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State Penalties for Selling Tobacco Pl’%d%cS[SQOQ\/IliAon 10 N '

All 50 states and the District of Columbia make it illegal to sell or distribute tobacco
products to minors, which in most states are persons under 18, but in four states are
persons under 19. Below is a list of the penalties for selling tobacco products to minors
in each state and other applicable provisions with citations back to each state’
applicable laws. It is drawn from information contained in the American Lung
Association’s compendium of state tobacco control laws, State Legislated Actions on
Tobacco Issues (SLATI), available online at httn://slati.lungusa.org .

Alabama
Any person: Fine not less than $io to S50 and possible imprisonment/hard labor for not

more than 30 days
ALA. CODE 8§ 13A-12-3 (19753.

Permit Holder: Is’ offense - up to $200 fine, or permit holder may be offered an
opportunity to provide training sessions administered by the Responsible Vendor
Program in lieu of an administrative fine; 2rdoffense (within 2 years) - up to $400 fine;
3rdoffense (within 2 years) - up to $750 fine; 40'and subsequent offenses (within 2
years) - up to $1,000 fine and permit may be suspended for up to 1lyear.

ALA. CODE § 28-11-9 (1997).

Arizona

Any person that knowingly violates the law is guilty of a petty offense (not sure about
specific penalties).

ARJZ. REV. STAT § 13-3622 (1978).

Arkansas
License/permit holder: id offense (within 4 years) - up to $250 fine; 2rndoffense (within

4 years) - up to $500 fine and license suspension for up to 2 days; 3rdoffense (within 4
years) - up to $1,000 and license suspension for up to 7 days; 4" offense (within 4 years)
- up to $2,000 and license suspension for up to 14 days; 5lhoffense (within 4 years) -

license/permit revocation.

Employee of license/permit holder: Up to $100 fine per violation
ARK. CODE ANN. §5-27-227 (2003).

California
Evenlperson, firm, or corporation (knowing violation): id offense - $200; 2rdoffense -

$500; 3rdoffense - $1,000. Proofthat a person in violation checked a photo ID is an
affirmative defense.
CA PENAL CODE §308 (2006).

Or
Every person, firm or corporation: 1" offense - $200 to $300; 2ndoffense (within 5

years) - $600 to $900; 3offense (within 5years) - $1,200 to $1,800; 4 ,hoffense



(within 5 years) - $3,000 to $4,000; 5™ or subsequent offense (within 5 years) - $5,000
to $6,000. Assessed against owner(s) of business and not employees.
CA BUS. & PROF. CODE 88 22952(0 & 22958 (1994).

Colorado
Retailers: 1doffense - written warning; 2rdoffense (within 2 years) - $250; 3rdoffense

(within 2 years) - $500; 4" offense (within 2 years) - $1,000; 5thor subsequent offense
(within 2 years) - $1,000 to $15,000. Affirmative defense available for first 2 violations
within 2 years; if retailer had written policy against selling tobacco products to minors.

COLO. REV. STAT. ANN. 8§ 24-35-503 & 24-35-506 (2001).

Connecticut
Any person: id offense - not more than $" o; 2rdoffense (within 18 months) - $350;

Subsequent offenses (within 18 months) - not more than $500. Ifa transaction scan is
performed on ID given bv purchaser, penalties may be waived for violation.

CONN. GEN. STAT. § 53-344 (2001).

Or

limplovee of dealer or distributor: i5 offense - not more than $100; Subsequent offenses
- $150.

Dealers or distributors: 1stoffense - $250: 2ndoffense (within 18 months) - $500; 3
offense (within 18 months) - $500 and license suspension for at least 30 days.

CONN. GEN. STAT. § 12-2953 (1997).

Delaware
Any person, including retailers: 1st offense - $250; 2rdoffense (within lyear) - $500; 3d

and subsequent offenses (within 1year) - $1,000. License may also be suspended for up
to 6 months for 2ndand subsequent \iolations. Affirmative defense is available to all if
ID is checked. Affirmative defense for first two violations available to owner of
establishment if they have a written policy against selling tobacco products to minors.
DEL. CODE ANN. tit. 11, 8§ 1116; 1121; 1122; 1123 & 1127 (1996).

District of Columbia
Any person: Misdemeanor; idoffense - $100 and $500, and/or imprisonment for not

more than 30 days; Subsequent violations - $500 to $1,000 and/or imprisonment for
not more than 90 days. Any license to sell cigarettes may be suspended for the first or
second violation, and shall be revoked for a third violation.

D.C. CODE ANN. §22-1320 (1991).

Florida
Any person, including retailers: id offense - $500; 2rdoffense (within lyear) - $1,000;

3'doffense (within lyear) - $2,000 and 20 day permit suspension; 4 hand subsequent
violations (within lyear) - permit revocation. Affirmative defense is available if ID is
checked. Affirmative defense may be available to a retailer if they are a qualified as a
responsible retail dealer, and had no knowledge/did not particmatc in the violation.
FLA. STAT. ch. 569.101 (1997) & FL ADMIN. CODE §61A-2.022 (1997); FLA. S3AT. ch.

569.008 (IgQ-A.



Georgia
Any person (knowing violation): All violations are a misdemeanor (not sure about

specific penalties). Affirmative defense is available if specified ID is shown.
GA. CODE ANN. § 16-12-171 (1996).

Hawaii
Any person:id offence - not more than $500; Subsequent offenses - $500 to $2,000

HAW. REV. STAT. § 709-908 (1998).

Idaho
Non-nermittee: $100 per offense;

Permit holder: 15 offense - warning letter about potential fines; 2,Uoffense (within 2
years) - $200, waived if specified training program was in place; 3rdoffense (within 2
years) - $200 fine and permit suspension for up to 7 days, fine increases to $400 ifsame
employee from a previous violation was involved; 4™ and subsequent offenses (within 2
years) - $400 fine and permit is revoked for at least 30 days.

IDAHO CODE 88§ 39-5705 & 39-5708 (2001).

Illinois

Any person: Is’offense - $200; 2rdoffense (..ithin lyear) - $400; 3rdand subsequent
offenses (within iyear) - $600.

720 IL COMP. STAT. 675/] et seq. (1993).

Indiai.a
Retailers: Class C infraction; id offense - $50 civil penalty; 2rdoffense (within 90 days)

- $100 civil penalty; 3rdoffense (within 90 days) - $250 civil penalty; 4 and
subsequent offenses (within 90 days) - S500 civil penalty. Ifthe law is violated 6 times
in a 6-month period it is habitual sale of tobacco a Class B infraction. .Affirmative
defense is available if person buying tobacco products displayed photo ID. Except with
compliance checks, a retailer can’t be cited unless the minor who bought the tobacco

products is also cited.
IND. CODE § 35-46-1-10.2 (2003) & 16-41-39 et seq. (1996).

Any other person (knowing violation): Class C infraction; fine of up to $500 for all
offenses. Affirmative defense is available if person buying tobacco products displayed
photo ID. Except with compliance checks, a retailer can't be cited unless the minor who
bought the tobacco products is also cited.

IND. CODE 8§ 35-46-1-10 (2003) & 16-41-39 ct seq. (1996).

lowa
Persons, other than retailers: Simple misdemeanor (penalties not specified)

Employee of a retailer: 1st offense - $100 fine; 2""doffense - $250; 3, doffense - $500

Retailer: 1st offense - $300 civil penalty, failure to pay results in 14 day permit
suspension; 2rdoffense (within 2 years) - $1,500 fine or permit suspension for 30 days
depending on retailer’s preference; 3rdoffense (within 3 years) - $1,500 fine and permit
suspension for 30 days; 4lhoffense (within 3 years) - $1,500 and permit suspension for
60 days; 5" offense (within 4 years) - permit shall be revoked. Affirmative defense for



the IMviolation in 4 years at the same business location ifemployee took the state

tobacco compliance employee training program.
IOWA CODE 88 453A.2 (2003), 453A.22 (2003), 453A.56 (1990 & 805.8C(3)(b) (2001).

Kansas
jiv person, including sellers of tobacco products: Class B misdemeanor and minimum

$200 fine. Affirmative deft ise is available if person buying tobacco products displaved

ID.
KAN. STAT. ANN. § 79-3322 (2000).

Licensees: Up to $1,000 fine for each violation, mitigating factor ifemployee who sold
tobacco product took a training program 011 selling tobacco products to minors.

KAN. STAT. ANN. § 79-3391 (2001).

Kentucky'
Seller of tobacco products: 1'loffense - $100 to $500; Subsequent violations - $500 to

$1,000
KY REV. STAT. ANN. 8§ 438.300 (1996) &438.310 (2000).

Louisiana
Any person, including retailers (knowing violation): 1" offense - $50; 2rdoffense - $100,

3rdoffense - $250; Subsequent violations - $400
LA REV. STAT. ANN. § 14:91-8 (1997)-

Permit holders: 111 addition to above penalties, subject to license suspension for
unspecified period of time and/or for the Ist offense - S50 to $500; 2rdoffense (within 2

vears) - $250 to $1,000; 3tdoffense (within two years) - $500 to $2,500
LA REV. STAT. ANN. §§ 26:909 & 26:918 (1997)-

M aine
Any person: Civil violation; $50 and $1,500, plus court costs; Employer of a person:

Same as above. Affirmative defense is available if ID shown was fraudulent.
ME REV. STAT. ANN. tit. 22, § 1555-B (1997).

District Court may impose fines above or suspend or revoke licenses. Suspension applies
t location where violation occurred, but revocation can apply to all premises/vending
machines owned by licensee. Must be for a definite period of time.

ME REV. STAT. ANN. tit. 22, §§ 1557 to 1559 (2001).

Maryland
Any person, including retailers: isl offense - $300; 2ndoffense - $1,000; Subsequent

offenses - $3,000. Affirmative defense is available if ID was cheeked as specified in the

statute.
MD. CODE ANN. CRIM. LAW 8§ 10-107 (2003).

M assachusetts
Any person: Ploffense - not less than $100; 2rdoffense - not less than $200;

Subsequent offenses - not less than $300

Michigan



Any person: s$50 for each offense. Affirmative defense for a retailer if they have and
enforce awritten policy to prevent the sale of tobacco products to minors.
MICH. COMP. LAWS 88 722.641 (2006) & 722.643 (1989).

Minnesota
Any person: id offense - misdemeanor; Subsequent offei s- gross misdemeanor for

subsequent violations within five years. Affirmative defense if the person relieu in good

faith upon specified proofof age.
MINN. STAT. § 609.685 (2000).

Municipal licensee: |aoffense - $75 administrative penalty; 2nd offense (within 2 years)
- $200 administrative penalty; 3rd offense (within 2 years) - $250 administrative
penalty and license to see must be suspended for not less than 7 days.

Employee of municipal licensee: $50 per violation
Affirmative defense if the person relied in good faith upon specified proof of age.

MINN. STAT. §461.12 (2001).

M ississippi
Any person, including sellers of tobacco products: 1soffense - $50; 2ndoffense - S7s5;

Subsequent offenses - $150;

Owner of Retail Permit: IS offense - warning letter; 2nd offense - enroll and complete
the "Retailer Tobacco Education Program;" ardand subsequent violations (within 1year)
- license suspended or revoked at least one year;

Affirmative defense is available a photo ID was requested and examined.

MISS. CODE ANN. § 97-32-5 (1998).

All retail sales clerks are required to sign an agreement with employer when selling
tobacco products, and this becomes an affirmative defense for the retailer if employee

sells to a minor.
MISS. CODE ANN. § 97-32-7 (1998).

M issouri
Any person, including sales clerk, owner or operator: 1soffense - $25 fine; 2"doffense -

$ioo; 3rdand subsequent offenses - $250;

Owner ol establishment: 1g offense - reprimand; 2nd offense (within 2years) - can't sell
tobacco products for 24 hours: ard offense (within 2 years) - can't sell tobacco products
for 48 hours; 4% and subsequent offenses (within 2years) - can't sell tobacco products
for s days. Affirmative defense if owner has an employee compliance training program
subject to specific guidelines. Does not apply to owners who have four or more
violations perlocation within atwo year period or knowingly violate the law. Also an
affirmative defense if the person relied on proofofage purporting to establish the person

as 18years ofage or older.
MO. REV. STAT. § 407.931 (2001).

Montana
Owner of establishment: Is through 3rdoffenses - verbal notification of violation; 41

offense - written notice ofviolation; 5™ offense - tobacco education fee of $500 and the
employee or other person who sold the tobacco product, the establishment manager, and



the owner, if the owner is a sole proprietor or partner, shall read and review the tobacco
education material; 6th offense - 3-month license suspension; 7th and subsequent

violations - i-year license suspension.

Employee of owner of establishment: $25 for each offense.
MONT. CODE ANN. 88 16-11-305(1) (1993); 16-11-308 (2001); 16-11-311 (1993)-

Nebraska
Any person: Class Il misdemeanor for each offense.

NEB. REV. STaT. § 28-1419 (1977).
Any licensee: Class 111 misdemeanor; Anv officer, director, jr manager of the business:

same if he had knowledge of the violation. In addition, such licensee shall be subject to a
revocation and forfeiture of their license at the discretion of the court who he s the

complaint.
NEB. REV. STAT. § 28-1425 0977).

Nevada
Anv person, including sellers of tobacco products: Fine of not more than $500 and civil

penalty of not more than $500 for each offense. Affirmative defense if person checks
and relies on ID. Owner of establishment is held harmless if he had no actual knowledge
of the sale if he trains his employees to prevent violations.

NEV. REV. STAT. 88 202.249 (2003) & 202.2493 (1995).

New Hampshire
Any person, including retail establishments: r' offense - not more th n $250; 2rd

offense - not more than $500; 3rdoffense - $500 to $1,500 and license suspended for 10
to 30 ~nys; 4th offense - $750 to $3,000 and suspension for 10 to 40 days or suspension
without fine for 40 days; Subsequent offenses - license revoked for lyear.

In addition, any person:violation for a first offense and misdemeanor for each

subsequent offense.
N.H. REV. STAT. ANN. § 126-K:q (2002).

New Jersey
Anv person, including retail establishments: V' offense - $250 civil penalty; 2ndoffense -

$500 civil penalty; Subsequent offenses - $1,000. In addition, license may be
suspended for I5 violation or revoked for a second violation. Affirmative defense
available if person checked and relied 011 ID and the appearance of the purchaser.

N.J. STAT. ANN. 8 2A:170-51.4 (2003).

New Mexico
Any person (knowing violation): misdemeanor subject to imprisonment for less than a

year and/or not more than a $1,000 fine.
N.M. STAT. ANN. 8§ 30-49-1 et seq. (1993).

New York
Any person operating a business where tobacco products are sold: iMoffense - civil

penalty of $300 to $1,000; 2"dand subsequent offenses - civil penalty ofSsoo to $1,500.
Two points shall also be assigned to a retailer's record for violation if the individual
committing the violation has not completed a state certified tobacco sales training
program, and 1lpoint if the individual has. Poin’s remain on the retailer's record for 36



months. Ifitis determined that a retailer has accumulated three points or more, dealer’s
registration will be suspended for 6 months. The three points serving as the basis for a
suspension shall be erased upon the completion of the six month penalty. Ifitis
determined the retailer has sold to a minor 4 or more times in a 3 year period, the
retailer's registration shall be revoked for one year. Ifa retail dealer was selling tobacco
products or herbal cigarettes while their registration was either suspended or
permanently revoked, a civil penalty of $2,500 shall be imposed, and the dealer’s
registration shall be revoked. A $50 surcharge shall also be imposed for each violation to
be used for enforcement purposes.

N.Y. [PUB. HEALTH] LAW § 1399-ee (2001).

Lottery license shall be suspended for a period of 6 months if a sales agent accumulates 3
points or more, and for lyear upon notification of a lottery sales agent's 4th violation

within a 3 vear period.
N.Y. [TAX] LAW § 1607-h (2000).

Affirmative defense is available if a transaction scan of person's ID is performed and
relied upon to sell to a person. Does not excuse aseller from using reasonable diligence

when selling.
N.Y. [PUB. HEALTH] LAW § 1399-cc (2001).

North Carolina
Anv person: Jass Two misdemeanor for each offense; Affirmative defense available if

the defendant checked and relied upon proof of age or relied on the electi anic system
established bv the NC Division of Motor Vehicles.
N.C. GEN. STAT. § 14-313 (2002).

North Dakota
Anv person: Infraction for each offense.

N.D. CENT. CODE § 12.1-31-03 (2001).

Ohio
Manufacturer, distributor, wholesaler or retailer of tobacco products, or employee
thereof: 18.offense - 4 "degree misdemeanor; Subsequent offenses - 3,ddegree
misdemeanor. Affirmative defense if the minor was accompanied by a parent, spouse
oldi r than 18, or legal guardian; or the person selling or distributing the tobacco product
was a parent, spouse older than 18, or legal guardian.

OHIO REV. CODE ANN. 8 2927.02 (2002).

Affirmative defense is available if a transaction scan of person’ ID is perio. nied and
relied upon to sell to the person. Does not excuse a seller from using reasonable

diligence when selling.
OHIO REV. CODE ANN. 8§ 2927.021 &2927.022 (2000).

Oklahoma
Anv person, including retail establishments: 1" offense - not more than $100 fine; 2rd

offense (within 2 years) - not more than $200 fine; 3"*offense (within 2 years) - not
more than $300 and license suspended for no more than 30 days; 4,hand subsequent
offenses (within 2 years) - not more than $300 and license suspended for no more than
60 days. If the sale is made by the employee of the owner of the store, the employee shall
be guilty of the violation and shall be subject to the fine. Each violation of any employee



ofan ownerofastore licensed to sell tobacco products shall be a violation against the
owner for purposes of a license suspension. Affirmative defense is available if a
transaction scan of person’s ID is performed and relied upon to sell to the person. Does
not excuse aseller from using reasonable diligence when selling.

OKLA. STAT. ANN. tit. 37,8 600.3 (2004).

Oregon
Anv person (knowing violation): Class A violation punishable by a fine of not less than

$100 for each offense.
OR. REV. STAT. ANN. § 163.575 (1990.

Pennsylvania
Anv person, including sellers at retail: 1g offense

to $500; Subsequent offenses - .$500 to $1,000.

$100 to $250 fine; 2nfoffense - $250

Retailers: idoffense - $100to $500; 2ntl offense - $500 to $1,000; 3rd offense - $1,000
to $3,000; Subsequent offenses - $3,000 to $5,000. In addition, upon the third
conviction of aretailer in a 24-month period, the retailer's cigarette license may be
suspended for up to 30 days. Upon afourth conviction in any 24-month period, the
license may be suspended for up to 6o days. An affirmative defense is available for
retailers if they adopt and enforce a written policy on selling tobacco products to minors,
which may be used no more than 3times at each retail location in a 24-month period.
18 PA. CONS. STAT. § 6305 & 53 PA. CONS. STAT. § 301 (2002).

Rhode Island
Retail licensees: 1soffense - $250 fine; 2"doffense (within 3years) - $500; 3rd offense

(within 3years) -- $1,000 and 14-day license suspension; Subsequent offenses - $1,500
and 9o-day license suspension. The license holder is responsible for all violations that
occur at the location for which the license is issued. The court shall suspend the
imposition ofa license suspension if the court finds that the license holder has taken
measures to prevent the sale of tobacco to minors and the license holder can
demonstrate to the court that those measures have been taken and that employees have

received training.
R.I. GEN. LAWS 8§ 11-9-13.8 (2001) & 11-9-13.13 (2005).

South Carolina
Anv individual (knowing violation): idoffense - $100 to $200; 2,doffense (within 3

years) - $200 to $300; Subsequent offenses (within 3years) - $300 to $400. In lieu of
the fine, the court may require an individual to successfully complete a Department of
Alcohol and Other Drug Abuse Services approved merchant tobacco enforcement
education program. A retail establishment that distributes tobacco products must train
all retail sales employees regarding the unlawful distribution of tobacco products to
minors. An affirmative defense is available if the person checked and relied upon
specified ID.

SN CODE ANN. § 16-17-500 (2006).

South Dakota
Anv person (knowing violation ): Class Two misdemeanor for each offense. Reliance on

proofofage of the purchaser or recipient is a complete defense.
SD.CODIFIED LAWS 88 34-46-2 (199P), 34-46-5 (1999) & 34-46-6 (1994).



Tennessee
Anv person: isl offense - warning letter; 2 offense (within 5years) - $500 civil penalty;

3 doffense (within 5 years) - $1,000; 4 hor subsequent offense (within 5years) - $1,500.
A person who demanded, was showm, and reasonably relied upon proof of age shall not
be liable for a violation. When assessing a penalty, the Commissioner of Agriculture is
authorized to assess the penalty against any person or persons determined by the
commissioner to be responsible, in whole or in part, for contributing to or causing the
violation to occur, including, but not limited to, the owner, manager or employee of a
store at which tobacco products are sold at retail. Before selling tobacco products, all
employees are required to undergo train.'ng about sales to minors law's and sign a
statement to this effect. That statement lan be used by the owner or manager as an
affirmative defense against the civil penalty for a second violation, and may be used as a
mitigating factor for subsequent violations.

TENN. CODE ANN. 8§ 39-17*1504 0999). 39-17-1509 0999).

Texas
mnv person, including the seller of tobacco products at retail (knowing violation): Class

C misdemeanor for all offenses. It is a defense to prosecution that the person to whom a
tobacco product was sold or given presented to the defendant proper ID. Ifthe offense
under this section occurs in connection with asale by an employee of the owner of a
store in which cigarettes or tobacco products are sold at retail, the employee is criminally
responsible for the offense and is subject to prosecution.

TEX. HEALTH &SAFETY CODE ANN. § 161.082 (1998).

Utah
Anv person (knowing violation): 1" offense - Class C misdemeanor; 2rdoffense - Class B

misdemeanor; Subsequent offense - Class A misdemeanor.
UTAH CODE ANN. §76-10-104 (2000).

Licensee or anv employee: 1t offense - not more than $300; 2ndoffense (within lyear) -
not more than $750; 3rdand subsequent offenses (within lyear) - $1,000. Licensee is
also subject to a license suspension for not moie than 30 days for a third violation and
license revocation for one year for a fourth and subsequent violation. Documented
employee training program can lead to a reduction in monetary penalties.

UTAH CODE ANN. 88 26-42-103 & 26-42-106 (1998).

Vermont
Anv person: V offense - civil penalty of not more than $100; 2ndoffense - not more

than $500.
VT STAT. ANN. tit. 7, 88 1003 & 1007 (1997).

Violation bv a tobacco licensee: For asecond violation, suspension for one weekday;
three violations, suspension for two weekdays; four violations, suspension for three
weekdays; and five violations, three weekend days, Friday through Sunday.

Sec. 13, VT ACT 58 (1997).
Virginia

Any person, including retail establishments: 1" offense - civil penalty not to exceed
$100; 2rdoffense - up to $200; Subsequent offenses - up to $500. ,,Ifthe retail



establishment has a youth access training program, the court shall suspend all penalties.
If the court finds that there is no training program then they may impose a penalty not to

exceed $1,000.
VA. CODE -ANN. § 18.2-371.2 (2003).

W ashington
Anv person: Gross misdemeanor for each offense.

Licensee: 1" offense - $100; 2ndoffense (within 2 years) - $300; 3rdoffense (within 2
$1,000 and suspension of license for a period of six months; 4lhoffense (within
2 years) - $1,500 and suspension of license for one year; 5thor subsequent offense
(within 2 years) - revocation of a license with no chance of reinstatement for five years
Anv person other than a licensee: 1d offense - $50 for the first violation; Subsequent
offenses - $100. It is a defense to a prosecution under this section that the person
making a sale reasonably relied on any of the officially issued identification specified 111

RCW 70.155.090(1).
WASH. REV. CODE §§ 26.28.080 (1994) & 70.155.005 et seq. (19931-

years) -

W est Virginia
Firms or corporations: 18 offense - $25; 2rdoffense (within 2 years) - $100 to $200; 3

offense (within 2 years) - $250 to $500; 4 offense (within 5years of 1stviolation) -
$250 to $500; 5thand subsequent offenses (within 5 years of ldlviolation) $1,000 to

$5,000.

Anv individual (knowing violation): Misdemeanor; is offense - not more than $100;
Second or subsequent offense - $100 to $500. It is an affirmative defense if the buyer
presented a false ID and the seller carefully checked it and relied on for the sale.

W. VA. CODE 8§ 16-9A-2 (2000) & 16-9A-7 (1998).

W isconsin
Retailer, manufacturer or distributor, or agent, employee or independent contractor

thereof: id offense - up to $500 fine; 2ndand subsequent offenses (within lyear) - $200
to $500. Upon the second violation within 12 months, the license to sell tobacco
products shall also be suspended for not more than three days; for a third violation
within 12 months, the license shall be suspended for three to 10 days; and for a fourth
violation within 12 months, the license shall be suspended for 15 to 30 days. Itis an
affirmative defense if the buyer presented a false ID and the seller carefully checked it

and relied on it for the sale.
WIS. STAT. § 134 66 (2003).

Wyoming
Anv individual: Misdemeanor; I"loffense - not more than $50 fine; 2rdoffense (within 2

years) - $250; 3mor subsequent offense (within 2 years) - $750 The court may allow
the defendant to perform community service and be granted credit against his fine and
court costs at the rate of $5 for each hour of work performed.

Retailers: Misdemeanor; 1s offense - $50; 2rndoffense (within 2 years) - $250; 3or
subsequent offense (within 2 years) - $750. In addition, upon a third or subsequent
violation within a two-year period the retailer may be prohibited from selling tobacco
products for not more than 180 days by court injunction. It is an affirmative defense if
the seller checked and relied upon a photo ID for the sale. No penalty' will be enforced



for a first violation if the retailer can show it had adopted and enforced a written policy
against selling tobacco products to minors.
WYO. STAT. ANN. § 14-3-302 (2000).



TESORO

Tesoro Alaska Company
P.0. Box 196272
The Honorable Jay Ramras Anchorage, AK 99519-6272
Alaska House of Representatives % Fex

State Capitol
Juneau AK 99801-1182

Dear Chairman Ramras:

Thank you for hearing HB 187 (An act relating to holders of business license
endorsements for sales of tobacco). Iwrite today in support of the legislation.

Tesoro Alaska operates 31 retail sites that have tobacco sales endorsements. My
company has developed a strong culture to prevent underage tobacco sales, and
has invested heavily ina training and self-enforcement programs to help
employees live within the law. We have also developed a positive working
relationship with state enforcement officials to prevent underage sales.

Tesoro Corporation operates convenience stores in 16 western states. Among
those states, Alaska has the toughest laws against underage tobacco sales, and
passage of HB187 would inno way weaken that position. We support the bill to
preserve our due process rights.

We support the policy goal of the Legislature and Administration to prevent
underage tobacco sales. Key to achieving that goal isa legal framework that
encourages all endorsement holders to invest in training and policies that Tesoro
has. Passage of HB 187 isa positive change to state law.

Sincerely,

;xternal Affairs Manager

CC:  Representative Kyle Johansen



Alaskans for Tobacco-Free Kicls

AMERICAN American

LUNG Assoc
ASSOCIATION
ofS'aska Learn and L i v Alaska

March 21, 2007

Representative Jay Ramras

Chair, House Judiciary Committee
Capitol RoomlI8

Juneau, AK 99801*1182

Dear Representative Ramras:

The purpose of this letter is to provide you with information about our grave concerns regarding House
Bill 187, "An Act relating to holders of business license endorsements for sales of tobacco products,”
which has been referred to the House Judiciaiy Committee. Alaskans for Tobacco-Free Kids opposes HB
187 because it would substantially weaken current state law preventing the illegal sale of tobacco
products to Alaska children. Please find attached some briefing materials on this subject.

The problem of illegal sales of tobacco to children is a serious concern in Alaska and the state currently
has statutory provisions in place that are working effectively to curb illegal vendor sales. Current state
law provides for consistent, predictable and equal enforcement. There has been dramatic progress made
in the past few years and only a very small minority of Alaska tobacco vendors continues to violate the

law

HB 187 would be a great step backwards from the considerable progress made in the recent past to curb
illegal saies. The bill would make it easier to sell tobacco products to children and could allow businesses
to evade meaningful penalties by effectively eliminating the temporary suspension of tobacco sales by
businesses that sell to children.

We are aware of the October 27, 2006 Anchorage Superior Court decision issued in Holiday Alaska v. SOA
which ruled that the current process for citing retailers who sell tobacco products to persons under 19
years of age does riot provide for due process to the retailer. We believe that the issues raised by that
ruling can be effectively addressed without adversely impacting the program with wide ranging
amendments to current law. The Department of Health and Social Services is currently working to
address the issue administratively by changing its policy' for issuing citations to include the retailer in the
initial hearing. We are told the change will be in place in the near future. If you have questions or
concerns regarding our position on HB 187, please do not hesitate to contact us.

Sincerely,

Michelle Toohey Suzanne Meunier
American Lung Association of Alaska American Heart Association
Pat Luby Emily Nenon

AARP American Cancer Society
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Stopping lllegal Sales of Tobacco to Children

> Preventing childhood addiction to tobacco products requires an aggressive
and consistent law enforcement program to curb illegal vendor sales of
tobacco products to children. Businesses have a critical responsibility to ensure
cigarettes do not get sold to children:

m Tobacco is by far the leading cause of preventable death, is highly addictive and
nearly all smoking starts among young children (78% of current smokers started

before age 15).

m About half of long-term smokers die from smoking-caused illness and cigarettes
alone are responsible for approximately 30% of all cancer deaths. Tobacco use
costs Alaska more than $320 million per year in added medical expenditures and
lost worker productivity.

> Historically, the illegal sale oftobacco products to children by Alaska retailers
has been a very significant problem. Prior to 2003, tobacco vendors commonly
made illegal sales to Alaska youth with an average violation rate of approximately
30%. Widespread illegal vendor sales not only contributed to the addiction and
disease caused by tobacco products but also resulted in significant federal financial
penalties to the State of Alaska amounting to nearly $1.5 million.

> Recognizing the need to reduce illegal vendor sales, state statutes were
reformed in 2002 to provide for consistent and predictable penalties to
vendors caught selling tobacco products to minors.

= Alaska's efforts to prevent illegal tobacco vendor sales now incorporate best
practices recognized by the national Centers for Disease Control and Prevention
(CDC) through a program that combines tobacco vendor education about the law
with random compliance checks.

m Youth involved in compliance checks must disclose their true age if questioned
by a sales clerk (i.e., no store will ever get caught if they make only a minimum

effort verify age before sale).

m When illegal sales to youth are documented, a brief temporary suspension of
tobacco sales is imposed.

> lllegal retail tobacco sales dropped dramatically immediately following
implementation of the reformed law and have remained low ever since:
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m During 1996-2002 illegal vendor sales averaged above 30%. In 2003, Alaska
achieved compliance with federal requirements for the first time. From 2003-2005

illegal vendor sales averaged about 11%.

m Data collected through the state’s Youth Risk Behavior Survey (YRBS) also
confirms a dramatic reduction in youth self-purchase of cigarettes dropping from
27% in 1995 to (2%in2003.

> Alaska’s program to prevent illegal vendor sales is now working and only a
very small minority of the state’s 1,700 tobacco vendors continue to make
illegal sales to Alaska youth. The combination of vendor education and the
predictable temporary suspension of sales are achieving the goal of minimizing
illegal sales to children.

> Current proposals would substantially weaken penalties against vendors
caught making tobacco sales to youth. Changes to state law that weaken
penalties to vendors would reverse the progress made to prevent youth addiction to
tobacco products and predictably result in increased illegal sales.

> Current state law has effectively curbed illegal vendor sales. Alaska statutes
should not be changed to make it easier to sell addictive, deadly tobacco

products to children.

m Current state law now provides for consistent, predictable and equal
enforcement. Businesses caught making illegal sales can reliably anticipate a
brief temporary suspension of sales.

e Current state law treats all businesses in the same fair and equal manner: an
illegal sale will result in a brief temporary tobacco sales suspension. Changes
being proposed would strongly favor' irge businesses with the time, personnel
and resources to undertake lengthy and costly administrative appeals.

m Alaska tobacco retailers are now properly held accountable through a brief
suspension of tobacco sales and they are appropriately focused on the serious

problem of illegal sales.

m Only a very small minority of tobacco vendors continue to violate the law.
Objections these few vendors may have about temporary profit loss from tobacco
sales should not be consideied more important than the health of Alaska’s

children.
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February 28, 2007

VIA EMAIL (steve.rush@ holidavcompanies.com)

Steve Rush _

Director of Corporate Compliance
and Government Relations

Holiday Companies

4567 American Boulevard West

Minneapolis, Minnesota 55437

Re:  DHSS Proposed Policy Change

Dear Mr. Rush:

You have asked that we review the policy change regarding tobacco enforcement
authored by L. Diane Casto, Manager, DBH, Prévention and Early Intervention of DHSS. It is
our understanding that DHSS is proposing that a request be made to the Commissioner of
Public Safety for a special commission for DHSS tobacuu investigators to cite tobacco
endorsemerit holders under AS 11.16.130 at the same time that employees of the endorsement
holders are cited under AS 11 76.100(a)(1) for the sale of tobacco products to underage

individuals.

It is our opinion that the proposed policy change violates the same due process
guarantees recognized by Superior Court Judge William Morse in his Order of October 27,

006, inthe case Holiday Alaska, Inc. V. State of Alaska, Division of Corporations, Business and
Professional Licensing, Case No. 3AN-05-14036 Cl, filed in the Superior Court for the State of
Alaska, Third Judicial District at Anchorage, wherein the Court concluded that AS 43.70.075
was unconstitutional. In addition, it is our opinion that Judge Morse's holding raises serious
questions about the legality of the mandatory suspension of endorsements found in
AS 43.70.075(d). The reaSons for our opinion are set forth below.

Itis our understanding that in light of Judge Morse’s October 27, 2006 decision, DHSS is
proposing that, in order to méet the dué process deficiencies currently found in

AS 43.7 .075%:1) DHSS wants the authority to have its tobacco investigators cite tobacco
endorsement holders under AS 11.16.130 at the same time it cites the endorsement holders
clerks under AS 11.76.100(a)(1). According to DHSS, “This policy change, to cite both the clerk
of the business, will accomplish'the court’s concerns that due process is not given to the
businesses whose clerks are cited for selling tobacco to youth under 18." We certainly disagree

with that conclusion.

Citing the endorsement holder for violation of AS 11.76.130 does not begin to address
the constitutional concerns expressed by Judge Morse. In fact, citing endorsement holders
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under AS 11.16.130 for violations by the endorsement holders’ clerks under AS 11.76.100(a)(1)
raises the very same constitutional issues that concerned Judge Morse and ultimately led him to
declare this provision unconstitutional. AS 11.16.130 provides that, “An organization is legally
accountable for conduct constituting an offense if the conduct (1) is the conduct of its agent and
(a) within the scope of the agent’s employment and in behalf of the organization; or (b) is
solicited, subsequently ratified, or subsequently adopted by the organization or (2) consists of
an omission to discharge a specific duty of affirmative performance imposed on the
organizations by law.” This criminal statute is basically a strict liability statute for which liability
is imposed upon the organization if the organization’s employee acts within the scope of the
employee’s employment in behalf of the organization. The predicate for liability under

AS 11.16.130 is the conduct of the employee. Once the employee’s offense is established, the
organization is liable if the employee was acting within the scope of his employment and on
behalf of his employer. That statutory scenario for the imposition of liability is virtually identical
to the method in which liability is imposed on an endorsement holder, under AS 43.70.075, for
an employee’s violation of AS 11.76.100. Jnder both statutes, if the criminal conduct of the
employee is established, the only issue to be resolved, before imposition of “punishment,” is the
issue of whether the employee was acting within the course and scope of his employment.

Judge Morse found, “Holiday has a property interest in its ability to sell tobacco products.
That interest must be protected in a proceeding wherein Holiday may lose, even temporarily, the
tobacco endorsement that is required to sell tobacco products.” (Decision, p. 5) Judge Morse
also noted, “Once the state presented the judgments of convictions of the three individuals, the
only issue became whether each was acting within the scope of his employment at the time of
the events that led to the conviction. The question on appeal is whether, by restricting Holiday
to such a narrow issue, did the hearing fail to afford Holiday due process." (Decision, p. 9)
Judge Morse found that, “In the hearing at which Holiday was facing the suspension of the
tobacco endorsement, the central issue was whether its agents or employees had sold tobacco
products to underage customers. The restriction of the hearing to the issue of the scope of the
agent or employee’s authority avoids the typical central issue entirely.” (Decision, p. 12) Ina
footnote, Judge Morse stated, “The only time the scope of authority might be of any practical
relevance would be on the rare occasion when the holder of the tobacco endorsement could
defend on the grounds that the agent or employee had taken tobacco products off premises and
sold them to customers, safe in the back of the employee’s car or from the agent’s home.”

(Dec'sion, p. 12, fn. 32)

Charging the endorsement holder with a violation of AS 11.16.130 runs afoul of Judge

Morse’s most basic concern:

The use of the convictions of three individuals as conclusive proof of elements of
the case for the suspension of the tobacco endorsements against Holiday is the
basic fact that Holiday had no opportunity to be heard concerning the questions
concerning the alleged conduct of its agents or employees. The conduct of the
three individuals constitute the issues of central importance in the case against
Holiday but, by the use of the convictions of the violations of these three
individuals, Holiday is deprived of any meaningful opportunity to be heard on

OORSEY * WHITNEY LLP
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those central issues. Having been deprive]j of that opportunity by the restriction
of the issues that could be raised at the administrative hearing, Holiday wrs
deprived of due process.... Holiday was not afforded due process in law in
violation of state and federal constitutional rights.

(Decision, p. 17)

What DHSS continues to overlook is the fact that AS 11.76.100 requires the “negligent”
sale of tobacco products to a person under the <ge of 19. The legislature clearly did not intend
that the sale of tobacco to a person under the age of 19, without fault, would establish criminal
liability. AS 11.76.100(a)(1) is not a strict liability statute. The problem with DHSS’s proposal is
that it fails to give the endorsement holders the opportunity to present evidence on the negligent
sale question. Endorsement holders are not afforded the opportunity to produce any evidence
relevant to (1) employee training on tobacco sales, (2) company policies regarding the sale of
tobacco products to underage persons, or (3) any other evidence that would tend to show they
were not negligent. As long as the underlying conduct of the employee is judged by a
negligence standard in order to impose criminal liability, the failure to afford an endorsement
holder an opportunity to present evidence that it acted negligently in connection with the sale to
underage persons will continue to run afoul of due process guarantees under state and federal

law.

The proposed policy change regarding tobacco enforcement does absolutely nothing to
address—let alone correct—the due process deficiencies and the unconstitutionality of

AS 43.70.075.

Holiday Alaska’s appeal of the administrative law judge's decision to Judge Morse did
not involve that portion of subsection (d) of AS 43.70.075 that mandates a suspension of the
endorsement. Under the statute, the administrative law judge “shall suspend the endorsement
for a period of...." The length of the suspension depends upon whether the endorsement holder
has previously been convicted and, if so, the timing of the previous conviction(s). The
mandatory nature of the penalties deprives the endorsement holder of presenting any evidence
on mitigating factors that might best serve the interests of justice and the purposes of the
statute. Once again, the underlying conduct that is being punished is negligent conduct, not
intentional conduct or reckless disregard of the rights of others. The constitutional deficiencies
found in the “Liability” section of AS 43.70.075 are certainly found in the "Punishment" section of
that section as well. Judge Morsp'~ruling certainly brings into question the continued validity of
the imposition of punishment unde, subsection (d) of AS 43.70.075.

If we can provide any additional information, please do not hesitate to contact us.

Very truly yours,

DORSEY 4 WHTNEY LLP

4842-4671-0017 109534 300350



SARAHPALIS, GOVERNOR
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PHONE: (907)269-5100
OFFICE OF THEATTORNEY GENERAL FAX: <90MZT6-0554

March 27, 2007

The Honorable Max Gruenberg
State Capital, Room 110

MS 3100

Juneau, Alaska 99801

Re: HB 187

Dear Representative Gruenberg:

At yesterday’s hearing on HB 187 before the House Judiciar) Committee, you
requested that I provide the following: (1) the superior court decision in Godfrey, dba
Mendenhall Valley Tesoro v. State, (2) the regulations for tobacco hearings (12 AAC
12.800 - 12.990), and a copy of Laidlaw v. Crouse, 53 P. 3d 1093 (Alaska 2002). | have

enclosed these cases and regulations.
Please let me know if | can be of further assistance.
Sincerely,

TALIS J. COLBERG

Assistant Attorney General

CCD/mdz
cc: Representative Jay Ramras, Chair, House Judiciary

John Bilney, Legislative Director, Office of the Governor



Article 2.
BUSINESS LICENSE ENDORSEMENT FOR SALE OF TOBACCO PRODUCTS:
ADMINISTRATIVE HEARING AND REVIEW PROCEDURES.

Section

800.  Applicability

805. Request for hearing

810. Notice of appearance by attorney for aggrieved person
815. Time and place of hearing

820. Discovery

825. Continuances

830. Motions

835. Hearing

840. Evidence

845. Final decision and reconsideration

850. Contacts with the commissioner or hearing officer
855.  Time periods and methods for filing

12 AAC 12.800. APPLICABILITY. The provisions of 12 AAC 12.800 - 12 AAC 12.855 apply to an
administrative hearing regarding a department action under AS 43.70.075, including a notice of suspension and a

refusal by the department to issue a business license endorsement. -

12 AAC 12.805. REQUEST FOR HEARING, (a) To obtain administrative review of a department action
under AS 43.70.075. an aggrieved person must file with the department, in accordance with this section and 12 AAC
12.855, a request for an administrative hearing. The request must be filed within 20 days after the notice of
department action is issued.

(b) A request for an administrative hearing must

(1) be in writing;
(2) be signed by the aggrieved person or the aggrieved person's attorney;

(3) be correctly addressed;
(4) set out the jurisdictional heading and case caption; the case caption must state the aggrieved person's own

name; in addition, if the aggrieved person does business under another name, the case caption must state that name
under a "d/b/a" designation;

(5) set out the case reference number used by the department;
(6) set out, underneath the case reference number and centered, the title of the request;
(7) specify the basis upon which the department action is being challenged;
(8) specify the relief sought;
(9) set out, at the end of the request, the
(A) signature of the aggrieved person or the aggrieved person's attorney; and

(B) date that the request was signed;
(10) include the aggrieved person’s mailing address and daytime telephone number; the aggrieved person may

include an electronic mail address and a telephone number for facsimile transmissions; and
(11) include a request for any special procedures lo be used at the hearing, including the use of a translator.

(c) The aggrieved person is responsible for notifying the department in writing of any change in the aggrieved
person's mailing address, daytime telephone number, electronic mail address, or telephone number for facsimile
transmissions. For purposes of any requirement in 12 AAC 12.800 - 12 AAC 12.855 to provide the aggrieved
person with a copy of filed or decisional documents, and for purposes of any other attempt to contact the aggrieved
person, the department and the hearing officer may consider current any information that the aggrieved person most
recently provided with respect to the aggrieved person's mailing address, daytime telephone number, electronic mail
address, or telephone number for facsimile transmissions.

12 AAC 12.810. NOTICE OF APPEARANCE BV ATTORNEY FOR AGGRIEVED PERSON. An
attorney representing an aggrieved person must file with the hearing officer a notice of appearance that provides the
attorney's mailing address, the attorney's telephone number, and any telephone number for the attorney to receive

facsimile transmissions.

12 AAC 12.815. TIME AND PLACE OF HEARING, (a) Unless the aggrieved person and the department
stipulate, with the hearing officer's approval, to the time and place of the hearing and to pre-hearing deadlines, the
hearing officer shall conduct a telephonic pre-hearing conference to

(1) schedule the time and place of the hearing; and
(2) determine pre-hearing deadlines for the close of discovery, the exchange of witness and exhibit lists, the

filing of motions, and the filing of optional hearing memoranda.



(b) The hearing shall be held in Anchorage, Fairbanks, or Juneau, whichever location is closest to the aggrieved
person, unless the aggrieved person and the department stipulate, with the hearing officer’s approval, to a different

location for the hearing.

12 AAC 12.820. DISCOVERY. The aggrieved person and the department may obtain discovery of
unprivileged documentary evidence relevant to the issues identified in AS 43.70.075(m)(l), (2), and 33). Discovery
requests and responses are not required to be filed with the hearing officer. Upon a motion with good cause shown,
the hearing officer may compel discovery or issue protective orders concerning discovery.

‘2 AAC 12.825. CONTINUANCES. To seek a continuance in an administrative hearing, the aggrieved person
or the OLpartment must file a motion that sets out the grounds for the request. The administrative hearing may only

be continued for good cause shown.

12 AAC 12.830. MOTIONS, (a) To make a motion or submit a memorandum, the aggrieved person or the
department must file the motion or memorandum in writing with the hearing officer and provide a copy to the
opposing party. The filing of a motion or memorandum with the hearing officer is subject to the requirements of
12 AAC 12.855, as applicable. The filing must include signed proofthat a copy was provided to the opposing party,
identifying the mo’ion or memorandum provided, and setting out the date and the method by which the copy was
provided. A copy to the opposing party may be provided by personal delivery, first class mail, or facsimile
transmission. A copy provided by electronic mail shall not be considered to have been provided in accordance with
this subsection.
(b) A written motion is subject to opposition and reply memoranda,
1) except as otherwise set out in 12 AAC 12.800 - 12 AAC 12.855;
2) unless the aggrieved person and the department, with the hearing officer's approval, stipulate otherwise; or
(3) unless the commissioner or hearing officer order otherwise.

(c) Unless the commissioner or hearing officer orders a different schedule for the filing o f memoranda, and

except as provided in (d) of this section, . . _ _
1) an opposition memorandum may be filed with the hearing officer no later than 10 days after the date the

motion was provided to the opposing partr; and . _ .
(2) areply memorandum may be filed with the hearing officer no later than three business days after the date

the (g)position memorandum was provided to the opposing party.
(d) 1f a motion or memorandum is provided to the opposing party by fir't class mail, three days shall be added

to the time for filing an opposition or reply memorandum.

12 AAC 12.835. HEARING, (a) For purposes of the preponderance of the evidence test required under
AS 43.70.075(m), the department bears the burden of proof.

(b) Unless the aggrieved person and the department agree otherwise, the department will present its case first.
The aggrieved gerson and the department each may make an opening statement and a closing argument. A closingi
argument may be oral or written, and with the hearing officer's approval, may be filed or take place after the fina
day of testimony. Each witness shall testify under oath and with an opportunity for cross-examination. An
aggrieved person who is not represented by counsel may testify in a narrative form, under oath and subject to cross-
examination. Upon request by the aggrieved person ot the department, and with the hearing officer's approval, a
witness, the aggrieved person, or the department may testify or otherwise participate in the hearing process
telephonically. Any long distance charge for telephonic testimony or participation must be incurred by the party

who made the request. . . -
(c) A hearing held under this section shall be recorded and may be transcribed ai the request and expense of the

party requesting the transcript. o . . . . o
d> After the record for the hearing is closed, the hearing officer shall issue a written proposed decision with

findings of fact a'd conclusions of law

12 AAC 12.840. EVIDENCE, (a) Oral evidence may be taken only on oath or affirmation.
(b) The aggrieved person and the department may each
1) call and examine witnesses;
2) introduce exhibits, with the department using numbers and the aggrieved person using letters to identify

exhibits;
(3) cross-examine opposing witnesses on matters relevant to the issues, even if an issue was not covered in

the direct examination;
(4) impeach a witness regardless of which party first called the witness to testify;
553 rebut any adverse evidence; and
6) introduce evidence to rebut or support the presumption set out in AS 43.70.075(r).
(c) Ifthe aggrieved person docs not choose to testify on direct examination, the aggrieved person may be called
and examined as if under cross-examination.
(d) The administrative hearing need not be conducted accordin? to technical rules relating to evidence and
witnesses. Relevant evidence shall be admitted if it is the sort of evidence on which responsible persons arc

7-



accustomed to rely in the conduct of serious affairs, regardless of the existence of a common law or statutory rule
that makes improper the admission of the evidence over objection in a civil action. Hearsay evidence may be used
to supplement or explain direct evidence but is not sufficient by itself to support a finding unless it would be
admissible over objection in a civil action. The rules of privilege are effective to the same extent that they are
recognized in acivil action Irrelevant and unduly repetitious evidence shall be excluded

12 AAC 12.845. FINAL DECISION AND RECONSIDERATION, (a) For purposes of appeal to the
superior court, the commissioner's decision under AS 43.70.075(n) is a final administrative order and decision on
the last day when reconsideration of that decision can be ordered. The decision becomes effective 30 days after it is

issued under 12 AAC 12.855(?, unless
élg a different effective date is stated in the decision; or o _
2) the aggrieved person and the department, with the approval of the commissioner, agree to a different

effective date; the commissioner may delegate to the hearing officer a decision to approve a different effective date.

(b) Within no more than 20 days after the commissioner's decision is issued under 12 AAC 12.855(c), the
aggrieved person or the department may r'e, in accordance with 12 AAC 12.830 and 12 AAC 12.855, a motion for
reconsideration of the decision. The motion must set out the grounds upon which the aggrieved person or the
department believes the decision to be erroneous, unlawful, or defective.

(c) Within 30 days after the commissioner's decision is issued under 12 AAC 12.855(c), the commissioner may
order reconsideration on the commissioner's own motion or upon the filing of a motion in accordance with (b) of
this section. Upon reconsideration, the commissioner may affirm the decision, issue a new or modified decision, or
remand the mafjr to the hearing officer for additional proceedings. 1f the commissioner does not act on a motion
for reconsideration within the 30-day period, the motion for reconsideration is denied.

(d) The commissioner may grant, upon a motion by the aggrieved person or the department, a stay for a
particular purpose at any time before the decision becomes effective or before any appeal is filed with the superior
court. A motion for a stay must set out the reasons that a stay is sought. The commissioner will "rant a stay only for

good cause shown. . . . N . . .
(e) Any filing after issuance of the hearing officer's proposed decision shall be made with the hearing officer.

The hearing officer shall forward those filings to the commissioner.

12 AAC 12.850. CONTACTS WITH COMMISSIONER AND HEARING OFFICER. An aggrieved
person, the department, or a person acting on behalf of the ag%rieved person or department may contact the
commissioner or hearing officer concering a matter that is the subject of a pending or in-progress administrative
hearing only through the procedures set out in 12 AAC 12.800 - 12 AAC 12,855. The commissioner will not, and
hearing officer may not, make a communication without both parties present concerning a matter that is the subject
of a pending or in-progress administrative hearing to which ihe aggrieved person and the department are a party.

12 AAC 12.855. TIME PERIODS AND METHODS FOR FILING, (a) If a document must be filed on or
before a specified date under a provision of 12 AAC 12.800 - 12 AAC 12.855, the document may be filed by
personal delivery, first class mail, or facsimile transmission. 1f the document is filed by

1) mail, the date of filing is the date when the department receives the document; or
2) personal delivery or facsimile transmission, the document will not be considered timely filed unless the
department receives the document before the time the department c'oses for regular business on the specified date.

(b) If adate on or before which a document must be filed under 12 AAC 12.800 - 12 AAC 12.855 is a Saturday.
Sunday, or state holiday, the document must be filed on or before the next regular business day.

(c) For purposes of calculating a time period under AS 43.70.075 and 12 AAC 12.800 - 12 AAC 12.855, the
date when anotice of a department action is issued to an aggrieved person is the dale that the department personally
delivers the notice, sends it by first class mail, or transmits it by facsimile transmission, whichever occurs first. An
aggrieved person represented by an attorney will be presumed to have been issued the decision if the decision is

issued to the attorney by one ofthe means in this subsection. . o
(d) A document may not be filed by electronic mail or by any otherelectronic means except facsimile

transmission.

Article 3.
GENERAL PROVISIONS.

Section
990. Definitions

12 AAC 12.990. DEFINITIONS, (a) In this chapter, unless the context requires otherwise,
(1) "aggrieved person” means a person against whom the department takes action under AS 43.70.075;
2) "business day" means a day other than Saturday, Sund:'  or a state holiday;
3) "commissioner” means the commissioner of commerce, community, and economic development;
4) "department" means the Department of Commerce, Community, and Economic Development;

_8-



(5) "independent contractor" means a person who provides goods or services for compensation but does not
have the status of an employee while providing those goods or services;
(6) "line of business” means a business category in which one or more related business activities, indicated by
a business classification code specified by the department, may be conducted under a business license; a "line of
business" is considered to be one the following business categories:
EAZ accommodation and food services;
administrative, support, waste management, and remediation services;
E ; agriculture, forestry, and fishing and hunting;
arts, entertainment, and recreation;
gEg construction;
F) educational services;
G) finance and insurance;
H) health care and social assistance;
Elﬁ information;
(K

management of companies and enterprises,
) manufacturmg;

’I\_/R mining
) professmnal scientific, and technical services;

N) public administration;
0) real estate, rental, and leasing;
P) sendees;
Qg trade;
R) transportation and warehousing;
(S) utilities;
(7) "motion" means any written request of the commissioner or hearing officer seeking a ruling on an issue in

a case;
(8) "telephonically" means by telephone or video teleconferencing, as available.

(b) As used in AS 43.70.105, “regularly engaged in furnishing goods or services” includes seasonal activities
and reoccurring activities.
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53 P.3d 1093
53 P.3d 1093
(Cite as: 53 P.3d 1093)

Supreme Court of Alarka.
LAIDLAW TRANSIT, INC., Appellant and
Cross-Appellee,

v

Gail CROUSE, for and on behalf of her daughter,
Shawn CROUSE, a minor, Appellee
and Cross-Appellant.
Nos. S-9850, S-9869.

Aug. 30, 2002.
Rehearing Denied Sept. 27, 2002.

Student's mother brought negligence action against
school bus company and school bus driver, relating
to accident in which bus slid off icy road id rolled
over, and the company admitted liability for the
accident and confirmed that the driver had tested
positive for marijuana after the accident. The
Superior Court, Third Judicial District, Anchorage,
Sen K. Tan, J., entered judgment on jury's award of
S19,259 in compensatory’ damages but remitted,
from $3.5 million lo $500,000, the jury's award of
punitive damages. Cross-appeals were taken. The
Supreme Court, Bryner, J., held that: (1) driver's act
of driving children in a school bus while she was
impaired by marijuana was within "course and
scope of employment,” as basis ft. school bus
company's vicarious liability to student for punitive
damages under the "course of employment rule";
(2) evidence of scho ' bus company's financial
resources was relevant to punitive damages award,
even though company's liability was vicarious rather
than direct; and (3) remittitur of punitive damages
award was warranted.

Affirmed.

West Headnotes

|1| Appeal and Error €=893(1)
30kS93( 1) Most Cited Cases
The appellate court reviews grants of summary
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judgment de novo and will affirm if there are no
genuine issues ofmaterial fact.

[2| Appeal and Error €=842(6)
30kS42(6) Most Cited Cases

|2| Appeal and Error €=970(2)

30k970(2) Most Cited Cases

A trial court's decision regarding the admissibility
of evidence, including expert testimony, is generally
reviewed for abuse of discretion, but when
admissibility turns on a question of law, the
appellate court applies its independent judgment.

|3| Appeal and Error €=979(5)

30k979(5) Most Cited Cases

The appellate court review's a trial court’s gram ol
remittitur of damages for abuse of discretion.

|4| Appeal and Error €=867(1)

30k867(l) Most Cited Cases

To reverse, the appellate court must be left with a
definite and firm conviction that the trial court erred
in granting ...e remittitur of damages.

|5| Appeal and Error €=]71(1)

30k 171(1) Most Cited Cases

'Hie appellate court w'ould not consider overruling
Alaskan Village, Inc. v. Smalley, which had adopted
the so-called "course of employment rule" for
determining when an employer is vicariously liable
for punitive damages arising oit of its employees'
conduct, and would not consider adopting the
"complicity

rule," where employer's contention that Alaska
should follow the complicity rule was raised for the
first time on appeal.

|6) Labor and Employment €=3098
231 Hk3098 Most Cited Cases
(Formerly 255k302(2) Master and Servant)
Under Ihe ‘“course of employment rule" for
determining when an employer is vicariously liable
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lor punitive damages arising out of its employees'
conduct, an employer is vicariously liable,
regardless of the employee's rank, so long as the
employee was acting within the course and scope of

employment.

|7] Labor and Employment €=>3064
231 Hk3064 Most Cited Cases
(Formerly 255k308 Master and Servant)

|7| Labor and Employment €=>3100(1)
231Hk3100( 1) Most Cited Cases

(Formerly 255k308 Master and Servant)
The "complicity rule" requires at least some degree
of employer complicity before vicarious liability
attaches to the employer, for punitive damages
arising from the conduct of a non-supervisory
employee. Restatement (Second) of Agency § 217C
; Restatement (Second) of Torts § fH)9.

|8] Schools €=>159.5(1)

345k 159.5( 1) Most Cited Cases

School bus driver's act of driving children in a
school bus while she was impaired by marijuana
was within "course and scope of employment," as
basis for school bus company's vicarious liability to
student for punitive damages under the "course of
employment rule," as to accident in which bus slid
off icy road and rolled over; driver had specifically
been employed to drive a school bus, driver's use of
marijuana merely demonstrated the recklessness
with which site performed her assigned task, she
drove under the influence of marijuana while on her
usual morning route, and her use of marijuana both
arose out of and was incidental to her legitimate
work activities.

|9] Labor and Employment €=>3045
231Hk3045 Most ~ited Cases

(Formerly 255k302(2) Master and Servant)
The court does not follow a rigid rule for
determining when tortious conduct occurs within
the scope of employment, as basis lor the
employer's vicarious liability for the employee's
tortious conduct; rather, the court applies a flexible,
multi-factored test.

110 Labor and Employment €=>3045
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231HF3045 Most Cited Cases

(Formerly 255k306, 255k302(2) Master and
Servant)
Factor:) tl at are relevant considerations, though not
prerequisites, to determining whether an employer
should be held vicariously liable for an employee's
tortious acts, arc: (1) conduct of a servant is within
the scope of employment if, but only if, (a) it is of
the kind he is employed to perform; (b) it occurs
substantially within the authorized time and space
limits; (c) it is actuated, at least in part, by a
purpose to serve the master; and (d) if force is
intentionally used by the servant against another,
the use of force is not unexpected by the master; but
(2) conduct of a servant is not within the scope of
employment if it is different in kind from that
authorized, far beyond the authorized time or space
limits, or too little actuated by a purpose io serve
the master. Restatement (Second) of Agency § 228.

f11) Labor and Employment €=>3045
231 Hk3045 Most Cited Cases

(Formerly 255k302(2) Master and Servant)
A wrongful act committed by an employee while
acting in his employer's business does not take the
employee out of the scope of employment, for
purposes of the employer's vicarious liability, even
if the employer has expressly forbidden the act.

112| Schools €=>159.5(6)

345k 159.5(6) Most Cited Cases

Evidence that defendant school bus company had
been unable to locate a school bus driver named
"Mike" with whom the defendant school bus drivei
previously had smoked marijuana was m'evanl, in
negligence action by student's mother, idating to
accident in which bus slid off icy road and rolled
over, after which defendant driver tested positive
for marijuana; during pretrial discovery, defendant
driver had identified "Mike" as one of only two
people with whom she had smoked marijuana, the
person othei than "Mike" had moved and no longer
was in contact with defendant driver, defendant
driver testified at irial that while working for school
bus company she smoked marijuana "[v]ery
irregularly, very seldom," and the evidence was
relevant to demonstrate not only the absence of
anyone who could corroborate defendant driver's
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claim of merely occasional drug use, but also to
demonstrate that bus company might have been less
than diligent in uncovering evidence that could
contradict its theory that defendant driver was
merely a "recreational user" of marijuana.

|13| Trial €=>124

388k 124 Most Cited Cases

Closing argument of counsel for student's mother,
that it was "detestable” ‘iat defendant school bus
company had failed to locate school bus driver
named "Mike" with whom defendant school bus
driver testified she had smoked marijuana in the
past, that the company "shouldn't be using drivers
like Mike," and that "(ijf you do nothing in this case
.. then tomorrow morning, when that bus pulls up
and those doors open, and a child looks up those big
stairs and climbs into the bus, Mike may well be
behind that steering wheel," was relevant to
punishing the wrongdoer and deterring similar
conduct in the future, which were proper purposes
for awarding punitive damages, in negligence action
by student's mother, relating to accident in which
bus driven by defendant driver, who had been
impaired by marijuana, slid off icy road and rolled
over.

1141Damages €=>87(1)

115k87(I) Most Cited Cases

The purpose of punitive damages is to punish the
wrongdoer and pres ent similar conduct in the future.

115JSchools €=159.5(1)

345k 159.5(1) Most Cited Cases

Evidence of defendant school bus company's
financial resources was relevant lo punitive
damages award, in negligence action by student’s
mother relating to accident in which bus, driven by
defendant school bus driver who had been impaired
by marijuana, slid off icy road and rolled over,
though company's liability for punitive damages
was vicarious rather than direct,

116, amages €=>181
115k 1¢1 Most Cited Cases
A defendant's wealth is usually relevant to the issue

of punitive damages.
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117| Damages €=>181

115k18J Most Cited Cases

A corporate employer's financial resources are
relevant to punitive damages when the employer is
only vicariously liable for an employee's conduct.

|18| Appeal and Error €=>232(2)

30k232(2) Most Cited Cases

School bus company’s pretrial motion to exclude
expert medical testimony that school bus driver was
long-term, heavy user of marijuana, that such use
could

cause residual physiological effects, and that the
driver's driving was piobably impaired by those
residual effects on the morning of the accident, did
not preserve appellate review of admissibility, in
negligence action by student's mother relating to
accident in which bus slid off icy road and rolled
over, of the expert's testimony that driver had likely
smoked marijuana on the morning of the accident
and was impaired by the effects of that morning's
consumption; expert's trial testimony addressed a
different theory than the theory he developed during
pretrial discovery, and the new testimony fell
outside the scope of both company's pretrial motion
and trial court's pretrial order denying that motion,
so that the record provided no basis for concluding
that the trial court had already ruled the new line ol
testimony admissible or that a contemporaneous
objection would have been futile.

|19] Schools €=>159.5(6)
345k 159.5(6) Most Cited Cases

|19] Witnesses €=>406

410K406 Most Cited Cases

Evidence of defendant school bus driver's general
drug use, including post-accident treatment records
indicating that driver had used marijuana on daily
basis, was not an improper use ol
general-propcnsity evidence, in negligence action
against driver and school bus company brought by
student's mother, relating to accident in which bus,
driven while defendant driver was impaired by
marijuana, slid off icy road and rolled over; the
evidence had case-specific relevance by discrediting
driver's claim of occasional "recreational use" of
marijuana and by indicating that she smoked
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marijuana on the day she drove the school bus off
the road.

|20] Damages €=94.10(1)
115k94.10(I) Most Cited Cases

(Formerly 115k94)
Remittitur, from $3.5 million to $500,000, was
warranted, as to jury's award of punitive damages to
student's mother, in negligence action against
school bus company relating to accident in which
school bus, driven by a driver who was impaired by
marijuana, slid off icy road and rolled over; jury
awarded only $19,259 in compensatory damages, to
a large extent the potential harm from driver's
conduct did not materialize, student suffered only
minor injuries, and company itself neither
contributed to driver's misconduct nor direptly
engaged in any other wrongdoing.

(21 Nov Trial €=162(1)

275k 162( 1) Most Cited Cases

A ftrial court may remit ajury's punitive damages
award as excessive when the court determines that
the award is manifestly unreasonable.

|22 Nov Trial €=162(1)

275k 162( 1) Most Cited Cases

Factors relevant to determining whether a punitive
damages award should be remitted as being
manifestly unreasonable include the compensatory
damages amount, the magnitude of the offense, the
importance of the policy violated, and the
defendant's wealth.

23| Nov Trial £2162(1)

275k 162(1) Most Cited Cases

The factors relevant to determining whether a
punitive damages award should be remitted as being
manifestly unreasonable include: (1) the nature of
the defendant's wrongful conduct and its effect on
the claimant and others; (2) the amount of
compensator)’ damages; (3) any fines, penalties,
damages, or restitution paid or to be paid by the
defendant arising from the wrongful conduct; (4)
the defendant's present and fulure financial
condition and the effect of an award on each
condition; (5) any profit or gain obtained by the
defendant through the wrongful conduct, in excess
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of that likely to be divested by the current action
and any other actions against the defendant for
compensatory damages or restitution; (e) any
adverse effect of the award on innocent persons; (7)
any remedial measures taken or not taken by the
defendant since the wrongful conduct; (8)
compliance or noncompliance with any applicable-
standard promulgated by a governmental or other
generally recognized agency or organization whose
function is to establish standards; and (9) any other
aggravating or mitigating factors relevant to the
amount of the award.

(24) New Trial €=162(1)

275k 162( 1) Most Cited Cases

When a trial court concludes that an award ol
punitive damages is excessive, the amount remitted
should refiecl the maximum that the jury could have
awarded without being excessive.

|25] Damages €=94.10(1)
115k94.10( 1) Most Cited Cases

(Formerly 115k94)

Trial court's use of school bus company's annual
revenues from its Alaska operations, lather than it
nationwide annual revenues, was warranted, as to
remittitur, from $3.5 million to $500,000, of jury's
award of punitive damages to student's mother, in
negligence action relating to accident in which
school bus, driven by a driver who was impaired by
marijuana, slid off icy toad and rolled over; the
nature of the misconduct was localized, the scope ol
harm was limited, and company's liability was
vicarious rather than direct.

¥1096 Thomas A. Matthews, Thomas L. Hausc,
Matthews &  Zahare, P.C., Anchorage, for
Appellant/Cross-Appellee.

Don C. Baucrmeister, Burke & Baucrmeistcr,
P.L.L.C., Anchorage, for Appellee/Cross-Appellant.

Before: FABE, Chicr Justice, MATTHEWS,
EASTAUCH, BRYNER, and CARPENETI,

Justices.

OPINION

BRYNER, Justice.
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I.INTRODUCTION

A school bus ran off the roadway and rolled over,
injuring passenger Shawn Crouse. Shawn's mother
sued the bus driver and the driver's employer,
Laidlaw Transit, Inc.; a jury awarded Crouse
$19,259 in compensatory damages and $3.5 million
in punitive damages. The trial court remitted the
punitive award to $500,000 and entered judgment
for Crouse. Laidlaw appeals, challenging the
punitive award and disputing several evidentiary
rulings. Crouse cross-appeals, questioning the trial
court's remittitur. We affirm, concluding that the
trial court correctly found Laidlaw vicariously liable
for punitive damages, did not err in its evidentiary
rulings, and did not abuse its discretion in its

remittitur.
Il. FACTS AND PROCEEDINGS

On November 24, 1992, a school bus driven by
Dawn Finite, a Laidlaw employee, slid off an icy
road and rolled over. Shawn Crouse, a bus
passenger, suffered minor injuries. In keeping with
its drug policy, Laidlaw gave Finite a post-accident
drug test, which revealed that Finitz's blood
contained trace amounts of marijuana.

Shawn's mother, Gail Crouse, filed a complaint on
behalf of her daughter against Finite and Laidlaw
for compensatory and punitive damages, alleging
that Finite recklessly caused the accident. Crouse
claimed that Laidlaw was both vicariously liable for
Unite's conduct because the conduct occurred
within the course and scope of Finitz's employment
and directly liable because Laidlaw negligently or
recklessly hired and/or supervised Finite—that it
knew or should have known that Finite was likely to
drive while under the influence of drugs or alcohol.

In its answer, Laidlaw admitted liability for the
accident and confirmed that Finite tested positive
for marijuana. As a result, the only issues for trial
were the amount of compensatory damages,
whether  Finitz’s or Liudlaw's conduct was
sufficiently outrageous to warrant a punitive
damages award, and if so, the amount of that award.

Page 5 0f 14
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*1097 Laidlaw subsequently filed a motion for
summary judgment on its liability for punitive
damages. The superior court concluded that
Laidlaw could not be Feld directly liable for
punitive damages because it had not acted
outrageously in hiring and supervising Finite. But
the court ruled that Laidlaw could be held
vicariously liable for Finitz's conduct because her
actions fell within the course and scope of her

employment.

Laidlaw also filed several pretrial motions seeking
to exclude certain evidence, including all reference
to Finitz's drug use; all evidence of Laidlaw's
financial resources; the testimony of Crouse's
expert witness, Forest S. Tennant, Jr., M.D.; i id
all evidence of Laidlaw's conduct. The trial court
partially granted the motion to exclude evidence of
Laidlaw's conduct, precluding evidence of alcohol
and controlled substance abuse by Laidlaw drivers
other than Finitz. The court denied Laidlaw's other

pretrial motions.

The trial consisted of two phases; the first
addressed liability and compensatory damages; the
second addressed punitive damages. In the first
phase, the jury awarded Crouse $19,259 in
compensatory' damages and found that Finite acted
sufficiently outrageously to justify an award ol
punitive damages; in the second phase it awarded
$3.5 million in punitive damages.

Laidlaw filed a motion for remittitur, which the
trial court granted. Analyzing the punitive damages
award in light of the factors in Norcon, hie. v
Kotowski, [FN1] the trial court concluded that the
maximum justifiable award was only $375,000.

Crouse moved to reconsider; the trial court granted
the motion and increased the punitive damages

award lo $500,000.

FN1. 971 P.2d 158 (Alaska 1999).
Laidlaw appeals; Crouse cross-appeals.
111. DISCUSSION

A. Standard of Review
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[1]1[2] On appeal, Laidlaw challenges the trial
court’s summary judgment ruling that it was
vicariously liable for punitive damages and also
disputes a number of the court's evidentiary’ rulings.
"We review grants of summary judgment de novo
and will affirm if there are no genuine issues of
material fact.." [FN2] A trial courl’s decision
regarding the admissibility of evidence, including
expert testimony, is generally reviewed for abuse ol
discretion; [FN3] but when admissibility turns on a
question of law, we apply our independent
judgment. [FN4]

FN2. Municipality of Anchorage v
Rcpasky, 34 P.3d 302, 305 (Alaska 2001).

FN3. Dobos v Ingersoll, 9 P.3d 1020,
1023 (Alaska 2000) (admissibility ol
evidence); State v. Coon, 974 P.2d 386,
398 (Alaska 1999) (expert testimony).

FN4.  See Landers v. Municipality oj
Anchorage, 915 P.2d 614, 616 n. |
(Alaska 1996).

[31[4] On cross-appeal, Crouse challenges the trial
court’s remittitur of the punitive damages award
from S3.5 million to S500.000. We review a trial
court's grant of remittitur for abuse of discretion.
To reverse, we must be left with a definite and firm
conviction that the trial court erred in granting the
remittitur. [FN5J

FN5. bit1 Bhd. of Elec. Workers, Local
1547 v. Alaska Util. Constr., Inc., 976
P.2d S52, 857 (Alaska 1999).

B. Laidlaw's Vicarious Liability for Punitive
Damages

In partially denying Laidlaw's summary’ judgment
motion, the trial court ruled that Finite acted within
the course and scope of her employment and, so, if
the jury found her conduct sufficiently outrageous
to justify an award of punitive damages against
Finite, Laidlaw would be vicariously liable.
Laidlaw challenges that ruling.
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1. Laidlaw failed to preserve its argument that
this court should adopt the complicity rule.

[5.16] In Alaskan Village, Inc. v. Smalley, we
adopted the so-called "course of employment rule"
for determining when an employer is vicariously
liable for punitive damages arising out of its
employees' conduct. [FN6]] *1098 Under this rule,
an employer is vicariously liable, regardless of the
employee's rank, so long as the employee was
acting ' thin the course and scope of employment.

[FN7]

FN6. 720 P.2d 945, 948-49 (Alaska 1986)
("f)f a tort by an employee renders the
employer liable for compensatory damages
and the employee's actions justify a
punitive damage award, then the employer
is liable for punitive damages, whether or
not the employer authorized or ratified the
tortious conduct.") (citing with approval
the rule adopted by the Oregon Supreme
Court in Stroud v. Denny's Rest., Inc., 271
Or. 430, 532 P.2d 790, 793 (1975)); see
ulso VECO, Inc. v. Rosebrock, 970 P.2d
906, 911 (Alaska 1999) (noting that
Alaska case law generally follows the

Restatement (Second) of Agency but has
eliminated the requirement in subsection
(c) that the employee be managerial).

FN7. See Stroud v. Denny's Rest., Inc, 271
Or. 430. 532 P.2d 790, 792-93 (1975).

[71 Onappeal, Laidlaw urges us to follow a
different standard, "the complicity rule,” which
requires at least some degree of employer
complicity before vicarious liability attaches for
punitive damages arising from the conduct of a
non-supervisory employee. [FN8] But Laidlaw did
not raise this argument at the trial court level.
Because Laidlaw failed to preserve the argument for
appeal, we decline lo consider overruling Alaskan
Village or adopting the complicity rule. [FN9J

FN8. The complicity rule is expressed by
the Restatement (Second) of Torts i 909
(1979) and the nearly identical
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Restatement (Second) of Agency § 217C
(1958), which states:

Punitive damages can properly be awarded
against a master or other principal because
ofan act by an agent if, but only if:

(a) the principal authorized the doing and
the manner of the act, or

(b) the agent was unfit and the principal
was reckless in employing him, or

(c) the agent was employed in a managerial
capacity and was acting within the scope ot
employment, or

(d) the principal or a managerial agent ot
the principal ratified or approved the act.

FN9. See, e.g., Nenana City Sch. Dist. v
Coghill. 898 P.2d 929, 934' (Alaska 1995)
(declining to consider an argument raised
for the first time on appeal). Laidlaw
suggests that this court recently adopted
the complicitv rule in VECO, Inc V.
Rosebrock, 970 P.2d 906 (Alaska 1999)--
a case decided after trial ended in the
present case—and that the newly created

conflict between VECO and Alaskan
Village must be resolved. But Laidlaw
misreads  VECO, which expressly

reaffirmed Alaskan Village as establishing
the appropriate vicarious liability test for
cases involving conduct within the course
and scope of employment but adopted the
complicity rule for cases involving
employee conduct outside the course and
scope of employment. VECO, 970 P.2d al
923 & n. 34. After ourdecision in

Alaskan Village, the legislature undertook
to regulate and narrow the circumstances
in which punitive damages may be
awarded and to limit the amount of such
awards. See AS09.17.020. Further, the
Supreme Court of the United States has
indicated that punitive damages are subject
to review for excessiveness under the due

processclause  of  the fourteenth
amendment to the United States
Constitution.  Cooper Indus., Inc. V.

Leatherman Toot Group, Inc.. 532 U.S.
424, 121 S.Ct. 1678, 149 L.Ed.2d 674

Page 7 of 14
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(2001). In light of these developments,
the Alaskan  Village rule may be
anachronistic. If and when the point is
properly preserved and raised, this court
may consider adopting the narrower
complicity rule.

2. The trial court did not err in applying the
course of employment rule.

[8] Laidlaw next argues that the trial court erred in
applying the course of employment rule by deciding
as a matter of law that Finitz had acted within the
course and scope of her employment. Because
Finitz did not smoke marijuana to serve Laidlaw
and because Laidlaw's drug policy "specifically
prohibited” drug use, Laidlaw contends, Finitz's
conduct "could not have been within the scope ot
her employment.”

But the conduct giving rise to the punitive damages
award was not Finitz's act of smoking marijuana; it
was her act of driving children in a school bus while
she was impaired by marijuana. [FN10] The issue,
then, is whether the trial court erred by concluding
that Finitz's act of driving the school bus while
under the influence of marijuana fell within the
course and scope of her employment.

FN10. See Stephenson v. United States,
771 F.2d 1105, 1107 (7th Cir.1985)
(relying on  Wisconsin law to say that "it is
the employee's conduct at the time of the
accident that determines whether he s
acting  within  the scope of his
employment").

[9J[1G] This court does not follow a rigid rule for
determining when tortious conduct occurs within
the scope of employment; rather, we apply "a
flexible, multi-factored *1099 test." (FN11] We
have generally looked to the various factors in the
Restatement (Second) of Agency § 228 as "relevant
considerations,” though not prerequisites, to
determine whether an employer should be held
responsible for an employee's acts. [FN12] The
Restatement (Second) of Agency § 228 provides:
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FN11. Doe v. Samaritan Counseling Or.,
791 P.2d 344, 346 (Alaska 1990)

FN12. Id. at 347; accord Williams v
Alyeska Pipeline Serv. Co., 650 P.2d 343,
349 (Alaska 1982); Luth v. Rogers &
Balder Constr. Co.. 507 P.2d 761, 764 &
n. 14 (Alaska 1973) (rejecting proposition
that must satisfy each factor).

(1) Conduct of a servant is within the scope of
employment if, but only if:
(a) it is of the kind he is employed to perform;
(b) it occurs substantially within the authorized
time and space limits;
(c) it is actuated, at least in part, by a purpose to
serve the master, and
(d) if force is intentionally used by the servant
against another, the use of force is not unexpected
by the master.
(2) Conduct of a servant is not within the scope ol
employment if it is different in kind from that
authorized, far beyond the authorized time or
space limits, or too little actuated by a purpose to
serve the master.
Applying these factors to this case, we conclude
that the trial court properly found as a matter of law
that Finitz's outrageous conduct occurred in the
course and scope of her employment.

[11] First. Fmitz had specifically been employed to
drive a school bus. That she performed this activity
while under the effects of marijuana does not mean
that she acted outside the scope of her employment;
instead, it demonstrates the recklessness with which
she performed her assigned task. [FN13]
Moreover, the fact that Laidlaw policy explicitly
prohibits smoking marijuana does not insulate the
company from liability: "A wrongful act committed
by an employee while acting in his employer's
business does not take the employee out of the
scope of employment, even if the employer has
expressly forbidden the act." [FN14]

FN13. See Gutierrez de Martinez v. Drug
Enforcement Admin, 111 F 3d 1148, 1158
(411, Cir. 1997) (applying Virginia law and
concluding that "drinking alcohol by itself

Page 8 of 14

Page 8

does not remove the employee from the
scope of his employment”); Stephenson,
771 F.2d at 1107-08 ("[Tjhe fact that [the
employee] was intoxicated when driving
does not mean that he was acting outside
the scope of his employment, but only that
he failed to use reasonable care under the
circumstances.").

FN14. Ortiz v. Clinton, 187 Ariz. 294, 928
P.2d 718, 723 (App.1996); accord
Stephenson, 771 F.2d at 1108 ("The
[employer] cannot insulate itself from
liability by promulgating regulations
prohibiting employees from drinking and
driving."); Pyne v. Witmcr, 159 IIl.App.3d
254, 111 111Dec. 452, 512 N.E.2d 993,
999 (1987) (holding that employee's
violation of his employer's policy against
drinking on the job docs not preclude
liability under respondeat superior).

Second, the disputed conduct occurred within the
time and space limits of Finitz's employment.
Finitz drove under the influence of marijuana while
on her usual morning route

Finally, even though Finitz acted recklessly in
driving the bus, she nonetheless acted, at least in
part, to serve Laidlaw. In Doe v. Samaritan
Counseling Center, we held that "where tortious
conduct arises out of and is reasonably incidental to
the employee's legitimate work activities, the
'motivation to serve' lest will have been satisfied."
[FN15] Mere the conduct at issue-driving while
impaired by marijuana—both arose out of and was
incidental to Finitz's legitimate work activities
because it carried out the very function that Finitz
was hired to perform--*, iving a school bus. We
thus affirm the superior court's decision.

FN15. 791 P.2d 344, 348 (Alaska 1990),
clarified by VECO, Inc. v. Rosebrock. 970
P.2d 906, 924 n. 36 (Alaska 1999)
(disapproving of possible broad
interpretation and requiring employee’ act
to have at least some motivation to serve
corporation).
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C. Evidentiary Issues

1. The trial court did not err by admitting
evidence regarding Laidlaw's failure to locate a
driver named "Mike."

[12] During the trial's liability phase, Crouse
introduced evidence over Laidlaw's *1100 objection
that Laidlaw had failed to identify and locate a
Laidlaw driver who was known to Finitz only as
"Mike." Finitz asserted that she and Mike had
previously smoked marijuana together. On appeal,
Laidlaw claims that whether it ever found Mike was
irrelevant to whether Finitz's marijuana use
impaired her driving on the day of the accident.
Moreover, Laidlaw points out, the trial court had
previously ruled that evidence concerning drug and
alcohol use by Laidlaw drivers other than Finitz was
irrelevant and thus inadmissable,

Laidlaw adopted the theory at trial that Finitz was
merely an occasional, "recreational” marijuana user
and that the jury could therefore believe her
assertion that she had not smoked marijuana on the
day of the accident. This theory was based in large
part on Finitz's testimony that while she was
working for Laidlaw she smoked marijuana "[v]ery
irregularly, very seldom." Given Laidlaw's
affirmative reliance on the theory that Finitz was a
recreational user, Crouse obviously had a legitimate
interest in locating witnesses who were familiar
w'ith Finitz's drug use and might be able to shed
light on the credibility ofher testimony.

During pretrial discovery and at trial, Finitz named
only two people with whom she had smoked
marijuana in the past: Cora, a resi™'it in Finitz's
apartment complex, and Mike. She Cuuld not recall
either Cora's or Mike's last names. As Crouse
points out. “[p]laintiff repeatedly sought ihrougli
discovciy identifying information about Cora and
Mike because these were the only witnesses [Finitz]
could even recall the first name of who had
knowledge of lie/ claimed 'recreational’ marijuana
use." Because Cora had moved and was no longer
in contact with Finitz, the only way Crouse could
verify Finitz's testimony on this point was through
Mike. But Laidlaw failed to locate Mike, claiming
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that, despite an "extensive inquiry,"” it had failed to
find anyone named Mike who worked as a Laidlaw
driver in Eagle River at the time of the accident.

By establishing Laidlaw's failure to locate Mike
and questioning the reasonableness of Laidlaw's
efforts, Crouse legitimately sought to demonstrate
not only the absence of anyone who could
corroborate Finitz’s claim of merely occasional drug
use, but also that Laidlaw might have been less than
diligent in uncovering evidence that could
contradict its "recreational" user theory. Because
the disputed evidence had at least some legitimate
tendency to refute Laidlaw's theory of defense, we
reject Laidlaw's claim of irrelevance and conclude
that the trial court did not abuse its discretion in
admitting the evidence.

2. The trial court did not err bv refusing to give
a cautionary instruction after Crouse’s closing

argument.

[13J Laidlaw claims that even if we find that the
trial court properly admitted the evidence
concerning Mike, it nonetheless erred by failing to
give a cautionary instruction after Crouse referred
to this evidence during closing arguments. In
closing argument, Crouse's attorney stated,

But Laidlaw not finding out who Mike was is

detestable. It's one of their drivers, he's smoking

marijuana with this driver.

..e're going to ask you to say Laidlaw shouldn't
be using drivers like Mike. Now you've never
seen Mike and I've never seen Mike, and Mike
might still be driving, for al! of us know. If you
do nothing in this case, you do nothing, then
tomorrow morning, when that bus pulls up and
those doors open, and a child looks up those big
stairs and climbs into the bus, Mike may well be
behind that steering wheel. And that's who you're
going lo leave there. And if you think this is
okay, then you say no to these questions. But if
you're worried about that child and you're worried
about this type of conduct, then your answers
have to be yes in this action. And that's the
biggest decision you're going to make in this case.
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[14] Following these statements, Laidlaw requested
a cautionary instruction to explain that Laidlaw's
conduct was irrelevant. The trial court denied this
request, reasoning that the argument was relevant to
the issue of deterrence. We agree with the trial
courts *1101 conclusion. Jury instruction 18
stated: "The Plaintiff has also requested that you
find Defendant, Dawn Finitz, liable for punitive
damages in order to punish her and to deter her and
others from repeating similar acts." Laidlaw did
not object to this instruction. As we have stated on
other occasions, "the purpose of punitive damages
is to punish the wrongdoer and prevent similar
conduct in the future." [FN16] The argument at
issue was based on evidence presented at trial,
conformed to the jury instructions, and was aimed
at convincing the jury of the need to deter other
drivers and employers who were similarly situated
to Finitz and ,aidlaw. We conclude that the trial
court did not err in refusing Laidlaw's request foi a

cautionary instruction.

FN16. Alaskan Village, Inc. v. Smalley,
720 P.2d 945, 948 (Alaska 1986).

3. The trial court (lid not err by admitting
evidence of Laidlaw's wealth.

[15] The trial court denied Laidlaw's pretrial
motion to exclude all evidence of the company's
financial  resources, reasoning that Laidlaw’
financial wealth was relevant to the punitive
damages question. Laidlaw challenges this ruling,
arguing that evidence of coiporate wealth is
irrelevant when, as here, a company commits no
direct wrong but is subject to punitive damages
solely on the theory that it is vicariously liable for
acts of a non-managerial employee  Except
perhaps in  situations involving  managerial
employees, Laidlaw reasons, a vicariously liable
employer is not a wrongdoer, and financial evidence
therefore must be limited to the employee's

resources.

116][ 171 W+ have previously recognized tlial a
defendant's wealth is usually relevant to the issue of
punitive damages. [FN17] But wc have not yet
considered the narrower issue raised here: whether

Page 10 of 14

Page 10

a corporate employer's financial resources are
relevant to punitive damages when the employer is
only vicariously liable for an employee's conduct.
The rationale behind the course of employment rule
we adopted in Alaskan Village v. Smalley requires
an affirmative answer. [FN18]

FN17. Norcon, Inc. v. Kotowski, 971 P.2d
158, 175 (Alaska 1999).

FN18. 720 P.2d at 948-49.

Tire course of employment rule bolds corporate
employers vicariously liable for punitive damages
on the theory that corporations can act only through
their employees and agents; hence, when
employees act in the course of employment, their
acts are indistinguishable from corporate actions.
An early opinion of the Maine Supreme Court
exemplifies this theory:
A corporation is an imaginary being. It has no
mind but the mind of its servants; it has no voice
but the voice of its servants; and it has no hands
with which to act but the hands of its servants.
All its schemes of mischief, as well as its schemes
of public enterprise, ac* conceived by human
minds and executed by human hands; and these
nnnds and hands arc its servants' minds and
hands. All attempts, therefore, to distinguish
between the guilt of the servant and the guilt of
the corporation; or the malice of the servant and
the malice of the corporation; or the punishment
of the servant and the punishment of the
coiporation, is sheer nonsense. [FN19]

FNI9. Goddard v. Grand Trunk Rvly., 57
Me. 202. 222-23 (1869), as quoted in
Emhrey v. Holly. 293 Md 128, 442 A.2d
966, 970 (1982) (quoting this language as
justification for following the course of
employment approach); see also Miller v.
Blanton. 213 Ark. 246, 210 S.W.2d 293,
297 (1948) ("Having, by the constitution
of their being, to act solely by agents or
servants, [corporations] must, as matter of
sound public policy, be held liable for all
the acts of their agents and servants who
commit wrongs while performing the
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master's business, and in the scope of their
employment; and this to the extent of
liability for punitive damages in proper
cases.").

Under the course of employment rule, then, an
employee acting within the course and scope of
employment essentially is a corporate actor; and
when the employee acts wrongfully, the corporation
becomes the wrongdoer: "[T]he tortious act of the
servant done in the course of his employment is
ordinHly the legal act of the master, and in tins
sense, the employer is not free of *1102 ‘fault.' "
[FN20] Because the law treats the employer and
employee alike as wrongdoers, it is proper for the
jury to consider what amount of punitive damages
will suffice to punish and motivate the vicariously
liable employer; as other jurisdictions have held in
applying the course of employment rule, evidence
of the employer's financial wealth is relevant and
admissible in these ctrcumstances. [FN21] The trial
court did not abuse its discretion in admitting
evidence of Laidlaw's financial wealth.

FN20. Embrey, 4.2 A.2d at 970; see also,
e.g.,, Goddard, 57 Me. at 222-23; Tltonie
v. Contee, SO Md.App. 481, 565 A.2d 102,
110 (1989) ( "(TJhc tortious act of the
servant done in the course of his
employment is ordinarily the legal act of
the master."); Gifford v. Evans, 35
Mich.App. 559, 192 N.W.2d 525, 529
(1971) ("Respondeat superior provides in
essence that the act of an employee during
the course of his employment is legally the
act of the employer.").

FN2l. See Embrey, 442 A.2J at 973
(holding that it was appropriate for trial
court lo award separate punitive damages
awards against an employee and his
vicariously liable employer because this
would enable each award to be based on
the two defendants' differing financial
status); sec also Hyatt Regency Phoenix
Hotel Co. v. Winston ii Strawn, 184 Ariz.
120, 907 P.2d 506, 521 (App.1995)
(holding that punitive damages award
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against vicariously liable law firm was not
excessive in part because "[tlhe award is
proportionate to [the law firm's] financial
position™).

4. The trial court did not err b, admitting the
testimony of Dr. Tennant.

[18] Laidlaw next contends that the trial court erred
in allowing Crouse's medical expert witness, Dr.
Forest Tennant, to state his opinion that, at the time
of the a:cident, Finitz was under the influence of
marijuana she had smoked earlier the same
morning. But Laidlaw did not object to the
challenged testimony and therefore failed to
preserve this issue for appeal. [FN22]

FN22. See Alaska Evidence R».le
103(a)(1); see also Norcon, Inc., 971 P.2d
at 170 (holding that employer waived issue
on appeal of whether employee's testimony
was undu / prejudicial by failing to object
when testimony was offered at trial).

Laidlaw did file a pretrial motion to prevent Dr.
Tennant from expressing his expert opinion
concerning a different theory of impairment: that
Finitz was a long-term, heavy user of marijuana;
that such wuse can cause residual physiological
effects; and that F.nitz's driving was probably
impaired by these residual effects on the morning of
the accident. But despite the trial court's pretrial
ruling allowing testimony on this theory of
impairment. Dr. Tennant did not rely on the theory
at trial. He testified instead that, in his opinion,
Finitz had likely smoked marijuana on the morning
of the uccident and was impaired by the effects of
that morning's consumption.

Laidlaw voiced no objection to this testimony
instead choosing to cross-examine Dr. Tennant
about his reasons for failing to mention this theory
earlier. The doctor had acknowledged that he had
just reached his conclusion the night before
testifying, after examining emergency room records
that he had not previously reviewed and that
disclosed Finitz's post-accident pulse rate and blood
pressure.  According to Dr. Tennant, this
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information enabled him to form his new opinion;
before seeing the emergency room records, he had
relied on information indicating that Finitz's most
recent marijuana use had occurred at least several
days before the accident.

As can be seen, Dr. Tennant's trial testimony
addressed a different theory than the theory he
developed during pretrial discovery, and the new
testimony obviously fell outside the scope of both
Laidlaw's pretrial motion to preclude Dr. Tennant's
expert testimony concerning residual effects and the
superior court's pretrial order denying that motion.
[FN23] The record provides no basis, then, for
concluding that the court had already ruled the new
line of testimony admissible or that a
contemporaneous objection would have been futile.
Given these circumstances, Laidlaw cannot
reasonably rely on its pretrial motion as a timely
objection; nor can it plausibly invoke the superior
court's *1103 pretnal ruling as an excuse for failing
to make a contemporaneous objection.

FN23. At trial Laidlaw did not object to
Dr. Tennant's new theory as beyond the
scope of the expert disclosures or report
and Laidlaw docs not complain of such a
discovery violation on appeal.

5. Tiic trial court did not err by admitting
evidence of Finitz's general drug habit.

[19] Laidlaw argues that the trial court erred in
admitting evidence of Finitz's general drug use,
particularly certain post-accident treatment records
from the Alaska Women's Resource Center
indicating that Finitz had used marijuana on a daily
basis. Laidlaw insists that evidence of Finitz's
general dnig use was inadmissible because Crouse
presented no admissible evidence tending to prove
that ~mitz was actually impaired by drugs at the
time of the accident. [FN24]

FN24. Laidlaw cites other courts for
support. See, e.g., Coleman v. Williams,
42 JIl.App.3d 612. 1 Ill.Dec. 268, 356
N.E.2d 394, 397 (1976) (denying reference
to party's alcohol consumption earlier in
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day w'hen no evidence existed that at time
of accident party was actually intoxicated);
Gustavson v. Gavnor, 206 N.J.Super. 540,
503 A.2d 340, 342-43 (1985) (same).

But as explained above, Dr. Tennant testified that
Finitz was impaired by marijuana when the accident
occurred. The challenged treatment records
directly supported this testimony: they reflected
Finitz's owm admissions that she engaged in daily
marijuana use around the time the accident
occurred. The Center's client intake form states
that Finitz had been taking "6 hits" of marijuana
twice a day. Because Finitz's admission of daily
use had case-specific relevance by discrediting her
claim of occasional recreational wuse and by
indicating that she smoked marijuana on the day she
drove the school bus off the road, we find no error
in failing to exclude the records as general

propensity evidence.

D. The Trial Court Did Not Abuse Its Discretion
by Ordering a Remittitur of the Punitive
Damages Award.

[20][21][22][23][24] On  cross-appeal, Crouse
challenges the trial court’s remittitur of the punitive
damages award fiom S3.5 million to $500,000. A
trial court may remit a jury's punitive damages
award as excessive when the court determines that
the award is "manifestly unreasonable"; factors
relevant to this determination "include the
compensatory damage amount, magnitude of the
offense, importance of the policy violated, and the
defendant's wealth." [FN25] Also relevant are the
nine factors listed in the Model Punitive Damages

Act: [FN26]

FN25. Norcon. Inc., 971 P.2d al 175
(internal  quotations omitted)  (quoting
Alaskan Village, Inc v Smalley, 720 P.2d

945. 949 (Alaska 1986)).

FN26. Id at 176.

(1) the nature of the defendant's wrongful conduct
and its effect on the claimant and others;
(2) the amount of compensatory' damages;

© 2006 Thomson/West. No Claim to Grig. U.S. Govt. Works.
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(3) any fines, penalties, damages, or restitution
paid or to be paid by the defendant arising from
the wrongful conduct;

(4) the defendant's present and future financial
condition and the effect of an award on each
condition;

(5) any profit or gain, obtained by the defendant
through the wrongful conduct, in excess of that
likely to be divested by this and any other actions
against the defendant for compensatory damages
or restitution;

(6) any adverse effect of the award on innocent
persons;

(7) any remedial measures taken or not taken by
the defendant since the wrongful conduct;

(8) compliance or noncompliance with any
applicable standard promulgated by a
governmental or other generally recognized
agency or organization whose function is to
establish standards; and

(9) any other aggravating or mitigating factors
relevant lo the amount of the award. [FN27]

FN27. Model Punitive Damages Act
(U.L.A)) §& 7(a), quoted ill Norton, Inc.,
971 P.2d at 176.

When a trial court applies these factors and
concludes that an award is excessive, the amount
remitted should reflect the maximum that the jury
could have awarded without being excessive.
[FN28]

FN28. Norton, Inc.. 971 P.2d at 175.

*1104 The offensive conduct in this case was
Finitz's act of driving a school bus off the road
while Finitz was unpaired by marijuana. In its
origii al order of remittitur, the trial court focused
on several relevant factors; (1) the
between the punitive and compensatory damages
awards; (2) the offense's magnitude; (3) the
importance of the policyviolated; (4) the
defendant's wealth; and (5) any fines, penalties,
damages, or restitution paid or to be paid by
Laidlaw. While recognizing that Laidlaw had over
$1 billion in annual revenues nationwide, the court
emphasized that the jury'saward of punitive

relationship
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damages exceeded its award of compensatory
damages by 182 times; moreover, the court noted,
although Finitz violated a serious policy by driving
under the influence of a controlled substance, her
wrongful conduct was not especially egregious,
consisting of an isolated act that caused only minor
injuries. This analysis initially led the court to
reduce the jury's $3.5 million punitive damages
award to $375,000, a figure that, in the court's view,
represented the maximum punitive damages award
supported by the evidence.

After Crouse moved for reconsideration, the trial
court increased the remitted award to $500,000
based on a reevaluation of two factors, the offense's
magnitude and Laidlaw™s wealth. In reassessing
these factors, the court found Finitz's conduct to be
more serious than it originally believed, noting that,
despite Shawn Crouse's relatively minor injuries,
"an out of control school bus, full of school children
on an icy road, with an impaired driver posed a very
high degree of hazard to (he occupants of the school
bus and lo the public." At the same time, however,
the court tempered its original estimate of Laidlaw's
corporate wealth, pointing out that, although the
company's nationwide annual revenues exceeded $1
billion, its annual revenues in Alaska totaled only
$5 million. Finding statewide revenues relevant,
the court reasoned that a $3.5 million award might
seem de minimis compared to Laidlaw's nationwide
revenues but was obviously excessive in relation to
the company's Alaska revenues. Because this
second factoi largely offset the first, the court
decided on reconsideration to raise the original
remitted award by only a modest amount, to
$500,000.

[25] In challenging the remittitur, Crouse's
cross-appeal advances tluee arguments. First,
Crouse argues, the remittitur is inconsistent with the
trial court's finding on reconsideration that the jury's
punitive damages award is dc minimis compared to
Laidlaw's nationwide revenues. But this argument
misreads the court's reconsideration decision, which
acknowledged Laidlaw's nationwide earnings hut
essentially found the company's much smaller
Alaska revenues to be a more realistic point ol
reference for assessing the excessivcncss of the
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punitive damages verdict. Punitive damages are
meant to punish the wrongdoer and to deter similar
conduct. [FN29] Given the localized nature oi the
misconduct at issue, the limited scope of the
resulting harm, and the absence of any direct
liability, the trial court did not abuse its discretion
in selecting Laidlaw's statewide operations as the
most appropriate measure to use in determining the
need for deterrence and punishment.

FN29. Alaskan Village, 720 P.2d at 948.

Second, Crouse argues that, given the court's
findings on reconsideration  concerning  the
magnitude of Finitz's misconduct, its ultimate
decision overemphasized the mathematical ratio of
punitive damages to compensatory damages-a
measure that should not alone be dispositive. But
again, Crouse misreads the trial court's order on
reconsideration. Although the trial court's findings
on reconsideration acknowledged that Finitz's
misconduct was more serious than the court
originally thought, these findings neither said no*-
suggested that the misconduct was so serious as to
support the original $3.5 million punitive damages
verdict.  Instead, the court's reconsideration
decision simply recognized that the hanced
seriousness of the misconduct supported an award
larger than the $375,000 total that the court had
awarded in its original remittitur order. As the trial
court specifically noted, even though it originally
underestimated the potential hazard posed by
Finitz's conduct, the overall seriousness of the
misconduct continued to be *1105 mitigated by
several significant considerations: to a large extent
the potential harm from Finitz's conduct did not
materialize; Shawn Crouse suffered only minor
injuries; and Laidlaw itself neither contributed to
Finitz's misconduct nor directly engaged in any
other wrongdoing. Moreover. Crouse’s argument
on this point mistakenly posits that the trial court's
order on reconsideration found the ratio of punitive
to compensatory damages to be the only mitigating
factor calling for a remittitur. As already indicated,
the court independently emphasized that "the
income and size of [Laidlaw's] Alaska operations
must temper [the amount awarded]."

Page 14 of
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Last, Crouse  attempts to  establish  the
appropriateness of the jury's punitive damages
verdict through a detailed discussion of economic
efficiency uieory. But Crouse failed to present any
evidence at trial supporting this theory, failed to
argue the point to the jury or to request supporting
instructions, and failed to argue this point before the
superior court—either in its opposition to Laidlaw's
motion for remittitur or in its motion for
reconsideration. Because a party may not present
new issues or advance new theories to secure a
reversal of a trial court decision, we decline to
consider Crouse's economic efficiency theory.

[FN30]

FN30. See Nenana City Sc/i Dist. .
Coghill, 898 P.2d 929, 934 (Alaska 1995)
("[A]n argument not raised in a suit before
the trial court will not be considered on
appeal.l); see also Zeman v. Lufthansa
German Airlines, 699 P.2d 1274. 12S0
VAlaska 1985) (noting that court may
review an issue if new' argument is closely
related to trial court arguments so that they
"could have been gleaned” from the

pleadings).

We thus reject Crouse's principal claim on
cross-appeal, holding that the trial court did not
abuse its discretion in ordering a remittitur of the
punitive damages aw'ard from $3.5 million to
$500,000. [FN31]

FN31. Crouse also raises several other
cross-appeal issues for consideration only
if we grant Laidlaw's request for a new
trial.  Our decision rejecting Laidlaw's
arguments on appeal makes it unnecessary
to consider Crouse's contingent

cross-appeal issues.
IV. CONCLUSION
We AFFIRM the superior court's final judgment.

53 P.3d 1093

END OF DOCUMENT
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT AT JUNEAU

Richard Godfrey d/b/a RST 0= AsmU

Mendenhall Valley Tesoro, f .DS77
a: JINEI-
P~ | ~(0

Appellant,
V.

State of Alaska, Department of

rommunity and Economic

Jevelopment, 1JU-04-00375 ClI

Appellee.

ORDER ON APPEAL

INTRODUCTION
Appellant Mendenhall Valley Tesoro ("MVT") was fined a
otal of $800 and its tobacco sales permit was suspended for a
atal of 65 days following two convictions of MVT employees for
Dbacco sales to minors. The sanctions are authorized pursuant
d AS 43.70.075. MVT claims that it was deprived of due process
r application of AS 43.70.075(m), largely because the statute
iposes strict liability on an employer for the illegal acts of

iployees, so long as the illegal acts occur within the scope of

iployment.
The State of Alaska, Department of Community and Economic

velopment (referred to alternatively as "the State" or "the

Godfrey v. S7a
Paye 1 cf 2

ier on Appeal
1-04-375 cClI
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l[iregulatory penalties for acts

Department”), contends that AS 43.70.075 is a public welfare

statute and that vicarious liability of the employer for

of employees who negligently sell

tobacco products to minors does not violate constitutional

I)guarantees of due process.

[|[this case, MVT was not denied due process in

The court concludes that, given the particular facts of

the regulatory

actions at issue. The license suspensions and fines imposed by

|[[the Department are therefore upheld.

[|[sells tobacco products. The business

[|State of Alaska is endorsed to allow

FACTS AND PRIOR PROCEEDINGS

MVT is a gas station with a small convenience store that

license issued by the
the sale of tobacco

MVT received notices of suspension for its tobacco

endorsement for two incidents involving two different employees

convicted of negligently selling tobacco to minors in 2002. The

first incident occurred on February 20, 2002. MVT employee

Michael Ratzat subsequently pled guilty to negligent sale of

tobacco to a minor in violation of AS 11.76.100(a)(1) and was

sentenced to a $200 fine. The second incident of tobaccosale

to a minor occurred on July 28, 2002. MVT employee Julia

Laurenzana subsequently pled no contest to negligent sale of

tobacco in violation of AS 11.76.100 (a) (1) and was sentenced to

a $300 fine.

Order on Appeal Godfrey v. State
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MVT received the first notice of proposed administrative
suspension of its license to sell tobacco and imposition of fine
on August 2, 2002, following Michael Ratzat's conviction.
Following Julia Laurenzana's conviction, an amended notice was
sent. In each instance, notice was given that the Department was
seeking the mandatory minimum penalty under AS 43.70.075(d)(2),
for a total for both cases of 65 days license suspension ard
5800 fine.

Following notice of the proposed administrative license
;usper.sion and fine, MVT requested hearings on each of the
totices of Suspension. Discovery was conducted a.id evidentiary
earings were held regarding each alleged incident in Juneau,
here MVT is located. Witnesses were called by both parties and
he hearing officer entered lengthy findings of fact and
onclusions of law.

Since no regulations had been adopted regarding the hearing
trocedure, the hearing officer ordered that the hearing would
inerally following Administrative Procedure Act guid lines.1

le hearing officer granted MVT's motion to compel discovery of
le undercover police agent's personnel file and other evidence,

le hearing officer also denied the state's motion to exclude

Rec. 22.

Rec. 185.

Godfrey v. Scare
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defense evidence, concluding that MVT could, consistent with due
processand AS 11.76.100 (a) (1), raise defenses, including: (1)
vhetherthe clerk who make the illegal sale was negligent

Decause of police misconduct; (2) whether the clerk was acting
/ithin the scope of agency or employment when the tobacco
>roduct was sold because such conduct was against company
lolicy; (3) whether the clerk was entrapped; and (4) whether the
ale was the result of government misconduct.3 The hearing
fficer also acknowledged that no finding or conclusion in the
dministrative hearing could contravene the criminal convictions

f the employees.’

Ratzat Violation

At hearing on the Ratzat violation, two witnesses
estified, Officer Mark Parfitt and Richard Godfrey. O fficer
irfitt is the officer who observed the undercover tobacco buys.
Godfrey is the owner of MVT and four other convenience
;ores that dispense tobacco products.
Godfrey's testimony at hearing was to the effect that, in
02, MVT had approximately $327,000 in tobacco sales, with a
ofit margin of 22% to 24%, for an approximate net profit of

5,210 (.23 x $327,000). Godfrey testified that he anticipated

ld. at 185-86

ld. at 186.

Godfrey v. State

er on Appeal
Pane 4 of 27
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lost sales of between $1,000-%$1,500 per day if his tobacco

license is suspended.

Godfrey hired Ratzat as a sales clerk at MVT at $8.00 per

hour, the standard wage for MVT clerks. There is a high

rate for clerks at MVT. Godfrey testified that MVT did

[
policy for clerks regarding tobacco sales to

turnover

not have a written

minors during Ratzat's tenure but that Ratzat was told daily

about Alaska law prohibiting tobacco sales to minors.

Officer Parfitt testified that on February 20, 2002,

approximately three weeks after Ratzat began work at MVT, a

woman under the age of 19 working in an undercover capacity for

police purchased a pack of cigarettes from Ratzat. Ratzat did

not ask for identification. An officer observed the sale.

Ratzat was cited. He told the officer that he thought he had,

on a prior occasion, seen the girl's identification. Ratzat

pled guilty to negligent sale of tobacco to a minor in violation

of AS 11.76.100 on March 1, 2002. Shortly after the sale,

Ratzat tendered his resignation. Godfrey let him work the

remainder of the week before terminating him.

After the Ratzat citation, Godfrey began having employees

sign a written acknowledgment that they understood their

responsibilities regarding tobacco sales and understood that

violation of the law could result in citation by police and

employment termination. Later, after the second employee

Order on Appeal Godfrey v. State
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/iolation, Godfrey began using a computer software program that
requires clerks to enter the customer's date of birth before a

sale can occur.

The hearing officer found that MVT's training procedures
;or Ratzat "could have been better . . .."5 He also found that
ratzat was working within the scope of his employment at the
ime of the unlawful sale and that he was convicted of
egligently selling tobacco to a minor.

Laurenzana Violation

Julia Laurenzana was employed at MVT in July 2002, four
onths after the Ratzat violation. According to Godfrey, she
as given on-the-job training regarding sale of tobacco to
including daily cautions. Although Godfrey testified

Lnors,

lat employees were required to sign written acknowledgments of

in penalties for sale to minors, he did not introduce any

.gned acknowledgment by Laurenzana.

On July 28, 2002, less than two weeks after Laurenzana

gan work, she sold tobacco to an underage undercover police

ent. Laurenzana looked at the juvenile's identification card,
ich identified her as underage for tobacco, but sold the

garettes anyway. She was cited and fired by the store manager

Rec. 483.

Godfrey v. State
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of tobacco to

an hour later. She pled guilty to negligent sale

a minor in violation of AS 11.76.100 in July 2002. Godfrey

testified that he only learned of Laurenzana's conviction in

February 2003.

Although noting the provisions of the applicable licensing

statute, only requiring proof of a tobacco sale violation

resulting in conviction committed while the employee was acting

in the course of their employment as a predicate for

administrative sanctions, the hearing officer expressly rejected

IIMTV's assertion that, with respect to the Ratzat and Laurenzana

violations, MTV was not negligent. The hearing officer found

Ithat "the facts do not support the assertion . . . [tjhere were

[l[gaps in MVT's training program, and it could have better used

||the state's training materials."6

Following hearings, a proposed 31l-page decision issued on

December 22, 2003. The hearing officer recommended the

suspension of MVT's tobacco endorsement on its business license

for periods of 20 days and 45 days respectively for the first

and second incidents, with fines of $300 and $500, respectively.

The proposed decisions allowed for a stay pending appeal. The

Commissioner of the Department of Community and Economic

Rec. 496.

Order on Appeal Godfrey v. State
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Development adopted

the recommended decisions of the hearing

officer. This appeal followed.

The Applicable Statute

AS 43.70.075(d) states in pertinent part:

If a person who holds an endorsement issued under

this section, or an agent or an employee of a person
who holds an endorsement issued under this section
acting within the scope the agency or employment, has

convicted of violating AS 11.76.100 the

been
shall suspend the endorsement for a period

department

of:
(1) 20 days and impose a civil penalty of $300 if

the person had not been previously convicted of
violating AS 11.76.100 .and is not otherwise
subject to the sanctions described in (2) - (4) of
this subsection;

(2) 45 days and impose a civil penalty of $500
if, within the 24 months before the date of the
department's notice under (m) of this section, the
person, or an agent or employee of the person while
acting within the scope of the agency or employment of
the person, was convicted once of violating AS

11.76.100

AS 43.70.075(m) provides in pertinent part:

(m) The department may initiate suspension of a
business license endorsement or the right o obtain a
business license endorsement under this section by
sending the person subject to the suspension a notice
by certified mail, return receipt requested, or by
delivering the notice to the person. The notice must
contain information that informs the person of the
grounds for suspension, the length of any suspension
sought, and the person's right to administrative
review before the department. A suspension begins 30
days after receipt of notice described in this
subsection unless the person delivers a timely written
request for a hearing to the department in the manner
provided by regulations of the department. If a
hearing is requested under this subsection, a hearing
officer of the department shall determine the issues
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by using Che preponderance of the evidence tesc and
shall conduce Che hearing in the manner provided by
regulations of Che department. A hearing under this
subsection is limited to the following questions:
(1) was the peison holding the business

endorsement, or an agent or employee of the

license
agency or

person while acting within the scope of the
employment of the person, convicted by plea or
judicial finding of violating AS 11.76.100, 11.76.106,

or 11.76.107

AS 43.70.075(q) provides:

(9) The department may adopt regulations to establish
an administrative hearing process for actions taken by
tne department under this section. AS 44.62
(Administrative Procedure Act) does not apply to a

hearing under this section.

AS 43.70.075(r) provides:

() For purposes of this section, the sale of a
product containing tobacco by an agent or employee of
a person who holds or is required to nold a business
license endorsement under this section at the location
or outlet in a location for which the endorsement was

required to be issued is rebuttably presumed to

or was
scope of agency

have been a sale within the person's
or employment.

ISSUES PRESENTED ON APPEAL

There are essentially four related issues presented on

‘peal: (1) whether AS 43.70.075(m) violates constitutional due

mocess by imposing strict civil liability for fine and license

spension on the licensee based on a criminal conviction of an

plovee for negligent sale of tobacco products to minors while

ting within the scope of their employment; (2) whether the

partment erred in its interpretation of the provision on

ccessive penalties found in AS 43.70.075(m)(3); (3) whether

er on Appeal Godfrey v. State
Dano Q Af %
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the absence of administrative regulations governing procedural

aspects of the hearing denied MVT procedural due process; and

(4) whether the Department should have declared the

constitutionality of AS 43.70.075.

STANDARD OF REVIEW

When reviewing an agency decision on a question of law that

court uses a reasonable

requires agency expertise, the reviewing

basis standard of review.7 For constitutional due process

claims, issues of fact not requiring agency expertise, statutory

interpretation, and questions of general law, the court applies

the independent judgment standard of review.8 Finally, the

substantial evidence standard is applied to agency findings of

fact.9
DISCUSSION

Constitutional Challenges

MVT makes a three-pronged attack on the constitutionality

of AS 43.70.075. MVT's first argument is that due process is

violated by predicating civil liability for a fine and license

suspension on the criminal conviction of an employee for

Leuthe v. State, Commercial Fisheries Entry Cor..'n, 20 P.3d

547, 550 (Alaska 2001).

Order on Appeal Godfrey v. State
Dana 1n n
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negligent sale of tobacco products to minors. MVT next argues

that the statute denies due process by imposition of strict

Liability on the employer for the acts of employees, without

allowing the employer to present "defenses." MVT's third due

process challenge is that the statute violates due process by

[
railing to provide for a "full and fair" hearing.

MVT correctly contends that it has a property right in its

icense endorsement to sell tobacco products that is protected

y the Alaska Constitution.10 Before this property interest can

e taken, due process requires that MVT is provided with notice

nd "an opportunity to be heard in a meaningful, impartial

earing."1l The obvious next question is the constitutionally-

squired scope of a "meaningful impartial™ hearing before

sbacco license suspension and a fine may be administratively

nposed.

Scope of Due Process Rights Prior to Tobacco License
Suspension

When determining the requirements of due process in a

.rticular setting, the Alaska Supreme Court has adopted the

See Frontier Saloon, Inc. v. Alcoholic Beverage Control 5d.,

4 P.2d 657, 659 (Alaska 1974)("fa] license to engage in a
siness enterprise is of considerable value to one who holds

"y

Rollins v. State, Dept, of Revenue, Alcoholic Beverage
ol Board, 991 P.2d 202, 211 (Alaska 1999).
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test set out by the United States Supreme Court in Mathews v.

Elaridge:12

[OJur prior decision indicate that identification
of the specific dictates of due process generally

requires consideration of three distinct factors:
First, the private interest that will be affected by

the official action; second, the risk of an erroneous
deprivation of such interest through the procedures

used, and the probable value, if any, of additional or
substitute procedural safeguards; and finally, the
Government's interest, including the function involved

and the fiscal and administrative burdens that the
additional or substitute procedural requirement would

entail.13

The Mathews test, or some variant of it, has been applied in

multiple contexts, without strict deference to whether the

action was civil, criminal or administrative in nature.l4

424 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976).

Wilkerson v. State, Dept, of Health and Social Services,
Div. of Family and Youth Services, 993 P.2d 1018, 1025-26
(Alaska 1999), quoting Mathews v. Eldridge, 424 U.S. at 334-35,

96 S.Ct. 893.

supra, 993 P.2d at 1026 (holding that

regulation which automatically denied foster care license to any

charged with a "serious offense"” within the prior ten
conviction, did not

See, e.g., Wilkerson,

applicant
years, whether or not the charge resulted in
deny due process given the minimal economic interest involved

and significant fiscal and administrative burden on the stateto
afford substitute procedural protections); Hilbers v.
Municipality of Anchorage, 611 P.2d 31, 36-37 (Alaska
1980)(upholding irrebuttable presumption that conviction for
certain crimes within two years of application for massage
parlor license does not violate due process and that rational
relation test applies to "right" to pursue chosen vocation);
Jeffcoat v. State, 639 P.2d 308, 313-14 (Alaska App.
1982)(holding that since defendant in criminal case could have

Order on Appeal Godfrey v. State



Although the Alaska Supreme Court has not been called upon

to define the scope of due process that must be afforded before

an administrative suspension of tobacco license may occur, it

has twice addressed due process issues in the analogous area of

administrative liquor license actions. In Frontier Saloon, |Inc.

v. Alcoholic Beverage Control Board,15 the court held that before

the Board can suspend a liquor license, due process requires

notice and a hearing. The court, however, stated " [b]Jecause the

determination to be made is simply whether to impose a temporary

sanction [suspension of the liquor license and, if imposed, its

extent rather than an adjudication of guilt or innocence, it is

charge of driving with suspended license on the

lack of notice of revocation, the lack of
his conviction a

defended against
basis of reasonable
statutory notice requirements did not render

violation of due process) .
See also Nelson v. State, 387 P.2d 933, 935 (Alaska

1964)(upholding strict liability against due process challenge
under regulation prohibiting the taking of bear cubs since
regulation would otherwise be difficult to enforce); Alaska
Board of Fish and Game v. Loesche, 537 P.2d 1122, 1126-27
(Alaska 1975)(holding that valid basis existed for revocation of
guide license where Board found Loesche committed violations of
game laws; record was clear that Board make required finding of
violation, thus leaving it unnecessary to reach validity of
other findings); Javed v. Department of Public Safety, 926 P.2d
620, 623-24 (Alaska 1996)(holding that accused at driver's

revocation hearing must have the ability to contest

license
including whether defendant was

issues of central importance,
driving).

B 524 P.2d 657, 659 (Alaska 1974).
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Il findings or to file a written opinion

"long as it

[deprivation of rights

not necessary in our opinion for the Board to make written

explaining its action, so
reaches a decision after hearing appellant's

ipresentation.”

In Frontier, the administration action at issue involved

|
suspension of the liquor license for the corporate license

holder's conviction for allowing a minor on the premises. The

court mentioned but did not decide the extent of hearing

constitutionally required where, as here, the legislature has

decreed that a mandatory suspension of a license shall occur

following conviction of a crime. Thecourt however held that

the outcome in one proceeding may not result in subsequent

that were not litigated or subject to

[[deprivation in the prior proceeding.l7

In Rollins v. State, Dept, of Revenue, Alcoholic Beverage

Control Board,18 the supreme court was called upon to review the

administrative revocation of a liquor license where the license

had not been active within statutory guidelines. The court

reiterated the minimal hearing requirements set forth in

Frontier Saloon where the procedure at issue is not one to

Id.
ld. at 60.

991 P.2d 202, 211 (Alaska 1999)

der on Appeal Godfrey v. Stare

or
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determine guilt or innocence of the licensee but, rather,

involves "failure to operate the license as required by statute

and regulation."19

Notably, Rollins claimed, similar to the claim here, that

the financial impact of revocation of her liquor license was so
[
extreme tnat she should have significant procedural safeguards,

including a judicial hearing or trial. The court disagreed that

such protection was needed where license revocation was based on

"fitness or other public considerations" rather than the

criminality of the license holder.20 The court concluded that

Rollins's criminality was not the basis of the license denial;

rather, it was her failure to operate the license as required by

statute and regulation.

AS 43.70.075(m) Does Not Predicate Liability for Administrative
Sanctions Solely on the Conviction of MVT's Employees for
Tobacco-Related Offenses

MVT argues that it was denied a meaningful pre-suspension

hearing because, under the statute, civil liability s

predicated, at least in part, on the conviction of an employee

for negligent sale of tobacco to a minor. AS 47.30.075(m)

provides that the following factual questions must be resolved

at an administrative hearing on cxvil sanctions: whether the
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licensee or the licensee's agent or employee "while acting
vithin the scope of the agency or employment of the person,
:onvictea by plea or judicial finding of violating AS 11.76.100,

LI.76.106, or 11.76.107

This statutory provision is not a model of clarity or
_ b o
;entence construction. However, the criminal convictions of the
[VT employees did not automatically result in MVT's license

uspension/fine because, by statute, the licensee is entitled to

rior notice and the opportunity for a hearing before sanctions

re imposed. Also, the statute at least implicitly requires
roof of an illegal sale by an employee in order to establish
be explicit statutory requirement for license suspension, i.e.,

oat the employees were acting within the scope of their
nployment at the time of the illegal sales.
To the extent that MVT argues that the criminal convictions

i"s employees were used to preclude it from defending against
le factual basis for the suspension, the record demonstrates
Lat MVT was given notice and the opportunity to present all
mfenses available to the assertion that the employees were

ting within the scope of their employment at the time of the

legal acts giving rise to the convictions.

It would be illogical to assume that the legislature's
ference to acts within the scope of agency or employment to

er on Appeal Godfrey v. state
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lsupported by substantial evidence in the

In this case, MVT was given prior notice of the proposed

suspensions. It was provided discover; and motion practice. It

was permitted to present defenses to license suspension and

fine, including all issues going to the question of whether the

MVT employees were acting within the scope of their employment

at the time of their illegal acts. The hearing officer found

that the employees committed the illegal acts while in the

course and scope of their employment and that each employee was

convicted of the alleged criminal act. These fact findings are

record.

MVT also appears to argue that despite the hearing

[lofficer's order that all defensesto liability would be

considered, the order was untruebecause the hearing officer

also stated that uhe administrative revocation hearing could not

change the result in the criminal cases.

It is of course true that an administrative hearing on a

tobacco license suspension request that does not involve the

involved in a criminal case can not reverse the

same parties

verdict/judgment in the criminal case. However, this does not

mean that fact-finding on issues involved in the administrative

hearing not involved in the criminal case, i.e., whether MVT

employees violated tobacco laws while in the course and scope of

relate to the time of conviction, as opposed to the time of the

Order on Appear Godfrey v . Scare
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lion its theory that,

Iladministrative proceeding,

their employment and were convicted for same, is necessarily

compromised. The issues in the two proceedings, while related,

are not identical. Like the situation in Rollins, the core

guestion presented by the statute is not whether MVT engaged in

criminal conduct but whether the license was being operated as

required by statute and regulation, without employees providing

tobacco to minors during the scope and course of empl~yment.

MVT Was Not Denied A Fair Hearing

MVT's second argument tnat it was denied a "fair" hearing

within the meaning of the Due Process Clause is again premised

despite being given the opportunity for

notice, discovery, pre-hearing motion practice, an in-person

evidentiary hearing in MTV's community, the right to call

witnesses and cross-examine adverse witnesses, a recorded

and lengthy and thorough fact and law

findings, it was denied a fair hearing or the opportunity to

present defenses. For those reasons previously stated, this due

Iprocess challenge fails, given the process afforded in this

case. Notably, the process afforded in this case far exceeds

that minimal process suggested as appropriate in Frontier Saloon

and Rollins

MTV Was Permitted to Present Defenses to Scope of
Employment

illegal acts giving rise to the conviction.

Oorder on Appeal Godfrey v. Stac*
t-rrt.na.nc rr Dan* 1a r*
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MVT also appears to assert that the hearing officer and/or

the statute improperly "ascribes scope of employment to include

the commission of a criminal violation."2 While this argument

is not particularly developed, it appears that MVT's argument is

to the effect that the statute does not allow the employer, MVT,

to defend on the ground that the employee was not acting within

the scope of their employment at the time of the illegal sale.

This argument is contrary to the express order of the hearing

officer that scope of employment defenses could be raised and

that such arguments were in fact made and considered by the

hearing officer.

MVT's argument appears to be more of a legal one - that an

employee is necessarily not acting within the scope of their

employment if they commit a negligent or otherwise criminal act

while so employed so long as the employer has a policy that

prohibits negligent or illegal conduct.

MVT's theory of scope of employment is inconsistent with

Alaska law, which generally holds that so long as the conduct at

issue arises out of and is reasonably incidental to the

employee's legitimate work activities and motivation to serve

the company, otherwise unlawful conduct may properly be found to

Page i to Appellant's Opening Brief.

Order on Appeal Godfrey v. Scare
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as

De within the scope of employment.22 The hearing officer
oroperly applied the applicable law in deciding this issue.
Simply because MVT did not prevail on its defense that the
.1legal conduct was outside the scope of employment does not
iguate to denial of the right to assert a defense.

i
MTV Was Not Denied the Right to Present Scienter or
Negligence Defenses

MVT also asserts that it was unconstitutionally denied the
pportunity to present a scienter or negligence defense. It is
ot particularly clear if this claim is made as to the
mployees' negligence or MVT's independent negligence, or both.

The only arguable factual defense presented by MVT as to
ne negligence of one of its employees was the apparent theory

entrapment based on the statement by Ratzat (who did not
istify) to Officer Parfitt that he "thought" he might have seen
le undercover agent before and looked at identification at that
irlier point. Even assuming the hearing officer gave some
light to this hearsay statement, the record is replete with
.bstantial evidence to support the hearing officer's findings

at each employee committed the illegal acts charged, negligent

le of tobacco to minors.

See Laidlaw Transit, Inc. v. Crouse, 53 P.3d 1093, 1098
laska 2002) (imposing vicarious liability for punitive damages
are employee bus driver drove bus off the road while under the

fluence of marijuana).

ir on Appeal Godfrev v. Soate
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The only other ostensible legal theory of defense posited
by MVT for its employees was its "general” entrapment argument.
This argument is co the effect that the mere act of engaging in
an undercover tobacco sting operation is "entrapment.” Courts
far wiser than this one have rejected such arguments.24 The
nearing officer rejected this defense as a matter of law,
concluding that it could not be considered in the administrative
learing and as a matter of fact, as not supported by the
ividence. While the court respectfully disagrees that the
lefense is necessarily unavailable in ar. administrative license
eevocation hearing, there is substantial record support for the

.earing officer's alternative fact finding that the defense was

ot supported by the evidence.

MVT May Constitutionally Be Held Liable for Administrative
auctions for the Negligent Acts of its Employees; Moreover, the
earing O fficer Found that MVT Was Independently Negligent

See Fetters v. United States, 260 F. 142 (9th Cir. 1919),
art. den. 251 U.S. 554, 40 S.Ct. 119, 64 L .Ed. 412
L92 9) (holding that where nothing more chan a simple request to
ike an unlawful sale of an intoxicant appears, the fact that
\e solicitation was by a decoy does not make the defense of
itraprnent available) ; Roberts v. Illlinois Liquor Control
emission, 206 N.E.2d 799, 803 (IlIl.App. 1965) (same) ; Provigo
Jrporation v. alcoholic Beverage Control Appeals Board, 869
2d 1163, 1167-68 (Cal. 1994)(holding there was no unfair
itrapment by the use of mature looking alcohol purchasers;
:llers can protect themselves by insisting on adequate
.entification) .

ler on Appeal Godfrey v. State
J-04 -375 CI Pace of »7
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suspension, the statute can not withstand
scrutiny unless
against the licensee.

[violation

MVT also argues that:, given

some mens rea oOr

of due process to subject

the

economic

guilty mental

an

nVT essentially argues

impact

state

that it

of license

constitutional

is proved

is a

employer to civil

| [
penalties for negligent sale of tobacco to minors by employees

while in the course

]

The legislative

of scope of their

" Supreme Court's decision in Alesn

court's view, large

legislative

amendments

is

be

particularly

amendments,

a substance that

ly dispositive

is physically harmful

carefully monitored to protect

including mandatory

criminal conduct, indicates that

measures necessary

In Alesna, the
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another dangerous and highly regulated substance, alcohol. The

court stated:

The Barton rr.ajority expressed the concern that it
was unfair to hold a person civilly liable for acts
the person could not control. We now believe that it
is not unfair to hold a licensee responsible for the
establishment's operation even though the licensee
does not have actual control of the day-to-day
functions. The licensee, whether or not in actual
control, derives benefits from the enterprise. The
licensee is free to choose whether or not to assign
those benefits and to relinquish operational control.
In a business so fraught with public interests, a
licensee should not be entitled to the benefits of the
enterprise, yet be relieved of the responsibilities by

merely contracting them away.26
Unlike Alesna, the issue here is not general civil liabili vy

based on principles of respondeat superior but, rather, civil

administrative penalties associated with employee misconduct.

However, it can hardly be disputed buc that the same social

policy rationale that drove the Alesna court to conclude that
imposition of strict civil liability for employers for sales of
Ilcohol by employees is "fair" has similar application in the
case of employee sales of tobacco to minors.

The administrative penalties here are purely economic,

although it is clear that license suspension can result in

significant lost revenues. Applying the Mathews and Alesna

5 614 P.2d at _391

Order on Appeal Godfrey v. Scare



criteria, it can hardly be disputed out that the government has

a very significant interest in the health of children and that

the instant stature was designed to achieve a laudable and

compelling goal, reduction in tobacco use by children.

It is oossible that an erroneous administrative sanction

could flow from application of the statute's imposition of

strict liability on employers for negligence sales of tobacco to

minors by employees while in the course and scope of employment.

However, imposing a "criminal standard"” of the nature and

magnitude suggested by MVT, including proof of a criminal state

of mind by the employer, would result in a significant, if not

generally impossible, burden on the government to achieve its

stated goals. Imposition of strict liability for limited

monetary sanctions and suspended tobacco licenses for negligent

conduct of employees selling tobacco to minors does not offend

due process.

The court further notes that, even if the statute were

interpreted to require independent negligence by the employer,

the hearing officer in this case flatly rejected MVT's claim,

through its chief financial officer, that it was not negligent.

Under these circumstances, the court is unable to discern how,

as applied, the statute operated to deny MVT due process for

these violations.

Imposition of Successive Penalties

Godfrey v. State

[Order_'oln Appeal
tm.rij -i~t- n Paae 24 of 271
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MVT argues that AS 43.70.075(d)(2) and (m)(2) only

allow an enhanced fine and suspension for a "second offender" |if

it is the licensee or the same employee that violates tobacco

laws. This interpretation is not consistent with the use of the

"an" to describe employee(s) in the statute. The enhanced

I
penalty is available if, within 24 months before the date of

word

notice of a violation, "the [licenseel, or an agent or employee

of the [licensee] while acting within the scope of the agency or

employment of the [licensee], was convicted once of violating AS

11.76.100 . . ..'.27

The Department's Failure to Have Regulations In Place To
Govern Administrative Appeals Did Not Result in A Denial of Due
Process

MVT asserts that it was denied due process because the
Department had not established regulations to govern the
procedure for the hearing. AS 43.70.075(g) indicates that

issuing regulations is discretionary, not mandatory, in that it

provides that the Department "may" adopt regulations regarding

the hearing process.

Perhaps more importantly, even if the court were to assume

regulations should have been adopted, MVT has not shown how it

Z As no other argument regarding the propriety of imposition
of the enhanced sentence concurrent with imposition of the
initial penalty was raised below, the sole issue addressed here
is MVT's claim that an enhanced penalty may not be imposed

unless the same employe® is involved in the second incident.

ier on Appeal Godfrey v. Scats
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was denied a fair process by Che lack of regulations. Rather,

as previously noted, the record reflects that the hearing

officer adopted a process that included all, if not moi'e, of the

procedural protections typically provided in similar

administrative proceedings. Under these circumstances, the

court can find no due process violation solely because of the

absence of regulations.

The Department Properly Declined to Decide the
Constitutionality of AS 42.70.075

While an agency has authority to abrogate a statute which

is clearly unconstitutional based on controlling supreme court

decision,28 it is the courts, not the executive branch, that are

primarily responsible for constitutional adjudication.2 The

constitutionality of the statutory provisions at issue in this

case has not been specifically addressed by the Alaska Supreme

Court. As such, it was not error for the Department to refrain

from declaring the constitutionality of the statute.

CONCLUSION

The decision of the Department is affirmed.

3B See O'Callaghan v. State, Director of Elections, 6 P.3d

728, 730 (Alaska 2000).
9 Id.
Godfrey v. State
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DATED at

The undersigned hereby certifies that on the --

Juneau’

Do

Alaska this

PATRICIA
Superior

/y<_

day of February 2005

COLLINS
Court Judge

CERTIFICATION

a true copy

-—-1_ day of

of the foregoing document was

served ony'Mij® via c?urtbox andf.60ftKk "ia US mail.

er on Appeal

-04-375

cl

Donna Hahnlen

Assistant

to Judge Collins
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TESORO

Tesoro Alaska Company
PO Box 196272

The Honorable Jay Ramras Anchorage. AK 99519-6272
; 907 561 5521
Alaska House of Representatives 007 o1 o7

State Capitol
Juneau AK 99801-1182

Dear Chairman Ramras:

Thank you for hearing HB 187 (An act relating to holders of business license
endorsements for sales of tobacco). | write today in support of the legislation.

Tesoro Alaska operates 31 retail sites that have tobacco sales endorsements. My
company has developed a strong culture to prevent underage tobacco sales, and
has invested heavily in a training and self-enforcement programs to help
employees live within the law. We have also developed a positive working
relationship with state enforcement officials to prevent underage sales.

Tesoro Corporation operates convenience stores in 16 western states. Among
those states, Alaska has the toughest laws against underage tobacco sales, and
passage of HB187 would in no way weaken that position. We support the bill to

preserve our due process rights.

We support the policy goal of the Legislature and Administration to prevent
underage tobacco sales. Key to achieving that goal is a legal framework that
encourages all endorsement holders to invest in training and policies that Tesoro
has. Passage of HB 187 is a positive change to state law.

Sincerely,

ft Knudson
xternal Affairs Manager

CC: Representative Kyle Johansen
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April 18. 2007

Representative Jay Ramras
State Capitol. Room 104
Juneau. AK 99801-1182
Phone: (907) 465-3004

Fax: (907) 465-2070

Re: Support for Due Process Protections of House Bill 187

Dear Representative Ramras,

The purpose of this letter is to urge you to support Rep. Kyle Johansen’s proposed hill
(HB 187) which seeks to correct the lack of Due Process afforded to tobacco vendors under the
current AS 43.70.075. House Bill 187 corrects the unfairness of the present lav’s strict liability
punishment of tobacco sales violations. By allowing an Administrative U w Judge the authority to
take into account an employer’s good faith efforts to prevent illegal tobacco sales to minors, HB
187 will continue to promote an employers' efforts to prevent illegal sales without u  Mrly
punishing those employers for the unsanctioned and unpreventable intentional misconduct of its
employees. The current legislation (AS 43.70.075) does not take into account an employer’s
inability to protect itself against an employee'! /illfut violation of the law. Moreover, the law
severely punishes a business for the deliberate misconduct of employees done in violation of the

bupiness's stated policies and procedures.

Gas Line II, LLC. who I currently represent in ongoing litigation involving a sale to minors
offense, is a gas station/convenience store located in Fairbanks and who encountered exactly
this problem early last year. Gas Line Il takes a very hard line with its employees regarding
tobacco sales to minors and has implemented multiple procedures aimed at preventing such
sales. Gas Line Il employees are required to enter a customer’s date of birth into the company’s
Ruby Verifone cash register software system in order to complete any tobacco sale The
software is programmed to reject the tobacco sale if the date entered indicates that the customer
is under the age of 19. In addition to this significant, seemingly fail-safe procedure, Gas Line II's
criteria for checking customer IDs is posted next to the cash register with the bold print sign that
states “Do Not Sell Tobacco To Anyone Whose Birth Date Comes After [Date)". The sign
displays the date of birth after which customers mu6t be denied tobacco purchases and is
intended to serve as a constant reminder to its employees not to sell tobacco to minors. In
addition, Gas Line Il employees undergo significant employee orientation snd training when
hired regarding ID requirements for tobacco sales, procedures for properly checking customer
IDs, and the use of the Ruby Verifone .egiater system. Employees are specifically advised not to
sell tobacco products to minors and are warned that violation of that policy will resuit in the
immediate termination of their employment.
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April 18, 2007

State Representatives
Pape 2

RE: HB 107

In spite of the extensive measures taken by Gas Line Il to prevent tobacco sales to
minors, two Gas Line Il employees recently jeopardized the company's tobacco licenselby
intentionally circumventing Gas Line Ms policies and procedures prohibiting tobacco sales to
minors. Gas Line It's video surveillance footage captured two instances where Gas Line |l
employees requested an undercover agent's ID, physically checked the birth date as it appeared
on the ID, but thereafter entered a different date Into the Ruby Verifone register in order to
intentionally override the system and complete the tobacco sale. In one instance, the video
footage actually shows that the employee first entered the undercover agent's correct date of
birth as appeared on the individual's ID. When the Ruby Verifone register rejected the sale, the
employee intentionally overrode the register by entering a different birth date in order to

complete the 3ale

What more could Gas Line Il as an employer do to prevent the illegal sales under the
circumstances? Gas Line Il immediately fired the two employees involved. Unfortunately, Gas
Line li's expensive and far-reaching good faith efforts to prevent the lllegal tobacco sales went
unrecognized under the statute when Gas Line Il sought to defend itself against the violations

and retain its tobacco vending license.

Gas Line Il and other tobacco merchants are allowed no defense against the
unsanctioned and intentional actions of unscrupulous or disgruntled employees who, under the
current law, are able to literally destroy an employer's livelihood by, as in the Gas Line Il
situation, intentionally violating company policy and procedures and thereby deprive the
company of a significant portion of its business. Suspension of a company’s tobacco license
has a major impact on overall sales. In 2005, Gas Line Il's tobacco sales accounted for a
significant percentage of its gross sales, and tobacco products were sold at least 30 percent of
all sales transactions. Customers want one-stop shopping; ifthey know they cannot purchase
their tobacco products at a particular location, they are less likely to shop there for other
products. Furthermore, the suspension of a company's tobacco license, in this case for 135
days due to the two infractions, will significantly impair Gas Line II's business for a much longer
period than the 135 day suspension. Once a company loses customers and those customers
develop business ties elsewhere, it is difficult to regain that business.

Contrary to what opponents assert, House Bill 187 is not about reducing the punishment
for illegal tobacco sales. It is about ensuring Due Process of law and recognizing a business's
extensive good faith measures to comply with the law. HB 187 does not reduce employer
incentives to implement procedures to prevent tobacco sales to minors - if anything it INCI€aSes
the incentives to put such preventative policies in place by allowing employers to assert those
efforts as a good faith defense. HB 187 will continue to punish offenders but allow the judiciary
to make sure that the punishment is appropriate to the offense. We urge your support of House

Bill 187.

1Gas Line II's tobacco license was Initially suspended under the statute's strict liability punishment of
employers. Gas Line Il entered into a stipulated agreement with the State allowing Gas Line Il to keep
its tobacco license pending the outcome of Richard Godrey d/tx/a Mendenhall Valey Tesoro v. State, s-
11894, in which the constitutionality of the statute under the Alaska Constitution has been challenged. If
the statute's constitutionality Is upheld, Gas Line Il has already stipulated that itwill pay the $1500 fine

and that Its tobacco license will be suspended for 135 days.
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Stale Representatives
Page 2

RE: HB 187

In spite of the extensive measures taken by Gas Line Il to prevent tobacco sales to
minors, two Gas Line Il employees recently jeopardized the company's tobacco licenselby
intentionally circumventing Gas Line II's policies and procedures prohibiting tobacco sales to
minors. Gas Line II's video surveillance footage captured twc instances where Gas Line I
employees requested an undercover agent's ID, physically checked the birth date as it appeared
on the ID, but thereafter entered a different date into the Ruby Verifone register in order to
irtentionally override the system and complete the tobacco sale. In one instance, the video
footage actually shows that the employee first entered the undercover agent's correct date of
birth as appeared on the individual's ID. When the Ruby Verifone register rejected the sale, the
employee intentionally overrode the register by entering a different birth date in order to

complete the sale

What more could Gas Line Il as an employer do to prevent the illegal sales under the
circumstances? Gas Line Il immediately fired the two employees involved. Unfortunately, Gas
Line II's expensive and far-reaching good faith efforts to prevent the illegal tobacco sales went
unrecognized under the statute when Gas Line Il sought to defend itself against the violations
and retain its tobacco vending license.

Gas Line li and other tobacco merchants are allowed no defense agamst the
unsanctioned and intentional actions of unscrupulous or disgruntled employees who, under the
current law, are able to literally destroy an employer's livelihood by, as in the Gas Line |
situation, intentionally violating company policy arid procedures and thereby deprive the
company of a significant portion of its business. Suspension of a company’s tobacco license
has a major impact on overall sales. In 2005, Gas Line It's tobacco sales accounted for a
significant percentage of its gross sales, and tobacco products were sold at least 30 percent of
all sales transactions. Customers want one-stop shopping; if they know they cannot purchase
their tobacco products at a particular location, they are less likely to shop there for other
products. Furthermore, the suspension of a company's tobacco license, in this case for 135
days due to the two infractions, will significantly impair Gas Line II's business for a much longer
period than the 135 day suspension. Once a company loses customers and those customers
develop business ties elsewhere, it is difficult to regain that business

Contrary to what opponents assert, House Bill 187 is not about reducing the punishment
for illegal tobacco sales. It is about ensuring Due Process of law and recognizing a business’s
extensive good faith measures to comply with the law. HB 187 does not reduce employer
incentives to implement procedures to prevent tobacco sales to minors - if anything it INCreases
the incentives to put such preventative policies in place by allowing employers to assert tliose
efforts as a good faith defense. HB 187 will continue to punish offenders but allow the judiciary
to make sure that the punishment is appropriate to the offense. We urge your support of Hojse

Bill 187.

" Gas Line II's tobacco license was initially suspended under the statute’s strict liability p nishment of
employers. Gas Line Il entered into a stipulated agreement with the State allowing Gas Line Il to keep
its tobacco license pending the outcome of Richard Godrey dJhJa Mendenhall Va?ey Tesoro v. State, S-
11894, in which the constitutionality of the statute under the Alaska Constitution has been challenger If
the statute's constitutionality is upheld, Gas L 9 Il has already stipulated that it will pay the $1500 fine
and that Its tobacco license will be suspended for 135 days.
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BOttGESPN & BURNS. PC

John J. Burns

rof:Sfr  House Judiciary Committee Members

Gus Johnson, Gas Line Il, LLC
F:\304791\6\00007016.DOC
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April 9,2007

Representative Kyle Johansen
State Capitol. Room 13
Juneau. Alaska 99801-1182

Dear Representative Johansen:

The Greater Fairbanks Chamber of Commerce (Chamber) supports House Bill 187. and we urge
its passage by the Legislature and signature by Governor Palin.

HB 187 addresses the issue of business license enforcement proceedings that retailers face
under current Alaska statute for the sale of tobacco to underage persons. This statute was
recently ruled to be defective by Alaska Superior Court Judge William Morse. The Court found
that current law did not allow employers their constitutional guarantee of due process - their

day in court.

The Chamber recognizes the issue of tobacco use among our youth is a serious social concern
and supports retailers' efforts to refuse sale of these products to underage persons. These efforts
often include frequent training, clearly displayed written policies and the employee’s signed
acknowledgment that they understand state law with regard to tobacco sales.

Yet. current law gives no consideration to any of these procedures put in place by an employer
making every effort to maintain compliance. If an employee is found to be in violation of AS
11.76.100-107 (despite all efforts made by the employer to avoid this very outcome), then
current law says the employer is automatically in violation. This is where Judge Morse
correctly identities the due process deficiency. The employee should have their day in court, hut

so too should the employer.

Your bill. 1-IB 187, fixes this defect by amending current law so as to implement a hearing
process overseen by an administrative law judge (ALJ). The ALJ will have the responsibility of
weighing evidence presented by both the state and the employer and also considering any
mitigating and/or aggravating circumstances prior to deciding the case and meting out the
penalties prescribed in the law should the defendant be in violation of the statute.

It is clear the issue here is not one of relaxing punishment for illegal tobacco purchases - in fact,
the Chamber would not support such language. The issue is squarely one of fairness as provided
for in both the Alaska and U.S. Constitutions. We look forward to seeing your bill passed by the
Legislature and ultimately signed into law.
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Anchorage Chamber

News Release
FOR IMMEDIATE RELEASE

April 20, 2007

Contact: Gina Romero, communications specialist
Phone: (907)677-7110

Stacy Schubert, president

(907) 677-7109; Cell (907) 301-4556

ANCHORAGE CHAMBER SUPPORTS BUSINESS RIGHTS:
BOARD OF DIRECTORS APPROVE MEASURE TO ENSURE DUE
PROCESS

Anchorage— Underscoring the very definition of a chamber of commerce: to protect and
promote the interests ofbusiness, the Anchorage Chamber Board of Directors today passed a

resolution iri support of Mouse Bill 187, a measure to ensure businesses Due Process of law

when it comes to illegal tobacco sales.

The current statute prohibiting the sale of tobacco to underage buyers does not require the
State of Alaska to prove negligence by the retailer, nor are retailers allowed to show evidence
of policies prohibiting illegal tobacco sales. Anchorage Superior Court Judge William F.
Morse found the current statute unconstitutional as a deprivation of the retailer’s right to Due

Process. House Bill 187 ensures Due Process and establishes detailed guidelines for retailers

to establish proper procedures to eliminate illegal sales.

-MORE-



“HB 187 does not impact the legality of tobacco enforcement in any shape or form. This
is a business issue about ensuring Due Process guaranteed by federal and state law,” said

Bill Evans, board chair. Anchorage Chamber of Commerce.

License suspensions without Due Process can lead to economic damages for retailers. HB
187 addresses the issue by requiring the State of, Im a to find negligence on behalf of

the retailer before sanctions can be imposed.

“The Anchorage Chamber supports strict penalties for the illegal sale of tobacco products
to the fullest extent of the law. As an organization in business for business the Anchorage
Chamber supports 1B 187 as an important tool to ensure businesses that comply with the
law have an opportunity to defend itself in the event an employee willfully violates

company policy and the law,” said Anchorage Chamber President Stacy Schubert.

The resolution is attached to this e-mail. The Anchorage Chamber of Commerce is a non-
profit, member-driven business organization with more than 1,200 members representing
nearly 70,000 employees. For businesses interested in membership, annual fees are
based on the type of organization and number of full-time year-round employees. More
information about the Anchorage Chamber is available on its Web site at

Imp: ‘www.anchoraiieehamher.or!™ or by calling (907) 272-2401.
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Anchorage Chamber of commerce
Board of Directors
Resolution 2006/07-11
In Support of House Bill 187

WHEREAS, both Federal and State law provide for due process protections: and

WHEREAS, under the current statute, (AS 43.70.07" “the sales oftobacco products to
underage persons™) the retailer is not allowed a single opportunity to show evidence of its
policies prohibiting illegal sales or any of its other good iaith efforts to train and edui e
its employees, nor does the statute require the State of Alaska to prove negligence by the

retailer: and

WHEREAS, on October 27, 2006, Anchorage Superior Court Judge Morse found the
current statute unconstitutional as a deprivation of the retailer's right to Due Process; and

WHEREAS, members of the Anchorage Chamber of Commerce thui sell tobacco
products will also suffer economic damages in the event of a license suspension without

Due Process: and

WHEREAS, House Bill 187 addresses the Due Process issue by requiring a finding of
negligence of the license holder before the retailer can be sanctioned; and

WHEREAS, HB 187 also requires that license holder adopt and enforce a written policy
against the illegal sales oftobacco, establish and enforce disciplinary sanctions for

noncompliance, inform employees of the applicable laws and their requirements, require
employees to sign a form that they have been informed ofand understand the company’s

written policy and also require the employees to verify the age of tobacco product
customers: and

WHEREAS, Alaska will continue to have the strictest penalty matrix in the country for
the illegal sale of tobacco products: and

WHEREAS, the changes to the current statute provided in HB 187 are necessary to
provide Alaska businesses with the Due Process granted to them under both U.S. and

Alaska law.

NOW THEREFORE BE IT RESOLVED, the Anchorage Chamber of Commerce
supports HB 187 “"An Act relating to holders of business license endorsements for sales

of tobacco products.”; and



BE IT FURTHER RESOLVED, that copies of this resolution be sent to the Twenty-
Fifth Alaska Legislature, Anchorage Chamber members and statewide media.

Approved the 20 day of April 2007

William J. Evans, chair Stacy Schubert, IOM. president



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

HOLIDAY ALASKA, INC., d/b/a
HOLIDAY ALASKA, INC,,

RECEIVED

Appellant,
OCT 3 o 2006
OORSEY & WHITNEY LLP.
STATE OF ALASKA, DIVISION OF ANCHORAGE

CORPORATIONS, BUSINESS AND
PROFESSIONAL LICENSING,

Appellee.
Case No. 3AN-05-14036 CI

ORDER
Administrative Appeal

In this administrative appeal Holiday Alaska, Inc. (Holiday)
challenges the constitutionality of one aspect of AS 43.70.075(d). That statute
allows for the imposition of a civil penalty on a business if one of its employees
sells tobacco to a person under the age of 19. Holiday does not challenge the
abilny of the State ol Alaska, Department of Commerce, Community and
Economic Development (State) to penalize a business for such a sale. Holiday
does contend that the method, permitted by the statute and here used by the State,
to prove that the prohibited sale occurred, violated Holiday’s due process rights.

The Court agrees.

3AN-05-14036 Cl
HOLIDAY V SOA
ORDER
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Administrative Proceedings and Decision.

In order to sell tobacco products a business licensee must obtain a
separate tobacco endorsement for each location or outlet from which the business
intends to offer the products.1To limit the consumption of tobacco products by
young people, AS 11.76.100 prohibits any “person”2 from “negligently sell[ing]”
any item containing tobacco to a person under 19 years of age.3A business may
lose its endorsement to sell tobacco products from a particular location if it or its
agent or employee sells tobaccu products to an underage customer from that

location. Alaska Statute S 43.70.075(d)(1) provides, in part:

If a person who holds an endorsement issued under this section, or
an agent or an employee of a person who holds an endorsement
issued under this section acting within the scope of the agency or
employment, has been convicted of violating AS 11.76.100..., the
department shall suspend the endorsement for a period of ... 20 days
and impose a civil penalty of S300 if the person has not been
previously convicted of violating AS 11.76.100....

. The parties do not dispute the operative facts. The State charged

three Holiday employees at three different locations of selling tobacco products to

1 AS 43.70.075(a).

A “person” is defined to be *“a natural person and, when appropriate, an
organization™]” AS 11.81.900(b)(45). An *“organization” includes “a corporation,
company, ...joint stock company, ... or any other group of persons organized for
any purpose.” AS 11.81.900(b)(43).

AS 11.76.100(a)(1). A person who violates this section is guilty of a
violation, subject to a fine of not less than S300. AS 11.76.100(f). A violation is a
noncriminal offense that carries no possibility of ajail term. AS 11.81.900(62).
The accused is not entitled to ajury trial or the appointment of counsel at public

expense. Id.

3AN-05-14036C1
HOUDAY V SOA
ORDER



an underage person. Each employee separately pled “guilty” or “no contest” to
violating AS.11.76.100. The State then initiated three separate administrative
proceedings to suspend Holiday’s tobacco endorsements at the three applicable
locations. Holiday requested a hearing in each case. Those proceedings were
consolidated into one hearing.

Holiday moved to dismiss the allegations against it, raising
constitutional arguments.4 The Administrative Law Judge denied the motion,
ruling that “tjiis administrative hearing is not the proper forum for Holiday’s
challenge to tt:)he validity of AS 43.70.075.... Holiday has the option to challenge

the validity of the tobacco enforcement law in the superior court.”5

The administrative hearing is limited to three possible questions,

only one of which is relevant to this case:

(1) was the person holding the business license endorsement, or an
agent or employee of the person while acting within the scope of the
agency or employment of the person, convicted by plea or judicial
finding of violating AS 11.76.100, 11.76.106, or 11.76.107.6
Understanding that the State intended to proceed under clause (1) by

t
submitting the judgments of conviction of its three employees, Holiday correctly

perceived that the only issue that remained was whether each of the three

employees engaged in the conduct that led to the convictions “while acting within

4 R. 155.-65.
5 R. 360.

6  AS 43.70.075(m)(I).
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the scope of [his] employment.”7 Holiday conceded that each employee was acting
within the scope of the employment.8 Nonetheless, Holiday protested that it would
be a violatioh of Holiday’s due process rights to be punished because of a fact or
finding (each employee’s conviction) determined in an entirely different
proceeding, of which Holiday had no notice, and in which it could not and did not
participate.

The Administrative Law Judge found that the State had proved the
allegations by a preponderance of the evidence and that Holiday had violated AS
43.70.075(d)(1).9 It recommended that the tobacco endorsement of each of the
three outlets ,be suspended for 20 consecutive days and that there be three tines in
the amount of $300 each.10 The commissioner of the department adopted the
recommended decision and penalties.1l Holiday filed a timely notice of appeal.12

Discussion.

A defendant in an administrative hearing enjoys federal and state

constitutional due process rights. The scope of those rights will depend upon what

7 AS 43.70.075(m)(l); Tr. Vol. 2, at 11.

8 Tr. Vol. 2, at 11.
f

9 R. 479-82.

10 R. 483"

n R. 484.

©r R. 492-93.
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is at stake for the defendant and the State. An entity’s “interest in a lawful business
is a species of property entitled to the protection of due process.”13Holiday has a
property interest in its ability to sell tobacco products. That interest must be
protected in &proceeding wherein Holiday may lose, even temporarily, the
tobacco endorsement that is required to sell tobacco products.}4

The scope of Holiday’s due process rights depends upon the exact
facts that the State must prove in order to deprive Holiday of the endorsement. The
two statutes, AS 43.70.075 and 11.76.100, taken together, define the conduct and
circumstance’s that must be proven. The State must show that 1) Holiday (or one of
its employees or agents) 2) negligently sold tobacco products 3) to an underage
customer 4) from a particular location.

The curious aspect of this case is that the State need not (indeed
cannot) prove those facts in a single hearing, but must do so in two separate
hearings. First, ;here is the hearing in district court that may result in a person
(whether a na}tural person or an organization) being convicted of violating AS
11.76.100. Second, there is the administrative hearing at which State must prove

either that the holder of the endorsement was convicted of the violation, or that the

i3 K.
Frontier Saloon, Inc.

659 (Alaska 1974).

V.Alcoholic Beverage ControlBoard, 524 P.2d 657,

Id., 524 P.2d at 660 (“A license to engage in a business enterprise is of
considerable value to one who holds it. There can be no question in this case that a
suspension of appellant’s liquor license would represent a potential economic loss

to its business.”).
a
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holder’s employee or agent, while acting in the scope of the employment or

agency, wasfso convicted.
Oddiy, neither statute expressly requires proof of the specific

location or outlet at which the violation occurred, even though the particular
I

endorsement subject to suspension can only be the endorsement assigned tc the

1
location or outlet where the alleged sale occurred. While neither statue expressly

makes the location of the sale an element of the conviction or suspension, it
remains a faqt that must be proven before the State can suspend a particular
endorsement”because each endorsement is tied to a specific location. The State
could not revoke the endorsement for a Fairbanks store if the underage sale

occurred at an Anchorage outlet. Nor could it suspend a particular endorsement,

*

assif 'ed to one of a holder’s multiple Anchorage locations or outlets, without
proving the precise location or outlet at which the prohibited sale occurred.

At the first hearing there could be two potential defendants, either
Holiday itsehi, or one of its employees or agents. At that hearing the State must
prove that the defendant “negligently [sold a tobacco product] to a person under

19 years of age.” 15 The mens rea of the violation is “negligence,” which the Court

AS 11.76.100(a)(1). Each of the officers who cited an individual Holiday
employee, identified on the citation an address where the offense allegedly
occurred (and therefore presumably that of each Holiday outlet). R. 351, 354, 357
But when each employee entered the plea that led to the conviction, there would
have been no need for the judge to discuss facts asserted in the citation that were
not ek.nents identified in AS 11.76.100(a)(1). The actual judgments of
convictions make no reference to a street location or otherwise identify the outlet
or location w*here the offense occurred. R. 352, 353, 356.

)
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presumes to be civil negligence, a less culpable mental state than “criminal

negligence.” 16

Had the State charged Holiday with the alleged violation, then
|

Holiday would have had the opportunity to defend itself by various factual
assertions. Holiday could have asserted that no prohibited sale occurred because
the purchaser was actually 19 years of age or older or bought a candy bar, not a
tobacco product. It could have asserted that the purchaser looked 35 years old and
thus Holiday was not negligent to have sold the tobacco product to a person for
whom there was so little apparent risk that she was under 19.17 Perhaps Holiday
could have asserted that it acted reasonably in its hiring and supervision of those
of its employees and agents who might sell tobacco products, so that it had not

been negligent, and thus not violated AS 11.76.100(a)(1), even if the natural
I

“The difference between criminal and civil negligence although not major
is distinct. Uhder both standards, a person acts ‘negligently’ when he fails to
perceive a substantial and unjustifiable risk that a particular result will occur. The
two tests part ways in their descriptions of the relevant unobserved risk. Under
ordinary negligence, the risk must be of such a nature and degree that the failure to
perceive it constitutes a deviation from the standard of care that a reasonable
person would observe in the situation.” state v. Hazelwood, 946 P.2d 875, 877
(Alaska 1997)(quotation and citation omitted). Criminal negligence, as defined in
AS 11.81.900(a)(4), requires a greater risk.

/l
Because a conviction for conduct prohibited by AS 11.76.100 is a non-
criminal violation, it is not entirely clear whether the standard of proof to be used
at the trial ofihe alleged violation is that applicable to a crime, proof beyond a
reasonable dpubt, or a lesser standard, whether the normal civil standard,
preponderance of the evidence, or the more stringent civil standard, clear and
convincing evidence. The Court will assume that it is the highest standard, the

criminal standard.

in
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person had made an illegal sale.*8 Had the State charged Holiday (rather than its
agent or employee) with the violation of AS 11.76.100(a)(1), the fact finder would
have had to consider Holiday’s defenses when evaluating the sufficiency of the
State’s case against Holiday.

\Y

If Holiday had been convicted, and the State sought further fints and
a suspension of the endorsement, then presumably the State would have offered
the convictions as evidence at the subsequent administrative hearing. Assuming
that the doctpne of collateral estoppel would prevent Holiday from relitigating
whether it had violated AS 11.76.100(a)(1), Holiday would have little to say at the
hearing (though a dispute over the location of the violation might remain open if
that was not addressed at the earlier hearing). Nonetheless, it would have had the
opportunity to challenge most of the State’s case at the earlier hearing.

This is not the sequence of events that unfolded in the three
administrative prosecutions that are the subject of this appeal. Instead of citing
Holiday, the officers cited the individuals accused of selling the tobacco products.
Holiday received no notice of the citations or the hearings at which the employees
entered pleas of guilty or no contest. At the administrative hearing, the only

question that could be addressed by Holiday was: Did *“an agent or employee of

[Holiday] while acting within the scope of the agency or employment of the

B LN . . . . . . . .
At the later administrative hearing Holiday submitted copies of its policies
and other documents describing the steps it takes to train employees not to sell

tobacco products to underage youth. R. 50-138.
<
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person,... violatfe] AS 11.76.100[?]”19 Once the State presented the judgments of
k
conviction ofgthe three individuals, the only issue became whether each was acting
within the scope of his employment at the time of the events that led to the
conviction. The question on appeal is whether, by restricting Holiday to such a
narrow issue, did the hearing fail to afford Holiday due process. The Alaska
Supreme Court has provided guidance on the scope of the issues that a subject of a
business license suspension action must be afforded.
2InFrontier Saloon a corporation was convicted in district court of
allowing ampor on the premises.2 The district court, as required by statute, sent
¢
notice of the conviction to the Alcoholic Beverage Control Board.2l The Board
held a session without notice to the corporation and voted to impose a ten-day
closure.2 It had discretion to impose a closure of between 10 and 45 days.23
The corporation appealed, arguing that it was a violation of both its
state and federal constitutional rights to due process to nave been denied a hearing
before the Board prior tothe imposition of the closure. Inresponse,

J The state argue[d] that a hearing before the Board was
unnecessary because due process requirements were met through the

19 AS 43.70.075(m)(l).

20 524 P 2d at 658.
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