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March 13,2007

The Honorable Craig Johnson 
Alaska House o f Representatives 
State Capitol Building 
Juneau, Alaska 99801

RE: House Bill 175, relating to the exercise o f  eminent domain, recreational structures 

Dear Representative Johnson,

The Alaska Association o f  REALTORS® with over 1,600 members statewide supports 
House Bill 175, which relates eminent domain and recreational structures.

Last session the Association supported HB 318, the eminent domain legislation which 
defined whether or not it is appropriate to take a person's private property for economic 
development and whether it is appropriate to take all or part o f one's primary residence 
foi recreational opportunities o f another.

1 favor this consumer protection legislation because it would change the definition o f  
primary residences to include recreational structures and second homes which are very 
common throughout Alaska.

So * encourage the passage o f  House Bill 175.

Sincerely,

Carl E Brent 
#16675
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March 12,2007

The Honorable Craig Johnson 
Alaska House o f Representatives 
State Capitol Building 
Juneau, Alaska 99801

RE: House Bill 175, relating to the exercise o f  eminent domain, recreational structures 

Dear Representative Johnson,

The Alaska Association o f REALTORS® with over 1,600 members statewide supports 
House Bill 175, which relates eminent domain and recreational structures.

Last session the Association supported HB 318, the eminent domain legislation which 
defined whether or not it is appropriate to take a person's private property for economic 
development and whether it is appropriate to take all or part o f  one's primary residence 
for recreational opportunities o f  another

We favor this consumer protection legislation because it would change the definition o f  
primary residences to include recreational structures and second homes which are very 
common throughout Alaska.

The Association encourages the passage o f  House Bill 175.

Sincerely,

Associate Broker 
Prudential Jack White Vista
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March 12,2007

The Honorable Craig Johnson 
Alaska House o f  Representatives 
State Capitol Building 
Juneau, Alaska 99801

RE: House Bill 175. relating to the exercise o f  eminent domain, recreational structures 

Dear Representative Johnson,

I have been selling real estate in the Ma:-Su Borough for 27 years, and myself, along with 
the Alaska Association o f  REALTORS® with over 1,600 members statewide supports 
House Bill 175, which relates to eminent domain and recreational structures.

Last session the Association supported HB 318, the eminent domain legislation which 
defined whether or not it is appropriate to take a person's private property for economic 
development and whether it is appropriate to take all or part o f one's primary residence 
for recreational opportunities o f  another.

Our primary focus as Realtors, is to PROTECT THE RIGHTS OF THE PUBLIC. 
Therefore, we favor this consumer protection legislation because it would change the 
definition o f  primary residences to include recreational structures and second homes 
which are extremely common throughout Alaska. Private property rights must be 
protected in this country -  we arc NOT a socialistic nation.

The Association encourages the passage o f  House Bill 175.

Mary F. Vinceqk Associate Broker 
Prudential JW/Vista RE 
907-352-1863 VM

Judy Cloud



nnn-Ij-tUU I V IOC/ IJi33 KTUSCdl

March;?

The Honorable Qraig Jel 
..,aska House o f  R^resentatrrw  
State Capitol Building 
Junear, Alaska 99801

RE: House Bill 175, relating to the exercise o f eminent domain, recreational structures 

Dear Representative Johnson,

The Alaska Association o f REALTORS® with over 1,600 members statewide supports 
House Bill 175, which relates eminent domain and recreational structures.

Last session the Association supported HB 318, the eminent domain legislation which 
defined whether or not it is appropriate to take a person's private property for economic 
development and whether it is appropriate to take all or part o f  one's primary residence 
for recreational opportunities o f  another.

We fiivor this consumer protection legislation because it would change the definition of 
primary residences to include recreational structures and second homes which are very 
common throughout Alaska.

The Association encourages the passage o f House Bill 175.

Associate Broker 
ReMAX ofW asilla

Krystal Rogers 
Associate B roke r

o f  W a s l l la
3161 E. Palmar Waallla Hwy. • Waallla, AK 99654 

Call: (907) 356*6465 • Direet: (907) 352*9345 • Fax: (907) 373*6692 
E-mail: kryatal@mtaonllna.nat

EKh 0WC4 MipinMnVy Owfllfl M  OwtW
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A G E

Team Rogers 
The Reel Estate Center Branch 
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H O U S E  J U D I C I A R Y  C O M M I T T E E

STATE CAPITOL. ROOM 120 
(907) 465-4990

CO M M ITTEE
M EM BERS

Rep. Jay Ramras 
Chairman 
Room. 118 

(007) 465-3004

Rep. Nancy Dahlstrom 
Vice-Chairman 

Room 409 
(907)465-3783

Rep. John Coghill 
Room 214 

(907)465-3719

Rep. Bob Lynn 
Room 104 

(907)465-4931

Rep. Ralph Samuels 
Room 204 

(907)465-2095

Rep. Max Gruenberg 
Room 110 

(907)465-4940

M EM O RAND UM

Date: April 3. 2007

To: Representative John Coghill
Chairman House Rules Committee

From: Representative Jay Ramras
Chairman House Judiciary Committee

Re: Referral File for CSHB182(JUD)

Attacheu please find the following documents:

• Sponsor Statement
• CSHB182(JUD) 25-LS0650UC
• House JUD Committee Report
• CSHB182( ) 25-LS0650\M
• Changes from original hill to CS
• Original Bill 1 IB 182 25-LS0650\C
• Fiscal Note. LAW -  0
• Support
• Relevant Statutes

- AS 45.50.471
■ AS 45.50.551
■ AS 45.50.561

Rep. Lindsey Holmes 
Room 405 

(907)465-4919



A la s k a  S ta te  L e g is la tu r e
Chairman

Slate Affairs Committee

Vice-Chairm an

Economic Development, Trade &  Tourism 

Committee

Member

Judiciary Committee

Joint Armed Services Committee

Finance Subcommittees

Corrections
Labor and Workforce Development 
Military and Veterans' Affairs 
Public Safety

A Communication From 
R E P R E S E N T A T IV E  BO B LYNN 

District 31 Anchorage

E-Mail: Representative Bob_Lynn@legis.statc.ak.us 
“Bob Lynn’s Alaska Blog” RcpBobLynnBlog.cum

Session: 

Alaska State Capitol 

bureau, A K  99801-1182

Phone:(907)465-4931 

Fax:(907)465-4316 

To ll Free: (800)870-4391

Interim :

716 W  4* Avc., #650 

Anchorage, A K  99501-2133

Phone ( 69-0205

Fax: (vo/) 269-0207

HB 182 Sponsor Statement
“ A n A ct m ak ing  the  o ffering  o f ce rta in  p rom o tiona l 

checks an  u n fa ir  o r  deceptive a c t o r p rac tic e .”

There is no such thing as free money!

Just ask the many Alaskans who have received checks in the mail with seemingly no strings 
attached. Many o f these consumers cash these checks, usually for small amounts, only to find 
themselves obligated for products and services they never intended to buy.

HB 182 amends the Unfair Trade Practices and Consumer Protection Act (Consumer Protection 
Act), AS 45.50.471, by making the offering o f a promotional check, through the mail or by other 
means, an unfair or deceptive act or practice in violation o f the Consumer Protection Act. 
Promotional checks subject to the legislation are live checks offered to consumers to promote 
goods or services which, when cashed or deposited, obligate the endorser or payee on the cheek 
to pay for goods or services.

Thousands o f these promotional checks are sent unsolicited to Alaskan individuals, businesses, 
churches and schools (hereafter “consumers”). Consumers receiving them often believe them to 
be refund or rebate checks or ordinary business receivables. They unwittingly cash the checks 
without realizing that they have entered into a contract, usually for goods or services they do not 
want, do not use, and often do not even realize they have. By cashing the checks consumers also 
have often unknowingly agreed to have monthly payments automatically taken from their bank 
accounts, or added to credit card or utility bills. Consumers usually do not realize the debits or 
charges have occurred and accept or pay for them believing them to be legitimate charges. 
Prohibiting the use o f these checks is the only effective method o f preventing these accidental 
agreements, and subsequent charges, from occurring.

By making the offering o f these promotional checks an enumerated unfair or deceptive act or 
practice, use o f the promotional checks will be prohibited as an automatic violation o f the 
Consumer Protection Act. The Attorney General will then be able to take enforcement action 
under the Act to stop the use o f such checks using the remedies afforded under the Act.

Contact: Mike Sica, 465-4965 March 15, 2007

mailto:Bob_Lynn@legis.statc.ak.us


_ _ _ _  IO U SE C O M M IT T E E  REP<

Date Referred to Committee: March 21,2007 FURTHER REFERRALS:

Date of Committee Action: , iQ o O ^

The JUDICIARY Committee considered: HB 182

HOUSE BILL NO. 132 OFFERING PROMOTIONAL CHECKS

"An Act making the oft -ing of certain promotional checks an unfair or deceptive act or practice."

Recommends it be replaced with ( ] HCS or [ v f c s  for   C . Y u t - J
For Senate Bills with new title: [ ] Technical Title [ /  New Title: HCR  (x^Same Title [ ) New Title

[ ] attach amendments
[ ] add new referral to ____________ Committee
[ ] Letter o f Intent____________Committee

(7)

L is t o f
A bb rtv
f o r
D ep ts.:
ADM
CED
COR
CRT
EED
DEC
DFC
GOV
HSS
LWF
LAW
LEG
MVA
DNR
DPS
REV
DOT
UA

N E W  FISCAL NOTES
‘ A ss ig n ed  b y  C h ie f  O e r k ’s O ff ic e

L is t b - ' D e p t( s ) : * F N # F isc a l f n d c t . Z e ro

PREVIOUS FISCAL NOTES
L is t b y  D ep t( s ) : F M F isc a l In d e t . Z e r o  .

\ /

Signing with recom m endations Printed Last Name

f-Q l v ^ S  __

Chair

Chair



A L A S K A  S T A T E  L E G I S L A T U R E  

H O U S E  J U D I C I A R Y  C O M M I T T E E

Committee Members :
R epresentative N ancy Dahlstrom . 

V ice-Chairm an 
Representative John Coghill 

Representative Bob Lynn 
R epresentative Ralph Sam uels 
Representative Max G ruenberg 
Representative Lindsey H olm es

F a x

To: Terry Bannister

Fax#: 2029 Number of pages including cover: 1

From: Jane Pierson

Date: April 2. 2007

Re: Final on CSHBlo2 (25-LS0650\M)

Representative Jay Ramras 
Chairman 

(907)465-3004  
Fax: (907)465-2070  

Representative Jay Ramras@ legis.state.aK.us

1292 Sadler Way. Suite 324 
Fairbanks. AK 99701

State Capitol. Room 120 
Juneau. Alaska 99801-1182

Please go final on the above referenced CS. there were no amendments.

mailto:Ramras@legis.state.aK.us
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25-LS0650\M
Bannister

3/22/07

WORK DRAFT

CS FOR HOUSE BILL NO. 182( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIFTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): R EPR ESEN TA TIV ES LYNN, G atto, Olson, Buch, N eum an, R am ras, G ard n er, LeDoux

A BILL

FOR AN ACT ENTITLED

"An Act making the offering o f certain promotional checks an unfair or deceptive act or 

2 II practice."

3 II BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 || * Section I. AS 45.50.471(b) is amended by adding a new paragraph to read:

5 || (52) offering a check, through the mail or by other means, to promote

6  || goods or services, if the cashing or deposit of the check obligates the endorser or

7  || payee identified on the check to pay for goods or services; in this paragraph,

8  || "services" does not include the extension of credit or the lending of money.

L
-1 -

N ew  T e x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]

C S IIB 1 8 2 ( )



A la s k a  S ta te  L e g is la tu r e
Chairman

Stale Affairs Committee

Vice-Chairman

Economic Development, Trade & Tourism 

Committee

Member

Judiciary Committee

Joint Armed Services Committee

Finance Subcommittees

Corrections
Labor and Workforce Development 
Military and Veterans’ Affairs 
Public Safetv

A Communication From
R E P R E S E N T A T IV E  BO B LYNN 

District 31 Anchorage

E-Mail: Represcntative_Bob_Lynn@legis.state.ak.us 
“Bob Lynn’s Alaska Blog” RcpBobLynnBlog.com

Session: 

Alaska State Capitol 

Juneau, A K  99801-1182

Phone:(907)465-4931 

Fax:(907)465-4316 

Toll Free: (800) 870-4391

Interim:

716 W . 4th Ave., #650 

Anchorage. A K  99501-2133

Phone: (907) 269-0205 

Fax: (907) 269-0207

C h a n g e s  f r o m  H B  1 8 2  t o  C S  f o r  H B  1 8 2 (  )

‘An Act making the offering o f certain promotional checks an unfair or 
deceptive act or practice.”

The CS for HB 18 2 (), Version M, simply adds a sentence on lines 7 and 8, after 
the word, “ services”  

“ in this paragraph, ‘services’ does not include the extension o f credit or the 
lending o f money.”

Contact: Mike Sica, 465-4965 Revised: March 23, 2007

mailto:Represcntative_Bob_Lynn@legis.state.ak.us


FISCAL NOTE

Revision Date/Time (Note il correction):__________________ Dept. Affected;_________Law_______________
Title An Act relating to the offering ol promotional checks RDU Civil Division____________________
_______________________________________________________ _Component Commercial & Fair Business_______
Sponsor Lynn
Requesler House Labor & Commerce_____________________ Component No ~

STATE OF \LASKA Fiscal Note Number: HB182LAW-CF8-3-19-07
2007 LEGISLATIVE SESSION Bill Version: HB 182

() Publish Date:

Expenditures/Revenues (Thousands of Dollars)
Note. Amounts do nu t; Jude inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Seivices
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | I I I I

CHANGE IN REVENUES ( ) | I : !

FUND SOURCE (Thousands ol Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type- Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)
The bill would amend a current statute by making the offering of cetain promotional checks an unfair or 
deceptive act or practice.

The Department of Law does not anticipate a fiscal impact from passage of this legislation.

Prepared by: Robert Meiners, Acting Director_____________________________ Phone 465-5427_____
Division Administrative Services Division____________________________  Date/Time 3/19/07 8:00 AM
Approved by: Robert Meiners for Tail's Colberg, Attorney General_____________ Date 3/19/2007_____
Agency Department of Law_____________________________________

(Rovlsod9/1B/2006OM8) Page 1 of 1



Thursday, March 15, 2007

H B  1 8 2  O f f e r i n g  P r o m o t i o n a l  C h e c k s  

Q & A  w i t h  A l a s k a  D e p a r t m e n t  o f  L a w

B e lo w  is  >. t r a n s c r ip t  o f  a n  in te r v ie w  w ith  th e  C o n s u m e r  

P r o te c t io n  U n it  o f  th e  A la s k a  D e p a r tm e n t  o f  L a w

QUESTION: Can you explain how Alaska businesses and individuals are 
being taken advantage of through prom otional checks?

DEPARTM ENT OE LAW: The promotional check is often packaged and sent in a 
manner that causes the individual or organization receiving and cashing the check 
to believe that the check is a refund, rebate, or payment o f some nature, and does 
not understand that by cashing the check they are accepting an offer to pay for 
goods or services.

After cashing the check, the recipient may be sent a bill for collection o f the 
amount “due”, and if  the bill isn’t paid, a collection agency will start hounding the 
consumer for payment. Another method o f collection is to use the consum er’s 
account information involved in cashing the check to debit the consum er’s account 
on a monthly basis without the consum er’s knowledge. Or, alternatively, similar 
monthly billings may occur through the consumer’s telephone carrier, credit card, 
etc. Therefore, the individual or entity cashing the check may be out significant 
amounts o f money prior to discovering and canceling whatever was purportedly 
authorized by merely cashing the check.

QUESTION: IIow big of a problem  is this for consumers in Alaska?

DEPARTM ENT OF LAW: Thousands o f promotional checks have been sent to 
Alaskan individuals, businesses, schools, churches and other organizations over 
the years. M any hundreds o f these checks are cashed by individuals and 
organizations who receive subsequent billings or automatic debits for goods or 
services they do not want and often are not aware that they have.

11 IS 182 Offering Promotional Cheeks Rep. Bob Lynn



QUESTION: Why should it be considered an unfair o r deceptive practice or 
act to offer these “sm all” prom otional checks?

DEPARTM ENT OF LAW: Receipt o f these promotional checks by individuals 
and organizations causes a likelihood o f misunderstanding or confusion so that the 
recipient believes the check is one thing (a refund, rebate or payment o f  some 
nature) when it is really another (a contract for the payment o f goods or services), 
the recipient acts on this misunderstanding and cashes the check and incurs an 
obligation to pay for something they did not want, need, or even know about. That 
is a classic example o f one o f the definitions o f an unfair or deceptive act or 
practice under the Unfair Trade Practice and Consumer Protection Act, AS 
45.50.471 e tseq .

QUESTION: Don’t these checks have inform ation explaining th a t cashing 
them  obligates the consum er to “larger” paym ents for products and services?

DEPARTM ENT OF LAW: Yes, but the information is usually on the back o f  the 
check, in very small print, or is crowded on “stuffer” included with the check, and 
the recipient o f  the check does not see, read or understand the information. This is 
particularly true for businesses which often believe the check to be an ordinary 
receivable or refund check and automatically stamp the check for deposit without 
ever seeing or noticing any small prim disclosures.

QUESTION: How arc you currently  dealing with these prom otional checks?

DEPARTMENT OF LAW: The Attorney G eneral’s Office has initiated a number 
o f  investigations relating to the use o f promotional checks in Alaska. Several o f 
the investigations have resulted in prosecutions and settlements under the Unfair 
Trade Practices and Consumer Protection Act. One o f the most recent was a 
coordinated multi-state investigation involving 34 states’ Attorney Generals, and 
resulted in a settlement agreement that prohibited the use o f promotional checks 
by the business in all 34 states.

QUESTION: Why is a law needed? How will it help Alaska consum ers?

DEPARTM ENT OF L.A W: By amending the Unfair Trade Practices and 
Consumer Protection Act to make it clear that the use o f  promotional checks in 
Alaska is an unfair or deceptive act or practice businesses will be put on notice 
that the use o f these checks in Alaska is prohibited. This should stop most 
businesses from sending the checks. For those that persist, the Attorney General’s 
Office has clear enforcement authority to petition the court to stop the practice.

HB 182 Offering Promotional Checks Rep. Bob Lynn
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QUESTION: W hat would be the penalty for violating this proposed law?

DEPARTM ENT OF LAW: Violations o f the Consumer Protection Act are subject 
to a civil penalty o f  a minimum o f $ 1 , 0 0 0  per violation and a maximum o f 
$25,000 per violation.

QUESTION: Does the penalty vary depending on the num ber of Alaskan 
consumers involved?

DEPARTMENT OF LAW: The court looks at a number o f factors when deciding 
the amount o f civil penalty to impose. The amount o f consumer harm, including 
the number o f  consumers harmed by the conduct, is one o f  the factors.

QUESTION: How are other states dealing with these prom otional checks?

DEPARTMENT OF LAW: Many states have brought enforcement actions under 
their state consumer protection statutes, and a couple states have introduced 
legislation sim ilar to HB 182 banning the use o f the checks.

QUESTION: W hy does the D epartm ent of Law consider this bill a high 
priority?

DEPARTMENT OF LAW: Many hundreds o f Alaskan consumers have been 
harmed by the use o f promotional checks. The Attorney General’s Office has 
spent considerable time and resources investigating and pursuing law enforcement 
actions against businesses that use these inherently deceptive checks, and it has 
been able to obtain restitution for consumers in many instances. The best way to 
deal with the problem, however, is to stop the practice from occurring at all, so 
that consumers do not have to suffer the monetary loss, time and frustration which 
results from cashing the checks. H 3  182 would do this, by prohibiting the use o f 
these checks in Alaska.

HB 182 Offering Promotional Checks Rep. Bob Lynn
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H o u s e  B i l l  1 8 2  

B a c k g r o u n d  I n f o r m a t i o n

O f f e r i n g  P r o m o t i o n a l  C h e c k s

A l a s k a  D e p a r t m e n t  o f  L a w  A p r i l  2 0 0 6  R e p o r t  o n  

M u l t i - S t a t e  S e t t l e m e n t  w i t h  Y e l l o w  P a g e s ,  I n c .

E x a m p l e  o f  a  “ Y P I ”  p r o m o t i o n a l  c h e c k  s e n t  t o  A l a s k a



See  3 —
G e n e r a l l y  S p e a k i n g

Comings and Goings

AAG Laura Bowen transferred from the 
Anchorage Child Protection section to the 
Collections & Support section.

Sheila Bugbee has resigned from the 
Administrative Sen/ices Division. She 
transferred to the Department of 
Administration, Division of Personnel.

AAG Allda Porter in the Fairbanks AGO 
resigned. She joined the Anchorage law firm 
of Landye Bennett Blumstein.

Lynn Concepdon joined the Anchorage AGO. 
Lynn will he splitting her time as a litigation 
assistant between the Labor and State Affairs 
and the Opinions, Appeals, and Ethics 
sections.
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C ivil D ivision 

Child Protection

ClNA Cases

The section received a number of new ClNA 
cases. Based on the allegations in the OCS 
petitions, substance abuse was the most 
common concern.

Several newborns and a toddler tested 
positive for drugs. Subsequently OCS took 
the children into custody.

In one such case, a newborn tested positive 
for amphetamines. The mother refused to 
allow the child to room with her and did not 
appear to be trying to bond with the child. 
OCS has a history with both parents involving 
methamphetamine abuse. The child’s father 
is in jail on drug and weapons violations after 
a California narcotics conviction.

OCS took custody of another newborn that 
tested positive for cocaine and had numerous 
medical complications. The mother 
acknowledged using cocaine every day and 
also admitted the use of methamphetamine 
during her pregnancy. Three of her older 
children had also been removed by the state.

After having removed a two-year-o ld child 
from the mother due to drug use when the 
mother was seven months pregnant, OCS 

next assumed custody of her newborn. OCS 
has concerns about both parents’ drug use.

In another case, a mother brought her three- 
year-old child to the emergency room 

because he was vomiting and having 
seizures. The child tested positive for 
cocaine. The mother admitted she had 
recently relapsed on cocaine and alcohol.



The n:other was arrested for child neglect. OCS 

has a significant prior history with this family.

Three young children were taken into custody 
after a newoom and the mother tested positive 

for cocaine. The mother acknowledged repeated 
cocaine use just prior to the birth. The mother’s 
last child had been born under similar 

circumstances. According to an anonymous caller, 
the mother had claimed that her boyfriend had 
sexually abused the younger siblings, but she 
continued to live with that man along with her 
young children.

In another case, OCS and APD investigated a 
couple who were allegedly using drugs in the 
home around their one-year-o ld child. They 
found crack cocaine paraphernalia, empty beer 
containers, smoking pipes, and other items 
dangerous to a young child. Both parents 
admitted to using crack cocaine. While OCS was 
in the process of attempting to take custody of 
the child, the mother absconded with the child.
Her whereabouts and those of the child were 
unknown when OCS filed its petition.

In other cases, OCS was forced to remove 
children from their homes after social workers’ 
attempts to assist parents to care properly for the 
children failed. In one instance, OCS was 
concerned about a family because they were 
being evicted, and the parents had a history of 
DV and drug use. When the social worker 
arrived at the home to investigate, he found the 
mother was not sober enough to care for her 
children. The social worker convened a Team 
Decision Making meeting In order to determine if 
there was a way to make the children safe other i
than by removing them from the home, but the I
mother did not appear for the meeting.

OCS provided extensive services to a family }]
where the concern was unsanitary conditions in [I
the home that affected the safety of the children. ■  
Despite active efforts to keep the children in the '  
home and help remedy the conduct of the 
parents, OCS decided the children needed to be 
removed.

OCS social workers also attempted iu work with a 
mothp, with a significant substance abuse 
problem. However, after repeatedly testing 

positive for illegal substances, the mother agreed 
to voluntarily place her child with a relative. The 
mother also has significant mental health issues.

In another case, substance abuse caused OCS to 
take two children ages I? and 17 into custody 
after their mother and the fathers of both of the 
children died within three years of each other, all 
from drug or alcohol overdoses.

Commercial and Fair Business

Consumer Protection/Anti-Trust

Yellow Pages, Inc. Multi-State Settlement.
Alaska, along with 27 other states, entered into a 
settlement agreement with Yellow Pages, Inc.
( “ YPI” ) resolving allegations that YPI engaged in 

unfair or deceptive acts or practices in violation of 
each state’s respective consumer protection acts 
relating to the solicitation checks and renewal 
notices sent to business consumers.

Alask complaint, filed in superior court, alleges 
that iPI engaged in misleading or deceptive 
conduct by sending out “ live” checks to small 
businesses and other organizations which looked 
like rebate checks from local yellow pages 
companies, but which, when deposited by the 

consumer, purported to create a contract for 
advertising services for which the consumer owed 
YPI $179.00.

Under the settlement, Injunctive relief was entered 
against YPI prohibiting YPI from sending live 
check solicitations into the state or attempting to 
collect on checks which were cashed by 
consumers. YPI is also required to pay refunds 
to consumers harmed by the conduct and pay the 

states $535,000 for costs, attorney fees, and 
consumer protection enforcement.

2
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H o u s e  B i l l  1 8 2  

B a c k g r o u n d  I n f o r m a t i o n

O f f e r i n g  P r o m o t io n a l  C h e c k s

S t a t e  o f  T e n n e s s e e  2 0 0 6  N e w s  R e l e a s e  o n  

M u l t i - S t a t e  S e t t l e m e n t  w i t h  Y P  C o r p .

E x a m p l e s  o f  p r o m o t i o n a l  c h e c k s  s e n t  t o  c h u r c h e s ,  

s c h o o l s  a n d  e v e n  t h e  S t a t e  o f  T e n n e s s e e  i t s e l f



D e p a r t m e n t  o f  C o m m e r c e  a n d  I n s u r a n c e  

C o m m i s s i o n e r  P a u l a  F l o w e r s

O f f i c e  o f  t h e  A t t o r n e y  G e n e r a l  

R o b e r t  E .  C o o p e r ,  J r .

NEWS RELEASE
Office of the Attorney General 

P.O. Box 20207 Nashville, TN 37202-0207

Department of Commerce and Insurance 
Division of Consumer Affairs 

500 James Robertson Parkway Nashville, TN 37243

(NOTE TO EDITORS: A Knoxville consumer is available to discuss her experiences with 
news media. Contact Sharon Curtis-Flair at 615-741-5860 for more information)

STATE REACHES AGREEM ENT WITH YP CORP. REGARDING CHECK 
SOLICITATIONS; COMPLAINT DEADLINE TO DCA IS FEB. 5, 2007

Attorney General Bob Cooper and Division of Consumer Affairs Director Mary Clement 
today announced YP Corp., (doing business as YP.com) and its wholly owned subsidiary Telco 
Billing, Inc., have reached an agreement regarding complaints they engaged in deceptive 
business practices.

The companies arc alleged to have mailed checks, which if cashed or deposited, charged 
businesses and organizations to pay for advertising on its yellow page directory. Tennessee and 
33 other states reached the agreement after filing suit regarding YP.corn’s use of checks.

“Last legislative session, Tennessee became one of the first states in the nation to make it 
unlawful to market these advertising checks that lure unwitting customers to obligate 
themselves,” Attorney General Cooper said. “We will aggressively enforce the new law against 
violators.”

Samples of the YP Corp. checks can be seen by scrolling below or by clicking

FOR IMMEDIATE RELEASE
Dec. 14, 2006
#06-46 (615) 741-5860

CONTACT:
Sharon Curtis-Flair



http;/Avww.attomeygencral. state. tn.us/press/2006/story/PR46a. pdf.

“Consumers should beware of checks for a nominal amount of money arriving in the mail 
for no apparent reason or little explanation,” said DCA Director Mary Clement. “Because the 
State of Tennessee was solicited, I believe there is a widespread problem with many different 
kinds of businesses and individuals being targeted. I would urge consumers to contact our office 
if they suspect they may have received a questionable check.”

Under the agreement, YP Corp. will stop using the checks to obligate businesses to 
purchase its products and services. YP Corp. also has agreed to pay $2 million (in total to all of 
the participating states) to consumers who did not understand the potential consequences of 
depositing YP.corn’s check. YP Corp. also agreed to notify all current check customers to inform 
them of their right to cancel and to let them know they may be eligible for a refund.

In addition, all Tennesseans who cashed the YP Corp. checks sent after the new law 
became effective July 1, 2006 will receive full refunds. An estimated 950 Tennesseans were 
solicited after that date and were billed approximately $8,500 for advertising. Refunds for post- 
July 1st consumers should arrive by February if not earlier.

Since at least 1998, YP.com mailed businesses and other organizations, including 
churches, public schools, and even the State of Tennessee, the YP.Corp checks, allegedly 
obligating them to pay for commercial listings on the web site www.yp.com. Some of these 
recipients had never advertised commercially before. Approximately 15,000 of these 
solicitations were sent to Tennesseans. The checks involved were small amounts, usually $3.50. 
On the back of the checks, in fine print above the endorsement line, was language stating that by 
depositing the check, the recipient agreed to purchase advertising from YP.com for its on-line 
yellow pages directory.

The fine print also stated that by depositing the check, the recipient authorized YP.com 
(through its subsidiary Telco Billing, Inc.) to bill the monthly fees in advance, on the business’s 
telephone bill or other means. Many recipients who deposited YP.corn’s checks did so without 
knowing the potential consequences. Some recipients did not realize they were being billed for 
many months or years after depositing the checks.

YP.Corp, YP.com, and Telco Billing, Inc. deny the State’s allegations and any 
wrongdoing.

Anyone who feels they may have deposited an activation check and were consequent 
billed for services they did not authorize have until Feb. 5. 2007 to contact the Division of 
Consumer Affairs for information on how to request a refund. Current YP.com customers who 
are being billed as the result of an activation check should be contacted by letter within the next 
two (2) weeks by YP.com. if  you have received a check from YP Corp. or any other company, 
please contact the Division of Consumer Affairs at 1-800-342-8385 (toll-free inside Tennessee) 
o r (615) 741-4737

http://www.yp.com
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Attorney General Charlie Crist News Release
D ecem ber 14, 2006

Florida, 33 States Agree to $2 Million YP.com Settlement

TALLAHASSEE - Attorney General Charlie Crist today announced that Florida and 33 other 
states have reached an agreement with a telephone directory company resolving allegations of 
deceptive business practices. YP Corp., commonly known as YP.com, and its subsidiary Telco 
Billing, Inc., have agreed to settle allegations that they used activation checks to obligate 
businesses and organizations to pay for an enhanced listing on YP.corn’s online yellow page 
directory. More than 40,COO Florida consumers could be eligible for refunds.

Florida and the other states began investigating YP.com in June after receiving consumer 
complaints about the company's marketing practices. The company allegedly has been sending 
businesses and organizations small promotional checks since January 2003. The states’ 
investigation revealed that many recipients who deposited YP.corn’s checks, often only for $3.50, 
did so without knowing that by depositing the check, they were purchasing the enhanced online 
listing or that they were authorizing YP.com (through Telco Billing, Inc.) to bill them monthly fees 
in advance on their telephone bill, by debit from their account, or through some other method. In 
some of these cases, the business remained unaware that it was being billed for several months, 
if not ye^rs, after it deposited the check.

"These checks were an excellent example of there being no such thing as free money,” said Crist. 
"This settlement will ensure that people are not being taken advantage of and are not being stuck 
with unwanted subscriptions or services."

According to the settlement, YP Corp. will stop using activation checks to obligate businesses to 
pay for its products and services. The company also has agreed to pay more than $1 million in 
restitution to former YP.com customers who did not understand the consequences of depositing 
the check. Florida consumers could receive more than $84,000 in restitution.

YP Corp. must also contact its current activation check customers to inform them of their right to 
cancel their agreement with YP.com and of their potential eligibility for at least a partial refund of 
money paid to YP.com. Current YP.com customers who are being billed through their telephone 
bill or bank account for a listing and became a customer by depositing a promotional check are to 
be contacted by mail within the next two weeks by YP.com. Any customers with questions may 
call the Attorney General’s fraud hotline at 1-866-9-NO-SCAM (1-866-966-7226.)

A copy of the YP Corp. settlement is available at:
http://myfloridaleqal.com/webfiles.nsf/WF/KGRG-6WGMCD/$file/YP Settlement.odf

http://myfloridaleqal.com/webfiles.nsf/WF/KGRG-6WGMCD/$file/YP


Y P . c o m  m a y  p a y  F l o r i d i a n s  $ 8 4 K  f o r  f r a u d
South Florida Business Journal - December 14, 2006

Florida and 33  other states have reached an agreem ent with a telephone directory 
company resolving allegations o f deceptive business practices. More than 40,000 
Florida consum ers could be eligible for a total o f more than $ 84,000  in refunds.

The settlem ent is with YP Corp., com m only known as YP.com, and its Telco 
Billing subsidiary.

The com panies agreed to settle allegations they used activation checks to obligate 
businesses and organizations to pay for an enhanced listing on the YP.com online 
yellow^ page directory.

Florida and the other states began investigating YP.com in June, after receiving 
consum er com plaints about the company's marketing practices.

The com pany allegedly has sent businesses and organizations small promotional 
checks since January 2 0 0 3 .

The st u°s' investigation showed many recipients who deposited YP.com's checks, 
often only for $ 3 .5 0 , did so  without knowing that, by depositing the check, they 
were purchasing an enhanced online listing or were authorizing YP.com (through 
Telco Billing) to  bill monthly fees in advance on their telephone bill, by debit 
from an account or through som e other method.

In som e o f these cases, the Florida Attorney General's Office said businesses were 
unaware they w ere being billed for several m onths, if not years, after depositing 
the check.

"These checks were an excellent example o f there being no such thing as free 
money," Florida Attorney General and Gov.-elect Charlie Crist said. "This 
settlem ent will ensure that people are not being taken advantage of and are not 
being stuck with unwanted subscriptions or services."

Under the settlem ent, YP Corp. is to stop using activation checks to obligate 
businesses to pay for its products and services.

The company also agreed to pay more than $1 million in restitution to former 
YP.com custom ers who did not understand the consequences o f depositing the 
check.

J



YP Corp. m ust also con tac t its c u rren t activation  check custom ers to  inform  them  
of th e ir  righ t to  cancel th e ir  ag reem en t w ith  YP.com a n d  o f th e ir  po ten tia l 
eligibility for a t least a partia l re fund  o f m oney paid  to  YP.com.

W ithin  the  next tw o w eeks, th e  com pany is to  contact, by m ail, cu rren t YP.com 
custom ers who a re  being billed  th rough  th e ir te lephone bill o r bank account for a 
listing  and  becam e a cu sto m er by depositing  a p rom otional check.

Any customers with questions may call the attorney general's fraud hotline at 
(8 66 ) 96 6 -72 2 6 .



A G  R E I L L Y  R E A C H E S  S E T T L E M E N T  W I T H  Y E L L O W  P A G E S ,  I N C . ,  

R E S O L V I N G  A L L E G A T I O N S  O F  C O N S U M E R  D E C E P T I O N

Company Used Promotional Checks to Lure Consumers into Purchasing Ads 

April 25, 2006

CONTACT: SARAH NATHAN 
(617) 727-2543

BOSTON - A Nevada-based corporation with principal offices in Anaheim , California 
accused of luring Massachusetts consum ers and small business owners into 
unknowingly purchasing on-line directory listings through the use of promotional 
checks m ust put an end to the deceptive practice, Attorney General Tom Reilly 
announced today.

Under the term s of a m ulti-state agreem ent reached with Massachusetts and 27 
other states, Nevada-based Yellow Pages, Inc., California-based Electronic 
Directories Com pany, LLC, and John Wurth, president of these com panies, are 
prohibited from using promotional checks to bait consum ers and small business 
owners into buying listings in their directories. The checks, according to AG Reilly's 
settlem ent, filed today in Suffolk Superior Court, did not clearly explain that, by 
cashing them, consum ers were com m itting to pay for an annual listings in Yellow  
Pages publications. Those consum ers who cashed these checks were later hit with a 
bill averaging $179.

"Consum ers and small business owners m ust be wary of live check promotions," AG  
Reilly said. "Promotional checks are alm ost always used to lure consum ers into 
making a much bigger purchase. In this case, by cashing a check for very little 
money - $2 or $3 - consum ers were unknowingly purchasing advertising with this 
com pany."

According to AG Reilly's settlem ent, Yellow Pages used checks, described as "instant 
cash back offers," to lure consum ers and small business owners into contracting for 
annual advertising listings in an online directory and printed publication. The face of



the checks gave no indication that if cashed, it would :ommit the consum er to paying 
for an online directory listing. The inform ation on the )ack o f the check and on a 
separate d isclosure used such sm all print and vague language as to make it virtually  
illegible.

Additionally, consum ers and businesses that did not subsequently pay the invoices 
had their accounts referred by Yellow Pages, Inc., to a collection agency. Under the 
terms of the agreem ent, Continental Recovery Service, the Yellow Pages' collection  
agency, will cease all collection activ ity related to the check solicitation program.
Also, the collection com pany will certify that no adverse credit information has been 
reported, and that it will not report adverse credit information about any prior 
custom ers in connection with the check solicitation program to any credit reporting 
agency.

Consum ers and sm all business owners who believe they were victim ized by Yellow  
Pages, Inc., m ay be entitled to refunds, and should contact Paralegal Judy Connolly  
in Attorney General's Consum er Protection Division at 617-727-2200 extension 
2959.

This case was handled by Senior Counsel Jeffrey Shapiro of AG Reilly ’s Consum er 
Protection and Antitrust Division with assistance from Deanna Gonsalves, who serves 
as Vice President of O perations for the Better Business Bureau of Eastern  
Massachusetts.
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B e w a r e  o f  “ L i v e  C h e c k s ”  B e a r i n g  C o n d i t i o n s  .
From the Office of Minnesota Attorney General Lori Swanson

1

1

Many companies offer potential customers incentives unwanted program, product, or service. Consumers are 
to encourage the purchase of goods and services, further cautioned to closely monitor their accounts to 
Recently, companies have begun to use check payments catch any suspicious withdrawals or charges on their 
in connection with some marketing campaigns. Typically, banking or credit accounts. Acompany may obtain a 
a consumer receives a mailing that includes a “live check.” consumer's checking account information once the live 
The fine print on the back of the checks may contain check is deposited into an account. Once the marketing 
language indicating that by endorsing the check, the company has obtained the account information, it may 
consumer agrees to certain terms. Such terms may use the information to process electronic withdrawals 
include membership in a club, subscription to a service, from the account, 
or purchase of a product.

What to Do if You are Billed for Unwanted Services
A consumer may receive a live check and cash it,
believing that it represents payment for a service Consumers who are billed electronically for unwanted 
rendered. Some unscrupulous marketers use checks seiwces should contact their financial institution 
that resemble refunds or rebates. A consumer may cash immediately. Consumers are encouraged to dispute 
such a check, unaware that he or she is agreeing to be unwanted charges by filing a written “Affidavit of 
billed monthly for an unwanted and costly service, such Unauthorized Charges” with their financial institution, 
as Internet access or membership in a web directory. Based upon the investigation of the financial institution, it 
Businesses and organizations may be particularly may agree to reverse the chaises, clearing the consumer’s 
susceptible to cashing live checks without fully account on the unauthorized debit, 
understanding the nature of the solicitation, since they
frequently receive checks for payment. Financial institutions arc typically regulated at the national

or state level, depending upon the institution’s charter. 
Some consumers have complained that they cashed The Office of the Comptroller of the Currency (“OCC")
these checks without realizing that by doing so, they is the federal agency with the authority to regulate
were charged for products or services. In some cases, nationally-chartered banks. The Minnesota Department
such checks may bear conditions that arc disclosed in of Commerce is the state agency with the authority to
small font, or placed in locations on the check that make regulate state-chartered banks in Minnesota. Accordingly,
the information difficult to access. For instance, a live consumers who have concerns about the conduct of a
check may include an asterisk near the amount, indicating given financial institution may wish to file a complaint with
that the recipient may read the rear side of the check for the appropriate regulatory agency, Consumers may
more information. The back of the check may then contact the OCC and the Minnesota Department of
include a “disclosure" indicating that endorsing the check Commerce as follows:
obligates the consumer to a certain purchase.

Office of the Comptroller ofCurrency 
Protect Your Interests Customer Assistance Croup

1301 McKinley, Suite 3710 
The Minnesota Attorney General’s Office warns Houston, TX 77010
consumers to closeiy scrutinize any payments or checks Toll free: 1-80C -613-6743
that they receive to avoid accidentally signing up for an

Minnesota Attorney General’s Office ■ 1400 Bremer Tower >445 Minnesota Street ■ St. Paul, MN 55101 
(651) 296-3353 ■ I -800-657-3787 ■ TTY (651) 297-7206 ■ TTY I -800-366-4812 ■ www.ag.state.mn.us

http://www.ag.state.mn.us


A G  M Y E R S  F I L E S  R A C K E T E E R I N G  L A W S U I T  

A G A I N S T  I N T E R N E T  Y E L L O W  P A G E S  C O M P A N Y

May 25, 2005

Attorney General Hardy Myers today announced the filing of a civil racketeering lawsuit 
against a Nevada corporation, operating out of Anaheim, California, for allegedly tricking 
thousands of Oregon businesses into endorsing negotiable checks that the company 
claimed w re actually conti acts for Internet "yellow page" listings.

Named in .he lawsuit filed Tuesday in Pr'k County Circuit Court are Yellow Pages, 
Inc.(YPI) and its president, John M. Wurth of Anaheim. The Oregon Department of 
Justice alleges in the suit that the defendants, from November 2003 through December 
2004, mailed thousands o f negotiable checks in a misleading solicitation to Oregon small 
businesses, churches and synagogues.

"Protecting legitimate Oregon businesses and non-profit and religious organizations from 
fraudulent enterprises is an important part of the Department of Justice legal mandate," 
Myers said. "In this case, the civil racketeering laws provided us the tools to sue this 
unscrupulous enterprise."

According to the complaint, the mailing piece was designed to imply a relationship with 
the recipient’s commonly-used yellow page directory and the checks, ranging from S3.47 
to S3.49, appeared to represent a refund of little consequence to resolve a small 
outstanding debt. The rest o f the package allegedly did little to disclose the true nature of 
the mailing’s purpose. Hence, victims thought they were dealing with their regular yellow 
pages directory rather than signing up for a new S179 Internet listing.

The complaint alleges that the 2,776 Oregon victims who cashed the checks then received 
invoices for an Internet listing. The invoices contained the phone number of the second 
business in the racketeering enterprise, Continental Recovery Services, Corp. of Simi 
Valley, California, doing business as Continental Recovery and Filing Solutions and CRF 
Solutions.

Businesses calling CRF Solutions were told CRF represented Yellow Pages, Inc. If the 
invoice for the Internet listing was not paid, CRF continued collection efforts.
Nationwide, the YPI/CRF/John Wurth enterprise collected millions from victims. In 
Oregon, the enterprise invoiced victims for more than 5496,000 and netted more than 
$131,000.

The lawsuit, the sixth filed by a state against Yellow Pages, Inc., asks for civil penalties 
of $250,000 from each defendant, attorney fees and investigative costs and the forfeiture 
o f all monies and property derived from or used in the alleged illegal conduct. The suit



also requests restitution for all victims, who paid invoices connected to the deceptive 
"live" check solicitation.

In addition, the lawsuit seeks a permanent injunction prohibiting the defendants from 
engaging in or having an interest in any enterprise that utilizes "live" checks to promote a 
product or service in Oregon.

CONTACT:
Jan Margosian, (503) 947-4333 (media line only) ian.margosian@doi.state.or.us |

mailto:ian.margosian@doi.state.or.us
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IF  Y O U  B E L IE V E  T H A T

Planning to use a live check as a promotional hook? Think again.

Chase Bank and Trileqiant Corp. got into hot water with 17 states over the use c f  
this device. The firms settled last month for $14.5 million, resolving charges that 
they duped consum ers into paying for m em bership program s or buying clubs.

The live checks, worth from $2 to $10, were tied to a "free" 30-day trial offer. 
Consum ers were never told that by signing it, they had agreed to pay for a 
m em bership, the states alleged. The victim s were m ostly seniors and people with 
lim ited use of the English language.

And now the states are toughening up their guidelines on live checks.

For exam ple, som e now require specific language on the backs of checks, and 
disclosures in the solicitation.

A couple o f states are mulling bills to prohibit the checks, says Albert Shelden, the 
acting senior assistant attorney general, Departm ent of Justice for California.

Equally troubling for the states was the co-m arketing aspect o f the promotion. 
Trilegiant, a provider of loyalty and affinity programs to financial service and retail 
com panies, was given access to Chase's database, and the solicitation arrived in a 
Chase-branded envelope. This led consum ers to believe it had com e from their bank, 
credit card issuer or m ortgage lender, according to the states.

"The solicitation didn't adequately disclose that it was really a third party's product," 
Shelden says. "So there are additional requirem ents regarding disclosures that are 
going to have to be looked into."

Co-m arketing with charities can create even greater problem s, Shelden says. 
Requirem ents vary  by state, with som e requiring m arketers to register as a 
charitable solicitor.

"Likewise, w hatever you say is going to go to that charity, even if your sales are 
zero, better go to that charity or there are going to be problem s," Shelden adds.

Iowa, v.hich was also involved in the Trilegiant case, looked at specific words in the 
solicitation that it thought were misleading or created a false prem ise. It also 
exam ined what consum ers were obligated to do.

One word that stuck out was "enroll," as in enroll in a class. The consum er who fell 
for this was, in fact, agreeing to a free trial in a buying club m em bership, says 
W illiam Brauch, special assistant attorney general, consum er protection division, for 
Iowa.

The settlem ent Included more than $8 million from Trilegiant for restitution to 
consum ers.
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March 16,2007

The Honorable Kurt Olson, Chair 
House Labor and Commerce Committee 
Alaska State Capitol, Room 408 
Juneau, Alaska 99801-1182

HB 182 (Lynn)—Support

Dear Chair Olson:

On behalf of the AARP members in Alaska, we encourage you and your colleagues on 
the House Labor and Commerce Committee to support HB 182, authored' <r 
Representative Bob Lynn and co-sponsored by your Committee colleague Representative 
Carl Gatto.

HB 182 would create a new category under the Consumer Act’s deceptive practices to 
prohibit the use of “promotional checks.” All of us receive these checks in our mailboxes 
and often they are designed to look like a refund for an overpayment or a rebate.

We would like to think that, as we grow older, we also become more savvy consumers. 
Unfortunately, the evidence does not support that premise.

Older people are often the targets of fraud and deceptive marketing tactics. Half of all 
telemarketing fraud complaints arc made by victims over age 50. If you ask any of your 
older constituents, you will find they are bombarded regularly with deceptive mailings, 
come-ons, and telephone pitches. Unfortunately, the oldest o f the old are generally the 
ones most likely to be victimized. They have a tendeocy to open and read all their mail 
and to be polite to telephone solicitors

HB 182 will not protect all consumers of every age from becoming victims. What u will 
do is end one form of deceptive marketing, the use of promotional checks. This will help

1 4 0 0 2

3601 C Street Suite 14201 Anchorage, AK 995031 toll-free 866-227-74471 907-341-2270 fax| toll-free 877-434-7598 TTY 
Marie P. Smith, President! William D. Novelli, Chief Executive Officer| www.aarp.org/ak
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our citizens as well as our businesses who often have checks processed without carefully 
looking at the soiree.

Battling scams and deceptive marketing schemes is a never-ending effort HB 182 is one 
more tool that the Attorney General can use in this effort.

AARP recommends an “AYE” vote on KB 182.

Should you have any questions about our position, please feel free to contact me (586- 
3637) or Patrick Luby, AARP Advocacy Director (907-762-3314).

Thank you for your consideration.

Marie Darlin, Coordinator 
AARP Capital City Task Force 
415 Willoughby Avenue, Apt. 506 
Juneau, AK 99801 
586-3637 (voice)
463-3580 (fax)

CC: Vice-Chair Mark Neuman
Representative Carl Gatto 
Representative Gabrielle LeDoux 
Representative Jay Ramras 
Representative Bob Buch 
Representative Berta Gardner 
Representative Bob Lynn

Sincerely,



H o u s e  B i l l  1 8 2  

R e l e v a n t  S t a t u t e s

O f f e r i n g  P r o m o t io n a l  C h e c k s

S e c .  4 5 . 5 0 . 4 7 1 .  U n l a w f u l  a c t s  a n d  p r a c t i c e s .  

S e c .  4 5 . 5 0 . 5 5 1 .  C i v i l  p e n a l t i e s .

S e c .  4 5 . 5 0 . 5 6 1 .  D e f i n i t i o n s ;  s h o r t  t i t l e .



(a) U nfair m eth o d s of com petition an d  un fa ir o r deceptive a c ts  or 
prac tices in th e  co n d u ct of trad e  or com m erce a re  declared  to be 
unlaw ful.

(b) The te rm s "unfair m ethods of com petition" an d  "unfair or 
deceptive a c ts  o r practices" include, b u t  a re  no t lim ited to, th e  following 
acts:

(1) frau d u len tly  conveying or tran sfe rrin g  goods o r serv ices by 
rep resen tin g  th em  to be those  of ano ther;

(2) falsely rep resen tin g  or designating  the  geographic origin of goods 
or services;

(3) c au sin g  a  likelihood of confusion  or m isu n d e rs ta n d in g  a s  to the 
source, sp o n so rsh ip , or approval, o r a n o th e r  p e rso n ’s  affiliation, 
connection , o r a ssoc ia tion  w ith o r certification of goods or services;

(4) rep re sen tin g  th a t  goods or serv ices have sp o n so rsh ip , approval, 
charac te ris tic s , ingred ien ts, u ses, benefits, or q u an titie s  th a t  they  do not 
have or th a t  a  p e rso n  h a s  a  sponso rsh ip , approval, s ta tu s , affiliation, or 
connection  th a t  th e  pe rson  does no t have;

(5) rep re sen tin g  th a t  goods are  original or new  if they  a re  
deterio ra ted , a ltered , reconditioned, reclaim ed, used, seco n d h an d , or 
seconds;

(6) rep re sen tin g  th a t goods or services are  of a  p a rtic u la r  s ta n d ard , 
quality , o r g rade , or th a t  goods a re  of a  p a rticu la r style or m odel, if they 
a re  of ano ther;

(7) d isparag ing  the  goods, services, or b u s in e ss  of a n o th e r  by false or 
m isleading  rep re sen ia tio n  of fact;

(8) advertis ing  goods or services w ith  in ten t no t to sell th em  as  
advertised;

(9) advertis ing  goods or services w ith  in ten t not to su p p ly  reasonab le  
expectab le  pub lic  dem and , u n less  the  advertisem en t p rom inen tly  
d isc loses a  lim ita tion  of quantity ;

(10) m aking  false or m isleading s ta te m e n ts  of fact concern ing  the  
reason^  for, ex istence  of, or a m o u n ts  of price reductions;

Sec. 45.50.471. Unlawful acts a n d  practices.



(11) engaging in any  o th er conduct c rea tin g  a  likelihood of confusion 
or of m isu n d e rs ta n d in g  a n d  w hich m isleads, deceives or dam ages a  
b u yer or a  com petito r in connection  w ith th e  sa le  or advertisem ent of 
goods or services;

(12) u s in g  or em ploying deception, fraud , false p retense , false 
prom ise, m isrep resen ta tio n , or knowingly concealing, suppressing , or 
om itting  a  m ateria l fact w ith in ten t th a t o th e rs  rely upon  the 
concealm ent, su p p ress io n , or om ission in connec tion  'v ith  the sale or 
ad v ertisem en t of goods o r services w he ther or no t a  p e iso n  h as in  fact 
been  m isled, deceived or dam aged;

(13) failing to deliver to the  custom er a t  th e  tim e of an  in sta llm en t 
sa le  of goods or services, a  w ritten  order, co n trac t, o r receip t se tting  ou t 
the  nam e an d  a d d re ss  of the  seller an d  the  n am e  an d  ad d ress  of the  
organization  th a t  th e  seller rep resen ts , an d  all of the  te rm s and 
cond itions of th e  sale, including  a  descrip tion  of the goods or services, 
w hich sh a ll be s ta te d  in  readable , clear, an d  u n am b ig u o u s language;

(14) rep re sen tin g  th a t  a n  agreem ent confers or involves rights, 
rem edies, or obligations w hich it does no t confer or involve, or w hich are  
p roh ib ited  by law;

(15) know ingly m ak ing  false or m isleading  s ta te m e n ts  concerning  the 
need for p a rts , rep lacem ent, or repa ir service;

(16) m isrep resen tin g  the  au tho rity  of a sa lesm an , represen tative , or 
agent to negotiate  the  final te rm s of a co n su m er tran sac tion ;

(17) basin g  a  charge  for repa ir in whole o r in p a rt on a g u a ran ty  or 
w arran ty  ra th e r  th a n  on the  ac tual value of th e  ac tu a l repairs m ade or 
w ork to be perform ed on the  item  w ithout s ta tin g  separa te ly  the charges 
for th e  w ork an d  th e  charge  for the  g u a ran ty  or w arran ty , if any;

(18) d isconnecting , tu rn in g  back, o r rese ttin g  the  odom eter of a 
vehicle to reduce  the n u m b er of m iles indicated;

(19) u sing  a chain  referral sa les p lan  by in (ucing or a ttem pting  to 
induce a  co n su m er to en te r  into a  co n trac t by offering a  rebate, d iscoun t, 
com m ission, or o th er consideration , con tingen t upon  the happen ing  of a 
fu tu re  event, on the condition  th a t the co n su m er e ith e r sells, or gives 
inform ation or a ss is ta n c e  for the purpose  of leading to a  sale by the  seller 
of the  sam e or rela ted  goods;

(20) selling or offering to sell a  right of pa rtic ipa tion  in a  chain  
d is tr ib u to r  schem e;



(21) selling, falsely rep resen ting , o r advertis ing  m eat, fish, or pou ltiy  
w hich h a s  been  frozen ar, fresh  food;

(22) failing to com ply w ith AS 4 5 .0 2 .3 5 0  ;

(23) failing to com ply w ith AS 4 5 .4 5 .1 3 0  - 45 .45 .240;

(24) counseling , consu lting , o r a rran g in g  for fu tu re  services relating 
to the  d isposition  of a  body upon  d e a th  w hereby certa in  personal 
property , no t includ ing  cem etery  lo ts a n d  m arkers, will be fu rn ished  or 
th e  p ro fessional services of a  funera l d irec to r or em balm er will be 
fu rn ish ed , u n le s s  the  p r is o n  receiving m oney or property  deposits the  
m oney or property , a n d  m oney or p roperty  is received, w ith in  five days of 
its  receipt, in  a t ru s t  in  a  financial in s titu tio n  w hose deposits a re  in su red  
by a n  in s tru m e n ta lity  of th e  federal governm ent designating  the 
in s titu tio n  a s  the  tru s te e  a s  a  se p a ra te  t ru s t  in  the  nam e only of the 
p e rso n  on w hose  b eh a lf the  a rran g em en ts  a re  m ade w ith a  provision th a t 
th e  m oney o>* p roperty  m ay only be applied to the  p u rch ase  of designated  
m erch an d ise  or services an d  shou ld  th e  m oney or property  deposited  and  
an y  accrued  in te re s t no t be used  for the  p u rp o ses in tended  on the  d ea th  
o f th e  p e rso n  on w hose behalf the  a rran g em en ts  are  m ade, all m oney or 
p roperty  in th e  t ru s t  sha ll becom e p a rt of th a t  person 's  esta te ; upon  
d em an d  by th e  p erson  on w hose b eh a lf  th e  a rran g em en ts  are  m ade, all 
m oney or p roperty  in the  t ru s t  includ ing  accrued  in te rest, shall be paid 
to th a t  person ; th is  p a ra g rap h  does n o t p roh ib it the  charging  of a 
se p a ra te  fee for consu lta tion , counseling , or a rran g em en t services if the 
fee is d isclosed  to th e  person  m aking  the  arrangem ent- any  a rrangem en t 
u n d e r  th is  p a ra g ra p h  w hich  would c o n stitu te  a  co n trac t of in su ran ce  
u n d e r  AS 21 is su b jec t to the  provisions of AS 21;

(25) failing to com ply w ith the te rm s of AS 45 .50 .800  - 45 .50 .850  
(Alaska G asoline P roduc ts Leasing Act);

(26) failing to com ply w ith AS 45 .30  rela ting  to mobile hom e 
w arran tie s  a n d  m obile hom e parks;

(27) failing to com ply w ith AS 14.48 .060 (b)(13):

(28) dealing  in hearing  a ids an d  failing to com ply w ith AS 08.55;

(29) violating AS 45 .45 .910  (a), (b), or (c);

(30) failing to com plv w ith AS 45 .50 .473  :

(31) violating the provisions of A S  45.45.400 ;



(32) know ingly selling a  rep roduction  of a  piece of a r t  o r han d ic raft 
th a t  w as m ade by a  res id en t of th e  s ta te  u n le ss  th e  rep ro d u c tio n  is 
clearly labeled a s  a  reproduction ; in th is  p a rag rap h , "reproduction" 
m eans a  copy of an  original if th e  copy is

(A) su b s ta n tia lly  the  sam e a s  the  original; an d

(B) no t m ade by the  person  who m ade th e  original;

(33) violating AS 08 .66  (m otor vehicle dealers);

(34) violating AS 08 .66 .200  - 08 .66 .350  (m otor vehicle buyers ' 
agents);

(35) violating AS 45 .63  (solicitations by te lephonic  m eans);

(36) violating AS 45 .68  (charitable  solicitations);

(37) violating AS 45 .50 .474  (on board  prom otions);

(38) referring  a  pe rson  to a  d en tis t or a  d en ta l p rac tice  th a t  h a s  paid 
or will pay  a  fee for the  referral u n le ss  the  person  m ak ing  the  referral 
d iscloses a t  the  tim e the  referral is m ade th a t the  d e n tis t or den ta l 
practice h a s  paid  o r will pay a fee based  on th e  referral;

(39) advertis ing  th a t a person  can  receive a  referral to a  d en tis t or a 
den ta l p rac tice  w ithou t d isclosing in th e  advertising  th a t  the  d e n tis t or 
den ta l p ractice  to w hich the person  is referred h a s  paid  o r will poy a fee 
based  on the  referral if, in fact, the  d en tis t or d en ta l p rac tice  to w hich the 
person  is referred h as paid  or will pay a  fee b ased  on th e  referral;

(40) violating AS 45 .50 .477  (a) - (c);

(41) failing to com ply w ith  AS 45 .50 .475  ;

(42) violating AS 45 .35  (lease-purchase  agreem ents);

(43) violating AS 45 .25 .400  45 .25 .590  (m otor vehicle dealer 
practices);

(44) violating AS 45 .66  (sale of b u s in ess  opportun ities);

(45) violating AS 08 .18 .023  (b) or 08 .18 .152;

(46) violating AS 45 .50 .479  (lim itations on electron ic  mail);



(47) violating AS 17 .06 .010 (sale of, or offering to sell, organic food);

(48) violating a  labeling or advertis ing  provision of AS 17.20 (Alaska 
Food, D rug, and  C osm etic Act);

(49) violating AS 4 5 .4 5 .9 2 0  (free tria l period);

(50) violating AS 4 5 .4 5 .9 3 0  (opt-out m arke ting  plans);

(51) violating AS 4 5 .4 5 .7 9 2  (deceptive a c ts  o r p rac tices rela ting  to 
spyw are).

(c) The un law ful a c ts  an d  p rac tices listed  in  (b) of th is  section  are  in 
add ition  to an d  do no t lim it the  types of un law ful a c ts  an d  p rac tices 
actionab le  a t  com m on law  or u n d e r  o th er s ta te  s ta tu te s .



(a) A p erson  who violates the  te rm s of an  in junc tion  or res tra in in g  
o rd er issu ed  u n d e r  AS 45 .50 .501  shall forfeit an d  pay to the s ta te  a  civil 
p en a lty  of no t m ore th a n  $5 0 ,0 0 0  for each  violation. For the  p u rp o se s  of 
th is  section , th e  su p e rio r cou rt in a  ju d ic ia l d is tr ic t issu in g  an  in junc tion  
re ta in s  ju risd ic tio n , and , in  these  cases, th e  a tto rney  general ac ting  in 
th e  n am e of th e  s ta te  m ay petition  for recovery of the  penalties.

(b) In an  ac tio n  b ro u g h t u n d e r  AS 45 .50 .501  . if the  co u rt finds th a t  
a  p e rso n  is u sin g  or h a s  u sed  an  a c t or p rac tice  declared  unlaw ful by AS 
4 5 .5 0 .4 7 1 , the  a tto rn ey  general, u p o n  petition  to the  court, m ay recover, 
on  b e h a lf  of th e  s ta te , a  civil penalty  of n o t less th a n  $1 ,000  an d  no t 
m ore th a n  $ 2 5 ,0 0 0  for each  violation.

(c) [Repealed by Sec. 21 ch 166 SLA 1978].

vSec. 45.50.551. Civil penalties.



(a) In  AS 45 .50 .471  - 45.50.561

(1) "advertising" includes the  a ttem p t directly or indirectly  by 
publication, d issem ination , solicitation, endorsem ent, or circulation , 
display in any  m anner, including  solicitation or d issem ina tion  by mail, 
telephone or door-to-door con tac ts , o r in any  o th er way, to induce  
directly or indirectly  a  person  to e n te r or no t e n te r  in to  an  obligation or 
acquire title  o r in te re s t in  any  m erchand ise  o r to increase  the 
consum ption  of it or to m ake a  loan;

(2) "cem etery lot" m eans a  lot, plot, space, grave, n iche, m auso leum , 
crypt, vault, o r co lum barium , used  or in tended  to be u sed  for the  
in te rm en t of h u m a n  rem ains;

(3) "chain d is tr ib u to r  schem e" m ean s a  sa les  device w hereby a 
person, upon  condition  th a t  the  person  m ake an  investm en t, is g ran ted  a  
license or righ t to solicit or recru it for profit one or m ore add itional 
persons who a re  also g ran ted  a  license or righ t upon  condition  of m aking  
an  investm ent a n d  m ay fu rth e r p e rp e tu a te  the  cha in  of p e rso n s  who are 
g ran ted  a  license or right upon  the  condition of investm ent; a  lim itation 
a s  to the n u m b er of p e rso n s who m ay participa te , or the  p resence  of 
additional conditions affecting eligibility for the  license or righ t to solicit 
or recru it o r th e  receip t of profit from these  does no t change th e  identity  
of the schem e a s  a  chain  d is trib u to r schem e; a s  u sed  in th is  p a rag raph , 
"investm ent" m ean s acquisition, for a  considera tion  o th er th a n  personal 
services, of tangible or in tangible  property, an d  includes b u t is not 
lim ited to franch ises , b u s in e ss  opportun ities an d  services; "investm ent" 
does not include sa les dem onstra tion  equ ipm ent an d  m ateria ls  fu rn ished  
a t cost for u se  in  m aking  sa les  and  n o t for resale;

(4) "consum er" m eans a  person  who seeks o r acqu ires goods or 
services by lease  or pu rchase ;

(5) "dealing in hearing  aids" h a s  the  m eaning  given in AS 08 .5 5 .2 0 0  ;

(6) "docum enta iy  m aterial" m eans the  original or a  copy of a book, 
record, report, m em orandum , paper, com m unication , tabu la tion , m ap, 
chart, pho tograph , m echanical transcrip tion , or o ther tangible docum ent 
or recording, w herever situa te ;

(7) "exam ination" of docum en tary  m ateria l includes th e  inspection , 
study , or copying of the m aterial, an d  the  tak ing  of testim ony  u n d e r oa th  
or acknow ledgm ent in respec t of docum en tary  m ateria l or copy of it;

Sec. 45.50.561. Definitions; short title.



(8) "fresh" m ea n s  a  condition  of food th a t  h a s  never been  frozen;

(9) "goods or services" inc ludes goods or serv ices provided in 
connec tion  w ith  a  co n su m er cred it tran sac tio n  or w ith a  tran sac tio n  
involving an  in d eb ted n ess  secu red  by th e  borrow er's  residence;

(10) "hearing  aid" h a s  the  m ean ing  given in AS 0 8 .5 5 .2 0 0  :

(11) "knowingly" m ean s a c tu a l aw aren ess of the  falsity or deception, 
b u t  a c tu a l aw aren ess  m ay be inferred w here objective m an ifesta tions 
ind ica te  th a t  a  p e rso n  ac ted  w ith ac tu a l aw areness;

(12) "seconds" m ea n s  m an u fac tu red  item s having  flaws or consisting  
of a  s ta n d a rd  q u a n tity  or quality  less th a n  th e  m a n u fa c tu re r  s quality 
s ta n d a rd .

(b) AS 45 .50 .471  - 45 .50 .561  m ay be cited a s  th e  A laska U nfair T rade 
P ractices an d  C o n su m er Protection Act.
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M E M O R A N D U M  April 26, 2007

SUBJECT: Comments on CSHB 187(JUD) (Work Order No. 25-LS0719\K)

TO: Representative Jay Ramras
Attn: Jane Pierson

FROM: Gerald P. L u c k h a u p t '^ ^ ^
Legislative C o u n s ^ L ^ ^

Enclosed is the CS(JUD) you requested. I have two comments.

1. The amendment the committee adopted changing "hearing officer" to administrative 
law judge" reflected on p. 2, lines 26 - 27, affects the title of the bill because it affects 
AS 43.70.075(m)(2), which relates to violations of AS 43.70.075(g). (AS 43.70.075(g) 
prohibits possession of mislabeled cigarette packages.) The title will need to be amended 
to accurately reflect this change. One way to accomplish this would be to broaden the 
title by removing "where the suspension is based on the improper sale of tobacco 
products".

2. I do not know what new AS 43.70.075(x) accomplishes or does. It does not under my 
understanding of the term create a presumption. It appears to be something closer to 
prima facie evidence or something else of that ilk but how it applies to violations of 
AS 43.70.075 I know not.

GPL:lmb 
07-1 lO.lmb

Enclosure
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S p o n s o r  S t a t e m e n t

HB 187: An Act relating to holders o f business license endorsements for sales o f tobacco products

House Bill 187 was introduced to address the lack of Due Process under the Fifth Amendment of the 
Alaska and United States Constitutions that retailers face during business license enforcement 
proceedings under AS 43.70.075 “the sale o f tobacco products to underage persons”.

According to the statute as it is currently written, the State of Alaska does not nee to prove negligence by 
the retailer. It only needs to show the conviction of the employee who made the illegal sale of a tobacco 
product to an underage person. The retailer is not allowed to show evidence of its policies prohibiting 
illegal sales or any of its other good faith efforts to train and educate its employees.

House Bill 187 addresses the Due Process issue by requiring a finding of negligence of the license holder 
before the retailer can be sanctioned. The retailer would be allowed to show its policies and procedures 
as well as any other good faith efforts it has made to ensure its employees are trained not to make illegal 
sales to underage persons.

House Bill 187 then allows an Administrative Law Judge (ALJ) the discretion to determine the 
appropriate penalty bases on the circumstance of each individual case. If the ALJ determines that the 
retailer made no real effort to adequately train its employees on the sale of age restricted products, they 
can impose the lull 20 day license suspension. If the ALJ determines that the retailer did everything in its 
power to stop the employee from making an illegal sale and the employee made one anyway, the ALJ can 
impose a license suspension of anywhere between zero and twenty days.

The changes made in House Bill 187 arc necessary to provide Alaska businesses with the Due Process 
granted to them under the State and Federal constitution, while still allowing Alaska to have the strictest 
penalty matrix in the country for the sale of tobacco products to underage persons.
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SECTIONAL ANALYSIS 

HB 187
"An Act relating to holders o f  business license endorsements for sales o f  tobacco products "

SECTION I :

Provides that the department shall suspend the endorsement for the sale of tobacco only after a hearing.

SECTION 2:

Expands the evidence that
1 . 

2 .

SECTION 3 :

Allows the department to reduce license suspension period if the license holder establishes that a written 
policy against the selling of tobacco products to minors was adopted and enforced prior to the date of 
violation. Also allows the department and license holder to agree to an informal disposition of a 
suspension.

the hearing officer shall use to:
Did the license holder negligently violate AS 1 i .76.100, 11.76.102,
11.76.107? Hearing officer may consider provisions of Section 3.
Any other evidence that might tend to mitigate or aggravate the length of 
suspension.

j



25-LS0719\M. 1

\ i y

Luckhaupt
4/24/07

A M E N D M E N T

OFFERED IN THE HOUSE '

TO: CSHB 187( ), Draft Version "M"

Page 4, following line 14:

Insen a new subsection to read:

"(w) A period of suspension may not be reduced under (t) or (v) o f  this section 

to a period o f less than 10 days."



A M E N D M E N T

OFFERED IN HOUSE JUDICIA RY BY: REPRESENTATIVE GRUENBERG 

TO: CSHB 187 version M

1. P. 2 -  L. 25 delete:

“a hearing office” 

and add:

“an adm inistrative law judge”



i f
3A M E N D M E N T

OFFERED IN HOUSE JUDICIARY BY: REPRESEN TA TIV E CRU ENBERG 

TO: CSHB 187 version M

1. P. 4 -  L. 5 delete:

granted more than “tw ice”

add:

granted more than “once’



' 1
AMENDM ENT

OFFERED IN TH E HOUSE 

To: CSHB 187 Version “M ”

Page 4, line 14

Add a new subsection to read:

(to) fefc-nw n n sES-u f  fin If 5Vt>f4kk-seetkmy^conviction for a violation o f  AS 11.76.100,
11.76.106, or 11.76.107 by the agent or employee o f  the person who holds the business 
license endorsem ent is rebuttably presumed to constitute p roo f o f  the fact that the agent 
or employee negligently sold a cigarette, a cigar, or tobacco, or a product containing 
tobacco to a person under 19 years o f  age. The person who holds the business license 
endorsement m ay overcom e the presumption by establishing by clear and convincing 
evidence that the agent or employee did not negligently sell a cigarette, a cigar, or 
tobacco, or a product containing tobacco to a person under 19 years o f  age in violation o f 
AS 11.76.100, 11.76.106, or 11.76.107 as alleged in the citation issued to the agent or 
employee. The presentation o f  evidence authorized by this subsection does not constitute 
a collateral attack on the conviction described in this subsection.



OFFERED IN HOUSE JUDICIARY BY: REPRESENTATIV E GRUENBERG 

TO: CSHB 187 version M

!. P. 3 - L. 26 add:

11.76-106, and 11.76-107”

2. P. 3 - L. 31 add:

11.76-106, and 11.76-107”
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CS FOR H O U SE B IL L  NO. 187( )

IN TH E LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIFTH LEGISLATURE - FIRS! SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE JOHANSEN

A B IL L

FOR AN A C T  E N T IT L E D  

"A n Act re la tin g  to civil penalties fo r the  im p ro p er sale of tobacco p ro d u c ts  and  to 

suspension o f business license endorsem ents an d  the righ t to ob ta in  business license 

endorsem en ts  w here the suspension is based on the  im p ro p er sale of tobacco p roducts ."

BE IT  E N A C TED  BY T H E  LE G ISL A T U R E  O F T H E  STA TE O F A LA SK A :

* Section 1. AS 43.70.075(d) is amended to read:

(d) If a person who holds an endorsement issued under this section, or an 

agent or an employee of a person who holds an endorsement issued under this section 

acting within the scope of the agency or employment, has been convicted of violating 

AS 11.76.100. 11.76.106, or 11.76.107, the departm ent, a fte r  a hcariim  u n d e r (rn) of 

this section, shall suspend the endorsement for a period of

(1) 20 days and impose a civil penalty of $300 if the person has not 

been previously convicted of violating AS 11.76.100, 11.76.106, or 11.76.107 and is 

not otherwise subject to the sanctions described in (2) - (4) of this subsection;

(2) 45 days and impose a civil penalty o f $500 if, within the 24 months

-1- CSHB 187( )
N e w  T e x t  U n d e r l i n e d  [D E L A T E D  T E X T  B R A C K E T E D ]



1

i :

1:

u

i f

1C

11

18

19

20

21

22

23

24

25

26

27

28

29

30

31

before the date of the department's notice under (m) of this section, the person, or an 

agent or employee o f the person while acting within the scope o f the agency or 

em ployment of the person, was convicted once of violating AS 11.76.100, 11.76.106, 

or 11.76.107;

(3) 90 days and impose a civil penalty of $1,000 if, within the 24 

months before the date o f the departm ent's notice under (m) o f this section, the person, 

or an agent or employee o f the person while acting within the scope of the agency or 

employment of the person, was convicted twice of violating AS 11.76.100, 11.76.106, 

or 11.76.107, or a provision of this section or a regulation im plem enting mis section 

adopted under AS 43.70.090; or

(4) one year and impose a civil penalty o f $2,500 if, within the 24 

months before the date of the departm ent's notice under (m) of this section, the person, 

or an agent or employee o f the person while acting within the scope o f the agency or 

employment of the person, was convicted more than twice o f violating AS 11.76.100,

11.76.106, or 11.76.107.

* Sec. 2. AS 43.70.075(m) is amended to read:

(m) The department may initiate suspension of a business license endorsement 

or the right to obtain a business license endorsement under this section by sending the 

person subject to the suspension a notice by certified mail, return receipt requested, or 

by delivering the notice to the person. The notice must contain information that 

inform s the person of the grounds for suspension, the length o f any suspension sought, 

and the person's right to adm inistrative review. A suspension begins 30 days after 

receipt of notice described in this subsection unless the person delivers a timely 

written request for a hearing to the department in the manner provided by regulations 

of the department. If a hearing is requested under this subsection, a hearing officer of 

the office of administrative hearings (AS 44.64.010) shall determine the issues by 

using the preponderance of the evidence test and shall, to the extent thev do not 

conflict with regulations adopted under AS 44.64.060, conduct the hearing in the 

m anner provided by regulations o f the department. A hearing under this subsection is 

limited to the following questions;

(1) was the person holding the business license endorsement, or an

WORK D R A F T  WORK D R A F T  25-LS0719\M
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agent or employee o f the person while acting within the scope of the agency or 

employment of the person, convicted by plea or judicial finding o f  violating 

AS 11.76.100, 11.76.106, or 11.76.107;

(2) if the department does not allege a conviction of AS 11.76.100,

11.76.106, or 11.76.107, did the person, or an agent or em ployee o f the person while 

acting within the scope of the agency or employment o f the person, violate a provision 

of (a) or (g) o f this section;

(3) within the 24 mc->ths before the date of the department's notice 

under this subsection, was the person, or an agent or em ployee of the person while 

acting within the scope of the agency or employment of the person, convicted of 

violating AS 11.76.100, 11.76.106, or 11.76.107 or adjudicated for violating a 

provision of (a) or (g) of this section^

(4) d id  the  person holding the business license endorsem ent 

negligently violate AS 11.76.100, 11.76.106. o r  11.76.107; in m aking this 

determ ina tion , the h ea rin g  officer may consider w h e th e r the  person holding the 

business license endorsem en t had  adopted and  used  an  employee education, 

com pliance, and  d isc ip linary  p rogram  as provided in (t) o f th is section;

(5) an y  e th e r  evidence th a t m ight tend to  m itigate o r  aggravate  the 

length o f suspension an d  civil penalty .

* Sec. 3. AS 43.70.075 is amended by adding new subsections to read:

(t) Based on evidence provided at the hearing under (m)(4) or (5) of this 

section, the department may reduce the license suspension period under (d) of this 

section if the person holding the busines. license endorsement establishes that, before 

the date of the violation, the person had

(1) adopted and enforced a written policy against selling c’garettes, 

cigars, tobacco, or products containing tobacco to a person under 19 years of age in 

violation of AS 11.76.100;

(2) informed the person's agents and em ployees of the applicable laws 

and their requirements;

(3) required the employees to sign a form that the employees had been 

informed of and understood the written policy and the requirem ents of AS 11.76.100;

WORK D RA FT  WORK D RA FT  25-LS0719\M
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(4) required em ployees to verify the agr of tobacco product customers 

by means o f photographic identification; and

(5) established and enforced disciplinary sanctions for noncompliance,

(u) A reduction in the period of suspension under (tj of this section may not be

granted more than twice in a 12-month period for any one location.

(v) In lieu of a hearing under (m) of this section, the department and the 

person holding a business license endorsem ent may agree to an informal disposition of 

a suspension based on a violation o f AS 11.76.100, 11.70.106, or 11.76.107. The 

person holding the business license endorsement shall admit that a violation occurred 

and punishm ent under this section is proper. The department may suspend the license 

and im pose the appropriate civil penalty under this section; the department shall 

consider the fact that the violation is admitted and may reduce the period of 

suspension based on the admission if the person has not previously received a sanction 

under (d) o f this section.

CSHB 187( ) -4-
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FISCAL NOTE

Revision Date/Time (Note if correction):
Title TOBACCO SALES VIOLATIONS

STATE OF ALASKA
2007 LEGISLATIVE SESSION HB 187

Dept. Affected: ____
RDU Behavioral Health

Fiscal Note Number
Bill Version:
( ) Publish Date:

HB1B7-DHSS-DBH-03-23-07

Health & Social Services

Component Behavioral Health Administration
JOHANSENSponsor 

Requester 

Expenditures. Revenues
HOUSE (JUD) Component No.

(Tho isards o f Dollars)
2665

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual 38.6 38.6 38.6 38.6 38.6 38.6
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 38.8 38.6 38.6 38.6 38.6 38.6

ICAPITAL EXPENDITURES 1 1

ICHANGE IN REVEN UES (0)

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 38.6 38.6 38.6 38.6 38.6 38.6
1037 GF/Mental Health
Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 38.6 38.6 38.6 38.6 38.6 38.6

Estimate of any current year (FY2007) cost: __________
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)
The intent of this bill is to ensure due process of persons holding a tobacco endorsement on their Alaska 
Business License when their employees are cited for selling tobacco products to persons under the age 
o f 19.

Section 2 requires the Department to provide notice to the endorsement holder of the employee violation
and the holder's right to a hearing before a hearing officer of the office of adminstrative
hearings.
(continued on page 2)

Prepared by: Stacy Toner, Acting Director 
Division Behavioral health

Phone 465-2817
Date/Time 03/2312007

Approved by: Karleen Jackson. Commissioner
Agency

Date 03/23/2007
Department of Health and Social Services

|R*v>»d 9*7/2005 OMB) Page 1 o f 2



2007 LEGISLATIVE SESSION

FISCAL NOTE
FN  #

S T A T E  O F  A LA SK A

(Analysis continued)

This fiscal note represents the contractual costs associated with the expanded legal support necessary to ensure 
due process. Figures obtained from the Department of Law, approximate an increase in hearings at the rate o f
1.3 hearings per month or the equivalent o f .25 FTE. This translates to contractual obligations for the division 
in the amount o f $38.6 per year.

Page 2 o f 2
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Luckhaupt

3/27/07

CS FOR HOUSE BILL NO. 187( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIFTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE JOHANSEN

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to holders of business license endorsem ents lo r sales of tobacco 

products." 

BE IT ENACTED BY TH E LEGISLATURE OF T H E  STATE OF ALASKA:

* Section 1. AS 43.70.075(d) is amended to read:

(d) If a person who holds an endorsement issued under this section, or an 

agent or an employee of a persun who holds an endorsement issued under this section 

acting within the scope of the agency or employment, has been convicted of violating 

AS 11.76.100, 11.76.106, or 11.76.107, the department, after a hearing under (m) of 

this section, shall suspend the endorsement for a period of

(1) 20 days and impose a civil penalty of $300 if the person has not 

been previously convicted of violating AS 11.76.100, 11.76.106, or 11.76.107 and is 

not otherwise subject to the sanctions described in (2) - (4) of this subsection;

(2) 45 days and impose a civil penalty of S500 if, within the 24 months 

before the date of the department's notice under (m) of this section, the person, or an

WORK DRAFT WORK DRAFT WORK DRAFT

-1- CSHB I87( )
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WORK DRAFT WORK D R AFT 25-LS0719\C

3

4

5

6 

7 

S 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

' •9

agent or employee of the person while acting within the scope of the agency or 

employment of the person, was convicted once of violating AS 11.76.100, 11.76.106, 

or 11.76.107;

(3) 90 days and impose a civil penalty of $1,000 if, within the 24 

months before the date of the department's notice under (m) of this section, the person, 

or an agent or employee of the person while acting within the scope of the agency or 

employment of the person, was convicted twice of violating AS 11.76.100, 11.76.106, 

or 11.76.107, or a provision of this section or a regulation implementing this section 

adopted under AS 43.70.090; or

(4) one year and impose a civil penalty of $2,500 if. within the 24 

months before the date of the department's notice under (m) of this section, the person, 

or an agent or employee of the person while acting within the scope of the agency or 

employment of the person, was convicted more than twice of violating AS 11.76.100. j

11.76.106, or 11.76.107.

* Sec. 2. AS 43.70.075(m) is amended to read;

(m) The department may initiate suspension of a business license endorsement 

or the nght to obtain a business license endorsement under this section by sending the 

person subject to the suspension a notice by certified mail, return receipt requested, or 

by delivering the notice to the person. The notice must contain information that

informs the person of the grounds for suspension, the length of any suspension sought,

and the person's right to administrative review. A suspension begins 30 days after 

receipt of notice described in this subsection unless the person delivers a timely 

written request for a hearing to the department in the manner provided by regulations 

24 || of the department. If a hearing is requested under this subsection, a hearing officer of

the office of administrative hearings (AS 44.64.010) shall determine the issues by

26 || using the preponderance of the evidence test and shall, to the extent they do not

27 conflict with regulations adopted under AS 44.64.060, conduct the hearing in the

-S manner provided by regulations of the department. A hearing under this subsection is

29 limited to the following questions:

30 (1) was the person holding the business license endorsement, or an

agent or employee of the person while acting within the scope of the agency or

CSHB 187/ ) .2.
N e w  T e x t  U n d e r l i n e d  fD E L E T E D  T E X T  BRACKETED ]
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employment of the person, convicted by plea or judicial finding of violating 

AS 11.76.100, 11.76.106. or 11.76.107;

(2) if the department does not allege a conviction of AS 11.76.100,

11.76.106, or 11.76.107, did the person, or an agent or employee of the person while 

acting within the scope of the agency or employment of the person, violate a provision 

of (a) or (g) of this section;

(3) within the 24 months before the date of the department's notice 

under this subsection, was the person, or an agent or employee of the person while 

acting within the scope of the agency or employment of the person, convicted of 

violating AS 11.76.100, 11.76.106, or 11.76.107 or adjudicated for violating a 

provision of (a) or (g) of this section;

(4) did the person holding the business license endorsement 

negligently violate AS 11.76.100, 11.76.106, o r 11.76.107: in making this 

determ ination, the hearing officer mav consider w hether the person holding the 

business license endorsem ent had adopted and used an employee education, 

compliance, and disciplinary program  as provided in (t) of this section:

(5) any other evidence that might tend to mitigate or aggravat he 

length of suspension and civil penalty .

* Sec. 3. AS 43.70.075 is amended by adding new '"lbsections to read:

(t) Based on evidence provided at the hearing under (m)(4) or (5) of this

section, the department may reduce the license suspension period under (d) of this

section if the person holding the business license endorsement establishes that,

(1) prior to the date of the violation, the person had

(A) adopted and enforced a wntten policy against selling

cigarettes, cigars, tobacco, or products containing tobacco to a person under 19 

years of age in violation of AS 11.76.100;

(B) informed the person’s agents and employees of the 

applicable laws and their requirements;

(C) required the employees to sign a form that the employees 

had been informed of and undeistood the written policy and the requirements 

of AS 1J .76.100;

-3- CSHB 187( )
N e w  T e x t  U n d e r l i n e d  ID E L E T E D  T E X T  BR A C K E TE D ]
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(D) required employees to verify the age of tobacco product 

customers by means of photographic identification; and

(E) established and enforced disciplinary sanctions for 

noncompliance; or

(2) imposition of the full period of suspension or civil penalty would 

not be in the public interest.

(u) A reduction in the period of suspension under (t) of this section may not be 

granted more than twice in a 12-month period for any one location

(v) In lieu of a hearing under (m) of this section, the department and the 

person holding a business license endorsement may agree to an informal disposition of 

a suspension based on a violation of AS 11.76.100, 11.76.106, or 11.76.107. The 

person holding the business license endorsement shall admit that a violation occurred 

and punishment under this section is proper. The department may suspend the license 

and impose the appropriate civil penalty under this section; the department shall 

consider the fact that the violation is admitted and may reduce the penod of 

suspension based on the admission if the person has not previously received a sanction 

under (d) of this section.

CSFIB I87( ) *4*
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(3:34 PM )

B ILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE - FIRST SESSION

BY THE RULES C O M M ITTEE BY REQUEST OF THE GOVERNOR

Introduced:
Referred:

A BILL

FOR A J A CT ENTITLED

"An Act relating to the suspension of business license endorsem ents and the im position 

o f civil penalties for certain sales of tobacco products to persons under 19 years of age; 

and  providing for an effective date."

BE IT  ENACTED BY T H E  LEGISLATURE OF TH E STATE O F ALASKA:

* Section 1. AS 43.70.075(d) is amended to read:

(d) If a person who holds an endorserhcnt issued under this section, or an 

agent or an employee o f a person who holds an endorsement issued under this section 

acting within the scope o f the agency or employment, has been convicted o f violating 

AS 11.76.100,11.76.106, or 11.76.107, the department shall suspend the endorsement 

and  impose a civil penalty as set ou t in this subsection. Howeyer^folinwing _a 

hearing under (m l Of this section, and based on evidence adm itted  a t th a t hearing  

concerning questions specified In (m)(41 and (6) of this section, the departm ent 

mav reduce bv no t more than 10 davs a suspension under (1) of this subsection^ 

o r bv not m ore than  20 davs a suspension under (2) of this subsection, o r increase

- 1-
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1 U bv not m ore than IQ days a suspension under (1) o f thto subsection, or bv not

2 II m ore than  20 davs a suspension under (1) o f this subsection. I f  a h earing to not

3 requested , o r if  a hearing is requested and the departm ent determ ines that tue

4 evidence adm itted does not aupuort increasing o r decreasing the  suspension, the

5 departm en t shall suspend the endorsem ent for a period o f

6 (1) 20 days and impose a civil penalty o f  $300 if  the person lias not

7 been previously convicted of violating AS i 1.76.100, 11.76.106, or 11.76.107 and is

8 |  not otherwise subject to the sanctions described in (2) - (4) o f  this subsection;

9 (2) 45 days and impose a civil penalty o f $500 if, within the 24 months

10 before the date o f the department's notice under (m) o f this section, the person, or an

U  agent or employee o f the person while acting within the scope o f  the agency or

12 employment o f  the person, was convicted once o f violating AS 11.76.100, 11.76.106,

13 or 11.76.107;

14 (3) 90 days and impose a civil penalty o f  $1,000 if, within the 24

15 months before the date o f the department's notice under (m) o f  this section, the person,

16 or an agent or employee o f the person while acting within the scope o f he agency or

17 employment o f the person, was convicted twice of violating AS 11.76.100, 11.76.106.

18 or 11.76.107, or a  provision o f this section or a regulation implementing this section

19 adopted under AS 43.70.090; or

20 (4) one year and impose a civil penalty o f  $2,500 i£ within the 24

2 1 months before the date of the department's nolicr under (m) o f  this section, the person,

22 or an agent or employee of the person while acting within the scope o f  the agency or

23 employment o f the person, was convicted more than twice o f  violating AS 11.76.100,

24 11.76.106, or 11.76.107.

25 * Sec. 2. AS 43.70.075(m) is amended to read:

26 (hi) The department may initiate suspension of a business license endorsement

27 or the right to obtain a business license endorsement under this section by sending the

28 person subject to the suspension a notice by certified mail, return receipt requested, or

29 by delivering the notice to the person. The notice must contain information that

30 informs the person o f  the grounds for suspension, the length o f any suspension sought,

31 and the person's right to administrative review. A suspension begins 30 days after
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receipt o f notice described in this subsection unless the person delivers a timely 

written request for a hearing to the department in the manner provided by regulations 

o f the department. If a hearing is requested under this subsection, an adm inistrative
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law iudee [A HEARING OFFICER) o f the office o f  administrative hearings 

(AS 44.64.010) shall determine the issues by using the preponderance o f Che evidence 

test and shall, to the extent they do not conflict with regulations adopted under 

AS 44.64.060, conduct the hearing in the manner provided by regulations o f the 

department. A hearing undcr this subsection is limited to the following questions:

(1) was the person holding the business license endorsement, or an 

agent or employee o f  the person while acting within the scope o f  the agency or 

employment o f the person, convicted by plea or judicial finding o f  violating 

AS 11.76.100, 11.76.106, or 11.76.107;

(2) if  the department does not allege a conviction o f AS 11.76.100, 

U .76.106, o r 11.76.107, did the person, or an agent or employee o f the person while 

acting within the scope o f  the agency o t employment o f the person, violute a provision 

of (a) or (g) o f  this section;

(3) within the 24 months before the date o f  the department's notice 

under this subsection, was the person, or an agent or employee o f the person while 

acting within die scope of the agency or employment o f  the person, convicted o f  

violating AS 11.76.100, 11.76.106, or 11.76.107 or adjudicated for violating a 

provision o f  (a) Or (g) o f this section;

(4) did the person holding the business license endorsem ent 

establish th a t the person had adobted and enforced an education- com pliance, 

and disciplinary program  for aeents and employees o f the person as provided In 

(13 o f this section;

(S3 did the person holding the business license endorsem ent 

overcome the rebuttable presumption established in (w) of this section;

(6) within 10 years before the date of the violation that is the, 

subject of the  hearing, did the departm ent establish tha t the person holding the 

business license endorsem ent

(A) previously violate (a) or (g) of this se :tion;
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,■ (B) previously violated AS 11,76.100. 11.76,106, o r

2 11.76.107 at a location o r outlet In a location for which the person holds n

business license endorsem ent, o r  had an agent or employee previously

violate AS 11.76.100, 11.76.106. or 11.76.107: this subparagraph  does not

apply to a brio* conviction th a t served to enhance n suspension period

under (d)(2) - (4) of this section; o r

(Cl engaged a t a location owned bv the person in o ther

conduct tbat was o r  is likely to result in the sale of tobacco to persons 

under 19 years of age in violation of AS 11.76.100,11.76.106, or 11.76.107.

Sec. 3. AS 43.70.075 is amended by adding new subsections to read:

(t) Based on evidence admitted at a. hearing under (m)(4) o f this section, the 

department m ay reduce the license suspension period Under (d)(1) or (2) o f  this section 

if  tiie.person holding the business license endorsement establishes that, before the date 

o f the violation on which the hearing is being conducted, the person holding the 

business license endorsement

(1) adopted and enforced a written policy against selling cigarettes, 

cigars, tobacco, or other products containing tobacco to a person under 19 years o f age 

in violation o f AS 11.76.100, 11.76.106, or 11.76,107;

(2) informed the person's agents and employees o f the applicable laws 

and their requirements and conducted training on complying with the laws and 

requirements;

(3) required each agent and employee o f the person to sign a form 

stating that the agent and employee has been infonned o f  and understands the written 

policy and the requirements of AS 11.76.100, 11.76.106, and 11.76.107;

(4) determined that the agents and employees o f the person had 

sufficient experience and ability to comply with the written policy and requirements o f 

AS 11.76.100, 11.76 106, and 11.76.107;

(5) required the agents and employees o f the person to verify the age 

o f purchasers o f cigarettes, cigars, tobacco, or other products containing tobacco by 

means o f a valid government issued photographic identification;

(6) established and enforced disciplinary sanctions for noncompliance
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with the written policy or the requirements of AS 11,76.100, 11.76.106, and

11.76.107; and

(7) monitored the compliance o f  the agent1; and employees o f  the 

person with the written policy and the requirements o f  AS 11.76.100, 11.76.106, and

11.76.107.

(u) A reduction in tho period o f sn-pension under this section may not be 

granted more than once in h 12-month pern. >x a location or outlet in a location for 

which the person holds a  business license endorsement.

(v) Notwithstanding (d) o f  this section, in place o f  a hearing under (m) o f this 

section, the department and the peirson holding the business license endorsement may 

enter into a memorandum o f ag r intent regarding the imposition o f a suspension and 

civil penalties based on a violation o f AS 11.76.100, 11.76.106, or 11.76.107. The 

memorandum o f agreement must contain a provision that the person holding the 

business license endorsement admits or does not contest that a violation o f  

AS 11.76.100, 11.76.106, Or 11.76.107 occurred and accepts the imposition o f  

suspension and civil penalty under this section. Based on the memorandum o f  

agreement, the department may reduoe the period o f suspension. For violations 

involving AS 11.76.100, 11.76.106, or 11.76.107, the department may not reduce the 

period o f suspension by more titan 10 days under (d)(1) o f this section or by more than 

20 days under (d)(2) o f this section. The department may not agree to a reduction in 

the period o f  suspension more thau once in a 12-month period for a location or outlet 

in a location for which the person holds a business license endorsement.

(W) For purposes o f (m)(5) o f this section, a conviction for a violation of 

AS 11.76.100, 11.76.106, or 11.76.107 by the agent or employee o f  the person who 

holds the business license endorsement is i-ebuttably presumed to constitute proof o f  

the fact that the agent or employee negligently sold a cigarette, a cigar, tobacco, o r a 
product containing tobacco to a person under 19 years o f  age. The person who holds 

the business license endbrsemcnt may overcome the presumption by establishing by 

clear and convincing evidence that the agent or employee did not negligently sell a 

cigarette, a cigar, tobacco, or a product containing tobacco to a person under 19 years 

of age in violation o f AS 11.76.100, 11.76.106, or 11.76.107 as alleged in the citation
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1 I issued to the agent or employee, ihe presentation o f  evidence authorized by this

2 I subsection does not constitute a coliatcral attack on the conviction described in this

3 I subsection.

4 I * Sec. 4. This Act takes effect immediately under AS 01.10.070(c).
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DEPT. OF HEALTH AND SOCIAL SERVICES
OFFICE OF THE COMMISSIONER

SARAH PALIN GOVERNOR

P.O. BOX 110601 
JUNEAU, ALASKA 99811-0601 
PHONE: (907) 465-3030 
FAX (907) 465-3068

April 25, 2007

The Department o f  Health and Social Services has reviewed the proposed House (JUD) 
Committee Substitute for HB 187 (Version M) and regards several o f  the provisions as extremely 
problematic. The department therefore recom mends adoption o f the proposed CS drafted by the 
Department o f  Law (Drinkwater 4/2/2007).

Employer Negligence
The state should not have to show that the endorsement nolder negligently violated AS
11.76.1 >0, as required in Version M (the state does have to show that the employee negligently 
soid to a minor, but that's at the district court level). The State’s interest is in holding the 
employer accountable (i.e. vicariously liable) for the acts o f his or her employee. There is 
nothirg about the Holiday decision that requires the state, in order to take licensing action, to 
show' that fhe em ployer was independently negligent in selling tobacco to a minor.

The Department o l Law draft in paragraph (4) appropriately allows the hearing officer to 
consider the employer's efforts to institute an effective and meaningful program.

Compliance Program
In version “M ”, the requirements o f  (t) would allow endorsement holders to easily set up a shell 
o f  a compliance program; in other words, they could set up a program on paper and make little or 
no effort to take precautions in terms o f hiring employees, training them, or m onitoring them.

The Department o f  Law draft addresses these additional terms in (t)(2),(4) and (7).

Auuravators and Mitigators
While version “M ” gives lip service to the notion that "aggravating factors" could result in an 
increased suspension or penalty, there is no mechanism for the increase to occur. Only a 
reduction is possible. Also, be aware that the terms "aggravators" and "mitigators" are associated 
with criminal cases and aren't appropriate for the administrative setting.

The Department o f  Law draft makes clear in (d) that there can be increases OR decreases o f  10 
and "'O days respectively under (d)(1) and (d)(2), but after that the suspensions are mandatory. Or. 
if the endorsement holder can show that the employee did not negligently sell to a minor (by 
overcoming the presumption in (w)) there is no suspension or penalty. (This is important to keep 
in mind because it goes to the heart o f  the Holiday decision, and the judge's ruling that Holiday 
should have the opportunity to contest the central issue in the case; that is, whether the 
employees negligently sold tobacco products).

Ten Day Floor
While version “M ” includes a floor, the devil is in the details. If the 10-day floor applies only to 
situations under current paragraph (m)(4), it will mean that we'll have lots o f hearings and only 
the very least sophisticated businesses will get 20 days. If  it applies to both (m)(4) and (5), there 
is a potential due process argument: e.g. if  an em ployer can show that it was a candy bar and not



cigarettes that were sold, it wouldn't make sense to require a 10 day suspension. Also, is it 10- 
day floor on ALL the suspension periods or ju st the first one?

See the Department o f  Law draft at paragraphs (d), (m)(5) and (m)(6).

When a Business Gets a Reduction
Under version “M ”, a single location can get a reduction o f  the suspension period twice in one 
year. The Department o f  Law draft changed it to once. Paragraph (u) in both. N ote that under 
version “M” the department can agree to a reduction if  the person has not previously received a 
sanction under (d). The original bill did not contain this limitation.



P o l i c y  c h a n g e  r e g a r d i n g  T o b a c c o  E n f o r c e m e n t  w i t h i n  t h e  

D e p a r t m e n t  o f  H e a l t h  a n d  S o c ia l  S e r v ic e s

Prepared by L. Diane Casto, Manager, DBH, Prevention & Early Intervention

On October 27, 2006 the Anchorage Superior Court issued a decision in the Holiday 
Alaska v. SOA, DCCED, Division o f  Corporations, Business and Professional Licensing 
court case. The decision, that the current process for citing retailers who sell tobacco 
products to persons under 19 years o f  age does not provide for due process to the retailer, 
will impact our mandated tobacco enforcement activities.

Currently, clerks are cited under AS 11.76.100(a) ( 1) if  they sell to an underage person.
If they olead no contest ot guilty, or are convicted following a trial, the conviction is 
forwarcsd from the court system to Department o f  Commerce, Community and 
Economic Development (DCCED). DCCED then sends a notice to the clerk’s employer 
indicating that, as a result o f the conviction, their tobacco endorsement will be suspended 
and a civil penalty imposed unless the employer request a hearing. Holiday successfully 
argued on apoeal to superior court that it was denied due process because it faced 
suspension ot its tobacco endorsement based on the results o f  court proceedings about 
which they had no notice and no opportunity to participate.

To rectify this situation and provide .etailers with appropriate due process, DHSS will 
change its policy for issuing citations by citing both the employee and the corporate 
employer simultaneously. The business entity can be held responsible for the acts o f  its 
employees (i.e. the negligent sale o f  tobacco) via AS 11.16.130, which says that an 
organization is legally accountable for an offense if  the conduct, among other things, is 
the conducr o f  its agency and within the scope o f the agent’s employment and in behalf o f  
the organization.

DHSS will request, from the Commissioner o f  Public Safety, a special commission for 
the DHSS Tobacco Invcstigat jrs to cite under AS 11.16.130. It should be noted th?t 
because o f  an Alaska case, ABC 1 owing v. State, which says that a sole proprietorship is 
not an •‘organization” under AS 11.16.130; sole proprietors cannot be cited under this 
theory o f  legal accountability. They could be cited if  DHSS had a basis for arguing that 
the owner was independently guilty. Approximately 10% o f  tobacco enforcement cases 
involve a sole proprietor as the employer.

This policy change, to cite both the clerk of sale and the business, will accomplish the 
courts concern that due process is not given to the w'ismcsscs whose clerks are cited for 
selling tobacco to youth under 19. Without this change to our policy, our tobacco 
enforcement work will be greatly compromised. This proposed change to our policy is 
the most valid and has been discussed with staff o f  the Attorney General’s office. We 
anticipate this change will be completed within 30-days o f  initiation.

The .Alaska Tobacco Control Alliance is supportive o f  the change in policy. We all 
believe the current system o f  citations and suspensions o f tobacco endorsements is 
effective in keeping tobacco products out o f  the hands o f  youth and we have continually 
met our federal Synar sell rate o f  20% or below since 2003
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B est  P rac t ices  fo r  E n fo rc in g  S ta te  L a w s  P r o h ib i t in g  
th e  S a le  o f  Tobacco  to  M in o r s

Joseph R. DiFranza

oooooodoocoooooooooooooooqoooooooocooooooogooooooooooogoocooooooooooooooooooooooooooo

Objective: To determine best practices for enforcing public 
health laws prohibiting the sale of tobacco to minors.
Methods: The author compared annual merchant compliance 
surveys to identify the 10 highest and the 10 lowest performing 
states. State and federal documents describing state efforts to 
improve compliance with their laws from 1995 to 2004 were 
systematically reviewed for evidence concern.ng the 
effectiveness of 26 enforcement strategies. These were rated as 
essential, recommended as a best practice, not recommended, 
or unable to rate. Results: The following strategies appear 
essential to high performance: a law enforcement strategy with a 
state agency coordinating enforcement, state funding of lest 
purchases for enforcement, prosecution of offenders with 
penalties for violating the law, and effective merchant education.
I he following features are not recommended: warnings in lieu of 
penalties lor oflenders, reliance upon nonfunded local 
enforcement, and limitations placed on enforcement authority or 
the conduct of test purchases Conclusions: Some states have 
achieved high compliance with the law by pursuing a variety of 
strategies employing common elements. Others have hampered 
their efforts by pursuing counterproductive strategies

key WORDS: law  en fo rcem ent, tobacco , you th

In  Ju ly  1992, Congress enacted the Synar A m e n d ­
ment, m ak ing  substance abuse b lock grants from  the 
D epartm ent o f H ealth  and H u m an  Services (D H H S) 
contingent upon states enacting and enfo rc ing  a p ro h i­
b ition  on  the sale o f tobacco to m in o rs .' B eginn ing in 
1996, states were requ ired to  conduct annual sc ien tific  
surveys, em p loy ing  underage decoys to conduct test 
purchases to determ ine the rate at w h ich  merchants 
v io la te  the law. Each state was assigned an in d iv id u ­

al Public Health Management Practice. 2005,11(6). 555-565 
©  2005 llppincott Williams S Wilkins. Inc.

a lized  schedule o f annual targets fo r lo w e rin g  its v io ­
la tion  rate to 20%7 States fa ilin g  to make app rop ria te  
progress w ere som etim es penalized and had to com m it 
state funds  to  im p ro ve  com pliance.

A lth o u g h  Congress requ ired  states to enforce the ir 
law s " in  a m anner that can reasonably be expected 
to reduce the extent to w h ich  tobacco p roducts are 
ava ilab le  to in d iv id u a ls  u n d e r the age o f 18,"' D H H S  
d id  not requ ire  states to enforce the ir laws by pena liz­
ing  law breakers .3 As a result, states pursued d iffe ren t 
strategies to im p ro ve  com pliance, w ith  some p ro v in g  
m ore e ffective  than others. By 1998, the v io la tio n  rate 
fo r  the large ru ra l state o f M a ine  was 4 percent, whereas 
the v io la tio n  rate fo r  the t in y  u rban  D is tric t o f C o lum b ia  
was 47 percent.'' By 2000, 23 states had missed at least 
one annual target.

M any o f the strategies used to enforce these laws 
cannot be subjected to experim enta l m an ipu la tion . It 
w o u ld  be a v io la tio n  o f the r ig h t to equal p ro tection  
p ro v id ed  by the 14th A m e nd m e n t to ran d om ly  assign 
fines o f $100, $500, o r $1000 to consecutive defendants 
to evaluate the im pact o f pena lty severity  on subse­
quent com pliance. N o r cou ld  states be ran d om ly  as­
signed d iffe re n t constitu tions to  evaluate the im pact o f 
H om e Rule clauses. A lth o u g h  experim enta l evidence 
w o u ld  be idea l, re a l-w o rld  lim ita tio n s  d icta te  that m any 
decisions rega rd ing  p u b lic  health  p o licy  and the alloca­
tio n  o f resources m ust be m ade in  the absence o f exper­
im enta l evidence, In such situa tions, we strive  to make 
in fo rm ed  decis ions on the basis o f experience. The au­
th o r 's  purpose  was to id e n tify  the best pub lic  health 
practices in  enfo rc ing  tobacco acces- law s by d ra w in g

hie Robert Wood Johnson Foundation, Substance Abuse Policy Heseaicb Pro 
giam, tended this protect 
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upon the experiences o f states w ith  the best and the 
w ors t perform ance records.

•  Methods

Data regarding state e ffo rts to enforce yo u th  ac­
cess laws were obta ined from  m u lt ip le  sources. Each 
state files an annual b lock gran t app lica tion  w ith  the 
Substance Abuse and M enta l H ealth  Services A d ­
m in is tra tion  (S A M H S A ) 5 These app lica tions describe 
e ffo rts to im prove  com pliance. Copies o f state b lock 
g ran t applications and correspondence between the 
states and S A M H S A  describ ing  activ ities from  1995 to 
September 30, 2001, w ere obta ined th rough  a series 
o f Freedom o f In fo rm a tio n  A ct requests made by the 
au thor to the D H H S. A d d itio n a l in fo rm a tio n  was ob­
tained from  S A M H S A  pub lica tions; by contacting v o l­
u n ta ry  agencies and state, county, and local o ffic ia ls 
by phone or e-m ail; by a ttend ing  SAM H SA-sponsored 
Synar conferences; and from  o ffic ia l state Web sites .6 
These materials were supplem ented by requesting state 
b lock grant app lica tions fo r 2002-2004 from  the states, 
and add itiona l in fo rm a tio n  by phone and e-m ail. The 
a u tho r reviewed ove r 10,000 pages o f m aterials. The 
o u tline  presented in  Table 1 gu ided  data extraction, 
w h ich  produced a 12'7-page, single-spaced s u n m a ry  
docum ent, w h ich  was itse lf extracted onto  42 spread­
sheets, each o f w h ich  organized the data from  20 

selected states on a sing le  topic. C om ple te  data ex­
traction was perfo rm ed on ly  fo r the 20 selected states. 
Each spreadsheet was exam ined fo r s tr ik in g  patterns 
that d is tingu ished the best and w orst p e rfo rm ing  states 
from  one another.

Each state is required to annua lly  conduct a random  
survey to measure sta tew ide  com pliance w ith  the law .1 

Results are reported on the S A M H S A  Web site in  terms 
o f the percentage o f m erchants w ho made an illega l 
sale when approached by an underage decoy.' Several 
options were considered for using these data to rank 
states according to the ir perform ance: the num ber o f 
years it took each state to low er its v io la tio n  rate to 
20 percent; the h ighest and lowest v io la tio n  rates for 
the most recent year; o r the highest and low est average 
v io la tio n  rates. State v io la tio n  rates often fluctuated. 
Vermont had the second best in 1998, but fe ll to 37th 
place by 2001. W yom ing  had the w ors t v io la tio n  rate 
in 1999, but rose to s ix th  place the fo llo w in g  yea r If  
W yom ing were placed in  the top tie r fo r its most recent 
performance, w o u ld  the polic ies that put it in  last place 
be considered best practices? To avo id  these problem s, 
a ranking  system was chosen to emphasize consistently 
good o r poor perform ance.

The fo llo w in g  m ethod was used to id e n tify  10 h igh- 
perfo rm ing  (H I) and 10 lo w -p e rfo rm in g  (LO ) states.

uuf t O The guide used to extract data from the audit 
materials

The law
Is there a designated enforcement agency?
Is a license required to sell tcoacco?
Is licensing at the local or stale level9
Does the slate law facilitate or hinder enforcement?
Does the slate law prohibit local enforcement efforts?
What are the penalties lor illegal sales’
Can a license be suspended or revoked?
Can storeowners be cited?
Are there restrictions on vending machines’

Legislative support 
Is the legislature supportive?
Does the stale fund enforcement?
Does the stale expect local government to fund enlorcemenl? 

Administration
Is it clear which state agency is responsible for Synar compliance’
Has the legislature assigned enforcement responsibility?
What type ol agency is responsible for enforcement?
Do state agencies collaborate?
Are there regular meetings of slale officials to deal with enforcement?
Is there a clear plan based on a worirable model?
Is the slate's goal just lo pass, or to gel its violation rales as low as 
possible’

Mechanism of enforcement 
Does a slate agency coordinate enlorcemenf 
Is the stale divided into regions ol responsibility where specific agenis are 
assigned and compliance rales are monitored on an ongoing basis’ 

Have enforcement positions been established9 
Is there a statewide database of retailers?
Is there a statewide system lor tracking inspections?
How often does the state measure compliance rales?
Is enforcement targeted Ip problem areas’
What proportion of merchants is inspected each year9 
Are other aspects of the law enforced, such as signage?
Are citations issued lo Ihe clerk, Ihe storeowner, or both’
Are an violators prosecuted’
Is prosecution handled criminally, civilly, or administratively9 
Are prosecutions generally successful’
What penalties are administered’
Are offending retailers remspected?

Merchant/community education 
Whal is done to educate merchants’
Are Ihe names o' violators publicized’
Are violators targeted for reeducation’
Is there a hotline lor citizens lo report stores that sell lo minors’ Are 
complaints pursued?

Do community coalitions play a role’

The states and the D is tric t o f C o lum b ia  were ranked 1 

to  51 from  the low est to the highest v io la tio n  rate re­
ported fo r each o f the 6 years from  1997 to 20U2. (Data
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dibu z O Top- and bottom-ranked states’
Violation rates Rankings

1997 1998 1999 2000 2001 2002 1997 1998 1999 2000 2001 2002
High performing

1 Maine 13 4 6 9 7 7 C 1 1 7 3 7
2. Florida 7 L 6 8 8 7 2 4 4 5 5 6
3 South Dakota 13 18 9 8 5 8 7 15 5 4 1 6
4 New Hampshire 12 8 8 10 11 10 4 3 3 B 11 13
5. Hawaii 23 15 11 7 8 6 20 12 7 3 6 4
6. Colorado 19 28 16 6 7 5 9 36 12 1 4 1
7 Washington 6 15 12 14 11 14 1 11 9 16 12 29
8 Massachusetts 17 19 14 18 10 9 8 18 10 24 9 11
9 Louisiana 39 20 7 7 9 6 47 21 2 2 7 3

10 New Mexico 23 14 19 12 12 10 21 9 20 10 14 15
Low perlorming

42 North Carolina 45 26 25 20 20 18 48 31 34 32 38 41
43. Indiana 24 26 28 22 25 19 25 32 40 36 47 45
44 Iowa 27 36 33 29 18 11 29 49 46 50 31 21
45 District ol Columbia 34 47 25 25 16 16 43 51 35 45 23 35
46 Maryland 36 35 33 25 25 10 44 48 45 46 48 18
47 Tennessee 37 24 31 26 20 22 46 26 43 47 40 49
48. Pennsylvania 30 32 41 27 28 15 36 39 50 48 50 31
49 Montana 37 35 25 22 22 23 45 45 33 37 46 50
50 Alaska 29 24 34 36 27 30 34 24 49 51 49 51
51 Kansas 47 35 29 23 21 21 49 47 41 39 41 47

•CeH values indicate me stale's reported rate ol Illegal tobacco sales lor the federal fiscal years indicated States were ranked irom t lo 51 Irom me lowest lo the highest violation 
rale tenoned lor each year The mean ol these six rankings was used to identity the 10 highest-performing and 10 lowesl-pertorming slates as Indicated by the numbei piecedmg 
the state's name

from  1996 w ere not used because ve ry  fe w  states had 
in itia te d  enforcem ent and sev^n d id  not haveda ta .) The 
mean o f the six annual rank ings fo r each state was used 
to id e n tify  the 10 H I and 10 L O  states (Table 2). The v io ­
la tion  rates fo r H I and LO  states o ve rlapped  on 3 o f the 
6 years (Table 2) D ifferences o f a few  percentage po in ts 
in v io la tio n  rates between states m ay not be m ean ing ­
fu l, as states used d iffe ren t p ro toco ls  fo r m easuring  v io ­
la tion  rates7 and the surveys gene ra lly  had a 95 percent 
confidence in te rva l of 3 percentage p o in ts .7 Th is ra n k ­
ing m ethod  factors in  the speed w ith  w h ic h  v io la tio n  
rates w ere low ered, the leve l o f reduction  achieved in 
com parison to that achieved by o the r states d u r in g  the 
same year, and m aintenance o f perform ance. T w enty 
states w ere inc luded  to ensure that the sam ple  reflected 
state d ive rs ity .

The sm a ll sam ple size and the na tu re  o f the data 
d id  not a llo w  fo r m ean ing fu l q u a n tita tive  o r statistica l 
analysis. For example, reported m erchant educa tion  ef­
forts inc luded  various com b ina tions o f letters, m ailed 
tra in in g  m ateria ls, signs, stickers, bu ttons, posters, b ill 
boards, co m m u n ity  co a litio n  activ ities , p u b lic  service 
announcem ents on rad io  o r te levis ion , tra in in g  sem i­
nars, videos, Web-based courses, educa tiona l test p u r­

chases w ith  w a rn ings  o r prizes, and personal visits 
from  citizen  vo lunteers, health  officia ls, o r law  enforce­
m ent officers. Even i f  the cost o r vo lum e of these efforts 
cou ld  be dete rm ined , a q ua n tita tive  analysis w o u ld  be 
com paring  not apples and oranges but a cornucopia of 
assorted fru its  and vegetables. W ithou t va lid  q ua n tita ­
tive  data fo r  m ost o f the variables, m u ltiva ria te  analyses 
too were not an option .

State experiences were com pared and contrasted 
to eva luate  the im pact o f d iffe ren t strategies to im ­
prove  com pliance. The a u tho r rated strategies accord­
ing  to these crite ria : (1) essential to success, (2) not 
essential, b u t recommended as a best practice, (3) h in d e r­
ing  e ffic ien t ope ra tion  and therefore not recommended, 
and (4) unable to rate because o f insuffic ien t evidence. 
A ll  H I states sustained v io la tio n  rates below  15 per­
cent. A  stra tegy was considered essential i f  no state 
had a tta ined a v io la tio n  rate below  20 percent w ith ­
out it. Strategies recommended as best practices im prove  
p rog ram  p ro d u c tiv ity , m ak ing  e ffic ient use o f state rev­
enues and a llo w in g  states to accom plish more w ith  less. 
Several states have adopted leg is la tion  d ra fted  by the 
tobacco in d u s try  that hampers efficient enforcem ent, 
fo r exam ple, by s tr ip p in g  enforcem ent pow ers from
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local authorities, o r by p lac ing  g ra tu itou s  lim ita tio n s  on 
h ow  m pliance checks are conducted." Strategies that 
squander re so u rce  by im p e d in g  enforcem ent are not 
recommended.

M ost LO  states abandoned th e ir in it ia l approaches 
a fte r fa ilin g  to make adequate progress. For some, new  
strategies b rough t success. This tra n s itio n  came in  d i f ­
ferent years fo r d iffe ren t states; the ana lysis is based on 
the early years o f poor perform ance.

#  Results
Table 2 presents the fina l state rankings. To dete r­
m ine how  the selection o f states m ig h t have d iffe red  
i f  o ther rank ing  strategies had been em ployed , states 
were ranked according to the ir average v io la tio n  rate 
from  1997 th rough  2002. Th is  was averaged w ith  the six 
annual rankings: the same 20 states sorted in to  the H I 
and LO  groups. W hen the average v io la tio n  rate from  
1997 through 2002 was used as the sole ra n k in g  crite ­
rion , 9 o f the 10 H I states were reselected, as w e re 8 o f the 
10 LO  states. Thus, id e n tifica tio n  o f H I and LO  states 
was not s trong ly  in fluenced by the choice o f rank ing  
m ethod.

Features of the law
Five LO  states, but no H I states, had law s tha t protected 
offenders from  pun ishm ent o r o therw ise  m ade enforce­
m ent more d iff ic u lt.  M a ry lan d  exem pted ve n d ing  m a­
chines from  penalties. N o rth  C aro lina  a llo w e d  o n ly  a 
w a rn ing  for firs t offenses. Tennessee requ ired  state o ff i­
cials to obta in perm ission  from  local judges to em p loy  
m ino rs fo r test purchases. M ontana a llo w e d  o n ly  the 
health departm ent to enforce the law, exem pted store- 
ow ners from  penalties, and reduced a schedule  o f es­
ca lating fines ($100, $200, $300, and $500) to a fla t $25. 
Ind iana 's  law, w ith  no requ irem ent fo r  p ro o f o f age, 
p rov ided  that it  m ust be proved that a c le rk  "k n o w ­
in g ly "  sold tobacco to a m inor, a llo w in g  fo r a defense 
that the cle rk "reasonably be lieved" the custom er was 
18.’  W hen the leg isla ture protects o ffenders fro m  pros­
ecution or penalties, the effectiveness o f enforcem ent 
e fforts is underm ined . Such p rov is ions are not recom­
mended (Table 3).

The state law  determ ines w hether a v io la tio n  is p ros­
ecuted th rough  the court as a c rim in a l o r c iv i l  offense, 
o r a d m in is tra tive ly  w ith in  the enforcem ent agency. A ll 
three approaches w?re used by both H I and L O  states. 
A lth o u g h  c rim in a l prosecutio i. sounds tougher, it is the 
least efficient: inspectors m ust appear in  cou rt, judges 
d ism iss m any cases, and penalties can be tr iv ia lize d . 
A lth o u g h  a ll three approaches are com patib le  w ith  ex­
cellent perform ance, a dm in is tra tive  d ispo s itio n  is the

Essential
A concrete plan concerning how the stale will enforce its law 
A state agency overseeing enlorcemenl 
Ongoing enlorcemenl inspections employing test purchases 
State funding of enforcement inspections 
Prosecution ot offenders 
Penalties for violating the law 
Effective merchant education 

Recommended 
Administrative disposition of citations 
Licensing of tobacco sellers 
Maintenance of a state database ol tobacco sellers 

Not recommended 
Reliance upon unfunded local enforcement 
Warnings instead ol penalties for offenders 
Protecting offenders from prosecution and penalties 
Limitations on the conducl ol teslpurchases 
Limiting which officials can enforce the law 

Unable to rale 
The type of agency that is conducting enforcement 
The proportion of merchants to inspect each year 
The seventy of the penally 
Whether the owner, the clerk, or both are charged 
Citizen complaint lines
Test purchases conducted solety for educational purposes 
Tobacco industry-sponsored merchant education programs

table 8 O Summary ot recommendations

recommended approach as it makes the most e ffic ien t 
use o f state resources.

In some states, enforcem ent d id  not happen because 
nobody was assigned responsib ility . H ow ever, p ro v i­
sions in  the state law  assigning enforcem ent responsi­
b il ity  d id  not correlate  w ith  state perform ance. In both 
H I (N e w  M exico , South Dakota) and LO states (D is ­
tr ic t o f C o lum b ia ), the assigned agency e ither ignored 
its re sp o n s ib ility  o r em ployed  ine ffective  m ethods 
(Tennessee). W he the r o r not the law  assigns enforce­
m ent respons ib ility , the governor can. A  state agency 
q u ic k ly  assumed respo n s ib ility  fo r co o rd ina tin g  en­
forcem ent in  every H I state. In the LO  states, th is was 
true o n ly  in  Tennessee and Kansas. In Tennessee, De­
partm ent o f A g r ic u ltu re  agents a ttem pted to observe i l ­
legal sales d u r in g  food inspections but d id  not p e rfo rm  
lest purchases. As no LO  state W2s able to lo w e r v io la ­
tion  rates to 20 percent w ith o u t a state agency lead ing 
the e ffo rt, th is  appears to be essential to success.

A  license to sell tobacco is required in six H I states 
and seven LO  states. A lth o u g h  a licensing requ irem ent 
had no apparen t im pact on state perform ance, states 
w ith o u t licensing  expended more resources to estab­
lish and m a in ta in  a database o f tobacco retailers. A  
database is used to p lan  enforcem ent, track v io la tions ,
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conduct the annual Synar com pliance survey, and m ail 
educationa l and tra in in g  m ate ria ls  to merchants. W ith  
increased p ro d u c tiv ity , states m ig h t save m oney even 
i f  licenses were issued free o f charge: licensing  is 
recommended.

E very state restricted ve n d ing  machines to reduce 
yo u th  access. Such restric tions are recommended as v io ­
la tion  rates fo r unrestricted  ve n d ing  machines are con­
s is tently  h igher than fo r over-the-counte r sales.10

A  p reem ptive  state law  s trips  local governm ent 
o f au tho rity . Bans on se lf-service d isplays, bans on 
tobacco-vending machines, and enforcem ent o f tobacco 
access law s a ll began w ith  local governm en t.11 The 
tobacco in d u s try  has w o rked  hard fo r preemption.® 
Five H I and five  LO  states had p reem ptive  laws, and 
one in  each g roup  p ro h ib ite d  local enforcem ent. Thus, 
p reem ption  d id  not p reclude the successful im p le ­
m enta tion  o f enforcem ent at the state level. How ever, 
p reem ption  forecloses a co m m u n ity 's  a b ility  to e lim ­
inate o ther sources o f tobacco fo r you th , such as free 
samples o r p roducts stolen from  self-service d isplays.

Enforcement

In n ine  H I states, the leg is la ture  supported  enforcem ent 
w ith  fu n d in g  o r fa c ilita tive  laws. Every H I state used 
state fun d s  to pay people to enforce the law. Th is  in ­
vo lved  state personnel o r contracts w ith  local o ffic ia ls  
o r c iv ilians . A m ong  the LO  states, in  the early years o n ly  
A laska and Kansas spent m ore than a p ittance on en­
forcem ent; several leg islatures w ere hostile to enforce­
ment. N o t 1 o f the 50 states achieved the 20 percent 
goal w ith o u t fu n d in g  enforcem ent; state fu n d in g  fo r 
enforcem ent appears to be essential.

In  s ix  LO  states, local a u tho rities  were encouraged 
to enforce the law  but were not paid. A m ong  the H I 
states, o n ly  N e w  H am psh ire  tried  th is  brie fly. This ap­
proach was never successful: it is nut recommended; a ll 
w ho  a ttem pted it e ither ins titu te d  state-level enforce­
m ent o r la te r channeled state fun d s  to support local 
enforcem ent

A ll  H I states settled q u ic k ly  upon  an enforcem ent 
plan and ins titu te d  the leg is la tive  or a dm in is tra tive  
m od ifica tions  necessary to make it w o rk . A lth ou g h  the 
letter o f the law  required states to o n ly  reduce v io la tio n  
rates to 20 percent, a ll H I states embraced the sp ir it o f 
the la w  by a ttem pting  to extingu ish  illega l sales. A l­
though  some LO  states now  have th e ir sights on goals 
below  the m anda to ry  20 percent, in  the early years, 
the ir com m on am b ition  was to protect the ir b lock grant 
funds by h itt in g  the ir assigned annual targets. The m ost 
e ffic ien t states set up  a ll responsib ilities (m erchant edu­
cation, licensing, enforcem ent, and a dm in is tra tive  d is ­
pos ition ) w ith in  a single agency. W hen this was not 
the case, H I states coord inated activ ities across state

agencies th rough  in te rdepa rtm en ta l m eetings and 
m em oranda o f unders tand ing. D u rin g  the firs t several 
years u n d e r Synar, coord ina ted  action was uncom m on 
in  LO  states and o n ly  A laska and Kansas had a plan 
o f action. Advocates o f enforcem ent in  LO  states were 
o ften  frus tra te d  by a lack o f coopera tion  from  the leg­
is lature , executive branch, o the r state agencies, o r local 
au thorities . P lanning  appears to  be essential.

H I states re ly  on a va rie ty  o f state agencies to 
conduct, o r contract for, test purchases. In M aine, 
it is the A tto rn e y  G enera l's o ffice; in H a w a ii, South 
Dakota, Massachusetts, and N e w  M exico, the health de­
p a rtm en t; and in  F lo rida , N ew  H am pshire , C olorado, 
W ashington, and Louisiana, the a lcoho lic  beverage en­
forcem ent agency. LO  states also re lied p r im a r ily  on 
a lcoholic  beverage agencies. H ea lth  departm ents were 
in vo lve d  because th e ir b lock g ran t was at risk. Efforts 
in  A laska and the D is tric t o f C o lum b ia  fa iled  because 
health departm ents  w ere unab le  to obta in  po lice  coop­
eration. W h ile  success can be achieved w ith  d iffe ren t 
types o f state agencies overseeing enforcem ent, fa ilu re  
m ay resu lt w hen  tha t agency does not have enforce­
m ent powers.

Test purchases are perfo rm ed  by  you ths supervised 
by e ither c iv ilia n  contractors (South D akota) o r law  
enforcem ent officers. State;; had no troub le  prosecut­
ing  v io la tio n s  occu rring  u nd e r c iv ilia n  superv is ion , this 
offers a m ore  cost-effective approach than do  the u t i­
liza tion  o f sw o rn  law  enforcem ent officers. A  pa rticu ­
la r ly  w aste fu l system is to have a nonenforcem ent state 
agency contract w ith  an enforcem ent agency at over­
tim e rates (D is tr ic t o f C o lum bia).

The num b e r o f enforcem ent inspections can vary 
w ith  fu n d in g  levels. Six H I states had at least one year 
d u r in g  w h ich  they averaged one o r m ore inspection 
per m erchant. The low est inspection  rate am ong H I 
states was 20 percent. By contrast, 20 percent repre­
sented the h ighest inspection rate (on ly  Kansas) am ong 
LO  states in  the early years. A ll LO  states, bu t Kansas, 
la ter increased the ir inspection rates. H ig h e r inspec­
tion rates are genera lly  associated w ith  better pe rfo r­
mance, bu t o the r factors too are im po rtan t. Both Kansas 
and F lo rida  m a in ta ined  inspection  rates o f 20 percent 
over the period  1997-2002. The v io la tio n  rate fo r Kansas 
never d ropped be low  20 percent, w h ile  F lo rida 's  was 
consisten tly u nde r 10 percent. In 2000, Massachusetts 
had a v io la tio n  rate o f 18 percent com pared to 8 per­
cent fo r F lo rida , despite the fact that the inspection 
rate fo r Massachusetts was 200 percent, 10 tim es that 
fo r F lorida  F lo rida 's  inspections were conducted by 
state law  enforcem ent and resulted in  $500 fines fo r all 
offenders. Massachusetts' inspections were conducted 
by local hea lth  boards and resu lted  in w a rn ing s  fo r 
about ha lf o f offenders and fines o f $50 to $100 fo r the 
rest.
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Six states in  each g ro u p  found  it h e lp fu l to d iv id e  
the state in to  regions o f enforcem ent responsib ility. 
A ll  20 states m a in ta in  databases o f tobacco retailers; 
H I states m ore co m m o n ly  used these to fac ilita te  en­
forcem ent. A ll  H I states and seven LO  states now  use 
th e ir databases to track inspection  results fo r in d iv id ­
ual merchants. A l l  slates m ust measure the ir v io la ­
tion  rate a nn u a lly  fo r Synar. N in e  states (five  H I, fo u r 
LO ) track enforcem ent inspections to m o n ito r v io la tio n  
rates in  real tim e, m ak ing  it possible to respond to ad­
verse trends. Six H I states and three LO  states iden ­
t ify  and target areas o f p oo r com pliance fo r add itiona l 
enforcem ent a n d /o r  education. Seven H I states and 
e igh t LO  states have at least occasionally reinspected 
offenders.

Penalties
N o state achieved Ihe 20 percent goal w ith o u t prose­
cu ting  offenders. E igh t LO  states prosecuted offenders 
o n ly  ve ry rarely, whereas nearly 100 percent o f o ffend ­
ers were prosecuted in e igh l H I states. In itia lly , o ffend ­
ers in Massachusetts and South Dakota were as like ly  
to receive a w a rn ing  as a fine, and these states had to 
compensate by im p le m en tin g  the nation 's highest in ­
spection rates.

In N ew  M exico, fines fo r  a firs t offense ranged from  
$20 to $200, whereas in o th e r H I slates fines ranged 
from  $50 (Massachusetts, South Dakota, Louisiana) to 
$500 (F lorida). A m o ng  LO  states, Tennessee and N o rth  
C aro lina have no pena lty  fo r a firs t offense, and fines 
in  the rem a in ing  states range from  $25 to $300 plus 
court costs. State perfo rm ance  d id  not correlate w ith  
the severity o f the fine: the average fine was $271 in 
the top-ranked state (M a ine) and $272 in Ihe bottom - 
ranked state (Kansas). In A laska, s tiff penalties may 
have backfired by increasing appeals, and therefore the 
cost o f prosecution, d ra in in g  resources from  inspec­
tions. Very h igh  com pliance rates can be achieved w ith  
modest fines, but hav ing  no pena lty  fo r a firs t offense 
m ay not be com patib le  w ith  h igh  perform ance. Six H I 
states and five  LO  states p ro v id e  fo r license suspen­
sion, but th is  pena lty  was rare ly  used. A lth o u g h  the 
m ost com m on practice in  both H I and LO  states was to 
cite both the c le rk and the storeowner, some states cite 
o n ly  one o r  the other. A ll approaches were com patib le  
w ith  H I perform ance.

Five H I states target o ffenders fo r merchant educa­
tion, sometimes cou rt ordered. Tw o LO  states make 
m erchant education  ava ilab le  to offenders. Six H I and 
five  LO  states have c itizen  t ip  lines to report stores se ll­
ing tobacco to m inors. N in e  H I and nine LO  states had 
co m m u n ity  g roups in vo lve d  in  generating suppo rt fo r 
the law, conducting  m erchant education, o r he lp ing  to 
recru it you th  fo r test purchases.

Merchant education
M erchan t education  and enforcem ent are tw o  sides to 
a coin. A  state m ust educate to ensure that sellers know  
h o w  to refuse illega l sales, and enforce to ensure that 
they are m o tiva ted  to do  so. I f  there is no pena lty fo r 
b reaking  the law, d id a c tic  e ffo rts  are not enough; no 
state achieved a 20 percent v io la tio n  rate th rough  ed­
ucation a lone A ll  H I states com bined strong educa­
tion  w ith  strong enforcem ent. A lth o u g h  it is im possible 
to q ua n tify , H I states d id  m uch more to educate m er­
chants. A lth o u g h  some L O  states had strong education 
and some had adequate enforcem ent, none had both. 
In the ea rly  years, Kansas had h igh  prosecution rates, 
substantia l pena lti -s, and an inspection  rate equal to 
F lo rida 's , but it had ve ry  w eak education and its v io la ­
tion  rate fa r surpassed F lo rida 's . N o rth  C aro lina had an 
excellent education  p ro g ram  and a h igh inspection rate, 
but w ith  o n ly  a w a rn in g  fo r firs t offenses they prov ided  
lit t le  m o tiva tio n  to obey the law.

G ood education  can enhance the impac* o f enforce­
m ent; m any states n o tify  sellers that they have been 
inspected and p ub lic ize  the names o f offenders. These 
practices were more com m on am ong H I states. The ye l­
low ed new spaper c lip p in g  taped to the cash register 
l is tin g  fines paid  by local clerks m ay have more educa­
tiona l im pact than do  any glossy pam phlet.

N onenfo rcem ent test purchases can be educational 
by in fo rm in g  sellers that they are being w alched, and 
by p ro v id in g  feedback rega rd ing  the adequacy o f em­
ployee tra in ing . E duca tiona l tests could be counte rp ro ­
d u c tive  i f  o ffenders are not pun ished and w o rd  spreads 
that v io la tio ns  are not taken seriously.

The use o f tobacco ind u s try -sponso red  educational 
p rogram s, such as We Card, was s trong ly  associated 
w ith  poo r perform ance (used in six LO  states and one 
H I state, b rie fly ). It seems u n lik e ly  that the ind u s try  
program s were responsible fo r  the poor performance. 
Rather, those states that re lied  on the in d u s try  program s 
were those that were re luctan t to invest state resources 
in education  and enforcem ent, and were w ill in g  to trust 
the in d u s try  to foot the b ill and police itself.

•  Discussion

For a state to achieve excellent com pliance w ith  to ­
bacco sales laws, the fo llo w in g  features appear to be 
essential: (1) a concrete p lan  concerning how  the state 
w ill  enforce its law, (2) e ffective m erchant education,
(3) ongo ing  enforcem ent inspections em p loy ing  test 
purchases, (4) a slate agency overseeing enforcement,
(5) state fu n d in g  o f enforcem ent inspections, (6) prose­
cution  o f o ffenders, and (7) penalties fo r v io la tin g  the 
law. A lth o u g h  the h ig h ly  successful states em ployed 
a va rie ty  o f d iffe re n t approaches, these seven features
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were com m on to all. The s tu dy  results are sum m arized 
in Table 3.

A lth o u g h  a regression analysis w o u ld  be the ideal 
m ethod fo r exam in ing  the im pact o f these m u lt ip le  fac­
tors, it  was s im p ly  im poss ib le  to q u a n tify  m uch o f the 
data. For example, w ith in  a s ing le  state, one county 
cou ld  prosecute o n ly  clerks, ano ther o n ly  storeowners, 
and in  a th ird , it cou ld  be both . L ikew ise , penalties can 
vary from  case to case w ith in  a state. A  va lid  statistical 
analysis requires va lid  state data.

O n the basis o f the Massachusetts experience, the 
au th o r had p rev ious ly  recom m ended that every m er­
chant be inspected three to fo u r tim es each year.11 W ith  
h igher rates o f prosecution and s tiffe r penalties, states 
have achieved excellent results w h ile  inspecting  as few 
as 20 percent o f the ir m erchants each year. The cost- 
effectiveness o f enforcem ent has been estim ated at $44 
to $8,200 per year o f life  saved, based on the assum p­
tion  tha t each m erchant is inspected fo u r tim es per year 
(a rate that is 20 tim es h ig h e r than that used success­
fu lly  by F lo rida).'3 To the degree that illega l sales can 
be cu rta iled  w ith  fa r few er inspections, the potentia l 
cost-effectiveness o f these p rog ram s has been seriously 
underestim ated.

H a w a ii d id  very w e ll by p ro v id in g  state fu n d in g  to 
county police. How ever, w hen A laska tried  the same 
approach, the local police  refused to cooperate. A n  ap­
proach that w orks in  one state m ay net w o rk  in  another. 
Nevertheless, there are m any e ffective  approaches to 
choose from  Success m ay requ ire  experim en ting  w ith  
d iffe ren t approaches. Success was not lim ite d  to states 
o f one size, popu la tion  density, dem ograph ic  makeup, 
or governm enta l o rgan iza tion . T h is suggests that a ll 
states cou ld  achieve ve ry  h igh  rates o f com pliance 
if  they were to use th is ana lysis to strengthen the ir 
program s.

A lim ita tio n  o f th is  s tu d y  is that a second rev iew er 
d id  not v e r ify  the accuracy o f the data extraction. H o w ­
ever, there was am ple  o p p o rtu n ity  fo r se lf-correction as 
the same data was extracted from  annual reports from  
1995 to 2004. Further, the s tu d y  design m in im ize d  the 
role o f judgm ent; a lm ost a ll the data extraction  ques­
tions cou ld  be answered yes o r no; no ra ting  scales were 
used. F inally, strategies w ere ide n tifie d  as essential on ly

w hen no slate had reached the 20 percent v io la tio n  
rate goal w ith o u t it; no judgm en t was needed fo r  this 
call.
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