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180 [90] days; (2) if the person has been previously convicted once of violating an 

out-of-service order, not less than two years [ONE YEAR]; (3) if the person has been 

previously convicted more than once of violating an out-of-service order, not less than 

three years; (4) if the person ocerates a commercial motor vehicle transporting 

hazardous materials or a vehicle designed to transport 16 or more passengers, 

including the driver, in violation of an out-of-service order, not less than 180 

days; (5) ir the person has been previously convicted of operating a commercial 

motor vehicle transporting hazardous materials or a vehicle designed to 

transport 16 or more passengers, including the driver, in violation o f an out-of­

service order two or more times in separate incidents within a 10-vear period, not 

less than three years. In this subsection, "previously convicted" means having been 

convicted in this or another jurisdiction of an offense described in (a)(7) o f this section 

within 10 years preceding the date of the present offense.

* Sec. 22. AS 28.33.140(k) is amended to read: j

(k) Upon conviction hv a court of [A COURT CONVICTING] a person of 

an offense described in (a)(8) of this section, the departm ent shall disqualify that 

person from operating a commercial motor vehicle for the following periods: (1) if the 

person has not been previously convicted of violating a federal or state statute or 

regulation, or a local law or ordinance, relating to railroad-highway grade crossings, 

not less than 60 days; (2) if the person has been previously convicted once of violating 

a federal or state statute or regulation, or a local law or ordinance, relating to railroad­

highway grade crossings, not less than 120 days; (3) if the person has been previously 

convicted more than once of a violation of a federal or state statute or regulation, or a 

local law or ordinance, relating to rail road-high way grade crossings, not less than one 

year. In this subsection, "previously convicted" means having been convicted in this or 

another jurisdiction of an offense described in (a)(8) of this section within three years 

proceeding the date of the present offense. !

Sec. 23. AS 28.33.140 is amended bv adding new subsections to read: 1

(/) A person who operates a commercial motor vehicle whose driving is 

determined by the United States Department of Transportation to constitute an 

imminent hazard is subject to disqualification as specified by the department in
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regulation. The regulations adopted by the department under this subsection must be 

substantially similar to those set by the federal government.

(m) A person who violates the standards for operating a commercial motor 

vehicle set out by the department in regulation is subject to civil penalties established 

by the department in regulation. An employer who knowingly allows an employee to 

drive in violation of an out-of-service order or in violation of a railroad-highway grade 

crossing is subject to civil penalties as described in 49 U.S.C. 521(b) as established by 

the department in regulation. The department may adopt regulations under AS 44.62 

to implement this subsection. The regulations adopted under this subsection must be 

substantially similar to any applicable federal regulations.

* Sec. 24. AS 28.33.150(a) is amended to read:

(a) A person is guilty of a class A misdemeanor if the person drives a 

commercial motor vehicle in this state

(1) without being licensed or privileged in this state to drive a 

commercial motor vehicle;

(2) during a period when that person's driver’s license, privilege to 

drive, or privilege to obtain a license has been canceled, suspended, or revoked, or the 

person has been disqualified, in this or another jurisdiction;

(3) in violation of a limitation placed upon that person's license or 

privilege to dnve in this or another jurisdiction;

(4) during a period when that person has been disqualified from 

driving a commercial motor vehicle by a court or an administrative agency in this or 

another jurisdiction; or

(5) in violation of an out of service order issued under AS 28.33.130 or 

under a law in another jurisdiction having substantially similar requirements.

* Sec. 25. AS 28.33.190(11) is amended to read:

(11) "serious traffic violation" means

(A) speeding 15 miles per hour or more above the posted limit;

(B) reckless or negligent driving, in violation of AS 28.35.400 

or 28.35.410 or an ordinance with substantially similar elements;

(C) violation of a provision of this title, or a regulation adopted

CSHB 126(JUD) -12-
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under this title, relating to improper lane changes or following too closely, or 

an ordinance with substantially similar elements; [OR]

(D) violation of a law or ordinance relating to traffic control, 

which was determined by the court by a preponderance of the evidence to have 

been a factor in causing physical injury to a person^

(E) driving a commercial motor vehicle without obtaining a 

license to drive a commercial motor vehicle:

O driving a commercial motor vehicle without a license to 

drive a commercial motor vehicle in the driver's possession: however, if an 

individual provides proof to the departm ent by the date that the 

individual was required to appear in court or pay any fine for that 

violation that the individual held a valid license to drive a commercial 

motor vehicle on the date the citation was issued, the driving may not be 

considered as a serious traffic violation under this paragraph: or

(G) driving a commercial motor vehicle without the proper 

class of license to drive a commercial motor vehicle and any required 

endorsements for the specific vehicle group being operated, or for the 

passengers or type of cargo being transported.

* Sec. 26. AS 28.33.190 is amended by adding new paragraphs to read:

(12) "commerce" means

(A) any trade, traffic, or transportation within the jurisdiction 

of the United States between a place in a state and a place outside of the United 

States; and

(B) trade, traffic, and transportation in the United States that 

affects any trade, traffic, and transportation described in (A) of this paragraph;

(13) "commercial driver's license" means a license issued by a state or 

other jurisdiction, in accordance with the standards contained in 49 C.F.R. 383, to an 

individual authorizing the individual to operate a class of a commercial motor vehicle;

(14) "conviction" means an unvacated adjudication or conviction of 

guilt, or a determination that >erson has violated or failed to comply with the law in 

a court of original jurisdiction or by an authorized administrative agency, an unvacated
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1 forfeiture of bail or collateral deposited to secure the person's appearance in court, a

2 plea of guilty or nolo contendere accepted by the court, the payment of a fine or court

3 cost, or violation of a condition of release without bail, regardless of whether the

4 penalty is rebated, suspended, or probated;

5 (15) "domicile" means a state of the United States where a person has

6 the person's true, fixed, and permanent home and principal residence and to which the

7 person has the intention of returning whenever the person is absent;

8 (16) "hazardous material" means any material that has been designated

9 as hazardous under 49 U.S.C. 5103 and is required to be placarded under subpart F of

10 49 C.F.R. 172 or any quantity of a material listed as a select agent or toxin in 42

11 C.F.R. 73;

12 (17) "imminent hazard" means the existence of a condition that

13 presents a substantial likelihood that death, serious illness, severe personal injury, or a

14 substantial endangerment to health, property, or the environment may occur before the

15 reasonably foreseeable completion date of a formal proceeding by the United States

16 Department of Transportation begun to lessen the risk of that death, illness, injury or

17 endangerment.

18 * Sec. 27. AS 28.35.Q32(s) is amended to read:

19 (s) For purposes of this section, the director of the division within the

20 department responsible for administration of this section or a person designated by the

21 director may request and receive criminal justice information available under

22 AS 12.62. [IN THIS SUBSECTION, "CRIMINAL JUSTICE INFORMATION" HAS

23 THE MEANING GIVEN IN AS 12.62.900.]

24 * Sec. 28. AS 28.35.135(b) is amended to read:

25 (b) A person who has a certification, registration, title, license, or other form

26 issued under this title, or who has applied for a certification, registration, license, or

27 other form, and who changes the person's name or moves from the address shown on

28 the department's records or forms, shall notify the department [IN WRITING] of the

29 change in name or address within 30 days

30 (1) on a form or in a format specified by the department; and j

31 (2) in a manner prescribed in regulations adopted by the

WORK D RA FT  WORK D RA FT  25-LS0453\L
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departm ent.

* Sec. 29. AS 28.37.150 is amended lo read:

Sec. 28.37.150. Grounds requiring refusal to issue license. Upon application 

for a license to drive, the licensing authority in a party state shall ascertain whether the 

applicant has ever held, or is the holder of a license to drive issued by another party 

state. The licensing authority in the state where application is made may not issue a 

license to drive to the applicant if

(1) the applicant has held a license, but the license has been suspendeda 

revoked, or canceled, or the applicant has been disqualified from operating a 

commercial motor vehicle, by reason, in whole or in part, of a violation, and the 

suspension period has not terminated;

(2) the applicant has held a license, but the license has been revoked by 

reason, in whole or in part, of a violation, and the revocation has not terminated; 

except that after the expiration o f one year from the date the license was revoked, the 

person may make application for a new license if permitted by law; the licensing 

authority may refuse to issue a license to an applicant if, after investigation, the 

licensing authority determines that it will not be safe to grant to the person the 

privilege o f driving a motor vehicle on the public highways; i

(3) the applicant is the holder of a license to drive issued by another 

party state and currently in force, unless the applicant surrenders the license^

(4) the applicant has held a license, but has been disqualified from 

operating a commercial motor vehicle bv reason, in whole or in part, of a 

violation, and the disqualification has not terminated; however, a person may 

make an application for a noncommercial driver license if permitted bv other 

law.

Sec. 30. AS 28.90.990(a) is amended by adding a new paragraph to read:

(29) "criminal justice information" has the meaning given in 

AS 12.62.900, i

Sec. 31. AS 28.33.140(b) and 28.33.190(8) are repealed.

Sec. 32. The uncodified law of the State of Alaska is amended by adding a new section to

-15-
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1 TRANSITION: REGULATIONS. The Department of Administration may proceed to

2 adopt regulations necessary to implement this Act. The regulations take effect under AS 44.62

3 (Administrative Procedure Act), but not before the ective date o f the statutory changes.

4 * Sec. 33. Section 32 of this Act takes effect immediately under AS 01.10.070(c).

5 * Sec. 34. Except as provided in sec. 33 of this Act, this Act takes effect July 1, 2007.
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F a x

To: Leg. Legal

Fax #: 2029 Number o f  pages including . over:

From: Jane Pierson 

Date: February 21, 2007

Re: Judiciary CS for HB 126_________________________________

Would you please draft a Judiciary' CS for HB 126 to incorporate the following changes:

P. 1, L. 6-10 (a) For purposes o f  carrying out the provisions o f  AS 28.05, AS 28.15, AS 
28.33, and AS 28.35, an employee o f  the departm ent assigned to perform  functions under 
those chapters may access information about an adult or a minor [juvenile] charged with 
or [,] convicted o f  [, or adjudicated a delinquent for] an offense.

P. 8, L.26 following “conviction”
Insert “o f  a person who holds or is required to have a com mercial driver’s 

license”

P. 10, L. 1 following “(a)(l)-(5 )” f  p  13  ?   ̂ ’
Insert “. (9). or (10)” 1 ‘

P. 14, L. 27 Delete “in writing” 
Insert “[IN W RITING]”

mailto:ve_Jay_Ramras@legis.state.ak.us
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©
U.S. Department u Administrator
of Transportation
Federal Motor Carrier
Safety Administration JAN 3 1 ZOO?

The Honorable Sarah Palin 
Governor of Alaska 
Juneau, AK 99811

Dear Governor Palin:
♦ * * * •

This is a follow-up to the May 17,2006, letter in which the Federal Motor Carrier Safety Administration 
(FMCSA) issued a determination of substantial noncompliance to the State of Alaska. That deterramatipn 

( was based on the State’s failure to adopt the statutory authority needed to enforce all the required
,—   —Commercial Driver’s License provisions of the Motor Carrier. Safety Improvement Act of.1999. (MCSIA)-.

In addition, Alaska had not met the projected dates in its Action Plan (submitted in February 2006 to 
FMCSA) for beginning and passing the Structured Test administered by the American Association of 
Motor Vehicle Administrators (AAMVA) for transmitting and receiving via the Commercial Driver 
License Information System the new data elements required by MCSIA.

Since the May 17,2006 letter, FMCSA has been encouraged that Alaska has established the date of 
January 29,2007, to begin structured testing with AAMVA and has drafted legislation that it plans to 
introduce to the legislature that would bring the State into compliance with the MCSIA provisions for 
which it lacked statutory authority. Tracy Lcwellyn, FMCSA Division Administrator in Alaska, has 
indicated to us that Kerry Hennings and Shelly Mellott deserve praise for their efforts in resolving 
compliance issues.

Nonetheless, this letter is a reminder that Alaska is scheduled to lose up to 5 percent of its Federal-aid 
highway funds on October 1, 2007. The FMCSA will withdraw this determination only when the required 
legislation is passed and signed by you and when the State successfully completes the structured test of the 
MCSIA data elements administered by AAMVA.

The FMCSA would like to see Alaska take the necessary steps to avoid sanctions and join other States in 
creating a system to keep unsafe drivers of commercial motor vehicles off our highways by implementing 

 the provisions of MCSIA.

The FMCSA Division Administrator Tracy Lewcllyn and her staff are available to assist you. She may be 
contacted at (907) 271-4068.

Sincerely yours,

Q
JohnH. Hill

cc;
Annette Kreitzer, Commissioner, Alaska Department of Administration
Duane Bannock, Director, Alaska Division of Motor Vehicles
Leo von Scheben, Commissioner, Alaska Department of Transportation
Dominick Spataro, Division Chief FMCSA CDL Division
Tracy Lewcllyn FMCSA Division Administrator, Alaska
William R  Paden, FMCSA Field Administrator, Western Service Center
Kent Fleming, FMCSA Western Service Center
J. Richard Capka, Administrator, Federal Highway Administration

400 3«v«nth St, S.W. 
Wasfiinflton, D.C 20590

Refer to: MC-ESL



A l a s k a  T r u c k i n g  A s s o c i a t i o n ,  I n c .
3443 Minnesota Drive Anchorage, Alaska 99503 • Phone (907) 276-1149 • Fax (907) 274-1946

www. aktrucks. org

February 19, 2007

Chairman Bob Lynn 
House State Affairs Committee 
A laska State Legislature 
State Capitol, Room 104 
Juneau, AK 99801

re: HB 126
Dear Chairman Lynn,

The Alaska Trucking Association is a state wide organization representing trucking 
interests from Barrow to Ketchikan. In another three weeks, we will conduct our 49lh 
Annual M eeting celebrating over 49 years o f  representing our industry in Alaska. Our 
more than 200 members represent all o f  the diverse trucking operations in the state and 
many associate members who provide goods and services to our industry.

On behalf o f  ATA, 1 take this opportunity to express our support o f  HB 126. HB 126 is 
an important bill relating to commercial drivers licenses, DMV operations and other 
driver issues.

In reviewing the bill, we are in agreement with the intent o f  the bill to reduce the number 
and severity o f  commercial motor vehicle related fatalities and injuries. Alaska has had 
an admirable commercial vehicle safety record over the years and we support efforts to 
continue to improve safety for commercial vehicles. One o f  the elements o f  our mission 
statement is to “ ...prom ote highway and driver safety.”

Provisions o f  the bill will bring Alaska into compliance with Federal M otor Carrier 
Safety Administration regulations which will eliminate the possibility o f  federal sanctions 
against our federal-aid highway funds. These funds are currently in jeopardy due to 
A laska’s non-compliance.

Exemptions are included to expand the military exemption language to include more 
service members and to allow a non-CDL holder to operate snow removal equipment in 
case o f  emergency.



Chairman Bob Lynn 
House State Affairs Comm ittee 
February 19, 2007

In line with FMCSA regulations, this change also allows a noi. .esident to operate a 
CMV using their home state license.

Bill language clearly states that 19 year old drivers m ay be issued a CDL to operate in 
intra state commerce. This clears up some previous ambiguities.

Many o f  the changes update penalties for drivers for disqualifying offenses. This will 
assist in keeping bad or unfit drivers o ff  our highways thereby im proving the safe driving 
environment.

To reiterate, Mr. Chairman, we support HB126 and urge the com m ittee to move the bill 
with do pass recommendations.

Sincerely,

Aves D. Thompson 
Executive Director

cc: Representative Kyle Johansen
Sponsor

2



Table
Penalties for Noncompliance and 

Section of HB 126 to Federal Authority

Penalties 49 USC 31312 
49 USC 31314

Section 1 49 USC 30304(e)
49 CFR 383.73(a)(3)

Section 2 49 CFR 383.141 
49 CFR 384.205 
49 CFR 384.206

Section 3 49 CFR 383.3(c) 
49 CFR 383.3(d) 
49 CFR 383.212

Section 4 49 CFR 383.5 
49 CFR 384.201 
49 CFR 383.210

Section 5 49 CFR 383.5 
49 CFR 384.212

Section 6 49 CFR 383.93 
49 CFR 383.123 
49 CFR 384.201

Section 7 49 CFR 383.23(c)
Section 8 49 CFR 383.71 

49 CFR 384.206
Section 9 49 USC 31311 (a)( 18) 

49 Ci R 384.207 
49 CFR 384.225

Section 10 49 USC 31311 (a)( 19) 
49 CFR 384.207 
49 CFR 384.225

Section 11 49 CFR 384.225(c)
Section 12 49 USC 31311(a)(9)
Section 13 49 CFR 383.51
Section 14 49 CFR 383.51
Section 15 49 CFR 391 .11(b)(1)
Section 16 49 USC 31310(b)(1)(D) 

49 USC 31310(b)(1)(E)
Section 17 49 CFR 383.51(a)(4) 

49 CFR 383.52(e)
Section 18 49 USC 5105 

49 USC 5109 
49 CFR 383.51 (Tables)

Section 19 49 CFR 383.51 (Tables)
Section 20 Conforming amendment. It requires



surrender o f  license o f  person who is 
disqualified from driving a commercial 
motor vehicle in an adm inistrative action 
by the DMV.

Section 21 49 CFR 383.51 (Table 4)
Section 22 Conlorm ing amendment. It requires 

surrender o f  license o f  person who is 
disqualified from driving a commercial 
motor vehicle in an adm inistrative action 
by the DMV.

Section 23 49 USC 31310(f) 
49 CFR 383.52 
49 CFR 383.53

Section 24 49 CFR 383.5 
49 CFR 383.51

Section 25 49 USC 31301(12)
Section 26 49 CFR 383.5
Section 27 Conforming amendment
Section 28 DMV Forms
Section 29 49 CFR 383.5 

49 CFR 383.51
Section 30 Conforming amendment
Section 31 Repealed sec tion .
Section 32 Authority to DMV for regulations
Section 33 Effective Date for section 32
Section 34 Effective Date for rest o f  sections



PUBLIC LAW 106-159—DEC. 9, 1999

MOTOR CARRIER SAFETY IM PRO V EM EN T ACT
OF 1999



113 STAT. 1748 PUBLIC LAW 106-159—DEC. 9, 1999

Dec. 9, 1999 
[H R. 3419)

Motor C arrier 
Safety
Jm povement Act 
of 1999.
49 USC 101 note.

Public Law 106-159 
106th Congress

An Act
To am en d  tit le  49, U n ited  S ta te s  C ode, to  e s ta b lis h  th e  F ed e ra l M otor C a rr ie r  

S a fe ty  A d m in is tra tio n , a n d  fo r o th e r  purposes.

Be it enacted by the Senate and  House o f  Representatives o f  
the United States o f America in Congress assembled,
S E C T IO N  1. S H O R T  T IT L E ; T A B L E  O F  C O N T E N T S .

(a) S h o r t  T i t l e .— T h i s  Act may be cited as the “Motoi Carrier 
Safety Improvement Act of 1999".

(b) T a b l e  o f  C o n t e n t s .—

Sec. 1. S h o r t  t itle ; tab le  o f  co n ten ts .
Sec. 2. S e c re ta ry  defined.
Sec. 3. F in d in g s .
Sec. 4. P u rp o ses .

T IT L E  I— FE D E R A L  M O TO R C A R R IE R  SA FET Y  A D M IN ISTR A TIO N

Sec. 101. E s ta b lish m e n t o f  F e d e ra l M otor C a rr ie r  S a fe ty  A d m in is tra tio n .
Sec. 102. R ev en u e  a lien ed  b u d g e t a u th o r ity .
Sec 103. A d d itio n a l fu n d in g  for m o to r c a r r ie r  sa fe ty  g r a n t  p rogram .
Sec. 104. M oto r c a r r ie r  sa fe ty  s tra te g y .
Sec. 105. C o m m ercia l m o to r veh icle  sa fe ty  ad v iso ry  co m m ittee .
Sec. 106. S av in g  provisions.
Sec. 107. E ffective da te .

T IT L E  II— C O M M ER C IA L M O TO R V E H IC L E  A N D  D RIV ER SA F E T Y

Sec. 201. D isq u a lifica tio n s.
Sec 202. R e q u ire m e n ts  for S ta te  p a rtic ip a tio n .
Sec. 203. S ta te  noncom pliance.
Sec. 204 C hecks before issu a n c e  o f d r iv e r ’s licen ses 
Sec. 205. R e g is tra tio n  en fo rcem en t.
Sec. 206. D e lin q u e n t p a y m e n t o f  p en a ltie s .
Sec. 207. S ta te  coopera tion  in re g is tra tio n  en fo rc em en t.
Sec. 208. Im m in e n t h azard .
Sec. 209. H ouseho ld  goods am e n d m e n ts .
Sec. 210. N ew  m o to r c a r r ie r  e n t r a n t  re q u ire m e n ts .
Sec. 211. C e rtif ic a tio n  o f sa fe ty  a u d ito rs .
Sec. 212. C om m ercia l van  ru lem ak in g .
Sec 213. 2 4 -h o u r s ta ff in g  o f  te lep h o n e  ho tline .
Sec. 214. C D L  school bus e n d o rse m e n t.
Sec. 215. M edical certifica te .
Sec. 216. Im p le m e n ta tio n  o f In sp e c to r  G en era )  reco m m en d a tio n s .
Sec. 217. P eriod ic  refiling  o f  m o to r c a r r ie r  id e n tific a tio n  rep o rts .
Sec. 218. B o rd e r s ta ff in g  s ta n d a rd s .
Sec. 219. F o re ign  m o to r c a r r ie r  p e n a ltie s  an d  d isq u a lif ica tio n s .
Sec. 220. T raffic  law  in itia tiv e .
Sec. 221. S ta te - to -S ta tc  no tifica tio n  o f v io la tio n s  du ta .
Sec. 222. M in im u m  an d  m ax im u m  a sse s sm e n ts .
Sec. 223. M otor c a m e i  sa fe ty  p ro g ress rep o rt.
Sec. 224. S tu d y  o f  com m ercia l m o to r vehicle c ra sh  ca u sa tio n .
Sec. 225. D a ta  collection  an d  an a ly s is .
Sec. 226. D ru g  te s t re su lts  s tu d y .
Sec. 227. A pproval o f  a g reem en ts .
Sec. 228. D O T a u th o r ity .
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SE C . 2. S E C R E T A R Y  D E F IN E D .
In this Act, the term "Secretary” means the Secretary of 

Transportation.
S E C . 3. F IN D IN G S .

Congress makes the following findings:
(1) The current rate, number, and severity of crashes 

involving motor carriers in the United States are unacceptable.
(2) The number of Federal and State commercial motor 

vehicle and operator inspections is insufficient and civil pen­
alties for violators must be utilized to deter future violations.

(3) The Department of Transportation is failing to meet 
statutorily mandated dead'ines for completing rulemaking pro­
ceedings on motor carrier safety and, in some significant safety 
rulemaking proceedings, including driver hours-of-service regu­
lations, extensive periods have elapsed without progress toward 
resolution or implementation.

(4) Too few motor carriers undergo compliance reviews 
and the Department’s data bases and information systems 
require substantial improvement to enhance the Department’s 
ability to target inspection and enforcement resources toward 
the most serious safety problems and to improve States’ ability 
to keep dangerous drivers off the roads.

(5) \dditional safety inspectors and inspection facilities 
are needed in international border areas to ensure that commer­
cial motor vehicles, drivers, and carriers comply with United 
States safety standards.

(6) The Department should rigorously avoid conflicts of 
interest in federally funded research.

(7) Meaningful measures to improve safety must be imple­
mented expeditiously to prevent increases in motor carrier 
crashes, injuries, and fatalities.

(8) Proper use of F deral resources is essential to the 
Department’s ability to improve its research, rulemaking, over­
sight, and enforcement activities related to commercial motor 
vehicles, operators, and carriers.

S E C . 4 . P U R P O S E S .
The purposes of this Act are—

(1) to improve the administration of the Federal motor 
carrier safety program and to establish a Federal Motor Carrier 
Safety Administration in the Department of Transportation; 
and

(2) to reduce the number and severity of large-truck 
involved crashes through more commercial motor vehicle and 
operator inspections and motor carrier compliance reviews, 
stronger enforcement measures against violators, expedited 
completion of rulemaking proceedings, scientifically sound 
research, and effective commercial driver’s license testing, 
recordkeeping and sanctions.

49 USC 101 note.

49 USC 113 note.

49 USC 113 note.
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T IT L E  I— F E D E R A L  M O TO R  C A R R IE R  
S A F E T Y  A D M IN ISTR A TIO N

SE C . 101. E S T A B L IS H M E N T  O F  F E D E R A L  M O T O R  C A R R IE R  SA FETY  
A D M IN IS T R A T IO N .

(a) In G E N E R A L .—Chapter 1 of title 49, United States Code, 
is amended by adding at the end the following:
“8 113. F e d e r a l M o to r C a r r ie r  S a fe ty  A d m in isf 't ion

" ( a )  In G e n e r a l .—The Federal Motor Carrier Safety Adminis­
tration shall be an administration of the Department of Transpor­
tation.

“ ( b )  S a f e t y  a s  H i g h e s t  P r i o r i t y .— In carrying out its duties, 
the Administration shall consider the assignment and maintenance 
of safety as the highest priority, recognizing the clear int-nt, 
encouragement, and dedication of Congress to the furtherance of 
the highest degree of safety in motor carrier transportation.

“ ( c )  A d m i n i s t r a t o r .—The head of the Administration shall be 
the Administrator who shall be appointed by the President, by 
and with the advice and consent of the Senate, and shall be an 
individual with professional experience in motor carrier safety. The 
Administrator shall report directly to the Secretary of Transpor­
tation.

“(d) D e p u t y  A d m i n i s t r a t o r .—The Administration shall have 
a Deputy Administrator appointed by the Secretary, with the 
approval of the President. Tne Deputy Administrator shall carry 
out duties and powers prescribed by the Administrator.

"(e) C h i e f  S a f e t y 1 O f f i c e r .— The Administration shall have 
an Assistant Federal Motor Carrier Safety Administrator appointed 
in the competitive service by the Secretary, with the approval 
of the President. The Assistant Administrator shall be the Chief 
Safety Officer of the Administration. The Assistant Admiristrator 
shall carry out the duties and powers prescribed by the Adminis­
trator.

"(f) P o w e r s  a n d  D u t i e s .—The Administrator shall carry out— 
“(1) duties and powers related to motor carriers or motor 

carrier safety vested in the Secretary by chapters 5, 51, 55, 
57, 59, 133 through 149, 311, 313, 315, and 317 and by section 
18 of the Noise Control Act of 1972 (42 U.S.C. 4917; 86 Stat 
1249-1250); except as otherwise delegated by the Secretary 
to any agency of the Department of Transportation other than 
the Federal Highway Administration, as of October 8, 1999; 
and

"(2) additional duties and powers prescribed by the Sec­
retary.
"(g) L i m i t a t i o n  o n  T r a n s f e r  o f  P o w e r s  a n d  D u t i e s .— A duty 

or power specified in subsection (f)(1) may only be transferred 
to another part of the Department when specifically provided by 
law.

" ( h )  E f f e c t  o f  C e r t a i n  D e c i s i o n s .— A  d e c i s i o n  o f  t h e  A d m i n i s ­
t r a t o r  i n v o l v i n g  a  d u t y  o r  p o w e r  s p e c i f i e d  i n  s u b s e c t i o n  (f)(1) a n d  
i n v o l v i n g  n o t i c e  a n d  h e a r i n g  r e q u i r e d  b y  l a w  i s  a d m i n i s t r a t i v e l y  
final.

“(i) C o n s u l t a t i o n .—The Administrator shall consult with the 
Federal Highway Administrator and with the National Highway



Traffic Safety Administrator on matters related to highway and 
motor carrier safety.’’.

( b )  A d m i n i s t r a t i v e  E x p e n s e s .— S e c t i o n  1 0 4 ( a ) ( 1 )  o f  t i t l e  2 3 ,
United States Code, is amended—

(1) in paragraph (1) bv redesignating subparagraphs (A) 
and (B) as clauses (i) and (ii), respectively, and by moving 
the text of such clauses 2 ems to the right;

(2) in paragraph (1) by striking “exceed I V 2 percent of 
all sums so made available, as the Secretary determines nec­
essary—” and inserting “exceed—

"(A) lVfe percent of all sums so made available, as 
the Secretary determines necessary—”;
(3) by striking the period at the end of paragraph (l)(AXii)

(as redesignated by paragraphs (1) and (2) of this subsection) 
and inserting “; and” and the following:

“(B) one-third of 1 percent of all sums so made avail­
able, as the Secretary determines necessary, to administer 
the provisions of law to be financed from appropriations 
for motor carrier safety programs and motor carrier safety 
research.’’; and
(4) by adding at the end the following:
“ ( 4 )  L i m i t a t i o n  o n  t r a n s f e r a b i l i t y —  Unless expressly 

authorized by law, the Secretary may not transfer any sums 
deducted under paragraph (1) to a Federal agency or entity 
other than the Federal Highway Administration and the Fed­
eral Motor Carrier Safety Administration.’’.
( c )  C o n f o r m i n g  A m e n d m e n t s .—

(1) C h a p t e r  a n a l y s i s .—The analysis for chapter 1 of title 
49, United States Code, is amended by adding at the end 
the following:

"113. F ed e ra l M otor C a rr ie r  S a fe ty  A d m in is tra tio n .’’.

(2) F e d e r a l  h i g h w a y  a d m i n i s t r a t i o n .— Section 104 of 
title 49, United States Code, is amended—

(A) in subsection (c)—
(i) by striking the semicolon at the end of para­

graph (1) and inserting “; and”;
(ii) by striking paragraph (2); a..d
(iii) by redesignating paragraph (3) as para­

graph (2);
(B) by striking subsection (d); and
(C) by redesignating subsection (e) as subsection (d).

(d) P o s i t i o n s  i n  E x e c u t i v e  S e r v i c e .—
(1) A d m i n i s t r a t o r .— Section 5314 of title 5, United States 

Code, is amended by inserting after
“Administrator of the National Highway Traffic Safety 

Administration.” 
the following:

“Administrator of the Federal Motor Carrier Safety 
Administration.".

(2) D e p u t y  a n d  a s s i s t a n t  a d m i n i s t r a t o r s .—Section 5316 
of title 5, United States Code, is amended by inserting after

"Deputy Administrator of the National Highway Traffic 
Safety Administration.” 
the following:

“Deputy Administrator of the Federal Motor Carrier Safety 
Administration.

"Assistant Federal Motor Carrier Safety Administrator.”.
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(e) P e r s o n n e l  L e v e l s .—The number of personnel positions 
at the Office of Motor Carrier Safety (and, beginning on January 
1, 2000, the Federal Motor Carrier Safety Administration) at its 
headquarters location in fiscal year 2000 shall not be increased 
above the level transferred from the Federal Highway Administra­
tion to the Office of Motor Carrier Safety. The Secretary shall
§rovide detailed justifications to the Committee on Commerce, 

cience, and Transportation of the Senate and the Committee on 
Transportation and Infrastructure of the House of Representatives 
for the personnel requested for fiscal years 2001, 2002, and 2003 
for the Federal Motor Carrier Safety Administration when the 
President submits his budget, including a justification for increasing 
personnel at headquarters above the levels so transferred.

( f ) A u t h o r i t y  t o  P r o m u l g a t e  S a f e t y  S t a n d a r d s  f o r  R e t r o - 
FPTING.—The authority under title 49, United States Code, to 
promulgate safety standards for commercial motor vehicles and 
equipment subsequent to initial manufacture is vested in the Sec­
retary and may be delegated.

( g )  C o n f l i c t s  o f  I n t e r e s t .—
( 1 )  C o m p l i a n c e  w i t h  r e g u l a t i o n .— In awarding any con­

tract for research, the Secretary shall comply with section 
1252.209-70 of title 48, Code of Federal Regulations, as in 
effect on th date of the enactment of this section. The Secretary 
shall require that the text of such section be included in any 
request for proposal and contract for research made by the 
Secretary.

( 2 )  S t u d y .—
(A) I n  G E N E R A L .— 'The Secretary shall conduct a study 

to determine whether or not compliance with the section 
referred to in paragraph (1) is sufficient to avoid conflicts 
of interest in contracts for research awarded by the Sec­
retary and to evaluate whether or not compliance with 
such section unreasonably delays or burdens tne awarding 
of such contracts.

(B) C O N S U L T A T IO N .—In conducting the study under 
this paragraph, the Secretary shall consult, as appropriate, 
with the Inspector General of the Department of Transpor­
tation, the Comptroller General, the heads of other Federal 
agencies, research organizations, industry representatives, 
employee organizations, safety organizations, and jther 
entities.

(C) R e p o r t .—Not later than 18 months after the date 
of the enactment of this Act, the Secretary shall transmit 
to the Committee on Commerce, Science, and Transpor­
tation of the Senate and the Committee on Transportation 
and Infrastructure of the House of Representatives a report 
on the results of the study conducted under this paragraph.

SE C . 102. R E V E N U E  A L IG N E D  B U D G E T  A U T H O R IT Y .
(a) In G e n e r a l .—Chapter 1 of title 23, United States Code, 

is amended—
( 1 )  b y  r e d e s i g n a t i n g  t h e  f i r s t  s e c t i o n  1 1 0 ,  r e l a t i n g  t o  u n i ­

f o r m  t r a n s f e r a b i l i t y  o f  F e d e r a l - a i d  h i g h w a y  f u n d s ,  a s  s e c t i o n  
1 2 6  a n d  m o v i n g  a n d  i n s e r t i n g  s u c h  s e c t i o n  a f t e r  s e c t i o n  1 2 5  
o f  s u c h  c h a p t e r ;  a n d

(2) in the remaining section 110, relating to revenue aligned 
budget authority—



(A) in subsection (aX2) by inserting “and the motor
earner safety grant program” after "relief)”; and

(B) in subsection (bXIXA'—
(i) by inserting “a r i  the motor carrier safet> grant 

program” after “program)”;
(ii) by striking “title and” and inserting “title,”;

and
(iii) by inserting ", and subchapter I of chapter 

311 of title 49” after “21st Century”.
( b )  C o n f o r m i n g  A m e n d m e n t .—The analysis for such chapter 

is amended—
(1) by striking

“ 110. U n ifo rm  transferab ility  o f Federa l-a id  h ighway funds.";
(2) by inserting after the item relating to section 125 the 

following:
“ 126. Un ifo rm  transferab ility  o f F ederal-a id  h ighway fu n d s "; 

and
(3) in the item relating to section 163 by striking “Sec.".

SEC . 103. A D D IT IO N A L  FU N D IN G  FO R  M O T O R  C A R R IE R  S A FE T Y  G R A N T  
P R O G R A M .

(a) I n  G e n e r a l .—There are authorized to be appropriated out 
of the Highway Trust Fund (other than the Mass Transit Account) 
for the Secretary of Transportation to carry out section 31102 
of title 49, United States Code, $75,000,000 for each of fiscal years 
2001 through 2003.

( b )  I n c r e a s e d  A u t h o r i z a t i o n s  f o r  M o t o r  C a r r i e r  S a f e t y  
G r a n t s  —

(1) In g e n e r a l .—Section 4003 of the Transportation Equity 49 U S C 31I04  
Act for the 21st Century (112 Stat. 395-398) is amended by note- 
adding at the end the following:
“( i )  I n c r e a s e d  A u t h o r i z a t i o n s  f o r  M o t o r  C a r r i e r  S a f e t y '

G r a n t s .—The amount made available to incur obligations to carry 
out section 31102 of title 49, United States Code, by section 31104(a) 
of such title for each of fiscal years 2001 through 2003 shall be 
increased by $65,000,000.”.

( 2 )  C o r r e s p o n d i n g  r e d u c t i o n  t o  o b l i g a t i o n  c e i l i n g .—
Section 1102 of such Act (23 U.S.C. 104 note; 112 Stat. 1115- 
1118) is amended by adding at the end the following:
“ ( j )  R e d u c t i o n  i n  O b l i g a t i o n  C e i l i n g .— The limitation on 

obligations imposed by subsection (a) for each of fiscal years 2001 
through 2003 shall be reduced by $65,000,000.".

(c) M a i n t e n a n c e  o f  E f f o r t .—The Secretary may not make, 49 USC 31102 
from funds made available by or under this section (including note
any amendment made by this section), a grant to a State unless 
the State first enters into a binding agreement with the Secretary 
that provides that the total expenditures of amounts of the State 
and its political subdivisions (not including amounts of the United 
States) for the de> opment or implementation of programs for 
improving motor carrier safety and enforcement of regulations, 
standards, and orders of the United States on commercial motor 
vehicle safety, hazardous materials transportation safety, and 
compatible State regulations, standards, and orders will be main­
tained at a level at least equal to the average level of such expendi­
tures for fiscal years 1997, 1998, and 1999.
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(d) E m e r g e n c y  CDL G r a n t s .— Section 31107 of title 49, United 
States Code, is amended by adding at the end the following:

"(c) E m e r g e n c y  CDL G r a n t s .—From amounts made available 
by f ’bsection (a) for a fiscal year, the Secretary of Transportation 
may make a grant of up to $1,000,000 to a State whose commercial 
driver’s license program may fail to meet the compliance require­
ments of section 31311(a).”.

(e) S t a t e  C o m p l i a n c e  W i t h  CDL R e q u i r e m e n t s  —
( 1 )  W i t h h o l d i n g  o f  a l l o c a t i o n  f o r  n o n c o m p l i a n c e ,—  

If a State is not in substantial compliance with each require­
ment of section 31311 of title 49, United States Code, the 
Secretary shall withhold all amounts that would be allocated, 
but for this paragraph, to the State from funds made available 
by or under this section (including any amendment made by 
this section).

(2) P e r i o d  o f  a v a i l a b i l i t y  o f  w i t h h e l d  f u n d s .— Any 
funds withheld under paragraph (1) from any State shall 
remain available until June 30 of the fiscal year for which 
the funds are authorized to be appropriated.

(3) A l l o c a t i o n  o f  w i t h h e l d  f u n d s  a f t e r  c o m p l i a n c e  —  
If, before the last day of the period for which funds are withheld 
under paragraph (1) from allocation are to remain available 
for allocation to a State under paragraph (2), the Secretary 
determines that the State is in substantial compliance with 
each requirement of section 31311 of title 49, United States 
Code, the Secretary shall allocate to the State the withheld 
funds.

( 4 )  P e r i o d  o f  a v a i l a b i l i t y  o f  s u b s e q u e n t l y  a l l o c a t e d  
F U N D S .—Any funds allocated pursuant to paragraph (3) shall 
remain available for expenditure until the last day of the first 
fiscal year following the fiscal year in which the funds are 
so allocated. Sums not expended at the end of such period 
are released to the Secretary for reallocation.

(5) E f f e c t  o f  n o n c o m p l i a n c e .— If, on June 30 of the 
fiscal year in which funds are withheld from allocation under 
paragraph (1), the State is not substantially complying with 
each requirement of section 31311 of title 49, United States 
Code, the funds are released to the Secretary for reallocation.

S E C . 104. M O T O R  C A R R IE R  S A FE T Y  ST R A T E G Y .
(a) S a f e t y  G o a l s .—In conjunction with existing federally 

required strategic planning efforts, the Secretary shall develop a 
long-ierm strategy for improving commercial motor vehicle, oper­
ator, and carrier safety. The strategy shall include an annual plan 
and schedule for achieving, at a minimum, the following goals-

(1) Reducing the number and rates of crashes, injuries, 
and fatalities involving commercial motor vehicles.

(2) Improving the consistency and effectiveness of commer­
cial motor vehicle, operator, and carrier enforcement and 
compliance programs.

(3) Identifying and targeting enforcement efforts at high- 
risk commercial motor vehicles, operators, and carriers.

(4) Improving research efforts to enhance and promote 
commercial motor vehicle, operator, and carrier safety and 
performance.
(b) C o n t e n t s  o f  S t r a t e g y  —



( 1 )  M e a s u r a b l e  g o a l s .— T h e  s t r a t e g y  a n d  a n n u a l  p l a n s  
u n d e r  s u b s e c t i o n  ( a )  s h a l l  i n c l u d e ,  a t  a  m i n i m u m ,  s p e c i f i c  
n u m e r i c  o r  m e a s u r a b l e  g o a l s  d e s i g n e d  t o  a c h i e v e  t h e  s t r a t e g i c  
g o a l s  o f  s u b s e c t i o n  ( a ) ,  T h e  p u r p o s e s  o f  t h e  n u m e r i c  o r  m e a s u r ­
a b l e  g o a l s  a r e  a s  f o l lo w s :

(A) Tu increase the number of inspections and compli­
ance reviews to ensure that all high-risk commercial motor 
vehicles, operators, and carriers are examined.

(B) To eliminate, with meaningful safety measures, 
the backlog of rulemakings.

(C) To improve the quality and effectiveness of data 
bases by ensuring that all States and inspectors accurately 
and promptly report complete safety information.

(D) To eliminate, with meaningful civil and criminal 
penalties for violations, the backlog of enforcement cases.

(E) To provide for a sufficient number of Federal and 
State safety inspectors, and provide adequate facilities and 
equipment, at international border areas.
( 2 )  R E S O U R C E  n e e d s .— I n  a d d i t i o n ,  t h e  s t r a t e g y  a n d  a n n u a l  

p l a n s  s h a l l  i n c l u d e  e s t i m a t e s  o f  t h e  f u n d s  a n d  s t a f f  r e s o u r c e s  
n e e d e d  t o  a c c o m p l i s h  e a c h  a c t i v i t y .  S u c h  e s t i m a t e s  s h a l l  a l s o  
i n c l u d e  t h e  s t a f f  s k i l l s  a n d  t r a i n i n g  n e e d e d  f o r  t i m e l y  a n d  
e f f e c t i v e  a c c o m p l i s h m e n t  o f  e a c h  g o a l .

( 3 )  S A V IN G S  c l a u s e .— In developing and assessing progress 
toward meeting the measurable goals set forth in this sub­
section, the Secretary and the Federal Motor Carrier Safety 
Administrator shall not take any action that would impinge 
on the due process rights of motor carriers and drivers.
(c) S u b m i s s i o n  W i t h  t h e  P r e s i d e n t 's  B u d g e t .— Beginning 

with fiscal year 2001 and each fiscal year thereafter, the Secretary 
shall submit to Congress the strategy and annual plan at the 
same time as the President’s budget submission.

( d )  A n n u a l  P e r f o r m a n c e .—
( 1 )  A n n u a l  p e r f o r m a n c e  a g r e e m e n t .— F o r  e a c h  o f  f i s c a l  

y e a r s  2 0 0 1  t h r o u g h  2 0 0 3 ,  t h e  f o l l o w i n g  o f f i c i a l s  s h a l l  e n t e r  
i n t o  a n n u a l  p e r f o r m a n c e  a g r e e m e n t s :

(A) The Secretary and the Federal Motor Carrier Safety 
Administrator.

(B) The Administrator and the Deputy Federal Motor 
Carrier Safety Administrator.

(C) The Administrator and the Chief Safety Officer 
of the Federal Motor Carrier Safety Administration.

(D) The Administrator and the regulatory ombudsman 
of the Administration designated by the Administrator 
under subsection (f).
( 2 )  G o a l s .— E a c h  a n n u a l  p e r f o r m a n c e  a g r e e m e n t  e n t e r e d  

i n t o  u n d e r  p a r a g r a p h  ( 1 )  s h a l l  i n c l u d e  t h e  a p p r o p r i a t e  n u m e r i c  
o r  m e a s u r a b l e  g o a l s  o f  s u b s e c t i o n  (b ) .

( 3 )  P r o g r e s s  a s s e s s m e n t .—Consistent with the current 
performance appraisal system of the Department of Transpor­
tation, the Secretary shall assess the progress of each official 
(other than the Secretary) referred to in paragraph (1) toward 
achieving the goals in his or her performance agreement. The 
Secretary shall convey the assessment to such official, including 
identification of any deficiencies that should be remediated 
before the next progress assessment.
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( 4 )  A d m i n i s t r a t i o n .— I n  d e c i d i n g  w h e t h e r  o r  n o t  t o  a w a r d  
a  b o n u s  o r  o t h e r  a c h i e v e m e n t  a w a r d  t o  a n  o f f i c i a l  o f  t h e  
A d m i n i s t r a t i o n  w h o  i s  a  p a r t y  t o  a  p e r f o r m a n c e  a g r e e m e n t  
r e q u i r e d  b y  t h i s  s u b s e c t i o n ,  t h e  S e c r e t a r y  s h a l l  g i v e  s u b s t a n t i a l  
w e i g h t  t o  w h e t h e r  t h e  o f f i c i a l  h a s  m a d e  s a t i s f a c t o r y  p r o g r e s s  
t o w a r d  m e e t i n g  t h e  g o a l s  o f  l i b  o r  h e r  p e r f o r m a n c e  a g r e e m e n t .
( e )  A c h i e v e m e n t  o f  G o a l s .—

( 1 )  P r o g r e s s  a s s e s s m e n t .— No less frequently than semi­
annually, the Secretary and the Administrator shall assess 
the progress of the Administration toward achieving the stra­
tegic goals of subsection (a). The Secretary and the Adminis­
trator shall convey their assessment to the employees of the 
Administration and shall identify anv deficiencies that should 
be remediated before the next progress assessment.

(2) R e p o r t  t o  C O N G R E S S .—The Secretary shall report 
annually to Congress the contents of each performance agree­
ment entered into under subsection (d) and the official’s 
performance relative to the goals of the performance agreement. 
In addition, the Secretary shall report to Congress on the 
performance of the Administration relative to the goals of the 
motor carrier safety strategy and annual plan under subsection
(a).
(f) E x p e d i t i n g  R e g u l a t o r y  P r o c e e d i n g s — The Administrator 

shall designate a regulatory ombudsman to expedite rulemaking 
proceedings. The Secretary and the Administrator shall each dele­
gate to the ombudsman such authority as may be necessary for 
the ombudsman to expedite rulemaking proceedings of the Adminis­
tration to comply with statutory and internal departmental dead­
lines, including authority to—

(1) make decisions to resolve disagreements between offi­
cials in the Administration who are participating in a rule- 
making process; and

(2 J  e n s u r e  t h a t  s u f f i c i e n t  s t a f f  a r e  a s s i g n e d  t o  r u l e m  i k i n g  
p r o j e c t s  t o  m e e t  a l l  d e a d l i n e s .

SE C . 105. C O M M E R C IA L  M O T O R  V E H IC L E  SA FE T Y  A D V ISO R Y  C O M ­
M IT T E E .

( a )  E s t a b l i s h m e n t .— T h e  S e c r e t a r y  m a y  e s t a b l i s h  a  c o m m e r ­
c i a l  m o t o r  v e h i c l e  s a f e t y  a d v i s o r y  c o m m i t t e e  t o  p r o v i d e  a d v i c e  a n d  
r e c o m m e n d a t i o n s  o n  a  r a n g e  o f  m o t o r  c a r r i e r  s a f e t y  i s s u e s .

(b) C o m p o s i t i o n .—The members of the advisory committee 
shall be appointed by the Secretary and shall include representa­
tives of the motor carrier industry, drivers, safety advocates, manu­
facturers, safety enforcement officials, law enforcement agencies 
of border States, and other individuals affected by rulemakings 
under consideration by the Department of Transportation. Rep­
resentatives of a single interest group may not constitute a majority 
of the members of the advisor}' committee.

(c) F u n c t i o n .—The advisory committee shall provide advice 
to the Secretary on commercial motor vehicle safety regulations 
and other matters relating to activities and functions of the Federal 
Motor Carrier Safety Administration.

( d )  T E R M IN A T IO N  D a t e .— T h e  advisory committee s h a l l  remain 
in effect until September 30, 2003.
SE C . 106. SA V IN G S  P R O V IS IO N .

(a) T r a n s f e r  o f  A s s e t s  a n d  P e r s o n n e l .— Except a s  otherwise 
provided in this Act and the amendments made by this Act, those
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personnel, property, and records employed, used, held, available, 
or to be made available in connection with a function transferied 
to the Federal Motor Carrier Safety Administration by this Act 
shall be transferred to the Administration for use in connection 
with the functions transferred, and unexpended balances of appro­
priations, allocations, and other funds of the Office of Motor Carrier 
Safety (including any predecessor entity) shall also be transferred 
to the Administration.

(b) L e g a l  D o c u m e n t s .—All orders, determinations, rules, regu­
lations, permits, grants, loans, contracts, settlements, agreements, 
certificates, licenses, and privileges—

(1) that have been issued, made, granted, or allowed to 
become effective by the Office, any officer or employee of the 
Office, or any other Government official, or by a court of com­
petent jurisdiction, in the performance of any function that 
is transferred by this Act or the amendments made by this 
Act; and

(2) that are in effect on the effective date of such transfer 
(or become effective after such date pursuant to their terms 
as ir. effect on such effective date),

shall continue in effect according to their terms until modified, 
terminated, superseded, set aside, or revoked in accordance with 
law by the Administration, any other authorized official, a court 
of competent jurisdiction, or operation of law.

( c )  P r o c e e d i n g s .—
(1) In G E N E R A L — The provisions of this Act shall not affect 

any proceedings or any application for any license pending 
before the Office at the time this Act takes effect, inso'ir 
as those functions are transferred by this Act; but such pro­
ceedings and applications, to the extent that they relate to 
functions so transferred, shall be continued. Orders shall be 
issued in such proceedings, appeals shall be taken therefrom, 
and payments shall be made pursuant to such orders, as if 
this Act had not been enacted; and orders issued in any such 
proceedings shall continue in effect until modified, terminated, 
superseded, or revoked by a duly authorized official, by a court 
of competent jurisdiction, or by operation of law.

( 2 )  S t a t u t o r y  c o n s t r u c t i o n .— Nothing in this subsection 
shall be deemed to prohibit the discontinuance or modification 
of any proceeding described in paragraph (1) under the same 
terms and conditions and to the same extent that such pro­
ceeding could have been discontinued or modified if this Act 
had not been enacted.

( 3 )  O r d e r l y  t r a n s f e r .— The Secretary is authorized t o  
provide for the orderly transfer of pending proceedings from 
the Office,
(d) S u i t s  —

(1) In g e n e r a l .—This Act shall not affect suits commenced 
before the date of the enactment of this Act, except as provided 
in paragraphs (2) and (3). In all such suits, proceeding shall 
be nad, appeals taken, and judgments rendered in the same 
manner and with the same effect as if this Act had not been 
enacted.

(2) S u i t s  b y  o r  a g a i n s t  o m c s .— Any suit by or against 
the Office begun before January 1, 2000, shall be continued, 
insofar as it involves a function retained and transferred under 
this Act, with the Administration (to the extent the suit involves
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functions transferred to the Administration under this Act) 
substituted for the Office.

( 3 )  R e m a n d e d  c a s e s .— I f  t h e  c o u r t  i n  a  s u i t  d e s c r i b e d  
i n  p a r a g r a p h  ( 1 )  r e m a n d s  a  c a s e  t o  t h e  A d m i n i s t r a t i o n ,  s u b s e ­
q u e n t  p r o c e e d i n g s  r e l a t e d  t o  s u c h  c a s e  s h a l l  p r o c e e d  i n  a c c o r d ­
a n c e  w i t h  a p p l i c a b l e  l a w  a n d  r e g u l a t i o n s  a s  i n  e f f e c t  a t  t h e  
t i m e  o f  s u c h  s u b s e q u e n t  p r o c e e d i n g s .
(e) C o n t i n u a n c e  o f  A c t i o n s  A g a i n s t  O f f i c e r s .— N o  suit, 

action, or other proceeding commenced by or against any officer 
in his official capacity as an officer of the Office shall abate by 
reason of the enactment of this Act. No cause of action by or 
against the Office, or by or against any officer thereof in his official 
capacity, shall abate by reason of the enactment of this Act.

(f) E x e r c i s e  o f  A u t h o r i t i e s .— Except as otherwise provided 
by law, an officer or employee of the Administration may, for 
purposes of performing a function transferred by this Act or the 
amendments made by this Act, exercise all authorities under any 
other provision of law that were available with respect to the 
performance of that function to the official responsible for the 
performance of the function immediately before tne effective date 
of the transfer of the function under this Act or the amendments 
made by this Act.

(g) R E F E R E N C E S .—Any reference to the Office in any Federal 
law, Executive order, rule, regulation, or delegation of authority, 
or any document of or pertaining to the Office or an officer or 
employee of the Office is deemed to refer to the Administration 
or a member or employee of the Administration, as appropriate.
SE C . 107. E F F E C T IV E  D A TE .

(a) I n  G e n e r a l .— This Act shall take effect on the date of 
the enactment of this Act; except that the amendments made by 
section 101 shall take effect on January 1, 2000.

(b) B u d g e t  S u b m i s s i o n s .—The President’s budget submission 
for fiscal year 2001 and each fiscal year thereafter shail reflect 
the establishment of the Federal Motor Carrier Safety Administra­
tion in accordance with this Act.

T IT L E  II— C O M M E R C IA L M O TO R 
V E H IC LE  AN D D R IV E R  SA F E T Y

SE C . 201 . D IS Q U A L IF IC A T IO N S .
(a) D r i v i n g  W h i l e  D i s q u a l i f i e d  a n d  C a u s i n g  a  F a t a l i t y .—

(1) F i r s t  V IO L A T IO N — Section 31310(b)(1) o f  title 49, United 
States Code, is amended—

(A) by striking “or" at the end of subparagraph (B);
(B) by striking the period at the end of subparagraph

(C) and inserting a semicolon; and
(C) by adding at the end the following:

“(D) committing a first violation of driving a commercial 
motor vehicle when the individual's commercial driver’s license 
is revoked, suspended, or canceled based on the individual’s 
operation of a commercial motor vehicle or when the individual 
is disqualified from operating a commercial motor vehicle based 
on the individual’s operation of a commercial motor vehicle; 
or



“(E) convicted of causing a fatality through negligent or 
criminal operation of a commercial motor vehicle.’’.

(2) S e c o n d  a n d  m u l t i p l e  v i o l a t i o n s .— Section 31310(cXl) 
of such title is amended—

(A) by striking “or” at the end of subparagraph (C);
(B) by redesignating subparagraph (D) as subpara­

graph (F);
(C) by inserting after subparagraph (C) the following:

"(D) committing more than one violation of driving a
commercial motor vehicle when the individual’s commercial 
driver’s license is revoked, suspended, or canceled based on 
the individual's operation of a commercial motor vehicle or 
when the individual is disqualified from operating a commercial 
motor vehicle based on the individual’s operation of a commer­
cial motor vehicle;

“(E) convicted of more than one offense of causing a fatality 
through negligent or criminal operation of a commercial motor 
vehicle; or”; and

(D) in subparagraph (F) (as redesignated by subpara­
graph (B) of this paragraph) by striking “clauses (AHC) 
of this paragraph” and inserting "subparagraphs (A) 
through (E)".
(3) C o n f o r m i n g  / i e n d m e n t .— Section 31301(12X0 of 

such title is amended by inserting other than a violation 
to which section 31310(b)(1)(E) or 31310(c)(1)(E) applies” after 
“a fatality".
( b )  E m e r g e n c y  D i s q u a l i f i c a t i o n ; N o n c o m m e r c i a l  M o t o r  

V e h i c l e  C o n v i c t i o n s .—Section 31310 of such title is amended—
(1) by redesignating subsections (f), (g), and (h) as sub­

sections (n), (i), and (j), respectively;
(2) by inserting after subsection (e) the following:

" ( f )  E m e r g e n c y  D i s q u a l i f i c a t i o n .—
“(1) L i m i t e d  d u r a t i o n .—The Secretary shall disqualify an 

individual from operating a commercial motor vehicle for not 
to exceed 30 days if the Secretary determines that allowing 
the individual to contmue to opera.e a commercial motor vehicle 
would create an imminent hazard (as such term is defined 
in section 5102).

" ( 2 )  A f t e r  n o t i c e  A N D  h e a r i n g ,— The Secretary shall dis­
qualify an individual from operating a commercial motor vehicle 
for mor> than 3 0  days if the Secretary determines, after notice 
and an opportunity for a hearing, that allowing the individual 
to continue to operate a commercial motor vehicle would create 
an imminent hazard (as such term is defined in section 5 1 0 2 ) .
“(g) N o n c o m m e r c i a l  M o t o r  V e h i c l e  C o n v i c t i o n s  —

“ ( 1 )  I s s u a n c e  o f  r e g u l a t i o n s — Not later than 1 year Deadline,
after the date of the enactment of this Act, the Secretary 
shall issue regulations providing for the disqualification by 
the Secretary from operating a commercial motor vehicle of 
an individual who holds a commercial driver’s license and who 
has been convicted of—

“(A) a serious offense involving a motor vehicle (other 
than a commercial motor vehicle) that has resulted in 
the revocation, cancellation, or suspension of the individ­
ual’s license; or

“(B) a drug or alcohol related offense involving a motor 
vehicle (other tnan a commercial motor vehicle).
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" ( 2 )  R e q u i r e m e n t s  f o r  r e g u l a t i o n s .—Regulations issued 
under paragraph (1) shall establish the minimum periods for 
which the disqualifications shall be in effect, but in no case 
shall the time periods for disqualification for noncommercial 
motor vehicle violations be more stringent than those for 
offenses or violations involving a commercial motor vehicle. 
The Secretary shall determine such periods based on the 
seriousness of the offenses on which the convictions are based."; 
and

(3) in subsection (h) (as redesignated by paragraph (1) 
of this subsection) by striking “(bHe)” each place it appears 
and inserting “(b) through (g)”.
( c )  S e r i o u s  T r a f f i c  V i o l a t i o n s .— S e c t i o n  3 1 3 0 1 ( 1 2 )  o f  s u c h  

t i t l e  i s  a m e n d e d —
(1) by striking “and" at the end of subparagraph (C);
(2) by redesignating subparagraph (D) as subparagraph 

(G); and
(3) by inserting after subparagraph (C) the following:
“(D) driving a commercial motor vehicle when the indi­

vidual has not obtained a commercial driver’s license;
"(E) driving a commercial motor vehicle when the indi­

vidual does not have in his or her possession a commercial 
driver’s license unless the individual provides, by the date 
that the individual must appear in court or pay any fine with 
respect to the citation, to the enforcement authority that issued 
the citation proof that the individual held a valid commercial 
driver’s license on the date of the citation;

"(F) driving a commercial motor vehicle when the individual 
has not met the minimum testing standards—

“(i) under section 31305(a)(3) for the specific class of
vehicle the individual is operating; or

“ ( i i )  u n d e r  s e c t i o n  3 1 3 0 5 ( a X 5 )  f o r  t h e  t y p e  o f  c a r g o
the vehicle is carrying; and”,

(d) C o n f o r m i n g  A m e n d m e n t s .—Section 31305(b)(1) of such 
title is amended—

(1) by striking "to operate the vehicle”; and
(2) by inserting before the period at the end the following: 

"to operate the vehicle and has a commercial driver’s license 
to operate the vehicle”.

S E C . 20 2 . R E Q U IR E M E N T S  F O R  S T A T E  P A R T IC IP A T IO N .

(a) R e q u e s t s  f o r  D r i v i n g  R e c o r d  I n f o r m a t i o n .— Section 
31311(a)(6) of title 49, United States Code, is amended—

(1) by inserting “or renewing such a license” before the 
comma; and

(2) by striking “commercial” the second place it appears.
(b) R e c o r d i n g  o f  V i o l a t i o n s .— Section 31311(a)(8) of such 

title is amended by inserting before the period at the end the 
following: “, and the violation that resulted in the disqualification, 
revocation, suspension, or cancellation shall be recorded ’.

( c )  N o t i f i c a t i o n  o f  S t a t e  O f f i c i a l s .— Section 31311(a)(9) of 
such title is amended to read as follows:

"(9) If an individual violates a State or local law on motor 
vehicle traffic control (except a parking violation) and the 
individual—

"(A) has a commercial driver’s license issued by another
State; or
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"(B) is operating a commercial vehicle without a 
commercial driver’s license and has a driver’s license issued 
by another State, 

the State in which the violation occurred shall notify a State 
official designated by the issuing State of the violations not 
later than 10 days after the date the individual is found to 
have committed the violation.”.
(d) P r o v i s i o n a l  L i c e n s e s .—Section 31311(a)( 10) of such title 

is amended—
(1) by striking “(10)” and inserting “(10)(A)”; and
(2) by adding at the end the following:
“(B) The State may not issue a special license or permit 

(including a provisional or temporary license) to an individual 
who holds a commercial driver’s license that permits the indi­
vidual to drive a commercial motor vehicle during a period 
in which—

“(i) the individual is disqualified from operating a 
commercial motor vehicle; or

“(ii) the individual’s driver’s license is revoked, sus­
pended, or canceled.”

(e) P e n a l t i e s .— Section 31311(a)(13) of such title is amended—
(1) by inserting “consistent with this chapter that” after 

“penalties”; and
(2) by striking “vehicle” the first place it appears and 

all that follows through the period at the end and inserting 
"vehicle.”.
( f )  R e c o r d s  o f  V i o l a t i o n s .— Section 31311(a) of such title 

is amended by adding at the end the following:
"(18) The State shall maintain, as part of its driver informa­

tion system, a record of each violation of a State or local 
motor vehicle traffic control law while operating a motor vehicle 
(except a parking violation) for each individual who holds a 
commercial driver’s license. The record shall be available upon 
request to the individual, the Secretary, employers, prospective 
employers, State licensing and law enforcement agencies, and 
their authorized agents.”.
(g) M a s k i n g .—Section 31311(a) of such title is further amended 

by adding at the end the following:
“(19) The State shall—

“(A) record in the driving record of an individual who 
has a commercial driver’s license issued by the State; and 

“(B) make available to all authorized persons and 
governmental entities iiaving access to such record, 

all information the State receives under paragraph (9) with 
respect to the individual and every violation by the individual 
involving a motor vehicle (including a commercial motor vehicle) 
of a State or local law on traffic control (except a parking 
violation), not later than 10 days after the date of receipt 
of such information or the date of such violation, as the case 
may be. The State may not allow information regarding such 
violations to be withheld or masked in any way from the 
record of an individual possessing a commercial driver’s 
license.”.
(h) N o n c o m m e r c i a l  M o t o r  V e h i c l e  C o n v i c t i o n s .— Section 

31311(a) of such title is further amended by adding at the end 
the following:



"(20) The State shall revoke, suspend, or cancel the 
commercial driver’s license of an individual in accordance with 
regulations issued by the Secretary to carry out section 
31310(g).”.

S E C . 2 0 3 . S T A T E  N O N C O M P L IA N C E .

(a) I n  G e n e r a l .—Chapter 313 of title 4 9 ,  United States Code, 
is amended by inserting after section 31311 the following:
“ § 31312 . D e c e rt if ic a t io n  a u th o r ity

"(a) I n  G e n e r a l .—If the Secretary of Transportation deter­
mines that a State is in substantial noncompliance with this 
chapter, the Secretary shall issue an order to—

"(1) prohibit that State from carrying out licensing proce­
dures under this chapter; and

“(2) prohibit that State from issuing any commercial 
driver's licenses until such time the Secretary determines such 
State is in substantial compliance with this chapter.
“(b) E f f e c t  o n  O t h e r  S t a t e s .—A State (other than a State 

subject to an order under subsection (a)) may issue a non-resident 
commercial driver’s license to an individual domiciled in a State 
that is prohibited from such activities under subsection (a) if that 
individual meets all requirements of this chapter and the non­
resident licensing requirements of the issuing State.

"(c) P r e v i o u s l y  I s s u e d  L i c e n s e s .—Nothing in this section 
shall be construed as invalidating or otherwise affecting commercial 
driver’s licenses issued by a State before the date of issuance 
of an order under subsection (a) with respect to the State.”.

(b) C o n f o r m i n g  A m e n d m e n t — The chapter analysis for 
chapter 313 of such title is amended by inserting after the item 
relating to section 31311 the following:
"31312. D ece rtif ic a tio n  a u th o r ity ." .

S E C . 204 . C H E C K S  B E F O R E  IS S U A N C E  O F  D R IV E R 'S  L IC E N S E S .

Section 30304 of title 49, United States Code, is amended 
by adding at the end the following:

"(e) D r i v e r  R e c o r d  I n q u i r y .—Before issuing a motor vehicle 
operator’s license to an individual or renewing such a license, a 
State shall request from the Secretary information from the 
National Driver Register under section 30302 and the commercial 
driver’s license information system under section 31309 on the 
individual’s driving record."
S E C . 205 . R E G IS T R A T IO N  E N F O R C E M E N T .

Section 13902 of title 49, United States Code, is amended—
(1) by redesignating subsection le) as subsection (f); and
(2) by inserting after subsection (d) the following:

" ( e )  P e n a l t i e s  f o r  F a i l u r e  T o  C o m p l y  W i t h  R e g i s t r a t i o n  
R E Q U IR E M E N T S .— I n  a d d i t i o n  t o  o t h e r  p e n a l t i e s  a v a i l a b l e  u n d e r  l a w ,  
m o t o r  c a r r i e r s  t h a t  f a i l  t o  r e g i s t e r  t h e i r  o p e r a t i o n s  a s  r e q u i r e d  
b y  t h i s  s e c t i o n  o r  t h a t  o p e r a t e  b e y o n d  t h e  s c o p e  o f  t h e i r  r e g i s t r a t i o n s  
m a y  b e  s u b j e c t  t o  t h e  f o l l o w i n g  p e n a l t i e s :

“(1) O U T -O F -S E R V IC E  O R D E R S .—If, upon inspection or inves­
tigation, the Secretary determines that a motor vehicle pro­
viding transportation requiring registration under this section 
is operating without a registration or beyond the scope of its 
registration, the Secretary may order the vehicle out-of-service. 
Subsequent to the issuance of the out-of-service order, the
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Secretary shall provide an opportunity for review in accordance 
with section 554 of title 5, United States Code; except that 
such review shall occur not later than 10 days after issuance 
of such order.

" ( 2 )  P e r m i s s i o n  f o r  O P E R A T IO N S .—A  person domiciled in 
a country contiguous to the United States with respect to 
which an action under subsection (c)(1)(A) or (c)(1)(B) is in 
effect and providing transportation for which registration is 
required under this section shall maintain evidence of such 
registration in the motor vehicle when the person is providing 
the transportation. The Secretary shall not permit the operation 
in interstate commerce in the United States of any motor 
vehicle in which there is not a copy of the registration issued 
pursuant to this section.”.

S E C . 20 6 . D E L IN Q U E N T  PA  Y M EN T  O F  P E N A L T IE S .

(a) R e v o c a t i o n  o f  R e g i s t r a t i o n .—Section 13905(c) of title 
49, United States Code, is amended—

(1) by inserting "(1) In G E N E R A L .—” before “On application”;
(2) by inserting “(A)" before “suspend”;
(3) by striking the period at the end of the second sentence 

and inserting and (B) suspend, amend, or revoke any part 
of the registration of a motor carrier, broker, or freight for­
warder: (i) for failure to pay a civil penalty imposed under 
chapter 5, 51, 149, or 311 of this title; or (ii) for failure to 
arrange and abide by an acceptable payment plan for such 
civil penalty, within 90 days of the time specified by order 
of t'ne Secretary for the payment of such penalty. Subparagraph
(B) shall not apply to any person who is unable to pay a 
civil penalty because such person is a debtor in a case under 
chapter 11 of title 11, United States Code.

"(2) R E G U L A T IO N S .—Not later than 12 months after the D eadline 
date of the enactment of this paragraph, the Secretary, after 
notice and opportunity for public comment, shall issue regula­
tions to provide for the suspension, amendment, or revocation 
of a registration under this part for failure to pay a civil 
penalty as provided in paragraph (1)(B)."; and

(4) by indenting paragraph (1) (as designated by paragraph
(1) of this section) and aligning such paragraph with paragraph
(2) of such section (as added by paragraph (3) of this section).
( b )  P r o h i b i t e d  T r a n s p o r t a t i o n  b y  C o m m e r c i a l  M o t o r

V e h i c l e  O p e r a t o r s .— S e c t i o n  5 2 1 ( b )  o f  s u c h  t i t l e  i s  a m e n d e d —
(1) by redesignating paragraphs (8) through (13) as para­

graphs (9) through (14), respectively; and
(2) by inserting after paragraph (7) the following:
“ ( 8 )  P r o h i b i t i o n  o n  o p e r a t i o n  i n  i n t e r s t a t e  c o m m e r c e  

a f t e r  n o n p a y m e n t  o f  p e n a l t i e s ,—
"(A) In G E N E R A L .—An owner or operator of a commer­

cial motor vehicle against whom a civil penalty is assessed 
under this chapter or chapter 51, 149, or 311 of this title 
and who does not pay such penalty or fails to arrange 
and abide by an acceptable payment plan for such civil 
penalty may not operate in interstate commerce beginning 
on the 91st day after the date specified by order of the 
Secretary for payment of such penalty. This paragraph 
shall not apply to any person who is unable to pay a
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Regulations,

civil penalty because such person is a debtor in a case 
under chapter 11 of title 11, United States Code.

“(B) R e g u l a t i o n s .—Not later than 12 months after 
the date of the enactment of this paragraph, the Secretary, 
after notice and an opportunity for public comment, shall 
issue regulations setting forth procedures for ordering 
commercial motor vehicle owners and operators delinquent 
in paying civil penalties to cease operations until payment 
has been made. ’.

S E C . 2 0 7 . S T A T E  C O O P E R A T IO N  IN  R E G IS  C A TIO N  E N F O R C E M E N T .

Section 31102(b)(1) of title 49, United States Code, is 
amended—

(1) by aligning subparagraph (A) with subparagraph (B) 
of such section; ana

(2) by striking subparagraph (R) and inserting the fol­
lowing:

"(R) ensures that the State will cooperate in the 
enforcement of registration requirements under section 
13902 and financial responsibility requirements under sec­
tions 13906, 31138, and 31139 and regulations issued there­
under;”.

S E C . 2 0 8 . IM M IN E N T  H A Z A R D .

Section 521(b)(5;(B) of title 49, United States Code, is amended 
by striking “is likely to result in” and inserting “substantially 
increases tne likelihood of”.
S E C . 2 0 9 . H O U S E H O L D  G O O D S  A M E N D M E N T S .

(a) D e f i n i t i o n  o f  H o u s e h o l d  G o o d s .— Section 13102(10)(A) 
of title 49, United States Code, is amended by striking “, including" 
and all that follows through “dwelling," and inserting ", except 
such term does not include property moving from a factory or 
store, other than property that the householder has purchased 
with the intent to use in his or her dwelling and is transported 
at the request of, and the transportation charges are paid to the 
carrier by, the householder;”.

(b) A r b i t r a t i o n  R e q u i r e m e n t s — Section 14708(b)(6) of such 
title is amended by striking “$1,000” each place it appears and 
inserting "$5,000".

(c) S t u d y  o f  E n f o r c e m e n t  o f  C o n s u m e r  P r o t e c t i o n  R u l e s  
i n  t h e  H o u s e h o l d  Goons M o v i n g  I n d u s t r y — The Comptroller 
General shall conduct a study of the effectiveness of the Department 
of Transportation’s enforcement of household goods consumer 
protection rules under title 49. United States Code. The study 
shall also include a review of other potential methods of enforcing 
such rules, including allowing States to enforce such rules.
S E C . 210 . N E W  M O T O R  C A R R IE R  E N T R A N T  R E Q U IR E M E N T S .

(a) S a f e t y  R e v i e w s .—Section 31144 of title 49, United States 
Code, is amended by adding at the end the following:

“( c )  S a f e t y  R e v i e w s  o f  N e w  O p e r a t o r s .—
“ ( 1 )  I n  G E N E R A L .— The Secretary shall require, by regula­

tion, each owner and each operator granted new operating 
authority, after the date on which section 31148(b) is first 
implemented, to undergo a safety review within the first 18 
months after the owner or operator, as the case may be, begins 
operations under such authority.
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“(2) ELEMENTS.—In the regulations issued pursuant to 
paragraph (1), the Secretary shall establish the elements of 
the safety review, including basic safety management controls.
In establishing such elements, the Secretary shall consider 
their effects on small businesses and shall consider establishing 
alternate locations where such reviews may be conducted for 
the convenience of small businesses,

" ( 3 )  P h a s e - i n  o f  r e q u i r e m e n t — The Secretary shall phase 
in the requirements of paragraph (1) in a manner that takes 
into account the availability of certified motor carrier safety 
auditors.

“ ( 4 )  N e w  e n t r a n t  A U T H O R ITY .—Notwithstanding any other 
provision of this title, any new operating authority granted 
after the date on which section 31148(b) is first implemented 
shall be designated as new entrant authority until the safety 
review required by paragraph (1) is completed.’’.
(b) M i n i m u m  R e q u i r e m e n t s . —The Secretary shall initiate a 49 use 31144 

rulemaking to establish minimum requirements for applicant motor nolc 
carriers, including foreign motor carriers, seeking Federal interstate 
operating authority to ensure applicant carriers are knowledgeable 
about applicable Federal motor carrier safety standards. As part 
of that rulemaking, the Secretary shall consider the establishment 
of a proficiency examination for applicant motor carriers as well 
as other requirements to ensure such applicants understand 
applicable safety regulations before being granted operating 
authority.
S E C . 21 1 . C E R T IF IC A T IO N  O F  S A F E T Y  A U D IT O R S .

(a) I n  G e n e r a l .—Chapter 3 1 1  o f  title 4 9 ,  United States Code, 
is amended by adding at the end the following:
“§ 31148 . C e r t if ie d  m o to r c a r r ie r  s a fe ty  a u d ito rs

“(a) In General.—Not later than 1 year after the date of Deadline, 
the enactment of this section, the Secretary of Transportation shall 
complete a rulemaking to improve training and provide for the 
certification of motor carrier safety auditors, including private con­
tractors, to conduct safety inspection audits and reviews described 
in subsection (b).

"(b) Certified Inspection Audit Requirement.—Not later Deadline, 
than 1 year after completion of the rulemaking required by sub­
section (a), any safety inspection audit or review required by, or 
based on the authority of, this chapter or chapter 5, ..13, or 315 
of this title and performed after December 31, 2002, shall be con­
ducted by—

"(1) a motor carrier safety auditor certified under sub­
section (a); or

“(2) a Federal or State employee who, on the date of the 
enactment of this section, was qualified to perform such an 
audit or review.
"(c) EXTENSION.—If the Secretary determines that subsection

(b) cannot be implemented within the 1-year period established 
by that subsection and notifies the Committee on Commerce,
Science, and Transportation of the Senate and the Committee on 
1 ransportation and Infrastructure of the House of Representatives 
of the determination and the reasons therefor, the Secretary may 
extend the deadline for compliance with subsection (b) by not more 
than 12 months.

1.
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49 USC 31305 
nole.
Regulations.

“(d) A p p l i c a t i o n  W i t h  O t h e r  A u t h o r i t y — The Secretary nay 
not delegate the Secretary’s authority to private contractors to 
issue ratings or operating authority, and nothing in this section 
authorizes any private contractor to issue ratings or operating 
authority.

“(e) O v e r s i g h t  R e s p o n s i b i l i t y .—The Secretary shall have 
authority over any motor carrier safety auditor certified under 
subsection (a), including the authority to decertify a motor carrier 
safety auditor.”,

(b) C o n f o r m i n g  A m e n d m e n t .— The analysis for such chapter 
311 is amended by adding at the end the following:
“31148. C e rtified  m o to r c a r r ie r  sa fe ty  au d ito rs ." .

S E C . 212. C O M M E R C IA L  V A N  R U L E M A K IN G .

Not later than 1 year after the date of the enactment of this 
Act, the Secretary shall complete Department of Transportation’s 
rulemaking, Docket No. FHWA-99-5710, to amend Federal motor 
carrier safety regulations to determine which motor carriers oper­
ating commercial motor vehicles designed or used to transport 
between 9 and 15 passengers (including the driver) for compensation 
shall be covered. At a minimum, the rulemaking shall apply such 
regulations to—

(1) commercial vans commonly referred to as “camionetas”;
and

(2) those commercial vans operating in interstate commerce 
outside commercial zones that have been determined to pose 
serious safety risks.

In no case should the rulemaking exempt from such regulations 
all motor carriers operating commercial vehicles designed or used 
to transport between 9 and 15 passengers (including the driver) 
for compensation.
S E C . 213. 2 4 -H O U R  S T A F F IN G  O F  T E L E P H O N E  H O T L IN E .

Section 4017 of the Transportation Equity Act for the 21st 
Century (49 U.S.C. 31143 note; 112 Stat. 413) is amended—

(1) by redesignating subsections (c) and (d) as subsections 
(d) and (e), respectively;

(2) by inserting after subsection (b) the following:
“ (c )  S t a f f i n c .— T h e  t o l l - f r e e  t e l e p h o n e  s y s t e m  s h a l l  b e  s t a f f e d  

2 4  h o u r s  a  d a y  7  d a y s  a  w e e k  b y  i n d i v i d u a l s  k n o w l e d g e a b l e  a b o u t  
F e d e r a l  m o t o r  c a r r i e r  s a f e t y  r e g u l a t i o n s  a n d  p r o c e d u r e s . ” ; a n d

(3) in subsection (e) (as redesignated by paragraph (1) 
of this section)—

(A) by striking “104(a)” and inserting “x04(a)( 1)(B)”;
and

(B) b y  s t r i k i n g  “ f o r  e a c h  o f  f i s c a l  y e a r s  1 9 9 9 ” a n d
i n s e r t i n g  “ f o r  f i s c a l  y e a r  1 9 9 9  a n d  $ 3 7 5 , 0 0 0  f o r  e a c h  o f
fiscal years 2000’.

S E C . 21 4 . C D L  S C H O O L  B U S  E N D O R S E M E N T .

The Secretary shall conduct a rulemaking to establish a special 
commercial driver’s license endorsement for drivers of school buses. 
The endorsement shall, at a minimum—

(1) include a driving skills test in a school bus; and
(2) address proper safety procedures for—

(A) loading and unloading children;
(B) using emergency exits; and
(C) traversing highway rail grade crossings.
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S E C . 2 1 5 . M E D IC A L  C E R T IF IC A T E . 49 USC 31305

The Secretary shall initiate a rulemaking to provide for a Regulation*.
Federal medical qualification certificate to be made a part of
commercial driver’s licenses.
S E C . 21 0 . IM P L E M E N T A T IO N  O F  IN S P E C T O R  G E N E R A L  R E C O M M E N D A ­

T IO N S .

(a) In G e n e r a l .—The Secretary shall implement the safety 
improvement recommendations provided for in the Department of 
Transportation Inspector General’s Report TR-1999-091, except to 
the extent that such recommendations are specifically addressed 
in sections 206, 208, 217, and 222 of this Act, including any amend­
ments made by such sections.

( b )  R e p o r t s  t o  C o n g r e s s .—
(1) Reports by the SECRETARY.—Not later than 90 days Deadline,

after the date of the enactment of this Act, and every 90
days thereafter until each of the recommendations referred 
to in subsection (a) has been implemented, the Secretary shall 
transmit to the Committee on Commerce, Science, and 
Transportation of the Senate and the Committee on Transpor­
tation and Infrastructure of the House of Representatives a 
report on the specific actions taken to implement such rec­
ommendations.

( 2 )  R e p o r t s  b y  t h e  i n s p e c t o r  g e n e r a l .— The Inspector 
General shall periodically transmit to the committees referred 
to in paragraph (1) a report assessing the Secretary’s progress 
in implementing the recommendations referred to in subsection 
(a) and analyzing the number of violations cited by safety 
inspectors and the level of fines assessed and collected for 
such violations, and of the number of cases in which there 
are findings of extraordinary circumstances under section 222(c) 
of this Act and the circumstances in which these findings 
are made.

S E C . 217 . P E R IO D IC  R E F IL IN G  O F  M O T O R  C A R R IE R  ID E N T IF IC A T IO N  
R E P O R T S .

The Secretary shall amend section 385.21 of the Department 
of Transportation’s regulations (49 CFR 385.21) to require periodic 
updating, not more frequently than once every 2 years, of the 
motor carrier identification report, form MCS-150, filed by each 
motor carrier conducting ''aerations in interstate or foreign com­
merce. The initial updatt hall occur not later than 1 year after Deadline, 
the date of the enactment of this Act.
S E C . 2 1 8 . B O R D E R  S T A F F IN G  S T A N D A R D S . 49 USC 31133

(a) D e v e l o p m e n t  a n d  I m p l e m e n t a t i o n .—Not later than 1 year Deadline, 
after the date of the enactment of this Act, the Secretary shall 
develop and implement appropriate staffing standards for Federal
and State motor carrier safety inspectors in international border 
areas.

(b) F a c t o r s  T o  B e  C o n s i d e r e d .— In developing standards 
under subsection (ai, the Secretary shall consider volume of traffic, 
hours of operation of the border facility, types of commercial motor 
vehicles, types of cargo, delineation of responsibility between Fed­
eral and State inspectors, and such other factors as the Secretary 
determines appropriate.

(c )  M a i n t e n a n c e  o f  E F F O R T . - - T h e  s t a n d a r d s  d e v e l o p e d  a n d  
i m p l e m e n t e d  u n d e r  s u b s e c t i o n  ( a )  s h a l l  e n s u r e  t h a t  t h e  U n i t e d
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49 USC 14901 
note

States and each State will not reduce its respective level of staffing 
of motor carrier safety inspectors in international border areas 
from its average level staffing for fiscal year 2000.

( d )  B o r d e r  C o m m e r c i a l  M o t o r  V e h i c l e  a n d  S a f e t y  
E n f o r c e m e n t  P r o g r a m s  —

(1) E n f o r c e m e n t .—If, on October 1, 2001, and October 
1 of each fiscal year thereafter, the Secretary has not ensured 
that the levels of staffing required by the standards developed 
under subsection (a) are deployed, the Secretary should des­
ignate the amount made available for allocation under section 
31104(fX2XB) of title 49, United States Code, for such fiscal 
year for States, local governments, and other persons for car­
rying out border commercial motor vehicle safety programs 
and enforcement activities and projects.

(2) A L L O C A T IO N .—If the Secretary makes a designation of 
an amount under paragraph (1), such amount shali be allocated 
by the Secretary to State agencies, local governments, and 
other persons that use and train qualified officers and 
employees in coordination with State motor vehicle safety agen­
cies.

(3) L IM IT A T IO N .—If the Secretary makes a designation 
pursuant to paragraph (1) for a fiscal year, the Secretary may 
not make a designation under section 31104(fX2XB) of title 
49, United States Code, for such fiscal year.

S E C . 219 . F O R E IG N  M O T O R  C A R R IE R  P E N A L T IE S  A N D  D IS Q U A L IF IC A ­
T IO N S .

(a) G e n e r a l  R u l e .—Subject to subsections (b) and (c), a foreign 
motor carrier or foreign motor private carrier (as such terms are 
defined under section 13102 of title 49, United States Code) that 
operates without authority, before the implementation of the land 
transportation provisions of the North American Free Trade Agree­
ment, outside the boundaries of a commercial zone along the United 
States-Mexico border shall be liable to the United States for a 
civil penalty and shall be disqualified from operating a commercial 
motor vehicle anywhere within the United States as provided in 
subsections (b) and (c).

(b) P e n a l t y  f o r  I n t e n t i o n a l  V i o l a t i o n .— The civil penalty 
for an intentional violation of subsection (a) by a carrier shall 
not be more than $10,000 and may include a disqualification from 
operating a commercial motor vehicle anywhere within the United 
States for a period of not more than 6 months.

(c) P e n a l t y  f o r  P a t t e r n  o f  I n t e n t i o n a l  V i o l a t i o n s .— The 
civil penalty for a pat em of intentional violations of subsection
(a) by a carrier shall not be more than $25,000 and the carrier 
shall be disqualified from operating a commercial motor vehicle 
anywhere within the United States and the disqualification may 
be permanent.

( d )  L e a s i n g .—Before the implementation of the land transpor­
tation provisions of the North American Free Trade Agreement, 
during any period in which a suspension, condition, restriction, 
or limitation imposed under section 13902(c) of title 49, United 
States Code, applies to a motor carrier (as defined in section 
13902(e) of such title), that motor carrier may not lease a commer­
cial motor vehicle to another motor carrier or a motor private 
carrier to transport property in the United States.



(e) S A V IN G S  C L A U S E .—No provision of this section may be 
enforced if it is inconsistent with any international agreement ol 
the United States.

(f) A c t s  o f  E m p l o y e e s .—The actions of any employee driver 
of a foreign motor carrier or foreign motor private carrier committed 
without the knowledge of the carrier or committed unintentionally 
shall not be grounds for penalty or disqualification under this 
section.
S E C . 220 . T R A F F IC  LAW  IN IT IA T IV E . 49 USC 31131

(a) I n  G e n e r a l .—In cooperation with one or more States, the 
Secretary may carry out a program to develop innovative methods 
of improving motor carrier compliance with traffic laws. Such 
methods may include the use of photography and other imaging 
technologies.

(b) R e p o r t .—The Secretary shall transmit to Congress a report 
on the results of any program conducted under this section, together 
with any recommendations as the Secretary determines appropriate.
S E C . 22 1 . S T A T E -T O -S T A T E  N O T IF IC A T IO N  O F  V IO L A T IO N S  D A T A  49 USC 31311

(a) D e v e l o p m e n t .—In cooperation with the States, the Sec- note
retary shall develop a uniform system to support the electronic 
transmission of data State-to-State on convictions for all motor 
vehicle traffic control law violations by individuals possessing a 
commercial drivers’ licenses as required by paragraphs (9) and 
(19) of section 31311(a) of title 49, United States Code.

( b )  S t a t u s  R e p o r t .— Not later than 2  years after the date Deadline,
of the enactment of this Act, the Secretuiy shall transmit to the 
Committee on Commerce, Science, and Transpc tation of the Senate
and the Committee on Transportation and Infrastructure of the 
House of Representatives a report on the status of the implementa­
tion of this section.
S E C . 222 . M IN IM U M  A N D  M A X IM U M  A S S E S S M E N T S . 49 USC 521 note.

(a) I n  G e n e r a l .—The Secretary of Transportation should 
ensure that motor carriers operate safely by imposing civil penalties 
at a level calculated to ensure prompt and sustained compliance 
with Federal motor carrier safety and commercial driver’s license 
laws.

(b) E s t a b l i s h m e n t  —The Secretary—
(1) should establish and assess minimum civil penalties 

for each violation of a law referred to in subsection (a); and
(2) shall assess the maximum civil penalty for each viola­

tion of a law referred to in subsection (a) by any person who 
is found to have committed a pattern of violations of critical 
or acute regulations issued to carry out such a law or to 
have previously committed the same or a related violation 
of critical or acute regulations issued to carry out such a law.
(c) E x t r a o r d i n a r y  C i r c u m s t a n c e s .— I f  the Secretary deter­

mines and documents that extraordinary circumstances exist which 
merit the assessment of any civil penalty lower than any level 
established under subsection (b), the Secretary may assess such 
lower penalty. In cases where a person has been found to have 
previously committed the same or a related violation of critical 
or acute regulations issued to carry out a law referred to in sub­
section (a), extraordinary circumstances may be found to exist when 
the Secretary determines that repetition of such violation does 
not demonstrate a failure to take appropriate remedial action.

PUBLIC LAW 106-159—DEC. 9, 1999 113 STAT. 1769



(d) R e p o r t  t o  C o n g r e s s  —
( 1 )  I n  g e n e r a l .— The Secretary shall conduct a  study of 

the effectiveness of the revised civil penalties established in 
the Transportation Equity Act for the 21st Century and this 
Act in ensuring prompt and sustained compliance with Federal 
motor carrier safety and commercial driver’s license laws.

(2) S u b m i s s i o n  t o  c o n g r e s s — The Secretary shall 
transmit the results of such study and any recommendations 
to Congress by September 30, 2002.

S E C . 2 2 3 . M O T O R  C A R R IE R  S A F E T Y  P R O G R E S S  R E P O R T .

Not later than May 25, 2000, the Secretary shall transmit 
to the Committee on Commerce, Science, and Transportation of 
the Senate and the Committee on Transportation and Infrastructure 
of the House of Representatives a status report on the Department 
of Transportation’s quantitative progress toward reducing motor 
carrier fatalities by 50 percent by the year 2009.

49 USC 31100 S E C . 224 . S T U D Y  O F  C O M M E R C IA L  M O T O R  V E H IC L E  C R A S H  C A U SA - 
note. T IO N .

(a) O B J E C T IV E S .— The Secretary shall conduct a comprehensive 
study to determine the causes of, and contributing factors to, 
crashes that involve commercial motor vehicles. The study shall 
also identify data requirements and collection procedures, reports, 
and other measures that will improve the Department of Transpor­
tation’s and States’ ability to—

(1) evaluate future crashes involving commercial motor 
vehicles;

(2) monitor crash trends and identify causes and contrib­
uting factors; and

(3) develop effective safety improvement policies and pro­
grams.
(b) D E S IG N .—The study shall be designed to yield information 

that will help the Department and the States identify activities 
and other measures likely to lead to significant reductions in the 
frequency, severity, and rate per mile traveled of crashes involving 
commercial motor vehicles, including vehicles described in section 
31132(1)(B) of title 49, United States Code. As practicable, the 
study shall rar.. such activities and measures by the reductions 
each would likely achieve, if implemented.

(c) C O N S U L T A T IO N .—In designing and conducting the study, 
the Secretary shall consult with person- with expertise on—

(1) crash causation and prevention;
(2) commercial motor vehicles, drivers, and carriers, 

including passenger carriers;
(3) highways and noncommercial motor vehicles and 

drivers;
(4) Federal and State highway and motor carrier safety 

programs;
(5) research methods and statistical analysis; and
(6) other relevant topics.

(d) P u b l i c  C o m m e n t .—The Secretary shall make available for 
public comment information about the objectives, methodology, 
implementation, findings, and other aspects of the study.

( e )  R e p o r t s .—
(1) In G E N E R A L .—The Secretary shall promptly transmit 

to Congress the results of the study, together with any legisla­
tive recommendations,
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(2) R e v i e w  a n d  u p d a t e .—The Secretary shall review the 
study at least once every 5 years and update the study and 
report as necessary.
( f )  F u n d i n g .—Of the amounts made available for each of fiscal 

years 2001, 2002, and 2003 under section 4003(i) of the Transpor­
tation Equity Act for the 21st Century (112 Stat. 395-398), as 
added by section 103(b)(1) of this Act, $5,000,000 per fiscal year 
shall be available only to carry out this section.
S E C . 22 5 . D A T A  C O L L E C T IO N  A N D  A N A L Y S IS . 49 USC 31100

(a) In G e n e r a l .—In cooperation with the States, the Secretary noU: 
shall carry out a program to improve the collection and analysis
of data on crashes, including crash causation, involving commercial 
motor vehicles.

( b )  P r o g r a m  A d m i n i s t r a t i o n .— The Secretary shall administer 
the program through the National Highway Traffic Safety Adminis­
tration in cooperation with the Federal Motor Carrier Safety 
Administration. The National Highway Traffic Safety Administra­
tion shall—

(1) enter into agreements with the States to collect data Contracts,
and report the data by electronic means to a central data
repository; and

(2) train State employees and motor carrier safety enforce­
ment officials to assure the quality and uniformity of the data.
(c) U s e  o f  D a t a .—The National Highway Traffic Safety 

Administration shall—
(1) integrate the data, including driver citation and convic­

tion information; and
(2) make the data base available electronically to the Fed­

eral Motor Carrier Safety Administration, the States, motor 
carriers, and other interested parties for problem identification, 
program evaluation, planning, and other safety-related activi­
ties.
(d) R e p o r t .—Not later than 3 years after the date on which Deadline, 

the improved data program begins, the Secretary shall transmit
a report to Congress on the program, together with any rec­
ommendations the Secretary finds appropriate.

(e) F U N D IN G .—Of the amounts deducted under section 
104(a)(1)(B) of title 23, United States Code, for each of fiscal years 
2001, 2002, and 2003 $5,000,000 per fiscal year shall be available 
only to carry out this section.

‘ ( f )  A d d i t i o n a l  F u n d i n g  f o r  I n f o r m a t i o n  S y s t e m s .—
(l! In G E N E R A L .—Of tne amounts made available for each 

of fiscal years 2001, 2002, and 2003 under section 4003(i) 
of the Transportation Equity Act for the 21st Century (112 
Stat. 395-398), as added by section 103(b)(1) of this Act,
$5,000,000 per fiscal year shall be available only to carry out 
section 31106 of title 49, United States Code.

(2) A m o u n t s  a s  a d d i t i o n a l .— The amounts made available 
by paragraph (1) shall be in addition to amounts made available 
unaer section 31107 of title 49, United States Code.

S E C . 226 . D R U G  T E S T  R E S U L T S  S T U D Y . <19 USC 31306

( a )  I n  G E N E R A L .— T h e  S e c r e t a r y  s h a l l  c o n d u c t  a  s t u d y  o f  t h e  " < U 
f e a s i b i l i t y  a n d  m e r i t s  o f—

(1) requiring medical review officers or employers to report 
all verified positive controlled substances test results on any 
driver subject to controlled substances testing under part 382
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Deadline.

of title 49, Code of Federal Regulations, including the identity 
of each person tested and each controlled substance found, 
to the State that issued the driver’s commercial driver’s license; 
and

(2) requiring all prospective employers, before hiring any 
driver, to query the State that issued the driver’s commercial 
driver’s license cn wl jther the State has on record any verified 
positive controlled substances test on such driver.
(b) S t u d y  F a c t o r s .—In carrying out the study under this 

section, the Secretary shall assess—
(1) methods for safeguarding the confidentiality of verified 

positive controlled substances test results;
(2) the costs, benefits, and safety impacts of requiring 

States to maintain records of verified positive controlled sub­
stances test results; and

(3) whether a process should be established to allow 
drivers—

(A) to correct errors in their records; and
(B) to expunge information from their records after 

a reasonable period of time.
(c) R e p o r t .—Not later than 2 years after the date of the enact­

ment of this Act, the Secretary shall submit to Congress a report 
on the study carried out under this section, together with such 
recommendations as the Secretary determines appropriate.
S E C . 2 z 7 . A P P R O V A L  O F  A G R E E M E N T S .

(a) R e v i e w .—Sec. >n 13703(c) of title 49, United States Code, 
is amended—

(1) by redesignating paragraphs (1) through (4) as subpara­
graphs (A) through (D), respectively;

(2) by striking “The Board” and inserting the following: 
" ( 1 )  I n  g e n e r a l .— The Board”;
(3) by adding at the end the following:
"(2) P e r i o d i c  r e v i e w  o f  a p p r o v a l s .— Subject to this sec­

tion, in the 5-year period beginning on the date of the enact­
ment of this paragraph and in each 5-year period thereafter, 
the Board shall initiate a proceeding to review any agreement 
approved pursuant to this section. Any such agreement shall 
be continued unless the Board determines otherwise."; and

(4) by moving the ren.ainder of the text of paragraph 
(1) (as designated by paragraph (2) of this subsection), including 
subparagraphs (A) through (D) (as designated by paragraph
(1) of this subsection), 2 ems to the right.
(b) L i m i t a t i o n .— Section 13703(d) of such title is amended to 

read as follows:
“(d) LIMITATION.—The Board shall not take any action that 

would permit the establishment of nationwide collective ratemaking 
authority.”.

(c) E x i s t i n g  A g r e e m e n t s .— Section 13703(e) of such title is 
amended—

(1) by striking “Agreements" and inserting the following: 
" ( 1 )  A g r e e m e n t s  e x i s t i n g  a s  o f  D e c e m b e r  3 i ,  1995.—

Agreements”;
(2) by adding at the end the following:
“ ( 2 )  C a s e s  p e n d i n g  a s  o f  d a t e  o f  t h e  e n a c t m e n t .—  

Nothing in section 2 2 7  (other than subsection (b)) of the Motor



Carrier Safety Improvement Act of 1999, including the amend­
ments made by such section, shall be construed to affect any 
case brought under this section that is pending before the 
Board as of the date of the enactment of this paragraph."; 
and

(3) by aligning the left margin of paragraph (1) (as des­
ignated bv paragraph (1) of this subsection) with paragraph
(2) (as addea by paragraph (2) of this subsection).

S E C . 22 8 . D O T  A U T H O R IT Y . 5 USC app.

(a) I n  G e n e r a l .—The statutory authority of the Inspector Gen­
eral of the Department of Transportation includes authority to 
conduct, pursuant to Federal criminal statutes, investigations of 
allegations that a person or entity has engaged in fraudulent or 
other criminal activity relating to the programs and operations 
of the Department or its operating administrations.

(b) R e g u l a t e d  E n t i t i e s .— The authority to conduct investiga­
tions referred to in subsection (a) extends to any person or entity 
subject to the laws and regulations of the Department or its oper­
ating administrations, whether or not they are recipients of funds 
from the Department or its operating administrations.

Approved December 9, 1999.

PUBLIC LAW 106-159—DEC. 9, 1999 113 STAT. 1773

C O N G R E SSIO N A L  R E C O R D . Vol. 145 (1999;: 
Nov. 18, co n sid ered  a n d  p a sse d  H ouse. 
Nov. 19, consid ered  a n d  p assed  S e n a le .

o

L E G IS L A T IV E  H I S T O R Y — H  R 3419:



'625 G eneral Provisions § 11.81.900

Assault w ith a dangerous weapon. — The su­
preme court declined to hold that intoxication ought to 
be considered with respect to the general crim inal 
latent necessary to the commission o f the former 
crime o f assault with a dangerous weapon. Menard v. 
State. 578 P.2d 966 (Alaska 1978) (decided under 
former AS 11.70.030).

Failure to remain at scene of accident. —  Tria l 
court did not e rr in instructing the ju ro rs  that they 
rod Id not consider defendant’s intoxication in deciding 
whether he acted knowingly with regard to the of­

fenses o f failing to remain a t the scene o f an accident 
and failing to render assistance to an in jured person. 
W illiams v. State, 737 P,2d 360 (A laska Ct. App. 1987).

Applied in Fox v. State, 685 P.2d 1267 (A laska Ct. 
App. 1984); Abruska v. State, 705 P.2d 1261 (Alaska 
Ct. App. 1985).

C ited  in Baden v. State, 667 P.2d 1275 (A laska Ct. 
App. 1983); Brown v. State, 739 P.2d 182 (A laska Ct. 
App. 1987); Stevens v. State. 748 P.2d 771 (A laska Ct. 
App. 1988).

Collateral references. — Modem status o f rules 
as to voluntary intoxication as defense to crim inal 
charge, 8 ALR3d 1236.

Drug addiction or related mental state as defense to 
criminal charge. 73 ALR3d 16.

When intoxication deemed voluntary so as to con­
stitute a defense to criminal charge, 73 ALR3d 195.

Adequacy o f defense counsel’s representation o f 
crim inal client — pretria l conduct or conduct at un­
specified time regarding issues o f diminished capacity, 
intoxication, and unconsciousness. 79 ALR5th 419.

Sec. 11.81.640. Application of AS 11.81.600 —11.81.630. AS 11.81.600 — 11.81.630 
apply only to this title. (§ 10 ch 166 SLA 1978)

NOTES TO  D E C IS IO N S

Stated in Neitzel v. State, 655 P.2d 325 (A laska Ct. 
App. 1982).

C ited in Brown v. State, 739 P.2d 182 (Alaska Ct.
App. 1987); Cole v. State, 828 P.2d 175 (A laska Ct. 
App. 1992); Alvarez v. Ketchikan Gateway Borough, 
91 P.3d 289 (A laska Ct. App. 2004).

A r tic le  6. D e f in itio n s .

Section
900. Definitions

Sec. 11.81.900. Definitions, (a) For purposes of this title, unless the context re­
quires otherwise,

(1)a person acts “intentionally” with respect to a result described by a provision of law 
defining an offense when the person’s conscious objective is to cause that result; when 
intentionally causing a particular result is an element of an offense, that intent need not 
be the person’s only objective;

(2) a person acts “knowingly” with respect to conduct or to a circumstance described by 
a provision of law defining an offense when the person is aware that the conduct is of that 
nature or that the circumstance exists; when knowledge of the existence of a particular 
fact is an element of an offense, that knowledge is established if a person is aware of a 
substantial probability of its existence, unless the person actually believes it does not 
exist; a person who is unaware of conduct or a circumstance of which the person would 
have been aware had that person not been intoxicated acts knowingly with respect to that 
conduct or ''ircumstance;

(3) a person acts “recklessly” with respect to a result or to a circumstance described by 
a provision of law defining an offense when the person is aware of and consciously 
disregards a substantial and unjustifiable risk that the result will occur or that the 
circumstance exists; the risk must be of such a nature and degree that disregard of it 
constitutes a gross deviation from the standard of conduct that a reasonable person would 
observe in the situation; a person who is unaware of a risk of Which the person would 
have been aware had that person not been intoxicated acts recklessly with respect to that 
risk;

(4) a person acts with “criminal negligence” with respect to a result or to a circum­
stance described bv a provision of law defining an offense when the person fails to
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OFFERED IN THE HOUSE BY

STATE AFFAIRS COMMITTEE 

TO: HB 126

Page 8, line 26, following "conviction":

Insert "of a person who holds or is required  to have a com m ercial d riv e r’s license"

Page 10, line 1, following " (a )(l) - (5)":

In sert", (9), o r £10}"

Page 14, line 27:

Delete "in writing" 

Insert "[IN WRITING]"



Page 1 o f  1

Randall Ruaro

From: Kerry hennings [kerry_hennings@admin.state.ak.us]

Sent: Wednesday, February 21, 2007 9:16 AM

To: Randall Ruaro

Cc: Duane Bannock; Deborah Behr; Margaret Paton-Walsh

Subject: Re: CDL Bill

Randy,

Spoke with Tony over at D "S S . He would like to see a slight language change in Section l .

AS 28.05.065. Access to Information, (a) For purposes o f  carrying out the
provisions o f  AS 28.05, AS 28.15, AS 28.33, and AS 28.35, an employee o f  the departm ent assigned to
pei form functions under those chapters may access information about an adult or a m inor [ juvenile]
charged with or [.] convicted of f .  or 
adjudicated a delinquent lorj an offense.

Adjudication o f  a delinquent is not needed in this section as all offenses minors may be convicted o f 
under Title 28 are reported through DPS. Adjudications are reported through a different system with 
DHHS. He would just like the verbiage to be correct.
Can this be added to the amendment you'll be putting forth next week?
Kerry

Randall Ruaro w rote:

Duane / Kerry / Mags

Thanks for all your help getting the bill through State Affairs. I have meetings lined up for 2/27 with 
members of the Judiciary committee to line up support for the bill there. The schedule is: Ramras 
@  9:30; Holmes @  11:30; Samuels @  3:30. Please let me know if any of you can attend 
telephonically or in person if you happen to be in Juneau.

We will be submitting a scheduling request to House Judiciary today, along with a copy of your 
amendment language for that committee to incorporate into a CS.

One issue has popped up. DHSS -  Juvenile Justice (Tony Newman) have concerns about the 
language g: ing DMV access to juvenile records. Please call him and discuss these provisions of 
the bill with him right away so this does not become an issue that hangs us up in committee.

Thanks

Randy

2/21/2007

mailto:kerry_hennings@admin.state.ak.us




HOUSE JUDICIARY COM M ITTEE
STATE CAPITOL, ROOM  120 
(907) 465-4990

Rep. Jay Ramras 
Chairman 
Room, 118 

(907) 465-3004

Rep. Nancy Dahlstrom 
Vice-Chairman 

Room 409 
(907) 465-3783

Rep. John Coghill 
Room 214 

(907) 465-3719

Rep. Bob Lynn 
Room 104 

(907) 465-4931

Rep. Ralph Samuels 
Room 204 

(907) 465-2095

Rep. Max Gruenberg 
Room 110 

(907) 465-4940

Rep. Lindsey Holmes 
Room 405 

(907)465-4919

COMM ITTEE
MEMBERS

M EM O RAND UM

Date: March 27, 2007

To: Representative Kevin M eyer
Co-Chairman House Finance Committee

From: Representative Jay Ramras
Chairman House Judiciary Committee

Re: C SH B 133(JUD) 25-LS0465\O

Accompanying this memo, please find the referral-file for CSHB133(JUD).

Attached are the following documents:
•  CSHB 133(JUD) 25-LS0465\O
•  Sponsor Statement
•  Fiscal Notes
•  Sectional

> COR -  indeterminate
>  L A W - 0
>  CTS -  indeterminate
>  ADM, OPA -  indeterminate

• Proposed changes to HB 133
•  HJUD Committee report
•  Work draft CSHB 133(JUD) 25-LS0465VE
•  HB133 25-LS0465VA
• Support
•  Comm ittee correspondence
•  Legal Opinion 3/2/07, Luckhaupt
•  Relevant Statutes and AACs



Alaska State Legislature
HOUSE OF REPRESENTATIVES

Official Business Slate Capilol
Juneau, AK 99801-1182

SPONSOR STATEMENT: HOUSE BILL 133

“An Act relating to requiring electronic monitoring as a special condition o f  probation 
fo r  offenders whose offense was related to a criminal street gang. ”

Anchorage has seen an increase in gang violence in recent years. The A nchorage Police 
Departm ent has entered 20 gang related crimes in 2007 alone. In 2006, the Police 
D epartm ent reported 122 gang-related cases.

This bill, which is a legislative priority for the m unicipality of A nchorage, addresses a 
problem that has been docum ented by the A nchorage Police D epartm ent and prosecutors 
where gang members who have been convicted o f  violent gang-related crim es go back to 
gang activity when they are released on probation.

HB 133 would require people who are convicted o f violent, gang-related crim es to wear 
electronic m onitoring devices as a condition of their probation. The bill will help iaw 
enforcem ent officials, through the use o f technology in the form o f ankle bracelets with 
global positioning systems, to m onitor the movement o f violent offenders, and supervise 
their activity.

The scope o f HB 133 is narrow ly defined. It applies only to those people who have been 
convicted o f violent crim es that are proven in a court o f law to be gang related. It would 
not be used on other offenders.

O ffice  o f  R epresenta tive  B o b  B u c b  
H o u se  D istr ic t 2 7  

State Capitol, Room 430 /Ju n eau , Alaska 99801 
907.465.4968 Office /  907.465.2040 Fax



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 14, 2007

S U B JE C T : HB 133 - Sectional Summary

T O : Representative Bob Buch

FR O M : Gerald P. Luckhaupt 
Legislative Counsef"

You have requested a sectional summary o f the above-described bill. As a preliminary 
matter, please note that a sectioral summary o f a bill should not be considered an 
authoritative interpretation o f the bill - the bill itself is the best statem ent o f its contents.

Section 1. Amends AS 16.55.100 by adding a new subsection that requires electronic 
monitoring (with GPS location and tracking ability) as a special condition o f probation 
for offenders whose offense involved a criminal street gang.

GPL:med 
07-100.med



FISCAL NOTE
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 3/13/07 1:45pm 
Title An Act relating to electronic monitoring of a gang
probationer.

Fiscal Note Number:
Bill Version:
() Publish Date:

HB 133- POC-A&Q-3-13-0 
HB 133

Corrections

Sponsor Representatives Buch, Gruenberg. Holmes, Lynn
Requester House Judiciary______________________________

Dept. Affected:
RDU
Component Statewide Probation & Parole

Administration and Operations

Expenditures/Revenues

Component No. 2826

(Thousands of Dollars)______
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services . • • • « * •
Travel * * * * * •

Contractual + # * • • «

Supplies * * * * • *

Equipment * • • * * •

Land & Structures * • • • • •

Grants & Claims • • • * • *

Miscellaneous • • * * ♦ •

TOTAL OPERATING * * * * * *

ICAPITAL EXPENDITURES I | _ . I

ICHANGE IN REVENUES (1156) L \ *

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts • * • • • *

1003 GF Match ♦ • • * * •

1004  GF • • * * * •

1005  GF/Program Receipts • • • * • •
1037 GF/Mental Health • • • • • •
Other (Reciept Supported Services 1156) • • * • • •

TOTAL • • • » * •

Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: |

POSITIONS
Full-time • • * • * *
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)
The Department of Corrections (DOC) can not determine the fiscal impact of this legislation. Data is not 
available on the number of offenders who would be impacted by this legislation. Active GPS - Intensive 
Supervision Surveillance Program (ISSP) monitoring would require the department to have one probation 
officer per every 15 offenders. This is the most intensive supervision program available, 24 hours a day, 7 
days a week. Passive GPS - ISSP would require one probation officer per every 20 offenders and Passive 
GPS without ISSP would require one probation officer per every 40 offenders. These programs have less 
contact monitoring but are monitored by a computer and alarm system that contacts the probation officer if 
an offender goes in a prohibited area. Each offender would be required to pay $17.04 per day to be on 
active or passive monitoring however, the department estimates only 30% of offenders will be able to pay. 
There a-e currently 96 offenders on probation that (continued on Page 2)

Prepared Ly: Sharleen Griffin, Director___________________________________ Phone (907) 465-3339
Division Administrative Services Date/Time 3/13/07 1:44 PM

Approved 'jy: Dwayne Peeples, Deputy Commissioner_____________________ Date 3/13/2007
Agency Department of Corrections_________________________________

(Rovtud 9/18/2006 0M8) Page 1 of 2
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ANALYSIS CONTINUATION

that have gang related indicators, of these 36 are under intensive supervision. The DOC does not 
currently conduct a uniform assessment of offenders to identify gang related offenders. It is expected that 
the number of offenders in the system is much higher then currently identified. The Juvenile System 
currently has 50 probationers and 23 pending probationers that may fi< der this legislation. This 
indicates that a higher number will need to be under supervision in the luture by DOC then currently 
estimated.

FISCAL NOTE

STATE OF ALASKA BILL NO. HB 133
2007 LEGISLATIVE SESSION

Please see below for costs the department has identified.

ACTIVE GPS PASSIVE GPS PASSIVE GPS
(ISSP) (ISSP) (w/out ISSP)

Ratio
Number of PO’s 1 1 1

Number of Offenders 15 20 40

Annual Costs-1 Probation Officer
Personal Services $107,814.00 $107,814.00 $107,814.00

Travel $2,000.00 $2,000.00 $2,000.00
Services (exclude GPS) $11,700.00 $11,700.00 $11,700.00

Commodities* $13,100.00 $13,100.00 $13,100.00
TOTAL $134,614.00 $134,614.00 $134,614.00

‘ Includes One Time Start Up Costs of $10,700

Annual Revenues
Number of Offenders 15 20 40

Daily Cost per Offender $17.04 $17.04 $17.04
Annual Cost Per Offender $6,219.60 $6,219.60 $6,219.60

Estimate of Collections 30% 30% 30%
TOTAL $27,988.20 $37,317.60 $74,635.20

Cost Per Offender / Per Dav
GPS Monitoring Cost $9.25 $9.25 $9.25

Weekly Cost for 1 Offender $64.75 $64.75 $64.75
Annual Cost for 1 Offender $3,367.00 $3,367.00 $3,367.00

Annual Contractual Cost for GPS
Number of Offenders 15 20 40

Daily GPS Cost $9.25 $9.25 $9.25
Number of Days 365 365 365

TOTAL $50,643.75 $67,525.00 $135,050.00

TOTAL ESTIMATED COST $185,257.75 $202,139.00 $269,664.00

Revenues (Receipt Services) $27,988.20 $37,317.60 $74,635.20

General Funds $157,269.55 $164,821.40 $195,028.80

Page 2 of 2



FISCAL NOTE
S T A T E  O F  A L A S K A  Fiscal Note Number HB133-LAW-CJL-2-16-07
2007 LEGISLATIVE SESSION Bill Version: HB 133_____________

() Publish Date: _____________________

Revision Date/Time (Note if correction):__________________ Oept. Affected;_________Law______
Title An Act relating to electronic monitoring of gang_____ RDU Criminal_______________
______________probationers.__________________________________Component Criminal Justice Litigation
Sponsor Representative Buch___________________________ __________________________________
Requester House Judiciary________________________________ Component No. ___________

Expendltures/Revenuea_____________________________(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

[CAPITAL EXPENDITURES | | I I I I I

CHANGE IN REVENUES ( ) | | | | | | |

FUND SOURCE_____________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost: 0 0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2008 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

The bill would require electronic monitoring as a special condition of probation for offenders whose offense 
was related to a criminal street gang. The department does not anticipate any significant fiscal impact.

Prepared by. 
Division

Approved by: 
Agency

Robert Memers, Acting Director Phone 465-5427
Administrative Services Division

Robert Meiners for Talis Colberg, Attorney General 
Department of Law________________

Date/Time 2/16/07 9:27 AM

Date 2/16/2C07

• v >i": i ‘Ab, Page 1 of 1



FISCAL NOTE

Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Po not abbreviate) 

TOTAL

Full-time
Part-time
Temporary

ANALYSIS :  (Attach a separate page if  necessary)

House Bill 133 requires that a defendant be subject to electronic monitoring during the period of probation if 
the crime for which he or she was convicted was proven to be related to a criminal street gang. This bill 
would result in much closer monitoring of those probationers and likely lead to more petitions to revoke 
probation coming to the court. This increase in workload will mean an increase in the resources necessary to 
resolve those cases. However, because the number of cases likely to come before the court as a result of 
this new probationary condition is unknown, .he extent of the bill’s impact on the court system is too 
speculative to support a fiscal note at this lime.

OPERAT ING EXPENDITURES

TOTAL OPERATING

Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: | |

POSITIONS

ICAPITAL EXPEND ITURES  I I  I I I I I
ICHANGE IN REVENUES  ( ) I I I I I I I
FUND SO UR CE

STATE OF ALASKA Fiscal Note Number ___________________
2007 LEGISLATIVE SESSION Bill Version: HB133-Court-2-22-07

() Publish Date: ___________________

Revision Date/Time (Note if correction):______________________ Dept. Affected^
Title Electronic monitoring of gang probationer__________ RDU Alaska Court System
____________________________________________________________ Component Trial Courts_________
Sponsor Representative Buch____________________________ ___________________
Requester  Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

Prepared by: Doug Wooliver, Administrative Attorney_______________________  Phone 463-4750
Division Alaska Court System________________________________________ Date/Time 2/22/07 2:30 PM

Approved by: Doug Wooliver for Stephanie Cole. Administrative Director________ Date 2/22/2007______
Agency Alaska Court System________________________________________

(HcmcO 5II6/?C06 0MB) Page 1 of 1



FISCAL NOTE
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_______ ____
Title An act relating to requiring electronic monitoring
____________as a special condition of probation...

” Buch

Fiscal Note Number:
Bill Version:
0 Publish Date:

HB133-OOA-OPA-3-26-Q7
HB 133_____________
2/14/2007

Dept. Affected: 
|RDU
'Component

_______Administration
al and Advocacy Services

Sponsor
Requester

Rep.
ice of Public Advocacy

House Judiciary Component No. 43

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.

(Thousands of Dollars)

OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 |
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

• • • * ft *
* • * ft * ft
• * * 1 • • | *
• • * * • *
• • * * * •
* • • • ft •
* • ft ft * •
• • • 0 * ft

TOTAL OPERATING * ft * ft ft | •

ICAPITAL EXPENDITURES'

ICHANGE IN REVENUES ( ) f

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

• • * * * ft
• ft * * • ft

TOTAL • • ft * * *

0.0Estimate of any current year (FY2007) cost:
Mark this box (X) if funding for this bill Is Included in the Governor’s FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)
This bill requires the court to impose, as a special condition of probation, electronic monitoring with GPS 
tracking for persons convicted of criminal offenses related to gang related activity. This requirement 
appears to cover the entire period of proba’ on, which may last five *"5 ten years, and does not provide 
guidance on who would bear the cost. The burden of this additional requirement could impact the 
negotiation process and affect the litigation and trial rate. It is not possible, however, to determine with any 
accuracy the potential fiscal impact of this requirement. The Agency, therefore, submits an indeterminate 
fiscal note.

Prepared by: 
Division

Approved by:
Agency

Joshua P. Fink Phone 907-269-3501
Office of Public Advocacy Oate/Time 3/26/07 9:00AM
Rachael Petro, Deputy Commissioner Date 3/26/07 9:30AM
Administration
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PROPOSED CHANGES TO  HB 133 
Section 1. AS 12.55.100 (f)
(0  W hile on probation and as a special condition o f probation for an offense where the 
aggravating factor provided in AS 12.55.15f(cA29) has been proven or admitted \or the 
penalty for the offense was aggravated under AS 12.55.137] * OR FOR .JUVENILES 
WHO ARE CONVICTED FOR VIOLATIONS UNDER AS 47.12.030 ** the court 
shall require that the defendant submit to electronic monitoring. Electronic monitoring 
under this subsection must provide forJ c o n t im ^  o f  the defendant’s
location and movements by Global Positioning System technology. A defendant subject 
to electronic monitoring under this subsection is not entitled to credit for time served IN 
A CORRECTIO NAL FACILITY AS DEFINED IN AS 33.30.901 W HILE THE )
DEFENDANT is on probation.

(g) In addition to other conditions o f parole imposed under this section for a prisoner 
serving a sentence for an offense where the aggravating factor provided in the AS 
12.55.155 c (2) has been proven or proven o r admitted for the penalty for the offense was 
aggravated under AS 12.55.137.1 OR FOR JUVENILES WHO ARE CONVICTED 
FOR VIOLATIONS UNDER AS 47.12.030 the board shall impose as a condition of 
special, medical, discretionary and mandatory parole a requirem ent that the defendant 
submit to electronic monitoring. Electronic monitoring under this subsection must 
provide for [continuous monitoring of the defendant’s location and movements by 
Global Positioning System technology. A defendant subject to electronic monitoring 
under this subsection is not entitled to credit for time served IN A CORRECTIONAL 
FACILITY AS DEFINED IN AS 33.30.901 W HILE TH E D EFENDANT is on parole.

E xplanations:
* This will be deleted for two reasons. First, AS 12.55.137 has never been used by 
prosecutors (per Annie Carpeneti) so including it here essentially accomplishes nothing. 
Second, this statute includes misdemeanants, which is what is driving up the fiscal note 
(per Dwayne Peeples). By deleting this, we reduce the num ber o f offenders who come 
under the purview o f the bill, limit the bill’s application only to the most serious, violent 
oflenders and significantly reduce the fiscal impact of the legislation.

*•* “Heinous H ooligan” provision?’By adding this language, we will address Rep. 
am ras’ concerns about the violent teens in Fairbanks who kicked the homeless man to 
ath. Under our original bill, they would not have been subject to monitoring because 
y didn’t meet the strict legal definition of “criminal street gang." This provision will 

nOw make those teens subject to eieci onic monitoring, along with gang members.

**M^d£lfi-lll£-WQrd  “continuous.” This word means there is a probation officer sitting in 
front of a com puter screerHTOmToring offenders 2^/7. There are other, more cost- 
effective forms o f  active monitoring that rely on technology to “sound the alarm ” when 
an offender goes into a forbidden zone. DOC says that using these other forms of active 
monitoring will reduce the fiscal note without reducing safety.

;r  the House Judiciary Committee (Max Gruenberg drafted this language)

Cj ^ J c  f t /



HOUSE COM M ITTEE RE

Date of Committee Action: .^ 7  _________

The JUDICIARY Committee considered: HB 133

HOUSE BILL NO. 133 ELECTRONIC MONITORING OF GANG PROBATIONER

"An Act relating to requiring electronic monitoring as a special condition of probation for offenders whose 
offense was related to a criminal street gang."

Recommends it be replaced with ( ] HCS or [ ^ /fcS  Tor__
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CS FOR HOUSE BILL NO. 133(JUD)

IN TH E LEGISLATURE OF THE STA TE OF ALASKA 

TW ENTY-FIFTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE
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Referred:

Sponsor/s): REPRESENTATIVES BUCH, Gruenberg, Holmes, Lynn, Roses, Crawford, Fairclough, Neuman
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A BILL

I FOR AN ACT ENTITLED

1 "An Act relating to requiring electronic monitoring as a special condition of probation

2 or parole for offenders whose offense was related to a criminal street gang."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 12.55.100 is amended by adding a new subsection to read:

5 (f) While on probation and as a special condition of probation for an offense

6 where the aggravating factor provided in AS 12.55.155(c)(29) has been proven or

7 admitted or the penalty for the offense was aggravated under AS 12.55.137, the court

8 shall require that the defendant submit to electronic monitoring. Electronic monitoring

9 I under this subsection must provide for continuous monitoring of the defendant's

10 location and movements by Global Positioning System technology. A defendant

11 subject to electronic monitoring under this subsection is not entitled to a credit for

12 time served while on probation.

13 I * Sec. 2. AS 33.16.150 is amended by adding a new subsection to read:

14 (g) In addition to other conditions o f parole imposed under this section for a

|| -1- CSHB 133(JUD)
L New Text Underlined [DELETED TEXT BRACKETED]



1 prisoner serving a sentence for an offense where the aggravating factor provided in

2 AS 12.55.155(c)(29) has been proven or adm itted or the penalty for the offense was

3 aggravated under AS 12.55.137, the board shall impose as a condition o f special

4 medical, discretionary, and mandatory parole a requirement that the defendant submit

5 to electronic monitoring. Electronic monitoring under this subsection m ust provide for

6 continuous monitoring of the defendant's location a id  m ovem ents by Global

7 Positioning System technology. A prisoner subject to electronic m onitoring under this

8 subsection is not entitled to a credit for time served while on parole.

fl WORK D R A FT  WORK D R AFT  25-LS0465XE
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Mayor Mark Beglch Anchorage Police Department

Februa  ̂12,2007

Representative Bob Buch 
State Capitol. Room 430 
Juneau, Alaska 99801

Re: APD Support for Electronic Ankle Monitors 

Dear Representative Buch:

As Chief of the Anchorage Police Department, I endorse the concept of electronic 
monitoring as a special condition of probation for offenders whose crimes were for the 
benefit of, at the direction of, or In association with a criminal street gang. This was a 
public safety priority contained In the Municipality of Anchorage’s legislative package.

While the technology Is no substitute for regular visits by humen monitors, the 
combination of such visits with the electronic monitoring of the convicted person's 
movements and location will help ensure that conditions of probation are adhered to.
Key to the employment of such devices will be the reasonableness that there is a dear 
link between the offense and the restriction. It Is certainly reasonable to expect convicted 
violent gang members to keep authorities Informed as to their whereabouts.

The fact that this bill uses the court as the deddlng factor as to whether the threshold 
articulated In AS 12.55.155 (e)(29) and AS 12.55.137 was met ensures the defendant's 
due process rights are adhered to prior to requiring the defendant to submit to the 
electronic monitoring. As a Police Chief, It Is important to me that such conditions of 
probation are determined after the case has been adjudicated.

Once again, I endorse the concept of electronic monitoring as a spedal condition of 
probation for Individuals who have been convicted of a crime where the aggravating 
factors regarding criminal street gangs are proven.

Chief of Police

C o m m u n i t y ,  S e c u r i t y ,  P r o s p e r i t y



2007 STATE LEGISLATIVE PROGRAM 
MUNICIPAL PRIORITY ISSUES

_______________________________ Legislation_________________________

_____________________________  P u b l i c  S a f e t y

ISSUE/PROJECT NAME: Require Monitoring Devices For Violent Youth Offenders 
PRIORITY: 2

ISSUE/PROJECT DESCRIPTION:
Criminal activity by youth and members of criminal street gangs has increased in Alaska in recent 
years. The Municipality of Anchorage has several initiatives to prevent and crack down on youth and 
gang violence, launching a five-part anti-gang effort in June 2005. That includes the Anchorage 
Police Department înstituting its special gang unit, seeking greater citizen involvement, holding a 
gang summit with the U.S. Attorney's Office and hiring two prosecutors to work in partnership with 
federal prosecutors on gang violence.

These efforts have produced some progress. In 2006, the special APD anti-gang unit arrested 121 
people on 101 state felony charges, six federal charges and 70 misdemeanor charges confiscated 
63 guns and seized 22 batches of drugs.

However, a particular problem documented by APD and prosecutors is that certain offenders 
released on probation encourage continued gang activity.

The purpose of this amendment is to use advanced technology to monitor the movements of these 
offenders who have been released on probation. The Municipality requests ' at the legislature 
amend AS 12.55 to provide that the court shall impose as a condition of probation a requirement that 
a defendant against whom an aggr vating circumstance under AS 12.55.155(c)(29)(commission of 
crime for benefit of, at direction of or in association with criminal street gang) has been proven, or 
who is subject to the provisions of AS 12.55.137(misdemeanors treated as higher offense if 
committed for benefit of, at direction of or in association with criminal street gang) be supervised by 
means of electronic monitoring using a global positioning system.

Legislative District (s):
House: 99 
Senate: A

CONTACT PERSON: James Reeves, Municipal Attorney, 343-4534

Municipality of Anchorage 2-3 2007 Legislative Program



F A I R B A N K S  P O L I C E  D E P A R T M E N T
911 Cushman Street 

Fairbanks, AK 99701-4616 
Phone: (907)450-6500 

Fax: (907)452-1588 
Email: fpd@ ci.fairbanks.ak.us

A laska State Legislature 
Juneu, AK 99801

RE: Senate Bill 89

March 2, 2007 

Dear M embers:

It has come to my attention that Senate Bill 89, Electronic Monitoring o f Gang 
Probationers, is currently under consideration. I would like to add my voice in strong 
support o f this legislation.

W hile Fairbanks currently does not experience the scope and extent o f gang violence that 
has been evidenced in Anchorage, I ’m som ewhat concerned that it is only a m atter of 
time before such activity m igrates northward.

We need to act sw iftly to deter gang activity and its associated violence, before this 
problem becom es entrenched throughout Alaska. Senate Bill 89 provides a positive step 
in keeping those who have been convicted of gang-related crim es o f violence from 
returning to- and associating with- other gang members upon release from prison. 
Comm on sense dictates that such associations will likely lead to repeated negative (and 
often violent) behavior.

Please feel free to call me if you would like to discuss this issue further.

Sincerely,

Daniel P. Hoffman, Chiei 
Fairbanks Police Departm ent

Serving Fairbanks Since 1904

mailto:fpd@ci.fairbanks.ak.us
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(Published: February 17, 2007)

JUNEAU — Anchorage police say gang-related crimes are on the rise, with 20 reports of violence or 
other crimes reported in January alone.

But while police say they are getting tougher on prosecuting gang members, keeping convicted 
gang members from returning to a life of crime has been a challenge.

Lawmakers are pushing legislation that would help police keep up with convicted gang members by 
requiring the use of electronic monitoring devices as a condition of their probation. Supporters of 
the bill say the use of bracelets with global positioning systems would help poiice supervise the 
activity of convicted gang members.

If the bill passes, the devices would be required for those convicted of gang-related violent crimes 
only, according to Rep. Bob Buch, D-Anchorage. The device would not be used in cases of gang 
members convicted of non-violent crimes, he said.

"The bill will give police a tool to keep tabs on gang members convicted of violent crime," Buch 
said. "But it won't give them a tool for rounding up every kid who comes home with a tattoo."

Implementing the use of the electronic devices would be easy for the state as it already uses the 
ankle bracelets for convicted sex offenders. The state currently has about 200 such monitoring 
devices, Buch said.

The bill, which has bipartisan support in the House, will be heard in a House Judiciary Committee 
hearing on Monday.

— Anchorage Daily News

Print Page | Close Window j
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A l a s k a  S t a t e  L e g i s l a t u r e

icau. A Ju lu  99801-1182

Fax: (907) 465-2040
(907) 465-4968

State Capitol
Anchorage. .Alaska 99501

While in Anc/ientgt 
716 West 4rh Avenue

(907) 269-0117 
Fax: (907) 269-0119

R e p r e s e n t a t i v e  B o b  B u c h

Date: March 14, 2007 

To: Representative Nancy Dahlstrom

From: Representative Bob Buch 

Re: Proposed Legislation (HB 133)

D ear Nancy:

This is to follow up on your questions about HB 133 (electronic m onitoring o f gang 
probationers and parolees). In particular you had questions about how the Dept, of 
Corrections would handle the contracting for the GSP technology, and about ending the 
program should it prove not to be effective or affordable.

I met with Dwayne Peeples, Deputy Com m issioner o f the Departm ent o f Corrections and 
Annie Carpeneti in the Department, o f Law to get the answers to your questions.

In regards to the contracting procedures for the GSP technology, Dwayne Peeples 
advised me that the D epartm ent of Corrections currently lias a m ulti-year contract with 
BI Incorporated to provide the state o f Alaska with electronic monitoring services. This 
contract was com petitively bid in 2005. The effective dates of the state’s contract with 
BI Incorporated are February 1, 2006-Septem ber 30, 2010 with provisions for annual 
am endments and renewals based on program needs. Should HB 133 be passed into law, 
the Department would im plem ent electronic monitoring under their current contract.

I share your concerns about giving the state o f  Alaska an “out” should the electronic 
monitoring program prove to be ineffective or costly. To that end, 1 am proposing that 
we try electronic monitoring as a pilot project for a five year period in order to assess its 
effectiveness before making it a permanent program.

I originally proposed that we undertake it as a three year pilot project; however, both the 
Dept, of Law and the Dept, o f Corrections thought that three years would not be enough- 
time to assess the program because o f the lag time it will take to get it going in the court 
system. Once the program becomes law, prosecutors will have to start using the gang 
provision as an aggravating factor in their prosecutions of felonies. This court process



alone can take up to a year, and sometimes even longer. If the prosecutors are successful, 
the convicted gang members will then do ja il time for their felonies. (Depending on the 
particular crim e, jail tim e will vary, but because these offenders are felons their jail time 
could be substantial). This means that the earliest we could see convicted gang members 
getting out o f ja il and being put on G SP monitoring, is 2-3 years away. If we sunset the 
bill after 3 years, we w ill not have had enough time or experience with GSP monitoring 
to assess w hether o r not it is working. G iving the bill a 5-year sunset provision would 
give us enough experience with the program to assess its effectiveness.

In light o f this discussion, I have added a sunset provision to HB 133 so that the program 
would have to com e before the Legislature in 2012 for review before it could be 
continued.

I hope this addresses your concerns. Feel free to contact me if you have any other 
questions about the bill. I ’m hoping to have this before the Judiciary Com m ittee 
sometime in the next two weeks.

Thanks very much for your support. I appreciate it.

Representative Bob Buch 
A laska State Legislature
House District 27



STATE OF ALASKA
DEPARTMENT. OF HEALTH AND SOCIAL SERVICES

D IVISIO N O F JU VENILE JUSTICE / Sarah Palin, GOVERNOR

P.O . BOX 110635 
JUNEAU. ALASKA 99811-0635 
PHONE: (907) 465-1382 
FAX (907) 465-2333

February 26,2007

The Honorable Representative Jay Ramras 
Alaska State Capitol, Room 118 
Juneau, AK 99801

D ear Representative Ramras:

In last week's House Judiciary Hearing (2/21/07) on House Bill 133 (Electronic M onitoring for Gang 
Members) the following questions were posed regarding the Division o f  Juvenile Justice’s management 
o f  electronic monitoring and gang members. Here are the questions with responses:

1.) W hat is the youngest person placed on Electronic Monitoring by the Divisior of Juvenile 
Justice? (Rep. Dahlstrom)

The youngest juveniles to be placed on Electronic M onitoring since the adoption in 2003 o f  a statewide 
policy and procedure regarding its use have been 12 years old, according to a review o f  Division data. 
Probation officers who have supervised these young offenders report that they typically had committed 
crim es against property or weapons offenses. Electronic m onitoring was provided to these youth because 
their probation officers were concerned that the youth lacked adequate adult supervision.

2.) W hat are recidivism rates for gang members, and how do these compare with other youth? Are 
the crimes committed by juveniles involved in gangs more serious than others? (Rep. Holms)

As noted at the hearing, this question is difficult to answer because o f the lack o f  data specific to gang 
membership and whether offenses are gang related. Intake officers are not always made aware o f  gang 
information when they receive police reports and do not have standardized definitions that clearly state 
when a youth should be considered a gang member or when an offense was specifically gang related. As 
a result, data the Division has collected about gang members should be considered anecdotal. Over the 
time period 2000-2006, 26 juveniles were referred to the Division o f  Juvenile Justice and noted by 
Division staff to have a gang affiliation. O f these, 15 were managed through the formal court process 
and placed on probation supervision (with or without custody) or in a secure juvenile treatment facility. 
O f these 15, 4 juveniles (27%) had committed a reoffense within 12 months o f  their release from 
supervision or treatment that resulted in a conviction or re-adjudication. This recidivism rate is 
approximately the same as for the Division's overall recidivism rate o f  28% noted both for youth placed



on formal probation or in secure treatment facilities. Again, the small number o f youth noted to have a 
gang affiliation dictate that this information should be considered anecdotal.

The 26 juveniles noted in the Juvenile Offender Management Information System were noted to have 
committed 39 offenses as follows: 18 (46.2%) were felonies, 9 (23.1%) were misdemeanors, 10 (25.6%) 
were probation violations, and 2 (5.1%) were other types o f violations. Compared with all juveniles 
referred to the Division, the youth with gang affiliations were noted to have a higher percentage of 
offenses that were felonies compared with he general population of Alaska juveniles. For example, in 
FY 06, the percentage of offenses for all youth referred to DJJ that were felonies was 29.6%, with the 
percentage o f misdemeanors 52.2%, probation violations 1.0%, and other violations 17.2% (out of a 
total o f 5,713 offenses). These results suggest that youth with a gang affiliation commit more serious 
offenses than juveniles generally; however, again because of the small number o f youth noted to have a 
gang affiliation, this information should be considered anecdotal at best.

Please let us know if  we can be helpful in answering any other questions.

Sincerely,

Tony Newman
Social Services Program Officer



A l a s k a  S t a t e  L e g i s l a t u r e
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R e p r e s e n t a t i v e  B o b  B u c h

Date: March 13, 2007 

To: Representative John Coghill

From: Representative Bob Buch 

Re: Proposed Legislation

Dear John:

This is to follow up on your question about the language in HB 133 (electronic 
monitoring o f gang probationers). In particular you had a question about the opening 
phrase “While on probation and as a special condition o f probation ...e tc .”

I contacted Gerry Luckhaupt in Legal Services and asked him why the language o f the 
bill was constructed in this manner, and if this could create some possible loophole in the 
future that lawyers could exploit.

Gerry said that this wording w on’t create loopholes; it simply creates clarity that 
electronic monitoring will be used for offenders on probation, as a special condition of 
their probation. He also said that this wording has been used before by the Legislature. 
By including it here, it will make our new subsection consistent with the wording and 
form o f the statute that HB 133 is being added to (AS 12:55:100). I’ve attached a 
highlighted copy of the statute so you can see what he means.

I hope this addresses your concerns. Feel free to contact me if it doesn’t, or if you have 
any other questions about the bill. I ’m hoping to have this before the Judiciary 
Comm ittee sometime in the next two weeks.

Thanks very much for your support. I appreciate it.

Representative Bob Buch 
Alaska State Legislature 
House District 27
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STATE OF ALASKA
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Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March 2, 2007

SUBJECT Inclusion o f Minors Prosecuted as Adults - CSHB 133( ) 
(W ork Order No. 25-LS0465\K)

TO: Representative Bob Buch

FROM: Gerald P. Luckhat 
Legislative Couns

Enclosed is the bill draft you requested. I have one comment. Requiring electronic\GPS 
monitoring o f minors prosecuted as adults under the automatic waiver provisions of 
AS 47.12.030 may be subject to challenge. Alaska uses a sliding scale approach to equal 
protection analysis.

Analysis under our state equal protection clause is considerably more fluid 
than under its federal counterpart. Instead o f using three levels of 
scrutiny, we apply a sliding scale under which "the applicable standard of 
review for a given case is to be determined by the im portance o f the 
individual rights asserted and by the degree o f suspicion with which we 
view the resulting classification scheme." State v. Ostrosky, 667 P.2d 
1184, 1192-93 (Alaska 1983). As the right asserted becomes "more 
fundamental" or the classification scheme em ployed becomes "more 
constitutionally suspect," the challenged law "is subjected to more 
rigorous scrutiny at a more elevated position on our sliding scale." Id., at 
1193. The importance of the asserted right and the suspectness o f the 
classification scheme determine the ends-means scrutiny to be applied.

O ur general approach is as follows:
As the level of scrutiny selected is higher on the [sliding] scale, we require 
that the asserted governmental interests be relatively more com pelling and 
that the legislation's means-to-ends fit be correspondingly closer. On the 
other hand, if relaxed scrutiny is indicated, less important governmental 
objectives will suffice and a greater degree of over/or underinclusiveness 
in the means-to-ends fit will be tolerated.

Minimal scrutiny under our state constitution may be more demanding 
than under the federal constitution. As under the federal constitution, the



challenged exclusion must be designed to achieve a "legitimate" 
governmental objective; however, the exclusion must bear a "fair and 
substantial" relationship to the accomplishment of the legitimate objective.

Department o f Revenue v. Cosio, 858 P.2d 621, 629 (Alaska 1993). The legislature 
should identify the justification for this classification. Is a minor automatically waived 
into adult court any more dangerous :han an 18 year convicted of the same or a greater 
crime?

GPL:med 
07-141. med

Representative Bob Buch
March 2, 2007
Page 2

Enclosure
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22 AAC 05,620, Prisoner responsibilities for electronic monitoring services

(a) Except as provided in (b) and (h) of this section, the department will assess a prisoner who is 
designated to serve a term of imprisonment or period of temporary confinement, or a part of the term or 
period, by electronic monitoring a fee of $12 per day to pay the costs of the monitoring.

(b) A prisoner who believes that making full payment for electronic monitoring would cause undue 
hardship may request the prisoner's probation officer to make a determination of undue hardship. The 
prisoner, subject to the penalties for unsworn falsification under AS 11.56.210 , shall certify on a form 
provided by the department, that full payment would cause undue hardship and state what amount, if 
any, the prisoner can pay. The prisoner’s probation officer shall det' -mine in writing whether undue 
hardship exists and the amount the prisoner must pay, after considering the factors set out in (c) of this 
section. If requested to do so by the prisoner's probation officer, a prisoner shall submit copies of income 
tax records and other records needed to substantiate information provided by the prisoner and shall sign 
a release authorizing the department to obtain such records.

(c) The prisoner's probation officer shall make a determination that undue hardship exists if, after 
considering the prisoner's income, property owned, other assets, and outstanding obligations, the number 
and ages of the prisoner's dependents, and similar factors, the probation officer determines that the 
prisoner is unable financially to provide for the basic needs, including food, shelter, utilities, and health 
care, of the prisoner and the prisoner's dependents.

(d) A prisoner whom the department determines must make full payment to participate in electronic 
monitoring may request a determination of undue hardship from the prisoner's probation officer if the 
prisoner subsequently has a significant change in circumstances that affects the prisoner's ability to 
make full payment.

(e) If the prisoner pays less than full payment for electronic monitoring or requests a determination of 
undue hardship based on a significant change o f circumstances, the prisoner shall report on a weekly 
basis to the prisoner’s probation officer any significant changes in circumstances that occur in the 
prisoner’s ability to make full or partial payment.

(0  A prisoner who disagrees with a probation officer's determination under (b) of this section as to 
undue hardship or the amount of payment may appeal the probation officer's determination to the deputy 
commissioner by submitting a written appeal through the prisoner's probation officer within five days of 
receipt of the determination. The notice of appeal must be submitted on a form provided with the 
determination, and must contain a statement of the reasons upon which the appeal is based. The deputy 
commissioner shall respond to the appeal within 15 working days of receipt. Failure of the deputy 
commissioner to respond within 15 working days must b  ̂considered a denial of the appeal. However, a 
late response granting an appeal is valid. The deputy commissioner’s decision is the final administrative 
action.

(g) Except as provided in (h) of this section, a prisoner who is required to pay less than full payment for 
electronic monitoring shall pay the department the difference between the amount of full payment and 
the amount the prisoner was required to pay, if the department subsequently determines that full 
payment would not have caused undue hardship for the prisoner. The department will base its 
determination upon the discovery of
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(1) additional information about the prisoner's financial circumstances;

(2) fraud, misrepresentation or other misconduct by a person who provided information relating to the 
initial determination of undue hardship; or

(3) a clerical or mathematical mistake arising from an oversipht or omission by the department.

(h) The department will, in its discretion, require a prisoner on electronic monitoring to use an alcohol 
breath monitor as a component of electronic monitoring. Full payment for a prisoner who is required to 
use aii alcohol breath monitor as a component of electronic monitoring is $14 per day.

(i) In this section, unless the context requires otherwise, "dependent" has the meaning set out at 26 
U.S.C. 152 (Internal Revenue Code), revised as of February 25, 1999, and adopted by reference.

History: Eff. 4/2/99, Register 149

Authority: AS 33.30.065

22 AAC 35.660. Definitions

(a) In this chapter, unless the context requires other vise,

(1) "administrative segregation" means a form of separation from the general facility population, in 
accordance with 22 AAC 05.485. if the continued presence o f a prisoner in the general population would 
be a serious threat to life, property, self, staff, other prisoners, or the security or orderly administration of 
rue facility; "administrative segregation" does not include maximum custody housing under 22 AAC 
05.271:

(2) "administrative transfer" means the transfer of a prisoner between facilities for any purpose related to 
an emergency or potentially hazardous situation or to facilitate an administrative action that can be more 
efficiently accomplished at another facility, such as parole hearing, court action, medical or mental 
health treatment, military tribunal, family emergency, or population management;

(3) "admission" means the administrative process of accepting a prisoner into an adult correctional 
facility;

(4) "assistant superintendent" means the deputy chief administrator of an adult correctional facility or 
any employee of the department designated by the assistant superintendent, superintendent, regional 
director, deputy commissioner or the commissioner to cany out an official function of the assistant 
superintendent;

(5) "body cavity search" means the intrusive manual, mechanical, or instrument examina on of a 
person's body appendages and openings by medical personnel;

(6) "central classification" means the staff in the department responsible for system-wide classification 
and coordination, or any employee o f the department designated by the commissioner or deput; 
commissioner to carry out any official function relating to system-wide classification and coordination;

(7) "classification form" means the form used to provide specific guidelines for the review and
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MEMORANDUM

Date: April 11, 2007

To: Representative John Coghill
Chairman House Rules Committee

From: Representative Jay Ramras
Chairman House Judiciary Committee

Re: Referral File CSHB149(RES)

Accompanying this memo are the following documents:
CSHB149(RES) 25-GH1018\C 
HB149 25-GH1018\A 
House Judiciary Committee Report 
Fiscal Notes 

o D E C -0  
o LAW -  0 

Acting Commissioner Mike Maher letter o f 1/24/07 
Governor's transmittal letter 
DEC Overview and Status 
NPDES Program Approval Criteria
Lynn Kent letter to Representative Paul Seaton, dated 3/19/07 
Lynn Kent letter to Resources C’o-Chairs. dated 3/15/07 
National Pollutant Discharge Elimination System Primacy Workgroup 
Report, dated 2/24/05
DEC NPDES Primary Resource Comparison 
Support
Applicable Statutes
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Date Referred to Committee: March 21,2007 

Date of Committee Action:

The JUDICIARY Committee considered:

(7 )
FURTHER REFERRALS:

HB 149

HOUSE BILL NO. 149 POLLUTANT DISCHARGE PERMITS
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F ISC A L  NOTE
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_______________________
Title An Act relating to the authority of th a Dept, of Env.

Cons, to require certain monitorinc sampling.____

Fiscal Note Number:
Bill Version:
() Publish Date:

CS H B149- La i /V-E N V-4-6 

CSHB 149

Dept. Affected:
|RDU ______________
Component Environmental

Law
Civil

Sponsor
Requester

Rules Committee
HOUSE JUDICIARY

Expenditures/Revenues
Note: Amounts do not include inflation unless othe wise noted below.

Component No. 

(Thousands of Dollars)

OPERATING EXPENDITURES FY 2T08 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | | | |

CHANGE IN REVENUES ( ) | I I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate;

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY20' f) cost: 0.0
Mark this box (X) if fundinq for this uill i s  included in the Governor's FY 2008 budget proposal: !

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
Th is  proposed legislation would not have a fiscal impact on the Department of Law. T h is  bill would align 
the state's wastewater permitting and compliance requirements with the Environmental Protection 
Agency 's  (EPA) in order to make A la s .^ ’r  program approvable by EPA

Prepared by: 
Division

Approved by: 
Agency

Robert Meiners. Admin. Sen/ices Manager Phone 465-.>427
Adminis’ live Services Division Date/Time 4/6/07 6:07 AM

Robert Meiners for Talis Colberg, Attorney General Dale 4/6/2007
Department of Law
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F ISCA L NOTE
STATE OF ALASKA Fiscal Note Number: J_____
2007 LEGISLATIVE SESSION Bill Version: HB 149

(H) Publish Date: 2/21/07

Revision Date/Time (Note if correction):________________________ Dept. Alfected: Dept ol Environmental Conservation
Title “An Act relating to the authority of the Dept, ol Env. RDU Division ol Water________________
_______________ Cons, to require certain monitoring, s a m p l i n g . Component Water Quality___________________
Sponsor Rules Committee__________________________________  _________________________________
Requester Governor__________________________________________ Component No. 2062_______

Expenditures/Revenues_______________________________________(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2003 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
00 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE_______________________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Menlal Health
Other (Specify Type--Do no! abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current yeai (FY2006) cost :  0 0
Mark this box (X) if funding for this bill i s  included in the Governor's FY 2008 budget proposal: 

POSITIONS
Full-fime 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page it necessary)
This bill would align the state's wastewater permitting and compliance requirements with the Environmental 
Protection Agency's (EPA) in order to make Alaska's program approvable by EPA. This bill will have no fiscal 

impact.

Prepared by: Lynn J .  Tomich Kent, Director__________________________________________ Phone (907) 269-6281
Division Water_____________________________________________________________ Date/Time 1/10/07 9:00 AM

Approved by: Mike Maher - Acting Commissioner___________________________ Date____________
Agency Department of Environmental Conservation_________________

(Revised 1/2/200/ Budget Services) Page 1 of 1



DEPT. OF ENVIRONMENTAL CONSERVATION
O FFICE OF T H E  COM M ISSIONER 1 J

SARAH PALIN, GOVERNOR 
4 1 0  W i l lo u g h b y  A v e ., S t e  3 0 3  
P o s t  O f f i c e  B o x  1 1 1 8 0 0  
J u n e a u ,  A la s k a  9 9 8 1 1 - 1 8 0 0  
P h o n e :  9 0 7 - 4 6 5 - 5 0 6 5  
F a x :  9 0 7 - 4 6 5 - 5 0 7 0  
w w w .d e c .s t a t e .a k .u s

Ja n u a ry  24, 2007

The Honorable Lyda Green The Honorable J o h n  H arris 
Speaker of the  H ouseP resident of the Senate 

A laska S ta te  Legislature 
S ta te  Capitol, Room 516 
Ju n e a u , A laska 99801

Alaska S tate  Legislature 
S tate  Capitol, Room 208 
Ju n e au , A laska 99801

D ear P residen t Green and  Speaker Hands:

lire 24,h A laska Legislature passed  Senate Bill 110 du ring  its 1st regular session in 
2005 d irecting  the D epartm ent of Environm ental C onservation (DEC) to seek 
prim acy from  th e  Environm ental Protection Agency (EPA) for the  National Pollutant 
D ischarge E lim ination System  (NPDES) w astew ater discharge program . Governor 
M urkow ski signed th is legislation into law on A ugust 27, 2005 w ith an effective 
date  of November 25, 2005. Section 6 of the bill read s as follows:

REPORT TO THE LEGISLATURE. Until full au tho rity  for adm inistering the 
N ational Pollu tant Discharge E lim ination System  h as  been transferred to the 
D epartm en t of Environm ental Conservation, the  D epartm ent of 
E nvironm ental Conservation shall subm it, w ith in  10 days after the date  the 
Legislature convenes in  regular session, a  repo rt to both  houses of the 
L g islatu re  and  the  governor th a t includes th e  following information:

(1) the departm en t's  progress in preparing and  subm itting  its application to 
the United S ta tes  Environm ental Protection Agency by Ju n e  30, 2006;

(2) a descrip tion  of the progress by the United S ta tes  Environm ental 
Protection Agency in reviewing the s ta te ’s application  and the expected or 
ac tu a l d a te  and  con ten ts of the  agency’s approval; and

(3) the progress m ade by the D epartm ent of E nvironm ental Conservation and 
the  United S ta tes  Environm ental Protection Agency during  the five-year 
N ational P o llu tan t D ischarge Elim ination System  program  transition period, 
the  identification of the program  responsibilities th a t have been transferred 
to the  D epartm ent of Environm ental C onservation and  the program

http://www.dec.state.ak.us


Dear President Green and

Speaker Harris
2 January 24, 2007

responsibilities re ta ined  by the United S ta tes E nvironm ental Protection 
Agency, w hether the  transition  is proceeding on schedule, an d  identification 
of relevant statu tory , regulatory, or financial im pedim ents to obtaining 
National Pollutant D ischarge Elim ination System  prim acy as in tended by the 
Legislature.

This letter is the D epartm ent's second progress report to the Legislature. The first 
progress repo rt was tran sm itted  on J a n u a ry  9, 2006.

As required by Section 5 of SB 110, the D epartm ent h a s  continued to confer with 
the  NPDES Primacy Work Group, which includes rep resen tatives of affected 
perm ittees. The Work G roup m et three tim es and  participated  in one 
teleconference during the la s t calendar year, providing key assistance  in  the design 
of the  APDES program , regulations, and prim acy application developm ent.

The Work G roup's m em bers are listed a t the DEC w ebsite at: 
h ttp ://w w w .d e c .s ta te .a k .u s /w a ter/n p d e s /w o rk  g roup .h tm , along with agendas, 
m eeting sum m aries, an d  o ther docum ents germ ane to the W ork G roup process. All 
W ork Group m eetings have been publicly noticed and  open to the public with a 
specific allocation of tim e on the agenda for public com m ent. In addition to the 
W ork Group, DEC met w ith staff from o ther S ta te  agencies to provide upda tes on 
ou r progress toward NPDES assum ption . S taff also p resen ted  s ta tu s  reports a t 
coruerences attended  by affected perm ittees.

Section 5 of SB 110 provided legislative direction to the D epartm ent to subm it the 
NPDES prim acy application to the U.S. E nvironm ental Protection Agency (EPA) 
before Ju ly  1, 2006. The D epartm ent com pleted a  m ajor elem ent of the pnm acy 
application by adopting program  regulations on J u n e  28, 2006. The complete 
prim acy application was subm itted  to EPA on tune, on Ju n e  29, 2006.

EPA provided an  extensive list of com m ents on ou r application on O ctober 31,
2006 and  m et w ith D epartm ent staff in mid November 2.006 to d iscuss and clarify 
those com m ents. The D epartm ent and EPA have developed a work p lan  and 
process to add ress all EPA com m ents and  to m ake any  necessary  revisions to the 
NPDES application com ponents. The D epartm ent's goal is to resubm it the NPDES 
application to EPA by J u n e  15, 2007.

Despite EPA opportunity  to review SB 110 language an d  prior legislative direction 
regarding NPDES prim acy (HB 546 in 2004), it w as not un til EPA reviewed the 
D epartm ent's full Ju n e  29, 2006 application subm ission  th a t they identified w hat 
EPA believes are  several s ta tu to ry  shortcom ings th a t m u st be corrected in order to 
dem onstra te  th a t the D epartm ent has the necessary  au tho rity  to im plem ent the 
NPDES program . Legislative action on these  sta tu to ry  am endm ents will be 
p u rsu ed  during  the cu rren t legislative session.

G:\COMM\WP\2007\APDES report to L.egislatun..iioc
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N otw ithstanding EPA’s opportunities to review and  provide com m ent on the p re­
public and public com m ent versions of the  D epartm ent’s d raft regulations for the 
NPDES program , EPA responded  to the s ta te 's  application w ith several com m ents 
th a t will also require revisions to the program  regulations th a t  were adopted on 
J u n e  28, 2006. The D epartm ent in tends to propose these  regulatory  changes for 
public com m ent th is spring. The revised regulations m u st be adopted prior to re­
subm itting  the  prim acy application to EPA.

There are cu rren tly  no financial im pedim ents to obtaining NPDES primacy.

Once EPA determ ines th a t  the application is complete and  m eets all federal 
requirem ents for a s ta te -ru n  NPDES program , they will in itia te  a public review and 
consu lta tion  process. The D epartm ent expects th a t EPA can  complete th is process 
and  issue program  approval by the end of Decem ber 2007.

Concun-ent w ith developing the NPDES prim acy application, the D epartm ent has 
successfully im plem ented several com ponents of its capacity  developm ent plan to 
ensu re  the D epartm ent h a s  the  staffing and  training to im plem ent the NPDES 
program  w hen  au tho rity  is transferred  from EPA. For exam ple, ten  of the fourteen 
new positions allocated to the D epartm ent as part of SB 110 have been filled, and 
over 35 sta ff have a ttended  two EPA courses - the NPDES Perm it W riters’ course 
and  EPA’s B asic Inspector course. A th ird  course, the W ater Quality S tandards 
Academy, is scheduled  in Februaiy  2007.

As noted in the  J a n u a ry  9, 2006 Report to the Legislature, the  case proceedings in 
D e fe n d e rs  o f  W ild l i fe  u. E P A , 420 F.3d 946 (9Ul Cir. 2005), in  w hich the United 
S ta tes  N inth C ircuit C ourt of Appeals reversed EPA’s decision to g ran t NPDES 
prim acy to th e  S ta te  of Arizona, is still ongoing. In th is  case, the  plaintiffs alleged 
th a t EPA had  failed to consider, p u rsu a n t to the endangered  Species Act (E3A), the 
possible h a rm  th a t could be caused  to h ab ita t and wildlife by Arizona's assum ption 
of primacy. The N inth C ircuit Court reversed and rem anded  the  prim acy-granting 
decision to EPA with in stru c tio n s to weigh Arizona's app lication  under the ESA. In 
the fall of 2006, th rough  the D epartm ent of Ju stice , EPA petitioned for Suprem e 
C ourt review of the Ninth C ircuit's decision. The S ta te  of A laska filed an a m ic u s  
brief (i.e., “friend of the court") in support of EPA’s petition. In Ja n u a ry  2007, the 
Suprem e C ourt decided to h ear the case. While aw aiting a Suprem e Court 
decision, we continue to prepare  the NPDES application a s  if EPA consultation 
u n d er the ESA will not be requin-d to approve our application. If, however, the 
Suprem e C ourt decides th a t EPA m ust conduct an  ESA consu lta tion  when 
considering approval of A laska's NPDES program , it could cause  considerable 
delays in EPA’s approval action. EPA would have to conduct ESA consultation in a 
un ique a ren a  -  one w here they will have to consider potential im pacts to 
endangered species of fu tu re  s ta te  perm its not yet issued  or even applied for.

Dear President Green a n d  3 January 24, 2007
Speaker Harris
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Dear President Green a nd

Speaker Harris
4 January 24, 2007

The D epartm ent looks forward to working w ith you on legislation to ensure  full 
au thority  to im plem ent th e  NPDES program  and  is p repared  to answ er any 
questions you m ay have ab o u t our progress toward primacy.

Sincerely,

Mike M aher 
Acting Com m issioner

cc: Jo h n  Bitney, Legislative Director. Office of the Governor
K irsten Waid, S enate  Secretary, A laska S ta te  Legislature 
Suzi Lowell, H ouse Chief Clerk, A laska _ .a te  Legislature
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S a r a h  P a l i n  
G o v e r n o r

GOVERNOH0QOV.3TATE.AK. US

P.O. BOX I IOOOI
J u n eau , Alaska  s s a u  ooot (907) 463 3500 PAX (007) 466 3532 WWW.GOV STATE.AK.US

S t a t e  o f  A l a s k a
O f f ic e  o f  t h e  g o v e r n o r  

J u n e a u

February 20, 2007

The Honorable John Harris 
Speaker of the House 
Alaska State Legislature 
State Capitol, Room 208 
Juneau, AK 99801-1182

Dear Speaker Harris:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I am 
transmitting a bill relating to the authority of the Department of Environmental 
Conservation (department) to require certain monitoring, sampling, and reporting and 
to require permits for certain discharges of pollutants, and to criminal penalties for 
violations of the permit program.

Under the federal Clean Water Act, discharges of pollutants to surface waters 
require a permit either from the United States Environmental Protection Agency (EPA), 
or from a state that has received approval from the EPA to administer the permitting 
program. Alaska has applied to the EPA for approval of a state permitting program, 
and the EPA is currently reviewing Alaska's application. Under federal law, the EPA 
cannot approve a state program unless it is as stringent as the EPA's program. This bill 
would revise certain provisions of law governing the department's permitting and 
enforcement authority, in order to align the state's permit requirements with the EPA's.
I he changes are all designed to help facilitate final approval by the EPA of Alaska's 
program.

Three of the proposed changes would involve current exclusions from the 
requirement of getting a discharge permit. The first exclusion is for sew age. Current 
stale law provides that the discharge of sewage into a "sewerage system" does not need 
a permit. Federal law exempts only discharges of sewage into "publicly owned  
treatment works," The difference is that the federal exemption is for sew age going tr  a 
place where it will receive treatment; while the state exemption is broader and needs to 
be amended in order to reflect a treatment requirement. The solution offered by this bill 
would be simply to change the state exemption so that it matches the EPA's: only 
sew age discharged to a publicly owner! treatment works would be exem pt from the 
permit requirement.

http://WWW.GOV


The second exclusion would be for discharges that are incidental to certain 
drilling and trenching activities. Current state law exempts those discharges from the 
permit requirement if they don't result in a discharge "directly into any surface water." 
To align state law with the federal permit program, that phrase would be changed by 
deleting the word "directly" and changing "surface water" to "waters of the United 
States," a term defined identically in state and federal regulations.

The third and final exclusion is for the discharge of munitions on active ranges. 
The federal definition of "pollutant" at 40 C.F.R. 122.2 includes munitions, so a permit is 
required for their discharge to waters of the United States. Yet state law exempts the 
discharge of munitions from the permit requirement. This bill w ould limit the stale's 
munitions exem ption to discharges that do not enter waters of the United States, again 
to bring state law into line with federal law.

The bill includes three other provisions. One would give the department the 
authority to require site sampling and reporting of results analogous to what the FPA 
exercises under sec. 308 of the Clean Water Act. Another clarifies that the department's 
permitting authority extends to all "pollutants" listed under federal law. The third 
provision also follows federal law (33 U.S.C. 1319(c)) by allowing the department to 
pursue criminal enforcement for negligent violations of any aspect of the state permit 
program.

This bill is an essential component of the state's effort to receive primacy from 
the FiPA in the permitting of discharges in our state. I support continuing forward with 
efforts to receive primacy, and 1 urge your prompt and favorable action on this 
measure.

The Honorable John Harris

February 20, 2007

Page 2

Sarah Palin 
Governor



D e p a r t m e n t  o f  E n v i r o n m e n ta l  C o n s e r v a t io n  
N P D E S P r im a c y  

O v e rv ie w  a n d  S t a t u s  -  F e b r u a r y  2 0 0 7

B ack g ro u n d

Section  402 of the  C lean W ater Act (CWA) requ ires th a t all d ischarges to 
su rface  w aters be perm itted  u n d e r the  N ational P o llu tan t D ischarge 
E lim ination  S ystem  (NPDES) perm it program .

The CWA in ten d s  for s ta te s  to im plem ent (to have "prim acy’’ for) the NPDES 
program  w ith  the  E nvironm ental Protection Agency (EPA) acting  in an  oversight 
role.

Forty-live s ta te s  have prim acy for the  NPDES program . The four o th er s ta tes, 
aside  irom  A laska, th a t do no t have NPDES prim acy a re  Idaho, New Mexico, 
New H am psh ire  and  M assach u se tts .

EPA is the NPDES au th o rity  in  A laska. DEC plays a  secondary  role “certifying” 
th a t  EPA perm its  m eet s ta te  w ater quality  s ta n d a rd s  an d  issu in g  s ta te  perm its 
for very sm all d ischarges th a t EPA can n o t get to.

In 2005, the  A laska leg islature (SB 110) directed DEC to take all actions 
necessa ry  to a ssu m e  the NPDES d ischarge perm itting  au th o rity  including 
responsib ility  for issu ing  and  m onitoring com pliance w ith the  perm its.

NPDES P ro g ra m  C o m p o n e n ts

There a re  sLx com ponen ts to the  NPDES perm it program . The S ta te  in ten d s to 
a ssu m e  responsib ility  for the  first five.

1. N P D E S  P e rm it t in g  w hich a m o u n ts  to developing, issu ing , modifying and 
renew ing th e  perm its.

2. S to r m w a te r  P ro g ra m  w hich co n sis ts  of perm itting  sto rm w ater d ischarges 
from c o n stru c tio n  and  in d u stria l activities a s  well a s  perm itting  the 
sto rm w ate r collected an d  d ischarged  by large m unic ipal s to rm  sewer 
system s.

3. C o m p lia n c e  a n d  E n fo rc e m e n t  w hich includes m onitoring  com pliance w ith 
perm it te rm s and  conditions an d  tak ing  enforcem ent action  w hen 
necessary .

4. F e d e ra l F a c i l i t ie s  w hich involves perm itting  of d ischarges from  federally- 
owned facilities, su c h  as D epartm ent of D efense in sta lla tions.

5. P re - t r e a tm e n t  P ro g ra m  w hich consists  of regu la ting  highly toxic 
d ischarges in to  sew erage system s.

6 . B io s o lid s  M a n a g e n ie n t  P ro g ra m  w hich regu la tes the  d isposal of sewage 
trea tm e n t byproducts , or “sludge.”

C:\Documents and Settlngs\ihay\Desktop\NPDES Bill Materials - Overview 2-28-07.doc Page 1 of 2



D e p a r tm e n t  o f  E n v i r o n m e n ta l  C o n s e r v a t io n  
N PD E S P r im a c y  

O v e rv ie w  a n d  S t a t u s  -  F e b r u a r y  2 0 0 7

The Biosolids com ponen t is a  sm all com ponen t of the  NPDES program  in 
A laska. S ta te s  have the  option w h e th er to a ssu m e  prim acy  for th is  p a rt of the 
program .

NPDES P rim a c y  A p p lic a tio n

The app lica tion  to a ssu m e  NPDES prim acy includes:

1. A le t te r  f r o m  th e  G o v e rn o r  requesting  approval of the  s ta te ’s application;

2. A p r o g r a m  n a r r a t iv e  th a t describes how the  s ta te  will issue  perm its, en su re  
perm it com pliance, perform  enforcem ent, fund  the  program , track  issued  
perm its  an d  enforcem ent actions, an d  su b m it periodic repo rts to EPA;

3. An A t to r n e y  G e n e ra l s ta te m e n t  of legal au th o rity  th a t  confirm s the  s ta te ’s 
laws an d  regu la tions a re  sufficient to im plem ent the  NPDES program ;

4. A signed M e m o r a n d u m  o f  A g re e m e n t  (MOA) betw een the s ta te  and  EPA th a t 
es tab lish es  tim efram es for the  s ta te  to a ssu m e  a u th o rity  for the program  
com ponen ts over a  five-year period; and

5. A c o m p lia n c e  a s s u r a n c e  a g re e m e n t  developed betw een the S ta te  and  EPA 
th a t describes the  m ethods the  S ta te  will em ploy to a s su re  th a t perm ittees 
com ply w ith th e  te rm s and  conditions of th e ir perm its .

A p p lica tio n  S ta tu s

DEC su b m itted  the  NPDES prim acy application  to EPA by Ju ly  1, 2006, as 
d irec ted  by th e  leg islature.

EPA provided a n  extensive list of com m ents on the app lica tion  on O ctober 31, 
2006. It w as not u n til EPA reviewed the D epartm en t’s full application 
su b m iss io n  th a t they identified .several s ta tu to ry  sho rtcom ings th a t m u st be 
corrected  in o rd er to d em o n stra te  th a t the D epartm en t h a s  the necessary  
a u th o rity  to im plem ent the  NPDES program . Legislative action  on these 
s ta tu to ry  a m e n d m e n ts  is being  p u rsu ed  du ring  the c u rre n t legislative session 
(IIB 149 and  SB 91).

DEC is also m ak ing  revisions to the program  descrip tion , A ttorney G eneral’s 
s ta tem en t, MOA, an d  regu la tions in response to EPA com m ents.

DEC in ten d s to su b m it a revised application to EPA th is  sum m er, and  
an tic ip a te s  EPA program  approval by the  end of th e  c a len d a r year.
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Gives ADEC authority equivalent to that o f  EPA under sec. 308 o f  the 
Clean Water Act (CW A), to require monitoring, sampling and reporting.

Sec. 2.
Broadens the scope o f  A D EC ’s permitting authority to cover discharges o f  

waste material as well as disposal. A lso deletes an exemption for domestic 
sewage, which is dealt with elsewhere (see sec. 4 o f  bill, amending AS 
46.03.100(e)(1)).

Sec. 3.
Clarifies that it is up to ADEC what form o f authorization to require for any 

given discharge or activity.

See. 4.
This section changes three current exemptions from the permit requirement, 

in all cases to comply with the scope o f  the federal NPDES program. The 
exemptions are for domestic sewage, discharges incidental to drilling and 
trenching, and munitions.

Sec. 5.
Expands ADEC’s authority to include monitoring and reporting 

requirements in APDES permits to be equivalent to EPA’s authority under the 
CWA.

Secs. 6 & 7.
Clarify that the state term “waste material” covers “pollutants” as defined 

under federal law.

Sec. 8.
This follows the CWA in making negligent violations o f  the NPDES permit 

program enforceable through criminal misdemeanor charges.

Sec. 9.
Provides for an immediate effective date, to facilitate timely program 

approval by EPA.

Sectional Analysis of SB 91/HB 149

Sec. 1.


