


apportion nights spent in transit between Canada and Alaska, assuming there is an 
equivalent Canadian tax, there should be no apportionment problem if  the tax is 
calculated based on nights spent on Alaska waters.

The final commerce clause test element is whether the tax discriminates against interstate 
commerce. This prong o f the Complete Auto test, according to the Alaska Supreme 
Court, means that a state cannot impose a tax which discriminates against interstate 
commerce by providing a direct commercial advantage to local businesses relative to 
interstate business. Siong v. Department o f Revenue, 622 P.2d 967, 973 (Alaska 1981).

The Tonnage C lause
The tonnage clause is a relative o f the commerce clause; it too is concerned with ensuring 
the free flow o f commerce between states. It prohibits a state from laying "any Duty of 
Tonnage" without the consent o f Congress. The term "tonnage" originally referred to the 
internal capacity o f a vessel. Clyde Mallory Lines v. Alabama ex rel State Docks, 296 
U.S. 261, 265 (1935). However, the clause has been interpreted more expansively to 
include "all taxes and duties regardless o f their name or form, and even though not 
measured by the tonnage o f the vessel, which operai i to impose a charge for the privilege 
o f entering, trading in, or lying in a port." Id. The c’ause prohibits "reliano on tonnage 
duties to raise general revenues, to regulate trade, or to charge for the privilege o f 
entering, lying in, or trading in a port." New Orleans S.S. v. Plaquemine.' Port. Harbor 
and Terminal District. 874 F.2d 1018, 1023 (5th Cir. 1989).

The clause p e rm it cfr.tc* to charge for services rendered to a vessel, such as pilotage, 
wharfage use o f locks on a navigable river, or policing o f a harbor, Clyde M - norv Lines, 
296 U.S. at 265, or for ensuring the availability o f a sen ice, such as fire fighting, even 
though i t every vessel will actually need the service. Plaquemines. 874 F.2d at 1023.

The first question to ask in a tonnage clause analysis is whether the tax in question fits 
into the tonnage clause fram ew ork-w hether it might reasonably be construed as a charge 
for the privilege o f entering, trading in, or lying in a port.

West Virginia considered this issue in Hartley Marine Corporation v. M ierke, 474 S.E.2d 
599 (W.Va. 1996). The statute challenged in that case taxed the use or consumption by 
"motor carriers"--including buses, trucks, and aircraft as w ell as barges and w atercraft-of 
fuel purchased outside the state. Id. at 672. The court held:

Appellants urge this Court to view the use tax at issue as a charge 
for navigation o f the rivers in violation o f the Duty o f Tonnage Clause. If 
this use tax were solely imposed for fuel consumption on the waters o f this 
state, Appellants' arguments would be more convincing. The use tax at 
issue, however, is not a prohibited toll on the use o f this state's navigable 
waterways, but an excise tax on the use o f fuel which is imposed on all 
motor carriers operating within this state, including, buses, trucks, trains, 
and aircraft.

Representative Carl Gatto
March 19, 2003
Page 3



Id. at 612. Because the tax did not fall exclusively on users o f the state's waterways, the 
court did not see it as a tonnage tax.

The tax imposed in W est Virginia affected vessels and buses and aircraft, as well as 
commercial passenger vessels. A tax dealing exclusively with commercial passenger 
vessels m ay be more vulnerable to a tonnage clause argument.

Hawaii imposes fees for anchoring and mooring in state harbors. In Barber v. Hawaii. 42 
F.3d 1185 (9th Cir. 1994), the plaintiffs argued that mooring and anchorage fees collected 
by the state were a duty on tonnage that violated the federal tonnage clause. The 
plaintiffs conceded that under the Clyde Mallory case, a state was permitted to charge 
reasonable fees for services rendered. They apparently also conceded that provision of 
restroom facilities, parking, trash disposal and security services would be sufficient to 
satisfy the requirements o f the Clyde M ai'orv case. The plaintiffs then tned to argue that 
because the services provided were open to the public and not provided specifically for 
those paying the fees, that the state was effectively not providing those services. The 
court rejected this argument finding that Hawaii in fact provided services in exchange for 
the mooring and anchorage fees, and that the fees were not a duty on tonnage. Barber v. 
Hawaii, 42 F.3d at 1196.

The plaintiffs in Barber v. Hawaii apparently did not argue the tonnage clause issue very 
well, and the court's discussion o f the clause is cursory. However, the case upheld the 
fees in question. In contrast, a recent Rhode Island case held that a registration tee on all 
boats operated in Rhode Island waters for more than 90 days was an unconstitutional 
tonnage tax, because the revenues from the fee would not necessarily be used for services 
benefitting boaters. State v. Tumbaugh. 705 A.2d 530 (R.I. 1997).

The Rhode Island statute provided that the proceeds from the registration fee, subject to 
approval o f the General Assembly, should be allocated to fund expenses o f the 
Department o f Environmental Management, harbor maintenance, beating safety and 
other boating related programs. Id. at 532. The court wrote:

[I]t should be noted that any funds collected under the provisions o f this 
chapter were required to be allocated, distributed, and used subject to the 
approval o f the General Assembly. Thus this alleged restricted receipt 
account was entirely subject to being used as a general-revenue measure 
and not merely for the purpose o f providing services to boats, boaters, and 
navigational improvements.

The court rejected the state's argument that the registration fee was merely a property tax, 
and instead concluded that it was "a classic form o f tonnage tax specifically prohibited by 
the Constitution o f the United States." Id. at 533.

Representative Carl Gatto
March 19, 2003
Page 4



U nlike the N inth C ircuit case cited above, the R hode Island case w ould  no t be  b inding 
precedent on a federal d istrict court in A laska. N either the N in th  C ircu it case nor the 
Rhode Island care w ould  be b inding on an A laska state court, but a state court m ight 
regard such authorities as persuasive. The R hode Island decision  certain ly  dem onstrates 
that the tonnage clause is not a dead letter, and in light o f  the R hode Island decision, 
caution w ould certain.'y be in order in  im posing any fee o r tax exclusively  on vessels, 
unless the proceeds w ere used to provide services to vessels.

O th e r  P o ten tia l C o n s titu tio n a l Issues
A num ber o f  other constitutional p rovisions m ight be raised  in an attack  on a tax on 
passengers traveling on com m ercial passenger vessels.

If a tax can survive scrutiny  under the second prong  o f  the C om plete A uto  test and is at 
least m inim ally  rational, it can probably survive a  due process challenge as w ell. See 
Keane v. Local B oundary Com m ission, 893 P.2d 1239, 1248 (A laska 1995) ("A s long as 
services are available, the issue o f  usage by  the taxpayer is irrelevant."); K atm ailand . Inc. 
v. Lake and Peninsula Borough. 904 P .2d 397, 402 (A laska 1995).

Equal protection is another potential issue. A laska uses a slid ing  scale equal protection  
test, but the interests involved in  taxation fall at the low end o f  the scale and  are review ed 
under "relaxed scrutiny." Id. at 401, n. 6. T he federal equal p rotection  clause requires 
only that the tax be "rationally related to a legitim ate governm ental in terest." Id. at 401. 
As the A laska Suprem e C ourt observed, "[tjaxes are rarely  found to be w ithout a rational 
basis." Id. at 400.

Other potential argum ents m ight be based  on the foreign com m erce clause o r the 
privileges and im m unities clause o f  the federal constitution.

C onclusion
A head tax on cruise ship passengers m ight encounter challenges based  on several 
provisions o f  the U nited States constitu tion , particu larly  the com m erce clause and 
tonnage clauses.

R e p r e s e n t a t i v e  C a r l  G a t t o
M a r c h  1 9 ,  2 0 0 3
P ? g e  5
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F O R  AN A C T  E N T IT L E D

1 "A n Act re la tin g  to taxes reg a rd in g  certa in  com m ercial p assen ger vessels o pe ra tin g  in

2 the sta te ; an d  p rov id ing  fo r an  effective d a te ."

3 BE IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A LA SK A :

4 * Section I . AS 43 is amended by adding a new chapter to read:

5 C h a p te r  52. Excise T ax  on P assengers T rav e lin g  A board

6 a C o m m erc ia l P assen g er Vessel.

7 Sec. 43.52.010. Levy o f excise tax  on passengers trav elin g  ab o ard  a

S com m ercial p assen ger vessel. There is imposed an excise tax on passengers

9 traveling in the marine waters o f the state aboard a commercial passenger vessel that

10 provides overnight accommodations.

11 Sec. 43.52.020. R a te  o f  tax. The tax imposed by this chapter is levied at a

12 rate o f $100 a passenger a voyage.

13 Sec. 43.52.030. L iab ility  fo r p ay m en t o f  tax . (a) A passenger traveling in

14 the marine waters o f the state aboard a commercial passenger vessel that provides
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overnight accom m odations is liaole for the tax imposed by this chapter. The tax

(1) shall be co! ected by the person who provides the travel to the

passenger; and

(2) is due and payable to the department

(A) by the person who provides the travel to the passenger,

regardless o f  whether the person actually collects the tax from the passenger;

and

('3 ' in the manner and at the tim es required by the departm ent

by regulation.

(b) A passeng r is not liable for the tax under this chapter if that passenger 

was liable for the tax within the preceding 30 days.

(c) A person who provides travel for a passenger who, under (b) o f  this 

section, would not be liable for the tax under this chapter is not required to collect and 

pay the tax to  the depar m ent if the person reasonably believes that the passenger is 

not liable for the tax under b) o f  this section.

Sec. 43.52.040. D isposition o f p roceeds. The proceeds from the tax imposed 

by this chapter shall be depc sited in the general fund.

Sec. 43.52.050. A d m in is tra tio n , (a) The departm ent shall

(1) adm inister this chapter; and

(2) collect, and supervise and enforce the collection of, taxes due under 

this chapter and penalties as provided in AS 43.05.

(b) The departm ent m aj adopt regulations to carry out the purposes o f  this 

chapter.

Sec. 43.52.900. D efinitions. In this chapter, unless the context otherwise 

requires,

(1) "commercial passenger vessel" m eans a vessel that is used in the 

common carriage o f  passengers in com m erce; "com mercial passenger vessel" does not 

include a

(A) vessel with an overnight accom m odation capacity for fewer

than 12 passengers;

(B) noncom m ercial vessel or a vessel operated by the state, the

HB 207 -2-
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1 United States, or a foreign government; or

2 (C) vesst! licensed under AS 16.05.490 and used in charter

3 service for the recreational taking o f fish and shellfish;

4 (2) "marine waters o f  the state" means the m arine bays, sounds, rivers,

5 inlets, straits, passages, canals, Pacific Ocean, G ulf o f  Alaska, Bering Sea, and Arctic

6 Ocean within the territorial limits o f  the state, and all other bodies o f  marine water that

7 are wholly or partially within the state or are under the jurisdiction o f  the state;

8 (3) "passenger" m eans a person with w hom  a common carrier has

9 contracted for carriage from one place to another.

10 * Sec. 2. The uncodified law o f  the State o f  Alaska is am ended by adding a new section to

11 read:

12 TRANSITION: REGULATIONS. N otwithstanding sec. 4 o f  this Act, the

13 Department o f  Revenue may proceed to adopt regulations to implem ent sec. 1 o f  this Act.

14 The regulations take effect under AS 44.62 (Administrative Procedure Act), but not before the

15 effective date o f  sec. 1 o f  this Act.

16 * Sec. 3. Section 2 o f  this Act takes effect immediately.

17 * Sec. 4. Section 1 o f  this Act takes effect January 1, 2004.

23-LS0850\A
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An excise tax on passengers traveling on commercial passenger vessels might engender 
challenges based on the commerce and tonnage clauses o f  the Constitution o f  the United 
States.

Comm erce Clause

When the framers wrote the federal constitution, they were very concerned about 
removing barriers to free trade between the states. This concern was addressed in the 
Commerce Clause in Article I, section 8 o f the Constitution o f  the United States. The 
commerce clause expressly permits Congress to regulate commerce am ong the several 
states. It has also been interpreted to include a "negative command, known as the 
dormant Commerce Clause, prohibiting certain state taxation even where Congress has 
failed to legislate on the subject." Oklahoma Tax Commission v. Jefferson Lines. Inc.. 
514 U.S. 175,179(1995).

The Supreme Court has developed a four-part test for determining the validity o f a tax 
under the federal commerce clause:

(1) whether the activity taxed has a sufficient nexus with the taxing state;
(2) whether the tax is fairly related to benefits provided by the state to the 
taxpayer;
(3) whether the tax is fairly apportioned to local activities; and
(4) whether it discriminates against interstate commerce.

Sjong_ v._ StattL Department o f  Revenue. 622 P.2d 967, 973 (Alaska 1981;, citing 
CpfflPteft Auto Transit. Inc.. y, Bradv. 430 U.S. 274 ,279  (1977).1

1' Although this is an older case, the four-part test it describes is still good law. See Jor 
example Oklahoma T ^ -Q a iBmjgSi9Il V' Jefferson L ire?, Inc., 514 U.S. 175, 183 (1995). 
Sometimes courts first analyze whether a law treats in-state and out-of-state interest
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The first prong of the Complete Auto deals with ’nexus,1' or the quantity and quality of 
connections between the taxing state and the activity being taxed. The many interactions 
between cruise ships and coastal communities in Alaska would be found sufficient to 
satisfy the first prong of the Complete Auto test. Cruise ships and ferries provide 
overnight accommodations in part to enable passengers to enjoy the goods, services, and 
attractions available on shore in Alaskan communities. Cruise ships and ferries dock in 
Alaska ports, purchase goods and services from local vendors, and cruise ships sell on­
shore tours and other services to disembarking passengers. Other state taxes involving 
vessels have easily met this prong o f the Complete Auto test by virtue o f  less extensive 
contacts with shore. See Siong v. State. Department o f Revenue. 622 P.2d 967, 970-971 
(Alaska 1981); Hartley Marine v. Mierke. 474 S.E.2d 599, 608-609 (W. Va. 1996).

The second prong, requiring a fair relationship to benefits provided by the state to the 
taxpayer, is also easily met. This relationship need not be especially close. According to 
the United States Supreme Court,

If the c . cnt is taxable, the proceeds from the tax may ordinarily be used 
for purposes unrelated to the taxable event. ... The bus terminal may not 
catch fire during the sale, and no robbery may be foiled while the buyer is 
getting his ticket, but police and fire protection, along with the usual and 
usually forgotten advantages conferred by the State's maintenance o f a 
civilized society, are justifications enough for the imposition o f  a tax.

Oklahoma Tax Commission v. Jefferson Lines, 514 U.S. at 199-200 (upholding an 
Oklahoma sales tax on the full price o f  bus tickets, including tickets for travel between
staten).2 See also Hartley Marine v. M ierke. 474 S.E.2d at 610 ("There simply is no 
requirement that the tax imposed result in a direct and attributable benefit to a taxpayer.") 
Cruise ships and disembarking ferry and cruise ship passengers use many services 
provided by state and local government. For purposes o f the commerce clause, it is not 
necessary that each vessel or passenger actually need or use each service in order to 
justify the tax.

The apportionment prong of the Complete Auto test is intended to ensure that "each State 
taxes only its fair share o f an interstate transaction." id. at 184, quoting Goldberg v. 
Sweet. 488 U.S. 252 (1989). Although there may be some question about how to

differently, and then move to the Complete Auto test. See Barber v. Hawaii. 42. F.3d 
1185, 1194 (9th Cir. 1994); Hartley Marine Corporation v, M ierke. 474 S.E.2d 599, 607 
(W.Va. 1996).

2' Similarly, to satisfy the requirements o f due process, the relationship docs not have to 
be particularly close-"[a]s long as the services are available, the issue o f usage by the 
taxpayers is irrelevant." Keane v, Local Boundary Commission. 893 P.2d 1239, 1248 
(Alaska 1995).
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apportion nights rpcnt in transit between Canada and Alaska, assuming there is an 
equivalent Canadian tax, there should be no apportionment problem if the tax is 
calculated based on nights spent on Alaska waters.

The final commerce clause test element is whether the tax discriminates against interstate 
commerce. This prong o f the Complete Auto test, according to the Alaska Supreme 
Court, means that a state cannot impose a tax which discriminates against interstate 
commerce by providing a direct commercial advantage to local businesses relative to 
interstate business. Siong v. Department of Revenue. 622 P.2d 967,973 (Alaska 1981).

The Tonnage Clause
The tonnage clause is a relative o f  the commerce clause; it too is concerned with ensuring 
the free flow  o f commerce between states. It prohibits a state from laying "any Duty o f 
Tonnage" without the consent of Congress. The terra "tonnage" originally referred to the 
internal capacity of a vessel. Clyde Mallory Lines v. Alabama ex rcl State Docks, 296 
U.S. 261, 265 (1935). However, the clause has been interpreted more expansively to 
include "all taxes and duties regardless o f their name or form, and even though not 
measured by the tonnage of the vessel, which operate to impose a charge for the privilege 
o f entering, trading in, or lying in a port." Id, The clause prohibits "reliance on tonnage 
duties to raise general revenues, to regulate trade, or to charge for the privilege o f 
entering, lying in, or trading in a port." New Orleans S.S, v. Plaquemines Port. Harbor 
and Terminal D istrict 874 F,2d 1018,1023 (5th Cir. 1989).

The clause permits states to charge for services rendered to a vessel, such as pilotage, 
wharfage, use o f locks on a navigable river, or policing o f a harbor, Clvde Mallory Lines. 
296 U.S. at 265, or for ensuring the availability o f  a service, such as fire fighting, even 
though not every vessel will actually need the sendee. Plaquemines. 874 F.2d at 1023.

The first question to ask in a tonnage clause analysis is whether the tax in question fits 
into the tonnage clause framework—whether it might reasonably be construed as a charge 
for the privilege o f entering, trading in, or lying in a port.

West Virginia considered this issue in Hartley Marine Corporation v. Mierke. 474 S.E.2d 
599 (W.Va. 1996). The statute challenged in that case taxed the use or consumption by 
"motor carricrs"«including buses, trucks, and aircraft as well as barges and watcrcraft--of 
ftiel purchased outside the state. I& a t6 7 2 . The court held:

Appellants urge this Court to view the use tax at issue as a charge 
for navigation o f the rivers in violation o f the Duty o f  Tonnage Clause. If 
this use tax were solely imposed for fuel consumption on the waters o f this 
state, Appellants' arguments would be more convincing. The use tax at 
issue, however, is not a prohibited toll on the use o f this state's navigable 
waterways, but an excise tax on the use o f fuel which is imposed on all 
motor carriers operating within this state, including, buses, trucks, trains, 
and aircraft.
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at 612. Because the tax did not fall exclusively on users o f the state's waterways, the 
court did not see it as a tonnage tax.

The tax imposed in West Virginia affected vessels and buses and aircraft, as well as 
commercial passenger vessels. A tax dealing exclusively with commercial passenger 
vessels may be more vulnerable to a tonnage clause argument.

Hawaii imposes fees for anchoring and mooring in state harbors. In Barber v. Hawaii. 42 
F.3d 1185 (9th Cir. 1994), the plaintiffs a-gued that mooring and anchorage fees collected 
by the state were a duty on tonnage that violated the federal tonnage clause. The 
plaintiffs conceded that under the Clvde Mallory case, a state was permitted to charge 
reasonable fees for services rendered. They apparently also conceded that provision o f 
restroom facilities, parking, trash disposal and security services would be sufficient to 
s r is fy  the requirements o f the Clvde Mallory case. The plaintiffs then tried to argue that 
because the services provided were open to the public and not provided specifically for 
those paying the fees, that the state was effectively not providing those services. The 
court rejected this argument finding that Hawaii in fact provided services in exchange for 
the mooring and anchorage fees, and that the fees were not a duty on tonnage Barber v. 
Hawaii. 42 F.3d at 1196.

The plaintiffs in Barber v. Hawaii apparently did not argue the tonnage clause issue very 
well, and the court's discussion o f the clause is cursory. However, the case upheld the 
fees in question. In contrast, a recent Rhode Island case held that a registration fee on all 
boats operated in Rhode Island waters for more than 90 day?, was an unconstitutional 
tonnage tax, because the revenues from the fee would not necessarily be used for services 
benefitting boaters. State v. Tumbaugh. 705 A.2d 530 (R..J. 1997).

The Rhode Island statute provided that the proceeds from the registration fee, subject to 
approval o f  the General Assembly, should be allocated to fund expenses o f the 
department o f  environmental management, harbor maintenance, boating safety and other 
boating related programs. Id. at 532. The court wrote:

fl]t should be noted that any funds collected under the provisions o f this 
chapter were required to be allocated, distributed, and used subject to the 
approval o f  the General Assembly. Thus this alleged restricted receipt 
account was entirely subject to being used as a gcncral-rcvcnue measure 
and not merely for the purpose o f  providing services to boats, boaters, and 
navigational improvements.

The court rejected the state's argument that the registration fee was merely a properr tax, 
and instead concluded that it was "a classic form o f  tonnage tax specifically prohibited by 
the Constitution o f the United States." Id. at 533.
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Unlike the Ninth Circuit case cited above, the Rhode Island case would not be binding 
precedent on a federal district court in Alaska. Neither the Ninth Circuit case nor the 
Rhode Island case would be binding on an Alaska stare court, but a state court might 
regard such authorities as persuasive. The Rhode Island decision cert*inly demonstrates 
that the tonnage clause is not a dead letter, and in light o f the Rhode Island decision, 
caution would certainly be in order in imposing any fee or tax on exclusively on vessels, 
unless the proceeds weie used to provide services to vessels.

O th er Potential C onstitutional Issues
A number of other constitutional provisions might be raised in an attack on a tax on 
passengers traveling on commercial passenger vessels.

If a tax can survive scrutiny ic r  the second prong o f the Complete Auto test and is at 
least minimally rational, it can probably survive a due process challenge as well. See 
Keane v. Local Boundary Commission, 893 P.2d 1239, 1248 (Alaska 1995) ("As long as 
sendees are available, the issue o f usage by the taxpayer is irrelevant."); Katmailapd. Inc 
v Lake and Peninsula Borough. 904 P.2d 397,402 (Alaska 1995).

Equal protection is another potential issue. Alaska uses a sliding scale equal protection 
test, but the interests involved in taxation fall at the low end o f the scale and are reviewed 
under "relaxed s iny." Id. at 401, n. 6. The federal equal protection clause requires 
only that the tax be "rationally related to a legitimate governmental interest." Id at 401. 
As the .Alaska Supreme Court observed, "[t]axes are rarely found to be without a rational 
basis." Id. at 400.

Other potential arguments might be based on the foreign commerce clause or the 
privileges and immunities clause o f  the federal constitution.

Conclusion

A head tax on cruise ship passengers might encounter challenges based on several 
provisions o f the United States constitution, particularly the commerce clause and 
tonnage clauses.

KLK.med
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SUBJECT: Cruise Ship Head Tex

TO Representative Ramona Barnes

FROM: Pamela Fmli 
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You have naked whether there are legal problems with adding a cruise ship head tax like that 
in CSS3 308CFEM) to HB 3002.

Single S abject
HB 3002 addresses public employee compensation and beneJts. The only conceivable link 
between HB 3002 and a ciuise ship head tax would be "public finance," but this may be too 
broad to be upheld. See EarhfltX-Dfiukrn e; ian, 742 P.2d 1290 (C alif 1987). O f course, the 
Senate could decide to introduce and pass the "head tax" b ill as separate legislation.

Constitutional Issues
The tax in CSSE 308(FIN) may be subject to constitutional challenges. Ill particular, I think 
it might engender challenges based on (he commerce and tonnage clauses o f the Constitution 
of the United States.

Commerce d a n s e
When the framers wrote (he federal constitution, they were very concerned about removing 
barriers to free trade between the states. This concern wait addressed in the Commerce 
Clause in Article I, section 8 ofthe Constitution of the United States. The onmmerfce clause 
expnwsly permits Congress to regulate commerce among the several states. It has also been 
interpreted to include a "negative command, known as the dormant commerce Clause, 
prohibiting certain state taxation evep where Congress has failed to legislate on the subject" 
Oklahoma Tax Commission v Teffor*on Lines. Inc.. 514 U.S. 175. 179. (1995).

The Supreme Court has developed a fbur-part test lo r determining the validity o f a tax unaer 
the federal commerce clause:

(1) whether the activity taxed has a sufficient nexus with the taxing state;
(2) whether the tax is fairly related to benefits provided by the state to the taxpayer
(3) whether the tax is fairly apportioned to local activities; and
(4) whether it discriminates against interstate commerce.
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îiKiJQ&X -SiatC. Dflpartmoflt ofRftVtgnic, 622 P.2d 967. 973 (Alaska 1981), citing Cnmplrjr 
Auio.Iransit, Inc., v.Jirariy, 430 U.S. 274,279 (197T).V

9
The first prong of the Complete Auto deals with "nexus," or the quantity end quality of 
connections between the taxing state and the aotivity being taxed. The activity taxed by a 
bcL. tax would be either the provision of accommodations, ccr the privilege o f  renting Or Using 
Accommodations, depending on how the tax was structured In either case, the many 
interactions between cruise ships and coastal communities in Alaska would be sufficient to 
satisfy the first prong of the Complete A urn ti»e Cruise ships and fferries provide overnight 
accommodations in port to enable passengers to cruoy the goods, services, and attractions 
available on chore in Alaskan communities. Cruise ships and ferries dock La AJaska ports, 
purchase goods and services from local vendors, and cruise ships sell on-shore tours and 
other services to disembarking passengers. Other state taxes involving vessels have easily 
met this prong of the Complete Anto tost by virtue o f less extensive contacts with shore. See 
Sjong y.. State, Dgpartmenl.nf RfiYCnua, 622 P,2d 967, 970-971 (Alaska 1981); Hartley 
Marine v. Mierke, 474 S.E.2d 599, 608-609 (W. Va. 1996).

The second prong, requiring a fair relationship to bm rfits provided by the state to the 
taxpayer, is also easily met. This relationship need not be especially close. According to the 
United States Supreme Court,

I f  the event is taxable, the proceeds from the tax may ordinarily be used fox 
purposes unrelated to the taxable event. ... The bus terminal may not catch 
tiro during Che sale, and no robbary may be tolled while the buyer is getting 
his ticket; but police and fixe protection, along with the usual and usually 
forgotten advantages conferred by the State's maintenance o f a  civilized 
society, are justifications enough for the imposition o f a tax.

Oklahoma Tsx..Cnmmistiar), y -  fcffflrgon .Linen, 514 U.S. st 199-200 (upholding an 
Oklahoma sales tax an the toll price o f  bus tickets, including tickets foe travel between 
states).*' Sea also Hartley v Mierke 474 SJBJZA at 610 ("There aimply is no
requirement that the tax; imposdd result in a direct and attributable benefit to a taxpayer.")

u Although this is an older case, the tour-pert test It describee ia still good law See
for example Oklahoma Tax Commission v. Jefferson IJnea Inc , 314 U.S. 175, 183 (1995),
Sometimes courts first analyze whether a law treats in-state and out-of-state interest 
differently, and then moves to the Complete Auto test Sm B m W v . Hawaii, 42 F.3d 1185,
1194 (9th Cir. 1994); Hartley Marina rmpnratin-. •,». Mierke 474 S.E.Zd 599, 607 (W.Va. 
1996).

v Similarly, to satisfy the requirements o f duo process, the relationship does not have 
tu be particularly close—"(a)s long as the services are available, the issue o f  usage by the 
taxpayers is irrelevant." Keane v. Iziesl Boundary rom m icclon, 893 P.2d 1239, 1248 
(A lasU  1995).
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Cruise ships and disembarking foxy and cruiss ship passengers use many services provided 
by stale and local government For purposes of tbo commerce clause, it is not necessary that 
each vessel cr passenger actually need or use each service in order to justify the tax.

The apportionment prong of the Complete Antn test is intended to ensure that "each State 
taxes only its fhir share of an interstate transaction." Id. at 184, quoting Ciolrihgg v. Sweet,
48S U.S. 252 (1989). Although there maybe some question about bow to apportion nights 
spent in transit between Canada and Alaska, assuming (here is an equivalent Canadian bed 
tax, there should be no apportionment problem if  the tax is calculated based on nights spent 
on .Alaska waters.

The final commerce clause test element is whether the tax discriminates against interstate 
commerce. This prong o f the Complete Anfn test, according to the Alaska Supreme Court, 
means that a state cannot impose a tax which discrunrnatES against interstate commerce by 
proVding a direct commercial advantage to local businesses relative to interstate business 
Sjang v. DepartmcntofRcvmuc, 622 P.2 d 967, 973 (Alaska 1981). The coverage of the 
proposed tax (which does not affect non-commercial vessels, or vessels with fewer than 50 
berths) is very similar to that o f  Juneau's omise ship head tax ordinance. John Corso, the 
City Attorney for the City and Borough, has expressed concern that the cruise industry will 
challenge the city’s ordinance based on this prong o f the Complete Auto test. Memo from 
John R. Corso to the Mayor and Assembly, dated July 22,1999. Mr. Corso opined that the 
Juneau head tax "would have a much hotter chance o f surviving a discrimination claim" 
without those exemptions. Id, page 4. That point is worth considering in regards to the 
proposed tax.

Tlxe T onnage  C lause
The tonnage olanso is & relative o f  the commerce clause; it too is concerned with ensuring 
the free flow o f commerce between states. It prohibit* a  state from laying "any Duty oi  
Tonnage" without the consent o f Cocgreea. The term "tonnage" originally refereed to the 
internal capacity o f  a  vessel. Clvde Mallory r.inw v Alabama ex ml Slate Docks. 296 U.S.
261,265 (1935). However, thevclinise has been interpreted more expansively to include “all H  
taxes and duties regardless of their name or farm, and even though not measured by the I 
tonnage o f  the vesaol, which operate to impose a charge fbr the privilege o f entering, trading ( 
in, or lying in a  port" Id. The clause prohibits "reliance on tonnage duhea to raise gcnoul J  
revenues, to regulate trade, or to charge for the privilege o f  entering, lying in. or trading in 
a p o rt"  New Orleans S S. v. Plaquemines Port, Harbor and Terminal DiatrioL 874 F.2d 
1018,1023 (5£h Cir. 1989).

The clause permits states to charge for sorvioos rendered to a vessel, such as pilotage, 
wharfage, use o f locks on a navigable river, or policing o f a harbor, Clyde Mallory T in ^
296 U.S. at 265, or for ensuring the availability o f  a service, such as fire fighting, even 
though not every vessel will actually neod the service. Plaquemines, 874 F.2d at 1023.
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The first question to ask in a tonnage clause analysis is whether the tax in question fits into 
the tonnage clause framework—whethor it might reasonably be construed as a charge for the 
privilege o f enteriag, trading in, or lying in a port.

West Virginia reccotfy considered tfcis issue in Hartley Marine Corporation yJMierkc. 474
S.B.2d 599 (W.Va. 1996). The statute challenged in that case taxed the use or consumption 
by "motor carriers'-including buses, trucks, and aircraft as well as barges and watercraft-of 
fuel purchased outside the state. LL at 672. The court held.

Appellants urge this Court to view the use tax at issue as a charge for 
navigation o f the riven in violation of the Duty o f  Tonnage Clause. If  this 
use tax were solely imposed for fuel consumption cn the waters o f this state,
Appellants’ arguments would be more convincing. The use tax at issue, 
however, is not a prohibited toll on the use o f  this state's navigable 
waterways, but an excise tax on the use of fuel which is imposed on all motor 
carriers operating within this state, including, buses, trucks, trains, and 
aircraft.

Id  at 612. Because the tax did cot fall exclusively on users o f  the slate’s waterway j the 
court did not see it as a tonnage tax.

The me imposed in CSSB 308(FIN) is diatinguishabl 5 from the tax in (he West Virgiuta cai^, 
however, because it affects commercial passenger vessel* exclusively (not vessels and buses 
and aircraft, like the Wcat Virginia tax). That makes it more likely that a court will entertain 
a tonnage clause argumenL

Hawaii imposes feea for anchoring and mooring in state, harbors. In Barber v. Hawaii 4.’
F.3d 1185 (9tb Cir. 1994), (he plaintiffs argued that mooring and anchorage fees collected 
by the state wore a duty on tonnage that violated the federal tonnage clause. The plaintiffs 
conoeded (hat under (he Qy&a Mallory case, a state was permitted to charge reasonable fees 
for services rendered. They apparently also conceded that pro vision o f restroom facilities, 
parking, Crash disposal and security services would be sufficient to satisfy the requirement* 
o f  the Clyde,Mallqfy case. The pLadntiffk then tried to argue that because the service* 
provided were open to the public and nbtprovided specifically for those paying foe foes, foot 
the state was effectively not providing those services. The court rejected this argument 
finding that Hawaii in fiict provided services in exchange for the mooring and anchorage 
fees, and that the fees were not a duty on tonnage. Barber v. Hawaii, 42 F.3d at 1196.

The plainti ffs in Barber v. Hawaii apparently did not argue foe tonnage clause issue very 
well, and foe court’s discussion o f the clause is cursory. However, the case upheld the fee® 
in question. In contrast, a recent Rhode Island case held that a registration fee on all boat* 
operated in Rhode Island waters for more foam 90 days was an unconstitutional tonnage tax, 
because foe revenues from foe fee would not necessarily be used for services benefitting 
boaters. State v. Tumbjuiyh, 705 A.2d 530 (R.I. 1997).
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The Rhode Island statute provided that the pro reds from the registration fee, subject to 
approval o f the General Assembly, should be allocated to fond expenses o f the department 
o f  environmental management, harbor maintenance, boating safety and other boating related 
programs. Id. at 532. The court wrote;

PQt should be noted that any funds collected under the provisions o f this 
chapter were required to be allccat I, distributed, and used subject to the 
approval o f the General Assembly. Thus this alleged restricted receipt 
account was entirely subject to being used as * general-revenue measure and 
not merely for the putpoii. of providing services to boats, boaters, and 
navigational improvements.

The court rejected the state's argument that the registration fee was merely a property tax. 
and instead concluded that it was "a classic fbnu o f  tonnage tax specifically prohibited by 
the Constitution of the United State*." Id. at 533.

Unlike the Ninth Circuit case cited above, the Rhode Island case would not be binding 
precedent on a federal district court in Alaska. Neither the Ninth Circuit case nor the Rhode 
Island case would be binding on. an Alaska stale court, but & state court might regard such 
authorities as persuasive. The Rhode laland decision certainly demonstrate* that the tonnage 
clause is not a  dead leOer, and in light o f  the Rhode Island decision, caution would caruinl} 
be in order in imposing any fee or tux on exclusively on vessels, unices the proceeds wett 
used to pr vide services to vessels, A bed tax that was imposed on beds on land a3  well as 
beds in ships would probably avoid tonnage clause problems.

O ther Potential Constitutional Issues
There arc a number o f other constitutional provisions frequently used to challenge tax 
statutes which might be raised in an attack on the proposed tax.

I f  a tax can survive scrutiny under the second prong o f the fim plctnA ulD  test and is at least 
minimally rational, it can probably survive a  due process challenge as well. See Ksana v. 
JLcual Boundary Comnu'sston. 893 P-2d  1239,1248 (Alaska 1995) ("As long as service* arc 
available, the issue o f  usage by the taxpayer is irrelevant"); K~a»m*ilanH, Tnc. v. Tydtcand 
Peninsula. Rare Ugh. 904 P.2d 397,402 (Alaska 1995).

Equal protection is another potential issue. Alaska uses a sliding scale equal protection tost, 
but the interests involved in taxation fall at the low end o f  the scale and are reviewed under 
"relaxed scrutiny." id. a: 401, a. 6 . The federal equal protection clause require* only that 
the tax be "rationally related to a legitimate governmental interest " Id. at 401. As the 
Alaska Supreme Court observed, "[t]axes are rarely found to be without a rational basis."
Id. at 400.

Other potential arguments might be based on the foreign commerce clause or the privileges 
and immunities clause o f the federal constitution.
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Conclusion
Putting a crujse ship head tax in HB 3002 would raise serious single subject questions. In 
addition, a  tax like that in CSSB 30S(FIN) might encounter chpJlengas b a s e d  on several 
provisions of the United States constitution, particularly the commerce clause and tonnage 
clauses.
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B IL L  NO. HB 222

Bill Language: This bill would grant commercial vessel passengers who are liable for the $46 tax under 
AS 43.52.220 a tax credit equal to any passenger taxes they may pay in any of their first five ports of call.

Revenues: Since Juneau and Ketchikan currently have a $5 and a $7 tax on commercial vessel 
Passengers, respectively, this bill will cost the state at least $12 per passenger. Since the cruise industry 
projects approximately one million passengers for the 2007 cruise season, we anticipate that this will cost 
the state approximately $12 million in fiscal year 2008.

One effect of this bill will be to remove the current dis-incentive for communities to tax cruise passengers. 
Each community will have the option to tax passengers, and that tax will effectively be paid by the state 
rather than by the passenger, up to a total of $46 for all communities. Therefore, we anticipate that by the 
next cruise season, more communities will have imposed passenger taxes which take advantage of the 
credit. These hypothetical local taxes will be higher than the $5 which the ports of call could get from the 
state. Therefore, it is possible that this measure could eventually erode essentially all of the state’s 
revenues from the commercial passenger vessel tax.

The current law calls for the state to share $5 j. er passenger with each of the first five ports of call which do 
not charge their own tax. The state is also called to share 25% of the money collected with regions which 
are impacted by the cruise industry. Funds for impacted regions could potentially be reduced to nothing by 
this bill.

Expenditures: It is not anticipated that this bill will result in any additional expenditures for the Department 
of Re 3nue
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M E M O R A N D U M January  26, 2007

S U B JE C T :

T O :

F R O M :

33 U .S.C . 5(b) and appropriations (W ork  O rder N o. 25-LS0451) 

R epresentative M ike H aw ker

D onald M. Bullock 
Legislative C ounsel

You asked w hether appropriations from  revenue received  from  the cruise ship passenger 
tax in AS 43.52.200 - 43.52 .295  m ust be used for an appropria te  purpose only in an area 
in which the passenger vessel operates to avoid conflic t w ith 33 U .S.C . 5(b).1

T he short answ er is that the use o f m oney from the tax in an area in w'hich the vessel 
carrying taxable passengers does not operate m ay be d isallow ed  under 33 U.S.C. 5(b) 
unless the m oney is used "solely to pay the cost o f a service to the vessel or w ater craft."

S tate-im posed taxes related to the operation o f vessels o r o ther w ater craft are generally  
prohibited under 33 U.S.C. 5(b).: w ith  lim ited exceptions. T hat subsection o f the U nited 
States C ode reads as follows:

(b) No taxes, tolls, operaung  charges, tecs, or any o ther 
im positions w hatever shall be levied upon o r co llected  from any vessel or 
o ther w ater craft, or from  its passengers o r crew , by any non-Federal 
interest, if the vessel o r w ater craft is operating  on any navigable waters 
subject to  the authority o f the United States, or under the right to freedom  
o f navigation on those waters, except for—

(1) fees charged under section 1.08 o f the W ater Resources 
D evelopm ent A ct o f 19S6 (33 t'.S.C. 2236);

(2) reasonable fees charged on a fair and equitable basis
th a t-

’ I provided you with a general d iscussion o f the lim itations on the use o f revenues 
derived from  the cruise ship passenger tax in a m em o dated  Jan. 23, 2007, under W ork 
O rder No. 25-LS0431.

: 33 U.S.C. 5(b) was enacted in 2002 and am ended in 2003. P .L  107-295, T itle IV, 
§ 445, 116 Slat. 2133 (2002); P.L. 108-176. T itle V III. § 829(a). 117 Stat. 2597 (2003).



(A) are used so lely  to  pay the co st of a service to the
vessel o r w ater craft;

(B) enhance the safety  and effic iency  o f in terstate 
and foreign com m erce; and

(C) d o  not im pose m ore than a sm all burden on 
interstate o r foreign com m erce; or

(3) property  taxes on vessels o r  w atercraft, o ther than 
vessels o r w atercraft that are prim arily  engaged  in foreign com m erce if 
those taxes are perm issib le  under the U nited  S tates C onstitution. 
[Em phasis added.]

N ote the em phasized  words "and" and "or" in the excerp t above. The w ord "or" in 
33 U .S.C. 5(b)(2)(C ) m eans that any  one o r m ore o f  the three op tions in 33 U .S.C . 5(b)(1) 
- (3) qualifies as an exception to the general p roh ib ition  on state3 " taxes, to lls, operating 
charges, fees, o r any other im positions." On the o ther hand, the w ord "and" that is 
em phasized in ihe excerpt at the end o f subparagraph (2)(B ) im plies that the state 's use o f 
"reasonable fees" m ust meet all three criteria under paragraph (b)(2).

T he use o f the w ords "and" and "or" and the problem s o f possible am biguity  are 
d iscussed in D ickerson, The Fundamentals o f Legal Drafting, 2d ed. (1986). sec. 6.2, 
pp. 104 14. T he introduction to the d iscussion in D ickerson is as follow s:

Problem s o f m ultiple m odifications o r  reference are perhaps best 
approached  through the peculiar uncertain ties involved in the use o f  "and" 
and "or." The d ifference betw een "and" and "or" is usually  ex p lained  by 
saying that "and" stands for the conjunctive, connective, o r additive and 
"or" for the disjunctive or alternative. The form er connotes "togetherness" 
and the latter tells you to "take your pick." So m uch is clear.

D ickerson at 1 0 4 .4

In o ther w ords, if  the fees w ere used to enhance the safety and effic iency  o f in terstate and 
toreign com m erce and do not im pose m ore than a sm all burden on in terstate  o r foreign 
com m erce, but are not used to pay the cost o f  service to the passenger vessel linked to the 
fee, the fee w ould  be prohibited under this section. T o  qualify  as an exception  under 
paragraph (b)(2) to the general p rohibition  in subsection (b), the purpose o f  the 
appropriation m ust m eet all three criteria; an appropriation  for expenditure in an area .n 
which the vessel does not operate w ould fail to qualify  unless tne m oney is som ehow 
ased "solely to pay the cost o f service" to the passenger vessel.

Representative Mike Hawker
January 26, 2007
Page 2

The state is a  "non-federal in terest" and is therefore subject to the general prohibition 
and lim ited exceptions in 33 U.S.C. 5(b).

* D ickerson is referenced num erous tim es in the Manual o f Legislative Drafting 1,2005), 
See. e g, pages 60. 68. and 72,



Representative Mike Plawker
January 26, 2007
Page 3

Iri closing, and with reference to the m em orandum  to you dated  January  23, 2007 that 
also d iscussed  33 U .S.C. 5(b), note that a "fee" and a "tax" m ay not be the sam e thing for 
the purposes o f  that subsection . T he term s "taxes" and "fees" are listed separately  in the 
first sentence in the subsection , "fees" are referred  to in subparagraphs (1) and (2), and 
"taxes" are referred to subparagraph (3). T here is a possib ility  that a court m ay not 
consider the s ta te’s "tax" at a rate o f "$46 a passenger per voyage" a "fee" when 
interpreting  33 U.S.C. 5(b)(1) and (2), in w hich case  an exception  under those paragraphs 
w ould not apply. I cannot predict w hether a d istinction  may be m ade betw een the tw-o, 
but w anted to point this possib ility  ou t to you.

If I m ay be o f  further assistance, p lease let m e know'.

D M B djw
07-030.1jw

#



HB 222 - Summary of Legal Opinions

The Initiative’s $46.00 passenger head tax violates federal law in at least three
ways:

First, it violates 33 U.S.C. § 5, which prohibits taxes or fees on vessels operating 
in navigable waters, or their passengers, except in narrowly tailored circumstances 
that enhance the “safety and efficiency” of interstate commerce. The passenger tax 
imposed by the Initiative does not come close to satisfying the test for a proper fee 
under 33 U.S.C. §5.

To summarize Donald Bullock’s, January 26, 2007 memorandum to 
Representative Mike Hawker. The use of money from the tax in an area in which 
the vessel carrying taxable passengers does not operate may be disallowed under 
33 U.S.C. 5(b) unless the money is used “solely to pay the cost of a service to the 
vessel or watercraft.”

State-imposed taxes related to the operation of vessels or other water craft are 
generally prohibited under 33 U.S.C.(b)(2), with limited exceptions. These 
exceptions in subsection (b)(2)read as follows:

(2) reasonable fees charged on a fair and equitable basis that—
(A) are used solely to pay the cost of a service to the vessel or water

craft;
(B) enhance the safety and efficiency of interstate and foreign 

commerce; and
(C) do not impose more than a small burden on interstate or foreign 

commerce.

By using the word and the statutory meaning is conjunctive, connective, or 
additive, meaning that all three premises must apply for this exception to ap p ly . 
Therefore, to qualify as an exemption under paragraph (b)(2) to the general 
prohibition in subsection (b), the purpose of the appropriation must meet all three 
criteria.

The opinion concludes by stating. There is a possibility that a court may not 
consider the state “tax” at a rate of “$46 a passenger per voyage” a “fee” when 
interpreting 33 U.S.C. 5(b)(1) and (2), in which case an exception under those 
paragraphs would not apply.

Second, it violates the Tonnage Clause of the United States Constitution, which 
the Supreme Court has interpreted to prohibit any taxes or fees on vessels in 
interstate commerce except those directly related to services provided to those



vessels. Here, the tax operates not as a user fee but as a revenue generating 
device, which is clearly prohibited under the Tonnage Clause.

Under the Tonnage Clause o f the U.S. Constitution, Article 1, Section 10, which 
provides, “No state shall, without the Consent o f Congress, lay any Duty of 
Tonnage...” The tonnage clause prohibits charges “for the privilege of entering, 
trading in, or lying in a port,” but permits charges “for services rendered to and 
enjoyed by the vessel, such as pilotage, wharfage, or charges for the use o f locks 
on a navigable river, or fees for medical inspection.” Clyde Mallory Lines v. State 
of Alabama, 296 U.S. 261 (1935). However, the prohibition against tonnage 
duties does not extend to charges made by state authority for services rendered to 
and enjoyed by the vessel. See Attorney General, Gregg Renkes’ letter to 
Representative Cheryll Heinze, dated May 16, 2003.

Furthermore, Kathryn Kurtz wrote in her February 16, 2004 legal opinion to 
Representative Carl Gatto, “Other services included on the list, such as state parks 
and the Alaska Railroad, appear to have a much more attenuated relationship to 
the vessels that may not be sufficient to bring them under the rubric o f ‘services to 
vessels’ for purposes of the Tonnage Clause.”

Third, it violates the Commerce Clause under Article 1, Section 8 of ihe United 
States Constitution. The tax fails the “internal consistency” test, which asks 
whether interstate commerce would be unduly burdened if every state imposed a 
similar tax, as well as the requirement that the tax be fairly related to the services 
provided by the state.

For the reasons stated above, it is our belief that the Initiative’s $46.00 passenger 
head tax violates federal law and that funds collected under the “Regional Cruise 
Ship Impact Fund” can only be distributed to municipalities that actually are ports 
of call to the cruise ship industry and not throughout the State of Alaska as the 
Initiative language implied.

H B 222/Sum m ary o f  Legal O pinions 
Page 2 o f 2



TO: H Community & Regional Affairs Committee 
FR: Chip Thoma, Juneau, Cruise Initiative Law Supporter 
RE: HB 222, Taxation of Cruise Lines Issues 
DATE: April 17, 2007

I apologize for not being present this morning, but I have jury duty.

Importantly, I submitted written testimony April 3 on HB 222 with 
attached legal opinions from Juneau City & Borough attorneys Corso 
& Hartle. The opinions demonstrate how Juneau has correctly applied 
the new federal law to spend its cruise passenger fees. The fees 
have benefited the cruise lines, their passengers and the local 
community through improved capital infrastructure and CBJ services.

The present cruise tax law specifically benefits ALL parties and treats 
port communities equally, but prohibits communities from “double- 
dipping"; charging a local tax and participating in the state revenue 
sharing program. This allows future cruise ports capital funds for 
infrastructure without draining the new cruise fund, and allows 
existing ports with private docks to also apply for state appropriations 
from that cruise fund. Some examples of ports with private docks are 
Skagway, Hoonah, and Whittier.

Present and future ports that could well benefit from existing cruise 
law are Sitka, Cordova, Valdez, Kodiak and Unalaska. I urge you to 
reject HB 222, and to hold interim hearings this summer in some of 
these smaller communities. The Committee can then determine the 
true fiscal impact of cruise ships, and a fair state taxing regime that 
benefits all Alaska port communities. Thank you for your balanced 
consideration of these important policy and tax matters. CT
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Attached is the Primary Election Voter Pamphlet which was sent to all 
state voters in early August, 2006.

The Voter Pamphlet was very clear about the uses of the new 
passenger fee fund, stating that “towns that receive that money 
cannot impose local cruise ship head taxes.” Page 12. Leg. Affairs 
Summary.

Page 13 of the Pamphlet has a long section on the use of revenues, 
the establishment of “Impact Funds", and the estimated level of 
revenues generated for the state of Alaska.

Page 14 contains the initiative language on the disoosition of receipts 
from the passenger tax, including allowed uses, determining the 
ports-of-call and the status of impact funds.

On Page 19, the statement in support describes the uses of 
passenger fees and states,“Communities preferring their own tax 
program can opt-out of the new state program."

Finally, Page 20 , the opposition statement, does not discuss the 
taxing regime at all, though there was full opportunity to do so. I note 
that Mayor Weinstein of Ketchikan is listed on the opposition page as 
endorsing that letter, again, without any discussion of taxation.

I hope this Alaska Voter Pamphlet is instructive to the Committee that 
full and adequate notice was given, and that local and state taxation 
was thoroughly discussed, except by initiative opponents.

Thank you for considering this information. Chip Thoma, Juneau
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City of Seward
Gty of Seward, Alaska 
1963 1965 2005

P.O. Box 167 
Seward, Alaska 99664-0167 All-Am* rlca City
Main Office (907) 224-4050 
Facsimile (907) 224-4038 m i i r

Hon Anna Fairclough 
Co-Chairperson
House Community and Pegional Affairs

Hon Gabrielle Ledoux 
Co-Chairperson
House Community and Regional Affairs 

Honorable Chairpersons

The City of Seward would like to go record in support of the intent o£
HB 222 and what we understand to be a forthcoming proposed amendment
fron the sponsor Hep Ramras.

It _s our underslar.uing that under federal law revenue irom head Laxes 
and fees can only be used to “service the vessel'- much like fees 
charged to aircraft passengers can only be used to “service m e  
aircraft" at airpcrt facilities.

It follows then that these funds can only legaliy be spent at ports of
call where cruise ships actually visit.

The concepts proposed by HB222 go a long way to make the Cruise 
initiative passed by the voters much more effective in getting the 
revenues to tho pert cities where the "vessel, servicing" costs actually 
are.

Ir addition the bill structures things so that a predictable and stable 
revenue flow makes financing of significant qualitative improvement to 
port facilities a possibility.

Thank you for the opportunity to comment.

Mayor



S O U T H E A S T  C O N F E R E N C E
Working for strong economies, healthy communities, and a quality environment in Southeast Alaska

R epresentative Jay Ram ras 
State o f  Alaska 
State Capitol. Room 118 
Juneau, AK 99801-1182

RE: Southeast Conference Com m ents on HB 222

R epresentative Ramras,

Southeast Conference is a regional, nonprofit corporation that advances the collective 
interests o f  the people, com m unities and businesses in Southeast Alaska. M em bers 
include m unicipalities, N ative corporations and village councils, regional and local 
businesses, civic organizations and individuals from throughout the region. The mission 
o f  Southeast Conference is to undertake and support activities that prom ote strong 
econom ies, healthy com m unities, and a quality environm ent in Southeast Alaska. After 
deliberation and recom m endations by the Southeast C onference Tourism  C om m ittee, 
Southeast Conference offers the follow ing com m ents.

The initiative passed last year provides for a m arine passenger fee o f  $50 per passenger to 
be im posed upon all passengers o f  large cruise ships calling at ports in the State. Tlie 
current arb itrary  S5 limit per port, for up to live ports, as written in the initiative will, 
based on the real ship schedules: d irect an average o f  only $18 o f  the $50 to the 
com m unities that are d irectly  impacted by the cruise ships. T his is because the average 
cruise ship  stops at 3.5 ports. In our opinion, this is not enough m oney to meet needs in 
directly affected com m unities.

In the present formula, n one o f  the state fee goes to the m unicipalities that have port fees 
equal to or greater than $5. This further reduces the am ount above and it puts ports with 
local port fees at a big com petitive disadvantage against ports w ithout such fees because 
the port fee is now on top o f  the $50 tax per person.

We believe that w ithout am endm ent the formula contem plated by the initiative may not 
com ply w ith federal law, In 2002 C ongress passed Section 445 o f  the M aritim e 
Transportation Security Act, which essentially requires a connection  between the fee, and 
a service to the vessel, passengers, and/or crew. The present form ula does not appear to 
com ply with that requirem ent.

We believe that I IB 222 will encourage the cruise lines to work w ith each port 
com m unity to develop a plan to provide im provem ents to port and related facilities, and 
set a fee at an appropriate level to do so. This should result in a m uch m ore productive 
relationship between cruise lines and their host com m unities.
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Furtherm ore, we believe that HB 722 helps assure that m arine p assen ger fees flow to 
local com m unities so that those being im pacted the most by the cru ise ships can improve 
their port infrastructure and com pete on the world m arket with ports around the world 
that are m aking significant investm ents.

Finally, we believe that HB 222 is consistent with the initiative, as $50 would still be 
assessed against each passenger on cruise vessels entering A laska w aters, and with 
federal law, as the fees collected would be spent on services reasonably  related to the 
vessels, their passengers, and their crews.

Southeast Conference urges you and your colleagues to pass HB 222 this session.

Sincerely,

Carol Rushm ore 
President

Cc: House o f  R epresentative M em bers



TO: House Community & Regional Affairs Committee 

FR: Chip Thoma, Juneau, Cruise Initiative Supporter 

RE: HB 222 Written Testimony & Legal Opinions 

DATE: April 3, 2007

Here is my submitted written testimony from the hearing today in your 
committee on HB 222, the Cruise Tax Credit.

I have also attached two legal opinions that explain the application 
and use of passenger fees in Alaska, as defined by federal law. 
i hope these opinions and my testimony help you in deciding to reject 
HB 222 as an unnecessary repeal of the 2006 Cruise Initiative.

Thank you for considering this information.



TO: House Community and Regional Affairs Committee 
FR: Chip Thoma, Juneau, Cruise Initiative Supporter 
RE: HB 222, Cruise Tax Credit 
DATE: April 3, 2007

HB 222 would have a negative impact on the finances of the State of 
Alaska. Importantly, the bill would not help municipalities cope with 
hosting the 1 million cruise passengers coming to Alaska each year in 
a compressed, 5 month season, May through September.

The proposed ‘credit’ that a cruise passenger would receive under 
HB 222 will never benefit that actual passenger. In reality, this is a tax 
rebate program that returns new state revenues directly to the cruise 
companies in Miami. For that reason alone, I oppose HB 222.

Also, HB 222 is not good public policy. It will again encourage 
competition between port towns to curry industry favor on ship taxes, 
rather than making sound, community-based decisions on long-term 
improvements to waterfronts. Local waterfront activities are the heart 
and soul of each town, and those uses and improvements should be 
made without undue cruise influence over summer taxes. The 
initiative ends the practice of comparing and selecting communities 
based on the local tax climate.

Instead, the cruise initiative is an oot-in, revenue-sharing program of 
choice for local municipalities. In the years ahead, there could be 
smaller cruise ports in the state that will benefit, such as Cordova, 
Valdez and Kodiak, because the cruise demand and market are 
certainly there. Other cruise porto that also benefit from the initiative 
are those that now have private cruise docks, such as Skagway and 
Whittier.

In these latter two ports, dock owners charge ships a private 
passenger fee for using their property. The new state fees would 
allow cruise ports without local head taxes to make extensive 
improvements to their adjacent city docks and harbor lands used by 
cruise passengers when they visit. This is a plus for all cruise ports.

As the initiative was written, each community has the choice when to 
opt-in or opt-out. They can choose to have the state collect and



distribute the cruise taxes, or charge and bond for municipal cruise 
docks and improvements with local passenger fees, such as 
Ketchikan and Juneau do.

Juneau is the best example of a port community that has defined the 
uses and parameters of the cruise passenger fee, as those relate to 
t^e 2002 Maritime Security Act. That federal law says that reasonable 
passenger fees can be spent on cruise docks and adjacent access 
areas for the safe and efficient movement of passengers and cargo. I 
refer you to the opinions issued by Juneau Borough attorney Corso in 
2003 and by Juneau Borough attorney Hartle in 2005 (attached).

To paraphrase Abraham Lincoln, you can’t fool all the people all of 
the time. 81,000 Alaskans voted correctly on the cruise initiative.
They knew what they were voting for:

• Clean cruise ships, verified clean by Ocean Rangers;
• Fair state taxes spent on cruise infrastructure;
• Consumer protection for cruise passengers; and a
• Level playing field for Alaska businesses that want summer 
cruise customers.

The cruise lines in Alaska are a multi-billion dollar industry that over­
whelms coastal towns throughout Alaska each summer. It is time that 
the state had a fair tax regime that provides new funds for the huge 
cruise infrastructure costs needed in the years ahead.

In my estimation, the simplest and most courageous action by an 
Alaska Governor was taken by Jay Hammond, defining the ground 
rules for doing business in Alaska:

• Industry pays its own way, without subsidy;
• Industry does not pollute; and,
• All industries pay a fair share in state taxes.

That’s why it is deeply offensive that a multi-billion dollar industry that 
is loosely regulated and poorly controlled sends delegations of folks 
from Miami to Alaska to repeal state law, as just enacted by state 
voters. The ink was not even dry on the initiative results before an all- 
out repeal effort has transpired on every section of the 2006 initiative. 
Please reject HB 222 as a repeal of the cruise initiative. Thank you.



M CBJ Law Department
EMORANDUM

To: Assembly Finance C om m ittee

From: J o h n  R. Corso, City & Boro

Subject: Port Fees; federal law

Date: April 21, 2003

I. D iscu ssio n

Last week, KTOO broadcast a story about the M urkowski adm in istra tion  reaction  to recent 
changes in federal m aritim e law. T h e  law in question  is the M aritim e Security Act o f  2002, 
which, am o ng  o th e r changes, am ended  33 USC §5 to provide:

(b) No taxes, tolls, operating charges, lees, or any other impositions whatever shall be levied upon or collected from any vessel t r other water craft, or from its passengers or crew, by any non-Federal interest, if the vessel or w ater craft is operating on any navigable waters subject to the authority of the United States, or under the right to freedom of navigation on those waters, except for- CI) fees charged under section 208 of the Water Resources Development Act of 1986 (33U.S.C. 2236); or(2) reasonable fees charged on a fair and equitable basis that—(A) are used solely lo pay the cost of a service to the vessel or water craft;(B) enhance the safety and efficiency of interstate and foreign commerce; and(C) do not impose more than a small burden on interstate or foreign commerce.
T h e  refe rence in (b)( 1) is to a long-established p rog ram  for h a rb o r project fee review by the Federal 
M aritim e Com m ission. T h e  Port D irector adm inisters this p rog ram  for CBJ. I have attached  copies 
o f  the new language  and  th e  referenced  FMC statute.

T h e  new sta tu tory  language essentially restates the  constitu tional ru le described  in my July 2 2 ,1999  
m em o ran d u m  to the Assembly on th e  passenger fee initiative. Briefly, the  ru le  is tha t we ca. im pose 
a fee on  visitors only to the ex ten t we provide a service to visitors. We canno t charge them  a fee for 
services we p rov ide to som eone else, such as ourselves.

Som e services, such as dock construction  and  m aintenance, a re  clearly justifiab le as a serv ice to 
ships an d  passengers. O th ers are less defensible. T h e  sta tu te will p reven t the  m ost flagrant abuses, 
such as a fee im posed  on ships that m erely pass th rough  local waters w ithout stopping. So said 
C ongressm an  Y oung in the N ovem ber 22, 2001 Congressional Record, a ttach ed . Hc.vever, it can be 
used in less eg reg io us circum stances as well. Mt. Young speculated  that "generally  taxes will not be 
allowed u n d e r  this section”. Id.
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Even thou g h  the sta tu te  does n o t b reak  any new legal g rou n d , it does prov ide a reasonably clear 
an d  concise sta tem en t o f  the law. In th is respect, it is m ore usable, (both for us and  fo r plaintiffs) 
than  a fuzzy p rinc ip le  ex trac ted  from  constitutional tex t an d  a few jud icia l cases; which is all we had  
to w ork with before the statu te.

Also, th e  statu te ad d s  som e new em phasis to th e  constitu tional rule. T h e  new language says that fees 
m ust be use “solely" to prov ide a service to th e  vessel, m ust “enhance the  safety and  efficiency" o f 
in te rsta te  an d  fo reign  com m erce, and  m ust im pose only a “sm all" b u rd en  on that com m erce, We 
m ust await ju d ic ia l in te rp re ta tio n  to learn  exactly what these qualifiers m ean , but they certain ly  do  
not m ake th ings easier fo r local p o rt fees.

A ccording to the KTOO story, the  M urkowski adm in istra tion  has concluded  that the new law 
proh ib its passenger fees. I'm  n o t sure that the A ttorney G eneral shares th is view: inform al contact 
with h is staff suggests th a t they see it p re tty  m uch as I do.

II . C o n c lusion :

For th e  m ost part, th e  new sta tu te  ju s t  restates existing  constitu tional law. It m akes no fu ndam en tal 
changes and  does n o t invalidate o u r p o rt o r passenger fees.

However, it will serve to focus a tten tio n  on  how we use the fee revenue. Also, the statu tory  language 
is slightly m ore  s trin gen t th an  th e  constitu tional rule it supp lem en ts. As a result, we should  take 
extra care to sp en d  passenger fee revenues on p rogram s (o r p arts  o f  p rog ram s) that benefit only 
the peo p le  who pay the fee. We may not balance our bud g et by tax ing  peo p le  who canno t vote.

C :U>onim enti aiwl Setting»\john corM /J)e iktop \2 ()‘J lH l ' l |RC, to Finance re Fees.wpd



CBJ Law Department

EM O R A N D U M
To: Mayor jjiu Assembly

From: John W Hartle, City Attorney

Subject: Fees on Cruise Lines; Resolution 2294b.

Date: March 12, 2005

You have asked for an analysis of the objections raised by Jim Reeves of Dorsey and Whitney regarding 
the proposed increases in cruise line fees in Resolution 2294b. I have analyzed all the cases cited by Mr. 
Reeves, and the other najor case law as well. The short answer is that, while there is always some risk 
regarding particular expenditures. and federal law does provide special protection to interstate and foreign 
shipping, il appears that the present proposal would pass muster under the U.S. Constitution because the 
proposal is a fee for services and fa ilities that benefit the cruise industry, rather than a tax to raise 
general revenues.

The Tonnage Clause.

The Tonnage Clause of the U.S. Constitution gives the shipping industry a measure of special protection 
from state and local taxation. The clause provides: “No State shall, without the Consent of Congress, lay 
any Duty of Tonnage." U.S. Const. Art, 1, § 10, cl. 3. It was added to the Constitution on September 15, 
1787, according to the notes of James Madison, essentially as a supplement to the Commerce Clause, 
which also serves to li nit state and local regulation or taxation of interstate or foreign commerce

Under the Tonnage Cl luse, a municipality cannot levy a general lax on ships for the privilege of entering 
port; fees for services and facilities, however, can be imposed. There arc many cases that make this 
point. Closest to home is the July, 2004, Superior Court decision in Polar Tankers, Inc. v. City o f  
Valda. Case No. 3AN-00-9665CI. In that case, the court struck down the City of Valdez’s Ordinance 
99*17 which imposed he “Tanker Tax," a business persona! property tax levied mainly on oil tankers. 
Because the tax was imposed for the admitted purpose of raising general revenues, not based on a 
particular service or facility for the tankers, the court struck it down.

The fee increase proposed in Resolution 2294b, by contrast, is not intended as a general revenue measure. 
The resolution would impose fees for the purpose of constructing facilities outlined m the Long-Range 
Waterfront Plan that benefit the cruise industry. Sec Resolution 2294b, Sec. 2(e), pg 3, line 22. Courts 
have consistently foun J that state or local fees for services or facilities do not violate the Tonnage Clause.
In 1877, the U.S. Supr:me Court summarized the law as follows:

A la t k a  j  C a p ita l

15} Smith Seward Street, Juneau Ah V9S0I «07*586-5J4l'’ I 5*6-1147(0 w * cbjUw.com M  CH)4l » fw | t i I J im i i .
- A i



Mayor and Aiscmbly M a r c h  1 2 ,2 0 0 5

To determine whether the charge prescribed by the ordinance in question is a duty o f 
tonnage, wit lin the meaning o f the Constitution, it is necessary to observe carefully its 
object and essence. I f  the charge is clearly a duty, a tax, or burden, which in its 
essence is a contribution claimed for the privilege o f entering the port o f Keokuk, or 
remaining in it, or departing from it, imposed, as it is, by authority o f the State, and 
measured by the capacity o f the vessel, it is doubtless embraced by the constitutional 
prohibition c*f such a duty. But a charge fo r sen’ices rendered or fo r conveniences 
provided is in no sense a tax nr a duty. It is not a hindrance or impediment to free 
navigation. The prohibition to the State against the imposition o f a duty o f 
tonnage was designed to guard against local hindrances to trade and carriage 
by vessels, n ot to relieve them from liability to claims fo r assistance rendered and 
facilities furnished fo r trade and commerce.

Keokuk Northern Line Packet Co. v. City o f Keokuk, 95 U.S. 80, 84 -85 (1877) (emphasis added).

125 years later, coui j are still saying the same thing;

"[A ] charge -or sen’ices rendered or for conveniences provided is in no sense a tax or 
a duty. It is r ot a hindrance or impediment to free navigation."); see also Barber v.
Hawai'i. 42 J\3d 1185, 1196 (9th Cir. 1994) ("[A ] state is not prohibited from charging 
reasonable fees in return for services rendered.")...For example, a ht.bor fee charged 
for the use o 'restroom facilities, parking, trash disposal, and security is not a "duty o f 
tonnage" because services arc provided in exchange for the fee. Sec Barber, 42 F.3d 
at 1196. Similarly, i f  fees arc for pilotage, wharfage, use o f locks on a navigable river, 
or for medical inspection, those fees Bre not unconstitutional duties o f tonnage. See 
Clyde Malloiy, 296 U.S. at 266, 56 S.Cl. 194.

Captain Andy's Sailing, Inc. v. Johns, 195 F.Supp.2d 1157, 1172 (D.Hawai'i 2001).

A fee charged to ensure that emergency services are available is also not n duty o f 
tonnage, cvc i i f not every ship paying the fee needs the service.

New Orleans Steamship Ass'n v. Plaquemines Port, Harbor <£ TerminalDist., 874 F.2d 1018, 1028 
(5th Cir. 1989), cert, denied. 495 U.S. 952 (1990).

The Commerce Clause.

The Comme.ce Clause o f the U.S. Constitution provides: "The Congress shall have power. . . To 
reg-ilate commerce with foreign nations, and among the several states . . Al locat ing this authority 
over foreign and interstate commerce to Congress means that such authority is not allocated to states or 
municipalities; the negative sweep o f the Commerce Clause precludes state or local regulation. There are 
many cases interpreting the Commerce Clause from the earliest days o f the federal courts. In the context 
o f shipping, however, i he Commerce Clause is not as restrictive as the Tonnage Clause. I f a fee or 
practice is allowed under the Tonnage Clause, the Commerce Clause is not likely to prohibit it.

Page -2-
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As a fairly recent enactment o f Congress, this act has no body o f developed case law interpreting it. 
However, from its pla n language, it can be seen as the most restrictive o f the three main areas o f federal 
law restricting municipal fees on shipping interests. Although not mentioned in Mr. Reeves’ memo 
regarding Resolution 2294b, the Maritime Security Act o f 2002 provides his best argument. It provides:

(b) Nc- taxes, tolls, operating charges, fees, or any other impositions 
whatever shall be levied upon or collected from any vessel or other 
water craft, or from its passengers or crew, by any non-Federal interest, 
i f  the vessel or waier craft is operating on any navigable waters subject 
to the authority o f the United States, or under the right to freedom o f 
navigation on those waters, except for

(1) fees charged under section 2236 o f this title;
(2) reasonable fees charged on a fair and equitable basis that—
(A) are used solely to pa> the cost o f a service to the vessel or water craft;
(B) enhance the safety and efficiency o f interstate and foreign 
commerce; and
(C) dc not impose more than a small burden on interstate or foreign 
commerce; or
(3) property taxes on vessels or watercraft, other than vessels or 
watercraft that are primarily engaged in foreign commerce i f  those taxes 
are permissible under the United States Constitution.

This federal statute, atnong others, in my view comprises "the Consent o f Congress" contemplated by the 
Tonnage Clause. Accordingly, i f  a project fits its requirements, it w ill pass muster under the Tonnage 
Clause and the Commerce Clause as well. This is the statute CB.I has been acting under since its 
enactment. Sponsored by Rep. Don Young, it was intended to clarify the requirements c f the Commerce 
Clause, according to his address to Congress upon its passage:

Section 445 [the Act] addresses the current problem, and the potential for greater future 
problems, o f heal jurisdictions seeking to impose taxes and fees on vessels merely 
transiting or making innocent passage through navigable waters subject to the authority o f 
the United Stales that are adjacent to the taxing community. We are seeing instances in 
which local crimmunities are seeking to impose taxes or fees on vessels even where the 
vessel is not calling on, or landing, in the local community. These are cases where no 
passengers an disembarking, in case o f passenger vessels, or no cargo is being unloaded 
in the case o f cargo vessels and where the vessels are not stopping for the purpose o f 
receiving any other service offered by the port. In most instances, these types o f taxes 
would nol be allowed under the Commerce Clause of the United Slates Constitution.
Unfortunately, without a statutory clarification, the only means to determine whether the 
burden is an impermissible burden under the Constitution is to pursue years o f litigation.. .

The Maritime Transportation Security Act o f2002.
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Conference Report on S. 1214, Maritime Transportation Security Act o f 2002; Speech of Hon. Don 
Young, of Alaska, in the House o f Representatives, Thursday, November 14, 2002.
The requirements of this federal statute appear to be straight out of the case law, particularly, the Fifth 
Circuit’s summary of'die U.S. Supreme Court Clyde Mallory decision. See Plaquimines, 874 F.2d 
1018, 1021 (5th Cir. 1089). One additional issue raised is that of the requirement that any fee “not impose 
more than a small burden on interstate or foreign commerce . . . . ” All indications are that the cruise 
industry is financially healthy at this time, and that the proposed additional one dollar per passenger could 
be contractually passed on to the cruise consumer, and, therefore, would not impose more than a small 
burden on interstate or foreign commerce.

Conclusion.

Resolution 2294b woi Id increase the Port Development Fee by one dollar per passenger. Because the 
resolution requires that all funds collected by the Port Development Fund be spent on projects outlined in 
the Long-Range Wate -front Plan that benefit the cruise industry, the fee increase would very likely 
survive a challenge based on the case law from the U.S. Supreme Court and the U.S. Court o f Appeals 
for the Ninth Circuit. In my view, so long as CBJ continues its vigilance in following the requirements of 
federal law and close cooperation with the industry in making expenditures (as required by Resolution 
2294b), a legal challenge would be unlikely to succeed.

Mayor and Auembly March 12,2005
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TESTIMONY O N  HOUSE BILL 222

Bruce M. Botelho, Mayor 
City and Borough of Juneau

I testify today on behalf of the assembly of the City and 

Borough of Juneau in support of Commi ttee Substitute for House 

Bill 222, legislation that would provide a credit for certain 

municipal passenger fees against the statewide excise passenger 

tax established by 2006 Primary Election Ballot Measure No. 2.

I support the purpose that the sponsors sought to 

achieve in promoting the pas.^nger tax: having users contribute to 

the infrastructure necessary to serve them in communities they 

visit by cruise ship. However, I believe that there is a fundamental 

flaw in the initiative that frustrates this purpose and that the 

Committee Substitute for House Bill 222 corrects that flaw. That 

flaw is the creation of a vast pool of money that can not be 

expended constitutionally. Let me explain.

Let me begin by addressing how Measure No. 2 is 

designed tc work.



First, it imposes a $46 tax on each passenger traveling 

in Alaska on a large commercial passenger vessel. The proceeds 

from the tax are placed in a special account within the general fund 

of the state. Each of the first five ports of call for each vessel’s 

voyage within Alaska is entitled to receive $5 per passenger per 

port visit.

Second, the initiative also establishes a “regional cruise 

ship impact fund” consisting of 25 percent of the total proceeds 

from the passenger tax. Regional cruise ship impact funds may be 

appropriated for distribution to local governments within regions 

of the state “impacted by cruise ship related tourism activities but 

not entitled to receive funds based on port of call visitation.”

Finally, the remainder of the funds may be 

appropriated for “state-owned port and harbor facilities” or certain 

other services.

There are specific restrictions on these taxes.



• If a municipal port elects to receive its $5 per passenger share 

of the state’s passenger tax, it may not impose its own local 

passenger tax.

• Conversely, a municipality that imposes its own local 

passenger tax may not access either the $5 per passenger 

share nor regional impact funds.

• Expenditure of the monies is limited to “provide services and 

infrastructure directly related to passenger vessel or 

watercraft visits or to enhance the safety and efficiency of 

interstate and foreign commerce related to vessel or 

watercraft activities.”

This is the statutory scheme in place. How does 

this relate to the “fundamental flaw” in it? What’s wrong with 

the scheme? The problems are of two kinds: constitutional and 

practical.

3



What are the constitutional problems? Federal 

law limits the kinds of taxes or fees that may be imposed on 

vessels in interstate commerce. Let me mention the laws I 

believe most directly apply:

• The Tonnage Clause of the United States Constitution (art. 

I, sec. 10) prohibits any taxes or fees on vessels except 

those directly related to services provided to those vessels.

• 33 USC Section 5 prohibits authorizes the levy of 

“reasonable fees charged on a fair and equitable basis” 

that (A) are used solely to pay the cost of a service to the 

vessel; (B) enhance the safety and efficiency of interstate 

and foreign commerce; and (C) do not impose more than a 

small burden on interstate or foreign commerce.

4
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 ̂ The sponsors of the initiative were aware of these

restrictions and have tried to meet the high burden set by federal 

law. That’s why the funds generated by this tax must be used “in a 

manner calculated to improve port and harbor facilities and other 

services to properly provide for vessel or watercraft visits and to 

enhance the safety and efficiency of interstate and foreign 

commerce.”

Yet this language is of little import when applied to the

i
regional impact fund. iat’s because that fund is available only to

(
those ports that are not today “ports of call”, that is ports that are 

not visited by cruise ships at all. So, applying the federal statute, 

what conceivable service to a vessel should be recovered and on 

what basis? Similarly, what state-owned port, harbor facilities or 

other service is being directly rendered that would permit these 

funds to be expended? I suggest that few expenditures could meet 

the federal test.

What are the practical problems?

5



First, there is little incentive for major ports of call to 

take part in the state program, rather than maintain or establish 

their own passenger fees. Why is this?

(1) Municipalities are able tc set higher or lower fees 

to meet local infrastructure needs without reliance on the state 

program. Thus, Juneau currently imposes two separate fees 

computed on the number of a vessel’s passengers per port visit. 

The two fees now total $8.00. Ketchikan currently imposes a 

$7.00 per passenger fee.

(
(2) Municipal ports electing to receive the $5 per 

passenger tax would be required to come to the legislature each 

year and seek an appropriation for that purpose. It leaves 

municipalities dependent upon the legislative process and having 

port monies traded for other capital projects. In addition, reliance 

on annual appropriations to bond for projects is difficult because 

local government would have no direct authority to impose and 

receive taxes related to the port to repay the bonded indebtedness.

6
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Let me apply all of this to the initiative. For purposes 

of this exercise, I am assuming a year in which 1 million 

passengers arrive by cruise ship (slightly more than are actually 

projected for this season):

$46,000,000 total amount to be remitted to the

State

The cruise ship industry estimates that the average 

cruise ship vessel calls on 3.5 ports in Alaska. I’ve rounded up to 

four ports. The two largest ports of call, Juneau and Ketchikan do 

not participate. I have also assumed that a million passengers 

visited each of the next two ports of call. That allows me to 

subtract - $10,000,000 as the total amount remitted to 

municipalities.

7



That leaves a total of $36,000,000. Another 25% is to 

be allocated to the regional impact fund. Again, it is doubtful 

whether much, if any, of that amount can be expended, but that 

amount totals $11,500,000. That leaves a total of $24,500,000 to 

be expended on state harbors, ports and services to be used solely 

in direct service to cruise ship vessels. I submit that you cannot 

spend it. In the meantime, of the $46,000,000 theoretically set 

aside for support of local governments servicing cruise ship 

vessels, at most $10,000,000 reaches them.

Thus we are left with a municipal port revenue sharing 

program that will not work as intended: as a way to assist port 

communities to cope with cruise ship visits.

Fortunately, this problem can be fixed. Proposed 

Committee Substitute for House Bill 222 is one such way. The CS 

would allow municipal passenger taxes or fees to be taken as a 

credit against the State’s $46 tax, up to a maximum credit of $10 

per passenger, per community.

8



Let there be no question. Under this bill, the allowance 

of a tax credit will reduce the amount of proceeds going into the 

State general fund. And the cruise industry will end up remitting 

fewer total dollars to government entities, local and state, as a 

result.

But creating a credit is likely to achieve a couple of 

other results that I believe are highly desirable:

• Port cities that do not currently have a fee structure will be 

encouraged to enact one and to develop port projects that 

serve cruise ship passengers in the manner most compatible 

with their respective communities, without fear of adverse 

political consequences;

• In so doing, general fund revenues are taken off of the 

table— instead, the revenues go directly to communities—  

competition within the legislature for allocations is reduced.

9



To summarize: allowing the tax credit clearly benefits 

the port communities for the reasons I’ve outlined. At the same 

time, it will reduce the total amount of passenger tax proceeds 

received by the State. This reduction, however, should not raise 

major policy objections because of the severe legal restrictions on 

the ways that these tax proceeds may be spent.

(
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Sponsor  S ta tem ent  
HB 232

A Icohol Sale/Purchase/Distribution

A laska, along with m any other states, finds itse lf in the position o f  needing to protect 
residents o f  rural com m unities from  bootleggers o f  alcohol. V arious alcohol abuse 
educational p rogram s have been in place in rural A laska for a num ber o f  years, but they 
have not served to halt the illegal im portation and sale o f  alcohol to A lask a 's  rural 
com m unities. HB 232 helps curb bootlegging by allow ing the A lcoholic Beverage 
C ontrol (A B C) Board, at the request o f  the com m unities o f  Bethel and K otzebue, to 
establish  a pilot program  for alcohol delivery. If  opened, these sites would operate for a 
period o f  three years.

House Bill 232 is aim ed at preventing  bootleggers from ordering alcohol from num erous 
package stores in v iolation o f  the local option. A lcohol Local O ption Provisions require 
that the ABC Board, in conjunction  with package store licensees, create and m aintain a 
database docum enting  the sale, d istribution, and purchase o f  alcoholic beverages, ordered 
in w riting, from  persons residing in dam p local option com m unities. The bill requires that 
a package store consult the database before filling a w ritten o rder from a person residing 
in the local option area. T he database will be available to package store licensees and 
their agents and em ployees, law enforcem ent officers, probation and parole officers, and 
the A B C  Board. Inform ation in the database w ill not be available to  the public.

The bill also correc ts an inadequacy in state liquor law that ham pers the ability  o f  large 
hub com m unities to attract investm ent in fam ily orien ted  restaurants. There are now 
allow ances for the transfer o f  a borough license to a city w ith in  the b o rough 's  borders in 
order to meet public dem and and prom ote econom ic developm ent.
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SEC TIO N A L A N A L Y SIS  
CS FOR H ouse Bill 232

S ec tions 1 a n d  2 require the A laska Beverage Control (A B C ) Board, a lte r w orking with 
package store licensees, to create and m aintain a database that keeps track o f  written 
orders for alcohol from  persons residing in dam p local option  com m unities. A package 
store licensee m ust consult the database before filling a w ritten  order from the local 
option area to ensure that the custom er has not already ordered  the alcohol that the local 
option allow s for that particu lar m onth. Any o rder filled m ust be im m ediately  entered in 
the database. The inform ation w ould be used to prevent bootleggers from ordering  
alcohol from num erous package stores in violation o f  the local option. 1 he inform ation 
in the database m ay only  be used as specifically  allow ed by package stores and law 
enforcem ent; the inform ation in the database w ould not be public inform ation.

Section  3 prohibits a package store from shipping alcohol in response to a w ritten order 
from a person residing in a local option area to any address o ther than the address o f  the 
person ordering the alcohol. However, if  the person ordering  the alcohol lives in an area 
vhere a com m unity  delivery  site has been established, the alcohol m ust be shipped to the 

delivery  site.

S ec tions 4 a n d  5 correct an om ission in state law that does not allow  for transfer o f  
liquor licenses in large hub com m unities from the organized borough to w ithin city lim its 
o f  the com m unity . For exam ple, com m unities like W asilla. k en a i. or North Pole m ay 
have only  a lew  licenses w ithin the city, but the cities serve large populations outside city 
limits. I he bill w ould allow  transfer o f  licenses available  in the surrounding borough 
into the city center, to prom ote econom ic developm ent in businesses such as family- 
oriented restaurants. I'he transfer would require the approv al o f  the governing body o f 
both the borough and the city.

S ec tions 6, 7, I I ,  an d  12 prohibit u person from purchasing  alcoholic beverages in a 
local option  area from ano ther person who is selling the alcohol in violation  o f  the local 
option. I his conduct w ould be a class A m isdem eanor. I 'ndcr current law. AS 
0 4 .16.2u0(b). the person selling alcohol in violation o f  a  local option  w ould be guilty o f  a 
class C felony. Sections 0 and 11 include conform ing am endm ents for the new  
provisions in Sections 7 and 12.

Section  8 extends the period a lter a local option has been adopted  in a com m unity from 
12 to 24 m onths, before an election may be held to .m o v e  the option o r to change the 
option to a less restrictive alternative. It w ould also  provide that after a com m unity has 
adopted a local option, an election rem oving the option o r m aking it less restrictive may 
be held once in a 36 m onth period, rather than the IX m onth period in current law.
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S ection  9 prohibits a person from purchasing alcohol by w ritten order on b ehalf o f  
ano ther person who resides in a com m unity  that has elected to be dry. The penalty for 
th is violation  would be a class A m isdem eanor.

S ec tion  10 prohibits a person in a dry local option area from possessing ingredients or 
equ ipm ent w ith the intent to use them  in the creation o f  hom e brew. This conduct would 
be a class A m isdem eanor.

S ec tio n s 13 a n d  14 am end the forfeitare provisions for violation o f  AS 04.11.499. The 
law  w ould  allow  for the forfeiture o f  alcohol that was purchased from a person who 
brought the alcohol into the com m unity  in violation o f  the com m unity 's local option. 
They w ould not allow  for the forfeiture o f  an airplane o r o ther vehicle upon conviction  o f  
a person for the purchase o f  alcohol from a bootlegger.

S ec tion  15 would allow  the ABC Board to  establish pilot alcohol delivery' sites in Bethel 
and  K otzebue, i f  the Board is requested by either com m unity  to do so. If opened, the 
sites w ould  operate for a period o f  three years.

S ec tio n s 16 -  2o include an instruction to the revisor o f  statutes and effective dates.



Inform ational Prim er on S tate 
Liquor Law Effect on Local 
Economic Development

The City of Wasilla, in partnership with cities, boroughs, and developers from 
around the State is seeking to rectify an inadequacy in state liquor law that 
hampers the ability of hub communities to attract investment in high-end and 
family oriented restaurants. State law currently allows for 1 such license for 
every 3,000 residents of a community, so in communities such as Wasilla, 
Kenai, or North Pole there may be only 2-3 full liquor licenses allocated to go 
around for restaurants to use. The problem is these communities serve 
population areas outside of their city limits which are many times their own 
city population thus providing a large market for restaurants. Since so few 
licenses are allowed and there is no way to augment the number of liquor 
licenses allowed in a city the result is a lack of dining options, particularly 
high end or family oriented dining options in these communities and their 
surrounding areas.

The City of Wasilla itself has been approached by numerous higher end and 
family oriented dining groups interested in locating in our city, only to learn 
such location is impossible because a large component of their business model 
is the sale of wine and mixed drinks with dinner, which they cannot do here 
without an outlandish outlay of capital to secure an existing liquor license 
from within the closed liquor license market.

Instead of seeking to create more liquor licenses we feel it would be good public 
policy to use existing licenses more efficiently by making use of existing 
borough allocated licenses in hub cities within those boroughs.

We are suggesting the state liquor license law be changed in the following
ways:

I. Restaurants within cities should be allowed to  u se  beverage d i s p e n s a r y  
liquor licenses allocated to their boroughs .vhen and .<nl> when both he city 
and borough agree to such a use.

Since these licenses are allocated to the boroughs to serve their  
populations and the cities act as the com m ercial hub servicing these 
same populations it mould seem logical tha t a borough could transfer one 
o f its  licenses to city control to meet borough commercial needs.



2. Such transfers would only be allowed for restaurants transferring beverage 
dispensary liquor licenses.

This legislation is not in tended to allow  for proliferation o f  package  
liquor stores, bars, or other liquor d istribu tion  venues outside o f  sit-down  
d in ing  establishm ents.

3. Such transfers should only be allowed in boroughs with a population of 
40,000 or more.

Since th is legislation is in tended to service the needs o f larger suburban  
populations it seems logical to p erm it it only where such popula tions are 
large enough to w arran t such action.

Please contact Casey Reynolds, Economic Development Planner for the City of 
Wasilla at (907) 373-9030 to discuss our ideas and the process to change liquor 
license laws in Alaska.



T A N A N A  CHIEFS CONFERENCE, INC.
122 FIRST AVENUE 
FAIRBANKS , ALASKA 99701-4897

March 27, 2007

Dear Members of the Senate Community and Regional Affairs,

Re: In support ot SB 128

As you know, issues related to the abuse of alcohol remain of grave importance 
to the health, sa'ety, and welfare to the people of the Tanana Chiefs Conference 
Region. Senate Bill 128 proposes to take several steps forward in improving the 
regulation of alcohol in our villages.

• We support the establishment of a statewide database designed to allow a 
package store licensee to access, reducing the amount of alcohol that 
might otherwise go into a restricted area under AS 04.11.150(g).

• The provision to prohibit shipment of alcohol to addresses other than 
where the purchaser lives is of critical importance to our villages. Too 
often a buyer will have alcohol shipped to a nearby village that does not 
have a prohibition, cause a great deal of trouble in that village, and then 
llegaily imports that alcohol into their own village.

• Extending :he timeframe that local option .aw may be conducted io a less 
restrictive option, and extending the timeframe for conducting an election 
more than once are both excellent amendments to existing law, allowing 
for more stability and encouraging healthy behaviors.



• We support the provision which adds a prohibition on possession of 
homebrew ingredients with intent to manufacture alcohol.

• We support the addition of a penalty for a person purchasing alcohol from 
another person who had transported it illegally into a village.

Thank you for consideration of our support for the measures in Senate Bill 128, 
and for your hard work during this legislative session.

Sincerely,

Jerry Isaac, President

Tanana Chiefs Conference 
122 First Ave 
Fairbanks, AK 99701 
1-800-478-6822

~>«u



Good Afternoon. Thank you for this opportunity to testify on SB 128. M y nam e is 
Loretta Bullard. I am President o f  Kawerak, the regional non-profit consortium  providing 
non-health services throughout the Bering Straits Region o f  Alaska. I also serve on the 
Alaska Rural Justice and Law Enforcement Commission representing Village Public 
Safety Officer contractors in the State.

Alcohol and substance abuse is tne nucleus around which many o f  rural A laska’j  social 
problems revolve. Alcohol is a contributing factor in many, if  not the m ajority o f  
suicides, homicides, child sexual abuse and phy sical neglect, domestic violence 
situations, and accidents’ death and injuries in rural Alaska. It is a 100% factor in 
children diagnosed to be FAS and FAE. I estimate that 90% o f the Alaska Natives 
serving time in Alaska correcnonal facilities, are serving time for offenses conducted 
under the influence o f  alcohol, for consuming alcohol while on probation, or for 
importing or brewing alcohol in violation o f  local option laws. Alcohol abuse has a huge 
imoact on Alaska families and on the State fiscal situation.

I am testifying in support o f  SB 128. Many o f the provisions contained in SB 128 are 
practical solutions that were developed as part o f the RJLC work group process. In this 
process, we had individuals from around the State o f  Alaska participate in work groups to 
develop options for consideration by the Commission, which if  implemented, would 
improve rural justice and safety throughout the State o f  Alaska. Work group members 
included representatives from the Department o f Law, Department o f  Public Safety, iural 
residents, Alaska Legal Services, A lask-’ Federation o f Natives as well as several 
Commissioners.

Provisions contained in SB 128 will help to curtail the importation o f  alcohol into 
communities that have opted to be damp or dry under Alaska Statutes by:

• Creating a statew.de data base that will enable package store outlets to confirm 
that duplicate shipments are not being shipped to any particular individual in 
violation o f  the limits imposed by law. Currently, an individual could order 20 
shipments from 20 different outlets -  much o f which would no doubt be 
bootlegged, This would greatly curtail bootlegging activity in rural Alaska.

- Requires that alcohol shipments only be shipped to a purchaser’s home address.
This prevents alcohol from being shipped to nearby damp or wet communities, 
and then subsequently being imported into dry communities in violation o f  the 
lot-.il option law.
P :viding he opportunity for Bethel and Kotzebue to set up Alcohol Beverage 
J .ivery Mte Pi.ot Projects. As x e  understand it. Barrow established such a oi:e i 

nber o f  j-eurs ago which has proper. ) be a huge success n :o irro ,i;ng  rhe 
iou.u ..'.d d c .. . or, or -.conci.c cevc. .ges iniu »heir comm .r.ny

The la. _.uage would also limit the ability o f a community to remove a local option or 
change iO a less restrictive option -  such that a revote could not be conducted during the 
first 24 months after the local option was adopted or more than once in a 36 month 
period. This would give the community time to fully experience whether the local option



law is working for the com m unity — and limit flip flopping due to organizing by very 
persuasive individuals at the local level.

The recommendations in SB 128 primarily address the supply side o f  the issue. I 
encourage the Alaska legislature to also make additional funds available to address the 
dem and for and treatment o f  alcohol and substance abuse. A laska families, 
com m unities and the State budget would benefit if the State proactively explored and set 
in place means to prevent and minimize the impact alcohol and substance abuse has on 
Alaska’s com m unities and families, before problems occur -  as opposed fn locking up 
individuals after the fact.

W hile the provisions contained in SB 128 reflect only a small portion o f the options that 
were developed, i f  implemented, they are a step in the right direction. Attached to my 
testimony, is a list o f  the options that w ere developed by the Alcohol workgroup for the 
consideration o f the Commission. I wanted to note that there are m any m ore options that 
have not yet been fully explored and recommended by the Com m ission, sim ply because 
we ran out o f  funding to continue our work.

Unfortunately, the Rural Justice and Law Enforcement Com m ission’s funding got tied up 
in the federal budget “continuing resolution no-earmark” policy, such that the 
Commission has not received 2007 federal funds to continue our work. A request was 
submitted to the State Legislature in February by the Comm ission asking for stop gap 
funding to help the Comm ission continue its work until such time as federal funding 
again becomes available. Since its inception in 2004, the Com m ission has been funded by 
federal receipts. I hope that the legislature will see fit to support this very worthwhile 
commission.

Thank you for this opportunity to testify.
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Note: Amounts do not include inflation unless otherwise noted below.
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Personal Services
Travel
Contractual
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Grants & Claims
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Temporary

ANALYSIS: (Attach a separate page if necessary)
The bill would amend current statute to further regulate the sale, distribution and shipme it of alcohol into 
damp communities across the state through the creation and use of a statewide database for records of 
purchase and shipment of alcoholic beverages to persons residing in such communities. It would also 
authorize the establishment of pilot community distribution sites in Kotzebue and Bethel to be operated by 
the ABC Board. The bill would also amend provisions of statute addressing the purchase of alcohol.

The Department of Law does not anticipate a fiscal impact from passage of this legislation.
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13 AAC 104.647 P u b l i c  S a f e t y 1 1 0 1 1 1

more tftan 12 cases o f  w ine, o r  m ore th an  36  lite rs  o f  d is tilled  sp irits , and o f  any 
custom er who engages in  a re g u la r practice o f  o rdering  alcoholic beverages in s im ila r ly  
la rg e quantities;

(2 ) s h a ll im m ediate ly no tify  the board o f  any custom er who places one o r more 
w ritten  orders w ith in a m on th ly  period for, in the aggregate, m ore than  12 lite rs  o f 
d is tilled  sp irits , 24  lite rs  o r m ore o f  w ine, o r 12 ga llons o r more o f  m a lt beverages fo r 
sh ipm ent to an a rea  that has restricted the sa le o f  a lcoholic beverages under 
AS 04 .11 .491 .

(3 ) repea led 7/19/2000.
(o ) I f  alcoholic beverages are not de livered to the purchaser pe rsona lly  on the licensed

prem ises, tit le  to the a lcoholic beverages passes from  the licensee to the pu rchaser a t the 
time the alcoholic beverages are packed and addressed to the purchasei and paym ent is 
received, and these actions are su ffic ient to constitute a sa le  on the licensed prem ises, 

(p ) A package store licensee m ay not ship alcoholic beverages
(1 ) to a person o ther than the purchaser; *
(2 ) in response to a te lephonic order; o r
(3 ) by taxi cab.

J q )  A fte r w ritten notification to the board by a loca l option m un ic ipa lity  th a t it  has 
imposed a sales and use tax on alcoholic beverages under AS 04 .21 .0 10 (c )(4 ), a package 
store licensee th a i se lls  a lcoholic beverages by w ritten  so lic ita tion under AS 04 .11 .150 (a ) 
may not sh ip o r de live r a lcoholic beverages into th a t m un ic ipa lity un til paym ent fo r the 
taxes is collected a t the licensed prem ises in accordance w ith the ordinances o f  that 
municipality. The licensee sh a ll rem it the payments o f taxes to the m un ic ipa lity  fo r which 
the tax was collected. (E ff. 11/29/81, Reg iste r 80 ; am  3/31/85, Reg iste r 93 ; am  10/24/87, 
Reg iste r 104; am 7/30/89, Reg iste r 111; am  5/1/94, Register 130; am 5/11/96, Reg iste r 138; 
am 9/11/98, Reg iste r 147; am 7/19/2000, Reg iste r 155; am 8/24/2001, Reg iste r 159 )

Authority: AS 04.06.090 AS 04.11.491 AS 04.16.052
AS 04.06.100 AS 04.11.497 AS 04.16.060
AS 04.11.010 AS 04.li.503 AS 04.16.125
AS 04.11.150 AS 04.16.051 AS 04.21.010

Editor’s note: As of Register 166 (July 2003). and Control Board from the Department of Revenue to the 
acting under AS 44.62,125 (b)(6), the regulations at- Department of Public Safety. The history note for 
tomey relocated former 15 AAC 104.645 to 13 AAC 13 AAC 104.645 carries forward the history from 
104.645, to reflect Executive Order 110 (2003). Exec- former 15 AAC 104.645. 
utive Order 110 relocated the Alcoholic Beverage

13 AAC 104 .6 47 . P a c k a g e  s t o r e  lic e n s e  d e l iv e r y  p e rm it , (a ) A package store 
licensee m ay obtain a non -tran sfe rab le  perm it to de live r w ine or champagne in a gift 
basket w ith a f lo ra l a rrangem ent to a cruise sh ip o r hotel under AS 0 4 .1 1 .150 (i) by 
subm itting a completed perm it app lication on the fo rm  prescribed by the board along 
with a $50 application fee. A perm it issued under th is subsection is va lid  un til there is a 
tran s fe r o f  ow nership o f  the package store license, o r the perm it is v o lu n ta ri ly  su rre n ­
dered by the perm ittee o r revoked by the board. The board m ay prescribe form s fo r the 
required w ritten record o f  de live ries made under AS 04 .1 1 .150(i).

(b) A package sto re  licensee m ay obtain a non -tran sfe rab le  perm it to de live r alcoholic 
beverages to a wedding o r wedding reception o r other social event under AS 0 4 .1 1 .1 5 0 (j) 
by subm itting a completed pe rm it app lication on the form  prescribed by the board a long 
with a  $50 application fee. A pe rm it issued under th is subsection is va lid  un til there is a 
tran s fe r o f ownership o f  the package store license, o r the pe rm it is v o lu n ta ri ly  su rre n ­
dered by the perm ittee o r revoked by the board. The board m ay prescribe fo rm s fo r the 
required w ritten record o f  de liveries made under AS 04 .11 .1 50 (j). (E ff. 8/24/2001, 
Register' 159)

m
Authority: AS 04.06.100 AS 04.16.051 AS 04.16.150

AS 04.11.150 AS 04.16.060

Editor's note: As of R 
acting under AS 44.62.11 
tomey relocated former ) 
104.647, to reflect Execul 
utive Order 110 relocat

13 AAC 104.650.
applies to a ll stocki) 
un it in a guest roorr

(b ) A  ho lde r o f  a b 
the board fo r a pern 
license issued unde 
re frige ra ted  un it in 
04 .11 .090 (g ).

(c) A perm ittee m 
room  on ly  to th e  pei 
years o f  age o r olde 
agent, o r the perm: 
re frige ra ted  un it in t

(d ) A perm ittee n 
containers from  a re

(1 ) d istilled  spi 
ounces;

(2 ) wine oy vine
(3) beer, a le , or

(e ) A perm ittee, t  
restock the supp ly c 
perm ittee, agent, or

(1 ) a d runken p
(2 ) a person un>
(3) illega l gamb

or
(4 ) the amount 

re frigerated unit,
( f )  A re frigerated 

un it key o r coded ac 
au thorized to have tl 
access to the re frige 
access to the guest r

(g) A perm ittee si
(1 ) a l l employe: 

stocked in the refi
(2 ) a refrigerate 

beverage dispensa 
0 4 .16 .0 10 (a ) and (
(3) a re frige ra t  

beverages on ly  by 
no o ther person, w 
alcoholic beverag* 
re frigera ted unit;

(4 ) a  perm ittee 
beverages require! 
contained in a re 
m anu factu re r o f  ti 
ate fo r sa le to a cc



F I S C A L  N O T E

Revision Dale/Time CORRRECTION:______ 4/12/2007 9:07 Depl. Affected;_________Public Safety________
Title "An Act relating to the sale, distribution, and RDU Statewide Support______________
purchase of alcoholic beverages;. . . a state database . . ______ Component ABC Board____________________
Sponsor Representative Meyer______________________  _____________________________
Requester House Community and Regional Affairs_________Component No. 2690

STA TE O F ALASKA Fiscal Note Number: HB232-DPS-ABC-4-12-07
2007 LE G ISL A T IV E  SESSION Bill Version: HB 232______________

() Publish Date: ____________________

Expenditures/Revenues______________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 61.9 61.9 61.9 61.9 61.9 61.9
Travel 7.6 7.6 7.6 7.6 7.6 7.6
Contractual 244.0 49.n 15.0 15.0 15.0 15.0
Supplies 1.0 1.U 1.0 1.0 1.0 1.0
Equipment 3.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 317.5 119.5 85.5 85.5 85.5 85.5

ICAPITAL EXPENDITURES I | I | |

jCHANGE IN REVENUES ( ) I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 317.5 119.5 85.5 85.5 85.5 85.5
1037 GF/Mental Health
Other (Specily Type-Do not abbreviate)

TOTAL 317.5 119.5 85.5 85.5 85.5 85.5

Estimate of any current year (FY2007) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: [

POSITIONS
Full-time 1 1 1 1 1 1
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This fiscal note reflects the costs of building, maintaining, and monitoring the database set out in Sections
1-3 of the bill. This will include working closely with package stores that sell alcoholic beverages by written 
order. There is a high first year cost to reflect building the database. The database will then need to be 
maintained and monitored in subsequent years.

The estimated one-time cost for paying for a contractor to construct the database is $269,000 over two 
years ($235.0 in FY2008, $34.0 in FY2009) Continuing costs include one new position, a Criminal Justice 
Technician I, Range 12, to perform data input, liaise with and train package store subscribers to 
coritd. on page 2

Prepared by: Doug Griffin, Executive Director__________________________ Phone 907-269-0351
Division Alcoholic Beverage Control Board________________________  Date/Time 4/12/07 9:07 AM
Approved by. Walt Monegan, Commissioner____________________________  Date 4/12/2007______
Agency Department of Public Safety______________________________

(Revised 9/18/2000 OM8| Page 1 of 2



FISCAL NOTE

ANALYSIS CONTINUATION

the database, troubleshoot problems with the database, reconcile and audit records contained in the 
database, provide information to ABC Investigators, Alaska State Troopers, and municipal law 
enforcement agencies that may use written order records to support criminal investigations, and other 
duties associated with running this new program within the ABC Board operation. On-going contractual 
support to maintain the database is estimated at $6,000 per year.

Section 15 of the bill calls for the creation, by the ABC Board, of alcoholic beverage delivery sites in Bethel 
and Kotzebue if requested by the respective local governing bodies. At this time, it is not known whether 
these delivery sites will be requested so they are not reflected in the fiscal note. Creation of these delivery 
sites will be very expensive. It will require leasing or building large buildings and staffing the delivery sites 
with state employees or contractors. The Department of Public Safety procurement section is presently 
assisting in research to see if adequate buildings are available for lease in Kotzebue and Bethel.

STATE OF ALASKA BILL NO. HB 232___________
2007 LEGISLATIVE SESSION

Page 2 of 2



State Capitol, Room 124
Rep. Sharon Cissna Juneau, AK 99801-1182
Rep. Nancy Dahlstrom Co-Chairs
Rep. Mark Neuman Rep. Gabriellc LeDoux
Rep. Kurt Olson (907)465-3882 FAX 465-4956
Rep. Woodie Salmon RCp# Anna Fairclough

(907)465-3777 FAX 465-2819

C O M M U N I T Y  &  R E G I O N A L  A F F A I R S  
C O M M I T T E E

Date; A pril 16. 2007

To: H o u se  C& RA M em bers

From: R ep resen ta tive G abrielle L eD oux, C o-C hair  
R epres m tative A nna Fairclough. C o-C hair

Re: C o m m en ts & Q u estio n s  on HB 232

C'C: M em bers o f  H ou se  B ush  C aucus
G in n y  A u sterm an . O ffice o f  Senator D on n y  O lson  
M ike P a w lo w sk i, O ffice o f  R ep resen tative K evin  M eyer  
A n n ie  C arpeneti, D epartm ent o f  Law

H ello  AIL

We w an ted  to be sure that w e had a clear u n d ersta n d in g  o f  the major issu es  that cam e  
out o f  our April 12"' hearing on HB 232 A lcoh o l S a le /P u r c h a se /D is tr ib u t io n .

1. D atabase c o n fid en tia lity . Shou ld  Sec. 1 (pp. 1-2) be a m en d ed  to require that the 
board purge the sta tew id e database o f  in d iv id u a l a lcoh ol purchase records every  
30-60 days to en su re that p eo p le  ’ s p rivacy  is p rotected ?

2. P ossessio n  o f  co m m o n  h ou seh old  in g red ien ts . S h ou ld  Sec. 10 ( p. 5) be am en d ed  
to read: (1) “ m ay  not p o ssess  q u a n tities o f  sugar, artificial sugar, m alt or yeast  
that ex ceed s th e  a m o u n t for p erson al u se  in o n e  y ea r  w ith the intent to use the 
m aterial or eq u ip m en t to create an a lcoh olic  b ev era g e;’" or (2) “ m ay not p o ssess  
q u an tities o f  sugar, artificial sugar, m alt, yeast or any o ther m aterial and [O R| 
eq u ip m en t w ith  the intent to use the m aterial or eq u ip m en t to create an a lcoh olic  
b ev er a g e ,” in d ica tin g  that the eq u ip m en t and th e m ateria ls m ust both be 
present?

1 o f  2
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A

3. Local con lro l for  the tim e fram e o f  the e le c tio n . S h o u ld  S ec. 8 (p. 5) be a m en d ed  
to a llo w  the co m m u n ity  tc determ ine the p er iod  of tim e b efo re  an e lectio n  o n  the 
local option?

If a n y  o f y o u  h ave ad d itio n a l concerns that w e  have not d isc u sse d  in  comrru i, p lea se  
con tact S on ya  (2487) in  R ep resen ta tive L eD oux ' s  o ffice  b efore the n ex t h earin g  o n  this 
bill, sc h ed u led  for T u esd ay , A pril 24.

2 of 2



Pa g e  1 o f  1

Sonya  Hymer

From: Sonya Hymer
Sent: Thursday, April 12, 2007 10:56 AM
Subject: A new bill on bootlegging
Attachments: HB232-DPS-ABC-4-12-07.pdf; SECTIONAL FOR RURAL JUSTICE SENATE VERSION.pdf;

Sponsor Statement HB 232.pdf

Dear Community Leaders,

Gabrielle asked me to write to you regarding HB 232, which we heard this morning in the House Community & 
Regional Affairs Committee (CRA). The bill would clamp down harder on bootlegging in rural areas. This bill will 
be heard again two weeks from now. Please forward this email to anyone who might be interested. Also, please 
write to me or call with your comments. Here is a link to the bill and its hearing schedule:
http '/www.legis.state.ak.us/basis/get_complete_bill.asp?session=25&bill=HB232. I have attached a few relevant 
due ments: a sponsor statement and sectional analysis of the bill, both written by the bill's sponsor, and a fiscal 
note from the Department of Public Safety.

Best regards,
Sonya

Sonya Hymer, Legislative Aide 
Representative Gabrielle LeDoux 
State Capitol 
District 36
phone: (907)465-2487 
fax: (907) 465-4956

4/12/2007

http://www.legis.state.ak.us/basis/get_complete_bill.asp?session=25&bill=HB232


P a g e  1 o f  1

Sonya  Hymer

From:
Sent:
To:

Sonya Hymer
Monday, April 16, 2007 3:44 PM
Rep. Bryce Edgmon; Rep. Richard Foster; Rap. John Harris; Rep. Kyle Johansen; Rep. 
Reggie Joule; Rep. Gabrielle LeDoux; Rep. Mary Nelson; Rep. Woodie Salmon; Rep. Bill 
Thomas; Rep. Peggy Wilson

Subject:

Cc: Ginny Austerman; Rep. Anna Fairclough; Mike Pawlowski; Rep. Mark Neuman; Rep Kurt 
Olson; Rep. Nancy Dahlstrom; Rep. Sharon Cissna
HB 232 Alcohol Sale/ Purchase/ Distribution

Attachments: HB 232 - Amenament.SH.doc 

To the House Bush Caucus;

Your comments are sought by the House CRA Committee on House Bill 232, which affects alcohol sale, 
purchase, and distnbution. During the first hearing on this bill last week, members of the CRA Committee 
expressed concern over this bill's effect in rural communities. The CRA would like to invite all members of the 
House Bush Caucus to participate in the next CRA hearing on HB 232, scheduled for Tuesday, April 24, at 8 a.m. 
in Room 124. Attached is a memo to House CRA members summarizing their discussion at the last hearing. 
Please get in touch with me (2487) if I can provide you with further information.

Best regards,
Sonya

Sonya Hymer, Legislative Aide 
Representative Gabrielle LeDoux 
State Capitol 
District 36
phone: (907) 465-2487 
fax: (907) 465-4956

4/18/2007
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CS FO R  H O U SE  BILL NO . 732(C R A )

IN THE LEGISLATURE OF THE STATE OF ALASK A

TWENTY-FIFTH LEGISLATURE - FIRST SESSIO N

BY THE HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES MEYER, Salmon

A BILL  

FOR A N  A C T  EN TITLED  

"An A ct relating to the sale, d istribution , and purchase o f a lcoholic beverages; relating  

7 II to a state database for recorJs o f  certain  purchases o f alcoholic beverages; relating to 

3 || procedures for local option elections for control o f a lcoholic beverages; and providing  

for an effective date."

5 || BE IT E N A C T E D  BY TH E L E G ISL A T U R - OF TH E ST A T E  O F ALASK A :

* Section  1. AS 04.06 is amended by adding a new section to read:

Sec. 04.06.095. Statew ide database. The board, after consulting with package 

store licensees, shall create and maintain a statewide database that contains a monthly 

record o f the alcohol purchases by, and shipments made to, a person who resides in a 

municipality or established village that has restricted the sale o f alcoholic beverages 

under AS 0 4 .1 1.491(a)(1), (2), or (3) or (b)(1) or (2). Except as otherwise specifically 

provided in this section, the information contained in the database is confidentia' and 

is not subject to inspection or copying under AS 40.25.110 - 40.25 .220. Information in 

the database is available only to

L
-1- CSIIB 232(CRA)

New T ex t:  U n d e r l i n e d  [DELETED TEXT BRACKETED]



(1) a package store licensee, agent, or em ployee to consult before 

shipping alcohol to a purchaser in a restricted area as provided in AS 0 4 .1 1.150(g);

(2) a law enforcement officer;

(3) a probation or parole officer; and

(4) the board.

* See. 2. AS 04.11.150(g) is amended to read:

(g) If a shipment is to an area that has restricted the sale o f alcoholic 

beverages under AS ' 4 .1 1.491(a)(1), (2), or (3) or (b)(1) or (2), a package store 

licensee, agent, or em ployee may not ship to a purchaser more than 10 and one-half 

liters o f distilled spirits, 24 liters or more o f wine, or 12 gallons or more o f malt 

beverages in a calendar month, or a lower amount o f  distilled spirits, wine, or malt 

beverages if the municipality or established village has adopted the lower amount by 

local option under AS 0 4 .1 1.491(g). Before sh ipp ing  alcohol to a purchaser in a 

restricted area., a  package store licensee, agent, or em ployee shall eonsult the 

database m aintained by the board under AS 04 .06 .095  for any alcoholic beverage 

shipm ents m ade to the purchaser during that ca len d ar m onth by a package store  

licensee, agent, or em ployee. A package store licensee, agent, or em ployee may 

not ship an am ount o f  alcoholic beverages to a purchaser in a restricted area  

that, when added to the am ount already shipped exceeds the am ount authorized  

hv this subsection. A package store licensee, agent, or em ployee shall im m ediately  

e^ ter into the database the < te and the am ount o f  a lcoholic  beverages shipped to 

the purchaser.

* Sec. 3. AS 0 4 .1 1.150(h) is amended lo read:

(h) A package store licensee, agent, or em ployee may not

m  divide or combine shipments o f  alcoholic beverages so as to 

circumvent the limitation imposed under (g) o f this section; or

(2) in response to a written order, sh ip  a lcohol to a purchaser at an 

address other than the address where the purchaser resides or, if the purchaser  

resides in a m unicipality  or established village that has adopted a local option  

under AS 04 .11.491(a)(1), (2), or (3) or (b)(1) or (2) for which a com m unity  

deiivery site has been designated under AS 0 4 .1 1.491(f), to an address other than

WORK DRAFT WORK DRAFT 25 LS0831\C
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that com m unity delivery site except as provided by AS 04.11.491(f)(1) and (2 ).

* Sec. 4. AS 04.11.499 is amended to read:

Sec. 04.11.499. Prohibition o f im portation after election. If a majority o f the 

voters vote to prohibit the importation o f alcoholic beverages under 

AS 04.11.491(a)(4) or (5) or (b)(3) or (4), a person, beginning on the first day o f the 

month following certification of the results o f the election, may not knowingly send, 

transport, or bring an alcoholic beverage into the municipality or established village, 

unless the alcoholic beverage is sacramental wine to be used for bona fide religious 

purposes based on tenets or teachings o f a church or religious body, is limited in 

quantity to the amount necessary for religious pu.poses, and is dispensed only for 

religious purposes by a person authorized by the church or religious body to dispense 

the sacramental wine. [IN THIS SECTION,

(1) "BRING" MEANS TO CARRY OR CONVEY OR TO ATTEMPT 

OR SOLICIT TO CARRY OR CONVEY;

(2) "SEND" M EANS TO CA USE TO BE TAKEN OR 

DISTRIBUTED OR TO ATTEMPT OR SOLICIT TO CAUSE TO BE TAKEN OR 

DISTRIBUTED, AND INCLUDES USE OF THE UNITED STATES POSTAL 

SERVICE;

(3) "TRANSPORT" M EANS TO SHIP BY ANY METHOD, AND  

INCLUDES DELIVERING OR TRANSFERRING OR ATTEMPTING OR 

SOLICITING TO DELIVER OR TRANSFER AN ALCOHOLIC BEVERAGE TO 

BE SHIPPED TO, DELIVERED TO, OR LEFT OR HELD FOR PICK UP BY ANY  

PERSON.]

* Sec. 5. AS 04.11.499 is amended by adding new subsections to read:

(b) A person who resides in a municipality or established village tha. has 

adopted a local option under AS 0 4 .1 1.491(a) or (b) may not purchase alcohol from 

another person who has sent, transported, or brought an alcoholic beverage into the 

municipality or established village in violation o f the local option.

(c) In this section,

(1) "bring" means to carry or convey or to attempt or solicit to carry or

convey;

WORK DRAFT WORK DRAFT 25-LS083AC

-3- CSIIB 232(CKA)
New T e x t  U n d e r l i n e d  [DELETED T E X T  BRACKETED]



1 I (2) "send" means to cause to be taken or distributed or to attempt or

2 solicit to cause to be taken or distributed, and includes use o f the United States Postal

3 Service;

4 (3) "transport" means to ship by any method, and includes delivering

5 or transferring or attempting or soliciting to deliver or transfer an alcoholic beverage

6 to be shipped to, delivered to, or left or held for pickup by any person.

7 * Sec. 6. AS 04 11.507(0  is amended to read:

8 (0  Notwithstanding any other provisions o f  law, an election under (b) or (c) o f

9 this section to remove a local option or to change to a less restrictive option than the

10 local option previously adopted under AS 04.11.491 may not be conducted during the

11 first 24 [12] months after the local option was adopted or more than once in a 36-

12 m onth [AN 18-MONTH] period.

13 * Sec. 7. AS 04.16.020 is amended by adding a new subsection to read:

14 (c) A person may not purchase alcohol by written order on behalf o f another

15 person who resides in a municipality or established village that has adopted a local

16 option under AS 0 4 .1 1.491(a)(5) or (b)(4).

17 * Sec. 8. AS 04.16 is amended by adding a new section to read:

18 Sec. 04.16.035. Possession o f ingredients for hom ebrew  in certain  areas. A

19 person residing in an area that has adopted a locai option to prohibit the sale,

20 importation, and possession of alcoholic beverages under AS 0 4 .1 1 .4 9 1 (a)(5) or (b)(4)

21 may not possess sugar, artificial sugar, malt, yeast, or any other material or equipment

22 with the intent to use the material or equipment to create an alcoholic beverage.

23 * Sec. 9. AS 0 4 .16.200(e) is amended to read:

24 (e) A person who sends, transports, or brings alcoholic beverages into a

25 municipality or established village in violation o f AS 04.11.499(a) [AS 04.11.499] is,

26 upon conviction,

27 (1) guilty o f a class A misdemeanor if the quantity o f alcoholic

28 beverages is less than 10 and one-half liters o f distilled spirits, 24 liters o f wine, or 12

29 gallons o f malt beverages; or

30 (2) guilty o f a class C felony if the quantity o f  alcoholic beverages is

31 10 and one-half liters or more c f distilled spirits, 24 liters or more o f wine, or 12
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gallons or more o f malt beverages.

* Sec. 10. AS 04.16.200 is amended by adding a new subsection to read:

(0  A person who purchases alcohol in violation o f AS 04.11.499(b) is guilty 

o f a class A misdemeanor.

* Sec. 11. AS 04.16.220(a) is amended to read:

(a) The following are subject to forfeiture:

(1) alcoholic beverages manufactured, sold, offered for sale, possessed  

for sale, or bartered or exchanged for goods and services in this state in violation of 

AS 04.11.010; alcoholic beverages possessed, stocked, warehoused, or otherwise 

stored in violation of AS 04.21.060; alcoholic beverages sold or offered for sale in 

violation o f a local option adopted under AS 04.11.491; alcoholic beverages 

transported into the state and sold to persons not licensed under this chapter in 

violation o f AS 04.16.170(b); alcoholic beverages transported in violation of 

AS 04.16.125;

(2) materials and equipment used in the manufacture, sale, offering for 

sale, possession for sale, or barter or exchange o f alcoholic beverages for goods and 

services in this state in violation o f AS 04.11.010; materials and equipment used in the 

stocking, warehousing, or storage o f alcoholic beverages in violation o f AS 04.21.060; 

materials and equipment used in the sale or offering for sale o f an alcoholic beverage 

in an area in violation of a local option adopted under AS 04.11.491;

(3) aircraft, vehicles, or vessels used to transport or facilitate the 

transportation of

(A) alcoholic beverages manufactured, sold, offered for sale, 

possessed for sale, or bartered or exchanged for goods and services in this state 

in violation o f AS 04.11.010;

(B) property stocked, warehoused, or otherwise stored in 

violation o f AS 04.21.060;

(C) alcoholic beverages imported into a municipality or 

established village in violation o f AS 0 4 .1 1.499(a) [AS 0 4 .11.499];

(4) alcoholic beverages found on licensed premises that do not bear 

federal excise stamps if excise stamps are required under federal law;

WORK DRAFT WORK DRAFT 25-LS0831\C
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(5) alcoholic beverages, materials, or equipment used in violation o f

AS 04.16.175;

(6) money, securities, negotiable instruments, or other things o f  value 

used in financial transactions or items of value purchased from the proceeds derived 

from activity prohibited under AS 04.11.010 or in violation o f a local option adopted 

under AS 04.11.491;

(7) a firearm used in furtherance o f a violation o f  this title.

* Sec. 12. AS 04.16.220(i) is amended to read:

(i) Upon conviction for a violation o f AS 04 .11 .010  or 04.11.499(a)

[04.11.499], if an aircraft, vehicle, or watercraft is subject to forfeiture under (a) o f  

this section, the court shall, subject to remission to innocent parties under this seciion,

(1) order the forfeiture o f an aircraft to the state;

(2) order the forfeiture of a vehicle or watercraft if

(A ) the defendant has a prior felony conviction for a violation 

of AS 11.41 or a similar law in another jurisdiction;

(B) the defendant is on felony probation or parole;

(C) the defendant has a prior conviction for violating 

AS 04.11.010 or 04 .11 .499(a ) [04.11.4991; or

(D ) the quantity o f alcohol transported in violation o f this title 

was twice the presumptive amounts in AS 0 4 .1 1.010(c).

* Sec. 13. The uncodificd law of the State o f Alaska is amended by adding a new section to 

read:

ALCOHOLIC BEVERAGE DELIVERY SITE PILOT PROJECT, (a) The Alcoholic 

Beverage Control Board established by AS 04.06. 10 shall, if requested by the local 

governing body of Bethel, establish a site in Bethel and, if requested by the local governing 

body o f Kotzebue, establish a site in Kotzebue for delivery o f alcoholic beverages. The 

delivery sites shall be operated as sites designated under AS 0 4 .1 1.491(f) arc operated. Each 

site shall, if established, begin operation on July 1, 2008, and shall continue in operation as 

long as a local option under AS 04.11.491(a)(1), (2), or (3) or (b)(1) or (2) is in effect in each 

community. However, each site shall stop operation on June 30. 2011, regardless of whether a 

local option is in effect in each community on that date.
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1 || (b) The delivery site established in Bethel under (a) o f this section shall serve as the

9 II delivery site under AS 04.11.494 for Bethel and shall be established after consultation with

3 || public, private, and nonprofit agencies in Bethel.

4 || (c) The delivery site established in Kotzebue under (a) o f this section shall serve as

5 II the delivery’ site under AS 04.11.494 for Kotzebue and shall be established after consultation

6 || with public, private, and nonprofit agencies in Kotzebue.

7 || * Sec. 14. The uncodified law o f the State o f Alaska is amended by adding a new section to

8 || read:

9 II REVISOR'S INSTRUCTIONS. The revisor o f  statutes is instructed to change the

10 II heading o f AS 04.11.499 from "Prohibition o f importation after election" to "Prohibition of

11 || importation or purchase after election."

12 || * Sec. 15. Section 13 o f this Act is repealed.

13 II * Sec. 16. Section 2 o f this Act takes effect July 1, 2008.

14 || * Sec. 17. Section 15 o f this Act takes effect June 30, 2011.

15 || * Sec. 18. Except as provided in secs. 16 and 17 o f this Act, this Act takes effect

16 || immediately under AS 01.10.070(c).

L

-7-
Alew  T e x t :  U n d e r l i n e d  IDELETED TE XT BRACKETED]

CSIIB 232(CRA)



lP R ^ 6 j 0 07 THU 0U51 PM Kodiak HO FAX NO. 9074865284 P, 01

A la s k a  S ta te  L e g is la t iv e

y  Housz cvmnoiJirt
Please enter into the record my testimony to the ML.

. \ committee name
committee on jftfr ’3 A 2 - /  6FC .

hill/̂ ubjecT

fj& /b  5/tVfU fi£ /

/  ca M H f'W ) y ° u  * *  *  * * * *
0 /  fi. //S .jc tt fl& x g s  . y  /4 /t?  7 0  7 - /^  / / c f 0* * #

fyn& O rt& i'T  l/ * r  if iw //  ft//o id  - f / f  ^
I fa n  c trf  a  ( /7 Y  / V 7 ^  A  e /T

to /U ,n  M  webodmh. v /c  Mao f  7 y

i f i f l Z & f t g '  r f c  r i v f i k a s  *  + h i M - i *  <  i * j  f t  C / r f  1 t  f f c  

1 4 f £ ^ * d r  f h  M  i)UJaJ<4L d b f t  W  h

p \A iii a- tt+ y  1  5&£ do \?Hifcr Mb o ^ i f i b fe fia& e: 

id \/filo£ /  f>y hc-zdirfz i t fiiftGftiDfl&dt

i f i / ’ I i  /W > < J  /m  F m £.

m i  - f  n  i / \
Signed: -  Ir fA tlf . —  f  k J  A f f l / y f / C '___________ 1

_ l S t m i  l u r .  b Z B - l k  u L xl■& *"
flqvuuiU iig (Optional) i , ,

JM  y W  £x m ?L
b s b  'Atidren

 1 U M 2 -
P ia n o  No.



Sonya  Hymer

From: Andy [ynot@gci.net]
Sent: Thursday, April 19, 2007 9:57 AM
To: Rep. Gabrielle LeDoux; Sen. Gary Stevens
Subject: Hb 232/SB128 and Ellis's "plastic garbage bag tax bill"

Hi Gabrielle and Gary:
Here are a couple of bills which need the "no" vote (Please). The data base bill sounds good on paper but is a 
"no" for several reasons. The bill relates to written orders to liquor stores going to persons in "damp 
communities"--it provides for a statewide ABC sanctioned data base by individual of liquor orders by month --so 
that the current maxims (the threshold of purchases which the State allnws to customers before a presumption of 
bootlegging activity occurs) are not exceeded. What the bill bill presupposes is that the ABC board has the staff 
available to impliment such a mandate, all retailers (including s.- lall mom and pop operations like myself), have 
computer capability to "immediately access and update such a data base", persons whom this bill is o.rected at 
/'ill not just use different family names to purchase this alcohol and thus not exceed these monthly limits, and all 
communities have online access on a daily basis to determine this information. I think this bill will fall short in 
most or all of these categories.

One summer I was working in Barrow and what struck me as I landed in this "damp"(at that time) town were the 
pallets of beers stacked up at the airport. Even to this day, I would imagine that most of the liquor arriving in most 
of the "problem towns" arrives by airplane. As long as we have the ABC board under the State Troopers and they 
have a presence in many of these communities -why isn’t the effort to discover who the bootleggers are directed 
at where the product enters the community?. The ABC board /Troopers spend thousands of dollars on stings 
running underage purchases into our joints-how about directing some of this effort after "unlicensed 
bootleggers"? I will be looking for a job shortly-give me about eight hours in each town and I will give you a list of 
bootleggers operating there-this is not rocket science.

Lastly—this bill is a huge intrusion into people's right to privacy. This is Big Brother tactics.

Second bill is Ellis's "$. 15 a plastic garbage bag tax"--(to cut down on landfill) costs. Sounds good- bad idea- 
you are just adding another $65 00 to a box of plastic bags which gets added to the cost of your groceries. I fhi ,k 
what we need is some Public Education on what is filling up our landfills. My experience tells me that it is 
cardboard and other wood products. Do you know that Kodiak does not burn its cardboard or scrap lumber any 
more because they do not have a burn pile area?. I would be more in favor on requiring combustible materials 
(which do not give off extreme amounts of airborne pollution) to be burned. Waste disposal is a problem which all 
communities are grappling with. There probably is something that the State of Alaska could do to help solve these 
problems—like apply for some CleanAir waivers-(if appropriate) Ellis' bill is "garbage". It deserves a "no vote", 
please!.

Sincerely yours,

Andy Lundquist

4 / 19/2007

mailto:ynot@gci.net
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Sonya  Hymer

From: Andy [ynot@gci.net]
Sent: Thursday, May 03, 2007 10:31 AM
To: Rep. Gabrielle LeDoux
Subject: Fw: HB 232/ SB 128

Hi Gabrielle,
I know you folks are really busy. Hope you have a second to read this. The "license transfer" part of this bill is 
even more objectionable to me than the data base part.
Sincerely yours,
Andy Lundquist

 Original M essa g e-----
From: Andy
To: Sen. Gary Stevens
Sent: Thursday, May 03, 2007 10:27 AM
Subject: HB 232/SB128

Previously I wrote to you concerning these bills. There is another facit of these bills which is more objectionable 
than the "big brother” data base and that is the liquor license transfer change. Current law distinguishes between 
"city licenses" and "borough licenses". Under this law --(with some caveates)~"borough licenses" could become 
" City licnses” if both local governments agree..

What this law would do is dump the economics of liquor license values on its head-many people have purchases 
City licenses at prices which vastly exceeded those in the Borough-by changing this law this way-those people 
will suffer great economic hardship if this bill passes. The growth in the mat-su valley is driving this bill—lets not let

•  this unique Mat-Su situation destroy the economics of the liquor license value system foi the entire State.
A no vote is greatly appreciated.
Sincerely,
Andy Lundquist

5/5/2007

mailto:ynot@gci.net




During Session:
Alaska State Capitol 

Juneau. Alaska 99801 . i82 
(007) -165-4833 

Fax (007) 465-9586 
I -800-782-4833 

Representative. Reggie:Joule@legis.statc.ak.us

During Interim: 
P.O. Hox 673 

Kotzebue. Alaska 0975 
(907) 442-3880 

Fax (907) 942-3022

3laska State legislature
REPRESENTATIVE REGGIE JOULE

Dale: March 10, 2008

To: Representative Anna Fairclough, Co-Chair Community and Regional Affairs 
Representative Gabrielle LeDoux. Co-Chair Community and Regional Affairs

From: Representative Joule

Re: Request for Hearing

I would like to formally request a hearing on CS HB 234, “An Act relating to the Alaska 
coastal management program; and establishing the Alaska Coastal Policy Board." I have 
attached the committee substitute, sponsoF statement, fiscal note, sectional analysis, and 
some other pertinent information. If possible we would appreciate a hearing in March. If 
you have any questions or concerns, please contact our office. 1 appreciate your 
consideration of tins request.

mailto:Joule@legis.statc.ak.us
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Representative R e g g ie Jou le t' lcgis.state ak us

Sponsor Statement

CS HB 234 ( ) Coastal Management Plan

“An Act relating to the Alaska coastal management program; and establishing the Alaska Coastal 
Policy Board"

CS HB 234 is an effort to improve the partnership between the State of Alaska and coastal 
communities under the Coastal Zone Management Program. This legislation will give coastal 
districts a seat at the table in the review of proposed stale and federal resource development 
actions. An effective review process that accounts for local concerns will encourage local 
support for important responsible development projects in our coastal communities.

The bill focuses on three primary areas;

1) It provides clarification that districts may develop meaningful policies.

2) It establishes a Coastal Policy Board made up of resource agencies and coastal districts to 
agree on policy issues, approve regulations, and district management plans.

3) It brings water and air quality concerns of the Department of Environmental 
Conservation back to the table during consistency rev iews.

This bill attempts to correct problems brought about by the enactment of HB 191 I support 
responsible development of our coastal resources. I believe that this can best and most 
expeditiously be accomplished through restoring some meaningful involvement of coastal 
communities in development decisions that directly affect them.

During Interim 
RO Box (.73 

Kotzebue, Alaska 9975 
(907) 442-3880 

f  ix (907) 442-3022

Qlaska 5*tatc legislature
REPRESENTATIVE REGGIE JOULE



CS House Bill 234 Coastal Management 
Sectional Analysis

Sec. 2: 

Sec. 3:

Sec. 4: 

Sec. 5: 

Sec. 6:

Sec. 7: 

Sec. 8:

Sec. 9:

Sec. 10:

Sec. 11: 

Sec. 12:

Sec. 13:

Sec. 14:

Sec. 1;

Secs. 15,

Sec. 18:

Establishes the Alaska Coastal Policy Board which will be com posed of four coastal district 
members and the commissioners of natural resources, fish and game and environmental 
conservation; and outlines provisions for administrative support to assist the Board.

Provides authority for the Department of Natural Resources to adopt regulations for the Alaska 
Coastal Management Program (ACMP) that have been approved by the Board.

Establishes powers for the Board including the ability to take reasonable action to carry out 
provisions of AS 46.39 (Coastal Management Administration) and AS 46.40 (The Alaska Coastal 
Management Program). The Department retains the authority to issue “consistency determinations” 
regarding consistency of projects with the ACMP statewide standards and coastal district 
enforceable policies.

Establishes duties of the Board

Makes the Board subject to the Administrative Procedures Act in AS 46.39.900.

Establishes authority for the Board to approve ACMP program changes and to evaluate the 
effectiveness of district plans.

Adds "subsistence" to the list of values included in the ACMP objectives.

Makes a conforming amendment requiring approval of ACMP regulations adopted by the 
Department and exclusion of the Department of Environmental Conservation (DEC) from the 
ACMP. Deleted language relating to the duties of the Board has been moved to Section 10.

Retains DEC'S authority for determining consistency of matters it regulates. Requires public notice 
for DEC consistency findings for projects located on federal lands and waters when there are no 
DEC authorizations.

Moves language deleted from AS 46.40.040(a) to a new section outlining responsibilities of the 
Board. Subsection (d) clarifies that aspects of air and water discharges not covered by DEC laws or 
regulations may be reviewed for consistency with the statewide standards and district enforceable 
policies. DEC retains authority to determine a project's consistency with its laws.

Establishes authority for the Board to approve coastal district plans that are required to be 
submitted every 10 years, as well as outlining criteria for new coastal district management plans.

Establishes authority for the Board to approve coastal district plans if it finds the plans meet the 
district plan criteria. Establishes the Board's role in mediation of decisions on the approval of 
district plans.

Outlines requirements for Board approval of district plans. Amends three criteria for approval of 
enforceable policies to clarify what policies may address.

Clarifies legislative intent of Chapter 24 SLA 03 (HB 191) to allow districts to establish enforceable 
policies for activities that may affect a coastal use or resource.

16 and 17: Make conforming amendments regarding approval of ACMP regulations by the Board.

Makes a conforming amendment regarding approval of ACMP regulations by the Board and 
replaces the term “subsequent review" with the commonly used term "elevation." Requires 
concurrence of resource agencies for resolutions of elevations of a proposed consistency 
determination.



S ec. 19: Clarifies that the aspect of an activity covered by a general or nationwide permit is removed from
the scope of an ACMP consistency review while allowing individual review of aspects of an activity 
not covered by the general or nationwide permit. Eliminates exemption of air and water quality 
permits from the coordinated ACMP review process.

Sec. 20: Makes a conforming amendment regarding Board approval of coastal district plans.

Sec. 21: Clarifies that the ACMP regulations shall address activities on federal waters and that seismic
surveys in federal Outer Continental Shelf Waters are subject to ACMP reviews.

Sec. 22: Makes a conforming amendment regarding approval of ACMP regulations by the Board, including
regulations listing which authorizations trigger a consistency review and the list of activities that are 
categorically or generally consistent (i.e., activities that do not require an individua' ACMP review).

Sec. 23: Exempts federal activities and federally-permitted activities from the 90-day review schedule. This
exemption allows extension of reviews for projects with federal approvals which tend to be more 
complex reviews. Requires suspension of the 90-day time frame when an applicant is required to 
provide additional information.

Sec. 24: Establishes the Board’s role in reviewing a petition regarding non-implementation o \ a coastal
district program.

Sec. 25, 27 and 28: Make conforming amendments to Board action on a petition. [See Sec. 24]

Sec. 26: Clarities that Board orders are subject to enforcement by superior courts.

Sec. 29: Makes a conforming amendment to Board approval of district plans includ'ng areas meriting special
attention.

Sec. 30: Makes a conforming amendment to the definition of "coastal zone" regarding Board’s role in
approving coastal boundary changes.

Sec. 31: Makes a conforming amendment to the definition of “district coastal management plan" regarding
Board's role in approving district plans.

Sec. 32: Makes a conforming amendment to the definition of “enforceable policy" regarding Board's role in
approving policies included in district plans.

Sec. 33: Defines "Board" in the definitions section.

Sec. 34: Repeals AS 46.40.096(i) because the DEC authorizations are no longer removed from the 
consistency review process.


