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24-GS2052\Y.31

Chenoweth
3/21/06

A M  E  N I) M E N T

OFFERED L \ THE SENATE BV SENATORS STEDMAN AND

TO: CSSB 305 f RES), Draft Version "Y" BEN STEVENS

1 Page 30. following line 3:

2 Insert a new bill section to read:

3 '* Sec. 39. Section 37 o f this Act is repealed April 1, 2012."

4

5 Renum ber the follov ;ng bill sections accordingly.

6

7 Page 30, line 19:

8 Delete "sec. 42"

9 Insert "sec. 43"

0

1 Page 30. line 22:

2 D elete "36 - 40"

Insert "36 - 41"

Page M). line 24:

D elete "sec. 41"

Insert "sec. 42"

L -1-



24-GS2052VY.40
Chenoweth

3/22/06

O FFERED  IN  T H E SEN. TE

TO: CSSB 305(R LS), Draft V ersion "Y"

BY SEN A TO R  B EN  STEVENS

1

2

3

4

5

6 

7 

S 

9 

10 

11 

12

13

14

15

Page 5, line 6, follow ing "produced":

Insert "from a lease that is in effect on the effective date o f this subsection"

Page 5, line 7:

D eiete "from"

Insen  "in"

Page 5, line 20:

D elete "except as otherw ise provided in (4) o f this subsection."

Page 5, lines 27 - 29:

D elete all material and insert:

"(4) the com m issioner shall recom m end to the legislature the rate of 

tax applicable to the lessor's royalty  interest on private lease holdings on leases that 

are en tered  into after the effective date o f  this subsection."
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23

A M E N D M L N T

24-GS2052YY.42
Chenoweth

3/24/06

O FFER ED  IN THE SEN A TE BY SEN A TO R ST ED M A N

7 0 :  CSSB 305(R ES), Draft V ersion "Y"

Page 5, line 30, through page 6, line 5:

Delete all material and insert:

"(g) In addition to the taxes levied under (e) and (f) o f this section, there is 

levied upon the producer o f oil a tax for oil produced during that m onth from each 

lease or property in the slate, less any oil the ow nership  o r right to which is exem pt 

from taxation. The tax levied under this subsection is equal to

((ANS W est Coast price - $40) x .002) x ANS w ellhead price x (1 - PPT rate)

Page 6, line 10:

Delete "West Texas Interm ediate"

Insert "Alaska North Slope"

Page 6, lines 11- 12 :

Delete "West Texas Interm ediate"

Insert "Alaska North Slope"

Page 6, lines 16 - 17:

Delete "United States G ulf C oast price o f W est Texas Interm ediate" 

Insert "price o f A laska North Slope"

where

(1) "ANS w ellhead price" m eans the prevailing  value for oil produced 

in the Alaska North Slope area; and

(2) the PPT. or production property tax, rate is 25 percent."

L -1-
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?  A M E N D M E N T

OFT ^ .(£ D  IN THE S E N A T E  BY SLN A TO R BEN STEV EN S

TO: CSSB 305(R E S), Draft Version "Y"

1 Page 4, lines 28 - 30:

2 Delete "The tax is equal to 25 percent of the production  tax value o f the taxab le oil

3 and gas as calculated u nd er AS 43.55.160."

4 Insert "The tax app licab le  to

5 (1) oil is equal to the sum of 25 percen t o f the production tax value o f

6 the taxable oil as calculated  under AS 43 .55 .160  and an am ount determ ined by the

7 formula

8 ((ANS w ellhead price - $40) x .0015)

9 in which "ANS w ellhead  price" means the p revailing  value for oil produced in the

10 Alaska North S lope area; and

11 (2) gas is equal to the sum of 25 percent o f  the production tax value o f

12 the taxable gas as calcu lated  under AS 43.55.160."

13

14 Page 5, line 30, through page 6, line 5:

15 Delete all m aterial.

16

17 Reletter the following subsection  accordingly.

18

19 Page 6, line 6:

20 Delete "(g)"

21 Insert "(e)(1)"

22

23 Page 6. line 10:

L -1-



04-25-'06 09:26 FBOM-Kenai Chamber 19072837183 T-223 P01/01 U-

Kenai Chamber of Commerce 
402 Overland 

Ker.ait Alaska 99611
(907) 283-7989 
(907) 283-7183 (Fax)

April 24,2006

Senator' om Wagoner 
Statr C r pitol, Room 427 
junea1', AK 99801-1182

Dear Senator Wagoner:

The Kcnai Chamber o f  Commerce understands the Alaska Legislature is considering . 
suci>.antial changes to current oil and gas industry faxes and related incentives for future 
oil and gas industry development. We recognize this initiative involves a variety o f  very 
complicated issues and the ultimate outcome will impact our state, industry and small 
bv inesses for many years to come. O ur Chamber believes any change to the current tax 
structure c o r’ l impact the industry’s ability to continue future investment on existing and 
fut we oil and gas prospects.

When considering changes to the current oil and gas tax structure, we urge both the 
Governor and the Legislature to recognize the unique circumstances under which the 
Cook inlet oil and gas producers operate. Wc ask that the Administration and the 
Legiolt mre both work with the Cook Inlet operators to fully understand their operating 
challenges. Should the proposed tax impose any undue, inadvertent, or disproportionate 
consequences upon them, we request that those issues be addressed prior to final adoption 
o f the pew tax structure.

The profitability o f  the oil industry’s operations in Cook Inlet is mutually beneficial to us 
all, and we at the Kenai Chamber o f  Commerce want to make certain that the current 
climate o f  investment and development in the region is strengthened, and not adversely 
affected by ‘he proposed change in the tax structure. W e appreciate any efforts the State 
makes to that end.

Sincerely,

Dr. Dennis Swamer, President

cc: Alaska Legislature



TH E FO LLO W IN G  D O C U M EN T(S) 
H A V E B EEN  R EFILM ED  TO 
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State of Alaska
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24-GS2052YY.43
Chenoweth

3/24/06

OFFERED IN THE S E N A T E  BY SEN A TO R  BEN STEV EN S

TO: CSSB 305(R E S ), D raft Version "Y"

1 Page 4, lines 28 - 30:

2 Delete "The tax is equal to 25 percent of the production  tax value o f the taxab le oil

3 and gas as calculated u n d er AS 43.55.160."

4 Insert "The tax app licab le  to

5 (1) oil is equal to the sum o f 25 percen t o f the production tax value o f

6 the taxable oil as ca lcu lated  under AS 43.55 .160  and an am ount determ ined by the

7 formula

8 ((ANS wellhead p rice - $40) x .0015)

9 in which "A NS w ellhead  price" means the p revailing  value for oil produced in the

10 Alaska North S lo pe  area; and

1 1 (2) gas is equal to the sum o f 25 percent o f the production tax value of

12 the taxable gas as ca lcu lated  under AS 43.55.160."

13

14 Page 5. line 30, through page 6, line 5:

15 Delete all m aterial.

1 6

17 R eL tter the follow ing subsection  accordingly.

18

19 Page 6, line 6 :

20 Delete "(g)"

21 Insert "(e)(1)"

22

23 Page 6, line 10:

L -1-



24-GS2052\Y.43

1 D elete "W est Texas Interm ediate"

2 Insert "A laska North Slope"

3

4 Page 6, lines I I  -1 2 :

5 D elete "W est Texas Interm ediate"

6 Insert "A laska North Slope"

7

8 Page 6, lines 16 - 17:

9 D elete "U nited States G ulf C oast price of W est Texas Interm ediate"

10 Insert "price o f Alaska North Slope"

l -2-



04-25-'06 09:26 FROM-Kenai Chamber 19072837183 T-223 P01/01 U-530

Kcnai Chamber of Commerce 
402 Overland 

Kenai, Alaska 99611
(907) 283-7989 
(907) 283-7183 (Fax)

April 24 ,2006

Senator Tom Wagoner 
State Capitol, Room 427 
Juneau, AK  99801-1182

Dear Senator Wagoner:

The Kcnai Chamber o f  Commerce understands the Alaska Legislature is considering 
substantial changes to current oil and gas industry taxes and related incentives for future 
oil and gas industry development. We recogni2e this initiative involves a variety o f  veiy 
complicated issues and the ultimate outcome will impact oui state, industry and small 
businesses for many years to come. Our Chamber believes any change to the current tax 
structure could impact the industry’s ability to continue future investment on existing and 
future oil and gas prospects.

When considering changes to the current oil and gas tax structure, we urge both the 
Governor and the Legislature to recognize the 'inique circumstances under which the 
Cook Inlet oil and gas producers operate. We ask that the Administration and the 
Legislature both work with the Cook Inlet operators to fully understand their operating 
challenges. Should the proposed tax impose any undue, inadvertent, or disproportionate 
consequences upon them, we request that those issues be addressed prior to final adoption 
o f  the new tax structure.

The profitability o f  the oil industry’s operations in Cook Inlet is mutually beneficial to us 
all, and we at the Kcnai Chamber o f  Commerce want to make certain that the current 
climate o f  investment and development in the region is strengthened, and not adversely 
affected by the proposed change in the tax structure. W e appreciate any efforts *hc State 
makes to that end.

Dr. Dennis Swamer ^resident

cc: Alaska Legislature



APR. 21 .2 006 10:59AM GFCC

^GREATER * FAIRBANKS

CHAMBER
C O.M M L R C L

800 C  ashman Street, Suite 114 
Fairbanks, A K  99701

Phone: 907-452-1105 
Fax: 907-456-6968 

e-mail: 5taSOfairtMakJchamber.org 
website: www.fimbanksehamber.org

To: Alaska State Legislature

la x
From: Greater Fairbanks 

Chamber of Commerce

Fax: Pages: 3 w /cover sheet

Phone: Date: A p ril 21 ,20 0 6

Re: ***** P P T  R esolution  *****
•  Comments:

Our Fax M achine reported Several E  ors w hile trying to send this Fax 
yesterday. Please use ***THIS CO PY *’** o f the A M EN D ED  PPT resolution.

Please Note the change in the 2nd to last W HEREAS, and

the additional AND B E IT  FURTH ER PESOLVED .

Thank you.

Ban/actors 
ACS Media, LLC
Alaska Airlines

Alaska Cotniaunicabons 
Systems

Alaska Digital Printing
Alaska Railroad

Alaska USA Federal Credit 
Union

Alyeska Pipeline 
Service Company
AT&T Alaseoin
Boeing Company

BP Exploration (Alaska) Inc.
CdlnlarO nc

ConocoPhillips Alaska, Inc
Denali State Bank
Design Alaska, Inc.

Digital Express
Doyon, limited
ExxonMobil

Fairbanks Boil ding A 
Construction Trades

Fair haul < Da 9y Ncwnniner
Fairbanks Memorial Hospital 

& Denali Center
Fairbanks Natural 

Gas, LLC
First National Bank Alaska

Flint ffiOj Resources
Flowfine Alaska

Fort Knox Gold Mine
CCI

Golden Heart Utilities
Golden Valley 

Electric Association
Key Bank or Alaska

MAC Federal Oedit Union
Ml McKinley Bank

Nortfcrim Bank
Phone Directories Company
Sanbna’s Flowers & Gifts

Set kins Ford, Lincoln, Merc toy
Xanana Valley Clinic

Totem Ocean Trailer Express
University of Alaska Fairbacks

L'sibed Coal Mine, lac
Wdh Fargo Bank Alaska

Westmark Fairbaaks Hotel & 
Conference Center

NO. 136 P. 1-----------

http://www.fimbanksehamber.org


J B m r •'2SW1: 2°3 FA8EC.» BANKS

HAMBER
C) r  C O  M  M F: K (  [

NO. 136 P. 2
800 Cushman St, Suite 114, Fairbanks, AK 99701 

phone; (907) 452-1105, foe (907) 45M968
e-mal icaMteffeanfcschacnber.ofg website: wwwftirt*nl»chamberxwg

In troduced By: 
Date In troduced: 
D ate Passed:
D ate T ransm itted: 
D ate A m ended:

B oard  o f  D irectors 
A pril 1 0 ,2 0 0 6  
A pril 1 0 ,2 0 0 6  
A pril 1 1 ,2 0 0 6  
A pril 1 8 ,2 0 0 6

A RESOLUTION OF THE 
GREATER FAIRBANKS CHAMBER OF COMMERCE (GFCC) 

IN SUPPORT OF A NEW PETROLEUM PRODUCTION TAX (PPT) FOR
A L A S K A

Resolution 06-0410, as amended

W H E R E A S , it is the m ission  o f  th e  G reater Fairbanks C ham ber o f  C om m erce (G FC C) 
to support and advocate fo r a strong investm ent and  econom ic developm ent clim ate: and

W H E R E A S , the oil and  gas industry  d ra n rr ic a 'Jy  im pacts m ultip le  segm ents o f  th e . 
p rivate-sector econom y; and

W H E R E A S , oil and gas royalties and  taxes currently  provide nearly  90 percent o f  the 
S tate’s general revenue; and

W H E R E A S . A laska’s oil p roduction  rate o f  decline urgently  requires arrest; and

W H E R E A S , the cu rren t rates o f  investm ent by industry are inadequate to  arrest or 
im prove th is decline; and

W H E R E A S , once declin ing  oil p roduction  reaches 600,000 bpd, the v iab ility  o f  In terior 
refineries w ill be severely com prom ised; and

W H E R E A S , the ex isting  severance tax  system  - Econom ic L im it Factor (EL F) -  is 
currently  n o t in the best in terest o f  all stakeholders; and

W H E R E A S , a globally  recognized  n ew  tax system - petro leum  production  tax  (PPT ) - 
has been proposed  by  the  G overnor; and

W H E R E A S , the P P T  ultim ately  approved  by  th e  Legislature w ill d irectly  im pact how  
attractive A laska is fo r investm ent;



APR. 21.2006 1 1:01AM GFCC NO. 136 P. 3

NOW THEREFORE BE IT RESOLVED, that the Board o f  Director? o f  the GFCC 
supports legislation that embodies the following goals and tenets:

• a  reasonable increase o f  return to Alaska;
• provides strong incentive for maximum statewide oil and gas exploration and 

development investment by the industry;
• furthers a 50-year vision to extend the North Slope oil production infrastructure;
• is nationally and globallv competitive;
• lends itself to case o f  administration; t
• e,<peditiously advances a gas pipeline project;

AND BE IT FURTHER RESOLVED that a tax rate higher than 20 percent and a total 
tax take that substantially exceeds the PPT legislations' original version - as does the 
Senate Resources CS -  could very well be counter productive to the GFCC goals and 
tenets outlined above,

AND BE IT FURTHER RESOLVED that copies o f  this resolution be sent to 
Governor Frank Murkowski, the Alaska Legislature, the GFCC membership, the 
statewide media, Alaska State Chamber o f  Commerce, Anchorage Chamber o f 
Commerce, Resource Development Council, Alaska Oil and Gas Association, The 
Alliance and FEDC.

Approved the 18a  day o f  April, 2006

M arilyn Romano 
GFCC Board Chair

Lanien Livingston 
President/CEO

M argaret Russell
Government Affairs Committee Co-Chair

Rhonda Boyles
Natural Resources Committee Chair

{‘Oil (,'uvhunm  St., $''>!? ! !4 , J 'a ittw .;:* . AK v*s>V;i’ 
erncii s t s f 1 a i r b a n k ic h a n ib c :  o ra

Charlie Boddy 
Government Affairs Committee Co-Chair

rv.o.re. 452 -1105 . rV* 190 7.14 

website: v'WvV.natrbar.ks.'hamber erg





F u r th e r  co m m en ts  on P P T  fea tu re s  
M a rc h  27, 2006 

P e d ro  van  M eu rs

Follow ing are som e further explanations in response to questions from the Senate 
Resources Com m ittee.

T ax  free  a llo w ance

The tax free allow ance has as its objective to support small com panies. In order to 
ensure that the allow ance w ould only  apply to small com panies a slid ing scale was 
suggested for a level o f  tax free production as follows:

Tax Free Production = 5 0 0 0 -  (Total Production -  5000) x 10%

The production would be m easured in barrels equivalent per day, w ith gas converted to 
oil on a 6 to 1 basis.

In order to determ ine the share o f  the net revenues that w ould be tax free one w ould take 
the ratio betw'een the Tax Free Production and the Total Production as follows:

Percent A llow ance = (Tax Free Production / Total Production) x 100%

The relations betw'een the Tax Free Production and the Percent A llow ance are illustrated 
in the follow ing table.

TAX FREE ALLOWANCE BASED ON 10%
PPT tax Percentage

Daily free of net income
Production production tax free

5000 5000 100%
6000 4900 82%
7000 4800 69%
8000 4700 59%
9000 4600 51%
10000 4500 45%
15000 4000 27%
20000 3500 18%
25000 3000 12%
30000 2500 8%
35000 2000 6%
40000 1500 4%
45000 1000 2%
50000 500 1%
55000 0 07o



In understand that the Senate C om m ittee is considering to change the 10% to 20% . This 
would result in the following:

TAX FREE ALLOWANCE BASED ON 20%
PPT tax Percentage 

Daily free o f net incom e
P roduc tion p rodu c tio n tax free

5000 5000 100%
6000 4800 80%
7000 4600 66%
8000 4400 55%
9000 4200 47%
10000 4000 40%
15000 3000 20%
20000 2000 10%
25000 1000 4%
30000 0 0%
35000 0 0%
40000 0 0%
45000 0 0%
50000 0 0%
55000 0 0%

As can be seen the Percent Tax Free A llow ance would not be very d ifferent betw een 
these tw o concepts. C om panies such as C hevron or A nadarko w ould be slightly 
negatively  affected by this change. H ow ever, it would not affect the really small 
com panies (under 5000 barrel equivalent per day) nor the really large com panies.

It seem s to m e that the 20%  concept is therefore OK.

It should be noted that com panies such as A nadarko and C hevron would also benefit for 
th e 2 -fo r-l concept.

P P T  su rta x

Q uestions w ere raised why it is necessary  to have a separate PPT surtax and w hy sim ply  
the PPT tax rate cannot be adjusted with price.

The reason for the separate PPT surtax is that a changing tax rate w ould be d ifficult to 
adm inister.



T he bill as presented by the G overnor sought to m in im ize adm inistra tive com plexity  by 
requiring  the PPT to be paid m onthly  but perm itting  a yearly  calculation  and 
adm inistration . T his w ould perm it tax payers to allocate capital and operating  costs 
over the year based on the system s proposed in the bill, rather than hav ing  to determ ine 
these costs actually  on a m onthly  basis. This greatly  sim plifies adm inistration  since it is 
not necessary to audit w hether the m onth to m onth allocations o f  capital and operating  
costs are correct.

Therefore the PPT surtax w as defined as a m onthly paym ent on gross, separate from the 
basic PPT tax on net revenues. T he surtax w ould then be deductib le  for net revenue 
determ ination.

A PPT surtax on gross is easy  to determ ine. The royalties need to be determ ined anyw ay. 
Therefore th is is a sm all additional step.

A PPT tax rate that changes w ith price w ould be d ifficu lt to adm inister. Now there is no 
o ther option: the PPT needs to be paid, calculated and adm inistered  on a m onthly  basis. 
T h is greatly  adds to the com plexity . O ne m onth the PPT rate m ay be high and another 
one it m ay be low. A s a consequence it now becom es very im portant how  m uch net 
revenues are being allocated  to each m onth. A udits now need to deal w ith w hether 
capital and operating  costs are properly  allocated to each m onth. O therw ise com panies 
m ay take high deductions in m onths o f  high prices and no deductions during  m onths that 
the m inim um  PPT rate applies. This is a very com plex adm inistration.

The com plexity  w ould be increased by the fact that in addition deductions for the 2 -lb r-l 
system  and the small com pany  tax free allow ance w ould apply. It w ould be d ifficu lt to 
adm inister all o f  this on a m onthly  basis w ith a variable PPT rate.

For all these reasons it can be strongly  recom m ended to stick w ith the concept o f  a PPT 
surtax on gross. T his w as the recom m endation m ade by EconO ne, Daniel Johnston  and 
m e in response to questions from the Legislature.



1 Page 12, line 20

2 Delete

3 Insert

4

5 Page 12. lines 21 - 29

6 D elete all m aterial.

24-GS2052W . 18
Chenoweth

3/20/06

A M K N I) M K N I

OFFERED IN THE SENATE BY SENATORS STEDMAN ANT)

TO: CSSB 305(RES), Draft Version "V" BEN STEVENS

L I-



1 Page 20, line 24:

2 D elete

3 Insert

4

5 Page 20, line 25, through page 2 ! . line 15:

6 D elete all m aterial.

7

S Page 22. lines 1 - 2:

0 D elete "the provisions of (/) and in) of this section apply to an ass M that is subject to

10 this subparagraph;"

11

12 Page 23. line 20, through page 24, line 13:

13 D elete all m aterial.

14

1 5 Reletter the follow ing subsections according!)

16

17 Page 24. line 19:

15 D elete " ( I

10

20 Page 24, lines 21 - 23.

21 D elete

22 "(A) direct cost under (d)(2)(M ) o f this section, as a purchase

23 o f assets by the producer; and

24-GS2052\Y.24
Chenoweth

3/21/06

A M E N D  M E  N T

OFFERED IN THE SENATE BY SENATORS STEDMAN AND

TO: CSSB 305(RES), Draft Version "Y " BEN STEVENS

i - I -



m

24-GS2052\Y.24

3

4

5

6

1

2

S

9

10

13

14

15

(B)'

Page 24. line 24.

Delete

Insen

Page 24, lines 25 - 27:

Delete all material

Page 25. lines 2 - 5:

Delete

"(A) the principle set out in (/) ol' th is section, as interpreted 

and implemented by the regulations of the departm ent authorized b \ (/)(! ) of 

this section, applies; and

(B)"

L



1 Page 4, lines 15 - 23:

2 Delete all material and insert:

3 "(g) In addition  to the taxes levied under (e) and (0  o f  this section, if  the

4 average ANS W est C oast price per barrel o f  oil during a month exceeds $40 . there is

5 levied on the producer o f  oil a tax for oil p roduced during that month from each lease

6 or property in the state, less any oil the ow nersh ip  or right to which is exem pt from

7 taxation. The tax levied under this subsection is equal to

8 [((ANS West C oast price - $40) x .002) x [ANS w ellhead price x (1 - PPT rate))]

9 x (total taxable barrels o f  oil at the point o f  production)

10 where

1 1  (1) "A N S wellhead price" m eans the prevailing value for oil produced

12 in the Alaska N orth  S lope area; and

13 (2) the PPT. or production property  tax, rate is 25 percent."

24-GS2052M.2
Chenoweth

3/27/06

A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR STEDMAN

TO: CSSB 305IRES), Draft Version "I"

L -1-



NOTE: This replaces Admin. Amend. #I - now includes line numbers, notes sections previously approved; 
and identifies pages and lines for the new “/ ” CS; otherwise, it is identical //mj 3-20-06

A M E N D M E N T

O FFE R E D  IN TH E SENATE: BY SENA i'OR W A G O N ER
TO: C SSB  305(RES), draft version  24-GS2052YY

Page 18, line 4: insert after ‘fthan zero”

“I f  a p roducer does no t p roduce taxable oil o r  gas during a m onth, the p roducer is 

considered  to have generated a positive  p roduction  ta x  value i f  th e  calculation described in this 

subsection  yields a  positive num ber because the  p rod u cer’s adjusted lease expenditures for a 

m on th  are less th an  zero as a result o f  th e  p ro d u cer’s receiv ing  a paym ent o r credit u n d er (e) o f  

th is section  o r o therw ise.”

Page 18. line 23: insert new  paragraph (3)

“(3) an explorer tha t has taken a tax credit under A S 43.55.024(b) or that has obtained a 

transferab le tax credit certificate under AS 43.55 .024(d) fo r the am ount o f  a  tax credit under AS 

43.55 .024(b) is considered a producer, subject to  th e  tax levied  under A S 43.55.011 (e), to the 

ex ten t that the explorer generates a positive p roduction  tax value as the result o f  the exp lo rer’s 

receiv ing  a paym ent or credit described in (e) o f  th is  section .”

Page 19. line 29: replace (A ) “outlays fo r capital assets” w ith

“(A) an expenditure, w hen incurred, to  acqu ire  an item  if  th e  acquisition cost is otherw ise 

a d irect cost, notw ithstanding that the expenditure m ay  be required  to be capitalized rather than 

treated  as an expense for financial accounting  o r federal incom e tax purposes;”

Page 21, line 9: replace “am ounts that have not been  paid” with 

“am ounts incurred”

APProved



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16 

17 

IS

19

20 

21 

22

23

24

25

26

27

28

29

30

31

NOTE: This replaces Admin. Amend. #1 - now includes line numbers, notes sections previously approved, 
and identifies pages and lines for the new CS; otherwise, it is identical, //mj 3-26-06

P a g e '21. lines 14-15: after “business entity” d e u le  all m ateria

w hether o r no t the transaction  is  treated  as aii asset sa le  for 

purposes.” d
ce “any paym ent o f  credit th e  p roducer receives AP I*P age 21.

“certain paym ents or credits received b y  the producer, as provided in th is subsection . I f  

o n e  o r m ore paym ents o r credits subject to this subsection  are received b y  a p rod u cer during  a 

m onth  or, under (f) o f  this section, during  a  calendar year, and i f  either th e  total am ount o f  the 

paym ents or credits exceeds the  am ount o f  th e  p roducer’s lease expenditures o r the  p roducer has 

no lease expenditures, the p roducer shall nevertheless sub tract those paym ents or credits from  the 

lease expenditures o r from  zero, respectively, and the p ro d u cer’s adjusted lease expenditures for 

th a t m onth  or calendar year are  a negative num ber and shall be applied to the calculation  under 

(a) o f  th is section as a negative num ber. T h e  paym ents o r  credits that a p roducer m ust subtract 

from  the p roducer’s lease expenditures, o r from  zero, u nd er th is subsection are paym ents o r 

credits received b y  the producer for”

Page  21. line IS-33: Page 19. lines 19-23: delete all m aterial, insert:

“ (1) the use by another person o f  a production  facility  in which the producer has an 

ow nersh ip  interest or the m anagem ent by the producer o f  a production facility  under a 

m anagem ent agreem ent providing for the p roducer to receive a m anagem ent fee;”

P age  22. line I : P age 20. line 2: replace M  (q) w ith fm i (n) and after “2006:” insert

“ for purposes o f  this subsection, i f  a producer rem oves from the state, for use outside the 

state, an asset described in this subparagraph, the value o f  the asset at the tim e it is rem oved is 

considered a paym ent received by the producer for the transfer o f  the asset;”

Page 23, line 28 P age 22. line 13: insert “(b ).” at the beginning o f  the line

Page  23. line s 2^> through 30: re p lace  <4H 2 )(4=}-w ilh -(4H 2-)fN4-aBd-tlelete “o H d H ^ H M ^

P ag e  22. L ine M ; d e le te  “ o r ( d ) ( 2 ) ( O r

■



NOTE: This replaces Admin. Amend. #1 - now includes Hue numbers, notes set lions previously approved; 
and identifies pages and lines for the new “I ” CS; otherwise, it is identical //mj 3-26-06

1 Page 22. line 16: delete “(d)(2)(L) o r (d)(2)(M )” and insert “(e)(3)(A )”

3 Pace 2-1. line-PQ: delete  ‘■fd4f2^ L V  and replace with (4)(2M N4-:- See paee 22. line 26; this is

4 now in “/ ” version. was picked u p  as a drafting correction

5 ±

6 Page 24, line 4: inse rt after  -̂R e venue Ced eh 11

7 “as am ende d ^  See pace 22. line 20; this is now in  “ / ”  version, was nicked u p  as a

8 drafting correction

9

10 Page 24: lines4-3--F3: P age 22. L ines 27-28: after “due;1' delete all m aterial and insert

11 “ if a p roducer fails to comply w ith  a request under th is paragraph, there shall be added to

12 any underpaym ent determ ined by the departm ent under this section a penalty  in the am ount o f  20

13 percent o f  the underpaym ent."

14

15 Page  24, lines 14 2 7 : Page 22. L ine 29 th ro u g h  Page 23. L ine 11: delete all material and 

^ ^ 1 6  reorder

W |7

18 Page 2 -1. lines-£8-3Q: Page 23. L ine 12 th ro u g h  14; delete all m aterial and insert

19 “(n) For purposes o f  determ ining  the am ount o f  the adjustm ent by subtraction that must

20 be m ade to a p roducer’s lease expenditures as a result o f  the p roducer’s receiv ing  a paym ent or

21 credit under (e)(3)(A ) o f  th is section,”

22

23 Page 25. lines 7- 11: Page 23. L ines 22-26: delete all m aterial and reorder

***** ***** ***** ***** ***** *****

N O TF: "1“ version deleted the d e f la tio n  o f  “ordinary  and necessary” w hich was previously 
approved by the Com m ittee.

4*



MEMORANDUM

From : Joe Balash, Professional Legislative A ssistant 
Legislative Budget and A udit C om m ittee

Date: M arch 27, 2006

RE: Section 22 o f  Draft (RES) CS for SB 305

To: Sen. Tom Wagoner, Chair
Senate Resources Committee

Y ou have asked for a sum m ary o f  the changes to proposed AS 43.55.160 contained in the 
draft com m ittee substitute labeled 24-G S2052\I. All o f  these changes appear in section 22 
o f  that draft.

U nder the proposed legislation, section 160 establishes the tax base against which the tax 
rate w ill be applied. It identifies the gross value o f  the  oil and gas at the point o f  
production and then allow s a series o f  costs (o r lease expenditures) to be deducted. In this 
case, w e are talk ing about m oney flow ing out o f  the tax p ay er’s wallet. T he section relies 
on a standard o f  “direct, ordinary, and necessary .” T axpayers are required  to m ake 
adjustm ents to  those costs in those instances w here revenue is flow ing back into the w allet 
o f  a taxpayer— i f  they sell an asset or receive facilities access paym ents.

A fter introduction o f  the g overno r’s original legislation, M arvin K irsner, tax  counsel at the 
firm o f  G reenberg Traurig, authored a m em orandum  dated February  27, 2006 that was 
delivered electronically  to every m em ber o f  the Legislature. H e also appeared before the 
Resources C om m ittee telephonically  on M arch 23. H is m em orandum  delved into those 
areas in which the state could be exposed to deductions and cost recovery  m echanism s that 
the Legislature m ight find unacceptable. He offered a series o f  recom m endations to 
address those concerns.

First, he recom m ended the provision em bodied  in subsection (o) (appearing  at p. 23, line 
12 through p. 24, line 1 o f  the revised draft CS] that would prevent a taxpayer from 
churning  assets or engaging in w hat are referred  to as ‘\v ash  sa les.” You m ight recall that 
the G overnor’s original legislation (and your draft CS) contains an anti-churning provision 
in the tax credit section o f  the bill [appearing at p. 10, lines 13-19 o f  the revised draft CS]. 
In that case, the adm inistration  sought to prevent a taxpayer from  buying and selling assets 
for the sole purpose o f  accruing m ultiple tax credits. T he sam e principle applies here— 
only  th is section d c J s  with deductions. Keep in mind that a credit is w orth 20% o f  the 
value o f  an asset but a deduction is worth 25%  o f  the value due to the tax rate established 
in the CS.



Second, he recom m ended tha ' the purchase o f  a business entity  not b e  allow ed as a 
deduction. For exam ple, w hen Chevron purchased Unocal last year, you w ould w ant to 
prevent C hevron from deducting  25%  o f  the value o f  U n o cal’s A laska assets against their 
tax liability on N orth Slope production. This was em bodied in subsection  (n) [appearing at 
p. 22, line 29 through p. 23, line 11 o f  the revised draft CS]. It was also  included in the list 
o f  excluded costs as (d )(2 )(0 ) [appearing at p. 19, lines 3-6 o f  the revised draft CS].

Third, he recom m ended that the adjustm ent required under subsection (e)(1) be broadened. 
T he original legislation contains a m echanism  to capture revenue received  by  a producer 
fo r providing access to their production  facilities. H ow ever, that language speaks only  to 
facilities in w hich the p roducer has an ow nership interest. A producer could sell or 
otherw ise transfer its assets to a non-producer and then prov ide m anagem ent services at the 
facility for a fee. In that event, it w as recom m ended that such revenues be accounted for 
in the production tax. This w as em bodied in (e)(3)(B) [appearing  at p. 19, lines 21-23 o f 
the revised draft CS].

Finally, he recom m ended that the S tate protect i tse lf  against inflated p ricing  in transactions 
that occur betw een affiliated parties OR third parties. He recom m ends two things to 
accom plish this.

First, exclude as a d irect cost that am ount w hich w i i inflated. T h is exclusion 
appears as (d)(2)(N ) [appearing at p. 18, line 30 through p. 19, line 2 o f  the revised 
draft CS], An exam ple w ould be ‘T axpayer A ’ purchases 50 drill bits at S I00,000 
apiece for a total o f  $5,000,000 for use at p roperties in L ouisiana and Alaska.
Since L ouisiana’s production tax system  does not consider upstream  costs,
‘T axpayer A ’ requests that the 25 drill bits headed for A laska b e  priced at $150,000 
and the 25 drill bits headed for Louisiana be priced at $50,000. The p rovisions o f
(d)(2)(N ) would allow' the departm ent to exclude the in Hated $50,000 per drill bit—  
a total o f  $1,250,000 that w'ould have o s t  the  state $312,500 i f  it w'ere deducted.

Second, give the departm ent the tools necessary iO conduct the types o f  audits that 
the IRS uses to uncover these sorts o f  inflated transactions. T hese  pow'er are 
granted in subsection (m ) [appearii ■* at p. 22 , lines 14-28 o f  the  revised draft CS],

T here were num erous references throughout the section o f  the draft CS that w ere incorrect 
and led to confusion am ongst the adm inistration as w ell as com m ittee m em bers and staff. 
The portion o f A dm inistrative A m endm ent #1 that was not taken up by  the com m ittee 
contained the necessary  corrections. Additionally, that am endm ent contained changes that 
would m ake the language m ore efficient and reduce som e redundancies— changes that 
personnel from the D epartm ents o f Law', R evenue and the O ffice o f  the G overnor agreed 
w ere technically correct.

H ow ever, the departm ent— as well as the G o v ern o r’s C h ie f  o f  Staff-—has m ade clear that it 
does not feel the additional audit pow ers granted in subsection (1) are necessary  to achieve 
the goal o f  p rotecting  the state against inflated price transactions. I f  the C om m ittee agrees, 
rem oving those audit pow ers is a straight-forw ard process, m echan ically  speaking.

Balash to Wagoner
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Balash to Wagoner
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N evertheless, I w ould like to bring  to your attention that the departm ent believes its current 
regulations p rotecting  the state on transportation charges w ill accom plish the sam e g . i l  on 
upstream  charges. H ow ever, the departm ent derives its au thority  on transportation charges 
from language in AS 43.55.150(a). That language says that the reasonable costs o f  
transportation  shall be the ‘actual costs’ o f  transportation. T h e  departm ent relies on the 
‘actual costs’ standard to bore dow n into the transactions betw een affiliated com panies and 
prevent the state from  absorbing m ore than actual cost to prov ide transportation. The 
proposed section  w e are dealing w ith for PPT relies on a d ifferent standard— costs that are 
“direct, ordinary, and necessary.”

A final note: the revised draft CS no longer contains a definition that may have been 
rem oved in error. ‘O rdinary  and n ecessary ’ w as defined in th e  final subsection, (o) 
[appearing at p. 25, lines 21 through 23 o f  the “ Y ” draft CS], as the m eaning found in 26 
U.S.C. 162 (In tem ai R evenue Code). I f  that language is to go back in, 2 o f  the 3 v/ords in 
the standard for the departm ent to rely on in allow ing  costs fo r deduction purposes will be 
defined. That will leave the word ‘d irec t.’ So, the question the departm ent will have to 
answ er in the future is w hether or not the Legislature intended ‘d irec t’ costs to m ean 
‘ac tua l’ costs. If it is not clear, the departm ent m ay be faced w ith challenges to the 
regulations they  intend to adopt.
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DATE: M arch  2 7 , 2 0 0 6

TO : S e n a te  R e s o u r c e s  C o m m itte e
/ )

FR O M : S e n a to r  T o m  W a g o n e r , C h a ir

RE: SB 3 0 5  -  Oil a n d  G a s  P ro d u c tio n  T ax

T ra n sm itte d  with th is  m e m o  is a  c o p y  of th e  final C S  -  “I" v e rs io n , d a te d  3 -2 7 -0 6 . W e 
h a v e  ju s t  re c e iv e d  it a n d  a re  im m ed ia te ly  p rov id ing  it to  e a c h  o f you , e v e n  th o u g h  w e 
h a v e  n o t re v ie w e d  it o u r s e lv e s .  A lso  a t ta c h e d  is a  7 -p a g e  m e m o ra n d u m  from  J a c k  
C h e n o w e th  re g a rd in g  th e  a m e n d m e n ts  in c o rp o ra te d  in th a t n e w  C S .

T h e re  m ay , o r  m a y  not, b e  i s s u e s  th a t  n e e d  c o rre c tio n s  a t th is  a f te rn o o n 's  m e e tin g  a s  a 
re su lt o f th is  final C S .

I s s u e s  rem a in in g  fo r  to d a y ’s  c o m m itte e  m e e tin g , to  ta k e  up from  th e  n ew  C S , a re :

• A d m in is t r a t iv e  #1 -  b a la n c e  o f th e  a m e n d m e n t  no t p re v io u s ly  a d o p te d .
W e a r e  g o in g  to p ro v id e  a  n e w  a m e n d m e n t  th a t s h o w s  w h a t h a s  b e e n  p rev io u sly  
a d o p te d  a n d  w h a t re m a in s , a n d  will a lso  in c lu d e  n ew  p a g e  a n d  line n u m b e rs  
b a s e d  on  th e  "I" v e rs io n . T h is  will b e  d is tr ib u te d  a t a  la te r  p o in t to d a y .

• (N ew ) S u b s .  A m e n d m e n t  # 5  -  pu llou t from  T e c h n ic a l #1 -  d e a ls  with 
v a lu a tio n /R S A 's . W e  n e e d  to  c h e c k  th e  n e w  a m e n d m e n t  a g a in s t  th e  "I" v e rs io n  
to  m a k e  s u r e  of th e  p a g e  a n d  line n u m b e rs  a n d  will d is tr ib u te  it la te r  to d a y .

• A m e n d . Y .18  S e n . B en  S te v e n s  a s k e d  to p r e s e n t  th is a g a in  o n  M onday .

• A m e n d . Y .24  S e n . B en  S te v e n s  a s k e d  to p r e s e n t  th is  a g a in  o n  M onday .

Comm ittee Staff: Mary Jackson (907) 465-4907 telephone (907) 465-4779 fax
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M E M O R A N D U M M arch 27, 2006

S U B JE C T : CSSB 305(RES), draft version "I": notes, com m ents, and questions 
to accom pany the bill draft (W ork O rder No. 24-G S2052\I)

F R O M :

T O :

Jack C heno\ 
A ssistant Re

Senato r Ton 
C hair o f  Sen

I want, first, to set out for your attention and the com m ittee 's consideration  additional 
corrections and conform ing  changes not reflected in specific instructions from your 
office:

In an adm inistra tion-au thored  am endm ent identified as "24G -2. 3/22/06, 11:27 a.m.." 
direction is given to repeal m aterial relating to continuing the ex isting  severance tax on 
Cook Inlet oil production (draft version "Y". bill sections 5 and 6). Because, elsew here 
in the bill (AS 4 3 .55 .0 1 1(f), added as part o f bill section 5), a separate lessor royalty 
interest levy is specified for Cook Inlet production, I have carried  o v er language from the 
repealed m aterial and added as a new  definition (proposed AS 43.55 .900(17), enacted in 
bill section 29), the definition for "Cook Inlet basin" that repeats the language o f the 
current regulatory  defin ition . 11 AAC 83.1049(2).

I found nothing in the m aterial provided by way o f com m ittee-adopted  am endm ents to 
spell out the due dale for paym ent o f the am ounts raised by the separate royalty interest 
levy, added in this draft as AS 4 3 .5 5 .0 1 1(f), so  I am ended the language o f 
AS 43.55.020(g), added us part o f bill section 12. to address that om ission. Please review 
that bill section. I f  another manner o f handling this is warranted, please advise.

In m aterial set out as part o f  AS 4 3 .5 5 .160(m) and (n), I rem oved references to "direct 
cost" because, on review . I didn't find that the term was used in (d)(2)(N ) and (O), the 
applicable antecedent references.

In the defin ition  subsection for AS 43.55.160, subsection (p) in this draft, because the text 
has been extensively  revised  and no longer uses the term  "ordinary and necessary 
(expenses]", I rem oved the definition o f that term  -- it had appeared in the previous "Y" 
version as paragraph (2).



A part from  necessary  conform ing  changes, in general term s, w hat follow s are the 
am endm ents o r changes incorporated  to the "Y" draft:

F o r m e r  b il l  s e c t io n s  d e l e t e d  in  t h e ir  e n t ir e t y  -

Provisions retaining the curren t severance tax levy to C ook Inlet production and 
dependent m aterials have been dropped. These w ere bill sections 5, 6, and 8 o f the draft 
"Y" version. D irection to do so appears in as the first tw o entries to an adm inistration- 
authored am endm ent iden tified  as "24G -2, 3/22/06, 1 1:27 a.m ." that I w as, I think, 
referred to as "Substan tive A m endm ent 1" in m aterial provided.

An am endm ent to AS 43 .55 .025(b) to m odify the costs allow able to support an existing 
exploration credit has been dropped. This appeared in bill section 17 o f the draft "Y" 
version. D irection to m ake this change also appears in the first tw o  entries to an 
adm inistration-authored am endm ent identified as "24G -2, 3 /22 /06 , 11:27 a.m .," also part 
o f w hat I think was m aterial identified  as "Substantive A m endm ent 1."

S o u r c e s  a n d  d ir e c t io n  a p p l ic a b l e  t o  o t h e r  a m e n d m e n t s  -

Proposed A S 4 3 .5 5 .0 1 1(f), the lessor royalty  interest tax p rovision, starts with this 
office's am endm ent Y.40. D irection to adopt the am endm ent appears in M ary’s M arch 25 
m em o as entry  1, noted as a "replacem ent to Y .5"). T o the language o f (f)(1) o f  the 
am endm ent, I inserted reference to "sedim entary" to conform  to the text o f  the statute that 
supports the term 's defin ition , AS 38.05.180(f)(4). Paragraph (f)(2) adopts the language 
of the balance o f m aterial set out in M ary Jackson 's com prehensive m em o as item 3. 
Paragraph (f)(3) is substan tively  unchanged and paragraph (f)(4) m akes the substitution 
set out in Y .40 with my addition  o f  the phrase "notw ithstanding (1) o f  th is subsection".

Proposed AS 4 3 .5 5 .0 1 1(g) and conform ing language in AS 4 3 .5 5 .0 1 1(h) is taken from 
Senator S tedm an's am endm ent iden tified  as Y.42. D irection  to include it appears as item 
6 in M ary's M arch 25 m em o.

C hanges from  the "Y" d raft arc m ade to AS 43.55 .020(a) by bill section 7. T he changes 
follow from m aterial in am endm ent Y.34. D irection to inco iporate the am endm ent is set 
out in M ary's M arch 23 m em o.

A change to the "Y draft appears in AS 43.55 .020(f), am ended by bill section  11, This 
change also follow  from  m aterial in am endm ent Y.34. D irection to incorporate the 
am endm ent is set out in M ary 's M arch 23 memo.

AS 43.55.024(b), proposed  as pail o f bill section 13, reflects substitution  o f this office's 
am endm ent Y .12, as d irected  in item  2 o f  M ary 's M arch 25 m em o.

A change to the "Y draft appears at the end o f  AS 43.55 .024(g), enacted  us part o f bill 
section 13. T his change also follow s from m aterial in am endm ent Y .34. D irection to

Senator Tom Wagoner
March 27, 2006
Page 2



incorporate the am endm ent, with an additional change, is set out in M ary 's M arch 23 
memo.

Proposed AS 43.55.024(f) o f the previous "Y" version is deleted from th is draft and the 
follow ing subsections within proposed AS 43.55.024 (and in the bill's tem porary law 
provisions) are relettered and intem ai references necessarily conform ed. See am endm ent 
Y.34. Again, a direction to m ake the deletion is set out in M ary ’s M arch 23 memo.

The language o f AS 43.55.024(h)(3) is conform ed to text set out in am endm ent Y.34. 
Direction to incorporate the am endm ent is set out in M ary's M arch 23 m em o.

In AS 43.55.030(a)(5), the phrase "unless relieved from this requirem ent in w hole o r in 
part by the departm ent" has been added. The insertion is th is office's am endm ent Y.20, 
and direction to include it is set out as item 3 in M ary's M arch 25 m emo.

AS 43.55.030, added by bill section 16, derives from  page 3 o f am endm ent Y.34; 
direction to include this am endm ent was given in M ary’s M arch 23 memo.

This draft con tains a m odification o f AS 43.55.040(1 )(B )(ii) based on this o lfice 's 
am endm ent Y.21. M ary's M arcn 25 m em o directs inclusion o f the m aterial in this 
am endm ent.

T his draft deletes "or", as added between paragraphs (2) and (3) of AS 4 3 .5 5 .150(a), 
am ended by bill section 20. See page 3, am endm ent Y.34, w ith d irection to incorporate 
the am endm ent given in M ary 's M arch 23 memo.

AS 43.55.160, proposed to be added by bill section 22:

In the first sentence o f subsection (a), direction is given to add "and (i)". The 
source o f the am endm ent is an adm inistration-authored am end.nent identified  as "24G -2, 
3/22/06, 11:27 a.m .," and I believe the d irection to incorporate th is m aterial appears as 
"Substantive A m endm ent I" in m aterial transm itted  by your ffice.

Paragraph (a)(2) reflects substitution o f the content o f  an adm inistration-authored  
am endm ent identified as "24G -2. 3/22/06, 12:54 p.m .," and I believe the direction to 
incorporate th is m aterial also derives from "Substantive A m endm ent 1" in m aterial 
transm itted by your office.

M aterial added at the end o f subsection (a) beginning "If a p roducer . . ." reflects 
the addition o f  part o f the content o f A dm inistialive A m endm ent #1 subm itted  for 
insertion on M arch 25.

C hanges to AS 4 3 .5 5 .160(b)(2)(A) derive from  direction g i\c n  in an 
adm in istra tion-ju thored  am endm ent identified as "24G -2, 3 /22/06, 12:54 p.m .."; I 
believe the d irection to incorporate this m aterial also derives from "Substantive 
A m endm ent I " in m aterial transm itted by your office.

Senator Tom Wagoner
March 27, 2006
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T he addition o f paragraph (3) to AS 43.55.160(b) reflects the addition o f part o f 
the content o f A dm in istra tive A m endm ent #1 subm itted fo r insertion  on M arch 25.

The change in the text o f the "including . . . "  c lause  in paragraph (2) of 
AS 43.55.160(c) dc ves from  our am endm ent identified  as Y.34 and is m ade per 
direction given in M ary 's M arch 23 m emo.

S ubstitu tion  o f new  text in paragraph (d)(1)(A ) draw s on the language of 
A dm inistrative A m endm ent 1, as directed by M ary's M arch 25 m em o.

D eletion o f  a reference to "capital assets" fo llow ing  "am ortization" in (d)(2)(A) 
also derives from  our am endm ent identified as Y .34 and is m ade per direction given in 
M ary's M arch 23 memo.

In (d)(2)(M )(i), rep lacem ent language is inserted; the language substitu ted  appears 
as Item 24 in m aterial set out in M ary Jackson's m em o, supplem ented  by an oral direction 
to include the entire sheet. Because o f some later confusion about what should or 
should not be altered, please take the time to verify that the committee agreed to this 
change!

In (d)(2)(M )(ii), the ed its reflect a verbal instruction  to conform  the changes to 
sim ilar am endm ents m ade in am endm ent Y.34. Again, because this w as altered based on 
M ary 's instruction  that w as d ifferent than the content of the am endm ent, please take the 
time to verify that the committee agreed to this change.

R eference to "incurred" is substituted in (d)(2)(N ) per d irection  in A dm inistrative 
A m endm ent 1 and M ary 's M arch  25 m em o.

The substitu tion  o f language in (d )(2 )(0 ) also  derives from direction in 
A dm inistrative A m endm ent 1 and M ary ’s M arch 25 m em o.

The lead in language o f subsection (e) incorporates new language set out also in 
A dm inistrative A m endm ent 1 and M ary 's M arch 25 m em o.

Reference date changes and deletions in (g)(1) and substitution  o f all nev m atter 
as a new paragraph , (g)(2), are taken from an adm inistra tion  am endm ent identified as 
"24G -2, 3 /22/06, 12:54 p.m .", part o f  Substantive A m endm ent 2. See M ary's M arch 
22/23 m em os subm itting  this as Substantive A m endm ent 2 ("new  claw -back") ind M arch 
25 ("no changes to  p rev ious subm ittal").

W hat had been subsection  (h) is deleted, based on the content o f this office's 
am endm ent identified as Y .26 and item num ber 5 in M ary’s M arch 25 m em o. New  
subsections (h) and (i) reflect m aterial in an adm inistration  am endm ent identified as 
"24G -2, 3 /22/06, 11:27 a.m .", part o f  material that I believe M ary had identified as 
Substantive A m endm ent 1. The m aterial is relettered  to fit into section  order; subsection

Senator Tom Wagoner
March 27. 2006
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(h) is partially  reordered; edits to both subsections are m ade per d irection  given, first, in 
M ary's M arch 23 and M arch 25 (first entry) m em os. B ecause o f  the deletion of the 
content o f the previous (h) and the substitution of different m aterial, on m y own initiative 
I have deleted, near the end  o f (g)(3), the two references to "under (h) o f  this section."; i f  
this deletion is incorrect, please advise.

In addition , there was, in M ary 's M arch 23 m em o, direction  given reflecting a 
"conceptual am endm ent to  add a sunset provision to this -  so  that it is repealed  7 years 
from the enactm ent or effective date o f  the bill." It's not c lea r w hat "this" and "it" refer 
to. I took them  to refer to ju s t the m aterial offered in the am endm ent (not the entirety  o f 
AS 43.55 .160) w hich appears, in the bill, as m aterial in subsections (h) and (i). So, 
please note that, rather than "sunset" — put a special effective date fo r repeal o f -  
proposed subsection (i), to  conform  to direction that the production  tax value adjustm ent 
under (h) and (i) end at the end o f a seven year run, I added  a last sentence to (i) that 
precludes the departm ent from taking action to qualify  producers under those tw o 
subsections after the end o f  2013. Since the text o f the tw o subsections speaks to a 
producer that "qualifies . . .  for a calendar year," I set the cu to ff date to  D ecem ber 31, 
2013, the end  of the calendar year, rather than a m id-2013 date. Please review my 
handling o f this to see i f  conforms to committee intent. I f  you want to see something 
lifferent, please advise.

Finally — 1 have m ade the necessary insertions of additional m aterial to the uncodified 
law transitional provisions section, set out in this draft as bill section 33. New in this 
draft are subsections (d) and (f) - (h).

*

In addition to the preceding. I've m ade conform ing changes th roughout the draft, both as 
to internal references and bill section num bering and effective dates.

♦

The com m ittee would be well advised to consider d ividing and  d istribu ting  the content o f 
AS 43.55.160, the "determ ination  o f production tax value" p rov ision  added as bill section 
22, into several codified  sections w ith appropriate cross-references am ong them. 
Experience suggests that a codified  section that, when offered, already  contains sixteen 
subsections is a codified  section that m ay be unw ieldy, and prove m ore difficult to 
com prehend and to am end in the future.

Senator Tom Wagoner
March 27, 2006
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I have these tw o questions:

In AS 4 3 .55 .0 1 1(0 , the "default" provision of (f)(2) sets the tax rate at 20 percent, while 
the general production  tax rate provision, AS 4 3 .5 5 .0 1 1(c), im poses a tax at a rale of 25 
percent. Should the "default" rate fo r lessor royalty interest taxes under (f)(2) {20



percent] be increased to match the standard or general [25 percent] production tax 
rate? (The com m ittee m ay have already decided to  do so, but I don't find that 
instruction, hence my question .)

In proposed AS 4 3 .5 5 .0 1 1(h), is it still relevant to address the authority o f the 
department to calculate an "average price" when, in the im m ediately  preceding 
subsection , subsection  (g), the calculation o f the levy under the form ula is determ ined by 
reference to a "prevailing value for oil"?

*

There are three cross-references to "AS 43.55" in various chapters that w ere not 
recom m ended for am endm ent in the adm inistration’s bill. The adm inistration  m ay have 
considered  each o f them  and determ ined that am endm ent o f  any o f them  w as not 
necessary or w arranted. However, in the event the adm inistration  did not consider them,
I w ant to alert the com m ittee to them  for w hatever further action the com m ittee may want 
to take. T he provisions are:

-  AS 3 8 .0 5 .180(i), an exploration incentive credit system  within the A laska Land 
Act (AS 38.05): The subsection  provides:

(i) The com m issioner may provide for the estab lishm ent o f an 
exploration  incentive credit system  under w hich a lessee o f  state land 
drilling  an exploratory  well on that land m ay earn credits based upon the 
footage drilled and the region in which the well is situated. The 
com m issioner m ay also provide for credits to be earned  by persons 
perform ing  geophysical w ork on state land, if that w ork is perform ed 
during  the two seasons im m ediately preceding an announced lease sale 
and on land included within the sale area and the geophysical inform ation 
is m ade public fo llow ing the sale. Credits m ay not e \ ._ c d  50 percent of 
the cost o f  the drilling  o r geophysical work. C redits m ay be used during  a 
lim ited period established by the com m issioner and m ay be assigned 
during that period. Credits may be applied against (1) royalty  and rental 
paym ents for oil and gas or for gas only payable to the state o r (2) taxes 
payable under AS 43.55. A credit may not exceed  50 percent o f  the 
paym ent tow ard which it is being applied. A m ounts due the A laska 
perm anent fund (AS 37.13 .010) shall be ca lcu lated  before the application 
o f cred its under this subsection.

— AS 43.56.030, part o f  the stale's 20-m ill p roperty  tax levied against exploration, 
p roduction, and pipeline property  transportation facilities. The reference to AS 43.55 
appears as part o f an exception:

In p lace  o f  o th e r  taxes. Except fo r those taxes imposed under 
AS 43.55, the taxes levied o r authorized under A S 4 3 .5 6 .0 10(b) arc in 
place of

Senator Tom Wagoner
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(1) all o ther ad valorem  taxes o r other taxes im posed by a 
m unicipality  on property  subject to tax under this ch ap ter o r exem pted 
from taxation by AS 43.56 .020; and

(2) all o ther taxes im posed by a m unicipality  on o r with 
respect to the property  subject to tax under this chap ter o r exem pted  from 
taxation by AS 43.56 .020, including, but not lim ited to,

(A) taxes on the retail sale or use o f the property  
except for the retail sales tax on the first $1,000 o f each sale;

(B) taxes on the sale o r use o f gas o r unrefined oil;
(C) taxes on the sale or use o f services used in or 

associated  w ith tue property or in its m aintenance o r operation 
except for the sales tax on the first $1,000 o f each sale;

(D) taxes on or m easured by gross o r net incom e 
from the property , including incom e from  the exploration  for, 
production  of, or pipeline transportation o f gas o r unrefined oil or 
property ; and

(E) any license, excise, fee, charge or o ther tax on 
o r pertain ing to the property  or services.

and

-  AS 43.82 .210, a section within the . Jasku  S tranded G as D evelopm ent Act, 
w here the ch ap ter cross-reference appears within the list o f taxes that m ay be covered by 
provisions o f a contract calling  fot periodic paym ents in lieu o f  taxes for an approved 
qualifying gasline project:

(a) it the com m issioner approves an application  and proposed 
project plan under AS 43.82.140, the com m issioner m ay develop  proposed 
term s fo r inclusion in a contract under AS 43.82 .020  for periodic paym ent 
in lieu o f  one o r  m ore o f the follow ing taxes that o therw ise w ould be 
im posed by the stale or a m unicipality  on the qualified  sponsor or m em ber 
o f a qualified sponsor group as a consequence o f partic ipating  in an 
approved  qualified  project:

( I) oil and gas production taxes and oil surcharges under 
AS 43.55; . . . .

Again. I sec no particu lar need for am endm ents to any o f these provisions, but did want 
to alert the com m ittee so that it couid also consider the question.

JB C :lm b 
06-121 ,lmh
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A B IL L

FO R  AN A C T  E N T IT L E D  

A n Act p ro v id in g  fo r a p ro d u c tio n  tax  on oil an d  g as: re p e a lin g  th e  oil and  gas 

p ro d u c tio n  (severance) tax : re ia tin g  to th e  ca lcu lation  o f th e  g ro ss  v a lu e  at the  point o f 

p ro d u c tio n  o f oil o r  gas a n d  to  th e  d e te rm in a tio n  o f th e  v a lu e  o f oil a n d  gas fo r purposes 

o f  th e  p ro d u c tio n  tax cn  oil a n d  gas; p ro v id in g  fo r lax c re d its  a g a in s t  th e  tax fo r certa in  

ex p e n d itu re s  an d  losses: re la tin g  to th e  re la tio n sh ip  o f th e  p ro d u c tio n  tax on oil and  gas 

to o th e r  taxes, to the d a le s  those tax p ay m en ts  an d  su rc h a rg e s  a r e  d u e , to  in te rest on 

o v e rp a y m e n ts  o f  the  tax . a n d  to the tre a tm e n t o f the  tux in a p ro d u c e r 's  se ttlem ent with 

th e  ro y a lty  o w n ers ; re la tin g  to  fla red  gas. an d  to oil an d  gas used  in th e  o p e ra tio n  of a 

lease o r  p ro p e r ty  u n d e r  (lie p ro d u c tio n  lax : re la tin g  to th e  p re v a ilin g  value o f oil o r gas 

u n d e r  th e  p ro d u c tio n  tax : re la tin g  to su rc h a rg e s  on oil: re la tin g  to s ta te m e n ts  o r  o th e r 

in fo rm a tio n  re q u ire d  to he filed w ith o r  fu rn ish ed  to the D e p a r tm e n t o f R evenue, to the 

p en a lty  fo r fa ilu re  to file c e r ta in  re p o rts  fo r  th e  tax. to th e  p o w ers  o f  th e  D ep artm en t o f
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R evenue, an d  to the  d isc lo su re  o f ce rta in  in fo rm a tio n  re q u ire d  to  be fu rn ish e d  to th e  

D e p a rtm e n t o f  R evenue a r  ap p licab le  to th e  a d m in is tra tio n  o f th e  tax; re la tin g  to  

c rim in a l p en a ltie s  fo r  v io la tin g  conditions g o v ern in g  access to an d  use o f co n fid e n tia l 

in fo rm a tio n  re la tin g  to  th e  tax , an d  to the d ep o s it o f  tax  m oney  collected by  the  

D e p a rtm e n t o f  R ev en u e ; a m en d in g  the d efin itio n s o f  'g a s , ' 'o il,' an d  c e r ta in  o th e r  te rm s  

fo r  p u rp o ses  o f th e  p ro d u c tio n  tax . arid as th e  d e fin itio n  o f  th e  te rm  'g a s ' ap p lie s  in th 

A laska S tra n d e d  G as D evelopm ent A ct, an d  a d d in g  fu r th e r  d efin itio n s: m ak in  

co n fo rm in g  a m e n d m e n ts : an d  p ro v id in g  fo r an  effective  d a te ."

* Section  1. T he uncodificd  law of the Stale o f A laska is am ended by adding a new sectioi 

to read:

IN TEN T O F SEC. 11 O F  THIS ACT. It is the intent o f the legislature through sec. 11 

ol this Act to confirm  by clarification the long-standing in terpretation  ol AS 43.55.020(f) by 

the Departm ent o f  Revenue.

* Sec. 2. AS 43.05 .230(f) is am ended to read;

(f) A wilful violation o f the provisions o f this section o r  o f a co n d itio n  

im posed u n d e r  AS 43.55.04011 hB) is punishable In a fine of not more than $5,000, 

or by im prisonm ent for not more than two years, o r by both.

* Sec. 3. AS 43 .20 .031(c) is an.ended to read:

(c) In com puting  the lax under this chap ter, the taxpayer is not entitled  to 

deduct any taxes based on or measured by net incom e. T h e  taxpay  e r  mav d ed uc t the  

lav lev ied a n d  p a id  u n d e r  AS 43.55.

* Sec. 4. AS 4 3 .20 .072(b) is am ended to read:

(bi A taxpayer's business income to be apportioned under this section to the 

state shall be the federal taxable income of the taxpayer's consolidated  business for the 

tax period, except that

determ ination of the federal taxable incom e shall be added back; th e  lax levied an d

B E IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

1 1) taxes based on or m easured by net incom e that ate deducted in the



p aid  u n d e r  AS 43.55 m av not be a d d e d  b ack ;

(2) intangible drilling and developm ent costs that are deducted as 

expenses under 26 U.S.C. 263(c) (Internal R evenue Code) in the determ ination of the 

federal taxable income shall be capitalized and depreciated as if the option to treat 

them  as expenses under 26 U.S.C. 263(c) ( I r 'e m a l Revenue C ode) had not been 

exercised;

(3) depiction deducted on the percentage depletion  basis under 26 

U .S.C . 613 (Internal Revenue Code) in the determ ination of the federal taxable income

shall be recom puted and deducted on the cost depletion basis under 26 U.S.C. 612

I Intem ai Revenue C odck  and

(4) depreciation shall be com puted on the basis o f 26 U.S.C. 167

(Internal Revenue Code) as that section read on June 30. 19S1.

* Sec. 5. AS 43.55.011 is am ended by adding new subsections to read.

(e) There is levied on the producer o f oil o r gas a tax for all oil and gas 

produced each month from each lease o r property  in the stale, less any oil and gas the 

ow nersh ip  or right to which is exem pt from taxation or constitu tes a lessor's royalty 

in terest under an oil and gas lease The tax is equal to 25 percent o f the production tax 

v alue o f  the taxable oil and gas as calculated  under AS 43.55.160.

(ft N oiw ith 'anding <c) o f this section, there is lev ied on the producer of oil or 

gas a tax for all oil and gas produced each month from each lease o r property in the 

state the ow nership  or right to which constitutes a lessor's royalty  interest under an oil 

and gas lease, except for oil and gas the ow nership  o r right to w hich is exem pt from 

taxation. The provisions of this subsection apply lo r a lessor’s rovaltv interest under ail 

oil and gas lease as follows:

(1) the rate of tax levied on oil and gas produced from  a lease that is in 

effect on the effective date of this subsection

(A) in the Cook Inlet basin is equal to 1.5 percent of the gross 

value at the point o f production ol the oil and gas.

(Hi except as described m (A i of this paragraph, is equal to five 

percent o f the gross value at the point o f production of the oil and gas;

(2) if t ie  departm ent determ ines that, for purposes o f reducing the
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P "  Jucer's tax liability under (1) o f this subsection, the producer has received or w ill 

receive consideration from the lessor offsetting all or a part o f the producer's royalty 

obligation, other than a deduction under AS 43 .55 .020(d ) o f the amount o f a tax paid, 

notwithstanding 11) o f this subsection, the tax equal to 20 percent o f the gross value 

at the point o f nroduction o f the oil and gas;

(3) unless otherwise expressly agreed between the producer and the 

royalty owner, in making settlement with the royalty owner with respect to royalty oil 

or gas taxed under this subsection, the producer may deduct the amount of the tax paid 

on taxable royalty oil or gas under ini': subsection, or may deduct taxable royalty oil or 

gas equivalent in value at the time the tax becomes due. and the provisions of 

AS 43.55 .020(d ) are not applicable to that taxable royalty oil or gas; and

(4) the commissioner shall recommend to the legislature the rate of tax 

applicable to the lessor's royalty interest on private lease holdings on leases that are 

entered into after the effective dale o f this subsection

(g) In addition to the taxes levied under le) and (f)  o f this section, there is 

levied upon the producer o f oil a tax lor oil produced during that month rom each 

lease or property in the state, less any oil the ownership or light to which is exempt 

from taxation. The tax levied under this subsection is equal to

((A N S  West Coast price - $40) x .002) x A N S  we ead price \  (1 - PPT rate) 

u here

(1) "ANS wellhead price” means the prevailing value for oil produced 

in the Alaska North Slope area; and

(2 i the PPT, or production property tax. rate is 25 percent.

(h) For purposes of (g) of this section, the department may calculate the 

average price or may, by regulation, specify the method by which the average price 

shall be calculated with reference to one or more published sources o f price 

information. If, in the department's judgment, reliable published sources of price 

information on Alaska North Slope crude oil cease, or appear likely to soon cease, to 

be available, or if. in the department's judgment, the price o f Alaska North Slope crude 

oil ceases, or appears likely to soon cease, to be a reliable indicator o f the general 

price level o f crude oils, the department shall, by regulation, specify a substitute

WORK DRAFT WORK DRAFT 24-GS2052\I



formula for computing the oil price index. The substitute formula specified by the 

department under this subsection must bear, as nearly as is reasonably possible, the 

same relationship to the general price .eve! o f crude oils as did the price o f Alaska 

North Slope crude oil.

*  Sec. 6. AS 43.55.017 ai is amended to read.

(a) Except as provided in this chapter, the taxes imposed by this chapter arc in 

place o f all taxes now imposed by the state or any o f its municipalities, and neither the 

slate nor a municipality may impose a tax on [U P O N ]

(1) producing oil or gas leases:

(2 ) oil or gas produced or extracted in the state;

(3) the value of intangible drilling and developm ent costs, as 

described in 26 U .S .C . 263(c) (In te rn a l Revenue C ode), as am ended through  

Jan u ary  1. 1974 [E X P L O R A T IO N  E X P E N S E S ],

*  Sec. 7. AS 43.55.020(a) is repealed and reenacted to read:

(a) The production tax on oil and gas shall be paid as set out in this subsection. 

N inety-five percent of the lax levied under AS 4 3 .5 5 .0 1 1(e). net o f any credits applied 

under this chapter, is due on the last day of each calendar month on oil and gas 

produced from each lease or property during the preceding month. The remaining 

portion of the tax levied under AS 43.55.01 l(e i, net o f any credits applied under this 

chapter, is due on the last day of the third mon'h fo llow ing the calendar quarte; during 

which the oil and gas were produced An unpaid amount o f tax that is not paid when 

due in accordance with tins subsection becomes delinquent. An overpayment ol tax 

with respect to a month may be applied against the lax due for any later month. 

Notwithstanding any contrary provision of AS 43 .05 .280 . interest on an oveqiayment 

is allowed only from  a date that is 90 days after the last day o f the third month 

following the calendar quarter o f production, as described in tin subsection, and 

interest is not allowed if  the overpayment was refunded w ithin the 90-day period. In 

addition, the producer shall comply w ith the requirements of A ~ 43.55.030(a) and (e).

In this subsection, "calendar quarter" means each o f the three-month periods ending 

March 31, June 30. September 30, and December 31.

Sec. S. AS 43.55.020(b) is amended to read:
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(b ) T he production tax on oil and [O R] gas shall be paid by or on behalf of the 

producer.

*  See. 9. AS 43 .55 .020(d ) is amended to read:

(d) In making settlement with the royalty owner fo r  oil o r gas th a t is taxable  

under AS 4 3 .5 5 .0 1 1(e). the producer may deduct the amount of the tax paid on 

taxable royalty oil and [OR] gas. or may deduct taxab le  royalty oil or gas equivalent 

in value at the time the tax becomes due to the amount o f the tax paid. Unless 

otherw ise agreed between the producer and the rova ltv  ow ner, the am ount o f the

tax paid under AS 43 .55 .011(e) on taxable ro va ltv  oil and gas fo r a m onth other 

than oil o r gas the ow nership or rittbt to w hich constitutes a lessor's rovaltv

interest under an oil o r lias lease is considered to he the uross value at the point of 

production o f the taxable rovaltv oil and gas produced during  the month

m ultip lied  by a figure  that is a Quotient, in which

(1) the num erator is the producer's  total tax lia b ility  under 

AS 4 3 .5 5 .0 1 1(e) Cor the m onth ol production: and

(2) the denom inator is the total cross value at the point of 

production o f the oil and cas taxable under AS 4 3 .5 5 .0 1 1(e) produced hv the

producer from  a ll leases and properties in the state d u rin c  the month.

*  Sec. 10. A S  43 .55 .020(e) is repealed and reenacted to read:

(e) Gas flared, released, or allowed to escape in excess of the amount 

authorized by the Alaska O il and Gas Conservation Commission is considered, for the 

purpose of AS 4 3 .5 5 .0 1 1 - 43.55.160, as gas produced from a lease or property , O il or 

gas used in the operation o f a lease or property in the state in dnllins for or producing 

oil or gas. or for repressuring, except to the extent determined by the Alaska O il and 

Gas Conservation Commission to be waste, is not considered, for the purpose of 

AS 4 3 .5 5 .0 1 1 4 3 .5 5 .160, as oil or gas produced from  a lease or property 

*  Sec. 11. AS 4 3 .55 .0 20 (f) is amended to read:

Ifi If  oil or gas is produced hut not sold, o r if  oil o r cas is produced and

sold under circumstances where the stile price does not represent the prevailing value 

for oil or gas o f like kind, character, or quality in the field or area from which the 

product is produced, the department may require the tax to be paid upon the basis of
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the value of oil or gas of the same kind, quality, and character prevailing during the 

calendar month of production for that field or area.

*  Sec. 12. AS 43.55 .020 is amended by adding a new subsection to read:

(g) The tax levied under AS 43.55.01 I f f )  shall be paid monthly and is due on 

the last day o f each calendar month on oil and gas produced from each lease or 

property during the preceding month, and, if  not paid before the end of the month in 

which it becomes due. the tax becomes delinquent.

*  Sec. 13. AS 43.55 is amended by adding a new section to read:

Sec. 43.55.024. T ax  credits lo r  certain  losses and expenditures, fa) 

Notwithstanding that a qualified capital expenditure may be a deductible lease 

expenditure for purposes o f calculating the production lax value of oil and gas under 

AS 43.55 160(a). unless a credit for that expenditure is taken under AS 43.55.025.

(1) a producer or explorer that incurs a qualified capital expenditure 

may also elect to take a tax credit in the amount of

(A ) 20 percent of that expenditure, i f  that expenditure is for 

development or production, or

(B ) 30 percent o f the that expenditure, i f  the expenditure is lor 

exploration a credit under this subsection may be applied only against a tax 

due under AS 43.55.011 - 43.55.160;

(2) for a calendar year tor which the producer makes an election under 

AS 4 3 .5 5 .160(f). instead of taking a tax credit at a rate authorized by i l l  of this 

subsection as to each separate qualified capital expenditure after it has been incurred, a 

producer that incurs a qualified capital expenditure during that year and that wishes to 

apply a credit based on that expenditure against a tax due under AS 43.55.011 -

43.55.160 shall calculate and apply

(A ) every month an annualized tax credit in an amount equal to 

one and two-thirds percent of the total qualified capital expenditures incurred 

for expenditures foi development or production during that year and for which 

the tax credit is taken for that year; or

( B ) even ’ month an annualized tax credit in an amount equal to 

two and one-half percent of the total qualified capital expenditures incurred foi

-7-
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expenditures for exploration during that year anc for which the tax credit is 

taken for that year;

(3) for purposes o f (J ) and (2 ) of this subsection.

(A ) a qualified capital expenditure is e lig ible for treatment as 

an exploration expenditure under this subsection only i f  the qualified capital 

expenditure •

( i)  was incurred on or ,f»er the effective date of this

section; and

(ii > meets the requirements o f AS 4 3 .5 5 .0 2 5 (b )( l) - (4 );

( B ) a capital expenditure does not qualify  as an exploration 

expenditure if the expenditure relates to an oil and gas unit operating under a 

plan of development, as that term is described in regulations o f the Department 

of Natural Resources to implement AS 38 .05 .180 and other provisions o f 

AS 38.05 relating to oil and gas; and

(C> the department, after consultation with the Department o f 

Natural ResourcL.s, may adopt regulations establishing additional standard 

necessary to distinguish between expenditures for exploration and expenditures 

f r development or production.

(b) A producer may elect to take a tax credit in the amount o f 25 percent of a 

carried-forward annual loss. A credit under this subsection ma> be applied against a 

tax for which a credit may be elected under (a) of this section and may be applied 

irrespective o f whether the producer also claims a deduction o f transitional investment 

expenditures authorized by AS 43.55 160. For purposes o f this subsection, a carried- 

forward annual loss is the amount of a producer's adjusted lease expenditures under 

AS 43.65 .160 for a previous calendar year that was not deductible in any month under 

AS 4 3 .5 5 .160(a) and ( b ).

(c) A credit or portion of a credit under this section m ay not be used to reduce 

a person's tax liabilitv under AS 4 3 .5 5 .0 1 1(e) for any month below zero, and any 

unused credit or portion o f a credit not used under this subsection may be applied in a 

later month.

(d) A person entitled to take a tax credit under this section that wishes to

CSSB 305(RES) •8-
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transfer the unused credit to another person may apply to the department for a 

transferable tax credit certificate. An applicatior under this subsection must be on a 

form prescribed by the department and must include supporting information and 

documentation that the department reasonably requires. The department shall grant or 

deny an application, or grant an application as to a lesser amount than that claimed and 

deny it as to the excess, not later than 60 days after the latest o f (J ) March 31 o f the 

year following the calendar year in which the qualified capital expenditure or carried- 

forward annual loss for which the credit is claimed was incurred; (2 ) if the applicant is 

required under AS 43.55.030(e) to file a statement on or before March 31 o f the year 

following the calendar year in which the qualified capital expenditures or carried- 

forward annual loss for which the credit was incurred, the date the statement was filed; 

or (3) the dale the application was received by the department. If. based on the 

information then available to it. the department is reasonably satisfied that the 

applicant is entitled to a credit, the department shall issue me applicant a transferable 

tax credit certificate for the amount of the credit. A  certificate issued under this 

subsection does not expire.

(e) A person to which a transferable tax credit certificate is issued under (d > of 

this section max transler the certificate to another person, and a transferee may further 

transfer the certificate Subject to the limitations set out in (a) - (c) o f this section, and 

notwithstanding any action the department may take with respect to the applicant 

under <0 of tins section, the owner of a certificate may apply the credit or a portion of 

the credit shown on the certificate onlx against a 'ax due under AS 43 .55 .011(e) 

However, a credit show n on a transferable tax credit certificate may not be applied to 

reduce a transferee's total tax due under AS 4 3 .5 5 .0 1 1(e) on oil and gas produced 

during a calendar year to less than 80 percent of the tax that would otherwise be due 

w ithout applying that credit Anx portion ol a credit not used under this subsection 

max he applied in a later period.

(f) The issuance o f a transferable lax credit certificate under (d) of this section 

does not limit the department's ability to later investigate or audit a tax credit claim to 

w hich the certificate relates or to adjust or deny the claim  if  the department determines 

that the applicant was not entitled lo the amount o f the credit for which the certificate

WORK DRAFT WORK DRAFT 24-GS2052VI
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was issued. The tax liability of the applicant under AS 4 3 .5 5 .0 1 1(e) and 43.55.017 -

43.55.160 is increased by the amount of the credit that exceeds that to which the 

applicant was entitle !. That amount bears interest under AS 43.05.225 from the dale 

the transferable tax credit certificate was issued. For purposes of this subsection, an 

applicant that is an explorer is considered a producer subject to the tax levied under 

AS 4 3 .5 5 .0 1 1(e).

(g) The department may adopt regulations to carry out the purposes o f this 

section, including prescribing reporting, record keeping, and certification procedures 

and requirements to verify the accuracy of credits claimed and to ensure that a credit is 

not used more than once, and otnerwise im plem enting this section.

(h) A  producer or explorer may not elect to take a tax credit under this section 

for a lease expenditure under AS 43.55.160 that is an expenditure incurred

(1) to acquire an asset (A ) the cost o f previously acquiring which was a 

lease expenditure under AS 4 3 .5 5 .160(c) or would have been a lease expenditure 

under AS 43 .55 .160 (c ) i f  it had been incurred on or after April 1. 2006: or (B ) that has 

previously been placed in service in the state: an expenditure to acquire an asset is not 

excluded under this paragraph if  not more than an immaterial portion o f the asset 

meets a description under (A ) or (B ) of this paragraph: for purposes o f this paragraph, 

"asset" includes geological, geophysical, and w ell data and interpretations:

(2 ) for an extended period of disuse, dismantlement, removal, 

surrender, or abandonment of a well, facility, pipeline, platform, or other structure, or 

for the restoration o f a lease, field, unit, area, or bods o f water in conjunction with an 

extended period o f disuse, dismantlement, removal, surrender, or abandonment o f a 

facility described in this paragraph;

(3 ) for or directly related to a pipeline, facility, other asset, or service 

economically regulated as to tariffs, fees, or charges by the Federal Energy Regulatory 

Commission, Regulatory Commission of Alaska, or any successor regulatory body.

(i) In this section,

( 1) "explorer" has the meaning given in AS 43.55.025:

(2 ) "qualified capital expenditure" means, except as otherwise 

provided in (h ) o f this section, an expenditure that is a lease expenditure under

CSSK 305(RJES) -10-
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AS 43.55.160 and is

(A ) incurred for geological or geophysical exploration; or

(B ) treated as a capitalized expenditure under 26 U.S.C. 

(Intem ai Revenue Code), as amended, regarding o f elections made under 26 

U.S.C. 263(c) (Intem ai Revenue Code), as an ended, and either is treated as a 

capitalized expenditure by the person incurring the expenditure or is eligible to 

be deducted as an expense under 26 U .S.C. 263(c) (Internal Revenue Code), as 

amended.

*  Sec. 14. AS 43.55.030(a) is amended to read;

(a) The tax shall be paid to the department, and the person paying the tax shall 

file with the department at the lime the tax or a portion o f the tax is required to be 

paid a statement, under oath, on forms prescribed by or acceptable to the department, 

giving, with other information required, the following:

(1) a desenption o f each [TH E ] lease or property from which the oil 

and [ORJ gas were [W A S ] produced, by name, legal desenption, lease number, or 

[B Y | accounting codes [C O D E  N U M B E R S ] assigned by the department:

( 2 1 the names o f the producer and the person paying the lax;

(3) the gross amount of oil and the uross am ount o f [OR J gas 

produced from each [T H E ] lease or property, and the percentage o f the gross amount

o f oil and t»as owned by each producer for whom the tax is paid;

(4 i the gross [T O TA LJ value at the point o f production  o f the oil 

and o f the [OR] gas produced from each [T H E ] lease or property owned by each

producer for whom the tax is paid; [A N D ]

(5) the name of the first purchaser and the price received for the oil 

and for the [O R | »as. unless relieved from  this rcQ u im n en t in w hole or in part In  

the departm ent: and

(6) the p ro d u cer’s lease expenditures and adjustm ents as 

calculated under AS 43.55.160 I IF  S O LD  IN  T H E  S T A T E ]

*  Sec. 15. AS 43.55 030(d) is amended to read:

(d) Reports by or on behalf of the producer are delinquent the first day 

following the day the tax is due. [E A C H  P R O D U C E R  IS S U B JE C T  T O  A P E N A L T Y

WORK DRAFT WORK DRAFT 24-GS2052U
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O F $25 A  D A Y  FO R  E A C H  LEA SE OR P R O P E R T Y  U P O N  W H IC H  T H E  

R EPO R T IS N O T  F IL E D . T H E  P E N A L T Y  FO R F A IL U R E  T O  F IL E  A R E P O R T IS 

IN  A D D IT IO N  T O  T H E  P E N A L T Y  FOR D E L IN Q U E N T  T A X E S . A N D  IS A  L IE N  

A G A IN S T  T H E  A SSETS O F  T H E  P R O D U C E R .]

*  Sec. 16. AS 43 .55 .030  is amended by adding a new subsection to read:

(e) In addition to other required information, the producer shall file a 

statement, on or before the last day of each calendar quarter of a year, showing any 

adjustments or corrections to the statements that were required under (a) o f this section 

to be filed for the three months o f the preceding calendar quarter during which the oil 

or gas was produced. In this subsection, "calendar quarter" means each o f the three 

month periods ending M arch 31. June 30. September 30. and December 31.

*  Sec. 17. AS 43.55 .040 is amended to read:

Sec. 43 .55 .040. Powers o f D epartm ent of Revenue. Except as provided in 

AS 43.05.405 - 43 .05 .499, the department may

( I ) require a person engaged in production and the agent or employee 

of the person, and the purchaser o f oil or gas. or the owner o f a royalty interest in oi 

or gas to furnish, w h eth er hv the lilin »  o f reg u la r statements or reports or

otherwise, additional information that is considered b \ the department as necessary to 

compute the amount o f the tax: notw ithstanding anv c o n lra n  provision o f law , the

disclosure of add itiona l in form ation  under this parat»ranh to the producer

obligated to pav the lav  does not violate AS 4 0 .2 5 .100(a) o r AS 43.05.230(a):

before disclosing in fo rm atio n  under this paragraph  that is otherwise required lo 

be held confidentia l u n d er AS 40 .2 5 .100(a) o r AS 43 .05 .230(a ). the departm ent

shall

CSSB 305( RKS)

(A ) provide the person that furn ished the in form ation  a 

reasonable o p p o rtu n ity  to he heard reuard inu  tin- proposed disclosure and  

the conditions lo he imposed under (H> o f this n a rau ran h : and  

( ID  impose appropria te  conditions lim itin u

(i) access to the in fo rm atio n  to those lenal counsel, 

consultants, employees, officers, and agents o f the producer who  

have a need to know that in fo rm atio n  fo r the purpose o f
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determ in ing  or contesting the producer's  tax ob ligation; and

(ii) the use o f the in form ation  to use fo r that

purpose;

(2) examine the books, records, and files of such a person;

(3) conduct hearings and compel the attendance o f witnesses and the 

production o f books, records, and papers of any person; and

(4) make an investigation or hold an inquiry that is considered 

necessary to a disclosure o f the facts as to

(A ) the amount of production from any oil or gas location, or of 

a company or other producer of oil or gas: and

(B ) the rendition of the oil and gas for taxing purposes.

*  Sec. 18, AS 43.55 .080 is amended to read:

Sec, 43,55 .080. Collection and deposit o f revenue. Except as otherw ise  

p n n id e d  u n d er a rt. IX .  sec. 17. Constitu tion o f the State o f A laska , the [T H F ]  

department shall deposit in the general fund the money collected by it under 

AS 43.55.011 - 43.55.160 [AS 43 .55 .0 11 - 43.55 .150],

*  Sec. 19. AS 43.55.135 is amended to read:

Sec. 43 .55 .135. M easurem ent. For the purposes of AS 43.55.011 - 43.55.160  

| AS 43.55.011 - 4 3 .5 5 .150J, oil is [S H A L L  BE] measured in terms of a "barrel o f oil" 

and gas is [S H A L L  BE) measured in terms of a "cubic foot of gas."

*  Sec. 20. AS 4 3 .5 5 .150(a) is amended to read:

(a) For the purposes of AS 4 3 .5 5 .0 1 1 43 .55 .160  [AS 43.55.011 - 43.55.150], 

the gross value at the point of production is [S H A L L  BEj calculated using the 

reasonable costs o f transportation of the oil or gas. The reasonable costs of 

transportation are  [S H A L L  BEJ the actual costs, except when the

(1 ) |W H E N  THEJ parties to the transportation o f oil or gas are

affiliated:

(2 ) [W H E N  T H E ] contract for the transportation of oil or gas is not an 

arm's length transaction ur is not representative o f the market value of that 

transportation:

(3 ) |W H E N  T H E ] method of transportation o f oil or gas is not

-13- CSSB 305(RES)
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reasonable in view of existing alternative methods of transportation.

*  Sec. 21. AS 43.55.150 is amended by adding a new subsection to read:

(d) Under regulations adopted by the department, the department may 

prospectively require or allow  a producer, subject to lim itations prescribed by the 

department, to calculate the gross value at the point of production o f oil or gas based 

in whole or pan on

(1) a formula prescribed by the department that uses, with adjustments 

if  appropriate, a royalty value or valuation methodology accepted by the

(A ) Department of Natural Resources under AS 38.05, in the 

case of oil and gas produced from a lease issued by the Department o f Natural 

Resources or produced from a lease or property that is part o f a unit approved 

by the Department o f Natural Resources: or

(B ) United States Department o f the In terior under applicable 

federal oil and gas leasing statutes, in the case of oil and gas produced from a 

lease issued by the U nited States Department o f the In terior that is not part of a 

unit approved by the Department of Natural Resources, or produced from a 

lease or propern that is part of a unit approved by the United States 

Department o f the Interior but not approved by the Department o f Natural 

Resources; or

(2) another formula prescribed by the Departm ent of Revenue that 

reasonably estimates a value for the oil or gas at a specific geographical location, such 

as the point of lender or delivery into a common carrier pipeline; the formula

(A ) m ay use factors such as published price indices for oil or 

gas in or outside the state, quality differentials for oil or gas. transportation 

costs between markets, and inflation adjustments;

(B > mav not incorporate by reference a royalty \a lue. royalty 

valuation methodology, or loyalty settlement agreement.

Sec. 22. AS 43.55 is amended by adding a new section to article 1 to read

See. 43.55.160. D e te rm in a tio n  o f production tax value o f oil and gas. (ai 

Except as provided m (f) and (i) o f this section, lor purposes o f AS 43.55.01 l(e i, the 

production tax \a lue of the taxable oil and gas produced during a month is the total of

WORK DRAFT WORK DRAFT 24-GS2052U



the gross value at the point o f production o f the oil and gas taxable under 

AS 43 .55 .0 11(e) and produced by the producer from all leases or properties in the 

state, (1) less the producer's lease expenditures for the month as adjusted under (e) of 

this section, and (2 ) for a month that ends before A p ril 1, 2013 nd to the extent 

allowed under (g) o f this section, less an amount o f the producer's transitional 

investment expenditures that has not previously been deducted under this subsection. 

How'ever. the production tax value calculated under this subsection may not be less 

than zero. I f  a producer does not produce taxable oil or gas during a month, the 

producer is considered to have generated a positive production lax value if  the 

calculation described in this subsection yields a positive number because the 

producer's adjusted lease expenditures for a month arc less 'han zero as a result o f the 

producer's receiving a payment or credit under (e) of this section or otherwise.

(b) For purposes o f administration of (a) of this section,

(1 ) any adjusted lease expenditures that would otherwise be deductible 

in a month but whose deduction would cause the production tax value calculated under

(a) ol this section o f the taxable oil and gas produced during the month to be less tnun 

zero may be added to the producer's adjusted lease expenditures for one or more other 

months in the same calendar year: the total o f any adjusted lease expenditures that are 

not deductible in any month during a calendar year because their deduction would 

cause the production lax value calculated under (a) o f this section o f the taxable oil 

and gas produced during one or more months to be less than zero mav be used to 

establish a carried-forward annual loss under AS 43 .55 .024(b );

t2 i an amount of transitional investment expenditures that would 

otherwise be deductible in a month but whose deduction would cause the production 

tax value calculated under (a) o f this section o f the taxable oil and gas produced during 

the month to be less than zero

(A ) may be deducted in a later month during any calendar year 

to the extent allowed under tg)(3> ol this section;

(B ) may not be used to establish a carried-forward annual loss 

under AS 43 .55 .024(b );

(3) an explorer that has taken a tax credit under AS 43,55.024(b> or

WORK DRAFT WORK DRAFT 24-GS2052V
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that has obtained a transferable tax credit certificate under AS 43 .55 .024(d ) fo. the 

amount o f a tax credit under AS 43.55.024(b) is considered a producer, subject to the 

tax levied under AS 4 3 .55 .0 11(e), to the extent that the explorer generates a positive 

production tax value as the result of the explorer's receiving a payment or credit 

described in (e) of this section.

(c) For purposes of this section.

(1) a producer's lease expenditures for a period are the total costs 

upstream o f the point of production o f oil and gas that are incurred on or after A pn l 1. 

2006, by the producer during the period and that arc direct, ordinary, and necessary 

costs o f exploring for. developing, or producing oil or gas from deposits located within 

the producer's leases or properties in the state or. in the case o f land in which the 

producer does not own a working interest, direct, ordinary, and necessary costs of 

explonng fo r oil or gas deposits located within other land in me state: however, lease 

expenditures do not include the costs incurred to satisfy a w'ork commitment under an 

exploration license under AS 38.05.132; in determining whether costs arc direct, 

ordinary, and necessary costs o f exploring for. developing, or producing oil or gas 

from a deposit o f oil or gas located within a lease or property or other land in the state, 

the department shall give substantial weight to

(A ) the typical industry practices and standards in the stale and 

in the United States as lo costs that an operator is allowed to bill a working 

interest owner that is not the operator, under unit operating agreements or 

sim ilar operating agreements that were in effect on or before December I. 

2005, and were subject to negotiation with working interest owners, not the 

operator, with substantial bargaining power; and

(B ) the standards adopted by the Department o f Natural 

Resources as to the costs, other than interest, that a lessee is allowed to deduct 

from revenue in calculating net profits under a lease issued under 

AS 38 .05 .1 80 (f)(3 )(B ), (D ). o r(E );

(2 ) the Department o f R' .cnue may authorize a producer, including a 

producer that is an operator, to treat as its lease expendnures under this section the 

costs paid by the producer that are billed to the producer by an operator in accordance

CSSB 305(KES) -16-
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with the terms of a unit operating agreement or similar operating agreement if  the 

Department o f Revenue finds that

(A ) the pertinent provisions o f the operating agreement are 

substantially consistent with the Department o f Revenue's determinations and 

standards otherwise applicable under this subsection; and

(B) at least one working interest owner party to the agreement, 

other than the operator, has substantial incentive and ability to effectively audit 

billings under the agreement.

(d) For purposes of (c) o f this section, "direct costs"

(1) includes

(A ) an expenditure, when incurred, to acquire an item if  the 

acquisition cost is otherwise a direct cost, notwithstanding that the expenditure 

may be required to be capitalized rather than treated as an expense for financial 

accounting or federal income tax purposes;

(B ) payments of property taxes, sales and e taxes, motor fuel 

taxes, and excise taxes;

(C ) a reasonable allowance, as determined under regulations 

adopted by the department, for overhead expenses directly related to exploring 

for. developing, and producing oil or gas deposits located within leases or 

properties or other land in the state;

(2 ) does not include

(A ) depreciation or amortization;

(B ) royally payments for oil and gas;

(C) taxes based on or measured b \ net income:

I D i interest or other financing charges or costs o f raising equitx

or debt capital;

(E ) acquisition costs for a lease or property or exploration

license;

(F ) costs arising from fraud, w ilful misconduct, or negligence;

(G ) lines or penalties imposed by law.

(H i costs of arbitration, litigation, or other dispute resolution

L
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activities that involve the state or concern the rights or obligations among 

owners o f interests in. or rights to production from , one or more leases or 

properties or a unit;

( I)  donations;

(J) costs incurred in oiganizing a partnership, jo in t venture, or 

other business entity or arrangement;

(K ) amounts paid to indemnify the state: the exclusion 

provided by this paragraph does not apply to the costs o f obtaining insurance 

or a surety bond from a third-party insurer or surety;

(L ) surcharges levied under AS 43.55.201 or 43.55.300;

(M ) the portion o f costs incurred for any extended period o f 

disuse, dismantlement, removal, surrender, or abandonment o f a well, facility, 

pipeline, platform , or other structure, or for the restoration cr a Iea^e, field, 

unit, area, bod} o f water, or right-of-way i.i conjunction with an extended 

penod of disuse, dismantlement, removal, surrender, or abandonment, that is | 

attributable to

(i) production o f oil or gas occurring before the 

effective date o f this section, calculated as a ratio o f production o f oil 

or gas associated with the well, facility, pipeline platform or other 

structure, lease, ficid, unit, area, body o f water, or right-of-way  

occurring before the effective date o f tins section divided by all 

production o f oil or gas associated with that fa c ilit\ through the end of 

the calendar month before commencement o f the extended period of 

disuse, dismantlement, removal, surrender, or abandonment; or

(ii) a nipeline. facility, or service economically 

regulated as to tariffs, fees, or charges by the Federal Energy 

Regulatory Commission, the Regulatory Commission of Alaska, or any 

successor body it the tariff, fee. or charge takes into account 

dismantlement, removal, abandonment, or restoration obligations;

CN) in a transaction that is not an arm's length transaction, 

amounts incurred, to the extent that those amo .nts exceed fair market value;

CSSB .M)5( RES) -18-
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the provisions o f (m i of this section apply to a determination under this 

subparagraph;

corporation, partnership, limited liability company, business trust, or any othe 

business entity, whether or not the transaction is treated as an asset sale fo 

federal income tax purposes.

(e) A producer's lease expenditures must be adjusted by subtracting certair 

payments or credits received by the producer, as provided in this subsection. If  one 01 

more payments or credits subject to thi subsection are received by a producer dunnr 

a month or. coder (f)  o f this section, during a calendar year, and if  either the total 

amount of the payments or credits exceeds the amount o f the producer’s lease 

expenditures or the producer has no lease expenditures, the producer shall nevertheless 

subtract those payments or credits from the lease expenditures or from zero, 

reopectivelv. and the producer's adjusted lease expenditures for that month or calendar 

year arc a negative number and shall be applied to the calculation under (a) o f this 

section as a negative number. The payments or credits that a producer shall subtract

trom the producer's lease expenditures, or from zero under this subsection arc

payments or credits received In the producer for

111 the use b \ another person of a production facilits

(A ) in which the producer has an ownership interest, or

(B ) that is subject to a management agreement that provides for

the producer to recc iw  a management lee determined in whole or in part on

the income or gross revenue earned by the production facility;

(2 ) a reimbursement or similar payment that offsets the producer's 

lease expenditures, including a payment from the state or federal covemmem for 

reimbursement o f the producer's upstream costs, including costs tor gathering, 

separating, cleaning, dehydration, compressing, or other field handling associated with 

the production o f oil or gas upstream o f the point o f production;

(3 ) the sale or other transfer of

(A )  an asset, including geological, geophysical, or w ell data or 

interpolations, acquired by the producer as a result of a lease expenditure or an

(O ) an amount expended to purchase an interest in any

-19- CSSB 3051 RES)
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expenditure that would be a lease expenditure i f  it were incurred on or after 

A pril 1. 2006: the provisions of (m ) and (o ) of this section apply to an asset 

that is subject to this subparagraph; and

(B ) oil or gas

(i) that is not considered prouuced from a lease or 

property under AS 43.55.020(e); and

( ii)  the cost o f acquiring which is a lease expenditure 

incurred by the person that acquires the oil or gas.

( f > In place of the adjusted lease expenditures for a month under (a) of this 

section, a producer may, at any time, elect to substitute, for every month ot a calendar 

year, one-twelfth o f the producer's adjusted lease expenditures for the calendar year.

(g) For the purposes o f this section.

( l ) a  producer's transitional investment expenditures are the sum of the 

expenditures the producer incurred on or after April 1. 2001. and before A pril 1, 2006. 

that would be qualified capital expenditures, as defined in AS 43.55.024. i f  they uere 

incurred on or after April 1. 2006 less the sum of the pay ments or credits the producer 

received before A pril I. 2006, for the sale or other transfer o f assets, including 

geological, geophysical, or well data or interpretations, acquired i\v the producer as a 

result o f expenditures the producer incurred bclore April 1, 2006. that would be 

qualified capital expenditures, as dchned in AS 43.55.024. if  they wetc incurred on or 

after A pril 1. 2006;

( 2 1 an amount of a producer's transitional investment expenditures mav 

be deducted u..uer (a) o f this section only to the extent that the amount does not 

exceed

(A ) one-half of the producer's qualified capital expenditures, as 

defined in A S  43.55.024, that are incurred during the month, if the pioduccr 

does not make an election under ( f )  ol this section;

(B) 1/24 of the produce!'s qualified capital expenditures, as

defined in A S  43.55.024, that are incurred during the calendar year, i f  the 

producer makes an election under i f )  of this section;

(3 ) notwithstanding (2) o f this subsection, an amount o f transitional

CSSH 305(KF.S| -20-
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investment expenditures may not be deducted under (a) o f this section for a month for 

which the average price of Alaska North Slope oil delivered on the United States West 

Coast is equal to or less than $40 a barrel.

(h) For a month for which (1 ) the production tax value o f the taxable oil and 

gas produced during the month calculated under fa) of this section exceeds zero, and

(2) the total amount o f oil and gas, including oil and gas the ownership or right to 

which is exempt from taxation, produced a day by the producer from all leases or 

properties in the state averages less than 55,000 barrels o f oil equivalent, a producer 

that is qualified under (i) o f this section may reduce the production lax value by 

deducting an allowance in an amount calculated under this subsection. The allowance 

is equal to the production tax value calculated under (a) o f this section multiplied by

the fraction that is yielded by the fo llow ing formula, exccp' that the value of the

fraction may not be greater than one:

(5.000 - 0.2 x | A D P  - 5.000] )/ADP  

where "ADP" is the average for the month o f the number o f barrels o f oil equivalent o f 

the total amour' o f oil and gas, including oil and gas the ownership or right to which is 

exempt from taxation, produced a day by the producer from all leases or properties in 

the state For purposes o f the subsection, a barrel of oil equivalent is a barrel o f oil. in 

the case of oil, or 6.000 cubic feet of g in the case o f gas.

ID On written application by a producer, including any information the

department may require, the department shall determine whether the producer 

qualifies under this subsection for a calendar year. T o  qualify under this subsection, a 

producer must demonstrate that its operation in the state or its ownership of an interest 

in a lease or property m the state as a distinct producer entity would not result in the 

division among multiple producer entities o f any amount o f oil or gas production or 

any production tax value of taxable oil and gas, as defined under (a) of this section, 

that would be reasonably expected to be attributed to a single producer entity if the 

ah nvanee provision of (h i ot this section did not exist The department may not make 

a determination that a producer is qualified undei (In  of this section and this 

subsection after December 31, 2013

(j) fhe department shall specify or approve a reasonable allocation method for

-21-
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determining the portion o f a cost that is appropriately treated as a lease expenditure 

under (c) of this section if  a cost that would otherwise constitute a lease expenditure 

under fc ) of this section is incurred to explore for. develop, or produce

(1) both an oil or gas deposit located w ithin land outside the stale and

an oil or gas deposit located within a lease or property, or other land, in the state; or

(2 ) an oil or gas deposit located partly w ithin land outside the stale and 

partly within a lease or property, or other land, in the state.

(k ) The department may adopt regulations that establish additional standards 

necessary to carrying out the purposes of this section.

( /)  For purposes o f AS 43.55.024(a) and (b) and only as to expenditures 

incurred to explore fo. an oil or gas deposit located within land in which an explorer, 

as defined in AS 43 .55 .025, does not cvvn a working interest, the term "producer" in

(c) and <e> of this section includes "explorer."

(m ) For purposes o f making a determination under td )(2 )(N ) or (d)(2)(C )) of 

this section, and for purposes of making a subtraction that max be required under 

id )(2 )(N ) or <d )(2 ) ( 0 ) o f this section, the standard to be applied is that o f a producer 

dealing at arm's length with an uncontrolled entity. To  that end,

(1 ) the department may adopt regulations incorporating the concepts of 

26 l .S .C  4S2 (In tem ai Rexenue Code), as amended, and 26 U.S.C. 6662(c) (Intemai 

Revenue Code), as amended, the related or accompanying regulations o f each of those 

sections, and any ruling or guidance issued by the Internal Revenue Service that 

relates to each of those sections;

( 2 1 on request o f the department, a producer shall provide 

documentation supporting the arm's length nature o f the transactions resulting in a cost 

to the producer; the department may base its consideration and determination under 

id i(2 ) ( . \)  of this section and this subsection only on documentation that was in 

existence at the tim e the tax return for the taxable period in question is due; a producer 

that fails to comply with a request under tins paragraph is liable for a penalty

in i The provisions of this subsection apply to the purchase or acquisition of a 

business entity that is considered to be a taxable purchase o f assets for purposes of the 

Internal Rexenue Code, including, by way o f exam ple and not of lim itation, the

CSSB 305(RKS)
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purchase o f an entity that is disregarded for federal income tax purposes, or an election 

that is made under 26 U.S.C. 338 (Intem ai Revenue Code). Under this subsection.

sale or transfer of assets by the entity that is purchased or acquired;

(2) i f  an allocation o f assets is required, the principle set out in <m) c 

tins section, as interpreted and implemented by the regulations o f the departmer 

authorized by (m)( 1) o f this section, applies to the making of that allocation.

(o ) For purposes o f determining whether an adjustment by subtraction shall b 

made to a payment or credit that a producer has received under (e )(3 )(A ) o f thi 

section.

and implemented by the regulations of the department authorized by (mX 1) ol 

this section, applies; and

calculated using the fair market value o f the asset;

(2 ) i f  the sale or transfer is of an asset that was previously included as 

a direct cost in the calculation o f a qualified lease expenditure under this section 

during a prior period and the asset is subsequently removed from the state for use 

outside the state, the commissioner shall require the producer to adjust by subtraction 

the value o f the asset from the producer's direct cost; and

costs the sale o f a relinquished asset; the department may adopt regulations to 

implement this paragraph; for purposes of this paragraph, a "relinquished asset" is an 

asset that was first acquired by the producer before the effective date o f this section 

and that has been replaced by the producer's later purchase o f an asset that serves a

(1) the purchase or allocation shall be treated, for purposes of making a

determination of

(A ) under (d )(2 )(0 )  o f this section, as a purchase o f assets by

the producer; and

(B) an adjustment by subtraction under (e) o f this section, as a

(1) if  the sale or transfer o f the asset is made for less than the amoun 

that would nave been received in an arm's lengt*1 transaction,

(A ) the principle set oui in (m ) of this section, as interpreter

(B ) the amount o f the adjustment by subtraction shall be

(3) the producer shall adjust by subtraction from the producer's direct

-23-
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substantially sim ilar function as the asset that was relinquished.

(p) For purposes o f this section,

(1) "explore" includes conducting geological or geophysical

exploration, including drilling a stratigraphic test well;

(2) "stratigraphic test w ell" means a well drilled for the sole purpose of

obtaining geological information to aid in exploring for an o il or gas deposit and the

target zones of which are located in the state.

*  Sec. 23. AS 43.55.201 is amended to read:

Sec. 43.55.201. S urcharge levied, fa) Every producer o f oil shall pay a 

surcharge of $.01 [S.02J per barrel o f oil produced from each lease or property in the 

state, less any oil the o \ ^ership or right to which is exempt from  taxation.

(b ) The surcharge imposed by (a) of this section is in addition to the tax 

imposed bv AS 43.55.011 and shall be paid in the [S A M E ] manner described in 

AS 43.55 .020. The surcharge [AS T H E  T A X  IM P O S E D  B Y  AS 43.55.011 - 

43.55 .150; A N D ] is in addition to the surcharge imposed by AS 43.55 .300

43 .55 .310 .

(c) A producer o f oil shall make reports o f production in the same manner and 

under the same penalties as required under AS 43.55.011 43 .55 .160  [AS 4 3 .5 5 .0 1 1 -

43 .55 .150],

*  Sec. 24. AS 43.55,201 is amended by adding a new subsection to read:

fd) Oil not considered under AS 43.55.020(e) to be produced from a lease or 

property is not considered to be produced from a lease or property for purposes of this 

section.

*  Sec. 25. AS 43 .55 .300 is amended to read.

Sec. 43.55.300. S urcharge levied, (a) Every producer o f oil shall pay a 

surcharge o f $.05 [.$.03] per bane! ol oil produced from each lease or property in the 

state, less any oil the ownership or right to which is exempt from taxation.

(b) The surcharge imposed by (a) of this section is in addition to the tax 

imposed bv AS 43.55.011 and shall be paid in the [S A M E ] manner described in 

A S 43 .55 .020 . The  surcharge [AS T H E  T A X  IM P O S E D  B Y  AS 43.55.011 - 

43.55.150; A N D ] is in addition to the surcharge imposed by AS 43.55.201 -

#
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(c) A producer o f oil shall make reports o f production in the same manner and 

under the same penalties as required under AS 43.55.011 - 43 .55.160 [AS 43.55.011 -

43.55 .150].

*  Sec. 26. AS 43.55.300 is amended by adding a new subsection to read:

(d) Oil not considered under AS 43.55 .020(e) to he produced from a lease or 

property is not considered to be produced from a lease or property for purposes of this 

section.

*  Sec. 27. AS 43.*'5 .900(6) is repealed and reenacted to read:

(6 ) "gas" means

(A ) all natural, associated, or casinghead gas:

(B ) all hydrocarbons mat

(i) are recovered by mechanical separation o f well 

fluids or by gas processing: and

( ii)  exist in a gaseous phase at the completion of 

mechanical separation and any gas processing; and

(C ) all other hydrocarbons produced from a well not defined as

oil;

*  Sec. 28. AS 43 .55 .900(7 ) is repealed and reenacted to read:

(7) "gross value at the point of production" means

t A ) lor o il. the value of the oil at the automatic custody transfer 

meter or deuce through which the oil enters into the facilities o f a carrier 

pipeline or other transportation carrier in a condition o f pipeline qualitv; in the 

absence of an automatic custody transfer meter or device, "gross value at the 

point of production" means the value o f the oil at the mechanism or device to 

measure the quantity o f oil that has been approved by the department for that 

purpose, through which the oil is tendered and accepted in .i condition of 

pipeline quality into the facilities of a carrier pipeline or other transportation 

carrier or into a field topping plant:

(B l lo r gas. other than gas described in lC) of this paragraph.

that is

WORK DRAFT WORK DRAFT 24-GS2052U
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)

(i) nol subjected to or recovered by mechanical 

separation or gas processing, the value o f the gas at the first point 

where the gas is accurately metered;

(ii) subjected to or recovered by mechanical separation 

but not gas processing, the value o f the ^as at the first point where the 

gas is accurately metered after completion o f mechanical separation;

d ii) subjected to or recovered by gas processing, the 

value o f the gas at the first point where the gas is accurately metered 

after completion o f gas processing;

(C ) for gas run through an integrated gas processing and gas 

treatment facility that does not accurately meter the gas after the gas 

processing and before the gas treatment, the value o f the gas at the first point 

where gas processing is completed or where gas treatment begins, whichever is 

further upstream:

*  See. 29. AS 43 .55 .900 (10 ) is repealed and reenacted to read:

(1 0 ) "oil" means

(A ) crude petroleum oil; and

(B ) all liquid hydrocarbons that are recovered by mechanical 

separation ol well fluids or by gas processing;

*  Sec. 30. AS 43 .55 .900  is amended by adding new paragraphs to read:

(1 7 ) "Cook Inlet basin" means the area bounded by

(A ) the north boundary o f Tow nship 18 North, Seward

Meridian;

(B ) the Seward Meridian:

(C ) the south boundary o f Tow nship 7 South, Seward

M eridian; and

(D ) the west boundary o f Range 19 West, Seward M eridian; 

t IS ) "gas processinp"

( A ) means processing a gaseous mixture ol hydrocarbons

(i) by means of absorption, adsorption, externally

applied refrigeration, artificial compression followed by adiabatic
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expansion using the Joule-Thomson effect, or another physical process 

that is not mechanical separation;

(ii) for the purpose of extracting and recovering liquid 

hydrocarbons; and

(iii) upstream o f any gas treatment and upstream of the 

inlet o f any gas pipeline system transporting gas to a market;

(B) does not include gas treatment;

(19) "gas treatment"

(A) means conditioning gas and removing from gas 

nonhydrocarbon substances for the purpose of rendering the gas acceptable for 

lender and acceptance into a gas pipeline system; and

(B) includes incidentally removing liquid hydrocarbons from

the gas.

*  Sec. 31 . AS 4 3 .5 5 .0 1 1(a). 43.55.011(b). 43.55.011(c), 43.55.012, 43.55.013, 43.55.016. 

»3.55.900( 1' 43 .55 .900(8). 43.55.900(11). 43 .55 .900(12), and 43.55.900( 16) arc repealed.

*  Sec. 32. The uncodified law of the State o f Alaska is amended by adding a new section to 

ead:

A P P L IC A B IL IT Y , (a) Sections 5,1 - 10. 12 - 14. 16. and 2(J - 31 o f this Act apply to 

>il and gas produced on or alter April 1. 2006.

(b) Section 11 o f this Act applies to oil and gas produced before, on. or after (he 

ffective date of sec. 11 o f this Act.

*  Sec. 33. The uncodified law of the State of Alaska is amended by adding a ncv\ section to 

:ad:

T R A N S IT IO N A L  P R O V IS IO N S , (a) Notwithstanding any contrary provision of 

S 43.55.024(a), enacted by sec. 13 of this Act. for oil and gas produced on or after A pril I. 

306. and before January 1. 2007.

(1 ) the phrase "even month an annualized tax credit in an amount equal to 

le and two-thirds percent" in AS 43.55.024 aW 2)(A). enacted K  sec. 13 o f this Act, shall be 

placed by the phrase "every month during the period April 1. 2006. through December 31, 

106, an annuaiized tax credit in an amount equal to 2 222 percent"; and

(2 ) the phrase "every month an annualized tax credit in an amount equal to

WORK DRAFT WORK DRAFT 24-GS2052U
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two and one-lialf percent" in AS 43 .55 .024(a )(2 )(B ), enacted by sec. 13 o f this Act, shall be 

replaced by the phrase "every month during the period April 1, 2006. through December 31, 

2006, an annualized tax credit in an amount equal to three and one-third percent."

(b) Notwithstanding any contrary provision of /  S 43 .55 .024(e). enacted by sec. 13 of 

this Act. for oil and gas produced on or after April. 2006, and before January 1. 2007, the 

phrase "a calendar year" in AS 43.55.024(e), enacted by sec. 13 o f this A ct. shall be replaced 

by the phrase "the last nine months of the calendar year."

(c) Notwithstanding any contrary provision o f AS 43 .55 .160 (f), enacted by sec. 22 of 

this Act. for oil and gas produced on or after April 1, 2006, and before January 1, 2007, the 

phrase "for every month o f a calendar year, one-twelfth o f the producer’s adjusted lease 

expenditures for the calendar year" in AS 43 .5 5 .1 6 0 (0 . enacted by sec. 22 o f this Act. shall be 

replaced by the phrase "for each o f the last nine months of 2006, one-ninth of the producer’s 

adjusted lease expenditures for that nine-month period."

(d) Notwithstanding any contrary provision of AS 43 .55 .160(g )(2 ). enacted by sec. 22 

Of this Act. for oil and gas produced on or after April 1. 2006. and before January 1. 2007,

(1 ) the number "1/24" in AS 43 .55 .160 (g )(2 )(B ), enacted bv sec. 22 of this 

Act. shall' be replaced by the number "1 'IS ":

(2 ) the phrase "calendar sear" in AS 4 3 .5 5 .16()(g)(2)(B  i, enacted by sec. 22 of 

this Act, shall be replaced by the phrase "last nine months o f the calendar year."

(e ) Bor oil and gas produced before A pril 1. 2006. the provisions of A S  43.55, and 

regulations adopted under AS 43.55. that were in effect before April I. 2006. and that were 

applicable to the oil and gas continue to apply to that oil and gas.

( f)  Notwithstanding any contrary provision of AS 43 .55 .020(a). as repealed and 

reenacted by sec. 7 o f this Act. or o f AS 43.55 .020(g ). enacted by sec. 12 o f this Act. for oil 

and gas produced on or after April 1. 2006. and before the first day o f the first month that 

begins at least 180 days alter the effective date o f secc. 7 and 12 of this Act.

( I ) the amount of the taxes that would have been levied on ’.be producer under 

A S 43.55, as the provisions o f that chapter read on March 31. 2006. is due on the last day of 

each calendar month on the oil and gas that was produced from each lease or property during 

the preceding month;

(2> the porti(in. i f  any, o f the taxes levied under AS 43.55.01 D e i - (g ). enacted
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by sec. 5 o f this Act. that remains unpaid, net of any credits applied as allowed by law. is due 

on the last day o f the second month that begins at least 1 SO days after the effective date of sec. 

5 o f this Act.

(g) Notwithstanding any contrary provision of AS 43 .55 .0 30 (a ), as amended by sec. 

14 o f this Act, for oil and gas produced on or after April 1. 2006 . and before the first day of 

the first month that begins at least 180 days after the effective date o f sec. 14 of this Act, the 

person paying the tax shall file with the Department o f Revenue, at the lime an amount of tax 

is due

(1) under (f)(1 ) o f this section, the statement required under former 

AS 43.55.030(a), as that subsection read on March 31. 2006; and

( 2 1 under (f)(2 ) o f this section, the statements required under AS 43.55.030(a), 

as amended by sec. 14 o f this Act.

(h) For purposes of taxes to be calculated and due under ( f ) (1 )  of this section and 

statements to be filed under (g )(1 ) o f this section, regulations that were adopted by the 

Department of Revenue under AS 43.55, as the provisions o f that chapter read on March 31. 

2006. and that were in effect on that date apply to those taxes and statements.

* See. 34. The uncodificd law o f the State o f Alaska is amended by adding a new section to 

read:

T R A N S IT IO N : R E G U L A T IO N S  A N D  R E T R O A C T IV IT Y  O F  R E G U L A T IO N S , (ai 

The Department o f Revenue may proceed to adopt regulations to implement the changes 

made by this Act The regulations take effect under AS 44,62 (Adm inistrative Procedure Act), 

but not before the effective date of the law implemented by the regulation.

(b) Notwithstanding any contrary provision o f AS 44 .62 .2 40 , a regulation adopted by 

the Department of Revenue to implement, interpret make specific, or otherwise carry out the 

provisions o f secs. 5. 7 - 10, 12 - 14. 16. 20 - 31. and 33 of this Act may apply retroactively as 

o f April 1. 2006. i f  the Department of Revenue expressly designates in the regulation that the 

regulation applies retroactively to that date.

*  See. 35. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

RE V ISO R 'S  IN S T R U C T IO N . The revisor o f statutes is instructed to change the 

headine of
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WORK DRAFT WORK DRAFT 24-GS2052U

(1 ) AS 43 .55  from "Oil and Gas Production Taxes and Oil Surcharge" to "Oil 

and Gas Production Tax and O il Surcharge";

(2 ) article 1 o f AS 43.55 from "Oil and Gas Properties Production Taxes" to 

"Oil and Gas Production Tax";

(3 ) AS 43.55.011 from "Oil production tax" to "Oil and gas production tax";

(4 ) AS 43 .55 .025 from "Tax credit for oil and gas exploration or gas only 

exploration" to "Alternative tax credit for oil and gas exploration or gas only exploration";

(5 ) AS 43 .55 .150  from  "Determination o f gross value" to "Determination of 

gross value at the point o f production."

*  Sec. 36. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

C O N D IT IO N A L  R E T R O A C T IV IT Y . If the sections o f this Act that, under sec. 38 of 

this Act. are scheduled to take effect April 1, 2006, take effect on or after A pril 1. 2006. those 

sections o f this Act are retroactive to April 1. 2006.

*  Sec. 37. Sections 1 - 4. 6. 11. 15. 17 - 19. and 32 - 36 of this Act take effect immediately  

under AS 01 .10.070(c).

*  Sec. 38. Except as prov ided in sec. 37 rtf this Act. this Act takes effect April 1, 2006.

CSSB 305(RES) -30-
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LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX  (907) 465-2029 
Mail Stop 3101

D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  
L E G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A L A S K A State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D A M March 23, 2006

S U B J E C T : Penalty provision proposed to apply for non-transmittal of 
information or evidence supporting arms-length transactions, 
offered for inclusion in CSSB 305(R E S )
(W ork Order No. 24 -G S 205 2 \Y )

F R O M :

T O :

Jack Chi 
Assistan

Senator 
Senate F

In the middle o f the last of the four pages o f material you provided, there is language 
proposing that

. . . i f  a producer fails to comply with a request under this paragraph 
[proposed AS 43 .55 .16 0 (/)(2 ), relating to failure o f  compliance with the 
provision directing submission of supporting documentation to assess 
arm's length nature of direct cost transactions], there shall be added to any 
[tax] underpayment determined by the department under this section a 
penalty in the amount o f 20 percent o f the underpayment.

There are penalties in the slate tax law's for various actions or inactions, including failure 
to make full tax paym ent1 and w ilfu l tax evasion,2 hut. except for a criminal provision.'

1 So, for example, see AS 43.05.220(a):

(a) Five percent shall be added lo a tax for each 30-day period or 
fraction o f the period during which the taxpayer fails to file  at the time or 
times required by law or regulation a return or report, or pay the full 
amount of the tax, or a portion or a deficiency o f the tax, as finally  
determined by the department and required by this title, unless it is shown 
that the failure is due to a reasonable cause and not to w ilfu l neglect. The  
penalty may not exceed 25 percent in the aggregate. The penalty is 
computed only on the unpaid balance o f the tax liab ility  as determined by 
the depar ment. The department shall prescribe by regulation 
circumstances which constitute reasonable cause for purposes o f this 
section.



there is currently no linancial penalty set out for a taxpayer's failure to respond to 
requests for documentation. What I understand happens, c iv illy , is that, i f  information is 
insufficient to verify a tax determination, the department may proceed under 
AS 43.05.245:

I f  a taxpayer fails to file a return or report required by this title in the time 
required by law or regulation, or makes an erroneous or fraudulent return, 
the department shall proceed to assess the license fees, tax, penalties, or 
interest and make a return from information that it obtains. An assessment 
or a return subscribed by the department in accordance with this section is 
presumed sufficient for all legal purposes. . . . The assessment o f license

Senator Tom  W agoner
M arch 23, 2006
Page 2

AS 43.05.220(b):

(b) I f  a tax deficiency or part of a tax deficiency is due to 
negligence or intentional disregard of law or regulation without intent to 
defraud, five percent of the total amount o f the tax deficiency shall be 
assessed, collected, and paid in the same manner as a tax deficiency.

and AS 43.05.220(c):

(c) I f  a tax deficiency or part o f a tax deficiency is due to fraud, a 
civil fraud penalty equal to 50 percent o f the tax due or $500, whichever is 
greater, shall be added to the tax. This penalty is in addition to penalties 
determined under (a) or (b) o f this section.

: Apart from subsections (a) - (c). AS 43 .05 .220(d ) also sets out a c iv il penalty for 
w ilfu l tax evasion:

(d) A person required to collect or account for a tax imposed by 
this title who w illfu lly  fails to collect the tax or to truthfully account for 
and pay over the tax, or w illfu lly  attempts lo evade payment o f the tax is. 
m addition to other penalties provided by law. liable for a civil penalty 
equal to the total amount o f the tax not collected, not accounted for, not 
paid over, or evaded. The penally imposed by this subsection is in place 
of the lax not paid to the state. This penalty shall he paid upon demand by 
the commissioner or a designee o f the commissioner, and shall be assessed 
and collected in the same manner as taxes are assessed and collected under 
this title.

' The provision is to he found in AS 43.05.290(c):

(c ) A person required under this title to pay a tax, make a return, 
keep records, or supply information, who w illfu lly  fails lo pay the tax or 
estimated tux, make the return, keep the records, or supply the information  
at the time or limes required by law or regulation is, in addition to other 
penalties provided by this title, guilty of a class A  misdemeanor.



fees, tax, penalties, or interest under this section occurs when the 
department isr cs a notice and demand for payment of the license fees, 
tax, penalties, or interest. The notice and demand for payment is issued 
when the notice and demand is delivered to the taxpayer in person or 
placed in the United Slates m ail, addressed to the last known address of 
the taxpayer. . . .

The department also may compel production o f relevant information by subpoena, 
AS 43.05.040:

(at The department may examine the books, papers, records, or 
memoranda of any person to ascertain the correctness o f a return filed or 
to determine whether a tax is due, or in an investigation or inspection in 
connection with tax matters. . . . [T]he department may subpoena any 
person to appear and produce books, records, papers, or memoranda 
bearing upon tax matters and to give testimony or answer interrogatories 
under oath respecting tax matters. The department may administer oaths 
to persons who are so subpoenaed. A  subpoena issued under this section 
may cor pel attendance o f a witness or production o f a document or thing, 
located either inside or outside the state, to the maximum extent permitted 
by law.

(c) I f  a person who is subpoenaed neglects or refuses lo obey the 
subpoena issued as provided in this section, the department may report the 
fact to the superior court or the appropriate court o f another jurisdiction, 
and may set., an order from the court com pelling obedience to the 
subpoena. The court, to the maxim um  extent permitted by law, may 
compel obedience to the subpoena to the same extent as witnesses may be 
compelled to obey the subpoenas o f the court.

A ll this is by way o f a preface to my assertion that the language proposed that is the 
subject o f this memo is in the nature o f a "new" penalty and not necessarily a further 
penally based on a taxpayer's nonpayment of taxes. In other words, while the measure o f 
the proposed penalty is a percentage o f underpaid taxes, in point o f fact the penalty 
appears to be the first financial c iv il penalty that would attach for failure to provide or 
deliver information from which the department may ascertain the correctness o f a return 
filed or to determine whether a tax is due as part o f an investigation or inspection in 
connection with one element of petroleum production tax matters.

*

Whether the further penalty proposed to be applicable for a taxpayer's failure to provide 
information required under AS 4 3 .5 5 .160(/)(2 ) would be regarded as unnecessarily harsh 
is a policy judgm ent that I can't make.

Penalties to be imposed under revenue laws are designed to attach to a taxpayer's 
conduct, especially insofar as it is intentional or w ilfu l rather than accidental. The federal

Senator Tom  W agoner
M arch 23, 2006
Page 3



Internal Revenue Code contains numerous penally provisions, o f varying financial 
severity, depending upon the nature o f taxpayer conduct, and the state statutes addressing 
administration o f the tax laws contain materials that, w hile not nearly as complex, reflect 
the same enforcement philosophy.

The United Stales Supreme Court has endorsed the position, at least with respect to the 
federal intemai revenue laws, that lax penalty statutes should be strictly construed:

W e are here concerned with a taxing Act which imposes a penalty. The 
law is settled that "penal statutes are to be construed strictly!.]" . . . .
(citing] Federal C om m unications Comm ission  v. Am erican Broadcasting  
Co., 347 U.S. 284. 286 [1954].

C om m issioner o f  Internal Revenue \ A cker , 361 U .S . 87, 91 (1959) (note om itted'. 
Despite a very few examples where courts have been sensitive to and generally labored to 
avoid applications that result in imposition o f double penalties on taxpayers,4 there is 
little to indicate to ne that, except in unusual circumstances, legislative imposition o f a 
scries o f civil penalties reflecting egregious taxpayer conduct would not be upheld 
against a challenge. And. although in the criminal law, there are precedents bv which 
separate criminal statutes punishing the same identical acts differently, one as a 
misdemeanor under one statute and as a felony under the other, may present a legitimate 
equal protection question, bear in mind that the tax penalty statutes are civil in nature -- 
imposition o f the penalty does not require evidence o f a prior crim inal conviction — so 
the court should be expected to be more differential of the legislature’s judgment as to the 
circumstances in w hich failure to produce information warrants a financial penalty.

JBC:med 
06 -2 3 8 .med

Senator Tom  W agoner
M arch 23, 2006
Page 4

4 For example. In re Tax Refund Litigation, 766  F Supp. 1248 (E .D .N .Y . 1991) 
(court found that, implicit in the federal tax c o d e ’s the understanding that any one entity 
may constitute no more than one "person" for purposes o f authorized penalties, that 
reduction o f penally was warranted where IRS imposed a double penalty by assessing 
penalties against individuals and their partnership where the partnership is not a legal 
entity separate from its partners under New York law or under the Internal Revenue 
Code, but reduction o f penalty was not warranted when the penalties were assessed 
against both individuals and a subchaptei S corporation, on a finding that a subchapter S 
corporation is still legally an entity separate from its shareholders), a ffd  in part and rev’d 
in part on other grounds sub nom. In re MDL-731 Tax Refund Litigation, 989 F.2d 1290 
(2d Circ. 1993), cert. den. sub nom. Madison Library, Inc. r. United States, 510 U.S. 964 
(1993).



DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
Overview - Response Fund Balance Projections

3/25/2006

#1 - Senator S tevens' Amended Surcharge Proposal - Change to 20/4d

►  Changes the Response Account/Prevention Account split to 20/40;
►  Utilizes 1.8 million of CPV Funds;
►  Allows for increased Operating Costs and minimal CIP for Contaminated Sites 
Cleanup;
► DOT and DMVA (LEPCs) continue to have d irec t operating appropria tions
from the Response Fund.

Im pacts:
a. Fund is no] able to support core spill prevention and response programs;
b. Expenditures exceed Revenues in all years;
c. Response Fund Balance is depleted by FY2009.

#2 - Change N ickel S p lit from  20/30 tc  10/50

►  Changes the Response Account/Prevention Account split from 20/30 to 10/50;
►  Utilizes 1.8 million of CPV Funds;
►  Allows for increased Operating Costs and minimal CIP for Contaminated 

Sites Cleanup;
► DOT and DMVA (LEPCs) continue to have d irec t appropria tions from 

the Response Fund.

Im pacts:
a. Fund is able to support core spill prevention and response programs; 
b Revenues exceed expenditures in FY2008 & FY2009;
c. Expenditures exceed revenues again in FY2010 with minimal draw down 
on fund.



DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
RESPONSE FUND - BALANCE PROJECTION 

Senator Stevens' Amended Surcharge Proposal - Change to 2^/40
Minimum Capital Cleanup, Known PS Cost Increases and 1.8 mil Transfer from CPVF

FY2005 F U N D  B A L A N C E  7,782.7

FY2006

R E V E N U E  to  P R E V E N T IO N  A C C O U N T  11,431 .A

Current 3 Cent Surcharge 8,396.2 

Cost Recovery/Fines/Penalties 1,225.8 

Interest 1,200.0 
FY2007 Transfer 1.8 million from CPVF to RF (Language) 609.4 

Additional Revenue from Senator Stevens' Amendment to 2</4e 

Note: Rever ie from c. ange effective 7/1/200*3 will be available for use until FY2008

FY2007

13,000.0

8,500 0

1.500.0

1.200.0 

1.800.0

Budgets

FY2008 

14,400 0

8,600.0

1.500.0

1.200.0

3,100.0

FY2009

14,400.0

8,600.0

1.500.0

1.200.0

3,100.0

FY2010

14,400.0

8,600.0

1.500.0

1.200.0

3,100.0

T O T A L  E X P E N D IT U R E S 14,767.9 14,909.9 16,491.8 17,073.7 17,655.6

O P E R A T IN G  E X P E N D IT U R E S

D E C  + Annual Salary Increases -  FY2008 and Out Yrs 

D M V A  - Continue Annual Approp from R F  

D O T  -  Continue Annual Approp from R F

14,767.9

13,610.4

332.5

825.0

14,909.9

13,752.4 

332 5 

825.0

15,491.8

14,334.3

332.5

825.0

16,073.7

14,916.2

332.5

825.0

16,655.6

15,498.1

332.5

825.0

P ro p o sed  C h a n g es

D E C  O P E R A T IN G  

D O T  O P E R A T IN G  

D M V A  O P E R A T IN G

0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S 0.0 0.0 1,000.0 1,000.0 1,000.0

E S T IM A T E D  F U N D  B A L A N C E 4,446.2 2,536.3 444.5 (2,229.2) (5,484.8)
E X P E N D IT U R E S  IN E X C E S S  O F  R E V E N U E (3,336.5) (1,909.9) (2,091.8) (2,673.7) (3,255.6)

RESPONSE FUND BALANCE

$10 ,000 .0

$9,000 0

$8,000 .0

$7,000.0

« $6 ,000 .0  T3
| $5 000.0 

£ $4 000.0 

$5,000 0 

$2,0011.0 

$1,000 .0  

$0.0

FY2006 FY2007 FY2008 FY2009 FY2010

I F  Fix - Sen  Resources (3) 1c-4c w  Capital & Sal & 1 8



DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
RESPONSE FUND - BALANCE PROJECTION 

Chunge Nickel Split from 2£/3£ to 1£/5£
M in im um  C ap ita l C leanup , K now n  P S  C o s t  Increases and 1.8 m il T ra n s fe r from  C P V F

FY2005 F U N D  B A L A N C E  7,782.7

FY2006

R E V E N U E  to  P R E V E N T IO N  A C C O U N T  11,431.4

Current 3 Cent Surcharge 8,396.2 

C ost Recovery/Fines/Penalties 1,225.8 

Interest 1,200.0 
FY2007 Transfer 1.8 million from CPVF to RF (Language) 609.4 

Additional Revenue from Change of Nickel Split to 10/5C 
Note: Revenue from change effective 7/1/2006 will be available for use until FY2008

FY2007

13,000.0

8.500.0

1.500.0

1.200.0 

1,800.0

Budgets

FY2008

17,527.0

8,600 0

1.500.0 

1.200.P

6.227.0

FY2009

17,527.0

8,600.0

1.500.0

1.200.0

6,227.0

FY2010

17,527.0

8,600.0

1.500.0

1.200.0

6,227.0

T O T A L  E X P E N D IT U R E S 14,767.9 14,909.9 16,491.8 17,073.7 17,655.6

O P E R A T IN G  E X P E N D IT U R E S

D E C  + Annual Salary Increases -  FY2008 and Out Yrs 

D M V A  - Continue Annual Approp from R F  

D O T  - Continue Annual Approp from R F

14,767.9

13,610 4 

332.5 

825.0

14,909.9

13,752.4 

332.5 

825 0

15,491.8

14,334 3 

332 5 

825.0

16.073.7

14.916.2

332.5

825.0

16,655.6 

15.498.1 

332 5 

825.0

P ro p o sed  C h a n g es

D E C  O P E R A T IN G  

D O T  O P E R A T IN G  

D M V A  O P E R A T IN G

0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S 0.0 0.0 1,000.0 1,000.0 1,000.0

E S T IM A T E D  F U N D  B A L A N C E 4,446.2 2,536.3 3,571.5 4,024.8 3,896.2

E X P E N D IT U R E S  IN E X C E S S  O F  R E V E N U E (3,336.5) (1,909.9)1 1,035.2 | 453.3 (128.6)

RESPONSE FUND BALANCE

$ 1 0 ,0 0 0 0  

$9,000.0  

$ 8 ,0 0 0 0  

$7,000 0 

s  $6,000.0TJ
|  $5,000.0  

=  $4 ,000 .0  

$3,000 .0  

$2,000.0  

$1,000 .0  

$0.0

FY2006 FY2007 FY2008 FY2009 FY2010

RF Fix - Seri Resources (3) 1c-5c w  Capital & Sal & 1 8



AM ENDM ENT

O FFER ED  IN THE SEN A TE: BY SEN A TO R  W A G O N ER
TO: CSSB 305(RES). draft version 24-G S2052U  (dated 3-27-06)

] Page 7, line 14, after “amount ot”  insert:

2 “20 percent o f that expenditure.”

3

4 Page 7, lines 15 through 19. delete all material.

5

6 Page 7, line 30, through page 8, line 18, delete all material.

7

8 Page 10, line 26-27, follow ing “ Federal Energy Regulatory Commission.” insert:

9 “ the”

10

11 page 18. line 25, follow ing “a pipeline, facility” insert:

12 “other asset”

13

14 Page 18. line 28, fo llow ing “successor” insert:

15 “regulatory”

16

17 Page 20, lines 12 through page 21 line 3, delete all material and insert deleted materials

18 into Sec. 13, on page 10, line. 28 as new subsection (i)

19

20 Page 10, line 28. renumber accordingly.

21 

22

23 Page 20. line 3 1 through page 21. line 3: delete all material.

24

a



1 Page 24, line 5: Insert new (2):

2 “ (2) “ordinary and necessary” lias the meaning given “ordinary and necessary”

3 in 26 U.S.C. 162 (Internal Revenue Code) and rcgulations adopted under that section;

4 Page 24, line 5, renumber accordingly.

5

6 Page 27, lines 31 -32, and Page 28, lines 1 -3, delete all material.

7

8 

9

3
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•  U & 0 * •

P ro d u c e r 2 0 0 5 D a ily P ro d u c tio n  
(B O E  E q u iv a le n ts )

Anadarko 27,801
Aurora 1,543
BP 354,670
Chevron 44,757
Doyon 27
ExxonMobil 182,117
Forest 7,004
Marathon 27,705
ML&P 2,57z
NANA 80
ConocoPhillips 426,087
XTOE Energy 3,345
Kerr-McGhee** 20,000
Pioneer * 20,000

TOTAL 1,117,798
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Senate Resources Committee March 29. 2006

1. C a ll  to  o rd e r, n o te  t im e  and  m e m b e rs  p re s e n t

2 . c o n tin u in g  fro m  M o n d a y , w o r k in g  d ra ft  “ I ”  C S  S B  3 0 5 :

Y .  18 fro m  S en . S te v e n s  -  m o v e  it -  n o te  S en . E lto n  re q u e s te d  p a g e  #

Y .2 4  fro m  S en . S te v e n s  -  m o v e  it

G e t  m o tio n  to  a d o p t A d m in . #  1B  

- J o e  B a la s h

M a r y  Jackson  to  g o  th ro u g h  ch a n g e s  m a d e  fro m  “ Y ”  to  “ I ”  v e rs io n . 

P resen t n e w  a m e n d m e n ts .

3 . M e e t in g  a d jo u rn e d  at



Issues w ith  Senate Resources CS  
3/28 /06
Robynn J. W ilson  
T a x  Division

1. page 3 lines 25 and 26. As written, the b ill sets no tax rate on new leases, and might 
allow renegC’ation o f  existing leases to avoid all tax.

Suggestion: on page 3 lines 25 and 26, delete “that is in effect on the effective date o f  
this subsection.”

2. page 4 lines 15— 23 progressivity doesn't work. Also note “property" tax at line 23

3. page 7, lines 18 1° still is unclear whether 20%  credit is applied to all credits and
30%  only against ppl

4. page 8. lines 19 and 24. friendly amendment was made to change “producer” to 
“producer or explorer” and “producci ’s” to “producer’s and explorer’s”

5. put back definition o f  “ordinary and necessary” because it shows up on page 16, line 9

6. L & M  language
a. page 22. lines 15 and 16, delete ( d ) ( 2 ) ( 0 ) .

(d )(2 )(N ) deals w ith non-arms length, (d )9 2 )(0 )  deals with business purchase.

b. page 22 lines 29 31 through page 23 lines I - 1 1. delete all (deals with  
business purchase). Page 19 lines 3-6 already adequately deal w ith  this.

7. page 18 line 28 add “ regulatory” after “successor" to be consistent with language at 
page 10, line 27. Also, i f  language is meant to be identical, at page 10 line 27, add “ the” 
before “Regulatory Commission o f  Alaska;" and at page 18 line 25. add “other asset” 
after “a pipeline, facility ,"



Issues w ith  Senate Resources CS  
3/28 /06
Robynn J. W ilson  
T a x  Division

S20M  problem As codified, AS 4 3 .5 5 .0 2 5 (0 (5 ) directs:

he department m ay not issue to an explorer a production tax credit certificate 
[emj hasis provided] i f  the total o f  production tax credits submitted for Cook Inlet 
production, based on exploration expenditures for work performed during the 
period described in (b ) o f  this section for that production, that have been approved 
by the department exceeds $20,000,000.

W e understand that the intent was to restrict Cook Inlet credit certificates, i f  total Cook 
Inlet credit certificates had already exceeded S20M . However, the actual language o f the 
statute means that no credit certificates for airy region, can be issued when Cook Inlet 
credit certificates have exceeded S20M .

Moreover, this highlights a tax policy issue. The statute sets the lim it o f$ 2 0  m illion but 
does not say who gets it when the sum o f  the credits approaches S20. First past the post? 
Reduced allocation to everyone that applied in the year? It is not unlikely that we would 
face a lawsuit from someone who th in k ' 'hey ought to have qualified. Further, it is 
possible that a taxpayer would demand to review our audit o f  the prior 19 m illion dollars 
worth o f  credits, because a dollar granted to explorer X  could literally  be a dollar out o f  
the pocket o f  explorer Y.

The alternative solutions are:
-c le a n  up the current language to be clear about intent 
-repeal the S20M  lim it

—sunset the S 20M  lim it in the year after the S20M  is reached



§ 43.55.025 Revenue and Taxation 510

tc) To be eligible for u 20 percent production tax credit, exploration expenditures must
(1) qualify under (b) of this section; and
(2) be for an exploration well that is located and drilled in such a manner that the 

bottom hole is located not less than three miles away from the bottom hole of a 
preexisting suspended, completed, or abandoned oil or gas well; in this paragraph, 
“preexisting” means a well that was spudded more than 150 days but less than 35 years 
before the exploration well was spudded

(d) To be eligible for an additional 20 percent production tax credit, an exploration 
expenditure must

(]) qualify under (b) of this section; and
(2) be for an exploration well that is located not less than 25 miles outside of the outer 

boundary, as delineated on -July 1, 2003, of any unit that is under a plan of development.
(e) To lie eligible for the 40 percent production tax credit in (a) of this section, the 

exploration expenditure must
(1) qualify under (b) of this section;
(2) be for seismic exploration; and
(3) have been conducted outside the boundaries of a production unit or an exploration 

unit; however, the amount of the expenditure that is otherwise eligible under this 
subsection is reduced proportionately by the portion of the seismic exploration activity 
that crossed into a production unit or an exploration unit.

(f) For a production tax credit under this section,
11) an explorer shall, in a form prescribed by the department and within six months of

the completion of the exploration activity, claim the credit and submit information 
sufficient to demonstrate to the department's satisfaction that the claimed exploration 
expenditures qualify under this section;

12> an explorer shall agree, in writing,
tAl to notify the Department of Natural Resources, within 30 days after completion of 

seismic or geophysical data processing, completion of a well, or filing of a claim for credit, 
whichever is the latest, for which exploration costs are claimed, of the date of completion 
and submit a report to that department describing the processing sequence and providing 
a list of data sets available;

(Li) to provide lo the Department of Natural Resources, within 30 days after the date 
of a request, specific data sets, ancillary data, and reports identified in (A) ol this 
paragraph;

((') that, notwithstanding any provision of AS 3K. information provided under the 
paragraph will be held confiden'ial by the Department of Natural Resources for lOyears 
following the completion date, at which time that department will release the in formal1,1,1 
alter 30 days' public notice;

13) if more than one explorer holds an interest in a well or seismic exploration, rail' 
explorer may claim an amount of credit that is proportional to the explorer’s ‘,,' t 
incurred;

(4) the department may exercise the fuh extent of its powers as though the e.\|>l"ri1 
were a taxpayer under this title, in order lo verily that the claimed expenditures 11 
qualified exploration expenditures under this section; and

15) if the department is salislied that the explorer's claimed expenditures are qual'^ 
under this section, the department shall issue to the explorer a production tax c>''<̂  
certificate for the amount of credit to be allowed against production taxes due under 1 
chapter.

(g) An explorer may transler, convey, or sell its production tax credit certificate •" 'j.'( 
person, and any person who receives a production tax credit certificate may also irons
convey, or sell the certificate.

(h) A producer that purchases a production tax credit certificate may apply the m 
against its production tax liability under this chapter. Regardless of the PrK''

•rod'1' 
the


