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Table 5. Catch and effort by gear type from the Kodiak Area state-waters Pacific , , 
cod fishery, 1997-2003. .< 7,,

Year Gear Vessels Landings; Pounds Price per pound..........
1997 Jig

Pot
73
40

481
231

1,972,638
5,522,243

$0.26'
S0.24 t 4 '

1998 Jig
Pot

91
52

663
31

2,114,833 
6,385,069

S0.20
$022

t W ri t ,

1999 Jig
Pot

119
Cl

794
465

' ' 2,294,870 
8,438,912

$0.40 
* ' $034
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2000 Jig
Pot

146
69

1,227
482

. 2,814,748 
5,748,549

$0.40
$0.38
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2001 Jig
Pot

-70
36 '

433
239

•*''•1,254,910 * 
. 3,656,702

$0.34
$0.30

%f: ;;r:- •* * ‘i***,

/••Hr .'v
2002 Jig

Pot
51 
33-.

340
212

1,389,838 
’ 7,436,013

$038
$0.44
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2003 Jig
Pot

102
42

689
149

3,196,069
4,959,262
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$0.32
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Tabic 11. Catch and effort by,gear type from the South Alaska Peninsula Area state-waters 
Pacific cod fishery, 1997-2003. ’ 7 ’. 7  ‘

• I*' .* „ 1 •

Year Gear Vessels Landings Pounds Price per pound
1997 Jig - 45 •" - ---- 17? •349,119 $0.18

Pot 56 494 9,112,587 $0.20
1998 *• __ 

i 28 124; 437,708 .$0.16
Pot 51 , - . 8,192,803 .$0.17

1999 Jig . 27 166 706,951 $0.28 ...
Pot 53 388 11,115,028 $0.29 .

2000 Jig 28 . 145 • 757,953 $0.48
Pot 67 505.. ;•\ 1 «• | 14,286,151 $0.32 -  *.

2001 . Jig 69 !«:• 3,034,026 $0.28
Pot 55 311 10,421^93 ' $0.26

2002 Jig 70 324 2,065,554 $0.24
Pot 50 • 277 10,699,395 $0.22

2003 Jig ■65 413 3,633,007 $0.24
Pot 41 191 7,927,656 $0.22
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Table 8. cod F
fishery, 1997-2003.

'.Uiw x-'i
Year Gear Vessels - ' Landings vr : Pounds ' Price per pound

2! . v^. "vr. * ■
1997 Jig .. . 4 14 • 35,002 • SO. 18

Pot 10 60 1,098,970 SO; 18

1998 Jig 1 1 - 59 ; . 167383 • S0.22
Pot . 33 230 5,130,396 ,r 5 v  50.18v ;* /T  »•*v„ -I* V X ' ; r;* i\i‘ > ,) ■ • s',

1999 Jig li • • 5 , 218,408 $0.34
Pot _ -.33 - 397 6,217,279 $0.30

2000 Jig 12 • 38,453 $0 31
Pot 19' . . 150 .1,737326 S0.30 “

2001 Jig i5 , r ,v 57 287,106, • $0.251 1 "■ t «* • -«%» #» ' .n*‘ J •• •
Pot 16. . 123 2 3 3 2 ,7 4 4  ;  $036 *

• * ‘ * 0. . .. f ;;‘ ir
2002 Jig 13 ' 59 ; ■ 320339 '  ̂ $0.20- — ----.

Pot 12! •" * 139 V- 3,903346 $030
• . .  . .  —

2003 J'g 16 106 433,067 $0.27
Pot 15 - ' 151 - 4,034,504 $0.27 - •
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Senate Resources Committee, legislators, and citizens of the State of Alaska,
It Is well known that the state wants to rationalize the state water 

fisheries before the feds finish their own rationalization of the Gulf of Alaska 
(GOA) The parallel fish should be allocated from the federal water so we don’t 
have to spend a bunch of money to create a new program to rationale ntion the 
state water fisheries. I f  dedicated access privileges were introdu scl a major 
portion of the state water quota would be placed into the hands of possibly 100 
people. This sounds like the lobbyism for the trawl fleet is strong and 
convincing. The trawl fleet will receive the majority of the federal allocations of 
grour Jfish. My question is when is enough enough? Only when the trawl fleet 
owners have their arms around both the federal and state water allocations will 
they be happy. This is pure greed and doesn't take in the concerns of the rest 
o f the fishing fleet in the GOA.
In regards to the issues of discussion of the state water groundfish 
rationalization. At the present time there is not a race to fish in tne pot and jig 
fisheries. Those that participate in these competitive fisheries execute them in a 
safe and reasonable manner. We can't prosecute these fisheries in rough 
weather as it is not afe or productive. I personally watched the trawl fleet leave 
the night after the last hearing was Initiated. The trawl fleet was leaving into 25 
ft. seas. They're the ones with the race to fish. Here is the number of vessels 
that were engaged in the groundfish fisheries within in the past 0 years. The pot 
and jig fleet have 53 and 106 harvesters in the Kodiak area at the present 
time. The all-time high number of registered vessels was 81 (1999) and 
146(2000) respectively. The trawl fleets in Kodiak and AK Peninsula have shrunk 
from 85 vessel in 1998 to the present 43 in 2005. Actually there las been a 
decrease in effort. If there is a decease in effort why would there be a need to 
rationalize fisheries that are limiting themselves economically.
Maximization of the economic values of fish only applies to the trawl caught 
fish. The quality of pot and jig caught fish is at it’s ali time high. The trawl 
caught fish are of lesser quality and value, so why should they even fish in the 
state waters. In the past 2 months buyers from Iceland and Norway have visited 
Kodiak to investigate the possibility of purchasing cod. Both parties stated that 
the fish are worth $1.00 per pound at the dock, for the pot and jig caught fish. 
The price at dock at present Is $.31-.34 per lb. They aren't even interested in the 
trawl caught fish because of the quality issue. The issue of value added 
products has no backing. The surimi, fishsticks, and fillets produced are the 
values added products already in the market place. The pot and jig fishery have 
almost no bycatch, and what is brought aboard is returned alive. The trawl 
fishery has a history of enormous amounts o f bycatch. I have trawled and 
personally witnessed the waste and dumping of dead bycatch.

i
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There will be gr eat economic distress to all the coastal communities if dedicated 
access privileg es are endorsed. At the present time most of the communities are 
just getting b ick on their feet after the rationalization of halibut and black cod of 
1995. Ar/time you take a public resource and make It a private industry many 
jobs are los* and the trickle down effect is substantial.
Limited entry has worked for all the fisheries that it has been attached to in the 
past. Why can't the criteria for limited entry be changed, so it is proactive to an 
overcapitalization of a fishery? The global market place for consistent supply and 
quality in che marketplace already exist and are at the their maximum efficiency 
in grounrilsh in GOA. Limited entry with the tools already in the Alaska Board of 
Fish's' pocket are all that are necessary to keep these fisheries in check.
How wli' tills dedicated access privilege benefit the resource? Also the users and 
communities dependent on these resources?
If you take a fish allocation and you give 5 people apiece rather than 20:then 
you are making it economically more difficult for the other 15 plus the businesses 
that are supported by them. This legislation gives the BOF the power to allocate 
the resource and hurt the economies of the communities. Yes, we do need to be 
concerned with biological and resources of these fisheries. The next concern 
should be the people that are engaged and affected by the fisheries, such as 
fisherman, processors, support businesses, and all others in the coastal 
communities. I f  s my belief that the people are the state and their concerns 
come first before state government. Remember that the government is there to 
protect and se. /e. I feel that in this case they are halting our abilities as 
fisherman to engage in harvesting a public resource. The state would be taking 
ownership of a public resources and it making it a private industry within a state 
government. Doesn't that sound wrong to you? It sure does to me!
The best way to fix this problem is to administer limited entry to the pot and jig 
fisheries and put the trawlers outside 3 miles. Limited entry would be the 
present right to participate, so all that participants fish until the TAC is 
caught. There is another issue that needs to be resolved and that is the 
BOF. The Alaska board of fish should be made up of 13 elected officials from the 
demographics of the state fish and game commercial and subsistence areas.
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This new provision should be drafted into this bill to protect all fisherman that 
will be affected by DAP if this bill is passed into law. That would m * It less 
likely for special interests groups tc be involved in issues pertaining 
to commercial fisheries. I believe that the BOF doesn't always do what is in the 
best interest of the people of this state. There is far too much corruption in 
lobbyism and all the little guys like me^Tie tired o f fighting big corporations and 
associations that stand to win in the Mlrtical processes of this state government 
with regards to state waters rationaBration and all other aspects of our lives.
With the gravest concerns, i / /

Shpwn C . Dochtermann 
Kodiak, Alaska
?.t> ./5cy 3£fg<^
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SB 113 “An Act relating to 
PRIVILEGED AND UNEQUAL ACCESS 
to the Gulf o f  Alaska groundtlsheries ”

Let’s take a real walk of the dock... and talk about Senate Bill 113. SB113 is 
about changing the State of Alaska’s public policy on who qualifies for the ability to use 
a resource. SB113 is about the Alaska Board o f Fish receiving the authority to allocate 
ground fish and the right to choose to whom the fish will be given. This bill, if passed is 
about trading equal access to our resources, for leased unequal access.

If there is a hitch in the road to Gulf o f Alaska Rationalization, it is the Federal 
parallel ground fishery executed within state waters. The Constitution of the Stale of 
Alaska guarantees equal access to its resources to all Alaskans. Therefore IFQ’s are 
unconstitutional. The Federal Parallel fishers stand to receive no history in the game of 
rationalization because their fish has been caught inside three miles. This will leave them 
without ownership rights like their counlet parts fishing just outside of three miles.

Senate Bill 113 attempts to reconcile this with a leased access privilege called 
DAP or dedicated access privilege. This is constitutional because it’s a privilege and can 
be revoked without compensation. So for ok?

Under the Stale Constitution, it is not ok to grant access rights to anyone other 
than individuals. SB113 gives the authority to give access rights to “persons or vessel 
owners” (line 10, page 2). The word persons tinder the legal definition means any 
entity... this could be an individual, association, corporation, group, etc. THIS IS 
WHERE THE CHANGE IN PUBLIC POLICY AND THE IMPINGEMENT TO THE 
CONSTTUTION STARTS. No longer will individual fisherman be the card holders... 
businesses and corporations will be enabled to own and lease these rights.

Equal access (to resources) is guaranteed in the State of Alaska. We could not 
even attempt to solve unequal access for subsistence... Therefore we allowed the Federal 
government to take control (of our subsistence rights). Now, it seems when morctary 
value is involved, we can solve our “pi : is”. Senate Bill 113 creates unequal access 
through allocating history based “privileges” (non-permanent IFQ’s). DAP is as close as 
the State has gotten to IFQ’s without a Constitutional amendment. Unequal access will 
lead to consolidation of the fishing fleet. Our communities will suffer economically. This 
1 ill is written to benefit a few and encourage the continuation of Gulf Rationalization.

As a Federal Parallel Fisher, we do not feel SB113 will give us the 
benefit/security that is promised. This program will marginalize small boat fishermen. It 
will encourage selling out (consolidation) and lead to co-operatives due to 
marginalization. As a Federal Parallel Fisher, wc prefer to be given our IFQ’s in the 
Federal Program and fish them outside three miles. Thereby, we would not be 
compromising the State’s constitution.

There are several points we’d like to address: Protection, Safety, Biology, and 
Race for Fish
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First, there is the protection SB113 is pronu^d to be. SB113’s professed purpo.w is to 
protect State Waters from the Rationalized Federal program.... We say sideboards (or 
rales) can be enacted to prevent boats from adversely affecting State Waters. It is also 
true that the Feds are not supposed to enact a program fishery tliat may adversely affect 
another. Sideboards where created in previous rationalization programs and can be here.

Secondly, safety has been cited as a concern for the G ulfs ground fishery. As 
fishers we are aiways safety minded. Safety in our Gulf o f Alaska ground fishery is not a 
problem. We have a great track record. New Coast Guard regulations and the 
enforcement of those regs have and are working. When looking at Halibut and Sablefish 
fisheries, we coukl point out that safety concerns there arc considerably less due to the 
consolidation of the fleet (5000 vessels > lftOOvessels) after rationalization.

Next, is the biology of our ground fish. The Alaska Dept of Fish and Game is 
generally neutral on issues that concern allocation. They did weigh in favor of SB 113, 
even though SB113 is unquestionably the most allocative movement in the last 30 years. 
Their list of reasons (for supporting SB 113) include diverse group of fishers, race for 
fish, market place, benefit to fishers and the coastal communities, and innovative 
allocation and management. It should be noted that while the race for fish concerns Fish 
and Game that at this time Fish and Game has “NO BIOLOGICAL CONCERNS 
ABOUT THE EXISTING GRC JND FISH STOCKS”. To generalize, Fish and Game is 
more apt to support management issues for biology, and stay neutral when allocation is 
broug.'!' into play.

This leads us nicely into the problematic “race for fish”. Ground fish will always 
be harvested when and how it is economically feasible. When the fish are worth their 
most they will be caught. Allocation and IFQ’s will not slow down the fishery. Simple 
restrictions such as not allowing deck loads or full cod ends, having other gear 
restrictions such as pot limits, etc. can address the quality &  marketability of the fish and 
ulso reduce pace of the fishery.... Without DAP or IFQ’s.

AS a commercial fishing family and a parallel fisher, we have a lot at stake; but 
coastal communities have as much and more. Hopefully, our above letter interests you 
and involves you in the process that is going o a  TTiis bill involves everyone. It involves 
not just fishermen, but also every resident o f Kodiak and of Alaska. Is the benefit of a 
D AP/IFQ program to a select user group worth the compromise to our Constitution?

Ron & Julie Kavanaugh 
Owners: FV Sylvia Star LLC 
PO Box 3890, Kodiak Ak 99615

***The Kavanaughs have been Kodiak residents for 36 and 22 years respectively. Their 
fishing history goes back to 1976. Ron has participated in a diverse group fisheries 
throughout the years. He actively runs the family boat and is on the water 8-10 months 
out of the year. Julie is an at home mom of four children. She manages their second 
business, Anchor K Stables, and enjoys crewing on the boat in the summer.
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Against Legislative B ill 113

I am here to speak against Senate Bill 113. It is my understanding that this bill will allow 
the Board of Fish to make decisions without going through the legislature Our legislative 
system is set up to protect us and if we allow that protection to be taken away- then we 
are going against our state constitution and our rights will no longer be preserved or 
protected. This is not constitutionally sound and should not be allowed to happen under -  
ANY circumstances I hank you.

d e l
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A g a in s t - S e n a te  B i l l  113

My name is Leigh Thomet, My family is 100% dependent on rommercial fishing for a 
living We are against Senate Bill 113 for many reasons. This ill clearly goes against our 
state constitution in two ways-first it bypasses our basic right to our legislative process by 
allowing the Board of Fish to make decisions that should be made on the legislative level 
and second, it allows the allocation of our State Fishery resources, that equating to the 
privatization of our public resources. Both of these issues are seriously impingent to my 
rights as an Alaskan citizen.

It has been eluded to that this will benefit coastal communities-The benefit to specific 
user groups is outweighed by the economic loss to our local residents and our 
communities. We do not see this as beneficial to the majority of stake holders that being 
our fishermen, their families and our local community. This Senate Bill will only benefit 
a select few and the bill its*. If is not even clear as to who those are.

If our State is in need of a new program to address issues within the fishery it should 
follow the normal process of starting al the local level to see what would be the most 
beneficial to the communities and those that are involved Any program that is 
implemented needs the support of all those that will ultimately be affected. Thank you for 
taking the time to listen to my testimony and I hope that my ideas will be taken into 
consideration.

j/)\p MO L£.t<y±(&
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Testimony to the Senate Resource Committee -  SB 113 

March 16,2005

My name is Theresa Peterson and I am here to testify on behalf of myself and my family 
in opposition to SB 113.

While my overall concerns with this bill are very similar to many of our local fishermen, 
concerned citizens and business owners alike, let me share the concerns of how this may 
impact one coastal family, my own.

My husband was bom and raised on Douglas Island. He started commercial fishing when 
he was 12, set netting with his brother on the South end of Kodiak Island in the summer 
and continues fishing to this day. We met out long lining in the Bering Sea in 1985 and a 
couple years later pooled our crew shares, bought our own boat and thought we had it 
made as seining salmon around Kodiak Island in 1988 was our first season.

Well as those of us who invested in salmon know we had some tough years ahead 
financially but we diversified to othc.* fisheries, continued crewing on larger vessels with 
IFQ's and generally did whatever we could to stay afloat. One of the moves was to 
invest in pots and participate in the federal p cod season where we always fished inside 3 
miles due to the constraints of a 42 foot vessel in the winter. While our history isn’t very 
strong in that many smaller vessels don’t generally produce much p cod during rough 
winter seasons, his ability to fish was also c’trtailed when one season was lost to take care 
of his father nfter surgery and part of another was lost to the death of his mother and the 
need to return to Douglas for awhile.

If this is to be a historical based program then we need to be made aware long before any 
tools are given to the Board of fish as to what the qualifying years will be, who the 
participants are and an idea as to what they may receive. The we need take a look at 
what’s left over for the small boat fleet.

As Lisa Murkowski said, and I quote, “We must all work to protect Alaska fisheries 
from unfair attacks that seek to weaken our ability to manage our stocks for the benefit of 
Alaskans and the nation. Fishing is the heart of Alaska’s way of life and if I have it my 
way, that heart will beat even stronger in 2005.”

Well our hearts are beating here in Kodiak all right, to the level of an anxiety attack for 
the most part. Many of us may not have much history but we are Alaskans. Shouldn’t we 
be protected? This bill seeks to skirt around the intent of the constitution in granting 
unequal access rights and an inequitable distribution of a public resource. We do not want 
to have any part with a program that strips the opportunity to get into fishing for future 
generations.



MAR-17 -2005 THU 0 5 :0 3 PH Kod ia k LIO FAX NO. 9074865264 P. 04

I quote Governor Murkowski “Alaskans deserve to be heard at all levels of the debate 
over fisheries management"

Well there’s a very diverse group of people that have been speaking out here in Kodiak 
and around the state against this bill. I sure hope someone is listening.

Governor Murkowski goes on to say “This bill protects Alaska’s interest. If our 
groundfish fisheries in state waters are going to be developed to maximize the state's 
interest and the interests of the fisheries’ participants, passage of SB 113 is necessary.”

Well I just illustrated above that this bill will not protect, but will marginalize our level of 
participation in the fishery, not to mention the fact that we would be willing to give our 
history up rather than go down this road.

I believe the state has proven itself well the ability to protect the states fisheries and there 
are plenty of tools in place to protect Alaska’s interest and that of coastal fishermen from 
the impact of the federal program. I will not attempt to go into these due go to time 
constraint and the obvious myriad of complexities, all of which I believe can be solved 
without SB 113 and its dedicated access privilege program.

We cannot discount the face of the water front now, in 2005. We have a diversified small 
boat fleet that has come to depend on this groundfish resource, most of whom arc Kodiak 
fishing families. Will we be thrown a crumb?

If the only ones in the industry who support this bill have something to gain and the bulk 
of the fleet, even those with something to gain, along with businesses and active 
concerned citizens, unite together against it, shouldn’t that tell us all something? It’s time 
to take a look at who this will benefit before anyone gets the keys to the car.

Thank-you
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My name is Donna Jones and I speak simply as a concerned citizen. My greatest concern 
is for that of our Community-its future constituents that being our children and their 
children’s, children. I am against Senate Bill 113 for many reasons.

I do not support any Bill or Resolution that allows the Board of Fish the ability to 
take coutrol over our State Legislatures decisions in regards to the allocation of 
fishing rights within State Waters. It is unconstitutional for any Board to have 
jurisdiction to bypass our legislative process in regards ko any issue regarding our basic 
rights, in this case orn rights over our State waters and the equal access that we are 
guaranteed according to our State constitution. To try and allocate our State water 
fisheries is ultimately stealing the food right out of the mouth of our children, we would 
be pilphering their future to satisfy a very select group. This is a very good example of 
why we need the legislative process as a protection for our State, our Community and its 
resident’s best interest

I do not agree or support the concept of creating a Dedicated Access Privilege. This 
particular subject of allocating our State Waters is being fueled out of ti'e concern for the 
issues at the Federal level in regards to the Parallel Fishery. The concern is for the boats 
that fished in both the federal and state waters during the Federal fishery. It seems quite 
clear that although some of the fish were caught within state waters, it was a federal 
fishery-with federally allocated quota. These vessels should be given the full allocations 
through the federal program Al which point the state could decide whether they will 
continue to open the state waters or whether to have those boats fish the full allocation in 
federal waters. This specific issue should not encourage our State to feel pressured into 
an allocation system that is not supported by the public ar ' is against the State’s best 
interest

One of my greatest concerns in this Senate Bill 113 is that it advocates the 
privatization of our public resources. These state fishing rights should be left open to 
be fished by all residents. I believe that the pressure incurred due to Federal Gulf 
Rationalization has forced our State to feel that they must follow or they will be at a loss. 
We must slow down this process long enough to inform the public, analyze and consider 
the many concerns that we all have.

If the Board of Fish feel they need to create a program to better suit the fishermen within 
the State-they should go directly to the fishermen, work with them and the Community to 
build a plan that would be suitable. At that point die Board of F;sh could take this plan to 
our legislatures for support and approval. Under no circumstances should we bypass 
on legislative process.
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Gulf of Alaska groundfish1 commercial harvest in state waters 
( s ta te  m a n a g e d and p a ra lle l fis h e ry )

1998-2002

All groundfish

3% 3%

□  Hook &Line 

■  Jig

□  Pot

□  Trawl

Pac if ic  c o d O th e r  g r o u n d f i s h  (p r imar i ly po l lock)

'Halibut are not considered groundfish.

Prepared by the Alaska Department of Fish and Game from data compiled by North Pacific Fishery Management Council staff
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Central Gulf of Alaska groundfish commercial harvest in state waters
(s ta te  m a n a g e d and p a ra lle l fis h e ry )

1998-2002

All groundfish

6%

□  Hook SLine 

■  Jig

□  Pot

□  T rawl

Pac i f i c  c o d O th e r  g r o u n d f i s h  (pr imar i ly pol lock)

'Halibut are not considered groundfish.

Prepared by the Alaska Department of Fish and Game from data compiled by North Pacific Fishery Management Council staff



Western Gulf of Alaska groundfish1 commercial harvest in state wafers
(s ta te  m a n a g e d  and p a ra lle l f is h e ry )

1998-2002

All groundfish

0.1%

3%

□  Hook &Line 

■  Jig

□  Pot

□  Trawl

Pac i f i c  c o d O t h e r  g r o u n d f i s h  (pr imar i ly pol lock)

7%

'Halibut are not considered groundfish.

Prepared by the Alaska Department of Fish and Game from data compiled by North Pacific Fishery Managr-ient Council staff



Commercial harvest of Gulf of Alaska groundfish in state water and parallel fisheries
1998-2002 commercial retained pounds

l i t ]  I
Central Gulf • Pacific cod Tob

HSL J ig Po l Traw l Centra l Gu
>l Western G u lf • Pacific cod Total 
II H 4L Jig Pol Trawl W este rn Gull

1998 1998
State water 0 2.355.04B 10.975.35« 0 13,330.404 Stale water 3 C 8.904.859 0 8.904.859

Paralk>li 4,060.815 68.371 5.856,629 1.064,368 11.049.984 Parallel! 30.58 C 4.200.40(3 3.866.279 8.097.268
Total 199b| 4.060,61B 2.423 417 16.831,987 1.064.368 24.380.38iB Total 1998 30.58i 440.329 13.106,265 3.866,273 1 7 442.456

J199■ ■ 1999
Slate water 2,404.027 14.916.056 0 17,320.083 State water 794.973 11.422.51 12.217.485

Paraile I 4.681,78 48.58.3 9,708.784 1.272.955 15.712.101 Parallel! 18.166 3 3 495.30! 5.308.28! 8.821.762
Total 1991f  4,681.78 2.452.61( 24.624.840 1.272.953 33.032,19 Total 1999 18,166 794.97 14,917,821 5,308.28! 21.039 247

200!> 2000
State walerj 2.757,821 8.578.352 11,335.97: State wateri C 784.4% 14 17 ;n 15.101.923

ParaileII 4.361.814 80.691 5.535.243 247.781 10.225.52f Parallel' 87.434 11.1*9* 5.732 '85| 6.745.03: 12,556,051
Tolal 200C 4,381.814 2.838,32C 14.113.60< 247,76! 21.561.502 Total 2000 ' 87.434 795.91 20.041' 596 6,745.03: 27.657.974

2001 2001;
State wate rl C 1 408.576 6.515,804 7.924,38C State water1 0 3.066.27E 10.733,476 C 13.799.755

Paraile 2.571,557 22.416 3,233,69: 224.361 6.052.029 Parallel i 46.81C u ' -3 9: 3.305.292 2.367.40C 6.060,402
Total 20C1 2.571,557 1.430.992 9.749.495 224 381 13.976,409 Total 2001 46,818 3,407.171 14.038.788 2.367.400 19.800.157

2002 2002
State water 0 .536.75’ 11 150,006 0 12.688,756 State water; 0 2,181.813 11.744,439 0 13.926.252

Paraile 1,879.687 8,047I 2.818,047 293.152 4.996,933 Parallel^ 2,232 397.490 6.108,558 762.657 7,270.937
Total 2002 1.879,687 1 542.798 li3.968.052 293,152 17,683 689 Total 2002 2.232 2.579.303 17.852.997 762.657 21.197.189

Total Pacific cod 98-02 17.555.456 10688,137 79.287.978 3.102.608, 110.634.179 Total Paofic coo 98-02 165.234 8.017.687 75.964.446 19.049.656 107,197,023-
Gear % o f to ta l ha rve s t 16% 10% 72% 3% 100%Gea r % o f to ta l ha rves t 0.2% 7% 75% 18% 100%

1 ---------------- — i^— -i
Average 98-02 3.511.091 2.137,627 15.857.596 620.522 22.126.836 Average 98-02 33.047 1.603 537 15.992.889 3.809.931 21 439 405

I
C en tra l G u lf T raw l - O th e r spe c ie s *

H&L Jifl Pot Trawl
W es te rn G u lf T raw

H&L Jig
- O the r npec ie s *

Po’ Trawl

1998 1998
State water • - 0 State water . . 0

Parallel . 71,231,271 Parallel . 38 425.063
Total 1998 - - 71.231.271 Total 1998 . . 38.425.063

|1999 1999
State water - 0 State water . 0

Para'ir - 40,755.672 Parallel . 27.986.561
Total 19991 - - 40,755,672 Total 1999 - 27.986.561

2000 2000
State water - 0 State wateri . . 0

Parallel - - 4.522.680 Parallel . 37.655.008
Tolal 2000 - - 4.522.680 Total 2000 - . 37,655.008

2001J 2001
State water - 0 State water ( - 0

Parallel - 18.555.911 Parallel! - - 49.915.319
Total 2001' - - 18.555.911 Total 200 V - . 49.915.319

2002 2002
State water - • 0 State water! - . 0

Parallel - - 31.573,748 Parallel - - 18.905.416
Total 2002 j - 31.573.748 Total 2002 - . 18.905.416

Total otner species 98-02 
Average 98-02

------- j---------r --------- __________
I I 33.327.856 -Werage 98-02 | 34.577.473

Total Pcod « Other species 17,555.456 10,688.137) 79.287.978! 189.741.890 277.273.461 Tolai Pcod ♦ Other species 165.234! 5.017.687! 79.964,446 191,937.023 280.084.390
r

Average 98-02 Pcod ♦ 1 4verage 98-02 Pcod ♦ f-
otner species 3.511.091 2,137.627 15.857.596 33.948.378 55,454.692 other species 33,047 .603.537 15.992.889 38,387.405 56.016.878
Gear % o f to ta l ha rve s t 6% 4% 29% 61% 100% C ea r % o f to ta l ha rve s t 0.1% 3% 29% 69% 100%

c - Confidential
• All other groundfish pnmary species except Pacific cod Walleye pollock constitutes approx 99% ol other species harvested 
Prepared by Alaska Dept of Fish Game from data compiled by North Pacific Fishery Management Council staff



Alaska State Legislature -  Juneau, Ak
Senate Resource Committee
10:00 Hearing, Saturday, April 2J, 2005

R e :  S e n a t e  Bill I I 3 A -  A n  I m p r o p e r  A c t  N e e d i n g  W i t h d r a w a l
T i t l e :  “ A n  a c t  r e l a t i n g  to  e n t r >  i n t o  a n d  m a n a g e m e n t  o f  G u l f  o f  A l a s k a  g r o u n d f i s h

f i s h e r i e s ”

[•'or t h e  r e c o r d  
P U B L I C  C O M M E N T  O F :

SHAWN C. DOCHTERMANN 
y()7.4Sh.8777 

drdrmann(« hotmail.com 
PO Box 3S86 

Kodiak, Ak 99615
JigPermit# M26B2II62W

F/V ISANOTSKI ADFG# 61661

INTRODUCTION:

Mr.Chairman.

I’m Shawn Dochtermann from Kodiak Island, representing my jig permit holder 
rights. I have fished statewide lor 2S years anil hold halibut IFOs. a Bristol Bay Drill 
permit, and fish crab in the Bering Sea. Tin also on the board ol directors al the Alaska 
Jig Association.

Please read im attached Summary Anahsis ol SBI l3A's H a w s  in the 3 page handout 
before you.

As presented, this bill represents (I ) a disenfranchisement ol fish harvester rights. (2) 
negatively impacts jobs and the communities economic well-being, and (3) avoids 
accountability and transparency.

I'd like to challenge you to answer, (a) Wln^dus Ben S t e v e n s '  sponsored bill once again 
being I si tracked? Any such policv should originate at the Kodiak Fisheries Advisory 
Board, not from unknown authorship, (b) Who wrote this bill and what is their agenda?
(c) Where are the guarantees ol Total Allowable Catch (TAC) apportionments and w ill 
they even occur for the jig fleet? (d) Why does it appear w e are being opted-out and 
could receive nothing? The jig Heel never asked to be opted-out ol this bill. Ben Stevens 
and his backers have not yet w ritten the jig fisherman into economic demise. The rest of 
you have the power to stop this bill here and now!



First, this dedicated access privilege (DAP) program would impinge 011 my rights to 
equal access and clearly allows for special privileges to be issued in contravention of the 
first sentence of article VIII section 15 of the Alaska Slate Constitution. Second, 
allocating apportionments to associations, co-ops. and/or processing groups is in direct 
violation of the Limited Entry Act amendment of 1972. rights to fish can only be issued 
to an individual to prosecute a fishery. I he reversal of the ( hignik Co-op should remind 
us all of the care required 111 formulating such powers.

Public hearings will have no meaning if the Alaska Hoard ol Fisheries(BOF) and the 
Commercial Fisheries Entry Commission (CFEC) have no mandates or guidelines. 
Without full disclosure ol the plan for DAP this hill should not be passed into law. 
Likewise, most of the groundfish stakeholders group appointed by the NPFMC does not 
constitute a legitimate cross-section representative of the harvesting sectors interests. A 
new stakeholders group must be appointed through .1 democratic process, including full 
representation from the harvester sectors and small businessman who’s livelihoods 
depend upon us.

The Magnuson-Stevens and Sustainable Fisheries Acts prohibit policies whose primary 
purpose is economic reapportiomnent. The concern over a Race lo fish is a facade about 
safely, used lor political lc» erage to shift rights to processors. Vet. processors have 
already stated that we’ll have 2 weeks to catch and deliver the Bering Sea king crab 
quota, regardless of weather and potential loss of life at sea. This contravenes the stated 
goal of achieving safety.

I believ e the Senator Ben Stevens does NOT represent fixed-gear harvesters’ best 
interests.

The handout includes a 3 year summary ol his form AL-OI17 financial disclosures. It 
shows over I million dollars received, mostly from those who do not represent harvester, 
community, and stale interests. Did he also receive undisclosed payments from the 
United Fisherman of Alaska (UFA), or Southeast Seiners Association (SF.AS). or other 
groups?

In conclusion, this bill is an improper act needing immediate withdraw! under your

Included in the packet (I) Article from Cascadia l imes .(2) Fishermans' News April 
2005 pgs. 8-9 by Victor Smith "Ocean Reform and Stevens’ Ocean’s Eleven” ,(3) 
pg. I by M. Baurmen "Chignik Co-op gets shut down" . Ludger Dochtermann 
testimony on SB 113



I t  Is w e ll k n o w n  th a t th e  s ta te  w a n ts to  ra tio n a liz e  th e  s ta te  w a te r 
fis h e r ie s b e fo re  th e  feds fin is h  th e ir ow n ra tio n a liz a t io n  o f th e  G j l f  o f A laska 
(G O A ). T h e  p a ra lle l fish sh o u ld be a llo c a te d fro m  th e  fe d e ra l w a te r so w e  d o n 't 
h a v e to  s p e n d a bunch o f m on e y to  c re a te  a n ew  p ro g ram  to  ra tio n a liz a t io n  th e  
s ta te  w a te r fis h e r ie s . I f  d e d ica te d access p r iv ile g e s w e re  in tro d u c e d  a m a jo r 
p o r t io n  o f th e  s ta te  w a te r q u o ta  w o u ld  be p laced in to  th e  h a n d s o f p o ss ib ly 100 
p e o p le . T h is  so u n d s lik e th e  lo b b y ism  fo r th e  tra w l f le e t Is s tro n g  and 
c o n v in c in g . T h e  tra w l f le e t w ill re ce iv e th e  m a jo r i ty  o f th e  fe d e ra l a llo ca tio n s o f 
g ro u n d f is h . M y q u e s tio n is w h e n is e n o u g h  enou g h ? O n ly w h e n  th e  tra w l fle e t 
o w n e rs  h a v e th e ir a rm s a ro u n d b o th  th e  fe d e ra l a n d s ta te  w a te r a llo c a tio n s w ill 
th e y  be h a p p y . T h is is p u re g re e d a n d d o e s n 't ta k e  In th e co n c e rn s o f th e  re s t 
o f th e  A sh in g f le e t In th e  GOA.

In  re g a rd s to  th e  issues o f d iscu ss io n o f th e  s ta te w a te r g ro u n d f is h  
ra t io n a liz a t io n . A t th e p re s e n t tim e th e re  Is n o t a race to  f is h  in th e  p o t and j ig  
f is h e r ie s . T h o s e  th a t p a r t ic ip a te  in th e s e c om p e t it iv e  fis h e r ie s e x c c i t e  th em  in a 
sa fe a n d re a s o n a b le  m an n e r. W e c a n 't p ro se cu te th e s e  fis h e r ie s in ro u g h 
w e a th e r as it is n o t sa fe o r p ro d u c t iv e . I p e rs o n a lly w a tc h e d th e  tra w l fle e t leave 
th e  n ig h t a f te r th e  las t h e a r in g w as in it ia te d . T h e  tra w l fle e t w a s le a v in g in to 25 
f t . seas . T h e y 're  th e one s w ith  th e  ra ce to  fis h . H e re Is th e  n um b e r o f vesse ls 
th a t w e re  e n g a g e d  in th e  g ro u n d f is h  fis h e r ie s w ith in  In th e  p a s t 8 yea rs . The p o t 
a n d j ig  f le e t h a ve 53 and 106 h a rve s te rs in th e  K od ia k area a t th e  p re s e n t 
t im e . T h e  a ll- t im e  h igh n um b e r o f re g is te re d vesse ls w a s 81 (1 9 9 9 ) and 
1 4 6 (2 0 0 0 ) re sp e c tiv e ly . T h e tra w l fle e ts  in K od ia k an d AK P en in su la have sh ru n k 
fro m  85 ve s se l In 1998 to  th e  p re s e n t 43 in 2005 . A c tu a lly th e re  has been a 
d e c re a se In e f fo r t . I f  th e re  is a decease in e f fo r t w h y w o u ld  th e re  be a need to  
ra t io n a liz e  f is h e r ie s  th a t a re lim it in g  th em se lv e s e co n om ic a lly .

M a x im iz a tio n  o f th e  e co n om ic va lu e s o f fis h  o n ly a p p lie s to  th e  tra w l c a u g h t 
fis h . T h e  q u a li ty  o f p o t a n d j ig  c a u g h t fis h  is a t it 's  all t im e h ig h . T h e  tra w l 
c a u g h t fis h a re o f lesse r q u a lity  and va lu e , so w h y  sn o u ld th e y  e ven fish in th e 
s ta te  w a te rs . In  th e  p a s t 2 m o n th s bu ye rs from  Ic e la n d  and N o rw a y have v is ite d 
K o d ia k to  in v e s t ig a te  th e  po ss ib il ity o f p u rc h a s in g cod . Bo th p a rt ie s s ta te d th a t 
th e  f is h  a re  w o r th  $1 .0 0 pe r pound a t th e  dock , fo r th e  p o t a n d  Jig c a u g h t fish .
. f e p r ic e  a t d o c k a t p re s e n t is $ .3 1 - .3 4  p e r lb. T h e y a re n 't e v e n in te re s te d  in th e  
tra w l c a u g h t fis h  because o f th e  q u a lity  issue . T h e  Issue o f va lu e  added 
p ro d u c ts  ha s no back in g . T h e su r lm l, fls h s tic k s , a n d fil le ts  p ro d u c e d a re th e  
v a lu e s a d d e d p ro d u c ts a lre a d y in th e  m a rk e t p la ce . T h e p o t a n d Jig fis h e ry  have 
a lm o s t no b y c a tc h , and w h a t is b ro u g h t a b o a rd Is re tu rn e d  a liv e . T h e  tra w l 
f is h e ry  ha '- a h is to ry  o f e n o rm o u s am o u n ts o f b y ca tc h . I h a v e  tra w le d  and 
p e rs o n a lly  w itn e s s e d  th e  w a s te  and d um p in g  o f d e a d b y ca tc h .

S e n a te  R e s o u rc e s  C o m m it te e , le g is la to rs , a n a  c it iz e n s  o f th e  S ta te  o f A la s k a ,



T h e re  w ill be g re a t e c o n om ic d is tre s s to  a ll th e  co a s ta l c om m u n it ie s I f d e d ica te d 
access p r iv ile g e s a re en d o rs e d . A t th e  p re s e n t t im e  m o s t o f th e  c om m u n it ie s  a re 
ju s t g e t t in g  bacL on th e ir fe e t a f te r th e  ra t io n a liz a t io n  o f h a lib u t a n d b la c k cod o f 
1995 . A n y t im e  you ta k e  a p u b lic re so u rc e a n d m a k e it a p r iv a te  In d u s try  m an y 
jo b s  a re lo s t a n d th e  tr ic k le  d ow n e f fe c t is s u b s ta n t ia l.

L im ite d  e n t r y  has w o rk e d  fo r all th e  fis h e r ie s th a t i t has been a t ta c h e d  to  in th e  
p a s t. W h y c a n 't th e  c r ite r ia  fo r lim ite d  e n t r y  be ch a n g e d , so It Is p ro a c tiv e  to  an 
o v e rc a p ita liz a t io n  o f a fis h e ry ? T h e g lo b a l m a rk e t p la ce fo r  c o n s is te n t s u p p ly and 
q u a lity  in th e  m a rk e tp la c e  a lre a d y e x is t a n d a re  a t th e  th e ir m a x im um  e ff ic ie n c y 
In g ro u n d f is h  in GOA. L im ite d e n try  w ith  th e  to o ls  a lre a d y in th e  A la s ka Boa rd o f 
F ish 's ' p o c k e t a re a ll th a t a re nece ssa ry to  ke e p th e s e  fis h e r ie s in che ck .

H o w  w ill th is  d e d ic a te d access p r iv ile g e b e n e f it th e  re so u rce ? A ls o th e  use rs and 
c om m u n it ie s  d e p e n d e n t on th e s e re so u rce s?

I f  y o u  ta k e  a fis h  a llo c a tio n and yo u g iv e  5 p e o p le  ap ie ce ra th e r th a n  2 0 :th e n  
yo u a re m a k in g it e c o n om ic a lly m o re d if f ic u l t fo r th e  o th e r 15 p lu s th e  bus inesses 
th a t a re s u p p o r te d  b y th em . T h is le g is la t io n g iv e s th e  BOF th e  p o w e r to  a llo ca te 
th e  re s o u rc e an d h u r t th e  e co n om ie s o f th e  c om m u n it ie s . Yes, w e  d o need to  be 
co n c e rn e d w ith  b io lo g ica l a n d re so u rc e s o f th e s e  fis h e r ie s . T h e n e x t co n ce rn 
s h o u ld  be th e  peop le th a t a re  en g a u e d a n d a f fe c te d  by th e  fis h e r ie s , su ch as 
fis h e rm a n , p ro ce sso rs , s u p p o r t b u s in e sse s , a n d a ll o th e rs  in th e  co a s ta l 
c om m u n it ie s . I t 's  m y b e lie f th a t th e  p e o p le  a re  th e  s ta te a n d th e ir con ce rn s 
c om e f ir s t b e fo re  s ta te  g o v e rnm e n t. R em em b e r th a t th e  g o v e rn m e n t is th e re  to  
p ro te c t a n d se rve . I fe e l th a t in th is  case th e y  a re  h a lt in g  o u r a b ilit ie s as 
f is h e rm a n  to  en g a g e In h a rv e s tin g  a p u b lic  re s o u rc e . T h e s ta te  w o u ld  be ta k in g 
o w n e rs h ip  o f a pub lic re so u rce s and it m a k in g  It a p r iv a te  in d u s try  w ith in  a s ta te  
g o v e rn m e n t . D o e sn 't th a t so u n d w ro n g  to  y o u ? I t  s u re doe s to  m e !

T h e  b e s t w a y to  f ix  th is  p ro b lem  Is to  a d m in is te r lim ite d  e n t r y  to  th e  p o t and jig  
f is h e r ie s a n d p u t th e  tra w le rs  o u ts id e  3 m ile s . L im ite d  e n t r y  w o u ld  be th e 
p re s e n t r ig h t to  p a r t ic ip a te , so a ll th a t p a r t ic ip a n ts  fis h  u n til th e  TAC is 
c a u g h t. T h e re  is a n o th e r Issue th a t n e e d s to  be re so lv e d a n d th a t is th e  
BOF. T h e A laska b o a rd o f fis h  sho u ld be m ad e up o f 13 e le c te d o ff ic ia ls  from  th e 
d em o g ra p h ic s o f th e  s ta te  fis h  and g am e com m e rc ia l and su b s is te n c e areas .



T h is n ew  p ro v is io n sh o u ld be d ra fte d  In to th is  b ill to  p ro te c t a ll fis h e rm a n th a t 
w ill be a ffe c te d  by DAP If th is  b ill is passed in to  law . T h a t w o u ld  m ake i t less 
lik e ly fo r spec ia l in te re s ts  g ro u p s to  be in v o lv e d  in issue s p e r ta in in g  
to  com m e rc ia l f is h e r ie s . I b e lie ve th a t th e  BOF d o e s n 't a lw a y s d o w h a t is in th e  
b e s t in te re s t o f th e  pe o p le o f th is  s ta te . T h e re  Is fa r to o  m u ch c o r ru p t io n  in 
lo b b y ism  and a ll th e  li t t le  g u y s like m e a re  t ire d  o f f ig h t in g  b ig  c o rp o ra t io n s and 
asso c ia tio n s th a t s ta n d to  w in  In th e  p o lit ic a l p ro ce s se s o f th is  s ta te  g o v e rnm e n t 
w ith  re g a rd s to  s ta te  w a te rs  ra tio n a liz a t io n  an d a ll o th e r a spe c ts o f o u r lives .

W ith  th e  g ra v e s t co n ce rn s ,

S haw n C. D o c h te rm a n n  
K od ia k , A laska



LEGISLATIVE FINANCIAL DISCLOSURE STATEMENTS = BEN STEVENS
II i ii il n i i ^ ^ g B f i l ings for STATE SENATE in Alaska, signed bv Ben Stevens

U U k U Q f l l A F i l e r :
TcmpTovers Name:

2002 2003 2004 TOTAL

State of Alaska - Legislature Memuei $ 8,325.36 $ 28.25067 $ 26,827 50 $ 63,403 53

2001 Special Olympics World Winter Games Presidenl & CEO $ 236,225 78 $ 236,22578

Stevens & Associates PresidJit/owner $ 20,000 00 $ 48,000 00 $ 48,000 00 $ 116,000 00

* 264.551.14 * 76.250.67 ? 74.827.50 * 415.629.31

correct for transfers from below Business Name $ (20.000.00) $ (48,000 00) $ (48.000 00) $ (116.000 00)

| Subtotal A (adj.) = $ 244,551.14 $ 28,250.67 $ 26,827.50 $ 299,629.31 |

Sources Over $5,000.00 $ ,

AFDC, LLC - Seafood Broker/Trader $ - $ -

Advance North LLC $ - $ -

BAS Inc (Ben A Stevens) $
s

•

BEN A. STEVENS - F iler: $
Business Name: Stevens & Associates Inc. S -

VECO Corporation Consulting Services $ 52,500 00 $ 47.500 00 $ 100.000 00
VECO Corporation Business Services S 47,500.00 $ 47,500 00
At-Sea Processors Association Consulting Services $ 16,000 00 $ 38,000 00 $ 54,000.00
South West Alaska Municipal Conference Consulting Services $ 12,800 00 $ 12,800 00
North Pacific Crab Association Consulting Services $ 12,000 00 $ 44.000 00 $ 44.000 00 $ 100,000 00
Cook Inlet Regional Corporation (CIRI) Consulting Services $ 72,920 00 $ 72.920.00
Special Olympics Inc Consulting Services $ 42,000 00 $ 15,000 00 $ 57.000 00
NorQuest Seafoods Inc Consulting Services $ 25,002 00 s 25,002 00
Adak Fisheries Development Inc Consulting Services $ 15,000 00 s 15.000 00
Adak Fisheries LLP Business Services $ 80.000 00 s 120 000.00 s 200.000 00
Aleut Enterprises Corporation Member BODirectors $ 87500 $ 1,050 00 $ 1.925 00
Highland Light Fisheries, Inc Business Services $ 4,200 00 $ 25.200 00 s 29 400 00
Glacier Fish Company Business Services s 4.200 00 s 21,000 00 s 25,200 00
Semco Enerav/Enstar Natural Gas Co Director/Citz Advisorv Bd ? 5.000 00 $ 5,000 00
I Subtotal B = $ 249.097.00 ? 238.950.00 ? 257.700.00 $ 745,747.00 I
I TOTALS - ANNUAL & GRAND (3-vr) $ 493.648.14 $ 267,200.67 $ 284.527 50 1  1045.376 3?’

Real Property Interests

6654 Lakeway Drive. Anchorage, AK 99502 
6218 12th R' -wj North; Arlington, VA 22215 
4901 Sportsman Drive, Anchorage, AK 99502 
10433 N Crystal Shores Rd Willow AK 
10455 N Crystal Shores Road,'Villow AK

Owner = rental 
Owner =■ rental 
Owner = residence 
Owner = Rental Cabin 
Owner = Rental Cabin
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led St evens' son. Ben. worked in the fishing industry lo r 15 years, working his way up from dock hand to 
captain o f a crab boat. In 1994. Ben started his own lobbying firm  in Washington. D.C’ ., and began working for 
several fisheries-related companies among other clients. In ''002. Ben was appointed to the Alaska State 
Senate and is now the Senate's majority leader. Over the years, the fishing industry and Ben-and-Ted have 
worked their connections to their own great rcw; i J:

Adak Seafood Interests
fed sponsored legislation that granted the A leu t Corporation ownership o f all pollock caught in the Aleutian 
chain, worth at least $10 m illion annually. Ben is on the board o f directors o f the Aleut Enterprise Corp.. a 
subsidiary o f the Aleut Corporation whose sole function is to develop the Aleutian pollock fishery. The 
corporation plans to build a processing plant at a former Navy base at Adak. located 400 miles west o f Dutch 
Harbor. Two companies involved in the Adak fish project are Adak Seafoods and Adak Fisheries, which 
combined paid Ben $120,000 between 2000 and 2002 as a consultant.

At Sea Processors In 1998, Ted sponsored legislation allocating 40 percent o f the Bering Sea pollock catch to 
the 19-members o f the Seattle-based At-Sea Processors Association. In 2001. Ted sponsored legislation 
making that allocation permanent, l or 2001 and 2002. the At-Sea Processors paid Ben $54,000 in consulting 
Ices.

C rab Boat Owners In 2000. Ted included funding fo r the buyout o f unprofitable crab boats after Ben was 
hired as a consultant by the Bering Sea Crab Reduction Fund, a trade association for crab harvesters. The 
crabbers paid Ben $42,500 for his work.

Pollock Industry In 2000, l ed chose Southwest Alaska Munic ipa l Conference (SAMC ) to distribute $30 
m illion federal disaster re lie f money fo llow ing what he considered a "poor" fish ing season. Most o f the funds 
went to fishing companies, while the P rih ilo f Aleuts, who live in the center o f Bering Sea fisheries, got 
nothing. SAMC paid Men S I2.800 for consulting work in 2000. During this so-called "disaster.”  a near record 
1.31 m illion tons o f pollock were caught

Seafood M a rke te rs In 2003. le d  earmarked $10 m illio n to market Alaska seafood. His b ill also required the 
m ilitary to purchase only domestic seafood. This benefited consulting clients who paid Ben $549,976 from 
2000 through 2002. Ben is a board member o f the Alaska Seafood Marketing Institute

Trident Seafoods
In 2003. Ted attached a rider to a spending b ill to benefit crab processors by creating quotas fo r how much o f 
the harvest they were entitled to process. I he North Pacific Crab Association, a processor trade group that 
supported the rider, paid Ben $56,000 fo r helping out. T he rider gave about 24 seafood processors exclusive 
lights to purchase 90 percent o f the snow and king crab harvest in the Bering Sea. Trident Seafoods, a 
lobbying client o f Trevor McCabe —  a former member o f Stevens' s ta ff—  w as awarded the largest share o f 
the catch by the North Pacific Fishery Managment Council. One o f the counc il's 11 members is David 
Benson, a Trident employee in Seattle. A Native A leu t company ised in the P rib ilo f Islands, which leases a 
major processing plant to I rident on St. Paul Island, received none o f the processing shares. Brad Gilman, a 
friend o f Ben's since fifth grade, also lobbies fo r Trident Seafood.

Ben and Ted's Ethically Challenged Adventures

Sources: Alaska Public Offices Commission. Anchorage Daily News. I.os Angeles Times
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T h e r e  w i l l  b e  N o  O c e a n  R e f o r m  w i t h o u t  R e f o r m  

S c h o o l  f o r  S e n a t o r  S t e v e n s ’ Ocean ’s  Eleven
l’ii Whir

I nmi IIIe I Icct' Is intemteil to allow inihviitunts ami unionizations the opportunity 
to rxfirrs» their a/unions on cnininrrrial fisliin/i-n-laleit issues ami concerns. the  views 
expn-ssnl hen-iii an- the opinions o f the author, ami ilo not reflect nor nr/m-sent those o f  
Fishermen's News stuff aml/or ami trialed constituents.

Coming soon to a fishery 
near you

■mu .iliiUll 21*)] il's Im-ch Or.11 lit,M 
Alaskan MMtthul priM-vsor* with nun 
pin it Kic king tnun specific li'hrrinrn s 
uxMinnllun Ir.n lris - in tended  In use 
tlrrl rrdnilum  pi.ms (likr the renuil 
Iv approved 1T.1l’ lunKuk priigraml as 
the 1 .unit 111 1 1.111 .iiivl su iii h scheme 
In , i i i |u n r  Processor Q uota shart-s 
lltJS) Am one who’s tnllnwi'il this w ill 
reinnnU r th.it it was In Is* only Inr i rah 
anil mill ini • iirh tnd anyone who's 
I.'linnril tin spread m IUN mil reali/e 
nun (I1.1t m is ImIuih'v; PQN .lie about 
tlir muileV and they are Inr every h-lv 
el'S iheir pioponcnts i.m apply them to 
I nr cr.lhlvrs the stn k nas Inn me. I In n r 
remaining in imn '1 imperatives' selling 
‘H*' • nl their catch In a lew IV 1 hnlders 

< rah rights "rcsli-tii'turing'' and (lie 
llei'l huvh.K k plan weir ion ml al Ihr Inp 
hv a sh.urd d rp rnd riu r on I S Senator 
l ’il Stevens punei In lorgc Appiopn- 
aliun rulers (hat legislated and Iniuieil 
tlir msi’paiahlr stluunrs. Kill Stevens 
doesn't ileserve all the credit Both 
ul those deals n ew  luokered through 
the Naliunal Marine I ishenes Service 
(NMI si and Ihr \n r lh  I'acitic I ishenrs 
Management knnncil (NI’IMC ). who 
hnlh answer In NOAA S> tlir policv is

also \ l  >AA's
"ll was prettv obvious from the wav 

the pmmisrd crab buyback money kept 
disappearing that il wouldn't occur until
I U s  wen sccuied Inr processtus/ slid 
Oliver Holm, a Inrinrt I'mted I islirr 
men nl Ala ka II I  A) vice pirsidenl. "At 
one point. the mum v gol shunted aside 
lur use In pay trawlers and processors 
lui siipimsisJ losses Irnm tin sea linn 
1 Insures Kodiak pot cod lis|u rmen sul 
tried the grcatc I losses Irnm thiweiln 
sores in nor region and didn't receive 
a dime t >1 course the pnl cud lisher 
men weren I colluding with the proces­
sors like (lie Have Iris w eir In Ini k. up ihr 
resnurie rights

When I advanced a resolution, 
lour tears ago. against pnn i’ssor quotas 
in llte Bering Sea 1 1.1b tishery at the I I A 
IsMrd |l IA president bob I hnrstensoii, 
|r | 1 ante unglued So did fill A exeitl 
live director| loin (.runnel he s.u.l ll 
would nun evert thing 1 iter that same 
year. I IA approved salmon n-slnu lur 
mg I was I I A vice president and had 
not hern ini hided in any nl tin- disi us 
sinus I he whole thing was nlnintlslv 
worked nut hv someone els<‘'

Kandy Babich, .1 wicleK respect- 
eil seiner, (old me that he had watched
Ihutslensun lishmg hill chums m low­
er Iloiul Canal, well Ih’Iow quality cut 
nil lines lur other boats lishmg Inr Nor-

Quest, the company Ihorslenson was 
selling I i When lie uiiiuinst willi .moth 
er lisherir.an as in why then’ were no 
other NorOursl boats he said lliev were 
not allowed In gu  below a C anal line. 
12 to 15 miles further oul due to qual- 
iiv concerns Ihorslenson was gelling 
this apparent special tn-almenl in Alas­
ka. loo. al a time when other fishermen 
w ere on strut limits

Knowing this. I was in n ie r in d  
in learn rii.it Ihorslenson w as al Nor 
Quest's oil ices m Seattle in March ol 
2U02 ' l ie  was gist coordinating our 
positions (or the t ioveriuir s Salmon 
Sumtiul quipped |ohn Simd Whose 
positions’ It was NorQuest brass w ho 
had also gist written several mdnslrv 
w hite papers seemmglv uuended lo 
ciKirdmale saln.on pron*>»i>tS m in ’d 
ible market and pricing consolidation 
that pul si 1 inunv lishcnncn mil ol bust 
ness that w inter And nl vnuise, Nor 
Quest was .■ ki-v plavei in Coordinating 
the 1 1.1b plan ll was the Salmon Smmnil 
tlia' lormalh ku keil oil salmon indusirv 
rest mi luring and the Salmon l.wk I one. 
and w here I hmslenson 1 laiincd Ihe pel 
nul ul his iishi iinen ionsiiluenlsdidn't 
give them the oglu lo lish

ll was a setup, said iM n t t .el 
Ihe I I A hoard lo endorse ,ne ulea ol 
restructuring and then the real ontrol
would Iv 111 the processor s hands

I was .11 iirsl surprised at thenppo- 
sihon to m \ priHVssor quota resolulion 
I nun all the si seme gmups. I'eietsburg 
Vessel Owners Association (I’Ve > \ 1. 
I’urse Seme Vessel Owners A- -oci.ilion 
(PSt'C >-\) and South I asl Alaska Seiners

(SI AS)," I lolm continued
Surprised because al th.it time ll 

appeared as it onlt a lew fishermen's 
asscHiahihiexecutives were m on a illrlv 
little secret that the eleven member 
NPFMC Senator Steven's ow n (Ve.nis 
Lleven had been seemmglv rigged lor 
a unanimous vole of approv al for Ihe 
Its,tl plan that transferred rights loctab 
ln>m lishennen to pn« evsors.

Cnntlicts ol inleresl 1,111 so deep 
and unchecked 011 the t oum il tii.tt the 
c ottomu gospel endorsing PQS as the 
pnvrn*d opium lor the ItsAI plan was 
writs ll'V inccunoniisl wholelernul In 
lisherrneil simplv as parasites, or in Ins 
et.lv I words Those most egri glous reill
NlfKl'Is

Ih e  C ouncil's unan im ous von 
wouldn't have been eve" platisil.lv 
1 n ilible i| lishermen WT'!vop|>ospd to it 
.. w on tin 11 unplii 11 aid ol lishennen » 

association leaders lliev apix irvd lo be 
ollildllig wilh pim essois m.ide -lire 

lishermeniluln 1 wreck everything bv 
Weigh, 'g 111

It !.i:er hi’i.'ll il-1 11 -.11 lb.ll |Sotilheas| 
seuiers| wi reetpecling In gel Ivught oil 
hv ri l eiv-ii - .1 big buvl'ilik pavmetil 
I iv nil Senate r Sliwens lliev wen 1 vi 
ilenllv |h rle tlv willing lo si>ll out olh 
er Alaska lisln rmi"' 1. . men pavoll.
I lolm saul

Payoff and the rest of the story 
on the seine buyback

IVLiiK.it tlu*M*iiH*mivknIk Imv.hv • 
public km iwk'Jpo mi \t*\»*mlu*r 1 V
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From the Fleet Jn%
2004. in Lynnwood, Washington, as 
nearly 80 members of ih" PSVOA atten­
tively listened to executive ditector Rob 
Z u.tn irh’s d iscussion of Ihe annual 
meeting's main agenda item: the South­
east seine buyhack. Although the seine 
buyback originated with SEAS when its 
board made fleet reduction a priority 
in 2001, SEAS membership has sagged 
under the heavy-handed leadership 
of Thorstenson necessitating PSVOA's 
assistance.

In his short presentation, Zuanich 
expressed cautious optimism that sein­
ers might get a fleet reduction plan 
before the start of the 2005 salmon sea­
son. He also expressed confidence that 
buyback could be kept under control, in 
U.S Senator Ted Stevens' hands, despite 
)unsdictional protests from NMFS over 
its adm inistration . Then it became 
known that Ted's son, Alaska slate sen­
ator Ben Stevens, was in the middle of 
the deal; a deal that has begun to look 
less like a payoff to seiners than a scam 
to funnel money into Ben's future Sen­
ate campaign war chest, and to support 
his continued efforts to transfer Alaskan 
state fisheries resources to processors.

Convoluted defined
"How are we go ing  to pay the 

$500,000 administration fee to Ben Ste­
vens?" Randy Babich asked Zuanich. 
Zuanich replied it w ould "take some 
convoluted accounting" but he was 
"confident the payments could be kept 
off the books." He then approached 
Babich and suggested that a public 
meeting might not be the place for mi re 
such questions. It was soon discovered 
in the federal Congressional Record that 
exactly $500,000 was set aside for the 
Pacific Salmon Treaty by language that 
Ted Stevens wrote in the Omnibus rid­
er that funded the $50 million ' yback 
program  and o ther pork . Knowing 
ahead of time about the fees arrange­

ment, it is only fair to ask, "Could this 
be a coincidence?" Or, is it the 'convo­
luted accounting' design creating those 
administrative fees?

Part of the reason SEAS hired Ben 
was said to have been because of his 
success in getting the crab plan funded 
and his obvious access to his father and 
the Congress. But when knowledge of 
Stevens' porrine riders were first made 
public, the senior Senator claimed he 
didn't know his son was involved in lob­
bying for the seine appropriaiioa so il 
part of Ben's sales pitch was that he had 
access it was either bravado, or some­
one wasn't telling the truth.

But in spile of Ben Stevens only get­
ting seiners an ineffectual 130-word bill 
seemingly designed to fail, SEAS had 
another vote in December to continue 
the deal with Ben to get a grant in tiie 
next Congress

If Oliver Holm was right that the 
crab buyout was held up until the Ste­
vens's could secure PQS in crab for the 
processors, perhaps salmon seiners like 
cooperative leaders at UFA are about to 
get their wish. On February 25th, with 
Thorstensc s and UFA’s approval, Ben 
Stevens fileu SB113A, "an Act relating to 
entry into and management of Gulf of 
Alaska groundfish fisheries."

According to Holm, "If this bill is 
passed, it could grant broad powers 
to the Board of Fisheries to make quo­
ta allocations in State managed fisheries 
directly to processor controlled 'associ­
ations' verv similar to 'pollock coops' 
or federal 'groundfish coops' proposed 
for federal Gulf of Alaska groundfish." 
Certainly if you imagined PQS were 
going to be allocated ti Alaskan salm­
on proo- sors you might expect the pro­
o f s  io Ue kicked off with a similar move. 
Could SB113 apply to other fisheries? 
What about halibut?

"Last fall, trawlers in the Kodiak 
region had an outrageous bycatch of hal­
ibut while targeting pacific cod," Holm

said. "Doug Hoedel’x boat was one of 
the worst offenders. Afterwards, when a 
ruckus was raised locally by halibut fish­
ermen, the response of both Doug and 
lulie Bonney (of the Alaska Groundfish 
Data Bank) was that the trawlers "need­
ed" 8,001) MT of halibut bvcatch instead 
of lire 2,000 MT allowed now, They 
have also been pursuing being allowed 
to retain halibut, al least initially, to give 
to food banks. Doug sits on the North 
Par fic M anagem ent Council, which 
allocates halibut bycatch. You can see 
that 8.000 MT is 17,600,000 lbs. that 
would come out of area 3A and 3B quo­
ta. The trawlers have opted for rational­
ization which includes processor coops 
and they would get a big boost in reve­
nue from sc'lling the halibut and the pro­
cessors would gain a guaranteed cheap 
supply I believe that it would be a big 
enough share of the resource to wreck 
the open competitive halibut market."

C ou ldn 't happen? In a l 's  exact­
ly what Thorsteason was telling salm­
on fishermen several years ago. And 
rest assured every single pound of prod­
uct acquired by Stevens' favored group 
of processors under this scheme works 
against ihe competitive markets of every 
other fishery.

"Thorstenson and the UFA board 
have endorsed Stevens' bill despite there 
being practically no guidelines as to how 
the BOF or the Entry Commission would 
allocate those fishing rignts," said Holm 
‘This whole thing is nuts for fishermen. 
An intelligent board doesn't just endorse 
an unspecified concept for politicians to 
pursue. You work out the specifics of 
what you want first while you still have 
control." Exactly!

The UFA's is an intelligent board 
and that's exactly what Thorstenson has 
done on this and many other Issues— 
worked out the specifics with his Seat­
tle Seven friends who have control and 
apparently it's all legal. Hoed. ,s and the 
trawlers lialibut bycatch is an illuminat­

ing recent example. While it may be j  
matter fur discussion, "There is no vio­
lation to investigate... (and) we do not 
investigate conflict ot interest matters,” 
said erne official within NOAA's Office 
of law  Enforcement. "Conflicts of inter­
est are the responsibility of a 'designated 
official', defined in the Magnusson-Ste- 
vens Act .is a person with expertise in 
Federal conflict-of-interest requirements 
who is designated by the Secretary, in 
consultation with the Council...Ihe MS 
Act addresses conflicts of interest, but 
it does not make’ them a crime....The 
fish allocation process is always sticky 
because typically, someone gains and 
someone looses. Unfortunately, that 
isn't illegal either."

Which leaves one to wonder what Is 
illegal? It'shard to believe no distinction 
is possible between personal conflicts of 
interest and deal making by those with 
conflicts. Before the Magnuson Act was 
hyphenated there was undoubtedly 
no idea conflicts on the Council would 
reach such an apparent level of influ­
ence. Sadly, as we have seen, the only 
control that exists now is that of a com­
plied Government and few big corpora­
tions' intent on reducing fishermen lo 
the status of share-cropping field hands 
It is a one-way street when NMFS plays 
along with processors to link cooper­
ative losses to buyback gains, without 
dem anding processors give up their 
bargaining powers when receiving Title 
XI financing.

"Any input from fishermen to the 
Alaska legislature aga nst the changes 
in fishing rights ownership that SB 113 
would permit would be very helpful," 
Holm concluded.

Victor Smith is a life-long Alaskan fish- 
erma’t, reluctantly retiml in 2003, u>ho tuna 
resides in I'riday Harbor, WA, and has been a 
frequent contributor to industry media since 
2001. He am  be reached at 360-378-8124 or 
email gutdeCAmickisland.com. w*
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To whom it may concern

I am opposed to Senate Bill NO 113 !!!
M y  n a m e  is L u d g cr  D och te rm ann .  I have  lived in K o d ia k  for 32 years. I am  a fixed 

gear f i sh e rm a n  J a m  the  o w n e r  o f  tw o  9 0 ’ vesse ls  tha t ope ra te  in the  G u l f  o f  A laska  and 
B SA I, long  lin ing  fo r  ha l ibu t  and  g roundfish  and po t f ish ing  for  c ra b  a n d  codfish.

S en a te  B ill  113 en co m p asses  all s ta te  w aters  a n d  is inc lusive  o f  the  state w a te r  
fisheries  fo r  cod f ish ,  w hich  is p rosecu ted  by o n ly  two g e a r  types, po t a n d  jig .  D uring  the  
fe d e ra l  G io u n d f ish  F isheries  t raw lin g  a n d  long lin ing  is a l lo w ed  in state waters  T he  
exc lus ive  s ta te  w a te r  fishery  w h ich  c o m m e n c e d  with the  1997 season  w as reques ted  by 
f ish e rm an  f ro m  K o d iak  to  a l low  entry  level par t ic ipa tion  by E N V IR O N M E N T A L L Y  
respons ib le  gear  ty p es  that a re  ta rge t  specif ic  a n d  v irtually  b y  ca tc h  free T h e  purpose  
was to  ta k e  c ra b  p red a to r  c o d  fish ou t  o f  sta te  waters w ithou t  h a rm in g  crab  s tocks and  
th ro u g h  th ese  effo r ts  b ring  ab o u t  a  resu rgence  o f  our c rab  resources. T h e  craflers  o f  th is  
fishery a lso  d e l ib e ra te ly  ex c lu d ed  long  lin ing  for cod  in th e  s ta te  w a te r  fishery  because  o f  
th e  h igh  by-ca tch  o f  halibut. A fte r  initially  receiv ing  a  10 %  a l lo ca t io n  o f  the  cod T A C  
w e  w e re  a b le  to  req u es t  an  increase  to 25  % ,  w h ich  is th e  p resen t  share  A 60-pot l im it 
was in s t i tu ted  for the  sta te  w a te r  fishery  to  preven t la rge  boats  from  taking an unfairly  
large share. T h e  25 %  state w a te r  ca tch  w a s  a lso  d iv ided  fairly b e tw e e n  pot and  j ig  gear 
type fishing.

T h e re  w a s  voc ife rous  o p pos it ion  from  the trawl fleet to  any  s ta te  w a te r  fishery, s ince  
it  took a w a y  a  q u a r te r  o f  the quo ta  o f  w h ich  they w ere  c a tch in g  the  l ions share

Around Kodiak all the bays and other crab sensitive areas are off limits to the trawl 
fleet for hard on bottom trawling.

The positive impact of the state water cod fishery has been that we are 
seeing a resurgence of the tanner crab stocks, which has allowed a small 
fishery to be prosecuted the past 5 years. This has been a needed infusion of  
dollars into the community.

The other positive result is that it provides an entry-level fishery for the 
future fisherman o f  Alaska. These arc local people who otherwise would 
have no starting point into the fishing life. This has been a boon to most 
costal communities.

It is  c le a r  to  ev e ry o n e  in th is  com m unity  th a t  th e  bard  o n  bo t to m  c o d  traw l f lee t co u ld  
ta k e  th e  en t i re  fed e ra l  an d  sta te  w a te r  q u o ta  in  a  f e w  days. The federa l po t  fishery  in  the  
G O A  is on ly  po ss ib le  b ecau se  the T R A W L E R S  req u es ted  a  s tand  d o w n  for the  first 20  
days  o f  January .  T h is  yea r  th e  q u o ta  w as taken  in 4  days  o nce  th e  traw lers  en te red  th e  
fray. T h e  f ish in g  p o w e r  o f  a  t raw l is a w e so m e  W h en  a t raw l  is h a rd  cm b o ttom  it is a lso  
a l l- inc lu s ive  w i th  o b scen e  by ca tch  o f  every th ing  that lives in  the  n e t ’s pass.

. . J

9



FRO M  :  F A )  N O R T H  P O IN T  F A )  S T O R M B IR D  PHO t>E N O . :  9 0 7  4 0 6  2 2 7 2  M a r .  2 0  2 0 0 5  0 2 : 4 0 P M  P 2

P age  T w o

T he  d n v in g  force beh ind  the  federal an d  state groundfish  ra tionaliza tion  p rog ram  is 
th e  traw l industry  T he ir  lobby is very powerful. In K odiak  the  non-traw l fishers call the 
G O A  ra t iona liza t ion  p rocess  the  trawlers re tirem ent program. T h e  trawl sector w ants  to 
ge t  a  g u a ran teed  share  o f  the groundfish  resources

T im e s  a re  chan g in g  a n d  w c are all becom ing  m ore  consc ious  o f  ou r  e n v iro n m e n t  The 
h an d w ri t in g  is o n  the wall. T h e re  will be m ore  and  m ore  restr ic tions once  the general 
pub lic  rea l ize s  th e  terrible im pac t  o f  hard on bottom  trawling. C a n  there  be  a  b e tte r  way 
o f  fo res ta ll ing  res tr ic t ions  on  their  fishing practices then to  p riva tize  the  resource  and 
ch ise l  it in  stone?

T h is  b r i e f  h is tory  w a s  necessary  for  the majority  o f  tlie leg isla tors w ho  c o m e  from 
non -f ish in g  c o m m u n it ie s  a n d  w h o  m ight be hoodw inked  in to  buy ing  into Senate  Bill 113 
b ecau se  o f  not k n o 'v in g  the  fac ts

SB 113 P ag e  1 line 6: W h a t  are the  changes  in  the significant eco n o m ic  conditions 
fac ing  th e  f isheries?  T h e re  has  not been  any  increase in effort in e ither  the traw l, pot, 
log line  a n d  j i g  f isheries  in  the central and  westw ard  reg ion  o f  the S ta te

1 inc lude  here  the da ta  from  the  A D FG  tha t  show s the effort  for all  these  fisheries.

P a e c i  line 10 T h e  eco n o m ic  health  o f  fisherm an will be  de tr im en ta l ly  affected  
because  th e  s ta te  w ants to  charge  royalties, w hich  w il l  m a k e  it im possib le  for the j ig ,  pot 
a n d  long  line  f ish e rm an  to opera te  an  already m arginal p ro fitab le  fishery. T h is  w ould 
only  b en e f i t  the trawl fleet, w h ich  has sm aller  labor, an d  fuel costs  then  the  rest o f  the  
industry. T h e y  c o u ld  ou tb id  the m ore  labor-intensive f isheries

P age  1 line 12: E nsu re  conserva tion  o f  b iological and  cap ita l  resources.
T h e  N P F M C  sets  the  q uo tas  in  m ost A laska  fisheries W E  ca tch  w ha t  they  g ive  us for  

quotas. H o w  w o u ld  this p rog ram  conserve  the  resource?  T h is  bill w o u ld  sanction  obscene  
by -ca tch  in the trawl sec to r  instead o f  reducing  it, w h ich  w o u ld  h e lp  biological 
co n se rv a t io n

P ag e  1 line 13. Capito l resources  o f  the fishery.
S in c e  th e re  h as  b een  vir tua lly  no  effort  change  in the fishing fleet, h o w  w ould  th is  bill 

a f fe c t  the  cap i to i  resources  o f  th e  fishery? T he  nega tive  im pact w o u ld  be  tha t by having  
to p a y  reso u rce  fee s  m arginally  profitable  m ostly  sm all opera tors  w o u ld  be forced  o u t  o f  
business . T h e  resu lting  trick le  d o w n  effect on  the  local bus inesses  supply ing  goods and 
se rv ices  w ill  be  devasta ting . T h e  resulting consolida tion , espec ia lly  in the  trawl sector, 
will c au se  sh r in k ag e  in the  fleet as new  ow ner  barons  sell the ir  quo tas  and /o r  f ish ing 
r ights  and  re t ire  to  o ther  d im e s .

P a g e  2  Sec  5 .6 .7 ; T h is  is th e  o ld-fashioned m oney grab. T h e  L L P  p rogram  controls  
a ccess  in to  m os t  fisheries  T here  is no entry unless y o u  are a lready  q u a l i f ie d  T h e  state 
w a te r  co d  f ishery  is the  on ly  o n e  that a llow s free entry as  the  c ra f te rs  h ad  in te n d e d  T he  
s ta tis tics  p ro v e  m y  point. T h e re  is f luctuation, bu t the  effort  n o w  is lo w er  then  it  w as  at 
the  b e g in n in g  o f  the  fisherv,

9
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Page Three

P age  2  Sec  8 1 add ressed  lines 16.17 and 18 ab o v e  P ro m o tin g  Safe ty : T d o  no t sec 
h o w  th is  b i l l  p ro m o tes  safe ty  W hen  the  w ea the r  is b a d  the f lee ts  here  do no t go out and 
fish. T h e  foolish  peop le  h ave  e i ther  left o r  are dead.

The rest o f SB 113 goes into specifics to establish this new bureaucracy
and justify its perpetuation.

I f  th e  rea so n  for  S en a to r  B en  S tevens in troduction  o f  th is  bill is to  g e t  m ore  tax  
m o n e y  from th e  Ashing industry , then it  would  be a lot c h e a p e r  to j u s t  increase  the fish 
tax fo r  w h ich  there  is a  b u reau c racy  a lready  in  existence. I th ink  that approach  w ould  b e  a 
lo t  m o re  p a la tab le  to  f ish e rm an  then  to  estab lish  m ore  paper  w ork, m ore  licenses, m ore  
law s a n d  reg u la t io n s  o f  w h ich  w e  are bu rd en ed  w ith  already. T h e  State o f  A laska  is 
a lready  b lo a ted  w ith  regula tory  agencies;  logic w ould  suggest  to  s to p  n o w  with this 
no n sen se  bill.

I f  o n  the  o th e r  hand  SB  113 is only there  to  guaran tee  w ea lth  a n d  re tirem ent benefits  fo r  
the  a l re a d y  w ea lthy  f ish ing  industry  vessel ow ners  then  I co n s id e r  this to  be 

abject irresponsibility on part o f the legislature 
to  pass  th is  bill o r  even  give it ser ious  considera tion .

In order for costal communities to maintain their 
economic vibrancy it is essential that the Federal and State 

RATIONALIZATION process must be STOPPED!

When all is said and done, 
and this bill and rationalization should go through 

the carpetbaggers will be gone and leave us with another empty basket.

Mv suggestion is for an immediate increase o f the state water cod fishery to 
40 % o f the TAC and an eventual phase out o f the trawl fishery o f directed 
cod fishing in the GOA. To be generous 1 will concede them 25 % o f  the 

quota so they can keep their bv-caich o f  cod in their other fisheries.

Ho

Owner Operator F/V Stormbird and FA/ North Point



Stele Managed Sown Cook lalrt Area
Year Vessel* Landings Jig/boll Vessels Pol Hartcst State O H L %  o f OHL

1997 46 233 561,947 10 136 276,966 838913 2949,646 3 2 .9 %

1998 29 123 188.209 13 183 542,260 730,469 2,434,565 3 a 0 K

1999 14 SI 127,229 24 278 1,390,678 1,517,907 2,637,445 5 7 .5 %

2000 5 12 13.885 17 219 1.1359*3 1,149,788 2,160955 5 3 .2 %

2001 5 13 19,428 9 196 875923 895.351 1,917,195 4 6 .7 %

2002 6 IS 18,163 9 306 1910,684 1928.847 1.571,455 8 4 .6 %

2003 IS 160 429,684 10 140 1,023,854 1,453938 1,438,516 101.04%

2004 18 20 326,298 12 170 1,785986 2,111,684 2,367,765 8 9 9 %

fa t } '’ 4
Stale Mm  aged Season P r i n t  W fflbw  So and A m

Year Vesscb Landings GHL Pots V Total
1997 9 36 880,000 192,142 8378 200,520

1998 9 33 860,000 0* V
i

00 *-
•

33.177 418,994

1999 7 27 930,000 314917 79,147 394,134

2000 12 36 2,950,000 268,765 22,377 291,142

s.oOi j j two 2ZK 228
2002 0 0 1,900,000

2003 Confidential Data
2004 Confidential Data

‘includes mechanical jig and hand Iro ll
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Westward Region Registiation by Year and Area 3/16/05 
Trawl Vessels

2005 
Kodiak 26
SAP 17
Chignik 1

2004 
Kodiak 46
SAP 13
Chignik 0

2003 
Kodiak 41
SAP 19 '
Chignik 0

2002 
Kodiak 40 *
SAP 24
Chignik 0

2001 
Kodiak 54
SAP 17
Chignik 0

2000 
Kodiak 36
SAP 19
Chignik 0

109 
Kodiak 66
SAP 21
Chignik 0

1998 
Kodiak 74"
SAP 23 •
Chignik 0
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Table  5. C atch  a n d  effort b y  gear type from the K odiak  Area sta te-waters Pacific „ ••• 
c o d  fishery, 1997-2003. ,■

Year G ear Vessels Landings P ound, Price pci po u n d ”
1997 Jig

Pot
73
40

481
231

1,972,638 ‘ 
5,522,243

* $0.26 
50.24 11 1

* * ' V-,
1998 Jig

Pot
91
52

663
317

v -j . I ,  11;*,833 
6,385,069

.• $0.20 
$0.22 .t •.

1999 Jig
Pot

119
81

794
465

2,294,870
8,438,912

$0.40 
’ • $0.34 '

M'vV' r

2000 Jig
Pot

146
69

1,227
482

. 2,814,748 
' l 5,748,549 r o 

o
 

la 
V

 
oo 

o

2001 Jig
Pot

70 
36 ‘

433
239

31*3,254,910 - • 
3,656,702

. ■  $0.34 
$0.30

S W l S t  - 

|  s-
2002 Jig

Pot
51
33

340
212

1,389,838 
1 7,436,013

$0.38
$0.44

*0 . .w

■ rCcfSt.

2003 Jig
Pot

102
42

689
149

— 3,196,069 
4,959,262

$0.27
$0.32

. f.\C.

f o r 7
9b>0

/(?

2 f 2 .  <,/>.
t r , S Z 3 & > r

' W *

. Z v o f

Q t t?or 5  3 /J-o

j.,..

'■ ■ v « > . l  ,  '• r * ». • < j;v ) ;
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T ab le  11. C a tc h  and  effort b y g e a r t y p e  from  the South A laska Peninsu la  A re a  state-waters .w? 
. P ac if ic  coo  rishery, 1997*2003. ! , ’ 7: ". n * J *»ii %J, ,  . . * •

Year Gear Vessels Landings Pounds Price per pound
1997 Jig 45 • -------- 179 - 349,119 ••• $d.rt

Pot 56 494'.' 9,112,587 $0.20
1998 Jig 28 1 2 4 - . ; . 437,708 $0.16

Pot 51 309 j i 8,192,803 $0.17
1999 Jig , 27 166 ' 706,951 $0.28

$0.29' Pot 53 388 ' 11,115,028
2000 Jig 28 ., 145 . . 757,953 . 10.48

Pot -■67 505... 14,286,151 $0.32 . i ;
2001 • Jig 69 416 . 3,034,026 $0.28 * ’

Pot 55 311 10,421,593 $0.26
2002 Jig 70 324 - 2,065,554 $0.24

Pot 50 277 10,699,395 1022

2003 Jig 65 413 3,633,007 $0.24
Pot 41 191' 7,927,656 : $0.22

Z te > < rf &

U

3 r r  / 6 7 / W
•

2 6 . & p & i /
. . . .

n
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r ; k  ■

. . .
—  . . ■ v*-*

Y ear

1997

1998

1999

2000 

2001 

2002

2003

m y

'■Si iJ JOSr

G ear

Jig
Pot

J‘g
Pot .

Jig
Pot

Jig
Pot

Jig
Pot

Jig
Pot

Jig
Pot

Vessels - T «n<tinp • "V ft . Pounds ■> Price per pound
r•%>*.* 2! .r,VA ", \Srt:r* . }

14 \l'! 35,002 . .50.18 .% .
1,098,970 so.is ; 7

$022

V •*.

4
‘9

11.
33

60

59
- 4 £ 8167283 . $022 . .y

230 ! 5,130,396 • '‘'$0.18
, 1.. < : >. > Write. >.0 .■ * i.C
li 56 218,408 ■ $0.34

397 6217279 $0.3033»if
(5 • 
19

15 ;r:.

12 1 1
150

38,453
» «vr 1 ‘V.
$0.31 . .. v . , ; v 7 £

16

13

12 ; • ;‘ 7

. i i - ? ;  
16
15 * <■ /

/ /

50 1,737326 ' $0.30 • ■.,•7^

57 ' 287,106 ̂ ^ fV $6:25 •1 • . . • * *•/) r '-v .-ai f 1, • *•••. •••t Vj
123 ‘ r 2332.744 *$0.26 ' •*""" '*••:,t
•r r .-ir .jfi-,. • <• rv . • ' ' $
59 : - 320339 " $0.20 --------- . |

139 3303,246 ' :***. $020 ; * * - 7 ^
■ v . i s iA ..._ v S i* ; : ; 7 . _ 7« • -V -r •-•.». .- . if •>

433.067-” '- $0.27 ••
4,034304 . v $0.27 v ”  —  tt:

. v m s .A / :  c< &  '■ 7

106
151

>. • vs..

v-OVi.

v. S3
. .w, /«.. * i* **

. pt/

1 -

/

•■'V,
; • * ■ »■ ”. .f

“..rt

•; . ’. .  .V . -j,

.tvs* ■>' 7 | .
: i i 6 ,0 X 7

■ > • . .

- r i •
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1. Speech - pale green

2. 3 page summary analysis of SB113A

3. Ben Stevens’ financial disclosure

4. Cascadia Times article

5. Victor Smith “Ocean Reform and Stevens’ Ocean's Eleven”

6. Chignik Co-op article

7. Ludger Dochtermann's testimony on SB113 
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A L A S K A  S T A T E  L E G I S L A T U R E

Officio! Business

Senate Resources Committee
S e n a t o r  T o m  W a g o n e r ,  C h a i r
State Capitol, Room 427 
Juneau, AK 99801-1182 
Phone: (907)465-4907 Fax: (907)465-4779

Senator Ralph Seekins, Vice-Chair 
Senator Ben Stevens 
Senator Kim Elton

Senator Fred Dvson 
Senator Bert Stedman 
Senator Gretchen Guess

Letter of Intent -  April 25, 2005 

SB 113: Gulf of Alaska Groundfish Fishery

I 'h e  M e m o r a n d u m  o f  U n d e r s t a n d i n g  b e t w e e n  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  ( B O F )  

a n d  t h e  A l a s k a  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  ( C F E C ) ,  w i t h  r e s p e c t  to  

t h e  G u l f  o f  A l a s k a  G r o u n d f i s h  F i s h e r i e s ,  is h e r e b y  a d o p t e d  a s  a  L e t t e r  o f  I n t e n t .

A  c o p y  o f  t h a t  f o u r  i g e  d o c u m e n t ,  s i g n e d  b y  B r u c e  T w o n . l e y ,  C h a i r  o f  t h e  C F E C  

a n d  A r t h u r  N .  N e l s o n ,  C h a i r  o f  t h e  B O F ,  d a t e d  A p r i l  5 a n d  6  2 0 0 5  r e s p e c t i v e l y ,  is 

a t t a c h e d  a n d  m a d e  p a r t  o f  t h i s  d o c u m e n t .

April 25. 2005/mj
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99501-2133 
(407) 2n4-0200 

1 ,W (407)269 0204

I n t e r im

T O :

F R O M :

DATE:

R E :

g l a t f k a  £ > ta t e  U r g i s J l a t u r r
P r e s id e n t  o f  t h e  S e n a t e

Session: 
State Cai’ITOi 

Juneau, ak 
99801-1182 

(907) 465-4993 
I \ \  (907) 465-3872

S e n a t o r  Ben  S t e v e n s

MEMORANDUM

Senator Toni Wagoner, Chair 
Senate Resources

Senator Ben

February 25. 2005 

Senate Bill 113

I respectfully request the scheduling of Senate Bill 113 - "An Act relating to entry into 
and management of Gulf of Alaska groundfish fisheries." - for a hearing at your earliest 
possible convenience.
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CS SB 126 (RES)___________ version\F

C h a n g e s  m a d e  b y  t h e  C S  t o  o r i g i n a l  v e r s i o n  \ G

1. P a g e  1, l i n e  9 :

D e l e t e  “ a c q u i r e  o w n e r s h i p  o f , ”

2 .  P a g e  3 ,  l i n e  6 :

I n s e r t  “ o n  t h e  s i t e , ”  a f t e r  s t o c k

dated 4-04-05

t

3 .  P a g e  3 ,  l i n e  7 :

D e l e t e  “ o n  t h e  s i t e ”
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WORK DRAFT

C S  F O R  S E N A T E  B I L L  N O .  1 2 6 ( R E S )

IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F O U R T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

BV THE SENATE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR STEDMAN

A B I L L

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e l a t i n g  to  a q u a t i c  f a r m i n g ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t iv e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

♦ S e c t i o n  1. A S  1 6 .40 .100(b )  is a m e n d e d  to  read :

(b )  A  p e rm it  i s su e d  u n d e r  this se c t io n  a u th o r iz e s  th e  p e rm i t te e ,  su b je c t  to  the 

c o n d i t i o n s  o t  A S  1 6 .4 0 .1 0 0 -  1 6 .4 0 .1 9 9  a n d  A S  17.20, to

m  a c q u i ie ,  p u rc h a se ,  o f f e r  to  p u rc h a se ,  t r a n s fe r ,  p o s se s s ,  se ll ,  and  

o f f e r  to  sell  s to c k  and  a q u a t ic  fa rm  p ro d u c ts  tha t a re  u se d  o r  r e a re d  al the  h a tc h e ry  o r  

. , r, a q u a t i c  f a r m ; a n d

\Q \ (2) e x c e p t  a s  p r o v i d e d  in  (f) o f  t h i s  s e c t io n ,  h a r v e s t  a n d ,  w i t h o u t  

f u r t h e r  c u l t i v a t i o n ,  sell  a n  i n s i g n i f i c a n t  p o p u l a t i o n  t h a t  m a y  h e  p r e s e n t  a t  t h e  

a q u a t i c  f a r m  s i te  o f  a  w i ld  s t o c k  o f  a  s h e l l f i s h  s p e c ie s  i n t e n d e d  to  h e  c u l t u r e d  a t  

t h e  s i t e  [. A  P E R S O N  W H O  H O L D S  A P E R M I T  U N D E R  T H I S  S E C T I O N  M A Y  

S E L L  O R  O F F E R  T O  S E L L  S H E L L F I S H  S T O C K  T O  T H E  D E P A R T M E N T  O R  T O  

A N  A Q U A T I C  F A R M  O R  R E L A T E D  H A T C H E R Y  O U T S I D E  O F  T H E  S T A T E ] .

* S e c .  2 .  A S  1 6 .4 0 . '  0 0 (e )  is a m e n d e d  to  read:
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1 II (e )  U p o n  th e  e x p i r a t io n  o r  te rm in a t io n  o f  a p e rm i t  i s s u e d  u n d e r  th is  s ec t io n ,  a

2 p e rso n  w h o  h o ld s  a p e rm it  fo r  an  aq u a t ic  f a rm in g  s i te  w h e re  w i ld  s to c k s  o f  she llf ish

3 in d ig e n o u s  to  th e  s i te  a rc  c u l tu r e d  shall ,  as  a c o n d i t io n  o f  th e  p e rm i t ,  re s to re  the w ild

4  s to c k  o f  sh e l l f ish ,  a s  c o n s i s t e n t  w i th  su s ta in e d  y ie ld  m a n a g e m e n t  o f  the w i ld  s to ck ,  to

5 the  p o p u la t io n  level tha t  e x is te d  o n  the  site  w h e n  the  p e rm i t  fo r  th e  site w a s  in it ia lly

6  is su e d  by  the  c o m m is s io n e r .  A p e r m i t  h o l d e r  is n o t  r e q u i r e d  to  r e s t o r e  t h a t

WORK DRAFT WORK DRAFT 24-LS0597\F

7 p o r t i o n  o f  t h e  w i ld  s t o c k  o f  sh e l l f i s h  t h a t  w a s  r e m o v e d  f r o m  a n  a q u a t i c  f a r m i n g

8 s i t e  bv a  c o m m o n  p r o p e r t y  f i s h e r y  c o n d u c t e d  a f t e r  t h e  i s s u a n c e  o f  th e  p e r m i t  f o r

9 the aquatic farming site.
10 * S e c .  3 .  A S  1 6 .4 0 .1 0 0  is a m e n d e d  b y  a d d in g  a n ew  su b s e c t io n  to  read :

1 1 (f) If  th e  w i ld  s to c k  o f  a sh e l l f ish  s p e c ie s  to  be  c u l tu r e d  at an aq u a t ic  fa rm  site

12 e x c e e d s  th e  a m o u n t  d e te r m in e d  by  the  d e p a r tm e n t  to  be  an  in s ig n i f ic a n t  p o p u la t io n

13 a n d  i f  the  c o m m is s io n e r  d e te r m in e s  in w r i t in g  tha t r e m o v a l  f ro m  the s i te  o f  that

14 p o r t io n  o f  the  s to c k  th a t  e x c e e d s  an  in s ign if ican t  p o p u la t io n  w o u ld  benefi t  the  pu b l ic

15 a n d  tha t  re m o v a l  o f  the  s to c k  b y  a pe rson  o th e r  th an  th e  p e rm i t t e e  w o u ld  u n re a s o n a b 'y

16 in te r fe re  w ith  the  o p e ra t io n  o f  the  aqua tic  fa rm , the c o m m i s s i o n e r  m a y  a u th o r iz e  the

17 p e rm i t te e  to  r e m o v e  a n d  sell  the  e x c e s s  a m o u n t  o f  th e  w i ld  s to c k  f ro m  the site, if  the

18 p e rm i t te e  p a y s  r e a s o n a b le  c o m p e n s a t io n ,  as  d e f in e d  b y  th e  d e p a r tm e n t ,  to the

19 d e p a r tm e n t  fo r  the  h a rv e s t  a n d  sa le  o f  the  e x c e s s  w i ld  s to c k .  T h e  d e p a r tm e n t  shall

2 0  d e p o s i t  the m o n e y  re c e iv e d  u n d e r  this s u b se c t io n  in to  the  g en e ra l  fund . T h e

21 le g is la tu re  m a y  a p p ro p r ia te  th e  m o n e y  re c e iv e d  u n d e r  th is  s e c t io n  to  the d e p a r tm e n t

2 2  fo r  sh e l l f i sh  m a n a g e m e n t  a n d  e n h a n c e m e n t .

23 * Sec. 4. A S  16 .4 0 .1 0 5  is a m e n d e d  to  read:

24  Sec. 16.40.105. Criteria for issuance of permits. T h e  c o m m is s io n e r  shall

25 is su e  p e rm its  u n d e r  A S  1 6 .4 0 .1 0 0  on  the bas is  o f  the  f o l lo w in g  c r i te r ia :

2 6  (1 )  the  p h y s ic a l  a n d  b io log ica l  c h a ra c te r i s t i c s  o f  th e  p ro p o s e d  fa rm  o r

2 7  h a tc h e ry  lo ca t io n  m u s t  be  su i ta b le  for  the  fa rm in g  o r  th e  sh e l l f i sh  o r  aqua tic  p lan t

28  p ro p o s e d ;

2 9  (2 )  th e  p r o p o s e d  fa rm  o r  h a tc h e ry  m a y  no t  req u ire  s ig n if ican t

3 0  a l te ra t io n s  in t ra d i t io n a l  f i s h e r ie s  o r  o th e r  e x is t in g  u se s  o f  f ish  a n d  w ild l i fe  re so u rces ;

31 (3 )  the  p r o p o s e d  fa rm  o r  h a tc h e ry  m a y  n o t  s ig n i f ic a n t ly  a f fec t
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31

fisher ies ,  w i ld l i f e ,  o r  th e i r  h a b i ta ts  in  an a d v e r s e  m a n n e r ;  [A N D ]

(4 )  th e  p ro p o s e d  fa rm  o r  h a tc h e r y  p la n s  a n d  s ta f f in g  p la n s  m u s t  

d e m o n s t r a te  te c h n ic a l  a n d  o p e ra t io n a l  f e a s ib i l i ty ;  a n d  

I ^<3^  i  (5 )  t h e  p r o p o s e d  f a r m  s i t e  m a y  n o t  i n c l u d e  m o r e  t h a n  a n

^ ^ ^ i n s i g n i f i c a n t  p o p u l a t i o n  o f  a  w ild  s to c k ,  o n  t h e  s i t e ,  o f  a  s h e l l f i s h  s p e c i e s  i n t e n d e d

to  h e  c u l t u r e d .

* S ec .  5 . A S  1 6 .4 0  is a m e n d e d  by  a d d in g  a  n e w  se c t io n  to  read :

S e c .  1 6 .4 0 .1 5 5 .  R e c o r d s  a n d  r e p o r t s  c o n f i d e n t i a l .  R e c o rd s  r e q u i r e d  by 

s ta tu te  o r  b y  a  r e g u la t io n  a d o p te d  by  the  d e p a r tm e n t  c o n c e r n in g  a q u a t ic  f a r m  s to c k s  o r  

p ro d u c t io n ,  p r ic e s ,  a n d  h a rv e s ts  o f  a q u a t ic  fa rm  p r o d u c t s  a n d  w i ld  s to c k s ,  a n d  an n u a l  

s ta tis t ica l r e p o r t s  o f  in d iv id u a l  aq u a t ic  f a rm s  o r  h a tc h e r ie s  r e q u ire d  b y  s ta tu te  o r  b y  a 

reg u la t io n  a d o p te d  b y  th e  d e p a r tm e n t  a re  c o n f id e n t i a l  a n d  m a y  no t  be  r e le a s e d  by  the 

d e p a r tm e n t ,  e x c e p t  tha t  th e  d e p a r tm e n t  m a y  re le a s e  th e  r e c o rd s  a n d  re p o r ts

( 1 )  to  th e  D e p a r tm e n t  o f  R e v e n u e  a n d  the  D e p a r tm e n t  o f  N a tu ra l  

R e s o u rc e s  to  a s s is t  the  d e p a r tm e n ts  in c a r r y in g  o u t  th e i r  re s p e c t iv e  s ta tu to ry  

re sp o n s ib i l i t ie s ;

(2 )  as  n e c e s s a ry  to  c o m p ly  w ith  a  c o u r t  o rd e r ;

(3 )  p r o v id e d  by  an aq u a t ic  fa rm  o r  h a t c h e r y  p e rm i t  h o ld e r  to  th e  p e rm it  

h o ld e r  w h o s e  a c t iv i ty  is the  su b je c t  o f  the  re c o rd s  o r  re p o r ts ;

(4 )  r e g a rd in g  c u m u la t iv e  an n u a l  h a r v e s t s  o f  w i ld  s to c k s  a l in d iv id u a l  

aq u a t ic  f a rm  s i te s .

* S e c .  6. A S  1 6 .4 0 .1 9 9  is a m e n d e d  b y  a d d in g  a n e w  p a r a g r a p h  to  read :

(9 )  " in s ig n i f ica n t  p o p u la t io n "  m e a n s  a  p o p u la t io n  o f  s h e l l f i sh  tha t,  in 

the d e te rm in a t io n  o f  th e  c o m m is s io n e r ,  w oi Id n o t  a t t ra c t  a n d  s u p p o r t  a c o m m e rc ia l  

f ishe ry  fo r  th a t  s p e c ie s  o f  sh e l l f ish  a n d  the  h a rv e s t  a n d  sa le  o f  th e  s h e l l f i sh  w o u ld  not 

resu lt  in s ig n i f i c a n t  a l te ra t io n  in t rad it iona l  f i s h e r ie s  o r  o th e r  e x is t in g  u se s  o f  f ish  and  

w ild l i fe  r e s o u r c e s  i f  the  p o p u la t io n  w e re  in c lu d e d  w i th in  an  a q u a t ic  fa rm  site .

* S e c .  7. T h e  u n c o d i f i e d  law  o f  the  S ta te  o f  A la s k a  is a m e n d e d  by  a d d in g  a n e w  se c t io n  to 

read ;

A P P L I C A B I L I T Y .  U n ti l  e x p ira t io n  o r  te r m in a t io n  o f  the  p e rm it ,  A S  1 6 .4 0 .1 0 5 ,  

a d d e d  by  sec. 4  o f  th i s  A c t ,  d o e s  n o t  a p p ly  to  an  a q u a t i c  f a rm  p e rm i t  is su e d  u n d e r
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1 II A S  1 6 .4 0 .1 0 0  b e fo re  th e  e f fe c t iv e  da te  o f  th is  A ct .

2  * S ec .  8 .  T h i s  A c t  ta k e s  e f fec t  Ju ly  1, 2 0 0 5 .
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BY SE N A T O R S T E D M A N

Introduced: 3/2/05
R eferred : Ju d ic ia ry . Resources

A  B I L L  

F O R  A N  A C T  E N T I T L E D

" A n  A c t  r e l a t i n g  to  a q u a t i c  f a r m i n g ;  a n d  p r o v i d i n g  f o r  a n  e f fe c t iv e  d a t e . "

B E  I T  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  I .  A S  1 6 .4 0 .100(b) is a m e n d e d  to  read:

(b )  A perm it  issued  u n d e r  th is  sec t io n  a u th o r iz e s  the  pe rm ittee ,  sub jec t  to  the 

c o n d i t io n s  o f  A S  1 6 .4 0 .1 0 0 -  16 . 4 0 . 19 9  and  A S 17.20. to

m  acqu ire ,  p u rch ase ,  o f fe r  to  p u rch ase ,  transfe r ,  possess ,  sell, and 

o f fe r  to  sell s tock  and  aqua tic  farm  p ro d u c ts  that are  used o r  reared  at th e  ha tche ry  o r  

aq ua tic  f a rm ; a n d

(2) e x c e p t  a s  p r o v id e d  in (D o f  th is  scc t io  

h a r v e s t ,  a n d ,  w i t h o u t  f u r t h e r  c u l t iv a t io n ,  sell  a n  in s ig n i f i c a n t  p o p u la t i o n  t h a t  

m a v  b e  p r e s e n t  a t  t h e  a q u a t i c  f a r m  s i te  o f  a w ild  s to c k  o f  a  s h e l l f i sh  sp e c ie s  

i n t e n d e d  to  be  c u l t u r e d  a t  th e  s i te  [. A P E R S O N  W H O  H O L D S  A P E R M IT  

U N D E R  T H IS  S E C T IO N  M A Y  S E L L  O R  O F F E R  T O  S E L L  S H E L L F IS H  S T O C K  

T O  T H E  D E P A R T M E N T  O R  T O  A N  A Q U A T IC  F A R M  O R  R E L A T E D  

H A T C H E R Y  O U T S ID E  O F  T H E  S T A T E ] .

SENATE BILL NO. 126

IN TH E  LEG IS LA T U R E  OF THE STATE OF A LA S K A

TW EN TY-FO U RTH  LEG IS LA TU R E  - FIRST SESSION

a a M w e ^ n T f r r s t w i  of.~~
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1 * Sec. 2. A S  1 6 .4 0 .100(e) is a m e n d e d  to  read:

2 (e)  U pon  the exp ira t ion  o r  te rm ina tion  o f  a p e rm it  issued  u n d e r  th is  sec t io n ,  a

3 pe rson  w h o  h o ld s  a p e rm it  for an aqua tic  fa rm ing  site  w h e re  w ild  s to ck s  o f  she llf ish

4 m d ig e n o u s  to th e  site  a re  cu ltu red  shall,  as  a co n d i t io n  o f  the  p e rm it ,  re s to re  the  wild

5 s tock  o f  she llf ish ,  as  co n s is ten t  w ith  sus ta ined  y ie ld  m a n a g e m e n t  o f  the  w ild  s tock ,  to

6  the  popu la t io n  level tha t ex is ted  on the  site  w h en  the perm it  for th e  s ite  w a s  in itia lly

7 issued by  the  c o m m iss io n e r .  A p e r m i t  h o l d e r  is n o t  r e q u i r e d  to  r e s t o r e  t h a t

8 p o r t i o n  o f  th e  w ild  s to c k  o f  sh e l l f ish  t h a t  w a s  r e m o v e d  f r o m  a n  a q u a t i c  f a r m i n g

9  s i te  bv  a  c o m m o n  p r o p e r t y  f i sh e ry  c o n d u c te d  a f t e r  th e  i s s u a n c e  o f  t h e  p e r m i t  fo r

10 th e  a q u a t i c  f a r m i n g  s ite .

11 * Sec. 3. A S  16.40 .100  is am e n d e d  by a d d in g  a n e w  su b sec t io n  to  read:

12 (f) I f  the  w ild  s tock  o f  a shellfish  sp ec ie s  to  be c u l tu red  at an  aq u a t ic  fa rm  site

13 e x c e e d s  the  a m o u n t  d e le 1 m ined  by the d e p a r tm e n t  to  be an  in s ign if ican t  popu la t ion

14 and  i f  the  c o m m is s io n e r  d e te rm in es  in w r it ing  tiiat rem ova l  from  th e  site  o f  that

15 port ion  o f  the  s tock  that ex c e e d s  an insignif ican t popu la tion  w o u ld  benefit  the  public

16 and  that rem ova l o f  the s tock  by a person  o th e r  than the  perm ittee  w o u ld  u n re a so n a b ly

17 interfere with the operation of the aquatic farm, the commissioner may authorize the
18 p e rm it tee  to  re m o v e  and sell the  e x c e ss  a m o u m  o f  th e  w ild  s tock  from  th e  site, i f  the

19 p e rm it tee  pays  rea so n ab le  co m p en sa t io n ,  as  de f in ed  by the d e p a r tm e n t ,  to  the

20  d ep a r tm en t  for th e  harves t  and sale o f  the e x c e ss  w ild  s tock . T h e  d e p a r tm e n t  shall

21 d e p o s i t  the  m o n e y  rece ived  un d e r  th is  subsec tion  into the  genera l  fund. T h e

22 leg is la tu re  m ay  ap p ro p r ia te  the  m o n e y  rece ived  u n d e r  this sec tion  to the d e p a r tm e n t

23  for she l l f ish  m a n a g e m e n t  and  e n h an cem en t .

24 * Sec . 4 . A S  16.40.105 is a m e n d e d  to read:

25 S ec . 16 .40 .105 . C r i t e r i a  fo r  is u a n c e  o f  p e r m i t s .  T h e  c o m m is s io n e r  shall

26  issue  p e rm its  u n d e r  A S 16.40 .100  on the  basis  o f  the fo l low ing  crite ria :

27 ( I ) the  physical and  biolog ica l ch a rac te r is t ic s  o f  the p ro p o sed  farm  or

28 h a tchery  location  m u s t  be  su itab le  for the fa rm ing  o r  the  she l l f ish  o r  aq u a t ic  p lant

29  p ro p o sed ;

30  (2)  the p ro p o sed  farm or ha tch ery  m ay  not req u ire  s ig n if ican t

3 1 a l te ra t io n s  in trad itiona l fisheries  o r  o the r  ex is t in g  uses  o f f i s h  and  w ild l i fe  re sou rces ;
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(3) the proposed farm or Hp.chcry may not significantly affect 
fisheries, wildlife, or their habitats in an adverse manner: [AND]

(4) the proposed farm or hatchery plans and staffing plans must 
demonstrate technical and operational feasibility; a n d

(5) th e  p r o p o s e d  f a r m  s ite  m a y  n o t  i n c lu d e  m o r e  t h a n  a n  

in s ig n i f i c a n t  p o p u la t io n  o f  a w ild  s t o c l e o f  a sh e l l f ish  > c ies  in t e n d e d  to  b e

y O V  T T t e S / T S j 

by adding a new section to read:
S ec . 16 .40.155. R e c o r d s  a n d  r e p o r t s  c o n f id e n t i a l .  Records required by 

statute or by a regulation adopted by the department concerning aquatic farm stocks or 
production, prices, and harvests of aquatic farm products and wild stocks, and annual 
statistical reports of individual aquatic farms or hatcheries required by statute or by a 
regulation adopted by the department are confidential ar.d may not be released by the 
department, except that the department may release the records and reports

(1) to the Department of Revenue and the Department of Natural 
Resources to assist the departments in carrying out their respective statutory 
responsibilities:

(2) as necessary to comply with a court order:
(3) provided by an aquatic farm or hatchery permit holder to the permit 

holder whose activity is the subject of the records or reports;
(4) regarding cumulative annual harvests of wild stocks at individual 

aquatic farm sites.
* Sec. 6. AS 16.40.199 is amended by adding a new paragraph to read:

(9) "insignificant population" mean a population of shellfish that, in 
the determination of the commissioner, would not attract and support a commercial 
fishery for that species of shellfish and the harvest and sale of the shellfish would not 
result in significant alteration in traditional fisheries or other existing uses offish and 
wildlife resources if the population were included within an aquatic farm site.

* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to 
read:

APPLICABILI TY. Until expiration or termination r f the permit. AS 16.40.105,

* Sec. 5. AS 16.40 is amended
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1 added by sec. 4 of this Act. does not apply to an aquatic farm permit issued under
2 AS 16.40.100 before the effective date of this Act.
3 * Sec. 8. This Act takes effect July 1, 2005.
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No Exclusive Rights to Harvest Wild Alaskan 
Shellfish
Alaska Trademark Shellfish, LLC, et. al. v. Stale cf Alaska, 2004 Alas LEXIS 51. (Alaska April 1C 
2004).

Jason Savarese, J.D.

The Supreme Court of Alaska recently held that the Alaska Aquatic Farming Act and its operatior 
stock acquisition permit provisions did not give exclusive rights to geoduck farmers seeking to ha 
and sell pre-permit, wild shellfish found on their farms.

Background
Alaska's Aquatic Farming Act requires a permit in order to open an aquatic farm in the state, and 
the Alaska Department of Fish and Game (the Department) power over permit issuance decision; 
Department indicated to some potential shellfish farmers that those receiving permits would have 
right to harvest all existing wild shellfish on their farm when the permits were issued. Alaska Trad 
Shellfish, LLC, (ATS) and other farmers applied tor aquatic farm permits from the Al< ^ka Departn 
Fish and Game ATS wanted to farm a type of slow-growing shellfish of considerable size, with hi 
market value, known as geoducks. The Department considered the permit requests, and conditio 
approved them, upon the farmers' development of a way to differentiate between “common prope 
geoducks already in the farmers' waters, and the new clams they intended io grow

The concern expressed by the Department's condition was that farmers might have a higher-thar 
necessary denr ty of pre-permit geoducks on their farm, and that these should remain an Alaskar 
common property resource for "other uses." ATS objected to the condition, and offered some 
alternatives. The Department rejected the alternatives, and relayed to ATS the general principles 
Department would use in deciding ATS's permit applications. These included limiting the use of p 
permit geoducks to "brood stock or for active cultivation.'' These principles were later proposed ai 
officially adopted as regulations in the Alaska Administrative Code 1 ATS claimed the condition a 
to the clam permits would preclude any geoduck farming, and ATS demanded their applications t 
approved without condition. The Department denied their permit applications.

The Lawsuit
ATS appealed the Department's decision to the superior court, putting forth two claims. First, ATJ 
claimed that the Department was in violation of the Alaskan Aquatic Farming Act, by requiring the 
seeking to open a shellfish farm to maintain pre-permit shellfish as common use property. In addi 
ATS asserted an estoppel charge against the Department, since it had assured potential farmers 
once a permit was obtained, any existing, wild geoducks would be harvestable. The superior coui 
upheld the Department's decision.
Reasoning its decision on a constitutional basis, the superior court found that the “real question . 
not whether the legislature intended to allow [stock acquisition permit] holders to harvest wild stor 
whether the legislature is permitted to do so."2 The judge held that the state constitution's “comm 
clause barred ATS from having the exclusive right to harvest wild geoducks. ATS appealed the di 
to the Supreme Court of Alaska.

The Supreme Court heard A TS’s arguments that the superior court had misapplied the common i 
clause in the Alaska Constitution and the public use doctrine in not allowing farnmrs to na, vest ex 
geoduck stocks on the property. ATS claimed that wild geoducks would qualify as “farmed" shellfi 
under the statutory definition of “stock," and that the stock acquisition permit statute allows the 
harvesting of wild geoducks to make such farming viable. > TS also reiterated its estoppel assertii 
against the Department.
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ATS explained that the Aquatic Far ling Act's statutory definition of “stock" as those “intended for 
for...further growth or propagations included wild geoiducks, since some growth would occur bet1 
the time the permit was issued and the ti^ e  of harvesting. The Court found this argument to be w 
merit, and stated that an actual intent to use" the wild clams “for" further growth was required.4 J 
allowing the clams to continue their natural growth is not enough to bring wild geoducks under th< 
“stocks" statutory definition.
ATS argued that the stock acquisition permit statute commanded the Department to issue such a 
if “wild stock is necessary to meet the initial needs of farm or hatchery stock."5 In their view, for 
commercial geoduck farming to succeed, wild, pre-permit geoducks would have to be harvested 
.,-gument proved unpersuasive, as the Court pointed out the statute only addressed the farm's nf 

stock, not for “general startup needs."6

Thus, the statute did not give the farmers a right to harvest wild, existing geoducks on the properl 
With regard to the estoppel claim, the Court declined to rule on the disputed meaning of statemer 
made by the Department before permit applications were filed. The justices simply found, under c 
“totality of the circumstances test", that estoppel was not appropriate. The Alaskan Court decided 
case without considering the Alaska Constitution’s common use clause and the public use doctrir

Conclusion
The Supreme Court of Alaska held that the Alaska Aquatic Farming Act does not give the Alaska 
Department of Fish and Game the power to authorize aquatic farmers to harvest and sell wild gee 
stocks growing on their property. The Court pointed out a section of the Aquatic Farming Act whic 
specifically allows the Department's commissioner to "attach conditions to a permit issued under 
section that are necessary to protect natural fish and wildlife resources.”? The Court went on to h 
the statute governing operation permits does not include an implied right to take wild shellfish. Th 
did not reach the issue of whether the grant of such an exclusive right would violate the Alaska 
Constitution. The decision of the Department of Fish and Game to deny Alaska Trademark Shellf 
geoduck farming permit application was upheld.

Endnotes
1 Alaska Admin. Code tit. 41, §240 (2003).
2 Alaska Trademark Shellfish, LLC, et. al. v. Stale of Alaska, et. al., 2004 Alas. LEXIS 51, at *8 (. 
April 16, 2004).
3. Alaska Stat. § 16.40.199(8) (2003).
4. Alaska Trademark Shellfish. 2004 Alas. LEXIS 51. at *19.
5. Alaska Stat. § 16.40.120(f) (2003).
6 Alaska Trademark Shellfish, 2004 Alas. LEXIS 51, at *20
7. Alaska Stat. § 16 40.100(c) (2003).
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I. INTRODUCTION

T h i s  c a s e  r e q u i r e s  u s  to  d e t e r m i n e  w h e t h e r  A  l a s k a  l a w  g i v e s  s h e l l f i s h  

f a r m e r s  t h e  e x c l u s i v e  r i g h t  t o  h a r v e s t  w i l d  s t o c k s  a l r e a d y  g r o w i n g  o n  t h e i r  f a r m  s i t e s .  

S e v e r a l  a p p l i c a n t s  a s k e d  th e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  f o r  a q u a t i c  f a rm  

p e r m i t s  a l l o w i n g  t h e m  to  g r o w  a n d  c o m m e r c i a l l y  h a r v e s t  g e o d u c k  c l a m s  in A l a s k a  

w a t e r s .  W h e n  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  d e c l i n e d  t o  g i v e  t h e m  e x c l u s i v e  

r i g h t s  to  t h e  w i l d  g e o d u c k s  o n  t h e i r  p r o p o s e d  f a r m  s i t e s ,  t h e  a p p l i c a n t s  a p p e a l e d  to  

t h e  s u p e r i o r  c o u r t .  T h e  s u p e r i o r  c o u r t  u p h e l d  t h e  d e p a r t m e n t ’s  d e c i s i o n ,  c o n c l u d i n g  

t h a t  th e  A l a s k a  C o n s t i t u t i o n  b a r s  t h e  d e p a r t m e n t  f ro m  g i v i n g  g e o d u c k  f a r m e r s  

e x c l u s i v e  r i g h t s  to  c o m m e r c i a l l y  h a r v e s t a b l e  s t o c k s  a l r e a d y  o n  t h e i r  f a r m s .  T h e  

a p p l i c a n t s  f i l e d  th is  a p p e a l .  W e  a f f i r m  th e  s u p e r i o r  c o u r t ’s r u l i n g  b u t  r e s t  o u r  

d e c i s i o n  o n  n a r r o w e r  g r o u n d s ,  h o l d i n g  t h a t ,  n o  m a t t e r  w h a t  t h e  c o n s t i t u t i o n  m i g h t  

p e r m i t ,  t h e  d e p a r t m e n t  l a c k e d  s t a t u t o r y  a u t h o r i t y  t o  g i v e  a q u a t i c  f a r m e r s  e x c l u s i v e  

r i g h t s  to  t h e  e x i s t i n g  w i l d  s t o c k s ,

I I .  F A C T S  A N D  P R O C E E D I N G S

A l a s k a ’s A q u a t i c  F a r m i n g  A c t 1 s e t s  o u t  p r o c e d u r e s  f o r  o b t a i n i n g  p e r m i t s  

to  s t a r t  a q u a t i c  f a r m s  in  A l a s k a  w a t e r s .  T h e  a c t  p u t s  t h e  D e p a r t m e n t  o f  F i s h  a n d  

G a m e  in c h a r g e  o f  t h e  p e r m i t t i n g  p r o c e s s ,  w h i c h  i n c l u d e s  t h e  i s s u a n c e  o f  a  c o a s t a l  

z o n e  c o n s i s t e n c y  c e r t i f i c a t i o n ,  an  a q u a t i c  f a r m  l e a s e ,  a  s p e c i a l  a r e a  p e r m i t ,  a n  a q u a t i c  

f a r m  o p e r a t i o n  p e r m i t ,  a n d  a  s t o c k  a c q u i s i t i o n  p e r m i t .  In t h e  c a s e  a t  i s s u e  h e r e ,

A l a s k a  T r a d e m a r k  S h e l l f i s h ,  L L C ,  a p p l i e d  to  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  f o r  

a q u a t i c  f a r m  p e r m i t s  to  a l l o w  th e  c o m p a n y  to  r a i s e  g e o d u c k s  —  a n  u n u s u a l l y  l a r g e ,  

s l o w - g r o w i n g  s p e c i e s  o f  c l a m  th a t  c o m m a n d s  h i g h  m a r k e t  p r i c e s  —  o n  s e v e r a l

A S  16 40 .100- . 199.
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p r o p o s e d  f a r m  s i t e s  in  S o u t h e a s t e r n  A l a s k a  w a t e r s ;  a t  a b o u t  th e  s a m e  t i m e ,  s e v e r a l  

o t h e r  a p p l i c a n t s  r e q u e s t e d  p e r m i t ,  in  v a r i o u s  d i f f e r e n t  l o c a t i o n s .  In p r i o r  

c o m m u n i c a t i o n s  w i t h  p r o s p e c t i v e  s h e l l f i s h  f a r m e r s ,  t h e  d e p a r t m e n t  h a d  s u g g e s t e d  

t h a t  a p p l i c a n t s  w h o  r e c e i v e d  p e r m i t s  w o u l d  b e  g i v e n  t h e  r ig h t  t o  t a k e  all  w i l d  s t o c k s  

a l r e a d y  o n  t h e i r  f a r m s  w h e n  th e  p e r m i t s  w e r e  i s s u e d .  T h u s ,  in t h e  p r e s e n t  c a s e ,  m o s t  

o f  th e  a p p l i c a n t s  p r o p o s e d  to  h a r v e s t  a n d  se l l  t h e  w i l d  g e o d u c k s  a l r e a d y  g r o w i n g  o n  

t h e i r  s e l e c t e d  s i t e s .

A f t e r  r e v i e w i n g  t h e  a p p l i c a t i o n s ,  th e  d e p a r t m e n t  n o t i f i e d  t h e  a p p l i c a n t s  

th a t  it w o u l d  c o n d i t i o n a l l y  a p p r o v e  t h e i r  p e r m i t s :  e a c h  a p p l i c a n t  w o u l d  b e  r e q u i r e d  to  

d e v e l o p  a  p r a c t i c a l  m e t h o d  o f  d i s t i n g u i s h i n g  th e i r  f a r m e d  g e o d u c k s  f r o m  t h e  w i ld ,  

“ c o m m o n  p r o p e r t y , ”  g e o  d u c k s  a l r e a d y  o n  t h e i r  p r o p e r t y ;  a n d  e a c h  a p p l i c a n t  w o u l d  

h a v e  to  a g r e e  to  u s e  t h e i r  p r o p o s e d  m e t h o d  w h e n  t h e y  s t a r t e d  f a r m i n g .  T h e  

d e p a r t m e n t  e x p l a i n e d  th a t  it b e l i e v e d  t h e s e  c o n d i t i o n s  to b e  n e c e s s a r y  “ f b ] e c a u s e  t h e  

d e n s i t y  o f  g e o d u c k s  o n  y o u r  s i t e  m a y  e x c e e d  th a t  n e c e s s a r y  to p r o v i d e  s e e d  s t o c k  f o r  

p r o p a g a t i o n . ”  S p e c i f i c a l l y ,  d ie  d e p a r t m e n t  s t a t e d ,  “ it is  l ik e ly  t h a t  a p o r t i o n  o f  th e  

w i l d  g e o d u c k s  a t  y o u r  p r o p o s e d  s i t e s  w o u l d  r e m a i n  a c o m m o n  p r o p e r t y  r e s o u r c e ,  

w h i c h  s h o u l d  b e  m a d e  a v a i l a b l e  f o r  o t h e r  u s e s . "  T h e  d e p a r t m e n t  a v e r t e d  t h a t  t h e  

A q u a t i c  F a r m i n g  A c t  a l l o w e d  a q u a t i c  f a r m e r s  to  t a k e  w i l d  r e s o u r c e s  f r o m  t h e i r  s i t e s  

o n l y  i f  t h e y  w e r e  i s s u e d  a  s t o c k  a c q u i s i t i o n  p e r m i t  u n d e r  A S  1 6 . 4 0 . 1 2 0 ,  w h i c h ,  in  t h e  

d e p a r t m e n t ’s  v i e w ,  a l l o w e d  f a r m e r s  to u s e  e x i s t i n g  s t o c k s  s o l e ly  t o  “ f u r t h e r  g r o w t h "  

a n d  fo r  “ p r o p a g a t i o n . ”  A c c o r d i n g  to  t h e  d e p a r t m e n t ,  a l l o w i n g  a q u a t i c  f a r m e r s  a 

b r o a d e r  r i g h t  t o  h a r v e s t  s t a n d i n g  s t o c k s  m i g h t  v i o l a t e  t h e  A l a s k a  C o n s t i t u t i o n :

It is  i m p o r t a n t  to  c l a r i f y  t h a t  an  a q u a t i c  f a r m  p e r m i t  

d o e s  n o t ,  in i t s e l f ,  g i v e  a  f a r m e r  t h e  e x c l u s i v e  r ig h t  to  

h a r v e s t ,  f o r  a  c o m m e r c i a l  p u r p o s e ,  t h e  w i l d  f i s h e r y  

r e s o u r c e s  t h a t  a r e  l o c a t e d  a t  t h e  f a r m  s i te .  A  c o n t r a r y
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c o n c l u s i o n  is i n c o n s i s t e n t  w i t h  t h e  l a w s  th a t  g o v e r n  a q u a t i c  

f a r m i n g ,  a n d  it m a y  c o n t r a d i c t  th e  A l a s k a  C o n s t i t u t i o n ’s 

p r o h i b i t i o n  a g a i n s t  e x c l u s i v e  r i g h t s  in  f i s h e r i e s .

T h e  a p p l i c a n t s  r e s p o n d e d  t h a t  t h e y  f o u n d  th e  d e p a r t m e n t ’s  c o n d i t i o n s  o f  

a p p r o v a l  t o  b e  u n r e a s o n a b l e .  T h e y  p r o p o s e d  s e v e r a l  a l t e r n a t i v e  a r r a n g e m e n t s .  A f t e r  

h o l d i n g  a  t e l e c o n f e r e n c e  to  d i s c u s s  t h e s e  a n d  o t h e r  o p t i o n s ,  t h e  d e p a r t m e n t  s e n t  t h e  

a p p l i c a n t s  a l e t t e r  s u m m a r i z i n g  t h e  g e n e r a l  p r i n c i p l e s  t h a t  it p r o p o s e d  to  u s e  to " g u i d e  

th e  d e p a r t m e n t ’s  a c t i o n s  o n  y o u r  p e n d i n g  p e r m i t  a p p l i c a t i o n s . ’’2 F o r  p r e s e n t  

p u r p o s e s ,  t h e  m o s t  i m p o r t a n t  p r i n c i p l e  w a s  th a t  the  d e p a r t m e n t  w o u l d  p e r m i t  th e  

a p p l i c a n t s  t o  u s e  e x i s t i n g  g e o d u c k s  o n l y  f o r  b r o o d  s t o c k  o r  f o r  a c t i v e  c u l t i v a t i o n :

P e r t i n e n t  s t a t u t e s  d o  n o t  a u t h o r i z e  a  f a r m e r  to  u s e  

s t a n d i n g ,  w i ld  s t o c k s  o f  g e o d u c k s  f o r  h a r v e s t  a n d  s a l e  

w i t h o u t  h a v i n g  f irs t  “ p r o p a g a t e d ,  f a r m e d ,  o r  c u l t i v a t e d ”  the  

w i l d  g e o d u c k s .  T h e  s t a t u t e s  d e f i n e  a n  " a q u a t i c  f a r m "  a s  “ a  

f a c i l i ty  t h a t  g r o w s ,  f a r m s ,  o r  c u l t i v a t e s  a q u a t i c  fa rm  

p r o d u c t s  in  c a p t i v i t y  u n d e r  p o s i t i v e  c o n t r o l . ”  It w o u l d  n o t  

b e  c o n s i s t e n t  w i t h  t h o s e  s t a t u t e s  to  a l l o w  a  f a n n e r  to  

h a r v e s t  w i l d  g e o d u c k s  w i t h o u t  f i rs t  h a v i n g  d o n e  a n y t h i n g  

to  i m p r o v e  t h e i r  a b u n d a n c e ,  g r o w t h  r a t e ,  o r  a n y  o t h e r  

a s p e c t  o f  p r o d u c t i v i t y .  T h e r e f o r e ,  th e  d e p a r t m e n t  w i l l  

i s s u e  s to c k  a c q u i s i t i o n  p e r m i t s  o n l y  fo r  t h e  p u r p o s e s  o f  

p r o v i d i n g  b r o o d  o r  s e e d  s t o c k  o r  f o r  g r o w i n g - o u t  u n d e r  

c > n tro l le d ,  e n h a n c e d  c u l t i v a t i o n .

T h e  a p p l i c a n t s  r e p l i e d  tha t  t h e  d e p a r t m e n t ’s  p r o p o s a l  t o  c o n d i t i o n  

a p p r o v a l  o f  t h e i r  a p p l i c a t i o n s  o n  th e s e  p r i n c i p l e s  w o u l d  p r e c l u d e  t h e m  f r o m  o p e r a t i n g  

s u c c e s s f u l l y .  T h e y  d e m a n d e d  an u n c o n d i t i o n a l  d e c i s i o n  o n  t h e i r  p e n d i n g  

a p p l i c a t i o n s .  In r e s p o n s e ,  t h e  C o m m i s s i o n e r  o f  F is h  a n d  G a m e  i s s u e d  a f i n a l  d e c i s i o n

2 T h e  d e p a r t m e n t  e v e n t u a l l y  c i r c u l a t e d  t h e s e  g e n e r a l  p r i n c i p l e s  a s  p r o p o s e d  

r e g u l a t i o n s  a n d  u l t i m a t e l y  a d o p t e d  t h e m .  5 A l a s k a  A d m i n i s t r a t i v e  C o d e  ( A A C )  4 1 . 2 4 0  

( 2 0 0 3 ) .  T h e  v a l i d i t y  o f  t h e  c u r r e n t  r e g u l a t i o n s  is  n o t  at i s s u e  h e r e .
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d e n y i n g  th e  p e r m i t s ,  r u l i n g  t h a t  t h e  a p p l i c a n t s  h a d  n o  r i g h t  to  c l a i m  w i l d  g e o d u c k s

a l r e a d y  o n  t h e i r  p r o p o s e d  s i t e s :

T h e  p r a c t i c a l  d i f f i c u l t i e s  o f  c h o o s i n g  t o  o p e r a t e  a n  a q u a t i c  

f a r m  w h e r e  t h e r e  [ i s ]  a n  a b u n d a n c e  o f  w i ld  s t o c k s  o f  

g e o d u c k s  d o [ ]  n o t  p r o v i d e  a b a s i s  f o r  c i r c u m v e n t i n g  s t a t e  

l a w  w i t h  r e g a r d  to a  c o m m o n  p r o p e r t y  r e s o u r c e .  / \ n  

a q u a t i c  f a r m e r  c a n n o t ,  u n d e r  s t a t e  l a w ,  h a r v e s t  w i l d  

g e o d u c k s  t h a t  [ t h e  a p p l i c a n t ]  h a s  d o n e  n o t h i n g  to  c u l t i v a t e  

u n d e r  t h e  a u s p i c e s  o f  a n  a q u a t i c  f a r m  p e n n i t .  T h e  A l a s k a  

C o n s t i t u t i o n  a n d  s t a t u t e s  t h a t  g o v e r n  a q u a t i c  fa rm  

o p e r a t i o n a l  p e r m i t s  p r o h i b i t  t h e  harv e s t  o f  s t a n d i n g  s t o c k s  

o f  w i l d  g c o d u c k s ,  u n l e s s  t h e  f a r m e r  h a s  a  v a l i d  s t o c k  

a c q u i s i t i o n  p e r m i t  ( w h i c h  c a n  b e  o b t a i n e d  u n d e r  l i m i t e d  

c i r c u m s t a n c e s )  o r  1, th e  f a r m e r  h a s  c u l t i v a t e d  th e  w i l d  

g e o d u c k s .

T h e  a p p l i c a n t s  a p p e a l e d  th e  c o m m i s s i o n e r ’s d e c i s i o n  to  t h e  s u p e r i o r  

c o u r t ,  i n s i s t i n g  th a t  t h e  d e p a r t m e n t  h a d  v i o l a t e d  t h e  A q u a t i c  F a n n i n g  A c t  b y  

c o n d i t i o n i n g  t h e i r  f a r m  o p e r a t i o n  p e r m i t s  o n  t h e i r  w i l l i n g n e s s  t o  m a k e  w i l d  g e o d u c k  

s t o c k s  a v a i l a b l e  f o r  c o m m o n  u s e .  A l t e r n a t i v e l y ,  t h e  a p p l i c a n t s  a r g u e d ,  t h e  

d e p a r t m e n t  s h o u l d  b e  e s t o p p e d  f r o m  p r o h i b i t i n g  t h e m  f r o m  h a i  v e s t i n g  t h e i r  s t a n d i n g  

s t o c k s ,  s i n c e  i t s  e a r l i e r  c o m m u n i c a t i o n s  h a d  p r o m i s e d  th a t  a l l  s u c c e s s f u l  a p p l i c a n t s  

f o r  s h e l l f i s h  f a r m i n g  p e r m i t s  w o u l d  a u t o m a t i c a l l y  r e c e i v e  th e  r i g h t  to  h a r v e s t  w i ld  

s t o c k .

S u p e r i o r  C o u r t  J u d g e  M i c h a e l  A .  T h o m p s o n  a f f i r m e d  th e  

c o m m i s s i o n e r ’ s  r u l i n g ,  r e l y i n g  o n  a c o n s t i t u t i o n a l  t h e o r y .  F i n d i n g  t h a t  “ [ t ]h e  r e a l  

q u e s t i o n  . . .  i s  n o t  w h e t h e r  th e  l e g i s l a t u r e  i n t e n d e d  to  a l l o w  [ s t o c k  a c q u i s i t i o n  p e r m i t ]  

h o l d e r s  to  h a r v e s t  w i l d  s t o c k ,  b u t  w h e t h e r  t h e  l e g i s l a t u r e  is  permitted  t o  d o  s o , ”  J u d g e  

T h o m p s o n  p a s s e d  o v e r  th e  d i s p u t e d  s t a t u t o r y  i s s u e s ,  r u l i n g  i n s t e a d  th a t  t h e  A l a s k a
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C o n s t i t u t i o n ’s  c o m m o n  u s e  c l a u s e 3 p r e c l u d e d  t h e  d e p a r t m e n t  f r o m  g i v i n g  g e o d u c k  

f a r m e r s  e x c l u s i v e  h a r v e s t  r i g h t s  t o  a n y  c o m m e r c i a l l y  s i g n i f i c a n t  w i l d  g e o d u c k  s t o c k s .

T h e  a p p l i c a n t s  a p p e a l  th is  d e c i s i o n .

III. DISCUSSION

A. Standard of Review

In  r e s o l v i n g  a d m i n i s t r a t i v e  a p p e a l s  f r o m  d e c i s i o n s  i s s u e d  b y  th e  s u p e r i o r  

c o u r t  a s  a n  i n t e r m e d i a t e  a p p e l l a t e  t r i b u n a l ,  w e  r e v i e w  t h e  a d m i n i s t r a t i v e  a g e n c y ’s 

d e c i s i o n  d i r e c t l y . 4 W e  a p p l y  o u r  i n d e p e n d e n t  j u d g m e n t  to  d e c i d e  q u e s t i o n s  o f  law  

i n v o l v i n g  s t a t u t o r y  a n d  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n . 5

B. Parties' Arguments

T h e  a p p l i c a n t s  c h a l l e n g e  t h e  s u p e r i o r  c o u r t ’s  r u l i n g  t h a t  t h e  A l a s k a  

C o n s t i t u t i o n ’s  c o m m o n - u s e  c l a u s e  f o r b i d s  g i v i n g  n e w l y  p e r m i t t e d  g e o d u c k  f a r m e r s  

h a r v e s t  r i g h t s  t o  g e o d u c k  s t o c k s  a l r e a d y  g r o w i n g  o n  t h e i r  f a r m s .  T h e y  m a i n t a i n  t h a t  

t h e  s u p e r i o r  c o u r t  m i s u n d e r s t o o d  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  A l a s k a  C o n s t i t u t i o n ’s  

c o m m o n - u s e  c l a u s e  a n d  n o - e x c l u s i v e - r i g h t  c l a u s e . h P o i n t i n g  to  c a s e s  l ik e  State  u.

A l a s k a  C o n s t ,  a r t .  V I I I ,  § 3 .

4 A l y e s k a  PipelineServ. Co.  v. D e S h o n g ,  7 7  P . 3 d  1 2 2 7 , 1 2 3 1  ( A l a s k a  2 0 0 3 ) .

State C o m m e r c i a l  Fisheries E ntry C o m m  'n v'. C a r / s o n , 6 5  P . 3 d  8 5  1, 8 5 8  

( A l a s k a  2 0 0 3 ) .

b A la s k a  C onst, a rt. V I I I ,  §§ 3 , 15.
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C  r jsky,1 O w s i c h e k  v. Stale * C W C  Fisheries  v. B u n k e r a n d  M c D o w e l l  v. State ™ 

t h e  a p p l i c a n t s  in s i s t  t h a t  th e  c o m m o n - u s e  c l a u s e  a n d  p u b l i c  t r u s t  d o c t r i n e  d o  n o t  

p r e v e n t  t h e  d e p a r t m e n t  f r o m  g i v i n g  s t a n d i n g  s t o c k s  t o  a q u a t i c  s h e l l f i s h  f a r m e r s .  

A l t e r n a t i v e l y ,  t h e  a p p l i c a n t s  a r g u e ,  e s t o p p e l  b a r s  th e  d e p a r t m e n t  f r o m  d e n y i n g  t h e i r  

a p p l i c a t i o n s .

T h e  s t a t e  c o u n t e r s  b y  a r g u i n g  th a t  th e  c o u r t ’s  c o n s t i t u t i o n a l  a n a l y s i s  w a s  

s o u n d .  A l t e r n a t i v e l y ,  r e n e w i n g  th e  s t a t u t o r y  a r g u m e n t s  th a t  t h e  s u p e r i o r  c o u r t  

d e c l i n e d  to  d e c i d e ,  th e  s t a t e  a s s e r t s  th a t  t h e  A q u a t i c  F a r m i n g  A c t  d o e s  n o t  g i v e  t h e  

d e p a r t m e n t  a u t h o r i t y  t o  g r a n t  e x c l u s i v e  s t a n d i n g - s t o c k  r i g h t s  t o  t h e  a p p l i c a n t s .

C. Procedural Objections to a Decision on Statutory Grounds

T h e  a p p l i c a n t s  r a i s e  a  p r o c e d u r a l  o b j e c t i o n  to  t h e  s t a t e ’s  s t a t u t o r y  

a r g u m e n t .  T h e y  m a i n t a i n  th a t  t h e  s t a t e  c a n n o t  p r o p e r l y  r e l y  o n  th is  t h e o r y ,  s i n c e  th e  

s u p e r i o r  c o u r t  d e c l i n e d  to  d e c i d e  it a n d  s i n c e  t h e  t h e o r y  is n o t  r a i s e d  in  t h e  a p p l i c a n t ' s  

s t a t e m e n t  o f  p o i n t s  o n  a p p e a l .  T h e  a p p l i c a n t s  u r g e  u s  to  c o n f i n e  o u r  r e v i e w  to  th e  

c o n s t i t u t i o n a l  i s s u e  d e c i d e d  b e l o w .  A l t e r n a t i v e l y ,  t h e y  a s k  u s  to  a l l o w  s u p p l e m e n t a l  

b r i e f i n g  i f  w e  r e a c h  th e  s t a t u t o r y  i s s u e .

B u t  t h e  t r i a l  c o u r t ' s  c h o i c e  o f  a p a r t i c u l a r  l e g a l  t h e o r y  d o e s  n o t  d e f i n e  

th e  s c o p e  o f  o u r  a p p e l l a t e  r e v i e w .  A n  a p p e l l a t e  c o u r t  m a y  u p h o l d  t h e  t r ia l  c o u r t ’ s 

j u d g m e n t  o n  a n y  l e g a l  t h e o r y  s u p p o r t e d  b y  th e  r e c o r d  —  e v e n  o n e  t h a t  t h e  tr ia l  c o u r t

6 6 7  P . 2 d  I 184  ( A l a s k a  1 9 8 3 ) .

7 6 3  P . 2 d  4 8 8  ( A l a s k a  1 9 8 8 ) .

7 5 5  P .2 d  I I 15 ( A l a s k a  1 9 8 8 ) .

785 P .2d 1 (A la s k a  1989).
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e x p r e s s l y  r e j e c t s . "  H e r e ,  th e  s t a t e ’s b r i e f  d i s c u s s e s  a s t a t u t o r y  p o i n t  t h a t  it p r o p e r l y  

r a i s e d  in  t h e  s u p e r i o r  c o u r t .  B o t h  p a r t i e s  b r i e f e d  a n d  a r g u e d  t h e  p o i n t  b e l o w .  

A l t h o u g h  t h e  s u p e r i o r  c o u r t  e l e c t e d  to  r e s t  i ts  r u l i n g  o n  c o n s t i t u t i o n a l  g r o u n d s ,  w e  

h a v e  o f t e n  r e c o g n i z e d  t h a t  a p p e a l s  s h o u l d  o r d i n a r i l y  n o t  b e  d e c i d e d  o n  c o n s t i t u t i o n a l

11 A s  w e  h e l d  in  Ransom i\ Haner, o n e  o f  o u r  e a r l i e s t  c a s e s ,

it  is  a  r u l e  o f  l a w  t h a t a n  a p p e l l e e  m a y  u r g e ,  a n d  th e  a p p e l l a t e  

c o u r t  s h o u l d  c o n s i d e r  in  d e f e n s e  o f a  d e c r e e  o r  j u d g m e n t  a n y  

m a t t e r  a p p e a r i n g  in  the  r e c o r d ,  e v e n  i f  r e j e c t e d  b e l o w  a n d  

e v e n  i f  a p p e l l e e ' s  a r g u m e n t  m a y  i n v o l v e  a n  a t t a c k  u p o n  t h e  

r e a s o n i n g  o f  t h e  l o w e r  c o u r t  o r  a n  i n s i s t e n c e  u p o n  m a t t e r  

o v e r l o o k e d  o r  i g n o r e d  b y  it.

3 6 2  P . 2 d  2 8 2 ,  2 8 5  ( A l a s k a  1 9 6 1 ) .  O u r  s u b s e q u e n t  c a s e s  h a v e  c o n s i s t e n t l y  r e c o g n i z e d  

a n d  a p p l i e d  t h i s  r u l e .  See, e.g., Dixon v. Pouncy, 9 7 9  P .2 d  5 2 0 ,  5 2 5  n . 6  ( A l a s k a  1 9 9 9 ) ;  

Bering Strait Sch. Dist.v. RLl Ins. Co., 8 7 3  P .2 d  1 2 9 2 , 1 2 9 5  ( A l a s k a  1 9 9 4 ) ;  Municipality 
o f  Anchorage v. Higgins, 7 5 4  P .2 d  7 4 5 ,  7 4 8  ( A l a s k a  1 9 8 8 ) ;  McGee v. State, 6 1 4  P . 2 d  

8 0 0 ,  8 0 6  n . 1 0  ( A l a s k a  1 9 8 0 ) ;  Carlson v. State, 5 9 8  P . 2 d  9 6 9 , 9 7 3  ( A l a s k a  1 9 7 9 ) ;  Pistro 
v. Slate, 5 9 0  P . 2 d  8 8 4 ,  8 8 8  n. 13 ( A l a s k a  I 9 7 9 ) ;  StorJahl v. Gov't Employees Ins. Co., 
5 6 4  P .2 d  6 3 ,  6 7  n. 16 ( A l a s k a  1 9 7 7 ) .
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g r o u n d s  w h e n  n a r r o w e r  g r o u n d s  a r e  a v a i l a b l e . 12 G i v e n  

t h e s e  c i r c u m s t a n c e s ,  w e  r e j e c t  t h e  a p p l i c a n t s ’ p r o c e d u r a l  o b j e c t i o n s .  W c  t h u s  t u r n  t o  

t h e  s t a t u t o r y  i s s u e s .

I). Relevant Statutory Framework

T h e  A q u a t i c  F a r m i n g  A c t  a u t h o r i z e s  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  

t o  i s s u e  p e m i i t s  f o r  a q u a t i c  f a r m i n g ;  c o n v e r s e l y ,  t h e  a c t  p r o h i b i t s  a q u a t i c  f a r m i n g

I h i s  p r i n c i p l e  o f  a b s t e n t i o n  i s  n o t  u n i q u e  to  A l a s k a .  See Escambia County 
v. M cM illan . 4 6 6  U .S .  4 8 ,  51 ( 1 9 8 4 )  ( “ It is  a  w e l l - e s t a b l i s h e d  p r i n c i p l e  g o v e r n i n g  th e  

p r u d e n t  e x e r c i s e  o f  t h i s  C o u r t ’s j u r i s d i c t i o n  t h a t  n o r m a l l y  t h e  C o u r t  w i l l  n o t  d e c i d e  a  

c o n s t i t u t i o n a l  q u e s t i o n  i f  t h e r e  is s o m e  o t h e r  g r o u n d  u p o n  w h i c h  to  d i s p o s e  o f  t h e  

c a s e."),Ashwander v, Tennessee Valley Auth., 2 9 7  U .S .  2 8 8 , 3 4 5 - 4 9  ( 1 9 3 6 )  ( e s t a b l i s h i n g  

t h a t  c o n s t i t u t i o n a l  q u e s t i o n s  s h o u l d  b e  a v o i d e d  i f  t h e r e  a r e  n a r r o w e r  g r o u n d s  f o r  m a k i n g  

a d e c i s i o n ) .  A l a s k a ’s a p p e l l a t e  c o u r t s  h a v e  o f t e n  i n v o k e d  th i s  p r i n c i p l e .  See, e.g., 
Municipality o f  Anchorage v. Anchorage Daily News, 7 9 4  P . 2 d  5 8 4 ,  5 9 4  n. 18 ( A l a s k a  

19 9 0 )  ( c i v i l  r u l e s  c o n s t i t u t e  s u f f i c i e n t  d e v i c e  f o r  c o n t r o l l i n g  d i s c o v e r y  h a r a s s m e n t ,  t h u s  

d e c l i n e  t o  r e a c h  b r o a d e r  c o n s t i t u t i o n a l  i s s u e ) ;  State v. F/V Baranof, 6 7 7  P . 2 d  12 4 5 .  1 2 5 5  

( A l a s k a  1 9 8 4 )  ( s i n c e  o w n e r s  w e r e  a f f o r d e d  d u e  p r o c e s s ,  n e e d  n o t  a d d r e s s  

c o n s t i t u t i o n a l i t y  o f  s t a t u t e ) ;  Zerbe v. State, 5 7 8  P .2 d  5 9 7 ,  5 9 8  ( A l a s k a  1 9 7 8 )  ( b e c a u s e  

o f  d i s p o s i t i o n  o f  f i r s t  p o i n t  o n  a p p e a l ,  n e e d  n o t  a d d r e s s  c o n s t i t u t i o n a l  i s s u e ) ,  overruled 
on other grounds by Stephens v. State, Dep 't o f  Revenue, 7 4 6  P .2 d  9 0 8  ( A l a s k a  1 9 8 7 ) ;  

Puller v. Municipality o f  Anchorage, 5 7 4  P .2 d  1 2 8 5 ,  1 2 8 8  ( A l a s k a  1 9 7 8 )  ( i n  l ig h t  o f  

c o n s t r u c t i o n  o f  s t a t u t e ,  d o  n o t  r e a c h  c o n s t i t u t i o n a l  i s s u e s ) ;  State v. City o f  Anchorage, 
5 1 3  P .2 d  1 1 0 4 .  I 1 12 ( A l a s k a  1 9 7 3 )  ( i n t e r p r e t a t i o n  o f  s t a t u t e  m a k e s  it u n n e c e s s a r y  to  

r e a c h  c o n s t i t u t i o n a l  i s s u e ) ,  overruled on other grounds by State v. Alex, 6 4 6  P . 2 d  2 0 3  

( A l a s k a  1 9 8 2 ) ;  Anniskette v. State, 4 8 9  P . 2 d  1 0 1 2 ,  1 0 1 6  ( A l a s k a  1 9 7 1 )  ( s i n c e  c o n d u c t  

p r o t e c t e d  b y  c o n s t i t u t i o n ,  d o  n o t  r e a c h  b r o a d e r  q u e s t i o n  o f  s t a t u t e ’ s c o n s t i t u t i o n a l i t y ) ;  

Perry v. State, 4 2 9  P .2 d  2 4 9 ,  2 5 1 - 5 2  ( A l a s k a  1 9 6 7 )  ( s h o u l d  n o t  p a s s  o n  c o n s t i t u t i o n a l  

i s s u e  u n l e s s  d e t e r m i n a t i o n  e s s e n t i a l  to  d e c i s i o n  o f  c a s e ) ;  Robins v. Municipality o f  
Anchorage, 7 1 1 P . 2 d  5 5 0 , 5 5 2  ( A l a s k a  A p p .  1 9 8 5 )  ( n e e d  n o t  d e c i d e  c o n s t i t u t i o n a l  i s s u e ,  

s i n c e  p r o b a b l e  c a u s e  f o r  a r r e s t  e x i s t e d  p r i o r  to  g i v i n g  b r e a t h  te s t ) ;  State v. Williams, 6 5 3  

P .2 d  1 0 6 7 ,  1 0 6 9  ( A l a s k a  A p p .  1 9 8 2 )  ( d o  n o t  r e a c h  c o n s t i t u t i o n a l  i s s u e  s i n c e  c a s e c a n  b e  

r e s o l v e d  b y  a p p l y i n g  A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e ) ,  a ff ’d in part, 6 8 1  P . 2 d  3 1 3  

( A l a s k a  1 9 8 4 ) .
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e x c e p t  a s  p e r m i t t e d . 13 T h e  a c t  a u t h o r i z e s  t h e  d e p a r t m e n t  to i s s u e  t w o  d i s t i n c t  k i n d s  o f  

p e r m i t s :  p e r m i t s  to  o p e r a t e  a q u a t i c  f a r m s  a n d  p e r m i t s  to  a c q u i r e  s t o c k  fo r  a q u a t i c  

f a r m s . 14

1. Operation Permits

A l a s k a  S t a t u t e  1 6 . 4 0 . 1 0 0  d e s c r i b e s  t h e  f i r s t  k in d  o f  p e r m i t ,  a n  o p e r a t i o n  

p e r m i t ,  p r o v i d i n g ,  “ A  p e r s o n  m a y  n o t ,  w i t h o u t  a  p e r m i t  f r o m  t h e  c o m m i s s i o n e r ,

A t  t h e  t i m e s  r e l e v a n t  to  t h i s  c a s e ,  A S  16 . 4 0 . 1 0 0  p r o v i d e d :

( a )  A  p e r s o n  m a y  n o t ,  w i t h o u t  a  p e r m i t  f r o m  the 

c o m m i s s i o n e r ,  c o n s t r u c t  o r  o p e r a t e

( 1 )  a n  a q u a t i c  f a rm ;  o r

( 2 )  a h a t c h e r y  f o r  t h e  p u r p o s e  o f  s u p p l y i n g  

a q u a t i c  p l a n t s  o r  s h e l l f i s h  to a n  a q u a t i c  f a rm .

( b ) A  p e r m i t  i s s u e d  u n d e r  t h i s  s e c t i o n  a u t h o r i z e s  th e  

p e r m i t t e e ,  s u b j e c t  to t h e  c o n d i t i o n s  o f  A S  1 6 . 4 0 . 1 0 0  —  

1 6 . 4 0 . 1 9 9  a n d  A S  1 7 .2 0 ,  t o  a c q u i r e ,  p u r c h a s e ,  o f f e r  to  

p u r c h a s e ,  t r a n s f e r ,  p o s s e s s ,  s e l l ,  a n d  o f f e r  t o  sell  s t o c k  a n d  

a q u a t i c  f a r m  p r o d u c t s  t h a t  a r e  u s e d  o r  r e a r e d  a t  t h e  h a t c h e r y  

o r  a q u a t i c  f a r m .  A  p e r s o n  w h o  h o l d s  a p e r m i t  u n d e r  th i s  

s e c t i o n  m a y  se l l  o r  o f f e r  to  s e l l  s h e l l f i s h  s t o c k  to  t h e  

d e p a r t m e n t  o r  to  a n  a q u a t i c  f a r m  o r  r e l a t e d  h a t c h e r y  o u t s i d e  

o f  t h e  s t a t e .

( c )  T h e  c o m m i s s i o n e r  m a y  a t t a c h  c o n d i t i o n s  t o  a 

p e r m i t  i s s u e d  u n d e r  th i s  s e c t i o n  t h a t  a r e  n e c e s s a r y  t o  p r o t e c t  

n a t u r a l  f i s h  a n d  w i l d l i f e  r e s o u r c e s .

( d )  N o t w i t h s t a n d i n g  o t h e r  p r o v i s i o n s  o f  l a w ,  the  

c o m m i s s i o n e r  m a y  n o t  i s s u e  a  p e r m i t  u n d e r  th is  s e c t i o n  f o r  

t h e  f a r m i n g  o f ,  o r  h a t c h e r y  o p e r a t i o n s  i n v o l v i n g ,  A t l a n t i c  

s a l m o n .

See A S  1 6 .4 0 .1 0 0  and A S  1 6 .4 0 .1 20 .
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c o n s t r u c t  o r  o p e r a t e  . . .  a n  a q u a t i c  f a r m . ” 15 A n  o p e r a t i o n  p e r m i t  i s s u e d  u n d e r  th i s  

s e c t i o n  a l l o w s  a q u a t i c  f a r m e r s  to  a c q u i r e  a n d  s e l l  “ s t o c k  a n d  a q u a t i c  f a r m  p r o d u c t s  

t h a t  a r e  u s e d  o r  r e a r e d  a t  t h e  h a t c h e r y  o r  a q u a t i c  f a r m . ” 16 T h e  a c t  a s s i g n s  p r e c i s e  

m e a n i n g s  t o  t h e  t e r m s  “ a q u a t i c  f a r m  p r o d u c t "  a n d  “ s t o c k " :

“ a q u a t i c  f a rm  p r o d u c t ”  m e a n s  a n  a q u a t i c  p l a n t  o r  

s h e l l f i s h ,  o r  p a r t  o f  a n  a q u a t i c  p l a n t  o r  s h e l l f i s h ,  t h a t  is 

p r o p a g a t e d ,  f a r m e d ,  o r  c u l t i v a t e d  in a n  a q u a t i c  f a rm  a n d  

s o l d  o r  o f f e r e d  f o r  s a le ;

“ s t o c k ”  m e a n s  l iv e  a q u a t i c  p l a n t s  o r  s h e l l f i s h  

a c q u i r e d ,  c o l l e c t e d ,  p o s s e s s e d ,  o r  i n t e n d e d  fo r  u s e  b y  a  

h a t c h e r y  o r  a q u a t i c  f a r m  f o r  t h e  p u r p o s e  o f  f u r t h e r  g r o w t h  

o r  p r o p a g a t i o n . 1' 71

In  d e c i d i n g  w h e t h e r  t o  i s s u e  a n  o p e r a t i o n  p e r m i t  u n d e r  s e c t i o n  . 1 0 0 ,  t h e  

d e p a r t m e n t  m u s t  c o n s i d e r  f o u r  c r i t e r i a :

( 1 ) t h e  p h y s i c a l  a n d  b i o l o g i c a l  c h a r a c t e r i s t i c s  o f  

t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  l o c a t i o n  m u s t  b e  s u i t a b l e  f o r  

t h e  f a r m i n g  o r  t h e  s h e l l f i s h  o r  a q u a t i c  p l a n t  p r o p o s e d ;

( 2 )  t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  m a y  n o t  

r e q u i r e  s i g n i f i c a n t  a l t e r a t i o n s  in  t r a d i t i o n a l  f i s h e r i e s  o r  

o t h e r  e x i s t i n g  u s e s  o f f i s h  a n d  w i l d l i f e  r e s o u r c e s ;

( 3 )  t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  m a y  n o t  

s i g n i f i c a n t l y  a f f e c t  f i s h e r i e s ,  w i l d l i f e ,  o r  t h e i r  h a b i t a t s  in  a n  

a d v e r s e  m a n n e r :  a n d

15 A S  1 6 . 4 0 . 1 0 0 ( a ) ( 1 ) .

16 S e e  A S  1 6 . 4 0 . 1 0 0 ( b ) .  M o r e o v e r ,  w i t h  r e s p e c t  to  o p e r a t i n g  p e r m i t s ,

A S  1 6 . 4 0 . 1 0 0 ( c )  g i v e s  t h e  d e p a r t m e n t  b r o a d  d i s c r e t i o n  to  “ a t t a c h  c o n d i t i o n s  to a  p e r m i t

. . .  t h a t  a r e  n e c e s s a r y  t o  p r o t e c t  n a t u r a l  f i s h  a n d  w i l d l i f e  r e s o u r c e s . ”

17 A S  1 6 . 4 0 . 1 9 9 ( 2 ) ,  (8 ) .
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( 4 )  t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  p l a n s  a n d  

s t a f f i n g  p l a n s  m u s t  d e m o n s t r a t e  t e c h n i c a l  a n d  o p e r a t i o n a l  

f e a s i b i l i t y . 11*1

2. Stock Acquisition Permits

A l a s k a  S t a t u t e  16 . 4 0 . 1 2 0  d e s c r i b e s  th e  s e c o n d  k i n d  o f  p e r m i t  r e q u i r e d  

f o r  a q u a t i c  f a r m i n g ,  a n  " a q u a t i c  s t o c k  a c q u i s i t i o n "  p e r m i t .  S e c t i o n  . 12 0  p r o v i d e s  t h a t  

" [ a ]  p e r s o n  m a y  n o t  a c q u i r e  a q u a t i c  p l a n t s  o r  s h e l l f i s h  f r o m  w i l d  s t o c k  in t h e  s t a t e  f o r  

t h e  p u r p o s e  o f  s u p p l y i n g  s t o c k  to  a n  a q u a t i c  fa rm  o r  h a t c h e r y  r e q u i r e d  t o  h a v e  a 

p e r m i t  u n d e r  A S  1 6 . 4 0 . 1 0 0  u n l e s s  t h e  p e r s o n  h o l d s  a n  a c q u i s i t i o n  p e r m i t . ” 19 A n  

a q u a t i c  s t o c k  a c q u i s i t i o n  p e r m i t  e n a b l e s  p e r m i t  h o l d e r s  t o  a c q u i r e  w i l d  s t o c k ,  b u t  o n ly  

" f o r  t h e  p u r p o s e s  o f  s u p p l y i n g  s t o c k  . . .  to  a n  a q u a t i c  f a r m  o r  h a t c h e r y  r e q u i r e d  to  

h a v e  [a n  o p e r a t i n g ]  p e r m i t  u n d e r  A S  1 6 . 4 0 .1 0 0  . . . [ o r  to ]  t h e  d e p a r t m e n t . ” 20 A n y  

w i l d  s h e l l f i s h  a c q u i r e d  u n d e r  a  s to c k  a c q u i s i t i o n  p e r m i t  “b e c o m e  t h e  p r o p e r t y  o f  t h e  

p e r m i t  h o l d e r  a n d  a r e  n o  l o n g e r  a p u b l i c  o r  c o m m o n  r e s o u r c e . " 21

E. Department's Authority To Authorize Harvest of Wild Stocks

T h e  s t a t e  a s s e r t s  th a t  t h e s e  s t a t u t e s  l e a v e  t h e  d e p a r t m e n t  n o  a u t h o r i t y  to  

g r a n t  s h e l l f i s h  f a r m e r s  a  r i g h t  t o  h a r v e s t  a n d  se l l  t h e  w i l d  g e o d u c k s  a l r e a d y  

p o p u l a t i n g  t h e i r  f a r m  s i t e s .  T h e  s t a t e ’s  a r g u m e n t  h a s  m e r i t .

T h e  a c t  d e s c r i b e s  o n l y  t w o  w a y s  to r  t h e  d e p a r t m e n t  to  g i v e  —  a n d  fo r  

a q u a t i c  f a r m e r s  t o  r e c e i v e  —  a c c e s s  t o  w i l d  g e o d u c k  s t o c k s :  t h r o u g h  a n  o p e r a t i o n  

p e r m i t  i s s u e d  u n d e r  A S  1 6 . 4 0 . 1 0 0  o r  t h r o u g h  a s t o c k  a c q u i s i t i o n  p e r m i t  i s s u e d  u n d e r

IH A S  1 6 . 4 0 . 1 0 5 .

19 A S  1 6 . 4 0 . 1 2 0 ( a ) .

2,1 A S  1 6 . 4 0 . 1 2 0 ( b ) .

21 A S  1 6 .4 0 .1 2 0 (g ) .
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A S  1 6 . 4 0 . 1 2 0 .  I f  [ h e  a p p l i c a n t s  h a v e  a n y  ' ' ' a i m  to  t h e  w i l d  s t o c k s  o n  t h e i r  p r o n o s e d  

s i t e s ,  t h e n ,  t h e i r  c l a i m s  m u s t  a r i s e  u n d e r  t h e s e  p r o v i s i o n s .

T h e  o p e r a t i o n  p e r m i t  s t a t u t e .  A S  1 6 . 4 0 . 1 0 0 ,  n e i t h e r  s t a t e s  n o r  i m p l i e s  

t h a t  a  r i g h t  to  h a r v e s t  a n d  se l l  w i l d  s t o c k s  a r i s e s  f r o m  a n  o p e r a t i o n  p e r m i t .  It  a l l o w s  

f a r m e r s  to  a c q u i r e  a n d  se l l  a q u a t i c  f a r m  p r o d u c t s  a n d  s t o c k  o n l y  w h e n  th e  p r o d u c t s  o r  

s t o c k  a r e  “ u s e d  o r  r e a r e d  a t  th e  h a t c h e r y  o r  a q u a t i c  f a r m . ” 22 B y  r e q u i r i n g  a l l  a q u a t i c  

" f a r m  p r o d u c t s ”  a n d  “ s t o c k ”  a c q u i r e d  o r  s o ld  b y  a n  a q u a t i c  f a r m  to  b e  " u s e d  o r  r e a r e d  

a t ”  t h e  f a r m ,  t h i s  p r o v i s i o n  p r e c l u d e s  h a r v e s t i n g  u n f a r m e d ,  w i l d  g e o d u c k  s t o c k  f o r  t h e  

p u r p o s e  o f  s a l e .  S i m i l a r l y ,  n o  r i g h t  t o  h a r v e s t  w i l d  g c o d u c k s  f o r  g e n e r a l  c o m m e r c i a l  

p u r p o s e s  e m e r g e s  u n d e r  t h e  s t o c k  a c q u i s i t i o n  p e r m i t  s t a t u t e ,  A S  1 6 .4 0 .1 2 0 .  A s  w e  

h a v e  s e e n ,  s t o c k  a c q u i s i t i o n  p e r m i t s  i s s u e d  u n d e r  t h i s  s e c t i o n  o n l y  a l l o w  t h e i r  h o l d e r s  

t o  a c q u i r e  w i ld  s t o c k  f o r  l i m i t e d  p u r p o s e s :  to  s u p p l y  s t o c k  to  th e  d e p a r t m e n t  o r  to  a 

l i c e n s e d  a q u a t i c  h a t c h e r y  o r  f a r m . 23

In  a r g u i n g  t h e i r  c a s e  b e f o r e  the  d e p a r t m e n t ,  t h e  a p p l i c a n t s  p r o p o s e d  

s e v e r a l  t h e o r i e s  f o r  f i n d i n g  th a t  a  s t o c k  a c q u i s i t i o n  p e r m i t  w o u l d  a u t h o r i z e  h a r v e s t i n g  

a n d  s e l l i n g  t h e  w i l d  g c o d u c k  s t o c k s  o n  t h e i r  s i t e s .  F o r  e x a m p l e ,  p o i n t i n g  to  t h e  a c t ’s 

d e f i n i t i o n  o f  “ s t o c k . ”  w h i c h  w o u l d  o n l y  e n c o m p a s s  g e o d u c k s  t h a t  w e r e  " i n t e n d e d  f o r  

u s e  . . .  f o r  . .  . f u r t h e r  g r o w t h  o r  p r o p a g a t i o n , ” 24 th e  a p p l i c a n t s  s u g g e s t e d  t h a t  t h e  w i l d  

g e o d u c k s  t h e y  i n t e n d e d  to  h a r v e s t  a n d  s e l l  w o u l d  q u a l i f y  a s  s t o c k  c o v e r e d  b y  t h e i r  

a c q u i s i t i o n  p e r m i t s  b e c a u s e  th e  g e o d u c k s  w o u l d  u n d e r g o  " f u r t h e r  g r o w t h ” b e t w e e n  

t h e  t i m e  th e  p e r m i t s  w e r e  i s s u e d  a n d  the  t i m e  t h e  h a r v e s t  a n d  s a le  o c c u r r e d .  Y e t  b y

A S  1 6 . 4 0 . 1 0 0 ( b ) .

A S  1 6 . 4 0 . 1 2 0 ( b ) .

A S  1 6 . 4 0 . 1 9 9 ( 8 ) .
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r e q u i r i n g  s t o c k  to  b e  “ i n t e n d e d  f o r  u s e  fo r  f u r t h e r  g r o w t h  o r  p r o p a g a t i o n , ”  t h e  

s t a t u t o r y  d e f i n i t i o n  o f  “ s t o c k ”  d e m a n d s  s o m e t h i n g  m o r e  t h a n  p a s s i v e  g r o w t h ,  i ts  

e x p r e s s  t e r m s  c o m m a n d  a n  in t e n t  to  "use" t h e  w i l d  s t o c k  “fo r "  f u r t h e r  g r o w t h .  T h e s e  

p u r p o s i v e  w o r d s  u n m i s t a k a b l y  s i g n a l  a n  i n t e n d e d  u s e  t h a t  w i l l  p r o d u c e  g r o w t h  

t h r o u g h  a c t i o n  —  a n  a c t i v e  “ u s e ”  o f  t h e  s t o c k  b y  th e  f a r m e r  “ f o r ”  p r o m o t i n g  i ts  

f u r t h e r  g r o w t h .  A  m e r e  w a i t i n g  p e r i o d  b e t w e e n  i s s u a n c e  o f  a  p e r m i t  a n d  c o m m e r c i a l  

h a r v e s t  w o u l d  n o t  m e e t  t h i s  d e f i n i t i o n .

T he ap p lic a n ts a lso c la im e d a r ig h t to h a rve s t e x is t in g  geodu ck s to c k s 

unde r a n o th e r p ro v is io n  o f the s to c k a c q u is it io n  p e rm it s ta tu te , AS 16 .4 0 .1 2 0 (0 - T h is  

p ro v is io n  d ire c ts th e  depa rtm en t to issue a s tock a c q u is it io n  p e rm it i f  “ w i ld  s to ck is 

necessa ry to m ee t the in it ia l needs o f  fann o r h a tc h e ry s to c k .”  C o n te n d in g  tha t 

c o m m e rc ia lly  h a rv e s tin g w i ld  s tocks is necessa ry to m ake g e o d u c k fa rm in g  a v ia b le  

e n te rp r is e , the a p p lic a n ts reasoned th a t sub se c tio n .1 2 0 (0  w o u ld  a llo w  th em  to 

re c e iv e  p e n n its to ha rves t w i ld  geoduck s to cks . T h u s , in the a p p lic a n ts ’ v ie w , the 

depa rtm en t acted u n la w fu l ly  in p ro p o s in g to c o n d it io n  th e ir p e rm its  on th e ir 

w il l in g n e s s  to su rre n d e r e x is t in g  geoduck s tocks .

B u t  t h i s  a r g u m e n t  d i s r e g a r d s  th e  s p e c i f i c  t e r m s  o f  A S  1 6 . 4 0 . 1 2 0 ( 0 -  

S u b s e c t i o n  . 1 2 0 ( 0  a u t h o r i z e s  t h e  d e p a r t m e n t  t o  i s s u e  a c q u i s i t i o n  p e r m i t s  f o r  w i l d  

s t o c k  w h e n  n e c e s s a r y  to  m e e t  a  f a r m ’s  “ in i t i a l  n e e d s  o f  f a r m  . .  . stock." H e n c e ,  th i s  

p r o v i s i o n  d o e s  n o t  a d d r e s s  a  f a r m ’s g e n e r a l  s t a r t u p  n e e d s ;  it o n l y  a d d r e s s e s  a  f a r m ' s  

in i t i a l  n e e d s  f o r  “ s t o c k . ”  A  “ s t o c k , ”  a s  d i s c u s s e d  a b o v e ,  m a y  o n l y  b e  u s e d  “ f o r  

f u r t h e r  g r o w t h  o r  p r o p a g a t i o n . ” 25 H e r e  t h e  a p p l i c a n t s ’ p r o p o s a l  to  h a r v e s t  a n d  se l l

25 Id.
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w i l d  g e o d u c k s  f r o m  t h e i r  s i t e s  a n d  to  p l o w  t h e i r  e a r n i n g s  b a c k  i n t o  t h e i r  f a r m s  h a s  n o  

d i r e c t  r e l a t i o n  to  t h e i r  in i t ia l  n e e d s  f o r  f a r m  s to c k .

N o r  d o  t h e  a p p l i c a n t s ’ a r g u m e n t s  f a r e  a n y  b e t t e r  u n d e r  t h e  s t a t u t o r y  

p r o v i s i o n  g o v e r n i n g  o p e r a t i o n  p e r m i t s ,  A S  1 6 .4 0 .1 0 0 .  A s  a l r e a d y  e x p l a i n e d  in 

d i s c u s s i n g  t h e  r e l e v a n t  s t a t u t o r y  f r a m e w o r k ,  a n  o p e r a t i o n  p e r m i t  i s s u e d  u n d e r  

s e c t i o n  . 1 0 0  d o e s  n o t  g e n e r a l l y  a u t h o r i z e  g e o d u c k  f a r m e r s  to  s e l l  w i l d  g e o d u c k  

s t o c k s ;  i n s t e a d ,  it o n l y  p e r m i t s  t h e m  to a c q u i r e  o r  s e l l  “ s t o c k "  a n d  “ a q u a t i c  f a r m  

p r o d u c t s "  i f  t h e y  “ a r e  u s e d  o r  r e a r e d  a t  t h e  . . .  a q u a t i c  f a r m . "  A l t h o u g h  th e  a p p l i c a n t s  

m a i n t a i n e d  b e l o w  th a t  t h e i r  p r o p o s e d  h a r v e s t  a n d  s a l e  o f  w i ld  g e o d u c k s  w o u l d  

a m o u n t  to  a “ u s e ”  u n d e r  s u b s e c t i o n  . 1 0 0 ( b ) ,  t h e i r  a r g u m e n t  s t r a i n s  t h e  s t a t u t e ’s p l a i n  

m e a n i n g  b e y o n d  p l a u s i b l e  l im i t s .  M o r e o v e r ,  t h e  a r g u m e n t  d i s r e g a r d s  t h e  n e e d  to  

i n t e r p r e t  s u b s e c t i o n  . 1 0 0 ( b ) ’s  r e f e r e n c e s  to  “ s t o c k ”  a n d  “ a q u a t i c  f a r m  p r o d u c t s ”  in 

l ig h t  o f  A S  1 6 . 4 0 . 1 9 9 ’s p r o v i s i o n s  d e f i n i n g  th o s e  t e r m s :  to  q u a l i f y  a s  s a l a b l e  “ s l o c k , ” 

a w i l d  g e o d u c k  w o u l d  h a v e  to  b e  “ i n t e n d e d  f o r  u s e  b y  [an ]  . . . a q u a t i c  f a rm  f o r  t he 

p u r p o s e  o f  further g r o w t h  or  propagation"-,  a n d  to  q u a l i f y  a s  “ a  f a r m  p r o d u c t , "  t h e  

g e o d u c k  w o u l d  h a v e  to  b e  “ p r o p a g a t e d ,  f a n n e d ,  o r  c u l t i v a t e d  in a n  a q u a t i c  f a r m . ” 2'’

In  s h o r t ,  n o  p r o v i s i o n  o f  t h e  a q u a t i c  f a r m i n g  a c t  e m p o w e r s  t h e  

d e p a r t m e n t  to g r a n t  —  o r  e n t i t l e s  t h e  h o l d e r  o f  a n  o p  ' r a t i o n  o r  s t o c k  a c q u i s i t i o n  

p e r m i t  to  c l a i m  —  e x c l u s i v e  r i g h t s  to  h a r v e s t  a n d  se l!  e x i s t i n g  w i l d  g e o d u c k  s t o c k s .

W c  t h u s  c o n c l u d e  th a t  th e  c o m m i s s i o n e r  p r o p e r l y  d e n i e d  t h e  d i s p u t e d  a p p l i c a t i o n s .  

O u r  r e l i a n c e  o n  t h i s  s t a t u t o r y  g r o u n d  m a k e s  it u n n e c e s s a r y  to  d e c i d e  w l .  ( h e r  i h e  

A l a s k a  C o n s t i t u t i o n  w o u l d  b e  v i o l a t e d  b y  g i v i n g  g e o d u c k  f a r m e r s  e x c l u s i v e  r i g h t s  to  

e x i s t i n g  w i l d  s t o c k s .

A S  1 6 .4 0 .1 9 9 (2 ) and (8 ) .
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F. Estoppel

A  f in a l  p o i n t  o f  e q u i t y  r e m a i n s  t o  b e  c o n s i d e r e d .  T h e  a p p l i c a n t s  a s s e r t  

t h a t  t h e  d e p a r t m e n t  s h o u l d  b e  e s t o p p e d  f r o m  d e n y i n g  t h e m  t h e  e x c l u s i v e  r i g h t  to  

h a r v e s t  w i l d  g e o d u c k s  b e c a u s e  it r e p e a t e d l y  a s s u r e d  t h e m  t h a t  th e y  w o u l d  a c q u i r e  th e  

r i g h t  w i t h  t h e i r  p e r m i t s .  A l t h o u g h  t h e  d e p a r t m e n t  v i g o r o u s l y  d i s p u t e s  t h e  a p p l i c a n t s ’ 

i n t e r p r e t a t i o n  o f  its p r i o r  c o m m u n i c a t i o n s ,  w e  n e e d  n o t  d e c i d e  t h e  d i s p u t e  a s  t o  t h e  

m e a n i n g  o f  t h e  d e p a r t m e n t ’s  s t a t e m e n t s .  W c  h a v e  p r e \  i o u s l y  r e c o g n i .  ed  t h a t  p r i v a t e  

p a r t i e s  m a y  i n v o k e  e s t o p p e l  a g a i n s t  t h e  s t a t e  in  c e r t a i n  e x c e p t i o n a l  c a s e s . 27 B u t  w h e n  

a  p a r t y ’s  r e q u e s t  f o r  e s t o p p e l  w o u l d  r e q u i r e  t h e  g o v e r n m e n t  t o  t a k e  u n l a w f u l  o r  

o t h e r w i s e  u n a u t h o r i z e d  a c t i o n ,  w e  h a v e  c a r e f u l l y  r e s t r i c t e d  th e  d e f e n s e ’s u s e  to  

c i r c u m s t a n c e s  in  w h i c h  t h e  b a l a n c e  o f  e q u i t i e s  m a n i f e s t l y  f a v o r s  th e  r e q u e s t i n g  p a r t y  

a n d  e s t o p p e l  is  n e c e s s a r y  to  a v o i d  f u r t h e r  i n j u s t i c e . 28 C o n s i d e r i n g  th e  t o t a l i t y  o f  t h e  

‘ i r c u m s t a n c e s  h e r e ,  a l t h o u g h  t h e  d e p a r t m e n t ' s  p r i o r  r e p r e s e n t a t i o n s  h a v e  

u n d e r s t a n d a b l y  c a u s e d  c o n s i d e r a b l e  d i s a p p o i n t m e n t ,  w e  c a n n o t  s a y  t h a t  th e  e q u i t i e s  

w e i g h  h e a v i l y  in t h e  a p p l i c a n t s ’ f a v o r ,  n o r  d o  w e  s e e  a n y  c o m p e l l i n g  n e e d  to i n v o k e  

e s t o p p e l  a s  a  m e a n s  to  p r e v e n t  w a s t e  o r  a v o i d  i n j u s t i c e . 29

T h u s ,  e v e n  a s s u m i n g  t h a t  t h e  a p p l i c a n t s  r e a s o n a b l y  i n t e r p r e t e d  th e  

d e p a r t m e n t ’s  p r i o r  r e p r e s e n t a t i o n s  a s  u n e q u i v o c a l  p r o m i s e s ,  w e  c o n c l u d e  t h a t  t h e

See, e.g.. State v. Schnell, 8 P . 3 d  3 5 1 ,  3 5 6  ( A l a s k a  2 0 0 0 ) ;  Wassink v. 
Hawkins, 7 6 3  P . 2 d  9 7 1 ,  9 7 5  ( A l a s k a  1 9 8 8 ) .

Municipality o f Anchorage v. Schneider, 6 8 5  P . 2 d  9 4 ,  9 8  ( A l a s k a  1 9 8 4 )  

( r e i n s t a t i n g  o t h e r w i s e  u n l a w f u l  b u i l d i n g  p e r m i t  b y  e s t o p p e l  a g a i n s t  M u n i c i p a l i t y  w h e n  

w a r r a n t e d  b y  s t r o n g  e q u i t i e s  a n d  n e c e s s a r y  t o  a v o i d  i n j u s t i c e ) .

W e  f i n d  t h e  a p p l i c a n t s '  r e l i a n c e  o n  State v. Schnell u n a v a i l i n g  s i n c e  o u r  

r u l i n g  t h e r e  s i m p l y  a p p r o v e d  a n  a p p l i c a t i o n  o f  e s t o p p e l  t o  t e m p e r  t h e  s t a t e ’s  o t h e r w i s e  

l a w f u l  d i s c i p l i n a r y  a c t i o n  a g a i n s t  a  l i c e n s e e .  8 P . 3 d  at 3 5 6 ,
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b a l a n c e  o f  t h e  e q u i t i e s  w o u l d  fa l l  w e l l  s h o r t  o f  j u s t i f y i n g  a n  o r d e r  c o m p e l l i n g  th e  s t a t e  

to  i s s u e  p e r m i t s  f o r  e x c l u s i v e  f i s h i n g  r i g h t s  t h a t  th e  l e g i s l a t u r e  h a s  n o t  a u t h o r i z e d  it to  

g r a n t . 30

IV. CONCLUSION

F o r  t h e s e  r e a s o n s ,  w e  A F F I R M  t h e  d e p a r t m e n t ’s d e c i s i o n  d e n y i n g  th e  

d i s p u t e d  a p p l i c a t i o n s  fo r  a q u a t i c  f a r m i n g  p e r m i t s .

In  r e a c h i n g  th is  c o n c l u s i o n ,  w e  n o t e  t h a t  th e  a p p l i c a n t s  h a v e  a d v a n c e d  n o  

c l a i m s  f o r  n a r r o w e r  f o r m s  o f  e q u i t a b l e  r e l i e f  s u c h  a s  m o n e y  d a m a g e s  t a i l o r e d  to  

c o m p e n s a t e  t h e m  f o r  d i r e c t  c o s t s  a c t u a l l y  s u s t a i n e d  a s  a  r e s u l t  o f  t h e i r  r e l i a n c e  o n  th e  

d e p a r t m e n t ’s  p r i o r  r e p r e s e n t a t i o n s ;  t h e y  h a v e  d e m a n d e d  o n l y  th e  u n q u a l i f i e d  r i g h t  to  

h o l d  t h e  s t a t e  to  i ts  a l l e g e d  p r o m i s e s  to  g r a n t  e x c l u s i v e  h a r v e s t  r i g h t s .
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SB 126

“ A n  A c t  p  la t i n g  t o  a q u a t i c  f a r m in g ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  

d a t e . ”

S e n a te  Bill 126 i .m ends  the  s t a l e ’s A q u a t ic  F a rm in g  A ct (A S  1 6 . 4 0 . 1 0 0 -  199) to a l lo w  aq u a t ic  
fa rm s  to c o n t in u e  to o p e ra te  in  c o m p l ia n c e  w ith  a recen t S u p re m e  C o u r t  dec is ion .

In m id -A p r i l ,  th e  S ta te  S u p re m e  C o u r t  ru led  that the A ct requ ires  the D e p a r tm e n t  o f  F ish  and  

G a m e  to  deny  sh e l l f ish  fa rm ers  ex c lu s iv e  r igh ts  to s ign if ican t  p o p u la t io n s  o f  w ild  g e o d u c k s  o n  
th e i r  p ro p o se d  farm  sites. S in c e  then , the  S o u theas t  A la sk a  R eg iona l  D iv e  F ish e r ie s  A s s o c ia t io n  
(S A R D F A ) ,  the  A la sk a n  S h e l l f ish  G ro w e rs  A sso c ia t io n  and  the  D e p a r tm e n t  h a v e  n eg o t ia ted  an 
a g re e m e n t  t) i t  w o u ld  a l lo w  th ese  fa rm ers  to ha rves t  “ in s ig n if ican t"  p o p u la t io n s  o f  s ta n d in g  
s to c k s  o f  g ^ c d u c k s .  In o rd e r  to  b e  im p le m e n te d ,  th is  ag reem en t  w o u ld  req u ire  a c h a n g e  in 
s ta tu te .  S c t ion  1 o f  S B  126 a m e n d s  the  A q u a t ic  F a rm in g  A c t  to a l lo w  sh e l l f ish  fa rm ers  to o w n .  
h a rv e s t  a d sell " in s ig n i f ic a n t  p o p u la t io n s "  o f  w ild  she llf ish  s to ck s  on the ir  aq u a t ic  farm  sites.

T h e  D e p ^ i im e n t  o f  F ish  and  G a m e  is co n d u c t in g  a co m m e rc ia l  d iv e  f ishery  on  d es ig n a ted  
m a r i c u l tu u  sites , to r e m o v e  th e  c o m m e rc ia l ly  s ign if ican t  p o p u la t io n  o f  w ild  g e o d u c k s  f ro m  these  
sm a l l  are; .. T h is  f ishe ry  is o p e n  to  all co m m erc ia l  g c o d u c k  d ive rs  in S o u th eas t  A la sk a .  Sec tion  
2 o f  SB  1 .  5 m a k e s  it c le a r  tha t th e  aqua tic  fa rm ers  w ill  not h a v e  to  rep la c e  the sh e l l f ish  tha t arc  
h a rv e s te d  in th is  c o m m o n  p ro p e r ty  fishery.

S B  126 g iv e s  th e  D e p a r tm e n t  the  au thority ,  w h en  it d e te rm in e s  it w o u ld  be  b en e f ic ia l  to d o  so , to  
let sh e l l f ish  f a n n e r s  r e m o v e  all bu t  an " in s ig n if ican t  p o p u la t io n "  o f  w ild  s to ck  from  th e ir  s i tes  
th e m s e lv e s  and  p a y  “ re a so n a b le  c o m p e n sa t io n ,  as d e f ined  b y  the  d e p a r tm e n t ,"  lo  A D F & G .

T h e  bill  co d if ie s  the  re q u ire m e n t  that p ro p o se d  f i rm  sites can  o n ly  get p e rm its  i f  th e re  is an 
“ in s ig n if ican t  p o p u la t io n ” o f  th e  sh e l l f ish  spec ies  to b e  cu l tu red  there . It m a k e s  r e c o rd s  and 
r c p o r .s  c o n c e rn in g  a q u a c u l tu ie  con f id en t ia l ,  ex cep t  in ce r ta in  c ircu m stan ces .  In a d d i t io n ,  SB  126 
d e fu .e s  an “ in s ig n if ican t  p o p u la t io n "  as  one  that w o u ld  not su p p o r t  a c o m m e rc ia l  fishery.

S e n a te  Bill 126 is su p p o r ted  b y  the S o u th eas t  A la sk a  R eg iona l  D iv e  F ish e r ie s  A sso c ia t io n ,  the  
A la sk a n  S h e l l f ish  G ro w e r s ’ A sso c ia t io n  and the  A la sk a  D e p a r tm e n t  o f  F ish  and G a m e .

Contact: T:m Barry, Aide to Senator Bert Stedman at (907) 465-3873
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S U B J E C T : S ec t io n a l  s u m m a r y  o f  S B  126; A n  A c t  r e la t in g  to  aq u a t ic  fa rm in g  
(W o rk  O r d e r  N o . 2 4 -L S 0 5 9 7 \G )

T O . S e n a to r  B er t  S te d m a n  
Attn : T im  B a rry

F R O M : G e o rg e  U te n n t  
L e g is la t iv e  C o

Y o u  h av e  re q u e s te d  a sec t io n a l  s u m m a r y  o f  S B  126; an  A c t  re la t in g  to  a q u a t ic  fa rm ing .

A s  a p re l im in a ry  m a tte r ,  n o te  tha t a sec t iona l  s u m m a ry  o f  a bill  is n o t  an  au th o r i ta t iv e  
in te rp re ta t io n  o f  th e  b ill. T h e  b il l  i t s e l f  is the  b es t  s ta te m e n t  o f  its c o n te n ts .

S e c t io n  1 o f  th e  bill  a m e n d s  A S  16 .4 0 .1 0 0 (b )  to p ro v id e  tha t an  a q u a t ic  fa rm  p e rm it  
a u th o r iz e s  th e  p e rm i t  h o ld e r  to  a c q u ire  o w n e rsh ip  of, h a rv e s t ,  a n d  se l l  w i ld  sh e l l f ish  f rom  
an a q u a t ic  fa rm  s i te  i f  the  w ild  sh e l l f ish  is p re sen t  in an in s ig n i f ic a n t  p o p u la t io n  and  the 
w ild  sh e l l f i sh  is o f  the  s a m e  sp e c ie s  o f  she llf ish  that is  in ten d ed  to  b e  c u l tu r e d  at th e  site.

S e c t io p  2 o f  the  bill a m e n d s  A S  16 .40 .100 (e )  to  p ro v id e  a l im ited  e x c e p t io n  r o m  the  
re q u i r e m e n t  tha t an  a q u a t ic  fa rm  p e rm i t  h o ld e r  re s to re  w i ld  sh e l l f i sh  p o p u la t io n s  lo the  
leve ls  tha t e x is te d  on  th e  s i te  at th e  t im e  that the  p e rm it  w a s  in i t ia l ly  is su e d ,  so  that the 
p e rm i t  h o ld e r  is n o t  req u ired  to re s to re  that p o r t ion  o f  a w ild  sh e l l f i sh  p o p u la t io n  that w a s  
re m o v e d  f ro m  the  s ite  b y  a c o m m o n  p ro p e r ty  fishery

S e c t io n  3 o f  the  b ill  a m e n d s  A S  16 .4 0 .1 0 0  b y  a d d in g  a n e w  s u b s e c t io n  (f)  to  p ro v id e  tha t 
th e  c o m m is s io n e r  o f  f ish  and  g a m e  m a y  au th o r ize  an aq ua tic  fa rm  p e rm i t  h o ld e r ,  u n d e r  
ce r ta in  c i r c u m s ta n c e s ,  to  r e m o v e  and sell ex cess  w ild  sh e l l f ish  f ro m  an  a q u a t ic  fa rm  site  
i f  th e  p o p u la t io n  o f  the  w ild  sh e l l f ish  spec ies  is m o re  than  an  n s ig n i f ic a n !  p o p u la t io n .  
T h e  p e rm i t  h o ld e r  is to  p a y  r e a s o n a b le  c o m p e n s a t io n  to  the  D e p a r tm e n t  o f  F ish  an d  
G a m e  fo r  th e  h a rv e s t  an d  sa le  o f  the  ex cess  w ild  she llf ish .  T h e  m o n e y  re c e iv e d  b y  th e  
d e p a r tm e n t  is to  b e  d e p o s i te d  in to  th e  genera l  fund  and  m a y  b e  a p p ro p r ia te d  to  the 
d e p a r tm e n t  fo r  sh e l l f ish  m a n a g e m e n t  and  en h an cem en t .

S e c t io n  4 o f  the  b ill  a m e n d s  A S  16 .40 .105  b y  a d d in g  a  n e w  p a r a g r a p h  lo  p ro v id e  tha t,  in 
ad d i t io n  to  th e  e x is t in g  c r i te r ia  for  i s su a n c e  o f  an aq u a t ic  fa rm  p e rm i t ,  th e  c o m m is s io n e r  
o f  fish and  g a m e  m a y  n o t  is su e  a p e rm it  for a p ro p o se d  fa rm  s i te  i f  th e  s ite  c o n ta in s  m o re



than an insignificant population of a wild stock of a shellfish species intended to be 
cultured on the site.

Section 5 of the bill amends AS 16.40 by adding a new section (Sec. 16.40.155) to 
provide that, except under certain circumstances, records and reports submitted by 
aquatic farm and hatchery permit holders are confidential.

Section 6 of the bill amends AS 16.40.199 by adding a definition of "insignificant 
population."

Section 7 of the bill provides that AS 16.40.105, as amended by sec. 4 of the bill, does 
not apply to aquatic farm permits issued before the effective date of this bill.

Section 8 of the bill provides that this bill takes effect July 1,2005.

Senator Bert Stedman

M arch 8, 2005
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S e n a t e  M a j o r i t y  W e b : w w w .a k r e p u b l ic a n s .o r g

Sponsor: Senator Ben Stedman
Current Version: SB 126
Contact: Tim Barry, 465*3873

F a c t  S h e e t  fo r :  S e n a te  Bill 126

S h o r t  T i t l e :  D IV E  F IS H E R Y  M A N A G E M E N T  A S S E S S M E N T

S u m m a r y :

• A m e n d s  state A qua tic  F a n n in g  A ct so  shellfish farm s can harvest " ins ign ifican t"  
n u m b e rs  o f  wild  g eo d u ck s  w ith in  aquatic  fish farm  areas.

■ P e rm its  A laska  D ep a r tm en t  o f  Fish &  G am e  to hold  com m erc ia l  g eo d u ck  d ive  
f isher ies  w ith in  she llf ish  farm  areas.

• P rev en ts  shellfish  fa n n e rs  f rom  rep lac in g  wild g eoduck  s tocks ha rves ted  during  
c o m m e rc ia l  d ive  opening .

B e n e f i t s :

■ C re a te s  a  win*win s itua tion  for she llf ish  farm cis , com m erc ia l  d iv e  f isherm en  and 
the  state.

• Se ttles  a long ru n n in g  legal d isp u te  regard ing  wild gco d u ck  s?ocks w ith in  shellf ish  
farm  areas.

B ackg ro und :

■ In A pril  2004 , the A la sk a  S u p re m e  C o u r t  ruled the A quatic  F a n n in g  A ct p reven ts  
sh e llf ish  fan n ers  from  h a v in g  exc lu s iv e  rights to w ild  g eo d u ck  s tocks  w ith in  their 
fa rm  area. A deal w as s truck  b e tw een  the A laska D ep ar tm en t  o f  Fish  &  G am e , the 
A la sk a n  Shellf ish  G ro w e rs  A sso c ia t io n  and  the A laska  R eg iona l  D ive  F isheries  
A sso c ia t io n  that a l low s  she llf ish  fa rm ers  to harvest an " ins ign ifican t"  am o u n t  o f  
w ild  g eo d u ck s  located  w ith in  farm  areas. The departm en t will a lso  ho ld  
c o m m e rc ia l  geo d u ck  d ive  fish o p en in g s  inside shellfish farm areas. SB 126 a lso  
p re v e n ts  shellfish  farm ers  from hav ing  to replace w ild  s tocks  o f  geoducks .

Alaska S ta t e  Legis la tu re

Fact Sheet Revision Date Monday, March 14, 2005 04:57 PM
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FRANK H. MURKOWSKI
GOVERNOR

DEPARTMENT OF FISH AND GAME

O FFICE  O F  THE COM M ISSIONER

P.O BOX 2 5 3 2 6  
JUI.-AU, AK 99802 5526 
PHONE: (907) 465-4100 
FAX: (907) 465-2332

M arch  3, 2005

T h e  H onorable  Bert S tedm an 
A la sk a  S tate  Leg is la tu re  
R o o m  30; S tate  Capito l 
Ju n e a u ,  A K  99801

D ear  S en a to r  S tedm an;

T h a n k  y o u  for in troduc ing  S.B . 126 on b e h a l f  o f  the Sou theas t  A laska  R eg iona l  D ive  F isher ies  
A sso c ia t io n  and  the A la sk a  Shellf ish  G ro w e rs  A ssoc ia tion . A s  you kno w , passag e  o f  th is  
leg is la t ion  carries s ign if ican t  im p lica t ions  for the success  o f  A la s k a ’s m ar icu l tu re  industry .

U n d e r  the p rev ious  ad i iun is tra t ion , A la sk a 's  m aricu ltu re  industry  w as la rgely  ignored . T h e  
industry ,  w h ich  was con s tan t ly  at odds  with the A la sk a  D ep a r tm en t  o f  Fish and G a m e  (A D F & G )  
o v e r  regu la to ry  m atters , w as  unab le  to get the support  that it needed  from  the G o v e r n o r ’s off ice  to 
m o v e  forw ard . A s the in tro d u c t io n  o f  S.B . 126 d e m o n s tra t-s ,  th is  is no  lo n g er  the  case. T h e  
M u rk o w sk i  A dm in is tra t io n  s trong ly  supports  A la s k a ’s m aricu ltu re  industry ,  in part, b ec a u se  it 
p ro v id es  p ro m is in g  e c o n o m ic  dev e lo p m en t  opportun it ies  for A la s k a ’s f isherm en  and  coasta l  
c o m m u n it ie s .  O v e r  the last tw o years , A D F & G  has been  w o rk ing  coop e ra t iv e ly  w ith  the industry  
on  a reg u la to ry  sch em e  that will foster the  g row th  o f  the industry.

H o w e v e r ,  A D F & G ’s regu la to ry  w ork  an d  the in d u s try ’s ability  to d e v e lo p  .iave recen t ly  b een  
s lo w e d  by  a series o f  cou rt  ru lings. T h e  fust o f  these, in the S u p e n o r  C->u.t, found  that the  sta te  is 
req u ired  to p rov ide  access  to ins ign if ican t am ounts  o f  na tu ra l ly  occu rr in g  she llf ish  to aqua tic  
farm ers .  T h e  m ost recent ru ling  by the A laska  S uprem e  C ourt  found  that ex is t ing  s ta tu tes  p reven t 
A D F & G  from  a l loca ting  any  natu ra lly  occurr ing  stocks to aqua tic  farm ers  w h o  are d ev e lo p in g  new  
sites , excep t  for use  as b rood  stock,

A s y o u  h ave  recogn ized  th rough  the in troduction  o f  S.B. 126, in o rd e r  for this industry  to  be 
su ccess fu l ,  aqua tic  fa rm ers  shou ld  have  the  opportun ity  to  p lant c rops  w h e re  so m e  level o f  natural 
s tocks  a lready  occur. T here fo re ,  A D F & G  strongly  supports  the e x p ed i t io u s  passage  o f  S.B . 126 in 
o rd e r  to c larify  that A D F & G  m a y  indeed  a llocate  " in s ig n if ican t” n u m b e rs  o f  wild s tocks  o f  she llf ish  
to  aqua tic  farmers. T h an k  you  o n ce  aga in  for y o u r  support  on th is  m atter.

Sincerely,

Acting Commissioner
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Co-Chairs of the House fisheries Committee 
Representative Gabrielle LeDoux 
Representative Bill Thomas

March 16, 2005

RE: Support for HP 198 / SB 126 -  Aquatic Farming

Dear P ^^esen ta tives LeDoux and Thomas,

I am  writing on behalf of the Southeast Alaska Regional Dive Fisheries Association 
(SARDFA) to support HB 198 /  SB 126, companion bills related to  aquatic farming 
SARDFA is a non-profit, economic development corporation whose mission Is to  develop, 
expand and enhance new and existing dive fisheries in Southeast Alaska. SARDFA's 
Board of Directors represents the commercial harvest divers, processors, and 
communities of Southeast. Currently, three dive fisheries exist in Southeast: sea
u m in s  (80 permit holders), sea cucumbers (330 permit holders), and geoducks (80 
permit holders).

Over the past six years, there  has been a deep controversy over which group has tine 
right to harvest the wild stocks of geoducks on farm sites: farm ers or fishermen. Judge 
Thompson ruled that insignificant wild geoducks could be taken by farmers, and 
significant stocks, or those that would "attract and support a dive fishery", could be 
taken by the common property dive fisher/.

Last April, the Alaska Supreme Court upheld the Thompson ruling, uut further stated 
"the departm ent lacked statutory authority to give aquatic farmers exclusive rights to 
the existing wild stocks". Since then, SARDFA has worked w ith the State and the 
farm ers to compromise on an acceptable implementation o f the Courts' 
rulings. HB 1 9 8 /SB 126 are the result o f that work.

HB 198 /  SB 126 are necessary for three reasons. First, this legislation will give the 
departm ent the statutory authority to  allow aquatic farmers to harvest insignificant wild 
stocks o n  sites. Second, this legislation will end confusion for farm ers, th e  departm ent, 
and the  courts regarding approval or denial of future farm applications. Third, this 
legislation wili deal with the mess leftover by inconsistent decisions regarding th e  siting



of the  current 20-30 geoduck farm permits by allowing farm ers who Itave already 
planted on sites, which m ay contain m ore than an insignificant am ount of wild stocks, to 
harvest those stocks and pay "reasonable com pensation'’ to  the s ta te  as  a levy.

SARDFA understands the farm ers also support this legislation, b u t would like to  see tiie 
bill am ended to  specify th e  am ount of "reasonable com pensation" (Section 3, line 19). 
SARDFA docs not believe it is necessary to  se t this "reasonable com pensation", or levy, 
in sta tu te . As the D epartm ent of Law lias explained it, th e  State Is approaching the 
developm ent of Oils particular resource in a c o r  ’ J y  new way with this levy and 
SARDFA b e“uves it would be m ore practical to alk  "exlbility to  the D epartm ent of Rsh 
and Gam e (ADF&G) to  se t the  levy In regulations.

However, if the Legislature believes It is necessary tc  fix the levy in sta tu te , SARDFA 
strongly encourages the Legislature to set the levy as high as possib le  
SARDFA believes the higher the levy is, the  smaller the net profit to the  farm er will be, 
and consequently the less incentive there will be  to the  farm er to  poach wild geoducks 
from off of farm sites. Poaching of geoducks by licensed farms in rem ote areas of 
Alaska is a serious concern for SARDFA. Geoduck poaching has been a big problem for 
tne S ta te  of WA, as a quick search on the  Google web site will show you. Proper 
enforcem ent of farm site boundaries relative to the harvest of wild stock is highly 
unlikely for farm ers operating 365 days per year. In other words, w hat's to  stop a 
farm er f-om sliding down the beach a half mile from his farm site to  harvest wild 
geoducks, making a substantial profit?

The Alaska Shellfish Grow ers' Association (ASGA) agreed to a compromise with SARDFA 
last spring. Part of th a t com prom ise states: "In the event a site contains more than 
12,000 pounds (of geoducks), the farmers would be allowed to liarvest everything, but 
th e  n e t proceeds from anything over tine cap (12,000) would go to  the s ta te 's  general 
fund. In otner words, the farm er would be allowed to harvest and sell the  ‘overages', 
bu t would be required to give any sales proceeds over direct harvesting, transporting 
and processing expenses to  the general fund" (see attached compromise). Although 
this ag reem en t does .not s ta te  the  exact ra te  of levy, the essence of th e  agreem ent Is 
th a t th ere  should be no ne t p ro fit by farm ers on wild stocks that are considered 
significant, or common property resource.

Farm ers have suggested  setting the  levy at 30% of the  average ex-vessel value (or price 
paid to fisherm en) during the most recent commercial fishery. However, farm ers are 
n o t fisherm en. Farm ers are a combination of fishermen and processors, and will receive 
a price similar to  the first wholesale value tha t processors in the geoduck fishery receive. 
Therefore, If the levy is based o p  the  ex-vessel value, the  rate should be  higher to 
reflect th e  difference betw een the values.

In comparison, the fast geoduck auction held by the  S tate of W ashington (WA) on 
January 6, 2005, saw  high bidders pay th e  State of WA an average of $6.61 per pound 
for the right lo harvest wild geoducks. If an average first wholesale value for live 
geoducks w as approximately SB per pound, the "com pensation” paid to the S tate of WA 
for wild geoducks would be 82.6%  of the first wholesale value. SARDFA recommends 
setting  th e  levy at 80%  of the average ex-vessel value of the m ost recent commercial



fishery, which Is one s tep  below th e  wholesale value and would properly allow for 
fluctuations in the  m arket.

The m ost Im portant concept to  rem em ber when discussing the  rate of levy Is th a t a 
higher rate will give less incentive to  form ers to  poach geoducks.

Thank you for your time and consideration. SARDFA supports passage of th is bill in Its 
current form.

Members dTt 
Sm iftK v jn  Conference 

lrtt< x i Fishermen o f Alaska 
r - f f c  C o e s  Sheilfhh G m w m ' Assoc. 

Ir te rS f lte  SanrUUon Conference

Cc: Senator Bert Stedm an 
Representative Jim Ekins
Alan Austerman, Governor's Fisheries Policy Advisor
Tim Barry, Aid to  Senator S tedm an
Jim Van Horn, Chief of Staff, Rep. Elkins
David Bedford, Deputy Commissioner, ADF&G
Sarah Gilbertson, Legislative LJalson, ADF&G
Rodger Painter, Vice-President, ASGA
Marie Vmsel, Executive Director, UFA
Bobby Thorstenson, President, UFA
Board of Directors, SARDFA



A la s k a n s h e l lR s h
C J r o w e r sASSOCIATION

March 15, 2005

Representative Jim Elkins 
Room 416 
State Capitol 
Juneau, AK 99801

Dear Representative Elkins:

T h is  le t te r  is to  p ro v id e  a s t ro n g  e n d o r s e m e n t  o f  H o u s e  B ill  198 an d  y o u r  e f fo r ts  
to  s e e k  re s o lu t io n  o f  th e  lo n g - s ta n d in g  c o n t ro v e r s y  o v e r  the  s i t in g  o f  g c o d u c k  c la m  fa rm s  
in  A la sk a .

f h e  A la s k a n  S h e l l f i sh  G r o w e r s  A sso c ia t io n  ( A S G A )  h as  b e e n  t ry in g  to  r e so lv e  
th is  b i t te r  c o n t r o v e r s y  fo r  the  pas t  e ig h t  y e a rs  is it sp i l led  o v e r  in to  th e  c o u r t  s y s te m ,  halls  
o f  th e  C a p i to l  a n d  fron t  p a g e s  o f  lo ca l  n e w sp a p e rs .  T h e  indu s try ,  s ta te  re g u la to rs ,  
p o l i c y m a k e r s ,  c o m m e rc ia l  f i s h e rm e n  a n d  th e  c o u r t  sy s te m  h a v e  in v e s te d  in n u m e r a b le  
h o u r s  w re s t l in g  w i th  the  d if f icu l t  i s s u e s  in v o lv e d ,  and w e ’re  d e l ig h te d  at th e  o p p o r tu n i ty  
to  pu t  th e  i s su e  to  bed.

S in c e  a  d e c is io n  b y  th e  M a s k a  S u p re m e  C o u r t  last sp r in g ,  A S G A  h a s  b een  
w o r k in g  c lo s e ly  w ith  c o m m e rc ia l  f i s h e rm e n  a n d  the  M u rk o w s k i  A d m in is t r a t io n  to  
f a sh io n  a c o m p r o m is e  a c c e p ta b le  to  all par t ies .  T h e  re su l t  o f  th is  c o o p e ra t iv e  w o rk  is H B  
198, w h ic h  h a s  s u p p o r t  f rom  fa rm e rs ,  c o m m e rc ia l  f ish e rm en .  D e p a r tm e n ts  o f  F ish  and 
G a m e  a n d  L a w ,  an d  G o v e r n o r  F ra n k  M u rk o w s k i .  W h i le  th e re  a re  m a n y  is su es  u p o n  
w h ic h  w e ’ll c o n t in u e  to d i sa g re e ,  w e  all su p p o r t  th e  c o n c e p ts  c o n ta in e d  in H B 1 9 S

T h e  D e p a r tm e n t  o f  L a w  h as  d e te rm in e d  that the le g is la t io n  d o c s  a d e q u a te ly  
a d d r e s s  the  issu es  ra ise  b y  th e  A la s k a  S u p re m e  C o u r t  in its 20 0 4  d ec is io n .  S o m e  o f  the 
d e ta i l s  w is e ly  a re  left to  be  f le sh e d  o u t  in r e g u la t io n ,  bu t A S G A  th in k s  the re  is o n e  m o re  
i s s u e  th a t  is b e s t  d e c id e d  b y  th e  leg is la tu re :  th e  a m o u n t  o f  c o m p e n s a t io n  a f a r m e r  sh o u ld  
p a y  fo r  h a rv e s t  o f  " s t a n d in g  s lo c k s ”  o f  w ild  g e o d u c k  c la m s  o n  the fa rm site .

T h e  n e w  se c t io n  H B  198 a d d s  to  A S  16 .40 .100  is d e s ig n e d  to a l lo w  fa rm e rs  to  
r e m o v e  " s t a n d in g  s to c k s "  f ro m  th e  fa rm s i te ,  a n d  p ro v id e s  tha t th e  f a rm e r  m u s t  p a y  
" r e a s o n a b le  c o m p e n s a t io n ”  fo r  a n y  " e x c e s s  w i ld  s to c k .” W h i le  w e  th in k  it is a p p ro p r ia te  
th a t  h a rv e s t  o f  th e se  " e x c e s s  w i ld  s to c k s ”  w o u ld  resu lt  in a tax  o n  th e  f a n n e r ,  A S G A  
b e l i e v e s  th e  a m o u n t  o f  " f a i r  c o m p e n s a t io n ”  is  a leg is la t ive  p r e ro g a t iv e  and  n o t  a d e c is io n  
to  b e  m a d e  b y  f i s h e n e s  m a n a g e rs .

W e  are  p r e p a r in g  a p ro p o s e d  a m e n d m e n t  to set an e x t ra c t io n  tax  ra te  o n  h a rv e s ts  
o f  " e x c e s s  w i ld  s to c k s ”  o f  g e o d u c k  c la m s  at 3 0  p e rcen t  o f  the  p r ic e  p a id  f i sh e rm e n  d u r in g  
th e  m o s t  re c e n t  c o m m e r c ia l  f ishery .  T h is  tax  w o u ld  b e  ad d ed  to  th e  F i s h e n e s  B u s in e s s  
T a x  ra te  o f  th re e  p e rc e n t  p a id  b y  o th e r  h a rv es te rs .  T h is  c o m b in e d  tax  ra te  w o u ld  ex c e e d  
th e  a m o u n t  th e  s ta te  c o l le c ts  o n  P r u d h o e  B a y  oil, in c lu d in g  s e v e ra n c e  ta x e s ,  ro y a l t ie s  and  
c o r p o r a t e  in c o m e  tax , a n d  is s ev e ra l  t im e s  h ig h e r  than  th e  a m o u n t  p a id  b y  o th e r

R odger P ain ter •  P .O . B ox 20704 Juneau, A K  99802-0704 • Phone: (907) 4 6 3 -3600  
Fax: (907 ) 586-1097 •  C ell: (907  ) 957-0704 •  email: rodgerpa in te r@ ho im ail.com
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A Joint Letter of Agreement between 
the Alaskan Shellfish Growers Association and 

the Southeast Alaska Regional Dive Fisheries Association

Dear Alaska Policymakers:

The Alaskan Shellfish Growers Association (ASGA) and Southeast Alaska 
Regional Dive Fisheries Association (SARDFA) agree to the following package of 
statutory and regulatory changes to resolve long-standing controversies over how the 
state should deal with “standing stocks” of geoduck clams on aquatic farm sites.

Both organizations are committed to supporting the implementation of the 
provisions of the agreement, including the passage of legislation and adoption of 
regulations.

We urge quick action in approving the legislation and adopting the regulations 
necessary to carry out the agreement.

ASGA vice president SARDFA executive director


