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SENATE COMMITTEE REPOR
First Committee of Referral

DATE: 2/13/06

Date of 5-Day Notice:
(in accordance with Uniform Rule 23)

FURTHER: State Affairs

DATE TURNED
IN TO OFF'CE:

Labor and Commerce Committee considered SENATE BILL NO. 282

SB 282 BROADCASTING PROMOTING CHARITABLE GAMING

"An Act relating to the use of broadcasting to promote raffles and lotteries.”

and recommends:

[ ] bereplaced with CS
[ ] adopt previous CS
[ ] attached amendment(s)

[ ] adopt Letter of Intent by

[ ] further referral to

NEW FISCAL NOTE(S):

| Department: Duate Met.; Zero

17?.v

fyf

[ 1] APPROPRIATION mno fiscal note

SIGNATURES AND RECOMMENDATIONS:

CS Senate Bill:
( ) [ ] Same Title
[ 1 New Title

SCS House Bill:

[ ) Same Title

[ ] Technical Title
Change

[ T New Title w/
SCR#

Committee

Committee
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Communications, Inc.

April 19, 2006

The Honorable Con Bunde

State Senate
State Capitol Room 506
Juneau, AK 99801*1182

Dear Senator Bunde:

Thank you for taking the time out of your busy schedule Tuesday to meet with
Clark Gruening and myself and your willingness to support SB282 as a solution
to the disparate treatment currently being imposed on Alaska's broadcasters by

existing Alaska Statute.

A3 you I-now, Alaska Statute §05.15.640(a) bans, but only via radio and
television, the advertising of lawful charitable gaming or conduct. Newspapers
are free to advertise the very same activity and conduct that radio and television

stations may not advertise

In fact, the current law actually impedes positive governmental interests by
prohibiting Alaska's broadcasters from assisting deserving non profit
organisations in their efforts to raise money to reach their goals. In a period of
tight state revenues and charitable giving, this unwarranted restriction is simply

flawed policy

Broadcasters throughout Alaska appreciate your willingness to listen to our
concerns.

Sincerely,

~Dennis Egan
President & GM
KINY/KSUP

KINY AM / KSUP FM « 1107 West 8tn Street. Suite 2, Juneau, Alaska 99801 « (907) 586-1800 ¢« FAX 586-3266
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Alaska Juneau
Communications, Inc.

April 19, 2006

The lonorable Con Bunde

State Senate
State Capitol Room 506
Juneau, AK 99801-1182

Dear Senator Bunde:

Thank you for taking the time out of your busy schedule Tuesday to meet with
Clark Gruening and myself and your willingness to support SB282 as a solution
to the disparate treatment currently being imposed on Alaska’s broadcasters by

existing Alaska Statute.

As you know, Alaska Statute 8§05.15.640(a) bans, but only via radio and
television, the advertising of lawful charitable gaming or conduct. Newspapers
are free to advertise the very same activity and conduct that radio and television

stations may not advertise.

In fact, the current law actually impedes positive governmental interests by
prohibiting Alaska's broadcasters from assisting deserving non profit
organizations in their efforts to raise money to reach their goals i a period of
tight state revenues and charitable giving, this unwarranted restriction is simply

flawed policy

Broadcasters throughout Alaska appreciate your willingness to listen to our
concerns.

Sincerely,

.-Dennis Egan
President & GM
KINY/KSUP

KINY AM /KSUP FM « 1107 West 8th Street. Suite 2, Juneau, Alaska 99801 + (907) 536-1800 & FAX 586-3266
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FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title Broadcasting Promoting
Charitable Gaming

Sponsor Senator Gary Stevens

Requester (S) Labor & Commerce

Expenditures/Revenues

Note: Amoun's do not include inflation unless otherwise

OPERATING EXPENDITURES FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0
ICAPITAL EXPENDITURES |
CHANGE IN REVENUES ( ) 0.0 |
FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0

Estimate of any current year (FY2006) cost:

Fiscal Note Number:
Bill Version:
() Publish Date:

SB 282

Revenue 04
and Treasury

Dept. Affected:
[RDU Taxe
Component Tax

'‘Component No. 2476
(Thousands of Dollars)
noted below.
FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
[
0.0 0.0 0.0 0.0 0.0
|
0.0 | 0.0 | 0.0 | 0.0 | 0.0 |
(Thousands of Dollars)
0.0 0.0 0.0 0.0 0.0
0.0

Check this box (X) if funding for this bill is includec in the Goveimor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYsIS:  (Attach a separate page if necessary)

This bill would allow a permittee [or operator under contract with an authorizing permittee] to broadcast
promotion of a raffle or lottery. The means allowable include radio and television Anyone who can
conduct a raffle would be allowed to promote it by broadcasting via radio or television.

Though the hill language applies to raffles and lotteries, the statutory definition [AS 05.15.690(38)] equa'es
the two, effectively giving two different names to the same activity. Thus, there is no apparent
authorization to expand the kinds of gaming activity that can be conducted.

We do not anticipate any additional costs or revenues as a result of this bill,

Prepared by: Dan Stickel and Jeff Prather

Division Tax Division
Approved by: Jerry Burnett
Agency Department of Revenue

[Revised 97712005 OVB)

Phone (907) 465-3279
Date/Time

Date 4/10/2006

Page Lof1l



A laska State Legislature

INTERIM ADDRESS

SESSION ADDRESS
Allaska State Capitol 112 Mill Bay Road
Juneau. AK 99801-1182 Kodiak. AK 99615
(907)465-4025 (907)486-4925
Fax (907) 486-5264

Fax (907) 465-3517
Senator Gary Stevens

Senate Majority Leader

Sponsor Statement SB 282

; Act relatirm to th° tise of broadcasting! to promote raffles and lotteries”

SB 282 would afford an equal playing field for Alaska's broadcasters. Alaska Statute prohibits
broadcasters from airing truthful and non-misleading advertisements of lawful “charitable
gaming activity". SB 282 would avoid a likely constitutional challenge to the Statute.

As it stands now. AS 05.15.640(a) bans, but only via radio and television, the advertising of
lawful charitable gaming or conduct. Newspapers are free to advertise the very same activity

and conduct that radio and television stations may not advertise.

In addition, the statute also impedes positive governmental interests. ABA member stations
cannot assist deserving not-for-profit organizations in their efforts to raise money to meet their

goals

AS 05.15.640(a) may well deny broadcasters equal protection under the Federal and Slate
Constitutions since the act prohibits, without rational basis, the broadcast media from engaging
in conduct which is allowed by the print media, namely the carriage of third party advertising

promoting a lawful “charitable gaming activity"

As an example of the current misguided law. local church rallies cannot be promoted by local
radio and TV stations. Boy Scout fundraisers involving rallies may not be included in public
sen ice announcements. Not-for-profit groups such as the Boys and Girls Club are excluded from
promoting fundraisers involving games of chance using radio and TV. Even various statewide
fundraising events such as the Iditarod my not be promoted by broadcasters, thus reducing the

organizations fundraising ability.

Sponsor Statement



Anchorage. AK 995'0

||
Phone  (907)258-242)

Im "Membership Has Its Benefits"
Fox (907)258-2414
An Alaskan Corporation E-mail akba@ gci.net

February 9. 2006

The Honorable Gary Stevens, State Senator
Alaska State Legislature
State Capitol (MS 3100)
Juneau, AK 99801-1182

Dear Senator Stevens:

Alaskan Broadcasters provide millions of dollars in community service announcements
and financial assistance annually to Alaskan groups and individuals. This is a function in
which we as a professional community take great pride.

There exist-" however, a great many community service projects in which we, as commercial
and public brc. ..dcasters, are prohibited. By State Law, broadcasters may not promote ANY
form of charitable gaming despite the fact that the State of Alaska allows print media to do

This misguided law means that .local church raffles cannot be promoted by local radio
and TV stations - local Bov Scout fundraisers involving raffles may not be included in
public service announcements - Non-profit groups such'asTfie Bovs and Girls Club are
also excluded from promoting filndraisers irivoTving games of chance using radio and
TV. The Iditarod, Nenana Ice Classic and other Alaskan events cannot be promoted
using local commercial broadcasters, thus limiting their fundraising abilitv.

My own radio station was approached for help on a raffle by our local VFW for support
Iraq Sadly, I had to tell them NO! Alaska law does not permit itl

On behalf of the broadcasting community, t ask that this law be amended in order to
allow each of us to better serve our communities fundraising efforts through the power of
radio and TV broadcasting. Our Alaska citizens deserve our best efforts to serve the
public interest 1know that you and your fellow legislators are also committed serve all

Alaskans.

Regards,
XA<LL Sim £

President
Alaska Broadcasters .Association


mailto:akba@gci.net




SENATE COMMITTEE REPOR
First Committee of Referral

DATE: 2/13/06 FURTHER: Finance
Date of 5-Day Notice: DATE TURNED
(in accordance with Uniform Rule 23) IN TO OFFICE:

Labor and Commerce Committee considered SENATE BILL NO. 289
SB 289 INSURANCE

"An Act relating to the payment of insrer examination expenses, to the regulation of managed care insurance plans, to
actuarial opinions and sui)_p_or_tl_ng documentation for an insurer, to insurance firms, managing general agents, and third-
party administrators, to eligibility of surplus lines insurers, to suitability of life and health insurance policies and annuity
coniracts, to unfair discrimination under a health insurance p* 0 prompt payment of health care insurance claims, to
required notice bK an insurer, to individual deferred annuitie  rect payment to providers under a health insurance
policy, to mental health benefits under a health care insurance ﬂlan, to the definitions of 'title insurance limited producer"
and of other terms used in the title re?ulatlng the practice of the business of insurance, and to small employer health
insurance: repealing the Small Employer Health Reinsurance Association; making conforming amendments; and

providing for an effective date."

and recommends: CS Senate Bill:
Same Title
[ 1 be replaced with cSs ( ) Nev Title
[ ] adopt previous CsS )  SCS House Bill:
] Same Title
[ ] attached amendment(s) ] Technical Title
[ 1 adopt Letter of Intent by Committee Chang.e
[ ] New Title w/
[ 1 further referral to Committee SCR #___
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

[ 1 APPROPRIATION - no fiscal note
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Proposed Amendment
CS for Senate Bill no. 289 (L& ©Q

Sec. 32 AS 21.36 is amended by adding a new section to read

Sec 2136.052. Suitability (a) a person may not recommend to a consumer
the purchase, sale or replacement ofa [LIFE OR HEALTH] long term care
policy or annuity contract, or any rider, endorsement, or amendment to the
policy or annuity contract, without reasonable grounds to believe that the
recommendation or transaction is suitable for the consumer based on
reasonable inquiry concerning the consumer’s insuiance objectives, financial
situation and needs, age, and other relevant information known by the

person.

M I’



* Alaska Department of Commerce, Community and Economic Development
Division of Insurance

AS 21.07 - Patients’ Bill of Rights
Outline of Consumer Protections

This law applies only to health insurance plans that require a covered person to comply with utilization review
guidelines. Utilization review is a system of reviewing medical necessity, appropriateness or quality of health
care services and supplies. Examples of utilization review include pre-authorization requirements for services,

retrospective claim reviews, and preadmission certification requirements.

The following outlines significant consumer protections in Patients' Bill of Rights and is for informational
purposes only. This outline does not supersede the law and is not intended to modify in anyway the application

of the law.

m Provider as advocate for a covered person
0 A health care provider can not be penalized or a contract with an insurer terminated because the

provider acts as an advocate for a covered person.

» Provider communication with a covered person
0 A contract with a provider must protect the ability of the provider to communicate openly with a

covered person about appropriate diagnostic testing and treatment options.

m Prohibition on provider incentives to withhold services
0 The predominant purpose of a contract with a provider can not be the creation of direct financial

incentives to withhold covered services that are medically necessary.

» Prohibition of retroactive denial of claims
o Insurei may not retroactively deny a claim for a covered procedure if the insurer preauthorized
the procedure on the basis of medical necessity.

» Timeframe for pre-approval or coverage determination
0 Insurer must make a decision on pre-approval or coverage determination within 72 hours after

receiving a request for non-emergency serv ices and no later than 24 hours for emergency
services.
» Claim denials must be made by a health care provider that is an agent or employee of the insurer
0 An insurer may not deny payment for a service on the basis of medical necessity unless the
decision is made by a licensed health care provider that is an agent or employee of the insurer.
m Emergency room services.
0 Emergency room services must be covered if any coverage is provided for treatment of a medical
emergency.

m Availability of health care services
0 Covered health care services must be reasonably available in the community in which a covered

person resides, or, if the health care service is not available in the community, adequate referrals
outside the community must be provided if referrals are required.

m Continuity of care
0 Ifacontract between a health care provider and a ma.iaged care entity is terminated, a covered

person may continue to be treated by that health care provider with respect to continuing
treatments already being provided at the time of termination as if the contract were still in effect.
m Insurer must provide an internal appeal process for disputed claim derisions

0 Insurer must provide an internal appeal mechanism for a covered person who disagrees with a
decision.

0 The insurer must decide with 18 working days after notice of appeal for non-emcrgcncy services
and within 72 hours for emergency services.

0 The decision must be made by a health care provider with same professional license as the

provider that treated the covered person.



' Alaska Department of Commerce, Community and Economic Development
Division of Insurance

m Insurer must provide ar external appeal process for disputed claim decisions
0 Right to an external appeal by an independent external a, peal agency for claim denials on the
basis that an item or service is not medically necessi y or appropriate, investigational or
experimental or where medical judgment is involved.
0 External appeal conducted by a panel of2 linical peers.
0 A decision must be made with 21 working days after the appeal is filed for non-emergcncy and
72 hours for emergency care.
0 The decision is binding unless the covered person appeals to superior court.
m Coverage for services provided by providers not under contract with the insurer
o Coverage may not be limited ' services performed by providers under contract with the insurer.
An additional deductible, copayment or premium may apply for services performed by non-

contract providers.
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P. O. Box 240976. Douglas. AK 99824
Phone: (907) 789-1544 Fax: (907) 364-2468
Email: hcvsmith @ uci.net

Memo
TO: Members of the Senate Labor and Finance Committee
Senator Con Bunde, Chair
FROM: Bev Smith. Christian Science Committee on Publicationfor Alaska /& 'S
DATE: February 16, 2006
RE: SB 289

An Act relating to amendments to Alaska Statutes on insurance

Thank you. Senator Bunde and members of the committee, for allowing me the
opportunity to comment on this bill.

In my capacity as Christian Science Committee on Publication for Alaska, one of my
roles is to watch legislative proposals to ensure that Alaskans have the choice to pursue
spiritual means for the prevention and cure of disease, including Christian Science
treatment and care.

After reviewing SB 289,1met with staff at the Division of Insurance and offered the
following:

I he Christian Science Committee on Publication for Alaska respectfully recommends
that SB 289 be amended in order that the accommodation for religious nonmedical
providers reflects the language that currently exists in AS 21.07.080.

The simples* way to amend this bill would be to delete Sec. 15 from SB 289 relative to
AS 21.07.080 because in effect no amendment is needed to the existing statute. The
purpose of the current accommodation is to allow managed care plans to include
Christian Science practitioners and Christian Science nurses as covered providers. It
does not mandate that this coverage be provided, but it allows managed care plans the
option of providing such coverage. |he accommodation is needed because Christian
Science petitioners and Christian Science nurses could not meet medical requirements
and their patients would not want them to do so. It means a lot to those in Alaska that
rely on spiritual treatment for healing to have the freedom to choose this type of care.
For over 100 years. Christian Science treatment has been effective in healing illness,
injuries and other conditions. It is consistent with federal Medicare and Medicaid
legislation and with statutes in other states to keep AS 21.07.080 as currently written.

Thank you for your consideration regarding this legislation.



Addendum to testimony from Christian Science Committee on Publication for Alaska

Shortly before noon on Thursday, February 16, 2006.1received a call from the Division
of Insurance referring me to a definition of medical care found in AS 21.90.900(30):

(30) "medical care" means amounts paid for

(A) diagnosis, care, mitigation, treatment, or prevention o disease,
or amounts paid for the purpose of affecting any structure <r function

of the body;

(B) transportation primarily for and essential to medical care
described in (A) of this paragraph; and

(C) insurance covering medical care described in (A) and (B) of this
paragraph.

I he Division is proposing to substitute the words medical care for health care in section
15 0f SB 289. Health cure services is defined in AS 21.07.250(6) as

(6) "health care services" means treatment of an individual for an
injury, illness, or disability and includes preventative treatment of

an injury cr illness;

It seems awkward to discuss the “medical care services provided by a religious
nonmedical provider” as is proposed in Sec. 15 0f SB 289. I can see how it might be
confusing in discussions between employees, employers and administrators of managed

care plans.

lam satisfied with the use of “health care services” in AS 21.07.080, and would
recommend that the original language used in the statute be retained. However, if the
Division of Insurance feels strongly about using the term medical care in Section i5. i
would like to see a reference to the definition given in AS 21.90.900(30) written into
Section 15 of SB 289 so that citizens reading it will know how broadly the term medical

care is defined.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2006 LEGISLATIVE SESSION Bill Version: SB 289
() Publish Date:
Revision Date/Time (Note if correction): Dept._Affected; Commerce
Title Insurance RDU Insurance_(116)
Component Insurance
Sponsor Senate Labor & Commerce
Requester Senate Labor & Commerce Component No. 354
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time

Temporar,

ANALYSIS: (Attach a separata page il necessary)
This legislation contains numerous changes to Title 21 that are designed to ensure that state statutes are

consistent with federal law, the National Association of Insurance Commissioners (NAIC) model acts,
standards and guidelines, and to update procedures and transactions and to provide protections to
consumers that purchase life, ui-nuity and health insurance. This legislation does not impact the operations

of the division.

Phone 907-269-7900
Date/Time 02/14/06 2:19 p.m.

Prepared by: Linda S. Hall, Director

Division Insurance
Approved by: William Noll, Commissioner Date
Agency Commerce, Community and Economic Development

(Revised 9/71200S OVB) Page 1of 1



Frank H. Murkowski, Goemar
SEPARTMENTC E Wiliam C Nof/, Gomissorer
COMMUNITY AND UndaSFb//’Drm

ECONOMIC DEVELOPMENT
Division of Insurance

February 14, 2006

The Honorable Con Bunde
Senate Labor & Commerce
State Capital

RE: Senate Bill 289

Senator Bunde,

The Division of Insurance strongly supports SB 289. The insurance bill proposes statutory changes that will
promote consistency between Alaska and other states, provide increasing public protection, and improve the
efficiency of Division operations.

Among the proposed modifications are changes in terminology to conform to terms used in federal and state laws,
provisions for additional electronic payments and provisions for electronic notices. Other changes involve
continuing reforms to make license regulation in Alaska consistent with national standards, modifications in the
annuity nonforfeiture law in order to limit excessive surrender charges, extending certain provisions regulating
group health insurance to individual policies and adoption of the National A sociation of Insurance Commissioners
model law for actuarial opinion summary for property and casualty insurers. rhe bill would also provide for a
minimum standard for suitability of life, health and annuity insurance policies and authorize the director to adopt

regulations relating to suitability.
I would appreciate support for the measures contained in SB 289.

Thank you.

Sincerely,

Linda S. Hall
Director
LB/pal 102
021406



Alaska State Legislature

Senator Con Bunde
Senate District P

Vice Chyir: Seriate Finance Committee
Chair. Senate Labor & Commerce Committee

Sponsor Statement
Senate Bill 289 Insurant

Senate Bill 289 could be referred to as an insurance omnibus bill because it contains numerous
changes to Title 21. These improvements arc designed to ensure that state statutes are consistent
with federal law, the National Association of Insurance Commissioners (NAIC) model acts,
standards and guidelines, to update procedures and transactions and to provide protections to
consumers that purchase life, annuity and health insurance. Many of the changes are technical in
nature and others are to make terminology more consistent throughout Title 21.

A summary of the general changes made by SB 289:

1 Provisions to extend “patient bill of rights” which was enacted in 2000 and applied only to
group health care insurance plans will be made effective to individual health insurance plans

2. Provisions to make technical changes including substituting the phrase “medical care
services” for “health care services” to make the terminology consistent with other parts of

AS 21 relating to health insurance
3. Provisions that require insurers providing individual health care insurance to comply with

provider non-discrimination and prompt payment provisions
4. Provisions to enact the model law of the NAIC relating to ac.uarial opinion summary for

property and casualty insurers

5. Licensing revisions relating to managing general agents to conform to the NAIC model law
and to make license regulation in Alaska consistent with national standards

6. Rep <ls the small employers Health Reinsurance Association as insurers are not using the
mechanism

7. Provision for mental health parity to be consistent with federal HIPAA law

8. Provisions for changes in the standard non-forfeiture law for individual annuities aimed at

limiting unfair practices relating to surrender charges
9. Provisions allowing the director to adopt rcgi tions related to suitability of life, health and

annuity policies
10. Provisions for technical changes to licensing to achieve national uniformity in producer

licensing and improving division efficiency in processing license applications and providing
for electronic notices

These changes to Title 21 will promote consistency between Alaska and other states, promote more
fficient operations and provide better public protection.



Sec. 21.07.250. Definitions.

In this chapter,

(1) "clinical peer" means a health care provider who is licensed to provide the same
or similar health care services and who is trained in the specialty or subspecialty
applicable to the health care services that are provided;

(2) "clinical trial" means treatment, research, study, or investigation over a period of
time of an injury, illness, or medical condition;

(3) "emergency room services" means health care services provided by a hospital or
other emergency facility after the sudden onset ofa nicdcal condition that manifests
itself by symptoms of sufficient severity, including severe pain, that the absence of
immediate medical attention would reasonably be expected by a prudent person who
possesses an average knowledge of health and medicine to result in

(A) the placing of the person's health in serious jeopardy;
(B) aserious impairment to bodily functions; or
(C) a serious dysfunction of a bodily organ or part;

(4) "group managed care plan" or "plan” means a group health insurance plan
operated by a managed care entity;

(5) "health care provider" means a person licensed in this state or another state of the
United States to provide health care services;

(6) "health care services" means tieatment of an individual for an injury, illness, or
disability and includes preventative treatment of an injury or illness;

(7) "health insurance™ has the meaning given in AS 21.12.050 (a);

(8) "managed care" means a contract given to | \ individual, family, or group of
individuals under which a member is entitled to receive a defined set of health care
benefits in exchange for defined consideration and that requires the member to comply
with utilization review guidelines; "managed care" does not include Medicaid coverage

under 42 U.S.C. 1396 - 1396p (Social Security Act);

(9) "managed care contractor” means a contractor who establishes, operates, or
maintains a network of participating health care providers, conducts or arranges for
utilization review activities, and contracts with a managed care entity;

(10) "managed care entity" means an insurer, a hospital or medical service
corporation, a health maintenance organization, an employer or employee health care



organization, a managed care contractor that operates a group managed care plan, or a
person who has a financial interest in health care services provided to an individual;

(11) "medical emergency" means the sudden onset of a medical condition that
manifests itself by symptoms of sufficient severity, including severe pain that in the
absence of immediate medical attention would reasonably be expected by a prudent
person who possesses an average knowledge of health and medicine to result in

(A) the placing of the person's health in serious jeopardy;
(B) a serious impairment to bodily functions; or

(C) aserious dysfunction of any bodily organ or part;

(12) "participating health care provider" means a health care provider who has
entered into an agreement with a managed care entity to provide services or supplies to a
patient covered by a group managed care plan;

(13) "primary care provider" means a health care provider who provides general
health care services and does not specialize in treating a single injury, illness, or
condition or who provides obstetrical, gynecological, or pediatric health care services;

(14) "provider" means a health care provider;

(15) "religious nonmedical provider" means a person who does not provide medical
care, but who provides only religious nonmedical treatment or nursing care for an illness

or injury;

(16) "utilization review" means a system of reviewing the medical necessity,
appropriateness, or quality of health care services and supplies provided under a group
managed care plan using specified guidelines, including preadmission certification, the
application of practice guidelines, continued stay review, discharge planning,
preauthorization of ambulatory procedures, and retrospective review;

(17) "working day" means a day of the week that is not a Saturday, Sunday, or a
holiday.
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DIVISION OF LEGAL AND RESEARCH SERVICES
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Mail Slop 3101

MEMORANDUM February 25, 2006

SUBJECT: Definition section in CSSB 219(L&C)
(Work Order No. 24-LS1563Vi)

TO: Senator Con Bunde
Chair of Senate Labor and Commerce Committee

Attn: Jane Alberts

FROM: Dennis C. Bailey r
Legislative Counsel

This memo accompanies the final CSSB 289(L&C) including amendments per your
request.

Please note that sec. 24 (AS 21.07.250(19)) adds a definition for "medi al care" by
reference to AS 21.90.900. AS 21.90.900 contains definitions applicable for all of Title
21, so the definition is already effective. Its inclusion in sec. 24 is therefore unnecessary
and redundant. If you wish to remove the reference, it can be done in the next committee

of referral.

The terms "group health plan" and "group health insurance" have generally been removed
from Title 21 with the exception of a reference to "group health insurance plan™ on page
14, line 31 and page 15, line 1. If this reference will cause confusion, you may want to

revise it m a future version of the bill.

If | may be of further assistance, please advise.
DCB:Imb

06-078.Imb

Enclosure



N N !
Amendmentto SB 289 Insurance I'OAO a ron J
Offered by Division of Insurance ceri'd X'

Pages 12-13 of the bill:

AS 21.07.080 is amended to read:
* Sec. 15. AS 21.07.080 is amended to read:
Sec. 21.07.080. Religious nonmedical providers. This chapter may not be construed to

(1) restrict or limit the right of a managed care entity to include [HEALTH
CARE] services provided by a religious nonmedical provider as medical [HEALTH] care

services covered bv the managed care plan;
(2) require a managed care entity, when determining coverage for [HEALTH

C ARE] services provided by a rel'gious nonmedical provider, to
(A) apply medically based eligibility standards;
(B) use health care providers to determine access by a covered person;
(C) use health care providers in making a decision on an internal or

external appeal; or
(D) require a covered person to be examined by a health care provider as

a condition of coverage; or
(3) require a managed care plan to exclude coverage for [HEALTH CARE]

services provided by a religious nonmedical provider because the religious nonmedical provider
is not providing medical or other data required from a health care provider if the medical or other
data is inconsistent witn the religious nonmcdical treatment or nursing care being provided.

AS 21.07.250 is amended by adding a new paragraph to read:

(18) "medical care" has the meaning given in AS 21.90.900(30)

AS 21.07.250(15) is amended to read:
(15) "religious nonmedical provider" means a person who [DOES NOT PROVIDE

MEDICAL CARE, BUT WHO] provides only religious nonmcdical treatment or nursing care
for an illness or injury;






SENATE COMMITTEE REPOR1
First Committee of Referral

DATE: 2/14/06 FURTHER: Judiciary

Date of 5-Day N otice: DATE TURNED
(in accordance with Uniform Rule 23) IN TO OFFICE:

Labor and Commerce Committee considered SENATE BILL NO. 298

SB 298 TRUSTS: CHALLENGES; CLAIMS; LIABILITIES

"An Act relating to loans from trust property; relating to a trustee's power to appoint the principal of a trust to
another trust; relating to challenges to, claims against, and liabilities of trustees, beneficiaries, and creditors
of trusts and of trusts and estates; relating to individual retirement accounts and plans; relating to certain
trusts in divorce and dissolutions of marriage situations; and providing for an effective date."

and recommends:

CS Senate BiIll:
[ ] Same Title

[ 1T be replaced with
[ | New Title

adopt previous
[] ptp - SCS House Bill:

[ ] attached amendment(s) [ ] Same_TitIe_
[ ] Technical Title

[ ] adopt Letter of Intent by Committee Chang.e
[ 1 New Title w/

[ 1 further referral to Committee SCR#_

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):



.W Past & Future Of
Alaska Trust

Legislation

wealth Management Specialists



Legislation Passeq
Into Law 1997

HB 101 - Effective April 2, 1997
e Perpetual Trusts
e Self-Settled Spendthrift Trusts
HB 266 - Effective July 1, 1997
e Limited Partnership & LLC Improvements

Statute



Legislation 19938

SB 354 - Effective April 12, 1998
e General Modernization of Trust and Estate Laws
HB 199 - Effective May 23, 1998
e Alaska Community Property Trust
HB 321 - Effective May 23, 1998
e Alaska Uniform Prudent Investor Act
HB 490 - Effective June 26, 1998

e Life Insurance Premium Tax



A LEGISLATION 2000

HB 222 - ETffective M arch 8, 2000

Im provements & Technical C hanges to Limited

Partnerships LLC statute

S B 166 - E ffective M arch 8, 2000

Technical C hanges to Alaska Community Property

Trust

SB 162 - E ffective April 22, 2000

e M odification to Perpetual Trust Statute

HB 275 - ETffective A ugust 9, 2000

“Safety N et” Estate Planning Legislation

SB 163 - E ffective A ugust 30, 2000

. M odification and Im provement to G eneral Trust Statutes



Legislation 2003 - 2004

SB 87 - Effective Septem ber 1, 2003
. Version of Uniform Principal & Income Act
HB 212 - ETffective O ctober 8, 2003

. 2003 Alaska Trust Act

SB 344 - ETffective June 24, 2004

. Trust/ E state / Property Transfers



Why Alaska

Personal

Familiar with Alaska Statutes and Estate Planning
Professionals

Estate Planning Professionals Wanted Institutions
That Would Specialize In Trust and Investment
Management Services

No State Income Tax On Trusts & Estates



Has It Been
Successful?

YO8 Y®S Y#8



Positive Developments

Alaska Has Become Known
Throughout the Country for
Being Creative and Innovative
Regarding Its Trust Laws.
Alaska I1s Considered the

Leading Jurisdiction for Trust
Administration.



Alaska's 1st Independent
& Trust Company

> Has 7 full time employees; 5 are born & raised Alaskans
> Pays State Corporate Income Tax
> Annually puts hundreds of thousands of dollars into the

Alaska Economy

> Have on deposit with local banks (Northrim & Alaska

First) tens of millions of dollars

> QOver 1,000 clients have come to Alaska from other

states



Professionals in Alaska Have
Benefited

« Attorneys have increased business both

from outside clients and Alaska clients
e CPAs have increased business
Insurance agents
e Stock brokers

e Others



Alaskans have benefited directly
from the legislation

Many Alaskans are taking
advantage of the um(%_ue Trust &
State Legislation



State Of Alaska

The state of Alaska has received over $2 million

direct revenue

Increase in Life Insurance Premium Taxes

Increase Corporate Income Tax

Increase revenue from LLC & LP filings



All This Has Happened With

No Financial Qutlay From

the State



Why the Need to Have
Additional Legislation

Since 1997, the Alaska State Legislature has consistently worked to

update and improve laws regarding the use and adm inistration of

trusts. As a result, Alaska is considered one of the premier trust

jurisdictions in the country.

But, itis a very com petitive environment. In fact, at least seven other
states - Delaware, Missouri, Nevada, Oklahoma, Rhode Island,
South Dakota and Utah - have enacted legislation similar to our own.

M uch of this Legislation is structured to meet IRS rules & guidelines.

W hen IRS makes a change, itmay require a change in Alaska

Statute to stay effective.

O ther states are trying to improve their Trust Laws. Ifthey come up

with a better approach, we need to adjust in Alaska to stay effective.

Fine-tune legislation to make sure itis the best.



The Future Looks Very Bright for Alaska to
Continue to Attract Business to the State. The
Only Potential Problem Would Be the
Implementation of an Income Tax on Trusts
and Estates Set Up by Non-Residents.

The Implementation of Such a Tax Would
Cause Alaska to Lose 99% of the Business It
Has Attracted Within one Year. The Business

Would Go to a State That Does Not Tax Non-

Resident Trusts.



Thank You...

for your prior involvement and
hope for your continued support



fITHSKH ITHUST CDMI'IINY
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transfer Is discovered, or reasonably could have been discovered, to file aclaim against

the trustee to set aside a fraudulent transfer

Many offshore jurisdictions have shorter statutes of limitations for filing fraudulent
transfer claims On the other hand, if an individual has no known or ascertainable
creditors and is willing to report all taxable income, an Alaska Trust could be an
Important estate and asset protection-planning vehicle

Perpetual Dynasty Trust Modification Senate Bill 162
Updates and Strengthened Alaska Perpetual (Dynasty) Trust Statutes

Alaska’s new legislation expressly states that the common law rule against
perpetuities does not apply in Alaska. Alaska then adopts a two-pronged approach to
avoid the Delaware Tax Trap The purpose of the first prong is to reestablish a rule
against perpetuities for Alaska in the limited circumstances of property interests subject
to a limited power of appointment which Is exercised to create a new limited power of
appointment. All such property interests are invalid unless within 1.000 years from the
time of creation of the original instrument or conveyance creating the original limited
power of appointment the property interests vest or terminate

This provision applies to a trust instrument or conveyance executed on or after
4/2/97, if the instrument or conveyance creates a non-vested property interest subject to
the exercise of a power of appointment that creates a new or successive power of
appointment. The goal of this provision is to cure the Delaware Tax Trap problem for all
trusts created under Alaska law after the initial abolition of the rule against perpetuities in

1997

The second prong of the new legislation enacts a rule against suspension of the
power of alienation of property The statute provides that a trust is void if the trust terms
suspend the power of alienation for a period of at least 30 years after the death of an
individual alive al the time of the creation of the trust. However, the statute expressly
stales that a suspension of the power of alienation can be avoided by giving the trustee

the express or implied power to sell the trust property.

This second prong of Alaska’s approach to avoid the Delaware Tax Trap is
based on the Tax Court's decision in EState of Murphy In that case, the court held that
the Delaware Tax Trap was not violated in Wisconsin, which had a perpetuities statute
expressed in terms of a rule against suspension of the power of alienation (rather than a
rule based on remoteness of vesting) The IRS has acquiesced in Murphy

Alaska Limited Partnership and Limited Liability Companies House Bill 266
and House Bill 222

Alaska's amendments to its limited partnerships and limited liability company
statutes makes Alaska the preferred junsdiction to form these entities. Alaska is the first
state to take advantage of the simplified formation operation of limited partnership and
limited liability companies as permitted under the new Treasury Department "check the
box" regulations. In addition, under the new Alaska law, a court will be able to order



rust after 120 years with an after-tax return of 10%, the trust would be worth almost S93
illion. If the Alaska Perpetual (Dynasty) Trust was not used; the value of the property

ould be less than $6 billion

Th* Economics of Psrpatual Trusts

Afl#r-T»n Valus of Porpotuil Trust Valuoof
Growth Attar 120 Vaars Proparty If No
Trust

3.00% $34,710,987. $2,169,437

4 00% $110,662,561. $6,910,410
500% $348,911,561. $21,806,999
6.00% $1,086,187,748 $68,011,734
700% $3,357,788,383. $209,861,774
8 00% $10,252,992,943 $640,812,059
9 00% $30,987,015,749 $1,938,688,484
10 00% $92,709,068,818. $5,794,316,801

everaging the Alaska Perpetual (Dynasty) Trust with Life Insurance

Having the trust purchase life insurance with the trust contributions is an
xcellent strategy that can be used to leverage the $1 million generation-skipping
ansfer tax (GST) exemption that car dramatically increase trust assets. The proceeds
om the insurance that will be paid to the trust will escape initial income and wealth
ansfer taxation in the estate and these proceeds will provide a large sum of money that
an ‘'.ontinue to benefit the beneficiaries for as long as the family desires

Iternative to Foreign Asset Protection Trusts

The Alaska Trust is an alternative to foreign asset protection trusts and has many
dvantages. The Alaska Trust will have a trustee located in Alaska Individuals should
e more comfortable transferring assets to a trustee in a politically stable jurisdiction that

part of the United States An Alaska Trust will not be subject to the new Internal
evenue Code foreign trust tax rules. In addition. Alaska occupies a central location on
e globe Alaska is mid-way from three of the largest financial centers of |lhe world
ondon, New York, and Tokyo, and its time zone is just one hour earlier than Pacific
ime.

For some people there may be disadvantages to using an Alaska Trust. If an
dividual is looking for a way to hide taxable income or for a way to hide assets from
xisting creditors, he or she should look elsewhere The trustee of an Alaska Trust will
e subject to the jurisdiction of the courts of Alaska and will have to comply with the
ternal Revenue Code. As such, the trustee will report all taxable income of the trust as
quired by the Internal Revenue Code. In addition, the trustee could be sued
uccessfully under Alaska law if any transfers to the trust were fraudulent. Under new
laska Statutes, a creditor who suspects that he or she has been defrauded has the
nger of (1) four years from the date of the transfer to the trust or (2) one year after the



The new law specifies what makes the trust AJaskan. Some part of the trust
assets must be held in Alaska Also, an Alaskan permanent resident bank or trust
company (that is headquartered in Alaska) must serve as a trustee and hold certain
duties including maintaining books and recor. ofthe trust and prepanng or arranging
for the preparation of the trust’'s income tax returns Also, partof the administration of the

trust must occur in Alaska

Example of Tax Savings Using an Alaska Trust

W

Your transfer of assets to an Aiaska Asset Preservation Trust can be a
completed gift for Federal estate and gift tax purposes. You may decide to gift an
amount equal to your annual gift tax exclusion of $12,000 per trust beneficiary, your gift
tax exemption equivalent amount of $1,000,000', or your $2,000,000 generation-
skipping tax exemption, or some other amount. The trust assets could be held for lhe
benefit of your family members and descendants forever. Perhaps most important, you
can be an eligible beneficiary of the trust. Upon your death, the trust could be excluded
from your estate for Federal estate tax purposes. Furthermore, creditors who are
unknown when the trust is setup and who have claims that arise after the trust is settled
should not be able to Invade the trust to satisfy their claims

The potential estate tax savings are significant. For example, if you have
$675,000 of assets today, you would hope that over the next 20 years these assets
would appreciate at 10% per year to over $4 million or more. If these assets worth 54
million were included in your estate at the time of your death, your estate could owe as
much as $2,400,000 of Federal estate taxes. On the other han%hif you transferred this
$675,000 in assets to an Alaska Asset Preservation Trust , using your gift tax
exemption equivalent, to be held for the benefit of yourself and your family members,
then upon your death (if this occurred in 20 years), the $4 million of assets could be
excluded from your estate and your estate could save $2 400,000 in estate taxes. The
trust can continue forever for the benefit of your descendants and can be structured so
that the trust assets are not included in any of their estates as well.

If a family uses a $1 Million generation-skipping transfer tax exemption with the

Alaska Perpetual (Dynasty)

1Effective 1998. these amounts will increase as set forth in The Taxpayer Relief Act
of 1997



creditors of the grantor of a trust can attach the assets if the trustee can

tes.
Alaska law now provides that the assets in

Istribute trust properly back to the grantor
uch a trust are not subject to the claims of the grantor's creditors, unless the original
ansfer to the trust was intended to defraud known creditors of the grantor or rendered

e grantor insolvent

Hence, an individual can transfer assets to an irrevocable Alaska trust and be a
eneficiary to whom the trustee can distribute trust property Yet, the trust assets will no
nger be subject under Alaska law to the claims of the grantor’s creditors. (The
refection does not apply if the trust must distribute assets to the grantor) This
rotection from creditor claims applies even if the grantor is the only person to whom the

stee may distribute trust assets and income If there are beneficiaries in addition to
e grantor, this protection from claims of creditors also applies even If the grantor
tains the right to veto distributions to other beneficiaries of the trust The protection
Iso applies even if the grantor retains lhe right to direct where the trust property is to
ass upon his or her death. By retaining these veto and control powers, transfers to the
ust will not be subject to gift lax when the trust is created. However, retaining either of
ese powers will cause the trust assets to be includible in the grantor's taxable estate at

eath

Alternatively, an Individual may create an Alaska trust but not retain any power to
eto distributions to other beneficiaries or to control the disposition of the trust property
hen 'he grantor dies. This should make the transfer to the trust a completed gift for gift
x purooses and should result in the exclusion of the assets from the grantor’s taxable

state.

This opens a new dimension in estate planning because an individual can make
completed gift to be excluded from his or her estate while remaining eligible to receive

istnbutions from the trust.

As indicated, an Aijska trust can now be used to protect assets from claims of
reditors but not if the grantor transfers the assets in defraud of his or her creditors or
tain" the powei to revoke or terminal the trust Generally, a transfer is made in
efra J of creditors only if it either renders the grantor insolvent (e.g., unable to pay
urrent obligations) or is intended to remove assets from the reach of specifically known

reditors. A person may be a known creditor even if that person does not yet have a

dgment against the grantor.

It is probably sensible for a grantor wishing to provide protection from claims of
significantly less than one-half of his or her net wealth to an Alaska
Second, b>cause

reditors to tr m u
usl First, such a transfer is unlikely to render the grantor insolvent
e grantor cannot retain the right to trust distributions, but only to be a beneficiary to
horn the trustee may but is not required to distribute assel or income, it would not be
ise to placn most of one’s assets in such a trust and lose entitlement to their use or
come This is especially important if the grantor wishes to use an Alaska trust for
slate tax planning purposes Where the transfer lo the trust is a completed gift, the
rantor presumably will want to minimize distributions back to himself or herself because

uch distributions would erode the estate tax reduction benefits of having made a

ompleted gift to the trust.



The Five Element! of a Trust

HFNBFICIARIES
‘nce-v* dilrbutoot of
‘rkom jnd pAMIpol
«ccortj-ng lo (he trusl
p'Ovi**on»

Summary of the Alaska Trust Act House Bill 101

On April 2, 1997, the Alaska Trust Act became effective. The Act makes two
changes to Alaska law, both of which may be of significant interest to individuals
throughout the United States First, for Alaska trusts, the Act effectively eliminates the
“rule against perpetuities.” Th;>rule limits the time a trust can last to approximately 90
years. Now, any American can create a trust in Alaska and provide for it to last forever
This means that the benefits that the trust can provide to the beneficiaries can last for as
long as the family wants Trust benefits can include protecting trust assets from claims of
the creditors of the beneficiaries, including claims that may arise in a divorce of any
beneficiary. Also, because Alaska has no income tax, an Alaska trust can be used to
avoid state income tax on trust income that is not distributed currently to the trust
beneficiaries. However, an Alaska trust cannot be used to avoid state income tax if the
person who created the trust (called the “grantor" or "settlor") lives in a state that
imposes an income tax and if the trust is a "grantor trust." A “grantor trust" is one that
falls under a tax rule that causes the trusts income to be attributable to the grantor.

The second change, which results from the Act, relates to protecting trust assets
from claims of creditors of the grantor of the trust. Throughout virtually all of the United



hat Is aTrust?

Most of this legislation effects trusts. Trusts are probably the most effective

ethod to:
1. reduce, and in some cases, eliminate gift,estate and income taxes;
2. preserve assets for the family; and
3. accomplish the desires of the family;
4. provide asset protection;
5. improve quality of life by allowing use of trustassetsby beneficiaries.

We have included a brief summary of wh' is a trust.

legal arrangement wnere one person (called the trustee) holds

A trust is a
There are many

roperty for the benefit of other persons (called the beneficiaries).

ifferent kinds of trusts.

The personal trust is the most common form of trust, created for non-business
asons for the benefit and protection of individuals. The trustee in a personal trust acts
accordance with the law and the instructions set forth in the governing instrument by

The primary responsibilities of the trustee are to

e person who created the trust.
The

anage and protect the assets in the trust for the best interests of the beneficiaries.

anagement and protection responsibilities include proper investment of assets,

ollection of income, maintenance of accurate books and records, filing of tax returns
nd other reports, and payment of income and trust property to the beneficiaries in

ccordance with the terms of the trust



Alaska Trust Laws Provide for More Estate Planning Options Than Any
Other State

Perpetual (Dynasty) Trusts

No State Income Tax

Self-Settled Spendthrift Trusts

No Special Class of Creditors

Allows for Flexibility of Non-Resident Co-Trustees

Only State to Receive PLR - Stating Transfer is a Completed Gift
Only State to Allow Optional Community Property Trusts

Statutes Protecting LPs and LLCs From Creditors

Court Cannot Terminate LPs or LLCs

Charging Order is the Only Remedy for Creditor

Flexible Probate Court

Lowest State Life Insurance Premium Tax on Large Polic es

Only State to Define Pre-Existing Creditor

Best Protection from Future Creditors Because Creditors Cannot Use

Constructive Fraud

ALASKA
SIMPLY THE BEST
BETTER THANALL THE RES7



Over the last four years, Alaska passed many unique pieces of Lust and
financial management legislation. We believe this makes Alaska the leading
jurisdiction 1039tup and administer trusts and other wealth management techniques
This booklet provides a summary of each piece of legislation that has been passed
It is recommended that you read thoroughlv each piece of legislation to fully
appreciate and understand the flexibility and uniqueness of Alaska's legislation

In summary, Alaska provides for:

3 Perpetual Trusts - House Bill 101, effective April 2, 1997
Perpetual Trusts - Modification - Senate Bill 162, effective Apnl 22,
2000

Self-Settled Spendthrift Trusts - House D'll 101, effective April 2, 1997
Unique Limited Partnership & LLC Statutes - House Bill 266, effective
July 1. 1997
Limited Partnership & LLC Improvement Statute - House Bill 222,
effective March 8, 2000
Alaska Community Property Trusts - House Bill 199, effective May 23,
1998
Alask i Community Property Trust - Technical Changes
Senate Bill 166, effective March 8, 2000
Innovative and Flexible Trust and Estate Law - Senate Bill 354,
efrctive April 15, 1998
Alaska Uniform Prudent Investor Act - House Bill 321, effective May
23, 1998
Reduction In Life Insurance Premium Tax - House Bill 490, effect.ve
June 26, 1998
“Safety Net" Estate Planning Legislation - House Sill 275, effective
August 9, 2000
Trust Notification - Rules; Modifying and Terminating Irrevocable
Trusts - Senate Bill 163, effective August 30, 2000
Version of Uniform Principal & Income Act - Senate Bill 87, effective
Sertembrr 1, 2003
2003 Alaska Trust Act - House Bill 212, effective October 8, 2003

. Trust i Estate / Property Transfers - Senate Bill 344, effective June 24,
2004



e dissolution of a partnership or iimitel liability company Only if it determines that it is
possible for Ihe enterprise to continue lOoperate Unlike the defal't rules under most
late laws, an Alaska limited padnership oi !Mtod liability company does not go out of
xistence upon the death of a general partner of a limited partnership or the member of
limited liability company. Alaska has eliminated any nght to demand to be bought out
n six months notice. In fact, under default state law, a partner is entitled to distributions
nly as provided under the governing document For these and other reasons the
mbination of lhe Alaska Trust Act and the changes to Alaska's limited partnerships

nd LLC statutes provide for unique estate planning opportunities

House B|” 222 strengthened and improved Alaska's limited partnerships and
mited liability companies by clarifying by statute the only remedy for a creditor Is a

charging order.”

laska's Voluntary Community Property Option Hous Bill 199 and
enate Bill 166

come Tax Advantage of Community Property

A person who owns assets with his or her spouse as community property in one
f the nine community property states (Louisiana, Texas, New Mexico. Arizona,
alifornia, Nevada, Washington, Idaho and Wisconsin) has a major income tax
dvantage over a married person who owns assets with his or her spouse but that are
ot community property. This advantage results from the incongruous operation of lhe
tep-up in basis rule. This rule is one of the few, if omy, income tax advantages that a
erson's estate receives upon his or her death

The best way to explain the step-up in basis rule is to start with an example of a
Ingle person living in any state on her death bed who twenty years ago paid $10,000 for
homestead that Is presently worth $110,000 If the person sold the homestead before
he died, she would realize a long-term capital gain of $100,000. The gain would be
ubject t> a maximum capital gains lax of 15%. or $15,000. On the other hand, if the
erson decided not to sell lhe homestead and died the next day, the $100,000 profit
ould be forgiven This means that her heirs could rHI the homestead for S110,000and
ay no income taxes! This is because the original cost basis of $10,000 is "stepped-up"
$110,000, the fair market value of the homestead at death If the homestead is sold
r$110,000, there is no gain and no income taxes will be owed.

The step-up in basis rule gets more complicated when a married coi 'n is
volved. If we assume that a married couple in a non-community property state 1 jght
e homestead twenty years ago for $10,000 and held title as husband and wife, then
ach wou'd own one-half of the homestead. If the husband was on his death bed and
e couple sold the homestead before the husband died for its current fair market value
f S110,000, the couple would realize a $100,000 long-term capital gain, just like the
ingle person did However, if the husband died and the wife inherited his half of the
omestead and then sold it. she would only realize a $50,000 long-term capital yain
his is because the profit in the husband’s half of the homestead would be forgiven by
e step-up in basis rule. The husband's half of the homestead would get a "step-up"” in
asis to $55,000. When the husband's half was sold for $55,000 there would be no
ain However, the wife would have a gain on lIhe sale of her half of the homestead. Her



half of the homestead would have a basis of $5,000 (one-half of the original cost basis of
$10,000) When this half was sold for $55,000, the wife would realize a $50,000 long-
term capital gain and would pay a maximum of $7,500 of Income taxes (15% of

$50,000)

If, on the other hand, the couple lived in a community properly state like
W ashington, the income tax savings would be even greater If the homestead was
community property under Washington law. for example, the wife would get a step-up in
basis in both halves of the homestead to $110,000 After her husband's death when she
sold the homestead for 5110,000 she would pay no income taxes! In contrast, in the
prior example of the married couple who owned the homestead that was not community
property, the wife who sold the homestead after her husband died would pay $7,500 of
income taxes In this way 'ie income tax laws favor spouses in community property
states that own assets as community property over spouses in non-community property
states whom, as a general rule, cannot own assets as community

Overview of House Bill 109

This Act (signed into law 5/23/98) will allow married Alaskans to execute a written
agreement to recharacterize their assets as community property. Unlike other states
which have a community property form of ownership for married persons, Alaskans
would have their assets treated as community properly, only to the extent they execute a
written agreement and elect into a community property system under Alaska law. In
contrast, community property states mandate |he married couple's assets to be
community property unless the spouses elect out

This Act not only allows Alaskan couples to enter into an agreement to have
some or all of their assets treated as community properly, but it also permits married
persons who do not reside in Alaska to have their assets treated as community property
under Alaska law by executing an Alaska Community Property Trust. Such a trust must
have an Alaska trustee. Il is anticipated that many married persons who reside outside
c' Alaska will wish to label a portion, or all, of their assets as community property
because they believe that it is a more appropriate method of owning their assets and
they wish to obtain the income tax advantages which are available to community
property upon the death of the first spouse

Some believe that community property represents a more fair and rational
system of sharing the ownership of property during marriage because it essentially
treats the marriage like a partnership: as assets are earned during the marriage, they
are treated as owned 50/50 by the two partners (the husband and wife) Others
believe community property is not a fair or rational system Regardless of one s
beliefs, it seems appropriate to allow Alaskans, and residents of other states, the
freedom to choose the arrangement that is most appropriate for them.

It should be emphasized that no asset would be labeled as community properly
under Ihe Act. Rather, the Act merely authorizes married persons to execute a written
agreement or trust in which they expressly elect to treat some or all of their assets as
community property under Alaska law



ervlew of Senate Bill 168

Community property agreements and trusts strengthened These amendments
larify ambiguities regarding the right to amend and revoke community property
‘reements and trusts The amendments to Alaska Statutes 34.77 090 and 100 specify
at if a community property agreement or trust provides for the non-testamentary
isposition of property at the death of the second spouse, without probate, then at any
me after the death of the first spouse the surviving spouse may amend the community
roperty agreement or trust with respect to the surviving spouse's property to be

isposed of at his or fie. death

In addition, the amendment eliminates the prior statutory language that a
ommunity property agreement or trust may be amended only "on a particular date or on
e occurrence of a particular event" set forth in the instrument Rather, a community
ended or revoked at any time if the instrument

roperty agreement or trust may be ai
The amendments will

enerally authorizes amendment or revocation by the spouses.
pply to all community property agree Tents and trusts executed after the effective date

f lhe Alaska Community Property Act

ote: The Chapter for Alaska Community Property Agreements and Trusts has been changed to
S 34 77 010-100 from AS 34 75.010- 100

nnovative and Flexible Trust and Estate Revisions Senate Bill 354

This Act creates major changes to Alaska's Trust and Probate Ljws making
em, by far, the most effective and flexible while enhancing the use of Alaska Trusts,

utlined below is a summary of the key features of this Act,

robate Jurisdiction - AS 13.06.068

This provision allows non-residents of Alaska to select to have their will probated

nder Alaska law. The advantages of this legislation are.

1 It should allow the estate to avoid state income tax during the probate

administration
2 It 'whould avoid any statutory executor/personal representative fees and/or

attorneys fees
3. The probate process in Alaska is v?ry simple and straightforward which should

save time and money
4 It seems that any trust that was created under the will would then have the ability

to qualify as an Alaska perpetual trust and the other protective provisions of

Alaska law

.nange of Trust Situs to Alaska - As 13. 36.043
This provision makes it easier to move a trust to Alaska Il also clarifies that even

hough a trust was setup before Alaska changed its perpetual and asset protection

rovisions, a trust will still be valid under Alaska law If someone has setup a trust in a

reign jurisdiction or in a U S jurisdiction and it either provides for asset protection

nd/or perpetual status, the trust can now be moved to Alaska and retain those

dvantages.



Trustees Special Powerto Appelntto a Different Trust- AS 13. 36.157

This provision allows the trustee, without court approval, to appoint part or all of
the trust principal to another trust if the trustee has the power to invade the principal of
the trust for the benefit of the beneficiary. This power will be considered Ihe exercise of a

special Power of Appointment

This can be done as long as the transfer does not reduce any fixed income
interest of an Income beneficiary of the trust and is in favor of the beneficiary of the trust
and. as required by the generation-skipping transfer lax grandfathering regulations, does
not exceed the common law rule against perpetuities measured from the original

commencement of lhe trust The advantage is that it allows the trustee to extend any

grandfathering for generation-skipping taxation: and allows the benefits of the trust to

continue for future beneficiaries.

Statute of Limitations Clarified - AS 34 40 110(d)

This provision clarifies that the four-year statute of limitations to commence a
legal action that a transfer to a trust was fraudulent starts from the cause of action rather

than just the remedy

Challenges to Trusts - AS 13.36 310

This provision clarifies that unless the transfer to the trust was a fraudulent
conveyance, lhe trust is not void, voidable, liable to be set aside, defective in any fashion
or questionable as to the settlor's capacity, on the grounds that lhe trust or transfer
avoids or defeats a right, claim or interest conferred by law on a person by reason of a
personal or business relationship with the settlor by the way of a marital or similar rioht

This new section also provides that even if the properly in a trust is voided or ret
aside because it was considered a fraudulent conveyance, the trust can only be set
aside to the extent necessary to satisfy the settlors' debt to the creditor and the cost and

attorney's fees allowed

Trustee has First Lien on Assets - AS 13.36.310

If the transfer to the trust is voided or set aside and the court is satisfied that the
trustee has not acted in bad faith, in accepting or administering the trust, the trustee has
the first and paramount lien against the property equal to the entire cost, including

attorney's fees properly incurred by the trustee in defense of the trust Also, the

beneficiary, including the Grantor, may retain a distribution made prior to the
commencement of an action to set aside the transfer

Protection of trustees and Others - AS 34.40 110(f)

This provision prohibits a creditor from asserting a cause of action against lhe
trustee and others involved in the preparation or funding of the trust for conspiracy to
commit fraudulent conveyance, aiding and abetting a fraudulent conveyance or
participation in the trust transaction This means that the trustee and the client's advisors
cannot be held liable for this transaction It further states that lhe creditor's only relief is

limited to the trust assets and to those owned by lhe settlor

Non-Alaska Co-Trustees -AS 13.36.320

Th's provision allows non-residents of Alaska and banks nnd trust companies



in Alaska to act as a co-trustee with a qualified Alaska
in business In Alaska solely by revmn as

o are not headnuartered
rustee and not be considered engaged
serving as co-trustee

Limitation on Trustee Liability - AS 13.3( 110

This provision clarifies that a tr istce, who has not been given a responsibility
under the document, can not be held liable to the beneficiaries or others for the actions
of the trustee who had that power This p ovldes extreme flexibility for the trustees in that
different trustees may be given different responsibilities and the co-trustees do not have
to be concerned about the actions of the other co-trustees who hold other powers In
addition, AS 13.36,192 clarifies ihat the settlor of the trust can relieve the trustee from
any duties, restrictions and liabilities or can restrict the trustee’s privileges and powers or
add duties, restrictions and liabilities. AS 13.36.194 clanfies that a beneficiary who has
full legal capacity and acts on full information and may relieve the trustee from any and
all duties and restrictions and liabilities that would otherwise be imposed on trustees by

Alaska Statutes

Trust Incontestability Clause - AS 1336 330

This provision clanfies that if an intervivos trust penalizes a beneficiary for
contesting lhe trust or instituting other proceedings prohibited by the trust agreement,

the penalty provision will be enforceable even if probable cause exists for instituting the

proceeding.
Appreciation can be Considered as Income -AS 13.38.060

This provision allows Alaska to be a very favorable jurisdiction for Charitable
Remainder Unitrusts that are income-only wilh a make-up provision. Under most state
laws, even though the trust may be an income-only make-up provision Charitable
Remainder Trust, it is not very effective because capital appreciation usually cannot be
converted into income Alaska Statutes have been clarified to allow appreciation to be
considered income making Alaska one of Ihe bestjurisdictions for Charitable Remainder

Trusts

Alaska Uniform Prudent Investor Act House Bill 321

»

Alaska became the 47 state to adopt a version of the Uniform Prudent Investor
Act. In essence, this Act br.ngs trust investing up to the 21 Century by requiring the
trustee to acknowledge the theory of efficient markets, more broadly known as lhe
Modern Portfolio Theory The trustee is required to wonsider, to the extent relevant, the
following factors in formulating the investment po ifolio:

* the size of the portfolio;

« lhe nature and likely duration of the trust;

« the liquidity and distribution requirements;

« the general economic conditions;

« the possible effects of inflation or deflation;

* the expected tax consequences of various investment and distribution

decisions;



« lhe role of each investment In the overall portfolio;
* the expected total return of the portfolio; and
*« the needs of the beneficiaries for present and future distributions.

This Act makes It clear that there are no investments, which are per se impropjr
or imprudent, nor are there any which are per se proper or prudent All investments must
be reviewed and managed based upon the facts and circumstances of each trust
situation, considering the above mentioned fadors

A trustee can no longer escape liability for embracing a very conservative
Investment approach such as purchasing treasury bills or CDs. If a trust is to last for a
number or years and the trustee does not consider the effects of inflation on the
purchasing power of the trust, it 'ould be liable to the beneficianes for not having a
growth component in the portfolio Diversification is generally regarded as a requirement
under the Prudent Investor Act, unless circumstances require otherwise

One significant change is that this Act allows the trustee to (Hegate investment
management responsibility. For the majority of states that have not auopted a version of
the Prudent Investor Act, delegation of investment responsibility by trustees is
prohibited The act also seems to indicate that if the trustee does not have investment
management expertise it almost mandates that they do delegate their investment
management respoi iibility. If a trustee delegates Its management responsibility
properly, it can be relieved of the liability and the liability would transfer to the
organization or individual that has taken over the management duties. In order to
properly delegate, the trustee must select the investment advisor in a prudent manner
and must periodically review the manager's performance and the assets held In the trust
The trustee also has a duty to control the costs of delegation.

Reduction in Alaska's Insurance Premium Tax House Bill 490

This new law makes Alaska the preferred jurisdiction to have large life insurance
All states impose a tax on life insurance premiums, which ranges from

policies written.
When calculating the premium, the

three-quarters of one percent to three percent
insurance company adds on the applicable state insurance premium tax

Life insurance is the last true tax shelter Except for the Rcth IRA, it is the only
vehicle where you can receive tr>v-free earnings. Qualified retirement plans, IRAs and
annuity contracts only provide income tax deferral because when you withdraw those

funds you have to pay an income tax. With the cash value that is built up in a life

insurance policy, any imputed gain vanishes at death.

With the advent of variable life insurance policies, where lhe insured has access
to a broad range of investment strategies, including growth portfolios, this tax-free

earning feature has gamed greater significance. Individuals are now using private

placement insurance policies where they may. In essence, select a specific manager

and investment style. With this flexibility, they are investing significant sums in these
policies ranging from S1 million to SCO million or more Alaska has reduced its premium
tax for premiums over $100,000 to only 10 basis points or one-tenth of one percent
Therefore, individuals who are purchasing large insurance policies should consider
Alaska the premiere jurisdiction. With Alaska's unique trust laws, it is the ideal place to



establish an irrevocable life insurance trust

"Safety Net" Estate Planning Legislation House Bill 275

All too frequently, estate planning documents fail to contain all the provisions
necessary to maximize available federal gift, estate, and generation-skipping tax
benefits The documents may have been drafted long ago. and not appropriately
updated Alternatively, the drafter may have omitted necessary tax provisions

To partially cure this problem, Alaska has enacted a “Safety Net" bill This
legislation supplements wills and trusts in the following areas marital deduction trusts,
funding, lhe family-owned business deduction, restriction of powers of a trusiee-
beneficiary, interest rale for pecuniary devises, conveyances of real property to and from
trusts, and applicability to revocable trusts as well as to wills.

Trust Modification Rules; Modifying and Terminating Irrevocable Trusts
Senate Bill 163

Trust Notification and accounting Rules

The general rules in Alaska are that within 30 days of acceptance of a trust. the
trustee must inform all the current beneficianes of the existence of the trust, and upon
request, furnish them with an annual accounting New legislation now allows a settlor to
exempt the trustee from these dufes. This exemption may not continue beyond the
settlor's lifetime or a judicial determination of the settlor's incapacity.

Flexible Methods for Modifying and Terminating Irrevocable Trusts

The Alaska legislature has enacted flexible methods for the modification and
termination of irrevocable trusts A trustee, settlor, or beneficiary may initiate
proceedings to modify or terminate a trust if, because of circumstances not anticipated
by the settlor, modification or termination would substantially further the settlors
purposes in creating the trust A court may also construe or modify tne terms of a trust m
order to achieve the settlor's tax objectives

The legislation further provides that despite the settlor's purposes in creating the
tiust, the trust can nonetheless be modified by the court upon consent of all beneficiaries
if the reasons for modifying or terminating the trust outweigh Ihe interest m
accomplishing lhe material purposes of the trust The inclusion of a spendthrift clause
may constitute a material purpose, but is not presumed to be so. This modification’
provision allows for the possibility of modification due to the changed circumstances of
lhe beneficiaries, despite what might have been a material intention of the settlor in

establishing the trust

This new statute has particular relevancy for perpetual trusts because it
provides a technique for future changes of a dispositive plan. Accordingly, this
modification authority helps alleviate concern about control by a "dead hand " A virtual



representation principle is included

Alaska 2003 Trust Act (House Bill 212} Dramatically Improved Creditor
Protection

The following Is taken from an article authored by Stephen E Greer that was
published in the August 2003 issue of Trusts & Estates Magazine

On July 10, 2003, Alaska's Governor Murkowski signed a new Alaska Trust Act
into law  The provisions of this bill greatly enhance creditor protection for third-party
beneficiary trusts and self-settled spendthrift trusts, further enhancing Alaskas
desirability as a place to create and maintain trusts. The following is a short discussion
of some of the more important provisions found in the act. A more complete discussion
can be found in the August 2003 issue of Trusts & Estates

Provisions Affecting both Dynasty Trusts ana Self-Settled Spendthrift Trusts
- Courts cannot compel distributions or attach beneficial interest. creditor protection is
dependent on the protection that a spendthrift clause gives and the law of the state
where the trust administration occurs. The protection that an Alaska pendthrift clause
provides is extremely powerful because all creditors are barred from attaching trust
assets before payment or delivery of the assets to the beneficlar An Alaskan
spendthrift clause will protect the trust assets from claims brought by spouses for
support, ex-spouses for alimony, providers of necessity, tort creditors and claims for
child support. Moreover, there is a provision in the act which states an attachment or
other judicial order may not be made against the trustee with respect to a beneficiary's
interest held in trust Nowhere else in the country can a settlor find such protection.

Dynasty trusts can name a beneficiary as the co-trustee with the authority to make
distnbutions and there will be no loss in creditor protection. In many circumstances a
settlor would like to give a beneficiary as much control as possible, provided there is no
loss in creditor protection. It is now possible to name an Alaska trustee as the
administrative co-trustee and name the beneficiary as the co-trustee in charge of
distributions, which for tax purposes would usually be limited to the ascertainable
standard defined in the Internal Revenue Code, without compromising creditor
protection What beneficiary would not like this right?

A beneficiary can be given a general power of appointment and the trust asset will
still bo protected from creditor claims. In every large estate there exists the possibility
that distributions will be made to subtrusts that are not exempt from generations
skipping transfer taxes Because the estate tax is progressive in nature, federal taxes
payable at death often will be less if the assets in a non-exempt trust are exposed to
estate tax at the beneficiary's death (rather than having the assets exposed lo
generation skimping transfer tax when the assets are distributed to skip beneficiaries)
To accomplish this, a beneficiary in a non-exempt trust can be given a testamentary
general power of appointment that will result in the trust assets being included in the
beneficiary's estate tax base. One of the most important provisions of Alaska's new
law stales a beneficiary can be given a general power of appointment and the assets
subject to this power can not be attached by the beneficiary's creditors. This protection
exists, regardless of whether there is a testamentary general power of appointment or
a presently exercisable general power of appointment. Thus a settlor could
conceivably give the beneficiary lhe power to appoint trust assets to himself and until
such time that the beneficiary actually does so the trust assets will continue to be



protected from creditor claims  Thus if the settlor wanted to give the beneficiary
unlimited control of the trust assets, the settlor could do so but nonetheless have the
assets protected from the beneficiary's creditors until time that the beneficiary
actually distributed the assets to himself This is an attractive alternative when the
settlor wants to make an outright distribution to the beneficiary.

This provision is also important In any trust where a beneficiary has been given a
Crummey Withdrawal right The Restatement of Law the Third, considers a beneficiary
with a Ciummey right to be the owner of the property over which the rights could be
exercised thus exposing the trust to the claims of a beneficiary's creditors However,
in Alaska a beneficiary can have a Crumrey Withdrawal right and Ihe trust assets con
not be subjected to the creditor claims of a beneficiary
+ Use provisions resFected. A use provision allows a trustee to makj trust assets
available for the use of a beneficiary The new Alaska law states that real property or
tangible personal property may ce made available for the use of a beneficiary without
the beneficiary s use being cons dered a distribution, thus insulating the trust assets
from the claims of a beneficiary s creditors  This provision also allows an Alaska
resident to create a self-settled spendthrift trust and protect a home from creditors
where the homestead exemption is inadequate and throu%h the use of a grantor trust
provisions the settlor can be treated as the owner under federal income law and thus
take advantage of all the favorable income tax laws pertaining to homes.

« Trust protectors and trust advisors are not considered fiducianes. Inany long term
trust it is often advisable to appoint a trust Protector who is given the power to remove
and replace the trustee, the power to modify or amend the tiusl Instrument to achieve
favorable tax status and the power to increase or decrease the interests of any
beneficiary to the trust In the absence of state law to the cont-ary, a court could
consider the trust protector a fiduciary, thus decreasing the possibility of finding
someone who would want to take on the trust protector role  The new Alaska law
states a trust Erotector may have all of these powers and the trust protector will not be
held accountable as a fiduciary

Additionally, a settlor might appoint a trust advisor that is personally knowledgeable of
the beneficiary's circumstances to assist a corporate trustee in carrying out its
functions The appointment of an advisor greatly improves the chances the purpose of
the trust as envisioned by the settlor will be fulfilled. The new Alaska law slates that an
advisor will not be held accountable as a fiduciary

Provisions Affecting Only Self-Settled Spendthrift Trusts
Needless to say many of the provisions applicable to third-party beneficiary

trusts also aﬁply to sell-settled spendthrift trusts But some very important changes
were made that apply exclusively to self-settled spendthnft trusts
« A major defect in self-settled spendthrift legislation is corrected In all domestic
self-settled spendthrift Jurisdictions, other than Alaska, a "pre-existing creditor" has the
benefit of what is essentiall¥ an unlimited statute of limitations to set aside a transfer of
assets as being a fraudulent conveyance  This is because a creditor might not
reasonably discover the transfer of assets to a lIrust until such time that the creditor has
first reduced the underlying action iojudgment and then had the opportunity to conduct
ajudgment debtor examination to discover the settlor's assets Even though a creditor
must still prove the conveyance to the trust was fraudulent to have the transfer set
aside, the creditor will have an unlimited period of time in which to do so

Consider this example: A doctor, unaware of any patient complaints, transfers
properly to a self-settled spendtnrift trust. Subsequent to the transfer, a patient who
was seen prior to the transfer complains that he was misdiagnosed and the doctor was



negligent Should this patient be considered a “pre-exit, .ng creditor" even though the
patient s claim was unknown to the doctor- at the time the doctor transferred assets to
the trust? If so, the patienl would be aitrowed an unlimited period of time in which to
assert a claim that the settlor's transfer in trust was fraudulent and to have the transfer
In trust set aside As a result, no doctor mr contractor, or for that matter, no individual
who had ever been engaged in business tor any length of time could ever completely
discount the possibility of a "pre-existing v'rditor” from successfully attacking the trust

The new Alaska law defines a "pre-existing creditor” as one who either:

« Demonstrates, by a prepondre-ance of the evidence, that he asserted a
specific claim against the settlor before the settlor transferred assets to the
trust; or

«  Within four years after the se?tt'or transferred assets to the trust, files an
action in court against the settfi)" asserting a specific cause of action based
on an act or omission of the settlor (for Instance a negligent surgery) that
occurred before the transfer of assets to the trust

As a result of this change, a settlor will oow know that after a certain point in time, a
pre-existing creditor cannot suddenly apoear and be able to maintain a successful
fraudulent conveyance action against the wttlor
*Threats from future creditors has Ce*en substantially reduced, if not eliminated
Threats from future creditors are now practically eliminated For creditors that anse
subsequent to the transfer of assets in true* a creditor has 4 years to bring a fraudulent
conveyance action to set aside the tun>" or the statute of limitations will run out
Realistically the statute of limitations is *iuch shorter. First, a creditor will have to
reduce the underlying claim to a judgmer- which in itself can take more than 4 years
before the creditor will be able to conduct a judgment debtor examination in which the
transfer of assets to the trust can be discovered. Thus the typical scenario facing a
future creditor is this within a 4 year perod all the following must occur; an cct giving
rise to a claim against the settlor, a law su* Tiled, litigated and reduced to a judgment, a
judgment debtor examination conducted and another fraudulent conveyance action
filed in which the creditor is able to prove that the transfer of assets in trust was
fraudulent as to that creditor, whose ex stance in all likelihood was unknown to the
settlor at the time the lawsuit was filed T>us, itis highly unlikely that a future creditor
will be able to prevail against the settlor
* The definition of a fraudulent conveyance is tightened Delaware, Nevada, Rhode
Island and Utah have adopted the Ur «'orm Fraudulent Transfer Act Under the
provisions of that act, a creditor can have a transfer to a self-settled spendthrift trust set
aside of the creditor can prove the transfe' in trust was "intended to hinder or delay" a
creditor  This gives creditors a huge arsenal with which to attach a trust. Alaska, on
the other hand, eliminated the words "hinder or delay" from its statute In Alaska, a
settlor's transfer of property in trust can t>e set aside only if a creditor can prove the
transfer was made with an "intent to defraud that creditor"

« New affidavit requirement It is common practice for an attorney to require an
affidavit from a settlor of a self-settled sEendthrift trust that states the conveyance is
not frai lulent as to any creditor. Alaska now requires the settlor to sign a sworn
affidavit containing specific provisions before the settlor transfers assets to the trust
As a result, the chance of a fraudulent conveyance has been reduced and the affidavit
also provides additional protection to the attorney who drafts the trust

« CRT's, including unitrusts with non-chantable reminder beneficiaries protected
Alaska law now allows a settlor to protect an annuity or unitrust interest that has been



retained in a chantable remainder trust In addition, a settlor may create a self-settled
spendthrift trust and protect the retention of a unitrust interest despite the existenco of
non-chantable remainder beneficiaries

« An important distinction in Alaska law not changed What was not changed is a
very imﬁortant distinction contained in Alaska law In Alaska no creditor of the settlor
(not a child support agency, a spouse or an ex-spouse) is able to reach any of the trust
assets. Completed gift treatment is dependent upon a deterrrination that no creditor is
able to satisfy its claim out of the trust assets Herein lies the ability of a settlor in an
Alaska self-settled spendthrift trust to make a completed gif that is not theoretically
possible in other self-settled spendthnft trust jurisdictions In each of those other
states, there are specified creditors who can come into existence after lhe trust is
established and have their claims satisfied out of the trust Because a transfer of
assets in a self-settled spendthrift trust in those states must be viewed as an
Incomplete gift, the trust assets are still part of, and thus must be included in the
settlor's gross estate In Alaska, a settlor can make a completed gift and with proper
drafting be able to excluJc Ihe assets from the settlor's estate

Overview of Senate in 344

Virtual Representation Amendment.

Expands both the types cf proceeding in which notice to one person who .a%
rep'Acnianother person may bind another person und the circumstances under whic
substitute notice may be given. Expanding the scope of the proceedings to include non-
judicial settlements and informal proceedings under this chapter will streamline the
process for resolving issues relating to trusts and estates and minimize the cost
associated with formal court proceedings. The amendments incorporate the doctrine of
"virtual representation” in which representation by one person having a substantially
identical interest with respect to a par*-cular issue may bind another person
Rer 'esentation is not permitted, however, if there is a conflict of interest

Change of Trust Situs to Alaska.
If Ihe requirements of AS 13 36.035 (c) (1)-(4) are met. then the trust can be

moved to the state of Alaska. At that time, if lhe trust instrument allows or is modified,
theﬂ a governing law provision may be added which states that Alaska's laws will apply
to the trust

Limitations on Proceedings Against Trustees.

AS 13.36.100 expands Ihe reach of the limitations period for claims of breach of
trust against a trustee. Under current law, a claim a?ainst a trustee for breach of trust is
barred as to any beneficiary who receives a final account that terminates the trust
relationship if a proceeding to assert the claim is not commenced within six months
after receipt of the final account. In addition, if lhe trustee gives the beneficia(rjy a
Periodic statement, which the beneficiary does not object, the trustee is resolved ot
iability after 24 months

Intention Regarding Spendthrift Restriction.
AS 34,40.110 (ag(S) This new provision clanfies the legislature's intent that the

spendthrift provisions provided by AS 34 40.110 are intended to come under the
exception tor spendthrift trusts contained in § 541 (c) (2) (bankruptcy code)



Protection for Interest and Qualified Personal Residence Trusts, Grantor-
Retained Annuity Trusts and Grantor-Retained Uni-Trusts.

AS 34 40 110 (b Clarifies Procedures for asserting claims Language has been
added to make it clear that a beneficiary's interest in such distnbutions is protected until
the distributions occur Adds spendthrift protections for three commonly used types of
estate planning approaches, personal resident’s trusts, GRATs and GRUTSs.

Protection for Persons Assisting with Creation of Trusts

AS 34 40 110 (e) Subsection (e) was intended to protect professionals who
assist in the planning and formation of self-settled discretionary spendthrift trusts
Subsequent experience with the formation of these trusts indicate that frequently
assets are first placed into a limited partnership or limited liability company, and then
Interests in such companies are transferred to the trust. The purpose of the additional
Ian?uage is to protect professionals with respect to the formation of these entities as
well as the formation of the trusts

Procedure for Asserting Fraudulent Transfer Claim

AS 34.40 110 (b) (1) This provision clarifies that if a cause cf action or a
claim is asserted that a transfer to a trust is a fraudulent transfer, then the claim
must be made under and processed pursuant to Alaska law.

Conclusion

If you have the need for trust services, the Alaska Trust Company is ihe place to be
It was 'armed specifically to concentrate on investment mana%ement and trust services. Itis
the first independent trust company in our state. We also have the most knowled%e and
hands-on experience regarding trusts that can be setup under Alaska's special trust
legislation.  Our services extend beyond those traditionally associated with bank trust

departments.

Alaska has always been the place for a new way to look at things. Let Alaska Trust
Company show you how our stale's new trust laws can help assure Ihe most precious wealth
of all - a solid and secure future for you and your loved ones. Visit our website for copies of
the legislation, sample trust forms, and other information



Offering a Full Range of Trust and Investment Management Services for
Individuals, Families, and Institutions.

Customized Investment Management

Trustee Services for all Types of Trust Agreements

Probate Administration

Charitable Gift Planning

Estate Planning-including Asset Protection, Perpetual Trust
Arrangements and Life Insurance Trusts

Securities Safekeeping/Custodial Services

Wealth Management utilizing Limited Partnerships and Limited Liability
Companies

Retirement Plans, IRA. Profit Sharing, ESOT, etc



See How Easy ItIs To Open an Account With Alaska Trust Company

Attorney Submits . .
Draft document to Alaska Trust Company for review (Please see section

12 of website for required provisions)
Completed Data Information Questionnaire
. Signed Affidavit of Solvency
Additional information required for asset protection trusts.

Alaska Trust Company Will
. Review document
Consult with drafting attorney and reviewing Alaska attorney, ifany
' Communicate any ¢ angies or concerns . .
. Upon approval, sign finalized document andreturn duplicate to drafting

attorney
Due ‘lpon Account Set-Up

If Alaska Trust Company will have custody of individual assets:
Information on institution currently holding assets: including name of firm,
contact, and phone number
List of assets to be set-up with cost values and Cusip numbers, etc.
Alaska attorney review fee, if applicable

If Alaska Trust Company will not have custody of individual assets:
Appropriate set-up fee
Appropriate annual fee
510,000 or other appropriate amount to be deposited in a Certificite of
Deposit account at an Alaska bank

+ Alaska attorney review fee, ifapplicable
Alaska Trust Company will set-up an account on its Trust System, and assets as

reguired. Alaska Trust Company will send out statements according to frequency
indicated in the New Account Form.

Remember, Alaska Trust Company's fees are very competitive



Selected Articles on Alaska's Unique Trust Laws

“Does lhe New Alaska Trust Act Provide an Alternative to the Foreign
Trust?" Journal of Asset Protection. July/August 1997,

‘A New Direction in Estate Planning: North to Alaska." Trusts & Estates.
September 1997

“New Alaska Trust Act Provides Many Estate Planning Opportunities.’
Estate Planning, October 1997,

Estate Planning on America's Last Frontier. Alaska Trusts, Limited
Partnerships, and LLCs." ACTEC Notes, 1997

. ‘Alaska Consensual Community Property Law and Property Trust." Estate
Planning, November 1998.
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. “Tax Planning with Consensual Community Property: Alaska's New
Community Property Law." Real Property. Probate & Trustee Journal.
Winter 1999

. “Self-Settled Spendthrift Trust: Should a Few Bad Apples Spoil the
Bunch?" Vanderbilt Journal of Transnational Law. May 1999
"Domestic Asset Protection Trusts: More Might Than First Appears.”
Asset Protection Journal, Summer 1999
‘Alaska Enacts Additional Estate Planning Legislation " Estate Planning.
October 2000.

. "Creditor Protection Vastly Improved with Enactment of 2003 Alaska Trust
Bill" Trusts & Estates. August 2003.

Why Perpetual/Dynasty Trusts

“The Megatrust :An Ideal Family Wealth Preservation Tool." Trusts &
Estates, November 1991



For more information please contact
Alaska Trust Company
Resolution Plaza
1029 W Third Avenue, Suite 400
Anchorage. Alaska 99501-1981
Phone: (888) 544-6775 0r (907) 278-6775
Fax (907) 258-1649

www alnskatrust com

This pamphlet summarizes some of the more nportant provisions of the Alaska Trust Act and

Alaska s legislation 2C05 Alaska Trusi Company

IePisIation It is not legal advice You should contact an attorney for specific legal advice conce-
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duction and protection of
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significantly may be a

“sura zero" game if the assets are

attached by creditors. Similarly, pro-

te'~ting assets from creditors’ claims
may not accomplish all goals
sought unless taxes also are re-
duced. Fortunately, these two goals
are not only compatible, they usu-
ally are complementary. That is, the
steps to protect assets from claims
of creditors may allow tax reduction
to octur, as well. On the other
hand, a transfer that fails to protect
property from claims of the trans-
feror's creditors is likely to fail to
reduce taxes because, almost al-
ways, if a creditor of the transferor
can attach the asset the transfer is
regarded as incomplete fo. gift and
estate tax purposes. The Alaska

Trust Act (Chapter No. 6, SLA 1997,

effective April 2, 1997) offers a new

tool in the United States to accom-
plish the dual goals of asset protec-
tion and tax reduction. The Act also
effectively repeals the rule against
perpetuities for a trust created un-
der Alaska law. This article discuss-
es the dual goals of asset pro

tection and estate tax reduc-

tion and how the Alaska Trust

Act can be used in the context

of estate planning. It also

compares some aspects of

Alaska trusts with certain off-

shore trusts.
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ate a trust for his or her own benefit which is protect-
ed from creditors provided, among other things, it is
not a transfer intended to defraud known creditors.
Perhaps of greater importance, Alaska trusts open a
new dimension in estate planning. One of this arti-
cle's co-authors, Jonathan Blattmachr, was the princi-
ple draftsman of this new Alaska legislation.

Steps To Reduce Estate
Taxation

It seems well accepted that an
effective, if not the most effective,
estate tax reduction planning step is
to make lifetime transfers. Lifetime
transfers can avoid gift tax (and, by
removing an asset from an estate,
can avoid estate tax, as well) in
ways that cannot be used at death
to avoid estate taxation. However,
lifetime transfers are effective for
these purposes only if they are
“complete" under the federal estate
and gift tax rules. The law appears
well established that a transfer is
complete for such tax purposes
only if it is not (or when it no
longer is) subject to the claims of
the transferor's creditors.

Fraudulent Transfers, Etc.

In general, “fraudulent con-
veyances” with respect to creditors
whose claims arise either before or
after the transfer are transfers (a)
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that the debtor made with
actual intent to hinder,
delay or defraud his or
her creditors or (b) (i) for
which the debtor received
less than “a reasonably
equivalent value" and (ii)
after which the debtor
had insufficient assets to meet fu-
ture business needs or to pay debts.
A transfer made by a debtor is
fraudulent as to a creditor whose
claim arose before the transfer if
the debtor made the transfer with-
out receiving “reasonably equiva-
lent value” and the debtor was in-
solvent at the time of or as a result
of the transfer. Proof of actual in-
tent to defraud is not required. Most
states have adopted these rules in
the form of the Uniform Fraudulent
Transfer Act. However, some states
(including New York) still have in
effect the Uniform Fraudulent Con-
veyance Act. (See N.Y. Debtor and
Creditor Law Secs. 273-281) Alaska
has adopted neither the Uniform
Fraudulent Transfers Act nor the
Uniform Fraudulent Conveyance
Act. [See Summers v. Hasen, 852
P.2d 1165, 1169 n.5 (Alaska 1993).]
Its fraudulent transfer rules are con-
tained in Alaska Statutes (AS)
34.40.010 et seq.

Similar rules are contained under
the Bankruptcy Code, and in
the ca-e of bankruptcy, fraud-
ulent conveyances may be de-
fined with reference to the
Bankruptcy Code or under
applicable state law. The
Bankruptcy Code permits
such transfers to be set aside
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As a general rule, a ansfer is
ound to have been made with an
actual intent to hinder, delay or de-
fraud creditors only if it was intend-
ed to remove assets from claims of
specifically known or anticipated
creditors. "If the debtor has particu-
lar creditors in mind and is trying to
remove his assets from their reach,
this would be grounds to deny the
(bankruptcy) discharge (on the
ground of a fraudulent con-
veyance). If the deblc is merely
looking to his future well-being,
(the conveyance would not be
fraudulent and as suchj the dis-
charge will be granted.”

An example will help illustrate
this principle. A p.operty owner
makes a gift to a family member
(whether outright or in trust) which
does not result in the property
owner being insolvent or unable to
pay her debts as they mature. She
has no known or specifically identi-
fiable creditor . Nonetheless, she
realizes that a claim against her
could arise on account of unfore-
seen circumstances, such as being
involved in a car accident, occur-
ring in the future. This gift should
not be regarded as a fraudulent
conveyance, despite the fact that
she is making it with the general in-
tention to protect the propeny from
claims that could arise against her
in the future.

Although the fraudulent con-
veyance rules apply to creditors in
bankruptcy, obviously they also
have a broader application. For ex-
ample, in a number of states 7 tort
claimant is permitted to attack as

fraudulent a transfer made after the
frg of te tort but prior to any
udgment.

Interests In Trusts

TWO SETS OF CONTRASTING rules
must be considered to determine
whether interests in trusts are sub-
le t to claims of creditors. First, as a
general rule, a beneficial interest in
trust that is subject to a restriction
on transfer (called a "spendthrift
provision") is not subject to the
claims of a beneficiary’s creditors.’
Thus, if the debtor is a beneficiary
of a trust established for his or her
benefit by another person (such as
by a parent) which interest by Its
terms and/or applicable state law is
not assignable, the trust assets
should be protected. However,
property transferred in trust for the
beneficiary may be attached by the
creditors of the grantor if the trans-
fer to the"trust was a fraudulent con-
veyance.

In virtually all states, property
may be placed in tmst for another
and thereby be protected from the
claims of most creditors of the ben-
eficiaries (and of the grantor). The
degree of “creditor proofing" usually
varies depending on whether the
trust gives the beneficiary the right
to receive all of the income, is for
the "support” of the beneficiary
and/or restricts alienation of the
beneficiary’s interests. It appears
the maximum protection of trust
property from the claims of the ben-
eficiary’s creditors may be achieved
by placing property in a trust that
gives the trustee complete discretion
is to whether and when to distrib-
ute income and/or principal to the
beneficiary or beneficiaries of the
trust, and which also imposes
spendthrift restrictions, "he trustee,
having control over distributions,
probably should not be one of the
beneficiaries, both to secure the
creditor protection and to avoid in-
clusion of the property in the estate
of a beneficiary for tax purposes
(which may be viewed as an addi-
tional form of credit protection). The
beneficirry, however, may partici-
pate as a tnistee in investment deci-
sions and may have a non-general
power of appointment over all or
part of the trust corpus.

Such a trust offers major advan-

tages to the beneficiaries. First, the
trust assets should be entirely pro-
tected from the claims of most cred-
itors of the beneficiaries, including
creditors in bankruptcy and spousal
pro :rty, and in some cases, even
support claims, In the event of di-
vorce oi upon death of the benefi-
ciary. In orde' to maximize the
creditor protection, the trustee may
be given broad authority not only
to distribute or accumulate income
and principal, but also to purchase
assets for the use of trust beneficia-
ries. For example, the trustee may
be authorized to f urchase a home
for the use of the beneficiary, there-
by preserving that asset in the trust
protected from the claims of the
beneficiary's cr< liters. (It seems
that this use by a benefici ry should
not cause any irt ome to be imput-
ed to the beneficiary.) The pur-
chase of assets "inside" the trust as
opposed to distributions also pre-
serves the wealth transfer tax sav-
ings that may be achieved through
the use of such a trust. Thus, the
property owner can confer a sub-
stantial benefit on the chosen ob-
jects of his or her bounty by trans-
ferring during lifetime or bequeath-
ing at death assets to such a “dis-
cretionary tmst.

As noted above, however, a
transfer for less than fair value , in-
cluding a gratuitous transfer in irust
for the benefit of another, may be
set aside if it constitutes a fraudu-
lent conveyance. For example, a
person could not defeat an out-
standing liability by transferring
while insolvent all of his or her as-
sets into a trust for the benefit of
his or her spouse. Thus, in the case
of lifetime planning, it is best to
have created trusts and make the
transfers in advance of any financial
difficulties in order to successfully
avoid the challenge that such trans
fers were fraudulent conveyances.

The second general rule relates
to whether and to the extent of
which the grantor of the tmst has a
beneficial interest in it. As to a trust
created for one’s own benefit, the
"black letter" law is that a transfer
in tmst for the benefit of the trans-
feror is void as against his or her
creditors, whether their claims arise
before or after the trar fer. In o\h-
er words, the general rule that has



prevalled throughout the United
States, at least until the enactment
of the Alaska Trust Act , has been
that the'assets in the trust may be
claimed by the creditors of the
grantor to the extent the grantor is
entitled or eligible to receive assets
from the trust, even if the transfer
to It was not in default of creditors
and even though the statute of limi
tatlons for a person to make aclaim
that the transfer to the trust was
fraudulent has expired. For exam-
ple, an individual creates a trust in
1970 from which the Individual is
eligible, but not entitled, in the ex-
ercice of discretion of ? third party
as t ustee, to receive distributions.
A judgment Is rendered against u.
grantor in 1997 on account of a car
accident that occurred in 1996. To
the extent the trustee has the capac-
ity to make distributions of trust
property to the grantor, the judg-
ment against the grantor couid be
enforced according to the Restate-
ment (2d) Trusts against the trust
assets even though the grantor had
no intention of defrauding that
reditor, or any other creditor,
when the trust was created in 1970.
On the other hand, a judgment
creditor of the grantor generally
may not attach the assets in a tmst
of which the grantor is neither eli-
gible nor entitled to receive distrib-
utions unless the transfer was in de-
fraud of creditors.

The Tax Rule

The treatment of self-settled do-
mestic trusts has been explored in a
series of federal lax cases that fol-
low from the creditors’ rights analy-
sis. Specifically, if the grantor’s
creditors can reach the entire cor-
pus of such a tmst, the transfer to
the trust is regarded as wholly in-
complete and no gift tax is due
upon creation of the trust. As a
corollary, however, the entire trust
is included in the creator’s estate
under Code Sec 2036(a)(l).

Thus, in Paolozzi v. Commission-
er , the settlor transferred property
to a tmst under which the trustees
had discretion to pay over the in-
come to her during her lifetime.
The Tax Court determined that un-
der Massachusetts law, the settlor’s
creditors could reach the maximum
amount that, under the trust terms,

could be paid to the settlor — that
is, the entire income interest. Ac-
cordingly, the gift was Incomplete
to the extent of that interest. In
Outwin v. Commissioner , also «on-
sidering Massachusetts law, the Tax
Court reached the same result
where the trustee could distribute
income and principal to the settlor
in the trustee’s discretion but only
with the consent of the settlor's
spouse. The spouse had an income
interest following the settlor’s
death, could receive principal in the
discretion of the trustee at that time,
and had a limited testamentary
power of appointment. However,
the Tax Court concluded that the
spouse’s veto power was not suffi-
cient to distinguish the situation
from Paolozzi, regardless of the fact
that the spouse might be an ad-
verse party for gift-tax purposes.

More recently, Paxton v. Lim-
n.Issioner , the Tax Court held that
a tmst was included in th" settlor’s
estate where the trustee hud discre-
tion to apply ircome and principal
among a class of persons including
the settlor; the trustee was the sett-
lor’s son, who also had a beneficial
interest in the tmst. The Tax Court
looked to Washington state law, but
relied primarily on the Restatement
mle, discussed earlier, to support its
holding,”

O ffshore Trusts

In the fast few years there has
been considerable use of trusts cre-
ated in those foreign jurisdi ions
that provide greater protection
against claims of creditors than is
available under American law. A
so-called “asset protection tmst" al-
lows a grantor to protect assets
from his or her creditors without re-
quiring the settlor to relinquish all
interest in the assets in the tmst. In
generd, asset protection trusts are
trusts established in foreign jurisdic-
tions that have limited the recourse
of creditors to tru™t assets

The selection of the foreign juris-
diction in which the asset protec-
tion trust will be established re-
guires great care because of the ex-
istence of the English "Statute of
Flizabeth" (precursor to U.c fraud-
ulent conveyance law, discussed
above), which makes it possible to
set aside a transfer that is intended

to defeat future, but currently un-
known, creditors. Some offshort
sites have enacted "Statute of F|lza
beth iverridc" statutes to circum-
vent any questions concerning the
applicabil'ty of the Statute  Eliza-
beth. Some of the ofTshore . s that
have passed such legislation are the
Bahamas, Bermuda, the Cayman Is-
‘ands, the Cook Islands,(which ap-
pears to offer particularly strong
protection against creditors) and
Gibraltar . Other concerns are politi-
cal stability and the availability of ad-
equate banking and other financial
services in the chosen jurisdiction.
Asset protection trusts usually are
designed so that the settlor, upon
creation of the tmst, will mxperiencc
no tax consequences. In almost all
cases, an asset piotcction tmst will
be a so-called “grantor trust* for
federal income tax purposes, with
the result that the creator will con-
tinue to be taxed on all the tmst In-
come in the same manner as if he
or she continued to own the tmst
property outright. In addition, the
settlor typically retains certain pow
ers or interests sufficient to render
the transfer to the tmst an incom-
plete gift, thereby avoiding gift tax
and keeping the trust property
within the settlor's gross estate for
estate tax purposes, For example, in
Private Letter Ruling 9536002 (May
12, 1995) (not precedent), the IRS
mled that a transfei to an offshore
trust was incomplete because the
grantors retained a limited power of
appointment over the tmst propeUy

The New Alaska Trust Law

Elimination of the Rule
Against Perpetuities. under the
Alaska Trust Law, an interest in a
trust will not fail to be vali® be-
cause it is non-vested if all Oi part
of the income or principal of the
tmst may be distributed, in the dis-
cretion of the trustee, to a person
who is living when a tmst is creat-
ed. As a practical matter, this
means a trust can be of perpetual
duration provided the Trustee has
discretion to distribute trust income
and principal to the beneficiaries, at
least one of whom is living when
the truot is created. (This might be
contrasted with South Dakota law,
which provides that a tmst may be
perpetual if the tmstee is authorized



to sell th*. »ust assets and with
Delaware law which has abolished
the rule against perpetuities in its
entirety, except with respect to real
estate.) Thus, a perpetual trust now
can be created under the law of
Alaska which imposes no income
tax. And if the trust is not a grantor
trust (causing the income to be at-
tributed directly to the grantor),
state (and local) income tax can be
avoided to the extent trust income
is not currently distributed to bene-
ficiaries woo arc tax residents of
states (or localities) that impose in-

come tax. | L

Spenu*brifl Provisions. Alaska
law also was amended expressly to
provide that a person who transfers
property in trust may direct that the
interest of a bi  ficiary of the trust
may no' be eih.jr voluntarily or in-
voluntarily transferred before pay-
ment or delivery of the property to
the beneficiary by the trustee. It fur-
ther provides that if the trust con-
tains such a transfer restriction, the
:v'Striction prevents a creditor exist-
ing when the trust is created, asub-
sequent creditor or any other per-
son from seeking to satisfy a claim
ol of the beneficiary's interest in
the tru'* subject to four exceptions.

First, if the settlor retain, he
power to revoke or terminate the
trust, his or her creditors may attach
the trust property to the extent of
the power of revocation or termina-
tion. However, a power to revoke
or terminate does not include a
power to veto distributions from
the trust to another beneficiary, ihe
retention of a spe al testamentary
power of appointment, or the right
to receive a distribution of income,
corpus or both in the discretion of
another person, including a trustee,
other than the settlor of the trust.
The veto power and power of ap-
pointment may be retained by the
grantor to prevent the transfer to
the trust from being complete for
federal gift-tax purposes. By the
same token, retention of such pow-
ers will cause the assets to be in-
cludable in the gross <state of the
grantor at death.

Second, creditors of the settlor
may also attach property in the trusi
to the extent that the trust income
and principal must be distributed to
the grantor.

Third, the transfer is void with re-
spect to creditors if at the time of
the transfer to the trust the settlor
was In default by 30 or more days
in making a j lyment due under a
child support judgment or order.

Fourth, die transfer is subject to
attachment by the settlor’s creditors
if the transfer was intended, In
whole or in part, to hinder, delay or
dcfrat | creditors under the Alaska
fraudulent transfer hw. (AS
34.40.010.) However, an action to
claim the transfer was fraudulent
may not be commenced unless (1)
if the claimant was a creditor when
die trust was created, the action is
brought within the later of four
years after the transfer to the trust
was made or one year after he
trust is or could have been reason-
ably discovered, or (2) if the
claimant becomes a creditor after
the transfer, the action is com-
menced within four years after the
transfer to the trust.

The foregoing means that if the
settlor is not in default by 30 or
more days of making a child sup-
port payment, the transfer was not
intended tu defraud creditors and
the grantor retains no power to re-
voke or terminate the trust or the
mandatory right to receive income
or principal but only retains the
right to receive a distribution in the
discretion of a trustee, creditors of
the grantor cannot reach the assets
contained in the Alaska trust. If the
grantor retains the power to veto a
di'tribution to other beneficiaries
and a special testamentary power
of appointment or similar right, the
transfer to the trust will not be com-
plete for gift and estate tax purpos
es even though it is not subject to
the claims of the grantor’s creditors.
On the other hand, if the grantor
retains no such power to veto or
power of appointment or similar
right, the transfer to the trust will be
complete for estate and gift tax pur-
poses. Thus, the Act offers flexibili-
ty to integrate creditor protection
with the grar .or's tax and other es-
tate planning objectives.

The Rule for M aking the
Trust Alaiskan

Although four other jurisdic-
tions (Delaware, South Dakota, Ida-
ho and Wiscons'n) allow trusts to

last perpetually in their jurisdic-
tions, no statutory guidance is pro-
vided by their laws as to what con-
nection or nexus is sufficient to
cause their state’s law to apply to
the trust. The Alaska statute, how-
ever, provides an explicit rule as to
what makes a trust an Alaskan trust
for both the purpose of avoiding
the rule against perpetuities and the
purpose of creating a trust that will
not be subject to claims of the sett-
| i's creditors. First, some of the
trust assets must be deposited In
the state and be administered by a
“qualified person." Deposited In
Alaska means held in a checking
account, time deposit, certificate of
deposit, brokerage acc omt, trust
company fiduciary account or other
similar account located in Alaska. A
“qualified person" is an Alaskan
domiciliary or an Alaskan trust
company or bank. Second, the
Alaskan trustee’s duties must at
least include an obligation to main-
tain records for the trust (on an ex-
clusive or nonexclusive: basis with
other trustees) and the obligation to
prepare or arrange for the prepara-
tion of income tax returns that must
be filed by the trust (again on an
exclusive basis or on a nonexclu-
sive basis with other trustees).
Third, part of the administration
must occur in the state.

Some Contrasts to Foreign
Asset Protection Trusts

Although an American now is
able to create an Alaskan trust of
which he or she is a discretionary
beneficiary which will be jr ected
from the claims of his or her credi-
tc ", an Alaska trust will not pro-
vide the same level of practical pro-
tection from claims of creditors
which may be afforded to a trust
created in one of the offshore juris-
dictions, such as the Cook Islands
or the Bahamas. The laws of such
offsho.e jurisdictions typically have
extremely short statutes of limita-
tions before the period to com-
mence an action claiming the trans-
fer to the trust was fraudulent runs
which, as a practical matter, cannot
be met by a creditor especially if
the trust is created and funded suf-
ficiently in advance of the entry of
a final judgment against the debtor
in an American court. Second, the



jurisdiction MaY prohibit the en-
forcement of An. rican judgments.
That means the action must be re-
tried in the offshore jurisdiction. As
a practical matter, that Mdy well be
impossible. Because Alaska is one
of the American states, Its courts
will be required to give full faith
and credjt to any judgment of asis-
ter state although, as indicated, a
judgment against the debtor will
not be enforceable aga’ist the Alas-
ka trust unless there is a finding
that the transfer to the trust was a
fraudulent transfer or some other
reason for voiding the trust, such as
the grantor having been in default
by 30 or more days in child support
payments at tne time the trust was
created. Third, at least some of
these offshore jurisdictions explicit-
ly exclude some claimants from
contending a transfer was fraudu-
lent. For instance, in some cases, a
claim founded on a domestic right
(such as an equitable distribution
claim to property in the event of a
divorce) cannot be brought against
a trust situated in that jurisdiction.

In some ways, however, a for-
eign asset protection trust may be
less desirable than an Alaska trust.
Obviously, there is greater political
risk in these offshore jurisdictions
than there is in the United States. In
addition, new “anti-foreign trust”
provisions added to the Internal
Revenue Code (see, e.g., Code Sec.
6048) will not apply 10 an Alaska
tmst. Also, it may be that a court
would be more prone to view the
creation of a foreign asset protec-
tion trust as an attempt to remove
or secrete assets than it would the
creation of an Alaska tmst. In a re-
cent bankruptcy court case, the
court expressed considerable hostil-
ity to the creation of an offshore
trust and ultimately applied New
York law to determine whether the
debtor had retained a property in-
terest in the tmst (which was estab-
lished underlersey law) for purpos-
es of determining whether he
should be denied a discharge in
bankruptcy. It appears, however,
that this case may have turned on
the rather extraordinary facts, which
the court apparently perceived as
involving a course of deception and
concealment of assets by the
debtor.

Options Under the Alaska
Trust Act

Assignificant obstaclb to the mak-
ing of lifetime transfers Is that the
property owner is then cut off from
the property. For example, some
persons are willing to make a gift,
and anticipate that they will be
comfortable without the gifted asset
and/or the income therefrom under
the most likely scenarios, but are
concerned about a “disaster" situa-
tion in which they might need ac-
cess to the funds. They may not be
at all concerned about protecting
assets from creditors. In such a
case, an offshore tmst may be ap-
propriate to consider. Precisely be-
cause the normal U.S. rule permit-
ting creditors to reach the tmst does
not apply, the fact that the grantor
is a permissible beneficiary of trust
income and/or principal In the dis-
cretion of an independent trustee
should not render the gift incom-
plete and includable in the estate
under Code Sec. 2036 or 2038.
Thus, the tmst can lac structured so
that the transfer is a completed gift
upon creation. Gift tax would be
ppid (or unified credit applied). In
that way, the "normal” estate plan-
ning benefits of removing gifted as-
sets and the appreciation thereon
from the estate are achieved. How-
ever, the Trustee can give the sett-
lor access to the tmst assets.

These same opportunities are
now available to Americans using
Alaska tmsts, For example, an indi-
vidual could create a so-called
"Crummey trust” in Alaska for the
benefit of himself or herself as well
as members of his or her family and
protect transfers to the tmst from
gift tax using annual exclusions
with respect to the other family
members. For instance, a woman
who is married and has two chil-
dren could transfer up to $50,000
under the protection of the annual
exclusion under Code Sec. 2503(c)
granting her husband and each
child the right, respectively, to with-
draw $10,000 and $20,000 from the
tmst. The transfers to such a tmst
created under Alaska law would be
complete and should be excludable
from the grantor’s estate at death
even though the grantor is eligible,
although not entitled, to receive

diiiti.outions from the tmst in the
uiscredon of a tmstee other than
himsr" or herself. Of course, the
beneficiaries 1dY exercise the pow-
ers of withdrawal so that there is no
property left in the tmst from which
the grantor could benefit. In addi-
tion, to the extent that the powers
of withdrawal have not lapsed tax-
frr- pursuant to Code Sec. 2514(e)
and 204I1(bX2), the property subject
to the powers of withdrawal will Ire
includable Under Code Sec. 2041(a)
in the gross estates of the power-
holdcrs.

An individual also could create
an Alaska trust and transfer the
amount of his or her remaining gift
lax exemption equivalent (which
can be as gre3t as $600,000) and re-
main a beneficiary eligible to re-
ceive distributions in the discretion
of a trustee other than himself or
herself and avoid having the piop-
erty includable in his or her estate.
This provides an opportunity to re-
move the income and appreciation
earned on the property during the
balance of his or her lifetime from
his or her gross estate even though
ihe grantor has retained the possi-
bility of receiving assets back in the
discretion of the tmstee if appropri-
ate circumstances arise. Similarly,
an individual could make a transfer,
which is complete for estate and
gift tax purposes, to an Alaska tmst,
of which he or she is eligible to re-
ceive distributions, equal to his or
her remaining GST exemption un-
der Code Sec. 2631(a) which can be
as great $1 million. This would al-
low the amount protected from
generation-skipping transfer tax to
increase by post-transfer income
and appreciation during the bal-
ance of the transferor’s lifetime
even though the grantor is an eligi-
ble beneficiary of the tmst.

The entitlement to payments
from a grantor retained annuity
tmst (GRA'D described in Code Sec.
2702(b)(1) or grantor retained uni-
trust (GRUT) described in Code
Sec. 2702(b)(2) must terminate prior
to the death of the grantor or the
trust assets will be includable, In
whole or in part, in the grantor’s es-
tate.5 However, if the GRAT or
GRUT is created under Alaska law,
the property may continue in trust
after the grantor's annuity or uni-



trust term ends, and the grantoi
thereafter could be eligible to re-
ceive distributions from the trust
without causing the trust to be in-
cludable in his or her estate, pro-
vided the grantor survives the an-
nuity or unitrust term.

Conclusions

The dual goals op asset protec-
tion and reduction in taxation are
often compatible and complemen-
tary. Hie new Alaska Trust Act pro-
vides an opportunity for Americans
in all states to create 'rusts in Alaska
which may help achieve both goals.
Although not providing all cf the
practical protection that may be
available through similar trusts cre-
ated in offshore jurisdictions, many
Americans will prefer for their as-
sets to remain in the United States,
Fo* them, Alaska trusts may be con-
sidered. Although not discussed in
detail in this article, making the
trust perpetual may offer additional
financial, tax and estate planning
benefits. S
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Two 1997 statutory change; to Alaska law provide
new estate planning opportunities for clients through-
out the country, as well as for some outside the United
States. The Alaska Trust Act, Chapter No. 6, SLA
1997, which became effective in April, 1997, allows
individuals to create “self-settled” trusts unde; Alaska
law that are immunized under that state’s laws from
claims of the individual's creditors. Ar )ther act
amended Alaska law relating to limited p tncrships
and limited liability companies formed in Jiat state.
Chapter No. 78, SLA 1997. This second change was
designed to simplify the formation and operation of
these entities as permitted under the new Treasury
Department “check the box regulations These two
statutory changes provide enhanced op[>ortunities in
the United States for asset protection. Perhaps of
greater interest to Fellows, the two acts provide new
opportunities in estate planning. Although using either
act alone may be effective, estate planning may be
more enhanced in many cases by using a combination
of Alaska trusts and Alaska limited partnerships or lim-
ited liability companies.

Alaska Trusts

The principal changes made b; tie Alaska Trust
Act are (1) effectively to repeal the rule against perpe-
tuities for Alaska trusts, and (2) to pen lit an individual
to create an Alaska trust of which he rshe is an eligi-
ble beneficiary yet (unlike the law ti. it prevails in vir-
tually all other American states) which will not be sub-
ject to the claims of his or her creditors. This latter
change not only provides asset protection, but also
allows lifetime transfers to be complete for federal gift
and estate tax purposes in ways not previously avail-
able under American law.'

As a general matter, to the extent that a creditor
can reach assets transferred by an individual to a trust,
those transfers will not constitute completed gifts and
will be includable in the gross estate of the transferor.
However, it seems certain that if the trust is formed in
“a state where the grantor’s creditors cannot reach the
trust assets, then the gift is complete for federal gift
tax purposes...” Rev. Rul. 76-103, 1976-1 C.B. 293.

«Copyright 1997 Jonathan G. Blattmach.". George E. Goerig. Jr..
and Richard S. Thwaitet. Jr. All rights reserved.
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See also Rev. Rul. 77-378, 1977-2 C.B. 347; Estate of
German v. US,, 7 CI Cl. 641 (1985); Estate of Uhl v.
Commissioner. 241 F.2d 867 (7th Cir. 1957); Estate of
Wells v. Commissioner. T.C. Memo 1951-574. 3oth
Rev. Rul. 76-103 and Rev. Rul. 77-378 specifically
deal with completed gifts, and not with estate exclu-
sion. These rulings make clear that if, under the law
where the trust is created, creditors cannot reach the
property transferred, the transfer is entirely complete
tpr gift tax purposes.1l If the grantor has retained an
interest, as noted above, creditors can reach that inter-
est and presumably the transfer would not be entirely
complete. Although it is theoretically possible for a
transfer to be entirely subject to gift tax (even though
partially an incomplete gift) and still be included in
the gross estate of the transferor, such circumstances
arc rare. However, the rulings state that the transfer is
entirely complete for gift tax purposes, not just that it
is entirely subject to gift tax. T is thus reasonable to
conclude that the Internal Revenue Service has deter-
mined that no interest was retained by the transferor
because if the grantor had retained an interest, the
transfer would be partly incomplete.1

In contrast to the law of most American states,
many jurisdictions outside the United States provide
that the interest of a grantor in a trust he or she created
is not subject to the claims of his or her creditors
unless the transfer to the trust w«s a fraudulent transfer
under that jurisdiction’s rule.,. As a consequence,
under U.S. law transfers to such a foreign trust can be
complete for U.S. estate and gift tax purposes, even
though the grantor is a beneficiary of the trust. Indeed,
the German, Uhl, and Wells cases cited above so hold.
In addition, the IRS has explicitly so ruled in private
letter rulings. For instance, in PLR 9332006,4the Ser-
vice held that a transfer to an offshore trust of w ch
the grantor and members of the grantor’s family were
eligible as beneficiaries in the discretion of a trustee
(who was a person other than the grantor) was a com-
pleted gift and would not be in the grantor’s gross
estate for federal estate tax purposes because, under
the law governing the trust, creditors of the grantor
could not attach the trust assets. See also PLR
8037116. With the Alaska Trust Act. such a tax-
advantaged trust can now be created under the law of

Alaska.



Self-Settled Estate Planning Trusts

The Alaska Act opens a new dimension in estate
{)Ianmng for Americans. They can now make lifetime
ransfers, which am compléte for federal R!ﬂ . id
estate tax p_urgoses, to an Alaska trust of which the
?rantor i eligible, but not entitled, to receive distribu-
lons in the discretion of a trustee (other than himself
or herself)* Such self-settled Alaska trusts could be
used for virtually all lifetime estate planning transfers.

For instancé, an idividual may make transfers
under the protection of the Internal Revenue Code
§2503(h) gift tax annual exclusion by transferring
property to an annual exclusion or so-called “Crum-
mey" trust, which provides that certain individuals
(such as a transferor’s spouse, descendants, and per-
haps othc”, but not the grantor) can withdraw proper-
ty iransfie.red to the trust up to the amount of annual
exclusions not used elsewhere. With an Alaska trust,
the grantor may remain eligible to receive distribu-
tions of trust property in the discretion of a trustee
other than the ?rantor_ without causing the oust assets
to be includable in his or her estate. From an estate
.Iannm%.perspectlve, the grantor will want distribu-
lons to him or her to be minimized, because such dis
tributions diminish the estate tax pfanning benefits of
having made completed transfers to the trust that oth-
erwise would be excludable from his or her estate.
_If.an agreement that the grantor would receive the
income from or the use of the assets held b}/ the trust
may be inferred from the circumstances, the assets
almost certainly will be includable in the grantor’s
estate, under Code §2036\'/a)$l), even when coupled
with the finding that the grantor had no legal entitle-
ment to such income or use. See, e.g., Estate of Skin-
nerV, US, 197F. S_upﬁ)%é% E.D. Pa. 1961), affd,
316F. 2d 517 (3rd Cir. 1963). On the other hand, only
occasional use of trust assets or occasional receipt of
trust income should avoid any such inference, See
e.g., Estate of Wells v. Commissioner, sup’m _Actual
retention of the property or the income hat is, the
failure actually to transfer the property or the income
to another) may also result in estate taxinclusion. See
eé;., Lee v, United States, 86-1 US.T.C. 1 13649
(CCH)(W.D. Ky. 1986).

Annual Exclusion Trusts _ _

Not infrequently, a Crummey trust will acquire
one or more life insurance contracts on the life of the
grantor or on the lives of the grantor and the grantor’s
sPouse. Ownership of the policies by the trust is an
attempt to keep the proceeds paid at death from inclu-
sion in the estate(s) of the insured(s). If the insured
holds no “incident of ownership” In the policy at or
within three years of death, and If the proceeds are not
paid to the estate of the insured, the proceeds should

not be included in the insured’s gross estate. Code

If the terms of an annual exclusion (or another

type) Alaska trust that acquires a cash value life insur-
ance contract P_rowde merely that me trustee may, in
the exercise of its discretion, distribute trust assets to
the grantor, the incidents of ownership in the contract
should not be attributed to the insured grantor so as to
cause the proceeds to be includable in his or her estate,
See, ?g,, PLR 9434028 (incidents of ownership ueld
by a trust are not aut_omatlcallfy attributed to the bene-
{lClatry)whose life is insured if the beneficiary is not a
rustee).
This provides an opportunity for the grantor,
through the exercise of discretion of a trustee other
than himself or herself, to be eligible to receive cash
value in the policy without causing the proceeds paid
at death to be includable in his or her estate.

Unified Credit, GST Exemption, and Other Trusts
~ Oneg of the most effective lifetime Blan_nmg tech-
niques is to transfer as early as possinle in life the
amount i)rotected from 8Ift tax by reason of the unified
credit allowable under Code Sec. 201Q0r by reason of
the amount of OST exemption under Code Sec. 2631
Use of the unified credit (which under the Taxp]aﬁ
ReliefAct of 1997 will increase commencing In 16€
and continuing throu%h 2006) early in life can resultin
a very large amount Deing excludable from the trans-
feror’s estate. The early use of the SI million GST
exemption (which under the Tax%ayer Relief Act of
19971s indexed for inflation) can be even more effec-
tive from an estate prlannlng perspective. In the Iong
run, because the GST exemption can be used to avoi
wealth transfer tax on pro_Perty as it passes from on*
eneration to the ncM without limit, the use of the
ST exemption to avoid tax mag be even more impor-
tant than use of the unified credit. (As noted earlier, an
Alaska trust can be structured so it can last perpetual-
ly. Also, Alaska has no income tax.) _
" The remainder following the grantor’s retained
interest term in a grantor retained annuity trust
(GRAT), grantor retained unitrust (IGRUT). or grantor
retained income trust (GRIT), inc ud_m% a qualified
personal residence trust, can pass outright to others or
remain in trust. In most jurisdictions in the United
States, the property will continug to be includable in
the grantor’s estate if the grantor is eligible to receive
continuing distributions in the discretion of a trustee
after the grantor’s entitlement to payments ceases,
because the ?rantor’s creditors will be able to attach
the trust assets. See Rev. Rul. 77-378, supra. Howev-
er. if the GRAT, GRUT, or GRIT is an Alaska trust, the
propert}/ should not be includable in the grantor's
estate after the annuity, unitrust, income, or use term



ends, even if the grantor remains eligible to receive
distribution from the continuing trust for the balance
of his or her lifetime in the discretion of the trustee
other than the grantor. _

If the Alaska trust holds real property outside of
that state, it is possible that a court would apply the
spendthrift trust rule of the s'He where the property is
situated rather than the spendthrift trust rule of Alaska.
If the real estate is located in a state where spendthrift
uust provisions are not effective in protecting iht
grantor's interest in the trust from claims of Ms or her
creditors, it may be appropriate to permit the trustee to
distribute trust property to the grantor only if the real
progerty outside of the state of Alaska is no'longer held
In the trust (e.g. the non-Alaska real estate has been
sold by the trustee or distributed to other beneficiaries).

In" most states, the ?rantor could not become™a
beneficiary to whom the trustee could distribute assets
from an){ continuing trust after the charitable term of a
charitable lead trust without causing the ﬁroperty to be
includable in the grantor’s estate due to the rightof the

rantor’s creditors to attach the trust assets. See Rev.

ul. 77-378. If the charitable lead trust is created
under Alaska law, however, the grantor may remain
eligible to receive distributions from the continuing
trust after the charitable term ends without causing the
property to be includable in his or her estate. Estate of
German v. (J.S,, supra, Estate of Wells v. Commission-
ey, supra. Estate of Uhl v. Commissioner, supra.

Use of Alaska Trusts by Non-U.S. Persons

Alaska trusts may also be effective vehicles for
use by non-U.S. persons. For example, many individ-
uals who are neither U.S citizens nor U.S." domicil-
larics (“foreigners”) have American relatives or
friends whom tney wish to benefit. Except for U.S.
real estate and tangible personal property, a foreigner
maK make lifetime gifts to or in trust for Americans
without the imposition of U.S. glft tax. Similarly, a
foreigner may make transfers at death to or in trust for
Americans without the imposition of U.S. estate tax
except to the extent the transfer consists of U.S. real
estate or tangible*, stock in U.S. corporations, and cer-
taiu indebtedness of U.S. obligors. In addition to
avoiding U.S. gift and estate tax, these transfers may
be made free o%ggeneraﬂon—skmpmg transfer tax.
Treag. Reg. §26.26 -2(b?. A foreigner can thus trans-
fer fo or place in trust for Americans unlimited
amounts of non-U.S. assets which will never be sub-
ject to U.S. wealth transfer tax. Such an opportunity
suggests consideration of the creation of a very Ionq-
term or perpetual trust b¥1 a foreigner for American rel-
atives or friends whom the foreigner wishes to benefit.

Six American states allow trusts to last perpetual-
ly: Alaska. Delaware. Idaho, South Dakota, and Wis-
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consin. Alaska may be the preferable of all for
several reasons. First, if the foreigner wishes, he or
she could remain a beneficiary of an Alaska trust to
whom (he trustee could make distributions without
causmP he trust to be includible in his or her estate for
federal estate tax purposes. This could be very impor-
tant due to the major distinction in the taxation of for-
eu{;ners for gift tax purposes on the one hand, and
estate tax H)ur 0ses on the other. Lifetime %lftsb for-
eigners of U.S. securities are not subject to U.S. gift
tax but those same securities, as aPeneraI rule, are
subject to U.S. estate tax if includible in the foreign-
er's estate at death. Hence, a foreigner could transter
U.S. stock to an Alaska Dust free of U.S. tax, remain
an ellgzlble beneficiary for life andget avoid U.S.
estate fax on the trust assets at death. Also, only Alas-
ka has a statutory rule of what makes a trust be treated

as sited there: "(i) there must be an Alaska trustee

"whose duties ccnsist at least of maintaining a set of

trust records and of' preparing or a_rran(%m? for the
preparation of any trust tax returns, (i) part of the trust
assets must be maintained in Alaska, such as by main-
tenance of a bank or brokerage account there, and (iii)
some pan of the administration must occur in Alaska,
such as holding some trustee meetings there or effect-
ing some “trades" there. _ _
In fact, even ifa foreigner does not wish to benefit
Americans but simply wants to create a trust for his or
her own benefit that is protected from claims of his or
her creditors, an Alaska trust max t j preferable to one
created i an “offshore” jurisdiction even if thatjuris-
diction provides for the trust assets to be profected
from claims of the grantor’s creditors. For several rea-
sons, many foreigners acquire or maintain assets in the
United States. Holding those assets through an Alaska
trust may well provide an additional level of protec-

tion for them.

Alaska Limited Partnerships and Limited
Liability Companies o o

~ Limited partnerships and limited liability compa-
nies have become a ,malnsta%/ In business an Personal
Plannlng. The ado[()tlon by the Treasury Department of
he so-called "check the box" regulations effective Janu-
ary 1, 1997, vastly simplified the formation and admin-
istration of such entities. See Deas. Reg. §30L7701-1,
2, 3. Prior to the adoption of those régulations, four
complex factors (known as "corporate characteristics
factors'? had to be analyzed to determine whether an
entltr other than a corporation would be taxed as a cor-
Pora jon or as a partnership. It is generally preferable
or an entity to be taxed as a partnership rather than a
corporation because profits arc taxed once, losses are
passed through to the owners of the entlt){, and adjust-
ments to basis are usually more favorable. See, e.g.,



IRC} 754. Moreover, entities treated as partnerships for
income tax purposes can be much more flexible in for-
mation, ogerqtlon and ownership than so-called S cor?o-
rations. ubgect to certain exceptions (such as for
domestic gb. .%,corporatlons an entity may elect on its
first tax return iled after 1977 to be tréated as a partner-
ship (or, alternatively, as a corporation) for federal
Income tax purposes. o o

Entities treated as partnershlﬁ—, in certain circum-
stances, can be used to enhance the protection of assets
from claims of creditors, First, “buy-out™ provisions
contained in a partnership agreement for other docu-
ment) sometimes provide other owners or the entity
itselfthe right to bu¥_ artnership interests (orcompara-
ble interests ina L % from a partner who oecomes
bankrupt. Although these “triggered by bankruptcg"
provisions sometimes are not enforceable, they ma>(W )
enforceable in certain other cases. Inany event, thei
mere existence may chill a creditor from attempting to
attach a partnership interest. Second, as a general mat-
ter, ankl creditor who does succeed to the economic
interest of the bankrupt partner but does not become a
partner (because, for example, state law or the partner-
ship agreement so provides) nonetheless may be taxed
apparently on a pro rata portion of the income, even if
no distributions are made. See Rev. Rul. 77-137,1977-
1C.B. 178 This may make the attached interest in the
partnership a liability in the hands of the creditor
(because it may gene, ate an income tax liability with-
out a concomitant distribution of cash or other assets.)
which may cause the creditor to agree to dL JOI%G the
asset at a fower price or possibly to abandon it Under
the law of virtually all jurisdictions, however, a court
having jurisdiction over the ‘oartnershlp may order its
liquidation for any “equitable” reason. Se¢, eg., 8A
N.Y. Cons. Law §121-802. In addition, under those
state laws that 0'herwise permit a partner to demand io
be bought out upon six month's notlcelgwhlch_ls_the
default rule contained in the Revised Uniform Limited
Partnership Act?, a creditor might convince a court that
a creditor should be able to exercise that power to be
liquidated out. _

Under the new Alaska law, a ;< urt will be able to
order the dissolution of a partnership or limited liabil-
itv company only if it determines that it is impossible
for the ente_r|or|se to continue to operate. Therefore,
the court will be unable to order a |I_(1UIdatI0n merely
for an "equitable” reason. In addition, unlike the
default rules under most state laws, an Alaska limited
partnership or limited |Iabl|lt?; company does not go
out of xistence upon the death of a general P_artnerof
a limited partnership or of a member of an LLC.

Limited partnersMps and LLCs are widely used
for estate planning. They can accomplish many ?oalls,
including providing a family unit with an oppdrtunity

€
r

to shift income more efficiently, share in lower broker-
age and_ investment advisory Tees, and centralize and
harmonize the management of assets and investment
decisions. Use of these entides chanprs the nature of
what is owned, In other words, family members no
longer ¢ vn an interest in the assets owned by the part-
nership or LLC, but rather own interests in the partner-
ship or LLC. Because the nature of the family’s inter-
est changes, so does it value. Often, the value is
reduced. "Lower value may mean lower gift, estate, or
?eneratlon-sklppmg transfer tax when an interest is
transferred. 1t.can also mean a smaller “step-up" in
income tax basis at death. See IRC § 1014

The Internal Revenue Service has shown a stron%
and growing incliuadon to dlsre%ard the existence o
the partnership (or LLC) when |sregard|n? Its_exis-
tence would result in a larger value for estate, gn‘t, or
%eneratlon-sklppmg transfer tax urEoses, and thus,

igher taxes. The Service' attack, to date, has
revolved around four primary arguments. See, gener-
ally, Aucutt, “More on Deathbed FLPs," 9 Probate
Practice Report l(Au?ust 1997), for a discussion of
some of these arguments.

First, the IRS has contended that the tax a¥er may
be making a gift upon formadon of the endty to other
equity owners %e.g., Partners? If the taxpayer receives
back ‘an interest worth less than what he or she con-
tributed. The argument may not be sound. For exam-
ple, upon terminadon any stch “gift" to the other part:
ners may be offset by a "gift" back from the others. If
50, any fransfer uponformadon must be for full consid-
eradon and cannot be a gift At least in some cases, the
courts have not completely dismissed the argument that
a gift can be made upon formadon, thus this argument
should not be disregarded in forming a limited partner-
ship or LLC. Ct. Estate ofTrenchard V. Commissioner,
T.C. Memo 1995232 See, also, Horn, “Limited Part-
nerships: Some Thoughts and Theories about Key
Issues." 23 ACTEC Notes 37 (Summer 1997).

Second, the IRS has contended that the existence
of the partnership should not be respected in those
cases where the part'--rship was formed only for tax
reduction reasons, ai -ast if its existence has no other
substandal economic impact. It cppears more likely
that tu-re will have beena smaller non-tax impact if a
transit.- of partnership units occurs immediately after
the formadon of the entity. See, eﬁ Nadonal Office
Technical Advice Memorandum (NOTAM) 9719006
(formadon of partnership by individual who was ter-
minally ill and died two d&vs after partnership was
formedg. See, also, NOTAM 9723009 (formadon %4
days before death), and NOTAM 972500" (formadon
two months hefore death). ,

Third, the Internal” Revenue Service also has
recently contended that the existence of the partner-

23 ACTEC Notes 243 (1957)



ship should be ignored because it constitutes a restric-
tion on the use o r the assets o ¢ the partnership. See.
e.g.. NOTAM 9719006. IRC *2703 provides that, w*
certain circumstances, an option, agreement, or other
right to acquire or us* property at a price less than fair
market value or any restriction on the right to sell or
use the property is ignored for estate, gift, and genera-
IIOﬂ-SkIPpIn% transfer tax valuation purposes unless it
Is established by the taxpayer that the option, etc., is
comparable to ‘similar ones found in arms’ length
transactions. _
~ Fourth, the IRS has attempted to attack partnership
discounts, under IRC {2704(b), on the basis that die
partnership agreement (or LLC operating agreement)
Imposes one or more applicable restrictions. “See, e.g.,
NOTAM. 9724703 (provision of partnership agreement
that eliminates the right under Massachusetts law of a
limited partner to withdraw on six months' n jtice is
disregarded). A restriction is disregarded for valuation
P_urpos_es under Code Sec. 2_704(b3J only if the restric-
lon will expire or if the family acting together without
non—famﬂY members can remove it. It'is understood
that the Internal Revenue Service may contend that any
applicable restriction in a partnership that contains a
fixed term (such as terminating in the year 2039)
means that the applicable restriction will elere by the
terms of the partnership when the term of the partner-
ship ends, and, therefore, any such restriction should be
disregarded for valuation purposes. The Internal Rev-
enue Service may also contend that the family can
remove an% &;pllcable restriction (which under TYeas,
Re?. §25.2704-2(b) is to be determined under default
state law, and not as limited by the terms of the partner-
ship_agreement) even in a circumstance where a non-
family” member &such as a niece or nephew) is also a
partner.  Under the partnership laws of many states
certain actions may not require unanimous consent of
all the partners ,gjnless the partnership agreement
expressly so provides). o
Alaska law was amended nor only to permit sim-
pler formation of limited partnerships and LLCs ﬁur-
suant to the check-the-hox regiula_tlons and to use them
more effectively for asset protection and other non-tax
reasons, but also to assist a taxPayer In resisting such
IRS attacks on valuation of interests in partnerships
and LLCs. First, Alaska law is now clear that a single
member (one owner) LLC may be formed. Forming a
limited partnership with only one real owner of equity
(e.g.. the same person owns all limited partnershlﬁ
Interests and all of the stock of a corporation whic
owns a relatively small general partnership mterest? or
a single member LLC should avoid any argument by
the Internal Revenue Service that a gift is made upon
formation from one owner to another. (If a hushand
and wife, both of whom are United States residents, are
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the only partners or members, there also is no taxable
gift because any gift from one to the other should qual-
Ify for tire gift fax marital deduction under IRC {2523
barring some provision that would make it a so-called
“terminable interest*) The Internal Revenue Service
has essentially conceded that a subsequent g[If'[ of an
interest even in a wholly owned enterprise is to be val-
ued by looking at the interest transferred in isolation.
Rev. Rul. 93-12, 1933-1 C.B. 202. Hence, the “deple-
tion of the value of the estate" ar%_ument, which is
essentially what the gift upon formation contention is,
should not arise if the entity is formed by a single
owner who thereafter makes gifts to others of interests
In the entlt¥. . _

One of the most effective ways to avoid the IRS
contention that the partnership was formed only for
tax reduction reasons and without any other substan-
tial economic or other impact is to operate the partner-
shlﬁ_or LLC for substantial period of time prior to
making gifts or sales of the units (and forming it as
'0-”P before death as practicable if the interests in it
will be held untll_thenf. As mentioned above, limited
partnerships and limitéd liability companies often pro-
vide significant noa-iax_benefits, such as providing for
asset protection and lower brokerage or investment
advisory fees through the aggregation of wealth. By
making gifts of relatively small interests in the enter-
prise, the others who receive these transfers can partic-
Ipate in such non-tax benefits attributable to the struc-
ture of the enterprise. .

The IRS ar%ument that the existence of the part-
nership should be ignored under IRC {2703 af)p_ears
flawed. It is based on the Code section, regulations
promulgated thereunder, and its legislative history,
which Indicate that the section applies onI%/ with
respect to the JoroRerty which is the subject of the gift
or transfer at death. [n the cose of gifts or transfers at
acath of partnership interests, it is those interests (not
the _underlymg partnerships assets) that must be
restricted for the section to apply. AS mentioned, the
section does not apply where the taxpayer establishes
that unrelated third parties have enteréd into similar
arrangements. Presumablz hundreds of such entities
will be created under Alaska law, a maAerty of which
probably will be created by unrelated third parties. In
many cases, these agreements will contain no provi-
sions other than those provided under default state law.
This may hel?_ establish that any family partnership
agreement or limited liability company, at least to the
extent that the governing agreement does not provide
additional restrictions, is the same as that entered into
by unrelated third parties. _ .

The new Alaska law should go far in combatting
the IRS arguments under {2704(b%. First, as a matter
of default state law, Alaska limited partnerships and



limited liability companies list indefinitely (just as
corporations do). In-addition, as a matter 0f default
Alaska law, the terms of a par_tnershlglagreement (or
governing documents of a limited liability company?
can only be changed with the unanimous of all part-
ners (or members of an LLC). Hence, if there is any
partner who is not a family member (Isuch as a niece or
nephew), the family will' not be able .0 remove the
restriction and. accordingly, it should not constitute an
applicable restriction the eristenee of which may be
disregarded under IRC {2704(b). o

Alaska has also eliminated any right of a limited
partner or LLC member to demand to be bought out on
six months' notice. In fact, under default state law, a
partner or member is entitled to distributions only as'
provided in the governm% documents. Moreover
unlike the default rules under the law of _V|rtuall¥_ all
the other states, neither a limited partnership nor alim-
ited |Iabl|léy company is dissolved under Alaska law
upon the death of any general partner or member.
Rather, a limited liability company continues for as
Ion?. as there is one member. A limited partnership
continues in existence as long as there is another gen-
eral partner, or if there is none, it dissolves onlfy_lf a
majority-in-interest of the re_malnlgrbq partners fail to
elect a new general partnei within 90days.

New Delaware Asset Protection '(Yust Legislation
~ Elective July 1 1997, Delawtir; enacted a new law
similar to and intended to Broduce tire same estate Qlan-
ning and asset protection benefits tliat the Alaska *Dust
Act provides. The official SJmORSIS of the new Delaware
|law states that the purpose of the Akt is to facilitate the
establishment of trusts in Delaware and is intended to be
like the Alaska Trust Act In fact much of the language
in the Delaware law is identical to the Alaska law.*
_Unfortunately, it appears that the Delaware law
will provide less asset prote; ion than the Alaska law
will. " Perhaps of much greater significance, it may not
be J)OSSIble for a gift to a self-settled trust formed
under Delaware lew, as enacted, to be complete for

Notes

1 The extent o f asset protection is discussed in more detail in
Hompesch. Rothschild and Blattmachr. 'Does the New Alaska
Trusts Act Provide an Alternative to the Fcreign Trust?" The Jour-
nal ofAsset Protection, 9 (July-August. 1997).

: Forexample. Rev. Rul. 77-378 states, in pan:

There would be no doubt of his nonliability for gift

tax upon the value of the income if lie had reserved to

himself the absolute right to the income for his life. But

he made no such reservation. He transferred the entire

propern. Whether he would enjoy any of Its Income

depended entirely on the trustee, who. In his uncon-

trolled discretion, could deprive him of it completely, (t

\

1=

federal tax purposes. See Deta. Stat Ann. {3573,
Subsection [%3 3(a) aBPears to provide that the trust
IS Ipermanently avallable to discharge the grantor’s
obligation to pa allmon}/, child support, and property
settlement awards even if the obligation arises after the
transfer to the trust occurs. As indicated above, a
transfer is incomplete for Federal estate and gift tax
purposes to the extent the grantor can relegate the
grantor's creditors to the trust. Here, because the
potential use of trust assets is limited and probabl
ascertainable, it seems the transfer might be only part-
ly incomplete Sl.e., to the extent potential use of trust
assets for child support, etc. is ascertainable). See
TYeas. Reg. {20.2030-1(axii).

_Probably most troublesome is {3573(b), undar
which the grantor can certify in writing to any cred;tor

(including apParentIy someane who bécomes a credi-
.tor after'the

_ rust has been created) that the trust assets
are available to satisfy the creditor’s claim, That certi-
fication seems to make the trust assets available to that
creditor. This virtually assures that the gift to the trust
IS incomplete, becausé the grantor can Telegate his or
her future creditors to the trust assets. This power of
relegation is sufficient to render the gift incomplete.
Rev. Rul. 77-378, supra.

Third, under {3§73(c) the trust assets arc perma-
nently available to claimants who have suffered per-
sonal injury, death, or ﬁroperty damage that occurs
PI’_IOF to ‘the transfer to the trust. It appears quite cer-
ain th?f these claimants continue foi all time to have
access .0 the property in the Delaware trust to satisfy
their claims, even if the transfer to the trust was not a
fraudulent conveyance. It seems that transfers to the
Delaware trust are incomplete to the extent of ang such
pre-transfer claims, under Dcla. Stat. Ann. {357 gc).

Nonetheless, supporters of the new Delaware trust
act are likely to seek to have these potential problems
with the legislation cured early in that state’s 1998 leg-
islative session. With certain changes, Delaware law
will provide the same estate planning benefits current-
ly available under Alaska law.

was only by virtue of the trustee's direction, which on
this record must be regarded as entirely voluntary, that
the donor received any of the income: and this direction
might be terminated whenever the trustee deemed it
proper tiiat the wife should receive the income. Sucha
hope of passive expectancy is not a right. It Is not
enough to lessen the value ofthe property transferred....
"Whether the grantor enjoy any of the trust's assets is
dependent entirely on the uncontrolled discretion of the
trustee. Such a hope or passive expectancy does not
lessen the value of the prope.ry transferred....' Rev.
Rul. 62-13 is hereby clarified to remove any implication

23 ACTEC Notes 245 (1997)
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(hoc an entirely voluntary power held by a trustee to dis-
tribute all of the trust's assets to the grantor is sufficient

to render a gift incomplete either in whole or In part
(emphasis added).

' Section 2036(aX |) requires that the decedent retain cither

~$i00 or enjoyment* or 'the right to the income." If he has
legal right to income, the ‘income' phrase would not support
usion under Section 2036. Perhaps it may be said he has
tied 'enjoyment.” However, if some meaning is to be accord-
the word 'retained,’" some showing of an arrangement, more
mhe fact that income was paid to the decedent, should be
ired.... Since such transfers are treated as complete when

for gift tax purposes there is even less reason for the impo-

o f estate tax liability under Section 2036.™

Stephens et al.. Federal Estate and Gift Taxation,

[4][c] (footnote numbers and footnotes, other than a portion

text from n. 42* omitted).
4 Neither a private letter ruling nor a national office technl-

3* '“ACTEC Notes 246  (1997)

cai advice memorandum may be cited or used as precedent. IRC
| 6110(jX3). However, they often are indicative of the internal
Reventre Service's position.

" There are (our exceptions (Or limitations) to the new Alaska
spendthrift rule: (i) to the extent the transfer is a fraudulent con-
veyance, (ii) to the extent that the grantor is in default by 3Qor more
days in child support, (Ui) to the extent that the grantor retaint the
right to distributions, or (hr) to the extent that the grantor retains a
power to revoke. A power to revoke does notinclude a power to veto
distributions to others or to exercise a testamentary special power of
appointment. These two powers (Le., to veto or exercise a testamen-
tary special power) can be used to prevent the transfer to the trust
from being a completed gift, but the retention of either power will
cause incision in the grantor's estate for federal estate tax purposes.

4 See, generally, Hotnpesch, "Alaska v. Delaware: Compari-
son of Recent Trust Legislation," to be published in Probate A
Property (Jan./Feb. 1998). Mr. Hotnpesch was the principal
drafterof the Alaska LLC/Limited Partnership Amendment Act
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TﬁE STATE OF ALASKA has adopted a new community
property law by whicii a married couple may elect to
treat all of their assets or specific as-

I n most community

property states,

many forms of prop-
erty acquired by a mar-
ried couple are auto-
matically held as com-
munity property, unless
the couple enter into a
binding agreement to
treat their assets as sep-
arate property. The Alaska Com-
munity Property Act (the Act) gives
Alaska residents the option of con-
ducting their marital finances with-
in a community system, making it
the first wholly consensual com-
munity property statute in nearly
60 years.l Of even greater impor-
tance to estate planners in other
states, however, the Act allows
both residents and non-residents to
establish Alaska Community Prop-
erty Trusts, by which specific assets
can be held as community proper-
ty under Alaska law

Alaska Community
Property
The Act, which became law on
May 22, 1998, allows a husband
and wife who are both domiciled
in Alaska to enter into an agree-
ment that converts any or all of
their property into community
property.2 The Act draws many of
its key provisions from the
Uniform Marital Property
Act, which has previously
been adopted only in Wis-
consin.® The key elements
of the Alaska community
property rules for residents
are that;

sets as community property. This ar-
ticle discusses Hie estate planning
uses and implications of converting
one's separate property to communi-
ty property, and how non-Alaskans
may use an /Alaska Community Prop-
erty Trust to obtain the tax and non-
tax benefits of community property

status for select assets.

1. The couple may select which
assets are to be community prop-
erty and which are to be held in
some other form of separate or
joint ownership;'l

2. Community property may be
owned with rights of survivor-
ship;5

3. Each spouse owns and may
control a one-half interest in the
community property,6 but the
spouses may choose to grant man-
agement authority to one of
them;7

4. Each spouse is required to
act in good faith toward the other
with respect to their community
property R

5. A spouse may "reclaim" com-
munity property given to a third
party by one of them unless the

flyJonathan G. Blattmachr
Milbank, Tweed, Hadley &McCloy
New York, NY
and Howard M. Zaritsky
Attorney
Rapidan, VA

non-transferring spouse
consents, except for
gifts that do not exceed
$1,000 in any calendar
year or larger gifts
which are reasonable,
in light of the economic
position of both spous-
es;9

6. An Alaska court may equi-

tably divide community property
along with marital property in the
event of divorce, except to the ex-
tent, if any, the spouses have pro-
vided otherwise in a community
property agreement or trust:10

7. Community property is not
subject to a claim by a surviving
spouse to any minimum or elective
share when the first spouse dies;1!

8. An Alaska Community Prop-
erty Agreement may be set aside if
it is found that it was uncon-
scionable when made, was not
voluntarily executed, or that he or
she was not given and did not
have fair and reasonable disclo-
sure of the property and financial
obligations of the other spouse
and did not voluntarily waive such
disclosure 12

The Alaska
Community Property
Trust

Both resident and nonres-
ident married couples may
classify property as commu-
nity property by transferring
it to a community property



trust and by providing in the trust
agreement that the property is
community property.>5 The Act
requires for a valid Alaska Com-
munity Property Trust that;

1. One or both spouses transfer
property to a trust;

2. The trust expressly declares
that some or all the property
transferred is community property
under Chapter 75 of Title 34 of the
Laws of the State of Alaska;

3 At least one trustee of the
trust is a “qualified person” whose
powers include or are limited to a
maintaining records of the trust
and b. preparing or arranging for
the preparation of 3ny income tax
returns that must be filed by the
trust. A "qualified person” is an in-
dividual Alaska domiciliary, Alaska
trust company or Alaska bank as
described in AS 34.75 100(a)
(Michie 1998). The powers to
maintain trust records and prepare
or arrange for the preparation of
trust income tax returns may be
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given either to the Alaska trustee
alone or to the Alaska trustee and
one or more other trustees;

4. The Trust must contain the
following language (in capital let-
ters) at the beginning of the trust
agreement:

THE CONSEQUENCES OF THIS
TRUST MAY BE VERY EXTENSIVE,
INCLUDING. BUT NOT LIMITED
TO, YOUR RIGHTS WITH RESPECT
TO CREDITORS AND OTHER
THIRD PARTIES. AND YOUR
RIGHTS WITH YOUR SPOUSE
BOTH DURING THE COURSE OF
YOUR MARRIAGE AND AT THE
TIME OF A DIVORCE. ACCORD -
INGLY. THIS AGREEMENT
SHOULD ONLY BE SIGNED AFTER
CAREFUL CONSIDERATION IF
YOU HAVE ANY QUESTIONS
ABOUT THIS AGREEMENT, YOU
SHOULD SEEK COMPETENT AD-
VICE.H

5 Both spouses must sign the
trust, even if only one transfers
property to the trust;
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6. The trustees must maintain
records that identify which prop-
erty held by the trust is communi-
ty property and which property
held by the trust is not community
property.

An Alaska Community Property
Trust that meets these require-
ments will allow the conversion of
the trust assets from separate or
joint property into community
property. Furthermore, it allows
the spouses to enter into enforce-
able agreements regarding:

1 Their rights and obligations
in the property transferred to the
trust;

2. The management and control
of the property transferred to the
trust;

3 The disposition of the prop-
erty transferred to the trust in the
event of the dissolution of the
marriage or of the trust, death of
either or both spouses or the oc-
currence or nonoccurrence of an-
other event;

4. The choice of law governing
the interpretation of the trust; and

5. Any other matter that affects
the proper?) transferred to the
trust and does not violate public
policy or a statute imposing a
criminal penalty.

An Alaska Community Property
Trust may not be amended or re-
voked unless the agreemen’ itsell
provides for revocation on a par-
ticular date or on the occurrence
of a particular event or unless the
agreement is amended or revoked
by a later community property
trust. To amend or revoke the
trust, the later community proper-
ty trust is not required to declare
anv property held by the trustee
as community property. This
means that the spouses may
amend the trust to transmute
property back from community
property to separate property
Both an Alaska Community Prop
erty Trust and a later (amending)
Community Property Trust are en-
forceable without consideration,
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