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SENATE COMMITTEE REPOR 
First Committee of Referral

Date of 5-Day Notice: ___________________  DATE TURNED
(in accordance with Uniform Rule 23) IN TO OFF'CE: _________

Labor and Commerce Committee considered SENATE BILL NO. 282

SB 282 BROADCASTING PROMOTING CHARITABLE GAMING

"An Act relating to the use of broadcasting to promote raffles and lotteries.”
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C o m m u n i c a t i o n s ,  I n c .

April 19, 2006

The Honorable Con Bunde 
State Senate 
State Capitol Room 506 
Juneau, AK 99801*1182

Dear Senator Bunde:

Thank you for taking the time out of your busy schedule Tuesday to meet with 
Clark Gruening and myself and your willingness to support SB282 as a solution 
to the disparate treatment currently being imposed on Alaska's broadcasters by 
existing Alaska Statute.

A3 you l-now, Alaska Statute §05.15.640(a) bans, but only via radio and 
television, the advertising of lawful charitable gaming or conduct. Newspapers 
are free to advertise the very same activity and conduct that radio and television 
stations may not advertise

In fact, the current law actually impedes positive governmental interests by 
prohibiting Alaska's broadcasters from assisting deserving non profit 
organisations in their efforts to raise money to reach their goals. In a period of 
tight state revenues and charitable giving, this unwarranted restriction is simply 
flawed policy

Broadcasters throughout Alaska appreciate your willingness to listen to our 
concerns.

Sincerely,

.-Dennis Egan 
President & GM 
KINY/KSUP

K INY AM  / KSUP FM • 1107 West 8 tn Street. Suite 2, Juneau, Alaska 99801 • (907) 586-1800 • FAX 586-3266
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A l a s k a  J u n e a u  
C o m m u n i c a t i o n s ,  I n c .

April 19, 2006

The lonorable Con Bunde 
State Senate 
State Capitol Room 506 
Juneau, AK 99801-1182

Dear Senator Bunde:

Thank you for taking the time out of your busy schedule Tuesday to meet with 
Clark Gruening and myself and your willingness to support SB282 as a solution 
to the disparate treatment currently being imposed on Alaska’s broadcasters by 
existing Alaska Statute.

As you know, Alaska Statute §05.15.640(a) bans, but only via radio and 
television, the advertising of lawful charitable gaming or conduct. Newspapers 
are free to advertise the very same activity and conduct that radio and television 
stations may not advertise.

In fact, the current law actually impedes positive governmental interests by 
prohibiting Alaska's broadcasters from assisting deserving non profit 
organizations in their efforts to raise money to reach their goals i a period of 
tight state revenues and charitable giving, this unwarranted restriction is simply 
flawed policy

Broadcasters throughout Alaska appreciate your willingness to listen to our 
concerns.

Sincerely,

.-Dennis Egan 
President & GM 
KINY/KSUP

KINY AM / KSUP FM •  1107 West 8th Street. Suite 2, Juneau, Alaska 99801 •  (907) 586-1800 ♦ FAX 586-3266
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tltcrmtlvts

*Hoi 
OPEN Hi

3 DAYS LEFT

S B ? .

|e{f,af 1590 N. H eader Meadows Loop 
i Oam until all Open House Tickets art sold 8 

mene at 9 5 2 -6 518 /or directions 
a t tha.QhMi'House or by callingj561-6655 • 

berjejit Alpine A lte rq ^ m

a  n e w  c u lin a r y  
: e x p e rie n c e

and European cultures, 
a new uste to Anchorage.

U A e  R r ic fq e  R e s ta u ra n t
221 W. Ship Creek Avenue

l Cor.ixnienlij locaUi ioumUvn bj ! DrptX. bthirui Uu Fatten

c o m e  i n  &
entpr to win a trip to

A u s t r a l i a
-guaci how many 
ROCODILES 
i *  owe tu n a  

APACfTY 
O l  WASHKR, 

M il  orvO

'yo u r si*

guessing 
you ore
a u t o m a t i c a l l y
entered w *•* 
drawino rot THI TRIP 
FOR TWO TO 

AUSTRAUA*



F I S C A L  N O T E

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/T ime (Note if correction): 
Title Broadcasting Promoting

Sponsor
Requester

Charitable Gam ing
Senato r Gary Stevens 
(S) Labor & Commerce

Dept. Affected: 
[R D U  Taxe
Component Tax

Fiscal Note Number:
Bill Version:
() Publish Date:

SB 282

Revenue 04 
and Treasury

Expenditures/Revenues
'Component No. 

(Thousands of Dollars)

2476

Note: Amoun 's do not include infla tion unless otherw ise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
M iscellaneous

[

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAP ITAL EXPENDITURES I |

CHANGE IN REVENUES ( ) | 0.0 | 0.0 | 0.0 | 0.0 | 0.0 | 0.0 |

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
O ther (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim a te o f any cu rre n t yea r (FY2006) co s t:
C heck th is box (X) if fu n d in g  fo r th is  b ill is inc ludec

POSITIONS

0.0
im o r 's  FY 2007 budge t pin the Gove ro po sa l:

Full-time
Part-time
Temporary

ANALYS IS : (Attach a separate page if  necessary)
This bill would allow a permittee [or operator under contract with an authorizing permittee] to broadcast 
promotion of a raffle or lottery. The means allowable include radio and television Anyone who can 
conduct a raffle would be allowed to promote it by broadcasting via radio or television.

Though the bill language applies to raffles and lotteries, the statutory definition [AS 05.15.690(38)] equa'es 
the two, effectively giving two different names to the same activity. Thus, there is no apparent 
authorization to expand the kinds of gaming activity that can be conducted.

We do not anticipate any additional costs or revenues as a result of this bill.

Prepared by: 
Division

Dan Stickel and Je ff Prather
Tax Division

Phone (907) 465-3279 
Date/Time

Approved by: Jerry Burnett____________
Agency Department o f Revenue

Date 4/10/2006

(Revised 9/7/2005 OMB) P a g e  1 o f 1



A laska State Legislature

SESSION ADDRESS INTERIM ADDRESS
Alaska State Capitol 112 Mill Bay Road
Juneau. AK 99801-1182 Kodiak. AK 99615

(907)465-4025 (907)486-4925
Fax (907) 465-3517 Fax (907) 486-5264

Senator Gary Stevens
S e n a t e  M a j o r i t y  L e a d e r

Sponsor Statement SB 282

; Act  relatirm to th° tise of broadcasting! to promote raffles and lotteries”

SB 282 would afford an equal playing field for Alaska's broadcasters. Alaska Statute prohibits 
broadcasters from airing truthful and non-misleading advertisements o f lawful “charitable 
gaming activity". SB 282 would avoid a likely constitutional challenge to the Statute.

As it stands now. AS 05.15.640(a) bans, but only via radio and television, the advertising o f 
lawful charitable gaming or conduct. Newspapers are free to advertise the very same activity 
and conduct that radio and television stations may not advertise.

In addition, the statute also impedes positive governmental interests. ABA member stations 
cannot assist deserving not-for-profit organizations in their efforts to raise money to meet their 
goals

AS 05.15.640(a) may well deny broadcasters equal protection under the Federal and Slate 
Constitutions since the act prohibits, without rational basis, the broadcast media from engaging 
in conduct which is allowed by the print media, namely the carriage of third party advertising 
promoting a lawful “charitable gaming activity"

As an example o f the current misguided law. local church rallies cannot be promoted by local 
radio and TV stations. Boy Scout fundraisers involving rallies may not be included in public 
sen ice announcements. Not-for-profit groups such as the Boys and Girls Club are excluded from 
promoting fundraisers involving games o f chance using radio and TV. Even various statewide 
fundraising events such as the Iditarod my not be promoted by broadcasters, thus reducing the 
organizations fundraising ability.

S p o n s o r  S t a t e m e n t



Droodcasfca
ion

P.O. Box 102424 
Anchorage . AK 995 '0

Phone (907)258-242) 
Fox (907)258-2414 

A n  A la s ka n  C o rp o ra tio n E-mail akba@gci.net

"Membership Has Its Benefits"

February 9. 2006

The Honorable Gary Stevens, State Senator 
Alaska State Legislature 
State Capitol (MS 3100)
Juneau, AK 99801-1182

Dear Senator Stevens:

Alaskan Broadcasters provide millions o f dollars in community service announcements 
and financial assistance annually to Alaskan groups and individuals. This is a function in 
which we as a professional community take great pride.

There exist-" however, a great many community service projects in which we, as commercial 
and public brc. ..dcasters, are prohibited. By State Law, broadcasters may not promote ANY 
form of charitable gaming despite the fact that the State o f Alaska allows print media to do

This misguided law means that .local church raffles cannot be promoted by local radio 
and TV stations -  local Bov Scout fundraisers involving raffles may not be included in 
public service announcements -  Non-profit groups such'asTfie Bovs and Girls Club are 
also excluded from promoting filndraisers irivoTving games o f chance using radio and 
TV. The Iditarod, Nenana Ice Classic and other Alaskan events cannot be promoted 
using local commercial broadcasters, thus limiting their fundraising abilitv.

My own radio station was approached for help on a raffle by our local VFW for support 
for area.military fajjiilies who now wait for the return o f their loved ones from duty in 
Iraq Sadly, I had to tell them NO! Alaska law does not permit it1

On behalf of the broadcasting community, t ask that this law be amended in order to 
allow each of us to better serve our communities fundraising efforts through the power of 
radio and TV broadcasting. Our Alaska citizens deserve our best efforts to serve the 
public interest 1 know that you and your fellow legislators are also committed serve all 
Alaskans.

Regards,

,x ^ < L  Sl  ■:, £
President
Alaska Broadcasters .Association

mailto:akba@gci.net




and recommends:

[ ] be replaced with_______ CS   (___________ )

[ ] adopt previous________  C S _________________________________ (___________)

[ ] attached amendment(s)

[ ] adopt Letter of Intent by _________________________  Committee

[ ] further referral to ___________________________ Committee

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

CS Senate Bill:
[ ] S am e  Title 
[ ] N e v  Title

SCS House Bill:
[ ] S am e  Title 
[ j Technical Title 

C hange  
[ ] New Title w/ 

SCR #______

[ ] APPROPR IA T IO N - no f is c a l n o te

SENATE COMMITTEE REPOR 
First Committee of Referral

DATE: 2 /13 /0 6  FU RTH ER : Finance

Date of 5-Day Notice: ___________________  DATE TURNED
(in accordance with Uniform Rule 23) IN TO OFFICE: _____________

Labor and Commerce Committee considered SENATE BILL NO. 289

SB 289 INSURANCE

"An Act relating to the payment of i n s r e r  examination expenses, to the regulation of managed care insurance plans, to 
actuarial opinions and supporting documentation for an insurer, to insurance firms, managing general agents, and third- 
party administrators, to eligibility of surplus lines insurers, to suitability of life and health insurance policies and annuity 
contracts, to unfair discrimination under a health insurance p̂  o prompt payment of health care insurance claims, to 
required notice by an insurer, to individual deferred annuitie rect payment to providers under a health insurance 
policy, to mental health benefits under a health care insurance pian, to the definitions of 'title insurance limited producer" 
and of other terms used in the title regulating the practice of the business of insurance, and to small employer health 
insurance: repealing the Small Employer Health Reinsurance Association; making conforming amendments; and 
providing for an effective date."

a



IHO-OI 01:25m  Frot-ALASKA DIVISION OF INSURANCE 19074653422 T-405 P 02/02 M l’

Proposed Amendment 

CS for Senate Bill No. 289 (L& Q

Sec. 32 AS 21.36 is amended by adding a new section to read

Sec 2136.052. Suitability (a) a person may not recommend to a consumer 
the purchase, sale or replacement of a [LIFE OR HEALTH] long term care 
policy or annuity contract, or any rider, endorsement, or amendment to the 
policy or annuity contract, without reasonable grounds to believe that the 
recommendation or transaction is suitable for the consumer based on 
reasonable inquiry concerning the consumer’s insuiance objectives, financial 
situation and needs, age, and other relevant information known by the 
person.



AS 21.07 - Patients’ Bill of Rights 
Outline of Consumer Protections

This law applies only to health insurance plans that require a covered person to comply with utilization review 
guidelines. Utilization review is a system o f reviewing medical necessity, appropriateness or quality o f health 
care services and supplies. Examples o f utilization review include pre-authorization requirements for services, 
retrospective claim reviews, and preadmission certification requirements.

The following outlines significant consumer protections in Patients' Bill o f Rights and is for informational 
purposes only. This outline does not supersede the law and is not intended to modify in anyway the application 
o f  the law.

■ Provider as advocate for a covered person
o A health care provider can not be penalized or a contract with an insurer terminated because the 

provider acts as an advocate for a covered person.
• Provider communication with a covered person

o A contract with a provider must protect the ability o f the provider to communicate openly w ith a 
covered person about appropriate diagnostic testing and treatment options.

■ Prohibition on provider incentives to withhold services
o The predominant purpose of a contract with a provider can not be the creation o f direct financial 

incentives to withhold covered services that are medically necessary.
• Prohibition of retroactive denial of claims

o Insurei may not retroactively deny a claim for a covered procedure if the insurer preauthorized 
the procedure on the basis of medical necessity.

• Timeframe for pre-approval or coverage determination
o Insurer must make a decision on pre-approval or coverage determination within 72 hours after 

receiving a request for non-emergency serv ices and no later than 24 hours for emergency 
services.

• Claim denials must be made by a health care provider that is an agent or employee of the insurer
o An insurer may not deny payment for a service on the basis o f medical necessity unless the 

decision is made by a licensed health care provider that is an agent or employee o f the insurer.
■ Emergency room services.

o Emergency room services must be covered if any coverage is provided for treatment of a medical 
emergency.

■ Availability of health care services
o Covered health care services must be reasonably available in the community in which a covered 

person resides, or, if the health care service is not available in the community, adequate referrals 
outside the community must be provided if referrals are required.

■ Continuity of care
o If a contract between a health care provider and a ma.iaged care entity is terminated, a covered 

person may continue to be treated by that health care provider with respect to continuing 
treatments already being provided at the time o f termination as if  the contract were still in effect.

■ Insurer must provide an internal appeal process for disputed claim derisions
o Insurer must provide an internal appeal mechanism for a covered person who disagrees with a 

decision.
o The insurer must decide with 18 working days after notice of appeal for non-emcrgcncy services 

and within 72 hours for emergency services.
o The decision must be made by a health care provider with same professional license as the 

provider that treated the covered person.

' A  *  Alaska Department o f  Commerce, Community and Economic Development
D iv ision  o f  Insurance



■ Insurer must provide a r  external appeal process for disputed claim decisions
o Right to an external appeal by an independent external a, peal agency for claim denials on the

basis that an item or service is not medically necessi y or appropriate, investigational or
experimental or where medical judgment is involved.

o External appeal conducted by a panel o f 2 linical peers.
o A decision must be made with 21 working days after the appeal is filed for non-emergcncy and 

72 hours for emergency care.
o The decision is binding unless the covered person appeals to superior court.

■ Coverage for services provided by providers not under contract with the insurer
o Coverage may not be limited ' services performed by providers under contract with the insurer. 

An additional deductible, copayment or premium may apply for services performed by non­
contract providers.

• '  Alaska Department o f  Commerce, Community and Economic Development
D iv ision  o f  Insurance

2
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P. O. Box 240976. Douglas. AK 99824 
Phone: (907) 789-1544 Fax: (907) 364-2468 

Email: hcvsmith a uci.net

M e m o

TO: Members of the Senate Labor and Finance Committee
Senator Con Bunde, Chair 

FROM: Bev Smith. Christian Science Committee on Publication for Alaska / & 'S
DATE: February 16, 2006
RE: SB 289

An Act relating to amendments to Alaska Statutes on insurance

Thank you. Senator Bunde and members o f  the committee, for allowing me the 
opportunity to comment on this bill.

In my capacity as Christian Science Committee on Publication for Alaska, one o f my 
roles is to watch legislative proposals to ensure that Alaskans have the choice to pursue 
spiritual means for the prevention and cure of disease, including Christian Science 
treatment and care.

After reviewing SB 2 8 9 ,1 met with staff at the Division o f Insurance and offered the 
following:

I he Christian Science Committee on Publication for Alaska respectfully recommends 
that SB 289 be amended in order that the accommodation for religious nonmedical 
providers reflects the language that currently exists in AS 21.07.080.

The simples* way to amend this bill would be to delete Sec. 15 from SB 289 relative to 
AS 21.07.080 because in effect no amendment is needed to the existing statute. The 
purpose o f the current accommodation is to allow managed care plans to include 
Christian Science practitioners and Christian Science nurses as covered providers. It 
does not mandate that this coverage be provided, but it allows managed care plans the 
option o f providing such coverage. I he accommodation is needed because Christian 
Science p e titio n e rs  and Christian Science nurses could not meet medical requirements 
and their patients would not want them to do so. It means a lot to those in Alaska that 
rely on spiritual treatment for healing to have the freedom to choose this type of care. 
For over 100 years. Christian Science treatment has been effective in healing illness, 
injuries and other conditions. It is consistent with federal Medicare and Medicaid 
legislation and with statutes in other states to keep AS 21.07.080 as currently written.

Thank you for your consideration regarding this legislation.



Addendum to testimony from Christian Science Committee on Publication for Alaska

Shortly before noon on Thursday, February 16, 2 0 0 6 .1 received a call from the Division 
o f Insurance referring me to a definition o f m edical care  found in AS 2 1.90.900(30):

(30) "m e d i c a l  c a r e "  means am oun ts  p a i d  f o r

(A) d i a g n o s i s ,  c a r e ,  m i t i g a t i o n ,  t r e a tm e n t ,  o r  p r e v e n t i o n  o d i s e a s e ,  
o r  am oun ts  p a i d  f o r  t h e  p u r p o s e  o f  a f f e c t i n g  any  s t r u c t u r e  <.r f u n c t i o n  
o f  t h e  body ;

(B) t r a n s p o r t a t i o n  p r i m a r i l y  f o r  a n d  e s s e n t i a l  t o  m e d i c a l  c a r e  
d e s c r i b e d  i n  (A) o f  t h i s  p a r a g r a p h ;  and

(C) i n s u r a n c e  c o v e r i n g  m e d ic a l  c a r e  d e s c r i b e d  i n  (A) and  (B) o f  t h i s  
p a r a g r a p h .

I he Division is proposing to substitute the words m edical care for health  care  in section 
15 o f SB 289. H ealth cure services is defined in AS 21.07.250(6) as

(6) " h e a l t h  c a r e  s e r v i c e s "  means t r e a tm e n t  o f  an  i n d i v i d u a l  f o r  an 
i n j u r y ,  i l l n e s s ,  o r  d i s a b i l i t y  a nd  i n c l u d e s  p r e v e n t a t i v e  t r e a tm e n t  o f  
an  i n j u r y  c r  i l l n e s s ;

It seems awkward to discuss the “medical care services provided by a religious 
nonmedical provider” as is proposed in Sec. 15 o f SB 289. I can see how it might be 
confusing in discussions between employees, employers and administrators o f managed 
care plans.

1 am satisfied with the use of “health care services” in AS 21.07.080, and would 
recommend that the original language used in the statute be retained. However, if  the 
Division o f Insurance feels strongly about using the term m edical care in Section i5. i 
would like to see a reference to the definition given in AS 21.90.900(30) written into 
Section 15 o f SB 289 so that citizens reading it will know how broadly the term m edical 
care  is defined.
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1002 Federa l Rece ip ts
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1004 GF
1005 GF /P rogram Rece ip ts 
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TO TAL

STATE OF ALASKA Fiscal Note Number: ______
2006 LEGISLATIVE SESSION Bill Version: SB 289

() Publish Date: ______

R e v is io n  D a te /T im e  (N o te  if c o r re c t io n ) :__________________________ Dept._A ffe c ted ;____________Comm erce
T itle Insurance RDU Insu rance _(116 )_________
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A NA LYS IS : (Attach a separata page il necessary)

This legislation contains numerous changes to Title 21 that are designed to ensure that state statutes are 
consistent with federal law, the National Association of Insurance Commissioners (NAIC) model acts, 
standards and guidelines, and to update procedures and transactions and to provide protections to 
consumers that purchase life, ui-.nuity and health insurance. This legislation does not impact the operations 
of the division.

Prepared by: L inda S. Hall, D ire c to r______________________________________________  Phone 907 -269 -7900
D ivis ion Insurance__________________________________________________________  Da te /T im e 02 /14 /06 2 :19 p.m.

Approved by: W illiam  Noll, C om m issioner__________________________________________ D a te _____________________
Agency C om m erce , Community and Econom ic Developm ent________________

(Revised 9/7I200S OMB) P a g e  1 o f 1



C O M M E R C E

Division of Insurance

C O M M U N I T Y  A N D  
ECONOMIC DEVELOPMENT

Frank H. Murkowski, Governor 
William C. No//, Commissioner 

Unda S. Ha//, Director

February 14, 2006

The Honorable Con Bunde 
Senate Labor & Commerce 
State Capital

RE: Senate Bill 289

Senator Bunde,

The Division o f  Insurance strongly supports SB 289. The insurance bill proposes statutory changes that will 
promote consistency between Alaska and other states, provide increasing public protection, and improve the 
efficiency o f Division operations.

Among the proposed modifications are changes in terminology to conform to terms used in federal and state laws, 
provisions for additional electronic payments and provisions for electronic notices. Other changes involve 
continuing reforms to make license regulation in Alaska consistent with national standards, modifications in the 
annuity nonforfeiture law in order to limit excessive surrender charges, extending certain provisions regulating 
group health insurance to individual policies and adoption o f the National A sociation o f  Insurance Commissioners 
model law for actuarial opinion summary for property and casualty insurers. r he bill would also provide for a 
minimum standard for suitability o f life, health and annuity insurance policies and authorize the director to adopt 
regulations relating to suitability.

I would appreciate support for the measures contained in SB 289.

Thank you.

Sincerely,

Linda S. Hall 
Director

LB/pal 102 
021406



Alaska State Legislature

Senator Con Bunde 
Senate District P

V ice  Ch»ir: Seriate Finance Committee 
Chair. Senate Labor &  Commerce Committee

Sponsor Statement 
Senate Bill 289 I n s u ra n t

Senate Bill 289 could be referred to as an insurance omnibus b ill because it contains numerous 
changes to Title 21. These improvements arc designed to ensure that state statutes are consistent 
with federal law, the National Association o f Insurance Commissioners (NAIC) model acts, 
standards and guidelines, to update procedures and transactions and to provide protections to 
consumers that purchase life, annuity and health insurance. Many of the changes are technical in 
nature and others are to make terminology more consistent throughout Title 21.

A summary of the general changes made by SB 289:

1. Provisions to extend “patient bill o f rights” which was enacted in 2000 and applied only to 
group health care insurance plans will be made effective to individual health insurance plans

2. Provisions to make technical changes including substituting the phrase “medical care 
services” for “health care services” to make the terminology consistent with other parts of 
AS 21 relating to health insurance

3. Provisions that require insurers providing individual health care insurance to comply with 
provider non-discrimination and prompt payment provisions

4. Provisions to enact the model law of the NAIC relating to ac.uarial opinion summary for 
property and casualty insurers

5. Licensing revisions relating to managing general agents to conform to the NAIC model law
and to make license regulation in Alaska consistent with national standards

6. Rep <’ls the small employers Health Reinsurance Association as insurers are not using the 
mechanism

7. Provision for mental health parity to be consistent with federal HIPAA law
8. Provisions for changes in the standard non-forfeiture law for individual annuities aimed at

limiting unfair practices relating to surrender charges
9. Provisions allowing the director to adopt rcgi tions related to suitability of life, health and 

annuity policies
10. Provisions for technical changes to licensing to achieve national uniformity in producer 

licensing and improving division efficiency in processing license applications and providing 
for electronic notices

These changes to Title 21 will promote consistency between Alaska and other states, promote more 
fficient operations and provide better public protection.



Sec. 2 1.07.250 . D efin itions.

In this chapter,

(1) "clinical peer" means a health care provider who is licensed to provide the same 
or similar health care services and who is trained in the specialty or subspecialty 
applicable to the health care services that are provided;

(2) "clinical trial" means treatment, research, study, or investigation over a period of 
time o f an injury, illness, or medical condition;

(3) "emergency room services" means health care services provided by a hospital or 
other emergency facility after the sudden onset o f a nicdcal condition that manifests 
itself by symptoms o f sufficient severity, including severe pain, that the absence of 
immediate medical attention would reasonably be expected by a prudent person who 
possesses an average knowledge o f health and medicine to result in

(A) the placing o f the person's health in serious jeopardy;

(B) a serious impairment to bodily functions; or

(C) a serious dysfunction o f a bodily organ or part;

(4) "group managed care plan" or "plan" means a group health insurance plan 
operated by a managed care entity;

(5) "health care provider" means a person licensed in this state or another state o f the 
United States to provide health care services;

(6) "health care services" means tieatment o f an individual for an injury, illness, or 
disability and includes preventative treatment o f  an injury or illness;

(7) "health insurance" has the meaning given in AS 21.12.050 (a);

(8) "managed care" means a contract given to l \ individual, family, or group o f 
individuals under which a member is entitled to receive a defined set o f  health care 
benefits in exchange for defined consideration and that requires the member to comply 
with utilization review guidelines; "managed care" does not include Medicaid coverage 
under 42 U.S.C. 1396 - 1396p (Social Security Act);

(9) "managed care contractor" means a contractor who establishes, operates, or 
maintains a network o f participating health care providers, conducts or arranges for 
utilization review activities, and contracts with a managed care entity;

(10) "managed care entity" means an insurer, a hospital or medical service 
corporation, a health maintenance organization, an employer or employee health care



organization, a managed care contractor that operates a group managed care plan, or a 
person who has a financial interest in health care services provided to an individual;

(11) "medical emergency" means the sudden onset of a medical condition that 
manifests itself by symptoms o f sufficient severity, including severe pain that in the 
absence o f immediate medical attention would reasonably be expected by a prudent 
person who possesses an average knowledge o f health and medicine to result in

(A) the placing o f the person's health in serious jeopardy;

(B) a serious impairment to bodily functions; or

(C) a serious dysfunction o f any bodily organ or part;

(12) "participating health care provider" means a health care provider who has 
entered into an agreement with a managed care entity to provide services or supplies to a 
patient covered by a group managed care plan;

(13) "primary care provider" means a health care provider who provides general 
health care services and does not specialize in treating a single injury, illness, or 
condition or who provides obstetrical, gynecological, or pediatric health care services;

(14) "provider" means a health care provider;

(15) "religious nonmedical provider" means a person who does not provide medical 
care, but who provides only religious nonmedical treatment or nursing care for an illness 
or injury;

(16) "utilization review" means a system o f reviewing the medical necessity, 
appropriateness, or quality o f  health care services and supplies provided under a group 
managed care plan using specified guidelines, including preadmission certification, the 
application o f practice guidelines, continued stay review, discharge planning, 
preauthorization of ambulatory procedures, and retrospective review;

(17) "working day" means a day of the week that is not a Saturday, Sunday, or a 
holiday.



L E G A L  S E R V I C E S

(907 ) 465 -3 J67 o r 465-2450 
FAX (907) 465-2029 
Mail S lop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA S ta te Capito l 
Juneau , A laska 99801-1182 

De live ries to: 129 6th St.. Rm. 329

M E M O R A N D U M February 25, 2006

SUBJECT: Definition section in CSSB 219(L&C) 
(Work Order No. 24-LS1563Vi)

TO:

FROM :

Senator Con Bunde
Chair of Senate Labor and Commerce Committee 
Attn: Jane Alberts

Dennis C. Bailey r 
Legislative Counsel

This memo accompanies the final CSSB 289(L&C) including amendments per your 
request.

Please note that sec. 24 (AS 21.07.250(19)) adds a definition for "medi al care" by 
reference to AS 21.90.900. AS 21.90.900 contains definitions applicable for all of Title 
21, so the definition is already effective. Its inclusion in sec. 24 is therefore unnecessary 
and redundant. If you wish to remove the reference, it can be done in the next committee 
of referral.

The terms "group health plan" and "group health insurance" have generally been removed 
from Title 21 with the exception of a reference to "group health insurance plan" on page 
14, line 31 and page 15, line 1. If this reference will cause confusion, you may want to 
revise it m a future version of the bill.

If I may be of further assistance, please advise.

DCB:lmb 
06-078.Imb

Enclosure



A m e n d m e n t  t o  S B  2 8 9  I n s u r a n c e  r^oAo ^  a  ^ ^  j  '
Offered by Division of Insurance c c r i ' J  X '

Pages 12-13 of the bill:

AS 21.07.080 is amended to read:
* Sec. 15. AS 21.07.080 is amended to read:
Sec. 21.07.080. Religious nonmedical providers. This chapter may not be construed to

(1) restrict or limit the right o f  a managed care entity to include [HEALTH 
CARE] services provided by a religious nonmedical provider as medical [HEALTH] care 
services covered bv the managed care plan;

(2) require a managed care entity, when determining coverage for [HEALTH 
C ARE] services provided by a rel'gious nonmedical provider, to

(A) apply medically based eligibility standards;
(B) use health care providers to determine access by a covered person;
(C) use health care providers in making a decision on an internal or 

external appeal; or
(D) require a covered person to be examined by a health care provider as 

a condition o f coverage; or
(3) require a managed care plan to exclude coverage for [HEALTH CARE] 

services provided by a religious nonmedical provider because the religious nonmedical provider 
is not providing medical or other data required from a health care provider if  the medical or other 
data is inconsistent witn the religious nonmcdical treatment or nursing care being provided.

AS 21.07.250 is amended by adding a new paragraph to read:

(18) "medical care" has the meaning given in AS 21.90.900(30)

AS 21.07.250(15) is amended to read:
(15) "religious nonmedical provider" means a person who [DOES NOT PROVIDE 

MEDICAL CARE, BUT WHO] provides only religious nonmcdical treatment or nursing care 
for an illness or injury;
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"W P a s t  & F u tu re  O f

A la s k a  T ru s t

L e g is la t io n

P r e s e n t e d  B y :
fltHSKH THUS! COMPHflY

w e a l th  M a n a g e m e n t  S p ec ia lis ts



Leg is la tion  P a s s e d  
Into Law  1 9 9 7

H B  101 -  Effective April 2, 1997

• Perpetual Trusts

• Self-Settled Spendthrift T rusts  

H B  266 -  Effective Ju ly  1, 1997

• Limited Partnersh ip  & L L C  Im provem ents  

Statute



Legis la tion 1 9 9 8
S B  354 -  Effective April 12, 1998

• G e n e ra l M odern ization  of Trust and Estate  Law s  

H B  199 -  Effective M ay  23, 1998

• A la sk a  C om m u n ity  Property Trust 

H B  321 -  Effective M a y  23, 1998

• A la sk a  Uniform Prudent Investor A ct  

H B  490 -  Effective Ju n e  26, 1998

• Life Insurance Prem ium  T a x



^  LEG ISLA T IO N  2 0 0 0
H B  2 2 2  -  E f f e c t i v e  M a r c h  8 ,  2 0 0 0

•  I m p r o v e m e n t s  &  T e c h n i c a l  C h a n g e s  t o  L i m i t e d  

P a r t n e r s h i p s  L L C  s t a t u t e

S B  1 6 6  -  E f f e c t i v e  M a r c h  8 ,  2 0 0 0

•  T e c h n i c a l  C h a n g e s  t o  A l a s k a  C o m m u n i t y  P r o p e r t y  

T r u s t

S B  1 6 2  -  E f f e c t i v e  A p r i l  2 2 ,  2 0 0 0

•  M o d i f i c a t i o n  t o  P e r p e t u a l  T r u s t  S t a t u t e

H B  2 7 5  -  E f f e c t i v e  A u g u s t  9 ,  2 0 0 0

•  “ S a f e t y  N e t ”  E s t a t e  P l a n n i n g  L e g i s l a t i o n

S B  1 6 3  -  E f f e c t i v e  A u g u s t  3 0 ,  2 0 0 0

•  M o d i f i c a t i o n  a n d  I m p r o v e m e n t  t o  G e n e r a l  T r u s t  S t a t u t e s



Leg is la tion  2 0 0 3  - 2 0 0 4

S B  8 7  -  E f f e c t i v e  S e p t e m b e r  1 ,  2 0 0 3

•  V e r s i o n  o f  U n i f o r m  P r i n c i p a l  &  I n c o m e  A c t

H B  2 1 2  -  E f f e c t i v e  O c t o b e r  8 ,  2 0 0 3

•  2 0 0 3  A l a s k a  T r u s t  A c t

S B  3 4 4  -  E f f e c t i v e  J u n e  2 4 ,  2 0 0 4

•  T r u s t  /  E s t a t e  /  P r o p e r t y  T r a n s f e r s



W h y  A l a s k a
>  P e r s o n a l

>  F a m i l i a r  w i t h  A l a s k a  S t a t u t e s  a n d  E s t a t e  P l a n n i n g  

P r o f e s s i o n a l s

>  E s t a t e  P l a n n i n g  P r o f e s s i o n a l s  W a n t e d  I n s t i t u t i o n s  

T h a t  W o u l d  S p e c i a l i z e  In T r u s t  a n d  I n v e s t m e n t  

M a n a g e m e n t  S e r v i c e s

>  N o  S t a t e  I n c o m e  T a x  O n  T r u s t s  & E s t a t e s



H a s  It B e e n  
S u c c e s s f u l ?

Y © §  Y ® § Y # §



P o s i t i v e  D e v e lo p m e n t s

A laska Has Becom e Known 
Throughout the Country fo r 
Being Creative and Innovative 
Regarding its Trust Laws. 
A laska is Considered the 
Leading Jurisdiction fo r Trust 
Administration.



A la s k a ’s  1st Independen t & T rust C om pan y
> H a s  7 full time em p loyees; 5 are born & raised A la s k a n s

> P a y s  State  C orporate  Incom e T a x

> A n n u a lly  puts hundreds of th o u san d s  of dollars into the 

A la s k a  E c o n o m y

> H a v e  on deposit with local banks (Northrim & A la sk a  

First) tens of millions of dollars

> O v e r  1,000 clients have co m e  to A la sk a  from other 

states



P ro fe s s io n a ls  in A la ska  H ave  
Bene fited
• A t t o r n e y s  h a v e  i n c r e a s e d  b u s i n e s s  b o t h  

f r o m  o u t s i d e  c l i e n t s  a n d  A l a s k a  c l i e n t s

• C P A s  h a v e  i n c r e a s e d  b u s i n e s s

• I n s u r a n c e  a g e n t s

• S t o c k  b r o k e r s

• O t h e r s



Alaskans have benefited directly 
from the legislation

Many Alaskans are taking 
advantage of the unique Trust &

Estate Legislation



S t a t e  O f  A la s k a

T h e  s t a t e  o f  A l a s k a  h a s  r e c e i v e d  o v e r  $ 2  m i l l i o n  

d i r e c t  r e v e n u e

• I n c r e a s e  in L i f e  I n s u r a n c e  P r e m i u m  T a x e s

• I n c r e a s e  C o r p o r a t e  I n c o m e  T a x

• I n c r e a s e  r e v e n u e  f r o m  L L C  & L P  f i l i n g s



All T h is  H a s  H a p p e n e d  W ith  

N o  F in anc ia l O u t la y  F rom  

the  S ta te



W hy  the  Need to  Have 
Additional Legislation

S i n c e  1 9 9 7 ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  h a s  c o n s i s t e n t l y  w o r k e d  t o  

u p d a t e  a n d  i m p r o v e  l a w s  r e g a r d i n g  t h e  u s e  a n d  a d m i n i s t r a t i o n  o f  

t r u s t s .  A s  a  r e s u l t ,  A l a s k a  i s  c o n s i d e r e d  o n e  o f  t h e  p r e m i e r  t r u s t  

j u r i s d i c t i o n s  i n  t h e  c o u n t r y .

B u t ,  i t  i s  a  v e r y  c o m p e t i t i v e  e n v i r o n m e n t .  I n  f a c t ,  a t  l e a s t  s e v e n  o t h e r  

s t a t e s  -  D e l a w a r e ,  M i s s o u r i ,  N e v a d a ,  O k l a h o m a ,  R h o d e  I s l a n d ,  

S o u t h  D a k o t a  a n d  U t a h  -  h a v e  e n a c t e d  l e g i s l a t i o n  s i m i l a r  t o  o u r  o w n .

M u c h  o f  t h i s  L e g i s l a t i o n  i s  s t r u c t u r e d  t o  m e e t  I R S  r u l e s  &  g u i d e l i n e s .  

W h e n  I R S  m a k e s  a  c h a n g e ,  i t  m a y  r e q u i r e  a  c h a n g e  i n  A l a s k a  

S t a t u t e  t o  s t a y  e f f e c t i v e .

O t h e r  s t a t e s  a r e  t r y i n g  t o  i m p r o v e  t h e i r  T r u s t  L a w s .  I f  t h e y  c o m e  u p  

w i t h  a  b e t t e r  a p p r o a c h ,  w e  n e e d  t o  a d j u s t  i n  A l a s k a  t o  s t a y  e f f e c t i v e .

F i n e - t u n e  l e g i s l a t i o n  t o  m a k e  s u r e  i t  i s  t h e  b e s t .



T h e  F u t u r e  L o o k s  V e r y  B r i g h t  f o r  A l a s k a  t o  

C o n t i n u e  t o  A t t r a c t  B u s i n e s s  t o  t h e  S t a t e .  T h e  

O n l y  P o t e n t i a l  P r o b l e m  W o u l d  B e  t h e  

I m p l e m e n t a t i o n  o f  a n  I n c o m e  T a x  o n  T r u s t s  

a n d  E s t a t e s  S e t  U p  b y  N o n - R e s i d e n t s .

T h e  I m p l e m e n t a t i o n  o f  S u c h  a  T a x  W o u l d  

C a u s e  A l a s k a  t o  L o s e  9 9 %  o f  t h e  B u s i n e s s  It 

H a s  A t t r a c t e d  W i t h i n  o n e  Y e a r .  T h e  B u s i n e s s  

W o u l d  G o  t o  a  S t a t e  T h a t  D o e s  N o t  T a x  N o n -  

R e s i d e n t  T r u s t s .



T h a n k  Y o u . . .

fo r  y ou r  prior invo lvem en t and  
h op e  fo r  y ou r continued suppo rt



f l l H S K H  I H U S T  C D M I ' I I N Y

W e a lth  M a n a g e m e n t S pe c ia lis ts 1" '

T H E  A L A S K A  A D V A N T A G E  ■ 

H A N D B O O K



trans fe r Is discovered, or reasonab ly cou ld have been d iscovered , to file a cla im aga inst 
the trustee to set as ide a fraudu len t trans fe r

Many o ffshore ju risd ic tions have shorte r sta tu tes o f lim ita tions fo r filing fraudu lent 
trans fe r c la im s On the o the r hand , if an ind iv idua l has no known o r ascerta inab le 
cred ito rs and is w illing to report all taxab le income, an A laska T rust cou ld be an 
Im portan t estate and asse t pro tection -p lann ing veh ic le

Perpetual Dynasty Trust Modification Senate  Bill 162

Updates and Strengthened Alaska Perpetual (Dynasty) Trust Statutes

A laska ’s new legis la tion exp ress ly s ta tes that the comm on law ru le aga inst 
perpetu ities does not app ly in A laska . A laska then adop ts a two-p ronged approach to 
avoid the Delaware Tax Trap The purpose o f the firs t prong is to reestab lish a rule 
aga inst perpetu ities fo r A laska in the lim ited c ircum stances o f property in te rests subject 
to a lim ited power o f appo in tm en t which Is exe rc ised to create a new lim ited power of 
appo in tm ent. All such property in te rests are inva lid un less w ith in 1.000 years from the 
tim e o f creation o f the orig ina l instrum en t or conveyance creating the orig ina l lim ited 
power o f appo in tm en t the prope rty in te rests vest o r te rm ina te

This provis ion app lies to a trust ins trum en t or conveyance executed on or afte r 
4 /2 /97, if the instrum en t or conveyance creates a non-vested p roperty in te rest sub ject to 
the exerc ise o f a power o f appo in tm en t tha t c rea tes a new o r successive pow e r o f 
appo in tm ent. The goal o f this provis ion is to cure the Delaware Tax Trap prob lem fo r all 
trus ts created under A laska law a fte r the in itia l abo lition o f the ru le aga inst perpetu ities in 
1997

The second prong o f the new leg is la tion enacts a rule aga inst suspens ion of the 
power o f aliena tion o f property The sta tu te prov ides tha t a trust is void if the trus t terms 
suspend the power o f a liena tion fo r a period o f at leas t 30 years a fte r the dea th o f an 
indiv idual alive a l the tim e o f the creation o f the trust. However, the sta tu te expressly 
sta les that a suspens ion o f the power o f a liena tion can be avo ided by g iv ing the trustee 
the express or implied power to sell the trust property .

This second prong o f A laska ’s approach to avo id the Delaware Tax Trap is 
based on the Tax Court’s dec is ion in Estate o f Murphy. In that case, the court held that 
the Delaware Tax Trap was not v io la ted in W iscons in , wh ich had a perpe tu ities statute 
expressed in te rm s o f a ru le aga inst suspens ion o f the power o f a lienation (ra the r than a 
rule based on rem oteness o f ves ting ) The IRS has acqu iesced in Murphy

Alaska Limited Partnersh ip and Limited Liability Companies House Bill 266 
and House Bill 222

A laska 's amendments to its lim ited partne rsh ips and lim ited liab ility com pany 
sta tu tes makes A laska the pre fe rred junsd ic tion to form these entities. A laska is the first 
state to take advantage o f the s im p lified fo rm a tion opera tion o f lim ited partnersh ip and 
lim ited liability com pan ies as perm itted under the new Treasu ry Departm ent "check the 
box" regu lations. In add ition , unde r the new A laska law, a court will be able to orde r



rust a fte r 120 years w ith an afte r-tax re tu rn o f 10%, the trust would be worth a lmost S93 
illion. If the A laska Perpetua l (D ynas ty ) T rust was not used; the value o f the property 
ou ld be less than $6 billion

T h *  Econom ics  o f Psrpatual Trusts

Afl#r-T»n Valus of Porpotuil Trust Valuoof
Growth Attar 120 Vaars Proparty If No

Trust

3.00% $34,710,987. $2,169,437
4 00% $110,662,561. $6,910,410
500% $348,911,561. $21,806,999
6.00% $1,086,187,748 $68,011,734
700% $3,357,788,383. $209,861,774
8 00% $10,252,992,943 $640,812,059
9 00% $30,987,015,749 $1,938,688,484
10 00% $92,709,068,818. $5,794,316,801

everaging the Alaska Perpetual (Dynasty) Trust w ith Life Insurance

Having the trust purchase life insu rance w ith the trust con tribu tions is an 
xce llent stra tegy tha t can be used to leve rage the $1 m illion genera tion -sk ipp ing 
ansfe r tax (GST) exem ption tha t c a r dram atica lly increase trust assets. The proceeds 
om the insurance that will be paid to the trus t w ill escape in itia l income and wealth 
ansfe r taxation in the estate and these proceeds w ill provide a large sum o f money that 
an '.ontinue to benefit the bene fic ia ries fo r as long as the fam ily desires

Iternative to Foreign Asset Protection Trusts

The A laska Trust is an a lte rna tive to fo re ign asse t pro tection trusts and has many 
dvantages. The A laska Trust w ill have a trus tee loca ted in A laska Ind ividuals should 
e more com fortab le transferring asse ts to a trustee in a politica lly stable ju risd ic tion that 
part o f the United States An A laska T rust w ill not be sub ject to the new Internal 
evenue Code fore ign trust tax ru les. In add ition . A laska occup ies a centra l location on 
e g lobe A laska is m id-way from three o f the la rgest financia l cen te rs o f Ihe world 
ondon, New York, and Tokyo, and its time zone is jus t one hour earlie r than Pacific 
ime.

For some peop le there may be d isadvan tages to using an A laska Trust. If an 
d ividual is looking fo r a way to hide taxab le incom e o r for a way to hide asse ts from 
xisting creditors, he o r she shou ld look e lsewhere The trustee o f an A laska Trust will 
e sub ject to the ju risd ic tion o f the courts o f A laska and will have to com p ly w ith the 
ternal Revenue Code. As such, the trustee w ill report all taxab le income of the trus t as 
quired by the In terna l Revenue Code. In add ition , the trustee could be sued 
uccessfu lly under A laska law if any trans fe rs to the trus t were fraudulent. Under new 
laska S tatutes, a cred ito r who suspec ts that he or she has been defrauded has the 
nger o f (1) fou r years from the date o f the trans fe r to the trust o r (2) one yea r a fte r the



The new law spec ifies what m akes the trust AJaskan. Som e part o f the trus t 
assets must be held in A laska Also, an A laskan perm anent res iden t bank or trus t 
com pany (tha t is headquarte red in A laska ) must serve as a trus tee and hold certa in 
duties includ ing main ta in ing books and recor. o f the tru s t and prepanng or arrang ing 
for the prepara tion o f the trus t’s income tax re tu rns A lso , part o f the adm in is tra tion o f the 
trust m ust occu r in A laska

Example of Tax Savings Using an Alaska Trust

WTt
Your trans fe r o f asse ts to an A iaska Asse t P rese rva tion T rus t can be a 

completed g ift fo r Federa l esta te and g ift tax purposes. You m ay dec ide to g ift an 
amount equal to your annua l g ift tax exc lus ion o f $12,000 per trus t benefic iary, you r gift 
tax exemption equ iva len t am oun t of $1 ,000 ,000 ', or your $2 ,000 ,000 genera tion - 
skipp ing tax exemption , o r some o ther amount. The trust asse ts cou ld be held fo r Ihe 
benefit o f your fam ily mem bers and descendan ts forever. Perhaps most im portant, you 
can be an e lig ib le bene fic ia ry o f the trust. Upon you r death , the trus t cou ld be excluded 
from you r estate fo r Federa l esta te tax purposes. Furtherm ore , cred ito rs who are 
unknown when the trust is setup and who have c la im s tha t arise a fte r the trus t is settled 
should not be able to Invade the tru s t to sa tis fy the ir cla im s

The potentia l esta te tax sav ings are sign ificant. For exam ple , if you have 
$675,000 o f assets today, you w ou ld hope that o ve r the next 20 years these assets 
would apprecia te a t 10% pe r year to over $4 m illion or more . If these asse ts worth 54 
m illion were included in you r esta te at the tim e o f you r death , your esta te cou ld owe as 
much as $2,400 ,000 o f Federa l esta te taxes. On the o ther hand, if you trans fe rred thisvn
$675,000 in assets to an A laska Asset P reserva tion Trust , using you r gift tax 
exemption equ iva len t, to be held fo r the bene fit o f you rse lf and you r fam ily members, 
then upon you r death (if th is occu rred in 20 years), the $4 m illion o f asse ts could be 
excluded from your estate and your esta te cou ld save $2 400 ,000 in esta te taxes. The 
trust can continue fo rever fo r the bene fit o f you r descendan ts and can be structured so 
that the trust assets are not included in any o f the ir esta tes as well.

If a fam ily uses a $1 M illion genera tion -sk ipp ing trans fe r tax exem ption w ith the 
A laska Perpetua l (Dynasty)

1 E ffective 1998. these amounts will increase as set fo rth in The Taxpaye r Re lie f Act 
o f 1997



tes. cred ito rs o f the g ran to r o f a trus t can a ttach the asse ts if the trustee can 
Istribute trust p rope rly back to the gran to r A laska law now provides that the asse ts in 
uch a trus t are not sub jec t to the cla im s o f the g ran to r's cred ito rs , unless the orig ina l 
ansfe r to the trus t was in tended to defraud known cred ito rs o f the gran to r o r rendered 
e g ran to r inso lven t

Hence, an ind iv idua l can tran s fe r asse ts to an irrevocab le A laska trus t and be a 
enefic ia ry to whom the trus tee can d is tribu te trust property Yet, the trust assets w ill no 
nger be sub ject unde r A laska law to the cla im s o f the g ran to r’s cred ito rs. (The 
re fection does no t app ly if the trus t m us t d is tribu te asse ts to the g ra n to r ) This 
ro tection from cred ito r c la im s app lies even if the g ran to r is the on ly person to whom the 
stee may d is tribu te trust assets and incom e If there are benefic ia ries in add ition to 
e gran to r, this p ro tec tion from cla im s o f cred ito rs also app lies even If the gran to r 
ta ins the righ t to veto d is tribu tions to o the r bene fic ia ries o f the trust The pro tection 
Iso app lies even if the g ran to r re ta ins Ihe right to direct where the trust property is to 
ass upon his or he r death . By re ta in ing these veto and contro l powers, trans fe rs to the 
ust will no t be sub jec t to g ift lax when the trust is created. However, re ta in ing e ithe r o f 
ese powers will cause the trust asse ts to be includ ib le in the gran to r's taxab le esta te at 
eath

A lte rna tive ly , an Individual m ay crea te an A laska trus t but not retain any power to 
e to d istribu tions to o the r bene fic ia ries or to con tro l the d isposition o f the trus t property 
hen 'he gran to r d ies. This shou ld m ake the trans fe r to the trus t a com p le ted gift fo r g ift 
x purooses and shou ld resu lt in the exc lus ion o f the asse ts from the g ran to r’s taxab le 
state.

This opens a new d im ens ion in esta te plann ing because an ind iv idua l can make 
com p le ted gift to be exc luded from his o r he r esta te while rem a in ing e lig ib le to receive 
is tnbutions from the trust.

As indica ted, an A ijs k a  trust can now be used to pro tect asse ts from cla im s o f 
red ito rs but not if the g ran to r trans fe rs the assets in defraud o f his or her cred ito rs or 
ta in " the powei to revoke or te rm in a l the trus t Genera lly , a trans fe r is made in 
efra J o f cred ito rs on ly if it e ithe r renders the g ran to r inso lven t (e .g ., unab le to pay 
urrent obliga tions) o r is in tended to rem ove assets from the reach o f spec ifica lly known 
reditors. A person m ay be a known cred ito r even if that person does not yet have a 
dgm en t aga inst the grantor.

It is probab ly sens ib le fo r a g ran to r w ish ing to provide pro tection from cla im s o f 
red ito rs to t r m u  s ign ifican tly less than one -ha lf o f his or he r net wealth to an A laska 
usl First, such a trans fe r is un like ly to render the g ran to r inso lven t Second, b> cause 
e gran to r cannot re ta in the right to trust d is tribu tions , but on ly to be a benefic ia ry to 
horn the trustee may but is not requ ired to d is tribu te asse l o r income, it wou ld not be 
ise to p lacn most o f one ’s assets in such a trust and lose entitlem en t to the ir use or 
com e This is especia lly im po rtan t if the gran to r w ishes to use an A laska trust for 
sla te tax plann ing purposes W here the trans fe r lo the trus t is a com p le ted gift, the 
ran to r presum ably w ill want to m in im ize d istribu tions back to h im se lf o r herse lf because 
uch d is tribu tions w ou ld e rode the esta te tax reduction benefits o f having made a 
ompleted g ift to the trust.



The F ive E lem en t! o f a  Trust
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Summary o f the Alaska Trust Act House Bill 101

On April 2, 1997, the A laska Trust A c t became effective . The Act makes two 
changes to A laska law, both o f wh ich may be o f s ign ificant in te rest to ind iv idua ls 
th roughou t the United States First, fo r A laska trusts, the Act effec tive ly elim ina tes the 
“ru le aga inst perpetu ities .” T h ; > ru le lim its the time a trust can last to approx im ate ly 90 
years. Now, any American can create a trust in A laska and provide fo r it to last fo rever 
This means tha t the benefits that the trus t can provide to the benefic ia ries can last for as 
long as the fam ily wants Trust benefits can include pro tecting trust asse ts from cla im s o f 
the cred ito rs o f the benefic iaries, includ ing cla im s tha t may arise in a d ivorce o f any 
benefic iary. A lso , because A laska has no income tax, an A laska trus t can be used to 
avoid state income tax on trus t incom e that is not d is tribu ted curren tly to the trust 
benefic iaries. However, an A laska trust cannot be used to avo id state income tax if the 
person who created the trust (ca lled the “gran to r" o r "se ttlo r") lives in a sta te that 
im poses an incom e tax and if the trus t is a "gran to r trus t." A “g ran to r trust" is one that 
falls under a tax rule tha t causes the trus t s income to be attribu tab le to the grantor.

The second change, wh ich results from the Act, re la tes to pro tecting trust assets 
from claim s o f cred ito rs o f the gran to r o f the trust. Throughou t v irtua lly all o f the United



hat Is  a Trust?

Most o f th is leg isla tion e ffec ts trusts . T rusts are probab ly the m ost e ffec tive 
e thod to:

1. reduce, and in some cases, e lim ina te gift, es ta te and income taxes;
2. preserve asse ts fo r the fam ily; and
3. accomplish the des ires o f the fam ily;
4. provide asse t pro tection ;
5. im prove qua lity o f life by a llow ing use o f trust asse ts by benefic iaries.

We have included a b rie f summ ary o f w h '”  is a trust.

A trus t is a legal a rrangem en t w ne re one person (called the trus tee ) holds 
roperty fo r the bene fit o f o the r persons (ca lled the benefic iaries). There are m any 
iffe ren t kinds o f trusts.

The persona l trust is the m ost comm on form o f trust, created fo r non-bus iness 
asons for the benefit and pro tection o f ind ividuals. The trus tee in a persona l trust acts 
accordance w ith the law and the ins truc tions set fo rth in the gove rn ing instrum en t by 
e person who created the trust. The prim ary responsib ilities o f the trus tee are to 
anage and pro tect the asse ts in the trus t fo r the best in te rests o f the benefic ia ries. The 
anagem en t and pro tection responsib ilities include p rope r inves tm en t o f assets, 
ollection o f income, main tenance o f accu ra te books and records, filing o f tax re turns 
nd o ther reports , and paym en t o f incom e and trust p roperty to the benefic ia ries in 
ccordance w ith the term s o f the trust



Alaska Trust Laws Provide f o r  More Estate Planning Options Than Any 
Other State

Perpetua l (D ynas ty ) Trusts
No S ta te Incom e Tax
Se lf-S e ttled Spend th rift T rusts
No Specia l C lass o f C red ito rs
A llow s fo r F lex ib ility o f Non-Res iden t Co-T rustees
O n ly S tate to Rece ive PLR -  S ta ting T rans fe r is a Comp le ted G ift
O n ly S tate to A llow Optiona l Commun ity P roperty T rusts
S ta tu tes P ro tecting LPs and LLCs From Cred ito rs
C ourt Canno t Term ina te LPs o r LLCs
Charg ing O rde r is the Only Remedy fo r C red ito r
F lex ib le P robate Court
Lowes t S tate Life Insurance Prem ium Tax on Large Polic es 
Only S tate to Define P re-Exis ting C red ito r
Bes t P ro tection from Future C red ito rs Because C red ito rs Canno t Use 
Cons truc tive Fraud

ALASKA 
SIMPLY THE BEST 

BETTER THAN ALL THE RES 7



Over the last fou r years, A laska passed many unique p ieces o f Lus t and 
financia l m anagem ent leg isla tion . W e believe th is m akes A laska the lead ing 
ju risd ic tion 10 setup and adm in is te r trusts and o the r wealth m anagem en t techn iques 
This book le t prov ides a summ ary o f each p iece o f leg is la tion tha t has been passed 
It is recommended tha t you read tho rough lv each p iece o f leg is la tion to fu lly 
apprec ia te and unders tand the flex ib ility and uniqueness o f A laska 's leg isla tion

In summary, A laska provides for:

♦ Perpetual Trusts - House Bill 101, e ffec tive April 2, 1997
Perpetual Trusts -  Modification - Senate Bill 162, e ffec tive Apn l 22,
2000
Self-Settled Spendthrift Trusts - House D'll 101, e ffec tive April 2, 1997 
Unique Limited Partnership & LLC S tatu tes - House Bill 266, e ffec tive 
July 1. 1997
Limited Partnership & LLC Improvement Statute - House Bill 222, 
e ffec tive March 8, 2000
Alaska Community Property Trusts - House Bill 199, e ffec tive May 23, 
1998
Alask i Community Property Trust -  Technical Changes •
Senate Bill 166, effec tive March 8, 2000
Innovative and Flexible Trust and Estate Law - Sena te Bill 354,
e f^ c t iv e  April 15, 1998
Alaska Uniform Prudent Investor Act - House Bill 321, e ffec tive May 
23, 1998
Reduction In Life Insurance Premium Tax - House Bill 490, effect.ve 
June 26, 1998
“ S a fe ty N e t" E s ta te P la n n in g L e g is la t io n  - House Sill 275, effec tive 
August 9, 2000
Trust Notification -  Rules; Modifying and Terminating Irrevocable 
Trusts - Senate Bill 163, effective August 30, 2000 
Version of Uniform Principal & Income Act - Senate Bill 87, e ffec tive 
S e rtem b r r 1, 2003
2003 A la s ka T ru s t A c t - House Bill 212, effec tive O ctobe r 8, 2003

♦ Trust i Estate / Property Transfers - Senate Bill 344, e ffec tive June 24,
2004



e d isso lu tion o f a partnersh ip or iim ite l liab ility com pany only if it de te rm ines that it is 
possib le fo r Ihe en te rp rise to con tinue 10 opera te Unlike the de fa1 't rules unde r most 
la te laws, an A laska lim ited padne rsh ip o i !M to d  liab ility com pany does no t go out o f 
xistence upon the death o f a genera l partne r o f a lim ited partne rsh ip o r the m em ber of 
lim ited liab ility company. A laska has e lim ina ted any nght to dem and to be bought out 
n six months notice. In fact, under de fau lt s ta te law, a pa rtne r is entitled to d istribu tions 
nly as prov ided unde r the gove rn ing docum en t For these and o ther reasons the 
mbination o f Ihe A laska T rust Act and the changes to A laska 's lim ited partnersh ips 
nd LLC sta tu tes provide fo r un ique esta te plann ing opportun ities

H ouse Bill 222 strengthened and im proved A laska 's lim ited partne rsh ips and 
m lted liab ility com pan ies by clarify ing by sta tu te the only rem edy fo r a cred ito r Is a 
charg ing orde r.”

laska's Voluntary Community Property Option Hous Bill 199 and 
enate Bill 166

c om e Tax A d v a n ta g e  o f  C o m m u n ity  P ro p e r ty

A person who owns asse ts w ith his or he r spouse as comm un ity property in one 
f the nine comm un ity property sta tes (Lou is iana, Texas, New Mexico. Arizona, 
aliforn ia , Nevada, W ash ington , Idaho and W iscons in ) has a m ajo r incom e tax 
dvan tage ove r a married person who owns asse ts w ith his or he r spouse but tha t are 
ot commun ity property . This advantage resu lts from the incongruous opera tion o f Ihe 
tep-up in basis rule. This rule is one o f the few , if omy, income tax advantages that a 
erson 's estate rece ives upon his o r her death

The best way to exp la in the step-up in bas is rule is to sta rt w ith an exam ple o f a 
Ingle person liv ing in any state on her dea th bed who tw en ty years ago paid $10,000 for 
homestead tha t Is presen tly worth $110,000 If the person sold the homestead before 
he died , she wou ld rea lize a long-te rm cap ita l ga in of $100,000. The gain would be 
ubject tr> a max im um cap ita l gains lax o f 15%. o r $15,000. On the o the r hand, if the 
erson decided not to sell Ihe hom estead and d ied the next day, the $100,000 pro fit 
ould be forg iven This means tha t her heirs cou ld rH I the hom estead for S110,000and 
ay no income taxes ! This is because the orig ina l cos t bas is o f $10 ,000 is "stepped-up" 
$110,000, the fa ir market value o f the hom estead at dea th If the homestead is sold 
r $110,000, there is no gain and no income taxes w ill be owed.

The step-up in basis rule gets more com p lica ted when a married coi 'n is 
volved. If we assume tha t a married coup le in a non-commun ity property s ta te l jg h t 
e homestead tw en ty years ago fo r $10 ,000 and held title as husband and wife, then 
ach wou'd own one -ha lf o f the homestead. If the husband was on his death bed and 
e coup le sold the homestead before the husband died fo r its curren t fa ir m arke t va lue 
f S110,000, the coup le would rea lize a $100,000 long-te rm capita l gain, ju s t like the 
ingle person did However, if the husband d ied and the w ife inherited his half o f the 
omestead and then sold it. she would only rea lize a $50,000 long-te rm cap ita l ya in 
his is because the pro fit in the husband ’s ha lf o f the homestead w ou ld be forg iven by 
e step-up in basis rule. The husband 's ha lf o f the hom estead would get a "step -up " in 
asis to $55,000. W hen the husband 's ha lf was so ld fo r $55 ,000 there would be no 
ain However, the w ife would have a gain on Ihe sa le o f her ha lf o f the homestead. Her



ha lf o f the homestead would have a basis o f $5,000 (one -ha lf o f the orig ina l cos t basis o f I 
$10,000) W hen th is half was sold fo r $55,000, the w ife would rea lize a $50 ,000 long ­
te rm capita l gain and would pay a max im um o f $7,500 o f Income taxes (15% o f ( 
$50 ,000 ) I

If, on the o the r hand, the coup le lived in a community properly state like | 
W ashington, the income tax sav ings would be even grea te r If the homestead was 
community property under W ash ing ton law. fo r example , the w ife wou ld get a step-up in 
basis in both halves o f the hom estead to $110,000 A fte r her husband 's death when she 
so ld the homestead for 5110 ,000 she would pay no income taxes! In contrast, in the 
p rio r example of the married coup le who owned the homestead that was not commun ity 
property , the w ife who sold the homestead a fte r her husband died wou ld pay $7,500 o f 
income taxes In th is way ' ie incom e tax law s favo r spouses in comm un ity property 
sta tes that own asse ts as comm un ity property over spouses in non-commun ity property 
sta tes whom , as a genera l rule, canno t own asse ts as comm un ity |

Overview o f House Bill 109

This Act (s igned into law 5 /23 /98 ) will a llow married A laskans to execute a written 
agreem ent to recharacterize the ir asse ts as comm un ity property . Unlike o the r states 
which have a commun ity property fo rm o f ow nersh ip for married persons, A laskans ! 
would have the ir assets treated as commun ity properly , on ly to the extent they execute a 
w ritten agreement and elect in to a comm un ity property system under A laska law. In 
con trast, commun ity property sta tes m andate Ihe married coup le 's asse ts to be 
community property unless the spouses elect ou t

This A c t not on ly allows A laskan coup les to ente r in to an agreem en t to have 
some or all o f the ir assets trea ted as comm un ity properly, but it a lso perm its married 
persons who do not reside in A laska to have the ir asse ts trea ted as commun ity property 
under A laska law by executing an A laska Community Property Trust. Such a trus t must 
have an A laska trustee. II is antic ipa ted that m any married persons who reside outside 
c ' A laska will w ish to label a portion, o r all, o f the ir assets as commun ity property 
because they believe tha t it is a more approp ria te method of owning the ir asse ts and 
they w ish to obtain the income tax advan tages which are ava ilab le to community 
property upon the death o f the firs t spouse

Some believe tha t commun ity property represen ts a more fa ir and rational 
system o f sharing the ownersh ip of property during marriage because it essentia lly 
trea ts the marriage like a partnersh ip : as assets are earned during the marriage, they 
are treated as owned 50/50 by the two partners (the husband and w ife ) O thers 
believe commun ity property is not a fa ir o r ra tiona l system Regard less o f one s 
beliefs, it seems appropria te to allow A laskans, and res iden ts o f o ther states, the 
freedom to choose the arrangem ent that is most approp ria te for them . I

It should be emphasized tha t no asse t would be labe led as comm un ity properly 
under Ihe Act. Rather, the Act mere ly authorizes married persons to execute a written 
agreement or trus t in which they exp ress ly elect to trea t some or all o f the ir assets as 
commun ity property under A laska law



C o m m un ity  p ro p e rty  a g re em en ts  a n d  tru s ts  s tre n g th e n e d These amendments 
larify am bigu ities regard ing the righ t to am end and revoke commun ity property 
‘ reem ents and trusts The am endmen ts to A laska S ta tu tes 34.77 090 and 100 specify 
at if a community p roperty ag reem en t o r trus t prov ides for the non-testam entary 
isposition o f property at the dea th o f the second spouse , w ithou t probate, then at any 
me a fte r the dea th o f the first spouse the surv iv ing spouse m ay amend the commun ity 
roperty agreement o r trus t w ith respec t to the surv iv ing spouse 's property to be 
isposed o f at h is or fie. death

ervlew of Senate Bill 168

In add ition , the amendment e lim ina tes the prior s ta tu to ry language tha t a 
ommunity property agreem ent o r trust m ay be am ended only "on a particu la r date o r on 
e occurrence o f a particu la r even t" set forth in the instrum en t Rather, a community 
roperty agreem ent or trus t may be ai ended or revoked at any tim e if the instrument 
enera lly authorizes amendmen t or revoca tion by the spouses. The am endmen ts will 
pply to all commun ity property agree T ents and trus ts execu ted a fte r the e ffec tive date 
f Ihe A laska Commun ity P roperty Act

ote: The Chapter for Alaska Community Property Agreements and Trusts has been changed to 
S 34 77 010-100 from AS 34 75.010- 100

nnovative and Flexible Trust and Esta te Revisions Senate  Bill 354

This Act creates m ajo r changes to A laska 's T rust and Probate L jw s making 
em, by far, the most effective and flex ib le wh ile enhanc ing the use of A laska Trusts, 
utlined below is a summ ary o f the key fea tu res o f th is Act,

roba te  Ju risd ic tio n - A S  13.06.068  
This provis ion allows non-residents o f A laska to se lec t to have the ir w ill probated 

nder A laska law. The advan tages o f th is leg is la tion are.

1 It shou ld a llow the esta te to avo id s ta te incom e tax during the probate 
adm in istra tion

2 It '■hould avo id any sta tu to ry execu to r/pe rsona l rep resen ta tive fees and/o r 
atto rneys fees

3. The probate process in A laska is v?ry simple and s tra igh tfo rw ard which should 
save time and money 

4 It seem s that any trus t that was crea ted unde r the w ill would then have the ability 
to qua lify as an A laska perpetua l trust and the o ther pro tective p rov is ions of 
A laska law

,hange o f  Trust S itu s  to  A la ska - AS 13. 3 6 .0 4 3
This provis ion makes it eas ie r to m ove a trust to A laska II a lso c larifies that even 

hough a trust w as setup before A laska changed its perpetua l and asse t pro tection 
rovis ions, a trust w ill still be valid under A laska law If som eone has setup a trust in a 
reign ju risd ic tion o r in a U S ju risd ic tion and it e ithe r p rov ides fo r asse t pro tection 
nd/or perpetua l status, the trust can now be moved to A laska and reta in those 
dvantages.



Trustees S p e c ia l P o w e r to  A p p e ln t to a D iffe re n t T rust - A S  13. 3 6 .1 5 7
This provis ion allows the trustee , w ithou t court approva l, to appo in t part o r all of 

the trust principa l to another trus t if the trus tee has the power to invade the principa l o f 
the trus t for the benefit o f the benefic ia ry. This power w ill be cons idered Ihe exerc ise o f a 
specia l Power o f Appoin tm ent

This can be done as long as the trans fe r does not reduce any fixed income 
in terest o f an Income benefic ia ry o f the trus t and is in fa vo r o f the bene fic ia ry o f the trust 
and. as requ ired by the genera tion -sk ipp ing trans fe r lax grand fa the ring regu la tions, does 
not exceed the common law ru le aga inst perpe tu ities m easured from the orig inal 
commencem en t o f Ihe trus t The advan tage is tha t it a llows the trustee to extend any 
grandfa thering fo r genera tion -sk ipp ing taxation : and a llows the bene fits o f the trus t to 
con tinue fo r fu tu re benefic iaries.

Statute o f Limitations Clarified - AS 34 40 110(d)
This provis ion clarifies tha t the fou r-yea r sta tu te o f lim ita tions to commence a 

lega l action that a transfe r to a trus t was fraudu len t starts from the cause o f action rather 
than jus t the rem edy

Challenges to Trusts - AS 13.36 310
This provis ion clarifies tha t un less the trans fe r to the trust was a fraudu lent 

conveyance , Ihe trust is not void, voidable , liab le to be set aside, defective in any fashion 
o r questionable as to the settlo r’s capacity , on the grounds that Ihe trus t or transfe r 
avo ids o r defeats a right, claim o r in te rest con fe rred by law on a person by reason of a 
persona l o r bus iness re la tionsh ip w ith the settlo r by the way o f a marita l or sim ila r rioht

This new section a lso provides that even if the p rope rly in a trust is vo ided or re t 
aside because it was cons ide red a fraudu len t conveyance , the trus t can only be set 
as ide to the exten t necessary to sa tis fy the se ttlo rs ' debt to the cred ito r and the cost and 
a tto rney 's fees allowed

Trustee has First Lien on Assets - AS 13.36.310
If the trans fe r to the trust is vo ided o r set as ide and the court is satis fied tha t the 

trustee has not acted in bad faith, in accepting o r adm in is te ring the trust, the trustee has 
the first and paramount lien aga inst the property equal to the entire cost, includ ing 
a tto rney 's fees properly incurred by the trustee in defense o f the trust Also, the 
benefic iary, includ ing the G ran to r, may retain a d istribu tion made p rio r to the 
commencem ent o f an action to set aside the trans fe r

Protection o f trustees and Others - AS 34.40 110(f)
This provis ion prohib its a cred ito r from asse rting a cause o f action aga inst Ihe 

trustee and others involved in the prepara tion or funding o f the trust for consp iracy to 
comm it fraudu len t conveyance, aiding and abe tting a fraudu len t conveyance or 
partic ipa tion in the trust transaction This means tha t the trus tee and the c lien t's advisors 
canno t be held liab le for this transaction It fu rthe r sta tes tha t Ihe cred ito r's on ly re lie f is 
lim ited to the trust assets and to those owned by Ihe settlo r

Non-Alaska Co-Trustees - AS 13.36.320
Th's provis ion allows non-res iden ts o f A laska and banks nnd trust com pan ies



o are not headnuarte red in A laska to act as a co-trus tee w ith a qua lified A laska 
rustee and not be cons idered engaged in bus iness In A laska so le ly by re vm n  as 

serving as co-trustee

Limitation on Trustee Liability - AS 13.3( 110
This provis ion clarifies tha t a tr is tce , w ho has not been given a respons ib ility 

under the document, can not be held liab le to the benefic ia ries or o thers fo r the actions 
o f the trustee w ho had tha t power This p ovldes extrem e flex ib ility fo r the trustees in tha t 
diffe ren t trustees may be given d iffe ren t respons ib ilities and the co-trus tees do no t have 
to be concerned about the actions o f the o the r co-trus tees w ho hold o th e r powers In 
addition, AS 13.36,192 clarifies ihat the settlo r o f the trus t can re lieve the trustee from 
any duties, restric tions and liab ilities o r can res tric t the trus tee ’s priv ileges and powers or 
add duties, restric tions and liabilities. AS 13.36.194 c lan fies tha t a benefic ia ry w ho has 
full lega l capacity and acts on full in fo rm ation and may re lieve the trustee from any and 
all duties and restric tions and liab ilities tha t w ou ld o therw ise be im posed on trus tees by 
Alaska Statutes

Trust Incontestability Clause - AS 13 36 330

This provis ion clanfies that if an in te rv ivos trus t pena lizes a bene fic ia ry for 
contesting Ihe trust or institu ting other p roceed ings proh ib ited by the trus t agreement, 
the pena lty provis ion w ill be enfo rceab le even if probab le cause exists fo r institu ting the 
proceeding.

Appreciation can be Considered as Income - AS 13.38.060

This provis ion a llows A laska to be a very favorab le ju risd ic tion fo r Charitable 
Remainder Unitrusts that are incom e-on ly w ilh a make-up provis ion. U nder most state 
laws, even though the trust m ay be an incom e-on ly m ake-up provis ion Charitab le 
Remainder Trust, it is not very e ffec tive because cap ita l apprec ia tion usua lly canno t be 
converted into income A laska S ta tu tes have been c larified to a llow apprec ia tion to be 
considered income making A laska one o f Ihe best ju risd ic tions fo r Charitab le Remainder 
Trusts

Alaska Uniform Prudent Investor Act House Bill 321
n>

A laska became the 4 7 sta te to adopt a vers ion o f the Unifo rm Pruden t Inves to r 
Act. In essence, this Act br.ngs trust inves ting up to the 21 Century by requ iring the 
trustee to acknow ledge the theory o f e ffic ien t marke ts , more broadly known as Ihe 
Modern Portfo lio Theory The trustee is requ ired to wonsider, to the exten t re levant, the 
fo llow ing factors in form ula ting the inves tm en t po ifo lio:

• the size o f the portfo lio ;
• Ihe nature and like ly dura tion o f the trust;
• the liqu id ity and d istribu tion requ irements ;
• the genera l econom ic cond itions;
• the poss ib le effec ts o f in fla tion o r defla tion ;
• the expected tax consequences o f various inves tm en t and distribu tion
decis ions;



• Ihe role o f each inves tm en t In the overa ll portfo lio ;
• the expected to ta l return o f the portfo lio ; and
• the needs o f the benefic ia ries fo r presen t and fu ture distributions.

This Act m akes It c lea r tha t there are no inves tm en ts , which are per se im p ro p jr 
o r imprudent, nor are the re any wh ich are per se p rope r o r prudent A ll investm ents must 
be reviewed and managed based upon the fac ts and c ircum stances o f each trust 
s ituation , cons ide ring the above m en tioned fa d o rs

A trustee can no longe r escape liab ility fo r embrac ing a very conserva tive 
Investm ent approach such as purchas ing treasury bills o r CDs. If a trust is to last fo r a 
num ber or years and the trus tee does no t cons ide r the effec ts o f in fla tion on the 
purchasing power o f the trust, it 'ou ld be liable to the benefic ianes for not having a 
grow th com ponen t in the portfo lio D ivers ifica tion is genera lly regarded as a requ irement 
under the P ruden t Inves to r Act, un less c ircum stances requ ire otherw ise

One sign ifican t change is tha t this A c t a llows the trustee to (H e g a te  investm ent 
m anagem en t responsib ility . For the m ajo rity o f s ta tes that have not auopted a version of 
the Prudent Inves to r Act, de lega tion o f investm ent respons ib ility by trustees is 
proh ib ited The act a lso seem s to ind ica te that if the trustee does not have investm ent 
managem en t expertise it a lm ost m anda tes that they do delega te the ir investm ent 
managem en t respo i iib ility . If a trus tee de lega tes Its management responsib ility 
properly, it can be re lieved o f the liab ility and the liab ility would trans fe r to the 
o rgan iza tion or indiv idual tha t has taken ove r the management duties. In order to 
properly de legate , the trustee must select the investm ent adv isor in a pruden t manner 
and must period ica lly rev iew the m anager's perfo rm ance and the asse ts held In the trus t 
The trustee also has a duty to con tro l the cos ts of de legation.

Reduction in Alaska's Insurance Premium Tax House Bill 490

This new law makes A laska the pre fe rred ju risd ic tion to have large life insurance 
polic ies w ritten . A ll sta tes im pose a tax on life insurance prem iums, which ranges from 
th ree-quarte rs o f one percen t to th ree percen t W hen calcu la ting the prem ium , the 
insurance com pany adds on the app licab le s ta te insurance prem ium tax

Life insu rance is the last true tax she lte r Excep t fo r the Rcth IRA, it is the only 
veh ic le where you can rece ive tr>v-free earn ings. Qualified re tirem en t plans, IRAs and 
annu ity con trac ts on ly provide income tax deferra l because when you w ithd raw those 
funds you have to pay an income tax. W ith the cash value that is built up in a life 
insurance policy, any im puted gain van ishes a t death.

W ith the adven t o f variab le life insurance polic ies, where Ihe insured has access 
to a broad range o f investm ent stra teg ies, includ ing grow th portfo lios, th is tax-free 
earn ing feature has gamed grea te r s ign ificance. Ind iv idua ls are now using private 
p lacement insu rance polic ies where they may. In essence, select a specific m anager 
and investm ent style. W ith this flex ib ility , they are investing s ign ifican t sums in these 
polic ies rang ing from S1 m illion to SCO m illion o r more A laska has reduced its prem ium 
tax fo r prem ium s ove r $100 ,000 to on ly 10 basis po in ts or one-ten th o f one percent 
Therefore, ind iv idua ls who are purchasing la rge insurance policies shou ld consider 
A laska the prem iere ju risd ic tion . W ith A laska 's unique trust laws, it is the ideal place to

I



estab lish an irrevocab le life insu rance trust

"Safety Net" Estate Planning Legislation House Bill 275

All too frequently, esta te plann ing docum en ts fail to con ta in all the provis ions 
necessary to m ax im ize ava ilab le federa l g ift, estate , and genera tion -sk ipp ing tax 
benefits The docum en ts may have been dra fted long ago. and not approp ria te ly 
updated A lte rna tive ly , the d ra fte r m ay have om itted necessa ry tax provis ions

To partia lly cure th is prob lem , A laska has enacted a “Safety Net" bill This 
legisla tion supp lem en ts w ills and trus ts in the fo llow ing areas marita l deduction trusts , 
funding , Ihe fam ily-owned business deduction , restric tion o f powers o f a trus iee - 
benefic iary, in te rest ra le for pecun ia ry devises, conveyances o f real prope rty to and from 
trusts, and applicab ility to revocab le trusts as well as to wills.

Trust Modification Rules; Modifying and Terminating Irrevocable Trusts 
Senate Bill 163

Trust Notification and accounting Rules

The genera l ru les in A laska are that w ith in 30 days o f accep tance of a tru s t. the 
trustee must in form all the curren t bene fic ianes o f the exis tence o f the trust, and upon 
request, furnish them w ith an annua l accoun ting New leg is la tion now allows a se ttlo r to 
exem pt the trustee from these d u fe s . This exem ption may no t con tinue beyond the 
settlo r's life tim e o r a jud ic ia l de te rm ina tion o f the se ttlo r's incapacity .

Flexible Methods for Modifying and Terminating Irrevocable Trusts

The A laska legisla ture has enacted flex ib le m ethods fo r the m od ifica tion and 
term ina tion o f irrevocab le trus ts A trustee, settlor, o r bene fic ia ry may in itia te 
p roceed ings to m od ify o r te rm ina te a trust if, because o f circum stances no t antic ipa ted 
by the settlor, m od ifica tion or te rm ina tion wou ld substantia lly fu rther the se ttlo r s 
purposes in creating the trus t A cou rt may also cons true or modify tne term s o f a trus t m 
orde r to ach ieve the settlo r's tax ob jectives

The legis la tion fu rther prov ides that desp ite the settlo r's purposes in creating the 
tius t, the trust can none the less be mod ified by the court upon consen t o f all bene fic ia ries 
if the reasons fo r modify ing o r te rm ina ting the trust outwe igh Ihe in te rest m 
accomplish ing Ihe materia l purposes o f the trust The inclus ion o f a spend th rift c lause 
may constitu te a materia l purpose, but is not presum ed to be so. This mod ifica tion ’ 
provis ion allows for the poss ib ility o f mod ifica tion due to the changed c ircum stances of 
Ihe benefic iaries, desp ite w ha t m igh t have been a materia l in tention of the se ttlo r in 
estab lish ing the trust

This new sta tu te has particu la r re levancy fo r perpetua l trusts because it 
provides a techn ique for fu ture changes of a d ispositive plan. Accord ing ly , th is 
modification authority helps a llev ia te concern about contro l by a "dead hand " A virtua l



representation principle is included

Alaska 2003 Trust Act (House Bill 212} Dramatically Improved Creditor 
Protection

The fo llow ing Is taken from an artic le autho red by S tephen E G ree r tha t was 
pub lished in the August 2003 issue o f T rus ts & Esta tes Magazine

On July 10, 2003, A laska 's G ove rno r Murkowsk i signed a new A laska T rust Act 
in to law The prov is ions o f th is bill g rea tly enhance cred ito r pro tection fo r th ird -party 
bene fic ia ry trusts and se lf-se ttled spend th rift trusts, fu rthe r enhanc ing A la s ka s 
des irab ility as a place to create and m ain ta in trusts. The fo llow ing is a short d iscuss ion 
o f some o f the m ore im portan t p rov is ions found in the act. A more com p le te d iscuss ion 
can be found in the August 2003 issue o f Trusts & Estates

Provisions Affecting both Dynasty Trusts ana Self-Settled Spendthrift Trusts
• C ourts  can n o t c o m p e l d is tr ib u tio n s  o r  a tta ch  b en e fic ia l in te rest. C red ito r pro tection is 
dependen t on the pro tection tha t a spend th rift c lause g ives and the law o f the state 
where the trust adm in is tra tion occurs. The pro tection tha t an A laska pend th rift clause 
provides is extrem e ly powerfu l because all cred ito rs are barred from a ttach ing trust 
assets before paym en t o r de live ry o f the asse ts to the bene fic la r An A laskan 
spend th rift c lause w il1 pro tect the trust asse ts from cla im s brough t by spouses for 
support, ex-spouses fo r a lim ony, p rov ide rs o f necessity , to rt cred ito rs and cla im s for 
child support. M oreover, there is a prov is ion in the act which sta tes an a ttachm en t or 
o ther jud ic ia l o rde r may no t be made aga ins t the trustee w ith respec t to a bene fic ia ry 's 
in terest he ld in trus t Nowhere e lse in the coun try can a settlo r find such pro tection .

• D yn a s ty  trus ts  can  n am e  a b e n e fic ia ry  as the co -tru s te e  with the  a u th o rity  to m ake  
d is tn bu tio n s  a n d  the re  w ill be  n o  loss  in  c re d ito r p ro tec tion . In m any c ircum stances a 
settlo r would like to g ive a bene fic ia ry as m uch con tro l as poss ib le , prov ided there is no 
loss in cred ito r p ro tection . It is now poss ib le to name an A laska trus tee as the 
adm in is tra tive co-trus tee and nam e the bene fic ia ry as the co-trus tee in charge of 
d istribu tions, w h ich for tax purposes w ou ld usua lly be lim ited to the ascerta inab le 
standard defined in the Internal Revenue Code, w ithou t com prom is ing cred ito r 
pro tection What bene fic ia ry wou ld not like this righ t?

• A  ben e fic ia ry  c a n  be g ive n  a  g e n e ra l p o w e r  o f  a p p o in tm e n t a n d  the tru s t asse t w ill 
s til l  bo p ro te c te d  from  c re d ito r  c la im s. In eve ry la rge esta te there exis ts the poss ib ility 
tha t d istributions will be made to sub trus ts that are not exem pt from genera tions 
skipp ing trans fe r taxes Because the esta te tax is progress ive in nature , federa l taxes 
payable a t death often w ill be less if the asse ts in a non-exempt trus t are exposed to 
esta te tax at the bene fic ia ry 's death (ra the r than having the asse ts exposed lo 
genera tion skim p ing trans fe r tax when the asse ts are distributed to skip bene fic ia ries) 
To accomplish th is , a benefic ia ry in a non -exem p t trust can be g iven a tes tam en ta ry 
genera l power o f appo in tm en t that will resu lt in the trust assets being included in the 
bene fic ia ry 's esta te tax base. One of the most im portan t prov is ions o f A laska 's new 
law sta les a benefic ia ry can be g iven a genera l pow e r o f appo in tm en t and the assets 
sub ject to this pow er can no t be attached by the bene fic ia ry 's creditors. This pro tection 
exis ts , regard less o f whe the r the re is a tes tam en ta ry genera l power of appo in tm en t or 
a presently exe rc isab le genera l power o f appo in tm en t. Thus a settlo r could 
conce ivab ly give the benefic ia ry Ihe power to appo in t trus t assets to h im se lf and until 
such time that the bene fic ia ry actua lly does so the trust assets w ill con tinue to be



protected from  creditor c la im s Thus if the settlor w anted to give the benefic iary 
unlimited contro l o f the trust a sse ts , the se ttlo r cou ld d o  s o  but none the le ss have  the 
a s s e ts  protected from  the benefic iary's c red itors until time that the benefic iary 
actua lly  distributed the a ss e ts  to h im se lf This is an  attractive alternative w hen the 
settlo r wants to m ake an  outright distribution to the benefic iary .

This p rovision is a ls o  important In an y  trust where a  bene fic ia ry  h a s  been  g iven  a 
C rum m ey W ithdrawal right The Resta tem en t o f  Law the Third, c on s id e rs  a  benefic iary 
with a C ium m ey right to be the  ow ner o f the p roperty ov e r which the rights cou ld  be 
exerc ised  thus exposing  the trust to the c la im s o f a benefic iary 's cred ito rs H ow ever, 
in A laska a benefic iary can h ave  a C rum rney W ithdrawal right and  Ihe trust a s s e ts  con 
not be sub jec ted  to the cred itor c la im s o f  a  benefic iary
•  U se  p rov is ion s respec ted . A use p rov ision  a llow s a  trustee to mak j  trust a sse ts  
ava ilab le  fo r the use o f a  benefic iary The new  A laska law  sta te s  that rea l p rope rty  or 
tangib le p e rson a l p roperty m ay c e  m ade ava ilab le  for the use o f  a benefic iary without 
the benefic iary s  u se being con s dered a distribution, thus insu lating the trust a s s e ts  
from  the c la im s o f a benefic iary s c red ito rs This p rovision a ls o  a llow s an A laska 
resident to c rea te  a  se lf-se tt led  spendthrift trust and p rotect a  hom e from  cred itors 
w here the h om estead  exem ption  is inadequate and  through the u se  o f a  g ranto r trust 
p rov isions the settlo r can  be treated a s  the ow ner under fed e ra l incom e law  and thus 
take advan tage o f  a ll the fa vo rab le  income tax law s pertaining to hom es.
•  Trust p ro tec to rs  a nd  trust ad v iso rs  a re  not con s id e red  fiducianes. In an y  long term  
trust it is often adv isab le  to appoint a  trust p ro tector who is given the power to rem ove 
and  rep lace  the trustee , the pow er to m odify o r am end  the tiu s l Instrument to ach ieve 
favo rab le  tax sta tu s and the pow er to inc rease  o r  d ec re a se  the in terests o f any 
benefic iary to the trust In the ab sen ce  o f  state law  to the cont-ary , a court cou ld  
con s id e r the trust p ro tector a fiduciary, thus decreasing  the possib ility o f finding 
som eon e  who would want to take on the trust p ro tecto r ro le  The new A laska  law 
sta tes  a trust p ro tector m ay have a ll o f th e se  pow ers and the trust p ro tector will not be 
held  accoun tab le  a s  a fiduciary
Additionally , a  se ttlo r might appoint a trust adv iso r that is p e rson a lly  know ledgeab le  o f 
the benefic iary's c ircum stances to ass is t a co rpo ra te  trustee in carrying out its 
functions The appointm ent o f an ad v iso r g reatly  im proves the ch an ce s the pu rp ose  o f 
the trust a s  envis ioned  by the settlo r will be fu lfilled . The new A laska  law s la te s  that an  
ad v iso r will not be held  accoun tab le  a s  a  fiduciary

P ro v is io n s  A ffe c t in g  O n ly  S e lf -S e t t le d  S p e n d th r ift  T ru s ts
N eed le ss  to s a y  m any o f the p rovisions app licab le to third-party benefic iary 

trusts a lso  app ly  to se ll-se tt led  spendthrift trusts But som e ve ry  important changes 
w ere m ade that app ly  exc lus ive ly to se lf-se tt led  spendthnft trusts
•  A m a jo r d e fec t in se lf-se tt led  spendthrift leg is la tion  is co rre c ted  In all dom estic 
se lf-settled  spendthrift Jurisdictions, o th e r than A laska , a  "pre-existing creditor" h a s  the 
benefit o f what is essen tia lly  an  unlim ited statute o f lim itations to  set a s id e  a tran s fe r o f 
a s s e ts  a s  being a fraudu len t conveyance This is becau se  a cred itor m ight not 
rea sonab ly  d iscove r the tran s fe r o f a s s e ts  to a Irust until such time that the cred itor has 
first reduced the underlying action io judgm en t and then had the opportun ity to conduct 
a  judgment deb to r exam ination to d iscover the settlo r's a sse ts  Even  though a cred itor 
must still p rove  the conveyance to the trust w as fraudu lent to have  the tran s fe r set 
aside , the cred itor will have an unlim ited period o f  time in which to do so

C onside r this exam p le : A docto r, unaw are o f any patient com p la in ts, tran s fe rs  
p rope rly  to a se lf-se ttled  spendtnrift trust. S ub sequen t to the transfe r, a  patient who 
was se e n  prior to the transfe r com p la in s that he w as m isd iagnosed  and the docto r w as



neg ligent Shou ld  this patient b e  c o n s id e re d  a  “pre-exit, .ng creditor" e v en  though the 
patient s  claim  w as unknown to the  doctor- at the time the docto r tran s fe rred  a s s e ts  to 
the trust? If so , the patien l w ould be aitrow ed an  unlim ited period  o f time in which to 
a s se rt a claim  that the settlo r's tra n s fe r in trust w as fraudu len t and  to h ave  the tran s fe r 
In trust se t as id e As a resu lt, no docto r m r  con trac to r, o r  fo r that matter, n o  individual 
w ho had e v e r b een  engaged  in b u s in e ss  to r a n y  length o f  tim e cou ld  e v e r com p le te ly  
d iscount the possib ility o f a  "pre-existing v 'rd i t o r ’  from  su cc e ss fu lly  attacking the trust

T he  new A laska law  de fin es a "p re -ex isting  c red ito r” a s  o n e  who e ither:
• D em onstra te s , by a  p rep ond re -an ce  o f  the ev id ence , that he a s s e rte d  a 

spec ific  claim  again st the s e tt lo r b e fo re  the se tt lo r tran s fe rred  a s s e ts  to the 
trust; o r

• Within fou r y e a rs  a fte r the se?tt'or tran s fe rred  a s s e ts  to the trust, file s  an 
action in court again st the settfi J" a sse rtin g  a spec ific  c a u se  o f ac tion b a sed  
on  an ac t o r om iss ion  o f the s e t t lo r  ( fo r  instance a  neg ligent su rg e ry ) that 
occu rred  b e fo re  the tran s fe r o f  a s s e ts  to  the trust

As a resu lt o f this change , a se ttlo r will o ow  know  that a fte r a certa in  point in tim e, a 
pre-existing cred itor cannot sudden ly  a p o e a r  and  be a b le  to maintain a  su ccess fu l 
fraudu len t c onveyan ce  action aga in st the w t t lo r
•  Threats from  future c red ito rs h a s  Ce*en substan tia lly  reduced , if n o t e lim ina ted
Th reats from  fu tu re cred ito rs a re  now  p ra c t ic a lly  e lim ina ted  F o r cred itors that a n se
subsequen t to the tran s fe r o f  a s s e ts  in true* a  c red ito r h a s  4  ye a rs  to bring a fraudu len t 
conveyance action to se t as id e the trun>" o r the statute o f lim itations will run ou t 
R ea lis tica lly  the statute o f  lim itations is * iu c h  shorte r. F irst, a  cred itor will h ave  to 
reduce the underlying claim  to a ju d g m e r-  which in itse lf can  take m ore  than 4  y e a rs  
b e fo re  the cred itor will be ab le  to conduct a  judgm en t d eb to r exam ination  in which the 
tran s fe r o f a s s e ts  to the trust can  be d is c o v e re d . Thus the typical scena rio  facing a 
future cred ito r is this within a  4 y e a r p e r o d  a ll the fo llow ing must occur; an  cct giving 
rise  to a claim  again st the settlo r, a  la w s u * Tiled, litigated and  reduced  to a judgm ent, a 
judgm ent deb to r exam ination  conducted  a n d  an o th e r fraudu len t conveyan ce  action 
filed in which the creditor is ab le  to p ro v e  that the tran s fe r o f a s s e ts  in trust w as 
fraudu lent a s  to that creditor, w h o se  ex  s ta n c e  in a ll like lihood  w as unknown to the 
se ttlo r at the time the lawsuit w as filed T > u s , it is high ly un like ly that a fu tu re cred itor 
will be ab le  to p reva il again st the settlo r
•  The definition o f  a  fraudu len t c o n v e y a n c e  is tigh tened  D e law a re , N evada , R h od e  
Is land  and Utah have adop ted  the U r  •'orm F raudu len t T ran s fe r Act U nde r the 
p rov isions o f  that act, a cred itor can  have a  tra n s fe r to a se lf-se tt led  spendthrift trust set 
a s id e  o f the cred itor can p rove  the tra n s fe ' in trust w as "intended to h inder o r  d e lay" a 
cred itor This g ives cred itors a huge a rs e n a l with which to attach a  trust. A laska , on  
the other hand , e lim inated the w o rd s "h inder o r de lay" from  its statu te In A laska , a 
settlo r's tran s fe r o f p roperty in trust can t>e se t a s id e  on ly  if a  cred itor can p rove the 
transfe r w as m ade with an "intent to d e fraud  that c re d ito r"
•  New affidavit requ irem en t It is com m on  practice fo r an  atto rney to requ ire an  
affidavit from  a se tt lo r o f a  se lf-se tt led  spendth rift trust that sta tes the conveyan ce  is 
not frai lu len t as to any creditor. A la sk a  now  requ ires the se ttlo r to sign a sw orn  
affidavit contain ing specific p rov is ion s b e fo re  the se tt lo r tra n s fe rs  a s s e ts  to the trust 
A s a  resu lt, the ch ance o f a  fraudu lent c on v ey an ce  h a s  b een  reduced  and the affidavit 
a ls o  p rovides additional protection to the a tto rn ey  w ho d ra fts the trust
•  CRT's, including unitrusts with n on -chan tab le  rem inde r bene fic ia ries p ro tec ted  
A laska law now  a llow s a se tt lo r to p rotect an  annuity o r  unitrust interest that h as b een



re ta ined  in a  chan tab le  rem a inder trust In addition , a settlo r may c re a te  a se lf-se tt led  
spendthrift trust and  p rotect the retention o f a  unitrust interest desp ite the ex is tenco o f 
n on -chan tab le  rem a inder bene fic ia ries
•  An important distinction in A laska  law  not ch anged  W ha t w as not ch anged  is a  
ve ry  important distinction conta ined  in A laska  law  In A laska  n o  cred itor o f  the settlor 
(no t a  child support agency , a  sp ou se  o r  an  e x -sp o u se ) is ab le  to reach  any o f the trust 
a s s e ts . C om p le ted  gift treatm ent is d ependen t upon a  dete rrr ination that no cred ito r is 
ab le  to satis fy its c la im  out o f  the trust a s s e ts  H ere in  lies the ability o f  a  se ttlo r in an 
A la ska  se lf-se ttled  spendthrift trust to m ake a  com p le ted  g if that is not theore tica lly  
p oss ib le  in o th e r se lf-se ttled  spendthnft trust ju risd ictions In each  o f  th o se  other 
s ta te s , there a re  spec ified  cred ito rs w ho can com e into ex is tence a fte r Ihe trust is 
es tab lished  and  h ave  their c la im s satis fied  out o f  the trust B ec au se  a tran s fe r o f 
a s s e ts  in a  se lf-se tt led  spendthrift trust in those  sta tes m ust be viewed a s  an 
Incom plete gift, the trust a s s e ts  a re  still part o f, and  thus m ust be inc luded in the 
settlo r's g ro ss esta te  In A laska , a  se tt lo r can  m ake a  com p le ted  gift and  with p rope r 
drafting be ab le  to e x c lu Jc  Ihe  a s s e ts  from  the se tt lo r's  esta te

Overview of Senate Bill 344
V irtu a l R e p re s e n ta t io n  A m endm en t.

E xpands both the types c f  p roceed ing  in which notice to on e  p e rson  w ho .ay 
r e p '^ c n i  an o th e r pe rson  may bind an o th e r p e rson  und the c ircum stances under which 
substitute notice m ay be given. Expand ing the scop e  o f the p roceed ings to inc lude non- 
judicia l settlem ents and  in form al p roceed ing s under this chap ter will s tream lin e  the 
p ro ce ss  fo r reso lv ing  is su e s  re lating to  trusts and e s ta te s  and  m inim ize the cost 
a ssoc ia ted  with fo rm a l court p roceed ings. The am endm en ts incorporate the doctrine o f 
"virtual rep resen tation " in which rep resen ta tion  by on e pe rson  having a substantia lly  
identica1 interest with respec t to a par*-cular issu e  m ay bind ano the r p e rson  
R e r 'esentation  is not perm itted, how ever, if there is a conflict o f interest

C h an g e  o f  T ru s t S itu s  to  A la s k a .
If Ihe requ irem en ts o f A S  13 3 6 .0 3 5  (c ) (1 ) - (4 )  a re  met. then the trust can  be 

m oved  to the state o f A laska . At that time, if Ihe trust instrument a llow s o r is m odified , 
then a governing law  provision m ay be added  which s ta te s  that A laska 's law s will app ly  
to the trust

L im ita tio n s  on  P ro c e e d in g s  A g a in s t T ru s te e s .
A S  1 3 .3 6 .1 0 0  expand s Ihe reach  o f the lim itations period fo r c la im s o f b reach  o f 

trust aga in st a trustee . U nde r current law, a  claim  again st a  trustee fo r b reach  o f trust is 
b arred  a s  to any bene fic ia ry  who rece ives  a final accoun t that te rm inates the trust 
re la tionsh ip  if a p roceed ing  to a s s e rt the c la im  is not com m enced  within six m onths 
a fte r receipt o f the final accoun t. In addition , if Ihe trustee g ives the benefic iary a 
period ic statem ent, which the benefic iary d o e s  not ob ject, the trustee is re so lv ed  ot 
liability a fte r 24  m onths

In te n tio n  R e g a rd in g  S p e n d th r ift  R e s t r ic t io n .
AS 3 4 ,4 0 .1 1 0  (a ) ( 3 )  This new  provision  c lan fie s the leg is la tu re 's intent that the 

spendthrift p rov is ions p rovided  by A S  34  4 0 .1 1 0  a re  intended to com e under the 
exception tor spendthrift trusts conta ined in § 541 (c ) (2 )  (bankruptcy c ode )



Protection for Interest and Qualified Personal Residence Trusts, Grantor- 
Retained Annuity T ru sts and Grantor-Retained Uni-Trusts.

AS 3 4  4 0  110 (b ' C la rifie s p rocedu res  fo r asserting  c la im s L anguage h as  been  
added to m ake  it c lea r that a benefic iary 's in terest in such  d istnbutions is p ro tected  until 
the d istributions occu r Adds spendthrift p ro tections fo r three com m on ly  used  types o f  
esta te p lanning app roaches , p e rson a l residen t's trusts. G RA T s and  G R U T s .

P ro te c t io n  f o r  P e r s o n s  A s s is t in g  w ith  C re a t io n  o f  T ru s ts
A S  34  4 0  110 (e )  Subsec tion  ( e )  w as intended to  p rotect p ro fe ss ion a ls  who 

ass ist in the planning and fo rm ation  o f  se lf-se ttled  d isc re tiona ry  spendthrift trusts 
Subsequen t expe rience  with the form ation  o f  these trusts indicate that frequently 
a sse ts  a re  first p laced  into a lim ited partnersh ip  o r  lim ited liability com pany, and  then 
Interests in such  com pan ies a re  tran s fe rred  to the trust. The p u rp ose  o f the additional 
language is to protect p ro fe s s ion a ls  with respec t to the form ation o f these  entities as 
well a s  the form ation o f the trusts

P ro c e d u re  fo r  A s s e r t in g  F ra u d u le n t  T ra n s fe r  C la im
AS  3 4 .4 0  110  (b ) (1 )  This p rovision  c la rifie s that if a  c a u se  c f action  o r  a 

claim  is a s se rte d  that a  tran s fe r to a  trust is a  fraudu lent transfe r, then the claim  
must be m ade under and p ro c e ssed  pursuan t to A laska  law.

Conclusion
If you have the need for trust services, the A laska Trust Com pany is ihe p lace to be 

It was 'armed specifically to concentrate on investment management and trust services. It is 
the first independent trust company in our state. W e a lso  have the most know ledge and 
hands-on experience regarding trusts that can be setup under A laska's specia l trust 
legislation. Our services extend beyond those traditionally associated with bank trust 
departments.

A laska has always been the p lace fo r a new way to look at things. Let A laska Trust 
Company show  you how our sta le 's new trust laws can help assu re Ihe most precious wealth 
o f a ll -  a solid and secure future for you and your loved on es . Visit ou r w ebsite fo r cop ies o f 
the leg is lation , sam p le  trust fo rm s, and  other in form ation



O ffe r in g  a F u ll R a n g e  o f  T ru s t a n d  In v e s tm e n t M anag em en t S e rv ic e s  f o r  
In d iv id u a ls , F am ilie s , a n d  In s t itu t io n s .

C u stom ized  Investm ent M anagem ent 
T rustee  S e rv ice s  fo r  a ll T yp es o f T rust A g reem en ts 
P ro b a te  Adm inistration 
C haritab le  Gift P lann ing
E sta te  P lann ing-inc luding A sse t P ro tection , P e rpe tua l Trust 
A rrangem en ts and Life Insu rance T rusts 
Secu rities Sa fekeep ing /C u stod ia l S e rv ice s
W ea lth  M anagem ent utilizing Lim ited Partne rsh ip s and Lim ited Liability 
C om pan ie s
Retirem ent P la n s , IRA . Pro fit Sha ring , E SO T , etc



See  How Ea sy  It I s  To  Open an A ccount With Alaska T ru st Company

A tto rn e y  S u b m its
D ra ft docum ent to A laska Trust C om pany fo r rev iew  (P le a s e  s e e  section  
12  o f  w ebsite fo r required p rov is ion s )
C om p le ted  Data In form ation Questionna ire

• S igned  Affidavit o f S o lven cy
Additional in form ation required fo r a ss e t protection trusts.

A la sk a  T ru s t  C om p an y  W ill
• Rev iew  docum ent

C onsu lt with drafting a ttorney and review ing A laska attorney, if any
• C om m un icate  an y ch ang es o r concern s
• U pon  app rova l, sign fina lized docum ent and return dup licate to drafting

attorney

D ue  ' Ip o n  A c c o u n t S e t-U p

If A laska T rust C om pany will h ave  custody o f  individual a sse ts :
In form ation on  institution currently holding a sse ts : including nam e o f  firm, 
contact, and  phone num ber
List o f  a ss e ts  to be set-up with cost va lu es  and Cusip  num bers , etc. 
A laska  a ttorney rev iew  fe e , if app licab le

If A laska T rust C om pany will not h ave  custody o f individual a sse ts :
Appropriate set-up fee  
A ppropriate annua l fee
5 1 0 ,0 0 0  o r o th er app rop ria te  am ount to be d eposited  in a C e rtific ite  o f 
D eposit accoun t at an  A laska  bank

• A laska a ttorney review  fe e , if app licab le

A laska Trust C om pany  will set-up an  account on its T rust S ystem , and  a ss e ts  a s  
required . A laska T rust C om pany will send  out s tatem ents accord ing to frequency 
indicated in the New Account Form .

R em em b e r , A la s k a  T ru s t  C o m p a n y ’s  fe e s  a re  v e ry  c om p e t it iv e



“ D o e s  Ihe  New A laska  T rust Act P ro v id e  an  A lternative to the Fore ign  
T rust?" Jou rn a l o f A sse t P ro tec tion . Ju ly/August 1 9 9 7 .
“A New Direction in E sta te  P lann ing : North to A la s k a ." T rusts & E sta tes . 
S ep tem b e r 1997
“New  A lask a  Trust Act P ro v id e s  M any E sta te  P lann ing  O pportun ities .’  
E sta te  P lann ing , O c tob e r 1 9 97 .
E sta te  P lann ing  on  A m erica 's Last F rontier. A laska  T rusts, Limited 
Pa rtn e rsh ip s , and LLC s ." A CTEC  N otes, 1 9 9 7

• “A la ska  C on se n su a l C om m unity P rope rty  Law  and P rop e rty  Trust." E sta te  
P lann ing , N ovem be r 1 9 98 .

• "P ractice A lert: A la sk a  Com m unity P rope rty  Law  and  P rope rty  Trust. ’
E s ta te  P la n n e r s A lert, Ju ly  1 9 88

• “Tax P lann ing  with C on sen su a l C om m unity P rope rty : A la ska 's  New 
Com m unity P rop e rty  Law  ." R ea l P rope rty . P rob a te  & T rustee Jou rn a l. 
W in ter 1 9 9 9

• “ S e lf-S e tt le d  Spendthrift T rust: S h ou ld  a Few  B ad  A pp les Spo il the 
Bunch?" Vanderb ilt Jou rn a l o f T ran sna tiona l Law. M ay 1 9 9 9  
"D om estic  A sset P ro tec tion  T rusts: M ore Might Than First Appears ."
A sse t P ro tection  Jou rn a l, S um m er 1 9 99
“A laska  Enac ts Additional E sta te  P lann ing  Leg is la tion  " E sta te  P la nn ing . 
O c tobe r 2 0 0 0 .

• "C red ito r P ro tection  V astly  Im p roved  with Enactm en t o f 2 0 0 3  A laska  Trust
Bill" T rusts & E s ta te s . August 2 0 0 3 .

S e le c te d  A rt ic le s  o n  A la s k a 's  U n iq u e  T ru s t  L a w s

Why Perpetual/Dynasty Trusts

“T he M egatrust : An Idea l Fam ily W ea lth  P re se rva tio n  T oo l." T rusts & 
E sta te s , N ovem be r 1991



F o r  m o r e  in f o r m a t i o n  p l e a s e  c o n t a c t  
A l a s k a  T r u s t  C o m p a n y

R e s o lu t io n  P l a z a  
1029  W  T h ir d  A v e n u e ,  S u i t e  4 0 0  
A n c h o r a g e .  A l a s k a  9 9 5 0 1 -1 9 8 1  

P h o n e :  (8 88 ) 5 4 4 -6 7 7 5  o r  (9 07 ) 2 7 8 -6 7 7 5  
F a x  (9 07 ) 2 5 8 -1 6 4 9

w w w  a ln s k a t r u s t  c o m

This pamphlet summarizes some of the more nportant provisions of the Alaska Trust Act and ier
legislation It is not legal advice You should contact an attorney for specific legal advice conce- ng
Alaska s legislation 2C05 Alaska Trusi Company



TRUST PLANNING

A  N e w  D i r e c t i o n  I n  E s t a t e  

P l a n n i n g :  N o r t h  T o  A l a s k a

^ 4  task a recently has enacted legislate n sim ilar to 
laws in certain foreign asset protection jurisd ictions. 
As a consequence, an American in any state can cre­
ate a trust for h is or her own benefit w hich is protect­
ed from creditors provided, among other things, it is 
not a transfer intended to defraud known creditors. 
Perhaps o f  greater importance, Alaska trusts open a 
new  dim ension in estate planning. One o f this arti­
c le 's  co-authors, Jonathan Blattmachr, was the princi­
ple draftsman of this new Alaska legislation.

T wo goals that often 
are sought to be 
achieved in estate 

planning are estate tax re­
duction and protection o f 
a sse ts from c la im s o f  
creditors. Reducing taxes 
s ig n ifica n t ly  may be a 
“sura zero" game if the assets are 
attached by creditors. Similarly, pro- 
te'~ting assets from creditors’ claims 
may not a cco m p lish  all g o a ls 
sought u n le ss  taxes a lso  are re ­
duced. Fortunately, these two goals 
are not only compatible, they usu­
ally are complementary. That is, the 
steps to protect assets from claims 
of creditors may allow tax reduction 
to oc^ur, as w e ll. On the other 
hand, a transfer that fails to protect 
property from claims o f the trans­
feror's creditors is  likely to fail to 
reduce taxes because, almost a l­
ways, if  a creditor o f the transferor 
can attach the asset the transfer is  
regarded as incomplete fo. gift and 
estate tax p u rp o se s. The Alaska 
Trust Act (Chapter No. 6, SLA 1997, 
effective April 2, 1997) offers a new 
tool in the United States to accom­
plish the dual goals o f asset protec­
tion and tax reduction. The Act also 
effectively repeals the rule against 
perpetuities for a trust created un­
der Alaska law. Th is article d iscu ss­
es the dual goals o f asset pro 
tection and estate tax reduc­
tion and how the Alaska Trust 
Act can be used in the context 
o f estate p lann ing . It a lso  
com pares som e a sp ects o f  
Alaska trusts with certain off­
shore trusts.

S t e p s  T o  R e d u c e  E s t a t e  
T a x a t i o n

It seem s well accepted that an 
effective, if  not the most effective, 
estate tax reduction planning step is 
to make lifetime transfers. Lifetime 
transfers can avoid gift tax (and, by 
removing an asset from an estate, 
can avoid estate tax, as w ell) in 
ways that cannot be used at death 
to avoid estate taxation. However, 
lifetime transfers are effective for 
these  p u rp o se s on ly  i f  they are 
“complete" under the federal estate 
and gift tax rules. The law appears 
w ell established that a transfer is  
com plete for su ch  tax p u rp o se s 
o n ly  i f  it is  not (or w hen it no 
longer is)  subject to the claims of 
the transferor's creditors.

F r a u d u l e n t  T r a n s f e r s ,  E tc .
I n general , “fraudulent c o n ­

veyances” with respect to creditors 
whose claims arise either before or 
after the transfer are transfers (a)

By D o u g l a s  J .  B l a t t m a c h r
Alaska Trust Company 

Anchorage, Alaska 
and Jona than  G . B l a t t m a c h r
Mllbank, Tweed, Hadley & McCloy 

New York, NY

that the debtor made with 
actual intent to hinder, 
delay or defraud h is  or 
her creditors or (b) (i) for 
which the debtor received 
le s s  than “a reasonably 
equivalent value" and (ii) 
after w h ich  the debtor 

had insufficient assets to meet fu­
ture business needs or to pay debts. 
A transfer made by a debtor is  
fraudulent as to a creditor whose 
claim arose before the transfer if 
the debtor made the transfer with­
out receiving “reasonably equiva­
lent value” and the debtor was in­
solvent at the time o f or as a result 
o f the transfer. Proof o f actual in­
tent to defraud is not required. Most 
states have adopted these rules in 
the form of the Uniform Fraudulent 
Transfer Act. However, some states 
(including New York) still have in 
effect the Uniform Fraudulent Con­
veyance Act. (See N.Y. Debtor and 
Creditor Law Secs. 273-281.) Alaska 
has adopted neither the Uniform 
Fraudulent T ra n sfe rs Act nor the 
Uniform  Fraudulent Conveyance 
Act. [See Summers v. Hasen, 852 
P.2d 116 5 , 116 9  n.5 (Alaska 1993).] 
Its fraudulent transfer rules are con­
tained in Alaska Statutes (AS) 
34.40.010 et seq.

Similar rules are contained under 
the Bankruptcy Code, and in 
the ca-e o f  bankruptcy, fraud­
ulent conveyances may be de­
fined  w ith re ference  to the 
Bankruptcy Code or under 
app licab le  state law. The 
Bankruptcy Code perm its 
such transfers to be set aside

Reprinted courtesy of Intertec Publishing Corp .
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only if made within one year before 
filing o f the petition, but many 
states permit reference to a much 
longer period, especially, in the 
case of transfers to family m ambers. 
(See, e.g., FDIC v Pappadio, 606 F. 
Supp. 631, 632 (S.D.N.Y. 1985) (un­
der New York law a claim to set 
aside a fraudulent conveyance is 
governed by a six year statute of 
limitations).) Avoided fraudulent 
conveyances art “brought back’ 
into the debtor’s estate, usually for 
distribution to the debtor 'r credi­
tors. In addition, some fraudulent 
conveyances may deprive a debtor 
of (1) homestead or other property 
exemptions and (2) a bankruptcy 
discharge.

As a general rule, a ansfer is  
ound to have been made with an 

actual intent to hinder, delay or de­
fraud creditors only if it was intend­
ed to remove assets from claims of 
specifica lly  known or anticipated 
creditors. " If  the debtor has particu­
lar creditors in mind and is trying to 
remove his assets from their reach, 
this would be grounds to deny the 
(bankruptcy) d ischa rge (on the 
ground o f a fraudulent co n ­
veyance). I f  the deb lc is  merely 
looking to h is  future w ell-being, 
(the conveyance w ould not be 
fraudulent and as su ch j the d is­
charge will be granted.”

An example w ill help illustrate 
th is p rin cip le . A p .operty ow ner 
makes a gift to a family member 
(whether outright or in trust) which 
does not re su lt in the property 
owner being insolvent or unable to 
pay her debts as they mature. She 
has no known or specifically identi­
fiable cred ito r . N onetheless, she 
rea lize s that a claim against her 
could arise on account o f unfore­
seen circumstances, such as being 
involved in a car accident, occur­
ring in the future. Th is gift should 
not be regarded as a fraudulent 
conveyance, despite the fact that 
she is making it with the general in­
tention to protect the propeny from 
claims that could arise against her 
in the future.

A lthough the fraudulent co n ­
veyance rules apply to creditors in 
bankruptcy, ob v io u sly  they a lso 
have a broader application. For ex­
ample, in a number of states ? tort 
claimant is  permitted to attack as

fraudulent a transfer made after the 
tim'* of the tort but prior to any 
ludgment.

I n t e r e s t s  I n  T r u s t s
T W O  SETS O F  CO NTRAST ING  ru le s 

must be considered  to determine 
whether interests in trusts are sub­

l e t  to claims o f creditors. First, as a 
general rule, a beneficial interest in 
trust that is subject to a restriction 
on transfer (called a "spendthrift 
p ro v isio n ")  i s  not sub ject to the 
claims of a beneficiary’s  creditors.’ 
Thus, if  the debtor is a beneficiary 
of a trust established for h is or her 
benefit by another person (such as 
by a parent) which interest by Its 
terms and/or applicable state law is 
not a ssignab le , the trust a ssets 
sh o u ld  be protected. However, 
property transferred in trust for the 
beneficiary may be attached by the 
creditors of the grantor if the trans­
fer to the trust was a fraudulent con-II
veyance.

In virtually all states, property 
may be placed in tmst for another 
and thereby be protected from the 
claims of most creditors of the ben­
eficiaries (and of the grantor). The 
degree of “creditor proofing" usually 
varies depending on whether the 
trust gives the beneficiary the right 
to receive all o f the income, is for 
the "su p p o rt’’ o f the benefic iary 
and/or re stricts alienation o f the 
beneficiary’s  interests. It appears 
the maximum protection o f trust 
property from the claims of the ben­
eficiary’s creditors may be achieved 
by placing property in a trust that 
gives the trustee complete discretion 
.is to whether and when to distrib­
ute income and/or principal to the 
beneficiary or beneficiaries o f the 
trust, and w hich  a lso  im p ose s 
spendthrift restrictions, "he trustee, 
having control over d istributions, 
probably should not be one o f the 
benefic ia rie s, both to secure the 
creditor protection and to avoid in­
clusion of the property in the estate 
o f a beneficiary for tax purposes 
(which may be viewed as an addi­
tional form of credit protection). The 
beneficirry, however, may partici­
pate as a tnistee in investment deci­
sion s and may have a non-general 
power of appointment over all or 
part of the trust corpus.

Such a trust offers major advan­

tages to the beneficiaries. First, the 
trust assets should be entirely pro­
tected from the claims of most cred­
itors of the beneficiaries, including 
creditors in bankruptcy and spousal 
pro :rty, and in some cases, even 
support claims, In the event of di­
vorce oi upon death o f the benefi­
ciary. In orde ' to maximize the 
creditor protection, the trustee may 
be given broad authority not only 
to distribute or accumulate income 
and principal, but also to purchase 
assets for the use o f trust beneficia­
ries. For example, the trustee may 
be authorized to f urchase a home 
for the use o f the beneficiary, there­
by preserving that asset in the trust 
protected from the cla im s o f the 
benefic ia ry 's cr< lite rs. (It seem s 
that this use by a benefici ry should 
not cause any ir t  ome to be imput­
ed to the beneficiary.) The pur­
chase of assets "inside" the trust as 
opposed to distributions also pre­
serves the wealth transfer tax sav­
ings that may be achieved through 
the use o f such a trust. Thus, the 
property owner can confer a sub­
stantial benefit on the chosen ob­
jects o f his or her bounty by trans­
ferring during lifetime or bequeath­
ing at death assets to such a “dis- 
cretionary tmst.

A s noted above, how ever, a 
transfer for le ss than fair value , in­
cluding a gratuitous transfer in irust 
for the benefit of another, may be 
set aside if it constitutes a fraudu­
lent conveyance. For example, a 
person could not defeat an out­
standing liability by transferring 
while insolvent all o f his or her as­
sets into a trust for the benefit of 
h is or her spouse. Thus, in the case 
o f lifetime planning, it is  best to 
have created trusts and make the 
transfers in advance of any financial 
difficulties in order to successfu lly 
avoid the challenge that such trans 
fers were fraudulent conveyances.

The second general rule relates 
to whether and to the extent o f 
which the grantor of the tmst has a 
beneficial interest in it. As to a trust 
created for one’s own benefit, the 
"black letter" law is that a transfer 
in tmst for the benefit o f the trans­
feror is void as against h is or her 
creditors, whether their claims arise 
before or after the trar fer. In o\h- 
er words, the general rule that has



prevailed throughout the United 
States, at least until the enactment 
o f the Alaska Trust Act , has been 
that the'assets in the trust may be 
claim ed by the cre d ito rs o f the 
grantor to the extent the grantor is 
entitled or eligible to receive assets 
from the trust, even if the transfer 
to It was not in default o f creditors 
and even though the statute of llmi 
tatlons for a person to make a claim 
that the transfer to the trust was 
fraudulent has expired. For exam­
ple, an individual creates a trust in 
1970 from w hich the Individual is 
eligible, but not entitled, in the ex- 
ercice of discretion o f ? third party 
as t ustee, to receive distributions. 
A judgment Is rendered against u. 
grantor in 1997 on account o f a car 
accident that occurred in 1996. To 
the extent the trustee has the capac­
ity to make d istrib ution s o f trust 
property to the grantor, the judg­
ment against the grantor couid be 
enforced according to the Restate­
ment (2d) T ru sts against the trust 
assets even though the grantor had 
no intention o f defraud ing that 

red itor, or any other cred ito r, 
when the trust was created in 1970. 
On the other hand, a judgm ent 
cred itor o f the grantor generally 
may not attach the assets in a tmst 
of which the grantor is neither e li­
gible nor entitled to receive distrib­
utions unless the transfer was in de­
fraud of creditors.

T h e  T a x  R u le
T he treatment of self-settled do­

mestic trusts has been explored in a 
series of federal lax cases that fol­
low from the creditors’ rights analy­
s i s .  Sp e c ifica lly , i f  the grantor’s 
creditors can reach the entire cor­
pus o f such a tmst, the transfer to 
the trust is regarded as w holly in­
com plete and no gift tax i s  due 
upon creation o f the trust. As a 
corollary, however, the entire trust 
is  included in the creator’s estate 
under Code Sec 2036(a)(1).

Thus, in Paolozzi v. Commission­
er , the settlor transferred property 
to a tmst under which the trustees 
had discretion to pay over the in­
come to her during her lifetim e. 
The Tax Court determined that un­
der Massachusetts law, the settlor’s 
creditors could reach the maximum 
amount that, under the trust terms,

could be paid to the settlor —  that 
is , the entire income interest. Ac­
cordingly, the gift was Incomplete 
to the extent o f  that in tere st. In 
Outwin v. Commissioner , a lso «on- 
sidering Massachusetts law, the Tax 
Court reached the same re su lt 
where the trustee could distribute 
income and principal to the settlor 
in the trustee’s  discretion but only 
w ith the con sen t o f the se tt lo r 's  
spouse. The spouse had an income 
interest fo llo w in g  the se tt lo r ’s 
death, could receive principal in the 
discretion o f the trustee at that time, 
and had a lim ited  testamentary 
power o f appointment. However, 
the Tax Court concluded that the 
spouse’s  veto power was not suffi­
cient to d ist ing u ish  the situation 
from Paolozzi, regardless of the fact 
that the sp o u se  might be an ad­
verse party for gift-tax purposes.

More recently, Paxton v. L im- 
n.lssioner , the Tax Court held that 
a tmst was included in th" settlor’s 
estate where the trustee hud d iscre­
tion to apply ircom e and principal 
among a class o f persons including 
the settlor; the trustee was the sett­
lor’s  son, who also had a beneficial 
interest in the tmst. The Tax Court 
looked to Washington state law, but 
relied primarily on the Restatement 
mle, d iscussed earlier, to support its 
holding,”

O f f s h o r e  T r u s t s
In the fast few years there has 

been considerable use of trusts cre­
ated in those foreign ju risd i ion s 
that provide greater p rotection  
against claim s o f creditors than is 
available under American law. A 
so-called “asset protection tmst" al­
lo w s a grantor to protect a sse ts 
from his or her creditors without re­
quiring the settlor to relinquish all 
interest in the assets in the tmst. In 
generd, asset protection trusts are 
trusts established in foreign jurisdic­
tions that have limited the recourse 
of creditors to tru^t assets 

The selection of the foreign juris­
diction in which the asset protec­
tion trust w ill be e stab lished  re­
quires great care because o f the ex­
istence o f the English  "Statute o f 
Flizabeth" (precursor to U.c fraud­
ulent conveyance law, d iscu sse d  
above), which makes it possible to 
set aside a transfer that is  intended

to defeat future, but currently un­
know n, cred itors. Some offshort 
sites have enacted "Statute o f F,llza 
beth iverridc" statutes to circum ­
vent any questions concerning the 
applicabil'ty of the Statute Eliza­
beth. Some of the ofTshore . s  that 
have passed such legislation are the 
Bahamas, Bermuda, the Cayman Is- 
'ands, the Cook Islands,(which ap­
pears to offer particularly strong 
protection against cred itors) and 
Gibraltar . Other concerns are politi­
cal stability and the availability of ad­
equate banking and other financial 
services in the chosen jurisdiction.

Asset protection trusts usually are 
designed so  that the settlor, upon 
creation of the tmst, will ■ xperiencc 
no tax consequences. In almost all 
cases, an asset piotcction tmst will 
be a so-called “grantor trust* for 
federal income tax purposes, with 
the result that the creator will con­
tinue to be taxed on all the tmst In­
come in the same manner as if he 
or she continued to own the tmst 
property outright. In addition, the 
settlor typically retains certain pow 
ers or interests sufficient to render 
the transfer to the tmst an incom­
plete gift, thereby avoiding gift tax 
and keeping the trust property 
within the settlor's gross estate for 
estate tax purposes, For example, in 
Private Letter Ruling 9536002 (May 
12 , 1995) (not precedent), the IRS 
mled that a transfei to an offshore 
trust was incomplete because the 
grantors retained a limited power of 
appointment over the tmst propeUy

T h e  N e w  A la s k a  T r u s t  L a w
E lim in a tion  o f  the Ru le  

Against Perpetuities. Under the 
Alaska Trust Law, an interest in a 
trust w ill not fail to be vali^ be­
cause it is  non-vested if all Oi part 
o f the income or principal of the 
tmst may be distributed, in the dis­
cretion o f the trustee, to a person 
who is living when a tmst is creat­
ed. As a practical matter, th is 
means a trust can be of perpetual 
duration provided the Trustee has 
discretion to distribute trust income 
and principal to the beneficiaries, at 
least one o f whom is living when 
the truot is created. (This might be 
contrasted with South Dakota law, 
which provides that a tmst may be 
perpetual if the tmstee is authorized



to se ll th*. »ust a sse ts and with 
Delaware law which has abolished 
the rule against perpetuities in its 
entirety, except with respect to real 
estate.) Thus, a perpetual trust now 
can be created under the law o f 
Alaska w hich  im poses no income 
tax. And if  the trust is  not a grantor 
trust (causing the income to be at­
tributed d irectly  to the grantor), 
state (and local) income tax can be 
avoided to the extent trust income 
is not currently distributed to bene­
ficiaries w oo arc tax residents o f 
states (or localities) that impose in­
come tax.

Spenu*brifl P rov isions . Alaska 
law also was amended expressly to 
provide that a person who transfers 
property in trust may direct that the 
interest of a bi ficiary o f the trust 
may no' be e ih .jr  voluntarily or in­
voluntarily transferred before pay­
ment or delivery of the property to 
the beneficiary by the trustee. It fur­
ther provides that if the trust con­
tains such a transfer restriction, the 
: v'Striction prevents a creditor exist­
ing when the trust is  created, a sub­
sequent creditor or any other per­
son from seeking to satisfy a claim 
o l  o f  the beneficiary's interest in 
the tru' *, subject to four exceptions.

F irst, if  the se tt lo r retain, he 
power to revoke or terminate the 
trust, h is or her creditors may attach 
the trust property to the extent of 
the power o f revocation or termina­
tion. However, a power to revoke 
or terminate does not in c lu d e  a 
power to veto d istribution s from 
the trust to another beneficiary, ihe 
retention o f a spe al testamentary 
power o f appointment, or the right 
to receive a distribution of income, 
corpus or both in the discretion of 
another person, including a trustee, 
other than the settlor o f the trust. 
The veto power and power of ap­
pointment may be retained by the 
grantor to prevent the transfer to 
the trust from being complete for 
federal gift-tax purposes. By the 
same token, retention of such pow­
ers w ill cause the assets to be in­
cludable in the g ro ss < state o f the 
grantor at death.

Second, cred itors o f the settlor 
may also attach property in the trusi 
to the extent that the trust income 
and principal must be distributed to 
the grantor.

Third, the transfer is void with re­
spect to creditors if  at the time of 
the transfer to the trust the settlor 
was In default by 30 or more days 
in making a j lyment due under a 
child support judgment or order.

Fourth, die transfer is  subject to 
attachment by the settlor’s  creditors 
if  the transfer was intended , In 
whole or in part, to hinder, delay or 
dcfrat I creditors under the Alaska 
fraudulent transfer h w . (AS 
34.40.010.) However, an action to 
claim the transfer was fraudulent 
may not be commenced unless ( 1)  
if the claimant was a creditor when 
die trust was created, the action is 
brought w ith in  the later o f four 
years after the transfer to the trust 
was made or one year after he 
trust is or could have been reason­
ably d iscovered , or (2) if  the 
claimant becomes a creditor after 
the transfer, the action i s  com ­
menced within four years after the 
transfer to the trust.

The foregoing means that if the 
settlor is  not in default by 30 or 
more days of making a child sup­
port payment, the transfer was not 
intended tu defraud creditors and 
the grantor retains no power to re­
voke or terminate the trust or the 
mandatory right to receive income 
or principal but only retains the 
right to receive a distribution in the 
discretion of a trustee, creditors of 
the grantor cannot reach the assets 
contained in the Alaska trust. If  the 
grantor retains the power to veto a 
d i'tribution to other beneficiaries 
and a special testamentary power 
o f appointment or similar right, the 
transfer to the trust will not be com­
plete for gift and estate tax purpos 
es even though it is  not subject to 
the claims o f the grantor’s  creditors. 
On the other hand, if the grantor 
retains no such power to veto or 
power o f appointment or sim ilar 
right, the transfer to the trust will be 
complete for estate and gift tax pur­
poses. Thus, the Act offers flexib ili­
ty to integrate creditor protection 
with the grar .or's tax and other e s­
tate planning objectives.

T h e  R u le  f o r  M a k i n g  t h e  
T r u s t  A la is k a n

Although four other ju r isd ic ­
tions (Delaware, South Dakota, Ida­
ho and W iscons'n) allow trusts to

last perpetually in their ju risd ic­
tions, no statutory guidance is pro­
vided by their laws as to what con­
nection  or nexu s is  su ffic ien t to 
cause their state’s  law to apply to 
the trust. The Alaska statute, how­
ever, provides an explicit rule as to 
what makes a trust an Alaskan trust 
for both the purpose o f avoiding 
the rule against perpetuities and the 
purpose of creating a trust that will 
not be subject to claims o f the sett- 
i i ’s  cred itors. F irst, som e o f the 
trust a ssets must be deposited In 
the state and be administered by a 
“qualified p e rso n ." Deposited In 
Alaska means held in a checking 
account, time deposit, certificate of 
deposit, brokerage acc omt, trust 
company fiduciary account or other 
similar account located in Alaska. A 
“qualified p erson " is  an Alaskan 
d om icilia ry  or an Alaskan trust 
com pany or bank. Second , the 
Alaskan tru stee ’s  duties must at 
least include an obligation to main­
tain records for the trust (on an ex­
clusive or nonexclusive: basis with 
other trustees) and the obligation to 
prepare or arrange for the prepara­
tion of income tax returns that must 
be filed by the trust (again on an 
exclu sive basis or on a nonexclu­
sive  b a sis with other tru stees). 
Third, part o f the administration 
must occur in the state.

S o m e  C o n t r a s t s  t o  F o r e i g n  
A s s e t  P r o t e c t i o n  T r u s t s

Although an American now is  
able to create an Alaskan trust of 
which he or she is a discretionary 
beneficiary which will be j r  ected 
from the claims o f his or her credi- 
tc ", an Alaska trust w ill not pro­
vide the same level of practical pro­
tection from cla im s o f cred ito rs 
w hich may be afforded to a trust 
created in one o f the offshore juris­
dictions, such as the Cook Islands 
or the Bahamas. The laws of such 
offsho.e jurisdictions typically have 
extremely short statutes o f limita­
t io n s before the period to com ­
mence an action claiming the trans­
fer to the trust was fraudulent runs 
which, as a practical matter, cannot 
be met by a creditor especially if 
the trust is created and funded suf­
ficiently in advance of the entry of 
a final judgment against the debtor 
in an American court. Second, the



ju risd iction  may prohib it the en­
forcement o f An. rican judgments. 
That means the action must be re­
tried in the offshore jurisdiction. As 
a practical matter, that may well be 
impossible. Because Alaska is  one 
o f the American states, Its courts 
w ill be required to give fu ll faith 
and credjt to any judgment o f a s is ­
ter state although, as indicated, a 
judgment against the debtor w ill 
not be enforceable aga’ is t  the Alas­
ka trust u n le ss there is  a find ing 
that the transfer to the trust was a 
fraudulent transfer or som e other 
reason for voiding the trust, such as 
the grantor having been in default 
by 30 or more days in child support 
payments at tne time the trust was 
created. T h ird , at least som e of 
these offshore jurisdictions explicit­
ly  exclude som e cla im ants from 
contending a transfer was fraudu­
lent. For instance, in some cases, a 
claim founded on a domestic right 
(such as an equitable distribution 
claim to property in the event o f a 
divorce) cannot be brought against 
a trust situated in that jurisdiction.

In som e ways, how ever, a for­
eign asset protection trust may be 
le ss desirable than an Alaska trust. 
Obviously, there is greater political 
risk in these offshore jurisd ictions 
than there is in the United States. In 
addition, new “anti-foreign trust” 
p ro v isio n s added to the Internal 
Revenue Code (see, e.g., Code Sec. 
6048) w ill not apply 10 an Alaska 
tmst. A lso, it may be that a court 
would be more prone to view the 
creation o f a foreign asset protec­
tion trust as an attempt to remove 
or secrete assets than it would the 
creation o f an Alaska tmst. In a re­
cent bankruptcy court ca se , the 
court expressed considerable hostil­
ity to the creation o f an offshore 
trust and ultimately applied New 
York law to determine whether the 
debtor had retained a property in­
terest in the tmst (which was estab­
lished under Jersey law) for purpos­
es of determ in ing  w hether he 
shou ld  be denied a d ischa rge in 
bankruptcy. It appears, however, 
that this case may have turned on 
the rather extraordinary facts, which 
the court apparently perceived as 
involving a course o f deception and 
concealm ent o f a sse ts by the 
debtor.

O p t i o n s  U n d e r  t h e  A la s k a  
T r u s t  A c t

A significant obstaclb to the mak­
ing of lifetime transfers Is that the 
property owner is then cut off from 
the property. For example, some 
persons are w illing to make a gift, 
and anticipate that they w ill be 
comfortable without the gifted asset 
and/or the income therefrom under 
the most likely scenario s, but are 
concerned about a “disaster" situa­
tion in w hich they might need ac­
ce ss to the funds. They may not be 
at all concerned about protecting 
a sse ts from  cred ito rs. In  su ch  a 
case, an offshore tmst may be ap­
propriate to consider. Precisely be­
cause the normal U.S. rule permit­
ting creditors to reach the tmst does 
not apply, the fact that the grantor 
is a permissible beneficiary of trust 
income and/or principal In the d is­
cretion o f an independent trustee 
should not render the gift incom­
plete and includable in the estate 
under Code Sec . 2036 or 2038. 
Thus, the tmst can lac structured so 
that the transfer is  a completed gift 
upon creation. Gift tax would be 
ppid (or unified credit applied). In 
that way, the "normal” estate plan­
ning benefits o f removing gifted as­
sets and the appreciation thereon 
from the estate are achieved. How­
ever, the Trustee can give the sett­
lor access to the tmst assets.

T h e se  sam e o p p o rtu n itie s are 
now available to Americans using 
Alaska tmsts, For example, an indi­
vidual co u ld  create a so-ca lled  
"Crummey trust” in Alaska for the 
benefit o f him self or herself as well 
as members o f h is or her family and 
protect transfers to the tmst from 
gift tax u sin g  annual e x c lu s io n s 
w ith respect to the other family 
members. For instance, a woman 
who is married and has two ch il­
dren could transfer up to $50,000 
under the protection of the annual 
exclusion under Code Sec. 2503(c) 
granting her husband and each 
child the right, respectively, to with­
draw $10,000 and $20,000 from the 
tmst. The transfers to such a tmst 
created under Alaska law would be 
complete and should be excludable 
from the grantor’s  estate at death 
even though the grantor is eligible, 
although not entitled, to receive

diiiti.outions from the tmst in the 
u iscredon o f a tmstee other than 
h im sr "  or herself. O f course , the 
beneficiaries nay exercise the pow­
ers of withdrawal so  that there is no 
property left in the tmst from which 
the grantor could benefit. In addi­
tion, to the extent that the powers 
of withdrawal have not lapsed tax- 
frr-  pursuant to Code Sec. 2514(e) 
and 204l(bX2), the property subject 
to the powers o f withdrawal w ill Ire 
includable Under Code Sec. 2041(a) 
in the gro ss estates o f the power- 
holdcrs.

An individual a lso could create 
an Alaska trust and transfer the 
amount of his or her remaining gift 
lax exemption equivalent (w hich 
can be as gre3t as $600,000) and re­
main a beneficiary e lig ib le  to re­
ceive distributions in the discretion 
of a trustee other than him self or 
herself and avoid having the piop- 
erty includable in h is or her estate. 
Th is provides an opportunity to re­
move the income and appreciation 
earned on the property during the 
balance of his or her lifetime from 
his or her gross estate even though 
ihe grantor has retained the p o ssi­
bility of receiving assets back in the 
discretion of the tmstee if appropri­
ate circum stances arise. Similarly, 
an individual could make a transfer, 
w hich is  complete for estate and 
gift tax purposes, to an Alaska tmst, 
of which he or she is eligible to re­
ceive distributions, equal to his or 
her remaining GST exemption un­
der Code Sec. 2631(a) which can be 
as great $1 million. Th is would al­
low  the amount protected from 
generation-skipping transfer tax to 
increase by post-transfer incom e 
and appreciation during the bal­
ance o f the tra n sfe ro r’s  lifetim e 
even though the grantor is an eligi­
ble beneficiary of the tmst.

The entitlem ent to payments 
from a grantor retained annuity 
tmst (GRA'D described in Code Sec. 
2702(b)(1) or grantor retained uni­
trust (GRUT) d escrib ed  in Code 
Sec. 2702(b)(2) must terminate prior 
to the death o f the grantor or the 
trust assets w ill be includable, In 
whole or in part, in the grantor’s  e s­
tate.5’ How ever, if  the GRAT or 
GRUT is created under Alaska law, 
the property may continue in trust 
after the grantor's annuity or uni­



trust term ends, and the grantoi 
thereafter could be eligib le to re­
ceive d istributions from the trust 
without causing the trust to be in­
cludable in h is  or her estate, pro­
vided the grantor survives the an­
nuity or unitrust term.

C o n c l u s i o n s
T h e  d u a l  g o a l s  o p  asset protec­

tion and reduction in taxation are 
often compatible and complemen­
tary. Hie new Alaska Trust Act pro­
vides an opportunity for Americans 
in all states to create 'rusts in Alaska 
which may help achieve both goals. 
Although not providing all c f  the 
practical p rotection that may be 
available through similar trusts cre­
ated in offshore jurisdictions, many 
Americans w ill prefer for their as­
sets to remain in the United States, 
Fo* them, Alaska trusts may be con­
sidered. Although not d iscussed in 
detail in th is article , making the 
trust perpetual may offer additional 
financial, tax and estate planning 
benefits. ♦
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C od e* ); In re Myerton 9 Kuhn. 121 B  R. 
1 4 5 , 1 5 8  1 5 9  A  n 15  (B k r c iy .  5 .D .N .Y .  
1 9 90 ).

7 . Oberst K  Oberst, 91 B.R. 9 7 , 101 (B k rc ty . 
C .D . C a lifo rn ia  1 9 8 8 ). See also, Klein v. 
Klein et a l , 1 2 2  NYS 2d  5 4 6  (1 9 5 2 )  (s im i­
la r ).

8 . See Myers v. RedmiU, 2 6 6  Ala. 2 7 0 , 9 6  So. 
2 d  4 5 0  ( 1 9 5 7 )  (c o n v e y a n c e  to  w ife  tw o  
days a fter au tom ob ile  acciden t), and cases 
cited In annot., 7 3  A .L R .2 d  7 49 . See, a lso , 
annot-, 3 8  A .L R .J d  5 97 .

9  Such  sn  In te re s t w o u ld  n o rm a lly  be  e x ­
c luded  from  a benefic iary 's bank rup tcy  es­
ta te  as w e l l .  Sec B a n k ru p tc y  C o d e  Sec . 
5 4 1 (c X I )  and (2 ) .  In re Remington, 14 BR 
4 9 6  (B ankr. DNJ 1 9 8 1 ) (In  bank rup tcy  p ro ­
ceed in g  o f  N ew  Je rsey  re s id en t, b o th  In ­
com e and p rinc ipa l o f  trust c reated  fo r  his 
benefit by re lative w h o  resided It. , ’ennsyl- 
van la  p ro te c te d  u n d e r B an k ru p tcy  C od e  
b ecau se  u n d e r P en n sy lv an ia  la w  s p e n d ­
th r if t  p ro v is io n  w as e ffe c t iv e  to  p ro v id e  
that p ro tec tion ).

10 . In  som e s la te s , tru sts a rc  ‘ s p en d th rift*  
o n ly  to  the ex ten t so p rov ided  in the g o v ­
e rn ing  Instrum ent. In  o th e r s la tes , they arc 
’ au tom atica lly ’  spend th rift un less the g ov ­
e rn ing  In s trum en t p ro v id e s  o th e rw ise . In 
s till o the rs , they may no t be "spend th rift*  
at a l l (i.e. th e y  a re  s u b je c t  to  c r e d i t o r  
c la im s regard less ol spend th rift p rov is ion s 
In the  In s trum en ts ). Sec , e .g ., Industrial 
Nat‘I Bank v. lludlong, 106  R l 7 8 0 , 2 6 4  
A2d 18 (1 9 7 0 ) .

11 See e.g., N .Y  D e b to r and C re d ito r la w , 
Secs. 2 7 8  and 2 7 9

12. See, e.g., Sco tt, 1 1A The  Law o f  T ru s ts , 
Secs. 1 5 2 . 1 5 5 -1 5 7 .1  (4 t h  ed . 1 9 8 7 ) ;  R e ­
statem ent (2 d )  T rusts. Secs. 155 and 157 , 
Cat P rob . Code Ann «-cs. 1 5 100 -1 5307  

13 See Code Sec. 2 04 1 .
14 . See Converstan v. Kellogg, 1 3 6  M ich . 

A pp . 5 0 4 , 3 5 7  N .W  2d  7 0 5  (M ic h  App
1 9 8 4 ); Scott, supra, Sec. 157 .1 .

15. See O sh ln s  & B la t tm a c h r , "T h e  Mega- 
t r u s t . : An Id ea l Fam ily  W ea lth  P re se rv a ­
tion T oo l* , T rusts f t  Estates 2 0  (N ovem be r 
1 991 ).

16. It is no t a lw ays c lea r w he ther a tran sfe r Is 
fo r fa ir value fo r  th is pu rpose . The analysis 
w ill depend on  app licab le law  and the facts 
o f  the  case.

17. See Oberst v. Oberst, 91 D R 9 7  (B krtcy .
C  D . Cal. 1 9 8 8 )

18. See, e.g.. R es ta tem en t (2 d )  T ru s ts , Sec. 
156 .2 .

19 A lthough apparen tly  not w ide ly kn ow n , a 
ru le  som ew hat s im ila r lo  that In A laska Is 
conta ined In M issouri Revised Statute Sec. 
4 5 6 .0 8 0 .

20 . H ow ever, It seems that no t every retained 
interest w ill trigger the app lica tion  o f  this 
m le . Po r exam p le , a p ow e r to  d irect invest­
m en ts p ro b a b ly  Is n o t a ttach ab le  b y  the  
g r a n t o r ’ s c re d i t o r s .  A re la te d  Is su e  Is 
w he ther c red ito rs  can reach the assets o f  a 
trust ove r w h ich  the se ttlo r retained a p ow ­
e r o f  revocation  (o r  a genera l p ow e r o f  ap­
p o in tm e n t ) , and  w h e th e r c re d it o rs  can 
reach  the assets o f  such a tru st to  satis fy 
the  d eb ts  o f  th e  s e t t lo r /d e c e d en t . I t  a p ­
p ea rs  that the  t re n d  Is to  a llow  assets In

•u ch  a trust to  be used to  satisfy the d c b u  
o f  the settlo r/deceden t and tow ard  ex ten d ­
ing  th e  re c o u rs e  o f  c re d ito rs  (in c lu d in g  
c red ito rs  o f  a deceden t) iga lnat such trusts, 
In  som e  e sse s  b y  s ta tu te . See, e g ., Cat 
P ro b . C od e . Ann Secs. 1 8 2 0 0  and 1 8 2 0 1 ; 
Slate Street Bank & Trust Co. v. Reiser, 
3 8 9  N .B .2d  7 6 8  (Mass. App. 1 9 79 ).

2 1 . 2 2  T .C . 182  (1 9 5 4 ) .  See, also, R ev R u l. 
7 7 -3 7 8 , 1972 -2  CB 3 4 7 ; Rev Ru l. 7 6 -1 0 3 , 
1976-1 CB 394 .

2 2  7 6  T .C  153  (1 9 8 1 ) .  acq. 1981 -2  C .B . 1. 
23 - Sec Comm'r v. Vander Wheel*. 2 5 4  P2d 

8 9 5  (6 t h  C lr .  1 9 5 8 '  acq. 1 9 6 2  1 C B  5 
(s am e  re s u lt  u n d e r M ich ig an  la w ) ; PLR 
8 3 5 0 0 0 4  (s am e  re s u lt  under C a li fo rn ia  
law ). N e ith e r t  p riva te  le t te r ru lin g  (P L R ) 
n o r  a nationa l o ffice  techn ica l advice m em ­
o ra n d um  m ay be c ited  o r  u sed  as p re c e ­
d en t. C ode Sec. 6 1 10(J).

2 4  8 6  T .C . 7 8 5 ( 1 9 8 6 ) .
2 5  See, h ow eve r, Estate of German v. Unit­

ed States, 8 5 1  TC  1 1 3 ,6 1 0  (C t. C l. 1 9 8 5 ) 
and Herzog v. Comm'r, 116  F .2d  591 (2 d  
O r .  1 9 4 1 ), find ing that c red ito rs  cou ld  not 
reach assets o f  a trust o f  w h ich  the settlo r 
was one o f  severa l d isc re tionary bene fic ia ­
rie s  ( o r  fo u n d  that the  In te rn a l R evenue 
S e rv ic e  h ad  fa i le d  to  m ee t Its  b u rd e n  to  
s h ow  that s e t t lo r ’ s c re d ito rs  c o u ld  reach  
the asset h e ld  In the tru st). H ow eve r, the 
c on c lu s io n  reached  by the Federa l c ou rts  
in  th e se  c a se s  tnay n o t b e  th e  sam e i s  
th o s e  re a c h e d  by s ta te  c ou rts . C om p a re  
Vanderbilt Credit Corp. v. Chase Manhat­
tan Bank. N.A., 100  AD2d 5 4 4 , 4 7 3  NYS 
2d  2 4 2  (2 d  D e p  t 1 9 8 4 )  w ith  Herzog V, 
Comm'r, supra.

26 . In  genera l, it appears that asset p ro tec tion  
trusts w ill be e ffec tive on ly  against fu tu re , 
but cu rren t ly  unknow n , cred ito rs . The sett­
lo r , g e n e ra lly , cannot be In so lv en t at the 
tim e the tru st Is c reated  o r  becom e In so l­
ven t as a resu lt o f  the c reation  o f  the trust.

27 . See C ode S rc . 6 7 7 (a ) (a  trust Is a g ran to r 
trust If, am ong o th e r situations, the trustee, 
w ith ou t the consent o f  an "adverse party*, 
c an  J ls t r lb u t e  th e  t ru s t a sse ts  to  th e  
g ran t-ir .) T he re  w ill be n o  Code Sec. 1491 
excise tax consequences since n o  la x  w ill 
app ly  to  the transfer o f  app rec ia ted  assets 
to  a fo /e lg n  tiust so long  as that trust Is a 
■grantor trust* and the se tt lo r Is a U.S. p e r­
son . Rev R u l. 87 -61 , 1987  1 CB 219 .

2 8  AS 3 4 .2 7 .0 5 0 (a )
2 9 . Reg. Sec. 2 5 .2 5 1 1 1 (c ) .
3 0 . C ode  Sec. 2 0 3 6 (aX 2 ), 2 0 3 8 (a ).
31 . An Alaska trust cou ld  not be used to  avoid 

c h i ld  s u p p o r t  o r  a lim o n y  p a ym en ts  b e ­
cause n e ither a judgm ent fo r  ch ild  support 
n o r  o n e  fo r  a lim on y  Is d is c h a rg e a b le  In  
b a n k ru p tc y . B a n k ru p tc y  C o d e  Sec 
5 2 3 G W )

3 2 . It Is p o ss ib le  that a c o u rt w ou ld  d e te r­
m ine that the statute o f  lim lr i Ion s o f  the 
g ra n to r ’ s d om ic ile  state (o r  a i,o th e r sta te ) 
sh ou ld  be app lied  ra ther than the one p ro ­
v id e d  u n d e r  th e  n ew  A la sk a  la w . T h is  
c o u ld  m ean  a s h o r te r , lo n g e r o r  "d iffe r- 
en t ’ statutc o f  lim itations. H ow eve r, the de­
te rm ina tion  that the trust Is ‘ sp en d th rift ’  
u nd e r Alaska law  shou ld  app ly  even i f the 
grantc/r Is d om ic iled  e lsew here . See 4 Col­
lier on Bankruptcy, 5 4 4 .0 2  at 5 4 4 -1 3  to 
5 4 4 -1 4  and  fn . 17 (1 5 th  ed . 1 9 8 9 ) ("T h e



tendency o f  the cou rts  to to treat the tow o f  
the site ol p ro p e rty  at the com m encem ent 
o f  the case as govern ing  to  the extent that 
Sec. 5 4 4 (a ) re fe rs  to  non-bankruptcy law *); 
■44 Collier on Bankruptcy, 1 7 0 .2 6  at 364- 
3 6 5  (1 4 th  e d . )  ("W h e th e r th e  bank rup t's  
In te re st as a ceslul qut trust w as, at the  
tim e o f  bank rup tcy , iss lgnao le  o r transfer­
ab le , o r  sub jec t to  a ttachm ent, se izu re o r  
Jud lda l sa le , to a m atte r genera lly  lo  be  de ­
term ined by the law  o f  the state w here  the 
trust has Its situs" (fo o tn o te  om itted )); Per 
rati v. Barclays Business Credit, Inc, 108  
B .R . 3 8 4 , 3 8 7  (D . Maas. 1 9 8 9 ) ("The au tho r­
ities ... h rv e  sh ow n  a p re fe rence  fo r  ap p ly ­
in g  th e  la w  o f  th e  s ite  o f  th e  c o n ve y ed  
p rop e rty ); In re Remington, supra (a p p ly ­
ing Pennsylvania law  to  determ ine Interest 
ol N ew  Je rse y  d e b to r In tru st estab lished 
under Pennsy lvania law ). But c f. In  re  P o rt­
n oy , In fra (a lleg ed  concea lm en . o f  assets o f  
o ffsh o re  tru st as g rounds fo r  denia l o f  dis­
charge In b an k rup tcy ).

3 3 . B u t, see 5 1 5  S. Orange Grove Owners 
Ass'n v. Orange Grove Partners, Plaint N o . 
2 0 8 / 9 4  (H ig h  C t. K a ra ton g a , C iv i l D iv ., 
N ov . 6 , 1 9 9 5 )

3 4 . In re Larry Portnoy, 201  B .R . 6 8 5 , 6 9 5  
(S .D .N .Y . 1 9 9 6 ).

3 5 . See, e.g., PLR 9 3 3 2 0 0 6  (n o t  p re c e d e n t ) 
(tran s fe t to  o ffsh o re  trust o f  w h ich  g ran to r

and m em bers o f  g ran tor's  fam ily  are e lig i­
b le  benefic iaries a com p le ted  gift and w ill 
n o t be  In g ran to r's  estate because  und e r 
the law  govern ing the trust c red ito rs  o f  the 
g ran to r cannot attach the tm st assets).

3 6 . See, genera lly , B lattm achr f t  S lade, "Bu ild ­
ing an Effective l i f e  Insu rance T rust"

continued on page 94 
Trusts f t  Estates 2 9  (M ay 1 9 9 0 ) exp la in ing  
how  to  structu re such a trust to  h o ld  Insur­
ance p o lic ie s  o n  the  g ran to r's  life . C rum - 
mey t r a t s  can ho ld  o the r assets as w e ll. It 
seem s th a t th e  l i f t  In s u ra n c e  p ro c e e d s  
shou ld  n o t be In c ludab le  In  th e  g ran to r'a  
estate under Code Sec. 2 0 4 2  I f  the g ran to r 
Is m ere ly  an elig ib le benefic iary o f  the trust 
w h ich  to no t sub ject to  the c la im s o f  hta o r  
h e r  c re d it o rs , b ec au se  th e  In c id e n ts  o f  
ow ne rsh ip  (w h ich  Is the " touch stone " fo r 
a pp lica tion  o f  C ode  Sec. 2 0 4 2 )  h e ld  b y  a 
trust are no t au tom atica lly  attribu ted to  the 
bene fic iary  w hose  li fe  Is Insured . See, e.g., 
PLR 9 4 3 4 0 2 8  (n o t p receden t).

3 7 . The  In te rn a l R evenu e  S e rv ic e  has c o n ­
tended that a GRAT Is Inc ludab le  In Its en ­
t i re ty  u n d e r  C o d e  Sec . 2 0 3 9 ( a )  I f  th e  
g ran to r dies during the term  fo r  w h lch 'h e  
o r  she Is en titled  to  annuity payments. See 
P IU  9 3 4 5 0 3 5  (n o t p receden t).



Estate Planning on America’s Last Frontier: 
Alaska Trusts, Lin ited Partnerships, and LLCs

by Jonathan G. Blattmachr, New York, New York •
George E Goerig, Jr., Anchorage, Alaska; and 

Richard S. Thwaltes, Jr., Anchorage, Alaska

Two 1997 statutory change; to Alaska law provide 
new estate planning opportunities for clients through- 
out the country, as well as for some outside the United 
States. The Alaska Trust Act, Chapter No. 6, SLA 
1997, which became effective in April, 1997, allows 
individuals to create “self-settled” trusts unde; Alaska 
law that are immunized under that state’s laws from 
claims of the individual's creditors. Ar )ther act 
amended Alaska law relating to limited p tncrships 
and limited liability companies formed in Jiat state. 
Chapter No. 78, SLA 1997. This second change was 
designed to simplify the formation and operation of 
these entities as permitted under the new Treasury 
Department “check the box” regulations These two 
statutory changes provide enhanced op[>ortunities in 
the United States for asset protection. Perhaps of 
greater interest to Fellows, the two acts provide new 
opportunities in estate planning. Although using either 
act alone may be effective, estate planning may be 
more enhanced in many cases by using a combination 
of Alaska trusts and Alaska limited partnerships or lim­
ited liability companies.

A la sk a  T ru s ts
The principal changes made b; t ie Alaska Trust 

Act are (1) effectively to repeal the rule against perpe­
tuities for Alaska trusts, and (2) to pen lit an individual 
to create an Alaska trust of which he r she is an eligi­
ble beneficiary yet (unlike the law ti. it prevails in vir­
tually all other American states) which will not be sub­
ject to the claims of his or her creditors. This latter 
change not only provides asset protection, but also 
allows lifetime transfers to be complete for federal gift 
and estate tax purposes in ways not previously avail­
able under American law.'

As a general matter, to the extent that a creditor 
can reach assets transferred by an individual to a trust, 
those transfers will not constitute completed gifts and 
will be includable in the gross estate of the transferor. 
However, it seems certain that if the trust is formed in 
“a state where the grantor’s creditors cannot reach the 
trust assets, then the gift is complete for federal gift 
tax purposes...” Rev. Rul. 76-103, 1976-1 C.B. 293.

•Copyright 1997 Jonathan G . Blattmach.". George E. Goerig . Jr.. 
and Richard S. Thwaitet. Jr. A ll rights reserved.

See also Rev. Rul. 77-378, 1977-2 C.B. 347; Estate o f 
German v. U.S., 7 Cl Cl. 641 (1985); Estate o f Uhl v. 
Commissioner. 241 F.2d 867 (7th Cir. 1957); Estate o f 
Wells v. Commissioner. T.C. Memo 1951-574. 3oth 
Rev. Rul. 76-103 and Rev. Rul. 77-378 specifically 
deal with completed gifts, and not with estate exclu­
sion. These rulings make clear that if, under the law 
where the trust is created, creditors cannot reach the 
property transferred, the transfer is entirely complete 
tpr gift tax purposes.1 If the grantor has retained an 
interest, as noted above, creditors can reach that inter­
est and presumably the transfer would not be entirely 
complete. Although it is theoretically possible for a 
transfer to be entirely subject to gift tax (even though 
partially an incomplete gift) and still be included in 
the gross estate of the transferor, such circumstances 
arc rare. However, the rulings state that the transfer is 
entirely complete for gift tax purposes, not just that it 
is entirely subject to gift tax. Tt is thus reasonable to 
conclude that the Internal Revenue Service has deter­
mined that no interest was retained by the transferor 
because if the grantor had retained an interest, the 
transfer would be partly incomplete.1

In contrast to the law of most American states, 
many jurisdictions outside the United States provide 
that the interest of a grantor in a trust he or she created 
is not subject to the claims of his or her creditors 
unless the transfer to the trust w«s a fraudulent transfer 
under that jurisdiction’s rule.,. As a consequence, 
under U.S. law transfers to such a foreign trust can be 
complete for U.S. estate and gift tax purposes, even 
though the grantor is a beneficiary of the trust. Indeed, 
the German, Uhl, and Wells cases cited above so hold.
In addition, the IRS has explicitly so ruled in private 
letter rulings. For instance, in PLR 9332006,4 the Ser­
vice held that a transfer to an offshore trust of w ch 
the grantor and members of the grantor’s family were 
eligible as beneficiaries in the discretion of a trustee 
(who was a person other than the grantor) was a com­
pleted gift and would not be in the grantor’s gross 
estate for federal estate tax purposes because, under 
the law governing the trust, creditors of the grantor 
could not attach the trust assets. See also PLR 
8037116. With the Alaska Trust Act. such a tax- 
advantaged trust can now be created under the law of 
Alaska.

23 ACTEC Notes 240 (1997)



Self-Settled Estate Planning Trusts
The Alaska Act opens a new dimension in estate 

planning for Americans. They can now make lifetime 
transfers, which am complete for federal gift . id 
estate tax purposes, to an Alaska trust o f which the 
grantor is eligible, but not entitled, to receive distribu­
tions in the discretion o f a trustee (other than himself 
or herself).* Such self-settled Alaska trusts could be 
used for virtually all lifetime estate planning transfers.

For instance, an i dividual may make transfers 
under the protection o f the Internal Revenue Code 
§2503(b) gift tax annual exclusion by transferring 
property to an annual exclusion or so-called “Crum- 
mey" trust, which provides that certain individuals 
(such as a transferor’s spouse, descendants, and per­
haps othc^, but not the grantor) can withdraw proper­
ty iransfie.red to the trust up to the amount o f annual 
exclusions not used elsewhere. With an Alaska trust, 
the grantor may remain eligible to receive distribu­
tions o f trust property in the discretion o f  a trustee 
other than the grantor without causing the oust assets 
to be includable in his or her estate. From an estate 
planning perspective, the grantor will want distribu­
tions to him or her to be minimized, because such dis 
tributions diminish the estate tax planning benefits o f 
having made completed transfers to the trust that oth­
erwise would be excludable from his or her estate.

If.an agreement that the grantor would receive the 
income from or the use o f the assets held by the trust 
may be inferred from the circumstances, the assets 
almost certainly will be includable in the grantor’s 
estate, under Code §2036v'a)(l), even when coupled 
with the finding that the grantor had no legal entitle­
ment to such income or use. See, e.g., Estate of Skin­
ner v. U.S., 197 F. Supp. 726 (E.D. Pa. 1961), aff'd,
316 F. 2d 517 (3rd Cir. 1963). On the other hand, only 
occasional use o f trust assets or occasional receipt of 
trust income should avoid any such inference. See, 
e.g., Estate of Wells v. Commissioner, sup’■a. Actual 
retention o f the property or the income hat is, the 
failure actually to transfer the property or the income 
to another) may also result in estate tax inclusion. See, 
e.g., Lee v. United States, 86-1 U.S.T.C. 1 13,649 
(CCH)(W.D. Ky. 1986).

Annual Exclusion Trusts
Not infrequently, a Crummey trust will acquire 

one or more life insurance contracts on the life o f the 
grantor or on the lives o f the grantor and the grantor’s 
spouse. Ownership o f the policies by the trust is an 
attempt to keep the proceeds paid at death from inclu­
sion in the estate(s) o f the insured(s). If the insured 
holds no ’’incident o f ownership” in the policy at or 
within three years o f death, and if the proceeds are not 
paid to the estate o f the insured, the proceeds should

not be included in the insured’s gross estate. Code 
§2035, 2042.

If the terms o f an annual exclusion (or another 
type) Alaska trust that acquires a cash value life insur­
ance contract provide merely that me trustee may, in 
the exercise o f its discretion, distribute trust assets to 
the grantor, the incidents o f ownership in the contract 
should not be attributed to the insured grantor so as to 
cause the proceeds to be includable in his or her estate. 
See, ?.g„ PLR 9434028 (incidents o f ownership ueld 
by a trust are not automatically attributed to the bene­
ficiary whose life is insured if the beneficiary is not a 
trustee).

This provides an opportunity for the grantor, 
through the exercise o f discretion o f a trustee other 
than himself or herself, to be eligible to receive cash 
value in the policy without causing the proceeds paid 

' at death to be includable in his or her estate.

Unified Credit, GST Exemption, and Other Trusts
One o f the most effective lifetime planning tech­

niques is to transfer as early as possible in life the 
amount protected from gift tax by reason of the unified 
credit allowable under Code Sec. 2010 or by reason of 
the amount o f OST exemption under Code Sec. 2631. 
Use o f the unified credit (which under the Taxpayer 
Relief Act o f 1997 will increase commencing In 1998 
and continuing through 2006) early in life can result in 
a very large amount being excludable from the trans­
feror’s estate. The early use o f the SI million GST 
exemption (which under the Taxpayer Relief Act of 
1997 is indexed for inflation) can be even more effec­
tive from an estate planning perspective. In the long 
run, because the GST exemption can be used to avoid 
wealth transfer tax on property as it passes from on* 
generation to the ncM without limit, the use o f the 
GST exemption to avoid tax may be even more impor­
tant than use o f the unified credit. (As noted earlier, an 
Alaska trust can be structured so it can last perpetual­
ly. Also, Alaska has no income tax.)

The remainder following the grantor’s retained 
interest term in a grantor retained annuity trust 
(GRAT), grantor retained unitrust (GRUT). or grantor 
retained income trust (GRIT), including a qualified 
personal residence trust, can pass outright to others or 
remain in trust. In most jurisdictions in the United 
States, the property will continue to be includable in 
the grantor’s estate if the grantor is eligible to receive 
continuing distributions in the discretion of a trustee 
after the grantor’s entitlement to payments ceases, 
because the grantor’s creditors will be able to attach 
the trust assets. See Rev. Rul. 77-378, supra. Howev­
er. if the GRAT, GRUT, or GRIT is an Alaska trust, the 
property should not be includable in the grantor's 
estate after the annuity, unitrust, income, or use term



ends, even if the grantor remains eligible to receive 
distribution from the continuing trust for the balance 
o f his or her lifetime in the discretion o f  the trustee 
other than the grantor.

If the Alaska trust holds real property outside of 
that state, it is possible that a court would apply the 
spendthrift trust rule o f the s'He where the property is 
situated rather than the spendthrift trust rule o f Alaska. 
If the real estate is located in a state where spendthrift 
uust provisions are not effective in protecting iht 
grantor's interest in the trust from claims o f Ms or her 
creditors, it may be appropriate to permit the trustee to 
distribute trust property to the grantor only if the real 
property outside o f the state o f Alaska is no longer held 
in the trust (e.g., the non-Alaska real estate has been 
sold by the trustee or distributed to other beneficiaries).

In most states, the grantor could not become a 
beneficiary to whom the trustee could distribute assets 
from any continuing trust after the charitable term o f a 
charitable lead trust without causing the property to be 
includable in the grantor’s estate due to the right o f the 
grantor’s creditors to attach the trust assets. See Rev. 
Rul. 77-378. If the charitable lead trust is created 
under Alaska law, however, the grantor may remain 
eligible to receive distributions from the continuing 
trust after the charitable term ends without causing the 
property to be includable in his or her estate. Estate of 
German v. (J.S., supra, Estate of Wells v. Commission­
er, supra. Estate of Uhl v. Commissioner, supra.

Use of Alaska Trusts by Non-U.S. Persons
Alaska trusts may also be effective vehicles for 

use by non-U.S. persons. For example, many individ­
uals who are neither U.S citizens nor U.S. domicil- 
iarics (“foreigners") have American relatives or 
friends whom tney wish to benefit. Except for U.S. 
real estate and tangible personal property, a foreigner 
may make lifetime gifts to or in trust for Americans 
without the imposition o f U.S. gift tax. Similarly, a 
foreigner may make transfers at death to or in trust for 
Americans without the imposition o f U.S. estate tax, 
except to the extent the transfer consists of U.S. real 
estate or tangible*, stock in U.S. corporations, and cer- 
taiu indebtedness o f  U.S. obligors. In addition to 
avoiding U.S. gift and estate tax, these transfers may 
be made free o f generation-skipping transfer tax. 
Treaj. Reg. §26.2663-2(b). A foreigner can thus trans­
fer to or place in trust for Americans unlimited 
amounts o f non-U.S. assets which will never be sub­
ject to U.S. wealth transfer tax. Such an opportunity 
suggests consideration o f the creation o f a very long­
term or perpetual trust by a foreigner for American rel­
atives or friends whom the foreigner wishes to benefit.

Six American states allow trusts to last perpetual­
ly: Alaska. Delaware. Idaho, South Dakota, and Wis­

consin. Alaska may be the preferable o f all for 
several reasons. First, if the foreigner wishes, he or 
she could remain a beneficiary o f an Alaska trust to 
whom (he trustee could make distributions without 
causing the trust to be includible in his or her estate for 
federal estate tax purposes. This could be very impor­
tant due to the major distinction in the taxation o f for­
eigners for gift tax purposes on the one hand, and 
estate tax purposes on the other. Lifetime gifts by for­
eigners of U.S. securities are not subject to U.S. gift 
tax but those same securities, as a general rule, are 
subject to U.S. estate tax if includible in the foreign­
er's estate at death. Hence, a foreigner could transfer 
U.S. stock to an Alaska Dust free o f U.S. tax, remain 
an eligible beneficiary for life and yet avoid U.S. 
estate tax on the trust assets at death. Also, only Alas­
ka has a statutory rule o f what makes a trust be treated 
as sited there: (i) there must be an Alaska trustee 

.'whose duties ccnsist at least of maintaining a set of 
trust records and of' preparing or arranging for the 
preparation of any trust tax returns, (ii) part o f the trust 
assets must be maintained in Alaska, such as by main­
tenance o f a bank or brokerage account there, and (iii) 
some pan of the administration must occur in Alaska, 
such as holding some trustee meetings there or effect­
ing some “trades" there.

In fact, even if  a foreigner does not wish to benefit 
Americans but simply wants to create a trust for his or 
her own benefit that is protected from claims o f his or 
her creditors, an Alaska trust may t  j preferable to one 
created ii an “offshore” jurisdiction even if that juris­
diction provides for the trust assets to be protected 
from claims o f the grantor’s creditors. For several rea­
sons, many foreigners acquire or maintain assets in the 
United States. Holding those assets through an Alaska 
trust may well provide an additional level o f protec­
tion for them.

Alaska Limited Partnerships and Limited 
Liability Companies

Limited partnerships and limited liability compa­
nies have become a mainstay in business and personal 
planning. The adoption by the Treasury Department of 
the so-called "check the box" regulations effective Janu­
ary 1, 1997, vastly simplified the formation and admin­
istration o f such entities. See Deas. Reg. §301.7701-1,
2, 3. Prior to the adoption of those regulations, four 
complex factors (known as "corporate characteristics 
factors") had to be analyzed to determine whether an 
entity other than a corporation would be taxed as a cor­
poration or as a partnership. It is generally preferable 
for an entity to be taxed as a partnership rather than a 
corporation because profits arc taxed once, losses are 
passed through to the owners of the entity, and adjust­
ments to basis are usually more favorable. See, e.g.,
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IRC} 754. Moreover, entities treated as partnerships for 
income tax purposes can be much more flexible in for­
mation, operation and ownership than so-called S corpo­
rations. Subject to certain exceptions (such as for 
domestic (b.S.) corporations), an entity may elect on its 
first tax return filed after 1977 to be treated as a partner­
ship (or, alternatively, as a corporation) for federal 
income tax purposes.

Entities treated as partnership-, in certain circum­
stances, can be used to enhance the protection o f assets 
from claims of creditors. First, “buy-out" provisions 
contained in a partnership agreement for other docu­
ment) sometimes provide other owners or the entity 
itself the right to buy partnership interests (or compara­
ble interests in a LLC) from a partner who oecomes 
bankrupt. Although these “triggered by bankruptcy" 
provisions sometimes are not enforceable, they may be 
enforceable in certain other cases. In any event, their 
mere existence may chill a creditor from attempting to 
attach a partnership interest. Second, as a general mat­
ter, any creditor who does succeed to the economic 
interest of the bankrupt partner but does not become a 
partner (because, for example, state law or the partner­
ship agreement so provides) nonetheless may be taxed 
apparently on a pro rata portion of the income, even if  
no distributions are made. See Rev. Rul. 77-137,1977- 
1 C.B. 178. This may make the attached interest in the 
partnership a liability in the hands o f the creditor 
(because it may gene, ate an income tax liability with­
out a concomitant distribution o f cash or other assets.) 
which may cause the creditor to agree to dLjoige the 
asset at a lower price or possibly to abandon it  Under 
the law of virtually all jurisdictions, however, a court 
having jurisdiction over the partnership may order its 
liquidation for any “equitable" reason. See, e.g., 8A 
N.Y. Cons. Law §121-802. In addition, under those 
state laws that o'herwise permit a partner to demand io 
be bought out upon six month's notice (which is the 
default rule contained in the Revised Uniform Limited 
Partnership Act), a creditor might convince a court that 
a creditor should be able to exercise that power to be 
liquidated out.

Under the new Alaska law, a c< urt will be able to 
order the dissolution o f a partnership or limited liabil- 
itv company only if it determines that it is impossible 
for the enterprise to continue to operate. Therefore, 
the court will be unable to order a liquidation merely 
for an "equitable" reason. In addition, unlike the 
default rules under most state laws, an Alaska limited 
partnership or limited liability company does not go 
out of xistence upon the death o f a general partner of 
a limited partnership or o f a member of an LLC.

Limited partnersMps and LLCs are widely used 
for estate planning. They can accomplish many goals, 
including providing a family unit with an opportunity

to shift income more efficiently, share in lower broker­
age and investment advisory fees, and centralize and 
harmonize the management o f assets and investment 
decisions. Use of these entides chanprs the nature of 
what is owned. In other words, family members no 
longer c vn an interest in the assets owned by the part- 
nership or LLC, but rather own interests in the partner­
ship or LLC. Because the nature o f the family's inter­
est changes, so does it value. Often, the value is 
reduced. Lower value may mean lower gift, estate, or 
generation-skipping transfer tax when an interest is 
transferred. It can also mean a smaller “step-up" in 
income tax basis at death. See IRC § 1014.

The Internal Revenue Service has shown a strong 
and growing incliuadon to disregard the existence of 
the partnership (or LLC) when disregarding its exis- 

„ tence would result in a larger value for estate, gift, or 
> generation-skipping transfer tax purposes, and thus, 

higher taxes. The Service'' attack, to date, has 
revolved around four primary arguments. See, gener­
ally, Aucutt, “More on Deathbed FLPs," 9 Probate 
Practice Report 1 (August 1997), for a discussion of 
some of these arguments.

First, the IRS has contended that the taxpayer may 
be making a gift upon formadon of the endty to other 
equity owners (e.g., partners) if the taxpayer receives 
back an interest worth less than what he or she con­
tributed. The argument may not be sound. For exam­
ple, upon terminadon any such “gift" to the other part­
ners may be offset by a "gift" back from the others. If 
so, any transfer upon formadon must be for full consid- 
eradon and cannot be a g ift At least in some cases, the 
courts have not completely dismissed the argument that 
a gift can be made upon formadon, thus this argument 
should not be disregarded in forming a limited partner­
ship or LLC. Ct. Estate ofTrenchard v. Commissioner, 
T.C. Memo 1995-232. See, also, Horn, “Limited Part­
nerships: Some Thoughts and Theories about Key 
Issues." 23 ACTEC Notes 37 (Summer 1997).

Second, the IRS has contended that the existence 
o f the partnership should not be respected in those 
cases where the part'- -rship was formed only for tax 
reduction reasons, ai -ast if its existence has no other 
substandal economic impact. It cppears more likely 
that tu-re will have been a smaller non-tax impact if a 
transit.- o f partnership units occurs immediately after 
the formadon of the entity. See, e.g., Nadonal Office 
Technical Advice Memorandum (NOTAM) 9719006 
(formadon o f partnership by individual who was ter­
minally ill and died two days after partnership was 
formed). See, also, NOTAM 9723009 (formadon 54 
days before death), and NOTAM 972500" (formadon 
two months before death).

Third, the Internal Revenue Service also has 
recently contended that the existence of the partner­
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ship should be ignored because it constitutes a restric­
tion on the use o f  the assets o f  the partnership. See. 
e.g.. NOTAM 9719006. IRC *2703 provides that, w* 
certain circumstances, an option, agreement, or other 
right to acquire or us* property at a price less than fair 
market value or any restriction on the right to sell or 
use the property is ignored for estate, gift, and genera­
tion-skipping transfer tax valuation purposes unless it 
is established by the taxpayer that the option, etc., is 
comparable to similar ones found in arms’ length 
transactions.

Fourth, the IRS has attempted to attack partnership 
discounts under IRC {2704(b), on the basis that die 
partnership agreement (or LLC operating agreement) 
imposes one or more applicable restrictions. See, e.g., 
NOTAM 9724703 (provision o f partnership agreement 
that eliminates the right under Massachusetts law of a 
limited partner to withdraw on six months' n jtice is 
disregarded). A restriction is disregarded for valuation 
purposes under Code Sec. 2704(b) only if the restric­
tion will expire or if  the family acting together without 
non-family members can remove it. It is understood 
that the Internal Revenue Service may contend that any 
applicable restriction in a partnership that contains a 
fixed term (such as terminating in the year 2039) 
means that the applicable restriction will expire by the 
terms o f the partnership when the term of the partner­
ship ends, and, therefore, any such restriction should be 
disregarded for valuation purposes. The Internal Rev­
enue Service may also contend that the family can 
remove any applicable restriction (which under TYeas. 
Reg. §25.2704-2(b) is to be determined under default 
state law, and not as limited by the terms o f the partner­
ship agreement) even in a circumstance where a non­
family member (such as a niece or nephew) is also a 
partner. Under the partnership laws o f many states, 
certain actions may not require unanimous consent of 
all the partners (unless the partnership agreement 
expressly so provides).

Alaska law was amended nor only to permit sim­
pler formation of limited partnerships and LLCs pur­
suant to the check-the-box regulations and to use them 
more effectively for asset protection and other non-tax 
reasons, but also to assist a taxpayer in resisting such 
IRS attacks on valuation of interests in partnerships 
and LLCs. First, Alaska law is now clear that a single 
member (one owner) LLC may be formed. Forming a 
limited partnership with only one real owner o f equity 
(e.g.. the same person owns all limited partnership 
interests and all o f the stock o f a corporation which 
owns a relatively small general partnership interest) or 
a single member LLC should avoid any argument by 
the Internal Revenue Service that a gift is made upon 
formation from one owner to another. (If a husband 
and wife, both o f whom are United States residents, are

the only partners or members, there also is no taxable 
gift because any gift from one to the other should qual­
ify for tire gift tax marital deduction under IRC {2523, 
barring some provision that would make it a so-called 
“terminable interest.'*) The Internal Revenue Service 
has essentially conceded that a subsequent gift of an 
interest even in a wholly owned enterprise is to be val­
ued by looking at the interest transferred in isolation. 
Rev. Rul. 93-12, 1993-1 C.B. 202. Hence, the “deple­
tion o f the value o f the estate" argument, which is 
essentially what the gift upon formation contention is, 
should not arise if the entity is formed by a single 
owner who thereafter makes gifts to others o f interests 
in the entity.

One o f the most effective ways to avoid the IRS 
contention that the partnership was formed only for 
tax reduction reasons and without any other substan­
tial economic or other impact is to operate the partner­
ship or LLC for substantial period o f time prior to 
making gifts or sales o f the units (and forming it as 
long before death as practicable if the interests in it 
will be held until then). As mentioned above, limited 
partnerships and limited liability companies often pro­
vide significant noa-iax_ benefits, such as providing for 
asset protection and lower brokerage or investment 
advisory fees through the aggregation o f wealth. By 
making gifts o f relatively small interests in the enter­
prise, the others who receive these transfers can partic­
ipate in such non-tax benefits attributable to the struc­
ture o f the enterprise.

The IRS argument that the existence o f the part­
nership should be ignored under IRC {2703 appears 
flawed. It is based on the Code section, regulations 
promulgated thereunder, and its legislative history, 
which indicate that the section applies only with 
respect to the property which is the subject o f the gift 
or transfer at death. In the cose of gifts or transfers at 
acath o f partnership interests, it is those interests (not 
the underlying partnerships assets) that must be 
restricted for the section to apply. As mentioned, the 
section does not apply where the taxpayer establishes 
that unrelated third parties have entered into similar 
arrangements. Presumably hundreds o f such entities 
will be created under Alaska law, a majority of which 
probably will be created by unrelated third parties. In 
many cases, these agreements will contain no provi­
sions other than those provided under default state law. 
This may help establish that any family partnership 
agreement or limited liability company, at least to the 
extent that the governing agreement does not provide 
additional restrictions, is the same as that entered into 
by unrelated third parties.

The new Alaska law should go far in combatting 
the IRS arguments under {2704(b). First, as a matter 
of default state law, Alaska limited partnerships and

23 ACTEC Notes 244 (1997)



limited liability companies list indefinitely (just as 
corporations do). In addition, as a matter o f default 
Alaska law, the terms o f a partnership agreement (or 
governing documents o f a limited liability company) 
can only be changed with the unanimous o f all part­
ners (or members o f an LLC). Hence, if there is any 
partner who is not a family member (such as a niece or 
nephew), the family will not be able .o remove the 
restriction and. accordingly, it should not constitute an 
applicable restriction the eristenee o f which may be 
disregarded under IRC {2704(b).

Alaska has also eliminated any right o f a limited 
partner or LLC member to demand to be bought out on 
six months' notice. In fact, under default state law, a 
partner or member is entitled to distributions only a s ' 
provided in the governing documents. Moreover, 
unlike the default rules under the law of virtually all 
the other states, neither a limited partnership nor a lim­
ited liability company is dissolved under Alaska law 
upon the death o f  any general partner or member. 
Rather, a limited liability company continues for as 
long as there is one member. A limited partnership 
continues in existence as long as there is another gen­
eral partner, or if there is none, it dissolves only if  a 
majority-in-interest o f the remaining partners fail to 
elect a new general partnei within 90 days.

New Delaware Asset Protection '(Yust Legislation 
Elective July 1, 1997, Delawtir; enacted a new law 

similar to and intended to produce tire same estate plan­
ning and asset protection benefits tliat the Alaska *Dust 
Act provides. The official sjmopsis o f the new Delaware 
law states that the purpose of the /Vet is to facilitate the 
establishment of trusts in Delaware and is intended to be 
like the Alaska Trust A ct In fact much o f the language 
in the Delaware law is identical to the Alaska law.* 

Unfortunately, it appears that the Delaware law 
will provide less asset prote; ion than the Alaska law 
will. Perhaps o f much greater significance, it may not 
be possible for a gift to a self-settled trust formed 
under Delaware lew, as enacted, to be complete for

federal tax purposes. See Deta. Stat Ann. {3573 , 
Subsection {3373 (a ) appears to provide that the trust 
is permanently available to discharge the grantor’s 
obligation to pay alimony, child support, and property 
settlement awards even if the obligation arises after the 
transfer to the trust occurs. As indicated above, a 
transfer is incomplete for Federal estate and gift tax 
purposes to the extent the grantor can relegate the 
grantor's creditors to the trust. Here, because the 
potential use o f trust assets is limited and probably 
ascertainable, it seems the transfer might be only part­
ly incomplete (i.e., to the extent potential use o f trust 
assets for child support, etc. is ascertainable). See 
TYeas. Reg. {20.2036- l(aXii).

Probably most troublesome is {3573(b), undar 
which the grantor can certify in writing to any cred,'tor 

\  (including apparently someone who becomes a credi-
t- . tor after the trust has been created) that the trust assets

are available to satisfy the creditor’s claim. That certi­
fication seems to make the trust assets available to that 
creditor. This virtually assures that the gift to the trust 
is incomplete, because the grantor can relegate his or 
her future creditors to the trust assets. This power of 
relegation is sufficient to render the gift incomplete. 
Rev. Rul. 77-378, supra.

Third, under {3573(c) the trust assets arc perma­
nently available to claimants who have suffered per­
sonal injury, death, or property damage that occurs 
prior to the transfer to the trust. It appears quite cer­
tain th?f these claimants continue foi all time to have 
access .o the property in the Delaware trust to satisfy 
their claims, even if the transfer to the trust was not a 
fraudulent conveyance. It seems that transfers to the 
Delaware trust ar e incomplete to the extent o f any such 
pre-transfer claims, under Dcla. Stat. Ann. {3573(c).

Nonetheless, supporters o f the new Delaware trust 
act are likely to seek to have these potential problems 
with the legislation cured early in that state’s 1998 leg­
islative session. With certain changes, Delaware law 
will provide the same estate planning benefits current­
ly available under Alaska law.

Notes

1 T h e  ex ten t o f  asse t p ro te c t io n  is d iscu ssed  in  m o re  d e ta il in  
H om p e s c h . R o th s c h i ld  and  B la t tm a c h r . 'D o e s  th e  N ew  A la s k a  
T ru s ts  A c t P ro v id e  an  A lte rn a t iv e  to  the F c re ig n  T ru s t ? "  The Jour­
nal of Asset Protection, 9  (J u ly -A u g u s t . 1 9 9 7 ) .

:  F o r  e x am p le . R e v . R u l .  7 7 - 3 7 8  sta tes , in  p a n :
T h e re  w o u ld  be  n o  d o u b t o f  h is  n o n lia b i li t y  f o r  g if t  

ta x  u p on  the v a lu e  o f  the in c om e  i f  lie  had  re se rv ed  to  
h im s e l f  the a b so lu te  r ig h t to  the in c om e  fo r  h is  li fe .  B u t 
h e  m ade  n o  such  re s e rv a t io n . He transferred the entire 
propern. Whether he would enjoy any of Its Income 
depended entirely on the trustee, who. In his uncon­
trolled discretion, could deprive him of it completely, (t

was o n ly  b y  v ir tu e  o f  the tru s te e ’ s d ire c t io n , w h ich  on  
th is re c o rd  m ust be re g a rd ed  as e n t ire ly  v o lu n ta ry , that 
the d o n o r  re c e iv ed  an y  o f  the in c om e : and th is d ire c t io n  
m ig h t b e  te rm in a te d  w h e n e v e r the tru s te e  d e em ed  it 
p ro p e r tiiat the w ife  s h o u ld  re ce ive  the in com e . Such a 
hope of passive expectancy is not a right. It Is not 
enough to lessen the value of the property transferred.... 
'Whether the grantor enjoy any of the trust's assets is 
dependent entirely on the uncontrolled discretion of the 
trustee. Such a hope or passive expectancy does not 
lessen the value of the prope.ry transferred....' Rev . 
R u l. 6 2 - 1 3  is h e re b y  c la r i f ie d  to  rem ov e  any im p lic a t io n
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(hoc an  e n t ire ly  v o lu n ta ry  p ow e r h e ld  b y  a  tru s te e  to  d is ­
t r ib u te  a l l  o f  the  tru st's  assets to  th e  g ra n to r  is  s u ff ic ie n t  
to  re n d e r a  g i f t  in c om p le te  e ith e r in  w h o le  o r  In  p a r t  
(em p h a s is  a d d ed ).
' S e c tio n  2 0 3 6 (a X  I ) re q u ire s  that the d e c ed en t re ta in  c ith e r  
~ s i o o  o r  e n jo ym en t*  o r  'the r ig h t to  the  in c o m e .' I f  h e  has 

le g a l r ig h t to  in c om e , th e  'in c om e ' p h ra se  w o u ld  n o t  su p p o r t 
u s io n  u n d e r S e c t io n  2 0 3 6 .  P e rh a p s  it m a y  b e  s a id  h e  h a s  
tied  'e n jo ym en t .' H ow ev e r , i f  s om e  m ean in g  is  to  b e  a c c o rd -  

th e  w o rd  're ta in ed ,' s om e  sh ow ing  o f  an  a r ra n g e m en t , m o re  
■ th e  fa c t tha t in c o m e  w as p a id  to  the  d e c e d e n t , s h o u ld  b e  
i r e d . . . .  S in c e  su ch  tra n s fe rs  a re  t re a ted  a s  c o m p le te  w hen  

f o r  g i f t  tax p u rp o se s  th e re  is  e v en  le s s  re a s o n  f o r  th e  im p o - 
o f  esta te  tax  l i a b i l i t y  u n d e r S e c tio n  2 0 3 6 . ’ *
S te p h e n s  e t a l . .  Federal Estate and Gift Taxation, 

[ 4 ] [ c j  ( fo o tn o te  n um be rs  and fo o tn o te s , o th e r  than  a  p o rt io n  
te x t f r o m  n . 4 2 *  om itte d ) .

4 N e ith e r a p r iv a te  le t te r  ru lin g  n o r  a n a t io n a l o f f i c e  te c h n l-

\

c a i a d v ic e  m em o ra n d u m  m a y  be c ited  o r  u sed  as p receden t. IR C  
I  6 1  IO ( jX 3 ) .  H ow ev e r , th e y  o ft e n  a re  in d ic a tiv e  o f  the  in te rn a l 
R even tre  S e rv ic e 's  p o s it io n .

'  T h e re  a re  (o u r  e x cep t io n s  (Or lim ita tion s ) to  the new A la sk a  
sp end th rift ru le : ( i )  to  the  ex ten t the t ra n s fe r is a frau du len t c o n ­
veyance , ( i i )  to  the ex ten t th a t the g ra n to r is in d e fa u lt b y  3 Q o r  m o re  
day s  in c h ild  support, (U i )  to  the extent that the g ran to r re ta in t the 
righ t to  d is tr ib u tion s , o r  (h r )  to  the extent that the g ran to r retains a 
p ow e r to  re v o k e . A  p ow e r to  re v o k e  doe s  no t inc lude a p ow e r to ve to  
d is trib u tion s to  o th e rs  o r  to  exe rc ise  a  testam entary spec ia l p ow e r o f  
appo in tm en t. T h ese  tw o  p ow e rs  (L e ., to  ve to  o r  exerc ise  a  testam en­
ta ry  sp ec ia l p ow e r) can  be  used  to p reven t the tra n s fe r to  the trust 
from  be ing  a c om p le ted  g if t , bu t the re ten tion  o f  e ith e r p ow e r w i ll 
cause in c i s i o n  in  the g ra n to r 's  estate fo r  fed e ra l estate tax  purposes.

4 S e e , g e n e ra lly , H o tn p e sc h , "A la s k a  v. D e law a re : C o m p a r i­
son  o f  R e c e n t T ru s t L e g is la t io n ,"  to  be  p u b lish e d  in  Probate A 
Property (J a n ./F e b . 1 9 9 8 ) .  M r . H o tn p e s c h  w as th e  p r in c ip a l 
d ra f te r  o f  the  A la s k a  L L C /L im ite d  P a rtn e rsh ip  A m endm en t A c t
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ESTATE PLANNING

A l a s k a  C o n s e n s u a l  C o m m u n i t y  

P r o p e r t y  L a w  A n d  P r o p e r t y  T r u s t

T,
I n m ost com m unity 

property states, 
many forms of prop­

erty acquired by a mar­
ried coup le  are auto­
matically held as com­
munity property, unless 
the couple enter into a 
bind ing agreement to 
treat their assets as sep­
arate property. The Alaska Com­
munity Property Act (the Act) gives 
Alaska residents the option of con­
ducting their marital finances with­
in a community system, making it 
the first w holly consensual com ­
munity property statute in nearly 
60 years.1 Of even greater impor­
tance to estate planners in other 
states, how ever, the Act a llow s 
both residents and non-residents to 
establish Alaska Community Prop­
erty Trusts, by which specific assets 
can be held as community proper­
ty under Alaska law

A l a s k a  C o m m u n i t y  
P r o p e r t y

The Act, which became law on 
May 22, 1998, allows a husband 
and wife who are both domiciled 
in Alaska to enter into an agree­
ment that converts any or all of 
their property into com m unity 
property.2 The Act draws many of 
its key provisions from the 
Uniform  Marital Property 
Act, w hich has previously 
been adopted only in W is­
consin .^  The key elements 
o f the Alaska com m unity 
property rules for residents 
are that; _____

HE STATE OF ALASKA has adop ted  a new  com m unity 
p roperty  law by w hicii a m arried  co u p le  may e lec t to  

treat all o f their assets o r specific as­
sets as com m unity property . This ar­
tic le  d iscu sses  Hie e s ta te  p lan n in g  
uses and  im plications o f converting  
o n e 's  separate p roperty  to com m uni­
ty p ro p erty , and  h o w  non-A laskans 
may use an /Alaska Com m unity Prop­
erty Trust to obtain the tax and non­
tax benefits o f com m unity  p roperty  
status for select assets.

non-transferring spouse 
c o n se n ts , except fo r 
gifts that do not exceed 
$1,000 in any calendar 
year o r larger g ifts 
w hich  are reasonable, 
in light of the economic 
position o f both sp ou s­
e s;9

1. The couple may select which 
assets are to be community prop­
erty and which are to be held in 
som e other form of separate or 
joint ownership;'1

2. Community property may be 
ow ned w ith righ ts o f su rv iv o r­
sh ip ;5

3. Each spouse ow ns and may 
control a one-half interest in the 
com m unity p ro p erty ,6 but the 
spouses may choose to grant man­
agement authority to one o f 
them;7

4. Each sp o u se  i s  required to 
act in good faith toward the other 
with respect to their community 
property R

5. A spouse may "reclaim" com­
munity property given to a third 
party by one o f them u n le ss the

fly J o n a t h a n  G. B l a t t m a c h r
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6. An Alaska court may equ i­
tably divide community property 
along with marital property in the 
event o f divorce, except to the ex­
tent, if any, the spouses have pro­
vided otherw ise in a community 
property agreement or trust;.10

7. Community property is  not 
subject to a claim by a surviving 
spouse to any minimum or elective 
share when the first spouse d ie s;11

8. An Alaska Community Prop­
erty Agreement may be set aside if 
it is  found that it w as u n co n ­
sc io n a b le  when made, was not 
voluntarily executed, or that he or 
sh e  w as not g iven and did not 
have fair and reasonable d isc lo ­
sure o f the property and financial 
ob ligations o f the other sp ou se  
and did not voluntarily waive such 
disclosure 12

T h e  A l a s k a  
C o m m u n i t y  P r o p e r t y  

T r u s t
Both resident and nonres­

ident married couples may 
classify property as commu­
nity property by transferring 

  it to a community property
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trust and by providing in the trust 
agreement that the property is  
community property. >5 The Act 
requires for a valid Alaska Com­
munity Property Trust that:

1. One or both spouses transfer 
property to a trust;

2. The trust expressly  declares 
that som e or all the property 
transferred is  community property 
under Chapter 75 of Title 34 of the 
Laws of the State of Alaska;

3 At least one trustee o f the 
trust is  a “qualified person” whose 
powers include or are limited to a. 
maintaining records of the trust 
and b. preparing or arranging for 
the preparation o f 3ny income tax 
returns that must be filed by the 
trust. A "qualified person" is an in­
dividual Alaska domiciliary, Alaska 
trust company or Alaska bank as 
d e scr ib ed  in AS 34 .75 100(a) 
(M ich ie  1998). The p o w ers to 
maintain trust records and prepare 
or arrange for the preparation of 
trust income tax returns may be

given either to the Alaska trustee 
alone or to the Alaska trustee and 
one or more other trustees;

4. The Trust must contain the 
following language (in capital let­
ters) at the beginning of the trust 
agreement:

T H E  C O N S E Q U E N C E S  O F  T H IS  
TRUST M AY  BE VERY EXTENSIVE, 
IN C L U D IN G . B UT  N O T  L IM ITED  
TO, YO UR  RIGHTS WITH RESPECT 
T O  C R E D IT O R S  A N D  O T H ER  
TH IR D  PARTIES. A N D  Y O U R  
R IG H TS W ITH  Y O U R  SP O U SE  
BOTH D U R IN G  TH E C O U R S E  O F 
Y O U R  M A R R IA G E  A N D  A T  T H E  
T IM E  O F  A D IV O R CE . A C C O R D ­
IN G L Y . T H IS  A G R E E M E N T  
SH O ULD  O N LY  BE SIG NED  AFTER 
C A R E F U L  C O N S ID E R A T IO N  IF 
Y O U  H A V E  A N Y  Q U E S T IO N S  
A B O U T  TH IS A G R EEM EN T , Y O U  
SH O U L D  SEEK  C O M P E T E N T  AD- 
V ICE .H

5 Both sp ouses must sign the 
trust, even if on ly one transfers 
property to the trust;

6. The trustees must maintain 
records that identify which prop­
erty held by the trust is  communi­
ty property and w hich  property 
held by the trust is not community 
property.

An Alaska Community Property 
Tru st that m eets these  requ ire­
ments will allow the conversion of 
the trust a ssets from separate or 
jo int property in to  com m unity 
property. Furthermore, it allow s 
the spouses to enter into enforce­
able agreements regarding:

1 Their rights and obligations 
in the property transferred to the 
trust;

2. The management and control 
of the property transferred to the 
trust;

3 The disposition of the prop­
erty transferred to the trust in the 
event o f the d isso lu t io n  o f  the 
marriage or o f the trust, death of 
either or both spouses or the oc­
currence or nonoccurrence of an­
other event;

4. The choice of law governing 
the interpretation of the trust; and

5. Any other matter that affects 
the proper?) transferred to the 
trust and does not violate public 
p o licy  or a statute im p o sin g  a 
criminal penalty.

An Alaska Community Property 
Trust may not be amended or re­
voked unless the agreemen' itsell 
provides for revocation on a par­
ticular date or on the occurrence 
of a particular event or unless the 
agreement is amended or revoked 
by a later com m unity property 
trust. To amend or revoke the 
trust, the later community proper­
ty trust is  not required to declare 
anv property held by the trustee 
as com m unity p roperty . T h is  
m eans that the sp o u se s  may 
amend the trust to transm ute 
property back from com m unity 
property to separate property 
Both an Alaska Community Prop 
erty Trust and a later (amending) 
Community Property Trust are en­
forceable without consideration,
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