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(8) if an employee when injured is a minor, ail apprentice, or a trainee in a
formalized [FORMAL] training program, as determined by the board, whose wages
under normal conditions wou'i increase during the penou of disability, the projected
increase may be considered by the board in computing the gross weekly earnmgs of the
emoloveefil [|f the minor, apprentice or tniaee would have likely continued that
training program employment, then their » mpenMtlon shall be on their average
weekly wage at the time of injury rather than a “look back” average wage
calculation?

(9) if the employee is injured while performing duties as a volunteer
ambulance attendant, volunteer police officer, or volunteer fire fighter, then,
notwithstanding (!) -(6) of this subsection, the gross weekly earnings for calculating
compensation shall be minimum gioss weekly earnings paid a full-time ambulance
attendant, police officer, or fire fighier employed in the political subdivision where the
injury occurred, or, if the political subdivision has no full-time ambulance Ittend?'”,
police officers, or fire lighters, at a reasonable figure previously set by the poll cal
subdivision to make this determination, but in no case may the gross weekly earnings for
calculating compensation be less than the minimum wigc computed on the basis of 40
hi urs work per week,

(10) if an employee is entitled to compensation under AS 23 30 180 and
the board determines that calculation ofthe employee s gross weekly earnings under (1)
- (7) of this subsection does not fairly reflect the employee’ earnings during th< period
0f disability, the board shall determine gross weekly ean Igs by considering the nature

of the employee’s work, work history, and resulting disability, but compensation
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calculated under this paragraph may not exceed the employee s gross weekly earnings at

the time ofinjury
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*Sec.16 AS 23 30 041 (k) is amended to read:
(k) Benefits related to the reemployment plan may not extend past two
years from date of plan approval or acceptance, whichever date occurs fLst, n
which time the benefits expire. If an employee reaches medical stability before
completion of the plan, temporary total disability benefits shall cease and
permanent impairment benefits shall then be paid at the employee's temporary
total disability rate. If the employee permanent impairment benefits are
exhausted before the completion or termination of the reemployment process
[PLAN], the employer shall provide compensation equal to 70 percent of the
employee's spendable weekly wages, but not to exceed 103 percent of the average
weekly wage, until the completion or termination of the process [PLAN], except
fhat any compensation paid under this subsection is reduced by wages earned by
the employee while participating in the process [PLAN] to the extent that the
wages earned, when combined with the compensation paid under this subsection,
exceed the employee's temporary total disability rate. If permanent partial
disability benefits have been paid in a lump sum before the employee requested or
was found eligible for reemployment benefits, payment of benefits under this
subsection is suspended until permanent partial disability benefits would have
ceased, had those benefits been paid at the employee's temporary total disability
rate. |If permanent partial disability or permanent partial impairment benefits

have been paid in alump sum before the employee requested or was found eligible

for reemployment benefits, payment of benefits under this subsection is suspended
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until permanent partial disability benefits would have ceased, had those benefits
been paid at the employee’s temporary total disability rate, notwithstanding the
rovisions of AS 23 30 153(j). A permanent impairment benefit remaining unpaid
upon the completion or termination of the plan shall be paid to the employee in a
single lump sum. An employee may not be considered permanently totally
disabled so long as the employee is involved in the rehabilitation process under
this chapter. The fees of the rehabilitation specialist or rehabilitation professional '

shall be paid by the employer and may not be included in determining the cost of

the reemployment plan
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ALASKA CHIROPRACTIC SOCIETY’S
COMMENTS TO THE
WORKERS’ COMPENSATION
AD-HOC COMMITTEE
January 14, 2005

It is the Alaska Chiropractic Society's current understanding that the purpose of this
Ad-liiv* committee is to explore solutions to improve the Alaska Workers' Compensation
systen The only document and information we have had the privilege to review at this
point sthe WCCA document authored by Dale R Walaszck, PA-C.

I'ne / laska Chiropractic Society (ACS) is encouraged b\ the "collective solutions-based
appn-ach™ to bring about changes in the Workers” Compensation system that has been

endorsed by the WCCA.

Tin ACS requests that you provide all data and information that is being presented and
con i 'crcd in your decision so that we may evaluate and provide another perspective. It is
hoped that the ACS can continue to be an active participant in a legitimate dialog of pros
and cons of various ideas. We would also like to know who the members of the Ad-hoc

committee are and who they represent.

The to! owing are some key areas that need to he addressed to have a comprehensive
review. nolicy recommendations, and a positive outcome;

) Significant detailed data is lacking.
2 1Legislative funding of a study that provides significant detailed data.

3) Dtili/.e a Chiropractic research scientist as part of the study setup and
evat lation team.

It is noted that several states have been experimenting with a variety of cost-effective
methods to deliver WC benefits efficiently and we may wish to emulate them. However,
we should use caution and review the consequences of applying those changes to Alaska.
Most importantly we should avoid the mistakes that other states have made and review

studies performed by other states.

The ACS has provided an electronic copy of the complete Florida Worker’s
Compensation Study dated January 2X, 2002. (found at www.melofamcrica.com)

hilp:/lwww.mctamer.com/Rcporls/Workers® 20comp/Inll%20report.pdf


http://www.melofamcrica.com
http://www.mctamer.com/Rcporls/Workers%5e

Wc arc additionally providing a color glossy of the executive summary and summary
brochure for your review. The study showed:

« As the proportion of professional services provided by Chiropractic Physicians to
specific cases increased,
1) Medical and other claims costs substantially decreased.
2) Claimants reached maximum medical improvement in st ificantly less time.
3) Claimants returned to work in significantly less time.

+ Based on estimated savings per claim, dramatic savings (possibly in the billions
01 dollars) may be possible with increased workers”compensation claimant access
lo chiropractic treatment for specific low back and other musculoskeletal
conditions.

« Chiropractic treatment offers the added benefit of very low risk of negative side
effects compared to surgical and/or pharmaceutical care for similar maladies.

The results of the Florida analysis indicate:

« Current Florida policy has clearly impeded workers” compensation claimant
access to chiropractic care through a medical (M.D.) gatekeeper system, and
should be revised to allow injured workers direct access to chiropractic care.

+ Current policy appears to he based on a comparison of office visit costs between
chiropractic versus allopa ' care management, thus not factoring in the costs of
pharmaceuticals, hospitalizations, surgeries referrals to allied health care
providers for radiology and therapy services and work loss, in addition to other
related disability costs.

+ Allowing injured workers direct access to chiropractic care would be consistent
with recently documented successes in improving delivery and reducing costs of
health care within the U.S. military, the U.S. Medicare system, the Health
Maintenance Organization of lllinois, and numerous workers' compensation
systems throughout the nation and world.

The ACS is also providing a copy of the American Chiropractic Association's (ACA)
recent "Chiropractic Research Synopses” which has short summaries along with the
research cites under three categories; Patient Satisfaction. Return to Work/Indirect Costs,
and Efficacy.

There is also a retrospective study 11Manipulative Physiol nier 2u<u. 27.442-ki entitled: An
Evaluation of Medical and Chiropractic Provider Utilization and Costs: Trcatine Injured
Workers in Nouh Carolina. They conclude: “These data, with acknowledged limitations
of an insurance database, indicate lower treatment costs, less workdays lost, lower
compensation payments, and lowei utilization of ancillary medical services for patients
treated by DC's."

Dale R. Walaszek, PA-C, in the WCCA document has done a good job of laying out
some of the pro” and con’s of various ideas put out for discussion. He also reminds us
that the WC system guarantees employees compensation for medical costs and lost



income when injured at work while reducing litigation costs and removing uncertainties
associated with a tort system (personal injury) liability.

Dale R Walaszek. PA-C' points out that, according to the NCCI. the average workers’
compensation claim in Alaska was about $38,000 per claim in 2004. The associated
medical expenditures were about 55 percent of the total cost. He states that although the
escalating cost of medical care accounts in part for WC” expenditures, it is the utilization
of health care services that drives overall expenditures. The solution isn't simply to cut
physicians fees, but rather to reasonably direct the utilization of services.

| believe that Dale R Walaszek, PA-C is well intentioned with his idea of directing the
utilization of services. While this is a valid consideration it raises concerns about hfw
others may interpret and carry this out given the historical discrimination against
chiropractic care. Direction could be made toward increasing the utilization of
chiropractic care given the research mentioned above, but it could also result in the
opposite occurring based on historical biases. You can look at Chiropractic coverage
under Medicaid as an example of this bias currently existing within the State of Alaska.

Managing the utilization issue by adopting medical treatment guidelines for the
diagnosis, evaluation, and management of injured workers is something that has merit.
Creating hard caps and gatekeepers would be ill advised and would raise severe concerns
with the professionals and labor representatives. Some mechanism to avoid hard cap
interpretations would be needed along with continuous updating as new clinical evidence
and formal research evidence become available.

| see interdisciplinary guidelines, education, cooperation, and understanding as having
the potential of improving efficiency and quality of care. Involving the employer in the
educational process is also very important so they can set appropriate policies internally.

However, avoiding "unproven treatment methods™ referenced in the WCCA document
should not be defined as anything that has not been proven by double blind studies. Stale
and National professional organizations should be involved in any standard discussion
and decisions including the Alaska Chiropractic Society (ACS) and the American
Chiropractic Association (ACA). You may even want to consult national college
organizations like the National Association of Chiropractic Colleges (NACC). It would
not be an appropriate role for a proposed medical director to unilaterally have authority to
dictate and change a set of standards.

ACS has had members on the Alaska Carrier Advisory Committee (CAC) for Medicare
and Nationally with Blue Cross Blue Shield in what is called the Blue Chip Program.
They provide a vehicle for the professionals lo provide input, and shape policy. The ACA
has been involved with the Insurance Industry, the Veterans Administration, The
Department of Defense and Medicare along with other individual States regarding
chiropractic and research. The ACA can sere a. a valuable resource as you go through
this process.



With the formalization of ACA s Workers Compensation Committee in June 2004, ACA
begins the outreach process by inviting worker compensation experts and insurers as
advisors to its business deliberations. Committee goals center on outreach with workers
compensation research organizations to better understand data perspectives and share
information. The purpose is to advance an integrated approach on future studies where
ACA acts as in an advisory capacity and assists in the creation of uniform data sets and
provides data observations. ACS has included a copy of the Workers Compensation
Statement "Access to Injured Workers™ that the ACA board of Governors recently

approved.

There arc a number of questions regarding utilization and expenses that can only be
answered with complete data and not speculation. Withi it the data and answers,
recommendations may be premature and based on perception.

Are the increases due to one worker classification such as a logger -vs- a secretary? Is
one sector increasing compared to others? Where is the breakdown of expenditures?
Disability costs? X-ray0 Surgery? Post surgical complications? Post surgical disabilities?
Diagnosis? E&M? Office visits? Specialists? Paraprofessionals? Time loss costs? Rehab?

Duplication of services?

What are the indemnity vosts and how are those broken down? Have there been court
rulings that affect costs? Is the problem Urban or Rural? Are there employer policies
such as "no light duty work allowed™ which are increasing co. ts? Do we have data that
shows which employers have not had a claimant return to light duty such as the Alaska

Marine Highway system?

Let me elaborate on this example. The Marine Highway system has some restrictions
requiring able bodied seamen to be able lo react in full capacity during emergencies as
imposed apparently by the Coast Guard. This should he explored with the Coast Guard
regarding any flexibility as to the percentage of the crew or number of crew that is

required.

The Marine Highway System however, applies this "No Light Duly™ policy to those
working on the ship, including ship's stewards, even when the ship is sitting in dry-dock.

The WCCA Medical Cost Containment Subcommittee recommends that the legislature
enact (lie following changes:

(1) Establish a Director of Workers”Compensation

(2) Medical Policy Unit hired by the director that would then develop guidelines

(3) Evidence-based medical guidelines developed hy the Medical Policy Unit

(4) Fair price setting for prescription drugs

(5) Employer Choice of Physician

(6) Return to Work program

Tl e ACS will address some of these ideas without being too redundant of Dale R
Walaszek. PA-C comments since he has done a lair job of listing different perspectives.



(1) Establish a Director of Workers’ Compensation

The details arc important and would determine if there would he wide acceptance,
Does the director circumvent the State Board?

What will he the true Costs -vs ¢+ Gain?

Does this simply create another level of Bureaucracy?

What would the specific function and responsibilities be for this position?

How much unilateral power and authority would this position have?

Would there be limited or biased data collection?

You need to have physician (MD/DC) input.

A Director may help guarantee up to date research and annual report development
utilizing consistent, clear, and comprehensive data. However from the WCCA document
it looks like the current system is being funded for this task already.

“The current annual report method contains many inconsistencies and unclear
reporting formats. With annual expenditures now exceeding $210 million, one would
think that adequate resources could he allocated to learn where the money goes, so that
system inefficiencies can he administered more effectively.”

Is it a lack of a director, a matter ot needing extra binding, or a lack ol will and direction
within the current system?

If the state chooses to create a medical director they should also establish a chiropractic
director similar lo Washington State, | would recommend you talk with Dr Robert Moot/,
the Chiropractic Director in Washington State since they have a slate financed and
controlled system without insurance carriers. It is not clear that we would get as much
positive result as Washington, with us using a medical director, given Alaska’s current
system with separate outside insurance carriers.

(2) Medical Policy Unit hired by the director that would then develop guidelines

The following paragraph from the WCCA again raises concerns about the interpretation

and abuse of Guidelines™.
“Due to the extensive nature of the task to develop a system with cost
containment programs such as medical treatment guidelines (implement,
provide training regarding, and continually update), the WCCA
Subcommittee believes that these services would best be performed and
maintained by hiring a medical professional, who works for the Director.
One of the core responsibilities of the medical director should involve
coordinating training programs for area health care providers on the
utilization of medical treatment and return to work guidelines.”

Are medical treatment guidelines a cost containment program? Or arc they a way to bring
consistent quality medical care and efficiencies that may, or may not, have some co >
savings as a result? The implementation, training regarding, and continually updating



mentioned in the WCCA document is encouraging and would he a legitimate need with
true evidence based medicine. If the state chooses to carry out this recommendation, the

ACS would ask you to also hire a Chiropractor.

The Policy Unit needs to understand the difference between *“guidelines™ and ““Best
Practices™ (evidence based practice and decision making). The state should look at
considering Evidence Based Medicine vs Guidelines.

“Evidence Based Medicine means integrating individual clinical expertise
with the best available external clinical vidence from systematic research.
By individual clinical expertise we mean the proficiency and judgment that
we individual clinicians acquire through clinical experience and clinical
practice. By “Best Available External Clinical Evidence” we mean clinically
relevant research, often from the basic sciences of medicine, but especially
from patient-centered clinical research into the accuracy and precision of
diagnostic tests (including the clinical examination), the power of
prognostic markers, and the efficacy and safety of therapeutic,
rehabilitative, and preventive regimens, (iood doctors use both individual
clinical expertise and the best available external evidence, and neither alone
is enough. Without clinical expertise, practice risks becoming tyrannized by
external evidence, for even excellent external evidence may be inapplicable
to or inappropriate for an individual patient. Without current best external
evidence, practice risks becoming rapidly out of late, to the detriment of

patients. ”

Sacked DE Evidence-based medicine. Semin Perinatal 1997;21:3-5

This Medical Policy Unit would need to include till stakeholders when creatii
guidelines.

What would initial costs to do this be and what would be the ongoing costs? Without first
evaluating data it is impossible to determine if there is a cost benefit to doing this.

We would require chiropractic representation and consultation with the ACS. ACA.
NACC. and a Chiropractic Research Scientist, etc.

(3) Evidence-based medical guidelines developed by the Medical Policy Unit

There will he a question of what evidence is used and what level ol evidence should he
required when you start to establish evidence-based medical guidelines.

Offsetting inconsistency in the interpretation & application of evidence...

+  “Target users" are substantively involved in evaluating the evidence accounting
for clinical realities and patient expectations (Quorum Document)



«  Standardized instruments to evaluate and rate the published evidence.
Formal consensus process to evaluate clinical experience where evidence is

lacking.
' Broad dissemination to all stakeholders.

+ The focus is on the process of care. identification of risk factors and case
complexity, techniques of response monitoring, and benchmarks for intervening
when the response is below average

The Slate needs to insure Evid'n' e-bascd efficiency -vs- hard caps or guidelines used to
arbitrarily cut cost. (i.e. Cost inment Program)

I he use of both chiropractic and medical representatives would help encourage
interdisciplinary cooperation.

If you an slow to update guidelines and take into consideration the current standard of
care you will lack medical buy-in.

Review national standards that exist and those that are being created (CCGPP Best
Practices Effort). What is the standard of care? What is taught in the accredited colleges?

“Guidelines” are not and should not be a definition ol *“reasonable and necessary”
medical treatment, This is a legal definition.

(4) Fair price setting for prescription drugs
Directing some care to chiropractors could decrease drug use and costs.

(5) Employer Choice of Physician

The following paragraph in the WCCA document suggests creating a mechanism to
establish evidence based medicine that works efficiently and motivates doctors to accept
and utilize it. The goal should not be that the "I mploycr” has the “Choice” of phy ician.

“Sending employees to mediial providers that will accept and receive training in usin”
the adopted guidelines is the most efficacious way to ensure that such guidelines are
followed..." “The goal should he to seek quality health care decisions Irom the shirt, am!
avoid the complex issues involving delay of care while "authorization is approved" or
denial ol medical fees alter the treatment is delivered. "

The establishment ol efficient evidence based medicine and motivating doctors to accept
and utilize it can happen through “buy in" and education and not employer directed
choice. You need to preserve patient choice and consider other ways to get doctor buy-in
and training. Things to explore are: certifying the doctors in workers comp by providing
training; increased fee schedule rei nbursemcnt for those trained; involve them in the
process, etc. This should not create a financial burden on the doctors and would need to
address the needs of rural doctors.



If there are doctors that appear outside the norm, isn’t there a mechanism in place to
address this? (i.e. State Examining Boards. Peer Review. Insurance company reviews,
legal system) A review of a doctor may he appropriate depending on the findings and
appropriate training may be helpful in resolving future issues This is where data would
show us whether there is a broad based problem, isolated conce. 's, or no problem outside
of the norms of medicine in other states. Are we treating the Workers”Comp System
before we have done some diagnostic testing?

There may be difficulty with choice given the rural nature of Alaska and lack of doctors
and specialists in some areas of the state.

ACS is concerned when you remove the patient's choice. Th»>can create a negative
impression that these are "Insurance Docs" hired to cut claims. It can create a negative
environment that can cause employee resentment and may unnecessarily drag out a
claim.

(6) Return to Work program Policy Recommendations

Chiropractic has a good record of returning patients to work and reducing the time loss
eXjH ;:dnures as evidenced in the research referenced earlier. ACS is supportive of effort
mentioned in the WCCA document below.

From WCCA document:
Provide tin Internet example program lot employers to utilize and consider

east incentives (on premiums) lor employers who adopt such programs.

System incentives arc needed to ensure that employers support return to work
initiatives: conversely, employee incentives are also necessary lo encourage
the goal of returning to work.

The shared goal should he a maximum improvement of functional ability and
return to the pre-injury workplace actilities with or without temporary or
permanent workplace accommodations.

It also appears that our current vocational rehabilitation needs to be looked at given the
following from the WCC \ document.

So in effect, out ol 457 eligible employees and $15.7 million snent for
Voc Rehab, we know of IS that actually completed the program and
returned to work in that new occupation as intended.

A new system must be based on the efficiencies and successes
experienced by other states.



Under the WCCA document “Conclusion” it states that, “While medical costs have
driven the expenditures up, it is the over-utilization of medical care that is ultimately
responsible for one ofthe most expensive workers’ compensation systems in the nation. "

We would like to see the data that this statement is based upon.

ACS would agree with the following statement in the WCCA document:
"The care of injured workers is not any mo% or less important than military
veterans (VA), military families (TRICARE), the poor (Medicaid), seniors
[Medicare), indigenous people (ANH), or others covered under private health
insurance programs.”  "Alaska workers' compensation can adopt system
efficiencies, while maintaining the spirit ofa "no-fault” system. "

ACS”would like to also point out that the Veterans Administration (VA). Department of
Defense (DOD), seniors (Medicare), indigenous people in Anchorage (ANH). have been
in the process of increasing their utilization of Chiropractic Care and decreasing

harriers to seeking Chiropractic care..

In the WCCA Appendix they mention options for medical cost containment, that may or
may not he suited for Alaska, hut have had an immediate mipact in other states. These
raise concerns to the ACS and we would like to participate in any serious attempts lo

adopt these:

Medicalfee schedule changes (Cost Control)
« Medicare fee hasis (125d<™) vs. current 9()"* Percentile Fee Schedule
e Further research needed due to recent inc reased AK Medicare fee
change
Benefits:
« Immediate impact on medical cost
 Medicare provides built-in cost multipliers for individual practice
variables
Drawbacks:
e Studies show physic ian response is to increase utilization
e Studies show negative impacts on physic ian participation
e May provide another harrier to care in Alaska's challenged health
care system

Lim ititig com pensability
e Pre-existing conditions
e Age related health changes such as arthritis
e Cumulative trauma disorders
Does this mean limit treatment or permanent impairment, disability, or all of the above?



Stricter evidentiary requirements
We would like to see examples of what thc> have in mind? What is meant h» stricter
evidi ntiary requirements and of what? | this for impairment only or for initial exam and
treatment where symptoms may be more subjective? Does this mean greater use of
outcome measures such as Os .estry Low Back Pain Index, Neck Disability Index (NDI),
Pain disability Index (PDI) or other questionnaires that may be even more extensive?
Appropriate reimbursement for the extended time to do such evaluations would
encourage greater use if that is what you arc looking for. However we should identify the
problem we are trying to correct first.

Stiicter rulesforpermanentdisability benefits
Discouraging fraudulent claim

We need more information on what rules and what the problem is. What do you have in
mind? The ACS is willing to help in clarifying perceived problems and helping to
eliminate clear issues of fraud.

It is hoped that the ACS can continue to be an active participant in a legitimate dialog of
pros and cons of various ideas.

Thank * <« for listening to our concerns.

Dr William Pfeifer

Alaska Chiropractic Society - Vice President
American Chiropractic Association - Alaska Delegate

2901 BaranofAve
Ketchikan. AK 99901

Office 907-225-9090
I'lonic 907-247-2267

familvt-M'piialaskn.nct
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Thank you for this opportunity to speak to you today. Wc have been discussing workers
issues and assisting injured workers and their families. People who have worked all their
lives are having life changing experiences in our Alaska Workers Compensation System.

In reality there are some serious choices here before us with regard to our current
Workers Compensation System. We have many disadvantages already installed in the
current statue. Were are at an important cross road and injured workers want the
employers, insurance companies, and any one else wi o is injured that they are looking
for indemnity for their claims not financial security for the rest of their lives. They would
like to move on but with out access to information, they will not be able to.

We need to speak to injured workers and address their needs. | can assure you they won’t
bite, but we need to listen. Injured Workers can get really frustrated when they cannot be
heaiJ. We need to provide adequate benefits and contain costs. Wc have to depart from
the bad habit of talking all around injured workers and see to the needs. Here are some

suggestions that | think that would assist the problem:

Look at the deficiencies and learn from them.

Education should be required of department staff as well as insurance adjusters. Once
educated, continuing education should be made part of the curriculum.

Review of the medical system as a whole, all the way down to the fee schedule. Develop
attainable requirements and enforce them. This would include the drugs. Limiting
healthcare and making drug lists is not the answer. We need competition and choice to
keep the costs down. Starting this practice could monopolize and compromise services

for injured workers.

We agree that doctors may need peer review. The board currently makes decisions on
complex medical issues with out this expertise. We have second independent medical
evaluators, but there is no one at the board level to decipher the information fbr their use

and for injured workers.

Wc need good programs to police and enforce uninsured employers. At one point around
1998 thee was over 60% of Alaskan employers were out of compliance. We also need
fair treatment of the uninsured employers. Make it a steps process and shut down those

who continually re-offend by being uninsured.

We need access to legal council. There are only 8 attorneys assisting claimants and some
are choosing not represent injured workers in favor of more profitable types of litigation.
We need to police defense cost as well as injured workers attorney costs. Balance in

legal fcss will reduce costs.

Injured workers enjoy little or no protection of their privacy. Releases should relate to
injures and not be on a quest to disclose all protected health information. This same



information should not be used for commercial purposes or lo confuse an intimidate
injured workers at a vulnerable time.

Program requirement and benefits available should be clear and not based on complex
legal ease that most injured workers do not understand.

All settlements should be reviewed by the board to ensure fairness and eliminate
impropriety

The Division of Workers Compensation should be required to work with the Division of
Insurance to stop frivolous and unfair controversions. Since 1998 no new reports have
gone to the division of insurance. There should be a way to complain about unpaid bills
and have effective resolution process.

The adjudicative process should be left alone at present. We need to res.ore balance to the
adjudicative process.

Working with non-profits to educate and assist workers is a good idea. But we have to
eliminate the hate and bias to ensure fairness and assistance. By working together we will
accomplish far more than if we fight about the issues.

Thank you for our time and attention to this very important matter.

Barbara Williams
Alaska Injured Workers Alliance.

907-278-3661



March 9. 2005

Honorable Con Bunde
Chair, Senate Labor and Commerce Committee

State Capitol, Room 506
Juneau AK 99801

Re: SB 130 - Workers Compensation

Dear Senator Bunde:

The Alaska State Medical Association (ASMA), represents physicians throughout Alaska,
and is primarily concerned with the health care for all Alaskans.

ASMA strongly recommends that section 24 and 2 >of SB 130 be removed and that we
support a longer term study of the very complex medical issues involved with the workers
compensation system.

The questions provided in ASMA's written testimony would provide a good start for the
research needed for a long term study.

ASMA urges you to consider this recommendation of careful study of the complicated
issues raised to avoid adverse impact on access to care.

Sincerely.

By: Paul Worrell. M1) President
For: The Alaska State Medical Association

cc: Senator Ralph Seekins
Senator Ben Stevens
Senator Bettye Davis
Senator Johnny Ellis
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Jane Alberts

From: Lesa Johnson [Ihjohnson@alaskaspineinstitute.com]
Sent: Thursday. March 10, 2005 12:15 PM

To: Sen. Con Bunde

Subject: FW: Document6

From: Lesa Johnson

Sent: Thursday, March 10, 2005 12:14 PM
To: 'senatorconbunde@Ilegis.state.ak.us'
Subject: Document6

Honorable Senator Bunde,

We would appreciate your review of the issues we have outlined on the attached letter relating to the proposed
workers compensation reform.

We thank you for your urgent attention to this matter.

Sincerely.

Lesa H. Johnson

Administrator

Alaska Spine Institute
(907)762-6340
lhjohnson@alaskaspineinstitute.com

3/11/2005
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Match 10. 2(X)5

Senator Con Bunde
Chairman. House Labor and Commerce Committee

As a well established, conscientious medical practice in Anchorage since 1070. v -ould like to outline
some of our concerns related to House Bill 1SO regarding Workers Compensation  arm and its
implications to the injured workers in the state of Alaska.

1. This bill significantly reduces healthcare access for injured workers due to the
economic burden it places on physicians and their probable unwillingness to see

the patie.its as timely and efficiently as needed.

2. Practice guidelines will limit access to new evolving technology in medicine and
will also allow insurance company adjusters (employers) to manage the medical
care of injured workers and make medical decisions based on law and regulation
rather than sound medical judgment. This is a “gate keepers" exercise currently
used by managed care insurance companies in the lower 48.

3. Allowing insurance companies (employers) to negotiate a lowest possible fee and
directing patients to potentially low fee medical services will again produce a
“gate keeping" phenomenon. The outcome is that the injured worker receives
impaired medical care and this may be done over a protracted course.

4. There is no clear objective evidence that restriction of Ice structure or practice
guidelines will force the insurance companies to reduce the rates established
today. Any financial losses which have occurred to date arc a result of poor
stewardship and financial management of their investment portfolio The
insurance company’s bankruptcies are more the result of poo> management than
the result of the costs for appropriate medical care.

This bill places the burden of any cost containment squarely on the shoulders of the
injured worker and reduces their opportunity for wise, high quality health care. It also
limits their legal opportunity to remedy insurance company (employer) mismanagement

of their injuries.

Sincerely.

The physicians and staff of the Alaska Spine Institute



March 10, 2005

Senate Con Bunde, Chijirrran
Senate Labor and Comme'ce
Alaska State Capitol

Juneau, Alaska 99801

RE: SB130 - Workers' Compensation Reform

Dear Senator Bunde and Committee Members:
The Alaska Municipal League Joint Insurance Association (AMLJIA) supports Senate Bill 130.

The AMLJIA is a not-for-profit self-insurance pool for approximately 140 cities, boroughs and
school districts organized under AS 21.76. Member local government entities self-insure for the
first $300,000 of each workers' compensation loss and purchase reinsurance to statutory limits.

By its design, the pool is considered an efficient risk-financing mechanism because there is no
pressure to generate shareholder profit. Rates are calculated to cover expected losses, loss
development from prior years, any incurred but not reported losses, the cost of reinsurance and

administrative overhead (claims handling, etc.).

The present workers' compensation system is in crisis, choking Alaska's economic growth.
Costs for member municipalities and school districts have skyrocketed at a time when state-
shared revenues have been eliminated and costs such as PERS/TRS fuel and health care
continue to rise dramatically. The pressure has been more than some communities can bear.
In December, the AMLJIA was forced to cancel 10 municipalities from the program because
they were unable to pay for their insurance or stay current on payment contracts. Since that
time, some additional members have also been canceled.

Senate Bill 130 offers some improvements to the current workers' compensation system that
should help curb the double-digit increases Alaska's local government entities and businesses
have been experiencing. As a representative of public employers, for example, the provision for
offsetting workers' compensation for PERS/TRS occupational disability payments is very
attractive. Other provisions such as permitting represented parties to stipulate to compromise
and releases without a board hearing, streamlining the vocational rehabilitation process,
permitting preferred provider lists and generic drugs, containing medical costs and eliminating
the Second Injury Fund are all excellent ideas for curbing continued insurance rate growth.

The members municipalities and school districts encourage you and the members of the Senate
Labor and Commerce Committee to support SB130.

Thagk you lor your consideration.

Kevin Smith
Executive Director

ALASKA MUNICIPAL LEAGUf:



March 9, 2005

Senator Con Bunde
State Capitol, Room 506
Juneau, AK 99801-1182

Robert M. Sullivan

6635 Desiree Loop
Anchorage. AK 99507
Telephone: (907) 344-7588
E-mail:rsullivan@gci.net
+ax: (907) 349-8721

Re: HB 180&SB 130

Dear Sen. Bunde,

lam a Vocational Rehabilitation Counselor in private practice in the slate of Alaska, and | have
been providing vocational rehabilitation services to Alaska workers” compensation claimants
since 1985. Prior to coming to Alaska | worked as a vocational rehabilitation counselor in the
stale of Washington from 3/83 to 6/85. | hold an M.Ed. in School Counseling and Guidance and
two national certifications. Certified Rehabilitation Counselor (CRC) and Certified Disability
Management Specialist (CDMS). | have twenty years of experience working with injured
workers in Alaska under two different workers” compensation statutes, and | was a member of
the vocational rehabilitation committee responsible for assisting in the development of the
vocational rehabilitation section of the current workers”compensation statute.

In Sec. 15. the revisions being proposed to AS 23.30.041, (f). Criteria for ineligibility of the
workers” compensation statute has the potential to create some serious problems for injured
workers in the state of Alaska. The proposed changes to AS 23.30.041, (lj will create an
additional means for denying rehabilitation benefits to injured workers, who may have a
legitimate need for these services, by purchasing future benefits through the proposed job
dislocation program. If this legislation is enacted, a situation will be created where injured
workers currently involved in a work injury will be encouraged by insurance carriers to give up
professional and financial assistance to train for a new occupation within their lowered physical
capacities, not only for their current claim, but for any future claims they may have. Should the
employee be injured on a another job with another employer, he/she would not be eligible for
work skills training, which they may need to return to work. This legislation can only lead to the
creation of more dislocated, disabled workers with very limited means for obtaining new work
skills they may need to be able to return to the Alaska work force.

Vocational rehabilitation is voluntary as it currently stands in the Alaska workers compensation
statute, as it should be, because the participant needs to be motivated, if vocational rehabilitation
is to be successful. However, many injured workers who may need rehabilitation services do not
currently get a chance to choose the services, because of the tough eligibility criteria, of AS
23.30.041. HB 180/SB 130 will add another criteria for denying the opportunity for injured
workers to choose rehabilitation services, and potentially increase the state’s number of
disenfranchised citizens, who are forced to survive on charily, welfare benefits, or other

government programs


mailto:van@gci.net

In Sec 16, Injured workers would generally lie faced with the decision to proceed with
reemployment benefits or accept a job dislocation settlement at a time when they are often
suffering from painful medical conditions and may be under the influence of strong narcotic
medication. Also, most injured workers | have encountered in my (w-cnty years of experience,
would likely be suffering from significant financial problems due to reduced family incomes,
providing further negative impact upon their ability to make a rational decision.

The Alaska workers”compensation statute already provides a means for injured workers' who do
not wish to pursue vocational rehabilitation benefits to sign a waiver of benefits form,
relinquishing the benefit. Taking the proposed changes tt AS 23.30.041, (0 and AS 23.30.041,
(g) in HB '80/SB 130, separately, they appear on the one hand to be providing added financial
incentive to injured workers to waive their vocational rehabilitation benefit in AS 23.30.042 (g),
(2), which would probably be of benefit to the employer of record on a claim, by allowing him to
avoid the higher cost that may be associated with the actual vocational rehabilitation process. On
the other hand, in section in AS 23.30.041 (1), (2), the proposed changes deny future vocational
rehabilitation benefits to persons who waive iheir current vocational rehabilitation benefit under
the formula in AS 23.30.042 (g), (2). The sponsors of this bill seem to be equating the provision
of extra settlement money with participating in a vocational rehabilitation plan. Receiving extra
settlement money in lieu of vocational rehabilitation does not provide the work skills for less
physical work that may be needed by the injured workei to return to the work force, either in
his/her current claim or in a future claim from a work injury. The stale of Alaska docs not need
any additional disincentives for injured workers to avail themselves of services that could assist
them in reluming to the work force, and wc certainly do not need to create additional barriers for
the injured workers, who are motivated to overcome their disability through vocational
rehabilitation; there are plenty of disincentives and barriers in the current workers”compensation

statute, without adding new ones.

The proposed changes in Sec. 14 of HB 180/SB 130 appears to have serious potential negative
consequences for the Alaska workers” compensation system and defies logic in some its
concepts. On the one hand. Sec. 14 opens the system to unequal and unfair treatment of injured
workers, by allowing the employer to stipulate to eligibility for some employees, while denying a
stipulation to otheis without regard to whether or not an injured worker would actually be found
to be eligible for the benefit under AS 23.30.041, (c), and (f). The first time an investigative
reporter uncovers a c.oe where an employer stipulated to eligibility for a friend or family
member, it would surely go national, and Alaska’ whole system of workers” compensation
would come under national scrutiny. In order to ensure equal and fair treatment to all injured
workers in Alaska, wc must maintain an impartial process for determining eligibility.

After proposing a means to totally avoid the eligibility process. Sec. 14 goes on to describe a
new process for referral for an eligibility evaluation, which eventually leads to mandatory
referral by the Reemployment Benefits Administrator (RBA), when the injured worker has not
returned to his time of injury w'ork for 90 days following the injury. One of the problems with
the existing statute is the 90 day stipulation for an injured worker to request an eligibility
evaluation, because in most of the cases we see, the injured worker is still under the belief that he
will not need vocational rehabilitation; after such a short time, and he is still thinking he will be
able to return to his prior work if he can just gel the right medical treatment. Additionally, in
most cases the treating physician is not able to make a prediction regarding the injured worker’s



potential to return to work within 90 days of injury, unless it is a simple injury that requires only
a short period of treatment or rehabilitation.

The proposed changes in SEC. 14 also appear to require the RBA to cither make a medical
decision as to whether the employee’ injury may preclude him/her from returning to the time of
injury job or to personally conduct the AS 23.30.041. (e), (1) portion of the eligibility evaluation,
before approving a request for an eligibility evaluation. By using the words “unable to return to
the employee’ employment at the time of injury” for the different bench marks for requesting
the eligibility evaluation or the bench mark for making a mandatory referral for an eligibility
evaluation by the RBA, a requirement is again set up for e-thcr the employee, employer, or the
RBA to mnke a medical determination. Only a recognized physician can reasonably be expected
to determine if an injured worker is “unable” to return to work because of his injury. Also,
making an eligibility evaluation mandatory after 90 days from the injury will dramatically
increase the costs to the workers compensation system, by referring injured workers who have
not reached a point of medical stability that would allow a physician to make an intelligent and
informed decision regarding the employee's ultimate ability to return to the jobs from his work
history. Most of the injunes that result in a need for vocational rehabilitation also require a
lengthy medical treatment that may include surgery. In any case Sec. 14 will erode the voluntary
basis for vocaconal rehabilitation and increase costs by getting rehabilitation professionals and
physicians involved in the vocational rehabilitation process with injured workers, who may
ultimately be able to return to work at a later date without assistance. The way the system
currently works, the injured worker would not normally be referred for an eligibility evaluation
until hc/she is approaching or has reached medical stability from his injury and treatment.

| can see that there arc many other problems with HB ISO/SB 130 that would be more
intelligently addressed by physicians and attorneys who work with injured workers, or insurance
representatives and their attorneys.

| don’t know who helped the governor put these bills together, but they must have very little
knowledge of how the current statute works or the principles behind its development. What is
being proposed in HB 1S0/SB130 would seriously reduce the workers”compensation system’s
ability to deliver fair and pertinent benefits lo injured workers, create a situation where injured
workers in need of vocational rehabilitation services would not be given an opportunity to
receive them, qualify some workers over others without due process, increase the work burden of
existing state employees involved in the system, create new commissions and employees that
would need to be funded by an already overburdened stale budget, and increase medical and
vocational rehabilitation costs to the system, in order to deal with mandatory eligibility
evaluations and early referrals to die eligibility process. In summary these proposed bills will do
the exact opposite of what they propose to do.

Sincerely,

Robert M. Sullivan, M.Ed., CRC, CDMS
Rehabilitation Specialist, RS# 26600



Southeast Rehabilitation Services
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March 9, 2005

Senator Con Bunde
State Capital, Room 506
Juneau, AK 99801

RE: Senate Bill 130

Dear Senator Bunde,

| am writing to expre&s my disapproval of the proposed Senate Bill 130. | am a private
business owner and have served injured Alaskans as a rehabilitation counselor for 23 years.
| understand the need to remedy the burgeoning cost of workers’compensation in Alaska,
and 1sympathize with employers who must carry the lions share of the economic burden of
Workers Compensation (WC).

Unfortunately, the good intentions of the Governor and others to gain control over the
rising cost of Workers”’Compensation (WC) to employers while providing efficacious services
to injured workers is not yet covered in the proposed legislation.

The data that was presented by Commissioner O Claray depicting the distribution of WC
costs for 2003 was not based upon valid and verifiable data. It is my understanding that
the Division of Workers’Compensation relies solely upon the insurance industry to obtain
this data. Further, the Di\ mion% reporting on the costs of vocational rehabilitation is
significantly greater than what is reported by the Reemployment Benefits Administer. The
Division did not ask me or other persons providing vocational rehabilitation to injured
workers to submit data relative to our contribution to WC cost distribution. That being the
case, how can anyone assume that, other depicted cost ratios are accurate? Any analysis of
an issue of this importance demands scrutiny that is beyond reproach.

| am also not convinced that the WC process and injured workers in particular will be best
served by the proposed buy out of injured workers in lieu of vocational retraining. Implied
in this is the notion that substantial cost reduction would occur to WC and our state
economy. More likely, injured workers’who are financially desperate, most likely after
their benefits have been terminated, will be compelled to take what they can get rather
than fight an uphill battle and seek training to return to gainful employment.

| am a poetical conservative, voted and contributed to Governor Murkowskis campaign and
agree that cost cutting is essential to support businesses in Alaska. Unfortunately, this bill
is a misguided attempt to achieve this goal. A better analysis is needed, which needs to
include a careful review of insurance carrier practices and procedures that, | believe,
“ontributes greatly to the cost of WC in our state.

Respectfully, I A

Denise Van Der Pol, CRC CCM CDMS
Certified Rehabilitation Counselor



3fjn com alaska Murkowski angers workers' comp group

fc. Ak,

A nchorage

N ew s

home alaska

news
anchorage

anchorage election

mat-su
henai
education
environment
government
F0|HICS
egislature
alaska ear
nation/world
Beth Bragg

life

money
obituaries
opinion
outdoors
Spoits
weather
classified ads
autos

homes

jobs

ads from print
alaska coin
adn store
adnmail
crossword puzzle
archives

help

life  money

asKa

Page | of4

I"rovidem «JMealt

5

v x Healthcare Career Opportunities Avai

Subscri
and geta 3

.Subscribe Now1

Daily

Alaska's

opinion outdoors sports

d 3 Print Story ~ Email Story

Murkowski angers
workers' comp group

BILL: Committee said it was assured
governor would wait for its plan.

By UAKIjy ktRbltr

Ancnoiage Daily News

Published March 1st JOOS
Last Modified March 1st 2005 at OS 31 PM

JUNEAU — A longtime committee of labor and
industry representatives is upset at the

governor for not waiting on them to finish their
work and decidmg instead to introduce his own
legislation to attack the proolem of rising workers”
compensation insurance rates.

"We've been basically fired,” said Richard
Cattanach, executive director of the Associated
General Contractors of Alaska and a i smber of
the 12-member nonpartisan committee selected
by industry and unions.

Committee members charged in a Feb. 22 letter
to Gov, Frank Murkowski that his Labor
Department commissioner had told the committee
several times that the governor would not
introduce his own workers' compensation bill this
year and would wait for the committee to draft a
legislative proposal.

The committee had been working since
September — at the governor's request — to draft
comprehensive workers' compensation legislation
covering medical costs, vocational rehabilitation,
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return to work and other provisions.

The AFL-CIO selects the six union members on
the committee, and an Industry group called the
Workers' Compensation Committee of Alaska
selects six members too, Cattanach said. The
Joint committee has been around almost 25
years, restoring itself to active duty whenever
needed to work on legislation.

"All workers' compensation legislation since the
early 1980s has been agreed to by labor and
management through the ad hoc (committee)
process,” the committee said In Its letter to
Murkowski. "It has proven to be the best way to
build consensus."

The governor lost patience with the committee,
Cattanach said. Murkowski introduced his own bill
Friday.

That's basically the same story being told by
Labor Commissioner Greg O'Claray.

"The governor was fully aware of the
commitments | gave on his behalf," O'Claray said.
"We felt we cou'd not wait another year,"
especially since postponing action until next year
would have meant righting the battle during an
election year, he said.

"The goal is to arrest the galloping (Insurance)
rates by February 2007," O'Claray said.

After deciding two weeks ago to submit his own
bill, the governor wanted it done quickly, O'Claray
said, commenting on a short meeting he had with
Murkowski on the issue. "What he told me was,
‘Why are you standing here? Why aren't you
drafting a bill?™ O'Claray said.

But bailing 0-t on the committee process will cost
the governor support for his legislation. "(We)
regret that we cannot support It," the members
said in their letter to Murkowski,

Committee members are not the only ones
holding back their support.

Murkowski's proposal to roll back the
reimbursement rate for medical services to
December 1999 levels is not going over well with
doctors. "It is troubling to be required to provide
care with 2005 and later technology at 1999
prices," the Alaska State Medical Association said
N a prepare d statement within minutes of
O'Claray's pr-.'ss conference announcing the
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governor's hill

"I thmk It Is a very aggressive bill," especially the
provision to pay for medical care at 1999 rates,
House Majority Leader John Coghill said Monday.
"As It goes through the process, It probably will
be pared back some," the North Pole Republican
said.

The tension between the governor and the labor
an_((ij Industry committee will not help the bill, he
said.

"It sure doesn't make Itany easier," said
Anchorage Republican Sen. Con Bunde, chairman
of the Senate Labor and Commerce Committee.
Without organized labor pushing for passage of
the bill, Bunde said, "I don't think this happens."

Regardless of who supports or opposes the 37-
page bill, the 10 weeks left in the session will
make it hard to move through such a complex
and contentious issue as workers' compensation
reform, Bunde said.

Lawmakers last year considered a workers'
compensation hill sponsored by the governor,
with senators approving It 11-9 before the
measure died In the House in the final two weeks
of the session. Another attempt died In last year’s

special session.

" don't see any change in the House organization
to predict a different outcome," Bunde said.

O'Claray said the governor cited a couple of
reasons for submitting his own hill, rather than
waiting for the committee to finish its work. He
was getting pressure from the Legislature, the
commissioner said.

Bunde confirmed he had told the administration
he would start work on his own bill If the governor
didn't submit a proposal by the end of February.

And the early February announcement that
Anchorage's downtown La Mex restaurant was
closing because, In part, of rising workers'
compensation Insurance costs "piqued the
governor's Interest" In the problem, O'Claray said.

Murkowski believed the committee's draft bill fell
short by not addressing rising medical costs, an
essential piece of any fix to workers'
compensation rates, the commissioner said.

The average rate increase for employers was 21
percent last year and an additional 12 percent

http://www.adn.com/news/alaska/story/6222719p-6097360c.html
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this year, said Unda Hall, director of the state
Division of Insurance, which must approve all
rates charged to employers. The Insurance covers
medical costs, lost wages and, If needed,
retraining.

Rates depend on employees' Job classifications —
the cost Is higher for more dangerous professions.
And companies charge more to employers with
higher on-the-job accident rates.

One problem is that so few companies write
policies In Alaska, with Just three companies
nandling most of the business, Hall said.

Cattanach acknowledges the committee's draft...
did not have answers for rising medical or
vocational rehabilitation costs. Nor did it offer
solutions for return-to-work problems, but neither
does the governor's bill, he said.

Maybe the question should be to get a good hill,
not a perfect bill, Bunde sold. "Would you rather
have 50 percent of something or 100 percent of
nothing?"

Daily News reporter Larry Perslly can be reached
at Ipersily<&>adn.com, or in Juneau at 523-9306.
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ALASKA
LABOR-MANAGEMENT

AD HOC COMMITTEE
ON WORKERS' COMPENSATION

February 22,2006

Via Facsimile
907.465.3532

The Honorable Frank Murkowski

Governor
State of Alaska

RE: Alaska Worker Compensation Ad Hoc Committee/l_egislation

Dear Governor Murkowski:

The members of the Ad Hoc Committee respectfully request that the Administration
reevaluate its intention to propose workers' compensation legislation and honor the
commitments made to the Ad Hoc process by submitting the Ad Hoc legislation as
drafted. The Ad Hoc process was started almost 25 years ago and has been the
process followed on all significant workers’ compensation legislation since that time.
The current Ad Hoc committee recognized that the major workers compensation cost
drivers were not addressed in last year's legislation. Given the complexity of these
issues, the Committee determined that additional time was required to recommend the

necessary changes.

We would like to thank the Administration fbr its continued efforts on our behalf. Some
of the Administration's commitments made to support the Ad Hoc process display the

Administrations partnership with the ad hoc process: (

1) In August 2004, at the AFL-CIO conference at the Captain Cook Hotel in
Anchorage, Commissioner Greg O'Claray stated before the group of more than
200 labor leaders, that he was representing the Governor. He declared that the
Governor was not going to introduce a Workers Comp bill in 2005; that he
wanted the Ad Hoc Committee to address those issues.

2) On September 28 2004, Commissioner Greg O'Claray affirmed that the
Administration wanted the Ad Hoc Committee to reconvene.

3) At the annual Workers' Compensation Board meeting on October 7, 2004,
Commissioner O'Claray said that he would support a bill negotiated by the Ad



Hoc Committee, a non-political, non-partisan group composed of members from
both labor and management.

4) At an ASMA sponsored meeting on October 7. 2004 Commissioner O’Claray told
30 attendees that the Administration would support me Ad Hoc Committee
because labor and management are the primary players in the workers’

compensation system.
5) At aluncheon sponsored by the Ad Hoc Committee on December 10, 2004,

Commissioner O'Claray told 30 plus legislators and their aides that he was fully
committed to legislation formed by the Ad Hoc committee.

6) Administration staff has also stated their intention to honor Ad Hoc Committee
legislation in several conversations with Alaska business and labor

representatives, both privately and publicly.

The current Ad Hoc Committee convened in September, 2005, specifically at the
request of the administration. We understood then that any legislation we negotiated
would be supported by the Governor’'s office and the Administration. Representatives of
the Administration have been party to, and have participated in, all meetings of the Ad

Hoc Committee.

At a meeting of Ad Hoc representatives and the Administration in Juneau on Tuesday,
February 15. 2005, it was announced that a bill not negotiated via the Ad Hoc process
would be introduced this session. After discussion and, consideration, the Committee
has determined that it cannot support legislation not agreed to by both labor and
management. This is not a matter of being inflexible but a matter of historical
consideration. All workers' compensation legislation since the early 1980s has been
agreed to by labor and management through the Ad Hoc process. It has proven to be
the best way to build consensus and deliver the fairest set of standards for all

participants in the system.

The bill proposed this session by the Committee is not meant to be comprehensive, itis
intended to address those issues for which we had factual information on which to rely.
While the following is not inclusive, all of these issues are addressed in the bill:

1) Adoption of insurance provisions that were included in last session’s bill;

2) Processes that will streamline and make the Workers’ Compensation system
more efficient;

3) Provisions that allow the division to clearly address uninsured employer issues:

4) Modifications to current language that deals with the average weekly wage
affecting temporary and seasonal workers;

5) Establishment of caps on compensation for out-of-state claimants;

6) Creation of a Medical Policy Advisory Committee to establish 3 prescription drug
policy, among other things;

7) Enhancement of existing fraud language
8) Creation of a Workers' Compensation Board Policy Panel to hear appeals,

establish precedent and consistency for the Board statewide;
9) Proposes to phase out the second injury fund.



There is additional work to be done, such as vocation rehabilitation, medical cost
containment and a return to work program; however, the Committee prefers, as a
legislator recently stated on another issue of concern, to ‘take a reasonable approach,
not a Band-Aid approach, not a knee-jerk approach,* We intend to continue to research
and develop responses to those issues to ensure that we have the best programs

available to submit in the next legislative session.

We will be disappointed If legislation is Introduced that was not produoed by the Ad Hoc
process and regret that we cannot suoport it

We appreciate your consideration and hope that the Ad Hoc draft legislation is the only
legislation introduced this session.

_ tanach
Associated General Contractors
Of Alaska

Judy Peterson
President wcca
Northwest Technical Services

David Ford
Ironworkers Local 751

Laura Jai*Sun John Giuchici

University of Alaska IBEW

David Kester Barhara Huff-Tuckness

Ribelin Lowell Alaska USA Teamsters

April Rally . Jim Robison

Rain Proof Roofing LLC Senior Alaskan

Tim Siaoaugh Jim Sampson
AFL-CIO

VECO



A |1 aska State M edical A ssociation

4107 Laurel Street. Anchorage, Alaska 99508 . (907) 562-0304 « (907) 561 -2063 (fax)

March 8, 2005

Honorable Con Bunde

Chair, Senate Labor and Commerce Committee
State Capitol, Room 506

Juneau AK 99801

Re: SB 130 - Workers Compensation

Dear Senator Bunde:

The Alaska State Medical Association (ASMA), represents physicians throughout Alaska, and is
primarily concerned with the health care for all Alaskans.

ASMA * primary concerns regarding SB 130 arc the potential unintended consequences that would
be harmful to an injured worker, would be harmful to the patient/physician relationship, create
medical liability questions relating to standard of care, or would create burdensome paperwork that

does not add value to patient care.

ASMA has more questions than suggestions at this time. The workers compensation system is
complex and deserving of in-depth analysis. The following comments are in the order found in SB

130.
1 Section 24 1* 19 lines 4 through 26

A. Subsection (n) creates a requirement for use of a generic drug unless the physician
explains in writing the medical necessity of using a brand name drug. It also
establishes a “preferred drug list” (PDL) and directs the department to establish a

policy for departure from that list.

1. Physician Assistants and Advanced Nurse Practitioners also prescribe. This
language only refers to physicians. Docs this mean that PAs and ANPs are not

required to follow the same rules?

2. Physicians do not have a financial stake in the sale of a prescription drug. Their
interest is to get the most efficacious drug to the patient. The physician’ stake
in this process is the administrative /paperwork effort necessary to get a
prescription filled. This adds additional hassle to the process with no
discemable benefit to the patient. Departure from the PDL in the Medicaid
program requires only iliat the prescriber state that the use of a particular drug is
“medically necessary”. This subsection also infers a pre-authorization process
in the exception cases. This raises questions as to who will do the prior-
authorization - an insurance company employee (clerk, nurse, pharmacist,
doctor, etc), a department employee (clerk, nurse, pharmacist, doctor, etc.)? In



any event, an increased hassle factor is added with perhaps standard of care
implication, that might pertain to medical injury lawsuits.

The threshold question regarding establishing a PDL is whether or not a PDL is
appropriate for the worker compensation system. The PDL developed for the
Medicaid program may not be appropriate. Ifa PDL is appropriate for workers
compensation, physicians specializing in treating workers compensation patients
need to be an integral part in its development. The final questions are what are
the projected cost savings for adopting a PDL and what is the impact on access

to care?

B. Subsection (0) establishes the presumptive standard of care for treatment of an
injured worker that must be followed for payment to be made for the medical
services provided. The American College of Occupation and Environmental
Medicine’s (ACOEM) Occupational Medicine Practice Guidelines are adopted as the

presumptive standard.

1. What is the evidence that the ACOEM guidelines are the definitive, presumptive

standards? At its face, it is suspect that one book of guidelines can encompass
every possible treatment scenario for every injured worker. California adopted
the ACOEM guidelines about a year ago Attached are copies of two letters from
the California Medical Association (by Dr. Hertzka, CMA President) to Ms.
Hoch, the Administrative Director of the California Division of Workers”
Compensation, dated 1/06/2005 and 12/12/2004. You will note that CMA
recommends to also include the practice guidelines developed by national
specialty societies listed in the 1/6/05 letter. The concerns and recommendations
made by CMA should be investigated as to their applicability in Alaska.

The CMA letter dated 12/12/2004 also states that 80% of services provided by
physicians are not addressed in treatment guidelines. [f that is the case in Alaska,

what will be the cost savings impact?

What is the value added to patient treatment and care by the adoption of the
ACOEM guidelines? Or is thisjust added hassle that may adversely impact
assess to care and create standard of care implications in medical injury lawsuits?

Section 25 p 19 lines 27-31, p 20 lines 1-31, and p21 lines 1-15

A. AS 23.30.097 (a) would roll back the fees paid for treatment of an injured worker to
the lesser of the fee schedule in place at 12/15/99 or an employer negotiated amount

of payment.

1

It is presumed that the workers compensation system is primarily established to
treat and care for an injured worker in an expeditious manner in order to get the
worker back on thejob. It would seem that a primary determination would be
that optimal outcomes are achieved. How do outcomes in the Alaska Workers
Compensation compare to other states? W ill there be outcome studies in the

future?



2. What are the cost savings estimated to be achieved by the fee rollback? What are
the c"'st breakdowns for the last 5 years by type of medical care provider? What
are the costs by CPT code for physician charges for the last 5 years?

3. What are the implications for access to care?
4. What are the implications in recruiting needed physicians to Alaska?
B. AS 23.30.097 (b) allows employers to establish a list of preferred physicians.

1. What are the cost saving to be achieved by forming groups of preferred
physicians?

2. What would be the cost to the employer to negotiate such arrangements with
individual physicians?

3. Will an employer become a co-defendant in any lawsuit pertaining to a medical
injury allegedly caused by a physician on the preferred list?

C. AS 23.30.097 (c) allows an employer or groups of small employers to negotiate
reduced fees with physicians.

1 indepenuently practicing physician may notjointly negotiate fees. How
will the State oversee this process so that harmful monopsonic or
oligopsonic situations do not occur?

2. Considering that employers will need to negotiate with individual
physicians that would seemingly be costly, what are the anticipated savings
projected by this provision?

ASMA believes that careful study is required of the complex issues raised in this testimony as well
as others that come up in the course of your deliberations. Undue interference with the
patient/physician relationship and adverse impact on access to care needs to be avoided.

Sincerely,

By: James Jordan, Executive Director
For: The Alaska State Medical Association

cc: Senator Ralph Seekins
Senator Ben Stevens
Senator Bettye Davis
Senator Johnny Ellis
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DIVISION OF INSURANCE

Frank H. Murkowski, Govermor
March 7, 2005

The Honorable Con Bunde
Senate Labor & Commerce
State Capital

Juneau. Alaska

RE: SB 130

Senator Bunde.

The Division of Insurance strongly supports the reforms contained in SB 130. The Division
receives numerous calls from distressed employers who have seen their costs for workers'
compensation insurance escalate to unmanageable levels. The increases in workers”
compensation premiums have caused employers to evaluate whether they can afford to provide
both health insurance and workers’compensation coverage lo their employees. Since workers”
compensation is mandatory, employers are indicating they wnl be forced to drop health
insurance coverage for their employees. Other employers have called the Division and indicated
they are evaluating whether they can stay in business with the dramatic increases in premiums.

Effective January 1. 2004 the average rate ..crease for workers’compensation insurance was
2 1.2% which included 17 classifications with rate increases over 50%. Effective January I.
2005. the average rate increase was 12% with approximately 50 classifications increasing over

30%

The workers”compensation system is administered by the Department of Labor and Workforce
Development. The Division of Insurance is tasked with promulgating insurance rates that
adequately cover the costs of claims to ensure a viable, solvent insurance market. Reform is
needed in order to stop the continuing increases in the costs of claims. Reduction in the cost of
claims must take plac<- to begin to have an effect on the cost of workers”compensation

insurance.

Sincerely.

Linda S. Hall
Director

550 . 7"TAvenue, Suite 1560, Anchorage, Alaska 00501-3567
Telephone: (907) 269-7900 Fax: (Q07) 269-7910 Text Telephone: (907) 465-5437
Email; insurancc(ojcomcree.state.ak.us  Website: http://ANVAv.conimerce.state.ak.us/insurance/
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Frank H. Murkowski, Governor P.O. Box 21149
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Greg O'Claray, Commissioner
Telephone: (907) 465-2700
Fax: (907)465-2734

FOR IMMEDIATE RELEASE

Date: February 23, 2005
Media Contact: Dan Saddler, 632-1776

No: 05*49

Workers”Compensation Bill Offers Needed Reform
Legislation Addresses Skyrocketing Costs of Employee Insurance

(Juneau) - Important reforms aimed at streamlining the delivery of workers’
compensation benefits to injured workers, and easing the cost burden on Alaska
businesses, will be sent to the Legislature this week by Governor Frank H. Murkowski.

"Workers’ compensation rates in Alaska are the second-highest in the nation, imposing
an unnecessary burden on our economy,” said Greg O’Claray, commissioner of the
Alaska Department o f' abor & Workforce Development, which is taking the lead on the
issue. The reforms in this bill will make the workers’ compensation system less
expensive for employers and more efficient for workers."

State law requires employers to provide workers' compensation insurance so those
injured on the job can get disability benefits while they recover, receive medical care
and rehabilitation, and, if necessary, get retrained for a new line of work.

Private insurance companies base their rates on each industry’s expense history, but in
recent years rates have skvrocketed, increasing 36 percent on average over the past
two years alone. Only Calirornia has ssen rates increase higher than Alaska, increases
that recently drove itto pass its own reform legislation, the governor said.

"We must act now to halt this dangerous trend in our state," Murkowski said. "It's clear
the present system doesn’t serve injured workers or employers as the original law
intended. With legislative approval of my bill we could stabilize insurance rates by
January 1, 2007. The longer we delay taking action, the more costs spin out of control.”

O’Claray said costs for specific medical procedures demonstrate the trend. The cost for
knee reconstruction surgery has nearly doubled from $5225 in 1999 to $10,697 in 2004,
and back surgery to repair a ruptured disk has risen from $5,617 to $6,947 in the same
period, according to information compiled in state medical fee schedules.

O’Claray presented details of the legislation at Copy Express, a small duplication and
office supply business in Juneau, which he called one of the many Alaska enterprises
being squeezed by steep rate increases. The company's workers' compensation costs
have risen from $5,900 in 2002, to $10,232 in 2005.

- more -
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Labor Department records show similar rates of increase for other industries. Costs ror
McGraw's Custom Construction, a Jtka construction company, have risen from
$146,950 in 2002 to $315,110 in 2 >04. Costs for the Kodiak Island Borough have more
than doubLj from $43,275 in 2001 to $95,234 in 2005. At Central Peninsula General
Hospital in Kenai, costs have more than doubled, from $390,566 in 2001 to $984,833.

“By dealing with these increases, and making other needed improvements to the
system, the governor’s bill will keep Alaska’s worke 'compensation insurance system
affordable for employers, effective for employees anu efficient for the entire state,”

O’'Claray said.
The bill's key elements include:

« Capping medical fees paid for injured worker services at the December 1999
level, and calling for a medical review committee to study the medical delivery
system for workers’ compensation and report to the labor commissioner by
March 1, 2007
Helping employers reduce medical costs by authorizing them to use a list of
preferred providers and allowing employers to negotiate fee rate, while still letting
employees choose providers outside the preferred list

» Adopting national peer-reviewed medical treatment guidelines

 Requiring physicians to use generic d ugs - but allowing exemptions for medical
reasons - and authorizing use of a preferred drug list

» Establishing an Appeals Commission to provide quicker, more consistent
decisions of appeals than the Superior Court offers under current law

 Preventing workers from receiving more in combined disability benefits ihan they
would earn if still on the job

« Streamlining the claim settling process by allowing parties to settle claims without
requiring Workers’ Compensation board approval, 'etting claimants opt for cash
benefits instead of retainirig benefits, and reducing “elays in determining
eligibility'or retraining benefits h c<v. I/-'- 'eH, cv Su v a.

« Protecting workers anainoi unscrupulous employers who fail to carry insurance
coverage, by using fines collected from such violators to fund a pool to pay
benefits to workers left uncovered

» Helping Injured workers return to productive work more quickly

“The best workers’ compensation is a good paying job on an accident-free workplace,"
Murkowski said. "But if someone is injured, these reforms provide needed help quickly
and effectively. | encourage everyone interested in a healthy Alaska economy to work
together with Commissioner O’Claray to craft a timely solution to a problem that has

gone unresolved for far too long."



Synopsis of 2005 Workers”Compensation Reform Act

The Murkowski Administration’s workers’ compensation reform legislation
provides much-needed reforms aimed at keeping Alaska’s system
affordable for employers, effective for employees and efficient for the entire
state. It aJdresses five major elements of the system:

Medical Costs and Benefits

»

Rolls back state rates for reimbursement of medical services to injured workers
to December 1999 levels, pending a medical review committee’s study of the
medical delivery system for workers’ compensation to be delivered lo the labor
commissioner by March 1, PO07

Reduces medical costs by authorizing employers to use preferred providers and
allowing employers to negotiate fee rates - while still letting employees choose
providers outside the preferred list

Requires physicians treating injured workers to take advantage of the cost
savings from generic prescription drugs - but allows exceptions for medical

reasons
Authorizes physicians to prescribe from a preferred drug list, to obtain the same
system-wide cost reductions that such a list provides to the Alaska Department of
Health and Social Services

Adopts national peer-review medical treatment guidelines established by the
American College of Occupational and Environmental Medicine

Workers’ Rights

Protects workers against unscrupulous employers who fail to offer insurance
coverage, by using fines collected from such violators to fund a pool to pay
benefits to workers left uncovered

Eases worker access to legal advice, by allowing private attorneys to collect
minimal fee ($300) to advise clients with workers’ compensation issues

Authorizes state to contract with non-profit organizations to provide legal
assistance to worker claimants and receive reimbursement from state



Workers’Compensation System

» Establishes Appeals Commission to provide state-wide consistency in workers’
compensation claim decisions, while preserving Workers’ Compensation Board
hearing process to speed resolution of contested claims

 Eliminates Second Injury Fund, an indemnification mechanism no longer
necessa” to protect once-injured employees against hiring discrimination from

subsequent employers

e Reduces delays in determining workers' elig'bility for retraining benefits >

« Allows injured workers the option to quickly receive cash benefits in lieu of '/ =
retraining benefits

« Streamlines claim process by requiring immediate release of treatment records to
employers

Eases resolution of many claims by allowing parties with attorneys to settle cases
- without requiring review by workers’ compensation board

e Protects worker and employer privacy, and system integrity by banning
A commercial use of workers’ compensation division’s records

\Y e speeds shut-down of uninsured employers by eliminating requirement for
.earing before workers’ compensation board

* Increases fines against employers that fail to provide insurance

e Combats insurance fraud by authorizing Division of Workers’ Compensation to
investigate fraud, and to refer violators for prosecution under an improved

criminal statute

Compensation

« Prevents workers frorr earning more in benefits than wages, by allowing
coordination of benefits between employer-funded disability insurance and total

disability compensation

« Cops compensation to nonresident workers at rale paid in Alaska, to Alaskans

Insurance System

« Improves robustness of state workers’ compensation insurance system by
requiring insurers to create bonding pool to protect against individual firms’

insolvency

» Clarifies that employees of limited liability corporations may opt into state
workers' compen 'ation system

9.

m\.



W here Your W orkers' Compensation
Benefit Dollars G o

2003 Paid Costs/Benefits = $223 m illion

Source: Workers'Compensation 2003 Annual Report

TRAINING
BENEFITS
$15.7 million (7%)

DEATH OTHER*
BENEFITS $9.5 million (4.3%)
$115.2 million (52%)
DISABILITY
BENEFITS

$68.5 million (30.7%)

LEGAL COSTS
$10.7 millio.. (4.9%)

ALASKA DEPARTMENT OF LABOR
& WORKFORCE DEVELOPMENT

Interest, Second Injury Fund, etc.
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WORKERS'" COMPENSATION
2003 ANNUAL REPORT

Total Compi-nsation Payments

A total of $223.0 million was
paid in workers' compensation
benefits during calendar year
2003 Tins is an increase of
7.01% over 2002's total of
S20S.4 million.

Of this amount, $174 4 million,

78.22%, was paid by insurance

companies, and S4S.6 million,

2178%’ Was pald by Self_ B94 T?95 K 6 H? » « W » 2000 2001 2002 2003
insured employers

This compares to S162.1 million, 77.7%, paid by
insurance companies and 546.4 million, 22.27%, paid
by self-insured employers in 2002. Benefits reported

by uninsured employers in 2003 totaled $24,891,
compared to $33,123 in 2002

UNfItjffLDS

In the past 10 years $1.63 billion has been paid out in

workers' compensation benefits. Of this amount,

benefits by insurance companies totaled 1.27 billion

or 78.12% of total benefits paid, while self-insured
employers paid S355.3 million, or 27.97% of total benefits paid. Benefits reported by Uninsured
Employers totaled 5521.062, or 0.15% of total benefits paid.

Mtdit j! I"aymr nls

MEDICA1 BFNTrns

} i Py'- u-3 fA o TS V& iffii -
In 2003, medical benefits
totaled $115.2 million, up
S.1% from S106.6 million in 000!
2002. Medical benefits were
51.65% of total benefits paid, tomooo

compared to 50.08% in 2002,

€0,000,000

4C000,000

200000009
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2003 ANNUAL REPORT

In «iimuy t'um iruii
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Year 2(ii.i3 imJenuuit benefits
(TTD, 71I'D, PIT, and PTI)i
totaled $fiS.5 million, lip
4.95% bom $05.3 million in
2002. TTD benefits increased
4 23% to$38.2 million from
$36.7 million in 2002, TfD
benefits decreased 3.72% lo
SI1.43 million from $1.49

million in 2002; PIT benefits , .
increased 0.98% to $23.7 miffion from  "* R | R

$22.4 million in 2002; and PTI) benefits increased 8 5S% to $5.1 million from $4.7 million in
2002.

Lcjal raynumi
1 . FA'PP.NSr.S
Legal expenses decreased
1.94%, to $10.7 million in
2003 from SU Omillion in
2002. Employee attorney fees
decreased 10.34% to S2.4
million from $2.7 million;
employer attorney fees rose
200000 1.98%, to S7.2 million from
$7.1 million: and litigation
costs decreased 6.21%, to S11
1994 1995 199 1997 1995 2000 o o
million from S1.2 million.
Ketich Payntru
RFTMPI OVMI VI iy
RFNKF1T.S ifircoam <
1600000 /
Reemployment benefit 400aD /*
payments decreased .26% in S
2003, to S15.7] million ki’
from S15.75 million in fi0000b
2002. Wages paid while A
under rehabilitation, 041K o
wages, were the largest :.(!:Qoele
2003

rehabilitation expense.

041K wages decreased
3.31%, front $10.7 million in 2002 to $10.3 million in 2003. Employee evaluation costs decreased

24.4%, to $1.3 million from S1.7 million. Rehabilitation specialist fees increased 36.8%, to
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$1.2 million from $843,839, Plan development costs increased 4.51%, lo $1.9 million from

$1.8 million. Plan moniiwr.no fees increased 47 ! 1"

4N-U VMS OF WORK'FRS’COMP CLAIMS

tola! Injury Nolir.cs Rrcetvrd

1994 151, 1096 1997 1998 1000 7000

O f the case files set up by the Division
in 2003, 16,032 were no-time loss
C2ses. 8,472 were time-loss cases, 17
were fatalities, and 20 were
jurisdictional claims.

CLAIMS 8 PETITIONS

- -5I‘I-|Tﬁvr vti -mm

2001 7003  200J
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lioin S700.654 to SI 0 million

During calendar year 2003, the
number of injuries and/oi illness
reported to the Workers'
Compensation Division declined
5.53%, to 24,544, from 25,981 in
=002

P> - M

*997  *998 1995 2000 2001 2002 20C3

For the year, the number of claims filed
increased 15.9%, from 1,333 in 2002 to
1,545 in 2003. The number uf petitions
filed increased 46.0%. from 6S5 to
1,000, and the total number of
controversions filed increased 22.6%,

from 4,654 to 5,708.
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Using the number of time-loss
claims established by the
Workers' Compensation
Division, the time loss rate per
100 employees in 2003 was
3.0, compared to a loss rate of
3.13 in 2002.

1994 1995  199% 1997 1998 1999 7000 2001 2002 2003

Using the number of fatalities established by the Workers” Compensation Division, the fatality
rate per 100 employees in 2003 was .0006, compared to .0008 in 2002, and the lowest rate in the

past 10 years.

OT11F.R

The top twenty insurers paid S163.2 million, or 73.2% of total workers”compensation benefits paid
in 2003. This compares to S14T0 million or 70.5% in 2002.

The top five insurers by benefits paid in 200? were Alaska National Insurance Co. at S51.8 million,
up 17.8% from 544.0 million in 2002; State of Alaska at $16.1 million, up 20.0% from SI 3.4
million in 2002; Alaska Insurance Guaranty Association at S14 0 millio , up 208 1% from $3.9
million in 2002, Commerce & Industry Ins Co (AJG) at 59.5 million, up 177.6% from $3.4 million
in 2002, and Liberty Northwest Insurance Co at $7.0 million, up 107.1% from 53.4 million in 2002.

For fiscal year 2003, the Division of Insurance reported 157 companies writing workers”
compensation insurance in Alaska, with total net premiums written totaling $238.2 million. This
compares to 197 admitted insurers writing $356.3 million in diiect preniiiuns in 2002. During the
year, volu.uary market premiums increases averaged 3.5%, and assigned risk pool premiums

increased 7.6%.

During calendar year 2003, there were several major insolvencies - Fremont Industrial Indemnity
Co., Home Insurance Co., and Legion Insurance Co.
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Average total annual payout,
1982-2004: $584 million

Total received per Alaskan,
1982 2004: $23,929.69
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since 1982: SI 040
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| abor costs kill downtown La Mox

1 RESTAURANT: Owner took
over chain from ? ircnts in
1990; other two stay open.

QYySARANASCHEtI
Anchorage Dally News

Anchorage's downtown la Mex
restaurant, home of Grande Ronde
and the Jalapeno Eating Contest dur-
ing Hir Rendezvous, not to mention a
major annual Cinco de Mayo party, is
closed

Owner Trina Johnson said she
closed the location last week, after 30
years in business, because ofrising la
iior costs.

two other locations in
in Spenard and on King
Street in South Anchorage, remain
open They absorbed some of lhc
downtown restaurant's 35 to 40 em-
ployees. Johnson laid off 26. She al
ready had cut 12 positions after Christ-
mas, she said.

"| feel bad," Johnson said, "but you
have lo start cuffing your highest cost
items "

Labor costs at La Mex went up
$200,000 in 2003, the year the slate in-
creased its minimum wage from $5.65
to $7.15 an hour,Johnson said.

The cost of workers'
Lion insurance is tied to a coTnuarrTs

La Mex's
Anchorage,

comnensa,

payroll, she said, and tliat vveiiLirtfm
$22.000 t0$80,000 per year over tlie pa§t
lwnyears

A higher alcohol tax, a lowered le-
gal breath alcohol content limit and a
smoking ban didn't help,Johnson said

"People are drinking less," she aid,
and "your profit s inyour alcohol."

La Mex raised prices by 5 pi rcent
two weeks ago, Johnson said, lo offset
rising food costs. She said she was re
luctant to change menu prices.

“People are only going to pay so
much for ataco,”Johnson said.

To cut costs, (lie restaurants quit
serving sizzle-making lemons with
their fajitas, saving $5U(ia month,John-

son said, and started outsourcing kitch-
en prep work.

Tourist seasons were busy, Johnson
said, but not enough to keep the largpst
of the three locations open

“That's bad,” said Jeramie Ford
when lie heard the restaurant on Sixth
Avenue and | Street was closed Ford,
28, said he started eating there as a5
year-old, when he used to have to wait
for a table. That hasn't been the case
foryears, he said, but Ford kept coming
for th- chicken fajitas.

"It's kind of sad to see it go," he
said.

Johnson said her parents started La
Mex in 196J in a ountain View log cab-

in lhat sealed 12. There, she said, lit
mother made guacamole from scratc
atcustomers’ tables.

Johnson took over the business i
1990 and opened the South Anchorap
location in 1099

That location will lake on the Ante
ican fare Dial only Die downtown re
taurant carried, r.ucli as prime rib

The Grande Ronde will he held |
La Mex in Spenard this year, Jolinsc
said, while the King Street restaurai
will host IAir Rondy events and the Cij

co de Mayo party

m Dally News reporter Sarana Schell can he reacht

at sschelvPadn.com.
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Frank H. Murkowski
Juneau. Alaska 99BI1 1-0001
Governor (907) 465-3500
Fax (907) 465 3532
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WWW.GOV STATE AK.US
State of Alaska

Office of the Governor
Juneau

March 3, 2005

The Honorable Ben Stevens
President of the Senate
Alaska State Legislature
State Capitol, Room 111
Juneau, AK 99801-1182

Dear President Stevens:

Under the authority of article Ill, section 18, of the Alaska Constitution, |
am transmitting a bill related to the workers’compensation system. This bill
proposes discrete improvements to the current system. The goal of these
changes is to increase the efficiency and flexibility of the current system, and
significantly reduce some of its costs, in order to ensuie that benefits will
continue to be available in substantially the same form they are today without

stifling employment opportunities.

The Legislature has consistently striven to have our workers’
compensation system quickly and efficiently deliver fair and predictable
Denefits to injured workers at a reasonable cost to their employers. Despite
those efforts, the current system has not kept pace with the pressures caused
by a growing, ever-changing workforce and rising medical costs. In response to
complaints regarding delays in resolution of claims and the increasing costs of
maintaining the current system, the enclosed bill proposes improvements to

several areas.

A significant change proposed in this bill is the creation of a workers’
compensation appeals commission. Currently, appeals from Alaska Workers’
Compensation Board decisions are heard on a rotating basis by individual
superior courtjudges. The bill proposes to have appeals heard by a five-
member commission. This commission, like the board itself, would consist of
both lay members representing workers and employers as well as a chair with
legal training and workers’compensation experience. Appeals would be heard
by a panel both knowledgeable in workers’compensation matters and available
to produce consistent, legally precedential decisions in an expeditious manner.

Governor Transmittal Letter
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The bill also places increased responsibility for oversight of the system in

the hands of the workers’compensation division. The bill would increase the
division’s ability to investigate fraudulent claims, pursue employers who fail to
provide coverage for their employees, and oversee medical costs. Under the
current system the division must refer suspected fraudulent claims to other
Under this bill, the division would be able to

state agencies for investigation.
The bill would also allow the division

investigate fraudulent claims on its own.
to investigate and quickly close down employers who attempt to operate
without workers’compensation coverage. The board is then empowered to
assess fines for failing to insure and the bill creates a fund to receive those
fines and use them to pay benefits to injurrd workers whose employers tailed to

insure.

In addition, the bill gives the division additional authority to address
medical costs that ae now approaching 60 percent of every workers’
compensation benefit dollar paid in Alaska. Under this bill, the Commissioner
of the Department of Labor and Workforce Development is authorized to
empanel a medical services committee. The committee will review the medical
benefit delivery system including current charges, as well as the causes for the
sharp rise in charges and possible solutions, and make recommendations for
appropriate improvements. The committee is charged with reporting its
findings and recommendations by March 1, 2007; sufficient time for a
thorough study of the costs and appropriateness of the delivery' system.

To address the immediate impacts of the recent premium increases and
rising direct costs to self-insured businesses, the bill "rolls back”™ maximum
payments to those under the medical fee schedule in effect on December 15,
1999. The bill also authorizes the division to develop a preferred drug list and
establishes a statutory preference for generic drugs unless a worker's physician
specifies a name brand drug for medical reasons.

The division is assisted in this endeavor by input from employers,
insurers, providers, and the use of national, peer-reviewed medical treatment
guidelines. Under the current bill employers, insurers, and providers may
cgree to charges for services in advance. Workers would be under no
obligation to select a physician from this preferred provider list but the rates
for these providers’services would be established by contract with the insurer

oremployer.
The bill also provides the division with guidance in overseeing the

efficacy of the medical benefits system. The bill would adopt the American
College of Occupational and Environmental Medicine’s Occupational Medicine



The Honorable Ben Stevens
March 3, 2005
Page 3

Practice Guidelines as a benchmark for medical treatment. The Guidelines
provide for quality care while promoting some standardization of medical
services. However, ifa condition is not addressed by the Guidelines or the
worker’s physician recommends aliernauve treatment, the physician has the
opportunity to provide medical justification for treatment outside the

Guidelines.

In addition, the bill provides workers and employers greater flexibility
Currently, parties may not settle

over certain portions oi n.- worker’ claim.
The bill would allow

any portion of a worker’ claim without board approval.
parties represented by legal counsel to more quickly resolve a worker’ claim by
agreement without board approval, thereby freeing the board to focus on
settlements needing more scrutiny such as those involving minors or workers
unrepresented by counsel. It would also allow the parties to stipulate to a
worker’s eligibility for reemployment benefits without the expense and delay of
areemployment eligibility evaluation while also making it easier to exchange
unwanted reemployment benefits for a limited cash benefit. This greater
flexibility will make the reemployment process more efficient and satisfactory to

both parties.

The bill further enhances the efficiency of the current system by
expanding workers’access to legal counsel and including a limited release of
medical information on the report of injury form. The bill allows the division to
contract with non-profit organizations to provide legal services to injured
workers unable to obtain private legal counsel. It also provides a limited
medical release for medical records of treatment for the reported injury' on the
initial report of injury form. This second change is aimed at reducing
unnecessary delays in payment resulting from a lack ol supporting medical

documentation for an injured worker’ claim.

The bill also reduces insurers’costs by phasing out contributions to the
Second Injury Fund. That Fund represents a limited mechanism for reducing
impediments to the hire orworkers with certain listed physical limitations.
That mechanism has become outmoded due to developments in contemporary
employment standards including the Americans with Disabilities Act. The
Second Injury Fund will not accept new claims and will be phased out as

currently accepted claims are paid.

The bill would increase the coordination of benefits betwc jn die workers’
compensation system and ether disability systems. This would minimize the
instances where double compensation results in a worker receiving combined
disability benefits that exceed their taxe home pay. Finally, the bill would also
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cap the compensation rates of workers residing outside the State of Alaska to
bring them in line with that paid to Alaska resident workers.

This bill represents a major step in bringing the existing system up to
date with the current State of Alaska’s work force. These changes to specific
parts or the existing law are vital to the continuing survival of the workers'
compensation system and the availability ofa full range of benefits for injured

workers in the future.

lurge your prompt and favorable action on this matter.

Sincerely yours,

Governor

Enclosure



Section by Section Analysis of SD 1301

This legislation reforms the workers’ compensation system, introduces new
protections and a new benefit for injured employees, revises the timing lor vocational
rehabilitation eligibility, limits certain workers' compensation payments, restricts medical
cost liability, and changes the appellate process.

This bill makes no sweeping changes to the Alaska Workers’ Compensation
Board and system of workers’ compensation administration. The Alaska Workers’
Compensation Board (board) retains responsibility for regulation anJ initial adjudication of
claims and petitions arising under the act. There are some transfers of function included in
this bill, but, in place of many statutory changes transferring administrative functions, this
legislation gives the board general power to delegate executive functions of administration
and enforcement to the director of the Division of Workers’ Compensation (division). The
roles of the commissioner of the Department of Labor and Workforce Development and
commissioner’s designees are clarified: the commissioner's designee on a hearing panel is
a hearing officer, but the commissioner, who serves as chairman and voting member of the
full board in its executive functions, is there permitted to designate any representative to

serve in his or her place.

This legislation contains systemic improvements intended to promote
settlement and speed the process of resolving cases, The bill permits settlement of cases
without a hearing and board approval if all parties are represented by Alaska counsel, permits
the Department of Labor and Woikforce Development (department) to contract with a non-
profit organization to represent employees otherwise unable to secure counsel, and provides
for a consultation fee payable to attorneys without board approval.

This bill does not eliminate or reduce the "’employment benefit2 but it does
make changes intended to reduce costs associated with duays in the reemployment process.
This legislation allows parties to agree that an employee is eligible for vocational
rehabilitation, thus saving the cost of an eligibility evaluation and associated delay while an
eligibility evaluation is done. This legislation eliminates the deadline for requests for
eligibility evaluations from 90 days from the date of injury. Instead the right to request an
eligibility evaluation is triggered by periods of consecutive days of absence from
employment. In addition, an eligibility evaluation is mandated for employees who are absent

This document was prepared using the text introduced March 3, 2005 and
denominated as 24-GSI 112\A. This is a revised text, reflecting a change in the
introduction text to correct erroneous use of an insurance term. No changes are made to

the sectional analysis.
These benefits are often called vocational rehabilitation or retraining

benefits.
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due to injury for 90 consecutive days from their employment. 7'hesc changes are intended
to bring the process of vocational rehabilitation planning closer to the point that the
employee has experienced significant absence from work. Finally, for those employees
found eligible for reemployment benefits, this legislation provides a job dislocation cash
benefit if the employee elects not to undertake reemployment planning.

Another significant cost to the system is addressed by a series of changes
designed to lower medical costs. Generic drugs are required unless medical necessity
justification is provided in writing The department is directed to create a “preferred drug”
list or formulary, a common feature of group health insurance plans. Again, off-list drugs
may be dispensed if medical necessity justification is provided. Employers are given
permission to form groups to negotiate “preferred provider' lists - but use of the listed
physicians by workers is voluntary. Fees for medical treatment and services, which arc
subject to regulation, are capped at the usual, customary, and reasonable rates in effect in
2000.1 Finally, in order to address the subject of medical costs in the future, the
Commissioner is empowered to appoint a committee, which is directed to study the subject
and to make a report to the commissioner and Governor by March 1, 2007.

Other deficiencies in the current system are addressed. The director is given
stronger enforcement tools, including power to issue stop orders against uninsured employers
without hearing, provided an investigation has revealed substantial evidence that the
employer is uninsured. The stop order may be followed by a hearing before the board to
assess substantial civil penalties against uninsured employers. The director may also petition
the board for a stop order. The civil penalties will be paid to a fund used to pay claims of
injured workers employed by uninsured employers. In order to prevent "mining" of workers'
compensation division records, the division is also prohibited from assembling or providing
otherwise public information on claims to persons for commercial purposes unrelated to the
purposes of the workers' compensation act.

Rates are determined by the Board by regulation, defining what is “usual,
customary and reasonable”. The Board set the “usual, customary, and reasonable” rate at
the “90thpercentile of the range of charges” (8 AAC 45.082(ij).

The 90Lpercentile of range of charges means that in a community for
which charges in a given period vary between S50 and $150 for a service, with two
providers charging less than $90, seven providers charging $90 to $120, and only one
provider charging $ 150, the “901 percentile” docs not refer 90% of the difference
between the highest and lowest, nor the number of providers charging any amount, nor
90% of any charge. Itis an artificial number to which 90% of all charges in the
communiiy will be equal or less. In this community example, the 90thpercentile could be
any number below $150. The result of this method is that the 90% percentile rises as

charges increase.
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The director is also given substantial powers to investigate fraud. Persons who
report fraud are granted immunity, and other persons arc required to report known fraud.
The criminal statute relating to workers’ compensation fraud is improved by the addition of
definitions and rewording so as to limit ambiguities.

Two changes to compensation benefits arc included in the bill, which will not
apply to most employees. First, compensation paid to non-residents is capped at the rate
that would be paid if the recipient resided in Alaska. Second, for workers whose employers
belong to the Public Employees Retirement System (PERS) or Teachers Retirement System
(TRS), an offset for PERS or TRS disability benefits is allowed against workers’
compensation total disability payments, so that the combined benefits do not exceed 100%
of the employee’s spendable (after tax) wages. The cap on combined offset benefits is
reduced to 80% of the employee's spendable wages when the employee is receiving
reemployment benefits instead of compensation. Permanent partial impairment
compensation is not reduced or offset, unless the employee is in a reemployment process
receiving weekly payments of permanent partial impairment compensation at the temporary
total disability rate under AS 23.30.04 I(k). In that case, the weekly permanent partial
impairment compensation would be paid at the offset temporary total disability
compensation rate. A similar off-set is permitted for workers u'ho receive a disability benefit
through an ERISA trust or employer contribution funded plan, provided the trust or plan
does not already take an offset for workers’ compensation. This eliminates “double dipping”’
by employees whose combined benefits exceed their wages.

Another feature of this bill is the elimination of the Second Injury Fund - a
pre-statehood mechanism intended to encourage hiring workers with certain listed
conditions.4 The list, which includes conditions as varied as polio, varicose veins, and the
bends, has not been altered since its inception. The fund will be phased out, with delayed

The fund was intended to encourage hiring employees with certain
conditions by mitigating, to a limited extent, a potential employer's concern that hiring an
employee with a listed condition would result in a greater liability if the employee were
injured. The fund reimburses an employer for compensation payments made after two
years of disability benefits have been paid, if the employee suffers a “second” injury that
“aggravates, accelerates, or combines with" the listed condition to bring about a greater
disability. The fund does not reimburse medical or other benefits. The fund also requires
the employer to have written knowledge of the condition before hiring or retaining the
employee. Court interpretation of fund eligibility qualifications, subsequent legislative
changes in other parts of the act, and the impact of the Americans with Disabilities Act
have led to inconsistent application of the fund’s benefits among employers and the
expansion of its possible liabilities beyond its capacity to assess insurers and self-insured

employers.



Section by Section Analysis
SB 130 (24-GS1112\A)
4
amendments eliminating the tund once all liabilities incurred by the deadline established in
this bill are satisfied.

This legislation also changes the appellate process to encourage consistency
i;i legal interpretation and reduce delays on appeal. A commission acts as an appellate body
with broad powers of review. The commission is balanced by appointment of two citizen
representatives of employees and two citizen representatives of employers and a single
chairman who acts as the executive of the commission. The chairman is an exempt
employee. The commission’s decisions arc published and binding on the hearing panels.
The commission’s decisions may be appealed directly to the Supreme Court, without review
by the Superior Court. Its jurisdiction is confined solely to appellate review of board

decisions.

Finally, changes are made in the insurance statutes to exempt reciprocal
insurers from participation in the assigned risk pool, require special deposits of insurers, and
permit the director to seize and release the deposits to the Alaska Insurance Guaranty
Association for claims payment in he event of insurer insolvency.

The workers’ compensation act is lengthy and complex and this bill addresses
a number of subject areas. Care should be taken to review all provisions in a subject area,
and to read this bill in the context of the unamended act. This legislation also contains a
number of what are essentially conforming amendments, delayed amendments, or
transitional provisions.

Section 1is a declaration of legislative intent to reform the workers’ compensation
insurance system to ensure payment of benefits when an insurer becomes
insolvent and reduce the costs of workers’ compensation premiums to
employers. This expression of intent applies only to sections 2 through 4 of
the bill.

Section 2 creates new statutory provisions, AS 21.09.090(e) and (0, which provide
additional financial protection for Alaskan workers in the event that a workers
compensation insurer becomes insolvent and unable to pay claims. Under
these new provisions, insurers who are authorized to transact workers'
compensation insurance in this state must maintain in the state a separate
deposit for the protection of persons covered by workers’ compensation
insurance issued by the insurers that is in addition to the deposit required of
insurers under AS 21.09.090(b). This new deposit will be based on
collateralization of an insurer’s loss reserves, but will not be less than
$100,000.

Section 3 creates a new' statutory provision, AS 21.24.130(f), w-hich provides that if an
insurer becomes insolvent in any state, the insurer’s deposit in Alaska,
provided in Section ? above, will be immediately available to the director of
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the division of insurance for release to the Alaska Insurance Guaranty
Association to pay workers’ compensation claims of eligible employees
covered under policies issued by the insolvent insurer. No part of the deposit
may be paid to an insolvent insurer’s receiver until all workers’ compensation
claims under the insolvent insurer’s policies have been paid. This revision
provides additional financial protection for Alaskan workers in the event that
workers' compensation insurer becomes insolvent and unable to pay claims.

Section 4 amends AS 21.39.155(a) to exempt all reciprocal insurers from the requirement
of participating in the assigned risk pool, not just reciprocal insurers formed
by a group of municipalities or non-profit public utilities. This change will
mean that reciprocal insurers formed by certain industry' groups will not be
required, like other insurers, to insure employers in the assigned risk pool.

Section 5 amends AS 23.30.05.067(a)(1)(B) to remove a reference to the second injury
fund. This amendment conforms to the repeal of AS 23A0.205 at section 49
below. It will not be effective until the commissioner of the Department of
Labor and Workforce Development certifies that all Fund obligations are
satisfied. See section 59 below.

Section 6 codifies a statement of legislative ir.ient relating to the workers’ compensation
system. Subsections 1through 3 replicate earlier statements of legislative
intent that the workers’ compensation laws ensure a quick, efficient, fair and
predictable delivery' of benefits to injured workers, at reasonable cost to
employers, that cases be decided on their merits, and that the chapter not be
construed to favor either party. Subsection 4 emphasizes the intent that
proceedings be impartial and fair and that all parties be afforded due process.

Section 7 amends AS 23.30.005(a) to require that a hearing officer [instead of any
person] be designated by the commissioner to sit as the commissioner's
representative on a hearing panel when the commissioner docs not sit on the
panel. The section is also amended lo provide that the board shall by
regulation provide procedures lo avoid conflicts and the appearance of
impropriety in hearings. This change directs the board to expand the scope of
its regulations beyond the provisions of the Executive Ethics Act, AS 39.52,
applicable to members of boards and commissions, to address avoiding "the
appcaiancc of impropriety" as well as conflicts of interest.

Section 8 amends AS 23.30.005(b) to again clarify who may be appointed to represent
the commissioner on a hearing panel (a hearing officer) while retaining the
commissioner's broad discretion to designate a person to represent him as
chairman and executive officer of the full board. The amendment also
clarifies that hearing officers are not members of the full board.

Section 9 adds two new statutory provisions to AS 23.3(. 005. New subsection (m)
authorizes the department to contract with a non-profit organization to provide



Section by Section Analysis
SB 130 (24-GS1112\A)

employees information regarding workers' compensation proceedings and
legal representation in proceedings before the board and commission. The
intent is to provide some legal services to those persons unable to secure
representation from attorneys practicing in the field.

Section 10 adds three new statutory provisions. The first, AS 23.30.007, establishes a
new workers' compensation appeals commission within the Department of
Labor and Workforce Development, with jurisdiction to hear appeals of board
decisions arising under the workers' compensation act. The commission
consists of five members who are appointed for staggered terms of five years.
The membets are appointed by the governor and confirmed by a majority of
the legislature. The governor may make appointments lo fill vacancies in the
same manner for the completion of the vacant term. A majority of the
members is a quorum. Four members are citizen members, compensated for
their service at S200/day. The citizen members are equally drawn from those
who represent employees and those who represent employers. Member
qualifications arc described. In addition to meeting member qualifications, the
chair must be licensed to practice law in Alaska and have five years
experience of workers' compensation law. The chair is a full time exempt
sen ice employee paid at Range 27. All members shall take the oath of office.
Reasons for removal by the Governor of a commission member are set out, as
uell as an opportunity to respond to the Governor’s charges. Reasons for
removal include: misconduct in office, ethical violations, conviction of a
felony, conviction of a misdemeanor regarding workers' compensation,
inability to serve or handle the caseload, incompetence, and failure to meet the
requirements of office. A panel of two citizen members (one employee
representative and one employer representative) and the chair will hear
appeals. To conduct other business, the chair and equal numbers of employee
and employer representatives must be present. Reasons for disqualification
lor conflicts are set out in detail, as well as a general disqualification if the
member is unable to fair, impartial, and unbiased toward an appeal participant.
To prevent delay in the appeal process, if the chair is disqualified, or
unavailable for more than ten days, the commissioner of labor may appoint a
chairpro tent. The commission must be housed separately from the division
to mark the separation of the appeal process in the workers’ compensation
system from the board and division's administrative and enforcement process.

Section 10 also, in the new statutory provision AS 23.30.008, sets out the
powers and duties of the new workers’ compensation appeals commission

and, in AS 23.30.009, the pow'ers and duties of the chair of the commission.
The commission replaces the superior court as the body hearing administrative
appeals in the workers’ compensation system, and its decisions will be binding
and have the force of legal precedence. The commission’s decisions are final
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and conclusive, except that the Supreme Court may review the commission's
decisions. The commission indexes and publicizes its formal decisions. The
commission has the power to adopt regulations drafted and proposed by the
chair, as well as Piles of procedure for hearings and appeals, to adopt an
official seal, and generally to carry out the powers and duties expressly
granted or necessarily implied by the Act. The commission shall award
attorney fees to successful appellants, but, as currently is the rule, attorney
fees may not be awarded against an employee unless the appeal was frivolous,
unreasonable or taken in bad faith.

The chair of the commission exercises general supervision of the office of the
commission. The chair has the power to employ and supervise staff, assign
work, and members to hearing panels, establish a time management system,
manage the calendar of hearings and prepare the annual budget of the
commission. The chair must prepare and make public an annual report of the
commission’s performance. The chair is barred from other employment and
may not hold any other public or tribal office, nor hold office or position in a
political party.

Section 11 amends AS 23.30.012 relating to settlement of claims. It divides the urrenl
statute into two subsections. It transfers ffom the board to the director the
power to approve the form of settlements. New provisions require that
settlements be filed in the division, and, upon filing with the division, makes
the settlement effective and enforceable as an order of the board. This is a
change from current law, which requires all workers, regardless of
representation or circumstances, to obtain board permission to settle their
claims and approval of the negotiated terms.

However, a new provision requires that in cases where workers are not
represented by an attorney licensed to practice in this state, or where a
beneficiary is a minor or incompetent, the settlement must be reviewed by a
hearing panel and may be approved when it is in the best interests of the
worker or beneficiary. The hearing panel may hold a hearing and require an
impartial medical examination before deciding whether to approve a
settlement. This amendment parallels court practice in requiring review of
minor or incompetent settlements.

Section 12 amends AS 23.30.015(e) to eliminate a reference to payments to the second
injury fund. As provided by section 59 of this bill, this amendment is not
effective until the liabilities of the fund have been fully satisfied.

Section 13 amends AS 23.30.041(a) to reassign from the board to the director power to
employ the reemployment benefits administrator and to authorize the
administrator to employ a staff. This transfers hiring and oversight of the
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administrator and staff to the director of the division of workers'
compensation.

Section 14 repeals and reenacts AS 23.30.041(c) to substantially change the timing of
eligibility evaluations. As unamended, current law requires an injured
employee to request an evaluation to determine eligibility for re-cmployment
benefits within 90 days of injury. This deadline may be forgiven if the
employee shows "unusual and extenuating circumstances". In practice, such
circumstances are frequently found to exist, as where the employee's physician
did not tell him or her that a return to work may not be possible or did not
predict the employee will have a permanent impairment. As a result, there are
lengthy delays in the return to work process As reenacted, this section
contains a new provision allowing employers and employees to agree that the
employee is eligible for retraining, without incurring the cost of an evaluation
or waiting for a permanent impairment prediction. Also new, the
administrator is required to notify injured employees of the right to an
evaluation if the employee sustains 45 consecutive days of total disability.
There is currently no requirement that employees be notified of their right to
an evaluation before the deadline expires. Without regard to time after the
date of injury, a right of the employer or employee to request an cvalua :on is
triggered by 60 days of consecutive total disability and, ifan employee is
totally disabled by the injur) for 90 consecutive days, an eligibility evaluation
is required. Th> tandards for eligibility are not changed. The intent of this
section is to reduce costs by encouraging agreements, promoting early
attention to the issue of potential need for retraining by employees, employers,
and physicians, and assuring that employees with serious, disabling injuries
are provided evaluations as soon as possible.

Section 15 amends AS 23.30.041(f) to add an additional disqualification for
reemployment benefits. This section provides that if an employee is found
eligible for reemployment benefits, (which necessarily includes a physician's
prediction of inability to return to the employment at the time of injury), and
the employee declines reemployment benefits in favor ofajob dislocation
benefit (see section 16), the employee will be ineligible for reemployment
benefits in the future if the employee returns to work in the same or similarly
demanding occupation as when previously injured and is injured again. This
subsection parallels the current disqualification of an employee who recieves
reemployment benefits but who returns to work in the same or similarly
demanding occupation as when previously injured and is injured again.

Section 16 amends AS 23.30.041(g) to provide that an employee who is eligible for
reemployment benefits but elects not to use the benefits may take ajob
dislocation benefit instead. The intent of this section is to encourage
employees who are eligible for retraining to seriously consider their options
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and encourage prompt entry into plan development, and, by making the
alternative to retraining less attractive, to provide a disincentive to the practice
of delaying plan development in hopes of increasing the settlement value of
reemployment benefits, or of beginning plans the employee has no real
interest or inclination to pursue in order to continue receiving payments.
Finally, it r rovides a small benefit not previously available to those employees
who genuinely desire to retire from the active labor market or to pursue plans
of their own without direction from the workers’ compensation system.

Section 17 amends AS 23.30.04 I(j) to modernize the language.

Section 18 amends AS 23.30.041 (p) to replaces the board with the director as the holder
of a public meeting to select a proposed date on which a new edition ofthe US
Department of Labor’s Dictionary of Occupational Titles shall be
implemented. The department replaces the board as the agf y selecting the
date proposed and the director replaces the board as the person giving notice

of the selected date.

Section 19 amends AS 23.30.041(q) to replace the board with the division as the agency
receiving filed waivers of rehabilitation benefits and serving notices ofthe
waivers. The amendment also replaces the board with the director as the
agency proscribing or approving the form of such waivers..

Section 20 amends AS 23.30.080(d) regarding proceedings to obtain stop work orders
against uninsured employers. The amendment provides that the director may
petition the board for a stop work order, replacing the general grant of
authority of the board to issue a stop work order. The amendment clarifies
the role of the director and the form of procedure to be used - one pursuant to
the board's petition process provided in regulation (8 AAC 45.050) instead of
one based on a notice of accusation.

Section 21 creates two new statutory provisions relating to penalties against uninsured
employers and stop orders. New subsection AS 23.30.080(e) authorizes the
director to issue a stop order after an investigation by a department officer
revea's substantial evidence that the employer is not insured or has no self-
insurance certificate. The director must dissolve the stop order on receipt of
proofofinsurance or a self-irsurance certificate. In addition, the director may
petition the board to assess a civil penalty if the employer fails to obey the
stop order.

New subsection AS 23.30.080(f) authorizes the division to petition the board
for a civil penalty of up to $1,000/day of employment per uninsured
employee. New subsection AS 23.30.080(g) permits the director to decLne an
employer in default if the employer fails to pay a civil penalty under
subsection 080(d) (failing to comply with a board stop work order, $1000 pc.*
day), subsection 080(e) (failing to comply with a director stop work order,
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$1000 per day), or subsection 080(f) (failure to insure employee S1,000 per
employee per day) within seven days of the date ordered. Upon filing a
certified copy of the penalty order and a declaration of default with the clerk
of the superior court, the court shall enterjudgment for default. The attorney
general, as requested by the director, shall take appropriate action to collect on
the default judgment, and a writ of execution may be issued on the judgment.
The person against w'hom the judgment is issued may seek court review of the
judgment as allowed by the Civil Rules.

Section 22 creates a new' section, AS 23.30.082, establishing a workers compensation
benefits guaranty fund to assist injured employees of uninsured employers.
The fund is established in the general fund, comprised of the civil penalties
paid under section 080, income earned by investment, money deposited in the
fund by the department and appropriations to the fund. The fund may be used
to pay claims, ex enses of the fund, and legal expenses. The Department of
Revenue shall inform the division of the fund balance and interest income.
Subsection (c) provides for injured employees to nle a claim against the fund
and preserves the rights of the fund to defend claims. Subsection (d) provides
that the fund is subrogated to all rights of the employee, and is assigned all
rights of the employee against the uninsured employer to the extent of
payment by the fund. Money collected shall be paid to the fund. Claims will
be paid in the order made against the fund. Finally, the division is authorized
to contract for adjustment of claims against the fund.

Section 23 amends AS 23.30.095(j) to reassign from board to the commissioner authority
to appoint a medical services review committee or contract with organizations
to assist and advise the department and the board in matters respecting
medical care under the workers’ compensation act.

Section 24 amends AS 23.30.095 to add two new subsections. The first, subsection (n)
requires pharmacists to dispense generic medication where a generic is
available and the prescribcr does not provide w'ritten justification of medical
necessity for the brand name product. This subsection also requires the
department to establish a preferred drug list for use under this subsection, but
also allowing prescribers to depart from the list when medical necessity
justifies departure. The department shall make a regulation for the process to
establish medical necessity.

The second new' subsection, (o), for purposes of determining what medical
treatment or services the employer is liable for under AS 23.30.095(a),
establishes a rebuttable presumption of correctness of the recommended
treatment guidelines of the American College of Occupational and
Environmental Medicine in effect at the time treatment is provided. The
presumption may be rebutted by a preponderance of scientific evidence that a
variance is reasonably required. For injuries not covered by the guidelines,
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the board may adopt other scientific, evidence-based guidelines generally
recognized by the national medical community.

Section 25 creates a new statutory section, AS 23.30.097, dealing with payment of
medical benefits. This section provides that all fees and charges for medical
treatment or sendees under the act are subject to board regulation and thut an
employee may not be required to pay a fee or charge covered by the workers’
compensation act. The fee or charge may not exceed the lesser of the usual,
customary, and reasonable fee published on December 15, 1999 (and in effect
to March 2001), or the paymen* negotiated by an employer under the preferred
provider process. Provision is made to allow employers or groups of
employers to negotiate with physicians to establish preferred provider lists and
fees for sendees, but the selection of a physician on the list is voluntary and an
employee must be so advised. No attempt to inf|”encc treatment or rating
decisions can be made in negotiating the list. Selection of a physician for
inclusion on the list does not affect the employer's right to chose an
independent medical examiner. Subsection (d) of this provision parallels
former AS 23.30.095(/), repealed in section 48 below, and provides that
payment of bills for medical treatment must be made within 30 days after the
date that the employer receives the bill or a completed report as required by
AS 23.30.095(c), whichever is later. Subsection (e) of this provision
duplicates former AS 23.30.095(m), repealed in section 49 below, relating to
payment of pharmacy and travel charges, and reimbursement of third party
payers buch as health insurers.

Section 26 amends AS 23.30.100(b) to require that the notice of an injury or death given
under the workers' compensation act contain a consent by the employee to
release medical records of treatment of the injury or death to the employer's
adjuster and the board. This "release" is limited solely to records of treatment
of the reported injury or medical records of the death, and does not replace the
consent to release information contained in AS 23.30.107. The intent of this
amendment is to speed the process of pay ment of medical expenses by
allowing adjusters to immediately request treatment records for the reported
injury and encourage physicians to comply with AS 23.30.095(c) by making
reports of treatment to the employer and the board.

Section 27 amends AS 23.30.107(b) to add the division and commission as the agency
where workers’ compensation files are maintained. The amendment also adds
the division and commission as agencies that may release records as provided
by the statute and adds the commission as an agency authorized to discuss
records in a decision.

Section 28 amends AS 23.30.107 by adding a new subsection thut prohibits the division
from assembling or providing information contained in individual workers'
compensation files for commercial purposes outside the scope of the workers'
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compensation act. Tl intent of this provision is to prevent "mining" of
division records for commercial purposes, such as investment solicitations,
credit agencies, and the like. It is not intended to prohibit disclosure of, for
example, public record information regarding a specific claim to a newspaper
reporter, an insurer seeking the names of employers who are uninsured for
purposes of soliciting contracts to provide workers' 'ompensation insurance,
or an investigator for a law firm representing an injured worker asking for
public information regarding other similar claims filed against the same
employer. Thic provision does not alter other subsections providing that
medical and vocational reemployment records in a claim arc not public

records

Section 29 repeals and reenacts AS 23.30.122, relating to determinations of the
credibility of witnesses. As provided by the former statute, the board has the
sole power to determine credibility of witnesses, but the amendment removes
language relating to the conclusiveness of the board's findings regarding the
weight of the evidence. Section 31 transfers to the commission the authority
to make conclusive findings concerning the weight of evidence.

Section 30 repeals and reenacts AS 23.30.125 relating to review of compensation orders.
It replaces superior court review of board decisions with commission review
of compensation orders The amendment sets a date on which compensation
orders are final unless review is undertaken. It makes explicit that the
commission has the power to review board decisions and orders, and that
orders may not be suspended, reconsidered or set aside except through the
commission process. This amendment also creates a provision for stays of
orders pending appeal. It requires a party seeking a stay to produce evidence
of irreparable damage. If a party seeks a stay of continuing periodic
compensation payments, the party seeking the stay must demonstrate that the
appeal is likely to be decided adversely to the compensation recipient. The
commission may allow a hearing on the stay on three days notice to the parties
in interest.

Section 31 creates three new statutory provisions relating to commission review of board
decisions, commission procedure on appeal, commission authority to review'
and judicial review- of commission proceedings. The first new statute, AS
23.30.127, establishes the basic procedure for appeal to the commission. This
provision allows the director to intervene in an appeal. Ifa party does not
have legal representation and the order appealed concerns an unsettled
question oflaw, the director may file an appeal to obtain a ruling. The intent
is that the director would not represent the party, but, in order to insure that
the unsettled issue oflaw of importance to the system is fully examined,
would be able to exercise discretion to file an appeal. This provision sets a
30-day period for appeal of a compensation order or a director decision. It

12
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describes the documents that must be filed with the commission to initiate an
appeal and a cross-appcal. It authonzcs the commission to charge a fee up to
S100 for filing appeals and cross appeals, but exempts ic state and political
subdivisions of the state from the tiling fee. It authorizes the commission to
require an appellant to pay costs of preparing a transcript uiid preparing the
record on appeal. Cross appellants and intcrvenors may be required to share
in the costs. This provision grants the commission general authority to make
rules and orders foi the prompt fair and just disposition of appeals and
authorizes the commission to require written briefs.

The third new statutory provision, AS 23.30.128, establishes the commission’s
authority to review and act on appeals. The commission hears appeals in
panels of three members, the chair, and one citizen member representing
employees, and one citizen member representing employers. The panel

deci on is the decision of the commission. The commission may review de
novo all exercises of discretion, factual findings, and legal conclusions b' low,
except that board findings regarding the credibility of a witness who appeared
in the hearing is binding on the commission. Other finding, including the
weight given exper evidence, may be set aside by the commission. If not set
aside, the board’s findings arc conclusive. This statute provides that the
commission review will be on the record, except that briefs and argument
shall be allowed. The exception is that the commi jion may receive evidence
in applications for a stay of a decision by the board, attorney fees and costs of
appeal, waiver of fees for indigent appellants, and dismissal of appeals for
failure to prosecute or settlement. This provision als >gives the commission
wide discretion to act on appeal. The commission may mxpedite appeals. It
may affirm, reverse or modify a decision; remand matters it determines were
improperly or insufficiently developed, or remand for further action without
relinquishing jurisdiction. The commission members who heard an appeal
must decide whether to grant reconsideration. The commission may
reconsider its decisions on specific grounds listed in subsection (f):
misapplication or failure to apply directly controlling law; overlooking or
misconceiving a material fact; misunderstanding a material question in the
case presented on appeal; or, applying law that has subsequently changed. AS
44.62 does not apply to proceedings of the commission. This provision
balances shorter time for appeal and reconsideration (30 days) with sufficient
time for collegial consideration of th”” merits of the appeal before a
commission decision (90 days). This provision sets out clearly when a
decision of the commission is final, to avoid confusion as to dates of finality.

The third new statutory provision exempts the commission from the grant of
superior court jurisdiction overjudicial appeals of administrative agency
decisions contained in AS 44.62.590 and slates that commission orders may
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not be otherwise appealed to the superior court. The purpose of this provision
is to eliminate appeal to the superior court, and to provide that decisions of the
commission may be appealed directly to the Supreme Court. This provision
withdraws workers’ compensation appeals from the jurisdiction of the
superior court, which the legislature may do by law. Set Art. IV, Sec. 1of
the Al. ska Constitution, see also AS 22.10.020(d). It does not encroach on
the judicial power reserved to the courts under Art. IV, Sec. 15, because
incidental effects of substantive change do not trigger An. IV, Sec. 15
requirements. See, Wienegardner v. Greater Anchorage Borough Bd. Of
Equalization, 534 P.2d 541, 547 n. 18 (Alaska 1975). This provision does not
affect the right to seek declaratory judgment in superior court on matters
affecting workers’ compensation law, as, for example, to declare a regulation
invabd or to require coverage under an insurance contract. This provision also
establishes the standard of review for commission findings of the weight to be
accorded witness testimony, undisturbed Findings of the board, and
commission findings of fact, which must be supported by substantial evidence
in light of the whole record.

Section 32 creates a new statutory provision, AS 23.30.175(b)(5), which caps
compensation paid to non-resid< ut recipients at the compensation rate the
recipient would receive if residing in Alaska. The effect of the amendment is
to allow compensation rates paid to a non-resident to decrease by cost of
living adjustments for the recipient’s area of residence, but caps any increase
due to a cost of living adjustment in the recipient’s area of residence so that
the recipient's compensation rate does not exceed what he or she would
receive in Alaska.

Section 33 amends AS 23.30.175(c) to transfer the authority to provide cost of living
comparisons from the board to the department and to replace annual
redeterminations of cost of living comparisons with redetennmations every
three years.

Section 34 amends AS 23.30.205(e) to replace the commissioner with the director for
receipt of notice of award or adjudication respecting the second injury fund.

Section 35 adds a new subsection (g) to AS 23.30.205 setting a final deadline for filing of
claims for reimbursement against the second injury fund, thus limiting the
fund's liabilities and phasing out the fund. The fund is granted a period in
which to accept or claims filed, and pending claims may be included uy
decision by the board.

Section 36 adds a new section providing for coordinat on of certain disability benefits
and workers' compensation payments. For employees benefiting under
AS 39.35 or AS 14.25, the employer's liability for total disability
compensation under AS 23.30.180 or 185 is limited to the lesser of the
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difference between the employee's spendable weekly wages and the disability
benefits the employee payable to the employee under \S 14.25.130, or AS
39.35.400 or 39.35.410 or the maximum compensation rate. Tuc intent is that
the combined workers' compensation and disability benefit should not exceed
the employee's after tax wages, and that an "off-set" is allowed for disability
benefits against workers' compensation payments. The employee whos:
workers' compensation and disability benefit, combined, do not exceed his or
her spendable weekly wages should contint. to receive the workers'
compensation to which the employee is otherwise entitled. For employees
who are not receiving total disability compensation, but who are receiving
oenefits under AS 23.30.041(k), the employer's liability is limited to the lessor
of the combination of the AS 23.30.041 (k) benefit and disability benefits up to
80 percent of the employee's spendable wages or 105 percent of le state
average weekly wage (i.e. AS 23.30.041(k) benefit). Thus, the disability
benefit is off-set against the employer's liability for AS 23.30.041 (k) benefits.
Similar provisions are also included for employees who are eligible for
disability benefits from an employer-contributed union or group insurance
plan or welfare trust, provided, however, that the benefit from the plan or trust
does not make an off-set for workers' compensation benefits paid to the
employee. The purpose of this provision is to eliminate the circumstance of
employees receiving employer-funded disability benefits and workers'
compensation, tax free, that together exceed what they would have received,
after taxes, had they not been injured. This section does not limit the
employee's benefits on account of private disability insurance or group
di-a®ility insurance procured through other neans (such as membership in
trade or professional organizations) than those spec;fied in this provision.

Section 37 amends AS 23.30.240 to include members of limited liability companies in

the catch line and replace the director of the division of workers’compensation
for the commissioner as the person approving executive officer waivers.

Section 38 an.ends AS 23.30.2*t0 to add a new subsection providing that members of

limited liability companies are not employees, except at the affirmative
election of the company, which must specify the member foi the period of
coverage. When the coverage lapses, the specified member's inclusion as an
employee also lapses and must be affirmatively renewed by the company to
continue.

Section 39 amends AS 23.30.247(c) to eliminate a reference to the second injury fund.

As provided in section 59, this amendment docs not take effect until the
liabilities of the fund are fully satisfied.

Section 40 creates n new section relating to fraudulent acts or false or misleading

statements in worker./ compensation. Provisions for civil reimbursement for
benefits obtained through fraudulent acts or false or misleading statements,
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formerly in AS 23.30.250(b), are moved to t’ s section, and the standard of
proof of fraudulent acts or false or misleading statements is clarified. The
form of the statute conforms to modem usage.

This section also provides civil immunity for a person who furnishes
information regarding fraud in good faith to law enforcement officials, the
division, the division of insurance in the Department of Commerce,
Community and Economic Development, or an insurer or risk manager of a
self-insured employer. The immunity is not extended to those whose liability
is the result of reckless, willful or intentional misconduct. In addition, an
insurer, adjuster or risk manager is required to report information about
suspected fraud to the director, and is immune from civil liability for making
such a report. The provision grants the director authority to investigate reports
of fraud, and, if the director finds credible evidence of fraud, to refer the facts
to a prosecutor and to the affected insurer. If the fraud was perpetrated against
the division, the director may seek an order of forfeiture against the person,
precluding the person from future benefits. 1he director’s investigations are
made confidential, unless a court directs public inspection. The director is
given power to obtain information outside the state, through other state’s
officials, and to cooperate with officials outside the state. Definitions are
provided of “frauduWit acts”, which include actions by persons other than an
employee,

Section 41 amends AS 23.30.250, relating to criminal penalties for fraudulent acts or
false or misleading statements. The section is reserved to the criminal statute,
incorporating former AS 23.30.250(a), and civil restitution is moved to a new

section. (See section 40, above.) A new subsection .b) incorporates
definitions to assist the prosecution of fraud under this section.

Section 42 amends AS 23.30.260 to add a new subsection (b) that provides that an
attorney may charge up to $300 for one-time only consultation with a
claimant. This provision gives statutory authority for a regulation that
presently exists allowing such fees.

Section 43 amends AS 23.30.395 to add new subsections defining the commission,
director, department, commissioner, and division.

Section 44 amends AS 37.05.146(c) to include the workers' compensation benefit
guaranty fund in the list of accounts within the general fund.

Section 45 amends AS 39.25.110 to include the chair of the commission in the exempt
service.

Section 46 amends AS 39.25.120(c)( 14) to remove a reference to the board and substitute
the division as the employer of the rehabilitation administrator.

Section 47 amends AS 39.50.200(b)(31) to add the commission.

16
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48 repeals AS 23.30.095(f)> 23.30.095(/) and 23.30.095(m). The complete
provisions of AS 23.30.095(!) and 23.30.095(m), and portions of
AS 23.30.095(f). are now contained in new statutory section AS 23.30.097
(see section 25 above).

49 repeals sections creating, operating, or relating to the second injury fund: AS
23.30.015(c), 23.30.040,23.30.205,23.30.395(27), and AS 37.05.147(c)(12).
The intent is that upon the effective date of tins sermon (sec section 59 below),
the second injury fund is fully disestablished.

50 creates a new provision of uncodified law that provides that the cap on rates
paid to out of state claimants shall apply only to injuries occurring after the
effective date of the provision establishing the cap.

51 creates a new provision of uncodified law setting the initial terms of the
commission to achieve staggered terms as provided in AS 39.05.055.

52 creates a new provision of uncodified law permitting the director to lend staff
temporarily to the commission for a period of six months after the effective
date of the provision creating the commission.

53 creates a new provision of uncodified law that provides for continuation of
effect notwithstanding a transfer of function from the board to the director or
the institution of the commission as an appellate body for workers'
compensation appeals. This provision also continues in force all regulations,

c ders, decisions, or certificates issued by the board until revoked, modified or
vacated under the provisions of this bill; continues in effect all contracts,

rights, liabilities or obligations.

54 creates a new provision of uncodified law permitting the director of insurance
in the Department of Community and Economic Development and
Department of Labor and Workforce Development to proceed to adopt
necessary regulations to implement this bill, but not before the effective date

of the bill.

55 creates a new provision of uncodified law directing that any money remaining
in the second injury fund shall be transferred to the general fund. The
effective date of this section is delayed until the full satisfaction of the fund's
liabilities. See section 59 beiow.

56 creates a new provision of uncodified law directing the commissioner to
appoint a medical services review' committee pursuant to AS 23.30.095(j), as
amended by this act, to make a study of provision of medical treatment and
services, and the cost of such benefits, and to report its findings to the
commissioner by March 1, 2007.
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Section 57 provides that the cap on compensation paid to out-of-state recipients applies
only to persons injured after the effective date of the secfion establishing the

cap.
Section 58 provides an effective date of September 1, 2005, for the insurance provisions

(sections 1-4), the cap on benefits paid out-of-state recipients, and the
directive to appoint the medical services review committee.

Section 59 provides a delayed effective date ror the npeal of the second injury fund (see
section 49) and amendments to delete -eferences to the second injury fund.
The delayed effective date is the date the commissioner certifies that all
remaining liabilities of the fund are satisfied.

Section 60 provides an effective date of August 1, 2005 for all other provisions of the act.
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Compautive Analysis of Individuals
With and Without Chiropractic Coverage

Patient Characteristics, Utilization, and Costs

Antonio P. Legorre a, MD, MPH; R. Douglas Metz, DC; Craig F. Nelson, DC, MS; Saurabh Roy, PhD,

Helen Oster Chen cofj. MD, MS/IS; Nicholas A. DiNubile, MD

Background: Ba.k pain accounts for more than S100
billion in annual US health care costs and is die second
leading cause of' hysician visits and hospitalizations. The
study ascertain- ihe effect of systematic access to chiro-
practic care on he overall and ncuromusculoskelcLul-
spccific consumption of health care resources within a

large managed care system.

M ethods! A I-year retrospective claims data analysis
comparing n ore than 700000 health plan members with
an addition; i chiropractic coveiagc benefit and 1 mil-
lion members of the same health plan without the chi-
ropractic benefit.

meewits: Members with chiropractic insurance cover-
age, compared with those without coverage, had lower
annual to 1health carc expenditures (S1463 vs S1671
per member peryear, P<.001). Having chiropractic cov-

associated with a 1.6% decrease (P = .001) in
ual health care costs at the health plan level. Back
tents with chiropractic coverage, compared with

erage w:
total ar
pain p

ntiie United States, back tain
is the second leading cause of
physician visits and is second

diose without coverage, had lower utilization tper 1000
episodes) of plain radiographs (17.5 vs 22.7, P<,001),
low back surgery (3.3 vs 4.8, P<.(>01), hospitalizations
(9.3 vs 15.6, P<.001), and magnetic resonance imaging
(43.2 vs 68 9, P<.001). PattenL with chiropractic cov-
erage, compared widi those without coverage, also had
lower average back pain episode-related costs (S289 ys

$399, P<.001).

Conclusions: Access to managed chiropractic care may
reduce overall health care ejcpcndnures through several
effects, including (1) positive risk selection; (2) substi-
tution of chiropractic for traditional medical care, par-
ticularly for spine conditions; (3) more conservative, less
invasive trcaiment profiles; and (4) lower health service
costs assc.iated with managed chiropractic carc. Sys-
tematic access to managed chiropractic carc not only rruy
prove to be ¢’ nically beneficial but also may reduce over-
all health care costs,

Arch Intern Meet. 2004,164.1985-1992
EFFICACY AND SAFE 1Y

OF CHIROPRACTIC CARE
FOR BACK PAIN ,

only to childbirth for hospital

izarions.' It isalso the most preva-

There is evidence supporting the efficacy

From the Department of Health
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Specialty Health Plaru, San
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Nelson); Health Benchmarks
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DI arvnent of Orthopedic
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[~ Metz Is a corporate officer
if American Specialty

Health Plans.

lent chronic medical problem, the num-
ber one cause of long-term disability, and
the second most comtnun cause of re-
stricted activity and use of prescription and

For editorial comment
see page 1953

nonprcscription drugs.J* Ten years ago
health expenditures for chronic bark pain
were estimated to be i50 billion to $100
billion annually,” and studies'J suggest ex-
penditures have risen exponentially since
that Lim*-. Epidemiologic studies also in-
dicate an upward Irend for back pain in
both men and women,5a Irend that is likely
to continue as the average age of the US
population continues to increase.

of chiropractic care for back pain 1
comprehensive review4 of the literaturf
evaluating the efficacy of cluropractic treat-
ments for low hack pain and other condi-
tions reported that randomized control
trials “show spinal manipulation lo be bet-
ter, and no trial fi Is it to be significantly
worse, than conventional treatment.*
(pjiao, Despite a number of methodologic
limitations in some of the investiga-
tions,6 an overview of the literature, in-
cluding clinical trials, case-control stud-;
ies, and meta-analyses, reflects favorably
on the clficacy of chiropractic ca”e rela-
tive to conventional medical treatment for
back pain.155714

Although serious complications frorp
spinal manipulation therapy have been re-
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C2004 Arrerican Medical Ae*oclatton All righb resened

02



FAPIILY

ported tn a small proportion of chiropractic patients,”
for most of the population, chiropractic treatment is as-
sociated with a relatively low risk level, on par with con-
ventional medical treatments116On the other hand, com-
prehensive overview of the literature reveals that it i»
essentially unanimous in reporting that chiropractic care
is associated with sign.ficandy higher patient satisfac-
tion compared with patients who receive conventional
treatments.171®

|

COST EFFECTIVENESS
' OF CHIROPRACTIC CARE

Several studies’ have produced preliminary evidence dem-
onstrating cost-cffcctiveness of chiropractic compared
with medical management. A series of studies by Stano
and colleaguesll-1*and one study by Dean and Schmids”
report cost benefits of chiropractic care compared with
conventional medical treatment for neuromuscular con-
ditions in a review of current literature (mostly work-
ers' compensation studies). For instance, a 1996 cost com-
parison study,l’ which adjusted for demographic,
insurance, and condition variables, revealed higher total
(30% to 217% higher) and outpatient (27% to 94% higher)
mean payments of medical treatment relative to chiro-
practic treatment. These later studies support the appli-
cability of fit dings to managed health care settings by
including large sample sices and examining existing fec-
for-servicc nealth claims data.

In contrast, a study oy Carey et aP found signifi-
cantly higher heal h carc costs for patients with Lhiro-
practic or orthopedic care for back pain (secondary to a
greater number of visits) than for patients who received
their back pain care from a primary care physician at a
health maintenance organization. Patients were inter-
viewed over the telephone for up to 24 weeks to assess
use of health care services and outcomes of care. Pa-
tients who received care from doctors of chiropractic carc
(DCs) paid more per episode than patients who re-
ceiveu carc from primary carc physicians (69% in urban
setting and 3% in rural setting). However, in this study
the analyses were limited to outpatient costs rather than
total costs; the costs were estimated using average state-
wide charges for a large insurance carrier; and, al-
though the analyses adjusted for sciatica, baseline func-
tional status, and duration of pain,10the stvdy did not
specificallya ' astforthe variables comorbiditics, sever-
ity, and type diagnosis.

Anotherstudy6l' that compared cost of C3re for epi-
sodes of back pain between various kinds of medical prac-
titioners (orthopedists and chiropractors) found differ-
ential costs for carc compared with carc provided by a
general medical practitioner. This study, however, based
analyses on data collected up to 25 years ago and thus
may not be applicable to today's health carc market. In
addition, these studies were characterized by small sample
sizes, increasing the probability of type 1lerrors (failure
to find areal difference between groups). Given the dis-
crepant cosl-effectivencss findings and significant meth-
odologic differences that limit study comparisons, the is-
sue of the benefit of chiropractic care in today's health
carc system remains unresolved.

(REPRINTED) ARC1I INTERN MED/VOL IM.OCT 11, 2001
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ACCESS TO CHIROPRACTIC CARE

Chiropractors now represent the third largest segment
of health care practitioners in the United State- 1with
50000 practitioners in 2000 according to thr Bureau of
Ijbur Statistic- According to the American Chiroprac-
tic Associati i. an estimated 21 million to 28 million
people now eceivc chiropractic services each year, wjth
approximately 192 million annual visits to DCs. be-
tween 1990 and 1997, chiropractic use increased from
10% to 11%.” W ith growing public demand,10the pro-
fession is also expected to increase 21% to 35% by 200fl.14

A recent study1l of employers in large companies
shows that chiropractic insurance coverage is now being
offered to most American workers who are covered by
health insurance and is increasingly being offered in all
health plan types. This and other studieslbnote that Al-
though health insurance for chiropractic services is ex-
panding, insurers often restrict coverage to manage nsk.

Chiropractic coverage is often limited in terms of
referral restriction,., conditioas covered, number of vis-
its, maximum annual dollar be., efit, requirement for phy-
sician referral, and amount paid per visit Some plans do
not provide covered benefits but instead offer a network
program in the form ofdiscounted services. Health plan
designs may impede appropriate access to chiropractic
clinical care and may diminish the strength DCs have In
treating neuromusculoskeletal (NMS) disorders.

The disconnect between evidence regarding the effi-
cacy and safety of chiropractic carc, consumer demand, and
the limited research on cost of chiropractic carr in applied
settings has served to hinder integration ofchiropractic coy-
crage in traditional health care services. To help bridge this
divide, Improve access to appropriate chiropractic ser-
vices, and promote best practices ofchiropractic care, there
is a need for community-based research to ascertain the
effect and benefits of chiropractic carc and the associated
utilization of health care resources.

The data anal) d in this study were obtained from
a natural experiment setting. A natural experiment is an
cxperti icm conducted in real-life setting rather titan the
control ed environment, where re; ->rchers 'rely on truly
naturally occurring events in whit 1 people have differ-
ent exposures that resemble an actual experimen|Jm1<l’?,
In this case, the data were collected and analyzed from
a naturalistic setting rather than a laboratory setting.
Although this isnot a true experiment, such an approach
is common in health services research because of the
high external validity and generalizibi'ity of the results
obtained from studies dial used natural experiment
methods.

This study was conducted to identify and describe the
demographics, disease, and utilization patterns of indi-
viduals with access to chiropractic care compared with in-
dividuals without such coverage. Toward this end, this
study compared members of the same health plan, both
with and without an additional chiropractic benefits riderl
This natural experiment offers a particularly rich oppor-
tunity to understand the effects of supplemental chiro”
pr ctic coverage on utilization of medical care because it
employs members of die same health plan as a compari-
son group. Both groups studied were members of the same
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large managed-care system with access to the same Bhy-
sician network; with the some or similar covered ben-
efits; with the same ruleson referral to ?)ec olty care, high
cost diagnostic tests, and hospital and sirgery approval
guidelines; and with the same exclusionsand limitations

STUDY POPULATION

This 9—¥ear study (AFr | 1997, to Mirth 31, 2001) used ad-
ministrative claims data Irora a large regional managed-care net-
work In California. These data included inpatient and outFa-
tient data for more than ) 7 million continuously enrolled
members containing demographic and enrollment Informa-
tion In addition to diagnosis and procedure codes as classified
under the International Classification of Diseases, Ninth Revi-
sion (1cp-9) and the Current procedural Termmolog%, Fourth
Edition. Administrative claims data from the largest chiroprac
tic health plan in California, American Speqaltkl Health Plans,
were used to subsequent!) Identify approximately 700000 of
the 1.7 million patients enrolled in the Iarﬁ_e maruged-carc or-
anization who also received additional chiropractic coverage

rough an Amencan Specialty Health Plans benefits rider. 1hese
700000 members who were enrolled Inboth plans and had ac-
cess to a medical and chiropractic network of practitioners were
compared with the 1 million membcts who were enrolled In
the mana?ed cart network only. For those members enrolled
in both plans, the administrative tlaims data from the 2 net-
works were merged into one unique administrative file, thereb%/
"Teating 2 main comparative cohorts from die same Urge healt
plan;_one with access to chiropractic care and the other with-
out. The former group lud benefits covennq dltcct access toa
DC without the need of arphy5|c!an referral Under this ben-
efit plan the patient copay for achiropractic office visit was the
same as it would be In a meJlcal clinic. The benefit allowed
for a maximum of 40 office visits to a DC per year.

STUDY DESIGN

This study applied a retrospective, longitudinal, quasi-
expenmental Partlclpanl—n(_)npartlupant esign. The carve-
out feature of the chiropractic insurance coverage offered by
the man?jgcd—cale healdi plan as an option to itsemplo er_?roups
was used to create retrospective control cohorts at 3different
levels. At the first level, managed care members with chiro-
practic insurance coverage were co’ oared with the members
In the same hcaldvplairwithout chit ipractic coverage. At the
second level, we compared members with and without chiro-
Practlc coverage but only if ther had had NMS claims at any
ime durm? tl.e study period At the third level, we compared
episodes of care for members with NMS conditions receiving
care only from DCs against members with NMS claims receiv-
ing care on%y from medical dociors (MDs).

The elTect of adding a chiropractic benefit on the health
plan’s overall resource consumption was assessed over a typi-
cal horizon foremployer-sponsored health insurance To achieve
this, the observation period and analyses were annualized lo a
study period fromJanuary 1to December 31, 2000, when as-
sessmq groun differences In demographics, comorbidities and
total plan claim expenditures.

However, to comprehensively compare the effects of treat-
ment for NMS conditions between DCs and MDs, a longer ob-
servation period was appropriate, because NMS conditions are
typically time limited but recurrent and can manifest over mul-
tiple episodes spanning a longer period. Therefore, we ex-
panded our analysis period across 4 years from April 1, 1997,
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to Marc*- 31 2001. to study the costs and utilization patterns
associated wi |~ episode-specific cate.

To enable meaningful comparisons of ui lizaoon and costs
of medial and chiropractic care. for c,ateﬁo,nes of NMS disor-
ders based on anatomic and clinical simifarity, a classification
system grouping Individual fCD-9codes lor IIMSconditions Into
more aggregative diagnosis qroups wasdevtloped for this study
The classification also took Into account the severity of specific
Conditions such as neck and lower back diagnoses Atotal of 634
fCD-9 codes, identified by separate panels of DCs and MDs as
NMS conditions most commonly treated and ellgzlble for insur-
ance coverage, were sorted into the following categories' neck,
lower back, thoracic spine and rib disorders, headache, upper
extremity, lower extremity, myalgias or arthralgias, latent ef-
fects, and other. Additionally, seventy di-inctions were made
for neck and lower back diagnoses by sorting into complicated
and uncomplicated conditions, thus extending the diagnostic
groups to J 1 The 1cp-9 codes for these dla?nqstlc groups wire
comprehensively reviewed for possible inclusions, exclusions,
and crossover by a panel of DCs and medical NMS experts

To maximize comﬁ)ar_ablllty between medial and chiro-
practic coding, asubanalysis was performed (0 examine a small
group of codes that would be equally applicable to chiropractic
and medical practice Thisset 0’ codes was selected for its high
frequency of occurrence in both medial and chiropractic co-
horts. T level the playing field between chiropractic and raetll-
¢l are forthese low back pain-specific analyses, cases that were
associated with any claims for back surgery were excluded frr*n
the subanalysts, because such cases are likely to ha\ r complica-
tions for which chiropractic carc would not'be appiupriat*-

DEFINING tmoDLS OF CARE

In add'tion to encountcr-spccific comparisons, entire episodes
of rare were of interest in the stud¥. or each member with at
least 1 NMS claim or a sequence of NMS claims, in episode 6 f
NMS care war deteimiucd by the dl&%ﬂOSIS group of the se-
quence of ¢. misand an allowable gap between any 2 consecu-
tive claims of less than 45 days Claims separated by 45 da?/s 6r
more were considered separate episodes Tive 45-day interval wis
derived from aprevious study ¥that used the 9most common
1cp-9 codes for low back pain lo evaluate the percentage of treat-
ment encounters that wcte captured usmﬁ different intervals to
terminate an episode. The study found that fot the most cotrt-
mon 1cp-9 code (724.2) an interval of 6 weeks (42 days) cap-
tured 86% of all encounters, and the remaining 8 diagnoses yielded
valu'j tanging from 42 to 49days. A sensitivity analysis of these
values demonstrated that ther ~was little change in the overall
study results if these values were moved upward or downward.
Based on these res-ults and on the clinical co;isensus of an ex-
«¢rt panel of both DCs and MDs. a value of 45 days was judged
|o be appropriate. For neck- and back-trlated episodes, which
were stratified into complicated and noncompliated diagnosis
groupings, any switch in diagnosis between uncomplicated and
comp icatcd neck-relaied condi' ions during the 4-year sample
period triggered the entire sequence of claims lo be idcntif.ed
within the complicated neck diagnosis grouping

OVERALL EXPENDITURES
AND UTILIZATION |

The primary health care exp ndilurcscon; -dcred for this study
were total health care claim expenditures, individual compo-
nents of total health care claim costs such as those associated
with inpatient and outpatient services, and costs associated with
NMS care at the episode level. Utilization metrics included the
foIIowm&: outpatient services, plain radiographs, magnetic rose>
nance (MR) images, lumbarspincsurgicalprocedures, and Iri-
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puiem stays. Health risk characteristics, based on demograph-
icsand crmorbidity rates. were used to compare the risk profiles
for different groups The health plan expenditures from inpa-
tient, outpatient, and chiropractic outpatient paid amounts were
Lied in the .alcuUuon of health care costs and reflect the dol-
lar value of the payers’resource consumption In providing ac-
cess to medical sod chiropractic care to Its members. Prescrip-
tion claims and physical therapy claims were not included during
thts phase of the ongoing study, and therefore pharmacy and
physical therapy costs were not included tn health care costs

STATISTICAL ANALYSIS

Descriptive statistics, including mean values, standard devia-
tions, and column percentages, were computed and average dif-
ferences between groups were evaluated. We used x 1tests to
evaluate differences between categorical variables This in-
cluded variables with proportional values, such as sex, pro-
portion of pauents in the (otnchidity and diagnosis groups,
and proportion of complicated episodes To test the difference
in mean values r -rcontinuous variables, such as age and costs,
and to account for the skewed distribution of variables, we ap-
plied uonparametric analysis of variance instead of conven-
tional parametric tests such as t tests. We applied the Wil-
coxon test when comparing 2 cohorts and the Kruskal-Wallis
test when comparing 3 colu-rts.

Asemilc'garuftmic regression model was also used to es-
timate the effectof rhiroptactic insurant coverag- on total an-
nual health care expenditures. The total healthcare costs of plan
members widi positive utilization during calendar year 2000
were regressed on their chiropractic coverage status, after ad-
justing for their demographic, NMS, and comorbld character-
istics using ihe following specification.

Log ((Total Health Care Costs),/(Total Health "are Costs),>0) =
q wPi (Chiropractic Coverage), t Pi (Female), 48, (AE),

4 (H (Comorhidity Score), ¢ p5(Neuroinuseuloskeleul), ¢

The logarithmic transform of the total health cart costs
was used as the dependent variable to correct for noonormal-
iry and hetens ;edasticiiy in the cost distribution. The comor-
bidity score, computed as the number of comorbid conditions
that a member was identified with during the annual period,
was used as a risk adjuster in addition to age, sex, and pres-
ence of a NMS conditioi. The primary independent variable
of interest was the dummy variable, which was equa’ ;o 1 if
the member had chiropractic coverage during the pen >dand
equal toO ifotherwise. The antilog of the estimated regression
coefficient, after accounting for its variance, was used to esti-
mate the effect of chiropractic coverage on the annual total health
care costs of 'he health plan as follows*

£=«P ” Var(jJ)j - I.

where Var(0) is the squared standard error of the estimated re-
gression coefficient 3.

. ULSIITS

COMPARISON OF MEMBER COHORTS

Year 2000 claims for 707690 health plan members with
chiropractic coverage and 1001995 members without chi-

90T2259001 P.

ropractic coverage were compared. Demographic char-
acteristics and comorbld conditions for members with
and without chiropractic insurance coverage are dis-
played in the TofcU

Members with chiropractic coverage were younger
(mean age, 33 years) than members without chiroprac-
tic coverage (mean age. 36; P<.001). The cohort with-
outchiropractic coverage contained aslightly higher per-
centage of female members (52.1% female) than the cohort
with chiropractic coverage (51.6% female, PC.001). j

Members with chiropractic coverage also were less
Itdtcly than members without chiropractic coverage to have
comorbid medical conditions. The proportions of mem-
bers who had specific comorbid conditions, including hy-
pertension, diabetes, cardiac arrhythmias, heart failure, arid
nutritional disorders, ranged horn 06% to 65% in the popu-
lation with chiropractic coverage and 0.9% to 7.3% (n
the population without coverage (P«.001 for each
comparison). In particular, heart failure (0.6% vs 0.9%),
cardiac arrhythmias (1.6% vs 2.0%), and hypertension (6.5%
vs 7.3%) were lower in relative occurrence in the membfr
population with chiropractic coverage. Annual lota] health
care clatrr costs of the member populations with and with-
out chiiopractic coverage for year 2000 arc presented in
Flgui 1 .The per-mcmber-pcr-year (PMPY) costofm ot-
herswith chiropractic coverage was $1463, which was $208
lower (P--.001) than the PMPY cost of members without
the coverage ($1671). This translates to a 12% reduction
in annual costs incurred by the managed care organiza-
tion on members with chiropracuc coverage.

COMPARISON OF NMS PATIENT COHORTS }

The 141616 patients with NMS conditions who had chi-
ropractic coverage were also compared to 189923 NMS
patients without chiropractic coverage. As with mem-
bers with and without chiropractic coverage, NMS pa-
tients with chiropractic coverage were younger (mean age,
41 years) than NMS patients without chiropractic cov-
erage (mean age, 44 years; P<.001). Similarly to mem-
bers with and without chiiopractic coverage, NMS pa-
tients with chiropractic coverage were less likely than NMS
patients without chiropractic coverage to have comor-
bid medical conditions (P<00) for each of the comor-
bid conditions previously menroned).

The overall medical expenditures of the patients with
NMS conditions during the year 2000, including the ma-
jor components of the expen ores, are presented in

Figure 3t. The PMPY cost of NMS patients with chiro”.

practic coverage was $2345, which was $361 lowef
(P<.001) than the PMPY cost of NMS patients withoul
the coverage (S2706). This translates to a 13% reduc-
tion in annual costs incurred by the health plan on NMS

patients wnth chiropractic coverage.

Annual per capita hospital cost for NMS patients W|th
chiropractic coverage ($1224) was $210 lower or 15%
(P<.001) than that for NM Spatients without chiroprac-
tic coverage. The annual per capita ambulatory cost for
NMS patients widi chiropractic coverage ($1121) was 12%
lower (P =,01) than the corresponding cost for NMS pa<
dents without chiropractic coverage ($1272). The an-
nual per capita c<-1of providing chiropractic care wa4
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Abbreviation: ASHP, American Specialty Health Plans
*M»mben with chiropractic coverage we/e younger. overai end In the 65 year end older group, end had lower comorbidities tor 20 of the 25 conditions

(Statistically significant et Pc.001.
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Figure 1. Annuel total cosl reduction Members with chiropractic coverage . m <, \Nv]tmm
(Vi mmmllcﬂd@mm) WCNouwumteatu Suns)

were associated with $208 lower per-member-per-year (PMPY) total health
care expenditures lor the year 2000 (P c .001) ASHP indicates American

Specialty Health Plans. Figure 2 Overall medical expenditures Patients with neuromusculoskele* 1

conditions who had chiropractic coverage were associated with 1330 t"w..
. per member p9'-ye3r (PMPY) total health care expenditures tor the yeai

0,
$31’ which amounted to only 1% of the total dollar value 2C00 The lower cost Is derived from both lower hospital cost by $210 ano

of resources consumed ($2376) by NMS patients be- lower ambulatory cosl by $151. P values were determined using the

tween the 2 cohorts
. . I;Jude outpatient hospital services, emergency department visits, and
To adjust for age, sex. presence of an NMS condi- ~uce oulpal P . geney dep
inpatient services Total costs include . ospital costs and ambulatory costs.

tion, and comorbidity differences between cohorts, a semi- ASHP Indicates American Specialty Heaim Plans.
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Fi|lm 3. Episode ot care utWntfon analysis lor back pain patients Presenci
ol chiropractic coverage was associated with a S110 reduction in cost per
episode and a M'S reduction in cost per patient tor all expenditures related to
neuromusculoskeietal care dunng the 4-yeai period (April 1,1997. to March
31,2001) (Rc.OOl). ASHP indoles American Specialty Health Plans

Figure 4. Breakdown Oy high-cosi items. Access lo chiropractic care was

associated with lower rate ' igh resource-utilizing components ol

neuromusculoskeietal care [P<.001) ASHP indicates American Specialty
Health Plans; MR. magnetic resonance.

log regression analysis was also used to estimate the im-
pact of chiropractic care as j coven.J ueuchttin total health
care costs of the health plan fc. year 2000. The esti-
mated coefficient for chiropractic coverage indicator (3,)
was -0.0162. The regression results indicate that die pres-
ence of chiropractic insurance coverage was systemati-
cally associate.; with an approximately 1,6% lower
(P=-001) average total health carc cost of members, af-
ter controlling for differences in age, sex. and the num-
ber ofcomorbidiiies. The 1.6% reduction in total health
care costs per member isequivalent to approximately 13%
of the S208 PMPY observed cost difference reported in
Figure 1. This translates to an approximately $27 PMPY
potential cost saving that can be attriouted to the pres-
ence of chiropractic insurance coverage ii. the plan, af-
ter accounting for differences in demographic and co-
morbidity risks of the members.

[

BACK PAIN-SPECIFIC TREATMENT

Flg.ru 3 presents data related to the cosl of providing
care for back pain, at an episode level, for the 4-year pe-
riod (April 1,1997, lo March 31,2001). The average cost

9072239001 P.
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Figure S. Medical care substitution Presence ol chiropractic coverage was
associated with a shill in the case distribution away from medical doctors i
(MDs) to doctors ol chiropractic care (OCs) lor nerk and back problems. ;
indicating a substitution ol chiropractic lor physician care. Al proportional

ditlerences are statistically signihcanl al the P-c 001 level |

per back pain episode for patients with chiropractic cov-
erage was $289, which was J 110 or 28% lower PC.0OOi)
than for back pain patients without chiropractic cover-
age. Aggregating episodes for each patient during the
4-year period, the average cost of back pain treatment ftir
patients with chiropractic coverage was S522, which wis
S450; 8% lower than the corresponding back pain treat-
men’ r-ost for patients without chiropractic coverage”

Furthermore, the proportion ofcomplicated back pain
episodes was only marginally higher (10% vs 8%, P<.001)
for patients who received care only from MDs compared
with the patients who received care only from DCs.

Utilization rates for back pain episodes presented
Ul Figure 4 indicate significantly lower utilization of re-
sources across all major high-cost ar'as for NMS pa-
tients with chiropractic insurance coverage compared widi
those without. Back pain patients with chiropractic cov-
erage had fewer inpatient stays than did those without
chiropractic coverage (9.3 vs 15.6 stays per 1000 pa-
tients, PC.OOI). The MR image rate was also lower for
back pain patients with chiropractic coverage com-
pared with those without chiropractic coverage (43.2
68.9 MR images per 1000 patients, PC.001). The rate of
lower back surgery among patients with chiropractic cov-
erage was lower as well (3.3 vs 4.8 surgical procedures
per 1000 patients, PC.001). Back pain patients with chi-
ropractic coverage also received fewer radiographs (17.5
vs 22.7 per 1000 patients, PC.OOI) than did hack pain
patients without chiropractic coverage.

SUBSTITUTION EFFECTS

Figure 5 presents the distribution of NMS claims re;
ported for neck and back pin episodes during the 4-year
period. Tlus table compres 2group ofptients, both who
sought care for NMS complaints from MDs only. How-
ever, members ofone of the group were limited by th' ahw
sence of access to chiropractors within the plan due tu tack
ofchiropractic insurance coverage. The proportion ofneck
complaints seen by MDs for ptients with chiropractic cov-j
erage was 8.3%, 4 percentage points lower (P<.001) than
for die corresponding proportion for patients without chi-
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ropracuc coverage. Similarly for back pain, the propor-
tion of complaints seen by MDs for patients with chiro-
practic coverage was 16.4%, 6 percentage points lower
(P<.001) compared with patients without coverage. Cor-
respondingly, a very high rate (approx'ma'cly 60%) was
also observed for the proportion of neck and bark com-
plaints seen by the network DCs during the same period.
Thi uggests asubstitution of DC care for MD care for neck
and back complaints.

mKsnm

The high prevalence and recurrent incidence of back pain,
as well as die heaw economic and disability burden that
it imposes on society asdocumented in the literature, point
to a major area of pub't; health concern, Simulta-
neously, there is growing evidence for the low risks as-
sociated with chiropractic spinal manipulation in most
cases and favorable evidence for its effectiveness in treat-
ing low hack pain In addition, patients treated for back
pain by DCs tend to be more satisfied than patients treated
by MDs. However, despite this evidence for safety, ef-
fectiveness, and growing public demand, healih insur-
ance coverage for chiropractic carc continues to remain
restricted, relative to other health services, particularly
in the managed care sector.

This restriction of access to health insurance forchi-
ropractic care is not due to a lack of DCs, however. Rather,
chiiopractic care is becoming increasingly prevalent in
the American health care system The increasing accep-
tance of chiropractic care as asource of comprehensive
complementary care for NMS problems is reflected in that
the chiropractic field is the fastest growing among all doc-
toral'-vel health professions.I7

lo date, there has been little research linking chi-
ropractic and medical utilization data at a patient level
Thus, a powerful opportunity to compare ihe effects of
chiropractic and medical management of costly NMS con-
ditions, such as back pain, in areal-world managed care
setting has been underused This study integrated and
analyzed comprehensive adminislralive data from a large
managed medical care organization and the chiroprac-
tic carc plan that provided an additional chiropractic ben-
efit to more than d0% of its members. By comparing mem-
bers within the same medical managed care plan both
w.rh and without direct access to chiropractic care, this
study provides additional information on the effect ofchi-
ropractic insurance benefits on the resource utilization
within a managed care network.

For the managed care plan studied, the presence of
a supplementary chiropractic insurance option was as-
sociated with favorable member selection by the plan. This
isevident in that members with covered chiropractic ben-
efits were significantly younger and had less comorbid-
ity Carden. This favorable selection could have been an
artifact of 2 factors that reflect employe! and employee
preferences lhe larger companies in particular, in the
interest of maintaining a large productive workfore may
have been likely lo offer additional benefits, such as
supplementary insurance, to attract youngerand healthier
individuals. Atthe same time, potential employees, par-
ticularly those who maintain a healthier lifestyle may have

907223<001

been more likely to seek employment tn companies (hat
offer benefits covering complementary care (eg, chiro-
practic or acupuncture) that can be perceived as less ag-
gressive treatment modalities.

This study fou: d that members with chiropractic cov-
erage had a 12% lower annual medical cure cost, not id-
justing for member risk characteristics. After controlling
for the cost-saving effects associated with favorable demo-
graphic and medical nsk factors, the regression analysis
found a statistically significant 1.6% reduction In total medi-
cal care costs that can be isolated to the presence of chiro-
practic coverage. Most of this 1.6% reduction in the plaits
total medical costs is likely derived from the 13% reduc-
tion in the total medical costs observed for the subset of
members with NMS conditions who also had chiropractic
coverage. In our study population of0.7 million members
who had chiropractic coverage in the medical plan, we es-
timated an annual reduction ol approximately S16 mil-
lion as aresult of lower utilization of high-cost items. This
is a conservative estimate of die cost savings for the pfan
that can be associated with members in the medical pl*n
ising their supplementary benefits to seek cliiropractic treat-
mentoftheir NMS problems. The estimated cost saving ap-
pears to more than offset the amount spent to cover the
associated costs of the chiropractic benefit.

The analyses related to NMS episodes elucidate
sources of these cost savings relating to cliiropractic treat-
mentofcommon NMS complaints, such as neck and back
pain. Focusing on low back pain diagnoses that were se-
lected specifically for comparability between med;cal and
chiropractic practice, our analysis found that patients with
chiropractic coverage had significantly lower rates of use
of resource-intensive technologies, such as x-ray exami-
nations, MR image, and surgery, and lower use of more
expensive patient care settings, such as inpatient care. This
is reflected in the significantly lower cost, at both the epi-
sode Icveland the patient level, of providing care for back
pain. The difference in episode-specific and patient-level
resource utilization did not seem to be due solely to a dif-
ference in severity of cases seen by DCs and physicians,
since the estimated 2% difference in severity between chi-
ropractic and medical patients ol back pain did not con:
stitute a clinically meaningful difference. In addition, th$
substitution ofchiropractic for physician care evident from
the shift in the case distribution between physicians an4
DCs when chiropractic coverage was present also con-
tributed to the conservation of health care resources, j

Although the results from the study may carry policy
implications in the managed care industry, the limitations .
of this study are worth noting, especially since they also
open up avenues for future research. This study only ana-|
lyzes effects of chiropractic coverage in a large but specific
managed carc population. Future research covering geo-1
graphically diverse populations across several plans is
needed to ascertain and validate the effect of a chiroprac
tic benefit on utilization patterns and cost eflec's, after con-
trolling for differences arising from factors, u 'jding lo-;
cation, plan-specific benefit design, industry type, and other
undetected biases, such as patient burden of disease. Co-
morbidity score and demographic characteristics such as"
age were controlled for in the regression model. However,1
the significantly more favorable profile of the plan mem-,
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bcrs who selected chiropractic r.ivcrage poses some con-
cern regarding the generalizabilily of the results to a sicker,
older population. Especially as the average age ofthe Ameri-
can population continues to increase in the next decade,
the safety and appropriateness of chiropractic cart for el-
derly patients will need to be more thoroughly evaluated.
Further research is also necessary to quantify utilization
and costs associated with DC vs MD care for other NMS
conditions, and to ascertain clinical outcomes for specific
NMS conditions.

The substitution of chiropractic utilization for medi-
cal cart iscentral to the issue of providing cust-effective care
for NMSconditions in amanaged carc environment, since
the provision of chiropractic benefits as supplementaiy
insurance raises the possibility of Induced demand for medi-
cally unnecessary care. Thisstudy found evidence thatasub-
stantial portion of the chiropractic care sought by the mem-
bers with insurance coverage was more often substituted
formedia I care rather than add-on care. Further research
is needed to quantify this substitution effect. The effects of
substitution ofchiropractic care utilization for medical care
could be furtherpursued by analyzing data on patients with
episodesofNM s .are comanaged by DCsand MDs, which
was beyond L\r scope of this study. Although most back
pain patients have nonspecific syndromes, a few back pain
casesare caused by severe underlying conditions. Accurate
diagnosisand appropriate referral arc essential for thissub-
set of low back pain cases and demand an integrative ap-
proach. Thispointisespecially important in light ofthe sub-
stitution between DCsand internists found by this study.
Finally, questions continue to remain regarding the effec-
tiveness of chiropractic care relative to the cost ofcare and
quality of the health care received. Future research using
patientsurveys (quality-of-life and padcntsatisfaction mea-
sures) mconjunction with medical record review are war-
ranted to further evaluate the cost-effectiveness of chiro-
practic care in managed care settings.

This study provides additional information regard-
ing the economic benefits and utilization patterns asso-
ciated with systematic access to chiropractic carc. Fur-
thermore, it offers an integrated baseline (combining
chiropractic and medical utilization claims data foracom-
mon cohort of members) for future research evaluating
the effect of alternative clinical management ap-
proaches to medical conditions (ic, back pain specifi-
cally) with high direct and indirect consumption of medi-
cal resources and a high derivative societal cost given the
absenteeism and burden ofdisease associated with them.

t
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REPORTER SEEKS WCAB DECISIONS
FROM READERS

Readers ore urged to send the Reporter a copy of any
W CAB panel decision that is believed to be of interest to
the workers' compensation community. A copy of the pe-
tition for reconsideration, the answer to the petition, and
the report and recommendation on reconsideration
should also be sent if important to an understanding of
the case. The address is CWCR, P.O Box 975, Berkeley,
CA 94701.

Here, ... lhe guidelines are inapplicable
according to the terms of the guidelines
themselves. Scientific evidence is required
only when seeking to rebut an ACOEM
standard.

guidelines themselves. The scientific evidence is required
only when seeking to rebut an ACOEM standard. Since
there was nothing to rebut, the issue did not exist.

A panel of Commissioners O'Brien and Brass, with
Commissioner Murray concurring but not signing,
adopted the WCJ's reasoning and summarily denied re-
consideration.

Editor's Note: A week previously, a panel of Commis-
sioners O'Brien and Murray and Chairman Rabine had
denied reconsideration in a similar case decided by WCJ
Webber. Taylor v. State Comp. Ins. Fund, STK 183276,
Sept. 10, 2004 (Order Denying Reconsideration). In Tay-
lor, which involved a 2002 low back injury, 5C1F made
the additional argument that the ACOEM guidelines ap-
plied to treatment over three months after the injury. In
response to that argument, WCJ Webber quoted the sec-
ond paragraph on page 287 of the guidelines asfollows;

Recommeniiutiuns on assessing and treating adults wilh
potentially work-related low back problems /i.e., activity
limitations due to symptoms in the low back of less than
three months duration) are presented in this clinical practice
guideline

The panel agreed that this language did not allow an in-
terpretation other than that the guidelines apply only to
injuries offewer than three months'duration.

The decisions in Hamilton and Taylor will come as no
surprise to readers of The Bulletin of The California So-
ciety of Industrial Medicine and Surgery. In Brakensiek,
Some Thoughts on Medical Utilization and Treatment
Guidelines, CSJMS Bulletin, Vol. 25, No. I, p. I. the au-
thor said at page ten that thefirst and second editions of
the ACOEM guidelines werefocused primarily on acute
and subacute injuries. Acute is defined as "around the
time ofan injury.” Chronic means beyond either the pe-
riod of tissue recovery or some agreed period, such as

J2CWCR

three months. Subacute is the period between acute and
chronic.

Brakensiek explained that roughly 90 percent of med-
ical costs in workers’ compensation cases are incurred
for chronic injuries for which the ACOEM guidelines
are largely inapplicable. He added, however, that insur-
ance industry representatives claimed that the ACOEM
guidelines cover two-thirds ofall workers' compensation
treatment. If that is industry’s position, it explains the ar-
gument made by SCIF in Taylor and suggests that litiga-
tion of the issue is not likely to end with WCJ Webber's
decisions.

In a subsequent article, Femberg, Surviving U.R.-Part
2. CSIMS Bulletin, Vol. 25, No. 4, p. |, Dr. Steven Fein-
berg p/ovides advice lo PTPs on how to avert and deal
kith 'xmcertification of requested tests and treatment by
utilization review physicians. He suggests that a collegial
peer-to-peer discussion with the review physician will
frequently resolve questions about properly justified re-
quests. He warns, however, that

if the claims examiner and the UR physician are not going to

listen lo reasonable and cogent arguments in favor of I thel

recommendation, there is not much /the PTP] can do short
oj referring the issue lo the applicant attorney.

it can be safely predicted that utilization review will be a
continuing source of litigation.

WCJ Holds CIGA Not Liable for Sanctions
Imposed Against Insolvent Insurer

WCAB Rescinds; Sanction Award Is "Covered
Claim'v No Applicable Exception

[Rasmussen v. Paula Ins. Co.. SAC 234289, Aug. 20.
2004, Order Granting Reconsideration and Decision
After Reconsideration]

A Board panel has rescinded a trial judge’s finding
that the California Insurance Guarantee Association is
not liable for sanctions imposed against an insolvent
insurer pursuant to Labor Code 85813 because pay-
ment of expenses under that section is not a "covered
claim" provided in Insurance Code 81063.1. Although
81063.1(c)(8) provides that "covered claims" include
neither amounts awarded as punitive or exemplary dam-
ages nor any amounts awarded pursuant to 85814 or
8§5814.5 because of delay by the insolvent insurer, the
panel said, that paragraph does not exclude expenses or-
dered paid under 85813.

Relevant Facts and Proceedings

Applicant Betty Rasmussen was injured in the course of
her employment by J & J Maintenance, Inc. During 2001,
applicant's attorney and defendant Paula Insurance Com-
pany. the employer's insurer, agreed on a physician to ex-
amine applicant and prepare a comprehensive medical
report resolving medical issues then in dispute. On Sep-
tember 24, 2001, Paula withdrew from the agreement.



