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February 21, 2005

B Y E L E C T R O N IC  M E A N S  TO : Facsimile 907-465-3871

Senator Con 3unde
Chair Senate Labor & Commerce Committee 
State Capitci 
Juneau, A h s k a  99801

Dear Senator Bunde:

The Ala I  a Air Carriers Association is pleased to submit the following comments 
on behalf of our members regarding Senate Bill 105 "An Act relating to the 
retrospective application and applicability of the overtime compensation exemption 
for High crew members; and providing for an effective date."

The Ala ' a Air Carriers Association (AACA), representing more than 67 air 
carriers operating in Alaska and over 75 supporting aviation businesses, 
supports Senate Bill 105 affecting air carriers. Our Association represents 
companies upon which the failure of this legislation would have a direct and 
profound impact. Moreover, A A C A  fully supports the positions of the Hageland 
Aviation, C ; pe Smythe and Alaska Central Express.

Without the passage of this legislation, economic burdens at several tiers, will be 
imposed on carriers that perform passenger and air cargo handling thal a re so 
critical to the viable transportation needs of Alaskans arourd the state. The 
Federal Avia! on Regulations (FARs) that regulate passenger and cargo carriers 
in our membership require them to take serious responsibility for the work they 
perform for the general public. The industry supports safety, managing 
companies in an ethical manner, and addressing the needs of their employees. 
The lawsuits filed against our member airlines fail to reach this threshold.

A  legal ruling not in favor of the carriers who have lawsuits filed against them 
would impose significant new costs on companies outside the purview of the 
original position of the Department of Labor submitted in 1986. Our certificated 
entities who have been ensuring a high level of safety and fairness to employees 
have operated under full compliance with that 1986 position given to our member 
carriers. These  additional economic burdens will discourage many passenger or 
cargo airlines from continuing to offer their services to Alaskans in rural 
communities who depend on them throughout the state. In addition, it will 
dramatically alter the contractual relationships and expectations between 
government entities, such as the United States Postal Service, state agencies
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and those service providers that continue to perform contracted carqo handling 
functions on the industry’s behalf.

For these reasons, as described more fully below, we request that the Senate 
Labor and Com merce Committee support the position of the Alaska Air Carriers 
Association.
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B ackground

The Carriers represented by our association are "on demand" passenger and air 
cargo carriers certificated under part 135 of the Federal Aviation Administration 
(FAA) Regulations. The majority of their flying is repetitive trips on specific routes 
and schedules are set by the Carriers customers. Their companies transport a 
variety of cargo, U.S. mail received directly from financial institutions, 
pharmaceutical manufacturers, and other shippers as well as being a 
subcontractor for national package express companies such as UPS, 
DHL/Airborne, F edEx  and others. In addition, these companies provide 
necessary transportation for Alask; ' i lo and from the larger communities to seek 
medical attention, for work or personal business.

On September 3, 1986 the Department of Labor ("DOL") advised the Alaska Air 
Carriers’ Association (AAC A ) that the D O L  had adopted the position of the 
federal law, that pilots of carriers that flew interstate or hauled the mail were 
exempt from overtime laws, consistent with the federrl law under the Federal 
Labor Standards Act.

This had been the assumption of the Alaska air carriers and the policy of the 
D O L  since the 1980s. In July of 2003, the legislature enacted HB 94 to codify 
the D O L ’s long-standing policy.

HB 94 was patterned after the federal exemption, that exempts from overtime, 
flight crew members of air carriers that have interstate certificates or that 
transport the U.S. mail.

Unfortunately, the Legislature did not expressly state that HB 94 should be 
applied retroactively. Several class action lawsuits have been filed against 
Alaska air carriers asserting claims tor overtime. These  suits claim that pilots 
should be paid for their entire 14 hour duty day. The  class actions also claim 
liquidated damages which would double the amount of damages.



C os t

These  suits could financially put the carriers out of business, as these types of 
claims are typically not covered by insurance.

While the HB 94 was enacted in July of 2003, A laska’s air carriers are exposed 
to these suits until the statute of limitation runs out July 31, 20C5. The Alaska 
Air Carriers’ Association therefore asks that the legislature pass a one-sentence 
amendment to HB 94, clarifying that HB 94 applied retroactively to comport with 
the longstanding D O L  policy and federal exemption ol pilots. That will make it 
clear that the Legislature always intended for pilots of earners to be exempt 
pursuant to the D O L ’s longstanding policy, and the federal exemption.

Unlike the Lower 48 states, the overwhelming business issue for Alaskan air 
carriers is insurance. The cost of insurance is important to the viability of any 
business. However, the question in many instances is not the price, but a much 
more fundamental issue -  availability.

Today many carriers cannot buy the coverage they need and in many cases 
cannot purchase insurance coverage at any price.

Without an insurance company to absorb some of the costs from the law suits, 
these carriers will further financially be strapped.
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Alaskan Overview

Our State comprises twenty percent of the landmass of the United States, spans 
a distance that would normally include four (4) time zones and has five (5) 
climatic zones from the arctic in the north to moderate rain forests in the south.

Airport and navigational facilities are an ongoing issue with rural Alaskans. There 
are 1,112 designated airports, seaplane bases, and aircraft landing areas in 
Alaska. The  Alaska Department of Transportation & Pub .c Facilities (AD O T&PF) 
owns and operates 261 public airports, the majority of Alaska's public airports. 
Additionally, 23 public airports are owned and operated by local governments.

The Denali Commission, an innovative federal-state partnership charged with 
providing critical utilities, infrastructure, and economic support throughout Alaska 
has identified a backlog of $926 million in airport projects in Alaska. Some have 
stated that the figure is closer to $1.3 billion. The FAA ,  through the Airport 
Improvement Project program, currently provides 95% of the funding for airport 
projects, ranging from 38 million in 1990, to $88.6 million in 2000

With 384 commercial air carriers, Alaska has approximately 13% of the total 
number of commercial air carriers in the United States. However, unlike the 
Lower 48 states, commuters and air taxi operators in Alaska are a vital 
component of the transportation system, and most of these are V F R  single 
engine operations.

The 1995 N T S B  study Aviation Safety in Alaska, made the observation that in the 
preceding year, commuter airlines in Alaska served 238 locations, only five of 
which had road connections to an airline hub. Commuter and air taxi operators 
serve as the main link between these villages and regional hubs, transporting 
people, cargo, and mail. That dependence became clear when it was pointed out 
that Alaska has 76 times as many commuter airline flights per capita as the 
remainder of the U.S.
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Conc lus ion

To recap our position, on September 3, 1986 the Department of Labor (“DOL") 
advised the Alaska Air Carriers’ Association (AACA ) that the DOL had adopted 
the position of the federal law, that pilots of carriers that flew interstate or hauled 
the mail were exempt from overtime laws, consistent with the federal law under 
the Federal Labor Standards Act. Assumption by the Alaska air carriers and the 
policy of the D O L  since the 1980s, the enactment of HB 94 to codify the D O L ’s 
lorg-standing policy was passed by the Alaskan legislature.



Moreover, these class action suits could put carriers out of business, us these 
types of claims are typically not covered by insurance.

Air transportation in Alaska is a needed resource for all Alaskans.

The Alaska Air Carriers' Association therefore asks that the legislature pass a 
one-sentence amendment to HB 94, clarifying that HB 94 applied retroactively to 
comport with the longstanding D O L  policy and federal exemption of pilots. That 
will make it clear that the Legislature always intended for pilots of carriers to be 
exempt pursuant to the D O L ’s longstanding policy, and the federal exemption.

Thank you.

Gerard Rock 
President
The Alaska Air Carriers Association

Karen Casanovas 
Executive Director 
The Alaska Air Carriers Association
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C o p e  S m y th e  A ir
S e rv in g  A rc t ic  & N o r th w e s t A la s k a
Corporate Offices 
Post O tlice Bo* 549 
Barrow Alaska 99723 
Tc utphone (907) 852-8333

H o no ra b le S en a to r C on B u n d e 
S ta le C ap ito l. R oom  506 
Juneau. AK 99801-1182
S ena to r Con Bunde (5> lea is .s ta te a k .u s

R e : S u p p o r t o f S B 105

D ea r S ena to r B unde :

I am  w ritin g m su p p o r t o f SB 105 on b eh a lf o f C ape Sm y th e A ir S e rv ice . Inc w h o s e c o rp o ra te  headqua rte rs 
is lo ca te d a l B a rrow . A la s ka

Thom as P B row e r e s ta b lis h e d C a p e Sm y th e in 1977 to p ro v id e d e p e n d a b le  and a ffo rd a b le  tran spo rta tio n 
fo r the peop le o f th e  a rc tic re g io n . C u rre n tly . C ape Sm y th e ope ra te s to a p p ro x im a te ly  30 lo ca tio n s ou t o f 
o u r fou r hubs ; B a rrow , D e a d h o rs e , K o tze b ue , and N om e .

A s a com m u te r A ir Tax i, C a pe S m y th e  ca rrie d U .S . M a il und e r th e a ss um p tio n w e  w e re go ve rn e d unde r 
th e F ede ra l R a ilw a y L a b o r A c t. C a pe Sm y th e has a lw ays com pen sa te d o u r flig h t c re w m em be rs based on 
b lo ck hou rs (the tim e an a irc ra ft firs t b eg in s m ovem en t fo r the pu rp o se o f a flig h t un til th a t flig h t end s and 
the a irc ra ft com es to a s to p ) as d id th e va s t m a jo r ity o f a ir ca rr ie rs and as m an y c o n tin u e lo do F ligh t 
c rewm em be rs w e re pa id a p re va ilin g  m a rke t w age . T he re w as no in te n t to s k ir t th e A la s ka W a ge and H our 
s ia lu te s W e re C a p e Sm y th e lo h a v e pa id tlig h t c rewm em be r w age s in a c c o rd a n c e w ith the A la ska W age 
and H ou r s ta tu te s , fligh t c re w m em b e rs w ou ld h a ve not re ce ive d a n y a d d it io n a l com p e n s a t io n , as the ir 
h o u r ly ra te w ou ld h a ve bee n s u b s ta n t ia lly  re d u ce d . In d e te rm in in g a c om p e n s a t io n  ra te fo r flig h l 
c rewm em be rs , th e c om p a n y h a s a lw a y s ta ken in to con s id e ra tio n th a t a flig h t c re w m em b e r w ou ld pu t in an 
hou r on the g ro u nd fo r e ve ry h o u r th e y w e re a irb o rne .

T he Leg is la tu re re c o g n iz e d a p ro b lem  ex is te d and took ac tio n s lo c o rre c t it by b r in g in g th e S ta te s ta tu te 
in to lino w ith th e F ed e ra l A c t T ha t s ta tu te took e ffe c t in J u ly o f 2003 . U n fo rtu n a te ly . C o pe Sm y th e was 
fo rc e d to te rm in a te th e em p lo ym e n t o f a flig h t c rew m em be r fo r w ha t the c om p a n y p e rce iv e d as unsa fe 
ac tio n s on his p a rt. He has re ta lia te d by filin g a w age and hou r law su it a g a in s t C a p e Sm y th e in M ay c 
2004 In D e cem be r o f 2 00 4 , it w a s ce r tif ie d  as a C la ss A c tio n p ro ce e d in g B e ca u se o f the 24 m on th s ta tue 
o f lim ita tio n s , C a pe Sm y th e fin d s its e lf in the pos itio n o f hav ing to de fe n d a g a in s t th is a c tio n and po ten tia lly 
end up spend in g h u n d re d s o f th o u s a n d s o f do lla rs in litig a tio n fe e s tha t it can ill a ffo rd to spend be fo re it is 
b ro u gh t to co n c lu s io n .

D ue lo  issues w ith th e b y -p a s s m a il in A la s ka , the av ia tio n c om m un ity is e x trem e ly fra g ile  lig h t now .
H av in g to co n tin u e to d ea l w ith th is o n g o in g p o te n tia lly e xp e n s iv e lit ig a tio n ve ry w e ll cou ld be th e end o f 
C ape Sm y th e A ir H e rv ice . W e fee l w e have fa ir ly com pen sa te d o u r fligh t c re w m em b e rs and fee l tha t the 
ac tio n b ro ugh t a g a in s t us is re ta lia to ry  in na tu re .

Y ou r suppo rt in th e p a s sa g e o f SB 105 w ill be g re a tly a pp re c ia te d by n e a r ly  100 em p lo ye e s w ho s ta nd to 
lose the ir jo b s w ith C ape Sm y th e u n le s s w e can sub s ta n tia lly re d u ce o u r o ve rh e a d in c lu d in g ou r lega l 
ba ttle s

R espe c tfu lly subm itte d ,

Tom D. N ico lo s 
G ene ra l M anage r

Kotzebue Terminal P.O Box 810 Kotzebue. AK 99752 (907) 442-3020 
Homo Terminal P.O. box 1856 Nome. AK 99762 (907) 443-2414



OFFERED IN THE SENATE 

TO: SB 105

1 Page 1, line 13:

Delete "resolved" 

Insert "determined"
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1 SB 105 Public Comments 
March 1.2005

Prior to filing a claim against Hageland Aviation. I wrote the DOL to confirm what it’s 
position was on pilot eligibility for overtime wages under Alaska law. The Chief of the 
Alaska Department of Labor’s Wage and Hour Administration responded w ith a letter 
(attached) stating that the 1980 Attorney General's letter h a . rormed the basis of the 
DOL’s position since 1980. and that intrastate air carriers an subject to the AWHA. The 
2003 RLA flight crew exemption created a significant changt in the law, different from 
the longstanding position o f both the Attorney General and th' DOL. That substantive 
change should not be retroactively enforced.

Hageland Aviation violated the Alaska Wage and Hour Act (“AWHA” ). The
Superior Court has ruled that Hageland Aviation directly violated the AWHA and that 
pilots are entitled to overtime. Prior to July 2003, Hageland Aviation claimed its pilots 
were exempt professional employees. When paying an employee on a daily basis, as 
Hageland Aviation does, Alaska law' clearly states: “professional employees may be 
compensated on a daily rate if they receive at least $300 per day.”4 Hageland Aviation 
paid numerous pilots daily rates less thar. $300, in direct violation o f  Maska law.

Hageland Aviation tried to have it both ways -  docking a pilot's daily salary when they 
were late to work, but not paying anything extra when the pilot worked over eight hours a 
cu>. Alaska law requires that “the employee receives the full daily salary for any day in 
which any hours are worked regardless of the number o f  hours worked.” 8 AAC 
15.908(c). Hageland Aviation directly violated this express requirement o f  Alaska law 
by docking the daily salary o f  its pilots when a pilot was late to work.

SB 105 offers minimal protection to the a ir carrier industrv. SB 105 does nothing but 
grant immunity to those air carriers that were properly sued under the pre-2003 law.
The AWHA only allows overtime wages for the two-year period immediately prior to 
filing a claim. Because the RLA flight crew' exemption became effective July 2003. 
almost two years ago. any pilot who filed suit today would only be able to seek 
approximately four months o f  overtime. No pilot is going to sue over four months of 
overtime wages, as it is not enough money to justify the effort (nor would four months of 
wages represent an economic threat to the industry). The Alaska air carrier industrv' 
already has all the protection it needs.

Conclusion. The Superior Court has already issued summary judgment establishing that 
Hageland Aviation pi’ots were entitled to ovetime as a matter of law. To retroactively 
take those rights away raises a significant constitutional problem. A simple amendment 
would provide full protection to the air carrier industry without taking the claims validly 
filed against Hageland before the change in the law. SB 105 can be amended so it does 
not cover claims that have properly received summary judgment in court. This would 
leave only a single claim, that against Hageland Aviation.

4 8 AAC 15.908(c).



Public Comment on SB 105. March 1, 2005

Thank you for accepting these comments. My name is Peter Nosek, anu I am an attorney 
working with the law firm o f Birch, Horton, Bittner and Cherot representing a group of 
current and former Hageland Aviation pilots. First, 1 would like to dispel the notion that 
the overtime claims are driven by greedy lawyers seeking a windfall. Before the suit was 
filed against Hageland Aviation, the plaintiff, Mr. Harms offered to settle the overtime 
claim for $45,000. Only after Hageland Aviation refused to address the issue, the lawsuit 
was filed. In addition, it is the Superior Court that determines what a reasonable 
attorney’s fee award will be.

SB 105 is I'NCONSTITUTIONAL. SB 105 violates two sections o f  the Alaska 
Constitution. First, article I, section 18 o f the Alaska Constitution provides that “private 
property shall not be taken or damaged for public use without just compensation.” The 
Alaska Supreme Court has recognized that a variety of interests constitute “property,” 
such as land, money, contracts, and personal services. In 2003. the Alaska Supreme 
Court recognized that legal claims are “property” interests.1

“[A] cause of action for unpaid overtime accrues at the end of each pay period in which 
overtime is due.”2 The current overtime claims accrued between June of 2000 and July 
of 2003, at which time there was no exemption for pilots, and pilots had every right to the 
protections offered by Alaska law as written during that period. The claims against 
Hageland Aviation were filed in June of 2002, long before the law changed in 2003. The 
Superior Court has already ruled that Hageland Aviation pilots are entitled to overtime 
under the law as written prior to July 2003. If passed, SB 105 would be a government 
action taking away the valid overtime claims of pilots under the law as written. This 
would be unconstitutional as a taking of property without just compensation.

Second, article 1, section 15 states that “(n]o law impairing the obligation of contracts ... 
shall be passed.” By law, the overtime requirements o f  the AWHA are included in every 
contract of employment. AS 23.10.060(c). SB 105 is specifically designed to take away 
the contractual rights of pilots as those rights existed pre-2003. This intentional 
impairment of the pilots’ contractual rights would be unconstitutional.

SB 105 Contradicts the Department ol L abor’s position. The assertion that the DOL s 
position since 1980 has been that pilots were exempt from overtime due to the Railway 
Labor Act is incorrect. That assertion misrepresents the 1980 Attorney General’s letter 
cited by the Air Carrier's Association. The Attorney General’s 1980 position is actually 
printed in the Alaska Statutes as follows:

Opinions of attorney general.... Air carriers operatintz solelv intrastate would not 
seem to fall under the excli sionarv scope of either the Railway Labor A c t ... or of 
the commerce clause absent unusual fact situations. Accordinulv. the protections 
of AS 23.10.050 - 23.10.150 dealing with overtime extend to those individuals. 
April 15, 1980, Op. Att’y Gen.3

1 A nderson v. State ex re l. C en tra l B e rin a Sea. 78 P.3d 710, 714 (A la ska 2003 ).
2 Q u inn v. A laska State Employees A ssoc ia tio n . 944 P.2d 468, 470 n.3 (A la ska 1997).
3 2004 A laska Statutes, vo l. 6, p. 600 (emphasis added) (copy att cited).
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5 23.10.060 L abor an d W orkers* C ompensat io n 600

(B) the tradiKtr agreement is not a flexible work hour plan entered into under (13) or 
(14) of this subsection;

(C) th" trading agreement is filed with the employee’s employer; and
(D) the trading agreement states that the employee is not entitled to receive overtime 

for any hours worked by the employee when the employee voluntarily works those hours 
under a shift trading practice under which the employee has the opportunity, in the same 
or other work weeks, to retb’ce hours worked by voluntarily often.lg a shift for trade or 
reassignment;

(19) work perfor ted by a flight crew member employed by an air carrier subject to 45 
U.S.C. 181 — 188 vsubchaptc - II of the Railway Labor Act); in this paragraph, “flight 
crew” means the pilot, co-pilot, flight engineer, and flight attendants.

(e) The minimum amount due an employee under (d)(17XC) and (D) of this section 
shall be figured on a weekly basis. (§ 3 ch 171 SLA 1959; am § 1 ch 3 SLA 1962; am § 1 
ch 243 SLA 1970; am § 1 ch 45 SLA 1972; .am § 33 ch 127 SLA 1974; am § 1 ch 31 SLA 
1980; am § 3 ch 47 SLA 1983; am § 1 ch 160 SLA 1990; am § 1 ch 103 SLA 1992; am § 5 
ch 13 SLA 1993; am §§ 1, 2 ch 123 SLA 1998; am § 1 ch 39 SLA 1999; urn § 2 ch 43 SLA 
1999; am § 1 ch 11 SLA 2003)

I t e v ir o r ’s no tes . —  The paragraphs o f (d) o f tliis 
section were renumbered in 1990 and 1996 to reflect 
the deletion o f repea paragraphs.
C ross re fe ren ces . —  For legislative findings con­

cerning the amendment of subsection (b) bv § 2, ch. 
43, SLA 1999, see § 1, ch. 43, SLA 1999 in the 1999 
Temporary &  Special Acts.
For provisions d irecting tha t the amendment o f (b) 

o f th is section made by sec. 2, ch. 43. SLA 1999, 
applies to all claims for overtime based on employ­
ment on and afte r Ju ly 1, 1990, and before June 2, 
1999, and declaring tha t th is application ‘ applies 
retrospectively to a ll pending adm in is tra tive and ju ­
dicial actions under (thu l subsection] tha t are based 
on the calculation o f overtime for employment (be­
tween thdsje dates] and tha t are not resolved by fina l 
court judgmept or adm in istra tive decision on Ju ly 3, 
2003." see $§11 and 2, ch. 133, SLA 2Q03, in the 2003 
Temporary and Special Acts.
E ffe c t o f am endm en ts . —  The 1992 amendment, 

effective September 18, 1992, in subsection (d), added 
paragraph (16) and made sty lis tic changes.
The 1993 amendment, effective May 8, 1993 re­

pealed former paragraph (d)(7).
The 1998 amendment, effective September 21,

1998, added paragraph (d){ 17) and subsection (e).
The firs t 1999 amendment, effecUve June 2, 1999,

added paragraph IdXIS).
The second 1999 amendment, effective June 2.

1999, rewrote subsection (b).
The 2003 amendment, effective Ju ly 16. 20r 

added paragraph 'd N19).
O p in io n s o f a tto rn e y gene ra l. —  The Fair Labor 

Standards Act, 29 U.S.C. §§ 201-219 does not ex­
pressly preempt the AS 23.10.050 —  23.10.150 on the 
question o f whether a irline employees are excluded

from the mandatory overtime directive o f th is section. 
A p ril 15, 1980, Op. A tt'y Gen.
I r  *he case o f pilots, fligh t crews, and other in te r­

state a ir carrie r employees whose activ ities are d i­
rectly and substantia lly related to the transporta tion 
activ ities o f the carrier, and who are covered by a valid 
existing collective bargain ing agreement or agree­
ments w ith the carrier, the state is precluded from 
applying its overtime laws due to the preemptive 
nature o f the Railway Labor Act. 45 U.S.C. §§ 151- 
188. A p ril 15, 1980, Op. A tt ’y Gen
In instances wbere no collective bargain ing agree­

ments apply, crews o f intersta te a ir carriers are none­
theless beyond the ju risd ic tion o f state overtime law 
because o f certain commerce clause implications. 
A p ril 15, 1980, Op. A tt ’y Gen.
Nonfligh t personnel o f intersta te carriers who are 

nol^cpvered by valid existing collective bargaining 
agreements are not exempt, from state law. and as lo 
those individuals the provisions o f state overtime law 
apply. A p ril 15. 1980, Op. A tt ’y Gen.

r  carriers operating solely in tras tu te would not 
seem to f JI under the exclusionary scope of c ith e r the 
Railway L ibor Act, 45 U.S.C. §§ 151-188, or o f the 
commerce clame absent unusual fact situations. Ac­
cordingly, the protections o f AS 23.10.050 —  23.10.150 
dealing w ith overtime extend to those individuals. 
A p r il 15. 1980, Op. A tt 'y Gen.
An adm in is tra tive regulation which would require 

Bn employer to include underground trave l time as 
pa rt o f the “workweek" for calcu lating wages and 
overtime under th is section m igh t raise the issue of 
federal preemption but would survive such a chal­
lenge. sine* Congress did not in te n j to preclude state 
regulation and there is no actual conflict between such 
a regulation and federal law. February 22, 1989 Op. 
A tt 'y  Gen.

NOTES TO DEC IS IO NS

A r t ic le  n o t v o id . —  The Alaska Wage and Hour 
Act merely requires higher m in im um and overtime 
pay than the Fa ir Labor Standards Act, 29 U.S.C. 
§§ 201-219. A lthough compliance w ith both is more 
expensive than compliance w ith the federal act, i t is 
not, in any sense, impossible so as to make the Alaska

law void. Webster v. Bechtel, Inc., 621 P." 1 690 
(A laska 1980). * j
O r p re em p te d . —  Since, under the A laska Wag^ : 

and Hour Act, the number o f hours required fo r the j 
overtime ra te is less than tha t under the Fa ir Labo fj 
Standards Act, the Alaska act provides fo r a
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maximum workweek w ith in t l 
§ 218(a) and consequently, ca 
saving clause so as not to be pi 
law. Webster v. Bechtel, Inc., 
1980).
A r t ic le  com pa tib le  w ith  I

—  This artic io provides for ms 
pensation, not the regulation o 
i t  is therefore neither preem 
conflict w ith , the Federal Av 
Temsco Helicopters, Inc., 848 P.
Purpose o f th e o ve rt im e r  

sate those who labored in ei 
maximum number o f hours fo: 
extra work und to spread emph 
ing employers to shorten hour 
sure o f extra cost. Jon«s v. O tlt 
50 (Alaska 1988).
Em p lovee c a n n o t p y rom i 

re ce iv e doub le paym en t. —  1 
tha t employers need not pay ov 
employee has worked in exct 
regu lar ra te o f pay; Alaska D 
longstanding in te rp re ta tion p 
and does not perm it double pay 
excess o f eight hours a day n 
Hnllom v. A laska Travel Advent 
1173 (F ile No. S -10245), P.!
2004).
F ia te  n o t bound to fede ra 

tio n s . —  See Dresser Indus., I 
Labor, 633 P.2d 998 (Alaska 19 
U S . 1019, 102 S. Ct. 1716, 72 1 
S a la r ie d w o rk e rs . —  The A 

Act does not define what "reg 
subsection (b) o f th is section me 
receives an annua l salary instea 
AAC 15.100(a) addresses th is 
Corp. v. Reeves. 965 P. 2d 732 (A 
8 AAC 15.100(aX2) requires 

award for unpaid overtime com 
puted by: (1) “F igu rin , " the v 
weekly basis; .2) assumi. g tha 
re prep au- pay for a week o f s t 
using the “regu la r ra te ’  o f houi 
this assumption as the basis 
worker’s to ta l compensation fo 
worked; and (4) deducting frt 
amounts o f sa la ry actually paid. 
Reeves, 965 P.2d 732 (Alaska 19 
A court converting annual sala 

hourly pay under 8 AAC 15.KX 
regular rate as a basis for comp 
for a ll hours actua lly worked; all 
must be deducted from these tot 
difference w ill reflect the award 
that stra igh t-tim e , overtime, anc 
are a ll based on the applicable 
Piquniq Mgt. Corp. v. Reevea, 9< 
1998).
D e fin it io n  o f “ s u p e rv is o ry * i

is tra tive Code, th a t the term as 
means a person who directs thi

C o lla te ra l re fe rences . —  
ployed in agricu ltu re" and t 
overtime provisions o f Fa ir L
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WAGE AND HOUR ADMINISTRATION 
LABOR STANDARDS A SA PETY DIVISION
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P e t e r  N o sek
B i r c h ,  H o r to n ,  B i t t n e r  a n d  C h e r o t  
1 1 2 7  H e a t  S e v e n t h  A venue 
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D e a r  M r. N o se k :

I n  r e s p o n s e  t o  y o u r  i n q u i r y  o f  May 8 c o n c e r n i n g  t h e  i s s u e  o f  
f e d e r a l  p r e e m p t i o n  o f  t h e  A l a s k a  Wage a n d  H our A c t  (AWHA) ,  
p l e a s e  r e f e r  t o  t h e  a t t a c h e d  AG O p in io n  f ro m  E r i c  O l s o n  d a t e d  
A p r i l  1 5 ,  1 9 8 0 .

I n  b r i e f ,  O ls o n  a d v i s e d  t h e  d e p a r t m e n t  t h a t :

1 .  P i l o t s ,  f l i g h t  c re w s  a n d  o t h e r  i n t e r s t a t e  c a r r i e r  e m p lo y e e s  
w h o se  a c t i v i t i e s  a r e  d i r e c t l y  a n d  s u b s t a n t i a l l y  r e l a t e d  t o  
t h e  t r a n s p o r t a t i o n  a c t i v i t i e s  o f  t h e  c a r r i e r  a n d  who a r e  
c o v e r e d  b y  a v a l i d  e x i s t i n g  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  
o r  a g r e e m e n t s ,  a r e  n o t  c o v e r e d  b y  . t h e  AWHA d u e  t o  t h e  
p r e e m p t i v e  n a t u r e  o f  t h e  R a i lw a y  L a b o r  A c t .

2 .  F l i g h t  c re w s  o f  i n t e r s t a t e  c a r r i e r s  who a r e  n o t  s u b j e c t  t o  a  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  a r e  n o n e t h e l e s s  o u t s i d e  t h e  
j u r i s d i c t i o n  o f  t h e  AWHA u n d e r  t h e  Commerce C l a u s e  o f  t h e  
U. S. C o n s t i t u t i o n .

3 .  N o n - f l i g h t  e m p lo y e e s  o f  i n t e r s t a t e  c a r r i e r s  who a r e  n o t  
u n d e r  a  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  a r e  s u b j e c t  t o  t h e  
AWHA.

4 .  A i r  c a r r i e r s  who o p e r a t e  s o l e l y  i n t r a s t a t e  a r e  s u b j e c t  t o  
t h e  AWHA.



. Hr. Peter Nosek
I •
> i
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A t t o r n e y  O l s o n ' a  a n a l y s i s  s p e a k s  f o r  i t s e l f .  S u f f i c e  i t  t o  a  a y  
t h a t  t h i s  a d v i c e  s t i l l  f a s h i o n s  t h e  d e p a r t m e n t ' s  e n f o r c e m e n t  
p o s t u r e  t o d a y .

I t  m i g h t  b e  o f  i n t e r e s t  t o  yo* t h a t  t h e  AWHA o r i g i n a l l y  
c o n t a i n e d  l a n g u a g e  w h ich  e x e m p te d  c o v e r a g e  u n d e r  t h e  R a i l w a y  
L a b o r  A c t .  The o r i g i n a l  v e r s i o n  o f  AS 2 3 . 1 0 . 0 6 0 ( c )  w as r e p e a l e d  
b y  t h e  l e g i s l a t u r e  i n  1972 (§  1 c h  45 SLA 1 9 7 2 ) .  S u b s e q u e n t l y ,  
t h e  r e v i s e r  o f  s t a t u t e s  d ro p p e d  s e v e r a l  r e p e a l e d  e x e m p t i o n s  a n d  
r e n u m b e r e d  t h e  r e m a i n d e r  e r a s i n g  a n y  r e c o r d  o f  t h e  p r e v i o u s  
e x i s t i n g  e x e m p t i o n s .

I  h o p e  t h i s  i n f o r m a t i o n  i s  h e l p f u l .  I f  y o u  h a v e  f u r t h e r  
q u e s t i o n s ,  do  n o t  h e s i t a t e  t o  c o n t a c t  me.>

J .  R . (Randy) C a r r  
C h i e f

RAMrplm
A t t a c h m e n t
C h ie f/2 0 0 2  m a y /P -ite r N osek



Honorable Senators,

My name is Mike Hageland. 1 started flying commercially in 1972 in western Alaska. In 1981 I started 
Hageland Aviation Services as a sole proprietorship air taxi located at Mt Village. When I started flying, 
almost all the small carriers were paying pilots by the flight hour. This led to pilots pushing weather 
beyond their capabilities just to get a paycheck. When I went into business I made a decision to pay the 
pilots a fair monthly salary. In 94 or 95 it was getting hard to find pilots to live in western Alaska, AND 
SERVE THE MANY SMALL VILLAGES THAT WE SERVE
so we decided to let the pilots work 20 days on and 10 days off, while still paying the same monthly salary. 
They still got paid for weather days and mechanical days. Some pilots complained that some months they 
had to work 21 days, so we had to break it out to a daily rate. About September of2000 we ch uiged the 
schedule to 15 or 16 on and 15 or 16 off. This was a great for the pilots as we kept the monthl) rate the 
same. We also started a SIC program mainly aimed al local pilots who had gotten their ratings, but did not 
have the hours required by insurance companies to fly commercially. We paid them to fly co-pilot in our 
Caravans to build up the required ours. This saved them thousands of dollars and time, and gave them 
valuable experience. We also gained as we now have sever >1 pilots who were born in the areas they serve 
and are valuable role models.

The lawsuit we are facing is the result of a disgruntled pilot, who filed an age discrimination claim 
with the labor board AJFTFR nOTinWfl FROM OUR COMPANY . THAT COMPLAINT WAS 
DISMISSED AS HAViNG NO MERIT, BUT HIS LAWYER THEN CONVINCED HIM TO BECOME 
PART OF THIS CLASS ACTION. INTERESTING THIS MAN, LIKE MANY OF THOSE WHO ARE 
IN THIS CLASS LIVE OUTSIDE THE STATE OF ALASKA, AND HAVE NO PRESENT 
CONNECTION TO THE STATE OF ALASKA
WHAT WAS MOST ASTOUNDfNG TO ME IS THIS MAN ATTIIS DEPOSITION SAID HE HAD 
BEEN TREATED FAIRLY AND THE WAGE HE WAS PAID WAS ONE HE THOUGHT FAIR. WE 
HAVE HIM SAYING WE OUR FAIR AND YET THE LAWYERS CAN PROCEED WITH THIS 
LAWSUIT TO PUNISH US , AND EFFECT THOSE 180 EMPLOYEES WE NOW EMPLOY 
WITH THE ENCOURAGEMENT OF THE LAWYERS THIS CLASS ACTION WAS NOT JUST 
BROUGHT AGAINST THE COMPANY ,BUT AGAINST THE INDIVIDUAL OWNERS. THIS CLAIM 
WAS EVEN BROUGHT BY THESE LAWYERS AGAINST PAMELA BEAN TWETO, A WIDOW 
WITH THREE CHILDREN WHO LIVES IN ST MARYS ALASKA.. PILOTS WERE MADE PART OF 
THE CLASS WITHOUT THEIR EVEN KNOWING IT.

We were operating under the assumption that pilots were exempt from the state overtime laws, AN 
ASSUMPTION THAT OTHER AIR CARRIERS ALSO THOUGHT WAS THE CASE. This was also the 
opinion of the state labor board.
We were also paying them well and giving them great working conditions. In fact the pilot who sued us 

stated in his deposition that he went to work for us because he liked the way we paid pilots and the work 
schedule. He also stated that he thought he had been paid fairly.

Make no mistake, this is not about pilots. Rather it is about greedy lawyers wanting to take what 
we have worked 24 years to build. All but one of our current pilots has either opted out or indicated he 
wanted nothing to do with suing us. This despite the lawyers calling them with promises of riches. In one 
case $80,000.

I do not like to have to ask for help on things. If the thieves were on the street with a gun, I could 
deal with it or call a policeman, but they are in a courtroom with lawbooks, so i am asking the lawmakers.

Please support Senate bill 105 and save the 180 jobs that are depending on you, FROM MY 
COMPANY AS WELL AS THE \1 ANY OTHERS FROM OTHER AVIATION COMPANIES

Thank you.
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C a p e  S m y t h e  A i r
S e rv in g  A r c t ic  & N o r th w e s t A la s k a
Corporate Offices 
Post Office Box 549 
Barrow. Alaska 99723 
Telephone (907) 852-8333

H o no ra b le  S e n a to r C on B un d e 
S ta te  C ap ito l, R o om  506 
Juneau, A K  9 98 0 1 -1 1 8 2

S en a to r C on B u n d e@ le q is .s ta te .a k .u s

Re: Support of SB 105
D e a r S en a to r B unde :

I am  w ritin g in su p p o r t o f S B 105 o n b e h a lf o f C a pe Sm y th e A ir S e rv ic e , Inc w h o s e co rp o ra te  h ea d q ua rte rs 
is lo ca te d a t B a rrow , A la s ka

T hom a s P B row e r e s ta b lis h e d C a p e  Sm y th e in 1977 to p ro v id e d e p e n d a b le  and a ffo rd a b le  tra n sp o rta tio n 
fo r th e peo p le o l th e  a rc tic re g io n . C u rre n tly , C a pe Sm y th e o pe ra te s to a p p ro x im a te ly  3 0 lo ca tio n s ou t o f 
o u r fo u r hubs ; B a rro w , D e a d h o rse , K o tze b ue , a nd N om e .

A s a com m u te r A ir T a x i, C a pe Sm y th e  ca rr ie d U .S . M a il u n d e r th e a ssum p tio n w o  w e re g o v e rn e d unde r 
th e Fede ra l R a ilw a y L ab o r A c t. C a p e  Sm y th e has a lw a ys c om p e n s a te d  o u r flig h t c re w m em b e rs based on 
b lo c k hou rs (the tim e  an a irc ra ft f ir s t b e g in s m ovem en t fo r the p u rp o s e o f a flig h t un til th a t flig h t end s and 
the a irc ra ft c om es to a s to p ) as d id th e v a s t m a jo r ity o f a ir ca rr ie rs and as m an y c o n tin u e  to do F ligh t 
c re w m em b e rs w e re pa id a p re v a ilin g  m a rke t w a ge T h e re w as no in te n t to  sk irt th e A la s ka W a g e and H ou r 
s ta tu te s . W e ie  C a p e  Sm y th e to h a v e  pa id flig h t c re w m em be r w a g e s in a c c o rd a n c e  w ith the A la s ka W age 
and H ou r s ta tu te s , flig h t c re w m em b e rs w ou ld h a v e no t re c e iv e d a n y a d d it io n a l c om p e n s a tio n , a s the ir 
h o u r ly  ra te w ou ld h a ve b e e n sub s ta n t ia lly  re d u ce d . In d e te rm in in g a c om p e n s a t io n  ra te fo r flig h t 
c rew m em be rs . th e c om p a n y has a lw a y s ta ken in to co n s id e ra tio n th a t a flig h t c re w m em b e r w ou ld put in an 
h o u r on the g ro u n d fo r e ve ry hou r th e y w e re a irb o rn e .

T ne L eg is la tu re re c o g n iz e d  a p ro b lem  e x is te d and to o k a c tio n s to c o r re c t it by b rin g in g th e S ta te  s ta tu te 
in to line w ith the F ede ra l A c t. T h a t s ta tu te  took e ffe c t in J u ly  o f 2003 . U n fo r tu n a te ly , C a p e Sm y th e w as 
fo rc e d  to te rm in a te  th e em p lo ym e n t o f a flig h t c re w m em b e r fo r w h a t th e c om p a n y p e rce iv e d as u nsa fe 
a c tio n s on h is pa rt. H e h a s re ta lia te d by filin g a w a g e and hou r law su it a g a in s t C a p e Sm y th e in M ay o f 
2004 . In D e cem be r o f 2 0 0 4 , it w a s ce r tif ie d  as a C la ss A c tio n p ro c e e d in g  B e ca u se o f th e 24 m on th s ta tu e 
o f lim ita tio n s . C ape Sm y th e fin d s its e lf in th e pos itio n o f hav in g to d e fe n d a g a in s t th is a c tio n and po te n tia lly 
e nd up spend in g h u n d re d s o f th o u sa n d s o f do lla rs in lit ig a tio n fe e s tha t it c a n ill a ffo re ,o spe nd be fo re it is 
b ro u g h t to co n c lu s io n .

D ue to issue s w ith th e b y -p a s s m a il in A la s ka , the a v ia tio n c om m un ity  is e x tre m e ly fra g ile  righ t n ow  
H av in g to c o n tin u e to d ea l w ith th is o n g o in g p o te n tia lly e xp e n s iv e lit ig a tio n ve ry w e ll c o u ld be th e end o f 
C ape Sm y lh e A ir S e r ~e. W e fe e l w e h a v e fa ir ly com p e n s a te d o u r flig h t c re w m em b e rs and fee l tha t the 
a c tio n b ro u g h t a g a in s t us is re ta lia to ry in na tu re .

Y ou r suppo rt in th e p a s s a g e o f SB 105 w ill be g re a tly  a p p re c ia te d by n e a r ly  100 em p lo y e e s w ho s tand to 
lo se the ir |ob s w ith C ape Sm y th e u n le s s w e can s u b s ta n t ia lly  re d u c e o u r o ve rh e a d in c lu d in g o u r lega l 
ba ttle s

R e sp e c tfu lly s u bm itte d ,

T om  D . N ico lo s 
G ene ra l M an a g e r

Kotzebue Terminal P.O. Box 810 Kotzebue, AK 99752 (907) 442-3020 
Nome Terminal P.O Box 1856 Nome. AK 99762 (907) 443-2414

mailto:Bunde@leqis.state.ak.us
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___________ Senate Bill 105 Sponsor Statement___________
“An Act relating to the retrospective application and applicability of the overtime 
compensation exemption for flight crew members.”

Senate Bill 105 clarifies legislative intent by retroactively removing flight crews from the scope 
of statutory overtime compensation required under the Alaska Wage and Hour Act found in AS 
23.10.060. Retroactivity will apply to work performed on or after January 1, 2000.

The challenges facing the air carrier industry nationwide are extraordinary. Heightened security 
requirements have necessitated ever larger investments in human and technological resources. 
Operating expenses continue to escalate as the price of fuel increases. These cost burdens place 
enormous pressures on already thin margins. The air carrier industry in our state is no different in 
this respect. Yet the role it plays in our daily lives is arguably much greater.

The Alaska air carrier industry represents a vital link, in fact a bond, between rural communities 
and hub cities. It provides a lifeline to healthcare facilities. It delivers the groceries and the mail. 
And it transports the basketball teams and the ciders to important events across the state. But 
now, in addition to the burdens placed on the industry since 2001, we can add the cost of 
superfluous litigation which threatens the viability of many of our local carriers.

Up until 2003, it had been the Department of Labor’s (DOL) uncodified policy that in-state air 
carriers arc exempt from the Alaska Wage and Hour Act’s (AWHA) overtime provisions. This 
policy w'as rooted in a 1980 Alaska Attorney General opinion. This opinion cited both the federal 
Railway Labor Act and the U.S. Constitution’s Commerce Clause as preempting flight crews 
from overtime compensation provided through the AWHA.

However, in 2000 uncertainty crept into the DOL’s policy as a result of a lawsuit which sought 
overtime compensation for pilots. By 2003, three class action suits were outstanding representing 
millions of dollars in claims against Alaska air carriers. Consequently, state lawmakers took 
action to avoid what could be devastating losses to a critical yet fragile industry.

The 23ru Legislature passed into law a bill (SB 54) that codified what, up to that point, had been 
DOL policy exempting flight crew-s from the AWHA overtime compensation rules. While the 
bill did accomplish this important purpose, it failed to fully enact the legislative intent necessary 
to deflect court action^ seeking recovery for periods dating back to the year 2000.

Senate Bill 105 seeks to fulfill the intent of the 23,d Legislature by implementing the provisions 
found in AS 23.10.060(d)( 19) retroactively to January 1, 2000. This will help ensure the viability 
of our air carrier industry so that it may continue to perform its vital public function.

2/14/05

Sponsor Statement
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Chapter No.

AN ACT

Exempting flight crew members of certain air canius from overtime pay requirements.

BE IT ENACTED BV THE LEGISLATURE O r  THE STATE OF ALASKA:

THE ACT FOLLOWS ON PAGE 1

Enrolled SB 54



AN ACT

1 Exempting flight crew members of certain air carriers from overtime pay requirements.

2

3 * Section 1. AS 23.10.060(d) is amended by adding a new paragraph to read:

4 (19) work performed by a flight crew member employed by an air

5 carrier subject to 45 U.S.C. 181 - 188 (subchaptcr II of the Railway Labor Act); in this

6 paragraph, "flight crew" means the pilot, co-pilot, flight engineer, and flight

7 attendants.

-1- Enrollcd SB 54
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S ponso r: Senator Ralph Seeking
C u r re n t V e rs io n : SB 105

C o n ta c t: Brian Hove, 465-2327

i Fact Sheet for: Senate Bill 105

Short Title: OVERTIME WAGES FOR FLIGHT CREW
Summary:

■ Retroactively removes flight crews from statutory overtime compensation required 
under the Alaska Wage and Hour Act found in AS 23.10.060.

■ Applies retroactively to flight crew work performed on or after Jan. 1, 2000.

Benefits:
• Fulfills the intent of the 23rd Legislature to help ensure the viability of Alaska's air 

carrier industry.
■ I lelps the air carrier industry continue to provide vital services linking rural 

communities with larger cities and providing access to healthcare facilities, 
groceries, mail, sports and other events across the state.

Background:
■ UnHI 2003, it had been the Department of Labor’s uncodified policy to exempt in­

state air carriers from Alaska Wage and Hour Act overtime provisions. The policy 
was rooted in a 1980 Alaska Attorney General opinion that cited both the federal 
Railway Labor Act and the U.S. Constitution’s Commerce Clause as preempting 
flight crews from overtiirr compensation provided through the AWHA. That 
policy was brought into question by a 2000 lawsuit seeking overtime for pilots. By 
2003, three class action suits were outstanding, representing millions of dollars in 
claims against Alaska air carriers. State lawmakers consequently took action to 
avoid what could be devastating losses to a critical yet fragile industry. In 2003 the 
23rd Legislature passed SB 54 codifying DOL policy exempting flight crews from 
overtime compensation. While the bill did accomplish this, it failed to fully enact 
the legislative intent necessary to deflect court actions seeking recovery for periods 
dating back to the year 2000. SB 105 would close this loophole.

A l a s k a  S t a t e  L e g i s l a t u r e

Fart Sheet Revision Date Monday. February 14, 2005 01:53 PM
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F I S C A L  N O T E
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Supp lies 
Equ ipm ent 
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G ran ts & Claims 
M isce llaneous
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1002 Federa l Receipts
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1004 GF
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Estim ate  o f  any cu rren t y e a r (F Y 200 5 ) c o s t : N one
M ark th is b ox  (X ) if fu nd ing  fo r  th is  bill is in c luded in the G ove rn o r's  FY 2006  budget p ro p o sa l: 
PO S IT IO N S
Full-tim e
Part-tim e
Temporary

A N A LYS IS : (Attach a separate page if necessary)

This bill retroactively applies an exemption to the requirement to pay overtime compensation to flight crew 
members. There is no anticipated financial impact to the department as a result of this legislation.
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Pe rk in s  
C o ie

January 7, 2005 

TO:

FROM:

RE:

Since 1949, pilots o f  airlines governed by the Railway Labor Act have been exempt 
from the overtime provisions o f  the federal overtime law (the Fair Labor Standards 
Act). (This includes all air carriers engaged in interstate or foreign commerce or that 
transport U.S. mail, as well as air freight forwarders owned or controlled by such 
carriers.)

U r  '1 2003, there was no similar exemption under the Alasl a overtime law, the 
Alaska Wage and Hour Act. However, in 1980, the Alaska Attorney General issued 
an opinion concerning whether air carriers operating in the state o f  Alaska were 
subject to the state overtime law. He concluded  that the flig h t crews o f  interstate 
carriers were not subject to the stale overtim e law. Exhibit 1.

Based on the Attorney General's opinion, the Alaska D epartm ent o f  Labor 
consistently has taken the position that pilots o f  interstate air carriers, including in­
state carriers that haul U.S. mail, are exempt from the state overtime law. In 1986, the 
Department sent an opinion letter to the Alaska Air Carriers Association, in which it 
stated that state overtime law did not apply to pilots o f  com m uter aircraft and air taxi 
pilots if  they were involved in "interstate transportation o f  passengers and/or 
substantial hauling o f  the mail." Exhibit 2. \  .ie Department has followed that policy 
up to the present day. Exhibit 3.

Based on the federal exemption and the state’s policy that pilots were exempt from 
overtime, most Alaska based air carriers have never paid overtime to their pilots. 
Instead, the carriers have used various pay methods, including paym ent by the flight 
hour, Fixed monthly salaries, payment by the flight day, or combinations o f  these 
methods. Alaska air carriers need the flexibility to adopt unusual pay systems for 
pilots because their flight schedules m ust adapt to ti e harsh weather conditions and 
remote locations o f  Alaska. Overtime rules are designed for fixed schedules, not the 
ever changing schedules necessary to adapt to the flying conditions in AJaska.

Despite the Department o f  Labor’s policy, some plaintiffs' lawyers argued that pilots 
were not exempt from state overtime In the late nineties, they began to file lawsuits 
on behalf o f  pilots claiming the right to be paid overtime. The first reported case was

Senator Ralph Seekins 

Tom Daniel 

History of Pilot Exemption from Overtime

(/AA050070.007)
Perkins Coie iu> and Affiliates
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Era Aviation v. L indfors, decided by the Alaska Supreme Court in 2000. Although 
the pilot there lost her overtime claim, uncertainty remained regarding the 
applicability o f  state overtime law to pilots o f  Alaska air carriers. Since that time, at 
least three lawsuits have been filed against Alaska air carriers claiming overtime pay 
on behalf o f  pilots.

Because o f  this uncertainty, in 2003, the Legislature passed SB 54/11B 94, which 
amended the Alaska Wage and Hour Act to codify Department o f  Labor policy and 
make clear that pilots were exempt from state overtime requirements. The House 
sponsor o f  the amendment, Rep. Masek, declared in her sponsor statement, "[t]his 
legislation was introduced to codify what is existing Department o f  Labor policy" and 
"simply puts in statute what is existing policy and exempts flight crew from 
overtime." Exhibit 4. See also Remarks o f  Rep. Anderson (bill solidifies the 
exemption so it cannot be successfully challenged in court). Exhibit 5. Similarly, the 
Senate sponsor, Sen. Olson, stated that the purpose o f  the am endm ent was to "bring 
certainty to the interpretation o f  existing federal and state wage and hour statutes" 
because "[s]everal Alaska court decisions have raised a question about the correct 
application o f  state wage and hour laws and the application o f  the overtime 
exemptions" for flight crews. Exhibit 6.

The 2003 law tracks the language o f  the exemption for pilots under federal law. It 
reads:

AS 23.10.060(d) [the overtime exemption section] is am ended by 
adding a new' paragraph to read:

(19) work performed by a flight crew member employed by an air 
carrier subject to 45 U.S.C. 181 - 188 (subchapter 11 o f  the Railway 
Labor Act); in this paragraph, "flight crew" means the pilot, co-pilot, 
flight engineer and flight attendants.

Exhibit 7. The amendment was signed by the Governor on April 22, 2003, and 
became effective on July 16, 2003.

Unfortunately, the law did not include a provision making it retroactive. Therefore, it 
may not bar lawsuits for overtime for the time period before the effective date o f  the 
law. In fact, in the lawsuit against Hageland Aviation Services, Judge Michalski ruled 
that while the new law does exempt Hageland pilots from the overtime provisions o f  
the Alaska Wage and Hour Act, it only does so fo r  the p erio d  afte> the effective date  
o f  the law, Ju ly  16, 2003. Thus, this lawsuit and two others go on. A nd  because these 
lawsuits are class actions, the air carriers face claims that can total millions.

The legislature cculd ..till pass a law making the exemption retroactive, which should 
clarify that the Legislature intended to apply the pilot exemption to all pending 
lawsuits. 1 have attempted to draft language that accomplishes two purposes. First, it

[/AA050070.007] -2 - 1/7/05



provides that the exemption applies to any claim that a pilot o f  any airline might make 
based on work performed before the pilot exemption was passed, but which is not yet 
barred by the two-year statute o f  limitations. Second it clearly provides that the 
exemption applies to all pending cases:

A S  2 3 .10.0G0(d)(19) is hereby am ended as fo llow s:

This section applies retrospectively: (1) to a ll work perform ed  after January I, 
2000; and  (2) to a ll pending  administrative an d  ju d ic ia l actions under A S  
23.10.060(b) that are  not resolved by fin a l court judgm ent or administrative  
decision on the effective date o f  this act.

TMD:tmd
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Anchorage Otfice

R e: E n f o r c e m e n t  o f  A l a s k a  O v e r ­
t i m e  Laws w i t h  R e s p e c t  t o  
A i r  C a r r i e r s  i n  A l a s k a  
AS 2 3 .1 0 .0 6 0  
A 6 6 -1 0 2 -8 0

D e a r  C o m m is s io n e r  O r b e c k :

You h a v e  i n q u i r e d  w h e t h e r  t h e  D e p a r t m e n t  o f  L a b o r

m ay e n f o r c e  t h e  m a n d a t o r y  o v e r t i m e  p r o v i s i o n  o f  t h e  A l a s k a  

Wage a n d  H o u r  A c t  (AS 2 3 . 1 0 . 0 6 0 - 1 5 0 )  w i t h  r e s p e c t  t o  e m p l o y -

T h e  a n s w e r  t o  y o u r  q u e s t i o n  d e p e n d s  u p o n  t h e  n a t u r e  o f  t h e

i n d i v i d u a l  e m p lo y e e ,  t h e  e x i s t e n c e  o r  n o n e x i s t e n c e  o f  a v a l i d

e m p l o y e e s ,  w h e t h e r  t h e  a i r  c a r r i e r  o p e r a t e s  i n t r a s t a t e  o r  

i n t e r s t a t e ,  and f i n a l l y ,  w h e t h e r  t h e  a p p l i c a t i o n  o f  s t a t e  

l a w  w o u ld  c r e a t e  a  b u r d e n  u p o n  i n t e r s t a t e  c o m m e r c e .1 /

1 /  S p e c i f i c a l l y  n o t  a d d r e s s e d  i n  t h i s  memorandum i s  t h e  q u e s t i o n  
o f  w h e t h e r  b y  t h e  u s e  o f  " f l e x - t i m e  c o n t r a c t s " ,  a n  e m p l o y e r  m ay 
a v o i d  t h e  m a n d a t o r y  p a y m e n t  o f  o v e r t i m e  t o  t h o s e  e m p l o y e e s  who 
w o rk  i r r e g u l a r  w e e k ly  o r  d a i l y  h o u r s .  T h a t  i s s u e  i s  c u r r e n t l y  
b e f o r e  t h e  S u p rem e  C o u r t  o f  A la s k a  i n  t h e  c a s e  o f  S t a t e  o f  
A l a s k a  v .  B e c h t e l ,  I n c . ,  S u p rem e  C o u r t  No. 4 1 3 9 .  S e e  a l s o , 
A t t o r n e y  G e n e r a l ' s  O p i n i o n  d a t e d  F e b r u a r y  1 0 ,  1 9 7 8 .

e e s  o f  a i r  c a r r i e r s  o p e r a t i n g  w i t h i n  t h e  S t a t e  o f  A l a s k a .

e m p l o y e r ' s  b u s i n e s s ,  t h e  n a t u r e  o f  jfrork p e r f o r m e d  by  t h e

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e tw e e n  t h e  e m p lo y e r  an d  i t s

Exhibit
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THE RELATIONSHIP BETWEEN THE FEDERAL 
FAIR LABOR STANDARDS ACT AND THE ALASKA WAGE AND HOUR ACT

T he  F e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t  o f  1 9 3 8 ,  29

U .S .C .  SS 2 0 1 - 2 1 9 ,  s p e c i f i c a l l y  e x e m p t s  f ro m  t h e  o p e r a t i o n  o f

t h e  m a n d a t o r y  o v e r t i m e  p r o v i s i o n  (§ 207 ) " a n y  e m p lo y e e  o f  a

c a r r i e r  by  a i r  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  §S 1 8 1 -1 8 8  o f

T i t l e  4 5"  29  U .S .C .  5 2 1 3 ( b ) ( 3 ) .  The A l a s k a  Wage an d  H our

A c t ,  AS 2 3 . 1 0 . 0 5 0  e t  s e q . c o n t a i n s  no  s u c h  e x e m p t i o n . 2 /

I n  p a s s i n g  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  C o n g r e s s

d i d  n o t  i n t e n d  t o  f o r e c l o s e  a l l  a t t e m p t s  by t h e  i n d i v i d u a l

s t a t e s  t o  r e g u l a t e  w a g e s  and  h o u r s .  The A c t  i t s e l f  s t a t e s

t h a t  n o n e  o f  i t s  maximum h o u r s  p r o v i s i o n s  o p e r a t e s  t o  e x c u s e

n o n c o m p l i a n c e  by  e m p l o y e r s  w i t h  a n y  s t a t e  la w  w h ic h  e s t a b l i s h e s

a  h i g h e r  s t a n d a r d .  I t  i s  o n l y  w h e re  t h e  s t a n d a r d s  s e t  by t h e

FLSA a r e  h i g h e r  t h a n  t h e  c o m p a r a t i v e  s t a t e  s t a n d a r d s  t h a t  t h e

A c t  s e r v e s  t o  p r e e m p t  t h e  s t a t e  a c t i v i t y H . R .  Rep. No. 2182

a t  15 ( 7 5 t h  C o n g . ) .  S ee  a l s o  E a s t e r n  S u g a r  A s s o c i a t e s  v .
* »

P e n a , 222 F . 2 d  934 ( 1 s t  C i r .  1 9 5 5 ) ;  R i v e r a  v .  D iv .  o f  I n d u s ­

t r i a l  W e l f a r e , 71 C a l .  R p t r .  7 3 9  ( 1 9 6 8 ) ;  29 C .F .R .  $ 7 7 8 . 5 .  i 

T h u s ,  m e r e l y  b e c a u s e  t h e  f e d e r a l  l a w  e x e m p t s  a i r l i n e  e m p lo y e e s

The H o n o r a b l e  Edmund O rb e ck  A p r i l  15 ,  1980
C o m m i s s i o n e r  Page  2
D e p a r t m e n t  o f  L a b o r

2 /  The A l a s k a  A c t ,  w h ic h  i s  b a s e d  u p o n  t h e  F e d e r a l  F a i r  L a b o r  
S t a n d a r d s  A c t ,  M c G in n is  v .  S t e v e n s ,  543 P . 2d 1 2 2 1 ,  1238 ( A l a s k a  
1 9 7 5 ) ,  o r i g i n a l l y  c o n t a i n e d  t h e  a i r l i n e  e x e m p t i o n .  ( S e c .  3 ,  
c h .  171 SLA 1 9 5 9 . )  H o w e v e r ,  t h e  A c t  w as am ended  i n  1 9 7 0  t o  
e l i m i n a t e  t h a t  e x e m p t i o n .  ( S e c .  1 ,  c h .  243 SLA 1 9 7 0 , e f f e c t i v e  
O c t o b e r  3 1 ,  1 9 7 0 . )



f r o m  m a n d a t o r y  o v e r t i m e  e n t i t l e m e n t ,  i t  d o e s  n o t  f o l l o w  a u t o -  

m a t i c a l l ’/  t h a t  t h e  s t a t e  la w  m u s t  do l i k e w i s e .  H e r e ,  t h e  

S t a t e  s e e k s  t o  c o m p e l  a i r  c a r r i e r s  t o  p a y  o v e r t i m e  t o  t h o s e  

e m p lo y e e s  who h a v e  w o rk ed  i n  e x c e s s  o f  e i g h t  h o u r s  p e r  d a y  o r  

40  h o u r s  p e r  w e ek .  C l e a r l y ,  t h e  S t a t e  a c t  h a s  s e t  a  s t a n ­

d a r d  w h ic h  i s  c o n s i d e r a b l y  h i g h e r  t h a n  t h e  c o m p a r a t i v e  f e d e r a l  

p r o v i s i o n  s i n c e  t h e  f e d e r a l  l a w  d o e s  n o t  c o n t a i n  an  e i g h t  h o u r  

w o rk  d a y  l i m i t a t i o n .

A c c o r d i n g l y ,  i n  l i g h t  o f  t h e  a u t h o r i t y  r e c i t e d  

a b o v e ,  a n d  c o n s i s t e n t  w i t h  t h e  S t a t e  o f  A l a s k a ' s  c u r r e n t  p o s i ­

t i o n  i n  S t a t e  o f  A l a s k a  v .  B e c h t e l ,  I n c .  S u p rem e  C o u r t  N o . 4 1 3 9 ,  

p r e s e n t l y  p e n d i n g  b e f o r e  t h e  A l a s k a  S u p rem e  C o u r t ,  we f e e l  

t h a t  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  d o e s  n o t  e x p r e s s l y  p r e e m p t  t h e  

A l a s k a  Wage a n d  H our A c t  on  t h e  q u e s t i o n  o f  w h e t n e r  a i r l i n e  • 

e m p l o y e e s  a r e  e x c l u d e d  f ro m  t h e  m a n d a t o r y  o v e r t i m e  d i r e c t i v e

o f  AS 2 3 . 1 0 . 0 6 0 .  A s u b s t a n t i a l  q u e s t i o n  r e m a i n s ,  h o w e v e r ,* •• ̂
\

a s  t o  w h e t h e r  t h e  S t a t e  A c t  h a s  b e e n  n o n e t h e l e s s  p r e e m p t e d  

t h r o u g h  e n a c t m e n t  and  o p e r a t i o n  o f  t h e  F e d e r a l  R a i l w a y  L a b o r  

A c t ,  45 U .S .C .  S§ 1 5 1 - 1 8 8 .

THE RELATIONSHIP OF THE RAILWAY 
LABOR ACT TO THE ALASKA WAGE AND HOUR ACT

T h e r e  a r e  tw o  c o n f l i c t i n  l i n e s  o f  r e a s o n i n g  c o n ­

c e r n i n g  t h e  i m p a c t  o f  t h e  R a i l w a y  L a b o r  A c t  u p o n  a t t e m p t e d  

s t a t e  r e g u l a t i o n  o f  w a g e s  a n d  h o u r s  i n  i n d u s t r i e s  s u b j e c t

The H o n o r a b l e  Edmund O rbeck  A p r i l  15 ,  1980
C o m m is s io n e r  P ag e  3
D e p a r tm e n t  o f  Lab o r



The H o n o r a b le  Edmund O rbeck
C o m m iss io n e r
D e p a r tm e n t  o f  L a b o r

i i
A p r i l  15 ,  1980
P a g e  4

t o ,  o r  a r g u a b l y  s u b j e c t  t o ,  t h e  R a i l w a y  L a b o r  A c t .  E a c h  

f i n d s  i t s  s o u r c e  i n  an  o p i n i o n  o f  t h e  U n i t e d  S t a t e s  S u p rem e  

C o u r t .

Tn T e r m i n a l  R a i l r o a d  A s s o c i a t i o n  o f  S t .  L o u i s  v .  

B r o t h e r h o o d  o f  R a i l r o a d  T r a i n m e n , 318 U .S .  1 (1943)  t h e  S u p re m e  

C o u r t  a d d r e s s e d  a c l a i m  b y  t h e  a p p e l l a n t  R a i l r o a d  A s s o c i a t i o n  

t h a t  t h e  I l l i n o i s  Commerce C o m m i s s i o n 's  o r d e r  r e q u i r i n g  t h e  

A s s o c i a t i o n  t o  p r o v i d e  c a b o o s e s  f o r  i t s  t r a i n  e m p lo y e e s  w as  

i n v a l i d  b e c a u s e  t h e  f i e l d  i n  w h ic h  t h e  s t a t e  had  a t t e m p t e d  r e g u ­

l a t i o n  w as  o n e  w h ic h  h a d  b e e n  p r e e m p t e d  by  t h e  f e d e r a l  g o v e r n ­

m e n t  u n d e r  t h e  t e r m s  o f  t h e  R a i lw a y  L a b o r  A c t .  The C o u r t  was 

n o t  p e r s u a d e d  by  t h e  A s s o c i a t i o n ' s  a r g u m e n t .  I n  u p h o l d i n g  

t h e  C o m m i s s i o n 's  o r d e r ,  t h e  C o u r t  d e c l a r e d  t h a t :

t h e  R a i lw a y  L a b o r  A c t ,  l i k e  t h e  N a t i o n a l  L a b o r  
R e l a t i o n s  A c t ,  d o e s  n o t  u n d e r t a k e  g o v e r n m e n t a l  
r e g u l a t i o n  o f  w a g e s ,  h o u r s ,  o r  w o rk in g  c o n d i ­
t i o n s .  I n s t e a d ,  i t  s e e k ^  t o  p r o v i d e  a m eans  
by  w h ic h  a g r e e m e n t  m ay be r e a c h e d  w i t h  r e s p e c t  
t o  th e m .  T h e  n a t i o n a l  i n t e r e s t  e x p r e s s e d  by  
t h o s e  a c t s  i s  n o t  p r i m a r i l y  i n * t h e  w o rk in g  
c o n d i t i o n s  a s  s u c h .  So  f a r  a s  t h e  A c t  i t s e l f  
i s  c o n c e r n e d  t h e s e  c o n d i t i o n s  may b e  a s  bad  a s  
t h e  e m p lo y e e s  w i l l  t o l e r a t e  o r  be made a s  g o o d  
a s  t h e y  c a n  b a r g a i n  f o r .  The A c t  d o e s  n o t  f i x  
an d  d o e s  n o t  a u t h o r i z e  a n y o n e  t o  f i x  g e n e r a l l y  
a p p l i c a b l e  s t a n d a r d s  f o r  w o r k i n g  c o n d i t i o n s .
The f e d e r a l  i n t e r e s t  t h a t  i s  f o s t e r e d  i s  t o  s e e  
t h a t  d i s a g r e e m e n t  a b o u t  c o n d i t i o n s  d o e s  n o t  
r e a c h  t h e  p o i n t  o f  i n t e r f e r i n g  w i t h  i n t e r s t a t e  
co m m erce .

318 U .S . a t  6 .  S e e  a l s o  W i l l i a m s  v .  J a c k s o n v i l l e  T e r m i n a l  

C o . , 315 U .S .  386 ( 1 9 4 2 ) ,  r e h e a r i n g  d e n i e d , 315 U .S .  830  ( 1 9 4 2 ) ;

B r o t h e r h o o d  o f  L o c o m o t iv e  E n g i n e e r s  v .  B a l t i m o r e  & O h io



R a i l r o a d  C o . , 372  U .S .  284 (1 9 6 3 ) ;  B a l t i m o r e  & Oh i o  R a i l r o a d  

Co. v .  C o m m onw ealth  o f  P e n n s y l v a n i a , 334 A . 2d 636 ( P a .  1 9 7 5 ) ,  

a p p .  d i s m ' d  f o r  w a n t  o f  s u b s ,  f a d ,  g u e s . , 423  U .S .  806 ( 1 9 7 5 ) ;  

G ib b o n s  v .  K a n s a s  C i t y  S o u t h e r n  R a i lw a y  C o . , 34 CCH L a b o r  

C a s e s ,  V 7 1 , 2 7 6 ,  100 S o . 2d 319 (La. 1 9 5 7 ) .

I n  1 9 5 7 ,  t h e  U n i t e d  S t a t e s  S u p rem e  C o u r t  h a d  o c c a s i o n  

t o  a g a i n  e x a m in e  t h e  r e l a t i o n s h i p  b e tw e e n  t h e  R a i lw a y  L a b o r  

A c t  an d  t h a  r e g u l a t i o n  by s t a t e s  o f  w o r k in g  c o n d i t i o n s  i n  

a f f e c t e d  i n d u s t r i e s .  C a l i f o r n i a  v .  T a y l o r , 353 U .S .  55 3  ( 1 9 5 7 )  

i n v o l v e d  t h e  q u e s t i o n  o f  w h e t h e r  t h e  R a i l w a y  L a b o r  A c t  o p e r a t e d  

t o  r e q u i r e  t h a t  t h e  t e r m s  o f  a c o l l e c t i v e  b a r g a i n i n g  a g r e e ­

m e n t  b e t w e e n  a  s t a t e - o w n e d  a n d  o p e r a t e d  r a i l r o a d  a n d  i t s  em­

p l o y e e s  w o u ld  p r e v a i l  o v e r  c o n f l i c t i n g  p r o v i s i o n s  o f  s t a t e  

c i v i l  s e r v i c e  l a w .  The C o u r t  h e l d  t h a t  i t  d i d .  T e r m i n a l  R a i l ­

r o a d  A s s o c i a t i o n  v .  B r o t h e r h o o d  o f  R a i l r o a d  T r a i n m e n ,  s u p r a , 

w as  d e f i n i t i v e l y  d i s t i n g u i s h e d .  The C o u r t  s t a t e d  t h a t  t h e

s t a t e  r e g u l a t i o n  i n  T e r m i n a l  h a d  w i t h s t o o d  c h a l l e n g e  b e c a u s e
*

i t  w as  d i r e c t e d  a t  t h e  e s t a b l i s h m e n t  o f  ' r e g u l a t i o n s  g o v e r n i n g  

s a f e t y  a n d  h e a l t h  a n d  w as  n o t  c o n c e r n e d  w i t h  t h e  r i g h t  s e c u r e d  

b y  f e d e r a l l y  p r o t e c t e d  c o l l e c t i v e  b a r g a i n i n g . '  353 U .S .  a t  5 6 0 .  

A c c o r d i n g l y ,  i t  w as o u t s i d e  o f  t h e  s c o p e  o f  t h e  R a i l w a y  L a b o r  

A c t .  I n  T a y l o r , on t h e  o t h e r  h a n d ,  t h e  s t a t e  w as a t t e m p t i n g  

t o  r e g u l a t e  w o r k in g  c o n d i t i o n s  n o t  s p e c i f i c a l l y  o r  d i r e c t l y  

. - n e c t e d  t o  t h e  m a i n t e n a n c e  o f  h e a l t h  o r  s a f e t y ,  i n  c o n t r a -
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v e n t i o n  o f  an  e x p r e s s  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  T h a t  

p r a c t i c e  w as n o t  p e r m i s s i b l e ,  s a i d  t h e  C o u r t ,  s i n c e  by  m e a n s  

o f  t h e  R a i lw a y  L a b o r  A c t ,  C o n g r e s s  had  p r e e m p t e d  t h e  f i e l d  

o f  e r a p lo y e r - e m p lo y e e  b a r g a i n i n g  a g r e e m e n t s  i n  a l l  " a f f e c t e d  

i n d u s t r i e s " .  The k ey  f a c t o r  i s  t h e  e x i s t e n c e  o f  a  v a l i d  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  W here s u c h  a n  a g r e e m e n t  

e x i s t s ,  i t s  t e r m s  m u s t  p r e v a i l  o v e r  i n c o n s i s t e n t  s t a t e  l e g i s ­

l a t i o n .  S ee  a l s o  U n i t e d  A i r l i n e s ,  I n c .  v .  I n d u s t r i a l  W e l f a r e  

C o m m is s io n , 28 C a l .  R p t r .  2 3 8  ( 1 9 6 3 ) ;  R a i lw a y  E m p lo y ee s*  

D e p a r t m e n t  v .  H a n so n , 351  U .S .  225  ( 1 9 5 1 ) ;  P an  A m e r ic a n  W orld  

A i r w a y s  v .  D i v i s i o n  o f  L a b o r  Law E n f o r c e m e n t , 203 F . S u p p .  324 

(N .D . C a l .  1 9 6 2 ) .

I t  w o u ld  seem t o  u s  t h a t  t h e  T a y l o r  l i n e  o f  c a s e s

i s  m o re  c l e a r l y  c o n t r o l l i n g  i n  t h i s  i n s t a n c e .  I n  a t t e m p t i n g
/

t o  c o m p e l  t h e  p a y m e n t  o f  o v e r t i m e ' ^  i n t e r s t a t e  a i r  c a r r i e r s  

t o  e m p l o y e e s  c o v e r e d  by  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  w h ic h  

p r o v i d e  o t h e r w i s e  t h e  S t a t e  i s  i n t e r f e r i n g  w i t h  a n  a g r e e m e n t  

w h ic h  h a s  " t h e  i m p r i m a t u r  o f  f e d e r a l  la w  u p o n  i t " .  R a i l w a y  

E m p l o y e e s '  D e p a r tm e n t  v .  H a n s o n , 351 U .S .  a t  2 3 2 . I n  d o i n g  s o ,  

t h e  S t a t e  h a s  r u n  a f o u l  o f  t h e  p r e e m p t i v e  p r o v i s i o n s . o f  t h e  

R a i lw a y  L a b o r  A c t .  I n s o f a r  a s  t h e  A l a s k a  Wage an d  H our A c t  

o p e r a t e s  t o  r e q u i r e  t h e  p a y m e n t  o f  o v e r t i m e  t o  a f f e c t e d  

e m p l o y e e s  o f  i n t e r s t a t e  a i r  c a r r i e r s  c o v e r e d  by  v a l i d  c o l ­

l e c t i v e  b a r g a i n i n g  a g r e e m e n t s ,  t h a t  A c t  i s  i n v a l i d  s i n c e  i t

j I I I
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h a s  b e e n  p r e e m p t e d  by t h e  R a i lw a y  L a b o r  A c t .  We m u s t  s t i l l  

a s c e r t a i n ,  h o w e v e r ,  w h ic h  e m p lo y e e s  a r e  " a f f e c t e d ' '  s o  a s  t o  

b e  e x e m p t  f ro m  t h e  o p e r a t i o n  o f  s t a t e  l a w .

I l l

ACTIVITIES WHICH FALL 
WITHIN THE AIR CARRIERS EXEMPTION

T he i n c l u s i o n  o f  a i r  c a r r i e r s  (a n d  t h e i r  e m p lo y e e s )

w i t h i n -  t h e  s c o p e  o f  t h e  R a i lw a y  L a b o r  A c t  i s  fo u n d  i n  s u b c h .  I I

o f  t h a t  A c t ,  45 U .S .C .  §§ 1 8 1 - 1 8 8 .  L e c t i o n  181 p r o v i d e s :

A l l  o f  t h e  p r o v i s i o n s  o f  s u b c h a p t e r  I  o f  t h i s  
c h a p t e r  e x c e p t  s e c t i o n  153 o f  t h i s  t i t l e  a r e  
e x t e n d e d  t o  a n d  s h a l l  c o v e r  e v e r y  common c a r ­
r i e r  by  a i r  e n g a g e d  i n  i n t e r s t a t e  o r  f o r e i g n  
c o m m e rce ,  an d  e v e r y  c a r r i e r  b y  a i r  t r a n s p o r t i n g  
m a i l  f o r  o r  u n d e r  c o n t r a c t  w i t h  t h e  U n i t e d  
S t a t e s  G o v e r n m e n t ,  an d  e v e r y  a i r  p i l o t  o r  o t h e r  
p e r s o n  who p e r f o r m s  a n y  w ork  a s  a n  e m p lo y e e  o r  
s u b o r d i n a t e  o f f i c i a l  o f  s u c h  c a r r i e r  o r  c a r r i e r s ,  
s u b j e c t  t o  i t s  o r  t h e i r  c o n t i n u i n g  a u t h o r i t y  t o  
s u p e r v i s e  a n d  d i r e c t  t h e  m a n n e r  o f  r e n d i t i o n  o f  
h i s  s e r v i c e .

C l e a r l y ,  a n y  c o m m e r c i a l  a i r l i n e  o p e r a t i n g  i n t o  o r  o u t  o f  A l a s k a
4

f a l l s  w i t h i n  t h e  l a n g u a g e  o f  t h e  R a i lw a y * L a b o r  A c t .  E q u a l l y  

c l e a r l y ,  p i l o t s  ( e x p r e s s l y )  a n d  o t h e r  m em bers  o f  t h e  f l i g h t  

c r e w  (b y  i m p l i c a t i o n )  a r e  c o v e r e d  by t h e  a i r  c a r r i e r  p r o ­

v i s i o n s  o f  t h e  R a i lw a y  L a b o r  A c t  and  t h u s  f a l l  o u t s i d e  t h e  

p u r v i e w  o f  t h e  A l a s k a  Wage a n d  H our A c t ,  a t  l e a s t  i n s o f a r  a s  

t h e  p a y m e n t  o f  o v e r t i m e  i s  c o n c e r n e d .  H o w e v e r ,  a p p l i c a t i o n  

o f  t h e  R a i l w a y  L a b o r  A c t  t o  a n y  o t h e r  e m p lo y e e s  o f  an  a i r  

c a r r i e r  d e p e n d s  u p o n  an  a n a l y s i s  o f  s e c .  181 o f  t h e  f e d e r a l  

A c t  and  s p e c i f i c a l l y  u p o n  t h e  d e f i n i t i o n  o f  t h e  t e r m  " e m p lo v e e "



c o n t a i n e d  t h e r e i n .

The R a i lw a y  L a b o r  A c t  w as e n a c t e d  f o r  t h e  p u r p o s e  

o f  a v o i d i n g  .the  i n t e r r u p t i o n  o f  co m m erce  c a u s e d  by  l a b o r  d i s ­

p u t e s  a n d  o f  a s s u r i n g  u n im p e d e d  c o n t i n u i t y  o f  t r a n s p o r t a t i o n  

o p e r a t i o n s .  W i l l i a m s  v .  J a c k s o n v i l l e  T e r m i n a l  C o . , 315  U .S .

586 ( 1 9 4 2 ) ,  r e h .  d e n i e d , 315 U .S .  830 ( 1 9 4 2 ) ;  N a t i o n a l  A i r ­

l i n e s ,  I n c .  v .  I n t e r n a t i o n a l  A s s o c i a t i o n  o f  M a c h i n i s t s  & 

A e r o s p a c e  W o r k e r s , 308 F .  S u p p . '  179  ( S .D .  F l a .  1 9 7 0 ) ,  r e v  * d 

o n  o t h e r  g r o u n d s  430  F .2 d  957 ( 5 t h  C i r .  1 9 7 0 ) ,  c e r t ,  d e n i e d  

400 U .S .  992 ( 1 9 7 1 ) ;  P an Am W o rld  A i r w a y s ,  I n c .  v .  U n i t e d  

B r o t h e r h o o d  o f  C a r p e n t e r s  & J o i n e r s  o f  A m e r i c a , 324 F . 2 d  217 

( 9 t h  C i r .  1 9 6 3 ) ,  c e r t ,  d e n i e d  376 U .S .  964 ( 1 9 6 4 ) .  To t h a t  

e n d  t h e  R a i l w a y  L a b o r  A c t  h a s  d i r e c t  a p p l i c a t i o n  o n l y  t o  

t h o s e  e m p l o y e e s  o f  t h e  c a r r i e r  w h o se  w o rk  b e a r s  a  d i r e c t

r e l a t i o n s h i p  t o  t h e  t r a n s p o r t a t i o n  a c t i v i t i e s  o f  t h e  c a r r i e r .
v

I n t e r n a t i o n a l  L o n g s h o r e m e n 's  A s s o c i a t i o n ,  AFL-CIO v .  N o r t h  

C a r o l i n a  S t a t e  P o r t  A u t h o r i t y ,  370  F .  S u p p .  33 (E .D .N .C .  1 9 7 4 ) ,  

a f f ' d , 511 F . 2 d  1007 ( 4 t h  C i r .  1 9 7 4 ) ;  R o la n d  v .  U n i t e d  A i r l i n e s ,  

I n c . , 75 F .  S u p p .  25 (N.D. 1 1 1 .  1 9 4 7 ) .  The m ere  f a c t  t h a t  

som e o f  an  e m p l o y e r ' s  a c t i v i t i e s  a r e  r e l a t e d  t o  t r a n s p o r t a t i o n  

d o e s  n o t  a u t o m a t i c a l l y  s u b j e c t  a l l  o f  t h a t  e m p l o y e r ' s  a c t i v i t i e s  

t o  t h e  R a i l w a y  L a b o r  A c t .  I n s t e a d ,  e a c h  a c t i v i t y  m u s t  b e  

s c r u t i n i z e d  i n d i v i d u a l l y  t o  s e e  i f  t h e  s p e c i f i c  a c t i v i t y  b e a r s
i

t h e  n e c e s s a r y  r e l a t i o n  t o  t r a n s p o r t a i o n .  J a c k s o n  v .  N o r t h w e s t

I *
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A i r l i n e s , 70 F .  S u p p .  501 (M.D. M in n . 1 9 4 7 ) ,  a f  f ' d  185 F . 2 d

74 ( 8 th  C i r .  1 9 5 0 ) ,  c e r t ,  d e n i e d  342 U .S .  812 ( 1 9 5 1 ) .  W h e t h e r

. a p a r t i c u l a r  e m p lo y m e n t  s i t u a t i o n  s a t i s f i e s  t h e  r e q u i s i t e  n e x u s

t e s t  i s  a q u e s t i o n  o f  f a c t  w h ic h  m u s t  be  s e p a r a t e l y  e x a m i n e d

i n  e a c h  c a s e .  E d w a rd s  v .  S o u t h e r n  R a i lw a y  C o . , 258 F .  S u p p .

212 ( E .D .  N . C .  1 9 ( 0  , M  4  W f o .  A
l^ r -  (UtK (kW  <*^fr

T h e r e f o r e ,  t h e  D e p a r t m e n t  o f  L a b o r  i s  w e l l  a d v i s e d

t o  c l o s e l y  i n v e s t i g a t e  and  a n a l y z e  e a c h  e m p l o y e e ' s  a c t i v i t y

i n  o r d e r  t o  a s c e r t a i n  w h e t h e r  t h e  a c t i v i t y  b e a r s  a  s u b s t a n t i a l

a n d ' d i r e c t  r e l a t i o n s h i p  t o  t h e  t r a n s p o r t a t i o n  a c t i v i t i e s  o f

t h e  e m p l o y e r .  Any e m p lo y m e n t  a c t i v i t i e s  w h ic h  f a i l  t o  s a t i s f y

t h i s  r e q u i r e m e n t  f a l l  o u t s i d e  o f  t h e  c o v e r a g e  o f  s e c .  1 8 1  o f

t h e  R a i l w a y  L a b o r  A c t  a n d  t h u s  a r e  s u b j e c t  t o  s t a t e  r e g u l a t i o n  
• •

u n l e s s  t h e  a t t e m p t e d  r e g u l a t i o n  i s  o t h e r w i s e  b a r r e d  by  o p e r a t i o n  

o f  t h e  Cc j n e r c e  C l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .

IV \ v
m

COMMERCE CLAUSE RAMIFICATIONS 
*

A r t .  I ,  s e c .  8 , c l . 3 o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  

c o n f e r s  u p o n  C o n g r e s s  t h e  p o w e r  " t o  r e g u l a t e  com m erce w i t h  

f o r e i g n  n a t i o n s ,  and  among s e v e r a l  s t a t e s ,  an d  w i t h  t h e  I n d i a n  

t r i b e s . "  S i n c e  t h e r e  i s  a n a t i o n a l  i n t e r e s t  i n  t h e  f r e e  f l o w  

o f  i n t e r s t a t e  co m m e rce ,  G ib b o n s  v .  O g d e n , 22 U .S . (9 W h e a t . )  1 

( 1 8 2 4 ) ;  B ib b  v .  N av ah o  F r e i g h t  L i n e s ,  I n c . , 359 U .S .  5 2 0  ( 1 9 5 9 ) ,  

t h e  S u p rem e  C o u r t ,  u n d e r  t h e  a u s p i c e s  o f  t h e  Commerce C l a u s e ,  

w i l l  s t r i k e  down -any s t a t e  l a w  w h ic h  s e r v e s  t o  s u b s t a n t i a l l y
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C o m m is s io n e r  Page 9
D e p a r tm e n t  o f  L a b o r
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c r e w s ) ,  h o w e v e r ,  w o u ld  n o t  a p p e a r  t o  h a v e  s u c h  a d i r e c t  a n d j  

p o t e n t i a l l y  b u r d e n s o m e  i m p a c t  upon  c o m m e rc e .  I n  s i t u a t i o n s
/

w h e re  t h e  s t a t e s  a r e  n o t  p r e e m p te d  f r o m  e x e r c i s i n g  r e g u l a t o r y  

a u t h o r i t y ,  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  w e l f a r e  o f  i t s  c i t i z e n s  

i s  e n t i t l e d  t o  g r e a t e r  w e i g h t .  S o u t h e r n  P a c i f i c  Company v .

A r i z o n a , 325 U .S .  a t  7 6 7 .  I n  s u c h  a  c a s e  c o u r t s  t r a d i t i o n a l l y  

h a v e  b a l a n c e d  t h e  s t r e n g t h  o f  t h e  l o c a l  i n t e r e s t  a g a i n s t  t h e  

i m p a c t  u p o n  i n t e r s t a t e  co m m erce .  P ike , v .  B r u c e  C h u r c h ,  I n c . ,

397  U .S .  137  ( 1 9 7 0 ) .  W here t h e  s t a t e  i n t e r e s t  i s  s u b s t a n t i a l ,  

a t t e m p t e d  r e g u l a t i o n  d o e s  n o t  i n t e r f e r e  w i t h  t h e  n a t i o n a l  

c o m m e rc e ,  a n d  n o  l e s s  r e s t r i c t i v e  a l t e r n a t i v e  e x i s t s ,  t h e  s t a t e  

l a w  may b e  u p h e l d .  S o u t h e r n  P a c i f i c  Com pany v .  A r i z o n a ,  

s u p r a ; D ean  M i lk  C o . v .  C i t y  o f  M a d i s o n , 340  U .S .  349 (1 9 5 1 ) . .

S u c h  w o u ld  seem  t o  b e  t h e  c a s e  w h e re  n o n - f l i g h t  p e r s o n n e l  a r e  

c o n c e r n e d .  F o r  t h e  S t a t e  t o  aj ’■ly' t h e  p r o t e c t i o n s  o f  i t s  w age 

r h d  h o u r  l a w s  t o . s u c h  e m p lo y e e s  w o u ld  n o t  a p p e a r  t o  r e s u l t  i n  

a n y  u n d u e  b u r d e n  u p o n  i n t e r s t a t e  c o m m e rc e .

V.

CONCLUSION

I n  sum m ary t h e  f o l l o w i n g  p r i n c i p l e s  a p p e a r  t o  b e  v a l i d  

w i t h  r e s p e c t  t o  t h e  a u t h o r i t y  o f  t h e  A l a s k a  D e p a r t m e n t  o f  L a b o r  

t o  e n f o r c e  t h e  m a n d a t o r y  o v e r t i m e  p r o v i s i o n s  o f  t h e  A l a s k a  Wage
i

& H our A c t  i n  f a v o r  o f  e m p lo y e e s  o f  a i r l i n e s  a n d  a i r  c a r r i e r s  

o p e r a t i n g  w i t h i n  t h e  S t a t e  o f  A l a s k a .

The H o n o r a b l e  Edmund O rb ec k  A p r i l  15 ,  1980
C o m m is s io n e r  Page 11
D e p a r tm e n t  o f  L a b o r
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P a g e  12

1 .  I n  t h e  c a s e  o f  p i l o t s ,  f l i g h t  c r e w s ,  an d  o t h e r

i n t e r s t a t e  a i r  c a r r i e r  e m p lo y e e s  w h o se  a c t i v i t i e s  a r e  d i r e c t l y  

and  s u b s t a n t i a l l y  r e l a t e d  t o  t h e  t r a n s p o r t a t i o n  a c t i v i t i e s  o f  

t h e  c a r r i e r ,  an d  who a r e  c o v e r e d  by  a  v a l i d  e x i s t i n g  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t  o r  a g r e e m e n t s  w i t h  t h e  c a r r i e r ,  t h e  S t a t e  

i s  p r e c l u d e d  f r o m  a p p l y i n g  i t s  o v e r t i m e  l a w s  d u e  t o  t h e  p r e e m p t i v e  

n a t u r e  o f  t h e  R a i l w a y  L a b o r  A c t .

a g r e e m e n t s  a p p l y ,  c r e w s  o f  i n t e r s t a t e  a i r  c a r r i e r s  a r e  n o n e -

co m m erce  c l a u s e  i m p l i c a t i o n s  d i s c u s s e d  a b o v e .

3. N o n - f l i g h t  p e r s o n n e l  o f  i n t e r s t a t e  c a r r i e r s  who 

a r e  n o t  c o v e r e d  b y  v a l i d  e x i s t i n g  c o l l e c t i v e  b a r g a i n i n g  a g r e e ­

m e n t s  a r e  n o t  e x e m p t  f r o m  s t a t e  l a w .  As t o  t h o s e  i n d i v i d u a l s  t h e  

p r o v i s i o n s  o f  s t a t e  o v e r t i m e  la w  a p p l y .

n o t  seem  t o  f a l l  u n d e r  t h e  e x c l u s i o n a r y  s c o p e  o f  e i t h e r  t h e  

R a i l w a y  L a b o r  A c t  o r  o f  t h e  Commerce C l a u s e  a b s e n t  u n u s u a l  f a c t  

s i t u a t i o n s .  A c c o r d i n g l y ,  t h e  p r o t e c t i o n s  o f  t h e  A l a s k a  Wage 

• a n d  H our A c t  d e a l i n g  w i t h  o v e r t i m e  e x t e n d  t o  t h o s e  i n d i v i d u a l s .

2 .  I n  i n s t a n c e s  w h e re  no  c o l l e c t i v e  b a r g a i n i n g

t h e l e s s  b e y o n d  t h e  j u r i s d i c t i o n  o f  s t a t e  o v e r t i m e  lav; b e c a u s e  o f  t h e

4 .  A i r  c a r r i e r s  o p e r a t i n g  s o l e l y  i n t r a s t a t e  w o u ld

V e ry  t r u l y  y o u r s ,

AVRUM M. GROSS 
ATTORNEY GENERAL

E r i c  O ls o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

E O /c g s





BILL SHEFFIELD.  GOVERNOR

D E P A R T M E N T  O F  L A B O R 3301 E AG LE  STREE3  
ROUCH 7 02 1
ANCHO R A G E . A L A S K A  9 9 6 1 0  
RHONE: 19071 264  2+35LABOR ST AN D AR D S & S A F E T Y  DIVISION

September 3, 1986

Cynthia Andrecheck
Executive D irector
Alaska A ir  Carriers Assoc iation
4134 Ingra Street, Suite 201
Anchorage, AK 99503 WHGL #53

Dear Ms. Andrecheck:

This w i l l  acknowledge rece ip t o f your recent le t te r  in  wnicn you maoe r- rm e r 
in q u iry  in to  the exempt status o f "commercial, pa rt u s  d ir  taxi dno co ,* ijw .r 
f l y i n g ."

The department has adopted the p o s it io n  of tne U .S. Department of LdDur, aa 
set forth in  Section 13 (b )(3 ) of the FLSA, I93H as amended; s p e c if ic u ii j ,  
commuter a ir c ra f t  and a i r  ta x i p i lo t s  are exempt on ly i f  mvoiveo in 
in te rs ta te  transportation  o f passengers and/or suos tan tia l n a u i i n y  o f  inc 
m a il . I f  th e ir  a c t iv it ie s  are so ley in t ra s la te  or wicnout cne "mail nau iiuy"  
functions then the exemptions otherw ise extemieu wouio not ap^ iy .

The "federal pos ition" you addressed in  your le t t e r  fo r a i r  ca rr ie rs  con 
lound at Section 13 (b )(3 ) o f the FLSA, iy3d as amenued anu at section c u
(b ) (3 )  o f T it le  29, U .S.C.

Please advise i f  we can be o f f j r t h e r  ass istance .

S incerely

Deputy D irector
Labor Standards A Safety D iv is io n  

0564w
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IF ALASKA
D E P A R T M E N T  O F  L A B O R  

&  W O R K F O R C E  D E V E L O P M E N T

WAOB AND HOUR ADMINISTRATION 
LABOR STANDARDS 6t SAFETY DIVISION

P e te r  N osek

B ir c h ,  H o r to n , B i t t n e r  and C he ro t 
1127  W est S even th  Avenue 
A n c h o ra g e , AK 99501-3399

WO) food Suffe 301 
P.O. Sox 10702!
Anchofog#, Aknko 99610-7021 
Phon«: (907)269-4900 
Fax: (907)269-4916

TONY XNOWIM, OOVBHNOH

May 10 , 2002

D e a r  M r . N o s e k :

I n  re s p o n s e  to  y o u r  i n q u i r y  o f  May 8 c o n c e rn in g  th e  is s u e  o f  

f e d e r a l  p r e e m p t io n  o f  th e  A la s k a  Wage and  H ou r A c t  (AWHA) ,  
p le a s e  r e f e r  to  th e  a t t a c h e d  AG O p in io n  fro m  E r ic  O ls o n  d a t e d  
A p r i l  1 5 , 1 9 8 0 .

I n  b r i e f ,  O ls o n  a d v is e d  th e  d e p a rtm e n t t h a t :

1 .  P i l o t s ,  f l i g h t  c rew s and  o t h e r  in t e r s t a t e  c a r r i e r  e m p lo y e e s  
whose  a c c iv i t i e s  a re  d i r e c t l y  and  s u b s t a n t i a l l y  r e la t e d  t o  
t h e  t r a n s p o r t a t io n  a c t i v i t i e s  o f  th e  c a r r i e r  an d  who a r e  

c o v e re d  b y  a v a l i d  e x i s t i n g  c o l l e c t iv e  b a r g a in in g  a g re e m e n t , 

o r  a g re e m e n ts , a re  n o t  c o v e re d  b y  . th e  AWHA due  to  t h e  
p r e e m p t iv e  n a t u r e  o f  th e  R a i lw a y  L ab o r A c t .

2 .  F l i g h t  c rew s o f  in t e r s t a t e  c a r r ie r s  who a re  n o t  s u b je c t  t o  a  

c o l l e c t i v e  b a r g a in in g  a g re em en t a re  n o n e th e le s s  o u t s id e  t h e  

j u r i s d i c t i o n  o f  th e  AWHA u n d e r  th e  Commerce C la u s e  o f  t h e  

U . S . C o n s t i t u t io n .

3 .  N o n - f l i g h t  em p lo yees  o f  in t e r s t a t e  c a r r ie r s  who a re  n o t  

u n d e r  a c o l l e c t iv e  b a r g a in in g  agreem ent a re  s u b je c t  to  t h e  
AWHA.

4 .  A i r  c a r r ie r s  who o p e ra t e  s o l e ly  in t r a s t a t e  a re  s u b je c t  t o  

t h e  AWHA.

E x h ib it— _

•.*
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Hr.  P e t e r  Noeek
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May 10, 2002

A t t o r n e y  O ls o n 's  a n a ly s is  speaks  f o r  i t s e l f .  S u f f i c e  i t  t o  s a y  

t h a t  t h i s  a d v ic e  s t i l l  f a s h io n s  the  d e p a r tm e n t 's  e n fo rc e m e n t  
p o s t u r e  t o d a y .

I t  m ig h t  be o f  in t e r e s t  to  you t h a t  th e  AWHA o r i g i n a l l y  

c o n t a in e d  la n g u a g e  w h ic h  exem pted c o v e ra g e  u n d e r  th e  R a i lw a y  

L a b o r  A c t .  The o r i g i n a l  v e r s io n  o f  AS 2 3 .1 0 .0 6 0 ( 6 )  was r e p e a le d  

b y  th e  l e g i s l a t u r e  i n  1972 (§ 1 ch 45 SLA 1 9 7 2 ) . S u b s e q u e n t ly ,  

th e  r e v i s e r  o f  s t a t u t e s  d ro p p e d  s e v e r a l r e p e a le d  e x e m p t io n s  a n d  

re n u m b e re d  th e  re m a in d e r  e r a s in g  an y  re c o r d  o f  t h e  p r e v io u s  
e x i s t i n g  e x e m p t io n s .

I  h o p e  t h i s  in f o r m a t io n  i s  h e l p f u l .  I f  you  h a v e  f u r t h e r  
q u e s t io n s ,  do n o t  h e s i t a t e  to  c o n ta c t  m e .

R A H jp lm

A t ta c h m e n t
Chief/2002 nay/Peter N ose k





S p o n s o r  S t a t e m e n t  

HB 94
“An Act exempting flight crew members of certain air carriers from overtime

pay requirements.”

This leRislation was introduced to codify what is existing Department of Labor 
policy related to the treatment of a flight crew for purposes of overtime in a 
non-collective bargaining air -carrier.

Over the course of time, Alaska courts have ruled in a mixed fashion .La* has 
cast a cloud on how flight crews should be treated by the Wage ana Hour 
Division for purposes of overtime.

This legislation simply puts in statute what is existing policy and exempts flight 
crews from overtime.

E X H I B I T  4
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SB 54-OVERTIM E  PAY FOR AIRL1NE EMPLOYEES

4 0 ----------------------------------------------------

DRAFT

CHAIR  ANDERSON announced that the only order of business would 

be SENATE B ILL NO 54, "An Act ►►exempting** ►►flight** ►►crew** ►►members** of 

certain air carriers from overtime pay requirements."

Number 0057

SENATOR DONALD OLSON, Alaska State Legislature, sponsor o f SB 

54, said the b ill provides certainty in the interpretation of 
the existing federal and state wage and hour statutes as they 
pertain to the payment o f overtime in the air transportation 

industry. Because o f their unique working conditions, Hflight** 

criws have been considered professionals exempt from the 

st mdard 8-hour workday, 40-hour workweek, and the associated 

overtime pay, as required under the current statutes Along 

with the maximum ►►flight** hours set by the Federal Aviation 

Administration [FAA], these exemptions at both the state and 
federal level have allowed the industry to structure flexible 
schedules for ►►flight** Hcrew** personnel

SENATOR OLSON noted, however, that several Alaska court 
decisions have raised questions about the interpretation of the 

state wage and hour laws and the application of overtime 

exemptions for ►►flight** crews. Senate B ill 54 explicitly adds 

►►flight** crews to the list o f occupations in employment situations 

that are exempt from Alaska's overtime wage and hour 

requirements. The b ill cites provisions under the federal 
Railway Labor Act that governs air carriers in order to provide 

consistency between federal and state applications o f this 

exemption. He urged the committee to pass SB 54 .

Number 0224

JIM W ILSON , Chairman, Legislative Committee, Alaska A ir Carriers 
Association, testified that his group supports passage of SB 
[54], He stated that the current practice among the majority of 

association ►►members** is to accept the interpretation by the 

Alaska Department o f Labor and Workforce Development, Division 
o f Labor Standards and Safety, Wage and Hour section, that 
►►flight** crewr are exempt from overtime rules. This approach to 

calculating payroll is an industry standard used in all other 

states. During an informal poll o f ►►members**, it was found that EXHIBIT 5

http://old-www.legis.state.ak.us/cgi-bin/foIioisa.dll/cm23/query=exempting+flight+crew+m 07/15/2003
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►►flight** crews from the various Alaska-based companies prefer 

their exempt status primarily due to their employers’ abilities 

to create flexible work schedules

MR W ILSON added that SB 54 brings stability to Alaska law as 

applied to ►►flight** crews o f air carriers that are governed by the 

Railway Labor Act. Passage w ill ensure that the state's 

executive branch interpretation of wage and hour overtime law is 

the same as that applied by Alaska courts The b il' pplies to 

the ►►flight** crews o f any air carrier in the state engaged in 

interstate work, foieign work, or transportation o f U S Postal 

Service mail. The only ►►flight** crews unaffected are those who 

perform work for air carriers that operate only in-state 
charter/air taxi work

Number 0403

REPRESENTATIVE GATTO asked whether this bill has any limits on 

this overtime exemption.

MR . W ILSON described several variations on a ►►flight** crew's 

circumstances a 10-hour day followed by a six-hour day; very 

short days during the winter's brief hours of daylight; very 
long hours in the summer, when the person is on duty but only 
fly ing part o f that time, and bad weather days when the >K;rew** is 

sent home early. M r. W ilson said this exemption from overtime 

gives air carriers the flexibility to schedule ►►flight** crews. It 

allows the crews to know that they are going to get paid for a 

full day even though they didn't work the full day. He 

explained he was a pilot for many years before opening his own 

business [Coastal Helicopters, Inc],

Number 0511

MR. W ILSO N  replied to questions from Representative Gatto about 
whether the FAA regulates the exemption o f overtime and which 

employees are affected. M r. W ilson said he can only fly a pilot 

so many hours a day and have the person on duty so many hours a 

day. He explained that applies to all ►►members** o f the ►►flight**

►►crew**. On larger airplanes, the ►►flight** ►►crew** consists of pilots, 

►►flight** attendants, co-pilots, and ►►flight** engineers, lie  

explained that ticket agents and custodians are not considered 
►►flight** ►►crew** and are not covered by this overtime exemption.

These workers can be scheduled for regular work hours because 

they're not getting in an airplane and leaving the base of 
operations.

Number 0631

REPRESENTATIVE GUTTENBERG asked how the Railway Labor Act

i-' V- M-0KJKSJ A
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applies to iarge airlines

M R W ILSON replied that most of the employees on large airlines 

are covered because they do intrastate travel Alaska, through 

its courts, is the only state that has challenged the current 

wage and hour rule. Other states are covered by the Railway 
Labor Act

Number 0678

CHA IR  ANDERSON added that intrastate airlines such as Alaska 

Airlines and Northwest Airlines are already covered by separate 

labor agreements, so this b ill does not affect them

M R . W ILSON , responding to a question from Representative 

Guttenberg, explained that a baggage handler moving cargo is not 

considered ►►flight** ►►crew**.

Number 0746

REPRESENTATIVE LYNN stated that in the A ir Force, loadmasters 
flew on cargo planes and played a critical role in loading the 
cargo properly, doing the weight and balance calculations, and 

keeping the cargo from shifting during ►►flight**. He asked whether 

the equivalent position of a loadmaster working for cargo 
companies would be covered by SB 54 .

Number 0895

SENATOR OLSON said that any ►►flight** crews with loadmasters work 

for carriers that are represented by unions. In the civilian 
world, responsibility for load duties rests with the pilot in 
command.

Number 0953

REPRESENTATIVE ROKEBERG agreed, saying it's not necessary io 

include loadmasters in the b ill because the cargo carriers in 
the state are usually covered by collective bargaining 
agreements.

SENATOR OLSON said the ►►flight** crews on larger air carriers 

operating under FAR [Federal Aviation Regulations] Part 121 are 
usually covered by a collective bargaining agreement. He said 
he was not aware of any small carriers that had loadmaster 

personnel with specialized training.

Number 1033

TOM VANHOOMISSEN, ►►Flight** Deck Member, ERA Aviation, concurred 

that there's no carrier in Alaska with a loadmaster except for

http://old-www.lcgis.state.ak us/cg i-b in /fo lio isa .d ll/cn^/que^exem pting+fligh t+ crew +m  07/15/2003
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Lynden Air Cargo, which operates the C-130 [Hercules, a four- 

engine turboprop aircraft]

REPRESENTATIVE ROKEBERG commented that i f  Saturn [Freight 

Systems] flew into the state hauling cargo, presumably the^crew^ 

and the loadmaster would be covered by the Alaska Wage and Hour 

Act

M R . W ILSON said most o f the aircraft used for air cargo in 

Alaska are older and frequently have a third officer who assists 

with loading and unloading

C HA IR  ANDERSON suggested that the key is whether the loadmaster 

is traveling with the M lighH< HcrewR

Number 1150

REPRESENTATIVE ROKEBERG said it would be worthwhile to research

this issue. He said Alyeska Pipeline Service Company has a

contract with Saturn [Freight Systems] to spray retardant

materials on oil spills. He said such planes might have a

loadmaster or cargo master on board

REPRESENTATIVE LYNN  confirmed his understanding that the pilot 

in command is responsible for evervthing on the aiiplane

REPRESENTATIVE ROKEBERG asked whether the Alaska Air Carriers 
Association h; s looked at the Alaska Wage and Hour Act and tr’ed 
to work with the Department of Labor &  Workforce Development to 

develop voluntary flexible work hour plans under AS 
2 3 .10.060(d)(14)(A) and (B)

Number 1220

M R . W ILSO N  replied he has talked with staff at the Department of 

Labor &  Workforce Development numerous times, and they've always 

said that »flight*< crews fall under the professional category [of 

AS 23 .10.55 (9)]. He said staff told him that the best way to 
handle paying ►►flights crews would be through an exemption, which 

is the purpose o f SB 54

REPRESENTATIVE ROKEBERG explained that the voluntary flexible 

work hour plan is allowed under the Alaska Wage and Hour Act, 

and it seemed like it might be applicable in these situations.

In statute, the plans are limited to 10 hours a day, they have 

to be pre-approved, and it takes considerable effoit to get 

those hours approved. He noted for the record that those plans 

do not provide the flexibility that the air carriers need to do 
their ►►crew# scheduling. Even though that provision is in the 

law , its not workable. He said he agrees with the response [by 
the Department o f Labor & Workforce Development staff that an

http://old-www.legis.state.ak.us/cgi-bin/fr lioisa.dll/cm23/query=exempting+fiight+crew+m 07/15/2003
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exemption in law  is the best way to handle the issue]

CHA IR  ANDERSON reiterated that the 'ponsor statement notes that 

the court's interpretations of the exemption from overtime are 

contradictory This b ill solidifies that exemption so it cannot 

be successfully challenged in court

Number 1309

SENATOR OLSON confirmed that clarifying the overtime exemption 

is the intent of the b ill. He said there is a lingering 

question about whether a load person on a big cargo carrier like 

Saturn is covered by SB 54

REPRESENTATIVE ROKEBERG said he's not sure that the question has
been answered. I f  large air carriers are covered by a

collective bargaining agreement, then the Alaska Wage and Hour

Act does not apply. I f  the loadmaster on a cargo plane is not
covered by a bargaining agreement, that person would have to be

paid overtime under state law

SENATOR OLSON said larger carriers, such as Saturn A ir and 

Southern A ir Transport have collective bargaining agreements 
that are governed by the federal Railway Labor Act. But he said 
there's still a question about the smaller [Federal Aviation 

Regulation Part] 135 [single pilot] air taxi operators that may 

have several nonunionized workers. He said that the federal 

mandate under the Railway Labor Act applies in that case.
Normally, those pilots are only flying within the state

Number 1463

M A RC IA  DAVIS , General Counsel, ERA Aviation, speaking at the 

request o f Representative Crawford, said SB 54 addresses ►►flights 

crews specifically, because they are professional employees that 

have the protections o f the FAA safety regulations that backstop 

any potential abuse of the employee. These employees are also 
governed by the national mediation board on the federal side.

She said including loadmasters with ►►flights crews mixes apples 

and oranges. The loadm isters are not addressed by the FAA 

safety duty hour limitations, so they don't have that safety 

backstop They also have a different level of training than 

pilots, »flight4< engineers, and ►►flight** attendants. She stated 

that she would be very concerned about loading them into this 

b ill. She said she also believes the Department o f Labor &
Workforce Development would take exception to adding loadmasters 
to SB 54. She said that i f  she represented a group of 

loadmasters, she would want to keep them covered by the Alaska 

Wage and Hour Act so they would have overtime protection.

Number 1560
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M R . VANH00M 1SSEN said that as an employee who enjoys exempt 

status, he supports including ►►flights attendants in the ►►flight-44 

►►crew4< As a result o f FAA regulations, the ►►flight-44 attendants are 

no less professional and no less necessary than the crewmenibers 

in the cockpit. He also said that a flexible work schedule is 

an extremely important benefit Flexible schedules allows the 

rtflighm  crews to have input into their schedules and some control 

over their family lives. He said he thinks such flexibility 

contributes to air safety in the long run

M R . VANHOOMISSEN, responding to a question from Representative 
Rokeberg, said none o f his ►►flights crews are covered by 

collective bargaining agreements

Number 1638

PAUL SHOLTON, Northern A ir Cargo, testified he did not think the 

loadmasters should be included in SB 54 . He said a jet doesn't 

take very long to get to Nome or Barrow, and these guys work on 

the ramp in the meantime He said it would be very confusing to 
pay loadmasters differently while cm the plane or on the ramp 

He said loadmasters only go on the jets, not on the DC-6 
aircraft that fly slower

REPRESENTATIVE ROKEBERG asked M r Sholton to comment on whether 
he supports the SB 54

MR . SHOLTON said he supports SB 54 because it recognizes ►►flights 

crewmembcrs as professionals and shows consideration for the 

level of discretion they use, their expertise, and training

Number 1757

SENATOR OLSON summarized the intent o f SB 54. He said 

loadmasters are not covered under the same federal regulations 

as the rest o f the ►►flights ,-v44 as defined in this bill. As 

pointed out by Ms. Davis with ERA Aviation, the ►►flight44 crews 

have a regulatory backdrop to protect them. He asked the 

committee to pass SB 54 .

Number 1784

REPRESENTATIVE DAHLSTROM moved to report SB 54 out o f committee 

with individual recommendations and the accompanying zero fiscal 

note. There being no objection, SB 54 was reported from the 

House Labor and Commerce Standing Committee

DRAFT
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A D JO U R N M EN T

There being no farther business before the committee, the House 

Labor and Commerce Standing Committee meeting was adjourned at 

3:40 p m.

House

03

HL&C

03/19/03

1516

A LA SKA  STATE LEG ISLA TU R E

HOUSE LABO R  AND C O M M E R C E  STAND ING  C O M M IT T E E
March 19, 2003 

3:16 p.m 

DRAFT

MEMBERS PRESENT

Representative Tom Anderson, Chair 
Representative Bob Lynn, Vice Chair 
Representative Nancy Dahlstrom 

Representative Norman Rokeberg 
Representative David Guttenberg

M EM B ER S  ABSENT

Representative Carl Gatto 
Representative Harry Crawford

COM M ITTEE CALENDAR 

HOUSE BELL NO. 111

"An Act extending the termination date o f the Regulatory 

Commission o f Alaska; and providing for an effective date."

- HEARD AND  HELD , ASSIGNED TO SUBCOMMITTEE 

HOUSE B ILL  NO. 119

"An Act permitting grants to certain regulated public utilities 

for water quality enhancement projects and water supply and 
wastewater systems."

- M O VED  CSHB 119 (L&C1 OUT OF COMMITTEE
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HOUSE BILL NO 120

"An Act excluding service contracts from regulation as 

insurance, and providing for an effective date "

- MOVED CSHB 120 fL & O  OUT OF COMMITTEE

PREVIOUS ACTION

B ILL: HB 111

SHORT T1TLE EXTEND REGULATORY COMMISSION OF ALASKA 

SPONSOR(S): RLS BY REQUEST OF THE GOVERNOR

Jrn-Date Jm-Page Action

02/19/03 0250 (H) READ THE FIRST T IM E -

REFERRALS

02/19/03 0250 (H) L&C , F IN  
02/19/03 0250 (II) FN1: (CED)

02/19/03 0250 (H) GOVERNOR'S TRANSMITTAL LETTER 
02/19/03 0250 (H) REFERRED TO LABOR &  COMMERCE 

03/10/03 (H) L&C AT 3 15 PM CAPITOL 17 

03/10/03 (H) Heard &  Held 

M INUTE (L&C )
03/17/03 (H) L&C AT 3; 15 PM CAPITOL 17 

03/17/03 (H) < Bill Hearing Postponed to 

3/19>

03/19/03 (H) L&C AT 3:15 PM CAPITOL 17 

B ILL . HB 119
SHORT TITLE.WATER/SEWER/WASTE GRANTS TO UTILIT IES 

SPONSOR(S): REPRESENTATIVE(S)COGHILL

Jm-Date Jrn-Page Action

02/24/03 0286 (H) READ THE FIRST T IM E  -

REFERRALS

02/24/03 0286 (H) L&C , F IN
02/24/03 0286 (H) REFERRED TO LABOR &  COMMERCE 

03/19/03 (H) L&C AT 3:15 PM CAP17 OL 17

B ILL : HB 120

SHORT TITLE:SERVICE CONTRACT SALES ARE NOT INSURANCE 

SPONSOR(S): RFPRESENTATIVE(S)COGHILL

Jrn-Date Jrn-Page Action

02/24/03 0286 (H) READ THE FIRST T IM E  -

REFERRALS

02/24/03 0286 (H) L&C
03/05/03 (H) L&C  AT 3:15 PM CAPITOL 17

03/05/03 (H) Heard &  Held

M3NUTE(L&C)
03/12/03 (H) L&C  AT 4:00 PM CAPITOL 17
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03/12/03 (H )H e a rd *  Held 

M INUTE(L&C )

03/19/03 (H) L&C  AT 3 15 PM CAPITOL 17 

WITNESS REGISTER

DAVE HARBOUR, Chair 

Regulatory Commission of Alaska (RCA)

Anchorage, Alaska
POSITION STATEMENT Spoke about his new position as chair of 

the RCA.

REPRESENTATIVE JOHN COGHILL 

Alaska State Legislature 

Juneau, Alaska

POSITION STATEMENT: Spoke as the sponsor of 119 and HB 120

[The witnesses for HB 119 are forthcoming ]

RYNN IEVA  MOSS, Staff 

to Representative John Coghill 

Alaska State Legislature 

Juneau, Alaska
POSITION STATEMENT During discussion o f HB 120, answered 

questions

ACTION NARRATIVE

TAPE 03-23, S IDE A 
Number 0001

C H A IR  TO M  ANDERSON called the House Lahor and Commerce Standing

Committee meeting to order at 3:16 p.m. Representatives

Anderson, Lynn, Dahlstrom, and Guttenberg were present at the
call to order. Representative Rokeberg arrived as the meeting

was in progress.

HB 111 -EXTEND REGULATORY COMMISSION OF ALASKA 

D RAFT

C HA IR  ANDERSON announced that the first order of business would 
be HOUSE BELL NO. I l l ,  "An Act extending the termination date of 

the Regulatory Commission o f Alaska, and providing for an 

effective date."

C H A IRM AN  ANDERSON informed the committee that he was assigning 
HB 111 to a subcommittee consisting of himself and 

Representatives Dahl strom and Guttenberg. He announced that the 
subcommittee would meet next Thursday, March 27, 2003. He 

requested a one page position statement expressing the needed 

changes ~.om interested parties
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Ni mher 0152

DAVE HARBOUR, Chair, Regulatory Commission of Alaska (RCA), 

Department r Community &  Economic Development, thanked the 
committee for the confirmation process He expressed pleasure 

with all the edification he has received. He discussed the 

circumstances under which he took the position as chair of the 

RCA. He commented on the RCA's dedicated staff o f specialists 

Mr. Harbour related that he feels a special sense of mission 

from the legislature and governor because one appointed him and 

the other confirmed him. He turned to the RCA's public 

obligation and the legislature's monitoring o f the RCA. With 
regard to monitoring, M r. Harbour pointed out that after some 

2,000 orders since the RCA came into being in 1999, only about 

15 major appeals have occurred. Virtually all o f those appeals 

have been sustained by the court system, with the exc ption of 

one which was turned back for a procedural reason. With regard 

to the future, he specified his priority o f communication with 

the legislature, the administrat an, as well as the regulated 

community. He noted his expectation and assumption that such 

commu..‘cation would be returned to the RCA If  there are ways 

in which the processes effecting the public interest can be 
improved, there should be discussion about them and attempts 
made to achieve consensus while moving the state forward and 

maxim izing the efficiencies of the RCA 
DRAFT

[The minutes for HB  119 are forthcoming ]

HB 120 -SERVICE CONTRACT SALES ARE NOT IN SURANCE 

DRAFT

CHAIR  ANDERSON announced that the final order o f business would 

be HOUSE B ILL NO . 120, "An Act excluding service contracts from 

regulation as insurance; and providing for an effective date."

Number 1598

REPRESENTATIVE ROKEBERG moved that the committee adopt the 

proposed committee substitute (CS), Version 23-LS0537M, Ford, 

3/19/03, as the working document. There being no objection,

Version I was before the committee.

REPRESENTATIVE ROKEBERG related that [Version 1 addresses] all 

the committee's questions. Furthermore, the legislation has a 

zero fiscal note that was prepared by the committee.

REPRESENTATIVE LYNN  related his understanding that this 

legislation protects any licensed realtor providing a home
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REPRESENTATIVE JOHN COGHILL, Alaska State Legislature, speaking 

as the sponsor o f HB 120, deferred to representatives from the 

administration

REPRESENTATIVE ROKEBERG pointed out that [Version I] clearly 

does what Representative Lynn understood, which is why [the 

language on page 2, lines 23-25] is included. Furthermore, 

underwriters would still pay the premium tax under Section 1 

language

Number 1484

RYTINEEVA MOSS, Staff to Representative John Coghill, Alaska 

State Legislature, said she understood Representative Lynn's 

understanding to be that a realtor could sell a home warranty 

and not have to have a license to sell insurance. She said that 

understanding is correct

REPRESENTATIVE COGHILL pointed out that Section 2, [paragraph
(h)(2), page 2, lines 23-25] attempts to clarify that

REPRESENTATIVE ROKEBERG said, "My understanding is on home 
warranty underwriting, that [subparagraph (e)(1)(C) in Section 

1, page 2, lines 5-8] is controlling,... notwithstanding 

[subparagraph (e)(2)(E)] below, where a home warranty, except as 

described in (1)(C) o f this subsection, is excluded as found in
(1)(C) above."

REPRESENTATIVE COGHILL deferred to the representative o f the 

administration. He noted the need on page 2, line 13 to delete 
"or" because it isn't necessary.

REPRESENTATIVE ROKEBERG pointed out that home warranties are not

excluded [from oversight by the Division of Insurance] per the

language on page 2, line 17. Therefore, home warranties still

pay the premium tax, except if  the [home warranty] is a

component part o f a home under [subparagraph (eX l)(C ) in
Section 1], Representative Rokeberg clarified that the home

warranty is not excluded from payment o f premium tax because it

is an underwritten item. But [paragraph (h)(2)] o f Section 2

excludes the [seller o f the warranty] from being licensed in
order to sell [the home warranty]. He said for the record that
he wanted to show that some service contracts could cover

component parts without intending to be home warranties. So, a

[company underwriting] a home warranty would still pay a premium

tax, but a [company offering a service contract] on a washer and

dryer component part would not [pay a premium tax]

CHA IR  ANDERSON noted that the sponsor seems to concur * nth

warranty for real estate in the state

rag e  1 1  or o
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Number 1316

REPRESENTATIVE GUTTENBERG inquired as to why Chair Anderson had 
written the fiscal note

REPRESENTATIVE ROKEBERG explained that statute specifies that if  
the department doesn't provide a fiscal note, then the first 

committee of referral can do so

Number 1291

REPRESENTATIVE ROKEBERG moved to report CSHB 120 out of 
committee with individual recommendations and the accompanying 
fiscal notes.

REPRESENTATIVE ROKEBERG withdrew his aforementioned motion and 
moved that the committee adopt Conceptual Amendment 1 as 

follows: page 2, line 13, after "serviced;" delete "or". There 

being no objection, Conceptual Amendment 1 was adopted.

Number 1247

REPRESENTATIVE ROKEBERG moved to report CSHB 120 , Version 23- 

LS0537M, Ford, 3/19/03, out o f committee with individual 

recommendations and the accompanying zero fiscal note. There 

being no objection, CSHB 120(L&C) was repoited from the House 
Labor and Commerce Standing Committee 
DRAFT

ADJOURNMENT

There being no further business before the committee, the House 

Labor and Commerce Standing Committee meeting was adjourned at 
4:30 p.m.

Representative Rokeberg's comments.

House

03

HL&C

03/27/03

1300

ALASKA STATE LEGISLATURE
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HOUSE LABOR AND C O M M ERC E  STAND ING  C O M M IT T E E  
SU B C O M M ITTEE  ON HB 111
March 27, 2003 

1:00 p m

COMMITTEE CALENDAR 

HOUSE BILL NO 111

"An Act extending the termination date of the Regulatory 

Commission of AJaska, and providing for an effective date."

NOTE: There are no tapes or log notes available for this 
subcommittee meeting

House

HL&C

03/28/03

03
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SB 54 SPONSOR STATEMENT 

By Senator Olson

I Introduced SB 54 to bring certainty to the interpretation o f existing federal and state 

wage and hour statutes as they pertain to payment o f overtime in the air transportation 

industry. Because o f (lie uniqueness o f  their working conditions, flight crews have been 

considered professionals that arc exempt fiom the standard 8 hour work day, 40 hour 

week and associated overtime pay requirements [AS 23 10.055(9)]. In conjunction with 

the maximum flight hour requirements set by the Federal Aviation Administration, these 

exemptions at both the state and federal level have illowcd the industry to structure wage 

and hour schcdi s jest suited to the work requirements o f their flight crew personnel.
I

Several Alaska court decisions have raised a question about the correct application o f 

state wage and hour laws and the application o f overtime exemptions. Indeed, the 

confusion has stimulated other court challenges
‘ u ^

SB 54 explicitly adds flight crews to the list o f occupations and employment situations 

that aie exempt from Alaska's overtime wage and hour requirements. The b ill cites the 

provisions o f the federal Railway Labor Act that governs air carriers in order to provid *. 

consistency between federal and state applications o f the exemption

EXHIBIT





2003 Alaska Senate Bill No 54, Alaska 23rd Legislature -  First Session (FULL 
TEXT-STATE NET>

2003 AK S B. 54 (SN) Page I

ALASKA BILL TEXT

Chapter 11 

AN ACT

VERSION: Enacted

April 17, 2003 
Olson

An Act exempting f lig h t  crew members of certain a ir  carriers from overtime 
pay requirements."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 23.10.060(d) is  amended by adding a new paragraph to read:

(19) work performed by a f l ig h t  crew member employed by an a ir  carrie r 
subject to 45 U.S.C. 181 - 188 (subchapter I I  of the Railway Labor Act); in 
th is  paragraph, " f lig h t  crew" means the p i lo t , co-pilot, f l ig h t  engineer, and 
f l ig h t  attendants.

2003 AK S.B. 54 (SN)

END OF DOCUMENT

~flt1ir//nrint w«5thv»rnm/Hp|ivprvhtml'7Hect=ntn^Ha«fliA=Rnn<;<;»nnnnon3';A7nnniAn<4 0CO on-inoA'>

TEXT:

Copyright © 2003 State Net. All rights reserved.
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SENATE COMMITTEE REPOR 
First Committee of Referral

DATE TU R NED  
IN TO  O FFICE : ______

FURTHER: Finance‘E: 2/14/05s of 5-D< y N o t ic e :______________________
iccordance with Uniform Rule 23)

or and Commerce Committee considered S EN ATE  BILL NO  108

SB 1GJ INSUR ANCE

Act relating to the regulation of insurance, insurance licensing, surplus lines, insurer deposits, motor 
icle service contracts, guaranteed automobile protection products, health discount plans, third-party 
n'nistrators, self-funded multiple employer welfare arrangements, and self-funded governmental plans; 
I providing for an effective date."

recommends: 

be replaced with 

adopt previrus _

attached amendment(s) 

adopt Letter of Intent by 

further referru. to ______

IEW FISCAL NOTE(S):

Committee

_ Committee

PR EVIO US F ISC AL  NOTE(S):

] APPROPRIATION - n o  li s c a l n o te



H6147 ~  SB108: Omnibus Insurance Legislation

Owner Controlled Insurance Progra.ns (OCCP’s) and Contractor Controlled 
Insurance Programs (CCIP’s)

The  A laska Independent Insurance Agents & Brokers (AIIAB) is a professional 
trade association representing Independent business people throughout Alaska. 
W e  work with our insurance company partners while representing the interest of 
our clients. Because we deal with the Alaskan consumer on a daily basis, w e  are 
particularly sensitive to the needs and concerns of cor '.umers. W e  believe the 
best cons ' mer protection is a healthy, competitive insurance marketplace.

In recent years, there has been a trend tcwards the use of Owner Controlled 
Insurance Programs (O C IP ’s) and Contractor Controlled Insurance Programs 
(C C IP ’s) outside of the realm of large construction projects as the programs were 
originally designed. Allowing the spread of O C IP ’s and C C IP ’s outside of the 
construction industry would be a serious mistake for a number of reasons.

•  Expansion in the use of OCIP ’s and CC IP ’s will decrease the number of parties in 
the insurance marketplace making it a less attractive market for insurance 
companies to conduct business, which would likely result in even fewer companies 
writing business in jska. Fewer carriers in Alaska will result in higher premiums.

•  OC IP ’s and CCIP ’s are typically written by large insurance brokerages (more than 
likely non-Alaska companies), which limits the market share of Alaska firms and 
independent insurance agents and brokers residing in Alaska. If the growth of 
OC IP ’s and CCIP ’s outside of the construction industry is allowed without limits, a 
number of independent insurance agents and brokers who currently participate in 
the State’s economy and provide a necessary service to their clients will be put out 
cf busine-s.

•  Allowing OCIP’s and CCIP ’s in Alaska without regulatory' overs jht by the Division 
of Insurance will have legal implications for Alaskan businesses. Claims filed 
against contractors & subcontractors with multiple workplaces will result in disputes 
regarding the responsibility between the OCIP or CCIP and the contractor’s 
primary work comp carrier. When a clair occurs between jobsites or enroute to or 
from jobsites, disagreements will arise as to whether the claim occurred at the 
specific job site and which liability or workers compensation policy will cover the 
injured party Tl.is problem is avoided .vith statute definition to the use of OC IP ’s 
and CC IP ’s as proposed by the AIIAB.

The  A laska Independent Insurance Agen ts & Brokers encourages the A laska 
State Legislature’s support for amendments to HB147 & SB  108 defining the use 
of O C IP ’s and C C IP ’s in Alaska.

P.O. Box 112908 Anchorage, AK 99511-2908 Phone: (907) 349-2500 Fax: (907) 349-1300



A m endm ent #

By Sen. Ben Stevens Senate Bill 108

Page 1, L ine 7

INSERT

Section 1. AS 21.06.130 is amended to read:

Sec. 06.110. Exam ination of producers, adjusters, and promoters, (a) To

determine compliance with this title, the director may as often as the director 

[CONSIDERS ADVISABLE] has reasonable cause, examine or require a written report 

from a person o f the accounts, records, documents, and transactions pertaining to or 

affecting the insurance affairs or proposed insurance affairs o f

(1) an insurance producer or independent adjuster; or

(2) a person engaged in or proposing to be engaged in or assisting in the promotion 

or formation o f a domestic insurer or insurance holding corporation, or corporation to 

finance a domestic insurer or the production o f its business.

Renumber Sections Accordingly



CS fo r SB 108 
Version F

T his CS does the following:

1) Removes Section 30 dealing with gap insurance and auto warranties

2) A dds language (Section 22, page 13, line 20) that deals with Owner 
Controlled Insurance Programs and Contractor Controlled Insurance 
Programs. . ..verbage attached for your reference.



P roposed  am en d m en t to SB 108:

09
10 
11
12

16
17
18
19
20 
21 
i i
23
24
25
26
27
28 
29 
to 
3! 
01 
02
03
04
05
06
07
08 
09

AS 21.36 is amended by adding a new section to read:
Sec 21.36.65. Limitation on owner controlled and contractor controlled 

insurance progrants, (a) An owner controlled insurance program or a contractor
controlled insurance program is subject to both AS 21.39 and AS 21.42 and must be approved by the director and shall be allowed
only for a major construction project. Owner controlled and contractor controlled
insurance programs are limited to property insurance as defined in AS 21.12.060 and
casualty insurance as defined in AS 21.12.070;-inid vr'ir-kem-c-m■ipem>uUoii as described in AS 23.30.
(b) In this section, an owner controlled or contractor controlled insurance 

program does not include
(1) b adder's risk or course of construction insurance;
(2) insurance relating to the transportation of cargo or other property,
(3) insurance covering one or more affiliates, .ubsidiaries, partners, or 

joint venture partners of a person; or
(4) insurance policies endorsed to name one or more persons as 

additional insureds.
(c) In this section,
(1) "contractor" means a person, as described in AS 08.18, who undertakes the performance of a 

construction project for a project owner, its agent, or its representative;
(2) "contractor controlled insurance program ' means an insurance

program where one or more insurance policies arc procured on behalf o! pktcetf by a contractor, its agent, its
representative, by its insurance pioducei mats-broker, as described in AS 21.27 for the purpose of insuring the contractor and one or more 
ol the following:

(A) the project owner;
(B) a subcontractor;
(C) an architect;
(D) an engineer; or
(E) a person performing professional services;

(3) "major construction project" means the process of constructing a 
structure, building, facility, or roadway or renovation of more than 50 percent of
an existing structure, building, facility, or roadway having a contract cost of more than 
$50,000,000 of a definite term at a geographically defined project site;

(4) "owner controlled insurance program" means an insurance program
where one or more insurance policies are aie procured mi heliall ol placet! by .i contractor, its agent, its



28 representative, by its insurance producer ef-H*4wHk«- .as described in AS 21 27 for the purpose of insuring the project owner and one or
11 more of the following:
12 (A) the contractor;
13 (B) a subcontractor;
14 (C) an architect;
15 (D) an engineer; or
16 (E) a person performing professional services;
17 (5) "project owner" means a person who, in the course ol the person's
18 business, engages the service of a contractor for the purpose of working on a
19 construction project;
20 (6) "subcontractor" means a person to whom a contractor sublets all or

21 part of a contractor's initial undertaking.

24 * AS 21.36.190 is amended by adding a new subsection to read:
25 (Ij Except as provided in AS 21.36.65, an insurer, whether an authorized or
26 unauthorized insurer may not underwrite an owner controlled insurance program or
27 contractor controlled insurance program. In this subsection, "owner controlled
28 insurance program" and "contractor controlled insurance program" have the meanings
29 given in AS 21.36.65.



A la sk a  I n d e p e n d e n t
In s u r a n c e  A g e n ts  «St B ro k e r s ,  Inc .

March 14, 2005

Senator Con Bunde, Chairman 

Labor &  Commerce Committee 

24,h Legislative, l jt Session 

Alaska State Capitol 
Juneau. AK  99801-1182

Senate B ill 108 - Alaska Statutes Section 21 Insurance

Dear Senator Bunde.

Enclosed is a proposed amendment to this legislation addressing limitations on 

the use o f Owner Controlled Insurance Programs (OCIP) and Contractor Controlled 

Insurance Programs (CCIP) to the construction o f large ($50,000,000.00 +) projects o f 

public or private nature over a defined period o f time at a specific location or region.

OCIP and CCIP's have been designed in the past to provide for unilbrmity o f  

insurance coverage mits and forms for a specilic large coastruction project involving an 

array o f various industry trades. Examples that are often described as OCIP and CCIP 

projects include the Trans Alaska Pipeline Hoover Dam, and the Sears Tower in

There are large employers in Alaska that are proceeding with or contemplating the 

use o f OCIP and CCIP's for the maintenance and repairs o f  their existing facilities.

There are several problems with using this insurance method for maintenance and 

repair programs:

(1). The removal o f any insurance clients out o f the already fragile Alaska 

insurance market may lead to further deterioration o f that competitive arena. The total 

volume o f insurance business in Alaska is so small that any reduction in the available 

insurance risks would lead to additional insurance markets exiting the state.

Chicago.
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(2). Any loss ol the current insurance market w ill adversely affect the remaining 

clients overall bottom line cost. Fewer insurance markets leads to high' r costs for the 

rest o f the clients not in -olvcd with the OCIP and CCIP.

(3). OCIP and CCIP include all owners, contractors, and sub-contractors for all 

aspects o f the construction project. A ll employers arc defined and included on the 
insurance program. No dual employer situations exist, and the insurance provided is the 

sole source and remedy for the public and employee exposures. This is not so clear 

when the OCIP and CCIP form o f insurance is used for maintenance or repairs o f existing 

facilities.

Employees o f XYZ  sub-contractor may have several locations and jobs 

throughout the state for operations during the year, but only a small portion is performed 

on an OCIP facility. XYZ  sub-contractor would provide workers compensation benefits 

to their employees during travel exposures around the state, but the OCIP or CCIP 

program might only provide benefits for the employee while actually present at the 

maintenance site. I f  the employee is being sent to the OCIP site by XYZ  sub-contractor 

but not included for benefits until they actually arrive at the maintenance site, who is 

responsible for the travel exposure? This could lead to a lot ot unnecessary litigation to 

determine the employer/employee status at the time and place o f injury.

This proposed language amendment is designed to clarify when an OCIP or CCIP 

may be used, and would be subject to the Division of Insurance oversight and approval.

Please give this amendment your consideration. 'Blank you.

Sincerely,

Michael F. Combs, CIC 

Legislative Committee
Alaska Independent Insurance Agents &  Brokers. Inc.
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IN THE LEG ISLATURE OF THE SI ATE OF ALASKA 

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A B ILL  

FOR AN ACT ENTITLED

1 "An Act relating to the regulation of insurance, insurance licensing, surplus lines,

2 insurer deposits, owner-controlled and contractor-controlled insurance programs,

3 health discount plans, third-party administrators, and self-funded multiple employer

4 welfare arrangements and self-funded governmental plans; and providing for an

5 effective date."

6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

7 I * Section 1. AS 21.09.160 is amended to read:

8 I Sec. 21.09.160. Notice of suspension or revocation and effect upon agent's

9 authority, (a) Upon suspending or revoking an insurer's certificate o f authority, the

10 director shall immediately give notice to the insurer and [TO I IS  AGENTS OF

11 RECORD IN THIS STATE IN THE DIRECTOR'S OFFICE. THE DIRECTOR] shall

12 also publish notice o f the revocation in one or more newspapers o f general circulation

13 in this state.
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(b) The suspension or revocation shall automatically suspend or revoke, as the 

case may be, the authority o f all its agents and m anaging general agents to act as 

agents or m anaging general agents of the insurer in this state, and the insurer 

[DIRECTOR] shall so state in the notice to agents and managing general agents 

provided for in {c ) [(a)] o f this section.

* See. 2. AS 21.09. l6o is amended by adding a new subsection to read:

(c) Upon notification o f suspension or revocation o f an insurer's certificate of 

authority, the insurer shall immedi-Tely give notice o f the suspension or revocation to 

its agents and managing general agents operating in this state.

* Sec. 3. AS 21.24.040(a) is amended to read:

(a) Deposits made in this state under this title shall be made through the office 

of the director [IN SAFE DEPOSIT OR] under custodial arrangements as required or 

approved by the director consistent with the purposes o f the deposit, with an 

established safe deposit institution, bank, or trust company located in this state 

selected by the insurer with the director's approval.

* Sec. 4. AS 21.24.040(c) is amended to read:

(c) I f  o f convenience to the insurer in the buying, selling, and exchange of 

securities m ak ing up [COMPRISING] its deposit, and in the collection o f interest and 

other income currently accruing on the securities [THEREON], the insurer may, with 

the director's advance written approval, deposit a portion o f the securities under 

custodial arrangements with an established bank or trust company located outside this 

state, if  receipts representing all the securities are issued by the custodial bank or trust 

company and are held in [SAFE DEPOSIT OR] custody subject to the requirements of

(a) [AND (b)J o f this section.

* See. 5. AS 21.24.130(d) is amended to read:

(d) If  the insurer is subject to delinquency proceedings as defined in AS 21.78, 

upon the order o f a court o f competent jurisdiction* the director shall yield the assets 

and securities held on deposit under AS 21.09.090(h) to the receiver, conservator, 

rehabil itator. or liquidator o f the insurer, or to any other properly designated official or 

o ficials who succeed to the management and control o f the irsurcr's assets. The 

director may release the deposit directly to the yunrantv fund of which the
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in su re r  is a m em ber if the right to receive all or a portion of the  deposit is

assigned to the guaranty fund.

* Sec. 6. AS 21.27.010(c) is amended to read:

(c) A third-nartY adm inistrator [PERSON WHO FOR A RESIDENT OF 

THIS STATE, OR FOR A RESIDENT OF ANOTHER Jt IRISD1CTION FROM A 

PLACE OF BUSINESS IN THIS STATE, PERFORMS ADM IN ISTRAT IVE  

FUNCTIONS, INCLUDING CLAIMS ADM IN ISTRAT ION AND  PAYMENT, 

M ARKETING  A D M IN F  FRATIVE FUNCTIONS. PREM IUM  ACCOUNTING , 

PREM IUM  B ILLING , COVERAGE VERIF ICATION , UNDERW R IT ING  

AUTHORITY , OR CERTIFICATE ISSUANCE ONLY IN REGARD TO LIFE 

INSURANCE, HEALTH INSURANCE, OR ANNUITIES] is not required to be 

licensed as a managing general agent if  the third-party adm inistrator [PERSON]

(1) is registered under AS 21.27.630 - 21.27.660 [THIS CHAPTER 

AS A THIRD-PARTY ADM IN ISTRATOR]; or

(2) only investigates and adjusts claims and is licensed under this 

chapter as an independent adjuster.

* Sec. 7. AS 21.27.100 is repealed and reenacted to read:

Sec. 21.27.100. Appointment of insurance producer, managing general 

agent, and reinsurance intermediary manager; acts of agent, (a) An appointment 

is required to be made in accordance with this section when one or more o f the 

follow ing has occurred:

(1) an admitted insurer appoints a managing general agent in this state 

or relative to a subject resident, located, or to be performed in this stale:

(2) a managing general agent appoints an insurance producer as its 

subagent in this state or relative to subjects resident, located, or to be performed in this 

slate;

(3) a domestic reinsurer appoints a reinsurance intermediary manager;

(4) a i ir .urance intermediary manager appoints an insurance producer 

as its subagent in this state.

(b) An admitted insurer shall appoint an insurance producer as its agent in this 

state or relative to a subject resident, located, or to be performed in this state not later
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than 30 days after the dale that a written agency contract is executed or the first 

insurance application is submitted to the admitted insurer by the licensed insurance 

producer.

(c) An individual in a firm who acts solely on behalf o f a firm that is 

appointed as an agent or a managing general agent on behalf o f an admitted insurer 

under this section may not be required to also have an appointment under this section 

if  the individual in the firm is licensed with that firm for a specific class o f authority.

(d) The authorized or apparently authorized acts on behalf o f an appointing 

insurer o f an insurance producer appointed under this section are considered the acts 

o f that insurer

(e) An insurer and managing general agent shall maintain a current list o f all 

appointments made or required to be made under this section that identifies the 

licensee’s name, licensee's mailing address, license number, and effective date of 

appointment.

(0  An insurance producer shall maintain a list o f all appointments made or 

required to be made under this section that identifies the insurer's name, insurer's 

mailing address, and effective date o f appointment.

(g) An insurer, managing general agent, or insurance producer shall reply in 

writing within three working days to an inquiry o f the director regarding an 

appointment.

* Sec. 8. AS 21.27.110 is repealed and reenacted to read:

Sec. 21.27.110. Term o f appointment, (a) An appointment under 

AS 21.27.100 continues in force until the appointment is terminated in writing.

(b) I f  an insurer, reinsurer, or authorized representative discovers information 

showing that the appointee whose appointment was terminated has engaged in an 

activity identified in AS 21.27.410 during the period o f the appointment, the insurer, 

reinsurer, or authorized representative shall, on a form or in a format prescribed by the 

director, promptly notify the director.

(c) W ithin 15 days after providing notification in accordance with (b) of this 

section, the insurer, reinsurer, or authorized representative shall mail a copy of the 

notification to the appointee at the last address on record with the insurer, reinsurer, or
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authorized representative. The notice must be provided hy certified mail, return 

receipt requested, postage prepaid, or by overnight delivery using a nationally 

recognized mail carrier.

(d) W ithin 30 days after the appointee receives notification in accordance with 

(c) of this section, the appointee shall file written comments concerning the substance 

of the notification with the director and shall provide a copy o f the written comments 

to the insurer, reinsurer, or authorized representative. The written comments filed 

with the director must be included with each report distributed or disclosed concerning 

a reason about the termination o f the appointment.

(e) If  requested by the director, an insurer, a reinsurer, or an authorized 

representative shall provide to the director additional information, documents, records, 

or other data pertaining to a termination or activity o f a licensee under this title.

(f) A notice tf termination submitted to the director under this section must 

include a statement o f the reasons for the termination. A statement o f the reasons for 

termination is confidential and not subject to inspection and copying under i 

AS 40.25.110. A statement o f reasons for the termination may not be admitted as 

evidence in a civil action or an administrative proceeding against an insurer, reinsurer, 

or authorized representative by or on behalf of a person affected by the termination, 

except when the action or proceeding involves perjury, unsworn falsification, fraud, or 

failure to comply with this subsection.

(g) If  an insurer, a reinsurer, or an authorized representative fails to report as 

required under this section or is found by a court to have knowingly or intentionally 

falsely made that report, the director may, after notice and hearing, suspend or revoke 

the license or certificate o f authority of the insurer, reinsurer, or authorized 

representative and may impose a penalty in accordance with AS 21.27.440.

* See. 9. AS 21.27.380(a) is amended to read:

(a) Except as provided in this title, the director may renew a license biennially 

on a date set by the director i f  the licensee continues to be qualified under this chapter 

anda on or before the close o f business of the renewal date, meets all renewal 

requirements established by regulation and pays the renewal license fees set under 

AS 21.06.250 for each license to the director. A licensee is responsible for knowing

-5-
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the date that a license lapses and for renewing a license before expiration. The director 

shall notify the licensee of the license renewal [M A IL  A RENEW AL NOTICE TO 

THE LICENSEE'S CURRENT ADDRESS ON FILF W IT H  THE DIRECTOR] 30 

days before the renewal date.

* See. 10. AS 21.27.630(b) is amended to read:

(b) A third-party administrator may not transact business for a kind or class of 

authority [INSURANCE] for which the person is not registered.

* Sec. 11 AS 21.27.630(c) is amended to read:

(c) Except as otherwise provided in this chapter, a third-partv 

adm inistrator [A PERSON WHO PERFORMS ADM IN ISTRAT IVE FUNCTIONS. 

INCLU1 G CLA IM S ADMINISTRATION AND  PAYMENT. M ARKET ING  

ADM IN ISTRAT IVE  FUNCTIONS. PREMIUM ACCOUNTING, PREMIUM 

B ILLING , COVERAGE VERIFICATION, UNDERW RIT ING  AUTHOR ITY , OR 

CERTIFICATE ISSUANCE IN REGARD TO INSURANCE AS A THIRD-PARTY 

ADM IN ISTRATOR] shall be registered under AS 21.27.630 - 21.27.660 [AS A 

THIRD-PARTY ADMINISTRATOR] unless the third-partv adm inistrator 

[PERSON] only investigates and adjusts claims and is licensed under this chapter as 

an independent adjuster.

* Sec. 12. AS 21.27.630 is amended by adding new subsections to read:

(k) An insurer that holds a certificate o f authority issued by the director and is 

in good standing under this title is not required to be registered as a third-party 

administrator in this state.

(/) A person that is not required to be registered as a third-party administrator 

under (e) - (k) o f this section shall file a certification with the director that the person 

meets the requirements for exemption.

* See. 13. AS 21.27.650(a) is amended to read:

(a) An insurer may not transact business with a third-party administrator

unless

(1) the insurer holds a certificate o f authority in this state if  required 

under this title:

(2) the third-party administrator is registered under this chapter or the
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