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Safe Schools Manual: A Resource on Making Schools,
Communities, and Families Safe for Children

NEA's Safe Schools Manual: A Resource on Meking Schools, Communities, and Families Safe
for Children synthesizes the best rertorch on school safety and offers guidelines on making
ehild—n safe In three broad areas: schools, communities, and families. This Important
publication was updated in Octooer 2005. Please use this resource in your community.
http.//www.nea.ora/schoolsafetv/safeschoolsmanual.html

NEA School Safety Resource*
http://www.nea.org/schoolsafety/nearesources-schoolsafety.html

NEA"s National Bullying Awareness Campaighn

NEA has been working with other national organizations to reduce, and eventually eradicate,
bullying In America's public schools. Read more about the problem and how vou can helo. And
here are some additional resources here on www.NEA.oro on bullying:

* Thc ABCs of School Bullying: Tips for parents and teachers

+  Stop Bullvina Now!: activities to teach tolerance and prevent bullying

Conflict Resolution: From bullying to international justice, activity Ideas from PBS
TeacherSource address conflict resolution

A Child's Plea Becomes an Adult's Crusade: Author Jodee Blanco talks about bulMng
« Are You a Bullv?; Do teachers bully, too? Or, is It good classroom management?


http://www.nea.ora/schoolsafetv/safeschoolsmanual.html
http://www.nea.org/schoolsafety/nearesources-schoolsafety.html
http://www.NEA.oro
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Representative Tom Anderson
State Capitol Room 408
Juneau, Alaska 99801

April 19, 2006
Dear Representative Anderson,

0n behalfofBoys & Girls Clubs Board of Directors and professional
staff, we are writing to extend Boys & Girls Clubs “support for House Bill
482, legislation designed lo encourage anti-bullying policies for schools
and youth agencies. As you are well aware, our organization has been
operating youth development programs for 40 years. In 1998, we eagerly
undertook a Statewide Expansion Initiative that has developed Clubhouses
in 29 rural Alaskan co mmunities. This initiative, combined with our
steady expansion inurban communities, has broadened cur total impact to
10,000 youth in 38 Alaskan communities.

Our members Thallenges range from peer pressure lo poor grades, hunger,
abusive homes, or families stretched thin due lo health issues, for every
child that walks through a Clubhouse door, we listen, we comfort, we
challenge and cheer. Boys & Girls Clubs looks forward to cooperating
with school districts around the state to develop, implement and enforce
anti-bullying and harassment policies to ensure safe and nurturing schools
and Clubhouses.

Again, thank you for sponsoring this Icgislat:on for vulnerable youth.
Boys &. Girls Club appreciates your support of our progruns and your
commitment to Alaska 3 youth.

Sincerely,
6o

Allgn udah
Board of Directors, Chair
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Testimony in Favor ofHOUSE BILL No. 482 (EDU)
Submitted by
Allan A. Morotti, Ph.D.
Associate Professor
University o f Alaska Fairbanks

I am in favor of this legislation as it addresses directly a significant safety issue
facing public and private education today. | offer the following, studies as cited in the
book titled Bullyingfrom Both Sides: Strategic Interventionsfor Working with Bullies
and Victims by Dr. Walter Roberts, Jr. (2005) for support for my position. In addition to
this work, Dr. Roberts and | have published p.nd presented on this topic together at the

national level.

American Association of University Women Educational Foundation
Hostile Hallways: Bullying, Teasing, and Sexual Harassment in School (2001)

2,064 students, ages 8-11, were surveyed on their experiences with both sexual

and generic harassment
83% ofgirls and 79% ofboys reported having experienced some form of

harassment in their schools.

76% ofall students indicated that this harassment was nonphysical.

58<=/.ofall students indicated that this harassment was physical.

28% ofboys and 15% of girls indicated that the gym locker room as a location to
receive nonphysical harassment

15% ofboys and 9% ofgirls indicated that the restroom was also a location to
receive nonphysical harassment

Approximately 56%-to-61% ofboth physical and nonphysical harassment was
reported as happening in the classroom where a teacher was present.

Approximately 64%-to-71% ofboth physical and nonphysical harassment

occurred in school hallways.

Kaiser Family Foundation and Nickelodeon Television
Talking with Kids About Tough Issues: A National Survey o fParents and Kids (2001)

This survey included responses from 823 children and adolescents.

55% of 8-11 year olds and 68% of 12-15 year elds said that bullying was a
significant problem for chilareu their age.

74% of 8-11 year olds and 86% of 12-15 year olds indicated that children were
bullied or teased in their schools.

43% of8-11 yearolds and 6 7% of 12-15 year olds indicated that pc-rs in their
schools were treated badly because they were different.

38% of8-11 yearold' and 60% of 12-15 year olds reported that peers in their

schools were threatened with violence.
54% of8-11 yearolds and 40% of 12-15 year olds said that they would like to

know more about ways to stop bullying and teasing.



The Journal of the American MedicalAssociation (JAMA)
Bullying Behaviors Among U.S. Youths: Prevalence and Association with Psyc tological

Adjustme,.. (2001)
JAMA surveyed approximately 16,000 6ththrough 10Agrade students in both

American public and private schools.

Approximately 30% of the students said that they were somehow Involved in the
bully-victim relationship either as a bully, victim, or both.

Approximately 56% of the students reported either being hit, slapped, ur pushed.

J»early 60% of the students indicated that they had been subjected to rumors at
one time or another.

More than 50%o of the students stated that they had been the victim of comments
regarding their sexuality, or of a sexual nature, or had sexual gestures made toward them.

Furthermore, a fact commonly cited in the ultimate act of violence toward others
(i.e., school shootings) ’s that over 50% the **'school shooters)” have been reported as
having ahistory of being bullied or harassed at school. In utilizing research on this topic
in our national presentations (Roberts & Morotti) there identifiable consequences related
to the fear of being victimized in school. These include: distraction from educational
goals; decline in academic performance as evidenced by the correlation between
fearfulness and lowe- GPAs; increased absence rates with no attending illnesses; and a
decline in students’ ability to learn in class. Therefore, based upon this knowledge I fully
support HB 482 in order to make our schools a safe learning environment for all children

and adolescents.
Respectfully yours,

Allan Morotti, Ph.D.
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§ 20-33-8-13.5. Disciplinary rule requirements -- Section does not give rise to cause of action

(a)C sciplinc rules adopted by the governing body of a school orporation under section 12 [IC 20-33-8-12] of this

chapter must;
(1) prohibit bullying; and
(2) include Provisions concerning education, parental involvement, reporting, investigation, and intervention.
(b) The nise-plinc rules described in subsection (a) must apply when a student is:
(1) on's tool grounds immediately before or during school hours, immediately after school hours, or at any other
time when the >chool is being used by a school group;
(2) off school grounds at a school activity, function, or event;

(3) traveling to or from school or a school actiwty, function, or evenZl or

(4) using property or equipment provided by the school.
(c) Thi* >ection may not be construed to give rise to a cause of action against a person or school corporation based
on an allegation of noncompliancc with this sr-'tion. Noncompliance with this section may not be used as evidence
against as hool corporation in a cause of action.

HISTOR' i .L.106-2005, § 7.

FOCUS - 19 of 63 DOCUMENTS

LcxisNexis Louisiana Annotated Statutes
Copyright (c) 2005 by Matthew Bender & Company, Inc..
a member of the LexisNexis Group.

All rights reserved.

THIS DOCUMENT IS CURRENT THROUGH ALL 2005 LEGISLATION ***
M* ANNOTATIONS CURRENT THROUGH NOVEMBER 4, 2005 ***

I CUISIANA REVISED STATUTES
TITLE 17. EDUCATION
CHAPTER 2. TEACHERS AND EMPLOYEES
PART 1. GENERAL PROVISIONS

GO TO LOUISIANA STATUTES ARCHIVE DIRECTORY
La.R.S. 17:416.13 (2005)
lj 17:416.13. Student code of conduct; requirement; harassment, intimidation, and bullying; prohibition; exemptions
A. By not later lhan August 1, 1999, each city, parish, and other local public school board shall adopt a student code
of conduct for the students in its school system. Such code of conduct shall be in compliance ith all existing rules,
regulations, and policies of the board and of the State Board of Elementary and Secondary Education and all state laws

relative to student discipline and shall include any necessary disciplinary action to be taken against any student who
violates the code of conduct.
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B. (1) By not later than August 1, 2001, each city, parish, and other local public school board shall adopt and
incorporate into the student code of conduct as provided in this Section a policy prohibiting the harassment,
ntinudation, and bullying of a student by another student.

(2) For purposes of this Subsection, the terms "harassment”, "intimidation”, an” Kullying" shall mean any
intentional gesture or written, verbal, or physical act that:

(a) A reasonable person under the circumstances should know will have the effect of harming a student or
damaging his property or placing a student in reasonable fear of harm to his life or person or damage to his property;
and

(b) Is so severe, persistent, or pervasive that it creates an intimidating, threatening, or abusive educational
environment for a student.

(3) Any student, school employee, or school volunteer who in good faith reports an incident of harassment,
intimidation, or bullying to the appropriate school official in accordance with the procedures established by local board
policy shall be immune from aright of action for damages arising from any failure to remedy the reported incident.

(4) The provisions of this Subsection shall not apply to the parishes of Livingston, East Baton Rouge, East
Feliciana, West Feliciana, St. Helena, and Tangipahoa.

HISTORY: Acts 1999. No. 969, § I. cff. July 9. 1999; Acts 2001, No. 230. § I, eff. June 1, 2001.

FOCUS - 22 of 63 DOCUMENTS

NEWHAMPS! ‘£ REVISED STATUTES ANNOTATED
Copyright 20od by Matthew Bender & Company, Inc.,
a member of the LexisNexis Group.
All rights reserved

*** STATUTES CURRENT THROUGH THE 2005 SESSION ***
ANNOTATIONS CURRENT THROUGH CASES DECIDED JULY 19. 2005 **e

TITLE XV Education
CHAPTER 193-F Pupil Safety and Violence Prevention

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
RSA § 193F-3 (2005)

§ 193-F:3 Pupil Safety and Violence Prevention.

I. (a) Each local school board shall adopt a pupil safety and violence prevention policy which addresses pupil
harassment, also know,: as "bullying”, and which is consistent with the provisions of this chapter. Such policy shall
include 1mguage vshich details the action to be taken by the local school board to resolve and remediate occurrences of
pupil harassment.

(b) At the beginning of each school year, school districts shall, in writing, inform the parent, legal guardian, or
other person responsible for the welfare of the pupil of the district's pupil safety and violence prevention policy and the
appeals process available at the local and state levels.

II. (a) Any school employee, or employee of acompany under contract with aschool or school district, who has
witnessed or has reliable information that a pupil has been subjected to insults, taunts, or challenges, whether verbal or
physical in nature, which are likely to intimidate or provoke a violent or disorderly response that violates the school
bullying policy shall report such incident to the principal, or designee, who shall in turn report the incident to the

superintendent and the school board.
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(2) adefinition of harassment, intimidation or bullying no less inclusive than that set forth in section 2 of this act
[18A:37-14];

(3) adescription of the type of behavior expected from each student;

(4) coasequcnces and appropriate remedial action for a person who commits an act of harassment, intimidation or
bullying;

(5) aprocedure for reporting an act of harassment, intimidation or bullying, including a provision th”t permits a

person to report an act of harassment, intimidation or bullying anonymously, however, this shall not be construed to
permit formal disciplinary action solely on the basis of an anonymous report;

(6) a procedure for prompt investigation of reports of violations and complaints, identifying either the principal or
the principal's designee as the person responsible for the investigation;

(7) the range of ways in which aschool will respond once an incident of harassment, intimidation or belying is
identified;

(8) a statement that prohibits reprisal or retaliation against any person who reports an act of harassment,
intimidation or bullying and the consequence and appropriate remedial action for a person who engages in reprisal or
retaliation;

(9) consequences and appropriate remedial action for a person found to have falsely accused another as a means of
retaliation or as a means of harassment, intimidation or bullying; and

(10) a statement of how the policy is to be publicized, including notice that the policy applies to participation in
school-sponsored functions.

c. A school district shall adopt a policy and transmit a copy of its policy to the appropriate county superintendent of
schools by September 1,2003.

d. To assist school districts in developing policies for the prevention of harassment, intimidation or bullying, the
Commissioner of Education shall develop a model policy applicable to grades kindergarten through 12. This model
policy shall be issued no later than December 1, 2002.

e. Notice of the school district's policy shall appear in any publication of the school district that sets forth the
comprehensive rules, procedures and standards of conduct for schools within the school district, and in any student

handbook.

HISTORY: L. 2002, c. 83. § 3

FOCUS - 26 of 63 DOCUMENTS
LexisNexis (TM) New Jersey Annotated Statutes

*** CURRENT THROUGH P.L. 2005 CHAPTER 227 *¢*
*** ANNOTATIONS CURRENT THROUGH SEPTEMBER 30, 2005 ***

TITLE 18A. EDUCATION
SUBTITLE 6. SCHOOL CONDUCT
CHAPTER 37. DISCIPLINE OF PUPILS
GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION

N.J. Stat. § 18A.37-16 (2005)

§ 18A:37-16. Reprisal, retaliation, and false accusation prohibited
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a. A school employee, student or volunteer shall not engage in reprisal, retaliation or false accusation against a victim,
witness or one with reliable information about an act of harassment, intimidation or bullying.

b. A school employee, student or volunteer who has witnessed, or has reliable information that a student has been
subject to. harassment, intimidation or bullying shall report the incident to the appropriate school official designated by
the school district's policy.

c. A school employee who promptly reports an incident of harassment, intimidation or bullying, to the appropriate
school official designated by the chool district's policy, and who makes this report in compliance with the procedures
in the district’s policy, is immune from a cause of action for damages arising from any failure to remedy the reported
incident.

HISTORY: L. 2002, c. 83. § 4.

FOCUS - 27 of 63 DOCUMENTS
LexisNexis (TM) New Jersey Annotated Statutes

. e+« CURRENT THROUGH P.L. 2005 CHAPTER 227 ***
ANNOTATIONS CURRENT THROUGH SEPTEMBER 30. 2005 e«

TITLE 18A. EDUCATION
SUBTITLE 6. SCHOOL CONDUCT
CHAPTER 37. DISCIPLINE OF PUPILS

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
N.J. Stat. § 18A:J7-17 (2005)

§ 18A.37-17. Establishment of bullying prevention programs

a. Schools and school districts arc encouraged to establish bullying prevention programs, and other initiatives
involving school staff, students, administrators, volunteers, parents, law enforcement and community members.

b. To the extent funds are appropriated for these purposes, aschool district shall: (1) provide training on the school
district's harassment, intimidation or bullying policies to school employees and volunteers who have significant contact
with students; and (2) develop a process for discussing the district's harassment, intimidation or bullying policy with
students.

c. Information regarding the school district policy against harassment, intimidation or bullying shall be
incorporated into a school's employee training program.

HISTORY: L. 2002, c. 83. § 5.

FOCUS - 28 of 63 DOCUMENTS

NEW YORK CONSOLIDATED LAW SERVICE
Copyright (c) 2005 Matthew Bender & Company, Inc.,
one of the LEXIS Publishing (TM) companies
All rights reserved

*** THIS SECTION IS CURRENT THROUGH CH. 713, 10/04/2005 ***
. wrrH THE EXCEPTION OF CHS. 243,434, 438,446, 499, 544, 553, 574, 604 609. 666 and 711 **
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TITLE 30. EDUCATION AND CULTURE
CHAPTER 339. SCHOOL ATTENDANCE; ADMISSION; DISCIPLINE; SAFETY
SCHOOL SAFETY
HARASSMENT. INTIMIDATION AND BULLYING

GO TO OREGON REVISED STATUTES ARCHIVE DIRECTORY
ORS § 339.359(2003)
339.359. Prevention task forces, program:, and other initiatives.

School districts are encouraged to form harassment, intimidation or bullying prcven';on task forces, programs, and
other initiatives involving school employees, students, administrators, volunteers, parents, guardians, law enforcement

and community representatives.

HISTORY: 2001 c.6178 6

FOCUS - 38 or 63 DOCUMENTS
OREGON REVISED STATUTES

*** THIS DOCUMENT IS CURRENT THROUGH THE 2003 REGULAR SESSION OF THE 72ND LEGISLATIVE
ASSEMBLY ***
*** ANNOTATIONS CURRENT THROUGH AUGUST 31. 2005 **e

TITLE 30. EDUCATION AND CULTURE
CHAPTER 339. SCHOOL ATTENDANCE; ADMISSION; DISCIPLINE; SAFETY
SCHOOL SAFETY
HARASSMENT. INTIMIDATION AND BULLYING

GO TO OREGON REVISED STATUTES ARCHIVE DIRECTORY
ORS § 339.362 (2003)
339.362. Retaliation against victims and witnesses prohibited; school employee immunity

Q) A school employee, student or volunteer may not engage in reprisal or retaliation against a victim of, witness to or
person with reliable information about an act of harassment, intimidation or bullying.

(2) A school employee, student or volunteer who witnesses or has reliable information that a student has been
subjected to an act of harassment, intimidation or bullying is encouraged to report the act to the appropriate school
official designated by the school district’s policy.

(3) A school employee who promptly reports an act of harassment, intimidation or bullying to the appropriate
school official in compliance with the procedures set forth in the school district’s policy is immune from a cause of
action for damages arising from any failure to remedy the reported act.

HISTORY: 2001 c.617 § 5

FOCUS - 39 of 63 DOCUMENTS

OREGON REVISED STATUTES
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(3) Procedures for assui ing that crisis response and law enforcement officials have access to floor plans,
blueprints, schematics, or other maps of the school interior and school grounds, and road maps of the immediate

surrounding areg;

(4) Establishment of internal and external communication systems in emergencies;

(5) Definition of the chain of command in a manner consistent with the national interagency incident management
sysicm/incident command system;

(6) Procedures for review and the conduct of drills and other exercises to test components of the emergency
response plan; and

(7) Policies and procedures for securing and restricting access to the cnme scene in order to preserve evidence in
cases of violent crimes on school property.

HISTORY: P.L. 2001, ch. 151, § 1, P.L. 2004, ch. 42. 8 1, P.L. 2004. ch. 103. 8§ 1

FOCUS - 42 of 63 DOCUMENTS

General Laws of Rhode Island
Copyright; 1953-2005 by the State of Rhode Island and Providence Plantations and Matthew Bender & Company, Inc.

e+ Current through the January 2005 Session ***
Annotations current through August 26, 2005 **

TITLE 16 EDUCATION
CHAPTER 21. HEALTH AND SAFETY OF PUPILS

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION

R.I. Gen. Laws § 16-21-26 (2005)

8§ 16-21-26. Student discipline codes

(@) As used in this section:

(1) "At school" means in aclassroom, elsewhere on or immediately adjacent to school premises, on a school bus
or other school-related vehicle, at an official school bus stop, or at any school-sponsored activity or event whether or
not it is held on school premises.

(2) "Harassment, intimidation or bullying" means an intentional written, verbal or physical act or threat of a
physical act that, under the totality of circumstances:

(i) A reasonable person should know will have the effect of: physically harming a student, damaging a student's
property, placing a student in reasonable fear of harm to his or her person, or placing a student in reasonable fear of
damage to his or her property; or

(ii) Is sufficiently severe, persistent or pervasive that it creates an intimidating, ;hreatemng or abusive
educational environment for a student.

(b) The board of aschool district of a public school shall adopt a policy prohibiting harassment, intimidation, or
bullying at school. The policy shall specifically prohibit harassment, intimidation and bullying by students at school

and address prevention of an education about such behavior. The policy shall be adopted through a process that includes
representation of parents or guardians, school employees, volunteers, pupils, school administrators and community

representatives.
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(c) Each school district shall adopt the policy under this section and transmit a copy of its policy to the
commissioner of elementary and secondary education and director of the department of education by September 1,
2004.

(d) To assist school districts and public schools in developing policies for the prevention of harassment,
intimidation or bullying, the department of education shall develop a model policy applicable to grades K-12. This
model policy shall be issued no later than December 1, 2003.

(e) A school district shall ensure that notice ut the school district's or public school's policy under this section is
included in any publication of the school district or public school policy that sets forth the comprehensive rules,
procedures aiJ standards of conduct for its schools and in its pupil handbook.

(0 A school employee, pupil or volunteer shall not, nor shall those individuals solicit others with the intent to
engage in reprisal, retaliation or false tion against a victim, witness or one with reliable information about an act
of harassment, intimidation or bullyin

(9) A school employee, pupil or volunteer who has witnessed or has reliable information that a pupil has been

subjected to harassment, intimidation or bullying, whether written, verba' or physical, is encouraged to report the
incident to the appropriate school official designated by the school district's or public school's policy.

(h) A school employee who promptly reports an incident of harassment, intimidation or bullying to the appropriate
school official designated by the cchool district's or public school's policy, and who makes this report in compliance
with the procedures in 'he policy prohibiting harassment, intimidation or bullying is not liable for damages arising from

any failure to remedy the reported incident.
(i) Public schools and school districts are encouraged to form bullying prevention task forces, programs and other
initiatives invol.ing school staff, pupils, adnunistrators, volunteers, parents, law enforcement and community members.
(j) Each school district or public school shall do all of the following:

(1) Provide training on the school district's or public school academy's harassment, intimidation or bullying
policies to school employees and volunteers who have significant contact with pupils.

(2) Develop a process for discussing the harassment, intimidation or bullying policy with pupils.

(K) A school district or public school academy shall incorporate information regarding the school district or public
or private school academy's policy against harassment, intimidation or bullying into each school's employee training
program.

) This section does not prevent a victim from seeking redress under any other available law, cither civil or
criminal. This section does not create or alter any tort liability.

HISTORY: P.L. 2003, ch. 204, § 2; P.L. 2003, ch. 213, § 2

FOCUS - 44 of 63 DOCUMENTS

TENNESSEE CoDE ANNOTATED
Copyright (c) 2005 by The State of Tennessee
All rights reserved.

*** CURRENT THROUGH THE 2005 SESSION ***
*** ANNOTATIONS CURRENT THROUGH June 24, 2005 ***

TITLE 19, EDUCATION
CHAPTER 6. ELEMENTARY AND SECONDARY EDUCATION
PART 10. CURRICULUM GENERALLY

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
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(7) A statement of the manner in which aschool district shall respond after an act of harassment, intimidation or
bullying is reported, investigated and confirmed;

(8) A statement of the consequences and appropriate remedial action for a person found to have committed an act
of harassment, intimidation or bullying;

(9) A statement prohibiting reprisal or retaliation against any person v bo reports an act of harassment,
intimidation or bullying and stating the consequences and appropriate remedi.v action for a person who engages in such

reprisal or retaliation;

(10) A statement of the consequences and appropriate remedial action ft a person found to have falsely accused
another of having committed an act of harassment, intimidation or bullying as means of reprisal or retaliation or as a
means of harassment, intimidation or bullying;

(11) A statement of how the policy is to be publicized within the district, including a notice that the policy
applies ;0 behavior at school-sponsored activities;

(12) The identification byjob title of school officials responsible for ensi ring that the policy is implemented; and

(13) A procedure for discouraging and reporting conduct aimed at defining a student in a sexual manner or
conduct impugning the character of a student based on allegations of sexual promiscuity.

HISTORY: Acts 2005, ch. 202, 8§ 1

FOCUS - 46 of 63 DOCUMENTS

TENNESSEE CODE ANNOTATED
Copyright (c) 2005 by The State of Tennessee
All rights reserved.

*** CURRENT THROUGH THF 2005 SESSION ***
ANNOTATIONS CURRENT THROUGH June 24. 2005 ***

TITLE 49. EDUCATION
CHAPTER 6. ELEMENTARY AND SECONDARY EDUCATION
PART 10. CURRICULUM GENERALLY

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
Tenn. Code Ann. § 49-6-1018 (2005)

49-6-1018. Reprisal or retaliation prohibited -- Reporting harassment, intimidation or bullying - Immunity from
damages

(@ A school employee, stude. . or volunteer may not engage in reprisal or retaliation against a victim of, witness to.
or person with reliable information about an act of harassment, intimidation or bullying.

(b) A school employee, student or volunteer who witnesses or has reliable information that a student has been
subjected to an act of harassment, intimidation or bullying is encouraged to report the act to the appropriate school
official designated by the school district’s policy.

(c) A school employee who promptly reports an act of harassment, intimidation or bullying to the appropriate
school official in compliance with the procedures set forth in the school district's policy is immune from a cause of
action for damages arising from any failure to remedy the reported act.

HISTORY: Acts 2005, ch. 202, § 1



Rev. Code Ws>h.(ARCW)8§ 28A.300.285

Nothing tn this section requires the affected student to actually possess a characteristic that is a basis for the
harassment, intimidation, or bullying.

(3) The policy should be adopted or amended through a process that includes representation of parents or guardians,
school employees, volunteers, sti dents, administrators, and community representatives. It is recommended that each
such policy emphasize positive character traits and values, including the importance of civil and respu:tful speech and
conduct, and the responsibility of students to comply with the district's policy prohibiting harassment, intimidation, or
bullying.

(4) By August |, 2002, the superintendent of public instruction, in consultation with representatives of parents,
school personnel, and other interested parties, shall provide to school districts and educational service districts a model
harassment, intimidation, and bullying prevention policy and training material on the components that should be
included in any district policy. Training materials shall be disseminated in a variety of ways, including workshops and
other staff developmental activities, and through the office of the superintendent of public instruction's web site, with a
link to the safety center web page. On the web site:

(a) The office of the superintendent of public instruction shall post its model policy, recommended training
materials, and instructional materials;

(b) The office of the supenntendent of public instruction has the authority to update with new technologies access
to this information in the safety center, to the extent resources are made avail able; and

(c) Individual school districts shall have direct access to the safety center web site to post a brief summary of their
policies, programs, partnerships, vendors, and instructional and training materials, and to provide alink to the school

district's web site for further information.

HISTORY: 2002 c 207 § 2.
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ANNOTATED REVISED CODE OF WASHINGTON
2005 by Matthew Bender & Company, Inc..
a member of the LexisNexis Group.
All rights reserved.

**¢ STATUTES CURRENT THROUGH 2004 GENERAL ELECTION (2005 c 2) ***
*** ANNOTATIONS CURRENT THROUGH JUNE 21. 2005 ***

TITLE 28A. COMMON SCHOOL PROVISIONS
CHAPTER _A.600. STUDENTS

GO TO REVISED CODE OF WASHINGTON ARCHIVE DIRECTORY
Rev. Code Wash. (ARCW) § 28A.600.480 (2005)

§ 28A.600.480. Reporting of harassment, intimidation, or bullying ~ Retaliation prohibited - Immunity

(1) No school employee, student, or volunteer may engage ;n reprisal, retaliation, or false accusation against a victim,
witness, or one with reliable information about an act of harassment, intimidation, or bullying.

(2) A school employee, student, or volunteer who has witnessed, or has reliable information that a student has been
subjected to, harassment, intimidation, or bullying, whether verbalor physical, is encouraged to report such incident to
an appropriate school official.

(3) A school employee, student, or volunteer who prompuy reports an incident of harassment, intimidation, or
bullying to an appropriate school official, and who makes this report in compliance with the procedures in the district's
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Rev. Code Wash. (ARCW) § 28A.600.480

policy prohibiting bullying, harassment, or intimidation, is immune from a cause of action for damages arising from any
failure to remedy the reported incident.

HISTORY: 2002 c 207 § 4.
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*** Text current through the 3rd Ex. Sess. ***
**e and reflecting the Pension Bond Amendment referendum of June 25, 2005.***
*** Annotations current through May 27, 2005.***

Chapter 18 Education
Article 2C Harassment, Intimidation or Bullying Prohibition

GO TO WEST VIRGINIA STATUTES ARCHIVE DIRECTORY

W. Va. Code§ 18-2C-1 (2005)
§ 18-2C-' Legislative findings

The Legislature finds that a safe and civil environment in school is necessary for students to learn and achieve high

academic standards. The Legislature finds that harassment, intimidation or bullying, like other disruptive or .iolent
behavior, is conduct that disrupts both a student's ability to learn and aschool's ability to educate its studciiL, 1 a safe,

nonthreatening environment.

The Legislature further finds that students learn by example. The Legislature charges school administrators, faculty,
staff and volunteers with demonstrating appropriate behavior, treating others with civility and respect, and refusing to

tolerate harassment, intimidation or bullying.

HISTORY: 2001, c. 103.
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WEST VIRGINIA CODE ANNOTATED
© 2005 by Matthew Bender & Company, Inc.,
A member of the LexisNexis Group.

All rights reserved.

*** Text current through the 3rd Ex. Sess. **e
*** and reflecti, O Pension Bond Amendment referendum of June 25, 2005.***
*** Annotations i urrent through May 27, 2005.***

Chapter 18 Education
Article 2C Harassment, Intimidation or Bullying Prohibition

GO TO WIJ ST VIRGINIA STATUTES ARCHIVE DIRECTORY
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W. Va.Code§ 18-2C-4

Article 2C Harassment, Intimidation or Bullying Prohibition
GO TO WEST VIRGINIA STATUTES ARCHIVE DIRECTORY

W. Va. Code § 18-2C-4 (2005)
8§ 18-2C-4 Immunity

A school cnnloyee, student or volunteer is individually immune from a cause of action for damages arising Gam
reporting said incident, if that person:
(1) In good faith promptly reports an incident of harassment, intimidation or bullying;

(2) Makes the report to the appropriate school oificial as designated by policy; and

(3) Makes the report in compliance with the procedures as specified in policy.

HISTORY: 2001, c. 103.
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WEST VIRGINIA CODE ANNOTATED
© 2005 by Matthew Bender & Company, Inc.,
A member of the LexisNexis Group.

All nghts reserved.

*** Text current through the 3rd Ex. Sess. ***
*** and reflecting the Pension Bond Amendment referendum of June 25, 2005.***
**e Annotations current through May 27, 2005.***

Chapter 18 Education
Article 2C Harassment, Intimidation or Bullying Prohibition

GO TO WEST VIRGINIA STATUTES ARCHIVE DIRECTORY

W. Va.Code§ 18-2C-5 (2005)

§ 18-2C-5 Policy training and education

(a) Schools and county boards are encouraged, but not required, to form bullying prevention task forces, programs
and other initiatives involving school staff, students, teachers, administrators, volunteers, parents, law enforcement and

community members.
(b) To the extent state or federal funds are appropriated for these purposes, each school district shall:

(1) Provide training on the harassment, intimidation or bullying policy to school employees and volunteers who
have direct contact with students; and

(2) Develop a process for educating students on the harassment, intimidation or bullying policy.

(c) Information regarding the county board policy against harassment, intimidation or bullying shall be
incorporated into each school's current employee training program.

HISTORY:: 2001, c. 103.
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Hoonah School District found liable in slashing

By TONY CARROLL
JUNEAU EMPIRE

The Hoonah School District has been ordered to pay more than $80,000 to the victim of a
2002 classroom slashing attack involving high school girls.

Juneau Superior Court Judge Patricia Collins issued the judgment last week based on a
jury's verdict at the April trial Jurors found the school district 95  rcent liable for damages
to the victim, who was 13 at the time. They set pre-interest damages at $61,740.

"The school had the duty to protect its students,” said Louis Menendez, who filed the suit In
April 2003 on behalf of Christopher Mills, father of the victim. He said he was not surprised

by the way the jury divided the liability.

In the final judgment Collins ordered the Hoonah School District to pay $58,653 of the
award, plus $23,750 in interest. She ordered the assailant to pay $3,087 plus $1,250 in

interest.

The girl who committed the assault, who was 14, was named as a defendant in the suit.
Because of her age, her name is not printed.

"She was barely out of childhood,” her attorney, Tony Strong, said Wednesday. He said the
victim actually was his client's best friend.

Strong said the principal could have prevented the assault by separating the girls.

Anchorage attorney Frank Koziol, who represented the school district, declined to comment
on the case.

Strong said both girls testified at trial that his client told the principal to ""do something"
about the victim shortly before the assault, although the girls disagreed on whether she said

she would "kill her."

On Feb. 13, 2002, with no teacher in Room 418, Strong's client attacked the victim "without
provocation,” Menendez alleged. She used a butane lighter that had been modified to

include sharpened metal edges.

Before a teacher came into a classroom and separated the girls, the victim sustained cuts
on both sides of her face, on her right eyelid and below the right eyebrow, according to
Menendez' complaint, which was illustrated with pictures of the injuries.



Menendez argued the defend- mfailed to adequately supervise the classroom, and that
school officials knew or should have known the assailant was violent.

Strong said an alleged threat made by his client against a substitute teacher on Jan. 25,
2002, was taken out of context. He said her statement that she would get a gun and Kill the
woman if there weren't any laws came as part of a rambling statement after the substitute

sent her to the principal's office.

After that statement, police were notified and the school brought in a psychologist to see
the giri, Strong explained. He said the psychologist allowed his client back into school before

the assault.

Menendez argued In his original complaint that the school had an obligation to discover the
assailant was carrying a weapon and to warn other students and parents if a student is

carrying a weapon.

Strong argued that his client was being harassed by other students. She and her mother
had gone to school officials looking for something to be done. He said the girl was a
straight-A student until she got to the seventh grade and started drinking and associating

with an older crowd.

He said he believes testimony showing his client was harassed influenced the jury. He
talked with jury members after the trial. During the trial, one juror in a note to the judge
asked about the school's policy on harassment, he added.

The jury established the victim's losses at $25,000 for past noneconomic damages, $5,100
for future noneconomic damages and $31,640 for future economic damages.
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School Board to consider deal in assault case
NEGLIGENT: Lawyers reached a settlement of more than $50,000 for 6-year-old attacked

in the bathroom.

By KATIE PESZNECKER
Anchorage Dally News

(Published: May 6, 2006)

Lawyers representing the Anchorage School District and a 6-year-old boy who was sexually
assaulted by a classmate in a school bathroom have reached a tentative settlement.

The School Board will consider the deal in a closed-door session Monday afternoon before its
regular meeting. Neither party \ould reveal the amount of the potential agreement Friday, but if

board approval is required, it tops $50,000.

"We made good progress with the assistance of Judge (Craig) Stowers,” Superintendent Carol
Comeau said. "And the judge made a recommendation that we will present to the School Board in

executive session and we're hopeful this will bring things to ? conclusion.”

Dennis Maloney, attorney for the victim child and his parents, confirmed the parties reached
agreement this week, contingent on approval by the School Board.

All board president Jeff Friedman would say Friday was "we'll give it every due consideration.”

The two sides have been batJing in court hearings over the past year about the issues raised by
the lawsuit. With tr.al set for May 17, trial Judge Mark Rindner has already ruled that the School
District was negligent when it left the two young children unsupervised for nearly an hour,
something School District attorney Howard Trickey said was never disputed.

All that was left for a jury to decide is whether the boy was damaged, to what degree and how
much the district sh< uld pay.

Details of the assault, which occurred Sept. 14, 2004, in a batnroom stall at an Anchorage
elementary school, shocked the community when the lawsuit made them public. According to the
complaint, the two boys' first-grade teacher lost track of them during a 45-minute period. The
family of the victim asked for at least $100,000 and changes in district policies and training.

The names of the boys, fa,.lilies, school and teacher involved have not been made public. Police
investigated and said they believe a sexual assault happened but did not prosecute because of the

offender's age.

In pretrial hearings, the judge ruled the victim's parents were not legally eligible for monetary
damages from the district because of the negligence.

"The negligent supervision claims ... are not directed at the parents but ... at the child,” the judge
said. "(The) parents would have to be a direct victim of the negligence and | don't believe that's

the case."

http://www.adn.com/news/education/v-primer/story/7699590p-7610625c¢.html 5/6/2006
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However, because the coy's mother was the one who discovered her son Immediately after the
assault occurred and suffered what Maloney called "bystander emotional distress,” she could
receive damages, the judge decided. RIndner was waiting to hear all evidence before deciding

whetner the father qualified for damages too.
The district offered $25,000 to the parents and they accepted, both Trickey and Maloney said.

Trickey previously argued the bathroom assault wasn1t "foreseeable.” The judge said that didn't
matter. If the district leaves students unattended, an injury —no matter hov; unusual — is
possible, Rindner said.

"And Ms. Comeau acknowledges ... that a student can be eve: Kkilled if they're not supervised,” the
judge said.

District officials produced records of 78 additional cases from the past seven years categorized as
inappropriate sexual actions by elementary-age kids against classmates.

The majority, Rindner said, appeared to be "student on student play,” dearly different and
significantly less serious than what was alleged In this case. "But there are at least several of them
that aren't that different and | would think that even this type of injury ought to be foreseeable ...
if they leave kids unsupervised, given the history that seems to exist."”

The district scored a victory when Rindner denied the plaintiffs' request that he order a change in
policy governing how kids are monitored throughout the school day. Trickey protested that courts
shouldn't and usually don't impose new policies or training or otherwise interfere with the authority

of elected bodies.

Rindner agreed: He soid it's not his job to make district policy, but he did go on record as favoring
change.

"I, quite frankly, hope that the School District will maybe do some different things,” Rindner said.
"But... this case cant be about (how) | have to tell the School District what to do. It's about
whether or not (the victim) is entitled to damages ... for the negligence that | found has been

committed at this point.”

The judge on several occasions pushed both sides to settle "to avoid the need for the children to be
on the stand.”

The family of the accused boy was brought into the lawsuit by the School District, which claimed
the parents sh .'ld be held responsible because they allegedly did not warn school officials of their

son's problems.

Maloney said those parents have already settled with the victim's family for "a substantial sum.”

In records requested earlier this week by the Daily Ne ', the district reported spending almost
$360,000 on this case at last tally, including $274,367.50 in attorney's fees to Jermain, Dunnagan
& Owens; $45,368 for expert fees; and $40,135.74 for costs like copying, messengers, legal online
research and court reporters' time.

"This case is on the order of magnitude of four or five times what would be a normal (district)
case,” Trickey said.

http://www.adn.com/news/education/v-printer/story/7699590p-7610625c.html 5/6/2006


http://www.adn.com/news/education/v-printer/story/7699590p-7610625c.html




SENATE COMMITTEE REPORT

DATE: 4/26/05 FURTHER:

DATE TURNED
IN TO OFFICE:

Judiciary Committee considered HOUSE JOINT RESOLUTION NO. 9 am
HIJR 9 URGE CONGRESS HONOR EXXON VALDEZ JUDGMENT

Urging the United States Congress to honor the process and judgment of the federal courts in the case of the
Exxon Valdez disaster and to refrain from enacting legislation that would affect the outcome of the courts'

resolution of the case.

and recommends: CS Senate Bill
Same Title
] be replaced with CS E J] New Title
] adopt previous _ CS SCS House Sill:
[ ] Same Title
] attached amendment(s) [ j Technical Title
Change
] adopt Letter of Intent by Committee [ 1 New Title w
SCR #
] further referral to Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
I Department Date Fiscal Indet. Zero FN# I I Department Date Fiscal Indet. Zero FN#

[ 1 APPROPRIATION - no fiscal note

DoNot
Pass

Amend

SIGNATURES AND RECOMMENDATIONS:

Chair



10

12

24-L.S1915\A

SENATE CONCURRENT RESOLUTION NO.
IN THE LEGISLATURE OF ThE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE -SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Introduced:
Referred:

A RESOLUTION
Suspending Rules 24(c), 35, 41(b), and 42(e), Uniform Rules of the Alaska State
Legislature, concerning House Joint Resolution No. 9, urging the United States Congress
to honor the process anu judgment of the federal courts in the case of the Exxon \aldez

disaster and to refrain from enacting legislation that would affect the outcome of the

courts' resolution of the case.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

That under Rule 54, Uniform Rules of the Alaska State Legislature, the provisions of
Rules 24(c), 35, 41(b), and 42(e), Uniform Rules of the Alaska State Legislature, reg;irding
changes to the title of a bill, are suspended in consideration of House Joint Resolution No. <
urging the United States Congress to honor the process and judgment of the federal courts in
the case of the Exxon Valdez disaster and to refrain from enacting legislation that would

affect the outcome of the courts' resolution of the case.

New Text Underlined [DELETED TEXT BRACKETED]
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SENATE CS FOR HOUSE JOINT RESOLUTION NO. 9( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE -SECOND SESSION

BY

ered:
erred:

Sponsor(s): REPRESENTATIVES LEDOUX, Cara, Gruenberg, Thomas, Gultenhcrg, Kerttula, EIkins,
Gardner

SENATORS Elton, Ellis, Kookesh, Wagoner, Dyson, Gary Stevens
A RESOLUTION

Urging the United States Congress to honor the process and judgment of the federal
courts in the case of the Exxon Valdez disaster and to refrain from enacting legislation
that would affect the outcome of the courts' resolution of the case; urging the United
States Department of Justice and the Alaska Department of Law to identify all natural
resource damages from the Exxon Valdez oil spill that were unanticipated at the time of
the 1991 settlement, to develop plans to remedy the damages, and to present the
ExxonMobil Corporation with a request for the full $100,000,000 that is available

through the "Reopener for Unknown Injury™ clause of the 1991 civil settlement to carry

out these plans.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS, on March 24, 1989, (he Exxon Valdez ran aground on Bligh Reef in

Prince William Sound, Alaska, spilling more than 11,000,000 gallons of crude oil and
SCS HIR 9( )
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this nation has ever experienced"; and ]
\Y%
WHEREAS the groundii g and spill released oil across more than 10,000 square miles

of Alaska's coastal oceans and 1.300 miles of shoreline, including five state parks, four state
critical habitat areas, one state game sanctuary, and many Alaska Native ancestral lands; the
spilled oil killed hundreds of thousands of birds, marine mammals, fish, and invertebrates;
and the grounding and spill seriously disrupted the economy, culture, and livelihoods of
coastal residents; and
WHEREAS, on October9, 1991, the United States District Court for Alaska in
Anchorage approved a settlement (Civil Actions No. A91-082 and A91-083) between Exxon
Corporation, the United States of America, and the State of Alaska for damages to natural
esources, including publicly owned wildlife and wild lands, from the Exxon Valdez oil spill;
md
WHEREAS this settlement includes a clause that provides for a "Reopener for
Jnknown Injury,” which states that the governments may, between September 1, 2002, and
cptember 1, 2006, request that the ExxonMobil Corporation pay additional sums as needed,
p to $100,000,000, to restore oil-damaged populations, habitats, or species in the spill zone if
ie injury could not reasonably have been known nor anticipated at the time of the settlement;
nd
WHEREAS this provision was a key factor in addressing the uncertainty of the
ublic, the Alaska State Legislature, the United States Congress, the State of Alaska, and the
Inited States District Court regarding the potential for future danrges and, therefore, in
inning approval of this settlement; and
WHEREAS, in September 1994, a unanimous jury of Alaskans found Exxon
orporation liable for the Exxon Valdez oil spill and awarded damages of SS”billion to
ose injured by the spill, inclijidmgpunitive damages in the amowi|of SS'billifri; and_
WHEREAS, neariy®yedrs after the disaster, and-fmrc~ttrjir‘tfifyears after the
minal jury verdict, the victims are still awaiting resolution of the litigation; and
WHEREAS the Ninth Circuit Court of Appeals is currently reviewing the latest
peal of the damages order by Exxon Mobil Corporation and is expected to issue its decision

metime later this year; and
WHEREAS, during consideration by the United States Congress of the Oil Pollution

HIR 9( ) 2-
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Act of 1990, Exxon Mobil Corporation sought an amendment that would have substantially
reduced the punitive damages that it would have to pay for the Exxon Valdez oil spill;

WHEREAS scientists funded through the Exxon Valdez Qil Spill Trustee Council
and by federal and state agencies, universities, and private foundations have clcarl) and
conclusively demonstrated substantial long-term harm from the Exxon Valdez oil spill; heir
findings include evidence of direct and indirect harm to native species, coastlines, and the
peoples of the spill zone; and

WHEREAS all of these long-term damages from oil were unanticipated at the time of
the 1991 settlement because of the complexity of the intertidal spill zone environment, the
unexpected persistence of subsurface oil, species decline that did not become manifest until
after the settlement, and increased modem scientific recognition of the toxicity of oil to
wildlife; and

WHEREAS there exist many cost-effective restoration opportunities to mitigate these-
jnanticipated injuries; and

WHEREAS the governments are required to submit detailed plans for use of reopener
unds 90 days before a formal request to ExxonMobil Corporation, and the last day on which
he governments may make those requests is September 1, 2006; and

WHEREAS it is clearly in the interest of the citizens of Alaska that the gow”ments
ssert this claim for full payment for the additional damages from the Exxon Valdez oil spill;

BE IT RESOLVED that the Alaska State Legislature respectfully urges that the
Jnited States Congress respect the judicial process and refrain from enacting any legislation
lat would reduce or delay payment of the punitive damages awarded to more than 32,000
laintiffs as a result of 'he 1989 Exxon Valdez oil spill as finally determined by the federal
Durts; and be it

FURTHER RESOLVED that the Alaska State Legislature urges the United States
epartment of Justice and the Alaska Department of Law to identify all natural resource
images from the Exxon Valdez oil spill that were unanticipated at the time of the settlement,

develop plans to remedy the damages, and to present the ExxonMobil Corporation with a

quest for the full $100,000,000 available under the reopener clause to enact these plans; and
it

FURTHER RESOLVED that the Attorney General of the State of Alaska or the

-3- SCS HIR 9( )
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Attorney General of the United States report to the Alaska State Legislature on or before
June 2, 2006, on the status of the governments' claim for reopener damages.

COPIES of this resolution shall be sent to the Honorable George W. Bush, President
of the United States;, the Honorable Richard B. Cheney, Vice-President of the United States
and President of 'he U.S. Senate; the Honorable Bill Frist, Majority Leader of the U.S. Senate;
the Honorable Harry Reid, Minority Leader of the U.S. Senate; the Honorable J. Dennis
Hasten, Speaker of the U.S. House of Representatives; the Honorable John Boehner, Majority
Leader of the U.S. House of Representatives; the Honorable Nancy Pelosi, Minority Leader of
the U.S. House of Representatives; the Honorable Alberto Gonzales, Attorney General of the
United States, the Honorable David W. Marquez, Alaska Attorney General, and the
Honorable Ted Stevens and the Honorable Lisa Murkowski, U.S. Senators, and the Honorable

Don Young, U.S. Representative, members of the Alaska delegation in Congress.

SCS HIR9( ) -
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A laska State Legislature

Senator Hollis French

SJR 17 Exxon Valdez Reopener

Sponsor Statement

SJR 17 urges the United States Department of Justice or the Alaska Department of Law
to pursue the $100 million made available for mitigation of unanticipated damages
stemming from the 1989 Exxon Valdez oil spill. The 1991 civil settlement contains a
“Reopener for Unknown Injury" clause which provides that between September 1, 2002
and September 1, 2006, the g >vemments can request an additional $100 million from the
Exxon Corporation if they determine that the spill had caused substantial, unanticipated
harm, and present a cost-effective plan to remedy that harm. This provision is on top of
the $900 million already paid for civil recovery, $100 million in criminal restitution, and
a $25 million fine. This will not affect the ongoing litigation regarding the over $5
billion Exxon owes to individual Alaskans in punitive damages. The resolution also
requests an update on or before March 24, 2006, the 17thanniversary of the spill, from the
Attorneys General of Alaska or the United States regarding the states of this claim.

Since the spill and settlement, scientists funded by the initial payments have determined a
number of unanticipated injuries to the spill zone. One major result of the spill that did
not become evident until after the settlement was the 1993 crash of the herring
population. Scientists since that time have determined that crude oil affected the
reproductive processes of the herring, which explains the delayed onset of the population
crash. Other significant discoveries regard lingering oil. A number of beaches in Prince
William Sound still contain significant amounts of oil that has yet to biodegrade as
expected. Since the spill and settlement, scientists have also realized the toxicity of crude
oil to wildlife, a danger that was underestimated at the time. These issues, among others,
show the necessity of th"se additional funds to restore these areas to health.

The Kenai Peninsula Borough, Kodiak Island Borough, and City of Cordova have already
passed resolutions in support of this action.

January-May: Slate Capitol * Juneau. Alaska 99801 ¢ (907) 465-3892 « | (866) 465-3892 « Fax: (907) 465-6595
June-December: 716 West 4th Avenue * Anchorage. Alaska 99501 « (907) 269-0234 « Fax: (907) 269-0238
Senator_Hollis_French@]legis.state.ak.us
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: J

2006 LEGISLATIVE SESSION Bill Version: CSSJR 17(RES)
(S) Publish Date: 4/27/06

Revision Date/lime (Note if correction): Dept. Affected All

Title Exxon Valdez Spill Damages RDU
Component

Sponsor Sen. French

Requester Senate Resources Committee Component No.

(Thousands of Dollars)

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0

0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | j

(CHANGE IN REVENUES ( ) r

FUND SOURCE (Thousands of Dallars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Spedfy Type-Do not abbreviate)

TOTAL 0.0 00 0.0 0.0 0.0 0.0
Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:
POSITIONS
| Full-time
| Part-time
(Temporary

ANALYSIS: (Attach a separate page if necessary)

This resolution would not have a fiscal impact on any state agoncy.

Phone 465-4676
Date/Time 4/17/06 1:22 PM

Date 4/17/2006

Prepared by: Jack Kreinheder, Senior Analyst
Division Office of Management and Budget

Approved by: Cheryl Frasca Director
Agency Office of Management and Budget
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NATIONAL DESK

WASHINGTON AT WORK;In Exxon Deal, Transportation

ChiefWins Another One for the President
By KEITH SCHNEIDER, SPECIAL TO THE NEW YORK TIMES (NYT) 1673 words
Published: March 21.1991

WASHINGTON, March 20 -

A week ago Tuesuay, Lawrence G. Rawl, the chairman of Exxon, flew to Washington. In an informal
ceremony at the Justice Department just before midnight he signed a $1.1 billion settlement that he
hoped would put the nation's worst oil spill, and the two years of civil and criminal cases that followed,

behind him and his company.

Standing with Mr. Rawl, Gov. Walter J. Hickel of Alaska and the lawyers for the Department of Justice
was Transportation Secretary Samuel K. Skinner.

Once again Mr. Skinner had pulled it out for the White House, bringing to a successful conclusion talks
that by all accounts could easily have tipped the other way.

"l viewed my job as a facilitator,” said Mr. Skinner, a former United States Attorney from Chicago.
"You had a huge amount of egos and interests that had to be blended together.

"In my experience I've found that if the principals dontwant to settle they look for an opportunity to
get out. In this case everybody wanted a deal because they knew the alternatives didn't make sense."

A 52-year-old lawyer and protege of James R. Thompson, the former Governor of Illinois who at one
time was considered as a potential national Republican figure himself, Mr. Skinner has made his career
in the capital handling domestic political issues without embarrassing the President. His background as
a litigator has helped. So has his instinct for the spotlight and his good feel for the Washington social

circuit. In Response to Disasters

When the tanker Exxon Valdez struck a reefin Prince William Sound in Alaska on March 24, 1989,
spilling 11 million gallons of Alaska crude into the sound and turning beaches into a chaos of oil-
soaked birds and dying otters, it was Mr. Skinner who was dispatched to supervise the Government's

response.

Earlier that month, when machinists at Eastern Airlines went on strike, President Bush tapped Mr.
Skinner instead of Elizabeth Dole, then Secretary of Labor, to handle the strike. Mr. Skinner's advice to
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the President: stay out of the struggle.

In September 1989 Hurricane Hugo swept through the Caribbean and struck the mainland in South
Carolina, killing 24 Americans and causing immense property damage. A month later a powerful
earthquake hit the San Francisco Bay area, killing 59 people. In both disasters Mr. Skinner was called

n.

Now there is the Exxon deal. With his company facing a criminal trial in April and civil litigation
afterwards being prepared by the Justice Department, Mr. Rawl had been ready for months to talk. "Its
been a burden to ua,” the Exxon chairman said in a news conference on March 13 in Irving, Tex. Eager

for a Settlement

Governor Hickel, an independent, wanted a consistent source of money to continue recovery work in
Prince William Sound, the source of a prosperous fishing and tourism industry.

The Federal Government was eager to settle, too. The civil case against Exxon was expected to take at
least five years to litigate, and in the criminal case, scheduled to begin April 10, the Justice Department
was going to be testing new applications of environmental law. Nobody knew how ajury would

respond.

"The cleanup efforts Exxon had made in the sound made a significant difference,” Mr. Skinner said.
"Nature had also dor.e a tremendous job there. Scientists were telling everybody this was not a

multibillion-dollar damage suit.”

Mr. RawJ and Lee R. Raymond, Exxon's president, flew to Juneau, Alaska, on Jan. 15 at Governor
Hickel's invitation. The state and the Federal Government had agreed three weeks earlier to work
together, he told them. Mr. Raymond called Mr. Skinner and told him that the Governor was seeking an

agreement.

Mr. Skinner said he believed that a successful negotiation was possible, but only if it was conducted ai
the Cabinet level. "I said this case will not be settled by lawyers,” Mr. Skinner said. "First of all, they
don*know how to settle it. Second, they have a built-in conflict of interest. This could go on for years."”

The Chairman Cools His Heels

On Feb. 5 Mr. Rawl and Mr. Raymond were asked to come to Washington for a meeting at the
Commerce Department with the Federal and state negotiators: Mr. Skinner; Manuel Lujan Jr., Secretary
of the Intenor; William K. Reilly, Administrator of the Environmental Protection Agency; John
Knauss, Administrator of the National Oceanic and Atmospheric Adminstration; Governor Hickel and

Charles E. Cole, the Alaska Attorney General.

Mr. Rawl, a combative executive whose four-year tenure as Exxon's chairman had been marred by the
oil spill, was in a dour mood, several negotiators recalled. After being asked to wait outside a
conference room for 30 mmutes while the government officials finished a meeting, Mr. Rawl became

furious.

"I went out twice and asked them to please be patient,” said Thomas A. Campbell, general counsel of
the National Oceanic and Atmospheric Administration, who organized the meeting. "Rawl said: 'Just
tell them they don't need to take much time. What | 'm going to say is short and sweet.' He was going to
tell them he's had it, he'll see them in court.”
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Mr. Skinner said that when the Exxon chairman entered the roum he lashed out at the negotiators,

saying he was sick and tired of how the company had been treated by the Government, the news media
and the people of Alaska. Exxon had spent $2 billion to help clean up Prince William Sound, Mr. Rawl
said, more than had ever been spent by any company for an environmental restoration project, and had

received no credit.
Nobody responded until Mr. Skinner disarmed Mr. Rawl, according to participants.

"Look, Larry,” said Mr. Skinner, whose department includes the Coast Guard and who has developed a
personal relationship with Mr. Rawl in the two years since the spill. "Let's not relive it. If we do, we'll

never get past it."

Over the next 90 minutes, participants say, the broad outline of a settlement of the civil claims was
established. Following Mr. Hickel's lead, the state and the Federal Government said they were looking
for at least $1 billion. Mr. Reilly insisted that the settlement include $300 million more to be put into a
special fund it more damage was found, a provision that came to be known as the "reopener clause."

Mr. Rawl and Mr. Raymond said that they wanted the settlement to make Exxon immune to any more
state and Federal claims, that they did not want to pay the money in alump sum and that they hated the

reopener clause.

Three more meetings were held in Washington in February and early March before lawyers were
dispatched on March 3 to put the agreement into legal language. With Washington gripped by the
Persian Gulf war, the group was able to work undistracted by reporters or environmental groups or

other interests.

"This had to be handled by the principals only, and it had to be handled in a short period,” Mr. Skinner
said.

Through February, the talks were never far from collapse. "We knew the longer the discussions went on
the harder it would be to put it together,” the Secretary said.

Justice Department lawyers and other participants credit Mr. Skinner with keeping Exxon and
government officials at the table.

When Mr. Rawl and Mr. Raymond almost walked out because of Mr. Reilly's insistence that the
agreement should have a reopener clause, Mr. Skinner told them the E.P.A. administrator's signature on
the agreement was vital politically. Without it, the Secretary said, the Bush Administration and Exxon
would have a hard time justifying the settlement to environmental groups.

And when Exxon insisted that Mr. Reilly be barred from attending a meeting on Feb. 24, Mr. Skinner

assured Mr. Reilly that the Government would not negotiate something the E.P.A. administrator was
able to accept. In the end, Exxon and Mr. Reilly accepted a provision that called for the company to
nd up to $ 100 million after the year 2001 if more work in the sound was needed.

Mr. Skinner also kept the White House informed. During a meeting at the White House Tohn H.
Sununu, the President's chief of staff, remarked that the $1.1 billion deal sounded "like an awful lot of
money,” Mr. Skinner said. Bui he assured Mr. Sununu that the agreement between the Government,

Alaska and Exxon would be a good deal for everybody.
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Exxon and its shipping subsidiary pleaded guilty to four criminal misdemeanor violations of
environmental law and agreed to pay a $100 million fine. It was the largest penalty ever assessed in a
pollution case, more than three times higher than the $29.7 million that the Government collected in
1990 for ail environmental crimes. Even more, from the White House point of view, it makes good on

Mr. Bush's campaign promise to penalize polluters.

From the state's point of view, the cost of the settlement, $1 1 billion, will keep Exxon involved in the
restoration of Prince William Sound for at least a decade.

Exxon, like any corporation (or person, for that matter;, would have preferred not to spend any money.
But Mr. Rawl said last week that he thought the settlement was good for the company. Paid out
annually over 10 years, the payments reach a maximum of $190 million this year, and then drop to $70

million each year from 1994 to 2001.

To a corporation with an annual revenue of $100 billion, the cost of the settlement each year is roughly
the same as drilling two difficult offshore wells. "It will not curtail any of our plans,” Mr. Rawl said.
Samuel Knox Skinner Bom: June 10, 1938. Hometown: Chicago. Education: B.S., University of
llinois; J.D., DePaul University. Career Highlights: 1961-68, various positions with I.B.M.; 1968-75,
served in the Office of the United States Attorney for the Northern District of lllinois; 1975-77, United
States Attorney for that District; 1977-89, private practice with law firm of Sidley & Austin; 1984-88,
chairman, Regional Transportation Authority of Northeastern Illinois; 1988, named Secretary of

Tiunsportation. Hobbies: Flying; golf.

Photo: "l viewed byjob a a facilitator,” said Transportation Secretary Samuel K. Skinner of Exxon's
Justice Department settlement. 'You had a huge amount of egos and interests that had to be blended
together.” (Marty Katz for The New York Times)
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Cityjoe

Senator Hollis French
State Capitol, Room 504
Juneau, AK 99801-1182

Senator French:

As Mayor of Cordova, | strongly support SJR17 and HIR29 urging the United States Department of
Justice ana die Alaska Department of Law to request the full S100,300,000 that is available through the
""Reopener for Unknown Injury” clause ofthe 1991 civil seitlemem from the ExxonMobil Corporation.
As you are aware, the residents of Cordova and the Prince William Sound natural resources were
tremendously impacted in 1989 when the Exxon Valdez went agrm nd spilling approximately 11 million
gallons ofNorth Slope crude oil into our pristine waters. Many lingering effects from that oil spill still
remain today.

Independent research has shown without a doubt that several beachm in Prince William Sound still
contain Exxon Valdez oil and it still remains highly toxic. This toxir.ity has affected the use of the beaches
by locals for recreational and cultural uses. The Prince William Soi nd herring fishery collapsed in 1993
when juvenile recruitment herring, which were spawned shortly aft >¥the oil spill, failed to survive to
become viable spawning adult fish. Recruitment failures of Prince William Sound herring remains a
chronic problem. The Prince William Sound herring fishery at one ime contributed between $5 million
and $12 million a year to the Cordova economy. That once lucrativ; herring fishery no longer exists.

These arcjust two examples of the lingering effects from the Exxor Valdez oil spill that no one could
foresee in 1991. At this time, no one has an answer on how to corrc” these lingering effects. The
“Rcopener for Unknown Injury” clause needs to be exercised so thr issues of lingering effects can be
addressed.

| have attached a resolution that passed unanimously by the Cordovi City Council supporting the

“Rcopener for Unknown Injury” clause of the settlement. The city ..upports your efforts to fulfill the
intent ofthe 1991 civil settlement from the ExxonMobile Corporation.

Joysc
Mayor City of Cordova

TU: so

Cc Representative William Thomas
Senator Albert Kookesh

602 Railroad Avenue P.O.Box 1210 Cordova. Alaska 99574 Telephone (907)424-6200 Fax (907) 424-6000
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CITY OF CORDOVA, A.-ASKA
RESOLUTION 12-Of-Sl

ARESOLUTION OF SUPPORT BY THE CITY COUNCIL OF THE CITY OF
CORDOVA, ALASKA, TO REOPEN THE 1991 CI ML SETTLEMENT FROM THE
EXXON VALDEZ SPILL AND CLAIM THE FULL 5100 MILLION FOR MITIGATION
OF UNANTICIPATED LONG-1 TERMHARM

WHEREAS, on October 9,1991, the U.S. District Court of Alaska in Anchorage
approved a settlement among Exxon, die United States, an 1the state of Alaska for damages to
“natural resources” (publicly-owned wildlife and wild lanr s) from foe Exxon Valdez oil spill

(EVOS); and

WHEREAS, this settlement included a clause foal provided a “Rcopener for Unknown
Injury,” which states (essentially) that, between Septemba 1,2002, and September 1,2006,
Exxon shall pay to the Governments such additional sums as are required (up to $200 million) to
restore oil-damaged populations, habitats, or species in the spill zone ifthe injury could not
reasonably have been known nor anticipated at the time ofdie settlement; and

WHEREAS, unanticipated long-term harm from the Exxon vaide: oil spill has been
clearly and conclusively demonstrated by scicnti is funded through the EVOS Trustee Council
and, separately, through federal and state agencies, universities, anti private foundations; and

WHEREAS, unforeseen damage includes delayed recovery of 5-6 years for pink
salmon; about 8 years for black oystercatchers and river oters; and 15 or more years for mussel
beds and beach communities, sea otters, and fish-eating onas (from slow replacement of losses
after spill); and

WHEREAS, unforeseen damage includes species itot recovered after 15 or more years
such as: harlequin ducks, Pacific herring, pigeon guillemo s, harbor seals (from slow
replacement of losses after spill), and mammal-eating orcai (from spill losses and impaired
reproduction *,,dto high body burdens of PCBs); and

WHEREAS, unforeseen damage includes indirect effects to species like black-lcgged
kittiwakes that were not initially harmed by the spill, but were harmed through spill-related loss
of prey species such as Pacific herring; ad

WHEREAS, much of the documented unforeseen <araage siems fromunexpectedly high
levels of spilled oil, which remains buried in the intertidal ;;0one and which NOAA scientists now
estimate will take at least another 20 years to naturally degi ade; and

WHEREAS, all of these long-term damages from (il were completely unanticipated at
foe time of settlement because the understanding of oil toxi city then held that oil only caused
short-term harm at water levels of parts per million, while jdentists now realize that oil also
causes long-term harm at water levels of parts per billion and trillion; and

Res. 12-05-51
Page 10f2
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m WHEREAS, because of the scientific finding that cil is more toxic than previously
thought, it is critical to educate the public as to this finding and take measures to reduce risk of

spills as well as to mitigate lingering harm; and

WHEREAS, none of the three parties to die settlement— Exxon, the federal government,
or the State of Alaska— have petitioned to reopen the settlencnt.

NOW, THEREFORE, BE IT RESOLVED thatthe City Council of the City of
Cordova, Alaska, hereby requests the United States Department o f Justice and the State of
Alaska to reopen the 1991 civil settlement and claim the entire $100 million for mitigation
projects; and

BE IT FURTHER RESOLVED THAT the US Jisticc Depailment and the State of
Alaska consider, at aminimum, the following potential mitigation projects:

Mitigation oflingering ham:

. Monitor weathering and toxicity of residual oil under b aches

Monitor recovery of and oil contamination in, sucsisteice foods on oiled beaches

Continue to monitor species that have not yet recovere(

Establish, and compensate for, cost ofunforeseeninjur rto species

Conduct a feasibility study and oohcrt epidemiology stiidy on cleanup workers whose health

may have been impaired by the EVOS cleanup

6. Study of treated and untreated beaches to determine if iny treatment methods used during the
EVOS cleanup actually worked; i.e., improved recovert ofbeach ecology over the long-term

abswn

Public education:

1. Fund an assessment of injured resources through the N, itional Research Council

2. tund areview and assessment of oil spill cleanup prod; icts that are not toxic to humans or th«
environment through the National Research Council

3. Develop and implement national education programs o i new understanding that oil is more
toxic than previously thought to humans and the environment (like tobacco industry
settlement)

Measures to fAdjice rijk pflarssenilh.
1. Endow citizen oversight council for the Trans-Alaska | ipeline System (estimated cost. S25
million)

PASSED AND APPROVED THIS 71H DAY OF DECEMBER, 2005.

Res. 12-05-51
Page 2 0f2
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O ffice o ftheBorough M ayor
710 Mill Bay Road
Kodiak, Alaska 99615

Phone (907) 486-9310  Fax (907) 486-9391
E-mail: jnielsen@kib.co.kodiak.ak.us

February 8, 2006

Senator Hollis French
State Capitol, Room 504
Juneau, AK 99801

Dear Senator French:
Subject: Letter of Support for SjR 17 and HJR 29

I am writing on behalfof myse'fand the Kodiak Island Borough Assembly to express support for
Senate Joint Resolution No. 17 and House Joint Resolution No. 2*>

On November 3, 2005, the Assembly unanimously adopted the attached resolution, Kodiak
Island Borough Resolution No. FY2006-17, urging the United States Department of Justice and

the State of Alaska to reopen the 1991 Ci\ Settlement from the Exxon Valdez Oil Spill and to
claim the full $100 million for mitigation of unanticipated long-term harm.

The Assembly | understand the importance of the need to develop plans to remedy the
damages caused by tht Exxon Valdez spill to coastal communities such as Kodiak. It is clearly in
the interest of the citizens Kodiak and the citizens of Aiaska to assert this claim for full payment.

Sincerely,

OFFICE OF THE MAYOR

Borough Mayor
Nj

Enclosure

N:ACL\MAY OR\F.xxon.doc
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Introduced by: Meyor Selby

Requeued by: Assembly
Introduced: 1-/03/2006
Adopted: 11/03/2006

KODIAK ISLAND BOROUGH
RESOLUTION NO. FY2006-17

A RESOLUTION OF THE KODIAK ISLAND BOROUGH ASSEMBLY URGING
THE UNITED STATES DEPARTMENT OF JUSTICE AND THE STATE OF ALASKA
TO REOPEN THE 1991 CIVIL SETTLEMENT FROM THE EXXON VALDEZ OIL SPILL AND
CLAIM THE FULL $100 MILLION FOR
MITIGATION OF UNANTICIPATED LONG-TERM HARM

WHEREAS, on October 9, 1991, the U.S. District Court cf Alaska in Anchorage approved a
settlement among Exxon, the United States, and the state of Alaska for damages to "natural
resources' (publicly-owned wildlife and wild lands) from the Exxon Valdez oil spill (EVOS); and

WHEREAS, this settlementincluded a clause that provided a *'Reopener for Unknown Injury,” which
states (essentially) that, between September 1,2002, and September 1,2006, Exxon shall pay to the
Governments such additional sums as are required (up to $100 million) to restore oil-damaged
populations, habitats, or species in the spill zone if the injury could not reasonably have been known
nor anticipated at the time of the settlement; and

WHEREAS, unanticipated long-term harm from the Exxon Valdez oil spill has been clearly and
conclusively demonstrated by scientists funded through the EVOS Trustee Council and, separately,
through federal and state agencies, universities, and private foundations; and

WHEREAS, unforeseen damage includes delayed recovery of. 5-6 years for pink salmon, about 8
years for black oystercatchers and river otters; and 15 or more years for mussel beds and beach
communities, sea otters, and fsh-eating areas (from slow replacement of losses after spill); and

WHEREAS, unforeseen damage includes species not recovered after 15 or more years such as:
harlequin ducks, Pacific herring, pigeon guillemots, harbor seals (from slo. ' replacement of losses
after spill), and mammal-eating orcas (from spill losses and impaired reproduction due to high body

burdens of PCBs); and

WHEREAS, unforeseen damage includes indirect effects tospecies like black-tegged kittiwa’es thatwere
not initially harmed by the spill, butwere harmed through spill-related loss of prey spedes s- ch as Pacific

herring; and

WHEREAS, much of the documented unforeseen damage stems from unexpectedly high levels of
spilled oil, which remains buried in the intertidal aine and which NOAA scientists now estimate will

take at least another 20 years to naturally degrade; and

WHEREAS, all of these long-term damages from oil were completely unanticipated at the time of
settlement because the understanding of oil toxicity then held that oil only caused short-termharm at
water levels of parts per million, while scientists now realize that oil also causes long-term harm at

water levels of parts per billion and trillion: and

WHEREAS, because of the scientific finding that oil is more toxic than previously thought, itis critical
to educate the public as to this finding and take measures to reduce risk of spills as well as to mitigate

lingering harm; and

Resolution No. FY2008-17

Kodiak Island Borough Alaska
Page 1 of 2



WHEREAS, none of the three parties to the settlement-Exxon, the federal government or the State
of Alaska-have petitioned to reopen the settlement

NOW, THEREFORE, BE FTRESOLVED BY THE ASSEMBLY OF THE KODIAK ISLAND BOROUGH
THAT the Assembly hereby urges the United States Department of Justice and the State of Alaska to
Reopen the 1991 Civil Settlement From the Exxon Valdez Oil Spill and Claim the Full $100 Million for
Mitigation of Unanticipated Long-Term Harm: and

.BE IT FURTHER RESOLVED THAT the US uustice Department and the State of Alaska consider, at
a minimum, the following potential mltigatio.. projects:

Mitigation of llnaenng harm:

Monitor weathering and toxicity of residual oil under beaches

Monitor recovery of, and oil contamination in, subsistence foods on oiled beaches

Continue to monitor species that have not yet recovered

Establish, and compensate for, cost of unforeseen injury to species

Conduct a feasibility study and cohort epidemiology study on cleanup workers whose health may

have been impaired by the EVOS cleanup

6. Study of treated and untreated beaches to determine if any treatment methods used during the
EVOS cleanup actually worked; i.e., improved recovery of beach ecology over the long-term

o wN e

Public education:
1. Fund an assessment of injured resources through the National Research Council

2. Fund a review and assessment of oil spill cleanup products that are not toxic to humans or the

environment through the National Research Council
3. Develop and implement national education programs on new understanding that oil is more toxic
than previously thought to humans and the environment (like tobacco industry settlement)

Measures to reduce risk of large spills:
1. Endow citizen oversight council for ihe Trans-Alaska Pipeline System (estimated cost: $25 million)

ADOPTED BY THE ASSEMBLY OF THE KODIAK ISLAND BOROUGH
THIS THIRD DAY OF NOVEMBER 2005

Kodiak Island Borough

ATTEST:

Resolution No. FY2000-17
Page 2 of 2

Kodiak Island Borough Alaska
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Introduced by. Martin
Date: 12/06/05
Actioa; Adopted as Amended
Vote: 7 Yea, 2No

ajINAl peninsula borough
RESOLUTION 2005-105

ARESOLUTION SUPPORTING REOPENING THE 1991 CIVIL SETTLEMENT FROM
THE EXXON VALDEZ OIL SPILL AND CLAIMING THE FULL $100 MILLION FOR

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

Kenai Peninsula Borough, Alaska

MITIGATION OF UNANTICIPATED LONG-TERM HARM

On October 9, 1991, the U.S. District Court of Alaska in Anchorage approved a
settlement among Exxon, the United States, and the State of Alaska for damages
to “natural resources” (publicly owned wildlife and wild lands) from the Exxon

Valdez oil spill (EVOS); and

this settlement included a clause that provided a “Reopencr for Unknown Injury,”
which states (essentially) that between September 1, 2002, and September 1,
2006, Exxon shall pay to the governments such additional sums as arc required
(up to $100 million) to restore oil-damaged populations, habitats, or species in the
spill zone ifthe injury could not reasonably have been known nor anticipated at
the time ofthe settlement’, and

unanticipated long-term harm from the Exxon Valdez oil spill has been clearly
and conclusively demonstrated by scientists funded from the EVOS Trustee
Council and separately through federal and state agencies, universities, and

private foundations; and

the severity and duration of the impact this oil spill would have on the native
villages in Kachemak Bay, as well as the entire coastline of the Kenai Peninsula
extending south from Seward to the west side of the Kenai Peninsula was not, and
could not have reasonably been known as the above-described effects on species
have drastically damaged these areas and the native village lifestyle, economics

and populations; and

all of these long-term damages from oil were completely unanticipated at the time
of settlement because the understanding of oil toxicity then held that oil only
caused short-term harm at water levels of parts per million, while scienti. now
realize that oil also causes long-term hard at water levels of part per billion and

trillion; and

none of the three parties to the settlement - Exxon, the federal government, or the
State of Alaska - have petitioned to reopen the settlement;

Resolution 2005-105
Pago 1of2
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NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:

SECTION 1. That the Kenai Peninsula Borough Assembly hereby requests the United States
Department of Justice and the State of Alaska to reopen the 1991 civil settlement
and claim the entire $100 million for mitigation projects; and

SECTION 2. That copies of this resolution shall be sent to Governor Frank Murkowsld,
Senator Thomas Wagoner, Senator Gary Stevens, Senator Con Bunde, Senator
Albert Kookcsh, Represerfstive Woodie Salmon, Representative Mike Hawker,
Representative Mike Chenault, Representative Kurt Olson, Representative Paul
Seaton, U.S. Attorney Timothy M. Burgess and Department of Natural Resources
Commissioner Michael Mcnge.

SECTION 3. This resolution takes effect immediately upon its adoption.

ADOPTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS 6TH
DAY OF DECEMBER, 2005.

Long, Asscmmy “resident

Resolution 2005-105 Kcnat Paninsula Borough, Alaska

Page 2 0f2
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43961 Kalifomsky Beach Road ¢ Suite E * Soldotna, Alaska ¢ 99669
(907) 262 2492 « Fax: (907) 262-2898 « £ Mall: kpfa@alaska.net

May 3,2000

Governor Frank Murkowslri
P.O. Box 110001
Juneau, AK 99811-0001

Dear Governor Murkowsld,

Kenai Peninsula Fisherman’s Association (KPFA) is in full support of the “Re-opener for
Unknown Injury” (RUI) clause.

We would like the US Department of Justice and the Alaska Department of Law to fully
identify all natural resource damages resulting from the Exxon Valdez Oil Spill (EVOS) -
including those effects which were unanticipated at the time of the 1991 settlement From
this assessment, plans must be developed to remedy the damages. Finally™ the proceedings
must be initiated to reopen the 1991 civil settlement so that claim ofthe full $100,000,000
allowed by the “Re-opencr for Unknown Injury” clause may be made.

Research funded through the EVOS trustee and other reputable institutions have identified,
both clearly and concisely, substantial long tenn harm from the Exxon Valdez oil spill.
These findings include concrete evidence ofdirect end indirect harm to native species, coast
lines, and people of the spill zone. Many of the long term damages from oil were
unanticipated at the time of the 1991 settlement This can be attributed to the complexity of
the Ui.®r tidal spill zone environment, the unexpected persistence of subsurface oil, species
decline which did not fully manifest itselfuntil after the settlement and increase recognition

by modem science of the toxicity ofoil to wildlife.

Critical for assessment and mitigation for the distant future requires accountability to
continue the State’s responsibility to the public trust. Itis imperative that the State and future
generations should not have to shoulder these unintended costs

Respectfully,

Paul A Shadura Il
Executive Director
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A 1l aska State L egislature

INTERIM ADDRESS
112 Mill Day Road
Kodiak, AK 99615

(907) 486-8872
Fax (907)486-5264

SESSION ADDRESS
Alaska Stale Capitol
Juneau, AK99801-1182
(907)465-2487

Fax (907)465-4956

Representative Gabrielle LeDoux

MEMO

TO: MEMBERS OF SENATE JUDICIARY
FROM: REPRESENTATIVE GABRIELL E LEDOUX
SUBJECT:HOUSE JOINT RESOLUTION 9

DATE:  5/3/2(X)6

Litigation Status on Exxon.

Oral Argument occurred on January 27, 2006 before Judges Schroedcr, Browning and Kleimeld.
The argument is available on line to listen to at: www.ca9.uscouits.gov. Once there, hit a button
in the upper left hand comer of the site for "audio files," and then enter 04-35182 in the field that
requests a ""case number." The argument takes about one hour. There are no time constraints on

the court for issuance of its decision.

Once the three judge panel rules, a party unhappy with its result may ask a larger panel of 15
judges from the circuit to hear the case, called en banc consideration. If granted, that would
trigger a delay, probably including a new argument to the larger panel, and a new decision.

If denied, the 9th circuit decision would be final, and a party unhappy with the court’ result
would have to ask the supreme court to hear the case through a petition for certiorari. We
estimate that the least amount of time for the supreme court to deny certiorari is approximately 7
months from the final 9th circuit decision. Of course, if the supreme court took the case, the

process would take longer.

Representative_Gabrielle_LcDoux@ legis.state.ak.us
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A laska State Legislature

SESSION ADDRESS INTERIM ADDRESS
Alaska State Capitol 112 Mill Bay Roedd
Juneaut AK 998011182 Kodiak, AK 99615
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Representative Gabrielle LeDoux

SPONSOR STATEMENT FOR HOUSE JOINT
RESOLUTION 9

This resolution from the Alaska State Legislature urges that the United States Congress
respect thejudicial process and refrain from enacting any legislation that would alter the
punitive damages awarded to more than 32,000 plaintiffs as a result of the 1989 Exxon
Valdez oil spill as finally determined by the federals courts.

Nearly 15 years after the disaster, and more than ten years after the original jury verdict,
the plaintiffs are still waiting resolution of the lawsuit.

While the United States Congress considered the Oil Pollution Act of 1990, Exxon Mobil
Corporation sought an amendment that would have substantially reduced the punitive
damages that it would have paid for the Exxon Valdez oil spill. This resolution urges
Congress only to let the courts determine this matter.

Representative_Gabrielle_LeDoux@ legis.state.ak.us
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To: Rep. LeDoux At: 465-4956

UNITED FISHERMEN OF ALASKA

211 Fourth Street. Suite 110
Juneau, Ataeka 99601-1172
(907)900-2620
(907) 403-2545 Fax
E-Man: utaOufa-llah.org
www.uta-Aen.org

March 3,2005

Representative Ralph Samuels, Co-Chair
House Resources Committee

Alaska State Legislature

State Capitol (Mail Stop 3100)

Juneau AK 99801-1182

Dear Representative Samuels,

UFA represents thirty-cne Alaska commercial fishing groups and hundreds of individual
fishermen, crew members and related businesses.

United Fishermen of Alaska (UFA) supports HIR 9 as a meaningful statement from the
State of Alaska to urge that the United States Congress respect thejudicial process and

refrain from enacting any legislation that would alter the punitive damages awarded to

more than 32,000 plaintiffs as a result of the 1989 Exxon Valdez oil spill as finally

determined by the federal courts.

The sixteen year delay in just compensation has prolonged the economic damage from
the spill beyond justification. All reasonable positions in this sad episode have received
due process in courts. Fishermen and communities should be compensated without any

undue further delay.

Wc appreciate your consideration and encourage your support of HIR 9.

Sincerely,

Mark D. Vinsel
Executive Director

CC: Representative (jabriellc LeDoux

MEMBER @Imll It}
Alaska Crab Coawtton - Alaska Draggac* Association «Alaska Longlina Ftahstroans Association « Armstrong Kcta ¢ At-sea Processor* Associated
Bristol Bay Reserve mConcerned Araa >4" Fishermen « CoTOovi DWtrW Fteharmen United « Dougin island Ptek and Chum
Fishmg Vessel Ownara Association « Qroundfish Forum * Kenai Peninsula Fishermen's Association mKodiak Regional Aquacutexa Aesooaton

North Pacific Fisheries Accociatlon mNorth Padflc Scallop Cooperative  Northern Southeast Regional Aquacuture Aasoctebon
Ok) Harbor Fisherman's Association « Petersburg Vaasa! Owners Association  PrtncaWHMm Sound Aquacuture Corporation

Puras Saina Vessel Owner Association « Seafood Producers Cooperative mSoutheast Alaaka Herring Seiners Marketing Association

S ouths Alaaka Regional Oho Fisheries Aseocttton « Soutfwsst Alaaka Selnera Association * Southern Southeast Regional Aquaculture Association
United Catcher Boats ¢ United Salmon Association United Southeast Alaska GMnstten <Vaidaz Flaharlas Development Association

Western Gotf of Alaska FTshe/man
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16 years later, pressure mounts to settle spill suit
EXXON VALDEZ: State; federal lawyers must decide by next summer whether to seek

additional damages.

By TOM KIZZIA
Anchorage Daily News

(Published: February 27, 2005)

State and federal officials In charge of spending Exxon Valdez oil spill settlement funds are pushing
new efforts to reach "closure" on controversies about environmental damage posed by crude oil,
some of which still lies buried in the sands of Prince William Sound.

Since the election of Gov. Frank Murkowski In 2002, the oil spill trustees have put some broader,
long-range scientific projects on hold. Instead, the trustee council has directed Exxon settlement
funds to studies of herring and other injured species in hopes of writing the final chapter on spill

damage and the effects of so-called lingering oil.

A key piece of that work has been contracted to a private Seattle consulting firm that normally
does much of its work for companies accused of pollution. Integral Consulting has $850,000 in
contracts to weigh conflicting studies by government and Exxon scientists and reach independent
conclusions on the lingering spill impacts. A state lawyer said the firm is expected to have some

answers by late summer or fall.

The change in priorities has drawn strong protests from public advisers and scientists, who say
they don't know what's going on because the council has conducted little open discussion. Some
critics say they fear the Murkowski and Bush administrations are eager to close the book on a

resource-development public-relations mess.

TRUSTEE COUNCIL MISSION

The trustee council was formed to oversee restoration of the ecosystem damaged by the 1989
Exxon Valdez oil spill. The comp tanker hit a charted reef and dumped a reported 11 million

gallons of crude oil into Prince William Sound.

The oil spill trustees say they haven't been secretive. But under fire from their public advisory
group, which approved a sharply critical resolution last month, they say they are trying harder to
make their intentions plain. In recent interviews, several trustees said the new priorities are
necessary in part to address the lingering oil, which only showed up in studies beginning in 2001.

"The lingering oil was something no one contemplated back in '89 when the spill happened,” said
Drue Pearce, the Alaska special assistant for the U.S. Department of the Interior, who holds a
federal seat on the Exxon Valdez Oil Spill Trustee Council. Pearce said she visited a beach last
summer with still-smelly oil buried in the sand and found it "astounding."

Pearce said findings of the Integral Consulting study will be important to state and federal lawyers,
who must decide by the summer of 2006 whether to seek additional damages of up to $100 million
from the spiller, now known as Exxon Mobil. The 1991 settlement between Exxon and the state and

federal governments included a short "reopener” period allowing new claims based on
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environmental harm that was not foreseen at the time,

UNRESOLVED QUESTIONS

That litigation deadline aside, the trustees appear uncomfortable with having unresolved questions
of environmental damage hover ir. sifinitely over the Sound.

"Maybe (herring) will never recover. But we need to bring closure to that question,” said Kurt
Fredriksson, acting commissioner of the Department of Environmental Conservation and one of
three state trustees. "We need to get i “oration of those resources taken care of, or conclude that

we cannot."

Scientists involved in past research have questioned the apparent change of direction, saying the
new council members were ignoring years of scientific planning and recommendations from peer-
review groups. Many were concerned that broader ecosystem research, considered by previous
administrations the best way to examine long-term spill impacts, would eventually be canceled.
The trustees have $106 million left for scientific work from the $900 million civil settlement paid by

Exxon.

Trustees have recently assured them that the long-range work will continue after this pause, said
Brenda Norcross, a University of Alaska marine science professor and co-chairwoman of the

trustees' scientific advisory committee.

Critics also expressed concern over the Christmas-week firing of the trustee council's science
director, Phil Mundy, who had helped build the old research program.

"It's very difficult to get all the work done without a science director,” Norcross said.

Mundy said he was given no reason except that his firing was ordered by Murkowskis office.
Trustee council executive director Gail Phillips said she could not discuss the decision because it

was a confidential personnel matter.

SKEPTICISM ABOUNDS

The council's actions were viewed warily by the advisory committee set up under the settlement to
ensure public involvement in how the funds are spent. In January, the committee passed a
resolution branding council actions last August secret and illegal, and calling on the council to
reconsider its work plan, this time in public.

"I think the controversy is more the secrecy of how they are doing it,"” said committee member Pat
Lavin of the National Wildlife Federation. "We think it's pretty clear the council violated its own

procedures.”

Lavin and others say the push for new priorities has come largely from trustees representing the
state.

Some question giving the important job of summarizing past research to an independent firm like
Integral Consulting.

"They're a complete outsider to this. | don't think they've got the history to make the judgment,”
said Stan Senner, a longtime science coordinator for the trustee council who is now executive

director of Audubon Alaska.
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But Craig Tillery, an assistant attorney general for the state who has been involved in the oil spill
since the tanker hit Blig Reef, said it's the right time for an Independent summary.

"You've got these disparate studies. You don't have an analysis,” Tillery said.

Stacy Studebaker, a Kodiak environmentalist who has served nine years on the public advisory
committee, is suspicious.

"I think there's a mandate on the state trustees to get this thing over with, to tidy things up,"
Studebaker said. “They're trying to clean up a PR mess with Exxon.”

But her fellow committee member Lavin said the focus on answering the big remaining questions
seems to make sense.

"Its exactly what they should be doing,” he said. "My great fear is that, voila, the studies show
that everything's great. But | have no reason to think that will happen.”

LONG-TERM PROJECTS

The trustee council, made up of six top bureaucrats from the federal and state governments, has
spent $375 million on buying and protecting habitat, $176 million to reimburse governments for

spill response costs, and $173 million on scientific studies.

By the spill's 10-} -ar anniversary in 1999, with echoes of the Exxon Valdez catastrophe growing
fainter, official., and science advisers were turning attention to planning long-term projects under
the umbrella of the so-called Gulf Ecosystem Monitoring Program, or GEM. In 20 j2, most of the
remaining money, around $87 million, was set aside for GEM studies looking at long-range spill
impacts in the context of broader changes in the North Pacific. The council now spends between $3

million and $5 million a year on various studies.

The Bush-Murkuwski rcuncil began to change course in 2004. An August decision to tu’nijwn
funding for some GEM projects drew a stern complaint from University of Alaska president Mark
Hamilton. He said the council had ignored recommendations of staff and science advisers in
rejecting high-ranked projects by university scientists while funding some that had been

recommended against.

"Violation of the practices and tenets of science sponsorship which have for generations guided
successful research in this country — including peer review, openness, and transparency — puts at
risk the scientific credibility of not only yourselves as trustees, but the organizations you
represent,” Hamilton wrote the trustees last September.

The state trustees responded with a stout defense of their prerogative, saying their "highest
priority” was projects with "the most direct and immediate restoration effects™ on damaged
resources and lost services "While some disappointment is expected among investigators whose
projects did not receive funding, no reasonable person should conclude a conspiracy exists in the
process or a mystery surrounds our decisions,” the state trustees wrote to Hamilton.

Studebaker came back with a newspaper column saying the council didn't need to rubber-stamp
projects but did need to explain its reasons. Its failure to do so in August had been "a stick in the
eye" to those trying to keep public the often-politicized science surrounding the Exxon Valdez spill,

she said.

Trustee council members are now going further to explain their thi.iking, saying the attention to
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assessing and restoring damage is essential under the council's 1994 work plan.

"From where | sit, it was a nicety that we jumped to too quickly,” DEC'S Fredrlksson said of the
GEM program. "We hadn't completed the restoration work that had to be done "

He said an assessment of resource recovery hadn't been made since 2002. At that point, five
species and several other resources were listed as still recovering, while eight species were listed

as "not recovering."

The apparent shift in priorities makes some sense to one prominent oil industry critic, Rick Steiner,
a marine biologist at the University of Alaska Anchorage. Steiner, who has pushed government
officials to stay focused on restoring the Sound, said it Is important for the council to not allow its
endowment to become a "cash cow” for general scientific research.

Steiner said he's worried, however, that the Bush and Murkowski administrations appear hostile to
reopening spill litigation around continuing effects of the spill, which he contends go far beyond
sheens leaching into the water from buried oil. He said debating the larger questions in court could

reflect badly on their efforts to open other areas to oil drilling.

"The last thing they want is discussion of 15-year long-term damage we didn't expect,” Steiner
said.

CONFLICTING INTERESTS?

An example of these conflicting interests, cited by Steiner and others, is that Phillips, who made
$105,000 last year as the trustee council's executive director, has played a prominent role in Arctic
Power, the group promoting oil development in the Arctic National Wildlife Refuge. Last year,
Phillips was Arctic Power's co-chairman. She recently resigned the leadership position because of
the complaints, she said, though she remains on the group's board.

"In my mind, it was never a conflict because | had been doing it for so long,” said Phillips, a former
state House speaker and candidate for lieutenant governor. "But | could understand where people

could rave thought it was.”

Phillips said the question of whether to reopen the spill case is up to state and federal lawyers, not
the trustee council.

Tillery, the assistant attorney general, said government lawyers are seriously exploring the
potential for a reopener. He would not comment further.

It was Steiner who obtained secret trustee council documents in 2003 outlining the possibilities for
reopening the case at that point. The documents, featured in a subsequent story in the Wall Street
Journal, detailed growing scientific concern over lingering oil and cited unanticipated damage to

pink salmon, sea otters, mussels and harlequin ducks.

"Much, if not all, of the information upon which a claim would be made is generated by the Trustee
Council's restoration program,” wrote Molly McCammon, Phillips’ predecessor, in one of the secret

memaos.

That was then. Now, said Pearce, vital information for making any such claim is likely to be drawn
from the analytical study of lingering oil and damaged resources by Seattle-based Integral

Consulting.
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INTEGRAL CONSULTING STUDY

The national consulting firm was first recommended to the state for spill restoration work by
Murkowski's first DEC commissioner, Ernesta Ballard, who served as a spill trustee until resigning
last year. Ballard said this month she had worked with Integral on a project for the Ketchikan Pulp

Co. before joining state government.

According to the company'r Wco site, Integral is a specialist in polluted sediments and does much
of its work for private companies accused of spills — "potential responsible parties,” >n the legal
term. Integral has also been involved in cleanup for government agencies such as the Port of

Seattle, its Web site said.

The company reported at a January symposium that initial findings show the buried oil continues to
leach into the environment, but most of the resources "currently” classified as injured are not

exposed to it, Integral's Web site said.
Several calls to Integral officials handling the Alaska project were not returned.

Trustee council meetings are known for the jaw-dropping tedium of discussions about scientific
appropriations of tens of thousands of dollars. So it was all the more surprising that there was little
discussion on March 1, 2004. when the council returned from a lunchtime executive session and
voted to give $1.5 million to the state Department of Law for research "to fill in gaps related to

lingering oil."

The motion was made by Jim Balsiger, Alaska administrator for the National Marine Fisheries
Service, with little discussion, other than to specify that the department should work with federal

agencies and with Integral Consulting. Ballard seconded.

Assistant attorney general Tillery spoke briefly in support, saying the lingering oil was "a cloud
hanging over us of unfinished ousiness," according to a transcript of the trustee council meeting.

Integral later received a $200,000 contract to study sediments and a $650,000 contract to analyze
the lingering oil data and provide a fresh assessment of how species have recovered. The latter
contract also calls for recommendations on monitoring and treatment of old oil, as well as
"effective communication™ to the public of the technical results.

CONFUSION LINGERS

Public confusion about the state's intentions has not been helped by turnover among the
Murkowski administration trustees. In addition to Ballard, who left last October to become a senior
vice president for the forest products giant Weyerhaeuser, Fish and Game Commissioner Kevin
Duffy resigned at the end of the year to head the factory trawlers association. Now the third
trustee, Attorney General Gregg Renkes, has resigned amid conflict of interest allegations involving

a coal technology company.

Fredriksson said the spill trustees sought to explain themselves with a passage in their annual
report released this month, which Phillips read aloud when asked about the changes:

"Over the next eighteen months, the Council has determined the need *orealign priorities and
restorative activities, placing focus on critical work required to reach closure in areas of restoration

related to lingering oil and injured species.”

The trustees also acceded to a request from public advisory committee members for more
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dialogue, Phillips said. The next council meeting, scheduled for June in Cordova, will include time
for an unprecedented back-and-forth conversation with committee members, she said.

"I think most of the trustees would agree we havent done as great ajob of communicating with
our PAC as we might,” Pearce said.

Reporter Tom Kizzia can be reached at tkizzia@adn.com or in Homer at 1-907-235-4244.
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Statement in Supper* of House Resolution re: Exxon

To whom it may concern:

Before the 3/24/89 Exxon Valdez oil spill, 43 U.S.C. Sec. 1653 established a Trans-
Alaska Pipeline Liability Fund (TAPLF), by which vessel owners and operators, if they spilled
oil that had passed through the Alaska pipeline were strictly liable for damages from the

discharge, up to $100,000,000.

When the spill occurred on 3/24/89, plaintiffs looked to the Tund as one source of money
to pay damages, but brought our primary litigation claims in state 2nd federal court, arguing that
state statutes, state common law theories (such as negligence, trespass and nuisance), and federal
admiralty law all gave claimants (fishermen, municipalities, businesses, landowners, etc) rights
of action. We were aware then that 43 U.S.C. Sec. 1653 (c)(9) said specifically that the law that
established the Fund “shall not be interpreted to preempt the field of strict liability or to preclude
any State from imposing additional requirements,” and thus assumed that the existence of the
Fund legislation, and the Fund itself, should not bar, or hold back our claims.

With increased federal interest in legislation after the spill (which ultimately resulted in
OPA 90), we were very concerned that the industry would try to interfere with what we viewed
as our non-Fund existing remedies. We were able to secure a special section in OPA that said,
“Nothing in this title shall apply to any cause of action or right of recovery arising from any
incident which occurred prior to August 18, 1990. Such claims shall be adjudicated pursuant to
the law applicable ar the date of the incident. 33 U.S.C. Sec. 2717(e)." OPA also added some
good language that we fought for, (and which applied both to future spills and retroactively to
our case), relating to the right of a municipality or state to recover for additional public services
(like police and fire services) after a spill, which language countered a legal doctrine based on a
case called Flagstaff which said that such costs were not recoverable, but had to be passed
through to taxpayers, and also permitting st*es and municipalities to recover for lost revenues,

such as taxes.

As we were pursuing our federal and state claims after the passage of OPA 90, Exxon
argued in federal court to Judge Holland that all of those claims had to be pursued first before the
Liability Fund, even though section 1653 (c)(9) said specifically that it "*shall not be interpreted
to preempt the field of strict liability or to preclude any State from imposing additional

requirements.”

In 1992, when it appeared that Judge Holland might require us to present all the claims
first to the TAPLF before we could proceed on our other claims in federal court, we asked for an
amendment to the TAPLF legislation which would clarify that the Fund was not the exclusive
arbiter of damages from oil spills. Exxon and other oil companies opposed the legislation as it
was inconsistent with their position in court that at the very least we had to exhaust remedies

with the Fund before we could pursue court claims.

Matt Jamin
Jamin, Ebell, Schmitt & Mason



Timeline ofe xxon vaidez Punitive Damages Litigation

Litigation Milestones
Exxon Valdez ail tanker runs aground on Bligh Reef in Prince William Sound, Alaska,

discharging 11 million gallons of toxic crude ail. Within a month, numerous avil suits
are filed in US. District Court and Alaska State court for compensatory and punitive
damages.
U.S. District Court initially denies motion for certification of class action, resulting in
thousands of additional individual lawsuits being filed, mostly in State court.

State court grants notion for certification of class action.
Bxxon removes most of the certified class action cases pending in State court to US.
District Court. These cases are consolidated by the District Court into Inre: Exxon
Valdez Gl Saill Litigation.
Cases consolidated in Inre: r.xxon Valdez Gl Suill Litigation consist of nearly 200
direct actions on behalf of a proximately 5,000 named plaintiffs and five certified class
actions, with class membership estimated to be in the tens of thousands.

U.S. District Court dismisses the first of Exxon’s many attempts to avoid punitive
damages by arguing it is not subject to them as a matter of law

U.S. District Court grants final approval of mandatory punitive damages class.

Trial takes place fromMay 2 - September 16.

U.S. District Court jury returns a verdict for plaintiffs, finding Exxon liable for punitive
damages inthe amount of $5 hillion.
Exxon, and the ship’s captain, file 22 post-trial motions seeking, among other things, a
new trial on the issue of punitive damages.

m US. District Court denies Exxon’s post-trial mot'ons.
m US. District Court enters final judgment as to the mandatory punitive damages class in

the amount of $5 hillion (paving the way for the appeals process to begin), and stays
execution of the judgment based on Exxon’s posting of an irrevocable letter of credit.
Exxon seeks entitlement to a portion of the punitive damages award based on secret
settlement agreements made with a group of seafood processors who agreed to obtain
the punitive damages on Bxxon’s behalf.

Exxon appeals the amended judgment, both as to liaaility and amount of the punitive
damages award.

Ninth Gircuit affirrs original judgment regarding liahility for punitive damages but
vacates the award and remands to the U.S. District Court to reduce the amount of the
award.

e Onremand, US. District Court concludes that the full $5 hillion punitive damages is
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constitutionally permissible but reduces award to $4 hillion based on Ninth Circuit’s
direction that the award be reduced.

Exxon and plaintiffs both appeal the reduced award to the Ninth Gircuiit.

U.S. Supreme Court decides a separate case (State Farm Mutual Auto Insurance Co.
v. Camphbell), revisiting due process issues as they relate to punitive damages.

Prior to hearing the appeal, the Ninth Gircuit vacates the $4 hillion punitive judgment
without ruling on the merits and remands to the U.S. District Court to reconsider the
award in light of the State Farm decision.

Exxon files second renewed notion to reduce the amount of the punitive damages

1



Date Litigation Milestones

awnard.

U.S. District Court issues its order on remand, inwhich it considers the recent Supreme
Court case, concludes that the punitive damages award still comports with due process
and that the full $5 hillion is not excessive, and enters a firal judgment for $4.5 hillion in
punitive damages.

Exxon appeals to the Ninth Gircuit, and plaintiffs cross appeal.

Ninth Circurt receives briefing on appeal.

Ninth Gt expected to hear oral argument and issue a decision on appeal later this

year.

2004

2005
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Exxon Valdez Updatel

The Spill

When the Exxon Valdez ran aground on Bligh Reefin 1989, it released eleven million gallons of
toxic crude oil that spread throughout and beyond Prince William Sound. The oil spread past
numerous islands and along the coast of the Kenai Peninsula, Cook Inlet, and Kodiak Island. The
spill disrupted the lives and livelihoods of those in its path, including fishermen in commercial
fisheries that were closed for the 1989 season; additional commercial fisheries that were not
closed but suffered significant price declines; the subsistence fisheries in Prince Wili'am Sound
and Lower Cook Inlet villages; shore-based businesses dependent on the fishing indus.ry; and

the people of cities such as Cordova.

Initial Legation

Litigation included both civil and criminal actions. Civil suits came first but developed slowly
due to their number and complexity. Both the United States and the State of Alaska sued Exxon
tor environmental damage, and that litigation was settled by means of a consent decree whereby
Exxon agreed to pay to the governments, for environmental damage, $900 million over a period
of ten years, with a “re-opener” provision allowing for additional claims of up to $100 million

for damage discovered after settlement.

Exxon was prosecuted by the federal government for various environmental crimes. Exxon
Corporation and Exxon Shipping pleaded guilty to a total of four counts of violating three
different environmental laws, were jointly fined $25 million and ordered to pay restitution in the

amount of $100 million.

The Class Action Suit

The civil cases were ultimately (with a few exceptions) consolidated into one class action suit
with more than 32,000 plaintiff class members from all fifty states, which has been winding its
way through the courts for nearly 16 years. In the consolidated cases, there was never any
dispute as to Exxon’s liability for compensatory damages, only the amount of economic losses
and the appropriateness of punitive damages were controverted. By the time of the punitive
damages phase of the trial in 1994, the parties had stipulated that the actual damages were
estimated to be between $432 million and $768 million, and compensable harm was eventually

determined to be $513 million.

This figure does not include additional harms that have never been compensated. The Ninth
Circuit observed that the spill “obviously caused harm beyond the purely economic.”™ The
District Court Judge found; “The social fabric of Prince William Sound and Lower Cook Inlet

1Unless otherwise noted, all information contained in this update is from the January 24, 2004,
Order No. 364 of the U.S. District Court for the District of Alaska, In re: the EXXON VALDEZ,

Case Number A89-0095CV.
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was tom apart,” citing research that clearly delineated a chronic pattern of spill-related economic
loss, social conflict, cultural disruption and psychological stress; an increased incidence of
alcohol and drug abuse, domestic violence, mental health problems, and occupation related
problems; and a high percentage of affected fishermen suffering from severe depression, post-
traumatic stress disorder, generalized anxiety disorder, or a combination of all three.

Punitive Damages

For the punitive damages phase of the trial, unusually detailed jury instructions were developed.
The jury was specifically instructed that even if it fount! Exxon’ conduct reckless, it was not
required to award punitive da nages; that it must use reason in setting the amount of punitive
damages; that any award should bear a reasonable relationship to the harm caused; that punitive
damages are not intended to provide compensation; and that jurors should assume the plaintiffs

had already been fully compensated.

Factors thejury was told it could consider in setting an amount of punitive damages included the
reprehensibility of the defendants’ conduct, the amount of harm suffered by members of the
plaintiff class as a result of the defendants’conduct, and the financial condition of the
defendants. As to the defendants” wealth, the jury was instructed to consider the defendants’
financial condition only in terms of what level of award would be necessary to achieve
punishment and deterrence. The jury was also instructed that it should not count any damage to
natural resources or the environment in general when assessing harm suffered by plaintiff class
members, and that it could consider mitigating factors (such as criminal fines or civil awards
already levied for the same conduct) and the extent to which the defendants had taken steps to

remedy the consequences of the spill and prevent future ones.

The Alaskajury deliberated for 22 days on the issue of punitive damages and ultimately returned
a unanimous verdict in the amount of $5 billion. The District Court denied Exxon’ motion to
reduce the award, concluding that it was not so grossly excessive as to “iolate the defendants”

due process rights.

Appeals and Remands

Exxon appealed both its liability for, and the amount of, the punitive damages awarded by the
jury and upheld by the District Court in 1994. The Ninth Circuit Court of Appeals rejected
Exxon’s contention that punitive damages should have been barred and concluded that there was
substantial evidence to support ajury verdict of liability for punitive damages as to both Exxon
and the ship’ captain. In the end, the Court of Appeals also found that the amount of the award
was too high and remanded the matter to the District Court for further review and reduction of
the award. After considering the briefing and hearing oral arguments, the District Court found
again in 2002 that the award of punitive damages complied with due process. It reduced the
punitive damages award to $4 billion and entered the judgment on December 10, 2002. Exxon

appealed again, and the plaintiffs also appealed.

The Ninth Circuit Court of Appeals, prior to receiving briefing on either appeal, vacated the $4
billion punitive damages judgment and again remanded the case to the District Court, this time to
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consider the award in light of arecent U.S. Supreme Court case providing new guidance on
evaluating punitive damages awards. Both parties submitted supplemental briefing and engaged
in oral arguments applying the new guidance. The District Court then considered, for the third
lime, the question of whether the $5 billion punitive damages award against Exxon comports
with due process. The court applied the Supreme Court guidance and concluded that the $5
billion award was not grossly excessive and that it had no principled means by which it could
reduce the award. Ultimately, however, to comply with the directive of the Ninth Circuit’s
remand, the District Court entered judgment in the amount of $4.5 billion and encouraged
plaintiffs to cross appeal if Exxon chose to take further appeal of the punitive damages award. In
doing so, the District Judge stated that he would have denied the defendants any reduction in the
award had it not been for the specific direction imposed by the Court of Appeals to effect some

reduction in the punitive damages award.

The $4.5 billion judgment entered by the District Court represents a 9:1 ratio between punitive
damages and the $513 million of compensated harm. Courts applying the Supreme Court’s
punitive damage decisions have understood those decisions to provide a general guideline that
"fsjingle-digit multipliers are more likely to comport with due process.” In the three cases in
which the Supreme Court held that punitive damage awards were excessive, the awards
ultimately approved on remand were 9:1 (State Fam\ v. Campbell), 10:1 (Cooper v. Leaiherman)

and 12.5:1 (BMW v. Gore).
Current Status of Case

Presently, Exxon is appealing the punitive damages award for the third time. The Ninth Circuit
Court of Appeals is expected to issue its decision on the appeal sometime later this year.

Ongoing Damaee

Damage from Exxon Valdez oil continues to this day. According to the 2003 Status Report of
the Exxon Valdez Oil Spill Trustee Council, more than fifteen different species and resources, as
well as commercial fishing, recreation and tourism, and subsistence harvesting, have still not
fully recovered; and thw recovery of five resources is considered unknown.2 Trustee Council-
funded researchers with the National Marine Fisheries Service’s Auke Bay Laboratory found
beaches in Prince William Sound still contaminated in 2001. More oil was found than expected,
especially in the subsurface; subsurface oil was less wea'hered and more toxic; and oil was found
in the intertidal zone, closest to the zone of biological production. Other Trustee Council-funded
research indicates that these remaining pockets of oil may be impeding the recovery of several

species.

2Not recovering: common loon, cormorants, harbor seal, harlequin duck, Pacific herring, and
pigeon guillemot. Recovering: clams, designated wilderness, intertidal communities, Killer
whale (AB pod), marbled murrelet, mussels, sea otter, and sediments. Recovery unknown:
cutthroat trout, dolly varden, Kittlitz’s murrelet, rockfish, subtidal communities.
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Natural Resource Damages. A Primer

Introduction

The purpose of this primer is to define Natural Resource Damage (NRD) concepts and terms,
and discuss the following topics as they relate to NRD: the authority under which NRD are
assessed; the definition of natural resources; the role of EPA; the designation of Natural
Resource Trustees; and the conduct of natural resource damage assessments (NRDASs) and
restorations. Although impacts to natural resources may be addressed under other statutory
authorities, this site focuses on provisions under CERCLA or OPA.

Natural resource injuries may occur at sites as a result of releases of hazardous substances or oil.
Trustees use NRDAs to assess injury to natural resources held in the public trust. This is an
initial step toward restoring injured resources and services and toward compensating the public

for their loss.

CERCLA and OPA Statutory Authority

The Comprehensive Environmental Response, Compensation and Liability Act (CERCLA)
provides a comprehensive group of authorities focused on one main goal: to address any release,
or threatened release, of hazardous substances, pollutants, or contaminants that could endanger
human health and/or the environment. CERCLA's response provisions focus on the protection of
human health and the environment. The statute also provides authority for assessment and
restoration of natural resources that have been injured by a hazardous substance release or

response.

The Qil Pollution Act (OPA) was enacted in reaction to the Exxon Valdez oil spill and
provides authority for oil pollution liability and compensation as well as for the Federal
government to direct and manage oil spill cleanups. Similar to CERCLA, OPA contains
authorities to allow the assessment and restoration of natural resources that have been

contaminated by the discharge, or threatened discharge, of oil.

Natural Resources Defined

Both CERCLA and OPA define "natural resources™ broadly to include "land, fish,
wildlife, biota, air, water, ground water, drinking water supplies, and other such
resources..." Both statutes limit "natural resources" to those resources held in trust for the
public, termed Trust Resources. While there are slight variations in their definitions, both
CERCLA and OPA state that a "natural resource" is a resource "belonging to, managed
by, held in trust by, appertaining to, or otherwise controlled by" the United States, any
State, an Indian Tribe, a local government, ora foreign government [CERCLA &101(16);

OPA §1001(20) ].



NRD are for injury to, destruction of, or loss of natural resources, including the reasonable
costs of a damage assessment [CERCLA 88101(6); 107(a)(4)(C); OPA 881001(5),
1002(b)(2)]. The measure of damages is the cost of restoring injured resources to their
baseline condition, compensation for the interim loss of injured resources pending
recovery, and the reasonable cost of a damage assessment [ 43 CFR Part 11 ; 15 CFR Part

990].
EPA's Role: Notification and Coordination

EPA is not a Natural Resource Trustee, nor is it authorized to act on behalf of Natural Resource
Trustees. Rather, under CERCLA and OPA, EPA shares with the U.S. Coast Guard the
general responsibility for investigating and responding to contamination by hazardous
substances or oil. The Coast Guard is primarily responsible for contamination involving
the coastal zone including all U.S. waters subject to the tide, the Great Lakes, and
deepwater ports. EPA is primarily responsible for contamination on land and inland waters.

Natural Resource Trustees

Under both CERCLA and OPA, responsibility for protection of natural resources falls with
Federal, State, and Tribal Trustees. This is because no one individual "owns" a natural resource;

rather, they are held in trust for the public.

Both CERCLA and OPA provide authority for designated Trustees to act as Natural
Resource Trustees on behalf of the public. In both CERCLA and OPA, certain Federal,
State, and Indian Tribe officials can be designated as Trustees. However, under OPA
foreign governments can also choose officials to act as Trustees.

Trustees have been given responsibility for restoring injured natural resources. The two
major areas of Trustee responsibility under CERCLA and OPA are:

* Assessment of injury to natural resources; and
* Restoration of natural resources injured or services lost due to a release or discharge.

To meet these responsibilities, both statutes provide several mechanisms. The Trustees can
either:

* Sue in court to obtain compensation from the potentially responsible parties (PRPs) for

NRD and the costs of assessment and restoration planning; or
* Conduct assessments or restorations in accordance with certain standards specified by

the Federal government and file a claim for reimbursement from the Trust Fund

established under OPA; or
* Participate in negotiations with PRPs to obtain PRP-financed or PRP-conducted

assessments and restorations of NRD.

Details about these statutory tools can be found in NRD Related Statutory Information.



NRD Assessments

One of the primary responsibilities of Trustees under both CERCLA and OPA is to assess the
extent of injury to a natural resource and determine appropriate ways of restoring and
compensating for that injury. A natural resource damage assessment (NRDA) is the process of
collecting, compiling, and analyzing information to make these determinations. Trustees have the
option of using the methodologies prescribed by the Department of the Interior (DOI), 43 CFR
Part 11, or the Department of Commerce's National Oceanic and Atmospheric Administration
(NOAA), 15 CFR Pan 990. The DOI regulations are to assess NRD under CERCLA, while the
NOAA methodologies are applicable for NRDAs under OPA. NRDAs are underway in a variety
of locations; many of which involve one or more Superfund sites.

The overall intent of the assessment regulations is to determine appropriate restoration and
compensation for injuries to natural resources. If a Federal or State Trustee goes into Federal
court and sues a potentially responsible party (PRP) for NRD unr' r CERCLA, an assessment
done in accordance with the DOI regulations is given the force ,.d effect of a "rebuttable
presumption”™ [CERCLA &07(f)(2)(C)]. If a Federal, State, or Tribal Trustee sues a PRP for
NRD under OPA, an assessment done in accordance with the NOAA regulations is given a
rebuttable presumption [OPA &1006(ej(2) ]. This means that the burden of persuasion in court
shifts to the PRP. It will be the task of the PRP to disprove the Trustee’ assessment.

NRD Restorations

Under CERCLA, monies recovered from an NRD claim are to be used only for restoration or
replacement of the injured natural resource, or for acquisition of an equivalent resource
(hereinafter called "restoration” unless otherwise noted) [CERCLA &107(0(1)]. Under OPA,
recovered sums are to be used only to reimburse or pay costs incurred by the Trustee with
respect to the natural resources [OPA &1006(0]; these include costs incurred while conducting
NRDAs and developing and implementing plans for ""the restoration, rehabilitation, replacement,
or acquisition of the equivalent, of the natural resources” [OPA &006(c)], Any amount in
excess of these costs must be deposited in the Oil Spill Liability Fund [OPA &1006(0].

Restoration actions are principally designed to return injured resources to baseline conditions,
but may rlso compensate the public for the interim loss of injured resources from the onset of
injury until baseline conditions are re-established. Restoration activities have been successfully

completed at several sites.

Natural Resource Trustees are required to develop and implement plans for the restoration of
natural resources. The Trustee's plans form the basis of calculating NRD for court actions or
claims against the OPA Trust Fund [OPA 881006(c), (d)(1)-(2), 1012(a)(2) ].



Suzanne: Here are some FAQsfrom another EPA site on OPA.
1. Which federal agencies are responsible for implementing the Oil Pollution Act (OPA)?

Executive Order 12777, issued on October 18, 1991, delegated the authority to implement the
Oil Pollution Act (OPA) to several federal agencies. EPA carries the responsibility for non-
transportation-related onshore facilities and incidents in the Inland Zone. United States Coast
Guard (USCG) has responsibility for marine transportation-related facilities and incidents
in the Coastal Zone. The Department of Transportation's Office of Pipeline Safety within
the Research and Special Programs Administration oversees onshore transportation-
related facilities. The Department of Interior has responsibility for off-shore fixed facilities
beyond the coastline. The National Oceanic and Atmospheric Administration is responsible
for natural resource damage assessments relating to oil discharges.

2. How can | report an oil spill?

Spills should be reported immediately to the National Response Center al 800-424-8802. Threats
of discharges or releases to the waters of the U.S. should also be reported.

3. What is the definition of oil?

Oil is defined as oil of any kind or in any form, including petroleum, fuel oil, sludge, oil
refuse, and oil mixed with wastes other than dredged spoil [40 CFR 112.2 and CWA Section
311(a)(1)]. Section 1001(23) of the Oil Pollution Act (OPA) further narrows this definition be
excluding any substance which is specifically listed or designated as a hazardous substance
under Section 101(14) of the Comprehensive Environmental Response, Compensation and

Liability Act (CERCLA or "Supcrfund™).
4. Does the Oil Pollution Act (OPA) preempt state laws?

No. The Oil Pollution Act (OPA) Section 1018(a) specifically provides that the OPA does
not preempt state laws.

5. Who is responsible for cleanup costs incurred under the Oil Pollution Act (OPA)?

Section 1001(32)(B) of the Oil Pollution Act (OPA) states that in the case of an onshore facility,
any peison owning or operating the facility is the responsible party.

6. Who can be ordered to cleanup an oil spill?

EPA can enter into an agreement or order any person who owns or operates a facility to perform
a cleanup under Section 311(c) and/or (e) of the Clean Water Act (CWA), as amended by the Qil

Pollution Act (OPA).

7. Where can | find the text of the laws dealing with Oil Spills?



The Qil Pollution Act (OPA) can be found at http://www4.law.comell.edu/uscode/33/ch40.html.
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