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The Fifth A.nendment provides:
"No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a 
presentment or indictment o f a Grand Jury, 
except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of 
War or public danger; nor shall any person be 
subject for the same offence to be twice put in 
jeopardy o f life or limb, nor shall be compelled in 
any criminal case to be a witness against himself, 
nor be deprived o f life, liberty, or property, 
without due process, o f law; nor shall private 
property be taken for public use, without just 
compensation " (Emphasis added.)

It is 'lie last o f these liberties, the Takings Clause, 
that is at issue in this case. In my view, it is 
"imperative that the Court maintain absolute fidelity 
to" the Clause's express lim it on the power o f the 
government over the individual, no less than with 
every other liberty cxpr.ssly enumerated in the Fifth 
A.nendment or the B ill o f Rights more generally. 
Shepard v United States, 544 U.S. — , — , 125 
S.Ct. 1254, 1264, 161 L.Ed.2d 205 (2005)
( IMOMAS, J., concurring in part and concurring in 
judgment) (internal quotation marks omitted).

Though one component o f the protection provided 
by the Takings Clause is that the government can 
take private property only i f  it provides "just 
compensation" for the taking, the Takings Clause 
also prohibits the government from raking property 
except "for public use." Were it otherwise, the 
Takings Clause would either be meaningless or 
empty. I f the Publi. Use Clause served no function 
other than to state that he government may take 
property through its er inent domain power-for 
public or private uses--tl. n it would be surplusage. 
See ante, at 2672 (O'CONNOR, J., dissenting); sec 
also Marbury v. Madison, 1 Cranch 137, 174, 2 
L.Ed. 60 (1803) ("It cannot be presumed that any 
clause in the constitution is intended to be without 
effect"); Myers v. United States. 272 U.S. 52, 151, 
47 S.Ct. 21, 7’ L.Ed. 160 (1926). Alternatively, the 
Clause could distinguish those takings that require 
compensation from those that do not. That 
interpretation, however, "would permit private 
property o be taken or appropriated for private use

without any compensation whatever." Cole v. La 
Grange. 113 U.S. 1. 8, 5 S.Ct. 416, 28 L.Ed. 896 
(1885) (interpreting same language in the Missouri 
Public Use Clause). In other words, the Clause 
would require the government to compensate for 
takings uone "for public use " leaving it free to take 
property for purely private uses without the 
payment o f '2679 compensation. This would 
contradict a bedrock principle well established by 
the time o f the founding: that all takings required 
the payment o f compensation. 1 Blackstone 135; 2 
J. Kent, Commentaries on American Law 275 
(1827) (hereinafter Kent); J. Madison, for the 
National Property Gazette, (Mar. 27, 1792), in 14 
Papers o f James Madison 266, 267 (R. Rutland et 
al. eds.1983) (arguing that no property "shall be 
taken directly even for public use without 
indemnification to the owner"). (FN 1 ] The Public 
Use Clause, like the Just Compensation Clause, is 
therefore an express lim it on the government's 
power o f eminent domain.

FN1. Some state constitutions at the time 
of the founding lacked just compensation 
clauses and took property even without 
providing compensation. See Lucas v. 
South Carolina Coastal Council. 505 U.S. 
1003, 1056-1057, 112 S.Ct. 2886, 120 
L.Ed.2d 798 (1992) (Blackmun, J.,
dissenting). The Framers o f the Fifth 
Amendment apparently disagreed, for they 
expressly prohibited uncompensated 
takings, and the Fifth Amendment was not 
incorporate 1 against the States until ' iuch 
later. Sec id , at 1028, n. 15, 112 S.Ct. 
2886.

The most natural rending o f the Clause is that it 
allows the government to take property only i f the 
government owns, or the public has a legal right to 
use, the property, as opposed to taking it for any 
public purpose or necessity whatsoever. At the time 
of the founding, dictionaries primarily defined the 
noun "use" as "(tjhe act o f employing any thing to 
any purpose." 2 S. Jo ison, A Dictionary o f the 
English Language 2194 (4th ed. 1773) (hereinafter 
Johnson). The term "use," moreover, "is from the
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Latin utor, which means 'to use, make use of, avail 
one's self of, employ, apply, enjoy, etc." J. Lewis, 
Law o f Eminent Domain § 165, p. 224, n. 4 ,1888) 
(hereinafter Lewis). When the government t-'es 
property and gives it to a private individual, ant. ic 
public lias no right to use the property, it strains 
language to say that the public is "■ ploying" the 
property, regardless o f the incidental benefits that 
might accrue to the public from the private use. 
The term "public use," then, means that either the 
government or its citizens as a whole must actually 
"employ" the taken property. See id., at 223 
(reviewing founding-era dictionaries).

Granted, anothci sense o f the word "use" was 
broader in meaning, extending to "(cjonveniencc" 
or "help," or "[qjualities that make a thing propei 
for any purpose." 2 Johnson 2194. Nevertheless, 
read in context, the term "public use" possesses the 
narrower meaning. Elsewhere, the Constitution 
twice employs the word "use," both times in its 
narrower sense. Claeys, Public-Usc Limitations and 
Natural Property Rights, 2004 Mich. St. L.Rev. 
877, 897 (hereinafter Public Use Limitations). 
Article 1, § 10 provides that "the net Produce o f all 
Dunes and Imposts, laid by any State on Imports or 
Exports, shall be for the Use o f the Treasury o f the 
United States," meaning the Treasury itself w ill 
control the taxes, not use it to any beneficial end. 
And article I, § 8 grants Congress power ” [t]o raise 
and support Armies, but no Appropriation of 
Money to that Use shall be for a longer Term than 
two Years." Here again, "use” means "employed to 
raise and support Armies," not anything directed to 
achieving ^*iy military end. The same word in the 
Public Use Clause shou I be interpreted to have the 
same meaning.

Tellingly, the phrase "public use" contrasts with the 
very different phrase "general Welfare" used 
elsewhere in the Constitution. See ibid. ("Congress 
shall have Power To ... provide for the common 
Defence and general Welfare o f the United States"); 
preamble (Cons'itution established "to promote the 
general Welfare"). *2680 The Framers would have 
used some such broader term i f they had meant the 
Public Use Clause to have a similarly sweeping

scope. Other founding-era documents made the 
contrast between these two usages still more 
explicit. See Sales, Classical Republicanism and 
the Fifth Amendment's "Public Use" Requirement, 
49 Duke L.J. 339, 368 (2000) (hereinafter Sales) 
(noting contrast between, on the one hand, the term 
"public use" used by 6 o f the first 13 States and, on 
the other, the terms "public exigencies" employed in 
the Massachusetts Bill o f Rights and the Northwest 
Ordinance, and the term "public necessity” used in 
the Vermont Constitution o f 1786). The 
Constitution's text, in short, suggests that the 
Takings Clause authorizes the taking o f property 
only i f  the public has a right to employ it, not i f  the 
public realizes any conceivable benefit from the 
taking.

The Constitution's common-law background 
reinforces this understanding. The common law- 
provided an express method o f eliminating uses of 
land that adversely impacted the public w'elfarc: 
nuisance law. Blackstonc and Kent, for instance, 
both carefully distinguished the law o f nuisance 
from the power o f eminent domain. Compare 1 
Blackstonc 135 (noting government’s power to take 
private property with compensation, with 3 id., at 
216 (noting action to remedy "public ..nuisances, 
which affect the public and are an annoyance to all 
the king's subjects"); see also 2 Kent 274-276 
(distinguishing the two). Blackstone rejected the 
idea that private property could be taken solely for 
purposes o f any public benefit. "So great ... is the 
regard o f the law for private property," he 
explained, "that it w ill not authorize the least 
violation o f it; no, not even for the general good of 
the whole community." 1 Blackstone 135. He 
continued: " I f a new road ... were to be made 
through the grounds o f a private person, it might 
perhaps be extensively beneficial to the public; but 
the law permits no man, or set o f men, to do this 
without the con; cnt o f the owner o f the land." Ibid. 
Only "by giving [the landowner] full 
indemnification" could the government take 
property, and even then ” [t]he public [was] now 
considered as an individual, treating with an 
individual for an exchange." Ibid When the public 
took property, in other words, it took it as an
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individual buying property from another typically 
would: for o „*'s own use. The Public Use Clause, 
in short, embodied the Framers' understanding that 
property is a natural, fundamental right, prohibiting 
the government from "tak[ing] property from A. 
and givfingj it to B." Colder v Bull, 3 Dali. 386, 
388, I L.Ed. 648 (1798); see also Wilkinson K 
Lelar.d, 2 Pet. 627, 658. 7 L.Ed. 542 (1829); 
Vanhornc's Lessee v. Dorrance. 2 Dali. 304, 311, 1 
LEd. 391 (C.C.D.Pa.1795).

The public purpose interpretation o f the Public Use 
Clause also unnecessarily duplicates a similar 
inquiry required by the Necessary and Propct 
Clause. The Takings Clause is a prohibition, not a 
grant o f power: The Constitution does not
expressly grant the Federal Government the power 
to take property for any public purpose whatsoever. 
Instead, the Government may take property only 
when necessary and proper to the exercise o f an 
expressly enumerated power. See Kohl v. United 
States. 91 U.S. 367, 371-372, 23 L.Ed. 449 (1876) 
(noting Federal Government's power under the 
Necessary and Proper Clause to take property 
"needed for forts, armories, and arsenals, for 
navy-yards and light-houses, for custom-houses, 
post-offices, and court-houses, and for other public 
uses"). For a law to be within the Necessary and 
Proper Clause, as I have elsewhere explained, it 
must bear an ' obvious, simple, and direct relation" 
to an exercise *2681 o f Congress' enumerated 
powers, Sahri v. United States. 541 U.S. 600. 613, 
124 S.Ct. 1941, 158 L.Ed.2d 891 (2004)
(THOMAS, J., concurring in judgment), and it must 
not "subvert basic principles o f' constitutional 
design, Gonzales v. Raich. —  U.S. — , 125 S.Ct. 
2195, 162 L.Ed.2d I (2005) (THOMAS, J., 
dissenting). In other words, a taking is permissible 
under the Necessary and Proper Clause only i f it 
serves a valid public purpose. Interpreting the 
Public Use Clause likewise to lim it the government 
to take property only for sufficiently public 
purposes replicates this inquiry. I f this is all the 
Clause means, it is, once again, surplusage. See 
supra, at 2678. The Clause is thus most naturally 
read to concern whether the property is used by the 
public or the government, not whether the purpose

o f the taking is legitim; dy public.

U
Early American eminent domain practice largely 
bears out this understanding o f the Public Use 
Clause. 'This practice concerns state limits on 
eminent domain power, ot the Fifth Amendment, 
since it was not until the late 19th century that the 
Federal Government began to use the power of 
eminent domain, and since the Takings Clause did 
not even argi bly lim it state power until after the 
passage o f thi ourteenth Amendment. Sec Note, 
The Public Use Limitation on Eminent Domain: An 
Advance Requiem, 58 Yale L.J. 599, 599- 600, and 
nn. 3-4 (1949); Barron ex rel. Tieman v. Mayor oj 
Baltimore, 7 Pet. 243, 250-251, 8 L.Ed. 672 (1833) 
(holding the Takings Clause inapplicable to the 
States o f its own force). Nevertheless, several earl 
state constitutions at the time o f the founding 
likewise limited the power o f eminent domain to 
"public uses." See Sales 367-369, and n. 137 
(emphasis deleted). Their practices therefore shed 
light on the original meaning o f the same words 
contained in the Public Use Clause.

States employed the eminent domain power to 
provide quintessentially public goods, such as 
public roads, toll roads, ferries, canals, railroads, 
and public parks. Lewis §§ 166, 168-171, 175, at 
227-228, 234-241, 243. Though use o f the eminent 
domain power was sparse at the time of the 
founding, many States did have so-called M ill Acts, 
which authorized the owners o f grist mills operated 
by water power to flood upstream lands with the 
payment o f compensation to the upstream 
landowner. See, e.g.. id., § 178, at 245-246; Head 
v. Amoskeag Mfg. Co . 113 U.S. 9, 16-19, and n. 2,
5 S.Ct. 441, 28 L.Ed. 889 (1885). Those early grist 
mills "were regulated by law and compelled to 
serve the public for a stipulated toll and in regular 
order," and therefore were actually used by the 
public. Lewis § 178, at 246, and n. 3; see also 
Head, supra, at 18-19, 5 S.Ct. 441. They were 
common carriers-quasi-public entities. These were 
"public uses” in the fullest sense ->f the word, 
because the public could legally use and benefit 
from them equally. See Public Use Limitations 903
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(common-camcr status r-iditionally afforded to 
"private beneficiaries c f a state franchise or another 
form o f state monopoly, or to companies that 
operated in conditions o f natural monopoly").

To be sure, some early state legislatures tested the 
limits o f their state-law eminent domain power. 
Some States enacted statutes allowing the taking of 
property for the purpose o f building private roads. 
See Lewis § 167, at 230. These statutes were mixed, 
some required the private landowner to keep the 
road open to the public, and others did not. See id.. 
§ 167, at 230-234. Later in the 19th century, 
moreover, the M ill Acts were employed to grant 
rights to private manufacturing plants, in addition to 
grist mills that had common-*2682 carrier duties. 
See, e.g.. M. Horwitz, The Transfon ation of 
American Law 1780-1860, pp. 51-52 (1977).

These early uses o f the eminent domain power are 
often cited as evidence for the broad "public 
purpose" interpretation o f the Public Use Clause, 
se< e.g.. ante, at 2662, n. 8 (majesty opinion); 
Brief for Respondents 30; Brief for American 
Planning Assn. et al. as Amici Curiae at 6-7, but in 
fact the constitutionality o f these exercises of 
eminent domain power under state public use 
reactions was a hotly contested question in sta'e 
couks throughout the 19th and into the 20th 
centu” ' Some courts construed those clauses to 
autho. ze takings for public purposes, but others 
adhered to the natural meaning o f "public use." 
[FN2] As noted above, the earliest M ill Acts were 
applied to entities with duties to remain open to the 
public, and their later extension is not deeply 
probative o f whether that subsequent practice is 
consistent with the original meaning o f the Public 
Use Clause. See McIntyre v. Ohio Elections 
Comm'n. 514 U.S. 334, 370, 115 S.Ct. 1511, 131 
L.Ed.2d 426 (1995) (THOMAS, J., concurring in 
judgment). At the time o f the founding, "[bjusiness 
corporations were only beginning to upset the old 
corporate model, in which the raison d'etre of 
chartered associations was their service to the 
public," Horwitz, supra, at 49-50, so it was natural 
lo those w'ho framed the first Public Use Clauses to 
think o f mills as inherently public entities. The

disagreement among state courts, and state 
legislatures' attempts to circumvent public use limits 
on their eminent domain power, cannot obscure that 
the Public Use Clause is most naturally read to 
authorize takings for public use only i f  the 
government or the public actually uses the taken 
property.

FN2. Compare ante, at 2662. and n. 8 
(majority opinion) (noting that some state 
courts upheld the validity o f applying the 
M ill Acts to private purposes and arguing 
that the " 'use by the public' test" "eroded 
over time"), with, e.g.. Rverson v. Brown. 
35 Mich. 333, 338-339 ( 877) (holding it 
"essential" to the constitut onality o f a M ill 
Act "that the statute should require the use 
to be public in fact; in other words, that it 
should contain provisions entitling the 
public to accommodations"); Gaylord v. 
Sanitary Dist. o f Chicago. 204 111. 576, 
581-584, 68 N.E. 522, 524 (1903) (same); 
Tyler v. Beacher, 44 Vt. 648, 652-656 
(1871) (same); Sadler v. Longhorn, 34 
Ala. 311, 332-334 (1859) (striking down 
taking for purely private road and grist 
mill); Varner v. Martin. 21 W.Va. 534, 
546-548, 556-557, 566-567 (1883) (grist 
m ill and private road had to be open to 
public for them to constitute public use); 
Harding v. Goodlett, 11 Tenn. 41, 3 Yerg. 
41, 53 (1832); Jacobs v. earview Water 
Supply Co.. 220 Pa. 388, 393-395, 69 A. 
870, 872 (1908) (endorsing actual public 
use standard); Minnesota Canal <?■ Power 
Co. v. Koochiching Co., 97 Minn. 429, 
449-451, 107 N.W. 405, 413 (1906) 
(same); Chesapeake Stone Co. v. 
Moreland. 126 Ky. 656, 663-667, 104 
S.W. 762, 765 (1907) (same); Note, 
Public Use in Eminent Domain, 21 
N.Y.U.L.Q. Rev. 285, 286, and n. I I 
(1946) (calling the actual public use 
standard the "majority view" and citing 
other cases).

I ll
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Our current Public Use Clause jurisprudence, as 
the Court notes, has rejected this natural reading of 
the Clause. Ante, at 2662-2663. he Court adopted 
its modern reading blindly, wit’> little discussion of 
the Clause's history and origi: al meaning, in two 
distinct lines o f cases: firs', i cases adopting the 
"public purpose" interpret »iio\ o f the Clause, and 
second, in cases d ferring to egt't^Hres' judgments 
regarding what constitutes a valid public purpose. 
Those questionable casts converged in the 
boundlessly broad and deferential conception of 
"public use" adopted bv 'his Court in Berman v. 
Parker, 348 U.S. 26. 75 S.Ct. 98. 99 L.Ed 27 
(1954), and *2683J/m a < Housing Authority v. 
Midkiff. 467 U.S. 229, U 4 S.Ct. 2321, 81 L.Ed.2o 
186 (1984), cases that take center stage in the 
Court's opinion. See ante, 2663-2664. The 
weakness o f those vo lines o f cases, and 
consequently Berman and Midkiff. fatally 
undermines ihe doctrinr undations o f the Court's 
decision. Today's questionable application o f these 
cases is further proof that the "public purpose" 
standard is not susceptible o f principled application. 
This Court's reliance by rote on this standard is ill 
advised and should be reconsidered.

A
As the Court notes, the "public purpose" 
interpretation o f the Public Use Clause stems from 
Fallhrook Irrigation Dist v. Bradley, 164 U.S. 112, 
161-162, 17 S.Ct. 56, 41 L.Ed 369 (1896). Ante, at 
2663. The issue in Bradlev was whether a 
condemnation for purposes o f constructing an 
irrigation ditch was for a public use. 164 U.S., at 
161, 17 S.Ct. 56. This was a nublic use. Justice 
Pcckham declared for the Co l t, because "(t]o 
inigate and thus to bring into possible cultivation 
these large masses o f otherwise worthless lands 
would seem io be a public purpose ind a matter of 
public interest, not confined to landowners, or even 
to any one section o f the State." Ibid. That broau 
statement was dictum, for the law under review' also 
provided that "[a jll landowners in the district have 
the right to a proportionate share o f the water." Id., 
at 162, 17 S.Ct. 56. Thus the "public" did have the 
right to use the irrigation ditch because all similarly 
situated members o f the public-those who owned

lands irrigated by the ditch-had a right to use it. 
The Court cited no authority for its dictum, and did 
not discuss either the Public Use Clause's onginal 
meaning or the numerous authorities lhat had 
adopted the "actual use" test (though it at least 
acknowledged the conflict o f authority in state 
courts, see id., at 158, 17 S.Ct. 56; supra, at 2682, 
and n. 2). Instead, the Court reasoned that "[t]hc 
use must be regarded as a public use, or else it 
would seem to follow that no general scheme of 
irrigation can be formed or carried into effect.” 
Bradley, supra, at 160-161, 17 S.Ct. 56. This is no 
statement o f constitutional principle: Whatever the 
utility o f irrigation districts or the merits o f the 
Court's view that anothei rule would be "impractical 
given the diverse and always evolving needs of 
society," ante, at 2662, the Constitution does not 
embody those policy preferences any more than it 
"enact [s] Mr. Herbert Spencer's Social Statics." 
Lochner v. New York. 198 U.S. 45. 75. 25 S.Ct. 
539, 49 L.Ed. 937 (1905) (Holmes. J., dissenting); 
bui see id., at 58-62, 25 S.Ct. 539 'Peckham, J., for 
the Court).

This Court's cases followed Bradley's test with 
little analysis. In Clark v. Nash. 198 US. 361, 25 
S.Ct. 6^6, 49 L.Ed. 1085 (1905) (Peck, :m, J., for 
the Court), this Court relied on little more than a 
citation to Bradley in upholding another 
condemnation for the purpose o f laying an un^ation 
ditch. 198 U.S., at 369-370, 25 S.Ct. 676. As in 
Bradley, use of the "public purpose" test was 
unnecessary to the result the Court reached. The 
government condemned the irrigation ditch for the 
purpose o f ensuring access to water in which 
"[ojther land owners adjoining th? defendant in 
erro r... might share," 198 U.S., at 370, 25 S.Ct. 676, 
and therefore Clark also involved a condemnation 
for the purpose o f ensuring access to a resource to 
which similarly situated members o f the public had 
a legal right o f access. Likewise, in Strickley v. 
Highland Boy Gold Mining Co., 200 U.S. 527, 26 
S.Ct. 301, 50 L.Ed. 581 (1900), the Court upheld a 
condemnation establishing an aerial right-of-way 
for a bucket line operated by a mining company, 
relying on little more than Clark, see *2684 
Strickley, supra, at 531, 26 S.Ct. 301. This case,
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too. could have been disposed o f on the narrower 
ground that "the pla in tiff [was] a carrier for itself 
and others," 200 U.S.. at 531-532, 26 S.Ct. 301, and 
therefore that the bucket line was legally open to the 
public. Instead, the Court unnecessarily rested its 
decision on the "inadequacy o f use by the general 
public as a universal test." Id., at 531, 26 S.Ct. 301. 
This Court's cases quickly incorporated the public 
purpose standard Set forth in Clark and Strickley by 
barren citation. See, e.g., Rindge Co. v. County oj 
Los Angeles, 262 U.S. 700, 707, 43 S.Ct. 689, 67 
L.Ed. 1186 (1923); Block v. Hirsh. 256 U.S. 135, 
155, 41 S.Ct. 458, 65 L.Ed. 865 (1921); Ml. 
Vernon- Woodheny Cotton Duck Co. v>. Alabama 
Interstate Power Co., 240 U.S. 30, 32, 36 S.Ct. 
234, 60 L.Ed. 507 (10|6); O'Neill V. Learner, 239 
U.S. 244. 253, 36 S.Ct. 54, 60 L.Ed. 249 (1915).

B
A second line o f this Court’s cases also deviated 
from the Public Use Clause's original meaning by 
allowing legislatures to define the scope ot valid 
"public uses " United States v. Gettysburg Electric 
R Co.. 160 U.S. 66b, 16 S.Ct. 427, 40 L.Ed. 576 
(1896), involved the question whether Congress' 
decision to condemn certain private land for the 
purpose o f building battlefield memorials at 
Gettysburg, Pennsylvania, was for a public use. Id., 
at 679-680, 16 S.Ct. 427. Since the Federal 
Government was to use the lands in question, id., at 
682, 16 S.Ct. 427, there is no doubt that it was a 
public use under any reasonable standard. 
Nonetheless, the Court, speaking through Justice 
Peckham, declared that "when the legislature has 
declared the use or purpose to be a public one, its 
judgment w ill be respected by the courts, unless the 
use be palpably without reasonable foundation." Id.. 
at 680, 16 S.Ct. 427. As it had with the "public 
purpose" dictum in Bradley, supra, the Court 
quickly incorporated this dictum into its Public Use 
Clause cases with little discussion. Sc", e.g., United 
States ex rel. TVA v. Welch. 327 U.S. 546, 352. 66 
S.Ct. 715, 90 L.Ed. 843 (1946); Old Dominion 
Land Co. v. United States. 269 U.S. 55, 66. 46 S.Ct. 
39, 70 L.Ed. 162 (1925).

There is no justification, however, for affording

almost insurmountable deference legislative 
conclusions that a use serves a "put use." To 
begin with, a court owes no deference to a 
legislature's judgment concerning the 
quintessential^ legal question o f whether the 
government owns, or the public has a legal right to 
use, the taken property. Even under the "public 
purpose" interpretation, moreover, it is most 
implausible that the Framers intended to defer to 
legislatures as to what satisfies the Public Use 
Clause, uniquely among all the express provisions 
of the B ill o f Rights. We would not defer to a 
legislature's determination o f the various 
circumstances that establish, for example, when a 
search o f a home would be reasonable, see, e.g., 
Payton v. New York, 445 U.S. 573, 589-590, 100 
S.Ct. 1371, 63 L.Ed.2d 639 (1980), or when a 
convicted double-murderer may be shackled during 
a sentencing proceeding without on-the-record 
findings, see Deck v Missouri, 544 U.S. — , 125 
S.Ct. 2007, 161 L.Ed.2d 953 (2005), or when state 
.. w creates a property interest protected by the Due 
: iOcess Clause, sec, e.g., Castle Rock v. Gonzales, 
... U.S. — , 125 S.Ct. 2796, 162 L.Ed.2d 658, 2005 
WL 1499788 (2005); Board o f Regents o f State 
Colleges v>. Roth. 408 U.S. 564, 576. 92 S.Ct. 2701, 
33 L.Ed.2d 548 (1972); Goldberg v. Kelly, 397 
U.S. 254, 262-263, 90 S.Ct. 1011, 25 L.Ed.2d 287 
(1970).

Still worse, it is backwards to adopt a searching 
standard o f constitutional review for nontraditional 
property interests, such as welfare benefits, see, 
e.g., Goldberg, supra. *2685 while deferring to the 
legislature's determination as to what constitutes a 
public use when it exercises the power o f eminent 
domain, and thereby invades individuals’ traditional 
rights in real property. The Court has elsewhere 
recognized "the overriding respect for the sanctity 
o f the home that has been embedded in our 
traditions since the origins o f the Republic," 
Payton, supra, at 601, 100 S.Ct. 1371, when the 
issue is only whether the government may search a 
home. Yet today the Court tells us that we are not 
to "second-guess the City's considered judgments," 
ante, at 2668, when the issue is, instead, whether 
the government may take the infinitely more
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intrusive step of tearing down petitioners’ homes. 
Something has gone seriously awry with tins Court's 
interpretation o f the Constitution. Though citizrns 
are safe from ihe government in their homes, the 
homes themselves are not. Once one accepts, as 'he 
Court at least i .(initially does, ante, at - - 6 , that the 
Public Use Clause is a lim it on the eminent domain 
power o f the Federal Government and the States, 
there is no justification for the almost complete 
deference it grants to legislatures as to what satisfies 
it.

These two misguided lines o f precedent converged 
in Berman v. Parker. 348 U.S. 26, 75 S.Ct. 98, 99 
L.Ed. 27 (1954). and Hawaii Housing Authority v. 
M idkiff 467 U.S. 229, 104 S.Ct. 2321, 81 L.Ed.2d 
186 (1984). Relying on those lines o f cases, the 
Court in Berman and M idkiff upheld condemnat ions 
for the purposes o f slum clearance and land 
redistribution, respectively. "Subject to specific 
constitutional limitations," Berman proclaimed, 
"when the legislature has spoken, the public interest 
has been declared in terms well-nigh conclusive. In 
such cases the legislature, not the judiciary, is the 
main guardian o f ihe public needs to be served by 
social legislation." 348 U.S., at 32, 75 S.Ct. 98. 
That reasoning was question begging, since the 
question to be decided was whether the "specific 
constitutional limitation" o f the Public Use Clause 
prevented the taking o f the appellant's (concededly 
"nonblighted") department store. Id . at 31, 34, 75 
S.Ct. 98. Berman also appeared to reason that any 
exercise by Congress o f an enumerated power (in 
this case, its plenary power over the District of 
Columbia) was per sc a "public use" under the Fifth 
Amendment. Id., at 33, 75 S.Ct. 98. But the very 
point o f the Public Use Clause is to lim it that 
power. See supra, at 2679.

More fundamentally, Berman and M idkiff erred by 
equating the eminent domain power with the police 
fiower o f States. See Midkiff, 467 U.S., at 240, 104
S.Ct. 2321 ("The 'public use' requirement is ... 
coterminous with the scope o f a sovereign’s police 
powers"); Berman, 348 U.S., at 32, 75 S.Ct. 98. 
Traditional uses o f that regulatory power, such as

the power to abate a nuisance, required no 
compensation whatsoever, see Mugler v. Kansas. 
123 U.S. 623, 668-669, 8 S.Ct. 273. 31 L.Ed. 205 
(1887), in sharp contrast to the takings power, 
which has always required compensation, sec supra. 
at 2679, and n 1. The question whether the State 
can take property using the power o f eminent 
domain is therefore distinct from the question 
whether it can regulate property pursuant to the 
police power. See, e.g., Lucas v. South Carolina 
Coastal Council, 505 U.S. 1003, 1014, 112 S.Ct. 
2886, 120 L.Ed.2d 798 (1992); Mugler, supra, at 
668-669, 8 S.Ct. 273. In Berman, for example, it 
the slums at issue were truly "blighted," then stale 
nuisance law, see, e.g., supra, at 2680; Lucas, 
supra, at 1029, 112 S.Ct. 2886, not the power of 
eminent domain, would provide the appropriate 
remedy. To construe the Public Use *2686 Clause 
lo overlap with the States' police power conflates 
these two categories. [FN3]

FN3. Some States also promoted the 
alienability o f property by abolishing the 
feudal "quit rent" system, i.e., long-term 
leases under which the proprietor reserved 
to himself the right to perpetual payment 
o f rents from his tenant. Sec Vance, The 
Quest for Tenure in the United States, 33 
Yale L.J. 248, 256-257, 260-263 (1923). 
fn Hawaii Housing Authority v. Midkiff, 
467 U.S. 229, 104 S.Ct. 2321, 81 L.Ed.2d 
186 (1984), the Court cited those state 
policies favoring the alienability o f land as 
evidence that the government's eminent 
domain power was similarly expans’ve, sec 
id., at 241-242, and n. 5, 104 S.Ct. 2321. 
But they were uses o f the States' regulatory 
power, not the takings power, and 
therefore were irrelevant to the issue in 
Midkiff. This mismatch underscores the 
error o f conflating a State’s regulatory 
power with its taking power.

The "public purpose" test applied by Berman and 
M idkiff also cannot be applied in principled manner. 
"When we depart from the natural import o f the 
tenn 'public use,' und substitute for the simple idea
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of a public possession and occupation, that of 
public utility, public interest, common benefit, 
general advantage or convenience ... we arc afloat 
without any certain principle to guide us." 
Bloodgood v. Mohawk & Hudson R Co., 18 Wend. 
9, 60-61 (N.Y.I837) (opinion o f Tracy, Sen.). 
Once one permits takings for public purposes in 
add'tion to public uses, no coherent principle limits 
what could constitute a valid public usc-at least, 
none beyond Justice O'CONNOR'S (entirely proper) 
appeal to the text o f the Constitution itself. Sec 
ante, at 2671, 2675-2677 (dissenting opinion). I 
share the Court's skepticism about a public use 
standard that requires courts to second-guess the 
policy wisdom o f public works projects. Ante, at 
2666-2668. The "public purpose" standard this 
Court has adopted, however, demands the use of 
such judgment, for the Court concedes that the 
Public Use Clause would forbid a purely private 
taking. Ante, at 2661-2662. It is difficult to 
imagine how a court could find that a taking was 
purely private except by determining that the taking 
die not, in fact, rationally advance the public 
interest. Cf. ante, at 2675 (O'CONNOR, J., 
dissenting) (noting the complicated inquiry the 
Court's test requires). The Court is therefore wrong 
to criticize the "actual use" test as "difficult to 
administer." Ante, at 2662. It is far easier to 
analyze whether the government owns or the public 
has a legal right to use the taken property than to 
ask whether the taking has a "purely private 
purpose"-unIess the Court means to eliminate 
public use scrutiny o f takings entirely. Ante, at 
2661-2662, 2666-2667. Obliterating a provision of 
the Constitution, o f course, guaiantees that it will 
not be misapplied.

For all these reasons, I would revisit our Public 
Use Clause cases and consider returning to the 
original meaning o f the Public Use Clause: that the 
government may take property only i f it actually 
uses or gives the public a legal right to use the 
property.

IV
The consequences o f today's decision arc not 
difficult to predict, and promise to be harmful.

So-called "urban renewal" programs provide some 
compensation for the properties they take, but no 
compensation is possible for the subjective value of 
these lands to the individuals displaced and the 
indignity inflicted by uprooting them from their 
homes. Allowing the government to take property 
solely for public purposes is bad enough, but
extending the oncept o f public purpose to
encompass any economically beneficial goal
guarantees that these losses w ill fall
disproportionately on poor *2687 communities. 
Those communities arc not only systematically less 
likely to put their lands to the highest and best 
social use, but are also the least politically
powerful. I f ever there were justification for
intrusive judicial review o f constitutional provisions 
that protect "discrete and insular minorities," United 
States v. Carotene Products Co., 304 U.S. 144,
152, n. 4, 58 S.Ct. 778, 82 L.Ed. 1234 (1938), 
surely that principle would apply with great force to 
the powerless groups and individuals the Public Use 
Clause protects. The deferential standard this Court 
has adopted for the Public Use Clause is therefore 
deeply perverse. It encourages "those citizens with 
disproportionate influence and power in the
political process, including large corporations and 
development firms" to victimize the weak. Ante, at 
2676 (O’CONNOR. J., dissenting).

Those incentives have made the legacy o f this 
Court's "public purpose" test an unhappy one. In 
the 1950's, no doubt emboldened in part by the 
expansive understanding o f "public use" this Court 
adopted in Berman, cities "rushed to draw plans" 
for downtown development. B. Fricden & L. 
Sagalayn, Downtown, Inc. How America Rebuilds 
Cities 17 (1989). "O f all the families displaced by 
urban renewal from 1949 tluough 1963, 63 percent 
o f those whose race was known were nonw hitc, and 
o f these families, 56 percent o f nonwhites and 38 
percent o f whites had incomes low enough to 
qualify for public housing, which, however, was 
seldom available to them." Id., at 28, 75 S.Ct. 98. 
Public works projects in the 1950's and 1960's 
destroyed predominantly minority communities in 
St. Paul, Minnesota, and Baltimore, Maryland. Id., 
at 28-29, 75 S.Ct. 98. In 1981, urban planners in
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Detroit, Michigan, uprooted the largely 
"lower-income and elderly" Polctown neighborhood 
for the benefit o f the General Motors Corporation. 
J. Wylie, Polctown: Community Betrayed 58 
(1989). Urban renewal projects have long been 
associated with the displacement o f blacks; ” [i]n 
cities across the country, urban renewal came to be 
known as 'Negro removal.' " Pritchett, The "Public 
Menace" o f Blight: Urban Renewal and the Private 
Uses o f Eminent Domain, 21 Yale L. & Pol'y Rev. 
I, 47 (2003). Over 97 percent ol the individuals 
forcibly removed from their homes by the 
"slum-clearance" project upheld by this Court in 
Berman were black. 348 U.S., at 30, 75 S.Ct. 98. 
Regrettably, the predictable consequence o f the 
Court’s decision w ill be to exacerbate these effects.

The Court relics almost exclusively on this Court's 
prior cases to derive today's far-reaching, and 
dangerous, result. See ante, at 2662- 2664. But the 
principles this Court should employ to dispose of 
this case are found in the Public Use Clause itself, 
not in Justice Peckham's high opinion of 
reclamation laws, sec supra, at 2663. When faced 
with i clash o f constitutional principle and a line of 
unreasoned cases wholly divorced from the text, 
history, and structure o f our founding document, we 
should not hesitate to resolve the tension in favor of 
the Constitution's original meaning. For the reasons 
I have given, and for the reasons given in Justice 
O'CONNOR's dissent, the conflict o f principle 
raised by this boundless use o f the eminent domain 
power should be resolved in petitioners' favor. 1 
would reverse the judgment o f the Connecticut 
Supreme Court.

125 S.Ct. 2655, 162 L.Ed.2d 439, 73 USLW 4552, 
60 ERC 1769, 35 Envtl. L. Rep. 20,134, 05 Cal. 
Daily Op. Serv. 5466, 2005 Daily Journal D.A.R. 
7475, 18 Fla. L Weekly Fed. S 437
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Amended: 4/28/06 
O ffe red : 4/27/06

Sponsor(s ): R E PR E SE N T A T IV E S  LED O U X  AND G R U E N B E R G , K crttu lu , M cGuire , D ah ljlrom , Neuman, 
Anderson, K ap 1 • ' r ,  Thomas, Lynn , C raw ford , C ro ft , K o tt, W ilson , Seaton ^

CS FOR HOUSE BILL NO. 322(JUD) am

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to infants who are safely surrendered by a parent shortly after birth." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new' section 

to read:

SHORT TITLE. This Act may be known as the Safe Surrender of Infants Act.

* Sec. 2. AS 11.81 is amended by adding a new section to read:

Article 4A. Prohibition on Prosecution.

Sec. 11.81.500. No prosecution for safe surrender of infant. A parent may 

not be criminally prosecuted for surrendering a child of the parent if .he child

(1) is an infant who is less than 21 days of age;

(2) is surrendered in the manner described in AS 47.10.013(c); and

(3) is not the subject of a court order affecting custody of the child.

* Sec. 3. AS 47.10.013 is amended by adding new subsections to read:

(c) A parent who is immune from prosecution under AS 11.81.500 and 

chooses to surrender an infant shall surrender the infant in the manner described in this

HB0322d -1-
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subsection. Surrendering the infant in the manner described in this subsection 

constitutes abandonment for puiposes o f this chapter. An infant's parent is considered 

to have abandoned the infant safely, and, notwithstanding AS 25.20.030 and 

AS 47.10.120, the parent’s legal duty to support the infant is extinguished i f

(1) the parent, without expressing an intent to return for the infant, 

leaves the infant in the physical custody o f a person who the parent reasonably 

believes is a peace officer, a physician or hospital employe.: in a hospital or hosj tal 

emergency room, or a volunteer with or employee o f a fire station or emergency 

medical service wh< is performing activities within the scope o f the volunteer's or 

employee's fire services or emergency medical services duties; and

(2) there is no evidence the infant has been physically injured prior to

abandonment.

I'd) A person to whom an infant is abandoned safely within the meaning o f (c) 

o f this section shall

(1) act appropriately to care for the infant;

(2) inform the parent that the parent may, but is not required to, answer 

any questions regarding the name or identity o f the infant or the parents o f the infant 

unless the parent chooses to contact the department under (3) o f this subsection;

(3) ask the parent i f  the parent wishes to relinquish the parent’s 

parental rights and release the infant for adoption; i f  the answer is affirmative, the 

person shall contact the department so that the parent can discuss that option with the 

department.

(e) An individual, agency facility, or entity that receives an infant abandoned 

safely under (c) o f this section is not liable for civil damages for failure to discharge 

the duties listed in (d) o f this section,

(f) A record regarding the surrender o f an infant under (c) o f this section is 

confidential and not subject to public inspection or copying under AS 40.25.100 - 

40.25.220.

* Sec. 4. AS 47.10.086(a) is amended to read:

(a) Except as provided in (b), (c), and (g) [(b) AND (c)] o f this section, the 

department shall make timely, reasonable efforts to provide family support services to

CSHB 322(JUD) am -2-
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the child and to the parents or guardian o f the child that are designed to prevent out-of­

home placement o f the child or to enable the safe return o f the child to the family 

home, when appropriate, i f  the child is in an out-of-homc placement. The department's 

duty to make reasonable efforts under this subsection includes the duty to

(1) identify family support services that w ill assist the parent or 

guardian in remedying the conduct or conditions in the home that made the child a 

child in need o f aid;

(2) actively offer the parent or guardian, and refer the parent or 

guardian to, the services identified under (1) o f this subsection; the department shall 

refer the parent or guardian to community-based family support services whenever 

community-based services are available and desired by the parent or guardian; and

(3) document the department's actions that arc taken under (1) and (2) 

o f this subsection.

* Sec. 5. AS 47.10.086 is amended by adding a new subsection to read:

(g) The department is not required to make reasonable efforts o f the type 

described in (a) o f this section i f the department took emergency custody o f an infant 

under AS 47.10.142 after the infant was abandoned safely within the meaning o f 

AS 47.10.013(c).

* Sec. 6. AS 47.10.990 is amended by adding a new paragraph to read:

(32) "infant" means a child who is less than 21 days o f age
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This bill provides for the safe surrender o f infants whereby the parent may not be crim inally 
prosecuted for surrendering an infant in the manner described.

Drawing on other states’ experience with similar laws, the OCS believes that adequate public 
education is key to sue ess. I f the desired effect o f this bill is to stop abandonment o f babies, 
the public needs to be made aware o f their options. This fiscal note would cover estimated 
costs for a campaign that provides for media advertising, brochures, posters, etc., to be 
distributed in hospitals, clinics, doctors' offices, public assistance offices, and other public 
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Date'TimeM^1/2Q0S-

Approvedby: Karleen Jackson. Commission t_________
Agency Department of Health and Social Services

Date 04/24/2006

(Raviatd 9/7/2005 OMJ) Page 1 o f  1



FISCAL NOTE
S T A T E  O F  A L A S K A
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):________
Title Infants Safety Surrendered by Parent

Sponsor
Requester

Shortly A fte r Birth

Dept. A ffected : 
]R DU
Component ____

Fiscal Note Nunber:
Bill Version:
(H) Publish Date:

CSHB 322(JUD)
4/27/2006

HSS

LeDoux
HJUD Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherw ise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
G rants & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAP ITAL EXPENDITURES [ I

ICHANGE IN REVENUES ( ) ! ! , ! i

FUND SOURCE (T sousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
O ther (Specify Type— Do not abbreviate)

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te o f any cu rre n t yea r (FY2006) cos t: 0.0
M ark th is box (X) if fu n d in g  fo r th is b ill is in c lu ded in the G ove rn o r 's FY 2007 budge t p ro p osa l:

POSITIONS
Full-time
Part-time
Temporary

ANALYS IS : (Attach a separate page if  necessary)

Prepared by: 
Division

Approved by: 
Agency

Shalon Szymanski Phone 907-465-6841
House Judic iary Committee

Rep. Lesil McGuire, Chair

Date/Time 04/26/06 3:45 p.m. 

Date 4/26/2006
House Jud ic iary Committee

(Ravtsad 9/7/2005 OMB) Page 1 of 1



Christine Marasigan

From: Suzanne Hancock
^ ^ e n t : Monday, May 01, 2006 8:10 AM
^ f o :  Christine Marasigan

Subject: FW: House Bill 322 - Baby Safe Haven

fyi

Suzanne Hancock, Chief of Staff 
Representative Gabrielle LeDoux 
State Capitol 
District 36
Juneau, AK 99801-1121 
phone: (907) 465-2487 (oflice) 
(907) 465-4230 (direct) 
fax: (907) 465-4956

From: BabySafeHaven@aol.com [mailto:BabySafeHaven@aol.com]
Sent: Monday, May 01, 2006 2:23 AM
To: Suzanne Hancock
Subject: House Bill 322 - Baby Safe Haven

Please let Representative LeDoux know that there are many people and organizations across the country that aro very grateful 
for her work in forwarding the Alaska Baby Safe Haven legislation.

Just to let you know, on May 2, at 11:30 am, Governor Jim Douglas (R), of Vermont, will be signing Senate Bill 27, the VT E ^y 
fe Haven bill, into law in a ceremony at his office at the Vermont Capitol.

is will make Vermont the 4 /in state to pass and enact a Baby Safe Haven law. Massachusetts was the 46th state to pass i 
Baby Safe Haven law, sign by Lt. Governor Kerry Healey (R), for Governor Mitt Romney (R). Lt. Governor Healey is our 
biggest advocate for our MA Baby Safe Haven law, and we're sure her office >*'ould be of assistance in any support you may 
need

Thank you again for all of your work.

Sincerely,

Jean & Mike Morrisey
Baby Safe Haven New England Foundation 
15 Clelland Road 
Lexington, MA 02421 
(781) 74-0071

5/1/2006

mailto:BabySafeHaven@aol.com
mailto:BabySafeHaven@aol.com


M M
National Council

For Id o p t’io n
May 1, 2006

Senator Fred Dyson
Chair, Senate Health, Education, and SociJ Services Committee 
Alaska State Capitol, Room 121 
Juneau, A K 99801

Dear Chairman Dyson:

On behalf o f the National Council For Adoption (NCFA), I am writing to express our 
support fo r the safe haven policy established in Alaska HB 322, \wuch passed the unanimously 
in the House on April 8, 2006 and w ill now be considered by the Senate Health, Education, and 
Social Services Committee. Thank you for your support o f this legislation.

I f enacted, HB 322 would protect newborns’ lives and health by allow ing desperate 
young mothers and fathers, when th«_y arc at risk o f harming or abandoning their newborns, to 
place their babies in safe havens without fear of prosecution or loss o f confidentiality. By 
offering safe havens to desperate parents, HB 322 provides a non-threatening alternative to 
newborn abandonment or infanticide, and the outcome for the children is adoption into loving, 
permanent families.

Since 1999, this compassionate policy has swept the nation, w ith 47 states enacting it. 
More than 600 newborns have been placed safely under these laws, and this number includes 
only the documented cases in 33 states. Lives are being saved!

We ask that this letter o f support for HB 322 be added to the record prior to the 
committee’s consideration. Please contact the National Council For Adoption with any 
additional questions about our position on infant safe haven laws. Thank you for your 
consideration of NCFA ’s comments and for Alaska’s attention to this important child welfare
safeguard.

Sincerely,

Thomas C. Atwood 
President and CEO

Natiooal Council For Adoption
225 N. Washington Street. Alexandria. VA 22314-2520
Telcpnone 703-299-6633. Fax 703-299-6004
www.adoptioncouncil.org

http://www.adoptioncouncil.org


OFFICE OF CHILDREN'S SERVICES

FRANK H. MURKOWSKI, GOVERNOR

DEPARTMENT OF HEALTH AND  
SOCIAL SERVICES

P.O. BOX 170630 
JUNEAU. ALASKA 99811-0630 
PHONE: NOT) 465-3170

April 24, 2006

Honorable Representative Gabrielle I.eDoux 
Alaska State Legislature 
State Capitol, Room 412 
Juneau, AK 99801-1182

Dear Representative LeDoux:

Thank you for your work this legislative session on House B ill 322. Passage o f this bill 
may prevent harm to some infants as it allows a parent to safely surrender their child 
without fear o f criminal prosecution.

The Office o f Children’s Services supports HB 322 and is interested in collaborating with 
you on new state law that would provide an infant who may otherwise be abused or 
neglected with the opportunity for a stable and loving home.

Thank you for your commitment lo Alaska’s children and iheir families.

Deputy Commissioner

Pnntort on ruryr.UKJ jwp««r
by A uno. ,nc



P l a n n e d  P a r e n t h o o d -
o f  A lask a

Testimony 

House BUI 322

Planned Parenthood of Alaska applauds Representatives LeDoux and Representative 
Gruenberg for introducing the "Sate Surrender" bill, lieuse Bill 322 allows a parent to 
surrender a newborn at a designated safe place where someone can attend to the infant's 
needs. Any parent who relinquishes an unharmed infant undcr this bill will have total 
anonymity. Sixteen states have already passed similar laws. Piesident Bash signed the 
first Safe Surrender bill into law while he was governor of Tex as.

The decriminalization of infant abandonment is an important step io help young women 
deal with an unwanted pregnancy. Alaska's open adoption law, while securing adoptee 
rights, may deter women from adoption and push them toward abortion. Many of these 
women do not want their families to know about their pregnancy. There is no guarantee 
of privacy in open adoption; furthermore, adoption is a complicated and intrusive 
process. It requires permission from the father, questioning, paper work, etc. Safe 
Surrender is an offer of assistance to women who might otherwise abandon a newborn. 
Under existing law the police track down a woman who abandons an infant Illegal 
abandonment can lead to a baby's death and the mother's prosecution.

This is a first step. Safe Surrender does not address the societal ills that lead to 
unintended pregnancy and the drastic acts of infanticide and abandonment. Teens need to 
know if they make a mistake their family and society will treat them compassionately 
Young people need to have honest and medically accurate sex education. We need 
enhanced out-reach and support for at-risk parents. Greater access to birth control, 
including insurance coverage of all FDA approved contraception, should be made 
available.

Therefore, Planned Parenthood of Alaska supports this bill.

Clover Simon, M S W  

Planned Parenthood of Alaska 
4001 Lake Otis Pkwy 

Anchorage, A K  99503 
907.770.9705

S in r ^ rp lv



A L A S K A  W O M E N  S L O B B Y

A W L  M i s s i o n :  T o  d e f e n d  a n d  a d v a n c e  t h e  r i g h t s  a n d  n e e d s  o f  W o m e n ,  

C h i l d r e n  a n d  F a m i l i e s  i n  A l a s k a

f t
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Chair
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Position Paper
HB 322, SAFE SURRENDER OF BABIES 

April 200d

The Alaska W om en 's  Lobby supports HB 322. Th e  bill is an important safety 
measure to increase the likelihood that troubled parents will turn over thei. 
newbom3 to medical or other emergency personnel instead o f leaving Miem  in 
potentially dangerous situations.

Beginning in Texas  in 1999, "Baby Moses la vs " or infant safe haven legislation 
has been enacted as ar incentive for mothers in crisis to safely relinquish their 
babies to a safe haven where the baby will be  protected and provided with medical 
care until a permanent home can be found. Safe haven laws generally allow the 
parent, or an agent of the parent, to remain anonymous and to be shielded from 
prosecution for abandonment or neglect in exchange for safely surrendering the 
baby to a safe haven. According to a report of the Alan Gattm acher Institute, as 
of June 2005, these laws exist in 45 states. It is time for A laska to join these other 
states.

Variations by state include limits on the infant’s age at time of relinquishment (72 
hours to 1 year) and the people and places authorized to accept the infants (e.g., 
Em ergency Medical Services, hospitals, fire stations, and police stations). Most 
state policies adopt a “no questions asked’ approach, but some states require 
that a person accepting the infant ask for a medical history. W e  support the one 
year time hngth this bill suggests.

O ne  important issue to consider as the bill m oves through the committee process 
is public education about the bill when it becom es law. In 2003,15 states had 

mandated public information campaigns to increase public awareness of safe 
haven legislation. Several common elements o f such campaigns include toll-free 
hotlines, pamphlets and written material, and public service messages. Funding 
should be provided so that once the service is available, those who are eligible to 
receive the infants can be trained and the public can be m ade aware of the 
service throughout the state.

Thank you for hearing this piece of legislation. Creating avenues for parents to 
relinquish newborns in a w ay that protects both the parents and the newborns 
should lessen the odds of finding babies abandoned in dumpsters or empty 
parking lots.



Legislative Research Services
Alaska State Legislature
Legislative Affairs Agency
Division of Legal anu Research Services

State Capitol, Juneau, AK 99801 
Phone: 907-465-3991 

Fax: 907-465-3908

January 27, 2006

M em orandum
TO: Representative Gabrielle LeDoux
FROM: Becky Taylor

Legislative Analyst 
RE: Safe Haven Laws In Other States

LRS Report 06.118

Vou asked for an overview of safe haven laws. Specifically, you were Interested In which states have such 
laws, when these laws were enacted, where and up until what age Infants can be dropped off In different 
states, and how these laws address the issue of parental rights.

Safe Haven laws are intended to reduce infant abandonment and abuse by providing mothers in crisis with 
designated locations where they can leave an Infant and know that the child will be safe and cared for. 
Hospitals, police and fire stations, and emergency medical service agencies are often used as safe haven 
locations. Age limits of 72 hours or 30 days are most common, although North Dakota’s safe havens will 
accept children up to a year old. A few states require a check of the putative father registry, and include 
provisions to contact the putative father, but most do not require notification of fathers who may not be aware 
of the child’s birth.

At least forty-six states have enacted safe haven laws. According to the Child Welfare League of America, 
forty-one of these states passed safe haven legislation between 1999 and August 2002. Currently, Alaska, 
Hawaii. Nebraska, and Vermont appear to be the only states that do not have safe haven laws. 
Massachusetts was the most recent state to enact this type of legislation with the 2004 Safe Haven Act of 
Massachusetts. A number of organizations huve compiled information about these laws. We have attached 
the following publications that address your specific questions in more detail:

♦ "Infant Safe Haven Laws," State Statute Series 2004, National Adoption Information 
Clearinghouse, U.S. Department of Health and Human Services, current through November 
2004.

♦ "Update: Safe Havers for Abandoned Infants,* National Conference of State Legislatures,
October 21, 2003.

♦ Williams-Mbengue, Nina, "Safe Havens for Abandoned Infants,* NCSL State Legislative 
Report, Volume 26. Number 6, National Conference of State Legislatures, September 2001.

♦ “Baby Abandonment Project" Child Welfare League of America, August 2002. As you will 
see, this document provides brief summaries of the various laws current as of 2002, including 
inform? Son, in many cases, specific to your questions. The on-line version of this compilation 
of state laws includes links to the text of each state’s bill, and is available at 
httpJMww. cwia. org/programs/pregprev/fkxrittsafehaven. htm.

I hope you find this information to be useful. Please do not hesitate to contact us if you have questions or 
need additional information.



National Clearing house on Child Abuse and Neglect Information 
National Adoption Information Clearinghouse

Galtway* to Information: Protecting Children and Strengthening Pamlllaa

State Statutes Series 2004

I n f a n t  S a f e  H a v e n  L a w s

State legislatures have felt the need to address infant abandonment and infanticide in 
response to a reported increase in the abandonment of infants.

Beginning in Texas in 1999, “Baby Moses laws’ or infant safe haven legislation has been 
enacted as an incentive for mothers in crisis to safely relinquish their babies to a safe 
haven where the baby will be protected and provided with medical care until a 
permanent home can be found. Safe haven laws generally allow the parent, or an agent 
of the parent, to remain anonymous and to De shielded from prosecution for 
abandonment or neglect in exchange for safely surrendering the baby to a safe haven.

To date, apt. oximately1 462 States have enacted safe haven legislation to provide a 
vehicle for the safe relinquishment of unwanted newborns.

Who May 
Leave a 

Baby at a 
Safe Haven

In most States with safe haven laws, a parent may surrender the baby to a safe haven. 
In four States (Georgia, Maryland, Minnesota, and Tennessee),3 only the mother may 
relinquish the infant, while Idaho specifies that only a custodial parent may surrender the 
infant. Other States allow either parent of the baby, an agent of the parent (someone 
who has the parent's approval),4 or another person having custody of the child5 to take 
the baby to a safe haven. Five States9 do not specify the person who may relinquish an 
infant.

Safe Haven 
Providers

Safe haven providers include hospitals, emergency medical services, police stations, 
and fire stations. Generally, anyone on staff at these institutions can receive an infant, 
and the provider is authorized to provide any care and treatment the infant may require

1 T h e  w o r d  approximately  i s  u s e d  l o  s l r e s s  I h e  f a c t  t h a t  t h e  S t a l e s  f r e q u e n t l y  a m e n d  t h e i r  l a w s ,  s o  t h i s  i n f o r m a t i o n  i s  c u r r e n t  o n l y  t h r o u g h  N o v e m b e r  
2 0 0 4 .
1 A l a s k a ,  H a w a i i ,  N e b r a s k a ,  V e r m o n t ,  t h e  D i s t r i c t  o f  C o l u m b i a ,  a n d  t h e  t e r r i t o r i e s  o f  A m e r i c a n  S a m o a ,  G u a m ,  t h e  N o r t h e r n  M a r i a n a  I s l a n d s .  P u e r t o  R i c o ,  
a n d  I h e  V i r g i n  I s l a n d s  h a v e  n o t  y e t  a d d r e s s e d  t h e  i s s u e  o f  a b a n d o n e d  n e w b o r n s  i n  l e g i s l a t i o n .
1 M a r y l a n d  a n d  M i n n e s o t a  d o  a l l o w  t h e  m o t h e r  t o  a p p r o v e  a n o t h e r  p e r s o n  t o  d e l i v e r  t h e  i n f a n t  o n  h e r  b e n a l f .
* I n  1 0  S t a t e s :  A r i z o n a ,  A r k a n s a s .  C o n n e c t i c u t ,  I o w a ,  M i s s o u r i ,  N o r t h  D a k o t a ,  R h o d e  I s l a n d ,  S o u t h  C a r o l i n a ,  U t a h ,  a n d  W y o m i n g  
1 I n  C a l i f o r n i a  a n d  K a n s a s
* D e l a w a r e ,  M a i n e ,  N e w  J e r s e y .  N e w  M e x i c o ,  a n d  N e w  Y o r k ________________________________________________________________________________________________________________________________________

National Adoption Information C learinghouse

330 c St.. sw U.S. Department of Health and Human Services

(8 8 8 )  251-0075 o r  ( 7 0 3 )  352-3488 Administration for Children and Families
n a i c @ c a i i b e r . c o m  Administration on Children, Youth and Families
h t t p : / / n a i c . a c f  h h s . g o v  Children's Bureau

mailto:naic@caiiber.com
http://naic.acf
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In many States, the provider is required to ask the parent for family and medical history 
Information. In some States, the provider is required to attempt to give the parent u. 
parents information about the legal effects of leaving the infant and information about 
referral services. In all cases, the relinquishing parent may not be compelled either to 
provide personal information or to accept the information offered.

The focus of these laws is protecting newborns, and in approximately 16 States,7 infants 
who are 72 hours old or younger may be relinquished to a designated safe haven. Many 
other States accept infants up to 1 month old,8 while North Dakota's safe havens will 
accept a child as old as 1 year.9

Im m unity
From

Liability

Protections  
for the  

Parents

Safe haven providers are given protection from liability for anything that might happen 
to the infant while in their care unless there Is evidence of major negligence on the part 
of the safe haven.

Anonymity for the parent or agent of the parent may be expressly guaranteed in 
statute,10 or the statute may state that the safe haven cannot compel the parent or agent 
of the parent to provide identifying information.11 Some States provide an assurance of 
confidentiality for any information that is provided.12

In addition to the guarantee of anonymity, many States limit prosecution13 or provide that 
safe relinquishment of the infant is an affirmative defense14 in any prosecution15 of the 
parent or his/her agent for any crime against the child, such as abandonment, neglect, 
or child endangerment.

The privileges of anonymity and immunity will be forfeited in most States if there is 
evidence of abuse or neglect of the child.

’ Alabama, Arizona, California, Colorado, Florida, Illinois, Kentucky, Maryland, Michigan, Minnesota, M iss is iip p i, Ohio, T en n essee , Utah, Washington, 
and W isconsin
'  In 14  States: Arkansas. Connecticut, Idaho, Louisiana. Maine ' 'Issouri, Montana. Nevada. New Je rse y . Oregon, Pennsylvania, Rhode Island, South 
Carolina, and W est Virginia
* Other States specify varying age limits in their statutes: 5 days (New York); 7 days (Georgia, M assachuse 'ts. New Hampshire, North Carolina, and 
Oklahoma); 14  days (Delaware, Iowa, Virginia, and Wyoming); 45 days (Indiana and Kansas); 60 days (South Dakota and Texas); and 90 days (New 
Mexico).
10 In approximately 13  States: Arizona, Delaware, Florida. Illinois, Kentucky, Ohio, Oklahoma, Texas. Utah, Washington, West Virginia. W isconsin , and 
Wyoming
11 In 26 States: Arizona. California, Conracticut, Delaware, Idaho. Indiana. Iowa, Louisiana. Maine. M assachusetts, Michigan. Minnesota, Montana,
Nevada, New Hampshire. New Je rse y , New Mexico. North Carolina, North Dakota. Oklahoma, Oregon, South Carolina. South Dakota. Tennessee , West 
Virginia, and Wyoming.
11 In 12  States: Connecticut. Delaware, Idaho, Iowa, Kentucky, Maine, Michigan, Montana, New Mexico, Rhode Island, South Carolina, and Tennessee  
11 In approximately 7 States (Arizona, Connecticut, Illinois, Louisiana, Nevada, Pennsylvania, and South Dakota), the statutes sta le that a safe 
relinquishment i s  not considered a violation o f the law In 2 1 States, the relinquishing parent is  provided Immunity from prosec itlon: California, Florida, 
Georgia. Idaho, Iowa, Kansas, Kentucky, Maryland, Minnesota, M issouri (If the child is  5 days old or younger), Montana, New Mexico, North Carolina, 
North Dakota, Ohio, Oklahoma, Rhode Island. South Carolina, Ten nessee . W isconsin, and Washington.
14 In a State with an affirmative defense provision, a parent or agent of the parent can be charged and prosecuted, but the act of leaving the baby safely 
at a safe haven can be a defense to an accusation of abandonment, abuse, neglect, or child endangerment.
15 In 1 7  States; Alabama. Arkansas. Colorado, Delaware. Indiana. Maine. Michigan, M ississip p i. M issouri (if the child is  6 days old or older, but le s s  than 
30 days old), New Je rsey . New York, Oregon. Texas, Utah. Virginia, W est Virginia, and Wyoming

Tills material may be free ly reproduced and distributed.
However, when doing so, p lease credit the National Adoption In form ation Clearinghouse.

Current Through November 2004 2
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^ s e q u e n c e s  
o f

R elinquishm ent

In most States with safe haven laws, custody of the infant who has been relinquished 
will be transferred to the department that handles child protective or child welfare cases.

The department has responsibility for placing the child, usually in a pre-adoptive home, 
and for petitioning the court for termination of the birth parent's parental rights. Several 
States have procedures in place for a parent to reclaim the infant,18 usually within a 
specified time period and before any petition to terminate parental rights has been 
granted. A few States1’ also have provisions for a nonrelinquishing father to petition for 
custody of the child.

This publication is a product of the State Statutes Series prepared by the National Adoption Information 
Clearinghouse (NAIC). While every attempt has been made to be as complete as possible, additional 
information on these topics may be in other sections of a State’s code as well as agency regulations, 
case law, and informal practices and procedures.

Electronic copies of this publication may be downloaded from the Clearinghouse website at 
http.//naic.acf.hhs.gov/general/legal/statutes/safehaven.cfm.

. To find statute information for a particular State, go to
http://naic.acf.hhs.gov/general/legal/statutes/search and select the specific State and topic.

. To find information on all of the States and territories, view the complete PDF at
http://naic.acf.hhs.gov/general/legal/statutes/safehavenall.pdfor call the Clearinghouse at 
(888) 251 -0075 or (703) 352-3438 to order a copy.

#

14 Approximately 16  States have provisions for the rerinquishing parent lo petition to reclaim the child: California, Connecticut, Delaware, Florida. Idaho, 
Illinois. Iowa, Kentucky, Louisiana. Michigan, M issouri. Monlana, New Mexico, Rhode Island, Ten nessee , and Wyoming.
17 In approximately 4 States: Louisiana, South Dakota, Tennessee , and Utah.

Current Through November 2004
This materia l may be free ly  reproduced and distributed.

However, when doing so, p lease credit the National Adoption In fo rm ation  Clearinghouse.

http://naic.acf.hhs.gov
http://naic.acf.hhs.gov/general/legal/statutes/search
http://naic.acf.hhs.gov/general/legal/statutes/safehavenall.pdfor
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UPDATE: SAFE HAVENS FOR ABANDONED INFANTS 
O ctober 21 , 2003

F o r ty - f iv e  s ta te s now have som e typ e o f safe haven le g is la tio n . (The fo llo w in g s ta te s do no t have safe haven le g is la tio n : AK, fcU (V e toed 

7 /2 /0 3 ) , MA, N fi and VT .) M ost o f th e law s des igna te hosp ita ls , em e rgen cy m ed ica l se rv ices , A re s ta tio n s and po lice s ta tio ns as safe 

lo ca tio n s . One e xce p tio n Is New York, w h ich s tip u la te s th a t the baby m ay be le f t w ith a su ita b le person o r m ay be le f t in a su itab le 

loca tion so long as an a p p ro p r ia te  person Is p rom p tly no tif ie d . Im m u n ity  Is g ra n te d gene ra lly to  em p lo yees w ho are requ ired to accep t 

and care fo r re lin q u is h ed in fa n ts . A bou t h a lf o f th e  s ta te s w ill n o t p ro se cu te pa re n ts w ho re lin q u ish u nha rm ed In fan ts . The rem a ind e r 

a llow s an a ff irm a tiv e  de fense to  p ro secu tion . S ta te  laws v a ry on th e age o f In fan ts w ho m ay be re lin q u is h ed . The ages range from  72 

hou rs old o r yo u n g e r up to  5 days old o r you n ge r. The m os t com m on ages fo u nd In th e s ta tu e s a re 72 hou rs and 30 days .

Mow Effective are the Laws?

Areas of Concerns for Policymakers

Need for Exam InatJ&iiQf-Statewidc Services for Women at Risk 

Lock of a Comprehensive Stratefly for the Prevontion of Infant Abandonment 

Anonymity, and Termination of Parental Bights 

onshlp to Existing Child Welfare Statutes 

Father!* Rights 

Adoption

Parentaj Irresponsibility

H o w f ffective are the Laws?

The laws con tin u e to have a lim ite d e ffe c t. A num be r o f s ta te s have begun to re p o rt on In fa n ts abandoned a fte r th e passage o f th e sa fe 

haven le g is la tio n . As o f S ep tem be r 2001 , app ro x im a te ly 33 babies had been le ga lly re lin q u ish ed in c lu d in g fiv e each In Texas, M ich igan 

and A labam a , s ix In New Jersey, fo u r in C a lifo rn ia , tw o  In C onnec ticu t, M inneso ta and Ohio and one each in Kansas and Sou th C a ro lina . 

The num be rs a re a p p ro x im a te because o ffic ia ls In seve ra l s ta te s re p o rte d th a t th e y are n o t o ff ic ia lly  tra c k in g th e num be rs o f in fan ts o r 

th a t th e y had u no ff ic ia l m ed ia coun ts o f In fa n ts . O ffic ia ls In New York, W est V irg in ia and F lo rida re p o rte d th a t th e y were n o t sure th a t 

any In fan ts had been re lin q u ish ed because th e ir law s do n o t requ ire re p o rtin g  o r tra c k in g th a t In fo rm a tio n . As o f S ep tem be r 2002 , s ta te  

agency o ffic ia ls In C a lifo rn ia re p o r t th a t the y have had 20 In fan ts abandoned th ro u g h the law since th e ir le g is la tio n w en t in to effec t.

New Jersey re p o rte d 10 safe naven in fa n ts , a 63%  reduc tio n in In fa n t abandonm en t, since th e  passage o f th e ir law in 2000 (com pa re d 

to 8 abandonm en ts p r io r to th e  passage o f th e law ). Illin o is repo rte d 2 safe haven abandonm en ts s ince th e ir law was enacted in 2 0 0 1 .

U n law fu l a ba n d onm en t con tin u es to be a p rob lem . As o f S ep tem be r 2001 , Texas repo rte d a t le a s t 12 in fa n ts had been abandoned 

Illega lly since th e  passage o f Its law , b u t th e abandonm en ts occu rred be fo re th e  s ta r t o f a p ub lic aw areness cam pa ig n . None have been 

abandoned o u ts id e sa fe havens since th is pub lic ity . Lou is iana repo rte d th a t fiv e In fa n ts had been abandoned ille g a lly since passage o f 

l l / ^ j f .  Three bab ies d ied , and th e pa ren ts w e re p rosecu ted . A t leas t fiv e bab ies w e re ille g a lly abandoned In C a lifo rn ia ; tw o m ore o f 

t n ^ ^ / e r e  fo und dead . In  C onnec ticu t, one bab y was d isca rded near a h ighw ay . T h ree babies had been abandoned Illega lly In Co lo rado . 

In ona case, th e m o th e r a ttem p te d to rega in cus tod y . M ich igan repo rte d n ine a tte m p ts  Inc lud ing one in w h ich a Judge ru led th a t th e 

case was no t a sa fe haven su rre n de r because th e pa re n ts had n o t been g iven enough In fo rm a tio n on th e ir le ga l r ig h ts . As o f S ep tem be r 

2002, C a lifo rn ia re p o rte d 21 Illega l abandonm en ts and 17 In fan ts abandoned found deceased. Illin o is re p o rte d fo u r In fan ts Illega lly 

ib on d o ne d and fo u nd deceased . Illin o is ave raged 25 Illega l abandonm en ts o ve r th e p re v io u s fo u r-y e a r pe riod .



Are** of Concern* for Policymakers
Child welfare experts, state agency officials and state lawmakers continue to examine a number of critical Issues related to Infant safe 
haven legislation:

Meed for Examination of Statewide Service* for Women at Risk
child welfare experts state that, although safe haven legislation may be a good Idea, It needs to be part of a larger effort to 
ce services for women who are at risk of abandoning their Infants. Experts from the fields of child welfare, mental health, youth 

services, the medical establishment and teen pregnancy will want to work with young parents to examine the existing system of 
services. Such an examination might provide some answers about why this population of parents Is unable -or unwilling- to use these 
services.

Lactcofa Comprehensive StrfltegyLfor the Preyentlon of JnfantAbandonment
Critics are concerned that states are not viewing safe haven programs as an Integral part of child abuse prevention. Has Infant 
abandonment been considered In the state's child abuse prevention efforts? Does the strategy target young women at risk of 
abandonment? These are Just a few questions policymakers may want to ask as they work with public health, child protection, child 
abuse prevention, mental health, families and others to develop a comprehensive strategy to prevent Infant abandonment.

Anonymity andJerminatlQrLofJ’artntal.Rights
Child welfare experts are apprehensive that the anonymity provided to parents In the safe haven laws conflicts with biological parents' 
due process rights In termination of parental rights proceedings. As previously mentioned, states have attempted to address this critical 
issue by providing some type of notice or search for the biological parents of the abandoned Infant In an effort to Include them In 
Judicial proceedings related to the adoption of the Infant. States will want to carefully examine their termination of parental rights 
statutes to avoid conflicts with safe haven laws.

RelatlonshIp to Existlng Chlld.Welfare Statutes
Likewise, states may want to examine all their existing statutes related to adoption, paternity, custody and all Judicial proceedings 
associated with child abandonment. It also Is Important that states clarify their definitions of Infant abandonment. For example, several 
states with new laws exempt safe haven abandonment from the statutory definition of abandonment, child abuse or child neglect. Other 
states add safe haven abandonment to their existing definition of abandonment.

states require a check of the putative father registry and Include provisions to contact the putative father, but most do not 
contain provisions to address notification of fatheis who may not be aware of the child's birth. Critics contend that denying notification 
unfairly presumes that these fathers do not want to care for their children. Utah's legislation addresses this concern by requiring a 
search of the confidential registry for unmarried biological parents and requiring that notice be sent to each potential father Identified In 
the registry. The termination of parental rights hearing must be scheduled as soon as possible if no one has Identified himself as the 
father (or If the mother has not identified herself) within two weeks after notice Is complete. If a non-relinquishing parent is not 
Identified, the surrender of the newborn shall be considered grounds tor termination of parental rights of both parents.

Adop tion
Adoption advocates are particularly concerned about the lack of medical and family history. They note that a lack of Information about 
their backgrounds Is often troublesome for adopted children and worry abc^; the stability of the child and his or her adopted family 
later in life. They fear that the lack could be a setback to the trend In adoption policy to provide the adoptee with Information about the 
birth family. Adoption and other child welfare experts also point out that the legislation may not be necessary because most states will 
not prosecute women who give birth and relinquish their newborns In the hospital. Additionally, every state allows women to voluntarily 
relinquish their Infants for adoption.

Many policymakers are concerned that these laws may only encourage parental Irresponsibility. Since so little Is known about the 
women who abandon their babies, there is no proof that the legislation will discourage mothers from leaving their Infants in unsafe 
places. For women who might otherwise seek help from family, friends and social service agencies, the enactment of safe haven laws 
might encourage them to anonymously abandon their newborns rather than take advantage of their traditional network of support.

^^^106 National Conference of State Legislatures, All Rights Reserved 

Denver Office: Tel: 303-364-7700 | Fax: 303-364-7800 | 7700 East First Place | Denver, CO 80230 | Map
Washington Office: Tel: 202-624-5400 | Fax: 202-737-1069 | 444 North Capitol Street, N.W., Suite 515 | Washington, D.C. 200G1



A B C | D E F

1 STATE
Days to 
surrender

Who can 
surrender

Focus of 
Law

Anonymity for parent or agent 
of parent may be expressly 
guaranteed in statute

Statute states that the safe haven 
cannot compel parent or agent of 
parent to provide identifying info

2 Alabama 3 days
Protecting
newborns

3 Arizona 3 days
a parent or a 
parents agent

Protecting
newborns Yes Yes

4 Arkansas 30 days
a parent or a 
parents agent

5 California 3 days

a parent or a 
parents agent or 
another person 
having custody of 
the child

Protecting
newborns Yes

6 Colorado 3 days
Protecting
newborns

7 Connecticut 30 days
a parent or a 
parents agent Yes

8 Delaware i 4 days not specified Yes Yes

9 Florida 3 days
Protecting
newborns Yes

10 Georgia Less than 1 week Mother only
11 daho 30 days Custodial parent Yes

12 llinois 3 days
Protecting
newborns Yes

13 ndiana 45 days Yes

14 owa 14 days
a parent or a 
parents agent Yes

15 Kansas 45 days

a parent or a 
parents agent or 
another person 
having custody of 
the child

NAIC
National Aduption Information Clearinghouse 

and
Child Welfare League of America
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16 Kentucky 14 days
Protecting
newborns Yes

17 Louisiana 30 days Yes
18 Maine 31 days not specified Yes

19 Massachusetts Less than 1 week Yes

20 Maryland Less than 3 days

Mother only/or 
another person 
approved by the 
mother to deliver 
infant on her behalf

Protecting
newborns

21 Michigan 3 days
Protecting
newborns Yes

22 Minnesota 3 days

Mother only/or 
another person 
approved by the 
mother to deliver 
infant on her behalf

Protecting
newborns Yes

23 Mississippi
Protecting
newborns

24 Missouri Less than 30 days
a parent or a 
parents agent

25 Montana 30 days Yes
26 Nevada 30 days Yes

27 New Hampshire Yes
28 New Jersey 30 days not specified Yes
29 New Mexico 90 days not specified Yes
30 New York 5 days not specified
31 North Carolina 7 days Yes

32 North Dakota 1 year
a parent or a 
parents agent Yes

33 Ohio 3 days
Protecting
ne..borns Yes

34 Oklahoma 7 days Yes Yes
35 Oregon 30 days Yes

National Adoption Information Clearinghouse 
and

Child Welfare League of America



State by State

A B C D E F
36 Pennsylvania

37 Rhode Island 30 days
a parent or a 
parents agent

38 South Carolina 30 days
a parent or a 
parents agent Yes

39 South Dakota 60 days YeC

40 Tennessee 3 days Mother only
Protecting
newborns Yes

41 Texas 60 days Yes

42 Utah 3 days
a parent or a 
parents agent

Protecting
newborns Yes

43 Washington 3 days
Protecting
newborns Yes

44 West Virginia 30 days Yes Yes

45 Wisconsin 3 days
Protecting
newborns Yes

46 Wyoming
a parent or a 
parents agent Yes Yes

NAIC
National Adoption Information Clearinghouse 

and
Child Welfare League of America
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Requested News Bank Article

P a p e r :  A n c h o r a g e  D a i l y  News (AK)
T i t l e :  INFANT FOUND AT UAA
A u t h o r :  TRACY BARBOURDaily News r e p o r t e r S t a f f  

\ /  D a t e :  J u n e  1 3 ,  1995 
S e c t i o n :  M e t r o  
P a g e : Bl

A n e w b o rn  b o y  a b a n d o n e d  on t h e  s i d e w a l k  i n  f r o n t  o f  a  U n i v e r s i t y  o f  A l a s k a  A n c h o ra g e  
b u i l d i n g  M onday m o m i n o  w as  i n  s e r i o u s  c o n d i t i o n  b y  t h e  e n d  o f  t h e  d a y .A  cam pus em p lo y ee  
f o u n d  ' B ab y  D o e ' ' a b o u t  7

a .m .  a t  t h e  U n i v e r s i t y  L a k e  B u i l d i n g ,  w h ic h  h o u s e s  s u p p o r t  s e r v i c e s ,  s a i d  N ancy  K i l l o r a n ,  
a  u n i v e r s i t y  sp o k esw o m a n .

B aby  Doe, who a p p e a r s  t o  b e  w h i c e  a n d  a  c o u p l e  d a y s  o l d ,  w as l e f t  w ra p p e d  i n  a  b l a n k e t  a n d
w i t h  a  s h o e s t r i n g  t i e d  a r o u n d  h i s  u m b i l i c a l  c h o r d ,  s h e  s a i d .

T h e  u n i v e r s i t y  e m p lo y e e  c a l l e d  cam pus s e c u r i t y ,  who a l e r t e d  t h e  A n c h o ra g e  P o l i c e  
; a p a r t m e n t .

P o l i c e  f o u n d  t h e  n e w b o rn  s u f f e r i n g  f ro m  h y p o t h e r m i a .  O t h e r w i s e ,  h e  a p p e a r e d  t o  b e  f i n e ,  
A n c h o r a g e  p o l i c e  S g t .  G a ry  A p p e r s o n  s a i d .

B u t b y  7 p .m  Monday, B aby Doe w as l i s t e d  i n  s e r i o u s  c o n d i t i o n  a t  P r o v i d e n c e  h o s p i t a l ,  a  
^ l o s p i t a l  sp okesw om an  s a i d .  She  r e f u s e d  t o  s a y  w h a t  t h e  c h i l d  was s u f f e r i n g  f ro m .

^ p o l i c e  s a i d  t h e y  h a v e  n o  i d e a  who d e s e r t e d  t h e  b ab y  an d  t h a t  t h e r e  was no  n o t e  o r  o t h e r
c l u e s  t o  t h a  i d e n t i t y  o f  t h e  b o y ' s  p a r e n t s .

W h o e v e r  a b a n d o n e d  t h e  c h i l d  f a c e s  c h a r g e s  o f  c h i l d  ab a n d o n m e n t  a n d  n e g l e c t ,  p o l i c e  s a i d .

A u t h o r :  TRACY BARBOURDaily News r e p o r t e r S t a f f  
S e c t i o n :  M e t ro  
P a g e :  B l

C o p y r i g h t  (c )  1 9 9 5 ,  A n c h o ra g e  D a i l y  News
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From: infowebOnewsbank.com
Sent: Wednesday, October 19,2005 1:59 PM

Subject: Requested NewsBank Article

P a p e r :  A n c h o r a g e  D a i l y  News (AK)
T i t l e :  NEWBORN GIRL POUND IN BATHROOM STALL AT HOSPITAL 
A u t h o r :  PETER S .  GOODMANDaily News r e p o r t e r S t a f £
D a te :  D ecem b er  1 ,  1994 
S e c t i o n :  N a t i o n  
P a g e : A l

A n e w b o rn  g i r l  was f o u n d  w r a p p e d  i n  a  b l a n k e t  i n  a  b a t h r o o m  s t a l l  a t  A l a s k a  R e g i o n a l  
H o s p i t a l  on  W ednesday  m o r n in g .A  h o s p i t a l  e m p lo y e e  f o u n d  t h e  i n f a n t  w hen s h e  w e n t  i n t o  t h e  
f i r s t - f l o o r  w om en 's  r e s t r o o m  t o  g e t  a  c u p  o f  w a t e r  a b o u t  7 : 3 0  a . m . ,  p o l i c e  s a i d .  A n o t e  o f  
e x p l a n a t i o n  w as fo u n d  n e a r b y ,  b u t  i n v e s t i g a t o r s  w o u ld  n o t  r e v e a l  w h a t  i t  s a i d .  S e v e r a l  
p e o p l e  l a t e r  t o l d  i n v e s t i g a t o r s  t h e y  h a d  h e a r d  t h e  b a b y  c r y i n g  a s  t h e y  p a s s e d  b y  t h e  
b a t h r o o m .  H o s p i t a l  s t a f f  r u s h e d  t h e  n ew b o rn  t o  t h e  e m e r g e n c y  ro o m , s a i d  M ary H o fb a u e r ,  a  
n u r s i n g  s u p e r v i s o r .  D o c t o r s  p r o n o u n c e d  h e r  i n  s a t i s f a c t o r y  s h a p e .

S t a t e  c h i l d  w e l f a r e  a u t h o r i t i e s  t o o k  formal c u s t o d y  of t h e  child, w h o  r e m a i n e d  at the
h o s p i t a l  late We dnesday.

P o l i c e  s p e n t  much o f  t h e  d a y  t r y i n g  t o  l o c a t e  t h e  b a b y ' s  m o t h e r .  D e t e c t i v e  T e r r y  Games 
s a i d  w i t n e s s e s  s p o t t e d  a  w h i t e  woman w i t h  l o n g  b row n h a i r  n e a r  w h e re  t h e  b a b y  w as f o u n d .  
She  was d e s c r i b e d  a s  b e i n g  i n  h e r  m i d - t o - l a t e  t e e n s ,  5 - f e e t - 6  t o  5 - f e e t - 7 - i n  h e s  t a l l  a n d  
w e a r i n g  a  l o n g  b row n  c o a t .  P o l i c e  " s t r o n g l y  b e l i e v e "  s h e  i s  t h e  b a b y ' s  m o t h e r .  Games said.

H o f b a u e r  s a i d  t h e  i n f a n t  i s  a " p r e t t y  l i t t l e  b ab y "  who a p p e a r e d  t o  b e  a b o u t  12 h o u r s  o l d
a t  t h e  t i m e  s h e  was f o u n d .  She h i d  a p p a r e n t l y  b e e n  b o m  f u l l  t e r m .  P o l i c e  s a i d  s h e  w e ig h e d

^ p ^ e a r l y  7 p o u n d s  an d  m e a s u i  ->d a b o u t  19 i n c h e s  l o n g .

The  s t a t e  w i l l  l i k e l y  p l a c e  the b a b y  in a f o s t e r  h om e  a f t e r  d o c t o r s  c l e a r  h e r  be 
r e l e a s e d  from  the hospital, s a i d  F a y e  Moore, r e g i o n a l  a d m i n i s t r a t o r  a t  th e D i v i s i o n  of 
Y o u t h  a n d  F a m i l y  S e r v i c e s  in A n c h o r a g e .  W h a t  h a p p e n s  a f t e r  tha t is u n c e r t a i n .

M o o r e  w o u l d n ' t  discuss the p a r t i c u l a r s  of the case, but  she  p r e d i c t e d  t h e r e  is less than 
a n  e v e n  c h a n c e  the m o t h e r  w i l l  b e  found. If the m o t h e r  n e v e r  e n t e r s  t h e  pi cture, the s ta te  
w o u l d  l i k e l y  tr y to get c o u r t  a p p r o v a l  to p u t  the b a b y  u p  for a do p t i o n ,  sh e said.

Bo b Newell, an intake o f f i c e r  w i t h  the y o u t h  s e r v i c e s  agency, s a i d  it w o u l d  be several 
m o n t h s  b e f o r e  the b aby c a n  be a d o p t e d  b e c a u s e  the s t ate  is o b l i g a t e d  to g i v e  the mot h e r  a 
c h a n c e  to c om e  forward an<* - l a i m  h e r  child.

If the m o t h e r  does turn u p  a n d  sh ow s a n  i n t e r e s t  in t a k i n g  the baby, the s t a t e  w o u l d  
ass e s s  w h e t h e r  she's fit to be a parent, M o o r e  said. S he  "wo ul d h a v e  the b u r d e n  of 
d e m o n s t r a t i n g  to us (she) can  take  c a r e  of the child."

A c c o r d i n g  to Newell, the s t a t e  t y p i c a l l y  do e s  w h a t e v e r  it takes to h e l p  m o t h e r s  become 
s u i t a b l e  parents. The y  m a y  u n d e r g o  d r u g  or a l c o h o l  counseling, w e l f a r e  a s s i s t a n c e  or job 
placement, New el l said.

A c c o r d i n g  to J o y c e  J o h n s o n  at the C h i l d  W e l f a r e  Le ag u e  of A m e r i c a  in W a s h i n g t o n ,  D.C., 
w o m e n  w h o  a b a n d o n  babies tend  to b e  young, p o o r  a n d  isolated. T h e y  d o n ' t  k n o w  h o w  to cope  
wit., b e i n g  p r e g n a n t  an d th e y  lack the s o p h i s t i c a t i o n  to get help, s h e  said.

■Maybe t h e y  h a v e n ' t  l o c a t e d  t h e  f a t h e r  o r  t h e y  h a v e n ' t  t o l d  t h e i r  f a m i l y  t h a t  t h e y ' r e  
p r e g n a n t , "  J o h n s o n  s a i d .  " I t ' s  a  t r a u m a .  T h e y ' r e  n o t  t h i n k i n g  c o h e r e n t l y .  And t h e r e ' s

«r. H o w  a r e  they going to take c a r e  o f  the c h i l d ?  M a y b e  th e y  d o n ' t  h a v e  a n y  money."

nson  s a i d  t h e r e  a r e  p l a c e s  f o r  s u c h  women t o  g o :  s o c i a l  s e r v i c e  o r g a n i z a t i o n s  t h a t  
c o u n s e l  women on t h e i r  o p t i o n s ,  p r o v i d e  s h e l t e r  a n d  f i n d  them  m e d i c a l  c a r e .
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E l a i n e  S t o n e b u m e r ,  t h e  a d o p t i o n  c o o r d i n a t o r  a t  C a t h o l i c  S o c i a l  S e r v i c e s  i n  A n c h o ra g e ,  h a s  
a  l i s t  o f  two d o z e n  c o u p l e s  w a i t i n g  t o  a d o p t  b a b i u t .  T h ey  a r e  l i k e l y  t o  w a i t  an y w h ere  f ro m  
10 m o n th s  t o  t h r e e  a n d  a  h a l f  y e a r s  f o r  a  c h i l d ,  s h e  s a i d .  F o r  t h o s e  w o u l d - b e  p a r e n t s ,  
new s o f  a  n e w b o rn  b e i n g  l e f t  i n  a  b a t h r o o m  s t i n g s ,  s h e  s a i d .

J o h n s o n  s a i d  t h a t  abar .  _oned  c h i l d r e n  a r e  u s u a l l y  l e f t  i n  p u b l i c  p l a c e s  w h e re  t h e  m o th e r s  
h o p e  t h e y ' l l  b e  f o u n d  a n d  c a r e d  f o r .  B u t  n o t  a l w a y s .  On New Y e a r ' s  E v e ,  p o l i c e  fo u n d  a 
n e w b o rn  g i r l  o u t s i d e  a  u s e d - c l o t h i n g  s t o r e  i n  P e t e r s  C r e e k .  S he  w as r u s h e d  t o  P r o v id e n c e  
H o s p i t a l  a n d  t r e a t e d  f o r  h y p o t h e r m i a .  S he  was e v e n t u a l l y  a d o p t e d .

I f  t h e  m o t h e r  o f  t h e  h o s p i t a l  b a b y  i s  f o u n d ,  s h e  c o u l d  f a c e  c r i m i n a l  c h a r g e s  f o r  
a b a n i o n i n g  h e r  c h i l d ,  p o l i c e  s a i d .  A s s i s t a n t  D i s t r i c t  A t t o r n e y  S t e v e  B r a n c h f j w e r  s a i d  t h e  
m o t h e r ' s  i n t e n t i o n s  w o u ld  b e  w e ig h e d  i n  a n y  d e c i s i o n  t o  p r o s e c u t e .

"Is th e b a b y  in a D u m p s t e r  o r  i n  a h o s p i t a l ? "  B r a n c h f l o w e r  asked. "That s ays something 
a b o u t  a p e r s o n 's i n t e n t .■

J o a n  Teel, a p r i v a t e  a d o p t i o n  c o n s u l t a n t  a n d  fo r m e r  s t a t e  s o c i a l  worker, s a i d  that's an 
i m p o r t a n t  deta il.

•There s h o u l d  b e  no j u d g m e n t  p a s s e d . • she said. "Let's a p p l a u d  (the moth er ) for putting 
the b a b y  s o m e w h e r e  sa f e  a n d  w a r m . •

Autho r: P E T E R  S. G O O D M A N D a i l y  N e w s  r e p o r t e r S t a f f  
S ec tion: N a t i o n  
P a g e : Al

C o p y r i g h t  (c) 1994, A n c h o r a g e  D a i l y  News
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Subject: Requested NewsBank Article

P a p e r ;  A n c h o r a g e  D a i l y  News (AK)
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I t  w as a  s h o c k i n g  d i s c o v e r y :  a  b a b y  g i r l  w ra p p e d  o n l y  i n  a  b l a n k e t  o u t s i d e  a  u s e d  c l o t h i n g  
s t o r e  i n  P e t e r s  C r e e k  i n  t h e  f r e e z i n g  c o l d ,  h e r  u m b i l i c a l  c o r d  s t i l l  a t t a c h e d  a n d  t i e d  o f f  
w i t h  a  p i e c e  o f  t w i n e .  T he p u d g y  n ew b o rn  w o u ld  h a v e  f a c e d  a  n i g h t  o u t d o o r s  i r  f r e e z i n g  
t e m p e r a t u r e s  i f  n o t  f o r  a w om an’s  anonym ous c a l l  t o  p o l i c e  a n d  a  q u i c k  s e a r c h  b y  two 
n u r s e s  f r o m  a  n e a r b y  s e n i o r  c e n t e r . I n s t e a d ,  s h e  was r u s h e d  t o  P r o v i d e n c e  H o s p i t a l ,  w h e re  
s h e  w as  l i s t e d  i n  s e r i o u s  c o n d i t i o n  w i t h  h y p o t h e r m i a  l a t e  New Y e a r ' s  E v e .  A p o l i c e  
i n v e s t i g a t o r  e s t i m a t e d  s h e  was a b o u t  a  d a y  o l d .

O f f i c e r s  f i r s t  h e a r d  a b o u t  t h e  b a b y  j u s t  b e f o r e  3 p .m .  when a woman c a l l e d  f ro m  a  p a y
p h o n e  a t  t h e  P e t e r s  C r e e k  T r a d i n g  P o s t  w i t h  a n  anonym ous t i p .  The woman s a i d  t h e r e  was a  
c o l d  b a b y  i n  a  c o n t a i n e r  a t  T he  G a r r e t ,  a  u s e d - c l o t h i n g  s t o r e  a b o u t  a m i l e  f ro m  t h e  
c o n v e n i e n c e  s t o r e .  T he  woman d i d n ' t  make h e r s e l f  c l e a r  a n d  h u n g  up  b e f o r e  d i s p a t c h e r s  
c o u l d  g e t  h e r  nam e o r  a s k  h e r  a n y  q u e s t i o n s .

But t h e y  made o u t  e n o u g h  t o  know t h e r e  m ig h t  b e  a b a b y  so m ew h ere  a r o u n d  t h e  c l o t h i n g  
s t o r e .  D i s p a t c h e r s  w e r e  s t i l l  d e c i p h e r i n g  t h e  m e s s a g e  when t h e y  c a l l e d  t h e  C h u g ia k  S e n i o r
C e n t e r ,  w h e re  S h a r o n  C lo u d ,  4 4 ,  a n d  C h a r l e n e  B e c k w i th ,  5 0 ,  w o rk  a s  n u r s e ' s  a s s i s t a n t s .  T he
c e n t e r  i s  j u s t  d o w n h i l l  f ro m  t h e  s t o r e .

fll^ w e c k w i t h  s a i d  t h e y  w e re  t o l d  a  c h i l d  h a d  bee .  d r o p p e d  o f f  i n  a  c o n t a i n e r  a n d  w e re  a s k e d  t o  
t a k e  a  l o o k  a r o u n d .

S o , s h e  a n d  C lo u d  s t a r t e d  w o r k i n g  t h e i r  way up  t h e  h i l l  t o w a r d  t h e  s t o r e ,  l o o k i n g  i n  
D u m p s te r s  a l o n g  t h e  way. N o t h i n g .  T hen  t h e y  s t a r t e d  s e a r c h i n g  a r o u n d  t h e  s t o r e ,  w h ich  was 
c l o s e d .  S t i l l  n o t h i n g .

I n  t h e  m e a n t im e .  O f f i c e r  R o b e r t  D u t t o n  h e a d e d  t o  The G a r r e t  t o  c h e c k  t h i n g s  o u t .
D i s p a t c h e r s  s t i l l  w e r e n ' t  s u r e  e x a c t l y  w h a t  t h e  woman h a d  t o l d  th em  a n d  s e n t  D u t to n  
w i t h o u t  l i g h t s  o r  s i r e n s ,  h e  s a i d .  B u t a n o t h e r  o f f i c e r ,  h e a r i n g  t h e r e  m ig h t  b e  a  baby  
i n v o l v e d ,  t o l d  D u t t o n  t o  s p e e d  u p .

I t  was j u s t  a f t e r  D u t t o n  a r r i v e d  t h a t  C lo u d  f o u n d  t h e  g i r l .

B e c k w i th  s a i d  s h e  a n d  C lo u d  h a d  a l r e a d y  made o n e  s e a r c h  a r o u n u  t h e  b u i l d i n g  when D u t to n  
show ed  u p .  T hey  w e re  a b o u t  t o  g o  u a c k ,  t h i n k i n g  i t  w tu  a  p r a n k  c a l l .  T h a t ' s  when C loud  
s t a r t e d  l o o k i n g  t h r o u g h  a  p i l e  o f  d o n a t e d  c l o t h e s  i n  p l a s t i c  b a g s  l e f t  on  a w alkw ay n o t  i n
a  c o n t a i n e r  i n  f r o n t  o f  t h e  s t o r e  a n d  fo u n d  t h e  g i r l  u n d e r  a l a m p s h a d e .

•I h a d  just b e e n  g o i n g  t h r o u g h  the c l o the s and I h ad  jus t see n  a do ll ," C l o u d  said. "I 
thought it was a n o t h e r  doll. But then she moved."

D u t t o n  told  che two w o m e n  to get the b a b y  into h i s  car, w h e r e  it w a s  warm. He later said
the t e m p e r a t u r e  o u t s i d e  w a s  a b ou t 21 degrees.

B e c k w i t h  s a i d  the girl n e v e r  c r i e d  a n d  it was h a r d  to tell if she w a s  s u f f e r i n g  from 
h y po th er mi a.

*  h a d  t h a t  n e w b o rn  b a b y  l o o k ,  k i n d  o f  b l u i s h - p u r p l e , • s h e  s a i d .

B u t ,  o n c e  t h e  two women g o t  i n  t h e  p a c r o l  c a r ,  B e c k w i th  c o u l d  s e e  t h a t  t h e  g i r l ' s  t o e s  a n d
1



f i n g e r s  w e r e  ' r e a l l y  b l u e . '  The b a b y  a c t e d  l i k e  o n e  o f  h e r  f e e t  w as  numb, B e c k w ith  s a i d .

D u t t o n  d r o v e  B e c k w i th  b a c k  t o  t h e  s e n i o r  c e n t e r  a n d  h e a d e d  f o r  P r o v i d e n c e  H o s p i t a l  w i t h
C lo u d  c r a d l i n g  t h e  c h i l d  i n  h e r  a rm s  i n  t h e  b a c k  s e a t .

• A r r i v i n g  a t  P r o v i d e n c e  j u s t  b e f o r e  4 p . m . ,  t h e  g i r l  was r u s h i d  t o  a n  i n t e n s i v e  c a r e  u n i t
a n d  i m m e d i a t e l y  p u t  u n d e r  h e a t  l a m p s .

B e c k w i th  s a i d  s h e ' s  g l a d  t h e y  fo u n d  t h e  b a b y  i n  t i m e .  T h e  c l o t h i n g  s t o r e  was c l o s e d  f o r  
t h e  d a y .

•S h e  p r o b a b l y  w o u ld  n o t  h a v e  made i t  t h r o u g h  t h e  n i g h t , *  s h e  s a i d .

T e m p e r a t u r e s  i n  A n c h o ra g e  w e re  f o r e c a s t  t o  b e  a b o u t  20 d e g r e e s  F r i d a y  n i g h t .

So f a r ,  t h e r e  a r e  few  c l u e s  t o  t h e  m o t h e r ' s  i d e n t i t y .

D ia n n e  H a g e r t y ,  who w o rk s  a t  t h e  T r a d i n g  P o s t ,  s a i d  n o b o d y  n o t i c e d  a  woman m ak ing  a c a l l  
f ro m  t h e  s t o r e ' s  p a y  p h o n e  a r o u n d  3 p .m .  The p h o n e  i s  a r o u n d  t h e  c o r n e r ,  a n d  the s t o r e  
g e t s  a  l o t  o f  t r a f f i c ,  s h e  s a i d .

• U s u a l l y  y o u  d o n ' t  p a y  a t t e n t i o n  t o  who i s  on  Che p h o n e  a n y w a y ,*  s h e  s a i d .

B e c k w i th  s a i d  a woman w as d r o p p i n g  o f f  c l o t h e s  a t  T h e  G a r r e t  w hen s h e  a n d  C lo u d  f i r s t  came 
up t h e  h i l l .  B u t  t h e  woman l o o k e d  t o  b e  i n  h e r  5 0 s  a n d  s h e  s a i d  s h e  h a d  j u s t  a r r i v e d ,  
B e c k w ith  s a i d .

The woman w as p u t t i n g  h e r  d o n a t i o n  r i g h t  n e x t  t o  w h e re  t h e  b a b y  w a s .  She s a i d  s h e  n e v e r  
h e a r d  a  p e e p ,  B e c k w i th  s a i d .

P o l i c e  i n v e s t i g a t o r s  a r e  a s k i n g  f o r  t h e  p u o l i c ' s  h e l p  i n  l o c a t i n g  a  woman who was in  l a t e  
p r e g n a n c y  a n d  now i s n ' t ,  a n d  who d o e s n ' t  h a v e  a  b a b y  t o  show  f o r  i c .

L t .  B i l l  G a i t h e r  s a i d  t h e  woman c o u l d  f a c e  a  n u m b er  o f  c h a r g e s  f o r  a b a n d o n in g  t h e  g i r l ,

•i n c l u d i n g  c h i l d  a b u s e ,  c h i l d  n e g l e c t ,  r e c k l e s s  e n d a n g e r m e n t  a n d  e n d a n g e r i n g  t h e  w e l f a r e  o f  
k m i n o r .

T h a t  i s  i f  t h e  c h i l d  s u r v i v e s ,  h e  s a i d .  I f  s h e  d i e s ,  t h e  m o t h e r  c o u l d  f a c e  m u rd e r  c h a r g e s ,  
h e  s a i d .

B e c k w ith  s a i d  t h a t  t h e r e ' s  a l r e a d y  a  w a i t i n g  l i s t  o f  s t a f f e r s  a t  t h e  c e n t e r  a n d  ev en  one  
e l d e r l y  r e s i d e n t  who s a y  t h e y ' d  b e  h a p p y  t o  a d o p t  t h e  b a b y .

" S h e ’ s  a  v e r y  c u t e  l i t t l e  f e m a le ,  k i n d  o f  p u d g y  i n f a n t , *  B e c k w i th  s a i d .

B e c k w ith  s a i d  t h e  im ag e  t h a t  s t a y e d  i n  h e r  m in d  was w h a t  C lo u d  t o l d  h e r  ] a t e r ,  t h a t ,  on
t h e  r i d e  t o  t h e  h o s p i t a l ,  t h e  g i r l  c l u n g  t o  h e r  f i n g e r  t h e  wh'-’.e  t i m e .

■We c o u l d n ' t  b e l i e v e  a n y o n e  w o u ld  do  s u c h  a n  a t r o c i t y , ’ B e c k w i th  3 a i d .  ' I t  was j u s t  s u c h  a
p a t h e t i c  t h i n g  t o  s e e .  The f a c t  t h a t  s h e  was s o  n a k e d  a n d  o u t s i d e  was k i n d  o f
d e v a s t a t i n g . •

A u th o r :  S . J .  KOMAPUITSKYTaily News r e p o r t e r S t a f f  
S e c t i o n :  N a t i o n  
P a g e : Al
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A n e w b o rn  b a b y  b o y  a b a n d o n e d  i n  a  b o x  i n  a  M uldoon a l l e y  T h u r s d a y  n i g h t  was i n  good  
c o n d i t i o n  F r i d a y  a t  Humana H o s p i t a l . T h e  i n f a n t  w as w ra p p e d  i n  a  t o w e l  a n d  h i d d e n  i n  a 
c a r d b o a r d  b o x  l e f t  on  t h e  g r o u n d  b e s i d e  a  S a l v a t i o n  Army c o l l e c t i o n  b i n .  He was fo u n d  b y
two t e e n - a g e  b o y s  who h e a r d  h im  c r y i n g  a s  t h e y  r o d e  b y  on t h e i r  b i c y c l e s .

• I t  w as  c r y i n g ,  r e a l  l o u d , *  1 5 - y e a r - o l d  C h r i s t i a n  C h a in  s a i d .  C h a in  was i n t e r v i e w e d  F r i d a y  
w h i l e  w a l k i n g  h i s  d o g ,  D uke , i n  t h e  n e i g h o r h o o d .

•T he  b o x  w as  c l o s e d , *  h e  s a i d .  'T h e r e  w as n o  l i d ,  b u t  t h e  s i d e s  w e re  f o l d e d  up  on to p  o f
t h e  b a b y .  We o p e n e d  i t  up  a n d ,  y o u  know, t h e r e  was a  b a b y  . . .

• I t  w as w r a p p e d  i n  a  t o w e l ,  a  t a n  t o w e l , *  h e  s a i d .

• I t  w as  r e a l  y o u n g ,  n o t  t h a t  o l d  a t  a l l . *

O n ly  m i n u t e s  b e f o r e  C h a in  a n d  L am ont W i l l i a m s ,  14 , fo u n d  t h e  b a b y ,  a n  anonym ous c a l l e r  
t o l d  a n  A n c h o r a g e  P o l i c e  d i s p a t c h e r  a  b a b y  h a d  b e e n  l e f t  a t  t h e  b i n .

f t
t h e  t i m e  o f f i c e r s  a r r i v e d ,  t h e  b o y s  h a d  p i c k e d  u p  t h e  b o x ,  c l i m b e d  b a c k  on t h e i r  b i k e s ,  

d  t a k e n  t h e  b a b y  t o  t h e  C h a in  home, w h e re  t h e y  c a l l e d  p o l i c e .

The b o " s  d i s c o v e r e d  t h e  b a b y  s h o r t l y  a f t e r  9 p . m . ,  a c c o r d i n g  t o  p o l i c e .  O f f i c e r s  t o o k  h im  
t o  Humana H o s p i t a l  a b o u t  9 :3 0  p .m .  P o l i c e  Spokesm an J o e  Young s a i d  t h e  i n f a n t  was *a few 
h o u r s  o l d ,  a t  m o s t .*

S a l v a t i o n  Army d i s p a t c h e r  A l i c e  P h i l l i p s  s a i d  d o n a t i o n s  l e f t  a t  t h e  b i n  a r e  p i c k e d  up 
a b o u t  11 a .m .  e v e r y  d a y .  Tha b i n  i s  d i r e c t l y  b e h i n d  a S a l v a t i o n  Army t h r i f t  sh o p  a t  101 
M uldoon  R o a d .

Lynn W h _ t l e y ,  a  h o s p i t a l  sp o k esw o m an ,  s a i d  t h e  b ab y  w e ig h e d  s e v e n  p o u n d s ,  o n e  o u n c e  an d  
was i n  s a t i s f a c t o r y  c o n d i t i o n  i n  t h e  Humana n u r s e r y  l a t e  F r i d a y  a f t e r n o o n .  He w as s t a b l e ,  
w i t h  v i t a l  s i g n s  w i t h i n  n o r m a l  l i m i t s ,  s h e  s a i d .

T he i n f a n t  i s  now i n  t h e  c u s t o d y  o f  t h e  s t a t e  d i v i s i o n  o f  f a m i l y  a n d  y o u t h  s e r v i c e s .  D o l l y  
C o k e ,  a  s o c i a l  w o r k e r  s u p e r v i s o r ,  s a i d  i n  c a s e s  w h e re  t h e  s t a t e  a s s u m e s  c u s t o d y  o f  
c h i l d r e n ,  t h e y  a r e  p l a c e d  i n  a f o s t e r  home u n t i l  a p e r m a n e n t  p l a c e m e n t  i s  a r r a n g e d .

S  A u t h o r i t i e s  h a v e  named t h e  b a b y  J o h n  Doe.

S t o r e k e e p e r s  a n d  r e s i d e n t s  o f  a  t r a i l e r  p a r k  a c r o s s  t h e  s t r e e t  f ro m  t h e  t h r i f t  sh o p  s a i d  
t h e y  h a d  s e e n  n o  u n u s u a l  a c t i v i t y  T h u r s d a y  n i g h t .  But a  d e l i v e r y  man f o r  a  s a n d w ic h  sh o p  
d i r e c t l y  a c r o s s  M uldoon R oad  s a i d  h e  saw  a  y o u n g  c o u p l e  a c t i n g  a  l i t t l e  s t r a n g e l y .

• I  w as f i x i n g  t o  go o u t  a n d  make some d e l i v e r i e s ,  an d  I  was s i t t i n g  i n  my c a r  a d j u s t i n g  
p a c k a g e s  a n d  s o m e t h i n g  c a u g h t  my e y e  j u s t  a c r o s s  t h e  s t r e e t  a t  t h e  G o o d w i l l  b o x , • s a i d  
C huck  A rg o .

f t
t h e r

r e  was a  c o u p l e  i n  a  l a t e  m o d e l ,  f o r e i g n  p i c k u p ,  s o r t  o f  rum m aging  a r o u n d  i n  t h e  b o x e s  
e r e .  I  t h o u g h t  i t  was u n u s u a l  t o  s e e  p e o p l e  w i t h  a  t r u c k  l i k e  t h a t  l o o k i n g  i n  t h e  b i n  .



•T hen  t h e y  h a d  a  b u n d l e ,  l o o k e d  l i k e  a  b u n d l e  o f  c l o t h e s ,  a n d  j u s t  k i n d  o f  l a i d  i t  o v e r  
t h e r e  i n  t h e  b o x e s  a n d  t o o k  o f f .  I  d i d n ' t  t h i n k  a n y t h i n g  o f  i t  u n t i l  I  g o t  b a c k  ( f ro m  
m a k in g  d e l i v e r i e s )  a n d  my s u p e r v i s o r  s a i d *  p o l i c e  h a d  b e e n  t h e r e .

• I t  d i d n ' t  dawn o n  me i t  c o u l d  h a v e  b e e n  a  c h i l d , *  h e  s a i d .

Y oung , t h e  p o l i c e  sp o k esm an ,  s a i d  a n o t h e r  p e r s o n  c a l l e d  p o l i c e  l a t e  T n u r s d a y  n i g h t  a f t e r
s e e i n g  r e p o r t s  o f  t h e  ab a n d o n m e n t  on  t e l e v i s i o n .  T he  c a l l e r  s a i d  h e  h a d  s e e n  *a v e r y
p r e g n a n t  woman i n  t h e  a r e a  o f  t h e  b i n  a n  h o u r  o r  tw o b e f o r e , *  Young s a i d .

■ T h a t ' s  n o t  v e r y  much t o  go o n ,*  h e  s a i d .

C o k e ,  t h e  s o c i a l  w o r k e r ,  s a i d  s t a t e  l a w  p r e v e n t s  h e r  f r o m  d i s c u s s i n g  B aby  D o e ' s  s p e c i f i c
c a s e .  S h e  d i d  d e s c r i b e  p r o c e d u r e s  u s e d  i n  s i m i l a r  c a s e s ,  h o w e v e r .

• I t ' s  v e r y  r a r e *  f o r  a  n ew b o rn  i n f a n t  t o  b e  a b a n d o n e d ,  s h e  s a i d .  * I ' v e  b e e n  h e r e  f i v e  
y e a r s ,  a n d  I  d o n ' t  know o f  a n o t h e r  i n f a n t  I  c a n  rem em b er  who w as  a b a n d o n e d  . . .

•W h e n e v e r  a c h i l d  i s  a b a n d o n e d  y o u  c a n  u s u a l l y  a ssu m e  t h e  m o t h e r  w as u n d e r  a  g r e i t  d e a l  o f  
s t r e s s ,  a n d  may h a v e  a s s u m e d  s h e  c o u l d  n o t  p r o v i d e  f o r  t h e  c h i l d , *  s h e  s a i d .

• I n  t h e s e  c a s e s ,  i t ' s  my e x p e r i e n c e  t h e  p a r e n t  w i l l  e v e n t u a l l y  s u r f a c e , “ Coke s a i d .  
■ S o m e tim e s ,  som eone who h a s  b e e n  p r e g n a n t  s u d d e n l y  i s n ' t ,  a n d  t h e r e ' s  n o  b a b y ,  an d  so m eo n e  
who know s h e r  w i l l  c a l l .  Or s o m e t im e s  t h e y  h a v e  a  s e c o n d  t h o u g h t  a n d  t h e  p a r e n t  w i l l  come 
f o r t h . *

I f  t h e  p a r e n t  o r  p a r e n t s  do  a p p e a r ,  s o c i a l  w o r k e r s  w i l l  c o u n s e l  th em  a n d  t r y  t o  d e c i d e  t h e  
b e s t  s o l u t i o n  f o r  t h e  c h i l d ,  C oke s a i d .

A u t h o r :  DON HUNTERDaily News r e p o r t e r S t a f f  
S e c t i o n :  M e t ro  
P a g e :  1

o p y r i g h t  (c) 1986 , A n c h o ra g e  D a i l y  News



SESSION ADDRESS 
Alaska Sitiie Capitol 
Juneau. AK 99801-1182 
(907) 465-2487 
Fax (997)465-4956

A l a s k a  S t a t e  L e g i s l a t u r e

R e p r e s e n t a t i v e  G a b r i e l  l e  L e D o u x

MEMO

INTERIM ADDRESS 
112 Mill Bay Road 
Kodiak, AK 99615 

(907) 486-8872 
Fax (907)486-5264

TO: REPRESLN'i T|VE GABRIELLE LEDOUX

FROM: Cl IRISTINE R. MARASIGAN 

SUBJECT: SUMMARY OF CHANGES TO HB 322 

DATE: 5/3/2006

There were several changes to HB 322. the Safe Surrender o f Infants Act. The biggest changes 

were in consultation with the Office o f Children's Services and Department o f Law. These 

changes are listed in chronological order as follows:

Upon consultation with several agencies, a committee substitute was requested with the 

following changes:

Page 1. Sec. 2. line 10 and an infant who is less than three days o f aae replaced [less than

Page 3. Sec. 6. line 19 12 months o f age]

Page 2. Sec. 3. line 2 extinguished after 28 days i f  replaced [extinguished, il]

Page 2, Sec. 3(d) (3) lines 16- under (4) was replaced with |under (3)]

17 (3) was deleted.

Rationale: The most significant change in SSHB 322 is three days and 28 days. In the original 

b ill, agencies commented that 12 months was too long and that there was a potential for abuse 

and neglect. “28 days” was inserted as a time compromise between those interested in three days 

and other interested in one month. (3) was deleted because it was unnecessary and would 

encumber medical or IIrefighting volunteers. In (4) the parent would be directed towards 

counseling and appraised o f laws related to relinquishing parental rights.

The House Health, Education and Social Services Committee adopted the C'S and made the 

follow ing amendments to 24-uSl 110\F resulting in version 24-LS 110\Y.

Page 1. Sec. 2. line 10 and ciuht days replaced [three days]

Page 3. Sec. 6. line 19

Representative G abrielle LeDoux@ legis.state.ak.us

mailto:LeDoux@legis.state.ak.us


Page 2, Sec. 3, line 3 [after 28 days] was deleted

Rationale: Three days was felt to be too short a time period. Extending a parent’s legal duty for 

support for 28 days once surrender has occurred is unnecessary.

The House Judiciary Committee made the fo llow ing amendments to 24-LS1110\Y resulting in 

version 24-LS1110\L:

Page I , Sec. 2, line 10 and 

Page 3, Sec. 6, line 19

21 days o f age replaced [eight days]

Rationale: Eight days was felt to be too short a time period.

There were two amendments to CSHB 322 during the House Floor Session.

Page 2. lines 9- (2) there is no evidence the infant has been physically injured prior to 

10 abandonment replaced [(2) there is no evidence at the time o f abandonment

that the infant has been physically injured.]

Page 1. line 9,

follow ing

'‘parent"

(11 is an infant who is less than 21 days o f ace: (2) is surrendered in the manner 

described in AS 47.10.013(c): and (3 ) is not the subject o f a court order 

affecting custody o f the child replaced [in the manner described in AS 

47.10.013(c) i f  the child is an infant who is less than 21 days o f age]

Page 1. line 12 who is immune from prosecution under AS 11.81.500 and chooses to surrender 

an infant shall surrender the [may not be crim inally prosecuted for surrendering 

an]

Page 1. line

13:

Page 2, lines 

21 - 22:

Surrendering [although surrendering]

An individual, agency, facility, or entity that receives an infant abandoned 

safely under (c) o f this section is replaces [A hospital, hospital emergency 

room, fire station, emergency medical service, or employees or volunteers of 

these entities, are]

Rationale: The first amendment ensures that if  there are pre-existing injuries to the infant that 

become apparent after abandonment, the parent surrendering the infant would be held 

accountable for the injury. The second amendment was an omnibus amendment offered by the 

sponsors and crafted upon consultation with the Department o f Law and the Office o f Children's 

Services. There are three parts. 1) there needed to be some assurance that the parent 

surrendering the infant wasn't someone with a court order against them as might be the case in a 

domestic violence case. 2) this merely cleaned up some language and made the text consistent. 

3) this section made the language concerning where and who an infant could be surrendered to 

consistent with the rest o f the b ill.

Senate Judiciary considered CSHB 322 version 24-LS1110/L.A. There were no amendments 

and the b ill was passed out o f committee to Senate Rules.
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R e p r e s e n t a t iv e  K e v in  M e y e r
HOUSE DISTRICT 30

S P O N S O R  S T A T E M E N T  

HB  326

“An Act relating to harassment."

The rapid evolution of technology often outpaces a statute’s ability to protect Alaskans 

from offensive and criminal behavior. The invention and widespread adoption o f digital 

cameras in all sorts of products ranging from pens to cellular phones has opened new 

avenues for those bent on harassing others to cause anguish, hurt and humiliation.

House B ill 326 An Act relatinb to harassment builds on my previous effort in the 23rd 

Legislature to cover harassment through e-mail and other electronic means. W ith camera 

phones and hidden digital cameras, individuals can take lewd and obscene pictures of 

others and post them electronically.

When this is done as part of a pattern of threats and intimidation it should be considered 

harassment. HB 326 changes the current statute to include the publishing or posting of 

lewd or obscene pictures in the definition of harassment.

Email: Representarive_Kevin_Meyer@legis.5m je ^ .u s  • Toll Free: (8 6 6 ) 465-4945 
Session: State Capitol, Juneau, A laskl^fJttftTy^83 ( 9 0 7  465-4945 Fax: (907) 465-3476

Interim : 716 W. 4th Ave., Anchorage. Alaska 99501-2133 • Phone: (9.7) 269-0199 Fax: (907) 269-0197



ALASKA STATE LEGISLATURE
House Finance Committee

Sponsor Representative Meyer

Current Version: CS HB 326 (JUD) am 24-LS1223\Y.A

Contact: M ike Pawlowski 465-2812

Date: January 30, 2006

Committee Substitute Comparison Sheet for House Bill 326________________

Short T itle :

"Posting lewd material as harassment.”

Sum m ary :

>  CSHB 326 includes the posting, publishing or distribution of lewd and 

obscene pictures in the definition of harassment.

House F loor Activity:

Two amendments were added on the House Floor.

Changes:

1.) Deleted “posts” since it is covered under publishes or distributes.

2.) Deleted “depictions” since the definition was unclear and conflicting.



24-LS1223NY.A

IN  THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Amended: 2/22/06 
Ollercd: 1/30/06

Sponsor(s): REPRESENTATIVES MEYER AND LYNN, McGuire, Holm, Dahlstrom, Catto

CS FOR HOUSE BILL NO. 326(JUD) am

A B ILL  

FOR AN ACT EN T ITLED  

1 "An Act relating to the definition of the crime of harassment."

2 BE IT  ENACTED BY THE LEG ISLATURE OF THE STA fE  OF ALASKA:

3 * Section 1. A S  11.61.120(a) is amended to read:

4 (a) A  person commits the crime of harassment if, with intent to harass or

5 annoy another person, that person

6 ( 1) insults, taunts, or challenges another person in a manner likely to

7 provoke an immediate violent response;

8 (2) telephones another and fails to terminate the connection with intent

9 to impair the ability of that person to place or receive telephone calls;

10 (3) makes repeated telephone calls at extremely inconvenient hours;

11 (4) makes an anonymous or obscene telephone call, an obscene

12 electronic communication, or a telephone call or electronic communication that

13 threatens physical injury or sexual contact; [OR]

14 (5) subjects another person to offensive physical contact: or

15 (6) puhlishes or distributes electronic or printed photographs.

HB0326C -1- CSHB 326(JUD) am
New Text Underlined (DELETED TEXT BRACKETED]



1 pictures, or .1ms that show the genitals, anus, or female breast of the other

24-LS1223\Y.A

CSHB 326(JUD) am -2-
New Text Underlined (DELETED TEXT BRACKETED]

HB0326c



F I S C A L  N O T E

STATE O F ALASKA
2006 L EG ISLA TIV E SESSION

Revision Date/Time (Note if correction):________
Title Posting Lewd Material as Harassment

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected: 
'RDU

CShB 326(JUD)
1/30/06

Alaska Court System
Component Trial Courts

Sponsor
Requester

Representative Meyer
Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include imlation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

[CAPITAL EXPENDITURES"

r z rCHANGE IN RLVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

0.0Estimate of any current year (FY2006) cost:
Mark this box (X) if funding for this bill is included in tha Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 326.

Prepared by:
Division

Approved by:
Agency

Doug Wooliver, Administrative Attorney Phone 463-4750
Alaska Court System

Doug Wooliver tor Stephanie Cole, Adminstrative Director 
Alaska Court System______________________________

Date/Time 1/13/06 @ 11:00 AM

Date 1/13/2006

(R«vtMd 9/7/2005 OMB) P a g e  1 of 1



F I S C A L  N O T E

STATE OF ALASKA
2006 LEGISLATIVE SESSION

R ev is ion  Date/Time (Note if correction): 
Title "An Act relating to harassment."

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected: 
'RDU

CSHB 326(JUD)
1/30/06

LAW
CRIMINAL

Sponsor
Requester

Representatives Meyer and Lynn
Component Criminal Justice Litigation

House judciary Component No.

Expenditures/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 O.U 0.0 0.0 0.0

ICAPITAL EXPENDITURES | | I I I I

|CHANGEIN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type—Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal:

POSITIONS
Fu"-time
Part-time
Temporary I
ANALYSIS: (Attach a separate page if necessary)
Th is bill am en d s  A S  11.61.120 (Criminal Law - O ffe n se s  A ga in st Public Order) by adding a n ew  w ay to 
com m it th e crim e o f h a ra ssm en t - by, with intent to h a ra s s  or annoy  ano th er p erson  publishing or distributing 
a photo  o f an o th er p erson 's  gen ita ls, etc . or the p erson  en g a g ed  in a s e x  act. H ara ssm en t is a c la s s  B 
m isd em eanor . P a s s a g e  o f this leg is la tion  will not h a v e  a fiscal im pact on  th e D epartm ent of Law.

Prepared by: 
Division

Kathryn Daughhetee, Director Phone 465-3673
Administrative Services Division Date/Time 1/26/06 12:31 PM

Approved by: Kathryn Daughhetee for David Marquez. Attorney General
Agency Department of Law_____________________________________

uate 1/26/2006

(Ravuw) 9/7/200' OMB) P a g e  1 of 1



M S C A L  N O T E

STATE O F  ALASKA
2006 LEG ISLA TIV E SESSIO N

Revision Date/Time (Note if correction): 
Title An Act relating to harassment.

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected: 
'RDU

CSHB 326(JUD)
1/30/06

Public Safety
Alaska State Troopers

Sponsor
Requester

R e p re s e n ta t iv e  M eye r

Component AST Detachments

House Judiciary Committee Component No. 2325

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I
ICHANGE IN REVENUES ( ) I j j
FUND SOURCE (Thousands of Dollars)
1002 Federal R eceipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Typo--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a sjparate page if necessary)
Passage of this legislation will have no fiscal impact on the Department of Public Safety. Even though there is 
a potential increase in the num s of arrests for violations, the increase can be absorbed by the current 
assets of the department.

Prepared by:
Division
Approved by: 
Agency

Lieutenant Jam es Helgoe Phone 907-269-4532
Alaska State Troopers Date/Time 1/17/06 10:19AM
Commissioner William Tandeske Date 1/17/2006
Department of Public Safety

(R*v»M 9/23/2004 OMB) Page 1 of 1



ALASKA STATE LEGISLATURE
House Finance Committee

Sponsor: Representative Meyer

Current Version: CS HB 326 (JUD) 24-LS 1223\F

Contact: M ike Pawlowski 465-2812

Date: January 30, 2006

Committee Substitute Comparison Sheet for House Bill 326

Short Title:

"Posting lewd material as harassment.”

Summary:

>  CSHB 326 includes the posting, publishing or distribution o f lewd and 

obscene pictures in the definition of harassment.

House Judiciary Committee Activity:

House Judiciary originally adopted three amendments to HB 326. After input from 

Legislative Legal and the Department of i^*v, the committee rescinded their action 

and moved a new CS from committee with the fo llow ing changes.

Changes:

1.) Inserted "the definition of the crime o f ’ follow ing “relating to” on page 1 line 1 
to tighten the title.
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CS FOR HOUSE BILL NO. 326( ) 

IN  THF LEG ISLATURE OF THE STATE OF A LASKA  

TWENTY-FOURTH LEG ISLATURE - SECOND SESSION

BY

! Offered:
Referred:

Sponsor(s): REPRESENTATIVES MEYER AND LYNN, McGuire

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the definition of the crime of harassm ent" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASUA:

* Section 1. AS 11.61.120(a) is amended to read:

(a) A person commits the crime of harassment if, with intent to harass or 

annoy another person, that person

( 1) insults, taunts, or challenges another person in a manner likely to 

provoke an immediate violent response;

(2) telephones another and fails to terminate the connection with intent 

to impair the ability of that person to place or receive telephone calls;

(3) makes repeated telephone calls at extremely inconvenient hours;

(4) makes an anonymous or obscene telephone call, an obscene ,

electronic communication, or a telephone call or electronic communication that

threatens physical injury or sexual contact; [OR] !

(5) subjects another person to offensive physical contact; or I

(6) publishes, posts, o r distributes electronic or printed

-1- CSHB 326( ) I
New Text Underlined (DELETED TEXT BRACKETED]

24-LS1223\F
Luckhaupt

1/26/06

WORK DRAFT



WORK DRAFT WORK DRAFT 24-LS1223\F

1

2

photographs, pictures, depictions, or films that show the genitals, anus, or female 

breast of the other person or show that person engaged in a sexual act.

CSHB 326( ) -2-
New Texc Underlined [DELETED TEXT BRACKETED]



R e p r e s e n t a t iv e  K e v in  M e y e r
HOUSE DISTRICT 30

MEMORANDUM

DATE: January 9, 2006

TO: Representative Kevin Meyer

FROM: Mike Pawlowski

RE: Sectional Analysis for HB 326
(Version No. 24 - LS 1223\F)

As a preliminary matter, note that a sectional summary o f a bill should not be considered 

an authoritative interpretation of the b ill and the b ill itself is the best statement of its 

contents. I f  you would like an interpretation of the b ill as it may apply to a particular set 
of circumstances, please advise.

Section 1. Adds the publishing, posting or distribution of lewd pictures of another person 
to the definition o f harassment.

Email: RcpresenUtive_Kevin_Meyer@legis.state.ak.us • Toll Free: (8 6 6 ) 465-4945 
Session: State Capitol, Juneau, Alaska 99801-1182 • Phone: (907) 465-4945 Fax: (907) 465-3476 

Interim : 716 W. 4th Ave., Anchorage, Alaska 99501-2133 • Phone: (907) 269-0199 Fax: (907) 269-0197
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R e p r e s e n t a t iv e  K e v in  M e y e r

January 26, 2006

T O : Representative Lesil McGuire, Chair
House Judiciary Committee

C C : Representative Tom  Anderson, V ice-Chair
Representative John Coghill 
Representative Pete Kott 
Representative Peggy W ilson 
Representative Les Gara 
Representative M ax Gruenberg

R E : HB 326 Posting Lewd Material as Harassment

Madam Chair,

Thank you for your consideration o f HB 326 Posting Lewd Material as Harassment on 

January 18th in the House Judiciary Committee. During debate, the committee adopted 

two conceptual amendments that both Legislative Legal services and the Department of 

Law have described as problematic. The amendments attempted to lim it existing statute 

AS 11.61.120(a)(4) and the b ill’s proposed addition AS 11.61.120(a)(6) by including the 

phrase “sole purpose" as a clarification of the intent required in AS 11.61.120(a). The 

language was proposed conceptually based upon the decision notes for AS 11.61.120 that 

referenced Mckillop v. State. I have attached both the memo from Legislative Legal 

services and a copy o f the Appellate Court opinion in Mckillop v. State to this memo.

The opinion o f Legislative Legal and the Department o f Law is that the effect of the 

amendments would make prosecuting a person under AS 11.61.120(a) (4) or the 

proposed (6) next to impossible. Requiring that the State prove the “sole purpose” o f a 

person is to harass or annoy ignores the other potential purposes a person might perform 

conduct targeted by the current and amended statute. As legislative legal stated: “If the 

defendant had any other motivation for the act, including perhaps sexual gratification, 

monetary requirement, etc., then it would not meet the statutory requirement and the 

defendant could not be convicted.”

In light o f this the amendment to AS 11.61.120 (a)(4) [current statute] would make it next 

to impossible to prosecute what the Department of Law asserts is the greater potential 

problem: i.e. the anonymous or obscene phone calls. Further, a thorough reading of the 

Appellate Court’s opinion in Mckillop v State undermines the justification for the 

amendments.

HOUSE DISTRICT 30 MEMORANDUM

FR : Representative Kevin Meyer

Email: Rcpresenutive_Kevin_Meyer@ legis.sutc.ak.us • ToU Free: (866) 465-4945 
Session: S u te  Capitol, Junesu, A la ska  99801-1182 • Phone: (907) 465-4945 Fax: (907) 465-3476 
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The Appellate Court found that AS 11.61.120 (a)(4) was “neither vague nor overbroad' 
and that “so limited, the statute is a constitutional exercise of legislative authority to 

regulate conduct involving speech.” The limitation cited by the Appellate Court was 

based on a combination of previous opinions and the logic of the statute. In Jones v. 

Anchorage, 754 P.2d 275 (Alaska App. 1988) the court upheld a sim ilar municipal 

ordinance:

T he  ordinance challenged in this case...is readily distinguishable from provisions 

found to be invalid on grounds of vagueness. Cases have condemned statutes as 

unduly vague when those statutes prohibited conduct or speech resulting in 

annoyance to others, w ithout... specifying "upon whose sensitivity a violation 

does depend - the sensitivity of the judge or jury , the sensitivity of the arresting 

officer, or the sensitivity of a hypothetical reasonable [person]."

“In contrast, the ordinance challenged here does not purport to hinge the 

unlawfulness o f speech or conduct on the standardless, subjective reactions of 

unspecified third persons. To the contrary... [and] sign ificantly ,... the 

lawfulness or unlawfulness of the act turns ... on the specific intent of the 
accused."

The Court did, however; further lim it the interpretation o f AS 11.61.120(a)(4) in a similar 

manner to the Court’s interpretation o f the municipal ordinance cited in Jones v. 
Anchorage:

“W e conclude that AS 11.61.120 (a)(4) must be interpreted to prohibit .Jephone 

calls only when the call has no legitimate communicative purpose - when the 

caller’s speech is devoid of any substantial information and the caller’s sole 

intention is to annoy or harass the recipient.”

Since the change proposed by HB 326 is lim ited to pictures that “show the genitals, anus, 

or female breast of the other person or she ' that person engaged in a sexual act,” HB 

326 prohibits conduct rather than speech; that is, it prohibits the publication or 

distribution of photographs rather than conduct involving some speech such as that in AS

11.61.120(a)(4), which involves mixed speech and conduct. The conduct prohibited is 

narrow enough to pass constitutional muster under the standards discussed in McK illop . 

Additionall), since the Court found 11.61.120 (a) “neither vague nor overbroad" I assert 

that the clarifying language offered in the conceptual amendments is um ccessary; 

particularly if  it impedes the prosecution of the offenses I am attempting to address.

I ask the committee to reconsider their action on conceptual amendments 2 and 3 and 

withdraw the amendments to HB 326. Thank you for considering this matter.

f ^ -  _________________________

Representative Kevin Meyer
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NOTIC E: T h i s  o p i n i o n  is s u b j e c t  to formal

c o r r e c t i o n  b e f o r e  p u b l i c a t i o n  in the Pacif ic 

Reporter. R e a d e r s  a i e  r e q u e s t e d  to b r i n g  

t y p o g r a p h i c a l  or  o t h r r  fo rm al e r r o r s  to th e 

a t t e n t i o n  of the C l e r k  of t he A p p e l l a t e  

Courts, 303 K Street, A n c h o r a g e ,  A l a s k a  

99501, in o r d e r  that c o r r e c t i o n s  m a y  be m a d e  

p r i o r  to p e r m a n e n t  p u b li ca ti on .

IN THE  C O U R T  O F  A P P E A L S  OF T H E  S T A T E  OF A L A S K A

J O N  B. MCKILLOP,

Appella nt ,

v.

S T A T E  O F  ALASKA,

A p p e l l e e .

C o u r t  of A p p e a l s  No. A -4 0 7 2  

T r i a l  C o u r t  No. 3 A N - 9 1 - 1 9 7  Cr

O P I N I O N

[No. 1307 - A u g u s t  6, 1993]

A p p e a l  from the D i s t r i c t  Court, T h i r d  Judi 

ci a l  District, A nchorage, M a r t h a  B e c k w i t h  and 

W i l l i a m  H. Fuld, Judge s.

A pp ea r a n c e s :  D a v i d  R. Weber, A s s i s t a n t

Pu bl ic  Defender, a n d  J o h n  B. Salemi, Puolic 

Defender, Ancho ra ge , for A p pel la nt . E t h a n  A. 

Berkowitz, A s s i s t a n t  D i s t r i c t  Attorney,
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E d w a r d  E. M cN ally, D i s t r i c t  At torney,

Anch ora ge , a n d  C h a r l e s  E. Cole, A t t o r n e y  

Ge ne ra l,  Juneau, for Appellee.

Before: Bryner, C h i e f  Judge, a n d  C o a t s  a n d

Ma n n h e i m e r ,  Judges.

M A N N H EI ME R,  Judge.

A  j u r y  f o u n d  J o n  B. M c K i l l o p  g u i l t y  of harass men t,

A S  11 .61 .1 2 0 ( a ) ( 4 ) ,  fo r m a k i n g  a n o n y m o u s  t e l e p h o n e  c a l l s  to the

A n c h o r a g e  A b u s e d  W o m e n ' s  A i d  in C r i s i s  (AWAIC) shelter. M c K i l l o p  

a p p e a l s  hi s c o n v ict io n,  a s s e r t i n g  that his c o n v i c t i o n  r ests on 

i l l e g a l l y  s e i z e d  ev idence, that the trial judge m i s i n s t r u c t e d  the 

j u r y  o n  the m e a n i n g  of & q u o t ; a n o n y m o u s & q u o t ; , a n d  that the  1 ^assme nt  

s t a t u t e  is u n c o n s t i t u t i o n a l .  W e  h o l d  that the s t a t u t e  is 

c o n s t i t u t i o n a l  if c o n s t r u e d  to r e qu ire  p r o o f  that the d e f e n d a n t’s 

s o l e  intent w a s  to a n n o y  or h a r a s s  the r e c i p i e n t  of the t e l e p h o n e  

call, but we r e v e r s e  M c K i l l o p’s c o n v i c t i o n  b e c a u s e  the 

i n s t r u c t i o n s  his trial ju r y  r e c e i v e d  d i d  not c o n v e y  the l im iti ng  

c o n s t r u c t i o n  w e  a d o p t  today.

B e t w e e n  1 0: 00  a n d  10:30 p.m. on J a n u a r y  8, 1991, the 

c o u n s e l o r s  w o r k i n g  the A W A I C  s h e l t e r  c r i s i s  h o t l i n e  r e c e i v e d  

a p p r o x i m a t e l y  six t e l e p h o n e  c a l l s  fr o m  the  same m a l e  caller. The 

c a l l e r  t old the fe ma l e  c o u n s e l o r s  that fcquot;t h e r e’s no  s u c h  th in g as 

s o - c a l l e d  a b u s e d  w o m e n & q u o t ; ,  that & q u o t ; I ' v e  bee n a b u s e d  b y  a c unt all m y

life&quot;, that h e ' d  l i v e d  w i t h  a & qu o t ; c u n t & q u o t ;  for four years, a n d  that

w o m e n  & q u o t ; c u g h t  to go to B a g h d a d  a n d  kill sem e n i g g e r s & q u o t ;.

The c a l l e r  d i d  not  give  his name. However, at one  

po in t he stated, & q u o t ; I ' m  E l vi s P r e s l e y & q u o t ; , a n d  at a n o t h e r  p o in t he 

told a couns el or,  & q u o t ; B y  the way, I' m at 277-0088, R o o m  225 if y o u  

want free c ok e . & q u o t ;  T h e  c a l l e r  a l s o  t old a c o u n s e l o r  that & q u o t ;E lv is 

was k i n g & q u o t ; , not M a r t i n  L u t h e r  King, Jr., who was dead.

T h e  c o u n s e l o r s  t o l d  the ma l e  c a l l e r  to stop  c a l l i n g  the
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shelter, a n d  t h e y  h u n g  up o n  him, bu t he kept ca lling. The 

c o u n s e l o r s  b e c a m e  c o n c e r n e d  that the c a l l e r  m i g h t  be  p r e v e n t i n g  

o t h e r s  f r o m  u s i n g  the c r i s i s  hotline; they a l s o  h e a r d  w ha t  

s o u n d e d  like s l a p p i n g  n o i s e s  in the b ackground, c a u s i n g  th e m  to 

fe a r  that s o m e o n e  w a s  b e i n g  abused. F o r  these reasons, the 

c o u n s e l o r s  c a l l e d  t h e  police.

A n c h o r a g e  P o l i c e  O f f i c e r  Dan S e e l y  a n d  a n o t h e r  o f f i c e r  

w e n t  to the  B v i g e t  M o t a l  in Ancho ra ge , a f t e r  l e a r n i n g  fr o m  po l i c e  

d i s p a t c h  that this a d d r e s s  c o r r e s p o n d e d  to the te l e p h o n e  n u m b e r  

r e c i t e d  b y  the calle r. T h e  t wo off i c e r s  a r r i v e d  at the m o t e l  at 

11 :1 2 p.m. a n d  p r o c e e d e d  to R O ' m  225. In re sp o n s e  to the 

off ic er s' knock, M c K i l l o p  o p e n e d  the d o e r  to the room. H e  w as  

n a k e d  a n d  a p p a r e n t l y  i nt oxicated.

S e e l y  a s k e d  M c K i l l o p  w h y  h e  ha d been c a l l i n g  the A W A I C

shelter. M c K i l l o p  at  first d e n i e d  that h e  had m a d e  the calls,

u n t i l  S e e l y  e x p l a i n e d  that the c a l l e r  had d i s c l o s e d  h i s  t e l e p h o n e  

n u m b e r  a n d  r o o m  n um be r.  M c K i l l o p  then a d m i t t e d  that h e  h a d  m ad e

the calls. W h e n  S e e l y  a g a i n  a s k e d  w h y  M c K i l l o p  h a d  m a d e  the

calls, M c K i l l o p  answered, i q u o t ;B e c a u s e  E lv is  P r e s l e y  is king, and

M a r t i n  L u t h e r  K i n g  is d e a d .& qu ot ; S e e l y  r e c o g n i z e d  t his s t a t e m e n t  as

the sa m e  o n e  t he  a n o n y m o u s  c a l l e r  had m ad e  to the A W A I C  s h e l t e r  

c o un se lo r.  At this point, S e e l y  left to o bt a i n  a w a r r a n t  for

M c K i l l o p 's a r r e s t  on a c h a r g e  of h ar as sment; the o t h e r  o f f i c e r  

s t a y e d  unt il  the w a r r a n t  c o u l d  b e  o b t a i n e d  a n d  served.

M c K i l l o p  a s k e d  the d i s t r i c t  c ou rt to s u p p r e s s  his

& g u o t ; E l v i s  is k i n g & q u o t ;  s t a t e m e n t  to O f f i c e r  Seely. M c K i l l o p  a rg u e d  that 

this s t a t e m e n t  h a d  b e e n  o b t a i n e d  as a result of a w a r r a n t l e s s  

seizure, a n d  h e  a l s o  a r g u e d  that S e e l y  h a d  b e e n  o b l i g e d  to 

p r o v i d e  M c K i l l o p  w i t h  M i r a n d a  w a r n i n g s  b e f o r e  he q u e s t i o n e d  him.

M i r a n d a  v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L . E d . 2d 694
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Ac the e v i d e n t i a r y  h e a r i n g  on t h i s  issue, S e e l y  

t e s t i f i e d  that, w he n  he a n d  h is  fe l l o w  o f f i c e r  w e n t  t o  M c K i l l o p ' s  

h o t e l  room, M c K i l l o p  h a d  s t e p p e d  out into the h a l l w a y  w e a r i n g  n o  

c l o th in g-  O t h e r  p e o p l e  in the m o t e l  h a l l w a y  a p p e a r e d  to be 

o f f e n d e d  b y  M c K i l l o p ' s  nakedness, so S e e l y  s u g g e s t e d  that 

M c K i l i o p  s t e p  b a c k  i n t o  h is  room. M c K i l l o p  went a l o n g  w i t h  this 

su g g e s t i o n .  S e e l y  f o l l o w e d  M c K i l i o p  ov e r  the t h r e s h o l d ,  s t e p p i n g  

into the d o o r w a y  a n d  thus p a r t i a l l y  into the room, to c o n t i n u e  

t h e i r  c o n v e r s a t i o n .  S e e l y  t e s t i f i e d  that M c K i l i o p  d i d  not 

s p e c i f i c a l l y  a s k  S e e l y  to leave, but h e  d i d  ask  w h e t h e r  S e e l y  h a d  

a s e a r c h  w a r r a n t  or a rr e s t  w a r r a n t  o r  a ny  o t h e r  a u t h o r i t y  to be 

t h e r e .

D i s t r i c t  C o u r t  J u d g e  W i l l i a m  H. F u l d  d e c l i n e d  to 

s u p p r e s s  the & q u o t ; E l v i s & q u o t ;  statement. J u d g e  F u l d  c o n c l u d e d  that S e e l y  

a n d  th e o f f i c e r  h a d  b e e n  m e r e l y  i n v e s t i g a t i n g  a c r i m e  a n d  h a d  not 

p l a c e d  M c K i l i o p  i n  c u s t o d y  d u r i n g  the i q u o t ; f a i r l y  b r i e f  contact &q uo t;  that 

b e g a n  w h e n  S e e l y  a s k e d  the n a k e d  M c K i l i o p  to go b a c k  i n s i d e  the 

r o o m  a n d  c o n t i n u e d  w h i l e  S e e l y  w a s  s t a n d i n g  in t h e  t h r e s h o l d  of 

M c K i l l o p ' s  room.

T h e  te s t  for w h e t h e r  a p e r s o n  is m  & q u o t ; c u s t o d y & q u o t ;  for 

M i r a n d a  p u r p o s e s  is g e n e r a l l y  fra me d as w h e t h e r  a r e a s o n a b l e

p e r s o n  w o u l d  have  felt free to b r e a k  off q u e s t i o n i n g  a n d  a s k  the 

p o l i c e  to leave. H u n t e r  v. State, 590 P.2 d  888, 895 (Alaska

1979); E d w a r d s  v. State, 842 P . 2d 1281, 1284 (Alaska App. 1992).

However, the fact that a d e f e n d a n t  lacks i m m e d i a t e  f r e e d o m  to 

l e a v e  is not, b y  itself, det erm in at iv e. A  p o l i c e - c i t i z e n  

e n c o u n t e r  c a n  c o n s t i t u t e  a & qu ot ; s e i z u r e & q u o t ;  for F o u r t h  A m e n d m e n t

p u r p o s e s  an d yet  not  be  & qu ot ; c u s t o d y & q u o t ;  for M i r a n d a  purposes. F o r

example, the p o l i c e  are not r e q u i r e d  to give M i r a n d a  w a r n i n g s

Mckillop v. State (8/6/93) ap-1307 Page 4 of 15
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e v e n  w h e n  & q u o t ; c o n s i d e r a b l e  for ce& ou ot ; w a s  u s e d  in m a k i n g  the stop.

T a g a l a  v. State, 812 P . 2d 604, 608 (Alaska App. 1 9 9 1). 1

Here, the p o l i c e  k n o c k e d  on M c K i l l o p ' s  d o o r  a n d  asked 

if he h a d  b e e n  m a k i n g  c a l l s  to th e w o m e n ' s  s he lter. T h e y  m a d e  no 

s h o w  o f  weapons, they  di d not  e n g a g e  in a n y  search, a n d  their 

q u e s t i o n i n g  of M c K i l i o p  was n o t  e xt en siv e.  B e c a u s e  M c K i l i o p  was 

b o t h  d r u n k  a n d  naked, it was r e a s o n a b l e  for t he p o l i c e  to  suggest 

that  t h e i r  c o n v e r s a t i o n  be h e l d  in some p l a c e  o t h e r  than a pu bl ic 

hallway .

We  r e c o g n i z e  that M c K i l i o p  r e p e a t e d l y  q u e s t i o n e d  the

o f f i c e r s '  a u t h o r i t y  to b e  there. However, S e e l y  t e s t i f i e d  that

M c K i l i o p  n e v e r  a c t u a l l y  a s k e d  the p o l i c e  to leave, and no one

t e s t i f i e d  that M c K i l i o p  m a d e  a m o v e  to c l o s e  the d o o r  or

o t h e r w i s e  d e m o n s t r a t e d  that h e  w i s h e d  an i m m e di at e end to the

c o n v e r s a t i o n .  U n d e r  these facts. J u d g e  Ful d was not c l e a r l y

e r r o n e o u s  in f i n d i n g  t hat M c K i l i o p  was n ot in M i r a n d a  c u s t o d y

w h e n  he m a d e  his & qu ot ; E l v i s & q u o t ;  s t a t e m e n t  to the officers.

M c K i l l o p ' s  next ar gum en t c o n c e r n s  the jury i n s t r u c t i o n s

at his trial. M c K i l i o p  was t r i e d  for h a r a s s m e n t  ur.der A S  11.61.

120(a)(4), w h i c h  reads:

A  p e r s o n  c o mmi ts  the c ri me  of h a r a s s m e n t  

if, w i t h  intent to h a r a s s  or a n n o y  a n o t h e r  
person, that person

(4) m a k e s  a n  a n o n y m o u s  or o b s c e n e  

t e l e p h o n e  call o r  a t e l e p h o n e  cal l that 

t h r e a t e n s  p h y s i c a l  injury[.]

The S t a t e  a l l e g e d  that Mc Ki l i o p  h a d  v i o l a t e d  this s t a t u t e  b e c a u s e

his t e l e p h o n e  c a l l s  to the A W A I C  s h e l t e r  h a d  b een &q u o t ; a n o n y m o u s & q u o t ;  .

M c K i l i o p  a s k e d  D i s t r i c t  C o u r t  J u d g e  M a r t h a  B e c k w i t h  to

i ns t r u c t  t h e  j u r y  that a t e l ep hon e call  wa s & q u o t ;a n o n y m o us &q uo t;  o nl y  if

che c a l l e r  f a i l e d  to p r o v i d e  i n f o r m a t i o n  f r o m  w h i c h  h i s  i den t i t y

d u rin g  an in v e s t ig a t iv e  s to p  o r  d e te n tio n  o f l im ite d  d u ra tio n
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c o u l d  r e a s o n a b l y  b e  a s c e r t a i n e d .  M c K i l i o p  p o i n t e d  out that he 

h a d  g i v e n  the t e l e p h o n e  n u m b e r  of his m ot el  a n d  his mo t e  room  

n u m b e r  to -he A W A I C  c o u n s e l o r s ;  he a r g u e d  that h i s  d i s c l o s u r e  of 

this i n f o r m a t i o n  m e a n t  that hi s c al ls  h a d  not b e e n  anonymous.

J u d g e  B e c k v u t h  decided, a f t e r  r e f e r r i n g  to a 

d i c t i o n a r y ,  that & q u o t ; a n o n y m o u s & q u o t ;  m e a n t  & q u o t ; n a m e l e s s & q u o t ;  or & q u o t ; l a c k [ing 

i d e n t i f i c a t i o n & q u o t ; ; she t o l d  the p a r t i e s  tha t she int en de d to 

i n s t r u c t  the j u r y  a c c o r d i n g l y .  At this point, M c K i l l o p ' s  

a t t o r n e y  a s k e d  *"he j u d g e  to r e fr ai n fr o m  g i v i n g  the j ur y  any  

d e f i n i t i o n  of & q u o t ; a n o n y m o u s & q u o t ;  a n d  let the p a r t i e s  a r gu e their o w n  

v i e w s  of h o w  that  t e r m  s h o u l d  be d e f i n e d  for p u r p o s e s  of the 

h a r a s s m e n t  statute. J u d g e  B e c k w i t h  a c c e d e d  to this r e q u e s t . 2 On 

appeal, however, M c K i l i o p  r e n e w s  hi3 p r i m a r y  ar gument: that his 

t e l e p h o n e  c a l l s  to the A W A I C  s h e l t e r  w e r e  not a n o n y m o u s  be c a u s e  

he d i s c l o s e d  the m o t e l  s t e l e p h o n e  n u m b e r  a n d  his r o o m  number.

Th e c r i m i n a l  cod e do e s  not e x p l i c i t l y  d e f i n e  the ter m 

& q u o t ; a n o n y m o u s & q u o t ; , n o r  d o e s  the c o m m e n t a r y  to A S  11. 61 .1 20 a d d re ss  the 

m e a n i n g  o f  this term. We t h e r e f o r e  use  the w o r d ' s  c om m o n  

me aning, as d i s c l o s e d  in the dictionary, as ou r p r i m a r y  a id in 

d e t e r m i n i n g  the l e g i s l a t u r e ' s  intent. Micha el v. State, 767 p.2d 

193, 197 {Alaska A p p  1988), r e v ' d  on o t h e r  grounds, 8t5 P . 2d 371 

(Alaska 1991).

W e b s t e r ' s  N e w  W o r l d  D i c t i o n a r y  of A m e r i c a n  E n g l i s h  (3rd 

C o l l e g e  Ed. 1988), p. 56, g i v e s  two pe r t i n e n t  d e f i n i t i o n s  of

& q u o t ;a n o n y m o u s & q u o t ; : (1) & c m o t ; w i t h  no n a m e  k nown c r  a c k n o w le dge d& qu ot ; an

(2) & qu ot ; g i v e n ,  written, etc. b y  a p e r s o n  w h o s e  n a m e  is w i t h h e l d  or 

u n k n o w n & q u o t ; . U n d e r  t hese d e f ini ti on s,  M c K i l l o p ' s  te l e p h o n e  ca ll s to 

the w o m e n ' s  s h e l t e r  w e r e  an on y m o u s .  C o u r t s  in o t h e r  st at es have 

a p p l i e d  t he se o r  s i m i l a r  d i c t i o n a r y  d e f i n i t i o n s  of &q uo t; a n o n y m o u s & q u o t ;  

wh e n  c o n s t r u i n g  s i m i l a r  s t a t u t e s  p r o h i b i t i n g  a n o n y m o u s  t elephone

httD //twuchnpo cnm/an/hfm1/s>n-l'in7 h f m



Mckillop ✓. State (8/u/93) ap-1307 Page 7 of 15

calls. See S t a t e  v. Diede, 319 N . W . 2 d  818, 82 1- 22 (S.D. 1982)

(holding that a d e f e n d a n t  w h o  f ail e d  to i d e n t i f y  h i m s e l f  wa s 

g u i l t y  of m a k i n g  fcquot;anonymous&quot; t e l e p h o n e  c a l l s  e ve n  t h o u g h  the 

r e c i p i e n t s  of the calls h a d  h a d  s u f f i c i e n t  e x p e r i e n c e  w i t h  the 

d e f e n d a n t  to i d e n t i f y  his v o i c e ) ; see also  C a l d w e l l  v. S t a t e  337 

A . 2d  476, 486 (Md App. 1975). 3

M c K i l l o p ' s  p r o p o s e d  d e f i n i t i o n  of & q u o t ;a n o n y m o u s t q u o t ;  w o u l d  

h av e  r e q u i r e d  the j ur y  to determine, not o n l y  that M c K i l i o p  h a d  

f a i l e d  to discios- his identity, but also  that hi s i d e n t i t y  c o u l d  

no t h a v e  b ee n  d i s c o v e r e d  t h r o u g h  i n q u i r y  o r  i n v e s t i g a t i o n .

M c K i l l o p ' s  p r o p o s a l  thus v a r i e d  s i g n i f i c a n t l y  f r o m  the c o m m o n l y  

u n d e r s t o o d  d e f i n i t i o n  of the word. M c K i l l o p ' s  b r i e f  do e s  no t 

e x p l a i n  o r  p r o v i d e  a u t h o r i t y  for his c l a i m  that the A l a s k a  

l e g i s l a t u r e  i n t e n d e d  the w o r d  & q u o t ; a n o n y m o u s & q u o t ;  to te c o n s t r u e d  in the 

n o n - s t a n d a r d  w a y  he suggests. W e  co nc l u d e  that J u d g e  B e c k w i t h  

did  not a b u s e  h e r  d i s c r e t i o n  w h e n  she r e f u s e d  to g i v e  M c K i l l o p ' s  

p r o p o s e d  d e f i n i t i o n s  to the jury.

M c K i l l o p ' s  final a r g u m e n t  on appeal is that AS 11.61.

120(a)(4> is u n c o n s t i t u t i o n a l l y  b r ^ a d  - that it a t t a c h e s  c r i m i n a l  

p e n a l t i e s  to p r o t e c t e d  speech.

M c K i l i o p  ar gu e s  that a p e r s o n ' s  w i s h  to r e m a i n  

a n o n y m o u s  cannot, of itself, be punished. H e  p o i n t s  out that 

a n o n y m o u s  p o l i t i c a l  s p e e c h  (ad voc ac y of social c a u s e s  a n d  a t t a c k s  

on g o v e r n m e n t  figures a n d  policies) holds an h o n o r e d  p l a c e  in our 

p o l i t i c a l  tradition. See  T a l l e y  v. California, 362 U.S. 60, 64-

65; 80 S.Ct. 536, 538-39; 4 L . E d . 2d 559 (1960). F o r  example, the 

F e d e r a l i s t  Papers a u t h o r e d  b y  Madison, Hamilton, a n d  J a y  w e r e  

p u b l i s h e d  u n d e r  p s e u do nym s.  Talley, 362 U.S. at 65; 80 S.Ct. at 

^ £ ^ 5 3 9 .  M c K i l i o p  a l s o  ar g u e s  tha t a p e r s o n  can not  be p u n i s h e d  for 

e n g a g i n g  in sp ee ch that a n n o y s  others. He notes that e f f e c t i v e

http://touchngo.com/ap/html/ap-1307.htm i nf>nnr*A
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p o l i t i c a l  s p e e c h  w i l l  o f t e n  c a u s e  annoyance, anger, or  a l a r m  in 

u n s y m p a t h e t i c  list ene rs . M c K i l i o p  a l s o  p o i n t s  o u t  that a s p e a k e r

w i l l  o f t e n  not k n o w  w h e t h e r  his o r  h e r  l i s t e n e r s  w i l l  find  the

s p e e c h  a nn oying.

Here, however, the s t a t u t e  is not a i m e d  at & q u o t ; p u r e

s p e e c h & q u o t ;  o r  th e c o n t e n t  of s p e e c h  _  the c o m m  -nication of ideas or

o p i n i o n s .  Rather, the s t a t u t e  is d i r e c t e d  a t  conduct: the

c a l l e r ' s  act  of i n t r u d i n g  u p o n  s o m e o n e  e l s e ' s  privacy. A S  

1 1 . 6 1 . 1 2 0 ( a ) ( 4 )  p r o h i b i t s  a p e r s o n  f r o m  m a k i n g  a n o n y m o u s  

teler m e  c a l l s  f o r  the p u r p o s e  of a n n o y i n g  or  h a r a s s i n g  another.

T h e  c o u r t  in P e o p l e  v. Smith, 392 N . Y . S . 2 d  968, 970 (N.Y. App.

1977), cert, denied, 434 U.S. 920, c h a r a c t e r i z e d  the i s su e well 

w h e n  it d e c l a r e d  that s u c h  a s t a t u t e  p r o h i b i t s  & g u o t ; a  f o r m  of 

t r e s p a s s & q u o t ; . Acco rd , S t a t e  v. Gattis, 730 P . 2d 497, 502 (N.M. }pp. 

1986); S t a t e  v. Elder, 382 S o . 2 d  687, 590-691 (Fla. 1980).4

T h e  c o r d u c t  p r o h i b i t e d  b y  A S  1 1 . 6 1 . 1 2 0 ( a ) ( 4 )  m a y  o f t e n  

i n v o l v e  speech, b ut  it n e e d  not. A  p e r s o n  c o u l d  v i o l a t e  the 

s t a t u t e  b y  c a l l i n g  a n o t h e r  person, l i s t e n i n g  in s i l e n c e  w h e n  that 

p e r s o n  a n s w e r e d  the phone, a n d  then h a n g i n g  up. C o m p a r e  G o r m l e y  

v. Director, C o n n e c t i c u t  Dept, of Probation, 632 F . 2 d  938, 942

(2nd C i r  1980), cert, denied, 449 U.S. 1023; S t a t e  v. Gattis,

730 P . 2d at 502.

Th e fact that A S  11.61 .1 20 (a )(4 ) p r o h i b i t s  c o n d u c t  that 

m a y  i n v o l v e  s p e e c h  do e s  not i n v a l i d a t e  the s t a t u t e  on fr e e d o m  of 

s p e e c h  gr ou nds . A  c a l l e r  m a y  u s e  w o r d s  as the m e t h o d  of 

h a r a s s i n g  the r e c i p i e n t  of the call; this m e a n s  o n l y  that AS 

1 1 . 6 1 . 1 2 0 ( a ) ( 4 )  a e a l s  w i t h  a n  . s pect of c o n d u c t  m i x e d  w i t h  

speech.

[Making a c o u r s e  of c o n d u c t  illegal] has 

n e v e r  b e e n  d e e m e d  an a b r i d g e m e n t  of f r e e d o m  

of s p e e c h  o r  p r es s ... m e r e l y  b e c a u s e  the
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c o n d u c t  w a s  in pa r t  initiated, eviden ce d,  or 

c a r r i e d  out by  m e a n s  of la ngu ag e,  e i t h e r  

spoken, written, o r  printed.

C o x  v. Lo ui s i a n a ,  379 U.S. 559, 563; 85 S.Ct. 476, 480;

13 L . E d . 2d 4 8 7  (1965). See S t a t e  v. Elder, 362 S o . 2d  at 690-691.

W h e n  a s t a t u t e  is a i m e d  at c o n d u c t  t ha t  i n v o l v e s  speech, the

g o v e r n i n g  F i r s t  A m e n d m e n t  test is s t a t e d  in B r o a d r i c k  v.

O k l aho ma , 413 U.S. 601, 615; 93 S.Ct. 2908, 2918; 37 L . E d . 2d 830

(1973) :

(When] c o n d u c t  and  no t m e r e l y  s p e e c h  is in 

volved, ... the o v e r b r e a d t h  of a s t a t u t e  m u s t  

n o t  o n l y  be real, bu t s u b s t a n t i a l  a s  well, 

j u d g e d  in r e l a t i o n  to the s t a t u t e ' s  p l a i n l y  
l e g i t i m a t e  sweep.

Thus, we  m u s t  d e c i d e  w h e t h e r  M c K i l i o p  has s h o w n  that a n y  p o s s i b l e

i n f r i n g e m e n t  of the r ight of free s p e e c h  w r o u g h t  b y  AS  11.61.

120 (a )( 4) is & q u o t ; r e a l & q u o t ;  a n d  & q u o t ; s u b s t a n t i a l & q u o t ;  w h e n  c o m p a r e d  to the sc o p

of t h e  s t a t u t e ' s  l e g i t i m a t e  r e g u l a t i o n  of conduct.

T h e  s t a t u t e  does not p u n i s h  s p e e c h  s i m p l y  b e c a u s e  it is

anon.Tnous. W h i l e  & q u o t ; t h e  a n o n y m i t y  of the c a l l e r  is ... it se l f  a

c i r c u m s t a n c e  r a i s i n g  d i s c o m f o r t  and  fear in the r e c e i v e r  of the

c al l & q u o t ; ,  S t a t e  v. Elder, 382 S o . 2d at 691, q u o t i n g  U n i t e d  S t a t e s  v.

Darsey, 342 F.Sup p.  311, 313 (E.D. Pa. 1972), n e v e r t h e l e s s  the

s t a t u t e  r e q u i r e s  p r o o f  of an a d d i t i o n a l  el em ent ; that the

c a l l e r ' s  p u r p o s e  wa s to a n n o y  or h ar a s s  the o t h e r  perso n.  N o r

do e s  A S  1 1 . 6 1 . 1 2 0 ( a ) ( 4 )  s u f f e r  f r o m  the d e f e c t  of p u n i s h i n g

s p e e c h  s i m p l y  b e c a u s e  it m a y  hav e  the e f f e c t  of a n n o y i n g  the

list en er.  A s  the  c o u r t  n o t e d  in C o n s t a n t i n o  v. State, 255 S . E . 2 d

710, 713 (Ga. 1979), cert, denied, 444 U.S. 940,

(T)he v i c t i m  s s u b j e c t i v e  ideas o n  w h a t  is o r  

is n ot h a r a s s i n g  are  no t in issue. T h e  p o i n t  

is that the de f e n d a n t  t e l e p h o n e s  i n t e n d i n g  to 

haras s, a n d  he c e r t a i n l y  knows if he is d o i n g  
that.

T h i s  c o u r t  u s e d  the same r e a s o n i n g  in J o n e s  v.
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An ch o r a g e ,  754 P . 2d 275 (Alaska App. 1988), to u p h o l d  a mu n i c i p a l  

o r d i n a n c e  m a k i n g  it illeg al & q u o t ; f o r  a n y  p e r s o n  to a n o n y m o u s l y  or 

r e p e a t e d l y  t e l e p h o n e  a n o t h e r  p e r s o n  for t h e  p u r p o s e  of annoying, 

m o l e s t i n g ,  ... a b u s i n g  ..., o r  h a r a s s i n g  that p e r s o n  or his 

fa mi ly .& quo t;  754 P . 2d at 2 78. 5 T h i s  c o u r t  de c l a r e d :

T h e  o r d i n a n c e  c h a l l e n g e d  in this c a s e  

... is r e a d i l y  d i s t i n g u i s h a b l e  f r o m

p r o v i s i o n s  found to be  i n v a l i d  o n  g r o u n d s  of 

vagueness. C a s e s  h a v e  c o n d e m n e d  st at u t e s  as 

u n d u l y  v a g u e  w h e n  t h o s e  s t a t u t e s  p r o h i b i t e d  

c o n d u c t  or s pe e c h  r e s u l t i n g  in a n n o y a n c e  to 

others, w i t h o u t  ... s p e c i f y i n g  & q u o t ; u p o n  w h o s e  

s e n s i t i v i t y  a v i o l a t i o n  d o e s  d e p e n d  - the 
s e n s i t i v i t y  of the j u d g e  or jury, the 

s e n s i t i v i t y  of the a r r e s t i n g  officer, or the 

s e n s i t i v i t y  of a h y p o t h e t i c a l  r e a s o n a b l e  
[ p e r s o n ) .&quot;

In contrast, the ordintuice c h a l l e n g e d  

he r e  does not p u r p o r t  to h i n g e  the u n l a w f u l  

ness  of sp ee c h  or  c o n d u c t  o n  the 

standa rd le ss , s u b j e c t i v e  r e a c t i o n s  of 

u n s p e c i f i e d  t h ir d p er sons. To the c o n t r a r y  

[and] sig nificantly, ... the  l a w f u l n e s s  

or u n l a w f u l n e s s  of the act turns ... on the 

s p e c i f i c  intent of the a c c u s e d

Jones, 754 P. 2d at 278, q u o t i n g  C o a t e s  v. C i t y  of  Cincinn ati , 402

U.S. 611, 613; 91 S.Ct. 1686, 1688; 29 L . E d . 2d 214 (1971).6

M c K i l i o p  n e v e r t h e l e s s  ar g u e s  that p o l i t i c a l  speakers

o f t e n  i n t e n d  to & q u o t ; a n n o y & q u o t ;  their listeners; p o l i ti cal  sp ee c h  is

f r e q u e n t l y  i n t e n d e d  to mak e p e o p l e  u n c o m f o r t a b l e  a n d  force them

to r e - e x a m i n e  t h e i r  a ct io ns or c o n v ic tio ns . M c K i l i o p  therefore

c o n c l u d e s  that th e sp ec ifi c intent e l eme nt  d o e s  no t sa v e  AS 11.

61 .1 20(a)(4) f r o m  overbreadth.

W e  a g r e e  that a p e r s o n  e n g a g i n g  in a d v o c a c y  or

c r i t i c i s m  m a y  1e g i t i m a t e l y  in ten d to a n n o y  o r  d i s t u r b  his  or her

li steners. N e v e r t he les s,  &quot;t:he right of e v e r y  p e r s o n  to be  le[f]t

a lo ne  m u s t  be  [weighed] in the sc al es  [against] the right of

oth er s to c o m m u n i c a t e . & q u o t ;  R o w a n  v. U n i t e d  St a t e s  Post Of fi ce

Dept., 397 U.S. 728, 736; 90 S.Ct. 1484, 1490; 25 L . E d . 2d 736
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(1970) (u ph o l d i n g  a fede ra l s t a t u t e  that re qu ir es the Post

O f f i c e ,  u p o n  r e q u e s t  of an  a ddressee, to or der  b u s i n e s s e s  to

r e m o v e  the a d d r e s s e e’s n a m e  f r o m  t he ir  m a i l i n g  lists for

& g u o t ; p a n d e r i n g  a d v e r t i s e m e n t s & q u o t ; ).7

U n d e r  the g e n e r a l  d e f i n i t i o n  of iq uo t ; i n t e n t i o n a l l y & q u o t ;  

c o n t a i n e d  in AS  1 1 . 8 1 . 9 0 0 ( a ) ( 1 ) ,  a d e f e n d a n t ' s  intant to c a u s e  a 

p r o h i b i t e d  r e s u l t  (here, a n n o y a n c e  or  harassment) & q u o t ; n e e d  not be

the  p e r s o n ' s  o n l y  o b j e c t i v e & q u o t ; . Thus, w h e n  A S  11.61.120(a)(4) is

r e a d  in c o n j u n c t i o n  w i t h  A S  11 . 8 1 . 9 0 0 ( a ) ( 1 ) ,  the s t at ut e is 

t h e o r e t i c a l l y  b r o a d  e n o u g h  to p u n i s h  p o l i t i c a l  spe ec h or o t h e r  

l e g i t i m a t e  c o m m u n i c a t i o n  u p o n  p r o o f  that one  of the spe ak er 's

s u b s i d i a r y  m o t i v e s  was  to a n n o y  the listener. B e c a u s e  the scope

of  the  s t a t u t e  is p o t e n t i a l l y  so broad, w e  c o n c l u d e  that AS

1 1 . 6 1 . 1 2 0 ( a ) ( 4 )  m u s t  be i n t e r p r e t e d  to p r o h i b i t  t e l ep ho ne  calls 

o n l y  w h e n  the call has n o  l e g i t i m a t e  c o m m u n i c a t i v e  p u r p o s e  - w h e n  

the c a l l e r ' s  s p e e c h  is d e v o i d  of a n y  s u b s t a n t i v e  i n f o r m a t i o n  and 

the  c a l l e r ' s  s ole i n t e n t i o n  is to a n n o y  or h a r a s s  the recipient.

T h i s  c o u r t  gav e  a s i m i l a r  l i m i t i n g  c o n s t r u c t i o n  to the 

m u n i c i p a l  o r d i n a n c e  in Jo ne s v. A nc ho ra ge , 754 P . 2d at 279. This 

l i m i t i n g  c o n s t r u c t i o n  is c o n s i s t e n t  w i t h  A S  11.81.900(a)(1), 

b e c a u s e  the l e g i s l a t u r e  has d e c l a r e d  tha t the genera l d e f i n i t i o n  

of i q u o t ; i n t e n t i o n a l l y & q u o t ;  is to be a p p l i e d  & q u o t ;unl ess  the conte xt r eq uires 

o t h e r w i s e & q u o t ; . Here, the F ir st A m e n d m e n t  req ui re s a different, 

n a r r o w e r  d e f i n i t i o n . 8

A p p l y i n g  this l i m i t i n g  c o n s t r u c t i o n  to A S  11.61.120 

(a) (4), w e  h o l d  that the s t a t u t e  is n e i t h e r  v a g u e  n o r  overbroad.

So limited, the s ta tu te  is a c o n s t i t u t i o n a l  e x e r c i s e  of 

l e g i s l a t i v e  a u t h o r i t y  to r e g u l a t e  c o n d u c t  i n v ol vi ng  speech.

H a v i n g  r e a c h e d  t his legal c o n c l u s i o n  (that is, h a v i n g  g i v e n  a 

new, l i m i t i n g  c o n s t r u c t i o n  to the h a r a s s m e n t  statute), we  must
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n o w  e x a m i n e  the r e c o r d  of M c K i l l o p ' s  t rial to s e e  if h e  m i g h t  

h a v e  b e e n  c o n v i c t 5 d  of h a r a s s m e n t  for  e n g a g i n g  in p r o t e c t e d  

speech.

M c K i l l o p ' s  m a i n  d e f e n s e  at trial w a s  that h i s  t e l e p h o n e

c a l l s  to the A W  VIC s h e l t e r  h a d  n o t  t r u l y  b e e n  a non y m o u s .

However, McKillopi's a t t o r n e y  al s o  a s k e d  the j u r y  to c o n s i d e r

w h e t h e r  M c K i l l o p ' s  real i n t e n t i o n  h a d  b e e n  to h a r a s s  o r  annoy, or

whether, instead, M c K i l i o p  h a d  be e n  d r u n k e n l y  a t t e m p t i n g  to

c o m m u n i c a t e  pe rs o n a l  g r i e v an ces , a l b e i t  t h r o u g h  i nt emperate,

r e p r e h e n s i b l e  language:

D E F E N S E  A T T OR NE Y:  [EJvi de nc e that the

d e f e n d a n t  was i n t o x i c a t e d  m a y  be  ... re le v a n t  

to ne ga t e  an e l e m e n t  of the o f f e n s e  that 

r e q i i r e s  that [he] i n t e n t i o n a l l y  c a u s e d  a 

result. In this case, the S t a t e  h a s  to s h o w  

that he i n t e n t i o n a l l y  c a l l e d  to h a r a s s  or 

a n n o y  a n o t h e r  person . And, for that, y o u  can

take into c o n s i d e r a t i o n  w h e t h e r  or not he  wa s

intoxicated. ... Y o u  s h o u l d  tak e that into 

c o n s i d e r a t i o n  in d e c i d i n g  w h e t h e r  o r  no t the 

S . a t e ' s  p r o v e d  b e y o n d  a r e a s o n a b l e  d o u b t  

nat, at the time h e  m a d e  t h e s e  calls, [he] 

n t e n d e d  r e a l l y  to h a r a s s  or annoy, or  if he 

>ti s jus c a l l i n g  t hes e people, v e n t i n g  

the f ee lings that he  had, a p p a r e nt ly , at that 

moment, in his [state] of int oxication, that

h e  so h e a r t f e l t  [sic] w a n t e d  to share.  ̂ ven

n o u gh  they w e r e  obnox iou s,  clearly.

Thus, M c K i l i o p  a s k e d  the j u r y  to c o n s i d e r  w h e t h e r  the S t a t e  h ad

p r o v e d  the intent e l e m e n t  of t he  crime.

As w e  h ave d i s c u s s e d  above, this e l e m e n t  of the s t a t u t e

m u s t  be c o n s t r u e d  to r e q u i r e  p r o o f  that M c K i l l o p ' s  sole int en t

was to h a r a s s  or annoy. If M c K i l i o p  t r u l y  i n t e n d e d  to e n g a g e  in

c o m m u n i c a t i v e  sp e e c h  wh e n  he m a d e  the c a l l s  to the A W A I C  shelter,

then e v e n  if he al s o  i n t e n d e d  to h a r a s s  o r  annoy, he s h o u l d  not

have b ee n  convi ct ed.  However, the d i s t r i c t  c o u r t ' s  j u r y  i n s t r u c

tion o n  this p oi nt  t ra ck ed  the l a n g u a g e  of A S  1 1 . 8 1 . 9 0 0 ( a ) ( 1 ) :  & q u o t ; A

p e r s o n  m a y  act i n t e n t i o n a l l y  w i t h  r e s p e c t  to c a u s i n g  a p a r t i c u l a r

resu lt  ev e n  though c a u s i n g  that r es u l t  w a s  noc the p e r s o n ' s  o n l y
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o b j e c t i v e . & q u o t ;  T h i s  i n s t r u c t i o n  was  e rr on eou s;  it t o l d  the jury  to 

c o n v i c t  M c K i l i o p  e v e n  if the y b e l i e v e d  that, in a d d i t i o n  no 

try i n g  to a n n o y  o r  h ar a s s  the w o m e n  at the A W A I : shelter,

M c K i l i o p  had  al s o  t r i e d  to e n g a g e  in l e g i t i m a t e  c o m m u n i c a t i o n  

w i t h  them.

F r o m  o u r  d e s c r i p t i o n  of the e v i d e n c e  at M c K i l l o p ' s  

trial, it m i g h t  we l l  s e e m  that his t e l e p h o n e  c a l l s  to the A W A I C  

s h e l t e r  lie at the c o r e  o f  the sta tut or y p r o h i b i t i o n  - a n o n y m o u s  

t e l e p h o n e  c a lls  i n t e n d e d  on l y  to a b r i d g e  the p r i v a c y  i n t e r e s t s  

the s t a t u t e  w a s  d e s i g n e d  to uphold, w i t h o u t  a n y  c l a i m  to

l e g i t i m a t e  c o m m u n i c a t i o n  of  ideas or in fo rmation. However, this 

was a n  issue of fact for the ju r y  to decide. T h e  c o u r t ' s  

i n s t r u c t i o n s  on the e l e m e n t s  of the o f f e n s e  in ef fe c t  t o l d  the

j ur o r s  to i g n o r e  tnis c ru cia l issue.

Be c a u s e  the e r r o r  in the j ury i n s t r u c t i o n s  lies in the 

c o u r t ' s  d e f i n i t i o n  of the ele me nt s of the offense, w e  mus t

r e v e r s e  M c K i l l o p ' s  c o n v i c t i o n  a n d  re tu r n  hi s c a s e  to the d i s t r i c t  

c ou rt  for a n e w  trial u nle s s  we a r e  c o n v i n c e d  chat the e r r o r  was 

h a r m l e s s  b e y o n d  a r e a s o n a b l e  doubt. St. J o h n  v. State, 715 P . 2d 

1205, 1 2 0 9 - 1 2 1 1  (Alaska App. 1986) . D e s p i t e  the s t r e n g t h  of the 

S t a t e ' s  case, we  b e l i e v e  there is a r e a s o n a b l e  p o s s i b i l i t y  that 

the j u r y ' s  v e r d i c t  w o u l d  h av e  been d i f f e r e n t  if the jur o r s  had 

b e e n  c o r r e c t l y  i n s t r u c t e d  o n  the e le me nts  of the offense. For 

this reason, w e  R E V E R S E  M c K i l l o p’s h a r a s s m e n t  c o n v i c t i o n  and 

r e m a n d  his ca s e  to the d i s t r i c t  court for a n e w  trial.

1 C o m p a r e  Moss v. State, 823 P.2 d  671, 674-75 (Alaska App.

1991), w h e r e  this court, a l t h o u g h  d e c l a r i n g  that the i s s u e  was 

& q u o t ; c l o s e & q u o t ; , c o n c l u d e d  that a d e f e n d a n t  h a d  been in c u s t o d y  (even 

th o u g h  the p o l i c e  h a d  tol d h i m  that he was  not f o r m a l l y  u nde r 

arrest) w h e n  the p o l i c e  e n t e r e d  the d e f e n d a n t ' s  r e s i d e n c e  at 

gunpoint, q u e s t i o n e d  h i m  extensively, s pent two a n d  on e- h a l f  

h ours s e a r c h i n g  the residence, an d & q u o t ; d e p r i v e d  (the defendant] of 

h is  f r e e d o m  of a cti o n  in a s i g n i fi can t w ay &q uo t; .
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2 M c K i l l o p ' s  a t t o r n e y  a r j u e d  to the j u r y  (u ns uccessfully) 

that M c K i l l o p ' s  p h o n e  c a l l s  to ‘.he s h e l t e r  h a d  no t be e n  a n o n y m o u s  

b ec au se , b y  d i v u l g i n g  hi s t e l e p h o n e  n u m b e r  a n d  r o o m  n u m b e r

(a l t h o u g h  n o t  the n a m e  of his motel), M c K i l i o p  h a d  i n v i t e d

d i s c o v e r y  of h i s  identity.

3 W e  n o t e  that 47 U.S.C. 2 2 3 ( a ) ( 1 ) ( B ) ,  the feder al

c o u n t e r p a r t  to A S  1 1 . 6 1 .1 20 (a) (4 ),  p r o h i b i t s  a p e r s o n  from

& q u o t ; m a k [ i n g ]  a t e l e p h o n e  call, w h e t h e r  o r  n ot  c o n v e r s a t i o n  ensues, 

w i t h o u t  d i s c l o s i n g  h i s  i d e n t i t y  a n d  w i t h  in t e n t  to annoy, abuse, 

th reaten, o r  h a r a s s  a n y  p e r s o n  at the c a l l e d  n u m b e r . & q u o t ;  This

f e d e r a l  f o r m u l a t i o n  a p p e a r s  to e m b o d y  the s a m e  c o n c e p t  m a n i f e s t e d

in t he d i c t i o n a r y  d e f i n i t i o n  of £ q u o t ; a n o n y m o u s & q u o t ; .

4 T h i s  a s p e c t  of the s t a tu te  (that it p r o h i b i t s  t e l e p h o n e  

c a l l s  that a r e  i n t e n d e d  to be a n n o y i n g  o r  h a r a s s i n g  to the 
r eci pi en t)  d i s t i n g u i s h e s  M c K i l l o p ' s  ca s e  f r o m  two o f  the a u t h o r i  

ties h e  cites, Fi ga r i  v. N e w  York T e l e p h o n e  Co., 303 N . Y . S . 2 d  245 

(N.Y. App. 1969), a n d  H u n t l e y  v. Public U t i l i t i e s  Comm'n, 442 

P . 2d  685 (Cal. 1968).

F i g a r i  a n d  H u n t l e y  i n v o l v e d  t e l e p h o n e  c o m p a n y  a t t e m p t s  to 

r e g u l a t e  an a n t i - c o m m u n i s t  g r o u p  w h i c h  p r o d u c e d  p r e - r e c o r d e d  

m e s s a g e s  that  p e o p l e  c o u l d  l is t e n  to b y  c a l l i n g  an  a d v e r t i s e d  

t e l e p h o n e  number. T h e  te l e p h o n e  c o m p a n i e s  t r i e d  to force the 

a n t i - c o m m u n i s t  g r o u p  to i d e n t i f y  itself o n  the  t a p e d  me ssages, 

bu t t h e  N e w  Y o r k  a n d  C a l i f o r n i a  co ur t s  s t r u c k  d o w n  the t e l eph on e 

r e g u l a t i o n s  as v i o l a t i v e  of the g r o u p ' s  f r e e d o m  of speech. 

M c K i l i o p  a r g u e s  that Fig ar i a n d  H u n t l e y  s t a n d  f o r  the p r o p o s i t i o n  

that the  g o v e r n m e n t  can n e v e r  force p e o p l e  to i d e n t i f y  

th e m s e l v e s .  However, t here is an ob v i o u s  d i s t i n c t i o n  between, on 

the o n e  hand, a p e r s o n  jr g r o u p  that o f f e r s  p e o p l e  the

o p p o r t u n i t y  to c al l  a n d  h e a r  a r e c o r d e d  m e s s a g e  (if t h e y  wish)

and, o n  the o t h e r  hand, a p e r s o n  w h o  m a k e s  u n s o l i c i t e d  c a l l s  to

o t h e r  p e o p l e  for the p u r p o s e  of a n n o y i n g  or h a r a s s i n g  them.

5 T h e  d e f e n d a n t  in J o n e s  m a d e  at l ea st  38 a b u s i v e  t e l e p h o n e  

c a l l s  to h e r  e x - b o y f r i e n d  a n d  his n e w  g i r l f r i e n d ;  in m a n y  of 

t he se  calls, sh e i d e n t i f i e d  herself. 754 P . 2 d  at 276-77. Thus, 

the a n o n y m i t y  p r o v i s i o n  of the o r d i n a n c e  w a s  not  at issue; 

rather, the q u e s t i o n  p r e s e n t e d  in J on es  w a s  the c o n s t i t u t i o n a l i t y  

o f  the s e c t i o n  of  the o r d i n a n c e  p r o hi bi  ing a p e r s o n  from 

& q u o t ; r e p e a t e d l y  te lephon[ing] a n o t h e r & q u o t ; .

6 C o u r t s  a r e  in v i r t u a l l y  u n a n i m o u s  a g r e e m e n t  that the 

r e q u i r e m e n t  of s p e c i f i c  intent (that is, r e q u i r i n g  the g o v e r n m e n t  

to p r o v e  that the c a l l e r ' s  s u b j e c t i v e  p u r p o s e  in m a k i n g  the call 

w a s  to a n n o y  or harass) saves s t a t u t e s  s u c h  as AS  1 1 . 6 1 . 1 2 0( a) (4 ) 

fr o m  v a g u e n e s s  p r o bl ems . See S tate v. Elder, 382 S o . 2d at 691- 

92, in w h i c h  the c o u r t  u p h e l d  the c o n s t i t u t i o n a l i t y  of a s t a t u t e  

f o r b i d d i n g  a p e r s o n  f r o m  & quot;mak[ingJ a t e l e p h o n e  call ... with out  

d i s c l o s i n g  his  i d e n t i t y  a n d  w i t h  i n t e n t  to annoy, abuse, 

threaten, or h a r a s s  a n y  p e r s o n  at the c a l l e d  n u m b e r & q u o t ; .

Indeed, m o s t  d e c i s i o n s  in this area d eal w i t h  s t a t u t e s  that 

s i m p l y  f o r b i d  t e l e p h o n e  calls ma d e  for the p u r p o s e  o f  a n n o y a n c e  

or h a r a s s m e n t ,  w i t h o u t  the a d d i t i o n a l  e l e m e n t  that the c a l l e r  

fail to i d e n t i f y  himself. S uc h  s t a t u t e s  are  v i r t u a l l y  a l w a y s  

u p h e l d  a g a i n s t  v a g u e n e s s  atta ck s b e c a u s e  t h e y  i n c l u d e  the e l e m e n t
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of s p e c i f i c  intent. J o n a s  v. A n c h o r a g e  c i t e s  s e v e r a l  of t h e s e  

d ec is i o n s .  754 P . 2 d  at 278-79. O t h e r  c a s e s  r e a c h i n g  the sajia

• c o n c l u r i o n  are: U n i t e d  S t a t e s  v. Lampley, 573 F . 2 d  783, 787 (3 .-d

Cir. 1978); D o n l e y  v. C i t y  of  M o u n t a i n  Brook, 429 S o . 2 d  603,

60 6 - 6 1 3  (Ala. Cr. App. 1982), r e v ' d  on o t h e r  grounds, 429 S o . 2d 

618 (Ala. 1983); S t at e v. Hagen, 558 P . 2d 750, 753 (Ariz. App. 

1976); P e o p l e  v. Weeks, 591 P . 2d 91, 94 &amp; n. l iColo. 1979); 

K i n n e y  v. State, 404 N . E . 2 d  49, 5 0-51 (Ind. App. 1980); C a l d w e l l  

v. State, 337 A . 2d 476, 48 1 - 8 2  iMd. A p p  1975); S t a t e  v. Gattis,

730 P . 2 d  497, 502-03 (N.M. App. 1986); a ^ d  Pe op l e  v. Smith, 392

N . Y . S . 2 d  968, 970-71 (N.Y. App. 1977), cert, denied, 134 U.S. 920 

(1977).

7 We a ls o  n o t e  that w h a t  b e g i n s  as p r o t e c t e d  s p e e c h  m a y

u l t i m a t e l y  v i o l a t e  the h a r a s s m e n t  statut e. See, for example, 

P e o p l e  v. Smith, 392 N . Y . S . 2 d  968, in w h i c h  a c i t i z e n  r e p e a t e d l y  

c a l l e d  the p o l i c e  d e p a r t m e n t  to m a k e  a comp la in t. Th e p o l i c e  

i n f o r m e d  h i m  s e v e r a l  times that  the m a t t e r  w a s  c iv il a n d  that he 

was ty in g u p  p o l i c e  p h o n e  lines; h e  n e v e r t h e l e s s  c o n t i n u e d  to 

call  the p o l i c e  27 times in the f o l l o w i n g  3« hours. T h e  co ur t 

h e l d  that & q u o t ; t h e  i m p r o p r i e t y  was not in t he  c o m p l a i n t  m a d e  b y  the 

d e f e n d a n t  b u t  in its r e p e t i t i o n . & q u o t ;  Id. at 971. Th a t  is, the 

c a l l e r ' s  action:? p r o v i d e d  a b a sis  for  a fact-fi ier to c o n c l u d e  

that th e c a l l e r  h a d  p r e v i o u s l y  a c c o m p l i s h e d  a n y  l e g i t i m a t e  

c o m m u n i c a t i o n  a n d  his sol e int en t h a d  b e c o m e  to a n n o y  or harass.

8 T h i s  same l i m i t a t i o n  is s o m e t i m e s  e x p l i c i t l y  w r i t t e n  into 

o t h e r  states' statutes. Se e D o n l e y  v. C i t y  of M o u n t a i n  Brook,

429 S o . 2d  at 605 (& qu ot; wi th  intent to h a r a s s  or a l a r m  [and] w i t h  no

• p u r p o s e  of l e g i t i m a t e  c o m m u n i c a t i o n & q u o t ;)» a n d  K i n n e y  v. State, 404 
N . E . 2 d  49, 50 (Ind. App. 1980) ( &q u o t ; w i t h  int ent  to harass, annoy, or 

a l a r m  a n o t h e r  person, but  w i t h  no i n t e n t  of l e g i t i m a t e  c o m m u n i  

c a t i o n & q u o t ; ). M o r e  often, a t e l e p h o n e  h a r a s s m e n t  s t a t u t e  is silent 

on  thi s point, a n d  the l i m i t a t i o n  is i n f e r r e d  b y  courts. S t at e 

v. Gattis, 730 P . 2d at 503; S ta te  v. Elder, 382 P . 2d at 691; 

U n i t e d  S t a t e s  v. Lampley, 573 F . 2 d  aL 787 (Congress has  a & q u o t ; c o m p e l  

ling  i n t e r e s t  in the p r o t e c t i o n  of in no c e n t  in d i v i d u a l s  fr o m  

fear, abuse, or a n n o y a n c e  at the h a n d s  of p e r s o n s  w h o  e m p l o y  the 

te lephone, not to c o m m uni ca te , b u t  for o t h e r  u n j u s t i f i a b l e  

m o t i v e s .& q u o t ;). But c o m p a r e  G o r m l e y  v. Director, C o n n e c t i c u t  Dept, 

of Probation, 632 F.2 d at 942-43 &amp; n . 5  (su gg es tin g that a 

h a r a s s m e n t  s t a t u t e  that r e q u i r e s  p r o o f  of s p e c i f i c  intent has so 

l i t t l e  p o t e n t i a l  for a b r i d g i n g  p r o t e c t e d  s p e e c h  that it r e q u i r e s  

no a d d i t i o n a l  l i m i t i n g  g l o s s ) .

h f rn 7 /r n n c h n P o .c o m /a D /h tm l /a D - 1 3 0 7 .h tm 1 /2 6 /2 0 0 6



Durango Herald 
Local man guilty of 26 felonies
Former Fort Lewis College student cited for criminal libel 
Read related article
January 27, 2006
By Shane Benjamin / Herald Staff Writer
After seven days of trial and seven hours of jury deliberations, jurors found Davis Temple Stephenson guilty Thursday 
of 26 felonies, Including criminal libel.

Stephenson

Stephenson, clean-cut in a conservative sports coat and tie, remained stone-faced as the jury foreman announced 
•guilty" 26 times. He remained silent thioughout.

A deputy handcuffed him and escorted him to the La Plata County Jail.

Stephenson's defense attorney, Rae Dreves of Durango, said her client plans to appeal.

Meanwhile, Stephenson, 38, faces up to 1V6 years for some felonies and up to three years for others. If added 
together, he faces up to 521A years, but some penalties will be served concurrently, reducing the sentence. He also 
faces up to 10V& years for violating bail.

Sentencing for both cases is set for 1:30 p.m. March 2 in District Court.

Over the course of three years, while a student at Fort Lewis College, Stephenson brought fear to seven victims, 
jurors learned through prosecution witnesses.

Prosecutors identified his targets as jaii guards, a police officer, a landlord, a college newspaper editor and several 
FLC professors, saying he chipped away at their reputations and sense of safety by spreading lies about their 
character.

Evidence outlined how Stephenson created Web sites identifying his victims as sexual deviants, guided victims' 
family and bosses to the sites, created posters identifying victims ns sex offenders and even sending a fake obituary 
to a newspaper falsely stating that a jail guard died of AIDS.

After the verdict, Deputy District Attorney Todd Norvell thanked the jury and Rita Warfield, the Durango Police 
Depa tment's lead investigator on the case.

Then he declined to comment before Stephenson s sentencing.

During trial, prosecutors portrayed Stephenson as an intellectual who hated 'eminists ard challenged those in power.



'The defendant goes after the reputations of his victims,' Assistant District Dondi Osborne told jurors during dosing 
statements.

But Stephenson's lawyer offered a different viewpoint, saying his actions really amounted to only bad manners and 
opposing political opinion.

Jurors did a good job of paying attention, Dreves said, but some of the guilty verdicts were unfounded.

Stephensc s prosecution involved a Colorado criminal libel statute now under fire in a federal appeals court. A 
former student at the University of Northern Colorado was charged with criminal libel for posting articles on a satiric 
online publication that poked fun at a finance professor.

During Stephenson's trial, some 40 witnesses testified and more than 100 pieces of evidence went to the jury.

One FLC professor told jurors of letters sent to her home and on campus. They included compliments from unfamiliar 
men about a rape-me fantasy Web site started by Stephenson and 
disclosing her real address.

'I didn't want anybody coming into my house raping me,' the 
professor testified.

Scared, she removec her phone number from the public directoiy.
And, she noted, 'I began to take a lot more precautions. It has 
certainly affected my sense of safety.*

Each day in court, Stephenson look extensive notes and whispered 
frequently to his lawyer.

Security was extraordinary during the trial supervised by District 
Judge David Dickinson.

Stephenson has "somewhat of a volatile personality,' said sheriffs 
Capt. Doug Hanna, and he has a large build. So, La Plata County 
Sheriff Duke Schirard asked that Stephenson be shackled at the 
feet during trial - a security precaution not normally taken.

A black cloth covered the prosecution and defence tables so jurors would not see the ankle restraints.

Other security measures included:

• Only a 3-inch pencil for Stephenson to write with.

• Up to three deputies behind him at all times.

• A belt capable of delivering 50,000 volts of electricity, much like a Taser gun, and triggered by a remote control held 
by a courtroom deputy.

The jury included eight men and four women for deliberations.

After the verdict, Marilyn Wood, Stephenson’s former landlord whom he depicted as a sex offender, reflected on a 
wasted life As an American Indian, she said, Stephenson received free tuition at FLC. Instead of taking advantage of 
that, she noted, he became consumed by his anger.



‘ I look at this man as a person who had the opportunity of a lifetime,* Wood said. 'He squandered the whole thing." 
shane Odurangoherald. com
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By Andrea G. Chatfield

I t is no secret that workers in the high tech industry love their electronic gadgets. The 
more advanced and powerful, the better. However, there is one personal technology 
gadget that can cause tremendous harm to high tech companies if abused. The use of 
camera phones, and other portable devices with embedded cameras or video capability, in 
the workplace Is spreading like wildfire. The number of people with camera phones was 
estimated at 8 million last year but a report issued this summer by IT analyst firm iSupply 
estimated that number would jump to 488 million by 2008.

While incredibly useful (and cool!), camera phones also increase the risk of corporate 
espionage, employee harassment, invasion of privacy, and a litany of other offenses that 
can create liability for employers. The litigation over these types of problems is costly and
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time consuming, but can be minimized with proactive workplace policies.

The best way to address the issu** of camera phones in the workplace Is proactively rather 
than reactively. Currently, there are no laws that specifically address the use of camera 
phones. Employers generally have a wide latitude on regulating behavior in their own 
workplaces. Given the prevalence of these devices, employers must start to impose 
workplace policies that address the presence and/or the use of camera phones in the 
workplace. Such policies should also address personal cell phones. There are a number of 
ways a company can handle these issues, but basically it comes down to whether or not 
the use and/or presence of the phones should be banned in all or parts of an employer's
place of work. This is becoming an ongoing debate.
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Reasons for wanting a ban of some sort are based on the fact that high tech companies, 
which are embracing camera phones and other types of advanced electronic devices, are 
Ironically, among the most vulnerable to their abuse. Camera phones can be misused to 
disclose and even broadcast, In an instant, images of trade secrets, research and 
development processes, proprietary materials, and confidential Information about 
employees, clients, or customers. Ironically, a leading maker of camera phones has 
banned workers and visitors from bringing camera phones into certain of its factories. 
Other high tech companies have also banned the presence of camera phones In certain 
areas of its facilities.

Camera phones can easily become instruments of harassment In the wrong hands.
Images of coworkers In private areas such as dressing areas, bathrooms, and locker 
rooms can be embarrassing and quickly transmitted to countless other people. Taking a 
picture every 'Ly of a female coworker to show other male workers what she is wearing 
may seem like a harmless joke to some, but highly offensive and harassing to others.

By tolerating the misuse of camera phones in the workplace, employers put themselves at 
risk for lawsuits und the Massachusetts privacy statute (M.G.L. ch. 214, §1B) which 
provides all persons, including employees In the workplace, with a right against 
unreasonable or serious interference with their privacy. Moreover, if the employee has a 
video cell phone, which also records sound, they risk being in breach of federal and state 
wiretap laws if they record others in the workplace without their knowledge or consent.

On the other hand, there are a number of experts who think a ban is too harsh. They cite 
the difficulty o f enforcing a ban given how easy it is to conceal a camera phone on one's 
person. Many employees rely heavily on the use of such devices to stay in touch with the 
office and customers, and for some jobs, camera phones may be very effective and 
useful. A service technician may be able to identify a problem more quickly by sending an 
image of a customer's piece of equipment to the home office for assessment. A ban on 
personal property devices may also be considered detrimental to the firm 's workplace 
culture and morale. Further, employers may not like the options for enforcing a ban, such 
as confiscating a camera phone that is an employee's or visitor's personal property, or 
terminating an employee for bringing one to work.
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