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Opinion of tha Court

of the §107 claim.
“We ordinarily do not decide in the first instance issues 

not decided below." Adarrnd Constructors, Inc. v. Mineta, 
534 U. S. 103, 109 (2001) (per curiam) (internal quotation 
marks omitted). Although we have deviated from this rule 
in exceptional circumstances, United States v. Mendenhall, 
446 U. S. 544, 551-552, n. 5 (1980), the circumstances here 
cut against resolving the §107 claim. Both the question 
whether Aviall hw  waived this claim and the underlying 
§107 question (if it is not waived) may depend in part on the 
relationship between §§107 and 113. That relationship is a 
significant issue in its own right. It is also well beyond the 
scope of the briefing and, indeed, the question presorted, 
which suits simply whether a private party "may bring an 
action seeking contribution pursuant to CERCLA Section 
113(f)(1)." Pet. for Cert. L The §107 claim and the prelimi­
nary waiver question merit full consideration by the courts 
below.

Furthermore, the parties cite numerous decisions of the 
Courts of Appeals as holding that a private party that is 
itself a PRP may not pursue a § 107(a) action against other 
PRPs for joint and several liability. See, e.g., Bedford Affili­
ates v. Sills, 156 F. 3d 416, 423-424 (CA2 1998); Centerior 
Serv. Co. v. Acme Scrap Iron & Metal Corp., 153 F. 3d 344, 
349-356 (CA6 1998); Pneumo Abex Corp. v. Hi.gh Point, T. & 
D. R. Co., 142 F. 3d 769, 776 (CA4 1998); Pinal Creek Group 
v. Newmont Mining Corp., 118 F. 3d 1298, 1301-1306 (CA9 
1997); New Castle County v. Halliburton NUS Corp., I l l  F. 
3d 1116, 1120-1124 (CA3 1997); Redwing Carriers, Inc. v. 
Saraland Apartments, 94 F. 3d 1489, 1496, and n. 7 (CAll 
1996); United States v. Colorado & E. R. Co., 50 F. 3d 1530, 
1534-1536 (CA10 1995); United Technologies Corp. v. 
Browning-Ferris Industries, 33 F. 3d 96, 98-1O'1 (CAl 1994). 
To hold here that Aviall may pursue a §107 action, we 
would have to consider whether these decisions are correct, 
an issue that Aviall has flagged but not briefed. And we
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Opinion of ths Court

might have to consider other issues, also not briefed, such as 
whether Aviall, which seeks to recover the share of its 
cleanup costs fairly chargeable to Cooper, may pursue a 
§107 cost recovery action for some fbrm of liability other 
*h»n joint and several. We think it more prudent to with­
hold judgment on these matters.

In view of the importance of the §107 issue and the ab­
sence of briefing and decisions by the courts below, we are 
nut prepared—as the dissent would have it—to resolve the 
§107 question solely on the basis of dictum in Key Tronic. 
We held there that certain attorney's fees were not “neces­
sary costs of response” within the meaning of § 107(a)(4)(B). 
611 U. S., at 818-821. But we did not address the rele­
vance, if any, of Key Tronic's status aa a PRP or confront the 
relationship between §§107 and 113. In discussing §107, we 
did not even classify it precisely as a right of cost recovery or 
a  right of contribution, as the dissent’s descriptions of 
decision reveaL Poat, a t 1-2 (opinion of GlNSBUBO, J.) (de­
scribing Key Tronic as recognizing a right to “‘seek recovery 
of cleanup costs’” (quoting 611 U. S., at 818), but in the 
following paragraph saying that Key Tronic identified a 
“right to contribution”). “Questions which merely lurk in 
the record, neither brought to the attention of the court nor 
ruled upon, are not to be considered as having been so 
decided as to constitute precedents.” Webster v. Foil, 266 
U. S. 607, 511 (1926). Aviall itself recognizes the need for 
fuller examination of the §107 claim; it has simply re­
quested that we remand for consideration of that claim, not 
that we resolve the claim in the first instance.

C
In addition to L aving open whether Aviall may seek cost 

recovery under §107, Part III-B, supra, we decline to 
decide whether A iall has cm implied right to contribution 
under §107. Port one of the Fifth Circuit’s opinion below 
might be taken to endorse the latter cause of action, 312

r U>w. M3 U.S. (2004) 11
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F. 3d, a t 687; others appear to reserve the question 
whether such a cause of action exists, id., a t 685, n. 15. To 
the extent th a t Aviall chooses to frame its $107 claim on 
remand aa an implied right of contributio (as opposed to 
a right of cost recovery),6 we note that t as Court has 
visited the subject of implied rights of contribution before. 
See Texas Industries, 451 U. S., a t 638-647; Northwest 
Airlines, 451 U. S., at 90-99. We also note that, in enact­
ing § 113(f)(1), Congress explicitly recognized a  particular 
set (claims “during or following" the specified civil actions) 
of the contribution rights previously implied by courts 
from provisions of CERCLA and the common law. Cf. 
Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U. S. 
11, 19 (1979). Nonetheless, we need not and do not decide 
today whether any judicially implied right of contribution 
survived the passage of SARA.

* + #

We hold only that $ 113(f)(1) does not support Aviall's 
suit. We therefore reverse the judgment of the Fifth Cir­
cuit and remand the case for further proceedings consis­
tent with this opinion.

I t  is so ordered.

•Aa noted above, we do not addreaa whether a §107 coat recovery 
action by Aviall (if not waived) may seek some form of liability other 
than joint and sever 1
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SUPREME COURT OF THE UNITED STATES

No. 02-1192

COOPER INDUSTRIES, INC., PETITIONER v. AVIALL 
SERVICES, INC.

ON WHIT OP CERTIORARI TO THE UNITED STATES COURT OP 
APPEALS POR THE FIFTH CIRCUIT

[December 13, 2004]

Justice Ginsburo , with whom Justice Stevens joins, 
dissenting.

Aviall Services, Inc., purchased from Cooper Industries, 
Inc., prop^cy that was contaminated with hazardous 
substances. Shortly after the purchase, the Texas Natural 
Resource Conservation Commission notified Aviall that it 
would institute enforcement action if Aviall foiled to 
remediate the property. Aviall promptly cleaned up the 
site and now seeks reimbursement from Cooper. In my 
view, the Court unnecessarily defers decision on Aviall’s 
entitlement to recover cleanup costs from Cooper.

In Key Tronic Corp. v. United States, 511 U. S. 809, 818 
(1994), all Members of this Court agreed that §107 of the 
Comprehensive Environmental Response, Compensation, 
and Liability Act of 1980 (CERCLA), 42 U. S. C. §9607, 
“unquestionably provides a  cause of action for (potentially 
responsible persons (PRPs)] to seek recovery of cleanup 
costs.” The Court rested that determination squarely and 
solely on § 107(a)(4)(B), which allows any person who has 
incurred costs for cleaning up a hazardous waste site to 
recover all or a portion of those costs from any other per­
son liable under CERCLA.1

‘Kay Tronic, a PRP, asserted a cost-recovery claim under § 107(a) to 
recoup approximately $1.2 million in costs that it allegedly incurred
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'.lie Key Tronic Court divided, however, on the question 
whether the right to contribution is implicit in §107(a)*s 
ext, aa the majority determined, or whether § 107(a) 

expressly confers the right, as the dissenters urged. The 
majority stated: Section 107 “implies—but does not ex­
pressly commar.d—that [a PRP] may have a claim for 
contribution against those treated as joint tortfeasors.” 
511 U. S., at 818, and n. 11 ((emphaais added)). The dis­
sent maintained: “Section 107(a)(4)(B) states, as clearly as 
can be, that ‘[c]overed persona . . .  shall be liable for. . .  
necessary costs of response incurred by any other person.* 
Surely to say that A shall be liable to B ia the express 
creation of a right of action." Id., at 822. But no Justice 
expressed the slightest doubt that §107 indeed did enable 
a PRP to sue other covered persons for reimbursement, in 
whole or part, of cleanup costa the PRP legitimately 
iacurred.

In its original complaint, Aviall identified §107 as the 
federal-law basis for an independent cost-recovery claim 
against Cooper, and §113 as the basis for a contribution 
Jaim. App. 8A, 16A-17A. In amended pleadings, Aviall 
alleged both §§107 and 113 as the fedend underpinning 
for its contribution claim. Id,, at 27A, 48A. Aviall’s use of 
§§113 and 107 in tandem to assert a contribution claim 
conformed its pleading to then-governing Fifth Circuit 
prec dent, which held that a CERCLA contribution action 
arise.) through the joint operation of § 107(a) and 
§ 113(f)(1). See Geraghty and Miller, Inc. v. Conoco, Inc., 
234 F. 3d 917, 924 (2000) (“[W]hile section 113(f) is the

cleaning up ita site "at ita own initiative.* Key Tronic Corp. v. United 
Statee, 984 F. 2d 1026, 1026 (CA9 1993). Although Kay Tronic settled a 
portion of ita liability with the Environmental Protection Agency (EPA), 
the claim advanced in Key Tronic’s § 107(a) suit rested on remedial 
action taken before the EPA’a involvement, remediation that did not 
figure in the settlement. Id., at 1026-1027; Key Tronic Corp. v. United 
States, 511 U. S. 809, 811-812 (1994).
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v ehicle for bringing a contribution action, it does not cre­
ate a new cause of action or create any new liabilities. 
Rather, it is a mechanism for apportioning costs that are 
recoverable under section 107.” (footnote omitted)). A 
party obliged by circuit precedent to plead in a certain way 
can hardly be deemed to have waived a plea the party 
could have maintained had the law of the Circuit permit­
ted him to do so. But c£ ante, at 9-10.

In the Fifth Circuit’s view, $107 supplied the right of 
action for Aviall’s claim, and § 113(f)(1) prescribed the 
procedural framework. 312 F. 3d 677, 683, and n. 10 
(2002) (stating that $107 "impliedly authorizes a cause of 
action for contribution'* and $ 113(f) "govern [s] and regu­
late [a]” the action (citing <7eraghty and Miller, 234 F. 3d, 
at 924) (internal quotath . marks omitted)); see $ 113(f)(1) 
(calling for the governance of “Federal law” and the appli­
cation of “the Federal Rules of Civil Procedure,” and speci­
fying that “[i]n resolving contribution claims, the court 
may allocate response costs among liable parties using 
such equitable factors as the court determines are appro­
priate"). Notably, Aviall expressly urged in the Court of 
Appeals that, were the court to conclude that $113(f)(l)’s 
“during or following” language excluded application of that 
section to this case, Aviall’s suit should be adjudicated 
independently under $ 107(a). See Response of Appellant 
Aviall Services, Inc., to the Amicus Curiae Brief of the 
United States in No. 00-10197 (CA5), p. 24 (“[PJarties who 
are excluded from seeking contribution under section 
113(f)(1) must therefore have available to them the 
broader right of cost recovery [covering both full recovery 
and contribution] under section 107(a).”); cf. Key Tronic, 
611 U. S., at 816 (“[T]he statute now expressly authorizes 
a cause of action for contribution in $113 and impliedly 
authorizes a similar and somewhat overlapping remedy in 
§107.”).

I see no cause for protracting this litigation by requiring
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the Fifth Circuit to revisit a determination it has essen­
tially made already: Federal courts, prior to the enactment 
of $113(0(1), had correctly held that PRPs could “recover 
[under §107] a proportionate share of their costs in actions 
for contribution against other PRPs,” 312 F. 3d, at 687;* 
nothing in $113 retracts that right, ibid. (noting that 
§113(f)'s saving clauae preserves all preexisting state and 
federal rights of action for contribution, including the §107 
implied right this Court recognized in Key Tronic, 511 
U. S., at 816). Accordingly, I would not defer a definitive 
ruling by this Court on the question whether Aviall may 
pursue a $107 claim for relief against Cooper.

*The cases to which the Court refers, ante, at 12, Texas Industrie*, 
Inc. v. Radcliff Materials, Inc., 461 U. S. 630 (1981), and Northwest 
Airlines, Inc. v. Transport Workers, 461 U. S. 77 (1981), do not address 
the implication of a right of action for contribution under CERCLA 
Texas Industries concerned the Sherman and Clayton Acta, 461 U. S., 
at 639-648; Northwest Airlines, the Equal Pay Act and Tide VII, 461 
U. S., at 90-99. A determination suitable in one statutory context does 
not necessarily cany over to a different statutory setting.
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Supreme Court of Alaska.
FEDERAL DEPOSIT INSURANCE 

CORPORATION, as statutory successor to the 
Resolution

Trust Corporation, in its capacity as Receiver for 
Sun Savings and Loan 
Association, Plaintiff, 

v.
LAIDLAW TRANSIT, INC. d/b/a Laidlaw Transit 

(AK). Inc.. Burton Carver & Co., K 
Beach Parts & Equipment, Peninsula "anitation 

Co.. Inc.. Defendants.
No. S-8540.

April 12.2001.

Current landowner brought action against former 
landowner and its tenants, seeking to recover 
hazardous waste cleanup costs. The United States 
District Court for the District of Alaska, James K. 
Singleton Jr., J.. certified questions. The Supreme 
Court, Bryner, J., held that: (1) statute imposing 
strict liability on polluters for the release of 
hazardous substances provides a private cause of 
action for the owner of private property damaged by 
a relerse; (2) affirmative defenses, such as the 
statute of limitations, may be applied to such an 
action; (3) an action for contribution accrues after 
the direct action is concluded; and (4) current 
landowner’s action could not be characterized as 
one for continuing nuisance or trespass.

Questions answered.

West Headnotes

[1] Federal Courts €= 392
170Bk392 Most Cited Cases
Because the Supreme Court addresses questions of
law and essentially stands in
the shoes of the certifying court, it must exercise its
independent judgment when answering certified

r estions. Rules App.Proc.. Rule 407.

[2] Action C = 3 
13k3 Most Cited Cases
Statute imposing strict liability on polluters for the 
release of hazardous substances provides a private 
cause of action for the owner of private property 
damaged by a release. AS 46.03.822(a).

[3] Environmental Law 0 = >444 
149Ek444 Most Cited Cases 
Actions.
(Formerly 199k25.5(5.5) Health and Environment) 
Statute imposing strict liability on polluters for the 
release of hazardous substances allows a potentially 
responsible party who denies responsibility to 
pursue a direct cause of action for joint and several 
strict liability against other potentially responsible 
parties. AS 46.03.822(a), (j).

[4] Environmental Law €=461
149Ek461 Most Cited Case.'
(Formerly I99k25.15(5) Health and Environment)

[4] Environmental Law €= 669  
149Ek669 Most Cited Cases
(Formerly 199k25.15(5) Health and Environment) 
Affirmative defenses, such as the statute of 
limitations, may be applied to a private <;ause of 
action to recover costs that is brought by an owner 
of private property damaged by a release of 
hazardous substances. AS 46.03.822(a).

[5] Statutes €=190 
361kl90 Most Cited Cases
The threshold question in ascertaining the correct 
interpretation of a statute is whether the language of 
the statute is clear or arguably ambigutus.

[6] Statutes €=190
361kl90 Most Cited Cases
Even when the meaning of a statute's language 
seems plain on its face, ambiguity may arise if

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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applying that meaning would yield anomalous 
consequences.

[7] Statutes 0=»188
361 k 188 Most Cited Cases

[7] Statute* 0=205 
361k205 Most Cited Cases
In ascertaining the plain meaning of a statute, the 
court must look to the particular language at issue, 
as well as to the language and design of the statute 
as a whole.

[8] Statute* €=223.1 
361k223.1 Most Cited Case*
When a statute or regulation is part of a larger 
framework or regulatory scheme, even a seemingly 
unambiguous statute must be interpreted in light ot 
the other portions of the regulatory whole.

[9] Statutes* 0=206
361k206 Most Cited Cases
In general, a statute should be construed so that 
effect is given to all its provisions, so that no part 
will be inoperative or superfluous, void or 
insignificant.

[10] Limitation of Actions €=49(6)
241k49(6) Most Cited Cases
In actions to recover costs for cleanup of hazardous 
waste, a potentially responsible party's cause of 
action for contribution does not accrue until the 
direct cause of action concludes. AS 46.03.822(a),
(j).

[11] Contribution €= 9(1)
96k9(l) Most Cited Cases
In actions to recover costs for cleanup of hazardous 
waste, potentially responsible parties may assert 
contribution claims in actions prosecuted either in 
court or through administrative proct -.dings. AS 
46.03.8220).

[12] Environmental Law €=670 
149Ek670 Most Cited Cases
(Formerly 199k25.15(5) Health and Environment) 
Current landowner's action against former 
landowner and its tenants to recover hazardous

waste cleanup costs could not be characterized as 
one for continuing nuisance or trespass, so as to 
avoid the statute of limitations applicable to suit to 
recover costs by the owner of private property 
damaged by the release of hazardous substances, 
where former owner and tenants did not exacerbate 
the contamination that they allegedly caused over a 
decade earlier. AS 46.03.822(a).
*345 Joseph R.D. Loescher and Carl J.D. Bauman. 
Hughes, Thors ness, Powell, Huddleston A  Bauman 
LLC, Anchorage, for Plaintiff.

Ann W. Resch and Richard L. Waller, Brown, 
Waller A Gibbs, Anchorage, for Defendant 
Peninsula Sanitation Company, Inc.

Nelson G. Page, Burr, Pease A Kurtz. Anchorage, 
for Defendant Laidlaw Transit Alaska, Inc.

Before MATTHEWS, Chief Justice, EASTAUGH, 
FABE, BRYNER, and CARPENET1, Justices.

OPINION

BRYNER, Justice.

L INTRODUCTION

The Federal Deposit Insurance Corporation
(FDIC), as receiver of a failed bank's assets,
acquired land that had been contaminated by 
hazardous waste many yean previously. After
undertaking voluntary cleanup at the request of the 
Alaska Department of Environmental Conservation, 
the FDIC filed suit in federal court against the 
former landowner and the owner's tenants, seeking 
to recoup its cleanup costs. FDIC claimed a right 
to compensation under AS 46.03.822, which
imposes strict liability on a joint and several basis 
for release of hazardous substances and, in addition, 
allows responsible parties to sue for contribution.

Since this court had not yet determined whether 
section .822 creates a private cause of action other 
than for contribution or is governed by a statute of 
limitations, the federal district court certified these 
questions to us. We conclude that the statute 
allows private panics to sue directly for damages,

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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not just for contribution, and that suits under the 
statute-both direct and for contribution-are 
governed by a statute of limitations.

0. FACIS AND PROCEEDINGS

For purposes of thia decision, we accept the facta 
alleged in FDICs complaint. In May 1988 Sun 
Savings and Loan Association, F.A ., foreclosed on 
land that was owned by Burton Carver A  Co. and 
that had been occupied by Carver and three tenants. 
Laidlaw Transit, K Beach Parts and Equipment, and 
Peninsula Sanitation Co. Carver and these tenants 
allegedly had contaminated the land by releasing 
various hazardous substances, including ftiel oil.

In December 1989, a year and a half after Sun 
Savings foreclosed on the land, the Alaska 
Department of Environmental Conservation asked it 
to enter into a Compliance Order by Consent for the 
purpose of investigating and remediating 
contamination on the property. Not long after this. 
Sun Savings failed, and the Resolution Trust 
Corporation took over its assets. In July 1990 
Resolution Trust wrote two of Carver’s 
tenants-Peninsula Sanitation and Laidlaw-to 
inform them of the Department's action.

Nearly seven yean later, in Fcoruary 1997, FDIC, 
which by then had become the Resolution Trust 
Corporation's statutory successor, filed suit in 
federal district court agai ist Laidlaw, K Beach 
Parts, Peninsula Sanitation, and Carver. FDIC 
alleged that these defendants were both strictly 
liable under AS 46.03.822(a) and liable in 
contribution under AS 46.03.822(j) for cleanup 
costs and other damages resulting from 
contamination of its land by their release of 
hazardous substances. FDIC alternatively alleged 
liability for the same damages under other theories, 
including continuing nuisance and trespass.

*346 Peninsula moved for summary judgment, 
alleging that FDICs claims are barred by AS 
09.10.070(a), Alaska’s statute of limitations for 
liability created by a statute. Finding that FDICs 
complaint and Peru.isula's summary judgment 
motion raised unresolved issues of Alaska law, the

federal district court certified four questions for our 
review:

1. Is a statute of limitations defense available for 
a direct cauae of action under AS 46.03.822(a)?
2. Does private cause of action imposing joint 
and sever.. liability exist under AS 46.03.822(a)?
3. When does a cause of action for contribution 
accrue under AS 46.03.822(j)?
4. Can continuing trespass and t uisance claims 
for environmental contamination be brought 
where the original act leading to the 
contamination occurred outside of the limitations 
period?

We accepted these questions under Alaska 
Appellate Rule 407 and answer them as follows.

ffl. DISCUSSION

A. Standard of Review

[1] Under Appellate kule 407, a decision by this 
court upon certification from another court 
necessarily involves determinative questions of 
Alaska law as to which there is no controlling 
precedent. [FN1) Because we address questions of 
law and essentially stand in the shoes of the 
certifying court, we must exercise our independent 
judgment. [FN2]

FN1. Appellate Rule 407(a) provides:
The supreme court may answer questions 
of law certified to it by ... a United States 
district court ... when requested by the 
certifying court if there are involved in any 
proceeding before it questions of law of 
this state which may be determinative of 
the cause then pending in the certifying 
court and as to which it appears to the 
certifying court there is no controlling 
precedent in the decisions of the supreme 
court of this state.

FN2. See M.A. v. United States, 951 P.2d 
851, 853 (Alaska 1998).

B. Alaska Statute 46.03.822(a) Provides Private 
Plaintiffs with a Cause of Action for Strict Joint and

© 2005 Thomson/West. No Claim to Orig. U.S. Govt Works.
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Several Liability.

[2] FDIC alleges tha the defendants are subject to 
joint and several strict liability under AS 
46.03.822(a), which provides that ’the owner and 
the operator of a ... facility, from which there is a 
release ... of a hazardous substance” are among 
those "strictly liable, jointly and severally, for 
damages, for the costs of response, containment, 
removal, or remedial action incurred by the state, a 
municipality, or a village...." The passive language 
of this provision does not specify whether a private 
party may sue for damages. But the legislative 
history of this provision and our case law dealing 
with the creation of statutory causes of action 
establish that it provides a private cause of action 
for the owner of private property damaged by a 
release.

1. The legislative history behind subsection .822(a) 
supports a private cause of action.

The original version of AS 46.03.822, enacted in 
1972, created a cause of action imposing strict 
liability on polluters who damaged private property: 

To the extent not otherwise preempted by federal 
law, a person owning or having control over a 
hazardous substance which enters in or upon the 
waters, surface or subsurface lands of the state is 
strictly liable, without regard to fault, for the 
damages to persons or property, public or private, 
caused by the entry.... [ [FN3]]

FN3. Ch. 122, 5 1. SLA 1972 (emphasis 
added).

The act defined "damages" to include "injury to or 
loss of persons or property, real or personal, loss of 
income, loss of the means of producing income, or 
the loss of an economic benefit." [FN41 A separate 
provision, AS 46.03.870, specified that causes of 
action under AS 46.03 "inure solely to and are for 
the benefit of the state" H[e]xcept as provided under 
AS 46.03.822-46.03.828," implying that those 
sections provide for private causes of action. [FN5]

FN4. Id.

FN5. Ch. 122, 9 2, SLA 1972. Tide 46. 
Chapter 3 includes AS 46.03.010-.900.

*347 In 1989 the legislature amended section .822 
to ‘strengthen the State's ability to obtain cleanup of 
hazardous substance spill sites." [FN6] The 
amendments explicidy allowed the state and 
municipalities to recover damages, including 
cleanup and remediation costs, under the strict 
liability lang'iage of subsection .822(a):

FN6. Position Paper, March 16, 1989. 
Dennis D. Kelso, Commissioner, Alaska 
Department of Environmental 
Conservation.

Notwithstanding any other provision or rule of 
law and subject only to the defenses set out in (b) 
of this section[,] ... the following persons are 
strictly liable, jointly and severally, for damages 
to persons or property, whether public or private, 
including damage to the natural resources of the 
state or a municipality, and for the costs of 
response, containment, removal, or remedial 
action incurred by the state or a municipality, 
resulting from an unpermitted release of a 
hazardous substance....

(2) the owner and the operator of a vessel or 
facility from which there is a release ... of a 
hazardous substancc[.] [ (FN7]]

FN7. Ch. 39, § 2, SLA 1989 (> mphasis 
added).

Legislative history indicates that tnis amendment 
was modeled after the Federal Comprehensive 
En/ronmental Response Compensation and 
Liability Act (CERCLA), [FN8] which Congress 
enacted in 1980. [FN9]

FN8. See 42 U.S.C. §9 9601-9675 (1994).

FN9. The Department of Environmental 
Conservation stated in its position paper 
The bill [CSHB 68 (Resources) ] was 
introduced at the request of the Governor.
The Department strongly supports the bill

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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and feels that it is necessary to provide 
appropriate tools to ensure that hazardous 
substance releases may be responded to 
properly. The first two sections of the law 
[including the re-enacted section .822] 
incorporate provisions similar to [those inj 
the federal "Superfund" law into state law. 
See Position Paper, March 16, 1989, 
Dennis D. Kelsu, Commissioner, Alaska 
Department of Environmental
Conservation.
In addition. Senate Judiciary Chairwoman 
Jan Faiks explained that the 1989 
amendments to AS 46.03.822 were 
modeled after CERCLA. See Committee 
Minutes, Senate Judiciary Committee 
(May 2.1989).

In 1991 thr 'cr.slature passed a number of 
amendments to AS 46.03.822. First, it amended 
subsection .822(a) to add villages to tl«j 
governmental entitiei that could recover cleanup 
and i.mediation costs. [FN10] In so doing, the 
legislature retained the "public or private" damages 
language quoted above. [FN11] Later in the same 
session, the legislature moved the damages 
language from subsection .822(a) to a new 
subsection, 822(k), but did not change its content. 
[FN12]

FN10. SeeCh. 83,5 9. SLA 1991.

FNll. Id.

FN12. See Ch. 92. 59 1. 3, SLA 1991 
(including “damage to persons or to public 
or private property [and] damage to natural 
resources of the state or a municipality” in 
subsection .822(k) among the harms that 
trigger strict liability, as secuon .822 has 
always done). The amendments contained 
in 55 1 and 3 took effect July 3, 1991. In 
the same Act, these sections were to be 
repealed effective July 1, 1992, with the 
language in the new subsection (k) 
reverting to subsection (a). See id. at §5 
10, 12. However, this repeal and
re-enactment was itself repealed in 1992.

5«Ch. 83,9 13, rLA 1992.

In each of the fore* ing amendments, the 
legislature also retained > S 46.03.824, a provision 
defining damages to irxlude injuries to persons or 
property, real or rasonal, and loss of income. 
[FN13] The legislature likewise retained the 
original version of AS 46.03.870, which, as 
mentioned above, specifically provides that causes 
of action under section .£22 are not limited to the 
state. Moreover, every version of section .822 has 
subjected polluters *348 of either private or public 
property to joint and several strict liability.

FN13. While the defini'on of damages 
does not expressly include cleanup costa 
outside the context of those incurred by the 
state, a municipality, or a village, other 
courts have held that damages include 
clcanuo costs. See, e.g., One Wheeler 
Road Assocs. v. Foxboro Co., 843 F.Supp. 
792, 796-97 (D.Mass.1994) (applying
Massachusetts law); Borough oj 
Rockaway v. Klockner A Klockner, 811 
F.Supp. 1039, 1051 (D.NJ.1993)
(applying New Jersey law). The inclusion 
of cleanup costs in damages also furthers 
the legislative purpose of protecting the 
environment from pollution. See Stock v. 
State, 526 P.2d 3, 12 (Alaska 1974).

In sum, this history strongly suggests that the 
legislature originally contemplated a private cause 
of action against parties who release hazardous 
substances and that it never repealed that cause of 
action. It would be incongruous for the legislature 
to create strict liability for damage to private land 
without providing a way for private parties to get 
compensation for that damage.

2. Alaska Statute 46.03.822(a) necessarily implies 
a private cause of action under the Hendsch 
Analysis.

In Alaska Marine Pilots v. Hendsch, we identified 
six factors as relevant to determine whether a statute 
implies a private cause of action in tort: "the nature 
of the legislative provision, the adequacy of existing
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remedies, the extent to which a tort action will 
interfere with existing remedies, the importance of 
the purpose of the provision, how drastically the 
new tort will change the law, and the burden the 
[cause of action] will place on the court system.” 
[FN14] Here, these factors support a private cause 
of action.

FN14. 950 P.2d 98, 104-05 (Alaska 1997) 
(citing Restatement (Second) of Torts |  
874A cml h (1977)); see also Walt v. 
State, 751 P.2d 1345, 1351 n. 12 (Alaska 
1988).

(1) Nature of subsection .822(a): Subsection
.822(a) is easily amenable to individual
enforcement The prohibited conduct and the 
potential defendants are clearly identified by 
subsection .822(a), which attaches strict liability for 
the release of hazardous substances, and by
subsection 822(k), which identifies damage to 
"persons or to public or private property” as a kind 
of damage covered by subsection .822(a). [FN15] 
An injured property owner who, like FDIC,
identifies parties responsible for contaminating the 
property need only show that the parties owned or 
operated the facility causing the contamination. 
[FN16]

FN15. See AS 46.03.822(k) (* [DJamages' 
has the meaning given in AS 46.03.824 
and includes damage to persons or to 
public or private property, damage to the 
natural resources of the state or a 
municipality, and [certain damages caused 
by cleanup contractors].”). AS 46.03.824 
reads: "Damages include but are not
limited to injury to or loss of persons or 
property, real or personal, loss of income, 
loss of the means of producing income, or 
the loss of an economic benefit.’

FN16. See AS 46.03.822(a).

(2) Adequacy of existing remedies: When the 
legislature created a strict liability regime for 
hazardous substance contamination, it expressed its 
judgment that negligence remedies were not

adequately controlling the hazardous substance 
contamination problem. Nevertheless, Peninsula 
and Laidlaw insist that the subsection .822(j) right 
of contribution is an adequate remedy. We 
disagree. Under subsec jon .822(j). a damaged 
party can seek contribution only ’during or after’ an 
action against the party under subsection .822(a). 
Since private parties who voluntarily undertake 
cleanup efforts cannot compel the state to 
commence an action against them, they would be 
forced to wait far government action and, if no 
action were brought, would lose funds spent 
cleaning up another’s contamination. That is not an 
adequate remedy. A more convincing reading of 
subsections .822(a) and (j) gives private parties the 
means to recover private damages, while allowing 
defendants a way to spread the costs of that 
recovery among the responsible parties.

(3) Interference with existing remedies, and (4) 
importance of purpose of the provision: A private 
cause of action under subsection .822(a) would not 
interfere with existing remedies, such as 
contribution claims; and it would enhance the 
important purposes of Alaska's contamination 
responsibility regime. As discussed above, 
allowing private parties to initiate cleanup while 
they bring an action against others who may be 
responsible-without waiting for government 
action-promotes the goal of quick response to 
discovered contamination. At the same time, 
actions for contribution allow the parties to sort out 
ultimate responsibility for the contamination 
af. wards.

(5) Scope of change in the law: Allowing a private 
cause of action under subsection .822(a) is not a 
departure from the way the law already operates in 
Alaska. In Chenega Corp. v. Exxon Corp., for 
example, the parties*349 litigated a complex 
private strict liability claim under subsection 
.822(a) stemming from the EXXON VALDEZ 
disaster. [FN17] No party questioned that 
subsection .822(a) allowed the action, and Exxon 
ultimately conceded strict liability, contesting only 
causation and damages. [FN18J

FN 17. 991 P.2d 769, 776 (Alaska 1999).
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FN18. Set id Several Alaska superior 
courts have adopted similar approaches. 
See University of Alaska v. Texaco, No. 
4FA-93- 2486 a  (Alaska Super.,
November 14. 199', (memorandum
decision); Parks Hiway Enters., LLC v.
CEM Leasing, 'nc.. No. 4FA-95-2117 a  
(Alaska Super., December 22, 1997)
(memorandum and order granting 
defendant's motion for summary judgment).

(6) Burden on the courts of creating a private 
action: While allowing private parties to bring 
causes of action may increase the number of claims 
under subsection .822(a), it will be consistent with 
what the legislature intended. We do not see that as 
an undue burden on the courts.

Because subsection ' 2(a) meets all of the criteria 
for an implied cause of action under our Hendsch 
analysis, and since the legislative history of the 
provision supports the conclusion that the 
legislature meant to permit private actions, we hold 
that subsection .822(a) creates a private cause of 
action for joint and several strict liability. In the 
following section, we briefly consider the scope of 
this private action.

3. The private cause of action 
subsection .822(a) extends to 
responsible parties.

increated 
potentially

[3] (n arguing thit the only remedy available to 
FDIC ia a subsection .822(j) action for contribution, 
the defendants place great weight on FDICs status 
as a potentially responsible party. They contend 
that potentially responsible parties should not be 
allowed joint and several recovery, but should be 
limited to contribution from other potentially 
responsible parties.

Any entity that may be required to take financial 
responsibility for cleaning up a contaminated site is 
a potentially responsible party. Alaska Statute 
46.03.822(a)(3) imposes strict liability on the 
owners of s facility that releases hazardous material. 
Insofar as FDIC stands in the shoes of the owner 
of the contaminated property at the time of the

release-' allegedly Sun Savings-FDIC is a 
potentially responsible party and, as such, is 
theoretically subject to the same liability as those 
who caused the contamination. [FN19]

FN19. We note in passing that FDICs 
exact sums is not clear. FDIC is the 
ultimate receiver of property owned by 
Carver that was pledged as security to Sun 
Savings. The defendants allege that FDIC 
is potentially responsible, but FDIC does 
not address the question. Under AS 
46.03.826(8) "owner" and "operator" are 
defined to exclude a person who "without 
participating in the management of a vessel 
or facility, holds indicia of ownership 
primarily to protect that person's security 
interest in the vessel or facility." The 
federal district court's certified questions 
do not require us to interpret this provision 
or to determine whether FDIC is a 
potentially responsible party, and we 
decline to do so here. Nevertheless, we 
note that federal courts that have 
interpreted the CERCLA equivalent of this 
section are divided. Compare United 
States v. Fleet Factors Corp., 901 F.2d 
1550, 1557-58 (11th Cir. 1990) (actual 
management unnecessary for secured 
creditor liability) with In re Bergsoe Metal 
Corp.. 910 F.2d 668, 672 (9th Cir.1990) 
("[TJhere must be some actual 
management of the facility before a 
secured creditor will [be liable under 
CERCLA]."). Moreover, AS 46.03.822(a) 
differs from its federal counterpart in the 
way it describes owner liability. Compare 
AS 46.03.822(a)(2) (imposing liability on 
"the owner ... of a ... facility, from which 
there is a release ... of a hazardous 
substance") with 42 U.S.C. } 9607(a)(1) 
(imposing liability on "the owner ... of a ... 
facility"). Alaska's law appears to focus 
on the owner at the time of the release, 
rather than on subsequent owners.

The defendants maintain (hat allowing one
potentially responsible party to claim direct
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damages under subsection .822(a) from other 
potentially responsible parties would give the 
claimant an unfair advantage over the defending 
parties, because the claimant's joint and several 
recovery under subsection .822(a) might include 
compensation for damages caused by absentee or 
judgment-proof polluters; the claimant would then 
receive full compensation despite being a 
potentially responsible—and possibly
culpable-party, whereas the defending parties 
might be left with a worthless claim for contribution 
under subsection ,822(j). The defendants reason 
that, in these situations, cleanup costs should *350 
be borne by all potentially responsible parties 
equally.

This argument seems to assume that courts cannot 
distinguish among potentially responsible parties to 
avoid inequitable results. But federal case law 
shows that courts can. In Rumpke of Indiana, Inc. 
v. Cummins Engine Co.. the Seventh Circuit Court 
of Appeals found that when a potentially 
responsible party sues for direct damages under the 
federal counterparts to subsections . 822(a) and (j). 
the federal statutes allow the claim, but leave room 
for equitable distinctions upon conclusion of the 
litigation. [FN20] Thus, the court approved a direct 
action for joint and several liability by Rumpke-a 
potentially responsible party that denied actual 
responsibility for the contamination:

FN20. 107
Cir. 1997).

F.3d 1235, 1240-42 (7th

[W]e sc no'hing in the language of 5 107(a) [the 
subsection .822(a) analog] that would make it 
unavailable to a party suing to recover for direct 
injury to its own land, under circumstances where 
it is not trying to apportion costs (i.e., where it is 
seeking to recover on a direct liability theory, 
rather than trying to divide up its own liability for 
someone else's injuries among other potentially 
responsible paities).[ [FN21]]

FN21. Id. at 1240.

But the court went on to observe: "If the facts 
show, contrary to Rumpke's protestations, that it

was partially responsible for the mess ..., it can 
proceed only under 5 113(0(1) [the subsection 
.822(j) analog I in a suit for contribution." [FN22]

FN22. Id at 1242 (citing Akzo Coatings, 
Inc. v. Aigner Corp., 30 F.3d 761 (7th 
Cir. 1994)). More recently, other federal 
courts have similarly allowed CERCLA's 
direct cost-recovery action to be recast as 
an action for contribution when brought by 
a potentially responsible party who ia 
ultimately determined not to be "innocent" 
See, e.g., Pinal Creek Group v. Newmont 

Mining Corp. .. 118 F.3d 1298 (9th 
Cir. 1997). The Pinal court found that 
CERCLA's analog to subsection .822ta) 
placed cleanup responsibility on the 
plaintiff Pinal Group because it was a 
potentially responsible party. At the same 
time, Pinal Group was entitled to recover 
from other potentially responsible parties 
for their share of the cleanup costs under 
CERCLA's subsection ,822(j) analog. 
The court found that "this duality is best 
implemented by permitting a [potentially 
responsible party] who has incurred 
cleanup costs to assert only a contribution 
claim against other [potentially responsible 
parties]." Id at 1301.

We agree with Rumpke that the possibility of 
inequitable results need not bar a potentially 
responsible party who denies responsibility from 
pursuing a direct cause of action for joint and 
several strict liability against other potentially 
responsible parties. Insofar as a plaintiff is an 
"innocent" potentially responsible party, that is, one 
who ultimately would not be liable for contribution, 
that plaintiff should recover jointly and severally.
On the other hand, if a plaintiff ends up being 
among those responsible for the damage, the court 
may recast the direct claim as a claim for 
contribution upon conclusion of the litigation.

C. Alaska's Statute of Limitations Applies to 
Actions Under Subsection. 822(a).

[4] The defendants contend that FDICs action is 
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barred by the t'atute of limitations. FDIC responds 
that subsection .822(a) precludes a statute of 
limitations defense. [FN23] In advancing this 
argument, FDIC points to the opening language of 
AS 46.03.822(a):

FN23. The defendants assert, without 
elaboration, that this case is governed by 
AS 09.10.070(a), which establishes a 
two-year limit for "an action ... upon a 
liability oeated by statute." But it seems 
that this case might alternatively be 
governed by AS 09.10.050, which
specifies a six-year limit for "an action for 
waste or trespass upon real property." Yet 
the relevant portion of the federal court's 
certification order only asks u* to address 
FDICs claim that no statute of limitations 
defense is available for a direct cause of 
action under AS 46.03.822(a). The
question of which statute applies has not 
been adequately briefed, and the facts 
recited in the federal court's certification
order suggest that the point may be
time-baned under any applicable limit 
Given these circumstances, we decline to 
consider which statute of ' imitations 
provision would govern FDIC's direct 
cause of action.

Notwithstanding any other provision or rule oj 
law and subject only to the defenses set out in (b) 
of this section, the exception set out in (i) of this 
section, the exception set out in AS 09.65.240, 
and the limitation on liability provided under AS 
46.03.825, the following persons are strictly 
liable, jointly and severally, for damages [and 
*351 other costs associated with hazardous 
substance spillsl.[ [FN24J]

FN24. AS 46.03.822(a) (emphasis added).

Asserting that this provision's "notwithstanding" 
phrase plainly excludes all "defenses" to a 
subsection .822(a) action except those listed in 
subsection .822(b), FDIC argues that the provision's 
plain meaning precludes a statute of limitations 
defense.

We reject FDICs plain meaning argument, for, aa 
we explain below, FDICs literal reading of the 
"notwithstanding" phr strains common sense, is 
contextually implausii ie, and is at odds with 
legislative history.

[5][6] "(T]he threshold question in ascertaining the 
correct interpretation of a statute is whether the 
language of the statute is clear or arguably 
ambig'ious." [FN25] Here, subsection .822(a)'s 
"notwithstanding" phrase's me ;ng may indeed 
seem clear and unambiguous, -u t " 'words are 
necessarily inexact and ambiguity is a relative 
concept' " [FN26] Hence, even when a statute's 
language meaning seems plain on its face, 
ambiguity may arise if applying that meaning would 
yield anomalous consequences. [FN27]

FN25. K Mart Corp. v. Cartier, Inc., 486 
U.S. 281, 293 n. 4. 108 S.Ct 1811, 100 
L.Ed.2d 313 (1988).

FN26. State v. Alex et al., 646 P.2d 203, 
208-09 n. 4 (Alaska 1982) (quoting United 
States v. United States Steel Corp., 482 
F.2d 439, 444 (7th Cir. 1973) and adopting 
a sliding scale approach to statutory 
interpretation).

FN?7. Thus, courts adhering to the "plain 
meaning" rule of statutory interpretation 
commonly define the rule to apply only 
"where language of a statute is clear and 
construction according to its terms does 
not lead to absurd consequences." North 
Slope Borough v. Sohio Petroleum Corp.. 
585 P.2d 534,540 n. 7 (Alaska 1978).

FDICs proposal to enforce subsection .822(a)'s 
literal meaning by categorically barring all 
"defenses" except those listed in subsection .822(b) 
would have the nonsensical effect of eliminating a 
host of generally available "defenses" serving vital 
purposes wholly unrelated to the elements or 
underlying purposes of a direct action arising under 
subsection .822(a). If enforced literally, for 
instance, the "notwithstanding" phrase would bar a 
defendant who had previously settled and paid a
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claim from defending on the basis of accord and 
satisfaction. A defendant who had already 
prevailed in an identical action by the same plaintiff 
could not raise the defense of res judicata. A 
defendant sued by a plaintiff who lacked an interest 
would be forbidden to claim lack of standing; one 
sued by a minor could not assert the plaintiffs lack 
of capacity; and one subjected to a claim without 
service of process could not raise lack of personal 
jurisdiction as a defense. The anomalies-all 
unavoidable consequences of adopting FDICs 
proposed "plain meaning"--cast ambiguity on the 
seemingly clear language of subsection .822(a)' s 
"notwithstanding" provision. [FN28]

FN28. At least one federal court 
interpreting CERCLA has recently 
suggested that the "notwithstanding" 
language in the federal statute should not 
be interpreted to bar defendants from 
asserting res judicata, collateral estoppel, 
accord and satisfaction, or statutes of 
limitations, because such an interpretation 
would yield "absurd results that Congress 
could not have intended." See Town of 
Munster, Indiana v. Shen/in-Williams Co., 
Inc., 27 F.3d 1268, 1271-72 (7th Cir. 1994)
; cf. Alaska Sport Fishing Ass'n v. Exxon 
Corp.. 34 F.3d 769, 771-74 (9th Cir. 1994) 
(affirming dismissal of section .822 claim 
on the ground of res judicata without 
expressly considering the
"notwithstanding" language).

[7] [8] Moreover, because "plain meaning" cannot 
exist in a vacuum, ambiguity is necessarily a 
creature of context "Aa the Supreme Court has 
stated, 'in ascertaining the plain meaning of [a] 
statute, the court must look to the particular 
language at issue, as well as the language and 
design of the statute as a whole.' " [FN29] And 
"[wjhen a statute or regulation is part of a larger 
framework or regulatory scheme, even a seemingly 
unambiguous statute must be interpreted in light of 
the other portions of the regulatory whole." [FN30]

FN29. Homer Elec. Ass'n v. Towsley, 841 
P.2d 1042, 1048 (Alaska 1992) (Compton,

J., dissenting) (quoting K Mart Corp., 486 
U.S. at 291, 108 S.CL 1811); see also 
Nash v. State, Commercial Fisheries Entry 
Comm'n, 679 P.2d 4 7 4 7 8  (Alaska 1984).

FN30. Millman v. State. 841 P.2d 190, 194 
(Alaska App. 1992).

*352 Considered in context with other relevant 
provisions, subsection . 822(a)'s meaning is hardly 
plain. The "notwithstanding" phrase must initially 
be read together with other parts of section .822 to 
which subsection .822(a) specifically refers: 
subsection .822(b)'s list of "defenses" and the 
"exception" created in subsection .822(i). [FN31] 
The relevant language is as follows:

FN31. Subsection .822(a)'s
"notwithstanding" phrase currently refers 
to two other provisions: "the exception set 
out in AS 09.65.240, and the limitation on 
liability provided under AS 46.03.825." 
See AS 46.03.822(a). But neither of these 
references appeared in the originally 
enacted version of subsection .822(a). See 
Ch. 39, 5 2, SLA 1989. Since both 
references were added after the original 
enactment of subsection . 822(a), they are 
not relevant to establish the intent of the 
legislature that originally enacted the 
statute.

(b) In an action to recover damages or costs, a 
person otherwise liable under this section is 
relieved from liability under tius section if the 
person proves
(1) that the release or threatened release of the 
hazardous substance to which the damages relate 
occurred solely as a result of
(A) an act of war;
(B) except as provided under AS 46.03.823(c) 
and 46.03.825(d), an intentional or negligent act 
or omission of a third party, other than a party or 
its agents in privity of contract with, or employed 
by, the person, and that the person
(i) exercised due care with respect to the 
hazardous substance; and
(ii) took reasonable precautions against the act or
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omission of the third party and against the 
consequences of the act or omission; or
(C) an act of God; and
(2) in relation to (1)(B) or (C) of this subsection, 
that the person [discovered the release and began 
containment and clean up within a reasonable 
period of time].

(i) In an action to recover damages and costs, a 
person otherwise jointly and severally liable
under this section is relieved of joint liability and 
is liable severally for damages and costs
attributable to that person if the person proves 
that
(1) the harm caused by the release or threatened 
release is divisible; and
(2) there is a reasonable basis for apportionment 
of costs and damages to that person.[ [FN32]]

FN32. AS 46.03.822(b) & (i).

As can be seen, subsection .822(b) creates three 
defenses to subsection . 822(a)'s strict liability 
scheme: an act of God, an act of war, or an
unavoidable act of a third party. Each of these
listed "defenses" centers on causation; each is 
triggered by the intervention of an outside actor, to 
which the law attributes the hazardous release, away 
from the original defendant Hence, this specific 
category of defenses ameliorates the otherwise 
harsh effects of strict liability. So too, subsection 
(i) creates a specific exception that when triggered 
by particular circumstances justifyi .ig the 
apportionment of partial responsibility to an outside 
actor or third party, ameliorates the harsh effects of 
joint and several liability.

The narrow focus of these defenses has 
significance in its own right because "[w]here ... 
specific words follow[ ] general ones, [the statutory 
interpretation doctrine of ejusdem generis] restricts 
application of the general term to things that are 
similar to those enumerated." [FN33] As applied 
to the statutory phrise at issue, 
then-"notwithstanding any other provision or rule 
of law and subject only to the defenses set out in (b) 
of this section, the exception set out in (i) of this 
section"-this interpretive canon strongly suggests

that the terms ’defenses* and "exception” refer not 
to the entire universe of potential general defenses, 
but to provisions and rules outside the original 
legislation that specifically mitigate the effects of 
joint and several liability.

FN33. 2A Norman J. Singer, Sutherland 
Statutory Construction 9 47.17 (6th
ed.2000); see State v. First Natl Bank of 
Anchorage. 660 P.2d 406, 412-13 (Alaska 
1982) (applying this doctrine).

A companion provision of Alaska's 1989 hazardous 
substances legislation lends further *353 credence 
to this reading. The statute immediately following 
subsection .822—AS 46.03.823-expressly creates a 
partial exception to strict liability for "hazardous 
substance response action contractors" (cleanup 
contractors), making them liable for hazardous 
releases only on the basis of negligence. [FN34] 
This provision certainly qualifies as a "defense" to 
subsection 1 '2(a)'s strict liability provision-at least 
in the broad s nse of "defense” that FDIC urges us 
to adopt insofar as it relates to the statute of 
limitations. Yet because this defense is not
mentioned in subsection .822(a), it necessarily 
conflicts with FDIC's proposed "plain meaning" of 
subsection . 822(a)'s "notwithstanding" phrase: 
according to FDIC, the phrase's categorical 
preclusion of all conceivable defenses except those 
set out in section .822- subsections .822(b) and (i).

FN34. As originally enacted by chapter 39,
9 3, SLA 1989, section . 823 provided, in 
relevant part: (a) A person who is a 
response action contractor with respect to a 
release or threatened release of a
hazardous substance is not civilly liable for 
injuries, costs, damages, expenses, or other 
liability that results from the release or 
threatened release unless the release or 
threatened release is caused by an act or 
omission of the response action contractor 
that is negligent or grossly negligent or 
constitutes intentional misconduct To 
show negligence by a response action
contractor, a claimant must show that the 
acts or omissions of the contractor under
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the response action contract were not in 
accordance with generally accepted 
professional standards and practices at the 
time the response action services were 
performed.
(b) The liability limitation under (a) of this 
section does not apply to a response action 
contractor who would otherwise be strictly 
liable under this section.

[9] To apply FDICs plain meaning of subsection 
.822(a), then, would nullify the section .823 
defense, rendering the provision entirely 
superfluous. This, in turn would clash with the rule 
of construction holding that, as a general rule, a 
"statute should be construed so that effect is given 
to all its previsions, so that no part will be 
inoperative or superfluous, void or insignificant," 
[FN35]

FN35. Alascom, Inc. v. North Slope 
Borough Bd. of Equalization, 659 P.2d 
1175, 1178 n. 5 (Alaska 1983) (quoting
2A C. Sands, Statutes and Statutory
Construction 9 46.06 (4th ed.1973)).

Legislation outside AS 46.03 reinforces the
uncertainty generated by section .823. Just as 
subsection .822(a)'s "notwithstanding" phrase must 
be considered in context with the hazardous
substances act as a whole, so too other relevant laws 
must be considered, for "a seemingly unambiguous 
statute [may be] restricted by another act or where it 
must be considered in pari materia with another 
act." [FN36] In this regard, the comprehensive 
regime of statutes of limitations listed in AS 09.10 
is particularly relevant, [FN37] because, as Laidlaw 
correctly observes, "if, as FDIC suggests. $ . 822(a) 
has no statute of limitations whatsoever, it appears 
to be the only jise of action in Alaska with this 
distinction." [FN38]

FN36. Hafling v. Iniandboatmen's Union 
of Pacific. 585 P.2d 870, 872 (Alaska 
1978); see also Anderson v. Anderson, 
736 P.2d 320, 321 (Alaska 1987)
(seemingly unambiguous provision of 
Exemptions Act affected by Alaska

Limited Entry Act).

FN37. AS 09.10.010 provides: "A person 
may not commence a civil action except 
within the periods prescribed in this 
chap : iter the cause of action has
acciu-d, except when, in special cases, a 
different limitation is prescribed by 
statute." AS 09.10.100 provides: "An 
action for a cause not otherwise provided 
for may be commenced within ten years 
after the cause of action has accrued."

FN38. See generally AS 09.10.010-AS 
09.10.100.

The final factor to consider in determining 
subsection .822(a)'s meaning is its legislative 
history. In our view, this factor further indicates 
that the legislature did not intend to exclude the 
statute of limitations as an available "defense" to a 
private cost recovery action. In 1989 the 
legislature amended section .822, using the federal 
CERCLA statute as a pattern. [FN39] Congress 
originally passed CERCLA in 1980, including the 
defense-limiting "notwithstanding" language that 
appears in subsection . 822(a). [FN40] When first 
enacted, CERCLA incorporated a three-year *354 
statute for t&magei actions. [FN41] But two 
federal trial courts ruled that this statute of 
limitations did not apply to cost recovery actions 
under 42 U.S.C. fi 9607-the CERCLA analog to 
subsection .822(a). [FN42]

FN39. See supra note 8 and accompanying 
text

FN40. See Comprehensive Environmental 
Response, Compensation & Liability Act 
of 1980, Pub.L. No. 96-510, Title L 9 107, 
94 Stat. 2767, 2781 (1980).

FN41. See 42 U.S.C. § 9612(d) (1994).

FN42. See United 'fates v. Dickerson, 640 
F.Supp. 448, 450-51 (D.Md.1986); United 
States v. Mottolo, 605 F.Supp. 898, 901-10 
(D JIM. 1985).
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In 1986, evidently responding to these rulings, 
Congress added statutes of limitations specifically 
covering CERCLA's counterparts to subsections . 
822(a) and (j). [FN43] Congress codified these new 
statutes as separate provisions within CERCLA. and 
did not amend CERCLA's "notwithstanding" 
language to mention them as "defenses" to a cost 
recovery action under CERCLA. [FN44] 
Obviously, then. Congress did no* consider these 
statutes of limitations to be included among the 
kinds of "defenses’ that were limited by CERCLA's 
’notwithstanding" provision-a provision directly 
corresponding to subsection .822(a).

FN43. See PubL. No. 99-499, 9 113(b), 
100 Stat 1613, 1647(1986).

FN44. See 42 U.S.C. 9 9613(g) (1994). 
CERCLA* analog to AS 46.03.872(a) 
appears at 42 U.S.C. 9 9607(a).

When the 1989 Alaska legislature revised section 
.822 by incorporating many features of CERCLA, 
FN45] it omitted CERCLA's internal statutes of 

limitations. FDIC argues that this omission evinces 
the legislature's intent to withdraw any statute of 
limitations defense. But the defendants respond 
that the Alaska legislature's omission merely reflects 
its awareness that, unlike federal law, Alaska law 
already incorporated general statutes of limitations 
outside its hazardous substances act that would 
govern a direct action brought under subsection 
.822(a).

FN45. See supra note 8 and accompanying 
text

The defendants' view is more plausible than 
FDICs. As pointed out above, it is apparent that 
Congress considered CERCLA's internal statute of 
limitations to lie outside the sphere of "defenses" 
described by CERCLA's "notwithstanding" 
provision. If we accepted FDICs proposed view of 
legislative intent then, we would have to conclude 
that the Alaska 'rgislature meant to give the 
"notwithstanding" language imported from 
CERCLA more significance in subsection .822(a) 
than Congress gave it in the federal context. Since

no legislative history supports this interpretation, 
there is no reason to suppose that the Alaska 
legislature intended subsection .822(a) to Abrogate 
Alaska's general statutes of limitations.

In sum. we conclude that the limiting language of 
subsection .822(a) does not preclude affirmative 
defenses, like the defense of statute of limitations, 
that have no inherent relation to subsection .822(a)'s 
imposition of joint and several strict liability for 
release of hazardous substances.

D. An Action for Contribution Under Subsection 
■822(j) May Be Filed When a Subsection .822(a) 
Action Is Brought but "Accrues" for Purposes of the 
Statute of Limitations When Judgment Is Entered or 
Settlement Is Reached.

[10] One of the certified questions before us is 
when a cause of action for contribution "accniea" 
under subsection .822(j). In 1989, when the 
legislature amended subsection .822(a) to mirror 
CERCLA, it also enacted a new subsection, AS 
46.03.822(j), that gave defendants an action for 
contribution:

A , erson may seek contribution from any other 
person wk. is liable under (a) o f this section 
during or after a civil action under (a) of this 
section. ... In resolving claims for contribution 
under this section, the court may allocate 
damages and costs among liable parties using 
equitable factors determined to be appropriate by 
the court. This subsection does not diminish the 
right of a person to bring an action for 
contribution in the absence of a civil action under 
(a) of this section. [ [FN46]]

FN46. Ch. 39, 9 2. SLA 1989.

The statutory language is clear that any party 
named in a direct subsection .822(a) action may 
commence an action for contribution at any time 
"during or after" the direct *355 action. [FN47] 
We nevertheless conclude that even though 
subsection ,822(j) allows a contribution action to be 
brought while a subsection .822(a) action is still in 
progress, the contribution action does not "accrue” 
for purposes of the statute of limitations until the
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subsection .822(a) action concludes.

FN47. Conversely, subsection .822(j)'s 
"during or after* language strongly 
suggests that a party has no right to seek 
contribution before an action has been 
commenced under subsection .822(a). 
Yet subsection . 822(j) also provides that 
"this subsection does not diminish the right 
of a person to bring an action for 
contribution in the absence of a civil action 
under (a) of this section." In light of our 
decision that subsection . 822(a) creates a 
private cause of action, these provisions 
arc not contradictory. In the absence of a 
third-party claim under subsection . 
822(a), a potentially responsible party is 
free to bring a private action under 
subsection .822(a) against other potentially 
responsible parties and, in so doing, may 
seek or ultimately be limited to 
apportioned damages under subsection 
.822(j). See, e.g., Pinal Creek Group v. 
Newmont Mining Corp., 118 F.3d 1298, 
1301 (9th Cir. 1997). While this kind of 
anticipatory action might plausibly be 
characterized as a claim for contribution 
under subsection .S22(j), because it derives 
from subsection . 822(a)'s creation of a 
private right of action, the anticipatory 
contribution action must accrue with the 
related subsection .822(a) action and be 
governed by its statute of limitations.

(11] Under CERCLA, an action for contribution 
accrues according to a contribution-specific statute 
of limitations, 42 U.S.C. i  9613(gX3). Alaska has 
no analog to this provision on its books. Because 
the legislature unreservedly specified that 
contribution actions may be brought after a 
subsection .822(a) action concludes, and since an 
action under the subsection . 822(a) could 
conceivably remain pending for many years after its 
inception, the statute of limitations on such actions 
cannot realistically begin to run upon 
commencement of the action under subsection 
.822(a). [FN48]

FN48. In this regnd, we believe that 
subsection .822(j)’s language allowing 
potentially responsible parties to assert 
contribution claims "during" a subsection 
.822(a) action must be read to extend to 
actions prosecuted either in court or 
through administrative proceedings. If 
subsection 822(j) did not apply to parties 
who becam* subject to DEC administrative 
compliance actions, the benefit of a 
contribution action would accrue only to 
those v'ho, through their recalcitrance, 
forced DEC to court We do not believe 
that the legislature intended to force such 
cases into court We note, however, that 
before the state’s administrative process 
could qualify as an action, it would have to 
have the formal ratributea of an 
administrative proceeding, including "a 
complaint-like pleading, which in turn 
set[s] in motion a formal process of dispute 
resolution." Koss v. Koss, 981 P.2d 106, 
108 (Alaska 1999); see also Agen v. State, 
CSED, 945 P.2d 1215, 1219 (Alaska 1997)
; cf. Hickel v. Halfbri. 872 P.2d 171, 176 
(Alaska 1994) (listing a formal charging 
document that triggers a formal mechanism 
for dispute resolution as indicia of an 
agency "proceeding").

Moreover, interpreting subsection .822(j) to 
authorize a contribution action accruing upon or 
after judgment comports with general contribution 
case law elsewhere, [FN49] as well as with our own 
case law governing contribution in other contexts. 
For example, in Providence Washington Insurance 
Co. of Alaska v. McGee we recognized "that a claim 
for contribution is substantively separate from the 
underlying tori and does not arise until the 
contribution claimant has paid more than his or her 
proportionate share of the total claim." [FN50]

FN49. See Maurice T. Brunner, 
Annotation, When Statute of Limitations 
Commences to Run Against Claim for 
Contribution or Indemnity Based on Tort,
57 Ai-.R.3d 867.912-13 (1974).
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FN50. 764 ?2d 712. 715 (Alaska 1988); 
see also Alaska General Alarm, Inc. v. 
Grinnell, I P.3d 98.106-07 (Alaska 2000).

In the absence of statutory guidance other than the 
language of subsection . 822(j), and because 
subsection .822(j) specifically authorizes an action 
for contribution to be brought "during or after" a 
direct action under subsection . 822(a), we conclude 
that a contribution action under subsection .822Q) 
should not accrue for statute of limitations purposes 
until the direct cost recovery ends, either by 
judgment, settlement, or the conclusion of an 
administrative action. [FN51]

FN51. In our view, the rule we adopted in 
Providence Washington Insurance Co. oj 
Alaska v. McGee should generally govern 
the date of accrual when a paty who has 
paid damages assessed jointly and 
severally utider subsection .822(a) files a 
contribution action to recoup the 
disproportionate payment In at least one 
situation, however, reliance on the 
Providence Washington rule may not be 
warranted. When a party who has not 
been forced to pay an award or make 
cleanup efforts under subsection . 822(a) 
files a contribution action to apportion 
liability for the damages, the contribution 
action should be treated as accruing at the 
time of judgment on the subsection .822(a) 
action. Applying the Providence 
Washington rule to such cases would 
encourage subsection .822(a) judgment 
debtors to delay ^yment or cost recovery 
efforts, since any delay would be 
essentially cost-free and they could always 
trigger a new period for filing a 
contribution action by making a small 
payment on the judgment. In these 
situations and in other exceptional cases, 
subjection 822(j)'s express grant of 
discretion to consider "equitable factors 
determined to be appropriate by the court" 
will, we believe, empower trial courts to 
treat the contribution action as accruing 
upon entry of the subsection .822(a)

judgment

*356 E. Nuisance and Trespass Actions Are 
Subject to Statutes of Limitations and the Discovery 
Rule.

[12] Finally, we consider whether hazardous 
substance contamination can escape the statute of 
limitations by being characterized as a continuing 
nuisance or trespass. FDIC maintains that because 
the contamination of the Soldotna property 
"continued over time, and continue[s] up to the 
present time," no statute of limitations bars its 
claims for nuisance and trespass. To support this 
argument, it relies on our ruling in Wood v. Aim. 
[FN52]

FN52. 5!6P.2d 137,142 (Alaska 1973).

We are not persuarled that Wood is controlling. In 
Wood, we let stand the superior court's ruling that 
the defendant's failure to prevent the flooding of the 
Woods' property was a continuing nuisar^e that 
should be abated. [FN53] FDIC reads that case as 
describing a situation analogous to this case. Bat 
in Wood the continuing nuisance was caused '•y a 
faulty dike fo. which the defendants were 
responsible. [FN54] While damage did occur soon 
after the dike began to leak, we recognized that 
compensation for that damage was time baned. 
[FN55] Nevertheless, the defendants were under a 
continuing obligation to prevent the inundation of 
the Woods' land, which they continuously failed to 
do; their leaky dike allowed water to seep onto the 
Woods' property up to the day the suit was filed. 
[FN56]

FN53. See id at 141-42.

FN54. See id 

FN55. See id

FN56. See id (indicating that the superior
court judge viewed the unrepaired
conditions around the Woods' property).

In contrast, the defendants here are not
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exacerbating the contamination that they allegedly 
'"aused during the late 1980>. And since they have 
le*.‘ their connection to the land, they cannot be 
cha> \cterized as maintaining an ongoing nuisance. 
Thus, we do not *cr how the contamination in thia 
case differs from the harm ordinarily at issue in 
cases involving torts of a non-continuing nature, 
where discrete wrongful acts often have lasting 
conscquei.ees.

Insofar os there is a difference that relates to 
statutes of limitations, it is that injuries from 
seeping pollutants may be difficult to discover. 
That characteristic, however, does not militate in 
favor of describing the defendants' alleged actions 
as a continuing nuisance or trespass. Rather, the 
discovery rule adequately addresses this problem by 
delaying a cause of action's accrual until the 
plaintiff is aware, or reasonably should be aware, of 
its existence. [FN57]

FN57. See Cameron v. Slate, 822 P.2d 
1362, 1365-68 (Alaska 1991) (laying out 
the discovery rule and its purpose).

Here, given the parties' briefing, the undisputed 
facts discuss'd in the federal court's certification 
request, and the available record, we conclude that 
FDIC's allegations do not lend themselves to being 
framed as a continuing trespass or nuisance. [FN58]

FN58. For the reasons that we advanced in 
discussing the availability of a statute of 
limitations defense to direct actions under 
subsection . 822(a), see supra Part EQ.C, 
we need not consider what statute of 
limitations applies to FDICs trespass claim.

IV. CONCLUSION

In sum, we answer the certified questions as 
follows:

1. A statute of limitations defense is available for a 
direct cause of action under AS 46.03.822(a).

2. Alaska Statute 46.03.822(a) creates a private 
cause of action imposing joint and several strict

liability.

"357 3. A cause of action for contribution under 
<IS 46.03.S22(j) may be brought during the 
pendency of a direct action under subsection 
.822(a) but does not accrue for purposes of the 
statute of limitations until the direct action 
concludes.

4. Continuing trespass and nuisance claims for 
environmental contamination cannot be brought 
outside the limitations period under the undisputed 
circumstances presented here.

21 P.3d 344,52 ERC 1488
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D R A F T  C O M P A R IS O N  OF C S H B  2 7 2 (F IN )A M  TO  N O N - B A N K E D  C A R D  R O O M  A C T IV IT Y  IN  O T H E R  S T A T E S *

Montana Washinaton California Alaska
Total Population: Census 20001 902,195 5,894,121 33,871,648 626,932
Number of card rooms2 270 68 96 maximum o f 172
Total non-banked tables3 335 195 1,376 unknown
Most non-banked tables per room4 6 9 243 unknown
Owner license application fee5 $150 $0 $500 $25,000
Annual fee per table6 up to $500 up to $1,060 up to $3,700 $10,000
Occupational license fee7 $75 then $25 $175 then $84 $250 to be determined
Bond amount8 $0 $0 $0 $500,000
Maximum wager9 Pot limit $300 Per person per hand $100 none to be determined
Maximum rake1° none $10 per player per hour none to be determined

Municipal population limit11 unknown unknown unknown
1 card room per 

municipality or 30,000
Other limits on card rooms12 500 hands per day 15 tables, 10 players per table 1996 levels to be determined
Gross receipts13 $5.1 million $31.6 million $563 million unknown
State distribution14 $89,796 unknown $3,868,350 unknown

* M on tan a , W a s h in g t o n  an d  C a lifo rn ia  are  Lhe o n ly  states that have  le g a liz e d  c o m m e rc ia l n o n-ban ked  ca rd  ro o m s  that 

are no t in  c a s in o s  o r race trac ks . In fo rm a t io n  p re sen ted  d o e s  not in c lu d e  any  m u n ic ip a l ta xe s , fees o r  re s tr ic t io n s .
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Notes:
'u s  Census 2000

1 Montana calls establishments that are operated by contractors card rooms (43) but all establishments that have non-banked card rooms as ot March 31. 2005 are included here Washington has 
banked, non-banked and combination card rooms but only the non-banked and combination card rooms as of June 30. 2004 are included here California card rooms (which are non-banked 
only) are restricted In number and size hy a moratorium holding local restrictions on maximum number and size to 1996 levels Number provided by Division of Gambling Control April 2005 In 
Alaska, the Department of Commerce. Community, and Economic Development. Division of Community Advocacy lists 164 municipalities Of these, a maximum of 10 card rooms would he possible 
In the only two municipalities with populations over 60,000 Anchorage - 8, Fairbanks North Star Borough - 2.

3 In Montana the number ot tables licensed is as of March 31. 2005 In Washington this is the number of non-banked tables only as on June 30. 2004 In California this is the total number of tables 
as of April 2005. In Alaska, the bill does not limit the total number of tables.

* In Montana the number of tables is not directly limited but card rooms are limited to 500 hands per day so the mcst tables at any establishment as of March 31. 2005 is 6 In Washington card
rooms are limited to 15 tables total and the most non-banked tables at an establishment as of June 30.2004 is 9 There are no slate-imposed limits on number ot tables in California and the 
largest card room as of April 2005 is Ihe Commerce Casino in Los Angeles with 243 tables. In Alaska, the hill does not limit the number of tables per card room

3 In Montana the fee does not cover the cost ot investigations and is required only for card room contractors. As ot March 31, 2005 there were 35 card room contractors operating 43 of the 270 
card establishments In California the fee does not cover the cost c, investigations In Washington and Alaska the fee would be used to cover investigation costs and any additional 
investigation costs would be paid by the licensee Washington charges a single license fee based on Ihe number of tables and Ihls fee is listed in this spreadsheet under 'Annual fee per table "

* In Montana the first table is $250 and any additional tables are $500 per table In Washington, annual fees are $3,650 for Ihe first five tables and $1,060 for each additional table In Washington 
this is the only license fee required by a card room owner and is used to cover investigation costs. In California, the per-table fee depends on both the number of tables and gross revenues ot

I Ihe establishment The minimum per-table fee Is $250 for card rooms with 5 or less tables and under $200,000 in gross revenue The maximum per-table fee is $3,700 tor card rooms with over 
70 tables In Alaska the per table fee would be $10,000.

' The card dealer license fee for Montana Is $75 for Ihe initial license and $25 for renewals For Washington Ihe occupational license lee is $175 for Ihe initial ilcense and $84 (or renewals. For 
California Ihe card room work permit fee is S250 except for temporary employees it is $25. In Alaska, the departmenl would set biannual occupational license fees after receiving 
recommendations from the advisory board

' There is no bond requirement in California. Montana or Washington In Alaska there would be a casn bond of $500,000 required of all licensed owners

’Montana limits pots to $300 Washington limits the number of players to 10. and limits Ihe wager per round to $25 and the total wager per hand to $100 (or non-banked card rooms California
does not limit wagers. In Alaska, Ihe department would set wager limitations after receiving recommendations from Ihe advisory board

,0Of the three stales only Washington limils Ihe rake, wii a limit of S10 per hour or $1 pet player per hand or the lesser of $5 or 10% ot total wagers pet hand In Alaska, the department would
set any rake limilations after receiving recommendations from the advi<'<ry board.

" In Alaska, we assume thal the bill refers lo Ihe Federal Census of 2000 jud the definition of municipalities includes boroughs.

Montana limits the number of hands allowed per day to 500 Washington has a 15 table limit in card rooms (includes banked and non-banked tables) and specifies lhat no more than 10 players 
may play at a table California restricts Ihe number and size of card rooms by a moratorium holding local restrictions on maximum number and size to 1996 levels In Alaska, the location and 
maximum number of potential card rooms is limited in the bill, and other restrictions might be set by the department after receiving recommendations from the advisory board

13 Gross receipts for Montana are from 2003 as reported by the American Gaming Association Gross receipts for Washington are annualized based on data for Ihe quarter ended June 30. 2004 
Gross receipts for California are from 2002 as reported by the American Gaming Association. Alaska gross receipts are unknown as Ihey are dependent upon many of Ihe factors listed on this 
spreadsheet that are to be determined

u Montana's stale dislribution reflects the oum of card table permit fees ($66,500). card dealer license fees ($18,496) and card room contractor fees ($4,800) for fiscal year 2004 California's 
stale dislribution reflects table fees (but not application fees) for 2003. For Washington we do not have estimates for total stale distribution Alaska total slate distribution is unknown as it would 
be dependent upon many of Ihe facto s listed on Ihis spreadsheet lhat are lo be determined

Sources:
California Division of Gambling Control; Montana Gambling Control Division, Washington Slate Gambling Commission, U.i Census Bureau Census 2000 American Gaming Association ”2004 State ol the
Stales", Alaska Department of Commerce. Community, and Economic Development. Di. ision of Community Advocacy
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Sponsor Statement 
for

House Bill 272 
An Act relating to card rooms and card room operations

The growing popularity of poker is obvious to who have recently surf TV channels. Many 
networks, from ESPN to the Travel Channel, arc regularly televising Texas 1 fold ‘cm tournaments 
and enjoying sky rocketing ratings and subsequent advertising revenues. Men and woman, old and 
young arc joining the poker trend, which shows no signs of slowing. Due to this growth in interest, 
the intent of MB 272 is to allow social card games to be played in a tightly controlled public 
environment. Alaska can address the trend and bring this popular par'ime into compliance with the 
safety and revenue laws of the state.

Under MB 272 card rooms would be limited to boroughs with a population of 30,000 or more and 
only one card room establishment per 30,000 people. These card rooms would be limited to players 
21 years of age or older, and they would only offer non-banked card games such as poker, cribbage, 
rummy, etc.

In addition to the taxable revenue generated by the card rooms, food and drink purchases, and table 
charges, the establishments would also pay $10,000 per table annually to the state and would be 
required to hold quarterly tournaments to benefit a non-profit educational institution or group. As 
part of the licensing procedure, the card room operators would also be responsible for covering the 
administrative cost of licensing and subsequent enforcement through a $25,000 application fee.

In addition to the revenue and job creation, regulated card rooms would allow for players to enjoy 
their hobby in a safe regulated environment rather than playing in an unsavory, and often unsafe 
“back room.” Currently many players, in addition to their friendly home game, play in underground 
games where the “house” takes in large profits with little assurance of “fair” play. Although not an 
everyday occurrence, players at these games have in the past been held up at gunpoint with little 
recourse because of the shady and illegal nature of the game.

By recognizing this trend and the fact that we already allow this type gaming in our homes, Alaska 
can address the issue head on and make card games a legitimate, safe, social activity that will increase 
revenue and job opportunities while minimizing the negative effects of underground gambling.



ANALYSIS: (Attach a separate p-'ge if necessary)
Revenue Discussion

This bill would legalize non-banked card rooms in Alaska with the caveat that the total number of owner's licenses issued in a 
municipality may not exceed one in municipalities with a population less than 30.000 and in larger municipalities the total population 
of the municipality divided by 30,000. A non-banked card room is one in which players compete against each other rather than 
against the house and the house has no stake in the outcome of a game. Poker, pan, rummy, bridge and cnbbage are specified as 
the games that may be played in a non-banked card room
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FISCAL NOTE

ANALYSIS CONTINUATION
of Community Advocacy lists 164 municipalities. Of these, The U.S. 2000 Census lists eight with populations over 30,000 but only 
two with more than 60,000 people. This would add eight more possible card rooms, a total of eight In Anchorage and two in the 
Fairbanks North Star Borough. In total, the bill would allow up to 172 card rooms throughout the state at this time II is important to 
note that these estimates, including our reference case, would change based upon the formation or dissolution of municipalities and 
future census results

There are five major reasons that we have not included a revenue or cost estimate on the first page of this fiscal note. First, while 
172 card rooms are possible under the bill, many of the communities probably do not have a population or visitor base sufficient to 
rupport the required fees. However, this is not determinable based on any specific measure such as population or location. Second, 
the decision to open and operate a card room is a business decision. Third, under this bill Ihe department is given authority to set 
many rules and regulations that will affect this business decision These rules and regulations will be formulated after receiving 
recommendations from the five member governor-appointed advisory board created under this bill Fourth, the fees imposed on 
card rooms in different slates and localities vary widely and make comparisons to Alaska difficult. For example, the state of 
Montana charges a processing fee to cover the cost of determining whether to issue a license plus $250 for the first table and $500 
for each additional table Washington charges $3,650 for up to 5 tables and $1,060 per additional table up to a maximum of 15. plus 
any investigation costs exceeding the license fees. CSHB 272(FIN) imposes an owner's license fee of $25,000 lo apply for a five- 
year license plus an annual $10,000 per table fee. Operators are also responsible for investigation costs that exceed the portion of 
the $25,000 fee that is assessed for the investigation, posting of a $500,000 cash bond and biannual occupational licensing fees to 
be set by the department. Fifth, The bill stipulates that 'all revenue received from card room activities under this chapter* will be 
transferred to a State Gaming Fund created within the general fund. The fiscal implications of this new fund including deposits and 
use of fund proceeds is not elucidated.

Based on several assumptions, we estimate that one card room in Alaska could generate about $201,000 in fees for the state In the 
first year. During years 2 through 5. we estimate a card room in Alaska could generate between $150,000 and $167,000 in annual 
fees for the state. These estimates assume that the average card room will have 15 tables (15 is Ihe maximum allowed in 
Washington and in California the average is 14.3). The card room is assumed to pay its owner's license fee in the first year with no 
transfer of ownership over the 5-year license period. This estimate also assumes an occupational licensing system similar to 
Washington, where annual licenses are $175 initially and $84 for renewals (for Alaska's biannual licenses this would translate into 
$175+$84=$259 initially and $84+584=5168 for renewals). We assume that Washington's average of 6.7 card room occupational 
licenses per table will hold in Alaska and that after the first year, all of the licenses will be renewals We assume lhat. like in 
Washington, all gaming employees will be covered but non-gaming employees such as bartenders will not require licenses. A 
significant variable affecting revenues would be the actual number of tables card rooms would h /e. This is difficult to estimate, as 
in California non-banked card rooms range from a single table to 243 In the Commerce Casino in Los Angeles with the average 
being 14 3 tables per card room One or more very large card rooms in Alaska could significantly boost revenues.

One provision of this bill instructs Ihe department to set maximum wagers for card rooms; this restriction along with any maximum 
rake could have an effect on the revenue generated by potential card rooms. In Washington, non-banked card room wagers are 
capped at $25 per player per round, and rakes are capped at 510 per player per hour or $1 per player per hand or 10% of the pot up 
to $5. Annual gross revenue to card rooms per non-banked table in Washington is $162,000. In California, there are no maximums 
placed on rakes or wagers, and the annual gross revenue per non-banked tah,° is about $40°,000

This bill stipulates that card rooms must hold at least one card tournament per quarter with ‘gross proceeds* donated to a nonprofit 
group. There are many variables that would help determine the total amount generated foi charities, including the number of card 
looms, the number of tables and rules and regulations adopted by the department. Also, while "gross receipts* is defined in the bill 
"gross proceeds" is not so It is unclear if prizes or any expenses would be included in this calculation. In Michigan the average 
Texas Hold-Em tournament generates 52,920 in revenue and $1,099 in profit for charities, with a 5500 per person per day prize 
limit Any prize limits in Alaska would be determined by the department and may influence the profitability of tournaments In a 2005 
article in the Boston Globe, card tournament supplier Mike Sheehy estimated that "A well-run tournament will attract up to 200 
players, each ot whom pays a 5100 entrance fee (. ..) A tournament of that size can offer pots of $5,000 for the first-place player and 
a few thousand for the second and third and still generate $10,000 for the charity after expenses *

The costs of implementing this bill are not possible to estimate at this time. This is because we do not know the number, size, nor 
geographic locations of potential card rooms. We anticipate hinng at least several full time staff, including two teams of investigators 
which would ensure that teams could be available during all hours of card room operations Also about $60 in RSAs to Public Safety 
for fingerprint background checks would be required for each card room employee. If the card rooms have more than, say, ten or 
fifteen tables or spread beyond the major populations areas of the state, we would require additional staff and resources for 
investigation, regulation, and travel Additionally, we do not include any additional costs that would be incurred by municipalities as 
a result of this bill

STATE OF ALASKA BILL NO. CSHB 272(FIN) am
2006 LEGISLATIVE SESSION
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FISCAL NOTE #1

STATE OF ALASKA
2005 LEGISLATIVE SESSION

BILL NO. HB 272

ANALYSIS CONTINUATION
R ovan u e  D iscu ss ion

This bill would legalize non-banked card rooms in Alaska, with the caveat that “the total number ot owner's licenses issued z municipality 
may not exceed the total population of the municipality divided by 30,000*. A non-banked card room is one in which players compete gainst 
each other rather than against the house and the house has no stake in the outcome of a game. Texas Hold-Em poker is an example of a 
game that might be played in a non-banked card room. It is not clear if “the most recent federal census information' refers to the Deccemal 
Census or the most recent estimate by the U S Bureau of Census for purposes of determining the number of card rooms allowed. We used 
the April 1, 2000 U.S. Census to determine that a maximum of 13 card rooms would be possible under this bill: 8 in Anchorage, 2 in the 
Fairbanks North Star Borough. 1 in Juneau, 1 in the Kenai Peninsula Borouyn and 1 in the Matanuska-Susitna Borough. If we wem instead 
to use the July 1, 2004 annual estimates of population from the Census Bureau, then 15 card rooms would be possible: 9 in Anchorage, 2 in 
the Fairbanks North Star Borough, 1 in Juneau. 1 in Ihe Kenai Peninsula Borough and 2 in the Matanuska-Susitna Borough We assume the 
definition of “municipality* in AS 29.71.800. which includes first-class and home-ruie cities and boroughs.

There are three reasons why we did not include a revenue or cost estimate on the front page of this fiscal note First, the decision to open 
and operate a card room is a business decision that will be made by potential licensees. Second, under this bill the department is given 
authority to set many rules and regulations that will affect this business decision. Third, the fees imposed on card rooms in different states 
and localities vary widely and make comparisons to Alaska difficult. For example, the state of Montana charges a processing fee to cover the 
cost of determining whether to issue a license plus $250 for the first table and $500 tor each additional table. Washington charges $3,650 for 
up to 5 tables and $1,060 per additional table up to a maximum ot 15. plus any investigation costs exceeding the license fees. SB 165 
imposes an owner's license fee of $25,000 to apply for a five-year license plus an annual $10,000 per table fee. Operators aro also 
responsible for investigation costs that exceed the portion of the $25,000 fee that is ai -,essed for the investigation, and tho department is 
authorized to set occupational licensing fees.

Based on several assumptions, we estimate that the maximum of 13 card rooms in Alaska would generate about $2.5 million in fees for the 
state in the first year. Dunng years 2-5. we estimate the maximum of 13 card rooms in Alaska would generate $2 1 million in annual fees for 
the state. These estimates assume that there will be the maximum of 13 card rooms with an average of 15 tables each (15 is the maximum 
allowed in Washington and in California the average is 14.3). All card rooms are assumed to pay their owner's license fees in the first year 
and would not transfer ownership o«er the 5-year license penod. These estimates also assume an occupational licensing system similar to 
Washington, where annual lie ses are $175 initially and $84 for renewals. We assume that Washington's average of 6.7 gaming employees 
per table will hold in Alaska .no that after the first year, two-thirds of the licenses will be renewals. We assume that, like in Washington, all 
gaming employees will be covered but non-gaming employees such as bartenders will not requiie licenses. Of course, a significant variable 
affecting revenues is the actual number of tables any individual card room w uld have. This is difficult to estimate, as in California non- 
banked card rooms range from a single table to 243 in the Commerce Casino in Los Angeles with the average being 14.3 tables per card 
room. One or more very large card rooms in Alaska could significantly boost revenues California and Washington are useful comparisons 
because both states have data available specifically for non-banked card rooms

T nis bi. jpulates that card rooms must hold at least one card tournament per quarter with proceeds donated to a nonprofit group There are 
many variables that would help determine tournament proceeds, including t ,e number of card rooms, the number of tables, rules and 
regulations adopted by the department, and other factors In Michigan the average Texas Hold-Em tournament generates $1,099 in profit for 
charities, with a $500 per person per day prize limit. Any prize limits in Alaska would be determined by the department and may influence the 
profitability of tournaments In an article in the Boston Globe, card tournament supplier Mike Sheehy estimated that “A well-run tournament 
will attract up to 200 players, each ot whom pays a $100 entrance fee [ ) A tournament of that size can offer pots of $5,000 for the first-place 
player and a few thousand for the second and third and still generate $10,000 for Ihe charity after expenses."

C o s t D iscu ss io n

The costs of implementing this bill are difficult to estimate because we do not know the number nor size of potential card rooms Given the 
assumptions in our revenue discussion, we would anticipate $448,600 in total costs with $371,600 in personnel costs and related 
expenditures and S77.000 in RSAs to Public Safety for fingerpnnt background checks The personnel costs are for an Investigator IV, four 
Investigator Ill's and an Admin Clerk III. Based on the expenence of other states and our own experience, this staff should be sufficient to 
investigate, license and regulate up to 13 card rooms with an average of 15 tables each Also having two teams of investigators would 
ensure that teams could be available dunng all hours of card room operations (assumed to be 12:00 noon to 2:00 am) If the card rooms are 
larger on average than the assumed 15 tables we would require additional staff and resources for investigation and regulation We did not 
include any additional costs that would be incurred by municipalities as a result of this Bill.
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M E M O R A N D U M April 21, 2005

SUBJECT: Card Rooms and Indian Gaming (HB 272)

T O : Representative Pete Kott

FR O M : Kathryn L. Kurtz 

Legislative Counsel

You asked whether this b ill would affect Indian gaming in Alaska. I do not think this bill 

w ill open the door to class three gaming.

The federal Indian Gaming Regulatory Act (IGRA), 25 U.S.C. § 2701 et seq.. gives 

Indian tribes the authority to com met gaming and gambling on Indian lands. The Indian 

Gaming Regulatory Act divides gaming into three classes:

(1) Class I gaming includes social gaming for m inimal prizes and 

traditional Indian gaming conducted at ceremonies or celebrations;

(2) Class II gaming includes bingo, lotto, pull-tabs, punch boards, tip jars 

and non banking card games, as well as banking card games operated on 

or before May 1, 1988;' and

(3) Class III gaming includes casino-typc gambling, pari-mutual horse 

and dog racing, lotteries, and all other forms o f gaming that are not class I 

or II gaming.

Class I gaming on Indian lands is within the exclusive jurisdiction o f the tribes and is 

excluded from the provisions o f the IGRA. Class II gaming on Indian lands is within the 

junsdiction o f the tribes but is subject to the provisions o f the IGRA , including oversight 

by the National Indian Gaming Commission. For example, an Indian tribe seeking to 

conduct bingo games could choose to do so under the authority o f state law or could do

1 Class II gaming does not include:

(i) any banking card games, including baccarat, chemin de fer, or 

blackjack (21), or

(ii) electronic or electromechanical facsimiles o f any game o f chance or 

slot machines o f any kind.

25 U.S.C. § 2703(b).



so separately under a permit from the National Indian Gaming Commission. Class III 
gaming activities are lawful on Indian lands only if authorized by a tribal ordinance or 
resolution, the activities are conducted on lands located in a state that permits such 
gaming for any purpose by any person, organization, or entity, and the activities are 
conducted in conformance with a tribal-state compact entered into by the tribe and state.

The Act provides a framework for negotiation of a tribal-state compact — the tribe 
requests the state to enter into negotiations; upon receiving such a request, the state 
"shall" negotiate with the tribe in "good faith" lo enter into such a compact.

There has been a good deal of litigation involving the various provisions of the IGRA 
since its passage. Some of lhat has involved the definition of "Indian lands." Although 
Alaska has only one remaining reservation, it is not safe to assume that there arc no other 
"Indian lands" in Alaska. There certainly are parcels that arc held in trust by the United 
States that might qualify for purposes of IGRA.

This underscores the significance of the difference between class II and class III gaming. 
If the legislature permitted Hass III gaming in state law, it would pave tiie way for tribes 
to conduct class III gaming on Indian lands under federal law. However, HB 272 permits 
only non-banking card games, specifically poker, pan, rummy, bridge, and cribbage 
games. Poker falls under IGRA's definition of class II games. 25 C.F.R. 502.3; National 
Indian Gaming Commission Opinion dated June 17, 1999, Re: Game Classification 
Opinion - "Poker Club.*1" House banked card games, such as blackjack and baccarat, as 
well as player banked games, such as chemin de fer, arc class III games, 25 C.F.R. 502.4; 
National Indian Gaming Commission Bulletin No. 95-1, April 10, 1995, but those types 
of games are noi permitted in card rooms under HB 272.

KLKuned 
05-284.med

Representative Pete Kott
April 21, 2005
Page 2

’ According to this National Indian Gaming Commission opinion, "Banking games, as 
commonly understood and defined in the NIGC regulations, are games in which the 
banker (usually the house) takes on, that is, competes against, all players, collecting from 
losers and paying winners. See 25 C.F.R. 502.11(c). Conversely, non-banking card 
games are games where players play against each other. Poker is the typical example of a 
non-banxing card game." The opinion went on to conclude that the proposed poker club 
would constitute class II, rather than class III gaming: "[A]s proposed, the players in the 
Nation's Club would play against each other in a non-banking format, not against the 
house or other banker. Turning Stone and its dealers would not have an interest, financial 
or otherwise, in the outcome of any poker game. Thus, the poker games to be played at 
the Club qualify as non-banking card games."
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April 25, 2005

TELEPHONE (9071 596-2777 
FACSIMILE: (907) 686-3080

Perry Green

130 W . 4th Avenue

Anchorage, Alaska 99501

Re: Effect o f HB 272/SB 165 (Card Rooms) on Indian Gaming in Alaska

Dear M r. Green:

You have asked what effect, i f  any, the enactment o f HB 272 or SB 165 would 

have on Indian gam ing in Alaska. More specifically, you have asked me to address two 

questions:

(1) W ould the enactment of HB 272 or SB 165 “open the door” to allow Tndion 

tribes in Alaska to operate casino type gaming operations - referred to in the 

federal Indian Gam ing Regulatory Act (“IG RA ”) as “Class ITT’ games0

The answer is no. As discussed below, all o f the card games authorized in HB 

272 and SB 165 are Class II games for purposes o f  IGRA . IGRA authorizes 

Indian tribes to operate Class I I I  games only i f  state law does not prohibit them.

/ 'aska law currently prohibits all forms o f Class HI gam ing, and nothing in either 

bill would authorize Class II I games. So long as Alaska law continues to prohib 

Class I I I  games, IGRA  would not authorize Indian tribes to operate them within 

Alaska

(2) W ou ld  the enactment of HB 272 or SB 165 “open the door” to additional 

Class II Indian gam ing in Alaska, beyond what is already authorized under 

existing law'?

The answer is no. As discussed below, Alaska currently allows certain 

organizations and entities to conduct various types o f Class II gaming under AS 

05.15, including bingo, pull tabs, raffles, lottenes and various lottery type 

“classics,” such as ice classics, rain classics, and salmon classics, among others.

In addition, Alaska's criminal code exempts players engaged in social gambling, 

including players in social card games, from the crim inal prohibitions against 

gambling in the state. Because Alaska currently allows Class II gaming, 

including card games, IGRA would allow' Indian tribes to operate the types of
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Class 11 card games allowed in HB 272 and SB 165 on Indian lands in .Alaska -

even i f  neither o f those b ills were enacted.

I. B rief overview o f the Indi Gaming Regulatory Act.

The federal Indian Gaming Regulatory A ct (“IG R A ”), 25 U.S.C. 2701 et seq., 

provides authority for Indian tribes to conduct certain gam ing operations on Indian 

lands.1 There are three classes o f games under the Act.

Class I games include social gam ing for m inimal prizes and traditional Indian 

gaming conducted at ceremonies or celebrations. Tribes may conduct Class I games on 

Indian lands without oversight by the Indian Gaming.

Class II games include bingo, lotto, pull-tabs, punch boards, tip jars and non­

banking card games. Non-banking card games are games in which only the players may 

make wagers on the outcome, in contrast to “banked” card games such as blackjack, 

baccarat and chemin dc fer, where the player effectively plays against the house or 

another banker and the house or banker collects money from losers and pays winners. 

Indian tribes may conduct Clats II games on Indian lands i f  the tribe adopts an ordinance 

authorizing the activity and receives a permit from the Indian Gaming Commission. 

IGRA imposes various regulatory requirements on Class II gam ing and restricts tire uses 

o f revenues from Class II gaming operations.

Class I I I  games include casino type gambling, electronic or electromechanical 

facsimiles o f any games of chance, slot machines, pari-mutuel horse and dog racing, and 

all other forms o f gaming that are not Class I or Class II . For states located within the 

federal N inth Circuit (including Alaska), Ii. an tribes may conduct a Clasr i l l  game only 

•if the state permits the particular type o f game that the tribe seeks to operate. Rumsey 
Indian Rancheria ofWintun Indians v. Wilson, 64 F.3d 1250 (9lh Cir. 1995). Class III 

games, i f 'hey are allowed by the state, may be conducted only in conformity with a 

negotiated tribal-state compact entered into by the tribe and the state.

II. Enactment o f HB 272 or SB 165 would not “open the door” to Class IU  Indian

Gam ing in Alaska.

HB 272 and SB 165 are identical bills that would authorize, under various 

limitations, the operation o f card rooms in Alaska for the purpose of playing one or more

1 IGRA restricts Indian gam ing to activities conducted on ‘‘Indian lands " This is a significant 
restriction, and is discussed briefly in Part IV o f  this opinion, beginning on page 4
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specified “non-banking” card games2. The specified games are poker, pan, rummy, 

bridge and cribbage. Since the only games allowed under the bills are non-banking 

games, they would be considered as Class II games and not Class E l games.

IG RA  allows Class E l Indian gaming activity only i f  the activity is “located in a 

State that permits such gaming for any purpose by any person, organization, or entity.’̂  

Alaska currently does not permit any type o f Class E l gam ing activity, and nothing in . 
either HB  272 or SB 165 would constitute such permission. Kathryn L. Kurtz, 

Legislative Counsel, recently provided an opinion to Representative Pete Kott in which 

she concluded that HB 272 would authorize only Class E games and would therefore not 

provide a basis for any Class I I I  Indian gaming in Alaska. (Memorandum from Kathryn 

L. Kurtz to Representative Pete Kott, April 21, 2005.) 1 agree with her analysis, and 

rather than repeat it here, I have attached a copy o f her opinion to this letter.

I I I .  Authority of Indian Tribes to Conduct Class n  Card Games under Existing

Alaska Law .

IG RA , in 25 U.S.C 2710(b)(A), allows an Indian tribe to engage in Class II 

gaming on Indian lands within the tribe’s jurisdiction if

such Indian gaming is located within a Stale that permits such gam ing 

for any purpose by any person, organization or entity (and such gaming 

is not otherwise specifically prohibited on Indian lands by Federal law).

AS 05.15 currently allows charitable organizations and municipalities to conduct certain 

games that would be included within IG R A ’s definition o f Clac.s E games - specifically, 

bingo, pu ll tabs, raffles, lotteries and various lottery type “classics” such as he Nenana 

Ice Classic. Additionally, Alaska’s criminal code exempts from prosecution for 

gambling offenses “a player in a social game.” AS 11.66.200. “Social game” is defined 

in AS 11.66.280(9) as “gambling in a home where no house player, house bank, or house 

odds exist and where there is no house income from the operation o f the game.”

There are two alternative bases for concluding that IGRA would permit Indian 

tribes to operate the types of card games authorized under HB 272 and SB 165, even if  

neither b ili were enacted. The first is that under the authorizing language quoted above, 

Alaska allows “such gaming” - that is, Class II gaming - o f several types. It does snot 

matter that Class II gaming activity is limited to charitable organizations and 

municipalities. Alaska need only authorize these games for "any purpose by any person,

: B oth bills, at page 2, line 1, m ake it clear that the specified card games are "non-banking.” The 
Senate L abor & C om m erce Com m ittee Substitute for SB 165 contains additional language to further 
em phasize that only “non-banking" gam es arc allow ed The com m ittee substitute, at page 2. lines 18 and 
19, p rovides that w agers may be made only by a player with respect to his or her own game and that 
players m ay  not make a wager on b eha lf c f  another individual.
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organization or entity./ As noted above, the Ninth Circuit Court of Appeals has ruled 

that for a Class I I I  game; IGRA authorizes it only i f  state law permits the same type of 

game that the tribe seeks to operate.jThe Court has indicated however, that for Class II 

games, a less stringent standard w ill be applied, and a tribe may operate a Class II game 

i f  the state permits any person, organization, or entity to operate any Class I I  game. Sec. 

Rumsey Indian Rancheria o f Wintun Indians v. Wilson, 64 F.3d at 1258 n. 4. Under this 

analysis, IGRA would authorize Indian tribes to operate Class I I  card games solely by 

virtue o f current law authorizing charitable organizations and municipalities to operate 

certain Class II games.

Alternatively, it may be argued that the Rumsey analysis should not be applied so 

broadly where Class II card games are at issue. That is because IGRA makes a 

distinction in its definition of Class II games between bingo, pu ll tabs and other bingo­

like games on the one hand, and card games on the other. Specifically, IGRA defines 

Class II card games as games that “are explicitly authorized by the laws o f the State" OR 

that “are not explicitly prohibited by the laws o f the State and are played at any location 

in the State, but only if  such card games are played in conformity with those law's and 

regulations ( if  any) of the State regarding hours or periods of operation of such card 

games or limitations on wagers or pot sizes in such card games.” 25 U .S.C . 

2703(7)(A)(ii)(I) and (II) . Current Alaska law' meets that definition.

W hile  current Alaska law does not “explicitly” authorize non-banking card 

games, it clearly does not “explicitly” prohibit them, because o f the exemption in AS

11.66.200(b) from prosecution for players in social games. Moreover, since non-banking 

gambling is allow'ed in Alaska by players in homes, existing law' allows for gambling on 

card games “at any location in the State.” '

Thus, Indian tribes are authorized under IGRA to operate non-banking card games 

under Alaska law a^ it exists today. Enactment o f cither HB 272 or SB 165 would not be 

required as a prerequisite to that authorization.

IV . Territorial Restrictions on Indian Gamine in Alaska.

Even though IGRA would authonze Indian tribes to conduct Class II card games 

in Alaska under existing state laws, there are additional restrictions in IGRA that may 

serve to m inim ize the proliferation o f such gaming in Alaska. Indian tribes may conduct 

Class II and Class 111 gaming operations only on “Indian lands.” Indian lands are defined 

in IGRA . 25 U .S.C . 2703(4), as:

(A) all lands w'ithin the limits o f any Indian reservation; and

(B) any lands title to which is either held in trust by the United 

Slates for the benefit of any Indian tnbe or indiv idual or held by 

any Indian tribe or individual subject to restriction by the



United States against alienation and over which an Indian tribe 

exercises governmental power.

In Alaska, the only lands within an Indian reservation are those w ithin the 

Metlakatla reservation. The Alaska Native Claims Settlement Act revoked all other 

reserv es set aside for Native use and lands conveyed to regional and village Native 

corporations are held in fee simple by each corporation. Native corporation lands, then, 

do not fall w ithin the definition o f “Indian lands” because they are not within an Indian 

reservation, they are not held in trust by the United States, and they are not subject to any 

restrictions on alienation or sale.

Another category o f lands that arguably might constitute “Indian lands” are 

various Alaska village town sites. W hile  these lands were at one time held in trust, they 

have since been re-conveyed to the villages in fee simple and are now firee of any prior 

restrictions on the sale o f these lands. As a result, village town sites would not qualify as 

“Indian lands” for purposes o f IGRA.

The last category o f lands that may constitute “Indian lands” under IGRA are 

individual Native allotments. There are a number o f parcels o f land in this category 

scattered all over the state, and most, i f  not all, are held by individual Natives and are 

subject to federal restrictions against alienation. Thus, Native allotments would likely 

meet two o f the three requirements needed to qualify as “Indian lands.” What is less 

clear is whether Native allotments would meet the third requirement that the Tribe must 

“exercise governmental power” over the lands. This is a complex issue, however, and the 

result would depend on the facts surrounding the particular parcel in question and the 

extent to which a recognized tnbe actually exercises any government al powers within the 

boundaries o f that particular parcel.

Please let me know' i f  you have additional questions.

Pei ry Green
April 25, 2005
Page 5

Very truly yours,

Susan A. Burke

SAB:ps

Enclosure
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You asked whether this bill would affect Indian gaining in Alaska. I do not think this bill 
will open the door to class three gaming.

The federal Indian Gaming Regulatory Act (IGRA), 25 U.S.C. § 2701 et seq., gives 
Indian tribes the authority to conduct gaining and gambling on Indian lands. The Indian 
Gaming Regulatory Act divides gaming into three classes:

(1) Class I gaming includes social gaming for minimal prizes and 
traditional Indian gaining conducted at ceremonies or celebrations;
(2) Class II gaming includ bingo, lotto, pull-tabs, punch boards, tip jars 
and non bamting card games, as well as banking card games operated on 
or before May 1, 1988;' and
(3) Class EQ gaming includes casino-type gambling, pari-mutual horse 
and dog racing, lotteries, and all other forms of gaming that are not class I 
or II gaming.

Class I gaming on Indian lands is within the exclusive jurisdiction of the tribes and is 
excluded from the provisions of the IGRA. Class II gaming on Indian lands is within the 
jurisdiction of the tribes but is subject to the provisions of the IGRA, including oversight 
by the National Indian Gaming Commission. For example, an Indian tribe seeking to 
conduct bingo games could choose to do so under the authority c f state law or could do

1 Class II gaming does not include:

(i) any banking card games, including baccarat, chemin de fer, or 
blackjack (21), or
(ii) electronic or electromechanical facsimiles of any game of chance or 
slot machines of any kind.

25 U.S.C. § 2703(b).



so separately under a permit from the National Indian Gaming Commission. Class Ht 
gaming activities are lawful on Indian lands only if authorized by a tribal ordinance or 
resolution, the activities are conducted on lands located in a state that permits such 
gaming for any purpose by any person, organization, or entity, and the activities are 
conducted in conformance with a tribal-state compact entered into by the tribe and state.

The Act provides a framework for negotiation of a tribal-state compact — the tribe 
requests the state to enter into negotiations; upon receiving such a request, the state 
"shall" negotiate with the tribe in "good faith" to enter into such a compact.

There has been a good deal of litigation involving the various provisions of the IGRA 
since its passage. Some of that has involved the definition of "Indian lands." Although 
Alaska has only one remaining reservation, it is not safe to assume that there are no other 
"Indian lands" in Alaska. There certainly are parcels that arc held in trust by the United 
States that might qualify for purpoSL. of IGRA.

This under-ores the significance of the difference between class II and class HI gaming. 
If the legislature permitted class HI gaming in state law, it would pave the way for tribes 
to conduct class HI gaming on Indian lands under federal law'. How'ever, HB 272 permits 
only aon-banking card games, specifically poker, pan, nimrav, bridge, and cribbage 
games. Poker falls under IGRA's definition of class II games. 25 C.F.R. 502.3; National 
Lnd’-n Gaming Commission Opinion dated June 17, 1999, Re: Game Classification 
Opinion - "Poker Club.2" House banked card games, such as blackjack and baccarat, as 
well as player banked games, such as chemin de fer, are class IE games, 25 C.F.R. 502.4; 
National Indian Gaming Commission Bulletin No. 95-1, April 10, 1995, but those types 
of games are not permitted in card rooms under HB 272.

KLK :m ed
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2 According to this National Indian Gam ing Commission opinion, "Banking games, as 

commonly understood and defined in  the N IGC  regulations, are games in which the 

barker (usually the house) takes on, that is, competes against, all players, collecting from 

losers and paying winners. See 25 C .F .R . 502.11(c). Conversely, non-banking card 

games are games where players play against each other. Poker is the typical example of a 

non-banking card game." The opinion went on to conclude that the proposed poker club 

would constitute class n , rather than class H I gaming: "[A]s proposed, the players in the 

Nation's Club would play against each other in a non-banking format, not against the 

ho’ e or other banker. Turning Stone and its dealers would not have an interest, financial 

or otherwise, in the outcome o f any poker game. Thus, the poker games to be played a: 

the Club qualify as non-banking card games."
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A l a s k a  N a t i v e  B r o t h e r h o o d  

C a m p  2

M a y  3 , 2 0 0 5

T h e  H o n o r a b le  P e te  Kott 

A la s k a  S ta te  H o u s e  o f  R e p re s e n ta t iv e s  

S ta te  C a p ito l, R o o m  4 0 3  

J u n e a u , A la s k a  9 9 8 0 1

R E ; F in a n c e  C o m m it te e  S u b s t itu te  fo r H o u s e  B ill 2 7 2  "An A. * re la t in g  to 

c a rd  ro o m s  a n d  c a rd  o p e ra t io n s ."

D e a r  R e p re s e n ta t iv e  Kott,

T h e  A la s k a  N a t iv e  B ro th e rh o o d  C a m p  # 2  a n d  a ff il ia te d  c h a r ita b le  g a m in g  

o r g a n iz a t io n s  h a v e  e x a m in e d  H B  2 7 2  "An Act re la t in g  to c a rd  ro o m s  a n d  

c a rd  o p e ra t io n s ."  A fte r c o n s id e r in g  th is  le g is la t io n  t h o ro u g h ly  a n d  

c o n s id e r in g  p o s s ib le  im p a c ts  o n  c h a r ita b le  g a m in g , w e  h a v e  c o n c lu d e d  that 

th e re  is  n o  im p a c t  b y  the  e n a c tm e n t  o f th is  la w  o n  c h a r it a b le  g a m in g  

p e rm it te e s . O u r  o r g a n iz a t io n  h a s  b e e n  in v o lv e d  w ith  c h a r ita b le  g a m in g  

s in c e  b e fo re  s t a te h o o d . W e  w o u ld  lik e  it k n o w n  that w e  a re  not o p p o s e d  to 

th e  e n a c tm e n t  o f  th is  la w .

In the  c o u rs e  o f o u r  re v ie w  a n d  in d is c u s s io n s  w ith  le g is la to rs , the  q u e s t io n  

o f  the  p o te n t ia l o f In d ia n  G a m in g  u n d e r  the  F e d e ra l la w  en t it le d  th e  In d ia n  

G a m in g  R e g u la t o r y  Act ( IG R A )  h a s  a r is e n .

F ro m  o u r  p o in t  o f v ie w  a s  a  s ta te  p e rm itte d  c h a r ita b le  g a m in g  q u a lif ie d  

e n t ity , w e  s e e  n o  a b il it y  o n  o u r  p a rt to e x p a n d  o u r  b in g o , p u llta b  a n d  ra ff le  

p r o g r a m  in to  the  c a rd  ro o m  ac t iv it ie s  a s  a  re su lt  o f th is  la w . O u r  

o r g a n iz a t io n  a n d  o th e r  o r g a n iz a t io n s  in  the  c o m m u n it y  s u c h  a s  th e  F il ip in o  

C o m m u n it y , th e  M o o s e  C lu b , th e  E lk s  c lu b , E a g le s  a n d  o th e r  s im i la r  

o r g a n iz a t io n s  a re  c h a r te re d  a s  non-p ro fit fra te rn a l o r g a n iz a t io n s  u n d e r  

s ta te  la w  a n d  a re  no t e l ig ib le  u n d e r  IG R A .

W it h  re g a rd  to  In d ia n  T r ib e s  a n d  A la s k a  N a t iv e  tr ib e s  c a p a b il it y  to  h a v e  

c a rd  ro o m s , th e s e  e n t it ie s  c a n  e n g a g e  in  B in g o  a n d  re la te d  g a m e s  p la y e d
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a s  w e ll a s  n o n - b a n k in g  c a rd  g a m e s , if th o s e  g a m e s  a r e  o th e rw is e  la w fu l 

w ith in  s ta te s  w h e re  t r ib e s  c o n d u c t  th o s e  a c t iv it ie s . U n d e r  H B  2 7 2 , the  

fo llo w in g  g a m e s  a re  a u th o r iz e d : p o k e r , p a n , r u m m y , b r id g e  a n d  c r ib b a g e . 

T h e s e  a re  c o n s id e re d  n o n - h o u s e  b a n k  g a m e s . T h e re fo re , t h e s e  g a m e s  d o  

no t fa ll in to  th e  C a s s  III c o m m e rc ia l c a s in o  s ty le  g a m in g  o p e ra t io n  a n d  

th e re fo re , t h e s e  g a m e s  fa ll in to  th e  C la s s  II n o n - c o m m e rc ia l n o n - c a s in o  

s ty le  g a m in g  c a te g o ry . In  th is  c a s e , g a m e s  tha t a re  d e te rm in e d  C la s s  II, 

In d ia n  T r ib e s  a n d  A la s k a  N a t iv e  t r ib e s  a re  fre e  to o ffe r  it w ith o u t  a  T rib a l-  

S ta te  c o m p a c t .

H o w e v e r , it s h o u ld  b e  n o te d  tha t In d ia n  T r ib e s  a n d  q u a lif ie d  A la s k a  N a t iv e  

t r ib e s  h a v e  a  n u m b e r  o f h u rd le s  tha t th e y  w o u ld  h a v e  to  o v e rc o m e  in  o rd e r  

to p ro c e e d  w ith  c a rd  ro o m s  in  A la s k a . F irs t o f  a l l , a  T r ib a l g o v e rn m e n t  in 

A la s k a  w o u ld  h a v e  to h a v e  a  p r o p e r  cribal o r d in a n c e  e n a c te d  b y  its 

m e m b e r s  in  o rd e r  to p ro c e e d . S e c o n d ly , s u c h  t r ib a l o r d in a n c e  w o u ld  h a v e  

to b e  s u b m it te d  to th e  N a t io n a l In d ia n  G a m in g  C o m m is s io n  fo r  its a p p r o v a l. 

T h ird ly , s u c h  a  c a rd  ro o m  w o u ld  h a v e  to  b e  lo c a te d  o n  In d ia n  T ru s t 

P ro p e rty  i .e . a n  A ia s k a  N a t iv e  to w n  s ite  p ro p e r ty  o r  In d ia n  a llo tm e n t .

B a s e d  u p o n  o u r  e x is t in g  k n o w le d g e , it w o u ld  b e  v e ry  u n lik e ly  tha t w e  w o u ld  

s e e  a  p ro life ra t io n  o f  s u c h  c a rd  ro o m s  in  A la s k a  d u e  to th e  lim ite d  n u m b e r  

o f  p a rc e ls  o f  p ro p e rty  a v a i la b le  a t s t ra te g ic  lo c a t io n s  n e a r  u rb a n  c e n te rs . 

A n y  s u c h  p ro p e r t ie s  tha t w o u ld  b e  a v a i la b le  in  ru ra l A la s k a  a re  lik e ly  to b e  

lim ite d  in a c c e s s ib i lit y  a s  w e ll . T h e re fo re , th e  p ro c e s s  a n d  th e  n e e d  fo r 

s t ra te g ic a lly  lo c a te d  p ro p e r t ie s  m o s t  lik e ly  w o u ld  in h ib it  A la s k a  N a t iv e  tr ib e s  

fro m  e m b a r k in g  o n  th e  c re a t io n  a n d  o p e ra t io n  o f  c a rd  ro o m s .

It s h o u ld  b e  n o te d  h e re  that I w a s  a  c o m m is s io n e r  a p p o in t e d  b y  P re s id e n t  

C lin to n  o n  th e  N a t io n a l G a m b lin g  Im p a c t  S tu d y  C o m m is s io n  tha t p ro v id e d  

a  re p o rt to  th e  P re s id e n t  o f  the  U n ite d  S ta te s  a n d  to th e  C o n g r e s s  a n d  th e  

p u b l ic  o n  th e  cu rre n t c o n d it io n  o f  a ll fo rm s  o f g a m b l in g  in  A m e r ic a . In th e  

c o u rs e  o f th e  p re p a ra t io n  o f  th a t re p o rt o v e r  a  tw o  a n d  a  h a lf  y e a r  p e r io d , 

th e  c o m m is s io n s  u n d e r to o k  h e a r in g s  a n d  m a d e  f ie ld  v is its  to  a ll ty p e s  o f 

g a m b l in g  e s t a b lis h m e n ts  a c ro s s  A m e r ic a . B e in g  th e  o n ly  N a t iv e  A m e r ic a n  

o n  tha t c o m m is s io n  I w a s  a  p a rt  o f  a  s u b - c o m m it te e  tha t re v ie w e d  th e  

s ta tu s  o f In d ia n  G a m in g  b y  t a k in g  te s t im o n y  fro m  1 5 0  T r ib a l le a d e r s , 

v is it in g  m a n y , m a n y  In d ia n  c a s in o s  a n d  m e e t in g  w ith  g a m in g  o ff ic ia ls  s u c h  

a s  th e  N a t io n a l In d ia n  G a m in g  C o m m is s io n . I b e l ie v e  th a t th e  c o m m e n ts  

a n d  o b s e r v a t io n s  w e  h a v e  p ro v id e d  h e re  o n  H B  2 7 2  c o m p o r ts  w ith  th e  

f in d in g s  o f  tha t c o m m is s io n , IG R A  a n d  in fo rm a t io n  a v a i la b le  o n  

o p p o r tu n it ie s  a v a i la b le  to A la s k a  N a t iv e  tr ib e s .



A g a in , w e  w o u ld  lik e  to  g o  o n  re co rd  a s  e x p r e s s in g  n o  o p p o s it io n  to th e  

e n a c tm e n t  o f  H B  2 7 2 .

S in c e re ly ,

A L A S K A  N A T IV E  

B R O T H E R H O O D  C A M P  2

R o b e r t  W .  L o e s c h e r , C h a irm a n  

L e g is la t iv e  A ffa irs  C o m m it te e

C c : A n d r e w  E b o n a , P re s id e n t  A N B  C a m p  2
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Local bars draw  poker  
crow d s
By DOUG O'HARRA 
Anchorage Daily Nev/s
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Last Modified: May 5th, 2005 at 05 49 AM

Chips chattered like castanets. The faint 
chinking sound penetrated rocr. music and the 
yammer of about 100 patrons inside the log- 
walled Peanut Farm tavern. The dealer laid 
another hand across the table.

It's poker and it ’s legal. Right here. And it's 
gaining fast in popularity all over town.

A bill now working through the Alaska Legislature 
would legalize licensed card rooms offering poker 
and some other card games for money. But 
hundreds of Anchorage residents already bet and 
bluff for fun in local bars with no money involved.

As players peeked at cards and fingered their 
stacks Tuesday night, poker impresario Stu 
Rosenthal scanned 10 impassive faces at a couple 
of square tables pushed together near a window 
overlooking Campbell Creek. "Fifty to go," he 
said, asking for the m inimum bet.

With goatee and glasses, Rosenthal, 52, looks 
more like his day job: a ceramic artist of glazed 
vases. But he also runs Texas Hold 'Em poker 
tournaments at the bar and keeps things rolling 
fo r up to 50 competitors.

Aces showed in the middle. Knuckles rapped. No 
new bets.

The action settled on retired math teacher Steve 
Guthrie. Chewing gum fast, Guthrie seemed more 
interested in a baseball game on TV. He bet chips 
-- worth thousands if they'd been playing for
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money -- like hi jid n 't care much what 
happened.

"He's so hot, he doesn't even have to look at this 
cards," Rosenthal said.

Other players studied the ir hands. The reigning 
poker champ, who won a trip to Hawaii a couple 
months ago in the last 10-week tournament, 
folded. The guy in a leather vest and one of those 
tough-guy ponytails threw in his hand. So did the 
high school principal, the title insurance 
salesman, the asphalt quality control man, the 
college student.

"They're scared of you, man!" Rosenthal said

Guthrie smiled, raked the pot, and kept chewing.

Rosenthal used to run card rooms in California 
before he moved to Anchorage a few years ago. 
He thinks people shouldn't fear the closely 
regulated card rooms proposed by the bill -- 
assuming they m irror the friendly atmosphere of 
the no-money games now operating.

"I jus t want to convey how mainstream it is," he 
said. "It's not the sort of ominous, dingy, smoke- 
filled room where there are currents or 
undertones. ... These people would play for, like, 
a carrot -- firs t prize, a carrot."

Th t Peanut Farm began hosting the weekly 
games with sponsorship from Budweiser as a way 
to draw m o n business on Tuesdays, often a dead 
night, said bar manager Gary McCutcheon. Add in 
a dinner crowd bound for the Alaska Aces game 
across town, sunshine on the bar's outside deck - 
- and nine servers, six cooks and two bartenders 
were scrambling hard.

"On a night like this, we'll biast th ro jg h 10 kegs 
of beer and 100 burgers," he said.

Rosenthal's dealers included a radio deejay, an 
Alaska Housing manager and Anchorage's official 
"Bud Girl" from the local beer distributor. Among 
the players was Gabe Sam, a land manager 
originally from the In terio r village of Huslia. 
Legendary musher George Attla is his uncle, he 
said.

"So I'm the other Huslia Hustler -- of poker, that 
is," he said. "Tonight I'm going to win it all."

S itting at Rosenthal's table, Jim Bailey, principal 
of West High School, laid a Maduro Romeo &
Juliet cigar, still wrapped in cellophane, against
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his stacked chips. For luck, he explained later.

That's what the game's all about, he said. "And 
patience."

Tuesday's game began during the height of 
dinner hour amid deafening clamor by Aces fans. 
The stakes? A snazzy digital camera-binocular 
combo, plus seven seats in the championship 
tournament later in the month, with its grand 
prize o f two tickets to Hawaii.

Players began with chips worth 2,000 pretend 
dollars and were elim inated when those were 
gone. There were five tables to start. Periodically, 
Rosenthal raised the minimum bets and 
reshuffled the players, gradually elim inating one 
table afte r another.

A fter four hours, nine players remained and the 
game moved to a round table in a quieter non­
smoking room. While sports fans at the bar 
hooted a r I howled, the dealer dealt the cards. 
Bets began at 2,000, then jumped to 4,000.

Gabe Sam lost to two pairs: kings and sevens. 
"Good game, Gabe," they called as he left.

Diane Burd, an Anchorage housewife, went all in 
and lost against her husband, Jim, an engineer 
with Conoco Phillips.

And then there were two: Jim Burd and Dan 
Lmdblom, a 25-year-old asphalt inspector 
studying aviation at college. In a series of fast 
hands, the men traded enormous pots: 28,000, 
then 53,000. A dozen people stood around the 
table, applauding each new turn of the cards.

Finally the two men stared at the "flop," the cards 
in the middle everyone can use to make a good 
hand: a king, nine and seven.

"Ail in," said Lindblom, betting all his chips.

"What the hell, I'm with you," said Burd.

The dealer flipped over a five, then a three. 
Lindblom -- who had never played Texas Hold 'Em 
in public before -- threw down a pair o f fives, 
giving him three of a kind and the game.

He shook hands with Burd and took the camera 
from Rosenthal.

Lindblom said he'll be back. "Hawaii here I come."

Daily News reporter Doug O'Harra can be reached 
at do'harra@adn.com.
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J t l i f e Fill up your evening at fun events
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SILL ROTH / An-ho-agr CLl.ly Ntv.1
P oke players hone their skills in a Texas Hold 'em tournament at The Peanut Farm. Poker lovers will play for higher stakes —  including a trip to L as Vegas, a gold and dia­
mond bracelet and lunch with poker star Perry Green —  during the Texas Hold 'em Alaska State Championship on Saturday at the Egan Center.

Show of hands
Far Rondy tournament deals out poker fo r  a ll levels o f  fa n s



Origins of Texas 
Hold'em

By la ie y  Brogan
Anihowge Daily News .

G
etting into a friendly 
game of poker hasn’t 
been this easy since 
the Gold Rush days. 

Most trends take a 
to find their way north, 

epidemic of poker fever 
that has swept the nation didn’t 
take long to infect Alaska, and it 
has players sweating bullets at 
bars all across Anchorage.

One of those players is likely 
to walk out of the Egan Center 
Saturday night with a boatload 
of prizes as Alaska’s first state 
poker champion. But if you play 
your cards right, it could just as 
easily be you.

The inaugural Texas Hold 
’em Alaska State Champion­
ship begins at 5 p.m. Saturday 
as part of FUr Rendezvous, and 
while there have been qualify­
ing tournaments around town 
for months, a drawing will turn 
12 lucky spectators into partici­
pants. Tickets to get in the door 
and into the drawing cost $5.

‘With all the popularity of 
Texas Hold ’em around town, 
we thought it would be perfect 
for FUr Rondy,” event manager 
Susan Duck said Monday. 
^Anchorage bars have cer- 
^■ y found the Texas Hold 
elwcraze to be a good draw for 
poker-piaying patrons.

Since Latitude 61 stalled 
hosting tournaments two years 
ago —  and filling its parking lot 
—  bars all across town have got­
ten in on the action, and seven 
of them, plus one in Fairbanks 
and one in Mat-Su, will have a 
dozen of their best players in 
the FVir Rondy tournament.

As a three-time winner 
of the World Series of Poker, 
Perry Green is Alaska’s unof-

Texas Hold 'em Alaska 
State Championship
When: S p.m. Saturday 
Whet*: Egcn Center 
How much: $5 for spectators 
Web: www.furrondy.net 
www.perrygreenpoker.com

ficial dean of the decks and an 
unabashed enthusiast of the 
game. He says poker’s appeal is 
its combination of skill and luck.

“The best player always wins 
in chess.... In poker, you can be 
a good player and beat a great 
player pr you can be a mediocre 
player and sometimes get lucky 
enough to beat a great player.” 

Before heading to Las Vegas 
this summer for the 2006 World 
Series of Poker, Green plans to 
have lunch with Alaska’s first 
state champion. But he doesn’t 
want to venture a favorite.

“We have a lot of great play­
ers in Alaska," he said. “My 
favorite will be the one who 
wins it.”

Becoming a good player 
requires practice, but with 
about two dozen Anchorage 
bars hosting tournaments on 
a regular basis, it isn’t hard to 
find someplace to hone your 
skills. You might prefer to prac­
tice online from the comforts of 
home, but you certainly aren’t 
going to get any better at read­
ing someone’s poker face on: 
line. Plus it’s not as much fun.

“It’s like a social event,” said 
Latitude 61 manager Jeff Ma- 
tosky. “Everybody knows each 
other.”

A player in a recent FUr 
Rondy qualifying tournament, 
Ryan Doemer, 24, likes playing 
at the bars because it allows

The history of Texas Hold 'em is 
a bit murky, but it is believed to 
have originated in Robstuwn, 
you guessed it Texas, sometime 
in the early 1900s. It became 
popular with ranch hands 
because play moves quickly and 
it allows a maximum number 
of players to participate using a 
single deck.

h in  to help his game without 
hurting his pocketbook 

“The best thing about com­
ing to these games is that 
they’re free.... You’re going to 
leave happy because you’re not 
going to lose any money,” Doer- 
ner said.

Many of the 140 players in 
the tournament will know each 
other and their tendencies, 
but it might be an unknown 
who comes out of the audience 
and ends up having lunch with 
Green.

If the prestige of becoming 
FUr Rondy’s first state cham­
pion isn’t enough to make you 
want to get into hand-to-hand 
combat with Alaska’s best 
Texas Hold ’em players, maybe 
tne tournament's prizes 'will, 
'"he winner will get the lion’s 
share of loot that includes two 
tickets to Las Vegas, a gold and 
diamond bracelet, a men’s or 
women’s fur hat and a limited- 
edition bmith and Wesson 
.38-caliber pistol.

The doors open at 5 p.m., 
and the drawing to see which 
faces in the crowd become 
players at the tables will be at 
5:30 p.m. Spectators get one 
raffle ticket with the purchase 
of their venue-entry ticket, but

Table talk
Some local watering holes whi 
patrons can play poker

Latitude 61
4846 Old Seward Highway, 562-5701 

8 p.m. daily

Peanut Farm
5227 Old Seward Highway, 563-3283 

6 p.m. Tuesdays

TheO
4801 Old Seward Highway, 561-9157 

7:30 p.m . Mondays

Chilkoot Chariie's
2435 Spenard Road. 272-1010 

Sign-up 6:30 p.m . Tuesdays

Nortf) Slope Saloon
11501 Old Glenn Highway, 694-9120

3 p.m. Sundays an d  7 p.m. 
W ednesdays

Crazy Horse
•6th and Gambell, 279-1231

6 30 an d  9:30 p.m . Mondays- 
W ednesdays

Eddie's Sports Bar
6300 Old Seward Highway, 563-3970 I

7 p.m. W ednesdays a n d  [I
Thursdays ft

Last Frontier |
369 Muldoon Road, 338-9922 |

7 p.m. Sundays-W ednesdays u 
(6 p.m. sign-up) O

an unlimited number of raffl I  
ticket:, can be bought for $5 || 
each. |]

► Dally Nev, sports copy desk < I  
Casey Brogan can be reached I  
cbrogan@ adn.com. u

http://www.furrondy.net
http://www.perrygreenpoker.com


Green: Legal gambling in the cards
LOBBYING: State needs to tap into national craze; first step is commission.

By PAULA DOBBYN 

Anchorage Daily News

(Published: August 30, ?005)

The man dubbed "Alaska's Poker Guru" pitched the Anchorage business community 

Monday on his efforts to legalize card rooms in the state.

Semiretired furrier Perry' Green told an Anchorage Chamber o f Commerce lunch 

audience that poker is a booming industry that Alaska should tap to diversify its oil- 

dependent economy.

"It’s not shady," Green said. "It's a mainstream activity."

Green is a well-known gambler who has competed in such major tournaments as the 

World Series o f Poker. In the past year, he has spent tens o f thousands o f dollars on 

lobbyists to try to persuade the Alaska Legislature to sanction legalized gambling, 

according to state financial disclosures. The efforts have failed so far, but Green said 

Monday that he's closer than ever to having enough support to get a bill passed.

"This Legislature has matured enough to see poker as a viable business," Green said.

Last vear, he pushed for legislation to establish a state gaming commission that would 

have had tin. authority to license an international casino at a failed fish plant in South 

Anchorage. The casino b ill narrowdy passed the House but died in the Senate.

Green retooled his strategy this year. He got Rep. Pete Kott, R-Eaglc River, and Sen.

John Cowdery, R-Anchorage, to sponsor bills that would legalize card rooms in Alaska 

where people could play poker, cribbage and other games for money. The b ill passed the 

House bui bogged down in the Senate Judiciary Committee.

Meanwhile, sponsors of legalized video poker are collecting signatures to gel an initiative 

on the 2006 fall ballot that would create a gaming commission. The panel would be able 

to authorize v'deo poker, slot machines and other gamer without legislative approval.

On Monday, Green promoted what he considers the virtues o f gambling, describing it as 

a billion-dollar industry that would bring the state millions in tax revenue and provide 

employment.

"This industry provides decent jobs," he said.

Not-for-profit card games and tournaments are a growing form of entertainment in bars, 

Green said.



"People are demanding it.”

People play cards in their homes, and scores o f illegal, underground games are held 

routinely, Green noted. A ll the legislation would do ;s bring into the open what's already 

happening and make it legal, in his view.

Cowdcry, who attended the luncheon, agreed, illic it activity often accompanies the illegal 

games, he said. The b ill to legalize card games and impose restrictions t.n them would be 

good for the state, the senator said.

"It w ill take it out o f the underground. This w ill clean up the whole thing," Cowderv said.

Sen. Hollis French, D-Anchoragc, also attended Green's talk. A member o f the Senate 

Judiciary Committee, French said he has reservations about legalized gambling and voted 

against the casino b ill. The casino would have been in his district, and he opposed giving 

an exclusive gambling license to a single operator.

French said he opposes electronic gaming because the machines are addictive and mind- 

numbing, among other drawbacks. While he's open to the idea o f card rooms, he said, he 

hasn't made up his mind whether he'll support Cowdery’s bill.

A staunch opponent o f legal, for-profit gambling is Rep. Harry Crawford, a Democrat 

who represents part o f East Anchorage. Crawford said he watched his hometown o f 

Shreveport, La., suffer after riverboat gambling was legalized. He doesn't want it to 

happen in Alaska.

"Studies show' that for every dollar that we take in from gambling, we have to pay out 

three dollars in (social) services," Crawford said. The people hurt the most by gambling 

are those w'ho can least afford it, he saiJ. adding. "It doesn't add much to the state 

economy, and it takes so much with it."

Crawford said he can't imagine the Senate Judiciary Committee voting to legalize card 

rooms, which he described as a thinly disguised attempt to usher in casinos, electronic 

gaming and other form4; of gambling.

While he's focused now on card rooms. Green hasn't given up on the idea o f casinos in 

Alaska. He's also in favor o f Internet gaming. Green mentioned in his talk that he recently 

won $18,000 playing online poker.

Asked whether poker is about luck or skiP. Green said hi? answer depends on whether 

he's w inning or losing. So would he bet that the Legislature w ill approve card rooms next

session?

Green wouldn't wager but described himself as "hopeful."

Daily News reporter Paula Dobbyn can be reached at pdohbvnujradn.com.
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#160 ©  Copyright 2003, all rights reserved worldwide Gambling and the Law® is a registered 

trademark o f Professor I Nelson Rose, Whittier Law School, Costa Mesa, CA

Florida Raises Poker Stakes (A Little)

It is difficult to get a state to legalize a new form of gambling. But it is nearly impossible to get the 

stakes raised once the cards have been dealt.

Florida is the latest example of this political rule.

Racetracks in Florida, like racetracks everyw'here, have been searching for years for a way lo bring in 
more gambling dollars. Consistently denied the right to operate slot machines and video lottery 
terminals, the tracks turned to card games.

Banking Blackjack would have been best, but did not look like it could get through the State Legislature. 

But poker was a different (political) game.

In 1989, the Legislature decided that the government should not be wasting its time going after small- 

stakes games. In fact, the law literally called the games "Pcnny-ante" defined as "a game or series of

•
 games o f poker, pinochle, bridge, rummy, canasta, hearts, dominoes, or mah-jongg in which the 

winnings of any player in a single round, hand, or game do not exceed $10 in value."

Over the years, pcnny-ante games were allowed to be played not only in people’s homes, but also in 

mobile home parks and publicly-owned community nters.

So, in 1996, the Legislature passed a law that beginning January 1, 1997, licensed pari-mutuel facilities 

could open commercial cardrooms.

Great idea, with just one hitch: cardrooms were stuck v ith the same penny-ante limits: "The winnings o f 

any player in a single round, hand, or game may not c>a ed $10 in value. The fee charged by the 

cardroom for participation in the game shall not be included in the calculation o f the limitation on the 

pot size provided in this paragraph."

Notice the club can charge a fee, which was a good thing, considering it had to supply not only the 
facilities but also a non-playing dealer.

The plan was to lobby first for penny-ante poker and then get the Legislature to raise the limits. It did 

not happen

Imagine what those game were like. The total pot could not be more than $ |0. I talked with players and 

operators who said i f  you had five players at a table, everyone would chip in $2.00 and that was it, no 
raising, no more bets o f any kind.

http://www.gamblirigandlheIaw.com/columns/160_FloridaJong.htm 1/11/2006
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To get around the low lim it, operators tried to expand the definition o f "poker." 1 testified as an expert 
witness on behalf o f the State that a game where each player got two cards and tried to get closer to 21 

than his opponent was not poker.

We won, but even the State attorney thought the $10 limit on pots for poker games was silly.

Every attempt to get the Legislature to raise the stakes failed; until this year, when a b ill finally made it 

through both houses. In August, 2003, Gov. Jeb Bush (R.) decided »c not tu veto the b ill. He said limits 

placed last year on when cardrooms could operate made the b ill acceptable. But Gov. Bush's main 

reason for letting the b ill become law was, according to TheLedger com, "It is changing, kind of, the 
rules o f a poker game, taking away one thing and adding another and that really doesn’t expand 

gambling."

Was he correct?

The b ill, HB 1059, eliminates the $10 pot lim it. But it replaces it with these new limits: "The cardroom 

operator may limit the amount wagered in any game or
series o f games, but the maximum bet may not exceed $2 in value. There may not be more than three 

raises in any round o f betting."

It w ill certainly change what was nothing more than a lottery into something resembling true, low stakes 

poker. But w ill it greatly expand the games.

My guess is yes.

Although there is a lim it on bets and the number of raises per round, there is no lim it on the number of 

rounds. Games like 7-Card Stud can get prettv expensive, but there is now every incentive to be 

inventive. I bet the first thing we see is the rules of Texas Hold'cm being changed, so that there is a 

round o f betting after the first down card and after each individual up card.

The lesson is: i f  you are fighting to legalize a new form of gambling, start with the stakes you want from 

the beginning. Your chances of getting the Legislature or voters to raise the limits once the law has been 

passed is about the same as your w inning the World Series o f Poker.

HB 1059

END

Professor 1 Nelson Rose is recognized as one o f the world's leading authorities on gambling law. His 

website is www.GamblingAndTheLaw.com
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" T O T A L  2 1  b y  S t e p h e n  W  C u s t e r ,  P h D

W h y  A l l  T h e s e  S t u p i d  L a w s ?

A LOOK AT WHAT'S BEEN HAPPENING ON THE LEGAL FRONT 
SINCE THE GULF COAST DEVASTATION

evcral yr'̂ i ago when I visited the casinos in Biloxi
S  and Gulfport, Mississippi I asked what Ira  sure 

every tounst that visits the area asks what's going 
to happen to these casino barges when the first self- 
respecting hum cane blows through? Katrina answer that 
question, and the answer is exactly what anyone smart 
enough not to split tens or double down with 12 would 
have expected In fact. I suspect a hurricane with less fury 
than Katrina would have had much the same results, at 
least as far as the casinos were concerned

This leads to the question, why would anybody
put these casinos in arguably the most ________
venerable place in America’ The short 
answer is that's where tiie Mississippi 
legislature said they had to be But 
this begs the question Why would 
the politicians require such a thing?
Man) people who oppose motorcycle 
helmet laws, mandatory seat belt laws 
and other laws designed to protect us 
from ourselves argue that "you can t 
legislate against stupidity .“ They may 
have a point, bui requiring gambling 
barrages to be unprotected in the 
Gulf of Mexico is “legislating stupidi­
ty.’ How can vou defend that?

Perhaps the Mississippi legislature 
feels that if casinos are going to make money from people 
gambling they should take some nsk themselves However 
if there cs anything casino owners know how to do, it's lay 
off risk I suspect the financial burden of the destroyed 
gambling barges will be bomc by insurance companies 
(read that as you and me) and taxpayers (that s you and me 
again).

Mississippi politicians are not alone in pulling illogical 
and arbitrary restrictions on legalized gambling In New 
York State you cannot have slot machines, but “Video 
Gaming Devices’ are fine. What's the difference, you ask?
Vi ell, slot machines have slots and V ideo Gaming Devices 
have slits But today's slot machines also have slits so you 
can slip those hundred dollar bills m, but the Video Gam-

II S BEEN SAID THAI 
USING-GAMBLING’
I AXES 1G  EINANCF 

IHE ( O S I O f 
GOVERNMENT i j A
tax o n  ihe; st u pid :

ANY POLITICIAN HAS 
‘TO LOVE THAT'

have a slit for a casino debit card You 
ourchasc the card from the casino, and 
if you run out of money there will be a 
casino employee there to sell you more 
debit before you can say, “It s about 
time I get home anyway *

In Illinois, casinos cannot operate 
24 hours a day Twenty-two is fine, but 
not 24, and in Canada, casinos can stay 
open ail night and be on dry land, but 

they can t play craps Ev ery other game 
anyone can come up with is there - hut no

craps in Canada
In Missouri you can only purchase $500 worth of 

chips every two hours On the surface this seems like a 
way to keep people from getting carried away in the 
moment and losing more than they can afford But that s 
just the surface, the reality is that it accomplishs very little. 
First, the rule doesn't prohibit a player from purchasing 
more than $500 in two hours, but rath', r die casino divides 
ihe day into two hours intervals, say 12 o 'clock to 2 
o'clock, 2 o'clock to 4 o clock and so forth. You can i pur­
chase more than $500 worth of chips in any interval So 
you can buy $500 worth of chips at a minute belt re 2, and 
another $500 a few minutes later after 2 But that’s it until 
•J o’clock, right? Wrong Most Kansas City casinos arc two
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nvcrboats docked on different sides of 
a pier Legally these arc different casi 
nos. So after you buy your $1,000 
w orth  of ch ip s on on e  boat, walk 
across the pier and do it all again Just 
in ease your timing is off, the other 
boat measures two-hour intervals on 
the odd hours If this isn't enough, you 
can drive five minutes to another casi­
no and stan with a clean slate 

Why all these strange rules" 
Gambling offers politicians two 

things -licy can t resist First, free mon­
ey Casinos create jobs, pay taxes, bring 
money into town and ask very little in 
government se n  ices It's  been said 
that using gambling taxes to finance the 
cost of government is a "tax on the stu­
p id .' Any politician has to love that 
Money without angry e-mails from the 
Taxpayers' I'nion

The only objections occasionally 
come from social or religious reform­
ers. And this gives politicians the other 
thing they can t rcsist-an opportunity 
to be self-righteously against evil, things 
like gambling and other w eaknesses of 
the flesh.

Of course, to get the free money 
politicians have to legalize gambling, 
and to oppose evil they have to  be 
against it For most of us this would be 
a problem, and that's why we are not 
politicians These restrictive laws allow 
politicians to play both sides They' can 
get the free money by legalizing gam­
bling, w hile boasting to  their co n ­
stituents about how they stood up to 
the gambling interest

I can hear the Mississippi State 
Senator reviling  gam bling as the 
scourge of the land (no mention of the

OF COURSE, TO GET 
THE FREE MONEY 
POLITICIANS HAVE 

TO LEGALIZE 
GAMBLING, AND TO 
OPPOSE EVIL THEY 

HAVE TO BE 
AGAINST IT.

water), or the Illinois legislator pro mis 
mg his Bible Belt constituents that no 
one in Illinois will ruin their family's 
lives by gam bling all day and all 
mght-22 hours a day should do it The 
Missouri congrcsspcrson can reassure 
her constituents that no one will lose a 
week's salary in a few hours in a Mis­
souri casino (at least not w ithout walk­
ing across the pier).

I'm sure that when the full story of 
the devastauon, both human and finan­
cial, in the wake of Hurricane Katnna is 
told, the unnecessary loss of the Gulf 
Coast casino will be one of the less con­
sequential sacrifices due to political 
demagoguery, it just happens to one I 
can personally relate to ♦

Stephen Custer is an  expert in statistics 

and probability theory and has taught at 
several universities He cunently  lives in 

Las Vegas where he applies these skills at 
the blackjack and poker tables He is the• 
author o f  a new book, 21 a journey Mem 
oirs of a Professional Gambler, a chronicle 

o f  his yearlong journey across America 

playing blackjack Pot more information, 
or to contact the author, visit 

www 21 ajoumey com
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BOB CIAFFONE )
COMMENTARIES AND PERSONALITIES

A n  U n c o n s t i t u t i o n a l  

A n t i - G a m b l i n g  S t a t u t e

A violation of Fourth Amendment protection 
against unreasonable search and seizure?
I n a couple of previous columns, 1 discussed some legal 

points connected with a recent poker bust in South 
C arolina, in which some people holding a poker tour­
nam ent in their apartment-complex recreation room 

were arrested I pointed out that the South Carolina statute 
they were charged under has no counterpart in any other 
state, and is constitutionally suspect. If a statute prohibits a 
substantial am ount of constitutionally protected behavior, 
the whole statute is invalid and cannot be used to prosecute 
anyone, even someone who engages in behavior il. u is not 
constitutionally protected.

Here is part of the statute in question 
“SECTION 16-19-40. UNLAWFUL GAMES AND BET­

TING. If any person shall play at any tavern, inn, store for the 
retailing of spirituous liquors or in any house used as a place of 
gaming, barn, kitchen, stable or other outhouse, street, high­
way, open wood, race held or open place at (a) 3n> game with 
cards or dice, (b) any gaming table, commonly called A, B. C, 
or E. O, or any gaming table known or distinguished bv any 
other letters or by any figures, (c) any roley-poley table, (d) rouge 
et noir, (e) any faro bank (f) any other table or bank of the same 
or the like kind under any denomination whatsoever or (g) 
any machine or device licensed pursuant to Section 12-21-2720 
and used lor gambling purposes, except the games of billiards, 
bowls, backgammon, chess, draughts, or whist when there is 
no betting on any such game of billiards, howls, backgammon, 
chess, draughts . . .” (the rest of the statute discusses penalties).

You can see that the statute attempts to  ban many non- 
gambling games, as well as gambling games. This is shown 
by the name of the section (“unlawful games and betting” 
rather th an  "unlawful gambling"), the fact that the words 
“used as a place of gaming" appear in the middle of the stat­
ute (modifying only "store" and “house") rather than  at the 
beginning, and most importantly, by the part that specifies 
which nongambling games ate legal (implying that there arc- 
other nongam bling games that are illegal)

This statute makes one wonder if ihe government can go

this far in the pursuit ot morality. It appears in th is statute 
that we are somehow being denied a fundamental right. In 
any law case that might be appealed and go to a higher court, 
such as a state Supreme Court or the U.S. Supreme Court, it 
is necessary that an argument be used tit front of such a body 
that was brought up in the initial trial. So, we must find out 
which right is being violated, and where in our Constitution 
the pa. 'icular fundamental right is stated or implied

All of the cases used in this column are U S  Supreme 
Court cases. According to the U.S. Supreme Court, a tun- 
damental right is "implicit in the concept of ordered liberty" 
such that "neirher liberty nor justice would exist if the> were 
sacrificed" (Palco v. Connecticut, 19)7). In Moore v. East 
Cleveland (1977), the court used the term "deeply rooted in 
this nation's historv and tradition " Is playing games with cards 
or dice important enough to fit such a lofty description;

It would be nice if there were something in the First 
Amendm ent to pin our hopes on, as that law is considered 
to be the essence of a free society “Congress shal! make 
no law respecting an establishment o f religion, or prohibit­
ing the tree exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably 
to  assemble, and to petition the Governm ent for a redress of 
grievances." Unfortunately, the right to assemble is directly 
connected to the part about petitioning the government, 
and probably does not include assembling to play catd 
games. The South Carolina statute does look like it might 
infringe on our freedom ot religion, as there are some social 
fundamentalist religions that frown on cards and dice, and 
they may have foisted their view into the law. However, it 
seems better to look elsewhere in the C onstitution tor a 
clearer and more suitable place to claim thar one of our basic 
rights is being stomped on by the statute in question.

I believe the right place to look for a Constitutional 
infringement on ciur rights is the Fourth Amendment, which 
reads; "The right of the people to be secure in rheir persons, 
houses, papers, and effects, against unreasonable searches
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and seizures, shall not be violated, and no warrants shall 
issue, but upon probable cause, supported by oath or affirma­
tion, and particularly describing the place to  be searched, 
and the persons or things to  be seized" O f course, the police 
had a warrant to bust the poker game. Does this mean the 
players were not protected by the Fourth A m endm ent' 

Fortunately, the Fourth Amendment is interpreted to 
mean more than just a warrant needs to be issued in order 
for an invasion by the police to be reasonable Here are some 
quotes from the U S- Supreme Court in an unrelated case, 
Lochner v New York, 1905. "It must, of course, be conceded 
that there is a limit to  the valid exercise of the police powet 
by the s ta te ” “Is this a fair, reasonable, and appropriate 
exercise of the police power of the state, or is it an unreason­
able, unnecessary, and arbitrary interference with the right 
of the individual to  his personal liberty ..." In the 1923 case 
Meyer v. Nebraska, Justice McRevnolds explained the word 
“liberty" by writing, “W ithout doubt, it denotes not merely 
freedom from bodily restraint, but also ... to en|oy those 
privileges long recognized at common law as essential to the 
orderly pursuit of happiness by free men.”

I think the answer to that question of whether this partic­
ular South Carolina statute is an unreasonable interference 
with personal liberty musr be that although it is reasonable to

To S e e  M y Pair You’d  
B e tte r  Hope for a  H urricane .

DtlIf toaraamaata •7 Diys a Weak
Wain} upscale poker play environment

1727)812-3339 - www.OerbyLane.com 
ST. PETERSBURG. FL
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raid a place where there is illegal gambling, tt is not cason- 
able to  raid a place because people arc playing a nongambling 
game with cards or dice. Otherwise, you could not play even 
bridge or Monopoly with your family and friends. Imagine 
the police breaking down a door and raiding such a game.

Ever 'incc the 14th Amendment was passed after the Civil 
War, our federally guaranteed constitutional rights also must 
be acknowledged and observed by all state and local laws In 
the 1949 case Wolf v Colorado, the C ourt said, “The sccu 
rity of one's privacy against arbitrary intrusion by the police 
— which is at the core of the Fourth Amendment — is basic 
to a free society. It is therefore implicit in the concept of 
liberty and as such is enforceable against the states through 
the Due Process Clause" (of the 14th Amendment). In Ker v. 
California (1963), the C ourt S3id that federal constitutional 
standards of reasonableness of searches "is the same under the 
Fourth and 14th Amendments," meaning the states are bound 
by federal standards in this area. In the famous 1963 case 
Gideon v. Wainright. there is a part that reads, "Any state 
conduct which is grossly unfair denies due process of law."

A statute forbidding the playing of nongambling card games 
is an overreach of the states power to enforce morality. It might 
be argued that the pan of the South Carolina law that is con­
stitutionally suspect is not enforced by the police However, 
nonenforcemerit is irrelevant, as per Epperson v. Arkansas, the 
evolution case discussed in my previous column.

The South Carolina statute also should be voided for vague­
ness. In Papachrtstou v. Jacksonville (1972), the C  Tt, in strik­
ing down a city vagrancy law, said, "A law is void for vagueness 
if it tails to give a person of ordinary intelligence fair notice 
that h.s contemplated conduct is forbidden by the statute." The 
Coutt additionally said the Jacksonville law "makes criminal, 
activities which by modem standards are normally innocent" 
and "puts unfettered discretion in the hands of the Jacksonville 
poi.ve.” These are exactly the things the South Carolina law 
forbidding games with dice or cards does! All you need to do is 

| change the word "Jacksonville" to "South Carolina."
I believe that South Crrolina has a law violating our 

Fourth Amendment protection against unreasonable search 
and seizure. It is the only state in the nation that tries to forbid 
nongambling games that use dice or cards. The statute in ques­
tion cannot legally be used to enforce gambling violations. It 
is facially invalid, meaning no one can be prosecuted under it. 
The net result is that the state of South Carolina will have the 
opportunity to bring its gambling laws into the 21st century ♦

Bob Ciaffone has authored four poker books, Muidie Limit Holdem 
Poker (available at CardPlayer.com), Pot-hmit and .Vo-limit Poker, 
Imprasv Your Poker, and Omaha HoUem Poker. Cuiffone is avail - 

able for poker lessons e-mail thecoach@chartermi net. His website 
is wwu.pokercoach us, where you can get his rulebook, Robert's 
Rules of Poker, for free.

http://www.OerbyLane.com
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COMMENTARIES AND PERSONALITIES

S o u t h  C a r o l i n a  G a m b l i n g  L a w s
Archaic laws likely to be tested in 
South Carolina

I n my last column, I described how a group of men 
from South Carolina, mostly businessmen, were 
playing in a friendly poker tournam ent in their 
apartment-complex recreation room and were 
busted by th e  police, Their lawyer, Jeff Phillips 
(himself a poker player), tolJ me they were charged 

under Section 16-19-40 of the SC Penal Code. The statute 
they were charged under is unique in state law. This is 
an anti-gambling statute that is combined with a portion 
that forbids nearly all games played with dice or cards, 
whether or not any wagering is involved. No other state in 
the nation attem pts to  regulate the mere playing of games, 
as opposed to  gambling Here is the statute, which was 
passed by the South Carolina Legislature on Dec. 18, 1802, 
in much the same form as it exists today. I received this 
information about ’he statute date over the phone from the 
Coleman-Koresh Law Library reference desk in Colombia, 
the capital city of Sout i Carolina. Note part (a).

“SECTION 16-19-40 . UNLAWFUL GAMES AND BET­
TING. If any person shall play at any tavern, inn, store lor the 
retailing of spirituous liquors or in any house used as a place 
of gaming, barn, kitchen, stable or other outhouse, street, 
highway, open wood, race held or open place at (a) any game 
with cards or dice, (b) any gaming table, commonly called A, 
b, C, or E, O, or any gaming table known or distinguished by 
any other letters or by any figures, (c) any roley-poley table, 
(d) rouge et neir, (e) any faro bank, (f) any other table or 
bank o f the S3me or the like kind under any denomination 
whatsoever oi (g) any machine or device licensed pursuant 
to Section 12-21-2720 and used for gambling purposes, except 
the games of billiards, bowls, backgammon, chess, draughts, 
or whist when there is no betting on any such game of bil­
liards, bowls, backgammon, chess, dr ghts, or whist or shall 
bet on the sides or hands of such as do game, upon being 
convicted thereof, before any magistrate, shall be imprisoned 
for a period of not over thirty days or fined not over one hun­
dred dollars, and every person so keeping such tavern, inn, 
retail store, public place, or house used as a place for gaming

or such other house shall, upon being convicted thereof, upon 
indictment, be imprisoned for a period not exceeding twelve 
months and forfeit a sum not exceeding two thousand dollars, 
for each and every offense."

Here is another South Carolina statute (not used in this 
case) that is even more outrageous, forbidding all games on 
the Sabbath This one was passed in 1799, and at tha t time 
pertained only to  Sullivan Island in South Carolina, m i l  
later extended to  be statewide.

“SECTION 16-19-70 . KEEPING GAMING TABLES 
OPEN OR PLAYING GAMES ON THE SABBATH. W hoever 
shall keep or suffer to be kept any gaming table o r permit 
any game or games to be played in his house on the Sabbath 
day, on conviction thereof before any court having jurisdic­
tion, shall be fined in the sum of fifty dollars, to be sued for 
on behalf of, and to  be recovered for the use of, the State "

As you see, the first statute declares playing any games 
using cards or dice unlawful (whist and backgammon are 
exempted). The second statute states that you cannot permit 
any game or games to be played in your house on the Sabbath. 
These laws are so offensive that they make you wonder how 
they could exist in the United States of America. I would like 
to take you through the legal reasoning process that shows 
they are not constitutional, and that the poker players cannot 
be convicted of a crime under the statute that they violated.

The due process clause of the 14th Amendm ent to the 
Constitution not only guarantees us procedural due process, 
but substantive due process. This means that the lawmaking 
ability ot a state is not unlimited. The ability of a state to 
make laws is restricted in order to  guarantee fundamental 
fairness, justice, and liberty. States are not permitted to  enact 
laws without having a legitimate governmental interest in 
regulating or prohibiting an activity. In the 2003 Patrick case, 
the U.S. Supreme Court said, "If the substance, meaning, or 
effect of a iaw or action of a government infringes upon a 
fundamental tight to libertv, then the state must show that 
its infringements are necessary to achieve some compelling 
governmental interest." O ne of our fundamental rights is
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Quick reference to South 
Carolina's Unlawful 

games and Betting laws

g u a r a n t e e d  by  t h e  F o u r t h  A m e n d m e n t  t o  t h e  C o n s t i t u t i o n ,  

w h ic h  s ta te s  i n  p a r t ,  " T h e  r ig h t  o f  t h e  p e o p le  to  b e  secu re  in 

th e i r  p e r so n s ,  h o u se s ,  p ap e r s ,  a n d  effects ,  a g a in s t  u n r e a s o n ­

ab le  s e a r c h e s  a n d  se izures, sha l l  n o t  be v io l a t e d  . . . "  Tin.- due- 

p ro cess  c lause  h a s  a lso  b e e n  u t i l ized  r j  r e c o g n iz e  u n e n u m e r ­

a te d  r i g h t s  l ike t h e  r ig h t  t o  p r ivacy .

A  s ta te  is a l lo w e d  t o  laws ag a in s t  g a m b l in g  in  o rd e r  

to  f u r t h e r  t h e  le g i t im a te  s ta te  in te re s t  o f  p r o t e c t i n g  m o r ­

als. A  law a g a in s t  p lay in g  an y  g a m e  t h a t  uses  c a r d s  o r  d ic e  

is a n  o ve r ly  lo n g  s t r e t c h  by t h e  s t a te  in  p r o t e c t i n g  m ora ls ,  

a n d  is h n h l y  u n l ik e ly  t o  pass a  c o n s t i t u t i o n a l i t y  tes t.  Laws 

like t h e  s t a tu t e s  a b o v e  look  like th e y  reflec t  a supe rs t r ic t  

view o f  m o r a l i t y  h e ld  by a  few sm a l l  re l ig ious g ro u p s  such  as 

t h e  P u r i t a n s  t w o  i r t h r e e  c e n t u r i e s  ago,  a n d  a re  stil l b e in g  

in f l ic ted  by t h e  st. te  uf  S o u t h  C a r o l i n a  u p o n  o u r  w o r ld  o f  t h e  

21st c e n t u r y  T h i s  m ay  b r in g  t h e  F irs t  A m e n d m e n t  p r o t e c t i o n  

ag a in s t  t h e  e s t a b l i s h m e n t  o f  a s t a te  re l ig ion  i n to  t h e  p ic ture .

H e r e  a r e  s o m .  legal  p o i n t s  t h a t  w o rk  in  favo r  o f  t h e  

p o k e r  players:

1. If  a s t a tu t e  h a s  a s u b s t a n t i a l  p a r t  o f  it t h a t  is u n c o n s t i ­

t u t i o n a l .  t h e  w h o l e  s t a tu t e  is in v a l id .  E v e n  i f  t h e  p a r t  o f  it 

t h a t  p e r t a i n s  t o  y o u r  p a r t i c u l a r  a c t iv i t y  pa s se s  m u s te r ,  you 

c a n n o t  b e  c o n v i c t e d  u n d e r  it.

2. You h a v e  s t a n d i n g  w i th  t h e  c o u r t  t o  c h a l l e n g e  th e  

s t a tu t e  e v e n  if y o u r  r ig h ts  w e re  n o t  v io la te d ,  as  lo n g  a s  th e r e

is a s u b s t a n t i a l  c h a n c e  t h a t  s o m e o n e  e lse '*  m i g h t  b e  T h e  

1973 U  S  S u p r e m e  C o u r t  c a s e  o f  B r o a d r i c k  v. O k l a h o m a  

d e p a r t s  f ro m  t r a d i t i o n a l  ru le s  o f  s t a n d i n g  by a l l o w in g  l i t i ­

g a n t s  t o  c h a l l e n g e  a s t a t u t e ,  " n o t  b e c a u s e  t h e i r  o w n  r ig h ts  o f  

f ree  e x p re s s io n  a t e  v io l a t e d  b u t  b e c a u s e  of t h e  p o s s ib i l i ty  

t h a t  t h i r d  p a r t i e s  e n g a g i n g  in  a c t i v i t i e s  p r o t e c t e d  by t h e  

First  A m e n d m e n t  m ig h t  b e  c h i l l e d  f ro m  s u c h  ac t iv i ty ."

3. A n  u n c o n s t i t u t i o n a l  s t a tu t e  d o e s  n o t  h a v e  t o  a c t u a l l y  

b e  u se d  t o  p r o s e c u t e  a n y o n e  for it  t o  h e  i n v a l i d a t e d  In t h e  

c a s e  o f  E p p e r s o n  v. A r k a n s a s ,  in  w h i c h  a  t e a c h e r .  S u s a n  

E p p e r s o n ,  c h a l l e n g e d  a s t a t e  s t a t u t e  m a k i n g  it u n l a w f u l  t o  

t e a c h  a n y  t h e o r y  o f  e v o l u t i o n  o r  a d o p t  o r  u s e  a  t e x t b o o k  t h a t  

t cac f ie s  e v o l u t i o n ,  t h e  S u p r e m e  C o u r t  sp e c i f ic a l ly  n o t e d .  

" T h e r e  is n o  r e c o r d  o f  a n y  p r o s e c u t i o n s  u n d e r  t h e  s t a tu t e .  

It is p o ss ib le  t h a t  t h e  s t a t u t e  is p r e s e n t ly  m o r e  o f  a  c u r io s i t y  

t h a n  a  v i t a l  fact  o f  life." T h e n  it s a id ,  " N e v e r t h e l e s s ,  it is o u r  

d u t y  t o  d e c i d e  t h e  issues p r e s e n t e d  " W e  m u s t  c o n c l u d e  t h a t  

e v e n  if  n o  o n e  in  S o u t h  C a r o l i n a  h a s  e v e r  b e e n  a r r e s t e d  for  

v i o l a t i n g  t h e  u n c o n s t i t u t i o n a l  p a r t  o f  t h e s e  s t a tu t e s  ( w h ic h  

in  a s t a tu t e  t h i s  o l d  w o u ld  b e  im p u ss ib le  t o  p rove ) ,  it is st il l  

v a l id  to  t a k e  issue w i th  t h e  s t a tu t e  a s  a w h o l e .

A s  you  see,  I b e l ie v e  t h e  G r e e n v i l l e  p o k e r  players  h  ive a n  

e x c e l le n t  c h a n c e  t o  w in  t h e i r  c a s e  E v e n  i f  t h e y  lose o n  t h e  

first r o u n d ,  a n  a p p e a l  sh o u ld  be  c o n s id e r e d .  I n  t h a t  e v e n t ,  

c o u r t  c o s t s  w o u id  b e  m u c h  h ig h e r ,  a n d  it w o u ld  b e  r e a s o n a b le  

t o  s u p p o r t  t h e i r  e f fo r ts  w i t h  a sp e c ia l  f u n d  f ro m  t h e  p o k e r  

c o m m u n i t y .  H o w e v e r ,  I a m  g u es s in g  it will n o t  c o m e  t o  th a t .  

W h a t  o f t e n  h a p p e n s  tn  t h e s e  ra ids  is t h a t  t h e  c h a r g e s  a re  

d r o p p e d  a n d  th e  c a s e  n e v e r  g o e s  to  c o u r t  i n  s u c h  a  case ,  o n e  

w o n d e r s  w h y  t h e  p o l ic e  r u n  t h e  risk o f  a rzi id in  t h e  first p lace ,  

s in c e  t h e r e  is t h e  risk  th a t  a  p o l ice  o fficer  o r  a  p layer  c o u ld  

be  in ju red .  I n  m y  h o m e  s t a t e  o f  M i c h ig a n  a b o u t  3 0  years 

ago,  th r e e  p e o p le  w e re  sh o t ,  o n e  fatally, in  o n e  o f  t h e s e  raids 

b e c a u s e  t h e  players  t h o u g h t  t h e  g a m e  w as  b e i n g  h i j a c k e d  

A  p o l ic e  t a c t ic  m o r e  c o m m o n  t h a n  o n e  w o u ld  t h i n k  is, 

" W e  will d r o p  t h e  c h a r g e s  if  y o u  d o  n o t  t ry  t o  r e c o v e r  w h a t  

w as  se ized in  t h e  ra id ."  ( In  t h e s e  c a s e s  m  w h i c h  c h a r g e s  a re  

n e v e r  p re ss ed ,  you h a v e  t o  w o n d e r  if  t h e  r a i d s  ire m a i n l y  

p o l ic e  fu n d ra i s e r s ,  a n d  w h e t h e r  t h e  m e t h o d s  for t r a c k ­

in g  w h a t  w a s  se ized  a lw ays  a c c u r a t e ly  a c c o u n t  for t h e  full 

a m o u n t  .) P o k e r  p lay e r s  o f t e n  g o  for t h a t  d e a l ,  b u t  I su re  h o p e  

n o  o n e  in  S o u t h  C a r o l i n a  d o e s .  ♦

Bub Ciaffone has authored four poker  books, Middle Limit 
HolJem Poker (available a t  CardPlayer com), Pot-hmit and 
No-ltmit Poker, Improve Your Poker, and Omaha Holdem 
Poker. Ciaffone is available for poker lessons e-mail 
thecoach@chanermi ne t .  His website is www pokercoach us, 
where you can get his rulebook, Robert's Rules of Poker, for free
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A tto rney  G enera l O pinion

FORMAL

OPINION No. 93-5

of AG Alpha No. LE HR AGATR

GALE A. NORTON April 21, 1993

Attorney General

This is a response to a request from Representative Lewis Entz concerning the General 
Assembly's authority to legislatively perm it certain forms of gambling.

Q U E S T IO N  P R E S E N T E D  A N D  C O N C L U S IO N

Does the Colorado Constitution prohibit the General Assembly from enacting legislation to 
legalize gambling?

The Colorado Constitution prohibits the General Assembly from enacting legis.ation to 
authorize lotteries, but it does not prohibit the General Assembly from enacting legislation to 
authorize forms of gambling which are not lotteries. The prohibition against lotteries applies to 
slot machines and blackjack. It does not apply to poker; therefore, this game could be 
legalized.

A N A L Y S IS

Applicable provisions

Article XVIII, section 2 was part of the original Colorado Constitution, adopted in 1876. At that 
time, it read as follows;

Section 2. Lotteries prohibited. -- The general assembly shall have no power to authorize 
lotteries or gift enterprises fo r any purpose, and shall pass laws to prohibit the sale of lottery 
or g ift enterprise tickets in this tate.

The lo ttery provision of the Constitution has since been amended to allow the General 
Assembly to authorize certain forms of lotteries. In B ills v. People, 112 Colo. 326, 157 P.2d 
139 (1945) the court indicated tha t the terms lottery ana gift enterprise were "synonymic" 
and used interchangeably in the Constitution and statutes. The phrase "g ift enterprise" was 
deleted in 1959. 1959 Colo. Sess. Laws p. 867.fN,

The Article XVIII prohibition against legislatively authorized lotteries was the basis of an 
unsuccessful challenge to parimutuel wagering on dog and horse races. This type of wagering 
was legalized when, in 1948, the voters approved "An Act Authorizing, Regulating and 
Providing fo r Licensing the Racing o f Horses and Other Animals with Parimutuel Wngering" 
that the General Assembly had subm itted as a referendum. The Supreme Court rejected the 
constitutional challenge in Ginsberg v. Centennial Turf Club, 126 Colo. 471, 251 P.2d 926 
(1952). Later, however, in 1978, the conduct of Sweepstakes races at the same facilities was 
found to be prohibited by Article XVIII, Section 2. In  re Interrogatories of the Governor 
Regarding the Sweepstakes Races Act, 196 Colo. 353, 585 P.2d 595 (1978)

Section 2 o f A rtic le XV Ili, as amended in 1980, now provides tha t



[t]h e general assembly shall have no power to authorize lotteries fo r any purpose, except that 
the conducting of such games o f chance as provided [the re in ] shall be lawful on and after 
January 1, 1959, and the conducting o f state supervised lotteries ... shall be lawful on and 
after January 1, 1981.

It also provides tha t the authority to conduct particu lar lo tte ry games be lim ited to certain 
non-profit licensees and the games be

[re s tr ic te d to the selling of rights ... in the specific kind of game of chance commonly known 
as bingo or lotto, in which prizes are awarded on the basis of designated numbers or symbols 
on a card conform ing to numbers or symbols selected at random and in the specific game of 
chance commonly known as raffles, conducted by the drawing of prizes or by the allo tment of 
prizes by chance.
Id.

Article XVIII was again amended In November of 1990, when the voters granted the three 
mountain communities o f Central City, Blackhawk and Cripple Creek the authority to perm it 
"lim ited gam ing." Section 9 of Article XV III, provides inter a lia :

(1) Any provision o f section 2 of this Article XV Iil or any otner provision of th is constitu tion to 
the contrary notwithstanding, lim ited gaming in the City of Central, the City of Bla< khawk and 
the City of Cripple Creek shall be lawful as of Oct. 1, 1991.
(4) (b) ' Lim ited gaming" means the use of slot machines and the card games of blackjack and 
poker, each game having a maximum single bet of five dollars.
Meaning o f "lottery".

For purposes o f your request, the critical term in Section 2 is "lo tte ry ." Because state- 
authorized lotteries were a very common means for states to raise money in the nineteenth 
century, and because abuses apparently became common also, most states banned lotteries in 
the last decades of that century. By 1885, twenty nine states had banned lotteries. Greater 
Loretta Im provem ent Assoc, v. State, 234 So. 2d 658 (Fla. 1970); State v. Brotherhood 
of Friends, 274 P.2d 787, 794-95 (Wash. 1952).

Consequently, what constitutes a lo tte ry has historically been the subject of much 
litigation. And, because in that litigation courts have approached the question from differer" 
directions, the determ inations as to what does and does not qualify as "lo tte ry " vary 
significantly. Generally, however, there is agreement tha t while all lo tte ry is gambling all 
gambling is not lottery, Ginsberg v. Centennial Turf Club, supra, and tha t principle is most 
germane to this inquiry.

In Colorado, the S'ipreme Court has provided the follow ing description o f " lo tte ry " :fN;

[A] lo ttery is present when consideration is paid for the opportun ity to win a prize awarded by 
chance.
In  re Interrogatories of Governor Regarding Sweepstakes Races Act, 196 Colo, at 357, 
585 P.2d at 598. According to this formulation, a particular gambling scheme is a "lo tte ry" 
whenever three essential elements are present: consideration, prize, and chance. The type of 
scheme involved is immaterial.
The "chance dom inant" test.

Not surprisingly, most litigation concerning lotteries has involved the third element: 
chance.fn3 In determ ining whether this element is present w ith in the meaning of constitutional 
and sta tu tory provisions relating to lotteries, courts have adopted two distinct approaches.

Certain jurisd ictions have embraced the "pure chance" doctrine. Under this approach, fo r a 
scheme to be a lottery, it must be one solely based on chance. The exercise o f any skill by a 
participant in the scheme removes the scheme from within the defin ition of a lo tte ry. See 
Braddock v. Fam ily Finance Corp., 95 Idaho 256, 506 P.2d 824 (1973)

The majority of courts, however, have adopted the "dom inant factor" doctrine under which 
a scheme is a lottery when chance dominates the distribution o f prizes, even though the 
distribution maybe affected to some extent by the exercise of skill or judgment. E.g., Roberts 
v. Communications Inv. Club, 431 A.2d 1206, 1211 (RI 1981). Colorado has adopted this



approach: "Article XVIII, Section 2 is violated if chance is the controlling factor in the award." 
In re Interrogatories of Governor, supra, 196 Colo, at 356, 585 P.2d at 598.

In an analysis of the "dom inant factor" doctrine the supreme court of Alaska, in Morrow v. 
State, 511 P.2d 127 (Alaska 1973), set forth a fou r-pa rt test to determ ine whether skill 
dominates over chance: 1) whether without skill it would be impossible to win the game; 2) 
whether the general public, not experts, have the capacity to solve the problems presented;
3) s!'ill must control the final result, not jus t one part of the larger scheme -- where skill does 
not destroy the dominant effect of chance, the scheme is a lo tte ry and 4) the participants 
must be informed of the criteria used in selecting winners.

Consequently, the determ ination of which gambling game is exempt from the lo tte ry 
prohibition must be made by applying the "dom inant factor" test to the specifics of each game 
to see whether chance or skill dominates.
Specific games analyzed.

For purposes of this opinion, the games which constitute "lim ited gam ing" w ithin the 
meaning of the Colorado Constitution, Article XV III, section 9(4 )(b ) have been analyzed.
These games are slo t machines, blackjack, and poker. Colorado courts have never been asked 
to determ ine whether any o f these games constitutes a lottery. However, inder the "chance 
dom inant" test, it appears that slot machines are lotteries because chance clearly dom inates; 
blackjack is probably a lottery because chance plays a large part but some skill is necessary; 
and poker is probably not a lottery because skill plays a larger, perhaps dominant role.
Slot machines.

Games played through slot machines have generally been perceived to be games where 
chance dominates and therefore have been categorized as lotteries. E.g., State ex rel. Evans 
v. Brotherhood of Friends, 41 Wash. 2d 133, 297 P.2d 787 (1952).
Blackjack.

The game of blackjack (o r twenty-one) presents a situation where both skill and chance 
are present. In a formal Attorney General's Opinion issued on August 4, 1983, this office 
cone' ded that, because chance appears to dominate, blackjack is a "lo tte ry ." Very few courts 
have addressed this particular question, but those that have have been in accord w ith this 
conclusion. See State v. Eisen, 16 N.C. App. 532, 192 S.E. 2d 613, 616 (1972) ("In ... 
blackjack ... we think the element o f chance clearly dominates the element of sh ll; certainly 
the element o f chance is present in such a manner as to thwart the exercise o f skill or 
judgm ent” ).
Poker.

The game of poker fN6 is more problematic. The Supreme Courts of Montana and Oregon 
have decided that poker is a game of skill "w ith one player pitting his skills and talents against 
those of other players." Gallatin County v. D & R Music Vending, 208 Mont. 138, 141, 676 
P.2d 779, 781 (1984); State v. Coats, 158 Or. 122, 74 P.2d 1102, 1106 (1938). But the 
Supreme Court of Ohio has held tha t it is a game of chance. M ills Jennings of Ohio, Inc. v. 
Departm ent o f Liquor Control, 70 Ohio St. 2d 95, 435 N.E. 2c 407, 409 (1982).

The tension inherent in those decisions is reflected in some of our own supreme court's 
pronouncements on the subjects o f lotteries and poker. In Bills v. People, supra, 113 Colo, 
at 332, 157 P.2d at 142, the court found that the essential evil of lotteries is the cultivation 
and stimulation of the spirit of gambling. Later, in In  re Interrogatories of Governor, 
supra, 196 Colo at 357, 585 P.2d at 598, the court explained the intent of the framers of the 
Colorado Constitution to rid this state of that evil:

The framers of our constitution prohioited lotteries in the broadest terms at the time Article 
XVIII Section 2 was enacted. In so doing, they were seeking to suppress and restrain the spirit 
o f gambling which is cultivated and stimulated by schemes whereby one is induced to hazard
his tam ings with the hope of large winnings.

These statements suggest that our constitutional prohibition against lotteries must be
broadly interpreted -- perhaps broadly enough to include poker.

However, our supreme court has also stated:
There is no prohibition in our Constitution which prevents the legislature, or the people from 
authorizing certain forms of gambling. It unquestionably is true that all lotteries and g ift



enterprises are forms of gambling, but It does not follow tha t all gambling is a "lo tte ry" or "g ift 
enterprise" as these terms are defined in law. No on would contend that a game of 
poker, in which m oney is bet upon the relative value of the cards held by the 
participants constitutes a lottery, but it most certa in ly is a form of gambling.
Ginsberg v. Centennial Turf Club, supra, 126 Colo, at 477, 251 P.2d at 929 (emphasis 
added). Although it is dicta in Ginsberg, the characterization tha t poker is not a lo tte ry has 
recently been cited by the court in Charnes v. Central City Opera House, 773 P.2d 546,
551 (Colo. 1989).

While the call is a close one, I conclude tha t poker, as narrowly defined in Section i2 -4 7 .1 - 
103(22), is a game in which skill, not chance, dominates, and tha t legislative authorization of 
certain forms o f poker would not be prohibited by Article XVIII Section 2.fm That is not to say 
tha t on a case-by-case basis some forms of poker could be construed as more akin to games 
of chance, or a "lo tte ry ." Of course the fact that poker is not constitu tionally prohibited in all 
cases does not mean that it is legal; the prohibitions of Article 10 of Title 18 still apply. See 
generally People v. W heatridge Poker Club, 194 Colo. 15, 569 P.2d 324 (1977). Poker 
remains illegal unless and until the Legislature acts to change the crim inal statutes.

GALE A. NORTON 
Attorney General

JOHN J. KRAUSE 
Assistant A ttorney General

CONSTITUTIONAL AMENDMENTS
CONTEST
GAMBLING

Colo. Const. Art. XVIII, Section 2 
Colo. Const. Art. XV III, Section 9

LEGISLATIVE BRANCH 
Hour of Representatives

Colorado's constitutional law on lotteries does not prohibit the legislature from authorizing 
certain forms of gambling.



D e f in it io n s , 25  U .S .C . . .7 0 3  [S E C . 4]

(1) The term "Attorney General" m eans the Attorney General of the United 

States

(2) The term "Chairman" m eans the Chairman of the National Indian G am ing 

Commission

(3) The term "Commission" m eans the National Indian G am ing Comm ission 

established pursuant to section 2704 of this title

(4) The term "Indian lands" m eans-

(A) all lands within the limits of any Indian reservation; and

(B) any lands title to which is either held in trust by the United States for the 

benefit of any Indian tribe or ind iv idual or held by any Indian tribe or individual 

subject to restriction by the United States against alienation and over which an 

Indian tribe exercises governmental power

(5) The term "Indian tribe" m eans any Indian tribe, band, nation, or other 

organized group or community of Indians which-

(A) is recognized as eligib le by the Secretary for the special programs and 

services provided by the United States to Indians because of their status as 

Indians, and

(B ; is recognized as possessing powers of self-government.

(6 ) The term "class I gam ing" m eans social gam es solely for prizes of m in im al 

value or traditional forms of Indian g? rung engaged in by individuals as a part of, 

or in connection with, tribal ceremonies or celebrations.

(7)(A) The term "class II gam ing" m eans-

(i) the gam e of chance commonly known as bingo (whether or not electronic, 

computer, or other techm jlc g ic  a ids are used in connection therewith)-

(I) which is played for prizes, including monetary prizes, with cards bearing 

numbers or other designations,

(II) in which the holder of the card covers such numbers or designations when 

objects, sim ilarly numbered or designated, are drawn or electronically 

determ ined, and

For pu rposes of this c h a p te r-



(Ill) in which the gam e  is won by the firs* person covering a previously 

designated arrangement of numbers or designations on such cards, including (if 

played in the sam e location) pull-tabs, lotto, punch boards, tip jars, instant b ingo , 

and other gam es sim ilar to b ingo, and

(ii) card gam es that-

(I) are explicitly authorized by the laws of the State, or \

(II) are not explicitly prohibited by the laws of the State and are played at any 

location in the State, but only is such card gam es are played in conformity with 

tho^e laws and regulations (if any) of the State regarding hours or periods of 

operation of such card gam es or limitations on wagers or pot sizes in such card 

gam es.

(B) The term "class II _,aming" does not include-

(i) any banking card gam es including baccarat, chem in defer, or blackjack (21), 

or

(ii) electronic or electromechanical facsimiles of any gam e of chance or slot 

machines of any kind

(C) Notwithstanding any other provision of this paragraph , the term "class II 

gam ing" includes those card gam es played in the State of M ichigan, the State of 

North Dakota, the State of South Dakota, or the State of W ash ington , that were 

actually operated in such State by an Indian tribe on or before May 1, 1988, but 

only to the extent ot the nature and scope of the card gam es that were actually 

operated by an Indian tribe in such State on or before such date, as determ ined 

by the Chairman.

(D) Notwithstanding any other prevision of this paragraph , the term "class II 

gam ing" includes, during the 1-year period beginn ing on October 17, 1988, any 

gam ing  described in subparagraph (B)(ii) thnt was legally operated on Indian 

lands on or before May 1, 1988, if the Indian tribe having jurisdiction over the 

lands on which such gam ing  was operated requests the State, by no later than 

the date that is 30 days after October 17, 1988, to negotiate a Tribal- State 

compact under section 2710(d)(3) of this title

(E) Notwithstanding any other provision of this paragraph, the term 'class II 

gam ing ' includes, during the 1-year period beginn ing on December 17, 1991, any 

gam ing described in subparagraph (B)(ii) that was legally operated on Indian 

lands in the State of W isconsin on or before May 1, 1988, if the Indian tribe 

having jurisdiction Oi/er ihe lands on which such gam ing was operated requested 

the State, by no later than November 16, 1988, to negotiate a Tribal-State 

compact under section 2710(d)(3) of this title.



(F) If, during the 1-year period described in subparagraph (E), there is a final 

judicial determ ination that the gam ing described in subparagraph (E) is not lega l 

as a matter of State law, then such gam ing on such Ind ian land shall cease tt 

operate on the date next fo llow ing the date of such jud ic ia l decision

(8) The term "class III gam ing" m eans all forms of gam ing  that are not class I 

gam ing or class II gam ing

f9) The term "net revenues" m eans gross revenues of an Indian gam ing  activity 

less amounts paid out as, or paid for, prizes and total operating expenses, 

excluding m anagem ent fees.

(10) The term "Secretary" m eans me Secretary of the Interior.



N a t i o n a l  I n d i a n  G a m i n g  C o m m i s s i o n

March 23. 1998

Philip Shea. Es.

Shea &  W ilks 

200 Wells Fargo Pla/.a 

100 W . Washington Street 

Phoenix. AZ 85003-1805

Dear Mr. Shea:

This letter responds to vour inquiry as to whether the National Indian Gaming Commission 
regards non-banked poker names in Arizona as Class II card games under the Indian Gaming 
Regulatory Act (IGRA). I;or the reasons outlined below, I conclude that non-banked poker games are 
Glass II card games and therefore subject to tribal and federal regulation only.

1 understand that disagreement has arisen in Arizona between gaming tribes and the Arizona 
Department o f Gaming (Department). The Department asserts that poker games played at Arizo'.a 
reservations are illegal as operated inasmuch as they constitute gambling operated as a “ business for 
benefit” contrary to Arizona law. The Department argues that because Tribal poker games do not 
comply with this provision o f Arizona’s gambling laws, that such noncompliance transforms poker 
into a Class III game lhat is lawful only if operated pursuant to a tribal-state compact. The 
Department does not argue lhat the card games are banked card games, nor docs the Department assert 
that the games are being played contrary to State laws regarding hours or periods o f operation or 
limitations on wagers or pot sizes.

The IGRA provides that Indian tribes have jurisdiction over Class II gaming, subject to oversight 
regulation by the NIGC. Pursuant to the IGRA, Class II gaining includes on-banking card games, 
such as poker, it such card games:

(I ) are explicitly authorized by the laws o f the State, or

(II) are not explicitly prohibited by the laws o f the State, and are played at any location in the
State, but only i f  such card games are played in

conformity with those laws and regulations ( i f any) o f the State regarding hours or periods o f
operation o f such card games o f limitations on wagers or pot sizes in such card games

25 U .S.C . § 2703 (7 )(A )(ii)

I he issue o f whether the "business for benefit" prov ision o f state law applies to Indian tribes in 
Arizona raises the question o f the extent to which the IGRA assimilates state law It is our v iew that 
the IGRA preempts the application o f all State law operating requirements save for those specified in 
the statute— pot size, hours, and wagers. The principle which applies to the issue is lhat enunciated by 
the court in United Slates v. Sisseton-Wahpelon Sioux I ribe. 39” ’ .2d 358. (8th Cir. 1990):



“ we believe that the legislative history [o f IGRA] reveals that Congress intended to permit a particular 
gaming activity, even i f conducted in a manner inconsistent with state law, i f  the state merely 
regulated, as opposed to completely barred, (hat particular gaming activ ity . "

[d. A t 3t>5. Thus, the classification o f poker depends on whether the game is explic itly authorized or 
not explicitly prohibited by the laws o f Arizona.

Gambling in Arizona is governed by the statutes at Chapter 33, Title 13, Arizona Revised 
S ltutes. §§ 13-3301 through 13-3312. Arizona permits gambling under several circumstances, such as 
social, regulated, and charitable gambling. A.R.S. § 13-3302. Section 13-3304 prohibits "benefiting 
from gambling," but excepts from its provisions "amusement or regulated gambling," and provides 
that "benefiting from social gambling as a player is not unlawful under this section." Section 13-3303 
makes it a crime to promote gambling, but excepts from its provisions activities associated with 
"amusement, regulated, or social gambling." Card games are not mentioned in the Arizona statutes. 
In fact, the statutes do not identify any particular forms o f gambling; instead they are aimed at 
regulating the circumstances under which gambling ma' legally occur in Arizona. Poker is, therefore, 
permitted in Arizona,

The next step in the analysis is >o determine whether poker is “ played at any location in the 
State," pursuant to 25 U.S.C. § 2703(7)(A)(ii). Because poker is “ not explic itly prohibited by ihe laws 
o f the State," Poker is a class II game i f it is played at any location in the slate, subject to lim its on 
hours or periods o f operation and wagers or pot sizes. The Gila River Indian Community submitted 
ample evidence to show that poker is played in Arizona Such evidence consists primarily o f 
advertisements for charity functions at which poker games were offered, as well as an affidavit from a 
private investigator who witnessed pokei tables at several events around the State. Importantly, the 
iX'paitmcnt does not disagree that poker is play ed law fully in the State o f Arizona

The only remaining consideration is whether poker is being “ played in conformity with the laws 
and regulations ( i f any) o f the State rcgaiding hours or periods o f operation o f such card *ames or 
limitations on wagers or pot sizes in such card games ” 25 U.S.C. (j 2703 (7)(A )(ii). As indicated 
above, card games are not specifically mentioned in Arizona’s gambling statutes, We arc aware, 
therefore, o f no laws or regulations establishing the limitations referred to in the IGRA

As pointed out by the court in the Sisseton decision, the legislative history o f IGRA supports this 
view, and reveals a Congressional intent to authorize only specific lim ited slate law restrictions on 
Class II card games. The Senate Report accompanying the bill ultimately enacted as the IGRA. S. 
555, discusses the section which requires non-banking card games lo conform with stale regulations 
on periods o f operation and w agers or pot sizes:

Subparagraphs (I) and (II) [o f 25 U.S.C. § 2703 (7)(A )(ii)[ are to be read m conjunction with [ 2 5  

U.S.C. § 2710) sect ns (a)(2) | which provides that class II gaming shall be within the jurisdiction o f 
the Indian tribes] and (b)(1)(A) [which provides that an Indian tribe may engage in class II gaming it 
it is located within a State lhat permits such gaming for any purpose] to determine which particular 
caiJ games are within the scope o f class II. No additional restrictions are intended by these 
subparagraphs. The Committee notes that, while existing law does not require that Indian card games 
conform with State law. it agreed to adoption o f b ill language to provide that these card games be 
operated in conformity with laws o f statewide application with respect to hours or periods o f 
operation, or limitations on wagers or pot sizes for such card games

S.Rep. No. 446, 100,h Cong., 2nd Sess. al 9 (1988), reprinted in U.S.C C'.A.N. 3071, 3979. (Emphasis 
added). Furthermore, the Senate Report states that:



Class II continues to be within tribal jurisdiction but w ill be subject to oversight regulation by the 
National Indian Gaming Commission; card game must be played under state-mandated hours and pot 
limits, i f  any.

S. Rep., supra al 7. Thus, Congress intended that non-banking card games did not have to conform 
with state law requirements other than those expressly stated. As long as the card games arc explicitly 
authorized or not explic itly prohibited by the laws of the sta'e, tries may operate them, subject to the 
limits on hours and periods o f operation, and wagers and pot sizes.

Therefore, because poker is a class II game in Arizona, I conclude that tribes may operate poker 
subject to tribal and NIGC regulation and any state regulation concerning hours or periods o f 
operation and w ager sizes.

Please be advised lhat this legal opinion is advisory in nature only and lhat it may be superseded, 
reversed, revised or reconsidered by the NIGC. Furthermore, i f  there are any changes made to the 
game as described, such changes might materially alter our conclusion.

I f you have any questions, please do not hesitate to contact me.

Sincerely,

/s/Penny Coleman

Penny Coleman

Deputy General Counsel
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May 16, 2005

The Iowa Racing & Gaming Commission's six month licensing 
process has been completed. Yesterday, the Commission voted to issue 
four new "excursion gambling boat" licenses. These casinos will not 
cruise, nor even float, but still will bear a resemblance to a riverboat.

Licenses were granted in Palo Alto (Emmetsburg in the northwest 
lakes region), Worth (near the Minnesota border along 1-35), Black 
Hawk (Waterloo/Cedar Falls) and Washington (south of Cedar 
Rapids/Iowa City along Hwy 218 "Avenue of the Saints") counties.

The license recipients are:

Worth County - Peninsula Gaming, operator of the Dubuque 
Diamond Jo and the New Evangeline Downs racino,

Black Hawk County -  Isle 3f Capri,

Washington County -  Catfish Bend, operator of the boat in 
Burlington/Ft. Madison, Iowa and

Palo Alto County -  Wild Rose Entertainment, a new entry into 
gaming, whose principals are Gary Kirke and Dr. Michael Richards of 
Des Moines.

POKER LAW BRIEFS

Week ending 3 26.05

North Dakota

A bill that would have allowed Internet poker sites to obtain a 
license and offer online poker from North Dakota was soundly defeated 
by the North Dakota legislature on a 44-3 vote. The defeat came after 
the bill was handily end rsed by the North Dakota House of 
Representative in this state with a bicameral legislature. Much of the 
opposition surfaced after the United States Department of Justice

http://www. gam inglawmasters.com /news/ 1/11/2006
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penned a letter to the State Attorney General stating that such 
activ ity would violate Federal law. This is a dubious proposition c id 
aises serious questions as to the propr ety o f the enforcement branch 
of the Federal government m terjec tin r itse lf in state politics to 
Influence state policy. 3.26.05

Connecticut

A bill pending in the Connecticut legislature that would allow bars 
and restaurants to hold poker and card tournaments has met 
resistance after the state attorney general questioned whether it would 
violate the compact between the state and the Mashantucket Pequot 
and Mohegan tribes. 2.24.05

Maryland

A bill in the Maryland legislature would allow churches, veterans 
groups, fraternal and civic groups and volunteer fire companies to hold 
card games once every year to raise funds. A copy of the bill is found 
here: h ttp ://im ages.ibsvs.com /20Q5/0324/4315753.pdf
3.25.05

Virginia

Police in "airfax Virginia have embarked on a campaign to 
elim inate poker games. Two recent raids have resulted in 37 arrests 
with felony charges brought against the operators and misdemeanor 
charges brought against the players. 3.23.05

Louisiana

The Louisiana state police arrested two bar owners and three 
dealers in relationship to Texas Hold'em games pla^ -*d there. Tne State 
liquor officials and bar owners have different views to the legality of 
such games where the bar does not take a rake. The State takes the 
position tha t the games are illegai because 
they indirectly profit the bar owners 
through increased liquor sales. 3.23.05.

Anthony Cabot 
acabot@ lrlaw .com 
702.949.8280

INTERACTIVE LAW BRIEFS

United States Congress

Despite that billions will be bet in office pools and on the Internet 
in this week's NCAA tournament, former Nebraska head football coach 
and current congressman Tom Osbourne has reintroduced a bill that 
would prohib it wagering n college sports. This would really only

! ■ L ew is  
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impact Nevada sports books because the other 98% o f all 
wagering on College sports is already illegal in the Unite J States. In 
essence, Congressman Osbourne is deciding that sendirg US dollars 
off-shore or into the hands of crim inal enterprises is better than 
regulated gambling.

3.26.05

North Dakota

A bill that would have allowed Internet poker sites to obtain a 
license and offer online poker from North Dakota was soundly defeated 
by the North Dakota legislature on a 44-3 vote. The defeat came after 
the bill was handily endorsed by the North Dakota House of 
Representative in this state with a bicameral legislature. Much of the 
opposition surfaced after the United States Department o f Justice 
penned a letter to »he State Attorney General stating that such activ ity 
would violate Federal law. This is a dubious proposition and raises 
serious questions as to the propriety of the enforcement branch of the 
Federal government interjecting itse lf in state politics to influence ̂ tate 
policy. 3.26.05

Illinois and Georgia

You know that it was inevitable despite how slowly the lottery 
bureaucracy works. The state lotteries are going online. Both Georgia 
and Illinois have pending legislation that 
would al'ov. the ir state lotteries to start 
selling lottery tickets online. Hmmm first 
online lottery tickets, then online 
Powerball, then online VLTs....the 
possibilities are staggering. 3.26.05

Anthony Cabot 
aca i . t@ lrjaw.com
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M is s o u r i  R e v is e d  S t a t u t e s

Chapter 313 
Licensed Gaming A cti\ities 

Section 313.800
August 28, 2005

Definitions-additional games of skill, commission approval, procedures.
313 .800 . 1. As used in sections 313 .800 to 313 .850 , unless the context clearly

requires otherwise, the follow ing terms m ean

(1) "Adjusted gross receipts", the gross receipts from licensed gam b ling gam es 

and devices less w innings paid to wagerers;

(2) "Applicant", any person app ly ing for a license authorized under the provisions 

of sections 313 .800  to 313 .850 ,

(3) "Bank", the elevations of ground which confine the waters of the M ississippi 

or M issc ir i Rivers at the ordinary high water mark as defined by common law;

(4) "Capital, cultural, and special law enforcement purpose expenditures" shall 

include any disbursement, including disbursements for principal, interest, and 

costs of issuance and trustee adm inistration related to any indebtedness, for the 

acquisition of land, land improvements, build ings and bu ild ing improvements, 

vehicles, machinery, equipment, works of art, intersections, sign in '- signalization, 

parking lot, bus stop, station, garage , term inal, hanger, shelter, dock, wharf, rest 

area, river port, airport, light rail, railroau. other mass transit, pedestrian shopping 

malls and p lazas , parks, lawns, trees, and other landscape , convention center, 

roads, traffic control devices, sidewalks , alleys, ramps, tunnels, overpasses and 

underpasses utilities, streetscape, lighting, trash receptacles, marquees, 

paintings, murals , fountains, sculptures, water and sewer systems, dams, 

dra inage systems, creek bank restoration, any asset with a useful life greater 

than one year, cultural events, and any expenditure related to a law  enforcement



officer deployed as horse-mounted patrol, school resource or drug awareness 

resistance education (D A .R .E ) officer;

(5) "Cheat", to alter the selection of criteria which determ ine the result of a 

gam b ling gam e  or the amount or frequency of payment in a gam b ling  gam e ;

(6) "Commission", the Missouri gam ing comm ission;

(7) "Dock", the location in a city or county authorized under subsection 10 of 

section 313 .812 which contains any natural or artificial space, inlet, hollow , or 

basin , in or adjacent to a bank of the M ississippi or M issouri R ivers, next to a 

wharf or land ing devoted to the embarking of passengers on and d isem barking of 

passengers from a gam b ling excursion but shall not include any artificial space 

created after May 20, 1994, and is located more than one thousand feet from the 

closest edge of the main channel of the river as established by the United States 

Army Corps of Engineers.

(8) "Excursion gam bling boat", a boat, ferry or other floating facility licensed by 

the comm ission on which gam b ling  gam es are a llowed;

(9) "Fiscal year" shall for the purposes of subsections 3 and 4 of section 313 .820 

m ean the fiscal year of a home dock city or county;

(10) "Floating facility", any facility built or originally built as a boat, ferry or barge 

licensed by the commission on which gam bling gam es are a llowed;

(1V* "Gambling excursion", the time during which gam b ling  gam es m ay be 

operated on an excursion gam b ling boat whether docked or during a cruise;

(12) "Gambling game" includes, but is not limited to, gam es of skill or gam es of 

chance on an excursion gam b ling boat but does not include gam b ling on sporting 

events; provided such gam es of chance are approved by amendment to the 

M issouri Constitution;

(13) "Games of chance", any gam bling gam e in which the player's expected 

return is not favorably increased by his or her reason, foresight, dexterity, 

sagacity, des ign , information or strategy;

(14) "Games of skill", any gam b ling gam e in which th re is an opportunity for the 

player to use his or her reason, foresight, dexterity, sagacity, des ign , information



or strategy to favorably increase the player's expected return; inc luding , but not 

limited to, the gam bling gam es known as "poker", "blackjack" (twenty-one), 

"craps". "Caribbean stud", "pai gow poker", "Texas hold'em", "double down stud", 

and any video representat.cn of such gam es;

(15) "Gross receipts", the total sums wagered by patrons of licensed gam bling 

gam es;

(16) "Holder of occupational license", a person licensed by the comm ission to 

perform an occupation within excursion gam bling boat operations which the 

commission has identified as requiring a license;

(17) "L k ^nsee", any person licensed under sections 313 .800 to 313 .850 ;

(18) "Mississippi River" and "Missouri River", the water, bed and banks of those 

rivers, including any space filled by the water of those rivers for docking purposes 

in a manner approved by the comm ission but shall not include any artificial space 

created after May 20, 1994, and is located more than one thousand feet from the 

closest edge of the main channel of Ihe river as established by the United States 

Army Corps of Engineers;

(19) "Supplier", a person who sells or leases gam bling equipment and gam bling 

supplies lo any licensee.

2. In addition to the gam es of skill referred to in subdivision (14) of subsection 1 

of this section, the comm ission may approve other gam es of skill upon receiving 

a petition requesting approval of a gam b ling gam e from any applicant or 

licensee. The commission may set the matter for hearing by serving the applicant 

or licensee with written notice of the time and place of the hearing not less than 

five days prior to the date of the hearing and posting a public notice at each 

commission office. The comm ission shall require the applicant or licensee to pay 

the cost of p lacing a notice in a newspaper of genera l circulation in the 

applicant's or licensee's home dock city or county. The burden of proof that the 

gam bling gam e is a game of skill is at all times on the petitioner. The petitioner 

shall have the affirmative responsibility of establishing his or her case by a 

preponderance of evidence including:



(1) Is it in the best interest of gam ing to a!) a  the gam e ; and

(2) Is the gam b ling gam e a gam e  of chance or a gam e of sk ill?

All testimony shall be given under oath or affirmation. Any citizen of this state 

shall have the opportunity to testify on the merits of the petition. The comm ission 

m ay subpoena w itnesses to offer expert testimony. Upon conclusion of the 

hearing , the comm ission shall evaluate the record of the hearing and issue 

written find ings of fact that shall be based exclusively on the evidence and on 

matters officially noticed. The comm ission shall then render a written decision on 

the merits which shall contain find ings of fact, conclusions of law and a final 

comm ission order. The final comm ission order shall be within thirty days of the 

hearing. Copies of the final comm ission order shall be served on the petitioner by 

certified or overnight express mail, postage prepaid, or by personal delivery.
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By C hansse  Jones. USA TODAY

NEW YORK —  A few evenings a month, Carl Skutsch 
used to head to the 14th Street Playstation in Manhattan

Cheryl Hines 
and Antnony 
Anderson 
compete on 
Bravo's 
original senes 
Celebrity  
Poker  
Show dow n

By Paul Dnnkwaler 
Bravoinbcumv com

Despite its name and the free Oreos and pretzels, there 
was no eleciromc game in sight Instead Skutsch a 
history teacher at the School of Visual Arts here, and a 
motley crew of investment bankers, cab drivers and 
retirees gathered in the non-descript office space and 
played poker —  mostly Texas Hold 'Em

Then in May, the Playstation was shut down, one of 
several underground poker clubs raided and closed by 
New York police last year "I miss lhat world " says 
Skutsch, 42 "Every night a lo‘ of the same faces would 
be around so people knew each other There was a 
certain respect in the a ir "

In the past five years poker las ber •> te a national 
craze Hands are dealt on Ihe Internet, and TV shows 
such as Celebrity Poker Showdown on Bravo draw huge 
audiences A "royal flush" s becoming as familiar a 
sports phrase as a "Hail Mary "

With poker's growing populanty has come greater
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scrutiny by law enforcement agencies and arrests and 
crackdowns are taking place from Baltimore and New 
York to Monterey, Calif In October, a business group in 
San Jose was warned that it would break the law if it 
hosted a poker tournament to raise money for a library

It isn't illegal in most states to play poker at home among 
family and friends, but running a game and making a 
profit is often a crime, says I Nelson Rose, a professor 
at Whittier Law School in Costa Mesa, C a lif. and an 
expert on gambling laws "There are different sets of 
laws for players as opposed to the operators Most of the 
time, players are not breaking the law Most of the time 
the operators, if they are running it for profit are "

Sign up to receive our free Daily Br 
newsletter and get the top news of
inbox

E-mail: f (

Select one f* HTML < 

B reaking  N ew s E-Mail A lerts 

• Gat breaking new s in your inbox .

A surge in popularity

Poker has become so ubiquitous that some may not realize that they are committing a 
crime In what Baltimore police said was the largest such raid in their city since 1932. 
75 people were cited in November for playing in a poker game advertised in the local 
idwspaper

Gambling is illegal in Maryland unless the proceeds go to charity and the operator has 
a permit, says Patricia Deros. assistant state's attorney for Baltimore The state's 
attorney ultimately did not prosecute the players but the game's two operators and 13 
dealers and employees were charged with running a gambling operation In a separate 
incident in November, a Baltimore city pt lice officer was among five people charged 
with participating in or running a poker game

Among other recent arrests

• In December police in Fairfax County Va charged two men. including an off-duty 
police officer with operating an illegal poker game in a home It is legal to play poker in 
Virginia, but it is a crime to operate a gambling establishment charge an entrance fee 
or take a cut of the pot

* A man was charged in Febiuary in Atwater. C a lif. with running an illegal poker 
tournament in his sports bar Seven others were charged in September in Monterey 
and Seaside C a lif, with illegally running poker tournaments and sports betting pools 
according to a spokesman for the California state attorney general

• About seven illegal poker clubs were closed down last year in New York City says 
chief police spokesman Paul Browne Some of the shuttered clubs were targeted after 
shootings occurred or weapons were found there "If there's an incident or incidents 
that involve violence, then those locations are going to come to the top of the pile in 
terms of enforcement." he says

Some lawmakers and fundraisers say it's time for the laws that penalize playing or 
profiting from poker to catch up with the times "Changes in the law always trail 
changes in society," Rose says "The laws dealing with gambling date from an era 
when there was a complete prohibition

Fundraiser fo r a library

Rich De La Rosa, president of the Almaden Business Association in San Jose said 
donors were pledging $100 each to play in a Texas Hold 'Em tournament that was to 
raise money for the children's section of the Almaden library

The group had already raised $17,000 and the October fundraiser was only two days
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away when an agent with the state Department of Justice called De La Rosa

"He lefl me a message telling me what we were doing was illegal, and if we didn't 
cease and desist we'd be cited," De La Rosa says "I honestly thought somebody was 
pulling our leg ”
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Under California law, "controlled games" such as poker can be played only in tribal 
casinos, licensed card rooms or private homes, says Nathan Barankir spokesman for 
the state attorney general

California State Assemblyman Alberto Torrico, however, has introduced legislation to 
allow non profit organizations to host "casino night" fundraisers There would be 
several restrictions No cash prizes would be permitted, and 90% of the proceeds 
would have to go to a charitable cause

New York state Sen John Sabmi is pushing to allow bars or restaurants to host poker 
tournaments offering prizes such as Yankees tickets or a trip to Las Vegas

Because players spend money on food and drinks businesses would earn more and 
"that would trickle down to the state," Sabmi says

If gambling laws are relaxed, society should help those whose playing gets out of 
control, says Keith Whyte, executive director of the Washington D C -based National 
Council on Problem Gambling

Much as Carl Skutsch loves the game, he has mixed feelings about changing the laws 
that currently restrict it

"I'm not entirely sure I want to see New York plastered with gambling joints on every 
com er" says Skutsch, who still plays poker with friends every Friday

"I think it works that you have this no man's zone where it's not exactly legal but if you 
keep it low profile you won't get bothered

After all, that's part of the excitement "This secret world of card players " he says "is a 
little bit of a th rill"
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