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at all to the interest in promoting marriage. To repeat: making
e efits available to spouses may well promote marriage; denying
enefits to the same-sex domestic partners who are aLsolutely
ineligible to become spouses has no de .onstrated relationship to
the interest of promoting marriage.

The municipality raises several other arguments that
justify brief response. It asserts that t can properly limit
eligibility because the Marriage Amendment .anctions the marriage
relationship. We discussed above the effect of the M arriage
Amendment and rejected a contention that it altogether forecloses
plaintiffs equal protection claims. See Part 111.B. Moreover,
the marriage relationship sanctioned by the amendment cannot
justify wunequal treatment unless the means relate to the purpose.
No one has suggested that the Marriage Amendment would permit the

municipality to double the pay of only its married employees

permit it to hire only married persons.

The municipality seems to imply that accepting the
plaintiffs arguments would require defendants to extend marriage
benefits to members of other non-traditional marriages, such as
persons in polygamous relationships. But polygamy is illegal in
Alaska,56 as are incestuous relationships.57 Even though same-sex
domestic relationships are not marriages in Alaska,58 they are not

illegal. And, following Lawrence v. Texas, they could not be
made illegal.59 Nothing we hold here would require public
employers to extend to members of polygamous or incestuous

relationships the employment benefits they provide to their

employees spouses.

d. Equal protection conclusio |

The governmental interests of cost control/
administrative efficiency, and promotion of marriage are
legitimate, but the absolute denial of benefits to public
employees with same-sex domestic partners is not substantially
related to these governmental interests.

In this case, because the programs at issue govern the
governments actions in their specific capacities as public
employers, rather than in their broader governmental capacities,

the programs marital preferer-es would have difficulty meeting
the means-to-end fit requirement unless they had a fair and

substantial relationship to the governments roles as public
employers. When tie state or a political subdivision acts in
this capacity, it s subject to the overarching principle., set
out in article I, s ction 1, and article XII, section 6, of the
Alaska Constitution. Those sections guarantee all Alaskans the
rewards of their own industry and require public employment to be
based on merit.60 Programs allowing the governments to give
married workers substantially greater compensation than they
give, for identical work, to workers with same-sex partners cut
against these constitutional principles yet further no legitimate
goal of the governments as public employers. However legitimate
these programs broader policy goals may be, then, the means hey
employ would not be fairly and substantially related to

furthering those goals.
We therefore conclude, applying minimum scrutiny, that

the challenged programs violate the individual plaintiffs Light

to equal protection of the law.
P. Trombley v. Starr-Wood Cardiac Group Does Not Control

Here.



The state argues that comments we made in Trombley V.
Starr-Wood Cardiac Group, P.C.61 should be dispositive of the

constitutional issues now before wus.

Trombley did not address constitutional issues. The
Trombleys appealed the dismissal of their malpractice claims
arising out of Barbara Trombleys medical care. One issue was

whether Dale Trombley could bring a loss-of-consortium claim.
While Barbara was being treated, she was cohabiting with Dale

Trombley but was married to Keith '"radick. Some months later she
divorced Bradick and married Dale Trombley. The superior court
rejected Dales consortium claim in summary judgment. In

considering Dales appellate contention that an unmarried
cohabitant could claim loss <' consortium, we said that (w)hether

spousal consortium claims should be extended to unmarried
cohabitants as a general matter is not an easy issue to resolve.
There are reasonable arguments on both sides.62 We did not
decide whether, as a general matter, unmarried cohabitants could
ever claim loss of uonsortium. We instead affirmed the denial of

the consortium claim because one of the cohabitants was actually
married to someone else when the alleged malpractice occurred.63
The state contends that it follows from our quoted

characterization of the argument limiting consortium claims to
legal spouses as reasonable that the legislatures choice in
denying employment benefits to unmarried cohabitants must also be
reasonable and hence constitutional. It asserts that both areas

concern simply the right to receive money.

And of course, because they were not a same-sex couple,
nothing prohibited Dale and Barbara from marrying as soon as
Barbara divorced her prior spouse. Plaintiffs correctly observe
that this court there analyzed distinctions between married
heterosexual couples and unmarried heterosexual couples, who can

marry. It did not analyze distinctions between heterosexual
couples (and] lesb’an and gay couples, who cannot marry.
(Emphasis in original.) That we stated in dictum that it was
reasonable not to allow consortium claims by unmarried

cohabitants does not mean that the government can treat unmarried
couples of the same sex differently than it treats unmarried

couples of the opposite sex.

E. Remedy
Plaintiffs do not contend that finding an equal
protection violation would require that the benefits programs
themselves must end; they simply seek the same benefits and
opportunities potentially available to opposite-sex couples.
Only the spousal limitations in the programs are
unconstitutional, and they are invalid only to the extent they

deny benefits to persons who are absolutely precluded from
becoming eligible for those benefits, even though their don.. Stic
relat .onship is not illegal.

Therefore, one possible remedy would be to give the
state and the municipality a reasonable opportunity ti> adopt
standax |Is for making these benefits available to persons deemed
eligible Many other public employers now have programs that may
be useful models,64 and private employers may also.65 Having held
unconstitutional the exclusion of same-sex couples from access to
civil marriage, the Supreme Judicial Court of Massachusetts in
Goodridge v. Department of Public Health, vacated the departments



summary judgment and remanded for entry of judgment consistent

with its opinion. But it stayed entry of judgment on remand for
180 days to permit the legislature to take such action as it may
deem appropriate in light of this opinion.66

Because the parties have not addressed the issue of
remedy, or how the state and municipality may comply, we invite

supplemental briefing on this issue.
V. CONCLUSTIN

We conclude that the public employers spousal
limitations violate the Alaska Constitutions equal protect:on
clause. We therefore VACATE the judgment below. A fter hearing
from the parties about the issue of remedy, we will REMAND.
Until we resolve the issue of remedies, the disputed benefits

programs remain in effect.

1 Alaska Const, art. I, 25.
2 Alaska Const, art. 1, 1. As the issue 1is amed in
this rase, we need not reach any separate question of the

independent right to benefits of a same-sex domestic partner of a

public employee.

3 Lawrence V. Texas, 539 U.S. 558, 559 (2003) (citing
Planned Parenthood of Southeastern Pa. v. Casey, 505 U.sS. 833,
850 (1992)).

4 The plaintiffs opening brief states that the benefits
available for spouses of state employees include those provided
by AS 39.20.360 (death benefits); AS 39 30.090 (life and health
insurance); AS 39.*5.450 (joint and survivor annuities); AS
39.35.535 (post-retirement health insurance); AS 14.25.010-.220
(benefits for retired teachers); and AS 22.25.010-.900 (benefits
for retirees of state judiciary) . These statutes do r.ot
expressly deny benefits to unmarried domestic partners, but each
contains a clause expressly conferring them on an eligible

employees spouse. The state refers to such clauses as spousal
limitations. We will sometimes use that terminology in this
appeal.

No party has identified a Municipality of Anchorage
ordinance containing an equivalent spousal limitation, but it is
undisputed here that an unmarried domestic partner of a municipal
employee is not eligible for employment benefits.

We variously refer to the challenged state statutes and

municipal benefit plans as benefits laws or benefits p-ograms.

5 We use the phrases domestic partnership and committed
relationship interchangeably to refer t.o relationships between
adult couples who reside together in long-term, interdependent,
intimate associations. We use the phrase domestic partners to
refer to persons in these relationships. The phrx.se includes
both same-sex and opposite-sex couples. For our purposes,
domestic partners also includes all married couples.

6 Section 25 does not contain express words of

prohibition, but it confers validity or recognition in Alaska



only on a marriage between one man and one woman. It therefore
effectively prohibits marriage, or recognition of marriage,
between persons of the same sex in Alaska.

AS 25.05.011(a), enacted in 1996, defines marriage. It
provides in part: Marriage is a civil contract entered into by

one man and one woman

7 Lawrence v. Texas, 539 U.S. 558 (2003).

8 City of Kodiak v. Samaniego, 83 P.3d 1077, 1082 (Alaska
2004); Powell Tanner, 59 P.3d 246, 248 (Alaska 2002).

9 Odsather v. Richardson, 96 P.3d 521, 523 n.2 (Alaska

2004) .

10 See Reichmann v. State, Dept of Natural Res., 017 P.2d
1197, 1200 & n.6 (Alaska 1996); Sonneman v. Knight, 790 P.2d 702,

704 (Alaska 1990).
11 See Sonneman, 790 P.2d at 704-06.

12 Hickel V. Southea? r Conference, 868 P.2d 919, 923
(Alaska 1994); Guin v. Ha, 591 P.2d 1281, 1284 n.6 (Alaska 1979).

13 Alaska Trademark Shellfish, LLC v. State, 91 P.3d 953,
956 (Alaska 2004); State, Commercial Fisheries Entry Commn v.
Carlson, 65 P.3d 851, 858 (Alaska 2003).

14 Brandon v. Corr. Corp. of Am., 23 P.3d 269, 275 (Alaska
2001).

15 Alaska Const, art. |, 1.

16 See Alaska Const, art. |, 1; Malabed v. North Slope
Boroug 70 P.3d 416, 420 (Alaska 2003) (We ha e long recognized

that the Alaska Constitutions equal protection clause affords
greater protection to individual rights than the United States
Constitutions Fourteenth Amendment.); Schafer v. Vest, 680 P.2d
1169, 1172 (Alaska 1984) (Burke, C.J., concurring, noting that
this textual difference from the Federal Constitution emphasizes

that the framers meant all three guarantees).
17 See Alaska Const, art. |1, 25.
Alaska voters adopted this amendment in 1998. See
Office of the Lieutenant Governor, Alaska Constitution: Alaska
Constitutional Amendment Summary, at
http://www.gov.state.ak.us/ltgov/akcon/summary.html. The
amendme- t took effect January 3, 1999. See Brause v. State, Dept

of Health & Soc. Servs., 21 P.3d 357, 358 (Alaska2001).

18 SeeOwsichek v. State, Guide Licensing SControl Bd.,
763 P 488, 496 (Alaska 1988); State v. Ostrosky, 667 P.2d
1184, .x91 (Alaska 1983); Park v. State, 528 P.2d 785, 786-87

(Alaska 1974); Chester James Antieau, Constitutional Construction
2.06, at 18-20 (1982).


http://www.gov.state.ak.us/ltgov/akcon/summary.html

19 Antieau, supra note 18, 2.15, at 27; see also
Ostrosky, 667 P.2d at 1190 (holding that constitutional
amendment cannot, in turn, be challenged as unconstitutional
under preexisting clauses in the same document).

20 Explicitly denying benefits to public employees with
same-sex domestic partners would arguatly offend the Federal
Constitution. In Romer v. Evans, 517 U.S. 620 (1996), tlie United
States Supreme Court struck down on federal equal protection
qgrounds an amendment to .he Colorado Constitution that repealed
all local and statewide laws prohibiting discrimination based on
sexual orientation. '13e Court explained that in addition to
merely repealing stat and local laws, the amendment prohibits
all legislative, exec ive, or judicial action at any level of
state or local govern® nt designed to protect the named class

ld. at 624. The Court invalidated the amendment under the
rational basis standard of judicial review, reasoning that the
amendment could not satisfy even the minimal le-el of scrutiny.
Id. at 632. It expl * ned that the amendments disqualification of
a class of persons from the right to seek specific protection
from the law is unprecedented in our jurisprudence A law
de laring that in general it shall be more difficult for one
group of citizens than for all others to seek aid from the
government is itseli a denial of equal protection of the laws in
the most literal ser . Id. at 633.

21 See Brooks v. Wright, 971 P.2d 1025, 1028 (Alaska 1999)
(stating that court looks to plain language, purpose, and framers
intent in interpretLig constitution); Native Vill. of Elim V.
State, 990 P.2d 1, 5 (Alaska 1999) (same); Arco Alaska, Inc. V.

State, 824 P.2d 708, 71) (Alaska 1992) (same).

22 Cf. Bess v. Ulmer, 985 P.2d 979, 988 n.57 (Alaskal999)
((A] specific amendment controls other more general
[constitutional) provisions with which it might conflict.);
Antieau, supra note 18, 2.16, at 27-28.

23 State, Dept of Health & Soc. Servs. V. Planned
Parenthood of Alaska, Inc., 28 P .3d 904, 909 (Alaska 2001)
(footnote omitted) (quoting Alaska Pac. Assurance Co. V. Brown,

687 P.2d 264, 271 (Alaska 984)).

24 Malabed V. North Slope Borough, 70 T.3d 416, 420
(Alaska 2003); see also Stanek v. Kenai Peninsula Borough, 81
P.3d 268, 272 5 n.15 (Alaska 2003).

25 Malabed, 70 P.3d at 420-21.

26 Alaska Inter-Tribal Council v. State, 110 P.3d 947, 966
(Alaska 2005); Lawson v. Helmer, 7n P.3d 724, 728 (Alaska 2003).

27 Lawson, 77 P.3d at 728; Brandon v. Corr. Corp. of Am.,
28 P.3d 269, 275-76 (Alaska 2001).

28 Cf. Shearer v. Mundt, 36 P.3d 1196, 1199 (Alaska 2001).



29 Beaty v. Truck Ins. Exch., 8 Cal. Rptr. 2d 593, 596-97

(Cal. App. 1992); Hinman v. Dept of Pers. Admin., 213 Cal. Rptr.
410, 416 (Cal. App. 1985);Ross v. Denver Dept of Health &
Hosps., 883 P.2d 516, 519 (Colo. App. 1994); Phillips V.

Wisconsin Pers. Commn, 482 N.wW.2d 121, 129 (Wis. App. 1992).

30Some heterosexual couples, such as consanguineous
couples, are also prohibited from marrying and are consequently
prevented from obtaining benefits. But in those instances, the
relationship itself is illegal, not merely the marriage. AS
11.41.450 classifies incest as a class C felony. No Alaska
statute criminalizes homosexual relationships or homosexual
conduct between consenting adults, nor could it. See Lawrence V.

Texas, 539 U.S. 558 (2003). Moreover, as discussed below, just
because some other, smaller group of people is also excluded does
not mean that the plaintiffs here cannot have a valid claim.

31 See Tanner v. OregonHealth Scis. Univ., 971 P.2d 435,
442-43, 447 (Or. App. 1998) (determining that denial of
employment benefits to unmarried domestic partners of employees

had disparate impact on homosexuals).

32 John E. Nowak & Ronald D. Rotunda, Constitutional Law
14.4, at 711 (7th ed. 2004) (emphasis added).

33 Hamlyn v. Rocklsland County Metro. Mass Transit Dist.,
986 F. Supp. 1126, 1133 (C.D. 111. 1997); see also Cook v.
Babbitt, 819 F. Supp. 1, 14 (D.D.C. 1993) (T cases where a law

or regulation makes an explicit referei -e to a suspect
characteristic, purposeful discrimination s self-evident, and
the measure is subject to challenge on its face without any
evidentiary inquiry into the motives of the relevant government
actors.).

34 Personnel Admr v. Feeney, 442 U.S. 256 (1979).

35 Id. at 275.

36 Alaska Const, art. |, 25 (To be valid or recognized in
this State, a marriage may exist only between one man and one
woman.).

37 See Nowak £ Rotunda, supra note 32, 14.4, at 711.

38 We recognize that the benefits programs became
discriminatory only after the legislature acted in 1996 and 1998
and the electorate adopted t).tt Marriage Amendment in 1998. But,

in our view, allowing a discriminatory classification to remain
in force is no different than giving it the force of law in the
first place.

39 In the case of a facial classification, there is no
problem of proof and the court can proceed to test the validity
of the classification by the appropriate standard. Nowak &

Rotunda, supra note 32, 14.4, at 711.

40 M atanuska-Susitna Borough Sch. Dist. v. State, 93i P.2d



391, 396-97 (Alaska 1997) (quoting Alaska Pac. Assurance Co. V.
Brown, 687 P.2d 264, 269-70 (Alaska 1984)).

41 Id. at 396.

42 Malabed V. North Slope Borough, 70 P .3d 416, 421
(Alaska 2003) (applying close scrutiny to enactment affecting
important interest); State , Dept of Health & Soc. Servs. V.
Planned Parenthood of Alaska, Inc., 28 P.3d 904, 909 (Alaska
2001) (observing that strict scrutiny is applied to enactments

affecting fundamental rights).

43 Church v. State, Dept of Revenue, 973 P.2d 1125, 1130
(Alaska 1999).

44 Planned Parenthood, 28 P.3d at 909.

45 M atanuska-Susitna Borough, 931 P.2d at 396-97 (quoting
Alaska Pac. Assurance, 687 P.2d at 269-70).

46 Planned Parenthood, 28 P.3d at 911 (quoting Isakson v.
Rickey, 550 P.2d 359, 362 (Alaska 1976)).

47 Wilkerson v. State, Dept of Health * Soc. Servs., 993
P.2d 1018, 1024 (Alaska 1999); State v. Albert, 899 P.2d 103, 115
(Alaska 1995).

48 See Isakson v. Rickey, 550 P.2d 359, 362 (Alaska 1976)
(approving of less speculative, less deferential, more
intensified means-to-end inquiry for traditional rational basis
test).

49 Under the universitys plan, an employee and the

employees partner submit an aff'davit stating that they are
financially interdependent partners and meet certain criteria of

commitment and dependency. They must meet eight criteria
including: having an exclusive personal relationship with each
other for at least the last twelve consecutive months and an
intention to continue the relationship indefinitely; residing
together at the same primary residence for at least the last
twelve consecutive months and intending to reside together
indefinitely; considering themselves members of each others
immediate family; being responsible for each others common
welfare; and sharing financial obliaations. They must also
attest that they meet at least five of a second set of eight
criteria, including: jointly purchasing or leasing real property;
jointly owning an actomobile; sharing a joint bank or credit
account; nandng each other as life insurance beneficiaries; and

naming each other as primary beneficiaries in each others wills.
University of Alaska, Explanation of Availability of Benefits
Based on Financially Interdependent Relationship, at
http://info.alaska.edu/hr/ forms/PDF/B140-FIPExpianation.pdf

(last visited June 13, 2003).

50 E.g., Cal. Govt Code 22818, amended by 2005 Cal.
Legis. Serv. 418 (West); Or. Admin. R. 101-015-0005(c); Wash.
Admin. Code 182-12-260. A more complete list of states chat


http://info.alaska.edu/hr/

provide health benefits to domestic partners can be found in a
database maintained by the Human Rights Campaign. The database
can be accessed through the organizations website at
http://ivww .hrc.org (la3t visited October 21, 2005).

5J. According to the Human Rights Campaiqgns database, 130
cities and counties offer domestic partner benefits. As of
October 21, 2005, the cities and counties included, for example,
Atlanta, Broward County, Chicago, Denver, and New York City. See
Atlanta, Ga., Codeof Ordinances 2-858; Broward County, Fl.,
Code 16 1/2-156; Chicago, 111., Municipal Code ch. 2-152-C72;
Denver, Co., Rev. Municipal Code 18.321(4)-18.328; New York

City, N.Y., Administrative Code 3-244(f).

52 See
http://www .juneau.lib.ak.us/cbj/risk_management/pdfs/2005/Enroll-
ment Guide2005.pdf (last visited June 6, 2005).

53 Boddie v. Connecticut, 401 U.S. 371, 376 (1971); see
also Loving V. Virginia, 388 U.S. 1, 12 (1967) (describing
marriage as one of the vital personal rights essential to the
orderly pursuit of happiness by free people); Skinner v. Oklahoma
ex rel. Williamson, 316 U.S. 535, 541 (1942) (one of the basic
civil rights of man); Meyer v. Nebraska, 262 U.S. 390, 399 (1923)
(essential to the orderly pursuit of happiness).

54 Loving, 388 U.S. at 7; Maynard v. Hill, 125 U.S. 190,
205 (1888) (Marriage, as creating the most important relation in
life, as having more to do with the morals and civilization of a

people than any other institution, has always been subject to the
control of the legislature.).

55 See Loving, 388 U.S. at 7.

56 AS 11.51.140.

57 AS 11.41.450.

58 Alaska Const, art.l, 25.

59 Lawrence v. Texas, 539 U.S. 558, 567 (2003) (holding
that states may not criminalize private, consensual homosexual

relations).

60 Alaska Const. art. I, 1 (Thisconstitution is
dedicated to the principled that all persons have a natural
right to the enjoyment of the rewards of their own
industry. . . .); Alaska Const, art. XII, 6.

61 Trombley v. Starr-Wood Cardiac Group, P.C., 3 P.3d 916

(Alaska 2000).

62 Ild. at 923 (emphasis added).

63 Id.

64 See -upra not s 49-52.


http://ivww.hrc.org
http://www.juneau.lib.ak.us/cbj/risk_management/pdfs/2005/Enroll-

65 According to the Human Rights Campaigns database, 24-
Fortune 500 companies offer domestic partner benefits. The
database can be accessed through the organizations website at
http://www .hrc.org (last visited October 21, 2005,.

66 Goodridge v. Dept of Pub. Health, 798 N.E.2d 941, 969-
70 (Mass. 2003); see also Baker v. State, 744 A.2d 864, 886 (Vt.
1999). In Baker, the Vermont Supreme Court deferred to the
prerogatives of the legislature to craft an appropriate means of
addressing this constitutional mandate. It therefore left the

current statutory scheme in effect for a reasonable period of
time to enable the Legislature to consider and enact implementing
legislation in an orderly and expeditious fashion. ld. at 887.


http://www.hrc.org

Title 25. MARITAL AND DOMESTIC RELATIONS

Chaplrr 25#S ALASKA MARRIAGE CODE
Article 01 REQUIREMENTS FOR MARRIAGE
Sec 25.05.011 Civil contract

(a) Marriage is a civil contract entered into by one man and one woman that requires both a
license and solemnization The man and the woman must each be at least one of the following:

(1)18 yea.sof age or older and otherwise capable,
(2) qualified for a license under ' or
(3) amember of the armed forces of the United States while on active duty.

(b) A person may not be joined in marriage in this state until a license has been obtained for
that purpose as provided in this chapter A marriage performed in this state is not valid without
solemnization as provided in this chapter

Sec. 25.05.013. Same-sex marriages

(a) A marriage entered into by persons of the same sex, either under common law or under
statute, that is recognized by another state or foreign jurisdiction is void in this state, and
contractual rights granted by virtue of the marriage, including its termination, are unenforceable
in this state

(b) A same-sex relationship may not be recognized by the state as being entitled to the
benefits of marriage

Sec. 25.05 021. Prohibited marriages
Marriage is prohibited and void if performed when
(1) either party to the proposed marriage has a husband or wife living, or

(2) the parties to the proposed maniage are more closely related to each other than the
fourth degree of consanguinity, whether of the whole or half blood, computed according to rules

of the civil law

Sec. 25.05 031. Voidable marriages.

If either party to a marriage .s incapable of consenting to it at the time of the marriage for want
of m;irriageable age of consent or sufficient understanding, or if the consent of either party is
obtained by force or fraud, or if either party fails to consummate the marriage, the marriage is



voidable but only at the suit of the party under the disability or upon whom the force or fraud is
imposed

Sec 25.05 041 Matters insufficient to render marriage voidable

(a) If a marriage is in other respects lawful and is consummated with the full beliefon the
part of the persons married, or either of them, that they have been lawfully joined in marriage,
then the marriage is not voidable for any of the following reasons

(1) the licensing officer did not have jurisdiction to issue the license,

(2) there was an omission, informality, or irregularity of form in the application for the
license or in the license itself,

(3) either or both witnesses to the marriage were incompetent;
(4) the mairiage was solemnized after the expiration date of the license,

(5) there were no witnesses to the marriage if the valid license was issued and if the
solemnization of the marriage can be otherwise proven

(b) If a license has been issued and the marriage solemnized as provided in this chapter and
the parties to it have immediately thereafter assumed the habit and repute of husband and wife
and have continued to cohabit as husband and wife for one year or until the death of either of
them, the marriage shall not be void or voidable solely on the ground the license cannot be

produced
Sec 25.05 051 Effect ofexisting former marriage

If, during the lifetime of a husband or wife with whom a marriage is still in force, a person
remarries and the parties to the subsequent marriage live together as husband and wife, and one
of the parties to the subsequent marriage believes in good faith that the former husband or wife is
dead or that the former marriage has been annulled or dissolved by a divorce or is without
knowledge of the former marriage, then after the death or divorce of the other party to the former
marriage, if they continue to live together as husb; nd and wife in good faith on the part of one ot
them, they are legally married from the time of removal of the impediment, and the issue of the
subsequent marriage are the legitimate issue of both parents, whether bom before or after the

removal of the impediment

Sec. 25.05.061 Marriage without license

A marriage contracted after January |, 1964, is void unless a license has first been obtained as
provided in this chapter If the parties to a marriage void for failure to obtain a license validate
the marriage by complying with the requirements of this chapter, the issue of the void marriage

are legitimate



Sec. 25.05.171 Persons capable of consenting to marriage Minimum ages, and consent of
parents or guardian

(a) A person who has reached the age of 16 but is under the age of 18 shall be issued a

marriage license if the written consent o f the parents, the parent having actual care, custody and
control, or aguardian of the underaged person is filed with the licensing officer issu ng the

marriage license tinder [

(b) A superior courtjudge may grant permission for a person who has reached thi age of 14
but is under the age of 18 to marry and may order the licensing officer to issue the licr ise if the
judge finds, following a hearing at which the parents and minor are given the opportunity to
appear and be heard, that the marriage is in the best interest of the minor and that either

(1) the parents have given their consent; or

(2) the parents are

(A) arbitrarily and capriciously withholding consent;

(B) absent or otherwise unaccountable;

(C) in disagreement ~ir jng themselves on the question, or

(D) unfit to decide the matter.
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A Man and His Horse emod this item

In what some call a denial j.s, mad' free
of a basic civil right, a M
Missouri man has been
told he may not marry his
long-term companion.
Although his situation is
unique, the logic of his
argument is remarkably
similar to that employed
by advocates of
homosexual marriage.
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Summary:
Advocates for same-sex marriage
reject the definition of marriage as
the union of a man and a woman.
This makes it impossible to exclude
virtually anv relationship between
two or more partners of either sex.

This pamphlet shows now
homosexual marriage Is not the
equivalent of traditional marriage
and demonstrates that gay
marnage is not a civil rights issue
or a matter of "discrimination."

The man claims that the essential elements of
marriage—love and commitment--are indeed
present:"She’s gorgeous. She’s sweet. She’s
loving. I'm very proud of her. ... Deep down,

way down, I'd love to have children with her.’ | Also discussed is the overwhelming

rejection of same-sex unions by
Americans, many of whom do not

T
B . . Why is the state of Missouri, as well as the
B S S B n federal government, displaying such

ire heartlessness in denying the holy bonds of

consider homosexual marriage to
be a moral alternative to traditional
marnage.

wedlock to this man and his would-be "wife”?

Vo
It seems the state of Missouri is not prepared to indulge a man who waxes eloquent
WASHINGTON about his love for a 22-year-old mare named Pixel.
WATCH
The Threat to Marriage
The Missouri man and homosexual "marriage" proponents categorically reject the
definition of marriage as the union of a man and a woman. Instead, the sole
MP3 criterion for marriage becomes the presence of "love" and "mutual commitment."
1 But once marriage is no longer confined to a man and a woman, it is impossible to
exclude virtually any relationship between twT or more partners of either sex--even
) non-human "partners."
Marriage
One Man, m !
One Woman. | J To those who object to comparing gay marriage to widely-rejected sexual
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preferences, it should be pointed out that until very recent tines the very
suggestion that two men or two women could "marry" was itself greeted with

scom.

Of course, media stories on same-sex marriage rarely address the fact that
redefining marriage logically leads to the Missouri man and his mare. Instead,

2/18/2006


http://www.frc

Family Research Council Saturday, February 18, 2006 "BC04C02" Page 2 of Il

media reports typically rocus Instead on homosexual couples who resemble the
stereotypical Ideal of a married couple. Ignored in such reports Is social science
research indicating that such idealized "families' are utterly atypical among

homosexuals.

In this pamphlet we will show the following:

1. Gay marriage threatens the Instltut ons of marriage and the family.
2. Same-sex relationships are not the equivalent of traditional marriage
3. Gay marriage is not a civil rights issue

4. Americans overwhelmingly reject gay marriage

5. Gay marriage is not a mnral alternative to traditional marriage.

6, Homosexuality is rightly viewed as unnatural.

The "Polyamory* Movement

"Sean has a wife. He also has a girlfriend. His girlfriend has
another boyfriend. That boyfriend is dating Sean's wife.

description of "polyamory" relationship2

The movemen. co redefine marriage has found full expression in what is variously
called "polyfidelity" or "polyamory," which seeks to replace traditional marriage with
a bewildering array of sexual combinations between various groups of individuals.

"Polyamory"” is derived from Greek and Latin roots, and is loosely translated many
loves." Polyamorists reject the "myth" of monogamy and claim to practice
"harmonious love and intimacy between multiple poly partners."3 Stanley Kurtz
describes the "bewildering variety of sexual combinations. There are triads of one
woman and two men; heterosexual group marriages; groups in which some or all
members are bisexual; lesbian groups, and so forth."4

The polyamory movement took its inspiration from Robert Heinlein’s 1961 sci-fi
novel, Stranger in a Strange Land, in which sexual possessiveness (as in marital
exclusivity) is portrayed as an evil leading to societal ills such as murder and war.
The book helped spawn a number of ill-fated sexual communes, such as San
Francisco's Kerista community, in which member had sexual relations with each
other according to a rotating schedule.

Anti-Marriage Activists

The Kerista commune collapsed in 1992, but the polyamory movement has taken
hold in academic where, according to First Things, its proponents "are now so
influential, if not dominant, in the academic field of marriage and family law."
Scholars enamored with polyamory argue in favor of "a social revolution that would
replace traditional marriage and family law."5

Kurtz concurs that the "gradual transition from gay marriage to state-sanctioned
polyamory, and the eventual abolition of marriage itself, is now the most influential
paradigm within academic family law." One prominent advocate of polyamory,
David Chambers, professor of law at the University of Michigan, argues: "By
ceasing to conceive of marriage as a partnership con posed of one person of euli
sex, the state may become more receptive to units of three or more."6
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The Frat House Concept of "Family"

This radical definition of marriage gives rise to bizarre conceptions of family that
include virtually any relationship or social group. In 1990, a San Francisco task
force on family policy led by lesbian activist Roberta Achtenberg defined the family
as a "unit of interdependent and interacting persons, related together over time by
strong social and emotional bonds and/or by ties of man tage, birth, and

adoption."7

The "frat house with revolving bedroom doors" concept of marriage and the family
poses dangers to tKldren.

Polyamory advocates pay scant attention to the dangers posed to children being
raised according to this "frat house with revolving bedroom doors" concept of
marriage and the family. Yet, this nebulous, free-for-all model of the family looms
ahead for our society unless a bulwark is created in the form of a constitutional

amendment protecting marriage.

The slippery slope leading to the destruction of marriage as we know it draws ever
closer with the decision of the Massachusetts Supreme Judicial Court to compel the
state legislature to grant homosexual sex partners the legal status of married
people. This decision has emboldened public officials in various localities to grant
marriage licenses to homosexual couples, igniting a national debate on the
guestion: What Is marriage--and where do we draw the limits on who can marry?

Same-Sex Relationships are not the Equivalent of Marriage

A growing body of research indicates that in key respects homosexual and lesbian
relationships are radically different than married couples.

-- Relationship duration: While a high percentage of married couples remain
married for up to 20 years or longer, with many remaining wedded for life, the vast
majority of homosexual relationships are short-lived and transitory. This has
nothing to do with alleged "societal oppression." A study in the Netherlands, a gay-
tolerant nation that has legalized homosexual marriage, found the average duration
of a homosexual relationship to be one and a half years.8

-- Monogamy versus promiscuity: Studies indicate that while three-quarters or
more of married couples remain faithful to each other, homosexual couples typically
engage in a shocking degree of promiscuity. The same Dutch study found that
"committed" homosexual couples have an average of eight sexual partners (outside

of tie relationship) per year.9

-- Intimate partner violence: homosexual and leshian couples experience by far
the highest levels of intimate partner violence compared with married couples as
well as cohabiting heterosexual couples. 10 Lesbians, for example, suffer a much
higher level of violence than do married women. 11

What about the Children?

In his exhaustive examination of human history, Giovanni Battista Vico (1668-
1744), Professor of Rhetoric at the University of Naples, concluded that marriage
between a man and a woman is an essential characteristic of civilization, and as
such is the "seedbed" of society. Vico warned that chaos would ensue in the
absence of strong social norms encouraging marital faithfulness and the loving care

of children born to the union.

Since reproduction requires a male and a female, society will always depend upon

http://lwww .trc.org/get cfm?i-BC04C02 2/18/2006


http://www.trc.org/get

Family Research Council: Saturday, February 18, 2006 "BC04C02 Page 4 of 11

heterosexual marriage to provide the "seedbed" of future generations. The evidence
indicates that homosexual or lesbian households are not a suitable environment for

Data from the 2000 U.S. Census and other sources indicates that only a small
percentage of homosexual households choose to raise children. 12 One reason for
this is that the raising of children is inimical to the typical homosexual lifestyle,
which as we have seen typically involves a revolving bedroom door. With the added
problem of high rates of intimate partner violence, such households constitute a
danget jus and unstable env’ronment for children.

Homosexuals and lesbians are unsuitable role models for children bee juse of their
lifestyle. Dr. Brad Hayton observes that homosexual households "model a poor view
of marriage to children. They are taught by example and belief that marital
relationships are transitory and mostly sexual In nature. ... And they are taught
that monogamy in a marriage is not the norm [and] should be discouraged if one
wants a good 'marital' relationship." 13

The Phony Comparison with Race

Many black Americans are understandably offended when gay activists, who have
never been relegated to the back of a bus, equate their agenda with racial
discrimination. In a statement supporting traditional marriage, several black
pastors wrote:"We find the gay community’s attempt to tie their pursuit of special
rights based on their behavior to the civil rights movement of the 1960s and 1970s

abhorrent."14

A majority of Black Americans reject the facile comparison of sexual behavior with
an immutable characteristic such as race, and disagree with the oft-heard
contention by gay activists that homosexuals are "born that way." A Pew Research
poll found that by an overwhelming 61 to 26 percent margin, Black Protestants
believe sexual orientation can be changed. 15 The same poll reported that Black
Americans oppose homosexual marriage by a 60 to 28 percent margin. 16

Gay Marriage is not a Civil Rights Issue

Defining marriage as the union of a man and a woman would not deny
homosexuals the basic civil rights accorded other citizens. Nowhere in the Bill of
Rights or in any legislation proceeding from it are homosexuals excluded from the

rights enjoyed by all citizens--including the right to marry.

However, no citizen has the unrestricted right to marry whoever they want. A
parent cannot marry their child (even if he or she is of age), two or more spouses,
or the husband or wife of another person. Such restrictions are based upon the
accumulated wisdom not only of Western civilization but also of societies and
cultures around the world for millennia.

Neither can gay activists appeal to a "natural rights" argument: i.e., no reasonable
person would deny homosexuals and lesbians their self evident right to marry.
Harry Jaffa cogently replies that such arguments actually argue agalnst homosexual
marriage: "Nature and reason tell us that a Negro is a human being, and is not to
be treated like a horse or an ox or a dog, just as they tell us that a Jew is a human
being, and is not to be treated as a plague-bearing bacillus. But with the very same
voice, nature and reason tell us that a man is not a woman, and that sexual
friendship is properly between members of opposite-sexes, not the same sex."17

Upholding Traditional Marriage is not "Discrimination”

Discrimination occurs when someone is unjustly denied some benefit or
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opportunity. But it must first be demonstrated that such persons deserve to be
treated equally. For example, FAA end airline regulations rightly discriminate
regarding who is allowed into the cockpit of an airline. Those who are not trained
pilots have no rightful claim to "discrimination” because they are not allowed to fly

an airplane.

On the other hand, discrimination would occur if properly credentialed pilots are
refused hiring simply because of the color of their skin. In this case such individuals

have been denied employment simply because of their race.

The issue of alleged discrimination was addressed by the Minnesota Supreme Court
in Baker v. Nelson, when it rejected the argument that denying a same-sex couple
the right to marry was the equivalent of racial discrimination. The court found: "In
common sense and constitutional sense, there is a clear distinction between a
marital restriction based merely upon race and one based upon the fundamental

difference in sex."

Similarly, in October 2003, a three-judge panel of the Arizona Court of Appeals
ruled unanimously against two homosexuals who argued in a lawsuit that marriage
is a fundamental right, and that prohibiting it for same-sex couples violates
constitutional protections for due process. The court found that the state's ban on
homosexual marriage "rationally furthers a legitimate state Interest," and thus does
not discriminate against homosexuals by depriving them of their constitutional
rights. 18 The court further noted: "Recognizing a right to marry someone of the
same sex would not expand the established right to marry, but would redefine the
legal meaning of 'marriage.”

When gay activists and their supporters cry "discrimination!" they conveniently
avoid the question of whether homosexual relationships merit being granted
equality with marriage. Yet this question deserves our close examination, for the
danger posed to our society by redefining marriage is no less than permitting
unqualified individuals to fly airplanes.

Americans Reject Gay Marriage

Typical of polls on the subject, a Fox News poll conducted after the Massachusetts
ruling found that Americans oppose same-sex marriage by an overwhelming 66 to

25 percent margin. 19

A majority of Americans also support a constitutional amendment banning gay
marriage. A Fox News/Opinion Dynamics poll in August 2003 reported that 58
percent of respondents favored amending the Constitution, with 34 percent
opposed.20 A Zogby poll released in February 2004 found that, by a 51 to 43
percent margin, voters agreed that a constitutional amendment should be passed
limiting marriage to a man and a woman.21 Similarly, a February 2004 Gallup poll
found that 53 percent of respondents favored a constitutional amendment banning
gay marriage, with 44 percent opposed.22

Homosexual marriage is a potent political issue, with opponents ever more
dedicated to preserving the traditional definition of marriage. A follow-up Pew
Research poll conducted iik February 2004 found: "Gay marriage has surpassed
other major social issues like abortion and gun control in its influence on voters.
Four in ten voters say they would not vote for a candidate who disagrees with them
on gay marriage, even if they agree with the candidate on most other issues." The
poll reported that "voters oppose gay marriage by more than two to one (65
percent to 28 percent), a margin that has remained generally steady since

October."23

Polls Cite Moral Objections to Homosexuality
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A Pew Research poll released in November 2003 reported: "The most common

reasons given for objecting to gay and lesbian marriage are moral and religious. ...
More than eight in ten opponents of gay marriage (82 percent) say it runs counter
to their religious beliefs, with 73 percent completely agreeing with that sentiment.”

24

The poll found that the top two reasons for opposing gay marriage are that "The
Bible says it is morally wrong/a sin’ (28 percent), followed by the response that
homosexual marriage Is "against my religious beliefs" (17 percent).25 Unexpressed
religious beliefs are reflected in the next two largest categories of responses.
Sixteen percent of respondents based their opposition to gay marriage on the fact
that the "definition of marriage is a man and a woman," followed by "It's just
wrong/l just don’t agree with it" (12 percent).

A Bama Research poll, also released in November 2003, confirmed that Americans
consider homosexual behavior to be morally objectionable. Only 30 percent of
respondents agreed that "having a sexual relationship with someone of the same
sex" was morally acceptable. By comparison, the respondents considered "getting
drunk" (35 percent), "using profanity" (36 percent), sex outside of marriage (42
percent), cohabitation (60 percent), and gambling (61 percent) all to be more
acceptable than homosexuality.26

It is outside the scope of this pamphlet to discuss the biblical and theological
understanding regarding homosexual behavior. See the FRC booklet "Keeping the
Churches Marriage Friendly: How the Bible and 1. dition Refute the 'Gay
Theology' (available at www.frc.org or by calling 1 300-225-4008 ).

The Validity of Moral Arguments

The oft-repeated mantra "you can't legislate morality"—the contention that moral
arguments have no place in formulating public policy—is absurd. It is the duty of
legislators to evaluate the rlght_ legislation needed to correct some WIONQ or
INjustice, or promote some POSItIVE or good result. Many of the same people who
wish to exclude religiously informed moral arguments from the debate about
marriage are little troubled by the use of moral and religious arguments when
discussing other issues such as racial discrimination, capital punishment, or the war

in lraq.

The conviction that human sexuality is rightfully expressed within marriage
between a man and a woman is deeply rooted in our history and Judeo-Christian
beliefs. Over a century ago, In Maynard v. Hill (1888), the U.S. Supreme Court
recognized that the understanding of marriage springs from the fundamental
morality of a people. The Court described marriage as "creating the most important
relation in life, as having more to do with the morals and civilization of a people

than any other institution.”

Similarly, in Baker v. Nelson (1971), the Minnesota Supreme Court affirmed the
Judeo-Christian roots of the definition of marriage:"The institution of marriage as a
union of man and woman, uniquely involving the procreation and rearing of children
within a family, is as old as the book of Genesis.”

Homosexuality is Unnatural

The advocates of anti-marriage and anti-family sexuality face yet another foe:
divinely created nature itself. According to the above-mentioned Pew Poll, the next
most frequent reason given for opposing gay marriage is that "homosexuality is not
natural/normal” (9 percent). This response is followed by "the purpose of marriage
is to have children" (4 percent), which also recognizes a purposeful—and thus
"natural"—design for human sexuality.
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In his epistle to Christians living in Rome, the Apostle Paul speaks of an undeniable
"law" regarding normative human behavior that is written on the heai ts of mankind
"to which their own conscience also bears witness." Those who would reject this law
find themselves in opposition to the Divine intent for mankind, a reality that every

culture from the dawn of civilization has either recognized--or failed to acknowledge

at its peril.

The power of the innate realization that there is Something fundamentally
"unnatural" about homosexuality--even among those who consider themselves
non-religious--should not be underestimated, and may well provide the vital
motivation that will turn back the seemingly invincible juggernaut of the gay

agenda.

The Gay Agenda vs. Nature

In their 1989 book, After the Ball: How America Will Conquer its Fear and Hatred of
Gays in the '90S, homosexual activists Marshall Kirk and Hunter Madsen presented
a strategy for achieving the full acceptance of homosexuality in American culture.
Kirk and Madsen write: "In any campaign to win over the public, gays must be
portrayed as victims in need of protection so that straights will be inclined by reflex
to adopt the role of protector.”

That this strategy has met with considerable success is undeniable. But wait! The
subtitle of Kirk and Madsen's book reveals the confident presumption that America
would conquer its (purported) fear and hatred of gays Il the '90s.

Yet America did not, as expected, embrace the homosexual agenda with open
arms. When queried regarding homosexuality as a behavioral |If€Sty|e--as opposed
to a civil rights issue--many Americans continue to register strong negative

reactions.

A Public Perspectives survey found that 69 percent of those surveyed report being
"very much" or "somewhat" bothered by seeing a person "kissing someone of the
same sex in public."27 This hesitancy is not limited to those holding to traditional
morality. No less than the liberal icon Glamour magazine reported the results of a
readership poll in which 59 percent of the respondents were "put off’ by a lesbian
kiss shown on network television.28

This "ick factor," far from irrational, is rooted in the subconscious realization of
what is normal and what is not, and which forms an inescapable part of our being.
And it may be that by underestimating the power of this innate understanding, gay
activists have made their greatest tactical error.

A Coming Spiritual Revival?

Camille Paglia, a self-confessed radical lesbian and atheist feminist, addresses this
fundamental miscalculation of gay activ 'm, which, "encouraged by the scientific
illiteracy of academic postmodernism, wants to deny that there is a heterosexual
norm. This is madness." Paglia warns that eventually "the insulting disrespect
shown by gay activists to religion ... would produce a backlash.”29

Paglia notes:"History shows that massive spiritual revivals are a fundamental,
recurrent element in culture." She further warns that "there may unfortunately be
deep, slow-moving forces at work like those that led to Christianity’s triumph over
cosmopolitan, sexually permissive, but ethically weak late-paganism during the

Roman Empire."30

Gay Marriage: A No Show in History
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Some scholars (.atm that marriage between homosexuals has been commonly
practiced and accepted by various peoples throughout history. One prominent
advocate of this view, William Eskridge, contends that same-sex ui ions and even
"marriages" have been common in other times and cultures.

Responding to Eskridge, professors Peter Lubin and Dwight Duncan point out that
the so-called "evidence" for homosexual marriage comes p imarily from small,
isolated pre-literate tribes. Lubin and Duncan point out that "a great many of the
primitive societies deemed by Eskridge to be tolerant of isame-sex marriage] ...
have also been known to engage in other practices, such as cannibalism, female
genital mutilation, massacre or enslavement ot enemies taken in war, and other
practices which was once held to be the duty of the civilized to extirpate."31

Furthermore, what Eskridge takes for homosexual r arriage are actually male
bonding rituals that he mistakenly eroticized. Alleged examples from ancient Rome,
such as Nero and Elagabalus, only reveal the degree to which homosexuality was
held in contempt by Roman society. In referring to Nero's homosexuality, Tacitus
wrote that the emperor "polluted himself by every lawful or lawless indulgence,
[and] had not omitted a single abomination which could heighten his depravity."
This hardly constitutes an endorsement of homosexuality in ancient Rome.

Lubin and Duncan summarize: "There is no 'rich history of same-sex marriage' that
[Eskridge] has 'unco, “red,' that was 'suppressed in recent Western history, and is
only now coming to light.' The 'resistance' to same-sex marriage is not limited to
Western culture' with its age-old 'anti-homosexual hysteria and bigotry,' but
extends to almost every culture throughout the world."32

On the face of it, theories about the supposed widespread practice of homosexual
marriage throughout history lack merit, given the biological imperative of families
consisting of husbands and wives producing children, which is a basic requirement

for the preservation of any culture or society.

How Does Gay Marriage Harm Your Marriage?

One might as well ask, "How does my printing counterfeit $20 bills hurt your
wallet?" Or to use another example, can you imagine a building where every
carpenter defined his own standard of measurement? A man and a woman joined
together in holy matrimony is the time-tested "yardstick" for marriage. One cannot
alter the definition of marriage without throwing society into confusion any more
than one can change the definition of a yardstick.

Homosexual marriage is an empty pi tense that lacks the fundamental sexual
complementariness of male and female. And like all counterfeits, it cheapens and
degrades the real thing. The destructive effects may not be immediately apparent,
but the cumulative damage is inescapable. The eminent Harvard sociologist, Pitirim
Sorokin, analyzed cultures spanning several thousand years on several continents,
and found that virtually no society has ceased to regulate sexuality within marriage
as defined as the union of a man and a woman, and survived.33

A Federal Marriage Amendment: Protection against Judicial Tyranny

Given the strong public opposition to homosexual behavior, it is hardly surprising
that no state has voted to extend full marriage rights to gay and lesbian couples.
Having failed to achieve their agenda through the democratic process, homosexual
activists are now focusing on advancing their agenda through the courts as well as
through “civil disobedience" such as the lllegal issuance of marriage licenses by
public officials in San Francisco and elsewhere.

There is growing danger of activist judges disregarding marriage laws passed by a
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majority of the population and enshrined In centuries of legal precedence, and
imposing homosexual marriage on the nation. States' "Defense of Marriage" laws
will help to protect against counterfeit marriage. But such statutes can be
overturned in state courts on the argument that they violate state constitutional

equal protection and due process clauses.

Amending state constitutions to bar gay marriage will also offer some protection.
However, observers fear that the U.S. Supreme Court could overturn state
constitutional amendments on the basis of the equal protection and due process
clauses in the U.S. Constitution. Robert Bork writes: "One of the last obstacles to
the complete normalization of homosexuality in our society is the understanding
that marrlai. is the union of a man and a woman. ... Many court watchers believe
that within ve to ten years the U.S. Supreme Court will hold that there is a
constitutional right to homosexual marriage, just as that court invented a right to

abortion. The chosen instrument will be the Equal Protection Clause of the 14th
Amendment."34

A constitutional amendment defining marriage as the union of a man and a woman
offers the ultimate protection against the agenda of gay and lesbian activists such
as Paula Ettelbrick, former Ic*al director of the Lambda Legal Defense and
Education Fund, who unabashedly states: "Being queer means pushing the
parameters of sex, sexuality, and family, and ... transforming the very fabric of

society."35

We enjoy the blessing of living in a nation that has enshrined democratic principles-
-but this privilege also entails the obligation to make our voices heard in the
political process. Those whr value the family have a God-given duty to become
involved in what is shaping up as the preeminent moral issue of our day protecting

the very institution of marriage.

Our elected representatives must be put on notice that they face an historic choice
between catering to the demands of a well-heeled, powerful cadre of homosexual
activist organizations determined to radically alter the definition and nature of
marriage, or listening to the voice of people across the nation who seek to preserve
marriage as the wellspring of society and culture for themselves and their families

for generations to come.

Written by Timothy J. Dailey, Ph.D., Senior Fellow, Center for Marriage and Family
Studies at Family Research Council
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When Massachusetts officials facing the court 1D cun,ill this itum
case Goodridge v. Department of Public Health
set out to defend that state's marriage law from

a challenge by seven homosexual couples, their mall:  »r<te
major line of defense was procreation. Making r -j lownlo.trf audio
babies, the state argued, was the first purpose **  (mp3)

of marriage. By definition, same-sex partners Summary:

The debate over same-sex
"marriage” often centers on what
the primary purpose of marriage is.
In this lecture, Dr. Carlson cites
procreation as that purpose and

could not create a child as a couple. This was
important, the argument continued, because

children usually do best when growing up with
their two natural parents. Moreover, requiring

fertility tests before marriage by opposite-sex -
draws on sources both ancient and

couples would be cumbersome and overly .

intrusi It better to let all oth . modern for support of his

intrusive. It was better to let all otherwise argument.

qualified opposite-sex couples to marry than to
go down that troubling regulatory path.

And the initial trial court, let us remember, agreed with the state. The judge ruled
that the primary purpose of marriage, under Massachusetts law, was in fact
procreation. Accordingly, the court concluded that the state could reasonably
distinguish between homosexual claimants to marriage and those heterosexual
couples that were at least "theoretically ... capable" of procreation without relying on
"inherently more cumbersome" non-coital reproductive methods.,

Even Evan Wolfson, the acknowledged leader of the "gay marriage” movement, has
agreed that:

At first glance, the "basic biology"” argument seems to make
some sense. After all, it doesn't take more than a fourth-grade
health class education to know that men's and women's bodies
in some sense "complement each other"” and that when a man
and a woman come "together as one flesh" it often leads to

procreation.(2!

But of course, the trial court decision did not survive appeal to the Massachusetts
Supreme Judicial Court. This higher court, on a 4-3 vote, dismissed the procreation
argument, pointing to opposite-sex couples in which the woman was over
childbearing age or otherwise infertile. Could the state "rationally” tell them that they
could not marry? It could not. Indeed, the court noted that, under state law, even
those "who cannot stir from their death bed may marry,"” provided they were of the
opposite sex. Moreover, infertility is not grounds for divorce, and so by inference it is
not a bar to marriage, either. In addition, the couit noted that Massachusetts law
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protects the (. irental rights of homosexuals and allows same-sex couples to adopt
children. It was Irrational for the state to enable "gay parenting* while also denying
the children involved the benefits of "family stability and economic security"” found In

a marital home.

Evan Wolfson also moves on to d ssect the procreation argument, finding it "riddled
with holes." If procreation is the purpose of marriage, he argues, then the marriages
of Bob and Elizabeth Dole, John and Teresa Heinz Kerry, and Pat and Shelley
Buchanan should all be declared invalid. So should the marriage of the father of our
country, George Washington, to Martha, which produced no children. Another same-
sex activist, Dale Carpenter, argues that if there were any merit to the procreation

argument:

We would require prospective married couples to sign an
affidavit stating that they are able to procreate and Intend to
procreate. If in, say, 1J years they had not procreated, we
could presume they are unable or unwilling to do so and could
dissolve the marriage as unworthy of the unique institution.

He adds that since no one has really proposed this, or anything like it, it is clear that
the defenders of marriage "do not take the narrow procreationist view of marriage
very seriously.” Instead, he says, the traditionalists impose another rule: "Nobody is
required to procreate in order to marry, except gay couples." Such discrimination, he
implies, could not survive a test by the "equ | protection clause" of the Fourteenth
Amendment.? Indeed, that usually faithful, conservative Supreme Court justice,
Antonin Scalia, in his 2003 dissent in Lawrence v. Texas, noted:

If moral disapprobation of homosexual conduct is 'no state
interest' for purposes of proscribing [private adult sex], what
justification could there possibly be for denying the benefits of
marriage to homosexual couples? Surely not the
encouragement of procreation, since the sterile and the elderly
are allowed to marry. ’

It is fair to conclude, | think, that the procreation argument is in serious trouble.

My purpose here is to examine the bond between marriage and procreation. Where
did this linkage come from? Why is it no longer self-evident? What earlier
developments weakened the procreative nature of marriage? And is it possible to
salvage this appeal to procreation in the same-sex marriage debate?

Sex And Civilization

Turning to the first question-where did the bond between marriage and procreation
come from?—my answer is simple: It is no less than the foundation for what we
might call the "unwritten sexual constitution of our civilization."

Nearly two thousand years ago, what would become Western Christian civilization
began to take form in a time of great sexual disorder. The moral and family
disciplines of the old Roman Republic were gone, replaced by the intoxications of
empire. Slave concubinage flourished in these years. Divorce by mutual consent was
easy and common. Adultery was chic and widespread. Homosexuality was a frequent
practice, particularly in man-boy sexual relations. There was a callous disregard for
infant life, with infanticide a regular practice. Caesar Augustus, worried about the
plummeting Roman birthrate, even implemented the so-called "Augustan Laws" In 18
B.C., measures that punished adultery, penalized childlessness, and showered
benefits on families w*-h three or more children. These laws may have slowed, but
did not reverse, the moral and social deterioration.
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Out of this chaos, the fathers of the Christian Church crafted a new sexual order
between 50 and 300 AO. Procreative marriage served as its foundation. Importantly,
they also built this new order in reaction to the Gnostic heresies which threatened
the young Church; indeed, which threatened all human life.

The Gnostic idea rose independently of Christianity, but | am concerned here with so-
called Christian Gnosticism. The Gnostics drew together myths from Iran, Jewish
magic and mysticism, Greek philosophy, and Chaldean mystical speculation. More
troubling, they also appealed to the freedom from the law as proclaimed by Christ
and Paul. In this sense, they were antinomians; that Is, they believed that the Gospel
freed Christians from obedience to any law, be it scriptural, civil, or moral. The
Gnostics rlalmed to have a special gnosis, a unique wisdom, a "secret knowledge"
denied to ordinary Christians. They appealed to unseen spirits. They denied nature.
They developed a melange of moral and doctrinal ideas. But virtually all Gnostics did
share two views: they rejected marriage as a child-related institution, and they

scorned procreation.

This heresy posed a grave challenge to the early Christian movement. Indeed, the
Epistles are replete with warnings against Gnostic teachings. In 1 Timothy 4, for
example, Paul writes that "some will depart from the faith by giving heed to deceitful
spirits and doctrines of demons ... who forbid marriage.” In Jude 4 we read that
admission into the Christian community "has been secretly gained by ... ungodly
persons who pervert the grace of our God into licentiousness.” 2 Peter tells of false
prophets corrupting the young Church, "irrational animals, creatures of instinct, ...
reveling in their dissipation, carousing with you. They have eyes full of adultery,
insatiable souls.” Similar warnings or admonitions are found in 1 Corinthians (5:1-8;
6:12-13), Romans (6:1; 8:2), Philippians (3:18), Galatians (5:13), 2 Timothy (3:6,
7), Ephesians (5:5-7), and Revelation (2:14, 15). Simon Magus, described in Acts 8,
was most probably a Gnostic, evidenced by his use of magic.

Relative to sex, Gnosticism took two forms. One strand emphasized total sexual
license, endless sexual experimentation. Claiming the freedom of the Gospel, these
Gnostics indulged in adultery, homosexuality, and ritualistic fornication. Church
father Clement described abuse of the Eucharist by the Gnostics in the church of

Alexandria:

There are some who call Aphrodite Pandemos [physical love] a
mystical communion. ... [T]hey have impiously called by the
name of communion any common sexual intercourse. ... These
thrice-wretched men treat carnal and sexual intercourse as a
sacred religious mystery, and think that It will bring them to
the Kingdom of God. !b)

Other Gnostics of this sort taught that "marrying and bearing [children] are from
Satan"; that sexual intercourse by "spiritual men," in and of itself, would hasten the
coming of the Pleroma, or the fullness of the divine hierarchy of the eons; and that
the true believer should have every possible sexual experience.

In marked contrast to this polymorphous perversity, the other Gnostic strand totally
rejected sexuality. Tatian, for example, led a faction called the Encratites, or "the
self-controlled.” They saw marriage as corruption and fornication, and demanded
lifelong abstinence. In the heretical Gospel According to the Egyptians, Salome asks:
"How long shall men die?" Jesus is said to answer: "As long as you women bear
children."” From this, these Gnostics concluded that they could defeat death by
ceasing proc-reation. They also celebrated androgyny, since a being without sexual
identity could obviously not be procreative. The heretical Gospel of Thomas has Jesus
saying: "Every woman who makes herself male enters the Kingdom of Heaven." The
evil of the world denied the bearing of children; the celibate alone would enjoy the
Kingdom of God. Considering these two Gnostic forms, historian John Noonan

summarizes:
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The whole thrust of the antinomian (Gnostic) current was to
devalue marriage, to deprive marital relations of any particular
purpose, and to value sexual intercourse as experience (alone).

Within the broad context of a Roman civilization sliding into family breakdown and
sexual hedonism, the young Christian Church also faced this infiltration of life-
denying, socially destructive ideas into its own ranks. For Christian leaders, the great

question became: Just what is marriage for?

Christian Marriage

Answers came from several sources. The Church fathers noted, for example, the
fierce hatred shown by the Gnostics to the Hebrew Scriptures. From Judaism,
accordingly, the Church fathers could see children as a divine blessing for their
parents and for the community as a whole. As told in Deuteronomy:

And because you harken to these ordinances, and keep and do
them, the Lord your God will keep with you the covenant and
the steadfast love which he swore to your fathers to keep; he
will love you, bless you, and multiply you; he will also bless the
fruit of your body. ... You shall be blessed above all peoples;
there shall not be male or female barren among you, ...| 7]

Genesis was also filled with promises from God to the patriarchs that their wives
should be fruitful and that the Lord "will multiply your descendants as the stars of
heaven and as the sand which is upon the seashore.” Throughout the centuries,
the Jewish sages had declared that "one without children is considered as though
dead." Another early source stated that "he who does not engage in procreation is as
if he diminished the divine image.'[

Another Jewish inspiration may have been the small, ascetic Essene community, now
famed for compiling the Dead Sea Scrolls. According to the first-century historian
Josephus, members of this order entered marriages "not for self-indulgence, but for
the procreation of children.”, i r:

Still another source may have been Philo, a Jew trained in Greek philosophy, who
expressed revulsion over pagan Roman pleasure-seeking. "Like a bad husbandman,"
he wrote, "(the homosexual) spends his labor night and day on soil from which no
growth at all can be expected.” The sexual act was for procreation, Philo insisted.
Seeking a consistent sexual standard, he even reached a novel conclusion,
condemning marriage to women known to be sterile, | >

Another source for early Christian leaders was the Stoic ideal. Also revolted by the
sexual excesses of first-century Rome, the Stoics, including philosophers such as
Epictetus and Musonius Rufus, summoned reasor to control human desires and
behavior. Moderation in all things, including sexuality, was their goal. They also held
that there was a natural law which gave purpose to human life and which revealed
acts unworthy of human beings. Sexual intercourse in marriage, the Stoics
concluded, found its dear and natural purpose in the propagation of the human race.
However, intercourse only for pleasure was suspect. As the first-century Stoic Seneca

declared:

All love of another's wife is shameful; so too, too much love of
your own. A wise man ought to love his wife with judgment,
not affection. Let him control his impulses and not be borne
headlong into copulation. Notning is fouler than to love a wife
like an adulteress. ... Let them show themselves to their wives
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not as lovers, but as husbands.! 121

Or, as another Stoic text explained: "We have intercourse not for pleasure, but for
the maintenance o' the species."? 13]

It is clear that these Stoic teachings had a particularly strong effect on Clement of
Alexandria. Indeed, according to John Noonan, Clement's influential work on the
purposes of Christian marriage was simply "a paraphrase" of the Stoic, Musonius
Rufus.[14]

And of course, these early Christian leaders also drew on the Gospels and the letters
of Paul. The orthodox Gospel texts showed Jesus attending the wedding feast at Cana
and performing there his first miracle, turning water into wine. Jesus also condemned
adultery and divorce. In 1 Timothy 2:15, Paul taught that "woman will be saved
through bearing children.” And in Ephesians 5, he equated the marital love of
husband and wife to the bond between Christ and his Church:

Wives, be subject to your husbands, as to the Lord. For the
husband is the head of the wife as Christ is the head of the
Church. ... Husbands, love your wives, as Christ loved the
Church and gave himself up for her. ... "For this reason a man
shall leave his father and mother and be joined to his wife, and
the two shall become one.” This is a great mystery. ... i5:

All of thece sources led the early Church fathers to one conclusion: the purpose of
marriage is procreation. While also celebrating lifelong chastity, they refused to
abandon the need for children. As Justin explained in the mid-second century: "We
Christians either marry only to produce children, or, if we refuse to marry, are
completely continent."” Two centuries later, John Chrysotom taught that "there are
two reasons why marriage was instituted: that we may live chastely and that we may
become parents." In the year 400, Augustine, the Bishop of Hippo, wrote The Good
of Marriage. He argued that God desired man's perpetuation through marriage.
Offspring, he insisted, were the obvious and first "good" of marriage (the other two
being fidelity and symbolic, stability or sacrament). As Augustine explained:

What food is to the health of man, intercourse is to the health
of the human race, and each is not without its carnal delight
which cannot be lust if, modified and restrained by temperance,
it is brought to a natural use [i.e., procreation].

Augustine also insisted that the act of procreation included "the receiving of
[children] lovingly, the nourishing of them humanely, the educating of them

religiously."  jl
A Lasting Morality

In this way, the bond of marriage to procreation became the social and moral
foundation for emerging Western Christian civilization. The sexual disorders of the
late Roman Empire and the anti-human fanaticism of the Gnostics faced defeat by a
new marital morality. And, as articulated by Augustine in the year 400, this moral
order lasted for another 1,500 years. Even the tremors of the Protestant Reformation
in the sixteenth century probably did more to strengthen than weaken this powerful
tie between procreation and marriage. Martin Luther, for example, believed that
God's words in Genesis 1:28, "Be fruitful and multiply,” represented more than a
command; they were, he said, "a divine ordinance which it is not our prerogative to
hinder or ignore."!1  This led him to reject celibacy as a special spiritual state and
to encourage even priests, monks, and nuns to marry and have children. As Luther

wrote:
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We were all created to do as our parents have done, to beget
and rear children. This Is a duty which God has lain upon us,
commanded, and implanted in us, as is proved by our bodily
members, our daily emotions, and the example of all mankind

118]

It is true that Protestantism did inject more passion and intimacy into the marital
bond than was considered seemly by the early Church fathers. Still, these emotions
remained tightly bound to procreation. Consider, for example, this poem written by
Anne Bradstreet, a Puritan wife, to her husband Simon, who—ironically--was among
the founders of the Massachusetts Bay Colony in 1630. It Is titled "A Letter to Her
Husband, Absent upon Publick Employment":

| like the earth this season, mourn in black,

My Sun is gone so far in's Zodiack,

Whom whilst | ‘joy d, nor storms, nor frosts | felt,
His warmth such frigid colds did cause to melt.
My chilled limbs now nummed lye forlorn;
Return, return sweet Sol from Capricorn;

In this dead time, alas, what can | more

Than view those fruits which through thy heat | bore, sO]

The "fruits" referred to here are, of course, their children, the offspring of Christian
marital ardor and love.

Closer to our time, attitudes toward birth control revealed the continuing strength of
the bond between marriage and procreation. Even in the late-nineteenth century, the
free-love feminists then emerging in New England refused to endorse birth control.
According to the feminist historian Linda Gordon:

The basis for this reluctance lies in their awareness that a
consequence of effective contraception would be the separation
of sexuality from reproduction. A state of things that permitted
sexual intercourse to take place normally, even frequently,
without the risk of pregnancy inevitably seemed to nineteenth-
century middle class women to be an attack on the family, o0

As late as 1917, the "unwritten sexual constitution of our civilization"--crafted nearly
two thousand years before—remained intact. No less a body than the Massachusetts
Supreme Judicial Court ruled that year in favor of a law prohibiting the distribution of
contraceptives. As the Massachusetts court reasoned:

[The law's] plain purpose is to protect purity, to preserve
chastity, to encourage continence and self restraint, to defend
the sanctity of the home, and thus to engender in the State
and nation a virile and virtuous race of men and women. 21 °

On Contraception

However, this appeal to "a virile and virtuous race of men and women," and implicitly
tc the tight bond between marriage and procreation, would unravel over the balance

of the twentieth century. This story could be told many ways. | want to focus simply

on two episodes, one in America, one in another Western land—specifically, the
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legalization of contraception here and the disappearance of the concept of
lllegitimacy In Sweden.

Regarding the first, Evan Wolfson writes In his new book, Why Marriage Matters:

To hear the opponents of gay equality today, one would not
know that for decades the law of the land ... has been to
recognize that marriage is not Just about procreation—Indeed It
is not necessarily about procreation at all.(22]

In this statement, he Is unfortunately correct. The U.S. Supreme Court's 1965 ruling
In Griswold v. Connecticut stands in ever sharper relief as a profound ureak in
American, and Western, history. At issue was a Connecticut law prohibiting the use of
contraceptives. Authored by Justice William O. Douglas, the Court's opinion
overturned this measure. In doing so, the Court also claimed to discover, for the first
time, "penumbras™ around and "emanations" from the Bill of Rights, new legal spirits
which created "zones of privacy" hitherto unknown (curiously, such strange language
would have been familiar to a first-century Gnostic). Almost cynically, given what
came later, the Court appealed to "the sacred precincts of marital bedrooms" and to
"the notions of privacy surrounding the marriage relationship" to justify its decision.

Indeed, the opinion concluded:

We deal with a right of privacy older than the Bill of Rights—
older than our political parties, older than our school system.
Marriage is a coming together for better or for worse, hopefully
enduring and intimate to the degree of being sacred. ... [I]t is
an association for as noble a purpose as any involved in our
prior decisions.

In truth, Griswold represented a direct assault on our civilization's unwritten sexual
constitution. As Wolfson correctly states, "The Court recognized (in Griswold] the
right not to procreate in marriage." Indeed, only six years later, in the case
Eisenstadt v. Baird, the Supreme Court appealed to the same "penumbras" and
"emanations" from the Bill of Rights to the same "right of privacy" in order to declare

marriage largely empty of meaning:

It is true that in Griswold the right of privacy in question
inhered in the marital relationship. Yet the marital couple Is not
an independent entity with a mind and heart of its own, but an
association of two individuals each with a separate intellectual
and emotional makeup. If the right of privacy means anything,
it is the right of the individual, married or single, to be free
from unwarranted governmental intrusion into matters so
fundamentally affecting a person as the decision whether to

bear or heget a child.

With this decision, the "penumbras™ and "emanations’ of the Constitution denied the
substance of both marriage ano che natural law. In 1973, the same secret knowledge
led the Supreme Court to overturn the abortion laws of all 50 states, creating a new
"right to abortion" (again, a right that would surely have pleased the baby-hating
Gnostics). In 1992, the Court appealed to "the right to define one's own concept of
existence, of meaning, of the universe, and of the mystery of human life" in its
reaffirmation of abortion rights. 25] This language is very close to a definition of the
Gnostic idea. And in the 2003 Lawrence v. Texas decision, the Court summoned the
same "penumbras" and "emanations" to find a right to uninhibited sexual expression,
a right to sodomy (yet again, the Gnostics would have understood and been

pleased).
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On lllegitimacy

The decline and fall of the concept of ’lllegitimacy™ also points to the disappearance
of the bond between marriage and procreation. The cultural and legal term,
"illegitimate birth,” obviously sought to use fear and shame to help confine sexual
relations and childbearing to marriage. It was also part and parcel of our civilization's
unwritten sexual constitution. And yet, most of us are bothered by the term today.
To the contemporary way of thinking, it punishes innocent children for the mistakes
of their parents. Even so, the concept proved highly resilient... until the end of the

twentieth century

There were earlier attempts to banish the term. During the French Revolution, the
Law of 12 Brumaire (November 2, 1793) intended to sweep away all laws that
distinguished between legitimate and illegitimate children. "There are no bastards in
Francel” the revolutionaries triumphantly declared In 1794. And yet the change was
opposed in the countryside, and never really enforced by the courts. The law was
repealed in 1803. In 1918, the Bolshevik revolutionaries In Russia also abolished
"lllegitimacy,"” with the new Soviet Family Law Code stating:

Birth itself shall be the basis of the family. No differentiation
whatsoever shall be made between relationship by birth In or

out of wedlock.

This was part of the larger Communist project to eliminate marriage and the natural
ramily altogether. As Nicolai Bukharin told the 1924 Congress of the Communist
Party of the Soviet Union: "The family is a formidable stronghold of all the turpitudes
of the old regime." It had to go. Divorce on request by either spouse and the
equation of cohabitation with marriage were other parts of the Communist project.
The law also imposed a duty of support on unmarried fathers. And yet, these reforms
did not work. Child abandonment grew common. Vagrant children filled the land. In
the end, even the political monster Joseph Stalin acknowledged failure. A new Family
Code, introduced in 1944, specified that only a registered marriage created rights
and duties between husband and wife, parent and child. The idea of "illegitimacy"

returned.: 261

However, a far more successful project to abolish "illegitimacy" occurred in Sweden
during the last three decades of the twentieth century. It succeeded <r.iy by
simultaneously deconstructing marriage and substituting a massive we..are state for

the home.

Back in 1915, Sweden had already removed the terms "legitimate" and "illegitimate"
from its legal codes, inserting "born in/out of wedlock" instead. While of moral,
symbolic, and long-term importance, the change had no immediate impact. Into the
early 1960s, Swedish family life remained relatively strong and vital. It was only
during Sweden’s so-called "Red Years," 1967-76, that real changes occurred. Under
heavy feminist influence, the Democratic Socialist government set out to abolish the
roles of husband and wife, to make divorce easy, to eliminate marriage as an
economic unit, and to raise the status of cohabitation to equality with marriage.
Notably, in 1976--at the very end of this radical reform--the government deleted the
terms "born in/out of wedlock” from all its statutes. This fully severed the legal bond
between marriage and procreation. To make this work, the Social Democrats also
had to expand the welfare state, with government now supplying most of the support
and care of children once given by families, from universal health insurance to
massive day care subsidies to state child allowances to school meals. With the home
so dismantled, and with procreation already unrelated to marriage, it was an easy
and logical step to extend marriage-like "registered partnerships"” to same-sex
couples in 1995. 27]

Both the leveling "right of privacy" in America and the triumph of socialism over the
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home in Sweden contributed to the successful repeal of the sexual constitution of
Western civilization, which had rested on the fundamental bond of marriage to

procreation.

The New Gnostics

So where are we now? It is important to realize that the opponent we now face is
something at once new and different, and as old as time. The Gnostic idea is back, in
new guise. It shapes everything from modern feminist theology (consider Elaine
Pagel's bestselling Beyond Belief: The Secret Gospel of Thomas), 28) to popular
literature (The Da Vinci Code, nearly one hundred weeks on the New York Times
best-seller list, Is an openly Gnostic text), even to--as | have Implled--the reasoning
of our highest court. Nothing that is natural, traditional, cultural, religious, social, or
moral Is safe from the Gnostic Idea. And no appeal to nature, to history, to
civilization, or to human experience of any kind can prevail against the "special
knowledge" of the modem antinomians who dominate our Supreme Court.

Can we still defend the purpose of marriage as procreation? No, not in the current
constitutional climate. It is now clear that the "right of privacy,” conceived by the
Supreme Court nearly four decades ago, is the enemy of both marriage and
procreation separately, and is especially hostile when they are united. It is also clear
that we lost the key battles in defense of this union decades ago, long before anyone
even imagined same-sex marriage. And we lost these battles over questions that--to
be honest—relatively few of us are really prepared to reopen. How many are ready to
argue for the recriminalization of contraception? How many want to argue for a strict
legal and cultural imposition of the word illegitimate on certain little children? One
might imagine a new effort to repeal the equal protection clause of the Fourteenth
Amendment tied to language that denies the existence of "the right of privacy." But
even before facing the enormous political issues so raised, it would be unlikely to
work. The Supreme Court has made clear that the subversive "right of privacy" is
older and more fundamental than the Constitution itself and that it "emanates" from
the "penumbra" of the Bill of Rights. Mere words--even of a new amendment--are
unlikely to contain these "penumbras" and "emanations."

Instead, we are left for now with strictly political options: the raw exercise of
influence. Bills that would strip the federal courts of jurisdiction over marriage, and
the proposed Federal Marriage Amendment, are two ways in which firewalls could be
built around the already battered institution of marriage, protecting it from further
depredations by the "right of privacy." | favor both approaches—whichever might
work politically. Of course, there is no guarantee that a future Supreme Court might
not rule that the "right of privacy" and the "equal protection"” clause trump these
Innovations as well, so bringing on a constitutional crisis. All the same, both efforts

are worth pursuing.

Outside The Box

Are there other political acts that would reconnect procreation and marriage?
Perhaps, if we are prepared to think "outside the box." For example, we could turn
one of our opponents' key arguments back on them. Perhaps we should restrict some
of the legal and welfare benefits of civil ma - >solely to those married during their
time of natural, procreative potential: for w <, below the age of 45 or so (for
men, in the Age of Viagra, the line would au.nittedly be harder to draw). The idea is
not without recent political precedence. Back in 1969, Representative Wilbur Mills—
the then-chairman of the House Ways and Means Committee-wanted to respond to
complaints by unmarried adults that existing tax law unfairly favored the married. It
was true that the existing practice of "income splitting” by married couples on their
joint tax returns, in the context of high marginal tax rates, did give a strong tax
benefit to marriage. Importantly, though, Mills stated that he wanted to preserve this
"marriage bonus" for the young and fertile, while still helping those whom he labeled
(In now-archaic language) as "spinsters." Accordingly, he proposed maintaining the
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benefits of income splitting only for married persons under the age of 35. (This
approach, | note in passing, went nowheie. The Nixon administration and Congress
chose instead to reduce the benefits of income splitting for all married persons; and
they so unwittingly created the “marriage penalty” with which we still grapple today.)

Another, and perhaps more realistic way to rebind marriage and procreation would
be, counter-intuitively, to take some of the benefits currently attached to marriage
and reroute them instead through children. Allow me one practical example here.
Whatever the future, it is likely that most households with two or more children will
continue to be married-couple, natural-parent homes. These are still, and always will
be, the places most open to what we once called "a full quiver." We could encourage
them by tying retirement benefits to family size; that is, the more children that a
couple brought into the world, the higher their later monthly Social Security benefit.
Or, we could create a new tax credit against payroll taxes: rebating, say, 20 percent
of the current 15.3 percent tax facing parents for each child bom. Again, these ideas
would indirectly favor child-rich homes; and most of these, in the American context,

would predictably contain a married couple.

These approaches are admittedly tangential. However, bolder steps are all but
impossible until we see profound changes in the membership and thinking of our
highest court and until we as a people actually want to restore the unwritten sexual
constitution of our civilization, including the hard parts. It may be that the first
requiremr it--changing the court--will prove easier to achieve than the second.
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2005. Summary:
Homosexual activists continue to

hitch their caboose to the civil

Good afternoon. My name is Peter Sprigg and | rights train, but the fact is, same-
serve as the senior director of policy studies at sex marriage is not a civil right.
the Family Research Council in Washington, D.C. Today's homosexual activists are
| am also a proud resident of Montgomery seeking not to fulfill, but to
County, Maryland. overturn, the principles of family

that were enshrined in nature from

In addition, I am the author of Outrage: ."ow the beginning of the human race.

Gay Activists and Liberal Judges Me Trashing
Democracy to Redefine Marriage, a book published last year. Today I'd like to share
with you just a few points that | made in my book.

The first point is that same-sex marriage Is not a civil rights Issue. Without exception,
every adult in Maryland already has a right to marry. But everyone also uis
restrictions on whom they may marry--again, without exception. No one is permitted
to marry a child, a close blood relative, a person who is already married, or a person
of the same sex. These restrictions apply equally to everyone--there is no
discrimination involved.

Nevertheless, homosexual activists continue to hitch their caboose to the civil rights
train--something which is offensive to a majority of African Americans. We ban
discrimination based on race in this country for the specific reason that race Is a
characteristic which is inborn, involuntary (you can't choose it), immutable (you can't
change it), and innocuous (it harms no one). Plus, race appears in the Constitution.
The choice to engage in homosexual behavior is none of the above. The laws which
once limited one's marriage partner on the basis of race were designed to build walls
and to keep blacks and whites apart. But restricting one’s choice of a marriage
partner by gender preserves marriage as an institution that builds bridges to bring
men and women together to create future generations and serve the health of

r ciety.

But even if same-sex marriage is not a legal right, some people ask, what harm
would be done by letting same-sex couples marry? | sometimes find it hard to
believe people can ask that question in light of the devastation we’ve seen from other
changes in family structure in the last 35 years. The research we've done at the
Family Research Council shows several things: homosexuals are much less likely
than heterosexuals to enter into long-term relations in the first place; if they do have
a partner, they are less likely to remain sexually faithful; and they are much less
likely to remain committed for a lifetime. These problems-an unwillingness to
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commit to marriage, a lack of fidelity, and a lack of permanence—exist among
heterosexuals as well. But the experience of the Scandinavian countries shows that
opening marriage to same-sex couples would make these problems worse, not

better, throughout the population.

I know that many people here have come with your pastors and in church groups,
and are motivated in part by your religious convictions. This leads some people to
charge that we are trying to impose a religious definition of marriage on civil society.
But defining marriage as the union of male and female is not something unique to
Christian theology, biblical teaching, or even a Judeo-Christian worldview. In fact,
until the last blink of an eye in human history, there has never been any civilization,
any religion, or any culture that has treated homosexual relationships as the full
equivalent of heterosexual marriage. Marriage is not simply a religious institution,
nor is it merely a civil institution. Instead, marriage Is a natural institution, whose
definition as the union of a man and a woman is rooted in the order of nature itself.

Individuals may choose to marry for all kinds of private reasons, but the reason
marriage is a public institution is because it brings together men and women for the
purpose of reproducing the human race and keeping a mother and father together to
cooperate In raising to maturity the children they produce. The public interest in such
behavior is greot, because thousands of years of human experience and a vast body
of contemporary social science research both demonstrate that married husbands
and wives, and the children they conceive and raise, are happier, healthier, and more
prosperous than people in any other living situation.

In fact, | would suggest that the argument in favor of same-sex marriage can only be
logically sustained if one argues that there is no difference between men and women-
-that is, if one argues not merely that men and women are equal in value and
dignity, a proposition with which I'm sure we all agree, but that males and females
are identical and thus able to serve as entirely interchangeable parts in the structure
of marriage. The contention is absurd on its face. Thus, "same-sex marriage" is a

contradiction in terms.

Finally, let's be clear about one thing. This debate has not arisen because there's
been a large groundswell of public support for same-sex marriage, for no such

g- 'undswell exists. We are sometimes accused of being "divisive" for opposing came-
sex marriage, but nothing could be further from the truth. In fact, there are few
political issues on which Americans are so united as they are in believing tnat
marriage is the union of one man and one woman. The only reason this dpbate is
taking place at ail is because small groups of homosexual activists have gone to court
in an attempt to gain from a small band of judges what they know they could never
win through the democratic process. They did it in Vermont and succeeded; Iney did
it in Massachusetts and succeeded; and they are trying to do it in Man/land as we
speak. Will they succeed? Not if we can help it!

During the civil rights movement—the real civil rights movement—people like
Thurgood Marshall, whose statue is before us, went to court to fulfill the principles of
liberty that were enshrined in our Constitution from the beginning of our nation. But
today's homosexual activists are seeking not to fulfill, but to overturn, the principles
of family that were enshrined in nature from the beginning of the human race, They
will not succeed as long as government of the people, by the people, and for the
people is alive in the state of Maryland.

Peter Sprigg is the author of Outrage: How Gay Activists and Liberal Judges Are
Trashing Democracy to Redefine Marriage (Washington, D.C.: Regnery Publishing,
2004).
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ALASKA STATE LEGISLATURE
SENATE JUDICIARY COMMITTEE
February 21, 2006

TESTIMONY OF KEVIN G. CLARKSON, ESQ.
REGARDING SJR 20

INTRODUCTION

1would like to thank the Chairman of the Committee. Senator Seekins. and the members of
the Committee, Senators Terio. Huggins, French and Guess, for the opportunity 'o speak today
regarding SJR 20, a proposed amendment to the Alaska Constitution to preserve the benefits and
pri\ ileges of marriage to married couples. By way of introduction, 1was legal counsel for the Alaska
Legislate oin 1998 in the litigation related to whether the Marriage Amendment, Ait. I, Section 25
of the Alaska Constitution, would remain on the general ballot so that the People of Alaska could
vote to ratify it. 1was also one of the primary drafters of the Marriage .Amendment.

HISTORICAL BACKGROUND

In order to understand the present significance of SJR 20 it is essential to understand the
history that has lead up to its introduction. The Marriage Amendment, Art. 1 Section 25, was
ratified by the People, on a vote of 68%-32%, in response to a decision of the superior court in
Anchorage in a case called Brause v. Bureau of Vital Statistics. 1998 WL 88743 (Alaska Super. Ct.
1998). On February 28, 1998 a superior court judge ruled that there was a fundamental right to
“choose your life mate” protected by the Alaska Constitution and that this right included the right

to marry someone of the same sex.

The Plaintiffs in the Brause case sought marriage as a doorway to (he benefits and pi vilegcs
that the law bestows upon married couples. The same sex couple Plaintiffs in Brause argued
repeatedly that there were si me 115 benefits and privileges available to married couples under
Alaska law and they sought to use access to marriage as a doorway by which they could access these
same benefits and attach them to their same sex relationship. The Brause litigation treated marital
status and marital benefits as being inseparable. In Brause the Plaintiffs specifically sought benefits
based on marital status. In fact, the superior court’s ruling in Brause treated marital status and
benefits as being inseparable. “Once married,” the superior court noted, “the state provides benefits
and imposes duties that are significant and valuable to society as well as to the individual members
of the marriage.” Brause. 199S WL 88743 at * 2. Put another way, the court's ruling treated the
benefits and duties of marriage as being entirely consequent upon marital status.

The Marriage Amendment presupposed this context. The Marnage Amendment was
specifically designed to close marital status as a doorway by which same-sex couples, or any
combination of opposite sex individuals other than “one man and one woman,” might access the
benefits and pnvileges of marriage. The Marriage Amendment as it was originally introduced in the
Legislature as SJIR 42 contained three sentences:



To be valid or recognized in this State, a marriage may exist only between one man
and one woman. No provision of this Constitution may be interpreted to require the
State to recognize or permit marriage between individuals of the same sex.
Additional requirements related to marriage may be established to the extent
permitted by the Constitution of the United States and the Constitution of the State

of Alaska.
The third sentence of the Marriage Amendment was dropped during the legislative process.

Before the popular vote, a group of citizens including the Alaska Civil Liberties Union
challenged the constitutionality of the proposed amendment in two actions. Bess v. Ulmer. Case No.
3AN-98-7776 Civil (Alaska Super. Ct. 1998); and Dodd v. Ulmer. Case No. 3AN-98-8114 Civil
(Alaska Super. Ct. 1998). The Alaska Supreme Court consolidated the cases and allowed the
Amendment to proceed to a vote, with one change. The second sentence of the Marriage
Amendment was deleted, rightly or wrongly, by the Alaska Supreme Court at the conclusion of the
litigation because the Court viewed the sentence as being “superfluous.” See Bess v. Ulmer. 985
P.2d 979, 995 (Alaska 1999).

The first sentence was presented to the People for ratification and it was ratified by a vote
of (0%-32%. See Liz Ruskin, Limit on Marriage Passes in Landslide. Anchorage Daily News,

November 4, t199S, A, p. L

Following ratification of me Marriage .Amendment, the Brause case did notend. Confirming
that their primary focus in that case was the benefits ano privileges that arc attached to marriage and
not marriage itself as a status, the Plaintiffs in Brause continued their quest in that case to receive
the 115 benefits and privileges that are attached to marriage. Because marriage status had been
foreclosed to them by way of the Marriage Amendment, the Brause Plaintiffs sought to require the
State to give them the benefits and privileges ofmarriage outside of marriage. The Brause Plaintiffs'
claims were dismissed, however, because their claims for marriage benefits and privileges were not
ripe. See Brause v. Bureau of Vital Statistics. 21 P.3d 3:7, 358 (Alaska 2001).

Another case, the ACLU v. State litigation, began shortly after the Marriage Amendment was
ratified. Inthis new case the ACLU and eighteen individuals who alleged that they comprised nine
lesbian or gay couples (hereafter refened to collectively as "the ACLU") filed suit against the State
of Alaska and the Municipality of Anchorage. The ACLU complained that the state and the
municipality maintained employee benefits programs that offer valuable benefits to their employee's
spouses that are not oflcied to the same sex partners of leshian and gay employees. The ACLU
effectively argued that when nearly seventy percent of Alaskans voted to ratify the Alaska Marriage
Amendment they voted to command government to give marriage benefits to same sex couples, just
as if they were married. The ACLU also argued that those same Alaskans' vole was part of an
invidious discriminatory scheme against leshian and gay people. According to the ACLU, because
the Marriage Amendment was created as part of an invidious discriminatory scheme, and because
it forecloses the option of marriage to same sex couples, the Alaska Constitution had to be
interpreted to command government to treat same sex couples just as if they were married. The
ACLU argued that public employees with same sex partners were being singled out and treated



differently due to "sexual orientation” or "gender." because unlike an unmarried male/female couple
who can choose to get mamed if they want to, the same sex couple “can’t get married.” And so, the
Amendment that was designed to end the constitutional debate in Alaska over same sex mamagc,
became the force of the claim that same sex couples must be treated “just as if they are married,"
even though they are not. Most Alaskan's heads were spinning upon hearing this argument.

The superior court dismissed the ACLU’s claims. See ACLU v. State. 3AN-99-11179 Civil
(Alaska Super. Ct. 1999). The superior court reasoned that public employees with same sex partners
are denied marriage benefits simply because they are not married. The court concluded that no
sexual orientation discrimination existed because same sex couples are treated exactly the same as
every unmarried heterosexual couple, who also do not qualify for marital benefits. Finally, the
superior court concluded that no gender discrimination existed because men and women equally
receive marital benefits for their spouses. The ACLU appealed to the Alaska Supreme Court and
on October 28,2005 the Supreme Court reversed the superior court’s decision. ACLU v. State. 122

P.3d 781 (Alaska 2005).

The Alaska Supreme Court rejected the argument that the marriage Amendment foreclosed
any claim that the Alaska Constitution mandated the extension ofmarriage benefits to same sex
partners. ACLU. 122 P.3d at 786-87. The Court reasoned that:

The Marriage Amendment could have the efleet of foreclosing the present challenge
only if it could be read to prohibit public employees from offering benefits to their
employees’ same-sex domestic partners . .. That the Marriage Amendment
effectively prevents same-sex couples from marrying does not automatically permit
the government to treat them differently in other ways.

Id. Because the Marnage Amendment did not foreclose the legislative and executive branches of
government from voluntarily choosing to extend benefits to same sex partners, the Court concluded
that the Marriage Amendment stood as no barrier to the ACLU’s claim that the Alaska Constitution
commanded the legislative and executive branches of government to extend benefits to same sex
partners. The Court did not address one other possible interpretation of the Marriage Amendment
which would have been short of the extieme of “forbidding” any voluntary legislative or executive
extension of benefits and that, instead, would have simply forbid any judicially commanded
extension of the benefits under the guise of interpreting some other provision of the Alaska

Constitution, Id.

In fact, the Court, like the ACLU, used the Mamiage Amendment as the driving force for its
decision that the Alaska Constitution commands government to treat unmanned same sex couples
just as if they are married, even though they are not. Id. at 787-S8. The Court explained:

We agree with the [ACLU] . .. that the proper comparison is between same-sex
couples and opposite sex couples, whether or not they are married. The municipality
correctly observes that no unmarried employees, whether they are members of same-
sex or opposite-sex couples, can obtain the disputed benefits for their domestic
partners. But this does not mean that these programs treat same-sex and opposite-sex



couples the same. Unmarried public employees in opposite-sex domestic
relationships have the opportunity to obtain these benefits, because employees are not
prevented by law from marrying their oppositc-scx domestic partners. In
comparison, public employees in committed same-sex relationships are absolutely
denied any opportunity to obtain these benefits because those employees are barred
by law from marrying their same-sex partners in Alaska or having any marriage
performed elsewhere recognized in Alaska. Same-sex unmarried couples therefore
have no way of obtaining these benefits, whereas opposite-sex unmarried couples
may become eligible for them by marrying. The programs consequently treat sam*
sex couples differently from opposite-sex coi'oles.

Id. a. 788. In other words, the governments’ employee benefits programs that denied marriage
benefits to unmarried same-sex couples were discriminatory and in violation ofthe Equal Protection
Clause of the Alaska Const.tution only because the Marriage Amendment forecloses marriage to

same-sex couples.

Put another way, according to the Alaska Supreme Court, the Marriage Amendment required
the Court to command government to extend marriage benefits to unmarried same-sex partners, hh
The Court put this very conclusion into words in footnote 38 of its Opinion'

Wec recognize that the benefits programs became discriminatory only after the
legislature acted in 1996 and 1998 and the electorate adopted the Marriage

Amendment in 1998.

Id. at 789 n. 38. Thus, apparently, according lu the Alaska Supreme Court, when 68% of Alaskans
voted to ratify the Marriage Amendment in 1998 they voted to command government to treat
un...aiTied same-sex couples just as if they are married, even though they are not.

FUTURE IMPACTS OF ACI.U v. State

Although ACLU v. State technically addresses only employment benefits in the context of
public employment. State, Borough, or Municipal, the impact of the decision stretches much further.
Based upon the logic of ACLU v. State, virtually every distinction in Alaska law and public policy
between married couples and unmarried same-sex partners is bound to eventually fall to an equal
protection challenge under the Alaska Constitution. There is no logical ‘oasis upon which to limit
the reach of the ACLU v. Stale decision to simply public employment benefits. Effectively, the
Alaska Supreme Court decision is a first step in the direction of constitutionally mandated domestic
partnerships in Alaska just as was imposed upon the State of Vermont by the Vermont Supreme
Court in Baker v. State. 744 A2d 864, 880-89 (Vt 1999). If Alaska Supreme Court believes that
uiunarned same-sex partners are uneonstii tionally discriminated against because the government
denies them the employment benefit: that ac* extended to married men and women, it appears a
foregone conclusion that the Court will believe that the state unconstitutionally discriminates against
same-sex partners when it denies them other benefits and privileges of mamage, including, but not
necessarily limited to, (1) the right of intestate succession; (2) the privilege of not being required to
testify against a spouse; (3) the right to receive workers' compensation benefits on the death of a



partner; (4) the right to maintain a legal action for loss of consortium, or a wrongful death action for
the death of a partner; and/or (5) the right to receive spousal support on the dissolution of a

relationship.

Furthermore, the logic of the ACLU v. State decision reaches into private employment as
well as public employment. Under Alaska law, every private employment contract between
employer and employee contains an implied covenant of good faith and fair dealing. Charles v.
Interior Regional Housing Auth.. 55 P.3d 57, 62 n. 29 (Alaska 2002); Holland v. Union Qil Co. of
Ca.. Inc.. 993 P.2d 1026, 1032 (Alaska 2000); Belluomini v Fred Mover of Alaska. Inc.. 993 P.2d
1009,1012-13 (Alaska 1999). One ofthe things that the implied covenant requires is that employers
treat “like employees alike." Charles. 55 P.3d at 62 n. 29; Holland. 993 P.2d at 1032; Fred Meyer.
993 P.2d at 1012-13. The legal concept of treating "like employees alike" is much akin to the equal
protection concept of not discriminating between "similarly situated individuals.” Thus, it requires
no stretch of logic to predict that the Alaska Supreme Court will conclude that a private employer
violat-' the implied covenant of good faith and fair dealing when that private employer extends
employment benefits to the spouses of its married employees but not to the same-sex partners of its
"like™" gay or lesbian employees.

SJR 20

SJR 20 is designed to allow the People of Alaska the opportunity to address the ACLU v.
State decision that was issued by the Alaska Supreme Court, and to allow the People decide whether
they agree o, iisagree with the Court’s interpretation of the meaning and effect of the Marriage
Amendment. SJR 20 would add a second sentence to Art. I. Section 25 that would state:

No other union is similarly situated to a marriage between a man and a woman and,
therefore, a marriage between a man and a woman is the only union that shall be
valid or recognized in this state and to which the rights, benefits, obligations,
qualities, or effects ofmarriage shall be extended or assigned.

The first phrase of SJR 20 is designed to eliminate the fundamental basis for any equal
protection claim in any context that involves comparing married couples to unmarried same-sex
partners. The following language of SJIR 20 simply confirms that marriage benefits and privileges,
qualities, effects and obligations, are limited to marriage relationships as prev iously defined by the
Alaska Constitution. The word benefits is designed to address such things as employment benefits.
The word privileges is designed to address such things as the spousal privilege as to court testimony.
The words qualities and effects are designed to address any of the various legal qualities and effects
of marriage under Alaska law. The word obligations is intended to add/ess such obligations as

spousal support in a divorce context.

Nothing in SJR 20 would prohibit private employers from voluntarily deciding to extend
marriage like benefits to employees with same-sex partners.

I will provide additional information regarding benefits and marriage amendments in other
states by a sep rate memorandum.
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My name is Debbie Joslin and I represent the 1,000 plus members of Eagle Forum Alaska. I live ir Delta Junc-
tion. I wish to thank the members of the Senate Judiciary Committee for introducing SJR20.

Since the beginning of history, marriage between one man and one woman has been recognized as special and
unique. The people of Alaska thought we had made ourselves quite clear on this subject in 1998 when we
voted overwhelmingly to adopt the marriage amendment as part of our state constitution. The Alaska Supreme
Court has once again undermined the will ofthe people in their October 2005 decision. The court’s ruling to
mandate the state to pay spousal benefits to same-sex partners of state employees shows no regard for the
meaning and spirit of the law. The Supreme Court is supposed to be upholding our constitution but has instead

chosen to attempt a rewrite by legislating from the bench.

Thank you again for introducing SJR20 to protect the rights of the people of Alaska. The meaning of the
amendment in 1998 was very clear to everyone but the Supreme Court so now we are forced to spell out in
capital letters that MARRIAGE IS FOR ONE MAN AND ONE WOMAN AND MARRIAGE IS SPECIAL

AND UNIQUE FROM ANY OTHER RELATIONSHIP. Passing SJR20 will allow the people of Alaska to
clarify what we said in 1998 for those who did not understand

Please pass SJR20.
Thank you.

Debbie Joslin

Working to protect, strengthen and defend families in Alaska
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Testimony on SJR 20 to: Senate Judicial Committee
X1
February 2006
Chairman Seekins and Members o f the Senate Judicial committee,
Thank you for the opportunity to address you on this very important issue.

As a very senior citizen, | find my memory is not what it used to be. As a consequence, 1
w ill read my testimony and not attempt to rely on my compromised powers ofrecall.

When | retired in 2001 after serving 10 years as Alaska’s Director o f Public Health, | had
fully assumed that | would no longer testify at any future legislative hearings. 1was
compelled to break my silence because of the significant consequences o f the issue

before you today.

lanrpleasedfftsee the familiar faces ofsom eiiighly respected leeislatots before whom 1
/nave n”cffhe pleWu”ofj£ » df¥ingx>n pasHssues!*——-

As aphysician and administrator o fpublic health, much ofmy career has been directed to
the mitigation or the prevention ofpain. On reviewing SJR20,1 see it as a weapon that
has already instigated much pain and w ill continue to do so against many productive and

valued citizens of Alaska if enacted.

As a professional, | was trained to identify and analyze the cause ofa problem and to
evaluate the consequence ofany intervention. W ill the treatment or prevention cause

greater harm or provide significant benefits?

The present problem appears to stem from conclusion ofsome citizens that a certain life
style needs to be punished. The punishment, conforming to the analogy o f treatment or
prevention, is to amend our State Constitution to take away health and other benefits
freely granted to couples who conform to the long accepted concept ofa male/female

marriage.

The outcome ofsuch p mishment is severe pain. The rights, benefits, obligations,
qualities, or effects ofa seme sex relationship are denied to many “good” Alaskans
because they did “not conform”

We all have been targets o fsuch discrimination at tunes. | personally experienced
negative outcomes when a small cluster of individuals, with authority, displaced my
family from our home in Oregon and confined us for three years behind guarded barbed
wire fences. It was ofno significant consequence to these authorities that my two
brothers of military age volunteered to serve in the US army. They were subsequently
involved in combat against lapan in W W Il. The final resolution o f this issue was an
apology from the President ofthe USA and the US legislature assuring that this would



not happen again. This final action was equated to a form o f treatment but even more as
an act ofprevention.

| 've heard that one of the justifications for SJR20’s existence is to allow the people to
vote on this issue. We have learned from the past that this is not always the correct
solution. My family and others in a similar situation were not protected from
discriminatory action by our elected and appointed officials but neither wouid we have
gained from a vote ofthe people. People throwing rocks and bricks through storefront
windows and families ofsoldiers dying on the front-lines could not be expected to put the
protection o fminority rights at the top of their priorities. We have supported laws and
have elected citizens to look after the rights ofthe minority. Discrimination against
Blacks in the South, and Native American rights on traditional lands are only a few
examples of situations resolved by official action and not the vote o f the total public.
Alaska commercial fishing rights would most likely be significantly restricted if left to
the vote ofa public heavily represented by sports fisherman and environmentalists. We
have laws, elected officials, boards, commissions, and committees to help bring about

reason in these uneven situations.

What we have before us today is an opportunity for prevention. File this proposed piece
oflegislation in the wastebasket and avoid promoting an action that causes great pain and
injury to a fine group ofpeople already suffering from bigotry and significant
discrimination.

Thank you for listening to me.

Peter Nakamura, MD MPH
Retired Citizen of Alaska.



Jonathon H Lack
6954 Fairweather Drive
Anchorage, AK 99518
907 441 7086

lack@ak net

February 21, 2006

The Honorable Gretchen Guess
State Senator

State Capital Building

Juneau, AK 99801

In Re: SJR 20

Dear Senator Guess:

I am a family lawyer practicing law in Anchorage, Alaska In addition to
representing individuals going through divorce, my practice includes the representation
of non-married couples going through custody disputes or who have co-mingled their
finances and have now decided for one reason or another to separate.

The current divorce code, with slight exception, is utilized to divide the assets of
unmarried cohabitating couples who decide to separate. SJR 20 would leave these
couples with no avenue to have the State Court system to resolve their dispute The
unmarried homemaker could be left with no access to the courts to recover support or
an equitable share of the joint property Additionally, Alaska law currently allows the
courts to consider the period of premarital cohabitation and the financial decisions
during that period in dividing an estate SJR 20 could end this practice.

| hope you will consider the effect of this proposed Constitutional Amendment on
the many unmarried Alaskan couples who will be left without legal recourse should SJR

20 pass and be approved by the voters of Alaska

Unfortunately, | am unable to participate in the hearing set for 8 30 am today
because of a conflict with my court schedule. However, 1 would be happy to discuss the
content of this legislation with you or any other member of the committee at your

convenience.

Sincerely yours,
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PUBLIC TESTIMONY TO THE ALASKA LEGISLATURE
ON SENATE JOINT RESOLUTION 20

I wish lo respectfully go on record in strong support of SJR 20. SJR 20, and its
companion House version, are essential Alaska public policy < >nses in the Defease of
Marriage for Alaska families.

As a retired Alaska attorney, | ofler the following observations regarding the flaws in the
ACLU v. State decision:

1. The Court used a reductionist theory and legal fiction lo redefine marriage into a
newly created term "domesticpartnership Yet marriage has historically had a
broader and more complex definition than mere domestic partnership both in
law and public policy. Most Alaskans also know die difference as a matter of
common sense.

2. The Court failed to consider A.S. 18.80 220 (e) [which permits employers to
provide greater health and retirement benefits for employees who have spouses
and dependent children versus "domestic partners’] and the public policy debate
in the late 1990’s on that “gay benefits" debate. Thcn-Govemor Knowles and the
Alaska Legislature strongly approved that protective section .220(e). While this
statute does not trump constitutional arguments it c-rtainly should have been
reconciled.

3. Quite unusually, the Court cited a private website as reliable authority. Sec
footnotes 50 and 51 ofthe ACLU decision. Reliance on an "interested advocacy
website” is unprecedented and lacks an unbiased source.

Our Alaska Legislature should permit the people of Alaska to vole on this important
initiative to assure that democratic principles determine public policy. SJR 20 is
absolutely essential to protect Alaska families access to health insurance. The ACLU
decision threatens the economic viability of health plans by the serious problem of:
A). Adverse selection

B). Unreliable enroliment standards.
finally, the SJR 20 is vital to provido viable health insurance for Alaskan children and
to permit parents the option of slaying home to raise children. Our Alaska children

deserve viable health insurance - and the protection of SIR 20.

Thank you,

Kevin |



f
. Joe Michel

From: Glen Biegel [ghiegel@ak.net]
Sent: Tuesday, February 28, 2006 8:23 AM
o: Sen. Ralph Seekins
m object: 022806 Legislative Presentation
Attachments: LegislativePresentation.doc
LegislativePresenta
tion.doc (3...
Attached you will find my legislative presentation. If possible, please distribute to the

members of the judiciary committee for the 8:30 am meeting.

Thanks
Glen


mailto:gbiegel@ak.net

A bsolute Pow er:

The Argumentation of the Supreme Court is wrong and sets a precedent for unlimited Judicial Power:

1 A Same Sex Commit’ed Domestic Partnerships (SSCDP) is equivalent to marriage in many critical respects.

The marriage amendment prevents SSCDP from becoming a marriage but not from receiving benefits.

3. These couples would marry if allowed and therefore be eligible for additional benefits if not prevented from
doing so by the marriage amendment.

4. Since the marriage amendment does not address benefits and these couples could be given benefits
legislatively or administratively. It is therefore facially discriminatory to pay SSCDP differently than

married couples.

Ny

Each step is an improper use of judicial authority and lacks any reasonable understanding or recognition of the need
for judicial restraint. In brief, the marriage amendment allows our state and city governments to differentiate
between married and unmarried people, i.e. to recognize them. If prevents the court from recognizing any other
relationship as equivalent to marriage. It prevents the court from ruling that a SSCDP would become married if
allowed. This rumination is meaning'ess due to the constitution. The ruling fails to understand original intent,
precedent and ignores legislative intent and enacted legislation lo arrive at the ruling they wished.

The Supreme Court Ruling: ACLU vs State of Alaska and Municipality of Anchorage (S-10459), quo’ s from the
text of the ruling:
“This case requires us to determine If it is reasonable to pay public employees who are in committed domestic
relationships with same-sex partners less in terms of employee benefits than their coworkers who are married.”
Page 3
Many same-sex couples are no doubt just as “truly closely related” and “closely connected” as any married

couple, in the sense of providing the same level of love, commitment, and mutual economic and emotional
support, as betwe - married couples, and would choose to get married if they wee not prohibited by law from

doing so. Page 19

There are no references to ‘committed domestic relationships' or ‘same-sex couples' in current Alaska Statute.
They are constructs exclusively ofthe Alaska State C o u r ts .

State of Alaska Marriage Amendment states:

Constitution of the State of Alaska, Article 1 Section 25 - Marriage.
To be valid or recognized in this State, a marriage may exist only between one man and one woman.

What is the meaning of ‘recognized in this State ' other than to prevent the citation ofa ‘committed domestic
relationship with same-sex partners'in the Supreme Court Case.

Let me illustrate the absurdity of this position with the following unconstitutional law that would be necessary to
implement the important revelations of the ruling:

The State of Alaska recognizes same sex partners in committed domestic relationships as being engaged in si-
marriage. Si-married couples are recognized as equivalent to married couples in every way except that they shall
be called si-married and not married. All rights, benefits and legal status recognized for married couples shall be
recognized for si-married couples. All legislation that refers to marriage shall be amended to recognize marriage
and si-marriage. All legislation that refers to married couples shall be amended to recognize married and si-
married couples. All references in law to spouses or husband and wife shall be amended to recognize si-spouses

and si-partners.

Obviously, this legislation would be problematic in regards to the Constitution, but would mirror the ruling.
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Judy Stewart

From:  shelly woz fshelly_woz@yahoo.comJ
Sent:  Tu66do/, February 28, 2006 9:54 AM
To: LIO Anchorage; LIO Juneau
Subject: Email Testimony for SIR 20

I was on hold for the teleconference for a long time and had to get back to work. | just wanted to state
my opposition to SJR 20. This resolution would force me to try to explain to the twelve year old and
nine year old 1’'m raising with my partner why their government is trying to legislate against their
family. This resolution, if passed, would force mo to try to explain irrational hate and fear to the

youngest members of my family.

There arc many theocratic reasons why people will support this resolution. But, | would like to remind
the committee that we live in a democracy not a tneocracy, and as you know, a theocracy is government
ruled by or subject to religious authority; whereas a democracy is defined by the principles of social
equality aud respect for the individual within a community.

The timing of this resolution, the timing ofthe hate speech, legislation and fear mongcring regarding
homosexual people always tends to gear up when we are running up to elections- whether they be local-
slatc- or federal. 1’m making a plea, an honest plea- please stop playing politics with my family. Please
stop using my life to divide our communities our state and our nation. And | know that a great deal of
supporters of this resolution take issue with being called Nazi’s- as anyone would. But, | think it is
important to remind the committee that Jews, Catholics, Gypsy’s as well as Gays-ftiuL Leshian* were
legislated against and then systemically persecuted. And while I would NOT call anyone on the
committee a Nazi; | think it is important to recognize that there arc real historical examples of
governmental persecution that scare people-that the possibility that it COULD happen is real SIMPLY
b, c it has. 1 would suggest the committee examine why the parallels are being drawn by some.

And, on a personal note, | would like to say hello to Senator Seekins who was on my number one rated
morning show in Fairbanks on Wolf 98.1fin when he was running against John Davis. And | was openly
gay at that point in my life and 1’'m fairly certain that the Senator knew that, b/c after all it is Fairbanks.

Thank you for your time,
Michelle R. Wozniak
8405 Jupiter Drive
Anchorage, AK 99507

Yahoo! Mail
Bring photos to life! New PhotoMail makes sharing a breeze.

2/28/2006



222 Seward Street. Suite 210

Telephone (907) 586-2200
Juneau, Alaska 99801

DIXIEA. HOOD, M.A.
Marriage, Family & Child Counselor
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SENATE COMMITTEE REPOR1

DATE: 2/2/05

FURTHER:

DATE TURNED
IN TO OFFICE:

Judiciary Committee considered SENATE BILL NO. 36

SB 36 ABSENTEE BALLOT APPLICATIONS

"An Act relating to applications requesting the delivery of absentee ballots by mail."

and recommends:

[ 1 be replaced with CS
[ 1 adopt previous _ CS
[ 1 attached amendment(s)

[ 1 adopt Letter of Intent by

f ] further referral to

NEW FISCAL NOTE(S):

| Department Date Fiscal Indet. Zero FN# 1

[ 1 APPROPRIATION - no fiscal note

SIGNATURES,AND RECOMMENDATIONS:

u o /v

N

Idaiiajuk CAL. -

Committee
Committee
Do Do Not
Pass

Senate BiIll:
[ 1 Same Title
[ j New Title

House Bill:

[ 1 Same Title

[ j Technical Title
Change

[ 1 New Title w/
SCR #

No Rec Amend
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CS FOR SENATE BILL NO. 36( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TVWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR THERRIAULT

A BILL

FOR AN ACT ENTITLED
"An Act relating to absentee ballots."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.20.081(a) is amended to read:

(@) A qualified voter may apply in person, by mail, or by electronic
transmission to the director for an absentee ballot under this section. The application
must include the address or, if the application requests delivery of an absentee ballot
by electronic transmission, the telephone electronic transmission number, to which the
absentee ballot is to be returned, the applicant’s full Alaska residence address, and the
applicant's signature. However, a person residing outside the United States and

applying to vote absentee in federal elections in accordance with AS 15.05.011 need

not include an Alaska residence address in the application. The application must be

made on a form prescribed or approved hv the director. The voter shall submit
the application directly to the division of elections.

* Set. 2. AS 15.20.081(b) is amended to read:
(b) An application requesting delivery of an absentee ballot to the applicant by

-1- CSSB36( )
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mail must be received by the division of elections not less than 10 [SEVEN] days
before the election for which the absentee ballot is sought. An application for an
absentee ballot for a state election from a qualified voter requesting delivery of an
absentee baiiot to the applicant by electronic transmission must be received by the
division of elections not later than 5:00 p.m. Alaska time on the day before the
election for which the absentee ballot is sought. An absentee ballot application
submitted by mail under this section must permit the person to register to vote under
AS 15.07.070 and to request an absentee ballot for each state election held within that
calendar year for which the voter is eligible to vote. An absentee ballot application
submitted by electronic transmission under this section may not include a provision
that permits a person to register to vote under AS 15.07.070.
* Sec. 3. AS 15.20.081 is amended by adding a new subsection to read:

(i) The director shall adopt regulations under AS 44.62 (Administrative

Procedure Act) specifying the information required to be included on an absentee

ballot application form. The regulations must require that an absentee ballot

application form

(1) contain only that information required under regulations adopted

by the director;
(2) conceal the personal information of the individual requesting

delivery of an absentee ballot while the application is in the custody of the United
States Postal Service or other person delivering the applicr ion to the division; and

(3) specify that the form is to he returned by the voter directly to the

division, and not to another person providing the form; and
(4) if not prepared by the division, be approved by the director before

distribution to the public.

*Sec. 4. AS 15.56.030(a) is amended to read:
(@) A person commits the crime of unlawful interference with voting in the

first degree if the person
(1) uses, threatens to use, or causes to be used force, coercion,

violence, or restraint, or inflicts, threatens to inflict, or causes to be inflicted damage,

harm, or loss, upon or against another person to induce or compel that person to vote

-2-
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or refrain from voting in an election;
(2) knowingly pays, offers to pay, or causes to be paid money or other

valuable thing to a person to vote or refrain from voting in an election; [OR]
(3) solicits, accepts, or agrees to accept money or other valuable thing

with the intent to vote for or refrain from voting for a candidate at an election or for an

election proposition or question; or
(4) encourages or assists in a violation of AS 15.20.081 and has

been previously convicted for unlawful interference with voting in the second

degree under AS 15.56.035(a)(5),
*Sec. 5. AS 15.56.035(a) is amended to read:
(a) A person commits the crime of unlawful interference with voting in the
second degree if the person

(1) has an official ballot in possession outside of the voting room
unless the person is an election official or other person authorized by law or local
ordinance, or by the director or chief municipal elections official in a local election;

(2) makes, or knowingly has in possession, a counterfeit of an official
election ballot;

(3) knowingly solicits or encourages, directly or indirectly, a registered
voter who is no longer qualified to vote under AS 15.05.010, to vote in an election;
[OR]

(4) as a registration official

(A) knowingly refuses to register a person who is entitled to
register under AS 15.07.030; or
(B) accepts a fee from an applicant applying for registration; or

15) encourages or assists in a violation of AS 15.20.0S1.

-3- CSSB 36( )
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(907, 465-4797
rax (907, 465-3884

Senate Bill 36

Sponsor Statement

Senate Bill 36 has been drafted to address a concern that manifested
itself in the 2004 general election. This concern sprang from the
decision of the Alaska Democratic Party to have individual absentee
ballot requests mailed back to the political party office instead of
directly to the Division of Elections. This action resulted in sensitive
personal data being made available to a political party apparatus
without express consent. Although there is no clear evidence of
illegal action or wrongdoing, individual Alaskans should not feel that
their privacy is under attack just because they wish to participate in a
regularly scheduled election.

SB 36 requires that all absentee ballot requests be delivered directly
to the Division of Elections for confidential processing. The act
further prohibits a polTical group of political party from assisting or
encouraging the vitiation of the new law.

SB 36 allows for all citizens and groups in Alaska to encourage
participation in our election process througn the use of absentee
ballots. However, once a person decides to request an absentee
ballot, they have every rightto assume that only non-Dartisan
personnel at the Division of Elections will handle their request.

Email: Senalor_Gene_Therrlault®legis.state.ak.us
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CS FOR SENATE BILL NO. 36(STA)
IN THE LEGISI ATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION
BY THE SENATE STATE AFFAIRS COMMITTEE
Offered:
Referred:
Sponsor(s): SENATOR THERR1IAULT
A BILL
FOR AN ACT ENTITLED
"An Act relating to applications requesting the delivery of absentee ballots.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 15.20.081(b) is amended to read:
(b) An application requesting delivery cfan absentee ballot to the applicant by

mail must be either hand-delivered or mailed directly to the division of elections
by the applicant or by a person that is acting at the applicant's direction and that
is no; a political group or political party. The application must be receh ed by the
division of elections not less than 10 [SEVEN] days before the election for which the
absentee ballot is sought. A political group or political party mav not encouraee
or assist in aviolation of this subsection. An application for an absentee ballot for a
state election from a qualified voter requesting delivery of an absentee ballot to the
applicant by electronic transmission must be received by the division of elections not
later than 5:00 p.m. Alaska time on the day before the election for wliich the absentee
ballot is sought. An absentee ballot application submitted by mail under this section

must permit the person to register to vote under AS 15.07.070 and to request an

-1- CSSB 36(STA)
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absentee ballot for each state election held within that calendar year for which the
voter is eligible to vote. An absentee ballot application submitted by electronic
transmission under this section may not include a provision that permits a person to
register to vote under AS 15.07.070.

*Sec. 2. AS 15.20.081 is amended by adding a new subsection to read:
(J) The director shall adopt regulations under AS 44.62 (Administrative

Procedure Art) specifying the information required to be included on an absentee
ballot applica ion submitted by mail or hand-delivered. The regulations must require
that an application requesting delivery of an absentee ballot

(1) contain only that information required under regulations adopted
by the director;

(2) conceal the personal information of the individual requesting
delivery of an absentee ballot while the application is in the custody of the United
States Postal Service or other person delivering the application to the division; and

(3) if not prepared by the division, be approved by the director before

distribution to the public.
*Sec. 3. AS 15.56.030(a) is amended to read:
(@) A person commits the crime of unlawful interference with voting in the
first degree if the person

(1) uses, threatens to use, or causes to be used force, coercion,
violence, or restraint, or inflicts, threatens to inflict, or causes to be inflicted damage,
harm, or loss, upon or against another person to induce or compel that person to vote
or refrain from voting in an election;

(2) knowingly pays, offers to pay, or causes to be paid money or other
valuable thing to a person to vote or refrain from voting in an election; [OR]

(3) solicits, accepts, or agrees to accept money or other valuable thing
with the intent to vote for or refrain from voting for a candidate at an election or for an
election proposition or question; or

14) is a political group or political party, encourages
violation of AS 15.20.081(b), and has been previously convicted for unlawful

interference with voting in the second degree under AS 15.56.035(a)(5).

CSSB 367STA) -2-
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* Sec. 4. AS 15.56.035(a) is amended to read:
(@) A person commits the crime of unlawful interference with voting in the

second degree if the person

(1) has an official ballot in possession outside of the voting room
unless the nerson is an election official or other person authorized by law or local
ordinance, or by the director or chief municipal elections official in a local election;

(2) makes, or knowingly has in possession, a counterfeit of an official
election ballot;

(3) knowingly solicits or encourages, directly or indirectly, a registered
voter who is no longer qualified to vote under AS 15.05.010, lo vote in an election;
[OR]

(4) as a registration official

(A) knowingly refuses to register a person who is entitled to

register under AS 15.07.030, or

(B) accepts a fee from an applicant applying for registratiomor

15) is a political group or political party and encourages or assists

in aviolation of AS 15.20.081(b).

-3- CSSB 36(STA)
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CS FOR SENATE BILL NO. 36( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

OfTered:
Referred:

Sponsors): SENATOR THERRIAULT

A BILL

FOR AN ACT ENTITLED

"An Act relating to absentee ballots.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.20.08La) is amended to read:. i

(@) A qualified voter may applypy mail or by electronic transmission to the
director for an absentee ballot. The application must include the address or, if the
application requests delivery of an absentee ballot by electronic transmission, the
telephone electronic transmission number, to which the absentee ballot is to be
returned, the applicant's full Alaska residence address, and the applicant's signature.
However, a person residing outside the United States and applying to vote absentee in
federal elections in accordance with AS 15.05.011 need not include anAlaska
residence address in the application. The application must be madeon a form

prescribed or approved by the director. The voter shall submit the application

directly to the division of elections.

*Sec. 2. AS 15.20.081(b) is amended to read:
(b) An application requesting delivery of an absentee ballot to the applicant by

-1- CSSB 36( )
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mail must be received by the division of elections not less than JU) [SEVEN] days
before the election for which the absentee ballot is sough.. An application for an
absentee ballot for a state election from a qualified voter requesting delivery of an
absentee ballot to the applicant by electronic transmission must be received by the
division of elections not late than 5:00 p.m. Alaska time on ihe day before the
election for which the absentee ballot is sought. An absentee ballot application
submitted by mail under this section must permit the person to register to vote under
AS 15.07.070 ane to request an absentee ballot for each state election held within that
calendar year for which the voter is eligible to vote. An absentee ballot application
submitted by electronic transmission under this section may not include a provision
that permits a person to register to vote under AS 15.07.070.
* Sec. 3. AS 15.20.081 is amended by adding a new subsection to read.
(i) The director shall adopt regulations under AS 44.62 (Administrative
Procedure Act) specifying the information required to be included on an absentee
ballot application form. The regulations must require that an absentee ballot

application form
(1) contain only that information required under regulations adopted

by the director
(2) conceal the personal information of the individual requesting
delivery of an absentee ballot while the application is in the custody of the United
States Postal Service or other person deli vering the application to the division; and

(3) specify that the form is to be returned by the voter directly to the

division, and not to another person providing the form; and
(4) if not prepared by the divisior, be approved by the director before

distribution to the public.
*Sec. 4. AS 15.56.030(a) is amended to read:
(@) A person commits the crme of unlawful interference with voting in the
first degree if the person
(1) uses, threatens to use, or causes to be used force, coercion,
violence, or restraint, or inflicts, threatens to inflic: or causes to be inflicted damage,

harm, or loss, upon or against another person to induce or compel that person to vote
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or refrain from voting in an election;
(2) knowingly pays, offers to pay, or cause' to be paid money or other

valuable thing to a person to vote or refrain from voting in an election; [OR]

(3) solicits, accepts, or agrees to accept money or other valuable thing
with the intent to vote for or refrain from voting for a candidate at ar. election or for an
election proposition or question; or

(4) provides a voter with an absentee ballot application form that
does not comply with the requirements of AS 15.20.081(ih and has been

previously convicted for unlawful interference with voting in the second degree
under AS 15.56.035(a)(5).
*Sec. 5. AS 15.56.035(a) is amended to read:
(@) A person commits the crime of unlawful interference with voting in the
second degree if the person

(1) has an official ballot in possession outside of the voting room
unless the person is an election official or other person authorized by law or local
ordinance, or by the director or chief municipal elections official in a local election;

(2) makes, or knowingly has in possession, a counterfeit of an official
election ballot;

(3) knowingly solicits or encourages, directly or indirectly, a registered
voter who is no longer qualified to vote under AS 15.05.010, to vote in an election;
[OR]

(4) as aregistration official

(A) knowingly refuses to register a person who is entitled to

register under AS 15.07.030; or
(B) accepts a fee from an applicant applying for regi ration; or

(5) provides a voter with an absentee ballot application form that

does not comply with the requirements of AS 15.20.081(i).
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767 Election Offense, Corrupt Practices, and Penalties § 15,56.030

Sec. 15.56.020 Campaign misconduct in the second degree. [Repealed, 8 28 ch 48 SLA
1996.]

Sec. 15.56.025. Telephone campaign misconduct, (a) Aperson commits the crime
of telephone campaign misconduct if the person makes a statement about a candidate

(1) as part of an organized telephone poll or organized series of calls to convince
potential voters concerning the outcome of an election;

(2) that the person knows to be false; and

(3) that the person intends to affect the outcome of the election.

(b) Violation of this section is a corrupt practice. However, notwithstanding AS
15.20.540, only a defeated candidate may contest the nomination or uiection ofa person
for violation of this section.

(c) Telephone campaign misconduct is a class A misdemeanor. (8 2 ch 142 SLA 1996e

Sec. 15.56.030. Unlawful interference with voting in the first degree. (a) A
person commits the crime of unlawful interference with voting in the first degree if the
person

(1) uses, threatens to use, or causes to be used force, coercion, violence, or restraint, or
inflicts, threatens to inflict, or causes to be inflicted damage, harm, or loss, upon or
against another person to induce or compel that person to vote or refrain from vo, .ng in
an election;

(2) knowingly pays, offers to pay, or causes to be paid money or other valuable thing to
a person to vote or refrain from voting in an election; or

(3) solicits, accepts, or agrees to accept money or other valuable thing with the intent
to vote for or refrain from voting for a candidate at an election or for an election
proposition or question.

(b) Violation of this section is a corrupt practice.

() Unlawful interference with voting in the first degree is a class C felony.

(d) For purposes of (a)(2) and (3) of this section, “other valuable thing”

(1) includes

(A) an entry in a game of chance in which a prize of money or other present or future
pecuniary gain or advantage may be awarded to a participant wherein thp total of the
prizes offered is greater than $2 per participant with a maximum of $100; and

(B) government employment or benefits;

(2) does not include

(A) materials having a nominal value bearing the name, likeness, or other identifica-
tion of a candidate, political party, political group, party district committee, or organiza-
tion, or stating a position on a ballot proposition or question;

(B) food and refreshments provided incidental to an activity that is nonpartisan in
nature and directed at encouraging persons to vote, or incidental to a gathering in
support of or in opposition to a candidate, political party, political group, party district
committee, organization, ¢ ballot question or proposition;

(C) care of the voter's dependents provided in connection with the absence of a voter
from home for the purpose of voting;

(D) services provided by a person acting as a representative under AS 15.20.072;

(E) services provided by an election official as defined in AS 15.60.010; and

(F) tiansportation of a voter to or from the polls without charge. (§ 205 ch 100 SLA
1980; am 8§ 1, 2 ch 87 SLA 1996; am § 73 ch 82 SLA 2000)

Revisor's notes. — Enacted as AS 15.56.03], Re- question™ from the tad and rewrote paragraph (2);
numbered in 1980. and added subsection (d).
Effect of amendments. — The 1996 amendment, The 2000 amendment, effective January 1, 2001, in

effective September 18, 1996, in subsection (a), in  subsection (d) deleted “, but is not limited to" at the
paragraph (It, deleted “for a candidate” preceding “in  end of the introductory language of paragraph (1) and
an election" and “or for any election proposition or in subparagraph (2XD) substituted “acting as a rep



§ 15.56.035

reaentauve under AS 1520.072" for "acting as a

personal representative as defined in AS 15.20.071."

NOTES TO

Voter assistance program not corrupt prac-
tice. — A borough's voter assistance program which
reimbursed each voter for up to 10 gallons of gasoline
used by the voter to reach the polls did not violate the
prohibition against inducing a person to vote for or
refrain from voting for a person and was not a corrupt
practice under this section. Dansereau v. Ulmer, 903
P.2d 555 (Alaska 1995'.

Offer of chance drawing accompanied by

E lections 768

DECISIONS

nonncutral message. — A postcard mailed to share-
holders of a native regional corporation that offered
ent,y in a $1,000 cash prize drawing to those who
submitted a ballot stub, or a similarly sized piece of
paper, and stated that the Alaska Federation of Na-
tives endorsed a certain candidate for governor poten-
tially violated this section because of the accompany-
ing nonneulral message Dansereau v. Ulmer, 903
P.2d 555 (Alaska 1995).

Sec. 15.56.035. Unlawful interference with voting in the second degree, (a) A
pe son commits the crime of unlawful interference with voting in the second degree if the

person

(1) has an official ballot in possession outside of the voting room unless the person is
an election official or other person authorized by law or local ordinance, or by the director
or chief municipal elections official in a local election;

(2) makes, or knowingly has in possession, a counterfeir of an official election ballot;

(3) knowingly solicits or encourages, directly or indirectly, a registered voter who is no
longer qualified to vote under AS 15.05,010, to vote in an election; or

(4) as a registration official

(A) knowingly refuses to register a person who is entitled to register under AS

15.07.030; or

(B) accepts a fee from an applicant applying for registration.
(b) Violation of (a)(3) of this section is a corrupt practice.
() Unlawful interference with voting in the second degree is a class A misdemeanor.

(8 205 ch 100 SLA 1980)

Revisor’s notes. — Enacted as AS 15.56.036 Re-
numbered in 1980.

Sec. 15.56.040. Voter misconduct in the first degree, (a) A person commits the

crime of voter misconduct in the first degree if the person
(1) votes or attempts to vote in the name of another person or in a name other than the

persons own;

(2) votes or attempts to vote more than once at the same election with the intent that

the person’ vote be counted more than once;

(3) intentionally makes a false affidavit, swears falsely, or falsely affirms under an oath

required by this title;

(4) knowingly votes or solicits a person to vote after the polls are closed with the intent

that the vote be counted.

(b) Voter misconduct in the first degree is a class C felony. (8 205 ch 100 SLA 1980)

Revisor’s notes. — Enacted as AS 15.56.041. Re-
numbered in 1S80.

Sec. 15.56.050. Voter misconduct in the second degree, (a) Aperson commits the
crime of voter misconduct in the second degree if the person

(1) registers to vote without being entitled to register under AS 15.07.030;

(2) knowingly makes a material false statement while applying for voter registration

or reregistration; or

(3) votes or attempts to vote in an election after being disqualified under AS 15.05.030.
Ib) Voter misconduct in the second degree is a class A misdemeanor. (8 205 ch 100 SLA

1980)
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623 Sentencing and P robation

tence* without increasing the total time to serve, otlier sentences Napnyonak v State, 793 P2d 1059

where the trial court had erred in imposing a one-year  (Alaska Ct. App 1990).
sentence on a probation revocation concurrently to the

Collateral references. — Right of convicted de-
fendant or prosecution to receive updn.ed presentence
report at sentencing proceedings, 22 Al.K5th 660

Sec. 12.55.030. Discharge of indigents imprisoned for nonpayment of fine. [Repealed,
§ 16 ch 53 SLA 1973.]

Sec. 12.55.035. Fines, (al Except as provided in AS 12.55.036, upon conviction ofan
offense, a defendant may be sentenced to pay a fine as authorized in this section or as

otherwise authorized by law.
(b) Except as provided in AS 12.55.036, upon conviction of an offense, a defendant who

is not an organization may be sentenced to pay, unless otherwise specified in the
provision of law defining the offense, a fine of no more than

(1) $500,000 for murder in the first or second degree, attempted murder in the first
degree, sexual assault in the first degree, sexual abuse of a minor in the first degree,
kidnapping, or misconduct involving a controlled substance in the first degree;

(2) $250,000 fora class A felony;

(3) $100,000 for a class B felony;

(4) $50,000 for a class C felony;

(51 $10,000 for a class A misdemeanor;

(6) $2,000 for a class B misdemeanor;

(7) $500 for a violation.
(c) Except as provided in AS 12.55.036, upon conviction ofan offense, a defendant that

is an organization may be sentenced to pay a fine not exceeding the greater of
<1| an amount that is
(A) $1,000,000 for a felony offense or for amisdemeanoroffense that results in death;
(B) $200,000 for a class A misdemeanor offensethat does not result in deuth,
(C) $25,000 for a class B misdemeanor offense thai does not result in death:

(D) $10,000 for a violation;
(21 three times ihe pecuniary gain realized by the defendant as a result of the offense;

or
(3) three times the pecuniary damage or loss caused by the defendant to another, or to

the property of another, as a result of the offense.

(d) Ifu defendant is sentenced to pay a fine, the court may grant permission for the
payment to be made within a specified period of time or in specified installments.

(e) In imposing a fin* under (cl of this section, in addition to any other relevant factors,

the court shall consider
(Il measures taken by the organization to discipline an officer, director, employee, or

agent of the organization;

(2) measures taken bv the organization to prevent a recurrence of the offense;

(3] the organization's obligation to make restitution Loa victim of the offense, and the
extent to which imposition of a fine will impair the ability of the organization to make

restitution; and
(4) the extent to which the organization will pass on to consumers the expense of the

fine.
(H In imposing a fine, the court may not reduce the fine by the amount of a surcharge
or otherwise consider the applicability of a surcharge to the offense. (8§ 12 ch 166 SLA
1978; am § 17 ch 45 SLA 1982; am 8*26 ch 143 SLA 1982; am 8§ 4 ch 59 SLA 1988; am
8 18 ch 85 SLA 1988: am 8§ 1, 2 ch 142 SLA 1990; am 8 2 ch 71 SLA 1992; am 8§ 2 —
4 ch 79 SLA 1994; am § 3 ch 56 SLA 1998; am §8 1, 2 ch 131 SLA 20021
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Lieutenant Governor Loren Leman

October 8,2004

Mr. Jake Metcalfe, Chairman
Alaska Democratic Party

PO Box 231230

Anchorage, AK 99523-1230

Dear Mr. Metcalfe A

| appreciate the efforts by political parties in Alaska, including yours, to register voters
and encourage turnout in the November 2 election. However, 1ask the Alaska
Democratic Party to cease and desist from its current practice of soliciting and receiving
applications for by-mail absentee ballots by a postcard that is returned to an Alaska

Democratic Party mailbox.

AS 1520.061(a) states that: MA oaaUfled voter may apply by mail or by electronic
transmission to the director for an absentee ballot” The Department of Law informs
me that your activity is not consistent with the text and spirit of this provision. The
statute contemplates a direct relationship between the voter and the Division of Elections.
As far as | know, your approach has never before been allowed in the State of Alaska—in
fact, I am told that it was specifically disallowed under a previous Administration.

'I have two main concerns: the assurance that all returned applications are delivered
promptly to the Division of Elections for processing; and the security and privacy of the
application itself. Your designed application requests information that is not squired by
federal or State law. Your design may be not only a violation of voters’privacv but may
also be a violation of federal law. Now when identification theft is of such great concern,
it is troubling that you would request people to put their social security, email and phone
numbers as well as birth date on a postcard that can be viewed by many people.

| am not suggesting a remedy that disenfranchises voters who return the application you
mailed to them. These applications are being processed—and will continue to be. Nor
am | suggesting that voters who receive your designed application be disallowed from
returning them. Even though the Division of E'ections has aierted voters by public
service announcements and other media that applications designed by and returned to
parties other than the Division carry some risk, the Division likely could not reach all
voters who have already received your cards. Those voters who yet return their postcards

will have their applications processed.

However. | am proposing a solution that will guard voters’ rights and protcc; your party
and the Division of Elections. 1 ask that starting today you allow a Division of Elections
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Mr. Jake Metcalfe
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employee to accompany your Party representative who accepts mail at the Post Office sj
these postcards will be turned over directly and immediately to the Division for security

and processing.

As Alaska’s chiefelections official, | need to understand your procedures for receiving
and delivering these postcards to the Division of Elections. Have you or other party
workers reviewed or copied any postcards before delivering them to the Division? How
much time elapses between when you pick up the postcards and deliver them to the
Division? How often do you pick up this mail and when do you do it?

I am concerned that with th<; fast approaching by-mail ballot deadline of October 26, your
middleman approach could cause a voter to lose an opportunity to vote because of your

delay in forwarding the application.

Laura GlaiseT, the Director of the Division of Elections, expressed concern about your
approach when this first came to her attention. When she discussed your design with me,
I concurred. In response to her inquiry, the Department of Law advised Ms. Glaiser that
although your action creates risks for the voter, it could be construed to be within the law.
However, the Division and my office have since received numerous inquiries and
expressions of concern about ycrr absentee application design from many Alaskans. In
response to our further inquiry, the Department of Law has reevaluated its initial advice

and now believes it was incorrect.

I hope that | can count on your cooperation to make the change | have requested to
maintain voter privacy and integrity of elections. 1 ask that you start with your next mail
pick up today. Please notify me by 3:00 p.m. today if you intend to comply with ray
request for accompanii mt to the Post Office. Ifpossible, I'd like your answers to the
other questions by then also, but I understand some of my questions may take a few hours

to research.

If you will comply, please contact Laura Glaiser at 465-4611 so she can assign an
Elections employee to accompany your representative to the Post Office and receive the

applications.

Lieutenant Governor

cc. Laura (Jteiser
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adp@alasJca.net
www.alask3democr3ts.org

ALASKA DEMOCRATIC PARTY

Moving Alaska Forward

October 8,2004

Lieutenant Governor Lorca Leman
550 Wert 7* Avenue

Suita 1700

Anohorage, AK 99501

Via Fax: 907.269.0263

Dear Lieutenant Governor Leman:

I am writing in response to your letter of October 8, which was Bent in error to J?J« Metcalfe.
Mr. Mctoalfe is ohair-elT*t of the Alaska Democratic P At present | hold that office.

As you know, efforts by the Alaska Dcraooratio Party to provide voters with applications for
absentee ballots have boen conducted in strict compliance with the advice and procedures that
previously were approved by the Division of Elections and the Department of Law. | understand
fromyour letter that you now have a different view of what the law require* and wish to alter the

procedures that have be® in place for some time.

Wk believe that Alaska's election laws should be stnctly complied with.  We likewise believe
that our efforta to provide voters with absentee ballot application* have complied fully with AS
15.20.081(a). Under the circumstances, though, and in light of the issue* raised in your letter, it
* Apropriate to have our legal counsel evaluate ths issue and determine which of the two
conflicting legal opinions the Department of Law apparently has rendered on this matter is
correct. We will do that promptly and will then contact you. Until we have hod an opportunity to
obtain a legal assessmant of the issue, we will voluntarily comply with your request and will not
send out by mail any additional applications for absentee ballots that are returned to an Alaska

Democratic Party mailbox.

Thank you for bringing your concerns about this issue to our attention. | will get back to you
promptly and trust that an agreeable solution and procedure con be arrived at.

Sincerely,

Scott A Sterling
Chair

This communication Is paid for by the Alaska Democratic Party, PO Box
231230, Anchorage, AK 99523-1230 and is not authorized by any candidate or
candidate's committee.
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Lieutenant Governor Loren Lenian

October 8, 2004

Scott Sterling, Chairman
Alaska Democratic Party
PO Box 231230
Pnchorage, AK 9952

Dear Chairman Sterlii

Thank you for your response to my letter delivered to you by hand earlier today.

I apologize for addressing it to my friend Jake Metcalfe, rather than you. | meant no
disrespect to you. Last night, when | was drafting this letter, | called a number of officers
listed on your web site, including yourself, to confirm who. your party chairman is now.
The. first person | was able to reach is your National Committeeman, John Davies,
another friend from Fairbanks! ne told me that Jake is the new chairman, and since that

triggered my memory about an article | had read about your convention, | mistakenly
believed that Jake is the chairman.now,

| appreciate your commitment not to distribute any more solicitations for absentee ballots
for return to your party address. However, you haVe not addressed the bigger issue—
accompaniment by a Division of Elections employee when you retrieve these
applications from the Post Office. | am assuming by your silence that you do not intend
to comply with my request for this—at least not until your attorneys do further legal

review. , .
' i 1

I had hoped that this could be resolved easily, without dueling legal opinions and that just
the integrity of the election would motivate you to comply with the action | requested.

Sincerely,

Lordn Leman
Lieutenant Governor
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ALASKA DEMOCRATIC PARTY
PO Box 231230

Anchorage, AK 99523-1230
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. ' v.alaskad ts.
Moving Alaska Forward Ww.v-alaskademocrats.org

October 10,2004

Lieutenant Governor Loren Leman
550 West 7°* Avenue

Suite 1700
Anchorage, AK 99501

Via Fax: 907.269.0263

Dear Lieutenant Governor Leman:

I am writing in further follow up to our exchange of letters on Friday, October 8
concerning the handling of applications for absentee ballots.

As | indicated in my initial response, the Alaska Democratic Party has strictly complied
with the advice and procedures that previously were approved by the Division, of
Elections and the Department of Law. Your letter indicated that you now have a different
view about the procedures for absentee ballot applications that are authorized by AS
15.20.081(a). After I received you letter, I reviewed that statute and consulted with legal

counsel.

Itis unclear that AS 15.20.081(a) limits the absentee ballot application process in the
manner that is suggested by your letter. At the same time, we share your belief about the
importance of maintaining the integrity of election process. Toward that end, and even
though it is not required by the express language AS 15.20.081(a), we are willing to
proceed with the collection ofreturned applications as requested in your October 8 letter.
We will permit an employee of the Division of Elections to accompany a representative
of the Alaska Democratic Party to the post office each day and collect the returned
absentee ballot applications for processing by the Division. Please have the appropriate
representative of the Division ofElcctions contact Abbey Nauman at the Alaska

Democratic Party to coordinate that effort.

We appreciate your assurances that voters will not be disenfranchised and that all
applications that are returned by voters will be timely processed by the Division of
Elections. For our part, we remain committed to proceeding in this effort in strict
compliance with the law and in compliance with the guidance and directions provided by

the Division of Elections.

This communication Is paid for by the Alaska Democratic Party, PO Box
231230, Anchorage, AK 99523-1230 and Is not authorized by any candidate or
candidate's committee.
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Ifyou have my further questions or concerns, please feel free to contact me.

Sincerely, /

Scott A. Sterling
Chair

CC: Division of Elections



01/20/2005 10:15  907-269-0263 LT GOLER\CR PACE 08/10

550 West 7lh Avc, Sj*c 1700

State Capitol

Juneau. ;Iaana 99801 Anehorajc. Alasta WSOI
. 907.2657460 2690261 mx

Yﬁv\xvlslj‘(])\sl gﬁgﬁé—tm% UJGovemor(®gov.stIW.«V.us

Lieutenant Governor Loren Leman

October 12,2004

Mr. Scott Sterling, Chairman
Alaska Democratic Party

PO Box 231230

Anchorage, AK 99523-1230

Dear Chairman Sterling:

Thank you for agreeing on Sunday to comply with my request that a Division of
Elections employee accompany your representative when retrieving absentee ballot
request forms from your Post Office box. | have alerted the Division of Elections
Director, Laura Glaiser, and she will coordinate with Abbey Neuman.

One part of my original letter to you remains, unanswered—the questions related to the
security, privacy ,and handling ofthe absentee ballot request cards that you received to
date, before your agreement to be accompanied. Maintaining election integrity is very
important to me—as well as the Division—and we must have these answered.

Please respond to the questions | posed in my October 8 letter. They are: Have you or
other party workers reviewed or copied any postcards before delivering them to the
Division? How much time elapses between when you pick up the postcards and deliver
them to the Division? How often do you pick up this mail and when do you do it?

To these three questions, now that | have more information, I am adding two more: Did
anyone other than the voter apply stickers with voters” addresses and in some instances
precinct numbers to the applications after they were signed by the voter and mailed9
Have you delivered all the applications you received?

Please respond by 5 p.m. on Wednesday, October 13.

n* i

Loren Leman
Lieutenant Governor
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ALASKA DEMOCRATIC PARTY

Moving Alaska Forward
October 13, 2004

Lieutenant Governor Loren Leman
550 West 7* Avenue

Suite 1700

Anchorage, AK 99501

Via Fax: 907.269.0263

Dear Lieutenant Governor Leman:

I am writing in response to your letter yesterday requesting some additional
information about the manner in which the Alaska Democra  ?arty has

processed absentee ballot applications.

Several of these questions were first mentioned in your letter last Friday. Unlike
the other issues you raised, which required only an assessment cf the law and a
decision on my part your questions required that I check with the several
individuals who have been involved in the absentee ballot application process.

That effort took a bit more time.

Furthermore, | am disappointed in your asking these additional questions in the
public forum of your press conference yesterday rather than addressing them to
me directly. Itis difficult to gauge the real purpose of these questions when you
stage amedia event several hours before faxing me your letter yesterday.

It's also worth noting that your legal authority to demand answers from the
Alaska Democratic Party, or from any Alaska citizen in this setting, is non-
existent So, the tone and tenor of your comments yesterday is wholly
unwarranted. That said, | will reiterate that it is the desire of the ADP to
cooperate fully to ensure a proper and smooth election and, toward that end, |
am happy to provide the information you requested.

This communication Is paid for by the Alaska Democratic Patty, PO Box
231230, Anchorage, ak 99523-1230 and is not authorized by any candidate or
candidate's committee.
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1. Have you or other party workers reviewed or copied any postcards before
delivering them to the Division? We reviewed postcards to confirm that they
were signed and filled out. Only new voter registration formswere copied.

2. How much time elapses between when you pick up the postcards and
deliver them to the division? Postcards are given to the Division of Elections as
we receive them. Approximately, one week expired before the first Absentee
Ballot Requests were turned in. Thereafter, they were turned in as we received

them.

3. How often do you pick up this null and when do you do it? W« pick up
the mail between 10am and Noon, Monday through Friday.

4. Did anyone other than the voter apply stickers with voters' addresses and
in some instances precinct numbers to the applications after they were signed
by the voter and mailed? Applications were sent to voters’ mailing addresses
and mailing addresses were imprinted on the applications in accordance with
instructions we were provided by the Division of Elections. After the
applications were sent out, the Division of Elections informed the ADP

that applications had to have residence, not mailing, addresses. When
applications were returned, for those that lacked residence addresses, that
information was provided by the Democratic Party without otherwise altering
any portion of the application completed by the voter.

5. Have you delivered all the applications you received?
Yes. They will continue to be delivered on a rolling basis as they're received.

I trust that these responses provide the information you requested. Tappreciate
that the Division of Elections has received a large number of absentee ballot
applications this year, as a consequence of the efforts of both parties. | also
appreciate your continued assurances that all applications will be processed and
that no voter will be disenfranchised as a consequence of the changes in
procedure that have been imposed by the Division of Elections.

Very truly yours,

Scott A. Sterling
Chair



