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Confirming judges: The nstitutional 
option

By Michael B. Rappaport and John C. McGinnis 
March 11, 2005

Politicians have notoriously short memories. With Democrats still 
retaining enough votes to filibuster President Bush’s judicial nominees, 
many Republicans seek to weaken or eliminate the ability of senators to 
mount judicial filibusters. Under existing Senate rules, however, a 
] roposal to change the filibuster rule can itself be filibustered and this 
filibuster ended only with a two-thirds vote of the Senate.

Republicans therefore favor using majority rule to change the filibuster 
rule, but Democrats contend that this would he improper and perhaps 
unconstitutional. By labeling such a change "the nuclear option," 
Republicans appear to concede that any majoritarian amendment would 
be an unprecedented threat to the harmony of the Senate.

Both Republicans and Democrats forget, however, that the existing 
filibuster rule itself was a product of a process very much like the so 
called "nuclear option." Moreover, whatever ouc thinks of the desirability 
of the filibuster rule, the structure and history of the Constitution 
confirm the majority’s rieht to amend tKe~rule.

The existing filibuster rule was enacted at the beginning of the 
congressional sesrion in 1 9 7 5 . At that time, Sen. Walter Mondale, D- 
Minn., and Jim es Pearson, R-Kan., proposed to change the old filibuster 
rule to permit 6 0  senators, rather than two-thirds of those voting, to end 
debate.

When this proposal was filibustered, they made a motion that debate on 
the amendment be ended by a mere majority. Although a senator 
objected that the Lenate rules allowed debate to be term inated only with 
the approval of two-thirds of the Senate, a majority of the Senate rejected 
this objection. In the end, the Senate reached a compromise which 
enacted the present filibuster rule with its 6 o-vote cloture requirement, 
but reversed the ruling that allowed a majority to end debate on an 
amendment to the rules.
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Thus, majority amendment of the Senate rule is not something new, but 
was a necessary step to enacting the existing filibuster rule, which 
otherwise would have been defeated by a filibuster. Moreover, liberal 
Democrats like Walter Mondale, D-Minn., were among the principal 
architects of the change. And this majority amendment was anything but 
nuclear, since it neither destabilized the Senate nor eliminated the 
ilibuster. Instead, the amendment caused the Senate to negotiate a 

compromise that has lasted for a generation.

The Senate majority's power to modify the filibuster is also strongly 
supported by constitutional principles. Both the text and structure of the 
Constitution show that only one of three possible views about the 
constitutionality of the judicial filibuster is correct. The first view -  
advocated most recently by Senate majority leader Bill Frist. R-Tenn. -  is 
that filibustering judges is simply unconstitutional. But the Constitution 
expressly gives the Senate the right to fashion its own rules of procedure 
and nowhere requires application of majority rule to confirmations.

The second view -  advocated by many Democrats -  is that a majority has 
no right to change the filibuster rule because the Senate rules still require 
a two-thirds vote to end a filibuster mounted against a resolution to 
change the fiLouster. But this Senate rule conflicts with the structure of 
the Constitution.

The Constitution provides only a single method -  the constitutional 
amendment process -  to entrench a rule against repeal by a majority. If 
Democrats were correct that rules can be insulated from majority 
amendment, a bare majority in each House could have passed the Bill of 
idghts and made it our fundamental law by declaring that only 
unanimous votes by both Houses could pass legislation violating its 
principles. The Democratic view also conflicts with a principle known 
since before the framing of the Constitution that one legislature cannot 
bind subsequent legislatures.

•-
The third and constitutionally correct view is that the Senate ce^ choose 
to retain the filibuster rule, but that a majority must be able to cnange it. 
The Senate can thereby exercise its full constitutional authority to 
fashion rules of procedure but past majorities of the Senate cannot put 
current majorities in a procedural straitjacket. Thus, a change in the 
filibuster rule by a majority is not a "nuclear" option but instead the 
constitutional option -  the rou te contemplated by our founding 
document.

Of course, the Senate majority's undoubted power to change the 
filibuster rule does not mean that doing so would be good policy. If 
modem judges feel free to amend the Constitution in the guise of 
interpreting it, there is a strong argument that an express supermajority 
confirmation rule might be beneficial. After all, through its express 
amendment process the Constitution requires a stringent supermajority 
rule before politicians can establish new norms that will bind future 
generations. If judging has become just politics by other means, it does 
seem strange to permit justices confirmed by a mere majority to start 
imposing their values on the rest of us.

The Republican view, however, is that judges should enforce the 
Constitution as understood by those who framed it. Under this more
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formal view of the judicial role, the Senate does not need the hurdle of a 
supermajority rule, because judges are not engaged in policy-making but 
rather enforcing a document that was itself enacted by a supermajority.

Thus, Republicans have a legitimate, even if contestable argument, for a 
pure majoritarian confirmation process. What cannot be contested, 
however, is that the Constitution prevents the Democratic minority from 
blocking the Republic''n majority's decision to embody its principles in 
the rules of the Senate.

* F appapo rt Is a p ro fe sso r a t th e U n ive rs ity o f San D iego Schoo l o f Law, 
f t  M S lnn ls Is a p ro fe sso r a t th e  N o rthw es te rn U n iv e rs ity Law Schoo l.
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r e h n q u i s t  t h e  g r e a t ?

Even liberals m ay come to regard W illiam  Rehrujuist as one o f 
the most successful ch ief justices ofthe century

b y  J e f f r e y  R o s e n

I
n h is th ir ty - fo u r  years  o n  th e  S up rem e C o u rt, W illiam  

R e h n q u is t p a r tic ip a te d  en th u s ias tica lly  in  th e  an n u a l 
C h ris tm a s  p a r ty  fo r th e  ju s tices  an d  th e i r  clerics. “H e 

a n d  I w ro te  th e  C h ris tm a s  show  th e  y ea r I c le rk ed  fo r h im . 
in  1975," re c a lls  C ra ig  M. B radley, w ho  now  teach es law  at 

In d ia n a  U niversity .

O n e  caro l th a t y ea r was sung  to  th e  tu n e  o f  “A ngels From 
th e  R ealm s o f  G lo ty "  It w en t like th is : “L ib e ra ls  from  th e  

rea lm  o f  th e o ry  sh o u ld  a d o rn  o u r  h ighes t b e n c h  /  T h o u g h  

to  c ro o k s  th e y ’re  alw ays c h a ry  /  at po lice  m isd e e d s  they  
b lench ." ( “T h e  w ord  ‘b len ch ’ cam e from  R eh n q u is t,” B rad­

ley says. “I d id n ’t know  it m ean t ‘b lanch.’") T h e  m em b ers  o f  
th e  ch o ru s  th e n  fell to  th e ir  knees a n d  sang, “Save M ira n d a , 

save M ira n d a , save it from  th e  N ixon Four." T h e  so -called

t
n F o u r w ere  S u p rem e  C o u rt Ju s tices  W arren  B urger, 
y B lackm un , L ew is Pow ell, and , o f  co u rse , R ehnqu ist.

TWenty-five years  later, a fte r hav ing  repeated ly  rid icu led  
th e  constitu tiona l so u n d n ess  o f  th e  decision  req u ir in g  police 

o fficers to  re a d  su sp ec ts  rh e ir  M ira n d a  r ig h ts , R eh n q u is t 

v o ted  to  u p h o ld  it. “M ir a n d a  has b e c o m e  e m b e d d e d  in  
ro u t in e  p o lic e  p ra c tic e  to  th e  p o in t w h e re  th e  w a rn in g s  

h ave  b e c o m e  p a r t  o f  o u r  n a tio n a l c u ltu re ,"  h e  w ro te  in  
a 7 -2  o p in io n  fo r th e  C o u rt in  D ick e rs o n  v. U .S ., in  2 0 0 0 . 

R e h n q u is t’s a p o s ta s y  p ro v o k e d  o n e  o f  J u s t ic e  A n to n in  
S calia’s m ost v itr io lic  d is se n tin g  op in ions. Jo in e d  by  J u s ­

tice  C la ren c e  T h o m a s . Scalia d ec la red , “T oday ’s ju d g m e n t 

co n v erts  M ir a n d a  fro m  a m ile s to n e  o f  ju d ic ia l o v e rre a c h ­
ing  in to  th e  very  C h e o p s ’ P y ram id  (o r  p e rh ap s  th e  S p h in x  

w ould  be  a b e t te r  a n a lo g u e )  o f  jud icial a rro g an ce  "

R eh n q u is t’s ev o lu tion  from  M ira n d a 's  lead in g  c ritic  to 
its im probab le  savior in fu ria ted  conservatives an d  con fused  

liberals; b u t in  fact it was em blem atic  o f  h is career. T h ro u g h ­

out h is long  te n u re , lib e ra ls  alw ays sim plistica lly  lu m p ed  
R ehnqu ist to g e th e r  w ith  th e  o th e r  conservatives 

on th e  C o u rt, w hereas conservatives never fully 

em braced  h im  as o n e  o f  th e ir  ow n. F u rth e rm o re , 
liberals have n ev er u n d e rs to o d  how  significantly

m ore  effective th an  th e  rig id  pu rity  o f  Scalia an d  T hom as. In 

tru th , R ehnqu ist carefu lly  staked  ou t a lim bo  b e tw een  th e  

righ t an d  the  left and  show ed that it w as a very g o o d  place to  
be. W ith  exceptional efficiency an d  am iab ility  he led  a C o u rt 

that put th e  brakes on som e o f  th e  excesses o f  th e  Earl W arren 

e ra  w hile k eep ing  pace w ith th e  sen tim en ts o f  a m ajority  o f  

th e  co u n try —generally  sid ing  w ith  econom ic  conservatives 

an d  against cu ltu ra l conservatives. As fo r jud ic ia l tem p e ra ­

m ent, he w as fa r m ore devo ted  to  p reserv in g  trad itio n  an d  

m ajority  ru le  th a n  th e  g enera tion  o f  fire -b rea th in g  co n serv a­
tives w ho  follow ed him . A nd Ins adm in is tra tio n  o f  th e  C o u rt 

was brilliantly  if  quietly  effective, m aking him  one  o f  th e  most 
im, .aive c h ie f  ju stices o f  the past h u n d re d  years.

T

a ^ ^ r e q u e n t ly  R eh n q u is t d e p a rte d  from  d o c tri- 

t ^ B  co n se rv a tiv e  ideo logy , a n d  co nserva tives 
have failed to  g rasp  'h a t  h is tactical flexibility  was

Je ffre y  Rosen is a lau  prv- 
fetsor a t George W ashing 
ton U n iv e rsity  a n d  the 
legat-affairs editor o f The 
New Republic. H e p ro ­

fite d  the form er attorney 
general John Ashcroft fo r 
The Atlantic 'is t A p n l

h e  c h ie f  ju s tice , like  each  o f  h is  co lleag u es, has o n e  

vo te ; h is  g re a te s t p o w er lies in  c h o o s in g  w ho  w ill 

w rite  an  o p in io n  w hen  h e ’s in  th e  m ajo rity —h im se lf  
o r  a n o th e r  ju s tic e  w ho  h e  th in k s  w ill b e s t re flec t h is  view s. 
O n  th is  sco re  R eh n q u is t p ro v ed  to  b e  a m as te r ta c tic ian , 

u n lik e  h is  in ep t an d  p o m p o u s p red ecesso r, W arren  B urger, 

w ho in fu ria ted  h is co lleagues by chang ing  h is vote* in o rd e r  
to  se ize  th e  b e s t o p in io n s  for h im se lf  and  th e n  losing  h is 

m ajo rities. A nd  R e h n q u is t’s ju d ic ia l p h ilo so p h y  a lso  m ade  
it e a s ie r  fo r h im  to re sh a p e  th e  C o u r t in  h is  o w n  im age. 

H e w as e s se n tia lly  a p ra g m a tis t w ho  b e lie v e d  in  c e r ta in  

co re  co n se rv a tiv e  v a lu es—prim arily  s ta te s’ r ig h ts  a n d  c o n ­

v ic tin g  c r im in a ls—but d id n ’t fuss too  m uch  a b o u t how  he  

ach ieved  h is aim s. In  co n trast, Scalia an d  T h o m as a re  m ore  
c o n ce rn ed  ab o u t ideo log ica l p u rity  th a n  ab o u t p e rsu a d in g  

a m ajo rity  o f  th e i r  co lleagues, w h ich  is w hy n e ith e r  w ou ld  
m ake an  e ffec tive  chief.

O n e  o f  R e h n q u is t’s u n iq u e  an d  a b id in g  ta len ts  w as fo r 
g e ttin g  along  w ith  his ideo log ica l opponen ts . W hen  he  first 

jo in e d  th e  C o u rt, at th e  age  o f  fo rty -seven , h e  
was ta k e n  u n d e r  th e  w in g  o f  th e  lib e ra l ac tiv is t 

W illiam  O. D ouglas, a fellow  w e s te rn e r  w ho  saw 

in th e  ir re v e re n t y o u n g  co n se rv a tiv e  an  in c a r­
n a tio n  o f  h is  y o u th fu l self. R e h n q u is t’s o th e r  

lib e ra l co lleag u es  w ere  s im ila rly  im p ressed  by 

h is  fa irn e ss  a n d  g o o d  n a tu re : T h u rg o o d  M ar-
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sh a ll c a lled  R e h n q u is t “a g re a t C h ie f  Ju s tic e ,"  a n d  W illiam  

B re n n a n  d e s c r ib e d  h im  as “ th e  m ost a ll -a ro u n d  su ccess­

fu l” c h ie f  he  had  k n o w n —in c lu d in g  E arl W arren . O n  th e  

c u r r e n t  C o u r t, R eh n q u is t has b e e n  p ra is e d  f re q u e n tly  an d  

effusively  by R u th  B ad er C in sb u rg , w h o , d e sp ite  h e r  p h ilo ­

so p h ic a l d if fe re n c e s  w ith  th e  c h ie f  ju s tic e ,  a d m ire s  h is  

a d m in is tra t iv e  sk ills  so  m u ch  th a t a f te r  th e  co m p lic a te d  

cam pa ign -fi nan ce  case  last te rm , she  to ld  c le rk s h ow  happy  

sh e  w as th a t th e  ru m o rs  he  w as re t i r in g  w e re n ’t tru e . O n e  

fo rm e r  c le rk  re m e m b e rs  R e h n q u is t b e s t fo r h is  sens itiv ity  

to w a rd  c o lle a g u e s : “ H e w as v e ry  c o n c e rn e d  a b o u t h u r t 

fe e lin g s  a m o n g  th e  ju s tices , a n d  h e  w as v e ry  c a re fu l a n d  

o b s e rv a n t o f  th e  w ay th a t c e r ta in  m em o s o r  in te ra c tio n s  

w o t  ' f m ake  o th e r  ju s tices  reac t o r  feel. H e  alw ays av o id ed  

in v ec tiv e  in  h is o w n  m em os, a n d  sm o o th e d  o v e r h u r t  feel­

in g s w h en  o th e r  ju s tic e s  u sed  it.”

A h a llm a rk  o f  R e h n q u is t’s ru le  w as h is  u n p a ra l le le d  
o rg a n iz a tio n a l sk ill: h e  go t o p in io n s  o u t q u ick ly  a n d  m ade  

th e  a rg u m e n ts  ru n  o n  tim e  b o th  in  a n d  o u t o f  co u rt. W hen, 

in  a ra re  in te rv iew  last year, C h a rlie  R ose  asked  h im  how  

h e  w o u ld  m ost like to  b e  re m e m b e re d , R e h n q u is t sa id  as 

a g o o d  a d m in is tra to r ; h e  h a d  tr ie d , h e  sa id , to  ru n  “a re la ­

tively  sm o o th ly  fu n c tio n in g  C o u rt."  A nd  h e  su g g es ted  th a t 
h is a b il ity  to  g e t a lo n g  w ith  a g ro u p  o f  s tro n g  p e rso n a litie s  

re f le c te d  “a re la tive ly  passive n a tu re ,” a “very  h ig h  b o il in g  
p o in t."  an d  th e  a b il ity  to  co m prom ise .

3 .*'

Liberals have never understood 
how significantly and frequently 
Rehnquist departed from  
doctrinaire conservative ideology, 
and conservatives have failed to 
grasp the effectiveness o f his 
tactical flexibility.

C e rta in ly  he  w as a  c re a tu re  o f  h a b it; h is  d a ily  ro u t in e  

in  n is  c h a m b e rs  re m a in e d  th e  sam e fo r m o re  th a n  th i r ty  

years . H e w ou ld  a rr iv e  b e tw e e n  8 :3 0  a n d  9 :0 0 , say h e llo  

to  h is  tw o  sec re ta rie s , g o  th ro u g h  h is m ail, a n d  sm oke  a 

c ig a re tte  (fo r y ea rs  he  w as a tw o -c ig a re tte s-a -d ay  m a n —no  

m ore , n o  less). At ex ac tly  9 :3 0  he  w o u ld  ca ll in  h is  c le rk s , 
g e n tly  re m in d in g  th e m  if  th e y  w e re  e v en  a m in u te  la te , 

th a t ‘ th e  d o c to r  d o esn ’t w ait fo r you.” A tr iv ia  bu ff, he  loved 

to  te s t th e  m ettle  o f  h is  c le rk s at th e  m o rn in g  m ee tin g , ask ­

in g  th e m , fo r exam p le , to  n am e  th e  five la rg e s t s ta te s  in 

o rd e r  o f  th e i r  a rea . H e  w o u ld  o f te n  go  to  th e  U n iv e rs ity  
C lu b  fo r  a sw im , to  a lle v ia te  c h ro n ic  b ack  p a in , a n d  he  

u sua lly  left th e  office at 4 :0 0 . H e w as n o t k n o w n  fo r 'a k in g  
w ork  h o m e  w ith  h im . W hen  h e  a ss ig n e d  th e  w rit in g  o f  an  

o p in io n  to  h im se lf, h e  w o u ld  se t a d e a d lin e  fo r  th e  firs t 

d ra f t  ten  days aw ay a n d  th e n  s ta r t a sk in g  h is c le rk s  a b o u t

it a fte r  a w eek. H e was insisten t th a t h is fellow  ju s tices  m eet 

h is  ex ac tin g  s ta n d a rd s  fo r pun c tu a lity , an d  w ou ld  p u n ish  

th o s e  w h o  fell b e h in d  o n  th e i r  o p in io n s  ( in c lu d in g  th e  

n o to rio u sly  slow  H a rry  B lackm un) by n o t a ss ig n in g  th em  3 
new  ones. A nd h e  ran  an  especia lly  tig h t sh ip  d u r in g  th e  5 
ju s tic e s ’ p riv a te  co n fe re n c e s , th e  tw ice  w eekly  m e e tin g s  § 

a f te r  o ra l a rg u m e n ts , a t w h ich  th e  ju s tic e s  cast th e i r  p re - 5 
lim in a ry  votes. B riskly g o in g  a ro u n d  th e  tab le , in o rd e r  o f  I  

sen io rity , to  a llow  each  ju s tic e  to  g ive  h is  o r  h e r  view s, he 3 
re fu se d  to  le t d is c u ss io n  w an d er. S o m e  c o lle a g u e s  c o m -1  

p la in e d  th a t  th is  fo rm a t d is c o u ra g e d  ac tiv e  d e b a te , bu t I
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R e h n q u is t a rg u e d  th a t  b ecau se  m ost o f  th e  ju s tic e s  h ad  

a lread y  m ad e  up  th e ir  m in d s, a p ro tra c te d  c o llo q u y  w ou ld  
be  a w aste  o f  tim e.

R eh n q u ist’s co u rtro o m  style was sim ilarly unvary ing . He 
w ou ld  cut law yers o f f  in  m id -sen tence  w hen  th e  re d  ligh t 

on th e  b en ch  b eg an  to  flash, in d ica tin g  th a t th e ir  a llo tte d  
tim e h ad  ex p ired . (E ach  side gets p rec ise ly  th irty  m in u tes .) 

Som e law yers g ru m b le d  ab o u t th is rigidity , b u t R< h n q u is t’s 

c lockw orn  d isc ip lin e  looked  ap p ea lin g  in  re tro sp e c t w hen  

J u s ^ je  Jo h n  Paul S tevens, w ho  has p re s id e d  in  th e  c h ie f  

j u ^ B p  place d u r in g  h if ' 'a tt le  w ith  th  ro id  cancer, recen tly

r e h n q u ist  the g r e a t ?

let o n e  advocate  have ex tra  tim e  an d  w as th e n  co m p e lled  to  
g ra n t a n  ex ten s io n  to  h is o p p o n e n t as well.

T h e  tw o  c h ie f  ju s tices  R e h n q u is t m ost a d m ire d , J o h n  
M arshall a n d  C harles Evans H ughes, w ere b o th  p o litic ian s 

w ho h ad  a knack  for b r in g in g  to g e th e r u n lik e -m in d ed  co l­
leagues: M arshall, w ho se rved  from  1801 to  1835, had  b een  

a V irg in ia  congressm an  a n d  sec re ta ry  o f  sta te ; H ughes, w ho 
se rved  from  1930 to  1941, had  b een  th e  g o v e rn o r o f  N ew  

York, a R epub lican  c an d id a te  lo r p res id en t, an d  sec re ta ry  o f  
state. As R eh n q u ist told th e  C-SPAN in te rv iew er B rian  L am b  

in a B o o k n o te s  ap p ea ran ce  in  1993, M arshall h ad  “an  ab ility
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to get along with other people and persuade them that stood joked, “It may have something to do with my childhood
him in good stead when he was chief justice." And in a 1976 Rehnquist's Robert Taft-style conservatism—his faith in
article in the Hastings Constitutional Law Quarterly. "Chief local majorities and his suspicion of broad federal power—
Justices 1 Never Knew,” Rehnquist wrote that he especially docs indeed reflect his midwestem upbringing. Born in

•
 ad m ired  H ughes 's  businesslike  co n d u c t o f  his private  con- 1924, he  w as ra ised , a lo n g  w ith  h is  sister, J e a n , in  S hore-

ferences, w hich  lasied  on ly  six h o u rs  as op p o sed  io th e  tw o  w o o d , W isconsin , a n  a ff lu en t M ilw aukee  s u b u rb  k n o w n

o r  th re e  days u n d e r  H ughes's successor, H arlan  Fiske Stone, d u r in g  th e  D ep ression  fo r its  R ep u b lican ism . R eh n q u is t 's

R ehnqu ist co n c luded  th a t "H u g h es 's  su perio rity  to  S tone in  fa ther, th e  son  o f  S w ed ish  im m ig ra n ts , w as an  en t husias-

p rcs id tn g  over th e  con ference  has a d e fin ite  co n n ec tio n  to  tic R ep u b lican  w ho  h ad  n e v e r  a tte n d e d  co llege  a n d  m ade

th e ir  d iffe ren t am oun t o f  e x p o su re  to  ac tive  political life.” h is  liv in g  se llin g  p a p e r  w ho lesa le . H is  m o th e r, w h o  had

R ehnquist’s ow n political sensib ility  an d  experience w ere m a jo red  in  F ren ch  at th e  U n ivers ity  o f  W isconsin , w as flu-

sim ilarlv cen tra l to his stew ardsh ip  o f  th e  C ourt. By tem pera- en t in five fo re ig n  lan g u ag e s  an d  w orked  as a tra n s la to r  for

m eat a n d  tra in in g  he  re p re se n te d  an  o ld e r  an d  w hat h as local e x p o rt businesses .

com e to  b e  seen  as m ild e r s tra in  o f  co n se rv a tism , ro o te d  R ehnquist's  early  years w ere  su ffused  w ith  o ld-fash ioned
in  th e  C o ld w a te r w ing  o f  th e  R ep u b lican  Party. I lav ing  cut p a tr io tism . H e e n th u s ia s t ic a l ly  s u p p o r te d  U.S. in te rv e n ­

e s  political te e th  in  A rizona in th e  heyday o f  C oldw aterism , tio n  in  W orld W ar II, a n d  in  1941 h e  p a rtic ip a ted  in a re-

he  cam e to  th e  C o u rt w ith  a fa r less an g ry  an d  em b a ttled  en a c tm e n t o f  A m erica s  fo u n d in g  ca lled  U n ited  S ta te s  o f

a ttitu d e  tow ard  A m erican dem ocracy  th a n  younger conscrva- Voting A m ericans. T h a t s tro n g  s tra in  o f  pa trio tism  has b een

fives like Scalia and  T hom as A nd un like  Scalia and  T hom as, an  essential part o f  h is m akeup  th ro u g h o u t h is jud icial career.

In  1989, w h en  J u s tic e s  S ca lia  a n d  K en n ed y , b o tl i  F irst 

A m endm ent lib e rta rian s , re lu c tan tly  vo ted  to  s tr ik e  d o w n  a 

ban  on  flag -bu rn ing , R eh n q u is t p ro d u ced  a n  em o tio n a l d is ­

sen ting  op in ion  q u o tin g  J o h n  C re e n le a f  W hittier's C ivil War 
poem  “B arbara Frietchic": “ ‘S hoo t, i f  you m ust, th is  o ld  gray 

head , /  But spare  y o u r c o u n try ’s flag,’ she said.” It w as o n e  o f  
th e  m ost persona lly  rev ea lin g  d issen ts  he ev e r w rote.

R e h n q u is t w on  a s c h o la rs h ip  to  K enyon  C o lle g e , in  

O h io , bu t d ro p p e d  o u t a f te r  o n e  q u a rte r , h av in g  fo u n d  th e  
a tm osphere  in te llec tually  frivolous. H e  en lis ted  in th e  A rm y 

A ir C o rp s  a n d  sp en t th re e  y ea rs  as a w ea th e r o b serv er, e n d ­
ing  up  in  M orocco a n d  E gypt (w h e re  h e  w as p h o to g rap h ed  

on  ho rseback  in  fron t o f  th e  S ph inx ). R eluctan t to  re tu rn  to  
th e  co ld  M ilw aukee w in te rs  ( “ I w an ted  to  find  som ep lace  

like  N o rth  A frica  to  go  to  s c h o o l” ), h e  e n ro l le d  o n  th e  

G I Bill at S tan fo rd , w h e re  he  m a jo red  in p o litica l science.
W hile  he  w as in th e  A rm y A ir C o rp s, R eh n q u ist e n c o u n ­

te re d  a book  th a t w o u ld  b e  c ru c ia l to  th e  d ev e lo p m en t o f  
h is jud ic ia l p h ilo so p h y : F rie d ric h  A. H ayek 's Th e  R o a d  to  
Se rfd o m . "T h is  b o o k  w as a n  advocacy  bo o k  try in g  to  show  

th a t s ta te  p la n n in g  a n d  so c ia lism  a n d  th a t so r t o f  th in g  

d id n ’t w ork eco n o m ica lly  a n d  w ere  d a n g e ro u s  po litically ,” 
R eh n q u is t to ld  B rian  L am b  in a la te r  B o o k n o te s  in terv iew . 

"It m ade  q u ite  an  im p ress io n  o n  me.”
R eh n q u is t g ra d u a te d  P h i B eta  K appa from  S ta n fo rd  in 

1948 w ith  a b a c h e lo r’s a n d  a m as te r’s d e g re e , a n d  th en  go t 

a second  m as te r’s d e g re e  in  p o litica l science  from  H arv a rd , 

in th e  hopes o f  b eco m in g  a p ro fesso r o f  governm en t. W hile  

at H arvard  he  s ta rted  a thesis ab o u t th e  conservative  B ritish 
po litica l p h ilo so p h e r  M ichael O ak e sh o tt, w hose  in s is tence  

on  th e  im p o rta n c e  o f  c o n tin u ity  a n d  tr a d it io n  fo r socia l 
stab ility  resona ted  strong ly  w ith  R ehnqu ist. O akesho tt, like 

H ayek, ca lled  in to  q u e s tio n  th e  cen tra lly  p la n n e d  w elfa re  

s ta te , as p a r t o f  a la rg e r  w a rn in g  a g a in s t th e  c o n c e n tra ­

tion  o f  pow e r  in  th e  h a n d s  o f  g o v e rn m en t. But O a k esh o tt

R eh n q u ist was never invested  in fig h tin g  th e  cu ltu re  w ars 

from  th e  bench , because  o f  h is o v e rr id in g  com m itm ent to 

m ajority  ru le  regard less  o f  w hat th e  m ajority  decides.

Unlike Scalia and Thomas, 
Rehnquist was never invested 
in fighting the culture wars 
from the bench, because of his 

^  overriding commitment to 
majority rule—regardless of 
what the majority decides.

If jud ic ia l activism  is d e fin ed  by a ju d g e 's  w illingness to  
s tr ik e  d o w n  fed e ra l o r  s ta te  law s, th e n  S calia  a n d  T hom as 

a re  am o n g  th e  m ost ac tiv is t ju s tic e s  on  th e  C o u r t  today, 
s u rp a s s e d  o n ly  by  A n th o n y  K e n n e d y  a n d , p e rh a p s  s u r ­

p ris ing ly , S a n d ra  Day O ’C o n n o r. In  c o n tra s t, R eh n q u is t 

is tie d  w ith  S te p h e n  B rey er fo r th e  ro le  o f  seco n d  m ost 

re s tra in e d  ju s tice , a f te r  R u th  B ader C in s b u rg  A nd w hile  

all th e  conserva tives on  th e  R e h n q u is t C o u rt say for pub lic  

consum ption  th a t th e  ju d ic ia ry  shou ld  occupy a m odest role 
in  A m erican  p o litics  an d  sh o u ld  d e fe r  to  th e  ju d g m e n t o f  

e le c ted  leg is la to rs , R e h n q u is t has m ost co n sis ten tly  p ra c ­

ticed  w hat h e  p reaches.

M T ' m  a s tro n g  b e liev e r in p lu ra lism ,"  R eh n q u is t to ld  Th e  
1  N e w  Y o rk  T im e s  

J .  was a p p o in te d  c h ie f  ju s tice . “ D on’t co n c e n tra te  all th e  
p o w er in  o n e  p lace You d o n ’t w an t all th e  p o w er in  th e  

G o v ern m en t as o p p o sed  to  th e  peop le . You d o n ’t w an t all

•
 th e  p o w er in  th e  F edera l G o v e rn m e n t as o p p o sed  to  th e  

sta tes." W hen  p re sse d  ab o u t th e  so u rc e  o f  th e se  view s, he

M a g a z in e  in  1985. th e  y e a r  b e fo re  he
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re s is ted  H ayek 's effo rt to  co n s tru c t a rig id  lib e r ta r ia n  ideo l­

o gy  as th e  a n sw e r to  co llec tiv ism ; he  a rg u e d  th a t th e  b es t 

way to  p ro tec t lim ited  g o v ern m en t w as w ith  a p ragm atica lly  

co n se rv a tiv e  app ro ach  to  po litics, ra th e r  th a n  w ith  ab s trac t 

th e o r ie s  a b o u t th e  t r u e  n a tu re  o f  th e  sta te .

“T h e  c h ie f s  c o n se rv a tism  seem s to  re f le c t O a k e sh o tt 

m o re  th a n  l ib e r ta r ia n s  like H ayek ," o b se rv e s  R ich a rd  G a r­

n e tt , a  fo rm er c le rk  w ho  now  teaches law  at N o tre  D am e,

TO THE FUTURE

I in  com p le ting  

th is  poem

h >pe at least

to  o u tlive  th e  jo u rn ey  

from  a n o te b o o k  page 

to  th e  freedom  o f

o n e  fa ir  copy to  b e  h an d ed  

to  a fr ien d  an d  th en  

to  o th e r  fr iends

o n e  o f  w hom  may 

sec  to  it th a t

th ese  w ords a re

cop ied  o r  left ab o u t so  tha t

som e perso n  w ho  know s n o th in g  o f  

me w ho  w ro te  them

may n o tice  and

tak e  th e  poem  as a

d e lig h t o r  d is tu rb an ce .

May it en list o r

p uzz le  read e rs  en o u g h  so

th a t by u n d e r ta k in g  its traffic

they  m ay speak  its lan g u ag e  to 

m ultip ly  its effect

and  by voicing b o th  

d e liver m e to  you.

- P ete r  D . ison  (19 2 8 -2 0 0 4 )

P tttr  D a i non w as The Adamici 
p o t try  ed itor fo r  th irty  years

a n d  w ith  w hom  R e h n q u is t d is c u sse d  h is  a d m ira tio n  fo r 

O akesho tt. “ It's n o t alw ays ab o u t sw ashbuck ling  ideological 

a d h e re n c e  to  first p rinc ip les. It’s a lso  ab o u t tem p e ram en t 

a n d  d is p o s it io n , a b o u t  an  a tta c h m e n t to  t r a d i t io n s  a n d  

in s ti tu tio n s , a n d  a b o u t s tab ility  a n d  regu larity .”

A fter H arv a rd , R ehnqu ist a tten d ed  S tanford  Law School 

an d  g ra d u a te d  in 1952 a t th e  top  o f  an  im pressive class tha t 

in c lu d ed  S a n d ra  Day O ’C o nnor. B ased  o n  h is  s te lla r  aca ­

d em ic  re c o rd  a n d  g e n ia l p e rso n a lity , he  w on  a c le rk sh ip  

w ith  S u p rem e C o u rt Ju s tic e  R obert Jackson , w ho h ad  b een  

F ra n k lin  R ooseve lt’s a tto rn e y  g en e ra l an d  was c o m m itted  

to  th e  p rin c ip le  o f  ju d ic ia l d e fe ren ce  to  legislatures. D u rin g  

h is  c le rk sh ip , w h ich  b e g a n  in  1952, R eh n q u is t w ro te  tw o  

h igh ly  co n tro v ersia l m em os to  Jack so n  th a t w ould  p rovoke 

fire s to rm s d u r in g  h is o w n  co n firm a tio n  h ea rin g s , in  1971 

an d  1986. In  th e  en ios R ehnqu ist seem ed  to  u rge  Jackson  
to  d issen t in  tw o H istoric c iv il-righ ts  cases: B ro w n  v. B o a r d  
o f  E d u c a tio n , w h ich  w o u ld  s tr ik e  d o w n  school seg reg a tio n , 
a n d  T e rry  v. A d a m s, w h ich  w ou ld  b lock  e ffo rts  to  ex c lude  

b lacks from  th e  p re -p r im a ry  se lec tio n  o f  Texas D em ocrats. 

R eh n q u ist c la im ed  d u r in g  th e  h ea rin g s  th a t he was ex p ress­

ing  th e se  view s a t Ja c k so n ’s req u es t—an  asse rtio n  d isp u ted  

by J a c k so n ’s sec re ta ry . S evera l legal scho lars b e liev e  th a t 
R eh n q u is t p ro b ab ly  lied  in  d en y in g  th a t th e  view s w ere  his. 

H e ap p ears  to  have b een  th e  on ly  S up rem e C o u rt c lerk  d u r ­

ing  th e  1952 te rm  w ho  su p p o rted  P le s s y  v.F e rg u s o n — th is  at 

a tim e  w hen  th e  c o u n try  as a  w hole w as evenly  sp lit over 

d e se g re g a tio n . W h e th e r  he  w as s p e a k in g  fo r h im s e lf  o r  
fo r Ja c k so n , th e  c e n tra l p o sitio n  th a t R e h n q u is t la id  ou t in  

th e  m em os—stre ss in g  th e  im p o rtan ce  o f  jud ic ia l d e fe ren ce  
to  th e  m ajo rity  w ill—su cc in c tly  su m m a riz e d  w hat w o u ld  

b eco m e  h is ju d ic ia l p h ilo so p h y  th ro u g h o u t h is  ca reer.

In  th e  B ro w n  m em o  R e h n q u is t w ro te  th a t th e  S u p rem e 
C o u rt w as ideally  su ited  to  m ed ia te  d isp u tes  b e tw een  th e  

s ta tes an d  th e  federa l g o v e rn m en t o r  be tw e i n b ra n c h e s  o f  
th e  federa l g o v ern m en t. In  co n tra s t, h e  said, “w here  a leg is­

la tu re  (is) d ea lin g  w ith  its ow n  citizens, it [is] not p art o f  the 
jud ic ia l func tion  to  th w art pub lic  o p in ion  except in ex trem e 

cases.” B ro w n  was no t o n e  o f  th o se  cases, R ehnqu ist a rg u ed , 

b ecau se  “ in th e  long  ru n  it is th e  m ajo rity  w ho  w ill d e te r­

m in e  w hat th e  c o n s t itu tio n a l r ig h ts  o f  th e  m in o rity  are ."  

S im ilarly , in  T e rry  v. A d a m s , R e h n q u is t in s isted  th a t “ th e  

C o n s titu tio n  d o es no t p rev en t th e  m ajo rity  from  b a n d in g  

to g e th er, n o r  d o es  it a tta in t success in  th e  effort. It is a b o u t 

tim e  th a t th e  C o u rt faced  th e  fact th a t w h ite  p eo p le  in  th e  
S o u th  d o n ’t like th e  co lo re d  people."

As ja r r in g  as th e s e  m em os ap p e a r  now , th e y  a re  co n sis­

ten t w ith  th e  view s o f  m an y  po litica l sc ien tis ts  today, w ho  
a rg u e  th a t th e  C o u rt, excep t in  ra re  cases, n e ith e r  can  n o r 

sh o u ld  th w a rt th e  w ill o f  a u e te rm in e d  n a tio n a l m ajority , 

a n d  th a t it inv ites p o litica l back la sh  w h en  it a ttem p ts  to  d o  

so. A fter R eh n q u ist jo in e d  th e  C o u rt, he  w as asked  w h e th e r 
ju s tic e s  a re  ab le  to  iso la te  them se lves fro m  th e  p re ssu re s  

o f  p u b lic  o p in io n . “My a n sw e r w as th a t w e a re  no t ab le  to
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d o  so , a n d  it w ou ld  p ro b a b ly  be  u n w ise  to  try,’  h i  re ta ile d . 

R eh n q u is t s h igh ly  evolved p ragm atism  co n v in ced  h im  th a t 

th e  c o u r ts  c a n n o t ig n o re  b ro a d  c u l tu ra l  sh ifts . T h is , as 

m uch  as a n y th in g , d is tin g u ish e d  R eh n q u is t from  th e  la te r 

g e n e ra tio n  o f  ju d ic ia l conserva tives.

A fte r  h is  S u p re m e  C o u r t  c le rk s h ip  e n d e d ,  in  1953, 

R e h n q u is t m oved  to  P h o en ix , alw ays in  se a rc h  o f  w arm  

w e a th e r  a n d  c o n se rv a tiv e  po litics. H e jo in e d  a sm all law  

firm  a n d  b ecam e active in  local R ep u b lican  c ircles, w hich 

h ad  b e e n  rev ita lized  u n d e r  th e  new ly e lec ted  S ena to r B arry 

C o ld w a te r. A d ecad e  la te r R eh n q u is t w ou ld  w rite  speeches 

fo r C o ld w a te r’s ill-fated  1964 p res id en tia l cam paign , w hich 

u n ite d  d isp a ra te  p a rts  o f  th e  co n serv a tiv e  m ovem ent w hile 

a lie n a tin g  th e  lib e ra l R o ckefe lle r w in g  o f  th e  R epub lican

When Nixon first met Rehnquist, 
who was given to the loud shirts 
and psychedelic ties of the era, he 
wondered aloud,“Who’s the guy 
dressed like a clown?” Upon 
hearing his name, Nixon said,
“Is he Jewish?”

Party. H is speeches fo r C o ld w a te r s ing led  o u t fo r attack  th e  

W arren C o u rt's  lan d m ark  decis ions re q u ir in g  school busing. 
But u n lik e  th e  D ixiecrats, w ho  fought to  p ro tec t th e  pow er o f  

local co m m u n ities  to  en fo rce  tra d itio n a l values. C o ld w a te r 

w as n o  soc ia l co n se rv a tiv e , as h is  la te r  su p p o r t fo r b ir th  
c o n tro l a n d  gay r ig h ts  w ould  a ttest; h e  w as a popu list w ho 
a rd e n tly  o p p o sed  th e  excesses o f  fed era l, sta te , a n d  local 

au th o r ity . A lth o u g h  C o ld w a te r  d u tifu l ly  d e n o u n c e d  th e  
W arren  C o u r t 's  l ib e ra l o b sc e n ity  a n d  sch o o l-p ray e r d e c i­

sions, h e  h ad  little  pa tien ce  fo r h is p a r ty ’s g ro w in g  m oral­
istic forces, w hich insisted  th a t C h ris tian  v ir tu e , ra th e r  than  

lib e rty , sh o u ld  be  th e  R e p u b lic a n s ’ h ig h e s t ca lling . T h e  

R ep u b lican  Party  o f  th e  1960s, fo r all its assoc ia tions w ith 

ex trem ism  at th e  tim e , seem s in re tro sp e c t a less s trid en t 

an d  m ore  inclusive o rg a n iz a tio n  th a n  th e  p a rty  o f  today.

In  1957, a f te r  th e  W arren  C o u rt issued  a  se ries  o f  c o n ­
troversia l decisions p ro te c tin g  th e  rig h ts  o f  su sp ec ted  C om ­

m u n is ts , R eh n q u is t, th e n  a y o u n g  law yer, w ro te  an  a rtic le  

in U .S . N e w s  &  W o r ld  R e p o rt c r i tic iz in g  th e  law  c le rk s he  

had  k now n  for th e ir  p red o m in an tly  “ ’l ib e ra l’ po in t o f  view,” 

w h ich  h e  d e fin ed  as "e x tre m e  so lic itu d e  fo r th e  c laim s o f  

C o m m u n is ts  a n d  o th e r  c rim in a l d e fe n d a n ts , exp an sio n  o f  
federal pow er at th e  ex p en se  o f  S tate pow er, g re a t sym pathy 

to w ard  any  g o v e rn m en t re g u la tio n  o f  b u s in e s s—in sh o rt, 
th e  po litica l ph ilo sophy  now  e sp o u se d  by th e  C o u rt u n d e r  

C h ie f  J u s tic e  E arl W arren .” R e h n q u is t a lso  s tro n g ly  d is ­
a g reed  w ith  th e  W 'arren C o u r t’s p ro m in e n t ro le  in ad v an c­

ing th e  civ il-righ ts m ovem ent. T estify ing  as a p rivate  citizen

befo re  th e  P hoenix  C ity C ouncil in  1964, he op p o sed  a local 

p u b lic -aceo m m o d a tio n s  law, c h a rg in g  la te r  th a t it w ou ld  

su m m arily  d o  aw ay w ith  “th e  h is to ric  rig h t o f  th e  o w n e r  o f  

a d ru g  s to re , lu n ch  co u n te r, o r  th e a te r  to  ch o o se  h is ow n  

c u s to m ers ."  T h a t sam e  y e a r  R e h n q u is t h a d  u rg e d  C o ld - 

w a te r to  v o te  ag a in s t th e  C ivil R igh ts  Act. D u rin g  h is 1971 

co n firm a tio n  h e a rin g s  R eh n q u ist said  th a t h e  h ad  c h an g ed  

h is m in d  a b o u t p u b lic -acco m m o d a tio n s  law s, a c k n o w led g ­

in g  th a t he h a d n ’t u n d e rs to o d  how  s tro n g ly  m in o ritie s  feu  

a b o u t p ro te c tin g  th e i r  righ ts.

Every p o litica l m ovem ent has its m oral b lin d  spo ts, and  

civil r ig h ts  w as ce rta in ly  a m oral b lin d  spo t fo r C o ld w a te r  

R ep u b lican ism . R eh n q u is t’s in s is ten ce  on  d e fe r r in g  to  th e  

w ill o f  th e  p e o p le  is h a rd  to  re c o n c ile  w ith  h is  in d if fe r ­

en ce  to  th e  th e n  e m erg in g  m ajo rity  o f  A m ericans w ho  su p ­

p o r te d  u p h o ld in g  th e  r ig h ts  o f  b lack  p eop le . C o ld w a te r  
a n d  R eh n q u is t w ere  n ev er w h ite  sup rem acists , like S trom  

T h u rm o n d , o f  S o u th  C aro lin a , a n d  Jam es E astlan d , o f  M is­

sissippi, b u t th ey  seem ed  u n c o n c e rn e d  th a t th e i r  d ev o tio n  

to  sta te s ' r ig h ts  co u ld  lead  to  e n sh r in in g  racism . (Ju s tic e  

B yron W hite , a  K ennedy  D em ocrat o f  th e  sam e g en e ra tio n  

w ho sh a re d  R e h n q u is t’s d ev o tio n  to  m ajo rity  ru le , d id  no t 

m ake th e  sam e  m istake .)
B oth  C o ld w a te r a n d  R ehnqu ist cam e b e la ted ly  to  recog ­

n ize  th e  e r ro r  o f  th e ir  ways. R ehnqu ist u ltim ately  em b raced  

th e  W arren  C o u r t’s B ro u  n  decis ion , a n d  a f te r  h e  jo in e d  th e  
C o u rt he  m ade  n o  a ttem pt to  d ism an tle  th e  c iv il-righ ts revo ­

lu tion , as p o litic a l o p p o n en ts  fea red  h e  w ou ld . H is ch an g e  

o f  p o sitio n  re f le c ted  no t on ly  h is  rev e ren ce  fo r th e  C o u rt 

as an  in s ti tu tio n  bu t a lso  h is sen se  th a t o nce  a m ajo rity  has 

sp o k en , th e  d ec is io n  h as a legal fo rce th a t m ust b e  o beyed . 

C o m p are  R e h n q u is t’s a tt itu d e  o n  th e se  p o in ts  w ith  th a t o f  
C la ren ce  T h o m as, w ho  re fu ses  to  accep t d ec is io n s  th a t he 

th in k s  a re  w rong . Even Scalia h a s  b e e n  c ritica l o f  T h o m as 

for th is ; as h e  recen tly  to ld  T h o m as’s b io g rap h e r, K en Fos- 
ke tt, T h o m as “d o es  no t believe in  s ta re  d e cis is , p e rio d .” “ If  a 

co n s titu tio n a l lin e  o f  au th o r ity  is w ro n g , he  w o u ld  say le t’s 

get it r ig h t.” S calia  c o n tin u ed . " I w o u ld n ’t do  th a t.”

W
T h e n  R ich a rd  N ixon was e lec ted  p re s id e n t in  1968. 

he  a p p o in te d  as d e p u ty  a tto rn e y  g en e ra l R ich a rd  
K le in d e in s t, a  P hoen ix  law yer w ho  had  w o rk ed  on 

h is  c a m p a ig n . K le in d e in s t p e rs u a d e d  A tto rn e y  C e n e ra l 
Jo h n  M itchell to  h ire  h is fr ien d  R eh n q u is t. As h e a d  o f  th e  

Ju s tic e  D ep a rtm en t's  O ffice o f  L egal C o u n se l, w h ich  p ro ­
v id e s  c o n s t i tu tio n a l ad v ice  to  th e  p re s id e n t, R e h n q u is t  

d is t in g u is h e d  h im se lf  as a c o n se rv a tiv e  in te lle c tu a l a n d  

an  en th u s ia s tic  d e fe n d e r  o f  execu tive  p o w er in th e  face o f 
w id e sp read  socia l u n re s t. T h e  co u n try , R e h n q u is t said  in  a 

K iw anis C lu b  sp eech  in 1969, h a d  to  dev o te  all its en e rg ie s  
to  c o u n te r in g  “ th e  d a n g e r  p o sed  by th e  new  b a rb a r ia n s .” 

Tw o y ea rs  la te r  h e  s tau n ch ly  d e fe n d e d  th e  m ass a rre s t o f  

V ie tnam  p ro te s te rs . T h a t year, w ith  J u s tic e s  H u g o  Black 

an d  J o h n  M arshall H arlan  re tir in g , N ixon co n sid e red  som e
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th re e  d o z e n  c a n d id a te s  to  HU th e  tw o  vacan c ies , in c lu d in g  

Vice P re s id e n t S p iro  A gnew  an d  S en a to r H o w ard  Baker, o f  

T ennessee. In  a n  e n te r ta in in g  m em oir. T h e  R e h n q u is t C h o ice , 

J o h n  D ean , w h o  w as th e  W h ite  H o u se  co u n se l a t th e  tim e

«
id w as la te r  in s tru m e n ta l  in  N ix o n 's  d o w n fa ll ,  c la im s 

e  c re d it ( a n d  a lso  th e  b lam e) fo r b e in g  first to  float the  

nam e o f  H ch n q u is t, w ho  th e n  w as in  c h a rg e  o f  sc re e n in g  

the  o th e r  S u p rem e  C o u rt c an d id a te s . W h en  N ixon  first met 

R e h n q u is t, w h o  w as g iven  to  th e  lo u d  sh ir ts  an d  p sy ch e­

delic  ties  o f  th e  e ra . h e  w o n d e re d  a lo u d , “W ho 's  th e  guy 

d re s s e d  lik e  a c lo w n ? "  U pon  h e a r in g  R e h n q u is t’s n am e, 

N ixon said , “ Is h e  Jew ish ?  H e lo o k s i t " But w h en  th e  o th e r  

c an d id a c ie s  fe ll by  th e  w ayside , th e  m an  N ixon w as p ro n e  

to  ca ll “ R e n c h b u rg "  w on h im  o v er w ith  h is co n se rv a tiv e  

c re d e n tia ls  a n d  u n q u e s tio n e d  ability .

R e h n q u is t 's  f irs t  c o n f i rm a tio n  h e a r in g s  fo c u se d  o n  

w h eth er he  h a d  been  tru th fu l w hen  he d en ied  hav ing  chal­
lenged black a n d  H ispan ic  vo ters as an  A rizona po ll w atcher, 

and  again in h is account o f  o n e  o f  h is p ro -seg regation  m em os 

fo r Ju s tic e  Ja c k so n . A lth o u g h  R eh n q u is t w as u n an im o u sly  

p ra ise d  as a n  a c c o m p lish e d  law yer, h e  cam e  u n d e r  fire  

from  a g ro u p  o f  lib e ra l D em o cra ts  o n  th e  J u d ic ia ry  C o m ­
m ittee , in c lu d in g  E d w ard  K ennedy , w h o  c h a rg e d  th a t h is 

reco rd  “revea ls  a d an g e ro u s  h o stility  to  th e  g rea t p rinc ip les 

o f  in d iv id u a l fre ed o m  u n d e r  th e  Bill o f  R igh ts a n d  eq u a l 

ju s tic e  fo r all p eo p le ."  R e h n q u is t w as c o n firm e d  by a vote 
o f  68 to  26.

As a n  a sso c ia te  ju s tic e , R e h n q u is t h e ld  fa irly  s tead ily  
to  th e  v iew s e x p re sse d  in  h is B ro w n  v. B o a r d  o f  E d u c a tio n

•
(no o f  1952. H e a lm ost in v a riab ly  d e fe r re d  to  sta te  leg- 

tu res  o n  m a tte rs  invo lv ing  in d iv id u a l rig h ts , a n d  s truck  

d ow n  fed e ra l law s onl^ w hen  h e  th o u g h t th a t C o n g re ss  o r  
th e  p re s id en t h a d  ex ceed ed  th e  b o u n d s  o f  co n s titu tio n a lly  

e n u m e ra te d  p o w ers . T h e  o n ly  cases  in  w h ich  R e h n q u is t 
was consisten tly  w illin g  to  q u e s tio n  federa l p o w er involved 

s ta tes’ righ ts. D u rin g  h is first d e c a d e  on  th e  b en ch  th e  m ost 
im p o rta n t s ta te s ’-r ig h ts  c ase  fo r w h ich  R e h n q u is t w ro te  

th e  m ajority  o p in io n  w as N a tio n a l L e a g u e  o f  C itie s  v. U se ry , 
in  1976; th a t c ase  h e ra ld e d  th e  b e g in n in g  o f  th e  so -ca lled  
federa lism  revo lu tion , w hich  im p o sed  m ean in g fu l lim its  on  

c o n g re ss io n a l p o w e r fo r th e  first tim e  s in ce  th e  N ew  Deal.

In  h is o p in io n  R e h n q u is t a rg u e d  fo r lim itin g  th e  federa l 

g o v e rn m e n t’s a b il ity  to  re g u la te  th e  wage*- an d  h o u rs  o f  

s ta te  a n d  local g o v e rn m en t em ployees. T h e  T en th  A m end­

m ent, he  sa id , p re v e n ts  C o n g re ss  from  a c tin g  in a w ay th a t 
“im p a irs  th e  S ta te s ' in te g r ity  o r  th e i r  a b il ity  to  fu n c tio i 

e ffec tive ly  in  a fed e ra l system ." A lth o u g h  R e h n q u is t had  

m ix ed  su cce ss  m a in ta in in g  m a jo r itie s  fo r th is  p rin c ip le  
in  th e  1970s a n d  1980s, by  th e  1990s h e  h a d  fo u n d  at 

least fo u r  re lia b le  a ll ie s—S calia , T h o m as , K en n ed y , an d  
O ’C onnor. But by  n o t co n sis ten tly  d e fe r r in g  to  C o n g ress , 

R ehnqu ist fa iled  to  fu lfill h is o ft-s ta ted  co m m itm en t to  jud i- 

c i^ ^ e s t r a in t ;  u n d e r  h is  le a d e rsh ip  th e  C o u r t  in d u lg e d  in 

. ^ B - r c o n t i d e m  rh e to ric  o f  ju d ic ia l su p rem acy  an d  s truck

d ow n  th ir ty  federa l law s in  o n e  seven-year p e n o d —a h ig h e r 

ra te  th a n  in  any  o th e r  C o u rt in  history.

In  m ost cases, how ever, R eh n q u is t vo ted  to  u p h o ld  fed ­

e ra l a n d  sta te  law s. W h en  I re - re a d  h is y o u th fu l an d  o ften  

solitary  d issen ts , w h ich  ea rn e d  h im  th e  n icknam e “ th e  L one 

R anger," it w as h a rd  n o t to  b e  im p re ssed  by th e ir  energy , 
lack o f  p re tense , a n d  lack  o f  anger. “T h e  1970s d issen ts  w ere 

m agn ificen t,"  says Jack  G o ld sm ith , a  co n s titu tio n a l sch o la r 

at H a rv a rd  Law  S ch o o l. “ R e h n q u is t d id n ’t have  an  o v e r­

a rc h in g  su b s tan tiv e  th e o ry  o f  co n s titu tio n a l in te rp re ta tio n , 

b u t h e  w as alw ays re sp e c tfu l o f  th e  C ou*f as an  in s titu tio n , 

even  w hen  he  th o u g h t it w as o ff  th e  t r a c l .»."

D espite  h is  c o n se rv a tiv e  te m p e n u n e u  R e h n q u is t w as 

n e v e r  u n d u ly  p re o c c u p ie d  w ith  fo l lo w ir  • ju d ic ia l  p re c ­

ed en ts . In  a b it in g  c r i t iq u e  p u b lish e d  in  7 N e w  R e p u b lic  
in  1982, C h a rle s  K ra u th a m m e r , th e  c o n se rv a tiv e  e ssay ­

is t, a n d  O w en  Fiss, a  lib e ra l sc h o la r  at Yale L aw  S choo l, 

c h a rg e d  th a t R e h n q u is t “re p u d ia te s  p re c e d e n ts  fre q u e n tly  
a n d  openly , an d  if  th a t is im possib le  (b ecau se  th e  p reced en t 

r e p re se n ts  a t r a d i t io n  th a t n e ith e r  th e  C< u r t n o r  soc ie ty  

is p re p a re d  to  a b a n d o n ) , th e n  he  d is to r ts  them ." Perhaps 
o n e  an sw er to  th is  c ritic ism  is th a t R eh n q u is t w as alw ays 

focused  o n  m oving  th e  law  in  a fun d am en ta lly  conservative  

d ire c tio n  w h ile  tr y in g  to  c irc u m v e n t any  p o te n tia l ro a d ­

b lo ck s  a lo n g  th e  way. H is clerks, past a n d  p re se n t, re p o r t 
th a t  he  w o u ld  sim ply  rem o v e  th e  re a s o n in g  from  o p in io n s  

if  it go t in  th e  way o f  th e  resu lt.
“ H e look  each  case  as it cam e." recalls  M ichael K. Young, 

a fo rm e r c le rk  w h o  is now  p re-.iden t o f  th e  U n iversity  o f  

U tah . “ H e th o u g h t th a t th e  C o n stitu tio n  w as no t d esig n ed  

to  shape  all o f  o u r  b eh av io r b u t to  box  in e lec ted  officials at 

th e  m arg in s H e d id n ’t see  th e  sky failing , th e  w ay Scalia 
som etim es does, an d  if  you  read  h is d issen ts , they ’re  o ften  
pragm atic. I’ve never b een  ab le  to  figu re  ou t B u sh  v. G o re , but 

in g en era l h e  ju s t d e fe r re d  to  th e  po litical process."
But even  R e h n q u is t’s h ig h ly  co n tro v e rs ia l vo te  to  stop  

th e  m anua l reco u n t in  F lo rid a  in  th e  2 0 0 0  p res id en tia l e lec ­

tio n  m ay b e  an  ex p re ss io n  o f  h is  p rag m atism , fo r b e tte r  o r  
w orse. In  a sp eech  to  a C a th o lic  se rv ice  o rg a n iz a tio n  soon  

a f te r  th e  e le c tio n , R e h n q u is t d e fe n d e d  th e  p a rtic ip a tio n  o f  

S uprem e C o u rt ju s tices  in  dec id in g  th e  presi J e n tia l e lec tion  

o f  1876 a n d  seem ed to  b e  ju s tify in g  B u s h  v. G o re  in sim ilarly 
p rac tica l term s. “T h e re  is a n a tio n a l crisis, a n d  only  you can 

av e rt it," h e  said . “ It m ay b e  very  h a rd  to say no."

T
yp ical o f  R eh n q u ist 's  early  op in ions w as h is 1973 d is­

sen t from  R o e v . W a d e . W ithou t h u ffin g  an d  p u ffing  

o r  p e rs o n a l in v ec tiv e , R e h n q u is t m a d e  a s tra ig h t­
fo rw ard  b u t p o w e rfu l c ase  fo r m ajo rity  ru le . “T h e  fact th a t 
a m ajo rity  o f  th e  S ta te s , re f le c tin g , a f te r  all. th e  m ajority  

s e n tim e n t in  th o se  S ta te s , have  had  re s tr ic tio n s  on  a b o r ­

tio n  fo r at leas t a c e n tu ry  is a s tro n g  in d ica tio n , it seem s 

to  m e, th a t -he  a s s e r te d  rig h t to  an a b o rtio n  is n o t [deep ly  

ro o te d  in  tra d it io n ] ,"  R e h n q u is t o b se rv ed . It's s tr ik in g  to
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c o m p a re  h is ev en -tem p e red  d is se n t w ith  Scalia 's w ra th fu l 
a n d  ap o ca ly p tic  o n e  nearly  tw en ty  years  later. In  P la n n e d  
P a re n th o o d  v. C a se y , th e  ca»* th a t re a ff irm e d  R o e  v. W a d e , 
S calia  e q u a te d  a b o r t io n  w ith  slavery—b o th  o f  th e m  issues 

“ in v o lv in g  life a n d  d e a th , fre ed o m  a n d  su b ju g a tio n “- a n d  

p re d ic te d  th a t th e  C o u rt w ou ld  d e to n a te  a c u ltu re  w a r in  

th e  sam e w ay th a t its D re d  S c o tt d e c is io n , in  1857. p rec ip i­
ta te d  th e  C ivil War.

R E S IN

T be n eed le d  air o f  the lodgcpole.

S ting  o f  p ine at th e  base  o f  yo u r throat.

"A co ld  snap," he  says. “C om ing  on.”

B elieving w asn 't always hard  

T he river forked in three: I knew  

tru th  cou ld  go in  d ifferen t ways.

C o m  was ripe w hen  th e  tassels tu rned . 

Late. L ater still po tatoes to  b e  d u g — 

how  far ou t, an d  how d eep  dow n.

1 knew. C ould  slant the shovel right.

*'d use my hands now, claw d eep  

to  b e tte r  cup  them , one by one,

as they  let go th e ir  hold  o n  earth.

This is th e  soil tha t I am from.

T h o se  m oun ta in s—there, th e  Swan,

th e  M ission Range, and  w est d ie  Salish— 

they all w ashed dow n to  fill this place.

We gained  by th e ir d im inishm ent.

T he harvest's passed to  o th e r  hands.

T he h o u se  is sold. The sap 's curling  

d eep  in to  the pines. "The w eather's

tu rned ," he  says. I w ork the pum p;

I try to  slough  the d irt stains off. 

"P red ic tab le  as an Indian."

- G eri Doran

C m  l)o ra n  w orksfor ike D fenssn Reudent A rtists 
Program , in  H ’oodside, C a lifo rn ia  Her forthcom ing co lle ctio n  
o f poem s, Resjn, received the 2CC4 P e lt IPhitm an A w ard

R ehnqu ist's  m o d era te  re lig ious view s (h e  is a L u th e ra n , 

a lth o u g h  no t a consp icuously  o b se rv an t o n e ) m ay have con ­

tr ib u ted  to h is relative equan im ity  ab o u t a b o rtio n  an d  prayer. 

“I f  I w ere a b e tt in g  m an . I w ou ld  say p e rsona lly  R eh n q u ist 

th in k s  p ra y e r  in  sc h o o ls  ts p re t ty  silly ," M ich ae l Y oung  

says. “ You w on’t f in a  h im  as hysterica l ab o u t a b o r tio n  an d  

p rayer as b o m -a g a in  C h ris tian s , w ho  view  th e se  decis ions 

as substan tive ly  e ssen tia l to  th e  m oral f ib e r o f  th e  coun try . 

R eh n q u is t is w illin g  to  have  it d e c id e d  e ith e r  w ay by th e  

legislatures. Scalia couches it in  a c o n ce rn  ab o u t dem ocratic  

decis ions, b u t th a t’s n o t w hy Scalia cares."

R e h n q u is t re a d s  b ro a d ly  a n d  av id ly  b u t. u n l ik e  S ca­

lia , n ev e r co m es  o f f  as a k now -it-a ll a n d  h a s  n e v e r  t r ie d  
to  lo rd  h is  in te llig e n c e  o v e r h is co lleag u es . W hile  S calia  

ra ils against p o p u la r  cu ltu re , R eh n q u is t loves to  re n t m ov­

ies—b o th  new  an d  o ld —a n d  a lso  goes to  m ovie th e a te rs  by 

h im se lf  to  see  them . (H is  w ife. N atalie, d ie d  in  1991 a fte r  a 

long  s tru g g le  w ith  ovarian  cancer.) It is im possib le  to  im ag­

ine h im  d en o u n c in g  th e  C o u rt fo r tak in g  sides in  th e  cu ltu re  
w ars, as S calia  ro u tin e ly  docs. “T h e  C o u rt m ust b e  liv ing  

in  a n o th e r  w orld," Scalia w ro te  in 1996. “Day by day, case 

by case, it is busy  d es ig n in g  a C o n stitu tio n  for a co u n try  I 
d o  n o t recogn ize ."

T e m p e ra m e n t a n d  re lig io u s  se n s ib ility  m ay go  a  long  

way to w ard  e x p la in in g  d iffe ren ces  o f  a p p ro a c h —b e tw e e n  
R eh n q u is t, o n  th e  o n e  h a n d , a n d  S calia  a n d  T h o m as , on  

th e  o th e r. ( I t ’s w o rth  n o tin g  th a t o v e r th e  past ten  y ea rs  
R eh n q u is t h a s  vo ted  m o re  fre q u e n tly  w ith  K en n ed y  an d  

O ’C o n n o r th a n  w ith Scalia an d  T hom as.) But a n o th e r  pa rt o f 
th e  exp lana tion  has to  d o  w ith th e  reac tion  to  R o e  w ith in  th e  

legal com m unity  itself. Because o f  R o e , a conservative judicial 

m ovem ent a ro se  in th e  1980s th a t was d e te rm in e d  to  cu rta il 
jud ic ia l d isc re tio n  at all costs. R o e  g a lv an ized  th e  re lig ious 

righ t a n d  u n lea sh ed  far m ore  conservative  o u tra g e  aga in s t 
th e  C o u rt th a n  Earl W arren ev e r d id . A fter he b ecam e p res i­

den t, R onald R eagan, dec la ring  th a t he w an ted  to  avoid w hat 
he  saw  as N ix o n ’s m is tak es  in  p ic k in g  m o d e ra te  ju s tic e s  

like  H a rry  B lackm un , W arren  B urger, a n d  L ew is Pow ell, 

d ire c te d  h is Ju s tic e  D ep artm en t to  find  m o re-re liab le  w ays 

o f  id en tify in g  d o c tr in a ire  s tric t co n stru c tio n is ts . A tu rn in g  
po in t fo r th is   ̂ w serva tive  jud ic ia l m ovem ent cam e in  1985, 

w hen  R eagan 's a tto rn e y  g en era l, E d w in  M eese, d e liv e red  

a speech  to  th e  A m erican  B ar A ssociation  d e n o u n c in g  th e  

B urger C o u rt fo r its “ju r isp ru d e n c e  o f  idiosyncrasy ." M eese 

a sse rted , "It has b een  an d  w ill c o n tin u e  to  be  th e  po licy  o f 

th is a d m in is tra tio n  to p ress  fo r a ju r isp ru d e n c e  o f  O rig in a l 

In tention ," w hich he  defined  as an  "endeavor to  re su rrec t th e  
o rig in a l m ean in g  o f  co n stitu tio n a l p rov isions a n d  s ta tu te s  
as th e  only  re liab le  g u id e  fo r ju d g m en t."

A lthough  R eh n  prist's  o p in io n s  re fe rre d  in te rm itte n tly  
to  th is  d o c tr in e  o f  “o r ig in a lism "  (m o st n o ta b ly  in  c a se s  

invo lv ing  th e  sep a ra tio n  o f  c h u rch  an d  s ta te ), h e  invoked  
constitu tiona l h is to ry  w h tn  it was conven ien t a n d  o th e rw ise  

ig n o red  it. F rom  th e  m om ent tha t Scalia an d  T hom as jo in ed

88 THE ATLANTIC MONTHLY APRIL 2005



th e  C o u rt, in 1986 an d  1991. respectively , th ey  took  a very 

d if fe re n t a p p ro ach . E m b ra c in g  th e  n ew  o r th o d o x y  w ith  

aim  st ca tcch istic  devo tion , they insisted  o n  th e  im portance 

o f  c o n s tru in g  each constitu tiona l p rov ision  acco rd ing  to  d ie  

p re su m e d  in ten tio n s  o f  th e  F ram ers, no  m a tte r  how d is ru p ­

tive o r  rad ica l th e  co n seq u en ces  m igh t be. For exam ple, in 

2 0 0 3  R eh n q u is t w ro te  a m ajority  o p in io n  h o ld in g  th a t C on­

g re ss  co u ld  allow  sta te -g o v e rn m em  em ployees to  sue th e ir  

s ta tes I r  vio lating  th e  Family and  M edical L eave Act; Scalia 

an d  T h o m as a rg u e d  th a t th is  v io lated  s ta tes’ righ ts. “Scalia 

a n d  T h o m as em b race  top -dow n th e o r ie s  o f  o rig inalism  m d  

tex tu ah sm  as a p rinc ip led  w ay to  co n tro l jud ic ia l d iscretion ," 

Jack  G o ldsm ith , ol H arv a rd  Law School, says. “P ch n q u is t is 

in  a d iffe ren t, o lder, m ore  p rag m atic  conserva tive  trad ition . 

H e is less th eo re tica l, o ften  looks b eyond  tex t an d  h istory  in 

d isco v erin g  th e  relevan t legal in ten tions, is m ore deferen tia l 
to  th e  po litica l b ran ch es , an d  d o esn 't u stfinp i to  im pose & 
g en e ra l m eth o d o lo g y  across th e  b o a rd .”

T h e  g u l f  b e tw e e n  R eh n q  ist a n d  th e  S calia-T hornas 

a x is  o n ly  w id e n e d  th is  te rm  a n d  las t. In  U .S . v. B o o k e r, 

d e c id e d  in  Ja n u a ry , an d  B la k e le y  v. fV u s h in g to n , d ec id e d  

last sp rin g . Scalia a n d  T h o m as jo in e d  th re e  lib e ra ls  on  th e  

C o u rt in vo tin g  to  s trik e  d o w n  federa l a n d  s ta te  sen tenc ing  
g u id e l in e s  a n d  in a tte m p tin g  to  im p o se  a sw eep in g  new  

re q u ire m e n t th a t w ou ld  have  co m p e lled  ju r ie s  to  vo te  on 
each  fact used  to  increase  a sentence. R ehnqu ist, in con trast,

Rehnquist’s successes as chief 
justice provide an object lesson 
for future holders o f the office: 
having a judicious temperament 
is far more important than 
having a consistent judicial 
methodology.

sided  w ith  th e  m ore  p ragm atica lly  m in d ed  ju s tices—Breyer, 

O 'C o n n o r , a n d  K e n n e d y —in  u p h o ld in g  th e  s e n te n c in g  

g u id e lin es , an d  avo ided  chaos by m ak in g  th e  tedera l g u id e ­

lines ad v iso ry  ra th e r  th a n  m andato ry . A long th e  sam e lines, 

in an  im p o rta n t te rro rism  case R eh n q u is t jo in e d  O ’C o n n o r 
in vo ting  to  allow  th e  p residen t to  d e ta in  enem y com batan ts, 

b u t w ith  a m odest d e g re e  o f  ju d ic ia l ove rs ig h t. M eanw hile, 

Scalia a n d  T hom as, in  d is se n t, took  r ig id  (a n d , as it h ap ­

p e n e d , d ia m e tr ic a lly  o p p o s e d )  p o s itio n s : S ca lia  a rg u e d  
th a t th e  p re s id en t h ad  n o  p o w er :o d e ta in  w ith o u t co n g re s­

s ional a u th o r iz a tio n , w h ereas T h o m as  c o n te n d e d  th a t the  

p re s id e n t co u ld  d o  w h a tev e r h e  liked , w ith o u t jud ic ia l o r  
co n g re ss io n a l oversigh t. R e h n q u is t w ill alw ays tak e  h a lf  a 

lo a f o v e r n o  lo af at all, a n d  as c h ie f  ju s tic e  h e  has p roved  far 

m ore w illin g  th a n  m ost o f  h is co lleagues to  su ppo rt, for th e  

g o o d  o f  th e  C o u rt, o p in io n s  w ith  w h ich  h e  d isag rees.

R
eh n q u is t's  successes as ch ie f  ju stice  p rov ide  an  object 

lesson  fo r fu tu re  h o ld e rs  o f  th e  office: h av in g  a ju d i­

c ious tem p e ram en t is fa r m o re  im p o rta n t th a n  hav­

ing  a consisten t jud ic ia l m ethodology . R ehnqu ist has always 

u n d e rs to o d  th e  p o litic a l d e m a n d s  o f  w h a tev e r ro le  h e  is 

asked  to  play, a n d  w as c a re fu l n o t to  tra n sg re s s  its b o u n d ­

aries. H is p e rfo rm a n c e  in  p re s id in g  o v er th e  im p each m en t 

tn a l  o f  P res id en t C lin to n  w as m asterly  b ecau se  he  re fu sed  

to  p  'n tifica tc , c o n fin in g  h is in te rv en tio n s  to  ru lin g s  o n  p ro ­

c e d u ra l m o tio n s , w h ich  h e  h a n d e d  d o w n  w ith  co n fid en ce  

a n d  skill. H ad  h e  p lay ed  h is  p a r t  in  a  m o re  in tru s iv e  o r  

p o la r iz in g  way, th e  tr ia l m ig h t have tu rn e d  in to  a p o litica l 

c ircus. (As a g e s tu re  o f  th a n k s , th e  m ajo rity  a n d  m ino rity  

lead e rs  o f  th e  S e n a te  gave h im  a ce rem o n ia l cup .) By re fu s­

ing  as ch ie f ju s tice  to  give in terv iew s except ab o u t his books 

o n  S up rem e C o u rt h is to ry , a n d  by  dev o u tly  g u a rd in g  h is 

privacy, he has h e lp ed  m a in ta in  a n d  e n h a n c e  th e  C o u r t’s 
c a re fu lly  cu ltiv a ted  a u ra  o f  m y ste ry  a n d  au tho rity .

T he  younger generation  o f justices, b o th  conservative and  
libera l, have a d ram atica lly  d iffe ren t a ttitu d e  tow ard  q u e s­

tions o f  personal exposure . C larence  T hom as, for exam ple, is 

far m ore accessib le and  em otionally  revealing ; he frequently  

gives speeches to  g ro u p s  o f  A frican-A m erican  s tu d en ts , in 
w hich he  ta lks, in raw  a n d  in tim ate  d e ta il, a b o u t h is c h ild ­

h o od , h is sense  o f  inadequacy, an d  h is a b id in g  an g e r tow ard  
the civil-rights estab lishm en t. It is im possib le  to  im agine th e  

intensely private R ehnqu ist selling  a m em oir fo r$1 .5  m illion, 

as T hom as recen tly  d id . But we a re  liv ing  in an  age o f  c e le b ­
rity  th a t is ravenous for p e rso n a l d isc lo su re , an d  p ressu res  

o n  th e  ju stices to  accede  to  th ese  d em an d s  w ill on ly  grow  

m ore  insistent. It m ay n o t b e  long  b e fo re  we see th em  tu rn ­
ing  up on th e  m o rn in g  ta lk  show s, as O ’C o n n o r has d o n e , to 

p ro m o te  them selves an d  d iscuss th e i r  feelings.

“ I’ve alw ays a d m ire d  R o b e rt E. L ee  fo r h is  re fu sa l to  
w rite  h is m em oirs,"  R e h n q u is t to ld  B rian  L am b. “ I f  m em ­
o irs  a re  g o in g  to  b e  in te re s tin g , i f  th ey ’re  no t g o in g  to  be  

saccharine , you have to  say som e peo p le  d id n ’t m easu re  up  
a n d  o th e rs  d id  I th in k  o f  a m em oir as saying, ‘W hen  I 

cam e on  th e  C o u rt th e re  w ere  e ig h t o th e r  justices and  th re e  

o r  fo u r w ere  q u ite  sm art, bu t a coup le  o f  th e  o th e rs  w ere  
creepy.’ I d o n ’t w an t to  g e t in to  th a t.”

I f  th e  nex t c h ie f  ju s tice  tu rn s  o u t to  b e , as m any C o u rt 
w a tch e rs  fear, less o f  a p rag m a tis t an d  m ore  o f  a rig id  id e o ­

lo g u e  th  in R e h n q u is t , he  o r  sh e  m ay w ell e n d  up  d iv id in g  

th e  C o u r t  th a t R e h n q u is t  u n if ie d , a n d  s q u a n d e r in g  its 

ca re fu lly  c o n s tru c te d  re se rv e s  o f  p u b lic  tru s t. In  th a t case  

R e h n q u is t’s fa ith  in  m ajo rity  ru le , a n d  h is ab ility  to  resist 

th e  p u b lic ’s in s is ten ce  th a t o ff iceh o ld e rs  b a re  them selves 
in th e  sp o tlig h t, m ay seem  like  th e  sc ru p les  o f  a fo rg o tten  

era . H e m ay b e  th e  last o f  th e  o ld -fa sh io n ed  ju d ic ia l c o n ­
servatives, w ho  a lread y  look  fa r m o re  ju d ic io u s  th a n  th e  

co n se rv a tiv es  w ho  have a r ise n  in  th e i r  w ake. A nd lib e ra ls  

m ay  fin d  th em se lv e s  m iss in g  R e h n q u is t m o re  th a n  th ey  
co u ld  ever have im ag in ed . W

90 THE ATLANTIC MONTHLY APRIL 2005





DATE: 4/22/05

DATE TURNED 
IN TO OFFICE:

SENATE COM M ITTEE R EPO R T

FURTHER:

Judiciary Committee considered SENATE JOINT RESOLUTION NO. 15

SJR 15 BAN LAWSUITS AGAINST FIREARMS INDUSTRY 

Requesting the United States Congress to end the abuse of tort laws against the firearms industry.

and recommends: 

be replaced with 

adopt previous _

CS

CS

attached amendment(s) 

adopt Letter of Intent by 

further referral to _____

NEW FISCAL NOTE(S):
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[ ] New Title w/ 

SCR #____
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A L A S K A  S T A T E  L E G I S L A T U R E

f t^Plte District H  
600 E. Railroad Avenue

State Capitol, Room 417 
Juneau A K  99801-1182 

907-465-3878 
Fax: 907-465-3265 

800-862-3878 
www.akrepublicans.org/huggins/

Wasilla AK 99654 
907-376-4866
907-373-4724 - Fax
Senator_C harlie_H uggins@ lcgis.state.ak.us

C harlie H u g g in j 
Senator

April 21,2005

The Honorable Ralph Seekins, Chair 
Senate Judiciary Committee 
Alaska State Legislature 
State Capitol, Room 125 
Juneau AK  99801

RE: S JR  15 (End Tort Law  Abuse Against Firearm Industry)

Dear Senator:

Senate Joint Resolution 15 has passed out ot' the Sena te  Labor and 
Com merce Committee and is now referred to your committee. I am writing to 
request that the bill be scheduled for the earliest convenient hearing before the 

Senate Judiciary Committee.

Included with this letter of request is the latest version of the bill and my 

sponsor statement.

If you have any questions about the bill or require further information, 
please feel free to call me at any time. Thank you for your consideration of this 

request.

Sincerely,

Senator Charlie Huggins 

Enclosures

http://www.akrepublicans.org/huggins/
mailto:Senator_Charlie_Huggins@lcgis.state.ak.us
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C harlie H uggins 

Senator
24-LS0757\G

S P O N S O R  S T  A T E M E N T

Senate Joint Reso lu tion  1 5

End Tort L aw  A buse A gainst the Firearm Industry

Sena te  Jo in t R eso lu tion  15 addresses the abuse of our nation's courts through 

predatory lawsuits against the U.S. firearms industry -  suits attempting to force law- 

j p  abiding businesses to pay for criminal acts by individuals beyond their control. Alaska is 

one of thirty-three other states that have passed legislation protecting firearms and 

ammunition manufacturers, and this resolution will advocate for the current legislation in 

the United States Congress supporting this measure (S.397).

Lawsuits against the firearm industry are based on gun controller activist vendetta 

against the gun owners of this country. Even though these cases are often 

unsuccessful, the cost of the lawsuits threatens an important industry in America. In 

addition, the lawsuits do nothing to curb criminal gun violence. This resolution requests 

the United States Congress to stop abusive, politically driven litigation against law- 

abiding individuals for the misbehavior of criminals over whom they have no control.

I encourage the Legislature to champion SJR15. Thank you.

Contact: Ryan Moore 

907-465-3878

mailto:Serator_Charlie_Huggiis@legis.state.ak.us
http://www.akrepublicans.org/huggins/


FISCAL NOTE
STATE OF A LASKA
2005 LEG IS LA T IV E SESSION

R ev is io n  D a te /T im e  (N o te  if co rre c tio n  ____________
T itle "R e q u e s tin g  th e  U nited  S ta te s  C o n g re s s  to~
e n d  th e  a b u s e  of to rt law s a g a in s t  th e  f irea rm s in d u s try ^

Fiscal Note Number:
Bill Version:
(S) Publish Date:

1
SJR 15

4/22/05

S p o n s o r
R e q u e s to r

S e n a to r s  H ugg ins, T herriau it 
S e n a te  L ab o r a n d  C o m m e rc e

Dept. Affected: 
> R U
Component:

L eg isla tu re  
L eg isla tive  C ouncil 

C ouncil a n d  S u b c o m m itte e s

Component No.
S e s s io n  E x p e n s e s  

753

Expenditures/Revenues (T h o u s a n d s  o f D ollars)
Note: Amounts do not include inf' jtio n unless otherw ise noted below.
OPERATING EXPENDITURE? FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 |
Personal Services 0.0 0.0 0 0 0.0 0.0 0.0
Travel 07) 0 .0 ' 0.0 o.o 0.0 O.t)
Contractual 0.0 0.0 0.0 0.0 0.0 0 .0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0 0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
G rants & Claims 0 0 0.0 0.0 0.0 0.0 0.0
M iscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 I

CAP ITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0 0 0 .) 0.0 0.0

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 0.0 0.0 0.0 u.o 0.0 0.0

1005 GF/Program Receipts
1037 GF/Menta l I lealth
O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te o f any cu rre n t yea r (FY2004) co s t: 0.0
Check th is box (X) if fu n d in g fo r th is b ill is in c lu d ed in the G ove rn o r 's FY 2005 budge t p ro posa l: 

POSITIONS
Full-time
Part-time
Temporary

ANALYS IS : (Attach a separate page if  necessary)

T h is  leg is la tio n  h a s  z e ro  fiscal im p ac t o n  th e  L eg is la tiv e  A ffairs A g en cy .

P apared by: Karla Schofie ld, Deputy Director
D ■ vision Adm in is tra tive Services

Phone 465-6626
Date/Time 4/18/05 1:13 PM

Approved by: 
Agency

Pamela Varni, Executive Director Date 4/18/2005
Legisla ve Affairs Agency

(Revised 9/2001 OMB) Page 1 of 1



N a t io n a l R if l e  A s s o c ia t io n  o f A m e r ic a
INSTITUTE FOR LEGISLATIVE ACTION

555 CAPITOL MALL. SUITE 625
SACRAMENTO. CALIFORNIA 95814 

(916)446-2455 voice *  (916) 448-7469 fax
w w w .n ra ila .o rg

St ate &  Lo ca l affairs D ivision 
B rian Ju d y , A laska State Liaison

April 19, 2005

TO:

FROM:

RE:

Alaska State Legislators
Brian Judy, NRA-ELA Alaska State Liaison

Senate Joint Resolution 15 -  SUPPORT

On behalf of the more than 24,000 NRA members living in the State of Alaska, I 
respectfully urge your support for Senate Joint Resolution 15. SJR 15 would uige Congress to pass 
S. 397 and H.R. 800, the “Protection of Lawful Commerce in Arms Act," federal legislation which 
would address the reckless lawsuits being filed against the firearms industry.

S. 397 and H.R. 800 provide that lawsuits may not be brought against manufacturers and 
sellers o f firearms and ammunition if the suits are based on criminal or unlawful use o f the product 
by a third party. Existing lawsuits must be dismissed. These suits are intended 1 0  drive gun makers 
out of business by holding manufacturers and dealers liable for the criminal acts of third parties who 
are totally beyond their control. Suing the firearms industry for street crimes is like suing 
Budweiser or General Motors for drunk driving accidents.

S. 397 and H.R. 800 grant carefully tailored protection for legitimate suits by expressly 
allowing actions based on knowing violations of federal or state law related to gun sales, or on 
traditional grounds including negligent entrustmeni (such as sales to a child or to an obviously 
intoxicated person) or breach o f contract. The bills also allow product liability cases involving 
actual injuries caused by an improperly functioning firearm (as opposed to cases of intentional 
misuse).

Reckless lawsuits usurp the authority of the Congress and of state legislatures, in a desperate 
attempt to enact restrictions that have been widely rejected. Thirty-three states, including Alaska, 
have enacted statutes blocking this type of litigation. Congress should follow their lead.

Senate Joint Resolution 15 is intended to help move Congress in the direction of enacting 
this important protection and, thus, the National Rifle Association asks for your support of this 
measure.

http://www.nraila.org


T H IS  SKJLXCB T H IS  DOCVtOHT
Next H it  forw ard
Prav B i t  Back
H it L i s t  B ast S a c tic n s

C on ten ts D isp la y

Protection  of .'.awful Com m erce In A rm s Act (Placed on C alendar in Senate)

S 397 PCS

C alendar No. IS

109th CONGRESS 

1st Session 

S. 397

To prohib t civil liability actions from being brought or continued against manufacturers, distributors, dealers, or importers o f firearms or 
ammunition for damages, injunctive or other relief resulting from the misuse o f their products by others.

IN T IIE  SENA TE O F T H E  UNITED STATES

F e b r u a r y  16, 2005

Mr. CRAIG (for himself. Mr. BAUCUS. Mr. ALEXANDER. Mr. BUNN1NG, Mr. BURNS. Mr. CHAMBLISS. Mr. COBURN. Ms. COLLINS. 
Mr. CORNYN. Mr. CRAPO. Mr. DOMEN1C1. Mr. ENSIGN. Mr. ENZI. Mrs. HUTCHISON. Mr. INHOFE, Mr. ISAKSON, Mr JOHNSON. Mr. 
KYL. Mrs. LINCOLN. Ms. MURKOWSKI, Mr. NELSON of Nebraska. Mr. Sa NTOKUM. Mr. SESSIONS. Ms. SNOWE. Mr STEVENS. Mr 
THOMAS. Mr. THUNE, Mr SUNUNU. Mr. ALLEN. Mr. VITTER. and Ms. LANDRIEU) introduced the following bill; which was read the first 
time

F e b r u a r y  1 7 ,2 0 0 5

Read the second time and placed on the calendar

A B IL L

To prohibit civil liability actions from being brought or continued against manufacturers, distributors, dealers, or importers o f firearms or 
ammunition for damages, injunctive or other relief resulting from the misuse o f their products by others.

Be it enacted by the Senate and House o f Representatives o f the United States o f America in Congress assembled,

S E C T IO N  1. S H O R T  T IT L E .

This Act may be cited as the ‘Protection o f Lawful Commerce in Arms Act'.

S E C . 2. F IN D IN G S ; P U R T O S E S .

(a) Findings- Congress finds the following:

(1) The Second Amendment to the United States Constitution provides that the right of the people to keep and bear art shall not be 
infringed.

(2) The Second Amendment to the United States Constitution protects the rights o f individuals, including those who are not members 
o f a militia or engaged in military service or training, to keep and bear arms.

(3) Lawsuits have been commenced against manufacturers, distributors, dealers, and importers of firearms that operate as designed 
and intended, which seek money damages and other relief for the harm caused by the misuse o f firearms by third parties, including 
criminals.

(4) The manufacture, importation, possession, sale, and use o f firearms and ammunition in the United States are heavily regulated by 
Federal. State, and local laws. Such Federal laws include the Gun Control Act o f 1968, the National Firearms Act. and the Arms
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Export Control Act.

(5) Businesses in the United States that are engaged in interstate and foreign commerce through the lawful design, manufacture, 
marketing, distribution, importation, or sale to the public of firearms or ammunition products that have been shipped or transported in 
interstate or foreign commerce are not, and should not. be liable for the harm caused by those who criminally or unlawfully misuse 
firearm products o r ammunition products that function as designed and intended.

(6) The possibility o f imposing liability on an entire industry to r harm that is solely caused by others is an abuse of the legal system, 
erodes public confidence in our Nation's laws, threatens the diminution of a basic constitutional right and civil liberty, invites the 
disassembly and destabilization o f other industries and economic sectors lawfully competing in the free enterprise system of the 
United States, and constitutes an unreasonable burden on interstate and foreign commerce of the United States

(7) The liability actions commenced or contemplated by the Fedeial Government. States, municipalities, and private interest groups 
and others are based on theories without foundation in hundreds of years o f  the common law and jurisprudence of the United States 
and do not represent a bona fide expansion o f the common law. The possible sustaining o f  these actions by a maverick judicial officer 
or petit jury would expand civil liability jn a manner never contemplated by the framers o f  the Constitution, by Congress, or by the 
legislatures o f the several States. Such <ui expansion of liability would constitute a deprivation of the nghts. privileges, and immunities 
guaranteed to a citizen o f the United States under the Fourteenth Amendment to the United States Constitution.

(8) The liability actions commenced or contemplated by the Federal Government, States, municipalities, private interest gioups and 
others attempt to use the judicial branch to circumvent the Legislative branch o f  government to regulate interstate and foreign 
commerce through judgments and judicial decrees thereby threatening the Separation of Powers doctrine and weakening and 
undermining important principles o f federalism. State sovereignty and comity between the sister States.

(b) Purposes- The purposes cl' this Act are as follows:

(1) To prohibit causes o f action against manufacturers, distributors, dealers, and importers of firearms or ammunition products, and 
their trade associations, for the harm solely caused by the criminal or unlawful misuse o f firearm products or ammunition products by 
others when the product functioned as designed and intended.

(2) To preserve a citizen's access to a supply of firearms and ammunition for all lawful purposes, including hunting, self-defense, 
collecting, and competitive or recreational shooting.

(3) To guarantee a  citizen's rights, privileges, and immunities, as applied to the States, under the Fourteenth Amendment to the United 
States Constitution, pursuant to section 5 of that Amendment.

(4) To prevent the use of such lawsuits to impose unreasonable burdens on interstate and foreign commerce.

(5) To protect the right, under die First Amendment to the Constitution, o f  manufacturers, distributors, dealers, and importers oi 
firearms or ammunition products, and trade associations, to speak freely, to assemble peaceably, and to petition the Govcmmei.i for a 
redress o f their grievances.

(6) To preserve and proteci the Separation of Powers doctrine and important principles o f federalism. State sovereignty and comity 
between sister States.

(7) To exercise congressional power under art. IV, section 1 (the Full Faith and Credit Clause) o f the United States Constitution.

S E C . 3. P R O H IB IT IO N  O N  B R IN G IN G  O F  Q U A L IF IE D  C IV IL  L IA B IL IT Y  A C T IO N S  IN  F E D E R A L  O R  S T A T E  
C O U R T .

(a) In General- A qualified civil liability action may not be brought in any Federal or State court.

(b) Dismissal o f Pending Actions- A qualified civil liability acMon that is pending on the date of enactment o f this Act shall be immediately 
dismissed by the court in which the action was brought or is currently pending.

S E C . 4. D E F IN IT IO N S .

In this Act:

(1) ENGAGED IN THE BUSINESS- The term engaged in the bus.ness' has the meaning given that term in section 921 (a)(21) of title 
18. United States Code, and. as applied to a seller o f ammunition, means a person who devotes, time, attention, and labor to the sale of 
ammunition as a regular course o f trade or business with the principal objective o f livelihood and profit through the sale or distribution 
of ammunition.

(2) MANUFACTURER- The term 'manufacturer* means, with resjiect to a qualified product, a person who is engaged in the business 
o f manufacturing the product in interstate or foreign commerce and who is licens. a to engage in business as such a manufacturer 
under chapter 44 o f title 18. United States Code.

(3) PERSON- The term 'person' means any individual, corporation, company, association, firm, partnership, society, joint stock
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company, o r any other entity, including any governmental entity

(4) QUALIFIED PRODUCT- The term 'qualified product' means a firearm (as defined in subparagraph (A) o r (B) o f section 9 2 1(a)
(3) of title 18, United Suites Code), including any antique firearm (as defined in section 92!(a)(16) o f such title), or ammunition (as 
defined in section 921(a)(17)(A) of such title), or a component part of a firearm or ammunition, that has been shipped or transported in 
interstate or foreign commerce

(5) QUALIFIED CIVIL LIABILITY ACTION-

(A) IN GENERAL- The term 'qualified civil liability action' means a civil action or proceeding or an administrative proceeding 
brought by any person against a manufacturer or seller of a qualified product, or a trade association, for damages, punitive 
damages, injunctive or declaratory relief, abatement, restitution, fines, or penalties, or other re lie f resulting from the criminal or 
unlawful misuse o f a qualified product by the person or a third party, but shall not includc-

(i) an action brought against a transferor convicted under section 924(h) o f title 18, United States Code, o r a comparable 
or identical State felony law. by a party directly harmed by the conduct o f which the transferee is so convicted;

(ii) an action brought against a seller for negligent entrustment or negligence per se;

(iii) an action in which a m anufacture or seller of a qualified product knowingly violated a Stale or Federal statute 
applicable to the sale or marketing of the product, and the violation was a proximate cause of the harm for which relief is 
sought, including—

(I) any case in which the manufacturer or seller knowingly made any false entry in. or failed to make appropriate 
entry in. any record required to be kept under Federal or Stste law with respect to the qualified product, or aided, 
abetted, or ccnspircd with any person in making any false or fictitious oral or written statement with respect to any 
fact material o the lawfulness o f the sale or other disposition of a qualified product; or

ill)  any case in which the manufacturer or seller aided, abetted, or conspired with any other person to sell or 
otherwise dispose of a qualified p'oduct, knowi g. or having reasonable cause to believe, that the actual buyer o f 
the qualified product was prohibited from possessing or receiving a firearm or ammunition under subsection (g) or 
(n) of section 922 of title 18, United States Code;

(iv) an action for breach o f contract or warranty in connection with the purchase o f the product; or

(v) an action for death, physical injuries or property damage resulting directly from a defect in design or manufacture uf 
the product, when used as intended or in a reasonably foreseeable manner, except that where the discharge of the product 
was caused by a volitional act that constituted a criminal offense then such act shall be considered the sole proximate 
cause o f any resulting death, personal injuries or property damage.

(B) NEGLIGENT ENTRUSTMENT- As used in subparagraph (A)(ii). the term 'negligent entrustment' means the supplying of 
a qualified product by a seller for use by another person when the seller 'mows, or reasonably should know, the person to whom 
the product is supplied is likely to. and docs, use the prou ict in a manner involving unreasonable risk of physical injury to the 
person or others.

(C) RULE O F CONSTRUCTION- The exceptions enumciatcd under clauses (i) through (v) o f subparagraph (A) shall be 
construed so as not to be in conflict, a. . no provision of this Act shall be construed to create a public or private cause of action 
or remedy.

(6) SELLER - The term ‘seller’ means, with respect to a qualified product-

(A) an importer (as defined in section 921(a)(9) o f title 18. United States Code) who is engaged in the business as such an 
importer in interstate o r foreign commerce and who is licensed to engage in business as such an importer under chapter 44 of 
title 18. United States Code;

(B) a dealer (as defined in section 921(a)(l 1) of title 18, United States Code) who is engaged in the business as such a dealer in 
interstate or foreign commerce and who is licensed to engage in business as such a dealer under chapter 44 of title 18. United 
States Code, or

(C) a person engaged in the business of selling ammunition (as defined in section 921(a)(17)(A) of title 18, United States Lode) 
in interstate or foreign commerce at the wholesale or retail level

(7) STATE- The term 'S tate ' includes each of the several States o f the United States, the District o f Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam. American Samoa, and the Commonwealth of the Northern Mariana Islands, and any other 
territory or possession of the United States, and any political subdivision of any such place.

(8) TRADE ASSOCIATION- The terra 'trade association1 m eans-

(A) any corporation, unincorporated association, federation, business league, professional or business organization not



organized or operated for profit and no part o f the net earnings of w hich inures to the benefit of any private shareholder o; 
individual;

(B) that is an organization described in section 501(c)(6) o f the Internal Revenue Code o f 1986 and exempt froi.' tax under 
section 501(a) o f such Code; and

(C) 2  or more members o f which are manufacturers or sellers o f a qualified product.

(9) UNLAWFUL MISUSE- The term ‘unlawful misuse' means conduct that violates a statute, ordinance, or regulation as it relates to 
the use of a  qualified product.

To prohibit civil liability actions from  being brought or continued against manufacturers, distributors, dealers, or importers o f firearms or 
ammunition for damages, injunctive or other relief resulting from the misuse of their products by others.

Calendar No. 15

109th CONGRESS

1st Session

S. 397

A BILI

February 17,2005

Read the second tim e and placed on the ca len d ar
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Protection of Lawful C om m erce in  Arms Act (In troduced  in House)

HR 8 0 0 IH

109th CONGRESS

1st Session

II. R. 800

To prohibit civil liability actions from being brought o r continued against manufacturers, distributors, dealers, or importers o f firearms or 
ammunition for damages or injunctive or other relief resulting from the misuse o f their products by others.

Mr. STEARNS (for himself, Mr. BOUCHER. Mr. SMITH of Texas, Ms. HART. Mr. BARTLETT o f Maryland, Mr. BASS, Mr. ROGERS of 
Michigan. Mr. BLUNT. Mr. WILSON of South Carolina. Mr. PEARCE. Mr. REYNOLDS, Mrs. CUB1N. Mr. BRADY of Texas. Mr. 
BOEHLERT. Mr. NUSSLE, Mr. TERRY, Ms. PR Y C E ofO hio. Mr BAKER, Mr. BRADLEY of New Hampshire, Mr. SIMPSON, Mr. 
BOEHNER, Mrs. BLACKBURN, Mr. MCHUGH, Mr. SOUDER, Mr. WICKER, Mr. CANNON, Mr. BOYD, Mrs. MUSGRAVE. Mr. 
GARRETT of New Jersey, Mr. MANZULLO, Mr. G1NGREY, Mr. DAVIS of Kentucky, Mr. MARSHALL. Mr. BONILLA. Mr. CANTOR. Mr.

•
 BACA. Mr. TANNER, Mr LEWIS o f  Kentucky. Mr. SCOTT of Georgia, Mr. MICHAUD. Mr. LARSEN o f Washington, Mr. HOLDEN. Mr. 

BERRY. Mr. TAYLOR o f North Carolina, Mr. MCCRERY. Mrs JO ANN DAVIS of Virginia. Mr. GARY G. MILLER o f California. Mrs. 
MILLER o f Michigan. Mr. SWEENEY, Mr PENCE. Mr. DAVIS of Tennessee. Mr. AKIN, Mr. CHOCOLA. Mr. THOMAS. Mr. PETERSON of 
Minnesota. Mr. G1LLMOR. Mr. SULLIVAN, Mr. STRICKLAND. Mr. FOLEY. Mr. NUNES. Mr. ROGERS o f  Kentucky, Mr. CULBERSON, 
Mr. OTTER. Mr. WALDEN of Oregon. Mr. REHBERG. Mr. GOHMERT, Ms. HERSETH. Mr. GIBBONS, Mr. BURGESS, Mr 
WESTMORELAND, Mr. CARTER. Mr. SESSIONS. Mr. ENGLISH of Pennsylvania. Mr. RENZI, Mr. BONNER. Mr. KANJORSKI, Mr 
SHUSTER. Mr. GENE GREEN of Texas. Mr. PICKERING. Mr. GOODE. Mr. ROGERS of Alabama, Mr. GORDON. Mrs. CAPITO. Mr. 
EVERETT, Mr. YOUNG o f Alaska, Mr. TAYLOR o f Mississippi. Mr. HENSARLING, Mr. MORAN of Kansas. Mr. BARRETT of South 
Carolina. Mr. RYUN of Kansas. Mr. MARCHANT. Mr. MACK. Mr. ADERHOLT, Mr. HEFLEY, Mr. COOPER. Mr. CALVERT. Mr. 
HAYWORTH. Mr. FRANKS of Arizona. Mr ISSA, Mr DINGELL. Mr. TANCREDO. Mr. RAHALL, Mr. SIMMONS. Mr. MILLER of Florida, 
Mr THORNBERRY. Mr. POMBO. Mr. KELLER. Mr. HERGER. Mr DOOLITTLE. Mr. SCHW ARZ of Michigan, and Mr. NORWOOD) 
introduced the following bill; which was referred to the Committee on the Judiciary

To prohibit civil liability actions from being brought or continued against manufacturers, distributors, dealers, o r importers of firearms or 
ammunition for damages or injunctive or other relief resulting from the misuse of their products by others.

Be it enacted by the Senate and House o f  Representatives o f  the United States o f  America in Congress assembled,

S E C T IO N  1. S H O R T  T I T L E .

This Act may be cited as the 'Protection of Lawful Commcr „e in Arms Act’.

S E C . 2. F IN D IN G S ; P U R P O S E S .

(a) Findings- The Congress finds the following:

IN T H E  HOU SE O F R EPR ESEN TA TIV ES

F e b r u a r y  15, 2005

A B IL L

(1) The Second Amendment to the United States Constitution provides that the right of the people to keep and bear arms shall not be 
infringed.

(2) The Second Amendment to the United States Constitution protects the rights o f individuals, including those who are not members 
o f a militia or engaged in military service or training, to keep and bear arms.



(3) Lawsuits have been commenced against manufacturers, distributors, dealers, and importers o f firearms that operate as designed 
and intended, which seek money damages and other relief for the harm caused by the misuse o f firearms by thjrd parties, including 
criminals.

(4) The manufacture, importation, possession, sale, and use of firearms and ammunition in the United States are heavily regulated by 
Federal, State, and local laws. Such Federal laws include the G un Control Act o f  1968, the National Firearms Act, and the Arras 
Export Control Act.

(5) Businesses in the United States that are engaged in interstate and foreign commerce through the lawful design, manufacture, 
marketing, distribution, importation, or sale to the public o f firearms or ammunition products that have been shipped or transported in 
interstate or foreign commerce are not. and should not, be liable for the harm caused by those who criminally or unlawfully misuse 
firearm products o r ammunition products that function as designed and intended.

(6) The possibility o f imposing liability on an entire industry for harm that is solely caused by others is an abuse of the legal system, 
erodes public confidence in our Nation's laws, threatens the diminution of a basic constitutional right and civil liberty, invites the 
disassembly and destabilization of other industries and economic sectors lawfully competing in the free enterprise system o f  the 
United States, and constitutes an unreasonable burden on interstate and foreign commerce of the United States.

(7) The liability actions commenced or contemplated by the Federal Government, States, municipalities, and private interest groups 
and others arc based on theories without foundation in hundreds o f years o f the common law and jurisprudence of the United States 
and do not represent a bona fide expansion of the common law. The possible sustaining of these actions by a maverick judicial officer 
or petit jury would expand civn liability in a manner never contemplated by the framers o f the Constitution, by the Congress, or by the 
legislatures of the several States. Such an expansion o f liability would constitute a  deprivation o f the rights, privileges, and immunities 
guaranteed to a citizen o f the United States under the Fourteenth Amendment to the United States Constitution.

(8) The liability actions commenced or contemplated by the Federal Government. States, municipalities, private interest groups, and 
others attempt to use the judicial branch to circumvent the legislative branch of the Government by regulating interstate and foreign 
commerce through judgments and judicial decrees, thereby tlireatening the separation of powers doctrine and weakening and 
undermining important principles o f federalism. State sovereignty, and comity among the several States.

(b) Purposes- The purposes of this Act arc as follows:

(1) To prohibit causes o f action against manufacturers, distributors dealers, and importers of firearms or ammunition products, and 
their trade associations, for the harm solely caused by the crimin v  unlawful misuse of firearm products or ammunition products by 
others when the product functioned as designed and intended.

(2) To preserve a  citizen's access to a supply of firearms and ammunition for all lawful purposes, including hunting, sclf-dcfcnsc, 
collecting, and competitive or recreational shooting.

(3) To guarantee a citizen's nghts, privileges, and immunities, as applied to the States, under the Fourteenth Amendment to the United 
States Constitution, pursuant to section 5 of that Amendment.

(4) To prevent the use of such lawsuits to impose unreasonable burdens on interstate and foreign commerce.

(5) To protect the right, under the First Amendment to the Constitution, o f manufacturers, distributors, dealers, and importers of 
firearms or ammunition products, and trade associations, to speak freely, to assemble peaceably, and to petition the Government for a 
redress o f their grievances.

(6) To preserve and protect the separation o f powers doctrine and important principles o f federalism. State sovereignty, and comity 
among the several States.

(7) To exercise the power o f Congress under article IV, section 1 of the United States Constitution to carry out the full faith and credit 
clause.

SEC. 3. PROHIBITION ON BRINGING OF QUALIFIED CIV IL LIABILITY ACTIONS IN FEDERAL OR STATE 
COURT.

(a) In General- A qualified civil liability action may not be brought in any Federal o r State court.

(b) Dismissal o f Pending Actions- A qualified civil liability action that is pending on the date o f the enactment o f this Act shall be dismissed 
immediately by the court in which the action was brought or is currently pending.

SEC. 4. DEFINITIONS.

In this Act:

(1) ENGAGED IN THE BUSINESS- The term 'engaged in the business' has the meaning given that term in section 92 l(a)(21) of title 
18, Uniied States Code, and, as applied to a seller o f ammunition, means a person who devotes time, attention, and labor to the sale of 
ammunition as a regular course of trade or business with the principal objective of livelihood and profit through the sale or distribution
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(2) MANUFACTURER- The term 'm anufacturer' means, with respect to a qualified product. > person who is engaged in the business 
o f  manufacturing the product in interstate or foreign commerce and who is licensed to engage in business as such a manufacturer 
under chapter 44 o f title 18, United States Code.

(3) PERSON- The term ‘person’ means any individual, corporation, company, association, firm, partnership, society, joint stock 
company, or any other entity, including any governmental entity.

(4) QUALIFIED PRODUCT- The term ‘qualified product’ means a firearm (as defined in subparagraph (A )  or (B) of section 921(a)
(3) of title 18, United Stales Code), including any antique firearm (as defined in section 921 (a)( 16) o f such title), or ammunition (as 
defined in section 92 l(a)( 17)(A) o f such title), or a component part of a firearm or ammunition, that has been shipped or transported in 
Interstate or foreign commerce,

(5) QUALIFIED CIV IL LIABILITY ACTION-

(A) IN GENERAL- The term qualified civil liability action’ means a civil action or proceeding or an administrative proceeding 
brought by any person against a manufacturer or seller of a qualified product, or a trade association, for damages, punitive 
damages, injunctive or declaratory relief, abatement, restitution, fines, or penalties, or other relief, resulting from the criminal or 
unlawful misuse o f a qualified product by the person or a third party, but shall not include--

(i) an action brought against a transfer or convicted o f an offense under section 924(h) o f  title 18, United States Code, or a 
comparable or identical State felony law, by a party directly harmed by the conduct o f which the transferee is so 
convicted;

(ii) an action brought against a seller for negligent entrustment or negligence per sc;

(iii) an action in which a manufacturer or seller of a qualified product knowingly violated a State or Federal statute 
applicable to the sale or marketing of the product, if the violation was a proximate cause of the harm for which relief is 
sought, includ ing-

(I) any case in which the manufacturer or seller knowingly made any false entry in, or failed to make appropriate 
entry in, any record required to be kept under Federal o r State law with respect to the qualified product, or aided, 
abetted, or conspired with any person in making any false or fictitious oral or written statement with respect to any 
fact material to the lawfulness o f  the sale or other disposition of the qualified product; or

(II) any case in which the manufacturer or seller aided, abetted, or conspired with any other person to sell or 
otherwise dispose o f  the qualified product, knowing, o r having reasonable cause to believe, that the actual buyer of 
the qualified product was prohibited from possessing o r receiving a firearm or ammunition under subsection (g) or 
(n) o f section 922 o f title 18. United States Code;

(iv) an action for breach o f  contract or w ananty in connection with the purchase o f the product, or

(v) an action for death, physical injuries, or property damage resulting directly from a defect in design or manufacture of 
the product, when used as intended or in a reasonably foreseeable manner, except that if the discharge of the product was 
caused by a volitional act that constituted a criminal offense, then such act shall be considered the sole proximate cause of 
any resulting death, personal injury, o r property damage.

(B) NEGLIGENT ENTRUSTMENT- As used in subparagraph (A)(ii), the term ‘negligent entrustment’ means the supplying of 
a qualified product by a seller for use by another person when the seller knows, or reasonably should know, the person to whom 
the product is supplied is likely to. and docs, use the product in a manner involving unreasonable risk o f physical injury to the 
person or others.

(C) RULE OF CONSTRUCTION- The exceptions set forth in clauses (i) through (v) o f subparagraph (A) shall be construed so 
as not to be in conflict, and no provision of this Act shall be construed to create a public or private cause o f  action or remedy.

(6) SELLER- The term ‘seller’ means, with respect to a qualified product-

(A) an importer (as defined in section 921(a)(9) o f  title 18, United States Code) who is engaged in the business as such an 
importer in interstate or foreign commerce and who is licensed to engage in business as such an importer under chapter 44 o f 
title 18, United States Code,

(B) a dealer (as defined in section 92 l(a)( I I )  o f title 18. United States Code) who is engaged in the business as such a dealer in 
interstate or foreign commerce and who is licensed to engage in business as such a dealer under chapter 44 of title 18, United 
States Code; or

o f ammunition

(C) a person engaged in the business of se.ling ammunition (as defined in section 9 2 l(a)( 17)(A) o f title 18, United States Code) 
in interstate or foreign commerce at the wholesale o r retail level.
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(7) STATE- The term 'Slate' includes each of the several States of the United States, the District of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands. Guam. American Samoa, and the Commonwealth o f the Northern Mariana Islands, and any other 
territory or possession of the United States, and any political subdivision o f any such place.

(8) TRADE ASSOCIATION- The term 'trade association’ means any corporation, unincorporated association, federation, business 
league, or professional or business organization--

(A) that is not organized or operated for profit, and no part o f the net earnings of which inures to the benefit of any private 
shareholder o r individual;

(B) that is an organization described in section 501(c)(6) o f the Internal Revenue Code o f 1986 and exempt from tax under 
section 501(a) o f such Code; and

(C) 2 or more members o f which are manufacturers or sellers o f a qualified product.

(9) UNLAWFUL MISUSE- The term 'unlawful misuse’ means conduct that violates a statute, ordinance, or regulation as it relates to 
the use o f a  qualified product.
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NEWS RELEASE

Lawsuit Against Firearm Industry Thrown Out of Ohio Court

NRA hails dismissal "with prejudice " as firs t o f  many proving lack o f  merit o f  suits brought by greedy lawyers and scapegoating mayors

(W ASHINGTON, DC) -  Municipal lawsuits that attempt to hold lawful, legitimate manufacturers liable for criminal misuse of their products have 
no legal ment. That is the message of today's decision by an Ohio state judge in dismissing with prejudice the suit Filed by Cincinnati - the first 
such lawsuit to reach court disposition.

"This is a major victory for those who believe, as NRA members believe, that we must hold criminals accountable for their crimes." said James J 
Baker, executive director o f NRA's Institute for Legislative Action. "And this dismissal is a major blow for the greedy attorneys seeking enormous 
contingency fees and for the mayors seeking scapegoats to blame for their own failure to enforce current laws and prosecute violent criminals. Wc 
arc confident that other cities that have filed such reckless lawsuits will soon hear the same message."

Baker noted that most Americans oppose these types o f lawsuits. "In poll after poll, the vast majority o f Americans believe these suits are wrong," 
Baker said. ”T he very notion o f trying to hold a third party that operates in total compliance with the law responsible for the deviant, criminal 
actions o f  another is a notion that flies in the face of common sense and our system of American jurisprudence."

*r ..c decision to dismiss the case "with prejudice" means the City of Cincinnati cannot attempt to amend and refile the suit. The defendants include 
Sturm Ruger & Co., Bcretta Corp. U S A., and Colt’s Manufacturing Co

"I comm end Judge Ruchlman for understanding the Constitutional importance of the separation of powers, and for cle; ly stating that policy issues 
are reserved to the legislature," Baker said. The opinion stales that, ’’the City's complaint is an improper attempt to have this Court substitute its 
judgement for that o f  the legislature ... only the legislature has the power to engage in the type of regulation that is being sought by the City here. 
Moreover, the City's req u es t... exceeds the scope of its municipal powers and ... violates the Commerce Clause o f the U: -d Slates Constitution."

During the past year, the NRA has successfully worked to enact legislation in thirteen stales to prohibit municipalities from filing such frivolous 
lawsuits against firearms manufacturers. Included are Georgia and Louisiana, stales in which such suits had been filed. Baker said NRA would 
continue that legislative effort next year, an effort that is drawing greater support as it has become more evident that the suits lack merit.

For m ore inform ation, see H REF="http://www.FreeRepublic.com/perI/redirect?u=http% Ji 4>2F%2Fnraila.org%2Fresearch% 
2F19990825-LawsuiiPreemption-001.shtml">"Ju nk Lawsuits" Against Gun Makers.

Hiring difficulty finding ILA related info? To our f ACj Short

NRAlLA org It immunised for lhe NRA by 
M Mtui tt»uL ilka tPuicJuiv'nvi'oiL̂ c out:

Homepage established 1994 by the NRA Institute for Legislature Action 
11250 W.pks Milt Rood. Fstrf.i. VA 22030
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Bob Evans
Republic an Congressional Candidate *i Tom Lontot for 2000 

340 Foencer Sc.
SF. CA 94112 
413 )34-9923

Please nop by my csmpaign web site and support • 2000 Congressional Candidate (hoi has cite bails to stand up for die 2nd Amendment and die Constitution1 

Click here to enter BOB EVANS FOR L?.S. CQNGRLSS
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To: Bob Evans
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News
C a lifo rn ia  C itie s  C a s e s  A g a in s t  F i r e a rm s  I n d u s t r y  R e je c te d  o n  A p p e a l
C o u r t  r u le s  t h a t  " u n f a ir  t r a d e  p r a c t ic e ” a n d  " p u b lic  n u is a n c e "  la w s u i ts  w e r e  p ro p e r ly  d is m is s e d  b y  t h e  tr ia l 
c o u r t .

SOUTHPORT, CT -- F eb rua ry 11, 2C05 -  S tu rm , R uge r & C om pany , In c . , (NYSE: RGR) th e  n a tio n ’s la rg e s t fire a rm s 
m an u fa c tu re r, Is p leased to announce th a t on Feb rua ry 10, 2005 , th e F irs t A ppe lla te D is tr ic t, D iv is ion One, In th e C ou rt 
o f Appea ls o f th e S ta te  o f C a lifo rn ia , u nan im ous ly a ff irm e d th a t th e "u n fa ir tra d e p ra c tic e " and "pu b lic nu isance " 
law su its filed by San Franc isco , Berke ley , S ac ram en to , Los Ange les, C om p to n , In g lew ood , and W est H o llyw ood , and the 
coun tie s o f San M ateo and A lam eda , were p ro p e r ly d ism issed by the tr ia l c o u r t ( In re F irea rm s Cases. The People e t al. 
v. A rcad ia Mach ine & Too l. In c . Et a l.. No.'s A 10 J21 1 , A 105309 , Jud ic ia l C ounc il C oo rd in a tio n P roceed ing No, 4095 , 
dec ided 2 /1 0 /0 5 ) .

Th is is th e  la te s t in a long s tr in g o f cases a t bo th th e tr ia l and appea ls c o u r t le ve ls ho ld in g th a t m an u fa c tu re rs o f 
la w fu lly -s o ld , n on -d e fe c tive fire a rm s are n o t lega lly a t fa u lt i f these p ro d u c ts are sub seq u en tly Ille ga lly acqu ire d o r 
m isused by c rim ina ls .

In  d ism iss in g p la in t i f fs  c la im s aga in s t fire a rm s m an u fa c tu re rs and d is t r ib u to rs , th e Appea ls C ou rt s ta te d , "W e conc lude 
th a t endo rs in g th e th e o ry In th is case w ou ld s tre tc h the a lre a d y expans ive bounda rie s o f th e  UCL (C a lifo rn ia 's U n fa ir 
C om pe tit io n A c t) beyond any p rin c ip le d read ing o f th e  s ta tu te . In a dd it io n , supe rv is io n o f th e sweep ing m easures 
so u g h t w ou ld be a Hercu lean ta sk fo r co u rt o v e rs ig h t ."

The c o u rt con tin ued , "N o ev idence In th is case h in ts th a t any o f the m a n u fa c tu re r de fe n d a n ts p ro v id ed weapons to 
c rim in a ls o r fa iled to p ro p e r ly reco rd sales o r did any o f th e o th e r acts th a t p la in tif fs  cha ra c te riz e as h ig h - r is k bus iness 
p ra c tice s . They d id n o t con tro l the w ro n g fu l acts o r encou ra ge o th e rs to  engage in que s tio na b le acts . N e ith e r d id th e y 
change th e ir bus iness p ra c tice s to avo id p roposed re g u la t io n s o r adv ise re ta ile rs on ways to c irc um ve n t th e law , The 
reco rd in th is case show s th a t the o n ly bus iness p ra c tice th a t these d e fe n d a n ts engage in is th e m anu fa c tu re and sale 
o f fire a rm s to dea le rs th a t are licensed as such by th e  fe d e ra l g o ve rnm en t. P la in tif fs have c ited no cases fin d ing a 
m an u fa c tu re r has engaged In an u n fa ir p ra c tice so le ly by le g a lly se llin g a non -d e fe c tiv e  p ro d u c t based on ac tion s ta ken 
by e n t it ie s fu r th e r a lo n g the cha in o f d is tr ib u t io n . Even p la in t i f fs ' e xp e rts cou ld n o t p re se n t an e v id e n tia ry lin k be tw een 
the m an u fa c tu re r o f a fire a rm  and a re ta il gun dea le r w ho so ld guns th a t ended up in c rim in a l c ircum s tan ces ."

“ E s tab lish ing pub lic po licy is p r im a r ily  a le g is la tiv e fu n c t io n and no t a ju d ic ia l fu n c tio n , espec ia lly in an area th a t Is 
sub je c t to heavy re g u la tio n . None o f th e ev idence p re sen te d by p la in tif fs s u p p o r t th e conc lus ion th a t a m an u fa c tu re r 
w ho does no t u nd e rta k e the k ind o f in ve s tig a t io n and rem ed ia l ac tion u rged by p la in tif fs and th e ir e xp e rts has engaged 
in an u n fa ir p ra c tic e ", con tin u ed th e cou rt.

The c o u r t conc luded , 'T h e  case has p rog ressed beyond th e  p lead ing s tage and th e p la in tif fs  have been unab le to 
p roduce evidence to show the ex is tence o f a tr ia b le  issue o f m a te r ia l fa c t on th e p leaded th e o r ie s .. .P la in tif fs ' pub lic 
nu isance cla im fa ils fo r lack o f any ev idence o f cau sa tio n . T h e ir c om p la in t a tte m p ts  to reach to o fa r back in the cha in o f 
d is tr ib u t io n  w he re it ta rg e ts th e m an u fa c tu re r o f a lega l, n o n -d e fe c tiv e  p ro d u c t th a t la w fu lly d s tr lb u te s its p ro duc t on ly 
to th o se buye rs licensed by th e  fede ra l g o v e rnm en t."

S tu rm , Ruger P re s id en t and Genera l C ounse l, S tephen L. S an e tt i c om m en te d , " I t shou ld be appa re n t by now th a t, a fte r 
a lm o s t seven yea rs o f in te n s ive and cos tly lit ig a tio n w h ich has bu rdened bo th ta xpa ye rs and in d u s try a like , th e tim e 
has to com e fo r p la in t i f fs  to abandon th e ir adve rsa r ia l p o s itio n aga in s t o u r In d u s tr - p a r tic u la r ly  a t a tim e when na tio n a l 
s e c u r ity Is a t s ta ke ."

"U n fo r tu n a te ly , a t th e behes t o f zea lous agenda -d rive n o rg a n iz a tio n s , som e m ayo rs seem de te rm in e d to con tin u e such 
lit ig a t io n  abuse desp ite p rio r c o u r t ru lin g s . The on ly su re w a y to fin a lly  s top th is w a s te fu l lit ig a tio n is sw if t e n a c tm en t o f 
th e p ro te c t io n o f Law fu l C omm erce in A rm s A c t as p a r t o f needed to r t law re fo rm  to be cons ide red by Cong ress ."

"C o u rt a fte r co u rt has found ou r respons ib le sales and m a rk e tin g  p ra c tice s in th is h e a v ily - re g u la te d In d u s try to be
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a pp ro p r ia te  and lega lly co rre c t. V io le n t c rim e Is a t a tw e n ty y e a r low , and fire a rm s acc iden ts are a t an a ll- t im e  low , due 
a t leas t in p a rt on m any vo lu n ta ry e ffo r ts o f th e respons ib le fire a rm s in d u s try ," he con tin u ed .

"Le t's w o rk to g e th e r w ith  law en fo rcem en t on p ro ven p ro g ram s to su re ly and sw if t ly  p ro se cu te c rim in a ls who abuse 
fire a rm s , and to he lp educa te law fu l fire a rm s ow ne rs on p ro p e r fire a rm s sa fe ty m easu res , to keep the se tre n d s go ing in 
th e r ig h t d ire c t io n ," S ane tti conc luded.

S tu rm , Ruge r Is th e n a tio n 's lead ing m an u fa c tu re r o f h ig h -q u a lity  fire a rm s fo r re c re a tio n and law en fo rcem en t, and a 
m a jo r p ro d u ce r o f p rec is ion stee l and tita n iu m  in ve s tm e n t cas tin g s com ponen ts fo r con sum e r in du s tr ie s . S tu rm , Ruger 
is headqua rte re d In S ou th p o rt, CT, w ith p lan ts and found rie s loca ted in N ew po rt, NH and P resco tt, AZ .

Find th is  a r tic le  a t:
http://www.shootingtimes.com/firearm021105

http://www.shootingtimes.com/firearm021105
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The Nation
Federal Judge Dismisses NAACP Suit Against Cun Industry
By Jeff Johnson
CNSNews.com Congressional Bureau Chief 
July 21. 2003

Capitol Hill (CNSNews.com) - The latest attempt by opponents o f the Seconu Amendment to hold the firearms industry responsible for the 
actions of individuals who misuse ,uns to commit crimes failed Monday. The U.S. District Court for the Eastern District o f New York accepted a 
May 14 advisory jury ruling against the National Association for the Advancement of Colored People (NAACP) and several anti-gun groups that 
joined in the lawsuit.

Lawrence Keane, vice president and general counsel of the National Shooting Sports Foundation (NSSF), said Senior Federal District Judge Jack 
B. Weinstein did the right thing but went about doing it the wrong way.

"We are clearly pleased by the ultimate outcome of the case." Keane said. "We arc, of course, disappointed, but not all that surprised by the route 
that Judge Weinstein takes because we think that the decision ... ignores New York law and is a slap in the face to the findings of the advisory 
jury."

After hearing six weeks of testimor,,. an advisory jury found that none of the firearm industry defendants had created a "public nuisance" as 
claimed by the NAACP, Weinstein rejected the jury's finding, but. based on the same testimony, still dismissed the case because, he said, the 
NAACP failed to prove that it had suffered any "special injury” as a result o f the defendants' actions.

The NAACP filed the suit in 1999 - with the help of the Brady Center to Prevent Gun Violen-e (formerly Handgun Control. Inc.), the Violence 
Policy Center (VPC) and other anti-gun organizations - attempting to the hold the gun industry liable for what it called "marketing practices that 
resulted in a proliferation of handguns in many communities.”

The NAACP did not return calls seeking comment prior to the deadline for this report.

Federal judge hears case, but state law applies in 'diversity jurisdiction

As a federal judge, Weinstein presided over the case under federal "diversity jurisdiction" rules that allow federal courts to hear suits in which 'he 
defendants and plaintiffs do not reside in the same jurisdiction. Although the case is heaiu in federal court, the judge is bound by the laws of the 
state in which the suit is filed.

The appellate division of the New York Supreme Court ruled June 24 that manufacturers of lawful and non-defective products such as firearms 
cannot be sued under New York law for allegedly creating a "public nuisance" when criminals misuse those products.

"The lawful manufacture, marketing and sale of a defect-free product in a highly regulated activity (is) far removed from the downstream, 
unlawful use of handguns," the appeals court said, adding "that courts are the least suited, least equipped and thus the least appropriate branch ot 
government to regulate and micro-managc the manufacturing, marketing, distribution and sale of handguns."

The decision upheld an August 2001 ruling in which New York Supreme Court Justice Louis York also dismissed the lawsuit against the gun 
industry filed by New York Attorney General Eliot Spitzer. York also found that Spitzer failed to tie the industry directly to the alleged "public 
nuisance" created by criminals misusing firearms.

"It is obvious that the parties most directly responsible for the unlawful use of handguns." York wrote, "are the individuals who unlawfully use 
them."

Firearms industry believes suits intended to legislate through the courts

In a press release following the May 14 jury recommendation, the NSSF called the NAACP lawsuit "an attempted end-run around Congress and 
state legislatures.”

"This case is also an unconstitutional attempt by this court and radical, anti-g'in zcaiots - who are orchestrating and funding this lawsuit - to impose 
through litigation a gun control agenda repeatedly rejected by Congress and rot supported by most Americans." the NSSF stated.

Erich Pratt, communications director for Gun O w ncs of America, told CNSNews.com that he believes anti-Second Amendment forces have an 
even more sinister, underlying agenda.

"They've failed at enacting many of the gun control proposals they've sought, and so now, they're using the court to try to force the gun makers to 
impose these gun controls upon themselves," he said, "or they're trying to put the gun makers out of business."

The NAACP announcement of the lawsuit on July 12,1999, lends credence to Pratt's latter assertion.

“And so. the NAACP will be filing litigation this week in the United States District Court against uic gun industry in an effort to break the backs 
of those who help perpetuate this over saturation of weapons in our communities," the group's president, Kweisi Mfume, said. (Emphasis added.)

Pro-gun groups say legislation needed to stop 'frivolous suits'
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In a press release responding to the May 14 recommendation, Mfume expressed "disappointment" at the jury's ruling against his group

"When you consider that Congress is now moving to pass legislation that would prohibit lawsuits such as ours," he said, “it's only a matter o f time 
before more innocent Americans become victims o f  violence as a result o f the availability o f  illegal weapons."

The NSSF believes, however, that lawsuits attempting to hold gun makers and dealers responsible for acts committed by criminals "will not stop a 
single crime from occurring."

"The unfair abuse of our legal system - to burden nnocent people ar,o law-abiding companies with tremendous costs to defend their innocence • 
points to the reason legislation now awaiting Senate action must be passed," Keane said.

The legislation to which Mfume and Keane referred is the Protection of Lawful Commerce in Arms Act (S. 659), which has 54 cosponsors and 
passed the House by a vote o f 285-140.

In a newspaper advertising campaign begun last Thursday in the N ew  Y o rk  Tim e s  , the Brady Center claims the bill will "let gun dealers get away 
with murder.”

"Quietly sneaking through the United States Senate is an outrageous bill which will slam the courthouse door shut on countless victims o f gun 
cnmes," the ad argues. "Believe it or not. this bill...actually immunizes negligent gun dealers and gun makers against lawsuits."

The ad also charges that the bill "is a 'Stay out o f  Court Free' pass, exempting the gun industry from lega! rules that bind every other industry in 
America."

Pratt told CNSNcws.com that the Brady Campaign has either not read the proposed law or is intentionally misrepresenting its content to the 
public.

“Their ad is entirely ignorant and cutrag'-ous," he said, "and flies in the face o f reality."

The NSSF agrees.

"(TJhis popular legal reform does not grant any special protection or blanket immunity for firearms manufacturers." the group said in a statement 
about the bill. “Contrary to what groups like the Brady Center to Prevent Handgun Violence claim, it would not stop injured parties from bringing 
legitimate lawsuits, on well-established legal theories, against members o f the firearms industry."

The NSSF argues that "a plaintiff truly injured by a defective product, an illegally sold firearm or a firearm sold by a dealer to an irresponsible 
person would still be able to bring a lawsuit against a firearm manufacturer or deale "

A Congressional Research Service (CRS) summary of the bill is nearly identical to the NSSF interpretation.

According to the CRS, the Protection o f Lawful Commerce in Arms act would only block or require to be dismissed lawsuits "against a 
manufacturer or seller o f a firearm, ammunition or a  component of a firearm that has been shipped or transported in interstate or foreign 
commerce, or against a trade association ot such manufacturers or sellers, fo r dam ages resu lting  from  the crim inal o r unlaw ful m isuse of a 
f i re a rm (E m p h a s is  added.)

The proposal would specifically allow lawsuits to continue or be filed in the future:

• Against a seller for negligence per se, or negligent entrustment:
• For physical injuries or property damage resulting directly from a defect in design or manufacture of the firearm when used as intended;
• Against anyone who transfers a firearm knowing that it will be used to commit a cnm e o f  violence or a drug trafficking crime;
• Against a manufacturer o r seller o f  a firearm who willfully violated a state or federal statute applicable to the sale or marketing of the 

firearm [if] the violation was a p u  ximate cause of the harm for which relief is sought; or
• For breach of contract or wan-anty in connection with the purchase o f the firearm.

Courts would be required to examine the claims made in a lawsuit against any o f the parties covered by the bill. Only if the suit claimed "damages 
resulting from the criminal or unlawful misuse o f  a firearm" would the judge be required to dismiss the suit. All other claims would proceed.

Pratt said the continued attempts by anti-gun forces to use lawsuits to obtain what they can't get through legislation make passage of the Protection 
of Lawful Commerce in Arms act vital.

"Hie bottom line is," he concluded, "it's simply wrong to punish gun makers for selling a legal and constitutionally protected product in a  lawful 
manner.

L isten to audio for this storv.

E-m ail a news tip to J e f f  Johnson .
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Senator Hollis French

Capitol Room 504 
465-3892 
465-6595 fax

M E M O R A N D U M

Date: April 26, 2006

To: Senator Ralph Seekins, Chair
Senate Judiciary C o m m it tp i - :^ ^

From: Senator Hollis French^

RE: Request for Hearing - SJR 17 -  “Urging the United States
Department of Justice and the Alaska Department of Law to identify 
all natural resource damages from the Exxon Valdez oil spill that 
were unanticipated at the time of the 1991 settlement, to develop 
plans to remedy the damages, and to present the ExxonMobil 
Corporation with a request for the lull $100,000,000 that is available 
through the "Reopener for Unknown Injury" clause of the 1991 civil 
settlement to carry out these plans.”

This is a request that you schedule a hearing on SJR 17 -  “Urging the United 
States Department o f Justice and the Alaska Department o f  Law to identify 
all natural reso”n-e damages from the Exxon Valdez oil spill that were 
unanticipated at the time o f the 1991 settlement, to develop plans to remedy 
the damages, and to present the ExxonMobil Corporation with a request for 
the full $100,000,000 that is available through the 'Reopener for Unknown 
Injury" clause o f the 1991 civil settlement to can y  out these plans.”

I have attached a copy o f  the bill, the fiscal note, the sponsor statement and 
backup material for your use. Please feel free to contact my office if you 
have any questions.



A l a s k a  S t a t e  L e g is l a t u r e

S e n a t o r  H o l l is  F r e n c h

SJR 17 Exxon Valdez Reopener

Sponsor Statement

SJR 17 urges the Uniled States Department o f Justice or the Alaska Department of Law 
to pursue the $100 million made available for mitigation o f unanticipated damages 
stemming from the 1989 Exxon Valdez oil spill. The 1991 civil settlement contains a 
"Reopener for Unknown Injury” clause which provides that between Septem ber 1, 2002 
and September 1. 2006, the governments can request an additional $100 million from the 
Exxon C< iporation if they determine that the spill had caused substantial, unanticipated 
harm, and present a cost-effective plan to remedy that harm. This provision is on top of 
the $900 million already paid for civil recovery, $100 million in criminal restitution, and 
a $25 million fine. This will not affect the ongoing litigation regarding the over $5 
billion Exxon owes to individual Alaskans in punitive damages. The resolution also 
requests an update on or before March 24. 2006, the 17,h anniversary o f the spill, from the 
Attorneys General of Alaska or the United States regarding the status of this claim.

Since the spill and settlement, scientists funded by the initial payments have determined a 
number o f unanticipated injuries to the spill zone. One major result of the spill that did 
not become evident until after the settlement was the 1993 c a s h  o f the honing 
population. Scientists since that time have determined that crude oil affected the 
reproductive processes o f the herring, which explains the delayed onset o f the population 
crash. O ther significant discoveries regard lingering oil. A number of beaches in Prince 
William Sound still contain significant amounts of oil that has yet to biodegrade as 
expected. Since the spill and settlement, scientists have also realized the toxicity of crude 
oil to wildlife, a danger that was underestimated at the time. These issues, among others, 
show the necessity of these additional funds to restore these areas to health.

The Kenai Peninsula Borough, Kodiak Island Borough, and City of Cordova have already 
passed resolutions in support of this action.

.Iiiiiniirx Mux: Stale Capitol • Juneau. Alaska WHO I • (907) 465-3X92 • I tX(>(i| 465 3X92 • Fav |907) 465-6595 
.Inw  lhrrmbrr: 716 West 4tli Avenue • Anchorage. Alaska 99501 • i')07t 269-0234 • Fax: (907) 269 023X

Senaloi llollis Frenchtn lei:is.state akus



FISCAL NOTE
STATE OF ALASKA
2006 LEG IS LA T IV E SESSION

R e v is io n  D a te /T im e  (N o te  if co rrec tio n ): 
Title Exxon Valdez Spill Damages

Dept. A ffected:
|RDU
Component ________

Fiscal Note Number:
Bill Version:
(S) Publish Date:

CSSJR 17(RES) 
4/27/06

All

Sponsor
Requester

Sen. French
Senate Resources Comm ittee Component No.

Expenditures/Revenues (T h o u s a n d s  o f D o llars)
Note: Amounts do not include inflation unless otherw ise noted below
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Persona l Services
T ravel
Contractua l
Supplies
Equ ipment
Land & Structures
G rants & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

(CAPITAL EXPENDITURES I I I I

CHANGE IN REVENUES ( __ ) | |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
O the r (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-tim e
Temporary

ANALYSIS: {Attach a sep ate paqe if necessary)

T h is  re so lu tio n  w ou ld  n o t h a v e  a  fisca l im p a c t o n  a n y  s t a te  a g e n c y .

Prepared by: 
D ivision

Approved by: 
Agency

Jack Kreinheder, Senior Analyst Phone 465-4676
O ffice o f Management and Budget Date/T ime 4/17/06 1:22 PM

Cheryl Frasca, D irector Date 4/17/2006
O ffice o f Management and Budget

(Rewsod 3*7/2005 OMB) Page 1 of 1
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WASHINGTON AT WORK; In Exxon Deal, Transportation 
Chief Wins Another One for the Presided
By KEITH SCHNEIDER, SPECIAL TO THE NEW Y ORK TIMES (NYT) 1673 words
Published: March 21.1£ d1

W ASH INGTO N , March 20 -

A week ago Tuesday, Lawience G. Rawl, the chairman of Exxon, flew to Washington. In an informal 
ceremony at the Justice Department just before midnight he signed a $1.1 b illion settlement that he 

hoped would put the nation's woist oil spill, and the two years o f c ivil and criminal cases that followed, 
behind him and his company.

Standing with M r. Raw l, Gov. Walter J. Hickel of Alaska and fv,e lawyers for the Department of Justice 
was Transportation Secretary Samuel K. Skinner.

Once again Mr. Skinner had pulled it out for the White H ;e, bringing to a successful conclusion talks 
that by all accounts could easily have tipped the other way.

"1 viewed my job  . s a facilitator," said Mr. Skinner, a former United States Attorney from Chicago. 

"You had a huge amount of egos and interests that had to be blended together.

"In my experience I've found that if  the principals don't want to settle they look for an opportunity to 

get out In this case everybody wanted a deal because they Knew the alternatives didn't make sense."

A 52-year-old lawyer and protege of James R. Thompson, the former Governor o f Illino is who at one 

time was considered as a potential national Republican figure himself, M r. Skinner has made his career 

in the capital handling domestic political issues without embarrassing the President. His background as 

a litigator has helped. So has his instinct for the spotlight and his good feel for the Washington social 
circuit. In Response to Disasters

When the tanker Exxon Valdez struck a reef in Prince W illiam  Sound in Alaska on March 24, 1989, 

sp illing 11 m illion gallons of Alaska crude into the sounu and turning beaches into a chaos of oil- 

soaked birds and dying otters, it was Mr. Skinner who was dispatched to supervise the Government's 
response.

Earlier that month, when machinists at Eastern Airlines went on strike, President Bush tapped Mr. 

Skinner instead of Elizabeth Dole, then Secretary of Labor, to handle the strike. Mr. Skinner's advice to
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the President: stay out of the struggle.

In September 1°89 Hurricane Hugo swept through the Caribbean and struck the mainland in South 

Carolina, k illin g  24 Americans and causing immense property damage. A month later a powerful 

earthquake hit the San Francisco Bay area, k illin g  59 people. In both disasters M r. Skinner was called

in.

Now there is the Exxon deal. W ith his company facing a crim inal trial in April and c iv il litigation 

afterwards being prepared by the Justice Department, Mr. Rawl had been ready for months to talk. "It’s 

been a burden to us," the Exxon chairman said in a news conference on March 13 in Irv ing , Tex. Eager 
for a Settlement

Governor Hickel, an independent, wanted a consistent source of money to continue recovery work in 

Prince W illiam  Sound, the source of a prosperous fishing and tourism industry.

The Federal Government was eager to settle, too. The civil case against Exxon was expected to take at 

least five years to litigate, and in the criminal case, scheduled to begin April 10, the Justice Department 

was go ing to be testing new applications of environmental law. Nobody knew how a jury would 
respond.

"The cleanup efforts Exxon had made in the sound made a significant difference," M r. Skinner said. 

"Nature had also done a tremendous job  there. Scientists were telling everybody this was not a 
multibillion-dollar damage su it"

Mr. Rawl and Lee R. Raymond, Exxon's president, flew to Juneau, Alaska, on Jan. 15 at Governor 

Hickel's invitation. The state and the Federal Government had agreed three weeks earlier to work 

together, he told them. M r. Raymond called Mr. Skinner and told him that the Governor was seeking an 
agreement.

Mr. Skinner said he believed that a succes'ful negotiation was possible, but only if  it was conducted at 

the Cabinet level "I saio this case w ill not be settled by lawyers," Mr. Skinner said. "First of all, they 
don’t know how to settle it. Second, they have a built-in conflict o f interest. This could go on for years " 
The Chairman Cools His Heels

On Feb. 5 M . Rawl and M r. Raymond were asked to come to Washington for a meeting at the 

Commerce Department with the Federal and state negotiators: M r. Skinner; Manuel Lujan Jr., Secretary 

of the Interior; W illiam  K . Reilly , Administrator of the Environmental Protection Agency; John 

Knauss, Administrator of the National Oceanic and Atmospheric Adminstration; Governor Hickel and 
Charles E. Cole, the Alaska Attorney General.

Mr. Raw l, a combative executive whose four-year tenure as Exxon's chairman had been marred by the 

oil sp ill, was in a dour mood, several negotiators recalled. After being asked to wait outside a 

conference room for 30 minutes while the government officials finished a meeting, Mr. Rawl became 
furious.

"I went out twice and asked them to please be patient," said Thomas A. Campbell, general counsel of 

the National Oceanic and Atmospheric Administration, who organized the meeting. "Rawl said: 'Just 
tell them they don't need to take much time. What I'm going to say is short and sweet.' He was going to 
tell them he's had it, he'll see them in court."
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Mr. Skinner said that when the Exxon chairman entered the room he lashed out at the negotiators, 

saying he was sick and tired of how the company had been treated by the Government, the news media 

and the people o f Alaska. Exxon had spent $2 b illion to help clean up Pnnce W illiam  Sound, Mr. Rawl 

said, more than had ever been spent by any company for an environmental restoration project, and had 
received no credit.

Nobody responded until M r. Skinner disarmed M r. Rawl, according to participants.

"Look, Larry," said M r. Skinner, whose department includes the Coast Guard and who has developed a 

personal relationship with M r. Rawl in the two years since the spill. "Let's not relive it. I f  we do, we’ll 
never get past it."

Over the next 90 minutes, participants say, the broad outline o f a settlement of the c iv il claims was 

established. Follow ing Mr. Hickel's lead, the state and the Federal Government said they were looking 

for at least $1 b illion . Mr. Re illy  insisted that the settlement include $300 m illion more to be put into a 

special fund if  more damage was found, a provision that came to be known as the "reopener clause."

Mr. Raw l and Mr. Raymond said that they wanted the settlement to make Exxon immune to any more 

state and Federal claims, that they did not want to pay the money in a lump sum and that they hated the 
reopener clause.

Three more meetings were held in Washington in February and early March before lawyers were 

dispatched on March 3 to put the agreement into legal language. W ith Washington gripped by the 

Persian G u lf war, the group was able to work undistracted by reporters or environmental groups or 
other interests.

"This had to be handled by the principals only, and it had to be handled in a short period," Mr. Skinner 
said.

Through February, the talks were never far from collapse. "We knew the longer the discussions went on 
the harder it would be to put it together," the Secretary said.

Justice Department lawyers and other participants credit Mr. Skinner with keeping Exxon and 
government officials at the table.

When M r. Rawl and M r. Raymond almost walked out because of M r. Reilly's insistence that the 

agreement should have a reopener clause, Mr. Skinner told them the E.P.A. administrator's signature on 
the agreement was vital politically. Without it, the Secretary said, the Bush Administration and Exxon 
would have a hard time justifying the settlement to environmental groups.

And when Exxon insisted that Mr. Reilly be barred from attending a meeting on Feb. 24, Mr. Skinner 

assured Mr. Reilly that the Government would not negotiate something the E.P.A. administrator was 

unable to accept. In the end, Exxon and Mr. Reilly accepted a provision that called for the company to 

spend up to $100 m illion after the year 2001 if  more work in the sound was needed.

M r. Skinner also kept the White House informed. During a meeting at the White House, John H.

Sununu, the President's chief of staff, remarked that the $1.1 billion deal sounded "like an awful lot of 
money," Mr. Skinner said. But he assured Mr. Sununu that the agreement between the Government, 
Alaska and Exxon would be a good deal for everybody.

h t t p .V / s e l e c t .n v t im e s .c o m / s e a r r h / r p s f r i r f p H /o r t i r lA ^ r t t c - m n A  i » » « « «  -

http://http.V/select.nvtimes.com/searrh/rpsfrirfpH/ortirlA%5erttc-mnA


WASHINGTON AT WORK;In Exxon Deal, Transportation Chief Wins Another One fo r ... Page 4 of 4

Exxon and its shipping subsidiary pleaded guilty to four criminal misdemeanor violations of 

environmental law and agreed to pay a $100 m illion fine. It was the largest penalty ever assessed in a 

pollution case, more than three times higher than the $29.7 m illion that the Government collected in 

1990 for all environmental crimes. Even more, from the White House point of view, it makes good on 

Mr. Bush's campaign promise to penalize polluters.

From the state's point of view, the cost of the settlement, $1.1 b illion , w ill keep Exxon involved in the 
restoration of Prince W illiam  Sound for at least a decade.

Exxon, like any corporation tor person, for that matter), would have preferred not to spend any money. 
But M r. Rawl said last week that he thought the settlement was good for the company. Paid out 

annually over 10 years, the payments reach a maximum of $190 m illion this year, and then drop to $70 
m illion  each year from 1994 to 2001.

To a corporation with an annual revenue of $100 b illion , the cost o f the settlement each year is roughly 

the same as drilling two difficult offshore wells. "It w ill not curtail any of our plans," M r. Rawl said. 

Samuel Knox Skinner Bom: June 10, 1938. Hometown: Chicago. Education: B.S., University of 

Illino is ; J.D., DePaul University. Career Highlights: 1961-68, various positions with I.B .M .; 1968-75, 

served in the Office of the United States Attorney for the Northern District of Illino is ; 1975-77 United 

States Attorney for that District; 1977-89, private practice with law firm of Sidley &  Austin; 1984-88, 
chairman, Regional Transportation Authority o f Northeastern Illino is ; 1988, named Secretary of 
Transportation. Hobbies: F ly ing; golf.

Photo: "I viewed by job as a facilitator," said Transportation Secretary Samuel K . Skinner of Exxon's 

Justice Department settlement. "You had a huge amount of egos and interests that had to be blended 
together." (Marty Katz for The New York Times)
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February 2, 2006

Senator Hollis French 
State Capitol, Room 504 
Juneau, AK 99801-1182

Senator French:

As Mayor of Cordova, 1 strongly support SJR 17 and HJR29 urging the United States Department of 
Justice and the Alaska Department of Law to request the full SI00, XX),000 that is available through the 
“Reopener for Unknown Injury” clause of the 1991 civil settlemem from the ExxonMobil Corporation. 
As you arc aware, the residents of Cordova and the Prince William Sound natural resources were 
tremendously impacted in 1989 when the Exxon Valdtz went aground spilling approximately 11 million 
gallons of North Slope crude oil into our pristine waters. Many Inhering effects from that oil spill still 
remain today.

Independent research has shown without a doubt that several beacb a  in Prince William Sound still 
contain Exxon Valdet oil and it still remains highly toxic. This toxicity has affected the use of die beaches 
by locals for recreational and cultural uses. The Prince William Soi nd herring fishery collapsed in 1993 
when juvenile nccruitment herring, which were spawned shortly aft jt the oil spill, failed to survive to 
become viable spawning adult fish. Recruitment failures of Prince1 Villiam Sound herring remains a 
chronic problem. The Prince William Sound herring fishery at one • ime contributed between S3 million 
and $12 million a year to the Cordova economy. That once lucrativ 5 herring fishery no longer exists.

These arc just two examples of the lingering effects from the Exxor Valdez oil spill that no one could 
foresee in 1991. At this time, no one has an raswer on how to corre :t these lingering effects. The 
“Reopener for Unknown Injury" clause needs to be exercised so tht issues of lingering effects can be 
addressed.

I have attached a resolution that passed unanirr.uc l̂y oy the Cordov i City Council supporting the 
“Reopener for Unknown Injury” clause of tic settlement. The city supports your efforts to fulfill the 
intent of the 1991 civil settlement from the ExxonMobile Corporate m.

Mayor City of Cordova

TU.sb

Cc: Representative William Thomas
Senator Albert Kookesh

602 Railroad Avenue P.O. Box 1210 Cordova Alaska 99574 Telephone (907) 424-6200 Fax(907)424-6000
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C ITY  OF CORDOVA, ALASKA 
RESOLUTION 11-05-51

A RESOLUTION OF SUPPORT BY THE C ITY  COUNCIL OF THE C ITY  OF 

CORDOVA, ALASKA , TO REOPEN THE 1091 C l M L  SETTLEMENT FROM  THE 

EXXON VALDEZ SPILL AND C LA IM  THE FULL S100 M ILL IO N  FOR M IT IG AT IO N  

OF UNANTICIPATED LONG-TERM HARM

WHEREAS, on October 9.1991, the U.S. District Court of Alaska in Anchorage 
approved a settlement among Exxon, the United States, an 1 the state of Alaska for damages to 
“natural resources” (publicly-owned wildlife and wild lints) from the Exxon Valdez oil spill 
(EVOS); and

WHEREAS, this settlement included a clause that provided a “Reopener for Unknown 
Injury,” which states (essentially) that, between Septemba 1,2002, and September 1,2006, 
Exxon shall pay to the Governments such additional sums as are required (up to $ 100 million) to 
restore oil-damaged populations, habitats, or species in the spill zone \ f  the injury could not 
reasonably have been known nor anticipated at the time o f the settlement; and

WHEREAS, unanticipated long-term harm from die Exxon Valdez oil spill has been 
dearly and conclusively demonstrated by scientists funded through the EVOS Trustee Council 
and, separately, through federal and state agencies, universities, and private foundations; and

WHEREAS, unforeseen damage indudes delaved recovery of: 5-6 years Lr pink 
salmon; about 8 years for black oystercatchers and river ot ers; and 15 or more years for mussel 
beds and beach communities, sea otters, and fish-eating orcas (from slow replacement of losses 
after spill); and

WHEREAS, unforeseen damage includes species not recovered after 15 or more years 
such as: harlequin ducks, Pacific herring, pigeon guillemo s, harbor seals (from slow 
replacement of losses after spill), and mammal-eating orcau (from spill losses and impaired 
reproduction due to high body burdens of PCBs); and

WHEREAS, unforeseen damage includes indirect i fleets to species like black-icgged 
kittiwakes that were not initially harmed by the spill, but were harmed through spill-related loss 
of prey species such as Pacific herring; and

WHEREAS, much of the documented unforeseen damage stems from unexpectedly high 
levels of spilled oil, which remains buried in the intertidal ; ;one and which NOAA scientists now 
estimate will take at least another 20 years to naturally degi ade; and

WHEREAS, all of these long-term damages from col were completely unanticipated at 
the time of settlement because the understanding of oil toxi city then held that oil only caused 
short-term harm at water levels of parts per million, while s dentists now realize that oil also 
causes long-term harm at water levels of parts per billion ai id trillion; and

Res. 12-05-51
Page 1 o f 2
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- WHEREAS, because of the scientific finding that ( il is more toxic than previously 
thought, it is critical to edu^te the public as to this finding and take measures to reduce risk of 
spills as well as to mitigate lingering harm; and

WHEREAS, none of the three parties to the settlor eat—Exxon, the federal government, 
or the State of Alaska—have petitioned to reopen the settle nent.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of 
Cordova, Alaska, hereby requests the United States Depart nent o f Justice and the State of 
Alaska to reopen the 1991 civil settlement and claim the entire $100 million for mitigation 
projects; and

BE IT FURTHER RESOLVED THAT the US Ji slice Department and the State of 
Alaska consider, at a minimum, the following potential mitigation projects.

Mitization o f linzermz harm:
1. Monitor weathering and toxicity of residual oil under b aches
2. Monitor recovery of and oil contamination in, subsiste ice foods on oiled beaches
3. Continue to monitor species that have not yet recoverec
4. Establish, and compensate for, cost of unforeseen injur t to species
5. Conduct a feasibility study and cohort epidemiology study on cleanup workers whose health 

may have been impaired by the EVOS cleanup
6. Study of treated and untreated beaches to determine if i ny treatment methods used during the 

EVOS cleanup actually worked; i.e., improved recover i of beach ecology over the long-term

Public education:
1. Fund an assessment of injured resources through the N. itional Research Council
2. Fund a review and assessment of oil spill cleanup prod icts that are not toxic to humans or the 

environment through the National Research Council
3. Develop «md implement national education programs o i new understanding that oil is more 

toxic than previously thought to humans and the environment (like tobacco industry 
settlement)

Measures to reduce risk o f hrne spills:
1. Endow citizen oversight council for the Trans-Alaska I ipeline System (estimated cost: $25

million)

PASSED AND APPROVED THIS 7TH DAT OF DECEMBER, 2005,

Res. 12-05-51
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K o d ia k  Is la n d B o r o u g h

Office o f the Borough M ayor
710 Mill Bay Road 

Kodiak, Alaska 99615 
Phone (907) 486-9310 Fax (907) 486-9391 

E-mail: jnielsen@kib.co.kodiak.ak.us

February 8 ,2006

Sena'or Hollis French 

State Capitol, Room 504 

Juneau, A K  99801

Dear Senator French:

Subject: Letter o f Support for SJR 17 and HJR 29

I am writing on behalf o f myself and the Kodiak Island Borough Assembly to express support for 

Senate Joint Resolution No. 17 and House Joint Resolution No. 29.

On November 3, 2005, the Assembly unanimously adopted the attached resolution, Kodiak 

Island Borough Resolution No. FY2006-17, urging the United States Department o f Justice and 

the State o f Alaska to reopen the 1991 C ivil Settlement from the Exxon Vaidez O il Spill and to 

claim the full $ 100 m illion for mitigation o f unanticipated long-term harm.

The Assembly and I understand the importance o f the need to develop plans to remedy the 

damages caused by the Exxon Valdez spill to coastal communities such as Kodiak. It is clearly in 

the interest o f the citizens Kodiak and the citizens o f Alaska to assert this claim for full payment.

Sincerely,

OFFICE OF THE MAYOR

"V  %  4 ^
Jeri/me M . Setby 

Borough Mayor

Nj

Enclosure

N:\CL\MAYOR\Exxon.doc
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KODIAK ISLAND BOROUGH 
R ESOLUTION  NO. FY2006-17

A  RESOLUTION O F THE KODIAK ISLAND BOROUGH A S S EM B LY  URGING 
T H E  UNITED STATES  D EPARTM ENT O F JUSTICE  AND  THE S TA TE  O F  A LA S K A  

TO  R EO P EN  THE 1991 CIVIL SETTLEM ENT FROM  THE EXXON VALD EZ  OIL SPILL AND
CLAIM  THE FULL  $100 MILLION FOR  

MITIGATION O F  UNANTICIPATED  LONG -TERM  HARM

W H ER EAS , on October 9, 1991, the U.S. District Court of Alaska in Anchorage approved a 
settlement among Exxon, the United States, and the state of Alaska for damages to "natural 
resources" (publicly-owned wildlife and wild lands) from the Exxon Valdez oil spill (EVOS); and

W H E R E AS , this settlement included a clause that provided a "Reopener for Unknown Injury," which 
states (essentially) that, between September 1,2002, and September 1,2006, Exxon shall pay to the 
Governments such additional sums as are required (up to $100 million) to restore oil-damaged 
populations, habitats, or species in the spill zone if the injury could not reasonably have been known 
nor anticipated at the time of the settlement; and

W H E R E AS , unanticipated long-term harm from the Exxon Valdez oil spill has been clearly and 
conclusively demonstrated by scientists funded through the EVO S Trustee Council and, separately, 
through federal and state agencies, universities, and private foundations; and

W H E R E AS , unforeseen damage includes delayed recove. y of: 5-6 years for pink salr in, about 8 
years for black oystercatchers and river otters; and 15 or more years for mussel be ;.; and beach 
communities, sea otters, and ish-eating areas (from slow replacement of losses after spill); and

W H E R E AS , unforeseen damage includes species not recovered after 15 or more years such as: 
harlequin ducks, Pacific herring, pigeon guillemots, harbor seals (from slow replacement of losses 
after spill), and mammal-eating orcas (from spill losses and impaired reproduction due to high body 
burdens of PCBs); and

W H ER EAS , unforeseen damage includes indirect effects to species like black-legged kittiwakes that were 
not initially harmed by the spill, but were harmed through spill-related loss of prey spedes such as Pacific 
herring; and

W H E R E A S , much of the documented unforeseen damage stems frr m unexpectedly high levels of 
spilled oil, which remains buried in the intertidal aane and which NO AA  scientists now estimate will 
take at least another 20 years to naturally degrade; and

W H E R E A S , all of these long-term damages from oil were completely unanticipated at the time of 
settlement because the understanding of oil toxicity then held that oil only caused short-term harm at 
water levels of parts per million, while scientists now realize that oil also causes long-term harm at 
water levels of parts per billion and trillion: and

W H E R E A S , because of the sdentific finding that oil is more toxic than previously thought, it Is critical 
to educate the public as to this finding and take measures to reduce risk of spills as well as to mitigate 
lingering harm; and

Kodiak Island Borough Alaska Resolution No. FY2008-17
Page 1 of 2



W H ER EAS , none of the three parties to the settlement-Exxon, the federal government or the State 
of Alaska-have petitioned to reopen the settlement.

NOW , THEREFORE, BE fT RESOLVED  BY THE ASSEM BLY O F TH E  KODIAK ISLAND BOROUGH 
TH AT  the Assembly hereby urges the United States Department of Justice and the State of Alaska to 
Reopen the 1991 Civil Settlement From the Exxon Valdez Oil Spill and Claim the Full $100 Million for 
Mitigation of Unanticipated Long-Term Harm: and

BE  IT FURTHER R ESO LVED  TH AT  the US Justice Department and the State of Alaska consider, at 
a minimum, the following potential mitigation projects:

Mitigation of lingering harm:
1. Monitor weathering and toxicity of residual oil under beaches
2. Monitor recovery of, and oil contamination in, subsistence foods on oiled beaches
3. Continue to monitor species that have not yet recovered
4. Establish, and compensate for, cost of unforeseen injury to species
5. Conduct a feasibility study and cohort epidemiology study on cleanup workers whose health may 

have been impaired by the E VO S  cleanup
6. Study of treated and untreated beaches to determine if any treatment methods used during the 

EVO S  cleanup actually worked; i.e., impimed recovery of beach ecology over the long-term

Public education:
1. Fund an assessment of injured resources through the National Research Council
2. Fund a review and assessment of oil spill cleanup products that are not ‘dxJc to humans or the 

environment through the National Research Council
3. Develop and implement national education programs on new understanding that oil is more toxic 

than previously thought to humans and the enu'ronment (like tobacco industry settle, nent)

Measures to reduce risk of large spills:
1. Endow citizen oversight council for the Trans-Alaska Pipeline System (estimated cost: $25 million)

ADO PTED  B Y  THE ASSEM B LY  OF THE KOD IAK  ISLAND  B O R O UG H  
THIS THIRD DAY O F NO VEM B ER  2005

Kodiak Island Borough

Kodiak Island Borough Alaska Resolution No. FY2008-17
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RESOLUTION 2005-105

A RESOLUTION SUPPORTING REOPENING THE 1991 C IV IL  SETTLEMENT FROM 
THE EXXON VALDEZ O IL  SPILL AND C LA IM ING  THE FULL $100 M ILL IO N  FOR 

M IT IG A T IO N  OF UNANTICIPATED LONG-TERM HARM

WHEREAS, On October 9, 1991, the U.S. District Court of Alaska in Anchorage approved a
settlement among Exxon, the United States, and the State of Alaska for damages 
to “natural resources” (publicly owned w ildlife and w ild lands) from the Exxon 

Valdez oil spill (FVOS); and

WHEREAS, this settlement included a clause that provided a “Reopener for Unknown Injury,"
which stales (essentially) that between September 1, 2002, and September 1, 
2006, Exxon shall pay to the governments such additional sums as are required 
(up to $100 m illion) to restore oil-damaged populations, habitats, or species in the 
spill zone i f  the injury could not reasonably have been known nor anticipated at 
the time o f the settlement ', and

WHEREAS , unanticipated long-term harm from the Exxon Valdtz oil spill has been clearly
and conclusively demonstrated by scientists funded from the EVOS Trustee 
Council and separately through federal and state agencies, universities, and 
private foundations; and

WHEREAS, the severity and duration of the impact this oil spill would have on the native
villages in Kachemak Bay, as well as the entire coastline of the Kenai Peninsula 
extending south from Seward to the west side o f the Kenai Peninsula was not, and 
could not have reasonably been known as the above-described effects on species 

have drastically damaged these areas and the native village lifestyle, economics 

and populations; and

WHEREAS, all o f these long-term damages from oil were completely unanticipated at the time
of settlement because the understanding o f oil toxicity then held that oil only 

caused short-term harm at water levels of parts per m illion, while scientists now 

realize that oil also causes long-term hard at water levels of part per billion and 

trillion; and

WHEREAS, none o f the three parties to the settlement - Exxon, the federal government, or the 
State o f Alaska - have petitioned to reopen the settlement;

Kenai Peniniula Borough, Alaska Resolution 2005-105 
Pago 1 of2
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N O W , THEREFORE, BE IT  RESOLVED BY THE ASSEMBLY OF THE KENA I 

PENINSULA BOROUGH:

SECTION 1. That the Kenai Peninsula Borough Assembly hereby requests the United States 
Department of Justice and the State o f Alaska to reopen the 1991 civil settlement 
and claim the entire $100 m illion for mitigation projects; and

SECTION 2. That copies o f this resolution shall be sent to Governor Frank Murkowski,
Senator Thomas Wagoner, Senator Gary Stevens, Senator Con Bunde, Senator 

Albert Kookcsh, Representative Woodie Salmon, Representative Mike Hawker, 
Representative Mike Chenault, Representative Kurt Olson, Representative Paul 
Seaton, U.S. Attorney Timothy M . Burgess and Department o f Natural Resources 

Commissioner Michael Menge.

SECTION 3. This resolution takes effect immediately upon its adoption.

ADOPTED BY THE ASSEMBLY OF THE KENA I PENINSULA BOROUGH THIS 6TH

" " " H i,, m iu tt '* *

Resolution 2005-105
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Kenai Peninsula Borough, Alaska





SENATE COMMITTEE REPORT 
First Committee of Referral

Date of 5-Day Notice: ___________________  DATE TURNED
(in accordance with Uniform Rule 23) IN TO OFFICE: ____________

Judiciary Committee considered SENATE JOINT RESOLUTION NO. 20

SJR 20 CONST. AM: BENEFITS & MARRIAGE

Proposing an amendment to the section of the Constitution of the State of Alaska relating to marriage.

DATE: 2/14/06 FURTHER: Finance

and recommends:
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] attached amendment(s)

] adopt Letter of Intent by 
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I am Cindy Boesser, a resident o f Juneau since 1959. I am fortunate to be able to be 

married, am birthmother to one, and stepmother to another child.

1 would like to testily against House Joint Resolution No. 32. I see it as being blatantly 

discriminatory against a minority o f Alaskan Residents. It is unthinkable to suggest 

putting such an amendment in the great Constitution o f the State o f Alaska, even if  99 %  

o f the voters approved it.

I went to college in North Carolina. My first English paper I titled, “20th Century 

Woman in 19th Century State”. One attitude I found particularly backward was that many 

fellow students still d idn’t believe in interracial marriage. Not only were they 

squeamishly uncomfortable with the idea, they firm ly believed, on a biblical basis, that it 

was “wrong”. 1 ask you to consider, would it have been acceptable to put a resolution to 

the North Carolina legislature stating that “no other union is sim ilarly situated to a 

marriage between people o f the same race and, therefore, a marriage between people o f 

the same race is the only union that shall be valid or recognized in this State and to which 

the rights, benefits, obligations, qualities, or effects o f marriage shall be extended or 

assigned.”? I think not.

Now please honestly ask yourself if , at some point in history in North Carolina, the 

question o f interracial marriage had been put on a ballot, would not the vast majority o f 

residents have whole-heartedly endorsed it? They certainly would have! And would it 

have been the right thing to do? Most certainly not.

Why would it be wrong? Because we live in a country where equal rights are supposed 

to be guarantied for each and every minority group, no matter how unaccepting the 

majority is o f them. For when the majority determines the righto o f the minority, none o f 

us is safe. Page 1 o f 2

February 15,2006

Alaska Legislature:



We learned that lesson in the South, with the white Christian majority righteously kicking 

and screaming to the bitter end. We learned it through the pain o f our Japanese- 

Americans’ wartime internment, with the zealously patriotic ethnic majorities heartlessly 

devastating our neighbors and friends, in the name o f “God and our Country’. We 

learned it in Alaska as the Original Peoples o f this land were laid waste by the dominant 

majority’s cultural destruction, in many cases by the missionaries.

It greatly saddens me to see an effort by so-called Christian legislators proposing such a 

hateful amendment to our constitution. The Jesus I know loved and accepted the outcasts 

o f society. At this point in history, gay and lesbians are still outcasts. But they are my 

friends, my neighbors, my co-wp*-kers, my family. I love them. I see them in long-term, 

committed relationships. And I insist that they deserve to receive equal compensation for 

their labors, which means they must receive equal benefits.

Our State Constitution is not meant to reflect the majority prejudice o f  each era. It is 

meant to protect the rights o f each and every o f the citizens o f the great State ot A laska 

even the unpopular minorities.

Please take a good hard look at history as you consider this resolution.

Sincerely,

875 Basin Road 

Juneau, Alaska 99801
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Rev. Robert Buttcane 

Spiritual Director 

Unity Study Group o f Juneau 

119 Seward Street 

Juneau, Alaska 99801

February 16, 2006

Senator Ralph Seekins, Chair 

Senate Judiciary Committee 

State Capitol 

Juneau, Alaska 99811

RE: SJR20

Dear Senator Seekins and members o f the Senate Judiciary Committee:

I am a strong proponent o f marriage and would point to a number of documented studies 

referenced on the US Department o f Health and Human Services Marriage Initiative website 

(http://www.acf.hhs.gov/healthymarriat’e/index.html) to extol the benefits of marriage. In 

essence, research demonstrates that married couples in healthy, committed, long term 

relationships are more stable, have fewer health issues and are mere prosperous and productive 

than their unmarried counterparts. By most measures, happy, health marriages make for happier, 

healthier lives for individuals, families, children, neighborhoods and communities.

I am one o f a growing number of people in America that believe marriage should be 

considered the “gold standard" for those who wish to enter into a healthy, committed, long-term 

relationship. Where 1 might differ with other marriage proponents however, is in my belief that 

marriage, this “gold standard” o f relationships, should be available to any and all persons who 

aspire to unite in a healthy, committed, long-term union.

W ith this in mind then, the first course of action this committee might consider with 

regard to SJR 20 is to amend the language o f the resolution to give the people o f Alaska an 

opportunity to repeal the Marriage Amendment, Article 1, section 25 o f Alaska’s Constitution.

I f  one were to fully accept the notion that marriage is the “gold standard” o f healthy, committed 

relationships then this legislature could take no higher course in support o f marriage than to take 

the necessary steps to remove the constitutional and statutory restrictions we now have or. 

marriage in Alaska.

Baring this course o f action I would then urge members to oppose SJR 20. I believe over 

time Alaska w ill incur substantial costs to litigate the meaning and intent o f the wording o f this 

resolution. The wording in the resolution, “(marriage) is the only union that shall be valid or 

recognized.. .and to which the rights, benefits, obligations, qualities, or effects o f marriage shall 

be extended or assigned,” is nebulous and imprecise. What exactly are the “qualities or effects 

o f marriage?” The wording o f this resolution would seem to me to be an open invitation for 

endless litigation.

http://www.acf.hhs.gov/healthymarriat%e2%80%99e/index.html


I f  this wording were ratified into our Constitution, would schools need to adjust their 

policies to redefine how an unmarried partner o f a parent with a child in that school may or may 

not participate in that child's school activities? Would such a Constitutional provision interfere 

with an unmarried couples’ ability to meet the challenges o f care giv ing for their companion? 

Would it become illegal for a hospital to allow a person other than a spouse to participate in their 

partner’s care and treatment because that is ordinarily a right or obligation assigned to married 

persons? Today some public and private organizations in Alaska currently extend health and 

other benefits to unmarried partners o f their employees. Would these benefits be unlawful i f  the 

language o f this resolution were written into our Constitution? If, because o f such a 

Constitutional amendment an organization decided to stop providing benefits to unmarried 

partners o f their employees isn’t it fair to assume that some o f those individuals w ill turn to state 

funded welfare and medical assistance programs to get their needs met? Could this proposed 

language be used by a municipality or some future legislature to make it a criminal offense for 

persons to engage in any form o f public displays o f affection unless they have a valid and lawful 

marriage license? These are just a few o f the questions and circumstances that serve to illustrate 

the point that the wording o f this resolution is ambiguous and would lead to more, not less, 

confusion and uncertainty.

Perhaps the most important argument against this resolution is its inherent conflict with 

the fundamental principle o f our state’s Constitution, that all people, ALL people, are equal and 

are entitled to equal opportunity, equal protection and equal process o f law. This resolution is 

inconsistent with the value o f equality Taken to its logical end the proponents o f this resolution 

w ill never fully realize their objectives to lim it certain privileges and opportunities to one defined 

group unless the idea o f equality itself is extricated from our Constitution. Codifying inequality 

in our Constitution, laws and policies is contrary to my understanding o f the equanimity we share 

as children o f divine creation and goes against the most fundamental principle o f our agreements 

o f governance.

This resolution raises more questions than it would seem to answer, it is discriminatory 

and I urge you to finu the courage and clarity to oppose the passage o f SJR 20.

Rev. Robert Buttcane



February 16. 2006

Alaska Legislature 

Senate Judiciary Committee

Testimony re: SJR 20 -Constitutional Amendment: Benefits &  Marriage 

Senators:

This b ill invites comparisons to George Wallace in the schoolhouse door arguing that the people 

o f Alabama have the right to be racist, if  that’s what the people o f Alabama want. When you vote 

on it, you w ill, o f course, have to deal with the political and personal ramifications o f that, but 

that’s not the point I want to focus on. I want to address something obvious that seems to have 

been overlooked.

You only need to look as far as your own children to see that this b ill is bad tor Alaska. My 

daughter was bom in Alaska, graduated from M cG ill University with honors, and is working for 

a program that serves homeless and H IV  individuals in San Francisco. She is applying for dual 

graduate studies in law and public health. She is exactly the kind o f young professional that the 

State o f Alaska has been working hard to attract and retain in our state. This b ill says to her, "we 

don't care what you have to offer, if  you want a domestic partner o f the same sex, please take 

your education, skills and dedication elsewhere."

My son was born in Alaska and won prizes in the Alaska science fair for work on salmon 

genetics. Now he is on an AP track for math and science at a boarding school in Victoria, where 

he is also building a network of international relationships. He works summers as a lab assistant 

at the Auke Bay Lab. He represents exactly the skills and interests President Bush says he wants 

to promote in America. This bill says to him , "Alaska w ill not offer you a competitive 

employment opportunity unless you are straight, because your sexual orientation is more 

important to us than your ability."

One o f these young people is straight; the other isn't. 1 don’t think Alaska should write one of 

them off. This bill creates a strong economic incentive for thousands o f GLBT Alaska youth to 

pursue their lives outside Alaska. Can we afford to turn our backs on all that talent? Is that the 

best way to deal with this issued,
\



SENATE JUDICIARY TESTIMONY 
SJR 20 

February 16, 2006

My name is Marsha Buck; I’m here representing PFLAG Juneau. PFLAG stands 
for Parents, Families, and Friends of Lesbians and Gays.

I am here to testify against SJR 20 as a mother who taught her daughters 
to tell the truth, to be honest, not to tell lies. You probably taught your 
children the same. Yet the resolution before us appears to be more 
political than honest. It does not fit what is important to Alaskan mothers.

The wording says it is about MARRIAGE but it is clear to me and will be 
clear to all Alaskans, that it is about eliminating the equal protection 
guarantees of our beloved Constitution. If it were really about marriage it 
would address the root causes of marriage failure in our country today, 
things like failure to be honest which includes adultery. Wouldn’t it be 
interesting if this Resolution were to address THAT and say that rights and 
benefits could only be assigned if there were no lies told? But I digress.

This Resolution appears to wipe out equal protection guarantees of the 
Constitution that we Alaskans cherish. It does so by creating a huge group 
of 2nd class citizens in Alaska, among them couples and families who are 
like my daughter and her family. And I want you to know that my daughter 
and others like her who I am honored to know deeply go to church on Sunday, 
hold steady jobs, pay their taxes on time and save money into 401 (K)s, 
place a high value on family and raising healthy children, and are 
monogamous. Are you saying by this Resolution that these things are not 
important to support? Are you saying that Alaska’s Constitution should 
discriminate against hardworking family people like my daughter?

I have been voting in both urban and rural Alaska for almost 40 years now 
and when I vote for my legislators, I vote for Alaskans who will uphold our 
Constitution as they swear to do, who will participate in the political 
process with the equal protection of all represented citizens continuously 
in mind, and who are honest in the same way you and I teach our children to 
be honest. If you support this Resolution, aren’t you saying you have an 
entirely different set of values in mind? I would ask you all to vote 
against SJR 20 here in Senate Judiciary.



My name is Mallory Siory
My address 12069 Cross St
I am a sophomore at JDHS and a member of the Gay Straight
A l l i a n c e  a n d  I a m  a g a i n s t  th is  b i l l . i l ( .
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4 o  r i^ >  r * - t o l o 4 ; o r i 'Growing up in Alaska I’ ve always been proud of my State and I 

feel that it is always working towards being open and accepting of 
diversity and not a state where discrimination is tolerated. I feel 
that this bill is a step backwards from this direction. I do not 
believe that one type of family is better to bring up a child than 
another and I think this bill is biased and selective to one type of 
family. This bill would open up huge doors for numerous types of 
discrimination.
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My name is Joelle Ballam-Schwan
My address is 12090 Cross
I am a student at JDHS and vice president o f the Gay Straight 
Alliance, I am against this proposed resolution and ask you not to 
support it.
Not only am I a youth today but a human being. As a human being, 
at an early age I learned the difference between right and wrong. I 
learned that discrimination is always wrong and this resolution is 
discriminatory. I may not understand every legislative detail this

V \< m  v i u jo c a \< !  r x t
Aproposed resolution entails, but4*4s stating to us kids that it is legal 

to discriminate and practice bigotry. Webster defines bigotry as: 
“Behavior, attitude or act of intolerance.” I f  it says we are allowed 
to do t h a t  in our CONSTITUTION than what is this telling me 
today as a youth? Thank you for listening.
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We are M ark and M ildred Boesser, 79 & 80 years old, respectively 
We have been m arried 57 years have been Alaska residents since 1959.

We have raised 4 daughters, (now in their 50’s) who work in Juneau -  
and have grandchildren ranging in age from m iddle school to their 
early twenties

M ildred is a retired teacher, and served on Juneau’s first Human Rights 
Com mission. 1 am 55 years a priest - 45 o f  them  served in Alaska 
and am now designated as Archdeacon o f  SE Alaska for the Episcopal C herein. 

■*— © iocese-of AJaskar.. A „
o X r u J

W e come to ask you in all sincerity t reject (that is: vote “N o” on) the 
House Joint Resolution No. 32 proposing an am endm ent to the Constitution 
o f  the State o f  A laska relating to Marriage.

We assure you that ,ve are aware o f  the values that accrue from a healthy 
marriage, com plete with the benefits which support such an institution.
Those o f  us who receive those benefits may sometimes forget how important 
they are an 1 the difference it would make in our lives should they be taken 
away or were never there in the first place.

We are here today because this resolution appears to-be-an-attempt to put 
before the voting public an am em dm ent which, if passed, would write 
discrim ination into our Constitution.

Taking the Associated Press report (M att Volz, Feb 14, 2006) at face value:
“An am endm ent to the state constitution has i. een introduced in the Alaska 
Legislature with the aim  o f  overturning a court ruling and banning benefits 
to tiie same sex partners o f  public em ployees,” one can hardly miss the 
intent.

(The Alaska Suprem e Court ruled in October that denying gay couples the 
same public em ployee benefits as married couples -- life and health 
insurance, plus retirem ent and death benefits, violates the Alaska 
Constitution equal-protection clause.)



The very idea o f  using the Alaska Constitution, - intended to guarantee 
basic human rights for all,- to intentionally remove the rights and benefits 
from one segment o f  the population, thereby maki ig them 2nd class 
citizens....W e can hardly believe it! It certainly sounds like 
codify discrimination against a particular group o f  people.

Our oldest daughter is 53 years old and has lived in a monogamous, faithful 
relationship for 26 years. She and her partner have held responsible jobs for 
over two decades, own their own home free and clear, pay all taxes due, and 
are the kinds o f  persons any family would be proud to call their own. They 
have lived all these years without consequential benefits given to married 
couples. The “catch 22” is that they are not allowed to be married 
in Alaska because they are lesbians. Regretably, that has already been 
written into the Constitution. That’s not at issue here. Surely you see the 
irony. The proposed resolution says that benefits car! only be given to 
married couples, but marriage is denied a significant number o f  Alaskan 
citizens, including our daughter.

Believe it: Mildred and I are thoroughly in favor o f  the institution o f  
Marriage. But take it from us, there is no way that allowing benefits to these 
non-marriageable persons can hurt our marriage or yours, or anyone elses.
To couch this resolution to make it soun d as if  the vote is about marriage is 
to terribly mislead the public on the basic issue o f  equal rights for all.

As far back as 1976 the National General Convention o f  the Episcopal 
Church expressed its conviction that homosexual persons are entitled to 
equal protection o f  the laws with all other citizens, and called upon our 
society to see that such protection is provided in actuality

In our view, this proposed amendment would go o ff  in the exact opposite 
direction. We appeal to you to reject it.

Thank You.



hello. My name is Sonne Kyle-Olsen, I am 16 years old and I attend Juneau-Douglas 

Highschool.

I am an incredibly active member o f my school's Gay-Straight Alliance, as well as 

president o f the Sophomore Class. I love to be a part o f our society, and everyday I'm 

learning something new, or I'm getting the oppertunity to participate in-soiiulllliiig 

-ia fc^ p ta ig . C O W v-vW vrvvA iV ^

recent’y, I've been paying a lot o f attention to the proposed amendment o f State 

Resolution No. 32 relating to Marriage.

As a youth, I am incredibly impressioned, and I feel that taking away the benefits o f a gay 

marriage is putting the impression that being discriminatory is okay, and what k id  o f 

society is that when you grow up believing arogan^c, biligerance and even violence is

v ay?

I grew up in Albequrque, New Mexico, where the state law is that gay marriges and 

couples do not recieve credibljjrights, benefits, qualities, effects olfbbligations.

My mother had 3 gay best friends, 2 of whom were sufferinp H IV  aids together, but 

couldn't receive medical insurance, or important life-saving medication, and they died, 
^ a v i nu mnnutlierTiTftfimhre.jk.

M iguel and Bernardo would babysiyhe, and they were in the glow o f their lives, and they 

loved me. andLLadored therpd o grow u p  without them because o f a discriminative law, 

is painful/jh e y  were abused physically a id emotionalljyand I don't think that this is 

appropriate/By passing this amendment, It's upeiiing-a'window to allow  what happened 

to my beloved r -ends, happen to members o f our gay community here in Juneau, or 

anyv ay in Alaska, or the US.

Just ask yourself this: by passing this amendment, is that making it okay for me, a youth, 

a future leader, a highscnooler, a teenager, a daughter, a friend, to discriminate against 

gays and their benefits? Can we move as nation backwards from what "America home o f 

the Free" initiated?

thank you.
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ACLU v. State & Municipality of Anchorage (10/28/2005) sp-5950

N o t i c e :  T h i s  o p i n i o n  i s  s u b j e c t  t o  c o r r e c t i o n  b e f o r e
p u b l i c a t i o n  i n  t h e  P a c i f i c  R e p o r t e r .  R e a d e r s  a r e  
r e q u e s t e d  t o  b r i n g  e r r o r s  t o  t h e  a t t e n t i o n  o f  t h e  C l e r k  
o f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  K S t r e e t ,  A n c h o r a g e ,  
A l a s k a  9 9 5 0 1 ,  p h o n e  ( 9 0 7 )  2 6 4 - 0 6 0 8 ,  f a x  ( 9 0 7 )  2 6 4 - 0 8 7 8 ,  
e - m a i l  c o r r e c t i o n s 0 a p p e l l a t e . c o u r t s . s t a t e . a k . u s .

THE SUPREME COURT OF  THE ST ATE O F  ALASKA

ALASKA  C IV IL  L IBERTIES UN ION . 

DAN CARTER and AL INCONTRO, 

L IN  DAV IS  and M AUREEN  

LONGW ORTH . SH IRLEY DEAN and 

C \RLA TIMPONE, DARLA M ADDEN  and 

KAREN  WOOD , A1MEE OLEJASZ and 

FAB IENNE PETER-CONTESSE, KAREN 

STURNICK and ELIZABETH ANDREWS, 

THERESA TAVEL and KAREN W ALTER , 

CORIN W H ITTEM O RE and GAN I 

RUTHELLEN , and ESTRA BENSUSSEN 

and CAROL ROSE G AC KO W SK I, 

Appellants,

Supreme Court No S- 10459 

Superior Court No. 

3 AN-99-11179 Cl 

O P I N I O N  

[No 5950 - October 28, 2005J

STATE OF ALASKA and M UN IC IPALITY  

OF ANCHORAGE, 

Appellees

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  
o f  A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  
A n c h o r a g e ,  S t e p h a n i e  J o a n n i d e s ,  J u d g e .

A p p e a r a n c e s :  A l l i s o n  E .  M e n d e l ,  M e n d e l  &
A s s o c i a t e s ,  A n c h o r a g e ,  K e n n e t h  Y.  C h o e ,



A m e r i c a n  C / i l  L i b e r t i e s  U n i o n  F o u n d a t i o n ,
New Y o r k  C i t  •, New Y o r k ,  a n d  T o b i a s  B .  W o l f f ,
D a v i s ,  C a l i f o r n i a ,  f o r  A p p e l l a n t s .  J o h n  B.
G a g u i n e ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  a n d  
B r u c e  M. B o t e l h o ,  A t t o r n e y  G e n e r a l ,  J u n e a u ,  
f o r  A p p e l l e e  S t a t e  o f  A l a s k a .  N e i l  T .
O D o n n e l l ,  A t k i n s o n ,  C o n w a y  s  G a g n o n ,
A n c h o r a g e ,  f o r  A p p e l l e e  M u n i c i p a l i t y  o f  
A n c h o r a g e .  J a m e s  M. G o r s k i ,  H u g h e s ,
T h o r s n e s s ,  G a n t z ,  P o w e l l ,  H u d d l e s t o n  & B a u m a n  
LLC,  A n c h o r a g e ,  t o r  A m i c u s  C u r i a e  T h e  A l a s k a  
C a t h o l i c  C o n f e r e n c e .  R e b e c c a  L .  M a x e y ,  Law 
O f f i c e s  j f  R e b e c c a  L .  M a x e y ,  L . T . C . ,
A n c h o r a g e  a n d  J e n n i f e r  M i d d l e t o n ,  L a m b d a  
L e g a l  Df e n s e  a n d  E d u c a t i o n  F u n d  I n c . ,  New 
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EASTA'JGH,  J u s t i c e .

I .  INTRODUCT ON
T h e  S t a t e  o f  A l a s k a  a n d  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  

o f f e r  v a l u a ’ l e  b e n e f i t s  t o  t h e i r  e m p l o y e e s  s p o u s e s  t h a t  t h e y  d o  
n o t  o f f e r  t o  t h e i r  u n m a r r i e d  e m p l o y e e s  d o m e s t i c  p a r t n e r s .
E s s e n t i a l  I ”  i l l  o p p  s i t e - s e x  a d u l t  c o u p l e s  m a y  m a r r y  a n d  t h u s
b e c o m e  e l i i i o l e  f o r  o h e s e  b e n e f i t s .  B u t  n o  s a m e - s e x  c o u p l e  c a n  
e v e r  b e c o m e  e l i g i b l e  f o r  t h e s e  b e n e f  t s  b e c a u s e  s a m e - s e x  c o u p l e s  
m a y  n o t  m. . r y  i n  A l a s k a . 1 T h e  . s p o u s a l  l i m i t a t i o n s  i n  t h e  
b e n e f i t s  p r t  r a m s  t h e r e f o r e  a f f e c t  p u b l i c  e m p l o y e e s  v t h  s a m e - s e x  
d o m e s t i c  p  r t n e r s  d i f f e r e n t l y  t h a n  p u b l i c  e m p l o y  e s  w h o  a r e  
m a r r i e d .  I n i s  c a s e  r e q u i r e s  u s  t o  d e i e r m i n e  i f  i t  i s  r e a s o n a b l e
t o  p a y  p u b l i c  e m p l o y e e s  w h o  a r e  i n  c o m m i t t e d  d o m e s t i c
r e l a t i o n s h i p s  w i t h  s a m e - s e x  p a r t n e r s  l e s s  i n  t e r " ' "  o f  e m p l o y e e  
b e n e f i t s  t h a n  t h e i r  c o - w o r k e r s  w h o  a r e  m a r r i e d .  I n  m a k i n g  t h i s  
d e t e r m i n a t i o n ,  we  m u s t  d e c i d e  w h e t h e r  t h e  s p o u s a l  l i m i t a t i o n s  i n  
t h e  b e n e f i t s  p r o g r a m s  v i o l a t e  t h e  r i g h t s  o f  p u b l i c  e m p l o y e e s  w i t h  
s a m e - s e x  d o m e s t i c  p a r t n e r s  t o  e q u a l  r i g h t s ,  o p p o r t u n i t i e s ,  a n d  
p r o t e c t i o n  u n d e r  t h e  l a w . 2

T h e  A l a s k a  C o n s t i t u t i o n  d i c t a t e s  t h e  a n s w e r  t o  t h a t  
c o n s t i t u t i o n a l  q u e s t i o n .  I r r e l e v a n t  t o  o u r  a n a l y s i s  m u s t  b e  
p e r s o n a l ,  m o r a l ,  o r  r e l i g i o u s  b e l i e f s  h e l d  d e e p l y  b y  m a n y  a b o u t  
w h e t h e r  p e r s o n s  s h o u l d  e n t e r  i n t o  i n t i m a t e  s a m e - s e x  r e l a t i o n s h i p s  
o r  w h e t h e r  s a m e - s e x  d o m e s t i c  p a r t n e r s  s h o u l d  b e  p e r m i t t e d  t o  
m a r r y .  I t  i s  t h e  d u t y  o f  c o u r t s  t o  d e f i n e  t h e  l i b e r t y  o f  a l l ,  
n o t  t o  m a n d a t e  ( t h e i r )  o w n  m o r a l  c o d e . 3 O u r  d u t y  h e r e  i s  t o  
d e c i d e  w h e t h e r  t h e  e l i g i b i l i t y  r e s t r i c t i o n s  s a t i s f y  e s t a b l i s h e d  
s t a n d a r d s  f o r  r e s o l v i n g  e q u a l  p r o t e c t i o n  c h a l l e n g e s  t o  
g o v e r . - j n e n t a l  a c t i o n .

We d o  n o t  n e e d  t o  d e c i d e  w h e t h e r  h e i g h t e n e d  s c r u t i n y  
s h o u l d  b e  a p p l i e d  h e r e  b e c a u s e  t h e  b e n e f i t s  p r o g r a m s  c a n n o t



w i t h s t a n d  m i n i m u m  s c r u t i n y .  A l t h o u g h  t h e  g o v e r n m e n t a l  o b j e c t i v e s  
a r e  p r e s u m a b l y  l e g i t i m a t e ,  t h e  d i f f e r e n c e  i n  t r e a t m e n t  i s  n o t  
s u b s t a n t i a l l y  r e l a t e d  t o  t h o s e  o b j e c t i v e s .  We a c c o r d i n g l y  h o l d  
t h a t  t h e  s p o u s a l  l i m i t a t  o n s  a r e  u n c o n s t i t u t i o n a l  a s  a p p l i e d  t o  
p u b l i c  e m p l o y e e s  w i t h  s a m e - s e x  d o m e s t i c  p a r t n e r s ,  a n d  w e  v a c a t e  
t h e  j u d g m e n t  b e l o w .  We a s k  t h e  p a r t i e s  t o  f i l e  s u p p l e m e n t a l  
m e m o r a n d a  a d d r e s s i n g  t h e  i s s u e  o f  r e m e d y .
I I .  FACTS AND PROCEEDINGS

T h e  S t a t e  o f  A l a s k a  a n d  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  
o f f r r  h e a l t h  i n s u r a n c e  a n d  o t h e r  e m p l o y m e n t  b e n e f i t s  t o  t h e  
s p c u . e s  o f  t h e i r  e m p l o y e e s . 4 T h e s e  b e n e f i t s  a r e  f i n a n c i a l l y  
v a l u a b l e  t o  e m p l o y e e s  a n d  t h e i r  s p o u s e s .  O n l y  c o u p l e s  w h o  a r e  
m a r r i e d  a r e  e l i g i b l e  t o  r e c e i v e  t h e s e  b e n e f i t s ;  u n m a r r i e d  c o u p l e s  
a r e  n o t  e l i g i b l e .  T h e  s t a t e  a n d  t h e  m u n i c i p a l i t y  h a v e  o f f e r e d  
s o m e  f o r m  o f  t h e s e  e m p l o y m e n t  b e n e f i t s  s i n e *  1 9 5 5  a n d  a t  l e a s t  
1 9 8 5 ,  r e s p e c t i v e l y .

T h e  A l a s k a  C i v i l  L i b e r t i e s  U n i o n  a n d  e i g h t e e n  
i n d i v i d u a l s  w h o  a l l e g e d  t h a t  t h e y  c o m p r i s e d  n i n e  l e s b i a n  o r  g a y  
c o u p l e s  ( c o l l e c t i v e l y ,  t h e  p l a i n t i f f s )  f i l e d  s u i t  a g a i n s t  t h e  
s t a t e  a n d  t h e  m u n i c i p a l i t y  i n  1 9 9 9 ,  c o m p l a i n i n g  t h a t  t h e s e  
b e n e f i t s  p r o g r a m s  v i o l a t e d  t h e i r  r i g h t  t o  e q u a l  p r o t e c t i o n  u n d e r  
t h e  A l a s k a  C o n s t i t u t i o n .  T h e y  a l l e g e d  t h a t  a t  l e a s t  o n e  m e m b e r  
o f  e a c h  s a m e - s e x  c o u p l e  w a s  a n  e m p l o y e e  o r  r e t i r e e  o f  t h e  s t a t e  
o r  t h e  m u n i c i p a l i t y ,  t h a t  t h e  e i g h t e e n  i n d i v i d u a l  p l a i n t i f f s  w e r e  
i n v o l v e d  i n  i n t i m a t e ,  c o m m i t t e d ,  l o v i n g  l o n g - t e r m  r e l a t i o n s h i p s  
w i t h  s a m e - s e x  d o m e s t i c  p a r t n e r s ,  a n d  t h a t ,  a s  g a y  a n d  l e s b i a n  
c o u p l e s ,  t h e y  a r e  e x c l u d e d  b y  s t a t e  l a w  f r o m  t h e  i n s t i t u t i o n  o f  
m a r r i a g e .  M e m b e r s  o f  e i g h t  o f  t h e  c o u p l e s  a s s e r t e d  i n  a f f i d a v i t s  
t h a t  t h e y  a r e  i n  c o m m i t t e d  r e l a t i o n s h i p s . 5  T h e i r  a m e n d e d
c o m p l a i n t  a l l e g e d  t h a t  b e c a u s e  t h e y  a r e  p r o h i b i t e d  f r o m  m a r r y i n g  
e a c h  o t h e r  b y  A l a s k a  C o n s t i t u t i o n  a r t i c l e  I ,  s e c t i o n  2 5 ,  t h e y  a r e  
i n e l i g i b l e  f o r  t h e  e m p l o y m e n t  b e n e f i t s  t h e  d e f e n d a n t s  p r o v i d e  t o  
m a r r i e d  c o u p l e s ,  r e s u l t i n g  i n  a  d e n i a l  o f  t h e  i n d i v i d u a l  
p l a i n t i f f s  r i g h t  t o  e q u a l  p r o t e c t i o n .

A r t i c l e  I ,  s e c t i o n  2 5  w a s  a d o p t e d  b y  A l a s k a  v o t e r s  i n  
1 9 9 8 .  C o m m o n l y  k n o w n  a s  t h e  M a r r i a g e  A m e n d m e n t ,  i t  p r o v i d e s :  T o
b e  v a l i d  o r  r e c o g n i z e d  i n  t h i s  S t a t e ,  a  m a r r i a g e  m a y  e x i s t  o n l y  
b e t w e e n  o n e  m a n  a n d  o n e  w o m a n .  I t  e f f e c t i v e l y  p r o h i b i t s  m a r r i a g e  
i n  A l a s k a  b e t w e e n  p e r s o n s  o f  t h e  s a m e  s e x . 6  T h e  p l a i n t i f f  
e m p l o y e e s  c o n s e q u e n t l y  c a n n o t  e n t e r  i n t o  t h e  f o r m a l  r e l a t i o n s h i p  
m a r r i a g e  t h a t  t h e  b e n e f i t s  p r o g r a m s  r e q u i r e  i f  t h e  e m p l o y e e s  
a  r e  t o  c j n f e r  t h e s e  b e n e f i t s  o n  t h e i r  d o m e s t i c  p a r t n e r s .

P u t  a n o L n e r  w a y ,  t h e  p l a i n t i f f  e m p l o y e e s  a n d  t h e i r  s a m e -  
s e x  p a r t n e r s  a r e  a b s o l u t e l y  p r e c l u d e d  f r o m  b e c o m i n g  e l i g i b l e  f o r  
t h e s e  b e n e f i t s .  A l t h o u g h  a l l  o p p o s i t e - s e x  c o u p l e s  w h o  a r e
u n m a r r i e d  a r e  a l s o  i n e l i g i b l e  f o r  t h e s e  e m p l o y m e n t  b e n e f i t s ,  b y  
m a r r y i n g  t h e *  c h a n g e  t h e  s t a t u s  t h a t  m a k e s  t h e m  i n e l i g i b l e .

T h e  p l a i n t i f f s  d i d  n o t  c h a l l e n g e  t h e  M a r r i a g e  A m e n d m e n t  
i n  t h e  s u p e r i o r  c o u r t  ( n o r  d o  t h e y  o n  a p p e a l ) . i n s t e a d ,  t h e i r  
a m e n d e d  c o m p l a i n t  o d . e d  t h e  s u p e r i o r  c o u r t  t o  d e c l a r e  t h a t  
d e n y i n g  e m p l o y m e n t  b e n e f i t s  t o  s a m e - s e x  d o m e s t i c  p a r t n e r s  
v i o l a t e s ,  a m o n g  o t h e r  t h i n g s ,  a r t i c l e  I ,  s e c t i o n  1 o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  w h i c h  s t a t e s  i n  p a r t :  T h i s  c o n s t i t u t i o n  i s

d e d i c a t e d  t o  t h e  p r i n c i p l e [ )  . . . t h a t  a l l  p e r s o n s  a r e  e q u a l  a n d
e n t i t l e d  t o  e q u a l  r i g h t s ,  o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  
l a w .

A l l  p a r t i e s  m o v e d  f o r  s u m m a r y  j u d g m e n t .  T h e  s u p e r i o r



c o u r t  d e n i e d  t h e  p l a i n t i r f s  m o t i o n  a n d  g r a n t e d  t h e  J e f e n d a n t s  
m o t i o n .  T h e  c o u r t  f i r s t  r e j e c t e d  p l a i n t i f f s  a s s e r t i o n  t h a t  i t  
w a s  n e c e s s a r y  t o  a p p l y  h e i g h t e n e d  s c r u t i n y  i n  c o n s i d e r i n g  t h e i r  
e q u a l  p r o t e c t i o n  c h a l l e n g e ;  t h e  c o u r t  r e a s o n e d  t h a t  h e i g h t e n e d  
s c r u t i n y  w a s  u n w a r r a n t e d  b e c a u s e  t h e  s t a t e  a n d  t h e  m u n i c i p a l i t y  
w e r e  d i s c r i m i n a t i n g  b e t w e e n  m a r r i e d  a n d  u n m a r r i e d  e m p l o y e e s ,  n o t  
b e t w e e n  o p p o s i t e - s e x  a n d  s a m e - s e x  c o u p l e s .  T h e  c o u r t  a l s o
d e t e r m i n e d  t h a t  t h e  o n l y  r i g h t  a t  i s s u e  w a s  a  r i g h t  t o  e m p l o y e e  
b e n e f i t s ,  w h i c h  i t  r u ’ d  w a s  n o t  a  f u n d a m e n t a l  r i g h t .  B e c a u s e  
t h e  c o u r t  f o u n d  t h a t  n o  s u s p e c t  c l a s s  o r  f u n d  m e n t a l  r i g h t  w a s  
i n v o l v e d ,  i t  a p p l i e d  t h e  l o w e s t  l e v e l  o f  s c r u t i n y  t o  t h e  
g o v e r n m e n t a l  a c t i o n .  T h e  c o u r t  r u l e d  t h a t  t h e  d e f e n d a n t s  h a d  a  
l e g i t i m a t e  i n t e r e s t  i n  r e d u c i n g  c o s t s ,  i n c r e a s i n g  a d m i n i s t r a t i v e  
e f f i c i e n c y ,  a n d  p r o m o t i n g  m a r r i a g e .  I t  t h e n  r u l e d  t h a t  g r a n t i n g  
b e n  f i t s  o n l y  t o  s p o u s e s  o f  m a r r i e d  e m p l o y e e s  b o r e  a  f a i r  a n d  
s u b s t a n  i a l  r e l a t i o n s h i p  t o  t h o s e  i n t e r e s t s .

T h e  p l a i n t i f f s  a p p e a l e d .  B r i e f i n g  o n  t h e i r  a p p e a l  w a s  
c o m p l e t e d  a n d  o r a l  a r g u m e n t  t o o k  p l a c e  b e f o r e  t h e  U n i t e d  S t a t e s  
S u p r e m -  C o u r t  d e c i d e d  L a w r e n c e  v .  T e x a s . 7  W i t h  o u r  p e r m i s s i o n ,  
t h e  p a r t i e s  f i l e d  s u p p l e m e n t a l  b r i e f s  d i s c u s s i n g  L a w r e n c e .
I I I .  D I S C U S S I O N

A .  S t a n d a r d  o f  R e v i e w
We r e v i e w  a  g r a n t  o r  d e n i a l  o f  s u m m a r y  j u d g m e n t  d e  

n o v o . 8 S u m m a r y  j u d g m e n t  i s  o n l y  a p p r o p r i a t e  w h e n  t h e r e  i s  n o
g e n u i n e  i s s u e  o f  m a t e r i a l  f a c t ,  a n d  t h e  m o v i n g  p a r t y  i s  e n t i t l e d
t o  j u d g m e n t  a s  a  m a t t e r  o f  l a w . 9 D e c i d i n g  t h e  a p p l i c a b l e  
s t a n d a r d  o f  s c r u t i n y  i n  a n  e q u a l  p r o t e c t i o n  c h a l l e n g e  t o  a n  
a l l e g e d l y  d i s c r i m i n a t o r y  s t a t u t e  p r e s e n t s  a  q u e s t i o n  o f  l a w . 10  
L i k e w i s e ,  i d e n t i f y i n g  t h e  n a t u r e  o f  t h e  c h a l l e n g e r s  i n t e r e s t  a n d  
a s s e s s i n g  t h e  i m p o r t a n c e  o f  t h e  g o v e r n m e n t a l  i n t e r e s t  a n d  t h e  f i t  
b e t w e e n  t h a t  i n t e r e s t  a n d  t h e  m e a n s  c h o s e n  t o  a d v a n c e  i t ,  p r e s e n t  
q u e s t i o n s  o f  l a w . 11  We w i l l  anpl /  o u r  i n ^  p e n d e n t  j u d g m e n t  t o
q u e s t i o n s  o f  l a w  a n d  a d o p t  t h e  r u l e  o f  l a w  m o s t  p e r s u a s i v e  i n
l i g h t  o f  p r e c e d e n t ,  r e a s o n ,  a n d  p o l i c y . 1 2  We a p p l y  o u r  
i n d e p e n d e n t  j u d g m e n t  w h e n  i n t e r p r e t i n g  c o n s t i t u t i o n a l  p r o v i s i o n s  
o r  s t a t u t e s . 1 3  A  c o n s t i t u t i o n a l  c h a l l e n g e  t o  a  s t a t u t e  m u s t  
o v e r c o m e  a  p r e s u m p t i o n  o f  c o n s t i t u t i o n a l i t y . 1 4

B .  E f f e c t  o f  t h e  M a r r i a g e  A m e n d m e n t  o n  P l a i n t i f f s  E q u a l
P r o t e c t i o n  A r g u m e n t s

T h e  p l a i n t i f f s ,  i n  c h a l l e n g i n g  t h e  s p o u s a l  l i m i t a t i o n s  
i n  t h e  b e n e f  t s  p r o g r a m s ,  r e l y  o n  a r t i c l e  I  s e c t i o n  1 o f  t h e  
A l a s k a  C o n s t i t u t i o n ,  w h i c h  g u a r a n t e e s  t h e  r i g h t  t o  e q u a l  
t r e a t m e n t .  I t  s t a t e s  t h a t  a l l  p e r s o n s  a r e  e q u a l  a n d  e n t i t l e d  t o
e q u a l  r i g h t s ,  o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  l a w . 15
O f t e n  r e f e r r e d  t o  a s  t h e  e q u a l  p r o t e c t i o n  c l a u s e ,  t h i s  c l a u s e  
a c t u a l l y  g u a r a n t e e s  n o t  o n l y  e q u a l  p r o t e c t i o n ,  b u t  a l s o  e q u a l  
r i g h t s  a n d  o p p o r t u n i t i e s  u n d e r  t h e  l a w . 1 6

B u t  A l a s k a  C o n s t i t u t i o n  a r t i c l e  I ,  s e c t i o n  2 5 ,  t h e  
M a r r i a g e  A m e n d m e n t ,  s t a t e s  t h a t  [ t ] o  b e  v a l i d  o r  r e c o g n i z e d  i n  
t h i s  S t a t e ,  a  m a r r i a g e  m a y  e x i s t  o n l y  b e t w e e n  o n e  m a n  a n d  o n e  
w o m a n .  I t  e f f e c t i v e l y  p r o h i b i t s  s a m e - s e x  d o m e s t i c  p a r t n e r s  f r o m  
m a r r y i n g  i n  A l a s k a  a n d  d e n i e s  r e c o g n i t i o n  i n  A l a s k a  t o  f o r e i g n  
m a r r i a g e s  b e t w e e n  s a m e - s e x  c o u p l e s . 17  We m u s t  d e c i d e  a s  a  
t h r e s h o l d  m a t t e r  w h e t h e r ,  a s  c o n t e n d e d  b y  t h e  m u n i c i p a l i t y  a n d  
a m i c i  c u r i a e  N o r t  S t a r  C i v i l  R i g h t s  D e f e n s e  F u n d ,  I r< ~ .  a n d  t h e  
M a r r i a g e  L aw  P r o j e c t ,  t h e  M a r r i a g e  A m e n d m e n t  p r e c l u d e s  c h a l l e n g e s



b y  s a m e - s e x  c o u p l e s  t o  g o v e r n m e n t  p o l i c i e s  t h a t  d i s c r i m i n a t e  
b e t w e e n  m a r r i e d  a n d  u n m a r r i e d  c o u p l e s .

We m u s t  g i v e  e f f e c t  t o  e v e r y  w o r d ,  p h r a s e ,  a n d  c l a u s e  
o f  t h e  A l a s k a  C o n s t i t u t i o n . 1 8  ( S l e e m i n g l y  c o n f l i c t i n g  p a r t s  a r e  
t o  b e  h a r m o n i z e d ,  i f  p o s s i b l e ,  s o  t h a t  e f f e c t  c a n  b e  g i v e n  t o  a l l  
p a r t s  o f  t h e  c o n s t i t u t i o n . 19

T h e  A l a s k a  C o n s t i t u t i o n s  e q u a l  p r o t e c t i o n  c l a u s e  a n d  
M a r r i a g e  A m e n d m e n t  c a n  b e  h a r m o n i z e d  i n  t h i s  c a s e  b e c a u s e  i t  
c o n c e r n s  a  d i s p u t e  a b o u t  e m p l o y m e n t  b e n e f i t s .  T h e  M a r r i a g e  
A m e n d m e n t  e f f e c t i v e l y  p r e c l u d e s  s a m e - s e x  c u u p l e s  f r o m  m a r r y i n g  i n  
A l a s k a ,  b u t  i t  d o e s  n o t  e x p l i c i t l y  o r  i m p l i c i t l y  p r o h i b i t  p u b l i c  
e m p l o y e r s  f r o m  o f f e r i n g  t o  t h e i r  e m p l o y e e s  s a m e - s e x  d o m e s t i c
p a r t n e r s  a l l  b e n e f i t s  t h a t  t h e y  o f f e r  t o  t h e i r  e m p l o y e e s  s p o u s e s .
I t  d o e s  n o t  a d d r e s s  t h e  ♦ ' o p i c  o f  e m p l o y m e n t  b e n e f i t s  a t  a l l . 2 0

N o r  h a v e  w e  b e e n  r e f e r r e d  t o  a n y  l e g i s l a t i v e  h i s t o r y  
’ m p l y i n g  t h a t ,  d e s p i t e  i t s  c l e a r  w o r d s ,  t h e  M a r r i a g e  A m e n d m e n t  
s n o u l d  b e  i n t e r p r e t e d  t o  d e n y  e m p l o y m e n t  b e n e f i t s  t o  p u b l i c  
e m p l o y e e s  w i t h  s a m e - s e x  d o m e s t i c  p a r t n e r s . 2 1  T h e  M a r r i a g e
A m e n d m e n t  c o u l d  h a v e  t h e  e f f e c t  o f  f o r e c l o s i n g  t h e  p r e s e n t
c h a l l e n g e  o n l y  i f  i t  c o u l d  b e  r e a d  t o  p r o h i b i t  p u b l i c  e m p l o y e r s
f r o m  o f f e r i n g  b e n e f i t s  t o  t h e i r  e m p l o y e e s  s a m e  s e x  d o m e s t i c
p a r t n e r s .  B u t  n o t h i n g  i n  i t s  t e x t  w o u l d  p e r m i t  t h a t  r e a d i n g ,  a n d
i n d e e d  t h e  s t a t e  a n d  t h e -  m u n i c i p a l i t y  i m p l i c i t l y  a s s u m e  o n
a p p e a l  t h a t  g o v e r n m e n t s  a r e  f r e e  t o  o f f e r  e m p l o y m e n t  b e n e f i t s  t o  
t h e i r  e m p l o y e e s  u n m a r r i e d ,  d o m e s t i c  p a r t n e r s ,  i n c l u d i n g  s a m e - s e x  
d o m e s t i c  p a r t n e r s .

B e c a u s e  t h e  p u b l i c  e m p l o y e r s  b e n e f i t s  p r o g r a m s  c o u l d  b e  
a m e n d e d  t o  i n c l u d e  u n m a r r i e d  s a m e - s « x  d o m e s t i c  p a r t n e r s  w i t h o u t  
o f f e n d i n g  t h e  M a r r i a g e  A m e n d m e n t ,  t h a t  a m e n d m e n t  d o e s  n o t
f o r e c l o s e  p l a i n t i f f s  e q u a l  p r o t e c t i o n  c l a i m s  h e r e .  T h a t  t h e
M a r r i a g e  A m e n d m e n t  e f f e c t i v e l y  p r e v e n t s  s a m e - s e x  c o u p l e s  f r o m  
m a r r y i n g  d o e s  n o t  a u t o m a t i c a l l y  p e r m i t  t h e  g o v e r n m e n t  t o  t r e a t  
t h e m  d i f f e r e n t l y  i n  o t h e r  w a y s .  I t  t h e r e f o r e  d o e s  n o t  p r e c l u d e  
p u b l i c  e m p l o y e e s  w i t h  s a m e - s e x  d o m e s t i c  p a r t n e r s  f r o m  c l a i m i n g

t h a t  t h e  s p o u s a l  l i m i t a t i o n s  i n  t h e  b e n e f i t s  p r o g r a m s  i n v i d i o u s l y  
d i s c r i m i n a t e  a g a i n s t  t h e m .

T h e  s t a t e  e q u a l  p r o t e c t i o n  c l a u s e  c a n n o t  o v e r r i d e  m o r e
s p e c i f i c  p r o v i s i o n s  i n  t h e  A l a s k a  C o n s t i t u t i o n . 2 2  B u t  t h e
p l a i n t i f f s  d o  n o t  c o n t e n d  t h a t  t h e  M a r r i a g e  A m e n d m e n t  v i o l a t e s  
A l a s k a s  e q u a l  p r o t e c t i o n  c l a u s e .  T h e y  a r g u e  n o t  t h a t  t h e y  h a v e  a  
r i g h t  t o  m a r r y  e a c h  o t h e r ,  b u t  t h a t  t h e  b e n e f i t s  p r o g r a m s  
d i s c r i m i n a t e  a g a i n s t  t h e m  b y  d e n y i n g  t h e m  b e n e f i t s  t h a t  t h e
p r o g r a m s  p r o v i d e  t o  o t h e r s  w h o ,  p l a i n t i f f s  c l a i m ,  a r e  s i m i l a r l y  
s i t u a t e d .

B e c a u s e  th«.  M a r r i a g e  A m e n d m e n t  d o e s  n o t  r e s o l v e  t h i s  
a p p e a l ,  w e  t u r n  t o  t h e  m e r i t s  o f  p l a i n t i f f s  e q u a l  p r o t e c t i o n  
a r g u m e n t s .

C .  C h a l l e n g e  t o  t h e  S p o u s a l  L i m i t a t i o n s  U n d e r  t h e  E q u a l  
P r o t e c t i o n  C l a u s e  o f  t h e  A l a s k a  C o n s t i t u t i o n

A r t i c l e  I ,  s e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n  
m a n d a t e s  e q u a l  t r e a t m e r t  o f  t h o s e  s i m i l a r l y  s i t u a t e d ;  i t  p r o t e c t s  
A l a s k a n s  r i g h t  t o  n  j j i - d i s c r  i m i n a t o r y  t r e a t m e n t  m o r e  r o b u s t l y  t h a n  
d o e s  t h e  f e d e r a l  e q u a l  p r o t e c t i o n  c l a u s e . 2 3  We h a v e  l o n g  
r e c o g n i z e d  t h a t  [ t h i s  c l a u s e ]  a f f o r d s  g r e a t e r  p r o t e c t i o n  t o  
i n d i v i d u a l  r i g h t s  t h a n  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n s  F o u r t e e n t h  
A m e n d m e n t . 2 4



T o  i m p l e m e n t  A l a s k a s  m o r e  s t r i n g e n t  e q u a l  p r o t e c t i o n  
s t a n d a r d ,  w e  h a v e  a d o p t e d  a  t h r e e - s t e p ,  s l i d i n g - s c a l e  t e s t  t h a t  
p l a c e * ,  a  p r o g r e s s i v e l y  g r e a t e r  o r  l e s s e r  b u r d e n  o n  t h e  s t a t e ,  
d e p e n d i n g  o n  t h e  i m p o r t a n c e  o f  t h e  i n d i v i d u a l  r i g h t  a f f e c t e d  b y  
t h e  d i s p u t e d  c l a s s i f i c a t i o n  a n d  t h e  n a t u r e  o f  t h e  g o v e r n m e n t a l  
i n t e r e s t  a t  s t a k e  . . . . 2 5

1 .  T h e  b e n e f i t s  p r o g r a m s  d i s t i n c t i o n s  b e t w e e n  s a m e -  
s e x  a n d  o p p o s i t e - s e x  d o m e s t i c  p a r t n e r s

A p e r s o n  o r  g ' - ' v j p  a s s e r t i n g  a n  e q u a l  p r o t e c t i o n  
v i o l a t i o n  m u s t  d e m o n s t r a t e  t h a t  t h e  c h a l l e n g e d  l a w  t r e a t s  
s i m i l a r l y  s i t u a t e d  p e r s o n s  d i f f e r e n t l y . 2 6  A b s e n t  d i s p a r a t e  
t r e a t m e n t  o f  s i m i l a r l y  s i t u a t e d  p e r s o n s ,  t h e  l a w  a s  a p p l i e d  t o  
t h e  a g g r i e v e d  g r o u p  d o e s  n o t  v i o l a t e  t h e  g r o u p s  r i g h t  t o  e q u a l  
p r o t e c t i o n . 2 7  We f i r s t  c o n s i d e r  w h e t h e r ,  a s  t h e  m u n i c i p a l i t y  
c o n t e n d s ,  t h e r e  i s  n o  e v i d e n c e  o f  d i f f e r e n t i a l  t r e a t m e n t ,  m a k i n g  
i t  u n n e c e s s a r y  t o  e n g a g e  i n  a  s l i d i n g - s c a l e  a n a l y s i s . 2 8

T h e  p l a i n t i f f s  a s s e r i  t h a t  t h e  d e f e n d a n t  g o v e r n m e n t s  
t r e a t  s a m e - s e x  a n d  o p p o s i t e - s e x  c o u p l e s  d i f f e r e n t l y .  T h e  
d e f e n d a n t s  a r g u e  t h a t  t h e i r  p r o g r a m s  d i f f e r e n t i a t e  o n  t h e  b a s i s  
o f  m a r i t a l  s t a t u s ,  n o t  s e x u a l  o r i e n t a t i o n  o r  g e n d e r .  T h e  
m u n i c i p a l i t y  a s s e r t s  t h a t  a l l  m a r r i e d  e m p l o y e e s  c a n  c o n f e r  
b e n e f i t s  o n  t h e i r  s p o u s e s ,  a n d  n o  u n m a r r i e d  e m p l o y e e s  c a n  c o n f e r  
b e n e f i t s  o n  t h e i r  p a r t n e r s .  I t  t h e r e f o r e  a r g u e s  t h a t  i t  t r e a t s  
s a m e - s e x  c o u p l e s  n o  d i f f e r e n t l y  t h a n  a n y  o t h e r  u n m a r r i e d  c o u p l e s ,  
a n d  t h a t  t h e r e  i s  c o n s e q u e n t l y  n o  b a s i s  f o r  a n  e q u a l  p r o t e c t i o n  
c l a i m .  S e v e r a l  c o u r t s  e x a m i n i n g  s i m i l a r  p r o g r a m s  h a v e  r e a c h e d  
t h i s  c o n c l u s i o n . 2 9

We m u s t  t h e r e f o r e  d e c i d e  w h e t h e r  t h e r e  i s  a  
c l a s s i f i c a t i o i ,  t h a t  r e s u l t s  i n  d i f f e r e n t  t r e a t m e n t  f o r  s i m i l a r l y  
s i t u a t e d  p e o p l e .

We a g r e e  w i t h  t h e  p l a i n t i f f s  t h a t  t h e  p r o p e r  c o m p a r i s o n  
i s  b e t w e e n  s a m e - s e x  c o u p l e s  a n d  o p p o s i t e - s e x  c o u p l e s ,  w h e t h e r  o r  
n o t  t h e y  a r e  m a r r i e d .  T h e  m u n i c i p a l i t y  c o r r e c t l y  o b s e r v e s  t h a t  
n o  u n m a r r i e d  e m p l o y e e s ,  w h e t h e r  t h e y  a r e  m e m b e r s  o f  s a m e - s e x  o r  
o p p o s i t e - s e x  c o u p l e s ,  c a n  o b t a i n  t h e  d i s p u t e d  b e n e f i t s  f o r  t h e i r  
d o m e s t i c  p a r t n e r s .  B u t  t h i s  d o e s  n o t  m e a n  t h a t  t h e s e  p r o g r a m s  
t r e a t  s a m e  s e x  a n i  o p p o s i t e - s e x  c o u p l e s  t h e  s a m e .  U n m a r r i e d  
p u b l i c  e m p l o y e e s  i n  o p p o s i t e - s e x  d o m e s t i c  r e l a t i o n s h i p s  h a v e  t h e  
o p p o r t u n i t y  t o  o b t a i n  t h e s e  b e n e f i t s ,  b e c a u s e  e m p l o y e e s  a r e  n o t  
p r e v e n t e d  b y  l a w  f r o m  m a r r y i n g  t h e i r  o p p o s i t e - s e x  d o m e s t i c  
p a r t n e r s . 3 0  I n  c o m p a r i s o n ,  p u b l i c  e m p l o y e e s  i n  c o m m i t t e d  s a m e - s e x  
r e l a t i o n s h i p s  a r e  a b s o l u t e l y  d e n i e d  a n y  o p p o r t u n i t y  t o  o b t a i n  
t h e s e  b e n e f i t s ,  b e c a u s e  t h e s e  e m p l o y e e s  a r e  b a r r e d  b y  l a w  f r o m  
m a r r y i n g  t h e i r  s a m e - s e x  p a r t n e r s  i n  A l a s k a  o r  h a v i n g  a n y  m a r r i a g e  
p e r f o r m e d  e l s e w h e r e  r e c o g n i z e d  i n  A l a s k a .  S a m e - s e x  u n m a r r i e d  
c o u p l e s  t h e r e f o r e  h a v e  n o  w a y  o f  o b t a i n i n g  t h e s e  b e n e f i t s ,  
w h e r e a s  o p p o s i t e - s e x  u n m a r r i e d  c o u p l e s  m a y  b e c o m e  e l i g i b l e  f o r  
t h e m  b y  m a r r y i n g .  T h e  p r o g r a m s  c o n s e q u e n t l y  t r e a t  s a m e - s e x  
c o u p l e s  d i f f e r e n t l y  f r o m  o p p o s i t e - s e x  c o u p l e s . 31

2 .  I n t e n t  t o  d i s c r i m i n a t e
T h e  s t a t e  a r g u e s  t h a t  a n  i n t e n t  t o  d i s c r i m i n a t e  i s ,  o r  

s h o u l d  b e ,  a n  e s s e n t i a l  e l e m e n t  o f  a  s t a t e  e q u a l  p r o t e c t i o n  c l a i m  
i n  A l a s k a .  B o t h  d e f e n d a n t s  c o n t e n d  t h a t  t h e r e  w a s  n o  
d i s c r i m i n a t o r y  i n t e n t ,  o r  e v i d e n c e  o f  a n i m u s  a g a i n s t  g a y s  a n d  
l e s b i a n s .  P l a i n t i f f s  r e s p o n d  t h a t  A l a s k a s  e q u a l  p r o t e c t i o n  
c l a u s e  d o e s  n o t  r e q u i r e  a  s h o w i n g  o f  d i s c r i m i n a t o r y  i n t e n t .



We n e e d  n o t  r e s o l v e  t h i s  d i s p u t e  h e r e  b e c a u s e  w e
c o n c l u d e  t h a t  t h e  b e n e f i t s  p r o g r a m s  a r e  f a c i a l l y  d i s c r i m i n a t o r y .
W h e n  a  l a w  b y  i t s  ow n  t e r m s  c l a s s i f i e s  p e r s o n s  f o r  d i f f e r e n t  
t r e a t m e n t ,  t h i s  i s  k n o w n  a s  a  f a c i a l  c l a s s i f i c a t i o n . 3 2  A n d  w h e n  a  
l a w  i s  d i s c r i m i n a t o r y  o n  i t s  f a c e ,  t h e  q u e s t i o n  o f  d i s c r i m i n a t o r y  
i n t e n t  i s  s u b s u m e d  b y  t h e  d e t e r m i n a t i o n  t h a t  t h e  c l a s s i f i c a t i o n  
e s t a b l i s h e d  b y  t h e  t e r m s  o f  t h e  c h a l l e n g e d  l a w  o r  p o l i c y  i s ,  
i t s e l f ,  d i s c r i m i n a t o r y . 3 3

T o  d e t e r m i n e  w h e t h e r  t h e  b e n e f i t s  p r o g r a m s  m a k e  a
f a c i a l  c l a s s i f i c a t i o n ,  we  m u s t  t h e r e f o r e  e x a m i n e  t h e  m e a n i n g  o f
t h e  t e r m  s p o u s e .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  i n  l - t r s o n n e l
A d m i n i s t r a t o r  v .  F e e n e y ,  c o n s i d e r e d  w h e t h e r  a  s t a t e  s t a t u t e
g r a n t i n g  a  h i r i n g  p r e f e r e n c e  t o  v e t e r a n s  v i o l a t e d  e q u a l
p r o t e c t i o n  o n  t h e  b a s i s  o f  g e n d e r . 34  T h e  C o u r t  c o n c l u d e d  i n  p a r t  
t h a t  t h e  s t a t u t e  w a s  g e n d e r - n e u t r a l  b e c a u s e  t h e  d e f i n i t i o n  o l  
v e t e r a n s  i n  t h e  s t a t u t e  h a [ d ]  a l w a y s  b e e n  n e u t r a l  a s  t o  g e n d e r  
a n d  t h a t  M a s s a c h u s e t t s  h a [ d ]  c o n s i s t e n t l y  d e f i n e d  v e t e r a n  s t a t u s  
i n  a  w a y  t h a t  h a ( d )  b e e n  i n c l u s i v e  o f  w o m e n  w h o  h a [ d ]  s e r v e d  i n
t h e  m i l i t a r y  . . . . 3 5

B u t  u n l i k e  t h e  n e u t r a l  d e f i n i t i o n  o f  v e t e r a n  x.'. F e e n e y ,
A l a s k a s  d e f i n i t i o n  o f  t h e  l e g a l  s t a t u s  o f  m a r r i a g e  ( a n d ,  h e n c e ,  
w h o  c a n  b e  a  s p o u s e )  e x c l u d e s  s a m e - s e x  c o u p l e s . 3 6  B y  r e s t r i c t i n g  
t h e  a v a i l a b i l i t y  o f  b e n e f i t s  t o  s p o u s e s ,  t h e  b e n e f i t s  p r o g r a m s  b y  
[ t h e i r ]  o w n  t e r m s  c l a s s i f ( y )  s a m e - s e x  c o u p l e s  f o r  d i f f e r e n t  
t r e a t m e n t . 3 "  H e t e r o s e x u a l  c o u p l e s  i n  l e g a l  r e l a t i o n s h i p s  h a v e  t h e  
o p p o r t u n i t y  t o  m a r r y  a n d  b e c o m e  e l i g i b l e  f o r  b e n e f i t s .  I n  
c o m p a r i s o n ,  b e c a u s e  o f  t h e  l e g a l  d e f i n i t i o n  o f  m a r r i a g e ,  t h e  
p a r t n e r  o f  a  h o m o s e x u a l  e m p l o y e e  c a n  n e v e r  b e  l e g a l l y  c o n s i d e r e d

a s  t h a t  e m p l o y e e s  s p o u s e  a n d ,  h e n c e ,  c a n  n e v e r  b e c o m e  e l i g i b l e  
f o r  b e n e f i t s .  We t h e r e f o r e  c o n c l u d e  t h a t  t h e  b e n e f i t s  p r o g r a m s  
a r e  f a c i a l l y  d i s c r i m i n a t o r y . 3 8

T h e  n e x t  q u e s t i o n  i s  w h e t h e r  t h e  d i s p a r a t e  t r e a t m e n t  i s  
p e r m i t t e d  u n d e r  t h e  s l i d i n g - s c a l e  a n a l y s i s  f o r  t q u a l  p r o t e c t i o n  
c h a l l e n g e s  i n  A l a s k a . 3 9

3 .  S l i d i n g - s c a l e  a n a l y s i s  u n d e r  t h e  A l a s k a  
C o n s t i  t u t i o n

H a v i n g  r e s o l v e d  t h e s e  p r e l i m i n a r y  i s s u e s  b y  d e t e r m i n i n g
( 1 )  t h a t  i t  c a n n o t  b e  s a i d  a s  a  m a t t e r  o f  l a w  t h a t  t h e  b e n e f i t s  

p r o g r a m s  d o  n o t  t r e a t  p u b l i c  e m p l o y e e s  w i t h  s a m e - s e x  d o m e s t i c  
p a r t n e r s  d i f f e r e n t l y ,  a n d  ( 2 )  t h a t  t h e  b e n e f i t s  p r o g r a m s  a r e
f a c i a l l y  d i s c r i m i n a t o r y ,  w e  t u r n  t o  t h e  t h r e e - s t e p ,  s l i d i n g - s c a l e  
a n a l y s i s  a p p l i c a b l e  t o  e q u a l  p r o t e c t i o n  c h a l l e n g e s  u n d e r  t h e
A l a s k a  C o n s t i t u t i o n .  T h i s  a p p r o a c h  i n v o l v e s  t h e  f o l l o w i n g  
p r o c e s s :

F i r s t ,  i t  m u s t  b e  d e t e r m i n e d  a t  t h e  
o u t s e t  w h a t  w e i g h t  s h o u l d  b e  a f f o r d e d  t h e
c o n s t i t u t i o n a l  i n t e r e s t  i m p a i r e d  b y  t h e  
c h a l l e n g e d  e n a c t m e n t .  T h e  n a t u r e  o f  t h i s  
i n t e r e s t  i s  t h e  m o s t  i m p o r t a n t  v a r i a b l e  i n  
f i x i n g  t h e  a p p r o p r i a t e  l e v e l  o f
r e v i e w  . . . .  D e p e n d i n g  u p o n  t h e  p r i m a c y  o f  
t h e  i n t e r e s t  i n v o l v e d ,  t h e  s t a t e  w i l l  h a v e  a  
g r e a t e r  o r  l e s s e r  b u r d e n  i n  j u s t i f y i n g  i t s  
l e g i s l a t i o n .

S e c o n d ,  a n  e x a m i n a t i o n  m u s t  b e



u n d e r t a k e n  o f  t h e  p u r p o s e s  s e r v e d  b y  a  
c h a l l e n g e d  s t a t u t e .  D e p e n d i n g  o n  t h e  l e v e l  
o f  r e v i e w  d e t e r m i n e d ,  ♦■he s t a t e  m a y  b e  
r e q u i r e d  t o  s h o w  o n l y  t h / i v  i t s  o b j e c t i v e s  
w e r e  l e g i t i m a t e ,  a t  t h e  l o w  e n d  o f  t h e
c o n t i n u u m ,  o r ,  a t  t h e  h i g h  e n d  o f  t h e  s c a l e ,  
t h a t  t h e  l e g i s l a t i o n  w a s  m o t i v a t e d  b y  a  
c o m p e l l i n g  s t a t e  I n t e r e s t .

T h i r d ,  a n  e v a l u a t i o n  o f  t h e  s t a t e s  
i n t e r e s t  i n  t h e  p a r t i c u l a r  m e a n s  e m p l o y e d  t o  
f u r t h e r  i t s  g o a l s  m u s t  b e  u n d e r t a k e n .  O n c e  
a g a i n ,  t h e  s t a t e s  b u r d e n  w i l l  d i f f e r  i n  
a c c o r d a n c e  w i t h  t h e  d e t e r m i n a t i o n  o f  t h e
l e v e l  o f  s c r u t i n y  u n d e r  t h e  f i r s t  s t a g e  o f  
a n a l y s i s .  A t  t h e  l o w  e n d  o f  t h e  s l i d i n g  
s c a l e ,  we  h a v e  h e l d  t h a t  a  s u b s t a n t i a l  
r e l a t i o n s h i p  b e t w e e n  m e a n s  a n d  e n d s  i s
c o n s t i t u t i o n a l l y  a d e q u a t e .  A t  t h e  h i g h e r  e n d  
o f  t h e  s c a l e ,  t h e  f i t  b e t w e e n  m e a n s  a n d  e n d s  
m u s t  b e  m u c h  c l o s e r .  I f  t h e  p u r p o s e  c a n  b e  
a c c o m p l i s h e d  b y  a  l e s s  r e s t r i c t i v e  
a l t e r n a t i v e ,  t h e  c l a s s i f i c a t i o n  w i l l  b e
i n v a l i d a t e d . ( 4 0 ]

T h e  p l a i n t i f f s  a d v a n c e  f o u r  a l t e r n a t i v e  a r g u m e n t s  t o
s u p p o r t  t h e i r  e q u a l  p r o t e c t i o n  c h a l l e n g e  t o  t h e  s p o u s a l  

l i m i t a t i o n  i n  t h e  b e n e f i t s  p r o g r a m s .  T h e  f i r s t  t h r e e  a s k  cs  t o  
a p p l y  a  h e i g h t e n e d  l e v e l  o f  s c r u t i n y  b e c a u s e  t h e  p r o g r a m s
a l l e g e d l y  ( 1 )  d i s c r i m i n a t e  o n  t h e  b a s i s  o f  s e x u a l  o r i e n t a t i o n ;
( 2 )  d i s c r i m i n a t e  o n  t h e  b a s i s  o f  g e n d e r ;  o r  ( 3 )  s i g n i f i c a n t l y  

b u r d e n  a t  l e a s t  o n e  o f  s e v e r a l  i m p o r t a n t  p e r s o n a l  i n t e r e s t s .  T h e  
p l a i n t i f f s  a l t e r n a t i v e l y  c o n t e n d  t h a t  t h e  p r o g r a m s  c a n n o t  
w i t h s t a n d  e v e n  t h e  m i n i m u m  l e v e l  o f  s c r u t i n y ,  e i t h e r  b e c a u s e  t h e  
g o v e r n m e n t a l  i n t e r e s t s  a d v a n c e d  a r e  n o t  l e g i t i m a t e ,  o r  b e c a u s e  
* h e  e l i g i b i l i t y  r e s t r i c t i o n s  d o  n o t  b e a r  a  f a i r  a n d  s u b s t a n t i a l  
r e l a t i o n s h i p  t o  a d v a n c i n g  t h o s e  i n t e r e s t s .

B e c a u s e  w< c o n c l u d e  t h a t  t h e  b e n e f i t s  p r o g r a m s  c a n n o t  
s u r v i v e  m i n i m u m  s c r u t i n y ,  we  n e e d  n o t  a d d r e s s  p l a i n t i f f s  
a l t e r n a t i v e  a r g u m e n t s .

a .  N a t u r e  o f  p l a i n t i f f s  i n t e r e s t s :  l e v e l  o f  
s c r u t i n y

T h e  f i r s t  s t e p  o f  o u r  a n a l y s i s  r e q u i r e s  u s  t o  d e t e r m i n e  
w h a t  w e i g h t  t o  g i v e  t h e  i n d i v i d u a l  i n t e r e s t s  a f f e c t e d  b y  t h e  
b e n e f i t s  p r o g r a m s . 4 1  P l a i n t i f f s  c o n t e n d  t h a t  t h e  s p o u s a l  
l i m i t a t i o n s  s i g n i f i c a n t l y  b u r d e n  i m p o r t a n t  p e r s o n a l  i n t e r e s t s ,  
s u c h  a s  t h e  r i g h t  t o  i n t i m a t e  a s s o c i a t i o n ,  a n d  a r e  t h e r e f o r e
s u b j e c t  t o  h e i g h t e n e d  s c r u t i n y .  B u t  b e c a u s e  m i n i m u m  s c r u t i n y  i s  
s u f f i c i e n t  t o  r e s o l v e  t h i s  c a s e ,  we  d o  n o t  n e e d  t o  d e c i d e  w h e t h e r  
t h e  p l a i n t i f f s  i n t e r e s t s  a r e  i m p o r t a n t  o r  w h e t h e r  a  f u n d a m e n t a l  
r i g h t  i s  a f f e c t e d . 4 2  G o v e r n m e n t  a c t i o n  a f f e c t i n g  a n  e c o n o m i c  
i n t e r e s t  r e c e i v e s  m i n i m u m  s c r u t i n y , 4 3  a n d  t h e  e m p l o y m e n t  b e n e f i t s  
a t  i s s u e  h e r e  a r e  u n d e n i a b l y  e c o n o m i c .

b .  T h e  g o v e r n m e n t a l  i n t e r e s t s  a n d  t h e  
r e l a t i o n s h i p  b e t w e e n  t h o s e  i n t e r e s t s  a n d  t h e  
m e a n s  c h o s e n  t o  a d v a n c e  t h e m



T h e  s e c o n d  s t e p  o f  t h e  s l i d i n g - s c a l e  a n a l y s i s  r e q u i r e s  
u s  t o  c o n s i d e r  t h e  g o v e r n m e n t a l  i n t e r e s t s  a d v a n c e d  b y  a  
c h a l l e n g e d  l a w . 44 U n d e r  m i n i m u m  s c r u t i n y ,  t h e s e  i n ^ e r ^ s t s  n e e d  
o n l y  b e  l e g i t i m a t e . 4 5  T h e  t h i r d  s t e p  r e q u i r e s  U3 t o  e v a l u a t e  t h e  
m e a n s  c h o s e n  t o  a d v a n c e  t h e  i n t e r e s t s  i d e n t i f i e d  f r o m  t h e  s e c o n d  
s t e p .  M i n i m u m  s c r u t i n y  r e q u i r e s  a  f a i r  a n d  s u b s t a n t i a l  r e l a t i o n  
b e t w e e n  t h e  m e a n s  ( i . e . ,  t h e  c l a s s i f i c a t i o n )  a n d  t h e  o b j e c t  o f  
t h e  l e g i s l a t i o n . 4 6

T h e  s t a t e  a n d  t h e  m u n i c i p a l i t y  c o n t e n d  t h a t  t h e y  h a v e  
t h r e e  l e g i t i m a t e  i n t e r e s t s  c o s t  c o n t r o l ,  a d m i n i s t r a t i v e  
e f f i c i e n c y ,  a n d  p r o m o t i o n  o f  m a r r i a g e  i n  l i m i t i n g  e m p l o y m e n t  
b e n e f i t s  t o  s p o u s e s  a n d  d e p e n d e n t  c h i l d r e n .  We m u s t  t h e r e f o r e  
c o n s i d e r  w h e t n e r  t h e s e  i n t e r e s t s  a r e  l e g i t i m a t e  a n d ,  i f  s o ,  
w h e t h e r  t h e  c l a s s i f i c a t i o n  b e a r s  a  f a i r  a n d  s u b s t a n t i a l  
r e l a t i o n s h i p  t o  t h o s e  i n t e r e s t s .

C o s t  c o n t r o l .  T h e  s t a t e  a n d  t h e  m u n i c i p a l i t y  a r g u e  
t h a t  c o s t  c o n t r o l  i s  a  p r i m a r y  p u r p o s e  o f  l i m i t i n g  t h e  
a v a i l a b i l i t y  o f  b e n e f i t s  t o  s p o u s e s  o f  m a r r i e d  i m p l o y e e s .  T h e  
s t a t e  e x p l a i n s  t h a t  i t  m u s t  o f f e r  h e a l t h  i n s u r a n c e  t o  a t t r a c t  a n d  
r e t a i n  a  q u a l i f i e d  w o r k  f o r c e  a n d  t h a t  t h e  l e g i s l a t u r e  s h o u l d  b e  
e n t i t l e d  t o  t a k e  r e a s o n a b l e  m e a s u r e s  t o  c o n t r o l  t h e  c o s t  o f  t h a t  
o f f e r i n g .  A s  t h e  n u m b e r  o f  p r o g r a m  p a r t i c i p a n t s  i n c r e a s e s ,  s o  
d o e s  t h e  c o s t .

T h e  s t a t e  a l s o  a s s e r t s  t h a t  t h e  l e g i s l a t u r e  w a n t e d  t o  
l i m i t  p a r t i c i p a t i o n  t o  t h a t  s m a l l  g r o u p  i n  a  t r u l y  c l o s e  
r e l a t i o n s h i p  w i t h  t h e  e m p l o y e e .  T h e  m u n i c i p a l i t y  a s s e r t s  t h a t  i t  
d e c i d e d  t o  l i m i t  e m p l o y e e  b e n e f i t s  t o  a  s m a l l ,  r e a d i l y  
a s c e r t a i n a b l e  g r o u p  o f  i n d i v i d u a l s  c l o s e l y  c o n n e c t e d  t o  t h e  
e m p l o y e e .  T h e s e  a s s e r t i o n s  i n d i c a t e  t o  u s  t h a t  t h e  g o v e r n m e n t a l  
i n t e r e s t  h e r e  i s  m o r e  s p e c i f i c  t h a n  j u s t  c o s t  c o n t r o l .  I n d e e d ,  
i f  t h e  g o v e r n m e n t s  w e r e  i n t e r e s t e d  i n  s i m p l y  s a v i n g  m o n e y ,  t h e  
c o m p a n i o n  g o a l  o f  p r o m o t i n g  m a r r i a g e  w o u l d  s e e m  t o  d o  t h e  
o p p o s i t e .  A s  t h e  b e n e f i t s  p r o g r a m s  s u c c e e d  i n  c o n v i n c i n g  c o u p l e s  
t o  m a r r y  o r  t o  s t a y  m a r r i e d ,  t h e  g o v e r n m e n t s  h a v e  t o  p r o v i d e  
b e n e f i t s  t o  m o r e  p e o p l e .  T h i s  a p p a r e n t  t e n s i o n  b e t w e e n  c o s t  
c o n t r o l  a n d  p r o m o t i o n  o f  m a r r i a g e  c a n  b e  h a r m o n i z e d  b y  m o r e  
a p p r o p r i a t e l y  d e s c r i b i n g  t h e  g o v e r n m e n t s  i n t e r e s t  i n  c o s t  c o n t r o l  
a s  a n  i n t e r e s t  i n  c o n t r o l l i n g  c o s t s  b y  l i m i t i n g  b e n e f i t s  t o  t h o s e  
p e o p l e  i n  t r u l y  c l o s e  r e l a t i o n s h i p [ s ) w i t h  o r  c l o s e l y  c o n n e c t e d  
t o  t h e  e m p l o y e e .

We a s s u m e  t h a t  l i m i t i n g  b e n e f i t  p r o g r a m s  t o  t h o s e  i n  
t r u l y  c l o s e  r e l a t i o n s h i p s  w i t h  t h e  e m p l o y e e  i s  a  l e g i t i m a t e  
g o v e r n m e n t a l  g o a l .  B u t  w e  d o  n o t  s e e  h o w  a n  a b s o l u t e  e x c l u s i o n  
o f  s a m e - s e x  d o m e s t i c  p a r t n e r s  f r o m  b e i n g  e l i g i b l e  f o r  b e n e f i t s  . s  
s u b s t a n t i a l l y  r e l a t e d  t o  t h i s  i n t e r e s t .  M a n y  s a m e - s e x  c o u p i . e s  
a r e  n o  d o u b t  j u s t  a s  t r u l y  c l o s e [ l y j  r e l a t ( e d )  a n d  c l r s e l y  
c o n n e c t e d  a s  a n y  m a r r i e d  c o u p l e ,  i n  t h e  s e n s e  o f  p r o v i d i n g  t h e  
s a m e  l e v e l  o f  l o v e ,  c o m m i t m e n t ,  a n d  m u t u a l  e c o n o m i c  a n d  e m o t i o n a l  
s u p p o r t ,  a s  b e t w e e n  m a r r i e d  c o u p l e s ,  a n d  w o u l d  c h o o s e  t o  g e t  
m a r r i e d  i f  t h e y  w e r e  n o t  p r o h i b i t e d  b y  l a w  f r o m  d o i n g  s o .  
A l t h o u g h  l i m i t i n g  b e n e f i t s  t o  s p o u s e s ,  a n d  t h e r e b y  e x c l u d i n g  a l l  
s a m e - s e x  d o m e s t i c  p a r t n e r s ,  d o e s  t e c h n i c a l l y  r e d u c e  c o s t s ,  s u c h  a  
r e s t r i c t i o n  f a i l s  t o  a d v a n c e  t h e  e x p r e s s e d  g o v e r n m e n t a l  g o a l  o f  
l i m i t i n g  b e n e f i t s  t o  t h o s e  i n  t r u l y  c l o s e  r e l a t i o n s h i p s  w i t h  a n d  
c l o s e l y  c o n n e c t e d  t o  t h e  e m p l o y e e .

A d m i n i s t r a t i v e  e f f i c i e n c y .  T h e  s t a t e  a n d  t h e  
m u n i c i p a l i t y  a r g u e  t h a t  t h e  n e e d  t o  e f f i c i e n t l y  a d m i n i s t e r  t h e



b e n e f i t s  p r o g r a m s  j u s t i f i e s  t h e  s o o u s a l  l i m i t a t i o n s .  T h e y  a r g u e  
t h a t  m a r r i a g e  p r o v i d e s  a  b r i g h t - l i n e  d i s t i n c t i o n  t h a t  i s  e a s i l y  
a p p l i e d ,  a n d  t h a t  a l l o w i n g  e m p l o y e e s  t o  d e s i g n a t e  b e n e f i c i a r i e s  
o t h e r  t h a n  s p o u s e s  w i l l  m a k e  i t  m o r e  d i f f i c u l t  t o  a d m i n i s t e r  t h e  
p r o g r a m s .  T h e  d i r e c t o r  o f  t h e  b e n e f i t s  s e c t i o n  o f  t h e  A l a s k a  
D i v i s i o n  o f  R e t i r e m e n t  a n d  B e n e f i t s  e x p l a i n e d  d u r i n g  d e p o s i t i o n  
t h e  p o t e n t i a l  a d m i n i s t r a t i v e  d i f f i c u l t i e s  t h a t  c o u l d  a r i s e  i f  
e m p l o y e e s  w e r e  a l l o w e d  t o  d e s i g n a t e  b e n e f i t s  r e c i p i e n t s  o t h e r  
t h a n  s p o u s e s .  S h e  d i s c u s s e d  t h e o r e t i c a l  b u r d e n s  o f  d e t e r m i n i n g  
w h o  o t h e r  t h a n  a  s p o u s e  m i g h t  b e  e l i g i b l e  f o r  c o v e r a g e .  T h e  
m u n i c i p a l i t y  a n t i c i p a t e s  d i f f i c u l t y  i n  d e c i d i n g  h o w  l o n g  a  s a m e -  
s e x  r e l a t i o n s h i p  m u s t  l a s t ,  w h e t h e r  t h e  p a r t n e r s  m u s t  r e s i d e  i n  
t h e  s a m e  h o u s e ,  w h e t h e r  t h e  r e l a t i o n s h i p  m u s t  b e  o f  a  s e x u a l  
n a t u r e ,  a n d  w h e n  t h e  r e l a t i o n s h i p  e n d s .

We h a v e  r e c o g n i z e d  t h a t  a d m i n i s t r a t i v e  e f f i c i e n c y  i s  a  
l e g i t i m a t e  g o v e r n m e n t a l  i n t e r e s t . 4 7  T h e r e  i s  n o  d o u b t  t h a t  m a k i n g  
a  l e s s - c l e a r l y - d e f i n e d  ( c o m p a r e d  t o  s p o u s e s )  c a t e g o r y  o f  p e r s o n s  
e l i g i b l e  f o r  e m p l o y m e n t  b e n e f i t s  w o u l d  c r e a t e  a d m i n i s t r . ' . i v e  
b u r d e n s .  B u t  A l a s k a s  E q u a l  P r o t e c t i o n  C l a u s e  r e q u i r e s  m o r e  t h a n  
j u s t  a  r a t i o n a l  c o n n e c t i o n  b e t w e e n  a  c l a s s i f i c a t i o n  a n d  a

g o v e r n m e n t a l  i n t e r e s t ;  e v e n  a t  t h e  l o w e s t  l e v e l  o f  s c r u t i n y ,  t h e  
c o n n e c t i o n  m u s t  b e  s u b s t a n t i a l . 4 8

I t  i s  s i g n i f i c a n t  t h a t  o t h e r  a g e n c i e s ,  p o l i t i c a l  
s u b d i v i s i o n s ,  a n d  s u i t e s  p r o v i d e ,  o r  h a v e  p r o v i d e d ,  e m p l o y m e n t  
b e n e f i t s  t o  t h e i r  e m p l o y e e s  s a m e - s e x  d o m e s t i c  p a r t n e r s .  T h e  
s t a t e  d o e s  n o t  d i s p u t e  t h e  p l a i n t i f f s  c o n t e n t i o n  t h a t  t h e  
U n i v e r s i t y  o f  A l a s k a  d o e s  o r  d i d  s o  a n d  t h a t  i t  ' o p t e d  
q u a l i f y i n g  c r i t e r i a . 4 9  L i k e w i s e ,  o t h e r  s t a t e s 5 l  a n d  
m u n i c i p a l i t i e s , 5 1  i n c l u d i n g  t h e  C i t y  a n d  B o r o u g h  o f  J u n e a u , 5 2  o f f e r  
t h e  s a m e  h e a l t h  b e n e f i t s  t o  d o m e s t i c  p a r t n e r s ,  p e r  t h e i r  
e l i g i b i l i t y  s t a n d a r d s ,  t h a t  t h e y  o f f e r  t o  m a r r i e d  c o u p l e s .

We d o  n o t  a s s u m e ,  a s  p l a i n t i f f s  a s s e r t ,  t h a t  t h e  s t a t e  
a n d  t h e  m u n i c i p a l i t y  c a n  s i m p l y  a d o p t  t h e  m e t h o d o l o g y  t h e  
U n i v e r s i t y  o f  A l a s k a  a d o p t e d  t o  a d m i n i s t e r  i t s  p r o g r a m s .  T h e  
s t a t e  h a s  m a n y  m o r e  e m p l o y e e s  t h a n  t h e  u n i v e r s i t y .  N o n e t h e l e s s ,  
t h a t  m a n y  o t h e r  a g e n c i e s ,  m u n i c i p a l i t i e s ,  a n d  s t a t e s  o f l e r  
e m p l o y m e n t  b e n e f i t s  t o  t h e i r  e m p l o y e e s  s a m e - s e x  d o m e s t i c  p a r t n e r s  
s u g g e s t s  t h a t  t h e  g o v e r n m e n t s  l e g i t i m a t e  a d m i n i s t r a t i v e  c o n c e r n s  
c a n  b e  s a t i s f i e d .  T h e  a v a i l a b i l i t y  o f  t h e s e  b e n e f i t s  e l s e w h e r e  
p e r s u a d e s  u s  t h a t  a d m i n i s t r a t i v e  d i f f i c u l t i e s  a r e  n o t  a n  
i n s u r m o u n t a b l e  b a r r i e r  t o  p r o v i d i n g  b e n e f i t s  i f  o u r  c o n s t i t u t i o n  
r e q u i r e s  t h a t  t h e y  b e  p r o v i d e d  We t h e r e f o r e  c o n c l u d e  t h a t  t h e  
a b s o l u t e  e x c l u s i o n  o f  s a m e - s e x  c o u p l e s  i s  n o t  s u b s t a n t i a l l y  
r e l a t e d  t o  t h e  g o a l  o f  m a x i m i z i n g  a d m i n i s t r a t i v e  e f f i c i e n c y .

P r o m o t i o n  o f  m a r r i a g e .  T h e  s t a t e  a n d  m u n i c i p a l i t y  
a s s e r t  t h a t  t h e y  h a v e  a  l e g i t i m a t e  i n t e r e s t  i n  t h e  p r o m o t i o n  o f  
m a r r i a g e .  T o  s u p p o r t  t h i s  a s s e r t i o n ,  t h e  m u n i c i p a l i t y  p o i n t s  t o  
t h e  a n c i e n t  c u l t u r a l  a n d  l e g a l  s t a t u s  o f  m a r r i a g e  a n d  t h e  p l a c e  
o f  a  m a r r i a g e  b e t w e e n  o n e  m a n  a n d  o n e  w o m a n  a s  t h e  h i s t o r i c  
f o u n d a t i o n  o f  s o c i e t y .  A m i c u s  c u r i a e  A l a s k a  C a t h o l i c  C o n f e r e n c e  
a l s o  c o n t e n d s  t h a t  t h e  p r o m o t i o n  o f  m a r r i a g e  i s  a  l e g i t i m a t e  
s t a t e  i n t e r e s t .  I t  c i t e s  i n  s u p p o r t  s e v e r a l  U n i t e d  S t a t e s  
S u p r e m e  C o u r t  d e c i s i o n s  t h a t  h a v e  r e c o g n i z e d  t h e  r i g h t  t o  m a r r y  
a s  i n v o l v ( i n g )  i n t e r e s t s  o f  b a s i c  i m p o r t a n c e  i n  o u r  s o c i e t y . 5 3  
T h e  S u p r e m e  C o u r t  h a s  a l s o  e x p l a i n e d  t h a t  m a r r i a g e  i s  a  s o c i a l  
r e l a t i o n  s u b j e c t  t o  t h e  s t a t e s  p o l i c e  p o w e r . 54

We h a v e  n e v e r  c o n s i d e r e d  w h e t h e r  t h e  p r o m o t i o n  o f



m a r r i a g e  i s  a  v a l i d  g o v e r n m e n t a l  i n t e r e s t .
P l a i n t i f f s  a r g u e  t h a t  w h e t h e r  o r  n o t  t h e  p r o m o t i o n  o f  

m a r r i a g e  i s  a  l e g i t i m a t e  g o v e r n m e n t a l  i n t e r e s t ,  t h e  s t a t e  i s  n o t  
t r u l y  i n t e r e s t e d  i n  p r o m o t i n g  m a r r i a g e ,  b e c a u s e ,  i f  i t  w e r e ,  i t  
w o u l d  n o t  h a v e  p r e v e n t e d  g a y s  a n d  l e s b i a n s  f r o m  e n t e r i n g  i n t o  
m a r r i e d  r e l a t i o n s h i p s .  T h i s  a r g u m e n t  h a s  l i t t l e  m e r i t .  T h e  
s t a t e  r i g h t l y  a r g u e s  t h a t  j u s t  b e c a u s e  t h e  l e g i s l a t u r e  d i d  n o t  
w a n t  t o  p r o m o t e  s a m e - s e x  m a r r i a g e  d o e s  n o t  m e a n  i t  d i d  n o t  h a v e  a  
s i n c e r e  i n t e r e s t  i n  p r o m o t i n g  t r a d i t i o n a l  m a r r i a g e .

P l a i n t i f f s  a l s o  c h a l l e n g e  t h e  l e g i t i m a c y  o f  a n y  
i n t e r e s t  i n  p r o m o t i n g  m a r r i a g e .  T h e y  a r g u e  t h a t  t h e  s t a t e  a n d  
m u n i c i p a l i t y  m a y  n o t  a s s e r t  a n  i n t e r e s t  i n  p r o m o t i n g  m a r r i e d  
r e l a t i o n s h i p s  f o r  i t s  o w n  s a k e .  T h e y  c l a i m  t h a t  t h e  g o v e r n m e n t  
m a y  n o t  f a v o r  a  c l a s s  s i m p l y  b e c a u s e  i t  f a v o r s  t h e  c l a s s ,  a n d  
t h a t  d i s c r i m i n a t i o n  i s  n e v e r  a  l e g i t i m a t e  i n t e r e s t .  T h a t  
p r o p o s i t i o n  i s  c e r t a i n l y  c o r r e c t ,  b u t  t h e  p r o m o t i o n  o f  m a r r i a g e  
i n  a n d  o f  i t s e l f  i s  n o t  n e c e s s a r i l y  d i s c r i m i n a t o r y .  A n d  i t  i s  n o t

i r r a t i o n a l .  A m o n g  o t h e r  t h i n g s ,  i t  c a n  e n c o u r a g e  f a m i l y  
s t a b i l i t y  ( a n  u n d e n i a b l y  v a l i d  p u b l i c  g o a l ) ,  a s  t h e  A l a s k a  
C a t h o l i c  C o n f e r e n c e  a r g u e s .

A s  t o  t h i s  i s s u e ,  p l a i n t i f f s  t r u e  c h a l l e n g e  i s  t o  t h e  
d e c i s i o n  t o  p r o m o t e  f a m i l y  s t a b i l i t y  a m o n g  o p p o s i t e - s e x  c o u p l e s  
b u t  n o t  a m o n g  s a m e - s e x  c o u p l e s .  T h e y  a r g u e  t h a t  t h e  s o c i a l  g o o d  
f r o m  f a m i l y  s t a b i l i t y  i n  s a m e - s e x  r e l a t i o n s h i p s  i s  j u s t  a s  
i m p o r t a n t  a n d  v a l u a b l e  a s  t h e  s o c i a l  g o o d  f r o m  s t a b l e  o p p o s i t e -  
s e x  r e l a t i o n s h i p s .  A s s u m i n g  p l a i n t i f f s  a r g u m e n t  i s  c o r r e c t ,  i t  
w o u l d  n o t  e s t a b l i s h  t h a t  a n  i n t e r e s t  i n  p r o m o t i n g  m a r r i a g e  i s  n o t  
l e g i t i m a t e .  G i v e n  t h e  s o c i a l  b e n e f i t s  p o t e n t i a l l y  i n h e r e n t  i n  
m a r r i a g e  a n d  t h e  S u p r e m e  C o u r t s  s t a t e m e n t  t h a t  m a r r i a g e  i s  
s u b j e c t  t o  s t a t e  r e g u l a t i o n , 5 5  w e  c o n c l u d e  t h a t  t h e  p r o m o t i o n  o f  
m a r r i a g e  i s  a t  l e a s t  a  l e g i t i m a t e  g o v e r n m e n t a l  i n t e r e s t .

We a c c e p t  t h e  s t a t e s  c o n t e n t i o n  t h a t  p r o v i d i n g  
e m p l o y m e n t  b e n e f i t s  t o  s p o u s e s  o f  i t s  e m p l o y e e s  m a y  e n c o u r a g e  
p e r s o n s  t o  m a r r y  o r  s t a y  m a r r i e d .  S u c h  b e n e f i t s  a r e  f i n a n c i a l l y  
v a l u a b l e  a n d  t h e i r  a v a i l a b i l i t y  m a y  b e  a n  i m p o r t a n t  o r  e v e n
c r i t i c a l  f a c t o r  t o  p e r s o n s  d e c i d i n g  w h e t h e r  t o  m a r r y .  B u t  t h e
q u e s t i o n  h e r e  i s  w h e t h e r  t h e  m e a n s  c h o s e n  t o  a d v a n c e  t h e  i n t e r e s t  
a r e  s u b s t a n t i a l l y  r e l a t e d  t o  t h e  g o v e r n m e n t s  i n t e r e s t .

T h e  f i r s t  p a r t  o f  t h e  c h o s e n  m e a n s  p r o v i d i n g  a  b e n e f i t  
t o  s p o u s e s  i s  d i r e c t l y  r e l a t e d  t o  a d v a n c i n g  t h e  m a r r i a g e  
i n t e r e s t .  B u t  t h e  s e c o n d  p a r t  o f  t h e  c h o s e n  m e a n s  r e s t r i c t i n g  
e l i g i b i l i t y  t o  p e r s o n s  i n  a  s t a t u s  t h a t  s a m e - s e x  d o m e s t i c  
p a r t n e r s  c a n  n e v e r  a c h i e v e  c a n n o t  b e  s a i d  t o  b e  r e l a t e d  t o  t h a t  
i n t e r e s t .  T h e r e  i s  n o  i n d i c a t i o n  h e r e  t h a t  d e n y i n g  b e n e f i t s  t o  
p u b l i c  e m p l o y e e s  w i t h  s a m e - s e x  d o m e s t i c  p a r t n e r s  h a s  a n y  b e a r i n g  
o n  w h o  m a r r i e s .  T h e r e  i s  n o  i n d i c a t i o n  h e r e  t h a t  g r a n t i n g  o r  
d e n y i n g  b e n e f i t s  t o  p u b l i c  e m p l o y e e s  w i t h  s a m e - s e x  d o m e s t i c  
p a r t n e r s  c a u s e s  e m p l o y e e s  w i t h  o p p o s i t e - s e x  d o m e s t i c  p a r t n e r s  t o  
a l t e r  t h e i r  d e c i s i o n s  a b o u t  w h e t h e r  t o  m a r r y .  T h e r e  i s  n o  
i n d i c a t i o n  h e r e  t h a t  a n y  o f  t h e  p l a i n t i f f s ,  h a v i n g  b e e n  d e n i e d  
t h e s e  b e n e f i t s ,  w i l l  n o w  s e e k  o p p o s i t e - s e x  p a r t n e r s  w i t h  a n  
i n t e n t i o n  o f  m a r r y i n g  t h e m .  A n d  i f  s u c h  c h a n g e s  r e s u l t e d  i n  s h a m  
o r  u n s t a b l e  m a r r i a g e s  e n t e r e d  o n l y  t o  o b t a i n  o r  c o n f e r  t h e s e  
b e n e f i t s ,  t h e y  w o u l d  n o t  s e e m  t o  a d v a n c e  a n y  v a l i d  r e a s o n s  f o r
p r o m o t i n g  m a r r i a g e .  I n  s h o r t ,  t h e r e  i s  n o  i n d i c a t i o n  t h a t  t h e
p r o g r a m s  c h a l l e n g e d  a s p e c t  t h e  d e n i a l  o f  b e n e f i t s  t o  a l l  p u b l i c  
e m p l o y e e s  w i t h  s a m e - s e x  d o m e s t i c  p a r t n e r s  h a s  a n y  r e l a t i o n s h i p


