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S enator Fred D yson

MEMORANDUM

May 4, 2005

To: Representative LesiJ McGuire, Chair
House J udiciary Committee

From: Senator Fred Dysori

RE: Request for Hearing SB 135

SB 135 is "An Act relating to the (Awes of assault and custodial interference; and providing for an effective date.” 
This bill has been drafted in consultation with the Department of Law, and I respectfully request 
that SB 135 be heard in the House Judiciary Committee as soon as possible. In addition to the 
attached materials, I ould be glad to answer any questions that may arise, as would my staff, Jason 
Hooley (ext. 3762). Thank you for your consideration.

During Session (|anuary-May): Alaska Slate Capitol • luneau, Alaska 99801 • (800) 342-2199 • (907) 465-2199 • (907) 465-4S87 fax 
During Interim (lune-Dcccmber): 10928 Eagle River Road • Eagle River. Alaska 99S77 • (907) 694-6683 • (907) 694-1015 fax 

Scnator.Fred.Dyson@Legls.state.ak.us • www.3krepublicans.org
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S e n a t o r  Fr e d  D y s o n

CS SB 135 (JUD )— “An Act relating to the crimes o f  assault and custodial interference; and 
providing fee an effective date."

SB 135 is omed to provide additional protection to Abska’s children, and was drafted by the 
Criminal ruvision of the Department of Law. The bill focuses on two crimes: assault and custodial 
interfere! ce.

Assault Assault in the third degree concerns the reckless injur)' (of a young child) that reasonably require' n edical treatment. The abuse that vulnerable infants and small children experience, however, is 
often unficult to accurately diagnose without extensive medical testing. In Wells v. State, 102 P.3d 972 
(Abska \pp. 2004), the Alaska court of appeals held that this diagnostic testing does not constitute 
“treatment.” In that particular case, the emergency room doctor found “numerous bruises” on the 
head ■ f a 9-month old infant, so they ordered a CT scan and blood tests. Two doctors testified that 
the bruises could not have been caused by the infant banging his own head on the cnb because he 
could not have generated enough force. The defendant was convicted by a jury, and the court of 
appeals reversed.

SB 135 p oposcs to change “reasonably requires medical treatment” to “would cause a reasonable 
caregiver h> seek medical attention from a health care professional in the form of diagnosis or 
treatment. This change is consistent with other statutes, such as criminal nonsupport—a 
misdemeanor for failure to provide a child with necessary “medical attention” This phrase has been 
interpreted by Abska courts as broader than mere “treatment,” because “children may suffer injuries 
sufficiendy threatening to require a medical examination, even if that examination ultimately 
discloses no need for treatment.” S.R.D. v. State, 820 P.2d 1088, 1090-91 (Abska App. 1991).

Custodial In terference. Parents who kidnap their children from the custodial parent keep them for 
long periods, md it is usually months before the children can be accounted for and the parents 
brought to justi ce. Often, the children are moved from place to place, kept out of public school, had 
their legal names changed, or taken out of state—to avoid being found. The kidnapper often 
defends his/her onduct by claiming that the child was being abused or neglected by the custodial 
parent, and therefore it was necessary to take the child. A “necessity" defense is allowed for many 
crimes (AS 11.81.320), but was not believed to be allowed in parental kidnapping cases until Perrin v. State, 66 P.3d 21 (Alaska App. 2003). Some boundaries to this defense are appropriate to reinforce 
custodial orders from the court and to stand against parents who inappropriately ‘take matters into 
his/her own hands.’

SB 135 proposes to recognize a limited “necessity” defense for parental kidnapping, but only if the 
parent holds the child for no longer than 24 hours, or the time necessary to contact authorities, 
whichever is shorter.

During Session (January - May): Alaska Sta.e Capitol •  Juneau, Alaska 99801 • (800) 342-2199 • (907) 465-2199 • (907) 465-1587 (fax)
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S pon so r Senato r Dyson__________________________________  ____________________
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Approved by: 
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to act with loyalty and impartiality.14 Ac­
cordingly, Enders had a duty to act “aolely in 
the intercut" of Kottke'a estate and its bene­
ficiaries and to do so “impartially . . taking 
into account any differing interests of the 
beneficiaries.” 17

The court’s opinion on rehearing correctly 
warns that, to meet these obligations as a 
nominated personal representative in a con­
test between two competing wills, Enders 
needed only to act with intent to benefit 
those successors named in the will that she 
supported.1* But this altered perspective 
has little bearing on the basic quality of 
Enders’s duty: no matter what set of benefi­
ciaries she purported to serve, Alaska's defi­
nition of good faith required Enders to act 
out of a genuine concern for Kottke'a true 
will as she honestly perceived it, unambigu­
ously precluding her from suing out of per­
sonal interest or far ulterior motives.1*

Yet here, the superior court explicitly 

found that Enders acted for her own self- 
interest, motivated by her overriding hostili­
ty toward Parker. The court denied End- 
ers's application after explicitly finding

• "Ms. Endere ls] case was a contest far 

her own penonal benefit

• “The real impetus behind the litigation is 
the Enders( ] fam ilyfs] pernoruxl an i­

mosity and disdain for Connie Parker"; 
and

• 'This immense distaste for Ms. Parker 
has propelled M s . En d ers to drain M r . 

Kottke's modest estate through litiga­
tion!.]” (W1

These are clear, unequivocal, and explicit 
8tatementa of the superior court’s considered 
view that Enders's action was motivated by
IS . AS 13 36.245 defines th e  duty  o f loyalty, s la t­

ing: "A tru stee  shall invest an d  m an ag e  th e  tru st 
a sse ts  solely in  th e  in te re s t of th e  b enefic ia ries."
AS 13.36.250 g overns the  d uty  o f im partia lity :
" I f  a  tru s t h as tw o o r  m o re  b enefic ia ries, the 
tru s tee  shall ac t im partia lly  in  investing  an d  
m an ag in g  the tru s t assets, taking  in to  acco u n t 
an y  d ifferin g  in te rests  o f the  benefic ia ries ."

17. AS 13 36.245; AS 13 36.250,

IS . Op. on  R eh’g a t  16-17.

19. As the  co m m en tary  to  the  U niform  P ro ba te  
C ode m ak es c lea r . "L itig a tio n  p ro secu ted  by a

spite and that she prosecuted her claim 
against Parker for the purpose of draining 
the estate through litigation—not to secure 
the estate’s benefit for individuals who End­
ers believed were Kottke's rightful succes­
sors, and not because Ender? had any genu­
ine concern for Kottke’s true wiH*1 The 
superior court's findings leave no doubt con­
cerning its view of this issue.

Because a needless remand for ritualistic 
incantation of the words "bad faith” will only 
invite another round of appeal, which, in 
turn, will almost certainly seal Enders's vic­
tory in her efforts to drain Kottke’s estate, I 
dissent.

Alaska 21

Konn B. PERRIN , Appellant,
v.

STATE o f Alaska, Appellee.
No. A-7696.

Court of Appeals of Alaska.
March 21, 2008.

After defendant was charged with first- 
degree custodial interference, the State filed 
a motion to prevent defendant from present­
ing a necessity defense. The Superior Court, 
Third Judicial District, Palmer, Eric Smith, 
J„ granted the motion, and defendant was 
convicted of first-degree custodial interfer-

person al rep resen ta tiv e  for the  p rim a ry  purpose 
o f en h an c in g  h is p ro sp ects  for co m pensa tion  
w ould  not be in good fa ith ."  Unif fau u m  Coos 
§ 3 -7 2 0  cm t.. 8 U.L.A. 184 (1998). See. e.g.. Oliver v. City of Lam,ion. 540 N .W  2d 630, 634 
(N .D  1995)

20. E m ph asis ad ded

21. As n oted  above, the su p e r io r  c o u r t s  findings 
a re  am ply  su p po rted  by th e  reco rd , as well as by 
the su p erio r c o u r t's  d ispositive  fin d ings on  the 
m erits  o f the  w ill contest.
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ence following a bench trial. Defendant ap­
pealed. The Court of Appeals, Stewart, J., 
held that testimony from defendant on 
whether or not he had the conscious objec­
tive to withhold daughter for a protracted 
period of time was admissible.

Reversed.
Coats, C J ., filed a concurring opinion.
Mannheimer, J., filed a dissenting opin­

ion.

1. Crim inal Law «=»150
Custodial interference is a continuing of­

fense. A S  11.41.320(a).

2. Kidnapping «=1
To convict a defendant for custodial in­

terference the State must prove a defendant 
committed the actus reus, the act of taking, 
enticing, or keeping a child from a lawful 
custodian with no legal right to do so, with 
the necessary mental state, knowing that he 
or she has no legal right to take the child and 
intending to keep the child for a protracted 
period. AS 11.41.320(a).
3. Witnesses <£=88

The Alaska Constitution accords crimi­
nal defendants a constitutional right to testi­
fy in their own behalf.
4. Kidnapping «=»5, 6

Testimony from defendant on whether 
or not he had the conscious objective to 
withhold daughter for a protracted period of 
time was admissible during prosecution for 
custodial interference; testimony was rele­
vant, it addressed an element of the offense, 
and the trial court could instruct the jury 
that defendan* had to avail himself of avail­
able legal remedies before undertaking un­
lawful self-help. A S  11.41.320(a).

Margi A. Mock, Assistant Public Defender, 
and Barbara K. Brink, Public Defender, An­
chorage, for Appellant

Ben M. Herren, Assistant Attorney Gener­
al, Office of Special Prosecutions and Ap-
1. 699 P.2d 358 (Alaska App. 1985).

peals. Anchorage, and Bruce M. Botelho, At­
torney General, Juneau, for Appellee.

Before: COATS, Chief Judge, and 
M A N N H E IM ER  and STEWART, Judge*.

OPINION 
STEWART. Judge.
In Geriach v. Stats,1 we upheld the superi­

or court’s refusal to instruct the jury on 
Geriach’a claimed necessity defense to a 
charge of first-degree custodial interference.* 
In this case, on the eve of trial, the State 
moved to bar Ronn B. Perrin from present­
ing a necessity defense relying on Geriach. 
Perrin disclaimed any reliance on the affir­
mative defense of necessity; evui so, the 
superior court requested a summary of Per­
rin's defense.

After hearing the summary, the court rea­
soned that Perrin’s proffered testimony was 
a necessity defense and announced that Per­
rin's “defense" was barred by Geriach. Be­
cause we conclude the superior court applied 
Geriach too broadly, we reverse.

Facts and proceedings leading to the 
court's Gerlach-hased ruling

B.C. is Perrin’s daughter, but Perrin war 
not married to B.C.’s mother. In 1997, Per­
rin filed an action to establish his paternity of 
B.C. and obtain joint custody. After a custo­
dy trial in January 1998, the superior court 
granted joint legal custody of B.C. to Perrin 
and B.C.’s mother, pr ry physical custody 
to B.C.'s mother, and set a visitation sched­
ule for Perrin.

During the summer of 1999, Perrin had 
court-ordered visitation with B.C. cn Wed­
nesday evenings and two out of every three 
weekends. On Sunday, May 15, 1999, when 
Perrin did not return B.C. as scheduled, 
B.C.’s mother called Perrin’s cousin, Don 
Perrin. She discovered that Don had re­
ceived a call from a relative in California, 
telling him to pick up Perrin’s truck at the 
airport B.C.’s mother contacted the Alaska 
State Troopers and reported that B.C. was 
missing.
2. AS I I  41.320(a).
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About one week later, Don Perrin received 
a power of attorney in the mail from Califor­
nia from Perrin. The power of attorney gave 
Don Perrin authority over Perrin's residence, 
automotive repair business, ar 1 all his per­
sonal possessions.

The Alaska State Troopers tracked Perrin 
down through a phone number they found on 
a notepad at his business. The Troopers 
learned Perrin had stayed with a friend near 
San Diego, but had since left. On June 26, 
1999, B.C.'a mother received a letter in Per­
rin's handwriting from San Diego. The let­
ter read: “Everyone is fine, safe, healthy and 
happy."

On August 3, 1999, the FB I located Perrin 
in Oklahoma. Perrin had dyed his hair. 
Perrin was arrested and charged with first- 
degree custodial interference, a class C felo­
ny.1

Before jury selection on the day of Perrin's 
trial, the State moved to prevent Perrin from 
raising a necessity defense.4 The State ar­
gued ‘hat Geriach precluded a necessity de­
fense in custodial interference cases. Argu­
ing that a necessity defense was unavailable, 
the State maintained that Perrin was pre­
cluded from giving his reasons for taking 
B.C. out of the state and describing his ac­
tions while out-of-state.

Perrin replied that he would not offer a 
necessity defense. He stated that he expect­
ed to present evidence to counter the ele­
ment of custodial interference that requires 
the defendant, have the requisite “intent to 
hold the child . . .  for a protracted period." ‘

At this point, Superior Court Judge Eric 
Smith asked Perrin to give him, in a “nut­
shell,” an offer of proof on his defense strate­
gy. Perrir. did so and described his relation­
ship with B.C.’s mother, his concerns after 
B.C. complained to him that she was physi­
cally abused by her mother’s companion, 
what led up to his departure from Alaska 
with B.C., and what he did to prepare to
i. AS I I  41.320(b).

4. AS 11.81 320.

3. AS I I  41 330(a).
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return to Alaska with B.C. before he was 
arrested.

Following this proffer, Judge Smith re­
viewed this court’s decision in Geriach. 
Judge Smith concluded that Geriach holds 
that self-help Is not an acceptable defense for 
custodial interference and “allowing self-help 
to be brought in to demonstrate lack of in­
tent essentially establishes the necessity de­
fense without calling it th a t” The judge 
“had s lot of trouble with” the fact that 
Perrin was out-of-state with B.C. for two and 
one-half months and intended to keep her 
out-of-state for aa long aa four months. 
Judge Smith said that the time frame could 
not be viewed as anything but prolonged 
because Perrin “actually attempted to estab­
lish sufficient residence and job for purposes 
of getting California family services involved” 
and “attempted] to stay ahead of the F B lfT

Judge Smith granted th j State's motion 
and ordered Perrin not to present any evi­
dence to the jury relating to the actions he 
took while out of state to prepare to raise the 
issue when he returned to Alaska. The 
judge admitted that he was “not comfortable 
depriving a defendant . . .  of his ability to 
defend against the intent [element f

Following this ruling, Perrin said that a 
jury trial, without the ability to present a 
defense, would be a “waste of judicial re­
sources." Judge Smith suggested that Per­
rin could obtain appellate review of his ruling 
by having a bench trial. Because the court 
and the parties viewed the court's ruling 
barring Perrin’s defense testimony as non- 
dispositive, they concluded that a Cookt'-y* 
plea was not available. After a recess, Per­
rin’s attorney told the court that his client 
would agree to waive his right to a jury trial 
and proceed with a bench trial. The court 
î .,missed the jury and proceeded to opening 
statements without addressing Perrin per­
sonally and asking if he understood the
6. See Cooksey v. Sure. 524 P 2d 1251. 1255-57 

(Alaska 1974). In  Cooksey, the Alaska S up rem e 
C ourt estab lished  a p ro ced u re  perm ittin g  a  d e ­
fendant to p lead  no  co n test an d  still p reserve  an  
issue for appeal, so  long a s  the  issue w as d ispo si­
tive o f the  d e fen dan t's  case . Id.
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rights he would lose if he proceeded with a 
court trial.7

Does GerUuh bar Perrin's pi offered testi­
mony?

In C eiia c h , a mother left Alas, a with her 
daughter and hid in Washington Plate for 
over one year. The mother was a r ested and 
convicted of first-degree custodial interfer­
ence at trial."

Before trial, Geriach made an jlter of 
proof supporting her plan to present a neces­
sity defense.* Geriach said she would testily 
that she believed the child's father was not 
properly caring for the child because the 
child had a vaginal infection, was d rty and 
unkempt and, also, that the father beat his 
children from u previous marriage.10 Ger­
iach claimed she held the child out-of-state 
because she had little faith in the judicial 
syBtem and feared she would run out of 
money before a custody dispute was re­
solved." Geriach had witnesses available to 
testify about the father’s abuse of the child." 
Geriach maintained the purpose of this testi­
mony was to show her state of mind and her 
fear of imminent harm to her daughter. The 
trial judge ruled that Gerlach's offer of proof 
was insufficient as a matter of law such that 
he could not instruct the jury on the necessi­
ty defense. He also precluded her from 
raising that defense at trial."

We upheld the superior court’s ruling for 
two reasons. First, we held that Gerlach’s 
claim failed to meet an essential jirong of a 
necessity defense: the harm caused by the
7 In  Walker v. Stuie. .578 P i d  1388 (Alaska 

19781. ihe  A laska S up rem e  C ourt ru led  that the
su p erio r co u rt rnusl ad d re ss  a  d e f tn d a r l  person- 
. ,.y lo  obtain  a  w aiver of jury. We follow ed Walkei in McC/ait/hri v. Stale. 857 P 2d 366. 369
(Alaska App 1993). an d  ru led  tha t " th e  reco rd
m u st explicitly  d e m o n s tra te  tha t the d e fen dan t
und ers to o d  an d  personally  re linq u ished  the  right
to tria l by Jury ”

8. Cerlut li. 099 P 2d at 359, 360

9. Id a t 359

10. Id.
11. Id.
12. Id at 360

defendant's conduct must not be dispropor­
tionate to the harm avoided." In addition, 
we concluded that Geriach had remedies at 
law she did not utilize." We recognized that 
the legislature has established remedies to 
protect vulnerable children and has adopted 
ptwedurea for resolving child custody dis­
putes.1*

11,21 A person commits the crime of 
first-degree custodial interference if the per­
son commits second-degree custodial inter­
ference and also causes the child to be re­
moved from or kept out of this state.17 To 
commit second-degree custodial interference, 
a defendant must be the relative of a child 
under 18 and, knowing that they have no 
right to do so, takes, entices, or keeps the 
child from its lawful custodian with the intent 
to withhold the child for a protracted peri­
od." Custodial interference is a continuing 
offense.1* Thus, to convict a defendant for 
custodial interference the State must prove a 
defendant committed the actus reus, “the act 
of taking, enticing, or keeping a child from a 
lawful custodian with ’no legal right to do so,’ 
with the necessary mental state, knowing 
that he or she has no legal right to take the 
child and intending to keep the child for a 
protracted period."10

In his offer of proof, Perrin conceded that 
he removed B.C. ftom Alaska. He also did 
not dispute that he knew retaining B.C. vio­
lated the custody order. Thus, the element 
in dispute when the superior court consid­
ered the State’s motion was whether Perrin 
intended to withhold B.C. from her lawful 
custodian for a protracted period.
13. Id.

14. Id. a t  361

15. Id at 362.

16. Id a t  362-63

17. AS II 41 320(a).

18. AS II 41 330(d).

19. Geriach, 699 P 2d at 362

20. See Vachurt »• Pnglieie, 931 P 2d 371. 377 
(Alaska 1996), quoting Strut her v. Slate, 891 P.2d 
214, 223 (Alaska App. 1995).
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Perrin argued evidence of his conduct and 
objectives during the alleged continuing of­
fense was admissible to undercut the State’s 
burden of proof on the element of whether 
Perrin intended to withhold B.C. for a pro­
tracted period.

After Perrin’s proffer, the superior court 
ruled ss follows:

The Court M y concern is that by essen­
tially allowing self-help to be brought in to 
demonstrate lack of intent essentially es­
tablishes the necessity defense without 
calling it tha t And that the telling the 
ju ry , well, you're only to look at this for 
intent really is the same as telling—I 
mean, I guess maybe the burden of proofs 
s  little different I  don't know. But es­
sentially the ju ry  is being given the same 
defense in another guise. So I  think, 
based on the defendant’s offer of proof, 
there isn’t  enough for me to find that . . .  
the ju ry  he informed of those particular 
reasons for running. I recognize that this 
may well straitjacket the defendant's case.
I don’t know if it will or not I t  certainly 
deprives him of one key thing he wanted to 
explain. But it seems to me that this is 
ju s t the Geriach case all over again.

Perrin's attorney asked if the court was “or­
dering us not to address the issue as to what 
my client did to, while he was out of state, to 
assist him in bringing what he perceived to 
be abuse to the forefront, or to get help as to 
that issue{?J" The court responded: “I  don't 
see how I can let it in without making this a 
necessity defense . . .  Given the Geriach 

opinion, I don’t see I have much choice."
Shortly after this exchange, the ju ry  was 

discharged and the case proceeded to a cou. 
trial. Judge Smith found that the State 
proved beyond a reasonable doubt that Per­
rin had the intent to withhold B.C. for a 
protracted period of time. Judge Smith 
found Perrin guilty of first-degree custodial 
interference.11

[3,4] The .Alaska Constitution accords 
criminal defendants a constitutional right to 
testify in their own behalf. In  Hughes v.

21. AS II 41.320(a).

v. 9T*TB Alaska 25
I M i w  MSS)
Slate," the Alaska Supreme Court observed 
that a defendant’s right to testify in his own 
defense is of such fundamental importance 
that “[n)o defendant requesting to testify 
should be deprived of exercising that right 
and conveying his version of the facts to the 
court or Ju ry ( .r“

Perrin disavowed any reliance on a neces­
sity defense. Perrin planned to present evi­
dence that described his conduct and his 
objectives while he was withholding B.C. 
from her lawftil custodian. As part of its 
burden of proof, the State was required to 
prove that Perrin’s conscious objective while 
he was withholding B.C. was to withhold her 
for a protracted period. Even though Per­
rin’s proffer contained evidence that might 
aid the State in meeting its burden of proof, 
Perrin’s testimony denying that he had the 
conscious objective to withhold B.C. for a 
protracted period and describing La conduct 
is relevant In fart, during the court trial, 
Perrin testified at length about his actions 
and his state of mind when he left the state 
and while he was out-of-state.

Moreover, even though the court was con­
cerned that Perrin’s strategy was to claim 
necessity without me ting the requirements 
of that affirmative defense, under the reason­
ing of Geriach, the court could have instruct­
ed the ju ry  that Perrin would have to avail 
himself of available legal remedies before 
undertaking unlawful self-help.14

However, after the superior court an­
nounced its ruling after Perrin proffered his 
evidence, the ju ry  was discharged in appar­
ent reliance on that ruling, leading to a court 
trial where Perrin actually testified to much 
that he proffered before the court’s ruling.

We have not ruled that the testimony of 
the other witnesses Perrin planned to call at 
his Jury trial is admissible. We hold only 
that the superior court erred when it an­
nounced that it would bar Perrin’s testimony.
Aa with any testimony, the testimony of oth­
er witnesses must be admissible under the 
normal rules of evidence.
23 . Id. a t 1119.

22. 513 P 2d 1115 (Alaska 1973). 24. Sr Geriach. 699 P 2d at 362.
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This decision does not impose any addi­
tional burden of p iw f on the State. The 
State retains the burden to prove to the Uier 
of fact that Peirin intended to withhold B.C. 
for a protracted period. And Perrin is enti­
tled to take the stand and testify that he did 
not have the conscious objective to withhold 
B.C. for a protracted period, even if Perrin's 
proffered testimony might not appear plausi­
ble in t! circumstances of his case. Penin’s 
conviction must be reversed. Under the cir­
cumstances of this case, Perrin is entitled to 
a jury trial.11

Conclusion
The judgment of the superior court is RE­

VERSED.

COATS, Chief Judge, concurring.
To me this case turns on the premise that 

a defendant has a constitutional right to a 
jury trial. Under our system of government 
the legislature has the authority to pass lawR. 
At trial the judge has the duty to tell the 
jury what the law is. It  is the jury’s job to 
determine if the defendant violated the law. 
In my view Perrin was entitled to have a jury 
determine whether he committed the crime 
of custodial interference.

A person commits the crime of custodial 
interference if, knowing that he lacks the 
authority to do so, he takes or keeps a child 
from a lawful custodian “with intent to hold 
the child . . .  for a protracted period.” 1

Perrin's defense was that he did not intend 
to hold his daughter. B.C., for a protracted 
fieriod of time. According to Perrin, he be­
lieved that his daughter was being physically 
abused and that his only option was to keep 
B.C. until he could obtain help to prevent the 
abuse. Perrin claimed his intent was not to 
abscond with B.C. or to be gone for a pro­
tected period of time. He told Judge Smith
23. See Soane v. Stale. 16 P 3d 745, 753 (Al.tska 

App 2001), rev'd on oilier pounds. 61 P 3d 1284 
(Alaska 2003).

1. AS 11.41 330(a)

2. 699  P 2d 358 (Alaska App 1985)

3. /«/. at 359.

that the longest period of time he intended to 
keep B.C. away was three or four months. 
His intent was to seek help to stop the abuse. 
Judge Smith ruled that, even if a Jury be­
lieved Perrin's defense, Perrin would be 
guilty of custodial interference as a matter of 
law because the time that Peirin had been 
gone was a “protracted |>eriod He there­
fore told Perrin that he would not allow 
Perrin to present this evidence in a jury trial. 
Perrin subsequently waived his right to a 
jury trial based upon Judge Smith’s ruling 
that he would not be able to piesent the 
reasons why he left with B.C. and to explain 
w hy he was gone for so long.

Judge Smith based his ruling on our deci­
sion in Gerluch v. Stale,1 which involved the 
offense of custodial interference. But I see 
significant distinctions between Geriach and 
this case. Gerlach's former husband had 
custody of her daughter Angela.* Geriach 
had visitation rights.' Geriach and her for­
mer husband were involved in an ongoing 
custody dispute.1 Geriach offered to testify 
“that she had little faith in judicial proceed­
ings as a means for resolving custody dis­
putes.” * She was concerned that the judge 
would rule against her.7 She accordingly 
fled with hei daughter to another state 
where she hid for over a year.* From Ger- 
lach’s offer of proof it appears that she in­
tended to hide her daughter from her former 
husband and the authorities for as long as 
possible. She never testified that she had 
any intent to resolve the custody problem 
other than by keeping her daughter away 
from her former husband.

Geriach atfer pted to raise the defense of 
necessity. The defense of necessity is an 
affirmative defense where the defendant 
must show that the act charged was done to 
prevent a significant evil, that there was no 
adequate alternative, and that the ham
3. Id.
6. Id.
7. Id. a t 359-60

8. Id a l 359

4. Id
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caused w it not disproportionate to the harm 
avoided.* Where a defendant has an ade­
quate remedy at law, she ia not entitled to 
the defense.* The trial Judge ruled that 
Geriach was not entitled to present the de­
fense at necessity.11 After she was convict­
ed, Geriach appealed. We concluded that 
the trial judge did not err in entering a 
protective order that precluded Geriach from 
raising the necessity defense at trial. “

It  is generally difficult for a defendant to 
establish a necessity defense. And there are 
many derisions in which appellate courts 
have upheld the trial court's refusal to in­
struct on the necessity defense.* Geriach 
had a difficult case for claiming necessity. 
She had a remedy at law—she was involved 
in an ongoing custody battle in court She 
thought she was going to lose. So she left, 
apparently forever if  possible. She never 
gave any Indication that she intended to pur­
sue any legal remedies. I t  ia therefore not 
surprising that this court upheld the trial 
judge’s ruling that Geriach'» offer of proof 
was insufficient as a matter of law to estab­
lish the affirmative defense of necessity.

Perrin’s case is different Perrin did not 
rely on the defense of necessity. He pointed 
out that in order to convict him of custodial 
interference, the State had to prove, as an 
element of the offetue, that he intentionally 
kept the child from her lawful custodian for a 
“protracted period." This is an element of 
the offense that the State had to prove be­
yond a reasonable doubt

The parties in Geriach apparently never 
mentioned this element of the offense.14 But 
this court addressed the “protracted period" 
element of the offense in a footnote to the 
decision. We offered a potential definition of 
“protracted period,” stating:
9. Cleveland v. Anchorage, 631 P.2d 1073, 1078 

(Alaska 1981); Geriach, 699 P .2d a t 360.

10. Schnabel v. Slate. 663 P. 2d  960. 966  (Alaska 
App. 1983).

11. Geriach. 699  P .2d a t 360.

12. Id. a t  363.

13. See. eg.. Cleveland, 631 P .2 d  a t 1081; Nelsonv. Slate. 597 P .2d 977, 980  (A laska 1979); Wells

v. STATE Alaska 2 7
(AhWaAf*. »•»

I f  the term "protracted period" ia ultimate­
ly interpreted to moan "an unreasonably 
long period under all the dreumstances,” a 
Jury may then be required to consider the 
defendant’s reasons for withholding the 
child in determining whether the child was 
in feet withheld for a protracted period.1 U1

We concluded that it was unnecessary for us 
to resolve this issue and that, in any event, 
Geriach’s retention of her daughter far over 
a year “would appear to satisfy the ‘protract­
ed period’ requirement, however it ia de­
fined.” “

It  seems to me that there are a number of 
thing* to consider when evaluating the dis­
cussion about the “protracted period" ele­
ment of custodial interference in the Geriach 
footnote. First, it seems apparent that Ger­
iach never contended that she did not intend 
to keep her daughter from her former hus­
band for a “protracted period.” This issue 
was never raised in the trial court or on 
appeal. Furthermore, looking at Geriach’s 
offer of proof, it appears that she fully in­
tended to keep her daughter away from her 
former husband for as long as possible. I t  is 
therefore not surprising that this court con­
cluded, aa a matter of law, that Geriach 
intended to keep the child for a “protracted 
period." Geriach understandably conceded 
the issue.

But the fcotnote does appear to be helpful 
in suggesting that “protracted period” means 
“an unreasonably long period under all the 
circumstances.” 17 And the footnote appears 
to predict that a jury would ultimately “be 
required to consider the defendant’s reasons 
for withholding the child in determining 
whether the child was in fact withheld for a 
protracted period."11
v. State. 687  P 2 d  346. 350-51 (Aiaaka App 1984); Schnabel. 663  P.2d a l 966.

14. Geriach. 699  P 2d a t 360  n. 3.

13. Id.
16. Id.
17. Id.
18. Id.
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Perrin asserted that he did not intentional­

ly keep tiia daughter from her mother for a 
protracted period of time. He specifically 
asserted that his intent was not to abscond 
with his daughter or to be gone for a pro­
tracted period of time. He represented that 
the longest he intended to keep his daughter 
was for three or four r wths. He intended 
to seek help to pnote „ his daughter from 
physical abuse.

The question that Perrin raised in his offer 
of proof was whether he intentionally kept 
his daughter from her lawful custodian for a 
“protracted period." The question is, using 
the Geriach definition, whether he kept her 
for “an unreasonably long peril under all 
the circumstances." '* Whether , errin in­
tended to keep his daughter for a “protracted 
period” is an element of the offense and a 
factual question that should be decided by a 
jury. The jury would “be required to consid­
er the defendant’s reasons for withholding 
the child in determining whether the child 
was in fact withheld for a protracted peri­
od." ”  I agree with Judge Stewart that the 
court could have instructed the jury that 
Perrin was required by law to avail himself 
of legal remedies if possible. Under our 
system of law, Perrin was entitled to have a 
jury determine if he violated the law.

M ANN HEIM ER , Judge, dissenting.
This case involves an all-too-familiar occur­

rence; a parent steals a child, flees the state, 
and conceals me child from the other parent 
and from the authorities, claiming to be moti­
vated by the belief that the child is being 
mistreated by the other parent (or the other 
parent's new spouse or companion).

The defendant in this case, Ronn Perrin, 
absconded with his three-vear-old daughter, 
fled to the Lower 48, and concealed the child 
from her mother and the authorities for al­
most twelve weeks, until he was finally locat­
ed and arrested by the FB I. Perrin was 
charged with custodial interference, an of­
fense defined as taking or keeping a child 
from a lawful custodian “with [the] intent to 
hold the child . for a protracted period".
AS 11.41.330(a).

Perrin proposed to defend this charge by 
taking the stand and explaining that his ab­
duction of B.C. was motivated by his belief 
that the child was in danger of being physi­
cally abused or otherwise mistreated if she 
remained in her mother’s household. The 
trial judge precluded Perrin from presenting 
this defense.

My two colleagues conclude that Perrin 
w us entitled to present this testimony and to 
argue this theory of justification to the jury.
I conclude that he was not. Our differing 
views of Perrin’s case ultimately rest on our 
differing interpretations of the custodial in­
terference statute.

As noted above, AS 11.41.330(b) requires 
the State to prove that the defendant intend­
ed “to hold the child . . .  for a protracted 
period". My colleagues construe this phrase 
to mean that, in any prosecution for custodial 
interference, the State is obliged to prove 
that the defendant’s abduction of the child 
was unreasonable, given all the surrounding 
circumstances.

If  this is indeed what our statute means, 
then of course Perrin would be entitled to a 
new trial—because he should have been al­
lowed to explain his reasons for abducting 
the child. But the wording of our statute, 
the derivation of our statute, and the histori­
cal context in which the statute was enacted 
all point to a contrary conclusion—the con­
clusion that the legislature did not intend to 
allow defendants to litigate whether their act 
of child abduction was reasonable (except to 
the extent that the abduction might be justi­
fied by one of the defenses codified in AS 
11.81.300-150). Thus, Perrin’s trial judge 
correctly precluded him from presenting his 
proposed defense, and Perrin's conviction 
should be affirmed.

Underlying facta

Ronn Perrin and Patricia Carlisle, an un­
married couple, had a child, B.C. Perrin and 
Carlisle separated when B.C. was three 
years old, and Perrin filed a lawsuit to obtain 
custody of the child. He was unsuccessful.

19. Id. 20. Id.
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In January 1996, following a tria l, the supcri- he concluded that, under Alaska law, a par-
or court awarded primary physical custody of 
the child to Carlisle, with Perrin receiving 
visitation rights.

On May 15, 1999, at the conclusion of a 
scheduled visit, Perrin absconded with B.C. 
instead of returning the child to Carlisle. 
Hiding from the authorities, Perrin took B.C. 
to California, then to Ohio, then to Oklahoma. 
On August 3, 1999, the FBI finally caught up 
with Perrin. He was arrested and charged 
with first-degree custodial interference under 
AS 11.41.320.

A t his trial, Perrin proposed to defend the 
charge of custodial interference by testifying 
u u i he took B.C. and kept her from Carlisle 
because he feared that the child was being 
physically abused oy Carlisle’s new boy­
friend. In an offer of proof (outiide the 
hearing the jury), Perrin took the stand and 
gave the following explanation of his actions:

During the eighteen months that preceded 
his flight (basically, from the time that the 
superior court awarded custody of B.C. to 
Carlisle until Perrin absconded with the 
child), Perrin contacted both the Alaska 
State Troopers and the Division of Family 
and Youth Services to let them know that he 
suspected that B.C. was being physically mis­
treated in Carlisle’s household But both 
agencies told Perrin that they needed evi­
dence of abuse before they could act

Frustrated by these agencies' inaction, 
Perrin decided to engage in self-help. He 
fled to the Lower 48 with B.C., altering his 
physical appearance and moving from state 
to state. Perrin conceded that he kept mov­
ing so that he could stay ahead o f the author­
ities, but he asserted that his motive for 
doing so was beneficent he was looking for a 
counseling program for B.C., and he feared 
that B.C. would not get the counseling she 
needed if  Perrin was arrested and the two of 
them were brought back to Alaska.

The tria l judge refused to allow Perrin to 
present this explanation to the ju ry  because
1. See Geriach. 699 P.2d at 362-63. The wording 

o f the opinion is -irguably am biguous as to 
w hether the trial judge precluded the proposed 
testimony or, instead, allowed G eriach to present 
the testimony but then precluded G eriach from 
arguing the defense of necessity based  on this

ent’a fear of harm to the child is generally 
not a s. ifenae to a charge of custodial inter­
ference

The legal backdrop of (A is appeal, a n d  the 

source of Perrin's proposed construction of 

the custodial interference statute

In Geriach v. St c 'e , 699 P.2d 358 (Alaska 
App. 1985), this Court held that a parent 
charged with custodial interference for steal­
ing,a child and fleeing the state could not 
raise a defense of “necessity”  based on the 
parent’s fear that the child faced negiect or 
physical abuse in the other parent’s home 
In Geriach, we upheld the tria l judge’s refus­
al to allow the defendant to offer testimony 
on this point because we concluded (1) that 
the defendant had an adequate remedy at 
law, without resorting to self-help, and (2) 
generally speaking, the legislature had not 
intended for defendants to be able to raise a 
defense of necessity when they were charged 
with custodial interference.1

In this appeal, Perrin concedes that G e r ­

iach precludes him from raising a defense of 
necessity. But Perrin argues that he was 
not raising an affirmative defense He in­
sists that he was only requiring the State to 
prove the elements of the offense

Perrin asserts that the statutory definition 
of custodial interference—in particular, the 
element of “intent to hold the child . . .  for a 
protracted period”—implicitly requires the 
State to prove that the defendant intended to 
keep the child for a length of time that was 
“unreasonable” given all the surrounding cir­
cumstances. Under this proposed construc­
tion of the statute, Perrin argues, he should 
have been allowed to explain all of his rea­
sons for taking and concealing his daughter, 
so that he could show that his plan to keep 
his daughter for several months was a rea­
sonable response to the situation confronting 
him.

testi nony. The briefs filed in Geriach clarify that 
the trial judge precluded G eriach from  presen t­
ing her proposed testimony. See ‘B rief o f Appel­
lan t"  filed N ovem ber 9, 1984 in Geriach v. State,
Fil. No. A-501, pp. 3-6, and  "B rief of Appellee" 
filed D ecem ber 21, 1984, pp. 2-5.
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(In  particular, Perrin asserts that he 
should have been allowed to explain (1) that 
he abducted his daughter because he reason­
ably believed that his daughter needed men­
tal health counseling on account of the situa­
tion at Carlisle's home, and (2) that he hid 
from the authorities for three months be­
cause he reasonably believed that, if  the au­
thorities found him. he and his daughter 
would be taken back to Alaska and his 
daughter would probably not obtain the 
counseling that she needed, since nobody in 
Alaska appeared to credit his suspicions of 
physical abuse.)

One might be tempter! to respond that a 
twelve-week abduction is surely a “protract­
ed period". No one could doubt that B.C.'s 
twelve-week absence seemed protracted to 
Carlisle, the mother who did not know where 
her child was. But Perrin’s proposed con­
struction of the custodial interference statute 
is, in fact, prompted by language in our 
Geriach decision.

At first blush, Geriach would seemingly be 
the last place that a defendant in PeiTin's 
position would seek support—for, as a 
plained above, Geriach holds that defendants 
charged with custodial interference can not 
rely on the defense of necessity as an after- 
the-fact justification for taking the law into 
their own hands to resolve issues of child 
custody and child safety.

fjre o ve r, the facts of Geriach resemble 
the facts of Perrin's case in many key re­
spects. Geriach believed that her former 
husband was not properly caring for their 
daughter, and she (like Peirin) had no faith 
that the legal system would protect her child. 
Geriach had little  money to pursue further 
child-custody litigation, and she also believed 
that the judge assigned to her case was 
biased against her.1 For these reasons, Ger­
iach absconded with the child and hid for 
more than a year—until she was finally locat­
ed and arrested in the State of Washington.J
2. Geriach. 699 P 2d al 359-360

3. Id at 359.

4. Id.

3. Id. al 360.

At her tria l for custodial interfeience. Ger­
iach proposed the defense of necessity. She 
offered to testify that her former husband 
was not caring properly for their daughter. 
Geriach also offered to testily that she knew 
that her former husband had slapped, beat­
en, and verbally abused (his children from 
another marriage] after visits to their moth- 
er’.* In addition, Geriach offered testimony 
that her former husband "disciplined his chil- 
(iron by beating them with a belt and slap­
ping them, often for things that were not 
really their fault", and that he generally 
“abused (his) children".4 The purpose of this 
testimony was to prove Geriach’s state of 
mind—her justified fear of imminent harm to 
her daughter if  she did not take steps to 
remove the child from her former husband's 
custody.*

But Gerlach's trial judge concluded that 
this testimony, even if believed, was insuffi­
cient as a matter of law to establish the 
defense of necessity. He therefore preclud­
ed Geriach from presenting this testimony, 
and he refused to instruct the ju ry on neces­
sity.7 We upheld the tria l judge’s decision 
for three reasons.

First, we held that Gerlach's act of child- 
stealing could not be justified by the doctrine 
of necessity because she inflicted a harm that 
was disproportionate to the harm she was 
trying to avert By her condu'*, Geriach 
totally severed her ex-spouse’s contact with 
their child. As we pointed out even if Ger­
lach's fears of physical abuse had been shown 
to be well-founded, so that she was awarded 
custody of the child or the Division of Family 
and Youth Services assumed temporary cus­
tody of the child, Geriach’s ex-husband still 
probably would have been allowed controlled 
visits with the child. Instead, “Geriach’s uni­
lateral action denied (her ex-husband] any 
contact with (the child] at all".11

Second, we held that a necessity defense 
was not available to Geriach because the 
legislature had determined that “a litigant
6. Id.

7. Id.

8. Id. at 361
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such aa Geriach [should not be allowed] to 
use a necessity defense as a means of re lit- 
igating a [superior court’s] custody determi­
nation”: '

The legislature has recognized the risk of 
child abuse and neglect and has estab­
lished remedies to protect vulnerable 
children. . . .  The legislature has also rec­
ognized the emotions involved in child 
custody disputes and has sought to estab­
lish procedures for resolving custody dis­
putes to ensure that the child’s interest 
w ill not be subordinated to vengeAil wan
between parents To permit a litigant
Buch as Geriach to use a necessity de­
fense as a means of ralitigating a custody 
determination would not appredauy ad­
vance the legislative goals of preventing 
child abuse and neglect],] which are ade­
quately protected by existing legislation],J 
and [it] would not serve the legislative 
purposes exhibited in the enactment of 
the statutes providing a judicial forum to 
litigate child custody disputes and bar­
ring custodial interference Where the 
legislature has established procedures for 
determining custody disputes and sepa­
rate but complementary procedures for 
investigating and preventing child abuse 
and neglect, a person cannot be permit­
ted to ignore those procedures and rely 
on self-help simply because he or she dis­
trusts lawyers, judges, and social work­
ers.

Geriach, 699 P 2 d  at 362-63.
Third, we held that custodial interference 

is a continuing offense. Thus, even though a 
person might conceivably be justified in tak­
ing or keeping a child temporarily in an 
emergency, a defendant asserting the de­
fense of necessity would have to introduce 
evidence justifying their act of keeping the 
child throughout the entire duration of the 
abduction." Compare our decision in Wells 

v. Stats, 687 P.2d "46, 350 (Alaska App.1984), 
where we applied this same rule to the of­
fense of escape.

9. Id. a t 363.

In Ger iach we suggested that a defendant 
who reasonably perceived an imminent 
threat to a child’s safety might be justified in 
temporarily withholding the child from a cus­
todian, but for no longer than was necessary 
to seek medical or legal advice, or alert the 
authorities to the perceived danger, or deliv­
er the child to the . unties.11 We hold 
that the defense at nec-saity is not available 
to parents who abscond with a child, leave 
the state, and hide the child for months."

As noted above, the facts of Perrin’s case 
are quite similar to the facts of Ger ia ch  

Like the defendant in Ger iach Perrin stole 
his daughter, took her into hiding, and elud­
ed the authorities for several months. To 
justify this conduct, Perrin offered evidence 
(1) that he suspected that Carlisle’s boyfriend 
was mistreating B.C. and (2) that he believed 
it was necessary to steal B.C. from Carlisle 
to ensure the child’s safety.

A t trial, Perrin's attorney conceded that 
Geriach precluded Perrin from presenting 
this evidence to support a defense of necessi­
ty. But, as explained above, Perrin’s attor­
ney argued that this evidence was not being 
offered to establish the affirmative defense of 
necessity, but rather was being offered to 
rebut one of the element of the offense—the 
State’s allegation that Perrin intended to 
hold B.C. for a “protracted period". Under 
Perrin’s construction of the custodial inter­
ference statute, in order for the State to 
prove that Perrin “ intenjded] to hold the 
child . . .  for a protracted period", the State 
was obliged to prove that Perrin’s intent to 
hold the child for three months was unrea­
sonable, given all the circumstances.

Perrin’s interpretation of the custodial in­
terference statute is based on the discussion 
contained in footnote 3 of the Geriach deci­
sion. In footnote 3, Judge Singleton (the 
author of this Court’s opinion) noted that the 
term “protracted period” was not defined in 
the custodial interference statutes. He then 
speculated that the phrase “protracted peri­
od” could conceivably include a notion of 
reasonableness:

Alaska 3 )

I I .  Geriach. 6v 2 d  a t  362.

10. Id. a t 362. 12. Id.
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I f  the term "protracted period" is ultimate­
ly interpreted to mean "an unreasonably 
long period under all the cireumstances," a 
ju ry may then be required to consider the 
defendant’s reasons for withholding the 
child in deternuning whether the child was 
in fact withheld for a protracted period. 
Th u s, it m a y  be that the leyislutuie's it- 

</uirenwnt that the withholding be for u 

protincted period woe intended to /s u p ­

plant! u necessity defense by in effect rt- 

i/uiring the state to d isp iv v e necessity m  

p iv v iu g  the elem ents of its case. It is 
unnecessary for us to reach this issue in 
this case because Gerlach's retention of 
Angela in Washington for over a year 
would appear to satisfy the “protracted 
period" requirement, however it is defined. 

Geriach, 699 P.2d at 360 n. 3 (emphasis add­
ed).

Based on the suggestion in this footnote, 
Perrin argues that the phrase “ intent to hold 
. . .  for a protracted period" inherently in­
cludes the concept that a parent is authorized 
to withn Id a child from another custodian 
for any length of time that is reasonable 
under the circumstances. And based on this 
interpietation of the statute, Perrin insists 
that he should have been allowed to present 
evidence (primarily his own testimony, but 
also the supporting testimony of other w it­
nesses) to prove that he reasonably feared 
that B.C. would be physically or emotionally 
harmed if he did not remove her from Car­
lisle's household and hide her for several 
months so that she could obtain mental 
health counseling

Clarification of the lego! issue 

Ultimately, our task in this case is to de­
termine the elements of custodial interfer­
ence as defined in AS 11.41.330(a).

I f  Perrin is correct that the offense is 
defined so as to require proof that the defen­
dant intended to hold the child for an unrea­
sonably long period of time, given all the 
circumstances—i . e ., if the legislature intend­
ed for the State to disprove the reasonable­
ness of the defendant's actions in each and 
every prosecution for custodial interfer­
ence—then Perrin is entitled to a new trial.
He should have been allowed to present his

proposed testimony, and the Jury should have 
been instructed that Perrin was to be acquit­
ted unless the State proved (beyond a rea­
sonable doubt) that Perrin’s plan to hold the 
child for several months was not a reasonable 
response to the situation (as Perrin reason­
ably perceived it).

My colleagues, Judge Stewart and Judge 
Coats, do not describe the issue in quite this 
way, but their reasons for reversing Perrin’s 
conviction ultimately test on the fact that 
they agree with Perrin's interpretation of the 
custodial interference statute.

In Judge Stewart’s lead opinion, he de­
clares that Perrin's conviction must be re­
versed because Perrin was denied the right 
to testify—by which he presumably means 
the right to testify on an issue material to 
Perrin’s guilt or innocence. But Judge Stew­
art's characterization of the case implicitly 
hinges on his acceptance of Perrin’s argu­
ment about the elements of the crime—Per­
rin's argument that the legislature has de­
fined the offense so as to require the State to 
prove the unreasonableness of the defen­
dant’s conduct. I f the offense is construed 
this way, then Perrin was obviously denied 
the opportunity to give testimony that was 
relevant to this element of the crime. But if 
the offense is not defined in the way Perrin 
-suggests, then Perrin's proposed testimony 
(like Geriach’s proposed testimony) would 
not be relevant, and Perrin’s tria l judge (like 
Geriach’s tria l judge) was justified in exclud­
ing this testimony.

(Judge Stewart’s opinion might also be 
read to suggest that the rules governing a 
defendant’s personal testimony are different 
from the rules governing other witnesses' 
testimony—that a defendant has a constitu­
tional right to testify about anything, regard­
less of whether the proposed testimony is 
relevant and regardless of whether the testi­
mony is more prejudicial than probative. 
This is not true. Because I am not sure 
whether Judge Stewart is actually asserting 
this proposition of law, I have placed my 
answer to this contention in an appendix to 
my dissent.)

In Judge Coats's concurring opinion, he 
declares that Perrin’s conviction should be
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revened becaun Perrin was denied his right
to Jury tria l. According to Judge Coats, 
when Perrin's tris l judge refused to allow 
Perrin to explain the reasons for his abduc­
tion of B.C. and refined to instruct the ju ry 
that Perrin should be acquitted unless the 
State proved that Perrin acted unreasonably, 
the tria l judge thereby prevented the Jury 
from deliberating on one of the elements of 
the crime—the element at Perrin's "intent to 
hold the child for a protracted period". 
Again, Judge Coats's approach to the case 
ultimate, rests on his acceptance of Perrin’s 
argument about the elements o f the crime— 
Perrin’s argument that the legislature has 
defined the offense so aa to require the State 
to prove the unreasonabieneaa of the defen­
dants conduct.

But if  Perrin ia wrong—that ia, if  the 
defendant’s reasonableness is not sa element 
of tbs offense—then the tria l judge could 
lawftdly prevent Perrin from testifying about 
his reasons for committing custodial interfer­
ence, and the Judge could likewise deny Per­
rin ’s request to have the ju ry decide his guilt 
or innocence based on their approval or dis­
approval of his reasons tea- committing the 
crime. I f  Perrin’s proposed testimony was 
not relevant to his guilt or innocence, and 
would only encourage the Jury to decide the 
case on an improper basis ( i s ,  their sympa­
thy for Perrin or their dislike at Carlisle and 
her new boyfriend), then Perrin’s tria l judge 
could do the same thing that we upheld in 
Geriach—prevent the introduction of the tes­
timony, and refiise to instruct the ju ry on the 
proposed defense.

I therefore turn to the real issue: Did the 
Alaska Legislature define custodial interfer­
ence so as to require the State to disprove 
the reasonableness of the defendant's motive 
for taking and withholding the child?

Interpreting A l a s k a 's  definition of custo­

dial interference 

Perrin and my two colleagues all base their 
position on the assumption that the Geriach 

footnote contains an accurate interpretation 
of the custodial interference statute. That is, 
they assume that when the Alaska Legisla­
ture included the phrase "intent to hold . . .  
for a protracted period” in the definition of

custodial interference, the legislature meant 
this phrase to be shorthand far "intent to 
hold . . .  far an unreasonably long period 
under all the dmunstances". I f  the statute 
were construed this wry, the State would 
always be required to disprove the reason­
ableness of the defendant’s motivation for 
taking or keeping the child. And thus, de­
fendants would always be entitled to explain 
their reasons for abducting the child.

Bat neither Perrin nor either of uiy col­
leagues offers any authority for this interpre­
tation of the stntute, other than the footnote 
m Geriach. This is troubling because the 
Geriach footnote contains no authority on 
this point Indeed, the footnote declares that 
this is only s potential reading of the stat­
ute—and the footnote explicitly disclaims any 
intent to resolve this issue of statutory con­
struction.

Because the task ia to ascertain what the 
Alaska Legislature meant when they defined 
the crime of custodial interference to require 
proof of the defendant’s intent to hold the 
child for a “protracted period", I now turn to 
the traditional method of answering such 
questions: examining the wording o f the 
statute, the origins of the statute, and the 
historical context in which the statute was 
drafted

(a ) Th e historical context a f our custodial 

interference statute

In the middle of the last century, with 
divorce rates climbing and interstate travel 
becoming easier and cheaper, this country 
began to experience an epidemic of child 
abduction by parents and relatives—abduc­
tions generally motivated by the desire to 
annul or avoid an adverse custody decree. 
The Commentary to the Model Penal Code 
contains a lengthy description of this social 
problem as it existed at that time:

W illful defiance of (child] custody orders 
[was] a serious practical problem. [United 
Statesj Supreme Court decisions . . .  al­
lowed one state to refiise enforcement of 
another state’s custody order in a variety 
of circumstances. The second state [could] 
reopen [another state’s] custody decree if 
the issuing state lacked jurisdiction over 
the non-custodial parent or if  the original

Alaska 33
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state would allow modification o. the [cus­
tody! order under th* doctrine of changed 
circumstances. [This) latter ground . . .  
proved so flexible that it encouragefd] dis­
appointed [litigants] to flee to other ju ris­
dictions in order to obtain reconsideration 
of custody decrees. Moreover, a parent 
who violated] a court order and field] the 
jurisdiction [might] well escape punish­
ment by the issuing court That court [had 
to] rely on the contempt sanction to en­
force its docree, and civil contempt [was 
often] not co.-’idered a sufficient ground 
for extradition, 'ndeed, some courts [had] 
gone so far as to Sold that contempt pro­
ceedings against the abducting parent 
[were] no longer appropriate once he ob­
ta ined] a court on  e- [in another state] 
a warding him custody of the child. While 
the proposed Uniform Child Custody Ju r­
isdiction Act would greatly alleviate the 
problem of “legalized abduction" by non­
custodial parents, it [had] yet to find any­
thing approaching general acceptance 
among the states.

American Law Institute, Model Pmcd Code, 
and Commentaries (Official Draft and Re­
vised Comments, 1980), Part II, § 212.4, pp. 
259-260 (footnotes omitted).

The National Conference of Commission­
ers on Uniform State Laws expressed similar 
dismay over the situation in their “Prefatory 
Note" to the proposed Uniform Child Custo­
dy Jurisdiction Act (1968):

It is well known that those who lose a 
court battle over custody are often unwill­
ing to accept the judgment of the court 
They will [abduct] the child in an unguard­
ed moment or fail to return [the child] 
after a visit and will [then] seek their luck 
in the court of a distant state where they 
hope to find—and often do find—a more 
sympathetic ear for their plea for custo­
d y .. . .

The harm done to children by these 
experiences can hardly be overestimated. 
[Ont need not be] an expert in the behav­
ioral sciences to know that a child, espe-

13. See SLA 1977, ch 61. § I. Thai act has now 
been superseded by the Uniform Child Cuslody 
and Jurisdiction Enforcement Act, AS 25.30.300- 
910 (enacted in SLA 1998. ch. 133, § 2).

daily during [its] early years and the year* 
of growth, needs security and stability of 
environment and a continuity of affec­
tion . . . .

This unfortunate state of affair* has 
been aided and facilitated rather than dis­
couraged by the law. . . .  The judicial trend 
has been toward permitting custody claim­
ants to sue in the courts of almost any 
state, no m atter how fleeting the contact of 
the child and family was with [that ] partic­
ular state, [and] with little regard to any
conflict of law rules  [TJhe courts of
various states have acted in isolation and 
at times in competition with each other, 
often with disastrous consequences.. , .

In this confused legal situation!,] the 
person who has possession of the child has 
an enormous tactical advantage. Physical 
presence of the child [in a state] opens the 
doors of [its] courts to [custody] petitions 
and often assures [the claimant] of a deci­
sion in his favor. It is not surprising then 
that custody claimants tend to take the law 
into their own hands, that they resort to 
self-help in the form of child-stealing, kid­
napping, and various other schemes to gain 
possession of the child.

Uniform Lams Annotated (1999), Vol. 9, Part 
IA, pp. 263-6-..

In 1977, in an effort to address these social 
evils, the Alaska Legislature adopted the 
Uniform Child Custody Jurisdiction A c t11 
And in that same year, Alaska’s Criminal 
Code Revision Subcommission drafted our 
custodial interference statutes, AS 11.41.320 
and AS 11.41.330.14

(b) The origin o f our definition o f Cimtodi- 
ul interference

According to the derivation table in the 
Tentative Draft of the AJaeka Criminal Code, 
Alaska's definition of us'odial interference 
(AS 11.41.330) is taken from Oregon's custo­
dial interft ence statute, Oregon Revised

14. Set Alaska Criminal Code Revision, Tentative 
Drafi, Part I (February 1977), pp. 53-54 (text of 
the proposed statutes) and pp. 62-63 (commen­
tary).
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Statutes 9 168.246.“  The Oregon definition 
of the crime differ* from ours m several 
ways “  but Oregon'* definition mirrors our 
definition in requiring proof that the defen­
dant intended to hold the child "permanently 
or for a protracted period".17

The commentary to tftt> Oregon statute 
does not directly explain what the drafter* 
meant by “for a protracted period". Howev­
er, the Oregon commentary strongly sug­
gests that the statute was not intended to 
allow defendants to litigate (or reUtigate) the 
merits or the reasonableness of their child 
custody situation when they are prosecuted 
for custodial interference:

The Intervention of the courts is neces­
sary to adequately safeguard the child's 
welfare and sense of security. Without the 
inhibiting influence of a pe»al statute pro­
hibiting child-stealing, the law of custody 
could be reduced to a “seize and run" 
policyf,j since the only deterrent to such 
conduct would be [an ineffectual] contempt 
of court proceeding.

The Commission believes [that] the 
courts have a duty to protect the interests 
and welfare of the child in custody disputes 
and cases where a removal from custody 
adversely affects the child's welfare. The 
court must have the power to compel 
adherence to its [custody] decisions.

Oregon Criminal Code Revision Commission, 
Commentary to O.RJS. i?  168.245 and 
163.267 (reprinted in: Oregon D istrict A ttor­
neys Association, Oregon C r im in a l  C o d e of 

1 9 7 1  (December 1975), p. 130).
15. See Alaska Criminal Code Revision, Tentative 

Draft. Part I (February  1977), Appendix II ("D er- 
iv a 'io n j"), p. 98.

16. The Oregon statu te stales: "A person com m its 
the crim e of custodial interference in the second 
degree if, knowing or having reason to know  that 
he has no legal right to do so, h e  takes, entices, 
o r keeps 1 person from  h is lawful custodian with 
in tent to hold him  perm anently  o r  for a p ro trac t­
ed p e r io d 1’

17. O regon’s  definition is. in turn , taken from 
New York Penal L av s, § 135.45, ’'custodial in­
terference in th e  second  degree". See Oregon 
Crim inal Code Revision Commission. C om m en­
tary to  O.R.S. §§ 163.245 and 163.257. "Deriva-

ThJs conduaioo—that criminal triala for 
custodial interference were not intended to 
be a forum for Utigating the reeaonabieneea 
o f an edstiag child custody decree or child 
custody arrangement—is even more appar­
ent when we compere the Oregon and Alaska 
custodial Interference statute* to Model Pe­
nal Code f  212.4(1), the American Law Insti­
tute’s suggested provision on custodial inter­
ference that was published In 1962 ( is , nine 
yean before Oregon drafted its revised crim­
inal code, and fifteen years before Alaska 
drafted its revised criminal code).

Model Penal Code I  212 4(1) reads: 
[Interference with ] ''istody of Children.

A person commits an offense if  he know­
ingly or recklessly takes or entices any 
child under the age of 18 from the custody 
of its parent, guardian, or other IswfU 
custodian, when he has no privilege to do 
aa I t  is an affirmative defense that:

(>\) the actor believed that his action 
was necessary to preserve the child from 
danger to its welfare; or 

(b) the child, being at the time not 
less than 14 years old, wat taken away 
at its own instigation without enticement 
and without purpose to commit a crimi­
nal offense with or against the child. 

M o d el P e n a l  Co d e a n d  C o m m en t a r ies, p. 
248.

One immediately notices that this Model 
Penal Code provision contains two affirma­
tive defenses that were not adopted by the 
drafters of the Oregon and the Alaska crimi­
nal code*. For purposes of Perrin's case, the 
first of these omitted defenses fs the more

tion” (reprin ted  in: Oregon District Attorneys 
Association, Oregon Criminal Code of 1971 (De­
cem ber 1975). p. 129). (At least in its reprin ted  
form, the O regon com m entary m istakenly refers 
to New York Penal Law 9 134.45. There is no 
such statute; the co rrec t reference is 9 135.45.)

The New York custodial interference statute 
reads, in pertinen t pert: "A person is guilty of 
custodial interference in  the second degree when 
. . .  i  being] a  relative of a child less than sixteen 
years aid . intending to  hold such child perm a­
nently o r for a  p ro trac ted  period, and knowing 
that he has no  legal right to do  so, he takes o r 
entices such ch ild  horn  his lawful custodian!.]''
The N ew York sta tu te  is based on the Model 
Penal Code. See Kennedy v. State, 640 So.2d 22.
31 (AJa.Crim.App.1993).
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important: the provision that would exoner­
ate defendants who “believed that [their] ac­
tion was necessary to preserve the child from 
danger to Ita welfare". The accompanying 
Model Penal Code commentary explains that 
thi* proposed defense hinged on the defen­
dant's subjective belief; that is, the Model 
Penal Code did not even require that the 
defendant's belief be reasonable."

Even at the time, the drafters of the Model 
Pena) Code conceded that their proposed 
defense might reasonably be criticized as 
constituting a substantial encouragement to 
child-stealing." And, in fact, I have been 
unable to find a single Jurisdiction that has 
adopted the subjective good-faith defense 
proposed by the Model Penal Code.

There are states whose custodial interfer­
ence statutes contain provisions that look like 
the Model Penal Code's suggested defense— 
if ., provisions that exonerate a defendant 
whose motive was to. protect the child from a 
danger to its welfare. But these provisions 
have been interpreted narrowly, so that they 
extend no farther than the type of short-term 
necessity that this Court described in Ger­
iach—the necessity to take action when there 
is no time to resort to normal lawful proce­
dures.

For instance, Pennsylvania has enacted the 
Model Penal Code provision, complete with 
the defense for defendants who act from the 
belief that their conduct will preserve the 
child from a danger to ita welfare. See 18 
Penn. Stats. § 2904(b)(1)," But in Common- 
wealth t>. Couch, 731 A.2d 136 (Pa.Su- 
per.1999). the court held that a defendant 
who wishes to assert this defense must show 
that the danger to the child was so immedi­
ate that norma) legal procedures would not 
suffice to protect the child:

Custody law provides for certain proce­
dures to be followed in a civil action to 
challenge custody if a party believes that 
the best interests of the child are not being 
met by the primary custodian. Therefore, 
in order for the statutory justification de­

ls. See Model Penal Code and Commentaries, pp. 
259-261.

19. See id.

fense to apply to a criminal offense of 
taking and concealing a child, there must 
be some instant danger present such that 
to  follow the prescribed civil procedures 
would threaten the immediate welfare of 
the child.

Couch, 731 A.2d at 144.
In State u  McCoy. 143 Wia.2d 274, 421 

N.W,2d 107 (1988). the Wisconsin Supreme 
Court addressed a similar issue. Former 
Wisconsin Statute } 946.716 provided a de­
fense for custodial interference if the abduc­
tion ia motivated by the intent to protect the 
child from “imminent physical harm”. In 
McCoy, the Wisconsin court rejected the sug­
gestion that “imminent" harm should be in­
terpreted to include any “continuing and pro­
jected harm". The court explained that, if 
the statute were construed in die manner the 
defendant suggested, this would prompt par­
ents and relatives to disregard custody de­
crees and to engage in self-help:

Imbuing the term “imminent" wi»h the 
broad meaning sought by the deferdant 
would [dis]courage .. resort to legal rem­
edies such as obtaining a restraining order. 
The manifest intent of this (defense] is that 
a reasonable removal [of a child] for pur­
poses of safety [will] be permittedi,] but 
not to the exclusion of resort to the court 
system. Any other more extended con­
cealment, though initially j t r  ified, would 
only victimize the child, wrungftilly depriv­
ing the other parent of the opportunity to 
have contact with that child, and interfer­
ing in the child’s relationship with the oth­
er parent.

McCoy, 421 N.W.2d at 114.
The Wisconsin court went on to explain the 

underlying rationale of its interpretation of 
the statute:

Children unfortunately are often the 
pawns in the domestic struggles between 
their parents. One parent may try . . .  to 
deprive [their] mate, whom they now see 
as their enemy, of one of life’s great trea­
sures, the physical presence and com-

20. This portion of the statute reads: Defenses
It is a defense that the actor believed that his 
action was necessary to preserve the child horn 
danger to its welfaref J”
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I any of one’* child by the concealment of
that child S e e  Agopian and Anderson,
legislative R efo r m s to R ed u ce Parental 

Ch ild  A bd uctions, 6 JJuv.L. 1, 2-8 (1982); 
Oversight H e a r in g  on the Parental K i d ­

n a p in g  Prevention Act of 19 8 0  Before the 

S u b c o m m . on C r im e  of the H o u s e  C o m m , 

o n the Ju d iciar y , 97th Co ng ., 1st S e e * . 

(1961) (statement of Representative W il­
liam J. Huges, chairman of the subcommit­
tee) (“child snatching is one of the most 
serious and damaging forma of child abuse 
that exists. The severity of the trauma of 
child snatching is one of the few points 
that behavioral scientists agree upon, al­
most without exception.” ) . . . .  The [Wia- 
consin] legislature has wisely provided that 
concealment of a child by one parent from 
the other parent is justified [only] if  done 
“ to protect the child from imminent physi­
cal harm.” Section 946.71 fi(2)(a). Stats.

When parents liave reached an Impasse 
in their relationship to each other and with 
their children, the resolution in a civilized 
society should be made by institutions es­
tablished for such purpose. In our society 
we have given that duty to the court sys­
tem. It is in the courts that disputes such 
as presented here should be resolved ex­
cept in those situations where action is 
required by one parent to protect a child 
from imminent physical harm.

M c C o y , 421 N.W.2d at 114-16.*'
More important, for present purposes, is 

the fact that the drafters of Oregon's custodi­
al interference statutes completely rejected 
the Model Penal Code’s proposed defense for 
child abductors motivated by a concern for 
the child’s welfare. The Oregon drafters’ 
choice is important because Alas i's  custodi­
al interference statutes are based on Ore­
gon's.

The Oregon Court of Appeals discussed 
their state’s policy choice in State v. Ea sto n,

36 O rj\pp. 603, 582 P.2d 37 (1978). The
21. In  1987, W isconsin S tatute § 946.715 was 

repealed and rep laced  by § 948.31 Neverthelesa. 
McCoy continues to be cited with approval (or its 
in terpreta tion  o f the W isconsin offense of custo­
dial interference. See, e.g.. State v. MacDoneU, 
2001 WL 477436 *2, *6 (W is.App.2001); State v. 
tnglin, 224 W is.2d 764. 592 N.W .2d 666, 674
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defendant in Ea st o n was convicted at custo­
dial interference. On appeal, he claimed that 
he was unfairly deprived of the opportunity 
to defend the charge by showing that hia 
abduction of the child waa reasonably neces­
sary to preserve the child from harm. The 
Oregon Covrt of Appeals answered that this 
waa no defense to a charge of custodial inter­
ference:

[The defendant] appears to attack the 
statute on the ground that, as the statute 
is now drawn, there is no opportunity for a 
defendant to demonstrate that h it taking 
o f a child in apparent violation of the stat­
ute was based upon a good-faith belief that 
taking or keeping the child waa necessary 
for the child’s best interests. There is 
simply no merit in such an argument The 
legislature has made the determination, as 
it was entitled to, that, absent some show­
ing of immediate physical danger to the 
child, individuals involved in a custody bat­
tle over children are not going to be per­
mitted to steal the children back and forth. 

E a .  on, 682 P.2d at 39-40 (footnote omit­
ted).11

When the drafters of Alaska's criminal 
code wrote our definition of custodial inter­
ference, they not only took the phrase “ intent 
to hold ...  for a protracted period” from the 
Oregon statute, but they also followed the 
lead of the Oregon drafters by not including 
an affirmative defense for defendants whose 
abductio." of a child was motivated by a 
desire to preserve the child from danger.

The Alaska urafters were obviously aware 
u! the Model Penal Code's “ Interference with 
Custody”  provision, } 212.4(1), and the Mod­
el Penal Code’s suggested defense for child 
abductions motivated by an intent to pre­
serve the welfare of the child. (The ap­
proved draft of the Model Penal Code had 
been issued fifteen years before, in 1962.) 
Indeed, the drafters of Alaska's code quoted 
the commentary to Model Penal Code
22. The om itted footnote quotes Oregon Statute 

§ 161.209, which authorizes a person to use a 
reasonable am ount of force to defend third  per­
sons from im m inent unlawful force.
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5 212.4(1) when they declared that the aim of 
Alaska's custodial interference statutes waa 
to "protect parental custody against all un­
lawful Interruption".a But the Alaska draft­
ers did not adopt the "intent to preserve the 
child from danger” defense that had been 
proposed in the Model Penal Code. Instead, 
they baaed our custodial interference stat­
utes on Oregon's statutes—statutes that, ac­
cording to the Ea sto n decision, were written 
so as not to allow any such defense.

(c) M y  conclusion; The elem ent o f "intent 

to hold the child . .  for a  protracted 

period” was not intended to allow d e ­

fend ants to litigate whether their act of 

child abduction was reasonable under 

the circum stances

Aa I explained above, the main issue in 
this case ia a question of statutory construc­
tion. Our task is to determine what the 
legislature meant when they enacted a defini­
tion of custodial interference that requires 
the State to prove that the defendant “ in- 
tenjded] to hold the child . . .  for a protract­
ed period".

Without citing any pertinent authority, 
Perrin and my two colleagues assert that this 
phrase was intended to embody the require­
ment that, in all prosecutions for custodial 
interference, the State must prove (beyond a 
reasonable doubt) that the defendant's ab­
duction of the child was unreasonable under 
the circumstances. This conclusion com­
pletely disregards the social evil that the 
statute waa intended to address—the wide­
spread practice of child-stealing as a method 
to avoid or circumvent adverse custody de­
crees.

This conclusion also disregards another 
aim of the custodial interference statutes that 
we noted in Strother v. Stute, 891 P.2d 214 
(Alaska App. 1995). In Strother, we recog­
nized that "[tjhe emotional and financial costs 
suffered by [a parent] in trying to locate 
ftheir missing child ] are among the primary 
evils that the [custodial interference] statute 
was intended to deter” . ItL at 221-22. (This 
passage from Strother is a quote from the 
decision of the Oregon Court of Appeals in 
State v. West, 70 Or.App. 167, 688 P.2d 406,
23 . Alaska C rim inal Cotit Revision. Tentative

408 (1984), which in turn was ' ased on the 
Commentary to the Oregon C im inal Code.)

The custodial interference statutes are de­
signed to make peopî  come to court aoHfor 
seek the intervention oi the authorities when 
they have reasonable concerns about a child 
custody arrangement or the wisdom of an 
existing child custody decree. These stat­
utes are designed to deter parents and rela­
tives from taking the law into their own 
hands, even when they may have good reason 
to suspect that a child is being mistreated. 
As courts and commentstorr have noted, 
even a well-motivated child abduction may 
adversely affect the emotional welfare of the 
child. Moreover, even a well-motivated child 
abduction inflicts emotional suffering and fi­
nancial costa on the parent whose child has 
been stolen and ia being held in an undis­
closed location.

The definition of custodial interference ad­
vocated by Perrin and my colleagues also 
disregards the history of our statute. The 
drafters of Alaska's custodial interference 
statutes could have followed the Model Penal 
Code’s suggestion and expressly codified a 
defense for people whose act of child abduc­
tion was motivated by an intent to preserve 
the child from harm. Instead, the Alaska 
d> " jtb  patterned our custodial interference 
statutes on Oregon’s corresponding statutes. 
As explained above, Oregon has rejected an 
“ intent to preserve the welfare of the child” 
defense (except to the extent that it is al­
ready covered by the general justification 
provisions of the Oregon criminal code—e.g., 

necessity or defense of others).
For these reasons, I conclude that the 

jnusings in the Geriach footnote are just 
that—musings. Contrary to Judge Single­
ton’s speculations, Alaska’s custodial interfer­
ence statutes were not drafted to require the 
State to negate any potential claim of neces­
sity, nor was the phrase “ intent to hold . 
for a protracted period” meant to require the 
State to disprove the reasonableness of the 
defendant’s decision to abduct the child. In­
stead, our custodial interference statutes 
were intended to preclude this sort of de­
fense. People who are dissatisfied with a

Drift ,  P ari I (1 97 7 ). p . 65.
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custody decree must pursue their legal reme­
dies in court—not steal the child and then, if  
caught, make the State prove that there was 
no reasonable basis for the abduction.

Just like the tria l judge in Geriach (who 
precluded the defendant from testifying 
about her reasons far abducting her child, 
and who refused to instruct the ju ry  on the 
defense of necessity), Perrin’s tria l judge 
properly precluded Perrin from testifying 
ebout his reasons fa- abducting his daughter, 
and the judge properly refused to instruct 
the ju ry that they should acquit Perrin un­
less the State proved, beyond a reasonable 
doubt, that Perrin's abduction of the child 
was unreasonable

For these reasons, I would affirm Perrin’s 
conviction.

Th e m e a n in g  of the phrase “protracted 

period”

Thus far, I have been occupied with the 
task of explaining what the phrase “protract­
ed period" does not mean. In particular, I 
have been trying to demonstrate that this 
phrase was not intended to require proof of 
“ lack of good reason for the abduction” in 
prosecutions for custodial interference. The 
drafters of our custodial interference statutes 
did not intend to require the State to dis­
prove the arguable reasonableness of the de­
fendant's act of child abduction as an element 
of the crime.

Strictly speaking, that is all we must de­
ride in this case. I f  the reasonableness of 
Perrin’s conduct (or, rather, the unreason­
ableness of his conduct) is not an element of 
the offense, then Perrin’s conviction can be 
affirmed, and we can leave the exact meaning 
of the phrase “protracted period” for another 
day. That being said, there is a portion of 
the Model Penal Code commentary that sug­
gests what the Oregon drafters and the Alas­
ka drafters had in mind when they required 
proof of the defendant’s intent to hold the 
child for a “protracted period” .

As explained above. Model Penal Code 
§ 212.4(1) is the section that prohibits custo­
dial interference. Section 212.4(1) defines 
the offense as “takfing] or entitling] any

child under the age of 18 from the custody of 
ita parent, guardian, or other lawftil custodi­
an. when [the defendant] has no privilege to 
do so".

The commentary to this section declares 
that this definition was not intended to 
“reach every de m i n i m i s  instance of unau­
thorized movement [o f a ch ild f.*4 The com­
mentary then discusses an earlier draft of 
the same section—a draft that 

undertook to distinguish between signifi­
cant and insignificant acts [o f custodial in­
terference] by lim iting liability to [acts of] 
removal “for so extended a period as would 
be likely to substantially supplant the cus­
todian’s authority over the child” . The 
Council found this language cumbersome 
and concluded that the [same] idea ia con­
veyed adequately by defining the offense 
as a taking from custody. This formula­
tion connotes a substantial interference 
with parental control, aa distinguished 
from mere physical removal from the cus­
todial premises for a brief period.

M o d el P e n a l  Cod e a n d  C o m m e n t a r ie s, pp. 
267-58.

Obviously, one might reasonably question 
the Model Penal Code drafters’ conclusion 
that the phrase “take from custody” convc. 
exactly the same idea as “take from custou> 
for so extended a period as would be likely to 
substantially supplant the custodian’s author­
ity over the child". Without reading the 
accompanying commentary, one would be 
hard-pressed to deduce this limitation on the 
scope of liability from the wording of 
§ 212.4(1) itself.

Although neither the Oregon commentary 
nor the Alaska commentary discusses this 
point, I believe it is reasonable to conclude 
that the Oregon drafters and the Alaska 
drafters included the phrase “intent to hold 
the child . . .  for a protracted period" in our 
states’ custodial interference statutes for the 
very purpose of clarifying that the crime of 
custodial interference was not intended to 
apply to every de m i n i m i s  deprivation of 
custody, and that criminal liability under the 
custodial interference statutes should be lim ­
ited in a manner similar to the limitation

Alaska 39

24. Model Penal Code and Commentaries, p. 257.
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whether a defendant ia specially entitled to 
give testimony in violation of the rules of
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Penal Code.
But rather than distinguishing de M in im i*  

abductions from punishable abductions based 
on the actual duration of the abduction, the 
Oregon and Alaska statutes draw the line 
based on the fd anned duration of the abduc­
tion—by requiring proof that the defendant 
intended to hold the child for a length of 
time that would substantially defeat the vic­
tim custodian's right of physical custody. 
This allows the conviction of defendants who 
planned to hold the child for a lengthy period 
but who, through good fortune, were appre­
hended after only a brief time.

This, I beluve, is the intended meaning of 
the phrase “intent to hold the child . . .  for a 
protracted period". I t  refers to the defen­
dant’s intent to withhold the child from the 
victim-custodian for so long a time as to 
substantially defeat the victim's right to 
physical custody (whether primary custody 
or limited custody).11

Appendix
P er m issib le Lim it a t io n s on a Defendant's 

Kigltt to Testify

Judge Stewart’s opinion might be read to 
suggest that a defendant in a criminal tria l 
has a constitutional right to testify- 'Ebout 
anything—even if the proposed testimony is 
not relevant and is therefore barred by Evi­
dence Rule 402, or even if the proposed 
testimony is more prejudicial than probative 
and is therefore excludable under Evidence 
Rule 403.

As his sole authority for this proposition, 
Judge Stewart quotes H u g h es u. State, 513 
P.2d 1115, 1119 (Alaska 1973). where our 
supreme court stated that a defendant’s right 
to testify is of such importance that ”[n]o 
defendant requesting to testify should be de­
prived of exercising that right and conveying 
his version of the facts to the court or jury". 
But H u g h es does not deal with the issue of
25. Compare our decision in Slrullier i>. Suite. 891 

P.2d 214 (Alaska App. 1995), where we held that 
even when physical custody of a child is jointly 
shared by two parents, a parent can commit 
custodial interference if  that parent "lakes custo- • 
dy ol the child and exercises that custody in a

evidence. Rather, H u g h es deals with a very 
different issue—the question of whether 
criminal defendants have the right to take 
the stand at tria l despite their attorneys’ 
advice to the contrary.

H u gh es declares that defendants have the 
final word on whether they will testify. But 
H u g h es does not address the question of 
whether defendants have the right to present 
irrelevant or unfairly prejudicial testimony. 
To gloss over this problem, Judge Stewart 
quotes only part of the supreme court’s state­
ment concerning a defendant’s right to testi­
fy. What the supreme court actually said in 
H u g h es was that a defendant’s right to testi­
fy is au important that “[njo defendant re­
questing to testify should be deprived of 
exercising that right and conveying his ver- 
uion of the facta to the court or jury, regard­

less of competent counsel's advice to the con­

trary (emphasis added)
In H ugh es, the defendant’s proposed testi­

mony was clearly relevant and admissible. 
Although our supreme court did not describe 
the details of Hughes’s anticipated testimony, 
the court stated that “most of what [Hughes] 
wanted to say [was already] presented to the 
jury by means of the statement which he 
gave to the police’’.17 Thus, the relevance 
(and admissibility) of this testimony was not 
disputed.

But relevance is the central issue in Per­
rin’s case—because the relevance of Perrin's 
proposed testimony hinges on how we inter­
pret the custodial interference statute. I f 
Perrin’s interpretation of "protracted period” 
is correct, then his proposed testimony was 
relevant to the jury’s decision of whether he 
intended to hold his daughter for a protract­
ed period. Conversely, if Perrin's interpre­
tation of “protracted period" is wrong, then 
his proposed testimony was not relevant to 
any issue facing the ju iy , and his proposed 
testimony would almost surely have encour-

manner that defeats the custody rights o f the 
other parent” , td. at 224

26. Id. at 11)9.

27. Id. at 1120.
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aged the ju ry to deride the ease on improper 
grounds.

I f  Perrin's proposed testimony was irrele­
vant, it waa barred try Evidence Rule 402. I f  
the proposed testimony waa more prejudicial 
than probative, the tria l judge could property 
preclude it under Evidence Rule 408^

This Court has repeatedly upheld tria l 
Judges who precluded a defendant from pre­
senting irrelevant or overly prejudicial testi­
mony. One example that has already been 
extensively discussed is Geriach u Stale, 699 
P.2d 368 (Alaska App. 1986). In Geriach, this 
court upheld a tria l Judge who precluded the 
defendant from testifying about her reasons 
for abducting her daughter and holding her 
for twelve months. We ruled that the tria l 
judge property prevented Geriach from testi­
fying about there matters because Geriach’s 
propoeed testimony was relevant only to the 
defense of necessity, a defense that was not 
legally available to h e r*

Similarly, in Degler v. Stale, 741 P.2d 669 
(Alaska App. 1987), s defendant on tria l for 
robbery wished to testify that he committed 
this crime because he desperately needed 
money to fly to Idaho to attend a child 
custody hearing and maintain custody of his 
daughter; the defendant wanted to make 
sure that his ex-wife (whom he considered to 
be an unfit parent) did not obtain custody of 
the child.* The tria l judge ruled that this 
evidence, even if believed, was insufficient as 
a matter of law to prove either the defense of 
necessity or the defense of duress. The tria l 
judge therefore precluded the defendant 
from giving the proposed testimony .*  We 
agreed with the trial judge’s interpretation of 
the law, and we therefore upheld the tria l 
judge's decision to preclude the defendant
21. Geriach, 699 P 2d a t  359-360, 363. To re ite r­

ate w hat was said in footnote 1 of this dissent 
The wording of the Geriach opinion is arguably 
am biguous as to w hether (he trial judge preclud­
ed th e  nroposed testim ony or. instead, allowed 
G eriach to p resen t the testim ony but then pre­
cluded Geriach from arguing the defense of ne­
cessity based on  this testimony. The briefs Bled 
in Geriach clarify that the trial judge precluded 
G eriach from presenting h er proposed testimony. 
See "B rief of A ppellant" Bled N ovem ber 9, 1984 
in Geriach v. State. File No. A-501. pp. 3-6, and

from testifying about his reasons for commit­
ting the robbery.*

Another more recent example is B u sb y a 
State, 40 P M  807 (Alaska App.2002), where 
we held that the tria l judge could lawftilly 
have prevented the defendant from testifying 
in support of his sole defense—a miatake-of- 
law defense—because such defenses are lit i­
gated to the court (not the Jury), and thus 
the defendant’s propoeed testimony waa ir ­
relevant to any of the issues to be derided by 
the Ju ry *

Geriach, Degler, and B u s b y  are ultimately 
grounded on the principle that irrelevant evi­
dence ia inadmissible. This principle is codi­
fied in Alaska Evidence Rule 402 and in 
Federal Evidence Rule 402. In Geriach, D e -  

gler, and B u sb y , the defendants proposed to 
testify about matters that were irrelevant to 
the Jury’s derision of the case—irrelevant in 
Geriach and Degler because the defenses of 
necessity and duress were not available to 
the defendants as a matter of law, and irrele­
vant In B u s b y  because the issue that the 
defendant wished to litigate (mistake of law) 
is not derided by the Jury. In all three 
cases, this Court ruled that the tria l judges 
had properly exercised their authority when 
they precluded the defendants from present­
ing their propoeed testimony to the jury. In 
other words. Evidence Rule 402 lim its the 
testimony of defendants just aa it lim its the 
testimony o f other witnesses. Defendants 
have no due process right to take the stand 
and present irrelevant testimony.

Despite our decisions in Geriach, Degler, 

and B u sb y , Judge Stewart appears to assert 
that a tria l judge is powerless to enforce 
Evidence Rule 402 against a defendant who 
wishes to testify but whose testimony is irre l­
evant to the issues to be derided by the jury.
I am unaware of any court decision, state or

"B rie f of Appellee" filed December 21, 1984, pp.
2-5.

29. Degler, 741 P 2d at 660.

30. .Id.

31. Id. a t  661

32. Busby. 40 P.3d at 816-17
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federal, holding that Evidence Rule 402 does 
not apply to the testimony of criminal defen­
dants. Indeed, the United States Supreme 
Court has stated that the defendant in a 
criminal case “does not have an unfettered 
right to offer testimony that ia incompetent, 
privileged, or otherwise inadmissible under 
standard rules of evidence".*

Moreover, even when the defendant’s pro­
posed testimony is admittedly relevant, the 
United States Supreme Court has rejected 
“ (t]he proposition that the Due Process 
Clause guarantees the right to int- duce all 
relevant evidence".* The Court called this 
proposition “simply indefensible".* For in­
stance. in R ock  v. A r k a m a x * , even though 
the Supreme Court declared that an accused 
has a "fundamental . . .  right to present hia 
own version of events in hia own words . . .  
by calling . . .  himself as a witness" * , the 
Court also declared that a state "would be 
well within its powers" in preventing a de­
fendant from testifying if, “[ under 1 estab­
lished guidelines [for] the evaluation of post­
hypnosis testimony!, the state is] able to 
show that (the proposed] testimony in a par­
ticular case is so unreliable that exclusion is 
justified".* After Rock, at least three states 
have held that tria l judges have the authori­
ty  to prevent a defendant from testifying if 
the defendant underwent hypnosis and, gyven 
the circumstances, the defendant's proposed 
testimony is shown to be unreliable.*

More generally, “[a defendant’s] right to 
present relevant testimony may, in ap­
propriate cases, bow to accommodate other 
legitimate interests in the criminal trial pro-
33, rastor V. Illinois, 484 U.S. 400. 410, 108 S Ct 

646, 653. 98 L.Ed 2d 798 (1988)

34. Stontuna v. Egellioif. 518 US. 37, 42, 116 
S.Ct. 2013, 2017. 135 L Ed 2d 361 (1996) (Jus­
tice Seal ia writing (or a four-m-mber plurality).

33. Id

3*. 483 US 44, 107 S Ct 2704. 97 L Ed 2d 37 
(1987).

37. id.. 483 U S at 52. 107 S Cl al 2709

38 Id.. 483 U S at 61. 107 S.Cl. at 2714

39. See S/uie v. Burtcntvrth. 246 Kan 841. 792 
P 2d 1049, 1059 (1990) (rejecting the contention 
that exclusion of a defendant's testimony violates

cess [so long as these) restrictions of a defen­
dant’s right to testify (are) not ... arbitrary 
or disproportionate to the purposes they ate 
designed to serve." *  One of the long-recog- 
niied and legitimate reasons for restricting 
the admission of evidence ia to “avoid! ] 
litigation [of] issues other than the guilt or 
innocence of the accused” ."

This is the principle behind Alaska Evi­
dence Rule 403, which authorizes a trial 
judge to exclude admittedly relevant evi­
dence if  the probative value of that evidence 
is outweighed by the danger that the evi­
dence would prejudice the fairness of the 
trial, confuse the issues, or otherwise mislead 
the jury. Evidence Ruie 403 empowers a 
trial Judge to exclude evidence if  admission of 
that evidence would pose a substantia] risk of 
deflecting the ju ry  f r  m their task of reach­
ing a proper verdict ; ;der the law. In the 
present case. Judge Smith relied on this 
principle as an alternative ground for exclud­
ing Perrin’s proposed testimony. The judge 
concluded that Perrin's testimony would only 
encourage the ju ry  to ignore their duty to 
decide Perrin's case under the applicable 
law—by encouraging them to speculate as to 
whether Perrin’s actions might have been 
justified by necessity (a defense that Perrin 
conceded was not available to him), or by 
prompting the jurors to reach a result based 
on their sympathy or enmity toward the peo­
ple involved in the litigation.

This Court has repeatedly held that a trial 
judge’s proper application of Evidence Rule 
403 does not abridge a defendant’s right to 
present testimony. “  Here, Judge Smith had

Rock v. Ark a mas ): Slate v. I K .  244 N.J Super 
261, 582 A 2d 297. 306 (App. 1990) (same); Tutu- 
linson v Slate. 757 S.W 2d 440 (Tex App 1988) 
(same)

40. Rock v Arkansas. 483 U S al 55-56. 107 S.Ct. 
at 2711

41. United Suites v Scheffir. 523 U S 303, 314.
118 S Ct 1261. 1267, 140 L Ed 2d 413 (1998)

42. See Heaps v. State. 30 P 3d 109, 112 (Alaska 
App 2001), Ragsdale v. State, 23 P 3d 653, 663 
(Alaska App 2001); Larson v State. 656 P 2d 571,
575 (Alaska App 1982) See also Brown v. State,
779 P 2d 801, 804-05 (Alaska App 1989) (propel 
application ol Rule 403 does not abridge a defen­
dant's right to confront the witnesses against 
him).
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good reason for concluding that Perrin's pro­
posed testimony would induce the ju ry  to 
deride Perrin’s case on an improper 
ground—either the inapplicable defense of 
necessity, or (potentially) an attack on the 
character of Carlisle, the child’s primary cus­
todian, casting the insinuation that Carlisle 
did not deserve the protection of the law.

Thus, unless Perrin’s testimony had sub­
stantial probative value, Judge Smith did not 
abuse hia discretion—and did not abridge 
Perrin’s constitutional rights—when he ex­
cluded this testimony. And, again, Perrin’s 
propoeed testimony would have probative 
value only if  his interpretation of the phrase 
“protracted period”  is correct I f  Perrin  has 
correctly construed what the Alaska Legisla­
ture meant by the phrase “protracted peri­
od”  in the custodial interference statute, then 
Perrin’s propoeed testimony had considera­
ble probative value, and Judge Smith abused

Appendix—Continued
hia discretion in excluding this testimony. 
On the other hand, if Perrin ia wrong in his 
interpretation of the statute—if  Perrin’s in­
tent to hold the child for three or four 
months constituted an intent to hold the child 
for a “protracted period", regardless of hia 
reasons for taking the child—then Perrin’s 
proposed testimony had no obvious probative 
value, and Judge Smith could exdude it— 
both under Rule 402 (because it was irrele­
vant) and under Rule 408 (because it created 
a substantial danger that the ju ry  would be 
induced to deride Perrin’s case on an improp­
er basis).

( ( f p g s g s ?
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“An Act providing that an institution providing accommodations exempt from the 
provisions of the Uniform Residential Landlord and Tenant Act may evict tenants without 
resorting to court proceedings under AS 09.45.060-09.45.160”

Currently the University o f Alaska does not have the ability to evict problem students out o f 
University residences. In order to remove a student from a University residence, the University 
must obtain a court order. Thousands o f dollars o f public funds and numerous hours have been 
spen; litigating with students who have succeeded in convincing the court that they cannot be 
removed from student housing without a court order.

Alaska Statute 34.03.330(b) exempts certain types o f institutions from the Uniform Residential 
Landlord and Tenant Act. The Landlord Tenant Act was designed to alleviate injustices inflicted 
on residential renters by unscrupulous private landlc ds. Public service institutional entities such 
as hospitals, schools, nursing homes, educational establishments, church housing, and counseling 
centers are no; compatible with the heightened protections designed for residential renters under 
ULTA. AS 34.03.330(b)(1) recognizes this, and lists different types o f organizations where the 
ULTA should not be applied.

A hospital should not be required to obtain a court order to temove a patient who no longer 
needs its services. A student expelled from school, should not be able to insist on remaining in 
student housing until a court order is obtained removing the former student. Counseling agencies 
dealing with individuals with problems shouldn’t have to get a court order to evict or remove 
disruptive patients after their cou- ^  o f treatment has been completed.

SB 137 adds a new section to title nine under, actions relating to real property. It provides 
institutions listed under, AS 34.03.330, would no longer require a court action to recover 
possession o f a residence.
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■ Amends the Uniform Residential Landlord and Tenant Act.
* Allows an institution to evict a person from housing owned by the institution.

B enefits :
■ Allows an institution to avoid the cost o f going through court in order to evict 

someone from property owned by the institution.
B a c k g r o u n d :

• Current law requires institutions to obtain a court order before evicting a person 
living in institutional residences. For example, the University o f  Alaska spends 
thousands o f dollars in court costs obtaining a court order so expelled students can 
be evicted. This is an unnecessary financial burden for the university and other 
institutions like hospitals, counseling centers and nursing homes. SB 137 adds a 
new section to the Uniform Residential Landlord and Tenant Act that lifts the 
requirem ent for institutions to obtain a court order to evict someone from the 
residence.
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AS 11.46.350

R em oving  S tu d en ts  from  S tu d e n t H ousing : The university  has experienced unnecessary and 
unjustifiable expense, d isruption, and delay associated w ith efforts to rem ove disruptive students 
from  university housing. This issue arises out o f  judicia l application o f  forcible entry and detainer 
law , which law m ore properly applies to non-educational rental and lease contracts, to student 
bousing contracts. In short, the application o f  this law  requires the university to obtain a court 
order before rem oving a student from housing, w hether or not the student has been expelled. The 
university has so far w asted $22,000 o f  public funds, not to m ention a probably greater 
expenditure o f  internal tim e, litigating with student housing residents w ho have succeeded in 
convincing the court that they cannot be rem oved from  student housing w ithout a court order. But 
the real cost will com e i f  the law  is no t changed to rem edy this issue.

A num ber o f  factors distinguish student housing situations from the usual landlord tenant 
arrangem ent.

v' Students need to study. Other students who repeatedly p lay  loud m usic, or allow their 
children (in the case o f fam ily student housing) to run unsupervised, can seriously interfere 
with a threshold requirem ent o f  a successful university, i.e. to m aintain an effective 
learning environm ent.

S  Students who live on cam pus do not have m any good options for alternative housing. They 
are essentially a captive audience, and should not have to bear the insults to their study 
atm osphere that in other circum stances they could avoid by m oving elsewhere.

S  By statute, the President o f  the university or designee can “expel” students: "The pow er to 
suspend and expel a student for m isconduct or other cause and to reinstate the student is 
vested solely in the president o f  the U niversity o f  A laska.” AS 14.40.240. But, courts have 
taken the rather arbitrary view that a student housing contract overrides this power, by 
placing the pow er to evict a student from student housing solely w ith the courts. And, in 
some cases, the university  chooses to remove students fron. housing, but would prefer that 
they be allowed to continue as students. But, as the law  currently reads, the university may 
be forced to expel students ju st to get them to leave student housing.

S  Distinct from the usual landlord7tenant relationship, the university ’s provision o f student 
housing is only part, but an integral part, o f a larger relationship w ith the student. Under 
the approach followed by the courts, a student could be expelled from school, but insist on 
rem aining in student housing until a court order is obtained rem oving the student.

S  D istinct from  the usual landlord/tenant relationship, the university has tw o additional 
reasons to accept people into its student housing that a private/com m ercial entity would 
not: First, as a public entity, the university has less latitude in rejecting people who m ight 
be difficult residents. Second, society benefits when it takes in socially challenged 
residents in an effort help them becom e m ore productive citizens. The university should 
not be saddled with the expense and delay o f going to court to rem ove from housing 
students who have proven them selves too disruptive.

One way to address this issue would be to am end AS 14.40.240 to define the pow er to suspend or 
expel a student to include the pow er to term inate a student housing contract and remove the 
occupants from housing without going through court proceedings under AS 09.45, as follows:



A K S T §  11.46.350
AS 11.46.350

Page 2

A S 14.40.240. P o w er o f p re s id e n t to su sp en d  an d  expel s tu d en ts . The pow er to 
suspend and expel a student for m isconduct o r o ther cause and to reinstate the student is 
vested solely in the president o f  the U niversity  o f Alaska. The president may delegate the 
exercise o f  the pow er to the chancellor or o ther official on each cam pus o f  the university or 
to the adm inistrative head or director o f  the com m unity  college or other cam pus or 
extended unit o f  the university. For the purposes o f  this section, the pow er to suspend or 
expel a student includes the pow er to restric a student from enterinu or rem aining on or in 
all or a portion o f  university prem ises, to tt..n in a te  a student housing contract, or. 
notw ithstanding AS 09.45. to forcibly rem ove a student from university provided housing, 
if  the student refuses to leave peacefully.

A nother approach that would work well in com bination w ith the first w ould be to amend the 
statute upon which the co u rts’ rulings are based. The legal h istory o f  student housing includes 
exclusion from operation o f  the Uniform  Landlord Tenant Act. U LTA  was designed to alleviate 
injustices inflicted on residential renters by unscrupulous private landlords. Because public 
service institutional entities such as hospitals, schools, nursing hom es, church housing, and 
counseling operations were not am ong the offenders, and because the realities o f  operating such 
sendees are not com patib le with the heightened protections designed for residential renters, these 
public service institutions were exem pted from the U LTA . See AS 34.30.330(b) exem pting from 
U LTA  “residence at an institution, public or private, i f  incidental to detention or the provision o f 
m edical, geriatric, educational, counseling, religious, or sim ilar services.” But, according to the 
courts, this exem ption does not apply to exem pt these entities from having to obtain a court order 
to rem ove patrons from their prem ises.

The issue as it applies to the university is one ’hat could apply equally to these other public service 
entities. For instance, a hospital should not be required to obtain a court oofer to rem ove a patient 
who no longer needs its sendees, or who is disrupting operations. And a church should not be 
required to seek a court order to rem ove a convent resident who takes to preaching a different faith. 
Thus, it w ould be reasonable to also propose an exem ption to the forcible entry and detainer statute 
that elim inates any requirem ent o f  seeking a court order to recover possession o f such institutional 
property  from users.

Sec. 09.45.060 P ro h ib itio n  of use o f force fo r e n try  on rea lty .

fa) A person m ay not enter upon any land, tenem ent, or other real property except in cases 
w here entry is given by law. In those cases the entry  m ay not be made with force but only in 
a peaceable m anner.

fb) N othing in this section or chapter shall be read to require court action to recover 
possession o f  institutional property that is excepted from the provisions o f  the Uniform 
Residential Landlord and Tenant Act bv AS 34.03.33Q('b)( 1).



Sec. ►►34.03.33044. Application and exclusions.

(a) This chapter applies to and determines rights, obligations and remedies 
under a rental agreement, wherever made, for a dwelling unit in this state.

(b) Unless created to avoid the application of this chapter, the following 
arrangements are not governed by this chapter:

(1) residence at an institution, public or private, if incidental to detention or 
the provision of medical, geriatric, educational, counseling, religious, or similar 
services;

(2) occupancy under a contract of sale of a dwelling unit or the property of 
which it is a part if the occupant is the purchaser or a person who succeeds to 
the interest of a purchaser;

(3) occupancy by a member of a fraternal or social organization in the portion 
of a structure operated for the benefit of the organization;

(4) transient occupancy in a hotel, motel, lodgings, or other transient facility;

(5) occupancy by an employee of a landlord whose right to occupancy is 
conditioned upon employment substantially for services, maintenance, or repair 
to the premises;

(6) occupancy by an owner of a condominium unit or a holder of a 
proprietary lease in a cooperative;

(7) occupancy under a rental agreement covering premises used by the 
occupant primarily for agricultural purposes;

(8) occupancy under a rental agreement covering premises used as part of a 
transitional or supportive housing program that is sponsored or operated by a 
public corporation or by a nonprofit corporation and that provides shelter and



related support services intended to improve the occupant's opportunity to obtain 
permanent housing.



Sec. ►►14.40.240*! Power of president to suspend and expel students.

The power to suspend and expel a student for misconduct or other cause and to 
reinstate the student is vested solely in the president of the University of Alaska. 
The president may delegate the exercise of the power to the chancellor or 
another official on each campus of the university or to the administrative head or 
director of a community college or other campus or extended unit of the 
university.
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CS FOR SENATE BILL NO. I40( )

IN THE LEGISLATURE OF THE STATE OF A LASKA  

TW ENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(i): SENATOR THERRIAULT

A BILL 

FOR AN ACT ENTITLED 

1 II "An Act relating to spyware and unsolicited Internet advertising."

2 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.45 is amended by adding new sections to read:

Article 10A. Deceptive Acts or Practices Relating to Spyware.
Sec. 45.45.792. Prohibited conduct relating to spyware, (a) It is unlawful 

for a person who is not the owner or authorized user of a computer to engage in 

deceptive acts or practices described in this subsection using spyware. Deceptive acts 

or practices under this subsection are

(1) causing a pop-up advertisement to be shown on the computer 

screen o f a user by means of a spyware program, knowing that the pop-up 

advertisement is

(A) displayed in response to a user accessing a specific

(i) mark; or

(ii) Internet website address; and

(B) purchased or acquired by a person other than

-1-
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1 (i) the m ark ow ner;

2  (ii) a licensee o f  the m ark;

3 fl (iii) an authorized agent o f  the ow ner o f  the m ark;

4 B (jv) an authorized user o f  the mark; or

5 fl (v) a person advertising  the lawful sale, lease, or

6 |  transfer o f  products bearing the m ark through a secondary m arketplace

7 U for the sale o f  goods o r services; and

8 (2) purchasing advertising that v iolates (1) ol inis subsection  if  the

9 purchaser o f  the advertising

10 (A) receives notice o f  the v iolation  from the m ark ow ner; and

1 1 1  (B) fails to stop the v iolation.

12 (b) It is no t a violation o f  this section  for a person to d isp lay  a pop-up

13 advertisem ent under (a)(1) o f  this section i f  the spyw are program  includes a function

14 that

15 ( I )  requests inform ation about the user’s state o f  residence before

16 displaying a pop-up  advertisem ent to the user, and the user indicates a residence

17 outside th is state;

18 , (2) im plem ents a reasonably reliable autom ated system  to determ ine

19 I the user's likely geographic location, according to current best practices in the field,

20 and the system  determ ines that it is unlikely that the user is located in th is state; and

21 (3) does not prom pt, ask, o r o therw ise encourage a user to indicate a

22 residence outside th is state.

23 (c) It is not a violation o f  (a)(2) o f  th is section i f  a person  purchases

24 advertising that com plies with the requirem ents o f  (b) o f  this section.

25 Sec. 45.45.794. R e m o v a l  o f  p o t e n t i a l l y  h a r m f u l  s o f tw a re .  Notw ithstanding

26 AS 45.45.792, a provider o f  com puter softw are o r an interactive com puter service

27 may, after notice to a custom er, rem ove from or d isable a program  on the  customer's

28 com puter that is used to

29 (1) violate AS 45.45.792; or

30 (2) collect inform ation from  the com puter o f  the custom er without the

31 custom er's know ledge.
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Sec. 45.45.798. D efin itions. In AS 45.45.792 - 45.45.798,

(1) "interactive com puter s e n  ice" m eans an in form ation  service, 

system , or access softw are provider that provides o r enables com puter access by 

m ultiple users to a com puter server; "interac*’ve com puter service" includes an 

Internet or online service provider or a service or system  providing access to the 

Internet, including a system  operated  by a lib y or educational institu tion;

(2) "Internet" m eans the com bination o f  com puter system s or networks 

that m ake up the international netw ork for interactive com m unications services, 

including rem ote logins, file transfer, electronic mail, and new sgroups;

(3) "Internet o r online service provider" m eans an interactive computer 

service that provides softw are or o ther m aterial that enables a person to transmit, 

receive, display, forward, cache, search, subset, organize, reorganize, or translate 

content; select or analyze content; or "How or disallow  content;

(4) "mark" m eans a  registered tradem ark, registered service mark, or 

registered dom ain nam e in an Internet website address that is ow ned, licensed, or 

law fully used by a person doing business in this ^tate;

(5) "pop-up advertisem ent" m eans m aterial offering for sale or 

advertising the availability or quality  o f  a property, good, or service that is displayed 

on a user's com puter screen, w ithout any request o r consent o f  the user, separate from 

an In ternet w ebsite that a user intentionally  accesses;

(6) "spyware"

(A ) m eans softw are on the com puter o f a user w ho resides in

the state that

(i) collects inform ation about an Internet w ebsite at the 

tim e the Internet w ebsite is being view ed in the state, unless the 

Internet website is the Internet w ebsite o f  the person who provides the 

software; and

fii) uses the inform ation collected contem poraneously 

to display a pop-up advertisem ent on the com puter;

(B) does not m ean

(i) an Internet website;

-3- CSSB 140( )
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(ii) a service operated by an Internet or online service 

provider accessed by a user;

(iii) software designed and installed prim arily to 

prevent, diagnose, detect, or resolve technical d ifficulties or prevent 

fraudulent activities;

(iv) software designed and installed to protect the 

security o f  the user's com puter from unauthorized access or alteration;

(v) software or data that reports inform ation to an 

Internet w ebsite previously  stored by the Internet website on  the user's 

com puter, including a cookie; in th is sub-subparagraph, "cookie" 

m eans a text file that is placed on a com puter to record inform ation that 

can be read o r recognized when the user o f  the com puter later accesses 

a particular Internet website, online location, o r online service by an 

interactive com puter service, Internet w ebsite, o r a third party  acting on 

behalf o f  an interactive com puter service or an Internet website;

(vi) software that provides the user w ith th - capability 

to search the Internet;

(vii) softw are installed on the user's com puter with the 

consent o f  the user the prim ary purpose o f  w hich is to prevent access tc 

certain Internet content;

(7) "user" m eans the ow ner or authorized user o f  a com puter.

* Sec. 2 . AS 45.50.471(b) is am ended by adding a new  paragraph to read:

(51) violating  AS 45.45.792 (deceptive acts or practices relating to

spyw are).

CSSB 140( ) -4-
New Text Under J ined [DELETED TEXT BRACKETED]



§ 45.50.535 T r a d e  a n d  C o m m e r c e 37

(i) I f  a person receives an award o f pun itive  damages under (a) o f th is section, the couj 
sha ll require th a t 50 percent o f the award be deposited in to  the general fund of the staC 
under AS 09.17.020(j). T h is subsection does not g ran t the state the rig h t to file  or jo in 
c iv il action to recover pun itive  damages. (§ 2 ch 246 SLA 1970; am § 1 ch 225 SLA 19 7 5  
am §§ 1  — 4 ch 31 SLA 1987; am §§ 3, 4, 6  ch 96 SLA 1998)

Reviso r's  notes. — In  subsections (g) and (h), the 
won! "section”  was substituted fo r “chapter” in  1987 to 
correct a manifest error.

E ffe c t o f am endm ents. — The 1998 amendment, 
effective September 10, 1998, in subsection (a) in ­
serted "for each unlawful act or practice three- times

the" and substituted “$500" for "$200” in the fi«  
sentence, deleted the former second sentence, whic 
read “The court may, in cases o f w ilfu l violation 
award up to three times the actual damages suj 
tained,” and added the last rentence; repealed subsec 
tion (g); and added subsection (i).

NOTES TO DEC IS IONS

O p p o r tu n ity  to cu re  te ch n ica l p le a d in g  d e f i­
c iency. — Although defendant is a New Jersey corpo 
ration w ith  its principal place o f business in Ohio and 
p la in tifls  failed to set forth in  the ir amended com­
plaint the essential allegation tha t defendant was 
"doing business” in Alaska w ith in  the meaning of 
subsection (a) o f this section, dismissing the claim on 
the basis of th is technicality was inappropriate; leave 
to amend the complaint should have been granted in 
order to afford the plaintifTs the opportun ity to cure 
the ir technical pleading deficiency. Shooshaman v. 
Wagner, 672 P.2d 455 (Alaska 1983).

T im e liness o f  c la im s. — The timebness o f a 
municipality's claim under the Un fa ir Trade Practices 
\c t is governed by AS 09.10.120, not subsection (f) o f 
this section. C ity  of Fairbanks v. Amoco Chem. Co., 
952 P.2d 1173 (Alaska 1998).

F a ilu re  to  show m one ta ry  damages. — In a lleg­
ing tha t the competitor’s ads had the capacity to 
deceive or confuse a buyer in connection w ith  the 
advertisement of services, as prohibited by AS 
45.50.471(b)(ll), the complaint was sufficient to de­
feat a motion to dismiss for fa ilu re  to state a claim, 
but a review o f the factual support for these claims 
provided a s tr ng basis for the superior court's finding 
that the action was frivolous and brought to harass

the defendants, where p la in tiffs never produced eredi 
ible evidence that the central theme of the ads wai 
un fa ir or deceptive; they did not produce even oni 
person who had read the ads and could testify to any* 
confusion; and they produced no evidence that they 
had suffered any monetary damage, as required for a 
private action under subsection (a) o f this section? 
Garrison v. Dixon, 19 P3d 1229 (Alaska 2001).

Abuse o f d isc re tio n . — The superior court iml 
properly dismissed p la in tiff anesthesiologist's claim* 
resulting from the term ination o f his privileges at 
defendant hospital where his complaint alleged fact! 
which, i f  proven, were sufficient to state a claim fot 
unreasonable restra in t of trade, group boycott, at 
tempted monopolization, un fa ir trade practices defa 
mation, breach of oral conti"'ct, in te r .rence with if 
prospective economic advantage, and intentional in? 
diction of emotional distress. Odom v. Fairbanlqi 
Mem. Hosp., Lutheran Health Svs., 999 P.2d 123 
(Alaska 2000). q

A pp lie d  in Swenson Trucking & Excavating, Inc. v! 
Truckweld Equip. Co., 604 P.2d 1113 (Alaska 1980); 
State v F irs t Nat’l Bank, 660 P.2d 406 (Alaska 1982).

C ited  in O.K. Lumber Co. v. Providence Wash. Ins! 
Co., 759 P.2d 523 (Alaska 1988); Pierce v. Catalinj 
Yachts, Inc., 2 P.3d 618 (Alaska 2000).

C o lla te ra l re ferences. — Consumer class action 
based on fraud or misrepresentations. 53 ALR3d 534.

Right to private action under state consumer pro­
tection act. 62 ALR3d 169.

Reasonableness of offer o f settlement under state 
deceptive trade practice and consumer protection 
acts. 90 ALR3d 1350.

* Sec. 45.50.535. P r iv a te  in ju n c tiv e  re lie f, ( a ) Subject to (b l o f th is  section and in 
add ition to any rig n t to b rin g  an action under AS 45.50.531 or other law, any person who 
was the v ic tim  of the un law fu l act, w hether or not the person suffered actual damages, 
may b ring  an action to obta in an in ju nc tio n  p roh ib itin g  a seller or lessor from  continuing 
to engage in  a r  act o r practice declared un law fu l under AS 45.50.471.

(b) A  pers >r. may not b rin g  an action under (a) o f th is  section unless
(1) the person firs t provides w ritte n  notice to the se lle r or lessor who engaged in the 

un law fu l act or practice th a t the person w ill seek an in junction against the se lle r or lessor 
i f  the se ller or lessor fa ils  to p rom ptly stop the un law fu l act or practice; and

(2) the se lle r or lessor fa ils  to p rom ptly stop the un law fu l act or practice a fle r receiving 
the notice. (§ 5 ch 96 SLA 1998)

E ffec tive  dates. — Section 5, ch. 96, SLA 1998, 
which enacted this section, took effect on September 
10, 1998,



C o m p e t i t i v e  P r a c t i c e s  a n d  R e g u l a t i o n  o f  C o m p e t i t i o n § 45.50.541

45.50.536. M e d ia tio n . N o tw ithstand ing  the other provisions o f AS 45.50.471 — 
0.561, a c iv il action under AS 45.50.531 or 45.50.535 may be subm itted to m ediation 
Br the Alaska Rules o f C iv il Procedure. The m ediation must begin w ith in  30 days 
. the court’s order fo r m ediation. D u ring  m ediation, the court may, i f  i t  is determ ined 
opriate by the court, e iyoin the defendant from  engaging in  the act o r practice th a t 
e subject o f the c iv il action. (§ 5 ch 96 SLA 1998)
active dales. — Section 5, ch. 96, SI.A 1998. provides tha t the 1998 enactment o f th is section
'enacted this section, took effect on September “ applies only to causes of action tha t accrue on or after

$98. September *10. 1998."
jto r ’s notes. — Section 7, ch. 96, S1.A 1998

s. 45.50.537. A tto rn e y  fees, costs, and dam ages, (a) In  an action brought by a 
te person under AS 45.50.471 — 45.50.561, a p reva iling  p la in tiff sha ll be awarded 
as provided by court ru le  and fu ll reasonable a tto rney fees a t the p reva iling  
nable rate.
’ Unless the action is found to be frivo lous, in  an action brought by a p riva te  person
* AS 45.50.471 — 45.50.561, a p reva iling  defendant sha ll be awarded a tto rney fees 
sts as provided by court ru le . I f  the action is found to he frivo lous, the a tto rney fees 
awarded to the defendant sha ll be fu ll reasonable atto rney fees a t the p reva iling  
hable rate.
J^otw ithstanding the other provisions o f th is section, in an action brought by a 
te person under AS 45.50.471 — 45.50.561, i f  the p la in tiff is not the p reva iling  party 
the court finds th a t the action was brought by the p la in tiff to obta in a com petitive 
iss advantage, the court sha ll award a p reva iling  defendant costs as provided by 
rule, fu ll reasonable a tto rney fees a t the p reva iling  reasonable rate, and any 
ges suffered by the p reva iling  defendant as a resu lt o f the p la in tiff’s allegations, 

i an action brought by the atto rney general under AS 45.50.471 — 45.50.561, i f  
mey general prevails, the sta te sha ll be awarded its  actual a tto rney fees and 

including costs o f investiga tion , to the extent those fees and costs are reasonable, 
tin th is section, “frivo lous" means
dhot reasonably based on evidence or on existing law or a reasonable extension, 
jcation, or reversal o f existing law ; or 

rought to harass the defendant o r to cause unnecessary delay or needless expense. 
1  96 SLA 1998; am § 1 ch 169 SLA 2004 )
sor’s notes. — Subsection (d) was enacted as which enacted this section, took effect on September 
relettered in 2004, at which time what was 10, 1998.
subsection (d) was relettered as (e). E d ito r ’s notes. — Section 2. ch. 169, SLA 2004

*s references. — Under § 3, ch. 169, SLA 2004, provides that the 2004 enactment o f subsection (e) has 
.Visions of (e) of th is section apply only to causes the effect o f amending Rules 541 d), 7f*. and 82, Alaska
.9 that accrue on or after October 24, 2004. Rules o f C iv il Procedure, by establishing rules for the
,.t of amendments. — The 2004 amendment, award o f actual attorney fees and costs in certain 
..October 24, 2004, added subsection (e) [now actions relating to unfa ir trade practices tha t are

brought under AS 45.50.471 — 45.50.561, to the 
4 jve dates. — Section 5, ch 96, SI .A 1998, extent those fees and rosts are reasonable.

NOTES TO DECIS IONS

‘ in Gurrison v Lhxon, 19 P.,8d 1229 (Alaska

• 45.50.541. N o n n e g o tia b ility  o f consum e r pape r, (a) I f  a contract for sale or 
.[consumer goods or services on cred it entered into between a re ta il se lle r and a 
ouyer requires or involves the execution o f a prom issory note or in s trum en t or other 
pCr oi indebtedness o f the buyer, the not e, instrum ent, or evidence o f indebtedness 
„.ave printed on its  face the words “consumer paper,” and the note, in s trum en t or 
y9e of indebtedness w ith  the words “consumer paper” p rin ted  on it  is not a
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SB 140 
Sponsor Statement

Spyw are, which includes m alw are, trackw are and adwarc, is the categorical nam e for any 
application that m ay track  a  u ser’s online and/or offline PC activity and is capable of 
locally saving  o r transm itting  those findings for third parties either with, or m ore often 
w ithout, the com puter u ser 's  know ledge or consent.

A ccording to reports by the N ational C yber Security A lliance, in 2003 nine out o f 10 PCs 
connected to  the Internet were infected  with spyware. A jo in t spy audit report by 
Earthlink and  W ebroot in O ctober, 2004, detected an average o f 26 spyw are traces on any 
given PC. O ver a nine-m onth  random  com puter audit, Earthlink and W ebroot detected 82 
m illion p ieces o f spyw are and o ther potentially  unwanted softw are program s.

Spyw are can  install tracking cookies that m arketers use to m onitor online activities to 
tailor pop-up ads directly  to the user. M ore harm ful program s can record keystrokes to 
get personal inform ation such as Social Security Num ber, bank account num bers, login 
nam es, passw ords and cred it card  num bers that can be used to com m it identity  theft.

In addition to  frustrating users with pop-up ads that are m isleading and anticom petitive, 
the cost o f rem c /in g  unw anted spyw are from PCs in hom es, businesses, schools, 
universities and governm ents is staggering.

Senate Bill 140 w ould m ake it unlaw ful for a person to  engage in deceptive acts or 
practices using spyw are, includ ing  causing a pop-up ad to be show n on a com puter screen 
know ing, o r w ith reckless disregard, that the ad is the cons'iquence o f a user accessing a 
certain website.

W hile prosecutions and enforcem ent m ay be challenging, SB 140 sends the m essage that 
A laska takes com puter invasion seriously and will not leave its citizens w ithout recourse.
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Dept. Affected 
"RDU

1
SB 140
3/29/05

Administration

Sponsor
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Enterprise Technology Si 
Component Enterprise Technology Si

Expenditures/Revenues
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(T housands of Dollars)
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Note: Amounts do not include inflation unless otherwise noted below.
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Contractual 
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1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost:  0 .0____
Mark this box (X) if funding fo r this bill is included in th ivernor's FY 2006 budget proposal:
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Full-time
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ANALYSIS: (Attach a separate page if necessary)

This bill will not have a fiscal impact upon the agency.
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Division Enterprise Technology Services_____________________________  Date/Time 3/22/05 7:21 AM
Approved by: Michael Tibbies, Deputy Commissioner______________________ Date 3/22/2005____
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Internet advertising." -omponent Commercial & Fair Business
Sponsor Senator Therriat'lt__________________________ _______________________
Requester Senate Labor & Commerce__________________ Component No. __________

Expenditures/Revenjes_______________________________(Thousands______ o f Dollars)_______

STATE OF ALASKA piscal Note Number: 2__________
2005 LEGISLATIVE SESSION Bill Version: SB 140

(S) Publish Date: 3/29/05______

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this bo> (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill amends AS 45.45 (Trade and Commerce - Trade Practices) by adding new sections to prohibit 
the use of "spyware" that causes "pop-up" ads to appear on a computer when the user accesses a certain 
website. The Department o f Law is currently charged with enforcing Alaska's Consumer Protection Act, AS 
45.50.471 et seq., which includes enforcement of AS 45.50.479-.481 relating to electronic mail. We would 
likely enforce this provision of AS 45.45 in a similar manner, and we do not believe this bill will require 
additional funds for effective enforcement.

Prepared by: Kathryn Daughhetee, Director___________________________  Phone 465-3673
Division Administrative Services Division Date/Time 3/21/05 11:44 AM
Approved by: K. Daughhetee for Scott Nordstrand, Acting Attorney General Date 3/21/2005
Agency Department of Law______________________________

(Rovued 9/73/2004 OMB) P a g e  1 o f 1
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Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
Passage of this bill will have no fiscal impact on the Alaska State Troopers.

The bill prohibits spyware pop-up advertisements on computers in our state and helps undermine the 
economic incentives for spyware providers to sneak onto a user's computer. Penalties for a violation of 
these provisions are civil.

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding fo r this bill is included in the Governor's FY 2006 budget proposal: 
POSITIONS

S T A T E  O F  A L A S K A
2005 L E G IS L A T IV E  S E S S IO N

Revision Date/Time (Note if correction):_____________
Title *An Act relating lo spyw are and unsolicited Inemet

_________________ advertising*_____________________________________
Sponsor
Requester

Senator Therriault
Senate Labor & Commerce

Expenditures/Revenues

Fiscal Note Number
Bill Version
(S) Publish Date:
Dept. Affected: 

'RDU

SB 140
3/29/05

Public Safety
Alaska State Troopers

Component AST Detachments

Component No. 2325

(Thousands of Dollars)_____
Note: Amounts <1o not include inflation unless otherwise noted below.

2011OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL

ICAPITAL EXPENDITURES I I I T
|CHANGE IN REVENUES ( ) | | |

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
O th e r (Specify Type--Do not abbreviate) 

TOTAL

FUND SOURCE (Thousands of Dollars

Prepared by: Lieutenant Todd Sharp______________________________________ Phone 907-269-4532
Division Alaska State Troopers_______________________________  Date/Time 3/18/05 3:24 PM
Approved by: Commissioner William Tandeske_____________________  Date 3/18/2005
Agency Department of Public Safety_________________________

(Rovi&ed 9/23/2004 OMB) P a g e  1 o f 1
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State Senator Targets Computer Invaders
B i l l  a i m s  t o  r e d u c e  s p y w a r e

JU N EA U — Senator Gene T herriault, R-North Pole, has introduced legislation aim ed at 
reducing the unw anted invasion o f spyw are on A laskans’ com puters. SB 140 was drafted 
after an extensive review o f state and national efforts under way on the issue.

‘T h e  cost and frustration caused by those who invade our hom e and work com puters is 
enorm ous,” T herriault said. “ My approach toward reducing unw anted spyw are is to cover 
ground that C ongress has thus far not covered.”

Spyw are ic any technology that aids in gathering inform ation about a person or 
organization w ithout their know ledge. On the Internet, spyw are is program m ing that is 
put in so m eo ne’s com puter to secretly gather inform ation about the user and relay it to 
advertisers o r other in terested  parties.

T h em au lt looked at a wide range o f  legislation proposed in o ther states and chose the 
Utah m odel as a starting poin t for legislative consideration. “M y staff located Mr. Ben 
Edclm an, a nationally recognized expert associated with the H arvard School o f Iuiw, who 
specializes in the nuances o f  spyw are operation and law. We are w orking with Mr. 
Edclm an and our legal services to tailor an existing Utah statute to fit our body of law ,” 
Therriault said.

SB 140 is a com plicated  undertaking in several respects. The legislation m ust have a 
delicate but w ell-aim ed counter m ove against spyware tactics. The law must prevent 
abuses but not dam age legitim ate com panies who operate in a forthright and open 
m anner. It is a challenge Senator T herriault is willing to undertake. "This is not about 
elim inating  ju s t nuisances, it is about protecting the privacy and the legitim ate use o f 
com puters in Alaska and getting a handle on the enorm ous cost these unw anted invasions 
are causing .”
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A federal ju dge  on Friday ordered software company Gator to temporarily stop 
d isp lay ing pop-up advertis ing over Web publishers' pages w ithout their permission.

The order was issued in a lawsuit filed against Gator in June by The Washington Post, The 
New York Times, Dow Jones and seven other publishers, which allege the company's ads 
violate their copyrights and steal revenue.

On Friday, Judge Claude Hilton granted the motion, according to the clerk's office at the 
federal court in Alexandria, Va., where the suit was filed.

The companies had sought a temporary injunction against Gator preventing it from delivering 
ads keyed to their sites pending the resolution of the suit, in which they are seeking a 
permanent injunction against the company and monetary damages for any advertising dollars 
made from their Web pages.

Torence Ross, attorney for the plaintiffs, said the judge quickly granted the motion, prohibiting 
Gator "from tampering with the 16 Web sites involved in the litigation during the pendency of 
the case.

“This really is a clear-cut case in my opinion; Gator is infringing our copyrights and trademarks.
The judge came to that conclusion, and a jury will make the same decision in a trial."

By delivering unauthorized pop-up ads, Gator is altering the intended display of the publishers' 
works, a right that has been recognized by the Supreme Court, Ross has argued.

In early August the judge will set a court schedule, and the case will go to trial before the end 
of the year, Ross said.

In a statement issued Friday, RGdwood City, Calif.-based Gator said that it would honor the 
judge's request but asked for an expedited trial.

"We are highly confident that once all the tacts art presented in the upcoming trial, no court 
will issue a ruling eliminating a consumer's right to decide for themselves what is displayed on 
their own computer screens," Gator CEO Jeff McFadden said in the statement.

"Such a ruling would attack a consumer's right to use hundreds of popular software 
applications that automatically display separate windows whiie the consumer is surfing the

http ://new s.com .com /2102-1023_3 4 3 5 15.htm l?lag=st.util.print 2/3/2005
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Internet."

• Gator develops software that manages passwords and fills out forms for about 10 million Web 
surfers who often download the application unwittingly through other popular file-sharing 
programs. Also bundled in Gator's software is a program called OfferCompanior,. which 
monitors Web surfing behavior and delivers targeted pop-up ads to viewers. For example, a 
Web surfer may see an advertisement for Ford Motor-delivered by Gator-while visiting 
Toyota.com.

Gator has been selling such advertising for more than a year and has accumulated several 
top-tier advertisers, including Target.com. According to Ross, the plaintiffs were stirred to 
action after the company published marketing material in April essentially promising ad buyers 
placement on the Web sites of specific publications, including The New York Times.

According to the suit, Gator is "essentially a parasite on the Web that free rides on the hard 
work and the investments of plaintiffs and other Web site owners. In short, Gator sells 
advertising space on the plaintiffs’ Web sites without (their) authorization and pockets the 
profits from such sales."

The decision does not bar Gator from delivering pop-up ads over other sites. But it could 
establish a precedent that prohibits third-party software operators from delivering ads that alter 
another Web page. It also highlights mounting tension over tactics used by Gator and others.

Earlier this year, WeightWatchers.com sued rival DietWatch.com for using Gator to deliver ads 
to visitors of its site. On June 11, a court granted WeightWatchers a permanent injunction 
barring DietWatch from serving ads on its site.

Last year, the Interactive Advertising Bureau (LAB) criticized Gator for selling banner ads that 
obscure those sold by online publishers. Gator sued the IAB, alleging "malicious 
disparagement" over its statements, but the two parties found common ground when Gator 
agreed to stop selling banner overlays.

Copyright ©1995-2005 CNET Netwc ^s, Inc. All rights reserved.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA

Alexandria Division

W ASHINGTONPOST.NEW SW EEK 
INTERACTIVE COMPANY, LLC, et al.,

Plaintiffs,

v.

THE GATOR CORPORATION, 

Defendant.

Civil Action N o .__________________________

&*
DECLARATION OF BENJAMLN G. EDELMAN

I, Benjamin G. Edelman, state and declare as follows;

1. I make this statement under penalty o f pctjury and from my own personal know ledge

2. I hold an Bachelor o f Arts degree in Economics from Harvard College and a M ister: 
Degree in Statistics from the Graduate School o f Arts and Sciences at Harvard University.

3. I am presently employed as a Technology Analyst at the Berkman Center for Interne & 
Society at Harvard Law School. I have been employed as a technical consultant at the Berk] ruin 
Center since May, 1998. While employed by the Berkman Center I have published the 
following: (1) The Effect o f Editorial Discretion Book Promotion on Sales at Amazon.com 
(2001-2002), available at htip://cvber.law.harvard.edu/pcople/edelrnan/pubs/Thcsis-int o.pd ~ (2) 
Software Environments for Online Deliberative Discourse (1999-2000), available at 
http://cvbcr.law.harvard.edu/proiects.dclibcration: (3) Analysis of Domain Reregistratio is Uted 
For Distribution of Sexually-Explicit Content (2002), available at 
http.y/cvber.law.harvard.cdu/pcople/edelman/renewals; (4) Large-Scale Intentional Inva id 
WHOIS Data (2002), available at http://cyber.law.harvard.edu/people/edelman/invalid-whoi5/;
(5) .NAME Registrations Not Conforming to .NAME Registration Restrictions, available at 
http://cyber.law.harvard.edu/pcople/edelrnan/name restrictions/; (5) Alternative Perspectives on 
Registrar Market Share, available at http://cvber.law.harvard.edu/people/edelman/regisirar- 
choice/; (6) Analysis o f Registrations in Alternative Root TLDs (2001), available at 
http://cvber.law.liarvaid.edU/people/edelman//dotbiz and
http://cvber.law.harvard.edu/people/edelman/dotweb: (7) and Documentation o f Privacy and 
Security Shortcomings at Bny.com (2000), available at 
http://cyber.law.harvard.edi./people/edelman/buv-pnvacv.litinl.
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•  •

W h a t  i s  S p y w a r e ?

■ Software that collects personal information, or 
makes changes to your computer without your 
knowledge or consent.
-  Pe1 ̂ onal information can include website visits, or 

passwords and account numbers.

■ Spyware is sometimes accompanied by 
‘Adware‘ (software that launches ‘custom ’ 
advertisements on your computer.)



•  •

O c c u r r e n c e s  o f  S p y w a r e

-  In 2003,
• It was estimated that 2 out of 100 support calls 
concerned spyware ( DC).

-  In 2005,
• It is now estimated to be 2 out of every 5 
support calls concern spyware ( ).

• 20% of calls to Dell support involve Spyware 
(Dell)

• 50% of calls to Microsoft involve Spyware 
(Microsoft).



S ig n s  o f  S p y w a r e

■ Lots of pop-up ads, sometimes when you 
aren’t surfing the web.

■ Homepage or other settings are changed.
■ New toolbars appear.
■ New icons appear on your desktop.
■ Computer slows down or crashes a lot.
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H o w  d o e s  S p y w a r e  g e t  i n s t a l l e d ?

Often by 
installing ‘free’ 
software, such 
as:
-  ScreenSavers
-  Weathe- Info
-  Toolbars
-  Music sharing
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H o w  d o e s  S p y w a r e  g e t  i n s t a l l e d ?

SlalM iertl Lula •XT

Lengthy ‘End 
User
Licensing 
Agreements’ 
that are 
difficult to 
read.
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W h a t  d o e s  S p y w a r e  D o ?

Spyware changes your computer’s settings 
and programs.

•  S l o w s  o r  c r a s h e s  c o m p u t e r .

These changes are rarely documented and 
usually occur without your consent.

Spyware can be (and often is) used to steal 
confidential information.



G o o d  S o f t w a r e  v e r s u s  B a d

Not all software that collects information 
is bad:
-  Some computer and software vendors 

collect information on computer health.
-  Some software comes gives you an option 

for a ‘paid’ version of product, versus a ‘free’ 
version bundled with advertising.

K n o w le d g e  a n d  c o n s e n t are key.



H o w  D o  Y o u  R e m o v e  S p y w a r e ?

Usually by running several 3 rd party Spyware 
removal tools.

w*breot«Spy Sweeper

■ Some Spyware programs can’t be removed 
without cleaning the machine and starting over.



•  •

A t  t h e  L e g i s l a t u r e  ( a n d  o t h e r  a g e n c i e s ) . . .

■ Our defenses include:
-  Current versions of software,
-  Anti-virus systems,
-  Spam Filters,
-  Content filters,
-  Firewalls,
-  Spyware removal tools,
-  and a staff to provide support,



•  •

H o w e v e r ,

-  Data Processing staff work on 4-5 Spyware 
infected computers a week.

-  Each call can take several hours each to fix.
-  If the computer is in a ‘remote’ location, the 

repair may cost several days of downtime.

-  Spyware prevention and removal now takes 
m o re  s ta f f  tim e  than virus and spam issues.



S o l u t i o n s ?  -  N o  S i l v e r  B u l l e t

■ Continued focus in 3 areas:
-  Continued educa tion  of computer users to 

make them aware of Spyware and act 
more responsibly.

-  Additional te chno lo g ica l solutions to spot 
spyware and prevent it from installing.

-  Anti-spyware leg is la tio n  providing re­
course to users.
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W h a t  a b o u t  t h e  f u t u r e ?

■ No decline in Spyware.
■ More identity theft.
■ More involvement from oraan

■ Q u e s t i o n :  Why the increases?
■ A n s w e r :  Because there is money 

involved (Advertising, Marketing and 
Theft).




