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AMENDMEN

OFFERED IN THE SENATE 

TO: CSSB 130(1 &C)

1 Page 10, line 8:

2 Delete "15"

3 Insert "30 [15]"

Page 11, line 7, following "elected;":

Insert "except as provided in (4) of this subsection,"
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Page 11, line 8, following "AS 23.30.130":

Insert "i

(4) an employee who elects to accept a job dislocation benefit tinder 

this subsection may revoke that election if the employee

(A) notifies the administrator in writing within one year . fter the 

receipt of the job dislocation benefit under (2) of this subsection, that the 

employee chooses reemployment benefits; and

(B) refunds the entire job dislocation benefit received, without

intei st"

Page 11, following line 19:

Insert a new bill section to read:

"* Sec. 18. AS 23.30.041(n) is amended to read:

(n) After the employee has elected to participate in reemployment benefits, if  

the employer believes the employee has not cooperated, the employer may terminate 

reemployment benefits on the date of noncooperation. Noncooperation means
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1 (1) unreasonable failure to

2 (A) keep appointments;

3 (B) maintain passing grades;

4 (C) attend designated programs;

5 (D) maintain contact with the rehabilitation specialist;

6 (E) cooperate with the rehabilitation specialist in developing a

7 reemployment j. .n and participating in activities relating to reemployability on

8 a full-*' .e basis;
9 (F) comply with the employee's responsibilities outlined in the

10 reemployment plan; or
11 (G) participate in any planned reemployment activity as

12 determined by the administrator; or

13 (2) failure to give written notice to the employer of the employee's

14 choice o f  rehabilitation specialists within 30 [15] days after receiving notice of

15 eligibility for benefits from the administrator as required by (g) of this section."

16
17 Renumber the following bill sections accordingly.

18

19 Page 27, line 11:

20 Delete "sec. 30"

21 Insert "sec. 31"

22

23 Page 27, line 12:

24 Delete "sec. 30"

25 Insert "sec. 31"

26
27 Page 28, line 10:

28 Delete "sec. 23"

29 Insert "sec. 24"

30

31 Page 28, line 14:
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1 Delete "Section 49"

2 Insert "Section 50"

3
4 Page 28, line 15:

5 Delete "30, and 51"

6 Insert "31, and 52"

7
8 Page 28, line 16:

9 Delete "37,46, and 50"

10 Insert "38, 47, and 51"

11

12 Page 28, line 21:

13 Delete "52 - 54"

14 Insen "53 - 55"
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X

M E M O R A N D U M

To: Senator Ralph Seekins
From: Senator Johnny Ellis, Senate Minority
Date: 4/7/2005
Re: Conceptual Amendment to SB 130

Senator Seekins,

Here is a copy of the conceptual amendment that was adopted in Senate Labor and 
Commerce on March 31, 2005. The goal o f  the amendment is to prevent conflicts o f interest 
with rehabilitation specialists who have been working on behalf o f  the insurance company on a 
particular claim from being selected or assigned to write the vocational plan for the same 
claimant.

Because the bill drafter is slammed with amendments and bills, she can not offer a 
written legal opinion. However, she told my staff this amendment docs not disqualify any 
company or entity. The amendment allows for a new rehabilitation specialist to be picked if 
there is a conflict of interest with the current specialist. She says the last 4 words o f  the 
amendment address that concern.

Thank you fcr considering this conceptual amendment.

Cc: Sen. Grctchcn Guess 
Sen. Hollis French



OFFERED IN i'HE SENATE 

TO ( SSB 130(L&C)
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Page 9, 'ine 19, following "evaluation.":
In ;ert "If the company, firm, or other entity that employs a rehabilitation specialist

selectei by the administrator to perform an eligibility evaluation under this subsection is

performing any other work on the same workers’ compensation claim involving the injured

emplov :e, the administrator shall select a different rehabilitation specialist.
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O F F E R E D  IN S E N A T E  J U D I C I A R Y  
C O M M I T T E E

T O :  C S S B  130 ( L L C )
\y  ( j

1 Page 15
2 Delete Section 24 lines 10 through 31;
3 Pags 16 .
4 Delete Section 24 lines 1 ihrough 7; and
5 Page 17
6 Delete Section 25 lines 1 'ihrough 27 •

P . 2
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OFFERED IN SENATE JUDICIARY 
COMMITTEE

TO: CSSB 130 (L&C)

1 Page 16, line 15:
2 Is amended to read:
3 ". . .  schedule specified by the
4 2QQ4: or,..'*

TO!19075064273 P .3

' I
board in ita published bulletm^«lS(?'Deccmber, IXI2003]
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AMENDMENT C

OFFERED IN SENATE JUDICIARY 
COMMITTEE

TO: CS8B 130 (L&C)

BY

Page 15
Delete Section 24, subsection (o), lines 18 thro"gh 31 

Page 16
Delete Section 24, subsection (p), lines 1 through 7; and 

Page 15
Amend line 9 to read:

this chapter. The medical services review committee Shall ftlftfl StUtiV flUE [PPKSJ  
recommendation as to the use of guidelines set out in the American CqjlffBC 9f QcCWatlPPal 
Environmental Medicine's Practice Guidelines or other guidelines (hflt K lOflY find flPPfPP^lS 
and,”
Page 28 Section 54

Insert a new subsection to read
‘751 a review and to present a recommendation as to the use of guideli n e  QUt ID. PS 

American College of Occupational and Environmental Medicine'S PnKtlCC Qui<fcl)PW ?r fittlgl 
guidelines that it may find appropriated 
Remember the following sulfsections accordingly
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Soc 23.30,095. Preferred drug list: limitation of drug QQvgffiW. (n) The dflttmpcm almll 
adopt a preferred dmg list bv adoption of a regulation. The reguifttiona must include

(1) atftndurd? fgLPlaging-0i not placing s dag on thg preferred drug list;
(2) an opportunity for public comment before the department placss.pr 

&acnr,ines.nQt 10 BlflCC BdtUg QQjhe preferred dfllfi lilfc
(3) an appeal process for a person who is affected bv a decision Qf the 

dcpartmcat to place or not to place a drug on the preferred dnie list; and
(4) a p e m m  under which dig department will approve coverage. Qf,a_drug 

that IB not on a preferred drug list without requiring additional medical justification ?fn
physician document? on >hc prescription N t  the drug.es prescribed is medicalIy 
Qggeafiflry for the pfltjgit ag toeing.the mofi effWtiYg-d£U&aVfljlftt>lg Jfor.frC patigni’l  
condition bv writing on ttic prescription the phrase “dispense as written." “medically 
QcgcgMrYtl'or.other wordioR with s imilar impon.

(o) Subject tq AS 26JQ  (State Procurement Code), tea department may contract 
for the services necessary to assist the department in developing a preferred drug jiit-QT 
dgtcrroiningwhether coverage for a drug should be limited.

(p) The commissioner shall appoint a Prescription Dmg Review Advisory 
Committee consisting of practitioner* who treat injured workers ofnt lflflSltWQ members 
who are licensed pharmacists under AS 08.80. at least two members who are licenscd_to 
practice medicine under AS 08.64. at least two members who are dentists licensed under 
AS.QSJ6 at least two advanced nurse practitioners licensed under AS 08. : and at least 
two Physician Assistant*, licensed under AS 08. .

(1) conduct n» public meetings on developing a preferred drug lister 
limiting coverage for a cruu:

(2) assisting the department in setting standards in regulations for thcicyjgw 
andjdection of drugs for a referred drug list;

(3) reviewing each drug and making recommendations to the department as 
to whether the drug should be on a preferred drug list or subject to limitation of coverage 
under the standards adopted under (2) of this subsection,

(d) A committee member appointed under (p) of this sectiotLservea without 
compensation but is entitled to per diem and travel expenses authorized for boards and 
commissionsjjndcr AS 39.20.180. The committee shall select a chair form among its 
membership who may be removed from the position as chair only bv a maicritv vote of 
the lull committee

(q) fn this section.
(1) lldruj£ means.a pregcriRkondmg;
(2) “preferred drug list” means a list of drugs

(A) that comprise a restrictive formulary;
(B) for which the department will not require a prior 

or retroactive prescription approval process:
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(C) for which the department will not require medical
justification by ths pretcritor as a condition of
coverage under this chapter before the drum may
to dispensed to a recipient of assistance ante

(D) for which the department will not establish other 
similar restrictions for coverage under this
chapter

Renumber the following sections accordingly
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OFFERED IN THE SENATE 
TO: CSSB I30(L&C)

FRENCH

1 Page 28, line 12:

2 Delete "March 1,2007"

Insert "the first week of the First Regular Session o f  the Tw^ty-Fifth Alaska State
4 Legislature"

5 Following "provide to the":

6 Insert "legislature and the"

L -1-
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BV T H E  S E N A T E  L A B O R  A N D  C O M M E R C  F. C O M M I T T E E

O ffe re d :  4/1 /05 
R e fe r r e d :  J u d i c i a r y ,  F in a n ce

S p o n s o r ^ ) :  S E N A T E  R U L E S  C O M M I  T T E E  BV R E Q U E S T  O F  T I I E  G O V E R N O R

A BILL

FOR AN ACT ENTITLED  

"An Act relating to a special deposit for workers' compensation and employers' 'iahility 

insurers; relating to assigned risk pools; relating to workers' compensation insurers; 

stating the intent of the legislature, and setting out lim itations, concerning the 

interpretation, construction, and implementation o f workers' compensation laws; 

relating to the Alaska Workers' Compensation Board; assigning certain Alaska 

W orkers' Compensation Board functions to the division of workers' compensation in the 

Department o f Labor and Workforce Development and to that department, and 

authorizing the board to delegate administrative and enforcement duties to the division; 

providing for workers' compensation hearing officers in workers' compensation 

proceedings; relating to workers' compensation medical benefits and to charges for and 

payment of fees for the medical benefits; relating to agreements that discharge workers' 

compensation liability; relating to workers' compensation awards; relating to

CS FOR SENATE BILL NO. 130(L&t

SB0130H -1- CSSB 130(L&C)
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reemployment benefits and job dislocation benefits; relating to coordination of workers' 

compensation and certain disability benefits: relating to division of workers' 

compensation records; relating to release of treatment records; relating to an employer's 

failure to insure and keep insured or provide security; relating to workers' 

compensation proceedings; providing for a maximum amount for the cost-of-living 

adjustment for workers' compensation benetlts; relating to attorney fees with respect to 

workers' compensation; providing for the department to enter into contracts with 

nonprofit organizations to provide information services and legal representation to 

injured employees; providing for administrative penalties for employers uninsured or 

without adequate security for workers' compensation; relating to fraudulent acts or 

false or misleading statements in workers' compensation and penalties for the acts or 

statements; providing for members of a limited liability company to be included as an 

employee for purposes of workers' compensation; establishing a workers' compensation 

benefits guaranty fund; relating to the second injury fund; making conforming 

amendments; providing for a studs and report by the medical services review 

committee; and providing for an effective dab "

BE IT ENACTED BV THE LEGISLA11 RE OF THE STATE OF ALASKA:

* Section 1. The uncodificd law of the State of Alaska is amended by adding a new section 
to read.

LEGISLATIVE INTENT It is the ntent of the legislature by secs. 2 - 4 of this Act

( 1) to refonn the workers' compensation system in Alaska to ensure the 
continued payment of benefits in the event of an insurer insolvency; and

(2) to reduce the overall costs of workers' compensation premiums to

employers.
* Sec. 2. AS 21.09.090 is amended by adding new subsections to read-

24-OS 1112\G

CSSB 13fl(l.&C) -2-
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(c) In addition to and separate from the deposit required under (b) of this 
section, an insurer that is authorized to transact workers' compensation and employer's 
liability insurance as defined in AS 2112.070(a)(3) shall deposit in this state, through 
the director, for the protection ( r pcrso"- in this state covered by workers' 
compensator nsurancc issued by the insurer, an amount not less than the greater of

(1) $100,000; or
(2) an amount equal to the sum of the following less any credit for 

reinsurance that the insurer may take under (0 of this section:
(A) the aggregate of the present value at four percent interest of 

the total determined and estimated future loss and loss expense payment upon 
cjfch claim incurred under a policy written in this state more than three years 

fpre the date of computation; and 
- v /  (B) for each of the three years before the date of computation,

v l2>65percent of the earned premium for the year less each loss and loss expense 

pi^menTmade upon a claim incurred in the corresponding year, except that the 

ount tor any year may not be less than the present value at four percent 
t^est of the total determined and estimated future loss and loss expense 

\ payment upon each claim incurred under a policy written in this state that year.
(0 In calculating the deposit amount required under (e)(2) of this section, an 

insurer may take a credit for reinsurance if the reinsurer has deposited in trust in this 

state, through the director, an amount at least equal to the credit to be taken, and not 

less than the aggregate of  all credits taken by each insurer under this subsection.
Sec. .3. AS^TT^3-1J3() is amended by adding a new subsection to read:

(f) If an insuTeMsJourdto be insolvent bv a nroceediniiiui4erJV5rrr7S or by 

a court of competent jurisdiction in another state, the director shall take control of the 
insurer's deposit made under AS 21.09.090(e). The deposit assets shall be released, at 

the discretion of the director, to the Alaska Insurance Guaranty Association 

(AS 21.80) to reimburse for a valid loss and loss expense claim payment made by the 
association that is within the purpose of the deposit The director shall pay the 
remaining deposit assets to the receiver, conservator, rehabi 1 itator. or liquidator of the 
insurer, or to another properly designated official who succeeds to the management

s not.ton -3- C S S B  I30(L& C )
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and control of the insurer's assets, after the director determines that all loss and loss 

expense liabilities have been paid that were incurred on the insurer’s policies written in 
this state for which tne deposit was required.

* Sec. 4. AS 2 1.39.155(a) is amended to read:
(a) The director may require insurers, except a reciprocal insurer formed [BY 

AND INSURING ONLY A GROUP OF MUNICIPALITIES OR NONPROFIT 

PUBLIC UTILITIES] under AS 21.75 [OR A RECIPROCAL INSURER FORMED 
UNDER AS 21.75 TO PROVIDE MARINE INSURANCE], as a condition of writing 
a line of insurance dealing with medical malpractice or workers' compensation, to 
participate in an assigned risk pool if the director finds that mandatory carrier 

participation is in the public interest.
* Sec. 5. AS 23.05.067(a) is amended to read:

(a) Each insurer providing workers' compensation insurance and each 
employer who is self-insured or uninsured for purposes of AS 23.30 in this state shall 

pay an annual service fee to the department for the administrative expenses of the state 
for workers' safely programs under AS 18.60 and the workers' compensation program 

under AS 23.30 as follows:
( 1) for each employer,

(A) except as provided in (b) of this section, the service fee 

shall be paid each year to the department at the time that the annual report is 

required to be filed under AS 23.30.155(m) or (n); and
(B) the service fee is 2.9 percent of all payments reported to the 

Alaska Workers' Compensation Board under AS 23.30.155(in) or (n) [. 

EXCEP r SECOND INJURY FUND PAYMENTS]; and
(2) for each insurer, the director of the division of insurance shall, 

under (e) of this section, deposit from funds received from the insurer under 

AS 21.09.210 a service fee of 1.82 percent of the direct premium income for workers' 

compensation insurance received by the insurer during the year ending on the 
preceding December 31, subject to all the deductions specified in AS 21.09.210(b).

* Sec. 6. AS 23.30 is amended by adding a new- section to read.

Sec. 23.30.001. Intent of the legislature and construction of chapter. It is

CSSB I30(L&C) -4- SB013UB
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24-GSl 112'G

the intent of the legislature that
(1) this chapter be interpreted so as to ensure the quick, efficient, fair, 

and predictable delivery of indemnity and medical benefit to injured workers at a 

reasonable cost to the employers who are subject to the provisions o f  this chapter;
(2) workers' compensation cases shall be decided on their merits 

except where otherwise provided by statute;
(3) this chapter may not be construed by the courts in favor of a party;

(4) hearings in workers' compensation cases shall be impartial and fair 
to all parties and that all parties shall be afforded due process and an opportunity to be 
heard and for their arguments and evidence to be fairly considered.

* Sec. 7. AS 23.30.005(a) is amended to read: f

(a) The Alaska Workers' Compensation Board consists of a southern panel of 

three members silting for the first judicial district, a northern pane! of three members 
sitting for the second and fourth judicial districts, four southcentral panels of three 

members each sitting for the third judicial district, and one panel of three members 
that may sit in any judicial district. Each panel must include the commissioner of 
labor and workforce development or a hearing officer designated to represent [Till 

DESIGNATED REPRESENTATIVE OF] the commissioner, a representative of 

industry, and a representative of labor. The latter two members of each panel shall be 
appointed by the governor and arc subject to confirmation by a majority of the 
members of the legislature in joint session. H ie hoard shall In regulation provide 
procedures to avoid conflicts and the appearance of improjmets in hearings.

* Sec. 8 AS 23.30.005(b) is amended to read:
(b) The commissioner shall act as chair [CHAIRMAN] and executive officer 

of the board and chair [CHAIRMAN] of each panel The commissioner may 
designate a representative to act for the commissioner as chair and executive 

officer of the board. I lie commissioner mav designate hearing officers to serxe as 
chairs of panels for hearing claims [IF THE COMMISSIONER DESIGNATES A 
REPRESENTATIVE TO ACT FOR THE COMMISSIONER, THE 
REPRESENTATIVE SHALL SERVE IN THAT CAPACITY ON THE BOARD 

AND ON EACH PANEL],

SHIM 3AB -5- CSSB 130(L&C)
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* See. 9. AS 23.30.005 is amended by adding new subsections to read.
(m) The department may, in its discretion, contract with a nonprofit 

organization to provide information services and legal representation to employees in 

proceedings under this chapter.
(n) The board may by regulation delegate authority to the director to assist the 

board in administering and enforcing this chapter.

* Sec. 10. AS 23.30.012 is amended to read:
Sec. 23.30.012. Agreements in regard to claims, {a] At any time after 

death, or after 30 days subsequent to the date of the injury, the employer and the 
employee or the beneficiary or beneficiaries, as the case may be, have the right to 

reach an agreement in regard to a claim for injury or death under this chapter [IN 

ACCORDANCE WITH THE APPLICABLE SCHEDULE IN THIS CHAPTER], but 
a memorandum of the agreement in a form prescribed by the director [BOARD] shall 
be filed with the division [BOARD]. Otherwise, the agreement is void for any 
purpose. Except as provided in (1>) of this section, an anrecment filed with the 

dixision discharges the liability of the employer for the compensation, 
notwithstanding the pros isions of AS 23.30.130. 23.30.161), and 23.30.245. and is 

enforceable as a compensation order.
(hi If the claimant or beneficiary is not represented bv an attorney 

licensed to practice in this state or the beneficiary is a minor or incompetent, the 
agreement shall be reviewed bv a panel of the board. If approved by the board, the 

agreement is enforceable the same as an order or award of the boa"! anJ discharges 

the liability of the employer for the compensation notwithstanding the provisions of 
AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the 

board only when the terms conform to the provisions of this chapter* and, if it involves 
or is likely to involve permanent disability, the board may require an impartial medical 

cxaminati and a hearing in order to determine whether or not to approve the 
agreement. A [THE BOARD MAY APPROVE] lump-sum settlement mav be 
approved [SETTLEMENTS] when it appears to be to the best interest of the 

employee or beneficiary or beneficiaries.

* Sec. 11. AS 23.30.015(e) is amended to read:

CSSB 130(L&C) -6-
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1 (e) An amount recovered by the employer under an assignment, whether by
2 action or compromise, shall be distributed as follows:

3 ( I) the employer shall retain an amount equal to
4 (A) the expenses incurred by the employer with respect to the
5 action or compromise, including a reasonable attorney fee determined by the

6 board;
7 (B) the cost of all benefits actually furnished by the employer
8 under this chapter;

9 (C) all amounts paid as compensation [AND SECOND-
10 INJURY FUND] payments [,] and, if the employer is self-insured or

11 uninsured, all service fees paid under AS 23.05.067;

12 (D) the present value of all amounts payable later as
13 compensation, computed from a schedule prepared by the board* [;] and the

14 present value of the cost of all benefits to be furnished later under
15 AS 23.30.095 as estimated by the boa I; the amounts so computed and
16 estimated shall [TO] be retained by the employer as a trust fund to pay

17 compensation and the cost of benefits as they become due and tc pay any

18 finally remaining excess sum to the person entitled to compensation or to the

19 representative; and
20 (2) the employer shall pay any excess to the person entitled to
21 compensation or to the representative of that person.

22 * Sec. 12, AS 23.30.041(a) is amended to read:
23 (a) The director [BOARD] shall select and employ a reemployment benefits

24 administrator. The director [BOARD] may authorize the administrator to select and

25 employ additional staff. The administrator is in the partially exempt service under
26 AS 39.25.120.

27 * Sec. 13. AS 23.30.041(b) is amended to read:
28 (b) The administrator shall
29 ( I ) enforce regulations adopted by the board to implement this section;

30 (2) recommend regulations for adoption by the board that establish
31 performance and reporting criteria for rehabilitation specialists;

SB0130B -7- CSSB 130(L&C)
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1 (3) enforce the quality and effectiveness of reemployment benefits

2 provided for under this section;
3 (4) review on an annual basis the performance of rehabilitation

4 specialists to determine continued eligibility for delivery of  rehabilitation services;
5 (5) submit to the department, on or before May 1 of each year, a report

6 of reemployment benefits provided under this section for the previous calendar year; 
the report must include a general section, sections related to each rehabilitation

8 specialist employed under this section, and a statistical summary of all rehabilitation

9 cases, including
10 (A) the estimated and actual cost of each active rehabilitation

11 plan;
12 (B) the estimated and actual lime o f  each rehabilitation plan;
13 (C) a status report on all individuals requesting. waiving,
14 beginning, completing^ or terminating a reemployment benefits program

15 including
16 (i) reasons for denial, waiver, suspension, or

17 termination:
18 (ii) dates of completion and [A1 return to work: and

19 (iii) other information required by the director

20 [DATE];
21 (D) the cost of reemployment benefits;
22 (K) status reports of all ino.viduals who successfully

23 completed a reemployment plan that includes
24 (i) the plan's occupational goal and whether the

25 individual obtained work after completion in the planned or
26 another occupation: and
27 (ii) the individual's employment status six months.
28 one year, and two years aft»»r reemployment plan completion:

29 (6) maintain a list of rehabilitation specialists who meet the

30 qualifications established under this section;
31 (7) promote awareness among physicians, adjusters, injured workers,

CSSB 130(L&C) -8- SB0130B
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employers, employees, attbmeys, training providers, and rehabilitation specialists of 

the reemployment program established in this subsection.
* Sec. 14. AS 23.30.041(c) is repealed and reenacted to read:

(c) An employee and an employer may stipulate to the employee's eligibility 
for reemployment benefits ; t any lime. If an employee suffers a compensable injury 
and, as a result of the injury, the employee is totally unable, for 45 consecutive days, 
to return to the employee's employment at the time of injury, the administrator shall 

notify the employee of the employee's rights under this section within 14 days after the 
45th day. If the employee is totally unable to return to the employee's employment for 
60 consecutive days as a result of the injury, the employee or employer may request an 

eligibility evaluation. The administrator may approve the request if the employee's 
injury may permanently preclude the employee's return to the employee's occupation 
at the time of the injury. If the employee is totally unable to return to the employee's 

employment at the time of the injury for 90 consecutive days as a result of the injury, 

the administrator shall, without a request, order an eligibility evaluation unless a 
stipulation of eligibility was submitted. If the administrator approves a request or 
orders an evaluation, the administrator shall, on a rotating and geographic basis, select 

a rehabilitation specialist from the list maintained under (b)(6) of this section to 

perform the eligibility evaluation.

* Sec. 15. AS 23.30.041(0 is amended to read:
(I) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee's predicted 

post-injury physical capacities at a wage equivalent to at least the state minimum wage 
under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of 
injury, whichever is greater, and the employment prepares the employee to be 

employable in other jobs that exist in the labor market;
(2) the cnmlovee previously declined the development of a 

'.‘employment benefits plan under (g) (if this section, received a job dislocation

benefit under (g)(2) of this section, and returned to work in the same or similar 
occupation in terms of physical demands required of the employee at the time of 

the previous injury:

24-GSl 112\G
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1 {3} the employee has been previously rehabilitated in a former
2 worker's compensation claim and returned to work in the same or similar occupation
3 in terms of  physical demands required of the employee at the time of the previous
4 injury; or

5 111 [(3)] at the time of medical stability, no permanent impairment is
6 identified or expected.

* Sec. 16. AS 23.30.041 (g) is amended to read:

8 (g) Within 15 days after‘.he employee receives the administrator's notification
9 of eligibility for benefits, an employee [WHO DESIRES TO USE THESE

10 BENEFITS] shall give written notice under oath, on a form provided bv the
I I division, to the administrator and the employer of the employee's election to

12 either use the reemployment benefits or to accept a job dislocation benefit under
13 (2) of this subsection. The following apply to an election under this subsection:

14 (1) an employee who elects to use the reemployment benefits also
15 shall notify the employer of the employee's selection of a rehabilitation specialist who

16 shall provide a complete reemployment benefits plan: failure [. FAILURE] to give
17 notice of selection of a rehabilitation specialist required by this paragraph

18 [SUBSECTION] constitutes noncooperation under (n) of this section; if [. IF] the

19 employer disagrees with the employee's choice of rehabilitation specialist to develop
20 the plan and the disagreement cannot be resolved, then the administrator shall assign a

21 rehabilitation specialist: the [. THE] employer and employee each have one right of
22 refusal of a rehabilitation specialist^
23 (2) an employee who elects to accept a job dislocation benefit in

24 place of reemployment benefits and who lias been given a permanent partial
25 impairment rating by a physician shall be paid

26 (A) S5.000 if the employee's permanent partial impairment

27 rating is greater than zero and less than 15 percent:
2S (B) S8.000 if the employ ee’s permanent partial impaoment
29 rating is 15 percent or greater but less than 31) percent: nr

30 (C) S13.500 if the employee's permanent partial
3 I impairment rating is 31) percent nr greater;
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IJ
(3) the W i n  provided bv the division for election must sp ec if  that

2 Che employee untierstan<fo-4frii scope of the benefits and rights he im t^aU ed hv
3 the election; the administrator shall serve a copy of the executed election form on
4 the parties within 10 days after rcceivint; the form from the employee; the

5 election and waiver of unchosen benefits is effective upon service to the parties: a
6 waiver and election effective under this subsection discharges the employer's 

liability for the benefits or ritilits under this . i ction that were not elected: a

8 waiver may not be modified under AS 23.30.130,

9 * Sec. 17. AS 23.30.041 (j) is amended to read:
10 (j) The employee, rehabilitation specialist, and JTHEJ employer shall sign the
11 reemployment benefits plan. 11' the employer and employee fail to agree on a

12 reemployment plan, either party may submit a reemployment plan for approval to the
13 administrator. The [; THE] administrator shall approve or deny a plan within 14 days

14 after the plan is submitted. Within [; WITHIN] 10 days after [OF] the decision,
15 either party may seek review of  the decision by requesting a hearing under
16 AS 23.30.110. The [; THE] board shall uphold the decision of the administrator

17 unless evidence is submitted supporting an allegation of abuse of discrctic on the part
18 o f  the administrator. The [; THE] board shall render a decision within 30 days alter

19 completion of the hearing.
20 * Sec. 18. AS 23.30.041 (p) is amended to read:

(p) When the United States Department of Labor publishes a new edition,

22 ‘vision, or replacement for the "Selected Characteristics of Occupations Defined in
23 the Revised Dictionary of Occupational Titles" referred to in (e) of this section, the
24 director [BOARD] shall, not later than 90 days after the last day of  the month in
25 which the new edition, revision, or replacement standard is published, h i d  an open

26 meeting under AS 44.62310 to select the proposed date on which the new edition,
27 revision, or replacement standard will be implemented to make all eligibility

S determinations required under (c) of this section. The date selected bv the
29 department [BOARD] for implementing the new edition, revision, or replacement

30 standard may not be later than 90 days after the last day of the month in w hich the new

31 edition, revision, or replacement standard is published. After the meeting, the
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director [BOARD] shall issue a public notice announcing the date selected by the 
department. The requirements o f  AS 44.62.010 - 44.62.300 do not apply to the 
selection or announcement of the date under this subsection.

* Sec. 19. AS 23.30.041 (q) is amended to read:

(q) Notwithstanding AS 23.30.012, after medical stability has been determined 
and a physician has predicted that the employee may have a permanent impairment 

that may cause the employee to have permanent physical capacities that are less than 
the physical demands of the employee’s job at the time of injury, an employee may 
waive any benefits or rights under this section, including an eligibility evaluation and 
benefits related to a reemployment plan. To waive any benefits or rights under this 
section, an employee must tile a statement under oath with the division [BOARD] to 

notify the parties of the waiver and to specify the scope of benefits or rights that the 

employee seeks to waive. The statement must be on a fomi prescribed or approved by 
the director [BOARD], The division [BOARD] shall serve the notice of waiver on 

all parties to the claim within 10 days after filing. The waiver is effective upon service 
to the party A waiver effective under this subsection discharges the liability c f the 
employer for the benefits or rights contained in this section. The waiver may not be 

modified under AS 23.30.130.
* See. 20. AS 23.30.080(d). amended to read:

(d) If an employer fails to insure or provide security as required by 

AS 23.30.075, the board may issue a stop order at the i cuuest of the division 
prohibiting the use of employee labor by the employer until the employer insures or 

provides security as required by AS 23.30.075. The failure of an employer to file 
evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption 
that the employer has failed to insure or provide security as required by AS 23.30.075.
If an employer fails to comply with a stop order issued under this section, the board 

shall assess a civil penalty of SI,000 a [PHR] day. The employer may not obtain a 

public contract with the state or a political subdivision of  the state for three yean 

following the violation of the stop order.
* Sec. 21. AS 23.30.080 is amended by adding new subsections to read:

(e) If a representative of the department investigates an employer’s failure to
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1 file the evidence of compliance required by AS 23.30.085 and, after investigation,
2 there is substantial evidence that the employer failed to insure or provide security as
3 required by AS 23.30.075, the representative shall inform the employer. The
4 representative may request the director to issue a stop order prohibiting the use of

5 employee labor by the employer until the employer insures or provides security as
6 required by AS 23.30.075. The director may issue a stop order, without a hearing, 

based on the representative's investigation. The director shall dissolve a stop order
8 issued under this subsection upon receipt of substantial evidence that the employer is

9 insured or has provided security as required by AS 23.30.075(a). If an employer fails
10 to comply with a stop order issued under this subsection, the division may petition the
11 board to assess a civil penalty. The board may assess a civil penalty of SI,000 per

12 day. An employer who is assessed a penalty under this subsection may not obtain a
13 public contract with the state or a political subdivision of the state for the three years

14 following violation of the stop order.
15 (0 If an employer fails to insure or provide security as required by
16 AS 23.30.075, the division may petition the board to assess a civil penalty of up to

17 S 1,000 for each employee for each day an employee is employed while the employer
18 failed to insure or provide the security required by AS 23.30.075. The failure of an

19 employer to file evidence of compliance as required by AS 23.30.085 creates a
20 rebuttable presumption that the employer failed to insure or provide security as

21 required by AS 23.30.075.
22 (g) If an employer fails to pay a civil penalty order issued under (d), (e), or (Q
23 of this section within seven days after the date of service of the order upon the
24 employer, the director may declare the employer in default. The director shall file a

25 certified copy of the penalty order and declaration of default with the clerk of the
26 superior court. The court shall, upon the filing o f  the copy of the order and
27 declaration, enter judgment for the amount declared in default if it is in accordance

28 with law. Anytime after a declaration of default, the attorney general shall, when
29 requested to do so by the director, take appropriate action to ensure collection of the
30 defaulted payment. Review of the judgment may be had as provided under the Alaska

31 Rules of Civil Procedure. Final proceedings to execute the judgment may be had by
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1 writ o f execution.
2 * Sec. 22. AS 23.30 is amended by adding a new section to read:
3 Sec. 23.30.082. Workers' compensation benefits guaranty fund, (a) The

4 workers' compensation benefits guaranty fund is established in the general fund to

5 carry out the purposes of this section. The fund is composed of civil penalty payments
6 made by employers under AS 23.30.080, income earned on investment of the money 

in the fund, money deposited in the fund by the department, and appropriations to the
8 fund. Money appropriated to the fund docs not lapse. Amounts in the fund may be

9 appropriated for claims against the fund, for expenses directly related to fund

10 operations and claims, and for legal expenses.
11 (b) Every three months, the Department of Revenue shall provide the division

12 with a statcn. nt o f the activities of, balances in, interest earned on, and interest

13 returned to the fund.
14 (c) Subject to the provisions of this section, an employee employed by an
15 employer who fails to meet the requirements of AS 23.30.075 and who fails to pay
16 compensation and benefits due to ii e employee under this chapter, may lilc a claim for

17 payment by the fund. In order to be eligible for payment, the claim form must be filed

IS within the same time, and in the same manner, as a workers' compensation claim. The

19 fund may assert the same defenses as an insured employer under this chapter.
20 (d) If the fund pays benefits to an employee unucr this section, the fund shall

21 be subrogated to all of the rights of the employee to the amount paid, and the
22 employee shall assign all rig''t. title, and interest in that portion of the employee's

23 workers' compensation claim and any recovery under AS 23.30.015 to the fund.
24 Money collected by the division on the claim or recovery shall be deposited in the

25 fund.
26 (e) If the money deposited in the fund is insufficient at a given lime to satisfy

27 a duly authorized claim against the fund, the fund shall, when sufficient money has
28 been deposited in the fund and appropriated, satisfy unpaid claims in the order in

29 which the claims were originally filed, without interest.
30 (0 The division may contract under AS 36.30 (State Procurement Code) with

3 1 a person for the person to adjust claims against the fund. The contract may cover one
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or more claims.
(g) In this section, "fond" means the workers' compensation benefits guaranty

lund.
Sec. 23. AS 23.30.095(j) is amended to read:

(j) The commissioner shall [BOARD MAY] appoint a medical services 
review committee, or contract with an existing organization in the state or anoth 
state, to assist and advise the department and the board in matters involving the 
appropriateness, necessity, and cost of medical and related services provided und€r 

this chapter.
Sec. 24. AS 23.30.095 is amended by adding new subsections to read: /

(n) A generic drug product must be used whexuiispcnsiug a ĉjrtfg product to an 
employee under this chapter unless the
writing explaining the medical ncccssity-tor the name-hrantT-dfug product. The 
department, by regulation, shall establish a preferred drug list and a procedure for 
establishing medical necessity to depart from the list and to use a name-brand drug 

product. In this subsection, "generic drug product" has the meaning eiven the term 

"equivalent drug product" in AS 08.80.480.
(o) For purposes of this chapter, the medical treatment or service that the 

nature of the injury or the process o f  recovery requires under (a) of this section means 
treatment or service that is within the recommended guidelines set out in the American 

College of Occupational and Environmental Medicine's Occupational Medicine 

Practice Guidelines in effect at the time the treatment or service is provided. The 
American College of Occupational and Environmental Medicine's Occupational 
Medicine Practice Guidelines shall be presumed correct on the issue of the nature, 
extent, and scope of medical treatment or services. For an injury not covered by the 
American College of Occupational and Environmental Medicine's Occupational 

Medicine Practice Guidelines, the treatment or service shall be in accordance with 
standards based on other scientific, evidence-based medical treatment guidelines 
generally recognized by the national medical community and adopted by the board by 

regulation, and those standards shall also be presumed correct on the, issue of the 
nature, extent, and scope of medical treatment or services. / ,
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(p) The presumptions established under (o) of this section may be rebutted by 
an employee’s physician's written certification explaining

(1) the nature, extent, and scope of provided medical treatment or 

service that is at variance with the applicable guidelines or standards: and
(2) the basis for the physician's conclusion that the provided medical 

treatment or service at variance was reasonably required by the nature of the injury or 

process of recovery.
* Sec. 25. AS 23.30 is amended by adding a new section to article 2 to read:

Sec. 23.30.097. Fees for medical treatment and services; payment of bills, 
(a) All fees and other charges for medical treatment or service arc subject to 

regulation by the board consistent with this section. A fee or other charge for medical 
treatment or service may not exceed the lesser of

( 1) the usual, customary, and reasonable 

service in the community in which it is rendered* 

schedule specified by the board in its published bul
(2) the payment made by the empl 

and the employer under (c) of this section.
(b) An employer, or group of employers, may establish a list of preferred 

physicians and treatment service providers to provide medical, surgical, and other 
attendance or treatment services to the employer's employees under this chapter; 

however.
(1) the employee's right to chose the employee's attending physician 

under AS 23.30.095(a) is not impaired;
(2) when given to the employee, the employer's preferred physician list 

must clearly state that the list is voluntary, that the employee's choice is not restricted 
to the list, that the employee's rights under this chapter are not impaired bv choosing 

an attending physician from the list, and that, if the employee chooses an attending 
physician from the list, the employee may, in the manner provided in AS 23.30.095, 

make one change o f  attending physician, from the list or otherwise; and
(3) establishment of a list of preferred physicians does not affect the 

employer's choice of physician for an employer medical examination under

for the treatment or 
d the fees in the fee 

December 1(^2003; or 
jated by the provider
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1 AS 23.30.095.

2 (c) An employer or group of employers may negotiate with physicians and
3 other treatment service providers under this chapter to obtain reduced fees and service
4 charges and may take the fees and charges into account when forming a list of
5 preferred physicians and providers. In no event may an employer or group of
6 employers attempt to influence the treatment, medical decisions, or permanent 

impairment ratings by physicians in the course of the negotiations regarding a

8 preferred physician and provider fee list.

9  (d) An employer shall pay an employee's bills for medical treatment under this
10 chapter, excluding prescription charges or transportation for medical treatment, within
11 30 days after the date that the employer receives the provider's bill or a completed
12 report as required by AS 23.30.095(c), whichever is later.
13 (e) Unless the employer controverts a charge, an employer shall reimburse an

14 employee's nrescription charges under this chapter within 30 days after the employer

15 received the health care provider's completed report and an itemization of the
16 prescription charges for the employee. Unless the employer controverts a charge, an
17 employer shall reimburse transportation expenses for medical treatment under this
18 chapter within 30 days after the employer received the health care provider's

19 completed report and an itemization of the date, destination, and transportation
20 expenses for each date of travel for medical treatment. If the employer does not plan

21 to make or does not make payment or reimbursement in full as required by this

22 subsection, the employer shall notify in writing the employee and the employee's
23 health care provider that payment will not be timely made and the reason for the
24 nonpayment. The notification must be provided on or before the dale that payment is

25 due under this subsection or (d) of this section.
26 (t-) An employee may not be required to pay a fee or charge for medical

27 treatment or service provided under this chapter.
28 * Sec. 26. AS 23.30.100(b) is amended to read:
2 9  ( b )  The notice must be in writing, contain the name and address of the
30 employee., [AND] a statement of the time, place, nature, and cause of the injury or
31 death, and authority to release records of medical treatment for the injury or
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1 death, and be signed by the employee or by a person on behalf of the employee, or, in

2 ca.>e of death, by a person claiming to be entitled to compensation for the death or by a

3 person on behalf of that person.
4 * Sec. 27. AS 23.30.107(b) is amended to read:
5 (b) Medical or rehabilitation records in an employee's file maintained by the
6 division or held hv the board are not public records subject to public inspection and

7 copying under AS 40.25. This subsection docs not prohibit
8 (1) the reemnlovrnent benefits administrator, the division, the board.

9 or the department from releasing medical or rehabilitation records in an employee's
10 file, without the employee's consent, to a physician providing medical services under
11 AS 23.30.095(k) or 23.30.110(g), a party to a claim filed by the employee, or a

12 governmental agency; or
13 (2) the quoting or discussing of medical or rehabilitation records
14 contained in an employee's file during a hearing on a claim for compensation [,] or in

15 a decision and order o f  the board.
16 * Sec. 28. AS 23.30.107 is amended by adding a new subsection to read:

17 (c) The division may not assemble, or provide information respecting,
18 individual records for commercial purposes that are outside the scope of this chapter.

19 * Sec. 29. AS 23.30.122 is repealed and reenacted to read:
20 Sec. 23.30.122. Credibility of witnesses. The board has the sole power to

21 determine the credibility of testimony presented by a witness. W hen credibility is
22 disputed in a proceeding before the board, the board's determination of credibility

23 must be supported by specific findings.
24 * Sec. 30. AS 23 30.175(b) is amended to read:
25 (b) The following rules apply to benefits payable to recipients not residing in
26 the state at the time compensation benefits arc payable:

27 (I) the weekly rate of compensation shall be calculated by multiplying
28 the recipient's weekly compensation rate calculated under AS 23.30.180, 23.30.185,
29 23.30.190, 23.30.200, or 23.30.215 [.J by the ratio of the cost of living of the area in

30 which the recipient resides to the cost of living in this state;
31 (2) the calculation required by ( I) of this subsection does not apply if
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1 the recipient is absent from the slat? for medical or rehabilitation services not

2 reasonably available in the state;
3 (3) if the gross weekly earnings of the recipient and the resulting
4 compensation rate arc determined under AS 23.30.220(a)(6), (7), or (10), the
5 calculation required by this subsection applies only to the portion of the recipient’s

6 weekly compensation rate attributable to wages earned in the state
7 (4) application of this subsection may not reduce the weekly
8 compensation rate to less than SI 54 a week, except as provided in (a) of this section^

9 (5) application of (1) - (4) of this subsection may not result in
10 raisini! a recipient's weekly compensation rate to an amount that exceeds the
I I weekly compensation rate that the recipient would have received if the recipient
12 had been residing in the state

13 * Sec. 31. AS 23.30.175(c) is amended io read.
14 (c) The department [BOARD] shall provide by regulation for the

15 determination and comparison of living costs for this state and the other areas in which
16 recipients reside and for the [ANNUAL] redetermination and comparison of these

17 costs every three years.
18 * Sec. 32. AS 23.30.205(e) is amended to read:
19 (e) The second injury fund may not be bound as to any question of law or fact

20 by reason of an award or an adjudication to which it was not a party or in relation to

21 which the director [COMMISSIONER] was not notified at least three weeks before
22 the award or adjudication [.] that the fund might be subject to liability for the injury or

23 death.
24 * Sec. 33. AS 23.30.205 is amended by adding a new subsection to read:

25 (g) Claims for reimbursement may not be submitted to the fund after
26 September I, 2005. The fund shall continue to make reimbursement payments on

claims accepted before July I, 2006, or ordered by the board, until the fund’s liabilities

28 for the claim are extinguished.
29 * See. 34. AS 23.30 is amended by adding a new section to read:
30 Sec. 23.30.224. Coordination of benefits, (a) Notwithstanding other

3 1 provisions of this chapter, an employer's liability for payment of weekly compensation
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under AS 23.30 180 or 23.30.185 to an employee eligible for a disability benefit under 
AS 14.25.130, AS 39.35.400, or 39.35.410 may not exceed the lesser of

(1) the difference between the disability benefit payable to the 
employee under AS 14.25.130, AS 39.35.400, or 39.35.410, converted to a weekly 

basis, and 100 percent of the employee's spendable weekly wage as calculated under 

AS 23.30.220; or
(2) the maximum compensation rate calculated under AS 23.30.175.

(b) An employer's liability for payment of compensation under 

AS 23.30.041 (k) to an employee eligible for a disability benefit payable under 
AS 14.25.130, AS 39.35.400, or 39.35.410 may not exceed the lesser of

(1) the difference between the disability benefit payable to the 

employee under AS 14.25.130, AS 39.35.400, or 39.35.410, converted to a weekly 

basis, and 80 percent o f the employee's spendable weekly wage as calculated under 

AS 23.30.220; or
(2) 105 percent of the average weekly wage calculated under 

AS 23.30.175(d).
(c) Notwithstanding other provisions o f this chapter, the liability f an 

employer for payment of compensation for an injury' or illness under AS 23.30.180 or 

23.30.185 to an employee who is covered by a union or group retirement system to 
which the employer makes contributions under a collective barg. ming agreement or 
by membership in a welfare or pension plan or trust may not exceed the leaser of

(1) the difference between 100 percent of the employee's spendable 

weekly wage and an amount equal to the disability benefit, disability pension, or 
medical retirement benefit that the employee is eligible to receive as a result of the 

injury or illness, as calculated on a weekly basis, under the retirement system or 

welfare or pension plan or trust; or
(2) the maximum compensation rate calculated under AS 23.30.175.

(d) If the union or group retirement system, pension plan, or trust referred to in 
(c) of this section provides by its terms that its benefits are precluded or reduced if 
benefits are awarded under this chapter, the limitation provided in (c)( I ) of this section 

is not applicable to the extent of the amount precluded or reduced.
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(c) Notwithstanding other provisions of this chapter, the liability of an 
employer for payment of compensation for an injury or illness under AS 23.30.041 (k) 
to an employee who is covered by a union or group retirement system to which the 
employer makes contributions under a collective bargaining agreement or by 
membership in a welfare or pension plan or trust may not exceed the lesser of

J )  the difference between 80 percent of the employee's spendable 
weekly wage and an amount equal to the disability benefit, disability pension, or 
medical retirement benefit that the employee is eligible to receive as a result of the 

injury or illness, calculated on a weekly basis, under the retirement system or welfare 
or pension plan or trust; or

(2) 105 percent of the average weekly wage calculated under

AS 23.30.175(d).
(0 If the union or group retirement system, pension plan, or trust referred to in

(c) o f this section provides by its temis that its benefits are precluded or reduced if 
benefits are awarded under this chapter, the limitation provided in (c)(1) of this section 
is not applicable to the extent of the amount precluded or reduced.

(g) If the employee receives a lump sum distribution of disability benefits, 

disability pension, or medical retirement benefits, the combined workers' 

compensation and weekly disability or medical retirement benefit specified in this 
section shall be calculated by assuming that the employee received weekly disability 
or medical retirement payments under the applicable plan from the date of eligibility 
for the disability benefit.or medical retirement until the total ol the weekly payments 

equals the amount of the lump sum, exclusive of that portion of the lump sum 
specifically set aside under the applicable plan for retraining expenses, medical and 

transportation expenses, and attorney fees or other legal costs.
* Sec. 35. AS 23.30.240 is amended to read.

Sec. 23.30.240. Officers of corporations, municipal corporations and 
nonprofit corporations ami members of limited liability companies as employees. 
An executive fficer elected or appointed and empowered in accordance with the 

charter and bylaws of a corporation, other than an official of a municipal corporation 
or a charitable, religious, educational, or other nonprofit corporation, is an employee

24-GSl 112\G
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1 of the corporation under this chapter. However, an executive officer of a corporation
2 may waive coverage under this chapter, subject to the approval of the director
3 [COMMISSIONER OF LABOR AND WORKFORCE DEVELOPMENT],
4 notwithstanding AS 23.30.245(b). Notwithstanding any other provision of this

5 chapter, an executive officer of a municipal corporation or of a charitable, religious,
6 educational, or other nonprofit corporation may be brought within the coverage of its 

insurance contract by the corporation by specifically including the officer in the

8 contract of insurance. The election to bring an executive officer within the coverage

9 continues in force for the period the contract of insurance is in effect. During that
10 periodj an executive officer brought within the coverage of the insurance contract is an

11 employee of the corporation under this chapter.

12 * Sec. 36. AS 23.30.240 is amended by adding a new subsection to read;
13 (b) Except as provided in this subsection, a member of a limited liability
14 company organized under AS 10.50 is not an employee of the company under this

15 chapter. Notwithstanding any other provision of this chapter, a limited liability
16 company may bring a member of the company within the coverage of the company's

17 insurance contract by specifically including the member in the contract of insurance.
18 The election to bring the member within the company's coverage continues in force

19 for the period the contract of insurance is in effect. During that period, a member
20 brought within the coverage of the insurance contract is an employee of the company

21 under this chapter.
22 * Sec. 37. AS 23.30.247(c) is amended to read:
23 (c) This section may not be construed to prohibit an employer from requiring a

24 prospective employee to fill out a preemployment questionnaire or application
25 regarding the person's prior health or disability history as long as it is meant to
26 [EITHER DOCUMENT WRITTEN NOTICE FOR SECOND INJURY FUND

27 REIMBURSEMENT UNDER AS 23.30.205(c) OR] determine whether the employee
28 has the physical or mental capacity to meet the documented physical or mental
29 demands of the work.

30 * Sec. 38. AS 23.30 is amended by adding a new section to read:
31 Sec. 23.30.249. Fraudulent acts and false or misleading statements, (a)
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1 An employer, insurer, or other person may petition for an order to reimburse a

2 payment and the cost of compensation, medical treatment, or other benefit provided

3 under this chapter obtained by a fraudulent act or false or misleading statement or
4 representation. If the board, after a hearing as provided by AS 23.30.110, finds by a
5 preponderance of the evidence that a person has obtained a payment, compensation,
6 medical treatment, or another benefit provided under this chapter by a fraudulent act 

or by knowingly making a false or misleading statement or representation for the
8 purpose of obtaining that benefit or payment, the board shall order that person to make

9 full reimbursement of the payment or cost of all benefits obtained. Upon entry of an
10 order authorized under this subsection, the board shall also order that person to pay all

11 reasonable costs and attorney fees incurred in obtaining an order under this section and
12 in defending a fraudulent claim made for benefits under this chapter. If a person fails
13 to comply with an order requiring reimbursement o f  payment or cost of benefits and

14 payment of costs and attorney fees, the employer, insurer, or other party may declare
15 the person in default and proceed U collect any sum due in the same manner as

16 provided under AS 23.30.170(b) and (c).
17 (b) Except as provided in (c) of this section, a person is not liable for civil

18 damages for filing a report concerning a suspected, anticipated, or completed

19 fraudulent act or a false or misleading statement or representation with, or for
20 furnishing other information, whether written or oral, concerning a suspected,
21 anticipated, or completed fraudulent act or false or misleading statements or

t
22 representation to
23 ( I ) law enforcement officials or their agents and employees;
24 (2) the division of workers' compensation, the division of insurance in

25 the Department of Commerce, Community, and Economic Development, or an agency
26 in another state that regulates insurance or workers' compensation;
27 (3) an insurer or adjuster or its agents, employees, or designees, or the

28 risk manager of a self-insured employer under this chapter.
29 (c) The provisions of (b) of this section do not preclude liability for civil
30 damages as described in (b) of this section if the liability arose as a result of reckless,

3 1 wilful, or intentional misconduct.
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1 (d) An insurer, an adjuster, or a risk manager of a self-insured employer that
2 has reason to believe that a fraudulent workers' compensation demand or claim has

3 been made against it shall send the director a report disclosing information that the
4 director may require. An insurer or an adjuster or its employee or agent, or a risk
5 manager of a self-employed employer, or another person acting in good faith is not
6 civilly liable for damages resulting from the tiling of the report or the furnishing of
7 information required by this section or by the director.
8 (e) The director may investigate facts reported under this section and may

9 refer facts indicating a possible violation of law to the appropriate prosecutor or
10 agency. If the director determines that there is credible evidence that a person
11 obtained a payment, compensation, medical treatment, or other benefit provided under
12 this chapter by a fraudulent act or false or misleading statement or representation as

13 provided in (a) of this section, the director shall notify the affected employer, insurer,

14 and adjuster upon conclusion of the investigation. If the fraudulent act or false or

15 misleading statement or representation was perpetrated against the division, the

16 director may file a petition as provided in AS 23.30.110 for an order of forfeiture
17 against the person, precluding, in whole or in part, the person from future payment,
18 compensation, medical treatment, or other benefit provided under this chapter.

19 (f) The papers, reports, documents, and evidence received under this section or
20 in an investigation arising from information received under this section arc not subject

21 to public inspection for so long as the director considers confidentiality to be in the
22 public interest or reasonably necessary to complete an investigation or protect the

23 person investigated from unwarranted injury. Papers, reports, documents, and
24 evidence relative to an investigation under this section are confidential and not subject

5 to subpoena unless, after notice to the director and a hearing, a court determines that
26 the director would not be unduly hindered by public inspection.

27 (g) If the material that the director seeks to obtain is located outside the state,

28 the material may be made available to the director to examine at the place where the
29 material is located. The director may designate representatives, including officials of
30 the state in which the material is located, to inspect the material on behalf of the
31 director. The director may respond to a request from an official of another state for
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1 similar material.
2 (h) In this section, "fraudulent act" includes
3 (1) to knowingly pretend injury or disability with intent to defraud or
4 obtain a benefit under this chapter;
5 (2) to knowingly conceal, suppress, destroy, remove, or alter records

6 with intent to defraud or obtain a benefit under this chapter;
7 (3) to knowingly assist or prepare another person to submit a false or

8 misleading statement in support of a claim for benefits under this chapter with reckless

9 disregard that the person is not entitled to benefits under this chapter;
10 (4) to use force against a person, damage the property of a person, or
11 threaten a person with intent to improperly influence the opinion of a witness, a

12 physician, or other health care provider;
13 (5) except as otherwise authorized under this chapter, to knowingly

14 confer, offer to confer, solicit, agree to accept, or accept property, services, or a

15 benefit
16 (A) to refer an employee to a physician or other health care

17 provider; or
18 (B) for providing medical treatment, services, medicines, or

19 supplies to an employee if the property, services, or benefit is in addition to

20 payment by the employer, insurer, or adjuster allowed under this chapter.

21 * Sec. 39. AS 23.30.250 is amended to read:
22 Sec. 23.30.250. Penalties for fraudulent or misleading acts, (a) A person^

23 inclndini! an employee, employer, physician, medical provider, or the
24 representative of a person who ( I ) knowingly makes a false or misleading statement.
25 representation, or submission related to a benefit under this chapter; (2) knowingly
26 assists, abets, solicits, or conspires in making a false or misleading submission

27 affecting the payment, coverage, or other benefit under this chapter; (3) knowingly
28 misclassifies employees or engages in deceptive leasing practices for the purpose of

29 evading full payment of workers' compensation insurance premiums; or (4) employs
30 or contracts with a person or firm to coerce or encourage an individual to file a
31 fraudulent compensation claim is civilly liable to a person adversely affected by the
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1 conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be

2 punished as provided by AS 11.46.120 - II .46.150.
3 (b) If the board, after a hearing, finds that a person has obtained compensation,
4 medical treatment, or another benefit provided under this chapter, or that a nrovidcr

5 has received a payment, by knowingly making a false or misleading statement or

6 representation for the purpose of obtaining that benefit or payment, the board shall 

order that person to make full reimbursement of the cost of all benefits and payments
8 obtained. Upon entry of an order authorized under this subsection, the board shall also

9 order that person to pay all reasonable costs and attorney fees incurred by the
10 employer and the employer's carrier in obtaining an order under this section and in
11 defending any claim made for benefits under this chapter. If a person fails to comply 

with an order of the board requiring reimbursement of compensation and payment of

^^cosls  and attorney fees, the employer may declare the person in default and proceed to 

collect any sum due as provided under AS 23.30.170(b) and (c).

* Sec. 40. AS 23.30.2p0 is amended by adding a new subsection to read:

(c) A court may provide compensatory and punitive damages and attorney
fees to a prevailing party in a civil action under fa) or (b) of this section.

* Sec. 41. AS 23 J0.260 is amended by adding a new subsection to i 'd:
( b /  Notwithstanding AS 23.30.145 and (a) of this section, approval of a fee is

not^pdquired if the fee does not exceed S300 and is a one-time-only charge to an 

employee by an attorney licensed in tl state who performed legal services with 

respect to the employee's claim but did not enter an appearance.
23 * Sec. 42. AS 23.30.395 is amended by adding new paragraphs to read-
24 (35) "commissioner" means the commissioner of labor and workforce

25 development.
26 (36) "department" means the Department of Labor and Workforce

27 Development;
28 (37) "director" means the director of the division of workers'
29 compensation in the department;
30 (38) "division" means the division of workers’ compensation in the
31 department.
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1 * Sec. 43. AS 37.05.146(c) is amended by adding a new paragraph to read:
2 (78) workers' compensation benefits guaranty fund (AS 23.30.082).

3 * Sec. 44. AS 39.25.120(c)( 14) is amended to read:
4 (14) the rehabilitation administrator of the division of workers'

5 compensation (WORKERS' COMPENSATION BOARD];

6 * See. 45. AS 23.30.095(0, 23.30.095(0, and 23.30.095(m) arc repealed.
7 * Sec. 46. AS 23.30.015(c), 23.30.040, 23.30.205, 23.30.395(27); and AS 37.05.146(c)( 12)

8 are repealed.
9 * Sec. 47. The uncodified law of the State of Alaska is amended by adding a new section to

10 read:
11 APPLICABILITY. The amendment to AS 23.30.175(b) made by sec. 30 o f  this Act

12 applies to an injury occurring on or after the effective date of sec. 30 of this Act.
13 * Sec. 48. The uncodified law of the State of Alaska is amended by adding a new section to

14 read:
15 TRANSITIONAL PROVISIONS. (a) Litigation, investigations, and other

16 proceedings pending under a law amended or repealed by this Act or in connection with
17 functions transferred by this Act continue in effect and may be continued and completed.

18 notwithstanding a transfer or amendment or repeal provided for in this Act.
19 (b) Certificates, decisions, and orders issued under authority of a law amended or

20 repealed by this Act remain in effect for the temi issued, or until revoked, vacated, or
21 otherwise modified under the provisions of this Act. Contracts, rights, liabilities, and
22 obligations created by or under a law amended or repealed by this Act and in effect on the day

23 before the effective date of this section remain in effect, notwithstanding this Act's taking

24 effect.
25 * Sec. 4‘>. The uncodified law of the State of Alaska is amended by adding a new section to

26 read:
27 TRANSITION: REGULATIONS. The Department of Labor and Workforce
28 Development and the director of insurance in the Department of Commerce, Community, and
29 Economic Development each may proceed to adopt regulations necessary to implement their

30 respective provisions of this Act. The regulations take effect under AS 44.62 (Administrative

3 1 Procedure Act), but not before the effective date of the statutory changes.
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* Sec. 50. The untodified law of the State of Alaska is amended by adding a new section to

read:
IMPLEMENTATION OF REPEAL OF SECOND INJURY FUND. The balance of 

the second injury fund created by former AS 23.30.040 is transferred to the general fund on 

the effective date of this section.
* Sec. 51. The uncodified law of the State of Alaska is amended by adding a new section to 

read:
TRANSITION: MEDICAL SERVICES REVIEW COMMITTEE STUDY AND 

REPORT. The medical services review committee appointed by the commissioner of labor 

and workforce development under AS 23.30.0950). as amended by sec. 23 of this Act, shall 
proceed to study medical and related benefits provided under AS 23.30 to determine the 
appropriateness, necessity, and cost of the benefits and shall, by March 1, 2007, provide to the 

commissioner of labor and w orkforce development a report of the results of the study.

* Sec. 52. Section 49 of this Act takes effect immediately under AS 01 10.070(c).
* Sec. 53. Sections I - 4, 30. and 51 of this Act take effect September 1, 2005.
* Sec. 54. Sections 5, 11. 37, 46, and 50 of this Act take effect on the date that the 

commissioner of labor and workforce development certifies to the revisor of statutes and the 

lieutenant governor that all liability for previously accepted claims to the second injury' fund 
created by former AS 23.30.040, and claims ordered to be paid from that fund, have been 

satisfied.
* Sec. 55. Except as provided in secs. 52 - 54 ol this Act, this Act takes effect August 1. 

2005.
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In  r e s p o n d i n g  to  q u e s t i o n s  a b o u t  t h e  s c o p e  o f  h e a l t h  c a r e  b e n e f i t s  a t  th e  
J u d i c i a r y  C o m m it i e e  h e a r i n g s  t h i s  m o rn in g ,  w e  a l lu d e d  to  th e  a n n u a l  
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(In effect a s  of J a n u a r y  1, 2004*)
TABLE 5 a  MEDICAL B ENEFITS PROVIDED BY W O R K E R S '  C O M PEN SA T IO N  STATU TES

Full M e d i c a l  B e n e f i t s* *

A l a b a m a I n d i a n a N e b r a s k a S o u t h  C a r o l i n a

A l a s k a Io w a N e v a d a S o u t h  D a k o t a

A r i z o n a K a n s a s N e w  H a m p s h i r e T e n n e s s e e

C o l o r a d o K e n t u c k y N e w  J e r s e y T e x a s

C o n n e c t i c u t L o u i s i a n a N e w  M e x i c o U t a h

D e l a w a r e M a i n e N e w  Y o r k V e r m o n t

D is t r ic t  o f M a r y l a n d N o r th  C a r o l i n a V irg in ia

C o l u m b i a M a s s a c h u s e t t s N o r th  D a k o t a V irg in  I s l a n d s

G e o r g i a M ic h ig a n O k l a h o m a W a s h i n g t o n

I d a h o M i n n e s o t a O r e g o n W e s t  V irg in ia

Illinois M is s i s s ip p i P e n n s y l v a n i a W i s c o n s i n

M is s o u r i P u e r t o  R ic o  
R h o d e  I s l a n d

W y o m i n g  
U n i t e d  S ta te s* * * :  
F E C A  
L H W C A

S p e c i a l  P r o v i s i o n s

A r k a n s a s  E m p l o y t f  liability c e a s e s  s ix  m o n t h s  a f t e r  in ju ry  w h e r e  n o  t im e  is  lo s t  f r o m  w o r k ,  o r  s ix  m o n t h s  a f t e r  a  c l a i m a n t  r e t u r n s  to
w o rk ,  o r  a  m a x i m u m  o f  $ 1 0 , 0 0 0  h a s  b e e n  p a id ,  u n l e s s  t h e  e m p l o y e r  w a i v e s  r i g h t s  o r  t h e  C o m m i s s i o n  e x t e n d s  t im e  a n d  

d o l l a r  limits.

C a il fo rm a  C h i r o p r a c t i c  p h y s i c a l  t h e r a p y  a n d  o c c u p a t i o n a l  t h e r a p y  v i s i t s  l im i te d  to  2 4  p e r  s p e c i a l t y .  I n s u r e r  m a y  a u t h o r i z e  a d d i t i o n a l

v is i ts .

* S e e  I n t r o d u c t io n  p a g e .
**No t im e  o r  m o n e t a r y  l im i ta t io n s .
• “ F e d e r a l  E m p l o y e e s '  C o m p e n s a t i o n  Act;

L o n g s !  lo re  a n d  H a r b o r  W o r k e r s '  C o m p e n s a t i o n  A c t

s . •



TABLE 5a MEDICAL BENEFITS PROVIDED BY WORKERS* COMPENSATION STATUTES (cont.)

S p e c i a l  P r o v i s i o n s  (con t )

F lo r id a ......................  A f te r  m a x i m u m  m e d i c a l  i m p r o v e m e n t  is r e a c h e d ,  a  $ 1 0  p a t i e n t  c o - p a y m e n t  is  r e q u i r e d  fo r  all m e d i c a l  s e r v i c e s .  If in ju r e d
w o r k e r  fails  to  s h o w  fo r  a  s c h e d u l e d  i n d e p e n d e n t  m e d i c a l  e x a m i n a t i o n ,  in ju r e d  w o r k e r  is l iab le  fo r  5 0 %  o f  t h e  n o  s h o w  
f e e  c h a r g e d  b y  p r o v id e r .  If a n  i n ju re d  w o r k e r  r e q u e s t s  a n  i n d e p e n d e n t  m e d i c a l  e x a m i n a t i o n ,  h e / s h e  m u s t  p a y  fo r  t h e  
e x a m i n a t i o n  u n l e s s  t h e  e r . , l o y e e  p r e v a i l s  in t h e  m e d i c a l  d i s p u t e .

H aw aii  ................... T h e  f r e q u e n c y  a n d  e x t e n t  o f  t r e a t m e n t  c a n n o t  e x c e e d  t h e  n a t u r e  o f  in ju ry  a n d  t h e  p r o c e s s  r e q u i r e d  for r e c o v e r y .
A u t h o r i z a t i o n  is n o t  r e q u i r e d  for t h e  initial 1 5  t r e a t m e n t s  o f  t h e  in ju ry  d u r in g  t h e  f irs t  6 0  c a l e n d a r  d a y s .

O h i o ........................  A u e r  t h e  e m p l o y e e  h a s  r e c e i v e d  t e m p o r a r y  to ta l  d i s ab i l i ty  c o m p e n s a t i o n  fo r  9 0  d a y s ,  t h e  e m p l o y e e  m u s t  b e  e x a m i n e d  b y
t h e  B u r e a u  o f  W o r k e r s '  C o m p e n s a t i o n  M e d ic a l  S e c t i o n  to  d e t e r m i n e  eligibility for c o n t i n u a t i o n  o f  c o m p e n s a t i o n  a n d  t h e  
a p p r o p r i a t e n e s s  o f  m e d i c a l  t r e a t m e n t  b e i n g  p r o v i d e d .

M o n t a n a ....................  A  c l a i m a n t  c o p a y m e n t  o f  $ 2 5  fo r  e a c h  s u b s e q u e n t  v is i t  to  a  h o s p i t a l  e m e r g e n c y  d e p a r t m e n t  fo r  t r e a t m e n t  is r e q u i r e d ,
u n l e s s  t h e  v is i t  is  fo r  t r e a t m e n t  r e q u e s t e d  by  a n  i n s u r e r .

T e n n e s s e e  ..........  M e d i c a l  b e n e f i t s  i n c l u d e  p s y c h o l o g i c a l  t r e a t m e n t  if r e n d e r e d  b y  a  p s y c h o l o g i s t  a n d  u p o n  t h e  r e f e r r a l  by  a  p h y s i c i a n .
M e d ic a l  t r e a t m e n t  r e q u i r e d  for a  b a c k  inju ry s h a l l  i n c l u d e  a  c h i r o p r a c t o r .

roO
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APPENDIX A

ESSENTIAL RECOMMENDATIONS
COMPENSATION L AWS

STATE WORKMEN'S

R2T

R2.2

R 2 ^

R2J)

R2.6
R2.7

R2.ll

R2JL3 
R3 7

b .8

R 3.ll

R3.I2

R3.15

R3.17

R3.21

R3.23

R3.25

R4.2

Coverage by workmen's compensation laws be compulsory and that no waivers be permitted.
R_2J (a} Coverage is compulsory for private employments generally.
R2.1(bl No waivers arc permitted.
Employers not be exempted from workmen's compensation coverage because of the number of 
their employees.
A two-stage approach to the coverage of farmworkers. First, as of July 1, 1973, each agriculture 
employer who has an annual payroll that in total exceeds $1,000 be requited to provide workmen’s 
compensation coverage to all of his employees. As a second stage, as of July 1. 1975, farmworkers 
be covered on the same basis as all other employees.
As of July 1, 1975, household workers and all casual workers be covered under workmen's 
compensation at least to the extent they are covered by Social Security.
Workmen's compensation coverage be mandatory for all government employees.
There be no exemptions for any class of employees, such as professional athletes or employees of 
charitable organizations.
An employer or his survivor be given the choice of filing a workmen':, compnesation claim in the 
State where the injury or death occurred, or where the employment was principally localized, or 
where the employee was hired.
All States provide full coverage for work-related diseases.
Subject to the State's maximum weekly benefit, temporary total disability benefits be at least 66 2/3
percent of the worker's gross weekly wage.
As o r July 1, 1973, the maximum weekly benefit for temporary total disability be at least 66 2/3 
percent of the State's average weekly wage, and that as of July 1, 1975, the maximum be at least 
100 percent of the State’s average weekly wage.
The definition of permanent total disability used in most States be retained. However, in those few
States which permit the payment of permanent total disability benefits to workers who retain 
substantial earning capacity, the benefit proposals are applicable only to those cases which meet the 
test of permanent total disability used in most States.
Subject to the State's maximum weekly benefit, permanent total disability benefits be at least 66 
2/3 percent of the worker’s gross weekly wage.
As of July 1, 1973, the maximum weekly benefit for permanent total disability be at least 66 2/3 
percent of the State's average weekly wage, and that as of July 1, 1975, the maximum be at least 
100 percent of the State's average weekly wage.
Total disability benefits be paid for the duration of the worker's disability, or for life, without any 
limitations as to dollar amount or time.
Subject to the State's maximum weekly benefit, death benefits be at least 66 2/3 percent of the 
worker's gross weekly wage.
As of July 1, 1973. the maximum weekly death benefit be at least 66 2/3 percent of the State's 
average weekly wage, and that as of July 1, 1975, the maximum be at least 100 percent of the 
State's average weekly wage.
(a) Death benefits be paid to a widow or widower for life or until remarriage, and (b) in the event 
of remarriage, two years' benefits be paid in a lump sum to the widow or widower, (c) Benefits for 
a dependent child be continued at least until the child reaches 18, or beyond such age if actually 
dependent, or (d) at least until age 25 if enrolled as a full-time student in any accredited educational 
institution.
There be no statutory limits of time or dollar amount for medical care or physical rehabilitation
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Appendix A
services for any work-related impairment.
The right to medical and physical rehabilitation benefits not terminate by the mere passage of time. 

Printing Office, 1972.
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TABLE 4 - TWO RECOMMENDATIONS RELATING TO MEDICAL BENEFITS
IfcECOM MENDATION NUMBER 4.2 4.4

| TOTAL STATES MEETING 46 45
Alabama X X
Alaska X X
Am Samoa NA NA
Arizona X X
Arkansar - X
California X -

Colorado X X
Connecticut X X
Delaware X X
District of Columbia X X
Florida - -

Georgia X X
Guam NA NA
Hawaii - X
Idaho X X

[Illinois X X
Bmdiana X X

Iowa X X
Kansas X -

Kentucky X X
Louisiana X X
Maine X -

Maryland X X
Massachusetts X X 1
Michigan X X
Minnesota X X
Mississippi X X
Missouri X -

Montana - -

Nebraska X X
Nevada X X
New Hampshire X X

^Jew Jersey
^Jew Mexico X X
New York X X
North Carolina X X
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Oklahoma

Pennsylvania
Puerto Rico
Rhode Island 
South Carolina
South Dakota
Tennessee
Texas

Vermont

Islands

Wyoming

North Dakota

Table 4 Page 2 o f 2

Wisconsin

Washington X X
West Virginia X X
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® k o T E :  The possible total score is 988, or 19 recommendations multiplied by 52 jurisdictions for which data were 
available. The current total of 671.00 represents 67.91% of the possible total.)

TABLE 1 - SUMMARY OF STATE TOTALS

| STATE TOTAL COVERAGE BENEFITS MEDICAL

TOTAL 670.00
AVERAGE 12.90
Alabama 13.00 4.00 7.00 2.00

Alaska 14.25 3.50 8.75 2.00

Am Samoa NA NA NA NA
Arizona 13.00 5.50 5.50 2.00
Arkansas 8.50 2.50 5.00 1.00

California 12.00 6.00 5.00 1.00

Colorado 13.25 5.50 5.75 2.00
Connec'icut 14.00 3.50 8.50 2.00

Delaware 12.00 4.00 6.00 2.00

Dist. of Columbia 15.75 6.00 7.75 2.00

Florida 11.00 3.50 7.50 -0-
Ipeorgia 9.75 2.50 5.25 2.00

Guam NA NA NA NA

Hawaii 14.75 6.00 7.75 1.00

Idaho 12.00 6.00 4.00 2.00

Illinois 15.00 4.00 9.00 2.00

Indiana 11.50 5.00 4.50 2.00

Iowa 15.50 4.50 9.00 2.00
Kansas 12.00 5.50 5.50 1.00
Kentucky 14.25 5.50 6.75 2.00

Louisiana 10.25 3.50 4.75 2.00

Maine 10.75 4.50 5.25----------1LOO
Maryland 14.25 3.50 8.75 2.00
Massachusetts 12.75 4.00 7.75 2.00
Michigan 9.75 2.50 5.25 2.00
Minnesota 9.50 4.00 3.50 2.00
Mississippi 7.25 2.00 3.25 2.00
[Missouri 14.75 5.00 8.75 1.00
Montana 12.75 4.50 8.25 -0-
Nebraska 16.50 5.50 9.00 2.00

i ii ii ii ir
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Nevada [ 14.75 4.00 |8.75 |2.00
New Hampshire 15.75 8.00 5.75 2.00

■ New Jersey (10.50 7.00 3.50 -0-
* New Mexico 14.00 3.50 8.50 2.00

New York 10.75 3.00 5.75 2.00
North Carolina 13.75 3.50 8.25 2.00
North Dakota 14.50 4.00 8.50 2.00
Ohio 14.50 4.50 9.00 1.00
Oklahoma 14.75 4.00 8.75 2.00
Oregon 15.75 5.00 8.75 2.00
Pennsylvania 13.75 4.00 7.75 2.00
Puerto Rico 12.75 6.00 4.75 2.00
Rhode Island 13.00 2.50 8.50 2.00
South Carolina 13.00 3.50 7.50 2.00
South Dakota 13.25 2.50 8.75 2.00
Tennessee 12.00 3.50 6.50 2.00
Texas 12.50 2.50 8.00 2.00
Utah 12.00 5.00 5.00 2.00
Vermontft 15.00 4.50 8.50 2.00

V irg in ia 11.75 1.50 8.25 2.00
Virgin Islands NA NA NA NA
Washington 13.50 6.00 5.50 2.00
West v irginia 14.75 4.00 8.75 2.00
Wisconsin 15.00 5.00 8.00 2.00
Wyoming 8.25 3.00 3.25 2.00
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Section by Section Analysis
CSSB 130 (L&C)

Section bv Section Analysis o f CSSB 130 (L& C )1

This committee substitute introduces new protections and a new benefit for 
injured employees, revises the timing for vocational reemployment (rehabilitation)

workers' compensation payments, and restricts medical cost liability. The committee 
substitute differs from SB 130 in absence o f substantial change to the adjudication 
system, (although there remain some provisions that will impact the prc ss o f  resolution 
o f  claims), providing additional oversight and reporting in vocational reemployment 
benefits, changes in the determination of reasonable and necessary medical treatment, 
and changes in the fraud provisions.

The committee substitute makes no sweeping changes to the Alaska 
Workers’ Compensation Board and system o f  workers’ compensation administration.
The Alaska Workers’ Compensation Board (board) retains responsibility for regulation 
and initial adjudication o f  claims and petitions arising under the act. There are some 
transfers o f  function included in the committee substitute, but, in place o f  m any statutory 
changes transferring administrative functions, this committee substitute gives the board 
general power to delegate executive functions o f administration and enforcement to the 
director of the Division o f  Workers’ Compensation (division). The roles o f  the 
commissioner o f  the Department o f  Labor and Workforce Development and 
commissioner’s designees arc clarified: the commissioner’s designee on a hearing panel 
is a hearing officer, but the commissioner, who serves as chair and voting member o f  the 
full board in its executive functions, is permitted to designate any representative to serve 
in the commissioner's place.

This committee substitute contains systemic improvements intended to 
promote settlement and speed the process o f  resolving cases. The committee substitute 
permits settlement o f cases without a hearing and board approval if all parties are 
represented by counsel admitted to practice in Alaska, permits the Department o f  Labor 
and Workforce Development (department) to contract with a non-profit organization to 
represent empl jyccs otherwise unable to secure counsel, and provides for a consultation 
fee payable tc attorneys without board approval.

reemployment process. This committee substitute allows parties to agree that an

This document was prepared using the text offered April 1, 2005 and 
denominated as 24-G1I1112\G.

These benefits are often called vocational rehabilitation or retraining
benefits.

eligibility, requires additional reporting in vocational reemployment, limits certain

This committee substitute does not eliminate r r  reduce the reemployment 
benefit2 but it does make changes intended to reduce costs associated with delays in the

1



employee is eligible for vocational rehabilitation, thus saving the cost o f  an eligibility 
evaluation and associated delay while an eligibility evaluation is done. This committee 
substitute eliminates the deadline for requests for eligibility evaluations from 90 days 
from the date o f  injury. Instead the right to request an eligibility evaluation is triggered 
by periods o f  consecutive days o f  absence from employment. In addition, an eligibility 
evaluation is mandated for employees who are absent due to injury for 90 consecutive 
days from their employment. These changes are intended to bring the process o f  
vocational rehabilitation planning closer to the point that the employee has experiences 
significant absence from work. Finally, for those employees who have been found 
eligible for reemployment benefits, but who do not wish to undertake retraining as 
directed by the workers' compensation act, this committee substitute provides a job  
dislocation cash benefit i f  the employee elects not to undertake reemployment planning.

Another significant cost to the system is addressed by a series o f  changes 
designed to lower medical costs. Generic drugs are required unless medical necessity 
justification is provided in writing. The department is directed to create a "preferred 
drug” list or formulary, a common feature of group health insurance plans. Again, off- 
list drugs may be dispensed if  medical necessity justification is provided. Employers are 
given permission to form groups to negotiate "preferred provider” lists -  but use o f  the 
listed physicians by workers is voluntary. Fees for medical treatment and services, which 
are subject to regulation, are capped at the usual, customary, and reasonable rates in 
effect in December 2003.3 The original SB 130 provided presumptively correct guidance 
in determining what is "reasonable and necessary" medical care and treatment through 
adoption of one, and possibly more, national guidelines. The committee substitute 
changes the quantum and type o f  evidence required to rebut the presumption o f  what is 
"reasonable and necessary." Finally, in order to address the subject o f  medical costs in 
the future, the Commissioner is empowered to appoint a committee, wriich is directed to 
study the subject and to make a report to th ommissioner and governor by March 1, 
2007.

Section by Section Analysis
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Rates are determined by the board by regulation, defining what is “usual, 
customary and reasonable” . The board set the "usual, customary, and reasonable” rate at 
the "90th percentile o f  the range o f  charges” (8 AAC 45.082(i)).

The 90th percentile o f  range o f  charges means that in a community for 
which charges in a given period vary between S50 and $150 for a service, with two 
providers charging less than $90, seven providers charging $90 to $120, and only one 
provider charging $150, the “90th percentile” does not refer 90 percent o f  the difference 
between the highest and lowest, nor the number o f  providers charging any amount, nor 90 
percent o f  any charge. It is an artificial number to which 90 percent o f  all charges in the 
community will be equal or less. In this community example, the 90Ul percentile could be 
any number below $150. The result o f  this method is that the 90lh percentile rises as 
charges increase.

2



Other deficiencies in the current system arc addressed. The director o f  the 
workers' compensation division is given stronger enforcement tools, including power to 
issue stop orders against uninsured employers without hearing, provided an investigation 
has revealed substantial evidence that the employer is uninsured. The stop order may be 
followed by a hearing before the board to assess substantial civil penalties against 
uninsured employers. The director may also petition the board for a stop order. The civil 
penalties will be paid to a fund used to pay claims o f  injured workers employed by 
uninsured employers.

The director is also given substantial powers to investigate fraud. Persons 
who report fraud are granted immunity, and other persons arc required to report known 
fraud. This committee substitute deletes changes to the current AS 23.30.250(a) 
proposed by SB 130, (the addition o f  definitions and rewording without change in 
meaning), relating to the criminal and civil fraud provisions.4 In its place, this committee 
substitute retains the former AS 23.30.250, adds language that provides examples o f  the 
"person" who may be liable for civil or criminal fraud under AS 23.30.250(a) or 
administrative restitution orders under AS 23.30.250(b). It also adds a new subsec. (c) 
permitting the court to award compensatory and punitive damages.5

Two changes to compensation benefits are included in the bill, which will 
not apply to most employees. First, compensation paid to non-residents is capped at the 
rate that would be paid if  the recipient resided in Alaska. Second, for workers whose 
employers belong to the Public Employees Retirement System (PERS) or Teachers 
Retirement System (TRS), an offset for PERS or TRS disability benefits is allowed 
against workers’ compensation .otal disability payments, so that the combined benefits do 
not exceed 100 percent o f  the employee’s spendable (after tax) wages. The cap on 
combined offset benefits is reduced to 80 percent o f the employee's spendable wages 
when the employee is receiving reemployment benefits instead o f  compensation.
Permanent partial impairment compensation is not reduced or offset, unless the employee 
is in a reemployment process receiving weekly payments o f  permanent partial 
impairment compensation at the temporary total disability rate under AS 23.30.041(k).

Section by Section Analysis
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This change appears to have been prompted in part by an understanding 
that SB 130 eliminated civil fraud actions. It did not do so; however, there were changes 
in the wording that were intended to strengthen criminal fraud proceedings and that was 
the focus of the changes proposed by SB 130 to the bill. The administrative fraud 
remedies were moved to a new subsection, which remains in the committee substitute.

This provision, at sec. 40, contains a reference to a civil action under "(a) or
(b) o f this section." AS 23.30.250(b) provides an administrative remedy before the Board, 
which may be reduced to a judgment and execution by the court, but there is no initial 
civil action permitted under (b). This appears to represent a typographic error, which 
should be corrected to prevent confusion.

3
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In that case, the weekly permanent partial impairment compensation would be paid at the 
offset temporary total disability compensation rate. A similar off-set is permitted for 
workers who receive a disability benefit through an ERISA trust or employer contribution 
funded plan, i f  the trust or plan does not already take an offset for workers' 
compensation. This eliminates “double dipping” by employees whose combined 
benefits, tax free, exceed their wages.

Another feature o f  this committee substitute, as in the original SB 130, is 
the elimination o f  the second injury fund -  a pre-statehood mechanism intended to 
encourage hiring workers with certain listed conditions/’ The list, which includes 
conditions as varied as polio, varicose veins, and the bends, has not been altered since its 
inception. The fund will be phased out, with delayed amendments eliminating the fund 
once : M liabilities incurred by the deadline established in this committee substitute arc 
satisfied.

The committee substitute eliminates the changes to the process o f  appellate 
review proposed by SB 130.

Finally, the committee substitute does not alter changes made in the 
insurance statutes to exempt joint insurance arrangements from participation in the 
assigned risk pool, require special deposits o f  insurers, and permit the director to seize 
and release the deposits to the Alaska Insurance Guaranty Association for claims 
payment in the event o f  insurer insolvency.

The workers’ compensation act is lengthy and complex and this committee 
substitute addresses a number o f  subject areas. This sectional analysis provides cross- 
references other parts o f  the committee substitute as required, with additional references 
to unamended portions o f  the workers compensation act. This committee substitute also 
contains a number o f  what are essentially conforming amendments, delayed amendments, 
or transitional provisions.

Section 1 is a declaration o f  legislative intent to reform the workers’ compensation 
insurance system to ensure payment o f  benefits when an insurer becomes

The fund was intended to encourage hiring employees with certain 
conditions by mitigating, to a limited extent, a potential employer's concern that hiring an 
employee with a listed condition would result in a greater liability if  the employee were 
injured. The fund reimburses an employer for compensation payments made after two 
years o f disability benefits have been paid, i f  the employee suffers a “second” injury that 
“aggravates, accelerates, or combines with” the listed condition to bring about a greater 
disability. The fund does not reimburse medical or otheT benefits. The fund also requires 
the employer to have written knowledge o f  the condition before hiring or retaining the 
employee.
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insolvent and reduce the costs o f  workers’ compensation premium s to 
employers. This expression of  intent applies only to secs. 2 through 4 o f  the 
bill.

Section 2 creates new statutory provisions, AS 21.09.090(e) and (0 , which provide
additional financial protection for Alaskan workers in the event that a workers' 
compensation insurer becomes insolvent and unable to pay claims. Under 
these new provisions, insurers who are authorized to transact workers' 
compensation insurance in this state must maintain in the state a separate 
deposit for the protection o f  persons covered by workers’ compensation 
insurance issued by the insurers that is in addition to the deposit required of 
insurers under AS 21 .09.090(b). This new deposit will be based on 
collateralization o f  an insurer’s loss reserves, but will not be less than 
SI 00,000.

Section 3 creates a new statutory provision, AS 21.24.130(f), which provides that i f  an 
insurer becomes insolvent in any state, the insurer’s deposit in Alaska, 
provided in sec. 2 o f  the bill, will be immediately available to the director o f  
the division o f  insurance for release to the Alaska Insurance Guaranty 
Association to pay workers’ compensation claims o f  eligible employees 
covered under policies issued by the insolvent insurer. No part o f  the deposit 
may be paid to an insolvent insurer’s receiver until all w orkers’ compensation 
claims under the insolvent insurer’s policies have been paid. This revision 
provides additional financial protection for Alaskan workers in the event that 
workers' compensation insurer becomes insolvent and unable to pay claims.

Section 4 amends AS 21.39.155(a) to exempt all reciprocal insurers from the requirement 
o f  participating in the assigned risk pool, not just reciprocal insurers formed 
by a group o f  municipalities or non-profit public utilities. This change will 
mean that reciprocal insurers formed by certain industry groups will not be 
required, like other insurers, to insure employers in the assigned risk pool.

Section 5 amends AS 23.30.05.067(a)(1)(B) to remove a reference to the second injury 
fund. This amendment conforms to the repeal o f  AS 23.30.205 at sec. 46 o f  
the bill. This amendment will not be effective until the commissioner o f  the 
Department o f  Labor and Workforce Development certifies that all fund 
obligations are satisfied. See sec. 54 o f  the bill.

Section 6 codifies a statement o f  legislative intent relating to the w orkers’ compensation 
system. Subsections 1 through 3 replicate earlier statements o f  legislative 
intent that the workers’ compensation laws ensure a quick, efficient, fair and 
predictable delivery o f  benefits to injured workers, at reasonable cost to 
employers, that cases be decided on their merits, and that the chapter not be 
construed to favor either party. Subsection 4 emphasizes the intent that 
proceedings be impartial and fair and that all parties be afforded due process.

Q
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Section 7 amends AS 23.30.005(a) to require that a hearing officer [instead o f  any 
person] be designated by the commissioner to sit as the commissioner's 
representative on a hearing panel when the commissioner docs not sit on the 
panel. The section is also amended to provide that the board shall by 
regulation provide procedures to avoid conflicts and the appearance o f  
impropriety in hearings. This change directs the board to expand the scope of  
its regulations beyond the provisions o f  the Executive Ethics Act, AS 39.52, 
applicable to members o f  boards and commissions, to address avoiding "the 
appearance o f  impropriety" as well as conflicts o f  interest.

Section 8 amends AS 23.30.005(b) to again clarify who may be appointed to represent 
the commissioner on a hearing panel (a hearing officer) while retaining the 
commissioner’s broad discretion to designate a person to represent him as 
chairman and executive officer o f  the full board. The amendment also 
clarifies that hearing officers are not members o f  the full board.

Section 9 adds two new statutory provisions to AS 23.30.005. New subsection (m)
authorizes the department to contract with a non-profit organization to provide 
employees information regarding workers' compensation proceedings and 
legal representation in proceedings before the board and commission. The 
intent is to provide some legal services to those persons unable to secure 
representation from attorneys practicing in the field.

Section 10 amends AS 23.30.012 relating to settlement o f  claims. It divides the current 
statute into two subsections. It transfers from the board to the director the 
power to approve the form o f  settlements. New provisions require that 
settlements be filed in the division, and, upon filing with the division, makes 
the settlement effective and enforceable as an order o f  the board. This is a 
change from current law, which requires all workers, regardless o f  
representation or circumstances, to obtain board permission to settle their 
claims and approval o f  the negotiated terms.
However, a new provision requires that in cases where workers are not 
represented by an attorney licensed to practice in this state, or where a 
beneficiary is a minor or incompetent, the settlement must be reviewed by a 
hearing panel and may be approved when it is in the best interests o f  the 
worker or beneficiary The hearing panel may hold a hearing and require an 
impartial medical examination before deciding whether to approve a 
settlement. This amendment parallels court practice in requiring review of 
minor or incompetent settlements.

Section II  amends AS 23.30.015(e) to eliminate a reference to payments to the second 
injury fund and modernize language, /vs provided by sec. 54 o f  this bill, this 
amendment is not effective until the liabilities o f  the fund have been fully 
satisfied.
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Section 12 amends AS 23.30.041(a) to reassign from the board to the director power to 
employ the reemployment benefits administrator and to authorize the 
administrator to employ a staff. This transfers hiring and oversight o f  the 
administrator and staff to the director o f  the division o f  workers' 
compensation.

Section 13 amends AS 23.30.041(b) to add new, additional reporting requirements to 
those currently imposed upon the administrator. The intent is to provide 
greater accountability for reemployment benefits planning, costs, and results 
on an individualized basis. A specific focus is required on the employment 
status of the retrained employee at certain time intervals after plan completion.

Section 14 repeals and reenacts AS 23.30.041(c) to substantially change the timing of 
eligibility evaluations. As unamended, current law requires an injured 
employee to request an evaluation to determine eligibility for re-employment 
benefits within 90 days o f  injury. This deadline may be forgiven if  the 
employee shows "unusual and extenuating circumstances". In practice, such 
circumstances are frequently found to exist, as where the employee's physician 
did not tell him or her that a return to work may not be possible or did not 
predict the employee will have a permanent impairment. As a result, there are 
lengthy delays in the return to work process. As changed, this section 
contains a new provision allowing employers and employees to agree that the 
employee is eligible for retraining, without incurring the cost o f  an evaluation 
or waiting for a permanent impairment prediction. Also a new provision, the 
administrator is required to notify injured employees o f  the i.ght to an 
evaluation if  the employee sustains 45 consecutive days o f  total disability. 
There is currently no requirement that employees be notified o f  their right to 
an evaluation before the deadline expires. Without regard to time after the 
date o f  injury, a right o f  the employer or employee to request an evaluation is 
triggered by 60 days o f  consecutive total disability and, i f  an employee is 
totally disabled by the injt rv for 90 consecutive days, an eligibility evaluation 
is required. The standards for eligibility arc not changed. The intent o f  this 
section is to reduce costs by encouraging appropriate agreements; promoting 
early attention to the issue o f  potential need for retraining by employees, 
employers, and physicians; and assuring that employees with serious, 
disabling injuries are provided evaluations as soon as possible.

Section 15 amends AS 23.30.041(f) to add an additional disqualification for
reemployment benefits. This section provides that i f  an employee is found 
eligible for reemployment benefits, (which necessarily includes a physician's 
prediction o f  inability to return to the employment at the time o f  injury), and 
the employee declines reemployment benefits in favor o f  a job  dislocation 
benefit (see sec. 16), the employee will be ineligible for reemployment 
benefits in the future if the employee returns to work in the same or similarly



n

demanding occupation as when previously injured and is injured again. This 
subsection parallels the current disqualification of an employee who receives 
reemployment benefits but who returns to work in the same or similarly 
demanding occupation as when previously injured and is injured again.

Section 16 amends AS 23.30.041(g) to provide that an employee who is eligible for 
reemployment benefits but elects not to use the benefits may take a job  
dislocation benefit instead. The intent o f  this section is to encourage 
employees who arc eligible for retraining to seriously consider their options 
and encourage prompt entry into plan development, and, by making the 
alternative to retraining less attractive, to provide a disincentive to the practice 
o f  delaying plan development in hopes o f  increasing the settlement value o f  
reemployment benefits, or o f  beginning plans the employee has no real 
interest or inclination to pursue in order to continue receiving payments.
Finally, it provides a small benefit not previously available to those employees 
who genuinely desire to retire from the active labor market or to pursue plans 
o f  their own without direction from the workers’ compensation s>stcm.

Section 17 amends AS 23,30.04 l(j) to modernize the language.

Section 18 amends AS 23.30.04l(p) to replaces the board with the director as the holder 
o f  a public meeting to select a proposed date on which a new edition o f  the 
U.S. Department o f  Labor’s Dictionary o f  Occupational Titles shall be 
implemented. The department replaces the board as the agency selecting the 
date proposed and the director replaces the board as the person giving notice 
o f  the selected date.

Section 19 amends AS 23.30.04l(q) to replace the board with the division as the agency 
receiving filed waivers of rehabilitation benefits and serving notices o f  the 
waivers. The amendment also replaces the board with the director as the 
agency proscribing or approving the form o f  such waivers.

Section 20 amends AS 23.30.080(d) regarding proceedings to obtain stop work orders 
against uninsured employers. The amendment provides that the board may 
issue a stop work order at the request o f  the director. The amendment clarifies 
the role o f the director. Unlike the original SB 130 language, it does not 
distinguish the procedure for the director's request as being pursuant to the 
board's petition process (provided by regulation at 8 A AC 45.050) instead o f  
one based on a notice o f  accusation under the Administrative Procedure Act.

Section 21 creates three new statutory provisions relating to penalties against uninsured 
employers and stop orders. New subsec. (e) authorizes the director to issue a 
stop order after an investigation by a department officer reveals substantial 
evidence that the employer is not insured or has no self-insurance certificate.
The director must dissolve the stop order on receipt o f  proof o f  insurance or a

Section by Section Analysis
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self-insurance certificate. In addition, the director may petition the board to 
assess a civil penalty if  the employer fails to obey the stop order.
New subscc. (f) authorizes the division to petition the board for a civil penalty 
o f  up to $1,000 per day o f employment per uninsured employee. N ew  subsec. 
(g) permits the director to declare an employer in default if  the employer fails 
to pay a civil penalty under subsec. (d) (failing to comply with a board stop 
work order, $1000 per day), subsec. (c) (failing to comply with a director stop 
work order, $1000 per day), or subsec. (0  (failing to insure employee, $1,000 
per employee per day), within seven days o f the date ordered. Upon filing a 
certified copy o f the penalty order and a declaration o f default with the clerk 
o f  the superior court, the court shall enter judgment for default. The attorney 
general, as requested by the director, shall take appropriate action to collect on 
the default judgment, and a writ o f execution may b" issued on the judgment. 
The person against whom the judgment is issued m:»> seek court review o f  the 
judgment as allowed by the civil rules.

Section 22 creates a new section, AS 23.30.082, establishing a workers compensation 
benefits guaranty fund to assist injured employees o f uninsured employers. 
The fund is established in the general fund, comprised o f  the civil penalties 
paid under AS 23.30.080, income earned by investment, money deposited in 
the fund by the department, and appropriations to the fund. The fund may be 
used to r» »y claims, expenses o f the fund, and legal expenses. The Department 
o f Revenue shall inform the division of the fund balance and interest income. 
Subscc. (c) provides for injured employees to file a claim against the fund and 
preserves the rights o f the fund to defend claims. Subsec. (d) provides that the 
fund is subrogated to all rights of the employee, and is assigned all rights o f  
the employee against the uninsured employer to the extent o f  payment by the 
fund. Money collected shall be paid to the fund. Claims will be paid in the 
order made against the fund. Finally, the division is authorized to contract for 
adjustment of claims against the fund.

Section 23 amends AS 23.30.095(j) to reassign from board to the commissioner authority 
to appoint a medical services review committee or contract with organizations 
to assist and advise the department and the board in matters respecting 
medical carc under the workers’ compensation act.

Section 24 amends AS 23.30.095 to add three new subsections. The first, subsec. (n) 
requires pharmacists to dispense generic medication where a generic is 
available and the prescriber does not provide written justification o f  medical 
necessity for the brand name product. This subsection also requires the 
department to establish a preferred drug list for use under this subsection, but 
also allowing prescribers to depart from the list when medical necessity 
justifies departure. The department shall make a regulation for the process to 
establish medical necessity.

9
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The second new subsection, (o), for purposes o f determining what medical 
treatment or services the employer is liable for under AS 23.30.095(a), 
establishes a rebuttable presumption o f  correctness o f  the recommended 
treatment guidelines o f the American College o f Occupational and 
Environmental Medicine in effect at the time treatment is provided. For 
ir juries not covered by the guidelines, the board may adopt other scientific, 
cvidcncc-bascd guidelines generally recognized by the national medical 
community. The requirement in the original SB 130 that the presumption be 
rebutted by "a preponderance o f  scientific evidence" is deleted.

The third new subsection (p) was added in the committee substitute. This 
subsection allows the presumption created in subsec. (o) to be rebutted by a 
certified (i.e., upon oath) written statement by the employee's physician 
describing the variance in treatment and setting out the bnsis for the 
physician's conclusion that the variance is reasonably r aired by the nature o f  
the injury or the process o f recovery. This statement would eliminate the 
"presumption o f correctness" o f the national guidelines and probably raise the 
presumption in AS 23.30.120(a) that a claim for the disputed treatment is 
compensable. In resolving any continuing dispute, the board would be 
required to address the matter on the evidence, in the same process it presently 
uses.

Section 25 creates a new statutory section, AS 23.30.097, dealing with payment o f
medical benefits. This section provides that all fees and charges for medical 
treatment or services under the act are subject to board regulation and that an 
employee may not be required to pay a fee or charge covered by the workers' 
compensation act. The fee or charge may not exceed the lesser o f  the usual, 
customary, and reasonable fee published on December 15, 2003, or the 
payment negotiated by an employer under the preferred provider process.
[The reasonable fee i n  e f f e c t  on December 15, 2003 was published in July 
2003. This error should be corrected.] Provision is made to allow' employers 
or groups o f employers to negotiate with physicians to establish preferred 
provider lists and fees for services, but the selection o f a physician on the list 
is voluntary and an employee must be so advised. No attempt to influence 
treatment or rating decisions can be made in negotiating the list. Selection o f  
a physician for inclusion on the list does not affect the employer's right to 
chose an independent medical examiner. Subsec. (d) o f this provision 
parallels former AS 23.30.095(/), repealed in sec. 45 o f this bill, and provides 
that payment o f  bills for medical treatment must be made within 30 days after 
the date that the employer receives the bill or a completed report as required 
by AS 23.30.095(c), whichever is later. Subsec. (e) o f this provision duplicates 
former AS 23.30.095(m), repealed in sec. 45, relating to payment o f  pharmacy
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and travel charges, and reimbursement o f  third party payers such as health 
insurers.

Section 26 amends AS 23.30.100(b) to require that the notice o f  an injury or death given 
under the workers' compensation act contain a consent by the employee to 
release medical records o f  treatment o f the injury or death to the employer’s 
adjuster and the board. This "release" is limited solely to records o f  treatment 
o f  the reported injury or medical records o f  the death, and does not replace the 
consent to release information contained in AS 23.30.107. The intent o f  this 
amendment is to speed the process o f payment o f medical expenses by 
allowing adjusters to immediately request treatment records for the reported 
injury and encourage physicians to comply with AS 23.30.095(c) by making 
reports o f treatment to the employer and the board.

Section 27 amends AS 23.30.107(b) to add the division as the agency where workers’ 
compensation files arc maintained. The amendment also adds the division as 
an agency that may release records as provided by the statute.

Section 28 amends AS 23.30.107 by adding a new subsection that prohibits the division 
from assembling or providing information contained in individual workers' 
compensation files for commercial purposes outs'de the scope o f  the workers' 
compensation act. The intent o f this provision is to prevent ’ mining" o f  
division records for commercial purposes, such as investment solicitations, 
credit agencies, and the like. Currently the act makes it a misdemeanor to 
solicit employment for a lawyer or oneself in respect to a compensation claim. 
S e e  AS 23.30.260(2). Although that statute prohibits certain solicitation 
activities, it does not clearly provide the division authority to decline to 
produce information for commercial endeavors. This new section clarifies the 
division's ability refuse to assist in illegal conduct and provides guidance to 
division conduct. This section is not intended to prohibit disclosure of, for 
example, public record information regarding a specific claim to a newspaper 
reporter, an insurer seeking the names o f  employers who are uninsured for 
purposes o f soliciting contracts to provide workers' compensation insurance 
(as these employer coverage status is not in respect o f  a claim), or an 
investigator for a law firm representing an injured worker asking, pursuant to 
a valid discovery order or other authorized discovery process, for infomiation 
regarding other claims that arc relevant to an on-going claim for 
compensation. This provision does not alter other subsections providing that 
medical and vocational reemployment records in a claim are not public 
records.

Section 29 repeals and reenacts AS 23.30.122, relating to determinations o f the
credibility o f witnesses. As provided by the former statute, the board has the 
sole power to determine credibility o f witnesses, but the amendment removes 
language relating to the conclusiveness o f  the board's findings regarding the
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weight o f the evidence. The amendment coordinated with the commission's 
role as appellate reviewer as proposed in SB 130. However, the text o f  the 
amendment was not changed in this committee substitute.

Section 30 creates a new statutory provision, AS 23.30.175(b)(5), which "caps"
compensation paid to non-resident recipients at the compensation rate the 
recipient would receive if  residing in Alaska. The effect o f the amendment is 
to allow compensation rates paid to a non-resident to decrease by cost o f  
living adjustments for the recipient's area o f  residence, but caps any increase 
due to a cost o f living adjustment in the recipient’s area o f  residence so that 
the recipient's compensation rate docs not exceed what the recipient would 
receive in Alaska.

Section 31 amends AS 23.30.175(c) to transfer the authority to provide cost o f  living 
comparisons from the board to the departmen and to replace annual 
redeterminations o f cost o f living comparisons with redctcrminations every 
three years.

Section 32 amends AS 23.30.205(e) to replace the commissioner with the director for 
receipt o f notice o f award or adjudication respecting the second injury fund.

Section 33 adds a new subsection (g) to AS 23.30.20o setting a final deadline for filing o f  
claims for reimbursement against the second injury fund, thus limiting the 
fund's liabilities and phasing out the fund. The fund is granted a period in 
which to accept or claims filed, and pending claims may be included by 
decision by the board.

Section 34 adds a new section providing for coordination o f certain disability benefits 
and workers' compensation payments. For employees benefiting under 
AS 39.35 or AS 14.25, the employer's liability for total disability 
compensation under AS 23.30.180 or AS 23.30.185 is limited to the lesser o f  
the difference between the employee's spendable weekly wages and the 
disability benefits the employee payable to the employee under AS 14.25.130, 
or AS 39.35.400 or 39.35.410 or the maximum compensation rate. The intent 
is that the combined workers' compensation and disability benefit should not 
exceed the employee's after tax wages, and that an "off-set" is allowed for 
disability benefits against workers' compensation payments. The employee 
whose workers' compensation and disability benefit, combined, do not exceed 
his or her spendable weekly wages should continue to receive the workers' 
compensation to which the employee is otherwise entitled. For employees 
who are not receiving total disability compensation, but who are receiving 
benefits under AS 23.30.041 (k), the employer’s liability is limited to the lessor 
o f  the combination of the AS 23.30.04 Kk) benefit and disability benefits up to 
80 percent o f  the employee's spendable wages or 105 percent o f  the state 
average weekly wage (i.e. AS 23.30.041 (k) benefit). Thus, the disability
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benefit is off-set abainst the employer's liability for AS 23.30.04 l(k) benefits. 
Similar provisions arc also included for employees who are eligible for 
disability benefits from an employer-contributed union or group insurance 
plan or welfare trust, if  the benefit from the plan or trust does not make an off­
set for workers' compensation benefits paid to the employee. The purpose o f  
this provision is to eliminate the circumstance o f  employees receiving 
employer-funded disability benefits and workers' compensation, tax free, that 
together exceed what they would have received, after taxes, had they net been 
injured. This section does not limit the employee's benefits on account o f  
private disability insurance or group disability insurance procured through 
other means (such as member, hip in trade or professional organizations) than 
those specified in this provision.

Section 35 amends AS 23.30.240 to include members o f limited liability companies in
the catch line and replace the director o f the division o f workers' compensation 
for the commissioner as the person approving executive officer waivers.

Section 36 amends AS 23.30.240 to add a new subsection providing that members o f  
limited liability companies are not employees, except at the affirmative 
election o f the company, which must specify the member for the period o f  
coverage. When the coverage lapses, the specified member’s inclusion as an 
employee also lapses and must be affirmatively renewed by the company to 
continue.

Section 37 amends AS 23.30.247(c) to eliminate a reference to the second injury fund.
As provided in sec. 54, this amendment does not take effect until the liabilities 
o f the fund arc fully satisfied.

Section 38 creates a new section relating to fraudulent acts or false or misleading 
statements in workers’ compensation. Provisions for administrative 
reimbursement for benefits obtained through fraudulent acts or false or 
misleading statements, currently in AS 23.30.250(b), are moved to this 
section, and the standard o f proof o f  fraudulent acts or false or misleading 
statements is clarified. The form o f  the statute conforms to modem usage, 
without other change in meaning.

This section also provides civil immunity for a person who furnishes 
information regarding fraud in good faith to law enforcement officials, the 
division, the division o f insurance in the Department o f Commerce,
Community and Economic Development, or an insurer or risk manager o f a 
self-insured employer. The immunity is not extended to those whose liability 
is the result o f reckless, willful or intentional misconduct. In addition, an 
insurer, adjuster, or risk manager is required to report information about 
suspected fraud to the director, and is immune from civil liability for making 
such a report. The provision grants the director authority to investigate reports
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o f  fraud, and, if  die director finds credible evidence o f  fraud, to refer the facts 
to a prjsecutor and to the affected insurer. If the fraud was perpetrated against 
the division, the director may seek an order o f forfeituio against the person, 
precluding the person from future benefits. The director’s investigations are 
made confidential, unless a court directs public inspection. The director is 
given power to obtain information outside the state, thiough other state’s 
officials, and to cooperate with officials outside the state. Definitions arc 
provided o f “fraudulent cets”, which include actions by persons other than an 
employee.

Section 39 amends AS 23.30.250, relating to criminal and civd penalties for fraudulent 
acts or false or misleading statements, and administrative restitution. The 
committee substitute deities the improvements provided by adding definitions 
and modernizing the language o f subscc. (a) provided in the original SB 130 
text. Because subsec. (a) o f  sec. 38 duplicates subsec. (b) o f  AS 23.30.250, 
amended by this section, albeit see. 38 includes some rewording and addition 
o f  the standard o f proof for administrative proceedings, there is a potential for 
considerable confusion by the retaining subsec. (b) in this section. The 
amendments in this section provide additional clarification as to the persons 
subject to the civil and criminal actions in subsec. (a), and to administrative 
reimbursement orders under subsec. (b).

Section 40 amends AS 23.30.250 to add a new subsection providing that a court may 
award compensatory and punitive damages. As noted in footnote 5,
AS 23.30.250(b) as amended in sec. 39, provides an administrative remedy 
before the Board, which may be reduced to a judgment and execution by the 
court However, there is no initial civil action permitted under (b). The 
language referring to a civil action under "(b) o f this section" appears to be a 
typographic error, which should be corrected to prevent confusion.

Section 41 amends AS 23.30.260 to add a new subsec. (b) that provides that an attorney 
may charge up to $300 for cue-time only consultation with a claimant. This 
provision gives statutory authority for a regulation that presently exists 
allowing such fees.

Section 42 amends AS 23.30.395 to add new subsections defining the director, 
department, commissioner, and division.

Section 43 amends AS 37.05.146(c) to include the workers' compensation benefit 
guaranty fund in the list o f accounts within the general fund.

Section 44 amends AS 39.25.l?0(c)( 14) to remove a reference io the board and substitute 
the division as the employer o f  the rehabilitation administrator.

Section 45 repeals AS 23.30.095(0, 23.30.095(7) and z3.30.095(m ). The complete 
provisions of AS 23.30 0 9 5 ( f )  and 23.30.095(m), and portions o f
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AS 23.30.095(0, are now o  rtained in new statutory section AS 23.30.097 
(see sec. 25).

Section 46 repeals sections creating, operating, or relating to the second injury fund: AS 
23.30.015(c), 23.30.040, 23.30.205, 23.30.395(27), and AS 37.05.147(c)( 12). 
The intent is that upon the effective date o f this section (see sec. 54), the 
second injury fund is fully disestablished.

Section 47 creates a new provision o f uncodified law that provides that the cap on rates 
paiu to out o f state claimants shall apply only to injuries occr -ring ifter the 
effective date o f  the provision establishing the cap.

Section 48 creates a new provision o f uncodified law that provides for continuation o f  
effect notwithstanding a transfer o f function from the board to the director or 
the institution o f the commission as an appellate body for workers' 
compensation appeals. This provision also continues in force all regulations, 
orders, decisions, or certificates issued by the board until revoked, modified or 
vacated under the provisions o f  this bill; and continues in effect all contracts, 
rights, liabilities or oblig tions.

Section 49 creates a new provision o f uncodified law permitting the director o f  insurance 
in the Department o f Community and Economic Development and 
Department o f Labor and Workforce Development to proceed to adopt 
necessary regulations to implement this bill, but not before the effective date 
o f the bill.

Section 50 creates a new provision o f uncodified law directing that any money remaining 
in the second injury fund shall be transferred to the general fund. The 
effective date o f  this section is delayed until the full satisfaction o f  the fund's 
liabilities. See sec. 54 o f the bill.

Section 51 creates a new provision o f uncodified law directing the commissioner to
appoint a medical services review committee pursuant to AS 23.30 095(j), as 
amended by this act, to make a study o f provision o f  medical treatment and 
services, and the cost o f such benefits, ard to report its findings to the 
commissioner by March 1, 2007.

Section 52 provides that the "cap" on compensation paid to out-of-state recipients applies 
only to persons injured after the effective date o f the section establishing the 
cap.

Section 53 provides an effective date o f September I, 2005, for the insurance provisions 
(secs. 1-4 o f  the bill), the cap on benefits paid out-of-state recipients, and the 
directive to appoint the medical services review committee.

Section 54 provides a delayed effective date for the repeal o f *hc second injury fund (see 
sec. 46 o f the bill) and amendments to delete references to the second injury



fund. The delayed effective date is the date the commissioner certifies that all 
remaining liabilities ot the fund are satisfied.

Section 55 provides an effective date o f August 1, 2005 for all other p rovnons o f the act.
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S u m m ary  of C SSB  130 P re p a re d  fo r  S e n a te  Ju d ic ia ry  C o m m itte e

T ills leg is la tio n ’s  ie fo m is  are aim ed at le s s e n in g  th e  threat to  jo b s  a n d  b e n e fits  
c a u se d  by In su rance p rem iu m s in crea sin g  at in to lerab le  ra le s . T he re form s are  
c o n s is te n t w ith the o ft-sta ted  leg isla tive  in te n t o f  en su r in g  th e  q u ick , e ffic ien t, 
fair, and  predictable delivery o f in d em n ity  an d  m edical b e n e fits  to  in ju red  
w ork ers at a  reason ab le  c o s t  to their em p lo y ers . T he reform s a d d r e s s  five  
m ajor areas:

P r o te c t in g  W orkers' B e n e f it s  a n d  J o b s

S ec. 21 Em pow er th e D ivision  D irector to im m ed iately  s h u t  d ow n  a n
em ployer u p on  com p letion  o f a n  in vestigation  co n firm in g  lack  o f  
required in su ra n ce . (Page 12-13)

S ec. 21 Em pow er the Board to fin e u n in su red  em p lo y e rs  u p  to
$ 1 .0 0 0 /d a y /e m p lo y e e . (Page 13)

S ec. 2 2  E stab lish  a B en efits G u a ran ty  F u n d  to receive f in es  a s s e s s e d  
aga in st u n in su red  em p lo yers. Perm it the Fund  to u s e  th o s e  fin es  
to pay b en e fits  to in ju red  w ork ers w h o se  em p lo y ers  w ere  
u n in su red  an d  fail to pay. A u th orize the F u n d  to p u r su e  
re im b u rsem en t from th e  u n in su r e d  em ployer. (P ages 14 -15 )

S ec. 2 Protect b en e fits  p a y m en ts from  a n  in su rer’s  in so lv e n c y  by
requiring in -s ta te  d e p o s its  to b a ck  th e  in su rer 's  lo s s  reserv es . 
(P ajes 2-3)

S ec. 3  R elease th e  d ep o s its  to th e  A lask a  In su ra n ce  G u a ra n ty
A ssocia tion , u p on  the in su r e r ’s  in so lv en cy , for p a y m en t o f b e n e fits  / 
to injured w orkers. (Pages 3 -4)

Prepared by the Alaska Department of Labor &  Workforce Development
4/4/2005
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director [BOARD] shall issue a public notice announcing the date selected In the 

department. The requirements o f AS 44.62.010 - 44.62.300 do not apply to the 

selection or announcement of the date under this subsection,

* Sec. 19. AS 23.30.041 (q) is amended to read:
(q) Notwithstanding AS 23.30.012, after medical stability has been determined 

and a physician has predicted that the employee may have a permanent impairment 
that may cause the employee to have permanent physical capacities that are less than 

the physical demands of the employee's job at the time of injury, an employee may 

waive any benefits or rights under this section, including an eligibility evaluation and 

benefits related to a reemployment plan. To waive any benefits or rights under this 
section, an employee must file a statement under oath with the division [BOARD] to 
notify the parties o f the waiver and to specify the scope of benefits or rights that the 

employee seeks to waive. The statement must be on a form prescribed or approved by 

the director [BOARD]. The division [BOARD] shall serve the notice o f waiver on 

all parties to the claim within 10 days after filing. The waiver is effective upon service 
to the party. A waiver effective under this subsection discharges the liability o f the 

employer for the benefits or rights contained in this section. The waiver may not be 

modified under AS 23.30.130.

* See. 20. AS 23.30.080(d) is amended to read:
(d) If an employer fails to insure or provide security as required by 

AS 23.30.075, the board may issue a stop order at the rcuuest of the division 

prohibiting the use of employee labor by the employer until the employer insures or 

provides security as required by AS 23.30.075. The failure of an employer to file 
evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption 

that the employer has failed to insure or provide security as required by AS 23.30.075. 
If an employer fails to comply with a stop order issued under this section, the board 

shall assess a civil penalty of SI.000 a [PER] day. The employer may not obtain a 
public contract with the state or a political subdivision of the state for three years 

following the violation of the stop order.
* Sec. 21. AS 23.30.080 is amended by adding new subsections to read:

(e) If a representative of the department investigates an employer's failure to

CSSB 130(L&C) -12-
N ew  T e x t  U n d e r l i n e d  IDELETED TEXT BRACKETED]

SB0130B



I

2
3
4

5

6

7

8

9

10

II
12

13

14

15

16

17

18

19
20

21

22

23

24

25

26

27

28

29

30

31

24-GSl 1I2\G

file the cvidc ice o f  com pliance  required by A S 23.30.085 and. a f te r  invest iga tion , 

there is substantial evidence that the em ployer failed to insure o r  p ro v id e  securi ty  a s  

required  by AS 23 .30.075, the representative  shall inform the em p loy er .  T he  

rep re sen ted '  c m ay  request the d irector to issue a stop order p roh ib i t in g  the use o f  

em p lo yee  1 ibor by the em ployer until the em p lo yer  insures o r  p ro v id es  secur i ty  as 

required b> AS 23.30.075. The d irector m ay  issue a stop order, w ithou t a  hearing , 

based  on t. e representative's investigation. T he  director shall d is so lv e  a s top  o rd er  

issued un ler this subsection upon receipt o f  substantial evidence *!.:•’ the em p lo y e r  is 

insured c i has p rovided  security as required  by  A S 23.30.075(a). I f  an em p lo y e r  fails 

to com ply  with a stop order issued under  this subsection, the d iv ision  m a y  petition  the 

board  to assess a civil penalty. T h e  board m ay assess a civil p en a lty  o f  $1 ,000  per  

day. An em ployer w ho  is assessed  a  penalty  under this subsection m a y  not obta in  a 

public  contract with the state or a political subd iv ision  o f  the state  for the three years 

fo llow ing violation o f  the stop order.

( 0  I f  an em ployer fails to insure or prov ide  security  as  requ ired  by  

AS 23.30.075, the division m ay  petition the board to assess a c ivil p ena lty  o f  up to 

5 . .000 for each em ployee  for each d ay  an em ployee  is em ployed  w hile  the e m p loy e r  

ailed to ii 're or provide the security  required by  AS 23.30.075. T h e  failure o f  an 

em ployer  to file evidence o f  com pliance  as required  by AS 23 .30 .085  creates  a 

outtable presum ption  that the em ployer failed to insure or p ro v id e  security  as  

. squired by  AS 23.30.075.

(g) If an em ployer fails to pa> a civil penalty  o rder  issued u n d e r  (d), (e), or  ( 0  

o f  this section within  seven days after  the date  o f  service o f  the o rd e r  upon  the 

em ployer, the d irector m ay declare  the em ployer  in default. The d irec to r  shall file a 

certified copy o f  the penalty  order and  declaration  o f  default w ith  the  clerk o f  the 

superior court. The court shall, upon the filing o f  the copy  ol the  o rder  and 

declaration, enter jud gm en t  for the am oun t declared in default i f  it is in accordance  

w ith  law. Anytim e after a dec la ra tion  o f  default, the attorney  general  shall, when 

requested  to do so by the director, take  appropria te  action to ensure  co llec tion  o f  the 

defaulted paym ent. Review  o f  the ju d g m en t  m ay  be had as p rovided  u n d e r  the A laska 

Rules o f  Civil Procedure. Final p roceed ings to execu te  the ju d g m en t  m a y  be had  by
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writ o f execution.
* Sec. 22. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.082. Workers' compensation benefits guaranty fund, (a) The

workers' :ompcnsation benefits guaranty fund is established in the general fund to 
carry out the purposes of this section. The fund is composed of civil penalty payments 
made by employers under AS 23.30.080, income earned on investment of the money 

in the fund, money deposited in the fund by the department, and appropriations to the 
fund. Money appropriated to the fund does not lapse. Amounts in the fund may be 

appropriated lor claims against the fund, for expenses directly related to fund 

operations and claims, and for legal expenses.
(b) Every three months, the Department of Revenue shall provide the division 

with a statement of the activities of, balances in, interest earned on, and interest 

returned to the fund.
(c) Subject to the provisions of this section, an employee employed by an 

employer who fails to meet the requirements o f AS 23.30.075 and who fails to pay 

compensation and benefits due to the employee under this chapter, may file a claim for 

payment by the fund. In order to be eligible for payment, the claim form must be filed 

within the same time, and in the same manner, as a workers' compensation claim. The 

fund may assert the same defenses as an insured employer under this chapter.

(d) If the fund pays benefits to an employee under this section, the fund shall 

be subrogated to all of the rights of the employee to the amount paid, and the 
employee shall assign all right, title, and interest in that portion of the employee's 

workers' compensation claim and any recovery under AS 23,30.015 to the fund. 
Money collected by the division on the claim or recovery shall be deposited in the 

fund.
(e) If the money deposited in the fund is insufficient at a given tine to satisfy 

a duly authorized claim against the fund, the fund shall, when sufficient money has 
been deposited in the fund and appropriated, satisfy unpaid claims in the order in 

which the claims were originally filed, without interest.
(0  The division may contract under AS 36.30 (State Procurement Code) with 

a person for the person to adjust claims ugainst the fund. The contract may cover one
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1 or more claims.
2 (g) In this section, "fund" means the workers’ compensation benefits guaranty

3 fund.
4 * Sec. 23. AS 23.30.095(j) is amended to read:
5 (j) The commissioner shall [BOARD MAY] appoint a medical services

6 review committee, or contract with an existing organization in the state or another

7 state, to assist and advise the department and the board in matters involving the

8 appropriateness, necessity, and cost of medical and related services provided under

9 this chapter.
10 * Sec. 24. AS 23.30.095 is amended by adding new subsections to read:
i 1 (n) A generic drug product must be used when dispensing a drug product to an

12 employee under this chapter unless the prescribing physician provides justification in

13 writing explaining the medical necessity for the name-brand drug product. The

14 department, by regulation, shall establish a preferred drug list and a procedure for

15 establishing medical necessity to depart from the list and to use a name-brand drug

16 product. In this subsection, "generic drug product" has the meaning given the term

17 "equivalent drug product" in AS 08.80.480.
18 (o) For purposes of this chapter, the medical treatment or service that the

19 nature of the injury or the process of recover)' requires under (a) of this section means
20 treatment or service that is within the recommended guidelines set out in the American

21 College of Occupational and Environmental Medicine’s Occupational Medicine

22 Practice Guidelines in effect at the time the treatment or service is provided. The

23 American College of Occupational and Environmental Medicine’s Occupational

24 Medicine Practice Guidelines shall be presumed correct on the issue o f the nature

25 extent, and scope of medical treatment or services. For an injury not covered by the

26 American College of Occupational and Environmental Medicine’s Occupational

27 Medicine Practice Guidelines, the treatment or service shall be in accordance with

28 standards based on other scientific, evidence-based medical treatment guidelines

29 generally recognized by the national medical community and adopted by the board by
30 regulation, and those standards shall also be presumed correct on the issue of the

3 1 nature, extent, and scope of medical treatment or services.

i
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1 reemployment benefits and job dislocation benefits; relating to coordination of workers'

2 compensation and certain disability benefits; relating to division of workers'

3 compensation records; relating to release of treatment records; relating to an employer's

4 failure to insure and keep insured or provide security; relating to workers’

5 compensation proceedings; providing for a maximum amount for the cost-of-living

6 adjustment for workers' compensation benefits; relating to attorney fees with respect to

7 workers' compensation; providing for the department to enter into contracts with

8 nonprofit organizations to provide information services and legal representation to

9 injured employees; providing for administrative penalt j s  for employers uninsured or

10 without adequate security for workers' compensation; relating to fraudulent acts or

11 false or misleading statements in workers' compensation and penalties for the acts or

12 statements; providing for members of a limited liability company to be included as an

13 employee for purposes of workers' compensation; establishing a workc s' compensation

14 benefits guaranty fund; relating to the second injury fund; making conforning

15 amendments; providing for a study and report by the medical services review

16 committee; and providing for an effective date."

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

18 * Section 1. The uncodified law of the State of Alaska is amended by adding a new section

19 to read;
20 LEGISLATIVE INTENT. It is the intent of the legislature by secs. 2 - 4 o f this Act

21 (1) to reform the workers' compensation system in Alaska to ensure the

22 continued payment of benefits in the event of an insurer insolvency; and
23 (2) to reduce the overall costs of workers’ compensation premiums to

24 employers.
25 * Sec. 2. AS 21.09.090 is amended by adding new subsections to read:

24-GS1112\G
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(?) In addition to and separate from the deposit required under (b) o f this 
section, an insurer that is authorized to transact workers' compensation and employer's 

liability insurance as defined in AS 21.12.070(a)(3) shall deposit in this state, through 
the director, for the protection of persons in this stale covered by workers' 

compensation insurance issued by the insurer, an amount not less than the greater of

(1) S 100.000; o'
(2) an amount equal to the sum of the following less any credit for 

reinsurance that the insurer may take under (1) of this section:
(A) the aggregate of the present value at four percent interest of 

the total determined and estimated future loss and loss expense payment upon 
each claim incurred under a policy written in this state more than three years 

before the date of computation; and
(B) for each of the three years before the date o f computation, 

65 percent of the earned premium for the year less each loss and loss expense 
payment made upon a claim incurred in the corresponding year, except that the 

amount for any year may not be less than the present value at four percent 

interest of the total determined and estimated future loss and loss expense 
payment upon each claim incurred under a policy written in this state that year,

(f) In calculating the deposit amount required under (c)(2) of this section, an

insurer may take a credit for reinsurance if the reinsurer has deposited in trust in this 

state, through the director, an amount at least equal to the credit to he taken, and not 

less than the aggregate of all credits taken by each insurer under this subsection.

* Sec. 3. AS 21.24.130 is amended by adding a new subsection to read:
(0  If an insurer is found to be insolvent bv a proceeding under AS 2 1.78 or by 

a court of competent jurisdiction in another state, the director shall take control of the 

insurer’s deposit made under AS 21.09.090(c). The deposit assets shall be released, at 

the discretion of the director, to the Alaska Insurance Guaranty Association 

(AS 21.80) to reimburse for a valid loss and loss expense claim payment made by the 
association that is within the purpose of the deposit. The director shall pay the 
remaining deposit assets to the receiver, conservator, rehabilitalor, or liquidator of the 

insurer, or to another properly designated official who succeeds to the management

SB0130B -3- CSSB 130( L&C)
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and control of the insurer's assets, after the director determines that all loss and loss 
expense liabilities have been paid that were incurred on the insurer’s policies written in 

this state for which the deposit was required.
* Sec. 4. AS 21.39.155(a) is amended to read:

(a) The director may require insurers, except a reciprocal insurer formed [BY 
AND INSURING ONLY A GROUP OF MUNICIPALITIES OR NONPROFIT 

PUBLIC UTILITIES] under AS 21.75 [OR A RECIPROCAL INSURER FORMED

UNDER AS 21.75 TO PROVIDE MARINE INSURANCE], as a condition of writing

a line of insurance dealing with medical malpractice or workers' compensation, to 

participate in an assigned risk pool if the director finds that mandatory carrier 

participation is in the public interest.

* See. 5. AS 23.05.067(a) is amended to read:
(a) Each insurer providing workers' compensation insurance and each 

employer who is self-insured or uninsured for purposes of AS 23.30 in this state shall 

pay an annual service fee to the department for the administrative expenses o f the state 
for workers' safety programs under AS 18.60 and the workers' compensation program 

under AS 23.30 as follows:
(1) for each employer,

(A) except as provided in (b) of this section, the service fee

shall be paid each year to the department at the time that the annual report is

required to be filed under AS 23.30.155(ni) or (n); and
(B) the service fee is 2.9 percent of all payments reported to the 

Alaska Workers' Compensation Board jndcr AS 23.30.155(m) or (n) [, 

EXCEPT SECOND INJURY FUND PAYMENTS]; and

(2) for each insurer, the director o f ihe division of insurance shall,

under (e) of this section, deposit from funds received from the insurer under

AS 21.09.210 a service fee of 1.82 percent of the direct premium income for workers' 
compensation insurance received by the insurer during the year ending on the 
preceding December 31, subject to all the deductions specified in AS 21.09.210(b).

* Sec. 6. AS 23.30 is amended by adding a new section to read:
Sec. 23.30.001. Intent of the legislature and construction of chapter. It is
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Q u ick er  and  M ore E f f ic ie n t  R e so lu t io n  o f  D isp u te d  B e n e f it s  C la im s

S ec. 41 Legalize private a tto rn ey s’ receip t o f a o n e-tim e co n su lta U o n  fee up
to $ 3 0 0  to  a d v ise  injured w ork ers ab o u t b en e fits  m a tters . (Page 
26) ^

S ec. 9  Allow th e D epartm en t o f Labor & W orkforce D ev e lo p m en t to
con tract w ith  non-profit o rga n iza tio n s to provide in form ation  and  
legal a s s is ta n c e  to  injured w ork ers u n a b le  to ob ta in  private  
co u n se l. (Page 6)

Sec. 9  Perm it W orkers' C om p en sa tion  Board to d e leg a te  a u th o r ity  to
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conduct, is guilty o f theft by deception as defined in AS 11.46.180, and may be 

punish* d as provided by AS II .46.120 - 11.46.150.
(b) If the board, after a hearing, finds that a person has obtained compensation, 

medical treatment, or another benefit provided under this chapter, or that a provider 

has received a navment, by knowingly making a false or misleading statement or 
representation for the purpose of obtaining that benefit or payment, the board shall 

order that person to make full reimbursement of the cost of all benefits and payments 
obtained. Upon entry of an order authorized under this subsection, the board shall also 

order that person to pay all reasonable costs and attorney fees incurred by the 
employer and the employer's carrier in obtaining an order under this section and in 

defending any claim made for benefits under this chapter. If a person fails to comply 
with an order of the board requiring reimbursement o f compensation and payment o f 

fn'-’-; and attorney fees, the employer may declare the person in default and proceed to 

col'ect any sum due as provided under AS 23.30.170(b) and (c).

* Sec. 40. AS 23.30.250 is amended by adding a new subsection to read:
(c) A court may provide compensatory and punitive damages and attorney 

fees to a prevailing party in a civil action under (a) or (b) of this section.

* Sec. 41. AS 23.30.260 is amended by adding a new subsection to read:
(b) Notwithstanding AS 23.30.145 and (a) of this section, approval of a fee is 

not required if the fee does not exceed $300 and is a one-time-only charge to an 

employee by an attorney licensed in this state who performed legal services with 

respect to the employee's claim but did not enter an appearance

* Sec. 42. AS 23.30.395 is amended by adding new paragraphs to read:
(35) "commissioner" means the commissioner of labor and workforce

development;
(36) "department" means the Department o f Labor and Workforce

Development;
(37) "director" means the director o f the division of workers' 

compensation in the department;
(38) "division" means the division of workers' compensation in the

department.
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* See. 9. AS 23.30.005 is amended by adding new subsections to read:
(m) The department may, in its discretion, contract with a nonprofit 

organization to provide information services and legal representation to employees in 

proceedings under this chapter.
(11) The board may by regulation delegate authority to the director to assist the 

board in administering and enforcing this chapter.

* See. 10. AS 23.30.012 is amended to read:
See. 23.30.012. Agreements in regard to claims, fa] At any time after 

death, or after 30 days subsequent to the date of the injury, the employer and the 
employee or the beneficiary or beneficiaries, as the ease may be, have the right to 

reach an agreement in regard to a claim for injury or death under this chapter [IN 

ACCORDANCE WITH THE APPLICABLE SCHEDULE IN THIS CHAPTER], but 
a memorandum of the agreement in a form prescribed by the director [BOARD] shall 

be filed with the division [BOARD]. Otherwise, the agreement is void for any 
purpose. Except as provided in (h) of this section, an agreement filed with the 

division discharges the liability of the employer for the compensation, 

notwithstanding the provisions of AS 23.30.13(1. 23.30.160, and 23.3fl.245. and is 

enforceable as a compensation order.
(h) If the claimant or beneficiary is not represented In  an attorney 

licensed to practice in this state or the beneficiary is a minor or incompetent, the 
agreement shall he reviewed In  a panel of the hoard. If approved by the board, the 

agreement is enforceable the same as an order or award of the board and discharges 

the liability o f the employer for the compensation notwithstanding the provisions of 
AS 23.30.130, 23.30.160. and 23.30.245. The agreement shall be approved by the 

board only when the terms conform to the provisions ol this chapter and, if it involves 
or is likely to involve permanent disability, the board may require an impartial medical 

examination and a hearing in order to determine whether or not to approve the 
agreement. A [THE BOARD MAY APPROVE] lump-sum settlement may lie 
approved [SETTLEMENTS] when it appears to be to the best interest of the 

employee or beneficiary or beneficiaries.

* Sec. 11. AS 23.30.015(e) is amended to read:
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