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S p o n s o r  S t a t e m e n t  

SB 127 -  E xecutive B ranch E thics A ct Revisions

SB 127 is a responsible step towa^1 making the Executive Branch Ethics Act 
clearer, easier to understand, and easier to follow. The bill would fix three 
problems with the current Ethics Act.

First, the bill sets a clear financial line for executive branch employees’ persanal 
financial holdings. The bill declares that a financial holding is “insignificant” only 
if  it is less than $5000 or 1% or a company’s stock, whichever is less. This 
definition, which is missing under current law, lets executive branch employees 
know exactly where they can, and cannot, be involved in state decisions that would 
affect their personal investments.

SB 127 also broadens the definition o f “official action” to include most o f the day- 
to-day work activities performed by executive branch employees. This is a key 
definition: state employees should not be able to use their state offices to benefit 
their pocketbooks, and then claim that their acts were not “official.” If an 
em ployee’s act is within the scope o f  the em ployee’s work performance, then it 
counts as “official” under SB 127.

Finally, the bill removes a potential loophole by removing an “or” from the current 
law. The current law declares that there is no violation o f the law if  a public 
officer’s personal or financial interest is “insignificant, or of a type that is 
possessed generally by the public or a large class o f  persons to which the public 
officers belongs.” The wording o f  the current law is unfortunate. An executive 
branch employee could have $1,000,000 worth o f stock in a company that directly 
benefited from the em ployee’s official actions. But if the same employee also had 
an interest possessed generally by the public, then the “or” would work to absolve 
the employee o f wrongdoing. Such a situation might arise for employees that deal 
with the Permanent Fund investments, for example.

The state’s ethics laws should be clear to executive branch employees, and to the 
public those employees serve. Please join me in supporting SB 127.

M a r c h  1 7, 2 0 0 5
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W a l k e r  &  L e v e s q u e ,  L L C
Attorneys at Law

731 N Street 
Anchorage. AK 99501

(907) 278-7000 J Fax (907) 278-7001

Harbor Court, Suite 204 
P. 0 Box 872 

Valdez, Alaska 99686 
(907)836-2225

E-mall- bHI-wwa@alt.net

April 11,2005

Senator Gene Therriault 
State Captiol, Rm 111 
Juneau, AK 99801-1182

RE: S.B. 128
Our File No. 925-258

Dear Senator Therriault:

This letter Is drafted In response to “Legal Brief Analyzing S B. 128,” by Bob 
Hicks, Vice-Chair of the Local Boundary Commission (the ‘LBC" or 'Commission"), 
submitted to the legislature on April 7, 2005 by letter of Darrol Hargraves, 
Commissioner of the LBC (the *LBC Memo"). In rebuttal we make the following points.

The LBC Memo first discusses whether S.B. 128 is intended: (i) to restrict LBC 
authority to use the legislative review process to effectuate a borough incorporation, or 
(il) to change 44 33 812(a)(3) from a mandatory provision to a discretionary one without 
implementing any change in potential petitioners (i.e., make LBC review of a boundary 
change under the statute optional). It is our understanding that the express purpose of 
S.B. 128 is to clarify that the LBC may not use legislative review to incorporate 
boroughs

There are two related but separate, sources of authority allowing the LBC to use 
the “legislative review’ process. Under AS 44.33.812(a)(3) and (b)(2), after considering 
a 'local government boundary change" requested of it by the legislature, the 
Commissioner of Commerce, Community, and Economic Development, or a political 
subdivision of the state, the LBC can present to the legislature during the first 10 days 
of a regular session a proposed local government boundary change. If both houses of 
the legislature do not by a majority reject the proposed change in 45 days, it goes into 
effect. This procedure has Its roots in, and is a codification of, a process provided for in 
the second source of legislative review authority, art. X, § 12 of the Alaska constitution. 
The problem with applying these two provisions to borough incorporation, however, is 
that it is unclear whether a “local government boundary change,” either under AS 
44.33.812(a)(3) or art. X,  ̂ 12, induces borough incorporation. For instance, the 
Supreme Court has held that the legislature's power to control borough incorporation

•
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comes not from art X, § 12 but from art. X, § 3 of the state constitution, indicating that 
borough formation was not induded in the § 12 meaning of boundary change. Mobil Oil 
Coro, v. Local Boundary Comm'n. 518 P.2d 92 (Alaska 1974).

The Commission has taker, the internal position that it has both statutory and 
constitutional authority to unilaterally create boroughs through the legislative review 
process. Dan Bockhorst & Jeanne McPherren, Methods bv Which Borough 
Governments in Alaska Mav Be Incorporated 10-19 (August 2004) (an LBC advocacy 
piece where its staff lays out the theory that borough incorporation is a boundary 
change subject to legislative review under both the constitution and Title 44, available at 
<ftp://ftp.dcbd.dced.state.ak.us/DCBD/LBC_Pubs/Methods_August_2004.pdf>). 
However, the LBC recognizes hat It Is on questionable legal ground, so in the past has 
supported legislation that unquestionably gives it the power under law to do so.
S.B. 48, 22nd Leg., 1st Sess. (Alaska 2001). After all, even If the borough incorporation 
is not a 'local government boundary change" under art X, § 12, the legislature, using its 
power under art. X, § 3, could grant the Commission authority to apply legislative review 
to borough formation because, "Section 3 vests in the legislature power to prescribe 
procedures for borough incorporation without restriction." Mobil Oil. 518 P.2d at 103. 
Interestingly in 2001 It appears the LBC admitted it did not have, under the current 
regime in Title 44, authority to use legislative review to create boroughs. Testimony on 
S.B. 48 Before the Comm, on Communltv & Regional Affairs. 22nd Leg., 1st Sess. 
(Alaska 2001) (statement of Kevin Waring, Chairman, LBC) (“Under current law, a 
petition for borough incorporation can only be Initiated voluntarily by residents of a 
proposed borough."). Having failed to gamer express legislative authority to form 
boroughs via legislative review, the LBC has adopted a broad Interpretation of its 
organic authority and put forward the legal arguments presented in Bockhorst & 
McPherren, and reiterated in the LBC Memo, that “local government boundary change" 
in both Title 44 and art. X, § 12, do include borough incorporation.

We believe, however, that the better interpretation of the relevant law is that the 
LBC does not have either statutory or constitutional power to form boroughs via the 
legislative review process. In the LBC Memo it relies on Fairview Pub. Util. Dist. v. 
Anchorage. 368 P.2d 540 (Alaska 1962), and Oesau v. City of Dillinoham. 439 P.2d 
180 (1968), which deal respectively with city annexation and city dissolution and 
annexation. Although there are policy statements that support the Commission's 
position, a definitive answer cannot be divined from the scant case law and the records 
from the Constitutional Convention whether a ‘ local government boundary change" 
under the constitution or Title 44 Includes borough incorporation. That is why we feel it 
is not only appropriate, but necessary, for the legislature to weigh In on the subject and 
state that it does not consider borough incorporation a boundary change. The LBC has 
relied on legislative record to support its position that incorporation is a boundary 
change and the legislature should clarify its stance. See Bockhorst & McPherren at 13 
(“It is also noteworthy that the Legislature considers the term ‘boundary change’ to 
include incorporation.’).

ftp://ftp.dcbd.dced.state.ak.us/DCBD/LBC_Pubs/Methods_August_2004.pdf
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Finally, the LBC Memo argues that S.B. 128 unconstitutionally tampers with the 
legislative review process. We find this position untenable. Either the LBC’s authority 
to incorporate boroughs Is solely statutory, in which case the legislature can expand or 
contract that LBC power at Its discretion pursuant to art. X, § 3, or it is both statutory 
and constitutional, meaning LBC authority to Incorporate boroughs exists wholly outside 
of current Title 44. Under the latter interpretation, if current AS 44.33.812(a)(3) has 
been previously interpreted as allowing the LBC to Incorporate boroughs pursuant to a 
statutory grant of authority, ihen that would have been In addition to any im, 'icit 
constitutional authority the LBC has to do the same under § 12. Thus S.B. 128 would 
clarify that the LBC does not have power to incorporate a borough under law; any 
constitutional authority pursuant to § 12 would not be affected (of course we believe, as 
stated above, that the LBC does not have constitutional authority to use legislative 
review to form boroughs;.

We would be pleased to provide further input or assistance on this issue should 
you find that helpful.

Sincerely,

WALKER & LEVESQUE, LLC
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550 W est Seventh Avenue, Suite 1770 • A nchorage, AK 99501 
Telephone: 907-269-4560 • Fax: 907-269-4539

April 7, 2005

The Honorable Ralph Seekins 
Chair
Senate Judiciary Co: nittee 
State Capitol, Room 125 
Juneau, Alaska 99801-1182

Dear Senator Seekins:

This is to follow up my testimony at the April 6 Senate Judiciary 
Committee hearing on SB 128. I inadvertently made a couple of 
incorrect statem ents. By copy of this letter to all members of the 
Committee, 1 am setting the record straight and offering my sincerest 
apologies.

Additionally, I am providing you and each member of the Committee with 
a copy of the legal review and analysis of SB 128 prepared by Bob Hicks, 
Vice-Chair of the Commission.

The first point that 1 wish to clarify concerns the status of the prospective 
proposal to form a borough encom passing Prince William Sound. That 
matter is addressed in detail on pages 49 -  62 of the Com m ission’s 2005  
report to the Legislature. As indicated in that report, the locally elected 
Council of the City of Whittier adopted a resolution last August 
requesting that the Commission consider incorporation of a borough 
encom passing Prince William Sound. (The elected officials of the City of 
Cordova passed a similar resolution in March of this year.)

As also noted in the 2005 report, the Commission asked the Department 
of Commerce, Community, and Economic Development to prepare a 
petition in order that the Commission could carry out its duty to 
consider the proposal. Doing so, in the Commission’s view, does not 
constitute advocacy. The Commission specifically stated in its request to 
the Department that it should preserve the quasi-judicial integrity of the 
Commission in the matter by

. . . using staff and attorneys other than those persons 
currently assigned to work with the Local Boundary
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Commission, and isolating the Local Boundary Comm ission  
staff and attorneys from this process in a manner that 
preserves the integrity of the quasi-judicial role of the 
Commission and its staff in later investigations, analyses, 
hearings and reports pertaining to the petition, responsive 
briefs, comments, and reply briefs.

Please note that under authority of AS 44.33.812(a)(3), the Commissioner 
of the Department has previously petitioned the Local Boundary 
Commission for other boundary changes. Those have included at least 
one borough detachment that was essential to the formation of the 
Northwest Arctic Borough and five city dissolutions.

The discussion of the topic in the 2005 report concludes with the 
statem ent, “A petition for incorporation of a Prince Wilnam Sound  
borough has not yet been filed with the LBC.” That rem ains the case 
today.

If a Prince William Sound borough incorporation petition is filed with the 
Commission, there will be substantial opportunity for public input. As a 
result of such input and deliberation by the Commission, the 
Commission may amend the petition. It is not uncommon for the 
Commission to do so in matters that come before it.

The second clarification that I wish to make is the exchange yesterday 
about the extent to which the Commission has been involved in 
legislative matters in the past.

I simply misspoke when 1 said that it is not typical for the Local 
Boundary Commission 10 be involved in legislative matters. What 1 was 
thinking and what 1 meant to say was that it is not typical for the 
Commission to be involved in op losing a particular legislative proposal 
as we find ourselves doing this year with regard to SB 128 and HB 133. 
The Com m ission’s staff has informed me that there have been more than 
125 proposals submitted by the Commission to the legislature under 
Article X, Section 12 over the past 46 years.

Further, beginning with the First Alaska State Legislature, the 
Commission has often taken the initiative to make relevant 
recommendations in its annual reports to the legislature. Moreover, it is 
not uncommon for legislators to ask the Commission for input or 
comment on a particular matter relevant to the creation or alteration of
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local governments. I sincerely regret any m isunderstanding over my 
inadvertent comment yesterday. Since I failed to make the point I had 
intended to express, I stand corrected and apologize.

The written legal analysis of SB 128 prepared by Commissioner Bob 
Hicks is attached. To avoid any ambiguity, the views expressed in that 
legal analysis represent those of the Commission, not ju st Commissioner 
Hicks. On March 25, the Commission adopted a motion to oppose SB 
128 and directed Commissioner Hicks and me to represent the entire 
Commission on the matter.

Sincerely,

Darroll Hargraves 
Chair

Enclosure 

cc w /enc.
Senator Huggins, Vice-Chair, Senate Judiciary Committee 
Senator Therriault, Senate Judiciary Committee member 
Senator French, Senate Judiciary Committee member 
Senator Guess, Senate Judiciary' Committee member



LEGAL BRIEF ANALYZING SB 128 
By Bob Hicks, Vice-Chair, Local Boundary Commission

Introduction

This legal brief consists of three sections, and three Appendices.

The first section reviews and analyzes the ambiguity of SB 128.

The second section reviews and analyzes the unconstitutionality of SB 128.

The third section analyzes a common misinterpretation of a particular Alaska Supreme 
Court decision pertaining to the question of whether carving a new borough from the 
Unorganized Borough is a “boundary' change” within the meaning of Art. X. §12 of the 
Alaska Constitution.

The three Appendices arc legal abstracts of three relevant decisions by the Alaska 
Supreme Court, separating the many pages o f Supreme Court opinions into component 
parts,

Section I. Does SB 128 attempt to restrict use of the legislativc-review method in 
Title 44, in favor of using the local option election methods in Title 29 for creation of 
boroughs; or does SB 128 simplv change a m andatory provision to a discretionary 
provision for the LBC without affecting anv change in potential petitioners?

AS 44.33.812(a) states in part that the Local Boundary' Commission (“LBC”) shall 
“consider a local government boundary' change requested of it by the legislature, the 
commissioner... or a political subdivision of the state....” SB 128 amends that statement 
to provide that the words “ ’boundary change’ may not be construed to include a borough 
incorporation.”

In a press release dated March 3, 2005, the sponsor of SB 128 reported that the bill was 
designed “to clarify that new boroughs arc not to be created by agency personnel of state 
government.” The press release concludes with the opinion that proposed boroughs 
“should emanate from the local level up. not from the top of the government pyramid 
down."

On March 21. 2005, during a meeting of the Senate Community and Regional Affairs 
Standing Committee, the sponsor stated that SB 128 would “increase local public 
participation with regard to creating new boroughs” and it would “clarify that the Local 
Boundary Commission (LBC)... doesn’t have the authority to create an entirely new 
government.” Mr. Stancliff then stated “that although Title 29 procedures arc typically 
followed when a new borough is formed this [the Whittier-Cordova initiative opposed by 
Valdez] is a first attempt to use the legislative review process, authorized in Title 44. to 
influence borough formation.”



In both of the above contexts, the drapers o f SB 128 expressed their clear intent that, by 
defining borough incorporation out of the concept of a “boundary change,” SB 128 would 
restrict the LBC from receiving petitions for incorporation of boroughs through the 
legislative review method, whenever those petitions originated with the legislature, the 
commissioner or any political subdivision in Alaska.

On April 6, during testimony befue the Senate Judiciary Committee, Mi. Stancliffno 
longer described SB 128 as a bill to restrict use of the lcgislative-review method in Title 
44, in favor of using the lo^al option election methods in Title 29 for creation o f 
boroughs. Instead, his testimony acknowledged the constitutional latitude given the LBC 
in Art. X, §12, and he re-characterized SB 128 as a bill eliminating the mandatory “shall” 
from legislation pertaining to the LBC use o f the constitutional legislative-rcview 
process.

However, Mr. Stancliff did not explain why SB 128 assumes this new LBC-defendcr role 
only for borough incorporation. If the “shall” language of AS 44.33.812(a) is indeed 
unconstitutional, SB 128 should not simply exclude “borough incorporation” from the 
legal meaning of “boundary change,” but should amend AS 44.33.812(a)(3) to remove it 
from the mandatory “shall” of subsection (a) and replace it in the discretionary' “may” of 
subsection (b).

SB 128 is indeed poorly drafted, and susceptible of differing interpretations. Given 'he 
sponsor's earlier press release and testimony, one would conclude that SB 128 was 
designed to tell the LBC it “doesn’t have the authority to create an entirely new 
government," and that borough incorporation “should emanate from the local level up, 
not from the top of the government pyramid down." In short, SB 128 was designed to 
prevent the commissioner and all political subdivisions of the state from submitting to the 
LBC a petition for incorporation of a borough by the constitutional legislative-review 
method.

An alternative interpretation has been offered by the Director of Legal Services, Division 
of Legal and Research Services, Legislative Affairs Agency: “The bill docs not prohibit 
the Local Boundary' Commission from considering a borough incorporation requested of 
it by any entity if it chooses to do so.” If that is the case, why enact SB 128? If the 
reason to enact SB 128 is to correct an unconstitutional “shall" mandate, why make that 
alleged correction only for borough incorporation and not for city incorporation or for 
municipal dissolutions? If the reason to enact SB 128 is to correct an unconstitutional 
“shall,” why not do that correction cleanly by moving sub-subsection (3) out of 
subsection (a) and into subsection (b)?

At best, SB 128 creates a legal quagmire of ambiguity in meaning. At worst, SB 128 will 
enter the courts with one party advocating the restrictive purpose in the ncu's release and 
earlier testimony, while another party advocates the implausible interpretation that SB 
128 in effect changed a “shall” to a “may,” and really does not restrict the commissioner



and political subdiv isions from  filing  petitions for legislative rev iew  o f  incorporations o f  
boroughs.

It is clear that, before  rece iv ing  a legal interpretation, the d rafters in ten d ed  that SB 128 
w ould  prohib it the LB C  from  u sin g  the legislative review  m ethod  fo r  incorporating  
boroughs w henever the petitio n  o rig ina tes w ith  the leg isla ture , the C o m m issio n er o r a 
political subdiv ision .

H ow ever, ano ther in terpre ta tion  o f  the am endm ent is that SB 128 d o es  not affirm atively  
p roh ib it the LB C from  c o n s id e rin g  such a request as a “boundary  c h a n g e .” ' SB 128 
sim ply  rem oves the m andate  w h en  borough  incorporation w ould re su lt from  such a 
petition. U nlike every th ing  else  in A S 44.33 .812(a), w hich carries a  com m anding  decree, 
w ith  the w ord “sha ll,” SB 128 loosens, lessens and relaxes the m an d a te  in the  full context 
o f  A S 44 .33 .812(a).2 The L B C  is no  longer required to consider a req u est for borough 
incorporation  as a “boun dary  ch a n g e ” w hen it originates in the leg isla tu re , from  the 
C om m issioner, or from  a p o litica l subdivision.

T hat interpretation m ight in fact b e  palatable  to the jud ic ia ry  fo r tw o  reasons. First, it is 
the only legally  reasonable  in te rp re ta tion  because no law  enacted  b y  the  leg isla tu re  can 
ever change the A rt. X, §12 constitu tion a l pow er vested in the L B C  to  consider any 
boundary  change and subm it it to  leg isla tive review . T he on ly  w ay  to  change that 
legislative rev iew  m ethod fo r b oun dary  changes is through an am en d m en t to our 
C onstitu tion.

Secondlv, courts w ill w ork hard  to  find statu tes consistent w ith constitu tio na l law rather 
than declare a statute uncon stitu tiona l. The C ourt w ill say tha t A rt. X , §12 o f  the A laska 
C onstitu tion  em pow ers the  L B C  to  consider “any proposed local g o v ern m en t boundary 
change” for leg islative rev iew  w itho u t p rio r restraint from  the leg isla tu re , that th 
constitu tional leg isla tive-rev iew  m ethod  for borough incorporation  d o es  not 
d isenfranch ise  the leg isla tu re , and  that the  only w ay to m ake SB  128 constitu tional is to 
p resum e that no p rio r restra in t w as in tended  by the legislature.

In sum m ary, SB 128 is very  p o o rly  drafted. Its intent is at best am b ig uou s. I f  it truly was 
intended to change a mandate to a discretionary decision within the LBC, then it should 
be amended to move A s 44.33.812(a)(3) into the discretionary> AS 44.33.812(b). The

1 However, argument fo llow in g  the lin e  o f  rea; m ing by the A la ska  Supreme C o u rt in  Yakutai m ight lead to 
a contrary interpretation. W here the firs t two o l three sentences o f  a statute ana lyzed  in that case contained 
the mandatory "sh a ll."  and the th ird  sentence contained the discretionary “ m ay," the Court insisted upon 
reading the th ird "m ay" sentence " in  con text" w ith  the first two "sh a ll”  sentences. In analogous reasoning, 
the "m ay" p rov is ions o f  subsection (b), w hen read in context w ith the “ sh a ll"  p ro v is io n s  o f  subsection (a), 
m ight lead to a com m on sense fu ll-con tex t interpretation o f  the S B  128 q u a lif ie r  as a p roh ib it ion  rather than 
a loosening, lessening o r re laxation  o f  the mandate.
2 Bu t see, U SSR & M , where the Suprem e Court recognized “ that the duties im posed upon the com m ission in 
subsection (a) [ o f  the predecessor statute] are mandatory, and those in subsection (b) d iscretionary ." (141- 

42)
3 In K eane  the Court reaffirm ed
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language constru ing  the  m ean ing  o f  “boundary change”  to  exc lude  borough  incorporation 
is unnecessary  and o n ly  a partia l solution ignoring  city  in co rp o ra tio n  and all dissolutions.

The fo llow ing  ana lyses assu m e that SB 128 w as instead  in tend ed  -  as the original press 
release and testim ony  sta ted  -- to restrict use o f  the  leg is la tiv e -rev iew  m ethod  in Title 44, 
in favor o f  using  the  local op tion  election m ethods in T itle  29  for creation  o f  boroughs.
As such, SB 128 is uncon stitu tio na l.

Section II. Where the Art. X. §12 legislative-review method i: operative by its 
constitutional language without enabling legislation, can the Legislature (SB 128) 
virtually extinguish that legislative-review method for boundary changes whenever 
a boundary change involves incorporation of a borough?

A. The Art. X . M 2 L eg isla tive-R ev iew  M ethod Is O p e ra tiv e  A u tom atica lly  bv Its 
C onstitu tional L anguage. W ithout N eed lo r E nabling  L e g is la tio n .

Art. X , §12 con tains five sen tences dealing with three d is tin c t jb je c t m atters. (1) The 
first sen tence estab lishes the  LB C , “by law .” (2) T he n ex t three  sen tences state  first that 
the LB C  “m ay co n sid er any proposed local governm ent b o u n d ary  chan ge” , and then 
describe the leg isla tive  rev iew  m ethod/process in detail, inc lu d in g  tim ing. (3) The last 
sentence o f  §12 au tho rizes the  local-option election  m ethod  o f  m ak in g  boundary  changes, 
“ subject to law .”

Note that the creation  o f  the  LB C was “by law ,” and  tha t the local-op tion  election 
m ethod o f  boundary  ch an g in g  w as “subject to law ,” but th a t the legislative-review 
process is not subject to modification or change by the legislature.M

In Fairv iew . the  A p pellan t argued that the LBC  is not em p o w ered  to annex through 
legislative rev iew  until a fte r legislation is enacted. T he C o u rt held  tha t “ the m ethod for 
m aking boundary' ch an g es , contem plated  by A rticle X , S ection  12 o f  the constitution was 
operative upon the enac tm en t o f  the 1959 statu tes c rea ting  a L ocal Boundary'
C om m ission  and co n fe rrin g  pow ers upon it.” (545)

4 That "s ile n ce " by  the drafters o f  the Constitu tion cannot be construed to leave any am bigu ity, or leave 
anyth ing to im p lica tion . T h e ir  d ra fting  s k ills  in other sections o f  A r t ic le  X  dem onstrate that they really 
meant for the leg is latu re to n o t interfere w ith this §12 process. Fo r  exam ple , in §§ 3 and 7, the drafters 
c learly  p rov ided  fo r m ethods o f  incorporation  “by law .”  In § 9, the drafters w ent so fa r as to grant powers 
for home rule c it ie s  to the lo ca l governm ent im m ediately upon statehood, and "[ i)n  the absence o f  such 
leg is la tion  " T h e y  knew well how to place qualifiers on powers delegated to an entity other than the 
legislature, and they knew well how to state a role for the legislature w hen such a role was intended.

I f  the drafters had intended the poss ib ility  o f  statutory in tervention  in the leg is lative-rev iew  
method fo r  boundary changes, the drafters w ou ld  have cither written the q u a lif ie r  “ by law ," or conversely 
lim ited  the autonom ous pow er o f  the L B C  to a timeframe “ [i]n the absence o f  such leg is la tion ." The 
drafters d id  neither.



T he C ourt reaso n ed  that the “plain  language” o f  A rtic le  X , Section  12 does not include 
any statem ent tha t the leg isla tive  rev iew  p rocesses o f  the L B C  are not to take p lace  until 
certain  o th e r even ts  (viz. legislation) had  occurred . S tated  ano ther way, no legislation is 
required beforehand to define or empower the LBC to make boundary changes 
through the legislative review method. U nlike the  local action  m ethod o f  boundary  
changes, the  leg isla tiv e  review  m ethod is fu lly  opera tional per se, as described in A rticle 
X , Section 12, and  it is not subject to being  defined  o r lim ited  “by law .”

B. Incorporation  o f  a B orough Is a “B oundary  C h an g e” C ontem plated  in Art. X . $12 .

A t first b lush , on e  m ight conclude that, because §3 states that boroughs are estab lished  
and incorporated  “by law ,” incorporation  o f  a bo rough  tha t results in a “boundary  
change” th rough  the leg islative review  m ethod  in §12 are likew ise subject to lim itation 
by the leg is la tu re .5 H ow ever, the A laska Suprem e C ourt has po in ted ly6 rejected  that 
in terpretation  tw ice.

In Fairview, w here  an annexation  and d isso lu tion  occu rred  through legislative review  
(§12) and d iffe ren tly  from  a statu tory  m ethod  for annexation  and disso lu tion  o f  a public 
utility  d istric t, th e  A laska Suprem e C ourt said  that the  d isso lu tion  w as a legally 
perm issib le  con seq u ence  o f  the leg isla tive-rev iew  m ethod  for boundary  changes. In 
essence, the  §12 leg isla tive-rev iew  m ethod co -ex is ts  w ith any  outer m ethod o f  
d isso lu tion , as an  a lternative m ethod to those o ther m ethods.

T bc Fairv iew  cou rt a lso  held that w hen the “b ou ndary  changes” occurred , “the D istrict 
w as extingu ished  autom atically . If the Court recognizes dissolution lawfully 
occurring through a legislative-review “boundary change,” then it follows logically 
that the Court will recognize incorporation lawfully occurring through a legislative- 
review “boundary change.” The illogical tertiary  reason ing  o f  Mobil Oil aside, 
incorporating  a new  borough through the leg isla tive  rev iew  m ethod changes the 
boundaries o f  the U norganized  B orough, by d isso lv ing  the U norganized  B orough in that 
area, ju s t as e ffec tive ly  as dissolution o f  a bo rough  changed  the boundary  o f  the 
U norgan ized  B orough  by  expanding it.

In Oesau, w here  d isso lu tion  o f  one c ity  resulted  from  a §12 leg isla tive review  and 
d ifferen tly  from  a §7 statu tory  m ethod for d isso lu tion  o f  c ities, that dissolution o f  a city 
w as upheld by the Suprem e C ourt as a legally  perm issib le  consequence o f  the §12 
leg isla tive-rev iew  m ethod  for boundary  changes. The Supreme Court rertgnized that 
dissolutions of local government can occur throug \rt. X, §12 in a manner

5 "A la s ka 's  C o n s tiiu t io n  further provides that the terms "b y  la w "  and “ by the leg is latu re" are used 
interchangeably when related to law -m aking pow ers.”  D o u g la s  v. Ju n ea u , 484 P. 2d. 1040, 1042, c iting  
A la ska  Const, art. X II , §11.
6 It is im portant to note that the Supreme Court "p o in ted ly " recogn ized  d isso lu tion  as a leg itim ate §12 
“ boundary change" in  these two early cases written by  Justices persona lly  know ledgeab le about the affa irs 
o f  the Constitu tiona l Convention , because a later Supreme Court in M o b il O il made a contrary statement in 
far more ob lique , tertia ry-leve l “ reasoning" that in fact was a non sequitur. See, my analyses be low  o f  each 
o f  the four reasons advanced by the M ob il O il court in support o f  its correct ho ld ing  -  the third o f  w h ich  is 
illo g ica l, incorrect and unnecessary to that decision.



(legislative rev’ew) separate and different from statutory methods for dissolution7 
founded in §7.

In O c sau . th e  court held that, even w here  there is a §7 p ro v is io n  for e ffec tin g  disso lu tion  
o f  a city  “ in a m an ner prescribe a  by  law ,” and even w here the  leg isla tu re  had  p rov ided  
three m ethod s in statu tes, the  J i ty  o f  W o o d  R iver was d isso lv ed  w hen  the LB C  used  the 
leg isla tive  rev iew  m ethod for boundary  chang es, as p rov ided  at A rt. X , §12. In short, the 
§12 m ethod  o f  leg isla tive  rev iew  is an independen t fou rth8 m ethod  fo r d isso lu tion  o f  a 
city.

The C ourt no ted  that the “ boundary  chan g e” by  the L B C  “consis ted  o f  the  abo lition  o f  
the b o un dary  o f  W ood R iv er and the  con firm ation  o f  the  b ou ndary  o f  the  C ity  o f  
D illingh am ” (183) H ence, a statu te  (SB  128) a ttem pting  to s ta te  that p e titio ns for 
borough  incorporation  o rig inating  from  certa in  petitioners are  not “a b o und ary  change,” 
cannot su persede  the p resen t A laska S uprem e C ourt in te rp re ta tion  o f  A rt. X , §12 that a 
d isso lu tion  o f  a m un ic ipality  is indeed a bo und ary  change.

T herefore, sim p ly  because the leg isla tu re  has provided  certa in  m etho ds for incorporation  
o f  b o roug hs “ by  law ,” those statu tory  m ethod s do  not p ro h ib it the  add itional and 
a lternative  constitu tion a lly -created  m ethod  for incorporation  o f  bo rou ghs as a “boundary  
change” p u rsu an t to Art. X , §12 leg isla tiv e  review ’. I f  d isso lu tion s o f  m un icipal 
co rpora tions are “boundary  changes” independen t o f  s tatu te  and  pu rsu an t to  §12, then 
inco rpo rations arc also  “boundary  ch a n g es” independent o f  s tatu te  and  pu rsuan t to §12.

C. T he P ractical Effect o f  SB 128 Is to  E x tingu ish  the L cg is la tiv e-R ev iew  M ethod o f  a 
B oundary  C han ue  Involv ing  Incorporation  o f  a B orough. L eav ing  A ll B orough 
In co rpo ration s E xclusively  to the Local O p tion  M ethod .

One m ight argue that, w hile legislation is not “needed” to enab le  L B C  use o f  the 
leg isla tive-review ' m ethod for boundary’ chang es, noth ing  in A rt. X , §12 prohibits the 
leg isla tu re  from  m odify ing  or aug m en ting  that leg isla tive-rev iew  m ethod  for boundary  
changes.

H ow ever, SB  128 does no t sim ply m od ify  or augm ent that con stitu tion a l m ethod. SB 
128 e ffec tiv e ly  elim inates and ex tingu ishes the leg isla tiv e-rev iew  m ethod  w h enever a 
borough incorporation  is involved . I f  the C om m issioner and all po litical subd iv isions are

I cannot th ink o f  any legal reason or p o lic y  reason m otivating the A la ska  Suprem e Court to treat 
incorporation  d iffe ren t from  d isso lu tion , pa rticu la r ly  where both are m entioned in §3. The  Court has ruled 
consisten tly  that statutory methods co-exist independent o f  the Art. X , §12 m ethod fo r boundary changes.

s W here A rt. X .  §7 o f  the Constitu tion  prov ides that c ities  may be d isso lved  “ in a m anner prescribed by 
law .”  and w here the leg islature has enacted statutes au thoriz ing  d isso lu tion  cither upon an election , or when 
popu lations d rop  be low  a number, o r upon a court order find ing  that a c ity  has ceased to function , a c ity  
nonetheless can be d isso lved  through the L B C  pu rsu ing  the leg is la tive  rev iew  method fo r boundary 
changes as p rov ided  in Art. X ,  §12 o f  the C onstitu tion , and that c ity  is extingu ished as a m un ic ipa l 
corporation as soon as “ the boundary' change" becom es e ffec tive8 through the A rt. X ,  §12 le g is la t e  review 
method. O esau



prohibited from  initia ting  a bo ro ugh  incorporation by the  leg isla tive  rev iew  m ethod, then 
there p robab ly9 is no  one left in law  w ho can initiate such  a b o u n d ary  change. In 
practical effect, SB 128 e lim in a tes  the constitu tionally  created  leg isla tiv e-rev iew  m ethod 
o f  borough incorporation , and  leaves only  the a lternative local o p tio n  election  m ethod for 
borough incorporation .

The A laska Suprem e C ourt has repeated ly  recognized the  underly ing  po licy  clearly 
m anifested in the M inutes o f  the C onstitu tional C onvention , “ tha t local political decisions 
do not usually  create p rop er boundaries and that boundaries shou ld  be  established  at the 
state level.” SB 128 turns tha t constitu tional po licy  on its head. SB  128 virtually 
elim inates the possib ility  o f  bo ro ugh  incorporation boundaries be in g  estab lished  at the 
slate level through the L B C  and leg isla tive  review , and instead leaves all future borough 
boundaries only to local p o litica l decisions For that reason, SB 128 is unconstitu tional.

Section III. Does M o b i l  Support Legislative Intervention In the Legislative Review 
Method Described At Art. X, §12 of the Alaska Constitution?

The Mobil court dea lt w'ith seven  issues. Issue N o. 6 w as w he th er A rt. X , §12 o f  the 
A laska C onstitu tion requires subm ission  o f  an accepted  incorporation  petition to the 
legislature for review . This is a very  different question from  the SB  128 issue o f  
whether the legislature can place prior restraints on who can petition the LBC 
through the legislative review method of changing boundaries.

The Mobil C ourt held , “ [S u b m is s io n  o f  an accepted inco rporation  petition  to the 
legislature is not requ ired  by  the state  constitu tion .” (104) That is a legally  correct 
conclusion. A gain, how ever, that ho ld ing  addresses the question  o f  w h eth er subm ission 
o f  an incorporation petition  for leg islative review  is required. Jt does not address the 
question o f  w hether the  leg isla tu re  can place prior restrain ts on the  leg isla tive  review  
m ethod described in Art. X , §12.

The Mobil court offered four reasons for that holding:

1. W here Art. X, §3 sta tes that m ethods by w hich b o roug hs m ay be incorporated 
shall be p rescribed  by  law , and w here the statute does n o t reserve  any pow er o f  
review  by the leg isla tu re  except to adjustm ents m ade by the  C om m ission  in 
boundaries o f  o rg an ized  boroughs, then “the  C o m m ission ’s decision  need not be 
subm itted  to the leg is la tu re .” (103)

2. W here the sta tu te  requ ires a local election on borough  o rgan ization  after LBC  
acceptance, and, fu rther requ ires that upon certification  o f  a  favorable  election,

9 Some commentators argue that A rt. X , §12 em powers the L B C  to in itiate pe tit ions for boundary changes 
in vo lv ing  incorporation because it refers to “ any" boundary change (i.e., how soever orig inating). O ther 
commentators contend that the w ord  “ consider”  contemplates a more passive, receptive  ro le by the L B C ,  to 
on ly  receive a petition from  another source.
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the Lt. G ov. “ shall declare  that the area .. . is an o rgan ized  borough," then  the 
leg isla tu re  w as not in terposing  subsequen t leg isla tive  approval o f  the petition. 
(103)

3. O e s a u  “estab lished  that" the basic  pu rpose  fo r c rea ting  the L B C  and conferring  
its pow ers w as to obv ia te  a con troversy  w hich  cou ld  not be settled at the  local 
level, and , because  d im inution  o f  the  residual unorgan ized  borough does not 
occur as that O e s a u  type o f  a boundary  change  requ iring  boundary  adjustm ents 
betw een  tw o con flic tin g , functioning  local governm en ts, it fo llow s that creation  o f  
a b o rough  out o f  or from  the U norgan ized  B orou gh  is not a “boundary  change" 
w ith in  the m ean ing  o f  Art. Y. §12 o f  the A laska  C onstitu tion . (103-04)

4. The C onstitu tio nal C onvention d id  not address the question o f  w hether 
subm ission  o f  incorporation  petitions for leg isla tiv e  review  is required  by  Art. X, 
§12. (104)

I will show  below  that the first tw o reasons are sound. T h e  third reason how ever is 
founded in a m isread  o f  the Oesau policy, and  app lies fau lty  reasoning  (a non scquitur) to 
conclude that a bo rough  carved  from the U no rgan ized  B orough  is not a “ boundary  
change” con tem p la ted  by A rt. X, §12. The fourth reason is a sim ple failure o f  resea rch .10

R easons N os. 1 and  2 abov e  arc  clean reads and su ppo rtab le  logic. Art. X , §12 
recognizes tw o  m etho d s for adoption  o f  approved  petitions: leg isla tive rev iew  and local 
option. T he la tte r m ethod  is estab lished  “by law ” in §12, and again  in §3. The facts in 
Mobil invo lved  a local op tion  election, and subsequen t subm ission  to legislative review  
clearly  is not “ req u ired ” u nd er such c ircum stances.

H ow ever, the leg isla tive  rev iew  m ethod, by its very consp icuous and con trasting  
language, is not sub jec t to b e in g  “established  by law .” In Fairview, w here the precise 
issue w as vt Uher A rtic le  X o f  the A laska C o nstitu tion  em pow ered  the Local B oundary  
C om m ission  to  annex through  legislative rev iew  the F a irv iew  Public U tility  D istrict into 
the City o f  A nchorage  p rio r to boroughs being  estab lished  and legislation enacted for 
integration o f  ex isting  special serv ice d istric ts w ith b o rough  governm ent (543), the 
A laska Suprem e C ourt held  ju s t  as poin tedly  that “ the  m ethod  for m aking boundary 
changes, con tem p la ted  by  A rtic le  X, Section 12 o f  the  constitu tion , was operative upon 
the enactm ent c f  the 1959 statu tes creating  a Local B oundary  C om m ission and conferring  
pow ers upon it.”  (545) N o th in g  in the m idd le  th ree  sen tences o f  A rt. X, §12 suggests that 
this leg islative rev iew  m ethod  is im plem ented  “by law ” o r by  legislation.

10 Contrary to the observation  o f  Justice  Erw in , the C onstitu tiona l Conven tion  d id  address this question. 
The best secondary source fo r this research is M orehouse  and F ischer, Borough Governm ent In A la ska  at 
pp. 38, 50, 51-53 and 61, citing the prim ary sources o f  the M inu te s  and the Proceedings o f  the 
Constitu tiona l Conven tion , p a rticu la r ly  Minnies', IS"1 M eeting: G enera l D iscuss ion , pp. 6-7; Minutes', 19,h 
Meeting; G enera l D is cu ss io n , p. 6; P roceedings, p. 2750- Minutes', 8th M eeting; Proceedings, pp. 2673-74; 
and P roceedings, pp. 264-76.
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R eason N o. 3 in Mobil is a m isread ing  o f  Oesau, is illog ical as w ritten , and  has no t been  
follow ed in su b seq u en t Suprem e C ourt op in ions.

The central p o licy  them e in Cesau w as no m o re  and  no  less than the  sam e cen tra l po licy  
them e o f  Fairview  -  bo th  being  w ritten  by ju s tic e s  very  close in tim e to the A laska  
C onstitu tional C onvention :

“A s we p o in ted  out in the Fairview  case , the concept that w as in m ind w hen uie 
local boundary  com m ission  section  o f  the C onstitu tion  w as being  con sid ered  by 
the  constitu tiona l conven tion  w as that local po litical decisions do  not usua lly  
c reate  p ro p er bound aries and that b o un daries should  be estab lished  at the  state  
ievel. [F oo tno te  om itted .] The pu rpose  o f  the  boundary  change effected  in this 
case  by the boundary  com m ission  and  the leg isla tu re  was to estab lish  bo u n d aries 
at a state  level, and reso lve  a conflic t that cou ld  not be properly  so lved  at the local 
level, by do ing  aw ay w ith  tw o  separa te  governm en ts in a sing le  com m un ity

T he Oesau C o u rt 's  d ic tum  that “local political decisions do not usually create proper 
boundaries," con firm in g  the Fairview  co u rt’s d ic tu m ,11 is quite a d iffe ren t s ta tem en t in 
both instances from  Ju stice  E rw in ’s later m isread  in Mobil, claim ing that Oesau 
“estab lished  th a t” the basic  p u rpo se  for c reating  the L B C  and conferring  its pow ers w as 
to obviate a controversy which could not be settled at the local level.

p d y in g  upon  that unfo i lunate m isread  o f  Oesau and Fairview , Justice  E rw in  then  
concluded illo g ically  that, because  d im inu tion  o f  the  residual U norganized  B orough  does 
not entail con flic ts  accom pan y ing  boundary  ad ju stm en ts betw een tw o fun ction ing  local 
governm en ts, it fo llow s that c reation  o f  a b o rough  from  the U norganized  B orough  is not 
a boundary  change  w ith in  the m ean ing  o f  A rt. X , §12 o f  the A laska C onstitu tion . (103- 
04). That sequence  o f  sta tem en ts is a b a ld -faced  non sequitur! Art. X , §12 n e ithe r m akes 
a d istinction  no r im plies any d is tinctio n  am ong  d iffe ren t types o f  boundary  changes.

C arving  a bo roug h  from  the U norgan ized  B orough  frequen tly  does, in fact, entail 
conflic ts b etw een  tw o function ing  local governm en ts. W itness the d ispu tes today 
betw een V ald ez  on the one hand, and W h ittie r/C o rdov a  on the o ther hand -  the local 
governm ent d ispu te  that m otivated  the in troduction  o f  SB 128.

Fairview  and Oesau w ere concerned  w ith the fact that local political dec isions do not 
usually  c reate  p ro per boundaries, not w ith  the fact that there m ust be a d ispu te  betw een  
tw o local com m un ities  before the “boundary  ch an g e” can qualify  for leg isla tive  rev iew  
under Art. X , §12. In Lake and Pen, a p o s t-Mobil case, the A laska Suprem e C ourt 
returned  aga in  to the correct and accurate  po licy  sta ted  in F a in ’iew and in Oesau, (not the 
J. E rw in /Mobil d isto rtion ) that “ local po litical dec is ion s do not usually  c reate  p ro p er 
boundaries and  that boundaries should  be estab lished  at the state level.” (1066) T his

11 "A n  exam ination  o f  the re levant m inutes o f  those [Com m ittee on Lo ca l Governm ent] m eetings show s 
c learly  the concept that was in m ind when the loca l boundary  com m iss ion  section was be ing  considered: 
that loca l p o lit ica l dec is ions do not u sua lly  create p roper boundaries and that boundaries shou ld  be 
estab lished at the state leve l." (543)



C ourt then w ent on to note  that the  A rt. X, §12 leg isla tive rev iew  m eth o d  w as the proper 
m ethod to deal w ith  a boundary  chang e  on rem and, not the e lection  p ro cess . (1066)

A future court, fo llow ing  the F a i r v i e w ,  O e s a u ,  L a k e  a n d  P e n  po licy , no t the  M o b i l  
m issta tem ent, w ill conclude that SB 128 leaves borough boundaries to  o n ly  local option 
elections, and  local political dec is io ns do  not create p roper b o un daries. H ence, SB 128 
unconstitu tionally  restricts the a lte rn a tive  constitu tional m ethod  (leg is la tiv e  rev iew ) 
designed  to avoid  incorporation  bou n d aries m ade by im proper local p o litica l decisions.

In the Y a k u ta t  case, the A laska  S up rem e Court stated, “ The A laska C o n stitu tio n  
estab lished  the L B C  to address m un ic ipal boundary issues, including borough 
formation, annexation  and bo und ary  studies. A laska C onst, art. X , §1 2 .” ( Y a k u ta t  at n.
1.) In Y a k u ta t ,  there  was no local con troversy  w hich could  not be se ttled  a t the local 
level. That borough  was carved  from  the  unorganized borough, and  the  C ourt recognized 
the pow er o f  the L B C  to a lter the boundaries as first proposed .

In sum m ary , M o b i l  dealt w ith  the question  o f  w hether leg isla tive  rev iew  w as “ required ,” 
not w hether leg isla tive rev iew  can be curtailed  through prio r res tra in ts  by  the  legislature. 
The M o b i l  ho ld ing  is sound. T he firs t tw o  reasons for that M o b i l  h o ld in g  are  also  sound. 
The third reason  how ever is founded  in an unfortunate m isread  o f  the O e s a u  policy, 
w hich is then  applied  to fau lty  reaso n in g  to reach the odd  and inco n g ru o us conclusion  
that a bo rough  carved  from  the U n organ ized  Borough is not an Art. X , §12 “boundary  
change.” N o  subsequent S uprem e C ourt decision has adopted  that e rro n eo us reasoning  in 
M o b i l .

SB 128 is unconstitu tional because  the  legislative review  m ethod  for b oun dary  changes 
w as clearly  in tended to avo id  local po litical decisions creating  im proper boun daries, and 
because the  leg isla tive  rev iew  m ethod  described in Art. X , §12 o f  the A laska  C onstitution 
is con sp icuously  d ifferen t from  §3, §7 and even the local option  m ethod  in §12. A ll o f  
the latter constitu tional p rov is io ns are im plem ented “by law ,” and “by  the  leg isla tu re .” 
The form er constitu tional p rov is ion  is a com plete statem ent o f  m e thod  and tim ing in 
itself, in the C onstitu tion , and does not authorize the leg isla tu re  to tam per w ith  that 
process. (T he legislature is not d isen franch ised  by that p rocess, but ra th e r gets its input 
in that p rocess a f te r  the LB C  dec ides a “boundary  change.")
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APPENDIX 1

Legal Abstract of 
Fairview Public Util. Dist. No. 1 v. City of Anchorage.

368 P. 2d 540 (Ak. 1962)

FACTS: In 1960, the L B C  presen ted  for leg isla tive rev iew  its recom m endation  for 
annexation  o f  the Fairv iew  Public  U tility  D istrict (su rroun ded  by  the  C ity  o f  A nchorage) 
to A nchorage. The H ouse  concurren t resolution d isapproved  the  p ro p o sed  boundary 
change, but the Senate refu sed  to concur.

PROCEEDINGS BELOW: T he C ity  Filed for dec la ra to ry  ju d g m en t that the D istrict is 
d issolved; that the City w as legal successor; that a date  sh ou ld  be  se t for closing D istrict 
affairs; and  that the D istiic t be  restrained  from  incurring  o b lig a tio n s  w ithout the C ity ’s 
consent.

The Superio r C ourt en tered  sum m ary  judg m en t that the D istric t had  been validly  annexed 
and disso lved  as a m atte r o f  law  w hen the legislature failed  t"  d isapp ro ve  the LBC 
recom m endation ; that the  C ity  w as the law ful successor to asse ts, liab ilities and 
responsib ilities; that a m aster shall be appointed to determ ine  asse ts  and liabilities o f  the 
D istrict; and  that the D is tric t’s board  shall then pay o b lig a tions and  transfer rem aining 
assets to the C ity.

In a com panion case, res iden ts  o f  the D istrict sought a m andato ry  in junction  to com pel a 
board o f  d ire c to rs’ e lection  b ecause  the term s o f  the seated  board  had  expired. The Court 
d ism issed  the action on g rou nds that the judgm ent in the p rec ed in g  action was 
controlling.

ISSUE(S) ON APPEAL:

1. Did A rtic le  10 o f  the A laska  C onstitu tion em pow er the L ocal B oundary  Com m ission 
to annex through  leg isla tive  rev iew  the Fairview  Public U tility  D istric t into the C ity o f  
A nchorage p rio r to bo roughs being  established and necessary  leg islation  enacted for 
integration o f  ex isting  sp ecia l serv ice  districts with borough  governm en t?  (543)

2. W here a p re-sta tehood  statu te  provides for disso lu tion  o f  a pub lic  utility  district only 
by local e lection  after petition -annex ation , can annexation  by  leg isla tive  review  result in 
d isso lu tion  o f  the d istric t w ith ou t an election?

3. Does annexation  w ithou t an election violate the due p ro cess  c lause  o f  the Fourteenth 
A m endm ent or the F ifteen th  A m endm ent?

4. W here the term s o f  d irec to rs  have expired, should an e lec tion  o f  a D istrict board o f  
directors be held  after ann ex a tio n  by legislative review  has occu rred?
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HOLDING OF TH E COU RT1:

1. “ [T]he m ethod for m ak in g  boundary  changes, con tem p la ted  by A rtic le  X , Section 12 
o f  the constitu tion , w as opera tive  upon the enactm ent o f  the 1959 sta tu tes c rea ting  a 
Local B oundary  C o m m ission  and conferring  pow ers upon  it."  (545)

2. “ W hen annexation  w as effected  the D istrict w as ex ting u ish ed , and  its p roperty , 
pow ers and du ties w ere  then  vested  in the c ity .” (545)

3. A nnexation  w ith o u t e lec tion  does not infringe or d ep rive  any  righ ts p ro tected  by  the 
Fourteenth A m endm en t, o r  the Fifteenth A m endm ent.

4. No election o f  a board  o f  d irectors for the annexed  D istric t should  occu r follow ing 
annexation by leg isla tive  review .

REASONING:

la. The “plain  lan g u ag e” o f  Section 12 o f  A rtic le  X does not include any statem ent that 
the legislative rev iew  p rocesses o f  the LB C  are not to  take  p lace  until certain  o ther events 
had o ca irre d .

1 .b. The conven tio n  p roceed ings show  that the expressed  need  for sta te  ad justm en t o f 
local boundaries w as a m atter o f  “ im m ediate concern ,” and not a pow er that w ould  ?’'i r e 
only after a bo ro ugh  governm en t w as form ed.2 W ith po st-W W  II rap id  grow th  in 
A nchorage, inh eren t inadequacies to the p re-sta tehood  local-ac tion  annexation  process 
becam e apparent d u rin g  1954-55 when num erous obstacles by  e lecto rs in sing le  urban 
areas outside the c ity  w ere  able to frustrate needed ann exation . P resum ably , the 
delegates to the con stitu tion a l convention  in N ov em ber and D ecem ber 1955 w ere aw are 
o f  this recent history .

2. The p re-sta tehood  statu te  p rovid ing  for a d isso lu tion  e lection  applies on ly  to the pre- 
statehood p e titio n -e lec tio n  procedure for annexation , and  has no  app lication  w here 
annexation takes p lace  u nd er the different m ethod estab lished  by A rtic le  X, Sec. 12 
(legislative rev iew ).

1 Later, in  O esau. the C o u rt restated its Fa irv iew  ho ld ing  as fo llow s: “ In F a irv iew  ... wc held that the 
authority vested in the lo ca l boundary com m iss ion  by the C onstitu tion  was su ffic ie n t to effect, by means o f  
a local government boundary  change proposed by the com m iss ion , the annexation to the C it y  o f  Anchorage 
o f  the Fa irv iew  P u b lic  U t il it y  D is tr ic t No. I, an area entire ly surrounded by the c ity ."  (183)

In Douglas, the Court said, "Fairview held that residents o f  a com m un ity  have no constitu tiona lly  
protected interest in its ex istence  as a separate governm ental unit, so the leg is la tu re  may p rov ide  fo r its 
annexation w ithout the ir consent." (1043)
• Note that the Court does not f in d  expressions o f  “ im m ediate conce rn ”  in the convention  proceedings, but 
rather im plies that urgency  by p resu m in g  that the Com m ittee on L o ca l G overnm ent (a) knew  o f  the 
Anchorage frustrations attem pting annexation, and (b) fe lt some urgency to stop that process A S A P .
Indeed, even the presum ptions b y  the Court enter the reasoning as b lurred negative statements: "W e  cannot 
assume th a t ... they were unaware o f  these obstacles...." and “ W e cannot assume that they were insensitive 
to the in a dequa c ie s .. .."  T h is  is  not sound logic.



"(T ]he c h ie f  p u rpo se  o f  annexation  ... w as to do  aw ay with tw o separa te  go vernm en ts in 
a sing le  com m un ity , and  thus avo id  m ultip lication  o f  facilities and serv ices, dup lica tion  
o f  tax b u rdens, and inev itab le  ju risd ic tio n a l conflic t and chaos.” (5 45 ) R equ iring  a 
subsequent e lection  in the public  u tility  d istric t w ould defeat this c h ie f  p u rpose  o f  
annexation .

3.a. The expansio n  o f  m unicipal boundaries involves as aspect o f  the  b road  po litica l 
pow er o f  the  state  w hich  has a lw ays been considered  a m ost usual and  ord inary  sub ject o f  
legislation. [C itation  om itted .] “Those w h o  reside  or ow n property  in the area to  be 
annexed hav e  no vested  righ t to insist that annexation  take p lace  on ly  w ith the ir consent. 
The subject o f  expansion  o f  m unicipal bound aries is leg itim ately  the concern  o f  the state 
as a w hole, and not ju s t that o f  the  local com m un ity .” [C itation om itted .]

3.b. The F ifteen th  A m endm ent and its case law  arc irrelevant. T hey deal w ith  the right 
to vote as it perta ins to race or color.

4. A nnexation  has ex ting u ished  the D istrict. T here  w ould be no sense  in req u irin g  the 
e lection  o f  a board  o f  d irecto rs for a public  u tility  d istrict that no longer w as in existence.

INTERESTING OBITER DICTA:

“ An exam ination  o f  the relevan t m inutes o f  those  [C om m ittee on Local G overnm ent] 
m eetings show s c learly  the  concept that w as in m ind w hen the local boundary  
com m ission  section  w as being  considered: that local political dec isions do no t usually  
create  p ro per boundaries and that boundaries should  be established at the sta te  level.” 
(543)’

3 The  issue before  the Court was whether the pow ers o f  the L B C  are triggered before or a fter creation o f  a 
borough. T h is  is  a tem poral question. The observation that boundaries shou ld  be created at a state leve l 
and not at a lo ca l leve l is  irre levant to the temporal question o f  when those state pow ers becom e effective. 
Hence, this statement was dicta.



APPEN DIX 2

Legal Abstract of 
Oesau et al. v. City of Dillingham,

439 P. 2d 180 (Ak. 1968)

F A C T S : In 1963, rough ly  sim u ltaneo us local option e lec tions c rea ted  the  c ities o f  W ood 
R iv er and  D illingham , w ith  D illin g h a m ’s boundaries inc lud ing  all o f  W o o d  River.

PROCEEDINGS BELOW: T he Local A ffairs A gency  rep o rted  the b o u ndary  conflict 
(petitioned ?) to the LB C . F o llow ing  public hearings, and a p o stp o n em en t to a llow  tim e 
for a se ttlem en t o r form ation  o f  a borough , the LBC  reco m m ended  to the  legislature that 
W ood R iver be d isso lved  and that the boundaries o f  D illingham  inc lud e  the  area o f  W ood 
R iver. T he leg isla tu re  a llow ed  the  45  days to pass w ithout ac tion , then  a ffirm atively  
enacted  a sta tu te  recogn iz ing  the d isso lu tion  o f  W ood R iver and c o n firm in g  the 
D illingham  boundaries.

D illingham  sued in S uperio r C ourt to  declare  W ood R iver d isso lv ed  and  a nu llity , and to 
en jo in  persons from  acting  as W ood R iver officials. The C ou rt issued  sum m ary  
ju d g m en t that pursuan t to  s ta tu tes ' W ood R iver ceased  to ex is t on A pril 9, 1965,2 and that 
the residen ts o f  W ood R ive, ow ed  D illingham  all the o b lig a tio n s  o f  c itizens.

IS S U E  O N  A P P E A L :

I . W here Art. X , §7 o f  the C o nstitu tio n  provides that c ities m ay be  d isso lved  “ in a 
m anner p rescribed  by law ,” and  w here  the leg isla tu re  has en ac ted  sta tu te s  au thorizing  
d isso lu tion  c ither upon an e lection , o r w hen popula tions d rop  below ' a nu m ber, o r upon a 
cou rt o rder finding  that a city  has ceased  to function, can W ood  R iv er b e  d isso lved  
through the  LB C  by the leg isla tive  rev iew  m ethod for boun dary  ch a n g es  as p rovided  in 
A rt. X. §12 o f  the C onstitu tion?

H O L D IN G  O F  T H E  C O U R T 1:

1 Note that the low er court d id  not c ite  \rt. X ,  sji2 in its Order, but rather the statutes reiterating the
leg is la tive  rev iew  method.
3 Query: W h y  d id  the low er court conc lude  that W ood  R ive r  d id  not cease to ex is t un til 66 days after the 
L B C  presented its recom m endation fo r leg is la tive  rev iew ? W as the low e r court coun ting  to the affirm ative  
statute enacted re D illin g h am  and W oo d  R ive r, rather than the 45-day dead line  fo r inaction?
3 Later, in D ou gla s, the Court characterized th is ho ld ing  as "upho ld ing  the L o ca l Bounda ry  C o m m iss ion ’s 
d isso lu tion  o f  a fourth class c ity  w ithout a vote o f  its residents.”  In Footnote 20, the D o u g la s  Court noted 
that F a irv iew  reaffirm ed the constitu tion  m ov ing  the locus o f  dec is ion -m ak ing  on boundaries from  the loca l 
to the state leve l and avo id  need less m u lt ip lic ity  o f  lo ca l government, and O esa u  uphe ld  d isso lu tion  o f  
W ood  R iv e r  by  the §12 leg is la tive  rev iew  m ethod "even though art. X ,  §12 p rov id ed  that it shou ld  make 
‘ changes’ in boundaries [and] art. X ,  §7 p rov ided  that c ities m ay be ‘d is so lved  in  a m anner p rov ided  by 
la w ’ and the leg is latu re had not e x p lic it ly  g iven  the L o ca l Boundary  C o m m iss io n  pow er to d isso lve  c ities.”  
(1043 at n. 20)



1. W hen “the boundary  chan g e”4 through the Art. X , §12 leg is la tiv e  review  m ethod 
becam e effective, the city  o f  W ood  R iver w as extingu ished  as a m unicipal corporation 
and its property , pow ers and  du ties  w ere then vested  in the C ity  o f  D illingham .

REASONING:

1 a. The effect o f  con firm ing  D illingham  boundaries and d isso lv in g  W ood R iver 
boundaries is sim ilar to W ood  R iver being annexed to D illin g h am , and hence this 
situation is “not d issim ila r” to the law o f  F a irv iew .5

1 .b. “ [E]ven though the sta tu to ry  procedures for d isso lu tion  o f  c ities were not follow ed 
.. . .  [t]he basic p u rpose  for c reating  the boundary com m ission  and conferring  upon it the 
pow ers that it possesses w as to  obviate  the type o f  situation  that ex isted  here w here there 
was a con troversy  over m un ic ipal boundaries w hich app aren tly  cou ld  not be settled  at the 
local level.” (183)

INTERESTING OBITER DICTUM: “A s w e poin ted  ou t in the Fairview case, the 
concept that w as in m ind w hen the  local boundary  com m ission  section  o f  the 
C onstitu tion w as being con sidered  by the constitu tional con v en tio n  w as that local 
political decisions do not usua lly  create p roper boundaries and  that boundaries should be 
established at the state level. [Footno te  om itted.] T he p u rp o se  o f  the  boundary change 
effected in this case by the  bo und ary  com m ission and the leg isla tu re  w as to establish 
boundaries at a state  level, and reso lve  a conflic t that could  n o t be p roperly  solved at the 
local level, by do ing  aw ay  w ith  tw o separate governm ents in a sing le  com m unity  . . . ”

4 The Court notes that the “ boundary change" by the L B C  “ consisted o f  the abo lit ion  o f  the boundary o f  
W ood R ive r and the con firm a tion  o f  the boundary o f  the C ity  o f  D ill in g h a m "  p. 183)
5 “ In Fa irv iew  ... we held that the au thority  vested in the loca l boundary com m iss ion  by the Constitu tion 
was su ffic ien t to effect, by m eans o f  a loca l government boundary change proposed by the com m ission, the 
annexation to the C ity  o f  Anchorage  o f  the Fa irv iew  Pu b lic  U t il ity  D is tr ic t  N o . 1, an area entire ly 
surrounded by the c ity .”



APPEN D IX  3

Legal Abstract of 
Mobil Oil Corporation et al. v. Local Boundary Commission,

518 P. 2d92(A k. 1974)

FACTS: T h ro u g h  the L ocal A ffairs A gency, the  A rctic  S lope N ative  A ssociation  
subm itted  a p e titio n  for incorporation  o f  a first c lass bo rough  for consideration  by the 
LBC. T he a rea  res iden ts  engaged  in a subsistence  life sty le . T ravel am ong the boro gh 
com m unities w as ava ilab le  on ly  by charte r a ircraft, dog team s and snow m achines. T he 
petition w as sig n ed  by  41 %  o f  the reg istered  voters. T h e  A gency  and the L B C  conducted 
investigations and  held  hearings. The LBC then accep ted  the petition  and forw arded it to 
the Lt. G overnor.

PROCEEDINGS BELOW: L easeholders and ow ners o f  oil and  gas interests and 
properties filed  a pe tition  for jud ic ia l review  in the  sup erio r court. The five v illages, the 
A rctic S ’ope N ativ e  A ssociation  and the new  N orth  S lope B orough intervened. The 
superio r court d en ied  c ross-m otions for sum m ary  ju d g m en t, then  upheld  acceptance o f  
the petition.

ISSUE(S) ON APPEAL:

1. D ocs adm in is tra tiv e  law  require  the L B C  to m ake find ings o f  fact?

2. Should the  su p e rio r court have engaged in an independent in terpretation  o f  the 
standards for inco rpo ration ?

3. Is the N aval P e tro leum  R eserve in the exclusive  legal ju risd ic tio n  o f  the federal 
governm ent, such  tha t the borough  is pow erless to  regu late  its use and the N PR therefore 
fails to com e w ith in  the sta tu to ry  geographic  standard  p rov ided  for borough boundaries?

4. A rc the e x is tin g  and proposed  m eans o f  transportation  reasonably  inexpensive, readily  
available , rea so n ab ly  safe, and  sufficien t both to m ake a reas accessib le  to o ther parts o f  
the borough, and  to fac ilita te  the com m unication  and  exchange necessary' for 
developm ent o f  in tegra ted  local governm ent and a com m unity  o f  in terests?

5. W as inc lusion  o f  p rop erty  at Prudhoe B ay a denial o f  substan tive  due process?

6. D oes Art. X , §12 o f  the A laska C onstitu tion  requ ire  subm ission  o f  an accepted  
incorporation  p e titio n  to the leg isla ture  for re cw?

7. A tto rney  fees. (A nalysis to be com pleted .)

HOLDING OF THE COURT:
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1. T he L B C  is not required  by  law to m ake findings o f  fact.

2. W here  the  adm in istrative  action  invo lves form ulation  o f  fundam ental p o licy , such as 
the inco rpo ra tion  o f  a borough , the appropriate  standard  for ju d ic ia l rev iew  is w hether the 
agency  action  has a reasonab le  basis for its decision.

3. T he statu  ory  geographic  standard  has been  reasonab ly  sa tisfied .

4. T he L B C  cou ld  reasonab ly  have found travel facilities adequate  to sup po rt borough 
governm en t.

5. The inc lusion  o f  P rudhoe Bay in the bo rough  w as not a v io lation  o f  substan tive  due 
p rocess.

6. “ [S u b m is s io n  o f  an accep ted  incorporation  petition  to the leg isla tu re  is not required  
by  the state  con stitu tio n .” (104)

7. A tto rney  fees. (A nalysis to  be com ple ted .)

REASONING:

la . The LB C  is not one o f  the agencies listed  in the A dm in istra tive  P ro ced u res  A ct as 
those req u ired  to m ake find ings o f  fact, and  the statu tes defin ing  the  L B C  p rocesses do 
not requ ire  find ings o f  fact, therefo re  we find  no statu tory  com m and  for find ings o f  fac t.1

Lb. T he LB C  has a “ special function  ... to  undertake a broad  inq u iry  in to  the desirability  
o f  c rea ting  a po litical su b d iv is io n ... [m aking] us reluctan t to  im pose  an in d e p e n d e n t.. .  
requ irem en t that findings be p rep ared .”

1 .c. F rom  o u r rev iew  o f  the entire  record , w e  have been able  to determ in e  the basis for 
the  L B C  decision .

2. The s ta tu to ry  standards for incorporation  "w ere intended to be flex ib ly  app lied  to a 
w ide ran g e  o f  regional co n d itio n s ,’ and the LB C  “has been g iven a b road  p o w er to decide 
the un iqu e  c ircum stances p resen ted  by each  petition ...” T herefo re  we shou ld  affirm  “ if  
w e p erceive  in the record  a reasonable  basis o f  support for the [LB C ] read in g  . . .  and . . .  
eva lu a tio n ” o f  standards. (98-99)

3 .a. The S tate  has been g ran ted  concurren t ju risd ic tio n  over the N P R  until C ongress 
enacts leg isla tio n  to the contrary', and the S ta te  m ay partia lly  d elega te  its concurren t 
au tho rity  to  a political subdiv ision .

1 C u rio u s ly , ihe  C ou rt said at n. 11, “ W e recogn ize  that in the usual case fin d ing s  o f  fact w ou ld  be required 
even in the absence o f  a statutory duty in order to fac ilita te  ju d ic ia l rev iew , insure ca re fu l adm in istrative 
de libera tion , assists the parties in preparing fo r rev iew , and restrain agencies w ith in  the bounds o f  their 
ju r is d ic t io n .”  [C ita tions om itted.] W hat is “ the usual case” ?



3.b. R eview ing  the record  in favo r o f  uphold ing  creation  o f  a bo rough  w henev er the 
requ irem en ts for incorporation  uave been  m in im ally  m et, as req u ired  by  A rt. X , §1 o f  the 
A laska C onstitu tion , the need for p ro tection  o f  a subsistence  life  s ty le  reasonab ly  satisfies 
the  statu to ry  geograph ic  standard

4. R eview ing  the  record in fav o r o f  uphold ing  creation  o f  a bo rou gh  w henever the 
requ irem en ts for incorpora , ion have  been  m in im ally  met, as requ ired  by A rt. X , §1 o f  the 
A laska C onstitu tion  the p resen t and fu ture  capacities for travel fac ilities, considered  in 
the con tex t o f  transporta tion  in A laska  generally , and considered  in com parison  to the 
p resen t cost and availab ility  o f  travel to centers o f  governm en t for N orth  Slope residents, 
there  ex ists a reasonably  adeq uate  b as is  to satisfy the statu to ry  transpo rta tion  standard.

5 .a. T he cases from  the variou s sta tes, cited in support, are not founded  in a test o f  due 
p rocess but rather are founded  in “ restric tions in pertinent s ta tues and  constitu tions on the 
reach  o f  m unicipal annexations and incorporations.”

5.b. Myles Salt Co. (U .S . Sup. Ct. 1916) turned upon a sing u lar a llega tion  in the 
com pla in t, and that court cou ld  not u ltim ate ly  evaluate  w h e ther the  legislation furthered 
som e o th er legitim ate g o vernm en tal pu rpose  than drainage. A lso, the drainage district 
u n der a ttack  w as not a unit o f  governm en t. H ence, these “p articu la r  tac ts” carry no m ore 
relevance in the instant case th a n  the broad and fam iliar p rincip le  “ that the  legislature 
m ay  not act arb itrarily .”

5.c. “ [T]he need for the state  to  oversee  the course o f  p riva te  d e v e lo p m e n t .. .  [by way 
of] a local governm ent b od y  w h ich  p rom ulgates and enforces p lan n ing  and zoning 
reg u la tio n s” w ould be a leg itim ate  pub lic  purpose for o rgan izing  a bo rough  on the North 
S lope.

6 .a. W here Art. X , §3 p rov id es that m ethods by w hich boroughs m ay  be incorporated 
shall be prescribed  by law , and w here the statute does not reserve  any  p ow er o f  review' by 
the leg isla tu re  except to ad ju stm en ts  m ade by the C om m ission  in b ou ndaries o f  organized 
boroughs, “ the C o m m ission ’s dec is ion  need not be subm itted  to the  leg isla tu re .” (103)

6.b. W here the statute requ ires a local election on borough o rgan iza tion  after LBC  
accep tan ce , and that upon certifica tion  o f  a favorable election , the Lt. G ov. “shall declare 
that the area .. . is an o rgan ized  b o ro u g h ,” the legislature w as not in te rposing  subsequent 
leg isla tive  approval o f  the petition.* (103)

6.c. Oesau “estab lished3 tha t” the  basic purpose for c reating  the L B C  and conferring its 
pow ers w'as to obviate a co n tro v ersy  w'hich could not be se ttled  at the  local level, and 
because d im inution  o f  th '' is id u a l unorgan ized  borough does not o ccu r as a boundary 
change w ith  the conflic ts . ;o m p a n y in g  boundary  adjustm en ts betw een  tw o functioning

: T h is  is describ ing  the local option  e le c tion  sentence in Art. X , §12, as w e ll as A rt. X ,  §3. Both provide 
fo r leg is la tion  o f  the me C onverse ly , the m idd le  three sentences o f  A rt. X ,  § 12 describe  a different 
method for in co rpo ra te  ji . levant to the fact1 in the M obil case, nam ely, the leg is la tiv e  review  method.

3
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To: Senate Judiciary (JUD) Committee 
Chairperson: Sen. Ralph Seekins 
Subject: SB 128 by Sen. Terriault 
Date: Friday April 8, 2005 
Time: 8:00 AM

Written Testimony by: DENNY KAY WEATHERS 
Residence Address: Lot 6, Deep Bay, Hawkins Island

in Prince William Sound, District C 
Mailing Address: Third Judicial District 

c/o P.O. Box 1791 
Cordova, Alaska 

Rural Radio Phone: 907-424-3745 
Email Address: northemgirl@ctcak.net

Mr. Chairman;

After listening io the hearing on SB 128 last Wednesday morning 
I had some concerns and additions to mv original written testimony 
I had faxed in for that hearing. They are as follows...

After LBC Chair, Darroll Hargraves testimony I was impressed 
with the excellent questions that the Senate Judiciary Committee 
members asked but I was very disheartened to heai how LBC 
Chair, Darroll Hargraves responded, specially to direct questions 
such as "have you or any o f your staff been working on anything 
having to due with Valdez?" or his use of words like "technically 
we do not" or the words "mostly we consider". And the fact he did 
not have the written testimony to provide the Committee.

But what scarred me was when the LBC Attorney spoke and 
publicly stated that he had know idea why LBC Chair Darroll 
Hargraves would make such statements when they were not true.
So the record shows that a "STATE AGENCY

mailto:northemgirl@ctcak.net
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PERSONNEL/COMMISSIONER" knowingly provided false 
statements to the Senate Judiciaiy Committee. This is the same 
man that is telling you that it is lawful to take away my right to
vote.

For and on the record I want you all to know that during another 
hearing (SB 122) that LBC Chair, Darroll Hargraves testified on 
he also gave misleading testimony and it was Sen. Albert Kookesh 
that confronted him and LBC Chair, Darroll Hargraves had to 
correct himself.

This man is only to look at the facts not make them up. This man 
is not elected he has been appointed and not by the legislature so I 
can not recall him for his wrongful acts...that is your job. Please 
protect ''We the People" from State government agency personnel 
that want to usurp the powers of the legislature to make rules, 
policies, laws or create boroughs according to their own views 
Thank you for allowing my testimony.

•
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To: Senate Judiciary (JUD) Committee 
Chairperson: Sen. Ralph Seekins 
Subject: SB 128 by Sen. Terriaull 
Date: Friday April 8, 2005 
Time: 8:00 AM

Written Testimony by: DENNY KAY WEATHERS 
Residence Address: Lot 6, Deep Bay, Hawkins Island

in Prince William Sound, District C 
Mailing Address: Third Judicial District 
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I had faxed in for that hearing. They are as follows...

After LBC Chair, Darroll Hargraves testimony I was impressed 
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members asked but I was very disheartened to hear how LBC 
Chair, Darroll Hargraves responded, specially to direct questions 
such as "have you or any of your staff been working on anything 
having to due with Valdez?" or his use of words like "technically 
we do not" or the words "mostly we consider". And the fact he did 
not have the written testimony to provide the Committee.

But what scarred me was when the LBC Attorney spoke and 
publicly state ’ that he had know idea why LBC Chair Darroll 
Hargraves would make such statements when they were not true.
So the record shows that a "STATE AGENCY
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hearing (SB 122) that LBC Chair, Darroll Hargraves testified on 
he also gave misleading testimony and it was Sen. Albert Kookesh 
that confronted him and LBC Chair, Darroll Hargraves had to 
correct himself.

This man is only to look at the facts not make them up. This man 
is not elected he has been appointed and not by the legislature so I 
can not recall him for his wrongful acts...that is your job. Please 
protect "We the People" from State government agency personnel 
that want to usurp the powers o f the legislature to make rules, 
policies, laws or create boroughs according to their own views 
Thank you for allowing my testimony.
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DATE: April 8,2005

TO: Senator Guess 
Fax: 907-465-6615

FROM: Glen Marunde

Written Testimony to the Senate Judiciary Committee Regarding SB 128

To the Chairman and Members of the Senate Judiciary Committee:

My name is Glen Marunde and I am a 43 year resident o f Tok. My wife, Dorothy, and I 
have raised five children in Alaska. I make my living as an electrical and mechanical 
contractor. I also teach construction trade classes for the University of Alaska.

My testimony pertains to the story of what happen when the Local Boundary 
Commission forced the Lake Louise Community of just 37 residents to be annexed to 
the Matsu Borough without a vote of the residents of the annexed area and without the 
vote of a single elected person.

This story, more than anything else I know of, supports the aims and goal of SB28. I 
urge you to vote for SB 128.

The facts and figures used in this testimony are taken from The Report of the Local 
Boundary Commission to the Second Session of the Nineteenth Alaska Legislature.

Once upon a time there were 37 Alaskan citizens living peacefully and happily in the 
beautiful area around L»ke Louise. Lake Louise is located just off the Glenn Highway 
about 34 mile*. west of Glennollen and about 110 miles east of downtown Anchorage.

They governed themselves with a local Community Umbrella Corporation, a quasi- 
govemment plan overseen by the DCED for areas not ready to incorporate as a second 
class city. They had total local control of their own lives and destinies.

The Matsu Borough leaders recognized that some day this area could become a major 
recreational area with a tax base and they reached their talons over a mountain range 
and thru the notch at the top of Gunsight Mountain and snatched up Lake Louise.
The LBC eagerly approved the Matsu petition and forced the Lake Louise residents to be 
annexed to the Matsu Borough by use of the legislative review method. That’s the 
method whereby the LBC makes a recommendation to the Legislature to annex and it 
becomes law, if not voted down by a majority in both houses within 45 days. The 
ann .ation can become law without a vote of the Legislature and without a vote o f the
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Lake Louise citizens. The annexation becomes law without the vote of any elected 
person.

Cn March 7, 1996 the 37 residents of Lake Louise fought back and filed a petition to 
detach with the Department o f Community and Regional Affairs. The LBC was forced 
to investigate. Their own investigation showed that Lake Louise had very much more in 
common with the Glennallen Area that it did with Matsu. The LBC voted to recommend 
detachment.

On October 3, DCRA issues its preliminary report, which supported the detachment of 
approx 252 square miles.

But the DCRA attached stipulations to the detachment They recommended that the 
Lake Louise residents pay for a proportional share of the Matsu bonded indebtedness. 
Next, they recommended that Lake Louise pay required local contributions for education 
and that they assume responsibility for a 23acre sewage management site currently 
operated by the Matsu Borough. The dollar amount of these stipulations came to 
$160,000.00.

Let’s stop and recap! The 37 residents of Lake Louse were forced into annexation with 
the Matsu Borough with out a local vote and against their will. They fought back by 
filing a petition to detach. Upon review both the LBC and the DCRA changed their 
opinion and recommended detachment but they added stipulation that in order to detach 
the citizens of Lake Louise had to buy their way out to the tune of $160,000.00— for 
services they never wanted or needed in the first place. Unbelievable!

But wait -  there’s one more stipulation! At a December 8, 1995 meeting the LBC 
stipulated that the detachment will not take effect until the detached territory becomes 
part of another organized borough within two years of the date of tacit legislative 
approval. There were no other organized boroughs in the area.

Lets sum up, again.

The DCRA and the LBC imposed a borough annexation of Lake Louise against their 
will. Lake Louise fights back and files a petition to detach. After a thorough 
investigation, which shows that Lake Louise has much more in common with Glennallen 
than with the Matsu Borough, they reverse themselves and recommend detachment.

Next the LBC and the DCRA add stipulations to the detachment that Lake Louise must 
pay $160,000.00 to buy their way out and that they must join another borough, first. 
There was no other borough within 100 miles and still isn't as of today's date! Both the 
LBC and the /DCRA arc dead wrong but they win anyway — and the 37 citizens of 
Lake Louise lose and no elected person has voted on anything!

The saga continues.

■
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The citizens of Lake Louise could not afford to buy their way out and they did not want 
to join another borough. They fought back again by filing a petition to reconsider and 
ask to detach and form a 2nd class city as the Icssct of two evils. At least with a 2nd class 
city they would retain local control compared to seeing control pass to a borough 
assembly 100 miles away.

Hie LBC approves the formation of a 2nd class city but stipulates approx the same 
conditions as they did for detachment and then, believe it or not, adds another 
stipulation.

Here it is (if you love our Democracy, and believe in the rights of individuals, brace 
yourself):

“It is further stipulated in the even! a city government Is formed, the incorporation is 
conditioned upon the passage of a proposition authorizing the city to levy a property tax 
at a rate that will generate revenues sufficient rate to pay the $160,000.00 noted above 
to the Matanuska-Susitna Borough within two years of incorporation and to carry out the 
duties listed above and other reasonable anticipated functions of the city.”

And here is the final outrageous stipulation, “that the Local Boundary Commission shall 
be the arbitrator of any dispute between the petitioners and the Matanuska-Susitna 
Borough concerning payments required by this action or the implementation of any other 
aspect of the detachment and the conditions stipulate above.”

Talk about the fox guarding the chicken coop!” The LBC was a prime party and should 
not the arbitrator. That is the job for a 3rd party arbitrator.

The Lake Louise residents did not accept the stipulations and today they are still a part 
of the Matsu Borough.

Please note that Darrell Hargraves, die current Chairman of the LBC, was also the 
Chairman during the Lake Louise fiasco.

I believe that the story of how the LBC forced the Community o f Lake Louise, against 
their will, without a vote, into the wrong borough and forced it to remain there clearly 
points out the need to pass SB 128.

If you wish to read the LBC report regarding the annexation of Lake Louise into the 
Matsu Borough, call me at 907-883-4601 or email me at; Marundeffiaptalaska.net and I 
will send it to you.
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Senate Diswict F

Sponsor Statement for SB 128

S e n a te  B ill 128 w ill h e lp  in su re  th a t p e titio n s  to  c rea te  n ew  b o ro u g h s  rece iv e  a  h ig h e r 
d eg ree  o f  local p u b lic  p a rtic ip a tio n .

T h e  fo u n d a tio n  fo r  th is  leg is la tio n  is A rtic le  I, S e c tio n  2 o f  the  S ta te  C o n stitu tio n , “ All 
p o litic a l p o w e r  is in h e re n t in  the  p eo p le . All government originates with the people, is 
fo u n d ed  u pon  th e ir  w ill o n ly , and  is so le ly  fo r the  g oo d  o f  th e  p e o p le  as a  w h o le ."

T h e  sp e c ific  a u th o r ity  to m ak e  th is  s ta tu to ry  ch an g e  is in A rtic le  X , S ec tio n  3 o f  the  S ta te  
C o n s titu tio n . “ The entire state shall be organized into boroughs, organized or 
unorganized. They shall be established in a manner and according to standards provided 
by law. "

T h e  L o c a l B o u n d a ry  C o m m iss io n  h as ac ted  a g a in s t o v e rw h e lm in g  o b je c tio n s  o f V a ld ez  
re s id e n ts  in d ire c tin g  an e m p lo y e e  o f  the  D ep artm en t o f  C o m m u n ity , C o m m erce  and  
E c o n o m ic  D e v e lo p m e n t to  o rig in a te  a b o ro u g h  p e titio n  su rro u n d in g  t.ic ir  c o m m u n ity .
T h e  L B C  is u s in g  a  p ro ce ss  th a t d o es n o t fo llow  the  typ ica l T itle  2 9  p io c e d u re s  fo r pub lic  
in v o lv e m e n t in  th e  p e titio n  fo rm u la tio n  p rocess.

W h ile  th e  C o n s titu tio n  in A rtic le  X , S ec tio n  12 o f  the  C o n s titu tio n  s ta tes : the  L ocal 
B o u n d a ry  C o m m iss io n  “ m ay  c o n s id e r  any  p ro p o sed  local g o v e rn m e n t b o u n d ary  change". 
It d o es n o t s ta te , th a t a s ta te  ag e n cy  o r  th e  L B C  m ay  c re a te  e n tire ly  n ew  b orough  
b o u n d arie s . In fac t, the  s ta tu to ry  lan g u ag e  that o n ce  sp e c if ic a lly  rec o g n iz ed  such 
a u th o rity  w as e lim in a te d .

It is c le a r  fro m  the  m in u te s  o f  the C o n s titu tio n a l C o n v en tio n  th a t the  fo u n d ers  d id  no t 
in te n d  a  b o ro u g h  to  b e  c re a te d  by  a  s ta te  e m p lo y e e , o r f iv e  u n e le c te d  c o m m iss io n e rs . T he 
fo u n d e rs  no  d o u b t in te n d e d  the  p h rase  “ All government originates with the people " to  
g u id e  a n d  te m p e r  the  a c tio n s  o f  the  L B C  a n d  g o v e rn m en t a g e n c ie s  in th e ir  d e lib e ra tio n s  
and  ac tio n s .

SB  128 is b ased  on  A rtic le  I, S e c tio n  2, a n d  a ffirm s fo r the  L B C  a n d  the  D e p artm e n t o f  
C o m m u n ity , C o m m e rc e  and  E c o n o m ic  D e v e lo p m e n t th a t "all government" a p p lie s  to 
b o ro u g h s , and  the  w o rd s "originates with the people" a p p lie s  firs t a n d  fo rem o st to 
c itiz e n s  w ith in  p ro p o se d  b o ro u g h  b o u n d arie s .

. aska ^ ta te  ^legislature

J&enate

Email: Senator_Ger>o_Therriault©legis state,ak.us



FISCAL NOTE
STATE OF ALASKA
2005 LEGISLATIVE SESSION

R e v is io n  D a te /T im e  (N o te  if c o rre c tio n ):  
Title Borough Incorporation

Fiscal Note Number:
Bill Version:
(S) Publish Date:

Dept. Affected: 
'RDU

1
SB 12e
3/22/05

Commerce
Comm Assist & Ec Dev (405)

Sponsor
Requester

Component Community Advocacy
Therriault
S e n a te  Com m unity & R egional Affairs

Expenditures/Revenues
C o m p onen t No. 

( T h o u s a n d s  o f D o lla rs)

2703

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 rY2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL e x p e n d it u r e :
[CHANGE IN REVENUES ( ) ~ f
fund  source (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do nol abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate papa if necessary)

T h is  le g is la tio n  a m e n d s  A S  4 4 .3 3 .8 1 2 ( a )  to  r e q u ire  th a t  th e  te rm  " b o u n d a ry  c h a n g e "  m a y  n o t b e  c o n s t ru e d  
to  in c lu d e  a  b o ro u g h  in c o rp o ra tio n . It w o u ld  n o t c r e a te  a  f isca l im p a c t o n  th e  o p e ra t io n s  o f  th e  d e p a r tm e n t.

Prepared by: Michael Black. Director______________________________________  Phone 907.269.4580
Division Community Advocacy_______________________________________  Date/Time 3/21/05 10:19 AM
Approved by: Edgar Blatchford, Commissioner___________________________  Date 3/21/2005_______
Agency Commerce. Community, and Economic Development___________

(Revised 9/23/2004 OMB) Page 1 of 1



S e n a te  M a jo r i t y  Web: www.akrepublicans.org
Sponsor: Senator Gene Therriault
C u r r e n t  Version: S B  128

C o n ta c t:  D ave  S tan c lif f , 465-4797

Fact Sheet for: Senate Bill 128
Short Title: BOROUGH INCORPORATION
Summary:

■ Amends AS 44.33.812 to clarify that the authority of the Local Boundary 
Commission (LBC) does not include borough incorporation when the LBC 
considers a local government “boundary change.”

Benefits:
■ Ensures a higher degree of local public participation in the petition process.
• Resolves a potential constitutional conflict.
■ Clarifies state law regarding the formation of boroughs to reflect the intentions of 

participants in Alaska’s Constitutional Convention.
Background:

■ SB 128 clarifies that agency personnel of state government cannot create a new 
borough. The bill is in response to a recent action of the LBC and the Department 
of Commerce, Community and Economic Development to draft a petition that 
would surround the community of Valdez with a new borough. The action is 
against overwhelming objections of Valdez residents, does not follow typical Title 
29 procedure allowing for public involvement, and can be interpreted as 
unconstitutional. Validation for SB 128 comes from Article I, Section 2 o f the State 
Constitution, “All political power is inherent in the people. AH government 
originates with the people, is founded upon their will only, and is solely for the 
good of the people as a whole.” The specific authority for the statutory change 
made in SB 128 comes from Article X, Section 3, “The entire state shall be 
organized into boroughs, organized or unorganized. They shall be established in a 
manner and according to standards provided by law." Minutes of the Constitutional 
Convention clearly indicate that the founders did not intend borough creation by a 
state department or five unelected commissioners.

A l a s k a  S t a t e  L e g i s l a t u r e

F a c t  S h e e t  R ev is io n  D a te  T hursday , M arch  03 , 2 0 0S  11 :33  AM

http://www.akrepublicans.org


February 22. 2005

Governor Frank Murkowski 
State of Alaska 
Office of the Governor 
P. O. Box 110001 
Juneau, Alaska 99811 
Fax: (907)465-3532
Dear Governor Murkowski:

The City of Valdez respectfully requests your attention to the development of a petition 
for the incorporation of the Prince William Sound Borough that follows the model 
borough boundaries in the Prince William Sound area. In August of 2004, the City of 
Wh'ctier passed a resolution asking the Local Boundary Commission to have the State 
act as the petitioner for the .ncorporation of the Prince William Sound Borough through 
the Legislative Review Process. The Local Boundary Commission voted favorably to 
grant Whittier’s request. Subsequently, staff time within the Division of Community 
Advocacy was allocated for preparation of the petition. A number of issues relating to 
this process are cause for alarm.
First, the petition process has been assigned to a very accelerated schedule. The 
Division of Community Advocacy has informed stakeholders that the petition will be 
submitted by the end of March, 2005. This submission date does not guarantee, but 
positions the petition to be submitted by the LBC within the first ten days of the 2006 
Legislative session. The timeline virtually prohibits the affected communities from 
completing their own analysis of alternative borough boundaries. The model borough 
boundaries were drawn up more than a decade ago. Much has changed in that time. 
There very well may be alternative boundary options that make more social and 
economic sense for the individual communities within Prince William Sound. The “fast- 
tracked" petition provides no opportunity for different options to be explored.
Secondly, the City of Whittier passed and submitted its resolution to the Local Boundary 
Commission with no forewarning to the other four impacted communities. The 
population of Whittier is approximately 172 people. Based on information we have 
received, not all of the residents are in favor of borough incorporation. This means that 
less than 2% of the population in Prince William Sound is driving a borough petition 
process for the other 98% of the residents in the impacted area.

Finally, it Is the stated policy of the Administration that Alaska residents will not be forced 
into new local government. Much of the push behind borough formation is to ensure that 
Alaskans are paying “their fair share." We see that as a reasonable goal. However, in 
Prince William Sound, 95% of the population is currently paying for schools, land use
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planning. An even higher number (98%) are paying taxes for services that far exceed 
those provided by most borough governments in Alaska.

With this in mind, It begs the question, "Why the rush?" All five communities within 
Prince William Sound should be given the dignity and time to determine which 
boundaries make the most sense for the social and economic well being of our citizens 
for this generation and those to come.

The City of Valdez urges you to review the State’s role and process in p.r paration of the 
petition for incorporation of the Prince William Sound Borough.

Sincerely,

Mayor

CC: Representative John Harris, Speaker of the House
Senator Gene Therriault



C ity of C ordova
April 6, 2005

Senator Ralph Seekins, Chair 
Senate Judiciary Committee Members 
State Capital 
Juneau, AK 99801-1182

Re: SB 128

Dear Senators:

Article 10, section I of the Alaska State Constitution provides for the maximum local self 
government with a minimum of local government units to prevent duplication of tax levying 
jurisdictions. This article directs the state to form government units that encompass a large 
geographic area, a “minimum of local government units,” to provide for the maximum local self 
government (borough).

Article 10, section 2 of the Constitution says that all local government powers shall be vested in 
boroughs and cities. And Section 12 of Article 10 establishes the Local Boundary Commission as 
part of the executive branch of state government. The Commission may consider “any proposed 
local government boundary change” (emphasis added).

•  Senate Bill 128 would restrict the powers of the Local Boundary Commission so it could no
longer consider borough boundary changes. The constitution mandates that any proposed 
government boundary change be considered by the boundary commission. This legislation 
mandates an unnecessary and potentially unconstitutional restriction, since the legislature already 
has the power to “disapprove by lesolution concurred by the majority of the members of each 
house” any proposal from the Commission.

The framers of the constitution envisioned a very simple form of government. They did not want 
multiple governments with overlapping powers and jurisdictions. This simple form of 
government included the state, cities, and boroughs. It became apparent shortly after the 
constitution was adopted that borough formation was not taking place as envisioned. As a result, 
in 1963 the mandatory borough act was passed to create boroughs. Those boroughs now contain 
84% of the population of Alaska. Passage of SB 128 would create another barrier to borough 
formation, which is contrary to the intent of the constitution.

The City of Cordova is not in support SB 128 and feels it should be rejected as unnecessary and 
possibly unconstitutional.

Thank you for allowing me to submit this written testimony.

Sincere!

Joyce, Mayor
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To: Senate Judiciary (JUD) Committee 
Chairperson: Sen. Ralph Seekins 
Subject: SB 128 by Sen. Therriault 
Date: Wednesday 5,2005 
Time: 8:30 AM

Written testimony by: DENNY KAY WEATHERS 
Residence Address: Lot 6, Deep Bay, Hawkins Island

In Prince William Sound, District C 
Mailing Address: Third Judicial District

c/o P.O. Box 1791 
Cordova, Alaska 

Rural Radio Phone: 907-424-3745 
Email Address: northemgirl@ctcak.net

Mr. Chairman;

I strongly support SB 128 because under title 44 the LBC is 
taking away the pubic process. In 1998 in the Sectional Analysis 
and Policy Concerns for SB 337 under sub-header “Mandatory 
Boroughs Inhibit Development o f Local Government” It states 
“This agency’s experience with mandatory boroughs is that 
because there is so much resentment and animosity revolving 
around their creation, the borough is seen as an enemy to be fought 
against for years after its initial creation.”. But now this very 
agency is trying to create a forced borough with no public process.

When an agency within the government starts to supersede the 
rights of “We the People” and usurps the powers o f the legislature 
we no longer have a constitutional government. Under section 3 of 
the Alaska Statehood Act Public Law 85-508 it states, “The 
constitution of the State of Alaska shall always be republican in 
form and shall not be repugnant to the Constitution o f the United 
States and the principles o f the Declaration o f Independence.” 
Under Title 44 not only is the public process as well as our right to 
vote being taken away by this agency (the LBC) it is also trying to

mailto:northemgirl@ctcak.net
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suspend our legislature by declaring themselves invested with 
power to legislate for us. This goes directly against the principles 
o f the Declaration oflndependence as well as the Alaska Statehood 
Act.

The Constitution o f the State o f Alaska under Article I, Section
2. Source o f Government. A ll political power is inherent in the 
people. A ll government originates with the people, is founded 
upon their w ill only, and is instituted solely for the good o f the 
people as a whole. Under Title 44 the power o f the pe >ple is being 
taken away by the removal o f the public process, the government is 
no longer originating with the people but instead with a 
government agency, and our w ill and good o f the people as a 
whole is lost to this agency.

The majority o f the People within the Prince William Sound 
Model Borough area are opposed to the LBC trying to use Title 44 
to create a borough without a public process and it seems that only 
a handful of citizens within the Prince William Sound Model 
Borough area, the Cordova City government and the Whittier City 
government are for this type o f forced borough.

The LBC needs to be reigned in and some checks and balances 
?ut into place to protect “We the People” from this State agency 
that wants to take our rights away. SB 128 is a good start. Please 
pass SB 128 and up hold not only our Constitution but the Alaska 
Staiehood Act too. Thank you for the opportunity to testify.
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LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA Slate Capitol 
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Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M April 5, 2005

SUBJECT: Borough incorporation (SB 1)

TO Senator Gene Therriault 
Attn: Dave Stancliff

FROM : Tamara Brandt Cook 
Director '

You ask for an explanation of how SB 128 would change existing law if enacted. Under 
AS 44.33.812(a)(3) the Local Boundarv Commission is required to consider local 
government changes requested of it by the legislature, the commissioner of commerce, 
community, a- J economic development, or a political subdivision of the state. This bill 
specifically removes a borough incorporation from potential coverage under 
AS 44.33.812(a)(3) as a "local government change." The Local Boundary Commission 
would not be required to consider a borough incorporation requested by the listed entities. 
Note that it is the mandatory nature of the duty that is affected. The bill does not prohibit 
the Local Boundary Commission from considering a borough incorporation requested of 
it by any entity if it chooses to do so.

TBC:lmb
05-109.1mb



. f tproved by the volrrs as prescrib'd by law. F.ach 
bill fur appropriations fur capital projects in ex- 
cas o( Lie limit shall be confined lo capital 
projects of the same type, and the volets shall, as 
pn vided by law, be informed of the cost of op­
erations and maintenance of the capital projects. 
No other appropriation in excess of this limit may 
be made except lo meet a state of disaster de 
dared by the governor as prescrib'd by law The 
governor shall cause any unexpended and on 
appropriated balance to lie invested so as to yield 
competitive market rales to the treasury

SECTION 17. BUDGET RESERVE FUND.
(a) There is established as a separate fund in 
the State treasury the budget reserve fund. Ex­
cept for money deposited into the permanent 
fund under Section 15 of this article, all money 
received by the Slate after July 1,19%, as a re­
sult of the termination, through settlement or 
otherwise, of an administrative proceeding or of 
litigation in a Slate or federal court involving 
mineral lease bonuses, rentals, r /allies, royalty 
sale proceeds, federal mineral revenue sharing 
payments or bonuses, or involving taxes imposed 
on mineral income, production, or property, shall 
be deposited in the budget reserve fund. Money 
in the budget reserve fund shall be invested so as 
to yield competitive market rates lo the fund. 
Income of Ihe fund shall be retained in the fund. 
Section 7 of tills article does not apply to depos­
its made to the fund under this subsection. 
Money may he appropriated from Ihe fund only 
as authorized under (b) or (c) of this section

(b) If (he amount available for appropriation 
for a fiscal year is less than the amount appro­
priated for the previous fiscal year, an appropria­
tion may be made from the budget reserve fund 
However, the amount appropriated from the fund 
under tins subsection may not exceed the amount 
necessary, when added to other funds available 
for appropriation, to provide for total appropria- 
tijns equal lo the amount of appropriations 
made in the previous calendar year for the pre­
vious fiscal year.

(c) An appro iation from the budget reserve 
fund may be made for any public purjiosc upon 
afflnnativevoteof lltrce-fourtlis of the member, 
of each bouse of ilie legislature.

(d) If an appropriation Is made from the bud 
gel reserve fund, until the amount a|>proprlated 
is repaid, the amount of money In the general 
fund available for appropriation at the end of 
each succeeding fiscal year shall he deposited in 
tlie budget reserve fund. The legislature shall 
implement this subsection by law.

ARTICLE X.
LOCAL GOVERNMENT.

SECTION 1. PURPOSE AND CONSTRUC­
TION. The purpose of this article is lo provide 
for maximum local self-government with a 
minimum of local government units, and lo pre­
vent duplication of tax levying jurisdictions. A 
liberal construction shall lie given to the powers 
of local government units.

SECTION 2. LOCAI. GOVERNMENT POW­
ERS. All local government powers shall be vested 
in boroughs and cities. The Slate may delegate 
taxing powers to organized boroughs and cities 
only,

SECTION 3- BOROUGHS. The entire State 
shall be divided into boroughs, organizer) or 
unorganized. They shall lie established in q 
manner arid according lo standards provided hv 
Jaw The standards shall include population, 
geography, economy, transportation, and other 
factors. Each borough shall embrace an area 
and population with common interests to the 
maximum degree possible The legislature shall 
classify boroughs and prescribe their [towers and 
functions. Methods hv which borotiglts may be
organized, incorporated, merged, consolidated, 
reclassified, or dissolved shall tie [iri-serihed by
law.

e
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SECTION 4. ASSEMBLY. Hie governing body 
of tlie organized borough shall be the assembly,

I and us composition shall be established by law
I or charter.

SECTION 5. SERVICE AREAS. Service ar 
eas to provide special services within an orga­
nized borough may be established, altered, or 
abolislted by the assembly, subject lo ihe provi­
sions of law or charter. A new service area shall 
not be established if, consistent with the purpose 
of this article, the new service can be provided by 
an existing service area, by incorporation as a 
city, or by annexation lo a city. Tlie assembly 
may authorize Ihe levying of taxes, charges, or 
assessments within a service area to finance the 
special services.

" SECTION 6. UNORGANIZED BOROUGHS”
The legislature shall pro-, ide fur the performance 
of services it deems necessary or advisable in 
unorganized boroughs, allowing for maximum 
local participation and responsibility, it may 
exercise any power or function in an unorganized 
borough which the assembly may exercise in an 
organized borough

SECTION 7. CITIES. Cilicsshall be incorpo­
rated In a manner prescribed by law, and shall 
be a part of the borough in whic. .hey are lo 
catcd Cities shall have the [towers md functions 
conferred by law or charter. They may be merged, 
consolidated, classified, reclassified, or dissolved 
in the manner provided by law.

SECTIONS. COUNCIL. The governing body 
of a city shall be Ihe council

SECTION 9. CHARTERS. The qualified vot­
ers of any borough of the first class or city of 'lie 
fust class may adopt, amend, or repeal a home 
rule charter in a manner provided by law In Ihe 
absence of such legislation, Ihe governing laxly 
of a I* rough or city of ihe first class shall pro­
vide the procedure for the prepaialion and adop­
tion or rejection of the charter All charters, or 
parts or amendments of charters, shall he sub­

mitted lo the qualified voters of llffiuough or 
city, and shall become effective if approved by a 
majority of those who vole on the specific ques­
tion.

SECTION 10. EXTENDED HOME RULE.
The legislature may extend home rule lo oilier 
boroughs and cities

SECTION 11. HOME RULE POWERS. A
home mle borough or city may exercise all leg­
islative powers not prolu! Jed by law or by char­
ter

SECTION 12. BOUNDARIES. A hoi bound­
ary commission or board shall be established by 
law in the executive branch of ihe stale govern­
ment. Tlie commission or Ixiard may consider 
any proposed local government boundary 
change. Ii may present proposed chances lo (lie 
legislature during the first ten days of any regu­
lar session. '|1ii' '■hanye shall become effective 
forty-five days after presentalIon or at the end of 
Ihe session, whichever is earlier, unless disap­
proved by a resolution concurred in by a major­
ity of the members ol each house. Tlie commis­
sion or board, suhject lo law, may establish pro­
cedures whereby Ixnindaries may be adjusted by 
Irol action.

SECTION 13- AGREEMENTS; TRANSFER 
OF POWERS. Agreements, including those for 
cooperative or joint administration of any func­
tions or powers, may be made by any local gov­
ernment with any other local government, with 
ihe Stale, or will) ihe United Stales, unless other­
wise provided by law or charter A city may trans­
fer to the Ivorouyl) ill which il is located any ol 
its |xiwers or fuiiuioits unless prohibited by law 
or charter, and may in like manner revoke (lie 
transfer.

SECTION 14. LOCAL GOVERNMENT 
AGENCY. An agency shall be estabhslutl by law 
m the executive branch of Ihe slate government 
to advise and assist local governments II shall 
review their activities, collect and publish local
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NATIVE VILLAGE OF EAGLE 
EAGLE VILLAGE IRA COUNCIL 

P. 0 . BOX 19 
EAGLE, AALASKA 99738

PHONE NO. (907)547-2281 
FAX NO. (907)547-2318

March 7, 2005

Gene Therriault 
Alaska State Legislature 
Alaska State Senate 
Stale Capital
Juneau, Alaska 99801-1182

RE: Senate Bill 128

Dear Honorable Senator Theiriault:

I am writing in references to Senate Bill 128, which you introduced ton March 3, 
2005. After reviewing the synopsis of SB-128,1 wanted to let you know that I suppor* it. 
I like the intent of this bill, however, 1 do have a few questions? You quoted the “Alaska 
State Constitution” Article 1, Section 2, which states that all government originates with 
the people. I read and understands this to mean, if someone wants a borough, that it is up 
to the people who resides within the area to formulate, vote and introduce it as

The individual rights within our Bill of Rights, states we the people, for the 
people and by the people. The bill, which you are sponsoring, has all of these safeguards 
and merits. I do believe that we need a bill like SB-128 to safeguard all of our rights, 
es; jcially in this case, the formation of boroughs or other forms of government.

Thank you for giving me the time to comment. I strongly support and recommend 
passage of this bill. If you have any questions or comments, feel free to call me at (907) 
547-2271 (office) or (907) 547-3030 (home).

legislation.

Eagle Village IRA Council
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February 22, 2005

State of Alaska
Department of Commerce, Community & Economic Development
Commissioner Edgar Blatchford
P. O. Box 110800
Juneau, Alaska 99811-0800
Fax: (907)465-5442

Dear Commissioner Blatchford:

The City of Valdez respectfully requests your attention to the development of a petition 
for the incorporation of the Prince William Sound Borough that follows the model 
borough boundaries in the Prince William Sound area. In August of 2004, the City of 
Whittier passed a resolution asking the Local Boundary Commission to have the State 
act as the petitioner for the incorporation of the Prince William Sound Borough through 
the Legislative Review Process. The Local Boundary Commission voted favorably to 
grant Whittier's request. Subsequently, staff time within the Division of Community 
Advocacy was allocated for preparation of the petition. A number of issues relating to 
this process are cause for alarm.

First, the petition process has been assigned to a very accelerated schedule. The 
Division of Community Advocacy has informed stakeholders that the petition will be 
submitted by the end of March. 2005. This submission date does not guarantee, but 
positions the petition to be submitted by the LBC within the first ten days of the 2006 
Legislative session. The timeline virtually prohibits the affected communities from 
completing their own analysis of alternative borough boundaries. The model borough 
boundaries were drawn up more than a decade ago. Much has changed in that time. 
There very well may be alternative boundary options that make more social and 
economic sense for the individual communities within Prince William Sound. The “fast- 
tracked" petition provides no opportunity for different options to be explored.

Secondly, the City of Whittier passed and submitted its resolution to the Local Boundary 
Commission with no forewarning to the other four impacted communities. The 
population of Whittier is approximately 172 people. Based on information we have 
received, not all of the residents are in favor of borough incorporation. This means that 
less than 2% of the population in Prince William Sound is driving a borough petition 
process for the other 98% of the residents in the impacted area.

Finally, it is the stated policy of the Administration that Alaska residents will not be forced 
into new local government. Much of the push behind borough formation is to ensure that 
Alaskans are paying “their fair share.” We see that as a reasonable goal. However, in 
Prince William Sound, 95% of the population is currently paying for schools, land use
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planning. An even higher number (98%) are paying taxes for services that far exceed 
those provided by most borough governments in Alaska.

With this in mind, it begs the question, “Why the rush?" All five communities within 
Prince William Sound should be given the dignity and time to determine which 
boundaries make the most sense for the social and economic well being of our citizens 
for this generation and those to come.

The City of Valdez urges you to review the State's role and process in preparation of the 
petition for incorporation of the Prince William Sound Borough.

Mayor

CC: Representative John Harris, Speaker of the House
Senator Gene Therriault



SKAOWAY CITY SCHOOL
P.O. Box 497 • Skagway, Alaska 99840 • (907) 983-2960

March 24, 2005

The Honorable Senator Gene Therriault 
SENATE
State Capitol, Juneau, Alaska 99801-1182

Re: Borough Incorporation
Senate Bill 128

My dear Senator Gene Therriault,

1 provided testimony in support o f SB 128 to the Community & Regional Affairs 
Committee o f the Alaska State Senate on Monday, March 21, 2005 while I was in Juneau 
amending the Legislative Fly-In for the Alaska Association o f School Administrators. I 
am the Superintendent o f  the Skagway City School District and I share with you the 
belief that it is in the vital interest of the future of our cities, Valdez and Skagway, that 
SB 128 become law.

I really appreciate your c.,brts on behalf of small cities and towns throughout Alaska. It 
is imperative that local autonomy and the principles o f self-rule be protected in state 
statute. I applaud your attempts to preserve this important aspect o f rural life. Many 
people who choose to live in our small communities are advocates o f keeping 
government at a local level as much as possible. Your bill will further secure those needs 
of letting people be in charge o f their own lives and destinies.

I have shared through a letter to the City o f Skagway City Council the broad benefits 
your bill will guarantee for the citizens of our cities. I actively seek to promulgate our 
mutual agenda whenever the opportunity becomes available. I felt that this public hearing 
was just such an occasion and w as glad to lend my voice to your effort.

Besides protecting our communities through your bill I know that the City of Skagway 
has petitioned the Local Boundary Commission and the Alaska Stale Legislature to be 
made a borough. Skagw ay shares with Valdez, in my opinion, the perception of many 
people in our state that they are “cash cows” whose wealth derived from the very arduous 
work o f the people in those cites w'ould be a benefit to surrounding communities through 
an annexation into their borough governments. If that type o f borough formation were to



be permitted then our communities would probably loose their ability to plan for their 
futures. Other entities would be making decisions impacting our cities without the mutual 
consent o f our residents since there would be a shift in majority voting.

I wholeheartedly believe that our Skagway City Council objective o f  making Skagway a 
borough is imperative in obtaining financial independence and local autonomy for the 
future needs o f  Skagway’s citizens especially her children. I would speculate that the 
citizens o f Valdez would also benefit by forming their own borough. We can either 
become a borough in the State o f Alaska or, as an alternative plan, we can find wa\ s to 
enact through legislation, law that would make it impossible for other boroughs or 
communities from incorporating us into their borough without our voter’s approval Your 
bill would provide our residents with this later strategy and its corresponding ! *gal 
indemnity.

1 personally believe that only this type of a ,egal deterrent, which impedes or 'dually 
stops an unwilling city participant from btf'ng forced into an existing borough, will 
ultimately protect the fiscal integrity, quality o f life, and the future interests o f our 
wonderful communities. Congratulations on having your bill unanimously voted out of 
the Senate Committee for Community & Regional Affairs!

Thank you so much for taking your time to read this letter. Please know that if there is 
any opportunity in which 1 could be of help in your pursuit o f getting SB 128 in slate 
statute you need only to ask. I can be reached at the aforementioned telephone number or 
by e-mail address: mdickens@skagwayschool.org. I know' that by working together w'e 
will be helping to sustain and foster a safe, secure, and financially sound future for the 
citizens o f our mutual cities!

Warmest Regards,

Dr. Michael Dickens 
Superintendent

Cc: President Chris Ellis and the Skagway City School District School Board
Mayor Tim Bourcy and the Skagway City Council members

mailto:mdickens@skagwayschool.org
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Date of 5-Day Notice: ________________  DATE TURNED
(in accordance with Uniform Rule 23) IN TO OFFICE: ___________

Judiciary Committee considered SENATE BILL NO. 129

SB 1?9 WRONGFUL FILING OF LIS PENDENS

“An Act relating to the wrongful recording of a notice of pendency of an action relating to title to or right to 
possession of real property."
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ALASKA STATE LEGISLATURE
Senate D istrict H State Capitol, Room 417

E. Railroad Avenue 1̂̂ Juneau AK 99801-1182
asilla AK 99654 I  907-465-3878

907-376-4866 1 / Fax:907-465-3265
907-373-4724 -Fa 800-862-3878
Senator_Charlie_Huggins@legis.state.ak.us www.akrepublicans.org/huggins/

Charlie Huggins 
Senator

3/8/05

Sponsor Statement

SB 129 -  An act relating to the wrongful recording of a notice o f pendency of an action 
relating to title to or right to possession o f real property

SB 129 seeks to discourage abusive filings of illegal lis pendens notices and in fact makes it a 
Class A misdemeanor to file a wrongful “notice of lis pendens”1. While the filing does not 
create a formal lien, such a notice can have an impact similar to that of a lien on the ability of the 
targeted person to do business with the affected real i ‘ate.

SB 129 responds to instances of nuisance filings used as a form of retribution against public 
officials. Current law is clear that lis pendens are only supposed to be filed against property for 
which the title or right to possession is subject to litigation, but the recorder’s office currently has 
no way to prevent people from filing improper lis pendens. Ordinarily, the improper filing is 
against property that is not subject to dispute; however, the filing is made simply because the 
filer has a grievance against the owner or someone connected with the owner.

In one case in 2003, a former state employee filed lis pendens targeting the home, development 
property and mining claims of members of the Alaska Board of Game, an assistant attorney 
general, and a real estate developer. None of the properties were actually the subject of a title or 
possession dispute, but the case took months and thousands of doliars of attorney lime to resolve.

1N o t i c e  o f  l i s  p e n d e n s  . -  A notice filed on public records for the purpose of warning all persons 
that the title to certain property is in litigation, and that they are in danger of being bound by an 
adverse judgment. The notice is for the purpose of preserving rights pending litigation.

C ontact Inform ation -  D eborah G rundm ann 465-4711

mailto:Senator_Charlie_Huggins@legis.state.ak.us
http://www.akrepublicans.org/huggins/


FISCAL NOTE
STATE OF ALASKA
2005 LEGISLATIVE SESSION

R e v is io n  D a te /T im e  (N o te  if c o rre c tio n ):
gful Filing of Lis PendensTitle Wronc

Dept. Affected:
'BRU
Component

Fiscal Note Number
Bill Version:
() Publish Date

SB 129

Alaska Court System 
Trial Courts

Sponsor
Requester

Senator Huggins

E x p e n d i t u r e s / R e v e n u e s

Component No. 

(Thousands of Dollars)

768

Note: Amounts do not include inflation unless otherwise noted below
O P E R A T IN G  E X P E N D IT U R E S FY  2006 FY  2007 F Y  2008 F Y  2009 F Y  2010 F Y  2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 O.C

IC A P IT A L  E X P E N D IT U R E S  | | | I I I I

jC H A N G E  IN R E V E N U E S  ( ) I

F U N D  S O U R C E (i housands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f an y  cu rren t year (FY2005) cost: 0.0
M a rk  th is  b o x  (X) if  fu n d in g  fo r  th is  b ill is  in c lu d e d  in  the G o v e rn o r 's  F Y  2006 bu d ge t p rop o sa l: I

PO S IT IO N S
Full-time
Part-time
Temporary

A N A L Y S IS :  (Attach a separate page it necessary)
The court system does not anticipate any fiscal impact from the passage of SB 129.

Prepared by: Donglas Wooliver, Administrative Attorney_____________
Division Alaska Court System______________________________
Approved by: Doug Wooliver for Stephanie Cole, Administrative Director
Agency Alaska Court System

Phone 463-4750
Date/Time 3/21/05 11:35 AM

Date 3/21/2005

(Revised 9/2002 OMB) Page 1 o f  1



FISCAL NOTE
STATE OF ALASKA
2005 LEGISLATIVE SESSION

R e v is io n  D a le /T im e  (N o te  if c o r re c tio n ) :___________________
Title “An Act relating to the wrongful recording of a
notice of pendency.

Fiscal Note Number
Bill Version:
() Publish Date:

Dept. Affected: 
'RDU

S B129-LAW-T & WC-3-18

LAW
CIVIL

Component Torts & Workers' Compensation
Sponsor
Requester

Senator Huggins
Senate Judiciary

Expendi tures/Revenues

C o m p o n en t No. 

( T h o u s a n d s  o f  D o lla rs )
Note: Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
T ravel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

[CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1C''* GF Match
1u04 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for th is bill is included in the Governor’s FY 2006 budget proposal: I I
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata pape if necessary)
T h e  p r o p o s e d  le g is la tio n  w o u ld  m a k e  it a  C la s s  A m is d e m e a n o r  to  p r e s e n t  a  lis p e n d e n s  to a  r e c o r d e r  w ith 
r e c k le s s  d is r e g a r d  for th e  fac t th a t  th e  u n d e r ly in g  a c tio n  d o e s  n o t c o n c e r n  title  to  o r p o s s e s s io n  o f th e  
p ro p e r ty  a t  is s u e .  T h e  in te n t o f  th e  le g is la tio n  is to d e t e r  th e  u s e  o f im p ro p e r  r e s t r a in ts  o n  r e a l  p ro p e r ty  of 
p u b lic  o ffic ia ls  a n d  m e m b e r s  o f th e  p u b lic  a s  a  m e a n s  o f  re tr ib u tio n  o r  in tim id a tio n .

P a s s a g e  o f th is  le g is la tio n  will h a v e  n o  fisca l im p a c t o n  th e  D e p a r tm e n t  o f  L aw .

Prepared by: Kathryn Daughhetee. Director_____________________________ Phone 465-3673
Division Administrative Services Division___________________________  Date/Time 3/18/05 2:32 PM

Approved by: K. Daughhetee for Scott Nordstrand, Acting Attorney General Date 3/18/2005_____
Agency Department of Law______________________________________

(Rovuod 9/33/200* OMB) Page 1 of 1



Sectional Analysis of SB 129 (wrongful recording of notice of pendency of 
action relating to title or possession of real property)

SB 129 seeks to discourage abusive filings o f illegal l is  pendens notices. There is 
currently no penalty for filing illegal l is  p endens notices. Filing a l i s  pendens 
notice creates property title “clouds” that can interfere with property sales or 
financing.

Sec. 1. The first section o f the b ill adds an additional type of conduct to the 
actions designated in AS 11.46.560(a) as comprising “ the crime o f offering a false 
instrument for recording in the second degree.” This crime is a Class A  
misdemeanor. Under SB 129, criminal liability is extended to those who file 
notices o f l i s  pendens with the recorder o f deeds with knowing or reckless 
disregard for the fact that the court action spe' Tied in the notice does not concern 
either the title to, or the right to possess, tht ual property referred to in the notice. 
L iab ility is also extended to those who file such a notice with knowing or reckless 
disregard for the fact that there is no pending court action at all that concerns 
either the title to, or the right to possess, the real property referred to in the notice.

The language in section 1 tracks AS 09.45.940, which sets out the circumstances 
under which it is proper to file with the recorder of deeds a notice o f the pendency 
o f an action affecting title to real property or the right to possession o f real 
property. The common legal term for these notices is “notices of l is  pendens." 
Under SB 129, a person knowingly or recklessly using a notice o f l is  pendens in 
circumstances not provided in AS 09.45.940 w ill, in general, be subject to 
prosecution.

Sec. 2. Section 2 makes it a complete defense to criminal liability i f  the person 
filing the wrongful notice shows that the owner of the property consented to the 
filing. Thus, even i f  the filing of the notice is not within the law as set out in AS 
09.45.940, the person making the filing is not guilty o f a misdemeanor if  the 
owner o f the property agreed to let the wrongful document be filed with the 
recorder o f deeds.



IN TH E  SU PER IO R  C O U R T  FO R  TH E  ST A T E  OF A LA S K A  

TH IRD  JU D IC IA L  D ISTR ICT  A T  A N C H O R A G E

K E N N E T H  H. M A N N IN G , JD,

Plaintiff,

v.

A L A S K A  B O A R D  OF G A M E , G R EG  
R O C Z IC K A , Chair, G EO R G E  M A TTZ , 
M IK E  F L E A G L E , D A N A  PRUHS,
B EN  G RU SSEN D O RF, V ice Chair, 
G R E G  STR EV ELER , JU L IE  M A IER , 
S T A T E  O F A L A S K A  DEPT. O F  LAW , 
K E V IN  S A X B Y , ASSISTAN T  
A T T O R N E Y  G E N E R A L , State o f 
Alaska Department o f Law,

Defendants.

Case No. 3AN-02-4392 C i

A F F ID A V IT  O F M A R K  S P A R R O W

Mark Sparrow, being first duly sworn, deposes and states:

1. M y  name is Mark Sparrow. I am a resident o f Anchorage, Alaska and am 

over the age o f eighteen. I make this affidavit on personal knowledge.

2. I am not a defendant in this case.

3. I have never been a member o f the Alaska Board o f Game.

4. I do not know Kenneth Manning, and to my knowledge I have never had

any contact with him.

5. Since February, 2003,1 have been one o f the owners o f Lot 9A, B lock 6,

P la t 7 1 -2 5 6 , D is tr ic t 301 (h e re a f te r  “ L o t 9 A ”).



6. Lot 9A is an integral part o f a ?8-unit condominium development project 

that is scheduled for construction this summer.

7. Lot 9A is under contract for sale at a price o f $244,500. The title company 

for the transaction is First American Title,

8. First American Title has informed me that it w ill not insure the title o f Lot 

9A until the l is  pendens filed by Mr. Manning is removed. Title insurance is required for 

the transaction to proceed.

9. If the l is  p en d en~ is not removed promptly, I believe I w ill suffer serious 

financial harm.

Mark Sparrow

STATE  O F A L A S K A  )
--A N CHORAGE ^ -  )

Personally appeared before me the above-named Mark Sparrow this day o f April, 
2004, and made oath that the foregoing statements are true to the best o f  his knowledge.

Notary Public ,o >
Printed name:
M y commission expires: ______ —

A ff id a v it  o f  M a r x  S p a r r o w  
Afann ing  v. A laska  B oa rd  o f  Game, et al. 
Case No. 3AN-02-4392 Ci

Page 2
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ALASKA LAND TITLE ASSOCIATION
P.O . B o x 241811 • A n c h o r a g e .  A la s k a  9 9 5 2 4

March 22,2005

The Honorable Charlie Huggins 
Alaska State Senate 
State Capitol Building 
Juneau, Alaska

Subject: Letter o f Support for SB 129 

Dear Senator Huggins: J

The Legislative Committee of the Alaska Land Title Association (ALTA) has met md 
discussed SB 12Sk an Act relating to wrongful recording of lis pendens. This letter is to 
express support by ALT A for SB 129. j

V |
The Alaska Land in ic  Association is the state professional association and voice c f the 
title insuranceiadua^y. ALTA members search, review and insure land titles to p otect 
home buyers and'Tftoftgage lendci>1who invest u> real estate. Members o f the asso iation 
are in bu^jness in communities tkjeikghout Alaska*

During our review add SB 129 would help pr< hibit
abusive recordings.,df lis p e r t y  ownprs, While it is I aid to
imagine yliysomeone would iraE|&K%<lisiftgemifniprnelhods, hiBtory has shown hat 
this, indeed, can happen. V 

ft
Thank'jpu for sponsoring this bill and allowing us this opportunity to express sup] ort.

'  A ,  iSincerety^ s  /  « A \ Hi '

/  [ y  "

Sheila Bader, President"^' '.........
Alaska Land Title Association j  i ~ y  \

Sheila@aktitle.com t  /  /  s  '
S  f . J



0 3 /2 2 /2 0 0 8  10:53 F A I 807 201 2201 PNWT-TITLE

ALASKA LAND TITLE ASSOCIATION
P.O. Box 241811 • Anchorage, Alaska 99524

March 22,2005

The Honorable Charlie Huggins 
Alaska State Senate 
State Capitol Building 
Juneau, Alaska

Subject: Letter o f Support for SB 129

Dear Senator Huggins: ?

The Legislative Cpmririttee of the Alaska Land Title Association (ALTA) has met rnd 
discussed SB 129^ an Act relating to wrongful recording of lis pendens. This letter is to 
express support hy ALTA for SB 129.

Trtfc

home buyers and‘Bic/ftgagc lenders, ,who invest in real estate. Members of the as90 nation 
are in bu^ness in communities^ O T ^ out I

During our review add chscus^Mdn®k>fculiy^^^^S^iat SB1?9 would help pr< hibit 
abusive r e co rd in g .lis  p en m * M ^ s^ a m ei® ^ ^ p erty  ownps. While it is 1 ard to 
imagine yliysomeone would^j^avuisiftgem&ilff methods, history has shown hat 
this, indeed, can happen. y  * )( 1Thank you for sponsoring this bill and allowing us this opportunity to express supj ort.r x  iS in c e r e ly  v  7 I

Sheila Bader, President*^f‘ V -O
Alaska Land Title Association J  r \  \
Sheila@aktitle.com /  r J **■»w l **

r < J

mailto:Sheila@aktitle.com




SENATE COMMITTEE REPORT
DATE: 4/1/05 FURTHER: F inance

DATE TURNED 
INTO OFFICE:

Judiciary Committee considered SENATE BILL NO. 130
SB 130 WORKERS’ COMPENSAT'ON

'An Act relating to a special deposit lor wort ers‘ compensation and employers' liability insurers, reljting to assigned risk pools, relating to workers' compensation insurers; 
slating the intent ot the legislature, and setting out limitations, concerning the interpretation, construction, and implementation ol workers' compensation laws, relating to the 
Alaska Workers' Compensation Board, assigning certain Alaska Workers' Compensation Board functions to the division ol workers' compensation in the Department ol 
Labor and Workforce Development and to that department, and authorizing the board to delegate administrative and enforcement duties to the division; establishing a 
Workers' Compensation Appeals Commission; providing lor workers' compensation hearing officer in workers' compensation proceedings; relating to workers' 
compensation medical benefits and to charges for and payment of fees for the medical benefits, relating to agreements that discharge workers' compensation liability; 
relating to workers npensation awards; relating to reemployment benefits and job dislocation benefits, relating to coordination of workers' compensation and certain 
disability benefits, retain ;j to division of workers' compensation records, relating to release ol treatment records; relating to an employer's failure to insure and keep insured 
or provide security, providing for appeals from compensation orders; relating to workers' compensation proceedings, providing lor supiem e court jurisdiction ol appeals from 
the Workers' Compensation Appeals Commission, providing for a maximum amount lor the cost-of-living adjustment for workers' compensation benefits, relating to attorney 
fees; providing for the department to enter Into contracts with nonprofit organizations to provide information services and legal representation fo injured employees, 
providing for administrative penalties for employers uninsured or wi.hout adequate security for workers' compensation, relating to fraudulent acts or false or misleading 
statements in workers' compensation end penalties lor the acts or statem ents, providing for members ot a limited liability company to be included as an employee for 
purposes of workers' compensation, establishing a orkers' compensation benefits guaranty fund, relating to the second Injury fund, making conforming amendments, 
providing for a study and repo t by the medical services review commitlee. and providing lor an  effective da’e .*

and recommends:
] be replaced with 
] adopt previous _

CS
cs

] attached amendment(s)
] adept Letter of Intent by 
] further referral t o _____

Committee
Committee

CS Senate Bill:
[ ] Same Title 
[ ] New Title
SCS House Bill:
[ ] Same Title 
[ j Technical Title 

Change 
[ ] New Title w/ 

SCR #

MEW FISCAL NOTE(S):
Department Date Fiscal Indet. Zero FN#

PREVIOUS FISCAL NOTE(S):
II Department Date Fiscal Indet. Zero FN#

[ ] A P P R O P R IA T IO N  - n o  f is c a l  n o te

SIGNATURES ANp RECOMMENDATIONS: DO
P a s s

Do Not 
P a s s

NO REC A m e n d

X
____ T v

k
- X

1
c  ^

C h a i r :  ( ' ( m  —-— *



OFFERED IN SENATE JUDICIARY
COMMITTEE BY

TO: CSSB 130 (L&C)

1 * Sec. 54. The uncodified law o f the State o f Alaska is amended by adding a new section to

2 read:

3 "TASK FORCE ON W ORKERS’ COMPENSATION. (?) There is established

4 in the legislative branch the Task Force on Workers’ Compensation to address the

5 improvement o f the Alaska workers' compensation system, including

6 (1) a review o f workers' compensation and insurance reform

measures throughout the United States and an assessment o f the effects o f  those

8 icforms;

9 (2) an analysis and assessment o f proposals for workers’

10 compensation and workers’ compensation liability insurance reform in Alaska;

11 (3) \ review o f current Alaskan workers' compensation benefits

12 and costs and an assessment o f needed changes;

13 (4) a review o f compliance with current Alaska workers'

14 compensation laws;

15 (5) a consideration o f other issues determined to be relevant by

16 members o f  the task force. / r
17 (b) The task force established under (a) o f  this section shall consist o f fmrcr

18 votirg members. One member shall be a state senator appointed by the president

19 o f the senate and one member sjiall bê t representative appointed by the speaker o f

20 the h ou se o f  representatives. Se^eTTmcmbers shall be appointed jo in tly  by the

21 president o f the senate and speaker o f the house o f representatives, as follows:

A M E N D M E N T

0 2 2  ( 1 )  h w i Y

-l-



(2 , - / > ' ©

0 )  0 -«*r ^  ,̂ J L \

(4) Q^ia^i
(5) M̂ >vt|.

(6) $*~1—.

(7) W »-

(c) The task force established under (a) o f this section

(1) may begin work immediately upon the appointment o f  its full

voting membership and shall meet at least three times tclcphonically or in person;

(2) shall hold public hearings and may perform research related

to its work;

(3) may meet in the interim and vote tclcphonically;

(4) shall report its written findings and give a copy o f proposed 

legislation and other recommendations to the legislature before December 1,

2005;and

(5) is terminated on February 1, 2006.



1
2

3

4

5
6

#
W  8

9
10

11

12

13

14

15

16

17

18

19

20

21

A M E N D M E N T  / j >

OFFERED IN SENATE JUDICIARY 
COMMITTEE

TO: CSSB 130 (L.TC)

BY

Page 26, following line 23:

Insert the following new material:

"(35) "attending physician" means one of the following ucsignated by the 

employee under AS 23.30.095(a) or (b):

(A) a licensed medical doctor;

(B) a licensed doctor o f osteopathy;

(C) a licensed dentist or dental surgeon;

(D) a licensed physician's assistant acting under silyervision of a licensed 

medical doctor or doctor o f osteopathy;

ioner acting(E) a licensed nurse practitic ting under supervision of a

licensed medical doctor or doctor o f osteopath)

(F) for a period o f 30 days from the date o f first visit following an injury

or for 12 visits, whichever first occurs, a licensed chiropractor;’

Page 26, line 24:

Delete "(35)" 

Insert "(36)"

Page 26, line 26:

Delete "(36)" 

Insert "(37)"

-1-



*  2 Page 26, line 28:

3 Delete "(37)"

4 Insert "(38)"

5

6 Page 26, line 30:

7 Delete "(38)"

8 Insert "(39)"

9

#



In the SENATI JUDICIARY COMMITTEE 

TO: CS SB 130 (L&C)

Pa<_e 15, Line 31, after “...medical treatment or services.”

INSERT:

Treatment may not be denied based on American College of Occupational 
and Environmental Medicine Practice Guidelines i f  the treatment for the 
indication in question is not specifically addressed by the American College 
o f Occupational and Environmental Medic:ne Practice Guidelines.



AMENDMENT

In the SENATE JUDICIARY COMMITTEE 
TO: CS SB 130 (L&C)

Page 4, Delete Section 5

Page 6, Delete Section 11

Page 22, Delete Section 37

Page 27, Delete Section 46

Page 28, Delete Sections 50 and 54

Renumber all other sections accordingly



OFFERED IN SENATE JUDICIARY 
COMMITTEE

TO: CSSB 130 (L&C)

1 Page 26, following line 23:

2 Insert a new bill section to read:

3 "*Sec. 42. AS 23.30.395(17) is amended to read:

4 (17) "injury" means accidental injury or death arising out of and in the course of

5 employment, and an occupational disease or infection which arises naturally out of the

6 employment or which naturally or unavoidably results from an accidental injury; "injury"

7 includes breakage or damage to eyeglasses, hearing aids, dentures, or any prosthetic

8 devices which function as part of the body and further includes an injury caused by the

9 wilful act of a third person directed against an employee because of the employment;

10 "injury” does not include aggravation, acceleration or combination with a pre-

11 existing conduion unless the employment is the major contributing cause of

12 disability or need for medical treatment; "injury" does not include mental injury

13 caused by mental stress unless it is established that (A) the work stress was extraordinary

14 and unusual in comparison to pressures and tensions experienced by individuals in a

15 comparable work environment, and (B) the work stress w'as the predominant cause of the

16 mental injury; the amount of work stress shall be measured by actual events; a mental

17 injury is not considered to arise out of and in the course of employment if it results from a

18 disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or

19 similar action, taken in good faith by the employer;"

20

21 Renumber the following bill sections accordingly.

-1-



A M E N D M E N T

OFFERED IN SENATE JUDICIARY
COMMITTEE BY

TO: CSSB 130 (L&C)

Page 15, following line 3:

Insert a new bill section to read:

"*Sec. 23. AS 23.30.095(c) is amended to read:

(c) A claim for medical or surgical treatment, or treatment requiring continuing 

and multiple treatments of a similar nature is not valid and enforceable against the 

employer unless, within 14 days following treatment, the physician or health cure 

provider giving the treatment or the employee receiving it furnishes to the employer and 

the board notice of the inju y and treatment, preferably on a form preroribed by the 

board. The board shall, however, excuse the failure to furnish notice within 14 days 

when it finds it to be in the interest of justice to do so, and it may, upon application by a 

parly in interest, make an award for the reasonable value of the medical or surgical 

treatment so obtained by the employee.

(1) When a claim is made for a course of treatment requiring continuing 

and multiple treatments of a similar nature, in addition to the notice, the physician or 

health care provider shall fur h awrittcn treatment plan if the course of treatment will 

require more frequent outpatient visits than the standard treatment frequency for the 

nature and degree of the injury and the type of treatments. The treatment plan shall be 

furnished to the employee and the employer within 14 days after treatment begins. The 

treatment plan must include objectives, modalities, frequency of treatments, and reasons 

for the frequency of treatments. If the treatment plan is not furnished as required under 

this subsection, neither the employer nor the employee may be required to pay for

-l-



BY

In the SENATE JUDICIARY COMMITTEE 

TO: CS SB 130 (L&C)

Page 2, Line 11, after “...treatments o f a similar nature.’

Insert:

“Limitations described in this subsection do not apply in the event that the



4
c

6

7

8 

9 

10 

11 

12

13

14

treatments that exceed the frequency standard. The board shall adopt regulations 

establishing standards for frequency of treatment.

(2) Notwithstanding subsection (a) of this section, a claim for 

palliative care or treatment provided after the employee's condition is medically 

stable is not valid and enforceable against the employer unless the employee's 

attending physician certifies that the palliative care or treatment is required to 

enable the employee to continue in the employee's employment at the time of 

treatment or to enable the employee to continue to participate in an agreed or 

approved reemployment plan. Palliative care nr treatment is also subject to the 

requirements of subsection (1) of this section if the palliative care or treatment 

involves continuing and multiple treatments of a similar nature.'

Renumber the following bill sections accordingly.

t

#
-2-



APR-07-2005 THU 09**43 AH LEGAL SERVICES FAX NO. 907 465 6231

OFFERED IN THE SENATE 

TO: CSSB 130CL&C)

1 Page 11, line 8, following "AS 23.30.130"
2 Insert

(4 )_ J h 9  a d m in is tra to r m ay not accept an election to accent a \nh 

4 r in lo yfltl°P  benefit fry em ployee w ho ia not represented bv an a tto rn fY 11

-1-

24-CS1112VG. I
Cravcr
4/7/05

SENATOR FRENCH



APR-07-2005 THU 09:43 A* LEGAL SERVICES FAX NO. 907 465 6231

24-GSl 112\G.2

1

2

3
4

OFFERED IN THE SENATE 
TO: CSSB 130(L&C)

Page 12, line 18, following "AS 23.30.130.":

''The diyjaion may not accept a w avier executed by an employee w ho  ia not 

rejjrc.sentedJiy  an attorney before tin- board's review and approval o f  the employee's 

w aiver."



1

2

3

4

5

6

7
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9

10

11

12

13

14

15

16

17

18

19

20

A M E N D M ENT

OFFERED IN SENATE JUDICIARY 
COMMITTEE

TO: CSSB 130 (L&C)

BY

Page 23, line 6, following "this chapter":

Insert", or that a provider has received a payment,"

Page 25. line 21:

Delete "AS 23.30.250"

Insert "AS 23.30.250(a)"

Page 25. line 22:

Delete "Sec. 23.30.250. Penalties for fraudulent or misleading acts."

Page 26, lines 3 -1 4 :

Delete all material.

Page 26, lines 15 - 17:

Delete all material and insert:
\  Y

"* Sec. 40. AS 23.30S2.50(b) is repealed and reenacted
\

(b) To the extent all 

award of damages by a court 

subject to AS 09.17. Attorneys fees may be awarded 

by law."

wed by law. in a civil a^ t^ u m d c tT aP o fth is  section, an 

or jury may include compfeiisatoryiand punitive damages,

to a prevailing party as allowed



*Scc. 17. AS 23.30.041 (k) is amended to read:

(k) Benefits related to the reemployment plan niayTiot bxtcnd past tw<r years 

from the date of plan approval or acceptance, whichever date occurs firstrafwhich time 

the benefits expire. If an employee reaches medical stability before completion of the 

plan, temporary total disability benefits shall cease and permanent impairment benefits 

shall then be paid at the employee’s temporary total disability rate. If the employee’s 

permanent impairment benefits are exhausted before the completion or termination of the 

reemployment process (PLAN), the employer shall provide compensation equal to 70 

percent of the employee’s spendable weekly wages, but not to exceed 105 percent of the 

average weekly wage, until the completion or termination of the process [PLANj, except 

that any compensation paid under this subsection is reduced by wages earned by the 

employee while participating in the process |PLAN| to the extent that the wages earned, 

when combined with the compensation paid under this subsection, exceed the employee’s 

temporary total disability rale. If permanent partial disability or permanent partial 

impairment benefits have been paid in a lump sum before the employee requested or 

was found eligible for reemployment benefits, payment of benefits under this subsection 

is suspended until permanent partial disability o r  permanent partial impairment 

benefits would have ceased, had those benefits been paid at the employee’s temporary 

total disability rate, notwithstanding the provisions of AS 23.30.155(j). A permanent 

impairment benefit remaining unpaid upon the completion or termination of the plan shall 

be paid to the employee in a single lump sum. An employee may not be considered 

permanently totally disabled so long as the employee is involved in the rehabilitation 

process under this chapter. The fees of the rehabilitation specialist or rehabilitation 

professional shall be paid by the employer and may not be included in determining the 

cost of the reemployment plan.

Alaska Department of Labor & Workforce Development
4/4/2005


