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substantial hauling of the mail." Exhibit 2. 'Hie Department has followed that policy
up to the preseni uay. Exhibit 3.

Based on the federal exemption and the state's policy that pilots were exempt
from overtime, most Alaska based air carriers have never paid overtime to their pilot:.
Instead, the carriers have used various p*v methods, including payment by the flight
hour, fixed monthly salaries, payment by the flight day, or combinations of these
methods. Alaska air carriers need the flexibility to adopt unusual pay systems for
pilots because their flight schedules must adapt to the harsh weather conditions and
remote locations of Alaska. Overtime rules are designed for fixed schedules, not the
ever changing schedules necessary to adapt to the flying conditions in Alaska.

Despite the Department of Labor's policy, some plaintiffs' lawyers argued that
pilots were not exempt from state overtime. In the late nineties, they began to file
lawsuits on behalfof pilots claiming the right to be paid overtime. The first reported
case was F.raAviation v. Lindfors, decided bv the Alaska Supreme Court in 2000, a
case which | defended. Although the pilot there lost her overtime claim, uncertainty
remained regarding the applicability of state overtime law to pilots of Alaska air
carriers. Since that time, at least three lawsuits have been filed against Alaska air
carriers claiming overtime pay on behalf of pilots.

Because of this uncertainty, in 2003, the Legislature passed SB 54/HB 94,
which amen led the Alaska Wage and Hour Act to codify Department of Labor policy
and make clear that pilots were exempt from state overtime requirements. The House
sponsor of tl e amendment, Rep. Masek, declared in her sp< nior statement, "[t]his
legislation was introduced to codify what is existing Department of Labor policy" and
"simply put in statute what is existing policy and exempts flight crew from
overtime." Exhibit 4. See also Remarks of Rep. Anderson (dill solidifies the
exemption so it cannot be successfully challenged in court). Exhibit 5. Similarly, the
Senate sponsor, Sen. Olson, stated that the purpose of the amendment was to "bring
certainty to the interpretation of existing fedeial and state wage and hour statutes"
because "[s]everal Alaska court decisions have raised a question about the correct
application of state wage and hour laws and the application of the overtime
exemptions" for flight crews. Exhibit 6.

Unfortunately, the law did not include a provision making it retroactive.
Therefore, it may not bar lawsuits for overtime for the time period before the effective
date ofthe law. In fact, in the lawsuit against Hageland Aviation Services, the judge
ruled that while the new law does exempt Hageland pilots from the overtime
provisions of the Alaska Wage and Hour Act, it only does sofor the period ufter the
effective date ofthe law. July 16. 2003. Thus, this lawsuit and two others go on. And
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because these lawsuits are class actions, the air carriers face claims that can total
millions.

The irony of th. lawsuit against Hageland is that the vast majority of the pilots
themselves do not support the lawsuit. In fact, the pilot that initiated the lawsuit has
stated under oath that he was fairly paid. Instead, he claimed that he was fired
because of his age (a claim that was later investigated and rejected by the Alaska
Human Rights Commission). But rather than take the age discrimination claim to
court, which he had the right to do, he hired a lawyer who apparently saw an
opportunity to make a lot of money by using that one pilot to bring a class action
lawsuit asserting technical violations of the state overtime law, even though that law

was never intended to apply to pilots.

Even though the Hageland case is a class action on behalf of all current and
former pilots, only 2 of the approximately 60 current Hageland pilots have chosen to
participate in the lawsuit. Out of a total of approximately 82 present or former pilots
who could assert claims as class members, 56 (or 68%) have affirmatively taken steps
to remove themselves from the class. But despite the fact that the majority of present
and former Hageland pilots do not support this lawsuit, it goes on. The case is

scheduled for trial in July 200s5.

The purpose of the retroactivity bill is to insure that these lawsuits stop, and
that no more are brought against Alaska’s critical, but beleaguered, air carriers.
Alaska air carriers should not have to face huge class action lawsuits brought by a few
disgruntled pilots and trial lawyers, when our own state Department of Labor has been
telling them for years that they were not required to pay overtime to pilots.

Class action lawsuits like the one against Hageland, can bankrupt small air
carriers. The end result is that pilots and other employees lose their jobs, bush
customers lose transportation services, and the economy of Alaska is hurt. The only
winners are the lawyers who instigate these class actions. A vote in favor of Senate
Bill 105 is a vote in favor of Alaska's air carriers, their pilots, and customers. The
retroacti’ ity legislation protects them - not the lawyers. Foi that reason, the proposed

legislation is good public policy.

The opponents of this legislation may argue that the judge has already ruled
that Hageland violated the Alaska Wage and Hour Act, and therefore, it is unfair to
pass a law that will terminate the lawsuit. While it may be true that a judge has ruled
that Hageland is liable for overtime pay, his ruling was based on a strained and highly
technical reading of the law. He ruled Hageland pilots were not exempt from
overtime for two reasons. First, some pilots were paid a daily salary of less than S300
per day. There would have heen no violation if those same pilots had been paid the
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same amount of money, hut had been paid weekly instead of daily. Seco'd. some
pilots were only paid for halfa day when they only worked halfa day. Based on
these two simple facts, the judge concluded that the pilots should have been paid
overtime. There is nothing about these findings that show that Hageland pilots were

mistreated.

Hageland Aviation Services provides a good case study of the need for Senate
Bill 105. Hageland Aviation Services was started by » ke Hageland. Mike came to
Alaska from Minnesota in 1972, to be a pilot. He flew for two small carriers in rural
Alaska from 1972 to 1981. In 1981, with one airplane, he started Hageland Aviation
Services, which provided air charter service from Mountain Village to anyplace in
Alaska. Most travel was in the Yukon Kuskokwim Valley. Living in Mountain
Village from 1976 to 1990, he flew literally hundreds of medivac flights to the
regional hospital in Bethel night or day in all kinds of weather. He gradually bought
more airplanes and expanded the service to Bethel. In 1990, Mike joined up with Ron
and James Tweto who were operating a single plane charter service in Unalakleet.
Together they expanded Hageland Aviation Services further. By 2004, Hageland had
bases in Aniak, Bethel, St. Mary’s, Unalakleet, Nome, Kotzebue, and Barrow with
scheduled flights to over 70 villages from these hubs. Today. Hageland Aviation

employs over 180 people, including 60+ pilots.

When Hageland Aviation started operating in 1981, most companies paid their
pilots by the flight hour. That means the pilots got paid for a lot of hours in the
summer months, but not much in the winter. Hageland is one of the first local airlines
to start paying pilots a monthly salary so that they would not starve in the winter time.
By the mid-1990s, Hageland restructured the pay again so that pilots could take more
time off. Instead of working throughout die month, the pilots were scheduled to work
only 20 days each month followed by 10 days off, but still at the same monthly salary.
In July 2000, the schedule was changed again to an even more favorable schedule for
the pilots - a 15-day on and 15-day off work schedule, still at the same monthly

salary.

The only problem with the monthly salary was that some pilots complained
that they got paid the same for flying 15 or 16 days in a month that another pilot got
paid for flying only 14 days. To solve this problem, Hageland converted the monthly
salary to daily salary so that pilots got paid for every day that they flew. The pilots
seemed to be happy with this arrangement and no one complained. Yet it is this very
pay system, developed for the benefit of the pilots, which the plaintiffs' lawyers have
attacked as being in violation of the Alaska Wage and Hour Act.

The end result of the lawsuit against Hageland is that a good corporate citizen
that has paid its pilots fairly and provides an essential service in bush Alaska, could
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face bankruptcy because of atechnical violation ofa law that was never intended to
apply to it This injustice can be corrected with the passage of Senate Bill 105. | urge

you to pass it
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January 7, 2005
VIA DHL

Senator R; ph Seekins, Chair
Senate Judi rry Committee
State Capitol, Room 125
Juneau, Alaska 99801-1182

Representative Lesil McGuire, Chair
House Judicia y Committee

State Capitol, Room 118

Juneau, Alaska 99801-1182

Re:  Airline Pilot Exemption From Overtime
Dear Senator Seekins and Representative McGuire:

Enclosed is a men orandum outlining the history of the airline pilot exemption from
overtime under both federal and state law. As you know, the Alaska Legislature
passed SB 54/HB 9-1in 2003 which amended the Alaska Wage and Hour Act to
provide for an express exemption from Alaska law for flight crew members of air
carriers. This provision codified what had been the Alaska Department of Labor

policy since the mid-80's.

Unfortunately, the prior law did not include a provision making it retroactive. As a
result, there are still three pending lawsuits brought by pilots against various airlines
seeking overtime. This problem could be resolved with a simple amendment to
existing law making the pilot exemption retroactive. 1have explained the background
of this in more detail in the attached memo, but the amendment that | propose would

read as follows:
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AS 23.10.060(d)( 19) is hereby amended as follows: This section
applies retrospectively: (1) to all work performed after

January 1, 2000; and (2) to all pending administrative and
judicial actions under AS 23.10.060(b) that are not resolved by
final courtjudgment or administrative decision on the effective
date of this Act.

If you need any additional information, please do not hesitate to contact me.

TMD:mlc
Enclosure
cc.  Jenry Mackie
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I'0: Senator Ralph Seekins and Rep. Lesil McGuire
FROM: Tom Daniel
RE: History of Pilot Exemption from Overtime

Since 1949, pilots of airlines governed by the Railway Labor Act have been exempt
from the overtime provisions of the federal overtime law (the Fair Labor Standards
Act). (This includes all air carriers engaged in interstate or foreign commerce or that
transport U.S. mail, as well as air freight forwarders owned or controlled by such

carriers.)

Until 2003. there was no similar exemption under the Alaska overtime law, the
Alaska Wage and Hour Act. However, in 1980, the Alaska Attorney General issued
an opinion concerning whether air carriers operating in the state of Alaska were
subject to the state overtime law. He concluded that theflight crews o finterstate
carriers were not subject to the state overtime law. Exhibit 1

Based on the Attorney General's opinion, the Alaska Department of Labor
consistently has taken the position that pilots of interstate air earners, including in—
state carriers that haul U.S. mail, are exempt from the state overtime law. In 1986, the
Department sent an opinion letter to the Alaska Air Carriers Association, in which it
stated that state overtime law did not apply to pilots of commuter aircraft and air taxi
pilots if they were involved in "interstate transportation of passengers and/or
substantial hauling of the mail." Exhibit 2. The Department has followed that policy

up to the present day. Exhibit 3.

Based on the federal exemption and the state's policy that pilots were exempt from
overtime, most Alaska based air cai.iers have never paid overtime to their pilots.
Instead, the carriers have used various pay methods, including payment by the flight
hour, fixed monthly salaries, payment by the flight day, or combinations of these
methods. Alaska air carriers need the flexibility to adopt unusual pay systems for
pilots because their flight schedules must adapt to the harsh weather conditions and
remote locations of Alaska. Overtime rules are designed for fixed schedules, not the
ever changing schedules necessary to adapt to the flying conditions in Alaska.

Despite the Department ok Labor’s policy, some plaintiffs’ lawyers argued that pilots
were not exempt from “tate overtime. In the late nineties, they began to file lawsuits
on behalf of pilots c>3i ling .he right to be paid overtime. The first reported case was

[/AA0500/0 007| 17105
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Era Aviation v. iintifors, decided by the Alaska Supreme Court in 2000. Although
the pilot there lost her overtime claim, uncertainty remained regarding the
applicability of state overtime law to pilots of Alaska air carriers. Since that time, at
least three lawsuits have been filed against Alaska air carriers claiming overtime pay
on behalf of pilots.

Because of this uncertainty, in 2003, the Legislature passed SB 54/HB 94, which
amended the Alaska Wage and Hour Act to codify Department of Labor policy and
make clear that pilots were exempt from state overtime requirements. The House
sponsor of the amendment, Rep. Masek, declared in her sponsor statement, “[t]his
legislation was introduced to codify what is existing Department of Labor policy" and
"simply puts in statute what is existing policy and exempts flight crew from
overtime." Exhibit 4. See also Remarks of Rep. Anderson (bill solidifies the
exemption so it cannot be successfully challenged in court). Exhibit 5. Similarly, the
Senate sponsor. Sen. Olson, stated that the purpose of the amendment was to "bring
certainty to the interpretation of existing federal and state wage and hour statutes"
because "[s]everal Alaska court decisions have raised a question about the correct
application of slate wage and hour laws and the application of the overtime
exemptions" for flight crews. Exhibit 6.

The 2003 law tracks the language of the exemption for pilots under federal law. It
reads:

AS 23.10.060(d) [the overtime exemption section] is amended by
adding a new paragraph to read:

(19) w'ork performed by a flight crew member employed by an air
carrier subject to 45 U.S.C. 181 - 188 (subchapter Il of the Railway
Labor Act); in this paragraph, "flight crew" means the pilot, co-pilot,
flight engineer, and flight attendants.

Exhibit 7. The amendment w'as signed by the Governor on April 22, 2003, and
became effective on July 16, 2003.

Unfortunately, the law did not include a provision making it retroactive. Therefore, it
may not bar lawsuits for overtime for the time period hefore the effective date of the
law. In fact, in the lawsuit against Hageland Aviation Services, Judge Michalski ruled
that wiiile the new law does exempt Hageland pilots from the overtime provisions of
the Alaska Wage and Hour Act, it only does sofor the period after the effective date
ofthe law, July 16, 2003. Thus, this lawsuit and two others go on. And because these
lawsuits arc class actions, the air carriers face claims that can total millions.

The legislature could still pass a law making the exemption retroactive, which should
clarify that the Legislature intended to apply the pilot exemption to all pending
lawsuits. 1have attempted to draft language that accomplishes two purposes. First, it

(/AA050070 007) -2- M



provides that the exemption applies to any claim that a pilot of any airline might make
based on work performed before the pilot exemption was passed, but which is not yet
barred by the two-year statute of limitations. Second it clearly provides that the
exemption applies to all pending cases:

AS 23.10.060(d)(19) is hereby amended asfollows:

This section applies retrospectively: (1) to all work performed after January 1
2000; and (2) to all pending administrative andjudicial actions under AS
23.10.060(b) that are not resolved byfinal courtjudgment or administrative
decision on the effective date ofthis act.

TMD:tmd
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DEPANT.>IENT OF LAV A1

OFFICE OF THEATTORNEY GENERAL ANCMORAOC, ALASKA 59501
(907) 276-3550

April 15, 1980

The Honorable Edmund Orbeck

Commissioner
Department of Labor

P.O. Box 1149 LADOR LAW COV.2IA%
Juneau, AK 99811 Anchoraje otflce

Re: Enforcement of Alaska Over-
time Laws with Respect to
Air Carriers in Alaska

AS 23.10.060
A66-102-80

Dear Commissioner Orbeck:
You have inquired whether the Department of Labor

may enforce the mandatory overtime provision of the Alaska

Wage and Hour Act (AS 23.10.060-150) with respect to employ-

ees of air carriers operating within the State of Alaska.

The answer to your question depends upon the nature of the

employer's business, the nature of'jtork performed oy the

individual employee, the existence or nonexistence of a valid
collective bargaining agreement between the employer and its

employees, whether the air carrier operates intrastate or

interstate, and finally, whether the application of state

law would create a burden upon interstate commerce.l/

1/ Specifically not addressed in this memorandum is the question
of whether by the use of "flex-time contracts”, “n employer may
avoid the mandatory payment of overtime to those employees who
work irregular weekly or daily hours. That issue is currently
before the Supreme Court of Alaska in the case of State of
Alaska v. Bechtel, Inc., Supreme Court No. 4139. See also,
Attorney General's Opinion d ted February 10, 1978.
Exhibit
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THE RELATIONSHIP BETWEEN THE FEDERAL
FAIR LABOR STANDARDS ACT AND THE ALASKA WAGE AND HOUR ACT

The Federal Fair Labor Standards Act of 1938, 29
U.S.C. S§ 201-219, specifically exempts from the operation of
the mandatory overtime provision (5 207) "any employee of a
carrier by air subject to the provisions of SS 181-188 of
Title 45" 29 U.S.C. 5 213(b)(3). The Alaska Wage and Hour
Act, AS 23.10.050 et seqg. contains no such exemption.2/

. In passing the Fair Labor Standards Act Congress
did not intend to foreclose all attempts by the individual
states to regulate wages and hours. The Act itself states
that none of its maximum hours provisions operates to excuse
noncompliance by employers with any state law which establishes
a higher standard. It is only where the standards set by the
FLSA are higher than the comparative state standards that the
Act serves to preempt the state activity. H.R. Rep. No. 2182
at 15 (75th Cong.). See also Eastern Sugar Associates v.
Pena, 222 F.2d 934 (1st Cir. 1955)? Rivera v. Div. of Indus-
trial Welfare, 71 Cal. Rptr. 739 (1968); 29 C.F.R. S 778.5.

Thus, merely because the federal law exempts airline employees

The Alaska Act, which is based upon the Federal Fair Labor
ndards Act, McGinnis v. Stevens, 543 P.2d 1221, 1238 (Alaska
52, originall contalned the airline exemptlon (Sec. 3,
71 SLA 195 However, the Act was amended in 1970 to
inate that exemption. (Sec 1, ch. 243 SLA 1970, effective

21
Sta
197
ch.
elim
October 31, 1970))
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from mandatory overtime entitlement, it does not follow auto-

matically that the state law must do likewise. Here, the

State seeks to compel air carriers to pay overtime to those

employees who have worked in excess of eight hours per day or
40 hours per week. Clearly, the State act has set a stan-
dard which is considerably higher than the comparative federal

provision since the federal law does not contain an eight hour

work day lim itation.
Accordingly, in light of the authority recited

and consistent with the State of Alaska's current posi-
Supreme Court No. 4139,

above,
tion in State of Alaska v. Bechtel, Inc.
presently pending before the Alaska Supreme Court, we feel
that the Fair Labor Standards Act does not expressly preempt the
Alaska Wage and Hour Act on the question of whether airline -
employees are excluded from the mandatory overtime directive
of AS 23.10.060. A substantial question remains, however,
as to whether the State Act has beer\1 nonetheless oreempted
through enactment and operation of the Federal Railway Labor
Act, 45 U.S.C. SS 151-188.

Il

THE RELATIONSHIP OF THE RAILWAY
LABOR ACT TO THE ALASKA WAGE AND HOUR ACT

There are two conflicting lines of reasoning con-

cerning the impact of the Railway Labor Act upon attempted
state regulation of wages and hours in industries subject
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to, or arguably subject to, the Railway Labor Act. Each

finds its source in an opinion of the United States Supreme

Court,.
In Terminal Railroad Association of St. Louis v.

Brotherhood of Railroad Trainmen, 318 U.S. 1 (1943) the Supreme
Court addressed a claim by the appellant Railroad Association

that the Illinois Commerce Commission's order requiring the

Association to provide cabooses for its train employees was

invalid because the field in which the state had attempted regu-

lation was one which had been preempted by the federal govern-

ment under the terms of the Railway Labor Act. The Court was

not persuaded by the Association's argument. In upholding

the Commission's order, the Court declared that:

the Railway Labor Act, like the National Labor
Relations Act, does not undertake governmental
regulation of wages, hours, or working, condi-
tions. Instead, it seek™ to provide a means
by which agrreement may be reached with resBect
to them. he national interest expressed by
those acts is not primaril” in*the working
conditions as such. So far as the Act itself
is concerned these conditions may be as bad as
the employees will tolerate or be made as good
as they can bargzain_for. The Act does not fix
and does not authorize anyone to fix generally
aﬁpllcable standards for working conditions.
The federal interest that is fostered is to see
that disagreement about conditions does not
reach the point of interfering with interstate

commerce.
318 U.S. at 6. See also Williams v. Jacksonville Terminal
Co., 315 U.S. 386 (1942), rehearing denj .d, 315 U.S. 830 (1942)/

Brotherhood of Locomotive Engineers v. Baltimore & Ohio
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Railroad Co., 372 U.S. 284 (1963); Baltimore i Ohio Railroad

Co. v. Commonwealth of Pennsylvania/ 334 A.2d 636 (Pa. 1975),
app. dism'd for want of subs, fed, ques., 423 U.S. 806 (1975);
Gibbons v. Kansas City Southern Railway Co., 34 CCH Labor

Cases, 1 71,276 100 So.2d 319 (La. 1957).
n 1957, the United States Supreme Court had occasion

to again examine the relationship between the Railway Labor

Act and the regulation by states of working conditions in
affected industries. California v. Taylor, 353 U.S. 553 (1957)

involved the question of whether the Railway Labor Act operated

that the terms of a collective bargaining agree-
em-

to require
ment between a state-owned and operated railroad and its

ployees would prevail over conflicting provisions of state

civil service law. The Court held that it did. Terminal Rail-

road Association v. Brotherhood of Railroad Trainmen, supra,

was definitively distinguished.
in Terminal had withstood challenge because

Ttpe Court stated that the

state regulation
it was directed at the establishment of "regulations governing

safety and health and was not concerned with the right secured

by federally protected collective bargaining. 353 U.S. at 560.

Accordingly, it was outside of the scope of the Railway Labor

Act. In Taylor, on the other hand, the state was attempting

regulate working conditions not specifically or directly
in contra-

to
connected to the maintenance of health or safety,
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ventionof an express collective bargaining agreement. That

practice was net permissible, said the Court, since by means

Congress had preempted the field
"affected

of the Railway Labor Act,

of eraployer-employee bargaining agreements in all
The key factor is the existence of a valid

industries”.

collective bargaining agreement. Where such an agreement

exists, its terms must prevail over inconsistent state legis-
See also United Airlines, Inc. v. Industrial Welfare

lation.
Commission, 28 Cal. Rptr. 238 (1963); Railway Employees*

351 U.S. 225 (1951); Pan American World

Department v. Hanson,
324

Airways v. Division of Labor Law Enforcement, 203 F. Supp.

(N.D. Cal. 1962).
It would seem to us that the Taylor line of cases

is more clearly controlling in this instance. In attempting

to compel the payment of overtime' interstate air carriers
to employees covered by collective bargaining agreements which
interfering with an agreement

Railway

provide otherwise the State is

which has "the imprimatur of federal law upon it".

Employeesl Department v. Hanson, 351 U.S. at 232. In doing so,

the State has run afoul of the preemptive provisions of the

Railway Labor Act. Insofar as the Alaska Wage and Hour Act

operates to require the payment of overtime to affected

employees of interstate air carriers covered by valid col-

lective bargaining agreements, that Act is invalid since it
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has been preempted by the Railway Labor Act. We must s till

ascertain, however, which employees are "affected” so as to

be exempt from the operation of state law.

111

ACTIVITIES WHICH FALL
WITHIN THE AIR CARRIERS EXEMPTION

The inclusion of air carriers (and their employees)

within' the scope of the Railway Labor Act is found in subch. 11

of that Act, 45 U.S.C. SS 181-188. Section 181 provides:
All of the provisions of subchapter | of this
chapter except section 153 of this title are
extended to and shall cover every common car-—
rier by air engaged in interstate or foreign
commerce, and every carrier by air transporting
mail for or under contract with the United
States Government, and every air pilot or other
person who performs any work as an employee or
subordinate o fficial of such carrier or carriers,
subject to its or their continuing authority to
supervise and direct the manner of rendition of

his service.

Clearly, any commercial airline opérating into or out of Alaska

falls within the Ianguagi of the Railway*Labor Act. Equally

clearly, pilots (expressly) and other members of the flight
crew (by implication) are covered by the air carrier pro-—

visions of the Railway Labor Act and thus fall outside the

purview of the Alaska Wage and Hour Act, at least insofar as

the payment of overtime is concerned. However, application

of the Railway Labor Act to any other employees of an air

carrier depends upon an analysis of sec. 181 of the federal

Act and specifically upon the definition of the term "emolovee”
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contained therein.

The Railway Labor Act was enacted for the purpose

of avoiding .the interruption of commerce caused by labor dis—

putes and of assuring unimpeded continuity of transportation

operations. Williams v. Jacksonville Terminal Co., 315 U.S.

586 (1942), reh. denied, 315 U.S. 830 (1942); National Air—

lines, Inc. v. International Association of Machinists &

Aerospace Workers, 308 F. Supp.” 179 (S.D. Fla.
on other grounds 430 F.2d 957 (5th Cir. 1970), cert, denied

1970), revd

400 U.S. 992 (1971); Pan Am World Airways, Inc. v. United

Brotherhood of Carpenters & Joiners of America, 321 F.2d 217

(9th Cir. 1963), cert, denied 376 U.S. 964 (1964). To that

end the Railway Labor Act has direct application only to
those employees of the carrier whose work bears a direct

relationship to the transportation activities of the carrier.

y
International Longshoremen’s Association, AFL-CIO v. North

Carolina State Port Authority, 370 F. Supp. 33 (E.D.N.C. 1974),

aff'd, 511.F.2d 1007 (4th Cir. 1974); Roland v. United Airlines,

Inc., 75 F. Supp. 25 (N.D. 111. 1947). The mere fact that

some of an employer's activities are related to transportation

does not automatically subject all of that employer's activities

to the Railway Labor Act. Instead, each activity must be

scrutinized individually to see if the specific activity bears
|

the necessary relation to transportaion. Jackson v. Northwest
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70 F. Supp. 501 (M.D. Minn. 1947), aff'd 185 F.2d

Airlines,

74 (8th Cir. 1950), cert, denied 342 U.S. 812 (1951). Whether

. a particular employment situation satisfies the requisite nexus
test is a question of fact which must be separately examined

in each case. Edwards v. Southern Railway Co., 258 F. Supp.

212 (E.D. B.C. 1966). W?**5* ~ A

Therefore, the Department of Labor is well advised

to closely investigate and analyze each employee's activity

in Order to ascertain whether the activity bears a substantial

and direct relationship to the transportation activities of

the employer. Any employment activities which fail to satisfy

«

this requirement fall outside of the coverage of sec. 181 of

the Railway Labor Act and thus are subject to state regulation

unless the attempted regulation is otherwise barred by operation

of the Commerce Clause of the United States Constitution.
v v "

COMMERCE CLAUSE RAMIFICATIONS

Art. I, sec. 8, cl.3 of the United States Constitution

confers upon Congress the power "to regulate commerce with

foreign nations, and among several states, and with the Indian

tribes."” Since there is a national interest in the free flow

of interstate commerce, Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1

(1824); Bibb v. Navaho Freight Lines, Inc., 359 U.S. 520 (1959),

the Supreme Court, under the auspices of the Commerce Clause,

w ill strike down any state law which serves to substantially
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impede that national interest. Southern Pacific Company v.
Arizona, 325 U.S. 761 (1945). Under the Commerce Clause
states have full unbridled regulatory authority over intra-—
state systems. Gibbons v. Ogden, supra. Interstate, however,
a state has no regulatory authority except when exercised for
the purpose of advancing a judicially recognized legitimate
local interest and only so long as 4he regulation does not
unduly burden interstate commerce. The paramount recognized
legitimate state interest is the state's management of the
healLth and safety of its citizens. Smith v. Alabama, 124 U.S.
165 (1888) . However, in cases where an impediment to the free
flow of commerce results from the state's enforcement of its
own laws, the monetary or economic interests of the state of
her citizens are not recognized legitimate local interests
sufficient to withstand Commerce Clause challenges. Hood & Sons
v. Dumond, 336 U.S. 525 (1949).

The impact upon interstate commerce of the regulation
of the working hours of pilots and flight crews by individual
states is obvious. Since the planes themselves move inter-
si.ate competing or conflict'"g state laws governing work hours
could result in substantial administrative and operational
difficulties. Such problems, in turn, could jeopardize the
smooch flow of interstate air carriage. State regulation of

support personnel (that is tc say employees other than flight
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. . AN By w
crews), however, would not appear to have such a direct andj

potentially burdensome impact upon commerce. In situations

where the states are not preempted from exercising regulatory

authority, the state's interest in the welfare of its citizens

is entitled to greater weight. Southern Pacific Company v.

Arizona, 325 U.S. at 767. In such a case courts traditionally

have balanced the strength of the local interest against the

impact upon interstate commerce. Pike v. Bruce Church, Inc..

397 U.S. 137 (1970). Where the state interest is substantial,
attempted regulation does not interfere with the national
commeﬁce, #d no less restrictive alternative exists, the state
Southern Pacific Company v. Arizona,

340 U.S. 349 (1951)..

law may be upheld.
supra; Dean Milk Co. v. City of Madison,

Such would seem to be the case where non-flight personnel are

concerned. For the State to appl~the protections of its wage

and hour laws to.such employees wouid not appear to result in

any %due burden upon interstate commerce.

V.
In summary the following principles appear to be valid
with respect to the authority of the Alaska Department of Labor
to enforce the mandatory overtime provisions of the Alaska Wage

& Hour Act in favor of employees of airlines and air carriers

operating within the State of Alaska.
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1. In the case of pilots, flight crews, and other

interstate air carrier employees whose activities are directly

and substantially related to the transportation activities of

and who are covered by a valid existing collective

the State

the carrier,
bargaining agreement or agreements wrth the carrier,

is precluded from applying its overtime laws due to the preemptive

nature of the Railway Labor Act.

2. In instances where no collective bargaining

agreements apply, crews of interstate air carriers are none-

theless beyond the jurisdiction of state overtime law because of the

commerce clause implications discussed above.

3. Non-flight personnel of interstate carriers who

are not covered by valid existing collective bargaining agree—

ments are not exempt from state law. As to those individuals the

provisions of state overtime law apply.

4. Air carriers operating solely intrastate would

under the exclusionary scope of either the

*

not seem to fall

Railway Labor Act or of the Commerce Clause absent unusual fact
situations. Accordingly, the protections of the Alaska Wage
and Hour Act dealing with overtime extend to those individuals.
Very truly yours,

AVRUM M. GROSS
ATTORNEY GENERAL

By:
Eric Olson
Assistant Attorney General

EO/cgs



BILL SHEFFIELO. GOVERNOR

DEPARTMENT OF LABOR X1 EAGLE STREET
TOUCH 7-021
ANCHORAGE.ALASKA 99510
LABOR STANDARDS & SAFETY DIVISION RHONE: 19071 26424X3

September 3, 1986

Cynthia Andrecheck

Executive Director

Alaska Air Carriers Association
4134 Ingra Street, Suite 201

Anchorage, AK 99503 WHOL #53

Dear Ms. Andrecheck:

This will acknowledge receipt of your recent letter in wnicn you maoe i-rcner
inquiry into the exempt status of "commercial, part IJo tir caxi dnu co.Mvitcr
flying.

The department has adopted tne position of tne U.S. Department of LdDO\(' a>
set forth in Section 13(b)(3) of the FLSA, 193b as amended; specific.iil],
commuter aircraft and air taxi pilots are exempt only if involved in
interstate transportation of passengers and/or suostantial nauiiny 0of u.;
mail. If their activities are soley intrastate or wicnout tne “mail nauiiny"

functions then the exemptions otherwise extended wouio hoc dpjjiy.

The “federal position™ you addressed in your letter for air carriers cog ,we
found at Section 13(b)(3) of the FLSA, iy3d as ameiiueu anu at section

(b)(3) of Title 29, U'S.C.

Please advise if we can be of further assistance.

Sincerely, /

Deputy Director
Labor Standards A Safety Division

0564w

EXHIBIT 3



TONYKNOWIlia, OOVWAVRNOF

»01 Cagle Street, M e 301
P.O. Box 1021
Anchorage, Ah$ko 99810-702)

DEPARTMENT OF LABOR D
& WORKFORCE DEVELOPMENT Fac: (Q7) 205

WAGEAND HOUR ADMINISTRATION
LABOR STANDARDS & SAFETY DIVISION

Hay 10, 2002

Peter Nosek
Birch/ Horton/ Bittner and Cherot

1127 West Seventh Avenue
Anchorage/ AK 99501-3399

Dear Mr. Nosek:

In response to your inquiry of May 8 concerning the issue of
federal preemption of the Alaska Wage and Hour Act (AWHA) i
please refer to the attached AG Opinion from Eric Olson dated

April 15/ 1980.
In brief/ Olson advised the department that:

1. Pilots/ flight crews and other interstate carrier employees
whose activities are directly and substantially related to

the transportation activities of the carrier and who are
covered by a valid existing collective bargaining agreement,

or agreements, are not covered by .the AWHA due to the
preemptive nature of the Railway Labor Act.

Flight crews of interstate carriers who are not subject to a
collective bargaining agreement are nonetheless outside the
jurisdiction of the AWHA under the Commerce Clause of the

U. S. Constitution.

3. Non-flight employees of interstate carriers who are not
under a collective bargaining agreement are subject to the

AWHA.

4. Air carriers who operate solely intrastate are subject to

the AWHA.

Exhibit-----



.Hr. Peter Noeek -2- . May 10, 2002

Attorney Oleon's analysis speaks for itself. Suffice it to aay
that this advice still fashions the department's enforcement

posture today.

It might be of interest to you that the AWHA originally
contained Ianﬁuage, which exempted coverage under the Railwa
e original version of AS 23.10.060(6) was repeale

Labor Act. T
by the legislature in 1972 (s 1 ch 45 SLA 1972). " Subsequently,
the reviser of statutes dropped several repealed exemptions and

renumbered the remainder erasing any record of the previous

existing exemptions.

I hope this information is helpful. If you have further
do not hesitate to contact me.

questions,
J, R. (Randy) Carr
ief
Labor Standards
FAMjplm
Attachment

Chief/2002 nay/Peter Nosek



Sponsor Statement
HB 94

“An Act exempting flight crew members of certain air carriers from overtime
pay requirements.”

This legislation was introduced to codify what is existing Department of Labor
policy related to the treatment of a flight crew for purposes of overtime in a
non-collective bargaining air -carrier.

Over the course of time, Alaska courts have ruled in a mixed fashion that has
cast a cloud on how flight crews should be treated by the Wage and Hour
Division for purposes of overtime.

This legislation simply puts in statute what is existing policy and exempts flight
crews from overtime.

EXHIBIT

4
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SB 54-OVERTIME PAY FOR AIRLINE EMPLOYEES

DRAFT

CHAIR ANDERSON announced that the only order of business would
bhe SENATE BELL NO 54, "An Act » »exempting®* Mlight** #crew4* "members** of

certain air carriers from overtime pay requirements.”

Number 0057

SENATOR DONALD OLSON, Alaska State Legislature, sponsor of SB
54, said the bill provides certainty in the interpretation of

the existing federal and state wage and hour statutes as they
pertain to the payment of overtime in the air transportation
industry. Because of their unique working conditions, *flight**
crews have heen considered professionals exempt from the
standard 8-hour workday, 40-hour workweek, and the associated
overtime pay, as required under the current statutes. Along

with the maximum »»flight-44 hours set by the Federal Aviation
Administration [FAA], these exemptions at both the state and
federal level have allowed the industry to structure flexible
schedules for Hflight** »»crew™ personnel.

SENATOR OLSON noted, however, that several Alaska court
decisions have raised questions about the interpretation of the
state wage and hour laws and the application of overtime
exemptions for »»flightd4 crews. Senate Bill 54 explicitly adds

» »flight™ crews to the list of occupations in employment situations
that are exempt from Alaska's overtime wage and hour
requirement.. The bill cites provisions under the federal

Railway Labor Act that governs air carriers in order to provide
consistency between federal and state applications of this
exemption. He urged the committee to pass SB 54 .

Number 0224

JIM WILSON, Chairman, Legislative Committee, Alaska Air Carriers
Association, testified that his group supports passage of SB

[54] He stated that the current practice among the majority of
association » »members** is to accept the interpretation by the

Alaska Department of Labor and Workforce Development, Division
of Labor Standards and Safety, Wage and Hour section, that

» »flights crews are exempt from overtime rules. This approach to

calculating payroll is an industry standard used in all other
states. During an informal poll of » »members**, it was found that EXHIBIT 5

hitp:/lold-www.legis.state.ak.us/cgi-bin/folioisa.dll/cm23/query=exempting+flight+crew+m 07/15/2003
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Hflighm crews from the various Alaska-based companies prefer
their exempt status primarily due to their employers' abilities
to create flexible work schedules

MR. WILSON added that SB 54 brings stability to Alaska law as
applied to »flighm crews of air carriers that are governed by the
Railway Labor Act. Passage will ensure thet the state's
executive branch interpretation of wage and hour overtime law is
the same as that applied by Alaska courts. The bill applies to

the »»flights crews of any air carrier in the state engaged in
interstate work, foreign work, or transportation of U.S. Postal
Service mail. The only »»flights crews unaffected are those who
perform work for air carriers that operate only in-state
charter/air taxi work

Number 0403

REPRESENTATIVE GATTO asked whether this bill hes any limits on
this overtime exemption.

MR. WILSON described several variations on aHflighm crew's
circumstances: a 10-hour day followed by a six-hour day; very
short days during the winter’s brief hours of daylight; very

long hours in the summer, when the person is on duty but only
flying part of that time, and bad weather days when the Hcrew™ is
sent home early. Mr. Wilson said this exemption from overtime
gives air carriers the flexibility to schedule Mlightti crews. It
allows the crews to know that they are going to get paid for a
full day even though they didn't work the full day. He
explained he was a pilot for many years before opening his own
business [Coastal Helicopters, Inc].

Number 0511

MR. WILSON replied to questions from Representative Gatto about
whether the FAA regulates the exemption of overtime and which
employees are affected. Mr. Wilson said he can only fly apilot

so many hours aday and have the person on duty so many hours a
day. He explained that aoplies to all »members« of the Hlight4<
»»crew* On larger airplanes, the >fflight4<*crew< consists of pilots,
#flighm attendants, co-pilots, and *flighm engineers. He
explained that ticket agents and custodians are not considered

» »flights *crewd<<and are not covered by this overtime exemption
These workers can be scheduled for regular work hours because
they're not getting in an airplane and leaving the base of

operations.

Number 0631

REPRESENTATIVE GUTTENBERG asked how the Railway Labor Act

http:/fold-www.legis.state.ak.us/cgi-bin/folioisa.dll/cm23/query=exempting+flight+crew+m 07/15/2003
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applies to large airlines

MR WILSON replied that nost of the employees on large airlines
are covered because they do intrastate travel Alaska, through

its courts, is the only state that has challenged the current

wage and hour rule Other states are covered by the Railway

Labor Act

Number 0678

CHAIR ANDERSON added that intrastate airlines such as Alaska
Airlines and Northwest Airlines are already covered by separate
labor agreements, so this bill does not affect them

MR WILSON, responding to a question from Representative
Guttenberg, explained that a baggage handler moving cargo is not
considered »»flight™ »raen*.

Number 0746

REPRESENTATIVE LYNN stated that in the Air Force, loadmasters
flew on cargo planes and played acritical role in loading the

cargo properly, doing the weight and balance calculations, and
keeping the cargo from shifting during »»flight*. He asked whether
the equivalent position of a loadmeaster working for cargo

companies woulo be covered by SB 54 .

Number 0895

SENATOR OLSON said that any »»flight™ crews with loadmasters work

for carriers that are represented by unions. In the civilian
world, responsibility for load duties rests with the pilot in

command.

Number 0953

REPRESENTATIVE ROKEBERG agreed, saying it's not necessary to
include loadmasters in the bill because the cargo carriers in

the state are usually covered by collective bargaining

agreements.

SENATOR OLSON said the »»flight* crews on larger air carriers
operating under FAR [Federal Aviation Regulations] Part 121 are
usually covered by a collective bargaining agreement He said

he was not aware of any small carriers that had loadmaster

personnel with specialized training.

Number 1033

TOM VANHOOMISSEN, »»Hight* Deck Member, ERA Aviation, concurred
that there's no carrier in Alaska with aloadmaster except for
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* ) »

Lynden Air Cargo, which operates the C-130 (Hercules, a four-
engine turboprop aircraft]

REPRESENTATIVE ROKEBERG commented that if Saturn [Freight
Systems] flew into the state hauling cargo, presumably the »crew™*
and the loadmaster would be covered by the Alaska Wage and Hour
Act

MR WILSON said most of the aircraft used for air cargo in
Alaska are older and frequently have a third officer who assists

with loading and unloading

CHAIR ANDERSON suggested that the key is whether the loadmaster
is traveling with the *flighm *fcrew*

Number 1150

REPRESENTATIVE ROKEBERG said it would be worthwhile to research
this issue. He said Alyeska Pipeline Service Company has a

contract with Satum [Freight Systens] to spray retardant
materials on oil spills. He said such planes might have a

loadmaster or cargo mester on board

REPRESENTATIVE LYNN confirmed his understanding that the pilot
in command is responsible for everything on the airplane.

REPRESENTATIVE ROKEBERG asked whether the Alaska Air Carriers
Association has looked at the Alaska Wage and Hour Act and tried
to work with the Department of Labor & Workforce Development to

develop voluntary flexible work hour plans under AS
23.10.060(d)(14XA) and (B).

Number 1220

X1R. WILSON replied he has talked with staff at the Department of
Labor & Workforce Development numerous times, and they've always
said that >fflightfl crews fall under the professional category [of

AS 23.10.55 (9)]. He said staff told him that the best way to

handle paying >*flight« crews would be through an exemption, which

is the purpose of SB A4 .

REPRESENTATIVE ROKEBERG explained that the voluntary flexible
work hour plan is allowed under the Alaska Wage and Hour Act,

and it seemed like it might be applicable in these situations.

In statute, the plans are limited to 10 hours a day, they have

to be pre-approved, and it takes considerable effort to get

those hours approved. He noted for the record that those plans

do not provide the flexibility that the air carriers need to do

their >fcrendd scheduling. Even though that provision is in the

law, its not workable. He said he agrees with the response [by

the Department of Labor & Workforce Development staff that an
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exemption in law is the best way to handle the issue]

CHAIR ANDERSON reiterated that the sponsor statenment notes that
the court's interpretations of the exemption from overtime are
contradictory This bill solidifies that exemption so it cannot

be successfully challenged in court

Number 1309

SENATOR OLSON confirmed that clarifying the overtime exemption
is the intent of the bill. He said there is a lingering

question about whether aload person on a big cargo carrier like
Saturn is covered by SB 54

REPRESENTATIVE ROKEBERG said he's not sure that the question has
been answered If large air carriers are covered by a

collective bargaining agreement, then the Alaska Wage and Hour

Act does not apply If the loadmaster on a cargo plane is not

covered by abargaining agreement, that person would have to be

paid overtime under state law

SENATOR OLSON said larger carriers, such as Saturn Air and
Southern Air Transport have collective bargaining agreements
that are governed by the federal Railway Labor Act. But he said
there's still aquestion about the smaller [Federal Aviation
Regulation Part] 135 [single pilot] air taxi operators that may
have several nonunionized workers. He said that the federal
mandate under the Railway Labor Act applies in that case.
Normally, those pilots are only flying within the state

Number 1463

MARCIA DAVIS, General Counsel, ERA Aviation, speaking at the
request of Representative Crawford, said SB 54 addresses »yfligt™*
crews specifically, because they aie professional employees that
have the protections of the FAA safety regulations that backstop
any potential abuse of the employee. These employees are also
governed by the national mediation ooaru on the federal side

She said including loadmasters with ~light™* crews mixes apples
and oranges. The loadmasters are not addressed by the FAA

safety duty hour limitations, so they don't have that safety

backstop. They also have adifferent level of training than

pilots, »»flights engineers, and »yfiigt™* attendants. She stated

that she would be very concerned about loading them into this

bill. She said she also believes t"e Department of Labor &
Workforce Development would take exception to adding loadmasters
to SB 54. She said that if she represented a group of

loadmasters, she would want to keep them covered by the Alaska
Wage and Hour Act so they would have overtime protection,

Number 1560
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MR VANHOOM1SSEN said that as an employee who enjoys exenmpt
status, he supports including »»flight™ attendants in the »»flight™
»parew*. As aresult of FAA regulations, the »»flight* attendants are
no less professional and no less necessary than the crewmembers

in the cockpit. He also said that a flexible work schedule is

an extremely important benefit. Flexible schedules allows the
»»flight™ crews to have input into their schedules and some control
over their family lives He said he thinks such flexibility

contributes to air safety in the long run.

MR. VANHOOMTSSEN, responding to aquestion from Representative
Rokeberg, said none of his »»flight* crews are covered by
collective bargaining agreements

Number 1638

PAUL SHOLTON, Northern Air Cargo, testified he did not think the
loadmasters should be included in SB 54 He said ajet doesn't

take very long to get to Nome or Barrow, and these guys work on
the ranp in the meantime He said it would be very confusing to

pay loadmeasters differently while on the plane or on the ramp.

He said loadmasters only go on thejets, not on the DC-6

iircraA that fly slower

REPRESENTATIVE ROKEBERG asked Mr. Sholton to comment on whether
he supports the SB 54

HOLTON said he supports SB 54 because it recognizes »»flight™
mbers as professionals and shows consideration for the
level of discretion they use, their expertise, and training

Number 1757

SENATOR OLSON summarized the intent of SB 54. He said
loadmasters are not covered under the same federal regulations
as tne rest of the »»flight* Hcrew™ as defined in this bill As
pointed out by Ms. Davis with ERA Aviation, the »»flight* crews
have a regulatory backdrop to protect them He asked the
committee to pass SB 4 .

Number 1784

REPRESENTATIVE DAHLSTROM noved to report SB 54 out of committee
with individual recommendations and the accompanying zero fiscal

note. There being no objection, SB 54 was reported from the

House Labor and Commerce Standing Committee

DRAFT
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ADJOURNMENT

There being no further business before the committee, the House
Labor and Commerce Standing Committee meeting was adjourned a!

3:40 p.m.

House
03
HL&C
03/19/03
1516

ALASKA STATE LEGISLATURE
HOUSE LABOR AND COMMERCE STANDING COMMITTEE

March 19, 2003
3:16 p.m
DRAFT

MEMBERS PRESENT

Representative Tom Anderson, Chair
Representative Eob Lynn, Vice Chair
Representative Nancy Dahlstrom
Representative Norman Rokeberg
Representative David Guttenberg

MEMBERS ABSENT

Representative Carl Gatto
Representative Harry Crawford

COMMITTEE CALENDAR

HOUSE BILL NO. 111
"An Act extending the termination date of the Regulatory
Commission of Alaska; and providing for an effective date.”

-HEARD AND HELD, ASSIGNED TO SUBCOMMITTEE

HOUSE BILL NO 119
"An Act permitt: t grants to certain regulated public utilities

for water quality ihancement projects and water supply and
wastewater systems."

-MOVED 1119 (L&C) OUT OF COMMITTEE
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HOUSE BILL NO. 120
"An Act excluding service contracts from regulation as

insurance; and providing for an effective date."

-MOVED CSHB 120 (LAO OUT OF COMMITTEE

PREVIOUS ACTION

BEX; HBIII
SHORT TITLE.EXTEND REGULATORY COMMISSION OF ALASKA

SPONSOR(S): RLS BY REQUEST OF THE GOVERNOR

Jm-Date Jrn-Page Action

02/19/03 0250 (H) READ THE FIRST TIME -
REFERRALS

02/19/03 0250 L&C, FIN

(H)
02/19/03 0250 (H) FN1: (CED)
2/19/03 0250 (H) GOVERNOR'S TRANSMITTAL LETTER
H

02/19/03 0250 (H) REFERRED TO LABOR & COMMERCE
03/10/03 (H)L&C AT 3:15 PM CAPITOL 17

03/10/03 (H) Heard & Held

MINUTE(L&C)

03/17/03 (H) L&C AT 3:15 PM CAPITOL 17
03/17/03 (H) <Bill Hearing Postponed to

3/19>
03/19/03 (H) L&C AT 3:15 PM CAPITOL 17

BELL: HB 119
SHORT TITLE:WATER/SEWER/WASTE GRANTS TO UTILITIES

SPONSOR(S): REPRESENTATIVE(S)COGHILL

Jm-Date Jrn-Page Action
02/24/03 0286 (H) READ THE FIRST TIME -
REFERRALS

02/24/03 0286 (H) L&C. FIN
02/24/03 0286 (H) REFERRED TO LABOR & COMMERCE

03/19/03 (H) L&C AT 3:15 PM CAPITOL 17

BILL: HB 120
SHORT TITLE:SERVICE CONTRACT SALES ARE NOT INSURANCE

SPONSOR(S): REPRESENTATIVE(S)COGHILL

Jm-Date Jm-Page Action

02/24/03 0286 (H) READ THE FIRST TIME -
REFERRALS

02/24/03 0286 (H) L&C

03/05/03 (H) L&C AT 3:15 PM CAPITOL 17
03/05/03 (H) Heard & Held

MINUTE(L&C)

03/12/03 (H) L&C AT 4:00 PM CAPITOL 17
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03/12/03 (H) Heard & Held

MINUTE(L&C)
03/19/03 (H) L&C AT 3:15 PM CAPITOL 17

WITNESS REGISTER

DAVE HARBOUR, Chair
Regulatory Commission of Alaska (RCA)

Anchorage, Alaska
POSITION STATEMENT: Spoke about his new position as chair of

the RCA.

REPRESENTATIVE JOHN COGHILL
Alaska State Legislature

Juneau, Alaska
POSITION STATEMENT: Spoke as the sponsor of 119 and HB 120.

[1.ie witnesses for HB 119 are forthcoming ]

RYNNIEVA MOSS, Staff
to Representative John Coghill
Alaska State Legislature

Juneau, Alaska
POSITION STATEMENT: During discussion of HB 120, answered

questions
ACTION NARRATIVE

TAPE 03-23, SIDE A
Number 0001

CHAIR TOM ANDERSON called the House Labor and Commerce Standing

Committee meeting to order at 3:16 p.m Representatives
Anderson, Lynn, Dahlstrom, and Guttenberg were present at the
call to order. Representative Rokeberg arrived as the meeting

Was in progress.

HB 111 -EXTEND REGULATORY COMMISSION OF ALASKA

DRAFT
CHAIR ANDERSON announced that the first order of business would

be HOUSE BILL NO. I1I, "An Act extending the termination date of
the Regulatory Commission of Alaska; and providing for an
effective date."

CHAIRMAN ANDERSON informed the committee that he was assigning

HB 111 to a subcommittee consisting of himself and
Representatives Dahlstrom and Guttenberg. He announced that the
subcommittee would meet next Thursday, March 27, 2003. He
requested a one page position statement expressing the needed
changes from interested parties.
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Number 0152

DAVE HARBOUR, Chair, Regulatory Commission of Alaska (RCA),
Department of Community & Economic Development, thanked the
committee for the confirmation process He expressed pleasure
with all the edification he has received. He discussed the
circumstances under which he took the position as chair of the
RCA. He commented on the RCA's dedicated staff of specialists
Mr. Harbour related that he feels a special sense of mission

from the legislature and governor because one appointed him and
the other confirmed him. He turned to the RCA's public

obligation and the legislature's monitoring of the RCA. With
regard to monitoring, Mr. Harbour pointed out that after some
2,000 orders since the RCA came into being in 1999, only about
15 major appeals have occurred. Virtually all of those appeals
have been sustained by the court system, with the exception of

one which was turned back for a procedural reason With regard

to the future, he specified his priority of communication with

the legislature, the administration, as well as the regulated

community. He noted his expectation and assumption that such
communication would be returned to the RCA. If there are ways
in which the processes effecting the public interest can be
improved, there should be discussion about them and attempts
made to achieve consensus while moving the state forward ai*
maximizing the efficiencies of the RCA.

DRAFT

[The minutes for HB 119 are forthcoming ]

HP 120 -SERVICE CONTRACT SALES ARE NOT INSURANCE

DRAFT
CHAIR ANDERSON announced that the final order of business would

be HOUSE BILL NO. 120, "An Act excluding service contracts from
regulation as insurance, and providing for an effective date."

Number 1598

REPRESENTATIVE ROKEBERG moved that the committee adopt the
proposed committee substitute (CS), Version 23-LS0537M, Ford,
3/19/03, as the working document. There being no objection,

Version | was before the comim.tee.

REPRESENTATIVE ROKEBERG related that [Version | addresses] all
the committee's questions. Furthermore, the legislation has a
zero fiscal note that was prepared by the committee.

REPRESENTATIVE LYNN related his understanding that this
legislation protects any licensed realtor providing a home
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warranty for real estate in the state.

REPRESENTATIVE JOHN COGHILL, Alaska State Legislature, speaking
as the sponsor of HB 120, deferred to representatives from the
administration

REPRESENTATIVE ROKEBERG pointed out that [Version I] clearly
does what Representative Lynn understood, which is why [the
language on page 2, lines 23-25] is included. Furthernore,
underwriters would still pay the premium tax under Section 1

language.
Number 1484

RYNNIEVA MOSS, Staffto Representative John Coghill, Alaska
State Legislature, said she understood Representative Lynn's
understanding to be that a realtor could sell a home warranty
and not have to have a license to sell insurance. She said that

understanding is correct.

REPRESENTATIVE COGHILL pointed out that Section 2, [paragraph
(h)(2), page 2, lines 23-25] attenpts to clarify that.

REPRESENTATIVE ROKEBERG said, "My understanding is on home
warranty underwriting, that [subparagraph (€)(1)(C) in Section

1, page 2, lines 5-8] is controlling,... notwithstanding

[subparagraph (e)(2)(E)] below, where a home warranty, except as
described in (1)(C) of this subsection, is excluded as found in

(N)(C) above.”

REPRESENTATIVE COGHLX deferred to the representative of the
administration. He noted the need on page 2, line 13 to delete
"or" because it isn't necessary.

REPRESENTATIVE ROKEBERG pointed out that home warranties are not
excluded [from oversight by the Division of Insurance] per the
language on page 2, line 17. Therefore, home warranties still

pay the premium tax, except if the [home warranty] is a

component part of a home under [subparagraph (e)(1)(C) in

Section 1], Representative Rokeberg clarified that the home
warranty is not excluded from payment of premium tax because it

is an underwritten item. But [paragraph (h)(2)] of Section 2
excludes the [seller of the warranty] from being licensed in

order to sell [the horme warranty]. He said for the record that

he wanted to show that some service contracts could cover
component parts without intending to be home warranties. So, a
[company underwriting] a home warranty would still pay a premium
tax, but a [company offering a service contract] on awasher and
dryer component part would not [pay a premium tax],

CHAIR ANDERSON noted that the sponsor seens to concur with
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Representative Rokeberg's comments

Number 1316

REPRESENTATIVE GUTTENBERG inquired aStOWhyChairAnderson had
written the fiscal note

REPRESENTATIVE ROKEBERG explained that sc.ute specifies that if
the department doesn't provide afiscal note, then the first
committee of referral can do so.

Number 1291

REPRESENTATIVE ROKEBERG moved to report CSHB 120 out of
committee with individual recommendations and the accompanying

fiscal notes.

REPRESENTATIVE ROKEBERG withdrew his aforementioned motion and

moved that the committee adopt Conceptual Amendment 1as
follows: page 2, line 13 after "serviced,” delete "or". There
being no objection, Conceptual Amendment 1was adopted.

Number 1247

REPRESENTATIVE ROKEBERG moved to report CSHB 120, Version 23-
LSO537M, Ford, 3/19/03, out of committee with individual

recommendations and the accompanying zero fiscal note. There

being no objection, CSHB 120(L&C) was reported from the House

Labor and Commerce Standing Committee.

DRAFT

ADJOURNMENT

There being no further business before the committee, the House
Labor and Commerce Standing Committee meeting was adjourned at

4:30 p.m

House
03
HL&C
03/27/03
1300

ALASKA STATE LEGISLATURE
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HOUSE LABOR AND COMMERCE STANDING COMMITTEE
SUBCOMMITTEE ON HB 111

March 27, 2003

100 pm

COMMITTEE CALENDAR

HOUSE BILL NO. 111

"An Act extending the termination date of the Regulatory
Commission of Alaska, and providing for an effective date.”

NOTE: There are no tapes or log notes available for this
subcommittee meeting.

House
03
HL&C

03/28/03
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Barrow By Senator Olson
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Buckland

ng‘r’i?g introduced SB 54 to bring certainty to the interpretation of existing federal and state

E;?nmde wage and hour statutes as they pertain to payment of overtime in the air transportation

Ermrrvooak industry. Because of the uniqueness of theirworking conditions, flight crews have been

L Bay considered professionals that are exempt from the standard 8 horn work day, 40 hour

Kaktovik . : : o .
Kiangw week and associated overtime pay requirements [AS 23.10.055(9)]. In conjunction with

Klvalina
Kobuk the maximum flight hour requirements set by the Federal Aviation Administration, these
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Kotzebue exemptions at both the state and federal level have allowed the industry to structure wage

Koyuk

Mu)lgryuk and hour schedules best suited to the work requirements of their flight crew personnel.
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Nightrmute - . : L
Moatrk Several Alaska court decisionshave raised a question about the correct application of
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mioonik state wage and hour laws and the application of overtime exemptions. Indeed, the
4uigsut . ) . *%

4unam iqua  confusion has stimulated other court challenges
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’oint Hope

Joint Lay . : : . T
javoongaB SB 54 explicitly adds flight crews to the list of occupations and employment situations
cammon bay . . o
IelaWI(fol_k that are exempt from Alaska's overtime wage and hour requirements. The bill cites the
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93?'7@“ provisions of the federal Railway Labor Act that governs air carriers in order to provide
:tl\/léry‘s consistency between federal and state applications of the exemption
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2003 AK S.B. 54 (SN) Page |
2003 Alaska Senate Bill No. 54, Alaska 23rd Legislature e« First Session (FULL

TEXT - STATE NET)

ALASKA BILL TEXT

Chapter 11

AN ACT

VERSION: Enacted

April 17, 2003

Olson

"An Act exempting flight crew members of certain air carriers from overtime

pay requirements."”

TEXT:

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10.060(d) is amended by adding a new paragraph to read:

crew member employed by an air carrier

by a flig h't
Railway Labor Act); in

(subchapter Il of the
pilot, co-pilot, flight

(19) work performed

subject to 45 U.S.C. 181 - 188

crew" means the engineer, and

this paragraph, "flight
flight attendants.

2003 AK S.B. 54 (SN)

END OF DOCUMENT

Copyright © 2003 State Net. All rights reserved.
Exhibit
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JBD

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
JAN |

THIRD JUDICIAL DISTRICT AT ANCHORAGE

ELDON TANNER. JOSEPH R. ANZTVINO JR.,
GAIL A JONES and KENNETH R. JONES, on
Behalfofthemselves, and all others similarly

situated,
Plaintiffs,

VS.

VISTA REAL ESTATE, INC. d/b/a Prudential
Vista Real Estate, JACK WHITE REAL ESTATE,
INC. d/b/a Prudential 'ack W hite Real Estate, a
wholly owned subsidiary of Vista Real Estate, Inc.,
RICK FULLER, real estate broker for Prudential
Vista Real Estate, GREG GUNNARSON, real
estate broker for Prudential Jack White Real Estate,
RON POLLOCK, r™al estate broker during relevant
tune periods for Prudential Jack White Real Estate,
THE PRUDENTIAL REAL ESTATE
AFFILIATES, INC., AND THE PRUDENTI ‘L
INSURANCE COMPANY OF AMERICA d/b/a
Prudential Financial Services,

Jointly, Severally and/or in the Alternative,

Defendants, Case No. 3AN 02-11090 ClI

The plaintiff, a real estate buyer, alleges that his brokea violated Alaska’s dual
agency statute by not disclosing in writing that he also represented the seller. This suit
was prompted, in part, by earlier litigation where a realtor testified thar agents dislike the
consumer protection legislation and seldom comply with the ten-year-old dual law. The
plaintiff sought to test that representation and to provide incentive for future compliance

by asking for class certification and seeking actual damages, punitive damages and

5 2005
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forfeiture of real estate commissions on hehalfofpersons injured by violation ofdie
statute.

The real estate defendants chose to seek reliefin the legislature rather than defend
this case before ajury ofordinary citizens. They succeeded. The legislature passed a
retroactive statute designed to neuter this lawsuit by limiting recovery to actual damages
forviolation ofthe written disclosure requirement.

The plaintiffchallenges the constitutionality of that amendment. But the Alaska
Supreme Court has held that retroactive legislation is constitutional as long as the law
does not impair fundamental expectations or vested rights. The Court has also held that
punitive damages and forfeiture of commissions arc discretionary remedies designed to
promote puolic policy and not a vested right ofan injured party, at least until a jury
actually makes an award. For these reasons | must find the amendment constitutional.

DISCUSSION

Eldon Tanner entered into a real estate contract with Vista Real Estate in 2000.
Atthe time ofthe contract Alaska law required a real estate agent acting as a
representative ofboth buyer and seller- adual agent - to “inform[] both the seller and
Jbuyerofthe dual agency and obtainQ written consent to thedual agency from both_
principals.”1 The statute was silentregarding damages available to a party injured by

violation ofthe law.
Tanner claims that Vista was a dual agent and failed to disclose the dual agency in

writing. He filed suitin Septemberof2002. He asks for class certification and seeks to

1Former AS 08.88.396 (1990).
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recover actual and punitive damages and forfeiture ofreal estate commissions on behalf
ofall persons similarly situated.

Tanner’s suit was prompted in part by an earlier lawsuit and administrative
proceeding before the Alaska Real Estaie Commission where a realtor was sanctioned for
violating the written disclosure requirement. The realtor testified that the requirement
was impractical and that many realtors violated it. The Real Estate Commission
sanctioned the realtor $20,000 and suspended her license for 120 days, in part because the
agent did not acknow ledge any wrongdoing in her intentional violation of the law.

Instead ofdefending this case in court, Vista and other realtors sought relief from
the Alaska legislature. They claimed that the written disclosure requirement for dual
agency was impractical ?2nd a mere technicality. They warned that the industry was at
risk forasmuch as $70 million in damages and loss ofinsurability if they lost this
lawsuit.

The legislature determined that the written disclosure requirement enacted in 1990
was “flawed” and imposed an unfairburden on the industry. They amended AS
08.88.396 to authorize recovery ofonly actual damages for persons injured by violation

. ofthe statute. Theplaintiffclaims that the retroactive statute is an unconstitutional
impairment o frights vested under his real estate contract.

IMPAIRMENT OF CONTRACT

The Alaska and United States constitutions bar the state from passing laws that

impair rights under existing contracts.2 While an accrued but unlitigated cause of action

2Alaska Const, art. 1 sec. 15; U.S. Const., art 1, sec. 10, d.l.
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is a significant property interest2, the Alaska Supreme Court has held that “aremedy may
be modified [retroactively] as long as the result does not unreasonably affect the value of
the right.”4 The question raised liere is whether a party to a real estate contract has a
vested or substantial right to pursue punitive damages and forfeiture ofc -Emissions for
violation ofthe 1990 dual agency statute.5

The Alaska Supreme Court has held, on numerous occasions, that punitive damages
are not intended to compensate an injured party but instead reflect an expression ofpublic
policy.4 Thisreasoning led Justice Fabe to conclude in Evans ex rel Kutch v. State. 56
P.3d 1046 (Alaska 2002), that ifthe legislature expressed its view ofpublic policy by
limiting punitive damages “before they are awarded to successful plaintiffs, no
constitutional problem exists.” Id. at 1058, emphasis original.

Although Evans did notinvolve a contract claim, the reasoning applies here. If
Mr. Tannerdidnot have a vested right to collect punitive damages, the retroactive
application ofthe 2003 amendmentprohibiting recovery ofthose damages did not
substantially impair the rights under his contract.

The right to collect forfeiture of areal estate commission for violation of the statute
isAlsonota yesredright. The Alaska Supreme Court has twice field that forfeitureofa. ..
real estate commission for breach ofcontract or violation of fiduciary obligation is a

discretionary remedy, reserved for cases where the court finds that deterrence of

"Patrick v. Lvnden Transport, Inc., 765 P.2d 1375,1378 (Alaska 1988).

* Haabera v. Alaska National Bank. 585 P.2d 559, 561 (Alaska 1978).

5Energy Reserves Grouo v. Kansas Power 8 Light, 459 U.S. 400 (1983).

4See, e.Q., ProvidPnra Washington Insurance Co. v. Qtv of Valdez. 684 P,2d 861, 862 (Alaska
1984); Portwood v. Copper Valiev Elec. Assn. Inc., 785 P.2d 541, 543 (Alaska 1990).
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intentional mi[?conduct IS necessary.n In both cases the court distinguished between actual
damages caused by a breach and the discretionary remedy of forfeiture damages.8 In other
words, the forfeiture remedy is, like punitive damages, not intended to compensate for
actual losses bur instead designed to serve public policy by dctening an agent from similar
conduct in the future.

Haeberg v. Alaska National Bank is also instructive. There the legislature
amended a law regulating remedies for default on real estate contracts. Prior law required
adefaulting debtor to pay the entire obligation on a note in order to prevent foreclosure on
the property. The amendment allowed the debtor to stop foreclosure by bringing payments
on the note current but did not require payment of the entire note. Holding the law
constitutional the court stated:

We find no impairment of the contract clause... An obligor on a note must
still pay the principal and interest... The beneficiary is deprived of his right
to insist on payment of the entire debt... However,... [t]his modification
does not reduce the value of a beneficiary’s note or the security ensuring
payment in any perceptible way.9

The loss of the right to seek forfeiture here is similar to the loss of the bank’s right
to accelerate payment on a note when a buyer is in default. Tanner may still collect his

actual damages. But the legislature has expressed its view that public policy is.not.

advanced by allowing him also to collect the discretionary remedy of forfeiture.

7Veach V. Meve. es Real Estate. Inc.. 599 P.2d 746, 748-49 (Alaska 1979); Winn v. Mannhalter,
708 P.2d 444, 452 (Alaska 1985).

8id.

9585 P.2d. 561-62.
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OTHER CLAIJMS

The plaintiffalleges other constitutional infirmities. He claims that the statute
takes his property without fair compensation.10 He argues that the statute denies him
substantive due process oflaw.ll And he asserts that the statute violates the equal
protection clause of Alaska’s constitution by treating realtors who ignored the dual agency
law different from those who complied.12

But, each challenge rests on the premise that the retroactive statute deprives him of
a substantial right. Because, as discussed above, unvested punitive or equitable damages
arcnot a substantial right, these remaining challenges must fail.

Evans, supra, holds that a retroactive statute limiting a claim for unvested punitive
damages isnotataking. Tanner’sdue process and equal protection claims require the
courtto balance the legitimate public policy objective ofthe statute against the injury
caused by the law.13 The Alaska Supreme Courtdefers to the legislature in making policy
regarding punitive and other equitable damages.14 The legislature determined that the dual
agency statute was flawed and thiit collection ofpunitive damages and commissions would
cause severe economic harm. The courtmay not substitute itsjudgment for that policy.

-Tanner.’s .side of the equation does not outweigh thai expression.ofpolicy-hecause the

statute does not impair any vested economic rights.

10"Private property shall not be taken or damaged for public use without Just compensation.™
Alaska Const, art I, sec. 18.

u "No person shall be deprived of life, liberty, or property, without due process of law." Alaska
Const art I, sec 7.

THA]Il persons are equal and entitled to equal rights, opportunities, and protection under the
law." Alaska Const art. | sec. 1,

BSee, Anderson v. State ex rel Bering Sea Fisherman's Assoc. 78 P.3d 710,716 (Alaska 2003),
and Wilson v. Munjrioalitv of Anchorage. 669 P.2d 569, 572 (Alaska 1983).

M Evans, supra., and Anderson, supra.
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CQNCUJSIQd
The defendants’ motion to dismiss the plaintiffs claims for punitive damages and
forfeiture of commissions is GRANTED.

Dated at Anchorage, Alaska this 24" day ofj&nuary 2005.

““iDan A. Hedsley
Superior Court Judge

I certify that on January 24, 2005 a copy
was mailed to: Trickey, Freeman, Wagstaff,
Sandberg, Barnhart. Horetski

Nancy M. McKewin, Judicial Assistant
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March 8, 2005

The Honorable Ralph Seekins, Chair
Senate Judiciary Committee

Alaska Legislature

Juneau, Alaska

Re:  Constitutionality of Senate Bill 105
Dear Chairman Seekirn and Members of the Senate Judiciary Committee:

Senate Bill 105 makes retroactive legislation passed in 2003, which made pilots exempt from
overtime. Senate Bill 105 is designed to end class action lawsuits that threaten the financial
viability of Alaska air carriers. In opposing this bill, the class action plaintiff lawyers have
argued that Senate Bill 105 might be unconstitutional because it would affect litigation that is
already pending in the courts. Despite this argument, the overwhelming weight of authority

demonstrates that Senate Bill 105 is fully constitutional.

First, federal courts addressing this question have held that retroactive legislation which
affects pending court cases brought under the Fair Labor Standards Act ("FLSA™), the federal
counterpart of the Alaska Wage and Hour Act, are fully constitutional.

- For example, in Baker v. GTE North InC., 110 F.3d 28, 30 (7hCir. 1997), agroup of
employees sued for unpaid overtime under the FLSA. The employees won in the trial
court and obtained ajudgment for time they spent traveling to thejobsite. While on
appeal, Congress retroactively amended the FLSA so that the employees did not have
to be paid for their travel time. The Seventh Circuit held that the amendment was

constitutional and dismissed the employees’ lawsuit.

= Other federal decisions have also held that retroactive amendments to the FLSA are
constitutional. Battaglia v. General Motors Corp., 169 F.2d 254, 261-62 (2niCir.
1948); Seese v. Bethiehem Steel Co., Shipbuilding Div., 168 F.2d 58, 65 (4hCii.
1948); Austin v. City ofBisbee, Arizona, es5 F.2d 1496, 1436 (9IhCir. 1988).

= The United States Supreme Court has held that "the constitutional impediments to
retroactive civil legislation are now modest." Landgrafv. USIFilm Prods., 511 u.s.
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244, 272 (1°94). All that is required for retroactive legislation to be constitutional is
that "'retroactive application of the legislation is itselfjustified by a rational legislative
purpose.” Pension Benefit Guarantee Corp. v. R A Gray & Co., 467 u.s. 717, 720
(1984).

Second, the Alaska Supreme Court is likely to rule that Senate Bill 105 is constitutional:

The Alaska Supreme Court follows federal law in determinin%whether retroactive
legislation is constitutional. See Norton v. Alcoholic Control Bd., 695 p.2d 1090, n.4a-
n.6 (Alaska 1985). Therefore, it would likely follow the federal decisions cited
above.

In 2003, the Alaska Legislature passed a retroactivity amendment to the Alaska Wage
and Hour Act which limited the amount of unpaid overtime an employee could
receive. The Alaska Attorney General issued an opinion that the legislation was
constitutional. 2003 Informal Op. Att'y Gen. No. 883-03-0153 (June 9, 2003).

In Fairbanks North Star Borough v. State, 753 p.2d 1158, 1159 (Alaska 1988), the
case had already been litigated to the Alaska Supreme Court and was on appeal for a
second time before the Alaska Legislature passed retroactive legislation. The Alaska
Supreme Court applied the retroactive legislation to the case.

In sum, there is no constitutional impediment to the passage of Senate Bill 106.

i NOmas m . uamei
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24-150588M.1
Luckhaupt

3/29/05

AMENDMENT

OFFERED IN THE SENATE BY SENATOR GUESS
TO: CSSB 106( ), oraft Version "I"

1  Page 6, line 16:
2 Delete "'A violation of @), (), or (©) of this section is’

3 Insert "'A person who knowingly violates @), (), or (¢) of this section is guilty of



24-.S0588VL3
Luckhaupt
- 4/14/05

AMENDMENT

OFFERED IN THE SENATE BY SENATOR GUESS
TO: CSSB 106( ), Draft Version T

Page 5, line 7, following "‘retrievable’:

Insert "*for inspection by law enforcement officers"”

Page 5, lines 9 - 10:
Delete "and must allow for in-person inspection of the records by law enforcement

officers”
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24-150588U.5
Luckhaupt
4/14/05

AMENDMENT

OFFERED IN THE SENATE BY SENATOR GT-~2SS

TO: CSSB 106( ), DraftVersion T

Page 5, line 19, following "request":
Insert "The log and the information entered into the log is confidential. The retailer

may not allow access to the log or release information contained within the log except to the

Department of Public Safety or other law enforcement officers."
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24-1.50588U.6
Luckhaupt

4114105

AMENDMENT

OFFERED IN THE SENATE BY SENATOR GUESS
TO: CSSB 106( ), Draft Version "I"

Page 5, lines 21 - 22:
Delete "ephedrine, pseudoephedrine, or phenylpropanolamine, or their salts, isomers,

orsalts of isomers, iodine, or crystal iodine"
Insert "iodine or crystal iodine, contains as the sole active ingredient ephednne,
pseudoephedrine, or phenypropanolamine, or, when required by the department by regulation,

contains any amount of ephedrine, pseudoephedrine, or phenypropanolamine in any

comhbination,”



24-L.S0588M.il
Luckhaupt
4/18/05

AMENDMENT

OFFERED IN THE SENATE BY SENATOR GUESS
TO: CSSB 106( ), Draft Version "I"

Page 5, line 9:
Delete "three years"
Insert "one year or a shorter period of time established by the department by

regulation”



24-1L.50588V 12
Luckhaupt
4/18/05

AMENDMENT

OFFERED IN THE SENArE BY SENATOR GUESS
TO: CSSB 106( ), Draft Version "I"

Page 5, line 19, following "request.":
Insert "A retailer shall retain the log for one year or @ shorter period of time

established by the department by regulation.”
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Luckhaupt
4/16/05

AMENDMENT

OFFERED IN THE SENATE BY SENATOR GUESS
TO: CSSB 106( ), Draft Version "I"

Page 5, lines 15 -17:
Delete "requiies the purchaser to sign a written leg completed by the retailer showing

the date ofthe transaction, name ofthe purchaser, type of identification and the identification

number, and the amount dispensed"”

Insert "keeps a log listing information required by the Department of Public Safety by

regulation”



24-1.50588M.14
Luckhaupt
4116105

AMENDMENT

OFFERED IN THE SENATE BY SENATOR GUESS
TO: CSSB 106( ), Draft Version "I"

1 Page 6, following line 15:

2 Insert new subsections to read:

3 “(f) A person has a duty to exercise that degree of care that a reasonable
4 person would observe to ensure that the requirements of (b) and (c) of this section are
5 complied with. This duty of the person includes ensuring the compliance by agents or
6 employees with this section, including acting with reasonable diligence to determine
7 that agents or employees are advised of the provisions of this section, either by
8 securing the agent's or employee's written acknowledgment of posted instructions or
9 otherwise. A person may neither knowingly allow agents or employees to violate this
10 section nor recklessly or with criminal negligence fail to act in accordance with the
1 duty prescribed under this subsection with the result that an agent or employee of the
12 licensee violates a provision ofthis section.

13 (g) It is an affirmative defense to a prosecution of a person that the person
14 exercised that degree of care specified in (f) of this section and did not knowingly
15 allow a violation of this section or recklessly or with criminal negligence fail to act as
16 required by this section."
17

18 Renumber the following subsection accordingly.

19
20 Page 6, line 19:

21 Delete ""knowingly" has"
22 Insert ""knowingly," "recklessly," and "criminal negligence" have"
23
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1  Page 6, line 20:
2 Delete "meaning”

3 Insert "meanings”



24-1.S0588M.15
Luckhaupt
4/16/05

amendment

OFFERED IN THE SENATE BY SENATOR GUESS
TO: CSSB 106( ), Draft Version "I

1 Page 3, line 4, following "chemicals,":
2Insert "and proofof some other evidence of illicit manufacture”

3
4 Page 3, line 8, following "precursors.”, through line 22:

5 Delete all material.
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March 24, 2006

Re:  Metliamphctamme Legislation

Dear State Legislator:

National Consumers League is concerned about federal and state legislation introduced to
address the very serious problem of diversion of over-the-counter drug products containing
pseudoephedrine to the illicit manufacture of methanmphetaminc. NCL is a national nonprofit
consumer advocacy organization representing consurmers in the marketplace and the workplace.
Founded in 1899, NCL is the nation’s oldest consumer organization. Drug safety, access to
medicines, and affordability have been longstanding concerns of NCL. A growing number of federal
and state proposals would place pseudoephedrine in Schedule V under the Controlled Substances
Act and require that cough and cold medications containing pseudoephedrine be dispensed only from

behind the pharmacy counter.

NCL is concerned thet in the inportant fight against illicit methanmphetaminc manufacture,
access to primary healthcare products is maintained, including availability of safe, effective, and
affordable medicines. Any restrictions that are placed on OTC drug products containing
pseudoephedrine must be no more theanne”*sary and practical. To do otherwise will
limit therapeutic choices and could increase healthcare costs for consumers

If sales of OTC drug products containing pseudoephedrine must be restricted because of their
misuse, the burden of such restrictions should not be borne by consumers who depend on and
properly use the products. Pseudoephedrine is a versatile medicine and one which the Food and
Drug Administration hes determined can be used safely and effectively through self-care of the
patient. Decongestants are an everyday household product found in most family medicine cabinets,
People need and use decongestants for common colds as well as treatment of seasonal and other
alergies. The broad array of OTC products containing pseudoephedrine underscores the fact tlial
large numbers of Americans have cone to rely on these self-care products for safe, effective, ad

affordable relief.

Pseudoephedrine as a decongestant is also often coupled with antihistamines, such as in
Sudafed®and Sinutab®:. Reformulation of these products without pseudoephedrine, which alo hes
stimulant effects, will leave consumers only with products thet may cause drowsiness.  This will
result either in increased Jangers for persons who take these medications, or consumers thet must
suffer from easily treated conditions because they cannot take the cfiance of failing asleep

Not all OTC pseudoephedrine products are equally amenable to diversion; liquids, liquid
capsules and gel capsules, as well as certain products that combine pseudoephedrine with other
active ingredients, are much less useful in the illicit manufacture of metliamphetamine. Several of



Mon, 03/28/05 11:40:05AM From: National Consumers League To: Sen. Ralph C. Seekins

the bills do provide for sales by persons other than pharmecists when the albsence of apharmecy
to distribute these products in a community would create a hardship. NCL, however, hes
significant concerns regarding the implementation of these provisions. Many rural and
economically disadvantaged communities in America are underserved by pharmecies or large
retail chains with pharmeacies. Sometinmes it is the local convenience or small grocery store
which is the source of OTC drugs for rural populations. Under the proposed legislation, the
decision on what constitutes a hardship is left undefined. Consumers should not be limited to
safe and effective medicines based on where retailers decide to have a pharmecist on duty.

Conversion of these products to pharmacy-only status would liave other direct and
indirect effects, all of which would restrict therapeutic choices and raise healthcare costs.
Pharmacies are generally served under a different distribution system, often by different
distribution companies, than other retailers of OTC drug products. Pharmecy shelf space is
limted. Manufacturers and distributors of these OTC drug products would be required to alter
their distribution practices, and a significant portion could be effectively forced off the market
because of simple lack of room. While decreasing the overall amount of product available may
have some small inpact on misuse of the product, the nore likely effect would be a lessening of

competition for these OTC drug products and potential price increases.

If resLictions are necessary, they should be tailored to the problem at hand, which is
diversion of OTC drug products toillicit methanphetamine manufacture. This criminal activity
relies on access to large quantities of OTC pseudoephedrine. NCL believes thet retall
transactions can be controlled by responsible retailers through a number of mears.  California,
for exanple, lias witnessed a significant reduction in clandestine laboratory seizures after
tightening the single retail transaction limit on OTC drug products containing pseudoephedrine.
A recently enacted lllinois law, 11l. Ann. Stat. ch. 720, 8647/1 (2004), is another good exanple
of reasonable measures that could be enployed- It provides for the following:

» Retail sales are limited to 2 packages or 6 grans per transaction.
» Self-service transactions are subject to special procedures that stop purchases over the
retail limit.
» Single active ingredient products may only be displayed for sale
0 behind a store counter (not apharmacy counter) that is not accessible to
CONSUITEYS; OF
0 inalocked case thet requires assistance by a store enployee for customer acoess.
e Multi-active ingredient products may
0 bedisplayed behind a store counter (not a pharmacy counter), not accessible to
CONSUITES'S;
o0 bedisplayed in alocked case thet requires assistance by a store enmployee foi
CUStOMer ancess;
0 besoldif the retailer requires the customer to show ID and sign alog; or
0 be sold from the sales floor if the retailer adopts at least two of the following four
options:
0 product must be kept within 30 feet and direct line of sight of acash
register or store counter staffed by one or nore store enployees;
1 reliable anti-theft devices are used on packages;
[ restricted access shelving is used so that only one package may be
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removed by a consumer at a time and a delay of at least 15 seconds occurs
between package replacement on shelf;
1 affected product is kept under constant video surveillance.
e Liquids, liquid cap, and gel caps product containing pseudoephedrine are exenpt.
» Retail personnel must be trained and certified with respect to special procedures used in
the sale of covered OTC drug products containing pseudoephedrine.

Your State Legislature should consider similar features in regulating retail distribution of OTC
drug products containing pseudoephedrine.

NCL looks forward to the opportunity to work with you to address the serious problem of
illicit methamphetamine manufacture while preserving safe, effective, and affordable medicines
for the American consuner.

Sincerely,

Linda F. Golodncr
President



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2005 LEGISLATIVE SESSION Bill Version: SB 106
(O Publish Date:

Revision Date/Time (Note if correction): Dept Affected: Administration
Title An Act relating to sale, possession.... [RDU Legal and Advocacy Senlices

of methamphetamine. Component Public Defender Agency
Sponsor Sens. Guess, Ellis. Elton,...
Requester  Senate Judiciary Component No 1631
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do notinclude inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010  FY 2011
Personal Services ' ) m ' ' '
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

ICAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL
Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page itnecessary)

This bill amends the crime of misconduct involving a controlled substance in the second degree, a class A felony, to include
delivering to another person any amount of an immediate precursor of methamphetamine or a listed chemical, including
pseudoephedrine in certain amounts, with knowledge that the other person intends to manufacture a product containing
methamphetamine or its immediate precursor It also makes it a C felony to purchase or possess restncled amounts of
psuedoephedrine The Agency's operations will be fiscally impacted should this bill be enacted The Agency has seen a recent
increase in appointments concerning methamphetamine cases In addition, making it a felony to purchase, possess, deliver or
manufacture restricted amounts of pseudoephednne will increase the caseload of the Agency, but the extent of the impact is not
possible to predict with any accuracy, therefore an indeterminate fiscal note is submitted

Prepared by: Linda K. Wilson, Deputy Director Phone [907)334-4416
Division Public Defender Agency DateATime 3/30/05 8:10 AM
Approved by: Michael Tibbies, Deputy Commissioner Date 3/30/2005
Agency Department of Administration
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number
2005 LEGISLATIVE SESSION Bill Version SB 106
0 r jblish Date
Revision Date/Time (Note if correction): Oept Affected Commerce
Title Sale of Methamphetamine RDU Occupational Licensing (117)
and Precurosrs "Component Occupational Licensing
Sponsor Guess, Ellis, felton Dyson, Kookesh
Requester Senate Judiciary Component No 2360
Expenditures/Reveni es (Thousands of Dollars)
Note Amounts do not include inflation unless othenwise noted below
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009  FY 2010  FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants &Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES 1 1 1 1

ICHANGE IN REVENUES (1156 ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other 1156 - Receipt Supported Services 0.0 00 00 00 00 00
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 00

Mark this box (X) If funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS:  (Attach a separate paqge if necessary)

SB 106 establishes requirements for the manufacture, wholesaler, and distributor of certain chemicals
relating to methamphetamine: and to keep complete records of all transactions involving those products
and to make those records availaole for inspection by law enforcement officers New funding is not
required to implement the provisions of this hill.

Prepared by  Jennifer Strickler. Administrative Manager Phone (907) 465-2144
Division Occupational Licensing Date/Time 3/29/05 6:57 PM
Approved by Edgar Blatchford, Commissioner Date 3/29/2005
Agency Commerce. Community, and EconomicDevelopment
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2005 LEGISLATIVE SESSION b.ll Version: SB 106-DPS-ASTD-3-29-05
0 Piblish Date:
Revision Date/Time (Note if correction): Dept. Affected® Public Safety
Title "Act -elating to sale, ossession and delivery of 'KDU Alaska State Troopers
certain substances and precursors used in... Component  AST Detachments
Sponsor Sen. Guess
Requester Senate Judiciary Conponent No. 2325
Exoenrtitures/Revenues Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted uelov
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009  FY 2010  FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | I | |

[CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Othfer (Speciiy Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any curre. it year (FY2005) cost:; 0.0
Mark this box (X) if funding for this bill is inc'uded n the Governor's FY 2006 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separato page ifnecessary)
Passage of this Act will have an indeterminate fiscal impact on the Department of Public Safety (DPS),

This hill increases some penalties for possession and delivery of methamphetamine and/or its precursor's
by amending present statutes but also adds rew sections that address possession or purchase of
restricted amounts of pseudoephedrine. ltalso creates a central repository within DPS that will keep track
of the sale of product cor taining ephedrine, pseudoephedrine, or phenylpropanolamine sold at
wholesalers manufacturers, or distribuiors of drug products by requiring them to confirm the identity of the

purchaser.

Setting up and maintain the central registry is what causes the indeterminate fiscal note for DPS.
Phone 907-269-4532

Prepared by: Lieutenant Todd Sharp
Date/Time 3/29/05 1:17 PM

Division Alcjka State Troopers
Approved by: Commisc jner William Tandeske Date 3/29/2005
Agency Dopartn ent of Public Safety
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Note: These statistics wv v provided by Sgt. Tim Birt o fthe Alaska State Troopers.

Methamph

Sells f%TW entral, and Interior A.aska (28.5 grams equals $4,275 per 0z)
Precursor/ Ephedrine/ .

One unltofprecursor H i ﬂlﬂreequals \fmltofproduct mmm

Posaee Units
The Drug Enforcement Administration recognizes a dosage unit as 5 mg(s)

A street level dosage unit as consumed by a user is approximately 100 mg(s)

lo'd Tablets
Source for precursor and sold in 30.60. 120 mg tablets. Packages contain 10to % tablets.

Nine grams

3 125 packages of % count 30-mg tablets equals 300 tablets

300 count 30 mg tablets equals 9.000 mg(s).

9.000 mg(s) equals 9 grams.

9 grams precursor (psuedoephedrine) equals 6.75 grams of methamphetaminc

6.75 grams methamphetamine equals 1.350 du (DEA)
6.750 divide b> 5 = 1.350

6.75 gram methamphetaminc equals 67.5 du (street level)
(6.750 divide by 1(H) = 67.5)

6.75 grams of methamphetamine X 150 gram = $1,012.5 The four boxes of precursor cost $53.96.

Sii
2.08 packages of 96 count 30-mg tablets equals 2(H) tablets.

200 count 30 mg tablets equals 6 ,(HH) mg.
6.0(H) mg equals 6 grams
6 grams precursor (psuedoephedrine) equals 4.5 gram" of mctliamphetamine.

4.5 grams of mctliamphetamine equals 9(H) du (DEA)
4.500 divide by 5= 9(H)

4.5 grams of methamphetaminc equals 45 du (street level)
4.500 divide by 100 = 45

4.5 grams of meth X $150 gram = $675 The three boxes of precursor cost $40.

1.000 mg = lgram “8.5 grains = loz 16 oz = 1 pound
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In the heartland, children
pay the price fortheir
parents'meth addiction

EDITOR'S NOTE — Once ascourge
only in scattered pockets of America,
m ethamphetamine is now fueling an
epidem ic thathas branched out from the
W est through the heartland states, into
‘Lines. suburbs and hamlets nationw ide.
m\t least 12 m illion Am ericans have tried
he mo->taddictive o fallil-

cth, one c

legal drugs.

I By DAVID CRARY
THE ASSOOIATED PRESS
*  OTTUMAA, lona— littery babies, mis-
created toddlers, strung-out mothers:
;Cheryll Jones’ pediatric nursmfg} practice
;is far from what it was when she started
«out 30 years ago — long hefore metham-
hetamine invaded this riverside Corn

"Belt town.

“Ifanybody told me my primary case-
load would be kids exposed to illicit
drugs, 1d have said they were crazy," said
;%ones, who now runs a local task force
*helping the most helpless victims of the
enation's meth epidemic — small hil-
\ren whose parents make and use the
;highly addictive drug.

The scars are Inflicted in myriad

KET,
'Si-.rr

Web inks

For mere, go to lona Dug
Endangered Children progrant
vwwvionedec.ory

ways: Exposure to the drug in the wotnb,
contamination from toxic chemicals
used in home-hased meth manufacture,
explosions and fires, long-term neglect
from parents obsessed with their drug
habits, physical abuse and sexual abuse.
Many of the meth-lab homes are filthy,
often strewn widi drug paraphernalia
and pornography; meth-making chemi-
cals have been found in diaper bags and
toy chests. _ _

"I've been in hoir s where you'd
find jars of meth oil in the refrigerator,
but no milk, no head for the kids,” said
Marvin Van Haaften, a former country
sheriff who is now lowa's drug policy
coordinator.

The meth epidemic took root on the

Please see VETH, Page A8
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CHARUE NEIBERGALL / THE ASSOCIATED PRESS
Meth expert; Dr. Riznan Shah holds 11-month-old
meth-affected Domonick Chiodo during an exam
last month at Blank Children's Hospital in Des
Moines, lona. Or. Shah, a pediatrician at the
hospital, encountered her first child exposed to
methamphetamine in 1993 and has studied more
than 500 of them since while becoming a
respected expert on the phenomenon.
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Meth k affliction felt in nation™ heartland

In 2004 authorities made nearly 16.00h seizures related to clandestine
metham%hetamlne [abs, man,¥, of which were in the Midwest, The

meth ep

emic affects both cities and rural areas, where meth

"cookers” have more space to operate undetected.

Law enforcement seizures of

methamphetamine labs, by state

NOTE Includes
seizures o( labs,
dump sites,
chemcals and
nquipmenl

Actual
number ol
seizures

SOUNCE: Drug Enforcement Agency

Meth: More

Seizures mm 100 -50.0
per 100.000 H i 5.0-99
population (OH 2.0-4.9

ESS 0.02-1.9

| 1 Nonein
~-an ’lncludes one
rx'v seizure in Guam

AP

than 50,000

Mabs shut down since 2001

Continued from Page AL

West Coast, and is now worsen-
ing in many big cities nationwide.
But nowhere 1s its heartbreaking
toll on young children more evi-
dent than in the towns and small
cities of America's heartland —
notably lowa, Missouri, Ten-
nessee. Arkansas, Oklahoma,
Kentucky and Indiana.

_Nationally, authorities have
dismantled "more than 50,000
clandestine meth labs since 2001,
including some 4,000 in lowa.
Roughly 30 Bercent were “mom
and pop" labs in homes where
children live.

Thousands of children across
the country have been taken
away from" their meth-abusmg
parents in recent years, place
with relatives or shifted into al-
ready overloaded foster care sys-
leins. Scores have been injured, a
dozen or more killed; thousands
have been born with traces of
meth in their bodies. o

Dr. Rizwan Shah, a pediatri-
ospital
_ Des Moines, encountered her
first meth-exposed child in 1993
and has studied more than 500 of
them since, becoming a respect-
ed expert on the phenomenon.
~ She stresses that the progno-
sis for meth-exposed kids varies

The reality was less rosy. She
recalled the boyfriend abusing
her in the children's presence,
%rabblng her daughter by the

air, smashing the kids’ games
with a hammer. _

" was an awful parent." said
Salishury, now a substance abuse
counselor.

Salisbury and  Armstrong
were luckier than the many
meth-abusing parents who ﬁe_r-
manently lose custody of their
children:

lowa courts have handled
scores of meth cases recently in
which parental rights were termi-
nated. In one case, a father was
arrested and a brick of meth
seized as authorities evacuated
two dirty, lice-infested girls —
aged 3 h2 and 2 12 — who had
not been pottg trained and still
drank from baby bottles,

Carol Gutchewsky, a regional
supervisor of state social work-
ers, said addict parents trying to
keep their children sometimes
ran out oftime —ifa child's tem-
porary relocation stretches past
22 months, the state is obligated
by federal regulations to seek ter-
mination of parental rights.

"It takes a long time
meth," Gutchewsky said.
parents are going through the
treatment process, and

to beat |
"While "

maybe J

widelv, and strives to prevent
ghern frofuJbeirfg/ 'stereotyped
ome suffer serious brain ‘dam-
age and others experience long-
lasting development prublcms,
while many will grow into adults
without serious health conse-
quences, she said.

But whats beyond doubt,
Shah says, is that pregnant
women using meth arc harming
their babies. .

“The brain gets hl(Jjacke_d_by
the drug,” she said, e_scrlbmg
patterns of overstimulation an
disrupted sleep cycles among in-
fants, as well as hyperactivity and
attention-dcficit disorder among
meth-exposed school children.

One 2-%ear-old hoy Shah
treats must be fed through a tube
to his stomach because meth ex-

_ Fosure left him unable to swal-

ow I_E)roperly.

'Hie ‘mothers Shah meets of-
ten evoke moth's powerful lure —
an initial burst of energy, a sud-
den and welcome ability to lose
weight.

"Some of these women are
tr(}/mg to be good mothers,” she
added. "But when you're high on
meth. you don't take of yourself
or your family. The older kids are
parenting the younger ones and
also parentlnq the parent. They
lose their childhood to become
caretakers." _

Ottumwa, a meatpacking and
slau%hterhouse town of 25.000 in
southeast lowa, has become a fo-
cal point of the state’s efforts to
aid moth-affected children, both
hecause of the steady caseload at
Chcryll Jones' clinic'and because
it is home to the country's first
Moms Off Meth group — a self-
help program for mothers fryin
to confront their addiction ‘an
reorder their lives. .

Sue Armstrong's children

were ages 9, 4 and 3 when she
started heavy meth use seven
years ago.
"It made me feel able to do
everything,” she said, "Then it
stopped working, but I kept using
it to cover up the shame [ felt."

Armstrong’s children were
placed with relatives for 18
months. Now she has them back
after kicking her habit and get-
t|ng1 a job at a battered women's
shelter.

Kris Salisbury, another Morns
Off Meth participant, had a 2-
year-old daughter when she
started using meth in 1986. She
hore twins in 1988. but used meth
10more years until police raided
her home where she and her live-
; boyfriend operated a meth lah.

"There | was, sometimes,
thinking 1 was a wonderful ﬁar-
ent because my oldest daugnter
would have hundreds of dollars
I'd given her and could take the
tw:jns to the movies," Salisbury
said.

having a relapse, the clock is tick-
ing. The best interesfs of the
child may be on Clcollision
course with the parents' treat-
ment." )

The coordinator of lowa's
year-old Drug Endangered Chil-
dren program, assistant attorney
general Mary Chavez, em-
pathizes with parents in such
predicaments and hopes politi-
cians provide funds to expand
and improve treatment pro-

rams.

"But wc want to keep the fo-
cus on the children," Chavez said.
"You'll find that no matter how
horrendous their lifestyle, no
matter how neglectful they are.
parents always think their kids
are best off with them. We have
solid findings otherwise."

Under lowa's current policies,
the Department of Human Ser-
vices has some discretion as to re-
movmﬂ meth-exposed children
from home or giving addicted
parents a chance to kick the habit.

The number of meth-affectcd
kids in the United States is diffi-
cult to calculate; experts say it is
many thousands per year.

In lowa, 5,887 children since
2001 have fl?ured in abuse cases
that directly involve illegal
drugs, mostly meth — either
traces of drugs were found in
their bodies or they were pres-
ent while their parents manufac-
tured meth. But that figure does
not cover a range of other eases
in which the abuse was classi-
fied as neglect. vVen though the
parents' conduct stemmed trom
meth use.

An ominous barometer was
provided by Gutchewsky, who
calculated that meth played a role
in roughly half the serious child-
abust cases in her 16-county re-
c[qlon — 720 of ldo‘t active,
ong-term cases. If that ratio ap-
plied statewide. lowa would be

experiencing more than 6.000
nieth-related child abuse cases
per year

lowa officials are blunt about
the difficulties ofJorOﬁ_erly carin
for me_th-exgose children an
combating the underlying drug
epidemic. An effective response
requires coordinated action by
law enforcement officers, haz-
ardous-material cleanup crews,
health and social service agen-
cies, substance-abuse programs,
the courts and legislature.

Mary Chavez tries hard to be
optimistic, insisting that — with
proper resources — lowa’s metli-
exposed children have bright fu-
tures. The alternative, she admits,
is bleak. _

"All they've been is neglected. All
they've ever seen is the unaccept-
able," she said "Ifwe dont do some-
thing. they’re going to be filling up
lowa’ prisons In a few years.”



ALASKA STATE LEGISLATURE
SENATOR GRETCHEN GUESS

Memorandum

Dale: March 16, 2 H5

To:  Senator Ralph Seekins, Chairman
Senate Judiciary Committee

From: Senator Grctchen Guess

Re: Hearing Request for SB 106

Please consider this memorandum aformal request for a hearing of Senate Bill 106, "An Al
trialin}' to controlled substances; relating to the crimes ofmanslaughter, .endan(ﬂ%anng the
welfare ofa child, and misconduct involving a controlled substance; relating to the manufacture
ofmethamphetamine and to the sale, possession, and dehverY ofcertain substancesand
precursors used in the manufacture ofmethampnetamine; relating to certain anabolic steroids as

controlled substances and providing for an effective date.

This hill limits the sale of pseudoephedrine (Sudafcd), iodine, and iodine crystals, crucial
ingredients in mcthamphelamines, to not more than nine grans per person in a 30-day period. It
also creates harsher penalties for individuals producing controlled substances such as
methamphetamine in the presence of children, and makes certain anabolic steroids schedule VA

controlled substances.

If you have any questions regarding SB 106, please feel free to contact me or my aide, Ryan
Jager, a x2435.

Thank you very much for your consideration.

January-May: State Capitol « Juneau. AK 99801-1182 < (907) 465-2435 = Fax (907) 465-6615
Junc-December: 716 W. 4th Avenue « Anchorage, AK 99501* (907) 269-0120* Fax (907) 269-0122
Email: Senator Grctchen Guess@lcs’is.state.ak.us Website: www.GretchenGuess.com
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CS FOR SENATE BILL NO. 106( )
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

Cffered:
Referred:

Sponsor(s): SENATORS GUESS, Ellis, Elton, Dyson, Kookesh

A BILL
FOR AN ACTENTITLED
"An Act relating to the manufacture of methamphetamine and to the sale, possession,
and delivery of certain substances and precursors used in the manufacture of

methamphetamine; and providing for an effective date."”
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.71.020(a) is amended to read:
(a) Except as authonzed in AS 17.30, a person commits the crime of

misconduct involving a controlled substance in the second degree if the person
(1) manufactures or delivers any amount of a schedule IA controlled

substance or possesses any amount of a schedule IA controlled substance with intent

to manufacture or deliver;
(2) manufactures any material, compound, mixture, or preparation that

contains
(A) methamphetamine, or its salts, isomers, or salts of isomers;

or

_ -1- CSSB 106( )
New Text Underlined [DELETED TEXT BRACKETED]
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(B) an immcdih - precursor of methamphetamine, or its salts,

isomers, or salts of isomers;

(3) possesses an immediate precursor of methamphetamine, or the

salts, isomers, or salts of isomers of the immediate precursor of methamphetamine,

with the intent to manufacture any material compound, mixture, or preparation that

contains methamphetamine, or its salts, isomers, or salts of isomers; [OR]

(4) possesses a listed chemical with intent to manufacture any material,

compound, mixture, or preparation thatc” " ns

(A) nethamphctamine, or its salts, isomers, or salts of isomers;

or
(B) an immediate precursor of methamphetamine, or its salts,
isomers, or salts of isomer*

(5) possesses methamphetamine in an organic solution with intent

to extract from it methamphetamine or its salts, isomers, or salts of isomers: or

(6) under cirrumstances not proscribed under AS 11.71.0i(Ka)(2),

delivers

CSSB 106( )

(A) an immediate precursor of methamphetamine, or the
salts, isomers, or salts of isomers of the immediate precursor of
methamphetamine, to another person with reckless disregard that the
precursor will be us-d to manufacture anv material, compound, mixture,
or preparation that contains methamphetamine. or its salts, isomers, or
salts of isomers; or

(B) a listed chemical to another person with reckless
disregard that the listed chemical will be used to manufacture anv
material, compound, mixture, or pr jaration that contains

(i) methamphetamine, or its salts, isomers, or salts of
isomers:

(i) an immediate precursor of methamphetamine, or
its salts, isomers, or salts of isomers; or

(i) methamphetamine or its salts, isomers, or salts

of isomers in an organic solution.
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*Sec. 2. AS 11.71.020 is amended by adding a new subsection to read:

(d) In a prosecution under (@) of this section, possession of more than nine
granms of the listed chemicals ephedrine, pseudoephedrine, phenylpropanolamine, the
salts, isomers, or salts of isomers of those chemicals, is prima facie evidence that the
person intended to use the listed chemicals to manufacture, to aid or nbet ancther
person to manufacture, or to deliver to another person who intends to manufacture
methamphetamine, its immediate precursors, or the salts, isomers, or salts of isomers
of methamphetamine or its immediate precursors. The prima facie evidence described
in this subsection does not apply to a person who possesses the listed chemicals
ephedrine, pseudoephedrine, phenylpropanolamine, or the salts, isomers, or salts of
isomers of those chemicals

(D and the listed chemical was dispensed to the person under a valid
prescription; or
(2) in the ordinary course of a legitimate business, or an employee of a
legitimate business, as a
(A) retailer or as a wholesaler;
(B) wholesale drug distributor licensed by the Board of

Pharmacy;
(©) manufacturer of drug products licensed by the Board of

Pharmacy;
(D) pharmacist licensed by the Board of Pharmacy; or
(E) health care professional licensed by the state.
*Sec. 3. AS 11.71.030(a) is amended to read:
(@ Except as authorized in AS 17.30, a person commits the crime of
misconduct involving a controlled substance in the third degree if the person
(D) under circumstances not proscribed under AS 11.71.020(@)(2) - 6™
[AS 11.71.020(@)(2) - (4], manufactures or delivers any amount of a schedule HA or
TTTA controlled substance or possesses any amount of a schedule HA or ELIA controlled
substance with intent to manufacture or deliver;
(@ delivers any amount of a schedule IVA, VA, or VIA controlled
substance to a person under 19 years of age who is at least three years younger than

3 CSSB 106( )
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the person delivering the substance; or
(3) possesses any amount of a schedule LA or HA controlled substance
(A) with reckless disregard that the possession occurs
(i) on or within 500 feet of school grounds; or
(i) at or within 500 feet of a recreation or youth center;
or
(B) on aschool bus.
*Sec. 4. AS 11.71 is amended by adding a new secuon to article 2 to read:

Sec. 11.71.210. Purchase or receipt of restricted amounts 0f certain listed
chemicals, (@ A person ccmmits the crime of purchase or receipt of restricted
amounts of certain listed chemicals if the person purchases or receives more than nine
grams of the following listed chemical, its salts, isomers, or salts of isomers within
any 30-day period:

(D) ephednne under AS 11.71.200(4);
(@ pseudoephedrine under AS 11.71.200(13);
(3 phenylpropanolamine under AS 11.71,200( 11).

(b) This section does not apply to a person who lawfully purchases or receives
more than nine grans of a listed chemical identified in (@) of this section

(1) that wes dispensed to the person under a valid prescription; or
(2) in the ordinary course of a legitimate business, or to an employee
of a legitimate business, as a
(A) retailer or as a wholesaler;
(B) wholesale drug distributor licensed by the Board of

Pharmacy;
(© manufacturer of drug products licensed by th? Board of

Pharmacy;
(D) pharmacist licensed by the Board of Pharmacy; or
(E) ahealth care professional licensed by the slate.
(© Purchase or receipt of restricted amounts of certain listed chemicals is a

class C felony.
*Sec. 5. AS 17.30 is amended by adding a new section to article 1to read:

CSSB 106( ) o
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Sec. 17.30.090. Dispensation of and registration and record requirements
for certain listed chemicals, (a) A wholesaler, manufacturer, or distributor of
products containing ephedrine, pseudoephedrine, or phenylpropanolamine, or their
salts, isomers, or salts of isomers, or iodine or crystal iodine, shall keep complete
records of all tranr ictions involving those products, including the names of all parties
involved in the transaction, the date of the transaction, and the amount of the drug
products involved. The records shall be kept readily retrievable and separate from all
other invoices or records of transactions not involving those products and shall be
maintained for not less than three years and must allow for in-person inspection of the
records by law enforcement officers.

(b) A retailer of a product or substance that contains a detectable quantity of
ephedrine, pseudoephedrir , or phenylpropanolamine, their salts, isomers, or salts of
isomers, iodine, or crystal iodine may not dispense the substance unless the retailer
confirms the identity of the person by valid government-issued photo identification
and the retailer requires the purchaser to sign a written log completed by the retailer
showing the date of the transaction, name of the purchaser, type of identification and
the identification number, and the amount dispensed. The Department of Public
Safety and other law enforcement officers shall be allowed access to this log upon
request.

(c) A person may not offer to sell a product or substance that contains
ephedrine, pseudoephedrine, or phenylpropanolamine, or their salts, isomers, or salts
of isomers, iodine, or crystal iodine unless that product is displayed behind a service
counter and not accessible to the puolic or in a secured cabinet or storage area that
may only be accessed by the seller.

(d) Notwithstanding (a) of this section, if a municipality enacts an ordinance
requiring wholesalers, manufacturers, and distributors to report the information
maintained under (a) of this section, each wholesaler, manufacturer, and distributor
shall regularly report that information to the municipal police department at intervals
required in the ordinance.

(e) In this section,

(1) "distributor” means a person in the state or another state, other than

_ -5- CSSB 106( )
New Text Underlined [DELETED TEXT BRACKETED)



WORK DRAFT WORK DRAFT 24-L.S0588M

a manufacturer or wholesaler, who sells, delivers, transfers, or in any manner furnishes
a drug product described in (a) of this section to a person who is not the ultimate user
or consumer of the product;

(2)  "manufacturer" means a person in the state who produces,
compounds, packages, or in any manner initially prepares for sale or use a drug
product described in (a) of this section, or a person in another state if the person causes
the products to be compounded in, packaged in, or transported to this state;

(3) "readily retrievable™ means available for inspection without prior
notice at the registration address if that address is in the state; if the registration
address is outside the state, "readily retrievable” means records must be furnished
within three working days by couner, facsimile, mail, or electronic mail;

(4) "wholesaler" means a person in the state or another state, other than
a manufacturer, who sells, transfers, or in any manner furnishes a drug product
described in (a) of this section to another person in the state for the purpose of the drug
product's being resold.

(f) A violation of (a), (b), or (c) of this section is a class A misdemeanor,
punishable upon conviction only by a fine in an amount not to exceed $10,000. A
wholesaler, manufacturer, or distributor that knowingly fails to report as required by
(d) of this section is guilty of a violation. In this subsection, "knowingly" has the
meaning given in AS 11.81.900(a).
* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to
read:
APPLICABILITY. This Act applies to offenses committed on or after the effective
date of this Act.
* Sec. 7. This Act takes effect July 1, 2005.
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ALASKA STATE LEGISLATURE
SENATOR GRETCHEN GUESS

Sponsor Statement
CS for Senate Bill 106

es; relating to the crimes o fmanslaughter, endangering the welfare o fa

child, and misconduct involving a controlled substance; relating to the manufacture ofmethamphetamine and to the

sale, possession, and delivery'o fcertain substances and precursors used in the manufacture ofmethamphetamine

relating to certain anabolic steroids as controlled substances and providing for an effective date."

The purpose of Senate Bill 106 is to curb the production of methamphetamine (commonly
known as “meth™), protect children from drug production, and restrict anabolic steroids.

Sadly, the production of meth is on the rise in Alaska, Methamphetamines are highly addictive,
easy to make, and production continues to increase dramatically in Alaska. According to the
Department of Public Safety, meth lab seizures and distribution arrests have increased by over
400 percent since 2001. Two of the crucial household ingredients in meth are pseudoephedrine,
commonly known as the cold remedy Sudafed, as well as iodine or crystal iodine.

SB 106 limits possession of ephedrine, pseudoephedrine, phenylpropanolamine, iodine, or iodine
crystals to less than nine grams per person. Possession of more than nine grans of these
substances will be presumptive evidence of intent to manufacture or aid in the manufacture of
meth, and will be defined as aclass A misdemeanor. Receipt or purchase of more than nine
grans of these substances in a 30-day period will be aClass C felony. Although limiting
pseudoephedrine purchases in a 30-day period may seem excessive, nine grams of Sudafed is an
amount sufficient for a person to take the drug as directed, every day for a month. None of the
limitations or penalties in SB 106 will apply to persons receiving nore than nine grans of these
substances in the course of legitimate business, nor to a person possessing a valid prescription.

SB 106 will also require a person who purchases drugs containing ephedrine, pseudoephedrine.
or phenylpropanolamine, as well as those purchasing iodine or iodine crystals, to show a photo
ID and sign a written log or receipt relating to the sale. Any business distributing these
chemicals will have to keep these logs for three years and make them readily available to law
enforcement. These records WiM help law enforcement track purchases of these immediate
precursors to methamphetamine, so they can catch and prosecute meth producers. Additionally,
in the interest of local control, municipalities will have the authority to pass ordinances requiring
local businesses to report sales recoids to municipal law enforcement agencies.

Limiting access to pseudoephedrine and iodine, and giving law enforcement access to sales
records are reasonable methods of curbing metharmphetamine production. Oklahoma enacted
legislation similar to this bill in 2004, and they have seen a dramatic (purportedly 80 percent)

decrease in meth lab busts.

Additionally, SB 106 will make certain anabolic steroids schedule VA controlled substances.
Thank you for your consideration of SB 106.
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ALASKA STATE LEGISLATURE
SENATOR GRETCHEN GUESS

Sectional Summary
CS for SB 106

”An Act relating to controlled substances; relating to the crimes of manslaughter, endanﬁering
the welfare ofa child, and misconduct involving a controlled substance; relating to the
manufacture of methamphetamine and to the sale, possession, and delivery ofcertain substances
and precursors used in the manufacture of methamphetamine; relating to certain anabolic
steroids as controlled substances and providingfor an effective date."

Section L Makes it acrime of manslaughter for a person to knowingly manufacture or
deliver acontrolled substance to another person who dies as a direct result of

ingesting the controlled substance

Section 22 Expands the definition of “building," in this section, to include any propelled
vehicle or structure adapted to overnight accommodation of persons or for
currying on business and to include each unit in a multi-unit building as part of

the same building.

Section 3:  Makes the manufacture of methamphciamine in a building where one or more
minor children, under the age of 18, is residing a class C felony.

Section 4: Clarifies the crime of contributing to the delinquency of a minor to include aiding
orinducing achild to enter or remain in the presence of the manufacture, use,
display, or delivery or controlled substances. This section is applicable under the
circumstances outlined in Section 2and Section 3of this bill,

Section 5:  Makes a person guilty ofaclass A felony for misconduct involving a controlled
substance in the second degree, if the person possesses methamphetamine in an
organic solution with the intent to extract meth, or delivers an immediate
precursor of methamphetamine or a listed chemical to another person with
reckless disregard for the recipient’s intent to use the chemical or precursor to

produce methamphetamine.

Section 6:  Makes possession of nine grams or more of pseudoephedrine, iodine, or crystal
jodine prima facie evidence a person intended to use these chemicals to
manufacture methamphetamine or to assist another person with the manufacture
of methamphetamine. This does not apply to individuals who possess these listed
chemicals in the course of conducting legitimate business, nor does it apply to
individuals who possess a valid prescription.

Section 7. The crime of misconduct involving acontrolled substance in the third degree
applies to circumstances not proscribed in new sections of this bill.
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Section 8:

Section 9:

Section 10:

Section 1L

Makes certain anabolic steroids a schedule VA controlled substance.

Limits the amount of pseudoephedrine. iodine, or crystal iodine a person can
purchase to not more than nine grams within a 30-day period. Makes purchase or
receipt of more than nine grams of the aforementioned chemicals a class C felony.
This section does not apply to individuals who purchase or receive more than nine
grams of these listed chemicals in the course of conducting legitimate business,
nor docs it apply to individuals who possess a valid prescription.

Amends the definition of a “recreation or youth center” to include those facilities
“operated by a public or private agency to provide shelter, training, or guidance

for minors.”

Creates distribution, registration and record-keeping guidelines for businesses
involved in the dispensation of ephedrine, pseudoephedrine,
phenylpropanolamine, iodine, and crystal iodine. Businesses involved in these
activities must check government-issued photo identification of purchasers,
require signature of a log during sales transactions, maintain records related to
such transactions for not less than three years, and allow for in-person inspection
of these logs by law enforcement officers. Additionally, the Department of Public
Safety and other law enforcement officers will be allowed access to these records
upon request, and local municipalities can enact record reporting requirements
from local businesses to municipal law enforcement. Violation of this section is a
class A misdemeanor, punishable upon conviction by a fine in an amount not to

exceed $10,000.

Section 12 This act applies to offenses committed on or after the effective date.

Section 13 Effective date: July 1,2005.
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