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Attachment #1

BILL ID: SB 48

Bill Text

CS FOR SENATE BILL NO. 48(HES)

00
0L *An Act relating to recommending or refusing psychotropic drugs or certain types of

02 evaluations or treatments for children.’
03 BE IT ENACTED BY THE LEGISLATURE OF THE ST.TE OF ALASKA:

* Section 1. AS 14.30 is amended b ad,din? new sectionsto read:

Article 2A. Psychiatric and Behavioral Evaluations and Treatments.
Sec. 14.30.171. Prohibited actions. Except as provided in AS 14.30.172 -
14.30.176, school personnel may not, unless otherwise authorized by law,
recommend to a parent or ?uardlan that a child take or continue to
take a psychotropic .dru% as a condition for attending aPubhcschool; ,
- (2) require that a child take or continue to take a psychotropic drug as a
condition for attending a public school; _ , .
conduct a psychiatric or bhehavioral health evaluation of a child;
4) recommend a sPecmc licensed physician, psychologist, or other
health specialist .j a parent or guarc-ian for a'child;

(5) recommend that a parent or guardian seek or use for a child

A) a psychotropic medication; or

B) a psychiatric or psychological treatment; or
o (6) except when refuoel of-eoneent—eaufleo a ehild +-e—oufior mental
injury or nogleet,—ao defined -in-AS 47-. make a report of suspected child abuse
or neglect to authorities, including the Departmert of Health and Social Services,
based solely on the fact that a parent or guardiar. refuses to give signed consent for

the administration of a p.sychotroglc drug to a child;
B) a psychiatric, psychological, or behavioral treatment of a

child; or
(C)] a psychiatric or behavioral health evaluation of a child,
Sec. 14.30.172. Communication not prohibited, (a) Nothing in AS 14.30."71

may be construed to prohibit school personnel from , ,

, consulting or sharing classroom-based observations with parents or
guardians regarding a student’'s academic and functional performance, hehavior in the
classroom or_ school, or regarding the need for evaluation for special education or
related services as long as school personnel do not .

(A) make an assertion cr recommendation that violates

AS 14.30.171; or o _ .

o (Bj denigrate, criticize, punish, or attempt to denigrate,
criticize, or punish, a parent, guardian, or child fora decisionmade by the
parent or guardian pertammg to whether the child takes, doesnottake, cr
discontinues taking apsychotropic medication; or o

(2) exer.msm? heir authority relating to the placement within the
school or readmission of a child who may be or has been suspended or expelled for a
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violation of a school disciplinary and safety program adopted under AS 14.33.110 -

14.33.140.
(b) Nothing in AS 14.30.171 may be construed to prevent teachers or other

school personnel from complying with the reTuirements of AS 47.17.020.
Sec. 14.30.174. Compliance with federal education law. (a) Notwithstanding

AS 14.30 171(3) ar.d (5),a behavioral or mental health professional working within a

public school system may for the solepurpose of complying with federal education

law,
(1) re-"*enmend, but not require, a psychiatric or behavioral health

evaluation of a curld;

(2) recommend, but not vrequire, psychiatric, psychological, or
behavioral treatment for d child; and

(3) conduct a psychiatric or behavioral health evaluation of a child
with the consent of the child ™ parent orguardian.

(b) In this section,
(1) "behavioral health professional™ means a person who has a master®s

degree in psychology, social work, counseling, or arelated fieldwith specialization

experience in working with children experiencing behavioral, physical, and emotional
disabilities, and is working within the scope of the person®s training and

"behavioral health professional” does not include apersonemployed as a teacher;
(2) "federal education law > means 20 U.S.C. 1400 - 1487 {Individuals

with Disabilities Education Act), 20 U.S.C. 7101 - 7143 (Safe and Drug-Free Schools

and Communities Act of 1994), 2Q U.S.C. 794 (nondiscrimination under federal grants
and programs), and 42 U.S.C. "ij.01 - 12213 (equal opportunity for individuals with

disabilities);

(B) "mental health professional™ has the meaning given 1in
AS 47.30.915. . )
Sec. 14.30.176. List ofcommunity resourcesS.Notwithstanding

AS 14.30.171(4), a school district may make available to an interested parent or
guardian a list of community resources, including mental health services if the list
conspicuously states the following: "This list is provided as a resource to you. The
school neither recommends nor requires that you use this list or any of the services
provided by individuals or entities on the list. It is for you to decide whac

services, if
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any, to use and from whom you wish to obtain them."

Sec 14.30.177. Violations. =*a) A violation of AS 14.30.171 - 14.30.176
constitutes substantial noncompliance with a school law of the state for purposes of
dismissal of a teacher under AS 14.20.170 or nonretention of a teacher under

AS 14.20 175.
(b) Each school board shall adopt a bylaw under AS 14.14.100 that provides

that violation of AS 14.30.171 - 14.30.176 1is grounds for disciplinary action against

person employed b% the school district.
Sec. 14.30.179. Definition. 1n AS 14.30.171 - 14.30.179, “public school"

means a school operated by publicly elected or appointed school officials in which

program and activities are under the control of those officials and that is supported

public funds.
Sec. 2. as 47.10.019 is amended to read:



10 Sec. 47.10.019. Limitations on determinations. (@ Notwithstanding other

n provisions of this chapter, the court may not find a minor to be a child in need of aid
under this chapter solely on the basis that the child"s family is poor, lacks adequate
or exhibits a lifestyle that is different from the generally accepted

housing,

lifestyle

14 standard of the community where the family lives. However, this subsection

15 [E ICTION] may not be construed to prevent acourt fromfinding that a child is in

16 need of aid if the child has been subjected to conduct or cceditions described iIn

17 AS 47.10.011 - 47.10.015.

18 * Sec. 3. AS 47.10.019 is amended by adding a new subsection to read:

19 ®) Notwithstanding other provisions of this chapter, a court may not find a

20 minor to be a child in need of aid and the department may not initiate an

investigation

21 or take custody of a child, including emergency custody, solely based on an

allegation

22 or finding that the child’s parent or other -erson having the care and custodyof the

23 child has refused to consent to

24 (@O the administration of a psychotropic drug to the child;

25 (@ a psychiatric, psychological, or behavioral treatment for the child;

26 or

27 (@ a psychiatric or behavioral health evaluation of the child.

28 (© If however, the court finds that

29 (Dthere is medical evidence in the form of blood tests, ti .sue samples, or

30 other biological tests demonstrating the existence an organic abnormality in the

31 brain of the child; and
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, (@ there is substantial proof that this organic brain abnormality is
causing serious harm to the child, and other possible contributing causes (including
medical, psychological, environmental, and nutritional causes)have been ruled out;

4 and

5 (@ the psychotropic drug to be administered for this brain

6 abnormality iB not one that has been found by the Food and Drug Administration to

7 increase suicidality, increase the risk of cardiovascular problems, or increase the

8 risk of brain damage in human subjects; and

9 (4 the proposed treatment has been found in a majority of studies to be

10 effective in children and;

11 () other recognized, less invasive forms of treatment have been tried

12 then, the court may consider the parent"s refusal of consent to the

13 administration of a psychotropic drug to the child in deciding whether to find a child

14 to be in need of aid and the department may initiate an investigation.
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Senators cduesti_on Outside FR deal .
ANWR: Without herding or competitive bidding process, $3 million was budgeted.

By MATT VOLZ
The Associated Press
(Published: March 31, 2006)

JUNEAU — More state lawmakers are asking how an Oregon public relations firm landed a $3 million deal to
push for the opening of the Arctic National Wildlife Refuge to oil drilling.

The appropriation to Pac/West Communications was put into the state supplemental budget on the House floor
Monday without a committee hearing and without going through a competitive bidding process. Another
$750,000 was appropriated to Arctic Power, which has been the state’s ANWR lobbyist since 1992.

The money isn't going to either group yet.

The Senate on Thursday voted down the House’s changes to the supplemental budget. Some senators voted
against Ot.ier changes in the bill, such as the insertion of additional rural energy assistance money, but o-.iers

cited the ANWR appropriation as the 'eason for their no vote.

Sen. Gretchen Guess, D-Anchorage, said she could zoe no proof that Pac/West has the experience necessary for
a targeted national campaign u, sway opinion on opening ANWR.

questioned why a request for proposals was not issued or a list of criteria not drawn up "to get the best
Ational firm with the best chance for opening ANWR."

Senate Majority Leader Gary Stevens, R-Kodiak, said the Republican caucus needed more information about
Pac/West. Asked if he had other problems with the v use's changes to the supplemental budget, he said no.

"That's the big issue we're concerned about right now," Stevens said. "l think it's good to just take the time and
make sure it's the right organization tc give money to."

But there may be division within the Senate Republican leadership. Senate President Ben Stevens, R-
Anchorage, said he supports the appropriation and Pac/West and there is no need to issue ¢ 'equest for

proposals for the project.

"Look, it's a strategy to try and convince votes and to help change public opinion," he said. "It's obviously a
strategic maneuver at the national level, so why would we put it out to an RFP and tell the opposition what we

want to do?"

Ben Stevens' father, U.S. Sen. Ted Stevens, R-Alaska, the week before had told the Legislature the annual fight
in Congress had a greater sense of urgency this year. If it fails again, the ANWR lobby may lose the support of

the oil companies that would drill there, he said.

That'., why Pac/West was chosen, said House Speaker John Harris, R-Valdez. The public relations firm has
shown it cares about Alaska issues and that it's been effective, he said.

'hen Sen. Stevens was here, he said we have to do this immediately,” Harris said. "There are only two groups
t there that I'm aware of that could do that, that have shown their presence and interest in doing that. One is

( Arctic Power, which we've been using for some period of time. The other is Pac/West."

http://ww._adn.com/news/alaska/anwr/v-printer/story/7582934p-7493352c.html 4/22/2006
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Pac/West has been Involved in Alaska politics, particularly ballot initiatives, In recent years. The company is
working with the Northwest Cruise Ship Association to defeat a ballot initiative this year for a $50-per-
passenger cruise ship tax. And In 2004, the company campaigned against an Alaska ballot initiative to ban bear

baiting in the state.

ANt weren't for the immediate need, Harris said, the contract probably would have gone to bid. But sole-source
contracts such as this can be and often are done if they are in the interest of the state, Harris said.

There are an estimated 10 billion barrels of oil beneath the tundra east of Prudhoe Bay. Opening ANWR to
drilling is strongly suppo ted in Alaska, with as much as 80 percent of the state's treasury dependent on oil

taxes and royalties.

Pac/West plans to rse .he $3 million to wage public-relations campaigns within the districts of certain
congressmen who na e voted against ANWR in the past. The company would first identify congressional
districts to target, tl en structure a campaign around the idea that ANWR would ease the nation's dependence

on foreign sources o energy.

In an interview will The Associated Press this week Pac/West president Paul Phillips said his company began
speaking more tf ar a year ago with Alaska's congressional delegation and the governor's Washington, D.C.,

office about an ANWR campaign.

"We've been in the mix for over a year, but has it been public? No, because the timing hasn't been right,”
Phillips said.

The Senate votec "-18 Thursday against the House's changes to the supplemental budget. Ben Stevens
appointed a conference committee with Republican Sens. Gary Wilken of Fairbanks and Lyda Green of Wasilla,
along with Democratic Sen. Lyman Hoffman of Bethel.

Once the House appoints a conference committee, the two sides will meet to work out a final supplemental
AN 1 1
pnding bill.

The bill is Senate Bill 232.
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My remarks aic prepared to ease transcription and take 5 minutes. 1 HQ\JOtc(ynaftflO I "thotCOc<SC<f
[th-, bill f a curt/ HESS.
TESTIMONY FOR SB 48

I'm testifying in support of SB 48 passage. The aspect of the hill most relevant to your :ommiUc€ is dial it
just enforces occupational competence for the public good. - the essence of occupatic  'icensing.
Government always gets a bad name when it isn't consistent in us regulation ofbusines. s and professions.
Occupational licensing is the government device to ensure a minimum level of competence in people
practicing a craft on the public The public understands the legitimacy of such regulation and the state
bureaucracy to implement it The conceptual flag for this is the public conviction that it’s bad for people to
practice medicine without a license. This bill makes a plain attempt to channel parents to people trained to
give professional level service and advice. It should be obvious that teacher and school administrator
training is not designed to make such people competent to practice medicine, psychology, psychiatry or

spiiitual counseling.

| wish to focus my testimony on why whal is seemingly common sense needs specific law to enforce it.
What we are facing is dramatization of the greatest collective failure humanity has - an incompetent ability
to understand human behavior. This manifests in the almost universal fear of human irrationality -
minimally psychological disorders like what's called “Attention Deficit'. and at its extreme form: madness.
People who are afraid naturally grasp at anything to settle confusions and threats caused by what they fear.
So naturally, faced with inexplicable behavior of children, parents and others grasp advice from nearly any
source they conceive to have repute. Thus heavy pharmaceutical marketing and advertisements pushing the
apparently scientific idea that man is a chemically motivated, stimulus-response animal exerts tremendous
influence. A vacuum of understanding is filled with the alluring concept that “Johmny's mental problems”
are caused just by chemical imbalances that are treatable with drugs. This directly tempts one of humanity's
most dangerous weaknesses - lust for shortcutl This lust has been preyed on since the days of snake oil
salesmen and granny love potions - the progen  sof modem pharmaceutical companies.

So out of fear, inadequate understandings and lust for shortcuts, we have the source of child over-
medication. The abuse of legal drugs in the over-medication of children should concern you almost more
than any other form of substance abuse. Why? Because once a child or youth becomes convinced -
through adult and social encouragement - that drugs are the simplest answer to becoming normal or
happier, he’s primed to explore illegal drugs using the same justification. Legality pronouncements hardly
impress ihose already rebelling against j »wpul».iwslv enforced authority

rcoctitally
That's why 1am enraged that government has been snookered into permitting - and. even worse, indirectly
subsidizing - the promotion of what is rationalizing substance abuse. And this is while sanctimoniously
waging a war against it Indeed, just two days ago The Washington Post published an article on “Experts
Defining Mental Disorders Are Linked To Drug Firms". The LIO here can fax you a copy.

We're talking about the virtual basis of logical thinking - identification of causes and their effects. 1 don't
ask you to blindly agree with me. Don'tjust depend on the scientifically weak psychology experts, who've
replaced the tractability treatment fads of beatings, electro convulsive therapy and lobotomies with a fresh
fad of psychotropic drugs. | ask you to use your own minds about what's at stake

Passing SB 48 creates a decent posterity greater than you know. Give yourself the honor of doing so.

Stuart Thompson
PO Box 870702
Wasilla. AK 99687
1-877-950-7980
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By Shankar Vedantam -
Wa.iington Post Staff Writer
Thursday, April 20, 2006; A07

Every psychiatric expert involved in writing

the standard diagnostic criteria for disorders .
such as depression and schizophrenia has had VeN 7.0 nbusiness
financial ties to drug companies that sell
medications for those illnesses, a new analysis
has found.

» Leam more

Ofthe 170 experts in all who contributed to the manual that defines disorders from
personality problems to drug addiction, more than half had such ties, including 100
percent of the experts who served on work groups on mood disorders and psychotic
disorders. The analysis did not reveal the extent of their relationships with industry or
whether those ties preceded or followed their work on the manual.

"l don't think the public is aware of how egregious the financial ties are in the field of
psychiatry,” said Lisa Cosgrove, a clinical psychologist at the University of
Massachusetts in Boston, who is publishing her analysis today in the peer-reviewed
journal Psychotherapy and Psychosomatics.

The analysis comes at a time of growing debate over the rising use of medication as the
primary or sole treatment for many psychiatric disorders, a trend driven in part by
definitions of mental disorders in the psychiatric manual.

Cosgrove said she began her research after discovering that five of six panel members
studying whether certain premenstrual problems are a psychiatric disorder had ties to Eli
Lilly & Co., which was seeking to market its drug Prozac to treat those symptoms. The
process of defining such disorders is far from scientific, Cosgrove added; "You would be

dismayed at how political the process can be."

The American Psychiatric Association, which publishes the guidelines in its bible of
disorders, the Diagnostic and Statistical Manual (DSM), said it is planning to require
disclosure of the financial ties of experts who write the nex: edition of the manual - due
around 2011. The manual carries vast influence over the practice of psychiatry in the

United States and around the world.
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Darrel Regier. director of the association's division of research, said that concerns over
disclosure are a relatively recent phenomenon, which may be why the last edition,
published in 1994. did not note them. Regier and John Kane, an expert on schizophrenia
who worked on the last edition, agreed with the need for transparency but said financial
ties with industry should not undermine public confidence in the conclusions of its
experts. Kane has been a consultant to drug companies including Abbott Laboratories. Eli

Lilly, Janssen and Pfizer Inc.

"It shouldn't be assumed there is a true conflict of interest,” said Kane, who said his
panel's conclusions were driven only by science. "To me, a conflict of interest implies
that someone'sjudgment is going to be influenced by this relationship, and that is not

necessarily the case...."

The DSM defines disorders in terms of constellations of symptoms. While neuroscience
and genetics are revealing biological aspects to many disorders, there has been unease
that psychiatry is ignoring social, psychological and cultural factors in its pursuit of
biological explanations and treatments.

"As a profession, we have allowed the biopsychosocial model to become the bio-bio-bio
model,” Steven Sharfstein. president of the American Psychiatric Association, said in an
essay last year to his colleagues. He later added, "If we are seen as mere pill pushers and

employees of the pharmaceutical industry, our credibility as a profession is
compromised.™

He stressed that the association has strict guidelines to police the role of the
pharmaceutical industry but said the profession as a whole r ?eds to do a better job

monitoring ethical conflicts.

Sharfstein added yesterday that the presence of experts with ties to companies on fhe
manual's expert panels is understandable, given that many of the top experts in the field

are involved in drug research.

"I am not surprised that the key people w'ho participate have these kinds of relationships,"
he said. "They are the major researchers in the field, and are very much on the cutting
edge, and w'ill have some kind of relationship -- but there should be full disclosure."

At least one psychiatrist who worked on the current manual criticized the analysis. Nancy
Andreasen of the University of lowa, who headed the schizophrenia team, called the new
analysis "very flawed"™ because it did not distinguish researchers who had ties to industry
while serving on the panel from those who formed such ties afterward.

Two out of flve rese; rchers on her team had had substantial ties to industry, she said.
Andreasen said she would have to check her tax statements to know whether she received
money from companies at the time she worked on the panel, but said, "What 1 do know is
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that 1 do almost nothing with drug companies.... My area of research is neuroimaging,
not psychopharmacology."

The analysis could not determine the extent or timing of the financial ties because .1
relied on disclosures in journal publications and other venues that do not mention many
details, said Sheldon Krimsky, a science policy specialist at Tufts University who also
was an author of the new study. Whether the researchers received money before, during
or after their service on the panel did not remove the ethical concern, he said.

Krimsky, the author of the book "Science in the Private Interest,” added that although
more transparency is welcome, the psychiatric association should staff its panels with

disinterested experts.

"When someone is establishing a clinical guideline for the bible of psychiatric diagnosis,
| would argue they should have no affiliation with the drug companies in those areas
where the companies could benefit from those decisions,” he said.

© 2006 The Washington Post Company
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SENATE COMMITTEE REPOR |
DATE: 3/16/05 FURTHER:  Finance

DATE TURNED
IN'TO OFFICE:_

Judiciary Committee considered SENATE BILL NO. 54
SB 54 PROTECTIVE ORDERS FOR SEXUAL ASSAULT

"An Act relatin? to notification to victims of sexual assault; relating to protective orders; and relating to arrests
for crimes involving sexual assault, violation of protective orders, or violation of conditions of releaSe.

and recommends: Senate Bill:
] be replaced with CS ])ﬁgvroe_rme
] adopt previous _ CS House Bill;
Same Title
] attached amendment(s) )%%%Ip]mgal Title
1 idopt Letter of Intent by Committee [ ] §(e:%‘§tle w/
] further referalto Committee T
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):
Department Date Fiscal Indet Zero FN# Department Date Fiscal Indet. Zero FIN#

[ 1 APPROPRIATION - no fiscal note



SB 54 History

The bill was drafted to create protective orders for victims of sexual assault. The provisions and
remedies mirrored (and were inserted with) the current statutory provisions for domestic violence

prt .ective orders.

In the Senate State Affairs Committee, the bill was amended to build these new sexual assault
protective orders based upon current statutory provisions for stalking protective orders, rather than
domestic violence. The language was so changed, but the provisions remained located in the
domestic violence statutory article.

This Committee Substitute simply moves the location of these new sexual assault protective orders
into the statutory article regarding stalking. This was done upon the advice of the Council on
Domestic Violence & Sexual Assault and the Department of Law.

If needed, | will explain the rationale for these changes. Thank you for scheduling the bill.

*
Ja(sgnv}-llooley, Staff to Senator Fred Dyson
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CS FOR SENATE BILL NO. 54( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS DYSON, Guess

A BILL
FOR AN ACT ENTITLED
"An Act relating to protective orders for crimes involving sexual assault or stalking, to
notifications to victims of sexual assault, and to mandatory arrest for crimes involving

notation of protective orders and violation of conditions of release; and amending Rule

S5, Alaska Rules of Civil Procedure.”

3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.56 740(a) is amended to read:
(a) A person commits the crime of violating a protective order if the person is

subject to a protective order
(1) issued or filed under AS 18.66 and containing a provision listed in
AS 18.66.100(c)(1) - (7) and knowingly commits or attempts to commit an act with

reckless disre;’;ird that the act violates or would violate a provision of the protective

order; or
(2) issued under AS 18.65.850, 18.65.855, or 18.65.860 and knowingly

commits or attempts to commit an act that violates or would violate a provision

1- CSSB 54( )
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listed in AS 18.65.850(0(1) - 3) [IN VIOLATION OF THE ORDERJ.
*Sec. 2. AS 18.65.530(a) is amended to read:

(a) Except as provided in (b) or (c) of this section, a peace officer, with or
without a warrant, shall arrest a person if the officer has probable cause to believe the
person has, either in or outside the presence of the officer, within the previous 12
hours,

(1)  committed domestic violence, except an offense under
AS 11.41.100 - 11.41.130, whether the crime is a felony or a misdemeanor;
(2) committed the crime of violating a protective order in violation of

AS 11.56.740 1AS 11.56.740(a)(1)];
(3) violated a condition of release imposed under AS 12.30.025,

12.30.027, or 12.30.029 [AS 12.30.027].

*Sec. 3. AS 18.65.850(a) is amended to read:
(a) A person who reasonably believes that the person is a victim of stalking or

sexual assault that is not a crime involving domestic violence may file a petition in
the district or superior court for a [STALKING] protective order against a respondent
who is alleged to have committed the stalking or sexual assault. A parent or guardian
may file a petition on behalfofa minor.

*Sec. 4. AS 18.65.850(b) is amended to read:
(b) When a petition for a protective order is filed, the court shall schedule a

hearing and provide at least 10 days' notice to the respondent of the hearing and of the
respondent's right to appear and be heard, either in person or through an attorney. If
the court finds by a preponderance of evidence that the respondent has committed
stalking or sexual assault against the petitioner, regardless of whether the respondent
appears at the hearing, the court may order any relief available under <) of this
section. The provisions of a protective order issued under this section are effective for
six months unless earlier dissolved by the court.
*Sec. 5. AS 18.65.850(c) is amended to read:

(c) A protective order issued under this section may
(1) prohibit the respondent from threatening to commit or committing

stalking or sexual assault:

CSSB 54( ) 2-
New Text Underlined [DELETED TEXT BRACKETED]



@mﬂoﬁ(ﬂbwl\)

W W NN PN
— I\DI\DI\)I\JNN
NN P o

WORK DRAFT WORK DRAFT

24-1S0132\P

(2) prohibit the respondent from telephoning, contacting, or otherwise
communicating directly or indirectly with the petitioner or a designated household

member of the petitioner specifically named by the court;
(3) direct the responden o stay away from the residence, school, or

place of employment of die petitioner, or any specified p, ice frequented by the
petitioner; however, the court may order the respondent to stay away from the
respondent's own residence, school, or place of employment only if the respondent has
been provided actual notice of the opportunity to appear and be heard on the petition®
(4) for a protective order for sexual assault, require the respondent
to reimburse the petitioner or other person for expenses incurred as aresult of

the sexual assault, including medical and counseling expenses;
(5) order other relief the court determines to be necessary to

protect the petitioner or the designated household member.

*Sec. 6. AS 18.65.850 is amended by adding a new subsection to read:

(e) A court may not deny a petition for a protective order solely because of a

lapse of time between an act of sexual assault and the filing of the petition.

* See. 7. AS 18.65.855 is amended to read:

Sec. 18.65.855. Ex parte and emergency protective orders for stalking and
sexual assault, (a) A person who reasonably believes that the person is a victim of
stalking or sexual assault that is not a crime involving domestic violence may file a
petition under AS 18.65.850 and request an ex parte protective order. If the court
finds that the petition establishes probable cause that the crime of stalking or sexual
assault has occurred, that it is necessary to protect the petitioner from further stalking
or sexual assault, and that the petitioner has certified to the court in writing the
efforts, if any, that have been made to provide notice to the respondent, the court shall
ex parte and without notice to the respondent issue a protective order. An ex parte
protective order under this section may grant the protection allowed by
AS 18.65.850(c). An ex parte protective order expires 20 days after it is issued unless
dissolved earlier by the court at the request of either the petitioner or the respondent
after notice and, if requested, a hearing. If the court issues an ex parte protective
order, the court shall have the order delivered to the appropriate law enforcement
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agency for expedited service.
(b) A peace officer, on behalf of and with the consent of a victim of stalking

or sexual assault that is not a crime involving domestic violence, may request an
emergency protective order from ajudicial officer. The request may be made orally or
in writing based on the sworn statement of a peace officer, and in person or by
telephone.  If the court finds probable cause to believe that the petitioner is in
immediate danger of stalking or sexual assault based on an allegation of the recent
commission of stalking or sexual assault, the court ex parte shall issue an emergency
protective order. An emergency protective order may grant the protection allowed by
AS 18.65.850(c). An emergency protective order expires 72 hours after it is issued
unless dissolved earlier by the court at the request of the petitioner. A peace officer
who obtains an emergency protective order under this section shall

(1) place the provisions of an oral order in writing on a form provided
by the court and file the written order with the issuing court by the end of the judicial
day after the order is issued;

(2) provide a copy of the order to the petitioner; [AND]

(3) serve acopy of the order on the respondent; and

(4) enter the protective order in the central registry of protective
orders as required under AS 18.65.540,

* Sec. 8. AS 18.65.865(c) is amended to read:
(c) The Department of Public Safety shall develop and make available to law

enforcement agencies in the Fiate a notice that details the rights of victims of stalking
and sexual assault and the services available to them. The form must be similar to
that provided to victims of domestic violence under AS 18.65.520. A peace officer
investigating a stalkim or sexual assault offense shall provide the form to the victim.

*Sec. 9. AS 18.65.865 is amended by adding a new subsection to read:
(d) In addition to other information required, a petition for a protective order

must include a statement ofypending ci.il and criminal actions involving either the
petitioner or the respondent. While a protective order is in effect or a petition for a
protective order is pending, both the petitioner and respondent have a continuing duty
to inform the court of pending civil and criminal actions involving either the petitioner
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or the respondent.
* Sec. 10. AS 18.65.870 is amended by adding a new paragraph to read:
(4) "sexual assault" has the meaning given in AS 186< .990.

* Sec. 11. The uncodified law of the State of Alaska is amended by addin a new section to
read:

INDIRECT COURT RULE AMENDMENT. The provisions of secs. 3 - 7 of this Act

have the effect of changing Rule 65, Alaska Rules of Civil Procedure, by changing the

method for obtaining, and the timing of, temporary restraining orders.
* Sec. 12. The uncodified law of the State of Alaska is amended by adding a new section to

read:

REVISOR'S INSTRUCTION. The revisor of statutes is instructed to change the title
of Article 11 of AS 18.65 from "Stalking Protective Orders and Notifications to Stalking
Victims" to "Stalking and Sexual Assault Protective Orders and Notifications to Stalking and
Sexual Assault Victims," to change the catch line of AS 18.65.85. from "Protective orders for
stalking™ to "Protective order for stalking and sexual assault,” and to change the catch line of
AS 18.65.860 from "Modification of protective orders for stalking” to "Modification of

protective orders for stalking and sexual assault.”
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Senator Fred Dyson

SPONSOR STATEMENT

SB 54— “An Act relating to protective orders for crimes involving sexual assault and
stalking, to notifications to vicdms of sexual assault, and to mandatory arrest for crimes
involving violation ofprotective orders and violation ofconditions o frelease; and amending

Rule 65, Alaska Rules o fCivil Procedure. ”

Historically, violent crime in Alaska has exceeded the national averages in nearly every category.
Current statistics are no exception. According to a recent FBI report, our state has a stunning rape
rate of nearly three umcs the national average. This annual Uniform Crime Report shows that as
violent crime went down nationwide, it went up in Alaska. Forcible rapes in Alaska occurred at a
rate of 92.5 per 100,000 people in 2003. The national average was 32.1. Although this latest increase
is truly alarming, it may merely reflect the tendency for more victims to choose to report the crimes
against them, radier than being solely due to an increase in offenses. Regardless, the problems
persist in our state. The report continues to show that Alaska's violent crime rate—which includes
murder, nonnegligcnt manslaughter, forcible rape, robbery’, and aggravated ussault— mcreased to 593

per 100,000 people, while die national average was 475.

In die past 30 years, Alaska has ranked among the five worst states nearly each year for its rate of
rape. Over 10 times has our state led the nation in this dubious distinction.

Victims of domestic violence and stalking have access to protective orders. The passage of SB 54
will allow victims of sexual assault to seek this protection as well. It is well documented that forcible
rapes and sexual assaults are crimes of power, leaving the victim exceedingly fearful. Many times,
victims are bullied and/or too terrified to report these crimes. In light of this, SB 54 attempts to

grant additional safety to diesc victims.

These new guidelines for protective orders are modeled after the current statutes for cases involving
stalking. Protective orders, ex parte orders, and emergency orders will be available to diese victims.
This bill focuses on vicums of sexual assault (1", 2nd 3rd, 4 hdegrees) and sexual abuse of a minor (1",
2nd, 3rd 4lhdegrees) that is not domestic violence.

2003 FBI Uniform Crime Report: http;//w w ,fhi.gov/ucr/Q3aus,him

During Session (January -May): Alaska State Capitol * Juneau, Alaska 99801 « (800) 342-2199 « (907) 465-2199 « (907) 465-4587 (fax)
During Interim (June-December): 10928 Eagle Rive*’ Road, Suite 238 « Eagle River, Alaska 99577 « (907" 694-6683 « (907) 694-1015 (fax)
senator.fred.dysonOlegis.state.ak.us « www.akrepublicans.org
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Senator Fred Dyson

SECTIONAL ANALYSIS

SB 54— “An Act relating to protective orders for crimes involving sexual assault and
stalking, to notifications to victims of sexual assault, and to mandatory arrest for crimes
involving violation ofprotective orders and violation o fconditions o frelease; and amending

Rule 65, AJaska Rules o fCivil Procedure.”

Section 1 Adds to the criminal statutes that violating a sexual assault protective order will be a class
A misdemeanor, as is die current penalty for violation of a domestic violence protective order.

Section 2, Adds to the mandatory arrest provision that a peace officer shall make an arrest in cases
of violating a protective order or violating conditions of release. This provision includes cases of
domestic violence, sexual assault, and stalking—while the current statute mentions cnly domestic

violence.

Section 3. Adds to the remedies available to victims of stalking a provision that allows the court to
deremine other relevant protections.

Section 4. Creates die availability of protective orders for victims of sexual assault, and gives the
respondent the right to be heard in defense. These orders arc effective for six months, and offer

identical remedies as protective orders for stalking victims.

Section 5. Creates the availability of ex parte orders for victims of sexual assault. Ex parte orders are
obtainable without notice to the respondent and are valid for 20 days. In addition, peace officers
may acquire emergency protective orders for victims of sexual assault, valid for 72 hours.

Section 6. Provides the guidelines for modification of protective orders.

Section 7. Adds the requirement that victims of sexual assault must inform the court of pending
civil and criminal actions against the respondent.

Section 8. Requires the Department of Public Safety to develop a notice to inform die rights of
victims of sexual assault and the services available to them. Peace officers who investigate the sexual

assault will provide th" notice to the victim.

Section 9. Changes Rule 65, Alaska Rules of Civil Procedure, regarding restraining orders.
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This bill amends or creates statutes and rules to provide for 1) notice of certain rights to alleged victims of sexual
assault; 2) mandatory arrest for all crimes of sexual assault, violations of protective orders and violations of conditions
of release in sex assault cases; and 3) protective orders for alleged victims of sex assault when not a crime of
domestic violence. Under current practice, most people charged with sexual assault, a violation of a protective order

or a condition of release in a sex assault case, are already arrested. This hill, if enacted, is not expected to have a

fiscal impact on the operations of the Agency.

Prepared by: Linda K. Wilson. Deputy Director.

Phone (907)334-4416

Division Public Defender Agency

Date/Time 2/15/05 7:34 AM

Approved by: Michael Tibbies, Deputy Commissioner

Date 2/15/20i "

Agency Department of Administration
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Component COCO
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OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services

Travel
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Equipment
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TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
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CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
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ANALYSIS: (Attach a separate page if necessary)
The bill amends Alaska's law to add a requirement for a victims' rights notification to victims of sexual
It would enact a mandatory arrest provision for sexual assault, with

assault that is not domestic violence.
It would amend

no opportunity to contact the District Attorney for permission not to arrest in certain cases.
the domestic violence protective order provisions by adding sexual assault that is not domestic violence.

Passage of this legilsation and the mandatory arrest requirement will impact prosecution offices
throughout the state: however, the extent and fiscal impact of the changes cannot be reliably predicted at

this point in time.

Phone 465-5427

Prepared by: Robert Meiners, Pep. Director
Date/Time 2/15/05 9:28 AM

Division Administrative Services
Approved by:  Robert Meiners for Scott Nordstrand, Acting Attorney General Date 2/15/2005
Agency Department of Law

IRaiH 92001 VB Page Lof 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number
2005 LEGISLATIVE SESSION Bill Version: CSSB 54(STA)
(S) Publish Date: 3/16/05
Revision Date/Time (Note if correction); Dept. Affected: Corrections
T.tle "An act relating to notification to victims of [RDU Institutional Facilities
sexual assault; relating to piotective orders; and relating ... ‘Component Institution Director's Office
Sponsor Senators Dyson, Guess
Requester State Affairs. Judicary Component No. 524
EXpendnureS/ReVQnueS (Thousands of Dollars)
OPERATING EXPENDITURES FY 2006 Fv 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel no 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 00 0.0 0.0 0.0 0.0 0.0
Land & Structures on 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 00 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 "o
ICHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 [ 0.0 1 0.0 1
FUND SOURCE (Thousands of Dcilars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 00
1004 GF 0.0 0.0 0.0 00 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALysis:  (Aftach a separate page if necessary)

Passage of this legislation should not have a significant fiscal impact on the Department of Corrections.

Prepared by:  Sharleen Griffin, Acting Director Phone 465-4641
Division Administrative Services Date/Time 2/15/05 11:44 AM
Approved by:  Portia Parker, Deputy Commissioner Date 2/15/2005
Agency Department of Corrections

Page lof 1

(Ravised 923004 OVB)



FISCAL NOTE

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title

Sponsor
Requester

An Act relating to sexual assault,

protective orders, and arrests
Senator Dyson, Guess

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006
Personal Services
Travel
Contractual 7.5
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 7.5
ICAPITAL EXPENDITURES |
CHANGE IN REVENUES ( ) i
FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF 7.5
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

7.5

TOTAL

Estimate of any current year (FY2005) cost:
Check this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate page if necessary)

FY 2007

0.0

0.0

Fiscal Note Number:

Bill Version:

(S) Publish Date;

Dept. Affected:

RDU
Component

Component No.

CSSB 54(STA)
3/16/05

Public Safety
Statewide Support
Criminal Records and ID

(Thousands of Dollars)

FY 2008

0.0

(Thousands of Dollars)

0.0

1190
FY 20.*9 FY 2010 FY 2011
0.0 0.0 0.0
1
0.0 0.0 0.0

Section 1 adds a new section to AS 18.65.525 requiring peace officers to provide notice of rights and

services to victims of sexual assault.

This will require the publication of a new notice booklet, or the

modification of the existing domestic violence notice booklet, for dissemination by the Department of
Public Safety (DPS).

Continued on page 2.

Prepared bhy:
Division
Approved by:
Agency

Director David Schade
Statewide Services

Commissioner William Tandeske

Department of Public Safety

(Rovised 9232004 VB

Phone 269-0202
Date/Time 2/16/05 12:24 PM

Date 2/16/2005
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FISCALNOTE #4

STATE OF ALASKA BILL NO. CSSB 54(STA)
2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Section 1 continued: The notice must tell victims that they have the right to ask for officer assistance Including
asking for an emergency protective order. However, emergency protective orders are not available to victims of
sexual assault according to this hill: see section 5. which adds sexual assault to AS 18.6.110(a) for ex parte orders,
but not to AS 18.66.110(b) for emergency orders. Also, the notice provision excludes certain provisions in the
protective order that are authorized under the bill (see section 4). Also, the notice is required to provide the name
and location of the nearest sexual assault program, which may lead to confusion depending on whether the nearest
victim advocacy program (of which there are approximately two dozen) is to be considered a sexual assault program,
or whether the notice refer only to the one program that specializes in sexual assault, which is in Anchorage.

Section 2 provices for mandatory arrest but fails to provide a critical exception to mandatory arrest that can be
approved by the district attorney to facilitate investigations, Sexual Assault Response Team (SART) exams, Glass
warrants, etc. (Absent exigent circumstances, the Alaska Constitution requires police to obtain a warrant prior to the
surreptitious seizure (by recording) of a conversation. This is commonly referred to as a Glass warrant, the name
taken from the case that mandate* this type of warrant). It also fails to provide for immunity from civil action (as do

other mandatory arrest statutes™.
Section 3 adds the definition of 'sexual assault’ o AS 18.65.590.

Section 4 provides that victims of sexual assault may petition for protective orders under AS 18.66.100, the domestic
violence protective order statute, and adds prohibitions against further sexual assault to several specific protection
prov .ions in that statute. There is a potential for confusion in that a victim of a se ual assault by a household
member could petition for either a domestic violence order or a sexual assault order (or possibly both) under this
provision. This section provides that sexual assault perpetrators may be ordered to attend domestic violence
rehabilitation programs, which may be a problem in that programs for perpetrators of domestic violence programs
may be distinctly different than programs for perpetrators of sexual assault. Also this section appears to exclude
sexual assault orders from the domestic violence registry (under AS 18.65.540) although it does not amend AS
18.65.540, which requires the entry of any order issued pursuant to AS 18,66 to be entered in the registry, which
would include sexual assault orders. (This inconsistency appears to exist in section 5 as well.) Inorder to remain in
compliance with AS 18.65.540, DPS will enter sexual assault orders into the registry. This will require modifications
to the Alaska Public Safety Information Network (APSIN) to create new 'Sexual Assault protective order file and
allow for sexual assault protective orders and sexual assault ex parte orders. These modifications will take
approximately two weeks of a contract programmer's time at $100 per hour.

Section 5 adds that a person who is a victim of "sexual assault" (as well as domestic violence) may obtain an ex
parte protective order under AS18.65.110 (a). Itdoes not add “sexual assault" to the emergency protective order
provision of AS 18.65.110 (b), Costs for the programming necessary to APSIN are described in section 4, above.

Section 6 amends AS 18.66.150(b) to add that petitions for protective orders must include statements about pending
sexual assault criminal actions involving the petitioner or respondent, (Previously the statute said ‘domestic violence

criminal actions").

Page 20f 2
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667
763

3712
394
9,901
2176
4.686
208
940
5834
1675
2,861
244

508
3613

1)9425
144477

229
2766)

1394
9.901

182,241
40491

14,707

142
413

4.640

24460
37422

288.776
292.974

14382
14765

6,596
314335
5.6324

11247
14132

14.204
16.501

6.431
8.017

98.710
36204

1.191.157
12364

11365
1315,086
34243

154403
162.012

11047
12635

4435
4693

179340
3.9409

8L4TT
3307
6.017

90301
26067

22802

2051

2814
21,667

Pmpenycm*

Bum**
3)305
34,419

5004
53)9
2724
3417

45045
960 8

1798

52
559

235.307
2.960

3
242,274
6821

28339
29324

1648
1.885

908
91
32310
113
1301
640
1,89

15,609
481

4.662

&

817
5.966

Lw—

93.851
97.441

19917
20.993

4409
5.603
1241139
2.7560

11488

3411
3.716

2113

17,917
2110.7

181,499
184112

10821
10.9M

3649

198.725
33609

50.710
52399

9417
10.940

3390
4258

67,797
24873

716.93)
8383

6.170
731.486
20614

105124
110,630

8.923
10.206

3346
3.435
124211
2.1308
58.074
2445
3647

64.166
18421

Mum
itvfl
12.162
12347

1431
1331

701
179

14,957
3323

141

428
458

6,010
2205
238821
101
1478

241326
680 1

20940
21.858

476
544

281
297
22699
498 8
10332
22
41

11,026
3165

2,662

57

161
2,880



DISTRICT Of COLUMBIAL

Mwnfmkua Sw Hul An*
Antmtuely

Cutouuuk im niiit* ««*

Nortnair>h e cnuui

Tl .
Rule [*i 100.000 Htulmenii

FLORIDA

MeCle.pUun MMieticul Ant
Aft*KtutHy repenting
Eucenem! local )

C ut ouutlc tneuvfctllcmia t*
Ant ecluatty regvillug
Lalatwn| total

NontitcintfttUan cvHodta
Ant actually ftportOa

Slate Total
Rata pat 1U0.000 nhataanu

GEORGIA

Mem>ft)luao Slatutaal Ana
Area usually reftming
BatutatcO total i

Cktte outcalc inetropetttim arraa
Area actually reponmg
I*(Miod t0t||l o

Ntuutacfopolua® uiutttici
An* aattaly rr>mtng
Latanatct] total

Suit Total
Raft per 1IXJ,(XX) uttatncantf

Haw ai .
Metropolitan Statistical Area
Area actually repomn?
Cette outtait tremcftiblan area
Ntfttmecropulcuct countre
Area uslially reponmg

SUU Total B
Rale per 100.000 uiliattlanD

IDAHO

Metropolitan StallancaJ Area
Area actually reponmg
Eatunuecl tout =~

Cltlci outcalc tnctivpolilaii artaa
Area actually reponmg
Luunutevi total -~

Soiuncttofalitun ccimuitc
Area a,ctuaJh{ reponmg
EcfltiMicd tola!

Suit Total i
Rale per 200.000 utlulnuetli

ILLINOISL

Stale Total o
Kate per 100,000 intuNiunu

INDIANA )

Mctropebt*n Sutuina) Area
Avea actually rep >riiic
Estimated total

Cities outside mrtropiUtan arraa
Area actually repining
hemicO tote

StTuiiriiopilitui countr»
Area actually rrp>nmg
Estimated lota!

State Total, o
Rate per 100,000 inhabitant*

owA
Metropolitan Statistical Am
Area actually reporting
EctututrU total ™~
Cate* outsaie metropolitan arcaa
Area actually repining
Estimated total
NonrtvtropoUtan counties
Avea actualv reporting
Estanaicd total
Slate Total
Rate per 100.000 ashobttants
KANSAS
Metropolitan Statistical Area
Area actually reponmg
Estmated total
CitieaouUhJe metropolitan areas
Area actually reporting
Etimated total
Nonmetropibtau countici
Ares actually rrprriutg
Estanateo total
Stale Total o
Rate per 100,000 inhabitants
KENTUCKY1
State Total N
Rare per 10U.000 miinbitanta

S43.IM
1000*

Nam
Mom

WU

1J.959.074
99 v*
1000*
196,931
99 3*

1

143,037
1000*
17.019.0U

6.9%4) 10
97.1*
1000*

642307

tooo*
0.M4.71S

905J01
1000%
Now
352407
1000%4
I'W.UX

864.948
WM

1000*4
AV
97 T
1000%
288.806
914%
1000%
1466432

12453544

4.790.924
91 2%
100.0%
507,223
86 8%
100.0%
897.496
504%

1000%
4.195.643

1592451

99.3%
1000%
2044042

1691,9%
967%
100.0%
605.937
95.5%
1000%
425575
97.3%
1000%
2,123,507

4117821

9.0%0

9.0%0
1.60%1

110.630
111659

174*
1™

3.0%0
114190
7302

31.909
RNV

31
4121
JJ1
2J74

3042
4339

2.606

79
3400
2104

0s*
2470

491
302

431
44
3J14
21

10454
5368

18.489
19314

978
1126

a1
1416
21.856
328

5.134
3118

1622
1783

249

249
4*2

*T2
072
1
41

924
54

53
573

2

3

3041
*993

30,4%4
30052

527
30

u

31023
1032

12060
12936

L
or7

22
14,05
1*¥10
989

179
1148
929

1%
1%

3
3
Il

179

23,809
1812

5.839
5901

223
257

92
1%

4403
1033

1005
1,020

%
104

9
1123
81
1969

2,007

199
208

30

3
2J44
825

3,196
116

409*

434
0130

10079
00090

1027
1030

3170
05,106
3001

16.930
17036

2020
2.962

12,670

32070
30003

723030
125.762

11607
11,700

20134
757.69*
44320

302.922
311.034

30012
3037

19.750
22090
360,31
42546

48.306

17.361
45447
323715

28431
21715

1.067
1.233

3133
3.79

165449
174479

18672
21.499

7400
1195
208,034
3577

61438
61.890

18.059
10852

110,418
26814

*071

40711
0

29 1

11046
1¥1092

2634
2633

6397
179.644
1.0027

*3.6%0
6301*

3917
* 954

10.104

161*4
32134

40601*
406973

0033
0099

12117
305009
2.9701

199.907
203 459

23.22
27009

12600
14421
147.16*
20440

32.086

12721
444C7

34629

21432
21.460

5.219
5403

2439

295,541
24356

114.774
121,187

14493
16.687

45.781
46.303

13476
14.704

3,003
3.024
64,031
2.1749

52414
53837

194U
20.233

4.909
5.043
79,113
2,004 8

73496
17824

9.903
*003
17570
7907*
T*0*7
720
126
16%0
010%3
4792
39377
40079

1073
1614



LOUSIANA |
Metropolian Siau«»-al Am

Am
U utmOblkg
Cities iMMb HiuvpviHiD «h i
Art* tLiutilv repurung
Estimated total
NomrtropuldtD oiu«it*»
Am actually rcportatg
Euunatad total

situ rul
Rate J*t 100.000 bimNihui

MAINE o
Mctn>fvkUB Sutatjcaj Arts
Artajciutily reporting
C4*s outside metropolitan «iw
Am » tueflv re omr]?,
N%)r}%tlop'l_ll|an u #_u i
rtt *juaily reportin
Suit Total Y IEpne
Rsic pei 100.000 mtetatanu
MARYLAND
Meirop'licm Statist**) Aim
Aim actuallyre urta[?
C iti outside metropolifan areas
Area actually reponmg
Noniietropnlitau countict
Area actually reporting
Slale Total o
Rale per 100.000 mliabilMiii
MASSACHUSETTS
Metropolitan Statistical Art*
Avrea actually reporting
BatumicU total
CitiesuuUik nrtrupufalau areas
Areaactually rcfxmmg
Estinatcd uxal
Noimctropninan counties
Area actually reporting
State Total o
Rate per 100.000 miiab'tami
MICHIGAN .
Metropolitan Siaiista.nl Area
Area actually repining
Estimated total
Cites outsale metropolitan areas
Area actually reponmg
IUtumtcd total -~
NuonstTDpotttaa counties
Area actually reporting
Estimated total
Sute Total o
Rate per 100.000 uilsabttaitis
MINNESOTA
Metropolitan Statistical Area
Area actually reporting
Esimuted total -~~~
Cites outside metropolitan air
Area actually reponmg
Estimated total
l\kvmetroPolltan countrs
Area actually reponuig
Stale Total
Rate per 100,000 minhnanu
MISSISSIPPI
Metropolitan Statistical Area
Area actually reponmg
Kstmasted total
Cities outsate metropolitan areas
Area actually reporting
Estmwicd total
No(metropolitan couiuk*
Area actually reponmg
Estimated total
Stale Total .
Rate per 100.000 mhaleuitt
MISSOURI
Metropolitan Statistical Area
Avrea actually reponmg
Eitnmtcd total =~
Cities ouisaie Metropolitan area*
Avrea actually reponmg
Noonetropolifan counties
Area actually reporting
State Total
Rote per 100,000 mlubuauu

3X 13
n.f%
toao*
420.4)}2
14.1%
1000%
707364
UJ«
100.UA
4,4943)4
757.912
100.0*
216,145
100.0%
271.67*1

1000
1305.728

5373.096

1 *
5.506.404

6.400.207
7 *

1000*
6.433.422

8.213.764
994*

1000*
643814

100.0%
10,079.985

3.654.803
94 3*

1000*
548.33*9

995
1000%
856233
1000*
5,059*375

1228.282
81.6*
100.0%
604.143
788*
1000*
1.048.856
41.3*
1000*
2,881,281

4161628
99.9*
100.0%
667.620

100.0%
875.23§

100.0
5.704.484

Bl
142
1019

J7.461

632

615
3,771
70)9

29564
30.122

9%
"

4%
497

2
5

4

120

51
51

il

ar
61

102
10%

i
128
25

93
106

56
n

3

248
93

20
240
%5
23

288
50

U
13)7

1%
167

Vil
1849
411
24
99

21

1276

0
1.7%
219

4254
42m

339
363

197
17

5461
%1

1487
1X5

216
21

261

2,083
412

497
5%

258
38

80

1077
374

1091
1092

18
116
24

6J54
6J33

567
491

A7

7.044
1572

2)
3

1
269
21

13.147
1

1820
1952

657
Bt

9
233
3019
1048

5.898
5.900
29

74
6,203
1087

un

2VX
2320
2623

19351
050

1553365
151622

16,721
22319

12.702

1435
195349
4349.5

19.96)
1322
1771

32,0711
2456.7

201714
4,063

3.641
209418
38014

159.700
163,170

739
848

0
144,018
23495

286422
288.034

18,855
20351

1y 17
123606

19.661
19.760

14325
167,691
31168

Sk

21.283
34.644

6.256
15157
107,195
3.1204

190329
190,642

25.748
12.614

229,004
40145

54.164
>4.122

4334
5.667

3682
4318

998.1

3,763
1X7
1369

4319
5039

105017
105952
n.m
15.756
3
910
1)03)0
29093
15329
6441
un
2EL3
1113
18701
3341
2430
134312
24392

10U.8 I;
103,06

630
3

0
103,790
161)3
177,45
{71207

15409
16349

132006
132,001

20.198
1.148

159437
27949

17114
11048

122
966

768

19X2
422

19)

229
MM
.5

3 96*

10108
11335

1003
1,008

1216
13759
2120

9.6%
6.362

1190
131

1076
8.949
3106

26.720
26,731
993

935
28,659
5024



MONTANA

Mctfufwlka Sim im | Am
Am unaly npmiy
Camawinul

Cu»+ imuah mnropolua m u
Am acmAy reponmg
Caimuiad loul

NumnctropoluM ODUDUJ
Am KhMIly reponing
Emmnltoul

Sum Tmil ‘
Halt pH 2100.000 uthMuuni

NEBRASKA

Mewpukur SiHiXul Ana
Am actaaOy rrpumnf
Eaianaiad total

One. ouuak muufwManam
Am actually itptttu
Eaianaccd total

NoutnetropoliUD cuunuca
Am actually reporting
hilmauct! total

Suit Total _
Rale pH 100.000 tohahttanti

NEVADA

Mctropobuo Statistical Am
Am actually re mn(l;

Cttutt outtalc metropolitan areaa
Am actually reponmg

Notutuuopoltfan oiuntte*
Am_actually reponmg

Suit Total
Rale pH 100.000 uhabttaou

NEW HAMPSHIRE

Metropolitan Stalulical Area
Area actually repotting
Fatultalet] total

Cities outtalc metropolitan treat
Avrea actually reponmg
Eatunoteil totl

Notuuetrapoliun counties
Am actually reporting
Ettutuilet] total

Suta Total o
Rate pH 100,000 inlubitaitti

NEW JERSEY

Metropolitan Statistical Area
Area actually re omn?

Cuc» ouuak metropolitan area*

NomiKtropolHao counties

Slate Total
Race per 100,000 mhaNtauu

NEW MEXICO

Metropolitan Statotaa) Area
Ana actual!) reporting
Estimated totdl

Ciliea ouuak metropolitan areas
Area actually reponmg
Emmuted total

NouMKtrupobtnn counties
Area actually rejxinuig
Estimated total

Stale Total o
Rate per 100,000 uihaNlaiiu

NEWYORK

Metropolitan Statistical Area
Area actually irpuning
Estimated total

Citcaouuak metropolitan area*
Area actually repurtmg
Emanated total~

Nonnctropolttan ustntiex
Area actually reponmg
Eitonntcd total

State Total )
Rate per 1000UO mhabitanu

NORTH CAROLINA

Metropolitan Statistical Area
Area actually reponmg
Estimated toul ™~

Cities ou'sak metropolitan areas
Area actually reponmg
Estimated totll

Nontnetropobtan counties
Area actually repontng
Estunotcd total

State Total o
Rate per 100,000 inliabttanu

BUM
17 9%
1000%
MUM
702%
100,0%
{15726
700*
1000
01
7240
g *

11
100.0%
101

404.214
g5 3*
1000%
426.204
66 1%

1000%
57,209
1 *

1000*
1267467

8.638.396
1000*
None

Nunc
4638396

1.200,062
880*
100.0%

*
1374.414

17.630.414
993*
1000*
382,644
900*
1000*
T17.057
930%

1000%
19.190.115

5.765.063

6142
1262
1203

313
am

[}
19

A
23

112
60

909
909

b
7

iy
18
934
49

30
7

66
[

12
Us
509
61

39.0

236
a

90
136

16
2
a1
332

1325

uis
133

614
672

163
1m

6l
86
937
50.0

3244
3.235

184
204

292
34
3113

197

1303
1324

219
302

305
313
2139
254

20
24

>
44

pl

»

325

1061
1083

60
67

1102
668

5.004
%5

4
5.142
2303

367
m

43
6

2

2
478
31

13.366
13344
1547

1493
1365

315
345

28
40
1,950
1040

35348
»42

208
21

93

100
35,798
1863

9,879

9,958
148
2

666
33

59
79
673

1247

w *

3016

2604

2640
1
16)
26

1]

105

7007

0
e

%1
61
6%

179
yail

2

*93
m1

45104
45.395

11XT5
14,640

4,136
4517

64.352
31114

90.426
1597

4,066
9,104
42884

14907
16871

6,109
9.242

25

33
24.448
2,0539
219.799

219,799
23444

49.668
5711

18.983
20.79

397.171
39777

15373
17297

259X50
263,927

49.166
53080

41374
42,653
359,440
4.218.0

11976

49.780
1167
2.357

53394
23780

11.153
12,104

4,687
7,001

151
184
19,979
13515
141.778

141,778
16413

32.206
33.993

13393
14.890

285.262
287311

12,621
14.025

170.223
12821

34.784
37360

139
1433

455



Metrvpohan SiMWiid Atm
Am anuaty rifwctaig
EaunaMdtoul )

C4.ontank i*nr\?oUun «mi
Aem actyally rejxtteig
EmuMni total™

N%ltnewct%pgllaan countjca

im actually raponaa
Batanated toytaJ&Ipo !

SUta Total )
Ran 1 I0UOUOmhafetaui

OHIO

Meiropnbuo Stacuu.al Aim
Are* actually rrpntatg
Eatmaced total

(Cfciaa ot*u«k rrrtmpjbean «tmi
Aim actually refammg
EiUmaml total

Nocanetrofubuu oduikic*

Area actually rviwnmg
Estrmatry total

Mate Total
Rate per 100.000 tthah*ant«

OKLAHOMA

Metfoit>Uuo SrariMica Art*
Aiea actuglly reporting

t u*» ouuak nxtropjliun mxm
Avrea actually rrprnm

Nocanetrupoiitan count™
Area actually reponmg

State Total )

Rate per 100.000 miaafciunu

OREGON
Metropubtan Statutra) Area

Area actually reporting

[Earmuted total
Ciuea outaak iidmfwUan area*

Area actually reporting

Ejtmutcd total
NonmrtropjUan couaiks

Areaactually rep-rung

Ealmutrd total
State Total

Rate per 100.000 oUtabnanu
PENNSYLVANIA
Metropolitan Stjiutnal Area

Area actually reponmg

Eatnatedtotal
Critca outMik metropolitan aicoa

Area actually reponmg

LuanatcO toul
Nonnrtfopilnon countcs

Area actually reporting
Stair Toul o

Rate per 100.000 mliatrtmitft
PUERTORICO .
Mctroprlitau Statistical Area

Area actually reporting
Citata outaick Inrtroptliun area*

Avea actually reportuig
Total )

Kate per 100.000 intuhuauu
RHODE ISLAND
Mctmp)btan Siatutical Area

Area actcally reporting
Curg* ouUak mrtrop'ofan area*
Nouintnvpolitau counties

Area actually reporting

ute Total .

Rate per 100,000 miMbtunii
SOUTH CAROLINA
Metrofv laan Siatutical Area

Area actually reponmg

Estimated total
Crtiea outsice Metropolitan Urea*

Area actually reporting

Emanated total
Nournetrupolitan counties

Area actually reponmg
Sute Total S

Rate per 100,000 mliobiunti
SOUTH DAKOTA
Metropubtan Siatutical Area

Area actually reporting

KitunainJ total =~
Ciuea ouuak Metropolitan area*

Area actually reponmg

Estimated total
Notuietropubun counties

Area actually reponmg

Estimated total
Suit Toul o

Rate per 100.000 miuibitaiu*

1
3,5114)2

2140172

1 *
3.359,50%

10.391.620
91 3*
1000*
867.466
73.9%
1000*
1.106369
1000*
12465.455

3.683.868

1
3,878.532
1,076,164

1000%4

None
None

1000*
1.076.1%4
3.112.033

199 9:
265.266

99.5%

1000*

769,853

1000*
4147152

324.249
97.1“/*0

253
254

14
167

59

493
171

33.940
33057

1461
1810

664
Mafy

13.093
3422
1.44g

ns
567

9.0)3

— 3
rororo —~N o wo L

14)
154

2%

pL
52
46
154
pa!
2
201
59

e
O OO

606
622
12
iy

61
53

756

2
201

23
23

2
2a

12

[
wSworo s oo

ol
b1

14
17
15
HI

3.829
4251

241
346

13

4,581
401

1445
1445

114
115

283
1443
444

28
pal

16
19

3

80

16711
16074

354
508

16

uJg9
1477

2.808
313
43

3424
91.1

2375
2514

212
216

4
5
2451
SOl

16917
17441

274
an

[=<1553
(=3

17.980
U4

7,636
101

1131
1995

828

2
830
1

4581
4582

018
n

567
1367
8l
&l

10
I

10

136

149
150

67
10

40

179
440

13817
14578

642
922

19
605
14105
1408
913
2.4)6

1.3
12321
3653

¥

605
616

27
0
1733

23.050
24.404

1307
1749
856
27029
2184
3022
143

3145
16

1708

3%3.607
360.292

26246
37,688

12,999
18J37

4168317
3,6403

13x112
29,735

139.022
130.928

2045
2083

745 380
26438>

15180
2054)

15315
A<l
24313

68,252

1643
*0395
18021

143710
143772

16812
168%
25.003
185671
44171

8.996
9,185

4343
47110

117
1344
15399
20017

1,09
1047

424
505

a7
319
1941
3062

77.844
82.49

4611
6716

16198

22067
239.706

20344
29300

100182
100810
15342
1581

5401
5974
121615
34446

171494
1751

12068
16331
943
213280
17048
36.220
607

36327
9495

22,085

3
22320
20740

98.452
98,500

i)

15304

124321
3.0461

6.910
1.067

372
370)

6(4

192
11352
13114

518
il

299
3%

164
ol
IXTT
17Ql

36496
31001

35
141

1,016

143
409

515

10356

1726

174
12.958
3690

16,606
16712

144
1450

148
1
18,989
5335

29.864
31.280

760
1029
113

3344
2104

9
4387
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Senate

SPONSOR STATEMENT - SENATE BILL 56
"An Act relating to criminal law and procedure, criminal sentences, and
probation and parole; and providing for an effective date."

Senate Bill 56 modifies the laws governing the presumptive sentencing of felony
offenders in Alaska, as a result of Blakely v. State of Washington. a United
States Supreme Court decision issued in June 2004, The court struck down
Washington’s sentencing laws by finding that under the Sixth Amendment a
defendant has the right to have ajury, not ajudge, determine whether
aggravating circumstances exist to justify increasing a defendants sentence
above the statutorily prescribed term. The requirements of Blakely directly
affect Alaska’s sentencing laws. Senate Bill 56 addresses the provisions that
apply to Alaska's sentencing structure and will eliminate the great confusion
created in Alaska's courts as a result of Blakely.

Alaska’s current felony sentencing statutes set out presumptive terms
establishing a specific fixed term of imprisonment that in essence acts as both
the minimum and maximum sentences that can be imposed, unless the court
finds specific statutory mitigating or aggravatmg factors. The current
presumptive terms were developed in the late 1970s to limit the discretion of
judges because of a perceived need to achieve greater uniformity in sentencing.
For the most part, the current terms adequately reflect the seriousness of
offenses to the extent that they establish a presumptive lower limit on
sentences, but it is no longer appropriate to continue to use the same
presumptive term to also set the upper limit. The current presumptive term
does not take into account the many different crimes within each class of
offenses that come before the court. Therefore, this legislation provides judges
in felony cases with the ability to weigh all relevant factors as they consider a
range of sente “es to impose. It also gives judges more authority to impose

appropriate periods of probation.

Senaie Bill 56 gives judges broader sentencing discretion in felony cases, by
allowing them to consider all relevant circumstances in setting a sentence
within the ranges established in the legislation. It gives judges broader
authority to impose a period of probation supervision, which in some cases
they are not able to do under current Alaska law, thus providing better
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protection for the public and better assistance to the offender in reintegrating
into the community.

For a judge to impose a sentence above the presumptive range, the state must
comply with Blakely u. Washington and prove to a jury beyond a reasonable
doubt the existence of certain statutory aggravating factors. Senate Bill 56
leaves it to the courts to develop procedures for presenting aggravating factors
to the trial jury. In addition, because the rule in Blakely applies only at trial,
the bill makes it clear that it is not necessaiy for the state to present

aggravating factors to the grand jury.

Under this bill, a sentence cannot be reversed as excessive if it is imposed
within a presumptive range or is required under consecutive sentencing
legislation enacted last year. Over the last two decades the appellate courts in
Alaska have developed a large body of case law that has resulted in court-
specified "benchmark" sentences that often unnecessarily limit the discretion of
sentencing judges. This bill replaces some of those court-imposed
"benchmarks" in favor of legislatively enacted sentence ranges.

Senate Bill 56 also limits the ability ofjudges to impose "periodic" sentences, in
which the judge allows the offender to periodically leave prison and then return
to prison. This type of sentence significantly restricts the ability of prison
officials 10 manage the prison population and to transfer prisoners so as to
make the best and most efficient use of prison resources. To order "periodic”
sentences is in essence allowing offenders to go on unsupervised furloughs.
This is best left to prison officials, who can adopt equitable policies that take
into account the specific security risks posed by each prisoner and the likely

benefits of the furlough.

Senate Bill 56 also addresses the authority of probation/parole officers and
police officers in connection with offenders released on probation or parole.
Because it is nearly impossible forjudges to anticipate every condition of
probation that will be necessary during an offender’s time under community
supervision, this bill statutorily codifies the existing practice ofjudges
delegating limited authority to probation officers.

Finally, Senate Bill 56 takes a practical approach lo the supervision of persons
on probation and parole, by giving police officers the explicit authority to detain
or arrest offenders for certain types of violations of conditions imposed by the
courts or the parole board. Under this bill, when a certified police officer has
reasonable suspicion that a probationer or parolee is violating conditions, they
can temporarily detain the person to investigate, and can arrest if there is
probable cause that conditions were violated.
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Fact Sheet for: Senate Bill 56

Short Title:  CRIMINAL LAW/PROCEDURE/SENTENCING

Summary:

« Amends current presumptive sentencing, from aset term to arange of terms, to bring
Alaska laws into conformity with requirements imposed by the federal constitution as
a result of the Blakely v. Washington decision.

+ Allows a probation officer to impose additional terms of release or supervision for
offenders without further court proceeding.

+ Allows for an additional aggravator when a defendant has prior criminal history of
five or more class A misdemeanor convictions.

« Limits the ability ofjudges to order "periodic” sentences in which the offender
periodically leaves prison and then returns to prison.

+ Stipulates the authority of police officers to detain or arrest probationers and parolees
for certain types of violations of conditions imposed by the courts or the parole
hoard.

Bengfits:

Sentencing:

« Improves by giving judges more discretion.

« Simplifies.

« Removes current confusions in the afterirp'h of the Blakely decision.

Criminal Law and Procedure:

« Improves the supervision of offenders by clarifying that probation officers have the
authority to impose additional terms.

« Allows Correctional Facilities to better manage the prison population and better supervise
otfenders by limiting the abuse of periodic sentencing.

+ Improves public safety by clarifying that police officers have the authority to arrest
violators of parole or probation.

Background:

The Supreme Court ruled in June 2004 that, under the Sixth Amendment, a defendant has the
right to have ajury— rather than the sentencing judge— determine whether aggravating
circumstances exist to justify increasing a defendant’s sentence above the statutorily-
prescribed term. The Blakely decision has created confusion in the Alaska courts, and has
affected Alaska differently than most other states. Alaska’s presumptive sentencing system
limits judicial discretion to a single, definite term. Therefore, to impose an appropriate
sentence, or even to impose probation supervision, ajudge must find specific aggravating
factors. Most other states with similar systems provide the judge with a sentencing range that
provides some measure ofjudicial discretion, and allows ajudge to order probation
supervision without making specific findings.
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SECTIONAL ANALYSIS - SENATE BILL 56
"An Act relating to criminal law and procedure, criminal sentences, and probation and
parole; andproviding for an effective date."

Section 1 makes it clear that an indictment is valid as long as it complies with
all rules of coui . even if it does not allege aggravating factors that may later
have to be prov n to ajury to justify a higher sentence. At the grand jury
stage, the state may not be aware of all aggravating factors, and therefore it is
unreasonable to expect the indictment to list them. The Blakely decision did
not require indictments to list aggravating factors, and due process is satisfied
as long as the defendant has adequate notice of the factors in advance of trial,

which is set out in Section 21 of the hill.

Section 2 limits the ability ofjudges to orde»- "periodic” sentences, in which the
offender periodically leaves prison and then returns to prison. This type of
sentence significantly restricts the ability of prison officials to manage the
prison population and to transfer prisoners so as to make the best and most
efficient use of prison resources. Mostjudges are appropriately deferential to
the difficulties faced by Alaska prison officials, but some judges use their
ability to order "periodic” sentences to allow offenders to go on what amounts
to judicially-ordered and unsupervised furloughs from prison. There is a
proper place for prison furloughs, but that is best left to prison officials, who
can adopt equitable policies that take into account the specific security risks
posed by each prisoner and the likely benefits of the furlough. The original
Intent of "periodic” sentences was to allow defendants to, for example, maintain
their employment during the week, and serve a sentence on weekends, or to be
released for fishing season and returned to prison when the season is over.
The bill thus explicitly limits periodic sentences foi employment purposes when
necessary to pay a fine or restitution. This bill does not interfere with the
court’s authority under AS 12.55.025(c) to postpone the beginning date for
service of a sentence, which allows defendants to complete school or get their
affairs in order before they enter prison.

Section 3 is a technical amendment to remove a reference to a statute repealed
by the bill.

Sections 4 - 5 amend statutes that contain the phrases “presumptive term” or
‘Dresumptive sentence™ and substitute or add the new concept of "presumptive

range” that is adopted in this bill.

Section 6 codifies current practice by giving judges the explicit authority to
delegate a greater level of authority to probation officers in connection with
offenders released on probation or parole. Under current statutes, the Alaska
court of appeals has indicated that it is not clear ifjudges can allow probation
officers to set additional conditions of probation withoul further proceedings in
court, and this bill gives judges that authority.

Page 10f 3
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Section 7 makes it clear that the higher courts in Alaska cannot reverse a
sentence as excessive ifajudge imposes a sentence within a statutory range
specified in this bill, or imposes a consecutive sentence required by law.

Sections 8-12 change the e:dsting presumptive terms into pres imptive
ranges, and create ranges where no presumptive term previously existed. The
best way to understand these sections is to refer to the chart attached to this
sectional analysis. The numbers in parentheses show the existing presumptive
term, and the numbers in bold show the range adopted by the bill. In general,
the lower the presumptive tenn in existing law. the narrower the range adopted
by this bill. Thus, with only miner exceptions, if the existing presumptive term
IS zero, one or two years, the bill adopts a range of two years. With
presumptive terms of three, four or five years, the bill adopts a range of three
years. With presumptive terms of six, seven, eight or ten years, the bill adopts
a range of four years. Higher presumptive terms result in ranges of five or ten

years.

Section 13 requires that, in the absence of aggravating or mitigating factors,
the total term of imprisonment must fall within the range and the active term
of imprisonment (the time actually served in prison) must also fall within the
range. Thus, if the range is five to eight years, the judge could impose a
sentence of eight years with three years suspended, thus the total sentence
(eight years) is within the range, and the active term (eight minus three
suspended = five years) is also within the range. However, the judg could not
Impose a sentence of ten years with three suspended because the total
sentence is above the range, nor could the judge impose eigh' years with four
suspended because the active term is below the range.

Section 14 defines the phrase "presumptive term" for purposes of the
consecutive sentencing statute, as the middle of the presumptive range. This
phrase is used in the consecutive sentencing statute to mandate certain
amounts of consecutive sentences for convictions relating to multiple victims or

multiple offenses.
Section 15 is a conforming technical amendment.

Section 16 specifies that aggravating or mitigating factors allow judges to
Impose a sentence outside of the presumptive rant s, and specifies the
allowable amount of that adjustment.

Sections 17-19 contain conforming amendments to account for the change in
terminology from presumptive “term™ to presumptive "range."

Section 18 also adds one aggravating factor that allows judges to impose an
aggravated sentence if the offender has a long misdemeanor record, specified
as five or more convictions for class A misdemeanor crimes. By requiring
convictions for class A misdemeanors, the aggravating factor would not be
triggered by convictions for many petty offenses such as disorderly conduct

Page 2 of 3
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and harassment, which are class B misdemeanors, no* by violations such as
minor consuming and traffic offenses.

Section 20 specifies that, as in current law, aggravating and mitigating factors
that are part of the elements of the offense canrot also be used to justify a
sentence outside of the applicable range.

Section 21 conforms Alaska law to the Supreme Court’s Blakely decision.
There are a small number of aggravating factors that are not required under
Blakely to be proven to ajury beyond a reasonable doubt, and those are
specified in proposed AS 12.55.155(f)(1). Those factors must, however, be
found by aj dge by clear and convincing evidence, as under current law.
Proposed AS 12.55.155(f)(2) requires, for all other aggravating factors, that in
order to justify a sentence above the presumptive range, ajury must find the
existence of that factor beyond a reasonable doubt. This provision also
specifies when the state must provide the defendant with notice that it intends
to establish one of these aggravating factors.

Sections 22 - 25 relate to the “safety net” that allows a three-judge panel to
approve sentences outside of the ranges. These sections make no change in
existing law, but contain conforming amendments to account for the change in
terminology from presumptive "term” to presumptive “range.”

Sections 26, 30 and 31 give police officers the explicit authority to detain or
arrest these probationers and parolees for certain types of violations of
conditions imposed by the courts or the parole board. Under this bill, when a
certified police officer has reasonable suspicion that a probationer or parolee is
violating certain specified conditions, they can temporarily detain the person to
investigate, and can arrest if there is probable cause that conditions were

violated.

Section 27 is a conforming amendment to account for the change in
terminology from presumptive “term" to presumptive “range.”

Section 28 amends the parole eligibility statute to take into account the
change in terminology from presumptive "term" to presumptive "range," and to
re-organize the eligibility criteria to make the provisions more understandable
and to statutorily adopt certain provisions that exist in parole board

administrative regulations.

Section 29 makes it clear that if the parole board has already considered a
prisoner for discretionary parole release, and has denied release, the board has
the authority to also deny a prisoner further consideration for parole. The
state’s position is that the parole board already has this authority inherent in
its discretion to consider prisoners for parole release. However, because the
authority is not explicit, the question is often litigated by pro Se prisoners.
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CS FOR SENATE BILL NO. 56( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS THERRIAULT, Seekins

A BILL
FOR AN ACT ENTITLED

"An Act relating to criminal law and procedure, criminal sentences, and probation and

parole; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.40.100 is amended by adding a new subsection to read:
(c) An indictment that complies with this section and with applicable rules

adopted by the supreme court, is valid and need not specify aggravating factors set out

in AS 12.55.155.

*Sec. 2. AS 12.55.015(a) is amended to read:
(a) Except as limited by AS 12.55.125 - 12.55.175, the court, in imposing

sentence on a defendant convicted of an offense, may singly or in combination
(1) impose a

(A)  fine when authorized by law and as provided in

AS 12.55.035; or
(B) day fine when authorized by law and as provided in

-1- CSSB 56( )
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AS 12.55.036 if the court does not impose a term of periodic or continuous

imprisonment or place the defendant on probation;
(2) order the defendant to be placed on probation under conditions

specified by the court that may include provision for active supervision;

(3) impose a definite term of periodic imprisonment, but opK”il an
employment obligation of the defendant preexisted sentencing and,
receives a composite sentence of less tha  two vears to serve:

(4) impose a definite term of continuous imprisonment;

(5) order the defendant to make restitution under ASvT2/r55045;

(6) order the defendant to carry out a continuous or periodic program

of community work under AS 12.55.055;
(7)suspend execution of all or a portion of the sentence imposed under

AS 12.55.080;
(8) suspend imposition of sentence under AS 12.55.085;

(9) order the forfeiture to the commissioner of public safety or a

municipal law enforcement agency of a deadly weapon thatwas in the actual

possession of or used by the defendant during the commission of anoffense described

in AS 11.41, AS 11.46, AS 1156, or AS 11.61;
(10) order the defendant, while incarcerated, to participate in or

comply with the treatment plan of a rehabilitation program that is related to the

defendant's offense or to the defendant's rehabilitation if the program is made available

to the defendant by the Department of Corrections;
(11) order the forfeiture to the state of a motor vehicle, weapon,

electronic communication device, or money or other valuable?, used in or obtained

through an offense that was committed for the benefit of, at the direction of, or in

association with a criminal street gang;
(12) order the defendant to have no contac, either directly or

indirectly, with a victim or witness of the offense until the defendant is

unconditionally discharged.

* Sec. 3. AS 12.55.025(i) is amended to read:

(i) Except as provided by AS 12.55.125(a)(3), f12.55.125(k),] 12.55.145(d).

-2-
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12.55.155(f), and 12.55.165, the preponderance of die evidence standard of proof

applies to sentencing proceedings.

*Sec. 4. AS 12.55.055(d) is amended to read:
(d) The court may offer a defendant convicted of an offense the option of

performing community work in lieu of a sentence of imprisonment. Substitution of
community work shall be at a rate of eight hours for each day of imprisonment. A
court may not offer substitution of community work for any mandatory minimum
period of imprisonment or for any period within the [OF A] presumptive range
[TERM] of imprisonment for the offense.

*Set. 5. AS 12.55.088(c) is amended to read:
(c) A [NO] sentence may not be reduced or modified so as to result in a term

of imprisonment that [WHICH] is less than the minimum [OR PRESUMPTIVE]
sentence or lower than the presumptive range required by law' for the original

sentence.
*Sec. 6. AS 12.55.100(a) is amended to read:
(a) While on probation and among the conditions of probation, the defendant
may be required

(1) to pay a fine in one or several sums;

(2) to make restitution or reparation to aggrieved parties for actual
damages or loss caused by the crime for which conviction was had, including
compensation to a victim that is a nonprofit organization for the value of labor or
goods provided by volunteers if the labor or goods were necessary to alleviate or

mitigate the effects of the defendant's crime;
(3) to provide for the support of any persons for whose support the

defendant is legally responsible;

(4) to perform community w'ork in accordance w'ith AS 12.55.055;

(5) to participate in or comply with the treatment plan of an inpatient
or outpatient rehabilitation program specified by either the court or the defendant's
probation officer that is related to the defendant's offense or to the defendant's

rehabilitation: [AND]
(6) to satisfy the screening, evaluation, referral, and program
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requirements of an agency authorized by the court to make referrals for rehabilitative

treatment or to provide rehabilitative treatment; and
(7) if ordered bv the court, to ahide bv additional conditions of

probation imposed by the defendant's probation officer; an additional condition
imposed bv the prob tion officer must be provided orally and in writing to the
defendant: the additional condition is binding upon delivery until modified bv the
court; this paragraph does not require written notice of conditions relating to the
day-to-day management of probationers, in which probation officers direct the
activities of probationers to implement existing court-imposed conditions.

*Sec. 7. AS 12.55.120 is amended by adding a new subsection to read:
(e) A sentence reviewed by the appellate court under this section and

AS 22.07.020, or by the superior court under AS 22.10.020, or a sentence reviewed by
petition accepted under court rules, may not be reversed as excessive, and the
sentencing court is not required to make specific findings, if the sentence is within an
applicable presumptive range set out in AS 12.55.125, or is a consecutive or partially

consecutive sentence imposed in accordance with the minimum sentences set out in

AS 12.55.127.
*Sec. 8. AS 12.55.125(c) is amended to read:
(c) Except as provided in (i) of this section, a defendant convicted of a class A

felony may be sentenced to a definite term of imprisonment of not more than 20 years,
and shall be sentenced to a definite term within the following presumptive ranges
[TERJVIS), subject to adjustment as provided in AS 12.55.155 - 12.55.175:
(1) if the offense is a first felony conviction and does not involve
circumstances described in (2) of this subsection, five to eight (FIVE] years;
(2) if the offense is a first felony conviction
[(A) OTHER THAN FOR MANSLAUGHTER] and the
defendant possessed a firearm, used a dangerous instrument, or caused serious
physical injury or death during the commission of the offense, or knowingly
directed the conduct constituting the offense at a uniformed or otherwise
clearly identified peace officer, fire fighter, correctional employee, emergency
medical technician, paramedic, ambulance attendant, or other emergency
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responder who was engaged in the performance of official duties at the lime of

the offense, seven to 11 [SEVEN] years;
[(B) FOR MANSLAUGHTER AND THE CONDUCT

RESULTING IN THE CONVICTION WAS KNOWINGLY DIRECTED

TOWARDS A CHILD UNDER THE AGE OF 16, SEVEN YEARS;
(C) FOR MANSLAUGHTER AND THE CONDUCT

RESULTING IN THE CONVICTION INVOLVED DRIVING WHILE
UNDER THE INFLUENCE OF AN ALCOHOLIC BEVERAGE,
INHALANT, OR CONTROLLED SUBSTANCE, SEVEN YEARS;]
(3) if the offense is a second felony conviction, 10 to 14 [10] years;
(4) if the offense is a third felony conviction and the defendant is not
subject to sentencing under (1) of this section, 15 to 20 [15] years.

*Sec. 9. AS 12.55.125(d) is amended to read:
(d) Except as provided in (i) of this section, a defendant convicted of a class B

felony may be sentenced to a definite term of imprisonment of not more than 10 years,
and shall be sentenced to a definite term within the following presumptive ranges
[TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and does not involve
circumstances described in (2) of this subsection, one to three vears;

(2) if the offense is a first felony conviction, the defendant violated
AS 11.41.130, and the victim was a child under 16 vears of age, two to four vears;

(3) if the offense is a second felony conviction, four to seven [FOUR]

years;
(4) [(2)] if the offense is a third felony conviction, six to 10 [SIX]
years.
" Sec. 10. AS 12.55.125(e) is amended to read:
(e) Except as provided in (i) of this section, a defendant convicted of a class C

felony may be sentenced to a definite term of imprisonment of not more than five
years, and shall be sentenced to a definite term within the following presumptive

ranges [TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:
(1) if the offense is a first felony conviction and does not involve
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circumstances described in (4) of this subsection, zero to two years;
(2) if the offense is a second felony conviction, two to four [TWO

years;
(3) [(2)] if the offense is a third felony conviction, three to five

[THREE] years;
(4) [(2)] if the offense is a first felony conviction, and th" defendant

violated AS 08.54.720(a)(15). one to two vears [ONE YEAR].
*Sec. 11. AS 12.55.125(g) is amended to read:
(g) Ifa defendant is sentenced under (c), (d), (e) [(d)(1), (d)(2), (e)(1), (e)(2),
(e)(3)], or (i) of this section, except to the extent permitted under AS 12.55.155 *
12.55.175,
(1) imprisonment may not be suspended under AS 12.55.080;
(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) terms of imprisonment may not be otherwise reduced.

*Sec. 12. AS 12.55.125(i) is amended to read:

(i) A defendant convicted of
(1) sexual assault in the first degree or sexual abuse of a minor in the

first degree may be sentenced to a definite term of imprisonment of not more than 10
vearr and shall be sentenced to a definite term within the following presumptive
ranges [TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction and does not

involve circumstances described in (B) of this paragraph, eight to 12 [EIGHT]

years;
(B) if the offense is a first felony conviction and the defendant

possessed a firearm, used a dangerous instrument, or caused serious physical
injury during the commission of the offense, 12 to 16 [10] years;
(C) if the offense is a second felony conviction and does not
involve circumstances described in (D) of this paragraph. 15 to 20 [15] years;
(D) if the offense is a second felony conviction and the

defendant has a prior conviction for a sexual felony, 20 to 30 [20] years;
(E) if the offense is a third felony conviction and the defendant
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is not subject to sentencing under (F) of this paragraph or (/) of this section, 25

to 35 [25] years;
(F) if the offense is a third felony conviction, the defendant is

not subject to sentencing under (/) of this section, and the defendant has two

prior convictions for sexual felonies, 30 to 40 [30] years;
(2) attempt, conspiracy, or solicitation to commit sexual assault in the

first degree or sexual abuse of a minor in the first degree may be sentenced to a
definite term of imprisonment of not more than 30 years and shall be sentenced to a
definite term within the following presumptive ranges [TERMS], subject to

adjustment as provided in AS 12.55.155 - 12.55.175:
(A) if the offense is a first felony conviction and does not

involve circumstances described in (B) of this paragraph, five to eight [FIVE]

years;
(B) if tiie offense is a first felony conviction, and the defendant

possessed a firearm, used a dangerous instrument, or caused serious physical
injur)’ during the commission of the offense, 10 to 14 [10] years;

(C) if the offense is a second felony conviction and does not
involve circumstances described in (D) of this paragraph, 12 to 16 [10] years;

(D) if the offense is a second felony conviction and the
defendant has a prior conviction for a sexual felony, 15 to 20 [15] years;

(E) if the offense is a third felony conviction, does not involve
circumstances described in (F) of this paragraph, and the defendant is not

subject to sentencing under (!) of this section, 15 to 25 [15] years;
(F) if the offense is a third felony conviction, the defendant is

not subject to sentencing under () of this section, and the defendant has two

prior convictions for sexual felonies. 20 to 30 [20] years;
(3) sexual assault in the second degree, sexual abuse of a minor in the

second degree, unlawful exploitation of a minor, or distribution of child pornography
may be sentenced to a definite term of imprisonment of not more than 20 years and
shall be sentenced to a definite term within the following presumptive ranges

[TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:
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(A) if the offense is a first felony conviction, two to four
years;
IB] if the offense is a second felony conviction and does not

involve circumstances described in (C) [(B)] of this paragraph, five to eight

[FIVE] years;
(C) [(B)] if the offense is a second felony conviction and the

defendant has a prior conviction for a sexual felony, 10 to 14 [10] years;
(D) [(C)] if the offense is a third felony conviction, doe* not
involve circumstances described in (E) [(D)] of this paragraph, 10 to 14 [10]

years;
(E) [(D)] if the ofiense is a third felony conviction, and the

defendant has two prior convictions for sexual felonies, 15 to 20 [15] years;

(4) sexual assault in the third degree, incest, indecent exposure in the
first degree, possession of child pornography, or attempt, conspiracy, or solicitation to
commit sexual assault in the second degree, sexual abuse of a mil. -r in the second
degree, unlawful exploitation of a minor, or distribution of child pornography, may be
sentenced to a definite term of imprisonment of not more than 10 years and shall be
sentenced to a definite term within the following presumptive ranges [TERMS],
subjeci to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction, one to two
years;
IS) if the offense is a second felony conviction and does not

involve circumstances described in (C) [(b)] of this paragraph, two to five

[TWOQO] years;
(C) [(B)] if the offense is a second felony conviction and the

defendant has a prior conviction for a sexual felony, three to six [THREE]

years;
(D) [(C)] ifthe offense is a third felony conviction and does not

involve circumstances described in (E] [(D)] of this paragraph, three to six

[THR! £] years;
(E) [(D)] if the offense is a third felony conviction and the
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defendant has two prior convictions for sexual felonies, six to 10 [SIX] yf*ars.
* Sec. 13. AS 12.55.125 is amended by adding a new subsection to read:
(n) Inimposing a sentence within a presumptive range under (c), (d), (e), or (i)
of this section, the total term, made up of the active term of imprisonment plus any
suspended term of imprisonment, must fall within the presumptive range, and the
active term of imprisonment may not fall below the lower end of the presumptive
range.
* Sec. 14. AS 12.55.127(d) is amended by adding a new paragraph to read:
(4) "presumptive term™ means the middle of the applicable
presumptive range set out in AS 12.55.125.

* Sec. 15. AS 12.55.145(a) is amended to read:
(a) For purposes of considering prior convictions in imposing sentence under

(1) AS 12.55.125(c), (d), or (¢) Rd)(I), (d)(2), (e)(1), ORfeX?)].

(A) a prior conviction may not be considered if a period of 10
or more >ears has elapsed between the date of the defendant's unconditional
discharge on the immediately preceding offense and commission of the present
offens. unless the prior conviction was for an unclassified or class A felony;

(B) a conviction in this or another jurisdiction of an offense
having elements similar to those of a felony defined as such under Alaska law
at the time the offense was committed is considered a prior felony conviction;

(C) two or more convictions arising out of a single, continuous
criminal episode during which there was no substantial change in the nature of
the criminal objective are considered a single conviction unless the defendant
was sentenced to consecutive sentences for the crimes; offenses committed
while attempting to escape or avoid detection or apprehension after the
commission of another offense are not part of the same criminal episode or
objective;

(2) AS 12.55.125(7).
(A) a conviction in this or another jurisdiction of an offense

having elements similar to those of a most serious felony is considered a prior

most serious felony conviction;
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(B) commission of and conviction for offenses relied on as
prior most serious felony offenses must occur in the following order:
conviction for the first offense must occur before commission of the second
offense, and conviction for the second offense must occur before commission
of the offense for which the defendant is being sentenced,;

(3) AS 12.55.135(g),
(A) a prior conviction may not be considered if a period of five

or more years has elapsed between the date of the defendant's unconditional
discharge on the immediately preceding offense and commission of the present
offense unless the prior conviction was for an unclassified or class A felony;

(B) a conviction in this or another jurisdiction of an offense
having elements similar tc those of a crime against a person or a crime
involving domestic violence is considered a prior conviction;

(C) two or more convictions arising out of a single, continuous
criminal episode during which there was no substantial change in the nature of
the criminal objective are considered a single conviction unless the defendant
was sentenced to consecutive sentences for the crimes; offenses committed
while attempting to escape or avoid detection or apprehension after the
commission of another offense are not part of the same criminal episode or
objective;

(4) AS 12.55.125(i),
(A) a conviction in this or another jurisdiction of an offense

having elements similar to those of a sexual felony is a prior conviction for a

sexual felony;
(B) a felony conviction in another jurisdiction making it a

crime to commit any lewd and lascivious act upon a child under the age of 16
years, with the intent of arousing, appealing to. or gratifying the sexual desires
of the defendant or the victim is a prior conviction for a sexual felony;

(C) two or more convictions arising out of a single, continuous
criminal episode during which there was no substantial change in the nature of
the criminal objective are considered a single conviction unless the defendant
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was sentenced to consecutive sentences for the crimes; offenses committed
while attempting to escape or avoid detection or apprehension after the
commission of another offense are not part of the same criminal episode or

objective.
* Sec. 16. AS 12.55.155(a) is amended to read:
(a) Except as provided in (e) of this section, if [IF] a defendant is convicted

of an offense and is subject to sentencing under AS 12.55.125(c). (d), (e), or (i)
[AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), (e)(3), OR (i)] and

(1) the low end of the presumptive range [TERM1 is four years or
less, the court may impose anv sentence below the presumptive range [DECREASE
THE PRESUMPTIVE TERM BY AN AMOUNT AS GREAT AS THE
PRESUMPTIVE TERM] for factors in mitigation or may increase the active term of
imprisonment [PRESUMPTIVE TERM] up to the maximum term of imprisonment
for factors in aggravation;

(2) the I(> end of the presumptive range [TERM OF
IMPRISONMENT] is more than four years, the court may impose a sentence below
the presumptive range as long as the active term of imprisonment is not less than
50 percent of the low end of the presumptive range [DECREASE THE
PRESUMPTIVE TERM BY AN AMOUNT AS GREAT AS 50 PERCENT OF THE
PRESUMPTIVE TERM] for factors in mitigation or may increase the active term of
imprisonment [PRESUMPTIVE TERM] up to the maximum term of imprisonment

for factors in aggravation.

*Sec. 17. AS 12. .155(b) is amended to read:
(b) Sentences [SENTENCE INCREMENTS AND DECREMENTS] under

this section that are outside of the presumptive ranges set out in AS 12.55.125
shall be based on the totality of the aggravating and mitigating factors set out in (c)
and (d) of this section.

*Sec. 1S. AS 12.55.155(c) is amended to read:
(c) The following factors shall be considered by the sentencing court if

proven in accordance with this section, and mav allow imposition of a sentence
above the presumptive range [AND MAY AGGRAVATE THE PRESUMPTIVE
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TERMS] set out in AS 12.55.125:
(1) a person, other than an accomplice, sustained physical injury as a

direct result of the defendant's conduct;
(2) the defendant's conduct during the commission of the offense

manifested deliberate cruelty to another person;
(3) the defendant was the leader of a group of three or more persons

who participated in the offense;
(4) the defendant employed a dangerous instrument in furtherance of

the offense;

(5) the defendant knew or reasonably should have known that the
victim of the offense was particularly vulnerable or incapable of resistance due to
advanced age, disability, ill health, or extreme youth or was for any other reason
substantially incapable of exercising normal physical or mental powers of resistance;

(6) the defendant's conduct created a risk of imminent physical injury
to three or more persons, other than accomplices;

(7) a prior felony conviction considered for the purpose of invoking a
[THE] presumptive range under [TERMS OF] this chapter was of a more serious

class of offense than the present offense;
(8) the defendc. s prior criminal history includes conduct involving

aggravated or repeated instances of assaultive behavior;

(9) the defendant knew that the offense involved more than one victim:

(10) the conduct constituting the offense was among the most serious
conduct included in the definition of the offense;

(11) the defendant committed the offense under [PURSUANT TO] an
agreement that the defendant either pay or be paid for the commission of the offense,

and the pecuniary incentive was beyond that inherent in the offense itself;
(12) the defendant was on release under AS 12.30.020 or 12.30.040 for

another felony charge or conviction or for a misdemeanor charge or conviction having

assault as a necessary element;
(13) the defendant knowingly directed the conduct constituting the

offense at an active officer of the court or at an active or former judicial officer,
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prosecuting attorney, law enforcement officer, correctional employee, fire fighter,
emergency medical technician, paramedic, ambulance attendant, or other emergency
responder during or because of the exercise of official duties;

(14) the defendant was a member of an organized group of five or
more persons, and the offense was committed to further the criminal objectives of the
group;

(15) the defendant has three or more prior felony convictions;

(16)  the defendant's criminal conduct was designed to obtain
substantial pecuniary gain and the risk of prosecution and punishment for the conduct
is slight;

(17) the offense was one of a continuing series of criminal offenses
committed in furtherance of illegal business activities from which the defendant
derives a major portion of the defendant's income;

(18) the offense was a felony
(A) specified in AS 11.41 and was committed against a spouse,

a former spouse, or a meml ,’x of the social unit made up of [COMPRISED
OF] those living together in the same dwelling as the defendant;

(B) specified in AS 11.41.410 - 11.41.458 and the defendant
has engaged in the same or other conduct prohibited by a provision of
AS 11.41.410 - 11.41.460 involving the same or another victim; or

(C) specified in AS 11.41 that is a crime involving domestic
violence and was committed in the physical presence or hearing of a child
under 16 years of age who was, at the time of the offense living within the
residence of the victim, the residence of the perpetrator, or the residence where
the crime involving domestic violence occurred;

(19) the defendant’s prior criminal history includes an adjudication as a
delinquent for conduct that would have been a felony if commitied by an adult;
(20) the defendant w'as on furlough under AS 33.30 or on parole or

probation for another felony charge or conviction that would be considered a prior

felony conviction under AS 12.55.145(a)(1)(B);
(21) the defendant has a criminal history of repeated instances of
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conduct violative of criminal laws, whether punishable as felonies or misdemeanors,
similar in nature to the offense for which the defendant is being sentenced under this

section;
(22) the defendant knowingly directed the conduct constituting the

offense at a victim because of that person's race, sex, color, creed, physical or mental

disability, ancestry, or national origin;
(23) the defendant is convicted of an offense specified in AS 11.71 and

(A) the offense involved the delivery of a controlled substance
under circumstances manifesting an intent to distribute the substance as part of

a commercial enterprise; or
(B) at the time uf the conduct resulting in the conviction, the

defendant was caring for or assisting in the care of a child under 10 years of
age;
(24) the defendant is convicted of an offense specified in AS 11.71 and
the offense involved the transportation of controlled substances into the state;
(25) the defendant is convicted of an offense specified in AS 11.71 and

the offense involved large quantities of a controlled substance;

(26) the defendant is convicted of an offense specified in AS 11.71 and
the offense involved the distribution of a controlled substance that had been
adulterated with a toxic substance;

(27) the defendant, being 18 years of age or older,
(A) is legally accountable under AS 11.16.110(2) for the

conduct of a person who, at the time the offense was committed, was under 18

years of age and at least three years younger than the defendant; or
(B) is aided or abetted in planning or committing the offense by

a person who, at the time the offense was committed, was under 18 years of

age and at least three years younger than the defendant;
(28) the victim of the offense is a person who provided testimony or

evidence related to a prior offense committed by the defendant;
(29) the defendant committed the offense for the benefit of, at the

direction of, or in association with a criminal street gang;
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(30) the defendant is convicted of an offense specified in AS 11.41.410
- 11.41.455. and the defendant knowingly supplied alcohol or a controlled substance to
the victim in furtherance of the offense with the intent to make the victim
incapacitated; in this paragraph, "incapacitated" has the meaning given in
AS 11.41.470i

(33 > the defendant's prior criminal history includes convictions for
five or more crimes in this or another jurisdiction that are class A misdemeanors
under the law of this state, or having elements similar to a class A misdemeanor;
two or more convictions arising out of a single continuous episode arc considered
a single conviction; however, an offense is not a part of a continuous episode if
committed while attempting to escape or resist arrest or if it is an assault upon a
uniformed or otherwise clearly identified peace officer; notice and denial of
convictions are governed bv AS 12.55.145(h), (c), and (d).

* Sec. 19. AS 12.55.155(d) is amended to read:
(d) The following factors shall be considered by the sentencing court if

proven in accordance with this section, and mav allow imposition of a sentence
below the presumptive range [AND MAY MITIGATE THE PRESUMPTIVE

TERMS] set out in AS 12.55.125:
(1) the offense was principally accomplished by another person, and
the defendant manifested extreme caution or sincere concern for the safety or well-

being of the victim;
(2) the defendant, although an accomplice, played only a minor role in

the commission of the offense;
(3) the defendant committed the offense under some degree of duress,

coercion, tlireat, or compulsion insufficient to constitute a complete defense, but that

[WHICH] significantly affected the defendant's conduct;

(4) the conduct of a youthful defendant was substantially influenced by
another person more mature than the defendant;

(5) the conduct of an aged defendant was substantially a product of

physical or mental infirmities resulting from the defendant's age;
(6) in a conviction for assault under AS 11.41.200 - 11.41.220, the
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defendant acted with serious provocation from the victim;
(7) except in the case of a crime defined by AS 11.41.410 - 11.41.470,
the victim provoked the crime to a significant degree;
(8) [REPEALED
(9)] the conduct constituting the offense was among the least serious
conduct included in the definition of the offen;e;
{9} [(10)] before the defendant knew that the criminal conduct had
been discovered, the defendant fully compensated or made a good faith effort to fully
compensate the victim of the defendant's criminal conduct for any damage or injury

sustained,;
(10) [(11)] the defendant was motivated to commit the offense solely

by an overwhelming compulsion to provide for emergency necessities for the

defendant's immediate famdy;
(11) [(12)] the defendant assisted authorities to detect, apprehend, or

prosecute other persons who committed an offense;

(12) [(13)] the facts surrounding the commission of the offense and
any previous offenses by the defendant establish that the harm caused by the
defendant's conduct is consistently minor and inconsistent with the imposition of a

substantial period of imprisonment;
(13) [(14)] the defendant is convicted of an offense specified in

AS 11.71 and the offense involved small quantities of a controlled substance;

(14) [(15)] the defendant is convicted of an offense specified in
AS 11.71 and the offense involved the distribution of a controlled substance, other
than a schedule 1A controlled substance, to a personal acquaintance who is 19 years of

age or older for no profit;
(15) [(16)] the defendant is convicted of an offense specified in

AS 11.71 and the offense involved the aossession of a small amount of a controlled

substance for personal use in the defendant's home;
(16) [(17)] in aconvictionfor assaultor attempted assault or for

homicide or attempted homicide, the defendant acted in response to domestic violence
perpetrated by the victim against the defendant and the domestic violence consisted of
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aggravated or repeated instances of assaultive behavior.

* See. 20. AS 12.55.155(e) is amended to read:
(c) If a factor in aggravation is a necessary element of the present offense, or

requires the imposition of a sentence within the presumptive range [TERM] under
AS 12.55.125(c)(2), that factor may not be used to impose a sentence above the high
end of [AGGRAVATE] the presumptive range [TERM], If a factor in mitigation is
raised at trial as a defense reducing the offense charged to a lesser included offense,
that factor may not be used to impose a sentence below the low end of [MITIGATE

the presumptive range [TERM].

*Sec. 21. AS 12.55.155(f) is amended to read:
(f) 1f the state seeks to establish a factor in aggravation at sentencing

(1) under (c)(7), (8), (12), (15), (19), (20), (21), or (31) of this
section, or if the defendant seeks to establish a factor in mitigation at sentencing,
written notice must be served on the opposing party and filed with the court not later
than 10 days before the date set for imposition of sentence; the factors [ FACTORS]
in aggravation listed in this paragraph, and factors in mitigation must be established
by clear and convincing evidence before the court sitting without a jury; all [. ALL]
findings must be set out with specificity*

(2) other than one listed in (1) of this subsection, the factor shall he
presented to a trial jurv under procedures set bv the court, unless the defendant
waives trail by jury, si.,>ulatcs to the existence of the factor, or consents to have
the factor proven under procedures set out in (1) of this subsection; a factor in
aggravation presented to a jury is established if proved hcvond a reasonable
doubt; written notice of the intent to establish a factor in aggravation must be
served on the defendant and filed with the court

(A) 10 davs before trial, or at another time specified by the
court;

(B) within 48 hours, or at a time specified bv the court, if
the court instructs the jury about the option to return a verdict for a lesser

included offense: or
(C) five davs before entering a plea that results in a finding
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of guilt, or at another time specified bv the court

*Sec. 22. AS 12.55.165(a) is amended to read:

(a) If the defendant is subject to sentencing under AS 12.55.125(c), (d). (e), or
(j] [AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), (e)(3), OR (i)] and the court finds by
clear and convincing evidence that manifest injustice would result from failure to
consider relevant aggravating or mitigating factors not specifically included in
AS 12.55.155 or from imposition of a sentence within the presumptive range
[TERM], whether or not adjusted for aggravating or mitigating factors, the court shall
enter findings and conclusions and cause a record of the proceedings to be transmitted

to a three-judge panel for sentencing under AS 12.55.175,

*Sec. 23. AS 12.55.175(b) is amended to read:
(b) Upon receipt of a record of proceedings under AS 12.55.165, the three-

judge panel shall consider all pertinent tiles, records, and transcripts, including the
findings and conclusions of the judge who originally heard the matter. The panel may
hear oral testimony to supplement the record before it. If the panel supplements the
record, the panel shall permit the victim to testify before the panel.If the panelfinds
that manifest injustice would result from failure to consider relevantaggravating or
mitigating factors not specifically included in AS 12.55.155 or from imposition of a
sentence within the presumptive range [TERM], whether or not adjusted for
aggravating or mitigating factors, it shall sentence the defendant in accordance with
this section. If the panel does not find that manifest injustice would result, it shall
remand the case to the sentencing court, with a written statement of its findings and
conclusions, for sentencing under AS 12.55.125.

* See. 24. AS 12.55.175(e) is amended to read:
(e) If the three-judge panel determines under (b) of this section that manifest

injustice would result from imposition of a sentence within the presumptive range
[TERM] and the panel also finds that the defendant has an exceptional potential for
rehabilitation and thai a sentence of less than the presumptive range [TERM] should
be imposed because of the defendant's exceptional potential for rehabilitation, the

panel
(1) shall sentence the defendant within [TO] the presumptive range

-18-

56( )
New Text: Underlined [DELETED TEXT BRACKETED]



12
13
14
15
16
17
18
19
20
21
22
23
24
25
25
27
28
29
30
3l

WORK DRAFT WORK DRAFT 24-LS0308VI

[TERM] required under AS 12.55.125 or as permitted under AS 12.55.155;
(2) shall order the defendant under AS 12.55.015 to engage in

appropriate programs of rehabilitation; and

(3) may provide that the defendant is eligible for discretionary parole
under AS 33.16.090 during the second half of the sentence imposed under this
subsection if the defendant successfully completes all rehabilitation programs ordered
under (2) of this subsection.

* Sec. 25. AS 12.55.185 is amended by adding a new paragraph to read:
(18)  ™active term of imprisonment” has the meaning given in

AS 12.55.127.
* Sec. 26. AS 33.05.070 is amended by adding new subsections to read:

(c) At any time within the probation period, a police officer certified by the
Alaska Police Standards Council may detain a probationer if the police officer has
reasonable suspicion that the probationer has recently violated or may imminently
violate i probation condition relating to one of the topics set out in (d) of this section.
The police officer may also arrest the probationer without a warrant if the police
officer has probable cause to believe that the probationer has violated a probation
condition relating to one of the topics set out in (d) of this section.

(d) The conditions that permit a police officer to detain or arrest a probationer
or parolee without a warrant under AS 33.16.240 and (c) of this section ar those
conditions imposed by the court, or the parole board, relating to

(1) geographic limitations on the probationer's movements;
(2) possessing or consuming controlled substances under state or

federal law:
(3) possessing firearms;
(4) possessing or consuming alcoholic beverages, or being in a place

where they are sold or served,
(5) operating or driving a motor vehicle; or
(6) other conduct that creates an imminent public danger or threatens

serious harm to persons or property.
*Sec. 27. AS 33.16.085(a) is amended to read:

-19- CSSB 56( )
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(a) Notwithstanding a presumptive, mandatory, or mandatory minimum term

or sentence a prisoner may be serving or any restriction on parole eligibility under
AS 12.55, a prisoner who is serving a term of at least 181 days, may. upon application
by die prisoner or the commissioner, be released by the board on special medical
parole if the board determines that

(1)  the prisoner has not been convicted of an offense under
AS 11.41.410 - 11.41.425 or 11.41.434 - 11.41.438 and the prisoner is severely
medically or cognitively disabled as certified in writing by a physician licensed under
AS 08.64

(2) areasonable probability exists tl
(A) the prisoner will live and remain at liberty without

violating any laws or conditions imposed by the board;
(B) Dbecause of the prisoner's severe medical or cognitive

disability, the prisoner will not pose a threat of harm to the public if released

on parole; and
(C) release of the prisoner on parole would not diminish the
seriousness of the crime;
(3) the prisoner
(A) was not suffering from the severe medical or cognitive
disability at the time the prisoner committed the offense or parole or probation
violation for which the prisoner is presently incarcerated; or
(B) was suffering from the severe medical or cognitive
disability at the time the prisoner committed the offense or parole or probation
violation for which the prisoner is presently incarcerated and the medical or
cognitive disability has progressed so that the likelihood of the prisoner's
committing the same or a similar offense is low;
(4) the care and supervision that the prisoner requires can be provided
in amore medically appropriate or cost-effective manner than by the department:
(5) the prisoner is incapacitated to an extent that incarceration does not

iImpose significant additional restrictions on the prisoner;
(6) the prisoner is likely to remain subject to the severe medical or

-20-
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cognitive disability throughout the entire period of parole or to die and there is no
reasonable expectation that the prisoner's medical or cognitive disability will improve

noticeably; and
(7) an appropriate discharge plan has been formulated that addresses

basic life domains of the prisoner, including care coordination, housing, eligibility for
public benefits, and health care, including necessary medication.

*Sec. 28. AS 33.16.090 is repealed and reenacted to read:
See. 33.16.090. Eligibility' for discretionary parole and minimum terms to

be served, (a) A prisoner sentenced to an active term of imprisonment of at least 181
days may, in the discretion of the board, be released on discretionary parole if the
prisoner has served the amount of time specified under (b) of this section, except that
(1) aprisoner sentenced to one or more mandatory 99-year terms under
AS 12.55.125(a) or one or more definite terms under AS 12.55.125(/) is not eligible

for consideration for discretionary parole;
(2) a prisoner is not eligible for consideration of discretionary parole if

made ineligible by order of a court under AS 12.55.115;

(3) a prisoner imprisoned under AS 12.55.086 is not eligible for
discretionary parole unless the actual term of imprisonment is mere than one year.

(b) A prisoner eligible under (a) of this section who is sentenced

(1) to a single sentence under AS 12.55.125(a) or (b) may not be
released on discretionary parole until the prisoner has served the mandatory minimum
term under AS 12.55.125(a) or (b), one-third of the active term of imprisonment
imposed, or any term set under AS 12.55.115, whichever is greatest;

(2) to asingle sentence within or below a presumptive range set out in
AS 12.55.125(c), (d)(2) - (4), (e)(3) and (4), or (i), and has not been allowed by the
three-judge panel under AS 12.55.175 to be considered for discretionary parole
release, may not be released on discretionary parole until the prisoner has served the
term imposed, less good time earned under AS 33.20.010;

(3) to asingle sentence under AS 12.55.125(c), (d)(2) - (4), (e)(3) and
(4), or (i), and has been allowed by the three-judge panel under AS 12.55.175 to be
considered for discretionary parole release during the second half of the sentence, may
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not be released on discretionary parole until
(A) the prisoner has served that portion of the active term o

imprisonment required by the three-judge panel; and
(B) in addition to the factors set out in AS 33.16.100(a), tin
board determines that
(i)  the defendant has successfully completed all
rehabilitation programs ordered by the three-judge panel that were
made available to the prisoner; and
(i) the prisoner would not constitute a danger to the
public if released on parole;
(4) to asingle enhanced sentence under AS 12.55.155(a) that is above
the applicable presumptive range, may not be released on discretionary parole until the

prisoner has served the greater of the following:
(A) an amount of time, less good time earned under

AS 33.20.010, equal to the upper end of the presumptive range plus one-fourth
of the amount of time above the presumptive range; or
(B) any term set under AS 12.55.115;

(5) to asingle sentence under any other provision of law, may not be
released on discretionary parole until the prisoner has served at least one-fourth of the
active term of imprisonment, any mandatory minimum sentence imposed under any
provision of law. or any term set under AS 12.55.115, whichever is greatest;

(6) to concurrent sentences, may not be released on discretionary

parole until the prisoner i.ac served the greatest of
(A) any mandatory minimum sentence or sentences imposed

under any provision of law;

(B) any term set under AS 12.55.115; or

(C) the amount of time that is required to be served under (1) -
(5) of this subsection for tue sentence imposed for the primary crime, had that

been the only sentence imposed;

(7) to consecutive or partially consecutive sentences, may not be

released on discretionary parole until the prisoner has served the greatest of

5B56( ) 2.
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(A) the composite total of any mandatory minimum sentence or

sentences imposed under any provision of law, including AS 12.55.127;

(B) any term set under AS 12.55.115; or
(C) the amount of time that is required to be served under (1)

(5) of this subsection for the sentence imposed for the primary crime, had tha

been the only sentence imposed, plus one-quarter of the composite total of thi

active term of imprisonment imposed as consecutive or partially consecutivi
sentences imposed for all crimes other than the primary crime.

(c) As used in this section,

(1)  “active term of imprisonment™ has the meaning given ir
AS 12.55.185;
(2) "primary crime™ has the meaning given in AS 12.55.127.
*Sec. 29. AS 33.16.100 is amended by adding a new subsection to read:

(e) If the parole board considers an application for discretionary parole, and
denies parole because the prisoner does not meet the standards in (a) of this section,
the board may make a prisoner ineligible for further consideration of discretionary
parole, or may require that additional time be served before the prisoner is again
eligible for consideration for discretionary parole.

* Sec. 30. AS 33.16.240(c) is amended to read:
(c) In addition to the powers granted to a police officer under (g) of this

.section, a [A] parole officer may, without a warrant, arrest a parolee for a violation of
parole only if there is danger to the public, if there is a likelihood that the parolee will
flee, or if the parolee committed a crime in the presence of the parole officer.

*Sec. 31. AS 33.16.240 is amended by adding a new subsection to read:

(g) At any time within the period of parole supervision, a police officer
certified by the Alaska Police Standards Council may detain a p.'irolee if the officer
has reasonable suspicion that the person has recently violated or may imminently
violate a parole condition relating to one of the topics set out in AS 33.05.070(d). The
officer may also arrest the parolee without a warrant if the officer has probable cause

to believe that the person has violated a parole condition relating to one of the topics
set out in AS 33.05.070(d).

23 CSSB 56( )
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* Sec. 32. AS 12.55.125(k); AS 33.16.100(c), and 33.16.100(d) are repealed.
* Sec. 33. The uncodified law of the State of Alaska is amended by adding a new section to
read:

APPLICABILITY. Sections 1, 4, 6, 26, and 29-31 of this Act apply to offenses
committed before, on, or after the effective date of this Act. Sections 2, 3, 5, 7 25, and 27 -
28 of this Act apply to offenses committed on or after the effective date of this Act.
References to prior offenses or convictions in secs. 8-21 of this Act include offenses
committed before, on, or after the effective date of tIfts'T ar™'>" A

* Sec. 34. This Act takes effect July 1, 2005/

CSSB 56( ) 2n
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2005 LEGISLATIVE SESSION BIIVer*_on: CSSB 56(JUD)
(S) Publish Date: 1/21/05

Revision Date/Time (Note if correction): Dept Affected: LAW
Title "An Act relating to the content of indictments, "RDU CRIMINAL
sentencing, probation, and parole..." Component CDCO

Sponsor Senator Therriault

Requester Senate Judiciary Component No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 ]
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 00 00 0.0 00 0.0 00

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( H Z

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this oill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYsIs:  (Attach a separate page if necessary)

This bill modifies the laws governing the presumptive sentencing ol felony offenders in Alaska, in response
to Blakely v. Washington, a decision by the U.S. Supreme Court announced in June 2004. By careful
amendment of Alaska's sentencing lav/s this legislation seeks to avoid the worst consequences of Blakely,
which could preventjudges from considering all relevant factors in sentencing and causing undue

complications in the criminal justice process. The Department of Law does not anticipate a fiscal impact

from passage of this legislation.

Prepared by: Kathryn A. Daughhetee, Director Phone 465-5427
Division Administrative Services Date/Time 1/14/0511:13 AM

roved by:  Kathryn Daughhetee for Gregg D enkes. Attorney General Date ,/14/2005
f\Sany . Depar%/tnrmnt gfLaw & Y
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STATE

FISCAL NOTE

OF ALASKA

2005 LEGISLATIVE SESSION

Title

procedure, criminal sentence”, and probation and parole

Sponsor

Requester

An Act relatino to criminal aw and

Senators Therriault, Seekins
Senate Judiciary

Expenditures/Revenues

Ni ,e: Amounts do not include inflation unless otherwise noted below.

FY 2007

OPERATING EXPENDITURES FY 2006
Personal Services 0.0
Travel 0.0
Contractual 0.0
Supplies 0.0
Equipment 0.0
Land & Structures 0.0
Grants & Claims 0.0
Miscellaneous 0.0
TOTAL OPERATING 0.0
CAPITAL EXPENDITURES 0.0
CHANGE IN REVENUES ( ) 0.0
FUND SOURCE
1002 Federal Receipts 0.0
1003 GF Match 0.0
1004 GF 0.0
1005 GF/Proc m Receipts 0.0
1137 GF/Mental Health 0.0
Other (Specify Type--Do not abbreviate) 0.0
OTAL 0.0

Estimate

of any current year (FY2005) cost:

0.0
0.0
0.0
0.0
0.0
00
0.0

0.0
0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0
0.0

0.0

Fiscal Note Number
Bill Version:
(S) Publish Date:

CSSB 56(JUD)
1/21/05

Corrections
RDU Institutional Facilities

Component Institution Director's Office

Component No. 1381

(Thousands of Dollars)

Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS

Full-time
Part-time

Temporary

ANALYSIS:

(Attach a separate page if necessary)

FY 2008  FY 2009  FY 2010  FY 2011
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0
0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 00 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
00 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0

0 0

0 0

0 0 0

SB56 modifies state law governing the presumptive sentencing of felony offenders in Alaska, in response

to the United States Supreme Court decision, Blakely v. Washington.
Alaska's sentencing laws to avoid the worst consequences of Blakely, which could make it difficult for

The legislation proposes to amend

judges to consider all relevant factors in sentencing, causing complications throughout the criminal justice

process.

process and not the end result of felony sentences; therefore the legislation will have a negligible, if any,

effect on the length of sentences imposed. The Department of Corrections does not anticipate a fiscal

The modified presumptive sentencing structure proposed in SB56 primarily will impact the

impact to the Division of Institutions from the passage of this legislation.

Prepared
Division

Approved by:

Agency

by: Sharleen Griffin, Acting Director

Phone 465-4641

Administrative Services

Portia Parker, Deputy Commissioner

Date/Time 1/18/05 8:26 AM

Date 1/18/2005

Department of Corrections

(R 932G
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill Version: CSSB 56(JUD)
(S) Publish Dete. 121/05

Revision Date/Time (Note if correction): Dept. Affected Corrections

Title An Act relating to criminal law... RDU Probation and Parole

procedure, criminal sentences, and probation and parole Component Probation and Parole Directors Ofc
Sponsor Senators Thernault, Seekins

Requester Senate Judiciary Component No. 2684

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

OPERATING EXPENDITURES FY 2006
Personal Services 0.0 0.0 00 0.0 0.0 0.0
Travel 00 00 0.0 0.0 00 0.0
Contractual 0.0 00 0.0 00 0.0 00
Supplies 0.0 00 0.0 0.0 00 0.0
Equipment 0.0 00 00 00 0.0 0.0
Land & Structures 00 00 0.0 0.0 00 00
Grants & Claims 00 00 00 00 00 00
Miscellaneous 0.0 00 00 0.0 00 00
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES 0.0 0.0 0.0 .00, 0.0 0.0
CHANGE INREVENUES ( 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 00 0.0 o.C 0.0 0.0
1003 GF Match 00 00 00 00 00 00
1004 GF 00 00 00 00 00 00
1005 GF/Program Receipts 0.0 00 0.0 00 00 00
1037 GF/Mental Health 00 00 00 0.0 00 00
Other (Specify Type-Do not abbreviate) 00 00 0.0 00 0.0 00
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost:
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYsIs:  (Attach a separate page it necessary)

SB56 modifies state law governing the presumptive sentencing of felony offenders in Alaska, in response
to the United States Supreme Court decision, Blakely v. Washington. The legislation proposes to amend
Alaska's sentencing laws to avoid the worst consequences of Blakely. .hich could make it difficult for
judges to consider all relevant factors in sentencing, causing complications throughout the criminal justice
process. The modified presumptive sentencing structure proposed in SB56 primarily will impact the
process and not the end result of felony sentences: therefore the legislation will have a negligible, if any,

effect on the length of sentences imposed. The department also is unable to predict with any accuracy the

future actions judges may or may not take regarding probation supervision, thus itis unknown whether the

changes proposed in the legislation will have any impact on probation services.

Phone 465-4641

Prepared by: Sharleen Griffin. Acting Director
Date/Time 1/18/05 12:57 PM

Division Administrative Services

Approved by: Portia Parker, Deputy Commissioner Date 1/18/2005

Agency Department of Corrections
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FISCAL NOTE

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title An Act relating to content of indictments,
sentencing, probation and parole
Senators Therriault

Senate Finance

Sponsor
Requester

Expenditures/Revenues

Fiscal Note Number:
Bill \ersion:
(S) Publish Date:

Dept. AffectecL

CSSB 56<JUD)
1/21/05

Public Safety

'RDU Alaska State Troopers

Component AST Detachments

Component No. 2325

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING
ICAPITAL EXPENDITURES
CHANGE INREVENUES ( ) [
FUND SOURCE
1002 Federal Receipts
1003 GF MalL-n
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)
TOTAL
Estimate of any current year (FY2005) cost: 0.0

FY 2007

FY 2008 FY 2009 FY 2010 FY 2011

Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

Passage of this bill will have no fiscal impact on the Department of Public Safety. The expected increase in

the number of arrests for this violation can be handled by available staff. Provisions of this bill will help

enforce and insure that probationer's and parolee's are complying with their conditions. It also outlines a

reasonable standard for arrest of probation/parole violations.

Lieutenant Todd Sharp

Phone 907-269-4532

Prepared by:
Division Alaska Slate Troopers

Date/Time 1/21/05 9:06 AM

Approved by: - Commissioner Wiliam Tandeske

Date 1/21/2005

Agency Department of Public Safety
(Rl
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 5
2005 LEGISLATIVE SESSION Bl Version: CSSB 56(JUd7

(S) Publish Date: 1/21/05
Revision Date/Time (Note if correction): Dept. Affected; Administration
Title An Act relating to criminal law and procedure, RD'J Legal and Advocacy Services
sentencing, probation and parole Component Public Defender Agency
Sponsor Senators Therriault, Seekins
Requester SJUD Component No 1631
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING
[CAPITAL EXPENDITURES
ICHANGE INREVENUES T
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL

Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

This bill modifies the laws governing the presumptive sentencing of felony offenders in Alaska, in response
to Blakely v. Washington , a decision by the U.S. Supremo Court announced in June 2004. By careful
amendment of Alaska's sentencing laws this legislation seeks to avoid the worst consequences of Blakely,
which could prevent judges from considering all relevant factors in sentencing and causing undue
complications in the criminal justice process. The Committee does not anticipated a fiscal impact from

passage of this legislation.

Prepared by: Senate Judiciary Committee Phone
Division Date/Time 1/20/05 5:58 PM

Approved by:  Senate Judiciary Committee Date 1/20/2005
Agency
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Proposed Letter of Intent SB 56 January 17,2005

It is the Intent of the legislature in passing this bill to preserve the basic
structure of Alaska's presumptive sentencing system, which is designed
to avoid disparate sentences. With this bill the legislature sets out a
sentencing framework, subject tojudicial adjustment for statutory
aggravating or mitigating factors that are determined ina manner that is
constitutional under the decision of the U.S. Supreme Court in Blakely v.
Washington. The single, definite presumptive terms set out in current
law car unduly constrain the sentencing process, particularly under the
mane ties of BlcUcely v. Washington. Although the presumptive terms are
being leplaced by presumptive ranges, it is not the intent of this bill in
doing io to bring about an overall increase in th< amount of active
imprisonment for felony sentences. Rather, the bill is intended to give
judges the authority lo impose an appropriate sentence, with an
appropriate amount of probation supervision, by taking into account the

considerations set out in AS 12.55.005 and 12.55.015.
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SENATE BILL NO. 56
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY SENATORS THERRIAULT, Seekins

Introduced: 1/14/05
Referred: Judiciary, Finance

A BILL
FOR AN ACT ENTITLED
"An Act relating to criminal law and procedure, criminal sentences, and probation and

parole; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.40.100 is amended by adding a new subsection to read:
(c) An indictment that complies with this section and with applicable rules

adopted by the supreme court, is valid and need not specify aggravating factors set out

in AS 12.55.155.

*Sec. 2. AS 12.55.015(a) is amended to read:
(a) Except as limited by AS 12.55.125 - 12.55.175, the court, in imposing

sentence on a defendant convicted of an offense, may singly or in combination
(I) 1mpose a
(A)  line when authorized by law and as provided in

AS 12.55.035; or
(B) day fine when authorized by law and as provided in
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AS 12.55.036 if the court does not impose a term of periodic or continuous
imprisonment or place the defendant on probation;

(2) order the defendant to be placed on probation under conditions
specified by the court that may include provision for active supervision;

(3) impose a definite term of periodic imprisonment, but only if an
employment obligation of the defendant preexisted sentencing and continuous
incarceration would cause extreme hardship to the defendant’s ability to pay
fines or restitution:

(4) impose a definite term of continuous imprisonment;

(5) order the defendant to make restitution under AS 12.55.045;

(6) order the defendant to carry out a continuous or periodic program
of community work under AS 12.55.055;

(7) suspend execution of all or a portion of the sentence imposed under
AS 12.55.080;

(8) suspend imposition of sentence under AS 12.55.085;

(9) order the forfeiture to the commissioner of public safety or a
municipal law enforcement agency of a deadly weapon that was in the actual
possession of or used by the defendant during the commission of an offense described
in AS 11.41.AS 11.46. AS 11.56. or AS 11.61;

(10) order the defendant, while incarcerated, to participate in or
comply with the tuatment plan of a rehabilitation program mat is related to the
defendant’ offense or to the defendant's rehabilitation if the program is made available
to the defendant by the Department of Corrections;

(11) order the forfeiture to the state of a motor vehicle, weapon,
electronic communication device, or money or other valuables, used in or obtained
through an offense that was committed for the benefit of. at the direction of. or in
association with a criminal street gang;

(12) order the defendant to have no contact, either directly or
indirectly, with a victim or witness of the offense until the defendant is
unconditionally discharged.

Sec. 3. AS 12.55.025(i) is amended to read:

56 -2- SBO056A
New Text Underlined [DELETED TEXT BRACKETED]



LOCD\I(D()‘I-&OONH

B S

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

24-1.S0308\F

(1) Except as provided by AS 12.55.125(a)(3), [12.55.125(k).] 12.55.145(d),
12.55.155(f). and 12.55.165, the preponderance of the evidence standard of proof
applies to sentencing proceedings.

*Sec. 4. AS 12.55.055(d) is amended to read:
(d) The court may offer a defendant convicted of an offense the option of

performing community work in lieu of a sentence of imprisonment. Substitution of
community work shall be at a rate of eight hours for each day of imprisonment. A
court may not offer substitution of community work for any mandatory minimum
period of imprisonment or for any period within the (OF Aj presumptive range
[TERM | of imprisonment for the offense

*Sec. 5. AS 12.55.088(c) is amended to read:
(c) A [NO] sentence may not be reduced or modified so as to result in a term

of imprisonment that [WHICH] is lessthan the minimum [ORPRESUMPTIVE]
sentence or vntfain the presumptive rangerequired by lawfor the original sentence.
f2.55.100(a) is amended to read:
While ‘s probation and among the conditions of probation, the defendant
mav be required

(1) to pay a line in one or several sums;

(2) to make restitution or reparation to aggrieved parties for actual
damages or loss caused by the crime for which conviction was had. including
compensation to a victim that is a nonprofit organization for the value of labor or
goods provided by vo untecis if the labor or goods were necessary to alleviate or
mitigate the effects of the defendant's crime;

(3) to provide for the support of any persons for whose support the
defendant is legally responsible;

(4) to perform community work in accordance with AS 12.55.055;

(5) to participate in or comply with the treatment plan of an inpatient
or outpatient rehabilitation program specified by either the court or the defendant's
prol .tun officer that is related to the defendant's offense or to the defendant's

rehabilitation; [AND]
(6) to satisfy the screening, evaluation, referral, and program

SB0056A 3 SB 56
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1 requirements of an agency authorized by the court to make referrals for rehabilitah”x.
2 treatment or to provide rehabilitative treatment; and

3 (7) if ordered bv the court, to abide bv additional conditions of
4 probation imposed by the defendant's probation officepran additional condition
5 imposed by the probation officer must be provided in writing to the defendant;
6 the additional condition is binding upon delivery until modified bv the court; this
7 paragraph does not require written notice of conditions relating to the day-to-day
8 management of probationer, in which probation officers direct the activities of
9 probationers to implement existing eourf-imposed conditions

10 *Sec. 7. AS 12.55.120 isamended by adding a new subsection to read:

il (c) A sentence reviewed by the appellate court under this section and
12 AS 22.07.020. or by the superior court under AS 22.10.020, or a sentence reviewed by |
13 petition accepted under court rules, may not be reversed asjexcessive,) and thet
14 sentencing court is not required to make specific findings, if the sentence is within an
15 applicable presumptive range set out in AS 12.55.125, or is a consecutive or partially
16 consecutive sentence imposed in accordance with the minimum sentences set out in
17 AS 12.55.127.

18 *Sec. H AS 12.55.125(c) is amended to read:

19 (c) Except as provided in (i) of this section, a defendant convicted of a class A
20 felony may be sentenced to a definite term of imprisonment of not more than 20 years,
21 and shall be sentenced to a definite term within the following presumptive ranges
22 | TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:
23 (I) if the offense is a first felony conviction and does not involve
24 circumstances described in (2) of this subsection, five to eight [FIVE] years:
25 (2) ifthe offense is a first felony conviction
26 [(A) OTHER THAN FOR MANSLAUGHTER] and the
27 defendant po*.sessed a fireaim, used a dangerous instrument, or caused serious
28 physical injury or death during the commission of the offense, or knowingly
29 directed the conduct constituting the offense at a uniformed or otherwise
30 clearly identified peace officer, fire fighter, correctional employee, emergency
31 medical technician, paramedic, ambulance attendant, or other emergency

SB 56 -4 SB0056A
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responder who was engaged in the performance of official duties at the time of

the offense, seven to eleven [SEVEN] years;

[(B) FOR MANSLAUGHTER AND THE CONDUCT

RESULTING IN THE CONVICTION WAS KNOWINGLY DIRECTED

TOWARDS A CHILD UNDER THE AGE OF 16. SEVEN YEARS;

(C) FOR MANSLAUGHTER AND THE CONDUCT

RESULTING IN THE CONVICTION INVOLVED DRIVING WHILE

UNDER THE INFLUENCE OF AN ALCOHOLIC BEVERAGE.

INHALANT. OR CONTROLLED SUBSTANCE. SEVEN YEARS;]

(3) ifthe offense isa second felony conviction, 10 to 14 [10] years;
(4) if the offense is a third felony conviction and the defendant is not
subject to sentencing under ([) of this section. 15 to 20 115] years.
*Sec. 9. AS 12.55.125(d) is amended to read:

(d) Except as provided in (i) of this section, a defendant convicted of a class B
felony may he sentenced to a definite term of imprisonment of not more than 10 years,
and shall be sentenced to a definite term within the following presumptive ranges
[TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if the offense is a first feionv conviction and does not involve
circumstances described in (2) of this subsection, one to three vears;

(2) if the offense is a first feionv conviction, the defendant violated
AS 11.41.130, and the victim was a child under 16 vears of age, two to four years;

Ol ifthe offense is a second felony conviction, four to seven [FOUR]
years,

(4) [(2)] if the offense is a third felony conviction, six to ten |SIX]
years.

*Sec. 10. AS 12.55.125(e) is amended to read:
(e) Except as provided in (i) of this section, a defendant convicted of a class C

felony may be sentenced to a definite term of imprisonment of not more than five
years, and shall be sentenced to a definite term within the following presumptive
ranges ITERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(I) if the offense is a first felony conviction and does not involve
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circumstances described in (4) of this subsection, zero to two years;

years;

(2) if the ofTense is a second felony conviction, two to four [TWO]

(3) [(2)] if the ofTense is a third felony conviction, three to five

[THREE] years;

(4) |(3)] if the offense is a first felony conviction, and the defendant

violated AS 08.54.720(a)(15). one to two vears [ONE YEAR].
* Sec. 11. AS 12.55.125(g) is amended to read;

(g) If a defendant is sentenced under (c). (d). (e) 1(d)(1). (d)(2), (e'M), (c)(2),

(e)(3)], or (i) of this section, except to the extent permitted under AS 12.55.155 -
12.55.175.

(1) imprisonment may not be suspended under AS 12.55.080;
(2) imposition of sentence may not be suspended under AS 12.55.085;
(3) terms of imprisonment may not be otherwise reduced.

* See. 12. AS 12.55.125(i) is amended to read:

(i) A defendant convicted of

(1 sexual assault in the first degree or sexual abuse of a minor in the

first degree may be sentenced to a definite term of im ‘isonment of not more than 40
years and shall be sentenced to a definite term within the following presumptive
ranges [TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

SB 56

(A) if the offense is a first felony conviction and does not
involve circumstances described in (B) of this paragraph, eight to twelve

[EIGHT] years;

(B) ifthe offense is a first felony conviction and the defendant
possessed a firearm, used a dangerous instrument, or caused serious physical
injury during the commission of the ofTense. 12 to 16 [10] years;

(C) if the offense is a second felony conviction and does not
involve circumstances described in (D) of this paragraph, 15 to 20 [15] years;

(D) if the offense is a second felony conviction and the
defendant has a prior convk >n for a sexual felony, 20 to 30 [20] years;

(E) ifthe offense is a third felony conviction and the defendant

6 SBO056A
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Is not subject to sentencing under (F) of this paragraph or (/) of this section, 25

to 35 [25] years;

(F) if the offense is a third felony conviction, the defendant is
not subject to sentencing under (/) of this section, and the defendant has two

prior convictions for sexual felonies, 30 to 40 [30] years;

(2) attempt, conspiracy, or solicitation to commit sexual assault in the

first degree or sexual abuse of a minor in the first degree may be sentenced to a
definite term of imprisonment >pnot more than 30 years and shall be sentenced to a
definite term within the following presumptive ranges [TERMS], subject lo

adjustment as provided in AS 12.55,155 - 12.55.175:
(A) if the offense is a first felony conviction and does not

involve circumstances described in (B) of this paragraph, five to eight [FIVE]

years;

(B) ifthe offense is a first felony conviction, and the defendant

possessed a firearm, used a dangerous instrument, or caused serious physical

injury during the commission of the ofTense. 10 to 14 110] years;

(C) if the ofTense is a second felony conviction and does not

involve circumstances described in (D) of this paragraph. 12 to 16 [10] years;
(D) if the offense is a second felony conviction and the

defendant has a prior conviction for a sexual felony, 15 to 20 [15] years:
(E) if the ofTense is a third felony conviction, does not involve

circumstances described in (F) of this paragraph, and the defendant is not

subject to sentencing under (/) of this section, 15 to 25 115] years;

(F) if the offense is a third felony conviction, the defendant is
not subject to sentencing under (/) of this section, and the defendant has two

prior convictions for sexual felon

(3) sexual assault in the second degree, sexual abuse of a minor in the

ies, 20 to 30 [20] years;

second degree, unlawful exploitation of a minor, or distribution of child pornography
may be sentenced to a definite term of imprisonment of not more than 20 years and
shall be sentenced to a definite term within the following presumptive ranges

ITERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175;
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(A if the offense is a first feionv conviction, two to four
vears;

im if the offense is a second felony conviction and docs not
involve circumstances described in (C] [(B)) of this paragraph, five to eight

[FIVE] years;
(CI[(B)] if the offense is a second felony conviction and the

defendant has a prior conviction for a sexual felony, 10 to 14 110] years;

mi [(C)] if the offense is a third felony conviction, docs not
involve circumstances described in (JE) [(D)] of this paragraph. 10 to 14 [10]
years;

(EL[(D)] if the offense is a third felony conviction, and the
defendant has two prior convictions for sexual felonies, 15 to 20 115] years;

(4) sexual assault in the third degree, incest, indecent exposure in the
first degree, possession of child pornography, or attempt, conspiracy, or solicitation to
commit sexual assault in the second degree, sexual abuse of a minor in the second
degree, unlaw ful exploitation of a minor, or distribution of child pornography, may be
sentenced to a definite term of imprisonment of not more than 10 years and shall be
sentenced to a definite term within the following presumptive ranges [TERMS],
subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first feionv conviction, one to two
vears;

m i if the offense is a second felony conviction and does not
involve circumstances described in (C) [(B)]of this paragraph, two to five

[TWO] years;
(CI [(B)] if the offense is a second felony conviction and the

defendant has a prior conviction for a sexual felony, three to six [THREE]

years;
(Ol if the offense is a third felony conviction and does not
involve circumstancel scribed in (EI[(D)] ofthis paragraph, three to six

[THREE] years;
(EI' [(D)] if the offense is a third felony conviction and the
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defendant has two prior convictions for sexual felonies, six to ten (SIX) years.
*Sec. 13. AS 12.55.125 isamended by adding a new subsection to read:

(n) Inimposing a sentence within a presumptive range under (c). (d). (e), or (i)
of this section, the total term, made up of the active term of imprisonment plus any
suspended term of imprisonment, must fall within the presumptive range, and the
active term of imprisonment may not fall below the lower end of the presumptive
range.

*Sec. 14. AS 12.55.127(d) is amended by adding a new paragraph to read:
(4)  “presumptive term" means the niddle of the applicable
presumptive range set out in AS 12.55.125.
*Sec. 156, AS 12.55.145(a) is amended to read:
(a) For purposes of considering prior convictions in imposing sentence under
(1) AS 12.55.125(c). (d), or (e) [(d)( 1), (d)(2). (e)(1). OR (e)(2)],

(A) a prior conviction may not be considered if a period of 10
or more years has elapsed between the date of the defendant's unconditional
discharge on the immediately preceding offense and commission of the present
offense unless the prior conviction was for an unclassified or class A felony;

(B) a conviction in this or another jurisdiction of an offense
having elements similar to those of a felony defined as such under Alaska law
at the time the offense was committed is considered a prior felony conviction;

(C) two or more convictions arising out of a single, continuous
criminal episode during which there was no substantial change in the nature of
the criminal objective are considered a single conviction unless the defendant
was sentenced to consecutive sentences for the crimes; offenses committed
while attempting to escape or avoid detection or apprehension after the
commission of another offense arc not part of the same criminal episode or
objective;

(2) AS 12.55.125(/).
(A) a conviction in this or another jurisdiction of an offense

having elements similar to those of a most serious felony is considered a prior

most serious felony conviction;
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