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_ Lambada Legal HIV Project 9/9/2002
State Criminal Statutes on HIV Transmission

State Statute T ﬁﬁ]gf Summary

: : Performing an act of prostitution, which is normally a class B misdemeanor, becomes a class B
MISS?dUI’I Mg 5R667Vb§(t)at CF|:I(S)Sn B felony ifthe prostitute knew pnor to performing the act of prostitution that he or she was infected with
(contd.) y HIV The use ofa condom is no*, a defense

A prospective donor of blood, tissue, or an organ must be tested for HIV l'etore the donation takes

Mont. Code. : place, unless the transplantation is necessary to save a patient's life and there is notenough time to
Ann Misdemeanor . o . L . :
§50-16-1008 perform the HIV test A knowing or purposeful violation of this provision is a misdemeanor punishable
by a fine of up to 51,000 or imprisonment of up to 6 months, or both
Montana Mont Code
Ann . A person infected with an STD may not knowingly expose another person to infection Violation of
Misdemeanor _ . L .
§ 50-18-112 this provision is a misdemeanor.
and 50-18-113
Nebraska N/A
A person who has received notice that he or she is HIV positive and who intentionally, knowingly or
willfully engages in conduct in a manner that is intended to or is likely to transmit the disease to
Nev Rev Class B another perron is guilty of a category B felony This is punishable by imprisonment for at least 2
Stat Ann Felon years but not more than 10, or by a fine of not more than $10,000, or by both fine and imprisonment
§ 201 205 y Itis a defense to this offense that the person subject to exposure to HIV knew that the defendant was
HIV positive, knew the conduct could result in exposure to HIV, and consented to engage in that
Nevada conduct.
Nev Rev A person diagnosed with AIDS who fans to comply with a written order of a health authority, or who
Stat Ann Not specified engages in behavior through which the disease may be spread to others, is subject to confinement
§441A 300 by order of a court.
Nev Pev A person who woixsas a prostitute after testing positive for HIV and after receiving notice of that fact
Class B L . . -
Stat Ann Eelon is guilty of a category B felony Punishment is at least 2 years imprisonment but not more than 10, or
§ 201 358 y a fine of not more than $10,000, or both fine and imprisonment.

New Hampshire N/A

Crime of the A person is guilty of a crime of the fourth degree if, knowing that he or she is infected with an STD

New Jersey N§Jzita§4A7gn De Fr(e?:rt:'hird he or she commits an act of sexual penetration without the informed consent of the other person
gree. The crime is of the third degree ifthe disease is HIV
Degree
r> 0 r)>

nvssparrh ~prvirrc h pnrt Of\ 14* Enhniaryi inOK



Statute

N/A
N/A
N/A

State

New Mexico
New York
North Carolina

N D Cent
Code
§ 12.1-20-17

North Dakota

Ohio Rev
Code Ann.
§ 2903 11

Ohio Rev
Code Ann
§2907.25
Ohio Rev.
Code Ann.
§2907.24
Ohio Rev

Code Ann
§2907.241

Ohio

Ohio Rev
Code Ann
§ 2921 38

Layisictlivtt Reaearch Services nepun uo. mo, February JUUb

Lambada Legal HIV Project 9/9/2002

State Criminal Statutes on HIV Transmission

Type of
rime

Class A
Felony

Second
Degree
Felony, First

Summary

A person who, knowing that he or she has HIV or AluS or AIDS related symptoms, willfully transfers
any or his or her body fluid to another person is guilty of a class A felony. Itis an affirmative defense
that, ifthe transfer was by sexual activity, the activity took place between consenting adults after full
disclosure of the risk of the activity and with the use of an appropriate prophylactic device.

No person, with knowledge that the person has tested positive for HIV, shall do any of the following:
(1) Engage in sexual conduct with another person without disclosing his or her HIV positive status to
the other person priorto engaging in the sexual conduct, (2) Engage in sexual conduct with a person
whom the offender knows or has reasonable cause to believe lacks the mental capacity to appreciate
th mignificance of the knowledge that the offender is HIV positive, or (3) Engage in sexual conduct

Degree Felony with a person under 18 who is not the spouse of the offender. Violation of this provision is felonious

Third Degree
Felony

Third Degree
Felony

Fifth Degree
Felony

Third Degree
Felony

assault, a felony of the second degree Ifthe victim isa peace office and suffers serious physical
harm as a result of the offense, it is a felony in the first degree

No person, with knowledge that the person has tested positive for HIV, shall engage in sexual activity
for hire Violation of this provision is a third degree felony

No person, with knowledge that the person has tested positive for HIV, shall solicit another person to
engage in sexual activity for hire

A person who commits ?loitering to engage in prostitution? commits a fifth degree felony if the
person commits the offense with the knowledge that he or she l.as tested positive for HIV

No person who is confined in a detention facility, with knowledge that the person is HIV positive and
with the intent to harass, annoy, threaten, or alarm another person, shall cause or attempt to cause
the other person to come into contact with blood, semen, urine, feces, or another bodily substance

Violation of this provision is a third degree felony.
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State

Ohio
(contd.)

Oklahoma

Oregon

Pennsylvania

Legislative Research Services Report 06.145. February 2006

Statute

Ohio Rev
Code Ann
§2927.13

Okla Stat. ftit.

21,
§ 1031

Okla Stat tit
21,
§ 1192.1

Okla. Stat. tit.

63.
§1-519
N/A

Pa Stat Ann
tit. 18,
82703

Pa Stat Ann
tit. 18.
§2704

Pa Stat. Ann
tit. 18,
§ 5902
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State Criminal Statutes on HIV Transmission

Type of
Crime

Fourth Degree
Felony

Felony

Felony

Felony

Second
Degree Felony

Felony

Third Degree
Felony

Summary

No person, with knowledge that he or she is HIV positive, shall sell or donate his/her blood, plasma,
ora product of his/her blood, ifhe or she knows or should know the blood, plasma, or product of
his/her blood is being accepted for the purpose of transfusion to another individual

Any person who engages in prostitution with knowledge that the are infected with HIV shall be guilty
of a felony punishable by imprisonment for not more than five years.

It shall be unlawful for any person, knowing that he or she has AIDS or HIV and with intent to infect
another, to engage in conduct reasonably likely to result in the transfer of the person?s own blood,
semen or vaginal secretions into the bloodstream of another, or thorough the skin or other
membranes of another person. Itis a defense that the transmission was in utero, or that the other
person consented to the transmission of the blood or fluid with knowledge of the HIV positive status

Itis a felony for any person, after becoming infected with a venereal disease arid before being
pronounced cured by a physician in writing, to marry any other person or to expose any other person
by the act of copulation or sexual intercourse to such venereal disease.

A person who is confined in any jail, prison or correctional institution is guilty of a felony of the second
degree if he, while so confined, intentionally or knowingly causes another to come into contact with
blood, seminal fluid, saliva, urine or feces by throwing, tossing, spitting or expelling such fluid or
material when, at the time of the offense, the person knew, had reason to know or should have
known that such fluid or material was infected with a communicable disease, including HIV

fa person sentenced to death or life imprisonment intentionally or knowingly causes another to
come into contact with blood, seminal fluid, saliva, urine or feces by throwing tossing, spitting or
expelling such fluid or material when, at the time of the offense, the person knew, had reason to
know, or should have known that the fluid or material was infected with a communicable disease,
ncluding HIV, then the person is guilty of a crime, the penalty for which shall be the same as the
penalty for murder of the second degree.

tis a felony in the third degree fora pe,. to engage in prostitution knowing he or she is HIV
positive, to promote prostitution of one who is HIV positive, or for a person, knowing him or herself to
De HIV positive, to patiomze a prostitute.
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Type of Summary

State Statute .
Crime

RI Gen. Laws It shall be unlawful_for apyone_kno_wingly, yvhile ir_1 _the ‘_nfecti_ous condition _With an STD, to expose
h ' Not specified another person to infection Violation of this provision is punishable by a fine of not more than $100
523-11-1 or imprisonment for not more than 3 months
Itis unlawful for a person vho knows that he is infected with HIV to: (1) knowingly engage in sexual
intercourse (vaginal, ana: or oral) with another person without first informing that person of his HIV
infection, (2) knowingly«ommit an act of prostitution with another person; (3) knowingly sell or donate
blood, blood product'-, mmen, tissue, organs, or other body fluids; (4) forcibly engage in sexual

Rhode ialand

S.C. Code intercourse (vagina' ar al or oral) without the consent of the other person, including one?s legal
Ann. Felony . o . . )

§44-29-145 spouse; or (5) kncwin jly share with another person a hypodermic needle, syringe, or both, for the
e introduction or withe uwal of any substance into or from another person?s body without first informing

that person that the needle or syringe has been used by someone infected with HIV Violation of
these provisions is a felony punishable by a fine of not more than $5090 or imprisonment for not
more than 10 year;

It is unlawful for an inmate, a detainee, a person in custody ora person under arrest to attempt to
throw or to throw t jdy fluids (including urine, blood, feces, vomit, saliva or semen) on an employee
of a state or local correctional facility, on a state or local law enforcement officer, on a visitor of a

South Carolina
correctional facility, or on any other person authorized to be present in a correctional facility in an

S.C. Code
Ann. Felony official capacity 'Jpon conviction for violating this provision, the offender must be imprisoned not
§24-13-470 more than 15 years. A sentence under this provision must be served consecutively to any other
sentence the inm“e is serving. These provisions do not prohibit the prosecution of an inmate for a
more serious offense ifthe inmate is determined to be HIV positive or has another dist je that may
be transmitted through body fluids.
S.C. Code
§ 4?2260' tis unlawful foranyone infected with an STD, including all venereal diseases, to knowingly expose
s C- C(-)de‘ Misdemeanor another to infection. Violation of this provision is @ misdemeanor punishable by a fine of not more
' than $200 or imprisonment for not more than 30 days.
Ann. § 44-29- $ mpr y
140
Page 11 of 14
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State Statute Tcyrﬁfngf . . S-umr.nary . N
il 1S unidwiui iUl diiy yeiaun, Miuwmy HIISUIl ui nciaen U ue micuieu Wiui mv, lu iiiiciiuuiicIMy
expose another person to infection by (1) engaging in sexual intercourse or other intimate physical
s'ontsct with another person; (2) trancfomog crp-cv;J;r.g bleed, Sieeee, semen, organs oi
SD Codified other potentially .inf(?c'tious pody quids.or pgrts for administr'atioln to another person in any manner
Laws that pre_sen_ts a S|gn|f|cant_r|sk of HIV infection transfe_rrlng inany way to another person any
§22-18-31;  Class 3 Felony nonsterile mtravenous'or intramuscular drug pa. phernaha thaF has been contaminated by himself or
§ 22_18_33f herself; or by (4) causing blo_od orsemen to some in contact yv_lth a_nother person for the purpose of
South Dakota §22-18-34’ exposing that person to HIV infection. Violation of these provision is a class 3 felony The actual

transmission of HIV is not a required element of this offense It is an affirmative defense to
prosecution, if proven by a preponderance of the evidence, that the person exposed to HIV knew that
the infected person was infected with HIV, knew that the action could result in infection with HIV, and

$:D Codified Class 2 Itisaclass 2 misdemeanor foranyone infected with syphilis, gonorrhea, or chancroid to expose
Laws : : : .
§ 34-23.1 Misdemeanor another person to infection This statute does not cover HIV

It is unlawful for a person, knowing that such person if infected with HIV to knowingly (1) engage in
intimate contact with another; (2) transfer, donate or provide any potentially infectious body fluid or
part for administration to another person in an way that presents a significant risk of HIV

transmission, or (3) transfer in any way to another any nonsterile intravenous or intramuscular drug
paraphernalia For purposes of this statute, ?intimate contact with another? means the exposure of

Tenn Code Class C
Ann. Felony the body of one person to a bodily fluid of another person in any manner that presents a significant
§39-13-109 risk uf HIV transmission Violation of these provisions is a class C felony Itis an affirmative defense
Tennessee to prosecution under this section that, it proven by a preponderance of the evidence, the person
exposer tc HIV knew that the infected person was infected with HIV, knew that the action could
result in i..lection with HIV. and gave advance consent to the action with that knowledge The actual
transmission of HIV is not a required element of this offense
A person commits aggravated prostitution when, knowing that such person is infected with HIV, the
Tenn. Code . L . : . . I : :
Class C person engages in sexual activity as a business or is an inmate in a house of prostitution or loiters in

Ann. Felony a public place for the purpose of being hired to engage in sexual activity Aggravated prostitution is a
§39-13-516
class C felony.

Legislative Research Services Report 06.145, February 2006 Page 12 of 14



State Statute
Terr. Code
Tennessee Ann
(contd.) §68-10-107;
§68-10-11
Texas N/A
Utah Code
Utah Ann
§76-10-1309
Vt Stat Ann
Vermont tit. 18,
§ 1106
Va Code Ann
§182-674 1
Virginia
Va Code Ann
§32 1-289 2
Wash Rev
Code Ann
§ 9A 36 011
Washington
Wash Rev.
Code Ann
§ 70.24 140
West Virginia N/A
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State Criminal Statutes on HIV Transmission

Type of
Crime

Class C
Misdemeanor

Third Degree
Felony
(enhanced
penalty)

Not specified

Summary

Itisa class C misdemeanor forany pc son infected with an STD to expose another person to such
infection.

A person who is convicted of prostitution, patronizing a prostitute, or sexual solicitation is guilty of a
third degree felony if he or she (1) is HIV positive, (2) has actual knowledge of his or her HIV positive
status, and (3) has received wntten personal notice of the positive test result from a law enforcement
agency

A person who has sexual intercourse while knowingly infected with gonorrhea or syphilis in a
communicable stage shall be imprisoned not more than two years or fined not more than $500 00. or
both This statute do«s not include HIV or AIDS.

Any person who, knowing he is infected with HIV, syphilis, or hepatitis B, has sexual intercourse,

Class 6 Felony cunnilmgus, fellatio, analingus or anal intercourse with the intent to transmit the infection to another

person shall be guilty of a class 6 felony
Any person who, knowing that the donor is or was HIV positive, donates or sells, attempts to donate
or sell, orconsents to the donation or sale of blood or body parts is guilty of a class 6 felony This

Class 6 Felony provision only applies to those who have been instructed that such blood or body parts may transmit

Class A
Felony

Gross
Misdemeanor

HIV infection The provision does not apply to the donation of infected blood or body parts for use in
research

A person is guilty of assault in the first degree ifhe or she, with intent to inflict great bodily harm,
administers, exposes, or transmits to or causes to be taken by another, poison, HIV, or any other
destructive or noxious substance

Covers STDs other than HIV Itis unlawful for any person who has a sexually transmitted disease,
except HIV infection, when such person knows he or she is infected with such a disease and when
such person has been informed that he or she may communicate the disease to another person
through sexual intercourse, to have sexual intercourse with any other person, unless such other
person has been informed of the presence of the sexually transmitted disease

Page 13of 14



_ Lambada Legal HIV Project 9/9/2002
State Criminal Statutes on HIV Transmission

Tgpe of Summary

State Statute fime

Maximum term of imprisonment for serious sex crimes may be increased by up to 5 years ifall of the
Wisconsin Wis Stat. Sentence  following are true: (a) the offender has HIV, an STD, or has tested positive for HIV, (b) the offender

§969 322  enhancement knows that he or she has HIV oran STD, and (c) the victim of the serious sex crime was significantly
exposed to HIV or STD by the acts constituting the serious sex crime

Wyoming N/A
Notes: This is a reformatted version of the tables InLRS Report 05-158, “Criminal Statutes on Transmission of HIV and AIDS  The information in this table is identical to that of the

tables in the original report o
Source: Lambada Legal, http/Avmv lambdalegalorg/cgi-bin/iowa/news/rvsources htmi?recorti=361
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Relevant Alaska Statutes for HB 28



FACTORS IN AGGRAVATION AND MITIGATION

Sec. 12.55.155. Factors in aggravation and mitigation.

(a) Except as provided in (e) of this section, ifa defendant is convicted

of an offense and is subject to sentencing under AS 12.55.125(c), (d). (e),

or (1) and

(1) the low end of the presumptive range is four years or less, the
court may impose any sentence below the presumptive range for factors
in mitigation or may increase the active term of imprisonment up to the

maximum term of imprisonment for factors in aggravation;

(2) the low end of the presumptive range is more than four years, the
court may impose a sentence below the presumptive range as long as the
active term of imprisonment is not less than 50 percent ofthe low end of
the presumptive range for factors in mitigation or may increase the active
term of imprisonment up to the maximum term ofimprisonment for

factors in aggravation.

(b) Sentences under this section that are outside of the presum ptive
ranges set out .l AS 12.55.125 shall be based on the totality of the

aggravating and mitigating factors set out in (c) and (d) of this seclion.

(c) The following factors shall be considered by the sentencing court if
proven in accordance with this section, and may allow imposition of a

sentence above the presumptive range set out in AS 12.55.125

(V i person, other than an accomplice, sustained physical injury as

a direct result of the defendant's conduct;

(2) the defendant's conduct during the commission of the offense

m anifested deliberate cruelty to another person;

(3) the defendant was the leader of a group of three or more persons

w ho participated in the offense;

(4) the defendant employed a dangerous instrument in furtherance of

the offense;

(5) the defendant knew or reasonably should have known that the
victim ofthe offense was particularly vulnerable or incapable of
resistance due to advanced age, disability, ill health, or extreme youth or
was for any other reason substantially incapable of exercising norm al

physical or mental powers of resistance;



(6) the defendant's conduct created a risk of imminent physical injury

to three or more persons, other than accomplices:

(7) a prior felony conviction considered for the purpose ofinvoking a

presumptive range under this chapter was ofa more serious class of

offense than the present ofTense;

(8) the defendant's prior criminal history includes conduct invoking

aggravated or repeated instances of assaultive behavior:

(9) the defendant knew that the offense involved more than one

victim :
(10) the conduct constituting the oiTense was among the most serious

conduct included in the definition of the offense:

(11) the defendant com mitted the offense under an agreement that

the defendant either pay or be paid for the com mission of the offense,

and the pecuniary incentive was beyond that inherent in the offense

itse If;

(12) the defendant was on release under AS 12.30.020 or 12.30.040

for another felony charge or conviction or for a misdemeanor charge or

conviction having assault as a necessary element:

(13) the defendant knowingly directed the conduct constituting the

offense at an active officer of the court or at an active or formerjudicial

officer, prosecuting attorney, law enforcement officer, correctional
fire fighter, emergency medical technician, paramedic,

responder during or because

employee,

ambulance attendant, or other emergency

of the exercise of official duties:

(14) the defendant was a member of an organized group of five or

more persons, and the oiTense was com mitted to further the criminal

objectives of the group:

(15) the defendant has three or more prior felony convictions:

(16) the defendant's criminal conduct was designed to obtain

substantial pecuniary gain and the risk of prosecution and punishment

for the conduct is slight:

(17) the offense was one ofa continuing series of criminal offenses

committed in furtherance ofillegal business activities from which the

defendant derives a major portion ofthe defendant's income:



(18) the offense was a felony

(A) specified in AS 11.41 and was com mitted against a spouse, a
former spouse, or a member of the social unit made up ofthose living

together in the same dwelling as the defendant:

(B) specified in AS 11.41.410 - 11.41.458 and the defendant has
engaged in the same or other conduct prohibited by a provision of AS

11.41.410 - 11.41.460 involving the same or another victim: or

(C) specified in AS 11.41 thatis a crime invoking domestic violence
and was com mitted in the physical presence or hearing ofa child under
16 years of age who was. at the time of the offense, living within the
residence of the victim, the residence ofthe perpetrator, or the residence

w here the crime involving domestic violence occurred:

(19) the defendant’s prior criminal history includes an adjudication
as a delinquent for conduct that would have been a felony if com mitted

by an adult:

120) the defendant was on furlough under AS 33.30 or on parole or
probation for another felony charge or conviction that would be

considered a prior felony conviction under AS 12.55.145 (a)(1)(B):

(21) the defendant has a criminal history of repeated instances of
conduct violative ofcriminal laws, whether punishable as felonies or

misdemeanors, similar in nature to the offense for which the defendant is

being sentenced under this section:

(22) the defendant knowingly directed the conduct constituting the
offense at a victim because of that person's race, sex, color, creed,

physical or mental disability, ancestry, or national origin;

(23) the defendant is convicted of an offense specified in AS 11.71

and

(A) the offense involved the delivery ofa controlled substance under
circum stances manifesting an intent to distribute the substance as part

ofa commercial enterprise; or

(B) at the time of the conduct resulting in the conviction, the
delendant was caring for or assisting in the care ofa child under 10

years of age:



(24) the defendant is convicted of an offense specified in AS 11.71

and the offense involved the transportation ofcontrolled substances into

(he state;

(25) the defendant is convicted of an offense specified in AS 11.71

and the offense involved large quantities ofa controlled substance;

(26) the defendant is convicted of an offense specified in AS 11.71
and the ofTense involved the distribution of a controlled substance that

had been adulterated with a toxic substance;

(27) the defendant, being 18 years of age or older.

(A) is legally accountable under AS 11.16.1210 (2) for the conduct of a
person who. at the time the offense was commuted, was under 18 years

of age and at least three years younger than the defendant: or

(B) is aided or abetted in planning or com mitting the ofTense by a
person who, at the time the offense was com mitted, was under 18 years

of age and at least three years younger than the defendant:

(28) the victim of the offense is a person who provided testimony or

evidence related to a prior offense com mitted by the defendant;

(29) the defendant com mitted the offense for the benefit of, at the

direction of, or in association with a c. ninal street gang;

(30) the defendant is convicted of an offense specified in AS
11.41.410 - 11.41.455, and the defendant knowingly supplied alcohol or
a controlled substance to the victim in furtherance of the offense with the
intent to make the victim incapacitated; in this paragraph.

"incapacitated” has the meaning given in AS 11.41.470 ;

(31) the defendant's prior criminal history includes convictions for
five or more crimes in this or another jurisdiction that are class A
misdemeanors under the law of this state, or having elements similar to
a class A misdemeanor; two or more convictions arising out of a single
continuous episode are considered a single conviction; however, an
offense is not a part ofa continuous episode if committed w hile
attem pting to escape or resist arrest or if it is an assault upon a
uniformed or otherwise clearly identified peace officer; notice and denial

of comictions are governed by AS 12.55.145 (b). (c), and (d);

(32) the offense is a violation ofAS 11.41 or AS 11.46.400 and the

offense occurred on school grounds, on a school bus. at a school-



sponsored event, or in the administrative offices of a school district if
students are educated at that office: in this paragraph,

(A) "school bus”has the meaning given in AS 11.71.900 :
(B) "school district" has the meaning given in AS 47.07.063 :
(C) "scho®l grounds" has the meaning given in AS 11.71.900 .

(d) The following factors shall be considered by the sentencing court
if proven in accordance with this section, and may allow imposition of a
sentence below the presumptive range set out in AS 12.55.125 :

(1) the offense was principally accomplished by another person, and
the defendant manifested extreme caution or sincere concern for the
safety or well-being of the victim:

(2) the defendant. although an accomplice, played only a minor role
in the commission of the offense:

(3) the defendant committed the offense under some degree of duress,
coercion, threat, or compulsion insufficient to constitute a complete
defense, but that significantly affected the defendant's conduct:

(4) the conduct of a youthful defendant was substantially influenced
by another person more mature than the defendant;

(5) the conduct of an aged defendant was substantially a product of
physical or mental infirmities resulting from the defendant's age;

(6) in a conviction for assault under AS 11.41.200 - 11.41.220. the
defendant acted with serious provocation from the victim:

(7) except in the case of a crime defined by AS 11.41.410 - 11.41.470,
the victim provoked the crime to a significant degree;

(8) the conduct constituting the offense was among the least serious
conduct included in the definition of the offense;

(9) before the defendant knew that the criminal conduct had been
discovered, the defendant fully compensated or made a good faith effort
to fully compensate the victim of the defendant's criminal conduct for
any damage or injury sustained;



(10) the defendant was motivated to commit the offense solely by an
overwhelming compulsion to provide for emergency necessities for the

defendant's immediate family:

(11) after commission of the offense for which the defendant is being
sentenced, the defendant assisted authorities to detect, apprehend, or
prosecute other persons who committed an offense:

(12) the facts surrounding the commission of the offense and any
previous offenses by the defendant establish that the harm caused by the
defendant’s conduct is consistently minor and inconsistent with the
Imposition of a substantial period of imprisonment:

(13) the defendant is convicted of an offense specified in AS 11.71
and the offense involved small quantities of a controlled substance:

(14) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the distribution of a controlled substance, other
than a schedule 1A controlled substance, to a personal acquaintance who
Is 19 years of age or older for no profit:

(15) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the possession ofa small amount of a controlled
substance for personal use in the defendants home:

(16) in a comiction for assault or attempted assault or for homicide
or attempted homicide, the defendant acted in response to domestic
violence perpetrated by the victim against the defendant and the
domestic violence consisted of aggravated or repeated instances of
assaultive behavior:

(17) except in the case of an offense defined by AS 11.41 or AS
11.46.400 or a defendant who has previously been convicted of a felony,
the defendant, at the time of sentencing, is actively participating in or
has successfully completed a state-approved treatment program that is
relevant to the offense and thai was begun after the offense was

committed:

(18) except in the case of an offense defined under AS 11.41 or AS
11.46.400 or a defendant who has previously been convicted of a felony,
the defendant committed the offense while suffering from a mental
disease or defect as defined in AS 12.47.130 that was insufficient to
constitute a complete defense but that significantly affected the

defendant’s conduct.



(e) Ifa factor in aggravation is a necessary element of the present
offense, or requires the imposition of a sentence within the presumptive
range under AS 12.55.125 (c)(2). that factor may not be used to impose a
sentence above the high end of the presumptive range. Ifa factor in
mitigation is raised at tried as a defense reducing the offense charged to a
lesser included offense, that factor may not be used to impose a sentence

below the low end of the presumptive range.

(0 Ifthe state seeks to establish a factor in aggravation at sentencing

(1) under (c)(7), (8). (12). (15). (19). (20). (21), or (31) of this section, or
if the defendant seeks to establish a factor in mitigation at sentencing,
written notice must be served on the opposing party and filed with the
court not later than 10 days before the date set for imposition of
sentence: the factors in aggravation listed in this paragraph and factors
in mitigation must be established by clear and convincing evidence
before the court sitting without ajury; all findings must be set out with
specificity;

(2) other than one listed in (1) of this subsection, the factor shall be
presented to a trial jury under procedures set by the court, unless the
defendant waives trail by juiy, stipulates to the existence of the factor, or
consents to have the factor proven under procedures set out in (1) of this
subsection; a factor in aggravation presented to ajury is established if
proved beyond a reasonable doubt; written notice of the intent to
establish a factor in aggravation must be served on the defendant and

filed with the court

(A) 20 days before trial, or at another time specified by the court;

(B) within 48 hours, or at a time specified by the court, if the court
instructs the jury about the option to return a verdict for a lesser
included offense; or

(C) five days before entering a plea that results in a finding of guilt, or
at another time specified by the court.

(@ Voluntary alcohol or other drug intoxication or chronic alcoholism
or other drug addiction may not be considered an aggravating or
mitigating factor.

(h) In this section, *serious provocation™ has the meaning given in AS
11.41.115(1).



SENTENCING AND PROBATION FOR SEXUAL OFFENSES

Sec. 12.55.125. Sentences of imprisonment for felonies.

ta) A defendant convicted of murder in the first degree shall be
sentenced to a definite term of imprisonment of at least 20 years but not
more than 99 years. A defendant convicted of murder in the first degree
shall be sentenced to a mandatory term of imprisonment of 99 years

when

(1) the defendant is convicted of the murder of a uniformed or
otherwise clearly identified peace officer, fire fighter, or correctional
employee who was engaged in the performance of official duties at the
time of the murder:

Uj the defendant has been previously convicted of

(A) murder in the first degree under AS 11.41.100 or former AS
11.15.010 or 11.15.020:

(B) murder in the second degree under AS 11.41.110 or former AS
11.15.030: or

(C) homicide under the laws of another jurisdiction when the offense
of which the defendant was convicted contains elem mts similar to first
degree murder under AS 11.41.100 or second degree murder under AS

11.41.110:

(3) the court finds by clear and convincing evidence that the
defendant subjected the murder victim to substantial physical torture: or

(4) the defendant is convicted of the murder of and personally caused
the death of a person, other than a participant, during a robbery.

(b) A defendant convicted of attempted murder in the first degree,
solicitation to commit murder in the first degree, conspiracy to commit
murder in the first degree, kidnapping, or misconduct involving a
controlled substance in the first degree shall be sentenced to a &k 'mite
term of imprisonment of at least five years but not more than 99 years. A
defendant convicted of murder in the second degree shall be sentenced to
a definite term of imprisonment of at least 10 years but not more than 99
years. A defendant convicted of murder in the second degree shall be
sentenced to a definite term of imprisonment of at least 20 years but not
more than 99 years when the defendant is convicted of the murder of a
child under 16 years of age and the court finds by clear and convincing
evidence that the defendant (1) was a natural parent, a stepparent, an



adopted parent, a legal guardian, or a person occupying a position of
authority in relation to the child; or (2) caused the death of the child by
committing a crime against a person under AS 11.41.200 - 11.41.530. In
this subsection, "legal guardian' and "position of authority" have the
meanings given in AS 11.41.470.

(©) Except as provided in (i) of this section, a defendant convicted of a
class A felony may be sentenced to a definite term of Imprisonment of not
more than 20 years, and shall be sentenced to a definite term within the
following presumptive ranges, subject to adjustment as provided in AS

12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and does not involve
circumstances described in (2) of this subsection, five to eight years;

(2) if the offense is a first felony conviction and the defendant
possessed a firearm, used a dangerous instrument, or caused serious
physical injury or death during the commission of the offense, or
knowingly directed the conduct constituting the offense at a uniformed
or otherwise clearly identified peace officer, fire fighter, correctional
employee, emergency medical technician, paramedic, ambulance
attendant, or other emergency responder who was engaged in the
performance of official duties at the time of the offense, seven to 11

years;
(3) if the offense is a second felony conviction. 10 to 14 years:

(4) if the offense is a third felony conviction and the defendant is not
subject to sentencing under (J) of this section. 15 to 20 years.

(d) Except as provided in (i) of this section, a defendant convicted of a
c’ass B felony may be sentenced to a definite term of imprisonment of not
more than 10 years, and shall be sentenced to a definite term within the
following presumptive ranges, subject to adjustment as provided in AS
12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and does not involve
circumstances described in (2) of this subsection, one to three years: a
defendant sentenced under this paragraph may, if the court finds it
appropi ate, be granted a suspended imposition of sentence under AS
12.55.085 if, as a condition of probation under AS 12.55.086 . the
defendant is required to serve an active term of imprisonment within the
range specified in this paragraph, unless the court finds that a mitigation

factor under AS 12.55.155 applies;



(2) if the offense is a first felony conviction, the defendant violated AS
11.41.130 . and the victim was a child under 16 years of age. two to four

years;
(3) if the offense is a second felony conviction, four to seven years;
(4) if the offense is a third felony conviction, six to 10 years.

(e) Except as provided in (i) of this section, a defendant convicted of a
class C felony may be sentenced to a definite term of imprisonment of not
more than five years, and shall be sentenced to a definite term within the
following presumptive ranges, subject to adjustment as provided in AS
12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and does not involve
circumstances described in (4) of this subsection, zero to two years: a
defendant sentenced under this paragraph may. if the court finds it
appropriate, be granted a suspended imposition of sentence under AS
12.55.085. and the court may, as a condition of probation under AS
12.55.086, require the defendant to serve an active term of imprisonment

within the range specified in this paragraph;
(2) if the ofTense is a second felony conviction, two to four years:
(3) if the offense is a third felony conviction, three to five years:

(4) if the offense is a first felony conviction, and the defendant
violated AS 08.54.720 (a)(15). one to two years.

() Ifa defendant is sentenced under (a) or (b) of this section,

(1) imprisonment for the prescribed minimum or mandatory tenn
may not be suspended under AS 12.55.080 :

(2) imposition of sentence may not be suspended under AS 12.55.085

(3) imprisonment for the prescribed minimum or mandatory tenn
may not be reduced, except as provided in (J) of this section.

(g) If a defendant is sentenced under (c), (d). (e). or (i) of this section,
except to the extent permitted under AS 12.55.155 - 12.55.175,

(1) imDrisonment may not be suspended under AS 12.55.080 below
the low end of the presumptive range:



(2) and except as provided in (d)(1) or (e)(1) of this section, imposition
of sentence may not be suspended under AS 12.55.085 :

(3) terms of imprisonment may not be otherwise reduced.

(h) Nothing in this section or AS 12.55.135 limits the discretion of the
sentencing judge except as specifically provided. Nothing in (a) of this
section limits the court’s discretion to impose a sentence of 99 years
imprisonment, or to limit parole eligibility, for a person convicted of
murder in the first or second degree in circumstances other than those

enumerated in (a).
() A defendant convicted of

(1) sexual assault in the first degree or sexual abuse of a minor in the
first degree may be sentenced to a definite term of imprisonment of not
more than 99 years and shall be sentenced to a definite term within the
following presumptive ranges, subject to adjustment as provided in AS
12.55.155 - 12.55.175;

(A) if the offense is a first felony conviction and does not involve
circumstances described in (B) of this paragraph, eight to 12 years;

(B) if the offense is a first felony conviction and the defendant
possessed a firearm, used a dangerous instrument, or caused serious
physical injury during the commission of the offense, 12 to 16 years;

(C) if the offense is a second felony conviction and does not involve
circumstances described in (D) of this paragraph, 15 to 20 years:

(D) if the offense is a second felony conviction and the defendant has
a prior conviction for a sexual felony, 20 to 30 years;

(E) if the offense is a third felony conviction and the defendant is not
subject to sentencing under (F) of this paragraph or (1) of this section, 25
to 35 years;

(F) if the offense is a third felony conviction, the defendant is not
subject to sentencing under (1) of this section, and the defendant has two

prior convictions for sexual felonies, 30 to 40 years;

2) attempt, conspiracy, or solicitation to commit sexual assault in
the first degree or sexual abuse ofa minor in the first degree may be
sentenced to a definite term of imprisonment of not more than 30 years
and shall be sentenced to a definite term within the following



presumptive ranges, subject to adjustment as provided In AS 12.55.155 -
12.55.175:

(A) if the offense is a firs4 felony conviction and does not involve
circumstances described in (B) of this paragraph, five to eight years;

(B) if the offense is a first felony conviction, and the defendant
possessed a firearm, used a dangerous instrument, or caused serious
physical injury during the commission of the offense, 10 to 14 years;

(C) if the offense is a second felony conviction and does not involve
circumstances described in (D) of this paragraph, 12 to 16 years;

(D) if the offense is a second felony conviction and the defendant has
a prior conviction for a sexual felony, 15 to 20 years;

(E) if the offense is a third felony conviction, dees not involve
circumstances described in (F) of this paragraph, aid the defendant is
not subject to sentencing under () of this section, 15 to 25 years;

(F) if the offense is a third felony conviction, the defendant is not
subject to sentencing under () of this section, and the defendant has two
prior convictions for sexual felonies, 20 to 30 years;

(3) sexual assault in the second degree, sexual abuse of a minor in
the second degree, unlawful exploitation of a minor, or distribution of
child pornography may be sentenced to a definite term of imprisonment
of not more than 20 years and shall be sentenced to a definite term
within the following presumptive ranges, subject to adjustment a
provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction, two to four years;

(B) if the offense is a second felony conviction and does not involve
circumstances described in (C) of this paragraph, five to eight years;

(C) xi the offense is a second felony conviction and the defendant has
a prior conviction for a sexual felony, 10 to 14 years:

(D) if the offense is a third felony conviction and does not involve
circumstances described in (E) of this paragraph, 10 to 14 years:

(E) if the offense is a third felony conviction and the defendant has
two prior convictions for sexual felonies, 15 to 20 years;
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(A) if the offense is a first felony con 4ction. one to two years;

(B) if the offense is a second felony conviction and does not involve
circumstances described in (C) of this paragraph, two Kfive years:

(C) if the offense is a second felony conviction and the defendant has
a prior conviction for a sexual felony, three to six years;

(D) if the offense is a third felony conviction and does not involve
circumstances described In (E) of this paragraph, three to six years;

(E) if the offense is a third felony conviction and the defendant has
two prior convictions for sexual felonies, six to 10 years.

() A defendant sentenced to a (1) mandatory term of imprisonment of
99 years under (a) of this section may apply once for a modification or
reduction of sentence under the Alaska Rules of Criminal Procedure after
serving one-half of the mandatory term without consideration of good
time earned under AS 33.20.010 . or (2) definite term of imprisonment
under (1) of this section may apply once for a modification or reduction of
sentence under the Alaska Rules of Criminal Procedure after serving the
greater of (A) one-half of the definite term or (B) 30 years. A defendant
may not file and a court may not entertain more than one motion for
modification or reduction of a sentence subject to this subsection,
regardless of whether or not the court granted or denied a previous

motion.
(k) /Repealed, Sec. 32 ch 2 SLA 2005].

) Notwithstanding any other provision of law. a defendant convicted
of an unclassified or class A felony offense, and not subject to a
mandatory 99-year sentence under (a) of this section, shall be sentenced
to a definite term of imprisonment of at least 40 years but not more than
99 years when the defendant has been previously convicted of two or
more most serious felonies and the prosecuting attorney has filed a
notice of intent to seek a definite sentence under this subsection at the



time the defendant was arraigned in superior court. Ifa defendant is
sentenced to a definite term under this subsection,

(1) imprisonment for the prescribed definite term may not be
suspended under AS 12.55.080 :

(2) imposition of sentence may not be suspended under AS 12.55.085

(3) imprisonment for the prescribed definite term may not be
reduced, except as provided in (j) of this section.

(m) Notwithstanding (a)(4) and (f) of this section, ifa court finds that
imposition of a mandatory term of imprisonment of 99 years on a
defendant subject to sentencing under (a)(4) of this section would be
manifestly unjust, the court may sentence the defendant to a definite
term of imprisonment otherwise permissible under (a) of this section.

(n) In imposing a sentence within a presumptive range under (c), (d).
(e), or (i) of this section, the total term, made up of the active term of
imprisonment plus any suspended term of imprisonment, must fall
within the presumptive range, and the active term of imprisonment may
not fall below the lower end of the presumptive range.



SEXUAL OFFENSES IN ALASKA STATUTES

Sec. 11.41.410. Sexual assault In the first degree.

(@) An offender commits the crime of sexual assault In the first degree

If

(1) the offender engages in sexual penetration with another person
without consent of that person;

(2) the offender attempts to engage in sexual penetration with
another person without consent of that person and causes serious
physical injury to that person;

(3) the offender engages in sexual penetration with another person
(A) who the offender knows is mentally incapable: and

(B) who is in the offender’s care

() by authority of law; or

(

ii) in a facility or program that is required by law to be licensed by
the state; or

(4) the offender engages in sexual penetration with a person who the
offender knows is unaware that a sexual act is being committed and

(A) the offender is a health care worker: and

(B) the offense takes place during the course of professional
treatment of the victim.,

(b) Sexual assault in Lhe first degree is an unclassified felony and is
punishable as provided in AS 12.55.

Sec. 11.41.420. Sexual assault ir the second degree.

(a) An offender commits the crime of sexual assault in the second
degree if

(1) the offender engages in sexual contact with another person
without consent of that person:

(2) the offender engages in sexual contact with a person



(A) who the offender knows is mentally incapable; and
(B) who is in the offender's care

() by authority of law; or
(

il) in a facility or program that is required by law to be licensed by
the state;

(3) the offender engages in sexual penetration with a person who the
offender knows is

(A) mentally incapable;
(B) incapacitated; or
(C) unaware that a sexual act is being committed: or

(4) the offender engages in sexual contact with a person who the
offender knows is unaware that a sexual act is being committed and

(A) the offender is a health care worker; and

(B) the offense takes place during the course of professional
treatment of the victim.

(b) Sexual assault in the second degree is a class B felony.
Sec. 11.41.425. Sexual assault in the third degree.

(a) An offender commits the crime of sexual assault in the third
degree if the offender

(1) engages in sexual contact with a person who the offender knows

(A) menta ly incapable;
(B) incapacitated; or
(C) unaware that a sexual act is being committed;

(2) while employed in a state correctional facility or other placement
designated by the commissioner of corrections for the custody and care
of prisoners, engages in sexual penetration with a person who the
offender knows is committed to the custody of the Department of



Corrections to serve a term of imprisonment or period of temporary
commitment: or

(3) engages in sexual penetration with a person 18 or 19 years of age
who the offender knows is committed to the custody of the Department of
Health and Social Services under AS 47.10 or AS 47.12 and the offender

Is the legal guardian of the person.
(b) Sexual assault in the third degree is a class C felony.
Sec. 11.41.427. Sexual assault in the fourth degree.

(@) An offender commits the crime of sexual assault in the fourth
degree if

(1) while employed In a state correctional facility or other placement
designated by the commissioner of corrections for the custody and care
of prisoners, the offender engages in sexual contact with a person who
the offender knows is committed to the custody of the Department of
Corrections to serve a term of imprisonment or period of temporary

commitment: or

(2) the offender engages in sexual contact with a person 18 or 19
years of age who the offender knows is committed to the custody of the
Department of Health and Social Services under AS 47.10 or AS 47.12
and the offender is the legal guardian of the person.

(b) Sexual assault in the fourth degree is a class A misdemeanor.

Sec. 11.41.430. Sexual assault in the third degree. Repealed Sec. 10 ch
78 SIA 1983. For current law. see AS 11.41.420 (a)(2)".

Repealed or Renumbered

Sec. 11.41.432. Defenses.

(@) Itis a defense to a crime charged under AS 11.41.410 (a)(3).
11.41.420(a)(2), 11.41.420(a)(3), or 11.41.425 that the offender Is

(1) mentally incapable; or

(2) married to the person and neither party has filed with the court
for a separation, divorce, or dissolution of the marriage.



(b) Except as provided In (a) of this section, in a prosecution under
AS 11.41.410 or 11.41.420, it is not a defense that the victim was, at the
time of the alleged offense, the legal spouse of the defendant.

Sec. 11.41.434. Sexual abuse of a minor in the first degree.

(@) An offender commits the crime of sexual abuse of a minor in the
first degree if

(1) being 16 years of age or older, the offender engages in sexual
penetration with a person who is under 13 years of age or aids, induces,
causes, or encourages a person who is under 13 years of age to engage in
sexual penetration with another person;

(2) being 18 years of age or older, the offender engages in sexual
penetration with a person who is under 18 years of age. and the offender
Is the victim's natural parent, stepparent, adopted parent, or legal
guardian; or

(3) being 18 years of age or older, the offender engages in sexual
penetration with a person who is under 16 years of age. and

(A) the victim at the time of the offense is residing in the same
household as the offender and the offender has authority over the victim;

or

~ (B) the offender occupies a position of authority in relation to the
victim.,

(b) Sexual abuse of a minor in the first degree is an unclassified
felony and is punishable as provided in AS 12.55.

Sec. 11.41.436. Sexual abuse of a minor In the second degree.

(a) An offender commits the crime of sexual abuse of a minor in the
second degree if

(1) being 16 years of age or older, the offender engages in sexual
penetration with a person who is 13. 14, or 15 years of age and at least
three years younger than the offender, or aids, induces, causes or
encourages a person who is 13, 14, or 15 years of age and at least three
years younger than the offender to engage in sexual penetration with
another person;

(2) being 16 years of age or older, the offender engages in sexual
contact with a person who is under 13 years of age or aids, induces.



causes, or encourages a person under 13 years of age to engage In sexual
contact with another person;

(3) being 18 years of age or older, the offender engages in sexual
contact with a person who is under 18 years of age. and the offender is
the victim's natural parent, stepparent, adopted parent, or legal
guardian:

(4) being 16 years of age or older, the offender aids, induces, causes,
or encourages a person who is under 16 years of age to engage in
conduct described in AS 11.41.455 (a)(2) - (6); or

(5) being 18 years of age or older, the offender engages in sexual
contact with a person who is under 16 years of age, and

(A) the victim at the time of the offense is residing in the same
household as the offender and the offender has authority over the victim;

or

(B) the offender occupies a position of authority in relation to the
victim.,
(b) Sexual abuse of a minor in the second degree is a class B felony.

Sec. 11.41.438. Sexual abuse of a minor in the third degree.

(@) An offender commits the crime of sexual abuse of a minor in the
third degree if

(1) being 16 years of age or older, the offender engages In sexual
contact with a person who is 13, 14. or 15 years of age and at least three
years younger than the offender:

(2) being 18 years of age or older, the offender engages in sexual
penet/ation with a person who is 16 or 17 years of age and at least three
years younger than the offender, and the offender occupies a position of
authority in relation to the victim: or

(3) being under 16 years of age. the offender engages in sexual
penetration with a person who is under 13 years of age and at least three

years younger than the offender.

(b) Sexual abuse of a minor in the third degree is a class C felony.

Sec. 11.41.440. Sexual abuse of a minor in the fourth degree.



(@) An offender commits the crime of sexual abuse of a minor in the
fourth degree If

(1) being under 16 years of age, the offender engages in sexual
contact with a person who is under 13 years of age and at least three
years younger than (he offender: or

(2) being 18 years of age or older, Ihe offender engages in sexual
contact with a person who is 16 or 17 years of age and at least three
years younger than the offender, and the offender occupies a position of

authority in relation to the victim.,

(b) Sexual abuse of a minor in the fourth degree is a class A
misdemeanor.

Sec. 11.41.443. Spousal relationship no defense. [Repealed. Sec. 61 ch 50
SLA 1989. For current law, see AS 11.41.432 (b)l.

Repealed or Renumbered

Sec. 11.41.445. General provisions.

(@) In a prosecution under AS 11.41.434 - 11.41.440 itis an
affirmative defense that, at the time of the alleged offense, the victim was
the legal spouse of the defendant unless the offense was committed
without the consent of the victim.

(b) In a prosecution under AS 11.41.410 - 11.41.440, whenever a
provision of law defining an offense depends upon a victim s being under
a certain age, it is an affirmative defense that, at the time of the alleged

offense, the defendant

(1) reasonably believed the victim to be that age or older; and

(2) undertook reasonable measures to verify that the victim was that
age or older.

Sec. 11.41.450. Incest.

(@) A person commits the crime of incest if, being 18 years of age or
older, that person engages in sexual penetration with another who is
related, either legitimately or illegitimately, as

(1) an ancestor or descendant of the whole or half blood:

(2) a brother or sister of the whole or half blood; or



(3) an uncle, aunt, nephew, or niece by blood.
(b) Incest is a class C felony.
Sec. 11.41.452. Online enticement of a minor.

(@) A person commits the crime of online enticement of a minor If the
person, being 18 years of age or older, knowingly uses a computer to
communicate with another person to entice, solicit, or encourage the
person to engage in an act described in AS 11.41.455 (a)(1) - (7) and

H) the other person is a child under 16 years of age: or

(2) the person believes that the other person is a child under 16 years
of age.

(b) In a prosecution under (a)(2) of this section, it is not a defense
that the person enticed, solicited, or encouraged was not actually a child

under 16 years of age.

(c) In a prosecution under this section, it is not necessary for the
prosecution to show that the act described in AS 11.41.455 (a)(1) - (7)

was actually committed.

(d) Except as provided in (e) of this section, online enticement is a
class C felony.

(e) Online enticement is a class B felony if the defendant was, at the
time of the offense, required to register as a sex offender or child
kidnapper under AS 12.63 or a similar law of another jurisdiction.

Sec. 11.41.455. Unlawful exploitation of a minor.

(a) A person commits the crime of unlawful exploitation of a minor if.
in the state and with the intent of producing a live performance, film,
audio, video, electronic, or electromagnetic recording, photograph,
negative, slide, book, newspaper, magazine, or other material that
visually or aurally depicts the conduct listed in (1) - (7) of this
subsection, the person knowingly induces or employs a child under 18
years of age to engage in, or photographs, films, records, or televises a
child under 18 years of age engaged in. the following actual or simulated

conduct:
(1) sexual penetration:

(2) the lewd touching of another person's genitals, anus, or breast:



(3) the lewd touching by another person of the child's genitals, anus,
or breast:

(4) masturbation:
(5) bestiality;
(6) the lewd exhibition of the child's genitals: or

(7) sexual masochism or sadism.

(b) A parent, legal guardian, or person having custody or control of a
child under 18 years of age commits the crime of unlawful exploitation of
a minor if, in the state, the person permits the child to engage in conduct
described in (a) of this section knowing that the conduct is intended to be
used in producing a live performance, film, audio, video, electronic, or
electromagnetic recording, photograph, negative, slide, book, newspaper,
magazine, or other material that visually or aurally depicts the conduct.

(c) Unlawful exploitation of a minor is a

(1) class B felony; or

(2) class A felony if the person has been previously convicted of
unlawful exploitation of a minor in this jurisdiction or a similar crime in
this or another jurisdiction.

() In this section, "audio recording™ means a nonbook prerecorded
item without a visual component, and includes a record, tape, cassette,

and compact disc.



TESTING, DISCLOSURE OF RESULTS, AIDS AND HIV
Sec. 18.15.300. Order for blood test: disclosure of results.

(@) A defendant charged in a criminal complaint, indictment,
presentment, or information filed with a magistrate or court with a
violation of AS 11.41.410 - 11.41.450 that includes sexual penetration as
an element of the offense, or a minor with respect to whom a petition has
been filed in ajuvenile court alleging a violation of AS 11.41.410 -
11.41.450 that includes sexual penetration as an element of the offense,
may be ordered by a court having jurisdiction of the complaint,
indictment, information, presentment, or juvenile petition to submit to
testing as provided in AS 18.15.300 - 18.15.320.

(b) An alleged victim listed in the complaint, indictment, information,
presentment, or juvenile petition, the parent or guardian of an alleged
victim who is a minor or incompetent or the prosecuting attorney on the
behalf of an alleged victim, may petition the court for an order authorized

under this section.

(c) Upon receipt of a petition filed under (b) of this section, the court
shall determine if (1) probable cause exists to believe that a crime for
which a test may be ordered under (a) of this section has been
committed, and (2) probable cause exists to believe that sexual
penetration took place between the defendant or minor and the alleged
victim in an act foi which the defendant or minor is charged under (a) of
this section. In making the determination, the court may rely exclusively
on the evidence presented at a grand jury proceeding or preliminary

hearing.

(d) Ifthe court finds probable cause exists to believe that (1) a crime
for which a test may be ordered under (a) of this section has been
committed, and (2) sexual penetration described in (c)(2) of this section
took place, the court shall order that the defendant or minor provide two
specimens of blood for testing as provided in AS 18.15.300 - 18.15.320.

(e) Copies of the blood test results shall be provided to the defendant
or minor, each requesting victim, the victim's designee or, if the victim is
a minor or incompetent, the victim's parents or legal guardian. If the
defendant or minor is being incarcerated or detained at the time of the
blood test or thereafter, the blood test results shall be provided to the
officer in charge and the chief medical officer of the facility in which the
defendant or minor is incarcerated or detained, including an
incarceration or detention ordered as a result of conviction or judgment



of delinquency or child in need of aid for an act for which the defendant
or minor is charged under (a) of ihis section.

(0 A court may not order a test under this section
(1) before seven days after the defendant or minor's arrest;
(2) after the entry of a disposition favorable to a defendant; or

(3) il the defendant is convicted or adjudicated delinquent or in need
of aid, after 90 days after the issuance of the judgment and sentence or
of the judgment in a juvenile action.

(@ In this section,

(1) "disposition favorable to the defendant™ means an adjudication by
a court other than a conviction, or if the defendant is a minor not being
prosecuted as an adult, that the minor is not adjudicated delinquent or a
child in need of aid, for an offense for which a blood test could be ordered

under this section;

(2) "sexual penetration™ has the meaning given in AS 11.81.900 ().

Sec. 18.15.310. Testing; test results.

(@) The withdrawal of blood for a test under AS 18.15.300 - 18.15.320
shall be performed in a medically approved manner. Only a physician or
physician assistant licensed under AS 08.64, registered nurse, licensed
practical nurse, or certified emergency medical technician may withdraw
blood specimens for the purposes of AS 18.15.300 - 18.15.320.

(b) The court shall order that the blood specimens withdrawn under
AS 18.15.300 - 18.15.320 be transmitted to a licensed medical
laboratory and that tests be conducted on them for medically accepted
indications of exposure to or infection by the human immunodeficiency
virus (HIV) and other sexually transmitted diseases for which medically
approved testing is readily and economically available as determined by

the court.

(c) Copies of test results that indicate exposure to or infection by HIV
or other sexually transmitted diseases shall also be transmitted to the

department.

(d) The test results shall be provided to the designated recipients with
the following disclaimer:



"The tests were conducted in a medically approved manner but tests
cannot determine exposure to or infection by HIV or other sexually
transmitted diseases with absolute accuracy. Persons receiving this test
result should continue to monitor their own health and should consult a

physician as appropriate.”

(e) The court shall order all persons, other than the test subject, who
receive test results under AS 18.15.300 - 18.15.320 to maintain the
confidentiality of personal identifying data relating to the test results
except for disclosures by the victim, or if the victim is a minor or
incompetent by the victim's parents or legal guardian, as

(1) is necessary to obtain medical or psychological care or advice or to
ensure the health of the victim's spouse, immediate family, persons
occupying the same household as the victim, or a person in a dating,
courtship, or engagement relationship with the victim:

(2) is necessary to pursue civil remedies against the test subject; or

(3) otherwise permitted by the court.

(0 The specimens and the results of tests ordered under AS
18.15.300 - 18.15.320 are not admissible evidence in a criminal or

juvenile proceeding.

(9) A person performing testing, transmitting test results, or
disclosing information under AS 18.15.300 - 18.15.320 is immune from
civil liability for an act or omission under authority of AS 18.15.300 -
18.15.320. However, this subsection does not preclude liability for a
grossly negligent or intentional violation of a provision of AS 18.15.300 -

18.15.320.

(h) If the results of a blood test conducted under AS 18.15.300
indicate exposure to or infection by HIV or other sexually transmitted
diseases for which testing was conducted, the department shall provide
(1) free counseling and free testing to a victim for HIV and other sexually
transmitted diseases reasonably communicable through the offense: and
(2) counseling to the alleged perpetrator or defendant upon request of the
alleged perpetrator or defendant. The department shall provide referral to
appropriate health care facilities and support services at the request of

the victim.

() In this section,

(1) "/’DS™ means acquired immunodeficiency syndrome or HIV
symptomatic disease:



(2) "counseling™ means providing a person with information and
explanations relating to AIDS and HIV that are medically appropriate for
that person, including all or part of the following:

(A) accurate information regarding AIDS and HIV;,

)
(B) an explanation of behaviors that reduce the risk of transmitting
AIDS and HIV;

(C) an explanation of the confidentiality of information relating to
AIDS diagnoses and HIV tests;

(D) an explanation of information regarding both social and medical
implications of HIV tests:

(E) disclosure of commonly recognized treatment or treatments of
AIDS and HIV;

(3) "HIV"" means the human immunodeficiency virus.
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Introduction

Statutory &
Regulatory
Background

SUMMARY OF
THE HIPAA PRIVACY RULE

The Standardeor Prlvacy oflIndividually Identlflable Health Information ("Privacy
Rule™) establishes, lor the first tune, a set of national standards for the protection ol
certain health information. The U.S. Department of Health and Human Services
(*HHS™) issued the Privacy Rule to implement the requirement of the Health
Insurance Portability and Accountability Act of 1996 ("HIPAA™)." Ihe Privacy Rule
standards address the use and disclosure ol individuals’ health information—called
sprotected health information™ by organizations subject to the Privacy Rule — called
“covered entities," as well as standards for individuals' privacy rights to understand
and control how their health information is used \Nnhin HHS, the Office for Civil
Rights ("OCR™) has responsibility for implementing and enforcing the Privacy Rule
with respect to voluntary compliance activities and civil money penalties.

A major goal ol the Privacy Rule is to assure that individuals' health mfoi.nation is
properly protected while allowing the How of health information needed to provide
and promote high quality health care and to protect the public's health and well being.
The Rule strikes a balance that permits important uses of information, while
protecting the privacy of people who seek care and healing Given that the health
care marketplace is diverse, the Rule is designed lo be flexible and comprehensive to
cover the variety of uses and disclosures that need to be addressed

Ihis is a summary ol key elements of the Privacy Rule and not a complete or
comprehensive guide to compliance. Entities regulated by the Rule are obligated to
comply with all of its applicable requirements and should not rely on this summary as
a source of legal information or advice lo make it easier lor entities to review the
complete requirements of the Rule, provisions of the Rule referenced m this summary
are cited in notes at the end ol this document lo view the entire Rule, and lor other
additional helpful information about how it applies, sec the OCR website

http vwww hhs.uov per hipaa In the event of a conflict between (his summarv

and the Rule, the Rule governs

inks to the OCR Guidance Document are prov ided throughout this paper Provisions
of the Rule referenced in this summary are cited in endnotes at the end of this
document  To review the entire Rule ilsell. and for other additional helpful

information about how it  applies, see the OCR website
http  www hhsuov ocr hipaa

The Health Insurance Portability and Accountability Act of 1996 (HIPAA), Public
Law 104-191. was enacted on August 21, 1996 Sections 261 through 264 of HIPAA
require the Secretary of HHS to publicize standards for the electronic exchange,
privacy and security ol health information Collectively these arc known as the

Administrative Sim plification Prov isions.

HIPAA required the Secretary to issue privacy regulations governing individually
identiliable health information, il Congress did not enact privacy legislation within

| ast Revised 05/03
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Who is
Cosered by the
Privacy Rule

OC R Privacy Rule Summary

three years of the passage of HIPAA. Because Congress did not enact privacy
legislation, HHS developed a proposed rule and released it for public comment on
November 3, 1999. [Ihc Department received over 52.000 public comments The
final regulation, the Privacy Rule, was published December 28, 2000 ;

In March 2"02. the Department proposed and released for public comment
modifications to the Privacy Rule The Department received oyer 11,000 comments
Ihe final modifications ysere published in final form on August 14, 2002." A text
combining the final regulation and the modifications can be found at 45 CI R Part
160 and Part 164, Subpans A and C on the OCR  yvebsitc

Imp: www.hhs gov/ocr hipaa

Ihe Privacy Rule, as well as all the Administrative Simplification rules, apply to
health plans, health care clearinghouses, and to am health care provider who
transmits health information in electronic form in connection wvilh transactions Tor
yshich the Secretary of HHS has adopted standards under HIPAA (the “covered
entities ') for  Ir>in determining whether you arc covered, use the decision tool at
http www ems hhsuos hipaa hipaa2 supoon tools decisions jpport default asp.

Health Plans. Indieidual and group plans that provide or pay the cost ol medical
care are covered entities,’ Health plans include health, dental, yision, and
prescription drug insurers, health maintenance organizations (“11MOs™), Medicare,
Medicaid. Medicare+Choice and Medicare supplement insurers, and long-term care
insurers (excluding nursing home fixed-indemnity policies) Health plans also
include employer-sponsored group health plans, government and church-sponsored
health plans, and multi-employer health plans There are exceptions—a group health
plan yyith less than 50 participants that is administered solely by the employer that
established and maintains the plan is not a covered entity Tyco types of governmenl-
lunded programs are not health plans (1) those whose principal purpose is not
providing or paying the cost of health care, such as the food stamps program; and (2)
those programs whose principal aclixit\ is directly providing health care, such as a
community health ..enter, or the making of grants to fund the direct provision of
health care. Certain types of insurance entities are also not health plans, including
e "ties providing only workers' compensation, automobile insurance, and property

and casualty insurance

Health Care Providers. 1very health care provider, icgardless of size, who
electronically transmits health information in connection with certain transactions, is
a covered entity These transactions include claims, benefit eligibility inquiries,
icfcrrul authorization requests, or other transactions for which HHS has established
standards under the HIPAA Transactions Rule * Using electronic technology, such as
email, does not mean a health care provider is a covered entity, the transmission must
be in connection with a standard transaction The Privacy Rule covers a health care
provider v\hether it electronically transmits these transactions directly or uses a
billing service or other third party to do so on its behalf Health care providers
nclude all "prov iders of services” (e g , institutional prov iders such as hospitals) and
mproviders of medical or health services” (e g , non-mstitutional providers such as
physicians, dentists and other practitioners) as defined by Medicare, and any other
j icrson or organization that furnishes, bills, or is paid for health care.

| asl Revised 05/03
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Health Care ClearinghOUSES. Heaitn care clearingnouses are entities that process
nonstandard information they receive irom another entity into a standard (i.e..

standard format or data content), or vice versa In most instances, health care
clearinghouses will receive irdividually identifiable health information only when
they arc providing these processing services to a health plan or health care provider as
a business associate. In such instances, only certain provisions of the Privacy Rule are
applicable to the health care clearinghouse's uses and disclosures of protected health
information.*  Health carc clearinghouses include billing services, repricing
companies, community health management information systems, and value-added
networks and switches if these entities perform clearinghouse functions

Business Associate Defined. In general, a business associate is a person or
organization, other than a member of a covered entity's workforce, that performs
certain functions or activities on behalf of. or provides certain services to, a covered
entity that involve the use or disclosure of individually identifiable health
information Business associate functions or activ ities on behalf of a covered entity
include claims processing, data analysis, utilization review, and billing.* Business
associate services to a covered entity are limited to legal, actuarial, accounting,
consulting, data aggregation, management, administrative, accreditation, or (manual
| services However, persons or organizations arc not considered business associates if
| their functions or services Jo not involve the use or disclosure of protected health
information, and where any access to protected health information by such persons
would be incidental, if at all A covered entity can be the business associate of

lanother covered entity

Business Associate Contract. When a covered entity uses a contractor or other non-
workforce member to perform business associate” SErvices or activities, the Rule
requires that the covered entity include certain protections for the information in a
business associate agreement (111 certain circumstances governmental entities may use
alternative means to achieve the same protections) Inthe business associate contract,
a covered entity must impose specified written safeguards on the individually
identifiable health information used or disclosed by its business associates

Moreover, a covered entity may not contractually authorize its business associate to
make any use or disclosure ol protected health information that would violate the
Rule. Covered entities that have an existing written contract or agreement with
business associates prior to October 15. 2002, which is not renewed or modified prior
to April 14. 2003. are permitted to continue to operate under that contract until they
renew the contract or April 14. 2004, whichever is first " Sample business associate
contract language is  available on the OCR website at
http www hhs uovncr hipaa contractprov himl Also see OCR  "Business

Associate" Guidance

Protected Health Information. The Privacy Rule protects all “individualy
identifiable health information~ held or transmitted by a cov ered entity or its business

associate, in any form or media, whether electronic, paper, or oral Ihe Privacy Rule
calls this information "protected health information i/'Hlj

| ast Reviscd 05/03
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Individually identifiable health information” IS information, including demographic

data, that relates to

the individual’s past, present or future physical or mental health or
condition,

+ the provision of health carc to the individual, or

the past, present, or future payment for the provision of health care to the
individual,

and that identifies the individual or for which there is a reasonable basis to believe
can be used to identify the individual " Individually identifiable health information
includes many common identifiers (eg, name, address, birth date. Social Security

Number)

Ihc Privacy Rule excludes from protected health information employment records
that a covered entity maintains in its capacity as an employer and education and
certain other records subject to, or defined in, the Family educational Rights and

Privacy Act, 20 U SC 81232g

De-ldcnlified Health Information.  There are no restrictions on the use or
disclosure of dc-idcntified health information 1L De-identificd health information
neither identities nor provides a reasonable basis to identify an individual There are
two ways to de-identify information, either: 1) a formal determination by a qualified
statistician, or 2) the removal of specified identifiers ol the individual and of the
individual's relatives, household members, and employers is required, and is
adequate only if the covered entity has no actual knowledge that the remaining

information could be used to identify the individual 1

Basic Principle. A major purpose ol the Privacy Rule is to define and limit the
circumstances in which an individual's protected heath information may be used or
disclosed by covered entities. A covered entity may not use or disclose protected
health information, except either 111as the Privacy Rule permits or requires; or (2) as
the individual who is the subject ot the information (or the individual's personal

representative) authorizes in writing

Required Disclosures. A covered entity must disclose protected health information
m only two situations (j) to individuals (or (heir personal represemaiives)
specifically when they request access lo. or an accounting of disclosures of, their
protected health information, and (b) lo HHS when it is undertaking a compliance
investigation or review or enforcement action See OCR “Government Access"

Guidance.

Permitted Uses and Disclosures. A covered entity is permitted, but not required, lo
use and disclose protected health information, without an individual's authorization
for the following purposes or situations (1J To the Individual (unless required for
access or accounting of disclosures). (2) Treatment. Payment, and Health Care
Operations; (3j Opportunity to Agree or Object; (4) Incident to an otherwise
permitted use and disclosure; (5) Public Interest and Benefit Activities; and
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(6) Limited Data Set lor the purposes of research, public health or health care
operations " Covered entities may rely on professional ethics and best judgments in
deciding which of these permissive uses jnd disclosures to make

(1) To ihe Individual. A covered entity may disclose protected health information to
the individual who is the subject of the information

(2) Treatment, Payment, Health Care Operations. A covered entity may use and
disclose protected health information for its own treatment, payment, and health care
operations activities ' A covered entity also may disclose protected health
information for the treatment activities of any health care provider, the payment
activities of another covered entity and ol any health carc provider, or the health care
operations ol another covered entity involving either quality or competency assurance
activities or fraud and abuse detection and compliance activities, if both covered
entities have or had a relationship with the individual and the protected health
information pertains to the relationship Sc OCR 'Treatment. Payment. Healthcare

10perations" Guidance.

Treatment is the provision, coordination, or management of health care and
related services for an individual by one or more health care providers,
including consultation between providers regarding a patient and referral of a

patient by one provider to another

Payment encompasses activities of a health plan to obtain premiums,
determine or fulfill responsibilities for coverage and provision of benefits,
and furnish or obtain reimbursement for health care delivered to an
individual'land activities ot a health care provider to obtain payment or be
reimbursed for the provision of health care to an individual.

Health care operations are any of the following activities: (a) quality
assessment and improvement activities, including case management and care
coordination; (b; competency assurance activities, including provider or
health plan performance evaluation, credentialing, and accreditation; (c)
conducting or arranging for medical reviews, audits, or legal services,
including fraud and abuse detection and compliance programs; (d) specified
insurance functions, such as underwriting, risk rating, and reinsuring risk, (e)
business planning, development, management, and administration, and (0
business management and general administrative activities of the entity,
including but not limited to. de-idcnPfymg protected health information,
creating a limited data set, and cer.ain fundraising for the benefit of the

covered entity ."

Most uses and disclosures of psychotherapy notes for treatment, payment, and health
care operations purposes require an authorization as described below ‘5

Obtaining "consent™ (written permission from individuals to use and disclose their
protected health information for treatment, payment, and health care operations) is
optional under the Privacy Rule for all covered entities."4 The content of a consent
form, and the process tor obtaining consent, are at the discretion of the covered entity

electing to seek consent.

| ast Rev ised 05/03
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(J) L'ses and Disclosures with Opportunity lo Agree or Object. Informal
permission may be obtained by asking the individual outright, or by circumstances
that clearly give the individual the opportunity to agree, acquiesce, or object Where
the individual is incapacitated, in an emergency situation, or not available, covered
entities generally may make such uses and disclosures, if in the exercise of their
professional judgment, the use or disclosure is determined to be in the best interests

of the individual

Facility Directories. It iS @ common practice in many health care facilities,
such as hospitals, to maintain a directory of patient contact information. A
covered health care provider may rely on an individual's informal permission
to list in its facility dire>'ory the individual’s name, general condition,
religious affiliation, and location in the provider’s facility ~ The provider
may then disclose the individual’s condition and location in Ihe facility to
anyone asking for the individual by name, and also may disclose religious
affiliation to clergy Members of the clergy are not required to ask tor the
individual by name when inquiring about patient religious affiliation

For Sotiftcation am/ Other Purposes. A COvered entity also may rely on an
individual's informal permission lo disclose to the individual's family,
relatives, or friends, or to other persons whom the individual identifies,
protected health information directly relevant to that person's involvement in
the individual's care or payment tor care ' lhis provision, tor example,
allows a pharmacist to dispense filled prescriptions to a person acting on
behalf of the patient Similarly, a covered entity may rely on an individual's
informal permission to use or disclose protected health information for the
purpose of notifying (including identifying or locating) family members,
personal representatives, or others responsible for the individual's care of the
individual’s location, general condition, or death  In addition, protected
health information may he disclosed for notification purposes to public or
private entities authorized by law or charter to assist in disaster relief efforts

(-1) Incidental Use and Disclosure. Ihe Privacy Rule does not require that every
risk ol an incidental use or disclosure of protected health information he eliminated
A use or disclosure of this information that occurs as a result of, or as “incident to."
an otherwise permitted use or disclosure is permitted as long as the covered entity has
adopted reasonable safeguards as required by the Privacy Rule, and the information
being shared was limited to the "minimum necessary,” as required by the Privacy
Rule. See OCR "Incidental Lses and Disclosures™ Guidance.

(5) Public Interest and Benefit Activities. The Privacy Rule permits use and
disclosure of protected health information, without an individual’s authorization or
permission, lor 12 national priority purposes.'6 These disclosures are permitted,
although not required, by Ihe Rule in recognition of the important uses made of health
information outside ol the health care context Specific conditions or limitations
apply to each public interest purpose, striking the balance between the individual
privacy interest and the public interest need for this information

Required by Law.  Covered entities may use and disclose protected health
information without individual authorization as requirea mx L m (including by

OCR Privacy Rule Summary 6 Last Rev ised 05 03



statute, regulation, or court orders).'

Public Health Activities.  Covered entities ma> disclose protected health
information to (1) public health authorities authorized by law to collect or
receive such information for preventing or controlling disease, injury, or
disability and to public health or other government authorities authorized lo
receive reports of child abuse and neglect; (2) entities subject to FDA
regulation regarding FDA regulated products or activities for purposes such
as adverse event reporting, tracking of products, product recalls, and post-
marketing surveillance, (3) individuals who may have contracted or been
exposed to a communicable disease when notification is authorized by law,
and (-1) employers, regarding employees, when requested by employers, for
information concerning a work-related illness or injury or workplace related
medical surveillance, because such information is needed by the employer to
comply with the Occupational Safety and Health Administration (OHSA),
the Mine Safety and Health Administration (MUSA), or similar stale law

See OCR 'Public Health" Guidance. CDC Public Health and HIPAA

Guidance

lictims ofAbuse, Neglect or Domestic Violence. IN certain CircumstanCE‘S,
covered entities may disclose protected health information to appropriate
government authorities regarding victims of abuse, neglect, or domestic

violence '

Health Oversight Activities. COvered entities may disclose protected health
information to health oversight agencies (as defined in the Rule) for purposes
of legally authorized health oversight activities, such wus audits and
investigations necessary for oversight ol the health care system and

government benefit programs

Judicial and Adm inistrative Proceedings. Covered entities may disclose
protected health information in a judicial or administrative proceeding if the
icquest for the information is through an order from a court or administrative
tribunal  Such information may also be disclosed in response to a subpoena
or other lawlul process if certain assurances regarding notice to the individual

or a protective order are provided

Law Enforcement Purposes. COVered entities may disclose protected health
information to law enforcement officials for law enforcement purposes under
the following six circumstances, and subject to specified conditions; il) as
required by law (including court orders, court-ordered warrants, subpoenas)
and administrative requests; (2) to identify or locate a suspect, fugitive,
material witness, or missing person; (3) in response lo a law enforcement
official's request for information about a victim or suspected victim of a
crime; (4) to alert law enforcement of a person’s death, if the covered entity
suspects that criminal activity caused the death. (5) when a covered entity
believes that protected health information is evidence of a crime that
occurred on Us premises; and (6) by a covered health care provider in a
medical emergency not occurring on its premises, when necessary to inform
law enforcement about the commission and nature of a crime, the location of
ihe crime or crime victims, and Ihe perpetrator of the crime

OCR Privacy Rule Summary 7 Last Rev ised 05 03
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.. Summary Fact Sheet on
Statistics HIV-AIDS
Approx 900,000

Approx 300 000

Number of people living wilh HIV/AIDS .
Carol Thompson, Director.

Number of people who may not know they are While House Office ol
National AIDS Policy

HIV pos

Number of new HIV infections per year Gel Information

Approx 40,000
Prevention ft Education
70% General Information

Percent of new HIV infections who are male
Global Pandemic

Percent of new HIV infections who are female 30%
Contact Information

Cumulative AIDS cases (as of June 20 n) 753,907 .
\/TVhe rY'Vh'{e HODU(SJEZOSOZ
9 ashington
Percent of AIDS cases (als of June 2000) who are 76% (202)456-7320
male FAX (202)456-7315
Percent of AIDS cases (as of June 2000) who are 24%
female
Number of new AIDS cases (7/99-6/00) 43,517
Cumulative number who have died from AIDS 438,795
Percent of AIDS deaths who are male 85%
Percent of AIDS deaths who are female 15%

Number of States affected by HiV/AIDS 50 «DC and US territories

Death due to AIDS by race/ethnicity AIDS Deaths u.s.
Population
White, non-Hispamc 46% 71%
African American 35% 12%
Latino 17% 13%
Asian/Pacific Islander 1% 4%
American Indian/Alaska Native <1% 1%
Mode of transmission among men Percent
Men who have sex with men (MSM) 47%
Injection drug use (IDU) e
— y?  Heterosexual sex 10%
Other 18%
Mode of transmission among women Percent
Heterosexual sex 75%
Injection drug use (IDU) 25%
HIV/AIDS among ethnic populations (men) AIDS Cases u.s.
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HIV/AIDS Diagnoses

At the end of 2003, an estimated 1,039,000 to 1,135,000 persons in the United States were living
with HIV/AIDS [1]. In 2003, 3? 048 cases of HIV/AIDS were reported from the 33 areas (32 states
and the US Virgin Islands)’ long-term, confidential name-based HIV reporting [2] When all 50
states are considered, CDC estimates that approximately 40.000 persons become infected with

HIV each year [1]

By Exposure

In 2003, men who have sex with men (MSM) represented the largest proportion of HIV/AIDS
diagnoses, followed by adults and adolescents infected through heterosexual conlact

Exposure categories of adults and adolescents
who received a diagnosis of HIV/AIDS, 2003

Males Females
No. =23.153 No =8.733
e
ontact
anétt%g%nn Olher
Mot Hitaro-
ata-io-na* i
iCKvaj 1y |
CK %Bﬁntact @g{rg
No. =31,886
Note. Based on dala from 33 areas wiih long-term, confidential name-Dased
HIV reporting

HIV/AIDS includes persons with a diagnosis of HIV infection (not AIDS), a diagnosis of HIV
infection and a later diagnosis of AIDS, or concurrent diagnoses of HIV infection and AID S

By Sex

In 2003. almost three quarters of HIV/AIDS diagnoses wpre made for male adolescenls and
adults.

http://www.cdc.gov hiv/pubs/Facts At-A-Glance.htm 2/28/2006
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Hepatitis C Fact Sheet

SIGNS & 800/0 of persons have no signs or symptoms.
SYMPTOMS _ _ . .
* jaundice  abdominal pain
« fatigue * loss of appetite
e dark urine * nausea
CAUSE * Hepatitis C virus (HCV)
LONG-TERM * Chronic infection: 550/0'85% of infected persons
EFFECTS * Chronic liver disease: 70%0f chronically infected persons

e Deaths from chronic liver disease: 0/0- 0 of infected

persons may die
* Leading indication for liver transplant

TRANSMISSION * Occurs when blood from an infected person enters the body
of a person who is not infected.
* HCV is spread through sharing needles or "works" when
"shooting" drugs, through needlesticks or sharps exposures
on the job, or from an infected mother to her baby during

birth.
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CDC Hepaims C Fad Sheet

Recommendations Persons at risk for HCV infection might also be at risk for infection

for testing hased with hepatitis B virus (HBV) or HIV.

on risk for HCV

infection Recommendations for Testing Based on Risk for HCV Infection
PERSONS RISK OF TESTING

INFECTION RECOMMENDED?

Injecting drug users High Yes

Recipients of clotting
factors made before
1987 High Yes

Hemodialysis patients Intermediate Yes

Recipients of blood
and/or solid organs

before 1992 Intermediate Yes

People with

undiagnosed liver

problems Intermediate Yes

Infants born to After 12-18 mos.
infected mothers Intermediate old

Healthcare/public Only after known
safety workers _ow exposure

People having sex with
multiple partners Low No*

People having sex with

an infected steady
partner Low No*

*Anyone who wants to get tested should ask cheir doctor.
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Genital Herpes

Genital herpes is a Sexually Transmitted Disease (STD) caused by a herpes simplex
virus (HSV). Genital herpes can cause sores on tlie genitals (vagina, penis and anus)

and the skin around those areas.

How Is genital herpes spread?

Herpes is spread by direct contact with infected skin or sores during sexual activity. The virus is

usually passed from an infected person's genitals or mouth to their partner's genitals during oral, vaginal
or anal sex. A person with genital herpes may have sores or blisters. However, herpes is

commonly passed to a sex partner when no actual sores are present.

What are the signs and symptoms of genital herpes?

Symptoms of genital herpes can include:

+ Blisters or sores on the genitals that may last a few days to a week or more.
* Tingling, numbness or itching at the site of the sores a day or two before they appear.

+ Genital herpes infection lasts for life, although sores may come and go.

Can | have genital herpes and not know it?

Yes! About | out of 4 sexually active adults are infected with genital herpes and most don't know
they have it.

MANY PEOPLE HAVE NO SYMPTOMS. OR MILD SYMPTOMS THAT THEY DON'T KNOW ARE CAUSED
BY HERPES.

s genital herpes serious?

+ Genital herpes is not usually a severe or dangerous infection, but it can be painful.
+ The first outbreak of sores is usually the worst. Recurrent outbreaks are sometimes linked to pro-

longed sunlight exposure, stress, fatigue, lack of sleep, or menstruation.
* A pregnant woman who has herpes should tell her doctor so that steps can be taken to protect the

baby's health.
* A person with the open sores caused by genital herpes has a greater chance of giving or getting HIV,

the virus that causes AIDS.
« Iffluid from a herpes sore is passed to the eye (by hands touching the sore and then the eye), vision

may be permanently damaged.
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How is genital herpes treated?

« There is no cure for herpes. There are several medications, available by prescription, that can help
control herpes outhreaks. Ask your doctor or nurse for more information.
+ For some people, the outhreaks are mild and do not require medication.

How can | avoid getting genital herpes?

1 Abstinence (not having sex) is the only sure way to avoid infection.
[JPlan Ahead: Think about protecting yourself. Talk about STDs and the need to protect yourself

with your sex partner(s).
[JUse a male condom with each sex partner.
[11f a male condom cannot be used properly, the female condom can be  d.

Note: Condoms are more likely to protect you from genital herpes if they cover the infected area(s).

HIVISALSO A STD!

When you get infected with genital herpes, you could also be getting HIV.

Birth control pills or a birth control shot cannot protect you against genital herpes or other STDs.
USING CONDOMS CORRECTLY EVERY TIME YOU HAVE SEX CAN PROTECT YOU FROM HERPES.

HIV. AND OTHER STDs.

Where can | get more information about STDs

and protecting myself?
* In English: Call toll free: National STD/HIV hotlines at 1+(800) 342-2437 or 1+(800) 227-8922

* In Spanish: Call toll free: 1+(800) 344-7432
« TTY for the Deafand Hard of Hearing: [+(800) 243-7889

Talk to your own health care provider or call your county health department by looking for the
telephone number in the phone book (white pages) under county government. Ask to speak to
someone in the STD clinic or the STD program for more information about genital herpes.



DEFINITIONS FOR AIDS AND HIV IN ALASKA STATUTES

Sec. 18.15.310. Testing; test results.

(@) The withdrawal of blood for a test under AS 18.15.300 - 18.15.320
shall be performed in a medically approved manner. Only a physician or
physician assistant licensed under AS 08.64. registered nurse, licensed
practical nurse, or certified emergency medical technician may withdraw
blood specimens for the purposes of AS 18.15.300 - 18.15.320.

(b) The court shall order that the blood specimens withdrawn under
AS 18.15.300 - 18.15.320 be transmitted to a licensed medical
laboratory and that tests be conducted on them for medically accepted
indications of exposure to or infection by the human immunodeficiency
virus (HIV) and other sexually transmitted diseases for which medically
approved testing is readily and economically available as determined bv

the court.

(c) Copies of test results that indicate exposure to or infection by HIV
or other sexually transmitted diseases shall also be transmitted to the

department.

(d) The test results shall be provided to the designated recipients with
the following disclaimer:

The tests were conducted in a medically approved manner but tests
cannot determine exposure to or infection by HIV or other sexually
transmitted diseases with absolute accuracy. Persons receiving this test
result should continue to monitor their own health and should consult a

physician as appropriate.”

(e) The court shall order all persons, other than the test subject, who
receive test results under AS 18.15.300 18.15.320 to maintain the
confidentiality of personal identify ig data relating to the test results
except for disclosures by the victim, or if the victim is a minor or
incompetent by the victim's parents or legal guardian, as

(1) is necessary to obtain medical or psychological carc or advice or to
ensure the health of the victim's spouse, immediate family, persons

occupying the same household as the victim, or a person in a dating,
courtship, or engagement relationship with the victim:

(2) is necessary to pursue civil remedies against the test subject; or

(3) otherwise permitted by the court.



(0 The specimens and the results of tests ordered under AS
18.15.300 - 18.15.320 are not admissible evidence in a criminal or

juvenile proceeding.

(@) A person performing testing, transmitting test results, or
disclosing information under AS 18.15.300 - 18.15.320 is immune from
civil liability for an act or omission under authority of AS 18.15.300 -

18.15.320. However, this subsection does not preclude liability for a
grossly negligent or intentional violation of a provision of AS 18.15.300 -

18.15.320.

(h) If the results of a blood test conducted under AS 18.15.300
indicate exposure to or infection by HIV or other sexually transmitted
diseases ior which testing was conducted, the department shall provide
(1) free counseling and free testing lo a victim for HIV and other sexually
transmitted diseases reasonably communicable through the offense: and
(2) counseling to the alleged perpetrator or defendant upon request of the
alleged perpetrator or defendant. The department shall provide referral to
appropriate health care facilities and support services at the request of

the victim.
() In this section,

(1) "AIDS" means acquired immunodeficiency syndrome or HIV
symptomatic disease:

(2) "counseling™ means providing a person with information and
explanations relating to AIDS and HIV that are medically appropriate for
that person, including all or part of the following:

(A) accurate information regarding AIDS and HIV;

(B) an explanation of behaviors that reduce the risk of transmitting
AIDS and HIV;

(C) an explanation of the confidentiality of information relating to
AIDS diagnoses and HIV tests;

(D) an explanation of information regarding both social and medical
implications of HIV tests;

(E) disclosure of commonly recognized treatment or treatments of
AIDS and HIV;

(3) "HIV' means the human immunodeficiency virus.



FACTORS IN AGGRAVATION AND MITIGATION

See. 12.55.155. Factors in aggravation and mitigation.

() Except as provided in (e) of this section, if a defendant is convicted
of an offense and is subject to sentencing under AS 12.55.125(c). (d). (e).

or (i) and

(1) the low end of the presumptive range is four years or less, the
court may impose any sentence below the presumptive range for factors
in mitigation or may increase the active tenn of imprisonment up to the
maximum term of imprisonment for factors in aggravation;

(2) the low end of the presumptive range is more than lour years, the
court may impose a sentence below the presumptive range as long as the
active term of imprisonment is not less than 50 percent of the low end of
the presumptive range for factors in mitigation or may increase the active
term of imprisonment up to the maximum term of imprisonment for

factors in aggravation.

(b) Sentences under this section IMat are outside of the presumptive
ranges set out in AS 12.55.125 shall be ba™ed on the totality of the
aggravating and mitigating factors set out in (cj and (d) of this section.

(c) The following factors shall be considered by the sentencing court if
proven in accordance with this section, and may allow imposition of a
sentence above the presumptive range set out in AS 12.55.125 :

(1) a person, other than an accomplice, sustained physical injury as
a direct result of the defendant's conduct;

(2) the defendant's conduct during the commission of the offense
manifested deliberate cruelty to another person;

(3) the defendant was the leader of a group of three or more persons
vho participated in the offense;

(4) the defendant employed a dangerous instrument in furtherance of
the offense:

(5) the defendant knew or reasonably should have known that the
victim of the offense was particularly vulnerable or incapable of
resistance due to advanced age. disability, ill health, or extreme youth or
was for any other reason substantially incapable of exercising normal
physical or mental powers of resistance;



(6) the defendant's conduct created a risk of imminent physical injury
lo three or more persons, other than accomplices:

(7) a prior felony conviction considered for the purpose of invoking a
presumptive range under this chapter was of a more serious class of

offense than the present offense:

(8) the defendant's prior criminal history includes conduct involving
aggravated or repeated instances of assaultive behavior:

(9) the defendant knew that the offense involved more than one
victim:

(10) the conduct constituting the offense was among the most serious
conduct included in the definition of the offense;

(1 1) the defendant committed the offense under an agreement that
the defendant either pay or be paid for the commission of the offense,
and the pecuniary incentive was beyond that inherent in the offense

itself:

(12) the defendant was on release under AS 12.30.020 or 12.30.040
for another felony charge or conviction or for a misdemeanor charge or

conviction having assault as a necessary element;

(13) Ihe defendant knowingly directed the conduct constituting the
offense at an active officer of the court or at an active or former judicial
officer, prosecuting attorney, law enforcement officer, correctional
employee, fire fighter, emergency medical technician, paramedic,
ambulance attendant, or other emergency responder during or because
of the exercise of official duties;

(14) the defendant was a member of an organized group of five or
more persons, and the offense was committed to further the criminal

objectives of the group;

(15) the defendant has three or more prior felony convictions;

(16) the defendant's criminal conduct was designed to obtain
substantial pecuniary gain and the risk of prosecution and punishment

for the conduct is slight;

(17) the offense was one of a continuing series of criminal offenses
committed in furtherance of illegal business activities from which the
defendant derives a major portion of the defendant's income;



(18) the offense was a felony

(A) specified in AS 11.41 and was committed against a spouse, a
former spouse, or a member of the social unit made up ol those living
together in the same dwelling as the defendant;

(B) specified in AS 11.41.410 - 11.41.458 and lhe defendant has
engaged in the same or other conduct prohibited by a provision of AS
11.41.410 - 11.41.460 involving the same or another victim; or

(C) specified in AS 11.4 1that is a crime involving domestic violence
and was committed in the physical presence or hearing of a child under
16 years of age who was. at the time of the offense, living within the
residence of the victim, the residence of the perpetrator, or the residence
where the crime involving domestic violence occurred:

(19) the defendant s prior criminal history includes an adjudication
as a delinquent for conduct that would have been a felony if committed

by an adult:

(20) the defendant was on furlough under AS 33.30 or on parole or

probation for another felony charge or conviction that would be
considered a prior felony conviction under AS 12.55.145 (a)(1)(B);

(21) the defendant has a criminal history of repeated instances of
conduct violative of criminal laws, whether punishable as felonies or
misdemeanors, similar in nature to the offense for which the defendant is

being sentenced under this section:

(22) the defendant knowingly directed the conduct constituting the
offense al a victim because of that person s race, sex, color, creed,
physical or mental disability, ancestry, or national origin;

d(23) the defendant is convicted of an offense specified in AS 11.71
an

(A) the offense involved the delivery of a controlled substance under
circumstances manifesting an intent to distribute the substance as part

of a commercial enterprise; or

(B) at the time of the conduct resulting in the conviction, the
defendant was caring for or assisting in the care of a child under 10

years of age;



(24) the defendant is convicted of an offense specified in AS 11.71
and the ofTense involved the transportation of controlled substances into

the state:

(25) the defendant is convicted ofan offense specified in AS 11.71
and the offense involved large quantities of a controlled substance.

(26) the defendant Is convicted of an offense specified in AS 11.71
and the offense involved the distribution of a controlled substance that

had been adulterated with a toxic substance:
(27) the defendant, being 18 years of age or older,

(A) is legally accountable under AS 11.16.110 (2) for the conduct of a
person who, at the time the offense was committed, was under 18 years
of age and at least three years younger than the defendant; or

(B) is aided or abetted in planning or committing the offense by a
person who. at the time the offense was committed, was under 18 years
of age and at least three years younger than the defendant;

(28) the victim of the offense is a person who provided testimony or
evidence related to a prior offense committed by the defendant;

(29) the defendant committed the offense for the benefit of. al the
direction of. or in association with a criminal street gang;

(30) the defendant is convicted ol an offense specified in AS
11.41.410 - 11.41.455. and the defendant knowingly supplied alcohol or
a controlled substance to the victim in furtherance rthc offense with the
intent to make the victim incapacitated; in this paragraph,
incapacitated™ has the meaning given in AS 11.41.470 ;

(31) the defendant's prior criminal history includes convictions for
five or more crimes in tins or another jurisdiction that are class A
misdemeanors under the law of this state, or having elements similar to
a class A misdemeanor; two or more convictions arising out of a single
continuous episode are considered a single conviction; however, an
offense is not a part of a continuous episode if committed while
attempting to escape or resist arrest or if it is an assault upon a
uniformed or otherwise clearly identified peace officer; notice and denial
of convictions are governed by AS 12.55.145 (b). (c). and (d);

(32) the offense is a violation of AS 11.41 or AS 11.46.400 and Ihe
offense occurred on school grounds, on a school bus. at a school-



sponsored event, or in the administrative offices of a school district if
students Lire educated at that office; in this paragraph.

(A) "school bus" has the meaning given in AS 11.71.900 :
B "school district" has the meaning given in AS 47.07.063 :
(C) "school grounds™ has the meaning given in AS 11.71.900 .

(d) The following factors shall be considered by the sentencing court
if proven in accordance with this section, and may allow' imposition of a
sentence below' the presumptive range set out in AS 12.55.125 :

(1) the offense w'as principally accomplished by another person, and
the defendant manifested extreme caution or sincere concern for the
safety or well-being of the victim:

(2) the defendant, although an accomplice, played only a minor role
in the commission of the offense;

(3) the defendant committed the offense under some degree of duress,
coercion, threat, or compulsion insufficient to constitute a complete
defense, but that significantly affected the defendant s conduct;

(4) tlie conduct of a youthful defendant w'as substantially influenced
by another person more mature than the defendant:

(5) the conduct of an aged defendant was substantially a product of
physical or mental infirmities resulting from the defendant s age;

(6) in a conviction for assault under AS 11.41.200 - 11.41.220. the
defendant acted with serious provocation from the victim;

(7) except in the case of a crime defined by AS 11.41.410- 11.41.470,
the victim provoked the crime to a significant degree;

(8) the conduct constituting the offense was among the least serious
conduct included in the definition of the offense:

(9) before the defendant knew that the criminal conduct had been
discovered, the defendant fully compensated or made a good faith effort
to fully compensate the victim of the defendant's criminal conduct for

anv damage or injury sustained:



(10) the defendant was motivated to commit the offense solely by an
overwhelming compulsion to provide for emergency necessities for ihe
defendant's immediate family;

(11) after commission of the offense for which the defendant is being
sentenced, the defendant assisted authorities to detect, apprehend, or
prosecute other persons who commit'cd an offense;

(12) the facts surrounding the commission of the offense and any
previous offenses by the defendant establish that the harm caused bv the
defendant's conduct is consistently minor and inconsistent with the
imposition of a substantial period of imprisonment;

(13) the defendant Is convicted of an offense specified in AS 11.71
and the offense involved small quantities of a controlled substance;

(14) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the distribution of a controlled substance, other
than a schedule 1A controlled substance, to a personal acquaintance who

Is 19 years of age or older for no profit;

(15) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the possession of a small amount of a controlled
substance for personal use in the defendant's home:

(16) in a conviction for assault or attempted assault or for homicide
or attempted homicide, the defendant acted in response to domestic
violence perpetrated by the victim against the defendant and the
domestic violence consisted of aggravated or repeated instances of

assaultive behavior:

(17) except in the case of an offense defined by AS 11.41 or AS
11.46.400 or a defendant who has previously been convicted of a felony,
the defendant, at the time of sentencing, is actively participating in or
has successfully completed a stale-approved treatment program that is
relevant to the offense and that was begun after the offense wvai

committed:;

(18) except in the case of an offense defined under AS 11.41 or AS
11.46.400 or a defendant who has previously been convicted of a felony,
the defendant committed the offense while suffering from a mental
disease or defect as defined in AS 12.47.130 that was insufficient to
constitute a complete defense but that significantly affected the

defendant’s conduct.



(e) Ifa factor in aggravation is a necessary element of the present
offense, or requires the imposition of a sentence within the presumptive
range under AS 12.55.125 (c)(2). that factor may not be used to impose a
sentence above the high end of the presumptive range. Ifa factor in
mitigation is raised at trial as a defense reducing the offense charged to a

lesser included offense, that factor may not be used to impose a sentence
below the low end of the presumptive range.

() Ifthe state seeks to establish a factor in aggravation at sentencing

(1) under (c)(7). (8). (12). (15). (19). (20). (21). or (31) of this section, or
if the defendant seeks to establish a factor in mitigation at sentencing,
written notice must be served on the opposing party and filed with the
court not later than 10 days before the date set for imposition of
sentence; the factors in aggravation listed in this paragraph and factors
in mitigation must be established bv clear and convincing evidence
before the court sitting without a jury; all findings must be set out with

specificity;

(2) other than one listed in (1) of this ubsection. the factor shall be
presented to a trial jury under procedi set by the court, unless the
defendant waives trail by jury, stipulates to ihe existence of the factor, or
consents to have the factor proven under procedures set out in (1) of this
subsection: a factor in aggravation presented to ajury is established if
proved beyond a reasonable doubt; written notice of the intent to
establish a factor in aggravation must be served on the defendant and

filed with the court

(A) 20 days before trial, or at another time specified by the court;

- ® within 48 hours, or al a time specified by the court, if the court
instructs the jury about the option to return a verdict for a lesser
included offense; or

() five days before entering a plea that results in a finding of guilt, or
at another time specified by the court.

(9) Voluntary alcohol or other ding intoxication or chronic alcoholism
or other drug addiction may not be considered an aggravating or

mitigating factor.

(h) In this section, "serious provocation™ has the meaning given in AS
11.41.1 15(2).



SENTENCING AND PROBATION FOR SEXUAL OFFENSES

Sec. 12.55.125. Sentences of imprisonment for felonies.

(@) A defendant convicted of murder in the first degree shall be
sentenced to a definite tenn of imprisonment of at least 20 years but not
more lban 99 years. A defendant convicted of murder in the first degree
shall be sentenced to a mandatory tenn of imprisonment of 99 years

when

11) the defendant is convicted of the murder of a uniformed or
otherwise clearly identified peace officer, fire fighter, or correctional
employee who was engaged in the perfonnance of official duties at the

time of the murder;
(2) the defendant has been previously convicted of

(A) murder in the first degree under AS 11.41.100 or former AS
11.15.010 or 11.15.020:

(B) murder in the second degree under AS 11.41.1 10 or former AS
11.15.030: or

(C) homicide under the laws of another jurisdiction when the offense
of which the defendant was convicted contains elements similar to first
degree murder under AS 11.41.100 or second degree murder under AS

11.41.110:

(3) the court finds bv clear and convincing evidence that the
defendant subjected the murder victim to substantial physical torture; or

(4) the defendant is convicted of the murder of and personally caused
the death of a person, other than a participant, during a robbery.

(b) A defendant convicted of attempted murder in the first degree,
solicitation to commit murder in the first degree, conspiracy to commit
murder in the first degree, kidnapping, or misconduct involving a
controlled substance in the first degree shall be sentenced to a definite
term of imprisonment of at least five years but not more than 99 years. A
defendant convicted of murder in the second degree shall be sentenced to
a definite tenn of imprisonment of at least 10 years but not more than 99
years. A defendant convicted of murder in the second degree shall be
sentenced to a definite term of imprisonment of at least 20 years but not
more than 99 years when the defendant is convicted of the murder of a
child under 16 years of age and the court finds by clear and convincing
evidence that the defendant (1) was a natural parent, a stepparent, an



adopted parent, a legal guardian, or a person occupying a position of
authority in relation to the child; or (2) caused the death of the child by
committing a crime against a person under AS 11.41.200 « 11.41.530. In
this subsection, "legal guardian' and "position of authority" have the

meanings given in AS 11.41.470.

() Except as provided in (i) of this section, a defendant convicted of a
class A felony may be sentenced to a definite term of imprisonment of not
more than 20 years, and shall be sentenced to a definite term within the
following presumptive ranges, subject to adjustment as provided in AS

12.55.155 - 12.55.175;

(1) ifthe offense is a first felony conviction and does not involve
circumstances described in (2) of this subsection, five to eight years;

(2) if the offense is a first felony conviction and the defendant
possessed a firearm, used a dangerous instrument, or caused serious
physical injury or death during the commission of the offense, or
knowingly directed the conduct constituting the offense at a uniformed
or otherwise clearly identified peace officer, fire fighter, correctional
employee, emergency medical technician, paramedic, ambulance
attendant, or other emergency responder who was engaged in the
perfonnance of official duties at the time of the offense, seven to 11

years;
(3) if the offense is a second fclonv conviction, 10 to 14 years;

(4) if the offense is a third felony conviction and the defendant is not
subject to sentencing under (1) of this section. 15 to 20 years.

(d) Except as provided in (i) of this section, a defendant convicted ofa
class 13 felony may be sentenced to a definite term of imprisonment of not
more than 10 years, and shall be sentenced to a definite term within the
following presumptive ranges, subject to adjustment as provided in AS

12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and does not involve
circumstances described in (2) of this subsection, one to three years; a
defendant sentenced under this paragraph may, if the court finds it
appropriate, be granted a suspended imposition of sentence under AS
12.55.085 if. as a condition of probation under AS 12.55.086 . the
defendant is required to serve an active term of imprisonment within the
range specified in this paragraph, unless the court finds that a mitigation

factor under AS 12.55.155 applies;



(2) if the offense is a first felony conviction, the defendant violated AS
11.41.130 . and the victim was a child under 16 years of age. two to four

years;

(3) if the offense is a second felony conviction, four to seven years;

(4) if the offense is a third felony conviction, six to 10 years.

(e) Except as provided in (i) of this section, a defendant convicted of a

class C felony may be sentenced to a definite term of imprisonment of not
more than five years, and shall be sentenced to a definite t*nn within the
following presumptive ranges, subject to adjustment as provided in AS

12.55.155 - 12.55.175;

(1J if the offense is a first felony conviction and does not involve
circumstances described in (4) of this subsection, zero to two years; a

defendant sentenced under this paragraph may. if the court finds it
appropriate, be granied a suspended imposition of sentence under AS
12.55.085. and the court may. as a condition of probation under AS
12.55.086. require the defendant to serve an active tenn of imprisonment

within the range specified in this paragraph;
(2) if the offense is a second felony conviction, two to four years;
(3) if the offense is a third felony conviction, three to live years;

(4) if the offense is a first felony conviction, and the defendant
violated AS 08.54.720 (a)(15). one to two years.

(0 Ifa defendant is sentenced under () or (b) of this section.

(1) imprisonment for the prescribed minimum or mandatory term
may not be suspended under AS 12.55.080 ;

(2) imposition of sentence may not be suspended under AS 12.55.085

3) imprisonment for the prescribed minimum or mandatory term
may not be reduced, except as provided in (j) of this section.

©) If a defendant is sentenced under (c), (d). (c). or (i) of this section,

except to the extent permitted under AS 12.55.155 - 12.55.177;,

(1) imprisonment may not be suspended under AS 12.55.080 below
the low end of the presumptive range;



(2) and except as provided in éd)(l) r (e)(1) of this section, imposition
of sentence may not be suspended under AS 12.55.085 :

(3) terms of imprisonment may not be otherwise reduced.

(h) Nothing in this section or AS 12.55.135 limits the discretion of the
sentencing judge except as specifically provided. Nothing in (a) of this
section limits the court s discretion to impose a.sentence of 99 years
imprisonment, or to limit parole eligibility, for a person convicted of
murder in the first or second degree in circumstances other than those

enumerated in (a).
() A defendant convicted of

(1) sexual assault in the first degree or sexual abuse ofa minor in the

first degree may be sentenced to a definite term of imprisonment of not
more than 99 years and shall be sentenced to a definite term within the
following presumptive ranges, subject to adjustment as provided in AS

12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction and does not involve
circumstances described in (B) of this paragraph, eight to 12 years;

(B) if the offense is a first felony conviction and the defendant
possessed a firearm, used a dangerous instrument, or caused serious
physical injury during the commission of the offense, 12 to 16 years;

(C) Ifthe ofTense is a second felony conviction and does not involve
circumstances described in (D) of this paragraph, 15 to 20 years;

(D) if the offense is a second felony conviction and the defendant has
a prior conviction for a sexual felony, 20 to 30 years;

(E) if the offense is a third felony conviction and the defendant is not
subject to sentencing under (F) of this paragraph or ()) of this section, 25
to 35 years;

(F) if the offense is a third felony conviction, the defendant is not
subject to sentencing under (1) of this section, and the defenaant has two

prior convictions for sexual felonies, 30 to 40 years;

(2) attempt, conspiracy, or solicitation to commit sexual assault in
the first degree or sexual abuse of a minor in the first degree may be
sentenced to a definite term of imprisonment of not more than 30 years
and shall be sentenced to a definite term within the following



presumptive ranges, subject to adjustment as provided in AS 12.55.155 -
12.55.175:

(A) if the offense is a first felony conviction and does not involve
circumstances described in (B) of this paragraph, five to eight years;

(B) if the offense is a first felony conviction, and the defendant
possessed a firearm, used a dangerous instrument, or caused serious
physical injuiy during the commission of the offense, 10 to 14 years;

(C) Ifthe offense is a second felony conviction and does not involve
circumstances described in (D) of this paragraph, 12 to 16 years;

(D) if the offense is a second felony conviction and the defendant has
a prior conviction for a sexual felony. 15 to 20 years;

(E) if the offense is a third felony conviction, does not involve
circumstances described in (F) of this paragraph, and the defendant is
not subject to sentencing under (1) of this section. 15 to 25 years;

(F) if the offense is a third felony conviction, the defendant is not
subject to sentencing under (1) of this section, and the defendant has two
prior convictions for sexual felonies, 20 to 30 years;

(3) sexual assault in the second degree, sexual abuse of a minor in
the second degree, unlawful exploitation of a minor, or distribution of
child pornography may be sentenced to a definite term of imprisonment
of not more than 20 years and shall be sentenced to a definite term
within the following presumptive ranges, subject to adjustment as
provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction, two to four years;

(B) if the offense is a second felony conviction and does not involve
circumstances described in (C) of this paragraph, five to eight years;

(C) if the offense is a second felony conviction and the defendant has
a prior conviction for a sexual felony, 10 to 14 years;

(D) if the offense is a third felony conviction and does not involve
circumstances described m (E) of this paragraph, 10 to 14 years;

(E) if the offense is a third felony conviction and the defendant has
two prior convictions for sexual felonies, 15 to 20 years;



(4) sexual assault in the third degree, Incest, indecent exposure in
the rxst degree, possession of child pornography, or attempt, conspiracy,
or solicitation to commit sexual assault in the second degree, sexual
abuse ofa minor in the second degree, unlawful exploitation of a minor,
or distribution of child pornography, may be sentenced to a definite term
of imprisonment of not more than 10 years and shall be sentenced to a
definite term within the following presumptive ranges, subject to
adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction, one to two years:

(B) if the offense is a second felony conviction and does not involve
circumstances described in (C) of this paragraph, two to five years:

(C) if the offense is a second felony conviction and the defendant has
a prior conviction for a sexual felony, three to six years:

(D) if the offense is a third felony conviction and docs not involve
circumstances described in (E) < this paragraph, three to six years;

(E) if the offense is a third felony conviction and the defendant has
two prior convictions for sexual felonies, six to 10 years.

() A defendant sentenced to a (1) mandatory term of imprisonment of
99 years under (a) of this section may apply once for a modification or
reduction of sentence under the Alaska Rules of Criminal Procedure after
serving one-half of the mandatory term without consideration of good
time earned under AS 37.20.010 . or (2) definite term of imprisonment
under () of this section may apply once for a modification or reduction of
ser'mce under the Alaska Rules of Criminal Procedure alter serving the
greater of (A) one-half of the definite term or (B) 30 years. A defendant
may not file and a court may not entertain more than one motion for
modification or reduction of a sentence subject to this subsection,
regardless of whether or not the court granted or denied a previous

motion.
(k) /Repealed. Sec. 32 ch 2 SLA 20051.

) Notwithstanding any other provision of law. a defendant convicted
of an unclassified or class A felony offense, and not subject to a
mandatory 99-ycar sentence under (a) of this section, shall be sentenced
to a definite term of imprisonment of at least 40 years but not more than
99 years when the defendant has been previously convicted of two r
more most serious felonies and the prosecuting attorney has filed a
notice of intent to seek a definite sentence under this subsection at the



time the defendant was arraigned i.. superior court. Ifa defendant is
sentenced to a definite term under this subsection.

(1) imprisonment for the prescribed definite tenn may not be
suspended under AS 12.55.080 ;

(2) imposition of sentence may not be suspended under AS 12.55.085

(3) imprisonment for the prescribed definite term may not be
reduced, except as provided in (j) of this section.

(m) Notwithstanding (a)(4) and (J) of this section, if a court finds that
imposition of a mandatory term of imprisonment of 99 years on a
defendant subject to sentencing under (a)(4) of this section would be
manifestly unjust, the court may sentence the defendant to a definite
term of imprisonment otherwise permissible under (@) of this section.

(n) In imposing a sentence within a presumptive range under (c). (d).
(e). or (i) of this section, the total term, made up of the active term of
imprisonment plus any suspended term of imprisonment, must fall
within the presumptive range, and the active term of imprisonment may
not fall below the lower end of the presumptive range.



DEFNITIONS FOR PHYSICAL INJURY. SEXUAL CONTACT AND
SEXUAL PENETRATION IN ALASKA STATUTES

See. 11.81.900. Definitions.

() For purposes of this title, unless the context requires
otherwise.

(56) “'serious physical injury” means

(A) physical injury caused by an act performed under circumstances
that create a substantial risk of death: or

(13 physical injury that causes serious and protracted disfigurement,
protracted impairment of health, protracted loss or impairment of the
function of a body member or organ, or that unlawfully terminates a

pregnancy;

(57) “services™ includes labor, professional services, transportation,
telephone or other communications service, entertainment, including
cable, subscription, or pay television or other telecommunications
service, the supplying of food, lodging, or other accommodations in
hotels, restaurants, or elsewhere, admission to exhibitions, the use ofa
computer, computer time, a computer system, a computer program, a
computer network, or any part of a computer system or network, and the

supplying of equipment for use;
(58) "'sexual contact” means

(A) the defendant s

() knowingly touching, directly or through clothing, the victim's
genitals, anus, or female breast: or

(i) knowingly causing the victim to touch, directly or through
clothing, the defendant's or victim's genitals, anus, or female breast;

(B) but "sexual contact" does not include acts

(i that may reasonably be construed to be normal caretaker
responsibilities for a child, interactions with a child, or affection for a

child;



(if) performed for the purpose of administering a recognized and
lawful form of treatment that is reasonably adapted to promoting the
physical or menial health of the person being treated; or

(i) that are a necessary part of a search ofa person committed to the
custody of the Department of Corrections or the Department of Health

and Social Services:

(59) "sexual penetration™

(A) means genital intercourse, cunnillngus, fellatio, anal intercourse,
or an intrusion, however slight, ol an object or any part of a person's
body into the genital or anal opening of another person’s body; each
party to any of the acts described ir this subparagraph Is considered to

be engaged in sexual penetration;

(B) does not include acts

() performed for the purpose of administering a recognized and lawful
form of treatment that is reasonably adapted to promoting the physical
health of the person being treated; or

(il) that are a necessary part of a search of a person committed to the
custody of the Department of Corrections or the Department of Health

and Social Sendees;
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Normal Life Expectancy?
lan "a 200G

First, 1 should tell you that each and every one of the professionals on this site
that work so hard to add a voice of reason to an otherwise very confusion
situation are worth your weight in gold Thank you.

[ am a 40 year old man newly diagnosed with HiV. | am a professional; dont
smoke cigarettes, and onlg drink in moderation. My Doctor does not feel it is
time to b_e%m medication because my numbers are all near normal. | dont NOT
have co infections such as Hep. A Bor Cand I dont have diabetes (thank

goodness).

[ am the type of person who is extremely able to adhere to medications and
have access to an excellent HIV Doctor and medication Do you think ris
reasonable to assume that can live a normal life span (eroviding 1dont get hit in
the head with a coconut or other circumstance beyond HIV)7 Lread conflicting
things on life span from 10 years to a normal life span Please tell me what
prognoses for the future that ¥ou would tell one of your patients in a similar
circumstance. Thank you and look forward to your answer

Response from Dr. Sherer

1tell my patients who have just been found to have
HIV that there IS a chance of a normal life
expectancy, and that that chance has been getting
greater with each passm_? year, as the risk of
antiretroviral therapy failures has decreased in the

TFNVA hrer M

past 10 years.

So that's the good, optimistic news. Arid of course | infor them that this will

not be easy, even in the best of circumstances Adherence to daily medications is
extremely demanding, even if there are no untoward side effects. Life with HIV is
still a hard life, even If the medication part becomes simple and routine, as it
does for a remarkable percentage of patients these days.

I preﬁa_re patients for a life long strugqle with adherence, in part to be sure to
get their attention at the outset, but also from long and hard experience, it is for
many patients who perfectly fit the profile that you describe. If it turns out to be
easier than expected, thats great...but lapses in adherence often result from
complacency and a sense that 'I've got everything covered . So some vigilance is

\W\wv.thebody.com Forums AIDS Resistance/Current Q1 71218.htm|
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But there is still harder news In that first encounter. Apatient may do everything
right, with exemplary perfect adherence ..and still have trouble with ART,
virologtc failure, resistance mutations, and a difficult sequence of ART.
Fortunately these are uncommon events in this era, but they still do occur.

| appreciate your coconut comment as well, as any one of us may obsess over
one illness (maybe HIV, maybe diabetes, maybe cancer) only to walk in front of
a bus. Its a reminder to enjoy life on this day, because none of knows what

tomorrow will bring.

In sum - there was a modeling study of a 40 year old male with a story similar to
yours and new HIV infection, the outcome of which was a reasonable chance of a
normal life expectancy in the event of positive outcomes with antiretroviral
therapy 1tell all new HIV positive patients about that stud%/. And then 1 also tell
them the possibilities for the outcomes that are less than the best.
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CENTERS FOR DISEASE CONTROL AND PREVENTION ¢ MEDICAL NEWS
HIV Therapy: Early Treatment Extends Life

June 11, 2003

ol A

Astudy led by Dr. Bruce Schackman of Weill Cornell Medical College shows
that early antiretroviral therapy for HIV-positive patients may significantly
increase life expectancy -- even after accounting for side effects like
heightened cholesterol levels. And though early therapy is still being denied to
many patients because of cost, it was found to be cost-effective.

In the study's computer simulation model, the projected life expectancy of a
37-year-old patient receiving early highly active antiretroviral therapy was
nearly three years longer than that of a patient receiving delayed therapy
(16.54 years vs 13 73 years), even assuming increased cholesterol levels, a
side effect associated with the therapy. This benefit is attributable to HAART's
effectiveness in reducing HIV viral levels, which improves CD4 cell count and
leads to a reduction in the likelihood of opportunistic infections. The study also
compared life expectancy for early vs. delayed therapy assuming no cholesterol
side effects, and the results were similar (16.66 years vs. 13.80 years).

The timing of HAART initiation has been the subject of controversy because of
the drugs side effects, including elevated cholesterol and fat redistribution (a
condition that may have a negative effect on the patient's quality of life but is
not life-threatenmg). Last year the U.S. Department of Health and Human

Services changed its recommendation for initial HAART use- It suggested

¢ ‘ering HAART only to those patients with somewhat more advanced disease
(viral loads of greater than 30,000 copies/mL or CD4 cell count less than 350/

(micro)L.

The current study's findings suggest that HIV patients who choose early
treatment offered according to current guidelines will benefit. "Changes in
cholesterol levels or quality of life associated with HAART should not be used
by government or private payers to justify placing limitations on access to
early HIV treatment,” said Schackman, an assistant professor of public hea'th.
"We know that access is being denied due to budget limitations among AIDS
Drug Assistance Programs, which frequently pay for early treatment for HIV
patients who are too healthy to qualify for Medicaid. [ADAPs] in 10 states have
one or more program restrictions, including capped enrollment, limited drug
coverage, or expenditure caps. Early treatment is cost-effective, so enrollment
caps that delay access until the patient's HIV disease becomes more advanced

3/2 2006
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are an inefficient reallocation of resources."

Early HAART is more expensive than delayed treatment. However, its cost-
effectiveness ratio -- a measure of "value for money" -- is well below the
median for all medical interventions nationwide Early HAART's cost*

effectiveness ratio was shown to be $13,000 per quality-adjusted life year,
with or without the consideration of increased risk of heart disease Even after

adjusting for the decline in quality of life that may be associated with fat
redistribution, early HAART's cost-effectiveness ratio was $17,000%524,000 per
quality-adjusted life year. This ratio is less than half that for cholesterol-
lowering drugs used to prevent coronary heart disease in men without HIV.

The full report, "Cost-effectiveness Implications of the Timing of Antiretroviral
Therapy in HIV-Infected Adults,” was published in the Archives of Internal
Medicine (2002,162:2478-2486).

Back to other CDC news fc. June 11, 2003

Previous Updates | Search the CDC archive

Excerpted from:
AIDS Weekly
05.26.03

This article is a part of the publication The CDC HIV, STD, 70 Prevention News
Update

Our thanks to Centers for Disease Control and Prevention, which provided this article
to The Body
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SPONSOR STATEMENT CSHB 258(JUD)
UAn Act relating to aggravating factors at sentencing

for sexual assault and sexual abuse.”
By Representative Bob Lynn
Released: April 12, 2006

CSHB 258(JUD) would make sexual assault by someone who has been previously diagnosed as
having or having tested positive for HIV or AIDS an aggravating factor at sentencing.

Sexual assault is painful enough. The mere possibility of HIV-transmission - accompanied by
the sheer terror of six months or more of testing that may reveal a life-threatening infection -
raises this crime to a more heinous level.

How or why a perpetrator of rape or sexual assault acquired HIV/AIDS is not the issue. The
sexual orientation of the perpetrator is not the issue. Any perceived stigma someone associates
with this life-threatening disease is not the issue. Those topics are not the issue and have nothing

whatsoever to do with this bill.

This bill is only - and | repeat only ~ about whether a convicted rapist or sexual predator
previously diagnosed with HIV/AIDS should be subject to an aggravating factor at sentencing
for their horrific and life-changing crime.

Across the nation, those entrusted with the safety and public health of Americans are realizing
the devastating effects of sexual assault by persons infected with this life-threatening, sexually

transmitted disease.

Twenty-four states have some type of law that specifically criminalizes the exposure or
transmission of HIV/AIDS, according to a 2000 report from the HIV Criminal Law and Policy

Project.

Everything possible and practical should be done to deter such criminals, or at least make sure
these offenders are put behind bars for a long time.

This bill is needed to fprotect all of us, but especially those most at risk - the victims of rape and
sexual assault. Your favorable consideration of CSHB 258(JUD) is respectfully requested.

Alaska Stale Capi
Jureau. AK 9VB01-1182

Toll Free: (800) 8704301

Prone (907) 269-0205
Fax (907) 269-0207
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FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 2/28/06 3:38 p.m.
“An Act relating to aggravating factors at sentencing.” RDU

Title

Fiscal Note Number
il Version;
() Publish Date:

Dept Affected]

Administration
Legal and Advocacy Services

Component Public Defender Agency

Sponsor Rep Lynn

HB 258

(H) HES

Component No.

Requester

(Thousands of Dollars)

Expenditures/Revenues

Note Amounts do not include inflation unless otherwise noted below
FY 2007

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

ICAPITAL EXPENDITURES |

ICHANGE INREVENUES ( )
FUND SOURCE

FY 2008 FY 2009  FY 2010
0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0

(Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Heaith

Other (Specify Type--Do nol abbreviate)
TOTAL

Estimate of any current year (FY2006) cost:

0.0 0.0 0.0 00

0.0 0.0 0.0 0.0
00

1631

FY 2011
0.0

0.0

0.0

0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate page if necessary)

FY 2012
00

0.0

0.0

0.0

This bill create a new aggravating factor under AS 12.55.155 when a defendant is convicted of an offense
under AS 11.41.410 - 11.41.455 and the defendant had been previously diagnosed as having or having

tested positive for HIV or AIDS.

This bill is not expected to have a signif'cant fiscal impact on the Public Defender Agency operations.

Prepared by: Quinlan Steiner, Director

Phone (907) 334-4414

Division Public Defender Agency
Approved by: Mike Tibbies. Deputy Commissioner
Agency Administration

(RIITEO

Date/Time 2/28/06/ 3:38 p.m.
Date 2/28/2006___
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number

2005 LEGISLATIVE SESSION Bill Version; HB258
O Publish Date;

Revision Date/Time (Note if correction); Dept Affected; Corre -uons

Title "Sexual Assult by Persons with HIV/AIDS" RDU Institutional Facilities
Component  Institution Director's Office

Sponsor Representative Lynn _ )

Requester Judiciary, Health Education & Social Services Component No 524

Expenditures/Revenues _ (Thousands of Dollars)
Note; Amounts do not include inflation unless otherwise noted below

OPERATING EXPENDITURES FY 2006  FY 2007 FY 2008 FY 2009  FY 2010  FY 2011
Personal Services 0.0 00 0.0 00 0.0 00
Travel 0.0 00 0.0 0.0 00 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 00
Supplies 00 0.0 0.0 0.0 0.0 0.0
Equipment 00 0.0 00 00 0.0 0.0
Land & Structures 0.0 0.0 00 0.0 00 0.0
Grants & Claims 0.0 00 00 0.0 0.0 00
Miscellaneous 0.0 00 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES 0.0 L 00 0.0 0.0 0.0 0.0
ICHANGE IN REVENUES ( ) | 00 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 00 0.0 0.0 0.0 0.0
1003 GF Match 00 0.0 00 0.0 0.0 00
1004 GF 00 00 00 00 0.0 00
1005 GF/Program Receipts 0.0 0.0 0.0 00 00 0.0
1037 GF/Mental Health 0.0 00 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 00 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) it funding for this bill Is included in the Governor's FY 2006 budget proposal:
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page it necessary)
Department of Corrections medical staff reports that currently there are five inmates (out of 5001) who

have been diagnosed with HIV/AIDS, and none of these inmates are incarcerated for a sexual crime.
Medical staff also reports that there are about four to five additional inmates who often are booked and
released from Alaska correctional facilities on minor charges or for a non-criminal hold (Title 47) who have
been diagnosed with HIV/AIDS, but again none are sex offenders. Based on the information available, it is
difficult for the department to predict with any accuracy ifa case may arise that may be impacted by the
changes contained in the legislation. But, it is estimated that the impact will be minimal due lo the very
small number of total HIV/AIDS cases. Therefore, the Department of Corrections does not anticipate a

significant fiscal impact due to the passage of this legislation.

Prepared by  Sharleen Griffin, Acting Director Phone 465-3339
Division Administrative Services Date/Time 2/28/06 12:04 PM
Approved hy:  Portia C.K. Parker, Deputy Commissioner Date 2/28/2006
Agency Department of Corrections
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number
2006 LEGISLATIVE SESSION Bill Version: HB258-Courts-2-16-06
(Q Publish Date:
Revision Date/Time (Note if correction): Dept. Affected:
Title Sexual Assault by Persons With HIV/Aids RDU Alaska Court System
Component  Trial Courts
Sponsor Representative Lynn
Requester Component No
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES | | | | |
ICHANGE IN REVENUES ( ) | | | |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included n the Governcr's FY 2007 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)
The court system does not anticipate any fiscal impact from the passage of HB 258.

Prepared by Doug Wooliver. Administrative Attorney Phone 463-4750

Division Alaska Court System
Approved by: Doug Wooliver for Stephanie Cole, Adminstrative Director Date 2/16/2006
Agency Alaska Court System

Date/Time 2/16/06 3:30 PM
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number

2006 LEG'SLATIVE SESSION Bill Version: HB258-LAW-CJL-2-21-0f
(0 Publish Date:

Rev £ ion Date/Time (Note if correction): Dept Affected. LAW

Title "An Act relating to aggravating factors at RDU CRIMINAL

sentencing.” Component  Criminal Justice Litigation

Sponsor Rep-esenlative Lynn

Requester House Health, Education and Social Services Component No.

Expenditures/Revenues (Thousands of Dollars)

Note. Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants &Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0

FY 2010 FY 2011 FY 2012

0.0 00 00 0.0

ICAPITAL EXPENDITURES | [
| | |

(Thousands of Dollars)

ICHANGE IN REVENUES ( ) | | |

FUND SOURCE
1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 00 00 00 0.0 0.0

Estimate of any current year (FY2006) cost: 00
Mark this box (X] if funding for this bill Is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill amends AS 12.55 by adding a diagnosis of testing positive for or having HIV or AIDS as an
aggravating factor in sentencing for sexual assault offenses, sexual abuse or unlawful exploitation of a minor.

Passage of this legislation is not expected to have a fiscal impact on the Department of Law.

Prepared by:  Kathryn Daughhetee, Director Phone 465-3673
Division Administrative Services Division Date/Time 2/21/06 11:59 AM
Approved by: Kathryn Daughhetee for David Marquez, Attorney General Date 2/21/2006
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HB258 QUESTIONS & ANSWERS
Released: March 24, 2006

Below are questions that have been asked about House Bill 258. and our answers
based on research and interviews with medical, legal and law enforcement
officials as well as Alaska agencies for victims ofviolence and sexual assault.

QUESTIONS: How do you know a sexual assailant has HIV or AIDS?

ANSWER: When there Is a rape or sexual assault and police charge a defendant
with a sexual offense, the law enforcement agency would then seek a search
warrant for the sexual offender’s medical records. The court could also issue an
order or subpoena for release of medical records.

Undercurrent state law (Sec. 1815300-310), sexual assault victims have the right
to request that a defendant be tested for HIV or other sexually transmitted diseases,
and results be made available to them. So, access to these records is nothing new;

It’s already happening in many cases.

QUESTION: How does this release of confidential health information relate
to the federal requirements under the Health Insurance Portability and

Accountability Act of 1996 (HIPAA)?

ANSWER: HIPAA allows for the disclosure of Protected health information,
without an individual’s authorization, for several purposes, mclu,dln% “Public
Health and Benefit Activities.” This Includes the release of confidential medical
records for law enforcement purposes as well asjudicial and administrative

proceedings.
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