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equipment for the preparation or use of opium; drug trafficking by mail; and obtaining drugs by consulting 
two doctors. Between 1922 and 1930,7,096 persons were convicted for an offence under the Opium and 
Narcotic Drug Act Of these, over 4,900 were Chinese, ot 69% .|52 |

Police powers

From 1920 to 1930, various amendments to the Opium and Narcotic Drug Act led to the police being 
granted new powers. These amendments specifically hau 'o do with powers of search. Section 7 of the 1911 
Act provided for the issuance of a search warrant authorizing police officers who had reasonable grounds to 
search the following kinds of premises: a dwelling-house, si >p. boutique, warehouse, garden or ship, and lo 
seize drugs found there as well as any containers in which the drugs had been found. Section 3 of the 1922 
Act provided for the possibility o f conducting a search for drags without a warrant, either during the day or 
at night, in the above-mentioned premises. However, police officers were required to have a warrant to 
search a dwelling-house.

Section 8 of the 1911 Act provided that any drugs seized and the containers in which the drags were found 
could be confiscated and delivered lo the Court, and be destroyed after the accused's conviction. However, 
section 9 imposed a number of conditions on the procedure provided under section 8. Indeed, if the person 
charged was acquitted, there was z three-month period during which the Court could be asked to issue an 
order to give back the seized drags, lf they were not claimed during this period, they were to be destroyed. 
The 1921 Act slightly amended these two provisions by specifying that henceforth, drugs and the containers 
in which they were found were to lie confiscated and turned over to the Department of Health, which would 
dispose of them as it saw fit. This amendment was deemed necessary by the Narcotics Division because 
several judges, rather than order the destruction ol the goods, sent them to hospitals. The Division was 
afraid that the drugs so returned might fall into the hands of tralfickers.

In 1923. the pow er to se:irch and the orders of forfeiture were extended to vehicles in which drags were 
found. In 1929, this procedure was extended to all traffickers' vehicles, w hether or not any such substances 
were found in them. The purpose of this was to impede the activities of traffickers and to prevent their 
vehicles Iroin being < sed by other criminals alter they were convictcd. I he prexo arc was later extended to 
aircraft. In 1925, Pa ament, by enacting the Act tv amend the Opium and Narcotic Drug Act. 1925,|53 | 
authorized police oft ers to search an\ person found on the premises searched, with or w ithout a warrant.

The 1929 Act granted special search powers to police officers. Section 22 of this statute allowed a writ of 
assistance to be issued to a police officer. This was a general power, without any restrictions of time or 
place, to remain < alid throughout the career of the peace officer. Such a writ authorized its recipient lo enter 
a dwelling-house at any time of the day or night accompanied by whatever persons w e deemed necessary lo 
conduct searches , ; ik ! seize drugs. The writ of assistance thus made it possible to gel around the prohibition 
on searches and seizures of drags in a dwelling-house without a warrant. At the same lime, the Act was 
amended to authorize police officers, during searches or seizures, w ith or w ith o u tw arran t, lo use force if 
required to conduct a search and to be assisted by persons other than peace officers

Crim inal procedure

In the 1920s. another major amendment was introduced to facilitate convictions in drug cases, a reverse 
onus provision. The onus was now on the accused, not on Crow n prosecutors, to prove that he had not 
committed the crime with which he was charged. Under British criminal law, the task ol proving an 
accused's guilt traditionally falls on the Crown, hence the expression "presumed innocent until proven 
guilty",
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Section 10 of the Act o f 1911 provided that, in a prosecution for drug possession or trafficking (with the 
exception of importing an ' exporting), in order to be acquitted, the accused had to prove that iic had a 
legitimate excuse or that b» had used such substances for therapeutic or scientific purposes. When 
Parliament amended the Opium and Nan. .ic Drug Act in 1920 to provide a better framework for dealing 
with importing and exporting, the manufaci"re, sale and prescription by physicians of scheduled drugs hy 
means of a permit, the procedure establishes, i 1911 was amended to specify that, in order to be acquitted, 
the accused had to prove that he luvl had a permit duly issued by the Department o f  Health.

Section I o f the Act of 1921 expanded the application of the reverse onus to include any person who 
possessed or occupied a place (dwelling, store, boutique, warehouse, garden or ship) where drugs had been 
found. According to the wording of the section, that person was deemed lo possess such a substance if he 
was unable to prove that it had been in that place without his consent or that he did noi know that the drug 
was there.

The article also provided that this procedure would apply when a person was charged with trafficking in raw 
or prepared opium for smoking purposes without having first obtained a permit issued by federal 
authorities. In 1923, the Act to Prohibit the Improper Use o f  Opium and Other Drugs (Act of 1923)|5*4| 
extended application of the reverse onus to offences involving the import or export of drugs without a 
permit. In cases involving the prescription or administration o f a scheduled substance for non-therapeutic 
purposes, a physician or pharmacist had to pa>vc that that substance had been used solely for medical 
purposes.

The Act o f 1923 also cancelled another fundamental legal guarantee, the right of appeal. Section 25 
eliminated the right of appeal in summary conviction cases involving possession, drug trafficking without a 
permit or for the sale, gift or distribution o f  a drug to a minor, the latter being an indictable offence.
Section 26 of the Act of 1929 expanded this procedure to include possession of or trafficking in a substance 
similar to a drug. This new procedure rendered moot Ihe provision enacted in 1911 prohibiting any 
application fo ra  writ of certiorari, and the Narcotics Division sought its removal from the act, which was 
actually done in I929.|55 |

Two other important amendments were made to the Opium and Narcotic Act between 1920 and 1930 to 
provide for the admissibility of the certificate of a federal analyst and the application of the Identification o f  
Criminals Act to summary conviction offences. Section 1 of the Act of 1921 had amended the legal 
procedure applicable in drug prosecutions by making the certificate of a federal analyst admissible in 
evidence w ilh respect to one or more drugs seized by police officers. However, the courts were reluctant to 
accept the certificate because they could not authenticate the analyst's signature! 56| or confirm his 
appointment. In 1929, an amendment was made lo the Opium and Narcotic Drug Act (section IK) 
providing that the certificate would henceforth constitute prima facie evidence of the status of Ihe person 
who gave or issued it. In this context, proof of that person's appointment or authentication of his signature 
was no longer necessary.

In 1923. the Opium and Narcotic Drug Art was amended to apply the provisions o f the Identification o f  
Criminals Act to persons convicted of an offence by way o f summary conviction. Section 2 of that ael 
permitted police officers to fingerprint, photograph and measure the accused solely in cases where they were 
indicled. That information constituted the accused's official "criminal record", which was kept in the 
national police recoids. w ith all the consequences that entailed for social, professional or family 
stigmatization. However, from the standpoint of the Narcotics Division, this amendment would prove 
beneficial since it would henceforth make it possible to establish files ami more effectively monitor drug 
addicts convicted by way of summary conviction.

Control measures
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The Act to Amend the Opium and Narcotic l)rug Act (Act of I920)|57| established a control system for Ihe 
legal trade in narcotics through a system of permits issued to businesses, pharmacists and physicians by the 
Department o f Health in order to regulate Canada's supply of drugs for medical or scientific purposes, The 
Act provided for: a prohibition against importing o- exporting drugs at a port not designated for that 
purpose by federal authorities; the issue of permits for the import, export, manufacture, sale and distribution 
of drugs; the imposition of criteria rcgaiding packaging and labelling of packages containing such 
substances; an obligation for businesses to keep a record of their drug importing,.exporting, manufacturing, 
sale and distribution activities duly authorized by federal authorities; an obligation for physicians to provide 
the information requested by federal authorities concerning the purchase, manufacture or prescription of 
medications containing drugs; an obligation for pharmacists to keep a recoid of their purchases and sales of 
drugs, the preparation of their own medications containing such substances and renewals of prescriptions 
signed by a physician;|5N| and the authorization to sell medications (su ’• as ointments and liniments) 
containing very small quantifies of scheduled drugs without a permit, pro ided they were not administered to 
children under two years of age and met certain labeling criteria.

Amendments to the Act to Amend the O pium  and  Narcotic Drug Act in 1954

In 1954, Parliament passed the Act to Amend the Opium and Narcotic Drug Act (Act of 1954),|59| 
repealing offences relating to opium use and the possession of equipment intended for that purpose, the sale 
of drugs lo a minor and drug trafficking through the mail. It also made two other significant amendments to 
the act.

Under the impetus of R.K. Curran, Deputy Minister of Health, it now included a definition of the offence ol 
drug trafficking in order to make the act more comprehensible and increased the maximum prison term for 
that u!fence from seven lo 14 years. The minimum prison term of six months and the fine were repealed. 
Henceforth, this offence could only be prosecuted by way of indictment However, a person convicted of the 
offence was still liable to whipping and deportation.|W>|

Subsection 4(3) o f the Act of 1954 created the offence of possession for the purpose of trafficking, lor 
which the new penalties provided for drug trafficking applied. This new offence would mean that those 
possessing large quantities of narcotic drugs would no longer he convicted lor simple possession. As we 
have seen, a reverse onus was part of Canada's drug legislation from 1911 to 1929, In 1954. subsection 4(4) 
added a new criminal procedure to facilitate conv ictions for possession of drugs for the purpose of 
trafficking.

Thus, in every criminal prosecution for this offence. Crown prosecutors first had to prove that the accused 
was illegally in possession of the Jrug. I he deleiKtinl then had to prove that h had not possessed the 
substance for the purpose ol trafficking. If he succeeded, lie was found guilty of possession; otherwise he 
was convicted of trafficking. In this specific case. Canadian courts established a distinction between the 
so-called secondary burden, which is to prove a specific fact (in this case the intention to traffic) and the 
primary bunien (illegal possession), which consists in proving that fact where all the ev idence is adduced. 
Thus the Crown prosecutor had the primary burden of establishing that an offence was ir.der committed.
In this particular case, however, the Crown did not have to prove that the accusal intended to engage in 
trafficking. Proof of illegal possession was sufficient for the court to conclude that there was an intention to 
traffic.

This amendment was enacted in response to the recommendation by the RCM P and the Narcotics Office 
(former Narcotics Division) since, failing an admission by the accused, it was very difficult lo prove the 
intention lo traffic. However, this new procedure considerably undermined the rights of the accused, 
particularly since the act did not specify the quantity of drugs necessary lo determine whether the accused had 
actually possessed it lor the purpose of trafficking. The accused was thus guilty of trafficking in the absence



of evidence to the contrary ,|611

Senate report o f  1955

On February 24, 1955, the Senate passed a motion creating a Special Committee of the Senate on the 
Traffic in Narcotic Drugs in Canada following the motion made a few weeks earlier by 
Senator Thomas Reid. At that lime, Senator Reid had asked the Senate government leader.
W, Ross MacDonald, whether the federal government intended to create such a committee since, based on 
his information, the traffic in opium and other narcotics in the City of Vancouver was beyond the control of 
police authorities. In debate on the motion. Senator MacDonald accurately summed up the task before the 
members of the Senate Special Committee as follows:

The work o f  the committee will largely be to consider the causes o f  this unfortunate problem with which 
this country is faced, to hear expert witnesses and to determine in what way the Government cun make us 
most valuable contribution tn resolving this unfortunate condition The reports o f  this committee, based 
upon an objective, cautious and factual assessment o f the problem, may well become a document o f the 
utmost importance and have far-reaching consequences in helping to found policy upon which the 
successful solution o f this problem can rest. |6 2 |

Upon adoption o f  the motion, Senator Reid wa\ appointed chairman o f  the Committee, f  rom March 25 to 
June 17. 105 5. the committee organized public hearings in Ottawa and was the first to travel outside the 
capital, holding meetings in Montreal, Toronto and Vancouver. In addition to specialists, public servants 
and police officers, the senators also met a group o f  150 people suffering from a drug dependency at 
Oakalla Prison in Vancouver to gam a better under muling o f  the reasons leading them to use drugs 
The Committee heard 52 witnesses: 15 from law enforcement agencies. 10 from  the various federal 
departments concerned by the figh t against drug trafficking and 12 addiction treatment specialists. On 
June 23. 1955, Senator Reid tabled the Committee's report containing a series o f  recommendations for the 
treatment o f  people suffering from  a drug dependency and the fight against the traffic m narcotic drugs

According to the report, the figures provided by the Department o f  Health revealed that there were 
515 "medical addicts" in Canada, that is to say individuals who had become dependent on a drug as a 
result o f treatment for a disease, 333 "professional addicts" (doctors., ,,arm its and so on I and 
2.304 "criminal addicts", fo r  a total o f  3.212. O f the persons belonging to the last category. 1.101 were 
located in Vancouver.If>3 /  Only 26 of the 2,304 "criminal addicts " were under 20 years o f  age.

To establish a relationship between crime and drug dependency and to explain the difficulties in 
establishing treatment programs, the Committee cited a study conducted by the RC '1I‘ noting that o f 
2.00V "criminal addicts ", 341 had first been convicted of an offence under the Opium and Narcotic Drug 
Act, 1,220 had first been convicted for cither crimes and 478 h;wJ already had a criminal record. I hus, I 
of the total 2,009 "drug addicts” were criminals, which was sufficient in the Committee's \ iew to confirm 
the thesis of the “criminal" or “contaminating" uscr.|64| It was therefore clear that drug addiction was not a 
disease. In the Committee's view , most "addicts" came from disadvantaged backgrounds in w hich crime and 
family problems w ere omnipresent

The evidence of medical authorities was to the effect that drug addiction is not a disease in itself. It is a 
symptom or manifestation of character weaknesses or personality defects in the individual. I he addict is
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usually an em otionally insecure anil unstable person who derives support from narcotic drugs The 
Com m ittee was gravely concerned to learn that relatively few eases could he authenticated where drug 
addicts, while out of custody, had been successful in abstaining from the use of drugs for any lengthy period 
of time. The com plicate ns and difficulties in the successful treatment of drug addiction, having regard to 
the pattern of dcvclopm nt of the addict and his almost invariable criminal tendencies, cannot be loo heavily 
stressed. |65 |

In the circumstam *s, the Committee unanimously rejected the idea of creating government clinics which, 
on certain conditions, would provide "criminal addicts" with ambulatory treatment. The Committee 
moreover emphasized that a resolution adopted at the lime at the tenth annual session of the United Nations 
Narcotic Drug C irnmission. stated that this form of treatment was not advisable.|(>b| it also rejected the 
United Kingdom's model after confirming, with the aid of British specialists, that doctors should not 
encourage drug Jdicls to persist in their addiction if they could not, even af ter lengthy treatment involving 
gradual reduction of the prescribed doses abstain from drugs. On this point, the report slates: " / . . . /  
dangerous (nai colic) drugs in the United Kingdom are subject to a wide degree o f  control o f the exacting 
standards de unded by the international agreements to which the United Kingdom, in common with 
Canada, is a p a r ty ”! 671

Considering that “addicts" were “basically criminals who daily violate the Opium and Narcotic Drug Act”. 
the Comm ittee .irgucd that municipal and police authorities, more particularly those of Vancouver, should 
more effectively invoke the provisions of the Criminal Code dealing w ith theft, vagrant.* and prostitution 
Citing the testim my of Harry J. Anslinger before a U.S. Congress committee, the Committee stated that 
such an initiative would solve much of the problem caused by drug addiction. Second, it noted that “the 
evidence o f  mans itnesses recomnwnded the compulsory segregation and isolation o f all addicts for long 
periods o f  time J the purpose o f treatment and possible rehabilitation "j681

Thus, to prevent rhis "scourge" from spreading in the penitentiaries and to cure "criminal addicts" convicted 
of crimes, the Comm ittee suggested that "the penitentiary authorities might give further consideration to 
the particular problems presented by criminal addicts in terms o f  segregation, treatment including 
specialized training and rehabilitation and other measures necessary in view o f the special problems 

Inch addiction superimposes."\6V\ In fact, as Minister of Health, Paul Martin had done a year earlier, the 
Committee instead emphasized the limits of federal jurisdiction and the elforls the provinces should devote 
to the treatment of "dr, 2 addicts" who had not been convicted o f a crime Still advocating the segregation of 
these indiv iduals, Ihe f  ommittce indicated that the federal government wanted to make available to British 
Columbia the federal William Head quarantine station on Vancouver Island so that it could transform it into 
a treatment centre similai to that in l.e\ington. Kentucky It further proposed the creation of a national 
health program to provide financial support lor provincial drug addiction initiatives.

The Committee also encouraged the creation of groups sim ilar to Alcoholics Anonymous, hut rejected the 
idea of national education campaigns for the general public and teenagers on the ground that “such programs 
should not be used where they would arouse undue curiosity on the part o f impressionable persons or 
those o f  tender m jrs".|7(>| The Committee supported the position of the UN Narcotic Drug Commission, 
recommending instead that a "mental health" program be established to detect behaviour in the schools that 
might lead to drug addiction.

Since treatment programs could not cure all "drug addicts", the Com m ittee also proposed that certain 
measures be adopted 10 fight illegal trafficking in narcotics. It thus recommended:

• that a separate offence he created lor the illegal importing/exporting of narcotic drugs in order to
put an end to drug smuggling:
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• that a maximum prison term he imposed of up to 25 years (life) for that new offence,

• that the maximum prison term be increased from 14 to 25 years for trafficking offences, and

• that it he possible to establish proof of a conspiracy in ordei to facilitate the conviction of the
leaders of criminal organizations not directly involved in the sale of narcotics hut which benefit therefrom.

In the Com m ittee’s view , the severity of these penalties would "act as an effective deterrent to an 
individual in smuggling drugs into Canada for the profit o f a 'higher up, ‘ "I" 11 Rather than waste police 
and court resources in trying to convict organized crime leaders who were the cause o f the problem, an 
attempt had to he made to eliminate the "trafficker-distrihutors " in the neighbourhoods o f the large cities 
and the problem would be solved.

Although the Committee's proposals were much more conservative than those advanced in the debates 
preceding its establishment, contrary to a number o f  other reports by parliamentary committees or royal 
commissions o f  inquire, most o f its recommendations would he followed by federal authorities. First, it 
contributed lo a number o f  research projects in British Columbia and Ontario in '956 And second, the 
Senate Committee 's report was ai the origin o f  most o f the new provisions o f  the Narcotic Control Act, 
which was passed in 1961 to replace the Opium and Narcotic Drug Act.

From I960 to the Le Dain Commission: the search for reasons

I he pcri(d following World War II witnessed new attitudes toward narcotic drug control that would call into 
question the approach adopted by Canada since 1908 in fighting the abuse of and trafficking in narcotic 
drugs. The international human rights movement, the creation of oiganizations dedicated to the defence of 
civil liberties, the gradual democratization of access to universities, the appearance and development of new 
disciplines in the social sciences such as criminology, psychology, sociology, political science and the 
sociology of law, scientific progress and research into drug addiction were factors in the creation of new 
pressure groups consisting of more articulate individuals who disputed the use of criminal law as a 
"miracle" solution in responding to dmg problems. However, it was not until the explosive increase in drug 
use in the 1960s, the hippie protest movement and the work of the Le Dain Commission that these 
demands materialized.

Narcotic C ontrol Act (1961)

Passage of the Narcotic Control Act (Act o f 1961 )|72| coincided with the coming into force of the Single 
Convention on Narcotic Drugs of 1961. w hich played an important role in the creation of the modem 
international narcotic drug control system, an extension and expansion of the international legal 
infrastructure developed between 1909 and 1953. Work to group together the nine multilateral treaties 
signed during that period into a single international enactment began in 1948. and Canada played a 
significant role in the negotiations and drafting that led to its adoption.

While the Act retains most of the criminal procedures and offences established over the previous years, two 
amendments formed the subject of major parliamentary debate: the creation of an offence tor illegal 
importing or exporting of narcotics and the increase in penalties for the offence of trafficking, and the
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treatment of drug addicts?. The minimum prison term of six months for simple possession was repealed, as 
was the procedure that provided that the Identification o f  Criminals Act would apply in the ease of a 
summary conviction and the provision eliminating the right of appeal for certain ffenccs

The Act of 1961 was divided into two parts: the first, entitled “Offences and Enforcement", was placed under 
the authority of the Minister of Health, and the second. “Preventive Detention and Detention for 
Treatment” , was to Ik  administered by the Minister of Justice.

As the Scnutc Comm ittee had recommended, section 5 of the Act of 1961 created the offence of importing 
and exporting narcotic drugs. Whoever was convicted of that offence (solely by way of indictment) was 
liable to a m inim um  prison term of seven years lo a maximum of 25 years. That provision was designed to 
combat drug smuggling between the United States and Canada and to comply with the international 
undertakings Canada had made in ratifying the Single Convention.|” M

In accordance with another recommendation from the Senate Committee report, section 4 of the Act o f 1961 
raised the maximum prison term for trafficking in narcotic drugs from 14 to 25 years. The provision for 
whipping was also repealed. These amendments also applied to the penalty provided for possession for the 
purposes of trafficking

Part II of the Act, which comprised sections 15 to 19, defined the new federal policy regarding preventive 
detention and detention for treatment. First, the courts henceforth hud the power to order that an mdiv idual 
convicted of trafficking, possession for the purpose of trafficking or importing/exporting drugs, and only if 
the accused had previously been convicted of similar offences, be placid in preventive detention for an 
indeterminate period of time. This measure replaced any other sentence which might have been imposed. 
Second, when a person was charged with simple possession, possession for the purpose of trafficking, 
trafficking or import/export, the court, al the request of Crown counsel or the accused, could order the 
accused detained for examination purposes to determine w hcthcr he w as eligible for a drug addiction 
treatment program. If that was the- case, the accused had to be sentenced to detention for treatment at a 
specialized federal institution lor an indeterminate period o f time in lieu o f any other sentence provided for 
under the act. For a first offence, preventive detention could not exceed 10 years. The individual had a right 
of appeal, was subject to the Parole A d  and could he referred lo preventive detention at any time if he used 
drugs during his probation period.

Lastly, the Act o f 1961 provided that, if a province adopted a preventive detention policy combined with a 
drug addiction treatment program (in eases not involv ing an offence under the act), the federal government 
could enter into an agreement with the competent authorities of that province to transfer drug addicts to the 
specialized federal institutions These new provisions in fact enacted the Senate Committee's proposals.

Despite the intervention of two ministers, this treatment policy, based on a penal approach and, to a 
certain degree, oriented toward repression of the "contaminating user" or “criminal user", failed to stir up 
interest among parliamentarians. The measures were passed without opposition but. for reasons that remain 
unclear, were never proclaimed. The I.c Dain Commission moreover questioned this decision by the leder.il 
government: "Whether this is because o f  doubts about the constitutional validity o f  these provisions or 
the failure to develop suitable treatment methods and facilities or later reservations by the government as 
to the advisability o f  compulsory treatment in principle, or some combination o f  these, it's not clear. " |74 |

Another provision o f  the Act o f  IVbl, but not the least, ivuj passed by Parliament without debate: the 
schedule. The Single Convention o f  P> 01 contained a series o f  schedules prepared by the World Health 
Organization containing the list o f  drugs subject to rigorous control for the purpose o f  preventing them 
from being used for other than medical or scientific purposes. Most were on the schedule to the Act o f  
/9 6 /. which now comprised more than 92 drugs and their derivatives, spread over 14 major classes 
(opium, cannabis, coca, phenypipedridine, and so on). No member o f  Parliament questioned the Minister 
o f Health to determine the criteria or reasons advanced by his department fo r  subjecting si.ch a large 
number o f  substances to the restrictive provisions o f the act.



hi the early 1960s, the use o] drugs not included in the schedule to the Opium and Narcotic Drug Act, or, 
later, in the Narcotic Control Act, began to concern medical and government authorities. T hese drugs were 
barbituric acids or "goof balls”, amphetamines, mclhamphetamincs and the salts and derivatives o f those 
three substances. These so-called psychotropic drugs could be used to ruducc stress, eliminate insomnia, 
stimulate muscle and brain activity and eliminate appetite

When physicians and other health professionals began to notice the number of barbiturate dependence cases 
and the serious secondary effects of those drugs in the 1950s. they asked the government lo regulate their 
distribution and use more effectively. In addition, in 1957, following a Health Department survey of 
2,500 pharmacies, more than 300 pharmacists were convicted for (ailing lo comply with regulations 
respecting the prescription of barbiturates and amphetamines. This time, it should be pointed out. the 
position of health professionals had more influence on go' cmment authorities than the positions of police 
officers or the Narcotic Control Office. T hcsc substances were included in the Food and Drugs Act as 
“controlled drugs" and not in the Narcotic Control Act, for two reasons. First, certain harsh provisions of 
the Act of 1961 w ere coining under increasing criticism. Second, the use of those substances in a number of 
prescription medications mca... that their use was widespread among the general public, particularly among 
persons holding good jobs, which ultimately w as quite different from the unflattering picture hitherto 
painted of “drug addicts". In the circumstances, having recourse to the provisions of the Act of 1961 was 
out of the question.|751

In 1961, Parliament thus passed the A n  to Amend the Food and Drugs Ai l (Food and Drugs Act of 
196l)|76 | to better regulate the trade in barbiturates and amphetamines. The new act created Part III 
concerning the “controlled drugs” listed in Schedule fi. It also created the offence of trafficking or 
possession for the purpose of trafficking, for which an accused was liable to a maximum prison term of 
10 years, if convicted by way of indictment, or 18 months by summary conviction However, simple 
possession of the substances was not illegal. Furthermore, unlike the Narcotic Control Act. the definition 
of trafficking excluded the distribution or giv ing ol a controlled drug, hut included the offerv s of importing 
and exporting.

In the case of criminal procedures applicable in a trial, a number of aspects were retained f rom the Act ol 
1961, such as the procedure concerning the reverse onus in a prosecution for possession for the purpose of 
trafficking, the use of a certificate from a federal analyst to confirm the nature of Ihe drug, search and seizure 
writs of assisuni' **, and the forfeiture and restitution of seized substances.

Lastly , Schedule G of the Act included three drugs: amphetamines, barbituric acids and mcthamphclamincs, 
as well as the salts and derivatives of those drugs. During the debates, one .number asked why other similar 
substances were not included in the schedule. T he M inister of Health answered that, based on scientific 
research, only those three drugs were considered dangerous to human health.|7“ | Furthermore, as had been 
the case with the Opium and Narcotic Drug Act and the new Narcotic Control Act, the Governor in 
Council could make regulations upon recommendation by the Minister of Health, and w here the public 
interest warranted it, to amend the schedule.p8|

An Act respecting Food and Drugs and Barbiturates (1961)

Food and r'rugs Act a n d  hallucinogenics (1969)

In 1969, Parliament extended the application of legislative and bureaucratic controls to hallucinogenic drugs 
by passing the Act to Amend the Food and Drugs Act (Food and Drugs Act o f 1969).| ”91 That enactment
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rreated Part IV, which was to govern ihe use o f  and trade in "restricted drugs " enumerated in the new 
Schedule J Those drugs were lysergic acid diethylamide (LSD), NDieihylinptamine (DET) and Mrthsl- 
2.5 dimethoxyamphetamine (STPh

To better control the use o f  and trade in hallucinogenic drugs, the act provided fo r  the same offences and 
procedures as those applying to barbiturates. It also created an offence o f  possession in order to deter 
anyone from using such drugs. In that instance, an accused was liable, on summary conviction, to a 
maximum prison term o f  three years and a fine o f  $5,000./hti/ I f  found guilty o f  a first offence, on 
summary conviction, an accused was liable to a prison term o f  up to six months or a maximum fine o f 
$1,000. For subsequent convictions, the act provided for a minimum prison term o f one year or a fine o f 
$ 2 ,0 0 0

Narcotic Control Act an d  the offence of possession o f cannab is

In the parliamentary debates on the Food and Drugs Act o f 1969, the Minister of Health moved a v en 
important amendment to the Narcotic Control Act. From 1921 until Ihe Narcotic Control Act was passed, 
Canadian legislation had pros idod for a hy hrid offence in the case of simple possession of a drug. Since 
1961, however, that offence was solely an indictable offence punishable by a prison term of up lo seven 
years. The amendment proposed in 1969 maintained the offence, hut again offered the option of proceeding 
by way of summary conviction, thus recreating a hybrid offence. In the case of a first offence in w hich an 
accused vvas found guilty on summary conviction, the Act provided for a maximum prison term of 
six months or a fine of up to SI .000, and a term of up to one year and a fine of $2,000 for subsequent 
offences. The amendment was considered necessary by the Minister of Health since the number of 
prosecutions for cannabis possession had increased from 493 in 1966 to 1.727 in I969.|K 11 In his view

| . . . |  in spite of the enormous variety of individual situations involved in that number of cases, the relevant 
section of that act prov ides very little scope for flexibility, cither on the part of the Crow n prosecutors or 
presiding judges or magistrates. There is no provision for the Crown to choose to proceed summarily. | . . I 
This rigidity has been the subject of increasing criticism from a wide variety of sources such as the 
addiction research agencies of several provinces. |X2|

l-astly, the Food and Drugs Act ol 1969 amended the procedure adopted in 1929 providing for the 
admissibility of a certificate from a lederal analy st at trial for an offence involv mg a scheduled drug under 
the Narcotic Control Act or a Schedule (i or .1 drug under the Food and Drugs Act Crown prosecutors 
would henceforth be permitted to prove orally, under oath, by affidavit or solemn declaration, the status ol 
the signatory of the certificate, who thus no longer had to appear in court However, a judge could require 
the unalyst lo appear before him for examination or cross-examination lo better assess the information 
contained in the al'fidav it or solemn declaration. The amendment vvas designed to ensure greater respect for 
the fundamental rights o f the accused.

The Le Dain Commission (1969-1973)

When parliamentarians were examining the prov isioiis of the Food and Drugs Act in 1969. they asked that 
a special committee he struck to look into the issue of drug use in Canada, particularly the use ol cannabis. 
On May 29. 1969, the Liberal government headed by Pierre Elliott Trudeau passed Older-in-Counci! P.C. 
1969-1112, establishing the Commission of Inquiry into the Non-Medical Use of Drugs, more commonly
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known as the Le Dain Commission One of the reasons put forward lo justify its creation was:

That notwithstanding these measures and the competent enforcement thereof by the k C M Police and 
other enforce men I bodies, the incidence of possession and use of these substances for nonmodical purposes 
hus increased and the need for an investigation as lo the cause o f such increasing use has become imperative. 
IR3J

The Cortwnission’s activities an d  reports

The Comm ission earned out its activities from mid-October 1969 until December 14. 1973, when its final 
report was tabled. During this period, it heard from 639 groups ami individuals: 295 organizations presented 
briefs and 43 appeared licforc the members of the Commission; 212 indie iduals made submissions and 84 
gave oral presentations. In total, the Commission held public hearings in 27 cities, inc luding Ottawa and 
the ten provincial capitals, travelling some 50,000 miles around the counin . During its term, the 
Com m ission published four reports: an interim report (1970), a special report on cannabis (1972). a report 
on treatment (1972) and a final report (1973). In addition to its Chairman. Gerald Le Dain. the Commission 
comprised four members: Ian L Campbell, Heinz Lehman, Peter Stein and Marie Amhec Bertrand.

Before reviewing the C om m ission's recommendations in relation to cannabis, it is worthwhile to look into 
four aspects of the Com m ission's work that Dr. Marie-Andrec Bertrand brought up at a hearing of our 
Committee.

The first relates to the Com m ission's mandate, w hich was ''extremely generous and broad She presented it 
thus:

fa) to marshal from available sources, both in Canada and abroad, data and information comprising the 
present fund of knowledge concerning the non medical use of sedative, stimulant, tranquillizing, 
hallucinogenic and other psycho tropic drugs and substances.

(h) to report on the current stale of medical knowledge respecting the cl led  of the drugs .

(c) to inquire into and report on the motivation underlying the non-medical use referred to in (at;

(d) to inquire into and report on the social, economic, educational and philosophical factors relating to the 
use lor non-medical purposes... in particular, on the extent of the phenomenon, the social factors that have 
led lo it. the age groups involved, and problems of communications; and

(e) to inquire into and recommend with respect to the vvays or means In which the Federal Government can 
act, alone or in its relation w ith Government at other levels, in the reduction of the dimensions of the 
problems involved in such use

Because the mandate was so broad, com m issioner. and the Commission's personnel got involved in a vast 
project which, in my opinion, had a great deal ol impact on Canadian society. I am convinced that even 
though it had no influence at all on criminal legislation, the U‘ Dain Commission brought about a 
considerable change in the mentalities of Canadians, as it raised, for instance, awareness about the effects of 
traditional drugs.|S4|
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Second, the method used by the Commission to seek the opinions of Canadians After mentioning the 
Com m ission's travel, she recalled that the public hearings gave the public an opportunity lo ask questions 
and to confront the experts

Thus, we raised a wide national debute on the factors whereby Canadian society ... can. frequently resort lo 
psychotropic substances to alleviate some of its suffering. In my opinion, the generosity of the mandate, 
the method of consultation, the style and attitude of the commissioners - and more specifically those of the 
Comm ission’s chairman - brought about an effervescence of ideas about democracy. about how the State 
functions, and about the feeling of alienation that many Canadians fell and still feel vis-a-vis their nu. >nal. 
provincial or municipal government. |X5|

Thinl. the Comm ission’s research mandate. I)r. Bertrand stated that the l e  Dam Commission, at the height 
of its mandate, employed 100 persons. 30 of whom were full-time researchers. These researchers basically 
worked on four targets: (1) the effects of the drugs -  and especially of cannabis, (2) drug use, (3) treatment 
problems, and (4) the influence of the media on the phenomenon

Fourth, the C om m ission’s impact. Dr. Bertrand believes that the democratic debate kicked off by the 
Commission had significant impact on knowledge about dnigs. Many people came to understand (hat 
stereotypes of drug users us criminals were just that-siereotypcs. The Commission also kicked off a deep 
debate about the factors pushing people lo take drugs ami increased awareness of these issues. What became 
apparent very quickly after the Commission started its work was Canadians' feeling of alienation from 
Canadian politicians and lawmakers, and the frustration lliui ordinary people arc not listened to in this 
country.

The special report on can n ab is

Before presenting their recommendations in connection with a new public policy on cannabis, the 
Commissioners made a number of observations about Canadian cannabis legislation.

•I* The decision to criminalize cannabis was made "without any apparent scientific basis nor even any 
real sense o f  social urgency | ...

•I* I he reversal ol the ev identiary burden o f pnool lor an offence of possession lor the purpose of 
trafficking places a very lieav > bunlen on ihe accused - significantly weakening the principle of the 
presumption of innocence -  since he must prove that he did not intend to traffic by a preponderance of 
ev idence, not just by raising a reasonable doubt in the mind of the judge or jury

•1* liivv enforcement is made very difficult by Ihe very nature of the offences that take place secretly and 
of ten on a consensual basis, and extraordinary methods of law enforcement must be used. However, "the 
combined effect o f  their use in connection with /drug/ laws has been one of the chief causes o f  concern 
about the impact o f  the criminal law in this field, "[ts']

•> KCMP officers and officers in the provincial or municipal police sen ices do nut have the necessary
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financial, human or technical resources to curb narcotics trafficking as well as dealing with simple 
possession offences. All too often, possession eases arc discovered accidentally in the course o f  other police 
investigations or surveillance activ ities over several months, resulting in a discriminatory application of the 
law.

■> The decision as to whether lo proceed by indictment or summary conviction varies considerably from 
one area to another of the country, and is influenced by the number of ongoing cases involving narcotics 
and the significant discretion exerted by crown attorneys. This inequitable application of the law can have 
extremely serious consequences on a defendant's future, particularly if a criminal record is the outcome.)88)

<• Sentencing practices in drug eases are characterized by a w ide disparity across Canada because of 
individual judges' perceptions about drug addiction, and their relative cx|)ericncc in criminal law and with 
cases involving simple possession or drug trafficking. According to the Com m ission's research, judges 
w ith greater experience in these types of cases handed down more lenient sentences. For example, sentences 
for simple possession involved fines or probation when a defendant did not have a criminal record, and. in 
trafficking eases, imprisonment of less than two ycars;[89| and

❖ From 1968 to 1971, the proportion of fines imposed for simple possession of cannabis increased 
from I % of all dispositions lo more than 77 %.|90]

While the Commissioners agreed with ihcsc observations, their conclusions and recommendations were not 
unanimous

■flu- m ajority opinion -  the  recommendations of G erald l.e  l)uin, H ein / Lehm an an d  Peter Stein

In order to explain the underlying reasons f >r their recommendations, the majority based their conclusions 
on the concept of harm, considering this the most useful criterion for laying down a new social policy for 
cannabis. This principle is associated both with the harm caused to an individual w ho uses a harmful 
substance, particularly his physical or mental health, and with the harm the individual causes to society, i.e. 
the impact on his family and colleagues. The concept o f harm was of significance to the majority, since it 
made it possible to assess whether society should be concerned about the adverse effects of cannabis on 
human health and on society and, il such were the case, to w hat extent should criminal law apply in order to 
reduce those adverse effects. Should one cri" inalize simple possession of cannabis or only trafficking? 
Should measures such as decriminalisation or legalization be considered?

Initially , the majority wanted lo eliminate some of the my ths about the danger ot cannabis

The evidence of the potential lor harm of cannabis is far from complete and far from conclusive li is 
possible to find some fault with the methodology or the chain of reasoning in * irtuully all of the ev idcnce. 
[... | On the w hole, the phy sical and mental effects of cannabis, at the levels of use presently attained in 
North America, would appear to he much less serious than those which may result trom excessive use of 
alcohol. However, there has not been sufficient experience with long-term, excessive use ol cannabis under 
North American conditions to justify firm and final conclusions. |9 I |

Regarding the amoiivational syndrome, the Comm ission said it did not have conclusive data about 
personality change,
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Some observers have spoken of apathy and a loss of goals, an absorption in the present with little or no 
thought for the future. Ml of these symptoms might be equally associated wilil a profound change of values 
and outlook which many might regard as salutary ,|92 | In our opinion, these concerns justify a social policy 
designed to discourage die use of cannabis as much as possible, particularly among adolescents. |93 |

The C r m ission did not have specific and conclusive scientific data to identify the harmful or beneficial 
effects of cannabis. On the other hand, while it believed that the dangers of cannabis (particularly those 
involving operation of a motor vehicle, poly-drug use. long-term mental deterioration and disorder, ami 
criminality) were exaggerated, the Commission recognized that cannabis, like all other drugs, can have 
particularly harmful effects when it is used along with other drugs and that its use by adolescents could have 
a harmful effect on their maturation. The majority of members explained that, even if the use of cannabis is 
not a threat to the foundations of Canadian society or to our system of values based, for example, on a 
productive life, this clement could not be excluded from the formulation of a new policy on cannabis.

Secondly, since, in addition to health problems, cannabis use emails significant costs to the family. ,o 
society and to the economy, the majority justified the use o f the criminal law, stating

In our opinion, the state has a responsibility lo restrict the av ailability of harmful substances and in 
particular to prevent the exposure of the y oung lo them and that such restriction is a proper object of the 
criminal law (...)  where, in its opinion, the potential for liami appears to call for such a policy.

For this reason, the majority rejected a public policy model based on legalization of the use and 
distribution. F.vcn il legalization would have had the benefit of belter controlling supply and quality , 
without a considerable increase in the number o f long-term users, it could have led to some users moving 
on to hashish, with its higher concentration of THC, or encouraged users to smoke more marijuana or other 
cannabis products m order lo obtain Ihe desired psychoactive effect, and this would have cancelled out the 
effectiveness of control measures and increased the likelihood of abuse. 19 5 1

I hcreforc, the majority recommended maintaining the offences of cannabis trafficking, of possession of 
cannabis lor the purpose of trafficking, and importing and c\|K>riing cannabis. However, it adopted a much 
more liberal position with regard to controlling the demand:

The criminal law should not be used for the enforcement of morality without regard to potential lor harm. 
| . . . |  If we admit the right o f society to use the criminal law to restrict the availability of harmful substances 
in order to protect individuals (particularly young people) and society from resultant harm, it docs not 
necessarily follow that the criminal law should lie applied against the user as well as the distributor of such 
substances. |% |

In this context, the majority felt it was necessary to amend the Narcotic Control Act, because "w edo not 
believe that a change in the law need have an adverse effect on a proper appreciation of the caution with 
which we believe cannabis should be i eated.”|97 | ft was necessary to restore Canadians confidence in and 
respect for the cannabis policy by reclassifying the drugs listed in the appendix to the Act. particularly
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cannabis. The majority opinion was basal on the fact that:

While Ihe S ingle Convention groups cannabis w ith the opiate narcotics it does not insist that it be given 
identical treatment in the law of the member states. The Single Convention has certainly been responsible 
for reinforcing the erroneous impression that cannabis is to be assimilated to the-opiate narcotics but it docs 
not prevent domestic legislation from correcting this impression Because the present classification and 
legislative treatment ol cannabis is so generally recognized to be erroneous and indefensible, any change in 
it which corresponded more closely to Ihe facts could lie expected to command much more respect mid 
careful attention (to the lawj |98 |

Restoring Canadians' confidence in the Narcotic Control Act also involved a comprehensive review of 
criminal penalties relating to cannabis. To justify this view. the majority pointed out that the harm causul 
by the criminal law, particularly on mere users, was more serious than the harm to their health ami their 
environment caused by using the drug. In its analysis, the majority focussed on the consequences of 
sentences on young people, since over 85% ol those convicted for cannabis possession or trafficking in 
Iri70 ami 1971 were under the age of 25.

A criminal record could have serious consequences for the future of young people, limiting the right to 
travel, and because of the family, social or professional stigma it caused. The majority were of the view that 
the possibility of obtaining a pardon is not sufficient to resolve this situation, since: “the knowledge which 
a lot o f people invariably possess o f  a conviction anti the knowledge which can be obtained by interested 
parties through careful investigation cannot be eliminated " |99 | In fact, the Criminal Records Act 
provides only for removing information about the criminal record stored in national police files follow ing a 
pardon, but not information in police investigation reports, or in legal documents stored in the law courts 
about the trial and the sentence, let alone newspaper articles.

Moreover, the majority of members deplored the extreme severity of sentences for cannabis use, stating, 
"they arc out o f  all proportion to the harm which could possible be caused by cannabis. Moreover, they 
arc excessive by comparison with those o f  most other nations. ”| 1(H)| It disapproved of the maximum 
penalty o f  seven years' imprisonment for cannabis cultivation for one's own use. the mandatory minimum 
penalty o f  seven years' imprisonment for cannabis importing or exporting, as well as tlic possibility o f life 
imprisonment fo r cannabis trafficking. The majority's criticism also covered the definition o f trafficking, 
which included giving or offering, so that people who are merely passing a joint among friends in an 
evening could he charged with trafficking. The majority also mentioned that these sentences were made 
even more severe because:

in the cases relating to possession o f  cannabis fo r the purpose o f  trafficking, the Crown could only 
proceed by way o f indictment, with the consequence o f  more severe sentences: and

v  the enforcement o f  the Narcotic Control Act was discriminatory (police investigations, tlic Crown 
Attorneys' discretion in deciding how to proceed, reversal o f  the burden o f proof to the detriment o f  the 
accused, and judges' past experience).

The criminalization o f  cannabis had another negative effect the illegal nature o f  simple possession and 
cultivation was conducive to the development o f  an illicit market, where some people must engage in crime 
or at least deal with criminals in order to obtain a supply. In some cases, people were exposed to other, 
more dangerous drugs. According to the majority:



Making cannabis legally available would not isolate people from contact with the illicit market tn other 
drugs. From the point o f  view o f  influence, the important contacts are between drug users rather than 
between users and traffickers. Most users a r t initiated into new forms o f  drugs by e ther users. Interest in 
other drugs would not cease i f  cannabis were made legally available. /  lUl /

Finally, the use o f extraordinary police powers, such i writs o f  assistance, often against users, only 
discredited the law further and adversely affected the morale o f law enforcement authorities./1(12/

For all these reasons, the majority recommended

that importing and exporting should be included in the definition o f  trafficking (as they are under 
the Food and Drugs Act}, and they should not be subject to a mandatory minimum term o f  imprisonment;

*.'• that it be possible to proceed by indictment or summary conviction in the rase o f  trafficking and 
possession fo r  the purpose o f  trafficking, and, on indictment, the penalty for this offence should be five 
years, and on summary conviction, eighteen months. It should be possible in either case to impose fine in 
lieu o f imprisonment:

that the prohibition against the simple possession o f  cannabis be repealed;

that trafficking should not include the giving, without exchange o f  value, o f  a quantity o f cannabis 
which could reasonably be consumed on a single occasion;

that the prohibition against cultivating cannabis for personal use be repealed; and

that the burden o f proo f on a person charged with possession for the purposes o f trafficking be 
lightened, by stipulating in the Act that n is sufficient fo r the accused to raise a reasonable doubt as to 
lus intention to traffic.

Minority O pinion-the recommendations o f  Marie-Andree Bertrand

According to Marie-Andrec Bertrand. Canada's cannabis policy required an in-depth reform that went far 
beyond merely amending the Narcotic Control Act. Dr Bertrand took a much more liberal approach thnn 
the majority, and particularly Ian L  Campbell, as we will sec below. Dr. Bertrand wrote that the 
C om m ission’s research findings "establish that a large number o f people have used cannabis-more than a 
million in Canada. Very few  o f them have ever required medical or psychological treatment as a 
consequence. Smoking marijuana or hashish generally produces no serious personal problems, nor does it 
result in criminality. 103] Cases o f  habitual and excessive use were exceptional, as most users used 
cannabis recreationally. Any new public policy aiming at controlling cannabis use effectively without 
causing harm both to users and to society should consider these determinants. The use o f  the criminal 
law was out o f the question. According to the Commissioner, there were several arguments in support o f  
this conclusion.

Like the majority, she rejected a number oj prejudices concerning harm caused by cannabis to human
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health, in particular its effects on brain activity and the ability to drive a vehicle, but recognized 
nevertheless that in large amounts cannabis could cause psychoses. While Marie-Andree Bertrand 
commented that cannabis might h u e  an effect on adolescent maturation, she said that very few  facts 
supported the hypothesis put forward by the majority./  KM / She also concluded that there was no 
relationship between cannabis use and criminality, aggression or the infamous amotivational 
syndrome. 11 OS / Moreover, she rejected claims that cannabis use leads to poly-drug use in most users:

I ..J a certain proportion o f  cannabis users take other drugs /■■■]■ We are not dealing with a phenomenon 
that is limited lo cannabis, LSD and the amphetamines (which are used in combination by only a few) 
but with an almost indiscriminate use o f  mood-changing substances in our society. When we include 
alcohol, it can be said that Canadians consume great quantities o f a variety o f  psychoactive drugs, even if  
cannabis is excluded./1 Ot>/

Second, users could not be sure o f the quality o f  cannabis they bought, with all the concomitant 
repercussions, given the illicit and clandestine nature o f  production and distribution activities. Dr. 
Bertrand responded to the argument made by the majority that quality control o f  cannabis in a legal 
market would encourage a number o f  users to move to hashish by saying that no evidence points to such a 
possibility./1 (17j

Third, the prohibition o f  cannabis trade and illicit use was expensive and ineffective. Attempts to curb 
trafficking, despite all the efforts made by RCMP officers and municipal police forces, along with severe 
penal sanctions, were ineffective, The sentences provided for simple possession no longer had any 
dissuasive effect, since a million Canadians were using or had used cannabis,

Fourth, in its current form, the law had no educational or dissuasive impact, since Canadians' 
perception oj the harm caused by cannabis was no longer die same as the government's. In this 
connection, Marie-Andree Bertrand wrote:

4 more important factor underlying problems in the application oj the law is the gradual change in 
opinion taking place among Canadians regarding the harmfulness o f  this substance. The evidence has 
been taken into account - cannabis is not an opiate, its use does not induce physical dependence. The 
earlier opinions o f  society have been challenged and modified. / . . . /  However, the continued prohibition o f  
cannabis has precipitated, among many users, a generalized disrespect for the law. / 1 OR/

For all these reasons, Marie-Andrde Bertrand recommended a "controlled legalization' policy for 
cannabis. She concluded that the federal government should remove cannabis from the Narcotic Control 
Act and initiate discussions w ith the provinces to have the sale and use of cannabis placed under controls 
similar to those governing the sale and use of alcohol. Such a system would entail regulations prohibiting 
the sale or distribution of cannabis to minors, and go\ eniing the distribution ol a quality product at a price 
that would make smuggling impractical. To guarantee the success of the new approach, the federal and 
provincial governments were to work together in developing all stages ol the production and distribution ol 
cannabis, while undertaking multidisciplinary epidemiological research to evaluate the repercussions ol a 
controlled legalization policy on health and human behaviour and to monitor patterns o f usc.[ l(WJ

Lastly. Marie-Andree Bertrand considered that this policy would prove beneficial, not only for users, but 
also for the federal and provincial governments because of the considerable revenue they might well dcm e
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from the sales t .es on such a popular product.!' 10]

M inority Op n io n -th e  recommendations of Ian Campbell

In comparison with the very liberal recommendations made by Marie-Andree Bertrand, the recommendations 
by Ian Campbell were much more conservative in tone. Although he was in almost full agreement with the 
conclusions o f the majority, he firmly believed that decriminalizing simple possession of cannabis would 
be misinterpreted by the media and by Canadians. If cannabis were legalized, the signal that would be sent 
out to society, particularly to young people, would be that cannabis is harmless, and might eventually lead 
to the accepted use of other, much more dangerous drugs. In this regard, he stated that, in both cases:

I think there is also a risk that the repeal of the prohibition on the possession of cannabis, even by the 
young, would be misunderstood as indicating a willingness by the society lo condone and accept the use of 
the drug. There is little evidence to suggest that such a willingness exists. [...]  The risk of such progression 
is probably not as great among those who have been deterred from use by the present law as among those 
who have already used cannabis. But the risk of progression is nonetheless real for some considerable 
numbcr.l I I I )

He also felt that maintaining the prohibition had a positive benefit-that o protecting young people from 
the harm caused by cannabis:

The potential for harm from adult use of cannabis is probably very much less than from use by the young. 
But, I find sufficient reasons to recommend the continuation of the general prohibition. Not the least of 
these reasons is the practical impossibility, at this time, of using the law to convey a perception of the 
dangers of cannabis without maintaining the prohibition for all, whether young or old. 1112)

Against this backdrop, the law was in the interest of prevention and morality, protecting as it did both 
individuals and society. Continuing in this vein, Mr. Campbell spoke about cannabis and young people s 
luck of maturity, saying:

We have properly been concerned about the damage done by placing too many duties and responsibilities on 
the indiv idual too early. But it seems to me that recently we have been far too little concerned w ith the 
consequences of placing tot' many rights and freedoms on the shoulders of the young. 1113 1

Despite it ail, like other members ol the Commission, Mr. Campbell recognized that some penal sanctions 
provided by the law could cause harm that vvas disproportionate in comparison with the real harm caused by 
cannabis on human health and society. He therefore recommended that the prohibition on the possession of 
cannabis be maintained, with possession of cannabis being punishable, upon summary conviction, by a 
fine of $25.00 for the first offence and a fine of $100.00 for any subsequent offence. Maintaining the 
prohibition would benefit not only users, but also police officers, since it:
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Is entirely reasonable to assume that a high proportion of those currently arrested for possession as a result 
of systematic police investigation arc in fact guilty ot trafficking. 1114]

The work of the Le Dain Commission ended on December 14. 1973 when its final report was tabled. On 
July 31. 1972. John Munro, Minister o f Health, revealed the policy that the federal go' ernment wanted to 
pursue following the tabling of the Com m ission's special report on cannabis. Even though he refused to 
legalize the use of cannabis, the Minister staled his intention to remove cannabis from the Narcotics 
Control Act and place it under the Food and Drugs Act. This measure would be accompanied by lighter 
sentences for certain cannabis-related offences, research and education programs about its non-medical use, 
and less severe legal consequences for users. This measure would have covered hashish since the government 
"wanted to make a clear distinction between this drug [cannabis/  and dangerous narcotics like 
heroin." | 115| Two years later, on November 26, 1974, the federal government met its commitments by 
tabling Bill S-19 in the Senate.

Bill S-19 and cannabis

Bill S-19 created Part V u f the Food and Drugs Act entitled “Cannabis". Thus, as recommended in the 
majority opinion expressed in the Le Dain Comm ission’s special report, cannabis and cannabis users were 
no longer subject to the harsh provisions of the Narcotic Control Act.

Clause 7 o f Hill S-19 defined "cannabis” as hashish, marijuana, cannabidol and THC. It continued the 
offence of possession, which, however, could only be prosecuted summarily. Anyone convicted of a first 
offence would be liable to a maximum fine of $5000 or, failing payment, to a maximum prison term of 
six months. For repeat offences, the fine would be fixed at an amount not exceeding $1.000 or. failing 
p ment, a prison term not exceeding six months could be imposed. As may be seen, fines were favoured 
over imprisonment for simple possession.

The Hill also maintained Ihe offences o f trafficking, possession for the purposes of trafficking and 
cultivation of cannabis without a permit provided for by the Narcotic Control Act, punishable on summary 
conviction by a maximum fine of $1.1*00 or a prison term of up to 18 months or. if prosecuted by way ol 
indictment, by a prison term of up to 10 years. The penalties provided were thus less severe than those 
pro\ ided for by the Act of 1961. except for the cultivation of cannabis. Although Hill S - 19 created a dual- 
proccdure offence for this crime, the maximum prison term was more severe (10 years rather than seven il 
prosecuted by way of indictment).

Lastly. a person convicted of importing or exporting cannabis was liable, on summary conviction, lo a 
maximum prison term of two years or, if prosecuted by way of indictment, to a prison term of three to 
14 years. Parliament thus wanted lo show that cannabis trafficking and sm uggling were crimes which it 
still considered very serious.

Apart from these offences, Hill S-19 also contained the crimi i procedures included in Parts III anti IV of 
the Food and Drugs Act (evidence of possession for the purpose of trafficking, certificate ol Ihe analyst, 
police powers and so on). Lastly. the provisions respecting regulations that the governor in council may 
make concerning the issuing of cultivation permits and possession of cannabis were now contained in the 
new Part V.

The Hill was considered by the Senate Standing Committee on l-cgal and Constitutional Affairs, which, in 
its report, recommended three amendments. The first added a provision for an exception to the Criminal 
Records Act so that any person receiving an absolute or conditional discharge would be automatically 
pardoned. The purpose of this measure was lo eliminate the possibility that a criminal record might remain



with the Canadian Police Information Centre (CPIC) following discharge. The second amendment increased 
the maximum prison term for trafficking in a narcotic from 10 to 14 years less a day. The third repealed the 
minimum term of three years for smuggling

Bill S-19 was passed on third reading on June 15, 1975 and referred to the House of Commons, where it 
never passed second reading. In the fall o f 1976, Mitchell Sharp stated in an interview that the bill would 
not be reintroduced i . ce more important legislation was under consideration. .

After la? Dain: forging ahead regardless

Throe^nout the 1970s, a number of federal politicians promised major reforms to lessen, even eliminate, 
the criminal penalties imposed on cannabis users. In 1972, the Liberal Party of Canada stated in its election 
platform that it intended to amend Canada's policy on marijuana.1116| which likely gave birth to Bill S-19. 
In 1978, Joe Clark, leader of the Progressive Conservative Party, declared that a government formed by his 
political party would decriminalize possession of that drug,| 117| However, promises of reform ceased in the 
early 1980s.

In the mid-1980s, Canadians witnessed a significant change in the federal government's position on drugs. 
This new situation was perhaps not unrelated to the U.S. policy of "war on drugs" adopted in the early 
1980s by President Ronald Reagan. The United States once again became vcr> active w ithin international 
drug control agencies to encourage the international community to take energetic measures lo put an end to 
drug trafficking, which "threatened American youth".

In 1987. Canada became actively involved in the work o f the International Conference on Drug Abuse and 
Illicit TrafTicking.11 IS | Two important events occurred al that meeting organized under the aegis of the 
United Nations. First, delegates passed a full multidisciplinary plan for future activities to  combat drug 
abuse encouraging the states to comply w ith their obligations under existing treaties. That initiative 
targeted four important areas: prevention and reduction of demand for illicit drugs, control of supple, 
suppression of illicit trafficking and treatment and rehabilitation. For the first time, international legal 
instruments made express provision for the reduction of supply. Second, delegates put the final touches on 
the treaty to suppress drug trafficking on a global scale. That treaty was passed in Vienna on December 20. 
1988 as the Convention on Illicit Traffic in Narcotic Drugs ami Psychotropic Substances (Convention of 
1988).

In addition to taking part in the work leading lo the adoption of that convention, starting in the mid-1980s, 
Canada stepped up its international efforts with regard to drugs. In June 1987, it ratified the Convention on 
Psychotropic Substances of 19711119| and promised to increase its financial participation in the United 
Nations Fund for Drug Abuse Control to SI million by 1991. The Canadian government justilied its 
participation in the international drug effort as follows:

“The Government is acting to stem the flow of drugs in and out o f Canada, not only because Canadians are 
among the victims of drug abuse, but also because wc have a role to play as responsible citizens of the 
world." 1120)



Canada was influenced by this international effort when, on September 13, 1988, before it had even signed 
or ratified tlic Convention of 1988 -  which was not done until :990 -  Parliament passed Bill C-61, 
designed to combat laundering of the proceeds of crime (money laundering, enterprise crime, etc.). The Bill 
was aimed at organized crime a-d the financing of its operations through drug trafficking. The Criminal 
Code and the Narcotic Control Act were thus amended to create two new offences: laundering of proceeds of 
crime and possession of property obtained through drug trafficking. These new provisions also applied to 
the illegal activities of drug cultivation, trafficking and importing and exporting in or outside Canada if they 
were committed by Canadian citizens. Parliament did not need to legislate lo criminalize the other activities 
prohibited by the Convention of 1988 since, as noted above, many had already been covered since 1961.

C ontrolled D rugs and  Substances Act

In accordance with the commitment the federal government made in 1987, Minister of Health Perrin Beatty 
tableo Bill C-85, An Act respecting psychotropic substances, on June 11. 1992. It merged Parts III and IV 
o f the Food and Drugs Act as well as the Narcotic Control Act into a single piece of legislation. Bill C-85 
never passed report stage and died on the Older Paper in September 1993, when the 34th Parliament was 
dissolved.

On February 2. 1994, the new Minister of Health, Diane Marleau. retabled the legislation proposed by the 
former government under a different name, the Controlled Drugs and Substances Act (CDSA), which was 
passed by the House of Commons on October 30, 1995. After the first session of the 35th Parliament was 
prorogued, the bill was reintroduced in the Senate on March 6, 1996, and renumbered Bill C-8. The 
legislation went into effect on June 20, 1996.

This was the first major reform of Canada's drug legislation since the 1960s. Apart from the amendments 
made in 1988 under Bill C-61, the Narcotic Control Act had been amended in 1985 to abolish the writ of 
assistance and the procedure for establishing proof of possession of narcotics for the purpose of trafficking.
In 1987, in R. v. Smuh, the Supreme Court o f Canada ruled that the minimum prison term o f seven years 
for importing or exporting was unconstitutional under section 12 of the Canadian Charter o f  Rights and 
Freedoms (cruel or unusual punishment), as a result of which it v.as repealed.

One of the objects of the bill « as to meet Canada's international obligations under the Single Convention 
on Narcotic Drugs (1961), the Convention on Psychotropic Substances (1971), and the United Nations 
Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances I Vienna Convention. 
IdRS). It was further designed to introduce a legislative framework for regulating the import, production, 
export, distribution and use of scheduled substances under previous acts. The following sections describe the 
ma n provisions of this legislation.

Substances

The merger of the schedule of the Narcotic Control Act with those of the Fond and Drugs Acts of 1961 
and 1969, combined with the addition of new substances such as benzodiazepines and the precursors o f this 
long list o f substances, considerably increased the number o f drugs subject lo the restrictive provisions and 
procedures o f the CDSA.

The expression "controlled substance" means a substance included in Schedule I, II, 111, IV or V. In addition, 
the Act defines the term "analogue” as any substance that, in relation to a controlled substance, has a 
substantially similar chemical structure. Furthermore, anything that contains or has on it a controlled



substance and that is used or intended or designed for use in producing or introducing the substance into the 
human body will be treated in the same way as that illegal substance.

•> Schedule I: narcotic drugs such as opium, morphine and cocaine.

❖ Schedule II: cannabis, hashish, cannabinol. etc.

❖ Schedule III: stimulants such as amphetamines, hallucinogenics, such as mescaline, LSD and
DET, and sedatives such as melhacjualonc, commonly called quaaludc.

❖ Schedule IV among others, anabolic steroids, hypnotics such as barbiturates and benzodiazepines 
(better known by their trademarks Seconal. Luminal, Valium and Librium).

❖ Schedule V: enumerates other substances that may be abused.

❖ Schedule VI precursors, which produce no effects on the mind but can be converted or used lo
produce designer drugs, "simili-drugs" ur substances contained in the schedules under Canada's international 
obligations under the Single Convention on Narcotic Drugs (1961) and the Vienna Convention of 1988.

❖ Schedules VII an d  VIII: concerning application of penalties for cannabis

offences.•
A total o f more than 150 drugs, psychotropic substances and precursors now appear in the schedules o f the 
act. It should be noted that section 60 of the CDSA continues the provision adopted in 1911 that the 
Governor in Council may, by order, amend any one of the schedules of the act by adding or deleting one or 
more substances w here the Governor in Council deems the amendment lo be necessary in the public 
interest.

Part I: Offences a n d  Punishm ent

Participation in the aforementioned activities would not necessarily result in criminal penalties. As will be 
seen below, the act provides for regulations authorizing the possession, import and export and production 
for medical, scientific, industrial purp >ses or for the purposes of the act. Part I of the CDSA enumerates a 
number of types of offences:

(1) Possession of a Schedule I, II or III substance (subsection 4( I )); obtaining or seeking to obtain a 
Schedule I, II, III or IV substance, or the order necessary to obtain it from a practitioner (subsection 4(2)). 
The following table shows the maximum penalties for the offence of possession:) 121)

Possession of a Schedule I Substance

Indictable offence
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Summary conviction 

Rcoffcnce

Seven years' imprisonment

Fine of $1,000 or 6 months' imprisonment or both

Fine of $2,000 or one year's imprisonment or both

Possession of a Schedule II Substance (cannabis in all its forms):

Indictable offence 

Summary conviction 

Rcoffcnce

Five years’ imprisonment less a day 

Fine of S I ,000 or 6 months' imprisonment or both 

Fine of S2.000 or one year's imprisonment or both 

Possession o f a Schedule V III Offence

(less than 1 g of cannab is resin (hashish) o r less th an  30 g o f m arijuana)

Summary conviction only

Fine of $1.000 or 6 months' imprisonment or both

Possession o f a Schedule III Substance

Indictable offence

Summary conviction

Rcoffcnce

3 years' imprisonment

Fine of $1,000 or 6 months' imprisonment or both 

Fine of $2,000 or one year's imprisonment or both

The penalties imposed for the offence under subsection 4(2) are similar but slightly different from those 
provided for possession.
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(2) Trafficking in a Schedule I, II, III or IV substance or any substance represented to be such a substance 
Trafficking is defined as any transaction to sell, administer, give, transfer, transport, send or deliver a 
schedule substance, or to offer to do any one o f those things. To "sell” means offering for sale, exposing for 
sale, having in one's possession for sule and distributing a substance, whether or not the distribution is 
made for consideration (subsection 5< I)); possessing any Schedule I, II, III or IV substance for the purpose 
of trafficking (subsection 5(2)). The following table shows the maximum penalties for these offences:

Trafficking in a Schedule I o r Schedule II Substance 

(except in cases involving less than 3 kg o f cunnubis)

Indictable offence 

No summary conviction offence 

Life imprisonment

Trafficking in a Schedule III Substance 

Indictable offence 

Summary conviction

10 years' imprisonment 

18 months' imprisonment

Trafficking in a Schedule IV Substance

Indictable offence 

Summary conviction

Fine o f $1,000 or 6 months' imprisonment or both 

One year's imprisonment

T rafficking in cannabis is not always punishable by the maximum penalty of life imprisonment. In cases of 
trafficking involv int  less than 3 kg of cannabis, a person is guilty of an indictable offence and subject to a 
maximum term of five years' imprisonment less a day.

(3) Importing or exporting any Schedule I to VI substance (subsection 6( I)); having in one s possession



any Schedule I to VI substance for the purpose of exporting it (subsection 6(2)). The following table shows 
the maximum penalties for these offences:

Importing o r  E xporting  a Schedule I or II Substance

Indictable offence 

No summary conviction 

Life imprisonment

Importing or Exporting a Schedule III or IV Substance 

Indictable offence 

Summary conviction 

10 years' imprisonment 

18 months' imprisonment

Im porting o r  E xporting  a Schedule IV Substance

Indictable offence 

Summary conviction 

3 years' imprisonment 

One year's imprisonment

(4) Producing a Schedule I, II. Ill or IV substance. The expression “produce" is defined as meaning to obtain 
a substance by any method or process including manufacturing, synthesizing or using any means of altering 
the chemical or physical properties of the substance, or cultivating, propagating or harvesting the substance 
or any living thing from which the substance may be extracted or otherwise obtained. The following table 
shows the maximum penalties for this offence:

Producing a Schedule I o r II Substance 

(other than cannab is/m arijuana)

Indictable offence 

No summary conviction
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Life imprisonment

Producing cannabis (marijuana)

(less than 1 g of cannabis resin (hashish) or less than 30 g of marijuana)

Indictable offence 

No summary conviction

7 years' imprisonment

Producing a Schedule III Substance

Indictable offence 

Summary conviction 

10 years' imprisonment 

18 months' imprisonment

P roducing a Schedule IV Substance

Indictable offence 

Summary conviction

3 years' imprisonment 

One year's imprisonment

(5) Possession o f property obtained by crime (section 8) and offences relating to the laundering of proceeds 
of crime (section 9).

The penalties are obviously closely related to the schedule in which the substance in question appears. 
Furthermore, the penalties determined for cannabis offences also vary considerably depending on the quantity



involved, u subject discussed in greater detail below

Section 10 of the Act stales Ihe purpose of sentencing, w hich is to contribute to the respect for the law and 
the maintenance of a ju s t, peaceful and safe society while encouraging rehabilitation, and treatment in 
appropriate circumstances, of offenders and acknowledging the harm done to victims and to the community. 
This section also provides a list o f circumstances which the court is required to consider as "aggravating" 
factors in determining the sentence that shall be imposed on a person convicted of a designated substance 
offence. Those factors arc; the use of a weapon or use of o r threat to use violence, trafficking in a substance 
on or near school grounds or in or near any public place frequented by minors or by persons under the age of 
18 years, and previous convictions of a designated substance offence In addition, the use o f the sen ices o f a 
minor in the commission of a designated substance offence is an aggravating factor. Any judge deciding not 
to sentence a person to imprisonment despite the presence of one or more aggravating factors is required to 
give reasons for that decision.

I’d rt II: Enforcement

Sections 11 and 12 of the act concern search and sci/urc activ itics, w hich are discussed iri greater detail in 
Chapter 14.

Section 13 incorporates certain Criminal Code provisions establishing a detailed plan for the return, 
reporting and detention of seized property. In the case of offcncc-rclated property, the Criminal Code 
provisions apply subject to sections 16 to 22 of the Act. Furthermore, a separate procedure is established 
under sections 24 to 29 to determine the disposal of controlled substances. It should be noted that section 14 
provides for the issuing of a restraint order in respect of offence-related property

Sections 16 and 17 concern the forfeiture o f offence related property. Offence related property is defined as 
any property, w ithin or outside Canada, by means of or in respect o f which a designated substance offence is 
committed, that is used in any manner in connection with the commission of a designated substance 
offence, or that is intended for use for the purpose of committing a designated substance offence, but does 
not include a controlled substance or real property, other than real property built or significantly modified 
for the purpose o f facilitating the commission of a designated substance offence. A court w hich com  ids a 
person o f a designated offence shall order the forfeiture of offence-re luted property where it is satisfied, oil a 
balance of probabilities, that the property is offence-related property Where the offence-related property 
cannot be related to the offence w ith which the person is charged, the court may nevertheless order its 
forfeiture. The court may make such order where it is satisfied, beyond a reasonable doubt, that it is offence- 
related property. Furthermore, offence-related properly may be forfeited e \en  if legal proceedings were never 
instituted. The court shall render an order of forfeiture of property if it is satisfied (1) bey ond a reasonable 
doubt that any property is offcncc-rclated property, and (2) that proceedings in respect of a  designated 
substance offence in relation lo the projrerty were commenced, and (3) that the accused charged with the 
offence has died or absconded.

Sections 18 to 22 are essent'ally a restatement of sections 462.4 to 462.45 of the Criminal Code. I he 
purpose of these provisions is to protect the interests of innocent third parties and good-faith buyers. As a 
general rule, if the court is satisfied that the claim is lawful, it may onlcr the return of the property to. 
pay mcnt o f its value if restitution is impossible) lo the person w ho is its legitimate ow ner or who is 
entitled lo own it.

Section 23 merely incorporates the Criminal Code provisions on forfeiture ol proceeds o f  crime. The same 
terms and conditions arc thus established in the case of the forfeiture of the proceeds of designated offences.



Under subsection 13(4) of the Act. where a controlled substance has been seized, a report identifying the 
place searched, the substance seized and the location where it is being detained shall be filed with the justice 
of the peace o f the territorial division concerned Sections 24 to 29 of the Act govern the disposal of 
controlled substances.

Section 24 establishes the pre-trial procedure for the return of controlled substances For example, an> 
person may. within 60 days after the date of tlic seizure, finding or acquisition by a peace officer or 
inspector, apply to a justice of the peace for a restitution order. If the justice is satisfied that the application 
is valid, he shall order that the substance be returned to the applicant. In the opposite case, the justice orders 
forfeiture to the Crown. The substance is then disposed of in accordance with the applicable regulations or 
as the Minister directs. Where no application for return is made, the substance is delivered to the Minister 
and disposed of in accordance with the applicable regulations or. failing such regulations, in such manner as 
the Minister directs

It should tie noted that section 26 enables the Minister to ask the justice of the peace to order that a 
controlled substance Ik* forfeited, at any time, if he has reasonable grounds to believe that it constitutes a 
potential security, public health or safety hazard. I he application is essentially made ex pane, lf the justice 
of the peace finds that the Minister has reasonable grounds lo believe that the substance constitutes a 
potential security, public health or safety hazatd. he orders its forfeiture. The substance is then disposed of 
in accordance with the applicable regulations or, if there are no applicable regulations, in such a manner as 
the Minister directs.

Section 27 regulates the post-trial procedure for returning controlled substances seizcd-lhe persons whose 
substances were seized is entitled to have them returned where the court rules his activities legitimate. 
Otherwise, the substance is returned to the true legitimate owner, provided that that person can be identified. 
II neither is possible, the substance is forfeited to the Crown, which disposes of it in accordance with the 
applicable regulations or. il there are no applicable regulations, in such manner as the Minister directs.

Section 28 enables the Minister lo dispose of a controlled substance with the owner's consent.

Lastly, under section 29. the Minister may destroy any plants from which a Schedule I, II. Ill or IV 
substance may be extracted and that is being produced without a regulatory licence or in v relation thereof.

Part III -  Disposal of Controlled Substances

Part IV -  A dm inistration an d  Compliance

This part concerns the powers assigned to inspectors to ensure that holders of a regulatory authorization or 
licence to deal in controlled substances or precursors are complying with the regulations.

The inspector may, at any reasonable time, enter any place he believes on reasonable grounds is used for the 
purpose of conducting that person's business or professional practice. The Act authorizes inspectors to 
conduct a series of inspection acts, including seizing and holding any controlled substance or precursor 
which he deems on reasonable grounds must be seized or held. The Act makes provision for the return of 
seized property It should be noted that, in the case of dwelling-places, the inspector must first obtain the 
occupant's consent or hold a warrant.

Part V -  A dm inistrative O rders for C ontraventions of Designated Regulations
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This part makes provision for the administrative procedure that is to be followed where a regulation 
designated by the Governor in Council has been contravened. Under section 33 of the CSDA. the Governor 
in Council may proclaim certain regulations made under section 55 as "special regulations”. Non- 
compliancc wilh those regulations may result in administrative orders providing for severe penalties, 
including revocation of the permit or licence issued by the Minister of Health (subsection 40(4)).

Part VI - General

Sections 44 to 60 arc general provisions. For example, sections 44. 45 and 51 concern the designation of 
analysts, the scope of their duties and the admissibility of their reports at trial.

Section 46 creates a general penalty applying to anyone who contravenes a provision of the Act for which 
no penalty is specifically provided or contravenes a regulation. An indictable offence is punishable by a 
maximum fine of 55,000 and/or three years’ imprisonment. An offence punishable on summary conviction 
results in a S I .000 fine and/or six months' imprisonment.

Under section 47. summary convictions for certain offences under the act and regulations must l>e 
commenced with n one year of the commission of the offence. All other summary procedures must be 
commenced wit.iin six months of the offence.

Other sections concern the follow ing matters: that the prosecutor is not required, except by way of rebuttal, 
to prove that a certificate, licence, permit or other qualification docs not operate in favour or the accused 
(section 48); that a copy of any document filed with a department is admissible in evidence without proof of 
the signature of the authority (section 49); that a certificate issued to a police officer exempting him from 
the act or its regulations is admissible in evidence at trial and. in the absence o f evidence lo the contrary. is 
proof that the certificate or other document was validly issued, w ithout proof of the signature or official 
character o f the person purporting to have certified it. although the defence may, w ith leave of the court, 
cross-examine the person who issued the certificate (section 50); that the giving of any document muy be 
proved by oral ev idence, affidavit or solemn declaration, even though the court may require the signatory to 
appear (section 52); that the continuity of possession of any exhibit tendered as ev idence in a proceeding 
may be proved by the testimony, affidavit or solemn declaration of the person claiming to have had it in his 
possession (section 5 3 ); and that certified copies of records, books, electronic data or other documents seized 
may Ik1 presented as admissible evidence by the Minister's officer, the copied versions hav ing the same 
probative force as the originals, unless the accused submits ev idence to the contrary (section 54).

Subsection 55( I) establishes the power of the Governor in Council to make regulations. One of the 
objectives o f Canada's drug policy was to monitor the legal trade in scheduled drugs for medical or scientific 
purposes. The CSDA significantly enhanced the Governor in Council's power to make regulations with 
respect lo designated substances and precursors. I he regula'ions made under the C SDA apply in particular to 
businesses, phy sicians and pharmacists. The Governor in Council may thus make regulations, with respect 
lo the designated substances or precursors;

❖ Governing, controlling, lim iting, authorizing the importation and exportation, production, packaging, 
sending, transportation, delivery, sale, administration, possession or obtaining of those substances or 
precursors;

Issuing permits to businesses or persons permitting the aforementioned activities, defining the terms 
and conditions of payment and their revocation, and determining the qualifications required of permit 
holders;
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v  Controlling the methods o f production, storing, packaging and restricting the advertising, if 
necessary, for the sale o f those substances.

❖ Governing the books, records, electronic data or other documents that must be established by the 
businesses, physicians or pharmacists or any other permit holder engaged in the activities enumerated in the 
first point;

❖ Authorizing, if necessary, the communication of information obtained through investigations 
conducted by the inspectors of (he Department of Health to provincial authorities in respect of a serious 
contravention of the regulations concerning the activities defined in the first point so that they may take 
disciplinary measures;

<" Exempting, on conditions set out in the regulations, any person or cluss of persons from the 
application of section 55.

Under subsection 55(2), the Governor in Council, on the recommendation of the Solicitor General of 
Canada, may make regulations thai pertain lo investigations and other law enforcement activities. This 
includes regulations exempting police officers, in certain circumstances, from the application of Part I of 
Ihe Act (Offences and Penalties).

Under section 56, the Minister may, on such terms and conditions as the Minister deems necessary, exempt 
any person or class of persons or any controlled substance or precursor or any class thereof from the 
application of all or any of the provisions of the act or the regulations if, in the opinion o f the Minister, 
the exemption is necessary lor a medical or scientific purpose or is otherwise in the public interest.
Section 57 concerns the delegation of the powers of the Minister and the Solicitor General.

Section 58 provides that the provisions of the act and the regulations made under it prevail over any 
incompatible provisions of the Food and Druas Act or its regulations.

Section 59 makes it an offence to make or assent to the making of a false or misleading statement in any 
book, record, return or other document that must be made under the act or regulations.

As mentioned, under section 60, the Governor in Council may amend any schedule to add or delete a 
controlled substance.

Hie specific case of cannabis

In the first version of the CSDA, cannabis was cited in the schedule containing the most dangerous drugs to 
w hich the most severe criminal penalties dcscrilxxl above applied. To allay criticism, tlic government agreed 
to withdraw cannabis from Schedule I ant. created Schedules II. VII and VIII, which concern that drug 
exclusively. Schedule II defines cannabis as marijuana, cannabis resin (hashish) cannabinol, and so on. 
Schedule VII established at three kilograms of cannabis or hashish the maximum quantity lor the 
imposition of a less severe penalty for trafficking or possession for the purpose of trafficking in that 
substance. Lastly . Schedule V I'' provided that a person who Iwd less than one gram of hashish or less than 
30 grams of cannabis in his possession for his own personal use was liable to less severe criminal penalties 
than those provided for in Schedule II

As a result, if a person is convicted of possession, possession for the purpose of trafficking or possession
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of a quantity greater than that defined in Schedules VII and VIII, the more severe penalties provided for in 
I’art I for Schedule I or II substances apply. Otherwise, the CSDA defines new criminal penalties. As 
reganls Schedule VIII, section 4 of the CSDA pros ides that a person charged with simple possession of 
cannabis may be prosecuted summarily and provides for a maximum term of six months' imprisonment, a 
maximum fine of $1,000 or both. Contrary lo the majority recommendation made in the 1972 special 
report of the Le Dain Commission respecting the reduction of the penalty imposed for importing and 
exporting cannabis, life imprisonment still applies. Lastly, the maximum prison term of seven years 
provided for by the Narcotic Control Act for the offence of cultivation (production) of that drug remains 
unchanged under the CSDA.

C onclusions

r  Parly drug legislation was largely based largely on a moral panic, racist sentiment and a notorious
absence of debate.

> Drug legislation often contained particularly severe provisions, such as reverse- onus and cruel and 
nr.L'sual sentences.

V The work of the Le Dain Commission laid the foundation for a more rational approach to illegal 
drug policy by attempting to rely on research data.

>  The Le Dain Comm ission's work had no legislative outcome, except in 19%. in certain provisions 
of the Controlled Drugs and Substances Act, particularly with reganl to cannabis.

> No action was taken on the reform proposals introduced in the 1970s, particularly for the 
decriminalization of cannabis

> Thirty years alter the Le Dain Commission, the legislation and its application ha- had no notable 
effect on the supply and demand of cannabis.

>  The present act Act lakes no account of data from research on the comparative effects of various 
substances, particularly the effects of cannabis.
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APPENDICES 

Glossary of key terms 

A buse

Vague term with a variety of meanings depending on the social, medical and legal contexts. Some equate 
any use of illicit drugs to abuse: for example, the international conventions consider that any use of drugs 
other than for medical or scientific purposes is abuse. The Diagnosis and Statistical Manual of the 
American Psychiatric Association defines abuse as a maladaptive pattern of substance use leading to 
clinically significant impairment or distress as defined by one or more of four criteria (sec chapter 7). In the 
report, we prefer the term excessive use (or harmful use).

Acute effects

Refers lo effects resulting from the administration of any drug and specifically to its short term effects. 
These effects are distinguished between centra1 (cerebral functions) and peripheral (nervous system) Effects 
are dose-related.

A ddiction

General term referring to the concepts of tolerance and dependency. According to W HO addiction is the 
repeated use of a psychoactive substance to the extent that the user is periodically or chronical!} intoxicated, 
shows a compulsion to take the preferred substance, has great difficulty in voluntarily ceasing or modifying 
substance use, and exhibits determination to obtain the substance b) almost any means. Some authors 
prefer the term addiction lo dependence, because the former also refers to Ihe evolutive process preceding 
dependence.

Agonist

A substance that acts on receptor sites to prixlucc certain responses.

A nan damidc

Agonisl ncurolrunsmiltcr of the endogenous cannabinoid system. Although not yet fully understood in 
research, these ncurolransmittcrs seem to act as modulators, I HC increasing the liberation ol dopamine in 
nucleus accumbens and cerebral cortex.

At-risk use

Use behaviour which makes users at-risk o f developing dependence to the substance.



Endogenous receptors o f the active cannabis molecules, particularly 9-THG Two endogenous receptors have 
been identified: CBI densely concentrated in the htppacampus, basal ganglia, cerebeDum and cerebral cortex, 
and CB2, particularly abundant in the immune system. The central effects o f cannabis appear to be related only 
to CBI.

Cannabinoids

C annub is

Three varieties of the cannabis plant exist: cannabis saliva, cannabis indica. and cannabis ruredalis. 
Cannabis saliva is the most commonly found, growing in almost any soil condition The cannabis plant 
has been known in China for about 6000 years. The flowering tops and leaves are used lo produce the 
smoked cannabis. Common terms used to refer to cannabis are pot, marihuana, dope, ganja, hemp. Hashish 
is produced from the extracted resin. Classified as a psychotropic drugs, cannabis is a modulator of the 
central nervous system. It contains over 460 known chemicals, of which 60 are cannabinoids. Dclta-9- 
tcirahydrocannabinol. referred to as THC. is the principal active ingredient of cannabis. Other components 
such delta-8-lctrahydrocannabinol, cannabinol and cannabidiol arc present in smaller quantities and have no 
significant impacts on behaviour or perception. However, the) may modulate the overall effects of the 
substance.

Chronic effects

Refers lo effects which arc delayed or develop after repealed use. In the report wc prefer to use the term 
consequences of repeated use rather than chronic effects.

Corm iission on narcotic d ru g s (CND)

The Comm ission on Narcotic Drugs (CND) was established in 1946 by the Economic and Social Council 
of the United Nations. It is the central policy-making body within the UN system for dealing with all drug- 
related matters. The Commission analyses the world drug abuse situation and dev elops proposals to 
strengthen international drug control.

D ecrim inalization

Removal of a behaviour or acliv it) from the scope of the criminal justice system. A distinction is usually 
made between de jure decriminalization, which entails an amendment lo criminal legislation, and dc facto 
decriminalization, which involves an administrative decision not to prosecute acts that nonetheless remain 
against the law. Decriminalization concerns only criminal legislation, and does not mean that the legal 
system has no further jurisdiction of an) kind in this regard: other, non-criminal, laws ma\ regulate the 
behaviour or activity thal has been decriminalized (civil or regulators offences, etc.).

Diversion

I'he use of measures other than prosecution or a criminal conviction for an act that nonetheless remains 
against the law. Diversion can lake place before a charge is formally laid, for example if the accused person 
agrees to undergo treatment. It can also occur at the time o f sentencing, when community service or
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treatment may be imposed rather than incarceration.

Depenalisation
Modification o f the sentences provided in criminal legislation for a particular behaviour In the case of 
cannabis, it generally refers to the removal of custodia' sentences.

Dependence

State where the user continues its use of the substance despite significant health, psychological, relational, 
familial or social problems. Dependence is a complex phenomenon which may have genetic components. 
Psychological dependence refers to the psychological s\ mploms associated with craving and physical 
dependence to tolerance and the adaptation of the organism to chronic use. The American Psychiatric 
Association has proposed seven criteria (see chapter 7).

Dopamine
Ncuromediaior involved in the mechanisms of pleasure.

Drug

Generally used to refer to illicit rather than licit substances (such as nicotine, alcohol or medicines) In 
pharmacology, the term refers to any chemical agent that alters the biochemical or physiological processes 
of tissues or organisms. In this sense, the term drug refers better to any substance which is principally used 
for its psychoactive effects

E uropean M onitoring C en tre  on D rugs an d  D rug A ddiction  (EM CDDAl

The European Monitoring Centre was created in 1993 to provide member states objective, reliable and 
comparable information w ithin the EU on drugs, drug addictions and their consequences. Statistical 
information, documents and techniques developed in the EMCDDA are designed to give a broad perspective 
on drug issues in Europe. The Centre only deals with information. It relies on national focal points in each 
of the Member States.

Fat soluble

Characteristic of a substance to irrigate quickly the tissues. THC is highly fat-soluble

G atew ay (theory)

Theory suggesting a sequential pattern in involvement in drug use from nicotine to alcohol, to cannabis and 
then “hard” drugs. The theory' rests on a statistical association between the use of hard drugs and the fact thal
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these users h.i>c generally used cannabis as their first illicit drug. This theory has not been validated by 
empirical rescaich and is considered outdated.

Half-life

Time needed for the concentration of a particular drug in blood to decline to half its maximum level. The half- 
life of THC is 4.3 days on average but is faster in regular than in occasional users. Because it is highly fat 
soluble, TH C  is stored m fatty tissues, thus increasing its half life to as much as 7 to 12 days. Prolonged use o f  
cannabis increases the period o f ume needed to eliminate is from the system. Even one week after use, THC 
metabolites may remain in the system. They are gradually metabolised in die urine (one thud) and in feces (two 
thuds). Traces on inactive TH C  metabolites can be detected as many as 30 days after use

H ashish

Resinous extract from tlic flowering lops of the cannabis plant and transformed into a paste.

In ternational C onventions

Various international conventions have been adopted by the international community since 1912. first under 
the Society of Nations anti then under the United Nations, to regulate the possession, use. production, 
distribution, sale, etc., of various psychotropic substances. Currently, the three main conventions are the 
1961 Single Convention, the 1971 Convention on Psychotropic Substance and the 19X8 Convention 
against Illicit Traffic. Canada is a signatory to all three conventions. Subject to countries' national 
constitutions, these conventions establish a system of regulation where only medical and scientific uses are 
permitted. This system is based on the prohibition of source plants (coca, opium and cannabis) and the 
regulation o f synthetic chemicals produced by pharmaceutical companies.

In ternational Narcotics C ontrol Board (INCBt

The Board is an independent, quasi-judicial organisation responsible for monitoring the implementation of 
the UN conventions on drugs. It was created in 1968 as a follow up to the 1961 Single Convention, but 
had predecessors as early as the 1930s. The Board makes recommendations to the UN Commission on 
Narcotics with respect to additions or deletions in the appendices of the conventions.

Intoxication

Disturbance of the physiological and psychological systems resulting from a substance. Pharmacology 
generally distinguishes four levels: light, moderate, serious and fatal.

Jo in t

Cigarette of marijuana or hashish with or without tobacco. Because joints are never identical, scientific 
analyses of the effects of THC are more difficult, especially in trying to determine the therapeutic benefits 
of cannabis and lo examine its effects on driving.



legalisation

Regulatory system allowing the culture, production, marketing, sale and use of substances. Although none 
currently exist in relation lo « street-drugs * (as opposed to alcohol or tobacco which are regulated 
products), a legalisation system could take two forms: without any stale control (free markets) and with 
state controls (regulatory regime).

Ylaryuana

Mexican term originally referring to a cigarette of poor quality. Has now become equivalent for cannabis.

Narcotic

Substance which can induce stupor or artificial sleep. Usually restricted to designate opiates. Sometimes 
used incorrectly to refer to all drugs capable of inducing dependence.

Office of national d rug  control policy (ONDCP) USA

Created in 1984 under the Reagan presidency, the Office is under llie direct authority of the White House. It 
coordinates US policy on drugs, its budget is currently US $18 billion.

O piates

Substance derived from the opium poppy • The term opiate excludes synthetic opioids such as heroin and 
methadone.

Prohibition

Historically, the term designates the period of national interdiction of alcohol sales in the United States 
between 1919 and 1933. By analogy, die term is now used to describe UN and State policies aiming for a 
drug-free society. Prohibition is based on the interdiction to cultivate, produce, fabricate, sell, possess, use. 
etc., some substances except for medical and scientific purposes.

Psychoactive substance

Substance which alters mental processes such as thinking or emotions. More neutral than the term “drug 
because it does not refer to the legal status of the substance, it is the term we prefer lo use.

Psychotropic substance (sec also psychoactive)
II



Much the same as psychoactive substance. More specifically however, the term refers to drugs primarily 
used in the treatment of mental disorJers, such as anxiolytic, sedatives, neuroleptics, etc. More specifically, 
refers to the substances covered in the 1971 Convention on Psychotropic Substances.

Regulation

Control system spe ing the conditions under which the cultivation, production, marketing, prescription, 
sales, possession 01 _.c of a substance arc allowed. Regulatory approaches may rest on interdiction (as for 
illegal drugs) or controlled access (as for medical drugs or alcohol). Our proposal of an exemption regime 
under the current legislation is a regulatory regime.

Society of N ations (SDN)

International organisation of States until 1938; now the United Nations.

T etrahydrocannabinol (D9-THC)

Main active component of cannabis, A9-THC is very fat-soluble and has a lengthy half-life. Its 
psychoactive effects are modulated by other active components in cannabis. In its natural suite, cannabis 
contains between 0.591 to 5*3 THC. Sophisticated cultivation methods and plant selection, especially 
female plants, leads to higher levels of THC concentration.

lo lc  ranee

Reduced response of the organisms and increased capacity to support its effects after a more or less lengthy 
period of use. Tolerance levels arc extremely variable between substances, and tolerance to cannabis is 
believed lo be lower than for most other drugs, including tobacco and alcohol.

Toxicity

Characteristic of a substance w hich induces intoxication, i.e., "poisoning”. Many substances, including 
some common finds, have some level of toxicity. Cannabis presents almost no toxicity and cannot lead to 
an overdose.

United N ations Drug C ontro l Program  (UNDCP)

Established in 1991, the Programme works lo educate the world aboul the dangers of drug abuse. I he 
Programme aims to strengthen international action against drug production, trafficking and drug-related 
crime through alternative development projects, d o p  monitoring and anti-money laundering programmes. 
UNDCP also provides accurate statistics through the Global Assessment Programme (GAP) and helps to 
draft legislation and train judicial officials as part o f its Legal Assistance Programme. UNDCP is part of the 
UN Office for Drug Control and the Prevention of Crime.
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World Health O rganization (WHO)

The World Health Organization, the United Nations specialized agency for health, was established on 7 
April 1948. WHO’s objective, as set out in its Constitution, is the attainment by all peoples of the highest 
possible level of health. Health is defined in WHO’s Constitution as a state of complete physical, mental 
and social well-being and not merely the absence of disease or infirmity.

P art IV

Public Policy Options 

Chapter 19

The International Legal Environment

This chapter could begin and end with the same words: The international drug control conventions are. with 
respect to cannabis at least, an utterly irrational restraint that has nothing to do with scientific or public 
health considerations.

Very useful restraint, to be sure, if one favours prohibition, for when the advocates o f such policy run out 
of scientific and public health arguments, they can simply fall back on the conventions that Canada has 
signed. More than signed, in tact: owing to the efforts of certain men. police officers and federal public 
servants, Canada was a leading proponent of those conventions.

Currently, three conventions govern the entire life cycle of drugs, from cultivation of the plants to their 
consumption, the Single Convention on Narcotic Drugs, 1961 (Single Convention),! 11 the 1971 
Convention on Psychotropic Substances (Psychotropics Convention)|2| and the 1988 Convention against 
Illicit Traffic in Narcotic Drugs and Psychotropic Substances (Trafficking Convention).|3| They create not 
only international law concerning drugs but also control mechanisms and bodies, both political and 
bureaucratic.

Yet these agreements have a history that began well before the Single Convention, a history that sheds 
light on the issues that led to their development and on their contemporary significance. That is the subject 
of the first section. I he conventions create obligations, as show n in the second section, detailed obligations 
that are morally rather than legally binding. And they are a patchwork of compromises that leave states with 
some leeway, as we shall sec in the third section.

A genealogy

The genealogy of the international conventions governing drug production and trade is fascinating and 
unique. The story begins in the mid-l9th century, when Britain and China lought two opium wars, both 
quickly won by the British. In this era. the roles were reversed: the British ow ned the lucrative opium 
monopoly of the East India Company and refused to relinquish it. while the Chinese had been trying for 
decades to stamp out opium use. not so much for health reasons as for economic ones, since this trade was 
exacting a heavy toll.

China had long exercised the upper hand in its economic relations w ith the Occident. Silks, leas, fine 
pottery, and other items flowed west. Yet the Middle Kingdom desired little from the outside. (...)
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Encouraging the China opium trade therefore solved several related problems for colonial governments. 
Opium production provided a living for numerous peasants, merchants, bankers, and governments officials. 
Exports to C hina earned hard currency, thereby reducing specie outflow. |4)

While Britain balked at introducing control mechanisms that would deprive it of-hard currency, the United 
States realized at the turn of the century that this was a perfect opportunity lo assert itself on the 
international scene.

The drug story 's geopolitical ingredients blended with well-known domestic political interests, racist 
attitudes and economic interests in a complex cocktail. In Chapters 11 and 12, we touched on certain aspects 
of the anti-Chinese racism that marked the turn of the century in Canada. The same phenomenon existed in 
the U.S.

ITranslaiion] The United States had a number of reasons for acting on this proposal. The official reason 
was a moral one: al a time when the temperance leagues and the churches were demanding Prohi ition, 
puritan America decided to take the lead in civilization 's world crusade. It claimed to be protecting 
uncivilized races from the ravages of opium and alcohol. But it also had some less virtuous reasons. Under 
pressure from the trade unions, which feared competition from Chinese labour, it passed the Exclusion 
Laws, openly xenophobic legislation whose purpose was to control the yellow peril. It therefore spread the 
myth o f the ‘unsavoury Chinese opium addict,' devoted to his habit and ready lo contaminate American 
youth. |5 |

Naturally, the Chinese government vigorously protested against the Exclusion Laws, but the Middle 
Kingdom, a victim ol its conflicts and its inlcmai disorganization, lucked the resources lo make an impact 
on Ihe international scene. While continuing to combat opium use within its own territory, China set about 
promoting poppy cultivation at the local level.

The pharmaceutical industry, which had been booming since the mid-I9th century, was able lo produce 
more and more low -priced medicines, many of whicli contained extracts of coca or opium.

The mid-1880s euphoric reaction of cocaine set off a chain reaction. Pharmaceutical companies rushed to fill 
orders, but fresh coca leaf was unavailable in sufficient quantity. Consequently, the price skyrocketed. lo  
meet demand and share in the profit, sc\ cral imperial powers stepped up efforts K develop commercially 
saleable coca. ( ...)  Within a lew years, coca production increased dramatically, coca paste processing became 
commonplace, coca leaves became a commodity traded on the international market and pharmaceutical 
manufacturers competed for business on the basis of price, availability, and quality ol product. Hardly 
available in 1885. cocaine became quickly emblematic of the rmxJem, technological, international, political 
economy . (.. .) By the airly twentieth century , cocaine ranked ' ird in terms of dollar value among drugs. 
The popularity of the two drugs superseding cocaine, morphine and quinine, resulted from the same 
constellation of factors— a burgeoning pharnuico-mduslrial complex, |6 |

The third factor was the growing professionalism and social power of the medical community. I he latter 
was essentially working against a form of popular medicine, ostensibly because it was ource of abuse and 
charlatanism, but mostly because it was practised outside the medical establishment and thus was less 
tightly controlled by scholarly medical "authority”. Certain o f its science, the powerful medical lobby 
would quickly swing into action and demand the regulation o f  drugs and sole authority to diagnose and
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prescribe.

Last but not least, there were moral considerations. The temperance movements fighting the moral and 
socnl “vices” o f alcohol and drugs were growing rapidly and carried substantial political clout, which the 
prohibitionists wielded brilliantly.

The last piece of the puzz'.,. was the 1906 decision by Britain’s new Liberal government to oppose the 
forced opium trade between India and China, which made it possible for the Chinese government to launch 
an extensive campaign against opium consumption and production. In 1907, the British agreed lo reduce 
exports of Indian opium lo China by 10 per cent a year, provided that China would permit independent 
verification of its own production cuts. The accord proved more effective than the two countries expected, 
until the Manchu (C h’ing) dynasty fell in 1911. After that, the Chinese warlords began encouraging opium 
production on a large scale lo finance their military spending. Nevertheless, future prohibition advocates 
would view the 1907 "ten-year agreement” as the first successful opium "treaty”; for the next 60 years. This 
agreement was to set the lone for international drug control negotiations.[7] The stage was now set for the 
first in a long series of international conferences, treaties and conventions, as shown in the table below.|ti|

M ultilateral Agreements on Narcotics an d  Psychotropic Substances|9 |

Date and place signed 

Title o f  agreement 

Date o f entry into force 

26 February 1909 

Shanghai, China

Final Resolutions of the International Opium Commission 1 

Not applicable 

23 January 1912 

The Hague, Netherlands 

International Opium Convention 

11 February 1915 /

28 June 1919 2 

11 February 1925 

Geneva, Switzerland

Agreement concerning the Manufacture of. Internal Trade in. and Use of Prepared Opium 

28 July 1926 

19 February 1925 

Geneva, Switzerland
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International Opium Convention

25 September 1928 

13 July 1931 

Geneva, Switzerland

Convention for Limiting the Manufacture and Regulating the Distribution of Narcotic Drugs 3 

9 July 1933 

27 November 1931 

Bangkok. Thailand

Agreement for the Control of Opium Smoking in the Far East

22 April 1937 

26 June 1936 

Geneva, Switzerland

Convention for the Suppression of the Illicit Traffic in Dangerous Drugs 

26 October 1939 

11 December 1946 

Lake Success, New York, USA

Protocol amending the Agreements, Conventions and Protocols on Narcotic Drugs concluded at 1 he Hague 
on 23 January 1912. at Geneva on 11 February 1925 and 19 February 1925 and 13 July 1931, at Bangkok 
on 27 November 1931. and at Geneva on 26 June 1936

11 December 1946

19 November 1948

Paris, France

Protocol Bringing under International Control Drugs outside the Scope of the Convention of 13 July 1931. 
for Limiting the Manufacture and Regulating the Distribution of Narcotic Drugs, as amended by the 
Protocol signed at Lake Success, New York, on 11 December 1946

I December 1949

23 June 1953 

New York, USA

Protocol for Limiting and Regulating the Cultivation o f the Poppy Plant, the Production of. International 
and Wholesale Trade in, and Use of. Opium
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8 March 1963 

30 March 1961 

New York, USA.

Single Convention on Narcotic Drugs, 1961 

13 December 1964 

21 February 1971 

Vienna, Austria

Convention on Psychotropic Substances 

16 August 1976 

25 March 1972 

Geneva, Switzerland

Protocol amending the Single Convention on Narcotic Drugs. 1961 

8 August 1975 

20 December 1988 

Vienna, Austria

United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances 

11 November 1990

1 This is the only document in the table thal is not an enforceable multilateral treaty. It is included because 
it marks the beginning of substantial international cooperation on drug control.

2 China, the Netherlands, and the U.S. implemented the Convention in 1915 (Honduras and Norway 
followed suit later thal year). It did not come into force globally until it was incorporated into the I reaty of 
Versailles in 1919.

3 As amended by the Protocol signed at lak e  Success. New York, on 11 December 1946.

The 1909 S hangha i Conference

U.S. interest in international drug control grew substantially following the Spanish-Amcrican War, which 
led to its acquisition of the Philippines in 1898.) I0| The acquisition brought with it what the American 
administration perceived as a serious problem: a government-run opium supply monopoly. Under the 
guidance of the new Episcopal Bishop of the Philippines, Charles Henry Brent, the monopoly was shut 
down. Yet smuggling continued, and Brent, who regarded the opium issue as a moral question and use of 
the drug as "a social vice ... a crime," persuaded President I heodore Roosevelt to support holding an 
international meeting in Shanghai to remedy what was clearly a regional problem.1111

In February 1909, the International Opium Commission! 121 met in She ghai, with Brent as its president.
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However, because the participants did not have the necessary plenipotentiary powers to conclude a treaty, 
the result was simply a collection of facts and a set of non-binding recommendations. In the discussions on 
the C om m ission's terms of reference, one question that arose was whether drug-related medical issues, such 
as addiction and its treatment, should be considered; the proposal was defeated (by a majority of one) t>ecause 
it was felt that there was insufficient medical expertise present at the meeting.113 1 This set a telling 
precedent: most subsequent drug meetings would he attended predominantly by diplomats and civil servants, 
with little significant input from medical experts.

The negotiations during the Com m ission's meetings laid the groundwork for future conferences. The U.S.. 
aggressively represented by Hamilton Wright, tried to pcrsuude the colonial powers to support a narrow 
definition of “ legitimate use" of opium, under which any non-medical or non-scicntific usc-by Western 
medical and scientific standards-would be considered illicit. The colonial powers advocated a softer approach, 
which would permit "quasi-medical use". In the final wording of Resolution 3, the Commission concluded 
“ that the use o f opium in any form otherwise than for medical purposes is held by almost every 
participating country to be a matter for prohibition or for careful regulation-, and that each country in the 
administration of its system or regulation purports to be aiming, as opportunity offers, at progressively 
increasing stringency” (emphasis as in original).

The Comm ission was, in fact, far from "international". The focus was on China's opium problems-five of 
the nine resolutions mentioned China by namc-and the U.S. and Britain dominated the discussions. The 
U.S. was pushing for prohibition and fell that China needed assistance with its domestic opium problems. 
Britain worked to protect its lucrative Indian opium trade, arguing that curbing such trade would be useless 
until China brought its domestic production under control.114|

Underlying the U.S. delegation’s hard line stance at the Shanghai meeting were key domestic political and 
economic goals thal would also colour later negotiations. It was assumed that if other countries controlled 
their own opium production and exports, the U.S. would not be burdened with the task, because the poppy 
and the coca leaf had never been grown in appreciable quantities in North America. Furthermore, 
international agreements calling on countries to take drastic internal measures provided ammunition for 
Brent and Wright, who were pressuring the U.S. government to develop stringent domestic drug control 
law s.115 1

The 1912 H ague In ternational O pium  Convention

At the Shanghai meeting, the Americans had proposed a future conference to draft an international drug 
control treaty that would include the Shanghai resolutions in an expanded and more stringent lorrn. This 
proposal was contested by the other countries and went nowhere. In the years that followed, however, the 
U.S. lobbied continually and forcefully around the world for a new conference. Addressing the opium 
problem directly, publicly and internationally was a way for the U.S. to achieve its domestic control 
objectives, to put an end to the profitable drug trade dominated by the colonial powers, and to curry favour 
with the Chinese and thereby improve Sino-Amcrican economic relations.116|

Twelve countries agreed to meet at The Hague on I December 191! to draft a treaty.11"! Once again, the 
meeting was chaired by Brent, and Wright led the U.S. delegation. Most states had demanded amendments to 
the U.S. draft agenda, which focused on stringent control o f opium production, manufacture and distribution 
in Asia. For example. Britain insisted that manufactured drugs such as m orphine, heroin, and cocaine be 
considered. This was an attempt to dilute the opium agenda and deflect attention from Indian opium 
production. Britain also hoped that a fair treaty would create a level playing field for British pharmaceutical 
companies to compete with the dominant German synthetic drug industry ,| IK|

Chapters I and II of the 1912 International Opium Convention| !9 | (1912 Hague Convention) dealt with 
raw and prepared opium. For example. Article I required parties to "enact effective laws or regulations 
fo r the control o f  the production and distribution o f raw opium " unless such laws were already in place. 
The Convention also recognized the U.S.-initiated principle o f restricting opium use to medical imd
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Chapter III focused on licensing, manufacturing and distribution controls on synthetic drugs, but 
Germany ensured that the provisions were weak and vague. Article 10 allowed countries to simply make 
their "best endeavours" to implement these controls. Furthermore. Germany refused to sign the treaty 
until it was agreed that all countries would have to ratifyf20| the Convention before it came into force. This 
was an effective tactic for delaying control measures as it look almost a decade for all countries to ratify the 
agreement. Germany did so only because ratification vvas a condition of the Treaty of Versailles that ended 
the First World War in 1919.(211

Wright used the 19)2 Hague Convention in his campaign for U.S. domestic legislation, arguing that a 
federal law was necessary for the U.S. to fulfil its obligations under the Convention. In 1916. the U.S. 
Supreme Court ruled that this was not so. but by then the Harrison Narcotics Act o f 1914 had become the 
first federal drug control law in the U.S.; it would remain a pillar of U.S. drug policy for the next few 
decades.|22|

The establishment of the League of Nations in 1919 following the First World War provided the 
international community with a centralized body for the administration of drug control. In 1920, the League 
created the Advisory Committee on the Traffic in Opium and other Dangerous Drugs, commonly known as 
the Opium Advisory Committee (OAC), the precursor to the United Nations (UN) Commission on 
Narcotic Drugs. The League Health Committee, forerunner of the UN World Health Organization, was also 
formed. Administration of the 1912 Hague Convention had originally been the responsibility of the 
Netherlands, but was transferred to the Opium Control Board (OCB) created by the OAC'. Enforcement of 
the Convention was sporadic as the countries on the OCB were the ones profiting most from the drug 
traded 2 3 1

I he League began to consider demand side socio-medical issues such as why indiv iduals use drugs, what 
constitutes drug abuse, and what social factors affect abuse. However, prohibition and supply-side issues 
soon regained the ascendancy as preparations begun and talks were held, again at the instance of the U.S., 
lor a new treaty in the mid-1920s. In general, the international regime has tended to separate the study of 
drug-related medical and social problems, including etiological questions, from thal of drug control 
problems. 12d |

scientific purposes. Chapter IV was aimed at reducing drug trafficking in China.

The 1925 Geneva O pium  C onventions

Even though the U.S. had chosen not to join the League of Nations, its influence in international drug 
control matters remained strong. Worried by the 1912 Hague Convention's limited effect on the smuggling 
o f opium and. increasingly , drugs manufactured in East Asia, the U.S. pressured the League to convene a 
new conference. The league feared that il it did not comply, the U.S. might act independently . |2 5 1

Between November 1924 and February 1925, two back-to-back conferences were held, and two separate 
treaties were concluded. The first Geneva Convention|26| focused on opium-producing nations; signatories 
were permitted to sell opium only through government-run monopolies and were required to end the trade 
completely within 15 years.

The second Geneva Convention, the International Opium Conveution\2C\ (1925 Geneva Convention), was 
intended to impose global controls over a wider range o f  drugs, including, fo r  the firs t time, cannabis, 
which was referred to as "Indian hemp " (marijuana) in Article 11 o f  the Convention. Articles 21 to 2d 
required Parlies lo provide annual statistics on drug stocks and consumption; the production o f  raw 
opium and coca; and the manufacture and distribution o f  heroin, morphine and cocaine. Chapter VI 
replaced the OCB with an eight-member Permanent Central Opium Board (PCOB).l2ti/ Chapter V o f  the 
second Convention set up a PCOB-monitored import certification system to control the international drug 
trade by limiting the amount that each country could legally import.



While the 1912 Hague Convention had focused on domestic controls, the Geneva Conventions were an 
atlcmp' 'o  im prove transnational control. The U.S. had proposed strict adherence to the principle that drugs 
should be used only for medical and scientific purposes and that there should be stringent controls on drug 
production at the  source. When these proposals were flatly rejected at the second conference, the U.S. 
delegation w alked out o f the conference and never signed the treaties. The Chinese delegation withdrew as 
well, because no  agreement could be reached on the suppression o f opium sm oking.|29| Instead, the two 
countries concentrated on enforcing the 1912 Hague Convention.

Hie 1931 G eneva Narcotics M anufacturing und  D istribu tion Limitation C onvention ! 1931 B angkok 
O pium  Sm oking Agreement

The import control system put in place following the 1925 Geneva Convention was only partially 
effective, as drugs were simply transhipped through non-signatory countries. In 1931. the league of 
Nations convened a furihcr conference in Geneva to place limits on the manufacture of cocaine, heroin and 
morphine, and to control their distribution. The result of the conference was the Convention for Limiting 
the Manufacture and Regulating the Distribution o f Narcotic Drwg5|30| (193J Limitation Convention).

In 1931. Canada abandoned its policy o f  simply reacting to international drug control efforts and began 
playing an active role in supporting U.S. efforts to expand control at the source. Colonel Charles Henry 
Ludovic Sharrnnn. Chief o f the Narcotics Division in the Department o f  Pensions and National Health, 
was the principal architect o f Canada's domestic and international drug policy until the 19(>0s. Canada, 
through Sharman. was heavily involved in the negotiations leading up lo the 1931 Limitation 
Convention.) 31 !

A new player also emerged from  within the U.S. delegation: Harry J. Anslinger, first Commissioner o f  
the new ly created Federal bureau o f Narcotics, a position he would hold for 33 years. A firm  believer in 
prohibition and the control o f  drug supplies at the source. Anslinger is widely recognized as a prime 
mover in the development o f  U.S. drug policy and, by extension, ternational drug control into the early 
1970s./32 J

The centrepiece o f  the 193 J Limitation Convention was the manufacturing limitation system set out in 
Chapters II and III Parties were required to provide the PC Ob with estimates o f  their national drug 
requirements fo r  medical and scientific purposes, and on the basis o f  those estimates, the PCOb would 
calculate manufacturing limits fo r  each signatory . A Drug Supervisory body (DSB) was created to 
administer the system. The Convention 's effectiveness was seriously undermined by Article 2b. which 
absolved states o f any responsibilities under the Convention fo r  their colonies. Article 15 required stales 
to set up a "special administration " for national drug control, modelled to some extent on the U.S. 
domestic control apparatus.!33 /

The Convention came into force quickly because various countries and the League o f Nations thought it 
might provide a useful model fo r  arms control negotiations. The League even prepared a report 
explaining how the principles set out in the 1925 Geneva Convention and the Limitation Convention 
could be applied lo disarmament issues./39 /

In late 1931, another conference was held in Bangkok to address opium smoking in the Far East. The 
treaty!35/ it produced was weak, primarily because the U S. attended only as an observer and tile 
European colonial powers were unwilling to implement effective controls on opium use while there was 
significant opium overproduction and smuggling. The fac t that the U.S. strategy o f  absolute prohibition 
had made little impact on opium trafficking and use in the Philippines did not strengthen the U.S. 's hand 
in pushing for the elimination o f  poppy cultivation. The key result o f the Bangkok conference was that it 
convinced the U.S. that a firmer approach was needed to combat raw material production and illicit drug 
trafficking.! 3(>l



Based on initiatives o f  the International Police Commission, forerunner o f  the International Criminal 
Police Organization (INTERPOL), negotiations had begun in 1930 to develop a treaty to stem illicit drug 
trafficking and punish traffickers severely through criminal sanctions.!37J

In 1936, the Convention for the Suppression o f  the Illicit Traffic in Dangerous Z)ru£5|.W| (1936 
Trafficking Convention) was concluded in Genes-a. The U.S., led by Anslinger. had attempted to include 
provisions that would criminalize all aciivities-cultivation, production, manufacture and distribution- 
related lo the use o f opium, coca (and its derivatives) and cannabis fo r non-medical and non-scientific 
purposes. Many countries objected to this proposal, and the focus remained on illicit trafficking.!3v/ 
Article 2 o f the Convention called on signatory countries to use their national criminal law systems to 
"severely" punish, "particularly by imprisonment or other /tenuities o f  deprivation o f  liberty, " acts 
directly related to drug trafficking.

The U.S. refused lo sign the final version because it considered the Convention too weak, especially in 
relation to extradition, extraterritoriality and the confiscation o f  trafficking revenues. The U.S. was also 
worried that i f  it signed, it might have lo weaken its domestic criminal control system to comply with the 
Convention. In fact, the Convention never gained widespread acceptance, as most countries interested in 
targeting traffickers concluded their ow n bilateral treaties.

Despite its minimal overall effect, the 1936 Trafficking Convention marked a turning point. All the 
previous treaties had dealt with the regulation o f  "legitimate" drug activities, whereas the 1936 
Trafficking Convention now made such activities an international crime subject to penal sanctions.

The 1936 Geneva Convention for the Suppression of Ihe Illicit Traffic in Dangerous Drugs

The Second World War

In the late 1930s, the Opium Advisors Committee (OAC) o f  the League o f  Nations began to question the 
international drug control regime's emphasis on prohibition and law enforcement. Some countries 
proposed combating abuse through public health approaches, including psychological treatment, 
dispensary clinics and educational programs. Asserting the U.S. belief that addicts could only be cured 
through institutionalization. Anslinger, supported by Sharman. wo.s able to block all OAC efforts to 
consider social and etiological approaches to drug problems. Instead, at Anslinger's insistence, the focus 
remained on developing a new treaty to impost prohibition and supply control worldwide. 140/

Ironically, in anticipation o f  war, many countries (in particular the U.S.) built up stockpiles o f opium 
and opium products intended for medical purposes.! 4 /  /  The Second World War put further development 
o f the international drug control apparatus on hold

The 1946 Lake Success Protocol

Following the war. tlic drug control bodies and functions o f  the League o f  Nations were folded into the 
newly formed United Nations./42f The UN Economic and Social Council (ECOSOC) took over primary 
responsibility through its Commission on Narcotic Drugs (CND), which replaced the OAC Under the 
CND, the Division o f  Narcotic Drugs (DND) was charged with the preparatory work fo r  conferences. The 
PCOB and the DSB continued under the CND in their respective roles o f  compiling statistics fo r  national 
estimates and administering previous treaties. Canada’s Sharman became the firs t Chair o f the CND and 
also held a seat on the DSB.

All these changes in responsibility and organization meant that the existing international drug control 
treaties had to be amended. The amendments were made in a Protocol 1431 signed at Lake Success, New
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York, on U O  D ece m b e r  1946 .

The 194S Paris Protocol

Anslinger and Sharman campaigned hard to ensure that the CND would report directly lo ECOSOC as 
an independent organization. They were afraid that if the main drug control apparatus was a larger 
health or social issues organization, such as the World Health Organization (WHO) or the United 
Nations Educational, Scientific and Cultural Organization < UNESCO), etiology and treatment issues 
might take precedence over the prohibition focus. In particular, they wanted to ensure that governments 
would be represented by law enforcement officials rather than physicians or others with sociology or 
public health backgrounds. Furthermore, the USSR showed interest in considering the social factors 
underlying drug abuse. For the Western powers lo have agreed with the Soviet Union would haw 
undermined their hard-line stance against Moscow and communism in the looming Cold War.

Although control remained principally with ECOSOC. the World Health Organization (WHO), in 
particular us Drug Dependence Expert Committee, became responsible for deciding what substances 
should be regulated.144/ This authority was given to the WHO in an international Prolocol/45 / signed 
in Paris in 1948. Article 1 slated that if the WHO found a drug to be "capable of producing addiction or 
of conversion into a product capable of producing addiction. ” it would decide how to classify the drug 
within the international drug control structure. The Protocol also brought under international control 
specific syn thetic opiates not covered by previous treaties.

The 1953 New Y ork  O p iu m  Protocol

By the late 1940s, it became clear that the large number of international drug treaties, with their differing 
types and levels o f control, had become confusing and unwieldy. A nslinger, Sharman and their allies had the 
CND recommend to ECOSOC the idea of consolidating all existing treaties into one document. It would 
also be an opportunity to bring in more stringent prohibition-based contro ls.|4(i| T h is plan was sidelined 
for a decade when the Director o f tlic DND. Leon Steinig, proposed the creation of an "International Opium 
M onopoly" in an attem pt to end the illicit trade and guarantee wholesale licit opium  supply.

Throughout the 1950s, Cold War tensions pushed A nslinger to rebuild the U .S. stockpile of opium and 
opium  derivatives, often by m aking large purchases from Iran through U .S. pharmaceutical companies. 
Many European countries were also stockpiling. The m ultinational pharmaceutical companies in Europe 
and the U .S. feared that a monopoly like the one proposed by Steinig would lead to restrictions and higher 
prices. A nslinger and Sharman along with the British. Dutch and French killed the m onopoly discussions in 
the CND. The French representative on the CND. Charles V aille, suggested a new opium  protocol as an 
interim solution until the treaties could be consolidated. EC O SO C  approv ed a plenipotentiary conference, 
and Anslinger seized the new protocol initiative as an opportunity to  im pose strict global controls on 
opium  production.14 7 1

The Protocol|4X | (1953 Opium  Protocol), finalized in New York in 1953, Article 2 staled bluntly that 
Parties were required to "limit the use of opium exclusively to medical and scientific needs." Various 
prov isions were included to control the cultivation o f  the poppy and the production and distribution ul 
opium . Article 6 restricted opium  production lo seven states, and Parties could only import o r export opium 
produced in one of those coun tries.|49 | The Protocol com prised the most stringent international drug 
control provisions yet, but it never gained the support A nslinger had hoped for. It did not receive sufficient 
ratifications to bring it into force until 1963, and by then it had been superseded by the 1961 Single 
Convention.

22



The Single Convention on Narcotic Drugs, 1961

The S ingle Convention has played a central role in the creation of the modem prohibitionist system  of 
international drug control. It is a continuation and expansion of the legal infrastructure developed between 
1909 and 1953.

The work of consolidating the existing international drug control treaties into one instrum ent began in 
1948, but it was 1961 before an acceptable third draft was ready lo be presented for discussion at a 
plenipotentiary conference.1501 The conference began in New York on 24 January 1961, and was aliendtxi by 
73 countries, each “with an agenda based on its own dom estic priorities.” !5 11

W illiam B. McAllister has divided the participating states in to  five distinct categories based on their drug 
control stance and objectives.

Tlie three current conventions

• Organic states group: As producers o f the organic raw materials for most of the global drug supply, 
these countries had been the traditional focus of international drug control efforts. They were open to socio­
cultural drug use, having lived with it for centuries. While InJia, Turkey, Pakistan and Burma took the lead, 
the group also included the coca-producing stales o f Indonesia and the Andean region of South  America, the 
opium- and cannabis-producing countries of South and Southeast Asia, and the cannabis producing slates in 
the Horn o f Africa. I hey favoured weak controls because existing restrictions on production and export had 
directly affected large segments of their domestic population and industry . They supported national control 
efforts based on local conditions and were wary of strong international control bodies under the UN 
Although essentially powerless lo fight the prohibition philosophy directly, they effectively forced a 
com prom ise by working together to dilute the treaty language with exceptions, loopholes and deferrals.
They also sought development aid to compensate for losses caused by strict controls.

• Manufacturing states group: This group included primarily Western industrialized nations, the key 
players being the U .S., Britain, Canada, Switzerland, the Netherlands, West Germany and Japan. Having no 
cultural affinity for organic drug use and being faced with the effects that drug abuse was having on their 
citizens, they advocated very stringent controls on the production o f organic raw materials and on illicit 
trafficking. As the principal manufacturers o f synthetic psychotropics, and backed by a determined industry 
lobby, they forcefully opposed undue restrictions on medical research or the production and distribution of 
manufactured drugs. They favoured strong supranational control bodies as long as they continued to exercise 
de facto control over such bodies. Their strategy was essentially to  "shift as much o f the regulatory burden 
as possible to the raw-material-producing stales w hile retaining as much o f their own freedom as possible."

• Strict control group: These were essentially non-producing and non-manufacturing slates w ith no 
direct economic stake in the drug trade. T he key members were France, Sweden. Brazil and Nationalist 
China. M ost o f the states in this group were culturally opposed to drug use and suffered from  abuse 
problem s. They favoured restricting drug use to medical and scientific purposes and were w illing  to sacrifice 
a degree o f  national sovereignty to ensure the effectiveness o f  supranational control bodies. 1 hey were forced 
to moderate their demands in order to secu the widest possible agreement.
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* Weak control group: This group was led by the Soviet Union and often included its allies in Europe. 
Asia and Africa. They considered drug control a purely internal issue and adamantly opposed any intrusion 
on national sovereignty, such as independent inspections. W ith little interest in the drug trade and minimal 
domestic abuse problem s, they refused to give any supranational body excessive power, especially over 
internal decision-m aking.

• Neutral group: This was a diverse group including most o f the African countries. Central America, 
sub-Andean South  America, Luxembourg and the Vatican. They had no strong interest in the issue apart 
from ensuring their own access lo sufficient drug supplies. Som e voted with political blocs, others were 
w illing to trade votes, and others were truly neutral and could go cither way on the control issue depending 
on the persuasive power o f the arguments presented. In general, they supported comprom ise w ith a view to 
obtaining the broadest possible agreement.

The result of all these competing interests was a document that epitom ized com prom ise. The Single 
Convention clearly upheld and expanded existing controls and in its breadth was the most prohibitionist 
document yet concluded, though it was not a: stringent as it might have been It was free o f the costly 
features o f the 1953 Opium Protocol, such as the provision restricting opium  production to the seven 
specified countries. Sharman no longer negotiated for Canada, and Anslinger had p'ayed a m inor rolc m the 
conference owing to conflicts with the U.S. Stale Department. The latter was content with the Convention 
because U.S. influence was assured within the UN supervisory bodies and the prohibitive framework had 
been expanded to include tight controls over coca and cannabis. Since the U.S. originated the idea of the 
Single Convention, walking out o f the conference would have meant losing lace in the UN and given the 
im pression o f weakness vis-a-vis the Soviet Union during a tense Cold War period.|52 |

The principal foundations of the previous treaties remained in place in the Single Convention.1531 Parties 
were still required to subm it estim ates of their drug requirements and statistical returns on the production, 
manufacture, use. consum ption, im port, export, and stockpiling of drugs.|54 | The im port certification 
system  created by the 1925 Geneva Conv ention was maintained. Parties were required lo license all 
manufacturers, traders and distributors, and all transactions involving drugs had to be documented.).>51 The 
Single Convention built on the trend of requiring Parties lo develop increasingly punitive criminal 
legislation. Subject to their constitutional lim itations, Parties were to adopt distinct criminal offences, 
punishable preferably by im prisonm ent, for each of the follow ing drug-related activities in contravcnlio. of 
the Convention: cultivation, production, manufacture, extraction, preparation, possession, offering, olfermg 
for sale, distribution, purchase, sale, delivery on any terms whatsoever, brokerage, dispatch, dispatch in 
transit, transport, importation and exportation .|5b | Furthermore, the granting of extradition was described as 
“dcsirable."| 57 |

The Convention assigned substances to one o f four schedules based on level o f  control. Schedules I and IV 
were the most stringent and covered primarily raw organic materials (opium , coca, cannabis) and their 
derivativ es, such as heroin and cocaine. Schedules II and III were less strict and contained primarily codeide­
based synthetic drugs. At the U .S .'s  insistence, cannabis was placed under the heaviest control regime in the 
Conv ention, Schedule IV. This regime included drugs such as heroin (the W HO considered any medical use 
o f heroin to be "obsolete"). The argument for placing cannabis in th is category was that it was widely 
abused. The W HO later found that cannabis could have medical applications al ter a ll, but the structure vvas 
already in place and no international action has since been taken lo correct this anom aly.

The U.S. vvas pleased with the Single Convention as it broadened control over cultivation of the opium  
poppy, coca bush and cannabis plant, though the measures were not as stringent as the ones Anslinger had 
negotiated in the 1953 O pium  Pro tocol.|58 | A rticles 23 and 2-4 o f  the Convention set up national opium  
monopolies and put very strict lim itations on international trade in opium .
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Article 49 o f the Convention required Parties to  completely elim inate all quasi-medical use of op iu m ,|5 9 | 
opium  sm oking, coca leaf chewing, and non-medical cannabis use within 25 years of the com ing into force 
o f the Convention All production or manufacture of these drugs was also  to Ik  eradicated within the same 
period. Only Parties for which such uses were “traditional" could take advantage of delayed im plem entation; 
for others, prohibition was immediate. Since the im plementation period ended in 1989, these practices are 
today fully prohibited, and the drugs may be used only for regulated medical and scientific purposes.

Apart from consolidating the previous treaties and expanding control provisions. Ihe Single Convention 
also stream lined tlic UN’s drug-related supervisory bodies The PCOB and the DSB were merged in a new 
body, the International Narcotics Control Board (1NCB), responsible for monitoring application of the 
Convention and administering the system o f estim ates and statistical returns submitted annually by 
Parties.|60 | T he INCB was to  have eleven members, three nominated by the W HO and eight b> Parties lo 
the C onvention and UN members. The manufacturing lobby’s effectiveness in the negotiations was evident 
in the know ledge requirement for WHO nominees: "medical, pharmacological or pharmaceutical 
experience. " |6 I  I The INCB was given a limited power of embargo: it could recommend that Parties stop 
international drug trade with any Party that failed lo comply with the provisions of the Convention./ (>2/

The Convention's emphasis on prohibition was reflected in the minit . attention paid to drug abuse 
problems. Only Article .18 touched on the social (demand) side of the dr g problem by requiring Parties 
to "give special attention to the provision of facilities for the medical treatment, care and rehabilitation 
of drug addicts. " Furtherm ore, it was considered "desirable” thal Parties “establish adequate facilities for the 
effective treatment o f drug addicts,” but only if the country had "a serious problem of drug addiction and 
its economic resources {wouldJ permit." I'hc inadequate recognition o f  demand/harm reduction approaches, 
such as prevention through education, has been one o f the key criticism s of both the Single Convention and 
international drug control treaties in general.|63 |

The Single C onvention effectively consolidated several decades' worth of assorted drug control machinery 
into one key document administered by one principal body, the United Nations.

C onven tion  on  P sychotrop ic  S ubstances

In the 1960s, follow ing the signing of the Single C onvention, drug use and abuse exploded around the 
world, especially in developed Western na tio ns.|64 | T he increase was particularly evident in the pervasive 
use and availability o f sy nthetic psy chotropic substances developed since the Second World War. such as 
am phetam ines, barbiturates and LSD. Most o f  these drugs were not subject to international control, and 
because national system s o f regulation differed widely, trafficking and sm uggling flourished.!6 5 1

Throughout the 1960s. the CND and the W HO debated the issue of control o f psychotropic drugs at regular 
meetings and made various recom mendations to member states concerning the national control o f particular 
substances, including stim ulan ts, sedatives and LSD. In January 1970, the C N D  discussed a draft treaty 
prepared by the UN D ivision o f  Narcotic D rugs on the international control o f  psychotropic drugs. 
Following som e modifications by the CND, this document became the basis for negotiations at a 
plenipotentiary conference convened in V ienna on 11 July 1971; this conference produced the Psycholropics 
Convention. |6 6 |

The 1961 S ingle Convention h;td been used as a template for the drall Psycholropics Convention, and 
many o f  the form er’s features are found in the latter: CND/INCB adm inistrative authority, schedules 
establishing different levels o f  control for different drugs, mandatory transaction documentation and 
licensing, an im port/export control system , illicit trafficking provisions and criminal sanctions. Though 
superficially quite sim ilar, the two C onventions are in fact extrem ely different. The Psycholropics 
Convention im poses much weaker controls. The reason for th is becomes apparent when the positions o f the 
negotiating stakeholders are examined and selected parts o f  the two treaties are carefully com pared.|67| The 
overwhelming influence of the m ultinational pharmaceutical industry on the Psycholropics Convention was 
particularly obv io u s.|6 8 |
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In contrast to  the five negotiating groups identified by M cAllister for the Single C onvention, there were 
only two d istinct blocs w ith conflicting positions at the Vienna conference. One group included mostly 
developed nations w ith powerful pharmaceutical industries and active psychotropics markets; th is  was 
essentially the “manufacturing group." The other group consisted of developing states, supported by the 
socialist countries, with few psychotropic manufacturing facilities; this was lo  a large extent the "organic 
group." At the 1971 negotiations, however, the positions of the two groups were completely reversed. The 
manufacturing group adopted the traditional arguments of the organic group: weak controls, national as 
opposed to international controls, and national sovereignty taking precedence over any supranational UN 
body. The rationale for these positions was that slrw ' vntrols would be difficult lo enforce and would cause 
financial loss. The organic group, on the other hand, pushed hard for strict controls sim ilar to those it had 
been forced lo accept in the Single C onvention.|69 |

A com parison of the Preambles of the two C onventions is revealing. A lthough the Preamble is not legally 
binding, it encapsulates the spirit of the instrument. In the Single C onvention, addiction is described as "a 
serious evil for the individual ...fraught with social and economic danger to mankind. " It is rceogni/ed, 
however, that "the medical use of narcotic drugs continues to he indispensable for the relief of pain and 
suffering and that adequate provision must be made to ensure the availability of narcotic drugs for such 
purposes." By contrast, the Psycholropics Convention makes no mention o f the "serious ev il” of 
"addiction," but rather notes “with concern the public health and social problems resulting from the abuse 
of certain psychotropic substances." As w ell, it is recognized that "the use of psychotropic substances for 
medical and : r'iei tiftc purposes is indispensable and that their availability for such purposes should not 
Ire unduly restricted. ” The overall tone of the Psychotropics C onvention Preamble is less harsh, and it 
im plies that "abuse of cerium," not all, psychotropics, is not as serious a problem us "addiction to 
narcotic drugs" in general

The approach to categorizing drugs by means of schedules with varying levels of control also differed 
between the two Conventions. In the 1961 Single C onvention negotiations, when the placem ent of a drug 
in a particular schedule was disputed, the drug alm ost alway s ended up in a schedule not favoured by the 
organic group -  for exam ple, the placement o f  cannabis in Schedule IV. The manufacturing group 's 
insistence on this classification method was based on the idea that narcotic drugs should be considered 
hazardous until proven otherwise. This reasoning did not apply, however, when U.S. econom ic interests 
were at stake. In 1971, the U .S. delegation argued forcefully and often successfully that organic raw 
materials should be assigned to the strictest schedules, while their manufactured derivatives should be placed 
in the weaker schedules.

The Psychotropics C onvention also contains four schedules o f  control, but they arc substantially different 
in nature and organization from  those ol the Single Convention. For exam ple, the m ost stringent schedule 
in the S ingle Convention is Schedule IV ,|70 | which is equivalent to Schedule l |7 | | in the Psycholropics 
C onvention. In both cases, the drugs included may be used only by authorized persons in government- 
operated medical or scientific institutions, and their manufacture, im port and export are strictly controlled. 
The weakest schedule in the Psycholropics C onvention is Schedule IV. which contains tranquilizers. Some 
manufacturing states tried to elim inate Schedule IV by arguing that such drugs were sufficiently regulated 
by national controls and that international control was therefore unnecessary. In the end. Schedule IV was 
retained, albeit with a much shorter list o f drugs. However, the principle on which drugs were classified was 
completely reversed, in particular by the U .S.: "unless there was substantial proof thal a substance was 
harmful, it should remain uncontrolled. Mj7 2 |

Another key difference between the two Conventions is revealed by a close comparison of the schedules. 
Previous treaties, including the Single Convention, not only covered the base substances but also extended 
control to include their salts, esters, ethers and isomers, i.e., their derivatives. In contrast, derivatives 
were completely absent from the schedules o f  the Psycholropics C onvention. A s a result, every substance 
to he covered under the treaty regime must he specified by name. In practical terms, thal is im possible 
because new derivatives are constantly being produced, and they com prise 95 per cent o f the substances 
developed by pharmaceutical firm s. If a general reference to derivatives had been included, new substances 
would have been covered autom atically. T h is  om ission was apparently the result o f a deal made between
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political representatives when tlic technical experts were not present; the derivatives had to be sacrificed in 
order to get the  manufacturing stales to  sign the treaty . |7 3 |

The system  o f  estim ates set out in Article 19 of the Single Convention requires Parlies to report annually 
to the INCB how  much of each controlled substance they will need for the next year. This system is one of 
the pillars o f the international drug control regime and dates hack to the second Geneva conference, which 
led to the 1925 International Opium Convention. It was completely excluded from the Psychotropics 
Convention. A s M cAllister has pointed out. "It/his omission was clearly in the interests of the 
manufacturing stales, because without estimates of need it is impossible to calculate whether more of a 
substance than can legitimately be put to use is being fabricated. " |~ 4 | This allowed multinationals to 
manufacture unlimited quantities of psychotropic substances without being constrained by annual 
production limits based on licit need.

These omissions-derivativcs and estimatcs-werc largely corrected during the 1970s and 1980s through 
quiet recourse to customary international law by the DND and the INCB. The latter asked Parlies to 
submit psychotropics information and statistics not required by the Convention. The initial positive 
responses from various organic group stales were then used to persuade others lo follow suit. Similarly, 
the CND and the WHO simply announced that derivatives would be included in the schedules. Some 
governments complied and others were eventually forced by international pressure to do likewise.

Articli 3 of the Single Convention gives the WHO the key role in determining whether, on ihe basis of a 
medical or scientific analysis, a new drug should be added to a schedule and thus placed under 
international control. The WHO's recommendation is submitted to the CND. which makes the final 
decision. However, any Party may appeal the CND's decision to ECOSOC within 90 days. ECOSOC's 
decision is final. While a decision is being appealed, the CND may still require Parties lo place control 
measures on the substance in question.

Under the Psychotropics Convention, the WHO continues to make recommendations based on medical 
and scientific criteria. However, Article 2(5) exp." tly directs the CND to bear in mind "the economic, 
social, legal, administrative and other factors it may consider relevant" in com ing to  its decision. 
Furthermore. Article 17(2) states that the C N D 's decision is subject to approval by a two-thirds majority of 
CND m em bers.|75 | The C N D 's decision may still he appealed to ECOSOC. and Parties have up lo ISO 
days to  do so. In addition. EC O SO C ’s decision is not necessarily final; there is the possibility of continual 
appeals. Lastly, while a decision is being appealed, Article 2(7) allows a Party to  lake "exceptional action" 
and exempt itself from certain control measures ordered by the CND pending the outcom e of the appeal The 
cumulative effect o f all o f these additions to the Psycholropics C onvention is that it can he much harder for 
the W HO to bring a new psychotropic drug w ithin the control system  than to add a new narcotic drug to the 
S ingle Convention.

The criteria for placing a new drug under control also differ between the two Conv entions. According to 
Article 3 o f the Single C onvention, a narcotic drug w ill com e w ithin the control regime if it is "liable to 
similar abuse an I productive of similar ill effects as the drugs" in the relevant schedule The prerequisites 
under Article 2(4) of the Psycholropics Convention are significuntly m ore stringent. The WHO must find:

(a) that the substance has the capacity lo produce

(i) ( D a  state o f dependence, ami

(2) central nervous system  stim ulation or depression, resulting in hallucinatk. or 
disturbances in motor function or thinking or behaviour or perception or mood, or

(ii) sim ilar abuse and sim ilar ill effects as a substance in Schedule I, II, III or IV, and

that there is sufficient evidence that the substance is being or is likely to be abused so as to constitute a
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public health and social problem warranting the placing o f the substance under international control.

Taking the lead for the manufacturing group on this point, the U .S. and Britain were the most adamant 
about including such highly restrictive criteria.|76 |

The Psychotropics Convention is far ahead of the Single C onvention 's superficial attem pt to address the 
demand side o f drug problems (Article 38 described above). A rticle 20 of the 1971 treaty is a milestone in 
that it introduced the concepts of public education and abuse prevention into the legal infrastructure of 
international drug control. In particular, it enjoins Parties to "take all practical measures for the 
prevention of abuse of psychotropic substances and for the early identification, treatment, education, 
after-care, rehabilitation and social reintegration of the persons involved, and / to] coordinate their 
efforts to these ends. ” Parlies are also required to prom ote "as far as possible" the training of personnel lo 
carry out these tasks and encouraged to further the study and public awareness o f etiological issues related to 
abuse. A lthough these provisions leave plenty of room for countries to avoid taking measures, they are a 
definite im provem ent over the Single Convention.

The penal provisions in Article 22 o f the Psycholropics Convention allow states to use treatment, 
education, after-care, rehabilitation and social reintegration instead of just conviction or punishm ent in 
dealing w ith abusers who com m it offences under the Convention. W hile the acknowledgement o f treatment 
and rehabilitation is an improvement over previous strictly penal provisions, such measures arc intended as 
a supplement to  im prisonment rather than as an ulicrnaiivc.|77 |

On the w hole, the 1971 negotiations resulted in a treaty that was significantly weaker than the Single 
Convention. Furtherm ore, any possibility of revisiting the provisions o f  the Psychotropics Convention 
was not realistic in the early 1970s. as a new chapter in the U .S. "war on drugs" was bcginn ing .|78 |

Protocol am end in g  the  S ingle C onven tion  on  N arcotic D rugs, 1961

In the early 1970s. U .S. President Richard Nixon officially declared "war on drugs" in response to the 
massive drug abuse in the U.S. and the social damage it was causing. This announcem ent had global 
repercussioi.s.|79|

In 1971, as part o f the Nixon adm inistration 's international anti-narcotics cam paign, U .S. officials 
suggested creating a governm ent funded, UN-administered fund to com bat drug abuse.|X()| The United 
Nations Fund for Drug Abuse Control (U NFDAC) was launched in 1971 w ith an initial S2 m illion 
donation from the U.S. Other gov ernments were reluctant to contribute because of the m otives behind the 
Fund. This reluctance was well founded as UNFDAC essentially became a U.S. tool. I he emphasis was on 
law enforcement and crop substitution rather than abuse and demand-oriented strategies. M oney went 
primarily to projects thal involved U.S. allies and focused on countries where the U.S. had been unable to  
stop opium  production.|X11

The Fund was also sharply criticized for succumbing to the inefficiency ol the U N ’s bureaucratic 
machinery: "A large proportion of the money allocated to the Fund's various programs is in fact spent on 
supporting an ever-expanding bureaucracy to administer the programs. Indeed nuiny of the Programs 
appear to serve no purpose other than to provide occupation for the enlarged secretariats. |821 It was 
also argued that the UNFDAC should be transferred from the drug control bodies under ECOSOC to the 
United Nations Development Program, which wav better able to assess the development and aid needs of 
recipient countries./8J /

Another key initiative of the Nixon administration was to strengthen the Single Convention. As a result 
of hea\y U.S. lobbying, a UN plenipotentiary conference was convened in March 1972 to amend the 
Convention !8-11 What came out of the conference was the Single Convention Protocol. The mam goal of
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the amendments was to expand the INCH s role in controlling licit and illicit opium production and illicit 
drug trafficking in general. The U.S wanted to revive certain aspects of the 1953 Opium Protocol by 
attempting to reduce licit opium production. However, in 1972. licit production was just meeting licit 
demand, and few countries were willing to risk a global shortage of opium for medical use./85/ 
Consequently, the U.S. proposals were significantly diluted.

The backbone of the Single Convention Protocol consists of provisions that enhance the INCB's powers, 
especially in relation to illicit trafficking. In Article 2 of the Single Convention, the definition of the 
INCB’s functions now includes an explicit reference to the prevention of "illicit cultivation, production 
and manufacture of, and illicit trafficking tn and use of. drugs." Article 35 encourages Parties to supply 
the INCB and the CND with inform ation on the illicit drug activity in their territory; as w ell, the INCH is 
empowered to advise Parties on their efforts to reduce illicit drug trafficking. W hen Parties conclude 
extradition treaties w ith one another, such agreements arc now deemed to autom atically include the drug- 
related offences set out in the Single Convention, including trafficking.|86| Article 22(2) o f  the 
Psycholropics Convention says only that it is ‘'desirable’' that such offences be made extraditable.

The Protocol amended the Single C onvention’s abuse prevention provisions to bring them  into line with 
Article 20 o f the Psy chotropics C onvention .|87 | The amended Single Convention also echoes the 
Psycholropics Convention by now allowing countries to use "treatment, education, after-care, 
rehabilitation and social reintegration" cither is an alternative to or in addition to conviction or 
punislim cnt.|88 |

Although not as stringent as originally intended by the U .S .. the Single Convention Protocol continued 
the prohibitive tradition of the international drug control regime, especially against op ium , and stepped up 
the war on illicit trafficking.

C onven tion  a g a in s t Illicit Traffic in N arcotic D rugs a n d  Psychotrop ic  S u b stan ces

Numerous national and regional drug control initiatives were launched in the 1970s und I980.s.|89 | In 
Europe, the Co-operation G roup lo C om bat Drug Abuse and Illicit I rafficking in Drugs, also known us the 
"Pom pidou G roup," was created to facilitate discussions between countries. In addition, the Heads o f 
National Law Enforcement Agencies (HONLEA) met regionally - in Asia and the Pacific in the 1970s. and 
in Alrica. Latin America and Europe in the 1980s - to improve police and custom s drug enforcement 
cooperation. INTERPOL expanded its operations and became "an important clearinghouse for information 
and a sponsor of local, regional, and global drug enforcement m eetings." |90 |

M eanwhile, concerns arose w ithin the UN and am ong its main control-oriented m em bers that the anti 
trafficking efforts o f the international drug control system  were being com prom ised by the fact that certain 
nations were not Parties to the Conventions or did not have domestic law enforcement system s capable of 
pro|>erly com bating illicit trafficking.|911 In 1984. he UN General Assembly adopted resolution 39/141. 
w hich called on LCO SO C to  instruct the CND lo prepare "as a matter o f priority" a draft convention 
considering "the various aspects of tlic problem [of illicit drug trafficking] as a whole and. in particular, 
those not envisaged in existing international instruments." Thus, the goal was to add an additional, 
trafficking-specific layer to the drug control system  to complem ent the two existing Conventions.

The draft treaty was finalized at the 1987 UN Conference on Drug Abuse and Illicit Trafficking. Also al tins 
Conference, a C om prehensive M ultidisciplinary O utline uf Future A ctivities in Drug A buse C ontrol|92] 
(CM O) was adopted to encourage states to lulfil their existing treaty obligations. T he C M O  focused on four 
ureas: ( I ) prevention and reduction of illicit demand; (2) control of supply; (3) suppression o f illicit 
trafficking; and (4) treatment and rehabilitation. Many of the objectives described in the C M O  were reflected 
in the draft treaty. Between 25 November and 20 December 1988, representatives ol 106 stales met in 
Vienna to negotiate a final text. The result was the Trafficking Convention.

The Trafficking C onvention is essentially an instrum ent o f international crim inal law. Its aim  is to
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harmonize crim inal legislation and enforcement activities worldwide with a view to curbing illicit drug 
trafficking through criminalization and punishm ent. Under tne Convention, Parties arc required to enact and 
im plement very specific criminal laws aimed al suppressing illicit trafficking. These laws relate to  such 
aspects o f the problem as money laundering, confiscation o f assets, extradition, mutual legal assistance, 
illicit cu ltivation, and trade in chem icals, materials and equipment used in the manufacture of controlled 
substances. A s w ith the other two Conventions, the CND and the JNCB are charged with adm inistration o f 
the Convention. Furthermore, for m inor offences, the Trafficking Convention allows demand-side measures 
lo be use. ".s an alternative to conviction or pun ishm ent.|93 |

The Preamble describes illicit trafficking as "an international criminal activity' and points out the "links 
between illicit traffic and other related organized criminal activities which undermine the legitimate 
economies and threaten the stability, security and sovereignty of States." It also stresses "the im/  or lance 
of strengthening and enhancing effective legal means for international co-operation in criminal matters 
for suppressing the international criminal activities of illicit traffic."  Even the single reference in the 
Preamble to demand-side issues is couched in terms specific to criminal law: “Desiring to eliminate the 
root causes of the problem of abuse of narcotic drugs and psychotropic substances, including the illicit 
demand for such drugs and substances and the enormous profits derived from illicit traffic" (em phasis 
added). The im plication is thal drug users also are to be considered criminals. The Preamble clearly reflects 
its prohibitionist roots, even explicitly reaffirming "the guiding principles of existing treaties in the field 
of narcotic drugs and psychotropic substances and the system of control which they embody."

Accordingly, the cornerstone o f the Trafficking Conv ention is A rticle 3: “Offences and Sanctions." Here the 
treaty breaks new ground by requiring that Parties “ legislate as necessary to establish a modem code of 
criminal offences relating lo the various aspects o f illicit trafficking and lo ensure that such illicit activilies 
are dealt w ith as serious offences by each Stale’s judiciary and prosecutorial au thorities." |44 | The mandatory 
offences, set ou t in Article 3(1). include the following:

The production, manufacture, distribution or sale of any narcotic drug or psychotropic substance in 
violation of the provisions of the Single Convention or the Psychotropics Convention;

• The cultivation o f  the opium  poppy, coca bush o r cannabis plant in violation of the above 
Conventions;

• The possession or purchase o f any narcotic drug or psychotropic substance for the purpose o f i'lic it 
trafficking;

• The manufacture, transport o r distribution of materials, equipm ent and substances for the purpose of 
illicit cultivation, production or manufacture o f  narcotic drugs or psychotropic substances;

• The organization, management or financing o f  any o f the above offences.1^5)

Furthermore. Article 3(2) of the Trafficking C onvention requires each Party, subject to its constitutional 
principles and the fundamental principles o f its legal system , to establish criminal offences for the 
possession, purchase or cultivation o f drugs for personal consum ption.

Some leeway?

0
Three points bear making concerning the substance of the current conventions.
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The first has to  do w ith the absence of definitions. The terms drugs, narcotics and psychotropics arc not 
defined in any way except as lists of products included in schedules. It follows that any natural o r synthetic 
substance on the list o f  narcotics is. for the purposes of international law, a narcotic, and that a 
psychotropic is defined in international law by its inclusion in the list o f psychotropics.19 6 1 The only thing 
thal the 1961 Convention tells as about the substances to w hich it applies is that they can be abused. The 
19*71 Psycholropics Convention, which, as noted earlier, reversed the roles in that the synthetic drug 
producing countries wanted narrower criteria, indicates that the substances concerned may cause dependence 
or central nervous system  stim ulation or depression and may give rise to such abuse as lo "constitute a 
public health <roblem or a social problem thal warrants international control."

The second point, follow ing from the first, relates to the arbitrary nature o f the classifications. While 
cannabis is included, along with heroin and cocaine, in Schedules I and IV of the 1961 Conven ion, which 
cany the m ost stringent controls, it is not even mentioned name in the 1971 Convention, though THC 
s listed as a Schedule I psychotropic along with mescaline. LSD and so on. The only apparent criterion is 

medical and scientific use. which explains why barbiturates are in Schedule III o f the 1971 Convention and 
therefore subject lo less stringent controls than natural hallucinogens. These classifications arc not just 
arbitrary, but also inconsistent with the substances' pharmacological classifications and their danger to 
society.

Third, if there was so much concern about public health based on how dangerous "drugs" are. one has to 
wonder why tobacco and alcohol are not on the list o f controlled substances

We conclude from these observations that the international regime for the control of psychoactive 
substances, beyond any moral or even racist roots il may initially have had, is f irs t a n d  forem ost a system 
tha t reflects the  geopolitics o f  N orth-Soutl. re la tions in th e  20 th  century Indeed, the strictest controls 
were placed on organic substances - Ihe coca bush, the poppy and the cannabis plant - which are often part 
of : ic ancestral traditions of the countries where these plants originate, whereas the North's cultural 
products, tobacco and alcohol, were ignored and the sy dhctic substances produced by the N orth’s 
pharmaceutical industry were subject to regulation rather than prohibition. It is in this context that the 
demand made by M exico, on behalf of a group of Latin American countries, during the negotiations leading 
up to the 1988 Convention, that their use be banned must be understood. Il was a demand that restored the 
balance to a degree, as the countries of the South had been forced to bear the full brunt of the controls and 
their effects on th e ir  ow n people since the inception of drug prohibition. The result may be unfortunate, 
since it reinforces a prohibitionist regime thal history has show n to be a failure, but il may have been the 
only way, given the mood of the major Western powers, lo demonstrate the irrationality of the entire 
system in the longer term. In any case, it is a short step from there to questioning the legitimacy of 
instruments that help lo it aintain the North-South disparity yet fail miserably to reduce drug supply and 
demand.

Pulling aside such questions o f substance, we w ill now exam ine how much leeway countries have w ithin 
the current conventions to adopt less prohibitionist policies.

Several states have adjusted their criminal enforcement systems to  allow de facto possession ol small 
amounts of certain soft drugs, such as cannabis and its derivatives, for personal consum ption while 
remaining w ithin the legal bounds of the C onventions.|V 7| Although the C onventions do not permit 
legalization or even decriminalization o f possession, those countries have circumvented the lim itations by 
criminalizing possession, as required by the treaties, but not strictly enforcing the legislation, or they have 
effectively "depenalized" the offences by exem pting them from punishm ent.|9X |

According to som e observers, such approaches clearly violate the spirit o f the C onventions, especially the 
Trafficking Convention, which seems to use the term "trafficking" very broadly lo include demand-side 
activities w ithin a supply-oriented control regime. Yet there is a legal basis lo r these “softer” approaches 
because the treaties do not explicitly forbid them.

The hard-nosed criminal law approach adopted by the international drug control system  has drawn criticism 
from human rights activists. Som e maintain that the im prisonm ent penalties are excessive lor solt-drug
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offences such as possession of a sm all am ount of cannabis for personal consum ption.|99 | It is argued that 
im prisonm ent in such circum stances is disproportionate to the offence and therefore violates the inherent 
dignity of persons, the right to be free from cruel and degrading punishm ent, and the right to  liberty, as set 
out in such instrum ents as the Universal Declaration of Human Rights, the International Covenant on 
Civil and Political Rights, and the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment.\ I00 | It has also been argued that drug use is a human right and should be 
recognized as such in the Universal Declaration of Human Rights.| 10 11

The Trafficking C onvention is the only one of the three C onventions that mentions human rights. Article 
14(2) o f  the Trafficking Convention explicitly requires Parties "to respect fundamental human rights" when 
they take measures lo prevent and eradicate the illicit cultivation o f plants containing narcotic or 
psychotropic substances, such as opium , cannabis and coca. The same provision also requires stales to take 
into account traditional licit uses, where there is historical evidence o f  such use, and protection of the 
environm ent.

There arc three factors that provide states, including Canada, with som e leeway. The first is the fact that the 
conventions recognize the primacy of national legal system s. Indeed, the international drug agreements have 
no direct application in national law. To make them enforceable w ithin its territory , the state must enact a 
law; in (.'anada, that law is the Controlled Drugs and Substances Act. Specifically , the conventions 
variously state that the proposed penalties are to be imposed "subject to |the Parties’ 1 constitutional 
provisions” o r "having due regard to their constitutional, legal and administrative systems." In Canada, 
the provisions o f  the Canadian Charter of Rights and Freedoms and the interpretations given to them by 
the Suprem e Court are the framework for interpreting the international conventions on drugs.

Hie second, slightly more technical point suggests thal sanctions for possession apply only to possession 
for the purposes o f  trafficking, especially in view o f this p rovision 's position between two articles on 
trafficking and o f its earlier wording.11021 Failing to punish people for possession for personal use would 
not be. strictly speaking, prohibited. That is the legal opinion of an expert asked bv Switzerland's Federal 
Office o f Public Health to  com m ent on its draft legislation to legalize cannabis; (Translation | "The  
statute's general depenalization of the consumption and small-scale cultivation of cannabis would be 
compatible with the conventions. "| I0 3 | With regard to cannabis trade and supply, the author writes: 
/Translation] "Even though regulating cannabis trade with a licensing system does not appear to be out 
of the question, some practical problems remain, partly because of the control mechanisms required bv 
the 1961 Convention, and partly because the international community interprets the 1988 Convention as 
an obligation to punish the buying and selling of cannabis. I04 |

T h e  th ir d  fa c to r  is th a t the  con ven tio n s im p o se  m o ra l o b lig a tio n s  on  s ta tes  a n d  n o t le g a l o b lig a tio n s , 
m u ch  less p e n a ltie s  o r  sa n c tio n s  f o r  v io la tin g  th em , a n d  th a t th e y  a ls o  inc lu de  rev iew  o r  am en d m en t 
m ech a n ism s.

CONCLUSIONS

As w e h a ve  seen  in C h a p te r s  5, 6 a n d  7, c a n n a b is  is w id e ly  u s e d  in  every  p a r t  o f  th e  w o r ld , docs n o t have  
the  h a r m fu l e ffec ts  a s c r ib e d  to it. a n d  p o se s  li t t le  r isk  to  p u b lic  h e a lth . C o n seq u en tly , it in  no  w ay  
d ese rve s  to be in c lu d e d  in the  co n ven tio n  sch ed u les  th a l l i s t  w h a t a re  su p p o se d  to b e  the m o s t d a n g ero u s  
d r u g s . C a n n a b is  even  h a s  th e ra p eu tic  uses reco g n ized  b y  C a n a d ia n  c o u r ts . F o r  the  a b o ve  reason s, we 
recommend that Canada notify the international community of its intent to seek the declassification 
of cannabis as part of a public health approach that would include stringent monitoring and

32



evaluation

Conclusions of Chapter 19

>  The series of international agreements concluded since 1912 have failed to achieve their 
ostensible aim of reducing the supply of drugs.

> The international conventions constitute a two-tier system that regulates the synthetic 
substances produced by the North and prohibits the organic substances produced by the South, while 
ignoring the real danger which those substances represent to public health.

>  When cannabis was included in the international conventions in 1925, there was no
knowledge of its effects.

> The international classifications of drugs are arbitrary and do not reflect the level of danger 
those substances represent lo health or to society.

'f Canada should inform the international community of the C' nclusions oj our report and
officially request the declassification of cannabis and its derivatives.
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