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Summary SB 86 (Liability of State and Municipalities for Attorney Fees)

Since territorial days, Alaska has had a statutory policy of requiring a Iosir|1_?]party
in most civil cases to pay . portion of the prevailingjjarty’s attorne%/ feesTHJoon
after statehood, this policy was embodied in CiyiLRule 82, which the Supreme
Court adopted under a legislative dele%ation. In most cases, the prevailing party
receives a partial fee award, no more than 20 percent of a money judgment or 30
percent of actual fees in a non-monetary case.

SB 86 addresses the use of state or municipal funds to subsidize certain types of
litigation through awards of attorney Tees-to-prevailing parties that are higher than
theTpartial awards that are the norm in Alaska. The legislation would limit these
enhanced awards to instances in whicn the legislature has made a policy judgment
to provide for them by statute.

Enhanced fee awards against state and municipal governments—the amount over
'normal partial compensation—represents a significant impact on the state fisc and,
on amore irregular basis, on local government treasuries - Ordinarily, the basis for
these enhanced fee awards has been the judicially-created public interest litigant
policy, where selected litigants suin? to advance ends deemed by the court to reflect
strong public policies are granted full fees as a subsidy from *he state treasury.

For the state alone, over last 10 years that impact averages almost S600,000 per
year above normal “partial”” compersation

SB 86 creates a new provision in the chapter oftitle 9 devoted to immunities.

It relies on the legislature’s constitutional authorities to requlate suits against the
state and to confer immunities on the state and municipalities, as well as on the
doctrine t f sovereign immunity.

It sets lin.its on liability are similar to the limits that courts have found for years to
represent fair partial compensation to a prevailing party.

These limits do not apply to condemnation proceedings or in othrr instances where
the legislature has provided for enhanced fee awards by statute.

There is also an exception allowing courts to enhance attomeysfees as a sanction
for misconduct by a party or their counsel.

SB 86 asserts legislative control over state expenditures, based on policy priorities
determined by the legislature.

Prepared by: Alaska Department of Law, February 8, 2005
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January 27, 2005

The Honorable Ben Stevens
President of the Sena
Alaska State Legislature
State Capitol, Room 111
Juneau, AK 99801-1182

Dear President Stevens:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I'am
transmitting a bill to, as a matter of sovereign immunity, limit the award of
attorney’s fees against the state and municipalities.

Since territorial days, Alaska has had a statutory policy of requiring the losing
party in most litigation to pay a portion of the prevailing party’s attorney fees. In
recent years, this policy has been embodied primarily in Alaska Rule of Civil
Procedure 82, which the Alaska Supreme Court adopted in response to a legislative
delegation, made immediately following statehood, in AS 09.60.010. In most cases,
the prevailing party receives a partial fee award, equal to no more than 20 percent of
a money judgment or 20 percent of actual fees in a non-monetary case.

In cases brought against state or local governments, departures from the
general rule of partial fee reimbursement have occurred with some regularity, with
the governmental party required to reimburse all of the prevailing party’s fees.
Ordinarily, the basis for these enhanced fee awards has been the judicially created
public interest litigant policy, wherein selected litigants bringing suits to advance
ends deemed by the court to reflect strong public policies are granted full fees as a
subsidy from the state treasury. The cost of this subsidy has been significant to the
state in all recent fiscal years and, on a more irregular basis, has been significant to
the municipalities targeted by suet lawsuits.

There are instances where a legislative policy sufficiently SUﬁpOHS full
attorney fee awards and the legislature has chosen to provide for them by statute.
Full reimbursement is also important for eminent domain ﬁroceedings. Beyond
these contexts, the Legislature has not identified a policy that would support a
direct public subsidy to private litigants that goes beyond the traditional norm of
partial fee awards. To ensure that public money is not disbursed as a subsidy to
these litigants without an appropriate legislative authorization, this bill v/oul
provide, as a matter of sovereign immunity, that the state or a municipality would
not be liable for an attorney fee award in excess of certain percentages of a money
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judgment or, ifa money judgment is not recovered, certain percentages of the
reasonable actual attorney fees the prevaiing party incurred in litigating the issues
upon which the party prevailed. This would prevent enhanced fee awards against
the state or municipalities that arc not authorized by statute, but leave those
governments open to the standard partial fee awards called for in the Civil Rule 82

fee schedule.

Section 1 of the hill describes the purposes of the Legislation. It notes the
fiscal impact of enhanced fee awards, and specir cally relies on the legislature’
constitutional authorities in regulating this area. Section 1 states clearly that this
bill, if enacted into law, would neither preclude nor repeal specific statutes
authorizing the award of costs or lets in particular situations.

Section 2 of the bill would create a new provision in the chapter of AS 09
devoted to immunities. It provides that for civil actions or ai)peals in which a money
judgment is recovered, the state and municipalities are not liable to pay more than
20 percent of the monev judgment. In civil actions in which no money;udgment IS
recovered, the liability of the state and municipalities for attorney fees for cases that
go to trial is apped at 30 percent of the reasonable actual attorney fees that were
necessarily incurred in litigating issues on which the part% prevailed, and 20
percent for cases that do not go to trial. For appeals in which no money judgment is
recovered, the liability of the state and munic’palities for attorney fee® is capped at
20 percent of reasonable actual attorney fees that were necessarily incurred in
litigating issues on which the party prevailed. These limits on liability are very
similar to the limits that courts have found for years to represent fair partial
compensation to a prevailing party. These limitations do not apply if the statutes
provide differently, if the courts determine it is appropriate to award attorney fees as
a sanction for misconduct by a party or the party’s counsel, or in cases involving the
condemnation of property' under the power of eminent domain.

~Section 3 of the bill would make the bill, if enacted into law, applicable only to
civil actions or appeals initiated after it lak"s effect,

| urge your prompt consideration and passage of this hill.

Sincerely yours,

Frank H. Murkow’sxi
Governor

Enclosure



Sectional Analysis of SB 86 (Liability of State and Municipalities for Attorney Fees)

SB 86 addresses the use of state or municipal funds to subsidize certain types of litigation
through awards of attorney fees to prevailing parties that are higher than the partial
awards that are the norm in Alaska. The legislation would limit these enhanced awards to
instances where the legislature has made a policy judgment to provide for them by

statute.

Sec. 1. The findings, purpose, and intent section notes the fiscal impact of enhanced fee
awards, and determines that except where provided by specific statute, where needed as a
court sanction, or in the context of an exercise of eminent domain, no public policy
sufficiently supports such awards to justify their fiscal impact. 'rhe section relies on the
legislature’s constitutional authorities to regulate suits against the State and to confer
immunities on the State and municipalities, as well as on the doctrine of sovereign
immunity. Section 1states that this Act neither precludes nor repeals specific statutes
authorizing the uvard of cost, or fees in particular situations.

See. 2. The single substantive provision of the bill creates a new provision in the chapter
uftitle 9 devoted to immunities. It provides that for civil actions or appeals in which a
money judgment is recovered, the state and municipalities are not liable to pay more than
20 percent of the money julgment as an attorney fee award to the adverse party. In civil
act’ons where no money judgment is recovered, the liability of the state and
municipabties for attorney fees for cases that go to trial is capped at 30 percent of the
reasonal le actual fees that were necessarily incurred in litigating issues on which the
party prevailed, and at 20 percent of the same figure for cases that do not go to trial, for
appeals in which no moneyjudgment is recovered, the liability of the state and
municipalities for attorney fees is capped at 20 percent of reasonable actual fees that were
necessarily incurred in litigating issues on which the party prevailed. These limits do not
apply where statutes provide differently, where the courts determine it is appropriate to
award attorney fees as a sanction for misconduct by a party or their counsel, or in cases
involving the condemnation of property under the power of eminent domain.

Sec. 3. The Act will apply only to civil actions or appeals initiated after the Act becomes
effective.

Sec. 4. The Act will take effect immediately.

Prepared by:

Alaska Department of Law
February 4, 2005
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AMENDMFNT OF PROPERTY TAX REFUND COSTS

*>
X‘l14.

VUC ISUMMABY:

\S ' 9.45500 addresses the jurisdiction of the board of equalization. It allows a municipal board of equaliza-
jon to he*r appeals from the determination of the Mi oicipal Assessor. AS 29.45510 provides that the only

g unde for adjustment of assessment are proof of ur equal, excessive, improper, or under valuation based on
1U that are stated in a valid written appeal or proven at the appeal hearing.

*here are two very different types of appeals which find their way to the board of equalization review process.
"Hie traditional, type Is an appeal’ rad on tlx value*"" ofthe property. The other is an appeal asserting that the
troperty, dr some portion of n is ocempl from tax. AS 29.45.200 also allows a taxpayer to appeal the asses-
sor’s determination on an exemption d” rtly *> Superior Court

A valuatioﬂi'appeal generally involves a determination of facts as to whether the valuation procedure applied by
the assessor was sound and whether other similarly situated properties are valued similarly. More often than
unt, the determination of entitlement to an exemption involves not just questions of feet, but also questions of
,a« Interpreting the mandatory and optional exemptions allowed under AS 29.45.030 and AS 29.45.050.
Boards ofeqUE\I}'zation are often not well suited to make interpretations oflaw.

While boatds“of equalization may be well suited to deciding questions of fact, they are rarely trained or well
i pipped to addres* questions of law. As s result boards of equalization may concur with the assessor, effec-
tively passing the legal issue of entitlement to an exemption on to the Superior Court. Other times they may
seth advioe from their municipal attorney. The taxpayer, and the affected municipality are better served if quev

tiocs of law regarding entitlement to exemptions are determined by the Superior Court on an apj, ;al from the
determination of the assessor.

The significance ofthis issue, and the impact of delay in getting finality of review from the Superior Court on
exemption appeals, has resulted in an unintended trap for municipalities. The trap comes from the interrelation-
ship between the timing of Superior Court appeals and the impact of AS 29.45.500.

The Legislature adopted AS 29.45.500 in 1985 as part of the re-write of Title 29. This section has been litigated
in four Supreme Court decisions since 1985. Three of the four decisions focused on the entitlement of a tax-
payer to iL costs incurred in Its efforts to recover taxes paid under protest. All three included fact situations
where die taxpayer had asserted that it was exempt, paid the taxes under protest, brought a separate suit to re-
cover the taxes paid under protest, and consolidated their appeal from the assessor’s determination on an ex-
emption with thp suit to recover the taxes. Some taxpayers in cases of this type

have argued that they are enti**d to their full costs and attorney’s fees even if the

appeals result in-only a nominal reduction in their tax liability. The Alaska Su-

preme Court in each Case has let stand the Superior Court interpretation of AS

29.45.500 allowing the taxpayer to recover all of their costs, including attorneys

fees, forall proceedings both before the board of equalization and in the courts.

COBthy»ed 9P P*EL 12
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This situation puts in mippropniti level of pressure on bomb of equalization which may, in many cases, be com*
posed of lay persons without legal training. It also opens the appeal processt  'use in as attempt to obtain a
windfall at thc-expense of the other taxpayers. At an example, the process can pro  rd as follows: The anessment
is made as of January 1 ofthe tax year. Notices of assessment are sent out in February, and appeal* are dealt with
prior to certification of the tax roll. Tlio tax roll must be certified by June 1st, and taxes rautt be levied by June
Lth. Tax blU ire sent out m July. A party may appeal their valuation or exemption determination to the board of
equalization. This appeal is to be concluded before certification of the tax roll. However, a further appeal to die
Superior Coyyt li rgp}cely to be decided before the June i deadline for certification of the assessment rolL

If the roll is certified including a parcel which is or may be appealed to the Superior Court, the taxpayer will re-
ceive a bill while the appeal is pending. The taxpayer can then pay the tax under protest and bring a suit under AS
29.43 300 to recover the taxes paid under protest, phis tbeir flill costs ana attomoy’s fees. The pendency ofa suit to
recover taxes paid under protest, and all costs and attorneys fees, raise-! the stakes for the municipality if any reduc-
tion in me tax liability results in full recovery of fees.

Arguably, the assessor could omit properties which are under appeal to the Superior Court in order to avoid the
problem, but this option has two flaws. First, the time for appeal to the Superior Court may not have run by the
lime the roil roust bOcertified. Second, if % property owner can delay the duty to pay taxes without p'r.alty by ap-
pealing to the Superior Court, ft may encourage appeals simply to delay the payment obligation.

- K

A more sensiblg approach would preclude a suit to recover taxes paid under protest, and die associated potential
liability for costs trod attorneys fees, until after appeals of die valuation or entitlement to an exemption arc finally
decided. If amunicipality refuses to refund any excess taxes paid after a final adjudication of the amount of the
taxpayer’s liability, then an award of foil costs and attorneys fees would be warranted. However, allowing flill
costs and attorney!) fees where there is an appeal pending imposes an unfair penalty on the municipality. The tax-
payer has little incentive in such a situation to seek resolution of the appeal in a low cost expedient manner because
they would receive full costs and attorneys fees ifthey prevail.

Another potential application of this problem arises if the taxpayer does not appeal, but simply waits and pays un-
der protest and sees to recover the amount paid, alleging that the tax is improper because they are exe ipt In such
asituation the municipality is at a distir.it disadvantage,

The proposed bil] would address these problems by;

L Providing that appeals from the assessor’s determination as to an exemption are directly to the Superior
Court, and not to the board of equalization;

2 Providing that a suit to recover taxes paid under protest, if the protest is based on a dispute as to valuation
or entitlement to an exemption, cannot bo brought until the underlying appeal firom the assessor’s determi-
nation 1*concluded and the municipality fails to refiind any monies due within 30 days;

3. Providing that a taxpayer who is appealing . determination of the assessor
may post a bond with the Court in the anjou.it of the taxes allegedly due in
orderto avoid late payment penalties.

IEGISIATIVEDISTRICT«SENATEA ¢+HOUSE 1 Page 12



FISCAL NOTE

STATE OK ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill Version: B
(S) Publish Date 1/31/05

Revision Date/Time (Note if correction): Dept Affected LAW
Title “An Act relating to the liability of the slate and ‘RDU CIVIL

municipalities for attorney fees..." Component Labor &Siale Affairs
Sponsor

Requester Governor

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009  FY 2010  FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land A Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 00 0.0 0.0 0.0

ICAPITAL EXPENDITURES"
ICHANGE IN REVENUES (

Component No

0.0 0.0

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Proc am Receipts
1037 GF/Mentai Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: |

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate pago il necessary)
This bill weuld, as a matter of sovereign immuiiity. limit the award of attorney fees against the state and

municipalities. Though the hill will apply to almost all actions against the state and municipalities, it will
have a particular effect on attorney fees awarded to parties determined by the courts to be public interest
litigants. HB 145, passed by the legislature in 2003, has been challenged in court and found by the
superior court to be unconstitutional because it was viewed as requiring a court rule change, thus needing
a two-third vote by both houses of the legislature, which it did not receive. In addition the court found it to
be an unconstitutional denial of due process and equal protection insofar as it required public interest
litigants to pay attorneys fees. That decision is being appealed to the Alaska Supreme Court. This bill
responds to the Superior Court decision by narrowly focusing on the award of fees against the state or
municipality and limiting the award to the amount applicable under Civil Rule 82 unless

Prepared by:  Kathryn Daughhetee, Director Phone 465-3673
Division Administrative Services Division Date/Time 12/9/04 4:09 PM
Approved by:  Kathryn Daughhetee for Gregg D. Renkes, Auomey General Date 12/9/2004
Agency Department of Law
Page 1of2
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FISCAL NOTE #2

STATE OF ALASKA BILL NO. SB 86
2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

otherwise provided for in specific statutes, or I the courts determine it is appropriate to award attorney fees as a sanction for
misconduct by a party or the party's counsel, or in cases involving the condemnation of properly under the power of eminenl

domain

Passage of this legislation will not have a foreseeable fiscal impact on the Department of Law

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Numbor 1

2005 LEGISLATIVE SESSION Bill Version SB &6
(S) Publish Date 1/31/05
Revision Date/Time (Note if correction): Dept Affected Administration
Title An act relating to liability for attorney '‘RDU Risk Management
fees in certain civil actions Component Risk Management
Sponsor
Requester Component No 71

Expenditures/Revenues (Thousands of Dollars)

Note Amounts do not include inflation unless otherwise noted below

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants &Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Speedy Type--Do not abbreviate)

0.0 0.0

TOTAL 0.0 00 0.0 00 00 00
Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYS'S (Attach a separate page i( necessary)

Section 2 provides enhanced immunity for State and municipalities to not be liable to pay attorney fee
awards exceeding those provided for in Civil Rule 82 (unless otherwise provided by specific statute).

Risk Management is not affected by this new limitation.

Any monetary judgment awarded on personal injury (tort) actions against the State of Maska covered by
the Risk Management self insurance program are presently addressed by Civil Rule 82 - which remains

unchanged.

Prepared by ~ J Brad Thompson, Direc'.or Phone 465-5723

Division Risk Management Date/Time 12/10/04 10 46 AM
Approved by:  Michael Tibbies. Deputy Commissioner Date 12/10/2004
Agency Department of Administration
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SESSION ADDRESS: Senator Q ary Stevens N Ao

Alaska State Capitol . Kodiak, Alaska 99615
Jur-au. Alaska 99801 -1162 Alaska State Legislature (307) 486-4925

(907) 465-4925
Fax; (907) 465.3517 Fax. (907)486-5264

T.11 Frr- 1-800.821-4925
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SPONSOR STATEMENT

SB 102. COASTAL MANAGEMENT PROGRAMS
(March 10. 2005)

Senate Bill 102 is a straightforward solution to a problem lacing many ol Alaska’s
coastal district management programs. This bill changes the deadline for Alaska’s
coastal districts to submit their revised coastal management plans to the Department of
Natural Resources from July 1, 2005 to July 1, 2006 (established through HB 191 in
2003), and comes in response to requests by municipal planners for more time to
complete this time consuming and difficult process.

As the state and federal government work to resolve differences with the state’s guidance
to local districts regarding the scope and content ol the their program, it makes no sense
for coastal districts to rush to meet the current July I, 2005 deadline, only to have to re-
revise the plan again in the future. SB 102 will provide ample time and opportunity for
coastal districts to ensure an orderly and efficient transition to the new program.

| urge your support of this important measure.

Senate District R
Senator_Garv_Stevens@ legis.siiiie.ak.us


mailto:Senator_Garv_Stevens@legis.siiiie.ak.us

Kodiak Island Borough

OFFICE ofthe  YOR

710 Mill Bay Road
Kodiak, Alaska 99615
Phone (907) 486-9310  Fax (907) 486-9391

January 14.2005

Hie Honorable Gary Stevens The Honorable (iabridlc l.el)oux
State Capitol, Room 417 State C'apitol. Room 409
Juneau. AK 09801-1182 Juneau. AK 99801-1182

Dear Gary and Gabriellc:

This letter is to provide®you with information about recent developments tegar ting the Alaska Coastal
Management Program! (ACNTP4 and to request your support in extending theJuly 1. 2005 deadline for
/Ibmitting revised eoastSHUsiitfi plans. Historically the ACM!” has been an important tool for the Kodiak
Island Horougirio prbTrTofFTITveTnpment while at the same lime mitigating adverse effects to important

resources and uses.

An e>tension to the legislatively mandated deadline for submittal of the revised coastal management plans,
including that of the Kodiak Island Borough, is necessary for three reasons

First, requirements for revisions to district plans are ambiguous despite numerous attempts by Alaska's local
coastal districts to seek clarification. During a ecent tcleconfcience sponsored by the Alaska Department of
Natural Resources, coastal district representatives and their consultants expressed frustration over unclear
guidance, especially in regard to development of “enforceable policies.” Fnforceable policies are the local

criteria required tor approval of development projects.

Second, r.n extension to plan submission deadline is necessary because the federal Oilice of Ocean and
Coastal Resource Management is currently reviewing the statutory and regulatory changes to the ACMP.
Until the federal government finishes its cnvi. .inrncntal impact statement on the ACMP changes, coastal

districts will not know the final criteria for development of their plans.

Third, a number of outstanding problems icsulling from the July 2<H>4 AC MP regulations need to be
resolved. For example, revisions to the regulations remove the ability of both the state and the coastal
districts from influencing important aspects of development projects on federal land such as subsistence.
()nc of the primary reasons for the initial ACMP was to influence protects on federal land including waters

of the Outer Continental Shelf.

i understand there will be legislative hearings later this month to investigate some of the problems with the
ACMP. The Kodiak Island Borough looks forward to participating in these hearings



Page 2

In closing, the borough continues to support opportunities provided by the ACMP to participate in state and
federal reviews of development project.’ Uncertainty regarding recci i changes to the ACMP regulations,
however, has the potential to make the project consistency review process unpredictable. We urge your
support in extending the dc; llincs for district plan revisions so that wc can work together to resolve

outstanding issues

Sincerely,

OFFICE OF TUP BOROUGH MAYOR



r Mar-10-05 12:13P John Easton (907) 842-2776 P.02

March in, 2005,
Senator Garv Stevens
Subject: Testimony Regarding SB 102

Senator Stevens:

The Bristol Bay Coastal Resource Service Area, based in Dillingham am
covering an arga or 25,000 square miles, including close to 500" miles of
coastline and hundreds of miles of anadromous fish streams, supports
SB 102 al the least, but prefers HB 140 as best.

When HB 101 Bassed the legislature two years ago, \sc were optimistic
that we would be able to update our plan’in a way that would more
meam_n?_fully fulfill a local role in coastal management. \We were not so
optimistic that the unreasonably short deadline would allow for a
thorough and quality fob, but we prepared to make the most of it.

However, as revisions to three sets of state requlations pertaining to the
Alaska Coastal Management ITogram dragged on beyond the deadline for
that work, and then as interpretations and clarifications consumed more
weeks, we saw our effective window for updating our plans shrink fro n
one year, to six months, to, now. about four months. And still
uncertainty hovers over the entire enterprise.

We embarked on our plan upxlates in good faith. Through no fault of the
hard work of a dedicated staff at the Otfice of Project Management and
Permitting, we IXLicvc seeking an extension to the deadlines imposed by

113 191 is the best course of action at this point.

We continue to work on our plan update, and we will submit something
if nerd be, but wr believe that the citizens of the State of Alaska are
entitled to thorough and considered work on their behalf, and HB 191
docs not allow that as it is written today.

There arc a number of reasons why the state should not allow the ACMP
to disappear, not least of which is the looming battle over ofTshorc finfish

farming in federal waters.



Mar-10-05 12:13P John Easton (907) 842-2776

Thank you for your attention to this matter so very important to your
local coastal districts and to the State of Alaska.

Sinccrelv,

Alice Ruby
Chair, Bristol Bay CRSA

P
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Web posted Tuesday, February 22, 2005

Rough times face coastal management
Bills seek to extend deadline for districts to update plans

Fiy HAL SPENCE
Peninsula Clarion

Two bills introduced in the Alaska House and Senate last week seek to provide
coastal communities more time to revise their district coastal management plans that

currently are due in March.
That's a deadline they are unlikely to meet.

Current law requires coastal municipalities, Including the Kenai Peninsula Borough, to
submit draft management plan revisions to the Alaska Department of Natural
Resources by next month.

That would leave enough time for the drafts to be reviewed, a 21-day public
comment period held, and revisions adopted before a July 1, 2005 deadline
established by HB 191, a bill that became law in 2003 that created a new coastal
management program and established the Coastal Program Evaluation Council.

HB 191 called for updating local coastal plans to conform to the new state program,
and the Kenai Peninsula's 15-year-old management plan was no exception. But local
districts had to await certain state actions before they could launch their own

revision efforts.

The borough was finally able to begin rewriting its local district plan last fall. In

September, the Kenai Peninsula Borough Assembly accepted a $50,000 grant from
the Alaska Department of Community and Economic Development and appropriated
a $10,000 match from borough funds to cover the costs of the wholesale update of

the borough document.
That left just seven months to meet the March deadline.

Dan Bevington, then the borough's coastal management coordinator, called the
March deadline ambitious and unrealistic, yet he warned that future funding for the
borough's coastal management program could be put in jeopardy if the borough
failed to met: it. Bevington has since resigned his job with the borough.

Now, House Bill 146, offered by Rep. Beth Kerttula, D Juneau, and Senate Bill 102,
submitted by Senate Majority Leader Gary Stevens, R-Kodiak, would give
communities wrestling to update their out-oi-date coastal management plans a
reprieve by extending the July 1, 2005, deadline as far out as July 1, 2006.

As local districts pursue that work, the Department of Natural Resources has been
trying to make its proposed amendments to the Alaska Coastal Management
Program fit provisions of federal coastal management regulations. In September,
state officials submitted proposed amendments to the Office of Ocean and Coastal



Resource Management (part of the IJ:ional Oceanic and Atmospheric
Administration), which must, in turn, Determine that the proposed state revisions are

consistent with the National Environmental Policy Act.

In November, the state was informed its submission was not sufficient for the CCRM
to make a finding of preliminary approval. The state submitted a revised amendment

Dec. 16.

On Jan. 28, OCRM Director Eldon Hout outlined several issues still to be resolved to
ensure compatibility between the state and federal programs and the environmental
policy act and said the federal agency still could not Issue a finding of preliminary
approval.

He noted that failure to meet the July 1 deadline set by HB 191 would leave Alaska
with no enforceable statewide coastal management standards, and only the existing,

already approved district plans in force.

Hout recommended that the state continue to rely on existing Alaska Coastal
Management Plan regulations and that the Legislature remove or extend the July 1
deadline established by HB 101. The bills introduced by Kerttula and Stevens seek to

do just that.

Meanwhile, officials from the local districts have expressed concerns that new state
regulations, if adopted, would serve to limit the .ocal voice in coastal-management

decisions.

Among the ideas included in the yet-to-be-approved state amendments is a concept
called "flow from,"” that would limit the policies local district management plans could
enforce. That is, district policies could only "flow from" a list of uses, activities and
impacts within the state standards. For example, since state policy standards govern
the placement of structures and discharge of dredged material into "coastal waters,"
a local district plan could not dictate where dredge material might be discharged on

shore.

In another example, the proposed state amendments would leave local plans unable
to address matters already regulated or authorized by state or federal law without
first demonstrating a local concern under specific state statutes.

Thus, districts would have to analyze each intended district enforceable policy "to
ensure not only that it 'flows from' an enumerated state standard, but also ascertain
whether the matter is already regulated or authorized by state or federal law."

In 2003, backers argued that the new state law was intended to retain the benefits
of federal coastal management law while eliminating duplication and complexities
contained in the existing state program. Bob Shavelson, director of Cook Inlet
Keeper, an environmental group dedicated to protecting the Cook Inlet watershed,

had a different opinion.

He said the current difficulties state and local district officials face in writing
approvable coastal management policies stem directly from HB 191 itself, which was



an attempt, he said, to "pull the teeth" out of a program "most people see as
successful."

That bill, Shavelson said, was "hastily rammed through” by an administration
seeking to elimir.ute local input into coastal management planning that it perceived
to be an impediment to future resource development and resource revenue streams.

"The federal law (the Coastal Zone Management Act of 1972) was always envisioned
as r. local, state and federal partnership,” Shavelson said. "Congress recognized you
cculd not have effective coastal management without meaningful participation from

local districts."

Sen. Gary Stevens said his bill, along with that of Kerttula, recognized that coastal
districts simply need more time.

The local communities were having too much trouble getting their own plans
written,"” he said.

The same thing applies at the state level, he added.
Stevens said he tried to amend the state law last year in an attempt to extend the

deadline, but was unsuccessful. Asked if he thought lawmakers were ready to
approve a deadline change now, all he would say was, "l hope they are this time."



03/03/05 THU 15:10 FAX 301 713 4269 NAT'I. OCEAN SERVICE mof

UNITED STATES DEPARTME NT. OF COMMERCE
National Oceanic and Atmosp laric Adminiotration

NATIONAL OCEAN SERVICE
Silver Spring. Maryland 2091 D

MR 3 2006
The Honorable Piank H. Murkowski I\
Governor ofthe State of Alaska V]
Juneao Alaska 998H-0001

Dear Governor Murkowski:

Thank you for your recent letter on Alaska’s pending efforts to undertake a major restr icturing of the
Alaska Coastal Management Program (ACMP) The enclosed summary analysis p ovi les responses to
the specific issues raised in your correspondence.

We believe the continued viability of the federally approved ACMP is of great import* {ge to Alaska and
the Nabon. The letter of January 28, 2005, to Alaska’s Department of Natural Resourt A(DNR)
Commissioner Irwin was intended neither as a denial .io; a decision, but rather as a fur her albelt

important, informahonal step in the process.

Our input did not add criteria and was neither a departure from earlier posibons nor an iffort to impose
new national policies. It was a summary of the few remaining issues to meeting the C< astal Zone
Management Act (CZMA) requirements necessary for preliminary approval of a revise | ACMP, It also
included recommendations for resolving these issues as requested by DNR. Our input vas intended as
part of the continuing coordination and dialogue at the staff level - not as a federal mai date or
presenpbon, and it was not an effort to shift the balance of authority.

As you may know, there are significant benefits from participating in the CZMA progr m. Since the
1970s, Alaska has been awarded approximately $130 million in coastal management ft tds from the
Nahonal Oceanic and Atmospheric Administration (NOAA). Addibonally, NOAA ha: identified

$2.6 million for Alaska coastal programs in FY 2005. With CZMA federal consistenc; authority, Alaska
has a powerful tool to review and influence federal actions affecting the coastal zone, L eluding offshore
aquaculture and energy development In addibon, the collaborabve relationships Alas! i enjoys with
federal agencies are often forged because of federal consistency.

Further, in response to the U.S. Commission on Ocean Policy’s final report. President J ush recently
released the U.S. Ocean Acbon Plan, which states that we will continue to work with si itc, tribal, and
local stakeholders to develop comprehensive strategies to protect the Nabon’s coastal r sources and build

upon the successes of existing programs, including the CZMA.

As | stated at the outset, the continued viability of the ACMP is of great importance am we urge you to
work with us to take action to prevent its expiration this summer. 1propose sending a (elegabon headed
by NOAA’s Nabonal Ocean Service Policy Director, Thomas Kitsos, Ph.D., to Juneau his month to

review the few remaining issues and develop a n dually agreeable course ofacbon thai would allow for

preliminary approval,

Sincerely,

Richard W. Spinrad, Ph.D.
Assistant Administrator

Enclosure
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Response 1o Soecific Issues Raised
In
State of Alaska™s February 23, 2005 Letter

1 Page 1, paragraph 1: “OCRM denied preliminary approval®’

The Office of Ocean and Coastal R*«*ource Management's (OCRM's) Januai 28 letter did not
deny preliminary approval Rather, it indicated OCRM's inability within the legal requirements
of the Coastal Zone Management Act (CZMA) to grant preliminary approval until certain CZMA
requirements are satisfied. For example, the State’s December 17 submission for local district
plans did not meet two of the five CZMA requirements that have been in pla<: for thirty years.

Page 2, paragraph 2: “...dmial decision retreated from program approi d decisias
conveyed to state stafT. . .added entirely new aiteriaand ratiasale. .. *

Throughout the review and coordination process, OCRM has consistently use lprovisions of the
CZMA as the basis for its opinions and feedback on State of Alaska input T1e January 28 letter
provided feedback on new information submitted in the State of Alaska's Dot :mbcr 17
Submission For example, NOAA’s guidance to the State regarding the scop< of the federal
consistency effects test and application of the state's subsistence use policy is >ased on long-

standing CZMA requirements.

Page 2, paragraph 3: “0 C R M “sdenial decision adopts a highly prescript ic interpretation
of the Coastal Zone Management Act (CZMA)”’

The feedback j rovided in OCRM’s January 28 letter was intended as recommendations to meet
CZMA requirements for State of Alaska consideration in developing the ACM P. The
recommendations were not a mandate and NOAA will consider jther State optbns that are

responsive to the CZMA requirements.
Page 3, I'' ullet: ““(OCRM1 Mandated direct-cotrol ACMP regullatory sandards”™

The feedback provided in OCRM’s January 28 letter was intended as rcconunt Idations to meet
CZMA requirements for State of Alaska consideration in developing the ACM \ The
recommendations were not a mandate and NOAA will consider other State options that are

responsive to the CZMA requirements.

Page 3, V4 kulletz ““]OCRM] Mandated expanded role of acestal districts, -balance of
authority directed by O CRM s ingppropriately addressed as a program approval iss g’

The feedback provided in OCRM’s January 28 letter was intended as recomme dations to meet
CZMA requirements for State of Alaska consideration in developing the ACM1. Pic
recommendations were not a mandate and NOAA will consider other State opti ms that arc
responsive to the CZMA requirements. Further, none of the OCRM feedback s muld be

interpreted as attempting to “shift the balance of authority.”
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Page 4,1 telllet: ““ ‘Geographic Location Description” (GLD) requirement. impose]s| an
‘effects test* requirement vell beyond what O CR M hAd previously requin d. . effectively
withdrew O CR M “sagreement on how to capture the federal effects test il regulatios”

There was no intent in OCRM’s January 28 letter to expand the scope of the fe leral consistency
effects test or to establish “new national policy.” OCRM’s description of fedej il consistency and
the use of “geographic location descriptions” in Enclosure ID of its January 28 etter applies long-
standing statutory and regulatory requirements. The description is not a depart ire from previous
discussions with Alaska DNR staff. The information provided was in response to an Alaska DNR
staff request for a detailed description of bow the geographic location pnovisioi could apply in all
circumstances, using the subsistence use policy as an example; and, that is wha was provided. In
addition, as stated in OCRM s January 28 letter, h is up to the State of Alaskt I >decide whether
to describe geographic locations outside its coastal zone. This provides Alaska with substantial
control over what federal license or permit activities it will review for federal ¢ insistency and the
extent to which it will exert states' rights over federal actions affecting Alaska’: coastal uses or

resources.
Page 4, firal paragraph: “ACMP will eire by gperation of law inthe su liner of2005”

The “summer of 2005” expiration is the result uf Alaska HB 191, and not any CZMA or federally
imposed deadline.

@006
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CS FOR SENATE BILL NO. 101
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION
BY
Offered:
Referred:

sponsor(s): SENATORS GARY STEVENS. Olson

A BILL
FOR AN ACT ENTITLED
"An Act relating to an extension for review and approval of revisions to the Alaska

coastal management program; providing for an effective date by amending the effective

date of sec. 45, ch. 24, SLA 2003; and providing for an effective date."
BE IT ENACTED TY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the Stale of Alaska enacted in sec. 46(c), ch. 24, SLA

2003, is amended to read:
() Notwithstanding any contrary provision of ch. 24, SLA 2003 [THIS AC 1], the

repeal of the Alaska Coastal Policy Council enacted by sec. 44, eh. 24, SLA 2003 [OF THIS
ACT], and the repeal of the Alaska Coastal Policy Council’s duties in AS 46.40.040, as
amended by sec. 10. ch. 24. SLA 2003 [OF THIS ACT], a district coastal management
program, including its enforceable policies, approved by the former Alaska C >astai Policy
Council remains in effect for purposes of AS 46.39 and AS 46.40 until January 1, 2007

[JULY 1, 2006], unless the Department of Natural Resources disapproves or modifies all or

jart of the program before January 1, 2007 [JH£A 1, 2006] CSSB 102( )
New Text Underlined [DELETED TEXT BRACKETED)
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*Sec. 2. The uncodified law of the State of Alaska enacted in sec. 47(a), ch. 24, SLA 2t'03,
is amended to read:
(a) Within 18 months [ONE YEARY] after the effective date of regulations adopted by
the Department of Natural Resources implementing changes to AS 46.40.010 - 46.40.090,
cled by secs. 8-15 and 44. ch. 24, SLA 2003 [OF THIS ACT], or by January 1, 2006
[IY 1, 2005], whichever is later, coastal resource districts shall review their existing
dgct coastal management program and submit to the Department of Natural Resources for
review and approval a revised district coastal management plan m< ,»ing the requirements of
AS 46.40 [, AS AMENDED BY THIS ACT,] and the implementing regulations.
* Sec. 3. The uncoaificd law of the State of Alaska enacted in sec. 49, ch. 24. SLA 2003, is

repealed and reenacted to read: MancK
Sec. 49. Section 45, ch. 24. SLA 2003, tal es effect February 1,2006.

*Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

CSSB 102( ) 2-
New Text Underlined [DELETED TEXT BRACKETED)
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Sec. »Wfi.40.0%*. Consistency reviews and determinations.

(a) The department shall, by regulation, establish a consistency review and determination process that conforms to
the requirements of this section.

(b) If a consistency review is not subject to AS 46.39.010 because the project for which a consistency review is
made requires a permit, lease, or authoriza’ion from only one state resource agency, that state resource agency shall
coordinate the consistency review of the project. The state resource agency shall coordinate the consistency review
according »o the requirements of the regulations adopted by the department under this section.

(c) The regulations adopted by the department under this section must include provisions for public notice and
provide the opportunity for public comment. The regulations adopted under this subsection may make distinctions
relating to notice based upon differences in project type, anticipated effect of the project on coastal resources and uses,
other state or federal notice requirements, and time constraints. However, a notice given under this subsection must

contain sufficient information, expressed in commonly understood terms, to inform the public of the nature of the
proposed project for which a consistency determination is sought, and must explain how the public may comment on

the proposed project.

(d) In preparing a consistency review and determination for a propose

(1) request consistency review comments for the ( oposcd projea frot
resource districts, and other interested parties as determined by regulation ;

(2) prepare proposed consistency determinations;

ioordinate subsequent reviews of proposed consistency dcterminat
subsequent review of a proposed consistency determination under this para

(A) is limited to a review by the department:
(E)may occur only if requested by

(i) the project applicant;

(i) a state resource agency; or

(iii) an affected coastal resource district; and

(C) shall be completed by the department within 45 days after the initi;
paragraph;

(4) render the final consistency determination and certification.
(C)IRepeaIed,Sec. 9 cli 29 SIA 2002j.
(f)iRepealed.Sec. 9 ch 29 SLA 20021.

(9) The reviewing entity shall exclude from the consistency review and

1) an activity that
http://www.legis.state.ak.us/cgi-bin/folioisa.dll/stattx04/querys4612E4012E1
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(A) is authorized under a general or nationwide permit that has previously been determined to be consistent with
the Alaska coastal management program; or

(B) is subject to authorization by the Department of Environmental Conservation under the requirements described
in AS 46.40.040 (b);

(2) activities excluded from a consistency review under AS 41.17; and
(3) the issuance of an authorization or permit issued by the Alaska Oil anu Gas Conservation Commission.

(h) Notwithstanding any other provision of law. and except with respect to an appeal filed by the applicant or an
affected coastal resource district, or a claim based on the United States Constitution or the Constitution of the Stale of

Alaska, a consistency determination made under this section is
(1) not subject to review, stay, or injunction by any court; and

(2) effective immediately.

(i) For purposes of those activities of a proposed project that are subject to (g)(1)(B) of this section, the
consistency of those activities is determined by the issuance of the applicable permits, certifications, approvals, and

authorizations by the Department of Environmental Conservation.

(j) Except as provided in AS 41.17, 16 U.S.C. 1456, and 15 C.F.R. Part 930, a consistency review of a project
under this section is triggered by an activity within the areas described in (1) of this section that is subject to a stale

resource agency permit, lease, authorization, approval, or certification.

(k) Except as provided in (g) of this section, AS 41 17, AS 46.40.040(b), and AS 46.40.094 . the scope ol a
consistency review of a project, once triggered under (j) of this section, is limited to activities that are located within
the areas described in (1) of this section and that either are subject to a state resource agency permit, lease,
authorization, approval, or certification or are the subject of a coastal resourcedistrictenforceable policy approved by
the department under this chaptci flic scope of a consistency review subject to 16U.S.C'. 1456 isdeterminedunder 16

U.S.C. 1456 and 15 C.F.R. Part 930.
(I) The regulations adopted under (a) of this section apply, as authorized by 16 | .S.C. 1456(c). to

(1) activities within the coastal zone; and

(2) activities on federal land, including the federal outer continental shelf, that would affect any land oi water use
or natural resource of the state's coastal zone; for purposes of this paragraph, those activities consist of any activity on
the federal outer continental shelf and any activity on federal land that are within the geographic boundaries ol the
state’s coastal zone notwithstanding the exclusion of federal land in 16 U.S.C. 1453(I).

(»m«) As part of the regulations adopted under (a) of this section, the department shall establish alist of permits,
certifications, leases, approvals, and authorizations issued by a slate resource or federal agency that will trigger a
consistency review under (j) of this section. In addition, the department shall establish in regulation categories and
descriptions of uses and activities that, for purposes of evaluating consistency with the Alaska coastal management
program, are determined to be categorically consistent or generally consistent after the inclusion of standard alternativi
measures. These categories of uses and activities must be as broad as possible so as to minimize the number of projc
that must undergo an ndividualizcd consistency review under this section.

(n) Except as provided in (0) of this section, a consistency review' under this section shall be completed within 90
days after the .eceipt of a complete application by the state. If a consistency review is not completed by the time
specified in this subsection, the activity subject to review is conclusively presumed consistent.

hiip:/lwww.legis.statc.ak.us/cgi-bin/folioisa.dll/stattx04/query=46'2E40!2E096!28m!29/doc/{ 119828 }/pag... 5/6/2005


http://www.legis.statc.ak.us/cgi-bin/folioisa.dll/stattx04/query=46!2E40!2E096!28m!29/doc/%7b

DOC BodyPage Page 3 of 11

& (0) The time limitations in (n) of this section

(1) do not apply to a consistency review involving the disposal of an interest in state land or resources;

(2)are suspended

(A) from the time the reviewing entity determines that the applicant has not adequately responded in writing
within 14 days after the receipt of a written request from the reviewing entity for additional information, until the time

the reviewing entity determines that the applicant has provided an adequate written response;

(B) during a pcnod of time requested by the applicant;

(C) during the period of time a consistency review is undergoing a subsequent review under (d)(3) of this section.

(p) A consistency review and determination for those activities of a project not excluded under (g) of this section
may not he delayed or withheld pending issuance of the permits, certifications, approvals, and authorizations referred to
in (g) of this section but shall proceed regardless of the status ot those permits, certifications, approvals, and

authorizations.

(q) In this section,

(1) "affected coastal resource district" means a coastal resource district in which a project is proposed to be located
or which may experience a direct and significant impact from a proposed project;

(2) "reviewing entity" means the
(A) Department of Natural Resources, fora consistency review subject to AS 46.39.010 ;

"B) state agency identified in (b) of this section, for a consistency review not subject to AS 46 Vj.oio

Sc<. 46.40.100. Compliance and enforcement.

(a) As provided in AS 46.40.090 and 46.40.096, municipalities and state resource agencies shall administei land
and water use regulations or controls in conformity with district coastal management plans approved under this chapter

and m effect.

(b) A party that is authorized under (g) of this section may file a petition showing that a district coastal
management plan is not being implemented. A petition filed under this subsection may not seek review of a proposed
or final consistency determination regarding a specific project. On receipt of a petition, the department, after giving
public notice in the manner required by (f) of this section, shall convene a hearing to consider the matter. A hearing
called under this subsection shall be held in accordance with regulations adopted under this chapter. After hearing, the
department may order that the coastal resource district or a state resource agency take any action with respect to future
implementation of the district coastal management plan that the department considers necessary, except that the
department may not order that the coastal resource district or a state agency take any action with respect to a proposed

or final consistency determination that has been issued.
(c) In determining whether an approved district coastal management plan is being implemented by a coastal

resource district that exercises zoning authority or controls on the use of resources within the coastal area or by a state
resource agency, the department shall find in favor of the district or the state resource agency, unless the department

finds a pattern of nonimplcmentation.

(d)lRepeaIed,Sec.Qch 29 SIA 20021.

http://www.legis.state.ak.us/cgi-bin/folioisa.dll/stattx()4/query=4612E40!12E096!28m!29/doc/{ t1982ii)/pag... 5/6/2005
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(e) The superior courts of the state have jurisdiction to enforce lawful orders of the department under this chapter.

(0 Upon receipt of a petition under (b) of this section, the department shall give notice of the hearing at least 10
days before the scheduled date of the hearing. The notice must

(1) contain sufficient information in commonly understood terms to inform the public of the nature of the petition:
and

(2) indicate the manner in which the public may comment on the petition.
(g) The opportunity to petition is limited to

(D a coastal resource district;

(2) acitizen of the coastal resource district; or

13) a state resource agency,

(h) If the department finds a pattern of nonimplementation under (c) of this section, the department may order a
coastal resource district or a state resource agency to take action with respect to future implementation of the district
coastal management plan that the department considers necessary to implement the district coastal management plan.
The department’s determination under (c) of this section and any order issued under this subsection shall be considered

a final administrative order for purposes of judicial review under AS 44.62.560.

Article 02. COASTAL MANAGEMENT PLANS INTHE UNORGANIZED BOROUGH

Sec. 46.40.110. Authority in the unorganized borough.

A coastal resource service area in the unorganized borough organized under AS 29.03.020 and AS 46.40.110-
46.40.180 before May 22, 2003 shall exercise those authorities and perform those duties required under this chapter.

Sec. 46.40.120. . 46.40.1S0 Coastal resource senice areas; organization of coastal resource service area. IRepealed.

Sec. 44 eh 14 SI1A 2003).
Ref ealcd or Renumbered

Sec. 46.40.140. Coastal resource service area hoards.

(a) Each coastal resource service area shall have an elected board representing the population of the service area.
The board shall have the powers and duties and perform the functions prescribed for or required of coastal resource

districts.

(b) A coastal resource service area board shall contain seven members. Board members shall be elected at large by
the qualified voters of the coastal resource service area.

(C)/Repealed.Sec. 44 cli 24 S1A 20031.

(d) The term of office of a member of a coastal resource service area board is three years. Members serve until
their successors are elected and have qualified. This section does not prohibit the reelection of a board member.

(e) The lieutenant governor shall provide for the election of the members of coastal resource service area boards.

(0 Election of members of coastal resource service area boards shall be held annually on the date of election of

http:/lwww.legis.state.ak.us/cgi-bin/folioisa.dll/stattx04/query=4612E4012E096!28m!29/doc/{tI9828 }/pag... 5/6/2005
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AMENDMENT

IN THE SENATE

To: CS SB 102 (FIN)
Page 12, line 25:
Delete “(a)”

Page 12, line 31 through page 13, line 2:

Delete all material.
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AMENDMENT &
OFFERED IN THE SENATE BY SENATOR THERRIAULT

TO: CSSB 102(FIN)

1 Page 12, line 5:
Delete "January 1,2007"
Insert "March 1,2007"

Page 12, line 6:
Delete "January 1,2007"
Insert "March 1, 2007"
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AMENDMENT

OFFERED IN THE SENATE BY SENATOR
TO: CSSB i02(FIN)

Page 12, line 24:
Delete "DUTIES OF THE DEPARTMENT OF NATURAL RESOURCES;"

Page 12, line 25;
Delete "(a)"

Page 12, line 29:

Delete "regulated”
Insert "that requires the issuance of a permit, certification, approval, or other

authorization"

Page 12, line 31, through page 13. line 2;
Delete all material.



AMENDMENT 1 )M iS 0%/ flvt,

OFFERED IN THE SENATE BY SENATOR THERRIAULT

TO: CS SB 102 (FIN)

1. Page 12, line 29, delete “regulated”
Insert “that requires the issuance of permits, certifications, approval or
authorizations" by the department of environmental conservation are

repealed and are dechtred null and void.

2. Page 12, line 31, Sec. 19. (b) delete all material.

EXPLANATION:

Sec. 19 was added in Senate Finance. Thisamendment modifies the adopted
language in two respects:

1. The first part of the amendment is a technical change under subsection (a)
conforming the language to track the specific wording contained in AS 46.40.040.
The language “any matters regulated” is too broad. Existing law refers to matters
that require the issuance of permits, certifications, approval or authorizations by
the DEC.

2. The second part of the amendment deletes subsection (b) in its entirety. ((Coastal
resource district enforceable polices (sic) that conflict with or address any matter
contained in state standards approved under AS 46.40.040 are repealed and are
null and void as of January 1,2006.”))

Subsequent review by staffdetermined this language might conflict with existing
law tAS 46.40 as modified by HB 191) and create confusion regarding the status
of existing enforceable policies while the new' plans by coastal districts are under
review.
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Good afternoon Mr. Chair and members of the committee

I am Randy Bates, Deputy Director of the Office of Project Management and Permitm
(OPMP), which is within the Department of Natural Resources

OPMP is the lead agency for the Alaska Coastal Management Program

| appreciate the request to testify on this bill
I’d like to provide a brief overview of the ACMP and its current approval status with the

federal oversight agency, particularly in relation to the bill before you

OVERVIEW OF THE ACMP

The ACMP is a voluntary State program

The value of the voluntary program, and the primary reason the State chose to participate,
is that it provides the State with a formal role in the review and approval of federal
activities and federally permitted activities that may affect coastal uses or resources
within the State's coastal zone

The State began developing the ACMP in the mid- to late-70's, and deliberately chose a
program structure that involved a coordinated project review process at the state
level, comprised of state and local standards

The ACMP has been in place since 1979

The State component of the program includes the enabling statutes and implementing
regulations that address the consistency review process, the state standards, and the
guidance for district plan development

The local component includes an opportunity for a coastal district to develop a district
coastal management plan that addresses specific and local coastal management issues

The local standards are referred to as district enforceable policies, which are included
within a district plan; these district enforceable policies add specificity to the
management of local coastal uses and resources

There are currency 35 coastal districts, 33 of which have approved coastal district plans

The majority of the plans were developed in the 80°s - the average age of a district plan is

14 years

At current levels, the State receives approximately S2.6 million dollars annually from the
Office of Ocean and Coastal Resource Management (OCRM), the federal granting
and approving agency

These monies, in addition to approximately S2.0 million dollars of State and matching

monies, are used to implement the ACMP

The State provides the local districts with approximately S750.0 thousand dollars
annua'ly to implement their coastal plans

The State also provides additional funds to districts that are working on plan revisions

The ACMP began experiencing significant problems in the early 1990’s

Page 1
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Recognizing the need to evaluate the program, an ACMP Steering Committee conducted
a formal “assessment” of the ACMP from 1994-1996

The assessment generated various summary reports and resolutions, and identified many
needed changes to th' ACMP

Progress on the changes recommended by the ACMP Steering Committee and Coastal
Policy Council (CPC), the ACMP's governing body at the time, were slow

Consequently, a bill was introduced in 1998 to repeal the Alaska coastal management
program

As an alternative to repealing the program, in 2002 the Legislature passed SB 308, which
required a district to amend their coastal plan if it incorporated by reference any
statute or regulation adopted by a state agency - this particular issue was identified in
the Assessment as a significant problem with a reasonably strategic fix

Ifa district ignored the mandate, the CPC was to strike those policies from the district’s
plan

This law. mandating coastal plan revisions, was never implemented; it is important to
note, however, that HB 191 was introduced in March 2003, which shelved the
planning efforts for compliance with SB 308

By 2003, it was obvious that over the last 20 year? the ACMP had become a program that
was regulatonly redundant with current state and federal laws, that the program was
complex in its implementation, and that state and local enforceable policies were
vague and subject to drastically inconsistent application on a case-by-case basis

In addition, the coastal management program was used by many coastal districts as a
surrogate for implementing what were properly municipal planning functions through
Title 29 of the Alaska Statutes

In 2003. HB 191 was introduced to reform and streamline the ACMP

HB '91 included specific deadlines for achieving ACMP reform

*** walk through timeling »»=
CURRENT STATUS OF THE ACMP

District Plan Submission Deadline-SB 102

« Wec held a meeting with the coastal district representatives last week that was, in
my opinion, very productive

« At the meeting, coastal districts confirmed that they would be able tr meet the
July 1, 2005 plan submission deadline

« DNR has worked with the district staff, consultants, and municipal officials to
make sure they were aware of and understood the deadline and the need to be
focused and strategic in their efforts to revise their coastal plans to comply with
HB 191

« To assist those districts in plan revisions, we made available $900.0 thousand
dollars

+ We also provided opportunities for sharing information and prepared various
materials for them to succeed in developing and submitting their plan revisions by
the deadline; These materials include a dedicated web site for dowmloading plan
revision guidance, written responses to questions, an annotated bibliography,
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sample enforceable policies, timelines for plan revisions ar.d completions, model
chapters for districts to cut, paste, and tailor to their district, and other such
products

The July 1, 2005 submission Jcadline gives districts “priority processing” under
the regulations such that a revised plan can be reviewed and approved by DNR
and OCRM in advance of the sunset deadline in 2006

A district that fails to meet the submission deadline is not excluded from the
ACMP - they can continue to work on plan revisions under the more general
regulations at 11AAC 114

In addition, once a district has a revised plan in place, they can continue to amend
and embellish their policies as they see fit - this is not a one time only planning
process

At the meeting last week, and in the Senate C'&RA Committee hearing on SB
102, we did hear that the coastal districts would like more time to evaluate
changes and provide more public education and involvement on the plan
revisions, but would be able to meet the established deadline

The CS for SB 102 will result in a fiscal impact - the result of declining and
insufficient federal monies needed to keep critical staff on board for the coastal
district plan reviews

With due respect to the sponsor, his initiative, and the coastal districts, we believe
the districts can in fact meet the deadline for plan submittals and for all the above

reasons
It is also important for our discussions with OCRM to keep deadlines in place

OCRM Approval

Page 3

All deadlines are irrelevant if we do not secure federal approval of the amended
ACMP

We have submitted our ACMP program document to OCRM for review and
approval

Our respective agencies have struggled to reconcile some basic philosophical
differences regarding the degree to which the federal agency can mandate what
Alaska’s coastal program should manage and how that management should occur
Wec are working with OCRM on the additional information they need in order to
offer us preliminary approval

OCRM s January 28 letter was a 49-page document setting out the changes they
wanted as a condition of federal approval

The Governor responded on February 23, 2005 that the program, as submitted, is
approvable with minor, technical changes, and that Alaska would not further
change our program

We met in person with OCRM on March 9, 2005 to reinforce the Governor’s
message

On March 25, OCRM responded with four issues that need to be resolved which
supports Alaska’s position that our program as prescribed by HB 191, and passed
by the Legislature in 2003, is approvable
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« We are working on a response to OCRM addressing the remaining four

approvability issues

« We are expecting that response to go out today or tomorrow, and will be
including a firm deadline for OCRM’s response - April 14 - that should be the
definitive answer on the approval of the amended ACMP

7ms overview brings you up to date, and provides background for further testimony you
may hear

Lam available to answer any questions

Page 4
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Alaska State Legislature
Senate Majority Weh: www.akrepublicans.org

Sponsor: Senator Gary Stevens

Current Version: SB 102
Contact: Doug Letch, 465-4925

Fact Sheet for: Senate Bill 102
Short Title: COASTAL MANAGEMENT PROGRAMS

Summary:
« Extends the deadline from July 1, 2005 to July 1, 2006 for coastal resource districts

to submit revised district coastal management plans to the Department of Natural
Resources for approval.

Benefits:
« Gives resource districts more time to submit revised coastal zone management
plans while stale and federal oversight agencies resolve outstanding issues.

Background:

m In 2003 the Legislature passed House Bill 191, which streamlined the Alaska
Coastal Management Program (ACMP). The ACMP was first enacted in 1977 to
participate in the federal Coastal Zone Management Act of 1972. The federal
program encourages states to adopt coastal prog.ams by providing federal funds
and the opportunity for federal consistency review, which allows the state to apply
its authority to projects located on federal land where otherwise u would be
preempted by federal law. HB 19] created a new coastal management program and
required resource districts to submit a revised coastal management plan by July !,
2005. This bill gives districts another year to comply.

Fact Sheet Revision Date Tuesday, February 15, 2005 02:12 PM
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MEMORANDUM March 8. 2005

SUBIJECT: Sectional Analysis for HB 146, HB 184. and SB 102

TO: Senator Ciary Stevens

Attn: Milanie L-esh |

& U [K h M Jfm
FROM: Donald M. Bullock Jr.
Legislative Counsel

You have requested a sectional summary of the above-described bills. All three bills
amend the Alaska Coastal Management program enacted us ch. 24, SLA 2003, and relate
to the effect of NOAA's failure to approve the state's revised coastal management

program.

As a preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its
contents. If you would like an interpretation of the bills as they may apply to a particular
set of circumstances, please advise.

HB 146
Sponsored by Representatives Kcrttula and LeDoux.

Section 1 Amends sec. 46. ch. 24, SLA 2003 to allow a district coastal management
program to continue until a revised district coastal management plan is approved by the
Department of Natural Resources (DNR). Without this amendment, the management
plan would terminate on July 1 2006, or earlier upon the disapproval or approval ol a

revised plan by DNR.

Section 2. Amends sec. 47(a), ch. 24, SLA 2003 by extending by 6 months (for a total of
18 months) the period in which coastal resource districts are required to review existing
district coastal management programs and submit revised plans to DNR. Eliminates
July 1. 2005 or the effective date of new regulations as the start of the period of review',
and uses the approval date of the state’s revised coastal management program by NOAA
as the period start dale.

Section 3. Delays the annulment of 6 AAC 80.010 - 6 AAC 80.900 and 6 AAC 85.020 -
6 AAC 85.900 until the date the commissioner of natural resources notifies the lieutenant
governor that NOAA has approved the revised coastal management program. Without
this amendment, the regulations would be annulled on July 1 2005.
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Section 4. Makes the Act effective immediately and will require a 2/3 vote in each
house.

HB 189
Sponsored by the House State Affairs Committee.

This bill is identical to HB 146, analyzed above, but has a different sponsor.

SB 102
Sponsored by Senators Gary Stevens and Olson.

Section 1. Amends sec. 47(a), ch. 24, SLA 2003 by changing July I, 2005 to July 1,
2006 as the start date for the period in which coastal resource districts are required to
review their existing district coastal management programs and submit revisions to DNR.

Section 2. Makes the Act effective immediately and will require a 2/3 vote in each
house.
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Aleutians West CRSA Coastal Management Plan: Policy Analysis Table for OPMP and Agency Reviewers

Reviewer Name Agency/Department Phone E.m ail

A. Coastal Development Enforceable Policies

Prioritization of Uses. The statewide coastal development standard directs coastal districts to prioritize uses and activities in the coastal area based on whether the uses arc water
dependent, water-related, or neither but without an inland alternative. These terms are broad in scope and an enforceable policy that defines which uses or activities in the district

fall into each of the three categories is making the broad standard more specific.

Placement of Structures and Discharge of Dredged or Fill Material. The coastal development standard requires compliance “at a minimum” with COP regulations, 33 C.F.R. Parts
320-323. Those regulations provide the COE with general permitting authority over the placement of structures and discharge of dredged or fill material into n ivigable waters; the
laws are broad in .ope and general in their application The enforceable policies that relate to this standard provide more specificity to ensure that local issues are addressed.

Floating facilities. Though state and federal agencies require permits prior to approving floating facilities, the laws are broad in scope and general in their application For
example, the laws do not address restrictions based on the location of the facilities. In some cases, there may be a tradition or policy of denying or conditioning permits adjacent to
areas such as wilderness areas or anadromous fish streams, but a policy docs not carry the force of law. In addition, there is a COE general permit (89-4N) for floating houses, but
the permit conditions are not law and cannot be relied upon to always be there. Consequently, additional specificity in district enforceable policies for floating facilities ensures

that local issues are addressed.
PolicyName and Text: Respose  CommentyDiscussion

A-| Water—Dependent and Water-Related Activities
When considering land and water use applications and permits for coastal development,
seafood processing and integrated support facilities shall be considered water-dependent uses.

1 Doesth policy addregsg or flow from, a use oractlvmmmC O Yes

- U. 111.8B0-280. or 114.250 (b
O No
2 Is this a matter that themﬁat of Environmental Conservation has the O Yes

authority to regulate?
0 No

3. Does the policy adopt, duplicate, repeat, restate, paraphrase or incorporate bv 1 Yes
reference a state standa;d or other state or federal law per 11 AAC 1’ 12/0(c)? If
Yes, please provide citation and .summary of relevant law: 1 No




Aleutians West CRSA Coastal Management Plan: Policy Analysis Table for OPMP and Agency Reviewers

Reviewer Nam e Agency/Department Phone E tail
4. Isthe policy clear and concise as to the activities and persons affected by the O Yes
policies and tiie requirements of the policies?
5. Docs the policy use precise, prescriptive and enforceable language? \,\(Igs
No

Does the policy address a matter requlated by state or federal law? 1f Yes, please  f | Yes
provide the citation and brief summary of the law:

O No
7. 1f Yes to above, discuss the sufficiency of the following (to establish that it is a 1 Yes
"matter of local concern”):. O No

a.  Docs the policy relate to a specific coastal use or resource within a defined
portion of the district's coastal zone? Is the area defined in narrative orona [ Yes

map? O No
b Does the policy relate to a coastal use or resource that is sensitive to

development? ] Yes
c. Docs the policy address a coastal use or resource that is not adequately 0 No

addressed by state or federal law? I Yes

d. Does the policy relate to a coastal use or resource that is of unique concern O No
to the district through documentation of local usage or scientific evidence?

C. Are the criteria to establish that the policy addresses a matter of local O Yes
concern (above) documented? No
Does the policy arbitrarily or unreasonable restrict uses of state concern as defined Yes
at 46.40.210( 12), referenced in 46.40.060, 114.260 and 114.270(e)(4) and
discussed in CPC Resolution tt13? (See O No
http://lwww.alaskacoast.state.ak.us/Plans/PlanAmendmcntRcsourccs.htm)
9, Does the Resource Inventory and Analysis include sufficient analysis of the [ Yes
impacts to the resources and activities that are the subject of this enforceable
policy? If No. please identify necessary information in the resource inventory 1 No

and analysis needed to support the policy.

10. Is there sufficient documentation of local usage or scientific evidence regardinga [ Yes

use or resource of unique concern that is the subject of an enforceable policy?
O No


http://www.alaskacoast.state.ak.us/Plans/PlanAmendmcntRcsourccs.htm

Aleutians West CRSA Coastal Management Plan: Policy Analysis Table for OPMP and Agency Reviewers

Agency/Department Phone E.m ail

Reviewer Nam e

11. Does the policy allows or disallows a use or activity per 11 AAC 114.270(g)? !f
s0, does the policy only apply to a designated area, AMSA or a SAMP?

12. Is this policy only applicable in a designated area? 1fso, are federal lands O Yes
excluded? Is it clear that the policy identifies the designation to which it applies

and where the description maps and backup can be found? O No

O Yes

13. Arc the maps adequate to support the enforceable policy they relate to? I. the scale
sufficient to discern if a project is in or out of the area? Are labels, legends and 1 No

references accurate?

14. Can you recommend additional resources or maps that may be helpful to the 1 Yes

coastal district regarding this policy?
O No

15. Geographic Location Description (GI1.D) Is it located on federal land? Does it O Yes
adequately address the reasonably foreseeable coastal effects? Is it adequately
mapped or described in narrative form? 1 No

16. Please provide recommended changes or suggested alternative language:

PolicyName and Text: Response  Comments/Disaussion

A:-2 Dredge and Fill Requirement!

Projects that involve filling in, coastal waters shall be located, designed,
constructed, operated, and maintained, and shall implement a Best
Managements Practices Plan to limit the extent of direct disturbance to the
minimum area necessary to accommodate the proposed purpose or use.

1 Docs the policy address, or flow from, a use or activity identified in 11 AAC O Yes
112.200-112.240, 112.260-280. or 114.250 (h)-(i)? (oPMP will make this

determination

O No
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Reviewer Nam e Agency/Department Phone E. m ail

2 Is this a mattmepartment of Environmental Conservation has the authority [ Yes

to requlate?

J No

3. Does the policy adopt, duplicate. repeat, restate, paraphrase or incorporate by 1 Yes
reference a state standard or other state or federal law per 11 AAC 114.270(c)? If

Yes, please provide citation and summary of relevant law: 1 No

4. s the policy clear and concise as to the activities and persons afleeted by the policies [ Yes
and the requirements of the policies?

J No
5. Docs the policy use precise, prescriptive and enforceable language? O Yes
J No
6. Docs the policy address a matter regulated by state or federal law? 1f Yes, please J Yes
provide the citation and brief summary of the law:
J No
7. 1f Yes to above, discuss the sufficiency of the following (to establish that it is a 1 Yes
1 No

“matter of local concern"):
a.  Does the policy relate to a specific coastal use or resource within a defined
portion of the district’s coastal /one".” Is the area defined in narrative orona [ Yes

map? 1 No
h. Daocs the policy relate to a coastal use or resource that is sensitive to

development? 1 Yes
e.  Does the policy address a coastal use or resource that is not adequately 1 No

addressed by state or federal law? 1 Yes

d  Does the policy relate to a coastr.i use or resource that is of unique concern = No
to the district through docutnen ation of local usage or scientific evidence?
e. Are the criteria to establish that the policy addresses a matter of local 1 Yes
concern (above) documented? O No
X Does the policy arbitrarily or unreasonable restrict uses of state concern as defined at 3 Yes
46.40.2 1Q( 12). referenced in 46.40.060, !'4.260 and 114.270(e)(4) and discussed in

CPC Resolution #13? (Sec 1 No
http:/lwww .alaskaeoast.state.ak.its Plar»s PlanAmendmentResourccs.htm)
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Reviewer Nam e Agency/Department Phone E.m ail

9. Does the Resource Inventory and Analysis include sufficient analysis of the impacts 3 Yes
to the resources and activities that are the subject of this enforceable policy? If No,
please identify necessary information in the resource inventory and analysis needed 3 No

to support the policy.

10. Is there sufficient documentation of local usage or scientific evidence regarding a 1 Yes
use or resource of unique concern that is the subject of an enforceable policy?
I No
11. Does the policy allows or disallows a use or activity per 11 AAC 114.270(g)? Ifso,
docs the policy only apply to a designated area, AMSA or a SAMP?
12. s this policy only applicable in a designated area? 1fso, is it on Stale or private 1 Yes
lands? Is it clear that the policy identifies the designation to which it applies and
where the description maps and backup can be found? 1 No
7 Yes

13. Are the maps adequate to support the enforceable policy they relate to? Is the scale
sufficient to discern ifa project is in or out of the area? Are labels, legends and 1 No

references accurate?

14. Can you recommend additional resources or maps that may be helpful to the coastal [ Yes
district legarding this policy?

J No

15. Geographic Location Description (GLD) s it located on federal land? Does it O Yes
adequately address the reasonably foreseeable coastal effects? Is it adequately

mapped or described in narrative form? 1 No

16. Please provide recommended changes or suggested alternative language

PolioyName and Text: Resporse  Commenty/Discussion

A-3 Disposal of Dredged Materials

Dredged materials placed on tidelands shall not cause significant adverse changes to shoreline
processes, such as sediment transport, coastal erosion, and deposition patterns. Offshore
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Agency/Department Phone E. m ail

Reviewer Nam e

disposal of dredge material shall avoid significant adverse impacts to coastal resources.

1 Does the pollcy address, or flow from, a use or actlvwrﬁ%ﬁc 1 Yes

0. 112.260-280, or 114.250 (b
O No
2 Is this a mattWepartment of Environmental Conservation has the authority [ Yes

to regulate?

O No

3. Does the policy adopt, duplicate, repeat, restate, paraphrase or incorporate by O Yes
reference a slate standard or other state or federal law per 11 AAC 114.270(c)? If

Yes, please provide citation and summary of relevant law: 1 No

4 s the policy clear and concise as to the activities and persons affected by the policies [ Yes
and the requirements of the policies?

ONO e
5. Does the policy use precise, prescriptive and enforceable language? 1 Yes
O No
6. Does the policy address a matter regulated by state or federal law? If Yes, please 1 Yes
provide the citation and brief summary of the law:
I No
7. If Yes to above, discuss the sufficiency of the following (to establish that it is a 1 Yes
O No

“matter of local concern"):
a.  Does the policy relate to a specific coastal use or resource w"hin a defined

portion of the district’s coastal zone? Is the area defined in narrative orona [ Yes
map? O No

h. Does the policy relate to a coastal use or resource that is sensitive to

development? 1 Yes
. Does the policy address a coastal use or resource that is not adequately O No
addressed by state or federal law? 1 Yes

d.  Does the policy relate to a coastal use or resource that is of unique concern [ No
to the district through documentation of local usage or scientific evidence?
. Are the criteria to establish that the policy addresses a matter of local 1 Yes

concern (above) documented? O No
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Agency/Department Phone E.m ail

Reviewer Nam e

8. Docs the policy arbitrarily or unreasonable restrict uses of state concern as defined at 1 Yes
46.40.210(12), referenced in 46.40.060, 114.260 and 114.270(e)(4) and discussed in
No

CPC Resolution #13? (See O
http.V/www.alaskacoast.state.ak.us/Plans/PlanAniendmentResources.htm)

9. Docs the Resource Inventory and Analysis include sufficient analysis of the impacts 3 Yes
to the resources and activities that arc the subject of this enforceable policy”? 1f No,
please identify necessary information in th resource inventory and analysis needed 1 No

to support the policy.

10. Is there sufficient documentation of local usage or scientific evidence regarding a 1 Yes
use or resource of unique concern that is the subject of an enforceable policy'?
O No
11. Does the policy allows or disallows a use or activity per 11 AAC 114.270(g)? If so,
docs the policy only apply to a designated area, AMSA or a SAMP?
12. Is this policy only applicable in a designated area? 1fso, is it on State or private 1 Yes
lands? s it clear that the policy identifies the designation to which it applies and
where the description maps and backup can be found? O No
07 Yes
13. Are the maps adequate to support the enforceable policy they relate to? Is the scale
sufficient to discern if a project is in or out of the area? Are labels, legends and 1 No

references accurate?

14. Can you recommend additional resources or maps that may be helpful to the coastal 3 Yes
district regarding this policy?

J No

15. Geographic Location Description (GI.D) Is it located on federal land? Does it O Yes
adequately address the reasonably foreseeable coastal effects? Is it adequately

7 No

mapped or described in narrative form?

16. Please provide recommended changes or suggested alter na'ive language:


http://http.V/www.alaskacoast.state.ak.us/Plans/PlanAniendmentResources.htm
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Agency/Department Phone E. m ail

PolicyNameand Text: Response - Comments/Discussion
A-4 Floating Feciliies
Placement of floating facilities in coastal waters within the AWCRSA shall be

sited and operated to use anchoring ;nethods which arc able to anchor the
facility safely during high winds and extreme tides.

1 Docs the policy address, or flow from, a use or activity identified in 11 AAC [J Yes
112.200-112.2)40, 112.260-280, or 114.250 (b)-(i)? (OPMP will make this

determination

1 No

2 Is this a matter that the Repartment of Environmental Conservation has the authority 3 Yes
to regulate? (DEC only

O No

3. Does the policy adopt, duplicate, repeat, restate, paraphrase or incorporate by O Yes
reference a state standard or other state or federal law per 11 AAC 114.270(c)? If

Yes, please provide citation and summary of relevant law: 1 No

4. Is the policy clear and concise as to the activities and persons affected by the policies 3 Yes
and the requirements of the policies?

I No
5. Does the policy use precise, prescriptive and enforceable language? O Yes
I No
6. Does the policy address a matter regulated by state or federal law? 1fYes. please 1 Yes

provide the citation and brief summary of the law:
O No
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Reviewer Nam e Agency/Department Phone E.m ail

If Yes to above, discuss the sufficiency of the following (to establish that it is a O Yes

“matter of local concern”): 1 No
a.  Does the policy relate to a specific coastal use or resource within a defined

portion of the district’s coastal zone? Is the area defined in narrative orona [J Yes

map? I No

h. Does the policy relate to a coastal use or resource that is sensitive to

development? 1 Yes
¢.  Does the policy address a coastal use or resource that is not adequately 1 No

addressed by state or federal law? 1 Yes
d. Does the policy relate to a coastal use or resource that is of unique concern I No

to die district through documentation of local usage or scientific evidence?

e. Are the criteria to establish that the policy addresses a matter of local Yes
concern (above) documented? No
8. Docs the policy arbitrarily or unreasonable restrict uses of state concern as defined at Yes

46.40.21()(12), referenced in j60, 114.260 and 114.270(e)(4) and discussed in

CPC Resolution #13? (See
http://lwww.alaskacoast.statc.ak.us/Plans/PlanAmendincntResources.htm)

1 No

9 Does the Resource Inventory and Analysis include sufficient analysis of the impacts [ Yes
to the resources and activities that are the subject of this enforceable policy? 1f No,
please identify necessary information in the resource inventory and analysis needed I No

to support the policy.

10. Is there sufficient documentation of local usage or scientific evidence regarding a O Yes
use or resource of unique concern that is the subject of an enforceable policy?

O No .
11. Does the policy allows or disallows a use or activity per 11 AAC 114.270(g)? 1f so,
does the policy only apply to a designated area. AMSA or a SAMP?
12. Is this policy only applicable in a designated area? Ifso, is it on State or private O Yes

lands'” Is it clear that the policy identifies the designation to which it applies and
where the description maps and backup can be lound? 1 No


http://www.alaskacoast.statc.ak.us/Plans/PlanAmendincntResources.htm
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J Yes

13. Are the maps adequate to support the enforceable policy they relate to? Is the scale
sufficient to discern ifa project is in or out of the area? Are labels, legends and 1 No

references accurate?

14. Can you recommend additional resources or maps that inay be helpful to the coastal ~ [J Yes
district regarding this policy?

1 No

15. Geographic Location Description (GLD) Is it located on federal land? Does it 1 Yes
adequately address the reasonably foreseeable coastal etFects? Is it adequately

mapped or described in narrative form? 1 No

16. Please provide recommended changes or suggested alternative language

B. Habitats Enforceable Policies

The statewide standard for important habitat applies to important habitat designated under 11 AAC 114.250(h). An area that is designated as important habitat must be managed
for the special productivity of the habitat in accordance with enforceable policies that are developed to determine whether a specific land or water use or activity will be allowed.
Enforceable policies related to this designation provide specific measures for meeting the management requirements for dcs./natcd important habitat. Other state and federal laws
that deal with the type of habitat or issues addressed in these enforceable policies are broad in scope and general in their application.

Anadromous fish waters as catalogued by the State of Alaska and adjacent riparian manag -men! areas as described in the Statewide standard are designated important habitat,
(policy B-1)
Coastal waters under state jurisdiction surrounding federal refuges, parks and wilderness areas arc designated important habitat, (policy B-2)
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Folicy Name and Text: Resporse - Comments/Discussion

B-1 Anadromoui Fish Waters

With tre exagption ofvater-dependent strutures, uses involving the research, protectian, or
enhancement ofanadromous fishor treirtebitats, and approved tragoortatianand utility 1
aGssings, ho develogoment, alteraticnofratural vegetatian, or land clearirg galll tae place
withinaminimum distance of 25 feet fran the ordinary high veter mark of anadromous fish
vaters (freshvaters). Ar wilucs exoepted above within 25 feet from the ardinary high water
mark gl be costructor snd used iha manner which minimizes significantadverse inpects
tofishand wildlife hebitat Where practiceble, adbittiaal setiedk distanaes may be recuired
on a site-geEafichkesis inconsulatinwith the resource aganciies toprotect sasitive fishand
wildlife hebrtats.

The folloving aitaiawill be axrsiderad nevaluating the need far ssthed<variatias:

a the s sItivityofanadromous fishusig tre Sits;

b) trenature of the proposed ectiviity and anticijpated disturbence, including
arstructionand geeratian, and the siz2and aofiguration oftre develogpment
wirth resect to the vater body;

®) the darecteristics and fuction ofedsting riparianvegetatian; and

d tre siqe, sal tye, and sail stehillityat the piioposed activity Siteas itaffects tte
potential Tarerosion prablars.

1 Docs the pollcy address, or flow from, a use or act|V|ty ident C Yes
rire WlrefE

0, 112.260-280. or 114.250 (br-(i
o No

[

2 Is this a matt epartment of Environmental Conservation has the authority O Yes
to regulate? mﬁ
O No
3. Does (lie policy adopt, duplicate, repeat, restate, paraphrase or incorporate by O Yes
reference a state standard or other state or federal law per 11 AAC 114.270(c)? If
Yes, please provide citation and summary of relevant law: 0 No
4. Isthe policy clear and concise as to the activities and persons affected by the policies O Yes
and the requirements of the policies?
o No
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5. Does the policy use precise, prescriptive and enforceable language? O Yes
No
6. Does the policy address a matter regulated by stale or federal law? If Yes. please Yes
provide the citation and brief summary of the law:
O No
7. 1f Yes to above, discuss the sufficiency of the following (to establish that it is a O Yes
“matter of local concern™): 1 No
a.  Does the policy relate to a specific coastal use or resource within a defined
portion of the district's coastal zone? Is the area defined in narrative orona [ Yes
map? O No
b. Does the policy relate to a coastal use or resource that is sensitive to
development? 1 Yes
. Docs the policy address a coastal use or resource that is not adequately 1 No
addressed by state or federal law? 1 Yes
d.  Docs the policy relate to a coastal use or resource that is of unique concern 1 No
to the district through documentation of local usage or scientific evidence?
e. Are the criteria to establish that the policy addresses a matter of local O Yes
concern (above) documented? No
8. Does the policy arbitrarily or unreasonable restrict uses of state concern as defined at Yes
46.40.210(12), referenced in 46.40.060, 114.260 and 114.270(c)(4) and discussed in
CPC Resolution (/13? (See 1 No

http://www.alaskacoast.slatc.ak.us/Plans/PlanAmcndmentRcsources.lum)

Docs the Resource Inventory and Analysis include sufficient analysis of the impacts [ Yes
to the resources and activities that are the subject of this enforceable policy? If No,
please identify necessary information in the resource inventory and analysis needed 3 No

to support the policy.

10. Is there sufficient documentation of local usage or scientific evidence regarding a [T y?
use or resource of unique concern that is the subject of an enforceable policy?
1 No
11. Does the policy allows or disallows a use or activity per 11 AAC 114.270(g)? Ifso,
docs the policy only apply to a designated area. AMSA or a SAMP?


http://www.alaskacoast.slatc.ak.us/Plans/PlanAmcndmentRcsources.lum
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Reviewer Nam e Agency/Department Phone E.m ail

12. 1s this policy only applicable in a designated area? Ifso. is it on State or private O yec,
lands? Is it clear that the policy identifies the designation to which it applies and

where the descripiion maps and backup can be found? 1 No

J Yes

13. Are the maps adequate to support the enforceable policy they relate to? Is the scale
sufficient to discern if a project is in or out of the area? Arc labels, legends and O No

references accurate’

14. Can you recommend additional resources or maps that may be helpful to the coastal [ Yes
district regarding this policy?

O No

15. Geographic Location Description (GLD) s it located on federal land? Does it 1 Yes
adequately address the reasonably foreseeable coastal effects? Is it adequately

mapped or described in narrative form? 0 No

16. Please provide recommended changes or suggested alternative language:
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Review er Nam e Agencv/Departmeni Phone E. m ail

PolicyName and Text: Response  Comments/Discussion
B-2 Ge%/Jhysiml Sunveys and In-water Use of Esplosives

Gegdysical suneys gl tothe edant practiceble, be loated, designed, and conducted ©©
avoid disturtences o fishand wildlife pqulatias, desigratad inportant Febitats, and
cesigated ausistaee hanvest aress (Sse sectian D ofthisdgpoter) . Seasoral riestridiio s,
restrictioson tre use ofeplosives, or restrictio s relatirg o the type of rargoortatian
utilizd insuch qeeratias may be recuiired as necessary tomitiigate potential adverse inpects.
Geophysical suneys infreshand marine vaters syporting fishor wildlife el use energy
souross such asair-gurs, ges eplakrs, or other sources et have been denonstraited ©
minimize harm 1o fishand wildlife. Limited use ofexplosives todotain seisnic catamay be
alloned, on a case-hy-case Lxsis, iftre gplicant denostrates et the use of other
noteplosive energy sourcss snot practicble.

The Invater use ofeplosives Tarpurposes other tren gegphysiical suneys dell he
aosiderad on a case by case besis aftar dll stgs have been taken tominimize inpects and
when no precticeble altarratives edast tomeet tre publlic ned.

1 Does the policy address, or flow from, a use or actlv rzm%ﬂ%c @Yes
112.200-112.240, 112.260-280, or 114.250 (b
determination) J No

2 lIsthisa mattmvepartmentof Environmental Conservation has the authority [ Yes

to regula’ *?
o No
3. Docs the policy adopt, duplicate, repeat, restate, paraphrase or incorporate by O Yes
reference a state standard or other state or federal law per 11 AAC 114.270(c)? If
Yes, please provide citation and summary of relevant law : 0 No

4. s the policy clear and concise as to the activities and persons affected by the policies O Yes

and the requirements of the policies?
0 No

5. Does the policy use precise, prescriptive and enforceable language? O Yes

14
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Reviewer Nam e Agency/Department Phone E.m ail
6. Docs (he policy Jdress a matter regulated by stale or federal law? If Yes, please 1 Yes
provide the citation and brief summary of the law: n

No
7. 1f Yes to above, discuss the sufficiency of the following (to establish that it is a 1 Yes
“matter of local concern”): J No
a. Does the policy relate to a specific coastal use or resource within a defined
portion of die district's coastal zone? Is the area defined in narrative orona [ Yes
map? I No
b.  Does the policy relate to a coastal use or resource that is sensitive to
development? O Yes
. Does the policy address a coastal use or resource that is not adequately 1 No
addressed by state or federal law? 0 Yes
d  Does the policy relate to a coastal use or resource that is ol unique concern 3 No
to the district through documentation of local usage or scientific evidence?
e.  Are the criteria to establish that the policy addresses a matter of local 1 Yes
concern (above) documented? 1 No
X Does the policy arb trarily or unreasonable restrict uses of state concern as defined at [ Yes
46.40.210(12). referenced in 46.40.060. 114.260 and 114.270(e)(4) and discussed in
CPC Resolution R13? (Sec O No
http://www.alaskacoast.state.ak.us/Plans/PlanAmendmentResources.htm)
? Does the Resource Inventory and Analysis include sufficient analysis of the impacts 3 Yes
to the resources and activities that are the subject of this enforci ¢ble policy? 1f No.
please identify necessary information in the resource inventory and analysis needed = No
to support the policy.
10. Is there sufficient documentation of local usage or scientific evidence regarding a O Yes
use or resource of unique concern that is the subject ofan enforceable policy?
J No
11. Does the policy allows or disallows a use or activity per 11 AAC 114.270(g)? If so.
does the policy only apply to a designated area. AMSA or a SAMP?
12. 1s this policy only applicable in a designated area? Ifso. is it on State or p. i\ ale [ Yes
lands? Is it clear that the policy identifies the designation to which it applies and
where the description maps and backup can be found? 1 No

15
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Reviewer Nam e Agency/Department Phone E:m uil

7 Yes

13. Are ihc maps adequate to support the enforceable policy they relate to? Is the scale
sufficient to discern ifa project is in or out of the area? Are labels, legends and O No

references accurate?

14. Can you recommend additional resources or maps that may be helpful to the coastal [ Yes
district regarding this policy?

1 No

15. Geographic | ocation Description (OLD) Is it located on federal land? Does it 1 Yes
adequately address the reasonably foreseeable coastal effects? Is it adequately

1 No

mapped or described in narrative form?

16. Please provide recommended changes or suggested alternative language:

D. Subsistence Enforceable Policies

I lie statewide subsistence standard applies when a district has designated a subsistence area. For a designated area, enforceable polices arc used to determine whether a specific
land or water use or activity will be allowed. Enforceable policies related to this standard provide more specific measures for protecting the subsistence resource, including
ensuring access to the resource. State and federal laws that deal with subsistence relate to management of, rather than impacts to, the resource.

The enforceable policies of this section and the Statewide Subsistence Standard apply to:

a) Unalaska Island  Broad Bay. Reese Bay and Naleekin Bay (1000 either side of the rivers to TOO' offshore);
b) state coastal waters around Umnak Island, the Pancake Isl; js and Adugak Island and uplands on the southwest part of Umnak island;

e) lands and waters of the coastal /one on and around the islands of Samalga. Amutka, Scguam, and Atka and Amlia; and

d) state coastal waters surrounding the island of Adak

)
)

Refer to maps ESI-WO 1.1S1-W02, ESI-W03. ESI-W04. ESI-W05. and I-M-WOft,
16
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Agency/Department Phone

E.m ail

Reviewer Nam e

Policy Name and Text:

D-1 Development Impacts

Projects in areas designated for subsistence shall be located, designed, constructed and
operated to minimize impacts to subsistence resources and activities, including access.

L Does the policy address, or flow from, a use or activity identified il AAC

WO, 112.260-280. or 114.250 (b)-(i)? (OPMP will his
2 Is this a mattmwepartment of Environmental Conservation has the authority

to requlate?

3. Does the policy adopt, duplicate, repeat, restate, paraphrase or inco’poratc by
reference a state standard or other state or federal law per 11 AAC 114.270(c)? If
Yes, please provide citation and summary of relevant law.

4. Is the policy clear and concise as to the activities and persons affected by the policies
and the requirements of the policies?

5. Docs the policy use precise, prescriptive and enforceable language?

6. Does the policy address a matter regulated by state or federal law? If Yes, please
provide the citation and brief summary . f'he law:

17

Response  Comments/Discussion

J Yes
O No
O Yes

OO0 N»
O Yes

1 No
1 Yes

O No
O Yes

I No
O Yes

I No

vy,
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Reviewer Nam e Agency/Department Rhone L. m ail
7. IfYes to above, discuss the sufficiency of the following (to cstabli hthat it is a U Yes
"matter of local concern”): 1 No
a.  Docs the policy relate to a specific coastal use or resource within a defined
portion of the district's coastal zone? Is the area defined in narrative orona [J Yes
map? I No
b. Docs the policy relate to a coastal use or resource that is sensitive to
development? O Yes
c. Does the policy address a coastal use or resource that is not adequately O n»
addressed by state or federal law? 1 Yes
d.  Does the policy relate to a coastal use or resource that is of unique concern 1 No
to the district through documentation of local usage or scientific evidence?
e. Ate the criteria to establish that the policy addresses a matter of local 1 Ves
concern (above) documented? 1 No
8. Does the policy arbitrarily or unreal mablc restrict uses of state concern as defined at 3 Yes
46.40.710( 12), re[ilgenced in 46.40.060, 114.260 and 114.270(e)(4) and discussed in
CPC Resolution \UB? (See O No
http://lwww.alaskacoast.statc.ak.us/Plans/PlanAmendmentResources.htm)
9. Does the Resource Inventory and Analysis include sufficient analysis of the impacts I Yes
to the resources and activities that are the subject of this enforceable policy? 1f No,
please identify necessary in' -malion in the resource inventory and analysis needed 3 No
to support the policy.
10. Is there sufficient documentation of local usage or scientific e* idcnce regarding a d Yes
use or resource of unique concern tl at is the subject ofan enforceable policy?
7 No
11 Does the policy allows or disallows a use or activity per 11 AAC 1HJ*Olg)? If so.
docs the policy only apply to a designated area, AMSA or a SAMP?
12. Is this policy only applicable in a designated area? Ifso. is it on State or private O Yes
lands? Is it clear that the policy identifies the designation to which it applies and
where the description maps and backup can be found? 1 No


http://www.alaskacoast.statc.ak.us/Plans/PlanAmendmentResources.htm
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E. m ail

Reviewer Nam e Agency/Department Phone

O Yes

13. Are the maps adequate to support the enforceable policy they relate to? Is the scale
sufficient to discern if a project is in or out of the area? Arc labels, legends and 1 No

references accurate?

14. Can you recommend additional resources or maps that may be helpful to the coastal [ Yes
district regarding this policy?

0 No

15. Geographic Location Description (Ci *)) Is it located on federal land? Does it 1 Yes
adequately address the reasonably foreseeable coastal effects? Is it adequately

mapped oi described in narrative form? 1 No

16 Please provide recommended changes or suggested alternative language

E. Transportation, Coastal Access and Utilities Enforceable Policies

I he statewide coastal access standard is a very broad standard 1he enforceable policies related to this standard provide more specific direction for providing appropriate public
access to. from, and along coastal water. No state 01 federal laws deal specifically with providing coastal public access.

I he statewide transportation and utility routes and facilities standards are limited to addressing impacts to surface and groundwater drainage patterns, wildlife transit and traditional
access. Enforceable policies that relate to these standards provide more specific measures to address route and facilities concerns not included in the statewide standards. Other
state and federal laws that deal with the permitting of transportation and utility routes and facilities are broad in scope and general in their application. This includes state law
related to fish stream crossings; AS 4 1 14.840 gives the deputy commissioner the discretion to require efficient fish passage, it is not mandatory and there are no specific
requirements identified. Consequently, additional specificity in district enforceable policies lor fish stream crossings ensures that local issues are addressed.

10
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Reviewer N a m e

Folicy

Agency/Department Phone

Nameand Text:

E-1 Maintaining Coastal Access
Elerents 0 f acestal anoess incluck roeds, \vatenvys, tialks, portages, canpsites, pianic siles,
and marine andorages.

L

Does the policy address, or flow from, a use or activity identified in 11 AAC
112.200-112.240, 112.260-280, or 114.250 (b)-(i)? (OPMP will make this
determination)

Is this a matter that the Department of Environmental Conservation has the authority
to regulate? (DEC only)

Does the policy adopt, duplicate, repeat, restate, paraphrase or incorporate by
reference a slate sta.idard or other state or federal law per 11 AAC 114.270(c)? If
Yes, please provide citation and summary of relevant law

Is the policy clear and concise as to the activit sand persons affected by the policies
and the requirements of the policies?

Does the policy use precise, prescriptive and ei orceable language?

Does the policy address a matter regulated by state or federal law? If Yes, please
provide the citation and brief summary of the law:

20

E.m ail

O

O

O

“MAI

Yes

No

Yes

No
Yes

No

Yes

No
Yes

No
Yes

No
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Agency/Department Rhone E.m ail

Reviewer Nam e

7. IfYes to above, discuss llie sufficiency of the following (to establish that it is a
“matter of local concern”).
a.  Does the policy relate to a specific coastal use or resource within a defined
portion of the district’s coastal zone? !s the area defined in narrative or on a E
map?
b.  Does the policy relate to a coastal use or resource that is sensitive to
development?
c. Does the policy address a coastal use or resource that is not a Jequately
addressed by state or federal law?
d. Does the policy relate to a coastal use or resource that is of unique concern
to the district through documentation of local usage or scientific evidence?
¢ Are the criteria to establish that the policy addresses a malier of local E
7 Yes
CIn.

o

concern (above) documented?
8. Daocs the policy arbitrarily or unreasonable restrict uses of state concern as defined at
46.40.210(12). referenced in 46.40.060, 114.260 r.<id 114.270(c)(4) and discussed in

CPC Resolution #13? (See
http://www.alaskacoast.state.ak.us/Plans/PlanAmendmentRcsources.htm)

9. Does the Resource Inventory and Analysis include sufficient analysis of the impacts [ Yes
to the resources and activities that are the subject ofthis enforceable policy? it No,
please identify necessary information in the resource inventory and analysis needed [ n -

to support the policy.

10. Is there sufficient documentation of local usage or scientific evidence regarding a 7 Yes
use or resource of unique concern that is the subject of an enforceable policy?

O No
11. Does the policy allows or disallows a use or activity per 11 AAC 114.270(g)? Ifso.
does the policy only apply to a designated area. AMSA or a SAMP?
12. Isthis po’icy only applicable in Vdesignah Jarea? Ifso, is it on Slate or private 0 Yes

lands? s it clear that the policy identifies the designation to which it applies and
where the description maps anu  ckup can be found? 1 No


http://www.alaskacoast.state.ak.us/Plans/PlanAmendmentRcsources.htm
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Reviewer Nam e Agency/Department Phone E.m ail

O Yes

13. Are the maps adequate to support the enfo ceable policy they relate to? Is the scale
sufficient to discern if a project is in or out of the area? Are labels, legends and O No

references accurate?

14. Can you recommend additional resources or maps that may be helpful to th. coastal [ Yes
district regarding this policy?

1 No

15. Geographic Location Description (OLD) - Is it located on federal land? Does it 1 Yes
adequately address the reasonably foreseeable coastal effects? Is it adequately

mapped or described in narrative form? 1 No

16. Piease provide recommended changes or suggested alternative language:

PolicyNameand Text: Response  Comments/Disoussion

E-2 Shoreline Setback and Consol idation

To the extent practicable, transportation, access and utility corridors and their
integrated support facilities, except for facilities or activities that are directly
water dependent, shall be set back 25 feet horizontally from the ordinary high
water line of inland lakes and streams and Mean High Water (MHW) line of
marine "vaters. Transportation, access and utility corridors, and their
integrated support facilities, shall be sited, designed, constructed, and
operated, using uie following standards:

1 Does the policy address, or flow from, a use or activigrxse wfi mc O Yes
Wo, 112.260-280, or 114.250 (b)-(i)?
O No

2
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Reviewer Name Agency/Department Rhone E.mail
2 Is this a matt epartment of Environmental Conservation has the authority
to regulate? M
0 N,
3. Does the policy adopt, duplicate, repeat, restate, paraphrase or incorporate hy Yes
reference a slate standard or other state or federal law per 11 AAC 114.270(c)? If
Yes. please provide citation and summary of relevant law: 1 No

4. 1s the policy clear and concise as to the activities and persons affected by the policies [ Yes
and the requirements of the policies?

Docs the policy use precise, prescriptive and enforceable language? Yes

No

6, Docs the policy address a matter regulated by state or federal law? If Yes, please Yes
provide the citation and brief summary of the law:

1 No

7. 1fYes to above, discuss the sufficiency of the following (to establish that it is a 1 Yes

“matter of local concern”): 1 No

2. Docs the policy relate to a specific coastal use or resource within a defined
portion of the district’s coastal zone? Is the area defined in narrative orona [ Yes
map? O No

b. Does the policy relate to a coastal use or resource that is sensitive to

development? 1 Yes
. Does the policy address a coastal use or resource that is not adequately 1 No
addressed by state or federal law? 1 Yes

d. Does the policy relate to a coastal use or resource that is of unique concern =3 No
to the district through documentation of local usage or scientific evidence?

c. Are the criteria to establish that the policy addresses a matter of local O Yes

concern (above) documented? No

8. Does the policy arbitrarily or unreasonable restrict uses of state concern as defined at Yes
46.40.210(12), referenced in 46.40.060, 114.260 and 114.270(c)(4) and discussed in

CPC' Resolution #13? (See 1 No

http://www.alaskacoast.stale.ak.us/Plans/PlanAmendmentRcsourecs.htm)

23
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9  Does the Resource Inventory and Analysis include sufficient analysis of the impacts [ Yes
to the resources and activities that arc the subject of this enforceable policy? If No,
please identify necessary information in the resource inventory and analysis needed 1 No

to support the policy.

10. Is there sufficient documentation of local usage or scientific evidence regarding a 1 Yes
use or resource of unique concern that is the subject of an enforceable policy?
1 No
11. Does the policy allows or disallows a use or activity per 11 AAC 114.270(g)? Ifso,
does the policy only apply to a designated area, AMSA or a SAMP?
12. s this policy only applicable in a designated area? 1fso, is it on State or private 1 Yes
lands? s it clear that the policy identifies the designation to which it applies and
where the description maps and backup can be found? 1 No
O Yes

13 Arc the maps adequate to support the enforceable policy they relate to? Is the scale
sufficient to discern if a project is in or out of the area? Are labels, legends and 1 No

references accurate?

14, Can you recommend additional resources or maps that may be helpful to the coastal [ Yes
district regarding this policy7

I No

15. Geographic Location Description (GLD) s it located on federal land? Does it 1 Yes
adequately address the reasonably foreseeable coastal effects? s it adequately

mapped or desci ibed in narrative form? 1 No

16. Please provide recommended changes or suggested alternative language

G. Natural Hazard Areas Enforceable Policies

The natural hazards statewide standard provides general appropriate measures for the siting and operation of activ itics within designated areas. Inaddition. 11 AAC 114.270(g)
allows districts to adopt enforceable policies that will be used to determine whether a use or activity will be allowed within a designated areas Enforceable policies related to this

24
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Phone E:m ail

Agency/Department

Reviewer Nam e

standard provide specific measures to hel| minimize impacts within designated areas and to ensure that local issues arc addressed. Policies also identify specific disallowed uses
within designated areas and the criteria that will be used to determine whether a use will be allowed. Other state and federal laws that dealwith development activities in hazard

areas are broad in scope and general in their application.

The entire Aleutian Trench is an earthquake zone and as such the area within the boundaries of the AWCRSA is a designated NaturalHazard Area. In addition, theclimate,
topography and soils contribute to erosion-prone conditions throughout the chain. (Refer to Volume II, Chapter 3).

PolicyName and Text: Response  Commrenty/Discussion

G-I Consultation

The Local Emergency Planning Committee shall be consulted when development is proposed
in a natural hazard area.
1. Does the policy address, or flow from, a use or activity identified in 11 AAC O Yes
112.200-112.240, 112.260-280, or 114.250 (b)-(i)? (OPMP will make this

determination)

[J No

2. Is this a matter that the Department of Environmental Conservation has the authority 1 Yes
to regulate? (DEC only)

O No

3. Does the policy adopt, duplicate, repeat, restate, paraphrase or incorporate by 1 Yes
reference a state standard or other state or federal law per 11 AAC 114.270(c)? If

Yes, please provide citation and summary of relevant law: 0 No

4. s the policy clear and concise as to the activities and persons affected by the policies [ Yes
and the requirements of the policies?

1 No
5. Does the policy use precise, prescriptive and enforceable language? O Yes
O No
6. Does the policy address a matter regulated by state or federal law? If Yes, please O Yes

provide the citation and brief summary of the law:
1 No
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Reviewer Nam e Agency/Department Phone E.m ail

7. If Yes to above, discuss the sufficiency of the following (to establish that it is a 1 Yes

"nuttier of local concern™): 1 No
a.  Does the policy relate to a specific coastal use or resource within a defined

portion of the district’s coastal zone? Is the area defined in narrative orona [ Yes

map? I No

b. Docs the policy relate to a coastal use or resource that is sensitive to

development? O Yes
. Docs the policy address a coastal use or resource that is not adequately 1 No
addressed by state or federal law? 1 Yes

d. Docs the policy relate to a coastal use or resource that isof unique concern 1 No
to the district through documentation of local usage or scientific evidence?
¢.  Arc the criteria to establish that the policy addresses a matter of local O Yes
concern (above) documented? 1 No
X Does the policy arbitrarily or unreasonable restrict uses of state concern as defined at [ Yes
46.40.210( 12), refierenced m 46.40.060, 114.260 and 114.270(e)(4) and discussed in

CPC Resolution WiJ? (See 1 No
http://www.alaskacoast.statc.aK.us/Plans/PlanAmcndincntResourecs.htin)

9. Does the Resource Inventory and Analysis include sufficient analysis of the impacts [ Yes
to the resources and activities that arc the subject of this enforceable policy? 1f No,
please identify necessary information in the resource inventory and analysis needed 1 No

to support the policy

10. Is there sufficient documentation of local usage or scientific evidence regarding a O Yes
use or resource of unique concern that is the subject of an enforceable policy?
J No
11 Docs the policy allows or disallows a use or activity per 11 AAC 114.270(g)? If so.
does the policy only apply to a designated area. AMSA or a SAMP"
12 sthis policy only applicable in a designated area? If so, is it on State or private O Yes
lands? Is it clear that the policy identifies the designation to which n applies and
where the description maps and backup can be found? O No

20


http://www.alaskacoast.statc.aK.us/Plans/PlanAmcndincntResourecs.htin

Aleutians West CRSA Coastal Management Plan: Policy Analysis Table for OPMP and Agency Reviewers

Reviewer N a m e Agency/Department Phone E. m ail

I Yes

13. Are the maps adequate to support the enforceable policy they relate to? Is the scale
sufficient to discern ifa project is in or out of the area? Arc labels, legends and O No
references accurate?

14. Can you recommend additional resources or maps that may be helpful to the coastal 3 Yes
district regarding this policy?

I:l NH

15. Geographic Location Description (GLD) I« it located on federal land? Does it O Yes
adequately address the reasonably foreseeable coastal effects? Is it adequately

mapped or described in narrative form? 1 No

16. Please provide recommended changes or suggested alternative language:

PolicoyName and Text: Resporse  Comments/Disoussion

G-2 Erosion

To the extent practicable, development activities shall minimize impacts on existing
vegetative cover aiu avoid conributing to increased geophysical hazards in erosion-prone
areas.

a) Where development necessitates removal of vegetation, erosion shall be minimized
through replanting or by other appropriate erosion control measures.

b) Resource extraction activities shall be sited and constructed to minimize accelerated
coastal erosion that could result in the creation of geophysical hazards.

1 Docs the policy address, or flow from, a use or activigrgse pyfi rﬁé C 1 Yes
Wo. 112.260-280. 0f 114.250 (b)-(i)?

1 No

2 Is this a mattmepartmentofEnvironmentaI Conservation has the authority [ Yes

to regulate?
O No



Aleutians West CRSA Coastal Management Plan: Policy Analysis Table for OPMP and Agency Reviewers
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Reviewer Nam e Agency/Department P h o n e
3. Docs the policy adopt, duplicate, repeat, restate, paraphrase or incorporate by 1 Yes
reference a state standard or other state or federal law per 11 AAC 114.270(c)? If
Yes. please provide citation and summary of relevant law: 1 No

4. Is the policy clear and concise as to the activities and persons affected by the policies [ Yes
and the requirements of the policies?

No

5. Does the policy use precise, prescriptive and enforceable language? Yes

No

6 Does the policy address a matter regulated by state or federal law? If Yes, please Yes

provide the citation and briefsummary of the law:
7. 1f Yes to above, discuss the sufficiency of the following (to establish that it is a Yes
"matter of local concent"):
a.  Does the policy relate to a specific coastal use or resource within a defined
portion of the district’s coastal zone? Is the area defined in narrative or on a
map?
b Does the policy relate to a coastal use or resource that is sensitive to
development?
¢ Does the policy address a coastal use or resource that is not adequately
addressed by state or federal law?
d. Does the policy relate to a coastal use or resource that is of unique concern
to the district through documentation of local usage or scientific evidence?
e. Are the criteria to establish that the policy addresses a matter of local 1 Yes
concern (above) documented? 1 No
8. Does the policy arbitrarily or unreasonable restrict uses of state concern as defined at [ Yes
46.40.210( 12). referenced in 46.40.060. 114.260 and 114.270(e)(4) and discussed m
CPC Resolution #13? (See 1 No
htlp://lwww.alaskacoast.state.uk.us/Plans/PlanAmendmcntResources.htm)

0000 00 000 OO OO0
=

9. Docs the Resource Inventory and Analysis include sufficient analysis of the impacts 3 Yes
to the resources and activities that are the subject of this enforceable policy? If No.
please identify necessary information in the resource inventory and analysis needed 1] No

to support the policy.
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10. Is there sufficient documentation of local usage or scientific evidence regarding a 1 Yes
use or resource of unique concern that is the subject of an enforceable policy?
0 No
11. Does the policy allows or disallows a use or activity per 11 AAC 114.270(g)? Ifso,
docs the policy only apply to a designated area. AMSA or a SAMP?
12. 1s this policy only applicable in a designated area? Ifso, is it on State or private 1 Yes
lands? Is it clear that the policy identifies the designation to which it applies and
where the description maps ard backup can be found? 1 No
7 Yes

13. Are the maps adequate to support the enforceable policy they relate to? Is the scale
sufficient to discern ifa project is in or out of the area? Are labels, legends and 1 No

references accurate?

14. Can you recommend additional resources or maps that may be helpful to the coastal 1 Yes
district regarding this policy?

O No

15. Geographic Location Description (GLD) s it located on federal land? Does it 1 Yes
adequately address the reasonably foreseeable coastal effects? Is it adequately

O No

mapped or described in narrative form?

Uv Please provide recommended changes or suggested alternative language:

H. Recreation Enforceable Policies

Inorder to have enforceable policies related to recreation, a district must designate an area for that use For a designated recreation area, the "matter of local concern” test does not
apply unless a proposed enforceable policy addresses a matter regulated or authorized by some other state or federal law not enumerated in the statewide standards. State and
federal laws that deal with recreation are broad in scope and general in application, district enforceable policies enacted lor a designated area provide specific management

measures for addressing uses or activities within the area.

The following areas are designated recreational use areas.
a) Unalaska Island  Broad Bay. Reese Bay. Nateekin Bay. Morse Bay, Kaletkin Bay and Ilump> Cove (1000' either side of the rivers to 300" offshore);

b) Beaches located within incorporated boundaries of Atka and Nikolski village townsite IRA (refer to maps FSI-WOI. | SI-W03 and FSI-W05).
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Reviewer Nam e Agency/Department Phone E. m ail

PolicyName and Text Response  Comments/Discussion

H-1 Protection of Recreatiion Value™

Projects, activities, and uses located within designated recreation areas shall bo located,
designed, constructed, and operated to minimize adverse impacts to the physical, biological
and cultural resources upon which the recreation depends.

1 Docs the policy address, or flow from, a use or activity identified in 11 AAC 1 Yes
112.200-112.240, 112.260-280. or 114.250 (b)-(i)? (OPMP will make this

determination) 1 No

2. Isthis a matter that the Department of Environmental Conservation has the authority 1 Yes
to regulate’.’ (DEC only)

1 No
3. Docs the policy adopt, duplicate, repeat, restate, paraphrase or incorporate by O Ves
reference a state standard or other state or federal law per 11 AAC 114.270(c)? If

Yes, please provide citation and summary of relevant law: 1 No

4. 1o the policy clear and concise as to the activities and persons affected by the policies L Yes
and the requirements of the policies? n

No

5. Does the policy use precise, prescriptive and enforceable language? u Yes

[ o

6. Does the policy address a matter regulated by state or federal law? If Yes, please O Yes

provide the citation and brief summary of the law-:
O No
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Reviewer K'an:c Agency/Department Phone E:m ail

7. 1f Yes to above, discuss the sufficiency of the following (to establish that it is a U
“matter of local concern”): O
a  Docs the policy relate to a specific coastal use or resource within a defined
portion of the district's coastal zone? Is the am defined in narrative orona [ Yes
map? O
h.  Docs the policy relate to a coastal use or resource that is sensitive to
development? |
¢. Does the policy address a coastal use or resource that is not adequately O
addressed by state or federal law? 3
d  Dues the policy relate to a coastal use or resource that is of unique concern [
to the district through documentation of local usage or scientific evidence?
. Arc the criteria to establish that the policy addresses a matter of local O Yes
concern (above) documented? O
R Docs the policy arbitrarily or unreasonable restrict uses of state concern as defined at [
4b.40.210( 12). referenced in 46.40.060, 114.260 and 114.70(e)(1) and discussed in
O

CPC Resolution WL3? (See
http:/lwww.alaskacoast.state.ak.us/Plans/PlanAnicndmcntRcsources.htm)

Yes

[

9  Does the Resource Inventory and Analysis include sufficient analysis of the impacts
to the resources and activities that arc the subject of this enforceable policy? If No.
please identify necessary information in the resource inventory and analysis needed 3 No

to support the policy.

10. Is there sufficient documentation of local usage or scientific evidence regarding a O Yes
use or resource of unique concern that is the subject of an enforceable policy?
I No
11 Does the policy allows or disallows a use or activity pet 11 AAC 114.270(g)? If so,
does the policy only apply to a designated area. AMSA or a SAMP?
12 Is this policy only applicable in a designated area? Ifso, is it on State or private O Yes
lands? Is it clear that the policy identifies the designation to which it applies and
where the description maps and backup can be found? 1 No
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J Yes

13. Are the maps adequate to support the enforceable policy they relate to? Is the scale
sufficient to discern ifa project is in or out of the area? Are labels, legends and 1 No

references accurate?

14. Can you recommend additional resources or maps that may be helpful to the coastal 3 Yes
district regarding this policy?

J No

15. Geographic Location Description (GLD) Is it located on federal land? Does it 1 Yes
adequately address the reasonably foreseeable coastal effects? Is it adequately

1 No

mapped or described in narrative form?

16. Please provide recommended changes or suggested alternative language:

PolicyName and Text: Respose  ComentyDiscussion

H-2 Conflict Mitigation

Where practicable, projects within designated recreation areas shall be located, designed,
constructed and operated in a manner that minimizes conflicts with competing recreational
uses of the area. If minimization of such conflicts is impracticable, alternative recreation
opportunities or access shall be provided by the applicant to the extent practicable

1 Docs the policy address, or flow from, a use oractlv C 1 Yes
WO 112.260-280. or 114.250 (b mﬂlﬁ%ﬁ
1 No

2 Is this a mattmewepartment of Lnvironmental Conservation has the authority 3 Yes

to regulate?

J No

3. Does the policy adopt, duplicate, repeat, restate, paraphrase or incorporate by 1 Yes
reference a state standard or other state or federal law per 11 AAC 114.270(c)? If

Yes, please provide citation and summary of relevant law: 1 No
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