b i jou iij Lijri i u j\j_j v ijnrijl i \.EjH, r i ujlTo ZUUJY zuU

11698 HOUSE SmATE AFFAIRS



superior court for a protective order against a household
member . A parent, guardian, or other representative
appointed by the court under this section, may Tile a
petition for a protective order on behalf -f a minor.
The court may appoint a guardian ad litem or attorney to
represent the minor. Notwithstanding AS 25.24.313 or
this section, the office of public advocacy may not be
appointed as a guardian ad litem or attorney for a minor
in a petition TfTiled under this section unless the
petition has been filed on behalf of the minor.
This subsection merely delineates those individuals that may file
a protective order petition (on behalf of themselves or another).
Logically, wunder AS 18.66.110(a), the cross-reference to AS
18.66.100(a) merely sets  forth. with specification, those
individuals which may file an ex yy.rte protective order.

AS 18.66.110(a) merely incorporates the list of those eligible
to file a six-month order petition into the list of those eligible
to File an 20-dsy order ex parte petition. IT the legislature had
intended otherwise, it would have referenced subsection () of AS
13.66.100, not subsection (&), 1into AS 18.66.110(a)-.- It is
subsection (b) that establishes a six-month protective order.
Suosection (@ 01 AS 18.66.100 does no such thing. Contrary to the
ACS"sassertion, AS 18.66.110(a) does not combine the six-month
order with the 20-day ex parteorder: it merely defines those
eligible to file a petition for a 20-day ex parte order.

The ACS points out that the Qlanguage of AS 18.66.110(a)
duplicates the opening lines of AS 18.66.100(a): "A person who is
or has been a victim of a crime involving domestic violence may
file a petition . . _ " The ACS urges that this somehow

establishes that the cross reference in AS 13.66.110(a) was for

some purpose other than defining who 1is eligible to file a
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petition. The ACS would have it that the legislature, therefore,
must have been referring to the six-month order when it referenced
this subsection. This argument .j unpersuasive since, Tirst, there
is no ambiguity as t. what sutsection the Ilegislature was
referencing in AS 13.66.110(a): the legislature explicitly
referenced subsection (@ which does not talk about a six-mcnth
order at all. Second, since there s no ambiguity as to which
subsection the legislature was referring to, it is of no natter
that the opening phrase of the two passages use the same language.
AS 18.66.110(a) merely contains a vague provision (on who can file

a petition) that refers to AS 18.66.100(a), a core detailed

provision (on who can file a petition) .

3. Legislative History

The ACS challenges attempts by the Network to introduce
various documents as legislative history, including the affidavits
of Representative Sean Parnell (the DV Act"s sponsor) and Deputy
Attorney General Laurie Otto. Statements made by legislators or
witnesses after the passage of an act do not, in and of themselves,
constitute legislative history, for there 1is no record that the
legislative body was privy to the information contained. Neither
should the Model Code on Domestic and Family Violence (on which the
DV Act is based) constitute legislative history, since there 1is no
indication that the Legislature adopted the Model Code as a whole,
and since there 1is no indication that the individual legislators

considered the Model Code comments.



The ACS claims that the plain language meaning of AS
18.66.110(a) 1is clear -.id no [legislative history supports the
Network®"s position. As discussed above, the plain language meaning
of the statute tips in favor of the Network®"s position. Any dearth
of legislative history hence does not disadvantage the Network,
but rather, disadvantages the ACS. The ACS has failed to put forth
any legislative history 1in support of its position that a 20-day
ex parte order cannot be requested cn its own.

To ar. extent, the limited existing legislative history
supports the Network®s position that an independent 20-day ex parte
order 1is authorized. Included in the house TfTloor debate, which
clearly constitutes legislative history, are comments b”
Representative Parnell in which he states that:

KB 314 establishes three orders; one 1is a three-d?y
order, one is a twenty-d-y order and the other is a six-

month order. The three-day order ar.d the twenty-day
order are ex parte 1in nature, meaning that they can be
obtained by the victim. The six-month order requires a

hearing; it requires notice and an opportunity to be
heard by the court before that order is Iissued.

Transcript of May 6, 1596 House Proceedings at 3. In the
proceedings on the DV Act, nowhere on record is there an indication
that the 20-day order can only be petitioned for 1iIn conjunction
with the six-month order. As the above excerpt indicates, the DV
Act was describ .das offering three distinct types of orders.
There is no indication that the legislators were under the
impression that any one type oi order can only be gotten in
conjunction with another. In spite of this support, though, the

legislative history does not. specifically speak to the purpose of



AS 18.66.110(a).

A. Overall Purpose, Common Sense and Jood Policy

When ™"the legislative history sheds no light as to the
specific purpose of [a] subsection'™, the court must examine the
plain language of the subsection "in light of 1i.the act"s] overall
purpose and in accordance with common sense and good policy.”
Saunders Properties v. Municipality of Anchorage. 346 P.2d 135, 138
(Alaska 1993) . While the legislative history does not specifically
discuss AS 18.66.110(a), the purpose of tha DV Act is clear. The
DV Act 1is designed to protect victims of domestic violence. This
is evident from the title: "Domestic Violence Prevention and Victim
Protection Act of 1996". This is evident from the fTloor
discussions on the bill, in which there was talk of improving '"the
safety of domestic violence victims” (Testimony of Senator Salo,
Senate Proceedings (Kay 3, 1996); and "ennanc[ing] protection for
domestic violence victims"™ (Testimony of Representative Parnell,
House Proceedings (May 6, 1996). A reading of the Senate and House
debate can lead to no ether reasonable conclusion than that the
purpose of the DV Act was to protect victims of domestic violence.

The DV Act is clearly a victim®s rights law. It is clearly
intended to provide the maximum amount of protection to victims of
domestic violence. When this court considers this purpose, the
proposition that an independent: 20-day ex parte order exists under
the DV Act is firmly grounded. The proposition that AS

18.65.110(a) requires a 20-day ex parte order request to Join a
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six-month order petition tends to undermine the purpose of the DV
Act.

As a matter of common msense, by allowing victims of domestic
violence the ortion of requesting a 20-day ex parte protective
order 1independent of a 6-month order, the victim of domestic
violence is offered a greater encouragejaent to seek some degree of
protection. Six months 1is a long period and the prospects of
filing a six-month order may s=ea overwhelming and daunting to some
victims. Others may net apply because they merely want a short
cooling-off -"eriod from their abusers, and when they find that a
six-month period is required, they may elect no protection at all.
Requiring a linkage of a 20-day ex parte order to a six-month order
could have a chillina affect on some domestic violence victims.
While the cou”™t does nor. have before it cold hard statistics as to

he percentage ot victims that would der line to file a 20-day order
request were it attached to a six-month petition, common sense
informs the court that 1if the 1iIndependent 20-day order was
permitted, the incentive to seek protection would - at least to
some degree — be increased. As a matter of public policy, it is
desireable to 1increase the incentive for victims of domestic
violence to come forward and seek protection from their abusers.

The ACS has argued that requiring that a six-month order be
sought iIn conjunction with a 20-day ex parte order does not amount
to any real limitation. A petitioner, for 1instance, could just
withdraw the petition after the 20 days should the petitioner

prefer not to seek a TfTull six-monrh protective order, or the
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petitioner coul- fail to show up at the hearing required for a six-
month order. This 1is simply not an acceptable subs cute for
allowing an independent 20-day ex parte order. A pro se petitioner

may not be Ffully appraised of the right to withdraw a petition.

5. The DV Act Scheme vs. Civil Injunction Rules
The ACS proposes that the petition for protective orders under
the DV Act 1is essentially the same as a petition for a civil
injunction under Rule 65 of the Alaska Rules of Civil Procedure.
Under Rule 65, it is accepted that:
a party who initially obtains a TRO is not entitled to
receive its benefits indefinitely by not proceeding to
request a preliminary injunction hearing.
Ostrow v. Hiaains- 722 P.2d 936, 940 (Alaska 1986) (citations
omitted). The ACS urges that this holding precludes allowing
an ex parte order under the DV Act without also requiring that the
petitioner seeks a six-month order, since doing so would be like
allowing an 1indefinite TRO without proceeding to a preliminary
injunction hearing. This 1is an unpersuasive argument. The 72-
hour, 20-day and six-month orders now utilized in the domestic
violence context in the State of Alaska are the product of the DV
Act. The DV Act®"s scheme of protection orders was designed and

enacted by the legislature, and is not bound to the general. civil

injunction requirements of Rule 65.

6. The Rights of the Accused
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The ACS hasexpressed concern that the existence of an
independent 20-day ex parte protective order would jeopardize the
respondent®s right to notice and hearing, since the ex parte order
can (by definition) be implemented without notice or an opportunity
for a hearing to the respondent. The DV Act contains two
provisions which adequately address these concerns.

First,under the act, an ex parte protective order may be

dissolved:
An ex parte protective order expires 20 days after it is
issued unless dissolved earlier bv the court at the
request of either the petitioner or the respondent and
after notice and, if requested, a hearing.

AS 18.66.110(a) (emphasis added). Secondly, an ex parte order may

be modified:
Either the petitioner or the respondent may request
modification of a protective order. |If a request is made
for modification of . . an ex parte protective order
under AS 18.66.100(a), the court shall schedule a hearing
on three days®™ notice or on shorter notice as the court
may prescribe: the court shall hear and rule on the
request in an exneditiour manner.

AS 13.66.120(a)(1) (emphasis added), uiven these provisions, the

respondent in a DV Act protective order action is not deprived of

an opportunity to be heard where an ex p-~rre protective order is

granted.

B. THE ISSUES CF REQUIRING THE ADDRESS OF PETITIONER AND
REQUIRING TEE LISTING OF PRIOR CASES ARE MOOT

As stated previously, the ACS has made changes to the domestic
violence forms so that they no longer require the disclosure of a

petitioner®"s heme and wor): address and so that they no longer
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require the disclosure of prior cases within the last five years
involving either the petitioner or respondent. These changes were
clearly appropriate. The DV Act is designed to afford victims of
domestic violence protection from their abusers. Requiring the
listing °f a petitioner®s address with the potential for disclosure
to the respondent would not be consistent with the DV Act"s intent
to protect a victim of domestic violence. Requiring the lasting
of all prior cases within the last five years involving either the
petitioner or respondent was too broad, and presented an undue
burden to the petitioner.
A claim is moot 1if it has lost its character as a present,
live controversy. Kodiak Seafood Processors Ass"n v. State. 900
P.2d 1191, 11S5 (Alaska 1995) (citing Kleven Vv. Yukon-Kovukuk
School Dist.. 353 ?.2d 518, 523 (Alaska 1993) (citations omitted)).
In order for a court to review a controversy, 1in general,
[tlhe controversy must be definite and concrete, touching
the 1legal relations of parties having adverse legal
interests. . . . It must be a real and substantial
controversy admitting of specific relief through a decree
of a conclusive character, as distinguished from an
opinion advising what the law would be wupon a
hypothetical state of facts.
Td. (quoting Jefferson v. Asolund. 453 P.2d 995, 993-99 (Alaska
1969) (citations omitted)).
The ACS no longer utilizes Child Custody and Support Order
Form DR-300 (10/95) in the domestic violence protective order
context. Instead, it now utilizes Temporary Child Custody Order

(Domestic Violence) Form DV-200 (11/96), which does not require a

petitioner®s address information. The 1issue of whether the ACS
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should be enjoined from using Form DR-300 (10/95) 1in the domestic
violence protective order context because it requires information
regardirg a petitioner®s heme and work address is now, therefore,
moot. The question of whether the ACS should be enjoined from
requiring a domestic violence protective order petitioner from
listing a work and home address on court documents 1is no longer a
live controversy since the form currently used no longer requires
a petitioner to list such addresses.

The 1issue cf whether the ACS should be enjoined from requiring
a petitioner to list "all court cases within the last five years"
involving either petitioner or respondent is similarly moot. For
the ACS, through the introduction of the revised For i DV-100
(11/796), no longer requires that such’information be divulged. The
question no longer presents a live controversy.

Both parties have acknowledged that the replacement of Form
DV-100 (6/96) with Form DV-100 (11/96) obviates the need to
litigate the '"prior court case" issue. 3oth parties have also
acknowledged that the replacement of Form DR-300 (10/95) 1in the
domestic violence context with Form DV-200 (11/96) obviates the
need to litigate the "confidentiality of address'™ issue. Neither
of the parties have put Tforth an argument that, despite the
mootness of both these issues, they fall under an except:on to the
nootness doctrine.

For a court to review a matter despite the absence of a live

controversy (i.e., where the controversy 1is moot), the following

factors are applied:
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D whether the disputed issues are capable of

repetition.

2) whether the mootness doctrine, if applied, may
repeatedly circumvent review of the issues and,

3 whether the issues presented are so important to the
public interest as to justify overriding the mootness
doctrine.

DHSS v. Alaska State Hospital. 856 P.2d 7 5, 766 (Alaska 1993).
The issues at hand are Dresumably capable of repetition since the
ACS could arguably choose, in the future, to alter its forms in a
manner by which a petitioner may, once again, be required to list
past court cases or list the petitioner"s address. Nevertheless,
the two issues at hand do not Tfit under the exception to the
mootness doctrine since, should the ACS alter the forms in such a
manner, the Network would have redress through filing a new suit

at such a time. The issues would not repeatedly circumvent review.

IV. CONCLUSION

A petitioner Tiling for protection under the Domestic /iolence
Prevention and Victim Protection Act of 1996 hasthe right toseek
the following relief:

1. An independent ex parte emergency protective order under
AS 18.66.110 wh_ch expires 20 days after it is issued;

2. An i1ndependent six (6) month protective order under AS
18.66.100(b); or

3. Both an ex oarte 20-day protective order in conjunction
with a regular six-month protective order.

Subsequent to the filing of this litigation, the Alaska Court

System made various appropriate changes to the ferns 1iIn use by
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petitioners applying for a domestic violence order. ihe forms
currently in use no longer require the petitioner to I~-st a home
and work address, nor do they mandate that a petitioner list all
cases iIn which either the petitioner or the respondent were
involved during the last five years. As a result of the changes
made by the Alaska Court System to the forms, the issues raised by
the plaintiffs iIn these areas have become moot.

IT 1S THEREFORE ORDERED, ADJUDGED AND DECREED that tha Alaska
Court System prepare and utilize a revised Form DV-100 that
provides proper notice that a petitioner may request the following
protective orders:

[ 1 an ex parte 20-day protective order which takes effect
immediately and without prior notice to the respondent.

[ 1 a six-month protective order which can be granted only
after notice to the respondent and a court hearing.

[ 1 both an ex parte 20-day protective order (which can take
effect immediately, without prior notice to the
respondent) and a regular 6-month protective order (which
can be granted only after notice to the respondent and
a hearing).

Dated this 13th day cf March,

[ cflitlfv i*al nn - g<\

a copy ol tho aoove waTnalied lo sacn
ol the following ol iheir aodresses ol
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Gilmore fli Doherty

LTTORWEYS AT LAW
. dOIVTIOK ru u
ioxtWNOAVC.. tlirft soo
ANCHCRAGE. ALASKA
9950M9B2

TEL (907) 277-4504
FAX (907) 279-4307

IN THE SUPERIOR COURT ?0R TEE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JANE DOE, and the ALASKA
NETWORK ON DOMESTIC
VIOLENCE AND SEXUAL ASSAJLT,
Plaintiffs,
VS.
STATE OF ALASKA, ALASKA
COURT SYSTEM ADMINISTRATIVE
OFFICE OF THE COURTS, and
IRT SNOWDEN, ADMINISTRATIVE
DIRECTOR,

Defendants.
Case NO. 3AN-96-5455 Civil

FINAL JUDGMENT

The above-entitled parties, through respective counsel,
having entered into a Stipulation Regarding Attorneys®™ Fees and
Costs, dated April 25, 1997, -nd this court, after consideration
thereof, having entered an order in accordance with same, now
adjudges that,

Pursuant to this court®s Memorandum Opinion and Judgment,
dated March 13, 1397, ordering, adjudging and decreeing revision of
the Form DV-100 to permit petitioners to request a 20-day ex parte
protective order without also requesting a 6-month order, and

pursuant to this court®"s order regarding attorneys® fees and costs,



04/23/97 FRI 16:39 FAX 9072774657

final judgment is entered in favor of the plaintiffs, Jane Doe and
the Alaska Network on Domestic Violence and Sexual Assault in the
amount of nineteen thousand dollars ($19,000.00).

DATED this dayo f , 1997, at

Anchorage. Alaska.

Rene J. Gonzalez
Superior court Judge

APPROVED as to form, DISAPPROVED as
to form or ACKNOWLEDGED RECEIPT of
a true and correct copy of the /
foregoing ~-INAL JUDGMENT this “*day of April, 1997

By
lruuNiewiadomski, Counsel fTor Plaintiffs

CERTIFICATE OF SERVICE
T HEREBY CERTIFY that on this
day of April, 1997,
a true and correct copy of
Gilmore fij Dohcrty the foregoing "..as delivered

ATTORNEY AT U by mail/hand delivery to:
¢+ CJOLtniON FL7IA

tfiie moavc..suitc toe

+0501. 1082 Euzanne H. Lombardi
TtL (907) 279-4506 Faulkner, Banfield, Doogan & Holmes
FAX 19071 279*4507 -
550 West Seventh Ave., Suite 1000
Anchorage, Alaska 99501-3510
GILMORE & DOHERTY

By:

Deb= Morrow
r \10cs\AX-COURT\FINAL ;5o



Louie Flora

From: POMS@legis.state.ak.us
Sent: Thursday. April 13. 2006 3:48 PM
To: Louie Plora

Subject: New Pom:SB 86  State/muni Liability For Attorney Fees

Alison York
1170 Sundance Loop

Fairbanks 99709-6855,

Please do not support passage of SB86 from committee. This bill would discourage private
citizens from contesting state and local actions. This is ultimately in the public

interest.


mailto:POMS@legis.state.ak.us

Page l1of 1

Lcuie Flora

From: Michael J. Schneider (mjspc@gci.net]
Sent:  Wednesday, April 12, 2006 10:5 AM
To: Rep Paul Seaton

Subject: SB 86

Dear Chairman Seaton:
| am wo. king in California and can’t seem to make this computer send this message to all members of the

committee. Please pass it along.

| have practiced iaw in Anchorage for 30 years. |think SB 86...a bill lirr*ing attorney fee awards against
government entities, is a bad idea.

R's and D’s, liberals and conservatives, young and old. urban and rural have had to rely on current law as the
ONLY hope of mounting a righteous fight against some governmental bad idea or othe- Tha rich can always
afford to challenge those in power. The rest of us can't. Remember, the person seek.ng the fees has to WIN
UNDE 3 CURRENT LAW TO GET THEM. There is nothing wrong with making governmental action accountable

on the same level and under the same rules as individual action.

| am sorry that | am out of state and unable to testify. Please vote “no" and encourage other committee members
to do the same.

Michael J. Schneider

4/13/2006


mailto:mjspc@gci.net

Louie Flora

From: Sherrie Goll [riverside@aptalaska.net]

Sent: Wednesday, April 12,2006 4:49 PM

To: Rep. Paul Seaton; Rep. Carl Gatto; Rep. Bob Lynn; Rep. Jay Ramras; Rep. Berta Gardner;
Rep. Ma,; Gruento'g; Rep. Jim Elkins

Subject: Opposing SB 86

Dear House State Affairs Committee,

I am writing to urge you not support SB 86 the public interests litigant bill currently in
House State Affairs.

This measure is aimed at chilling lawsuits that seek tocompel thegovernment to do what
it is obligated to do by law.

It wouid limit the reimbursement of attorney fees to plaintiffs acting in the public”s
interest, not for monetary gain, after they have successfully proved in court that the
state or some other public entity has failed to comply with its obligations under the law.

This measure will affect non-profit organizations, conservatives, liberals, pro-business
groups, pro and anti environmentalists and politicalgroups ofeverypersuasion.

It is a bad policy. |1 urge you not to pass it.
Thank you for your consideration.

Sherrie

Sherrie Goll
P.0. Box 261
Haines, AK 99827

Phene: 907 766 3717


mailto:riverside@aptalaska.net
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April 13. 2006

To: Representative Paul Seaton. Chairman
House State Affairs Committee

From: Michael W. Macleod-Ball, Executive Director

RE:  Senate Bill 86 - An Act relating to the liability ofthe state and municipalitiesfor attorney
fees in certain civil actions and appeals.

Please accept this statement in opposition to the above referenced bill. We oppose SB 86
on the grounds that itwill have a chilling effect on the ability of parties acting in the public
interest to challenge the inappropriate exercise of governmental authority. Further, the bill will
tend to widen the legal advantage currently held b"(governmental litigants over private
individuals. The ACLU of Alaska will be affected somewhat by this measure, but not to the
extent of other non-profits and individuals who benefit from the current rule. That is because
many of our claims are constitutional in nature - and often there is an alternative statutory award
of attorney fees. Most others will not be so lucky. The bottom line is that citizen oversight of
government will be thwarted by this measure and that will be bad for A laskans.

The typical plaintiff in a public interest lawsuit is an individual, a non-profit advocacy
organization, or a charitable organization. A typical defendant in such a suit isa governmental
entity - often the federal or state government due to the nature of the issues commonly litigated.
However, your reports clearly show that public interest cases arc brought just as regularly against
quasi-public or private entities. There can be no dispute that the typical suit pits a party with
limited financial resources who needs to hire outside counsel against a governmental entity with
access to substantially greater financial and legal resources. As often as not, the dispute is over

principle and not over money.

Compare this to .my other type of litigation. First, private suits .imost always involve a
fight over money or property interests. Typically, general civil litigation pits business against
business or individual against individual. Certainly there are disparities in each party 3 ability to
cope with the costs of litigation - but it3 a matter of happenstance.

The public interest litigant, therefore, is financially disadvantaged and typically docs not
have the prospective benefit of amoney damages award. As a result, attorneys are not readily
available to take on such cases without sizable retainers - it is not profitable for them to do so.
Therefore, the public interest litigant is legally disadvantaged as well - because the governmental
adversary will always have counsel on board from the start. In his letter of transmittal, *re
Governor complains that the public interest litigant is being subsidized by the current system ot
attorney fee reimbursement. But, bear in mind that the public interest litigant only receives
reimbursement ifa) he or she isacting in the public interest and b) he or she is successful in
showing that the government acted wrongly. On the other hand, the government gets its subsidy



Rep. Paul Seaton, Chairman, House State Affairs Committee
April 13, 2006
Page 2 of 2

from the taxpayers whether itwins or not. It3 not as ifthe individual within the government
who caused the government to violate the victim 3 rights ismade to reimburse the taxpayers for
the internal costs of running the government in a manner violative of the public interest. The key
is to set up a system that doesn treward improper behavior - and there will be no incentive for
the government to stop inappropriate action ifthere isno one willing to speak out against such

action through public interest legal action.

Who will this bill affect? will affect those in our society least able to alford it- the
poor, the uneducated, the minorities, the disabled, the elderly - all of whom have benefited from
public interest litigation at one time or another - and many ofwhom would not have been abie to
bring such actions in theirown right. lkwon Tmake a difference to the wealthy individual who
funds a public interest lawsuit - for such individuals, attorney fee reimbursement ;s not a
consideration. Rather, this law will discourage normal, everyday people from trying to make a
difference when they see the government failing to do itsjob. Ifthis bill becomes law, the state
government will be able to rest easier that it can act against "he nublic interest because itwill be
less likely to be held to account for its wrongful actions.

We agree with those who assert that this measure effectuates a court rule change,
requiring a 2/3 vote for approval. Though we defer to the comments of others on this issue, we
note for the record the pending court case against the most recent legislation in this area. The
measure was struck down in Supeiior Court and isnow on appeal to the Supreme Court. Inour
view, it3 inappropriate to further muddy the waters by legislating in this area before the case has
been decided and we strongly recommend that, at a very minimum, the legislature wait for a linal

decision before moving forward.

We note with concern the exception provided for eminent domain proceedings. This
measure preserves an award of attorney fees for eminent domain cases wnere the government
loses. Ifit3okay toaward full fees when someone property rights have been violated by the
government, what about other unlawful action by the government? What about government
negligence, violations of open meeting laws, equal protection rights, due process rights, free
speech rights or restrictions on religious freedom rights? What about violations of election laws"7
Who istosay that a takirg of property isworthy of fee reimbursement, but a violation of a

liberty interest is not?

In short, this bill is presented as if the government is unfairly required to pay fora
vengeful individual 3 lawsuit against the state. Nothing could be further from the truth. This bill
willmake itharder far someone acting in the public interest to force the government to comply
with its legal obligations. We strongly urge you to reject this bill.



SB 86- Public Interest Litigants

February 8, 2005- Senate CRA

8i0 N iit, Ste 203, Anchorage Alaska 99501 /Ph. 907.258.6171 /Fax 907.2j8.61 77
*0 Box 22151, Juneau Alaska 9802 / Ph. 907 463.3366 /i;3X 907.463.3312 /www.acvotcrs.org

Tv/o bills currently under consideration in the Legislature would severely limit Alaskans® ability to
challenge poor government decisions SB 86 and HB 117 asserts sovereign immunity to ignore the
Supreme Court rules that allow public interest litigants to recover legal expenses for challenges of
decisions made by the State. The public interest litigant Ruie 82 exemption isnecessary to ensure that
citizens can afford to challenge bad decisions by state agencies. SB 86/HB 117 limit the award of
attorney 3 fees against the state or municipalities to the amount applicable under Civil Rule 82. only
20-30% of legal expenses. The limitswiil make itdifficult for pubiic interest litigants to find

attorney 3 to challenge the state.

Public Interest Litigants by definition, arc not motivated by an economic incentive, but rather by an
interest in the resolution of a significant public policy issue. In 1974 tho Alaska Supreme Court
removed barriers that al lowed only the rth to challenge bad government decisions.

Limited Finn.?trial Benefit for the S<ate
Over the 10 year period of 1993-2003, the state paid $9,088,000 in attorney s fees. Over one halfof
the cost was for the ongoing Mental Health Trust Litigation. Ifthe Trust litigation isdeleted and fIB

117/ >B 86 passes the State will save an average ofonly about $360,000 per year.

All Sides Impacted
Public interest litigants represent all points,aiong the ideological and political spectrum. Ifnot for the

public interest rule, citizens, such as those cited below, could not afford to challenge poor government

decisions.

Ruedrich, Cities of Crait;. Valdez. D *Ma. et al. v Alaska Redisiricting Board. 44 PJD 141 (Alaska
2001): The Republican Party and several communities challenged the proposed electoral redistricting

Citizens for the tJ eservatibn of the Kenai River Inc. v. Sheffield. 758 P.2d 624 (Alaska 1988): A
group of boat-owncrs brought suit challenging the validity of a state regulation limiting horsepower of

motorized boats on the Kenai River.

Payton v. State,938 P.2d 1036 (Alaska 1997): Rural residents sued D NR for failing to establish a
subsistence salmon fishery on the upper Yentna River.

Alaska Survival. Inc. v. Dept, of Natural Resources.723 P.2d 624 (Alaska 1988): An organization of
local residents filed suit regarding state land disposal of 32 agricultural homesteads.

Is the bill constitutional?
Two superior courts have held that attorney”s fees are 3 matter of procedure under the Alaska

Constitution, and this issue will be heard by the Supreme Court this spring. Should the court agree this
bill could require Court Rule change 2/Jrds vote, because itagain attempts to change procedural rules

regarding the award of attorney 3 fees.

Alaskans building a better future.


http://www.acvotcrs.org
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

907) 465-3867 or 465-2 150 STATE OF ALASKA State Capitol
F:AX) 907) 465-2029 ~Juneau, Alaska 99801-1p182
Mail étop 3101 Deliveries to: 129 6th St.. Rm. 329
MKM() RAND I1M April 26. 2006
SUBJECT: Is a two-thirds vote required because of a court rule change?

(CSSB 86(CRA))

TO: Representative Les Gara
Attn: Darcy Dugan

FROM: Dennis C. Bailey
Legislative Counsel

You asked for an opinion whether a two-thirds vote is requirec. for passage of CSS"
86(CRA). The short answer is yes. The bill modifies Civil Rule 82, hich provides ioi
court-awarded attorney fees. Article IV, sec. 15, Constitution of the State of Alaska
requires a two-thirds vote by the members in each house to change a court rule.
Accordingly, there should be a section and court rule change notice in the title of the
modification of Civil Rule 82.

Without meeting the two-thirds voting requirement, the bill is subject to a couit
challenge. Native Village of Nunapitchuk v. State, 1-JU-03-7U0 CI (April 6, 2004 >
(currently on appeal to the state Supreme Court).

If I may be of further assistance, please advise.

DCB:mcd
06-34 1.med
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THE FOLLOWING DOCUMENT(S)
HAVE BEEN REFILMED TO
ASSURE LEGIBILITY OR PAGINATION

Central Microfilm Services
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LEGAL SERVICES

DIVISION OI' LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau. Alaska 99801-1182
Deliveries to. 129 6th St.. Rm. 329

Mail Slop 3101
MKMOR ANI?L M April 26. 2006
SUBJECT: Is a two-thirds vote requited because of a court rule change?
(CSSB 86(CRA))
TO: Representative Lcs Gara
Attn: Darcy Dugan
FROM: Dennis C. Bailey

Legislative Counsel

You asked for an opinton whether a two-thirds vote is required for passage of CSSB
86(CRA). The short answer is yes. The bill modifies Civil Rule 82, which provides for
court-awarded attorney fees. Article IV, sec. 15, Constitution of the State of Alaska
requires a two-’hirds vote by the members in each house to change a court rule.
Accordingly, there should be a section and court rule change notice in the title of the
modification of Civil Rule 82.

Without meeting the two-thirds voMng requirement, the bill is subject to a court
challenge. Native Village of Nunapilchuk v. State, [-JU-03-700 CI (April 6, 2004)
(currently on appeal to the state Supreme Court).

If I may be of further assistance, please advise.

DCBrined
06-34 I.med



Journal Text for SB86 in the 24th Legislature Page 1of 1
%

Full Journal

05-05-2005 Senate Journal 1380

SB 86
CS FOR SENATE BILL NO. 86(CRA) was read the third time.

Senator Stedman called the Senate. The call was satisfied

The question being: "Shall CS FOR SENATE BILL NO. 86(CRA)

"An Act relating to the liability of the state and municipalities for
attorney fees in certain civil actions and appeals; and providing for an
effective date" pass the Senate?" The roll was taken with the following

result:

05-05-2005 Senate Journal 1381

CSSB 86 (CRA)
Third Reading - Final Passage

re\S: 11 NAYS: 8 EXCUSED: 1  ABSENT: O

Yeas: Cowdery, Dyson, Green, Huggins, Seekins, Stedman, Stevens
B, Stevens G, Therriault, Wagoner, Wilken
Nays: Davis, Ellis, Elton, French, Guess, Hoffman, Kookesh, Olsoi

Excused: Bunde

m  fkjt

http://www.le"is.state.ak.us/basis/getdm_page.asp?session=24&bil'=SB86& jm=1380&hs... 4/27/2006
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Legislative Research Report

February 17, 2006 Report Number 06.097

Public Interest Litigation in Alaska, 1993-2005

Prepared for Representative Paul Seaton

Bv Becky Taylor, Legislative Analyst

You asked us to update Legislative Research Report 03.150, "Public Interest Litigation in Alaska,
1993-2003.Yc j were interested in a list of public interest litigation before the Alaska court,
including the name of each case, the amount and year of the judgment, and a very brief

description of the topic at issue.

As we noted in our previous report, a public interest litigant is a plaintiff who seeks to resolve a
public policy issue impacting a number of people rather than to achieve some private goal. Such
a litigant must adhere throughout a civil suit to the same rules and procedures as every other
litigant. The question of status as a litigant acting in the public interest arises only in the context
of awards of attorney's fees and costs that accompany the decision in the case.

Neitner the rules of court nor pertinent statutes directly address public interest litigants; however,
by long-standing judicial practice, such litigants are exempt from the normal application of Civil
Rule 82, Under this rule, the losing party in a civil action generally pays a portion of the
reasonable attorney's fees of the prevailing party. If, however, the court makes a specific finding
that a plainliff qualifies as acting in the public interest, the plaintiff is exempt from paying the fees

' Please note the following limitations to our search (1) We could find no way to identify cases that are settled
before ajudicial decision is reached (2) Decisions issued by the superior court are not published, although because the
legislature must appropriate funds for any judgment against the State, we can identify those public interest cases that
result in such judgments. Aside Pom that record, however, there is no ready way to identify superior court cases that do
not result in a judgment against the State, unless the decision is appealed to the Supreme Court and public interest status
is at issue. (3) There is no ready system for identifying cases against municipal governments and other governmental
bodies unless they are appealed to the Supreme Court and public interest status is at issue

907-465-3991 Alaska Legislature State Capitol

907-465-3908 (fax) Legislative Research Services Juneau. AK 99801
w3.legia.stale ak us/Research/research home htm



of the prevailing party.2 If the plaintiff prevails, the losing party pays full reasonable attorney's
fees.3

Table 1shows, by fiscal year, the amount of attorney’s fe  costs, and interest paid by the State
from those cases that the Department of Law and the Division of Legislative Audit identified as
public interest cases resultirg in judgments against the State. Table 2 displays, by case, the
attorney's fees, other costs, and interest paid by the State. Table 3 shows those cases in which a
public interest plaintiff lost and, therefore, paid no fees to the State, as well as cases involving
entities other than the State. We identified these cases by searching the Lexis database of
Alaska cases for the past thirteen years.

| hope you find this information to be useful. Please do not hesitate to contact us if you have
questions or need additional information.

2According to the Court in Anchorage v. McCabe. 568 P.2d 986 (Alaska 1977),

The public interest exception to [Civil Rule 82] is designed to encourage plaintiffs ... to
raise issues of public interest by removing the awesome financial burden of such a suit.

As a matter of sound policy, attorney's fees should not be assessed against public
merest plaintiffs because awarding fees in this type of controversy will deter citizens from
litigating questions of general public concern for fear of incurring the expense of the other
party's attorney's fees.

3The cnteria the court uses in weighing a plaintiffs private motivation against the extent of public interest involved
appear among the annotations to Civil Rule 82 as follows: (1) Is the case designed to effectuate stiong public policies?
(2) If the plaintiff succeeds will numerous people rece ve benefits from the lawsuit? (3) Can only a private party have
been expected to bring the suit? (4) Would the purported public interest litigant have sufficient economic incentive to file
suit even if the action involved only narrow issues lack ng general importance?

LegislanvE Research Report06.097 February 2 2006— PAGE?
Public Interest LitigationinAlaska, 1993-2005



Table 1. Attorney's Fees, Costs, and | terest Paid by the State in Public Interest
Cases, FY93-FY05

Flscel Yser AttForney's Coeta et Total
ee- Pre-Ju In- Poet-Judg.
FY 93 689,806 689,806
FY 94 37.694 Unknown 37,894
FY 95 373,290 373,290
FY 96 259,584 6.585 1,437 10,586 278,192
FY 97 215,684 7,074 O 11,044 233,803
FY 98 238,298 7,337 O 23,898 269,533
FY 99 151,578 5,212 O 6.853 163.643
FYOO 80,833 3,232 O 6,445 90,510
FY 01 417,931 22,115 1,693 45,659 487,398
FY 02 1,847,137 141324 O 40,693 2,029,154
FY 03 490,442 59,779 O 5885 556,106
FY 04 41.330 410 0 586 42,326
FY 05 192,256 1,936 O 4.482 198,674
(jveZiesrsavI.YSetZrtZ) 4,578,758 Unknown 4,578,758
FY93-FYO5 9,614,621 255,004 3,129 156,132 10,029,086

Notes: Therewere a numberof discrepancies in the information that was provided by the Department of Law for both the previous
and current report. Although every effort made to select the most recent and most accurate information, the number of
discrepancies raises the concern that there may be errors,

This table shows the fiscal years in which judgments were paid, not necessanly years inwhich cases were decided. Not included
are cases that settled out of court, and public interest cases that did not result ina judgment against the State.

Forseme years, the lees figure may include a small amount of costs. For Cleary v. State in FY96-Fy99 and Lynn Canal
Consent Won v. State in FY03. no information is available regarding how much of the award was allocated for costs and how much
was altoc-ited for fees The total of fees md costs is calculated into total costs as ifitwere all fees. The FY02 amount shown for fees
for InRe 2001 Redisthctmg Cases » A'aska Redistricting Board includes a small amount of costs for the Craig plaintiffs. In that
consildated case, the Redistnctmg Board and the Craig plaintiffs stipulated in supenor court to the award of fees and costs in the
cmount of $173,922. A relatively small but unspecified portion of this amount represents costs. In every other regard, the court
orders in this case were specific as to the amounts for fees and costs, and of "“hose awards, costs represented approximately 11
percent of the total.

A statute that would eliminate the court's authonty to award full attorney' fees under its own rules would not entirely eliminate
instances in which the court could award full fees: some other state and federal laws allow for full fees Federal law could have been
a factoi in determining fees awarded under Cleary v. Smith.

In Weiss v. State. the plaintiffs received an appropriation of $3,500,000 for the land work. The appropriation did not go through the "
Judgment process, which removes lu.gants from the public interest litigant category. That amount is therefore not reflected in the
above nearly $4 6 million for W eiss. . 1
Sources: Kathryn Daughhetee, Administrative Services Director, Department of Law. (907) 465-3673, and Pat Davidson,
Legislative Auditor, Division of Legislative Audit. (907) 465-3830.

1
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Cass Name

Stein v. State (Trustees for Alaska)
Trustees for Alaska v. Gorsuch

S.E. Conference v Hickel

Table 2 Public Interest Cases anu Fees Paid by the Stite, FY 1993-FY 2005

Description

NPOES placer mining permits
Coal mining permit

Roapportionment

FY 93 Subtotal

Kuitsarzkv. Swope

Kuitsarak v. Swope

Offshore prospecting permits (or platinum m Goodnews
Bay -
gfhore prospecting pormrts lor platinum m Gjodnews

FY 94 Subtotal

Hickel v. Cowper

S.E. Conference v. Hickel (Minimum
required exclusive of attorneys fees)

Southeast Alaska Conservation
Council v. State

Cleary v. Smith

Native Village of Toksook Bay v. State

City of Ekwok & Lake & Pemnsi 'a
Borough v. Local Boundary
Commission

Kwethluk IRA Council v. Coghill

Interpretation of Article 1X Sect m 17 of the Alaska
Constitution 'amount available for appropriation’

Roapportionment

DNR's granting of concurrence under section 906(k) of
ANILCA through No Namo Bay. Kukr Island

Prisoners' rights

Right to subsistence hemnq fishery

Challenging boundary of Lake &Peninsula Borough

Electrons case regarding (adore to opon certain polling
places in 10/94 elections

FY 95 Subtotal

Robert Shepard v Kodiak

Trustees of Alaska v. State

Tuiksarmute v Heinze

(conditions m Kodiak jail (DOC contract )arf )

- .

;Challenging DNR's bust interest finding m O&G lease
jsale #55

Appealing decision by DNR Drv of Wator to extend
,wator appropriation permits to mtnmg company

Legidlative Research Services Report 06,097, February 2006

FYM
14,049

39,890

635.868

Fyo4
30,000

7894
37,894
Fy9%

43,756

106,928

44,705
82.047

33,385

51,407

11.063

373,290
FY 96

2'<,000

42,855

6.225

Unknown

Unknown

Unknown

Unknown

Unknown

500

264

14.049
39,890

635,868

30.000

3v, 84

27,933

46,480

7,006

Unknown

Unknown

Unknown

Unknown

Unknown
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Table 2: Public Interest Cases and Fees Paid by the State. FY 1996-FY 2005--Continued

Case hams Description
Danseroau v. Ulmer 199* Gubernatorial election
Keane v. LBC LBC decision incorporating the City ol Pilot Por.t
Cleary v. Smith Prisoners’ rights

Ken Sorenson v. State Subsistence moose hunting

FY 95 Subtotal

Ccrvpar v Knowles CBRF appropriation language
1 O'Callaghan v. Coghill Open/dosed primary issue

Capital Info G'oup v. State Dofaberatrve process executive privilege
Cleary v. Smith Prisoners’ nghts
Nmilchik Traditional Council v. State Cook Inlet Oil & Gas lease sale $78

FY 97 Subtotal

Payton v. State Upper Nentra River salmon subsistence
Port Graham & Nanwalek v. State *2ero discharge' in Cook fnlet from drifeng platforms
Cleary v Smith Prisoners’ nghts
Challenging the Lt Governor's certification of the
Pullen v. Ulmer FISH Initiative for p'acomont on tho Novotnbor 1996
ballet!
Dansereau v. Ulmer 1094 Gubernatorial alscbon

FY 98 Subtotal

Challenging sarrvf six marriage constitutional
Bess v Ulmer
amendment

Kachemak Bay Conservation Souety Z00K Inlet 04 & Gas lease sale *85A
v. Slate.

Cleaiy y. Smith isoivers’ nghts
Doe v. Burton |Challengo lo AUika's Sen Oflunder Rogistrat'on Act

FY 90 Subtotal

Legidlative Research Services Report 06 097, February 2006

Fm

11.038
116.467

57.000

253,584
FY 37

4,331

23.000

81,353

85.000

215,084
FY 06

54.780

24,04?

51.861

24,254

83.356

238,296
FY >9

50.245

37,050

54.788

9.438

151,578

Coat*

2,560

261

3,000
6,595

3.249

272

3. A

7,074

2.585

1,06.5

3.668
7,337

3.262

1,950

5,212

hr*.
Judg.

1,437

1,437

[o]

tHw t-
[Judfl.

317
1,414
2.038

1,243
10,586

328
3,208
1,418
3,639

2,454

11,044

4,688

2.166

2,061

e38

14,124
23»C3

842
3414
1948

648

6,653

Total

2,877
14,149
118,535

61,243
278,102

4,657
31,457
21,690
84,992

91,007

233,803

63,053

26,233

53,922

26,177

101,148

269,533

54,349
42,414
56,734

10,145

163,643

Amoux|p *

Criminal

DMUon

118,505

146,438

84.C92

84,992

53,922

53,922

56.734

10,145

66,879

CMI
Division
2,877

14,149

61.243
131,753

4,657
31,457

21,690

91,007

146,881

62.003

26,233

26,177

101,148
213,611

54,349

42.414

96,764
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Table 2: Public Interest Cases and Fees Paid by the State, FY 1996-FY 2005-Continued
Moot 1 o 14

use . ™ " P. - »
Case Name Description Ftoo COStS Total Criminal!
’ Jutro. Judg. D M alan Division
Aifv. Stale .“..feet o<cultural adoption on child support obligation 34.742 105 2,877 37,724 37,724
Clear/v. Smith Prisoners'nghts 46,091 3,127 3.569 52,786 52,786
FY 00 Subtotal 80,833 3,232 0 6y44F 90,510 52,786 37,724
FY W
Planned Paionthood v Stale UriconstitionaWv of statute limiting partial twth abortions 102.725 7,901 29,559 140.185 140,185
Cleary v Smith Prisoners'rights 119.379 9,252 5.747 134,378 134,378
Challenge to DNR's inclusion ina oil and gas lease sale
Cook Inlet Keeper v. State of certain bacts identified as important to beluga whale 81.975 3,971 85,946 85.946
svhate migration
NAEC/Sierra Club v State/Golden -
Valle/ Electee Challenge to DNR ROW lor the Northern Inleitie 99.102 3,202 1.693 5,737 109,733 109.733
Greonpea -ev. State Challenge to legality of numerous DNR water permits 12,486 1,760 552 14,799 14,799
. Challenge Li DNR process of identifying RS 2477
Gilbertson v Stale casement* 2263 93 2,356 2,356
FY 01 Subtotal 417,931 22,1-5 1,693 | 45,659 487,398 274,583 212,835
FY 02
ChaSengo to legwlabve ekminabon of funding for
Planned Parenthooo v State abortions under the Genen.1 Pi*ef Medical Program 228,062 7,965 33,048 269,075 269.075
Ak Civil Liberties Union v Slate Challepge to the 1996 campaign finance reform 507 814 141 79243 115.197 115197
Ogslation ' ! ’ !
Cleary v Smith Prisoners' rights 9,295 598 401 10,294 10.294
In Re 2001 Redistncting Cases v neanporbonment 1.501 967 .
Alaska Redistricting Board pp . s 132,621 Unknown 1,634,588 Not Applicable
FY 02 Subtotal 1.847,137 141,324 0 | 40,693 2,029,154 16.294 | 384,272
FY 03
Neighborhood Mine Watch v Stale. L
DNR and 1bks Gold Mining. Inc C"™*n°e DINR ROW lxm* hgur 22,242 1846 946 25087 ) ; 25.031
T 'knk ¢ U ™ '> * K
Alaskans for Efficient Govt v Slate ;ggs%ioﬂ mojeen}ﬁiggttlse 5um m 24,000 509 , 24,509 24,509
i [l 1Q Kk Ik " on '
Lynn Canal Conservation v Stale &Nﬁgmulgatgg%);?egitabon UBes °" m[e land mus 53,260 314 53,574 53.574
Cook Inlet Keeper v Stale Chalfonge that forest OS Corp’s Osprey Project was
consistent with ACMP 51,215 524 ‘ 2,156 . 53.895 53,895

| egislalive Research Services Report 06.097, February 2006 Page 608



Table 3: Other Public Interest Legation Before the Alaska Supreme Court,
FY 1993 - FY 2005

Cm # Nam#

Valleys Borough Support Comm v. Local Boundary
Commtsion

Municipality of Anchorage v. Citizens for Representative
Governance

Eyak Traditional Elder* Counsel v. Sherstone, Inc.,

Spenarrt Action Comm. v. Lot 3, Block 1, Evergreen
Subdivision

Kodiak Seafood Processors Ass'n v. State

State v. United Cook Inlet Drift Ass'n
Keam v. Local Boundary Commission
Gnswold v. City of Homer

Laverty v. Alaska Railroad Corp.
Gwich'in Steering Comm. v. Offic j of the Governor

Matanuska Elec Ass'n Inc v Rewi"> the Bd

Anchorage Police Dept Emples. Ass'n v. Municipality of
Anchorage

Cabana v. Kenai Peninsula Borough

Koyukuk River TribalTask Force v. Rue

Cizek v Concerned Citizens of Eagle River Valley, Inc.

Alaska Wildlife Alliance v State

Matanuska Elec. Ass'n Inc. v Rowland Scott Waterman
Siute v. Greenpeace. Inc.

Halloran v State

Ctadon
863 P.2d 232 (1993)

380 P.2d 1058/1994)
904 P.2d 423(1995)

902 P.2d 766 (1995)
900 P.2d 1191 (1995)

895 P.2d 947 (1995)
893 P.2d 1239(1995)

925 P.2d 1015(1996)

13 P.3d 725 (2000)
10 P.3d 572 (2000)
36 P.3d 685 (2001)
24 P 3d 547 (2001)

21 P 3d 833 (2001)

63 P.3d 1019 (2003)

71 P 3d 845 (2003)

74 P 3d 201 (2003)

87 P 3d 820 (2004)

36 P 3d 1056 (2004)

115 P.3rd 547 (2005)

1 Subject

Incorporation of Borough

Validity of petitions to recall school board members from office.
Attorney's fees after voluntary dismissal of action to enjoin
logging on land alleged to be ancestral village & burial grounds
Subsistence hunting and fishing-challenge to "all Alaskans*
eligibility
Pem't to a private fisher for exploratory fishing in closed waters

Subsistence hunting and fishing-challenge to "all Alaskans*
eligibility
Incorporation of city

Validity of ' city ordinance re zoning, and conflict of interest

Extraction of gravel S Public Notice Clause, Alaska Const, an
ViIl, § 10

Deliberative process executive privilege (re ANWR lobbying
activity)
Rural electric cooperative-removal of directors
Substance abuse testing for police and fire department
employees in safety-sensitive positions

Whether classification of municipal land Is a legislative decision
or quasi-judicial and subject to appeal

Moose management

Partial public interest attorney's fees awarded to plaintiff citizens
group sueing property owners seeking re-zoning

Composition of the Board of Game

Campaign disclosure violation as grcunds to deny a seat on the
Board of Directors

Due process in regard” to Department of Natural Resource
permitting

Attorney’s fees after legislation mooted a challenge to the
constitutionality of election procedures for voting on an initiative
proposition

Notes: Included are Alaska Supreme Court public interest cases against the State in which the plaintiff last «i.e., no fees paid and, therefore, the
case is not included in Table 1). it also includes cases (both winning and losing) against ontities other than ihe Sts'e that were appealed to the
Supreme Court that we identified as involving a pubiic interest litigant Not included are cases tnat settled out of court and those public interest
cases that resulted injudgments for attorney's fees against the State.
Source: Lexis search of Alaska cases within tne past thirteen years.

Legislative Research Services Report 06.097, February 2006
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Table 2: Public Interest Cases and Fees Paid by the State, FY 1996-FY 2005-Continued
Amount Paid

Case Name Description fan Cost* Pi*,  Pott- Total nal
d udo. suds. BM’%O DM*ton

Challenge to Lindever gubermatorial candidate's
I -
State v Grady i onthe baiot 99,075 13,060 1.958 114,094 114,094
In Re 2001 Redistricting Cases v .
Alaska Redistricting Board 240,650 44,348 Unknown 284,998 6ot Applicable
FY 03 Subtotal 490,442 59,779 0 5,885 556,106 271,108
. | il i
Hinterberger v State g;'";?;}" failLre o certF~ oebbons re merhLera 25250 410 443 26,103 26,103
Challenge to constitutionglity ot 55,000 limit onan
Jacobus v State incivi tributions to a political party etc 16,080 143 16223 16.223
FY 04 Subtotal 41,330 410 O 586 42,326 0 42,326
FY 09
Trust the Paople v State Chatlenge to filure to cerity petitions fe: US Senate 103,168 968 3,994 106,130 108,130
Challenge to constitutionality ol 55.000 limit on an
Jacobus  Slate
U individuars contributions to a political party etc 77,400 740 143 78283 78283
Hinterberger v State Chal!enge to (allure to certify petitions re marijuana ﬂ’@ 298 3 12260 12.260
legalization
FY 05 S 'btotal |a1ﬁi TV . 1,936 O 4,482 198,674 O 198,674
Weiss v State Mental Health Land Trust brea ,i 4,578.756 Unknown
Totals FY-FYO¥ u14421 5129 183182 sg.TH.H9I IniamflUe Beta
Total Fees and Costs: 9,8b3,825.39
Notes: There were a numou, _.»crepancies in li e Information that was provided try me Department ot Law lor bom the previous and current repod  Although overy effort was made to select the most recent and most accurate

mlormalon the number ol i screpandes raises the concern mat there may be errors
this table shows me fiscal rears in which judgments were paid, not necessarily years inwhich cases were decided Not included are cases that settled out ol court, and public interest cases that did not result in a judgment against
the State
For some years, the lees f yrre may include a small amount 0i costs For Cleary v State in FY96-FY99 and Lynn Canal Conservation v State in FY03, no information is available regarding how much of the award was allocated
lor costs and how much was allocated lor lees The total ol lees and costs is calculated into total costs as it it were aklees The FY02 amount shown lor lees lor In Re 2001 Redistnchng Cases v Alaska ReQistncting Board
includes a small amount ot costs lor the Craig ptaintrlts In that consildated case, the Redistricting Board and the Craig ptambtts stipulated m superior court to the award ot lees and costs in me amount ol $173,922 A relatively small
but Iunspecified portion ol this amount represents costs Inevery other regard, the court orders In mis case were specific as to the amounts lor lees and costs, and ol those awards, costs represented approximately 11 percent ol the
total
Astatute that would eliminate the court's authonty to award lull attorney's lees under its own rules wmtd not entirely eliminate instances Inwhich the court could award lull lees some other state and federal laws allow (ot lull lees
Federal aw could have been a factor Indetermining lees awarded under Cleary v Smith
In Weiss v State. the plaintifts received an appropriation ol 53,500,000 lor the land work The appropnabon did not go through the ludgment process, which removes litigants from the public interest litigant category That amount
is therefore not reflected In me above nearly 54 6 million lor "Velss
1) Totals (or costs ar*J interest are (or FY96-FYO05, as these figures were not provided lor FY93-FV95
Source*: Kathryn Daughhetee. Admimslrabve Services Director. Department ol Law, (907) 485-3673, and Pat Davidson, Lepslabve Auditor, Division ol Legislabve Audit. (907) 465-3830
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LeB slative Research Report”

February 17, 2006 Report Number 06.064

Civil Lawsuits Involving the State of Alaska and Local

Governments, 1993-2005

Prepared for Representative Paul Seaton

Bv Becky Taylor, Legislative Analyst

You asked for a list of cases in wh™h the State of Alaska, or an Alaska city, borough, or
municipality, was involved in civil litigation as a defendant. Specifically, you were interested in the
number of these types of cases each year between 1993 and 2005.

S ummary

We contacted the Alaska Department of Law (DOL) to determine how many cases the State of
Alaska has been involved in as a defendant between 1993 and 2005. Although the DOL was
able to determine the total number of civil cases involving the State that were opened during
those years, the department has no efficient mechanism for sorting through the over 20,000
cases to identify those in which the State was the defendant. Additionally, the DOL was unable to
provide case names because confidential cases would be included in the list. For this reason, we
are unable to provide exact figures for the number of civil cases involving the State of Alaska as

the defendant.

Based on the department's estimate that the State is the defendant in approxinately 75% of the
civil cases that it is involved in, we provide an estimate of the number of such cases. Bob
Meiners, Administrative Services Manager for the Alaska Department of Law, offered the
following insight into why the State is more frequently the defendant than the plaintiff:

As the chief enforcer of state laws and regulations as well as heing viewed as ne
penultimate "deep-pocket," the State is frequently and, in most instances, the
target of litigation rather than the initiator. As a consequence the vast majority of
the files listed (possibly 70% to 80%) have the State as the defendant. The
remainder where the State is the "plaintiff" fall mainly into those catego ies where
the State is required to work through the courts to accomplish specific agency

907-465-3991 Alaska Legislature State Capitol
Legislative Research Services Juneau. AK 99801

907-465-3906 (fax)
w3.legis. state.ak. us/Research/researcb_home.him



missions (e.g., mental health commitments and hospitalizations, child support
enforcement actions, etc.).1

Our estimates of the number of cases involving the State of Alaska as the defendant are included
below in Table 1. These numbers are rough estimates at best, and do not represent the actual

number of cases.

Table 1. Estimated Number of Civil Cases involving the State of Alaska,

1993-2005
v M 2004 1993-2009
- ke Al
e he Stas wrAlsie 81 128 2083 1579
Estimated number of cases invoh mg the 1,388 974 15,400 1 184

State of Alaska as the defendant

Notes: To obtain our estimates we multiplied the total number of cases by 75%, based on Mr. Meiners
approximation that the state is the defendant IN possibly 70% to 80% of the civil cases that it is involved in. These
numbers are estimates only and do not necessarily represent the actual number of cases. Although the State is
usually the target of ligitation, rather than the initiator, the State acts as the plaintiff primarily in cases, such as child
support enforcement actions or mental health commitments, where workin* through the cou u is necessary to

accomplish the mission of a specific agency.
Sources' Data for 1994 and 2004 were provided by Bob Meiners. Administrative Services Manager, Department
of Law. Mi Meiners can be reached at (907) 465-5427. Data for 1993-2005 were provided by Kathryn Daughhetee,
Director of 'he Administrative Services Division. Department of Law Ms. Daughhetee can be reached at (907) 465-

3673.

In order to determine the total number or civil cases involving municipalities, we conducted a
Lexis search of Alaska cases within the past thirteen years. As you may know, decisions in
superior court and cases that settle are not published. This count, therefore, includes only those
cases that were appealed to the Alaska Supreme Court Table 2 shows the number of cases that
we identified involving local governments as the defendant for each of the specified years.

' Personal communication from Bob Meiners, Administrative Services Manager, Alaska Department of Law. Mr.
Meiners can be reached at (907) 465-5427.
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[Table 2: Litigation Before the Alaska Supreme Court Involving Local Governments as the Defendant, 1993-2005
- Yot

(City, Borough, or

Municipality of Anchorage
City and Borough of Juneau
City and Borough of Sitka
City and Borough of Yakutat
Fairbanks North Star Borough
Kenai Peninsula Borough
Ketchikan Gateway Borough
Lake and Peninsula Borough
Matanuska-Susitna Borough
North Slope Borough

City of Dillingham

City of Fairbanks

City of Haines

City of Homer

City of Houston

City of Ketchikan

City of Klawock

City of Kodiak

City of Kotzebue

City of Nome

City of North Pole

City of Sand Point

City of Soldotna

City of St. Paul

City of Tenakee Springs

lotal City, Borough, or Municipality: 101
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Table 2: Litigation Before the Alaska Supreme Court Involving Local Governments as the Defendant,
1993-2005—Continued

Defendant | Yem
. Total
(Other Governmental Entities) INS ISM 1SS5 ISM 1SS7 ISM 1SM MS4 2m1 SSSAl 2sM  IsSM 12003
Anchorage Equal Rights Commission 2 1 3
Anchorage Police and Fire Retirement 1 1
Board
Anchorage School District 1 2 1 1 1
City of Anchorage Police Department 1 1
City of Fairbanks Council 1
Fairbanks North Star Borough Board of 1 1
Equalization
Fairbanks North Star Borough School 1 1 1
District 3
---------- 1
Kenai Peninsula Borough School District 1 1
Kodiak Island Borough Assembly 1 1
Lake and Peninsula Borough School | 1
District 1
Matanuska-Susitna Borough Board of T
Adjustment and Appeals 1 1
S'*ka School District 1 J 1 2
Total Other Governmental Entities: 23
Total All Local Government: 124
Notes: Included are Alaska Supreme Court cases Not included are cases that settled out of court, or that for other reasons did not reach the Alaska Supreme Court.

Source: Lexis search of Alaska cases within the past thirteen years

I hope you find this information to be useful. Please do not hesitate to contact us if you have questions or need additional information.
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rom. Layla Hughes [Ihughos@ earthjustice.org]
ent; Tuesday, April 26, 2005 12:44 PM

0 . Louie Flora

UbjeCtZ RE: public interest litigants

Do you have a copy of the report done by Patricia Young for the fees paid by the state
from 1993-2003? If not, I would be happy to send it to you. Since full fee recovery
amounted to 9 million, the ballpark estimate of what the state would have paid without the
public interest litigant rule for that period would be about 25% of that or 2.25 million
over the 11 year period. (Though Leg. Legal will be able to come up with a more accurate
estimate by looking at which cases went to trial and which did not.)

Keep in mind, however, that thi© really doesn"t give you an accurate estimate. Because
the court can vary an award according to the Rule 82(b)(3) factors, there is no way to
guess whether the court would have awarded more than 20-30% of the total attorney fee
costs on these cases and relied on those factors (instead of the public interest litigant

rule.) In fact, because some of those factors relate to the same concerns the court has
when it uses the public interest litigant rule, it actually seems likely that the court
would have used those factors to give greater awards. Because Rule 82(b)(3)(k) allows the

court to vary a fee award for "equitable factors deemed relevant™ it is even possible that
the court would have awarded the exact same awards, even without the public interest

litigant rule.

Original Message----——
From: Louie Flora (mailto:Louie_Flora@legis.state.ak.us)
Sent: Tuesday, April 26, 2005 12:31 PM
To: Layla Hughes
Subject: RE: public interest litigants

Thanks for the e-mail, Layla. I have been threshing thr ugha massive heap of paperwork

and trying to get to the job of requesting from Leg.

Legal a summary of the past ten years of public interest litigant cas s and the fees
recovered, comparing this to what they would have recovered under court rule 82. I will
be working on this during the interim, and will be stationedout of the Juneau office

until the end of May.

Louie Flora

Aide,
Rep. Seaton
465-4963

Original Message------
From: Layla Hughes (mailto:lhughes@earthjustice.org)
Sent: Tuesday, April 26, 2005 12:21 PM
To: Louie Flora
Cc: pvantuyn@earthlink.net
Subject: public interest litigants

Hi Louie,

I am one of the attorneys who bus closely followed the public interest litigant bills over
the past few years and who 1is challenging HB 145 before the supreme court right now.

Pete Van Tuvn informed me that he spoke to Rep. Seaton about HB 117 and the issue of
public interest litigant fee awards, and promised to provide you all with more information
this summer. I recently drafted a brief explanation that addresses some of the concerns

we e heard legislators express. (Attached).

I would be happy to work with you more this summer to add: jss these or any other concerns
or ideas you might have. Please feel free to contact me any time.

|
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mailto:lhughes@earthjustice.org
mailto:pvantuyn@earthlink.net

«hbll7 .doc»

Layla Hugrfes
Earthjustice

325 Fourth St.

Juneau. AK 99801-1145

Ph:  (907) 586-2751
Fax: (907) 463-5891
www.earthjustice.org
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» Parties that succeed only on tangential issues do not recover fee awards

Under Alaska law, all litigants receive court awarded attorney’s fees only if they are the
prevailing party. Litigants are considered the prevailing party if they succeed on the
main issue. See e.g., Hillman v. Nationwide Mut. Fire Ins. Co, 855 P.2d 1321. 1327

(Alaska 1993).

Generally, fee awards arc not apportioned for either prevailing private or public interest
litigants. However, the court has discretion to vary a fee award baseu on any equitable
factor it deems relevant. Civil Rule 82 (b)(3)(K). Forexample, a court may consider the
prevailing party's varying degree of success on issues when the court sets the award
amount. See Hickel v. Southeast Conference, 868 P. 2d 919, 925 (Alaska 1994). A court
may also determine that apportionment is appropriate because the litigant raised certain
issues that were frivolous. See Dansereau v. Ulmer, 955 P 7Hqia qiq nd rAtid-n t

1998)

» The State pays only about 0.01% of its budget on attorney’s fees in public interest
cases

The State is required to pay attorney fees to public interest litigants when a court
finds that the State has not acted in accordance with the law. The cost of
responding to lawsuits is a necessary incident of having a system of government in
which state action can be challenged in court. However, this cost is quite low. The
total amount spent by the state on attorney’s fee awards in public interest cases
from 1993-2003 was about $9 million. See Patricia Young, Public Interest
Litigation in Alaska, 1993-2003, Legislative Research Services (Alaska Leg.,
April 21, 2003)).

Even this total is misleadingly high, because over half of the fees paid during this
eleven-year period were from a single unusual case, the Alaska Mental Health
Land Trust Litigation (Weiss v. State, 939 P.2d 380 (Alaska 1997)). It is unlikely
that another aberrational case of this type will be filed. The state paid an
additional 1.75 million dollars for the 2001 redistricting cases. Leaving out these
two cases, the state has paid an average of $252,000 per year in public interest
litigant fee awards.
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B RIGGS LAW OFFICE

Rabert B. Br. 3qga Attorneﬁ at Law
9803-3426
AT e, A

April 12, 2006

By facsimile transmission only

Hon. Paul Seaton

Chair, State Affairs Committee
Alaska State Legislature

Alaska State Capitol, Room 102
Fax no.: 907-465-3472

re:  Opposition to CSSB 86 (CRARefd fid)

Dear Representative Seaton:

I regret that | cannot attend the

I am writing to urge opposition to passage of CSSB 86.
I am

hearing scheduled for tomorrow, but submit this letter for the committee’s consideration.
not being compensated by anyone for writing this letter, so mine are the views of a private
citizen and lawyer who has taken some interest in this issue over my professional career. | regret

I was not aware of thL bill when it was before the Senate.

I have been involved in the past in the debate over the so-called Public Interest Litigant
exception. TI*at rule of procedure exists in Alaska case law as an exception to the codified rules
of procedure for allocating attorneys fees and costs to prevailing parties in litigation. See
Supreme Court Order 1118 am, acknowledged as Note to Rule 82, Alaska R. Civ. Proc. and
cases applying the exception under Rule 508(e), Alaska R. App. Proc. The Public Interest
Litigant exception has existed since at least 1980 with the case of Thomas v. Bailey, 611 P.2d
536 (Ahska 1980). It is the product of careful thought, | think, by many justices of the Alaska
Supreme Court informed by decades of public policy and legal experience.

1- Do not throw good money after bad: CSSB 86 lacks a two-thirds majority

When the Legislature last acted on this subject, it passed a version of House Bill 145 in
2003, over arguments made by many (including myself) that the Public Interest Litigant
exception was in effect a Supreme Court rule of procedure requiring a two-thirds majority in
both Houses to be modified. That precise question was fully litigated - ant he State lost - ina
case brought in Juneau before Superior Court Judge Patricia Collins. Judge Collins’ decision is
now under review by the Alaska Supreme Court, in a case that has been fUlly briefed, argued and

is awaiting decision. State ofAlaska v. Nattve Village ofNunapitchuk, el cl., S. Ct No. SI 1525
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Hon. Piul Seaton, Chair, House State Affaire Committee, Alaska Legislature

Re: Opposition to CSSB 86
April 12,2006
Page 2 of 3

(oral argument held Nov. 9,2005). The Legislature should wait for a Supreme Court decision.

CSSB 86 did not pass the AlasJca Senate by the requisite two-thirds majority. Although I
did not litigate the Village of Nunapitchuk case, If I and other lawyers are correct, the lack of
passage by a 2/3 majority is a legally fatal flaw of the bill. It makes no public policy sense to
pass another bill on this subject before hearing the Alaska Supreme Court's views in the Village
ofNunapitchuk case. Otherwise, a law on the books will have to be challenged and litigated at
fiutho public expense. Please do not throw the public’s good money after bad. Instead, please
wait for the Supreme Court to rule in the Village o fNunapitchuk case. Later legislative action on
this subject, informed by the s»gjreme Court, is the better play.

A w et
2. CSSB 86 gambit to carve out a ‘government exception to the exception’
is likely to be trumped bv the Eauvi Protection danse

CSSB 86 is a different take on the .,.;blic Interest Exception than previous bills. It
essentially exempts state and municipal governments from liability for full attorneys fees when
the government loses a lawsuit. In essence, the bill carves out a ‘goveirroent exception” to the
Public Interest Exception to the normal rules of procedure. The motives behind such a gambit
are understandable, given the strongly held views that our municipal and state governmen need
to be free to act quickly and with authority in addressing important social policy issues like
taxation reform, promotion of natural resource development, and stimulation of Alaska’s

economy.

However, the Public Interest Litigant exception was created “to encourage plaintiffs to
raise issues of public interest,” City of Kenai v. Friends of the Recreation Center, Inc. etal., S.
CL No. S-11506, slip op. at 16 (Alaska Feb. 17, 2006) (citations omittedXexcerpt attached),
usually in cases where the financial stake of the plaintiffs is small compared to the cost of

litigation.

The question is, will such an “exception to the exception” pass muster under the Equal
Protection clauses of the United States and Alaska Constitutions? What data is before the
Legislature - other than that municipalities and the State have to pay money if they lose a lawsuit
- to justify treating the governments different than other defendants engaged in public interest
litigation. Are governments less well-financed than non-governmental defendants? Are they
greater targets of litigation under the Public Interest Doctrine? | am not privy to all of the public
record supporting CSSB 86, but | personally doubt this bill can survive an Equal Protection

challenge.

My personal view is that access to the courts to raise issues of public interest is a form of
constitutionally-protected speech. | believe this even more emphatically when the conduct being
challenged is that of a state or local government If | am correct, then the "rational basis” tests
for government action are supplanted by the “strict scrutiny” tests involving infringements of
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Hon. P»nl Seaton, Chair, House State Affairs Committee, Alaska Legislature
Re: Opposition to CSSB 86

April 12,2006

Page 3 0of3

fundamental rights. Under Alaska’s sliding scrutiny tests, there will have to be a greater
justification for treating the government litigant differently from other litigants. Ifso, then it will
be that much hwder for CSSB 86 to overcome legal challenges based equal protection claims. |

think it will be trumped.

3. CSSB 86 is bad public policy for Individuals forced to deal with
the government to court

While those engaged in private business and the use of capital, often needing government
authorisation to pursue their endeavors, might not undr-tand or agree with the need for
individual access to the courts, it takes only one personal legal brush with the full power of the
government to gain understanding. There are many ways besides resource development that
state and focal government action affects individuals. There are uiany decisions that state or
local governments make that do not directly affect individual financial interests, but do have a
significant effect on individuals. And so | ask you and each member of the committee to
consider whether, in the nearly three decades thaf the Public Interest Litigant exception has been
implemented, has this stopped local or state government from acting? Will CSSB 86 instead be
an unfair trump card, an ace in the hole for unfair and unwise government action?

In other countries, people go to war, get beaten and thrown in jail, for things like freedom
of religion, speech, peaceful assembly, petition of government. We are very fortunate as
individuals to have the courts as one very important avenue for redress of our grievances. The
Alaska Supreme Court has recognized that the Public Interest Litigant doctrine has been
necessary, as laws and legal procedure have become at times impossibly complex, to ensure that
lawyers p rvide representation to those who need It, not to just those who can afford it. CSSB
86 would instead make it that mi  harder for an individual to find r. lawyer willing to take on
city hall and the power of the state bureaucracy. Thus | urge thv*e who bciicvc in protecting

individual rights to oppose CSSB 86.

For these reasons, | urge a “noMvote on CSSB 86. Thank you for considering these
ideas.

Very truly yours,

Robert B. Briggs
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Notic*: ThU opinion U subject to corrtction bt/ort publication in th* PAQHCRIPCHIEH
Readers art requestedto bring errors tothe attention ofthe Clerk ofthe Appellate Courts. 303
K Street, Anchorage. Alajka 99301, phone (907) 264-0608, fin (907) 264-0878, e-mail
corrtctionsQapptllate.courts.state.ak M.

THE SUPREME COURT OF THE STATE OF ALASKA

CITY OF KENALI, an Alaska

municipal corporation, Supreme Court No. S-11506
Appellant, Superior Court No. 3KN-03-503 ClI
V.
FRIENDS OF THE RECREATION [No. 5989 - February 17,2006]

CENTER, INC., an Alaska corporation,
MARK NECESSARY, ANITA
NECESSARY, and CLIFFORD D.
MASSIE, Individually,

Appellees

Appeal from the Superior Court ofthe State of Alaska, Third
Judicial District, Kenai, Harold M. Brown, Judge.

Aj pearances: Cary R. Graves, City Attorney, Kenai, for
Appellant. John E. Havelock, John E. Havelock Attorney at
Law, Anchorage, for Appellees.

Before: Bryner, Chief Justice, Matthews, Eastiaigh, Fabe,
and Carpeneti, Justices.

EASTAUGH, Justice.
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prevailed oa the main issue.54 Our determination ofprevailing party status has therefore
traditionally focused on the litigation itself.

Furthermore, the purposes o f the public interest litigant exception to Civil
Rule 82 suggest that the city’s political success in amending KMC 7.15.050(5) and
entering ini &a second management contract with the club is not an appropriate basis for
concluding that Friends is not the prevailing party. We award prevailing public interest
litigants bill reasonable attorney's fees 'to encourage plaintiffs to raise issues of public
interest.”3 This suggests that the focus o fthe prevailing party determination should be
on the litigation, rather than on contemporaneous political or contractual developments.

The city has not convinced us that a public interest litigant that brings a
meritorious claim againstagovernmental unit and obtains apreliminary injunction loses
its prevailing party status if, through the political process, the governmental unit later
moots the lawsuit and accomplishes its challenged goals. Because Friends succeeded in
obtaining the only judicial relief granted in this case before it was dismissed without
objection as moot following amendment of the ordinance, the superior court did not

abuse its discretion in finding that Friends was the prevailing party.4*

Matanuska Elec. Ass'n, Inc. v. Rewire the Bd., 36 P.3d 685, 690 (Alaska
2001); Meidinger v. Koniag, Inc., 31 P.3d 77, 88 (Alaska 2001); De Witt v. Liberty
Leasing Co. ofAlaska, 499P.2d599,601 (Alaska 1972); Baza v. Cotumbia Lumber Co.,
395 P.2d 511, 514 (Alaska 1964).

! Southeast Alaska Conservation Council, Inc. v. State, 665 P.2d 544, 553
(Alaska 1983) (quoting Anchorage v. McCabe, 586 P.2d 986,990 (Alaska 1977)).

? See Halloran v. State, Div. o fElections, 115 P.3d 547,554 (Alaska 2005)
(holding that obtaining temporary restraining order may b- basis for finding plaintiffto
be prevailing party when the restraining order was only reliefgranted in litigation).

-16- 5989



Page 1of 1

Louie Flora

From: Jewell Family [ewell@ acsalasK a.net]
Sent: Monday, April 10.2006 9:17 PM

To: Rep. Carl Gatto; Rep. Max Gruenberg; Rep. Berta Gardner; Rep. Jim Elkins; Rep. Jay Ramras; Rep.
Paul Seaton; Rep. Bob Lynn

Please do not support the passage of SB 86 from

committee. This proposal will make it difficult for ordinary Alaskans to

find attorney’s to contest state and local actions. Private citizens

should be able to challenge their government and be reimbursed for their

costs if they prevail on an issue brought before the courts to reverse

or change a bad law or public policy. The balance of power already rests with the government.
Government has vast resources

available to it that most individuals do not. The public interest

litigant concept helps keep the government honest and balances the

unfair advantage with which a citizen is faced when deciding about

whether or not to challenge the state, if there is a need to discourage frivolous lawsuits, let's find a way
to do so without making it impossible for citizens to challenge bad laws or policies.

Sincerely,
Barb and Bob Jewell

4/11/2006
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Louie Flora

From: M Sandberg@ aol.com
Sent:  Tuesday, April 11, 2006 P:25 PM

To: Rep. Carl Gatto; Rep. Paul Seaton; Rep. Bob Lynn; Rep. Jim Elkins; Rep. Jay Ramras; Rep. Berta
Gardner; Rep. Max Gruenberg; MelissaFouseAATL @ aol.com

Subject: SB 86 Public Interest Attorney Fees

lam writing to or e passage of SB 86, reducing public interest attorney fee awards.

Twenty-five yea ~ "0,1 was the lawyer for Ron and Penny Zobel.

Their case was ,! ,d fought and went all the way to the US Supreme Court.

In the end, that case paved the way for equal PFD divide ids for all Alaskan;;, including children.

Ron and Penny were young and starting out. There *a: no way they could pay for a lawsuit that ultimately
vindicated the constitutional rights of thousands of A.askans.

ltwas only the prospect of public interest fees ifwe won that made itpossible to fight for Alaskans' rights. And, if
we been wrong and lost, the State would have owed us nothing. Only successful litigants can recover. This
seems like a small price for the State to pay for the vindication of Alaskans rights.

Mark Sandberg

4/12/2006
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Louie Flora

From: Michael J. Schneider [mjspc@ gci.net]
Sent:  wednesday, April 12,2006 10:57 AM
To: Rep. Paul Seaton

Subject: sB 86

Dear Chairman Seaton:
lam working in California and can’tseem to make this computer send this message to all members of the

committee. Please pass italong.

I'have practiced law in Anchorage for 30 years. Ithink SB 86...a bill limiting attorney fee awards against
government entities, is a bad idea.

R’s and D’s, liberals and conservatives, young and old, urban and rural have had to rely on current law as the
ONLY hope of mounting a righteous fight against some governmental bad idea or other. The rich can always
afford to challenge those in power. The restof us cant. Remember, the person seeking the fees has to WIN
LINDER CURRENT LAW TO GET THEM. There is nothing wrong with making governmental action accountable
on the same level and under the same rules as individual action.

lam sorry that [am out of state and unable lo testify. Please vote “no" and encourage other committee members
to do the tame.

Michael J. Sc' neider

4/12/2006
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Alaska State Legislature

Senator Con Bunde
Senate District P

Vice Chair Senate Finance Corr ttec
Chair Senate Labor & Commerce Committee

Sponsor Statement
Senate Bill 87

“An Actrelating to motor vehicle safety belt violations.”

Currently, Alaska state law requires all individuals to wear a seat belt while driving or riding in any
vehicle. Senate Bill 87 changes the enforcement measures of this law to allow police officers and state
troopers to pull over individuals who are not wearing their seat belt. Presently, officers may cite drivers
only if they are pulled over for another violation. As a direct result of this legislation, we have the
opportunity to save both lives and the state hundreds of thousands of dollars in emergency, rehabil., Uive

and insurance costs annually.

Motor vehicle accidents are the leading cause uf death for Americans of every age from 6 to 33 years of
age anu Alaska has one of the leading accident related death rates of all 50 states (National Safety
Council, 2002; Kaiser Heallhfacts: State Health Facts). Although seat belt use is required by statute and
is the single most effective safety device in preventing injuries and fatalities, we are currently unable to
enforce its use. In Alaska, a change in enforcement powers would lead to a 10-15% increase in seat belt

use. That increase alone will prevent hundreds of injuries and save 6 lives each year (National

Transportation Safety Board, 2002.)

The primary enforcement seat belt law has been proven to save billions of dollars that society bears
annually from motor vehicle accidents. Eighty-five percent of all costs involved in a motor vehicle crash
are borne by society (National Highway Traffic Safety Administration, 2002.) On a national level in 2003,
the total cost of motor vehicle crashes was over 230 billion uollars (Alaska paid nearly a half a billion
dollars), a cost of $820 per person (National Highway Traffic Safety Administration 2002.) Safety belt
usage saves approximately 50 billion dollars annually; conversely we spend an extra 26 billion on non-

use (MADD, 2003))

Enacting a primary seat belt law may save more lives than any other single piece of legislation we
consider this session. Currently, 21 states plus the District of Columbia have chosen to enforce a primary
seat belt law (Insurance Journal, 2005.) If every state did, we would save lives, prevent injuries and save
Americans billions of dollars in health care, taxes and insurance costs in the first year alone. This bill
saves money and lives. | urge you to consider the evidence before you and support SB 87.
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HOUSE CS FOR SENATE BILL NO. 87(
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Spunsor(s): SENATORS BUNDE. Wilkcn, Seeking Wagoner, Cowdery

A BILL

FOR AN ACT ENTITLED

"An Act relating to motor vehicle safety belt violations."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 28.05.095(a) is amended to read:
(a) Except as provided in (c) ol this section,, a person

(1) 16 years of age or older may not occupy a motor vehicle while
being driven on a highway unless restrained by a safety belt; and

(2) may not drive [OPERATE] a motor vehicle on a highway unless

restrained by a safety belt.
* Sec. 2. AS 28.05.095(c) is amended to read:
(c) Subsections (a) and (b) of this section do not apply to
(1) passengers in a school bus, unless the school bus is required to be
equipped with seat belts by the United States Department of Transportation, or an
emergency vehicle;
(2) a vehicle operator acting in the course of employment delivering

mail or newspapers from inside the vehicle to roadside mail or newspaper boxes;

_ 1 _ HCS SB87( )
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(3) a person or class of persons exempted by regulation under

AS 28.05.096; [OR]
(4) a person required to be restrained by safety belts under (a) or (b) of

this section if the motor vehicle is not equipped with safety beltsj or

(5) operators or passengers of motorcycles, motor-driven cycles,
off-highway vehicles, electric personal mobility vehicles, snowmobiles, and

similar vehicles not designed to  be operated on a highway.

* Sec. 3. AS 28.05.095(e) is repealed.
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Luckhaupt
4/11/05
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE GARDNER

TO: HCS CSSB S7( ), Draft Version "F"

Page 2, following line 7:
Insert a new bill section to read:

"* See. 3. AS 28.05.099(a) is amended » .. J:
(@) A person convicted of a violation of AS 28.05.095(a) or (d) is guilty of an

infraction and may be fined up to $100. [$15] or the court maywaive thefine if he
person convicted donates S1Q0 [$15] to the emergency medicalservices entity

providing services in the area in which the violation occurred."

Renumber the following bill section accordingly.



Louie Flora

rom. POMS@legis.state.ak.us

ent: Wednesday, April 13, 2005 6:19 AM

0. lan Laing

ubject: New Pom:SB 87  Seat Belt Violation As Primary Offense

Matthew Erickson
Po Box 70335

Fairbanks 99707-0335,l00k412
look412 2001@hotmail.com

Everyone knows cigeretts kill. Government mandated a warning label and collects a hefty

tax from thier sale.

Many people debate seat belts save lives, and government would force us to wear them or

pay 1iines.

Is the government really trying to save lives? (or generate more money?).
Dont sell us out!


mailto:POMS@legis.state.ak.us
mailto:look412_2001@hotmail.com
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March 18,2005

The Honorable Paul Seaton, Chair
House State Affaire Committee
Alaska State Capitol, Room 102
Juneau, Alaska 99801-1182

Dear Chair Seaton: RE: SB 87 (Bunde) - Support

On behalfofthe AARP members in Alaska, we encourage your colleagues on the House
State Affairs Committee to support SB 87, autliored by Senator O n Bunde and co-
sponsored by Senators Wilken, Seekins, Wagoner, and Cowdery.

SB 87 would allow an Ala Jca peace officer to ticket an individual who is not wearing a
scat belt Not wearing a belt would move from a secondary to a primary offense and a
driver could be pulled over simply for not being “belted.”

In crashes of the same severity, older individuals arc more likely to dic'than younger
people. Increased seat belt use will reduce fatalities and the severity of injuries.
Research from the National Highway Traffic Safety Administration shows a clear
correlation between seat belt use and a reduced likelihood of crash fatalities for

individuals age 55 and older.

Figure 10-1
Fatality-to-Injuty Ratios for Belted and

Unbelted Occupants, 1999 f

esp eUsing jeat belt
eep oNot using sot belt

59 1015 1677 21-34 25-34 35-44 4554 5564 65-74 T4

Occupantage

Source Nedooal Highway Traffic Safety Administration, 2001.
Prepared by AARJP Public Policy Intotuce.

3601 C Street Suite 1420 | Anchorage, AK 99503 | toll-free 866-227-7447 | 907-341-2270 fax | tell-free °77-434-7598 TTY
Marie F Smith, President | William D. Novelll, Chief Executive Officer |w-w/aarp.orgfak
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AARP recommends an “AYE” vote on SB 87.

Should you have any questions about our position, please feel free to contact me (586-
3637) or Patricic Luby, AARP Advocacy Director (907-762-3314).

Thank you for your consideration.

Sincerely,

Marie Darlin, Coordinator

AARP Capita] City Task Force
415 Willoughby Avenue, ApL 506
Juneau, AK 99801

586-3637 (voice)

463-3580 (fax)

CC:. Representative Jim Elkins
Representative Berta Gardner e
Representative Carl Gatto
Representative Max Jruenberg
Representative Bob Lynn
Representative Jay Ramras
Senator Con Bunde



Louie Flora

rom. POMS @legis.state.ak.us
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0. . lan Laing

UbjECtZ New Pom:SB 87  Seat Belt Violation As Primary Offense

Matthew Erickson
Po Box 70335

Fairbanks 99707-0335,100k412
look412 _2001@hotirail .com

Bunde said the state will receive $2 million a year for nine years in federal highway

safety funds if the bill 1is approved this year.

How many more rights will you sell away? How much to buy our gun rights?
home privacy? Who will OK law suits for injuries/deaths caused by seat belts that the

state mandates?
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Louie Flora

From: Don Smith [don_smith@dot.state.ak.us]
Sent: Tuesday, April 05, 2005 3:12 PM

To: Louie Flora

Subject: Three Million Dollar Mistake

Louie,

I made a mistake in my last email. The $15 million dollar figure should have been $18 million. The
email should read as follows:

Louie Flora
Staff to Representative Paul Seaton
State Affairs Committee

Louie,

Thanks for the call this moming.
The legislation proposed (SAFETEA) by the Bush administration for re-enactment of the US

Transportation Administration has a section in the Highway Safety part of the bill that creates a $100
million dollar fund to distribute to states that enact a primary seat belt law. It also provides funding for
states that have maintained a 90% seat belt use rate foi two consecutive years. It also rewa-ds states that
currently have a primary seat belt law on the books. (I distributed a copy to all House State Affairs
Committee members of Dr. Rungee's (NHTSA) presentation to the US Senate Commerce Committee
this moming - please look at page 2 & 3 for his official statement on this issue....copy attached)

In respect to Alaska:

Were we to enact a Primary Seal Belt Law, the State of Alaska under this law would receive at least $12
million over the next 5 years. The year of enactment would call for an award of $4 million. Each year
for 4 years after that we would receive $2 million per year. The bill calls fur this fund to be in existence
until FY 2010. After that it would have to be re authorized by Congress. If we were able to raise our
usage rate to 90% - after the 2nd >ear at that rate we would receive $4 million each year instead of the
proposed $2 million. That 90% seatbelt use rate would mean that Alaska would receive $6 million in
additional funds or a total of $18 million. These funds would be available for appropriation for highway

safety projects.

Please let me know if the Chairman schedules SB 87 for consideration on Thursday.

Don Smith
Alaska Highway Safety Office

4/5/2005
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As the statistics indicate, traffic safety constitutes a major public health problem.
But unlike a number of the complex issues facing the Nation today, we have at least one
highly effective and simple remedy to combat highway deaths and injuries. Wearing
safety belts is the single most effective step individuals can take to save their lives
Ruckling up is not a complex vaccine, doesn’t have unwanted side effects and doesn’t
cost any money. It’s simple, it works and it’s lifesaving.

Safety belt use cuts the risk of death in a severe crash in half. Most passenger
vehicle occupants killed in motor vehicle crashes arc unrestrained. If safety belt use were
to increase from the 2004 national average of 80 percent to 90 percent—an achievable
goal—nearly 2,700 lives would be saved each year. For every 1 percentage point
increase in safety belt use—that is 2.8 million more people buckling up— we would save
hundreds of lives, suffer significantly fewer injuries, and reduce economic costs by
hundreds of millions of dollars a year.

States recognize these lifesaving benefits, and have enacted safety belt laws.
However, as of March 2005, only 21 States plus the District of Columbia and Puerto Rico
have primary laws, which allow police officers to stop and issue citations to motorists
upon observation that they arc not buckled up. Other safety belt laws, known as
secondary laws, do not allow such citations unless a motorist is stopped for another
offense. In 2004, belt use in States with primary safety belt laws averaged 84 percent, 11
points higher than in States with secondary laws—a statistically significant difference. If
all States enacted primary safety belt laws, we would prevent 1,275 deaths and 17,000
serious injuries annually. Enacting a primary safety bell law is the single most effective
action a State with a secondary law can take to decrease highway deaths and injuries.

The Administration’s SAFETEA proposal builds on the »-emendous successes of
previous surface transportation legislation by taking some important next steps. 1’d like
to highlight one very important component of this proposal that creates a strong incentive
for States to enact primary safety belt laws or achieve high safety belt use rates, while at
the same time streamlining NHTSA’s grant programs to moke them more performance-

based.

The Administration's SAFETEA proposal, transmitted to Congress in 2003 and
adjusted this February, proposes a major consolidation of NHTSA highway safety grant
programs that would provide authorizations over the 6-year period to fund the basic
formula grant program to the States under Section 402, but add two important new
elements—a Safety Belt Performance Grant and a General Performance Grant.

The Safety Belt Performance Grant provides up to S100 million each year to
reward States for passing primary safety bell laws or achieving 90 percent safety belt use
rates in two consecutive year>. Under our proposal, a State that has already enacted a
primary safety belt use law for all passenger motor vehicles (effective by December 31,
2002) would receive a grant equal to 2.5 times the amount of its FY 2003 formula grant
for highway safety. A State that enacts a new primary belt law or achieves 90 percent
belt use for two consecutive years will receive a grant equal to five times the amount of
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Louie Flora

From: Don Smith [don_smith@dot.state.ak.us]
Sent: Tuesday, April 05, 2005 3:12 PM
To: Louie Flora

Subject: Three Million Dollar Mistake

Louie,

I made a mistake in my last email. The $15 million dollar figure should have been $18 million. The
email should read as follows:

Louie Flora
Staff to Representative Paul Seaton
State Affairs Committee

L.ouic,

Thanks for the call this moming.
The legislation proposed (SAFETEA) by the Bush administration for re-enactment of the US

Transportation Administration has a section in the Highway Safety part of the bill that creates a $100
million dollar fund to distribute to states ihat enact a primary scat belt law. It also provides funding for
states that have maintained a 90% seat belt use rate for two consecutive years. It also rewards states that
currently have a primary seat belt law' on the books. (I distributed a copy to all House State Affairs
Committee members of Dr. Rungee’s (NHTSA) presentation to the US Senate Commerce Committee
this moming - please look at page 2 & 3 for his official statement on this issue....copy attached)

In respect to Alaska:

Were we to enact a Primary Scat Belt Law, the State of Alaska under this law' would receive at least $12
million over the next 5 years. 1he year of enactment would call for an award of $4 million. Each year
for 4 years after that we would receive $2 million per year. The bill calls for this fund to be in existence
until FY 2010. After that it would have to be re-authorized by Congress. If we were able to raise our
usage rate to 90% - after the 2nd year at that rate we w'ould receive $4 million each year instead of the
proposed $2 million. That 90% seatbelt use rate would mean that Alaska would receive $6 million in
additional funds or a total of $18 million. These funds would be available for appropriation for highway

safety projects.

Please let me know if the Chairman schedules SB 87 for consideration on Thursday.

Don Smith
Alaska Highway Safety Office

4/5/2005
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THE HONORABLE JEFFREY W. RUNGE, M.D.
ADMINISTRATOR
NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION
Before the
SUBCOMMITTEE ON SURFACE TRANSPORTATION AND
MERCHANT MARINE
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION
UNITED STATES SENATE

April 5, 2005

Chairman Lott, Senator Inouye, Members of the Subcommittee: Thank you for
the opportunity to appear before you today to discuss the Administration’s proposal to
reauthorize our highw ay safety programs in the “Safe, Accountable, Flexible and
Efficient Transportation Equity Act 0f2003” or “SAFETEA.” My staffand | look
forward to working with this Subcommittee and the rest of the Senate to shape the
proposals that will reauthorize our programs and address the highway safety challenges
facing the Nation.

The National Highway 1 raffic Safety Administration's (NHTSA) mission is to
save lives and prevent injuries. Motor vehicle crashes are responsible for 95 percent of
ali transportation-related deaths and 99 percent of all transportation-related injuries.
They are the leading cause of death for Americans for every age from 3 tlirough 33.
Although we are seeing improvements in vehicle crash worthiness and crash avoidance
technologies, the numbers of fatalities and injuries on our highways remain staggering.

In 2003, the last year for which we have complete data, an estimated 42,643 people were
killed in motor vehicL “rashes. This number represents a slight decrease of 362 fatalities
from 2002 (43,005), but w'c need to continue and accelerate that downward trend.

The economic costs associated w-ith these crashes seriously impact the Nation’s
Fiscal health. The annual cost to our economy of all motor vehicle crashes is $230.6
billion in Year 2000 dollars, or 2.3 percent of the U.S. gross domestic product. This
translates into an average of $S20 for every person living in the United States. Included
in this figure is $81 billion in lost productivity, $32.6 billion in medical expenses, and
S59 billion in property damage. The average cost to care for a critically injured survivor
is estimated at $1.1 million over a lifetime, a figure that does not begin to account for the
physical and psychological suffering of the victims and their families.

The fatality rate per 100 million vehicle miles traveled (VMT) in 2003 w-as at an
ail-ti .ie low of 1.48. Secretary Mineta has set a goal of reducing tin’s rate evei further, to
no more than 1.0 fatality for every 100 million VMT by 2008. President Bush and
Secretary Mineta have made reducing highway fatalities the number one priority for the
Department of Transportation and for the reauthorization of NHTSA’s programs.



As the statistics indicate, traffic safety constitutes a major public health problem.
But unlike a number of the complex issues facing the Nation today, we have at least one
highly effective and simple remedy to combat highway deaths and injuries. Wearing
safety belts is the single most effective step individuals can take to save their lives.
Buckling up is not a complex vaccine, doesn’t have unwanted side effects and doesn't
cost any money. It’s simple, it works and it’s lifesaving.

Safetv belt use cuts the risk of death in a severe crash in half. Most passenger
vehicle occupants kilied in motor vehicle crashes are unrestrained. |If safety belt use were
to increase from the 2004 national average of 80 percent to 90 percent—an achievable
goal—nearly 2,700 lives wouid be saved each year. For every' 1 percentage point
increase in safety belt use—that is 2.8 million more people buckling up— we would save
hundreds of lives, suffer significantly fewer injuries, and reduce economic costs by
hundreds of millions of dollars a year.

States recognize these lifesaving benefits, and have enacted safety belt 'aws.
However, as of March 2005, only 21 Slates plus the District of Columbia and Puerto Rico
have primary laws, which allow police officers to stop and issue citations to motorists
upon observation that they are not buckled up. Other safety belt laws, known as
secondary laws, do not allow such citations unless a motorist is stopped for another
offense. In 2004, belt use in States with primary safety belt laws averaged 84 percent. 11
points higher than in States with secondary laws—a statistically significant difference. If
all States enacted primary safety belt laws, we would prevent 1,275 deaths and 17,000
serious injuries annually. Enacting a primary safety belt law is the single most effective
action a Stale with a secondary law can take to decrease highway deaths and injuries.

The Administration’s SAFETEA proposal builds on the .rcmendous successes of
previous surface transportation legislation by taking some important next steps. 1°d like
to highlight one very important component of this proposal that creates a strong incentive
for States to enact primary safety belt laws or achieve high safety belt use rates, while at
the same time streamlining NHTSA’s grant programs to make them more performance-

based.

The Administration’s SAFETEA proposal, transmitted to Congress in 2003 and
adjusted this February, proposes a major consolidation of NHTSA highway safety grant
programs that would provide authorizations over the 6-year period to fund the basic
formula grant program to the States under Section 402, but add two important new
elements—a Safety Belt Performance Grant and a General Performance Grant.

The Safety Belt Performance Grant provides up to S100 million each year to
reward States for passing primary safety belt laws or achieving 90 percent safety belt use
rates in two consecutive years. Under our proposal, a State that has already enacted a
primary safety belt use law for all passenger motor vehicles (effective by December 31,
2002) would receive a grant equal to 2.5 times the amount of its FY 2003 formula grant
for highway safety. A State that enacts a new primary belt law or achieves 90 percent
belt use for two consecutive years will receive a grant equal to five limes the amount of



its FY 2002 formula grant for highway safety. This significant incentive is intended to
prompt State action needed to save lives. States achieve high levels of belt use through
primary safety belt laws, public education using paid and earned media, and high
visibility law enforcement programs, such as the Click it or Ticket campaign.

A State that receives a Safety Belt Performance Grant for the enactment of a
primary safety belt law can elect to use all of those funds for a wide range of highway
safety programs, including infrastructure investments eligible under the Federal Highway
Administration's (FHWA) Highway Safety Improvement Program in accordance with the
State’s Comprehensive Strategic Highway Safety Plan.

Under another provision of the Safety Belt Performance Grant, a State can receive
additional giants by improving its safety belt use rates. This incenti :e. alone, would
provide up to S182 million over the 6-year authorization period. Any State that receives
a grant for improved safety belt use rates is permitted to use up to 50 percent of those
funds for activities eligible under the new Highway Safety Improvement Program.

The six-year General Performance Grant component of our consolidated highway
safety gram program not only eases the administrative burdens of the States but also
rewards States with increased Federal funds for measurable improvements in their safety
performance in the areas of overall motor vehicle fatalities, alcohol-related fatalities, and
motorcycle, bicycle, and pedestrian crash fatalities. Any State that receives a General
Performance Grant is permitted to use up to 50 percent of those funds for activities
eligible under the new Highway Safety Improvement Program.

These grants reflect a different approach to addressing the Nation’s substantial
highway safety problems. While formulating the Department’s reauthorization proposal,
the FHWA and NHTSA embraced the guiding principle that States should receive
resources to address their own, unique transportation safety issues, should be strongly
encouraged to increase their safety belt use rates—the single most effective means of
decreasing deaths and injuries— and should be rewarded for performance with increased
funds and greater flexibility to spend those funds on cither infrastructure safety or
behavioral safety programs.

But with the flexibility comes the accountability. States will be held accountable
for setting realistic and appropriate performance goals, devising corresponding plans, and
ultimately improving performance and achieving the goals.

These yaiding prnciples of flexibility and accountability underlie all aspects of
the Administration’s highway safety reauthorization proposal. In fact, our Nation’s
governors speak with one voice on this issue - and they all want maximum flexibility to
distribute highway safety funds where the need is the greatest.

Mr. Chairman, the single most important safety measure Congress could pass this
decade is SAFFTEA’s proposal to provide incentive grants for States to pass primary belt
laws. As the Nation’s chief highway safety official, 1urge you to pass a bill that gives



States the strongest incentives possible to enact primary belt laws. No vehicle safety
mandate, no elaborate ruicmaking, no public relations campaign that NHTSA could
undertake would have the life-saving impact of Congress providing meaningful
incentives to the States to pass primary belt laws.

I’d like to give you a briefoverview of some of the other provisions of our
SAFETEA proposal transmitted to Congress in 2003.

SAFETEA would establish a new core highway safety infrastructure program, in
place of the existing Surface Transportat' n Program safety set-aside. This new’ FHWA
program, called the Highway Safety Improvement Program (HSIP), would more than
double funding over comparable TEA-21 levels, providing more funds for safety projects
over the 6-year authorization period. In addition to increased funding, States would be
encouraged and assisted in their efforts to formulate comprehensive highway safety
plans. Those States with such comprehensive plans could Hex up to 50 percen* of their
HSIP funds for behavioral safety programs.

SAFETEA also is designed to help the States deter impaired driving. Reducing
the number of impaired drivers on our roadways is a complex task requiring
interconnected strategies and programs. In 2003, an estimated 17,013 people died in
alcohol-related crashes (40 percent of the total fatalities for the year), a 29-percent
reduction from the 23,833 alcohol-related fatalities in 1988, and a decline of 3 percent
over 2002. Our data show that 2003 was the first year since 1999 that the number of
alcohol-related fatalities decreased. The proportion of traffic deaths of individuals with a
blood-alcohol content above .08—the legal limit in every State—was highest in 2003 for
21-24 year olds, at 32 percent, followed by 25-34 year olds, at 27 percent.

A component of our revised Section 402 program would focus significant
resources on a small number of States with particularly severe impaired driving problems
by reating a new $50-million-a-year impaired driving discretionary grant program. The
grant program would include support for up to 10 States with an especially high number
of alcohol-related fatalities and a high rate of alcohol-related fatalities relative to vehicle
miles traveled and population. A team of outside experts would conduct detailed reviews
of the impaired driving systems of these States to assist them in developing a strategic
plan for improving programs and reducing impaired driving-related fatalities and injuries.
Additional support would be provided for training, for technical assistance in the
prosecution and adjudication of driving while intoxicated (DWI) cases, and to help
licensing and criminal justice authorities close legal loopholes.

NHTSA believes that this targeted State grant program and supporting activities,
together with continued nationw ide use of high-visibility enforcement and paid and
earned media campaigns, would lead to a continuation of the downw ard trend in alcohol-
related fatalities. Also, through the comprehensive safety planning process, all States
could elect to use a significant amount of their FHWA Highway Safety Infrastructure
funding, in addition to their consolidated highway safety program funds, to address
impaired driving.



SAFETEA’s highway safety title includes a key provision to authorize a
comprehensive national motor vehicle crash causation survey to enable us to determine
the factors responsible for the most frequent causes of crashes on the Nation’s roads.
This comprehensive survey would be funded at S10 million a year out of the funds
authorized for our highway safety research and development program. The last
comprehensive update of crash causation data was gcn<-.au*d in the 1970s. Congress has
recognized the importance of this survey and so far has appropriated S14 million for this
effort. Appropriations have been used to dc melop protocols and methodology, procure
equipment, hire and train new researchers, establish data collection methodology and
structure and begin field data collection.

SAFETEA also would create a new $50-million-a-ycar incentive grant program
that builds upon a TEA-21 program to encourage States to improve their traffic records
data. Accurate State traffic safety data are critical to identifying local safety issues,
applying focused safety countermeasures, and evaluating the effectiveness of
countermeasures. Improvements arc needed for police reports, driver licensing, vehicle
registration, and citation/court data to provide esseni linfonnation. Additionally,
deficiencies in data negatively impact national databases including the Fatality Analysis
Reporting System, General Estimates System, National Driver Register, Highway Safety
Infonnation System, ,.nd Commercial Driver License Information System.

For the past 20 years. Federal support for Emergency Medical Services (EMS)
has been both scarce and uncoordinated. As a result, the capacity of this critical public
service has seen little growth, and support for EMS has been spread among a number of
agencies throughout the Federal government, including NHTSA. Except for NHTSA,
most of the support offered by these agencies has 'ocused only on specific system
functions, rather than on overall system capacity, and has been inconsistent and
ineffectively coord’nated.

SAFETEA would establish a new $10 inillion-a-ycar State formula grant program
to support EMS systems development, including 9-1-1 nationwide, and would provide for
a Federal Interagency Committee on EMS to strengthen intergovernmental coordination
of EMS with NHTSA providing staffsupport. The States would administer the grant
program through their State EMS offices and coordinate it with their highway safety
offices. Enactment of this secli nwould result in comprehcnsive support for EMS
systems, and improved emergency response capacity nationwide.

SAFETEA ;.iso would provide a total of over $500 million for NHTSA’s highway
safety research and development program. This program supports State highway safety
behavioral programs and activities by developing and demonstrating innovative safety
countermeasures and by collecting and disseminating essential data on highway safety.
The results of our Section 403 research provide the scientific basis for highway safety
programs that Slates and local communities can tailor to their ow'n needs, ensuring that
precious tax dollars are spent only on programs that are effective. The States are



encouragul to use these effective programs for their ongoing safety programs and
activities.

Highway safety behavioral research focuses on human fac'ors that influence
driver and pedestrian behavior and on environmental conditions that affect safety. This
research addresses a wide range of safety problems through various initiatives, such as
impaired driving programs, safety belt and child safety seat programs and related
enforcement mobilizations, pedestrian, bicycle, and motorcycle safely initiatives,
enforcement and justice services, speed management, aggressive driving
coantcrmcasurcs, emergency medical services, fatigue and inattention countermeasures,
and data collection and analysis efforts. These efforts have produced a variety of
scientifically sound data and results.

Finally, SAFETEA would provide a total of over $23 million for the National
Driver Register. This system facilitates the exchange ofdriver licensing information on
problem drivers among the States and various Federal agencies to aid in making
decisions concerning driver licensing, driver improvement, and driver employment and

transportation safety.

Overall, SAFETEA is a groundbreaking proposal that offers States more
flexibility than they have ever had before in how they spend their Federal-aid safety
dollars. It reduces State administrative burdens by consolidating multiple categorical
grant programs into one. It would reward States for accomplishing easily measurable
goals and encourage them to take the most effective steps to save lives. It is exactly the
kind of proposal that is needed to more effectively address the tragic problem of highway

fatalities.

On the motor vehicle safety side of NHTSA's mission, we focus our efforts on
actions offering the greatest potential for saving lives and preventing injury. Ln2003. we
published the first ever NHTSA multi-year vehicle safety rulemaking priorities and
supporting research plan. It sets forth the agency's rulemaking goals for 2003 through
2006. We have transmitted to Congress the January 2005 update of the plan, which
covers the years 2005 through 2009.

In addition, we are committed to reviewing all Federal Motor Vehicle Safety
Standards systematically over a 7-year cycle. NTITSA is a data-driven and science-
driven agency, and we decided that such a review is needed in light of changing
technology, vehicle fleet composition, safety concerns and other issues that may require
changes to a standard. Our regulatory reviews are in keeping with the goals of the
Government Performance and Results Act, to ensure that our rulemaking actions produce
measurable safety outcomes. Several decades of vehicle safety rulemakmg have
demonstrated that quality data and research produce regulations that are technically
sound, practicable, objective, and repeatable. Our rulemaking priorities plan was crafted
with these principles in mind.



NHTSA’s priority rulemakings for the immediate future include enhanced side
crash protection; improved rollover crash protection through advanced prevention
technologies, reduced occupant ejection, and upgraded roof crush protection; reduction in
light vehicle tire failures; and shorter stopping distances for heavy trucks. Our longer-
term priorities include research and rulemaking decisions to address vehicle
“aggrcssivity” toward other vehicles; improved visibility through enhanced mirrors and
other technologies; reduction in crashes associated with driver distraction; improved
heavy truck tires; ensuring the safety of hydrogen, fuel cell, and alternative-fueled
vehicles; and advancing crash avoidance technologies, such as driver-assist systems. We
have integrated our rulemaking priorities plan and our supporting research plan to ensure
that research is available when needed to conduct rulemakings that advance safety.

I would ask the Subcommittee not to include rulemaking mandates in your bill to
reauthorize NHTSA's programs. Mandates take away NHTSA's ability to prioritize its
work based on its most important safety priorities, to revise those priorities as
circumstances change, and to have the time needed to ensure that our regulations are
based on sound science. Mandates that dictate timelines and the regulatory approach
impair our ability to provide the public with the best safety solutions.

Mr. Chairman, the Secretary named the Administration's proposal "SAFETEA"
for a very good reason. This Subcommittee literally has the power to save thousands of
lives in the years to come at no cost to the consumer. lurge you to support the
Administration's SAFETEA proposal, and especially to give the States the necessary
incentives to pass primary belt laws. It is worth repealing that nothing Congress will do
in this bill will have a greater and a more lasting impact on safety.

Thank you for your consideration of my views. 1will be pleased to answer any
questions you may have.



Kenai Peninsula SAFE KIDS For The Central Peninsula Area
Central Peninsula General Hospital
250 Hospital Place
Soldotna, Alaska 99669
907-714-4539
safekids@cpgh.org

April 1, 2005

Dear Representative:

Please support (SB 87) making Seat Belt violation a Primary Offense in the State of Alaska.
This will allow law enforcement officers to stop and issue tickets or warn people who are not
wearing their seat belts.

According to recent studies, the most effective way of reducing the number of deaths in traffic
crashes is through primary enforcement seat belt laws. The average increase in usage has been
around 10-15 percent. In Alaska, this would mean lives saved and injuries lessened or
prevented. It would, also, mean money saved. Most of the costs of serious injury are taken on by
the state or by the public. Itis estimated that by increasing seat belt usage by 10% in Alaska it
would mean five lives saved, 58 major injuries prevented, and a savings of $10,000,000 in
medical care, rehabilitation, lost productivity, and funeral expenses, annually.

People argue that safety belt laws infringe on personal freedom, but I believe wearing a safety
belt is a responsibility. Deciding not to wear a safety belt is not a decision to exercise personal
freedom, but one to gamble huge amounts of family and taxpayer money. Plus, the person
whom is not wearing their safety belt (exercising their personal freedom) puts other passengers in
the vehicle at risk of serious injury and death due to the unbuckled passenger’s body becoming a

lethal weapon during a crash.

Please act to improve safety and save lives on the road. Please support SB 87 for primary
enforcement of seat belts.

Thank you for your continued service to our state.

Jane B. Fellman RN
Coordinator Kenai Peninsula SAFE KIDS
For The Central Peninsula Area
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