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Sectional Analysis ol'rSHB : i y(CRA)/CSSB 86(CRA) (Liability of State and 
Munici) litles for Attorney Fees)

CSHB 117(CRA)/CSSF 6(CRA) addresses the use of state or municipal funds to 
subsidize certain types of litigation through awards of attorney fees to prevailing 
parties that are higher than the partial awards that are the norm in Alaska. The 
legislation would limit these enhanced awards to instances where the legislature 
has made a policy judgment to provide for them by statute.

Sec. I. Tne findings, purpose and intent section notes the fiscal impact of 
enhanced fee awards, and determines that except where provided by specific 
statute, where needed as a court sanction, or in the context of an exercise of 
eminent domain, no public policy sufficiently supports such awards to justify their 
fiscal impact. The section relies on the legislature’s constitutional authorities to 
regulate suits against the State and to confer immunities on the Stare and 
municipalities, as well as on the doctrine of sovereign immunity. Section l states 
that this Act neither precludes nor repeals specific statutes authorizing the award 
of costs or fees in particular situations.

Sec. 2. The single substantive provision of the bill creates a new section in the 
chapter of title 9 devoted to immunities. It provides that for civil actions or 
appeals in which a money judgment is recovered, the State and municipalities are 
not liable to pay more than 20 percent of the money judgment as an attorney fee 
award to the adverse party. In civil actions where no money judgment is 
recovered, the liability of the State and municipalities for attorney fees for cases 
that go to trial is capped at 30 percent ol e reasonable actual fees that were 
necessarily incurred in litigating issues on which the party prevailed, and at 20 
percent of the same figure for cases that do not go to trial. For appeals in which 
no money judgment is recovered, the liability of the State and mnicipalitics for 
attorney fees is capped at 20 percent of reasonable actual fees that were 
necessarily incurred in litigating issues on which the party prevailed. These limits 
do not apply where statutes provide differently, where the courts determine it is 
appropriate to award attorney fees as a sanction for misconduct by a party or their 
counsel, or in cases involving the condemnation of property under the power of 
eminent domain.

Sec. 3. The Act will apply only to civil actions or appeals initiated after the Act 
becomes effective.
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a two-third vote by both houses of the legislature, which if did not receive. In addition the court found it to 
be an unconstitutional denial of due process and equal protection insofar as it requ>red public interest 
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FISCAL NOTE

ANALYSIS CONTINUATION
otherwise provided for in specific statutes, or if the courts determine it Is appropriate to awaid attorney fees as a sanction for 
misconduct by a party or the party's counsel, or in ^ases involving the condemnation of property under the power of eminent 
domair

Passage of this legislation will not have a foreseeable fiscal impac. on the Department of Law’s base budget There is a fiscal 
impact however, in terms of the annual supplemental appropnation requested by Law to pay for judgments, clairr >, court awards 
and settlements against the State On the average, about $600,000 of that annual appropriation goes to pay public interest litig. ts, 
who would no longer qualify for that status it this legislation were to pass None of that appropriation is included in the Department 
of Law's base operating hudget
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f>
Supreme Court o f Alaska.

Scan HALLO RAN, Appellant, 
v.

STATE o f Alaska, DIVISION OF ELECTIONS. 
Appellee.

No. S-11358.

June 24. 2005.

Background: Voter brought action against Alaska 
Division ol Elections, challenging constitutionality 
o f election procedures for voting on initiative 
proposition in August 2002 primary election. He 
obtained temporary restraining order (TRO) 
allowing him to cast vote on proposition without 
a ffilia ting w ith one o f six political parties offering 
ballots, but his main constitutional challenge was 
later mooted by legislation that revamped procedure 
for primary elections. A lte r action was dismissed, 
the Superior Court. Third Judicial District. 
Anchorage, W illiam  F. Morse, J., denied voter’s 
request for attorney fees. Voter appealed.

Holdings: The Supreme Court. Eastaugh, J., held 
that:
(1) Supreme Court had jurisdiction to decide 
voter's appeal;
(2) voter was not entitled to attorney fees under 
catalyst theory;
(3) voter was entitled to determination whether he 
was prevailing party by virtue o f  obtaining TRO; 
and
(4) fees were not required to be apportioned.
Vacated and remanded.

West I leadnotes

111 Appeal and E rro r  0 = 98 4 (5 )
30k984(5) Most Cited Cases
The Supreme Court revi< ws the superior court's 
determination ol prevailin > party status, for purpose 
i f  awarding attorney fees, or abuse o f  discretion.

|2| Appeal and E rro r  €==1024.1
30k 1024.1 Most Cited Cases 
On review o f the trial court’s ruling on a request lor 
attorney fees, the Supreme Court exercises its 
independent judgment in reviewing whether the trial 
court has applied the appropriate legal standard in 
making its prevailing party determination.

|3| Appeal and E rro r 0 = 78 1 (4 )
30k781(4) Most Cited Cases 
Under statute granting parties an appeal as a "matter 
o f right," the Supreme Court had jurisdiction to 
decide voter's appeal from trial court's denial o f  his 
request for attorney fees in his action challenging 
statute on primary' election procedures, which was 
rendered moot by subsequent 'egislation. AS
22.05.010,

|4| Costs €=194.42  
102k 194.42 Most Cited Cases 
Voter, whose challenge to constitutionality of 
election procedures for voting on initiative 
proposition was mooted by subsequent legislation 
that revamped procedure for primary elections, was 
not entitled to attorney fees as prevailing party 
under catalyst theory; voter failed to refer to .any 
facts or to anything in text o f legislation or its 
history that satisfied rigorous standard o f causation 
between voter's action and legislation that rendered 
action moot.

|5| Costs €=194.42
102k 194.42 Most Cited Cases 
The catalyst theory should not be u^ed to determine 
the prevailing party, for awarding attorney fees, 
when a case is mooted by a legislative enactment 
absent the very clearest expression o f  legislative 
purpose; it is not enough for the party to show that 
its lawsuit provided some impetus for the legislative 
change.

|6 | Costs €= 194 .4 2  
102k 194.42 Most Cited Cases

©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http;//'print, westlavv.com/deli very. htmr?dest=atp&format=IITMLlf&dataid=A00558000000... 3/6/2006



Page 3 o f  10

(C ite  as: 115 P.3d 547)

115 P.3J 547 Page 2

115 P.3d 547

Voter, who brought action against Alaska Division 
o f Elections challenging constitutionality o f election 
procedures for voting on initiative proposition and 
who obtained temporary restraining n.der (TRO) 
allowing him to cast vote on proposition without 
affiliating with one o f six political parties offering 
ballots, was entitled »o determination whether he 
was "prevailing party," for purpose o f attorney fee 
award, even though his action was dismissed as 
mooted by subsequent legislation that revamped 
procedures for primary elections. Rules Civ.Proc., 
Rule 82.

|7| Costs €=>194.14
102k 19 4 .1 *4 Most Cited Cases 
l or purpose o f attorney fee award, the "prevailing 
party" is the party that succeeds on the main issue in 
the case, but the party is not required to succeed on 
all issues in order to prevail. Rules Civ.Proc,. Rule 
82.

|8| Costs €=>194.14
102k 194 14 Most Cited Cases
When each party prevails on some issue, it is within
the trial court's discretion to refuse to designate
either party as the prevailing party for the purpose
o f an attorney fee award. Ri 'es Civ.Proc., Rule 82.

|9| Costs €=>194.42
102k 194.42 Most Cited Cases 
Attorney fees awarded to voter, a public interest 
litigant, who obtained temporary restraining order 
(TRO) in his action challenging election procedures 
for initiative proposition which was dismissed as 
mooted by subsequent elections legislation, were 
not required to be apportioned such that he 
recovered only for work done up to issuance of 
TRO.

|I0 | Costs €=194 .42
102k 194 42 Most Cited Cases 
For purpose o f attorney fee award, a party is a 
"public interest litigant" i f  (1) the case was designed 
to effectuate strong public policies, (2) numerous 
people would benefit i f  the litigant succeeded, (3) 
only a private party could be expected to bring the 
suit, and (4) the litigant lacked sufficient economic 
incentive to bring suit.

| l l | Cos’ s €= 194 .4 2
102k 194 2 Most Cited Cases
Once a public interest litigant has been identified as
the prevailing party entitled to attorney fees, his or
her varying degree o f success on the different issues
is rarely a component o f a reasonable fee.

|I2 | Costs 0= 194 .4 2
102k 194.42 Most Cited Cases
The public interest litigant rule for awarding
attorney fees is designed to encourage plaintiffs to
raise issues o f public interest by removing the
awesome financial burden o f such a suit.

| I 3 |  Costs 0= 1 9 4 .4 2
102k 194.42 Most Cited Cases
Attorney fees for a public interest litigant should be
apportioned only in exceptional circumstances, but
the superior court may apportion fees i f  it
determines that some issues or proceedings were so
frivolous that apportionment o f attorney's fees
would be necessary to determine reasonable fees.
*548 Michael Jungreis. Ila rtig  Rhodes lloge & 
Lekisch, PC. Anchorage, for Appcilant

Sarah J. Felix, Assistant \ttortiey General, ana 
Gregg D. Renkes, Attorney General, Juneau, for 
Appellee.

Before: BRYNKR. C hie f Justice, MATTHEWS. 
EASTAUGH. l'A BE, and CARPENETI, Justices.

*549 OPINION

EASTAUGH, Justice.

I. INTRODUCTION
A voter challenged the constitutionality o f  election 
procedures for voting on an initiative proposition in 
the August 2002 primary election. The voter 
obtained a temporary restraining order that allowed 
him to cast a vote on the proposition in the primary 
without affiliating with one o f the six political 
parties offering ballots, but his main constitutional 
challenge was later mooted by legislation that 
revamped the procedure for primary elections. The 
superior court declined to award attorney's fees to

©2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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the voter because it found that neither party had 
prevailed undci the catalyst approach. Although it 
was not error for the superior court to reject the 
voter's fee request under the catalyst approach, wc 
remand for consideration o f his alternative theory 
that entry o f the temporary restraining order made 
him the prevailing party

II. FACTS AND PROCEED INGS
The iugust 27. 2002 primary election was the first 
held after the Alaska legislature enacted chapter 
103, SI.A 2001 That statute, codified as AS
15.25,010, changed the primary format in Alaska 
from a blanket primary e)ection--in which one ballot 
was provided for all parties and candida!cs--to a 
closed primary clcction--in which separate party 
primary ballots were provided for each recognized 
political part.,. Each party's 2002 primary ballot set 
out: ( I )  the candidates nominated to represent that 
party in the general election and (2) a ballot 
initiative proposition known as 99PRVT. That 
initiative proposition. titled an "Initiative 
Implementing Alternative Voting Electoral 
System," was non-partisan and was identical on 
each party's ballot. The proposition was on the 2002 
primary ballot because AS 15.45.190 requires an 
initiative proposition to be placed on "the first 
statewide general, special, or primary election" 
conducted alter the measure is eligible for voting 
Only by using a ballot provided by one o f the six 
parties could a voter cast a vote on the initiative 
proposition in the 2002 primary

Sean Halloran went to his polling place on primary 
election day and was told that he had to choose a 
political partv ballot in order to vote. He refused to 
publicly associate himself w ith any o f  the political 
parties and was therefore denied the opportunity to 
vote, even on 99PRVT.

Later that day Halloran filed a three-count 
complaint in superior court His complaint alleged 
that the Alaska Division o f Elections violated his 
right to vote, right o f privacy, and right o f free 
association by requiring him to affiliate with a 
political party before casting a vote on a 
non-partisan ballot initiative proposition. He asked

the court to grant orders: ( I )  dire ing the D iv i.ion  
o f Elections to permit him to vote on 9*?i,RV f
without affilia ting with a political party: (2)
declaring the primary election system
unconstitutional; and (3 ) permanently enjoining the 
division from requiring voters to affiliate with a 
political party prior to voting on "matters other than 
the selection by political parties o f  candidates."

Following a contested hearing, the superior court 
issued a temporary restrain mg order ( FRO) that
instructed the division to ullow Halloran to 
randomly choose one o f  the parties' ballots and cast 
his vote on the initiative proposition. Halloran took 
this order to his polling place and voted in 
accordance with its terms.

On September 17, 2002 Halloran tiled an amended 
complaint alleging that the state intended to use the 
same closed ballot voting system for future primary 
elections (including initiative propositions) and that 
use o f this mechanism would continue to infringe 
upon his rights. The state answered and moved for 
summary judgment based on the statute of 
limitations. Halloran opposed the state’s motion 
and cross-moved for summary judgment.

While these motions were pending, the legislature- 
passed House B ill ( I I  B.) 16. |F N I| House B ill 46 
requires the Division o f  Elections *550 to issue a 
separate primary election ballot that contains onlv 
the ballot titles and initiative propositions being 
voted on in the primary election. (FN2J This ballot 
is separate from the political party ballots and can 
be used by anyone who does not wish to affiliate 
w ith  a political party.

FN I. Ch. % , SLA 2003 (enacting
C.S.H.B. 46(STA) (effective Sept 14.
2003)). II I). 46 amended AS 15.25.060(a)

FN2. Following amendment in 2003, AS 
15.25 060(a) provides:
The primary election ballots shall be 
prepared and distributed by the director in 
the manner prescribed in this section. The 
director shall prepare and provide a

©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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primary election ballot for each political 
party that contains all o f the candidates ol 
that party for elective state executive and 
state and national legislative offices and all of the ballot titles and propositions required .‘o appear on the ballot at the primary election. The director shall print 
the ballots n white paper and place the 
names o f all candidates who have properly 
filed in groups according to offices. The 
order o f the placement o f the names for 
each office shall be as provided for the 
general election ballot Blank spaces may 
not be provided on the ballot for the 
writing or pasting in o f names. The director sha" also prepare and print a separate primary election ballot including only the ballot titles and propositions required lo appear on the ballot 
(Underlined text added by II B 46.)

Alter the legislature passed M B, 46, the superior 
court held the summary judgment motions in 
abeyance to give Governor Frank Murkowski an 
opportunity to act on 11. B. 46. Governor 
Murkowski signed the bill into law and it became 
chapter 96. SLA 2003. The superior court then 
declared llalloran’s case moot but reserved the issue 
of attorney's fees Both sides moved for attorney’s 
fees; both sides asserted prevailing party .utus. 
Hall >rai: argued that the superior court should 
employ the catalyst theory to determine which party 
had prevailed and that he had achieved some o f the 
benefit he sought when the court issued the TRO 
allowing him to vote The state Jaimed that it had 
prevailed because its goal was dismissal o f the case, 
which was ultimately dismissed as moot.
The superior court entered an order declaring that 
"(n)either Sean Halloran nor the State o f Alaska, 
Division o f Elections is the prevailing party in this 
action. Neither shall recover attorneys' fees, costs 
or interest.'' The court discussed the catalyst theory 
and determined that Halloran had not proved that 
his lawsuit motivated the legislature's enactment of 
H.B. 46. The court refused to delve into the 
motivations behind passage o f H.B. 46. stating that 
to do so would be "an intrusion upon the affairs of

the legislative branch.” It found that Halloran 
sought to have the court declare the primary 
election procedure unconstitutional Reasoning that 
the legislature's passage o f  H.B. 46 did not establish 
that the preexisting election law was 
unconstitutional, the superior court held that 
Halloran had not achieved the goal o f  his litigation.
Halloran appeals the denial o f his motion for lull 
costs and attorney's fees.

III. DISCUSSION

A. S tandard  of Review

111(2] We review the superior court's determination 
o f prevailing pa*'1 status for abuse o f  discretion 
|FN3] We exeu >c our independent judgment in 
reviewing whether a trial court has applied the 
appropriate legal st. -dard in making its prevailing 
party determination. |FN4|

FN3. Shepherd v. Stale. L)ep‘t oj Fish if Game. 897 P.2d 33. 44 (Aiasko 1995)

FN4. Roller v Reft. 71 P.3d 806. S04 
(Alaska 2003).

B. We .lave Jurisdiction To Decide W hether the 
Superior Court Erred in Failing To Grant 
Attorney's Fees to Any Party.

[3 1 The state first asserts that "where there was no 
award ol attorney's fees that would be affected by 
appellate review," it is "not clear" that we have 
jurisdiction to hear the appeal. [FN5| But AS 
22.05.UI0 grants parties *551 such as Halloran an 
appeal to this coun as a "matter o f right." |FN6| 
This right is not affected by the fact that the 
superior court declined to award any attorney's fees 
|FN7] or that the merits o f much o f Halloran's case 
are moot. |FN8j We have jurisdiction to decide an 
appeal asserting that the superior court erroneously 
denied the appellant’s motion for an award ol 
attorney’s fees.

FN5 The state bases its jurisdictional 
argument on Ulmer v Alaska Restaurant

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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A Beverage Ass'n (APBA). 33 P.3d 773, 
777 (Alaska 2001). We there held that 
"(bjecause there was no award *»? 
attorney's fees that would be affected by 
appellate review and the issue has not been 
preserved for appeal, we decline o reach 
the merits on this basis " Id. In tr.it case, 
the state had not sought attorney's fees in 
the superior court. Id Wc held thai the 
state could not request attorney's fees for 
the first time on appeal. Id. ARB A docs 
not stand for the proposition that wc will 
not, or cannot, review a superior court's 
refusal to award attorney’s fees to cither 
party.
FN6. AS 22.05 .010(u> states that "a party 
has only one appeal as a matter o f right 
from an action or proceeding commenced 
in either the district court or the superior 
court."
FN7 ( '/  De H'nt v Liberty Leasing Co of Alaska 499 P 2d 599, 601 (Alaska 1972) 
(holding that »r i<l court’s determination 
tliui neither party prevailed was 
"manifestly unreasonable” and its refusal 
to enter attorney's fees award was 
erroneous).
FN8 l.oMoureaiix v Totem Ocean Trader Express. Inc 651 P.2d 839. 840 n. I 
(Alaska 1982) (holding that court will hear 
moot case to determine prevailing party for 
attorney 's fees purposes).

The Catalyst Theory Docs Not Apply to a 
Lawsuit Mooted by Legislation Absent the 
Clearest Expression o f Legislative Intent.
[4 1 Halloran argued in the supenor court and 
argues on appeal that correctly applying the catalyst 
theory- requires a determination that he is the 
prevailing party for purposes o f awarding attorney's 
fees.
We have stated that the catalyst theory, when it 
applies, requires a party to show that a "goal o f  the

© 2006 Thomson/West. No Cla
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litigation" was achieved by succeeding on "any 
significant issue which achieves some o f  the benefit 
sought in bringing the suit." (FN9) The party must 
then show that its lawsuit was ”a substantial factor 
or significant catalyst" in the action that caused the 
case to become moot. [FN I0 ] A plaintiff must 
"show both a causal connection between the filing 
o f the suit and the defendant's actions and that the 
defendant's conduct was required by law, i.e., not a 
wholly gratuitous response to an at 'ion that in itself 
was frivolous or groundless" in order to succeed 
under the catalyst theory . (F N I I )

FN9, DeSalvo v. Bryant. 42 P 3d 525, 530
(Alaska 2002).

FN10. Id
FNI I .Id

Halloran relics on DeSalvo v Bryant, in which we 
held that the catalyst approach "allows for awards 
o f  attorney's fees in instances where a plaintiff 
prevails when his or her lawsuit brings about the 
relief requested in a manner other than a formal 
judgment." [FN I2 |

FN I2. DeSalvo v. Bryant. 42 P 3d 525,
530 (Alaska 2002).

[he state argues that Halloran is reading DeSalvo 
too broadly We agree In DeSalvo. the lawsuit was 
mooted by a settlement procured by the parties 
themselves without their respective counsels' 
knowledge in an attempt to thwart the payment ol 
counsel's fees. (FN I3) Wc held that "courts should 
not participate in denying (counscl| compensation 
as the result o f the questionable conduct o f (their 
cl'entsl in settling the ... claims behind counsel’s 
back." [FN I4 | Although the catalyst theory had 
been questioned by the federal courts, we held that 
it could be applied to DcSalvo's case. (FN 15]

FN I3 Id at 527.
FN 14. Id at 529.
FNI 5. Although the United States 
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Supreme Court nas recen.ly disavowed use 
o f  the c talyst theory in suits under federal 
fee-shift.ng sta.utes. the rationale behind 
this theory may apply fo the facts o f  this 
case. As this approach allows for awards 
o f attorney's fees in instances where a 
plaintiff prevails when his or her lawsuit 
brings about the relief requested in a 
manner other than a formal judgment we 
believe that it may be appropriately used 
under the circumstances o f this case. Id at 
530 'internal citations omitted).

In the course f denying costs and attorney’s fees to 
both sides, the superior court held that Halloran 
had "not adequately shown that he was the ’catalyst’ 
in this case becoming moot and dismissed." It 
further stated:

He has not shown that his lawsuit motivated the 
Alaska State Legislature to enact House Hill 46. 
Halloran ’s complaint sought to have the existing 
Alaska election *552 law declared 
unconstitutional The legislature merely enacted 
a new law, It did not necessarily agree that the 
old scheme was unconstitutional. Ha llo ran ’s 
goal was not achieved by the litigation and it is 
unclear that it would have been.

The court also stated:
Delving into the thought processes and 
motivations o f the Alaska State Legislature is not 
in the |province) o f this court. Deciding whether 
Halloran’s lawsuit or his lobbying efforts or 
public outcry prompted the legislature to enact 
House Hill 46 is a political question.3 Court 
involvement would result in an intrusion upon the 
affairs o f the legislative branch.4 Therefore, a 
causal connection between Ha llo ran ’s lawsuit 
and the enactment o f House Bill 46 has not been 
established. Halloran is not entitled to an award 
o f attorney’s fees and costs.

I N3 Stale, DNR v. Tnngass Conservation Soc, 9 3 1 P.2d 1016, 1020 (Alaska 1997) 
(courts should not attempt to determine 
whether a lawsuit "rather than, for 
example, vigorous lobbying, or a collective 
perception o f good public policy, 
prompted the legislature [to act or] not to

115 P.3d 547

115 P.3d 547
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act").
FN4 Id

[5) Wc agree with the superior court's comments 
concerning the difficulty o f  determining whether a 
pending lawsuit caused the legislature to enact a 
particular law. When a case becomes moot due to a 
legislative amendment, rarely i f ever could a party 
prove that its litigation conduct was a ’’substantial 
factor or significant catalyst" in the passage o f the 
legislation because that determination would require 
the court to delve into the mind o f  the legislature 
Wc have held that "ascertaining the legislature's 
true motive is a task which more often than not 
would be impossible” and that judicial inquiries into 
the legislature’s motives are to be avoided. [FN I6 ] 
Thus the catalyst theory should not be used to 
determine the prevailing party when a case is 
mooted by a legislative enactment absent the very 
clearest expression o f  legislative purpose. In such a 
case, it is not enough for a party to show that its 
lawsuit "provided some impetus" for the legislative 
change. (FN I7 ) Halloran has not referred us to any 
facts, and to nothing in the text o f H.B. 46 or in its 
Icgisiat ve history', that would satisfy the rigorous 
standard o f causation that applies in such a case. 
[FN I8] We therefore hold that the superior court 
did not abuse its discretion by rejecti. n Halloran’s 
request for an attorney's fees award under the 
catalyst approach

FN I6. State. Dep't of Natural Res v Tongass Conservation Soc'y. 931 P.2d 
1016, 1019-20 (Alaska 1997) (holding 
inquiry into legislature's motives for not 
enacting bill involves political question 
that ŝ nonjusliciable). We used the 
catalyst approach in that case because the 
lawsui arose from a federal statute and 
federa courts were, at the time, using the 
catalyit approach. Id at 1017

FNI 7. Hut cf. City of Yakut at v Rymun, 
654 P.2d 785, 793 (Alaska i982)
(affirming superior court's discretionary 
refusal to award prevailing party status to 
defendant whose case was dismissed

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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because superior court found plaintiffs 
lawsuit "provided some impetus" for city's 
corrective actions which mooted issues and 
resulted in dismissal).

PN I8. In holding that the catalyst theory 
should not be used when lawsuits are 
mooted by legislative action, we do not 
completely disavow its use. There may be 
times the catalyst theory may be used to 
determine the prevailing party for purpos-s 
o f awarding attorney's Ices. See. e.g., Jerue v. Millett, 60 P.3d 736, 743 n. 13, 
719 (Alaska 2003) (stating that "under 
some circumstances plaintiffs may be able 
to recover attorney's fees in at least some 
types o f  eases dismissed fi.r mootness." but 
declining to decide whether catalyst theory 
applies to shareholder derivative >uii).

D. The Prevailing Party Issue Should Be 
Decided in this Case Under Civil Rule 82 
Without Using the Catalyst Theory.
[6] Halloran also argued in his superior court 
attorney's fees motion that whether his lawsuit 
caused the legislature to change the primary 
election balloting system was irrelevant because he 
had "achieved some j f  the benefit sought in 
bringing the suit." He contended that he sought to 
vote on 99pR\ 1 without associating with a 
political party ard hat he achieved that goal when 
the superior c o d  g rilled  the TRO that required the 
division to a'low him ’o choose a ballot at random 
and cast his vote on the initiative proposition. 
Although Halloran prim >rily relied on the catalyst 
theory, which we concluded *553 in Part III C does 
not apply here, lus argument in the superior court 
that obtaining fie I'KO made him the prevailing 
party justifies our consideration o f this more 
traditional basis for awarding fees in Alaska. 
[ IN  19)

TNI9. Zeman v Lufthansa Get/nan Airlines. 699 P.2d 1274, 1280 (Alaska 
1985) (applyirg liberal approach to 
determining whether issue or theory was 
raised in lower court).

[7][8 ) Alaska Civil Rule 82 provides that "the
prevailing party in a civil case shall be awarded 
attorney's fees.” We have long ' :ld  that thv 
prevailing party is the party that succeeds on the 
main issue in the case. [FN20] But wc do not
require a party to succeed on all issues in order to
prevail. (FN 2I) When each party prevails on some 
issue, it is within the trial court's discretion to refuse 
to designate cither party as the prevailing party 
[FN22]

TN20. Nickel v Southeast Conference, 
868 P.2d 919. 925 (Alaska 1994) (citing Tobeluk v. Lind 589 P2d 873, 876
(Alaska 1979)).

FN21. Day v Moore. 771 P.2d 436, 437 
(Alaska 1999) (holding superior court did 
not abuse its discretion in finding that 
plaintiff who succeeded on one o f three 
claim., and defeated counterclaim was 
prevailing party).

FN22. Fernandes v Portwine. 56 P.3d I. 8 
(Alaska 2002); see also Nordin Constr Co. v. City of Nome. 489 P.2d 455, 474 
(Alaska 1971).

The state relies on Shepherd v State, Department of Fish dr Game (FN23) in arguing that obtaining a 
TRO is not itself sufficient to confer prevailing 
party status. Shepherd sued the Alaska Department 
o f Fish and Game, alleging that regulations favoring 
resident hunters over non-resident hunters were 
unconstitutional. [FN24] The superior court 
eventually ruled against Shepherd and upheld the 
state's regulation, but early in the litigation 
Shepherd succeeded in having some emergency 
regulations overturned because they had been 
improperly noticed. [FN25] We affirmed the 
superior court's finding that the state was the 
prevailing party. We reasoned that "the procedural 
validity o f the emergency regulations [was) only 
peripheral to the central issue litigated by the 
parties-thc constitutionality o f AS 16.05.255(d)," 
[FN26]

FN23. Shepherd v State, Dep't of Fish it
© 2006 Thomson/West. No Claim to Orig U.S. Govt. Works.
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(Same. 897 P Zd 33 (Alaska 1995).
FN24. Id at 36.

FN25. Id at 36, 44.

FN26. Id at 44.

Although lla lloran ’s case is similar to Shepherd in 
that both cases involved a preliminary judicial 
action followed by a substantive constitutional 
challenge, they are procedurally distinguishable. In Shepherd, the substantive issues were fully litigated 
and the regulations were ultimately determined to 
be constitutional. [FN27] Here, the superior court 
never finally resolved the constitutional question 
because it became moot. Although Halloran's only 
victory was in obtaining the TRO th. i allowed him 
to vote, the TRO was also the only relief grai. d 
during the litigation. In Shepherd, the preliminary 
victory was purely procedural; it did not require the 
court to undertake any constitutional analysis.
[ FN28J Here, the TRO stated that ” [ i ] f  this order is 
not issued, [Halloran] will be unable to exercise his 
constitutional right to vote without being forced to 
affiliate himself w ith a party with which he does not 
wish to be affiliated." The superior court's order 
also stated that Halloran "may lawfully refuse" to 
affiliate himself with any political party. The TRO 
was not "peripheral to the central issue" o f the 
'•nnstitutionality o f the challenged election 
procedure-lhc superior court considered the 
substantive issues in deciding to grant the order.

FN27. Id at 45.

FN28 Id at 44.
The state argues that the voting procedure required 
by the TRO did not provide Halloran the relief he 
requested because he was required to cast his vote 
on the ballot o f  one o f the parties. We are 
unconvinced by this contention. Halloran's 
complaint sought "an order directing the defendant 
to permit the plaintiff to vote on the ballot measures 
. without first requiring the plaintiP to affiliate 
with any political party." The TRO required 
election officials to "allow Mr. Halloran to select

115 P.3d 547

115 P.3d 547

(C ite as: 115 P J d  547)

Page 8

one ballot in a manner that docs not constitute his 
having a selection o f a party's specific ballot." 
Election officials allowed *554 Halloran to vote in 
accordance with the TRO. The TRO therefore 
allowed him to vote on the initiative proposition 
without affiliating himself with any party; this was 
part o f the relief his complaint requested.
The state also argues that the TRO could not confer 
prevailing party status on Halloran because 
Halloran did not seek to make the TRO permanent. 
Rut once Halloran cast his vote on August 27, 
2002, the TRO had achieved its purpose. The relief 
Halloran requested in seeking the TRO was 
permanent; he was permitted to and in fact did vote 
on 99PRVT without affiliating with a party. The 
later dismissal o f his complaint did not cause his 
vote to be uncounted
In the superior court, Halloran barely raised his 
alternative theory ti.at entry o f the TRO made him 
the prevailing party. It is therefore not surprising 
that the attorney's fees order did not address this 
alternate argument. But because the order did not 
rule on this alternative theory, it is necessary to 
remand for consideration o f whether entry o f  the 
temporary restraining order made Halloran 
successful on a main issue in his case.

E. The Superior Court Is Not Required To 
Apportion Fees According to Stage in the 
Litigation.

[9][10] It is undisputed that Halloran is a public 
interest litigant [FN29] As a public interest 
litigant, Halloran is entitled to full reasonable 
attorney's fees if he is determined on remand to be 
the prevailing party. [FN30]

IN29. A party is a public interest litigant 
" if ( I )  the case was designed to effectuate 
strong public policies; (2 ) numerous 
people would benefit if the litigant 
succeeded; (3 ) only a private party could 
be expected to bring 'he suit; and (4 ) the 
litigant lacked sufficient economic 
incentive to bring suit." Matanuska Elec 
A s s 'i i  v. Rewire the Bd. 36 P Jd  685, 696,

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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698 (Alaska 2001) (affirming superior 
court's determination that members o f  rural 
electrica. co-op were public interest 
litigants in suit to remove co-op's 
directors).

FN30. See id
The state argues that if Halloran is determined to 
be the prevailing party, he should recover fees only 
for work done up to the issuance o f the TRO. 
[FN31)

FN31. The record contains Halloran's 
"summary o f  fees incurred"; it seems to 
suggest that a relatively small part o f the 
fees was incurred for work before the TRO 
was issued.

In Hickel v. Southeast Conference, we held that iliC 
superior court did not abuse its discretion by 
declining to apportion its attorney’s fees award 
according to the stage in the 'itigation. (FN32) The 
superior court awarded full reasonable attorney's 
fees to the plaintiffs. |FN33) We affirmed this 
award because "|a )ll o f  the fees sought by plaintiffs 
relate|d| to attorney services performed before a 
final judgment was entered in the trial court" and 
the various stages o f the litigation were 
"significantly related." [FN34]

FN32. Hickel v. Southeast Conference. 
868 P Jd  19. 927 (Alaska 1994).
FN33. Id at 933
FN34. Id. at 926. 927.

[I I ](12 ][13] "Once a public interest litigant has 
been identified as the prevailing party, his or her 
vary ing degree o f success on the different issues is 
rarely a component o f  a 'reasonable fee' " (FN35) 
The public interest litigant rule is designed "to 
encourage plaintiffs to raise issues o f  public interest 
by removing the awesome financial burden o f  such 
a suit." [FN36] Fees for a public interest litigant 
should be apportioned only "in exceptional 
circumstances," but the superior court may

© 2006 Thomson/West. No I
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apportion fees i f  it determines that some issues or 
proceedings were "so frivolous that apportionment 
o f attorney's fees would be necessary to determine 
reasonable fees." (FN37)

FN35. Dansereau v. Ulmer, 955 PJd  916, 
920 (Alaska 1998) (reversing superior 
court's apportionment o f  attorney's fees by 
issue because it had not found that any of 
public interest litigant's claims were 
frivolous).

FN36. Anchorage v. McCabe. 568 PJd 
986, 990 (Alaska 1977) (reaffirming policy 
o f awarding public interest litigants full 
reasonable attorney’s fees).
FN37. Dansereau. 955 P Jd  at 920 & n. 4.

On remand i f the superior court determines that 
Halloran was the prevailing party, it should 
consider, in deciding what fee award is appropriate, 
whether the stages o f *555 Hallo ran ’s litigation 
were substantially related, whether the attorney's 
fees were incurred before entry o f final judgment, 
and whether any o f H° Horan's claims or
proceedings were frivolous.
IV. CONCLUSION

For the reasons discussed above, wc VACATE the 
order denying an award o f fees to Halloran and 
REMAND.
115 P Jd  547

END OF DOCUMENT
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I n  t h e  S u p r e m e  C o u r t  o f  t h e  S t a t e  o f  /

A laska Civil L iberties Union, et a!.,
Supreme Court No. S-10459

Appellants,

v. O r d e r

Attorney's Fees
S tate  of A laska & M unicipality 
of Anchorage,

Appellees. Date o f Order: 2/10/06
 )
Trial Court Case # 3AN-99-11179CI

Before: Bryner, Chief Justice, Matthews, Bistaugh, Fabe, and Carpeneti,
Justices.

Appellants have moved for an award of full attorney's fees, which they 

represent total $90,559. They support the motion with appropriate attachments, 

including affidavits cfcounsel. Appellees oppose the motion, arguing that appellants are 

not public interest litigants because they had sufficient economic incentive to bring suit, 

and that the fees sought are excessive and duplicative. The n/juicipality also argues that 

any award should be allocated between the two appellees based on the number o f the 

appellees ’ employees participating in this lawsuit and on other related reasons. The full 

court having considered these contentions,

IT IS ORDERED:

1. The court concludes that appellants are public interest litigants. 'Die 

controlling issue is whether the appellants had sufficient economic incentive to bring 

suit, and thus to prosecute this appeal. There is no reasonable dispute that Alaska Civil
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Liberties Union has rio economic incentive to bring suit or file this appeal. It is true that 

the individual appellants may potentially benefit from the litigation financially but that 

benefit will not be directly realized as a result of the appellate decision of this court, or 

the reversal of the lower court’s judgment. The appellants below' sought only declaratory 

relief and asserted no damages claim or any claim for benefits denied to date. Certainly 

they contended below that they were being denied valuable benefits, and we have 

implicitly recognized ihat the benefits to which they are entitled are economically 

valuable. 3ut whether they realize the benefits that ultimately must be provided to 

persons who are in the status the plaintiffs alleged they were in when they filed their 

complaint and affidavits in the superior court will depend on the status of the individual 

claimants when appellees make benefits available.

The individual appellants had to know, when they commenced suit, that 

their domestic status at thai time might materially change by the time benefits might 

ultimately be offered to qualifying persons; individual appellants could not know in 

advance exactly what criteria either appellee i ĥt adopt and whether those criteria 

would render each individual appellant eligible. Likewise, their employment s’atus or 

that of their domestic partner might change before benefits might ultimately be offered 

to qualifying couples. Given these uncertainties and the prospect of significant delay 

before the individual appellants might finally be entitled to apply for benefits, we think 

the closest analogous case is Kodiak Seafood Processors v. Da/e, 900 P.2d 1191 (Alaska 

1995), in which the individual members ofthe association stood to be affected financially 

by the state’s conduct, but the effect was highly contingent and uncertain. We therefore 

held the association to be a public interest litigant.
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2. Having considered ihe appellants' application for fees totaling $90,559 and 

having considered the complexity of trie issues, and the extent cf briefing of similar 

issues in *he superior court, we conclude that a full reasonable fee should not exceed a 

total of $60,000, representing 300 hours of attorney time at $200 an hour. We award the 

fees jointly to appellants’ counsel. If appellants wish that amount to be appoitioned 

among counsel and cannot come to agreement as to the apportionment, they should make 

application to the clerk of the :-ppel3ate courts, who will refer the matter to an individual 

justice. The amount awarded includes the paralegal fees.

3. The clerk will rule oil the appellants’ cost bill pursuant to Appellate Rul.;

508(f).

A. The municipality argues that the fee award should be allocated between the 

appellees. Because no party, including the state, has had an opportunity to respond to 

that suggt tion, the municipality’s allocation request is DENIED without prejudice. The 

municipality may re-raise the issue by separate, properly noticed motion.

Entered by direction of the court.

Clerk of the Appellate Courts

U j f
Marilyn May! 0
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TH E S U PR E M E  C O U R T O F TH E STA TE O F A L A SK A

CITY OF K EN A I, an A laska 
municipal corporation.

Appellant,

v.

FRIEN DS OF TH E R EC R E A T IO N  
C EN TER. INC., an A laska corporation, 
M ARK N E C E S S A R Y , ANITA 
N EC ESSA R Y , and C L IF F O R D  D. 
M A SSIF, Individually,

Appellees.

Suprem e Court No. S - l  1506 

Superior Court No. 3K N -03-503 Cl 

O P I N I O N

[No. 5989 - February  17, 2006]

Appeal from the Superior Court o f  the State o f  A laska, Third 
Judicial District. Kenai, Harold M. Brown, Judge.

A ppearances: Cary R. Graves, Cit> Attorney, Kenai. for 
Appellant. John E. Havelock. John F H avelock A ttorney at 
Law, A nchorage, for Appellees.

Before: Bryner. C h ie f  Justice, M atthews, Eastaugh, Fabe. 
and Carpeneti. Justices.

EASTAUGH . Justice.



I. IN T R O D U C T IO N

W as it error to award full reasonable a t to rney 's  fees to public interest 

litigants w ho sued the City o f  Kenai? They claimed that aw arding a contract to manage 

the c i ty ’s recreation center without competitive bidding violated the c ity ’s code. The 

superior court entered a preliminary injunction preventing the city from using public 

funds to pay the manager, but later dismissed the suit as moot after the city am ended the 

pertinent ordinance and recontracted with the manager. Because it was not an abuse o f  

discretion to enter the preliminary injunction, we conclude that the court did not err in 

finding that the plaintiffs were the prevailing parties. We also conclude that the dismissal 

for mootness did not deprive them o f  that status, and that the superior court w as not 

obliged to apportion the attorney 's  fees award.

II. F A C T S  A ND  P R O C E E D IN G S

In early 2003 the City o f  Kenai was exam ining options for adjusting its 

budget: the options included budget cuts. City em ployees had operated the c i ty 's  Kenai 

Recreation Center since it opened in the 1980s. but it appeared that the city could realize 

net savings o f  $110.000 by contracting for private m anagem ent o f  the center. The city 

therefore solicited from the Boys & Girls Club o f  the Kenai Peninsula (“ the c lub") a 

, roposal for a “ Partnering Agreement."  a contract under w hich the club would manage 

the center. The city did not solicit com petitive bids for the proposed contract, and the 

cit; m anager discouraged another interested private party from bidding.

O ver the next several months the Kenai Parks & Recreation Advisory 

Com m ission —  which makes recom mendations to the city council regarding parks ai.J 

recreation facilities in Kenai —  and the city council met to discuss a partnering 

agreement with the club. The city council approved a contract with the club on M ay 21. 

2003. Friends o f  the Recreation Center, Inc. and three individuals, Mark and Anita
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Necessary and Clifford Massie, (collectively, “ Friends") sued the city on June 26, 

contending in part that the city had not conducted com petitive bidding for the contract 

as required by city o rd inance .1 Friends asked the superior court for a temporary 

restraining order and a preliminary injunction preventing the city from honoring its 

contract with the club. Friends also asked for a judgm ent declaring that the contract was 

void for. am ong  other reasons, violating the com petitive bidding requirement o f  KMC 

7.15.040.2

Kenai M unicipal Code (K M C ) 7.15.040(a) requires the city, before 
aw arding  a contract for services, to solicit bids from at least three potential contractors, 
i f  possible, “ and/or publish notice o f  the proposed [contract] in a new spaper o f  general 
c irculation” within the city. KMC 7.15 .040(0  requires the city to award the contiact to 
the “ lowest responsible bidder."

K M C 7.15.050 lists exceptions to the com petitive bidding requirement o f  
K M C  7.15.040. When the city first contracted with the club and Friends filed suit. KMC 
7.15.050(5) provided that “ (t]he following may be purchased without giving an 
opportunity  for com petitive b id d in g : .. . (5 )  Contractual services o f  a professional nature, 
such as engineering, architectural, and medical services.” W e refer to this as the “pre­
am endm ent"  version o f  KM C 7.15.050(5). While F riends’s suit was pending, the city 
council am ended K M C 7.15.050(5) to include “ facilities m anagem ent."  See infra note 
4 and accom panying  text.

Friends also alleged that (1) the contract was illegal because the club did 
not have an A laska business license; (2) notice o f  the city council meetings at which the 
poteniial contract was discussed was inadequate, in violation o f  A laska’s Open M eetings 
Act ^AS 44.62.310); (3) residents were not allowed to participate or com ment at a city 
council m eeting, in violation o f  the Open Meetings Act; and (4 ' the Kenai City Charter 
violates the constitutional right to referendum by allow ing for only a one-month 
signature-gathering period and bv limiting the right “ to City Council ordinances only,” 
so that the contract with the c luboould  not be voided by referendum. The superior court 
did not base the preliminary injunction on any o f  these claims. We discuss in Fart III.C 
the c i ty ’s contention that because Friends did not prevail on these claims, any attorney 's  
fees awarded to Friends should be apportioned by issue.
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The club began operating the center on July 1, 2003. On July 10 the 

superior couit rejected the city 's  contention that, because KMC 7.15.050(5) as it then 

read exem pted a service “o f  a professional nature,” the contract was exempt from KM C 

7.15 .040 's  com petitive bidding requirement. The court then issued a preliminary 

injunction preventing the city from paying the club under the contract.3

On Septem ber 3, 2003 the city council am ended KMC 7.15.050(5) to 

exempt contracts for “ facilities m anagem ent” services from KMC 7 .15.040’s competitive 

bidding requirem ent.4 The city then solicited bids for private managem ent o f  the center, 

assigned the c lub 's  bid the highest score, and replaced the c lu b 's  first contract with a 

second contract.

O i May 7, 2004 the superior court granted the parties ' jo in t motion to 

dismiss F riends’s suit as moot. Then, over the city 's  objection, it found that Friends was 

a public interest litigant and the prevailing party, and awarded Friends its full reasonable 

attorney 's  fees.

The superior court later allowed the release o f  city funds to com pensate  the 
club for services rendered before the preliminary injunction was issued.

4 KM C 7.15.050 now reads:

The following may be purchased without giving an 
opportunity  for com petitive bidding: . . .  (5) Professional 
services. Professional services means those advisor}', 
consulting, architectural, managem ent, engineering, research 
or developm ent services that involve the exercise o f  
discretion and independent judgm ent together with an 
advanced or specialized knowledge, expertise or training 
gained by formal studies or experience. Exam ples o f  
professional services include . . .  facilities m a n a g e m e n t . . . .

We refer to this version o f  KMC 7.15.050(5) as the “post-am endm ent"
version.
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III.  DISCUSSION

A. S t a n d a r d  of Review

W e review for abuse o f  discretion the superior co u r t’s determination o f

prevailing party status for purposes o f  aw arding a t to rney 's  fees.5 We also review the

issuance o f  prelim inary injunctions for abuse o f  discretion.6 We will find an abuse o f

d iscretion “only ‘when wc are left with a definite and firm conviction, after reviewing

the w hole record, that the trial court erred in its ru ling .’ ”7 But we review de novo the
||

superior cou rt’s legal determ inations in issuing the preliminary injunction. We will 

approve the apportio ament o f  a prevailing public interest litigant’" a tto rney’s fees award 

“only in exceptional c ircum stances.”

B. Fr iends Is Entit led to Full Reasonable  A t to rney’s Fees as a Prevail ing 
Par ty  Public Interes t  Litigant.

“ U nder Alaska law, the prevailing party is the one who successfully 

prosecuted or defended the action and prevailed on the main issue.” 10 The prevailing

The city appeals.

Fernandes v. Portwine, 56 P.3d 1. 5 (Alaska 2002).

6 State, Div. o f elections  v. Metcalfe, 110 P.3d 976. 978 (Alaska 2005).

DeSalvo v. Bryant, 42 P.3d 525, 528 (Alaska 2002) (quoting Arbe/ovsky v. 
Ebasco Servs., Inc., 922 P.2d 225, 227 (Alaska 1996)).

See People ex rel. Gallo v. Acuna, 929 P.2d 596, 626 (Cal. 1997) (“Ol 
course, questions underly ing the preliminary injunction are reviewed under the 
appropriate standard o f  review. Thus, for exam ple . .  . issues o f  pure law are subject to 
independent review .” ).

9 Dansereau v. Ulmer. 955 P.2d 916, 923 (Alaska 1998).

10 Malanuska Elec. Ass'n, Inc. v. Rewire the Pel., 36 P.3d 685, 690 (Alaska
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party in civil litigation is normally entitled to recover partial a t to rney 's  fees under A laska 

Civil Rule 82. But i f  the prevailing party is a public interest litigant, it is normally 

entitled to full reasonable a t to rney’s fees.11 Because the city does not argue on appeal 

that Friends is not a public interest litigant, Friends is entitled to full reasonable 

attorney’s fees if  the superior court did not err in finding it to be the prevailing party.

After the superior court issued the preliminary injunction, the city rendered 

the merits o f  the com petitive bidding dispute moot by am ending K M C 7.15.050(5) to 

exem pt "facilities m anagem ent'’ from K M C 7.15 .040 's  com petitive b idding requirement 

and by entering into a new contract with the club. We will decide the merits o f  

otherwise-m oot cases in order to determine the prevailing party for purposes o f  a ttorney 's

l0(... continued)
2001).

11 Dansercau, 955 P.2d at 918.

AS 09.60.010 was am ended in 2003 to prohibit the award o f  full reasonable 
attorney’s fees to prevailing public interest litigants except in cases "concerning the 
establishment, protection, or enforcem ent” o f  a constitutional right. AS 09.60.010(b).
(c). AS 09.60.010(b) applies "to all civil actions and appeals filed on or afte r” the A ct 's  
effective date o f  Septem ber 1 1, 2003. Ch. 86, § 4. SLA 2003.

The city has not argued that AS 09.60.010(b) has any bearing on the 
attorney 's  fee award in this case, and the parties have not briefed the issue. We express 
no view as to AS 09 .60 .010(b ) 's  applicability to this case, but note that legislative history 
may inform the interpretation o f  the term "appeal” in ch. 86. § 4, SLA 2003. See 
Judiciary Com m ittee Substitute for H ouse Bill (C.S.H.B. (Jud)) 145 ,23rd Leg., 1st Sess. 
(2003): House Judiciary Com m ittee M inutes, M ay 7, 2003 (testim ony ol Robert B. 
Briggs, s ta ff  attorney for the Disability Law  C enter o f  Alaska, Inc . com m enting  on an 
April 21, 2003 letter by an assistant attorney general explaining and in le rp r  ting H.B. 
145): see also AS 2 2 .1 0 .0 2 0 (a ) , (d). To the extent there is a coiVention that Friends is 
or is not entitled to full reasonable a t to rney’s fees as a prevailing public interest litigant, 
the parties will have an opportunity  to address the applicability o f  AS 09.60.010(b) in the 
context o f  a motion for a tto rney 's  fees under A laska Appellate Rule 508.

-6- 5989



k

fee aw ards .12 W e therefore focus on whether Friends successfully prosecuted the case 

and prevailed on the main issue in obtaining the preliminary injunction; this requires us 

to consider whether the superior court abused its discretion in issuing the preliminary 

injunction.

1. The  super io r  court  did not abuse  its discretion in issuing the 
pre l iminary  injunction.

We have recently described what a plain tiff must show to obtain a

preliminary injunction:

The showing required to obtain a preliminary injunction 
depends on the nature o f  the threatened injury. I f  the plaintiff 
faces the danger o f  irreparable harm and if  the opposing party 
is adequately protected, then we apply a balance o f  hardships 
approach in which the plaintiff must raise serious and 
substantial questions going to the merits o f  the case; that is. 
the issues raised cannot be frivolous or obviously without 
merit. If, however, the p la in ti f fs  threatened harm is less than 
irreparable or if  the opposing party cannot be adequately 
protected, then we dem and o f  the plaintiff the heightened 
standard o f  a clear show ing o f  probable success on the 
merits.1' 31

The superior court found that Friends faced irreparable harm, that the city 

was adequately protected, and that Friends “dem onstrated a substantial likelihood o f  

success on the merits o f  [its] claim .”

See Bruner v. Petersen, 944 P.2d 43, 47 n.4 (Alaska 1997) (citing 
LaMoureaux v. Totem Ocean Trailer Express, Inc., 651 P.2d 839. 840 n .l (Alaska 
1982)).

13 State. Die. o f  Elections v. Metcalfe. 110 P.3d 976, 978 (Alaska 2005) 
(internal quotation m arks and citations omitted).

-7- 5989



a. The issues w he ther  Fr iends  was faced with i r reparab le  
h a rm  and w he ther  the city was adequate ly  protec ted are  
moot.

A lthough the city argues that the superior court did not make adequate 

findings that Friends was laced with irreparable h a rm .14 it does not contend that Friends 

was not faced with irreparable harm. I f  we were reviewing the issuance o f a  preliminary 

injunction in a pending case, and concluded that the findings were inadequate, wc would 

remand to the superior court for additional f indings.15 But remanding for additional 

findings in this case would be a needless exercise, given that the ultimate issue in this 

a t to rney 's  fees appeal is w hether Friends was the prevailing party. The dispute that 

resulted in the injunction in this case is moot. Because the city does not argue that 

Friends was not faced with irreparable harm, we decline to consider whether the superior 

court abused its discretion in finding the threat o f  irreparable harm here.

The superior court also found that "ftjhe security posted by | Friends] under 

the circum stances is sufficient” to protect the city. The city argues that it was not 

adequately protected and that the superior co u r t’s finding was clearly erroneous.

W hen a party requesting a preliminary injunction has shown probable 

success on the merits, a preliminary injunction may be issued even if  the injury from the

See A laska R. Civ. P. 52(a) (“ [I]n granting or refusing interlocutory 
injunctions the court shall similarly set forth the findings o f  fact and conclusions o f  law 
constitute the grounds o f  its action.” ); Alaska R. Civ. P. 65(d) ("Every order granting an 
injunction and every restraining order shall set forth the reasons for its issuance; [and ] 
shall be specific in terms . . . .” ).

15 See Stale, Dep't o f  Fish & Gantt, v. Pinnelf, 461 P.2d 429, 432 & n.8 
(Alaska 1969).
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preliminary injunction “m ay not be adequately indemnified by a bond.” 16 The superior 

court found that Friends had dem onstrated a “ substantial likelihood o f  success” on the 

merits. Because the court thought it was more likely than not that Friends would prevail 

on the merits o f  its claim, we interpret the court’s finding o f  “substantial likebhood o f  

success on the m erits” as a finding o f  “ probable s u c c l s on the merits.” 17 If  the superior 

court did not abuse its discretion in concluding that Friends had dem onstrated  probable 

success on the merits, any possible error in its finding ti.at the city was adequately 

protected is harmless. We therefore turn to w hether Friends dem onstrated  probable 

success on the merits.

b. Fr iends dem onst ra ted  p robab le  success on the merits .

There is no factual dispute on appeal that the city did not conduct 

com petitive bidding before awarding the original management contract to the club. 

W hether Friends dem onstrated probable success on the merits therefore turns on the legal 

question w hether the pre-am endm ent version o f  KM C 7.15.050(5) exem pted 

m anagem ent o f  the center from KMC 7.15 .040’s competitive bidding requirement. 

Before Septem ber 3, 2003 K M C 7.15.050 provided: “ The following may be purchased 

w ithout giving an opportunity  for com petitive b id d in g : . . .  (5) Contractual services o f  a 

professional nature, such as engineering, architectural, and medical services.”

N. Kenai Peninsula Rd. Maint. Serv. Area v. Kenai Peninsula Borough, 850 
P.2d 636. 639 (Alaska 1993).

“ Likelihood” is defined as “ probability” and “appearance o f  probable 
success." W e b s t e r ' s  T h i r d  N e w  In t e r n a t i o n a l  D i c t i o n a r y  1310 (1966).
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i. The super io r  court  was not requ ired  to defe r to the 
city’s in te rpre ta tion of the p re -am endm en t  version
ofKMC7.15.050r

| u
The city, citing Laborers Local No. 942 v. Lampkin, contends that the 

“ reasonable basis” test applies to the c i ty 's  interpretation o f  its procurem ent code. In 

Lampkin we held that a c i ty ’s interpretation o f  its own procurement code will be upheld 

if there is a reasonable basis for the interpretation.19 Under the rational basis test, we will 

uphold a governmental u n it 's  decision if  it “ is supported by the facts and has a reasonable 

basis in law, even i f  we may not agree with the [unit’s) ultimate determ ination ."20 The 

city argues that because it had a reasonable basis to conclude that the term “ professional 

services" included m anagem ent o f  the center, the superior court abused its discretion by 

issuing the preliminary injunction.

But we apply the reasonable basis standard o f  review to a m unicipality’s 

interpretation o f  its own ordinances only “ when this interpretation implicates com plex 

matters or the formulation o f  fundamental policy.”21

Lampkin concerned a Fairbanks North Star Borough requirement that the 

successful bidder for a school renovation pioject enter into a previously negotiated 

Project Labor A greem ent (PI.A ).22 We noted that the construction “ project

18 Laborers Local No. 942 v. Lampkin. 956 P .2d 422 (Alaska 1998).

19 III. at 435.

20 Gunderson v. Univ. o f  Alaska, Fairbanks, 922 P .2d 229 ,233  (Alaska 1996) 
(quoting Tesoro Alaska Petroleum Co. v. Kenai Pipe Line Co., 746 P .2d 896, 903 
(Alaska 1987)).

21 Lampkin, 956 P .2d at 432 n.l 1.

22 Id. at 427-28.
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unquestionably presented special challenges,” and that the PLA would facilitate 

necessary “ flexible scheduling” and eliminate “ the potential for strikes o r  other labor 

difficulties.” 23 We held the borough had a reasonable basis to conclude that the PLA 

would allow the borough to satisfy its minimum needs, its p rocurem ent c o d e ’s policy o f  

“m aximum practicable competition," and the procurement co d e’s provisions dealing with 

“sole source procurem ent.”24

The legal question in this case is far less com plex, involving only the 

meaning o f  “services o f  a professional nature." Nor is there any indication that defining 

that phrase implicates “ the formulation o f  fundamental policy.” We therefore conclude 

that although the superior court held that the c ity ’s interpretation failed even the 

reasonable basis test, tl e court could have interpreted pre-am endm ent K M C 7.15.050(5) 

using its independent judgm ent.  Because we review de novo the superior cou rt’s legal 

determ inations in issuing the preliminary injunction.25 we review  the meaning o f  pre­

am endm ent KM C 7.15.050(5) using our independent judgment. W e then review for 

abuse o f  discretion the superior court’s determination o f  p ro b a H i ty  o f  success on the 

merits and its ultimate decision to issue the preliminary injunction.

ii. The  super io r  court  did not e r r  in holding that  
“ services of a professional n a t u r e ” in the p re ­
am endm en t  version of K M C  7.15.050(5) did not 
include m anagem ent  o f  the center.

The superior court relied on what it characterized as the “clear language"

o f  the ordinance in determ ining  that m anagem ent o f  the center was not a service o f  a

2 3

2 4

2 5

Id  at 435.

Id  at 432, 435-36.

See People ex rel. Gallo v. Acuna. 929 P.2d 596. 626 (Cal. 1997).
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professional nature. The city cites several ca* s from other jurisdictions holding that in 

the context o f  similar procurem ent codes, m anagem ent o f  various facilities was 

professional in nature.26 At least some o f  these cases are easily distinguishable.27

Moreover, num erous cases from other jurisdictions hold that m anagem ent o f  facilities is
28 * • «

not professional in nature and requires com petitive bidding. Opinions from other 

jurisdictions interpreting similar statutes can be persuasive,29 but we turn first to our own 

methods o f  statutory interpretation.

26 See Hurd v. Erie County, 34 A.D.2d 289, 292 (N.Y. App. Div. 1970) 
(professional football stadium): City o f  Cleveland v. Laushe, 49 N.E.2d 207, 211 (Ohio 
App. 1943) (zoological garden); Lieberman Org. v. City o f  Phi/a., 595 A .2d 638,640-41 
(Pa. 1990) (hom eless shelter).

The facilities in Erie and Cleveland were considerably larger and more 
com plex than the facility in Kenai, and they required far more expertise to manage.

See, e.g.. City oflnglewood-L.A. County Civic Ctr. Auth. v. Superior Court 
ofL.A. County. 103 Cal. Rptr. 689 ,692  (Cal. 1972) (rejecting argument that management 
contract for public construction project is analogous to contract for engineering and 
architectural services): Glatstein v. City o f  Miami, 399 So. 2d 1005, 1009 (Fla. App.
1981) (holding that contract for managem ent o f  theme park was not professional service); 
Communicare, Inc. v. Woody County lid. o f  Comm 'rs, 829 N.E.2d 706, 712-15 (Ohio 
App. 2005) (holding that contract for m anagem ent services for operation o f  nursing 
home was not professional service enum erated by statute). These facilities seem more 
analogous to the Kenai facility than those found in Erie, C leveland, or Philadelphia.

29 See Nicholson v. Sorensen, 517 P.2d 766, 770 n.9 (Alaska 1973) ("[A] 
construction o f  a similar statute by the highest court o f  another state rendered after 
adoption o f  the statute by Alaska m ay be persuasive,” but “a statute is presumed to have 
been adopted with the interpretation that had been placed upon it prior to its Alaska 
enactm ent by the highest court o f  the state from w hich it was taken.” ). The city does not 
suggest that the pre-am endm ent version o f  KM C 7.15.050(5) was “ taken” from any o f  
the statutes interpreted in the cases cited in supra note 26. We therefore accord them no 
extraordinary persuasive force.
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Interpretation o f  a statute begins with its t e x t3,1 We apply the st me rules 

o f  interpretation to municipal ordinances.31 In interpreting statutes, we “ have adop.ed 

a sliding scale approach," under which “ [t]he plainer the statutory language is, the m -re 

convincing the evidence o f  contrary legislative purpose or intent must be."32 B lack ’s 

Law Dictionary defines “p ro fess io n a l ' as “ [al person who belongs to a learned profession 

or whose occupation requires a high level o f  training and proficiency.’’33 W ebste r’s

Barney v. State, D ep't o f  Admin., Teachers Ret. Bd., 110 P.3d 1254, 1258 
(Alaska 2005).

31 See Marlow v. Municipality o f  Anchorage. 889 P.2d 599,602 (Alaska 1995)
(applying sliding scale approach to interpretation o f  ordinance).

Gov 7 Employees Ins. Co. v. Graham-Gonzalez, 107 P.3d 2 /9 . 284 (Alaska
2005).

33 B l a c k ’s L aw  D ictiona ry  1226 (7th ed. 1999). AS 01.10.040(a) requires
that

(wjords and phrases shall be construed according to the rules 
o f  gram m ar and according to their com m on and approved 
usage. Technical words and phrases and those which have 
acquired a peculiar and appropriate meaning, whether by 
legislative definition or otherwise, shall be construed 
according to the peculiar and appropriate meaning.

See also Graham-Gonzalez, 107 P J d  at 284 (“ In assessing statutory language, unless 
w ords have acquired a peculiar meaning, by virtue o f  statutory definition or judicial 
construction, they are to be construed in accordance with their com m on usage.” ) (internal 
quotations omitted).

The city argues that it has interpreted “services o fa  professional nature” to 
include facilities m anagem ent in the past. But the city does not point to a peculiar 
legislative definition. M oreover, we do not regard two other facilities m anagem ent 
contracts that the city claims it made without com petitive bidding as imbuing the term 
“ professional” with a peculiar meaning. We therefore look to the te rm ’s com m on and 
approved usage.
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Third International Dictionary provides a similar definition.34 ‘ [SJervices o f  a 

professional nature” are therefore com m only understood to be services that are rendered 

by a m em ber o f  the learned professions or that icquire a high level o f  training and 

proficiency.

The illustrative clause —  “ such as engt -ering, architectural, and medical 

services” —  that follows “services o f  a professional nature” provides textual support for 

this interpretation.35 “ Pursuant to the doctrine o f  ejusdem generis, a general term, when 

followed by specific terms, will be interpreted in light 01 the characteristics o f  the 

specific terms, absent clear indication to the contrary.”36 Before its 2003 am endm ent, 

K M C 7.15.050(5) listed only “engineering, architectural, and medical services” as 

exam ples o f  “services o f  a professional nature ” These specific exam ples all require 

extensive education, training, and proficiency. Most professions encom passed by these

W e b s t e r ' s T hird  N ew In t e r n a t io n a l  D ictiona ry  1811 (1966> 
(defining “professional,” when used as an adjective, as describing one “engaged in one 
o f  the learned professions or in an occupation requiring a high level o f  training and 
proficiency” ).

The term “ such” m eans “ [o jfth is  or that kind.” B l a c k ' s  L aw  D i c t i o n a r y  
1446 (7th ed. 1999). “ Under Alaska iaw, words and phrases in statutes generally  are to 
be construed according to their com m on and approved usage.” Human Res. Co v. 
Alaska Comm n on Rost Secondary Educ., State o f  Alaska, 946 P.2d 441. 444 (Alaska 
1997). The use o f  “such as” in pre-am endm ent KM C 7.15.050(5) therefore indicates 
that the list o f  “services o f  a professional nature” is meant to be illustrative rather than 
exclusive.

36 West v. Umialik Ins. Co., 8 P.3d 1135, 1141 (Alaska 2000) (citing State 
Farm Fire & Cas. Co. v. Bongen, 925 P.2d 1042, 1046 (Alaska 1996)); see also Cable 
v. Shefchik, 985 P.2d 4 7 4 .4 8 0  (Alaska 1999) (explaining ihat under doctrine o f  ejusdem 
generis, “a general term, like ’tool," when modified by specific terms, like 'drills, saws 
and other hand tools,’ will be interpreted 'in light ol those specific terms, absent a clear 
indication to the contrary" ” ) (quoting Alaska Construction Code § 05.090(c)(3)(A); 
Bongen, 925 P.2d at 1046).
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examples require licensing in A laska.3' There has been no contention, much less any 

evidence, that successful m anagem ent o f  the c i ty ’s recreation center requires education, 

training, or proficiency equivalent to that required ofeng ineers ,  architects, and providers 

o f  medical services.

In light c f  the plain meaning o f  “ services o f  a professional nature” and the 

specific exam ples listed in pre-am endm ent KMC 7.15.050(5). we conciudc that the 

pnrasc “services o f  a professional nature” does not include facilities management. We 

therefore agree with the superior court that managem ent o f  the center does not involve 

“ services o f  a professional nature” as that phrase was used in pre-am endment KM C 

7.15.050(5). The superior court therefore did not abuse its discretion in finding that 

Friends had dem onstrated probable success on the merits.

2. Friends is the prevailing party even though the city succeeded  
in privatizing m anagem ent o f  the center.

The city asserts that Friends is not the prevailing party because the city 

accomplisheu exactly  what it set out to accomplish and what F r iends‘s lawsuit sought to 

prevent —  private m anagem ent o f  the center. It argues that because Friends did not 

achieve its goal. Friends is not the prevailing parly.

When determ ining prevailing party status, we have consistently looked to 

whether the party successfully prosecuted or defended the action and to whether the party

Cf. AS 08.48.171 (requiring registration o f  architects and engineers); AS
08.64.170 (requiring registration for practice o f  medicine, podiatry, and osteopathy); AS 
08.68.160 (requiring registration o f  nurses).
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prevailed on the main issue. Our deterir. latien o f  prevailing party status has therefore 

traditionally focused on the litigation itself.

Furtherm ore, the purposes o f  the public interest litigant exception to Civil 

Rule 82 suggest that the c i ty ’s political success in am ending  K M C 7.15.050(5) and 

entering into a second m anagem ent contract with the club is not an appropriate basis for 

concluding that Friends is not the prevailing party. W e award prevailing public interest 

litigants full reasonable a t to rney’s fees “ to encourage plaintiffs to raise issues o f  public 

interest.*'39 This suggests that the focus o f  the prevailing party determ ination should be 

on the litigation, rather than on contem poraneous political or contractual developments.

The city has not convinced us that a public interest litigant that brings a 

m eritorious claim against a governmental unit and obtains a preliminary injunction loses 

its prevailing party status if. through the political process, the go v e’ imental unit later 

moots lie lawsuit and accom plishes its challenged goal*. Because Friends succeeded in 

obtaining the only jud ic ia l re lief  granted in this case before it was dism issed without 

objection as moot following am endm ent o f  the >rdinance, the superior court did not 

abuse its d iscretion in finding that Friends was the prevailing party.40

10

Matanuska Elec. Ass'n, Inc. v. Rewire the Bd., 36 P.3d 685. 690 (Alaska 
2001): Meidinger v. Koniag, Inc., 31 P.3d 77. 88 (Alaska 2001); De Win v. L i’erty 
Leasing Co. o f  Alaska. 499 P.2d 599.601 (Alaska 1972); Buza v. Columbia Lumber Co.. 
395 P.2d 5 1 1 ,5 1 4  (Alaska 1964).

Southeast Alaska Conservation Council, Inc. v. State. 665 P.2d 544. 553 
(Alaska 1983) (quoting Anchorage v. McCabe, 586 P.2d 986, 990 (Alaska 1977)).

40 See Halloran v. State, Div. o f  Elections, 115 P.3d 547, 554 (Alaska 2005) 
(holding that obta ining temporary restraining order may be basis for finding plaintiff to 
be prevailing party w hen the restraining order was oniy re lief  granted in litigation).
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C. No Extraordinary Circum stances Justify A pportion ing this A ttorney’s 
Fees Award.

Although prevailing public interest litigants are generally entitled to full 

reasonable a tto rney 's  fees, we held in Dansereau v. Ulmer that a t to rney 's  fee aw ards may 

be apportioned for prevailing public interest litigants when "exceptional c ircum stances” 

exist.41 We have suggested that raising frivolous issues or issues included only to inflate 

prospective a tto rney 's  fee award may constitute exceptional c ircum stances 42

The city argues that Friends abandoned three o f  the claim s made in its 

complaint by failing to respond to the c i ty 's  motion for sum m ary judgm en t on those 

claims.4 The city claims that ihis “ abandonm ent,” coupled with F riends 's  failure to 

achieve its goal, establishes exceptional circumstances that warrant apportionm ent o fany  

attorney 's  fees awarded to Friends.

But the city m oved to dismiss the underlying litigation as m oot at the sanu 

time it moved for sum m ary  judgm en t on the claims it characterizes as abandoned. 

Friends very appropriately recognized that the underlying litigation was m oot and jo ined 

the c ity ’s motion to d ismiss the case for mootness. It was therefore not necessary to 

oppose the motion for sum m ary judgm en t on the merits as to those three claims. 

Friends 's  decision not to oppose sum m ary  judgm en t as to those claims therefore cannot 

be characterized as an “abandonm ent” that might som ehow  dem onstrate exceptional 

circumstances justify ing  appo.Uoninent o f  fees. And. as we stated above. Friends

41 Damereau  v. Ulmer, 955 P.2d 916, 918-20 (Alaska 1998).

Id  at 920.

4'* As stated above, the superior court issued the preliminary injunction based 
on Friends’s claim that the city violated its com petitive bidding requirement. The 
remaining claim s are enum erated in supra note 2. The city argues that “ |o ]ne  o f  them 
was dismissed by the plaintiffs and three were essentially abandoned .'’

-1 7- 5989



succeeded in obtaining judicial relief. The city can r  i t  make this an “exceptional” case 

by mooting it through the political process. Because no exceptional circumstances exist, 

the superior court did not abuse its discretion in declining to apportion the a tto rney’s fee 

aw ard.4,1

IV. CONCLUSION
For the reasons discussed above, we AFFIRM  the superior cou rt’s

judgm ent.

At oral argum ent on appeal, the city disclaim ed any contention that any 
award o f  a t to rney’s fees to Friends should be apportioned by litigation stage. It is 
therefore unnecessary to consider whether apportionment on that basis would be proper 
here. C f Halloran, 1 15 P.3d at 554-55 (instructing superior court on remand to consider 
apportionm ent o f  a t to rney’s fee award by stage o f  litigation i f  it determined that plaintiff 
was prevailing party); Hickel v. Southeast Conference, 868 P.2d 9 1 9 .9 2 6  (Alaska 1994) 
(discussing propriety o f  apportioning attorney’s fee award by litigation stage).
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IN THE SUPERIOR COURT F'* THE STATE OP ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

BACHNER COMPANY, INC. and 
BOWERS INVESTMENT COMPANY,

A p p e l l a n t s
V8.

STATE OF A..ASKA, DEPARTMENT 
OF ADMINISTRATION, and JIM 
DUNCAN, IN HIS OFFICIAL CAP­
ACITY AS COMMISSIONER THEREOF,

IHTRODUCTIOM
Bachner Company in c . and Bowers Investment Company ( "Bachner and 

Bowers") appellan ts in th is  action  and the prevailing pa rtie s  on the merits, 
come before the Court seeking to  es tab lish  th e ir  status as pub lic  in te rest 
l i t ig a n ts  fo r the purposes of an award of attorneys' fees and co s ts . The 
s ta te  of Alaska, Department of Administration, has opposed the motion, 
arguing that Bachner and Bowers brought the su it in th e ir  own in te re s t , not 
that of the p ub lic .

PROCETOXL HISTORY
In December 2001, the Department of Adminstration, D ivision of General 

Services, issued a Request for Proposals (""BP") fo r  o ff ic e  and storage space 
fo r the Department o f Transportation and Vublic F a c i l i t ie s , seeking a twenty- 
year lease con tract with two ten-year extensions a t the S ta te 's  option .
There were serious defects and im proprieties in the procurement process fo r

Appellee
Case No.; No. 4FA -02 -2674  C l

MnmBAMDPM OPIWIOM AMD ORDER
ok public  nrriomsT p it ica kt  3tatu8
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th is  RFP Bachner and Bowere, two of the diaappointed bidders, requested 
stays o f award, and, when a etay was denied, f i le d  bid p ro te s ts .

The Commissioner, in deciding the bid p ro tests (which were aggregated 
fo r  decision  both there and h e re ), acknowledged the seriousness o f the 
defects in  the procurement process, but declined to provide r e l ie f  beyond the 
award of bid preparation co s ts . Bachner and Bowers appealed to the Superior 
Court, but, sh o rtly  th e rea fte r , obtained a remand to  the Commissioner fo r  th ' 
assessme it o f fu rther evidence. The Commissioner did not change h is position  
on remand.

This Court issued i t s  Decision and Order on Appeal on December 2, 2005. 
I t  found that Bachner and Bowers were en tit led  to r e l ie f  beyond that awarded 
Ly the Commissioner and ordered that the contract be rescored or reb id .

As prevailing pa rtie s  in th ie  action , Bachner and Bowers now seek an 
award of attorneys' fees and ect.ts . In add ition , they seek a determination 
th a t, since th e ir  su it was brought to p ro tect chs in teg rity  o f the 
procurement process rather than fo r  personal crain, they are en t it led  to  
public in te rest l i t ig a n t s ta tu s , en tit lin g  them in turn to  an award o f the 
f u l l  amount o f th e ir  fees and co s ts . The State has opposed th is  motion, 
arguing that i t  is  improper to impose th is  expense on the c itiz en s of the 
s ta te , and moreover that Bachner and Bowers had su ff ic ien t economic 
motivation to  bring th is  appeal on th e ir  own beha lf.

Discpsaiow

To be accorded public in te rest li t ig an t s ta tus , a party must s a tis fy  
the follow ing c r i t e r ia :

(1) Is  the case designed to e ffec tua te  strong pub lic p o lic ie s ?
(2) I f  che p la in t i f f  succeeds, w ill numerous people receive 

benefit from the lawsuit?
(3) Can only a priva te  party have been expected to bring the 

su it?

UM/ 1U

Order re .  Public L i t igan t Status
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(4) Would the purported pub lic  in te rest l i t ig a n t  hive (had] 
su ff lo ie n t economic incentive to  f i l e  su it even i f  the 
action  [had] involved only narrow issues lacking general 
importance?

Anchorage Dally  News v. Anchorage School P l a t . , 803 P .2d 402, 404 (Alaska 
1990 ). Each o f thcsa four c r i t e r ia  must be s a t is f ie d  fo r a party to obtain  
pub lic in te rea t l i t ig a n t  Btatus.

The award o f f u l l  fees to  pub lic in te rest l i t ig a n ts  is  well 
estab lish ed . Even under the standard "American rule* that e*.ch party bears 
i t s  own co s ts , "awards of a tto rney 's  fees to pub lic in te rest p la in t i f f s  have 
long boen an exception _* -  an exception a rt icu la ted  by the U .S . Supreme 
Court, which f i r s t  suggested that pub lic in terests l i t ig a n ts  act as "private 
attorneys general.*  Anchorage v. McCabe. 568 P .2d 986, 990 (Alaska 1977) 
(c it in g  Newman v . Piggia Park En terprises, in c . , 390 U.S 400 (1 968 )).

Here, the State more o r less  concedes the f i r s t  and th ird  c r i t e r ia , but 
olaims th a t , under th^ second and fou rth , Bachner and Bowers do not qua lify . 
In b r ie f , the State argues Chat only a small number o f people benefit from 
the su it -  those who have tne chance to  bid again -  but that many people -  
a l l  the taxpayers of Che s ta te  -  w ill be hurt by the costs to the S tate . I t  
a lso  argues chat the chance to  bid again on a very lu crarive  contract 
constitu ted  a su f f ic ie n t economic incentive fo r Bachner and Bowers to bring 
th is  s u i t . F in a lly , the State suggests that the recovery of bid preparation  
coats proves that Bachner and Bowers had su ff ic ien t economic incentive to  
bring the s u it .

F ir s t , the contention that the fa c t that the su it and  the award both 
cost the taxpayers of the sta te  and so cannot be in  the pub lic 's  in terest is  
ea s ily  disposed o f as spurious and inconsistent with pub lic p o licy . This is  
Che same argument the State put forward in the main appeal, and is  ju s t  as 
unavailing aere. The S ta te 's  bottom lin e  Is not the measure o f the public 
in te rest -  the in te re s t of the people of th is  state in responsible government

Order re . Public L i t igan t Status
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must weigh at le a s t as strongly . I t  is  as i f  the people o f the stacs must
make an investment in in teg rity  and say, *we w ill do th is  one r ig h t even i f
i t  costs more th is  time in order be sure i t  gets done r ig h t in the fu ture .*

The reasoning followed in the decision on appeal -  tha t the greatest
good is  a responsible procurement process -  holds ju s t  as true here. The
State claims that i t  got th is  message at the adm in istrative leve l -  a fte r
a l l ,  i t  was punished by paying bid costs . Howe” sr, the S ta te  a lso  fa ile d  to
f ix  the problem, and in co rre c tly  assessed the re la tiv e  importance of the
monetary concerns and the concern fo r in teg rity  in procurement. Really , the
State dug i t s  own hole by fa i l in g  to remedy Che defects in th is  procurement
when they f i r s t  came to l ig h t , and must now pay fo r  i t s  mistake.

An to  che fourth c r ite r io n , su ffic ien t economic incentive to  bring the
su it without che pub lic In terest concern, a few examples w il l i l lu s t r a te  why
Bachner and Bowers s a t is fy  th is  c r ite r ion .

In Anchorage Daily News, the Supreme Court considered the s itu a tion
where che p la in t i f f  newspaper argv.ably did stand to  gain f in an c ia lly  from a
su it seeking access to government documents in chat i t s  c ir c u la t io n  figures
and prestige night r is e , but where che newspaper did not seek any monetary
recovery. 003 P .2d a t 403. The Supreme Court weighed re la t iv e  importance to
the su it o f the newspaper's in te rest in it s  c ir cu la t ion  against the
importance of pub lic access to government documents, and found chat the
la t te r  outweighed the former in th is  case:

_ the lawsuit f i le d  by the Daily News vindicated an important 
p ib l io  r ig h t ; the main reason for the l i t ig a t io n , and i t s  primary 
accomplishment, was to  compel the school d is e r ic t  to d isc lo se  
information required by law to be ava ilab le to  the p ub lic .
Moreover, whatever private in terest the Daily News might have 
had, economic or otherw ise, was comparatively minor. Indeed, i t  
is  highly un likely chat the Daily News would have brought i t s  
su it " if  the action  (had] involved only narrow issues lacking in 
general importance.*

Id . a t  404.

Order re .  Public L it igan t Status
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Aj in Anchorage Daily WewB. Bachner and Bowers had comparatively l i t t l e  
economic incentive here -  only the vague, nebulous "maybe* o f bidding on a 
future RFP fo r  the same lease -  assuming 'hat DOA did not choose to redefine 
them in the mean time. While Bachner and Bowers may have had th is  at least 
partly  in mind, the mere hope of a future opportunity to  bid is  too slender a 
bough on which to  hang a claim of economic motive. As oui Supreme Court has 
said *— ao long as the claims themselves -  fu rth er strong pub lic p o lic ie s , _ 
the p l a in t i f f 's  motivations are irrelevant* and that "within the context of 
the tea t as a whole, the p la in t i f f 's  motivations are only relevant to the 
extent that the p la in t i f f  had su ff ic ien t economic motive to  bring su it ."
Ey&k T rad ition a l Elders Counoll v. Sherstone, In c . , 904 P .2d 420, 424 n. 9 

(Alaska 1995) .
In Byak T rad ition a l Elders Council v. Sheretone, the p la in t i f f  counsel 

sought to  en join logging on what i t  believed were t r ib a l b u ria l grounds. Id^ 
a t 421. I n i t i a l ly , they sought money damages in addition  to  in junctive 
r e l ie f .  Id . The Supreme Court determined th a t, despite the fac t that Che 
issues were "of deep personal concern" to the p la in t i f f  coun cil, the council 
had "framed i t s  en tire  case in furtherance o f sta tuce -y  and constitu tiona l 
p o lic ie s  that concern the pub lic as a whole.* Id . a t 424.

Examining the pub lic  p o licy  defended by the council, the Court found 
Chat "the le g is la tu re  has determined th^r a l l  Alaskans are harmed when the 
h is to r ic a l and cu ltu ra l trad ition s  of one of A laska's native peoples are 
relegated to a museum w all.* Id . I t  acknowledged the existence of contrary 
in te rests -  p rim arily  economic development in te rests -  but commenced tl .t 
" li]n  any case purported to e ffectua te  public p o licy , some people w ill have 
contrary in te re s ts . This fa c t hae not been held to  d isqua lify  a lit ig an t  
froM pub lic in te rest s ta tu s ."  Id . at 425.

The same reasoning applies in large part herei to be sure, Bachnor and 
Bowers were l i t ig a t in g  "issues of deep personal concern,* but, as the Supreme

Order re . Public L itigan t s ta tu s
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Court has sa id , that does not "d isqualify  [them) from pub lic  in te rest 
sta tu s ."  As Che ByaX Council d id , Bachner and Bowers coiu '.stencly emphasized 
the harm to  the pub lic from e dishonest bidding process, and the greater 
costs the S ta te  incurred by fa i l in g  to  accurate ly  assess the bids.

Likewise, Bachner and Bowers represented the in teree ts of the c laes of 
bidders as a whole. While th is  is  a much smaller group, th e ir  In terests are 
no less important -  a fte r  a l l ,  the righ t to  negotiations in good fa ith  was 
important enough fo r the leg is la tu re  to  e x p lic i t ly  9 ta te  i t  in the s ta tu te .
AS 3 6 .3 0 .0 8 0 . In addition , protecting con tractors ' and bidders' in te rests is 
lik e ly  of value to  the public ac a whole, fo r  i f  p o ten tia l bidders were to 
choose not to  b id because they viewed Che bidding process as untrustworthy or 
c rb itra rv , that would prevent the people of the e ta te  from getting the best 
products and serv ices .

A f in a l example in which the supreme Court found that p la in t i f f s  were 
not en tit led  to  pub lic in terest l i t ig a n t  statue completes the i l lu s t r a t io n .
In Abbott v. Kodiak island Borough Assembly. 899 P .2d 922, 923 (Alaska 
1995), the p la in t i f f  homeowners challenged changes to  zoning which they 
claimed would "harm the environment, damage the general character o f th e ir  
neighborhood, create drainage problems, decrease property values, _  cause 
them to pay fo r  road improvements [and] re su lt in g rea tly  increased t r a f f i c  
on Woodland Drive, a stree t on which many of the complainants lived

Contraating i t s  assessment of these homeowners' claims with chose 
brought by homeownere in Oceanview Homeowners A ssocia tion , Inc. v. Quadrant 
Constru -cion 6 Engineering. 6B !>.2d 793, 799 (Alaoka 1904) and Brookwood 
Axe.i Homeowners A ssocia tion , * ?■ v. Municipality of Anchorage. 702 P .2d 
1317, 1326-27 (Alaska 1985). the Supreme Court found that the homeowners in 
Abbott were not en titled  to public in terest l i t ig a n t  s ta tu s . 099 P .2d at 
924-25. The Court found that, unlike in Oceanview and Brookwood, che 
homeowners in Abbott had su ff ic ien t economic incentive to bring the su it

Order re .  Public L i t igan t S tatus
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without a public in te re s t motive, and, moreover, had re lie d  on theories (tuch 
as F ifth  Amendment takings without ju s t  compensation and the imposition of 
costs fo r  road improvements) which emphasized th e ir  pecuniary in te rest in che 
outcome of the case. Th is , the Court found, prevented the homeowners from 
sa tis fy in g  the fourth of che pub lic in te re s t c r i t e r i a , namely whether "the 
purported pub lic in te rest l i t ig a n t  [would] have [had] su ff ic ien t economic 
incentive to f i l e  su it even i f  the action  [had] involved only narrow issues 
lacking general importance.* Anchorage Daily flews v. Anchorage School D ie t . , 
803 P .2d 402, 404 (Alaska 1990).

Unlike the homeowners in  Abbott, Bachner and Bowers have at best a 
minimal pecuniary in te re s t in th is  s u it . The Courc simply cannot o red it the 
notion that an opportunity to bid on a new RFP -  which may or may not have 
the same terms as the challenged RFP -  is  an economic incentive su ff ic ie n t to 
('dfeat pub lic in te rest s ta tu s .

F inally , the fac t that Bachner and Bowers recovered bid preparation  
costs is  irre lavan t to  th e ir  pub lic in te re s t status in regards to  the appeal. 
Bid preparation costs may well have been s u ff ic ie n t to  defeat pub lic  in terest 
status at che adm inistrative lev e l, but on appeal Bachner and Bowers 
themsolves conceded that they could not recover fu rther damages ad that only 
in junctive remedies were av a ilab le . Furthermore, Baahner and Bowers conceded 
that an award to e ith e r of them by the Court would be improper, instead, 
they simply sought a rescore or rebid tha t would be f a i r  to  a l l  bidder*, or a 
can ce lla tion  of the contract and a new RFP. None of these remedies y ie lds 
fin an cia l or personal gain to e ithe r Bachner or Bowers. As to  the appeal, 
Bachner and Bowers' recovery o f bid preparation costs does not, therefore , 
defeat th e ir  claim for pub lic  in te rest l i t ig a n t  s ta tu s .

Order re .  Public L i t ig an t  Status
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COHCLCT8IOM

For the foregoing reason#, Bachner and Bowers' Motio.. to  Establish  
Public In terest L itig an t Status is  GRANTED.

I e«9y M  a w«p/of M lonooag wa ««a:
UM.
I |IL« H H ttB M L

r iowmt.----------------------------------
MWOHVW*
| IC n u S W IC .
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IN THE SUPERIOR COURT FOR THE STATE OP ALASKA 

FOURTH JUDICIAL DISTRICT \T FAIRBANKS

BACHNER COMPANY, INC. and 
BOWERS INVESTMENT COMPANY,

Appel la.it a,
v a .

STATE OF ALASKA, DEPARTMENT 
OF ADMINISTRATION, and JIM 
DUNCAN, IN HIS OFFICIAL CAP­
ACITY AS COMMISSIONER THEREOF,

Appellee
Case No.: No. 4FA-02-2674 Cl

PoeMt* Fax Now 7671

CoVD opt ^  |C a

PtlOMl
SCI—

— |

ORDER TOR DISCLOSURE OF ATTORNEY'S FEES

Appellants Bachner Company, Inc., and Bowers Investmen. Company (“Bachner and 

Bowers”) have moved this Court for an award o f attorneys’ fees and costs associated with this 

appeal. The Court has made a preliminary review of the documents supporting that motion, and, 

finds that the submitted documentation concerning the billings is wholly inadequate for opposing 

counsel to determine the necessity and the reasonableness of the requested billings. Therefore 

the Court orders Bachner and Bowers to provide opposing counsel with billing statements which 

provides counsel with sufficient information to determine what work was done, who did the 

work, the amount of time of the wor) od the date the work was done. In the event that Bachner 

and Bowers should determine that the disclosure o f such information infringes upon their 

attomey/clicnt relationship, then perhaps they should not seek compensation for those billings.

Order Re. Attorney Foea 1
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It is therefore ordered that Bachner and Bowen are to provide opposing counsel with 

billing statements within fifteen (15) days of the date o f this order.

Dated at Fairbanks, Alaska, this day o . 2005.

Superior Court Judge, pro tempore

i r- .-Sly Ml • om 1 »• tmttut wm Mtofco Am
I liu.nmnan, 
t 1< ..........

* 4 -1 VrtTrl
m j& m m rm n!

ztj+t -w?. rwnrvj.

Ordar R«. Attorney Fee* 2
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IN THE SUPERIOR COURT FOR THE STATE OP ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

BACHNER COMPANY, INC. and 
BOWER8 INVESTMENT COMPANY

A p p e l l a n t s )
v s .

STATE OF ALASKA, DEPARTMENT 
OF ADMINISTRATION, and JIM 
DUNCAN, IN HIS OFFICIAL CAP­
ACITY AS COMMISSIONER THEREOF,

Appellfa
Case No.: No. 4FA-C2-2674 Cl

m i o m p w  opitrcow akp okpia

OK PUBLIC XjjTgKgT KttCMB STATUS

IHTKOPPCTIOK

Bachner Company Inc. and Bowers Investment Company {"Bachner and 
Bowers") appellan ts in th is  action  and the preva iling  parties  on the merits, 
come before the Court seeking to estate lah che ir status an pub lic in te re s t 
l i t ig a n ts  fo r  the purposes o f an award of attorneys' fess and costs . The 
State of Alaska, Department of Adm inistration, has opposed the motion, 
arguing th a t Bachner and Bowers brought the su it in  th e ir  own in te re s t , not 
that of the pub lio .

PROCKDPPAL HI3TOKT

In December 2001, the Department of Adminscration, D ivision of General 
Serv ices, issued a Request fo r  Proposals ("RFP") fo r  o ff ic e  and storage space 
fo r the Department of Transportation and Public F a c i l i t ie s , seeking a twenty- 
year lease con tract wich two ten-year extensions a t che S ta te 's  option .
There were serious defects and improprieties in  the procurement process fo r

Ordar re . Public L i t ig an t  Status
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ch it  RFP. Bachner and Bowers, two o f the disappointed bidders, requested 
stays of award, and, when a stay was denied, f i l e d  bid p ro te s ts .

The Consolssioner, in deciding the bid p ro tests {which were aggregated 
fo r  decision both there and h e re ), acknowledged the seriousness of Che 
defects in  the procurement process, but declined to  provide r e l ie f  beyond the 
award of bid preparation co s ts . Baohner and Bowers appealed to the Superior 
court, but, shortly  th e rea fte r , obtained a remand to  the Cotmnissioner fo r  the 
assessment of further evidence. The Coirnnissioner did not change h is  position  
on remand.

This Court issued i t s  Decision and Order on Appeal on December 2, 2005. 
I t  found that Bachner and Bowers were en tit le d  to r e l ie f  beyond that awarded 
by the Cc'nwnisaiwner and ordered that the con tract be rescored or reb id .

As prevailing p a rtie s  in thin  action , Bachner and Bowers now seek an 
award of attorneys' fees and co s ts . In add ition , they seel: a determination 
tha t, since th e ir  su it was brought to p ro tec t cos ':nc#gricy o f the 
procurement process rather chan fo r  personal gain, they are en t it led  to  
public in te rest l i t ig a n t  s ta tu s , en tit lin g  them in turn to  an award o f the 
fu l l  amount of cha ir fees and co s ts . The State has cpposed th is  motion, 
arguing that i t  is  improper to  impose th is  expense on the c it izen s  of che 
s ta te , and moreover that Bachner and Bowers had su ff ic ien t economic 
motivation to  bring th is  appeal on th e ir  own beha lf.

DigcpsaiQir

To be accorded pub lic in te re s t l i t ig a n t s ta tu s , a party must Batis fy  
the follow ing c r i t e r ia :

(1) Is  the case designed to  e ffectua te  strong public p o lic ie s ?
(2) I f  the p la in t i f f  succeeds, w ill numerous people receive 

benefit from the lawsuit?
(3) Can only a p riv a te  party have been expected to bring che 

su it?

Order re .  Public L i t ig an t  Status
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FtH-KHMJB FR1 01:lb PH DISTRIC7C0URTFAIRBANXS FAX NO, 9074529353 P. 05/10

(4) Would the purported pub lic  In terest l i t ig a n t  have [had] 
au ffio ien c economic incentive to  f i l e  su it even I f  t. * 
action  [had] involved only nairow ieauea lacking general 
importance?

Anchorage Dally  News v. Anchorage School P l a t . , 803 P .2d 402, 404 (Alaska 
1990) . Kach o f these four c r i t e r ia  must be s a tis f ie d  fo r  a party to  obtain  
public in te raa t l i t ig a n t  s ta tu s .

The award o f f u l l  fees to pub lic in te rest l i t ig a n ts  is  well 
estab lished . Kven under tbs standard "American rule" tha t each party bears 
i t s  own co s ts , "awards of a ttorney 's fees to  public in te rest p la in t i f f s  have 
long been an axception _" -  an exception a r t i . ’.lated by the U .S . Supreme 
Court, which f i r s t  suggested that pub lic in tereate lit ig an ts  act as "private 
attorneys general.*  Anchorage v. McCabe. 568 P.2a 946, 990 (Alaska 1977) 
(c i t in g Newman v . giggle Park En terprises, in c . , 390 U.S 40) (1 968 )).

Here, the State more o r  less concedes che f i r s t  and th ird  c r i t e r ia , but 
alalms th a t, under the second and fou rth , Bachner and Bowsrs do not qua lify . 
In b r ie f , the S ta te  argues that only a small number of people benefit from 
the su it -  those who have the chance to  bid again -  but that many people -  
a l l  the taxpayers of che s ta te  -  w ill be hurt by the costs to the S tate . I t  
a lso  argues chat the chance to  bid again on a very lu cra tiv e  contract 
constitu ted a su ff io ie n t economic incentive for Bachner and flowers to bring 
th is  s u it . F in a lly , the State suggests that the recovery o f bid preparation  
costs proves that Bachner and Bowers had su ffic ien t economic incentive to 
bring the s u i t .

F ir s t . Che contention that the fa c t that the su it and the award both 
cost the taxpayers of the s ta te  and so cannot be in the pub lic 's  in terest is  
ea s ily  disposed of aa spurious and inconsistent with pub lic p o licy . This is  
the eame argument the State put forward in the main appeal, and is  ju s t  a s  

unavailing here. The S ta te 's  bottom lin e  is  not the measure of che public 
in te rest -  che in te rest o f che people of th is  s ta te  in responsible government

Order re .  Public L it igan t Status
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must weigh at le a s t as strong ly , i t  is  as i f  the people o f the s ta te  must 
make an investment in in te g r ity  and say, "we w ill do th is  one r igh t even i f  
i t  co sts  more th is  time in order be sure i t  gets done r ig h t in che fu tu re .*  

Tbs reasoning followed in the decision  on appeal -  chat the greatest 
good is  a responsib le procurement process -  holds ju s t  as true here. The 
s ta te  claims that i t  got th is  mrisage a t the adm in istrative lev e l -  a fte r  
a l l ,  i t  was punished by paying bid co s ts . However, the S ta te  a lso  fa ile d  to  
f ix  the problem, and in co rre c tly  assessed the re la t iv e  importance of the 
monetary concerns and the concern fo r  in teg rity  in procurement. Really , the 
State dug i t s  own hols by fa i l in g  to  remedy the defects in th is  procurement 
when they f i r s t  aame to  l ig h t , and must now pay fo r  i t s  mistake.

Aa to the fourth c r i te r io n , su ff ic ien t economic incentive to  bting the 
su it without che pub lic in te re s t concern, a few examples w ill i l lu s t r a t e  why 
Bachner and Bowers s a t is fy  th is  c r ite r io n .

In Anchorage Dally News, the Supreme Court oonsidsred the s itu a tion  
where the p la in t i f f  newspaper arguably d ia  stand to  gain f in an c ia lly  from a 
su it  seeking access to government documents in that i t s  c ir c u la t io n  figures 
and prestige might r is e , but where Che newspaper did not oeek any monetary 
recover/. 803 P .2d at 403. The Supreme Court weighed re la t iv e  importance to  
the su it of ‘ he newspaper's in te re s t *n i t s  c ir cu la t ion  against the 
importance of pub lic access to government documents, and found that the 
la t te r  outweighed the former in th is  case:

the lawsuit f i le d  by the Daily News vindicated an important 
publio r igh t/ the main reason fo r  the l i t ig a t io n , and i t s  primary 
accomplishment, was to  compel the school d±9tr:.ct to d isc lo se  
information required by law to be availab le  to the p u b lic .
Moreover, whatever p r iv a te  in te rest the Daily  Hews might have 
had, economic o r otherw ise, was comparatively rsinor. Indeed, i t  
to highly un likely chat the Daily News would have brought i t s  
su it " if  the action  [had] involved only narrow issues lacking in 
general importance."

Id. a t 404.

Order re .  Public L itigan t Seatuo
Page 4 of 8



hhB-10-2008 m  01:15 PH DISTR1C7C0URTFAIRBAHKS FAX NO. 9074529358 P. 07/10

As in Anchorage Daily New . Bachner and Bowers had comparatively l i t t l e  
economic incentive here -  only the vague, nebulous ’-maybe" o f bidding on a 
future Ryp fo r  the same lease -  assuming that DQA did not choose to redefine 
them in the mean time. While Bachner and Bowers may have had th ie a t lsa st 
pa rtly  in mind, the mere hope o f a future opportunity to  bid ie  too slender a 
bough or. which to  hong a claim  o f economic motive. As our 8upreme Court has 
said , • -  so long as the claims themselves -  fu rth er strong public p o l ic ie s , -  
the p l a in t i f f 's  motivations are irrelevant" and that "within che context of 
the tea t as a whole, the p la in t i f f 's  motivations are only relevant to the 
extent that the p la in t i f f  had su ff ic ien t economic motive to  bring su it ."
Byak T rad itiona l Klders Counoil v. Sheratons. In o ., 904 P .2d 420, 424 n. 9 
(Alaska 1995) .

in Byak T rad ition a l Elders counoil v. Sherstone. the p la in t i f f  counsel 
sought to  en join  logging on what i t  believed were t r ib a l bu ria l grounds. Id . 
a t 421. I n i t i a l ly , they sought money damages in addition  to in ju ic t iv e  
r e l ie f .  Id . The Supreme Court determined th a t, despite che fact that the 
issues ware *of deep personal concern" to the p la in t i f f  council, the council 
had "framed i t s  en tire  case in furtherance of s ta tu to ry  and constitu tiona l 
p o lic ie s  that concern the public as a whole.' Id^ at 424.

Examining the pub lic p o licy  defended by che coun cil, the Court found 
that "the le g is la tu re  has determined that a l l  Alaskans are harmed when the 
h is to r ic a l and cu ltu ra l trad ition s of one of A laska's native peoples are 
relegated to  a museum w all."  Id . I t  acknowledged the existence of contrary 
In terests -  p rim arily  economic development in te res ts  -  but commented that 
" [i ]n  any case purported to e ffeo tuate  public p o licy , some people w ill have 
contrary in te re s ts . This fa c t has not been held to  d isq u a lify  a l i t ig a n t  
from pub lic in te re s t s ta tu s ."  Id^. at 425.

The same reasoning applies in large part herei to  be sure, Bachner and 
Bowers were l i t ig a t in g  ’ issues o f deep personal concern," but, as the Supreme

Order re . Public L itigant s ta tu s
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Court has s a id , that does not "d isqualify  [them] from pub lic in terest 
s ta tu s ."  As che ByaX Council d id , Bachner and Bowers consisten tly  emphasized 
the harm to  the pub lic  from a dishonest bidding process, and the greater 
costs  the S ta te  incurred by fa i l in g  to  accurate ly assess the bids.

Likewise, Bachner and Bowers represented the in te rests  of the c la ss  of 
biddsra as a whole. While th is  is  a much smaller group, th e ir  in te res ts  are 
no less important -  a fte r  a l l ,  the r igh t to  negotiations in good fa ith  was 
important enough fo r  the leg is la tu re  to  e x p lia it ly  s ta te  i t  in cha s ta tu te .
AS 3 6 .3 0 .08 0 . In add ition , protecting con tractors ' and bidders' in te rests  is 
l ik e ly  o f value to the public as a whole, fo r  i f  po ten tia l bidders ware to  
choose not to  b id  because they viewed the bidding process as untrustworthy or 
a rb itra ry , tha t would prevent the people of the s ta te  from getting the best 
products and se rv ice s .

A f in a l eynmple iu which the Supreme Court found that p la in t i f f s  were 
not en tit led  to  pub lic  in terest l i t ig a n t  status completes the i l lu s t r a t io n .
In Abbott v. Kodiak island Borough Assembly, 899 P .2d 922, 923 (Alaska 
199S), the p la in t i f f  homeowners challenged changes to  zoning which they 
claimed would "harm the environment, damage the general character o f th e ir  
neighborhood, create drainage problems, decrease property values, ~ cause 
them to pay fo r  road improvements [and] -  resu lt in  greatly  increased t r a f f i c  
on Woodland Drive, a s tree t on which many of the complainants lived _■

Contrasting i t s  assessment or chess homeowners’ claims with those 
brought by homeowners in Oceanview Homeowners A ssociation , Inc. v. Quadrant 
Conatmecion t  Engineering, 680 p .2d 793, 799 (Alaska 1984) and Brookwood 
Area Homeowners A ssociation , ino. v . Municipality of Anchorage. 702 P .2d 
1317, 1326-27 (Alaska 1983), the Supreme Court found chat the homeowners in 
Abbott were not e n t it le d  to pub lic in terest l i t ig a n t  s ta tu s . 899 P .2d at 
924*25. The Court found that, unlike in Oceanview and Brookwood. che 
homeowners in Abbott had su ff ic ien t economic incentive to bring che su it

Order re .  Public L i t igan t S tatus
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without a public in te rest motive, and, moreover, had re lie d  on theories (such 
as F ifth  Amendment takings without ju s t  compensation and the imposition of 
costs fo r  road .mprovemencs) which emphasized th e ir  pecuniary in te rest in the 
outcome of the case. This, the Court found, prevented the homeowners from 
sa tis fy in g  the fourth o f che pub lic in te re s t c r i t e r i a , namely whether "the 
purported pub lic in te rest l i t ig a n t  (would] have [had] s u ff ic ie n t economic 
incentive to f i l e  su it even i f  the action  [had] involved only narrow issues 
lacking general importance." ’'achorage Dally News v . Anchorage School _Dist^. 
803 P .2d 402, 404 (Alaska 1993).

Unlike tha homeowners in  Abbott. Bachner and Bowers have at best a 
minimal pecuniary in te rest in th is  su it . The Court simply cannot o red it the 
notion that an opportunity to  bid on a new RFP -  which may or may not have 
the same terms as tha challenged RFP -  is  an economic incentive su ff ic ien t to 
defeat pub lic in te rest s ta tu s .

P inally , the fac t that Bachner and Bowers recovered bid preparation  
costs is  irre levan t to  th e ir  pub lic in te rest sta tus in  regards to  Che appeal. 
Bid preparation costs may well have been su ff lo isn t to  defeat pub lic  in te rest 
status at che adm inistrative lev e l, but on appeal Buchner and Bowers 
themselves conceded that they could not recover fu rth er damages and that only 
in jun ctive  remedies were ava ilab le . Furthermore, Baohner and Bowers conceded 
that an aw*\rd to e ith e r o f them by the Court would be improper, instead, 
they simply i ought a rescore or rebid that would be f a i r  to  a l l  b idders, or a 
can ce lla tion  of the contract and a new RPP. None of these remedies y ie lds 
f in an c ia l or personal gain to e ith e r Bachner or Powers. As to  the appeal, 
Baahner and Bowers' recovery o f bid preparation costs does not, there fore , 
defeat th e ir  claim fo r  pub lic  in te rest l i t ig a n t s ta tu s .

Order re . Public L itigan t S tatus
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For the foregoing reaeone, Bachner and Bowers' Motion to Estab lish  
Public In terest L itig an t Status is  GRANTED.

Dated at Fairbanks, Alaska, th is  ^  day 2006.

Superior Court Judge pro tm pora

i c«ay M  a eaw M Iw imecee m  * s i m m as 
IMS
| ]ili trawxe-
f K
H*0«UVIS*
11<

10/10
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4 . L i a b i l i t y  f o r  C o r r e c t io n s  C o m m u n i t y  S e r v ic e  W o r k e r s :

The League supports legislation that would require the State of Alaska to assume full responsibility for 
medical costs and ' ..Hility related to s*ate court-ordered corrections community service workers.

5. L i a b i l i t y  f o r  J a i l / P r is o n  O p e r a t io n s :

The League supports legislation providing reasonable statutory immunity from civil damages resulting 
from an act or omission in the administration, operation, or monitoring of a correctional facility.

6. M u n ic ip a l  L i a b i l i t y  L im i t a t i o n s :

The League supports legislation which limits liability of the State and municipalities for attorney fees.

D. STATE FUNDED SOCIAL PROGRAMS
The League strongly urges the State to adequately fund essential social programs:

• child protection
• substance abuse
• domestic and se'sual abuse
• suicide prevention
• Fetal Alcohol Effect/Fetal Alcohol Syndrome
• Mental Health

E. WELFARE

1. A d e q u a te  F u n d in g  a n d  J o b  O p p o r t u n i t i e s :

a. The League urges the state to match federal funding dollar-for- dollar under the Alaska Tempo­
rary Assistance Program.

b. The League urges the state to fund childcare, work services, and other services designed to help 
welfare recipients into the workforce statewide.

c. The League urges the state to provide funding for training and economic development to further 
increase employment opportunities statewide.

2. S a fe t y  N e t :

The League urges a state maintained safety net for those moving from welfare to work. This net may 
vary with each recipient but should encompass assistance needed for childcare, transportation, training 
and education, health care, and counseling.

3. r o c u s :

The focus of the Welfare to Work Program should remain on finding and creating jobs, providing 
supportive services, protecting the welfare of children, and keeping people employed.
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Frank / / .  Murkowski, Governor

D E P A R T M E N T  O F  L A W
I' D  B O X 110300

OFFICE OF THE ATTORNEY GENERAL

JV S F .A U . ALASKA 99811-0)00 
PH ON E (907)465-M)0
F A X  (907)465-2075

April 15,2006

VIA HAND DELIVERY

Honorable Representative Paul Seaton 
Chair, House State Affairs Committee 
State Capitol, Room 102 
Juneau, Alaska 99801

Re: SB 86 / Limiting the Liability of

Dear Chair Seaton:

You asked the Department of j_aw to provide additional information 
regarding awards of enhanced attorney’s fees to public interest litigants that failed 
to prevail on the main issues in the case. A copy of a March 10, 2005, letter to 
Representative LeDoux on this issue is attached.

! would also note that despite statements made to your legislative committee, 
the main types of beneficiaries of the Court's public interest litigant policy are 
organizations, such as the ACLU (Revenue of $58 million in fiscal year ending 
2005) or Planned Parenthood (Revenue of $59 million in fiscal year ending 2004). 
In addition, the judgments and claims section of the operating budget lor F Y 2007 
contains public interest litigant attorney’s fee payments of approximately $44,000 
and $19,000 to sex offenders who challenged the state's registration and DNA 
testing laws.

I believe this answers all the committee's questions. I look forward to 
another hearing and movement of the bill to the Judiciary Committee for further 
review.

the State and Municipalities

R a n d y  Ruaro

Legislative Liaison



F R A N K  H . M U R K O W t 'K l ,
G O V E R N O R

DEPARTMENT OF LAW

OFFICE OF TH E  A TTO R N E Y  G EN ER AL

1031 WEST4 ™ AVENUE. ^ J l J E 200 
AN CH ORAGE. A LA SK A  99301-1994 
PH ONE: (907)269-5274
F A X . (907)279-7022

M arch 10,2005 .

Representative Gabrielle LeDoux
House o f  Representatives 
State Capitol, Room 412 
Juneau, A K  99801-1182

Rc: H B 117

Dear Representative LeDoux:

Dunng our discussion on March 1, 2005, you asked for specific examples 
o f  the courts’ application o f the po licy  adopted by the Alaska Supreme Court in 
D ansereau  v. Ulmer, 955 P.2d 916 (Alaska 1998), that attorney fees fo r prevailing 
public interest litigants, may be apportioned on ly in exceptional circumstances. In 
that case the Supreme Court required the award o f  fu ll fees even though the 
p la in tiffs  prevailed on on ly one o f  three main issues. Later decisions have been 
even more egregious.

State v. A C L U

One expensive example fo r the state came in  State v. A laska C ivil Liberties 
Union, 97S P.2d 597 (Alaska 1999). In  that case the Alaska C iv il Liberties Union 
sued the State o f Alaska, asserting that every provision o f  the 1996 campaign 
finance reform  legislation (Ch. 48 S LA  1996) was invalid  because many o f  the 
legislation's provisions were allegedly unconstitutional. The Superior Court 
granted summary judgm ent to the A kC LU , ru ling that a ll o f  the legislation's 
provisions were invalid. Because the A kC L U  was a public-interest litigant, the 
court awarded the A C LU  599,703.75 as its fu ll, reasonable attorney fees.

The state appealed the decision to the Alaska Supreme C o u rt The Alaska 
Supreme Court reversed nearly all o f the lower court’ s decision on the merits, 
holding nine o f  the eleven challenged provisions in the 1996 reform  legislation
c.onstitutiona’ and valid. The Court held that the unconstitutional provisions o f  the 
legislation were severable from the constitutional provisions, a llow ing the 
constitutional provisions to remain in effect. I t  was, in essence, a resounding 
v ictory fo r the state.

The Alaska Supreme Court remanded the case to the lower court to 
determine whether the A kC LU  was s till entitled to an award o f attorney fees and 
expert fees. On remand, the lower court concluded that the A kC L U  was s till a 
prevailing public-interest litigant and awarded the A kC L U  5101,203.75 in



V AVi 11 < »1A fci   AV>

attorney fees. The state appealed the award, asserting that the A kC LU  was no+ 
entitled to any attorney fees award because it  was not the prevailing party. In 
memorandum decision (copy attached), the Alaska Supreme Court upheld the fu ll 
fee award. Justice Eastaugh, who wrote the substantive opinion in the main case, 
dissented from  the decision. The Alaska Supreme Court then awarded the A C LU  
another $6,610 for attorney fees incurred in the appeal. The claim was submitted 
to the legislature fo r payment. (Judgment and Claims form  attached).

C ook In le t A reaw ide Lease Sale

In litigation over the 1999 Cook In let Areawide o il and gas lease sale, the 
Superior Court ruled that 85 percent o f  the sale tracts could go forward. The 
remaining tracts were remanded to the Department o f Natural Resources because 
the court found that the tracts were important beluga whale habitat. The state 
challenged a request for fu ll attorney fees, arguing that the p la in tiff could not be 
th'i prevailing party wber< it  on ly prevailed w ith such a low  percentage o f  the 
contested tracts and that, in any event, any fee award should be apportioned. The 
Superior Court found the p la in tiff to be the prevailing party and rejected fee 
apportionment, granting the p la in t if f  its fu ll fees o f  $82,000.

I believe you also inquired about the recent article in the Alaska Law 
Review about public interest litigan t case. I have attached a copy for your use. 
Note that although the author believes that the Alaska Supreme Court should 
a ffirm  the lower court decision w ith  respect to HB 145, he concludes at page 353 
that there is a problem o f  fairness created by the award o f  fu ll fees to public 
interest litigants that creates an incentive to litigate even marginal claims. 
Therefore the author recommends that the Court consider revising the public 
interest litigant po licy by granting on ly partial Rule S2 fees to prevailing public 
interest litigants. He suggests that removing the ab ility  to obtain fu ll fees fo r a 
prevailing claim w il l  disable the incentive fo r public interest litigants to abuse the 
process. This is precisely what HB 117 does.

Sincerely,

SCOTT J. NO R DSTRAN D  
AC TING  A TTO R N E Y  GENERAL

March 15, 2005
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THE SUPREME COURT OF THE STATE OF ALASKA

STATE OF ALASKA,

Appellant,

V.

ALASKA CIVIL LIBERTIES UNION',

Appellee.

Supreme Court No. S-8967/971C

superior Court No. ;
3A N -9 7 -5 2 8 9  C l

MEMORANDUM OPINION 
AND JUDGMENT J

I
[No. 1041 - August l'S, 2001]

Appeal from the Superior Court of the state of 
Alaska, Third Judicial District, Anchorage, |

Michael L. Wolverton, Judge.

Appearances: David T. Jones, Assistant
Attorney General, Anchorage, and Bruce M.
Botelho, Attorney General, Juneau, for 
Appellant. Jonathan B. Rubini and Thomas P:
Amodio, Foster Pepper Rubini & Reeves LLC,
Anchorage, for Appellee.

I
Before: F&be, chief Justice, Matthews!,
Eastaugh, and Bryner, Justices. [Carpenetij,
Justice, not participating.]

i
EASTAUGH, Justice, dissenting.

j

In state v. Alaska Civil Liberties Union.1 we reviewedj
the constitutionality of Alaska's 1996 Campaign FinanceiReform Act,

i
also known as Senate Bill (SB) 191. The superior court gran red 

summary judgment in favor of Alaska Civil Liberties Union (AkCLJ),
I

declaring the entire Act unconstitutional under j the First
I

Amendment.2 On appeal by the state, we reversed the superior 

court's ruling as to nine of the Act's eleven, challenged

l
( 2 0 0 0 )  .

Entered pursuant, to Appellate Rule 214.
I

9 7 8  P . 2 d  5 9 7  ( A l a s k a  1 9 9 9 ) ,  c e r t ,  d e n i e d . 5 2 8  U . S .  111 5 3
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  one limiting pre-election contributions, and the oth

prohibiting legislative session contributions- Recausie we fou.id

these two provisions to be severable, we upheld t

r-nstitutionality of the Act as a whole: .
I

[T]he challenged provisions, with limited 
exceptions . . . , do not offend rights of
speech and association. Reading the bans on 
non-group entities1 expenditures and 
contributions narrowly, wc reverse generally 
t h e  judgment declaring the Act 
unconstitutional. But we affirm as to the 
invalidity of the pre-election an^
legislative session contribution bans.

Upon reaching this decision, we remanded the case for
I

consideration of unresolved issues on attorney's fees'. We asked 

the superior court to determine whether AkCLU was the prevailing
f

party in the proceedings before that court and, if so, to ascertain
I

the attorney's fees and costs that AkCLU should be awarded.6 on 

remand, the superior court found AkCLU to be the prevailing par;y, 

established its reasonable fees to be $101,203.75, and awarded tiat 

amount in full to AkCLU as a public interest litigant. The stati 

appeals.

p r o v i s i o n s ; 3  w e  d e c l a r e d  o n l y  t w o  p r o v i s i o n s  t o  *-'© u n c o n s t i t u t i o n a l

See id. at 607-14, 614-17, 617 & 618-20, 621-26, 631-
632-33, 630. J

32 ,

4 Sse id. at 626-29, 630-31. Moreover, we concluded that 
one of the nine provisions that we declared constitutional required 
a narrowing construction to avoid unconstitutionality.' See jjL. at 
606-07 & 612.

5 Id. at 600. j

The court ordered each party vo pay its own attorney's 
es on appeal. See Order, No. S-8773 (April 16, I99|9).

I
- 2 -  : 1 0 4 1
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j

The state argues that the superior court erred in finding 

AkCLU to be the prevailing party. Noting that AkCLU consistently 

advocated invalidating the entire Act, the state asserts tha

"[t]he main issue in this case was whether the 1996 refoim
I

legislation [was] constitutional." Since this court held that the
i

Act generally passed constitutional muster, the state reasons that 

7ikCLU did not prevail on tha main issue. A c c o r d i n g l y t h e  state
l

urges us to find the . uperior court's designation of AkCLU as the 

prevailing party manifestly unreasonable.

I .
In response, AkCLU challenges the state's premise that a

I
lav can be found "'only a little bit' unconstitutional," noting 

that this premise seems "particularly curious in a case where First 

Amendment rights to engage in the electoral process are involved."

AkCLU defends the superior court's award of attorney's fees as 

sound exercise of discretion, insisting that "[n]o restriction
I

First Amendment rights should be dismissed as immaterial

a

on

or

insubstantial" and that the two provisions of the Act that were

declared unconstitutional were "an integral and burdensome part 

the new campaign finance lav/s."

We have recognized that a trial court's award 

attorney's fees is generally subject to reversal only for abuse 

discretion or manifest unreasonableness.' Mere specifically,

have held that " [d]esignation of the prevailing party 'us committed

of

of

of

we

Hillman V. Nationwide Hut. Fire I n s . C o . . £55 IP-2d
1321, 1326 (Alaska 1993); see also Shepherd v. State. D.-p't of Fish
& Game. 897 P.2d 33, 44 (Alaska 1995); Pav v. M o o r e . 7;71 P . 2d |36, 
437 (Alaska 1989). 1



■gjuu /

to the broad discretion of the trial court.

82 provides that the trial court shall award the prevailing party 

attorney's fees.9 Although the rule does not define "preveiling
j

party," we have said that a prevailing party is "the one who has
I

successfully prosecuted or defended against the action, the one who 

is successful on the main issue of the action and in whose favsr
I

the decision or verdict is rendered and ( he 'judgment jentered.'[10 

In the present case, this court is divided on the question of
4 I

whether the superior court's award of attorney's fees is an abuse

of discretion-

The majority of the court focuses on the nature of the 

claims that AkCLU presented rather than on the size or scope of Its

ultimate recovery.12 Adopting this focus, the court finds AkCLtiJ ’s
II

basic claims to be whether the challenged Act violated the

Hi 1 lman r 855 P. 2d at 1326 (quoting Aoex Control Sv__
Inc. v. Alaska Mechanical. Inc.. 776 P. 2d 310, 314 (Alaska 19o9h); 
Dansereau v. Ulmer, 955 P.2d 916, 918 (Alaska 1998); Alaska Ctr,
for the Env't v. Strrte. 94C P.2d 916, 921 n.4 (Alaska 1997); Hie
v. Southeast Conference, 868 P.2d 9’19, 927-28 (Alaska 199(4);
Tobeluk v. Lind, 589 P. 2d 873, 87R (Alaska 1979); Cooper I v. 
Carlson. 511 P.2d 1305, 1308-09 (Alaska 1973). ,

I I
Alaska Rule of Civil Procedure 82(a) states that 'Jthe 

prevailing party in a civil case shall be awarded attorney's ijees 
calculated under this rule."

1 0 , , •
Hillmanr j55 P.2d at 1327 (quotxng Dav v. Moore. 771 Ip. 2d

436, 437 (Alaska 1989)) (internal quotation marks omitted).

11 Justice Carpeneti is recused from participating in this 
case. See Recusal Notice, S-8976 (July 23, 1999).

12 See H illman. 355 p. 2 I at 1327-28 (holding that t^rial 
court erred in refusing to designate party as prevailing when pprty 
won substantial affirmative recovery based o i two of ithree issues 
that were central to the case).

1 2 0 4 1
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constitution- As long ar. AkCLU prevailed to some extent, th 

superior coart could properly declare AkCLU the prevailing part/
I

unless AkCLU's recovery was *ie minimis13 or stemmed from the 

resolution of -n issue that was incidental to AkCLU's basi
, I

claims 14 Because AkCLU succeeded to some extent on its claims c
. II

unconstitutionality and i s success was neither de nuninil.g nc 

incidental to its claim, the court holds that the superior court 

did not abuse its discretion in awarding fees to AkCLU.,

In contrast, Justice Eastaugh would emphasize the nature 

of the relief sought by AkCLU and the extent to which AkCLU 

obtained its expressed goal.'5 Because AkCLU sought to invalidate 

the entire Act as unconstitutional, succeeded in having only two 6f 

its eleven challenged provisions (both severable); declared
I

unconstitutional, and ultimately failed to bar enforcement of t 

Act as a whole, Justice Eastaugh would hold that AkCLU could n

reasonably be deemed to have prevailed on the main issue. Justi 

Eastaugh would therefore reverse.
!t

The superior court's award attorney's fees

AFFIRMED.

l e

Dt

e

is

13
14

See id. at 1327.

See id. at 1327-2S.

1S See Alaska Ctr. f or the Env't v. State. 940 P. 2d 916, 922
(1997) (holding that the superior court erred by not grant..ng 
a t t o r n e y ’s fees to the party that prevailed on the main issue 
which was the rejection of a settlement agreement).

- 5 -  l p 4 1



A l a s k a  P h a r m a c i s t s  A s s o c i a t i o n

A p r i l  18, 2 0 0 6

Honorable Paul Seaton 
State House of Representatives 
Alaska State Capitol 
Juneau, Alaska 9980)
Chair of the House State Affairs Committee 

The Honorable Representative Paul Seaton,

The Alaska Pharmacists’ Association would like to go on record as opposing SB 
86, State/Municipal Liability for Attorney Fees. Thank you for choosing not to 
move it from your committee to date. We ask that you continue to hold the bill so 
that it does not progress any further this session.

We believe SB 86 could have a chilling effect on private citizen participation in 
challenging questionable government practices through the courts. All avenues ot 
citizen participation in shaping government should be kept as open as possible.

Thank you for your thoughtful consideration of this important issue.

Please feel free to contact me if you any questions regarding our position.

Sincerely, /  * /

Dirk White RPh.
Legislative Committee Co-Chair 
Harry Race Pharmacy 
106 Lincoln Street 
Sitka, Alaska 99835 
(907)738-6337

E-mail: akphrm cvfa alaska.net

4107 Laurel Street, Suite 101 • Anchorage. Alaska 99508 • (907) 563-8880 • (907) 563-7880
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To: Representative Seaton
Chair of the House State Affairs Committee 

From: Nancy Davis, Executive Director
Date: 4/19/06
Re: SB 86

The Alaska Pharmacists Association would like to go on record as opposing 
SB 86, State/Municipal Liability for Attorney Fees. Thank you for choosing 
not to move it from your committee to date. We ask that you continue to 
hold the bill so that it does not progress any further this session.

We believe SB 86 could have a chilling effect on private citizen 
participation in challenging questionable government practices through the 
courts. All avenues of citizen participation in shaping government should be 
kept as open as possible.

Thank you for your thoughtful consideration of this important issue.

Please feel free to contact me if you any questions regarding our position

Nancy Davis, Executive Director 
Alaska Pharmacists Association

E-mail ckphfmcy@alasko.net 

4107 Laurel Street, Suite 101 • Anchorage. Alaska 99508 • (9 0 7 )5 6 3 -8 8 8 0  • Fax (907) 563-7880

mailto:ckphfmcy@alasko.net


Juneau Office 
130 Seward St #209 
Juneau, Alaska 99801 
Phone: (907) 586-3650 
Fax: (907) 463-4493 
www.andvsa.org

April 19. 2fK)6

Representative Paul Seaton 
State Capitol 
Room 102 
Juneau. AK 99801

Dear Chairman Seaton.

Thank you for the opportunity to comment on SB 86 before the State Affairs Committee. Enclosed with 
this letter is my testimony against SB86.

In response to inquiries from the committee regarding the Alaska Network on Domestic Violence and 
Sexual Assault’s (ANDVSA) history as a public interest litigant. I have included a copy of the third 
district Superior Court opinion and judgment from Jane Doc. and ANDVSA vs.  ilic State of Alaska.

In this case we successfully sued the Alaska Court System to provide all three types of domestic violence 
protective orders authorized by the legislature on the domestic violence court forms. Without this 
important public interest litigation, victims o f  domestic violence and sexual assault would not have access 
to needed safety protections as authorized under the law. Passing SB 86 will make it more difficult for 
public interest groups to force the government to comply with its own legal obligations.

If you have any questions, please feel free to contact me at 907-586-3650 x 24.

Sincerely,

6 / v e

Kari Robinson
ANDVSA L ega l, .dvocacy Project 
Director/ Attorney

cc: Peggy Brown. ANDVSA Executive Director

M cm lw r Program s
Anchorage AW AIC , AWRC. STAR B arnm  AW IC  Bethel TVVC Cordova CFRC P illin g ltam  SAFE Fairbanks IAC 

llo m e rS P H H  .limouu AW ARE Kenai LeeShore Center Ketchikan W ISH  Kodiak KWRCC.’ Kotzebue MFCC 
Nome BSWG Pa lm er AFS Seward SCS S ilk aSA FV  I'na laska  USAFV Valdez AVV

S S 9 S S
A N D V S A

^  Alaska  N e tw ork on Domestic  
Violence f t  Sexua l A ssau lt

Sitka Office 
PO Box 6631 

Sitka. Alaska 99835 
Phone: (907) 747-7545 

Fax: (907)747-7547

http://www.andvsa.org


Sitka Office 
PO Box 6631 

Sitka, Alaska 99835 
Phone: (907) 747-7545 

Fax: f90T) 747-7547

SB 86- Public Interest Litigants 

A pril 13, 2006 

Testimony Against SB 86

A N D V S A
A Incbn \iiiN11nrL I )<

J tinea u Office 
130 Seward St #209 
June? t, Alaska 99801 
Phon 1(907) 586-3650 .
Fax: t >07) 463-1493 A la ska  N e tw o rk  on  Domestic
www.indvsa.org Violence &  Sexual A ssa u lt

Kari Robinson, Staff Attorney 
Alaska Network on Domestic Violence Sc Sexual Assault

1 lease accept this statement in opposition to SB 86. The Alaska Network on Domestic Vic'cncc 
& Sexual Assault is a non-profit membership corporation with twenty member programs ' cross 
the State o f  Alaska. We oppose SB 86 on the grounds that it will have a chilling effect on the 
ability o f  parties acting in the public interest to challenge the state or local govemnien' vvhen it 
has failed to comply with its obligations under the law.

The ty^.cal plaintiff in a public interest lawsuit is an individual, a non-profit advocacy 
organization, or a charitable organization. The typical suit involves a party with limited financial 
resources who needs to hire outside counsel against a governmental entity with access to 
substantially greater financial and legal resources. This was the case with our agency when we 
successfully sued the Alaska Court System to pro\ ide all three types o f  domestic violence 
protective orders authorized by the legislature 011 the domestic violence court forms. Without 
this important public interest litigation, victims o f  domestic violence and sexual assault would 
r  at have access to needed safety protections authorized under the law. This proposed legislation 
w'ould make if difficult for us to take on victim safety issues in the future.

Under the current law, a public interest litigant only receives reimbursement if  a) he or she is 
acting in the public interest and b) he or she is successful in showing that the government acted 
wTongly. The key is to set up a system that doesn’t reward improper behavior- or there will be 
no incentive ior the government to stop inappropriate action if there is no one willing to speak 
out against such action through public interest legal action. This bill will affect those in our 
society least able to afford it -  the poor, minority groups, the disabled, and the elderly- all o f  
whom have benefited from public interest litigation at one time- and many of whom would not 
have been able to bring such actions in their own right. This bill will make it harder for someone 
acting in the public interest to force the government to comply with its legal obligations. We 
strongly urge you to reject this bill.

Anchorage A W A IC .A W RC , STAR B arrow  AW IC  Bethel TW C Cordova CFRC Dillingham  SAFE Fairbanks I AC 
H om e r S P I IH  Juneau AW ARE Kenai LeeShore Center Ketchikan W ISH  Kodiak KW RCC Kotzebue MFCC 

Nom e BSWG P a lm e r AFS Seward SCS Sitka GAFV Una laska USAFV Valdez A W

Member Programs

http://www.indvsa.org


THIRD JUDICIAL DISTRICT AT ANCHORAGE

JANE DOE, and the ALASKA )
NETWORK ON DOMESTIC )
VIOLENCE AND SEXUAL ASSAULT, )

)
Plaintiffs, )

)
v s .  )

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

STATE OF ALASKA, ALASKA 
COURT SYSTEM ADMINISTRATIVE 
OFFICE OF THE COURTS, and 
ART SNOWDEN, ADMINISTRATIVE 
DIRECTOR,

Defendants.
Case No. 3AN-96-5455 Civil

MEMORANDUM OPINION AND JUDGMENT

This case comes before the court' on cross-motions for summary 

judgment dealing with statutory construction of various sections 

of the Domestic Violence Prevention and Victim Protection Act of 

1S96 and the forms utilized by the Alaska Court Syst.m to implement 

the Act. At issue is the statutory construction of sections of the 

act codified under AS 18.66.100 and AS 13.56.110 which provide for 

the granting of domestic violence protective orders.

As the issues before the court deal with statutory 

construction, and there are no issues of material fact, disposing 

of this case by way of summary judgment under Alaska Civil Rule 56 

is appropriate.

I. FACTUAL BACKGROUND

On May 6, 1996, the Alaska Legislature, through the unanimous 

vote of both the House and Senate, enacted the Domestic Violence



Prevention and Victim Protection Act of 1996 (hereinafter "DV 

Act"). Through the Act, the legislature directed that the Alaska 

Court System (hereinafter "ACS") "after consulting with the Council 

on Domestic Violence and Sexual Assault and other interested 

persons and organizations, shall prepare forms for petitions, 

protective orders, and instructions for their use by a person 

seeking a protective order under this chapter." AS 18.66.150. The 

DV Act took effect on July 1, 1996.

On July 12, 1996, Jane Doe and tne Alaska Network on Domestic 

Violence and Sexual Assault (hereinafter "Network") filed the 

present lawsuit alleging that on July 1, 1996 the ACS put into 

effect new domestic violence forms which were not in accordance 

with the requirements of the DV Act. ‘According to the Netwc-k, the 

ACS forms were deficient in three substantia) ways.

A. EX-PARTE PROTECTIVE ORDER IN CONJUNCTION WITH OR
INDEPENDENT FROM A SIX MONTH ORDER

The DV Act provides for three types of protective orders. AS 

13.66.100 provides for a six-month regular protective order; AS 

13.66.110(a) provides for a 20-day "ex carte" protective order; 

and 18.66.110(b)-(c) allows for a peace officer to apply for an 

"emergency" 72-hour protective order. The Petition for Protective 

Order form utilized by ACS immediately following the July 1, 1996 

effective date of the DV A.ct (Form DV-100 (6/96)) gave a petitioner 

the option of either applying for a regular six-month protective 

order alone; or applying for a regular six-month protective order 

in conjunction with a 20-day ex-parte protective order. There was



no provision, under Form DV-lOO (6/96), for a petitioner to seek 

a 20-day ex parte protective order absent also applying for a 

regular six-month protective order.

A revised version of the Petition for Protective Order form, 

DV-100 (11/96) —  which is the form currently in use —  does not 

change the requirement that in order for a petitioner to apply for 

a 20-day ex parte protective order, a petitioner must also apply 

for a regular six-nonth protective order. This current form only 

gives a petitioner the choice of selecting from one of two options 

as follows:

I am requesting:

[ ] only a long-term protective order (which requires
prior notice to the respondent and a court hearing) .

[ ] both a long-term protective order and a 20-day
protective order (called an "ex parte" order, which 
can take effect immediately without prior notice to 
the respondent).

Form DV-ioo (11/96) at 1.

The Network contends that the DV Act authorizes a petitioner 

to apply for a 20-day ex carte protective order without having to 

also apply for a six-month long-term protective order. The current 

Petition for Protective Order form, accoruing to the Network, is 

in violation of both the letter and the legislative purpose of the 

DV Act. The Network asserts that by requiring victims of domestic 

violence to apply for the six-month protective order when applying 

for a 20-day ex parte order, some victims of domestic violence may 

be dissuaded from filing for any protective order at all, and this 

may lead to consequences unforseen by the legislature when voting



on the DV Act. The Network asserts that tne ACS has abused its 

discretion under the DV Act when it imposed these conditions on the 

20-day protective order that were not written into the DV Act.

The ACS, on the other hand, claims that Form DV-100 (11/96)

and the requirement that a 20-day ex parte protective order be

sought in conjunction with a six-month protective order embodies

the language of the DV Act. The DV Act states, in part:

A person who is a victim of a crime involving domestic 
violence m.ny file a petition under AS 18.66.100(a) and 
request an ex parte protective order.

AS 18.66.110(a) (emphasis added). The ACS claims that the

conjunctive "and" in the language of the act sets forth that the

20-day order may only be souqht in conjunction with the six-month

order. The ACS argues that by allowing a 20-day ex parte order

without the requirement that a petitioner also file for a six-

month order does not afford respondents adequate due process

protections since there is no notice and hearing requirement for

the 20-day order whereas there is for the six-raonth order.

B. REQUIRING THE ADDRESS OF PETITIONER

The second area where the Network claims the forms are in 

violation of the DV Act deal with the requirement that a 

petitioner's home and work address be revealed on court filings. 

When the DV Act first took effect, on July 1, 1996, Child Custody 

and Support Order Form D R -300 ( 1 0 / 9 5 )  was in use where a domestic 

violence petitioner was seeking temporary child support. This form 

requests information on a petitioner's home and work address and



phone number. The Network alleges that this information may

jeopardize the safety of domestic violence petitioners who are 

attempting to keep this information confidential from the

respondent.

During the pendency of this case, the ACS determined that

these addresses were not necessary for Child Support and

Enforcement Division (CSED) purposes, and the ACS created a new 

Temporary Child Support Order form specifically for domestic 

violence circumstances, Form DV-200 (11/96) . The new form does not 

require a petitioner to disclose a home or work address or 

telephone number.

C. REQUIRING THE LISTING OF PRIOR COURT CASES

The terms of the DV Act require that a petitioner list all the 

"pending civil actions or domestic violence criminal actions 

involving either the petitioner or respondent." AS 18.66.150 (b). 

The language of the DV Act does not explicitly require a petitioner 

to list any past court cases. Under the Petition for Protective 

Order form used immediately after the July 1, 1996 effective date 

of the DV Act, Form DV-100 (6/96), a petitioner was required,

however, to reveal all court cases, within the prior five years, 

in which eithe.- the petitioner or the respondent were involved. 

The Network urges that this requirement was overbroad and in 

violation of the DV Act. The ACS counters that the DV Act allows 

it to require information cn past cases by virtue of the fact that 

the words of the DV Act say that a petition for a protective order



With the introduction of the new Form DV-100 (11/96), the ACS

no longer requires a petitioner for a protective orier to disclose

information on past cases. Instead, Form DV-100 (11/96) requires

only pending cases involving the parties to be listed:

The following are all the pending civil (for example, 
divorce or child custody) cases or domestic violence 
criminal cases, in this or another state, involving 
either me or respondent.

Form DV-100 (11/96) at 5. Additionally, a petitioner may include

other court cases at the petitioner's choosing: "The following are

other court cases (civil or criminal) involving the respondent that

I want the court to know about." Form DV-100 (11/96) at 6.

The Network asserts that, with the creation and use of Form

DV-100 (11/96) , the ACS hns conceded to the position that it is not

permitted to require that a petitioner give information of past

court cases. The ACS, while declaring that the use of the revised

Form DV-100 (11/96) hus obviated the need to litigate this issue,

nevertheless claims that it has made no concession. Under the

"other information required" provision of AS 18.66.150 (b)

(discussed above) , the A.CS claims that it still has the authority

to require information of a petitioner and respondent's past court

cases.

I I .  S T A N D A R D  O F  R E V IE W

Before the court is a matter of pure statutory interpretation. 

Statutory interpretation is the "regular grist for judicial mills." 

Tesoro Alaska Petro. v. Kenai Pipe Line. 746 P.2d 896, 904 (Alaska

m u s t  i n c l u d e  " o t h e r  i n f o r m a t i o n  r e q u i r e d " . S e e  A S  1 8 . 6 6 . 1 5 0  ( b ) .



1987). Where cases involve statutory interpretation, "the 

independent judgment test is the appropriate standard of review." 

Id. at 904.

Given that the DV Act is a new statute, its construction is 

a matter of first impression. This court exercises its own 

judgment in interpreting the DV Act, and it is not bound to the ACS 

interpretation of the said act.

This court's interpretation of the DV Act is based on the 

language of the statute itself. See Boro-Warner Coro, v. AVCO 

Corn.. S50 P.2d 623, 633 n.12 (Alaska 1993) ("Statutory

construction begins with an analysis of the language of the statute 

construed in view of its purpose.") In interpreting the DV Act, 

this court will adopt "the rule of law which is most persuasive in 

light of precedent reason and policy." See M.R.S. v. State. 897 

P.2d 63, 66 (Alaska 19S5) (citations omitted).

III. ARGUMENTS AND ANALYSIS

A. UNDER TEE DV ACT A PETITIONER HAS THE RIGHT TO AN
INDEPENDENT 20-DAY EX PARTE PROTECTIVE ORDER

1. The Wording of the DV Act

Under the forms created by the ACS to implement the DV Act, 

namely Form DV-100 (11/96), a petitioner cannot file for a 20-day 

ex parte protective order independently. Under the current forms, 

the petitioner can only apply frr a 20-day ex parte order in 

conjunction with a six-month regular (i.e., requiring notice to the 

respondent and a hearing) protective order. The ACS insists that 

this limitation on the 20-day ex parte order is written into the

y

7



ACS is the following language:

A person who is a victim of a crime involving domestic 
violence may file a petition under AS 18.66.100(a) and 
request an ex parte protective order.

AS 18.66.110(a) (emphasis added).

It is the ACS's contention that the above language establishes

that an ex parte protective order is not independently provided for

by the DV Act. Tha ACS argues that the conjunction "and" in AS
I

18.66.110(a) provides that the legislature directed that the 20-

day order may only be sought where a six-month order is also

sought. In designing Form DV-100 (11/96), the ACS acts in

accordance with this position. The ACS claims that were an

independent 20-day ex parte order to have been provided for, AS

18.66.110(a) would have read: "[a] person . . . may file a petition

under this section for an ex parte protective order." The wording

of AS 18.66.110(a) lends itself to some ambiguity. However, the

ACS's interpretation of the DV Act holding that the act excludes

an independent 20-day ex parte order is flawed.

AS 18.66.110(a) also uses the auxiliary verb "nay" in the

following context:

A person who is a victim of a crime involving domestic 
violence may file a petition under AS 13.66.100(a) and 
request an ex parte protective order.

Id. (emphasis added). The wording of the above p a s s a g e  does not

so narrowly lend itself to the ACS's interpretation. The ACS

interprets AS 18.66.110(a) as if to read: "[a] person who is a

victim of a crime involving domestic violence may request an ex

D V  A c t .  T h e  p r i m a r y  b a s i s  f o r  t h i s  c o n t e n t i o n  o n  t h e  p a r t  o f  t h e



parte protective order if and only if the petitioner also files for 

a six-month protective order." The subsection's plain wording says 

far less ♦‘han this. AS 18.66.110(a), as worded, more accurately 

states that one mav file for both a petition under AS 18.66.100(a) 

along with an ex parte protective order, yet it does not direct 

that one must file for the two together.

If a narrow reading —  that the two types of orders must be 

filed together —  is given effect, this would also appear to 

eliminate the existence of an independent six-month protective 

order (which the ACS has indeed provided for in Form DV-100 

(11/96)). Construing the plain language of the statute with a view 

of its intended purpose of protecting victims of domestic violence, 

the court is not persuaded by ACS' position.

2 .  AS 1 8 . 6 6 . 1 0 0 ( a )

Additional factors support a determination that an independent

20-day ax parte order exists under the statute. AS 18.66.110(a)

cross-references AS 18.66.100(a). According to the ACS, AS

18.66.100(a) refers to the six-month protective order. It is

through AS 18.66.110(a) cross-referenced with AS 18.66.100(a) that

the ACS claims they are instructed that a 20-day order may not be

filed independently. AS 13.66.100(a), contrary to the ACS

assertion, dees not even refer specifically (neither explicitly nor

by inference) to the six-month protective order. Subsection (a)

of AS 18.66.100 reads as follows:

A person who is or has been a victim of a crime involving 
domestic violence may file a petition in the district or


