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United States Department of the Interior

BUREAU OF LAND MANAGEMENT
ALASKA STATE OFFICE
222 W. 7th Avenue, #13
ANCHORAGE. ALASKA 99513-7599" -

2620(960)
Information Bulletin AX 91-229 JUL 09 199
£Ssl»
To: DM's* DSD's, SC's
From: State Director

Subject: Conveyance Summary as of June 30, 1991

Attached for your information is a summary of land conveyance actions through
Mftfeibasfv 1081,
0

In brief:
ANCA
Land Transferred .
Through 06/30/91 FY 91 Total Enti tlement
Interim Conveyance 25,552,455.24 33,363.14
Patent 9.969,3*1.93 92.490.97
Total 35,521.797.17 125.854.11 45,540.724.81

To date, BLM has issued patents to 10.0 million acres of surveyed land, and
interim conveyed 25,9 million acres of unsurveyed land. The BLM must survey
and patent an additional 35.5 million acres of land.

STATE
Land Transferred
Through 06/30/91 FY 91 Total Entitlement
Tentative Approval 50.030.337.34 199,223.60
Patent 35,913,538.01 456,687.96
Total 85.944.375.35 655,911.56 104,425,000

To date, the State has received patent to 35.9 million acres of surveyed land,
and obtained tentative approval to 50.0 million acres of unsurveyed land. The
BLM must survey and patent an additional 68.5 million acres of land.



NAT1VI ALLOTMENTS

Parcels Processed Fy 91
Through 06/30/91 Total

Selection Applications Grand Total

Closed (No Conveyance) 2.662 *3
Certified 4.352 347

15.000

To date, BLM has completed the processing of 6.918 parcels and 8.013 parcels
remain to be processed.

SETTLEMENT CLAIMS AND PLO 1613

Applications Processed 9*
through 06/30/91 Totii
Grand Total
No Conveyance Patented of ADDiications
TAM Sites 2,016 593 2.660 8
Headquarter Sites 1.444 710 2,261
Homesites 1,929 1.720 3,834 1
Homesteads 9,305 2.964 12,263
PLO 1613 s 167 440 615

ALASKA RAILROAD

Applications Processed

through 06/30/91 FO1Totaj.
Grand Total

Parcels Lin. ROW Parcels Lin. RON Parcels Lin ROW
0 ' Acres Miles Acres 0 miles

Patented 12 10,966.00 120  2906.00 68 361 0 0
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NATIVE ALLQTMErT CONVEYANCER

APPUCATTONS RECEIVED TOTAL CERTIFICATES ISSUED

1906 1960 51

1961-1971 1929 -

o =

TOTAL m 1982-PRESENT 3B71
(15.000 PARCELS) TOTAL 4325

SI/MMART OF AOJUOICATIVE ACTIVITY 1906 - presfm t

S0 tqtai

TITLERECOVERY » 1429 REMAINNG
1906 APPROVALS
LEGISLATIVE APPROVALS 1ﬁ S?Sg

TOTAL APPROVALS 10317
CLOSED NOCONVEYANCE
CERTiFICATEO 341 L; ﬁggg
AWAITING SURVEY ANOCERTTFTCATKIN 5962

::051

PENDING ADJUDICATION
TOTAL PARCELS 15000



SWART O~ ADJUDICATIVE ACTIVITY 1906 « PRESENT

nrJ 391 TOTAL

TTTIE RECOVERY | M29 REMANNG
190B APPROVALS 41 3565
LEGISLATIVE APPROVALS il 6752
TOTAL APPROVALS 0317
OOSED NOCONVEYANCE 14 2662
CERTIFICATED 347 4325
AWAITING SURVE' AND CERTIFICATION 5962
PENDING ADJUDICATION -+0S1
15000

TOTAL PARCELS
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CONVEYANCE OF HOMESTEAD ALLOTMENTS
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li CONVEYANCE Or HOMESTEAD ALLOTMENTS
o W%%t nﬁ W%P i
e ors
Th%hl)f | ”ﬁopgndl | Aﬁ %E %nds
nerteoﬂmt-l{" o0 Interior and Insular Affairs recommends enact-
(HN\GB \ EXISﬂI\G LAW

r)n iarce IBP i JU )iIII Iﬁg
% i

&lﬁ

AT ch(r)% pmx- @sﬁ%&m ro'rrt]uf ' &

Act of May 17, 1906 (31 Stat. 197, 4S U. S. C\ .357)

Qf&é c% %i é}ﬁ? or IS uthonzed mdnlgentp\/\ergg notqg
N & 0 vacant unapproprlated

unr ed a, or, subject to the provision of
the of Mo rh S, 1922 (\2 Stat. 416. 48 U. S. C. 3 77) vacant

d, d lapd i laska th
f“o?aﬁé’;f’pr:at%r his depesite t8 Eé alﬁd(én""s/ﬁegt?;r |
("r
T%? &r;% mahenabe egunliligi

: Provided. That any Indian, Aleut or

v—'ﬁf—

klmo mho recelves an alotment under this Act, or his helrs is au-
thorized to convey by deed, with the approval of the Secretary of the
Interior, tin title to ihe land so allodial and such conveyance shall rest
in the purchaser a complete title wthe land which shall be subject to
restrictions against alienation and taxation ovly if the purchaser is an
Indian, Aleut, or Eskimo native of Alaska who lhe Secretary determines
is unable to manage the land without the protectlon of the Unlted S@

L

Sec. 2. AI otments in national forests may be made under this Art if
foilnilid on occupancy of the land prior to the establishment of Ihe par-
ticular forest or if the Secretary of Agriculture certifies that the land in
an application for an allotrnciiT is chiefly valuable for oaricultural or
gta zing purpose

Sec.. J. Xo allotment shall bt made to any person under this -1ff
until Wig person lias inaili proof satisfactory lo the Secretaiy of the
Interior of substantially continuous use and occupancy of the land for a

period uf nee years.
C

;’fﬁi
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4 NATIVE ALLOTMENTS

AND TOWNSITES

l. Generally
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| Act of May 17, 19Q6. ch 2469. 34 Stji 19’ (repealed 1971) (formerly codified at 43 | C 270 1-270
(1970)).

2 Act of May 25. 1926. ch. 3’ 9. 44 Stat. 629 (repealed October 21. 19-6) (lormerlv codified at 43 L' SC H

' 33-736 (19-5)).

hin, Handb w 745 (1982).
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II. Allotments
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. Altuka Lhe and Occupancy
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gol%ﬁ %on #fr)meﬁ[e 1884 a@%Or jc Act, stated In part
[Tjhc India other per aid district shall not be disturbed in the possession of
any lands actually in their use or occupation or now claimed by them, butl terms under
which such per may acquire title to such lands is reserved for future legislation by
Congress. 6
Liberal interpretations of oocupancy e the mea %r['tual
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ol [POSSESSOrY Mghis U ﬂmestatutes
Soope of I\htlve nﬂe

i. Ngrri(ntll) Chapter 2. above. "Aboriginal Title
531, '12 (1867;.

. Indian Lvv (Washington, D.C.: C.P.O., 1442; reprint Ness York: AMS.19"2), at illI-.
7. Sff COHKN, iHpmn.3, at 412. n.172. See.ibo711.D. .1 k. SAJ (1 X-t).
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1900 (1973). locusts on the ultimate goal ot ihc allotment

ibalism, with communal ownership of land, with concentration of

35 Com., Rtc. pi. 1, 1,0 (57th Cong y
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rms ol civilization os practiced and proclaimed bv the white

Hearing oil H.R. Rep “902 before the House Committee on Indian Altairs ’3rd Cong. 2d. Scss. 1934). at

19. 25 U <§331 etieq.
G i egal A p AlTairs from 1887 193"," Annus, May 1957, at 12-22. Alio F. I! Pr'.i ha,
The 84). The problem of fractional heirship stil! plagues allorment administration
cludf Alaska. For more on fractional heirship and Native probate issues, or section IV.D

21, Id. at 16
22. Depi. Interior. Re p ort o fthe Commtuton jI ndial

as “surplus lands’ eeded for allo s on particu

nAjfirs (19 3) Some 60 million ol ihese acres vvcred' nosed ol
lar reservations. Setgeneral!) CoilfN. tupru n.6, at 138
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23 Citedin D.S O rIS. tuprar. 1".it 94-95. The minority opinion on the 1887 act alto focused on this point The
opposition was based upon the expet'trenul nature of ihe as nd ’he obvious conflict between commun.il
ownership and a scheme for civilization based uf on individual piopcitv

[k are free to admit that the Ino civilizations so ditfcr-nt throughout, cannot well coexist, nt IImtfi‘h tupc’hci

One must, in time give whv to the other, and the weak must in the end be supplanted bv the strong But it

cannot be violently wrenched out ol place and cast aside Nations cannot be made lo Jiange rheir habits and

methods and 'nodes ofthough: in aday. To bung ttic Indian "o look at thing' tri m out standpoint, isawork

requiring rime, ,patlence and die skllb?s \ﬁ:ef a> die benign vpirn ot Christian statesmanship

Setaha L ar]The Pw'RIfvt mAOVIIMsntAHV 1 1928): and Or,s. tupran T . at 124-153.
discussing the negative etiects ol the allotment process H R. Ri N o 15"6 46th Cong 2d Sess 10 |118“9-
1S80)

24. See In Re State of Walter Houard. Dettated Thngil of Sitka Tribe 32 1BIA hi (Februatv 6. 1998) (challenp.c to
federal probate decision determining heirs to Tlingit clan house in contradiction lo tribal law. decided op otn.-r

grounds). See aho section 1V.D.. below

23. 71 I D., tupran.13. at 348. The Solicitor is ihc chic! legal counsel tor the Interior Department

26 U citing a 1903 report on Alaska bv | NX W itten, discussed in tevt accompanying n.29

27. See Leanno Landi within Reitrvatiom Createdfor the Benefit o fthe Nanvet ofAla,ha. 49 L D '92. 3"., (Mas- ;>
1923)- for examples

2S  But seeNagle i. United States. 191 F 141 (9th Cir 19111 (holding that the 188' General Allotment Acr did
apply to .Alaska for purposes of determining Indian citizenship) The court reasoned thai article 111 of the 186*
Treaty of Purchase made federal Indian laws applicable to Alaska Natives and that the Act of Match 3, 18~ 1 (16
Stat. 344. 366). prohibiting future Indian treaties, instituted a polio of dealing with Indians by statute rathe;



106

gpmpem )

pureyaarratter equIty

In Xlzﬂa

20.

30.

31.
32.

33.

A

%ﬁ% | n a]90 i roggJ V\Atten erka gg%as IveaI a%uggr(gf

ot
e

1Iener a|

Alaska Natives and American Laws

Tng wed r rﬁt?gfore 9Pv%s gxﬁ]g air deta||

08_

ttee on emtonesconc
%%ta cie the de

ure |a1 _
S iR
e” V\hICh rehed on et BW| {0

rt rred nant themebehind nt
G POR A e e aﬁaﬁ%ﬁ%ﬁ%ﬁm%

INCIVI

The laws enacted to empower American Indians to acquire landsfrom the Governmentfor his
individual use have proven perhaps the wisest and most e ectual means oV\FNs%tmg triba

S ngnb“ﬂ% m&for‘mraf?e &%@& i

Rople
other %m%m&ﬂe importance of granting property rights

[erm; %%%Bg\ﬁad %% N hWMWH ot

88 to |rd|wduads affin thebehe

a%ﬁm Y]en tise Amancan %

enc untl and fisn.io 1t seamncredl o |n
|cr essﬁ

rrm eeon I|e evedagnwturecou so aya

rI

than treaty. On that hash, the court concluded that the 1887 Allotme nt Act was a federal Indian law applicable to
Alaska Natives. Accord In re Minooh. 2 Alaska Ruts. -00 If) C Alaska 100-1) Cnnrnt, in fie fnrprjmration o fblames
Million, 3 Alaska Rpis. 588 (P C. Alaska 11,0S). SeealsoPen,e v. kleppr. ‘29 h2d 1.SS. 1K) (Oth <ar 1070) (noting
th it when Congress passed the 1000 Alaska Native Allotment Act, there was doubt that the 1387 Allotment Act
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used in the 1887 act), heme holds that "Indian’ means 'the aborigines of America" and that .Alaska Natives arc

therefore included undci a statute granting feder d /irisduiiuii user Natne allotment claim,.

I he logical conclusion to he drawn from these cases is that, prior to 101 | lower court cases implied there
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Kep pf the Secretary of Interior (1003). at it'O-J"").
S. Rsr. No.282, 58th Cong. 2d. Sees. (1004)

S Doc. No. I0C, 58tli Cong. 3rd. Sess. 11905).
SeeS. IX> No 101, tupran.lA

Id. at (>

S Doc. No. 106, supmn .31
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C. Changing aiaska Allotment Policies
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2. Legal Issues
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61. E.g. Aguilar o Untied State, (Agutlar U). 4™4 F. Supp. 8*0 if' Alaska 19"9 | 'preference right hcid sufTiucm to
require federal government to recover land lor Native applicant iferroneously conveyed tosrate) Seealui Yaltutai
& Southern Ratluay e Senn it Harry. Hetr of Stm:uekInn. 18 L.D 3u2. 164 112! , Frank & ( lair, 52 L.D V1",
898 (1929)

62  UnitedSuiesi. Flynn, 83 IBLA 298.23"-2 58,88 I.D '“3..W -3<)i)'t9«I i Accord United Sratei-c tOBSAcre
ofLand, 73 F, Supp 841,81t (D Alaska 19-tS). Rcgaidine tcquiremenrs .0 phvsical occupancy, teedim i\,:td
Sitilei i. Alaika, 201 F. Supp. ""96 ID Alaska 1962); Aime Cleogeuh. 28 L.D i2~ 118991; A’ S Widimgh. I <L p
120 (1891); HerbertH Hdlchei 6* I.L1 -110.a I(M 196111 Ptscu ;scd a).n in .Mary Olympic (Oil Rcionstdera'ton).
65 IBLA 26 ai 30-31 (June 22. 19821.

63  Golden Valley ElectricAnn (On Reconsideiation). 98 IBLA 201. 20 (\W=*y, Alaska ;» Babbm (Albeit Allotment),
38 F3d 1068 (9th Cir. 19941; Altnlej : Babbitt (Fc.te’ Allotment',, u"7 F.3d 864. r>rh Cir. 1995)

64. United Statei v. Flynn, 53 IBLA nr/mr, n.62 at 237-238; Adatea it 13.10Ann ofLand. BI*, F. Supp 1315. 1319
(D. Alaska 198"). ajf'd tub r.om. Etalook i, Exxon Pipeline Co., 831 F.2d 1h0 '9th Cir. 1987) However, u is
arguable whether the same requirements nt evidence of physical occupancy would appiv where the cnmpennr
claim (eg.astate | d selection) was not initiated ir. itlt.tnce on me absence ol vidence. Seegennai.\AgiuL>
H tupran.61. at 843-845. discussing Native preference rights in the context ol siate land selections

65. Formerly codified at 43 L'.S.C. § 270-2 (1970).
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. Shields v United Sta

Akootchook v. Ur .ted States

68. Akootchook v. Wale, p p. F-82-4 Civi! (D. Alaska August 5. 1983).0n
Akootchook it United

De p oflnterior, 747 F.2d 1316 (9tli Ot. 1984). certden. 471 U.S. 1116 (1°83):
Sta D epar fl . 271 F.3d 1160 (911i lar. 2001).
.2(a) (2000). See also Shields v. Uni /SI supra n.52 (stating in dicta tliai the five-year
occupancy re qui eeeeeee pplies io allotments outside national lorcsts ).
3040 (May 25, 1979). Seealso ini isi ihc *
llotments (April 26. 1979).

. rorty-ihrce e
Regional Solicitor (January 17 , 1984)
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Olympic v |’nued Sracei. 615 F. Supp. 991) iD C. Alaska 1°S5" Seealso Mary Olympic. =’ IBLA 38 (April 14.
19801: on reconsideration, 65 IBLA 26 (June 22. 1982) (rejecting allotment application where applicant failed
lo prove five years' use and occupancy prior to his death in 1967). Compare with Frederic Howard. 67 IBLA 157
(September 1"1. i">82) (accepting allotment application lor approval where rejection lor lailurc to prove use and
ouupancv occurred after December 18, 1971. therefore, allotment svis deemed to he pending "on ot before"
December 18, 1971 and subject to atitoir attc approval under § 903 of ANILCA. discu'scd below) SeeahoHeiri
ofSaul Sockpeaiui. 113 IBLA 317 11990); Heirs ofEdward Helen, 122 IBLA 109 (1992,

Formerly codified at 43 LI sc. § 2,0-1(19"0). Seealso 93C.FR § 2361.0-3
“Native Land .Allotments in Alaska." Memorandum trem Acting Regional Solicitor ro State Dircaot, BLM.
Anchorage and Area Director. BIA. Juneau (April 29. 1963i

Formerly codified at 43 U.S.C. § 270-1 (1970). Seealso 43 C.F.R. § 2361.0-3 (2000). Seealso Act uf March 8.
1922.42 Stat 415, 843 U.s.C §270-11 (1973], (repealed effective October 21, 1976), permitting reservations
of coal, oil and gas to the Lmitcd States.

O fthe OS" allotment files closed prior to ANCSA, 459wc.it tcjecied on grrunds ofstatutory life cr failure to file
a mineral waiver O f the remaining 223. 22! svere ortgtnallv reopened under Pence I, tnic subsequent IBLA
decisions throw- doubt on the legality ofall but 80 ot those reopenings: w n. 101, infra Interview with John M
Allen, Alaska Regional Solicitor (December 13, 1982)

See William Demoskr, 143 IBLA 90 (Mirch 4, 1998) (Btirslo concurring specially).
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the land.,." By its terms, however, this provision does not apply to the entries of Native
corporations, the state or other allotment applicants covered under other provisions ot

section 905.
D. From Trust to Restricted Status

I. General

The concept ofa “trust." unique to the English common law. developed cut ofefforts to
avoid some of the limitations on feudal land titles in early England.t" A trust relationship
in the strict sense o f the term always involves the disposition ot property between two types
of owners— legal and equitable. Tht legal owner holds the legal title to the property but
only for the benefit of the equitable owner. The equitable ow ner has the full right to use
and occupy the propern’ and do anything with it except sell or lease it; powers of sale and
lease are pan of the legal title which belongs solely to the legal owner.

In this strict sense of “trust.” the United States assumes a "trust relationship with
Native Americans whenever it retains the legal title to Native lands and accords the Native
apermanent right ol occupancy and use (i.e.. an equitable interest). This is the usual basis
of the trust relationship between the federal government and Native American tribes on
treaty or statutory reserves.L' The same narrow trust relationship evists between the federal
government and Native allottees under the 1887 General .Allotment Act. so long as the
government has not granted a fee patent to the allottee." *

“Trust land" is. therefore, land lor an interest in land" held between the U titcd States
as legal owner and the Native tribe or individual as equitable owner. “ Restricted lands" are
theoretically distinguished from trust lands, because both the legal and equitable title are
held by the Native owner; however, the ability of the owner or others 1o affect the title is
restricted by federal statutes and regulations.In most circumstances, the U.S. Supreme
Court has found the distinction between trust and restricted title to be unimportant in
determining the benefits and burdens imposed on restricted or trust lands

1-3 The alloitr.em, however. would not likely survive it ihc valid, conructmq mieies. wa>also aice inferest .
homestead) for tlie same land. On the Ulhcr hind, the allotment would probably survive if the conflictin
Interesr ies less than a fee interest VE. an casemenO. See Amold v Morion, 526 F2J 1101 (l9th Car 1976
}dls_cussmg ihe meaning ol "subject 0" clauses :n federal withcrawals). Seals043 C.r-R, %2639 '1(a) (excluding,
ee inrcresis bui including less than fee interests in ANCSA conveyances under H I-t|8). 2<nnr ANC A
efernréfNaska Reg. Sol Memo, "Legislative Approval of Native Allotments” (March 10, 19811.& and Maska
Reg Sol Memo,” Rjght-of-wjy On A Native Allotment" (December 32. 19Mv. & t-A

124, A'X.Scott, Tre La* orTm sts |, 3-26 (8 11(196").

125 Seeeg Seminole Nation 1" United tates. 316 U S 2HA0il9i21.

126 Act of FebruarvS. 188", n 14 above. Seeaim Untied S<e>i kititer; 188 U.S. <32 i1902; tdenvmg aiithnnrv io
the Sure of South Dakota to ran permanent improvements ot personal property on allormeni. becjuse ol rhr
trust status of the land). Seealso United Stain u Clarke. 8h5 U.S. 253 (1980i (prohibiting inverse condemnation

famar allotment in AiaviuV' Seen.346 belov_v,_dlscussm? United Saiesa Oarer out teeUnited Stat": Miti-hel!
E\Mltchelll). 445 .S, 535. 542 (1980) (describing the nature of the limited trust" undo the General Allotmert

ct). Seedso United States v Mitchell thvitchell 1}, 463 U.S. 206 d{198_3) (describing the amn  mathe trust
responsibility under other statures specifically regulating allotment administration)

12" 5e25 CFR 8§ 152.1(d) (defining * rust land" lor allotments). and 25 C.F.RA 152.he) (denning 'restricted
land" for allotments) Tosvnsites under the .Alaska Native Townviie Act (tormerly codlilicd & {3 U'S.L. §" 33
(1970)) are also restricted lands.
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One leading case held that administrative practice and congressional appropriations
supporting ir required the probat? of both trust and restricted allotments to be determined
by the Secretary of the Interior;1* two later cases held that Oklahoma's estate tax could be
imposed on restricted?” and trust lands alike.'3in determining federal obligations over Native
lands, the Supreme Court has generally relied on the specific statute or regulation at issue
rather than abstract ideas of restriction and trust.L1 In most cases, the practical outcome is
similar for both trust and restricted property;0" nevertheless, some statute* imply that trust
lands might be afforded more protection than restricted lands.'3' Other statutes, however,
may afford more flexibility to restricted property owners in dealings with their land.™

2. Restricted Status in Alaska

a. General

For seventy-five years the Interior Department officially interpreted the Alaska Native
Allotment Act to authorize trust allotments only.23Then, in 1980 the IBIA overruled the
Department’searlier precedents and held that Alaska Native allotments were held in restricted
title.5¥The basis for the decision was the actual language of the documents which conveyed
allotments as “the homestead of the allottee and his heirs in perpetuity.” The IBLA also
relied on an Interior Department regulation 1 which, pursuant to the 1956 amendments
to the Allotment Act, authorized the allottee, with the approval of the Secretary of the
Interior, to convey the complete title to the land by deed to another free of any restrictions
against alienation and taxation. Since rhe allottee was authorized to convey the full title
and since the Department appeared to convey a "homestead ' to the “allottee and his heirs
in perpetuity,” the IBLA concluded that the allottee also held the legal title to the allotment,
subject to statutory restrictions against alienation and taxation.0"

b. Fee Patent Issue

The IBLA's decision had one immediate and positive result; it permitted Alaska Native
allottees to obtain fee patents to their allotments in their own names. QOriginally the 1906
Nativ" Allotment Act prohibited any sale or transfer of an Alaska Native allotment other

128, United States u Howling, 256 U.S. 484 (1924).

129. Oklahoma Tax Commissionvi United Sates. 319 U.S. 593 (19431,

130. Wenc Oklahoma Tax Commmusion, 334 U.S. 717 (1948).

131 Eg. Unlted hates v Bowling n.128, shove, segenerally Cohen (1982), tupran.3, si 605-638 and Mitchell |
and 1. supran.126.

132. S eg, 25 CFR. $ 162 (relating tu leasing)

133. he. eg. 25 US.CA. %202 (prohibiting inducement ot an Indian to execute an instrument purporting to
convey trust land and imposing criminal penalies).

134 Act ot june 25. 1910, ch. <I3L 81 36 Stat. 855. 25 U.S.C.A. §372 (permitting certificates of comfetency to

femove restrictions a%alnst alienation upon arestricted allottees a gg)llcatlon ). a0 25 CFR. pt. 152 Conpare
with Act ot May 8. 1906. ch. 2348, 34 Stat. 182,25 US.C.A § 349 ermﬁtmg the Secretary of the Interior to
|ssuefee patents unilaterally for trust lands under the General Allotment Act of 1887).

13, Charlie 411.D. 113(1915); Frank . Clair, 52 L.D. 597.601 xi029). Seealso Wothen Lurmber Mills
&gﬁmmMm@& %Fgwgmmrmm) HO23) !

1.0, StaIeofAIaska 45 IBLA 318 (1980).

187, 43 CFR. § 2561.3 (1996).

138, State, fAlaska, supran.136, at 322. Curiously, however, § 905( P( ) of ANILCA requires the Secretary of the
Interior to isste atrust certificate” for a legislatively approved allotment,
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than by inheritance, but the 1956 amendments did permit Natives to sell their allotment.
with the approval of the Secretary of the Interior. Il the sale was to a non-Native, th:
effect was to remove the restr: ,:ons against alienation and taxation, but there was no legal
authority for an Alaska Nat  iCt h *c the restrictions removed without conveying ihe
land. The only authority that coulJ be used in .Alaska applied solely to resrricred allotments
and permitted the Secretary of the Interior to remove restrictions against alienation by
granring a ‘certificate of competency' upon the allottees application. *1 Thus, redefining
the status of Alaska allotments also redefined the Intcior Department's ability ru remove
Alaska allotment restrictions against alienation.t*

c. Other Administrative Matters

Because most o f the federal statutes dealing with the administration of allotments applv alike to
restricted and trust allotments, Alaska Native allotments arc subject to many o fthe sarrv: statutory
protectionfand limitations imposed on allotments elsewhere. For example, the general tight-of-
way.l,: probate,™" ai.d leasing™ statutes arc all applicable to Alaska Native allotments. Similarly,
the provisions of law imposing restrictions on taxation and alienation on fee lands purchased
with the proceeds fiom the sale of nontaxable restricted lands have also been held to apply to
proceeds from Alaska Native allotments.14 Thus Alaska Natives can sell their allotments and
reinvest the proceeds in unresrri* ‘cd, taxable lands which will then become restricted and tax
exempt. In general, administrative determinations tend to clarity the legal status ot .Alaska Native
allotments and to treat them, in .ill significant rcspeci , as other restricted Native .American
lands are treated elsewhere.¥

E. Allotment Administration

1. Generally

The Bureaus of Land Management and Indian Affairs are the two agencies within the
Interior Department responsible for the administration of the Alaska Native Allotment
Act. The BLM s primarily responsible for adiudicaung the applicant's entitlement to an
allotment, while the BLA is responsible for assisting in acquisition and administering tlie
land after it is conveyed to the Native and so lung as it remains in restricted status. 1he
legislative approval of many allotments under ANILCA significantly reduced the BLM's
adjudicative role while at the same time substantially increasing the BIA's responsibilities

159, Formerly codified JI 45U.S.CA %270-1 (1970)

140. Act of June 25, 1910. n 134 above amAsoc S0l Indian Affairs Memo, ‘Administrative appeit ot Nel. \C
Nelson, Jr."_EMarch 21981). e With OP Alaska Reg Sul.. ' Certificates rtCompeten(cjy'llanu.lr_y 16.
1975) (prohibitingapplication of 25 L! SC.A %32 because Aljska allotments were men considered uni lands-

141, Ir Is perhaps not clear that removing the restriction* against alicnarion under 25 L 5C.A h )~2 also romgse*
restrictions a%alnst taxation imposed under die terms ol the Alaska Natise Allotment A Sc Ginnit i
. 224 U.S. 665,673119121 tax exemption held to be| sepa'arc property tight which survived congiewinrul
elimination of restrictions against alienation)

147 RghtoVCay, 25 USCA. ~ 31 eie/: teaiol ' C.FR pt 169
|-." Probate, 25U SCA < 373¢tioq: sedsl3 CFRpi 4 suhpjt D
144, Leasing. 25 USCA. 1415 et . +tealso 5C FR pt 162.

145, OP. Alaska Regb Sol.“Katherine KoskoIT—Ap/_{)Iicability 0f25 US.CA 5409 .1970) to Sale ot Native Land
Allotment” (February 7, 19~5). jVe2>L.S CA \ 409

146. Eg, State of Alaska. 45 IBLA 318 (19801,
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Initial processing ofan allotment application begins with the BIA's certification of the
application, but investigation, adjudication, survey, and conveyance of the allotment are
the BLM's responsibility. Though coexisting within the Department of the Interior, their
differing statutory authorities and philosophies have frequently put the two bureaus in
conflict v/ith each other. The BIA must manage all Indian affairs and matters arising from
Indian relations, 47 while the BLM is charged with protecting more general government
and public interests in federal lands.18

2. BLM's Role

a. Processing Allotment Applications

The allotment application was required by regulation to be filed with the appropriate Alaska
BLM office having jurisdiction over rhc lands.11' However, since the BIA also had to certify
that the applicant was a Native and certain other matters,40the applications were frequently
submitted first tc the BLA for certification, after which the BIA would file the application
with the BLM. Thereafter, the applicant or the BIA had six years to make “satisfactory
proof” that the land had been used and occupied far a substantially continuous period of
live years.14 In the absence of clear physical evidence, this was typically a form or affidavit,
completed by three persons knowledgeable of the facts, which was submitted by the BIA or
the applicant’s lawyer.

Once an application was filed with BLM, the agency adjudicated the applicant's
entitlement to an allotment. It was this phase o f the administrative process that section 905
of ANILCA eliminated for all those allotments qualified for legislative approval. BLM, of
course, still has the task of determining which allotments were legislatively approved.
All- I; applications not legislatively approved under AN ILCA are adjudicated according
ti Isrequlations and procedures described below.

On receipt, the application is referred to “preadjudication” for serialization and
p, chminary examination to insure al! qualifications have been met. It deficient, the curative
information is requested from the BIA or the applicant. An accepted form is submitted to
the Alaska BLM's land records department to be noted on the public lands status plats,
thereby providing public notice of the segregation of the land from the public domain. The
land., claimed in the allotment applications are thus unavailable for subsequent application
(except for state of .Alaska or ANCSA corporation top filing)." '

During preadjudication, the status of the land is reviewed to determine if, as required
by the 1956 amendments, the land is “vacant, unappropriated and unreserved,” 2+ although,
under ANILCA, this requirement is eliminated or modified for lands within NPRA or a
power site withdrawal. Under the longstanding regulations and current court decisions,
adjudicated allotment applicants must satisfy a five-year use and occupancy requirement

147, 5ir25i:.S CA. §2.
143, S\Federal Laud Policy and Management of i97(>, IAb. L No. 94-579,90 St 2743 43 US.CA. 8 170! ¢t

19, 43 CFR. § 2561.1(3).
150. 43 CF.R. 5 256L.1(d).

15). 43 CFR. %2561.2.
152, 43CFR  2091.1fa), 2091.5-6 (ANCSA corporation top filing): §906(c) of ANILCA <State top filing)

153, Formerly codified jt 43 U.S.CAA. §270-1ti'CO).
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either prior to or subsequent to application.14 Furthermore, in order to establish a preference
right to stare land selections, the applicant must demonstrate rhar occupancy began some
time prior to the date of the state'sselection application.5 Applications within most federal
withdrawals must also be for occupancy begun before the withdrawal.?* Applications are
no longer subject to screening to determine if they are valuable for minerals unless they
were so determined wirhin the 180-day time limit ot section 905(a)(3) of ANILCA.,

After prcadjudication, the application is scheduled for a field examination. A field
examination may also be scheduled for allotments approved under ANILCA as ameansof
checking boundaries prior to survey. Thirty davs before the examination, rhe applicant and
appropriate ANCSA corporations are notified. The applicant or h  designee is requested
to accompany the examiner, and interpreters are used if there is a language barrier. B1 M
realty specialists arc responsible for doing the field examination and preparing a report of
their findings. One of the principal problems facing a realty specialist is verifying use and
occupancy where ihe land is often covered bv snow over half the year and the claimed use
of fishing, hunting, or berry picking leaves little or no physical evidence of occupation.
Frequently under these circumstances, witness verification of rhe applicant s use and
occupancy is the only possible proof.

The results of the field examination arc reported to the BLM's land law examiners
who, in a proc sscalled “final adjudication," make a preliminarv finding of acceptance or
rejection of the claim, if the application is rejected, the applicant has thury days to appeal
he decision and isenri'led to a hearing if there are tactual issues in dispute. ' If the allotment
>deemed valid, the applicant receives an “administrative approval” ofthe application pending
aland survey. The survey (which ci.1 take many vears to work into BLM 'ssurvey schedulei
establishes the legal boundaries ofthe allotment. After survey rhe BLM issues a conveyance
document certifying the Native allotment which, as provided in the Allotment Act, grant;
the “allottee and his heirs" a "homestead. ..in pcrpctuity” which is restricted against taxation

or alienation.I'l
b. Erroneously Conveyed Allotments

Owing to the uncertainty ot Naove use and occupancy and shilling allotment policies,
lands have sometimes been mistakenly conveyed to another— usually the state of Alaska or
an ANCSA Native corporation. Unfortunately for tlie allotment applicant, it is also well
established that once the Interior Department conveys land it loses all jurisdiction to retract
the conveyance, even if the conveyance was due to fraud or mistake.L" Under this doctrine,
a federal lawsuit brought by the United States is the only way to cancel the crioncous
patent and recover the land.

154 43 CFR. 8825612, SetaisoihitUi i United Saies. mj>ur.52

155, Aquilarll. n 61, above; ArchieXhecier 11BLA 13911" o); lu.y Amaiatu, 5IBLA3n !t T%*"li h* 7. 'unungiitys,
26 1BLA 83 (1976).

156. Seeeig, 43 CFR 882561.0-8(c) (national forwi ,Iands?. Sed0S0 , 3040 iMas 2s, 1->791'rescinding
dlie "five-year-prior” role), and George KostreirrnjtT, 2u 1 P 104 U *08)

15" 43C.FR §4 411 Seatiofence . n>S above

158, BLM aProcedures were fumished by the Alaska BLM State OtlLc Division of Conveyance Management. S
gener Iy State ofAlaska. 45 1BLA 318 (1980). Sealw BLM Alaska State Office. Conveyance News. \ul o, Nu

(May/June 1983). diseussinc the then current status at BLM allotment processing, procedures and issurs In

1983 it wes commonly reported that survey ufall allotments would take fdry to Seventv years

159 Germania lron Co u United Sates 1651 S 3~9. 383 (181,_>eeaim eg StateofAlaska, 1) ilJILA 323 (1980)
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It was against this background in 1976 that Ethel Aguilar, on behalfof herselfand other
Alaska Natives, sought to compel the United States to recover the land she had applied for hut
which had been patented to the state of Alaska. The United States contended that it had no
jurisdiction to recover the land, but the Alaska Federal District Court held that since Natives
had a preference right under the Allotment Act to lands they used and occupied, the United
States had a trust responsibility to investigate the legitimacy of her claim. Ifher claim to the
land could he established, the court held that the L'nited Srates also had an obligation to
bring a lawsuit to recover the land. 1’

In early 1983, the representatives of the allotment applicants and the United States
stipulated ro court-approved procedures requiring the government to investigate erroneously
conveyed allotments. XL Under these procedures, the Alaska BLM office is required to review
all allotment applications on lands conveyed to the state. Ifan application isdetermined to be
legally defective, then it will be rejected without an administrative hearing. However, if ii is
found defective for some factual reason (e.g., failure to establish use and occupancy), then the
BLM must s hcdule a hearing for the applicant and any other party who might 1e adveiscls
affected by tic applicant's claim, If the application is found valid (either with or without a
hearing), n, th e case will be referred ro the U.S. Department ofJustice, which has the final
administrative decision of whethi t r «bring a lawsuit to cancel rhe erroneous patent.

ji. BIA's Rolle

a. General

Most BIA responsibilities in Alaska are directed through the Alaska Region il Office, head.-,
hv a “Regional Director." Ihe regional office is composed ot several functional division*,
branches, and offices, among them one responsible for the BIA'S realty program. lire
regional office realty stafftypically includes adirector, one or more realty specialists, a land
law examiner, an archaeologist, and an appraiser as well as secretarial support. 1be regional
office realty staff insures that all requlations and laws hive been followed by revicwinc
virtually every action taken at lower bureaucratic levels, including tribal offices. All pap.to
requiring approval or a decision bv the Regional Director are funneted through rhe regional
realty staff. Additionally, the regional office interacts with other government agencies (e.g.
BLM, Housing and llrban Development, or Economic Development Administration) when
it comes to other land-related federal Native programs in Alaska.

As of 2001, local BIA realty programs were located in two field offices in Anchorage
and Fairbanks. These offices are- charged with directly assisting the BIA's Native clientele,
and are headed by field representatives who are assisted by realty officers and specialists.
When necessary, the regional office assists the fielt ; nd tribal realty staffs with appraisals,
training, and the like. In both field offices, some or all of the realty program has now beer
contracted or compacted out to regional tribal organizations and tribal governments unde:
the Indian Self-Determination Act (Pub. L. No. 93-638)." " Realty operations in the HI.'
offices previously located in Bethel, Juneau, and Nome have been mostly contracted.

160. AgU.ilarII tupran b1, discussed also in Star, ofNaSka. 45 IBLA 523.333-53" (19801 (Burskr concur:it-,v

161, Aguilar r United Sates A~ti-2' Civil, Stipulated IV cedurc'”. lor LnglciiKm.liuii ol Onlcr iFebruary “. 10?0

162, 110 precise names lor each ut these divisions, branches rod office chance over the vear] |vr bn,» m
rents n subsfaniuliv the same.

63. Actof Januarya 1475,88 Star, 2203, 23U S.CA. 88 EOetiea Sell Governance Amendments for comps. n
a § 1020fhib. L No. IpJ-413. 198 Star. -i2'0. 25 U SCA. & "48ij-I5ifcg.
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Thus, the BLA field office or atribal contractor/compactor is typically the first point of
contact for a Native allottee with | question related to the administration of allotted land.
The BiA or its contractor provides counseling and advice regarding sales, leases, or grants
ofrights-of-way related to allotments, and also investigates all trespass claims.'4 However,
the actual responsibility for approving a sale or lease or granting a right-of-way remains
with the Regional Director and is not contractible to a tribal organization.The BLA
maintains a clearinghouse of land records at their .Alaska Title Plant, but uses rhe Alaska
state recording system to .cord the titles of Native allotments.1*

b Pending and Approved Allotments
For many years there was substantial confusion about BLA authoriry over applied-for

allotrr. nts, because the land was theoretically under the BLM's jurisdiction until it was
actually conveyed to an allottee. Upon the filing of an allotment application, the BLM
characterized the allotment as "pending”; upon ,~.ninistiative approval it was termed an
approved” allotment, and upon conveyance it became “certified." For many years the
lands covered by the allotment application were considered to be within the BLM's
jurisdiction so long as the application was cither pending or approved. 1 hat turned out to
have sometimes serious consequences for the allotment applicant, even though the Interior
Department had an obligation to protect Alaska Native use and occupancy. "

mAlthough i! e practice has now been discontinued, pending and approved Aljska
allotments were sometimes treated like public lands, especially when it came to federal
executive actions affecting those lands.""" Thus, there arc reports that the BLM has permitted”
the extraction of sand and gravel from pending allotments even though the practice seems
to be prohibited under BLM's regulations.' Similarly, rights ot way on “Indian lands" are
to be granted only bv the BLA,1 but the term "Indian lands "is nowhere dearly defined to
mean pending or approved Alaska Native allotments.

The situation became more acute durmg the construction of the trans-Alaska pipeline
in the mid-19~0s. Oii companies, working against construction deadlines, sometimes needed

164 Segenrially 25 C-Fk p: IS' (sales), pan UO (leasing and permuting) and pan 169 (nghis-of-wavt

105 | hesc responsivilties ire de.egaied irom the Commissioner or indun Alfairs 1o tie BL\ Area nuw Regional)
Direciors in BIA Manual (BIAM) 1B RLAM 3 éJanua,n 2. 1975) Setalso 39 Fed Reg (No 1“3 "2llst
((Septe,mbers 1974) (retarding delegations ro ihe Commissioner (now the Assistant Secretary!, ot Indun Allans'

he title of Commissioner wes chanced tu Assistant Secrciats in 209 Interior Department Manual _&DM) 8.l
Se0 25 CFR. §2"1.32(d) (regarding contractible rei'tv programs which do not constitute trust
responsibilities)

iCd Se25C FR %I150.5(hl.

16", Sehi CFR 55 2091 | | and 25102 Set ,iio Pecific Siej>t Unot'ng. 26 LD 55 (189.3) étrade and
manufacturing site denied ii it svould encroach on aNatwewIIage): aooord Baramfhlantt. 3b'L D 261 (190S,,
lohnion mPacific Coait SS , 2 Alaska Rpts 22t (D Alaska. 1905°

168. Conrare Cectoo, 48 L.D t35 (71020) (apFErovaI of allotment prevented withorawal of townsiie covering
sime land', and UniteciSuits 1 Lynch, 7 Alaska Rpts 508 (D. Alaska 192") (Natives in possession under !88

r?anlc Ac; coulJ not be dispossessed bv court or Secretary cf the Interior), with 2 1BLA lo

July 30. 1975) (allotment apE)Ilcatlon did no: greclude Subsequent power sue withdrawal). See dso Russian

ican Co n UnitedScat1. 199 1S, 570 %190 " (occupancy begun after 1885 does not ptevem later federal

svuhdrawal); Alaska CommercialCo. 39 L.D 597 (1911), rerdon reconsideration h! L.D. 75 (19121 (occupancy
pnur to 1555 alTotds a priority of eortunjed occupancs & against : later (ecleral svuhdrawal'

169. 53 CFR. 55 3600.0-31a)13I (prohibiting dispcal of mineral materials on Indian lands)
ro. 25C.FR.5 169.and 43 CF.R. 55 2302.1-6.

(D
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io acquire rights o fway across pending or approved Native allotments, but it was not clear
whether a grant only from the BLM would protect the companies against later claims of
trespass once the land was conveyed to the Native applicant. The companies resorted to a
hybrid procedure involving aright-of-way grant from the BLM and the allotment applicant
with the “non-objection” of the BIA. In at least one such case, the practice resulted in
prolonged litigation when the allottee refused to consent to the right ofway after he received

conveyance of the allotment.I1

The impasse was at least parbally resolved in 1979 by a memorandum of understanding
(MOU) between the BLM State Director and the BLA Area (now Regional) Director, spelling
out their respective agencies' responsibilities over pending and approved allotments.l Under
the termsofthe MOU, BIA is to have full authority over approved allotments to gran: les>
than fee interests (i.e.. sales were not originally permitted) and to protect against trespass.
Roth agencies are to coordinate the granting of less than fee interests on pending allotments,
but the BLM retains trespass abatement authority on these lands.1 3The Assistant Secretary
for Indian Affairs has subsequentl) determined that approved allotments can also be sold

under BIA procedures prior to survey.14

lll. Native Townsites

A. Townsite Administration

Like the 1906 Native Allot,  n Act, the 1926 Alaska Native lownsite Act (ANTA)L" provided
an opportunity for individual Alaska Natives to obtain title to lands in the public domain.'
However, federal administration of the Townsite Act was plagued by bureaucratic and statutory
confusion. Initially, the Interior Department may have assumed that ANTA was a separate
scheme for tlie establishment o fexclusively Native towns 1 but in 1938 ii adopted aregulation
permitting non-Natives to get townsite deeds in Native villages aswell."  From at least 1938
to 1959, ANTA townsites appear to have been administered in substantially the same way
and according to the same regulations as townsites under the 1891 act, which granted citizens
(usually non-Natives) the right to establish townsites in Alaska.l

1"1. Suie ofALukj v duneiu Ami Dir vr 9 11MA 126,88 1.0, 10J0(11)81). teealso Hefft t Alaska, 633 P2d 264
e 1981

" 2. Memorandum of Understanding (MO! ) between the Hunauol | nd Management (BLM) and the Bureau ol
Indian Altsajrs (BIA) on division .  responsibilities lor Native allotments. BLM Agreement No. AK-950-AC9-

323 (1979

"3 1lov,ever |delegat|on Irom die Acting Deputy Commissi me- ol Indian Affairs to the lunea Area 'gnow
Reg;on |-treetor purports to delegate joint authority to the BIA lor trespass duteir.ent under S31

"4 | etter from Assistant Seeretar/-Indlian Affairs to James Vollemine (December 2 1983).

PC ActofMae 23, 1926, It Stat. 62¢ (formerly codil'ed a 43L S.CA 59 23i ¢ ieff 1197(1))
|~6. SeCohen (1942), supran.6, a 412,

P7. 21 L.D. 301, 302 (1926) and 32 L.D. 63-66(192').

1'8 361.D nijj, 3' 11938) (permitting non-Natise deeds in Native villages).

> tholea:lvckr (IUtir'n. Sl Op. No. K "4-2 (DC. Aaska Noverber 1. 19°6). 1), discussed in

anock v Gustafson. 385 F.2d 428 (Fth C|r 1978). Sed 3’ L}S 334 (1908) (holding that Alaska Natives

could rv>: acqire ttle under the ISlIact% e43CFR 95 2564 0—| b) reIat|n 10 theestabhshmentof
"Native townsites’) with 43 C.F.R 9 2565 | (relating to the establishment of “non-Native townsites’).
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Under rhe 1891 Townsite Art,1l0the Secretary of the Interior was required to name a
trustee to designarc public lands in Alaska as townsites tor the “several use and benefit" of
tow nsite occupants. According to the p iblished regulations, the occupants of a proposed
townsite applied to the BLM State Director to survey the town's exterior boundaries. “
Once the exterior boundaries were survived, the residents petitioned the Secretary of the
interior to designate a trustee to supervise the subdivision ot the townsite.!S* The federa
government then issued the trustee a patent for the proposed townsite land, thcrcb)
permitting the trustee to “enter" those lands and withdraw them irom the public domain. 3
As amatter of pracrice. the original occupants then obtained asubdivisional survey tor the
occupied portion of the tow nsite and deeds to their individual lots within the subdividcc
plat. The townsite trustee held any renaming unsubdivided lands in trust for future
occupants until such time as thcv might petition to have the land subdivided into lots.

The costs of subdividing (i.e.. survey) were prorated against the lots, and right o:
occupancv was determined as ol the da e of the subdivisional survey.1t" After paving the
assessed fees, the occupants of each lo* received their deeds Irom the trustee, and rhe
unoccupied lots were sold at public auction. Any remaining unsold lots were deeded to the
municipality. Because the first subdivision did not usually use up all the unsuhdivided land
in the townsite, the trustee would repeat the process for the unsuhdivided lands until the
whole townsite was subdivided and all the lots either individually acquired or deeded to the
municipality.li*t When that was accomplished, the trustee could close out his trust.

-Section 4 of AN TA 1% permitted the Secretary to adopt regulations to implement the act.
bur except for deed applications and fee payments, he adopted no such regulations. Instead,
he applied the p. ocedures used under the 1891 act to the establishment and disposition ot
Native townsites.I These procedures made no dear distinction between Natives and non-
Natives in townsite administration. Prior to 1959, it was possible for both Natives and
non-Natives to be deeded lots within ti e subdivided portion and to occupy land in the
unsubdivided p»ortion o f the same townsite. Under prc-1959 townsite administration, the
major differences between Natives and non-Natives were that Natives were not required to
pay survey fees and svere issued a deed that restricted their ability to convey their property.
The property was also statutorily protect-, d from ixation. execution on a dehr or contract,
liabilities of the patentee, and claims based on adverse occupancy or prescription. 9' Prior to
1939, if a lot was vacant after subdiv ision the trustee could either sell it at auction or. if the

IS0. ActofMirch 3. 1391.9 11.26 Sin 10.'s, |(JV9 (formerly codlified at iU".S ¢ A 9"32 tle>'(»"

181, Seed3 CFR. 9 2565.1&a). Buisie43 C.F R 99 256a (1 4(b) and 2364 3 (reining to "Native townsites™ It is
still not dear whether the towmite ounce pre.iselv followed the 1891 proceduies when 1t -line to "Na'isc
townsites."The size ot the townsites win limited to between InO ind 640 acres depending on the p pul mom <&
43 CFR. 92565.11c,'. but townsite:. range in sze from 10 73 icies (Kodiak! to 803 1" acres |Barrow’

182. tiC.F.R. 92565.! bi.

In? i3CFR. 92363.Kc "Withdrawal ara ertr. 'cnow consicered tonccu; a the tune the pennon  i.itd
Source: Teiephune interview ssith tossnsue trusiee (Mav 1 1. 41, Under established precedent, the elicit nt

entry " by the townsite trustee vies to vest the , Inmate tight to ;ht land in the occupants ar.d the communits
McClomn ' Pontic Conn Co InOF "94 798 (9thCir "19081

184 43CFR 923(1) 3ic]

185, See Klauock, tuprj p. 179, & 15 (where these procedures are explained!

186. Formerly codified & 43 11S.CA 9 ~Hi119'U1

IS", Kuboek iupran.1'9. it 14 Srea/tod3 CFR "9 2St>40-31-ir/

188. Formerly codified at hJ U.S.C.AA. 9*33 (19'0)
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municipality had a corporate charter, deed it to the municipality. Vacant, subdivided lots
could not be simply occupied by individuals after the date o f the subdivision.

Then in 1959, the Interior Solicitor issued the first of the so-called Saxman opinions.1"
The opinion stated that section 3 of the 1926 act authorized the trustee to convey vacant
subdivided lots ofa Native townsite only to Natives. The trustee was prohibited from disposing
of any vacant Native townsite tats "to white purchasers by competitive bidding ... or
otherwise."1"1A subsequent opinion prohibited the trustee from conveying unoccupied Native
townsite lots to the municipality as well.11

These opinions had the practical effect o f protecting predominantly Native communities
from non-Native encroachment. The townsite trustee had no alternative but to retain
unoccupied lots in tiust until they could be occupied and deeded to individual Natives.1®
Inconsistently, however, the trustee still permitted both Natives and non-Natives to occupy
vacant unsubdtvidediand within the exterior townsite boundaries.

| he trustees authority to permit non-Natives to occupy the unsuhdivided portion ofa
Native townsite was finally challenged in 1974 by the predominately Native City of KJawock.
In Klawock v. Gustafson, the Alaska Federal District Court affirmed the right of non-Natives
to occupy unsuhdivided lands and went on to overrule the reasoning o f the Saxthan opinions

and held:

There is no basis in the statute or legislative history for special treatment ol townsites that
are predominantly Native beyond the statutory provision lor restricted deeds anti

prohibitions ofcharges for liens on Native-owned lots for the owner's debts.1"

The Klawock dec\ ion required that administration of Native townsites be according to
the methods used prior to the Saxman opinions. Following the decision, however, the
pressure by non-Natives on Native communities became even greater. In 1976 the
unsuhdivided townsite lands were the only ledcral lands in Alaska then available merely lor
the cost ofoccupying and improving them.I' 1 his made them especially attractive in light
of the expanding non-Native population and an acute shortage of available land.

ANCSA did not clearly resolve the status ofunoccupied land in pending Native townsites
in Native communities. Section 14(c) ol ANCSAI% provides an alternative means for

189. "Disposal ot Lots in Saxman, Alaska, 661.D. 212, 20p, Sol. on Ind. Atiairs 1857 (M-36563, May 11, 19%9).
Theopinion held thet § 3 of ihc 1926 act (fotmetly codified at 43 U.S.C.A. 5735 (1970)) dld not permit the

mi,tec to collect the prorated survey fie Irom Native occupants,

190. 66 1D. at 214.

191, Se0p. of Acting Field Solicitor, Juneau. (August 31, 1960), cited in Klawock. spran.| 79, at 16.

"2 In practical terms, the trustee had to lea'c rhe unoccupied lotsopen to Native occupancy even after the subdivision
wes completed  This wes not specifically permuted hy the regulations, which required that the unocc upied lots
either besold to g)nvate panics or deeded to trie municipality. Klawock. tupran. 179, &t 16. Sealio4’ CFR
2505 Sand 2*65.7.

193, Klawock, tuprj n.179, at 16-1".

194, 1ei. at 17-18. The court also held that these restrictions were sufficient to prevent Nalives fiom being assessed lor
the costs of the subalivisional services.

195, Under Interior Department regulations, unoccupied, subdivide-L lots can onFI?/ be “2; sold at auction 143CFR. §
2505'5'(&2?" (2) sold to a legral. state or local government agency (41 C.FR. 8§25 5.5(b)) ot (3) deeded to the
munici |£y F£43 CF.R. w5650, The Maskj Regional Salicitor heS held thai it the ity formally objects to the
vile (41 C.F.R. § 2565.5(h)(3) . the trustee dacs not hasc to attempr to sell the unoccupied lots before deeding
them to the city. Op. Alaska Reg. Sol.. "Disposal of Unoccupied lots in Alaska Townsites™ (February 8, 1977)

196, 43 USCA. § 16130)
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municipality had a corporate darter, deed it to the municipality. Vacant, subdivided lots
could not be simply occupied by individuals after the date of the subdivision.

Then in 195%). the Interior Solicitor issued the first o the so-called Saxman opinions.
The opinion stated that section 3 of the 1926 act authorized the trustee to convey vacant
subdivided lots o fa Native townsite only to Nativer. The trustee was prohibit'd from disposing
of any vacant Native townsite lots “to white purchasers by competitive bidding ... or
otherwise."10 A subsequent opinion prohibited the trustee from conveying unoccupied Native
townsite lot to the municipality as well.L1

These opinions had the practical effect ol'protecting predominantly Native communities
from non-Native encroachment. The townsite trustee had no alternative but to retain
unoccupied lots in trust until they could be occupied and deeded to individual Natives.1l
Inconsistently, however, the trustee still permitted both Natives and non-Natives to occupy
vacant unsubdivuleci land within the exterior townsite boundaries.’

The trustee's authority to permit non-Natives to occupy the unsuhdivided portion of a
Native townsite was finally challenged in 1974 by the predominately Native City' of Klawock.
In Klawock v. Gustafson, the Alaska federal District Court affirmed the right of non-Natives
to occupy unsubdivided lands and went on to overrule the reasoning o f the Saxman opinions

and held:

T here is no basis in the statute or legislative history for special treatment oftownsites that
arc predominantly Native beyond the statutory provision lor restricted deeds and

prohibitions ofcharges for liens on Native-owned lots for the owner's debts.1'4

The Klawock decision required that administration ol Native townsites be according to
the methods used prior to the Saxman opinions. Following the decision, however, the
pressure by non-Natives on Native communities became even greater. In 1976 the
unsuhdivided townsite lands were the only federal lands in Alaska then available merely lor
the cost of occupying .md improving them.1" This made them especially attractive in light
of tlie expanding non-Native population and an acute shortage of available land.

ANCSA did not clearly resolve the status o funoccupied land in pending Native townsites
in Native communities. Section Id(c) of ANCSAT™ provides an alternative means for

189, “L'isposal of Lon in Saxman. Alaska." 66 1D 212, 20p, Sl on Ind. Affairs 185" (VI-36563, Mjv 11, 1959).
| hc opinion held that § 3 of inc 1926 act (formerly codified at 43 US C A 5 35 (1970)) did not permit the
titutee to collect the prorated survey lce from Native occupants.

190, 66 1D. at 214.

101, -1t Op. o1 Acting field Solicilor. Juneau. (Aug isi s1.19502. CUed in Kiawook. tupra. [+, at 1.

I(,2. In practical terms, the trustee had ro leave the unoccugied lots open to Native occupancy even after the subdivision
was completed This was not specifically permitted by the requlations, which required thai the uno_ccug)led lots
nther hesold to é)nvate parries or deeded to the municipality. Alawock. tupran. 79, at 16. Setalta i <1 R
2565.5 and 2565.7.

193, Klawock. tuprj n.I'7, at 16-17

194, Itl at 17-18. The court also held that * - restrictions svere sufficient to prevent Natives from being assessed for
the costs of the subdivisional services.

195. Under Interior Department regulations, unoccupied, subalivided lots *.in onl be(slgj sold Jt .uction (43 CF.R. %
2565.5(ae), (2) sold to a ledcral, state or local government agency (i3 CF.R. %2 5.5(b)e or (3) deeded to the
m JgalcFy F$43 CFR. §2565.7% The Alaska Regional Solicitor hes h id -hat 1! the city formally objects to the

sde (43 CF.R. § 2565 5(bh.)!", the e dloes not have to attempt_rssell tlie unoccupied 10+ ‘hefore deeding

them to the city. Op. Alaska Reg. Sol.. "Disposal of Unoccupied Lots in Maska Townsites” (February 8, 1977).

196, 43 L' SCA. § 1613(0
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municipalities and individuals to acquire lands in villages. However, some 106 townsites
established under ANTA were not clearly eliminated either by ANCSA or the subsequent
repeal ot the Native Townsite Act in 19~6 bv the Federal Land Polics- Management Act
(FLPMA).* The Federal townsite trustee administered the .ANTA townsites and a state
trustee administered the ANCSA municipal lands; often these included lands in the same
villages. For a time. non-Natives were able to establish new occupancy rights under ANTA
on the same tvpcs ot lands for which . ANCSA supposedly prohibited occupancy rights as ot
December 18, 1971. These problems added confusion to the ANCSA settlement and created
conflict over lands within the core of many ANCSA villages

This background raises the major questions surrounding townsire administration in

Alaska. Specifically, these include;

1. The nature of federal obligations to Natives under AN | A,
2. Native occupancy rights under ANTA.
3. The effect of ANCSA and FLPMA on AN 1A

B. Federal Obligations

/. Two Agencies

Similar to the administration of allotments, federal administration ot th- [920 Native
Townsite Act was divided between the two tedcral agencies, BLM and BLA. |he BLM
employed the townsite trustee who was responsible for withdrawing, surveying, and deeding
townsire lands. The BIA Regional Director, along with r "tonal and field and tribal realty
staffs, handled land management matters for the Nativeownersot restricted townsite lots.
Although both the townsite trustee and the BLA have trust responsibilities toward the N hoc
occupants, these responsibilities appejr legally dii rent in kind.

2. Townsite Truster's Obligations

The townsite trustee was a federal employee who held land in trust for Native and non-
Native inhabitants" of a particular townsite. I/ntil he issued a deed to each townsite
occupant, he held the legal title to propertv in which the occupant had an equitable interest,
but at least after the Klawock decision his trust responsibilities did nor include protection of
predominately Narivc towns from non Native residence and ownership of land. On the
other hand, he has been held to "strict fiduciary standards' in implementing AN IA tor the
benefit of individual Natives. "

The trustee'srole related back to an 18LO lownsite Act,-" which provided that acounty
judge could hold townsite land in trust, do the survey, and establish the rights of occupants.
Presumably because there were no county judges in Alaska, Congress permitted the Sccrctary

197, Actol October 21. 1976. 90 Stat 2w, h3 L.SCA ™M | 0l e ry

11|8. Asnoted earlier, my of the BIA'S tcﬂty functionsand ser urt arc nosyextracted nrcompacted in rnbesui tribal
organizations uncer the Indian Self-Determination ind Education Assistance Avl and rhe Sch-Governance
wiredrets 2' US CA 40t ioy

"9 Set Klawock, lup'dn.l 79. a 17.and 19

700 Urlo It Cwidfinn. AL2 F Supp. 833, 838 > Alaska |9»1 >

201 Act ol March 2. 1867,Ch. 177. 14 Stat. 34). R S. 2387 (formerly codified at 43 11S.CA § 718 (1970)1
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of the Interior to appoint a trustee to administer the 1891 Alaska Townsite Act. Although
the Secretary initially appointed private citizens to the trusteeship, in time the townsite
trustee became a federal employee.

Under the 1891 act, the trustee was specifically required to approximate the procedures
of the 1867 act “as near as may be" and to reach:

[tihe same results ... asthough the entry had been made by acounty judge and the disposal
of lots in such townsite and the proceeds of the sale thereof had heen prescribed by the
legislative authority of a State or Territory.2!

Because Natives were excluded from the 1891 act. Congress enacted the 1926 Native
Townsite Act. The Saxman opinions indicated that the trustee had more responsibilities for
Native townsites than for non-Native townsites, because he had to hold vacant subdivided
lots until settled on by Natives.'0" As previously discussed, the implication from the Saxman
opinions was that the trustee had an obligation to protect Native townsites from non-
Native encroachment; however the Klawock decision overruled the Saxman opinions.""
Thus, after Klawock, ANTA did not require the townsite trustee to protect Native townsites
from non-Native encroachment,but did require careful administration of ANTA to
benefit Native occupants of townsites.2*

J, The BIA's Obligations

It isimportant to recall that under ANTA a Native occupant received a deed or patent to
the occupied lot. This language indicates that the Native occupant received full legal and
equitable title to his or her occupied lot (subject to certain restrictions). As noted earlier,
the difference between the legal and equitable (beneficial) title to property is the
distinguishing feature ofa property-related trust responsibility."l Because townsite lots arc
deeded to the occupant, they convey full title and therefore do not establish a fedcral-
Native trusr responsibility in the narrow sense ot the term. That does not mean the federal
government, particularly the BIA, cannot have other equally hinding obligations to Alaska
Native townsite owners. It can and it does.

These obligations arise in part bee.use Native townsite deeds normally are restricted to
prevent the owner from selling the lot. Prior to 1948, all Native townsite deeds were
inalienable except on approval ot the Secretary of the Interior; then ANTA was amended to
permit the owner to obtain an unrestricted deed by petitioning rhe Secretary for a
determination that the owner was competent to manage his or her own aft «irs.'(S Initially,
the Interior Department required that any proposed sale ol Native town ¢ property be

201, Formerly -« lifted it 43 US.CAA. §"32 (19"0).
20V Kawock nipmn.["9. it 16-17. Setalio66 1.D. a 2.

20a. Seiupra. . "9, Seeaho Carlov. Gusafinn, tupran.200, Ruth BSandtik. 24BLA* (July 99"6), and City
ofKlatrock v Ancre A 1BLA 85. 33 1.D. a" (1976).

205, Follovvin% the Klawock decision, the townsite trustee publiclyannouncedthat “unsuhdivided  lands insome
tented townsites arc available to both Native and non-Natives alike to stake and build upon." Unnumbered
Ulletin. "Unsuhdivided Townsite Lands" (June 14, 1977).

206. Carlo v Guitafion, 512 F. Supp. 833 (D.C. Alaska 10SD (ANTA imposes a trust responsibility on the townsite
trustee to determine the proper Native occupant of a townsite lot carefully).

207, ssote, Tut Law <t rut sis.riifvwn.ILH.ar 3-4.

208, Act of February 26, 1918. 62 Stat. 35 (formerly codlified at 43 U.S.C.A. §737 (19"0U.
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reviewed bv the Commissioner oflndun Affairs.** but current regulations require only the
BIA Regional Director's approval for sale of restricted townsite lots*13 or issuance of
unrestricted deeds.::| These restrictions, necessitated bv the statutory inalienability* t. .ne
land, quite naturally require Native owners o frestricted lands to rely on the BIA for advice
in the sale or other disposition oftheir lands. Moreover, as restricted lands, Native townsite
lots are afforded a variety of BLA services under a number ol specific federal statutes and
regulations pplicable to restricted Indian lands.:\J

The necessity for these serv ces appears founded on the statutory requirement that the
townsite remain inalienable.*11 Moreover. Native reliance on the services probably creates
enforceable federal obligations even though there is no trust responsibility arising out of the
restrictions on the propetty alone. At least so long as the BLA provides these sen ices or obtain*
congressional funding to do so, u has an obligation to provide the services equally to all
owners of inalienable townsites.”" It is also clear that the federal obligations arising out of
specific statutes authorizing these scniccs are fiduciary obligations in the strict sense.-

C. Issues in T o'ocnsite Administration

1. Introduction

The issues inherent in the administration of the 1926 Alaska Native Townsite Act remained
virtually dormant until the mid-19~0s. Then, with the implementation of ANCSA and
increased artcntion to village land rights, ther came an explosion of litigation. .Although
there were several lawsuits, there were rwo main issues: 11) whether ANTA permitted only
Native occupancy- and (2) the effect o* ANCSA and FLIWLA (the Federal Land Police
Management Act) on ANTA.

2. Native Occupancy Rights
a General

Recall that /Alaska Native occupancy rights were theoretically protected from encroachment
bv section 8 of the 185-i Organic Act. but the terms under which Natives could acquire
title to the lands they occupied were “reserved for future legislation bv Congress. " 'Initially.

209 C-cular No 1082a. % 1D 509. '*0(1938) SeeoLotSC FR 1S;22(a) (1990) ami D UFR V) f'In.'
ettea, relating to BIA approval tor transfer of restricted lands.
210. 93CFR. 82564 V

21'1 43 C FR. 88 256h.Gand 2364." 1 hesc restrictions do nut. of course, grow out of the lacl of complete uric in
the owner. Thev are based on statutory prohibitions, not a deficiency in the owner's title. The situation is
analogous tn a perron's bem% legally determined to be incompetent to mana(%e his or her own affairs. Such a
p[erson may hive complete title to ptopcrrv, but is depth :c! b\ acourt ot rhe authority to deal with the propen%

itle to reStricted lands is in this respect different front rule to either trust or aboriginal lands. In euher of the
|atter cases, the United States holds the legal title and the Natives have & equitable Interest In either case rhe
federal gosernment also has a trust responsibility ro protect the lands f'vm encroachment

212 Efg.. 25 CFR. pi. 152 ésaleol restricted .andsl. fi 167 Qeasesand permits on restricted lands), pt. 169 (rights-
o-wla){.over Indian lands), and 413 C FR &84 200 & 1\ iprobate) Seealto the associated statutes cited in the
requlations.

213 Ct CoHtN (1942), lup'j n.6, at 110. tin 260 and 261 and accompanying text

i ngLI%SZ)V Morion, 415 U.S. 199. 236 <19~3) iapplung this principle in the context of BIA general assistance
nefits).

23 Mitchell 1L tupra n. 126. a; 224-226.
-16. SeiUpra. n.6. and accormpanying texi.
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the Interior Department permitted Natives to acquire townsite lands under the 1891
Townsite Act,2l hut subsequent Interior Department decisions prohibited lands occupied
by Natives from being included in lands withdrawn as townsites under the 1891 act.2l'
Subsequent regulations adopted in 1904 again permitted both Natives and whites to acquire
lands uruer the 1891 act,29but these too were amended in 1908 to preclude Natives from
acquiring title.20 In doing so the Interior Department concluded that the 1884 Organic
Act was intended to protect Native occupancy rights by retaining title to the land in
government ownership. Permitting Natives to acquire title under the 1891 act would have
given them unencumbered title and was held to be contrary to the usual policy o f restricting
the sah of Native-owned lands.” '

As discussed earlier, section 1 of ANTA permitted Natives living in predominately
white towns to acquire title to Native-occupied lands, while section 3 permitted the Interior
Secretary to withdraw lands “occupied by. . . Natives of Alaska, as atown or village” which
the townsite trustee was then to convey to the individual Native occupants.” 2Thus ANTA
permitted Natives living in white communities to acquire townsite lots by restricted deed
and arguably permitted the setting aside ofother lands exclusively for Native communitii
From 1938 to 1959 townsites were administered similarly under both sections 1 and 3 ot
the 1926 act.22 The so-called Saxman opinions changed these procedures in 1959 and
seemed to require that lands administered under section 3 be held exclusively for Native
occupancy.24Then in 197b the Saxman opinions were judicially reversed, and all the AN FA
townsites were opened to non-Native occupancy.2 ANCSA and the 1976 repeal of the

linvnsite Act both cast doubt on this conclusion.
b. The Saxman Opinions

Under the usual requirements o f Alaska townsite administration, the residents o f the proposed
townsite would petition for a townsite. The lands for the townsite were then withdrawn,
surveyed, and patented ro the trustee. Occupants would then petition for a subdivisional
survey of their lots and would receive deeds for lots based on the survey. When the lands were
subdivided, there would usually be lots within each subdivision that were not occupied. | he
regulations permitted such lots to be sold either to the highest bidder or for "fair value” to a
government agency; any lots remaining could be deeded to the municipality. Typically in

21" Non-Mineral Entries tnAlaska. 12 L.D 383. 595-5% (1981).
21S. Antied h 281.D. %7 (May 2, 1899{ Aocord Louis Creerhlu 26 LD, 312 §Apr|| 13, 1398); Pacific
n%l(h 26 1.D. 338 [Apiil 22. 1898): Jon G Brac%y . 333 (June 2). 1899) (all relating in
prwcmon of Native occupancy from disposition under §6 12-19 of the 1601 act

219. 33 1.D. 163. It'7-8 (August 1 1904),

220. 37 L.D. 337 (December 29. 1908).

221 1 he noncitizen status ot Natives was also sometimes advanced asa reason that the 1891 act sould not be applied
to them. In 1923 the Interior Department adopted regulations permlttlngscmzen Natives to acquire lots under
the 1891 act T(50| D 27, 46). The Ceneral Citizenship Actci , >4 é CA §1401 ) seemingly eliminated
this obstacle for noncitizen Indians, bill Congress nonetheless cnaited AN'I A rwo years later, becaie it wes nor
dear ihat Aasla Natives viere * Indians ™ $2.D C. MIICIIFU, Sold AVERCAN 71, 72 (199" (discussing the
early federal reluctance to recognize Alaska Natives as Indians).

222. e3yra, n. 175, and accompanying text

223. e, n I'tijnd 177, and accompanying text

224, Sesuyra, n.1 89, and accompanying text

223, esupra, n.l94 and 193, and accompanying text
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Alaska, not all o fthe lands withdrawn would be surveyed. Those lands that were not surveyed
remained unsubdivided until future occupants petitioned for asuivev. Until 1959, these were
the procedures used to administer both Native and non-Native townsites.""

The first Saxnun opinion concluded that section 3 ofthe 1926 act required the trustee to
dispose o f the lots “to A 'attve occupants o f a Native town or village" (emphasis added), which
precluded saleso funoccupied, subdivided lands in Native townsites to i on-Natives by competitive
bid. The opinion implied further that the trustee could fulfill the trust by deeding the lands in
the subdivided portion to Natives whose occupancy begin after the subdivisional survey.”
Although the Saxman opinion suggested that the townsite regulations ought to be revised to
reflect its conclusions, the regulations were never revised. A subsequen. Solicitors opinion
concluded on die basis of the Saxman opinion that unoccupied subdivided lands in Native
townsites could not be deeded to municipalities either.””8 Thus, under the Saxman opinions,
subdivided lots iri Native townsites could be disposed of only to individual Native occupants.

c. Klawock v. Gustafson

The Sarnti.n opinions limited the trustee's oprions when it came to disposition of rhe
subdivided lots, but the trustee apparently interpreted them not to prohibit non-Native
occupancy ofthe unsuhdivided portion ofaNative townsite. Non-Natives occupying such
lands could then request asubdivisional survey and receive deeds to the lands they occupied,
thus establishing non-Native occupancy ot what, under the rationale of the Saxman opinions,
were lands supposedly held for exclusive Native occupancy The situation came to a head :n
the southeast .Alaskan Native community of Klavsock. The state of .Alaska and individual
non-Natives had occupied parcels in the unsuhdivided portion ot the Klawock townsite
and constructed substantial improvements, following subdivisional survey, the occupants
applied for and were awarded deeds over the protests ot the Kiry n! Klawock, which claimed,
among other .nings, that under section 3 of AN FA only Natives could occupy lands in
Native townsites.

The city appealed the trustee's award o f the deeds administratively, but lost;-' on judicial
review, the Alaska Federal District Court rejected the reasoning ot the Saxman opinions
and concluded that the Native townsites administered under section 3 0ofANTA were to be
administered according to the same regulations as non-Native townsites under the 1891
act. In reaching its decision, the court concluded that the 1926 act:

Wa.Sprim arily concerned not with establishing Native towns but with issuing deeds to individual

Alaskan Natives for the parcels thcv occupied within townsites on ledcral Ijnd in Alaska -'

d. Effects of Klawock v. Gustafson

Like a stone dropped into aquiet pool. Klawock ¢. Gvaafion sent ripples to the tar shotes ol
Alaska townsite administration. First, by overruling the Saxman opinions, it cast doubt on
the land rights of individuals who commenced occupancy alter subdivisional survey. Second,
it affirmed the right ofnon-Natives to establish occupancy on unsuhdivided lands in Native

226 Seegenerally KUwomi Gunafton. .upan 14, < IS.and 1K FR mbpanv Zofr\ and2ViS
221.661D., iupran.189, at 215

228, Discussed In Klawock u Gtuigpon. iupran.|79. a In

229. Cay ol Klawock v Ancrew lupu n.2W

230. Klawock . Gui ion, iupran 179, ai 12
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townsites. Third, it was interpreted administratively to permit municipalities in Native
townsites to acquire unoccupied subdivided and (later) unsuhdivided lands. This
administrative interpretation led to a successful claim lor attorney fees by Klawock s lawyers
to which all Native townsites in the state had to contribute.

l. Nati/e Occupancy After Suodivision

Under the townsite regulations, the date of the subdivisional survey is the crucial date for
the determination ofan occupants claim to alot.*" Under the first Smnan opinion, however,
Natives could establish occupancy af'er the subdivisional survey. In rejecting this aspect of
the Saxman opinion, the Klawock decision implies that Native occupants after the subdivision
who have not received their deeds may never receive them. Since there were no such occupants
before the court, they were not considered in the decision, but there have been no reported

disputes over this issue.

Il. Non-Native Occupancy

At the time of the KLtwock decision (1976) there was relatively little land available in Alaska
that people could acquire merely by occupying it. Most lands were tied up by ANCSA or
state selections or the national and public interest withdrawals under sections 17(d)(1) and
12) of ANCSA. The court's decision kept open some 6,400 acres  ofunsubdivided townsite
lands for acquisition by occupancy. The seeming availability of these lands for inexpensive
settlement resulted in a non-Native land rush of (airly serious proportions in or.ee isolated,
culturally homogeneous villages. " Subsequently, the Interior Department sAlaska Regional
Solicitor concluded that the Federal | and Policy Management Act, which repealed AN TA
some twenty-one days before the Klawock decision, also prevented ness occupancy of
unsuhdivided townsite lands. "

lii. Municipal Land Rights

Following the KLtu ock decision, the Interior Department was asked again to examine the
light of @ municipality to lands under the 1926 act. In 1977 the Interior Department s
Alaska Regional Solicitor concluded that since the proceeds of any sale of subdivided lots
went to the municipality, the municipality could, in effect, outbid any purchaser. " The
townsite trustee subsequently advised occupants of unsuhdivided lands that unless their
occupancy predated the 1976 repeal of the 1926 act, the municipalities would be entitled
10 receive all the unsubdivided lands as well.*'6The entitlement of the municipalities to the

27 43CFR. § ieealt eg. City ofKLtwook u Andrew tuprj n.204,

232 Statistics from BLM stare offic , Towntitc Trustee

233 e eg. AFN Convention Resolution No " 3, Native mwnsitrs _ Claims in Lnsubdivided lownntc Iract>
summan/ed in I'jT~AFN Contention Reportat 29 (January 4. 19~8).

234 Cﬁp Alaska Reg. Sol., * Effect ol Re{)eaJ of Townsite | aws on Occupants who entered after October 21, 19" (i*
(February 20, 1931)". One occupant of a towm.te who initiated occupancy iltet the passage of FLPMA ami t
repeal ofthe townsite act unsuccessfully challenﬂed the Alaska Regional Salicitors 08|n|on. For alull discussion,
ree Royal Hams. 45 1B1 A 37 (January P . 1980). Royal Harmis ¢ United States, A80-I~a Civ (D Alaska 1987)
(Judgment and (Order 0F Dismissal).

233, Op. Alaska Reg. Sol.. (Feh S. Ir~: iupran 193, tee tho 41 C FR. §2'('3 Sih'it , << jirv. city ipprovai !
inv sale and 2363 ", regarding disposition ot proceeds ol sales’.

236. Discussed in Royal Hams, supran 23 1. at 38,
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unoccupied, subdivided lands was clear, oui itwas less ciear asto the unsuhdivided lands.-*'
However, there have been no reported disputes over this issue

iv. Attorney Fees

One ofthe truly unanticipated results of the Klawock decision was that every Native townsite
in the state was required to contribute a portion of the value of the lands within each
townsite to the payment ot the City of Klawock's attorney's fees. The federal appeals court
held that as a direct result of the lawsuit each Native community became entitled to lands
to which they were not previously entitled under the Saxman opinions. Since each of these
communities benefited fron ifr efforts ot the attorney! on behalf ot Klawock. the court
held that the lands the communities were to receive consumed a common fund for the
payment ot the artornev fees.2" Ultimately the federal district con. tconfirmed an award of
51T6.000 in fees which the affected communities paid in proportion to the amount of lanJ
they were due to receive as a result ol the Klawock litigation.'?

3. Effects ofANCSA and FLPMA

a. General

The Alaska Native Claims Settlement Act-' and the Federal land P'licy Management
Act-1- are unrelated staiutcs, hut both have been claimed to affect the scope or rights under
ANTA. Read one uav, ANCSA could have been interpreted to withdraw for ANCSA
corporation selection unsubdivided ANTA tow nsite lands located in Native villages. FLPM.A,
on the other hand, specifically repealed ANTA on October 21, 19"6, jnd has been held to
deny the right to establish occupancy on unsuhdivided lands after the date of repeal.'l’
Since the cttects ot both ANCSA and FI.PMA are subject to valid existing rights, whether
and under what circumstances the federal townsites constitute such rii hts became the focus
ofdebate. In addition to these issues. ANCSA also established a separate scheme ot municipal
land entitlements and toss mite admimstrarion sshich svenr beyond the federal townsite
laws.

b. ANCSA

Among other things, section 11(a)(1) ol ANCSA automatically withdrew for ANCSA
corporation selection all public lands within the core township(s) enclosing a Native village.-'
"Public lands" are defined in ANCSA to mean "all Federal lands and interests therein" in
Alaska,"" which might well have included lar.d withdrawn tor towns-fe< but not vet
subdivided or occupied by individuals. The Ninth Circuit Court ot Appeals initially held
that this might be sufficient to withdraw automatically tor ANCSA selection all vacant

23~ SeKLivock v Gu irwn, iiiP'j n 17
-it* *er Royal Hints, iupra it 23a. at9.} (Bur.kt dissenting)
-30. XUutck v Guiufion. it "%
240 Interview with John M Alien Mi'ka Regmnil Solicitor ‘Pccembet [V !")
241 Actol'lifcrmber 18, 1" L Put. | No '>2-203,  Slit (88ilit" SCA Ul risfi
242. Actol October 21, 1976, Pub L No *>4-4'9,90 Sat 2'43 (4U\St A O erift/i
21> Srt PoyalHunts v L'rned Stin. iup*) n.234
43 L".SC.A §1610uHIJA>.
24V 43'SC A § 1602(e).
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unsuhdivided townsite lands.246 If this interpretation had been sustained it would have
required unoccupied, unsuhdivided lands in the core townships to be conveyed to Native
corporations under ANCSA instead ofto individual." or municipalities under ANTA.
However, the ANCSA 11(a)(1) withdrawals are all “subject to valid existing rights";
therefore, the question was at what point the rights of the townsite trustee, the townsite
occupants, and the municipality become valid asto the ANCSA withdrawals. It was generally
assumed that if the rights were vested before December 18, 1971, then the)'were borh valid
and existing at the time ANCSA became law. The Interior Department regulations and the
Alaska Regional Solicitor also indicated that a community’s application for a townsite
segregated the entire tract applied for and established avested right in the individuals and
me community to receive it eventually.24 One unreported decision of the Alaska Federal
District Court had -one so far asto uphold the claim ofthe city of Barrow to unoccupied,
subdivided townsite lands as a “valid existing right predating the ANCSA withdrawals,23
but under the Department’s regulations merely surveying the land and patenting it to the
townsite trustee also appeared to vest such rights.242 Ultimately the federal courts sided
with the Interior Department and held that the federal townsite lands were not available
for ANCSA corporation selection. This also meant that the unoccupied townsite lands
were reserved for the municipalities.2" A final decision in 1989 held that these unoccupied
“residual lands located in unincorporated communities could be conveyed ro the tribal
governments of such communities. &AL This cleared the w'ay for the lederal townsite trustee
to dispose of all the unoccupied subdivided and unsubdivided townsite lands in both
unincorporated and incorporated communities. As of 1997 all the lands in the federal
townsites had been distributed either to individual occupants, to municipalities, or to tribal
governments. Two townsites have yet to be formally closed, but they were expected to be

closed in uue course.2?2
C FLPMA

Section 705(a) of FLPMA specifically repeals the townsite provisions 0fboth the 1891 and
1926 acts, but section 701 prevents terminadon of any ’land use right or authorization

and preserves all land “withdrawals, reser vations, classifications and designations” in effect
as of the date of the repeal. It was held administratively that the effect o f the repeal was to
prevent all new occupancy of townsite lands after October 21,1976.:" The federal courts

upheld this interpretation.24

246. Al_egna%tk Natives Ltd. It Andrus (Alegnagik I). 648 F2d 4*)6 (Oth Cir. ].980), on rehear ing, 648 F.2d 505 (9“]’

Cir. 1981 .
2a7. Cf. 43 CE.ft. §2001 4. Sedsn4*CFR 82565.1(8) and Op. Alaska Reg. Sol.. "Effctr of Repeal ol Towrsiic
Laws on Occupants who entered after Ot tuber21.19'V (February 20,19™9; at 3; seealso ft Pacfie

Coau Co. 160 F 794, 798 <th Cir. 1908)

248, City of Banow u Qustason. A80-333 Civil Sip Op. (D.C. Alska August 27, 1981),

249, &r43 CFR. §2565.1(c).

250. Alegnagik Natives. Ltd  United States (Alegnagik I1). 639 . Supp 1477 0. Aaska 1985), aff'd 806 F.20 92,
(9th Cir. 196)

251, Alegnagik Natives. Ltd. v. United Stares (Alegnagik HI). 886 F.2d 257 (|,Ih Cir 1989)

252. Telephone interviewwith Martin Hansen, lownsite Trustee (November 12 1 >9)

253. Royal Harris, supran234.

254, Alegnagik I1. Supra 806 F.2d 924 (9th Cir. 1986)
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d. ANCSA Municipal Lands

Section 14(c) of ANCSA appears to be an alt.rnativc to the subsequently repealed Alaska
townsite laws. As now amended, it requires each village corporation to deed to local residents,
businesses, and nonprofit organizations the surface estate o f those village lands they occupied
as of December 18. 1971.w As originally enacted, a minimum of 1.280 acres of the
remaining surface estate also had to be conveyed to the incorporated municipality or to the
state in trust for any future municipality, but 1980 amendments to AN CoA now permit
vilage corporations to negotiate lower municipal grants with the state or affected
municipalities.l 1These provisions permit more flexibility in the administration ot municipal
lands than was possible under the Alaska townsite laws, and permit Alaska villages to acquire
more land for municipal purposes than was possible under the federal townsite laws. As
Congress concluded when it repealed ANTA in 1976, ANCSA had made it "obsolete. "

It was not until 1989, however, that the courts made good on this conclusion by allowing
the unoccupied townsite lands in unincorporated communities to be cons eyed to the tribal

governments.21
4. Miscellaneous Issues

There are numerous opportunities for error in any procedural)-complex, bureaucratic land
withdrawal ind conveyance scheme. | he 1926 Native Townsite Act is no exception, in at
least one instance too much land was identified for possible inclusion in a tow nsite and
erroneously patented to the townsite trustee. .Although the trustee protested the error,
procedures were perhaps not then available to correct the patent. Individuals occupied the
excess lands and an ANC SA village corporation also selected it. When petitioned tc subdivide
the land and deed the lots, the trustee refused. On appeal, the 'f A concluded that die excess
lands had not even been included in the survey o fth.-designated “townsite" and had therefore
been erroneously patented to the trustee. The occupant s claims were reject d and the village
land selection affirmed.J> Ir has also been held, however, that the trustee has a fiduciarv
obligation to administer ANTA for the bc.iefit ot Native occupants of townsite lots. lhe
responsibility is based in part on the restricted status ot the lands convcved to Natives under
the act as well as the general special responsibility o f the federal government to Natives.-

IV, Jurisdictional Issues

A. Genf.ral

The restricted titles of Alaska Native allotments and restricted townsite lots carry certain
jurisdictional implications with them. First, du-y are subject to certain federal statutes
applicable to restricted lands governing probate and the granting of rights of wav. leases.

255 |-SCA %o Il.
236. 43U.SC A 8 1613(c)(3).
25 HR Ri+. No 941163 a 26, reported in l«f»6 U.S.C C AN 6173 at 6200

258 Seeegrgik 1. 886 F2423' 19ih Ur 1989)

249 Sicplicn Kenyon (On Reconsideration), 63 IRLA 4a (June 23, 1982) Quzinht$ itreCo' EAf ‘lan. 480 JB%S
Civ. (D. Alaska 184> (Memorandum and Order): In The Matter of *tgonen &(SI(19S
|Decision finding no issues of estoppel and oinfitmtng Oujinkie Native Corp lan selectto/

260. Carlo i Gustafon, iupra n 200
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and similar interests. These effectively preclude state courts from exercising jurisdiction to
decide disputes arising over these matters on allotment and townsite lands. Other federal
statutes grant special authority to the federal courts to adjudicate disputes about allotment
cntiuemcnts and specifically preclude state jurisdiction. These jurisdictional niceties were
somet lies not fully appreciated in Alaska, which has led to litigation testing the precise

scope of state authority on avariety of issues.

B. Federal Coukr Jurisdiction

The federal courrs have exclusive jurisdiction under U.S.CL.LA. 88 .145 and .)-i6 to
adjudicate “the right of any person, in whole or in part of Indian blood or descent, to any
allotment of land under any law or treaty." In all such suits the United States must be
named initially as a defendant,1& but others may he named also.26 |hc statute affords
jurisdiction to decide disputes involving both the issuance ofallotments and the interests
ofNa’ives in their allotments after they n-e acquired, but only waives the sovereign imm unity
ofthe United States as to the former claims.2* The statute applies to both trust and restricted
lands2' and has been applied to Alaska townsire and allotment lands in several
circumstances.26 However, the Eleventh Amendment to the U.S. Constitution prevents
individua’ allotment owners fro"' suing a state in federal court for trespass or other claims
related to the allotment. Only the federal government can bring such suits against states as

an exercise of its trust responsibility’.2
Prior to the enactment of this statute neither state nor Ice ral courts had jurisdiction

over allotment disputes. The United States was an indispensable party to most such disputes
because of the trust or restricted status ofthe allotted lands, hut h.ul no" waived its immunity
from suit, so it was impossible for a court to acquire juiisdictioo over all the parties necessary
to resolve most allotment disputes. Only the Secretary of the Interior had authority to
resolve such disputes."" The statute is a limited waiver of federal sovereign immunity lor
federal jurisdictional purposes, but it docs not permit state courts to adp dicatc disputes
involving the title, ownership, or possession ofan allotment.

Federal courts also have jurisdiction to resolve quiet title actions brought against the
federal government under the federal Quiet Title Act (QTA) for property in which the

261. Act ot Auoust Is 18'}'!. ch 290. 28 Stir. 305, a, amended. AKi coddled in part it 28 US.CA 1 1333, St
generally OHFN (1982), Supran.3, at 313-316.

262. | his requirement wes a ‘Jed in 1901 prior to that time ihc United States wes nut a necessary parr, 1ly YirTse:

Ksr?r. Smtﬂ. 1911 5901, -i13 (1904). Fa

263. Eg. McKay + Kalyton, 204 U.S 455 (1907). Whether the United States is i 'indisPens_able* or merel?]/_a
"recessary® parm)’ nilv depend on (he circumstances, particularly whetltc: the dispute involvt. iltimaceownership
nt the land. SeCoVEN a982), Syran.3, atdls n2'3

2>i. United Satesr Mamig, t'01" 8. S34. 8]A (1986) As to the latter type of case, the statute onlv allows suits >
Natives agjins. private panics

26s. v Kalyt n, ,upri n.263 (mist lands); Heckman v i'mted "taes 221 U.S. 113, 441 (191!) (restricted
IléxlnICng}ySee(i¥1t,ﬂp(er19.'§r . Unlleltgtatei, 322 US. 4129 (1)i” 1): Trned kel tPayne, 26t U.é. 446)(1524).

260. ALukar. Agli. 42 h Supp. 70 (1) Alaska 19*7936(%;U.S.C.A. P%%?wrae/sexclusive'urisdi_ction to federa
courts to defermine entitiements to allotments); tNe(pge( ,Iz. 529 F.2d 135 (9th Cir, [9~6) (federal
jurisdiction to determine initioj entitiement to allotment)s' la Vi (justajim. n 200, above (restricted townsite

eatod s an allotment lor purposes of 25 US.CA. §3 ).
26", Hamson v Sheke, (i F3d 1"t~ (3th Cir. 1993).
268. McKay u Kalyton, supran.263. at 468 (citatum omitted).
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federal government “claims an interest." %" The QTA specifically waives federal immunity
for suit in all such eases except for those pertaining to “trust or restricted Indian lands." The
practical effect of this limited waiver is to prevent judicial challenges to federal decisions
granting allotments. This principle has been applied in Alaska to prevent the state o f Alaska
from litigating a federal decision to grant an allotment in conflict with the federally granted
right ofwav for the bridge across the Ncnana River on the main hichwjv between Anchor i2¢

and Fairbanks.-'1
C. Effect of P.L. 280

Under P.L. 280,ri some states, including Alaska, now have general jurisdiction to adjudicate
“causes of action" arising in "Indian country" (which includes allotments).-  Although
trust and restrcted lands arc repeatedly treated in tlie same manner under the law* 1
differences in the nature of the land title have provided a springboard into the alreadv
animated debate over Indian country in Alaska.* " Absent a clear federal decision to the
contrary, the plain meaning of Indian country incorporates Native allotments and Native
townsites

Beyond the debate over Indian countrv status, P.L 280 itself excludes from such
jurisdiction any authority to "adjudicate, in probate proceedings or otherwise, the ownership
or right to possession of [trust or restricted] property or anv interest therein." Moreover,
nothing in P.L. 280 is intended to "authorize the alienation, encumbrance or taxation" of
trust or restricted lands or the regulation of such lands in a manner “inconsistent with anv
federal treaty, agreement, or statute or with any regulation nude pursuant thereto."

269 28 USCLA § NO'JaUi, Tie QLA n ihe cxJjstsc authority for sum u>quit: riilr to pruperrv m shull the
United State* claims an interest” UnitedState: i Morj- t'6°T 5 83« upr]
ro, AUtkui BadoittfAibert AUormen, 38 F hi 1008(9ihCir t'WiT Auuka e %ouixiFrntr'AIIcmeiiI._0”_ F)d siw
(4th Cir. 1999). Bur ttAlatbe | Babbitt Bryant Aloment), 182F3d0~2 *Sth Cir. 1999) (cistinguishing Albe:t
and Bater ifinc allotment applicant did nof inmate use and og.upar.cv before the mini) grant on state Tight ol
snv lor the same highway) S dlso State of ALuka ; Gt'oajuu - Till IBLA J0; 20T 199™ thntuu_|(_1 tin;
allotmeni use and occUpanev washing after grant ol acompeting right of ey issuhtr*; o the right ol svi
2~ Pub. I- No. 83-280, ofAtJJgust 19, 1953. ch, 505.6" Stat 588. now codifiec asamended in scattered puts
of 18and 28 L' S.C A See28 U'S.C A %1360 (civil lunsdiction! and 181°S.C A %X1t,2 (criminal lur.ulktton,
applied to Alaska, Act of August 8, 188, Pub L. No 85 019. "2 Stat. sql Other provisions of Pl 28(J run
rolated to Alaska were repealed and substantially reenacted as part ol the 1968 Indian | nil Riglits Act, Pub |
No. 60-284.Title IV, April 1 1968, 82 Star, "8. 251" SCA 6 I 21-132(>
272 *Indian country" is now defined & 18 C SC A %115| ro in.lodf rest'sations, allotmens and dependent
Indian commuritties
2~3 CuHLS (1982), iupran 3 & 018 see also 5t FR 5 1502 (Ttn) tindut land). 211 SC A6 22010 i
gndlanland consolidation): 25 C 5 C.A 5323 "Rights of way across Indian lands) 2T St A~ 1" | & 43
FR. pt. 4 (probate of Indian lands)
2~4, eAaiantaneti SateofALuka 9)6 P2d 12(>3 (AJaska 199") (discusiing differences bersxern (.cncral - Allotmen’
Act and Alaska Native .Alloiment Act svnh regards to Indiian‘coumrV/
25, Cuhn (1982%,tu and a '66 !'Natise allotments in Alaska. also should he Indian country so long & they
remain in Indian title”) AroOp. Sul M 36.9'5 & 129-130 (January It. 1993’) é‘fwnh respect m Alaska
Native allotments, We Condlude Ihar thes do Iull tsiihin the siaiutoiv définition ol Indian cuumn"

26 BUSCA « 1350
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I. Civil Disputes

Thus, in the civil arena, P.L 280 has been construed as a fairly limited grant of state
jurisdiction only to adjudicate disputes." and to preclude local taxation.™ zoning, or other
regulation-"" of restricted Indian lands. The Alaska Supreme Court has also consistently
interpreted P.L. 280 to prohibit state court adjudication of disputes involving restricted or
trust property.20 Nonetheless, disputes arise about the jurisdiction of Alaska state courts
over restricted allotment and townsite lands, particularly in domestic relations matters. In
adivorce, the allottees spouse might claim to have contributed during the marriage to the
improvement of the allotted land. Under these circumstances (especially if there are children
involved), the lower courts have attempted to apportion the benefit of the allotment indirectly
between the parties.

For example, in one case the superior court ordered the allottee to will the allotment to
the children of the marriage.2 In another, involving the same land, the court in effect ordered
separate maintenance o f the spouse and children on the allotment.-*' In yet another instance,
the lower court ordered the value of the allotment included in the calculation of the property
division.28 No case presenting the question of the scope of Alaska state court jurisdiction
to apportion the benefit of an allotment indirectly has yet been reported, but under the
authority now established, it does not seem likely that a court would have such jurisdiction it
it in any way authorized the “alienation [or] encumbrance' of the land or constituted an
adjudication of "ownership or right to possession...or any interest" in the allotment.284

1mS lly B County, L 19"6) (reqarding ihe limitations of » , 280 jurisdiction!. s
535;5"%%@@5%% g R AT R AU T e

2"8, Peopleof South Xlienee 1 Brutal Pay Borough, 100 . Supp 8~0 (D. Alaska 1')**{ (lotal government precluded
Irom taxing restricted townsite lots and permanent improvements (fixtures/, but permuted to tax person,il
propern, located on allotmemi.

27"). Santa Rira Band of Indlian r Rings County SRZ F2d 655 Dth Cir 1975), care den '129 C.V 1038 (upholding
28 C.F.R. 5 14 which prohibits Slate or local regu tron ot the wse of rust tnd restricted fands except with me
authorization of the Secretary of the Interior) S %oplrcabrr of Health and Sanitation Laws 0f the State
of California on Indlian Reservatrons 20p. Sol on bid At). 195 (M-36768 February 1969? 5 1.D. 42
F1942 ), Ihe numerous IedcraJ Stafutes an re@ﬂgesgtrons governrnr_ie[he lease, sale, ck. 0I restrrcted ands ate also

Iy 10 éoreempt state or local requlation of Mountain Apeche I'ihe t Bracket 448 ('S

6(1980). Sealio lupra. n.134-138, and accompanyrn% texi. But ter Memorandum front Alaska Re ronaI
Solrcrtors ffice; Juneau City and Borough Municipal Code Enforccmen: in “Juneau Indian Village” ( ay2
1989 Anchoray )(rnterpretrng 25 CFKTT L1 narrowdy as applying only to leased lands and exploring legal
avenues for cnfotcement of local conrn% and regulatron on Natrve ownsites in Juneau). For adetailed discussion
%féorlr(r)r (rsggge and Native land 1rr Brendate': Corfeceratedl Trbet and Banili of Yakima Inclian Xation, 492

280. HefﬂevALtltka 633 rlrsztdbm (G\Iaska 19ufil)d(§tate c&ur{(sa havelnoprtrsdrcttror;] tover alloﬁmkejnts theref)orget sgite
oourt injunction arricading dlisputed trans-Alaska pipeline system tight of wav held impropci I
CfOIeI{eadv atqar Village Oﬁ' E Alaska plgy (%? statgcoﬁrts have no
junsdiction to adjudicate entrtlement 0 ttrh |I trust property) |star Mann 564 R2d 53 (Alaska 1977) (state
adjudication of restricted ANCSA stuck prohibited except & petmitted under ANCSA)

281, Schacev Scheck No. 6"-55 (Third ludictal Dist.. Alaska Superior ('t Order dated December 20, 1967).
282 Stheck ny Soreck. 3KO 80-385 (Alaska Superior Ct, order dated January 20, 1981) (permitting ex-spouse and
chrldren to remain on ex-husbands" allotment pending further action in the case

283 \hmi. \Xihon. ) AN-76-4251 Civil (NaskaSuFerrorCt order dated March 29,1978). The Assistant Secretary
tor Indian Allans subsequentl¥ rciuied to permit sale of the allotment to Satists the divorce judgiement LI
the matter ol the application for sale of Native illotment by Noel R. \Cilson," Memorandum from Assistant
Secretary (September 14, 1978). The federal bankruptcy court subsequently excluded the value of the allotment
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2. Criminal Disputes

As applied ro Alaska. P.L. 28Q affords the state broad jurisdiction to enforce its criminal
laws with the “same force and effect” within Indian country as elsewhere in the statc..s< As
with civil jurisdiction, however, enforcement of criminal laws cannot authorize the
“alienation, encumbrance or taxation" of trust or restricted property, nor may it become an
excuse for the adjudication of “ownership or right to possession ... or any interest” in a
restricted Alaska Native allotment or a townsite lot."0) In practical terms, though, criminal
prosecutions do not generally involve issues which will touch on any of those matters
prohibited under P.L. 280, so the state's criminal jurisdiction ofallotted and townsite lands
Is relatively unfettered

One potential area of doubt, however, centers on the distinction between prohibitory
(criminal) and regulatory (civil) laws. As explained earlier, it has been held that P.L. 280
was not a grant to states of civil regulator)' authority.*1 Accordingly, when a state seeks to
enforce a law within Indian country under authority of P.L. 280, it must be determined
whether the law is criminal in nature and enforceable in Indian country, or civil in nature
and applicable onlv as it may be relevant to private civil litigation in state court. »

In California v. Cabazon Band o fMission Indians'&the U.S. Supreme Court adopted
a test to define the difference between prohibitory (criminal) and regulatory (civil) laws t >
purposes of P.L. 280 jurisdiction:

fl]flhe inrcnr of a state law is generally |0 prohibit certain conduct, it tails within Pub. L.
280 sgrant ol criminal jurisdiction, but il ihe stale law generally permits the conduct ai
issue, subject io regulation, ii must be classified as civil/regulatory arid Pub. L. 280 docs
not authorise its enforcement on an Indian resersatirn. The shorthand test ISwhether the

conduct at issue violates the States public policy

~Viter lengthy discussion, the majority .n Cabazon held that because gambling was not
prohibited, but rather regulated bv Californias gaming laws, the state could not use P.L.
2.80 to force tribal gambling operations in Indian countrv to comply with stlte regulations

o include it in the divoice award (1) Alaska Bankruptcy ct. N& * "n00310). Bur >n Snepparei i

655 P2 895 (Ida December 16 19821 %)holdln aviard ol value spouse contributed to purch < of trust
B)rt)ferty) acoordFnber ii Funer. (556 P2d 129 (Ida December 30. 1982) Bui ice Sheppard u Sneppard. iupra, at
23-924 (Bistime dissenting)

254 McKay tt Kalyton, iupra.n.263, ai 469 (prohibiting indirect state court adliidication ul iilotme.il possession! S
alsn | Be Humoolott Fir., Inc.. 426 F Supp 292. 206 (N'.D. Cal 19 | (prohibiting application of anv stair lass
to dlispute involving ttust or restricted proper.-1

25 13USCA §11624).

286 18U.SCA. § 1162(h)

28'. H-ini Itdica County. 426 U8 3~3(1976)

23 CaHorria v Cabazon Band of Munon  Indliani. a80 1" S. 202, 208 11981

289. Id.

290 |d & 209 (however the Court did Sier-i that it is rut a 'bright-line rule” and full examination ol the state Ue- at
ISSLe IS Necessary).

01 e Seminole Tribe ofir.diam i Buneruorih. 688 F.2d 510 (5th Cir. October 5. I>HILien den 45; L'S
102 (gamb_lmg held regulatory), with L'nirea Statet 1 Mar;ye.. €5~12d 1561 ! hii Cif. |**' -aeal Itreworlo
held prohibited under state lasv and. therefore, a criminal violation within the meaning ol ihc Assimilative
Crimes Act 118 US.CA. §13))

from Wilson's hankrupts, estate on the strength ol' government arguments that the stite court [u.| r" authorig
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Following this line of reasoning, it is possible to conclude that other regulatory schemes
that impose criminal penalties may also be excluded from the state’s P.L. 280 allotment and
townsite jurisdiction/2

However, the Alaska state appeals court has held that Alaska can enforce its hunting
laws on Alaska Native allotments.2 In this case the defendant shot a deer out o fseason for
subsistence purposes on his uncle's Native allotment. Addressing the P.L. 280 distinction
between “"criminal/prohibitory" laws and “civil/regulatory" laws outlined in California v,
Cuibazon Mission Band o fIndians, the state appeals court held that Alaska's hunting law was
criminal in nature. With an interesting choice of language, the court explained, *(wjhile
hunting is not against Alaska’s public policy, unregulated hunting is."2%4The appeals court
found support for its reasoning from the Alaska Supreme Court'sruling in State v. Etuska,i>s
which held that unless permitted by Alaska statute or by regulation, the taking of fish or
game is prohibited. Because one isnot permitted to hunt out ofseason or without a license,
the appeals court found Alaska's hunting law prohibitory and, accordingly, enforceable on
a Native allotment. Despite the appeals court’s efforts to distinguish Alaska's situation from
the federal precedent established in Cabazon, it is still not clear that Alaska’s interest in
regulating hunting and fishing is different than California’s interest in regulating gambling
operations. In both cases the states in fact allow the activity to occur, but then regulate how,
when, and where it may take place.

D. Probate

A comprehensive statutory scheme places the probate of restricted allotment and townsite
lands, such as those found in Alaska, within the exclusive jurisdiction of the Secretary’ of
the Interior." 0 A statute enacted in 1910 requires the Secretary to determine the heirs ol
any allottee who dies intestate; the same statute also permits allottees to devise (bequeath)
their restricted or trust iands by will, with the approval of the Secretary of the Interior.
Both provisions apply to restricted and trust lands/ " and have been applied in Alaska for
many years.-* If there are no heirs, public domain allotments (such as those in Alaska)
escheat (revert) to the United States.100

Restricted and trust lands are probated under Interior Department regulations
promulgated under the authority of the 1910 act ~ Under these regulations, the appropriate

292 Itmey _ significant, however, that Alaska allotments and townsites ate not located on reservations. Cf Meicaler
e Tikev Jore< 111 U.S. MS, 148-149 (1973), discussed in NewMexioo u VewtteruApeche Tribe. United

el 462 US. 3"t a 333. .| 8 (1983) (regarcling off-reservation state jurisdiction).

203, Aaron /orei U SteecfALtska, 936 P2J 263 (Alaska 1997)

294. 1d.at S,

203 Satev Huska, "2 i I'2d M | (Alaska m<»

296 SegenerallyOouts (1982). tup' mm3, at 633-638.

29", Act of 1910, ch. 431, 36 Stat. 835 23 US.CA § 372 (determination of intestate heirs); 25 U SC.A6 313
(clisposal of allotments by will).

208. United rttet v B()\Ming tupran. 128, The : nplsntenting regulations also treat restricted and trust property the
same, 43 CFR. §4.201, defining * Restricted Property.

299, Authoriglot the Secretary of the Interior to Dispose of Reindeer Belonging to Estates ot Deceased Natives ol
Alaska. 54 1 D. 13 at 19; reprinted as Requlation of Reindeer Owned kv Alaska Natives in 1 Op. So.on Ir.d All

320 at 322 (M-2'12" Jul. 26, 1932).
300 HUSCA. *373b.
301, 43C.FR. pt. 4. subpatt D and 25 CF.R. pi. 15,
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BLA "deciding official" superintendent acts as executor or administrator oftiic estate.'®@ He
initiates the probate by forwarding information about the estate to an administrative law
judge.2The judge notifies interested parties, holds a hearing, and determines the heirs, or
devisees, aswell as the disposition ofcreditors, claims, and anv attorneys' fees..Any person
aggrieved by the decision has sixty days to request a rehearing.’” ' but all decisions of the
IBiA arc final for the Board of Indian Appeals (IBLA).30f he decisions of the IBIA arc final
for the Interior Department but may be reviewed in federal court.10 Review of intestacy
cases is limited to issues unrelated to the determination of heirs, becau.c. under the 1910
act, the Secretary sdecision is "final and conclusive” on that point.”" The scope of review is
broader for testacy cases, and the Secretary’s discretion to d' ipprove j will is somewhat
limited and also subject to judicial review.'@

The comprehensive federal involvement with restricted property has led to some
significant problems for both the Department of the Interior and the Native landholder,
particularly in the area of probate. W ith the placement ofa foreign system of property law
and inheritance atop deep-rooted Native law and custom, it is not surprising complication
and difficulty has followed. In particular, the fractionated heirship of Native lands and
federal conflicts with tribal law, discussed below, illustrate continuing areas of concern tor

restricted lands in Alaska.
/. Fractionated Heirship

The phenomenon of fracrioned heirship frustrates both the federal trust administration
and the individual use and enjoyment of trust and restricted lands in Alaska anil the

contiguous United States:

For many years a pervasive problem has faved individual Indians. Indian tribes, jnd the
Bureau o f Indian Affairs— the fractionated ownership of allotted lands The problem h.V.
reached die poini where the Department ofthe Interior's ability to adrr.inucr trust lands,
probate trust estates and maintain the Individual Indian Money (Il.M) System is being

taxed beyond its ability to cope with the ever-increasing level ol fractionation.

Fractionated heirship stems from the federal statute and accompanying regulations
governing the probate of Indian trust estates." 1When the owner of a Native allotment or
tow nsite dies, their interests pats to their heirs as undivided fractional interests. L aji hcu u

a tenant in common™

30", Set 43 CFR. 99 4.210 and 42" 0and 25 C FR % 15.203.
03. i ihe estate has a cash value olless than S5.000 the BIA “Jeiidirs: officii niav detenu tie the he " and
distribute the assers. 25 C.F R9 13 206

304 Seed3C.FR.§4.250ttirg and 25 CFR. Vi 15301 er </ tallowing  claims)
305. 43C.FR 94 304

306. 43 C.FR 9 4.356(e)

30", Tooahmppah v Hickel 39" 1+ S 398,61)3-60’ (19'0)

308 SeCorns (1982). twprand. a638. n48

309 Tooahmppah u Hicktl n 30" above.

310. Memorandum to Tribal Leaders Item Ada E. Deer. Assistant Seuctarv Indian Atairs, L.5 Depi ot the interior
(Ouober 20. 1994).

311 23 L.SCA 93~3 and h3 CFR. 94.200.
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The chief attribute of tenancy in common is unity of possession by rwo or more owners.
All co-owners... ofatenancy in common share a single right to possession of the entire
interest. In addition, each (co-owner) has a separate cl< m to the fractional share of the
property interest. However, the fractional shares are “undivided,"” thatis, they are not assigned
to any particular portion of the property. .. each (co-owner)— regardless of the size of

fractional share— has a right to possess the whole, until such division occurs.’11

The situation is analogous to ei*Ht persons inheriting one automobile. One person
does not receive the steering whet! while the other receives the trunk— rather they each
have an equal right to the whole of the car. Continuing with the analogy, it is not hard to
imagine conflicts between the eight hcits over who gets to drive, in which direction the
vehicle should go, and selecting the color for a new' paint job. The situation worsens with
the passing of each generation, as more and more heirs inherit the right to use the same
automobile.

To illustrate, if an Alaska Native dies possessinga 160-acre allotment and the Department
of the interior determines that there are four heirs to the allotment, the heirs will not
inherit 40 acres each. Rather each heir will inherit an undivided quarter interest in the
entire 160-acre allotment. The second generation will be co-owners with equal rights to
the whole of the allotment. In time, each of the second generation will p.i , away and be
probated under the same federal system. If for example, each of the second generation has
four heirs, the third generation will consist of sixteen co-ownets of the original 160-acre
allotment. With the passing of successive generations, this multiplication of ownership can
greatly increase the number of interest holders in a restricted property, making use or
conveyance impractical. Moreover, the Department ot the Interior is charged with the
unwieldy task of keeping land records, administering transactions, offering realty
consultation, finding heirs, and probating the estate o feach Native individual who holds a
fractional interest in a Native allotment or townsite. In time, the land ownership can beconv
so divided that the cost of administering the fractional interests far exceeds not only any
income derived from the property, but the value of the property as well. *"

As early as 1928 Congress was informed that the situation was administratively
unworkable and economically wasteful. By 1934 the burden of increasing ownership of
Indian lands was clear:

Lhe Indians and the Indian .Service personnel are thus trapped in a meaningless system of
minute partition in which all thought ol the possible use of land to satisfy human needs is
lost in a mathematical haze of bookkeeping.

However, Congress' first attempt at solving the problem of fractionated heirship
did not come until 1983, with the passage of the Indian Land Consolidation Act (ILCA).m

312. Ruh.MJ R, Pcwru, Ruvim on Real Property V. 4A 1 601(11 (199 ). Heirs may attempt to partition their
fractional interests into individual lors under 23 C.F.R. § 132.33

313. "iffEP Prk iia, ihe (RfAT Father v. Il 8~t-874 n.26 81984) (an example of an allotment in .0 i-h Dakota,
which in forty years had 130 heirs; the probates were 230 typewritten pages long and cost more than the value

ol the land; because checks were not issued to the heirs for Iess than one, Tllar. it was estimated that 1600 years

would have to elapse before sufficient tunds would accumulate from reoals for a check to be issued). The

problem of ever-increasing ownership becomes even more absurd in Alaska, where multitudes cf heirs can share

asingle Native townsite which is often less than one acre of land
314, Hoolrtu Irving, 481 U.S. 704. ~tT-708 (1986) citing to comments ol Rep. Howard, 78 Cong. Rk. 11728 (1934)
313, Indian Lands Consolidation Act Pub. L. No. 97-459, 96 Stat. 2517. codified at 25 LLS.C. ss 2201 ft .
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ILCA provides for ihe adoption of tribal land consolidation plans designed to eliminate
fractionation and consolidate tribal landholdings 'I" ILCA also provides for the adoption
of tribal inheritance law for trust or restricted Linds within a particular Indian tribe's
reservation or otherwise subject to that tribe’s jurisdiction." The act allows tor tribal
inheritance laws that prevent nonmembers ot the tribe or non-Indians from being entitled
to inherit trust or restricted land. However, if an Indian tribe docs adopt such a restrictive
inheritance code. ILCA affords nonmembcr or non Indian spouses and children the option
to take a life estate in the interests thev would have inherited. At the end of such a life
estate, the land passes according to the tribal code.Notably, section 207 ol 11.C A provides
tor the automatic reversion to the tribal government of trust or restricted land when the
fractional interest represents 2 percent or less o f the acreage, and when that interest earned
its owner less than Si00 in the year preceding death.’I'

In Hodel it Irving, heirs who stood to inherit “cschcatablc interests” sued the federal
govcrnment.clairningth.it the escheat provision ofsntion 207 of ILCA svas unconstitutional.
The U.S. Supreme Court agreed, holding tt at the right to pass on proper; (even small
fractions of propern ), is a valuable right and section 207 of ILCA effectively abrogated the
right to pass on property to one’s heirs, without just compensation. Accordingly, the Court
held that the escheat provision of ILCA results in a taking of property without just compensation
in violation of the Fifth .Amendment of the Constitution ' Congress attempted to temper
ihc effects ofsection 20" by amending the law in 1984. The amendments define cschcatablc
fractions as equaling 2 percent or le»s of the total acreage and incapable of earning SI00 in
any one ofthefive years before the decedent'sdeath. Further, theamendments allow afractional
interest owner ro devise otherwise cschcatablc interests to co-ow ners o f the same parcel in an
effort to consolidate. Last, rhe amendments allow for the Secretary ot"the Interior to adopt an
approved tribal code to govern escheatablc interests, and an approved tribal code would take
precedence over section 2(T ol 'LCA.";; The constitutionality of these adjustments was
challenged, and once again the U.S. Supreme Court found the escheat provision of ILCA
unconstitutional.”"'The Court held that the amendments to section 207’s escheat provision
suffered from the same constitutional infirmities overturned in Hodel i. Irving." '

Beyond the halls of Congress and the chambers of rhe Supreme Court, the problem of
fractionated heirship continues to worsen. However, rhe Bureau of Indian Affairs, tribal
governments, and Native landowners are taking steps to judress fractionation The Bureau of
Indian Affairs provides will-drafting services and encourages all restricted Native land ow ners
to draft a will, as fractionation intensifies under intestate succession.” Native landholders

51> 25 U.S C A §2203 (tribal Und consolidation plans subiecr to approval ol vr.rcuo nr the Interior*
117 25 U.S.C A § 2205 (Tribal inheritance codr, ".ibie.i to  proval of Se.ntarv of ihe Interior)

318 25 U.SC A %2205 (a)(b) (option io icum life rstaic onlv loi spowve nil*or children ehr be foi a lent 10
percent interest in land or Tinn* on the land & a home ai time o| decedent s deathi.

310 25U SCA. 82206 Ireferred to as the escheat provision™

520. Hoddl i /xmg. 481U S 1w (198M

32 1d

22 5USCA 2206 I'ffi({c* (cschet to tribe; dev \e to coow netv, adoption of Indian tfit.il coo*
323 Ibbbntu Youptr, 50 U'S 230 {IW |

34 1d i 706.

*25 Pci'onaf interview, Glenda Miller, Bureau nf Indian AiLm luncjn Area Kealu Branch Jure 23, I'1L) lii the
absence of an approved will, the Intenot _Departmeg;(ﬁrobates land according to Alaska intestate sirtcrwion
laws. Alaska Stat. <8 1312.102-103. which often leads tu multiple heirs.
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can also utilize the federal regulations to gift-decd fraaion.il interests for consolidation purposes
while retaining a life estate in the land. 6 Although a bit complicated, the heirs can also
parrition the land according to the fractions owned, receiving individual titles to various
pieces of the land."” Additionally. Native landowners. Indian tribes, and agency personnel
have combined to form the Indian Land Working Group (ILWG). ILW G jsscmb!*s in various
parts of the country wiih the purpose ofdeveloping solutions to fractionated heirship as well
as other difficulties encountered by Native owners of trust or restricted land.3"

2. Federal Conflict with Tribal Law

The federal scheme for inheritance oftestrictcd property can lead to discord when traditional
tribal property is at issue. The ease ofa Tlingit clan house provides a dear example ofsuch
a conflict. "' Tlingit villages in ourhcast Alaska contain local divisions of clans which are
further subdivided into houscgroups. Clan and housegroup membership is passed
matrilincally through the mothers bloodline. Traditionally, a housegroup would share a
large wooden clan house which would hold the houscgroups crests, regalia, and other
common property."0 Despite contemporary family housing, the clan house is srill the link
to traditional ceremony and is at the root ofTlingu government. Because of its central
importance within the community, a dan house is not owned by .my one person— it is
property shared by the entire clan."" The laws and customs surrounding ownership and
inheritance arc particular and well established.

Typically, clan leaders select a hit s'aati (Keeper of the | louse) to live in the clan house
and take care of it for the benefit of the clan housegroup. In accord with the communal
nature o fthe clan house, the hit saati docs not personally own the dan house, but i.entrusted
with caring for the house and the property it contains. 'mWhen the dan house keeper dies
or becomes unable to fulfill these responsibilities to rlu- 4an, a new Lit s'aati will be selected
to guard the clans interests in the house

At the time Tlingit %iilages were surveyed and subdivided in accordance with the Alaska
Native Townsite Act o 1926, many clan house keepers were issued restricted deeds from the
townsite trustee as the individual occupant ofa clan house. The townsite conveyance initiated
afederal scheme that implements individual ownership rights in die deed holder and recognizes
the ability o frhe clan house keeper to sell, transfer, and devise a clan house. At first, community
efforts to weave the dual systems ol property allowed the tribal law for clan houses to coexist

326. 25C.FR. %I152.25

321 55CFR. § 15233,

328. Sedraf. amendments m Indun i.anii Consolidation At; entitled Indian Time Fstaic Planning and land Title
Manag_eme,nt Improvement At Brevented a Indian land Working Group, Siviii Annuj! Indian Land
Consolidation Symposium (November 1.. 19>} ion file & Coel d'Alene Tribe, daho*

32> Scelt.T. Emmors, Tio T Ini.it ludian, (dC Laguna ed. 1991); A K )M tUAL"K Ot aCi itinti. Tiini.i; Lai
Storiesf1991); R Wom, Pkini irttsor Tuv.i:»aorimviLvx \*0LVi$tiT>nsoi Cnmwi Objects (1994);
Chillet Indun Village IRA 1. fomnson, 20 1R 6127 (Dec-tnbei 199, for in-depth aiscussion o die Tlin *t
Indlians, clan and housegroup viructu'e, and clan laws concerning property ind inheritance.

330. Id

331, Wvipi, iupra, n.329,

332. Um LKIiAL, iupra. n.329 ai 27-23.

333. 1d. Kinship lines, character, jnd knowdedge of clan Tradition tiglre prominently in t!." :..e.sion of clan
house keepelv.
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with federal administration oftownsite property. However, with the passing of time, present
generations arc experiencing difficult) preserving clan ownership and custom.14

The federal conflict with tribal law iscompounded by the practice o fapplving the state
law of intestate succession in cases where a clan house keeper has failed to draft a will.
Under Alaska intestate succession laws, property often passes to the spouse and/or children."
Under Tlingit tribal law and traditional marriage practices, a clan house keeper's spouse
and children will purposefully be of adifferent clan.”*' In this way, the individual ow nership
and patrilineal probate rules to restricted lands leads to results in opposition to tribal law
and custom. A sale not authorized by the clan will place ownership in person>outside the

Ini and unrelated to the care of rhe clan house.

The issues of fractionated heirship and federal conflic.s with tribal law have vet to be
resolved. However as Congress, the Department of the Interior, and Native property owners
confront the problems facing restricted properties in Alaska, increased tribal involvement
may prove valuable. As has been noted, local tribes and villages are in a position to offer
solutions “responsive to the true needs of Indian communities." "*

E. Federal Income T ax

Native Americans, like most United States residents, arc generally subject ro the federal
income tax, but the courts have caivcd out an exception for income dens e | directly from
allotted lands."" Although that rule arose on trust lard held under the terms ot the 1SS~
General Allotment Act. the lower courts and the Internal Revenue Service have applied the
ruling generally to most allotments and to income traced directl) to the land.l' Ihe
exemption also applies to all t) pes of income whether it :s capital gains or ordinary income,
but the exemption has been denied if the income is not derived from the land. Thus, the
U.S. Supreme Court has held that the interest ot other reinvestment income earned on tax-
exempt income is not itself exempt tre.u tax '’ bor example, income from the sale of
allotment timber or rent of the raw land is exempt, but income from rent of a building or
derived from a business on the land is not exempt. Similarly, the lower courts have held
that rental from cattle grazing on trust or restricted lands is not tax exempt, presumably
because the tax had no direct cftect on the land. "m Somewhat analogouslv, the lower courts
have held that income derived from improvements located on an allotment is not tax

"1 Seln I-EFuateonaJterMHouard._meraIed Titneu ol ihe Suka Inhe olAtaiha, 1 IBIA SI (I chruar
19*153 (chxJIr e to federal probate decision determining heirs to Tlingit clan house in contradiction ro tribal
law; decidrj o other grounds)
53" AlaskaS at. 1312 102-103
> The Tlingit Nation divides dam and houscgroupsintotwomatalinea) groups termed moieties Ka.cn and
Eagle (sumctimrs Wolfl. The division of Haven and Eagle isimportin’, among other things, lor Tngit
marriages (marrlaFe outside one’s mmervg' under traditional law children atehom Intuthen mothers elan
which 1s necessarf different from their father sclan’ Sel:bsi  tupm n321
ld

K(8 Indian Sell Determination and Education Assurance Set. 2% 'S CA %450(a)(1)

3)9, ). irel’ Capoemen. 351L'S. 1 119*01

w) Seeceuy OHN 11982'. tupra n3, a*91-399 and &-94. n.38

il Superintendenttf Five Civilized Thbet v Gommsiarer, 295 U S *:81i93 3

"5 iniredShttei t. Anckion. 62* F.2d 910 (9th Cir. 1980). :er: cen 19 D S920  Smpererall, ( n0S 11%821
lupran.3. at 3%
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exempt.’4' The suggestion in these eases is that income from a business located on an
allotment is separable from 'he income that could be allocated to the land alone.*#4

h Condemnation

There is no general prohibition against federal condemnation ofindividual trust or restricted
lands, but state condemnation is available only under the authority of federal law.*4' It has
also been held (in aease arising on an 1887 trust allotment in Alaska) that condemnation
under this authority must be by judicial action and may not be had less directly by “inverse
condemnation."*46The Secretary ofthe Intcrio' also has authority under several statutes ro
grant rights o f way across allotments for fair compensation, with or without the consent ot
the landowner,’4' but has interpreted bis authority under the more recent ot these statutes
to require the consent oftire allottee for all rights o fway.*4* It has been contended that these
authorities also preclude state condemnations without the consent ofthe Secretary and the
Native owner, but thus far the lower courts have rejected that argument.*4’

v. Conclusion

It is more than alittle ironic that the 1926 Alaska Native Townsite Act. which Congress has
termed obsolete, and the Alaska Native Allotment Act. which was only passively administered
for many years, should, after ANCSA, have become the focus of so much litigation. The
court decisions resulting from this litigation emphasize the continuing responsibilities ol
the federal government that have evolved from these two enactments. These responsibilities
have been characterized as those of a fiduciary or trustee lor Native lands. So, although the
Alaska Native Allotment and Townsite Acts have both been repealed, the lands conveyed
under Al " remain a focal point of the lederal trust responsibility in Alaska.
Foth acts convey lands subject to federal restrictions against alienation and taxation:
since 1932 whese restrictions have been held sufficient to entitle Alaska Natives to the lull
range o f federal protection and services afforded restricted Native lands elsewhere. | bus.
restricted Alaska allotments and townsite lots are probated through the Interior Department,
may be alienated only according to federal statutory and regulatory requirements, and jre
not generally subject to state taxation or regulation. As with restricted lands elscwhcie, in

343. Eg. Cnte.'i UnitedSum, 597F.2J 708 (Ct. CI. 1979), cert. Jen 49* U.S. 920 (1970) (income from moic!.
reStaurjot and git diop not tax exempt)

J t1. Allotments and income from allotments have also been held exempt from federal estate taxes; the same principle
seem applicable to exempt them from gilt taes aswell C, M (1982), wpnt n.3. a 398-399

345, Actof Match J. 1910 eh 832. §3. 31 Stir 1089, 2* 1".S.C A %3*7.

34, United Stater f. Qlarke, 45V, 237 (1980, Seedlso Ltw O&fnn a) Vinoent Ittale v Taohyttte 9 12 P2d | bl
| Alaska 19_97b(deer2¥|ng_an attomey’s lien to collect fees due Tor representation of the Nafive owner ol a trust
allotment in UnitedStain ¢ t lark]. SelS U.S.C.A. 410 (prohibiting pavment of debts from ihe proceeds ol
lease or sal,i"a trull allotment without the approval of the Secretary of the Interior> It is not dear the sattu
restriction would apply to reimetedlallotments such a most of those in Alaska.

347, Compare Act of February . 1948, di. 45, 62 Stat. 17, 2¥ U.SC.A.  323-328, which requires consent, wirii
various rights ol wes pctmitted without consent under earlier statutes coddled at 2* US CA. 3L1-32."a

38 Se25 CFR. pt. 169 SetgenmilyC.)\is 1982, fupran At 6627
349 Yiloufiini'  ‘tyafStlwater, 691 F2d 926 (10th Cir. 1982), gt cen 461 U'S 927 (1982)

B0 Se541D 1%, 19, fpmn299
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Alaska it has been repeatedly held that the federal government has a fiduciary responsibility
to administer these lands for the benefit of Alaska Natives." '

These responsibilities are derived from the federal restrictions imposed on the allotments
and townsite lots and from numerous specific statutes regulating allotment use.5: Under
these restrictions, statutes, and the history at their foundation, the allottees and restricted
lot owners must rclv on the government to protect then title and to provide competent
advice regarding lai d use and ownership decisions. As the U.S. Supreme Court has said in
the context of another statute:

[T]he statutes and icgulations now before us clearly give the Federal Government full
responsibility to manage Indian resources and land for the benefit ol the Indians. They
thereby establish a fiduciary relationship and define the contours of the United Sutes

fiduciary responsibilities.
e o o

Our construction ofthese statutes and regulations is reinforced by the undisputed existence
ofa general trust relationship between the United States and the Indian people. This Court
has previously emphasized “the distinctive obligation o ftrustincumbent upon the Government

in its dealings with these dependent and sometimes exploited people.” (citations om itted)” ’

Alaska Native allotments and restricted townsite lots arc not, in the strict sense of the
term, "trust" lands. Nonetheless, the statutory limitations imposed on them along with the
comprehensive statutory and regulatory framework in which thel are administered has
drawn the federal gosernment and some 10.000 Native landowners nto acourse ol dealing
that compels the Natives to iJy on the government tor protection and advice. Il this is not
atrust relationship in the strict property sense of the term, it is aclose enough approximation
to impose fiduciary obligations on the government. Native reliance on the relationship,
coupled with the govk,nmcnt'soverriding duty of fairness when dealing with the Natives,

also compel this conclusion.55

351, Aguilar 1. iupra .61 (allotments); Carlo i. Guiigpon, iupra n.200 (townsite lots)
3J Mitchelll, tupmn. 126.

j33 1d. -i63 U.S. 206. 225.

354, Eg. Morton v Ruz. 415 U S 190 ai 236 (1922) iacknowled%mg such aduty in the context of the BLa general
asSistance welfare program) Seeaho. MitchellI!, 463 USS. at 225-226.
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FEE-17-99 WED 14:29 BUI CONVEYANCE HGAT FAX NO 2714223 P.OL

Bureau ofLand M anagement

222 WestSeventh Avenue, ifl13
Anchorage, Alaska 99513
(907) 271-3767
Fax: (907) 271-4223

Fax TRANSMISSION COVER SHEET

D ate: February 17, 1999
To: Carol Yeatman, ALSC
Fax: 279-7417

Re: N ative Allotment Statistics

Sender Connie Van Horn

YOU SHOULD RECEIVE 1 PAGE(S), INCLUDING 'THIS COVER
SHEET. IFYOUDONOTRECEIVEALL THE PAGES, PLEASE
CALL (907) 271-3767.

Carol: Here are a few reLativer simple Naﬁive allotment statis(sics frgm
our.compu&ersstem. eotnersaeallttemote complicated -1110e
getting back with you apout them as soon as | can.

Pending Parcels (includes both approved and unapproved): 4482
Lﬂwapproveg, titTe recover %‘f?rmation: 10% )
UnaP roved, non-title re ov_e%: . 631
Approved, title recovery/affirmation; 225

_ Apg)ro_vedq non-title rgcover%: 2532

Fleld Examination Required: 35

Closed, Certificated: 9010 _ o

Closed, Not Certificated (includes rejected, relinquished efc.): 2475

| know spme of these are figures you didnt realuest, but since the%/ came
through In a relatively standard report format 1 thought It pass them on

anyway.



