


Homestead and 
homesite programs 
660,000 acres (37%)

Figure 4. Federal Conveyances To Private Owners, 1867*2000
(Under Federal land Disposal Programs and Mining Law)

- Trade and manufacturing 
and headquarters sites

Small-trad salts \ 23.000 *1
29,000 acres (1.5%) - , i ,------------  Other program,

Townsile programs-------------- i — 46,650 acres (2.5%)
31.000 acres <2°>o)

Pat°nted mining claims , - \A
140,000 acres 18%)

Unrestricted title

■ ‘ \
Native allotments \
and Native townsite lots Restricted title
850,000 acres (48%) j  (

Total: 1.8 million acres
Owners with unrestricted title can sell or otherwise dispose ot lands as they choose. Owners with restricted title must go through the Bure?'j of Indian Affairs (or through Native organizations that contract with the BIAI before selling or leasing land These lands are ru I taxable, can't be seized to pay debts, and are protected from foreclosure.
Source: Bureau of land Management

Si \11 1 and Programs
Slue i9 59. a.itc- rr.l pi grams have put about 

“ i.» ».w .icre- in private lund-—mostly through sale- hut 
i o the 'Ugh programs that allow applic ant* to acquire1 md 
bv occupying it i hc state makes land available after it got? 
throuc.li a i.ind planning and v l.i-sihcaiioii puxc-s

Mate programs itave changed over unu and a pro­
gram may exist but not be open I or instance. state home­
stead and hoinesiu programs existed m 2000. but no land 
was available under tho.-e programs Most (nograms are iitn- 
ited lo Alaska residents

"lb amount ol laud ntlcred imi s.del has waxed and 
v ao.eci— depending on the state budget land specifically, 
am mitts Is*.! ij led to make land available'. v*n legislative 
tequifc men;.-, and other demands on state land I "iilikc led­
eral live -tale law d> -••nt all »vv individuals lo receive patent 
to mineral land.

f’aicel sizes vary widely by program Below wc 
dc-erihe the range of state program- since 1950 Estimates 
.1 how iiiuc.l» land w.. patciilcd under .-peolk piograms 
over the ve.irs arc i i available. .\l.-o. land !•;!: ovet irom 
-ah • is ai imic- -old over tlie counter

Agricultural land sales: Ihe state began selling land lor 
agriculture in Is.7 ■>. but buyer- got ju>i the agricultural 
interest until I u9r when the program was changed to give 
buyers title to the land, subject to .111 agricultural covenant
Auctions: During tile early wars ol statehood, most st-v land 
-ale- were through auctions, and ,iu» uons continue to* lay
lotteries: Ihe state began sjlmg kind by lottery m 1978 
and continues to J. so.
Ilouiesites and homesteads: Since 1977. variatk ns on 
these program, haw at times offered Alaskans the chance 
to get title to land In building houses or cabins and living 
on the land tor some period
l)pcn to entry: Beginning in 19c this and simihar p: ’*- 
grains allowed individual.- to -lake parcels on a hist-conic. 
Iirst-served basis within designated areas. Currently the 
remote recreational cabin -lies program allows individual- 
to buy or lease parcels they stake on certain state lands
Municipal Land S ai fs

Some municipalities also seil land, including the 
Matanuska-Susatia. the ken.u Peninsula and the Fairbanks 
North Star horoudis, Sale nroerams varv.



Major Federal W ithd avvals in Alaska, 2000

Chukchi Sea

Note: This map depicts the general boundaries of 
major lederal withdrawals It does not include federal 
public domain or small federal withdrawals It shows 
large inholdings but boundaries are not precise

Bering Sea

© a s

based on maps prepared by Alask.. iVpanmeni o! \  nun! Refute.
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State Government and Alaska Native Corporation Lands, 2000«.. . •• ■»

Chukchi Sea

Nolc: This map shows the general pattern ol land> the 
Siau of Alaska and the Alaska Native corporations own 
Boundaries are not precise It i es not include lands the 
st ’te and the Native corporations have selected hut the 
federal government has not yet approved lor transfer
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Beaufort Sea

State Governmeni Lands 

Alaska Native Corporation Lands
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TxJay the Mate and 'he Native «.or|>oruiions havt 
each received roughly percent of their federal land 
grants, such massive land transfers haven t come without 
complications and disputes And even a~ those land iran"- 
ler- were going on the federal government shifted more 
tlun 100 million acres !rom the public domain into con­
servation unit— a move tLti meant higchaugcs in use and 
management of those lands.

lo discuss all the issues these ownership and man 
agement changes have generated would require a book 
Here we jtvst touch on some of the major issues that have 
come up. as most ol the lederal public domain 111 Alaska 
either went into s ate or Native corpoiaiion ownership or 
into national park, and other » onservalion units
Ongoing Surveys

Ihe Bureau of Land Management has had the 
clauniing job ol surveying ill tin* lands being ennvwed to 
ihe Male and ihc Native corporations—altogether about 40 
perecni ol Alaska lands As recently a> l l>pO. only an esii 
mated one percent ol Alaska had Ivcn surveyed Ihe Bl M 
-urvcvs the boundaries of large parcels and also document" 
the boundaries ol thousands ol mholdings—valid existing 
rights to lands within the bigger ti.Ms fliesc mdrde 
Native allotments, patented mining claims and laiul» 
patented under federal homestead and other programs

Lands cant be patented until they r. Juilv sur­
veyed but |i> allow tian-ler- to continue. Iedcr.il lav. e-i ib 
fished tlie "tentatively approved category lor state lands 
and inti rim conveyance tor Native land" I ho"e are lauds 
eonvcved when thcv are unsuiveveti or pariiaiiv "unwed

Land  T ransfer and Management Isslt.s

a cure ' "hows the ilaiu." of survevs as VO

F i g u r e  5. Surveys o f  State a n d  Nat i ve  C o r p o r a t i o n  l a n d ,  2 00 0
(In millions of acres)

Fully surveyed 59Partly surveyed or unsurveyed 69’ 
tstimated completion +15 years■ Includes lands translontsl lo the slate under tentative approval and !o the Native corporations order interim conveyance, much of that land is partially surveyed

Submerged lands—lands under rivers and lakes— 
have raised knot' wroblerns from liu start The Alaska 
itatehoud Act gav. e state government w\,i some excep­
tions ownership of lands under rivers and lakes that wen 
navigable at the time of statehood But at that time the nav­
igability ol very few waterways had been documented

Navigability is an especially complex issue in Alaska 
where rivets and lakes covet 
more than 10 million acres and 
where commercial use of a 
waterway at ihc lime of state­
hood—a measure of navigahili 
t. —is oil ell difficult to show

The navigability of 
rivers and lakes became a more 
urgent issue when the pace ol 
land l ran ders speeded up and
when the lederal government added 100 million acres to 
conservation system.- Its in the »twic- interest to hav • 
waterways iiidged navigable, because nvucr.ship ol the 
submerged land givothe state rnoic control of u-c ol ttveis 
and lakes Also land under navigable water- is not charged 
against the states land grant

Ihe lederal government has made navigability 
deiemiin.il tons lot a number ol manat' nvei swoms, but the 
luvtgjbiltu ol manv vvateiw.:. • rein, .e> tuklciermmed I he 
Mate also m.,ko" navigabiliiv determinations Tlie two some 
times doagiec the Ma; has appealed t.iair federal dcwM uis 
an.l gone lo i oun a number ol times I lie ", He has prevailed 
in M’w re" and the federal go eminent in others

there an main complication in determining n.r - 
igabiluy. I be imponant point t tli.il lit. navigability ot a 
iiuniKu : vwe.eiuav- m ALisi-i i - Mii! in dispute—and is 

likelv lo remain in dispute loi -eine lime
I and Management Issues

twenty years aftei < >i gtcs" passed the 
Alaska Nalic'tiai merest I aiuls umservali ’ii \ci 
"Otiic id the lues it spaikcd are "ill! blacmg L>o'h

Navigable or Non-Navigable?

swirce Bureau nt land Mdnavement

sides m the clecadt lone light ova WVmuch o

lor and ugunM 
,| :ho-e comnv

•Mask,is remaining publu dotn.r i to keep open io 
devclopmeni and liovv much i»• put into national 
cori'civ.iiion - stem." icrl.unb ..niieipaled bn. 
managemeiii changes Blit tho- 
AMI t \ look vetv dillercni view - 
manageiiic nt, hange>

Development and Rci rvuiitm
Over the vears there have been a number ol dis 

putcs over eommctenil and recreational activities ,n o 
near conservation units—tor instant c J .-pules ovei c w.-t 
ing inmiii; claims m new p.uk uv ; piopo- ! I' 
across c on>. rv.uion I.iikI.-. and c v ei J  -•Miigaie •• tome- 
iiec! vehivle ..

i -r



Some disputes have involved inholdings—valid 
existing rights to land that pre-date the creation of new 
conservation units and conveyance ol land to Alaska Native 
corporations Private owners of small parcels within larger 
tracts have access and use nghts For instance, owners ol 
patented mining claims tn national parks have access 
rights Private owners can establish lodges or other busi­
nesses on their land within conservation units But man­
ager1; ol the conservation units can also regulate access lo 
and use of private inholdmgs Inholders and lane: managers 
have often disagreed about what constitutes reasonable use 
that doesn't interfere with the purposes of. for example, a 
vv ildlife vluge or a park In some cases, the federal govern­
ment buys .or attempts lo I.uyl the inhokhngj

A debate that lias gone on periodically since 1980 
is whether to allow oil development in the coastal plain of 
the Arctic National Wildlife Relugc. Analysts believe the 
area may hold billions ol barrels of oil—but it is also a calv­
ing ground lor the Porcupine caribou herd AMI ( A spent - 
i ally left a decision about allowing oil development to 
future Congresses—vv hich have considered the issue sever­
al times w ahout resolving it As of 2000 it is still uncertain 
when Congress will decide this issue

Another curret,. conllict is ovn the National Park 
Services decision to phase out commercial fishing 111 
Glacier Bay National Monument The state government in 
inid-2000 asked the I S supreme tour: to determine 
whether the waters in quest ion. and other oifshore lands in 
southeast Alaska lall within the states jurisdiction

I he Alaska statehood Act broadly granted the state 
ownership . ! submerged lands up to tin. 1 miles ,.-hore 
But tlk federal and slate governments have di-agteed about 
how to measure oifshore boundaries and about other issues 
related i submerged kinds The Supreme Coutt recently 
appointed a special master to begin hearings on the ( rlauct 
Bay ease, which could take vears to decide.

Another uncertainty m late 2000 is how Alaska's 
national forests w ill be affected by changes th lederal gov 
ernment is considering lor roads in national forests 
throughout the I s
Subsistence Management

IVspite these ongoing disputes, the most divisive 
issiu to coiik out "i ANILCA so far resulted not from a 
restriction on development but from a single vvoid in the 
definition ol subsistence the word rural ANILCA gives 
priority to subsistence hunting md fishing on lederal 
lands—and delmes subsistence as customary and tradi­
tional uses' of lish and game b\ rural Alaska residents

lo eomplv with federal law. the Alaska Legislature 
in the 1080- passed a law defining subsistence users .is 
those domiciled in a rural area ol the state In 1989, the 
Alaska Mipreme Court ruled that law unconstitutional, 
because Maska's eonstituti n doesn't allow the st.ite to allo­
cate fish and game on the oasis ol residence

Since that decision more than a decade ago, many 
things have happened (as detailed in the chrono, *gv on 
page ‘r’i The federal government almost immediately to k 
over regulation of subsistence hunting on federal lands

But in Id99. the federal government also took over 
regulation of subsistence fishing on navigab'e waters on or 
near federal conservation units. That change in policy came 
out of a 1995 federal court ruling (Kiiiic John v United SurcM 
Alaskas Congressional delegation was able to delay imple­
mentation ol that ruling for several years

In 2000. the full U S Ninth Circuit Court of Appeals 
agreed to hear a tate appeal of the 1995 decision. But even 
if that ease is decided in tin. state's favor it would applv to 
onlv some watcrwavs. and the federal government would still 
regulate subsistence hunting on federal lands

There have hecn task forces, special legislative ses­
sions. and other attempts to resolve the clash between fed­
eral and state law Many analysts argue that only an amend­
ment to \la>kas constitution, allowing the state to limit 
subsistence users to rural residents, will prompt the fedct 
al goverment to return management t- the state Others 
argue th.a the solution is to amend ANILCA so subsistence 
users arc no longer delined as rural residents

*

Ihe Alaska legislature lias several limes tried but 
Lined tv) get the two-thirds majority u needs lo put a con­
stitutional amendment before Alaska voters—who would 
have to ratify any amendment to the stale constitution It' 
uncertain what will happen next in this dispute that ba- 
alrcady gone on loi more than a decade But it seems 
unlikely the state will regain sole control ol subsistence 
management an. time soon
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United States Department of the Interior
BUREAU OF LAND MANAGEMENT 

ALASKA STATE OFFICE 
222 W. 7th Avenue, #13

ANCHORAGE. ALASKA 99513-7599^ -

2 6 2 0 ( 9 6 0 )

£ S sl» .
JUL 09 199'I n f o r m a t i o n  B u l l e t i n  AX 9 1 - 2 2 9  

T o :  D M ' s * D S D ' s ,  S C ’ s

F r o m :  S t a t e  D i r e c t o r

S u b j e c t :  C o n v e y a n c e  Summary as  o f  J u n e  3 0 ,  1 9 9 1

A t t a c h e d  f o r  y o u r  i n f o r m a t i o n  i s  a summary  o f  l a n d  c o n v e y a n c e  a c t i o n s  t h r o u g h  
Mftfeh- a f v  1 0 8 1 ,C 3  o
I n  b r i e f :

ANCSA
L a n d  T r a n s f e r r e d  
T h r o u g h  0 6 / 3 0 / 9 1 FY 9 1  T o t a l E n t i  t l e m e n t

I n t e r i m  C o n v e y a n c e  2 5 , 5 5 2 , 4 5 5 . 2 4  3 3 , 3 6 3 . 1 4
P a t e n t ___________________________ 9 . 9 6 9 , 3 * 1 . 9 3 ______________ 9 2 . 4 9 0 . 9 7 _________________________

T o t a l  3 5 , 5 2 1 . 7 9 7 . 1 7  1 2 5 . 8 5 4 . 1 1  4 5 , 5 4 0 . 7 2 4 . 8 1

T o  d a t e ,  BLM h a s  i s s u e d  p a t e n t s  to  1 0 . 0  m i l l i o n  a c r e s  o f  s u r v e y e d  l a n d ,  a n d  
i n t e r i m  c o n v e y e d  2 5 , 9  m i l l i o n  a c r e s  o f  u n s u r v e y e d  l a n d .  T h e  BLM must  s u r v e y  
a n d  p a t e n t  a n  a d d i t i o n a l  3 5 . 5  m i l l i o n  a c r e s  o f  l a n d .

S T A T E

L a n d  T r a n s f e r r e d
T h r o u g h  0 6 / 3 0 / 9 1  FY 9 1  T o t a l  E n t i t l e m e n t

5 0 . 0 3 0 . 3 3 7 . 3 4  1 9 9 , 2 2 3 . 6 0
3 5 , 9 1 3 , 5 3 8 . 0 1 ______________4 5 6 , 6 8 7 . 9 6 _______________________
8 5 . 9 4 4 . 3 7 5 . 3 5  6 5 5 , 9 1 1 . 5 6  1 0 4 , 4 2 5 , 0 0 0

T e n t a t i v e  A p p r o v a l  
P a t e n t  

T o t a l

T o  d a t e ,  t h e  S t a t e  h a s  r e c e i v e d  p a t e n t  t o  3 5 . 9  m i l l i o n  a c r e s  o f  s u r v e y e d  l a n d ,  
a n d  o b t a i n e d  t e n t a t i v e  a p p r o v a l  to  5 0 . 0  m i l l i o n  a c r e s  o f  u n s u r v e y e d  l a n d .  T h e  
BLM must  s u r v e y  a n d  p a t e n t  a n  a d d i t i o n a l  6 8 . 5  m i l l i o n  a c r e s  o f  l a n d .



NAT1V I ALLOTMENTS

Parcels Processed FY 91
Through 06/30/91 Total

Selection Applications Grand Total

Closed (No Conveyance) 2.662 *3
C ertified  4.352 347

15.000

To date, BLM has completed the processing of 6.918 parcels and 8.013 parcels 
remain to be processed.

SETTLEMENT CLAIMS AND PLO 1613

Applications Processed 9*
through 06/30/91 T o t i i

No Conveyance Patented
Grand Total 
of ADDiications

TAM Sites 2,016 593 2.660
Headquarter Sites 1.444 710 2,261
Homesites 1,929 1.720 3 ,834
Homesteads 9,305 2.964 12,263
PLO 1613 s 167 440 615

ALASKA RAILROAD

0
6

16
0
0

Applications Processed
through 06/30/91 ______________ FV 91 Totaj.

Grand Total
Parcels Lin. ROW Parcels Lin. ROW Parcels Lin ROW
0  '  Acres Miles Acres 0 miles

Patented 12 10,966.00 120 2906.00 68 361 0 0
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NATIVE ALLQTMErvT CONVEYANCER

APPUCATTONS RECEIVED

1906 I960 
1961-1971 
1972-PRESENT

51
1929
IQ Z Q

TOTAL 10000
(15.000 PARCELS)

TOTAL CERTIFICATES ISSUED

1906-1969
1970-1981
1982-PRESENT

TOTAL

201
253

3B71

4325

Sl/MMART OF AOJUOtCATlVE ACTIVITY 1906  - p r e s f m t

TITLE RECOVERY

1906 APPROVALS 
LEGISLATIVE APPROVALS 

TOTAL APPROVALS

CLOSED NO CONVEYANCE 
CER riFICATEO
AWAITING SURVEY ANOCERTTFTCATKJN 
PENDING ADJUDICATION

TOTAL PARCELS

£>1-1391 tqtai

» 1429 REMAIN NG

41 3565
111 6752

10317

14 2662
34 7 /I325

5962 
::051

15000



S W A R T  OF- ADJUDICATIVE ACTIVITY 1906 • PRESENT

nr J  391 TOTAL

TTTIE RECOVERY I M29 REMANNG

190B APPROVALS 4 1 3565
LEGISLATIVE APPROVALS i l l  6752

TOTAL APPROVALS ,0317
OOS£D NO CONVEYANCE 14 2662
CERTIFICATED 347 4325
AWAITING SURVE' AND CERTIFICATION 5962
PENDING ADJUDICATION ;;0S1

TOTAL PARCELS l5o00
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S4th C o n g r e s s  ) HOUSE OF REPRESENTATIVES j  REPOhr 
2d Session j  1 No. 253-1

U THORIZIXC. THE CONVEYANCE OF HOMESTEAD AL­LOTMENTS TO INDLANS, ALEUTS, OR ESKIMOS IN- 
ALASKA "O'

Ji'SB 2'». 1956.—Coinmitted to the Committee of thn Whole House on the State of I lie l'nion aDtl ordered to be printed

Mr. Exc.lf., from the Committee on Interior and Insu'ar Affairs, submitted the following
R E P O R T

( T o  a c c o m p a n y  H .  R . 1 1 6 9 6 ]

The Committee on Interior nntl Insular Affairs, to whom was re­ferred the bill (H. R. 11696) to authorize the conveyance of home­stead allotments to Indians, Aleuts, or Eskimos in Alaska, having considered the same, report favorably thereon without amendment and recommend that the hill do pass.
EXPLAX \TlOX i)F THE HILL

The purpose of H. R. 11606, introduced by Delegate Bartlett, is to authorize the conveyance of homestead allot menus to Indians, Aleuts, or Eskimos in Aluska.Under (lie act of May 17. 1900 (34 Slat. 197. 48 U. S. C. 357), certain Indians or Eskimos may obtain allotments not in excess of 160 ucres of nonmincra! land provided that the allotted lands shall be deemed tlie homesteads of the allottees, and their heirs in perpetuity, und shall he inalienable and nontnxuble until otherwise providê  by Congress,H. R. 11696 provides that said act be amended to include the Aleuts, natives of Alaska.As of November 8, 1955, a total of 79 allotments had been made pursuant to tbp net of Slav 17, 1906, and 64 additional applications were under consideration.If enacted If. R. 11696 would, in subsection (nj of section 1, broaden the 1906 act, to permit the grant of homestead allotments to Al-uts, us well us to Iudmns and Eskimos in Alaska.
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CONVEYANCE OF HOMESTEAD ALLOTMENTS

Subsection (b) makes it clear that homesteads may be selected under section 1 of the 100(5 urt only from vacant, unappropriated, nnd unreserved land.Subsection (c) broadens the 100(5 act to permit homesteads to beselected on lands that are valuable for coal. oil. or gas deposits if theThat is theminerals themselves are reserved to the United States, rule with respect to homestead selections by non-Indians (net of March S. 1922, 42 Stat. 415, IS U. S. C. 376). Such a rule would facilitate administration if it were applied to Indian homestead allot­ments in Alaska.Subsection (d) permits Indian, Aleut, and Eskimo homestead allottees to sell their allotments with the approval of the Secretary.Subsection (e) safeguards the national forests by enacting into law the 3ubstanee of present, regulations which prohibit homestead selections in the national forests unless they are founded upon occu­pancy of the land prior to the establishment of tlie forest, or unless the land selected is determined by the Secretary of Agriculture to be chiefly valuable for agricultural or grazing purposes, and which require the homesteader to prove 5 years’ occupancy of the land.Under existing law, when an Indian or Eskimo is entitled to a town- site lot, he is issued a restricted deed that may be alienated with the approval of the Secretary of the Interior; therefore, there seems to be no sound reason why the s a m e  rights should not be extended to homestead allottees.Finally, H. R. 116% provides that no application for an allotment under this act shall bo approved until the applicant has made satis­factory proof of 5 vears' use and occupancy—on a substantially con­tinuous basis—of the land as an allotment.Two bills, II. R. 10505 and II. R. 1102.1, both similar to II. R. 110%, were also introduced by Delegate Bartlett. The first bill was introduced as the result of an executive communication from the Department of the. Interior. II. R. 11023 was drafted to include several technical amendments recommended by the Subcommittee on Territories and Insular Affairs and the Department of the Interior.H. R. 116% is a clean bill introduced following a second series of subcommittee hearings. The executive communication and the report on H. R. 11023, dated April 2, 1956, and June 7, 1956, respec­tively, are as follows;
Department ok the Interior,Office ok the Secretary, 

Washington, D. C\, April 2, 1956.lion. Sam Rayburn,
Speaker of (hr I louse of llfpresenlalircs,

Washington, D. C.
My Dear Mr. Speaker: Transmitted herewith is a draft of a proposed bill to authorize the conveyance of homesleud allotments to Indians or Eskimos in Alaska.Wc recommend that ihc proposed bill be referred to the appropriate Committee for consideration, and we recommend that it he enacted.The act of May 17. 190(5 (34 Stat. l'J7, 4S U. S. C. 357), provides for the allotment of not lo exceed 160 acres of nonmineral hind lo certain Indians or Eskimos in Alaska, and provides that “ the land so allotted shall be deemed the homestead of the allottee and his

heirs in I otherwise As of J pursuant considers When i land, the unless tliamen, the allot! rides to should hi Secret a n Indian o the land of coutin vides foi provides.It shot (44 Stat. Alaska it may be We beli'allotteesThe B the subr S

A Hll.I.
fie il 

Slates o native c the Act hereby turv o f' shall vc subject chaser i to man t Ik* con

JTon. (
(I,

My mice of was in



"MS NTS CONVEYANCE OF HOMESTEAD ALLOTMENTS 3

ds may be selected lit. unappropriated,
it homesteads to bo r gns deposits if the 'tutes. That is the lon-Indians (act of ■Such a rule would an homestead ullot-
Eskiino homestead al of the Secretary. >y enacting into law irohibit homestead founded upon occu- forest , or unless the f Agriculture to be irposes, and which 

i c y  of the land, s entitled to a town- • alienated with the e, there seems to be lot be extended to
on for an allotment ant has made satis- Jauibstantinlly con-
^^imilar to II, R, The first hill was unioation from the drafted to include t! Subcommittee lent of the Interior, a second series of inication and the une 7, 1956, respee-
•TERtOR,

S e c r e t a h y ,
( April J, 105G.

ilh is a draft of a si ■'•I'd allot meats to
I in tin* appropriate ml it be enacted.
\  (.'. .157), provides lonmineral land to des that "the land ie allottee and his

heirs in perpetuitv, and shall be inalienable and nontaxable until otherwise provider! by Congress.”As of November S, 1955, a totul of 79 allotments had been made pursuant to this act, and 64 additional applications were under consideration.When an allottee dies and his heirs do not wish to live on the allotted land, the land becomes worthless to the heirs for all practical purposes unless they are able to sell the land. Several such situations have arisen. Even before an nPottee die9, moreover, the inalienability of ihe allotment deprives the land of most of its value if the allottee de­cides to move to another tract. We therefore believe that provision should be made for the sole of the land, subject to the approval of the Secretary of the Interior in order to safeguard the interests of the Indian or Eskimo, and for the conveyance of an unrestricted title to the land unless the purchaser is an Indian or Eskimo who is in need of continued Federal protection and the conveyance specifically pro­vides for n continuance of the restrictions. Tite proposed hill so provides.It should be noted that under section 1 of the act of May 25, 1926 • 44 Stat. 629, 48 U. S. C. 355a), when an Indian or Eskimo native of Alaska is entitled to a townsite lot he is issued a restricted deed that may he alienated with the approval of the Secretary of the Interior. We believe that there is no sound reason for denying homestead allottees the same right that is extended to townsite allottees.The Bureau of the Budget has advised that there is no objection to the submission of this proposed legislation.Sincerely \ ours. Wesley A. D’Ewanr, 
Assistant Seentanj of the Interior,

V 1511.L T o  mithoiizt.1 tl;° conveyance of l.cimestoiid o i n t m e n t s  to Indians or
E s k im o s  in  A h s k a

lit it mortal by the Senate and House of Representatives oj ihe United 
States ai America in < bmjress ammblal. That anv Indian or Eskimo native of Alaska who lias received a homestead allotment pursuant to the Act of May 17. 1906 (.14 Stat. 197, 48 l_\ S. C. 357), or his heirs, is hereby author '.ed to convey by deed, with the '■nprovnl of the Secre- tnn i f the Interior, the title to the land so allot • d. Such conveyance sh. u vest in the purchaser a complete title to me lutnl which shall be subject to restrictions against alienation and taxation only if the pur­chaser is an Indian or Eskimo who the Secretary determines is unable to manage the land without the protection of the United States and the conveyance provides for u continuai.ee of such restrictions.

Department of the Interior,Office of the Secretary, 
Washington, P. June 7, 195G.Hon. Clair Ex ole,

< hair/nan, Committee mi Interior and Insular Affairs,
Hmise of Representatives, Washington, P. C.

M y D e a r  M r . E x o l e : II. R .  1 1 0 2 3 .  a  bill to authorize tlie convey­ance of homestead allotments to Indians, Aleuts, or Eskimos in Alaska, was introduced as a clean bill to include the amendments that tic'



Subcommittee on Territories proposed to make to II. R. 10505. The latter bill was drafted and submitted by executive communication from this Department on April 2, 1950.After reviewing H. R. 11023. wo believe that several technical amendments are desirable and a drnfl substitute bill is enclosed which we believe will accomplish the purposes of the subcommittee and also make the corrections explained below.The primary purpose of the bill, as indicated in our letter of April 2, 195G, is to permit an Indian or Eskimo in Alaska who receives a homestead allotment under the act of May 17, 1906 (34 Stat. 197, 4S U. S. C. 357), or his heirs, to alienate the land with the approval of the Secretary of the Interior, anti to permit the purchaser to take an unrestricted title unless he is an Indian or Eskimo who the Secretary determines needs further Federal protection. An Indian or Eskimo who lias a townsite allotment in Alaska n ay alii iatc the property with the approval of the Secretary, and we believe tin „ an Indian or Eskimo homestead allottee should have the same right.Subsection (a) of the enclosed substitute bill broadens I lie 1906 act to permit the grant of homestead allotments to Aleuts, us well as to Indians and Eskimos in Alaska. This is a provision recommended by the subcommittee.Subsection (b) of the enclosed substitute bill makes it clear that homesteads may be selected under section 1 of the 1906 act only from vacant, unappropriated, and unreserved land. That l as been ihe consistent lulmin'striitive interpretation of tlie act. Unless that .'act is specified, however, the provision in section 2 of the hill permitting Indian homes leads to be selected in national forests under certain circumstances might be made the basis for nn inference time other reserved lauds are also available for homesteading.Subsection lei of the enclosed substitute bill broadens the 1906 act to permit homesteads to he selected on lands that are valuable for coal, oil, or gas deposits if the minerals themselves are reserved lo the United States. That is the rule with respect lo homestead selec­tions by non-Indians (act of March 8, 1922, 42 Stat. 415, 4S U. S. C\ 376;. and it is the rule proposed for other forms of entry l»v II. 11. 11026. It would facilitate administration if the same rule w**ra applied to Indian homestead allotments in Alaska.Subsection (d) of the enclosed substitute bill contains the substance of oni original proposal, which is the principal purpose of the bill. i. to permit Indian and Eskimo homestead ulloitees to sell their allot­ments with the approval of the Secretary.Subsection (e) of the enclosed substitute bill contains the sub­committee recommendations that are designed to safeguard the national forests. Some fear was expressed during the subcommittee hearings that the authority to sell homesteads might encourage Indians and Eskimos to seek homestead allotments in the national forests for the purpose of selling lliem to others. This danger is effectively obviated by enacting into law the substance of the Denurtiiient’s present regulations on the subject, which prohibit homestead selec­tion-; in the national forests unhss they are founded upon occupancy of the land prior to the establishment of tin* forest, or unless the land selected is determined by the Secretary of Agriculture to he chiefly valuable for agricultural or grazing purposes, and which rcqn e the homesteader to prove 5 years’ occupancy of the land.

4 CONVEYANCE OF HOMESTEAD ALLOTMENTS

.u a technical c a led by ametulir allotments made matter, it is prefe chiefly x uluahle I refer to section 31 337). which recog with its agricultu of the forest lam pauoy provision slantially co.itini We hop? that t tions of your cc principal purpose all of the sufegun Sincerely

coxv

p
Be it end', 

the United ‘ 
Act of May amended:(at By i sentence tli

(b ) By ii sememe tli unreserved’(c) By it appears in subject to Stat. 415. 4 unrccerved or gas dept(<1) B y s and ttduin Aleut, or 1 , or his hoi approval < land so a purchaser to restrict purchaser who the > without tl unec prov 
> 1  By
••Se c . 2 this net if estabUslin Agricult m iotment purposes.



. R. 10505. The amunication from
acvern 1 fgcbiiicul is enclosed which mmittee and also
'in- letter i t April ft who receives a •it) (34 Stat. 107. vith the approval mrchaseg to take •vho tin Secretary ndift.'t or Eskniio the proper tv •vitli rndian or Eskimo
lens the llhlo act nts. as well ftv” to on recommended
kes it 'dear that >06 net only Irom at lies been tne

• ess that fact H permitting ts under cerium rem e that other
lens the 1 906 act are valuable for • are reserved to homestead soler- 115. dS r . S. C. rntrv by II. R, same rule were
ms tlie substance e of the bill. i. e.,> sell theii allot-
mtains the sub-> safeguard the io subcommittee acowrage Indians tional luresls for er is eifei'tively e Department's lomesteud ><:lec- upon oeeupancv r unless tlie land ire to be chiefly hi«*h require the

JXIa
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As a technical drafting mutter, those provisions should be incornor • a ted by amendment into the 1906 act, rather than restricted to allotments made under the new legislation. Also as u technical matter, it is preferable to refer to lands in the national fotests that are chiefly valuable for agr' adturnl or grazing purposes rather than to refer to section 31 o! the act of Juki 25, 1910 (36 Stat. S63, 25 U. S. C. d.i'<, . which recognizes only *ht» timhe. value of the land in comparison with its agricultural or grazing value, and ignores other public values of tlie forest lends. Fiirnllv. ns a technical :ofttter, the 5-vear occu­pancy provis'on should indicate that the occupancy must be mb- stantially continuous and does not include onlv intermit teat use.We lmoe that the enclosed substitute bill v ill facilitate the deliln ra­tions of yeur committee. Wo believe that il will accomplish the principal purpose ot our original proposal and at the same time include all of the nfigmmls which the Subcommittee on Territories suggested.Sinmvly \oiirs, Wesley A. P ’Evart.
Assistant Secretary of the Interior.

PROPOSED SC'DsrtTlTr. FOR n. R. 11022
lie it enacted hy the Senate and llouxe of R<yn » ittutires of 

the United Stall* of America in Cunyrex# assrmb/ol. That tlie Act of May 17. !9i)6 (31 Stat. 197; is V. S C 357) is hereby f.metided:fai By inserting after the. word ' Indian" in the first sentence thereof the following: ", Aleut” .(!>' By inserting before the word "nenirinernl" in the i’.ist sentence thereof tlie following: '‘vacant, unappropriated. and unreserved".
fr) By inserting after the word ‘Alaska" the first time it appeal's in the first sentence thereof the following: " or. subject to tlie provisions of the Art uf Mar-h s, 1922 i-12 Stat. dl ). IS I ’ . S. C. 376 377), vacant, utuippropriatvd. and unreserved land in Alaska tha* may be valuable for eoui, oil, or g is deposits.".(Vl) By striking the period after the first sentence thereof and adding the following: ": I ’roridt l, Tlirt any Indian,Aleut, or Eskimo who receives ail allotment under ilr.s act, or his heirs, is authorized to convey bv deed, with tin* approvn1 of the Secretory of t Interior, tin title to the land so allotted, and such conveyance .-.hull vest io the purchaser u complete title to the land which shall lie subject to restrictions against alienation ami taxation onlv if the purchaser is an tndian, Aleut, or Eskimo native of Alaska who tin1 Si eri-tarv ueiermines is unable io mamtge the land without the protection of the I nited States and the convey­ance provides fur a continuance of such restrictions."el By adding two new sections as follows:‘‘Src. 2. Allot meats in national forests ma \ be made under ilu- net if founded on oeeiipanev of the laud prior to * In* establishment of the particular forest or if the Secretary of Agriculture certifies the.I tho land in an application for an al­lotment is chiefly valuable for agricultural or grazing purposes.

a)NV£Y.-.XCE OF HOMESTEAD ALLOTMENTS 5



“Sec. 3. No allotment shall be made to any person under this act until said person has made proof satisfactory to the Secretary of the Interior of substantially continuous use and occupancy of the land for a period of five years."
The Committee on Interior and Insular Affairs recommends enact­ment of If R. 1109C.

CHANGES IN EXISTING LAW
In compliance with clause 3 ci rule XIII of the Rules of the House of Representatives, changes in existing law made hv the hill, as intro­duced, are shown as follows {existing law proposed to be omitted is enclosed in block brackets, new matter is printed in italics, existing law i:i which no change ;s proposed is shown in ronui.D:

A c t  o f  M a y  17, 1906 (.3-1 S t a t .  197; 4S U .  S . C\ .357)

The Secretary of the Interior is authorized u:id empowered, in his discretion end under such rules as he may prescribe, to allot not to exceed one hundred and sixty acres of vacant, unappropriated, and 
unreserved nonminernl land in Alaska, or, subject to the provisions' of 
the Hrt of .\lo rh S, 1922 (\2 Stat. 416. 48 U. S. C. 376-877), vacant, 
unappropriated, and unreserved land in Alaska that may be valuable 
for coal. oil. or his deposits, to any Indian, Aleut or Eskimo of full or mixed blood who resides in and is a native of Alaska, and who is the head of a family, cr ii twenty-one vears of age; and the land so allotted shall be deemed the homestead of the allottee and his heirs in perpetuity, md shall inalienable und non taxable until otherwise provided by Congress .̂] : Provided. That any Indian, Aleut, or 
Eskimo mho receives an allotment under this Act, or his heirs, is au­
thorized to convey by deed, with the approval of the Secretary of the 
Interior, tin title to ihe land so allodial and such conveyance shall rest 
in the purchaser a complete title ■ the land which shall be subject to 
restrictions against alienation and taxation ovly i f  the purchaser is an 
Indian, Aleut, or Eskimo native of Alaska who Ihe Secretary determines 
is unable to manage the land without the protection of the United States 
and the conveyance provides In’- a continuance of such restrictions. Any person qualified for an allotment as aforesaid shall have the preference right to secure by allotment the nonmineral land occupied by bun not exceeding one hundred and sixty acres.

Sec. 2. Allotments in national forests may be made under this Art if 
foilnilid on occupancy of the land prior to the establishment of Ihe par­
ticular forest or if the Secretary of Agriculture certifies that the land in 
an application for an allotrnciiT is chiefly valuable for oaricultural or 
gta zing purpose

S ec. J .  Xo allotment shall bt made to any person under this - I f f 
until vuig person lias inaili proof satisfactory lo the Secretaiy of the 
Interior of substantially continuous use and occupancy of the land for a 
period uf nee years.

c
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4 N A T I V E  A L L O T M E N T S  

A N D  T O W N S I T E S

I. G e n e r a l l y

In the carlv 1900s Congress enacted the Alaska Nati' • Allotment Act ol 1906 and the Alaska 
Native Townsite Act (ANTA) (1926) * Both laws were designed to foster acquisition of title to 
land by individual Alaska Natives. The Alaska Native Allotment Act provided up to 160 acres 
of unappropriated land to Natives who svere the head of a household or rwenty-one years of 
age and could establish a prescribed period of use and occupancy for such land. The Alaska 
Native Townsite Act provided for conveyance of public lands to individuals in certain areas 
designated and surveyed as townsites.’ Both acts placed restrictions on the title conveyed so 
that lands could not be alienated or taxed until, as explained below, certain federally prescribed 
conditions were met. Although both acts were repealed in the 1970s, the 1906 Alaska Native 
Allotment Act and the 1926 .Alaska Native Townsite Act subsequently became the focus of 
many lawsuits and at least one legislative effort to clarify the land rights of Alaska Nativ es. 
Unlike ANCSA, both these statutes were primarily intended ro define individual Alaska Native 
land titles rather than group or corporate ights. They also differ from ANCSA in that they 
incorporate concepts of restricted title and federal oversight of Native land rights common to 
the administration of Native lands elsewhere in the United States. Additionally, the federal 
courts have consistently interpreted .stricted Alaska allotment and townsite lands to be subject 
to specific federal trust responsibilities. Thus, to a degree never determined prior to their 
repeal, these rwo statutes have become one focus of unique federal responsibilities to Alaska 
Natives.

The Alaska Native Allotment Act also has added substantially to the difficulty and 
uncertainty of making the land distributions required under both ANCSA and the Alaska 
Statehood Act. Many allotment applications were originally denied without hearings and 
removed from federal land records, which permitted others to select and even receive title to 
the same lands originally applied for as allotments. Lawsuits brought under the act successfully 
established due process rights of Alaska Natives to factual hearings before they could [sc denied 
allotments. This required the Interior Department to reinstate seme 1.000 allotment appi.cations 
that had been denied and closed over the years without such hearings.

If lands previously conveyed to others are now determined to be subject to valid Native 
allotment applications, the courts have also held that the federal government has a trust 
resporsibilitv to bring a lawsuit to recover the land for the allotment applicant. Besides this 
rather significant difficulty, the Interior Dcpa"tmcni was also faced with the prospect ol

I Act of May 17, 19Q6. ch 2469. 34 St ji 19’  (repealed 1971) (formerly codified at 43 I C 270 1-270-' 

(1970)).

2. Act of May 25. 1926. ch. 3’ 9. 44 Stat. 629 (repealed October 21. 19-6) (lormerlv codified at 43 L' S C  H  

’ 33-736 (19-5)).

3. F.Co h i n , H andbook  of Fed er* Indian  Law 7 45  (1 982).
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literally hundreds of hearings to adjudicate nuny allotments that were still pending. The 
whole affair became so confusing, time consuming, and inequitable that Congress passed a 
law in 1980 intended to give statutory approval to most of the some 8,000 pending allotment 
applications without further administrative adjudication or factual hearings.

The Alaska Native Townsite Act engendered additional confusion in the administration 
of ANCSA, but for other reasons. Unlike the Alaska Native Allotment Act, ANCSA did 
not specifically repeal ANTA. Subsequent legislation did so in 1976, but by then others 
(including many non-Nativcs) had laid claim to townsite lots available, under one 
interpretation of the Townsite Act, to any occupant. The problem was that under one 
interpretation of ANCSA some of these same lands might be deemed to have been withdrawn 
for ANCSA village corporations on December 18, 1971. Eventually the courts held that 
the townsite lands were not withdrawn for aNCSA corporation selection and that they 
were not available for individual occupancy after the 1976 repeal ol ANTA. The courts also 
held that the vacant townsite lands could be conveyed either to existing cities or to tribal 
councils, in the case of uni :orpor.i":d communities.

It is a bit ironic that these two -arly, previously ignored statutes, designed to afford 
individual Alaska Natives land title, should have been the focus of so much controversy due 
in part to the settlement of Alaska Native communal land claims. It is even more ironic that 
the controversy surrounds two statutes that have been repealed. Nonetheless, it is also 
significant that the federal government has been held to the responsibility of a trustee in 
the administration of lands conveyed under both statutes. In spite of their repeal, the Alaska 
Native Allotment and Townsite Acts are iikel” to remain vital indefinitely in terms of their 
influence on other Alaska land rights and contin ling federal responsibilities to Alaska Natives.
II. Allotments

A .  A l.L O T .M E N T  l ’< T i t  Ik s

. A/tuka L he and Occupancy

Early attempts to protect Alaska Native use and occupancy* give some insight into the 
motivation behind tic Alaska Native .Allotment Act. Beginning with the Treaty of Cession,’ 
Congress repeatedly protected Alaska Native possessory rights to the lands they occupied. 
A typical provision, from the 1884 Alaska Organic Act, stated in part:

|T jh c  Indians or other persons in said district shall not be disturbed in the possession of 
any lands actually in their use or occupation or now claimed by them, b u t 1 terms under 
which such persons may acquire title to such lands is reserved for future legislation by 
Congress.6

Liberal interpretations of occupancy expanded the meaning of “actual use and 
occupancy"; thus, use of trails and access to water and to river harbors were also protected. 
Judicial decisions upheld the possessory rights under these statutes while expanding the 
scope of Native title:

i. ^'grri(ntll)  C h ap te r 2. above. "A boriginal T i tle .”

5 . 2 1 5  Sta.. 53 'J, '1 2  (1 8 6 7 ;.

(> Act o t M ay 17 , 183 I, 23  S ta- 24. 2C■ For a discussion ol related llw> and  i»!m m ,scritive action inrF. C o w  .

H aNDDOok. u f  Indian  L vv (W ash ing ton , D .C .: C .P .O ., 1442; rep rin t Ness York: A M S . 19" 2 ), a t i l  I —I I - .

7 . Sff  COHKN, iHpm n .3 , at 4 1 2 . n .1 72. See .ibo 7 1 I .D . .I k .  SA'J ( l ‘X -t) .
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Ric prohibition contained in the Act of 1884 against the disturbance of the use or possession 
of any Indian or other person of any land in Alaska claimed b) them is sufficiently general and comprehensive to include tidelands as well as lands above the high water mark.'
Two -Alaska cases also stressed the need to consider the communal aspects of Native life 

in extending protection to village lands.'1 Finally, United States v. Berrigan'0 expanded the 
scope of federal responsibility to include protections against attempts to relieve Natives of 
their land by contract. More importantly, the court held the Natives of .Alaska to be wards 
of the government; thus, the United States, not the individual Indian, was the proper party 
to maintain . n action for trespass on Native land."

.As a practical matter, mere statutory recognition of Native property rights was inadequate 
to protect Native lands from encroachment. Furrhermore, the early statures offered no 
opportunity for Natives to obtain individual title to land. The Alaska Native /Allotment 
Act1 was. in part, a congressional response to this situation; it provided .Alaska Natives 
wirli an opportunity to obtain individual title to land. The purpose ot the legislation, 
expressed in a Genera! Land Office report submitted to the Senate Committee on Public 
1 ands, was to extend “to the Natives of Alaska the rights, privileges and benefits conferred 
by the public land laws upon citizens of the United States. ’ '

2. Allotment Polices Gene rally

\lrhough the I88"7 General Allotment Act and the 1906 Gaska Native Allotment 
differ substantially in purpose and procedure, it helps to understand the 1906 Alaska act to 
compare ir with the earlier act. Roth w ere tc some extent the product of reform minded 
politicians and missionaries, but each was adopted in a different historical period in response 
to different political circumstances. They diffe.-J in their effect as well. The General 
Allotment Act is usually credited with the terrib'e c ms ion of the Native American land 
hue, whereas the Alaska Native Allotment Act promised a significant increase in .Alaska 
Native land ov aership.

A basic p emise underlying the General Allotment Act was that individual ownership 
or land "-as an indispensable requirement of “civilization." Theodore Roosevelt illustrated 
rhis point ina 1901 congressional message, describing the 1887 act as “a mighty pulverizing 
engine to break up the tribal m iss whereby ‘some sixty thousand Indijns have already

4 i  Sutter, F. S3, 89  (9di C ir 19021, J[jtt o n  reconsideration  128 F 39 3  ! ' , th C ir. )'>0-O

*' lotnwH i Panfu Conti SS, Co., 2 Alaska R pis. 2 2 4 . 240  ID  Alaska I ('0 i  !. United Suits i Lynch. "  Alaska R pis

364. 5” 2 - 5 73 'D C  Alaska I9 2 ” i See alio I niteu Sute> e  Cadiou. 3 Alaska Rpis, 123 ( D C  Alaska 1003)

In  2 Alaska R pti. 4 4 2  (1903).

I I  See ahu United States u Cadzow an d  Lim ed StJtei t h n ih . tupm n . 'l.  accord Hamicn i Uiclrle. 0 F.3J I ' i ~  (’)th

C ir I W i

• ; V r  supra n. I Form er!) codified  a: 43  L '.S .C  V  2 70  I - 2 —0-3 119 “"0>. repealed w ith savings clause u n d e r d ie  

Alaska N a u s r  C la im s Se ttlem en t A c:. P u b  L. N o  ’’2 2l)3. <) IS, •»3 Star 7 hJ I i ) L' S .C .A . i  l ( i l ' )

! '  3 D o c . N o . 101. 30 th  G m g  I n  Sew. (I 'H )0)

Io  Act o t February 8. 1SS". 24  Stat 38.4 (23  17 S .C .A  3 4 8 -3 4 ’)). also cailcd the D aw es Act .m et its ch ief

sponsor. See also Act o l June  25 . 1910. 20  S a t .  85 3  (23 13.S .C.A. 'j  330) am en d in g  (he G eneral A llo tm en t Act

as it relates to a llo tm en ts  on  th e  pub lic  do m ain .

13 Alumnem o f  Land to ALnka Xatives. 7 |  I D  3 4 0 . 3 4 '  t \ l  3t>62 Scptem lier 21 I9 ii4 ) (c iting  a n  18“ 6  rcp o ir 

Irom  th e  C om m issione r o f  Ind ian  Affairs). F. C o H E S  F (v n stv > K  o r  F e d e ra l In d ia n  L aa  12 7 -1 3 8  (1 *>82 ed ) 

(d iscussing ihe  h istory  o f  federal a lin tm em  policies). See also F.P. P r u c h a ,  1 HF G re a t F v lH t R vol. II. 0 5 9 -6 8 6  

(1984). ALo F.P. P r l c i i a  ( e l  1 D o c s  r u t  I V u .  v.v,*ia P o m  . 7 7 - 8 0 ( 1 9 9 0 )
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become citizens of the United States."1'’ Demands of westward-moving settlers and railroads 
for Native reservation lands were more pragmatic concerns.1 These factors were summarized 
in a 1934 report of the House Committee on Indian Affairs:

In conclusion, let it be said that allotment was first of all a method of destroying the 
reservation and opening up Indian lands; it was secondly a method of bringing security and civilization to the Indian. Philanthropists and landscekcrs alike agreed on the first 
purpose, while the philanthropists were alone in espousing the second. Considering the
power o f those landsceking interests and their support by the friends of the Indian, one 
finds inescapable the conclusion that the allotment system was established as a humane 
and progressive method of making way for "westward movement."1*
From these philosophies and realities, a law of land distribution developed having little 

relation to traditional Indian communal land ownership. The General Allotment Act, as 
subsequently amended: (1) granted tracts of 40 acres (irrigated), 80 acres (agriculture), or 
160 acres (grazing) to individual Natives; (2) made the grants from reservation lands or 
from the public domain if the allottee did not reside on a reservation; (3) provided that the 
U.S. rerain title to the allotted lands (prohibiting alienation or encumbrance) until an 
initial trust period expired; and (4) granted citizenship to those Indians who either voluntarily 
lived apart from the tribe (adopting the habits of “civilized’ life) or who occupied their 
allotment on the date the trust period expired."

The consequences of the 1887 act were disastrous. According to former BIA chief 
counsel, Theodore FI. Haas, rhe acreage granted was usually insufficient for an economic 
unit, and fractionalization, due to intestate division alter the allottee's death, added to the 
difficulty.'' As predicted by Senator Flenry M. Teller, a former Secretary ol the Interior 
(1882-1883) and an outspoken critic of the act, most allottees soon lost their land at 
bargain prices.'1 In less than fifty years, some 90 million acres, or two-thirds of the Indian 
land base of 1887, and generally the most productive, was lost; approximately '’O.OOO 
Indians were left landless. ’-

From its inception, the most frequently mentioned source of Indian objection to the 
General Allotment Act was the disastrous effect individual ownership of land had on tribal

16. 35  C o m ., R tc .  p i. 1, l,0  (57 th  C ong . 1st S ty .,  1901). LI* I’rci ha. i p . Amer;ca n ! /!n i . the A,mfki, an K p ia v  

W r'.iin c s  by ih e  “Friends  of r u t  Indian" 1 8 8 0 -1 9 0 0  (1 9 7 3 ). locusts  on  the  u ltim a te  goal o t ihc a llo tm en t 
p o lity  as to ta l assim ila tion  o f  Indians:

T h e  a im  was to  d o  away w ith  tribalism , w ith  co m m u n a l ow nersh ip  o f  land , w ith c o n ce n tra tio n  o f  

Ind ians  on  reservations, w ith  d ie scgtcgation ol Indians from  association w ith  good  w h ile  citizens, w ith  
In d ia n  cultural pa tte rn s, w ith  N ative  languages, w ith  Indian  religious rites an d  p rac tices— in sh o rt, 

w ith  in v th in g  th a t deviated from  the  no rm s o l c iv ilization os p racticed  and  p roc la im ed  bv the  w h ite  
refo rm ers them es (Id. at 7-H ) 

r .  D  S .O tis , F h f  Dawes A c t a n d  i h f  A i u w w s t  ov K d u n  Lvmiv 83  (1973).

18. H earing  o il H .R . R ep “ 902  b efo re  th e  H ouse C o m m itte e  o n  Indian A ltairs ’ 3rd C o n g . 2 d . Scss. 1934). at

4 3 9 -4 4 0 , cited  in " I  I D  M 0, 34 8  (I9 6 u )

19. 25 U .S .C .A . <>§ 331 etieq.

20. H aas. “T h e  Legal A spects o f  In d ian  AlTairs from  1887 1 9 3","  A n n u s ,  M ay 1957, at 1 2 -2 2 . Alio F. I! P r '. i  ha, 

T h e  Great F a th e r  vol. II. 873 ( 1984). T h e  p roblem  o f fractional heirsh ip  stil! plagues a llo rm en t ad m in is tra tio n  

everyw here, in c lu d f Alaska. For m ore o n  fractional heirsh ip  and  N ative  p ro b a te  issues, o r  s ec tion  IV.D.

21. Id. a t 16

22. D ep i. Interior. Report o f  the Commtutoner oj Indian A jfirs  (1933) Some 60 m illion o l ihese acres vvcrcd' nosed ol

as “surplus lands" nor needed for a llo tm ents  on particu lar reservations. Set general!) C o ilfN . tupru n .6 , a t 138.
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government, unit)-, and culture. The I88-1 appeal of the Indian-organized International 
Council of Indian Territory is typical:

Like other people, the Indian needs at least the germ of political identity, some governmental organization of his own. however crude, to which his pride and manhood mav cling and 
claim allegiance, in order to make true progress in the affairs ol life. This peculiarity in the 
Indian character is elsewhere called patriotism, and the wise and patient fashioning and 
guidance of which alone will successfully solve the question of civilization. I’reciude him 
from this and he has little else to live for. The law to which objection is urged docs this bv enabling any member of a tribe to become a member ol some other body politic by electing 
and taking to himself a quantity i f land which at the present time is the common property of 
all.-’
This objection continues to echo today. The individual ownership design of the Alaska 

Native Allotment and Townsite Acts is the source ot great difficult)- w hen traditional tribal 
property is at issue. Federal laws governing probate and land use can lead to results inuppositc 
to traditional laws for communal property.-''

J. Alaskj Allotment Poluy

VChcn Congress did extend the allotment philosophy to Alaska, factors influencing the 
General Allotment Act were found generally inapplicable. According to one Interior 
Department Solicitor, the relatively few- white settlers in carlv Alaska did not compete with 
traditional Native land use.: Freedom from settlement pressure allowed Alaska Natives to 
continue their traditional land uses free from the restrictions of allotment laws.' 
Furthermore, in the early years between 1867 and about 1900, h was repeatedly held (without 
much explanation) that .Alaska Natives did not bear the same relation to the federal 
government as did other Native Americans. Thus, it appeared that allotment laws applicablc 
10 other Native Americans were inapplicable to Alaska Natives/11

23  C ite d  in  D .S  O  rIS. tupra r. 1" . i t  9 4 -9 5 .  T h e  m in o r ity  o p in io n  on  th e  1 887  act a lto  focused  o n  th is  p o in t T he 
o p p o s itio n  was based  u p o n  the e x p e t 't r e n u l  n a tu re  of ih e  as n d  ’he obvious conflict betw een  co m m un .il 
o w nersh ip  and  a schem e for c iv ilization based u f on  in d iv id u a l p io p c itv

VC’e are free to  adm it that the I n o  civilizations so ditfcr-n t th roughou t, cannot well coexist, n t llm tfi'h  tupc’hci 
O n e  m ust, in tim e give w^v to the other, and  the weak m ust in the  end be supplanted bv the strong But it 
canno t be violently w renched out o l place and cast aside N ations cannot be m ade lo J ian g e  rheir habits and 

m ethods and  ’nodes o f  though: in a day. To b u n g  ttic Indian ’o  look at th in g ' tri m ou t s tandpoint, is a w ork 

requiring rim e, patience and  die skill as vseil a> d ie benign vpirn o t Christian statesm anship

Set aha L Meriam. T h e  Pw 'R lfv t of Indian A oviiM sntA H v'. I 1928): and  O r,s . tupra n T .  at 1 2 4 -1 5 3 . 
d iscussing  the  negative etiects o l the a llo tm en t process H  R. R i N o  15."6 4 6 th  C o n g  2d Sess 10 |1 8 “9 -  

IS80)

24. See In Re S ta te  o f  Walter Houard. Dettated Thngil of Sitka Tribe 32 1 BIA h i (Februatv 6 . 1998) (challenp.c to 

federal p roba te  decision  d e te rm in in g  heirs to  T Iingit clan house  in co n tra d ic tio n  lo tribal lavv. d ecided  o p  otn.-r 
g rounds). See aho section  1V.D.. below

23. 71 I D ., tupra n . I 3 .  a t 348 . T h e  Solicitor is ihc chic! legal counsel to r  the  Interior D ep artm en t

26 U  c itin g  a 1903 repo rt on  Alaska bv I NX' W itte n , d iscussed  in tevt accom panying  n .29

2 7 . See Lean no Landi within Reitrvatiom Created for the Benefit o f  the Nan vet o f  Ala,ha. 49  L D  '9 2 .  3')., (M as- ;>l

1923)- for exam ples

2S But see Nagle i. United States. 191 F 141 (9 th  C ir  1 9111 (h o ld in g  th a t the I 8 8 '  G eneral A llo tm en t A cr d id
apply to .Alaska for purposes o f d e te rm in in g  In d ian  citizenship) T h e  co u rt reasoned th a i article 111 of th e  18 6 “

Treaty o f  Purchase m ade federal Ind ian  law s applicable  to  Alaska N atives and that the A ct o f  M atch  3, 18~ I (16

Stat. 344 . 366 ). p ro h ib itin g  fu tu re  Ind ian  treaties, in s titu ted  a p o l io  o f  dealing w ith Ind ians by s ta tu te  ra the ;
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The several reports and studies before Congress in 1906 give a fairly detailed and 
accurate account of the varied conditions of the Alaska Natives. The Department of the 
Interior received reports in 1903”  from J. W. Witten, a law clerk a ting as special inspector, 
and from Brigadier General Frederick Funston, documenting Alaska Native afflictions. 
The next year the Senate Committee on Territories conducted extensive hearings in Alaska 
to compile data for future legislation. I he committee noted the “demoralizing influence" 
of white men, particularly goid seekers.30 At the request of President Theodore Roosevelt, 
retired navy Lieutenant G. T. Emmons submitted his “Report on the Condition and Needs 
of the Natives of Alaska" to the Senate it* 19()5.': Congress also received a report from the 
1 leneral Land Office” which relied on the previously cited material and proposed a bill to 
grant individual title to ;he Natives.

The Land Office report reaffirmed the predominant theme behind the allotment policv 
(i.e., the necessity of breaking down Indian sociai structures, culture, and religion to create 
a property-owning citizen):

The laws enacted to empower American Indians to acquire lands from the Government for his 
individual use have proven, perhaps, the wisest and most effectual means of disrupting tribal 
relations and bringing them into a civilized condition; and it is not seen why the giving of 
similar rights to the Natives of Alaska would not have much (the Same) or greater ben-ficial 
effect, since they are by nature a more energetic, industrious and frugal people than the American Indians, (emphasis added)"
Emmons, on the other hand, emphasizes the importance of granting property rights 

purely as a matter of equity to give Alaska Natives:
ihe right to acquire, hold, and dispose of all real and pctsonal property upon the same terms arid conditions as is given to other inhabitants. Discrimination is neither reasonable 
nor calculated to encourage them in self improvement. 1
The 1887 act, when granting lands to individuals, affirmed the belief that farming was 

the best way to “civilize” Indians. Given the Njtise American heritage of communal land 
use and subsistence hunting and fish’.ig, it now seems incredible to think that Indians 
would willingly adapt to such a drastic transformation. Nevertheless, it is interesting to 
note that the House Committee on Pt lie Lands believed agriculture could also play a role 
in Alaska's Allotment Act:

than  treaty. O n  that hash, the  court concluded  that the 1887 A llotm e n t Act was a federal Indian law  applicable to 
Alaska Natives. Accord In re Minooh. 2 Alaska Ruts. -0 0  I f )  C  Alaska 100-1) Cnnrnt, in fie fnrprjmration o f blames 
Million, 3 Alaska Rpis. 588  ( P  C . Alaska I l,0S). See also Pen,e v. kleppr. '2 9  h 2d  I .S'S. IK ) (Oth < ar 1070) (n o tin g  
th it w hen C ongress passed the 1000 Alaska N ative A llotm ent Act, th e re  was d o u b t th a t th e  13 8 7  A llo tm en t Act 

applied to Alaska, because carls cases had held that ,Alaska N atives were not w ith in  the  d c lin iu n n  o t " In d ian ' a ' 
used in the 1887 act), heme holds that " In d ia n ’ m eans 'the aborigines of America" and  that .Alaska Natives arc 

therefore included undci a s tatu te  g ran tin g  feder d / ir is d u iiu i i  user N a tn e  a llo tm ent c la im ,.

I he  logical conclu sion  to he d raw n  from  these  cases is th a t, p rio r to  101 I lower c o u r t  cases im plied  there 

was a d ifference betw een  the  status cd Alaska Natives and lowet fo rty -e igh t Narivcs A fte r the  Nagle d ecision , 
their s tatus in m an y  tcspccts was held to  be similar. I'ence is a m o te  recen t d e te rm in a tio n  o f  the ir sim iiai s tatus

20. Kep p f the Secretary of In terio r ( 1003). at i t 'O - J " ') .

30. S. R sr. N o . 2 8 2 , 5 8 th  C o n g . 2d. Sees. (1004)

3 1 . S D o c .  N o . IOC, 58 tli C o n g . 3 rd . Sess. 11905).

32 . See S. IX> N o  101, tupra n . I A

3 3 . Id. at (>.

34 S. Doc. No. 106, supm n .31
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It will be obscrvcJ that the lands to be allotted undct ihc provisions or" this bill are to be 
nonmmeral in character, which necessarily implies that thev are to be agricultural lands.“

Obviously, the House authors had no firsthand knowledge of Vl i ka geography, It is 
fortunate, therefore, that the Senate took the lead in adapting Na, „ allotment policy to 
Alaska Native cultures.

The courts have held that the purpose of the Alaska Native Allotment Act was to permit 
Natives to perfect legal title to the lands they used and occupied.' It w as obvious to Congress 
that unless the Natives lud legal title, miners, settlers, and other non-Natives could trespass, 
even expropriate. Native lands with impunity by purporting to perfect independent title 
under other federal laws '" Given their unfamiliariry with legal f >ccduresand he distance ol 
most Native lands from a court, it was predictable that Natives could not retain land holdings 
through the slender thread of protection offered by aboriginal possessory rights.

The Alaska Native Allotment Act’s legislative history also confirms that Congress believed 
that traditional reservation policies did not suit the scr inomadic lifestyles practiced bv ihe 
majOiity of AJaskas Natives and that contact with encroaching white settlements brought 
grief to Natives through disease, liquor, and unfair game laws. '" Both Emmons and Witten 
stressed the diversity of Native cultures, " and the Interior Department Solicitor has held 
that Congress recognired a need for flcxibilirv in administering allotments to various groups 
and chose the Secretary of the Interior to mitigate the harshness of anv rigid legislative 
plan.’0 The Interior Secretary s Alaska allotment authority wms exercised bv rwo bureaus, 
the Bureau of Land Management (BLM) and the Bureau of Indian Affairs (BIA). whose 
roles in the administration ot Alaska allotments are examined below.

4. Guardianship

Many of the reports Congress had before it in 1906 also suggested that ihe government 
should assume a comprehensive supervisory role over the social welfare ot Alaska's N.it;\c 
population. Witten's report noted the spread ol epidemics and a corresponding lack of hospital 
care, the ravages ot alcohol, poor diets and starvation, as well as inequitable fish and game 
laws. He recommended legislation to establish government guidance over Natives.' The Vnare 
investigating committee concurred when ad\ isirg that responsibility for Native welfare should 
be assumed by government agents.'• 1 lie Witten report on Alaska conditions discussed the 
American Fur Companvs perpetuation ol a paternal svstcm ot employing Native hunters and 
fishermen and looking after rheir welfare—which also kept them thoroughly dependent.*'

33. H  R. R /r .  N o  3 2 9 5 . *»0ih Cong . 1st Sess. 1 1906)

30. Untied States u AtLtntu RuhfteU  . .  43 5  F Supp. 1009. 101 s t D  Alaska d .A A l  F.2d 1 1 52 |9 f h (  it
1980), cert ,Un 44 9  U  S 888 (1 9 8 0 '

37 . S D o c  N o .  101. supra n 13; H  R R r N o  3 2 9 5 . m p.j n 33

38 VX-rten. <upr,t n .2 9 . at 279; S. D in .  N o . I Of*, <upra a . 31. as S [ to ;  N o  10 1. \upv  n . l  "> J l 8 . l 3 l . I M

39 S D m  N o . 106. tupra n .3 l ,  a t 2

T h e  N jtiv e  peo p l, f  A laska c o m p o s in g  foul e thn ic  s io ik s  living cinder < ancd  cond itions i.t c o u r .m . i l i r u i c .  

pursu its , and  food s u p p h . dilTcr essentially  ’rom  one ano ther. and  consequently  d em and  som ew hat ddferenc 
irea im en t a cco td in g  io  ih o r  several r.ccds

40 71 I D  . supra n 13. ai 334

• il.  VCitten, tupra n .29 . ai 5 -l(>

42. S. K ir  N o . 2 8 2 . supra n .3 0 , at 28 (1904)

43. N  29 . iiipnt ai 5.
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Eskimos were in want of schools, hospitals, rigid enforcement of liquor laws, and realistic 
game laws but particularly needed “a system of careful supervision, instruction and advice 
to lead them toward self-support.”44 In Re Sah QuaA4’ held the Natives were "practically in 
a state of pupilage...similar to tha' ward to a guardian,'’ and the 1906 General Land 
Office Report said it was the “plain u. y which our government owes to them as guardian” 
to aid Natives in every possible manner to develop.46 These official declarations tend to 
establish that the origins of the U.S. government’s Alaska Native policy were distinct from 
the land-related trust responsibilities subsequently embodied in the 1906 Alaska Native 
Allotment Act The history leading up to the enactment of the act tends to confirm that b y  

the beginning of the twentieth century the federal govcrnrnc.it equated the status of Alaska 
Natives with that of Native Americans generally.

B. Substantive Provisions of the Alaska Native Allotment Act
The operative section of the 1906 act states:

The Secretary of the Interior is hereby authorized and empowered, in his discretion and 
under such rules as he t ay prescribe, to allot not to exceed one hundred and sixty acres ol 
nonmineral land in the district of Alaska to any Indian or Eskimo of full or mixed blcod who 
resides in and is a Native of said district, and who is head of a family or twenty-one years of 
age, and the land so allotted shall be deemed the homestead of the allottee and his heirs in perpetuity, and shall be inalienable and nantaxable until otherwise provided by Congress Any 
person qualified for an allotment as aforesaid shall have the preference right to secure by 
allotment the nonmineral land occupied bv him not exceeding 160 acres, (emphasis added)4
Compared with the General Allotment Act, the 1906 Alaska Native Allotment Act 

makes qualification appear simple. To obtain a preference right to a maximum of 160 acre. 
of nonmineral land, the applicant had only to: (1) reside in Alaska 2) be an Alaska Native. 
(3) be twenty-one or head of a family, and (4) meet whatever incidental requirements the 
Secretary might lawfully prescribe. Upon Department of the Interior approval, the applicant 
and his heirs received a perpetual homestead; however, the land could not be alienated or 
taxed until otherwise provided by Congress.

Then, in a multifaceted 1956 amendment, Congress did authorize the conveyance of 
allotments by deed, vesting comp 'etc title in the purchaser, upon approval of the Secretary.''' 
Other important changes included the right to select lands valuable for coal, oil, and gas, provided 
mineral interests were reserved to the United States.4" Aleuts were explicitly recognized and 
granted the opportunity to apply for allotments in common with Indians and Eskimos. '1

44 h i  at 8 and  T!

•15. 31 le d .  3 2 7 , 3 2 9 (1 8 8 6 )

•16. S. D o c . N o . 101. tupra n. 1 3. at 6

•i7. A c t o f  M ay  17, 1906. 34 S tat. 197 .

iS. Act o f  A ugust 2, 1956. 20  S tat. ‘>54, 43  U .S .C . 5 2 7 0  I ( I 9 ” 0 ). A lthough  the 19 5 6  am e n d m en ts  p e rm itte d  the 

N ative  a llo ttee  to  convey th e  land  in fee s im ple  (even to  an o th e r N ative), ir did n o t p e rm it the  o rig inal N ative  

allottee to  o b ta in  a lee sim ple  ‘p a ten t"  to  ih c  land

49. Id. E quity  dem an d ed  ex tension  o l th is righ t to  a llo tm en ts  bceause it was pr, ioiisIv g ran ted  to  hom esteads by 

th e  Act o f  M arch  8, 1922. 43  U .S .C . § 2 7 0 - 1 1 ( I 9 ’ 5).

50. In  an u n p ub lished  decision , th e  d is tric t co u rt for A laska held th . t  the 1956  am en d m en t recogn iz ing  A leuts did  
n o t b roaden the  class o f  N atives eligible u n d e r the 1906 act, b u t was ra th e r i c larification “W h ile  it is pus T ie  

to  d istingu ish  people w ho  are E sk im o, A leut and In d ia n , ihe  C o u r t is convinced tha t C ongress d id  n o t in ten d
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The apparent codification of existing dcpaitmcntal regulations prosided the final 
changes. First, lands in a national forest could he allotted if founded on occupancv predating 
establishment of the forest or if the national forest land was valuable for agriculture or 
gr.zing purposes.'1 Second, the 1956 amendments legislatively ratified a 1935 administrative 
rule requiring five years' use and occupancy'- before an application could be granted.

Section 18(a) of ANCSA repealed the Alaska Natisc Allotment Act. but with a savings 
clause preserving any allotment application that was “pending before the Department of 
the Interior" on December 18. 19"M, ANCSA's effective date. By that time over 10.000 
applications had been filed covering nearly 16,000 separate parcels ol land and covering 
nearly 1.5 million acres of land.'1 Accurately calculating the total number has been 
complicated by continuing legal controversies.

I here is also no guarantee that all those who had pending allotment applications will 
be awarded land. Interior Department policies in the carlv 1970s disfavored awarding 
allotments where the exicnt of a Native's use and occupancy could not be established bv 
clear, physical evidence. Since traditional Native land uses (hunting, fishing, and gathering) 
did not leave much evidence, the effect of the policy was to eliminate or sharplv reduce the 
size ol many allotments.” The Interior Department also adopted several restrictive legal 
interpretations that purported to limit allotment entitlement on a varierv of grounds. All of 
these obstacles to obtaining an allotment were initially supported bv a broad view within 
the Department of the Secrctan s discretion to grant (or deny) an allotment application,

The restrictive use and occupancv requirements eventually gave way to more liberal 
views as did many of the legal interpretations; moreover, the Secretary's discretion was 
sharply limited by the courts. Nevertheless, the prospect of adjudicating the entitlement of 
some 10.000 Natives to allotments promised to keep Native (and other) land rights in 
limbo lor decades. Then in l l>80 Congress, with some exceptions, granted wholesale 
legislative approval to most ol the pending allotment applications. This was intended to 
ckminatc Tic bureaucratic necessity ol individually adjud' 'ing most ot the allotments, 
but, as was arguably permitted under the law, the state of Alaska initially protested approval 
of some 6.000 or these applications To make matters worse, there was also renewed debate 
about what constituted a pending application. These event; are examined more fully below.

(o d o  so . and anv am e n d m en t to the .Ua<ka N auve A llo tm ent ,V i m  I ‘I s o  iu ad d  ihe  te rm  Aleut was a clarification 
n l e x i t in g  law and  run a change  in ex isting  law Hem o* i ’autku Sl.'lfenjlr e. L'ntirJ Staler, C ast N o  .495 -0439  
C V  i j k s )  (D  C  Alaska i " 9 ' ) .

s i  Form erly codilied  ai i 3  L’ 5 C' <; ’ ' f t  2 i I ' I 'i v

52 F o im ci.v  codified at i i  I ' S C  ) 2~ft 3 • 19“ 0I See 33 1.1) .’ 32 233 | |9 .3 i) ,  tee aim 43  C F.f\ yi>“ 1 3 |9 * 4
ed ), 4 3 C .r  K % 2M>! .2 1 !9 “ 6  ed > D tuu \rd tn tla 'ka  i .1/Mr ui. 5 8 7  1 2d ‘'9 6 .9 9 8  (9 th  C it. SO",Si an d  jo ie /a i

i I nnrtl Statet. 6 9 8  F. 2d  987 . (9 th  C o  l ‘'8 3 i ,  c m  dm  him  V > 810  (198  3)

53 le lep h o n c  in terv iew  w ith  C o n n ie  Van H o rn . A llo tm ent C o o rd in a to r. B1 M  Alaska State O ffice (N ovem bet 6 . 
20011. T he  actual n u m b er n l ap p lica tio n s  is 10 .146. coveting  14 9 78 separate  parcels As o f  2001 . 8 9 '.1 :5 3  

acres had been conveved, 2 5 6 .6 6 2  ic te s  had been  teicctcd  o t ich o q u ish ed . and  2t' c .3 ’ 2 acres « e re  p en d in g  

d e te rm in a tio n  o f  en titlem en t

e 4 Sc, frank St Clair. 52 L .P  5 9 “ i t  9  2n ' (m e  o f  lan d  for fish ing  .u fti-ien t oscupancy  to  qua.br. for in a llo tm en t) 

Compare uitF Frank St Ciair, 53 I ..D  |9 'l  11930/ (am o u n t o f land  a .tu a lly  used lo r lis lung  held to  teduce 
a llo tm ent from  160 to  9 36 acres!
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C. Changing Aiaska Allotment Policies
I. Introduction

The Alaska Native Allotment Act was primarily intended to afford individual Alaska Natives 
the opportunity to perfect legal title to the lands they used and occupied.’ However, the 
act was not self-executing; rather it required people who were unfamiliar with bureaucratic 
procedures and technical legal requirements to file a written application with an often 
distant government office, and to establish their use and occupancy by legally sufficient 
proofs in a language not their own. Moreover, the government agencies responsible for 
implementing the act took an initially passive rolê  and, in the years immediately preceding 
the act’s repeal, often interpreted their responsibility as requiring a rigorous testing of each 
application’s legal and factual sufficiency.' The act’s implementation became further confused 
in the 1960s and 1970s by shifting administrative interpretations of the legal and factual 
criteria by which allotment applications were to be judged. Later judicial determinations 
held that some ot these criteria were erroneous and an abuse of agency discretion.

The Alaska Native Allotment Act has spawned at least eight often very technical legal 
issues consideied below, only some of which have been judicially laid to rest. Those that 
remain lie like little boobv rraps beneath the ground of federal land policy in Alaska. The 
factual question of what constitutes “use and occupancy” sufficient to qualify for an allotment 
under the Interior Department’s regulations’* has been another area of fertile debate. Until 
judicially reversed as an abuse of due process, the Interior Department took the view that it 
had nearly unfettered discretion to determine these factual issues. The Interior Department 
abandoned many of the more restrictive policies either voluntarily or under judicial decree, 
but the policy shifts left uncertainty in their wake, because allotments rejected under earlier 
regimes (and removed from the records) had o be reinstated.

The situation has perhaps become less confused since the 1980 passage of the Alaska 
National Interest Lands Conservation Act (ANILCA).'” Section 905' of that act eliminated 
ail the legal and factual criteria for the approval of many allotments pending before the 
Department of the Interior "on or before” December 18. 1971. However, after the passage 
of ANILCA it was still not initially clear which allotments were excepted from its provisions 
and the extent to which allotments rejected before December 18, 1971, might still be 
considered to have been pending “on or before” that date. These legal, factual, due process, 
and ANILCA issues are discussed more fully below.

SS United iit.ifei r Athtntii Richfield (.0., nr/m i n .JO , a t | ! ) |S .  See aim s  Rfp. N o .4 9 5 , 9 2 d  C o n g ., 1st S c s s .jrO I  U?7J).
'Ai 'U n til .shortly b efore  th e  passage o f the  Alaska N ative C laim s S e ttlem ent A t:, rti.a l Alaska Native* w c te g e n c e t '1 

im atv jrc  o f th c  availability o t allo tm ents. A longstand ing  failure to  im p lem en t th e  1906 a c t, eu h u ra l am i language 

barriers, a n d  th e  iso la tions ot m ost Alaska villages resulted  in a loss applicant, rate u n til th e  late I % 0 s . ' 

Olympic v, United Shut t, 6 1 5  R Supp. 9 9 0  9 9 4  (D  C  \laska  1995). In th e  first fifty years fo llow ing passage ol 
th e  1900 act, o n ly  151 N atives in th e  w hole ot Alaska had app lied  for N ative a llo tm en ts  an d  onlv AX had 

received land. Bureau of Indian Affairs 19 5 6 - 19 9 3  Anni ai Caseloads Report, St smsiary uf Naiht Aj i ufmi-.v; 
N um bers  (Ju n e au , 1994).

S '  Burrt. United Suits, u n p ub lished  Slip O p . N o , A 76-1 f>0 C ivil (D . Alaska J i n o r s  IX, 19801, at S -(,

58 4.3 C  F.R. M tbpart 3561

59. Pub. L. N o. 96-4X 7 , 94 S tat. 2 3 " I (D ecem b er 2, 1980).
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a. Preference Pint,’

Il is well established that the Alaska Native Allotment Act entitles .Alaska Natives u 
“preference right" to an allotmc : b.sed on their use and occupancy of land.'" In pi«."ri I 
terms this means that it an Alaska Native occupies a tract of land, he or she has a preferred 
right to file for title to the land under the Alaska Native .Allotment Act. A third p rrv who 
files for the land while the Native still occupies it can obtain no rights to the land. Howes er. 
it has been administratively determined in cases insolving competing claims to the same 
land that in order for the Native claimant to maintain the preference right prior to filing an 
allotmer application, there must be either sufficient physical evidence of the Native's 
occupancy to put a third parrs' on notice""’ or “open and notorious use" at the time of 3 
conflicting gosernment r:ght-of way grant."' .Alternatively, the Native can establish and 
maintain the preference right in the absence of physical evidence of occupancy or open and 
notorious use by filing an allotment application."*

b. Ancestral Use

Among other things, the 1956 amendments to the Alaska Native Allotment Act permitted 
Nnivcs to acquire lands in national forests il the application lor the allotment was founded 
on occupancy of the land p/or to the establishment of the particular forest.' It was not 
clear from the language whether “founded on occupancy" meant founded on the appluant's 
personal occupancy ot founded on prior Native occupancy generally. The Tongass National 
Forest in southeast Alaska ssas the principal forest affected by this amendment. It had been 
established in a series of withdrawals in the carlv twentieth centurs. Obviously, if the 19 Vi 
amendments svere construed to apply only to personal occupancy begun before th* arls 
twentieth centurv, precious tesv Alaska Natives svould be alive in 1956 to claim the benefit 
of these later amendments.

The gosernment, svith some earlier unreported exceptions, interpreted this prostsion 
to require the applicant's personal occupancy prior to the establishment ot the forest. In 
19"?, a Native named Albert Shields. Sr., fled a lawsuit on behalf of himself and 
approximately 200 other applicants, claiming he and the others svere entitled to allotments 
in the Tongass and Chugach National Forests bMcause rhoir ancestors had occupied the

2. Legal Issues

61. E.g. Aguilar o Untied State, (Agutlar U). 4"'4 F. Supp. 8 * 0  i f '  A laska I9 " 9 I 'p reference  righ t hcid sufTiucm  to

require federal governm ent to  recover land  lor N ative  app lican t if  e rro n eo u sly  conveyed to s ra te )  Seealu i Yaltutai
& Southern Ratluay e Senn it Harry. Hetr of St■:uek Inn. 18 L .D  3 u 2 . 164 1 1 ‘>2! , Frank St ( lair, 52  L .D  V 1", 

898  (1929)

62 United Suies i. Flynn, 83  IBLA 298. 2 3 " - 2  58, 88  I .D  ' “ 3. .W - 3 < ) i ) 't 9 « l  i Accord United Sratei-c tOBSAcre 
o f  Land, 73  F, S u p p  8 4 1 , 8 I t (D  Alaska 19-tS). R cgaid ine  tcqu irem enrs .0  phvsical occupancy, tee dim i \ , : t d  
Sitilei i. Alaika, 201 F. Supp. "’9 6  ID  Alaska 1962); Aim e Cleogeuh. 28 L .D  i2~ 118991; A S Widlmgh. I < L p  

120 (1891); Herbert H  Hdlchei 6*  l.L1 -110. a  I (M 196111 P tscu  ;scd a) .n in  .Mary Olympic (O il R cio n std e ra 'to n ) . 

6 5  IBLA 26  ai 3 0 -3 1  (June 2 2 . 19821.

63 Golden Valley Electric A nn  (O n  R econside ia tion ). 98  IBLA 201 . 20"’ ( \W *y, Alaska ;• Babbm (Albeit Allotment), 
38  F 3 d  1068 (9 th  C ir. 19941; Altnlej : Babbitt (Fc.te’ Allotment',, u"7 F.3 d  8 6 4 . r>rh Cir. 1995)

64. United Statei v. Flynn, 53  IBLA nr/mr, n .62  a t 2 3 7-2 3 8 ;  Ada,tea it 13.10 A n n  of Land. Bl*, F. Supp  1315. 1319
(D . Alaska 1 9 8 ') .  ajf'd tub r.orn. Etalook i, Exxon Pipeline Co., 831 F.2d 1 h 0  '9 th  Cir. 1987) How ever, u is 

arguable w hether th e  same requirem ents n t evidence o f  physical occupancy  w ould appiv w h ere  the c n m p e n n r  

claim  ( e g . a state I d selection) was no t in itia ted  ir. itlt.tnce  on m e  absence ol such evidence. Seegennai.\AgiuL> 
H tupra n .61 . at 8 4 3 -8 4 5 . discussing N ative preference rights in th e  context o l siate land selections

65. Form erly  codified  a t 43  L '.S .C . § 2 70 -2  (1970).
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las > for which they had applied prior to the establishment of the forests. The courts 
rejected these claims end instead adopted the government's interpretation of the statute.66

Ancestral use also became an issue in a >982 case involving allotments located within 
the boundaries of federal wildlife refuges (another form of federal land withdrawal). Although 
no question of statutoiy interpretation is involved here under the turns of the Allotment 
Act and its implementing regulations, Natives may obtain title only to land that was “vacant, 
unappropriated and unreserved" at the time Native occupancy commenced.67 In many 
cases, the federal withdrawals that removed the lands from the vacant, unappropriated, and 
unreserved category go back a great number of years. Since Natives did not begin applying 
for allotments in significant numbers until the 1960s, it can be inferred that in many cases 
the personal occupancy of the applicant did not commence until after the lands were 
withdrawn for some federal purpose. In these eases, ancestral use and occupancy may be 
the only basis on which the necessary Native occupancy could be established. Even though 
the Natives raised new arguments and presented different facts, this 1982 ease was decided 
against the Natives on similar grounds ar, was the Shields lawsuit.''*

c. Five-Year Prior Rule

The regulations implementing the 1906 Alaska Native Allotment Act and later the 1956 
amendments to it required the allotment applicant to “make satisfactory proof of substantially 
continuous use and occuparcy of the land for a period cffsve years."0'7 For many years the 
Department of the Interior interpreted this requirement to mean that the five years of use 
and occupancy had to be completed while the land was also "vacant, unappropriated and 
unreserved.” In other words, if a Native commenced occupancy of a tract of land in 1900. 
but the land was withdrawn for some other federal purpose in 1904, the Native allotment 
would be denied because the required use and occupancy hail not been completed five 
years prior to the la'cr withdrawal. Natives brought a lawsuit challenging this interpretation, 
but before the lawsuit could be decided, the Secretary ot the Interior reversed .he rule.76 
Allotments that had been rejected on the basis of the old rule were subsequently reinstateo 
on the Interior Department records. 1

d. Statutory Life

If an allotment applicant failed to make the necessary prooi ot five years occupancy within 
six years after the date of the allotment application, the Intenoi Department would routinely 
close the file and reject the allotment. Before doing so. the Department would send the 
applicant a letter requesting his or her proof of occupancy, but in the absence of a response 
the file would be closed. The interior Departmenr considers the six-year requirement to 
prove use and occupancy to be the "statutory life” of an allotment application. !n other
66 . Shields v United States, supra a .52

67 . Form erly  codified  at 43  U .S .C . 5 270-1  (1970). See also A 3 C .F .R . % 2 5 6 1 .0 -3  (1996 ).

68 . Akootchook v. Wale, S lip O p . N o. F -82 -4  Civi! (D . Alaska August 5. 19 8 3 ). o n  Akootchook v. Ur .ted States 
Department o f  Interior, 7 4 7  F.2d 1316 (9tli O t .  1984). cert den. 471 U.S. I ! 16 ( l° 8 3 ) :  Akootchook it United 
States Department o f  Interior. 271 F.3d 1160 (9 lli la r .  2001).

6 9 . 43  C .F .R . §  2561 .2 (a) (2000). See also Shields v. Unites/ Slain, supra n .52  (s ta tin g  in d ic ta  tliai th e  five-year 
occu p an cy  req u irem en t applies io  a llo tm en ts  ou ts ide  n a tiona l lorcsts).

70 . S .O . 3 0 4 0  (M ay  25 , 1979). See also Solicitor's O p in io n . Revision o f  ihc  “Five Yc-ir-Prior Rule" to r A lask i N ative  

A llo tm en ts  (A pril 26. 1979).

71 . r o r ty -ih rce  a llo tm en ts w ere re insta ted  d u e  to  ih c  te n s io n  o f  th e  five year-p rio r rule. Interview  w ith  Alaska

R egional So licito r (January  17, 1984)
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wo ds. if the applicant does not nuke the required proof of five years' use and occupancy 
wiihin six years, the application is automatically presumed to die. It is not clear whether 
rr»is presumption is justified, and the question has led to repeated litigation.::

a. Mamed Woman Rule

The Alaska Native Allotment Act permitted allotments to be nude only to the "head of a 
family’’ or to Natives over nventv-one years of age. ' The Interior Department originally 
presumed that a married woman could not qualify' for an allotment under the first criterion, 
because she was not the head of a household- her spouse was presumed to hold that 
distinction. The Department subsequently changed its position so that a married woman 
could obtain an allotment so long as she was twenrv-cnc years old. * Applications denied 
under the prioi rule were subsequently reinstated.

f. Mineral Waiver

1 he Alaska Native Allotment Act originally prohibited Native allotments on lands that had 
potential value for mineral extraction. The 1956 amendments to the act permitted allotments 
on lands that svere valuable for coal, oil, or gas so long as minerals svere reserved to the 
United States under applicable lass-. If the lands were found to be valuable for these minerals, 
the Interior Department sent the applicant a request to waive the right to those minerals (a 
mineral waiver”). However, if the applicant did not respond to tlie request. the file was 
closed and the application rejected. On later analvsis. the Interior Department concluded 
that it was not necessary to request the waiver and that the coal, oil, or gas could be reserved 
to the United States under the authority ot existing lasv whether the applicant waived the 
rights or not.'"

This policy shift naturally raised the question of w 1 ether the applica'mns of the Natives 
v. ho failed to provide che mineral waivers should he leinstated. Although it had reversed its 
previous policy, the Department still took the position tha; such applications need not he 
reinstated. One applicant challenged this seemingly inequitable practice and convinced the 
Interior Department’s Board of I. at. d App eals (IBLA) that h:s allotment application should 
be reinstated. The applicability ol this decision to other similarly situated applicants has 
vet to he fully determined bv the Department of the Interior.

"2  Olympic v I ’nued Sracei. 615  F. Supp. 99l) iD C .  Alaska l ° S 5 ' See also Mary Olympic. ■(’  IBLA 38 (A pril 14. 
19801: on  reconsideration , 65 IBLA 26 (June  22 . 1982) (rejec ting  a llo tm en t app lication  w here app lican t failed
lo  prove five years' use and  occupancy  p rio r to his death  in 1967). Compare with Frederic Howard. 67  IBLA 157 
(S eptem ber I"1. i'>82) (accep ting  a llo tm en t app lication  lor approval w here rejection  lo r lailurc to prove use and  

o u u p a n c v  occurred  after D ecem ber 18, 1971. therefore, a llo tm en t svis d eem ed  to  he p end ing  "on o t before" 
D ecem ber 18, 1971 and  subject to  a tito ir  attc approval u n d e r  §  90 3  o f  A N IL C A . d iscu 'scd  below ) SeeahoHeiri 
ofSaul Sockpeaiui. 113 IBLA 3 1 7  11990); Heirs ofEdward Helen, 122 IBLA 109 (1992,'.

~ J Form erly codified a t 43  LI S C . § 2 , 0 - 1 ( 19"0). See also •) 3 C .F R  § 2 3 6 1 .0 -3

"S. "N ative  Land .Allotments in A la sk a .' M em o ran d u m  tre m  A cting  R egional Solicitor ro  State D irc a o t,  BLM .

A nchorage and Area D irector. BIA. Juneau  (April 29. I9 6 3 i 

"3 Form erly  codified a t 43  U .S .C . §  27 0-1 (1970). See also 43  C .F .R . §  2 3 6 1 .0 -3  (2000). See also Act u f  M arch  8 . 
1 9 2 2 .4 2  Stat 4 1 5 , §43 U .S .C  § 2 7 0 - 1 1 ( I 9 7 3 |,  (repealed effective O c to b e r  21 , 1976), p e rm ittin g  reservations 

o f  coal, oil and  gas to the Lm itcd States.

T s O f  the  OS" a llo tm en t files closed p rio r to A N C S A , 4 5 9 w c .it tc jecied  on  g r ru n d s  o f  s ta tu to ry  life c r  failure to file

a m ineral waiver O f  the rem ain ing  223. 2 2 ! svere ortgtnallv  reopened  u n d e r  Pence I, tnic subsequen t IBLA

decisions throw- d o u b t on  the  legality o f  all b u t 8 0  o t those reopen ings: w n .  101, infra In terview  w ith John  M 

A llen, Alaska Regional Solicitor (D ecem ber 13, 1982)

See William Demoskr, 143 IBLA 90  (M irc h  4, 1998) (Btirslo c o n cu rrin g  specially).
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g. Relinquishments

Allotment applicants may voluntarily relinquish their applications, but there is a question 
about the scope of the government’s responsibility to ensure that any relinquishment is 
knowing, voluntary, and in the allotment applicant s best interest. An allotment applicant 
might be motivated to relinquish his or her claim under a variety of circumstances. For 
example, if the lands applied for are also claimed by a village corporation entitled to lands 
under ANCSA, the corporation might agree to convey other lands to which the corporation 
may be entitled to the applicant, in exchange for the applicant's relinquishrr am of the 
allotment application for the land in the village selection. In other cases, allotment applicants 
might be motivated to relinquish part of their application in order to settle third-party 
claims challenging the applicant's entitlement to the land.

In any such ca,e, however, there is always a question of whether the allotment applicant is 
being treated fairly and not acting under duress or other undue pressure. It is also the established 
policy of the Interior Department to enable Alaska Natives to acquire tide to the lands the) use 
and occupy and tc protect those lands front encroachment. It seems to follow that this policy 
requires the Dept rtmcnt to take some independent steps to eniure that relinquishments do 
not, in effect, deprive Alaska Natives of their land entitlement under the Allotment Act.

Until the late 1970s, the BIA fid not authorize or investigate any allotment 
reiinqtti hments. Due to some questions about the validity of ctrtain relinquishments, the 
Secretary of the fittcrior directed the Commissioner of Indian Affairs to approx e all 
relinquishments. BIA policy ow requires an independent investigation and approval of 
all relinquishments." Since Iv77, Department of the Interior policy also requires the 
concurrence of the BiA even in the relinquishment of an allotment application before the 
allotment has been approved or conveyed to the Native applicant."1

h. Missing Allotment Applications

According to regulations first published in 1964, the BIA was required to certify' each 
allotment application to ensure that the applicant was Native, : „r the applicant occupied 
the lands, and that the claim did not infringe on other Native claims.5*-’ Ihe regulations 
presupposed a more active BIA role in the allotment program, including assisting Natives 
in miking applications." However, due to inadequate funding, the 71A was unable to 
meet this added burden, so it began to rely on nonbureau personnel to perform the BLA 
certification duties. Moreover, it became apparent in 1969 or 1970 that the settlement ot 
Alaska Native land claims would likely mean repeal of the Ala.sk? Native Allotment Act. 
This gave impetus to a coordina ed drive among several agencies, aided by the BIA, to 
assist Natives in filing allotment applications.

" 8 . C .F .R . § 2 > 61 .0 -2 . 5 ft aim -13 IF S .C  A. % 1634 (a )(6 ) (exem pting  a llo tm en t a p p lica tio n s  tiiar have been  
know ingly  and  vo lun tarily  re linqu ished" fn..r. A N ILC A 's s ta tu to ry  approval provisions)

7*1. Letter I r o n  Secretary A rd ru s  to  Senator S tcvrns, July 12, 1977

50. luncau  BIA Area D irec to r M em o ran d u m , "P rocedu re  foi Filing Requests fo r R einsta tem en t o f  R elinqu ished

N ative A llo tm ent A pplications" (A ugust 16. 1983).

51 . R I.M , At \ s m  H.a m m o o s . N  sri\ Auotmevtx (1 9 9 1 ), II-1 t to  I >. u in g m ju lv  12, 1 9 -~ , le tte r I r o n  Secretary

o f  the  In te rio r C ecil A ndrus , to  Alaska S e n ,to r Ted Stevens.

82. 43  C .F.R . 5 2 5 6 1 .1 (d ).

83 . Barr r. L’mted StJtti, shpra n .3 7 , at 6 - ’
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Using the combined resources of the Alaska Legal Services Corporation (ALSC). the 
Rural .Alaska Community Action Program RurAl CAP), the .Alaska Federation ot Natives 
(AFN). and the BLA, the drive produced some 10.000 applications in the space ot sixteen 
months. The drive began with a meeting in June 19“0 at which the participating agencies 
agreed on their respective roles. In the ensuing drive, die BLA (with the assistance of the 
BLM) trained ALSC and RurAl. CAP volunteers in the requirements of the Allotment Act. 
RurAL CAP prepared the applications in the field and forwarded them to the BLA tor 
certification and delivery to the BLM.S* Unfortunately in the rush ot applications, between 
300 and 500 applications were lost. Many of these were collected by RurAl CAP volunteers 
but never delivered to the BIA; they were discovered several years larct in village and Rur.AL 
CAP offices throughout Alaska.

The discovery resulted in a lawsuit that asserted the RurAl CAP volunteers were acting as 
agents of the BLA and that their receipt of the allotment appli unions constituted receipt o! 
t'-e applications by the Interior Department. The court never decided the issue, because the 
Interior Department and plaintiffs agreed to a settlement a: a preliminary stage of the litigation. 
Under the terms of the settlement, about 5C'0 allotment applications were reinstated."

3. Factual Issues: Use and Occupancy Criteria

Recall that under the terms of the .Alaska Native .Allotment Act the Secretary of the Interior 
was permitted to grant allotments "in his discretion and under such rules as he may prescribe.' 
One of the major requirements of the Secretary’s regulations was that an allotment applicant 
must establish five years’ ‘‘substantially continuous use and occupancy" of the applied-for 
lands.8' As further elaborated in the regulations, the use and occupancy must also be 
"substantial actual possession and use of the land, at least potentially exclusive ot others, 
and not merclv intermittent use.’’"

The use and occupancy criteria, even as elaborated in the regulations, were open to further 
administrative interpretation, particularly as to the type of use and occupancy that would 
qualify. For example, if “substantial actual possession and use were interpreted to mean 
“intensive, physical possession and use, then seasonal occupation of a tisli camp mighr be 
sufficient occupancy for an allotment ot only the land immediately surrounding ihe camp. 
The result, typically, would be the reduction ot a 100-acre claim to a five-acre tract, and 
indeed that was th- effect of earlv twentieth-centun Interior Department interpretations.8''

This restrictive interpretation was reemphasized in unpublished internal memoranda 
in the early 1960s which equated the criteria for Alaska Native use and occupancy to the 
criteria used to adjudicate the land rights of non-Natives. For example, under other federal 
laws non-Nativ.s could claim up to five acres for a headquarters site, five acres for a homesitc 
or 160 acres for a homestead.11' Analogizing Alaska Native use and occupancy to the use 
and occupan requirements of these acts translated into five acres for a fish camp or 
subsistence nur.ting site, ten acres for a prin ipJ place of residence, a nd the full 160 acres

H i Id. “ - 8 .  S e tA o  1985 U .S  C C .A  N  5 0 ? 0 . j :  5 I M - 5 I 3 2

8V  Rj t  v. V n u td S u ttt, A?(< !f*0 C o i l .  “ t Vder A pp ov.rc,’ ^ v itlr in tr .i 'O c io b a r  1 l ‘K 2 l

8 6  C .F .R . § 2561.2

87. 43 C .F .R . § 2 5 6 1 .( M u )

88 Eg Frank St d a : ', tupra n sh .

8 9  43  U .S .C . § 6 S ” i  ( W 5 )  (h « id q i« ' e o  an d  h o m rs u e s '' • I C 8 C  % ( I ; h o m e s t c j i ! 0
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only if the land were “intensively used or improved” such as for farming or industry.10 
Largely as a result of this policy, the average land grant to an Alaska Native allottee fell to 
forty-six acres in the early 1960s; during the same period. oon-Natives applying for land 
under the Alaska Homestead Act received an average of 124 acres.91

In 1964, however, the Interior Department Solicitor re-examined the use and occupancy 
criteria and concluded that the Alaska Native Allotment Act was intended to include more 
typical types of Alaska Native use and occupancy such as fishing, berry picking, and hunting. 
He also concluded that, given the seminomadic Native way of life, it was permissible for 
the 160-acre entitlement of any individual to be spread among several parcels.92 These 
criteria were more liberal chan those previously employed, but as discussed earlier there 
were relatively few allotment applications pending before the Interior Department until 
the allotment drive in 1970 71. Following the drive, the Department was faced with more 
than 10,000 applications, and pressure began to build within the ledcral bureaucracy to 
limit allotment awards and size,95

Following the passage of ANCSA, thi Interior Department adhered initially to liberal 
use and occupancy requirements characterized by the absence of any requirement that 
applicants demonstrate signs of physical use. In early 1973. however, at the suggestion of 
the BLM Alaska State Office, the Department reversed itself and, among other things, 
required applicants to demonstrate substantial physical evidence such as fishwheels, 
campsites, docks, and trails.Two months later, however, the BLM suspended these guidelines 
in the face ol massive Native criticism and subsequently abandoned the physical evidence 
requirements if the applicant could provide corroborating testimony of use and occu, ancy.”

1 bus, by 1973, the policies adopted in 1962 requiring intensive, physical possession 
and use of the land had been jettisoned and replaced by criteria that were more favorable to 
the type of use Alaska Natives typically made of land. Nonetheless, the repeated shifts in 
the use and occupancy criteria no doubt generated substantial confusion among Natives 
subject to the policy. .Allotments that were rejected or reduced in size under the earlier 
policy were not necessarily redetermined under the later, more liberal criteria. Even more 
important, however, throughout this period the Department took an expansive view of the 
scope of its discretion under the Alaska Native Allotment Act, to the point of denying 
allotments without opportunity for full factual hearings or even adequate notice. It took a 
judicial decision, but it was later held to be a denial of due process to reject allotments 
without adequate notice and an opportunity for a hearing on factual issues.

4. Allotment Due Process

1 he Fifth Amendment to the U.S. Constitution requires, among other things, that persons 
may not be deprived of a property right without due process of law. Notice and an 
opportunity for a fair and impartial hearing are fundam :ntal requirements of due process.

90. U npub lished  m e m o ra n d u m  tro in  R obert C o ffm an  C h ie f  o f  L in d s  an d  M ineral? D e p artm en t of the  In terior, 

to  BLM  A nchorage and Fairbanks d is tric t m anagers r ju n e  7 . 196 2 ), tir e d  in I) . C ase, T h e  Sl'Ei iaI R elationship 

of A laska N atives to  the  F ederal G overnm ent  56  (1982).

91 Public l a n d  S tatistics 19 6 2 - 197 1, B LM , Alaska.

92 . 7 |  | .D .  3 4 4 -3 5 4  (1964).

93 . See C .v.r, tupra ri.‘*0, at 5o.

9a. hi at 57.
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but persons are nor entitled to them if what they stand to lose at the hands of government 
does not constitute propcrry. Since the .Allotment Act. by its terms, authorized the Secretary 
to grant allotments "in his discretion,” the Interior Department took the position tor many 
years that Alaska Natives had no property interest in obtaining an allotment. Under this 
view, whether the Secretary granted an allotment was purely a matter ofchoice (discretion), 
and receiving an allotment was therefore a privilege rather than a right

During the n'neteenth and carl' twentieth centuries, the courts had developed a fairly 
clear distinction between rights (entitled to due process) and privileges (which were not). 
But by the 1960s and early 1970s, the U.S. Supreme Court nad “fully and finally rejected 
the wooden distinction between 'rights' and 'privileges' tha' once seemed to govern the 
applicability' of pmcedural due process rights.’"' Shortly thereafter, a dispute arose in Alaska 
over whether the procedures (he l.uerior Department used to deny .Alaska Native allotments 
conformed to due process. The Interior Department argued that its procedures were sufficient 
because receiving an allotment was a privilege; therefore, denial of an allotment did not 
require procedural due process.

Sarah Pence, an Alaska Native, along with several hundred other allottees, was denied her 
allotment. These denials were based on the BLM’s factual conclusion that (he Natives had not 
used and occupied the land as required under the allotment regulations. The BLM’s conclusion 
was usually based on a physical examination of the land from 3 helicopter at low altitude. If 
no evidence of use and occupancy was found, the applicant was advised ol the leficiencv by 
letter and given additional time to submit other evidence to substantiate use and occupancv 
if the applicant failed to respond or the evidence was deemed insufficient, the BLM rejected 
the application and so advised the applicant by letter. The applicant then had thirty davs to 
appeal the decision to the Interior Board of Land Appeals. .After filing the appeal, the applicant 
could then request a factual hearing, b"* (because an allotment was deemed j privilege! IBLA 
took the position that it had no obligation to provide such a heating.”1'

Sarah Pence filed a lawsuit to compel the Interior Department to provide hearings before 
denying any allotment. The lower court agreed with the government.' but the Ninth Circuit 
reversed on appeal and ordered the government to provide the requested hearings."1 In doing 
so. the court concluded that entitlement to an allotment was a "sufficient property interest" 
to warrant procedural due process. -As a result, the Interior Department had to reopen 221 
allotment applications previously rejected tor tactual reasons without opportunity lor a 
hearing.̂ There was further litigation over the precise nartircofthe procedures to he followed 
in conducting the hearings; Native interests contended that the usual Interior Department 
hearing procedures were not suitable, given Native ailtural and language differences. The 
courts rejected these arguments unless it could be shown that the Department’s normal 
procedures prejudiced Natives,'" but the need for the hearings was substantially reduced in 
1980 with the passage ol the Alaska National Interest 1 and Conservation Act.

VS. Buurdoj Regents v, Both. 408  U.S. 564 a t 571 (1972).

' ;<i. T h e re  were also practical reasons tor no t allow ing hearings: the adm in istra tive  cost o t possibly several th o u san d  
such hearings w ould  he substantia l

'17. Pence tt Kieppe. 391 F Supp  1021 (D . .Alaska 1975).

00  Pence i: Kieppe (Pence P. 529 F 2 d  135 (9;ri C it |9 " V

99 . in terv iew  w ith  acting  ch ie t, A Jioim em  Section . B LM  .Alaska State O ffice (January  2 ' ,  19.8a

100. Pence v. Andrut (Pence I!), 88 6  F.2d 733 (9 th  C ir. I 9 '8 ) .
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In 1982, however, the I BIA cast doubts on the propriety of reopening many of the 
Pence allotments. In an appeal known as Mary Olympic,101 IBLA ruled that any allotment 
which had been finally rejected by the Department prior to December 18, 1971, may not 
be reopened if the allotment applicant (Mary Olympics father' had failed to file a timely 
appeal or request for tec d̂eration of the rejection. In this case, the allotment application 
mistakenly described other land than that which the applicant was occupying. BLM asked 
the applicant for a new land description in 1967, but he died before he could comply. 
Shortly thereafter, his application was rejected for failure to describe the land he was claiming, 
and the applicant’s heirs did not appeal or ask fot reconsideration.

Since neither the heirs nor the applicant contended that he had used and occupied the land 
applied for, the BLM denied him a hearing and held he was not entitled to have the application 
reinstated under the court’s decision in Pence I. Iy‘ Since the rejection and failure to appeal all 
occurred prior to 1971, the IBLA held that ANCSA’s savings clause preserving allotments 
“pending on” December 18, 1971, did not apply to an allotment finally rejected before 1971. 
Mary Olympic appealed the IBLA’s decision, and it was overturned in the United States 
District Court for Alaska. The court held that section 905(a) of .ANILCA, discussed below, 
applied to approve the Native allotment application of Mary Olympics father legislatively.,0J

The court was able to reach that conclusion without detailed analysis of the “pending 
on or before issue bccaus. duri ,g the course ol the litigation, the government conceded 
mat section 905(a) legislatively approved the application.' 1 In the wake of the Mary Olympic 
decision, the IBLA has held that when the BLM has rejected a Native allotment application 
before the December 18, 1971, deadline without proper due process as required by Pence, 
such closure i improper and without legal effect. /Accordingly, those closed applications 
needing to be revived for a hearing under Pence are considered legally “pending before the 
Department [of Interior) on December 18, 1971." Thus, the BLM is required to reinstate 
these applications for either approval or adjudication in accordance with section 905(.A „ 
ANILCA.1 ‘ The IBLA has also held that an allotment rejected after December 1 8, 1971, 
was (by definition) “pending on" December 18. 1971 and so protected by the ANCSA 
savings clause. Whether the applicant appealed the rejection was held irrelevant.10’

5. Effects o f ANILCA'"

a. Generally

Section 905"s of ANILCA attempted to reduce the likelihood of literally thousands of use 
and occupancy hearings by legislatively approving many allotments. .AN ILCA also reduced

101. Ahiry Olympic, 4 ”  IBLA VS i 1980); Mary Olympic (O n  R econsidera tion ). 6 s  IBLA 26  at 27  (June 22 . 1 *»82).

102. Id . at 3s.

103. Olympic n  United Suites, 6 15  K Supp. 9 9 0 . 9 9 3 -9 0 S  ( D C .  Alaska I9 3 S |.

104. Id  a t 992 .

I OS. Hem oj Saul Sockpealuk tt. a i,  I ! s  IBLA 3 1 ” . 32<> (1990). But see Silas v. Babbitt, 96  K 3d  3 5 s  (9 th  C ir. 1996) 
(N jtiv e a llo tn ic n tjp p lic a tio n s p ro p e r ly .id ju d it .m il  and  closed before D ecem ber 18. (9 7 1 , need nor be reopened 

u n d e r Pence and  are n o t available for legislative approval u n d e r § 90S of A N IL C A ).

106. Frederick Howard, 6 ”  IBLA 15”  (S ep tem ber '0 ,  1982).

107. Act o f  D ecem ber 2. 1980 Pub. I.. No. 9 6 -4 8 7 .9 4  Stat. 2 3 7 1 (ctxufied in scattered parts o f I'- and 13 U.S. C ode).

108. Sec. 90S, 94 Star. 2 )7 1,4 3  U  S C .A . 4 I (>34: see generally S. Rep. N o. 4 1 3 ,96 th  C o n j . , I si Scss. 238 ( 1979), reprinted 

in 1980 U .S .C .G .A .N . 5182. C ita tions hereinafter arc rn § 90S, which is codified at 43 I ' .S .C A  § 16-13.
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the importance of determining whether allotments were nonmineral in char3ctci and 
permitted allotment applicants to amend the land descriptions m their applications to 
reflect their original intent more accurately as well as giving the Secretary of the Interior 
broad powers to adjust land descriptions to eliminate conflicts among applications. Section 
908 also authorized allotments located in hydropower site withdrawals and in the National 
Petroleum Rcserve-Alaska (NPRA) even if the applicant could not prose that use and 
occupancy was establ\.hed prior to these withdrawals. Finally, it required that ar.y other 
rights individual: may have to the land applied for as an allotment be adjudicated prior to 
granting the allotment If those rights are found to be \aliJ. then the allotment is required 
to be made "subject to" those rights.

b. Legislative Approval

Until ANILCA. the major obstacle to the rapid approval ot many pending allotments wj 
the use and occupancy requirement imposed by the regulations implementing the Alaska 
Native Allotment Act. Whether use and occupancy was established by physical evidence or 
the testimony of others, it took a substantial amount of time for the BLM to investigate 
each allotment. Then, if there was a dispute about 'he extent ot the applicant’s use, an 
administrative appeal was likely to follow, consuming mure time and energy, before the fate 
of the application could be adjudicated. In the meantime, state and Native corporation 
conveyances could not be finalized until potentially conflicting allotments had been 
adjudicated. ANILCA cut through this thicket by granting legislative approval to largr 
numbe. > of allotments, thus reducing the need fot factual investigation; and hearings on 
use and occupancy questions.

Briefly', section 9f)y provided for legislative approval (on the i80th day following the 
effective date of the act1 "fall allotment applications "which were pending before the I depart­
ment of the Interior on or before December 18. 1971 lemphasis added). However, there are 
four ma|or exceptions to the blanket approval, some of which are fraught with legil issues. In 
addition, it was not initially clear what constituted an application that w is "pending . . on or 
before" December 18, 1971. Each of these issues is discussed more fully below.

c. Exceptions to Legislative Approval

Allotment applications covering lands affected by any of four factors were excepted from 
legislative approval and have to be adjudicated, for the most part, under the normal 
procedures required under the .Alaska Native Allotment Act. The lands subject to these 
exceptions are: (1) lands that within 180 days after ANILCAs effective date, the Secretary 
determined valuable for minerals (other than coal, oil, or gas), these lands are subject to 
adjudication of their mineral status only; (2) lands within a national park or that have been 
"validly selected," tentatively approv ed (TA’d) or patented to the state, unless those lands 
had been withdrawn for village corporation selection under ANCSA. (3) lands subject to 
Native corporation, state, or prisatc protest under specified circumstances; and (4) lands 
that an applicant has "knowingly and voluntarily" relinquished.|;,J

The mosr controversial of the exceptions was the one relating to state protests;1 it 
imposed specific requirements on the exercise nt the protest right. First, all protests lud to

109. Sec 905 (a )(1 )

110. Sec. V 0S (i)(3 .\ (4 ). (5) and ((>'. rcspcctocly.

111. See 9 0 5 U 'l5 ) (B )
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be filed with the Interior Department within 180 days of ANILCAs efFective date. Second, 
protests could be filed only if the allotment application was for lands that were “necessary” 
for access to lands owned by the United States, the state or one of its political subdivisions, 
or to public waters used for transportation. Furthermore, the state had to specify the facts 
demonstrating the necessity of the lands for access and diat there was no reasonable alternative 
access. The state filed 6,000 protests on the 180th day following the enactment of ANILCA, 
most of which did not appear to meet the requirements of specificity required under the 
law.112 The state has abandoned the great majority of its protests and as of 1997 many of 
those remaining were still under review."*

Despite the withdrawal of the vast majority of state protests, ANILCAs goals of 
expediting allotment finality became stalled. In Stephen Northway, the IBLA ruled that 
once a protest is filed under ANILCA section 905(a)(5), the application must be fully 
adjudicated, even if the protest is later withdrawn and the competing interest in the land is 
removed.1" This decision requires the BLM to undergo the lengthy and expensive process 
of adjudicating thousands of individual Native allotment applications, even in the absence 
of a countervailing interest. On behalf of the affected Native applicants, the Alaska Legal 
Services Corporation petitioned the Secretary of the Interior to repudiate the Northway 
decision and declare that, absent any other reason that would require adjudication, 
withdrawal of an ANILCA prorest lifts the bar to legislative approval and eliminates needless 
adjudications."’ With regard to withdrawn state protests, ALSC’s petition was rendered 
moot by a 1998 amendment to ANILCA. Section 905(a)(7)(C) states that the protest 
provision will cease to apply when the state of Alaska withdraws or dismisses a protest ol a 
Native allotment."0 As for any remaining withdrawn prott sts from the private sector affected 
by the Northway decision, the Secretary of the Interior has issued an initial secretarial decision 
granting ALSC’s request to lift the bar to statutory approval of allotments following the 
withdrawal of protests."

d. "Pending On or Before"

Section 905 applies only ir allotment applications “pending before the Interior Department 
“on or h 'fore December Id, 1971.” Read literally, this phrase could mean that any allotment 
application filed prior to December 18, 1971, was, by definition, pending before December 
18, 1971 The question of what was a pending application in 19’’’ I was further confused by 
the IB LA’s decisions in Alary Olympic and Frederick Howard However, as discussed above, 
decisions from the IBLA, the federal district court for Alaska, and the Ninth Circuit Court of 
Appeals have provided the backdrop for understanding the issues raised by ANILCAs “pending

112 C f Henrietta Roberts VaHen. 70 IBLA I ' l  (19831.

113 Personal interview  w ith  R obert D . A rno ld , D e p u ty  C om m issioner, Alaska D e p artm en t o f  N a tu ra l Resources 

d u n -  1 0 ,1983). Also, te lephone  interview  w ith ( 'a m i Shobe. Realty B ranch o f  Alaska D ep t. o fN a tu ra ,  Resources 
(June 19. |«1<P1. Statistics on  relinqu ished  state  p rotests lo t N ative a llo tm en ts  have been  m erged  w ith  A N CSA  
protests, m aking totals lo t N ative  a llo tm ents  indiscernib le. Issues involving w iih d ia w n  state  p ro tests a n d  the  
reservations for public trail easem ents co n tin u e  to  com plicate  the  ad jud ication  process.

119. Stephen Northway, 96  IBLA 301 ( 1 9 8 ')

I IS . See ‘13 C.F.R. 5i 9.3 (au th o rity  o t  Secretary to take  ju risd ic tion  at any  stage o f  any case before th e  IBLA o t an 
em ployee ol the  In tc tio r and  render a final decision).

116. A N C SA  la n d  Bank Protection Ac. o f  O c to b er 31 , 1998. PI 103 -3 5 3 . 3 9. 112 Stat. 3)3-1. 43  U .S .C .A . § 

1634(a)(7)(C).

11" 62 Fed. Reg 70.)3 (February I I. 199')
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on or before" language. Native allotment applications initially closed by the BLM without 
adequate due process as required by Pence u Kleppe' 1 arc considered improperly closed. Because 
these applications must be reinstated for proper adjud; 'tion under Pence, the initial closure 
before the .ANCSA savings clause was without legal effect, and the applications are viewed as 
penning before the Department of Interior on December 18. 1971. Applications improperly 
dosed before December 18, 1971, have been reinstated and are eligible for cither approval or 
adjudication in accordance with the provisions of section 905 of .ANILCA." However, 
applications that were properly adjudicated under the standards outlined in Pence / and Pence 
// and closed beforc the passage of ANCSA arc not considered "pending on or bclore December 
18, 1971." Accordingly, such applications need not be reopened and arc noi eligible for 
adjudication or approval under section 905 of ANILCA."0

e. Allotment Minerals

In section 905(a)(2), Congress apparently ratified the Interior Departments practice ot reserving 
any coal, oil, or gas under an allotment to the United States. More significantly, however, this 
provision also defined sand and gravel as being “nonmincral and required the Interior 
Department to identify* all allotments which were valuable lor other minerals within 180 
davs. These last two provisions, in effect, sharply reduced in importance the requirement 
under the .Allotment Act that allotments be allowed only on 'nonmineral" lands.

f  Petroleum Reserve and Powersite Lands

Prior to 'rfsflLCA, allotments, by the terms ot the Allotment Act could be had only on 
"vacant, unappropriated and unreserved lands. A number ol complex questions had arisen 
over conflicts between various federal withdrawals and the claims of allotment applicants 
T .*• applicants frequently contended that their occupancy predated the withdrawals or 
that the withdrawals themselves permitted new Native occupancy. The government, on the 
other hand, generally took the position that the w ithdrawals precluded new Native occupancy 
and that, at least for the older withdrawals, few Natives had initiated valid occupancy prior 
to the withdrawal. Nowhere were these problems more acute than within the National 
Petroleum Reserve-AJaska (formerly Naval Petroleum Reserve No. 4) and the numerous 
hydropower site withdrawals that peppered the state.

Although the NPRA and power site lands uc treated somewhat differently in different 
subsections of section 905,1'1 ANILCA legisla'ively changed them from occupied, 
appropriated, or reserved lands to lands that were "vacant, unappropriated and unreserved" 
for purposes of the Allotment Act. Allotments within the NPRA were specifically included 
with all the other allotments located on unreserved iands that were legislatively approved

1 18. Tenet v Kleppe, 32 ') F 2 d  133 (9 th  C tt. 19” 6).

119 . See Olympic e United Statet. 6 1 5  F. S u p p  9 9 0  11 9 8 3 Hem ofSjulSm bpealut tt a i .  1 14 IBLA 51 ( I 9 9 0 t

120. Silai ti babbitt, 96  F.3d 333 (9 th  C ir 1 9 % ! (application th a t failed on  us fice to establish qualifying use need not 

be rc a d |u d ic a te d  u n d er 6 903  o f  A N ILCA  solclv because a t one tim e u was 'p e n d in g  bclo re  D ecem ber 18. 

19 7 1 ’ ).

121 Sec 905(a)(1 ) (N P R -A i; 9 0 5 (d ) (pow er sues). Prior to  passage o l A N IL C A . som e nr th e  lands covered by 

a llo tm en t ap p lic a tio n ' w ith in  N C R A w ere reportedly  conveyed io  a lew A N C S A  village co rp o ra tio n s  as a par: 
o f  their A N C S A  e n titlem en t. T h e  status o f  the  a llo tm en t app lications coveted by those c o n v ey a n c e  was a.i 

unresolved issue Personal interview  w ith  D ep artm en t o l the  In terio r, A laska R egional So licito r (F ebruary  2. 

1989). H ow ever. m A kpiku  babbitt. Civ. N o  9 0 -1 4 3  (D . .Alaska, 1995) it was held th a t § 12 o t the Alaska Land 

S ta tus Technical C o rrec tio n s  Act o f  1992. Pub. L N o. 102-415 , §  12. 106 Stat 2 M 5 . 4 5 L  3 t .  A § 1634 (I) 

adequately  addressed th is issue.
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under ANILCA. Allotments within the pc vcr site withdrawals were subject to legislative 
approval only under certain circumstances, however. For example, allotments within 
cuncndv licensed or operating power sites were not to be legislatively approved. Similarly, 
it the allotment applicant commenced use and occupancy ol the power site lands alter they 
had been withdrawn for a power site, then the allotment was made subject to a twenty-year 
right of reentry in favor of the United States.

g. Boundary Adjustments
ANII.CA provides for the adjustment of allormcnt boundaries under two circumstances: 
( I) unilaterally by the interior Department if the land descriptions of two or more allotment 
applications conflict, and (2) by the allotment applicants or their heirs if the application 
docs not reflect their true intent at the time of application." The Interior Department’s 
adjustments must be consistent with the prior use of the land and beneficial to the affected 
parties “to the extent practicable.” Most important, however, the Interior Department’s 
decision is shielded from judicial review unless it decreases an allotment by .30 percent or 
more or excludes an applicant's improvements. This seems to be a limited legislative exception 
to the due process types of limitations imposed on the Interior Secretary’s discretion under 
Pence J.

An allotment applicant’s .mendment of his or her land description operates to permit 
legislative approval of the amended land description only, but also affords anybody who 
may have another claim to the lands covered by the amended description sixty days to 
protest the amendment. Thus, an allotment applicant who wants to amend an application 
runs the risk dut by doing so the application may lose its prior legislative approval. On the 
other hand, if the original application is within one of the exceptions to legislative approval, 
it might then be possible to amend it in such a way as to take it out of the exception. Finally, 
the Interior Department can require that all allotment applications in any particular area be 
amended by a certain dare in order to facilitate survey of all the allotr tents in the area.

h. Other Conflicting Entries

It should be noted that the Interior Department’s authority to adjust boundaries, discussed 
above, is confined to conflicts between two or more allotment applicants. It cannot be used, 
apparently, to resolve conflicts between allotment applicants and other individual applicants 
for rights to the public lands (e.g., mining claims or homesteads). Resolving these conflicts 
appears to be the purpose of section 905(e) which requires the Interior Department to 
identify and adjudicate other recorded land entries in conflict with an allotment application 
prior to granting an j,(otmcnt. Somewhat ambiguously, section 905(e) requires only that 
any allotment appn ed under ANILCA that conflicts with another valid, individual entry 
shall be made “su1' t to" the conflicting entry. Thus it appears possible for an allotment 
applicant to have . ;al title to an allotment which is subject to the right of another to use

123. Sec. 005<bi u n i (c). respectively. Mary Olympic, ire rttV u  n. 101, held that the right to  am end  an ap p licatio n  was 
personal to  an  a llo tm en t app lican t and  co u ld  no t be exercised by  the app lican t’s heirs. T h is  conclusion  had  cast 

a cloud over m any  a llo tm en t applications since the app lican ts  are o ltcn  elderly and m any  o f  the  land  descrip tions 

in the  app lications are ru m o ied  to  be inaccurate . How ever, the  federal d istric t co u rt held  that an  heir to  a N jtlv c  

a llo tm en t application  approved by § 905 o f  A N IL C A  was en titled  to  am end erroneous land  descrip tions in the 
app lication . Olympic L 'm ttdSu m . 615  F Supp. 9 9 0 , 995 (D .C . .Alaska 1935).
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the land ., : ' By its terms, however, this provision does not apply to the entries o f  Native 
corporations, the state o r other a llotm ent applicants covered under other provisions ot 
section 9 05 .

D . F ro m  T ru st  t o  R e st r ic t e d  Status

I. General

The concept o f  a “ trust." unique to the English comm on law. developed cut o f  efforts to 
avoid some o f  the lim itations on feudal land titles in early England .1-'’  A trust relationship 
in the strict sense o f  the term always involves the disposition ot property between two types 
o f  owners— legal and equitable. Tht legal ow ner holds the legal title to the property but 
on ly fo r the benefit o f  the equitable owner. T he  equitable ow ner has the fu ll right to use 
and occupy the p ropern ’ and do anything with it except sell o r lease it; powers o f  sale and 
lease are pan  o f  the legal title which belongs sole ly to the legal owner.

In this strict sense o f  “ trust.”  the United States assumes a "trust relationship with 
Native Americans whenever it retains the legal title to Native lands and accords the Native 
a permanent right o l occupancy and use (i.e .. an equitable interest). This is the usual basis 
o f  the trust relationship between the federal government and Native American tribes on  
treaty o r statutory reserves.1 ' The same narrow trust relationship evists between the federal 
government and Native allottees under the 1887 General .Allotment Act. so long  as the 
government has not granted a fee patent to the allottee.' **'

“ Trust land" is. therefore, land lo r  an interest in land' held between the U  titcd States 
as legal owner and the Native tribe o r individual as equitable owner. “ Restricted lands" are 
theoretically distinguished from  trust lands, because both the legal and equitable title are 
held by the Native owner; however, the ability o f  the owner o r others 10  affect the title is 
restricted by federal statutes and r e g u la t i o n s . In  most circumstances, the U .S . Supreme 
Cou rt has found the distinction between trust and restricted title to be unimportant in 
determ ining the benefits and burdens imposed on restricted or trust lands

1-3 The alloitr.em, however. would not likely survive it ihc valid, conriicting mieies: wa> also a ice interest . i 
homestead) for tlie same land. On the ulhcr hind, the allotment would probably survive if the conflicting 
interesr was less than a fee interest VC£ . an casemenO. See Arnold v Morion. 526 F2J I 101 (9th Car I9” 6) 
(discussing ihe meaning ol "subject io" clauses :n federal withdrawals). See also 43 C.r.R. % 26)9 '1(a) (excluding, 
lee inrcresis bui including less than fee interests in ANCSA conveyances under H  I-tig). d 22<!n nr ANC A) 
efernrjf Alaska Reg. Sol Memo. "Legislative Approval of Native Allotments" (March 10, 19811. as and Mask a 
Reg Sol Memo, Rjght-of-wjy On A Native Allotment" (December 32. I9Mv. ai t-A

124. A.'X'. Scott,The La* orTm sts I, 3-26 (§ 11(196").
125 See eg Seminole Nation i'. United States. 316 U S 2H0il9i2l.
126 Act of FebruarvS. 188” , n 14 above. See aim Untied Sl<ne> i kit iter: 188 U.S. -s 32 il902; tdcnvmg aiithnnrv io 

the Sure of South Dakota to ran permanent improvements ot personal property on allormeni. becjuse ol rhr 
trust status of the land). See also United Stain u Clarke. 8h5 U.S. 253 (I980i (prohibiting inverse condemnation 
of a mar allotment in AiavluV See n.346 below, discussing United States a Oarer out tee United Stat' : Miti-hel! 
(MitchellI). 445 U.S. 535. 542 (1980) (describing the nature of the limited trust" undo the General Allotmert 
Act). See also United States v. Mitchell tMitchell II}. 463 U.S. 206 (1983) (describing the «■ n ■,» the trust 
responsibility under other statures specifically regulating allotment administration)

12" 5Ve 25 C.F.R § 152.1(d) (defining “.rust land" lor allotments). and 25 C.F.RA 152.he) (denning 'restricted 
land’’ for allotments) Tosvnsites under the .Alaska Native Townviie Act (tormerly codilicd at <(3 U S.L. § ” 33 
(1970)) are also restricted lands.
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One leading case held that administrative practice and congressional appropriations 
supporting ir required the probat? o f  both trust and restricted allotments to be determined 
by the Secretary o f  the In te rio r;12* two later cases held that Oklahom a’s estate tax could be 
imposed on restricted1”  and trust lands alike.'30 in determining federal obligations over Native 
lands, the Supreme Cou rt has generally relied on the specific statute o r regulation at issue 
rather than abstract ideas o f  restriction and trust.1,1 In most cases, the practical outcome is 
sim ilar fo r both trust and restricted property ;0 '’ nevertheless, some statute* imply that trust 
lands might be afforded more protection than restricted lands.'3’  O ther statutes, however, 
may afford more flexibility to restricted property owners in dealings with their la n d .'"

2. Restricted Status in Alaska

a. General

For seventy-five years the In terio r Departm ent o ffic ia lly interpreted the Alaska Native 
A llotment Act to authorize trust a llotments on ly .13'T h en , in 1980 the IB IA  overruled the 
Department’s earlier precedents and held that Alaska Native allotments were held in restricted 
title .15*T h e  basis fo r the decision was the actual language o f the documents which conveyed 
allotments as “ the homestead o f  the allottee and his heirs in perpetuity.”  The IB LA  also 
relied on an Interior Department regulation 1 which, pursuant to the 1956  amendments 
to the A llotm ent Act, authorized the allottee, with the approval o f  the Secretary o f  the 
Interior, to convey the complete title to the land by deed to another free o f  any restrictions 
against alienation and taxation. Since rhe allottee was authorized to convey the fu ll title 
and since the Department appeared to convey a "homestead ’ to the “allottee and his heirs 
in perpetuity,”  the IB LA  concluded that the allottee also held the legal title to the a llotm ent, 
subject to statutory restrictions against alienation and taxation .0 "

b. Fee Patent Issue

The IBLA ’s decision had one immediate and positive result; it perm itted Alaska Native 
allottees to obtain fee patents to their allotments in their own names. O rig ina lly  the 1906 
Nativ" A llotment Act prohibited any sale o r transfer o f an Alaska Native a llotm ent other

128. United States u Howling, 256 U.S. 484 (1921).
129. Oklahoma Tax Commission v. United States. 319 U.S. 593 (1943!.
130. Wen c. Oklahoma Tax Commusion. 334 U.S. 717 (1948).
131. E.g.. United hates v. Bowling. n.!28, shove, see generally Cohen (1982), tupra n.3, si 605-638 and Mitchell I 

and II. supra n.126.
132. See. e.g., 25 C.F.R. $ 162 (relating tu leasing).
133. he. eg. 25 U.S.C.A. % 202 (prohibiting inducement ot an Indian to execute an instrument purporting to 

convey trust land and imposing criminal penalties).
134. Act ot june 25. 1910, ch. <131. §1. 36 Stat. 855. 25 U.S.C.A. § 372 (permitting certificates o f competency to 

remove restrictions against alienation upon a restricted allottees application). See also 25 C.F.R. pt. 152. Compare 
with Act ot May 8. 1906. ch. 2348, 34 Stat. 182,25 U.S.C. A. § 349 (permitting the Secretary of the Interior to 
issue fee patents unilaterally for trust lands under the General Allotment Act of 1887).

135. Charlie George. 4 1 L.D. 113 ( 1915); Frank St. Clair, 52 L.D. 597.601 x i0 2 9). See also Wothen Lumber Mills v, 
ALhka Juneau Gold Mining Co., 229 F. 966 (9th Cir. 1916).

l..o. State of Alaska. 45 IBLA 318 (1980).
137. 43 C.F.R. § 2561.3 (1996).
138. State fAlaska, supra n.136, at 322. Curiously, however, § 905(a)(1) o f .ANILCA requires the Secretary of the 

Interior to issue a “trust certificate" for a legislatively approved allotment.
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than by inheritance, but the 1956  amendments did perm it Natives to sell their a llo tm en t. 
with the approval o f  the Secretary o f  the Interior. II the sale was to a non-Native, th : 
effect was to remove the restr: , :ons against alienation and taxation, but there was no legal 
authority fo r an Alaska Nat iC* h ,*c the restrictions removed w ithout conveying ihe 
land. The on ly  authority that coul J be used in .Alaska applied solely to resrricred allotments 
and permitted the Secretary o f  the Interior to remove restrictions against alienation by 
granring a ‘certificate o f  competency' upon the allottees application. '*1' Thus, redefining 
the status o f  Alaska allotments also redefined the In tc io r  Department's ability ru remove 
Alaska allotment restrictions against a lienation .1*'

c. Other Administrative Matters

Because most o f  the federal statutes dealing with the administration o f allotments applv alike to 
restricted and trust allotments, Alaska Native allotments arc subject to many o f  the sarrv: statutory 
protection1; and limitations imposed on allotments elsewhere. For example, the general tight-of- 
way.l , : probate,'*' ai.d leasing'*’  statutes arc all applicable to Alaska Native allotments. Similarly, 
the provisions o f  law imposing restrictions on taxation and alienation on fee lands purchased 
with the proceeds fiom  the sale o f  nontaxable restricted lands have also been held to apply to 
proceeds from Alaska Native allotments.14' Thus Alaska Natives can sell their allotments and 
reinvest the proceeds in unresrri* 'cd, taxable lands which will then become restricted and tax 
exempt. In  general, administrative determinations tend to clarity the legal status ot .Alaska Native 
allotments and to treat them, in .ill significant rcspeci , as other restricted Native .American 
lands are treated elsewhere.u<’

E . A llo tm en t  A d m in ist r a t io n

1. G enerally

The Bureaus o f  Land Management and Indian Affairs are the two agencies within the 
In te rio r Department responsible for the adm inistration o f  the Alaska Native A llotment 
Act. The BLM  is primarily responsible for adiudicaung the applicant's entitlement to an 
a llotm ent, while the BLA is responsible for assisting in acquisition and administering tlie 
land after it is conveyed to the Native and so lung as it remains in restricted status. 1 he 
legislative approval o f  many allotments under A N ILC A  significantly reduced the BLM's 
adjudicative role while at the same time substantially increasing the BIA's responsibilities

159. Formerly codified Jl 4 5 U.S.C,A % 270-1 (!9 70)
140. Act of June 25, 1910. n 134. above am Asoc Sol, Indian Affairs Memo, “Administrative appeit ot Nel. VC

Nelson. Jr." (March 2. 1981). Compare with Op Alaska Reg Sul.. ’ Certificates it Competency" ilanu.iry 16.
1975) (prohibitingapplication of 25 L! S C.A % 3"2 because Aljska allotments were men considered uni lands-

141. Ir is perhaps not clear that removing the restriction* against aJicnarion under 25 L 5C..A h )~2 also rcrnose*
restrictions against taxation imposed under die terms ol the .Alaska Natise Allotment Ac! Sec Ginn it i 

. •app. 224 U.S. 665,673119121 > tax exemption held to be j sepa'arc property tight which survived congiewinrul 
elimination of restrictions against alienation)

14? Rjght ofVCay, 25 U.S.C.A. 311 e: ie./; tee aio I ' C.FR pt 169.
I-.' Probate, 25 U S.C.A <> 373 et icq : see also l3  C.F R pi 4 suhpjrt D
144. Leasing. 25 U.S.C.A. 1415 et sen . •tealso 25 C F R pt. 162.
145. Op. Alaska Reg Sol. “ Katherine KoskolT—Applicability of 25 U.S.C.A 5 409a . 1970) to Sale ot Native Land 

Allotment” (February 7, !9~5). jVe2’> L.S C.A. \ 409a
146. Eg, State of Alaska. 45 IBLA 318 (19801.
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In itia l processing o f  an a llotm ent application begins with the BIA's certification o f  the 
application, but investigation, adjudication, survey, and conveyance o f  the a llotm ent are 
the B LM ’s responsibility. Though coexisting within the Departm ent o f  the In terior, their 
differing statutory authorities and philosophies have frequently put the two bureaus in 
conflict v/ith each other. The B IA  must manage all Indian affairs and matters arising from  
Indian re lations,147 while the BLM  is charged with protecting more general government 
and public interests in federal lands.148

2 . B L M 's  Role

a. Processing Allotment Applications

The allotment application was required by regulation to be filed with the appropriate Alaska 
BLM  office having jurisdiction over rhc lands.11' However, since the B IA  also had to certify 
that the applicant was a Native and certain other matters,140 the applications were frequently 
submitted first tc the BLA fo r certification, after which the B IA  would file the application 
with the BLM . Thereafter, the applicant o r the B IA  had six years to make "satisfactory 
p ro o f”  that the land had been used and occupied fa r a substantially continuous period o f  
live years.14’ In  the absence o f  clear physical evidence, this was typically a fo rm  o r affidavit, 
completed by three persons knowledgeable o f the facts, which was submitted by the B IA  or 
the applicant’s lawyer.

Once an application was filed with B LM , the agency adjudicated the applicant's 
entitlement to an allotment. It was this phase o f  the administrative process that section 905 
o f A N ILC A  elim inated fo r all those allotments qualified fo r legislative approval. BLM , o f  
course, still has the task o f  determ ining which a llotments were legislatively approved. 
All- i; applications not legislatively approved under AN ILCA  are adjudicated according 
ti I s regulations and procedures described below.

On receipt, the app lication is referred to ‘'pread judication" fo r seria lization and 
p, chm inary examination to insure al! qualifications have been met. It deficient, the curative 
inform ation is requested from  the B IA  o r the applicant. An accepted form  is submitted to 
the Alaska BLM's land records department to be noted on the public lands status plats, 
thereby providing public notice o f  the segregation o f the land from  the public dom ain . The 
land., claimed in the a llotm ent applications are thus unavailable fo r subsequent application 
(except fo r state o f  .Alaska o r ANCSA  corporation top filin g ).” '

During preadjudication, the status o f  the land is reviewed to determ ine if, as required 
by the 1956 amendments, the land is “vacant, unappropriated and unreserved,” 1’ -’ although, 
under A N ILC A , this requirement is elim inated o r modified fo r lands w ithin N PR A  o r a 
power site withdrawal. Under the longstanding regulations and current court decisions, 
adjudicated a llo tm ent applicants must satisfy a five-year use and occupancy requirement

147. 5 ir25 i:.S  CA. §2.
143. SVc Federal Laud Policy and Management of i97(>, lAib. L No. 94-579,90 .Stat. 2743,43 U.S.C.A. §§ 170! <rt <eq.
149. 43 C.F.R. § 2561.1(a).
150. 43 C.F.R. 5 2561.1(d).
15). 43 C.F.R. % 2561.2.
152. 43 C.F R 2091.1 fa), 2091.5-6 (ANCSA corporation top filing): § 906(c) of ANILCA < State top filing)
153. Formerly codified jt 43 U.S.C.A. § 270-1 t i 'CO).
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either prior to o r subsequent to application.1'4 Furthermore, in order to establish a preference 
right to stare land selections, the applicant must demonstrate rhar occupancy began some 
time prior to the date o f  the state’s selection app lication .15' Applications within most federal 
withdrawals must also be fo r occupancy begun before the w ithdrawal.1* Applications are 
no longer subject to screening to determine i f  they are valuable fo r minerals unless they 
were so determ ined wirhin the 180-day time lim it ot section 9 0 5 (a )(3 ) o f  A N ILC A .

After prcadjudication, the application is scheduled fo r a field exam ination. A field 
examination may also be scheduled fo r allotments approved under A N ILC A  as a means o f  
checking boundaries p rio r to survey. T h irty  davs before the exam ination, rhe applicant and 
appropriate ANCSA  corporations are notified. T he  applicant o r h designee is requested 
to accompany the examiner, and interpreters are used i f  there is a language barrier. B1 M 
realty specialists arc responsible fo r doing the field examination and preparing a report o f 
their findings. O ne o f  the principal problems facing a realty specialist is verifying use and 
occupancy where ihe land is often covered bv snow over half the year and the claimed use 
o f fishing, hunting, o r berry picking leaves little o r no physical evidence o f  occupation. 
Frequently under these circumstances, witness verification o f  rhe applicant s use and 
occupancy is the on ly  possible proof.

The results o f  the field examination arc reported to the B LM ’s land law examiners 
who, in a proc ss called “ final adjudication," make a prelim inarv finding o f  acceptance or 
rejection o f  the claim, i f  the application is rejected, the applicant has thury days to appeal 
:he decision and is enri'led to a hearing if there are tactual issues in dispute. ’  If the allotment 
:> deemed valid, the applicant receives an “administrative approval" o f  the application pending 
a land survey. The survey (which c.1 . 1  take many vears to w ork into B L M ’s survey schedulei 
establishes the legal boundaries o fth e  a llotm ent. A fter survey rhe BLM  issues a conveyance 
document certifying the Native a llotm ent which, as provided in the A llotm ent Act, grant; 
the “ allottee and his heirs" a "homestead. ..in  pcrpctuitv" which is restricted against taxation 
or a lienation .1'1'

b. Erroneously Conveyed Allotments

Ow ing to the uncertainty ot Naove use and occupancy and sh illing allotment policies, 
lands have sometimes been mistakenly conveyed to another— usually the state o f  Alaska or 
an A N CSA  Native corporation . Unfortunate ly for tlie a llotm ent applicant, it is also well 
established that once the Interior Departm ent conveys land it loses all jurisdiction to retract 
the conveyance, even if the conveyance was due to fraud o r m istake.1'" Under this doctrine, 
a federal lawsuit brought by the United States is the on ly  way to cancel the crioncous 
patent and recover the land.

154 43 C.F.R. §§ 2561.2. Seta iso ihitUi i United States. mj>ur..52.
! 55. AguilarII. n 61, above; Archie’’Xhecier 1 IBLA 13911" 0); Iu.y Amaiatu, 5 IBLA 3h ! 1 1 **"l1 h* 7 .'unungiitya, 

28 IBLA 83 (1976).
156. See e.g., 43 C.F.R §§ 2561.0-8(c) (national forwi lands). See also S O , 3040 iMas 2s, 1->791'rescinding

die "five-year-prior" role), and George KostrcirrnnjtT, 2u 1 P  104 U *98)
15" 43C.FR § 4 411. See atio fence I. n.‘>S. above
158. BLM procedures were furnished by the Alaska BLM State OtILc Division of Conveyance Management. See 

generally State of Alaska. 45 i BLA 318 (1980). See alw BLM Alaska State Office. Conveyance News. \ul 0, Nu 
2 (May/June 1983). diseussinc the then current status at BLM allotment processing, procedures and issurs In 
1983 it was commonly reported that survey uf all allotments would take fdry to seventv years

159 Germania Iron Co u United States. 1651 S 3~9. 383 (I8 I,_>. see aim, eg State of Alaska, 1) ilJI.A 323 (1980)
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It was against this background in 1976 that Ethel Aguilar, on behalf o f  herself and other 
Alaska Natives, sought to compel the United States to recover the land she had applied for hut 
which had been patented to the state o f  Alaska. The United States contended that it had no 
jurisdiction to recover the land, but the Alaska Federal District Court held that since Natives 
had a preference right under the A llotment Act to lands they used and occupied, the United 
States had a trust responsibility to investigate the legitimacy o f  her claim. I f  her claim to the 
land could he established, the court held that the L'nited Srates also had an obligation to 
bring a lawsuit to recover the land.10"

In early 1983 , the representatives o f  the allotment applicants and the United States 
stipulated ro court-approved procedures requiring the government to investigate erroneously 
conveyed a llotments.101 Under these procedures, the Alaska BLM  office is required to review 
all allotment applications on lands conveyed to the state. Ifan  application is determined to be 
legally defective, then it will be rejected without an administrative hearing. However, i f  ii is 
found defective for some factual reason (e.g., failure to establish use and occupancy), then the 
BLM  must s- hcdule a hearing for the applicant and any other party who might 1 e adveiscls 
affected by t ic  applicant's claim, I f  the application is found valid (either with o r w ithout a 
hearing), n , t h e  case will be referred ro the U .S. Department o f  Justice, which has the final 
administrative decision o f whethi t r • bring a lawsuit to  cancel rhe erroneous patent.

ji. BIA's Roll•

a. General

Most BIA responsibilities in Alaska are directed through the Alaska Region il O ffice, head.-, 
hv a “ Regional D irector.' I he regional o ffice is composed ot several functional division*, 
branches, and offices, among them one responsible fo r the B IA ’s realty program . lire 
regional office realty staff typically includes a director, one or more realty specialists, a land 
law examiner, an archaeologist, and an appraiser as well as secretarial support. 1 be regional 
office realty staff insures that all regulations and laws h ive been fo llowed by revicwinc 
virtually every action taken at lower bureaucratic levels, including tribal offices. A ll pap.to 
requiring approval o r a decision bv the Regional D irector are funneted through rhe regional 
realty staff. Additionally , the regional office interacts with other government agencies (e.g. 
BLM , Housing and IIrban Development, o r Economic Development Adm inistration) when 
it comes to o ther land-related federal Native programs in Alaska.

As o f 2001 , local BIA realty programs were located in two field offices in Anchorage 
and Fairbanks. These offices are- charged with directly assisting the B IA ’s Native clientele, 
and are headed by field representatives who are assisted by realty officers and specialists. 
When necessary, the regional office assists the fielt ; nd tribal realty staffs with appraisals, 
training, and the like. In  both field offices, some or all o f the realty program has now beer 
contracted o r compacted out to regional tribal organizations and tribal governments unde: 
the Indian Self-Determ ination Act (Pub. L. N o. 9 3 -6 3 8 ).' " Realty operations in the HI.' 
offices previously located in Bethel, Juneau, and Nome have been mostly contracted.

160. Aguilar II tupra n . b l .  d iscussed also in  Star; of Alaska. 45 IB L A  5 2 3 .3 3 3 -  5 3 '  (19801  (B u rs k r  c o n c u r : i t - ,v

161. Aguilar r United States, A~ti-2'l Civil, Stipulated IV cedurc'. lor l.nglciiKm.iliuii ol Onlcr i February “ . 10? 0
162. I l:o precise names lor each ut these divisions, branches .rod office chance over the vearj |vr bn, ;• ■

rents n subsfaniuliv the same.
.63. Act of January a 1475,88 Star. 2203. 2 3 U S.C.A. §§ |5 Oetiea Sell Governance Amendments for comps. n

at § 102 ofhib. L. No. lpJ-413. 198 Star. -i2"0. 25 U S.C.A. §4 '48ij-i5ifcg.
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Thus, the BLA field office o r  a tribal contractor/compactor is typically the first point o f  
contact fo r a Native allottee with j  question related to the adm inistration o f  allotted land. 
The B iA  o r its contractor provides counseling and advice regarding sales, leases, or grants 
o f  rights-of-way related to allotm ents, and also investigates all trespass claim s.1"4 However, 
the actual responsibility fo r approving a sale or lease o r granting a right-of-way remains 
with the Regional D irector and is not contractible to a tribal o rg a n iz a t io n .T h e  BLA 
maintains a clearinghouse o f  land records at their .Alaska T itle Plant, but uses rhe Alaska 
state recording system to .c o rd  the titles o f  Native a llo tm ents.1'*

b Pending and Approved Allotments

For many years there was substantial confusion about BLA authoriry over app lied -for 
allotrr. nts, because the land was theoretically under the BLM's jurisdiction until it was 
actually conveyed to an allottee. Upon the filing o f  an a llotm ent application, the BLM  
characterized the allotment as "pending” ; upon „~ .n in istiative approval it was termed an 
approved” allotment, and upon conveyance it became “certified." For many years the 

lands covered by the a llo tm ent app lication were considered to be within the BLM 's 
jurisdiction so long as the application was cither pending o r approved. 1 hat turned out to 
have sometimes serious consequences fo r the a llotm ent applicant, even though the Interior 
Departm ent had an ob ligation to protect Alaska Native use and occupancy. "

■Although i! e practice has now been discontinued, pending and approved A ljska 
allotments were sometimes treated like public lands, especially when it came to federal 
executive actions affecting those lands.""' Thus, there arc reports that the BLM  has permitted^ 
the extraction o f  sand and gravel from  pending allotments even though the practice seems 
to be prohibited under BLM 's regulations.16" Sim ilarly, rights ot way on “ Indian lands" are 
to be granted on ly bv the BLA,1 but the term "Indian lands ' is nowhere dearly  defined to 
mean pending or approved Alaska Native allotments.

The situation became more acute durmg the construction o f  the trans-Alaska pipeline 
in the m id -l9~0s. O ii companies, working against construction deadlines, sometimes needed

164 See genrially 25 C-F k p: I S’  (sales), pan UO (leasing and permuting) and pan 169 (nghis-of-wavt 
105 I hcsc responsibilities ire de.egaied irom the Commissioner 01 indun Alfairs 10 trie BL\ Area ,nuw Regional) 

Direciors in BIA Manual (BIAM) IB RLAM 3 (Januan 20. 1975) Set also 39 Fed Reg (No l “ 3> '2llst' 
(September S. i 974) (retarding delegations ro ihe Commissioner (now the Assistant Secretary!, ot Indun Allans' 
The title of Commissioner was chanced tu Assistant Secrciats in 209 Interior Department Manual (DM) 8. I 
See  ̂ho 25 C.F.R. § 2“ !.32(d) (regarding contractible rei'tv programs which do not constitute trust 
responsibilities) 

iC'd. See 25 C FR % I50.5(bl.
16". See hi C.F.R. 55 2091 I I and 25<>I.O-2 Set ,iio Pacific Siej>-1 Unoting. 26 LD 5S(j (189.3) (trade and 

manufacturing site denied ii it svould encroach on a Native village): accord. Baramf hlantt. 3b L D 261 ( 190S,, 
lohnion :■ Pacific Coait SS , 2 .Alaska Rpts 22-t (D Alaska 1905'

168. Con;rare Chadey Ciactoo. 48 L..D t35 ( 1020) (approval of allotment prevented w ithdrawal of townsiie covering 
sjme land', and UnitedSuits 1 Lynch. 7 Alaska Rpts 508 (D. .Alaska 192” ) (Natives in possession under ! 885 
Organic Ac; coulJ not be dispossessed bv court or Secretary cf the Interior), with Joseph. 21 IBLA I0’1
(July 30. 1975) (allotment application did no: preclude subsequent power sue withdrawal). See also Russian 
American Co n United Scat,1. 199 I.’ .S. 570 (1905' (occupancy begun after 1885 does not ptevem later federal 
svuhdrawal); Alaska CommercialCo. 39 L.D 597 (1911), rerdon reconsideration h! L.D. 75 (19121 (occupancy 
pnur to 1SS5 alTotds a priority of eortunjed occupancs as against .1 later (ederal svuhdrawal'

169. 53 C.F R. 55 3600.0-3la)l3l (prohibiting dispcal of mineral materials on Indian lands) 
r o .  25C.FR. 5 169 and 43 C.F.R. 55 2302.1 -6.
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io  acquire rights o f  way across pending or approved Native allotments, b u t it was not clear 
whether a grant only from  the BLM  would protect the companies against later claims o f 
trespass once the land was conveyed to the Native applicant. The companies resorted to a 
hybrid procedure involving a right-of-way grant from the B LM  and the a llo tm ent applicant 
w ith  the “ non-objection” o f the BIA. In at least one such case, the practice resulted in 
prolonged litigation when the allottee refused to consent to the right o f way after he received 
conveyance o f  the a llotm ent.171

The impasse was at least parbally resolved in 1979 by a memorandum o f understanding 
(M O U ) between the BLM  State D irector and the BLA Area (now Regional) D irector, spelling 
out their respective agencies' responsibilities over pending and approved a llo tm ents.1 Under 
the terms o f  the M O U , B IA  is to have fu ll authority over approved allotments to gran: les.> 
than fee interests (i.e.. sales were not originally permitted) and to protect against trespass. 
Roth agencies are to coordinate the granting o f less than fee interests on pending allotments, 
but the BLM  retains trespass abatement authority on these lands.1’ 3The Assistant Secretary 
fo r Indian Affairs has subsequentl) determ ined that approved allotments can also be sold 
under B IA  procedures p rio r to survey.1’ 4

III. Native Townsites

A. T o w n s it e  A d m in ist r a t io n

Like the 19 06  Native Allot, n Act, the 1926 Alaska Native Iownsite Act (A N T A )1 ' provided 
an opportunity fo r individual Alaska Natives to obtain title to lands in the public domain.' 
However, federal administration o f  the Townsite Act was plagued by bureaucratic and statutory 
confusion. Initially, the Interior Department may have assumed that ANTA  was a separate 
scheme fo r tlie establishment o f  exclusively Native towns 1 but in 1938 ii adopted a regulation 
perm itting non-Natives to get townsite deeds in Native villages as well.' From  at least 1938 
to 1959, ANTA  townsites appear to have been administered in substantially the same way 
and according to the same regulations as townsites under the 1891 act, which granted citizens 
(usually non-Natives) the right to establish townsites in Alaska.1

I ' I . Suie ofALukj v. Juneiu Ami Dir ,vr 9 I IMA 126, 88 I.O. 10 JO ( I l)8 l ). tee also Hefflt t: Alaska. 633 P.2d 264 
(Alaska 1981).

I ’ 2. Memorandum of Understanding (MOl ) between the Hun au ol I nd Management (BLM) and the Bureau ol 
Indian Altairs (BIA) on division . r responsibilities lor Native allotments. BLM .Agreement No. AK-950-AC9- 
323 (1979).

I "3 I lov,ever, i delegation Irom die Acting Deputy Commissi me- ol Indian Affairs to the lunea Area (now 
Region d) I -'tree tor purports to delegate joint authority to the BIA lor trespass duteir.ent under S3 I F  R. 
9 2361

I ’ 4 l etter from Assistant Seeretar/-Indian Affairs to James Vollemine (December 2 1983).
P C  Act o f Mae 23, 1926, It Stat. 62*’ (formerly codil'.ed at 4 3 L S.C.A 59 2 3 i e.‘ ietf 1197(1))
I ~6. See Cohen (1942), supra n.6, at 412.
P7 . Sec ?l L.D. 301. 302 (1926) and 32 L.D. 63-66(192').
1'8 361 .D nij’j, 3'! 1 1938) (permitting non-Natise deeds in Native villages).
I'*> ( ity of Kla:ivck r (ih'Utii'n. Slip Op. No. K '4-2 (DC. Alaska November II. I9 '6). at I ) , discussed in 

Klawock v. Gustafson. 385 F.2d 428 (*’ th Cir. 1978). See also 3 ' L.[*. 334 (1908) (holding that Alaska Natives 
could nr>: acquire title under the IS1’ I act). Compare43 C.F.R. 95 2564 0—i(b) (relating to the establishment of 
"Native townsites") with 43 C.F.R 9 2565 I (relating to the establishment of “non-Native townsites").
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Under rhe 1891 Townsite A r t ,11,0 the Secretary o f the Interior was required to name a 
trustee to designarc public lands in Alaska as townsites tor the “several use and benefit" of 
tow nsite occupants. According to the p iblished regulations, the occupants o f  a proposed 
townsite applied to the BLM  State D irector to survey the town's exterior boundaries. “ 
Once the exterior boundaries were survived, the residents petitioned the Secretary o f  the 
in terio r to designate a trustee to supervise the subdivision ot the townsite.!S* The federa 
government then issued the trustee a patent for the proposed townsite land, thcrcb) 
perm itting the trustee to “enter" those lands and w ithdraw them irom  the public domain. 3 
As a matter o f  pracrice. the original occupants then obtained a subdivisional survey tor the 
occupied portion o f  the tow nsite and deeds to their individual lots w ith in  the subdividcc 
plat. The townsite trustee held any renam ing unsubdivided lands in trust for future 
occupants until such time as thcv m ight petition to have the land subdivided into lots.

The costs o f  subdividing (i.e.. survey) were prorated against the lots, and right o: 
occupancv was determined as o l the da e o f  the subdivisional survey.11*" A fter paving the 
assessed fees, the occupants o f each lo* received their deeds Irom  the trustee, and rhe 
unoccupied lots were sold at public auction. Any remaining unsold lots were deeded to the 
municipality. Because the first subdivision did not usually use up all the unsuhdivided land 
in the townsite, the trustee would repeat the process for the unsuhdivided lands until the 
whole townsite was subdivided and all the lots either individually acquired or deeded to the 
m unicipality.!,i' When that was accomplished, the trustee could close out his trust.

-Section 4 o f A N T A 19t permitted the Secretary to adopt regulations to implement the act. 
bur except for deed applications and fee payments, he adopted no such regulations. Instead, 
he applied the p. ocedures used under the 1891 act to the establishment and disposition ot 
Native townsites.1’ These procedures made no dear d istinction between Natives and non- 
Natives in townsite adm in istration. Prior to 1959, it was possible for both Natives and 
non-Natives to be deeded lots w ith in  ti e subdivided portion and to occupy land in the 
unsubdivided p»ortion o f  the same townsite. Under prc-1959 townsite administration, the 
major differences between Natives and non-Natives were that Natives were not required to 
pay survey fees and svere issued a deed that restricted their ability to convey their property. 
The property was also statutorily protect-, d from ixation. execution on a dehr or contract, 
liabilities o f the patentee, and claims based on adverse occupancy or prescription. 9" Prior to 
1939, i f  a lot was vacant after subdiv ision the trustee could either sell it at auction or. if the

ISO. Act o f M.irch 3. 1391.9 11.26 Sin lO'.’ s, |(JV9 (formerly codified at iU '.S  C A 9 "'32 t!•>'(»"
181. See43 C.FR. 9 2565.1(a). Buisie43 C.F R 99 256a (I 4(b) and 2364 3 (reining to "Native townsites"' It is 

still not dear whether the towmite ounce pre.iselv followed the 1891 procedures when ,t -line to "Na’ isc 
townsites. "The size ot the townsites w.n limited to between InO ind 640 acres depending on the p pul mom <er 
43 C.F.R. 9 2565.11c,'. but townsite:. range in s ze from 10 73 icies (Kodiak! to 803 I '  acres I Barrow'

182. tiC .F.R . 92565.!,bi.
In? i3 C.F R. 9 2363.K c  "Withdrawal ara er,tr. 'c now considered to nccu: at the tune the pennon o i.itd 

Source: Teiephune interview ssith tossnsue trusiee (Mav I I . I‘>"41. Under established precedent, the elicit nt 
entry ' by the townsite trustee was to vest the , Inmate tight to ;ht land in the occupants ar.d the communits 
McClomn I’ Pontic Conn Co InO F '94 798 (9thCir 19081

184 43 C.F.R 9 23(1) 3icJ
185. See Klauock, tuprj p. 179, at 15 (where these procedures are explained!
186. Formerly codified a; 43 I 1 S.C.A. 9 ~ Hi 1 19'U1
IS'. K'utxoek. iupra n.1'9. it 14 Srea/to43 C.F.R ".9 2St>4.0-3 r- ir./
188. Formerly codified at hJ U.S.C.A. 9 *33 (I9 '0 )
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m unicipality had a corporate charter, deed it to the municipality. Vacant, subdivided lots 
could not be simply occupied by individuals after the date o f  the subdivision.

Then in 1959, the Interior Solicitor issued the first o f the so-called Saxman opinions.1"’  
The opinion stated that section 3 o f  the 1926 act authorized the trustee to convey vacant 
subdivided lots o f a Native townsite only to Natives. The trustee was prohibited from disposing 
o f  any vacant Native townsite tats "to white purchasers by competitive b idding . . .  or 
otherwise."1’'1 A subsequent opinion prohibited the trustee from conveying unoccupied Native 
townsite lots to the municipality as well.1,1

These opinions had the practical effect o f protecting predominantly Native communities 
from  non-Native encroachment. The townsite trustee had no alternative but to retain 
unoccupied lots in tiust un til they could be occupied and deeded to ind ividual Natives.192 
Inconsistently, however, the trustee still permitted both Natives and non-Natives to occupy 
vacant unsubdtvidedland w ith in  the exterior townsite boundaries.

I he trustees authority to permit non-Natives to occupy the unsuhdivided portion o f  a 
Native townsite was finally challenged in 1974 by the predominately Native C ity  o f KJawock. 
In Klawock v. Gustafson, the Alaska Federal District Court affirmed the right o f non-Natives 
to occupy unsuhdivided lands and went on to overrule the reasoning o f  the Saxtnan opinions 

and held:

T h e r e  is  n o  b a s is  in  t h e  s t a tu t e  o r  le g is la t i v e  h i s t o r y  f o r  s p e c ia l  t r e a t m e n t  o l  t o w n s i t e s  t h a t  

a re  p r e d o m i n a n t l y  N a t i v e  b e y o n d  t h e  s t a t u t o r y  p r o v i s i o n  l o r  r e s t r i c t e d  d e e d s  a n t i  

p r o h i b i t i o n s  o f  c h a rg e s  f o r  l i e n s  o n  N a t i v e - o w n e d  lo t s  f o r  t h e  o w n e r 's  d e b t s . 1''' '

The Klawock dec\ ion required that adm inistration o f  Native townsites be according to 
the methods used p rio r to the Saxman opin ions. Follow ing the decision, however, the 
pressure by non -N atives on Native com m unities became even greater. In 1976  the 
unsuhdivided townsite lands were the on ly  ledcral lands in Alaska then available merely lo r  
the cost o f  occupying and improving them .1 ” 1  his made them especially attractive in light 
o f  the expanding non-Native population and an acute shortage o f available land.

ANCSA  did not clearly resolve the status o f  unoccupied land in pending Native townsites 
in Native communities. Section 14(c) o l A N C SA I% provides an alternative means fo r

189. "Disposal ot Lots in Saxman. Alaska. 661.D. 212, 2 Op. Sol. on Ind. Atiairs 1857 (M-36563, May II , 19*9). 
The opinion held that § 3 of ihc 1926 act (fotmetly codified at 43 U.S.C.A. 5 735 (1970)) did not permit the 
mi,tec to collect the prorated survey fie Irom Native occupants.

190. 66 I D. at 214.
191. See Op. of Acting Field .Solicitor, Juneau. (August 31, 1960), cited in Klawock. supra n.l 79, at 16.
I ''2 In practical terms, the trustee had to lea'c rhe unoccupied lots open to Native occupancy even after the subdivision 

was completed This was not specifically permuted hy the regulations, which required that the unocc upied lots 
either be sold to private panics or deeded to trie municipality. Klawock. tupra n. I 79, at 16. See alio 4 ' C.F R 
2505 S and 2*65.7.

193. Klawock, tuprj n.179, at 16-1"’ .
194. lei. at 17-18. The court also held that these restrictions were sufficient to prevent Nalivcs fiom being assessed lor 

the costs of the subdivisional services.
195. Under Interior Department regulations, unoccupied, subdivide-1 lots can only be (I) sold at auction 143 C.F.R. § 

2505.5(a)). (2) sold to a lederal. state or local government agency (4_i C.F.R. § 2565.5(b)) ot (3) deeded to the 
municipality (43 C.F.R. ■» 25650. The .Maskj Regional Solicitor has held thai it the city formally objects to the 
vile (4.1 C.F.R. § 2565.5(b)(3) . the trustee docs not hasc to attempr to sell the unoccupied lots before deeding 
them to the city. Op. Alaska Reg. Sol.. ''Disposal of Unoccupied lots in Alaska Townsites'' (February 8, I977)

196. 43 U.S.C.A. § 1613(c)
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municipality had a corporate d a rte r , deed it to the municipality. Vacant, subdivided lots 
could not be simply occupied by individuals after the date o f  the subdivision.

Then in 195*). the Interior Solicitor issued the first o f  the so-called Saxman opinions. 
The opin ion stated that section 3 o f  the 1926 act authorized the trustee to convey vacant 
subdivided lots o f  a Native townsite on ly to Nativer. The trustee was proh ib it'd  from  disposing 
o f  any vacant Native townsite lots “ to white purchasers by competitive bidding . . .  o r 
otherwise."1’0 A subsequent opinion prohibited the trustee from conveying unoccupied Native 
townsite lot to the municipality as w ell.1,1

These opinions had the practical effect o l’ protecting predom inantly Native communities 
from  non-Native encroachment. The townsite trustee had no alternative but to retain 
unoccupied lots in trust until they cou ld be occupied and deeded to individual Natives.111 
Inconsistently, however, the trustee still perm itted both Natives and non-Natives to occupy 
vacant unsubdivuleci land within the exterior townsite boundaries.’

The trustee's authority to permit non-Natives to occupy the unsuhdivided portion o f  a 
Native townsite was finally challenged in 1974 by the predominately Native City’ o f  Klawock. 
In Klawock v. Gustafson, the Alaska federa l D istrict Court affirmed the right o f  non-Natives 
to occupy unsubdivided lands and went on to overrule the reasoning o f  the Saxman opinions 
and held:

T  h e r e  is  n o  b a s is  i n  t h e  s t a t u t e  o r  le g is la t i v e  h i s t o r y  f o r  s p e c ia l t r e a t m e n t  o f  t o w n s i t e s  t h a t  

a r c  p r e d o m i n a n t l y  N a t i v e  b e y o n d  t h e  s t a t u t o r y  p r o v i s i o n  l o r  r e s t r i c t e d  d e e d s  a n d  

p r o h i b i t i o n s  o f  c h a r g e s  f o r  l i e n s  o n  N a t i v e - o w n e d  lo t s  f o r  t h e  o w n e r 's  d e b t s . 1' '4

The Klawock decision required that adm inistration o l Native townsites be according to 
the methods used prior to the Saxman opin ions. Follow ing the decision, however, the 
pressure by non-Natives on Native com m unities became even greater. In  1976 the 
unsuhdivided townsite lands were the on ly  federal lands in Alaska then available merely lo r  
the cost o f  occupying .md improving them .1'' This made them especially attractive in light 
o f  tlie expanding non-Native popu lation and an acute shortage o f  available land.

ANCSA  did not clearly resolve the status o f  unoccupied land in pending Native townsites 
in Native communities. Section ld (c ) o f A N C SA 1'** provides an alternative means fo r

189. “ L’isposal o f Lon in Saxman. Alaska." 66 ID  212, 2 Op. Sul on Ind. Affairs 185' (VI-36563. Mjv 11, 1959). 
I hc opinion held that § 3 of ihc 1926 act (formerly codified at 43 U.S C A. 5 35 ( I970)) did not permit the 
titutee to collect the prorated survey Ice from Native occupants.

190, 66 I D. at 214.
1 9 | ,  ' tt Op. o l Acting field Solicilor. Juneau. (Aug is i 3 1 .1 9 6 0 1 .  cued in Klawock. tupra n . I 79 , at 16.
I (,2. In practical terms, the trustee had ro leave the unoccupied lots open to Native occupancy even after the subdivision 

was completed This was not specifically permitted by the regulations, which required thai the unoccupied lots 
nthcr he sold to private parries or deeded to the municipality. Alawock. tupra n.l 79, at 16. Set alta i ' <7.1 R 
2565.5 and 2565.7.

193. Klawock. tuprj n.l"71), at 16-17
194. Itl at 17-18. The court also held that r* -sc restrictions svere sufficient to prevent Natives from being assessed for 

the costs of the subdivisional services.
195. Under Interior Department regulations, unoccupied, subdivided lots ' .in only be (I) sold Jt .uction (43 C.F.R. % 

2565.5(a)), (2) sold to a ledcral, state or local government agency (i3 C.F.R. % 2565.5(b)) or (3) deeded to the 
mi Jpalicy (43 C.F.R. § 2565.7). The Alaska Regional Solicitor has h id -hat i! the city formally objects to the 
sale (43 C.F.R. § 2565 5(bh.)!', the ee does not have to attempt r s sell tlie unoccupied lo ts  before deeding 
them to the city. Op. Alaska Reg. Sol.. "Disposal of Unoccupied Lots in Maska Townsites" (February 8, 1977).

196. 43 L'.S.C.A. § 1613(c).
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municipalities and individuals to acquire lands in villages. However, some 106 townsites 
established under ANTA  were not clearly elim inated either by ANCSA  o r the subsequent 
repeal ot the Native Townsite Act in i9~ 6  bv the Federal Land Polics- Management Act 
(F L P M A ).'* The Federal townsite trustee administered the .ANTA townsites and a state 
trustee administered the ANCSA municipal lands; often these included lands in the same 
villages. For a time. non-Natives were able to establish new occupancy rights under ANTA 
on the same tvpcs ot lands fo r which .ANCSA supposedly prohibited occupancy rights as ot 
December 18, 1971. These problems added confusion to the ANCSA  settlement and created 
conflict over lands w ithin the core o f  many ANCSA  villages

This background raises the major questions surrounding townsire adm inistration in 
Alaska. Specifically, these include;

1. The nature o f  federal obligations to Natives under AN I A.
2. Native occupancy rights under ANTA .
3. The effect o f  ANCSA  and FLPM A  on AN 1A

B. F e d e ra l O b lig a t io n s  

/. Two Agencies
Sim ilar to the adm inistration of a llotments, federal adm inistration ot th - |9 2 o  Native 
Townsite Act was divided between the two tedcral agencies, BLM  and BLA. I he BLM  
employed the townsite trustee who was responsible fo r withdrawing, surveying, and deeding 
townsire lands. The BIA Regional D irector, along with r ’ tonal and field and tribal realty 
staffs, handled land management matters fo r the N ativeownersot restricted townsite lots. 
Although both the townsite trustee and the BLA have trust responsibilities toward the N  hoc 
occupants, these responsibilities appe jr legally dii rent in kind.

2. Townsite Truster's Obligations
The townsite trustee was a federal employee who held land in trust for Native and non- 
Native inhabitants1’" o f a particular townsite. l/n t i l he issued a deed to each townsite 
occupant, he held the legal title to propertv in which the occupant had an equitable interest, 
but at least after the Klawock decision his trust responsibilities did nor include protection o f 
predom inately Narivc towns from  non Native residence and ownership o f land. O n  the 
other hand, he has been held to "strict fiduciary standards' in implementing AN  IA to r the 
benefit o f individual Natives. "

The trustee’s role related back to an 18LO lownsite Act,- " which provided that a county 
judge could ho ld townsite land in trust, do the survey, and establish the rights o f occupants. 
Presumably because there were no county judges in Alaska, Congress permitted the Sccrctary

197, Act ol October 21. 1976. 90 Stat 2?>w, h3 L’.S C A ^4 I 01 ei .r.y
l l|8. .As noted earlier, my of the BIA's tc.tlty functions and ser urt arc nosy extracted nr compacted in rnbesui tribal 

organizations under the Indian Self-Determination ind Education Assistance AvI and rhe 5ch-Governance 
■Amendments 2' US C.A. 4SO tt icy 

I‘>9. Set Klawock, lup'd n.l 79. ar 17 and 19 
700 Urlo It Cwtdfinn. A12 F Supp. 833. 838 ,L> Alaska |9»l >
201. Act ol March 2. 1867,Ch. 177. 14 Stat. 34). R S. 2387 (formerly codified at 43 11 S.C.A § 718 (1970)1
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o f  the In te rio r to appoint a trustee to administer the 1891 Alaska Townsite Act. A lthough 
the Secretary in itia lly appointed private citizens to the trusteeship, in time the townsite 
trustee became a federal employee.

Under the 1891 act, the trustee was specifically required to approximate the procedures 
o f  the 1867 act “as near as may be” and to reach:

[tjhe same results . . .  as though the entry had been made by a county judge and the disposal 
o f lots in such townsite and the proceeds o f  the sale thereof had been prescribed by the 
legislative authority o f  a State or Territory.2' !
Because Natives were excluded from  the 1891 act. Congress enacted the 1926 Native 

Townsite Act. The Saxman opinions indicated that the trustee had more responsibilities for 
Native townsites than fo r non-Native townsites, because he had to ho ld vacant subdivided 
lots until settled on by Natives.'0’ As previously discussed, the implication from  the Saxman 
opinions was that the trustee had an obligation to protect Native townsites from  non- 
Native encroachment; however the Klawock decision overruled the Saxman op in ions.' " 
Thus, after Klawock, ANTA  did not require the townsite trustee to protect Native townsites 
from  non-Native e n c ro a c h m e n t ,b u t  did require careful adm inistration o f  AN TA  to 
benefit Native occupants o f  townsites.2 *’

J , The BIA's Obligations
It is important to recall that under ANTA  a Native occupant received a deed o r patent to 
the occupied lot. This language indicates that the Native occupant received fu ll legal and 
equitable title to his o r her occupied lot (subject to certain restrictions). As noted earlier, 
the d ifference between the legal and equ itab le (b ene fic ia l) title to p rope rty  is the 
distinguishing feature o f  a property-related trust responsibility.'11 Because townsite lots arc 
deeded to the occupant, they convey fu ll title and therefore do not establish a fedcral- 
Native trusr responsibility in the narrow sense ot the term . That does not mean the federal 
government, particu larly the B IA , cannot have other equally binding ob ligations to Alaska 
Native townsite owners. It can and it does.

These obligations arise in part bee.use Native townsite deeds norm ally  are restricted to 
prevent the owner from  selling the lot. P rior to 1948 , all Native townsite deeds were 
inalienable except on approval ot the Secretary o f the In terior; then ANTA  was amended to 
perm it the owner to obtain an unrestricted deed by petition ing rhe Secretary fo r a 
determ ination that the owner was competent to manage his o r her own aft •irs.‘ 0S Initia lly , 
the In terior Departm ent required that any proposed sale o l Native town c p roperty be

201. Formerly • .lifted it 43 U.S.C.A. § "32 (I9"0).
20.V Klawock. nipm n .l"9. it 16-17. Set alio66 I.D. a: 2 .'
20a. See iupra. n.l ” 9. Seeaho Carlo v. Gus’afinn, tupra n.200, Ruth B. Sandtik. 2l> IB LA *>”  (July 9, I9"6), and City

of Klau-ock v. Andreu A IBLA 85. 33 I.D. a" (1976).
205. Following the Klawock decision, the townsite trustee publicly announced that "unsuhdivided lands in some

patented townsites arc available to both Native and non-Natives alike to stake and build upon." Unnumbered 
bulletin. "Unsuhdivided Townsite Lands" (June 14, 1977).

206. Carlo v. Guitafion, 512 F. Supp. 833 (D.C. Alaska I OSD (ANTA imposes a trust responsibility on the townsite 
trustee to determine the proper Native occupant of a townsite lot carefully).

207. Scott, Tut Law < it rut sis.rii/vwn.lLH.ar 3-4.
208. Act o f February 26, 19 i8. 62 Stat. 35 (formerly codified at 43 U.S.C.A. § 737 (I9"0U.
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reviewed bv the Commissioner o f ln d u n  A ffa irs .** but current regulations require on ly  the 
B IA  Regional D irector's approval fo r sale o f  restricted townsite lots*13 o r issuance o f 
unrestricted deeds.::| These restrictions, necessitated bv the statutory inalienability* t. .ne 
land, quite naturally require Native owners o f  restricted lands to rely on the B IA  for advice 
in the sale or other disposition o f  their lands. Moreover, as restricted lands, Native townsite 
lots are afforded a variety o f  BLA services under a number ol specific federal statutes and 
regulations pplicable to restricted Indian lands.:!J

The necessity for these serv ces appears founded on the statutory requirement that the 
townsite remain inalienable.*1-1 Moreover. Native reliance on the services probably creates 
enforceable federal obligations even though there is no trust responsibility arising out o f  the 
restrictions on the propet ty alone. At least so long as the BLA provides these sen ices or obtain* 
congressional funding to do so, u has an obligation to provide the services equally to all 
owners o f  inalienable townsites.’ "  It is also clear that the federal obligations arising out o f 
specific statutes authorizing these scniccs are fiduciary obligations in the strict sense.-

C . I ssues in  T o 'ocnsite A d m in is t r a t io n

1. Introduction
The issues inherent in the adm inistration of the 1926 Alaska Native Townsite Act remained 
virtua lly dormant u n til the m id -l9~0s. Then, w ith  the implementation o f  A N C SA and 
increased artcntion to village land rights, ther came an explosion o f litiga tion. .Although 
there were several lawsuits, there were rwo main issues: 11) whether A N T A  permitted only 
Native occupancy- and (2) the effect o* AN C SA and FLIWLA (the Federal Land Police 
Management Act) on A N T A .

2. Native Occupancy Rights 
a General

Recall that /Alaska Native occupancy rights were theoretically protected from  encroachment 
bv section 8 o f  the 185-i Organic Act. but the terms under which Natives could acquire 
title to the lands they occupied were “ reserved for future legislation bv Congress. ”- ' Initially.

209 C.-cular No 1082a. %  1 D 5o9. '•*’0(1938) SeeoLotS C F.R I S;.22(a) (1990) ami D UFR V) f ' lh . '  
et tea , relating to BIA approval tor transfer of restricted lands.

210. 93 C.F.R. §2564 V
2! 1 43 C F.R. §§ 256h.G and 2364.”  1 hcsc restrictions do nut. oi course, grow out of the lacl of complete uric in 

the owner. Thev are based on statutory prohibitions, not a deficiency in the owner's title. The situation is 
analogous tn a perron's being legally determined to be incompetent to manage his or her own affairs. Such a 
person may hive complete title to ptopcrrv. but is depth :c! b\ a court ot rhe authority to deal with the property 
Title to restricted lands is in this respect different front rule to either trust or aboriginal lands. In euher of the 
latter cases, the United States holds the legal title and the Natives have an. equitable interest In either case rhe 
federal gosernment also has a trust responsibility ro protect the lands f'vm encroachment

212 Eg.. 25 C.F.R. pi. 152 (sale ol restricted .andsl. pi 162 (leases and permits on restricted lands), pt. 169 (rights- 
of-way over Indian lands), and -i3 C FR &§ 4 200 el iei\ iprobate) See alto the associated statutes cited in the 
regulations.

213 Ct CoHtN (1942), lup'j n.6, at 110. tin 260 and 261 and accompanying text
21-i Cf.Rutzv. Morion, 415 U.S. 199. 236 < I9~3) iapplung this principle in the context of BIA general assistance 

benefits).
2 '- 3. Mitchell 11. tupra n. 126. a; 224-226.
-16. See iupra. n.6. and accompanying texi.
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the In te rior Department permitted Natives to acquire townsite lands under the 1891 
Townsite Act,21 hut subsequent In terior Department decisions prohib ited lands occupied 
by Natives from being included in lands w ithdrawn as townsites under the 1891 act.21" 
Subsequent regulations adopted in  1904 again permitted both Natives and whites to acquire 
lands u ruer the 1891 act,219 but these too were amended in 1908 to preclude Natives from 
acquiring title .220 In doing so the In terior Department concluded that the 1884 Organic 
Act was intended to protect Native occupancy rights by retaining tit le  to the land in 
government ownership. Permitting Natives to acquire title  under the 1891 act would have 
given them unencumbered title  and was held to be contrary to the usual policy o f  restricting 
the sah o f Native-owned lands.” '

As discussed earlier, section 1 o f  A N T A  permitted Natives liv ing in predominately 
white towns to acquire title  to Native-occupied lands, while section 3 perm itted the Interior 
Secretary to w ithdraw  lands “occupied b y . . . Natives o f  Alaska, as a town or village” which 
the townsite trustee was then to convey to the individual Native occupants.” 2 Thus A N T A  
permitted Natives liv ing in white communities to acquire townsite lots by restricted deed 
and arguably permitted the setting aside o f  other lands exclusively for Native com m un itii 
From 1938 to 1959 townsites were administered sim ilarly under both sections 1 and 3 ot 
the 1926 act.22' The so-called Saxman opinions changed these procedures in 1959 and 
seemed to require that lands administered under section 3 be held exclusively for Native 
occupancy.224 Then in 197b the Saxman opinions were judicia lly reversed, and all the A N  FA 
townsites were opened to non-Native occupancy.22 ANCSA and the 1976 repeal of the 
linvnsite Act both cast doubt on this conclusion.

b. The Saxman Opinions

Under the usual requirements o f Alaska townsite administration, the residents o f  the proposed 
townsite would petition for a townsite. The lands for the townsite were then withdrawn, 
surveyed, and patented ro the trustee. Occupants would then petition for a subdivisional 
survey of their lots and would receive deeds for lots based on the survey. When the lands were 
subdivided, there would usually be lots w ith in  each subdivision that were not occupied. I he 
regulations permitted such lots to be sold either to the highest bidder or for "fair value” to a 
government agency; any lots remaining could be deeded to the municipality. Typically in

21’’ Non-Mineral Entries tn Alaska. 12 L.D 383. 595-5% (1981).
2IS. Atrtie Cleogruh. 28 I..D. *>27 (May'22, 1899). Accord. Louis Creenbiium, 26 L.D. 312 (April 13, 1398); Pacific 

Steam Whaling Co.. 26 1 .D. 338 lApiil 22. 1898); John G. Brady, 28 LD. 333 (June 2}. 1899) (all relating in 
pruicinon of Native occupancy from disposition under §§ 12-19 of the 1891 act).

219. 33 I .D. 163. It’7-8 (August 1. 1904),
220. 37 L.D. 337 (December 29. 1908).
221 I he noncitizen status ot Natives was also sometimes advanced as a reason that the 1891 act sould not be applied 

to them. In 1923 the Interior Department adopted regulations permitting citizen Natives to acquire lots under 
the 1891 act (50 I D 27, 46). The Ccneral Citizenship Act c i , >24 (8 U.S.C.A. § 1401) seemingly eliminated
this obstacle for noncitizen Indians, bill Congress nonetheless cnaited AN’i A rwo years later, because it was nor
dear ihat .Alaska Natives were “ Indians " See D C. MlICIlFU, Sold AMERICAN 7 1, 72 (199’’ ) (discussing the
early federal reluctance to recognize Alaska Natives as Indians).

222. See supra, n.175, and accompanying text.
223. See supra, n I'tijnd 177, and accompanying text.
224. See supra, n.l 89, and accompanying text
223. See supra, n.l 94 and 193. and accompanying text.
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Alaska, not all o f  the lands withdrawn would be surveyed. Those lands that were not surveyed 
remained unsubdivided until future occupants petitioned for a suivev. U n til 1959, these were 
the procedures used to administer both Native and non-Native townsites."''

The first Saxnun opinion concluded that section 3 o f  the 1926 act required the trustee to 
dispose o f  the lots “to A  'attve occupants o f  a Native town or village" (emphasis added), which 
precluded sales o f  unoccupied, subdivided lands in Native townsites to i on-Natives by competitive 
bid. The opinion implied further that the trustee could fu lfill the trust by deeding the lands in 
the subdivided portion to Natives whose occupancy begin after the subdivisional survey." 
Although the Saxman opinion suggested that the townsite regulations ought to be revised to 
reflect its conclusions, the regulations were never revised. A subsequen. Solicitors opinion 
concluded on die basis o f the Saxman opinion that unoccupied subdivided lands in Native 
townsites could not be deeded to municipalities either."’8 Thus, under the Saxman opinions, 
subdivided lots iri Native townsites could be disposed o f only to individual Native occupants.

c. Klawock v. Gustafson

The Sarnti.n opinions lim ited the trustee's oprions when it came to disposition o f rhe 
subdivided lots, but the trustee apparently interpreted them not to prohib it non-Native 
occupancy o f  the unsuhdivided portion  o f  a Native townsite. Non-Natives occupying such 
lands could then request a subdivisional survey and receive deeds to the lands they occupied, 
thus establishing non-Native occupancy ot what, under the rationale o f the Saxman opinions, 
were lands supposedly held for exclusive Native occupancy The situation came to a head :n 
the southeast .Alaskan Native com m un ity  o f Klavsock. The state o f .Alaska and individual 
non-Natives had occupied parcels in the unsuhdivided portion ot the Klawock townsite 
and constructed substantial improvements, fo llo w in g  subdivisional survey, the occupants 
applied for and were awarded deeds over the protests ot the K iry  n! Klawock, which claimed, 
among other .nings, that under section 3 o f A N  FA only Natives could occupy lands in 
Native townsites.

The city appealed the trustee's award o f  the deeds administratively, but lost;-' on judicial 
review, the Alaska Federal D istrict C ourt rejected the reasoning ot the Saxman opinions 
and concluded that the Native townsites administered under section 3 o f  A N T A  were to be 
administered according to the same regulations as non-Native townsites under the 1891 
act. In reaching its decision, the court concluded that the 1926 act:

was p r im a r i l y  c o n c e r n e d  n o t  w i t h  e s t a b l is h in g  N a t i v e  t o w n s  b u t  w i t h  is s u in g  d e e d s  t o  in d iv i d u a l

A la s k a n  N a t iv e s  f o r  t h e  p a rc e ls  t h c v  o c c u p ie d  w i t h i n  t o w n s i te s  o n  le d c r a l  I j n d  in  A la s k a  - '

d. Effects of Klawock v. Gustafson

Like a stone dropped in to  a quiet pool. Klawock c. Gvaafion sent ripples to the tar shotes o l 
Alaska townsite administration. First, by overruling the Saxman opinions, it cast doubt on 
the land rights o f individuals who commenced occupancy alter subdivisional survey. Second, 
it affirmed the right o f  non-Natives to establish occupancy on unsuhdivided lands in Native

226 See generally KUwom i Gunafton. .up an I ' 4', j< IS.and I K  FR mbpanv Zbtr\ and2ViS
227. 66 I D., iupra n.l89, at 21S
228. Discussed in Klawock u Gtuiapon. iupra n.I79. a: In
229. Cay ol Klawock v. Andrew, lupu n.2lW
230. Klawock i'. Gui ion, iupra n .l79, ai 12
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townsites. Third, it was interpreted adm inistratively to perm it municipalities in Native 
townsites to acqu ire unoccup ied  subdivided and (la te r ) unsuhd iv ided lands. T h is  
administrative interpretation led to a successful claim lo r  attorney fees by K lawock s lawyers 
to which all Native townsites in the state had to contribute.

i. Nati/e Occupancy After Suodivision

Under the townsite regulations, the date o f  the subdivisional survey is the crucial date fo r 
the determination o f  an occupants claim to a lot.*" Under the first Smnan  opin ion , however, 
Natives cou ld establish occupancy af'er the subdivisional survey. In rejecting this aspect o f  
the Saxman opin ion , the Klawock decision implies that Native occupants after the subdivision 
who have not received their deeds may never receive them. Since there were no such occupants 
before the court, they were not considered in the decision, but there have been no reported 
disputes over this issue.

ii. Non-Native Occupancy

At the time o f  the KLtwock decision ( 19 76 ) there was relatively little land available in Alaska 
that people could acquire merely by occupying it. M ost lands were tied up by A N C SA  or 
state selections o r the national and public interest withdrawals under sections 1 7 (d )(1 ) and 
12) o f  ANCSA . The court's decision kept open some 6 ,4 00  acres o f  unsubdivided townsite 
lands fo r acquisition by occupancy. The seeming availability o f  these lands fo r inexpensive 
settlement resulted in a non-Native land rush o f  (a irly serious proportions in or.ee isolated, 
culturally homogeneous villages. "  Subsequently, the Interior Department s Alaska Regional 
Solic itor concluded that the Federal l  and Policy Management Act, which repealed AN  TA 
some twenty-one days before the Klawock decision, also prevented ness occupancy o f  
unsuhdivided townsite lands. "

iii. Municipal Land Rights
Follow ing the KLtu ock decision, the In terior Department was asked again to examine the 
light o f  a municipality to lands under the 1926 act. In 1977 the In terio r Departm ent s 
Alaska Regional Solicitor concluded that since the proceeds o f  any sale o f  subdivided lots 
went to the municipality, the municipality could, in effect, outbid any purchaser. "  The 
townsite trustee subsequently advised occupants o f  unsuhdivided lands that unless their 
occupancy predated the 1976 repeal o f  the 1926 act, the municipalities w ou ld be entitled 
io receive all the unsubdivided lands as well.*'6 The entitlement o f  the municipalities to the

2.?!, 4 3 C.F.R. § i ee alt eg. City of KLtwock u Andrew. tuprj n.204.
232 Statistics from BLM stare offic , Towntitc Trustee
233 See. eg. AFN Convention Resolution No ’ 3, Native rnwnsitrs Claims in Lnsubdivided lownntc Iract>• 

summan/cd in l')T~ AFN Contention Report at 29 (January 4. I9~8).
234 Op. Alaska Reg. Sol., ‘ Effect ol Repeal of Townsite l aws on Occupants who entered after October 21. I9” (i“

(February 20, 19,31),'. One occupant of a tow m.te who initiated occupancy iltet the passage o f FLPMA ami the 
repeal of the townsite act unsuccessfully challenged the Alaska Regional Solicitors opinion. For a lull discussion,
ree Royal Hams. 45 1B I_A 37 (January P . 1980). Royal Harris c. United States, A80-I~a Civ (D Alaska 1987)
(Judgment and (Order of Dismissal).

233. Op. Alaska Reg. Sol.. (Feh S. I r,~—). iupra n 193, tee ,tho 41 C. F R. § 2'(’ 3 Sih’ i t , <r«-i,i:ir,v. city ipprovai "I 
inv sale and 2363 ’ , regarding disposition ot proceeds ol sales'.

236. Discussed in Royal Hams, supra n 23 l. at 38.
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unoccupied, subdivided lands was clear, ou i it was less ciear as to the unsuhdivided lands.-*' 
However, there have been no reported disputes over this issue

iv. Attorney Fees

O ne o f the truly unanticipated results o f the Klawock decision was that every Native townsite 
in the state was required to contribute a portion o f  the value o f  the lands w ithin each 
townsite to the payment ot the C ity  o f  K lawock’s attorney's fees. The federal appeals court 
held that as a direct result o f  the lawsuit each Native com m unity became entitled to lands 
to which they were not previously entitled under the Saxman opin ions. Since each o f  these 
communities benefited fron i f r  efforts ot the attorney! on behalf ot K lawock. the court 
held that the lands the communities were to receive c on sum ed  a comm on fund fo r the 
payment ot the artornev fees.2"' U ltim ate ly  the federal district con. t confirm ed an award o f  
51 T6 .0 00  in fees which the affected communities paid in p roportion to the amount o f Ian J 
they were due to receive as a result o l the Klawock litiga tion .'1'

3. Effects o f ANCSA and FLPMA

a. General

The .Alaska Native C laims Settlement A ct-' and the Federal la n d  P ’ licy Management 
A ct-1-’ are unrelated staiutcs, hut both have been claimed to affect the scope or rights under 
.ANTA. Read one uav, .ANCSA could have been interpreted to w ithdraw for A N C SA  
corporation selection unsubdivided ANTA tow nsite lands located in Native villages. FLPM.A, 
on the other hand, specifically repealed ANTA  on O ctober 21 , 19 " 6 , jn d  has been held to 
deny the right to establish occupancy on unsuhdivided lands after the date o f  repeal.'1' 
Since the cttects ot both A NCSA  and F l.PM A  are subject to valid existing rights, whether 
and under what circumstances the federal townsites constitute such rii hts became the focus 
o f  debate. In addition to these issues. ANCSA also established a separate scheme ot municipal 
land entitlements and toss mite adm imstrarion sshich svenr beyond the federal townsite 
laws.

b. ANCSA
.Among other things, section 1 1 (a )(1 ) o l ANCSA  automatically w ithdrew for A N CSA  
corporation selection all public lands within the core township(s) enclosing a Native village.-'
' Public lands" are defined in A N CSA  to mean "all Federal lands and interests therein" in 
.Alaska,’ '' which might well have included lar.d w ithdrawn tor towns-fe< but not vet 
subdivided or occupied by individuals. The N in th  C ircuit C ou rt ot Appeals in itia lly held 
that this might be sufficient to withdraw automatically tor ANCSA  selection all vacant

23~ .See KLiuock v Gu,tjr\vn. iiiP'j n I?*'
-.it* *er Royal Hints, iupra it 23a. at9.} (Bur.kt dissenting)
-39. XLtutck v. Guiufion. it !’ ’*•
2-iO Interview with John M Alien Mi'ka Regmnil Solicitor 'Pccembet IV ! ' )
241 Act ol' I ifcrmber 18. I')’ !. Put. I No ‘>2-203. Slit (.88 i l i t '  S.C A lt)UI rlsfij
242. Act ol October 21, 1976, Pub L No ‘>4-4'9. 90 Sat 2'43 (4 U \S  t A fO I  erift/i
21 > Srt Poya!Hunts v. L'r.ned St.ttn. iup*J n.234

43 L'.SC.A § I6 I0u HI)(A>.
24V 43 L'.S.C A § 1602(e).
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unsuhdivided townsite lands.246 I f  this interpretation had been sustained it would have 
required unoccupied, unsuhdivided lands in the core townships to be conveyed to Native 
corporations under A N C SA instead o f  to individual.' or municipalities under A N TA .

However, the AN C SA 11(a)(1) withdrawals are all “subject to valid existing rights"; 
therefore, the question was at what po in t the rights o f  the townsite trustee, the townsite 
occupants, and the m unicipality become valid as to the AN C SA w ithdrawals. It was generally 
assumed that i f  the rights were vested before December 18, 1971, then the)'were borh valid 
and existing at the time AN C SA became law. The In te rior Department regulations and the 
Alaska Regional Solicitor also indicated that a com m unity ’s application for a townsite 
segregated the entire tract applied fo r and established a vested righ t in the individuals and 
me com m unity to receive it eventually.24 One unreported decision o f  the Alaska Federal 
D istrict C ourt had -one so far as to uphold the claim o f the city o f  Barrow to unoccupied, 
subdivided townsite lands as a “valid existing right predating the AN C SA withdrawals,243 
but under the D epartm ent’s regulations merely surveying the land and patenting it to the 
townsite trustee also appeared to vest such rights.24'2 U ltim ately the federal courts sided 
w ith  the In te rio r Department and held that the federal townsite lands were not available 
fo r AN C SA corporation selection. This also meant that the unoccupied townsite lands 
were reserved for the m unicipalities.2'" A  final decision in 1989 held that these unoccupied 
“residual lands located in unincorporated communities could be conveyed ro the tribal 
governments o f  such communities.251 This cleared the w'ay for the lederal townsite trustee 
to dispose o f  all the unoccupied subdivided and unsubdivided townsite lands in both 
unincorporated and incorporated communities. As o f 1997 all the lands in the federal 
townsites had been distributed either to individual occupants, to municipalities, or to tribal 
governments. Two townsites have yet to be form ally closed, but they were expected to be 
closed in uue course.2' 2

C. FLPMA

Section 705(a) o f  FLPM A  specifically repeals the townsite provisions o f  both the 1891 and 
1926 acts, but section 701 prevents term inadon o f  any ’ land use right or authorization 
and preserves all land “withdrawals, reser vations, classifications and designations’’ in effect 
as o f  the date o f  the repeal. It was held administratively that the effect o f  the repeal was to 
prevent all new occupancy o f townsite lands after October 2 1 ,1 976.: "  The federal courts 
upheld this interpretation.2' 4

246. Alegnagtk Natives Ltd. it Andrus (Alegnagik I). 648 F 2d 4*)6 (0th Cir. 1980), on rehearing, 648 F.2d 505 (9[|r 
Cir. 1981 .

2a7. Cf. 43 C.F. ft. § 2091 4. See also 4 * C.F.R S 2565.1 (a) and Op. Alaska Reg. Sol.. "EfFctr of Repeal ol Towrsiic 
Laws on Occupants who entered after Ot tuber 21.19’V  (February 20,19’’ 9; at 3; see also McCLsskey ft Padfie 
Coau Co.. ’.60 F 794. 798 <‘>th Cir. 1908)

248. City of Banow u. Gustafson. A 80-333 Civil Slip Op. (D.C. Alaska August 27, 1981).
249. &r 43 C.F.R. § 2565.1(c).
250. Alegnagik Natives. Ltd United States (Alegnagik II). 635 F. Supp. 1477 ( D .  Alaska 1985), aff'd 806 F.2d 92 I 

(9th Cir. 1986).
251. Alegnagik Natives. Ltd. v. United Stares (Alegnagik HI). 886 F.2d 2 3 7  (l,ih Cir 1989).
252. Telephone interview with Martin Hansen, lownsite Trustee (November 12 I ,>98)
253. Royal Harris, supra n234.
254. Alegnagik II. supra. 806 F.2d 924 (9th Cir. 1986).
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Section 14(c) o f AN CSA appears to be an alt.rnativc to the subsequently repealed Alaska 
townsite laws. As now amended, it requires each village corporation to deed to local residents, 
businesses, and nonprofit organizations the surface estate o f  those village lands they occupied 
as o f  December 18. 1971.w  As orig inally enacted, a m in im um  o f 1.280 acres o f  the 
remaining surface estate also had to be conveyed to the incorporated m unicipality or to the 
state in trust for any future municipality, but 1980 amendments to A N  Co A  now perm it 
village corporations to negotiate lower m un ic ipa l grants w ith  the state or affected 
municipalities.1' 1’ These provisions permit more flexib ility  in the administration ot municipal 
lands than was possible under the Alaska townsite laws, and perm it Alaska villages to acquire 
more land for municipal purposes than was possible under the federal townsite laws. As 
Congress concluded when it repealed AN TA  in 1976, AN C SA had made it "obsolete. ' '
It was not un til 1989, however, that the courts made good on this conclusion by allowing 
the unoccupied townsite lands in unincorporated communities to be cons eyed to the tribal 

governments.2'11

4. Miscellaneous Issues

There are numerous opportunities for error in any procedural)- complex, bureaucratic land 
withdrawal ind conveyance scheme. I  he 1926 Native Townsite Act is no exception, in at 
least one instance too much land was identified for possible inclusion in a tow nsite and 
erroneously patented to the townsite trustee. .Although the trustee protested the error, 
procedures were perhaps not then available to correct the patent. Individuals occupied the 
excess lands and an ANCSA village corporation also selected it. When petitioned tc subdivide 
the land and deed the lots, the trustee refused. On appeal, the ' f  A  concluded that die excess 
lands had not even been included in the survey o f th.- designated “townsite" and had therefore 
been erroneously patented to the trustee. The occupant s claims were reject d and the village 
land selection affirmed.J,!> Ir has also been held, however, that the trustee has a fiduciarv 
obligation to administer AN TA  for the bc.iefit ot Native occupants of townsite lots. Ih e  
responsibility is based in part on the restricted status ot the lands convcved to Natives under 
the act as well as the general special responsibility o f  the federal gov ernment to Natives. -

IV. Jurisdictional Issues
A. G enf.ral
The restricted titles o f Alaska Native allotments and restricted townsite lots carry certain 

jurisdictional implications w ith  them. First, du-y are subject to certain federal statutes 
applicable to restricted lands governing probate and the granting o f rights of wav. leases.

d. ANCSA Municipal Lands

2ss l -.S.C.A. % !<>!3(c» II.
236. 43U.SC A § 1613(c)(3).
25’  HR Ri-r. No 941163 at 26, reported in l«f»6 U.S.C C AN 6173 at 6200
258 See Alegnagik III. 886 F.2d 23’  !9ih U r 1989)
249 Sicplicn Kenyon (On Reconsideration), 63 IRLA 4a (June 23. 1982). OuzinhtS itr.eCo'p f  '1 an. .480 | ‘>6

Civ. (D. Alaska 198*4 > (Memorandum and Order): In The Matter of 'tepnen Kenyon, IBLA St (SI (19S11)
I Decision finding no issues of estoppel and oinfitmtng Oujinkie Native Corp land selectto./

260. Carlo i Gustafon, iupra n 200
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and sim ilar interests. These effectively preclude state courts from exercising jurisdiction to 
decide disputes arising over these matters on allotment and townsite lands. O ther federal 
statutes grant special authority to the federal courts to adjudicate disputes about allotment 
cntiuemcnts and specifically preclude state jurisdiction. These jurisdictional niceties were 
somet lies not fu lly  appreciated in Alaska, which has led to litiga tion  testing the precise 
scope o f state authority on a variety o f  issues.

B. F ederal C o u k r  J u r is d ic t io n

The federal courrs have exclusive jurisdiction under U.S.C!.A. §§ .145 and .)-i6 to 
adjudicate “the right o f  any person, in whole or in  part o f  Indian blood or descent, to any 
allotment o f  land under any law or treaty." In all such suits the United States must be 
named in itia lly  as a defendant,162 but others may he named also.26' Ih c  statute affords 
jurisdiction to decide disputes involving both the issuance o f allotments and the interests 
o fN a ’ ivcs in their allotments after they n-e acquired, but only waives the sovereign im m unity  
o f the United States as to the former claims.2'*' The statute applies to both trust and restricted 
lands2' '  and has been applied to  Alaska townsire and a llo tm e n t lands in  several 
circumstances.266 However, the Eleventh Amendment to the U.S. C onstitu tion prevents 
individua’ allotment owners fro " ' suing a state in federal court for trespass or other claims 
related to the allotment. O n ly  the federal government can bring such suits against states as 
an exercise o f  its trust responsibility’.20

P rio r to the enactment o f  this statute neither state n o r Ice ral courts had jurisdiction 
over allotment disputes. T he  United States was an indispensable party to most such disputes 
because o f  the trust o r restricted status o f  the allotted lands, hut h.ul no' waived its immunity 
from  suit, so it was impossible for a court to acquire juiisdictioo over all the parties necessary 
to resolve most a llo tm ent disputes. O n ly  the Secretary o f  the Interior had authority to 
resolve such disputes. ’' '' T he  statute is a lim ited waiver o f  federal sovereign imm unity lo r 
federal jurisdictional purposes, but it docs not perm it state courts to adp dicatc disputes 
involving the title, ownership, or possession o f  an allotment.

Federal courts also have jurisdiction to resolve quiet title actions brought against the 
federal government under the federal Q u iet T itle Act (Q TA ) fo r property in which the

261. Act ot August Is 18')'!. ch 290. 28 Stir. 305, a, amended. AK.i coddled in part it 28 U.S.C.A 1) 1333. Set 
generally O'HF.N (1982), supra n.3, at 313-316.

262. I his requirement was a 'Jed in 1901: prior to that time ihc United States was nut a necessary parr, Ily Yu-Tse- 
Md-Ksn r. Smith. 19-1 I S. 901, -il3 (1904).

263. E.g.. McKay • Kalyton, 204 U.S 45s (1907). W hether the United States is i 'indispensable* or merely a 
''necessary*' parr)' nuv depend on (he circumstances, particularly whetltc: the dispute involvt. iltimaceownership 
nt the land. See CoMEN (1982), supra n.3, at 31 5, n.2’ 3.

2i> i. United States r Mamie, t ’ O I ' 8. S3 4. 8|A (1986) As to the latter type of case, the statute onlv allows suits b> 
Natives agjins. private panics

26s. McKay v. Kalyt. n, ,upr.i n.263 (mist lands); Heckman v i'mted ''tares. 22 1 U.S. 113, 441 (191!) (restricted 
lands). See,dm Arenas . Uniieit Statei, 322 U.S. 4 129 (l')-i 1): I nned Statei t. Payne, 26-t U.S. 4-16 ( 1924).

260. ALuka r. Agli. 4’ 2 h Supp. 70 (1) Alaska 19*79) (2* U.S.C.A. § 1353 urae/s exclusive jurisdiction to federal
courts to determine entitlements to allotments); Pence t: Kleppe (Pence I). 529 F.2d 135 (9th Cir. |9~6) (federal 
jurisdiction to determine initioj entitlement to allotment): Carla v. (justajim. n 200, above (restricted townsite 
eatcd as an allotment lor purposes ol 25 U.S.C.A. § 3 )5).

26". Harnson v Shekel, (i F3d I't~  (9th Cir. 1993).
268. McKay u. Kalyton, supra n.263. at 468 (citatum omitted).
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federal government "claims an interest.'’ *'6" The Q TA  specifically waives federal im m unity 
fo r suit in all such eases except fo r those pertaining to “ trust or restricted Ind ian lands." The 
practical effect o f  this lim ited waiver is to prevent judicial challenges to federal decisions 
granting allotments. This principle has been applied in Alaska to prevent the state o f  Alaska 
from  litigating a federal decision to grant an a llotm ent in conflict with the federally granted 
right o f  wav fo r the bridge across the Ncnana River on the main h ichw jv between Anchor 12c 
and Fairbanks.-’70

C . E ffect  o f  P.L. 2 8 0
Under P.L. 2 8 0 ,r i  some states, including Alaska, now have general jurisdiction to adjudicate 
“causes o f  action" arising in "Ind ian  country" (which includes a llotments).- A lthough 
trust and restrcted lands arc repeatedly treated in tlie same manner under the law,* 1 
differences in the nature o f the land title have provided a springboard into the alreadv 
animated debate over Indian coun try in Alaska.*’ " Absent a clear federal decision to the 
contrary, the plain meaning o f  Indian country incorporates Native allotments and Native 
townsites

Beyond the debate over Ind ian countrv status, P.L 2 8 0  itse lf excludes from  such 
jurisdiction any authority to "adjudicate, in probate proceedings o r otherwise, the ownership 
o r right to possession o f  [trust o r restricted] property o r anv interest therein." Moreover, 
nothing in P.L. 280  is intended to "authorize the alienation, encumbrance o r  taxation" o f  
trust o r restricted lands o r the regulation o f such lands in a manner "inconsistent with anv 
federa l treaty, agreement, or statute o r with any regulation nude pursuant thereto."

269 28 U.S.CLA. § NO'JaUi Ti e Ql.A n ihe cxJjstsc authority for sum u> quit: riilr to pruperrv m s* hull the 
United State* claims an interest UnitedState: i Mor.j.- t'6 T 5 83 • uprj

r o ,  AUtku i Babbitt fAibert AUormenil, 38 F hi IOo8(9ihCir t'WiT Auuka e SjouixiFrntr'Allcmeiil. 0” F )d siw 
(4th Cir. 1999). Bur .ttAlatbe i Babbitt'Bryant A/lorment), 182F3dO~2 '9th Cir. 1999) (distinguishing Aibe: t 
and Baiter if ihc allotment applicant did not inmate use and oo.upar.cv before the mini) grant o n  state right ol 
snv lor the same highway) See also State of ALuka ; Gt'oa/juu Till IBLA J0; 21 l 199"' thntuuig tin: 
allot men i use and occupanev washing after grant ol a competing right of way is suhtr*; ;o the right ol svi) I

2~I Pub. I- No. 83-280, Act of August 19. 1953. ch. 5 0 5 .6 'Stat 588. now codifiec as amended in scattered puts 
of 18 and 28 L' S.C A. See28 U.S.C A % 1360 (civil lunsdiction! and 18 I ' S.C A % 1 It,2 (criminal lur.ulktton, 
applied to Alaska, Act of August 8, l ‘>98. Pub L. No 85 019. "2 Stat. sq1 Other provisions of PI 28(J run 
related to Alaska were repealed and substantially reenacted as part ol the 1968 Indian I nil Riglits Act, Pub I 
No. 60-284.Title IV, April II 1968. 82 Star, "8. 2S I' S C A ,'6 l ’ 2!-I32(>

272 “ Indian country" is now defined at 18 C‘ S C A % 115| ro in.lodf rest'sations, allotmens and dependent
Indian communities

2~3 CuHLS ( 1982), iupra n 3 at 018 See also 25 t. FR % 1502 (T.l'tn) tlndu t land). 2 1 I S.C. A 6 220l o i
(Indian land consolidation): 25 C 5 C.A 5 323 '.Rights of way across Indian lands) 2'.' T S t A  ̂ l ’ | St 43
C.F.R. pt. 4 (probate of Indian lands)

2~4. See Aai anJanet i State of ALuka. 9)6 P. 2d 12(>3 (AJaska 199") (discus iing differences bcrsxern ( .cncral Allot men'
Act and Alaska Native .Alloiment Act svnh regards to Indian coumrV

2-5. Cuh2n (1982), tupra n.3, ar '66 !' Natise allotments in Alaska also should he Indian country so long as they
remain in Indian title") Afro Op. Sul M 36.9'5 at 129-130 (January It . 1993) (“With respect m Alaska
Native allotments, wc Conclude ihar thes do lull tsiihin the siaiutoiv definition ol Indian cuumrv"

2~6 28 U S.C A « 1360(b)
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I. Civil Disputes

Thus, in the civil arena, P .L  2 80  has been construed as a fa irly lim ited grant o f  state 
jurisdiction on ly  to adjudicate disputes.' and to preclude local taxation.™  zoning, o r other 
regulation-” " o f  restricted Indian lands. The Alaska Supreme C ou rt has also consistently 
interpreted P.L. 2 80  to proh ib it state court adjudication o f  disputes involving restricted or 
trust property.2*0 Nonetheless, disputes arise about the jurisdiction o f  Alaska state courts 
over restricted a llotm ent and townsite lands, particularly in domestic relations matters. In 
a divorce, the allottees spouse might claim to have contributed during the marriage to the 
improvement o f  the allotted land. Under these circumstances (especially i f  there are children 
involved), the lower courts have attempted to apportion the benefit o f the allotment indirectly 
between the parties.

For example, in one case the superior court ordered the allottee to w ill the a llotm ent to 
the children o f the marriage.2*' In another, involving the same land, the court in effect ordered 
separate maintenance o f  the spouse and children on the allotment.-’*-' In yet another instance, 
the lower court ordered the value of the allotment included in the calculation o f  the property 
division.28’ N o case presenting the question o f  the scope o f  Alaska state court jurisdiction 
to apportion the benefit o f  an allotm ent indirectly has yet been reported, but under the 
authority now established, it does not seem likely that a court would have such jurisdiction it 
it in any way authorized the “alienation [or] encumbrance' o f  the land o r constituted an 
adjudication o f "ownership o r right to possession ...or any interest" in the a llo tm ent.284

1 ■ Set generally Bryan r. tun  a County, 126 L'.S. J ’ . t ( 19"6) (regarding ihe limitations of P .L  280 jurisdiction!. Set
alio C. Goldberg Public I an 290.' The hmiti of State Jurisdiction Our Reienannn Indian. 12 I :CLA L Rev. 
535(1975).

2 "8. People of South Xlienee r Brutal Pay Borough, 100 F. Supp 8~0 (D. Alaska 1')“ *»| (lotal government precluded
Irom taxing restricted townsite lots and permanent improvements (fixtures/, but permuted to tax person,il 
propern, located on allotmcmi.

27'). Santa Rina Band of Indian r Rings County 5)2 F2d 655 Dth Cir 1975), cere den '129 C .V 1038 (upholding 
28 C.F.R. 5 1.4 which prohibits slate or local regulation ot rhe use of trust tnd restricted lands except w ith me 
authorization of the Secretary ot the Interior) See alio Applicability of Health and Sanitation Laws of the State 
of California on Indian Reservations, 2 Op. Sol. on bid At). 19,St, (M-36768 February 1969); 58 I.D. 42 
(1942), I he numerous ledcral statutes and regulations governing [he lease, sale, ck. ol restricted lands ate also 
likely to preempt state or local regulation of these lands. Cf. White Mountain Apache I'rihe t. Bracket 448 (I S. 
1. 6 (1980). See alio iupra. n .l34-138, and accompanying texi. But ter Memorandum front Alaska Regional 
Solicitor's Office; Juneau City and Borough Municipal Code Enforccmcn: in "Juneau Indian Village" (May 2. 
1989 Anchorage) (interpreting 25 C.F K. i  1. 1 narrowly as applying only to leased lands and exploring legal 
avenues for cnfotccmcnt of local coning and regulation on Native townsites in Juneau). For a detailed discussion 
of /oninp issues and Native land, irr Brendate v. Confederated Tnbet and Banili of Yakima Indian Xation, 492 
U.S. 408 (1989V

280. Heffle v. ALtika. 633 I’.2d 2<>4 (Alaska 1981) (state courts have no jiitisdiction over allotments; therefore, state 
court injunction against barricading disputed trans-Alaska pipeline system tight of wav held impropci). Set alia 
Cf.Olleiteadv. Xatne Village ofTyonek, 560 l’.2d )! (Alaska 1 9 7 7 ), cert den 434 L'.S. 938 (state courts have no 
junsdiction to adjudicate entitlement to ttih.il trust property), Calista r. Mann 564 R2d 53 (Alaska 1977) (state 
adjudication of restricted ANCSA stuck prohibited except as pctmitted under ANCSA)

281. Schade v Schade. No. 6"-55 (Third ludictal Dist.. Alaska Superior ( 't. Order dated December 20, 1967).
282 Schade n, Schade. 3KO 80-385 (.Alaska Superior Ct. order dated January 20, 1981) (permitting ex-spouse and 

children to remain on ex-husbands' allotment pending further action in the case)
283 VVihon i. \Xihon. ) AN-76-4251 Civil (Alaska Superior Ct order dated March 29,1978). The Assistant Secretary 

tor Indian Allans subsequently rciuied to permit sale of the allotment to satists the divorce judgement; ,et “ In 
the matter ol the application for sale of Native illotmcnt by Noel R. VC ilson," Memorandum from .Assistant
Secretary (September 14, 1978). The federal bankruptcy court subsequently excluded the value of the allotment
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As applied ro Alaska. P.L. 28Q affords the state broad jurisdiction to enforce its crim inal 
laws with the “same force and effect” w ithin Indian country as elsewhere in the statc.;s< As 
with civil ju risd ic tion , however, enforcement o f  crim ina l laws cannot au thorize the 
“alienation, encumbrance o r taxation" o f  trust o r restricted property, nor may it become an 
excuse fo r the adjudication o f  “ ownership or right to possession . . .  o r any interest” in a 
restricted Alaska Native allotm ent o r a townsite lo t .'10 In practical terms, though, crim inal 
prosecutions do not generally involve issues which will touch on any o f  those matters 
prohibited under P.L. 280 , so the state's crim inal jurisdiction o f  allotted and townsite lands 
is relatively unfettered

One potential area o f  doubt, however, centers on the distinction between proh ib ito ry 
(crim inal) and regulatory (c iv il) laws. As explained earlier, it has been held that P.L. 2 8 0  
was not a grant to states o f  civil regulator)' authority.*11 Accordingly, when a state seeks to 
enforce a law within Indian country under authority o f P.L. 2 80 , it must be determ ined 
whether the law is crim inal in nature and enforceable in Indian country, o r civil in nature 
and applicable on lv  as it may be relevant to private civil litigation in state court. ^

In California v. Cabazon Band o f  Mission Indians'8<) the U .S . Supreme C ou rt adopted 
a test to define the difference between p roh ib ito ry  (crim ina l) and regu latory (c iv il) laws t >r 
purposes o f  P.L. 2 80  jurisdiction:

f l j f  t h e  in r c n r  o f  a s ta te  la w  is  g e n e r a l ly  io p r o h i b i t  c e r t a in  c o n d u c t ,  i t  t a i ls  w i t h i n  P u b .  L .

2 8 0  s g r a n t  o l  c r i m i n a l  j u r i s d i c t i o n ,  b u t  i l  ih e  s t a le  la w  g e n e r a l ly  p e r m i t s  t h e  c o n d u c t  a i 

is s u e ,  s u b je c t  i o  r e g u la t i o n ,  i i  m u s t  b e  c la s s i f ie d  as c iv i l / r e g u la t o r y  a r id  P u b .  L .  2 8 0  d o c s  

n o t  a u t h o r is e  i t s  e n f o r c e m e n t  o n  an I n d ia n  r e s e r s a t i r n .  T h e  s h o r t h a n d  te s t  is w h e t h e r  t h e  

c o n d u c t  a t  is s u e  v io la t e s  t h e  S ta te s  p u b l i c  p o l i c y

.-Viter lengthy discussion, the m ajority  .n Cabazon held that because gambling was not 
prohibited, but rather regulated bv Ca lifo rn ias gaming laws, the state cou ld  not use P.L. 
2.80 to force tribal gambling operations in Indian countrv to comply with stJte regulations

2. Criminal Disputes

from Wilson’s bankrupts, estate on the strength ol’ government arguments that the stite court lu.l r "  authority 
to include it in the divoice award (1) Alaska Bankruptcy ct. Nt? ' " n 00310). Bur >n Snepparei i 'ineppard. 
655 P.2d 895 (Ida December 16 19.821 (upholding award ol value spouse contributed to purch sc ot trust 
property) accordFnber ii Fuher. (>56 P2d 129 (Ida December 30. 1982) Bui ice Sheppard u Sneppard. iupra, at 
923-924 (Bistlmc dissenting).

254 McKay tt Kalyton, iupra n.263, ai 469 (prohibiting indirect state court ad|iidication ul iilotme.il possession! S>' 
also In Be Humboldt Fir. !nc . 426 F Supp 292. 296 (N’ .D. Cal 19 I (prohibiting application of anv stair lass 
to dispute involving ttust or restricted proper:.-1

255 13 U S.C.A § 1162(a).
286 18 U.SC.A. § 1162(b)
28'. Hi- in i Itdica County. 426 U 8 3~3 (1976)
2.38 CaHjorr.ia v. Cabazon Band of Munon Indiani. a80 I ’ S. 202, 208 119.8*1
289 . Id.

290 Id at 209 (however the Court did svar.-i that it is rut a ’bright-line rule” and full examination ol the state Use- at 
issue is necessary).

291 Compare Seminole Tribe ofir.diam i Buneruorih. 688 F.2d 510 (5th Cir. October 5. l ‘>Hll.ien den 45 ; L'.S 
1020 (gambling held regulatory), with L'nirea State1 1 Mar,ye.. e,S~ 1.2d I 561 ! hii Cif. I'*"*' --.ale ol Itreworlo 
held prohibited under state lasv and. therefore, a criminal violation within the meaning ol ihc Assimilative 
Crimes Act 118 U.S.C.A. § I 31).
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Follow ing this line o f  reasoning, it is possible to conclude that other regu latory schemes 
that impose crim inal penalties may also be excluded from  the state’s P.L. 2 8 0  a llo tm ent and 
townsite ju risd ic tion / ’2

However, the Alaska state appeals court has held that Alaska can enforce its hunting 
laws on Alaska Native a llotments.2”  In  this case the defendant shot a deer out o f  season for 
subsistence purposes on his uncle's Native a llotm ent. Addressing the P.L. 2 8 0  distinction 
between "crim ina l/p roh ib itory" laws and “civil/regu latory" laws outlined in California v. 
Cuibazon Mission Band o f  Indians, the state appeals court held that Alaska’s hunting law was 
crim inal in nature. W ith  an interesting choice o f language, the court explained, “ (w jh ile 
hunting is not against Alaska’s public policy, unregulated hunting is.” 294T he  appeals court 
found support fo r its reasoning from  the Alaska Supreme C ou rt ’s ru ling in State v. Etuska,i‘>s 
which held that unless perm itted by Alaska statute o r by regulation, the taking o f  fish or 
game is prohibited. Because one is not perm itted to hunt out o f  season o r w ithout a license, 
the appeals court found Alaska's hunting law p roh ib ito ry and, accordingly, enforceab le on 
a Native a llotment. Despite the appeals court’s e fforts to distinguish Alaska's situation from  
the federal precedent established in Cabazon, it is still not clear that Alaska’s interest in 
regulating hunting and fishing is different than Ca lifo rn ia ’s interest in regulating gambling 
operations. In both cases the states in fact allow  the activity to occur, but then regulate how, 
when, and where it may take place.

D. Probate

A comprehensive statutory scheme places the probate o f  restricted a llo tm ent and townsite 
lands, such as those found in Alaska, within the exclusive jurisd iction o f  the Secretary’ of 
the In te rio r.” 0 A  statute enacted in 1910 requires the Secretary to determ ine the heirs o l 
any allottee who dies intestate; the same statute also permits allottees to devise (bequeath) 
their restricted o r trust iands by w ill, with the approval o f the Secretary o f the Interior. 
Both provisions apply to restricted and trust lands/ ’ and have been applied in Alaska for 
many years.-' If there are no heirs, public domain allotments (such as those in Alaska) 
escheat (revert) to the United States.100

Restricted and trust lands are probated under In te rio r D epartm en t regu lations 
promulgated under the authority of the 1910 act Under these regulations, the appropriate

292 It may significant, however, that Alaska allotments and townsites ate not located on reservations. Cf Meicalero 
Apathe Tribe v Jone<. 111 U.S. MS. 148-149 (1973), discussed in New Mexico u Mew, tteru Apache Tribe. United 
Statei, 462 U.S. 3 ' t at 333. n.l 8 (1983) (regarding off-reservation state jurisdiction).

29.3. Aaron /onei u St.ee ofALtska, 936 P2J '263 (Alaska 1997)
294. Id. at S.
293 State v Eluska. "2 i l'.2d M l (Alaska m<»
296 See generally Oouts (1982). tup’ ■ n.3, at 633-638.
29". Act of 1910, ch. 431. 36 Stat. 835 23 U.S.C.A § 372 (determination of intestate heirs); 25 U S C.A.6 .37.3 

(disposal of allotments by will).
2 9 8 . United Sr.ttet v. Bowling, tupra n. 128. The : nplsntenting regulations also treat restricted and trust property the 

same. 43 C.F.R. § 4.201, defining “ Restricted Property."
299. Authority ot the Secretary of the Interior to Dispose of Reindeer Belonging to Estates ot Deceased Natives ol

Alaska. 54 I D. 13 at 19; reprinted as Regulation of Reindeer Owned bv Alaska Natives in I Op. So. on Ir.d All.
320 at 322 (M-2'12"’ Jul. 26, 1932).

300 25 U.S.C.A. * 373b.
301. 43 C.F.R. pt. 4. subpatt D and 25 C.F.R. pi. 15,
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BLA "deciding o ffic ia l" superintendent acts as executor or adm inistrator o f  tiic  estate.'02 He 
initiates the probate by forwarding inform ation about the estate to an administrative law 
judge.31"T h e  judge notifies interested parties, holds a hearing, and determines the heirs, or 
devisees, as well as the disposition o f creditors, claims, and anv attorneys' fe e s ..A n y  person 
aggrieved by the decision has sixty days to request a rehearing.’ ' but all decisions of the 
lB iA  arc final for the Board o f Indian Appeals (IBLA).300 f  he decisions of the I BIA arc final 
for the Interior Department but may be reviewed in federal court.10 Review of intestacy 
cases is lim ited to issues unrelated to the determ ination o f heirs, becau.c. under the 1910 
act, the Secretary s decision is "final and conclusive” on that po in t.’ "  The scope of review is 
broader for testacy cases, and the Secretary’s discretion to d' ipprove j  w ill is somewhat 
lim ited and also subject to judicial review.’00

The comprehensive federal involvement w ith  restricted property has led to some 
significant problems for both the Department o f the In terior and the Native landholder, 
particularly in the area o f probate. W ith  the placement o f  a foreign system o f property law 
and inheritance atop deep-rooted Native law and custom, it is not surprising complication 
and d ifficu lty  has followed. In particular, the fractionated heirship o f Native lands and 
federal conflicts w ith  tribal law, discussed below, illustrate continu ing areas o f concern tor 
restricted lands in Alaska.

/. Fractionated Heirship

The phenomenon o f fracrioned heirship frustrates both the federal trust adm inistration 
and the ind ividual use and enjoyment o f trust and restricted lands in Alaska anil the 
contiguous United States:

F o r  m a n y  y e a rs  a p e r v a s iv e  p r o b le m  h a s  fa v e d  i n d i v i d u a l  I n d ia n s .  I n d ia n  t r ib e s ,  j n d  t h e  

B u r e a u  o f  I n d ia n  A f f a i r s — t h e  f r a c t io n a t e d  o w n e r s h ip  o f  a l l o t t e d  la n d s  T h e  p r o b l e m  h.v. 
r e a c h e d  d ie  p o i n i  w h e r e  t h e  D e p a r t m e n t  o f  th e  I n t e r i o r 's  a b i l i t y  t o  a d r r . i n u c r  t r u s t  la n d s ,  

p r o b a t e  t r u s t  e s ta te s  a n d  m a in t a i n  t h e  I n d i v i d u a l  I n d ia n  M o n e y  ( I l . M )  S y s te m  is  b e in g  

ta x e d  b e y o n d  i t s  a b i l i t y  t o  c o p e  w i t h  t h e  e v e r - in c r e a s in g  le v e l o l  f r a c t io n a t i o n .

Fractionated heirship stems from the federal statute and accompanying regulations 
governing the probate o f Indian trust estates.' 1 When the owner o f  a Native allotment or 
tow nsite dies, their interests pats to their heirs as undivided fractional interests. L a j i  hcu u 
a tenant in com m on”:

30’ . Set 43 C.F.R. 99 4.210 and 4 2’ 0 and 25 C F.R % 15.203.
03. Ii ihe estate has a cash value ol less than S5.000 the BIA “Jeiidirs: officii1’ niav detenu tie the he "  and

distribute the assers. 2s C.F R 9 13 206
304 See 43 C.FR. § 4.250 tt irq. and 25 C F.R. Vi 15.301 er <ei/ t allowing claims)
305. 4.3 C.FR 9 4 304.
306. 43 C.FR 9 4.356(e)
30'. Tooahmppah v Hickel 39' I *  S 398,61)3-60’  (19'0)
308 See Corns (1982). tupra n.3. at 638. n 48
3 0 9  Tooahmppah u Hicktl n 3 0 '  above.
310. Memorandum to Tribal Leaders Item Ada E. Deer. Assistant Seuctarv Indian A’tairs, L .5 Depi ot the Interior 

(Ouober 20. 1994).
311. 23 L’ .S.C.A. 9 3~3 and h3 C.F.R. 9 4.200.
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T h e  c h ie f  a t t r i b u t e  o f  t e n a n c y  i n  c o m m o n  is  u n i t y  o f  p o s s e s s io n  b y  r w o  o r  m o r e  o w n e r s .

A l l  c o - o w n e r s . . .  o f  a  t e n a n c y  i n  c o m m o n  s h a r e  a  s in g le  r i g h t  t o  p o s s e s s io n  o f  t h e  e n t i r e  

in te r e s t .  I n  a d d i t i o n ,  e a c h  ( c o - o w n e r )  h a s  a  s e p a ra te  c l<  m  t o  t h e  f r a c t i o n a l  s h a r e  o f  t h e  

p r o p e r t y  in te r e s t .  H o w e v e r ,  t h e  f r a c t io n a l  s h a re s  a re  “ u n d i v i d e d , "  t h a t  is ,  t h e y  a r e  n o t  a s s ig n e d  

t o  a n y  p a r t i c u l a r  p o r t i o n  o f  t h e  p r o p e r t y .  . .  e a c h  ( c o - o w n e r ) — re g a rd le s s  o f  t h e  s iz e  o f  

f r a c t io n a l  s h a r e — h a s  a r i g h t  t o  p o s s e s s  t h e  w h o le ,  u n t i l  s u c h  d i v i s i o n  o c c u r s . ’ 11

The situation is analogous to ei^Ht persons inheriting one autom obile . O ne  person 
does not receive the steering whet! while the other receives the trun k— rather they each 
have an equal right to the whole o f the car. C on tinu ing  with the analogy, it is not hard to 
imagine conflicts between the eight hcits over who gets to drive, in which direction the 
vehicle should go, and selecting the co lo r fo r a new' paint job . The situation worsens with 
the passing o f each generation, as more and more heirs inherit the right to use the same 
automobile.

To illustrate, if an Alaska Native dies possessinga 160-acre allotment and the Department 
o f  the in terior determines that there are fou r heirs to the a llo tm ent, the heirs w ill not 
inherit 4 0  acres each. Rather each heir will inherit an undivided quarter interest in the 
entire 160-acre a llotm ent. The second generation w ill be co-owners w ith equal rights to 
the whole o f the a llotm ent. In time, each o f the second generation w ill p.i , away and be 
probated under the same federal system. If fo r example, each o f  the second generation has 
fou r heirs, the third generation w ill consist o f  sixteen co-ownets o f  the orig ina l 160-acre 
a llotment. W ith  the passing o f successive generations, this m u ltip lication o f ownership can 
greatly increase the number o f  interest holders in a restricted property, making use or 
conveyance impractical. Moreover, the Departm ent ot the In te rio r is charged with the 
unw ie ldy task o f keeping land records, adm in iste ring  transactions, o ffe r in g  realty 
consultation, find ing heirs, and probating the estate o f  each Native individual who holds a 
fractional interest in a Native allotment o r townsite. In time, the land ownership can beconv 
so divided that the cost o f adm inistering the fractional interests far exceeds not on ly  any 
income derived from  the property, but the value o f  the property as well. *"

As early as 1928  Congress was in form ed that the situation was adm inistrative ly 
unworkable and econom ically wasteful. By 1934 the burden o f  increasing ownership o f  
Indian lands was clear:

1 he Indians and the Indian .Service personnel are thus trapped in a meaningless system of 
minute partition in which all thought o l the possible use of land to satisfy human needs is 
lost in a mathematical haze of bookkeeping.

However, Congress' first attempt at solving the prob lem  o f  fractionated heirship 
did not come until 1983, with the passage o f  the Indian Land C onso lidation Act ( IL C A ).m

312. Ruh .MU' R. Pcwru, Ruvim on Real Property v. 4A 1 601(11 (199 ). Heirs may attempt to partition their 
fractional interests into individual lors under 23 C.F.R. $ 132.33

313. 'iff F. P Prk iia, i he (,RfAT Father v. II 8~t-874 n.26 (1984) (an example of an allotment in .o  i-h Dakota, 
which in forty years had 130 heirs; the probates were 230 typewritten pages long and cost more than the value
ol the land; because checks were not issued to the heirs for less than one, rllar. it was estimated that 1600 years 
would have to elapse before sufficient tunds would accumulate from reoals for a check to be issued). The 
problem of ever-increasing ownership becomes even more absurd in Alaska, where multitudes cf heirs can share 
a single Native townsite which is often less than one acre of land

314. Hodrt u Irving, 481 U.S. 704. ~tT-708 (1986) citing to comments ol Rep. Howard, 78 Cong. Rk. 11728 (1934).
313. Indian Lands Consolidation Act Pub. L. No. 97-459, 96 Stat. 2517. codified at 25 LLS.C. §§ 2201 ft sttj.
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ILC A  provides for ihe adoption o f  tribal land consolidation plans designed to elim inate 
fractionation and consolidate tribal landholdings ' l" ILC A also provides for the adoption 
o f  tribal inheritance law fo r trust or restricted Linds w ith in  a particular Indian tribe's 
reservation or otherwise subject to that tribe ’s ju risd ic tion .' The act allows tor triba l 
inheritance laws that prevent nonmembers ot the tribe or non-Indians from  being entitled 
to inherit trust or restricted land. However, i f  an Indian tribe docs adopt such a restrictive 
inheritance code. ILC A  affords nonmembcr or non Indian spouses and children the option 
to take a life estate in the interests thev would have inherited. At the end o f  such a life  
estate, the land passes according to the tribal c o d e .N o ta b ly , section 207 o l I l.C A provides 
tor the automatic reversion to the tribal government o f  trust or restricted land when the 
fractional interest represents 2 percent or less o f  the acreage, and when that interest earned 
its owner less than S i00 in the year preceding death.’ 1"

In Hodel it Irving, h e i r s  who stood to inherit “cschcatablc interests” sued the federal 
govcrnment.clairningth.it the escheat provision o fs n tio n  207 o f  ILCA svas unconstitutional. 
The U.S. Supreme Court agreed, holding tt at the right to pass on proper; (even small 
fractions o f propern ), is a valuable right and section 207 o f ILC A  effectively abrogated the 
right to pass on property to one’s heirs, w ithout just compensation. Accordingly, the Court 
held that the escheat provision o f ILC A results in a taking o f property w ithout just compensation 
in violation o f the Fifth .Amendment o f the Constitution ' Congress attempted to temper 
ihc effects o f  section 2 0 " by amending the law in 1984. The amendments define cschcatablc 
fractions as equaling 2 percent or le»s o f the total acreage and incapable o f earning SI 00 in 
any one o f the five years before the decedent’s death. Further, theamendments allow a fractional 
interest owner ro devise otherwise cschcatablc interests to co-ow ners o f  the same parcel in an 
effort to consolidate. Last, rhe amendments allow for the Secretary ot"the Interior to adopt an 
approved tribal code to govern escheatablc interests, and an approved tribal code would take 
precedence over section 2(T ol !L C A .';; The constitutionality of these adjustments was 
challenged, and once again the U.S. Supreme Court found the escheat provision of ILC A  
unconstitutional.’" 'T h e  Court held that the amendments to section 207’s escheat provision 
suffered from the same constitutional infirm ities overturned in Hodel i. Irving.' '

Beyond the halls of Congress and the chambers of rhe Supreme Court, the problem o f 
fractionated heirship continues to worsen. However, rhe Bureau o f  Indian Affairs, tribal 
governments, and Native landowners are taking steps to judress fractionation The Bureau o f 
Indian Affairs provides w ill-d ra fting  services and encourages all restricted Native land ow ners 
to draft a w ill, as fractionation intensifies under intestate succession.' Native landholders

51(> 25 U.S C A. § 2203 (tribal Und consolidation plans subiecr to approval ol vr.rcuo nr the Interior*
11"7 25 U.S.C A § 2205 (Tribal inheritance codr, '.ibie.i to proval of Se.ntarv of ihe Interior)
318 25 U.S C A. % 2205 (a)(b) (option io icum life rstaic onlv loi spouve nil'or children ehr ble foi at lent 10 

percent interest in land or linn*; on the land as a home ai time o| decedent s deathi.
310 25 U S.C.A. § 2206 lreferred to as the escheat provision"*
520. Hodel i /.xmg. 481 U S. "HM (I98M
321. Id

'22 25 U S C.A 2206! i',lf>i.(c* (csche.it to tribe: dev ve to coow netv, adoption of Indian tfib.il code*
323 Ibbbntu Youptr, 510 U S 230 { IW I  
32-t. Id. i: 706.
'25 Pci'onaf interview, Glenda Miller, Bureau nf Indian AiLm luncjn Area Kealu Branch June 23, I'11') Iii the 

absence of an approved will, the Intenot Department probates land according to Alaska intestate siitcrwion 
laws. Alaska Stat. <*§ 1312.102-103. which often leads tu multiple heirs.
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can also utilize the federal regulations to gift-decd fraaion .il interests fo r consolidation purposes 
while retaining a life estate in the land.’ 16 A lthough a bit complicated, the heirs can also 
parrition the land according to the fractions owned, receiving individual titles to various 
pieces o f  the land .'”  Additionally. Native landowners. Indian tribes, and agency personnel 
have combined to form  the Indian Land W ork ing G roup (ILW G ). ILW G  jsscmb!*s in various 
parts o f  the country wiih the purpose o f  developing solutions to fractionated heirship as well 
as other difficulties encountered by Native owners o f  trust o r restricted land.3’’

2. Federal Conflict with Tribal Law

The federal scheme fo r inheritance o f  testrictcd property can lead to discord when traditional 
tribal property is at issue. The ease o f  a T Iing it clan house provides a dear example o f  such 
a con flic t.’ ‘"'T Iing it villages in ourhcast Alaska contain local divisions o f  clans which are 
fu rthe r subdivided in to  houscgroups. C lan  and housegroup m em bership is passed 
matrilincally through the m others b lood line . Traditionally, a housegroup w ou ld share a 
large wooden clan house which would hold the houscgroups crests, regalia, and other 
common p roperty ."0 Despite contemporary fam ily housing, the clan house is srill the link 
to traditional ceremony and is at the root o fT lin g u  government. Because o f  its central 
importance w ithin the community, a d an  house is not owned by .my one person— it is 
property shared by the entire c lan ." ' T h e  laws and customs surrounding ownership and 
inheritance arc particular and well established.

Typically, clan leaders select a hit s'aati (Keeper o f  the I louse) to live in the clan house 
and take care o f it fo r the benefit of the clan housegroup. In accord with the communal 
nature o f  the clan house, the hit s’aati docs not personally own the dan house, but i.entrusted 
with caring fo r the house and the property it contains. "■ W hen the dan house keeper dies 
o r becomes unable to fu lf i l l these responsibilities to rlu- <Ian , a new Lit s'aati w ill be selected 
to guard the clans interests in the house

At the time TIingit *• iiiages were surveyed and subdivided in accordance with the Alaska 
Native Townsite Act o 1926, many clan house keepers were issued restricted dee ds from  the 
townsite trustee as the individual occupant o f  a clan house. The townsite conveyance initiated 
a federal scheme that implements individual ownership rights in die deed holder and recognizes 
the ability o f  rhe clan house keeper to sell, transfer, and devise a clan house. At first, community 
efforts to weave the dual systems o l property allowed the tribal law fo r clan houses to coexist

326. 25C.FR. % IS2.2S
327 25 C.F.R. $ 152.33.
328. See dr af: amendments m Indun i.anii Consolidation At; entitled Indian Time Fstaic Planning and 1 and Title 

Management Improvement At prevented at Indian land Working Group, Siviii Annuj! Indian Land 
Consolidation Symposium (November 1.. I 9>);>) ion file a: C.’oei d’Alene Tribe, Idaho*

32‘>. Scelt.T. Emmons, Tio T* Ini.it Iudian , (dc Laguna ed. 1991); FI K. I).vl t\UAL",K. Ot aCi i tinti. Tiini.i; Lai 
Stories(1991); R. Worn, Pkini irttsorTuv.i:»aorimvLvx \*;oLVr$tiT>nsoi Cnrnwi Objects (1994); 
Chille.it Indun Village IRA r. fohnson, 20 IIR  6127 (Dec-tnbci 19**3), for in-depth discussion o f die Tlin "t 
Indians, clan and housegroup vtructu'e, and clan laws concerning property ind inheritance.

330. Id.
331. Vt’v ipi, iupra, n.329.
332. L)m LKliALi, iupra. n.329 ai 27-23.
333. Id. Kinship lines, character, jnd knowledge of clan Tradition tig1.re prominently in t!.' :..e.sion of clan 

house keepeiv.
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w ith  federal administration o f  townsite property. However, w ith the passing o f time, present 
generations arc experiencing d ifficu lt) preserving clan ownership and custom.1)4

The federal conflict w ith  tribal law is compounded by the practice o f  applving the state 
law o f  intestate succession in cases where a clan house keeper has failed to draft a w ill. 
Under Alaska intestate succession laws, property often passes to the spouse and/or ch ildren.'’' 
Under T Iing it tribal law and traditional marriage practices, a clan house keeper's spouse 
and children w ill purposefully be of a different clan.’ *' In this way, the ind ividual ow nership 
and patrilineal probate rules to restricted lands leads to results in opposition to tribal law 
and custom. A  sale not authorized by the clan w ill place ownership in person> outside the 
In i and unrelated to the care o f  rhe clan house.

The issues o f fractionated heirship and federal conflic.s w ith  tribal law have vet to be 
resolved. However as Congress, the Department of the Interior, and Native property owners 
confront the problems facing restricted properties in Alaska, increased tribal involvement 
may prove valuable. As has been noted, local tribes and villages are in a position to  offer 
solutions “ responsive to the true needs o f Indian communities." "*

E. F ederal I n c o m e  T ax

Native Americans, like most United States residents, arc generally subject ro the federal 
income tax, but the courts have caivcd out an exception for income dens e I d irectly from 
allotted lands."" Although that rule arose on trust la rd  held under the terms ot the 1SS~ 
General A llotm ent Act. the lower courts and the Internal Revenue Service have applied the 
ru ling  generally to most allotments and to income traced directl) to the land.l ' Ihe 
exemption also applies to all t) pes of income whether it :s capital gains or ordinary income, 
but the exemption has been denied i f  the income is not derived from the land. Thus, the 
U.S. Supreme Court has held that the interest ot other reinvestment income earned on tax- 
exempt income is not itself exempt tre.u tax ' ’ bor example, income from  the sale of 
allotment tim ber or rent o f the raw land is exempt, but income from rent o f  a build ing or 
derived from a business on the land is not exempt. Similarly, the lower courts have held 
that rental from  cattle grazing on trust or restricted lands is not tax exempt, presumably 
because the tax had no direct cftect on the land. "■ Somewhat analogouslv, the lower courts 
have held that income derived from improvements located on an allotment is not tax

' '  l See In He Fuate oPX’alter Sydney Houard. Dee rated Tltneu o! ihe Suka Inhe olAtaiha, i l  I BIA SI (I cbruarv (». 
19*18) (chxJIr ,gc to federal probate decision determining heirs to TIingit clan house in contradiction ro tribal 
law, decidrj on other grounds)

53' AlaskaS at. 13 12 102-103
• >6 The TIingit Nation divides dam and houscgroups into two matalineaJ groups termed moieties Ka.cn and

Eagle (sumctimrs Wolfl. The division of Haven and Eagle is importin’ , among other things, lor Tnngit cxopam<>us 
marriages (marriage outside one’s mnierv); under traditional law children ate horn intu then mothers elan
which is necessarily different from their father s clan See l: \>sii tupm n.32'1 
Id

K (8 Indian Sell Determination and Education Assurance Set. 2* l.'.S C.A. % 450(a)(1)
3)9, ). ire i’ Capoeman. 351 L'.S. I 119*01
.*■40 Seegenrrui.y OHEN 11982'. tupra n 3, at *91-399 and at .-94. n.38
' il Superintendenttf Five Civilized Tnbet v Commnsianer, 295 U S *t! 8 I i  9 3 '  J
' i5 i'nired Shttei t. Ande'ion. 62* F.2d 910 (9th Cir. 1980). :er: den ‘l SI' D S 920 See general!, (  , nos 11‘*821,

iupra n.3. at 395
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exempt.’4' The suggestion in these eases is that income from  a business located on an 
allotment is separable from  'he income that could be allocated to the land alone.*44

h  Condemnation

There is no general prohib ition against federal condemnation o f  individual trust or restricted 
lands, but state condemnation is available only under the authority o f  federal law.*4' It has 
also been held (in a ease arising on an 1887 trust allotment in Alaska) that condemnation 
under this authority must be by judicial action and may not be had less d irectly by “ inverse 
condemnation."*46 The Secretary o f the In tc rio ' also has authority under several statutes ro 
grant rights o f  way across allotments for fa ir compensation, w ith  or w ithou t the consent ot 
the landowner,’4' but has interpreted bis authority under the more recent ot these statutes 
to require the consent o ft ire allottee fo r all rights o f  way.*4* It has been contended that these 
authorities also preclude state condemnations w ithout the consent o f the Secretary and the 
Native owner, but thus far the lower courts have rejected that argument.*4'’

V. Conclusion

It is more than a little  ironic that the 1926 Alaska Native Townsite Act. which Congress has 
termed obsolete, and the Alaska Native A llotm ent Act. which was only passively administered 
for many years, should, after ANC SA, have become the focus o f  so much litigation. The 
court decisions resulting from this litiga tion  emphasize the continu ing responsibilities ol 
the federal government that have evolved from  these two enactments. These responsibilities 
have been characterized as those o f a fiduciary or trustee lo r Native lands. So, although the 
Alaska Native A llotm ent and Townsite Acts have both been repealed, the lands conveyed 
under 1 "  remain a focal point o f  the lederal trust responsibility in Alaska.

Foth acts convey lands subject to federal restrictions against alienation and taxation: 
since 1932 t h e s e  restrictions have been held sufficient to entitle Alaska Natives to the lull 
range o f  federal protection and services afforded restricted Native lands elsewhere. I bus. 
restricted Alaska allotments and townsite lots are probated through the In terior Department, 
may be alienated only according to federal statutory and regulatory requirements, and jre  
not generally subject to state taxation or regulation. As w ith  restricted lands elscwhcie, in

343. E.g.. Cnte.' i United Sum , 597F.2J 708 (Ct. Cl. 1979), cert. Jen 49* U.S. 920 (1970) (income from rnoic!. 
restaur jot and gilt diop not tax exempt).

J t I. Allotments and income from allotments have also been held exempt from federal estate taxes; the same principle 
seem applicable to exempt them from gilt taxes as well C, Mf’  (1982), wpnt n.3. at 398-399

345. Act o f Match J. 1910 eh 832. § 3. 31 Stir 1089. 2* l.'.S.C A. % 3*7.
34, United Stater f. Clarke, 4 >5 'VS. 23J (1980,' See also Ltw Ojfnn a) Vincent It tale v Tabbyttte, 9 12 P. 2d I !•! i 

!,Alaska 1997) (denying an attorney's lien to collect fees due lor representation of the Native owner ol a trust 
allotment in United Stain t; t 'lark). See IS U.S.C.A. ^410 (prohibiting pavmcnt of debts from ihe proceeds ol 
lease or saL „i'a truii allotment without the approval o f the Secretary of the Interior >. It is not dear the sattu 
restriction would apply to reimeted allotments such as most of those in Alaska.

347. Compare Act of February x. 1948. di. 45, 62 Stat. 17, 2* U.SC.A. 323-328, which requires consent, wirii 
various rights ol was pctmitted without consent under earlier statutes coddled at 2* U.S C.A. 31 l-32.'a

348 See 25 C.F.R. pt. 169. Set genmtUy C.,)\\is ,1982;, tupra n A at tx26-<>27
349 Yfllou'fiih i’ ( 'tty afStillwater, 691 F.2d 926 (10th Cir. 1982), cert. den. 461 U S 927 (1982)
350. See 54 I.D I*. 19, tupm n.299.

^
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Alaska it has been repeatedly held that the federal government has a fiduciary responsibility 
to adm inister these lands fo r the benefit o f  Alaska Natives.” '

These responsibilities are derived from  the federal restrictions imposed on the allotments 
and townsite lots and from  numerous specific statutes regulating a llo tm ent use.5 : Under 
these restrictions, statutes, and the history at their foundation , the allottees and restricted 
lo t owners must rclv on the government to protect then title and to provide competent 
advice regarding lai d use and ownership decisions. As the U .S . Supreme Cou rt has said in 
the context o f  another statute:

[ T ] h e  s ta tu te s  a n d  i c g u la t io n s  n o w  b e f o r e  u s  c le a r l y  g iv e  t h e  F e d e ra l G o v e r n m e n t  f u l l  

r e s p o n s i b i l i t y  t o  m a n a g e  I n d ia n  r e s o u r c e s  a n d  la n d  f o r  t h e  b e n e f i t  o l  t h e  I n d ia n s .  T h e y  

t h e r e b y  e s ta b l is h  a f i d u c i a r y  r e la t i o n s h ip  a n d  d e f in e  t h e  c o n t o u r s  o f  t h e  U n i t e d  S u te s  

f i d u c i a r y  r e s p o n s ib i l i t ie s .
• • •

O u r  c o n s t r u c t i o n  o f  th e s e  s ta tu te s  a n d  r e g u la t io n s  is  r e in f o r c e d  b y  t h e  u n d is p u t e d  e x is te n c e  

o f  a g e n e ra l t r u s t  r e la t io n s h ip  b e t w e e n  t h e  U n i t e d  S ta te s  a n d  th e  I n d ia n  p e o p le .  T h i s  C o u r t  

h a s  p r e v io u s ly  e m p h a s iz e d  “ t h e  d i s t i n c t i v e  o b l ig a t i o n  o f  t r u s t  in c u m b e n t  u p o n  t h e  G o v e r n m e n t  

i n  i t s  d e a l in g s  w i t h  th e s e  d e p e n d e n t  a n d  s o m e t im e s  e x p lo i t e d  p e o p le . "  ( c i t a t i o n s  o m i t t e d ) ” ’

.Alaska Native allotments and restricted townsite lots arc not, in the strict sense o f  the 
term, "trust" lands. Nonetheless, the statutory lim ita tions imposed on them along w ith  the 
comprehensive statutory and regulatory framework in which the1 are administered has 
drawn the federal gosernment and some 10.000 Native landowners nto a course ol dealing 
that compels the Natives to iJ y  on the government tor protection and advice. II this is not 
a trust relationship in the strict property sense o f the term, it is a close enough approximation 
to impose fiduciary obligations on the government. Native reliance on the relationship, 
coupled w ith  the govk,nm cnt’s overrid ing duty o f fairness when dealing w ith  the Natives, 
also compel this conclusion.5'5

351. Aguilar II. iupra n.61 (allotments); Carlo i. Guiiapon, iupra n.200 (townsite lots)
35 J Mitchell il, tupm n. 126. 
j33 Id.. -i63 U.S. 206. 225.
354. E.g.. Morton v. Rutz. 415 U S. 190 ai 236 (1922) (acknowledging such a duty in the context of the BLa general 

assistance welfare program) See aho. Mitchell I!. 463 U.S. at 225-226.
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FEE- 17-99 WED 14:29 BUI CONVEYANCE HGflT FAX NO. 2714223 P.OL

B u r e a u  o f  L a n d  M a n a g e m e n t

2 2 2  W e s t  S e v e n th  A v e n u e ,  i f  1 3  

A n c h o r a g e , A l a s k a  9 9 5 1 3  
( 9 0 7 )  2 7 1 - 3 7 6 7  

F a x :  ( 9 0 7 )  2 7 1 - 4 2 2 3

F A X  TRANSMISSION COVER SHEET

D a t e :  F e b r u a r y  1 7 ,  1 9 9 9

T o :  C a r o l  Y e a tm a n ,  A L S C

F a x :  2 7 9 - 7 4 1 7

R e :  N a t i v e  A l lo t m e n t  S ta t i s t i c s

S e n d e r  C o n n ie  V a n  H o r n

Y O U  S H O U L D  R E C E I V E  1 P A G E ( S ) ,  I N C L U D I N G  'T H I S  C O V E R  
S H E E T .  I F  Y O U  D O  N O T  R E C E I V E  A L L  T H E  P A G E S ,  P L E A S E

C A L L  ( 9 0 7 )  2 7 1 - 3 7 6 7 .

Carol: Here are a few relatively simple Native allotment statistics from 
our computer system. The others are a little mote complicated - 111 be 
getting back with you about them as soon as I can.
Pending Parcels (includes both approved and unapproved): 4482 

Unapproved, title recovery/affirmation: 1044 
Unapproved, non-title recovery: 631 
Approved, title recovery/affirmation; 225 
Approved, non-title recovery: 2582 

Field Examination Required: 352 
Closed, Certificated: 9010
Closed, Not Certificated (includes rejected, relinquished etc.): 2475
I know some of these are figures you didn’t request, but since they came 
through in a relatively standard report format I thought I ’d pass them on 
anyway.


