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iltaciwiotr 50 :il Miller's INaluaim ' "ter- >y

Evaluation Notes

22 The RFP n'keci vvhcihei the </HVi« 1 .paicd to ’eI'l> it
ol' participant benefit leimbuiscmcnt RFP > 10 Nuj. & .t <i;gm,(| ;-:0; ol
Premera answered “no” to this cjuestion in the i I P .S.. -Im;. hmm.t ( .it M1UTI1
Evaluation Notts, See Attachment ’C .it Gras S Evaluation Note: | his t. iotHI
Premera to lose points on this issue ,;i its 'list prop<>';'l. receiving only lo point;

hum one evaluator (Gray; and 0 points liom anothei iMnlei) out ol a posuhk _5
poults Sec Afhidinicnt 5C at Miller's Evaluation Notes See Atttainter,* *(' at
Gray's Evaluation Notes. To raise Piemen's point total, the Departrneni ashed
Premera. when it had nlieady clear!;, answered “no’ in ns original propouf. to
describe how Premera would meet the need lor diicci deposit Picmci\; AT\aon.\e
at pg 33 In response to the Slate’s suggestion that ITemcia change its position.
Premera agreed that it would oiler tins ser\ me k!I_ Ao alesull. Piemen received O
added points from one evaluator (Gru ) on this particular Peilornunce Stand.ud
issue and additional points from another (Miller; on this paiticular Peru..mar.e
Standard section m its “best and linal" proposal See Attachment \D at MiikiN
Evaluat.on Notes; J e Attachment 5D at Gray’s Evaluation Nk>u

23. The RFP asks the “offeror whether it agrees lo allow fees within ti
greater of 10% or SIC of UCR without ieduction' RFP ~ 10.05p:i Initso: g .3
proposal. Premera answered “no” to this section of tiv RI’P See.-Hr-idim,'C at
Miller's Ev iluation Notes. Sec Attachment SC at O r. T Evaluation ’ ctci I f
caused Pre- iera to lose points on this issue in its ins proposal, recer. g h pm «
from two cf the evaluators (Gray and Mnler) c.' M’ a pus: Tie 20 j .mu N\
Attachment 5C at Miller's Evaluation Notes: S> Attmnnient at at fa'. N

Evaluation Notes To raise Premera’s point total, the Department explainer lo

Premera that “the RFP required offerois' to .gice io the IT ' r.-ioceJureS” . id
asked Piemen whether it could agiee lo tins ,.aue-'dtiie aitliough n wr.g... |
answered |h;.* ,| could not Premera Rehouse ai pg In lesponse lo the Siam's
explanation and question Piemen changed il poai an, Premera agreed to
State's demand Id. As a result. Pierneia reee ed 20 i-kive!l p<*i:
evaluators (Gray and Miiler; on this particular Pciloi St.u.daal i- u. o]
“pest and final” proposal. See Attachment 5D at Mi c¢'s Ev.2t.ai "li Not

Attachment SD at Grnv 's Evaluation Notes

24 The RFP asks to the ofleroi "[i]o what degree ioes me olier .w; .
Yoll

‘

that they shall reimburse the State lot an;, ovorpinmcnt enoi e o!

MBIUNI ifl Mike \\ iR=lis



PFi's IO".li'gMD In lisuiignial pr.Pi.m.i.; vl..gli'e'" " will} this 'I'MKI!

<l llie RFP - Set .ti'ulnmiii at Mill, i i.e.ii.i.i'm ieeic. .jc. .anuhnn. a < -1
Urav’'s Evaluation routes, |his caii:.-J P.cmcra to lee : pmm. tins : iimin it-
Inst proposal. tecciving onk * point Ironi one cvnUiaioi t(mi>) anil u U.in
jnolhcr (Miller) out of a possible 5.5 points A\ Attachment 5C .it Miller’s
I-siniijilion Notes: Set* A/fdtinnem 5C .il Grab's Evaluation Mute. lo i.n-e
Premera’s point total, the Department asked the question a second lirne u,
Premera clear!) '‘disagieod” with thus clement ol the KM- Cunteiu Respou ui
pg 27. In response to the State’s suggc non that Pieman change iis pmwiion

Premera agreed to the State’s demand Id. As aresult. P e;. era icee.ved 2 5 added
points from one e\ alua'.or (Gray) on this pailicular Pei loi manee .Standard issue and
additional points from another tMiller) on tins particular Peiloi manee Shad.ml
section in its “best and final" proposal See Attachment 5D at Millet’s fvaliati n

Notes; See Attachment 5D at Gray’s Evaluation Notes

25. The RFP asks whether “the offeror agree? n use a data processing
system that is compatible unh the State’'s system and that can pioduce report?
[containing key statistics] in a timely fashion?" RFP 7~ J0.02(A)(e) In its

original proposal Premeia could only pioduce annual .eports containing key.
statistics See Attachment 5C at Miller’s Evaluation Note: |his caused Premer..
to lose points on this issue inus first proposal, receiving only 0 points from one
evaluator (Gras) a.id 0 pointsfiom another (Miller) out of a possib! ¢ 12points,
See Attachment 5C at Miller’s Evaluation Notes, Sec Atnmhuiem AC .t Pun's
Evaluation Notes io0 raise Prcmeia’s point total, the Department asked Piemoi. u
"clarify” that a could produce monthly reports that included key sl..t;stm_
Premera Response at pg 2 In response to the Stale’ ..uggesimn that Premeia

change us position. Premera agreed to the State A demand kk As a ie.-u...
Premera received 6 added points from one evaluator (Giayi on this paitic.ila:
Performance Standard issue and adduional points fro. « another (Miller m I s
particular Performance Standard section in us ‘best and final" proposa A<ar

Attachment 5D at Miller's Evaluation Notes, SIC Attachment Sn A (mu, w

Evaluation Notes

26. The RFP asks

TO what euent did tike offeror agree that some <r .ill ul Il e wmk
associated with this RFP would be performed in Akis! . wiihin i\

months of contract implementation"

A .
-Vilal.m | ul "™Mjdc VVViiiiiis rinrt (ai-



ilow well did the wulleioi ad-vuatc'l. do.ul e wlw.l.

Alaskans will peilorm and list the appro .mu,u n.mi mi "i , o'

Did they also note vvhcic these pi.sUivins . c .o i

RFP ~ 10 10(a) &N (b). |In its original propm-ah Prarwr an = 'd’

an explanation to the liist question and gave an inadequate an wei K he
question Sec Attachment SC at Milleiv Evaluation Note.'.. Sec AH inn,.

Gray’s Evaluation Notes, this caused Premera 10 kmc points on tlv s

original proposal, receiving only 67 points from one c.eGuio. (a .,y):a 1 a
another (Miller) out of a possible 150 points. See Atfitchmem SC at «lele i
Ev aluation Notes: Sec Attachment SC at Gmv s E aluation Notes One e alt., im
(Miller) noted limit Premera's unsvvei was nm.dequaie Sec Anai.hu .- SC
Miller's Evaluation Notes To raise Premera's point total, the Depailment mid
Premera 'o "define the number of dedicated full time employees that will compose
the mam, defined bv function and listed by location ” Premeia Response ai pg 2-1
In response to the State’s suggestion Pieman added a chart Jcsennmg i:/ da
functions Alaskans will perform; (2) the numtci ot posiimus. :nd i,7) -lie*,
positions would be located kf As aresult. Premera icccived 50 jdciitional points
from one evaluator (Miller) ana S3 from another (Gray) on llus pariicJ.u
Performance Standard section in us "best and final" p:epos:11 See -lam . cm ’'>
at Miller’s Evaluation Notes. See Attachment 5D a Gray s Evaluation Note

27 The RFP asks "(t]Jo what extent are third paily subcontracto, i g
used to satisfy pails of this RFP'™" RFP § 10.01(a) In u- cngnr.ii p V1F
Premera did not mciude in wus nnsw :r dis.ussion:' regard.r. si:
PointShare. Suhimo and CareMark Premeia Recpan.w at pg | n u.u
Premera to lose points on this issue in us original proposal, rece vimg : no; as lo
one evaluator ((iray) and 0 points from another iMrllei.out of aposa !e 2? points
See Attachment SC at Miller’'s Evaluation Notes, Sec Attachment ;< at Guv

Evaluation Notes To raise Premera's pmnt total, the Department told P.c.nan to

discuss us relationship with subcontractors PonitSharc. Subimu ;.nd * arcMal:
Premera Response at pg 1 In response to the State's suggestion Pro.r.era tilled in
the issue hi at 1-2 As a result. Pieman weaved 15 added point:- mnu ,c
evaluatoi (Gray) on this paitrculai Performance .Standard issm. a ' . k

points from another (Miller) on this particular Pa loiniar.ee Mar.darcl reckun m U-
"best and final ’ proposal. See Attachment SD a Miller’'s Hv Amnion Nol!a: 'a

Attachment SD:u Gray’s Evaluation Notes

Viluljv M .lu- WV ie>I;111s



28 fhe KFINi.dts"[IJo wh:il extent .hd the M.'e: Ilei .eii,cr dedicated 01

customized services to the Slatel IG-P , 10 !:,a)(n) in o. cm.l |> -al.
Premera did not oiler any other services. J.dv .hvm/n | ; 'C at Miller-
f.valuation Notes. One evaluator noted that' c;dorr.:cation n.: ad fc.-cd an.

other services offered.” S\ mAiuidnmm SC at Millei's ! valuation Note,
caused Premera to lose poims on this issue in ils fust |[ie>|i.weaving 0 p.nnn.
from one evaluator (Miller) and 0 from auotliei (Gia) o il ol a posmlie i_ -
points Sec Atnnimivrn SC at Miller’s [svaluation Noic.s. See A hn aih.ni A’
Gray's Evaluation Notes To raise Premera's pouu total, the Department risked
Premera. when it clearly did not ol'lci any oihei services, lo re-aii;;wci this
guestion Premera Res/joma at pg 36 In iespouse to the Slate'- sugg-Mion
Premera filed in the issae [rl_ As a resait. Premera ie>.eivcd 0 5 atkk d } »nt:
from one evaluator (Gray) on this particular iJei loi manec .Standard ; -ue aim
addjtional points from another (Millei) on this particular Peitoimance : :.inc...".i
section in its “‘best and final" pioposul See Anmhmem SD .it Millc N f . V.niw

Notes. See Attachment SD at Gray's Evaluation Notes

28A. In their original iespouse, Fiemeia indic.ted thm Ihey would be

chartuna a S5.5 1/person network access fee— a fee ilial mild total leal
mill.on over the three-year contiact period On Febrn.u') 24. |u i hon G y hef
Premera was due to file its “best and h.i.i! offer,” the Division ijgga-kd i
Premera that they lind some wav to ea'.egorrc this cost other if?: as a "
person charges tend to be veiv visible in cost calculation” I i-cnein i 4 n\
Division’s cosmetic suggestion, eliminating all netv. nk acre.s.* lev.- A- a u ad
Piemera received 16 additional pomtv horn one c ilu.it' ; (G UV) and 54 luv

another (Miller) on this particulm Performance Sian:laid se-Ja-p in its "he.: ana
final” proposal. See Attadmien. SD at Miller’s Evaluation N< u-s. of. At;m in cm

SD at Gray's Evaluation Notes

29. We also repeatedly requested that live Slate provide u. uh the
evaluation notes of all evaluations However, the State h,::r 1 (i.>-. ibedi « \
evaluation notes that appear incomplete and eoidumng. |he cvakiaioi notes ili.r

the state did provide us are appended as Ann. hmem S( \j-i!>

50 These are the Service; f.at Aetna is curie.".l.;- ,ruviiir.g loil.e Slate

under the existing medicalclaims aclmmisiiative cm>;ti.est

VI Il 2 Mike W wl:



* Medic il
"i)ciiiit!
Vision - M nagc | .;i. ' indemnity
“ 1JL.rni.ivv Uelaii ( ji'il. Mail 0: )'c! I<i. - *
‘" f'obia /. lumislution
iiidI>L » »I*ikn.g \del. m1
" Liiijd e Assistance Program.-. (EAR
* flexi > Speadmg Account Adim tuition
1 Man *ed Behavioral Health
v Lon ‘'ermCaie
* Brefe reel Provider Arrangements
* Cent*.:s of Excellence
* Met tare D Admnnstiaiiun

31 velna is the natiun’s third largest medical can e. will: 1'd -'ua
medical lives, 13.1 million dental lives and has a significant presence in ttv
nation’s top 51 »laigest Companies .Aetna, is icacly, willmg and able to perlonn al;
current services without interruption :I it a allowed to continue to pmk im u de-

ns existing con act pending the outcome of this piotest and appeal

32 A company, Aetna it committed to inhume titat the Fine
employees have uninterrupted services during the piotest and appeal pcuod
Should the ultimate outcome ol the piotest pioce.w be . rc-hid oi an c-.i.m m ol

the existing .Aetna contract, we will worl with the State to develop a proem,

0

continue our exist ng fees and administration until the piotest and app.- ' >
resolved. Although the State by statute IS rev,u.red to ic-otd some se:v.ces e cry

(5) years there is precedence to extend a coniiuel loi .. period ol time hew-mu t:

years if it is m the b Si interest ol the State and us employees for example, the
curieiii extension ol tne State’s Lifer Uisahibly coiilra.ct v uh l.huno vein bewud
the statutorily (5) years and the present (1 i year extension ol us cuncni mu i.,j.

w ith us benefit consultants beyond 15) ycais

33 (>n the other hand, if Aetna r not allowed to cont.nuc to peiluim
under us existing contract pending the oiiloi me of ti is a)>peai and potest, a
significant amount of short-term harm will (.ee.cm Ilie i-d.m. mg i. u.:ed upon an
mtimate knowledge of the State of Alaska's employee population and obscrv alions
ol 2 transitions by thus population to new carrier platlorms in the lasi 10 years -
(Aetna lo NYJ.CARE and NYLC.ARE to Aetna) In addition, il is also ba ed upon

MIuLnii ! Maw Mg Is S NEE



ICCCIill \!,i.'iI.V:IOIlS WIIIT Muniop.il chi.*ills i e » LK o> " e o
deici mining lead times ot when u» go to bid and the s up v. » Ism| m.d

Lead times avcraned 10 10 12 months

34 The Stole ol Alaska has a totnl membership o' appn ;ir .- . <
of this number [-A5UU aie active members ami v A j( icim-V m.r. >
in all 50 stales and several luieien countries Due k& ‘le I*ulmi ti.

main State members aie undergoing care lor chronic du-c.m wl. ml.
constant interaction wiili the medical comnv.n.ay .nd . ; r 1 i_
administrators must include intensive commumcatinn .viih the cftcctvd pvt

insi'.e that disruption ol’ service to these ill Stale ot Alaska menV.ei wh<

course o! treatment does riot occur

Additionally, because of the high reliiee population, the Slate h/s
almost 1,000,000 prescriptions tilled annually This significant utilization ol
prescript.on drugs requites b; law Some intci.-lion with medical provide! to
obtain a prescription The Stale must acknowledge that m many cases a new
p escription and a subsequent o!lice call and in son e cases multiple oihce calf
will be required to obtain ti new- prescription to be submitted to the new

Admimstratoi

36 Presently, the State is undeitnkmg a positive open en.ollmciU pimm
for its retiree population to insure that on!) eligible dependents .re . cml ' 1 -
Stale's benefit plans At present il.i is an un-completed tasi. that will icqiti.c :u,ee

man power commitment to complete. This process must be completed so that n

truly eligible teiiree members iceeive Klcntilicauon (aids hum i i.e..

Administrator

3 The State has only limited ability to communicate to it. nviu
populations on the complexity of any transition to a new adminiLiiumr li a -l .o:
period ot tune the State will be challenged to communicate significant numbci ot
changes and by the sheer volume of mlormaii- n it will appear contusne to this

population

3N Piesenily, n is also on Sla' -'s ducket to draft now ben-Ilit bt * D j tot
*is retiree population. Again this will be significant maiipow .1 cun mill: eni N the
State as it is planning a transition lo a new Adm:rust: a.or. Signilica q..ostium,
will be asked of the State of Alaska by retirees who aie mailed the? boo! let

Alliihi* i nl Mike WiAjrns I'ICi%H i



3M Lastly the Stale's ILoti 7ament and benefitais abu ‘died tiled i

new retirement system online loo sunmiei | \en wnhoai j iiaiiMtm
Aarriei the divtsmn’s ie.->uuicc' iia.ve been | iclclr d tu ti,e Daamiio

4b. | here will also he hardship caused t ‘'m.clll: fi. a' @izm . li .l

including the follow me:

Closuie of the* Aetn. Juneau O llicc
Closuie ol tbe Aetna Anchmagc Office

Loss of Alada mbs by both Aetna and Magellan
Overall potential loss ol -40 mbs in iusi Arina - some oJ me .c sialJ have o

lemircs in seivicmg the Suite ol Alad a employees, many have .a lca>: |,;

year tenures

4! li has been difficult to get qua! fed indiv iduals to re m A Ltd;.: anil
.e don't want to lose the one's have today thcie is also sigmlictiiit w.H; m
traffic to both Aetna Alaska offices by retirees by virtue of me complcvty ol ihei
bills and by legislative staff during session Over time many deep pu.m.i

lelationships have been established between .Aetna stalt and '.lie membe; 'L en a
i

have served diligently IlIns transition will be veiy cM'ii.m't lei ! be-
close personal tics to Alaska Care stall both m Juneau, Anchomge. and Sc.,ul.
42 Aetna  submitted a sepaiate proposal lo: providing e ay
phaimaceutical benefit management scrvr.... Thus *v|?c W staivt-alone pi-apo a
a .- specifically nrqlie. tec! ulthe KIT .aid a.as llicicld.e teipoiiS.v e lo the it! i
Although live KIT picmm.-d iL.it these :land- i!s ne proposals wonId be mah-at; | .i
te uv cod evaluationofniov idihg flic a*.n ee covered | tLeid 1 f
nevei conducted such an overall C'al.is'ion. and llicielo e had in. I'r w
deiermining whether it would have been more economical to .jmli il.v con:
between one contractor for medical and othei non*pharjviav.uli'.al er. .c
another contractor lor pharmaceutical services Based on puivlic ill loi maiml i <-
available to us. and set out in Exhibit i to tin Affulav it. ¥ » appujcnt that the :.m
would have saved approMmatcly $3 million uvei the comse ul ll»c o i’
selecting Aetna’s stand-alone phatinaey -f;ci (the numbers n ; vinV.
higher pharmacy numbers for Aetna tin.n iw f.eniei.i) ilo". \v> I ; i t t,esa
note that pharmacy numbers aie reported a: rebate numbeis nrland.iivte la !me

so that the hielver the lebate number, the L wcmthe cosl to llie S'.it-

\lhd.a il ul V111.<@ W ieeu,ji>



.statistically important so that all score, idled the same h.in the i. L i
also important that all bids have the same nun her ol icviewcis. it ikm. a.e
uughting of a different number ofscores will distort the uutcon e cl the scour,
process

Further your affiant sayeth naught

Dated Ih»s g da> of March, 2006, at Juneau. .Masha

Allid.n il ul MiUc N itliinis r.i-c i



Rebates Integrated Pharmacy Rx Premera - Compared to Aetna Integrated RX Rebates Under Section 9

Aetna proposed rebates Year 1 Year 2
2006 2007
Retail reoate g'tee $ 4 3 $ 503
MOD rebate glee $ 1505 $ 16 70
Per valid Per rebaleable
Basis Scnpl Script
| stimated annual lulail scripts 770,418 707,871
Pstimated annual MOD scripts; 95.220 87,490
i 53489994 s 3,560,591
i $ 1,433,061 S 1,461.083
Pstimated total rebales $ 4,923.055 $ 5,021,6/4
Premera proposed rebates Year 1 Year 2
2006 2007
Retail rebate g'tee $ 308 % 340
MOD rebate g'tee S 977 % 10 66
Basis Pei Script Per Scnpt
| sliinated annual retail scripts 854,400 854.400
| stimated annual MOD scripts 105.600 105,600
Pstimated annual retail rebates $ 2,631.552 b 2,904,960
5 1,031,712 1,125.696
S 3,663,26! $ 4.030.656

Year 3
2008
$ 4 77
$ 15 0G
Per rebaleable
Script
707,871
87,490
s 3376545
S 1,387.591
$ 4,764,136
Year 3
2008
$ 350
$ 10 98
Per Script
854.400
105,600
| 2,990,400
S 1,159,488
S 4,149,888

$
$
$

0 He

Note inlormalion conlatned
in Aetna Section 9 Response

Exy

10.427,129
4.281,735

14,708,865

Note Inlormalion contained hi
Premera's Integrated Medical Response

8,526,912
3.316.896
11,843,808



SUPPLEMENTAL AFFIDAN IT Ol MIKE NNIOGINS

S nTUoh

rOI>TY Of .sfecf'up.
t)
I MIKL V. 1GGFNS bemg f;r:t duly sworn, Jo depose and sj> tint

1 This affidavit supplements liic information contained in paragraph 2S of my March >,
2006 attid.ivit;

1 The network access fees discussed in thai paragraph totaled approximafely $0 million
over the Course of the contract,

3. At the Division’s request, Premera stopped referring u these charges as ‘netwotr.
access fees,” and labeled them instead as claim charges Because network access fees are ~ _
mcludcd in the reported “cost™ of Uie project, while client charges arc not, this had mcc.i o "a.
appcanng to reduce Premera s bid by $‘5million, when, in reality, that SO million had actual.y
jast been moved to another category where it would not show up as « project c.ist,

4 The methodology and information 1used to reach this conclusion is appended n*Jus
Suppleinenial Affidavit as Att.icliment |

Further your afFannt sayeth not.
DATED ilas 10" day of Mutch 2006 at /G [S"?'
b O ifi.
\like Wiggins / JO

SUESCPJBED AND SWORN to before me tliif50 hday of Mard). 2>'06,r

S z 2 17 1/
Notary Publiumi nnd for 'ipashiiigton AA
Mv commission expires y 2 -y - v f—

Attachment 1



Progression of Pr*t ,era off*r to the btain of Aladtq

As ol F.jbriiary Id, 20('f
v yfrai Fees
yV* tJerAO nitfteiE 'tit
0 year Fn Reoat* guarantes
' y.dr retwoil' :a.',no: tefsmftd p> PreneM U '2%
Tow cost to 5 eie o: AJosKa

Acs of Fooruary 28 2006

3 vfd' ftf-s

3 /(Mr tletworF access lee

3 yi'ir FjtPebali guei V*tec

J v.r ric-nvorv ¢, ]'mci 'eMmeO by F:urnp-a {g 30°.,,
Tuta; coal tv otsts ot Alaska

@ P

©» —

m$ m\_.

3C950.u:b
6 680.1 i']

(9 000 0CC;
AT79.925

330.11,473

30*95yOitt

(9.000.000)
11.949.813
i3.900.9CS-



~%-

FREMERA|«6i

pi'.i*. T ri'rs’a.T T'a

riM.H'K* C

The fcllo™nngnerwofk isw fIfli guarantee replaces the answer proviaad for Secdor
'C 11, pepp 25 ir the Best and Final Offer Clarification Questions - “late at Ava5 «a

submitted on February 13, 2006.

~hasc- *>*plal" Ih« notv«orK discount guarantee nrrangoTenf Hi rnenlieped or p»F*

37 of r*»)rnara'A tvoposal

-laiMta BM Qosi Biue :t .Aid n' Aias*a w.H fijarantee narwo-k savings of TOO 00 p*r
empijvtp :er nio'th resultng |iot toe use of Premtras A'aska and W&vninylon neivwG'ta
m:ra »> national 5'jc Cross Blue Shield BiueCard retwerk prorsr 7ne Wowing tab**
ed -tents aggreg&to net<vork savings uutsido of tf~e stoic cf AluSfS
Ajgr(»aal<i “etwek Dlsroonlh
(nuttiCi of A sskij______
Arizona California Orpgon
17% 521% 39%

Weamnglon
3y%

*JtVsr< snvirgs in e*tess o» J1CO 00 ter employee per mcntr w" Ce sfarad Letwc”n
Stale cf A.asna snc FreTe'a Blue C'oss B'ue SK>Cic o' Alaska The Stale c* Aias>a «
re'9T .1 % o' thee amounts over $100.00 perempicycc por monn Prempny dlls C-ocr.
5'-e i veld cf Alaska will retain 20% n me event 'Cat (he savings arc lees than S’ 00 00
pe' fp 0/? permonth. P'ene'a Blue Cross BLe S" €a cf Alaska Wl roiThursb ‘he
State r( A'agk 0% ol the d'fcccice Catwcen tt-esa™ -gs aw -r: per umpicyae por

-ec -fn il.og 00 per employee Pfef month

Apprcach

piTfr? 5,i e Cress B'ue Shield cf Alaska v . p roauce a cuahpr'y report ldentifying t led
Charges- for in-network med'Cai ca.mo compa'od v. r.e m-ner»\oiK proviccr ailowati'e
c-.vges The difference aehvecn these h.vo cn?rg«s is savings T,-e savings an- turrorf
**to per cmp'oyec per rranth savings over tee oua*ter hy dividing cy the 'mumtifrf o'

emc oyees covemd over the cree*T,cnfr. conud The report will ce produced 3T cays 3*o0'
tne snp of cnc™ gj&nc' and the quaic-ny re tj ts w Hoe sewed >5C?ys a*er 'he c v*t™*?r
encs The fna arr.ourtr due, f o~y wm ce reconciled and due 90 days 3ner tna cose of

tne policy ,e3r

J-rti U IS o> sty svilx V.IS
ma w ,:3 .cot



AT

Premera

C22722C0222322n

tof'iiif ;felC io<ving [OAC O er.is 1ffdJ “.orve/ 'ct. *0' >«?'1
("hs s'or nfonnaiiona cu”oses cny)

o mauckt] n
P Management IPr)\(}j-lun%ltrgef'cngjhon Pcha—ufgator.
CCERA i*n linufllon w r\ ;t jich 0> {c e
pr m/ict *aierT, - nmuae? in. ri&ijdeQ m
Preooeroonl On Precerti‘ca'im
' ' INCIUOEO I ficjoee m
/. emossyaient E<Jucxtior o Bleoort fratipt
EANManaced ¢-*tB_Heaim 322 sr @
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Law Offices of

M/R 28 ?(W6
Simpson.Tillinghast & Sorensen, P.C.
CERARIVE-
COMMISSIONTr' iCe
One Sealaska Plaza.Suite 300 Juneau.Alaska 9980
Telephone: 907-586-1400 Fax: 907-586-3065

HAND DELIVERED

March 28, 2006

The Honorable Scott Norstrand
Commissioner o f Administration
Alaska Department of Administration
10th Floor, State Office Building
Juneau, Alaska 99811-0200

Re: Appeal of Denial of Protest of Intent to Award in
RFP No.2007-0200-5946
OUR FILL NO.. 1467.1

Dear Commissioner Nordstrand:

Enclosed, pursuant to AS 36.30 590, is the Appeal of Aetna Life Insurance Company and
Aetna (“Aetn i) of the procurement officer's denial of Aetna’s protest in the above-captioned
matter. The appeal and supporting documentation include all of the material required by that

statute.

Aetna would respectfully request that your office immediately transfer this appeal to the
Office of Administrative Hearings under AS 44.64.060. Given that you have already announced
your recusal from this matter, Aetna does not believe there is any purpose served by retaining the
file at the Department of Administration, and the parties to this proceeding will have need of
current access to a hearing officer to establish procedures for resolution of the merits of this case.

The purpose of tlvs letter is also to advise you that, pursuant to my telephone
conversation with Asst. Attorney General Margie Vandor, the procurement office is being
simultaneously si rved with this appeal by service on Ms. Vandor.

Sincerely,

SIMPSON, TILLINGHAST, SORENSEN

E. BuddSimpson ¢ JonK. Fillincmast ¢ Stephen F Sorensen

L. M errill Lowden *JamesJ Sheehan * Ronald W.Lorensen (ofcounsel)



10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

BEFORE THE ALASKA DEPARTMENT OF ADM1

In the Mutter of: APPEAL OF DENIAL OF

AETNA LIFE INSURANCE CONTRACT PROTEST
and AETN A (AS 36.30.590)

) DGC RFP No. 2C07-0200-5946
J Dept, of Administration Case No. 07-

L Introduction

Pursuant to AS 36.30.590, Aetna and Aetna Life Insurance Company (“Aetna")
respectfully appeal the Department of Administration, Di\
“Division's") March 21, 2006 denial of Aetna’s larch 10.
2006 Final Notice of Intent to Award a Contract pur.
Request for Proposal (“RFP") to Premera Blue Cross (the
of the Protest Decision is appended to this memorandum g

11 Background

On December 22, 2005, Aetna submitted a complt
proposal to provide medical and pharmaceutical claim mi
of Alaska pursuant to the above-referenced RFP. wiggin
complete hid, Mr. Wiggins telephoned then-procurement <

Learner confirmed to Mr. Wiggins mat Aetna's applicat
Fourth Wiggins Aff, *4
Having heard nothing in response for nearly two m

form Notice of Intent to Award the contract to Premera
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1)13. A subsequent phone call soMr. Walt Harvey, the employee who had replaced Mi.
Learner as procurement officer, disclosed that the Division had lost the meat o f Aetna's
proposal, consisting of some four boxes of binders in which were contained a critical
portion of Aetna’s overall proposal. 1d. Over those two intervening months the
Division nad never simply contacted Aetna (who, through itself and its affiliates, had
been providing these services to the State for the past 24 years), and asked why >hwe
was such a gaping omission in its bid. Rather, the Division simply declared Aetna
“nonresponsive” for failure to submit a complete bid. 1d.

The initial award to i'remera was therefore, and in essence, predicated on tne
erroneous conclusion that Premera was the sole responsive bidder.

The t)ivision initially scored Prenv -a's proposal under the RFP's point sys'em
around January 29, awarding it 1489.5 points fot the more subjective, technical elements
of the RTP (called here the “Non-Cost Factors”), which counted the most (50%) in
proposal evaluation. See Sect'on VI post; See also Chart | (attached directly to iris
memorandum}; See Attachment (c)

Shortly thereafter, the Division began extensive private communications with
Premera aimed at imp.oving its offer. These included 21 pages of questions on
Premera's proposals lor various Non-Cost Factors in the RFP, each question being
designed to solicit a more beneficial answer. Attachment 4(a). Premera answered those

questions in a 49-page reply on February 13, 2006. Attachment 4(h) at 7-56. See,

generally, Section VIII. post.

1/ Inrejecting Aetna’s protest, the procurement officer claimed that it would have been improper
to contact Aeina, as the receipt of late bids is prohibited. Attachment 104t 3. The purpose of such
a query, hov.ever would not have been to solicit a late bid. Rather, n would have been to enquire

APPEAL OF DENIAL OF PROTEST OF AETNA LIFE INSURANCE COMPANY
Page 2 0 f34
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Aetna, ofcourse, knew nothing ofany of this.

As a result of Premera’s answers (and even though Premera ostensibly had no
competition at this point, Aetna’s proposal still being lost), the Division rescored
Premera’s proposal on February 16-17, 2006; Attachment 5(d); Attachment 11 (email
response from Walt Harvey). The Division's extensive work with Premera had
succeeded in increasing Premera’s point total for the Non-Cost factors by 629 points— to
2119 POints. Attachment 5(d) at 1-2; chart 1

One day after this re-scoring, the Division issued its initial Notice of Intent to
Award, and Aetna placed its phone call io the Division. After considerable pleading by
Aetna that it had timely delivered a comprehensive and complete proposal, the Division
looked again, and found all ol the missing boxes in a store room after a mere hour's
search. 1d. at\ 14.

The State promptly rescinded the Notice of Intent, and commenced another
evaluation process that is the subject ot this protest. 1d. at H17. This process is
explained in: (i| 117 of the Mike wiggins Affidavit; (ii) @ confirming memorandum
found at Attachment 2; (iii) the Fifth Affidavit o fMike Wiggins; and (iv) the Affidavits of
Mike Pobinson and Reed Stoops, all 0f whom were participants in a phone conference
that resulted in the agreement contained at Attachment 2. The essence of ihat agreement
is as follows:

Because o f vacation plans, the same full evaluation team that had scored Premera
coulu not be reformed to evaluate Aetna s newly-found bid. To accommodate a quick
resolution ol the matter. Aetna agreed that the Division could “reconstitute” the original

into the inarguably odd fact that the huge middle of the incumbent contractor's bid was nowhere
to be found.

APPEAL OF DENIAL OF PROTEST OF AETNA I IFE INSURANCE COMPANY
Page 30f34
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evaluation leant so that it “consisted] of three members, two of whom were on the
original [evaluation committee] that scored Premera’s proposal." Attachment 2 at ul.
This “reconstituted” team would first perform a threshold evaluation of Aetna’s newly-
discovered bid to determine whether that bid was “reasonably susceptible for award.” 1d.
2 By “reconstituting” the team in this manner, Aetna was assured that the scores of the
“recons'ituled” committee would be as comparable as possible to the scores of the
original committee, since 2/3 of the scores of the “reconstituted” committee would come

from individuals who had actually also scored Premera Robinson Aff, ft; Stoops Aff,

16; Fifth Wiggins Aff, fl. 3

Unfortunately, the Division breached the agreement, and appointed only vyie
person who had actually scored Premera to the "reconstituted” committee. Neither of
the other two members of the “reconstituted” committee had scored Premera on either of

the two Premera SCOYipgS. Section VII, post; see also Chart | and pp. 1-2 ofAttachments

5(a)-(d). 4
There was then a second undisclosed breach of the agreement. After the

“reconstituted" committee completed its initial scoring of Aetna, and if Aetna’s proposal

passed its threshold evaluation (which it did [wiggins Aff.. 1118]). the agreement

2/ Under Alaska's procurement code, tin* Procurement Officer is allowed to discuss first
proposals, on an even-handed basis, with all bidders who are “reasonably susceptible of being
selected for award,” and this for the purpose of ultimately soliciting a “best and final offer" from
this final pool of bidders. AS 36.30.241). This initial process does not constitute a scoring of one
propcsor against another, but rather a look at the intrinsic strengths and weaknesses o f a proposal,
S0 as to sec whether, if improved, it might plausibly become the *best and final offer

3/ It is worth noting that Aetna would have been well within its rights to demand that the
Division comply with 2 AAC 12.260(a), and have its “found” proposal evaluated by exactly the
same "committee” that had evaluated Premera’s bid. Aetna was being collegial here. But as wc

shall shortly see, no good deed goes unpunished. . .
Al Aetna had no knov/ledge of the Division's breach at the time, and thus no opportunity to

correct it.

APPEAL OF DENIAL OF PROTEST OF AETNA LIFE INSURANCE COMPANY
Page 4 of 34
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provided that each party would have the opportunity to submit a best and final offer. In
conjunction with that best and final offer, the Division would contact both parties to
obtain new responses on Non-Cost Factor issues that were of concent to the Division.
Attachment 2, *J  Once those offers, and the parlies answers' to the Division’s
questions, were submitted, the agreement provided that “both proposals will be scored,”
and awinner would be selected. 1d. at 4.

It was Aetna's understanding that this paragraph reant that the entire “proposal’
(both cost and Non-Cost Factor components) would be evaluated. Robinson Aff, ylO.
This was very important to Aetna, since this last scoring would be the only opportunity
when both proposals would be re-scored by single, identical review committee-the so-

called “reconstitute.  .mmittee. 1d.

Indeed, until the Division responded to Aetna’s protest on March 21, 2006 (see
Section r, post), Aetna had assumed that a Premera scoring tail entitled “2nd Score
After Rest and Final, Premera” and found at Attachment 5(d) was the promised scoring
of Premera’s last proposal b> the “reconstituted” committee. It was not until service of
the Division's response to Aetna’s protest that Aetna learned that, contrary to i|4 of the
agreement, there had been no rescoring of Premera's Non-Cost Factors by the
“reconstituted” committee. Rather, the rescoring found at Attachment 5(d) was actually
the rescoring of Premera’s proposal that had been done on February 17— before Aetna’s
“lost" proposal had been found. Attainment 10at 8-10; Attachment I

Apparently, the only things done wvith the parties’ final proposals under the
agreement were a comparison of the new cosl bids, and a brief revisiting of three Non-

Cost topics in Aetna’s final proposal. Attachment 10 at 9. It was on that basis that the

APPEAL OF DENIAL OF PROTEST OF AETNA LIFE INSURANCE COMPANY
Page 50 f34
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Procurement Officer issued his February 28 Notice of Intent to award the contract to
Premera.

And so, at the time the final Notice of Intent Award had been issued, Aetna's and
Premera’s final proposals have never been scored by either an identical review
commiltee, nor even by separate committees that had more than one common member
between them.

And yet despite all the disadvantages thrown Aetna's way in this unfortunate

process, when all was said and done, out of a 5000-point evaluation process, Premera

was able to top Aetna by only 141 points.

[lI. Aetna’s Protest

Aetna’s protest is appended as Attachment 9 to this Appeal. In a nutshell, Aetna
claimed that the procurement:

0 violated state statute (AS 36.30.240) and regulation (2 AAC 1<..290(a)), and
created an appearance of impropriety that undermined the integrity of the
competitive bidding process, because, while the Department held prolonged and
extensive discussions with Premera to produce its “best and final offer,” the
counterpart discussions with Aetna were only perfunctory. Because state law
requires that all proposors be accorded fair and equal treatment with respect to
any opportunity for discussion and revision of proposals” (AS 36.30.240(a)), and
"[t]he opportunity for confidential discussions, if held, must be extended to all
offerors submitting proposals deemed reasonably susceptible for award” (2 AAC

12.290(a)), Aetna contended that the procurement was illegal and subverted the

APPEAL OF DENIAL OF PROTEST OF AETNA LIFE INSURANCE COMPANY
Page 6 of 34
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competitive process. It also contended that this process actually affected the
outcome of the evaluation; and
¢ For the “best and final offer” evaluation, the Division used separate evaluation
teams to evaluate the two bidders, with only one member of these three-member
teams being in common. Because many of the factors on which the evaluation
was hased were subjective, and hinged on personal idiosyncrasy, the absence of
common evaluators rendered the evaluation useless for determining which
proposal was “most advantageous to the state” as required by AS 36.30.250(a),
and impaired, if not destroyed altogether, the integrity of the competitive bidding
process. 5 Aetna also asserted that this procedure clearly affected outcome of
the procurement. Nor did the process comply with 2 AAC 12.260(a), which only
authorizes the Division to score RFP's through a single “evaluation committee "
IV,  Aetna's Request for a Stay of Award
Contemporaneous with its protest, Aetna filed a request with the Procurement
Officer, pursuant to AS 36.30.575, to stay award of the contract pending disposition of
Aetna’s piotest and any subsequent administrative appeal. Attachment 9 at Cover Letter.
The Department never ruled on that request before simply going ahead, and signing the

contract. Without notice of any kind to Aetna, the Department executed the contract on

March 13, 2006.

"1 A third issue raised in the protest—i.e., that the Division failed lo separately score an Aetna
proposal to provide pharmaceutical claim services only (an alternative specifically called for the
RFP). is not be.ng appealed, and does not receive further discussion in this Appeal.

APPEAL OF DENIAL OF PROTEST OF AETNA LIFE INSURANCE COMPANY
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V. The Procurement Officer's Response to Aetna's Protest;
ldentification of Erroneous Factual Findings and Resultant!)
Erroneous Legal Conclusions
On March 21. 2006. The procurement officer rejected Aetna’s protest. Attachment
10. The procurement officer's principal findings and conclusions were as follows:
o The Division had complied with the parties’ agreement, and had evaluated
Aetna’s proposal using a three-person review team comprised of two
persons who had actually scored Premera’s first proposal;
o The communications between the Division and Aetna, on the one hand, and
Premera, on the other, were essentially equal;
o Any difference in comm nications between the Division and Aetna, on the
one hand, and Premera, on the other hand, did not create an appearance of
Impropnety; 7
o Neither the use of different evaluation teams nor the disparity in treatment
between proposors affected the outcome ofthe procurement; and
o The Division acted in cood faith.
From these factual findings, the procurement officer drew the ultimate legal
conclusion that Aetna’s protest was without merit. As required by AS 36.30.590(b)(2),
Aetna respectfully submits that each of the above-described factual findings was

erroneous, and that if any of those findings is reversed, Aetna will be entitled to

appropriate reliefas a matter of law.

6/ “Whether an appearance of impropriety exists is a factual question..." In the Matter oj J&S
Services, Inc., Alaska Depl. of Administration Case No. 02.01 (Sept. 16. 2002) c'y&SServices ")

APPEAL OF DENIAL OF PROTEST OF AETNA LIFE INSURANCE COMPANY
Page 8 0 f34



VI. The Nature of the Contract Being Awarded

To evaluate Aetna’s claims, a brief background on the contrac’ at issue here is
warranted.

The services for which the RFP solicited proposals were to provide a wide range
ofmedical and pharmacy insurance claim management services to the State. Requestfor
Proposals, §1.03. 7/ Those services have heen provided economically and efficiently b\
Aetna itself, or through its affiliates, for some 24 years. wiggins Aff., ~4. The State of
Alaska self-insures both its medical and pharmaceutical claims; however, it still needs an
agent to evaluate and process those claims. Third wiggins A ff, 1[5, RFP, §6.06. The
agent charges a per-employee and per-retiree fee for providing those administrative
sendees, and its proposal consists, in part, on the proposed amount of those fees. 1d.;
RFP at Section 7.23.

However, because many factors other than cost bore on the State's choice of
suppliers (factors such as expertise, system compatibility, ability to serve clientele, and
the like), a “Request for Proposal” format was utilized, rather than a Request for Sealed
Bids. Under the RFP. cos: accounted for only 40% of the total bid evaluation; all the
other relevant factors (loosely called "Non-Cost Factors”) were in the technical portion
ofthe RFP. and were collectively allocated 50% of the total scoring. rRFP, §10. */ Asto
those Non-Cost Factors, each individual evaluator awarded points based upon that

evaluator's personal judgment as to how the proposer dealt with each Non-Cost Factor.

The lengthy RFP for this contract has not been appended as an exhibit to this Appeal because
of its bulk. It ison file with the Procurement Officer, and Aetna would respectfully request that it
be made part of this Appeal record by reference.

*[ The remaining 10% was allocatea for preference points.

APPEAL OF DENIALOFPROTEST OF AETNA LIFE INSURANCE COMPANY
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When the so-called “best and final" proposals were opened, the cost 0f the two
responsive proposals appeared virtually identical. On the cost side, Premera was awarded
2000 points for having the lowest cost bid, while Aetna was awarded 1930 points for
having a cost bid that was only marginally higher than Premera’s. Attachment 10 at 7..
However. Premera’s cost bid was understated (and in fact materially higher than Aetna’s)
because some large costs that should have been included as part of Premera’s
administrative fees were in fact disclosed only in other, more subjective portions of
Premera’s proposal that are not added into the cost component of the proposal. See.
genetally. Affidavit of Matt McGuinness.

VIlI. The Department Violated AS 36.30.250(a) and 2 AAC 12.260(a) by

Using Different Evaluation Teams to Score the Two Applicants,
Making it Impossible to Determine Which Proposal was “Most
Advantageous to the State.” The Division Erred in Finding that: (a);
Aetna Had Agreed to this Process; and (b) any Error did not Affect

the Outcome of the Procurement.

A. In the absence of any agreement, the use of different evaluation teams to score

different proposals is unlawful, and in this case affected the outcome of the
procurement In its decision on Aetna's protest (Attachment 10), the Division does not
contend that, absent some special agreement, it is permissible to use two different
evaluation committees to score two different proposals under an RFP. After all. 2 AAC
12 260(a) only authorizes the Division to review RFPs through an “evaluation

committee." singular, and for good reason
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The ultimate goal of the competitive bidding process—the one on which its
"integrity” turns—is lo provide "the opportunity to compare multiple responsible bids.”
Laidlaw Transit Inc. V. Anchorage School District, 1S P.3"" 1018. 1033 (Alaska 2005);
emphasis added. Any error that undermines the State's ability to meaningfully compare
competing proposals deprives the public and the courts o fanv basis to assess the legality
of the agency’s choice.

Ln this case, the points for Non-Cost Factors were awarded based on an evaluation
of largely qualitative (as opposed to quantitative) factors, ranging from the suitability of
appeals procedures to transition and training concerns. IVviggins Aff., f43. Points were
awarded based on how individual evaluators reacted to the proposor's approach to a long
list of subjective issues responses that would translate into very different point totals
among different evaluators, depending on each evaluator's individual background,
grading policies and priorities.

The evaluators’ separate final scores lor the subjective, 50% Non-Cost Evaluation

illustrate how idiosyncratic this scoring process really was:

Evaluator Evaluated Score
Miller Aetna 2440
Premera 2160

Gray Premera Only 2207
Porter Aetna Only 2120
Williams Premera Only 1990
Shier Aetna Only 1585

APPEAL OF DENTAL OF PROTEST OF AETNA LIFE INSURANCE COMPANY
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Attachment 5(h) and (d) at 1-2. The Division then took the average of each evaluator's
scores (i.e., Aetna's score was based on the average of Miller's, Porter's and Shier's
evaluation, while, Premera’s was based on the average of Miller's, Gray's and Williams’
evaluation), and (because of the near-identity of the cost score), the p.oposor with the
highest average evaluation won. V

It is also apparent that compromising the rating process by using non-comparable,
idiosyncratic scoring affected the outcome. For example: (1) the only evaluator who
evaluated both applications, Ms. Miller, rated Aetna significantly higher than Premera;
while (ii) one of the evaluators who scored only Aetna (Shier) gave Aetna aberrationally
low scores (535 points lower than Porter), and 855 points lower than Miller. Given that
Premera ultimately received only 141 more points than Aetna, it is apparent that point
swings of up to 855 points that were due entirely to the use of different evaluators plainly

affected the procurement’s outcome,

B. Aetna did not aeree to this procedure. The Division's only defense to its
unusual procedure here is that Aetna agreed to it. Attachment 10 at 5-9. Aetna agreed to
a process, but it did not agree to this process.

As discussed in Section II. ante, the parties' February 24, 2006 agreement
provided that both Aetna’s and Premera's final proposals would be reviewed by a so-
called “reconstituted” Procurement Evaluation Committee (or “PEC" ) that would:

...consist ofthree members, two of whom were on the original
PEC that scored Premera's proposal m the initial evaluation

process.

¢ i Attachment 5(b) at 2 (Aetha ‘best and final" summary sheet); Attachment 5(d) at 2
(Premera “best andJinal”summaty sheet).
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Attachment 2, )1 emphasis added. The members “who scored Premera’s” proposal,” on
the one hand, and the members of the “reconstituted” committee who scored Aetna’s
proposal, can be found ir summary fashion on chart 1 to this memorandum, and more
directly on the scoring tally sheets for both Aetna and Premera at pp. 1-2 0f Attachments
5(a)-5(d).

From those documents, one can see that there was, in fact, only one member of
the “reconstituted” team, and not two as the agreement requires, who had also “scored
Premera'sproposal." That lone individual was Freda Miller.

The Division's answer is that Mr. Pat Shiei was also a member of the evaluation
team that “scored Premera’s proposal." Attachment 10 at 5-6. That is not true. The
evaluation team score sheets for Premeras’ first and second proposals are found,
respectively, at pages 1-2 of Attachments 5(c) and 5(d). |lie reader will see that Mr.
Shier's name has been crossed off the list of evaluators on both score sheets, and not a
single Premera scoring sheet contains any score from Mr. Sh. tr.

The Division's explanation is that Mr. Shier did begin to score Premera’s first
proposal. But Shier abruptly ceased his partial scoring just over half-way through the
scoring factors; left Ins half-done worksheet incomplete; was resultant'lv scratched off the
Premera evaluation team; and was never heard from again on any Premera proposal, first
or second. "V

The reason that Aetna insisted that a majority of the reconstituted team be

comprised of employees who had “scored Premera’s proposal” was to ensure

10/ Shier's partial scoring of Premera’s first progosal is found at Attachment 5(c), pp. 1(4-130
The remaining items that Sluer did not score can be found (in the evaluation sheets of a different

reviewer) at Attac hment 5(c), pp 150-170.
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comparability of Aetna's and Premera’s scores. Robinson Aff., |7, Fifth Wiggins Aff., U
7, stoops Aff., 16 Premera’s first and second scores were not affected in the slightest by
S.ier, and so an Aetna score that include scoring by Shier would be less comparable, not
more. As Mr. Robinson, who attended the negotiations and signed the agreement for

Aetna, explains:

It never occurred to us, and it was never mentioned, that one of
the two "original" PEC members would be a member that did not
score Premera. Such an individual would have been of no value in
reconstituting a comparable-as-possible review team, ami we would
never have accepted such a major change in the agreement.

Robinson Aff, fl.

It is frivolous for the Division to maintain that Mr. Shier was a member of the
evaluation committee “that scored Premera’s proposal.” The allegation, in fact, is the
best illustration of the Division's bad faith in this entire procurement process.

Finally, the Division breached its promise that “both [final] proposals will be
scored” by the “reconstituted evaluation committee.” Attachment 2, «/4 Instead, the
Division simply looked at the new cost component o f the proposals and three minor items
in Aetna’s new proposal Attachment 10 at 8-9.

Mr. Harvey explained that it is a “longstanding practice” to review only the cost
component of final proposals, unless changes to other components of the proposal had
been made. But the parties’ agreement here had little to do with “longstanding
practice” - it was, in many respects, a verv unique arrangement. The obvious rationale
for not rescoring unchanged portions of a final proposal is that the same exnluation
committee had already scored the unchanged portions. But here, there was a new,
“reconstituted” evaluation committee, and a comprehensive review of both parties’ final
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proposals gave the Division its only chance to have both parties’ proposals scored, from
top to bottom, by the same people.

The importance of this level playing field was why Aetna took the agreement at

its word, and properly assumed that "proposal” meant the entire proposal, and not just a
portion of the "proposal” that represented only 40% of the scoring weight {i.e. the cost
component). Robinson Aff.. «[10. "/ The Division's failure to follow the plain wording
of the agreement here makes it doubly difficult for the Division to justify its conduct on
the basis of that agreement.

VIIl. The Division Violated AS 36,30.240 and 2 AAC 12.290, and Created
an Appearance of Impropriety that Actually Affected the Outcome of
the Procurement, By Engaging in Prolonged and Complex
Negotiations With Premera, But Only Perfunctory Correspondence
With Aetna, Before Soliciting “Best and Final Offers.” The Division
Erred in Finding that: (a) the Communications with Aetna and
Premera Were Equivalent; (b) any Difference did not Raise an
Appearance of Impropriety or Influence the Outcome of the
Procurement

"The appearance of impropriety and impropriety in fact are sufficient to void

procurement contracts." Paul Wholesale v. Slate, 90S P.2ut 994, 1000 (Alaska 1995);

Dick Fisher Development No. 2 V. Department of Administration, 838 P.2"1263, 269

" AeUia's interpretation of -4 of the agreement is consistent with Section 7.26 of the
Agreement, which makes it clear the the "proposal” includes the offeror's responses to all of the
sections of the RTF. including, but not limited to, the cost section.

APPEALOF DENIAL OF PROTEST OF AETNA LIFE INSURANCE COMPANY
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(Alaska 1992); In the Matter oj J&S Services. Inc., Alaska Dept, of Administration Case
No. 02.01 (Sept 16.2002) (“0&SServices") at 5

The appearance-of-impropriety rule was applied in Paul Wholesale, 753 P.2nd
1132 In that case, DOT&PF cancelled all parties’ rights in a procurement that had
already resulted in a contract award to two different bidders because of certain alleged ex
parte communications between one party and DOT&PF. In upholding DOT&PF's
cancellation, the Supreme Court reaffirmed its holding in Dick Fisher that the appearance
of imipropriety was enough to void a procurement. Further, it held that “subjective bad
faith,” or actual “hias" on the part of the agency, is not required. Bad faith was only one
relevant factor; equally important was “the amount of agency discretion and whether the
agency violated the relevant law.” 1d. at 1002,

Similarly, in J&s Services, the hearing officer ruled that extensive ex parte
communications between a member of the evaluation committee and one proposer
created a “substantial and material appearance of impropriety.” 1d. at 7.

In assessing whether apparent impropriety warrants relief, one relevant
consideration is whether the impropriety violated specific statutes and regulations written
to avoid that impropriety. Paul Wholesale. 90S P.2nd at 1002; J.S. Services, ante at 7,
Keco Industries v. United States. 492 F.2nd 1200, 1203 (C't. CI. 566 (1974). Here, there
exist specific statutory and regulatory prohibitions on precisely the kind of one-sided, ex
parte communications in which Premera and the Division engaged.

Under AS 36.30.240 and 2 AAC 12.290, the Division may discuss proposals with

proposers who are “reasonably susceptible of being selected for award" in order to flush
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1 2 Inaddition, 2 AAC 12.285 permits the Division to communicate with an offeror and
ask clarifying questions to eliminate confusion concerning the contents of a proposal, hut the
questions may not result in a substantive change in the proposal. 2 AAC 12.285 does not avalil
the Division here. Section 12.285 says:

In order to determine if a proposal is reasonably susceptible for award,
communications by the procurement officer or the procurement evaluation
committee are permitted with an offeror to clarify uncertainties or eliminate
confusion concerning the contents of a proposal which does not result in a
material or substantive change to the proposal.

Emphasis added. The extensive discussion”™ between the Division and Premera from 2/12/00 to
2/14]06, concerning Non-Cost Factors, resulted in a near 50% increase in Premera’s point total
from 1489.5 to 2119. Chun 1; Attachment 5(c) at 1-2, Attachment 5(d) at 1-2. The additional
points were the product of Premera’s significantly changing its answers to many RFP questions.
See Attachment 4(h) at 7 et seq. And. further discussions between the Division and Premera, on
2/24/06, enabled Premera to lower its Best and Final proposal by more than $6.88 million in
COStS.  Wiggins Aff. ff 2-11; McGuinness Aff. fif 10-23. All of these changes to Premera’s
proposal were obviously material and substantive, and therefore beyond the scope of 2 AAC
12.285. Moreover, that regulation authorizes only “clarifying” questions. The questions asked
by the Division here were not “clarifications,” but rather suggestions by the Division to Premera

to change its proposal. See text, post.
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0 insert iter's required to be inc'uded in the RFP. but originally omitted by
Premera; and
0 suggest available contract administration measures that could result in
lower cost, or increased evaluator attractiveness, and hence higher point
scores.
Wiggins Aff. ff 21-29; Attachments 4(a) and 4(b). Premera accepted virtually every
suggestion given by the Division, and as a direct result: (1) Premera’s gross point total
t'rom its Non-Cost factor evaluation rose by 629 points from its original proposal; and (2)
Premera was able to move $6.88 million in real, direct costs to the State into a category
that was not counted as a proposed “cost,” resulting, in tum, in a $6.88 million
understatement of its Best and Final cost hid. Compare Attachments 5(c) and 5(d);
Wiggins 3rd Aff. Vf2-11; McGuinness Aff. ff 10-23; Attachment 4(h) at 58; Attachment
4(c) at 1
On February 7, 2006, the Division began extensive private communications with
Premera aimed at improving its offer. 13/ On February 12-14, the Division and Premera
exchanged 62 pages of “clarification” questions and answers on Premera’s proposals for
various Non-Cost Factors in the RFP, each question being aimed at soliciting a more
heneficial answer. Attachment 4(a) at 2-19; 4(b) at 7-56. At the conclusion of these
communications, the Division rescored Premera’s heavily-revised proposal and, as a
direct result of the Division's efforts lo make Premera’s proposal more attractive,

Premera’s proposal gained 629 points in the Non-Cost Factor category—a near 50%

B/ Email messages document ai least three private conversations between the procurement
officer and Premera officials (on February 7. 9 and 15). See Attachments 4(a) at | & 20 -21 and

4(b) at 6.
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increase in Premera’s point total See (“"art 1; Compare Attachments 5(c) and 5(d), pp.
1.2.

Aetna was never offered any similar opportunity, leaving Aetna so far behind the
competitive curve that even Department of Administration Commissioner Nordstrand
was forced to admit to the Alaska Legislature that the playing field was *[n]ot entirely
level" because the answers Premera resubmitted to the Division on February 14, 2006

n

were the equivalent of a "second offer.” Attachment 12 at 24.

The second tound of questions occurred on February 24, 2006, during the
evaluation process called tor by the parties’ agreement, when the Division asked
questions of both Aetna and Premera pursuant to paragraph 3 of that agreement.
Attachment 2. Here, the different treatment that the Division gave Aetna and Premera
w"s substantive. Aetna, on the one hand, was given only three pages of minor, technical
suggestions that ultimately resulted in awarding a mere 21 extra points to Aetna ( wiggins
Aff., f IV; Attachment 3). Conversely, the Division’s communications to Premera gave
Premera a clear road map as to how to reclassify $6.88 million ot its proposed costs to a
category that would not appear in the “cost" section of the bid, and thereby artificially
lower Premera’s cost bid by that same $6.88 million. Third Wiggins Aff.. 1//2-11; see
also McGuinness Aff. ff 10-23; see also text. post.

And so, while Premera benefited from the Division's extensive communications
by an 629 additional points and was also able to decrease its cost proposal by more than

$6.88 million in its final bid, Aetna’s perfunctory dialogue with the Division yielded it

only 21 additional points. Compare Attachments 5(a) and 5(b) with Attachment 5(c) and

5(d).
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The relative impact of those questions on the scoring process was as follows:

COMPANY EXTENT OF BIDDER  ADDITIONAL POINTS
QUESTIONING FROM ANSWERS COST
BID IMPACT
Premera 67 iages ofquestions and 629 points
answers, several private 56.88 million cost bid
conversations reduction
Aetna 3 pages of questions 21 points

No cost bid impact

The extra points granted to Premera were doubly significant;

0 First, in the initial grading of the two proposers (the grading of the initial
proposals, before the Division's extensive assistance to Premera), Aetna
won the Non-Cost Scoring portion (i.e. the 50% of the bid that reflects
proposal quality) by 541 points. Compare Attachments 5(a) and 5(c)’,
while

0 Second. even after its extensive assistance from the Division, Premera
was able to beat Aetna's Non-Cost score by only 71 points. Compare
Attachments 5(h) and 5(d). It is apparent, then, that without these
extensive suggestions from the Division, Premera would not have won the
Non-Cost Scoring on the final “best and final” round. The summary of
all of these scores is contained in chart /, which is appended lo this
appeal.

As a result, the impropriety plainly afUcted the outcome of the solicitation—
another factor counseling for relief. Keko, 492 F.2"dat 1203; J&S Services, ante at 6.

Because of the potential for abuse in private bidder/agency conversations, courts
are insistent on all qualified proposers in an RFP being given the “same opportunity” in

curing proposal shortcomings. Gunderson v. University ofAlaska. Fairbanks, 922 P.21(d
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229, 235 (Alaska 1996). '“Fair" contract solicitation, and demanding that no proposer
“receive)J an unfair competitive advantage," are critical to ensuring that the best possible
offer emerges from the bidding process. McBirney & Associates v. State, 753 P.2nl
1132, 1135 (Alaska 1988).

Hence, Aetna was entitled to equal treatment in post-opening discussions wvith the
Division. Indeed, because of the obvious potential for abuse in statutes giving bidding
agencies the authority to engage in private conversations with qualified RFP proposers,
courts have been especially alert in demanding equality in the substance of those
communications, and notjust in form.

Here, the danger of apparent inequality emerges from the Division's own wording
in its questions to Premera. Time-and-time again, the Division asks Premera to “clarify”
a point that needed no clarification. In one class of cases, for example, Premera’s
original offer unequivocally rejected a condition of the RFP. The Division, instead of
simply asking Premera to reverse its position, asked it to “clarify” that it would accept
the condition, despite the fact that its original proposal made it clear thai it would not.
Capable of taking a hint, Premera routinely agreed to “clarify” that it would, after all,
abide by the RFP, which resulted in material and substantive changes to Premera’s

proposal,

Mr. Mike Wiggins offers several examples of this in his affidavit (id. at *21-29;

U'iggins 3rl AJf 1/1/2-11), including the following

The RFP asks the offeror to agree that it will answer 85% of all
telephone calls within 30 seconds in any given month, or face penalties.
RFP, $10.11(a)(1). In its original proposal, Premera "disagreed " with this
elemen' ofthe RFP. ... This caused Premera to lose points on this issue in
its Jirst proposal, receiving only 2 points from one evaluator (Gray) and 0
from another /Williams) out ofa possible 5 points. ... To raise Prenera's
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point total, the Department asked Premera to “clarify” that it would answer
85% ofall calls on a monthly basis, despite what it said in its proposal ... In
response to the State's suggestion that Premera change its position, Premera
agreed to the States demand. ... .7 a result, Premera received 3.5 added
points from one evaluator (Gray) and .. additional points from another
(Miller) in its “best andfinal"” proposal. “

Id. at TJ2L. In a similar vein: (1) Premera clearly declined to offer direct deposit in its
original offer, but was convinced by the Division to change its mind (id. at 1|22); and (2)
the Division asked Premera to "agree” to a service that it had unequivocally not agreed to
provide in it proposal. 1d. at 1j23. Additional “clarifications” that in fact resulted in
significant point increases and cost decreases are given as examples at #23-29 of Mr.
Wiggins affidavit, and Attachments 4(a) and 4(b) are rife with them.

Wiggins and Mr. Matt McGuinness also discuss in their affidavits how the
Division suggested the re-packaging of nearly $6.88 million of “Network Access Fees,’
which effectively helped lower Premera’'s Best and Final cost proposal by at least that
amount. Third Wiggins AJf, ff 2-11; see also McGuinness Aff. fl 10-23. Premera’s
initial bid was understated by a significant amount, since its $34 million bid did not
include $6.88 million in “Network Access Fees." wiggins Aff, f 10. Premera
accomplished this by calling these fees “claim charges,” which are not included in the
cost portion of the bid. 1d. |4/ The Division advised Premera, in “clarification”
questions dated February 24, 2006. that these “Network Access Fees” were not “claim
charges” and needed to be billed in a different manner. Attachment 4(h) at 2 < 57.

Premera informed the procurement officer, in its February 28, 2006 Best and Final

'/ The "cost” of the proposal to the State (which, again, is worth 40% of the total proposal) is
supposed to be disclosed In response to Section 7.23 ot the RFP. In all taimess, all costs being
charged to the State as aresult of the proposal should be included in the response to Section 7.23.
The point of this narrative is that, in Premera’s case, they were not.
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Response, that these fees were “eliminated.” Attachment 4(b) at 57, Those fees,
however, were not “eliminated.” Rather, Premera merely removed “Network Access
Fees" from the category of claim charges, but recouped the amount of those formerly-
called “Network Access Fees” ($6.88 million) by increasing the cost associated with a
Non-Cost Factor. McGuinness Aff. J 19. The net result was to bury $6.88 million in real,
direct costs to the state in a Non-Cost Factor portion of the proposal, artificially reducing
the cost proposal itself by that same amount, hi. And, none of this would have been
possible without the guidance that had been supplied by the Division over the month ol
February.

In Dynucs Engineering Company V. United States, 48 Fed.Cl. 124 (2000), the
government made a disproportionate effort to enhance one RFP proposer’s bid, offering it
multiple opportunities to cure deficiencies and working with the favored bidder to cure
nine shortcomings while pointing out only two deficiencies in the other bidder's
proposal. The government tried to justify this substantive inequality by claiming that it
had made some effort to work with both bidders. The court disagreed, holding that, in
RFP discussions, the equality of treatment among proposers must be “meaningful,” and
both sides must be given the “same opportunity” to address weaknesses. A bidding
agency cannot gel by with “not telling [one bidder] about its continuing weaknesses,
[while continuing to inform the other bidder] about each of [its] weaknesses until [that
other bidder] got it right.” 48 Fed.C'l. at 130. The disparity in both the frequency and
substance of the communications among the two bidders in our case, and the vastly

different results that the two sets of “discussions * achieved, proved that precisely the

same inequity occurred here.
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To the same effect is Dubinsky V. United Stales, 43 Fed. CL 243 (1999), ap, eal
dismissed 215 F.3rd 1350 'Fed. Cir. 1999), where the government also used the device of
common discussions with potentially successful proposers to improve me bidder's
proposal, while giving pro forma attention to the other. Without substantive equality in
the discussions between proposers, the court held, “discussions with offerors readily
would be subject to abuse, merely becoming a cover for an agency's discussions with the
offeror it has selected to receive the contract prior to the formal selection decision." 1d. at
263-4: ~ee also Paramax Systems Corp. v. CAE-Link Corp., 1993 \VL 485205 (Com.
Gen.) (October 27. 1993)\ (where bidders “were not treated equally since they were not
given the same opportunity...to participate in discussions and to amend their cost/price
proposals after BAFO [Best and Final Offer],” Comptroller General recommended a new

round of BAFQ's and. if necessary, cancellation of the originally-successful contract).

By selling Aetna short in die negotiation process, the big loser could wellhave

been the Alaska public. Could the Division have gottenthe best deal for Alaskans by
engaging in the same discussions with Aetna that it had undertaken with Premera? As
the court in McBirney stressed, we've no idea, because equality of treatment never
occurred, and we thus do not know what kind of alternative proposal might have
emerged from asimilarly intensive effort with Aetna. 753 P.2"lat 1138.
Arguably, the genesis of the unequal treatment may have arisen from the
Division's misplacement of Aetna’s bid. From that point, and until the mistake was
discovered, the Division considered Premera the only qualified bidder, and one might
expect a government agency to communicate exclusively with the only bidder who (as

the Division thought at the time) was qualified for the contract. That spin gives the
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Division every benefit of the doubt. But even if that were the case, the Division's
ultimate failure came in its refusal to give Aetna’s proposal the same individual
assistance once the Division learned that Aetna was a qualified bidder whose bid was
“susceptible for award.” As Commission Norstrand acknowledged, by that time the
playing field was “not entirely level,” but the Division did nothing to level it.
Attachment 12 at 24. It was incumbent on the Division to level that playing field, by
helping Aetna improve its proposal to the same extent as it already had with Premera.
The Division, in a word, cannot excuse such clear inequality of treatment by its own
mistake; particularly wher the Division later had every opportunity to rectify that
mistake. The plain fact remains that the contract was awarded based on a process that
treated the two proposors with patent inequality— a fact that proves not only a material
statutory and regulatory violation, but as well a “serious[] impairment] of the purpose of
the competitive bidding statutes" that warrants voiding the contract. Earthmovers of
Fairbanks. Inc V. State, 765 P.2nd 1360, 1369 (Alaska 1989).

IX. The Appropriate Remedy Here is to: (a) Re-Srore the Parties’
Previously-Submitted Final Proposals in their Entirety, Using a
Three-Person Team Comprised of Uninvolved, Qualified and
Unbiased Personnel Assisted by a Mutually-Agreeable Consultant
With Expertise in Evaluating Health Claim Management Service
Proposals; (b) Have the Evaluation Team include Total Costs (as
Defined in this Section) in the Cost Proposal Required by Section 7.23

of the RFP; and (c) Cancel Premera’s Existing Contract, and Award
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the Contract to Aetna, if the new Evaluation Committee Finds

Aetna’s Final Proposal to he Most Advantageous to the State
The deciding officer's discretion to grant relief in this case is defined by AS
36.30.585, which broadly authorizes the grant of “an appropriate remedy." §585(a).

Subsection (b) of that section guides the deciding officer in determining what remedy is

appropriate:

In determining an appropriate remedy, the procurement officer
shall consider the circumstances surrounding the solicitation or
procurement including the seriousness of the procurement
deficiencies, the degree ofprejudice to other interested parties or to
the integrity ofthe procurement system, the good faith of the parties,
the extent to which the procurement has been accomplished, costs to
the agency and other impacts on the agency of a proposed remedy,
and the urgency ofthe procurement to the welfare o fthe state.

These remedies can include “award of bid or proposal preparation costs; termination of
an existing contract;., re-evaluation...[and other appropriate reliefl.” In the Matter of
Bachner Company Inc. and Bowers Investment Company, Ak. Dept, of Administration
Case No. 03.10 (Feb. 10, 2004) at 7 (*Bachner’); J&S Services, ante at 5. To the extent
that the basis for the remedy is impropriety in the procurement, the deciding officer
should also consider the factors set out in Keko, 492 F.2"'1at 1203. J&S Services, ante at
6.

Aetna’s proposed remedy requests the deciding officer to direct the Division to
appoint a three person uninterested, 5/qualified and unbiased review team that includes

a mutually-agreeahle consultant (as the State has used in the past) to re-score the parties’

B/ As used in these Sections IX and X, “uninterested” means team members who have had no
involvement in any evaluation process related to this procurement, nor any other substantive
involvement in the procurement. None of die new team members should be made aware of any

prior evaluation scores.
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last proposals 16/ in their entirety; and, if the evaluation team determines that Aetna's
proposal is the most advantageous to the state (using the RFP's point system), (i) cancel
the contract awarded March 13. 2006 to Premera; and (ii) award the contract to Aetna. [7/

Before re-evaluation, the evaluation team should modify the parties’ proposals in one
respect only: the price offer made under Section 7.23 of the RFP should include total
costs {0 the state. IS/ As explained in Section viII, ante, and in the Third Affidavit o fMike
Wiggins and the Affidavit o fMatt McGuinness, by including "total costs," the cost portion
of the bid would capture (among other cost items) network savings sharing rrangements.
These sharing arrangements represent a true, direct cost to the state, because th.'y deny
he State a portion of these otherwise important savings (in a nutshell, putting money in
the contractor's pocket that would otherwise go into the state's pocket— here to the tune

of S6.88 million). 1d. 19 By not including those savings sharing arrangements as a

16/ The parties’ last proposals are comprised of their RFP responses; all of their answers to the
various questions propounded by the Division that have heretofore been disclosed to the parties
and included in the Attachments to this Appeal; and the so-called Best and Final Offer submitted
on February 28. 2006.

17/ This proposed remedy is premised on the assumption that this Appeal can be resolved on an
expedited basis. If the appeal is not expedited, or it is not expedited sufficiently, then Aetna
reserves .he right to request alternative relief, and to seek such stays and interim relief as
circumstances may warrant,

B/ As used in these Seceons LX and X. "total costs” include program administration fees,
pharmacy rebate sharing arrangements, network savings sharin% arrangements, run out fees in the
event of termination, banking arrangements, and other terms that affect cost. Pharmacy rebates
are being included because it is common practice to offset administration fees with rebate sharing
guarantees. This approach is referenced as a preferred approach in the RFP under 3.08 "Proposed
Payment Arrangements”.

97 In fact. Premera was able not only to effectivelg obscure the $6.88 million in “Network
Access Fees” discussed throughout this memorandum, but also to add additional cosis to the State
that were not disclosed in the cost section of Premera’s proposal, such that the total amount of
undisclosed costs ultimately totaled S13.74 million (using reasonable underwriting assumptions).

Id
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“cost,” the proposor's bid understates the cost to the state of tiV proposal by the

corresponding amount. 20/

Aetna submits that, taken as a wliole .nd fairly balanced, the factors set out in §585

support such a remedy. For example:

0 The initial factor listed in §585—the “seriousness of the procurement
deficiencies," and the “degree of prejudice to...the integrity of the procurement
system” plainly argue for re-waluatior and (if necessary) cancellation of the
existing contract,

The extent to which the Division's statutory and regulatory violations have
undermined the purpose of Alaska's competitive bidding laws has been
extensively discussed ante. The extensive, one-sided contacts held with one
bidder have undermined the purpose of AS 36.30.240 and 2 AAC 12.290, which
Is to guard against the potential for abuse inherent in pre-award conversations
with proposers by placing strict limits of equality in dealings with all qualified
proposors. And, as the court stressed in McBirney V. State, 753 P.2nd 1132, the
failure of the Division to work iust as intensely with Aetna as it did with Premera
to improve its proposal frustrated the central purpose of our competitive bidding

system— to obtain the deal *most advantageous to the state" (AS 36.30.250(a))—

21/ It should be noted that the relief requested here is considerably less favorable to Aetna than
the rebel "wginally requested in the Protest. Attachment 9 at 16-17. That is because one of the
material .ctors for shaping relief under AS 36.30.555 has changed since the protest was
submittei —i.e.. the status of the procurement. The ultimate standard for relief under 8585 is
“appropr .eness,” whi*h is plainly a function of current realities. But if the Division can erect
some arbitrary barrier to this Appeal's request, then the rebel sought in the Protest is incorporated
herein by reference. Ofcourse, the deciding officer is not limited, in fashioning relie', to that set

out in the parties' papers.
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by focusing on just one proposer, while shcrt-shriftmg a competitor who might,
in fact, have bec.i able to offer a superior alternative.
Additionally, it is self-evident that the use of different evaluation teams for the
two different proposors horribly undermines the competitive system. Such a
system is not, in fact, “competitive" at all, but a whimsical game of chance.
Finally, and as this memorandum has shown, hoth irreqularities affected the
outcome ofthe procurement,
With respect to “the extent to which the procurement has been accomplished,”
an«, the “degree of prejudice to other interested parties,” the contract has been
signed, but only on March 13, 2006. The contract performance period does not
begin until July 1 2006. RFP. Section 1.02. In the interim, Premera will be
expending funds in preparation for assuming the state's program in July. As of
some point after July 1, 2006, these start-up funds will eventually approximate
$614,000. see Affidavit o fRobert Moore; 1/5. However:
« A portion of these expenditures will be incurred after contract
commencement on July 1,2006. 1d. at 1|7;
« The funds will be incurred only incrementally over the next three months
(that is, the number today does not approach S614,000). The earlier the

merits of this appeal can be resolved, the fewer s'an-up funds at stake. 1d.

at 5 and
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« Even the entire 5614,000 is considerably less than the 52.48 million that
the state would save by accepting Aetna’s proposal. 2L/ and a fraction of
the $30 million-plus contract price

Thus, this is not a case where a building has already been constructed (Bachner)
or ajet completely retrofitted to meet unique state specifications (J&S Senices).
It is, rather, a case where contract performance has not even commenced, and
mobilization costs are, to this point, a small fraction of ultimate contract cost. 2
0 1he Division did not, in Aetna’'s judgment, proceed “in good faith” here—
another factor relevant under both §585(b) and Keko. To the extent that the
Division's extensive ex pane contacts arose from the Division s original loss of
Aetna’s bid documents, there is no good faith that emerges from that ostensible
“mistake.” Four entire boxes were “lost.” And they were not lost very well,
since the Division was able to find them within an hour of Aetna’s notification
that the materials had, in fact, been timely filed. An agency acting in good faith
would have surely questioned why the State's long-time existing contractor had
“omitted” the bulk of its bid, and either spent the requisite hour to find the

documents much earlier, or simply contacted Aetna. Further, once the materials

2/ McGuinness Aff. .
2/ | the contract is ultimately awarded to Aetna, Premera's damages, if any, would be governed

by Earthmovers ofFairbanks, Inc. V. State. 765 P.2rd 1360 (Alaska 1988). Under Eartiunovers:
(i) if Premera’s original contract is void because “the defect in the award seriously impaired] the
purpose of the competitive bidding statutes” (/<. at 1369), then Premera would be due no
damages under the contract, but could receive reimbursement of those out-of-pocket expenses
that the factfinder determined fair: and (n) if the contract is not void, it would be cancelable under
Appendix A, Article 5 of the contract (Attachment 13), Which provides for termination for the
Division s convenience, and allows Premera to recover only “for services rendered before the
effective date of termination.” While this is not the appropriate forum to resolve Premera’s
damages (and in fact the issue is not yet even ripe, since Premera’s contract has not yet been
canceled), the extent of those coneeivably-available damages does warrant note.
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were found, the revision undertook no effort to level the now-stilted playing
field before finally awarding the contract—a playing field even the agency’s
commissioner admits was ""not entirely level." Attachment 12 at 24.

With respect to the fferent evaluation teams, the Division's unilateral and
undisclosed conversion of an agreement to use one different evaluator for an
initial threshold review of Aetna’'s original bid into a process that used a majority
of different evaluators for the two companies’ final proposals does not reflect
good faith.

And finally, the Division's contention now that Patrick Shier was a member of

the evaluation team that “scored Premera’s proposal® is a naked manifestation of

bad faith.

0 T,e “costs to the agency and other impacts on the agency of [Aetna’s] proposed

remedy, and the urgency of the procurement to the welfare of the state” weigh in
Aetna’s favor. As just discussed ante, those costs, if any, are at this juncture
relatively minor, since the contract has just been awarded; performance does not
commence until July 1, 2006, and currently-ongoing mobilization costs are an

order of magnitude less than the longer-term sums at stake here.

0 Nor is the procurement urgent. The services solicited under the procurement

have been satisfactorily provided by Aetna and its affiliates for 24 years, and,
even if it became necessary to extend the start-up date under the new contract

past July 1, 2006, Aetna stands ready to continue to provide those services at the
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existing contract price until a fair procurement process can be completed.

Attachment 9 at Cover Letter, p. 2; Wiggins Aff,, 30-31. 2i/

0 Finally, and with respect to the remaining Keko factors: (1) Premera’s offer was
not “clearly superior” (cf J&S Services, ante at 7), but in fact likely inferior in
cost and quality than Aetna's *4/; and (2) as we have seen in Section VIII, ante,
the Division's impropriety in its grossly disproportionate communications with
Premera violated specific statutory and regulatory prohibitions designed to avoid

the precise misconduct that occurred here, and in a way that affected the

outcome of the solicitation.

0 Finally, failure to grant Aetna's remedy would cause extraordinary disruption to
the State's provision of health care coverage to its employees and retirees. The
switching of health care claim management inevitably leads to confusion and
delays in obtaining payment for or reimbursement of health care expenses, and
invariably causes extreme hardship on the insured— and in particular, retirees,

who are dependent on prescription drug coverage. See Wiggins Aff., *[31-41.

:J/ In any evei ., an extension beyond July 1is probably not necessary. Because there is currently
no stay in effect. Premera is beginning the mobilization process to assume control of the
programs at issue— a process described in the Affidavit of Robert Moore. That process will
continue, unless and until an expeditjd evaluation of new final proposals from Aetna and Premera
concludes that Aetna’s proposal is the one most advantageous to the state. Should Aetna prevail,
its crn-ent infrastructure to continue providing these same services would have remained intact.
Wiggins Aff., 30-31. And. the re-evaluation process requested in this Appeal should not be
time-consuming. Bear in mind, in this regard, that it took the Division only four days from its
l ebruary 24 “agreement” to reconstitute the evaluation committee, solicit and review new best

and final offers and re: ponses to the Division's substantive questions, and issue a new Notice of

Intent.
141 See McGuinness Aff.
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On balance, then. Aetna's proposed remedy best serves the public interest; is

clearly the remedy that best protects the purposes of Alaska's competitive bidding laws;

and at this point will pose no great hardship on other parties.

X. Conclusion and Request for Relief

For the foregoing reasons, Aetna respectfully requests that the deciding officer:

()

direct the Division that the previously-submitted proposals be scored on an
expedited basis by an uninterested, qualified and unbiased three-person
evaluation team that includes one consultant with c.monstrated expertise in
medical claim benefit management and acceptable to the Division, Premera
and Aetna. If the parties cannot agree on a consultant, the deciding officer
should choose the consultant from among the parties’ nominees. The
evaluation committee shall amend the submitted proposals to include total
costs (as defined in this memorandum) in the parties’ response to RFP
Section 7.23. The process required by this subsection should be completed
in no more than seven days;

direct the Division that, if Aetna's proposal is found 11 be most
advantageous to the stale (on the basis of the point system set out in the
RFP), award the contract to Aetna and cancel the contract awarded to
Premera on March 13, 2006. The award and, if necessary, the contract
cancellation, should be issued in final form, without any further Notice of

Intent to Award, within one week of entry of the final decision in this

appeal; and
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SIMPSON, TILLINGHAST & SORENSEN
Attorneys for Aetna

By/James Sheehan

Alaika Bar Assn. No. 0506056
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AETNA'S FIRST EVALUATION SCORES

Evaluators: Miller  Shier Porter Average
Total Evaluator

Scores From 2415 1570 2105 2030.0
Aetna’s First

Evaluation

PREMERA'SFIRST EVALUATION SCORES

Evaluators: Gray Jarrell Miller Williams Average
Total Evaluator

Scores From 1692 1290.5 1156 1810 1489.5
Premera’s First

Evaluation

AETNA'S SECOND EVALUATION SCORES

Evaluators: Miller  Shier Porter Average
Total Evaluator

Scores From 2440 1585 2120 2048.3
Aetna’s Second

Evaluation

PREMEI VS SECOND EVALUATION SCORES

Evaluators: Gray Miller Williams Average
Total Evaluator

Scores From 2207 2160 1990 2119.0
Premera's Second

Evaluation

CHARI |



PREMERA'S FIRST EVALUATION SCORES

Technical
Proposal
10.01
10.02
10.03
10.04
10.05
10.06
10.07
10.08
10.09
10.10
10.11
10.12
10.13
10.14
10.15
10.16
10.17
10.18
10.19
10.20
Total

Gray

40
81
50
26 5
40
62
166.5
127.5
80
67
75
84
191
135
104
79
a1
69
80.5
43
1692

Jarrell

55
67.5
25
14
55
85
91
85
32.5
60
42.5
45
155
90
50
90
85
70
65
28
1290.5

Miller

25
83.5
25
4
40
51
127
87
11
50
63.5
54
171
72
62.5
40
5!
46.5
67
25
1156

Williams

75
80
45
20
60
125
190
120
90
100
75
85
200
125
65
100
70
90
70
25
1810

Average

40.0
77.3
33.3.
14.8
45.0
66.0
128.2
99.8
41.2
59.0
60.3
61.0
172.3
99.0
72.2
69.7
75.7
61.8
70.8
32.0
1379.5



PREMERA'S SECOND EVALUATION SCORES

Technical
Proposal

10.01
10.02
10.03
10.04
10.05
10.06
10.07
10.08
10.09
10.10
10.11
10.12
10.13
10.14
10.15
10.16
10.17
10.18
10.19
10.20
Total

Gray Miller Williams Average

80 75 75 76.7
128 125 100 117.7
50 45 45 46.7
50 45 35 43.3
90 100 70 86.7

122 125 125 124.0

176.5 200 190 188.8
1425 125 120 129.2

92 100 90 94.0
150 100 100 116.7
88,5 80 80 82.8

86 100 90 92.0

207 225 200 210.7
145 100 130 125.0
133.5 100 130 121.2
150 125 100 125.0

115 140 90 115.0
75 100 90 88.3
83 100 90 91.0
43 50 40 44.3

2207 2160 1990 2119.0



AETNA'SFIRST EVALUATION SCORES

Technical Miller Shier Porter Average

Proposal
10.01 100 55 100 85.0
10.02 125 80 75 93.3
10.03 50 30 50 43.3
10.04 35 25 40 33.3
10.05 100 70 75 81.7
10.06 150 85 150 128.3
10.07 200 120 165 161.7
10.08 150 85 140 125.0
10.09 100 70 100 90.0
10.10 150 75 120 115.0
10.11 90 50 95 78.3
10.12 100 70 90 86.7
10.13 225 200 225 216.7
10.14 140 85 120 115.0
10.15 150 90 90 110.0
10.16 150 95 135 126.7
10.17 150 120 135 135.0
10.18 100 60 60 73.3
10.19 100 80 90 90.0
10.20 50 25 50 41.7
Total 2415 1570 2105 | 2030.0



AETNA'S SECOND EVALUATION SCORES

Technical I Miller Shier Porter Average
Proposal
10.01 100 55 100 85.0
10.02 125 80 75 93.3
10.03 50 30 50 43.3
10.04 50 35 40 41.7
10.05 100 70 75 81.7
10.06 150 85 150 128.3
10.07 200 120 165 161.7
10.08 150 85 140 125.0
10.09 100 70 100 90.0
10.10 150 75 120 115.0
10.11 90 50 100 80.0
10.12 100 70 90 86.7
10.13 225 200 225 216.7
10.14 150 95 130 125.0
10.15 150 90 90 110.0
10.16 150 95 135 126.7
10.17 150 120 135 135.0
10.18 100 60 60 73.3
10.19 100 75 90 88.3
10.20 50 25 50 41.7
Total 2440 1585 2120 2048.3
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Constance Hartle

From: Englehart, Tom J. [TIEnciehart@magellanhealth.com]
Sent:  Tuesday. March 21. 2006 11.06 AM

To: Sen. Con Bunde
Subject: Aetna protest of State Employees & Retirees Medical Plan Administration award

Hello, Senator Bunde:

| represent a 26 year old Alaskan company, Magellan Health Services, based in Anchorage, which currently
provides employee assistance and managed mental health services to State of Alaska employees and retirees.
We have served the State for the past thirteen years as a subcontractor to Aetna Healthcare which currently
administers the overall benefit plan (medical, dental, vision, etc.).

As you are aware, in the recent bidding process for the State's health plan administration contract that goes into
effect 7/1/2006, there were substantial inequities and "irregularities”. As a result of this seriously flawed
process, the State signed a contract with Premera Blue Cross/Blue Shield in the past week, replacing Aetna. | am
writing to respectfully request that you question the Department of Administration about the details of this flawed
RFP process and support Aetna's effort to have the contract with Premera cancelled.

Aetna is exercising its right to protest this award on the following bases:

« Two different teams of evaluators graded the Aetna and Premera non-cost proposals
« The State appeared to coach Premera to improve its evaluation score without offering the same opportunity

to Aetna
» The State failed to evaluate at all Aetna's separate Pharmacy Claims Management proposal that could save

the State $3M

A number of other anomalies also occurred In the RHP process, including the "misplacement” of a major portion
of Aetna's original proposal that led to an initial rejection of the Aetna proposal as "non-responsive" to the RFP.
These portions of Aetna's proposal were later "found" and evaluated by the aforementioned different teams.

| understand that the State's award and Aetna's protest will be addressed at your Thursday Labor and Commerce
Committee meeting. A proposed fair resolution to the situation is to extend the current Aetna contract and seek
a re-bid at a later date under a more equitable process for evaluation of the proposals.

If the current decision stands, we at Magellan stand to lose a number of jobs in our Anchorage and Wasilla
offices. We are fully aware that business is won and lost through competitive processes, but we do not feel that
the process in this case was equitable to all the bidding paities. The Premera package includes employee
assistance services from a company based in Chicago that has no physical presence in Alaska or Alaskan

employees.

| will call your office in the next day or so to respond to any questions you may have about this issue. Thank
you for your consideration.

Tom Englehart

General Manager

Magellan Health Services

Alaska Care Management Center
907-273-9232 Direct
907-563-6340 Fax
800-478-2812, Ext 9232
tjenglehart@ magellanhealth.corr

3/21/2006
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Let’s call the meeting to order

Let the record reflect that it is 8:00 a.m. on Thursday, February 24th 2005.

Present are:

Representative Elkins

Representative Ramras

Representative Gruenbcrg

Representative Gatto

Representative Gardner

And myself Representative Seaton

Representative Lynn is on an excused absence traveling to Japan

At this time | would like to remind everyone to turn off their cell phones as
this overview is being recorded by House Records.

Today we will hear an overview of the Alaska Coal 4 Management Plan
revision in order to more fully understand where the state and the districts

are at in the process.

Here with us today are Commissioner Tom Irwin of DNR, Bill Jeffress and
Randy Bates of the Division of Project Management and Permitting in DNR.
as well as representatives from six coastal districts, both present in the

audience and on line.

Please remember that there are seven parties waiting to testify, so try to keep
your comments from running over time.

The next committee will meet on Tuesday, March 1st. This meeting is adjourned.
It is 10:00
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Web posted Tuesday, February 22, 2005

Rough times face coastal m.' tagement
Bills seek to extend deadline for districts to update plans

By HAL SPENCE

Peninsula Clarion

Two bills introduced in the Alaska House and Senate last week seek to provide
coastal communities more time to revise their district coastal management plans that
currently are due in March.

That's a deadline they are unlikely to meet.

Current law requires coastal municipalities, including the Kenai Peninsula Borough, to
submit draft management plan revisions to the Alaska Department of Natural
Resources by next month.

That would leave enough time for the drafts to be reviewed, a 21-day public
comment period held, and revisions adopted before a July 1, 2005 deadline
established by HB 191, a bill that became law in 2003 that created a new coastal
management program and established the Coastal Program Evaluation Council.

HB 191 called for updating local coastal plans to conform to the new state program,
and the Kenai Peninsula's 15-year-old management plan was no exception. But local
districts had to await certain slate actions before they could launch their own

revision efforts.

The borough was finally able to begin rewriting its local district plan last fall. In
September, the Kenai Peninsula Borough Assembly accepted a $50,000 grant from
the Alaska Department of Community and Economic Development and appropriated
a $10,000 match from borough funds to cover the costs of the wholesale update of
the borough document.

That left just seven months to meet the March deadline.

Dan Bevington, then the borough's coastal management coordinator, called the
March deadline ambitious and unrealistic, yet he warned that future funding for the
borough's coastal management program could be put in jeopardy if the borough
failed to meet it. Bevington has since resigned his job with the borough.

Now, House Bill 146, offered by Rep. Beth Kerttula, D-Juneau, and Senate Bill 102,
submitted by Senate Majority Leader Gary Stevens, R-Kodiak, would give
communities wrestling to update their out-of-date coastal management plans a
reprieve by extending the July 1, 2005, deadline as far out as July 1, 2006.

As local districts pursue that work, the Department of Natural Resources has been
trying to make its proposed amendments to the Alaska Coastal Management
Program fit provisions of federal coastal management regulations. In September,
state officials submitted proposed amendments to the Office of Ocean and Coastal



Resource Management (part of the National Oceanic and Atmospheric
Administration), which must, in turn, determine that the proposed state revisions arc
consistent with the National Environmental Policy Act.

In November, the state was informed its submission was not sufficient for the OCRM
to make a finding of preliminary approval. The state submitted a revised amendment
Dec. 16.

On Jan. 28, OCRM Director Eldon Hout outlined several issues still to be resolved to
ensure compatibility between the state and federal programs and the environmental
policy act and said the federal agency still could not issue a finding of preliminary
approval.

He noted that failure to meet the July 1 deadline set by HB 191 would leave Alaska
with no enforceable statewide coastal management standards, and only the existing,
already approved district plans in force.

Hout recommended that the state continue to rely on existing Alaska Coastal
Management Plan regulations and that the Legislature remove or extend the July 1
deadline established by HB 101. The bills introduced by Kerttula and Stevens seek to
do just that.

Meanwhile, officials from the local districts have expressed concerns that new state
regulations, if adopted, would serve to limit the local voice in coastal-management
decisions.

Among the ideas included in the yet-to-be-approved state amendments is a concept
called "flow from," that would limit the policies local district management plans could
enforce. That is, district policies could only "flow from" a list of uses, activities and
impacts within the state standards. For example, since state policy standards govern
the placement of structures and discharge of dredged material into "coastal waters,"
a local district plan could not dictate where dredge material might be discharged on
shore.

In another example, the proposed state amendments would leave local plans unable
to address matters already regulated or authorized by state or federal law without
first demonstrating a local concern under specific state statutes.

Thus, districts would have to analyze each intended district enforceable policy "to
ensure not only that it 'flows from' an enumerated state standard, but also ascertain
whether the matter is already regulated or authorized by state or federal law."

In 2003, backers argued that the new state law was intended to retain the benefits
of federal coastal management /aw while eliminating duplication and complexities
contained in the existing state program. Bob Shavelson, director of Took Inlet
Keeper, an environmental group dedicated to protecting the Cook Inlet watershed,
had a different opinion.

He said the current difficulties state and local district officials face in writing
approvable coastal management policies stem directly from HB 191 itself, which was



an attemp’, he said, to "pjll the teeth" out of a program "most people see as
successful."

That bill, Shavelson said, was "hastily rammed through" by an — ministration
seeking tc eliminate local input into coastal management planning that it perceived
to be an impediment to future resource development and resource revenue streams.

"The federal law (the Coastal Zone Management Act of 1972) was always envisioned
as a local, state and federal partnership," Shavelson said. "Congress recognized you
could not have effective coastal management without meaningful pc.ticipation fram
local districts."

Sen. Gary Stevens said his bill, along with that of Kerttula, recognized that coastal
districts simnly need more time.

"The local communi-ies were having too much trouble getting their own plans
written," he said.

The same thing applies at the state level, he added.

Stevens said he tried to amend the state law last year in an attempt to extend the
deadline, but was unsuccessful. Aske- if he thought lawmakers were mady to
approve a deadline change now, all he would say w=c, "I hope they are this time."
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January 25, 2005

The Honorable Beth Kerttula
Alaska State Representative
Alaska State Capitol, Room 430
Juneau, A1799801-1182

Dear RepreseatatfveKerttula:

I am writing with regard to the Alaska Coastal Managemem Program (ACMP) revision process,
and to urge your support for an extension to the June 30, 2GJ5, deadline for a mandatory rewrite
of the Juneau Coastal Management Program (JCMP). As former Commissioner of the
Department of Natural Resomces (DNR) ana a former appointee to the Alaska Coastal Policy
Council, I am very familiar with the Coasiai Management Program and the benefits and

importance it affords to communities.

The JCMP was prepared over a several-year period during the 1980s, with extensive public and
agency involvement and included enforceable policies in areas such as coastal development,
habitat, transportation and utilities, recreation, energy facilities, mining, fish and seafood
processing, timber harvesting, and the unique Juneau Wetlands Management Plan. The Juneau
Wetlands Management Plan was added as a tool to provide a specific and predictable review
process for applicants. At this point, it is unclear whether communities may have enforceable
policies of any kind. The role of communities in the statewide program has been significantly
reduce,j, and the "due deference” grarted to communities through enforceable policies may be
virtually eliminated. The only option left would be to attempt to assert deference on a casc-by-
case basis using state standards. Success in this effort would be highly unlikely,

Even at this stage, with a Public Review Draft of the plan due by March 1, DNR still has no,
provided final guidance on the regulations. DNR’s occasional teleconferences with communities
have given different, and often contradictory, guidance on the regulations:. At this late date it is
still unclear how, or if, a community can write policies that may be approved by DNR. In fact,
DNR staff has suggested that communities should prepare plans that do not have policies at all,
but expanded resource inventories and analyses instead. Without a policy basis, hov, ever, the
p'ans would lack specific guidance and be impossible to implement.

ywwmmaStreet luneau, Alaska 99801-1397
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As a home rule government, Juneau has broad powers, and is one ofa handful of Alaska
municipalities with a sophisticated and well-developed planning authority. We can use this
authority in lieu of the ACMP, but would exercise it without the benefits of the ACMP, including
one-stop permit shopping for the applicant; institutional coordination that, in effect, makes
partners out of the different levels of government; ongoing, programmatic communication;
pooling ofagency knowledge and expertise; joint problem-solving; and due deference to local
enforceable policies. Separating local standards from the state program means that an applicant
must go through two separate, uncoordinated permit review processes, with the potential for
conflicting permit conditions. Specifically, if the current Juneau Coastal Management Program
must be removed from the statewide program (because none of its policies meet the new
regulatory requirements), and remains only in the local land use code, the applicant will have one
coastal management review at the state level, and a second review at the local level under local
code. The stated goal of the coastal management program changes was a simplified,

streamlined, and predictable review process for applicant.

The state’s active coastal districts, including Anchorage, the North Slope Borough, the Kenai
Peninsula Borough, the Lake and Peninsula Borough, and the Aleutians West and Cenaliulriit
Coastal Resource Service Areas are unanimous in seeking an extension. The June 30, 2005
deadline is unrealistic and ill timed. We simply do not have enough time to complete this work
satisfactorily, much less have any hope of a meaningful process for public involvement. The
statutory deadline for plan completion has always been short, but has been compounded by
continually evolving guidance from DNR. particularly with regard to policy development. |
believe that completing plans under these circumstances is premature and wasteful, particularly
since the federal Office of Ocean and Coastal Resource Management (OCRM) appears unlikely
to approve the state program rcvis.- ns in their current iteration, leaving the door open for yet
another round of plan revisions in six months or a year. Rather than struggle under an unrealistic
deadline to prepare a plan that could become quickly outdated we believe the deadline for plan
revision should be 18 months, following final federal approval of the state’s ACMP revisions

Without an extension, the program will either lapse or suffer a significant gap in implementation
and funding. The federal OCRM has stated that the changes are a significant amendment, and
thus require preparation of an Environmental Impact Statement (ErS). DNR must present
OCRM with a complete program amendment document, which it has not yet done. After OCRM
officially accepts this package, an EIS must be completed. Then OCRM must review and
approve the EIS and make a decision on the program. All of this has to be completed by July 1,
2005, a clearly impossible deadline. Ifthe State of Alaska wants to have a coastal management

program, in any form, the deadline must be extended.

In closing, | would observe that Juneau Is one of the premier cruise ship destinations in the
world, and has averaged almost \0% ~owth in cruise visitors annually. It is one of the hard-
rock mining centers of the state, home to the largest silver mine in North America, and has
recently issued a permit for development of the Kensington gold mine. It has extensive port and
industrial development within waterfront areas designated in the JCMP for water-dependent
industry. Itis homepoit to a large commercial fishing fieet and has an expanding seafood
processing sector. All of this development has occurred under the auspices of the Juneau Coastal
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Management Program, a program that promoted a local voice and a local role in coastal
economic development.

Thank you for your time and attention. Please feel free to contact me or Peter Freer, Community
Development Planning Supervisor, should you have any questions or desire any follow-up to this

co”cspondencc.

Sincerely,

Rod Swope
City & Borough Manager

cc: Mayor Bruce Botelho
Assemblymember Randy Wanamaker
Clark Gruening, CBJ Lobbyist
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Governor Rejects New NOAA Mandates
Asserts state’s rights fo manage coastal resources

(Juneau) - Citing the need for the state to manage its coastal resources without
excessive federal intervention, Governor Frank H. Murkowski sent a letter to the
National Oceanic and Atmospheric Administration Wednesday asking NOAA to
abandon new requirements for the Alaska Coastal Management Program. If NOAA
does not reject the new requirements, the ACMP will expire in the summer of 2005.

"Alaskans deserve a coastal management program that works for Alaska,”said the
governor. "This is another example of the federal government dictating from afar
program requirements that don’t make sense in Alaska. I promised to stand up to the
federal government when they overreach their authority - and through this action Iam
upholding that commitment."

Alaska voluntarily implemented the ACMP program in 1979. After 25 years, the program
had evolved into ? complex, confusing set of requirements that delayed projects in
Alaska without corresponding environmental benefits. Discontent grew with the
program, until in 1997 a bill was introduced to repeal it

en 2003, the state Legislature passed HB 191 mandating a simplified program that
responsibly managed Alaska's coastal resource while eliminating duplication. After the
bill’s passage, the state worked with NOAA to develop and describe an amended
program that met Alaska’s needs. Talks proceeded constructively until January 2005,
with NOAA identifying minor changes to the ACMP regulations.

On January 28, 2005, NOAA denied Alaska’s amended ACMP. NOAA's denial is
contrary to federal regulations that allow for state management of coastal resources
through an existing network of state and federal regulatory agencies. NOAA also
refuses to abide by the intent of federal law to "assist the states'in managing their
coastal resources. Instead, NOAA seeks to impose duplicative, complex, and
burdensome requirements that go not increase environmental protection.

For a copy of the governor's letter and a letter to Alaskans from the commissioners of
four state departments: http://www.alaskacoast.state.ak.us/

ittt
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Alaska Defends State’s Right to Develop Voluntary Coastal Management Program hv
Rejecting Expanded and Prescriptive Federal Mandates

The State of Alaska has voluntarily implemented the Alaska Coastal Management
Program (ACMP) since the National Oceanic and Atmospheric Administration (NOAA)

approved the program in 1979.

After 15 years of changing circumstances and application, the ACMP had evolved into a
complex, confusing set of requirements that unnecessarily delayed projects in Alaska
without corresponding environmental benefit. By late 1995, the ACMP faced growing
discontent from program administrators and stakeholders, and in 1996, an ACMP
Steering Committee found the ACMP “duplicative and sometimes in conflict with other
regulatory responsibilities.” In 1997, discontent with the fragmented state of the
program reached a point where a bill was introduced to simply repeal the ACMP.

In 2003, the Alaska State Legislature and Administration passed HB 191, which
mandated a simplified program that meets the priorities and needs of Alaska while still
comprehensively and responsibly managing Alaska’s coastal uses and resources.

Folloning passage of HB 191, the State and NOAA partnered to forge an amended
program that best managed the competing uses and demands placed upon Alaska's
coastal resources. Discussions between the State and NOAA to reach this goal were
proceeding constructively into January' 2005, u'ith NOAA identifying minor
modifications to the ACMP regulations and program description as appropriate for
program approval.

Onuanuary 28, 2005, NO.AA by letter denied Alaska’s amended ACMP. NOAA’s
denial decision rescinded promises made during the past two years, and refused to
acknowledge Alaska’s rights in developing a program that works best for the State.

NOAA has adopted a new, prescriptive interpretation of federal law that extends beyond
Congress” mandate to NOAA to “assist the states” in managing their respective coastal
uses and resources. .Among other erosions of Alaska’s control over its program, NOAA
now refuses to honor its federal regulations that allow for a State’s comprehensive
management of its resources through a network of existing state and federal regulatory
authorities. NOAA also seeks to impase duplicative, onerous, and complex new
standards beyond what the State feels is necessary and appropriate. Representatives from
other federal agencies have also expressed concern with OCRM’s new requirements.

On February 23, 2005, Governor Murkowski informed NOAA by letter that unless
NOAA immediately abandons its new requirements, the ACMP will expire by operation

of law in the summer of 2005.



Also on February 23, 2005, the four Commissioners of the Departments of Natural
Resources, Environmental Conservation, Fish and Game, and Commerce, Community,
and Economic Development, jointly wrote a “Letter to Alaskans,” in which the
Commissioners assured Alaskans, “we are confident that Alaska will continue to be
involved and our voice heard in federal activity and authorization processes, even
without the formality of the voluntary ACMT,” and that “we will continue to
aggressively and comprehensively manage Alaska’s coastal and inland natural

resources.”
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FEBRUARY 24, 2005

Good morning members of the committee, officials from the Alaska Department of
N. tural Resources (DNR) and district representatives. | am Eldon Hout, Director of the Office
i fOcean and Coastal Resource Management, within the National Oceanic and Atmospheric
Administration (NOAA). Thank you for this opportunity to describe NOAA's role in the review
and appr >fa of proposed changes to the Alaska Coastal Management Program (ACMP). This is
a matter of great importance for NOAA, the State and the national coastal management program.

I am also submitting for the record our January 28, 2005, letter (with enclosures) to the
Alaska DNR. This letter describes in detail the remaining approval and procedural issues that
need to be addressed before NOAA can make a preliminary approval finding and initiate the
National Environmental Policy Act (NEPA) process.

Please let me make clear that NOAA supports Alaska's efforts to streamline and clarify
the ACMP. Unfortunately, streamlining efforts have resulted in gaps that must be addressed to
mi' *t minimum Coastal Zone Management Act (CZMA) requirements. The changes mandated
by Alaska's House Bill 191, and the ensuing regulations, effectively constitute the most
significant change to any federally approved state coastal management program. NOAA and

Alaska DNR staff have worked together and made significant progress on many of the issues



regarding approval of the ACMP amendment. NOAA’s January 2 J letter continues this process
by providing a definitive response to the State’s most recent proposal. NOAA's response is
based on a careful review of the documents provided by the Alaska DNR, the approval and
procedural requirements ofthe CZMA, and NOAA’s responsibilities under NEPA. It is
important to note that this has b”cn an iterative process and our January 28 letter could not have
been provided earlier because the State’s regulations and descriptive documents have continued
to change over the past six months. The CZMA requirements described in NOAA's January 28
letter reflect the many discussions between NOAA and Alaska DNR, and identify only a few
remaining issues. NOAA's January 28 letter provides Alaska with specific recommendations to
meet these remaining CZMA requirements.

Allow me to briefly address the State’s July 1, 2005, deadline. NOAA and the Alaska
DNR have exerted tremendous energy to meet the deadline, while recognizing that the deadline
was extremely tight given CZMA and NEPA requirements. By January of this year, however, it
became apparent to NOAA that the State's deadline could not be met, because Alaska has not yet
submitted a program document which sutficicntly clarifies and specifies several key issues,
including the role ot districts in the program. Also, the State has continued to propose regulatory
and policy changes, preventing NOAA from initiating NEPA review, which can only begin once
the program document and regulatory changes are final and their implementation clear.

Therefore, NOAA recommends the State's July I, 2005, deadline be removed or extended
until at least December 31, 2005, so that discussions can continue and afford Alaska sufficient

time to meet CZMA requirements.
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Finally, on the afternoon of February 23, 2005, NOAA received Governor Murkowski's
response to our January 28 letter. NOAA has not had time to sufficiently analyze the Governor’s
response, but we will provide a written response as soon as possible. NOAA can state at this
time that we have not set aside previous positions or agreements, and have not added new
CZMA criteria or mandates. NOAA’s January 28 letter is based on clear directives in the CZMA
and NOAA regulations regarding the content of state CZMA programs, state responsibilities for
local government components, and the application of the federal consistency requirement.
NOAA has not established “new national policy" regarding the CZMA federal consistency
provision.

In conclusion, | continue to believe that the few remaining obstacles toward ,,;'proval of
the new ACMP can be resolved through further discussion and negotiation. NOAA is committed
to working with the State to develop a new Alaska coastal management program that meets the
requirements of the CZMA. NOAA continues to believe that the CZMA requirements and
NOAA's reco .nendations in our January 28 letter are consistent with Alaska’s objectives to
streamline the ACMP and would ensure that Abska remain part of a unique national program for
managing our nation's important coastal uses and resources.

Thank you again for the opportunity to provide the committee with this statement.
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Governor's coastal management stance erodes
Alaska's rights

Frank Murkowski came into office and immediately set out to
remove Alaskans from decisions affecting coastal communities.
Now, after bungling the process to revise the Alaska Coastal
Management Program, he's blaming the federal government D
and claiming he's defending "states rights." But once again,
Frank misses the mark. The federal coastal zone management
law actually grants states more rights then they otherwise
have without it. How? First, it provides money to state and
local communities to implement their own local standards. By
attacking this program, Frank is attacking decisions made by
Alaskans, for Alaskans — not decisions rrjde by faceless
bureaucrats in D.C. or Juneau. Second the federal law
provides a powerful appeal process wnere states can challenge
federal decisions affecting state and 'ocal interests. California
used these very provisions st year to protect its coastal
communities from federal intrusion.

Why is this relevant for Alaska? Among other reasons, there
are efforts underway in Congress to allow fish farming in
waters 3 to 200 miles offshore. But if Frank has his way, the
state won't have a meaningful say in how the federal
government manages our offshore waters. If you care about
states' rights and local decision making, let the Governor and
the Legislature know now. It's not too late to demand local
control over coastal decision making in Alaska.

Bob Shavelson, Executive director, Cook Inlet Keeper,
Homer

Page 1of 2
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Wayor Mark Ilegich Oflicc of the Mayor
February 17,2005

The Honorable Paul Seaton
Alaska State Legislature
State Capitol. Room 102
Juneau, AK V9801-1182

Dear Representative Seaton:

Last October 1received a letter regarding the need to update Anchorage’s Coastal Management Plan
from Bill Jeffress, Director of the Office of Project Management and Permitting at the State of Alaska's
Department of Natural Resources. The letter provided reasons for the revision as outlined in House Bill
191, which was passed by the Legislature in May 2003. The legislation provided some funding
($41,000 for Anchorage) and required that coastal districts complete their plan updates by June 30,
2005. For a number of reasons, 1am writing now to request that the Legislature revisit and adjust this

deadline.

I understand the State is not expecting a comprehensive update of the plan, due to limited time and
funding. However, the proposed deadline does cause concern as the plan update will have to be based
on the State's new regulations and these have yet to be approved by the administering federal agency.
The timing of the federal review and anticipated changes to the proposed regulations will affect the
ability of Anchorage and other districts to update their plans under the current schedule, (liven the
pending federal review and approval, the schedule appears unattainable and should be revised to
accommodate expected changes in the proposed standards and regulations.

To help address these concerns, the Municipality requests that the legislated submittal deadline for a
concept-approved draft plan be extended by at least one year from the date ol' federal approval of the
State's new regulations. This approach provides a more realistic schedule for completing the plan update

and may better meet the intent of the original legislation.

Thank you for your consideration and action on this matter. The Municipality is available to work with
the State's Office of Project Management and Permitting and the Legislature.

Mark Begi
Mayor

cc: Governor Frank Murkowski
Bill Jeffress, Director. SOA, OPMP
Eldon Hout, Director, NOAA, OCRM
Tom Nelson, MOA. Planning Department

Community, Security, Prosperity
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COMMENTS:

Attention Committee Members:

Attached is the testimony by Mayor Glen Alsworth on behalfof the Lake and
Peninsula Borough for the House State of Affairs Oversight Hearing on House Bill
191. On behalf of the Mayor and the citizens of Lake and Peninsula Borough we

thank you for the opportunity to testily on this very important issue.

Sincerely,

Marv Smith

&
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MAYOR ALSWORTH'STESTIMONY FOR HOUSE STATE OF
AFFAIRS COMMITTEE OVERSIGHT HEARING ON COASTAL
MANAGEMENT PLANS
02/24/2005

Questions for 2/24/0S (8:00 a.m. to 10:00 a.m.) House State Affairs Committee Over

sight hearing on the Coastal Management Plan district plan revisions.

As there is only two hours for this oversight hearing, we felt that the best thing to
ensure that testimony would be short and to the point would be to provide you with
a list of questions perti> ent to the oversight hearing. Please limit responses to ten

minutes so that we can fit all testifiers within the two-hour time period.

1 Please proside an .sample for the committee of an enforceable policy that
was utilized in your coastal district prior to the revision process, and how the
revision will affect the activity that the policy was useti to enforce.

Answwer. The example Lwill use is L&P Borough Policy A-6 Disposal ofDredge Spol
First | will readyou the existing policy and then | will readlyou the revised version trying
lo utilize the new regulations and statutes as explained by DNR staff,

A-6 Disposal o f Dredge Spoil

Exist ig Policy

Dredged materials disposed o fin shoreline landfills shall not cause significant alternation o f
important habitats or significant adverse impacts to coastal processes such as circulation, sediment
transport, and coastal erosion and deposition patterns. On shore disposal sites for dredgedmaterial

shall be contained and stabilized to prevent erosion and leaching into adjacent weters. Offshore

Chignik Bay ¢ Chignik Lagoon « Chignik Lake « Egegik J Igiugig ¢ Illamna « Ivanof Bay ¢ Kokharvok ¢ Levelock
Newhaien ¢« Nondalton « Pedro Bay « Perryvtle « Pilot Point « Pope Vannoy ¢« Port Alsworth « Pori Holden « UgasMk
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disposal ofdredged spoil shall avoid important marine habitat and be conducted in compliance

with state and federal water quality regulations.

New Revised Policy
Dredged materials disposed o fin coastal water shall not cause significant adverse impacts to coastal

processes such as circulation, sediment transport, and coastal erosion and deposition patterns.

The new policy would not have any power nor the detail and exact identification as the

old policy and has zero local control over off shore disposal of dredged material.

Another example is Policy A-7 which we have Used on numerous consistency reviews
requiring compliancefor project approvalt

A-7 Navigation Obstructions
nesting Policy
Uses and activities in coastal weters shall meet the following requirements:

a) Structures and buoys placed m navigable waters shall be visibly markedandplacedin a
manner to minimize navigation hazards or obstructions to other uses o fcoastal habitats; and

b) To the extent feasible and prudent, all developments, structures, and facilities in marine
andestuanne waters o fthe Borough shall be sited, constructed, operated, and maintainedin a
manner chat does nor create a hazard or obstruction to marine transportadon or commercial

fishing operations.

New Revised Policy A-7
Structures in navigable coastal waters shall be visibly marked andplaced in a manner to minimize
nangadon hazards or obstrucdons to other uses including manne transporradon or commercial

fishing operations.

The Borough Planning Commission used this policy on several occasions in the last five years to

enforce safety issues. Recently it was used on projects in l.ake Clark and the Ugashik River. In
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both cases because of this policy we were able to require the project to Le modified and in one case
required the applicant to remove the structure because it was a navigational hazard. If this policy is

lost the borough will have to depend on other state and federal agencies to police local safety

issues.

2. Why jt the urogram important to your district and how has it been used tc
address specific issues. For programs managed by a municipality with
planning powers, what does the ACM? give you above what vju can do in
your municipal code under Title 29 powers? For programs In the
unorganized borough. Coastal Resource Service Areas (CRSA), how is this
program useful considering the CRSA does not have planning and zoning

powers?

Answer. The Alaska Coastal Management Program has been very helpful to the Lake
anJ Peninsula Borough.  Through this program we hel<e been very successful in getting
grantsfrom suich programs as the Coastal Impact Assistance Program (CIAP) which wes
Instrumental in helping the Borough accomplish Community Profile Mapping ofai! 18 of
our communities. We appliedfor grants directlyfrom the ACMP that also contributed to
this Very sticcessful mapping program. However the coastal management program is
most important to the Borough because it allows heal input on development metters.

For example under the States newrevised regulations Lake lliamna would no longer be
within the newly defined "coastal zone " because Lake lliamna is not salt waier affected.
The Lake and Peninsula Borough has thefive largestfresh water lakes in Alaska within
its boundiries. Ixike lliamna, BecherofLake, Naknek Lake, Lake Clark and the Ugashik
Lakes. All ofour communities are located on either a saltwater coastline or afreshwater
river or lake. The coastline whether it is salt orfreshwater is very vital to our citizens
subsistence life style. e dependon the ocean and thefreshwater lakes within our
Boroughfor a large portion ofourfood. Lake lliamna is the largestfresh water lake in
Alaska and is one of the largest natural red salmon hatcheries in the world. It isalso
home tofresh water harbor seals, one ofonly two lakes in the world with this distinction.
iVke lliamna must remain protected under our coastal managementprogram. Alot of
work by a lot oflocal residents went into the current plan. The Luke and Peninsula
Borough spentfive years writing our last coastal management plan and heldpublic
meetingsinall 18 f our communities to get by in by the local citizens. Thepublic



02/25'08 09:14 FAX 0072488002 LakeAPeninsula Borough OO

process within our Borough is very important because the men, women and chiloren of
our Borough are the Borough. e think the removal of Lake lliamnafrom the coastal
management program can be compared to requiring the Great Lakes o be removedfrom
the coastal management program in the lower 48 stales. But because lliamna, Beckerof,
Naknek, Lake Clark and the Ugashik Lakes are not within the newly defined coastal zone
we will have no local say on development on their shorelines.

Infancy of Borough: 11 L&PB ISa relatively newBorough and as stich our title 29
powers are still in the development stage. Ve have ordinancesfor development permits,
subdivision andflood insurance that have enforced Title 29 to some degree. e know the
new Community Profile mapping andfuture GLSsystem we are building will serve us
Well into thefuture. However, the current Borough coastal management plan provides a
vital toolfor managing the coastal zone, critically important to a young borough such as
ours. Many ofour coastal management policies are interwoven throughout our Borough
ordinances and will prove to be a challenge to sort out and effectively change.

Federal Consistency: It is howei'er more important to note that the ACMP provides the
only tool that requires federal agencies to be consistent to the meximum extent
practicable with the ACMP and L&PB CMP. This wes one ofthe main reasons Alaska
chose toparticipate in theprogram back inthe 70's  In the L&PB, as with manyparts
ofAlaska, vest areas are underfederal management. The ACMP is the only way to
ensure that activities conducted onfederal lands and waters adolress local issues and
concerns. This isa critical tool that must besafequarded. L&PB is very concerned with
the manner inw .ich the State isproposing to implement the ACMP. It pretty much
cleans out our tool box. For example within Ketmai National Park, a recent project by
the Park Service 1 dreclge an area usedfor barge landing came through the Boroughfor
review. Ui. ler the newprogram we would not even be at the table.

3. What arc the main problems that you arc experiencing with the enforceable
policy revision process mandated by HB 191 and associated regulations?

Answer:



