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Rule 22. Open and Executive Sessions.

(a) Ail meetings of a legislative body are open to all legislators, whether cr not
they are members of the particular legislative body that is meeting, and to the

general public except as provided in (b) of this rule.

(b) A legislative body may call an executive session at which members of the

general public may be excluded for the following reasons:

(1) discussion of matters, the immediate knowledge of which would adversely

affect the finances of a government unit;

(2) discussion of subjects that tend *o prejudice the reputation and character of

person;

(3) discussion of a matter that may, by law, be required to be confidential; (4)
discussion of a matter the public knowledge of which would adversely affect the

security of the state or nation, or adversely affect the security of a governmental

unit or agency.

(c) When a legislative body desires to call an executive session in accordance
with (b) of thio rule, the body shall first convene as a public meeting and the

guestion of holding an executive session shall be determined by a majority vote

of the members present.

(d) The provisions of this rule may not be interpreted as permitting the exclusion
of a legislator from an executive session, whether or not the legislator is a
member of the body that is meeting. A legislator not a member of the body
holding an executive session shall, however, be subject to the same rules of

confidentiality and decorum as pertain to regular members of the body.
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Progression of Premera offer to the State of Alaska

As of February 14, 2006

3 year Fees:

3 year Network access fee:

3 year Rx Rebate guarantee

3 year network savings retained by Premera @ 12%
Total cost to State of Alaska

As of February 28, 2006

3 year Fees:

3 year Network access fee:

3 year Rx Rebate guarantee

3 year network savings retained by Premera @ 30%
Total cost to State of Alaska

Aetna Best and Final Offer to the State of Alaska
3 yeai Fees:

3 year Network access fee:

3 y°ar Rx Rebate grarantee

3 year network savings otained by Aetna*

Total cost to State of Alaska
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30,951,035
6,880,513
(9.000,000)
5,496.780
34,328,328

30,951,035
(9,000,000)
13,741.949
35,692,984

32,054,652
(2,250,000)
3,401,127
33,205,780
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State of Alaska, Network Discount Savings Comparison, 3 year view

Siao.nou.ooc

$160,000,000

$140,000,000

$120,000,000

O Carrier retained discounts

$100,000,000 a State of Alaska retained discounts
$30,000,000
$60,000,000

$40,000,000

Premera, Premera, Aetn

2/14/06 2/28/06



State of Alaska, Carrier Compensation Breakdown, 3 year view

$34,328,328
Est. Total Cost

$5,496,780

1T

Premera, 2/14/06

$35,692,984 $33,205,780
Est. Total Cost Est " otal Cost
$7,401,128
613,741.945 I
A
29B 4 <
*
|
Premera, 2/28/06 Aetna

O Carrier retained discounts

O Net Administrative fees*

*Net Administrative Fees
is actual fees, less
guaranteed pharmacy
rebates, plus access fees

(if any)



Savings to the Amount
State. Aetna retained by
deal Aetna

S 11479 $ 2.53
S 132.09 S 3.30
$ 15257 s 3.67

10/1/01-10/1/02
10/1/02-10/1/03
10/1/03-10/1/04
10/1/04-10/1/05
10/1/05-7/1/06
7/1/06-7/1/07
7/1/07-7/1/08
7/1/08-7/1/09

‘Includes upside to fee g'tee plus NAP savings estimate

NAP:
Current $ 602.485
Year 1 S 695.268
Year 2 S 802,339
Year 3 S 925,899
3 yeartotal: S 2,423,506

> meeting network savings gtee

Year 1 S 325.874
Year 2 S 325,874
Year 3 S 325.874

3 year total: S 977,622

Dined 3 year total: S3.401,128

Network Savings
Retained by
Carrier
$ 5,496,780
$ 13.741.949

»

»

»

based onimmature fees
assumed @ year 1 level, as noacutal g'tee
assumed @ year 1 level, as noacutal g'tee

increase
in savings
over prior
period
N/A
14.7%
17.3%
17.5%
13.5%
11.9%
15.4%
15.4%

was offered
was offered



Projected SOA discount savings PEPM

Savings to the
Total $ Savings, State, Premera Amount retained by

Experience Period PEPM deal Premera
1/01-10/1/02 $ 5850 S -
10/1/02-10/1/03 $ 67.08 3 -
10/1/03-10/1/04 S 78.67 $
10/1/04-10/1/05 S 9242 s -
10/1/05-7/1/06 S 104.87 $
7/1/06-7/1/07 $ 11732 s $ 5.20
7/1/07-7/1/08 $ 13539 s S 10.62
7/1/08-7/1/09 S 156.24 $ S 16.87
Retained by Retained by
Network savings totals Premera Aetna
Year 1 S 47,292,161 $ 2,094,886 S 1,021,142
Year 2 $ 56,722.453 $ 4.448,143 % 1,128,213
Year 3 $ 66.663.233 $ 7,198,920 $ 1,251,773
S 170,677,847 $ 13,741,949 ¢$ 3,401,128
Total Savings $ 170,677,847 $ 170,677,847
Carrier retained Savings $ 13.741,949 S 3,401,128
State of Alaska Retained ! S 156,935,898 S 167,276,720
Premia Aetna Upside to fee &
Lives
Year 1 33,592
Year 2 34,913
Year 3 35,556
Comt
Retained by Retained by
Network savings totals Carrier SOA
Premera - Feb 14 S 170,677 847 5496.780 S 165,181.067
Premera - Feb 28 $ 170,677,847 13,741,949 S 156,935,898
Aetna S 170.677,847 3,401,128 $ 167,276,720
Gross Fees Rx Rebates Access fee Net fees
Premera - Feb 14 S 30.U51.035 S (9,000.000) S 6,880,513 S 28,831.548
Premera - Feb 28 $ 30.951,035 S (9,000,000) $ S 21.951,035

Aetna S 32.054.652 S (2,250,000) $ $ 29,804,652



10/1/01 - 10/1/02
10/1/02 -10/1/03
10/1/03 - 10/1/04
10/1/04 - 10/1/05
10/1/05 - 7/1/06
7/1/06 - 7/1/07
7/1/07-7/1/08
7/1/08 - 7/1/09

Actual Savi Projected S.Pnniera Savings Guarantee

Oct. '01 - Oct. '02 $58 50 $100.00
Oct *02 - Oct. *03 $67.08 $100.00
Oct. '03 - Oct '04 $78.67 $100.00
Oct '04 - Oct '05 $92 42 $100.00
Oct. '05 - Jul. '06 S 104.87 $100.00
Jul '06 - Jul '07 $117.32 $100.00
Jul '07 - Jul '08 $135.39 $100.00

Jul *08 - Jul '09 $156.24 $100.00



Legislative Briefing on Health Care Cost Proposals

raring the hearing a series of questions we.. asked about certain cost elements of the
evaluation, namely pharmacy rebates and network savings sharing In response to the
guestions. Vem Jones indicated that rebates and network savings share were evaluated in
the qualitative segment of the review process. On page 4 of his response to Aetna’s
appeal it appears that those items would be scored under items 7.15(Provider Discounts)
and 7 18(Pharmacy Benefit Management Services). The combined weight of these two

categories is 8%

The Premera proposal involves significant dollars in pharmacy rebates and network
savings share. It also appears rhat they may have intentionally moved money among
categories in an effort to improve their scoring in the financial section while the overall
cost to the State does not improve This would allow Premera to score better in the
financial evaluation, where 40% of the overall weight is placed

If you refer to the attached exhibit, you will see an estimate of the two Premera offers
compared to Aetna’s. This view includes administrative fees, pharmacy rebates and
network savings share. A comprehensive evaluation must include all three of these
categories to gain a full view of the cost picture. Failure to include all of these elements
may allow a bidder to move money between the categories and improve their bid without
actually improving the cost structure paid for by the State plans

It appears Premera’s initial bid (2/14/2006) involved administration fees and network
access feesjotalin«li4Q,957,787 This wa7 revised for their best and final offer
(2/28/2006) to $30,951,035 Upon initial review this appeals to be a significant reduction
that would benefit the State. However, the initial proposal and subsequent contract
include a network savings share arrangement that would allow Premera to recapture
money if savings exceed a threshold It appears that the savings share increased from
12% to 30% in conjunction with the revised administration fee This allows Premera to
recapture cost through a different mechanism. Aetna developed an estimate of what
would likely be recaptured through this arrangement in both scenarios While certain
assumptions were made in developing this network share estimate, the assumptions are
based upon Aetna's experience as the plan’s long time administrator and established

underwriting methods

Using Aetna's estimate of network savings share it appears Premera would expect to
recapture $5,496,780 with the initial offer This increases to $13,741,949 with their best
and final offer It seems convenient that this arrangement allows them to recapture an
additional $8,245,169 at a point where they claim to have reduced their fees by
$10,006,752 While there was some overall improvement in the offer when all of the



necessary cost categories are considered, this combined view shows Aetna as having a
superior overall offer

By moving money between categories, it appears Premera benefited from having lower
administration fees This would allow them to score better in the cost category where
40% of the weight is placed. While they may have lost some points in the other
categories, this approach certainly appears advantageous from a scoring standpoint.
Unfortunately, the revised approach and improved score do not really lead to an
improved cost structure for the state relative to the incumbent’s (Aetna) offer

The original basis for awarding the bid to Premera was significant cost savings.
Certainly the significant disruption and turmoil caused by a short transition timeline
might be justified for substantial savings. Unfortunately, the evalui tion does not appear
to have considered all of the relevant cost categories and a full cost comparison suggests

Aetna’s offer is superior.
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March 21. 2006

Jor K. Tillinghast

Simpson. Tillinghast & Sorensen. P C.
One Sealaska Plaza. Suite 300

Juneau AK 99801

Re: Protest and Request for Stay of Award
RJP 2007-0200-5946

Dear Mr. Tillinghast:

This is in response to the protest filed under AS 36.30.565, regarding
Request for Proposals (RJP) 2007-0200-5946, fled by Simpson. Tillinghast &
Sorensen on behalf of its client. Aetna. The protest was received by the state on

March 10, 2006.

After careful review of the protest and examination of the RJP file, it is my
decision to derw Aetna's protest and its request for a stay of award based on the

following reasons.

Stax Request

Respecting the request for stay of the award, it is denied. AS 36.30.5 5
allows the procurement officer to stay an award if one of two conditions exist: 1)
there is a reasonable probability that the protest will be sustained, or 2) stay of the
award is not contrary to the best interests of the state. As discussed below, 1do
not believe Aetna's protest has merit and do not find there to be reasonable
probability that the protest will be sustained Further, the award of this contract is
necessary, without delav, due to the immediacy of the need f Premera to
.implement the contract® and because the current contract with ..etna has no
authonzed extensions. Thus, it is my decision that a stay of the award would be

contrary to the best interests ol the state.
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Additionally, the contracting agency, Division of Retirement .and Benefits.

originallyjtanetpatod aa”rd of a contract resuhing from the RFP would be made by
February 1. 2006 (see RFP Amendment #6). It is my understanding from the contracting
agency that an award needed to be made wir wvut delay in order for me winning
contractor to meet the July 1. 2006 implerr miation date specified in the RFP As such,
the final contract award was rn.He to Premeia on March 13. 2006.

On a related point, Aetna implies thoi the stale satisfied the requirement under AS
39.30.090(a)(5) by simply issuing the RFP and there is no deadline on completion of the
RFP process. Aetna’s Protest at 2. Aetna asserts that the state is thus free to extend its
contract with Aetna. Aetna's citation to AS 39.30.090(a)(5) as authority to allow an
extension with Aetna is off point The issuance, evaluation and award of this RFP is

required by the Stale Procurement Code (AS 36.30), procurement regulations (2 AAC
12), state policies and proceduies, the PrP itself and the written agreement signed by
Aetna (Exhibit A). Therefore, 1 disagree with Aetna’s claim there is no deadline
associated with the completion of this RFP; the state is not free to simply extend its

contract with Aetna.

Protest Issues

The basis of Aetna’s protest is that the state (1) violated basic princip'es of
competitive bidding by assigning different evaluators to evaluate proposals submitted by
Aetna and Premera, (2) treated the* two offerors with substantial inequality in soliciting
clarifications and improvements to the proposals, and (3) summarily rejected the option
cf awarding a stand-alone pharmaceutical claim management contract. 1have responded

to each section of the protest in the order presented:

. Introduction

Response On page one. in footnote 1 of Aetna's protest, Aetna asserts that the
m'economic impact on Aetna of the loss of this long-standing business will be severe.”
However. Aetna fails to note ‘'hat the state was required to solicit proposals for a
replacement contract in accordance with the State Procurement Code (AS 36.30) because
the current contract will expire on June 30. 2006. and there are no remaining renewal
options. The potential for economic impact to Aetna was not caused by actions of the
slate, but rather by contract terms and statutory requirements to solicit competing offers
and a" aid a new contract pursuant to the procurement code.
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Il. Overview

Response The RFP was issued November 30, 2005. It was amended six times.
January 6, 2008. was set for deadline of receipt o! proposals. Four proposals were
received in response to the RFP Sometime shortly after the RFP deadline, the state s
original procurement o.Ticer determined that two of the proposals received w'ere
nonresponsive (Consource and Walgreens). He also determined that critical sections
were missing from Aetna’s proposal and it was declared noriresponsive

| becarr.' the procurement officer of record, on or about January' 31, 2006. |
reviewed the three binders (Financials. Exhibits and Samples and Brochures) known to
me 2t that time as Aetna’s proposal. 1asked the previous procurement officer to ensure
that the sections apparently missing from Aetna's proposal had not been overlooked or
misplaced. After performing a search he assured me there were no other sections of
Aetna’s proposal in the state's possession. | then concurred with the prior decision that
Aetna’s proposal was nonresponsive as it failed to address all material items in the RFP.

On pages two and three of the Aetna's protest. Aetna implies the state should have
simply called and asked “why there was such a gaping omission in its bid.” Since 2 AAC
12.250 precludes the submittal oflate proposals, and considering | had re-confirmed that
Aetna’s proposal was missing critical secfons. the state did not contact Aetna because
submission of missing sections after the deadline would hav e been contrary to regulation
As Aetna is aware, the missing cections of its proposal were contained in a separate
binder and labeled “Questionnaire * This was subsequently located in a locked, sixth
floor storeroom in the State Office Building where all the oflers submitted in response to
the RFP had been held prior to evaluation." However, the separate matter of Aetna s

missing binder is not a point included in the protest

Also on page two. and throughout its protest. Aetna incorrectly refers to 60°n as
being the percentage that could be awarded at the discretion o! the proposal evaluation
committee (PEC) for non-ccst factors. Per RFP Section ~02. and RH Attachment I, tne
PEC could only subjectively evaluate 50% of the total available criteria in response to the
technical sections of the proposals The maximum percentage for cost was 40% and
Alaskan Offerors received i 1's (reference, both ol which were calculated by the

procurement officer

It was unfortunate that Aetna's binders were not labeled in a manner that would
have informed the state as to the total number of binders constituting Aetna s offer

il e .Aetna Proposal Binder | of 4. etc.i
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The list of e\ aluation factors and corresponding maximum point percentages are

provided below:

TeciJiical Proposal 50 percent
7.03 Management Plan for the Project 2%
7.04 Essentjal Administrative Services 3%
7.05 Appeals Procedure 19
7.06 Vision Services 1%
7.07 Usual, Customary and Reasonable (UCR) 2%
7.08 Coordination of Benefits (COB) 3%
7.09 Utilization Review 4%
7.10 Employee Assistance Program and MMH 3%
7.11 Reporting 2%
7.12 Location of Work 3%
7.13 Performance Standards 2%
7.14 Health Flexible Spending Account (Health FSA) 2%
7.15 Provider Discounts 5%
7.16 Information Technology/Communication 3%
7 Client Service/Experience 3%
718 Pharmacy Benefit Management Services 3%
7.19 Clinical Programs 3%
7.20 Retail Network 2%
7.21 Mail Orde 2%
1.22 High Deductible Health Plan and HSA BO. 1%

2 7.23 Cost Proposal 40 percent

3. 7.24 Alaska Offeror’s Prefere ce 10 percent

. Allegation: The Division Rendered Its Non-Cost Evaluation Lseless by
Assigning One E\aluation Team to Grade Aetna, and then a Different

Elaluation Team to Grade Premera.

Discussion: When it was discovered that Aetna had submitted a complete
proposal, the state and Aetna sought a means :0 have Aetna's proposal evaluated. It is
not disputed that the situation was net ideal: however, the state proposed to reconstitute a
PEC to the best of its ability @ The paramount issue here is that Aetna signed an
agreement (Exhibit A) that allowed d,ffe *n: e aluation teams to evaluate proposals



March 21. 2006

Jon Tillinghast
Page 5

submitted by Aetna and Premera. How ever, after seeing the results of such action. Aetna

now attempts to disavow the process it agreed to.

On Wednesday. February 21, 2006, the day after Aetna’s missing proposal binder
was found, the state and representatives of Aetna and Premera discussed potential
alternatives to accomplishing a meaningful evaluation of Aetna’l proposal (after the
initial award to Premera and Premera’s price was disclosed). The fact that Aetna had the
advantage of knowing Premera’s best and final offer price was also discussed.

On February 21s, the day that Aetna's proposal binder was located, two of the
original PEC members that evaluated and scored Premera’s proposal in the initial
evaluation process were unavailable (Sheri Gray and Michael Williams). One was out of
the country for two weeks and another was out of the office ror about a week. Another
member of the original PEC (Kerry Jarrell ' w'orks for the Bering Strait School District in
Unalakleet, Alaska. It was impractical to mail Aetna’s proposal to Mr. Jarrell, as that
would have delayed the evaluation process further In the end, only two of the original
five PEC members that had evaluated and scored Premera’s proposal in the initial
evaluation process were immediately available (Freda Miller and Pat Shier).

On February 23, 2006, Aetna signed an agreement that addressed, in part, the

following areas:

e Aetna’s proposal would be evaluated by three state employees, two of whom
were on the original PEC that scored Premera’s proposal in the initial evaluation

process.

As explained above, only two of the original PEC members that evaluated and
scored Premera’s proposal in the initial evaluation process were immediately

available.

Aetna agreed that a reconstituted, or different. PEC would evaluate and score
its proposal. Freda Miller and Pat Shier were included since they were on the
onginal PEC that scored Premera’s proposal in the initial evaluation process
and both were immediately available. Judy Porter, a state DO | PF employee
in Juneau, was added to the committee Mr Shier, being an original member
of the PEC that evaluated and scored Premera’s offer (although he did not
participate in the final round of scoring of that proposal), was familiar with the
RFP and the evaluation criteria. And. he was available lo immediately
participate in the evaluation of Aetna's proposal as a member of the
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reconstituted PEC. Mr. Shier had fully read and actually “scored" a substantial
portion of the technical categories in Premera's offer. As such, he was
considered by the state to be an evaluator of Premera who had been on the
original PEC. And. under the circumstances of which the parties were
attempting to have Aetna's proposal evaluated and scored as soon as
practicable, utilizing as many of the original five PEC members was in the best

interests of all involved, including Aetna.

Aetna's proposal received a total technical score of 2,030 out of 2.500
available points from the reconstituted PEC. The proposal submitted by
Premera, previously scored by the original PEC, had an existing technical
score of 2118.5. It is important to note that the net effect of using a newly
comprised PEC to score Aetna’s proposal occurred as a direct result of the
proposal evaluation process Aetna agreed to in writing (Exhibit A). It is
further notable that Aetna's technical score improved by only 21.5 points as a
result of the best and final scoring process addressed below.

« |If, after evaluation and scoring, Aetna's proposal was determined to be
responsive and reasonably susceptible for award, a date and time would beset
for receipt of best and final offers from both Aetnaand Premera.

Aetna’s proposal was determined to be reasonably susceptible for award on
February 23, 2006. Tuesday, February 28, 2006, noon Alaska Time, -was set
for the receipt of best and final offers from both Aetna and Premeia.

On page five of its protest, Aetna states H agreed to the evaluation process
because 1) the evaluation did not involve direct comparability of scores
between Aetna and Premera, but only passage of a “susceptibility” threshold;
and 2) only one evaluator was being substituted from the origin." TEC. not

two

Response; It would not have been possible for the state to determine Aetna’s
“susceptibility for award” under 2 AAC 12.290 without the direct comparison
of scores between Aetna arid Premera since the RFP utilized a numerical rating
system (see 2 AAC 12.260). Also, both Ms. Miller and Mr. Shier were on the
original PEC that scored Premera's proposal in the initial evaluation process,
as required by the agreement Aetna signed on February 23" Therefore, only

one evaluator was added (Ms. Porter).



The state would d'sclose Aetna's exact proposal price tO Premera and disclose

Premera's exact price to Aeina.

Aetna and Premera agreed to the disclosure of certain pricing information nut
normally allowed As Aetna is well aware, die state had previously disclosed
Piemera s price of approximately S34 million to Aetn? after the initial notice
or intent to award was issued by the stawe The disclosure of Premera’s best
and final offer price to Aetna occurred the morning of February 21, 2006,
shortly before the state found the final Aetna binder, which resulted in the
Notice of Intent being rescinded. that time, Premera’s origin?' proposal
price and its best and final offer price was available for pubbc inspection,
Premera’s proposal prce w'as not disclosed to Aetna; only its best and final
offer price. On page three of the protest, Aetna states that when best and final
proposals were opened, the cost of the two responsive proposals (submitted by
Aetna and Premera) “was virtually identical.” | disagree. Premera’s cost was
$1,i03,617 lower than Aetna's cost. This is a significant amount. As such,
Premera received 2,000 points for cost and Aetna received 1,931 points. Cost
pomts are determined by a mathematical formula as described in the RFP (see

paces 18 and 19 of the RFP; copy attached.).

It oast be noted that Aetna’s original cost proposal indicated a grand total for
contract years one through three of (a) $49,163.73 ¢ based on mature seivice
fees, and tb) $45,387,171 based on illustrative immature service fees. The
state was unable to discern the difference between these two total prices, as
such, Aetna was required to submit a single cost proposal in its best and final
offer, which it agreed to d">.

After holding discussions authorized under AS 36.30.240 with both parties and
with Aetna having the benefit of knowing Premera’s price of $34,077.274.
Acetna reduced its price offer from $49,163,735 $45,38“.'” 1 (in its original
proposal to $32,054,652 in its best and '*nal offer).

< Discussions under AS 36.30.240 with Aetna and Premera would occur Friday.
February 24'Tt and a date and time would be set for receipt of best and final

offers from both offerors.

The state held discussions with both offerors pursuant to AS 36 30 240. ‘lhiee
pages of clarification discussion topics were sent to Aetna On February 28%,

Aetna submitted its best and final offer
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Only one pa%e of clarification, discussion topics Wes sent to Premera since, &s
Aetfia knew the state had already held ciscussions with Premera once before.

The three Items discussed were:

Ri/P Section 7.3 Cost Pr
Premera was allowed to su m|t another 0ot proposal.

RfP Section 7,03 Management Plan for the Proiect
Th% iat@e asked Premerato gr vice a single list of costs and f 2hat would
e separately from tie fees contaired In the cost proposal (Aetna was

asked the same questlon during dliscussions).

rP Section K Provider Di co nts
e state asked Premera et er it could hill a fee associated with

Premera’s network discount in a different manner.

The last two items were ., S cn‘n:a Rgpaddressed In the PEC evaluation form
ang sconnq criteria contained in REP_ Attachment ). Therefore, 1t was
anticipated that Premera’s cost proposal, if it chase to submit one, wes the only
section of its best and finel offer that would require scoring

After receipt of best and final offers from Aetna and Premera, both proposals
would again be scored; a new notice of intent would tnen be issued to the

winning offeror.

Scoring occurred a this stage and a new_ Notice of Intent wes issued o

P remera based u ([]'JOH best and Tingl orfer sconn% Costs for each best and finl
offer were scored. Premera recelved ts for cost an Aetna recelved

1931, & dictated by the scoring formula conta| ned inthe RH
1A been a Ion standmg ractice. et when the state rece|ves hest and f|naI
offers, onl ansmad ressed In Peoffer e SCored $| Jea% ol ;, ot the
entlre pro 0StS or roposa \Were scored and the sections
f Aetna’ d fial offer thet altere |ts echnlcal ? aE)osal \Were scored by
the rec< nstiruted PEC. resulting ina 215 poini total Increase
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After the PEC scored Aetna's best and firal offer and the rocurement officer
recalculated the mts aIIotted t0 o't for hoth Proposas remeral’s fotal score
exceeded Aetna's total score Iyl:ﬁ It wes. not necessary for the PEC to score
the technical section of Premera’s best and final response.

Premera responded to
i at 15 UH(FI

—

three items as requested by, the staée durln
P ctlon ]5P remera elirfinated t networ

|scu35|ons 1h RF

e entirel yan 0 undey ctlon (.03 Premera stated et t re Ve no
add|t|ona fees containe |n tl%oP%sa deJ ﬁ lon 7.3
Pf[remera submitted a new cost proposa cn wes scored by the procurement
officer

In addition. Premera uarant ed that Ihe toal pharmacv rebates recewe by the
State. of Alaska vvoud be $30 million for eafh contrac g/ear
add|t|onal 4 hours of tralnlng an doubled the collar at fisk In the

ge ormance gva rantees section, * It was not necessary to score these sectjons
Ince they resu ted In suhstantlal |mprovement to Pre ras pro and since
remeravtasarea Aetna In S0 |n aitionally, these Iterys were

not_specifically a ress% |n the PEC eva ua jon form andf scoring criteria in
RFP Attachment 1 except for possi Sy the Immaterial addition of 5 addlitional
training hours (ref. RFP Section 10.S).

| beliele the state folloved the evaluation Brocess thet s customarily
performed, as well as heing the process agreed "o by Aetna and Premera.

Aetna sta'es on page three of th “Points were awarded based
Inclivicual evalugtaors liked, or éf the gro 0Ser’s groach {0 a%sl
|ssues ThIS 15 a m|sstatement of h er avvar

bas f on their cepen em Ju % In accordance with te
evaluation form an SCOHH% criferia_in RFP Atfachment 1. There IS no
vidence lo the contrary and fione s inferred This 1S Speculation by Aetna.

Aetna ef of the rotest thattt leed the state would first make
a thres pac} Jter A tna’s proposa gWas reasenab 3/ suscepﬁhm
awera Aetna asse frat test a subSequent evaluation Of new

final g ers 15 the exact process the ?Iate foIIovve

There 1S o ba5|s Io fing the state commltted a legal or procedural erar.
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IV. Al ion:  The Division Created the. Appearance of Coaching Premera to
Improle Its Score, but it did not Extend Similar Courtesies to Aetna.

Aetng alleges the state did not afford Aetna “fair and equal treatment With 1es
o an op o%tumt% for drscuss?on and revision ofa proposalseﬂa J0.240(3) an pec(s
didn' hep “Petha improve its proposal fo the same extent & it aIready had” with

Premera.”

Discussion: Thro hou Its protest. Aetna mrschara terizes the clarification and
drscussro Wgrocesses out ed In ﬁrepState Procurement Co eande ﬁ<a Administrative
Il & the process followed by the state with resper” — Ins RFP.

Under 2 AAC 12285, the slate may communicate with oﬁerors In order to clarify

uncertarntres or_eliminate contusion ¢o cgmrn the content fs r0ﬁosa N e[
A0, discussions may. e conducted for The purpose o cIarrtr fion to assure

understan mg of, and e é)onsrveness o, the solicifation requirements.  Also, proposal
revisions may be submitted under a best and final offer.

The state combined the clarification and drscussron processes rnto a single phase
when rt heId drscussrons initia an/th Premera an acarn when AS drscussrons
%ere held with both Premera and Aetna. In each Instan th members deveIo

the specific list ot rtems that were clarified and discussed with each offeror based ont
revrew and evaluation of the proposals. Additionally, before evaluating th eg
each PEC mer ner recelved Instruction regarding the’purpose and. intent of Clari tron
of Offers (RFP Section 2.061and Discussions wath Offerers (RFP Section 207)

1helieve Premera and Aetna Wwere affordfed ‘fair and equal treafment with res
Lo any oppoitumty for giscussion and revrsrono proposa as reguired by AS .30, 40
However, that daes not mean the state must discuss the exact rtems or, the, same numpe

of items With each offeror. Stch an rntergretahron s, unreasonable considering the rre
of RFPs Issued by the state and te fact that offerors respond to RFPSIn differe

Manners proposing a variety of solutiors.

Further, as noted on the first page of Aetna’s protest, it is reasonable to conclude
that a PEC would have fewer items to clarify and discuss with Aetna, who is the current
contractor and has been the provider of the sen ices covered by the RFP for the last 24

years.
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Aetna states on page 7 of its protest that the extensixe discussions with Premera
had the effect of giving Premera detailed advice on how to:

e retract portions of their proposal which, absent a retraction, would leave Premera’s
proposal unresponsr. e to the RIFP;

* insert items required to be included in the RFP. but originally omitted by Premerr.,
or

» suggest available contract administration measures that could result in lower cost,
or increased evaluator attractiveness, and hence higher point scores.

This is an inaccurate portrayal of the state’s discussions with Premera. The same
conditions apply to the list of clarification and discussion items submitted to Aetna

(Aetna protest attachment 3).

On page 7 Aetna also states, “The Division took 62 pages to suggest and el 'it
specific changes to Premera's original proposal; conversely, the Division made only three
pages of minor, technical suggestions to Aetna." Here, liberties are taken to mix the
facts. A table on page 8 of Aetna’s protest includes this improper comparison.

While the ewdence shows there were more items clarified and discussed with
Premera than Aetna, the reference to three pages of suggestions to Aetna (attachment 3 to
Aetna’s protest), excludes Aetna’s response. The reference of 62 pages of Premera’s
clarification to suggest and elicit changes to Premera’s original proposal, attachment 4 to

Aetna's protest, includes Premera’s response.

Examples are provided on pages 9 - 11 of the briel in an attempt to show how
apparent inequalities emerged during the state’s discussions with Premera and how the
stale asked Premera to “clarify” points that needed no clarification because, according to

Aetna, Premera “unequivocally rejected a condition of the RFP."



March 21. 2006

Jon Tillinghast
Page 12

One example is specifically detailed on page 10 of the brief. That particular
section of Premera’s proposal is provided below:

a) Administration
i) Customer Service DAgree E Disagree

Standard: 85% of telephone calls will be answered < ithin 30 seconds in any

given month.
Agree.

Measurement: The offeror will provide the State with its customer service
telephone access reports on a monthly basis specifically identifying
performance in this area.

Agree.

Amount at risk: $700 for each 1% deviation from target measured monthly, up
to a maximum of $7,000 monthly.

Disagree. $7,500 for each 1% deviation from target measured annually, up to a
maximum of $90,000.

As you can see, Premera checked the “disagree” box. However, immediately
below the first item Premera typed “Agree.” At the bottom, Premera apparently
“disagreed” with the $700 amount at risk - offering $7,000, and “disagreed” with the
$7,000 maximum penalty - offering $90,000. It seemed that Premera had agreed with the
standard to answer 85% of the telephone calls within 30 seconds, but wanted to increase
the penalty amount, w'hich w'as in the state’s best interest (i e. Premera w'as subjecting
itself to an even greater monetary penalty if it failed to meet this standard). Contrary to
Aetna's assertion, this is a perfect example of an item that could be clanfied or discussed.

A similar example is found in Aetna’s original proposal. Under RTP Section
7.13 c¢). iv), Aetna checked the disagree box. Since Aetna currently pursues refund
overpayments under the existing contract, the state asked Aetna the following question

during discussions:
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Considering that Aetna is currency pursuing refund ofoverpayments
in excess of $50, please clarify why Aetna disagreed with this section
and proposed two performance guarantees in place o fthe guarantee

outlined in this section.

As a result of Aetna’s response to this question in its best and final offer. Aetna received

an additional 5 points.

Aetna mentions, in a similar vein, that Premera clearly declined to offer direct
deposit in its original offer, but was convinced by the state to change its mind. Aetna’s
response to the same item, RJP Section 7.16 c) is provided below:

a) Can you offer direct deposit of participant benefit rt.mbursement?
If yes, for which benefits covered by this proposal?

Yes O N oS

Although, Aetna had “unequivocally rejected a condition of the RFP” (a term used
to characterize the same action by Premera), the state arked Aetna .he following question

during discussions:

Please clarify that although the So box viuj checked, that Aetna
does currently offer EFT to providers in lieu of a mailed EOPP
check and that under the Health ESA that the auto-debit payment
method to providers could be utilized. Are these service included as

pan ofAetna s proposal0

As a result of Aetna’s response to this question in its best and final offer. Aetna
receded 10 additional points.
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Additional examples are included in Mr. Wiggins’ affidavit under items 23 - 28 in
the apparent attempt to infer some fonn of impropriety concerning the stale’s discussions
with Premera. Howev er, these examples clearly fall under normal topics of clarification
and discussion allowed under AS 36.30.240 and similarities can be found in the state’s
discussions with Aetna as to its proposal. Overall, this show's the offerors were treated

equally as required under AS 36.30.240.

Page 10 of the protest slates that the Division suggested some "re-packaging” of
nearly $6 million of "network access fees” as some other kind of charge and that by
agreeing to not call these charges "access fees." Premera was able to lower the cost side

of its bid by $6 million.

Premera had initially proposed a network access fee of $5.51 per employee per
month (PEPM) that w'ould be billed as a claim charge. | have not researched Aetna's
claim that the value of this PEPM charge would have totaled $6 million. In any event,
the state’s Benefits Manager was concerned that the $5.51 PEPM fee would artificially
inflate the actual cost of claims and cause reporting issues. As such, during discussions
the state asked Premera whether it was possible "to bill this fee or cost, in a different
manner, rather than adding the amount to a claim.” Premera made adjustments in its best
and final offer and was able to eliminate the fee entirely. This so called “re-packaging” is
analogous to Aetna's reduction of pharmacy rebate guarantees in its best and final offer.
Aetna originally proposed a $3.5 million minimum guarantee for pharmacy rebates.
However, after discussions, Aetna reduced the state’s guaranteed pharmacy rebate to
$750,000 per year, which apparently enabled Aetna to reduce its cost proposal

accordinelv.

Aetna asks on page 12 of the protest whether the state could have gotten the best
deal b> engaging in the same discussions with Aetna that it had with Premera, but then
Aetna states "we’ve no idea because equality of treatment never occurred.” Once again,
the incorrect notion is advanced that the state must clarify and discuss the exact same
items, or the same number of items with each offeror. Nowhere do our procurement
statutes, regulations, policies, or past practice dictate that the state do sc.

Also on page 12, '\eina characterizes the evaluation process as "doomed to
inequitv from the onset™ because the state considered Premera the onlv qualified bidder
up until Aetna’s missing proposal binder was located, and one might expect a
government agency to communicate exclusively with the onlv bidder who was qualified
for the contract, as the state thought at the lime. This observation must be viewed in light
of the fact that before Aetna signed the agreement (Exhibit A) that allowed the evaluation



March 21, 2006

Jon lillinghast
Page 15

process to proceed as it did And. Aetna knew the slate had dealt exclusively with
Premera as the only responsive offeror up to that point There is basis to conclude the
process was "doomed.” The state proceeded in good faith under the process agreed to by

the parties under Exhibit A.

Finally, an after-the-fact suggestion is made on page 13 of the protest. Aetna
alleges the state should have retained a qualified consultant to make sure that a level
playing field was created when the missing Aetna binder was found so it could conduct a
fair and reliable comparison of the two bids. The day after Aetna’s proposal binder was
located the state openly develoned an evaluation process with an agreed to jointly by
Aetna and Premera. The goal was to enable the evaluation process to continue. Aetna
was a party to those discussions and signed the final agreement. At no time (until the
protest) did Aetna suggest participation of an outside consultant. This protest point is

without merit.

V. Allegation: The Division Failed to Separately Evaluate the Splitting-out of
Pharmacy Claim Management Services under a Different Contract, with a Different

Contractor.

Discussion: Aetna is correct the state did not evaluate proposals submitted under
Section 9 of the RFP, Pharmacy Network and Benefit Management only.

On February 27, 2006. in accordance with AS 36.30.350 and 2 AAC 12.860. the slate
properh rejected all proposals received for RFP 2007-0200-5946, Claims Administration
and Pharmacy Benefit Management only, under Section 9 ol the RFP (Exhibit B).

Under the RFP. offerors were allowed to submit proposals for each RFP Section
under the following scenarios:

Section 7 - AIl Services, or
Section 8 - All Services except Pharmacy Network and BenefitManagement, or

Section 9- Pharmacy Network and Benefit Management only.

In essence, award could be made to a single offeror for Section 7. allservices, or up to
two contracts could be awarded for Sections S and 9. The RFP stated that each scenario
would be evaluated for the beM value to the state, considering price and technical factors,
and that a PEC would score the proposals according to predetermined criteria.
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However, the RFP scoring methodology is flawed. Il was not possible to compare a
proposal submitted for all services under Section 7 to two proposals submitted under the

Section 8 and 9 combination.

The scoring critena for each of the three RFP sections (Exhibit C) indicates that the
total possible score for Section 7 is 5,000. However, the combined scores for Sections 8 and
9 total 10,000. The RFP does not describe how the PEC would reconcile this point
dif'erence when comparing a single proposal for Section 7 to separate proposals for Sections

8 and 9.

Further, Sections 8 and 9 contain duplicate sconng criteria for “Management Plan for
the Project” and “Essential Administrative Services.” Each proposal would have to be
scored according to these criteria. Therefore, there would be four separate scores under the
multiple award combination (Sections 8 and 9), but only two scores for the single award
scenano (Section 7). In addition, the maximum possible score for these two areas is 250
points under Section 7. while the score could reach 1.100 points for the same criteria under

Sections 8 and 9.

In addition to the sconng discrepancies cited above, there are multiple instances
where the maximum possible scores for the same criteria are not equivalent:

7.07 Usual, Customary and Reasonable (UCRI 100
8 07 Usual, Customary' and Reasonable (UCR) 150
7.1 1Repo; ting 100
8. 11 Reporting 150
7. 12 Location of Work 150
8. 12 Location of Work 200
7. 13 Perfonnance Standaids 100
8. 13 Perfonnance Standards 150
*7 14 Health Flexible Spending Account (Health FSA) 100
8 14 Health Flexible Spending Account (Health FSA) 150
" 16 Information Technology/Communication 150

S. 16 Information Technology Communication 200
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18 Pharmacy Benefit Management Sen ices 150
9.05 Pharmacy Benefit Management Sen'ices 350
7.19 Clinical Programs 150
9.06 Clinical Programs 500
7.20 Retail Network 100
9 07 Retail Network 450
7.21 Mail Order 100
9 0S Mail Order 450

7.22 High Deductible Health Plan and HSA Experience 50
8.18 High Deductible Health Plan and HSA Experience 150

It was not possible to reconcile these scoring discrepancies and compare these two scenarios
without making a material change to the RFP evaluation criteria.

'the RFP stated on page ten, “wherever possiLe, the State seeks to reduce
administrative costs by awarding multiple features to a single contractor.” In this instance,
the award of a single contract would reduce costs w'hen considering the burden of
administering two separate contracts, one for Pharmacy Network and Benefit Management
and one for all other services required under RFP 2007-0200-5946. This opinion is shared

by the state’s Benefits Manager.

For the record, the score sheets attached to the protest under Chart 1 are inaccurate.
Some minor errors appear to be caused because a different averaging or rounding method
was used. However, the second chart titled PREMERA'S FIRSTEVALUATIONS
SCORES lists an aveiage of 1,379.5 points. That amount should be 1,489.5. It appears the
error initially occurred on the following page because Williams’ scores W& e not included in

the calculation.

The table attached to the protest titled REBATES INTEGRATED PHARMACY Rx
PREMERA - COMPARED TO AETNA INTEGRATED RX REBATES UNDER
SECTION 9 is highly speculative at best. The reason is that Premera did not submit a
separate proposal for RFP Section 9. In addition, any award under Section 9 would have
been combined with an award under Section 8 In Aetna and Premera's initial proposals,
both appeared to charge a premium for serv ices provided under Section 8 Because of these
discrepancies, the state did not validate the referenced rebates or annual estimates.
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The state also did not validate the calculations and estimates used under the
“Progression of Premera offer to the Slate of Alaska" document that was attached to the

protest.

One final issue to be addressed is Mr. Wiggins affidavit where he asserts the state
"has only provided us with evaluation notes that appear incomplete and confut ng.” My
records show that on March 1, 2006, the state provided Aetna’s lobbyist with a complete set
of the score sheets and evaluation notes. On March 6% Mr. Wiggins called and complained
that the information p> to Aetna contained errors. The state offered to walk through
the alleged errors with M; Wiggins in order to identify any discrepancies. Mr. Wiggins
replied that he didn’t have the copies available because they had been sent to his legal firm
and he only had an email from the firm that discussed the errors. It appeared to the state,
based on Mr. Wiggins’ description of the errors, that Aetna had somehow mixed up the score
sheets. In any event, that same day the state provided Mr. Wiggins w-ith another complete
and accurate set of the score sheets that had been ve.ified by the state. One more complete
and accurate set of the score sheets and evaluation notes are attached to this protest response

(Exhibit C).

The Corrective Action Was Agreed To bv Aetna; No Prejudice to Aetna: State Acted in
Good Faith

The stale took appropriate corrective action in this procurement when the error
concerning the completeness of Aetna's proposal was discovered And, it took the
corrective action only after coming to an agreement with Aetna and Premera (Exhibit A).
Further, the corrective action was performed in a manner that was not prejudicial to
Aetna. In fact, Aetna can only be said to have benefited from the corrective action. It
had the benefit of knowing Premera’s first round of best and final price; a price that was
approximately S13 million less than Aetna's originally proposed offer when it (Aetna)

had the chance to make its best and final offer.

What Aetna has “not” argued or shown, is that the state's decision - after going
through the “agreed to" evaluation process and the second round of best and final offers -
had no reasonable basis to support the award to Premera. In order to show that the state’s
action was arbitrary or capricious or otherwise inconsistent with law, Aetna must how
that the state’s action was prejudicial to Aetna. SOS Internationa/ v. United States, 48
Fed. Cl. 742 (Feb. 21, 2001). Aetna also fails to note that the state is entitled to broad
discretion in evaluating proposals in a “best value™" procurement, as here. Id.
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Also. Aetna has not shown that n would have been awarded the contract if the
corrects e action had not been taken. To show prejudice, Aetna must demonstrate that
there was a reasonable likelihood that, absent the corrective action complained of here, it
would have been awarded the contract. Id., citing Alfa Laval Separation. Inc v. United

States, 175 F 3d 1365, 1367 (Fed Cir. 1999).

Aetna’s complaint that it would have not participated had it known that Pal Shier's
scores of were not part of the final tally of Premera’s scores is also without merit. Aetnha
agreed to a “differently constituted” PEC and the state provided two of the original five
that evaluated Premera's offer. The third member of the new PEC was entirely new to
the process. Aetna has not proven that there was any bias in favor of Premera on the
basis of the make-up of the reconstituted PEC. In fact, Aetna has asserted no credible
evidence to support even a presumption of bias by the PEC or any individual member.
See Galen Medical Associates. Lie. v. United States, 369 F 3d 13u4, 1331 (2004) (to
establish prejudice, protestor must show there was a “substantial chance it would have
received the contract but for that error.”) (citations omitted). Aetna apparently only
vanted to participate in the corrective action process it agreed to (Exhibit Aj only “if it

won the contract.

The Galen case is relevant to this protest in other respects, as follows: (1) the
court held that even though two of the successful bidder’s references were on the
evaluation panel, that did not support a presumption of bias against the losing bidder (ld.
at 1335); (2) the court found that the discussions with the winning offeror was allowable
because the law provides for the agency to ieceive clarifying information Irom olierors
during bidding process (Id. at 1332-33); and (3) and the court held tiiat best and final
offer materials submitted by the successful bidder which might have been received both
before and after the BAFO request date did not prove bias on part of agencyand late

receipt was not necessarily improper ild at 1339)

Finally, Aetna has overlooked a basic premise of procurement law - the
presumption that state officials acted in good faith. Absent evidence that the PEC acted
in an arbitrary or capricious manner when evaluating the olfers. the PEC is presumed to
have acted in good faith and in compliance with law. See Bruno v Peterson. ~44 P.2d
43. 49 (Alaska 199*7) (agency personnel and procedure are presumed to be honest and
impartial until a [claimant] makes a showing ol actual bias or prejudgment) Aetna ha>
provided no evidence of actual misconduct by the PEC in this case: it only complains
(after agreeing to a different make-up of the PEC - Exhibit A), that use of a different PEC
is the reason it did not win the contract. However, this is speculation and it does not



overcome ihe presumption of honesty and impartiality ol procurement officials. That
presumption can be overcome only “(\v]ith convincing evidence that ‘a risk of actual bias
or prejudgment is present’. In other words, any alleged prejudice on the part of the
decision mr>ker must be e\ident from the record and cannot be based on speculation or
inference. Navistar Ini I Transportation Corp Vv. Lnited States Environmental
Protection Agency, 941 F.2d 1339, 1360 (6 hCir. 1989)(citation omitted).

Conclusion

For the reasons set forth above, Aetna’s protest and its request for a stay of award
under AS 36.30.575 are denied in total. Aetna may file an appeal of this decision to the
Commissioner of Administration within 10 days of receipt of this decision. AS
36.30.590. If an appeal is filed, a copy must be provided to the undersigned. Further, the
appeal must contain the information required under AS 36.30.560 and include a copy of
this decision and identify the factual and/or legal errors in the decision that form the basis

of the appeal.

Sincerely,

Walt Hanev
Contracting Manage.

cc: Margie Yandor
Assistant Attorney General
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Agreed upon process Dy Slate of Alaska (State), Gffe'or Premera Slue Cross Blue Shield
of Alaska (Premera), and offeror Aetna, per teleconference calls held between the
parties’ representatives on February 22 and 25, 2006:

Modified Evaluation Process Steps:

1 Thursday, February 23, 2006, Aetna proposal valuation and scoring procese Is
unaerway, and Is anticipated to be completed by the reconstituted Procurement
Evaluation Committee (PEC) which consists of thr& members, two of whom were on
the ori*nai PEC that sooratLEmnera’s proposal in the initial evaluation process. All

PEC members are State employees.

2. [f after Step 1, itis determined by the Stale that Aetna’s proposal Is both responsive
and reasonably susceptible for award, the following will occur as to disclosure of
Aelna’s original price and Premera’s price upon whioh the original notice of intent to
award was based (now rescinded) so that the State may proceed to conducting
discussions with both offerers under AS 36.30.24C:

a Prior to release of Aetna’s phce, the State will ensure agreement with Aetna

officials as to the accuracy of its offer (total figure) previded Only the exact three-year
pnoe total provided In Aetna s proposal will be disclosed to Premera after confirmation

from Aetna: and

D The State will obtain confirmation from Premera as to their exact threc*year
price total upon which the original notice ol Intent tc award was based, and provide that

figure to Aetna.

3. Discussions under AS 36.30.240 with Aetna and Premera will occur Friday, Februa.7
24. During discussions, a date and time will be set for receipt of best and final offers
from both offerors (tentatively set for Tjesday, February 28. nocn Alaska Time).

4. After receipt of best and final offers from Aetna and Premera. both proposals will Da
scored and a new notice of Intent to awa'd will be issued, i'he State anticipates the
notice ot Intent to award will be issued on or oefore Mareh 2. 2006.

5 The norma pastes: and appeal process W’ be available after the new Notice of
Intent to Award is issued es se: out in S'cp. 4,
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MEMORANDUM

STATE OF ALASKA
Department ofAdministration
Division of General Services

Phune .Number: 465-2250
FAX Number: 465-2189
| DD Number: 465-2205

TO: Vern Jones DATE: February 27, 2006

Chief Procurement Officer

SUBJECT: Rejection of a Single
Proposals for RFP 2007-
0200-5946, Section 9

FROM Wall Harvey
Contracting Manager

In accordance with AS 36 30 350 and 2 AAC 12 860 Irecommerd the rejection of all
proposals ieceived for RFP 2007-0200-5946, Claims Administration and Pharmacy Benefit
Management, Section 9, "Pharmacy Network and Benefit Management only " Ey rejecting
proposals submitted under Section 9, award can only be made to a single offeror under

Section 7
You and | previously discussed this issue on February 22. 2006

Offerors were allowed to submit proposals for each section under the following scenarios

Section 7 - All Sr "'vices, or
Section 8 - All Services except Pharmacy Network and Benefit Management, or

Section 9 - Pharmacy Network and Benefit Management only

In essence, award could be made to a smg'e cffaror for Section 7, al‘services, or two
contracts could be awarded for Sections 8 &9 The RFP stated that each scenario would be
evaluated for the best value to the state, considering price and technical factors, and that a
proposal evaluation committee (PEC) would score the proposals according to predetermined
criteria The PEC score sheets were contained in three RFP attachments, one for each

section.

Two offerors responded to Section 9. Aetna and Walgreens However, Walgreens proposal
was determined to be nonresponsive as they did not possess a valid Alaska Business License
a! the lime designated for opening of tne proposals The single remaining proposal submitted

by Aetna for Section 9 has not been evaluated by the PEC

It must also be noted that the rejection of a single proposal is permitted under 2 AAC 12 270
There are various reasons why it s in the state s best interest to reject the single proposal for

Section 9



e The RFP scoring methodology is flawed
0 The scoring criteria for each o' the three RFP sections isee attached criteria;

indicates that the total possible score for Section 7 is 5 000 However the
combined scores for Sections 8 &9 total 10.000 The RFP does not describe
how the PEC would reconcile this pomt difference when comparing a single
proposal for Section 7 to separate proposals for Sections 8 &9

0 Sections 8 &S contain duplicate scoring criteria for Management Plan for the
Project™ and ""Essential Administrative Services ' Each proposal would be
scored according to this criteria Therefore, there would be four separate
scores under the multiple award combination (Sections 8 &9). but only two
scores for the single award scenario (Section 7) In addition, the maximum
possible score for these two areas is 250 points under Section 7. while the
score could reach 1,100 points for the same criteria under Sections 8 &9

o Inaddition to the scoring discrepancies ci'ed above, there are multiple
instances where the maximum possible scores lor the same criteria are not

equivalent
7 07 Usual. Customary and Reasonable (UCR) 100
8 07 Usual. Customary and Reasonable (UCR) 150
7 11 Reporting 100
8 11 Reporting 150
7 12 Location of Work 150
8 12 Location <fWorr 200
7 13 Performance Standards 100
8 13 Performance Standards 150
7 14 Health Flexible Spending Account (Health FSA) 100
8 14 Health Fiexiple Spending Accouni (Health FSA) 150
7 16 Information Technology/Communication 150
B 16 Information Technology/Communication 200
7 18 Pharmacy Benefit Management Services 150
9 Ob Pharmacy Benefit Management Sen/ices 350
7 1& Cimicai Programs 150
9 06 Clinica' Programs 500
7 20 Retail Network 100
9 07 Retail Network 450
7 2' Mail Order 100
9 08 Mail Order 450
7 22 Hign Deduciioie Health Plan and h £a Experience 50
9 16 High Deductib'e Health Plan anc HSA Experience 150

It would not be possible to reconcre these scoring discrepancies and ensure a fair and
equal comparison of tne two scenarios without making a material change to the RFP

evaluation criteria
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* Single Award
The RFP slated, "wherever possible, the State seet-s to reduce administrative costs by

awarding multiple features to a single contractor™ In this instance. |believe the award
of a single contract would reduce costs when considering the burden of administering
two separate contracts, one for Pharmacy Network and Benefit Management and one
for all other services required under RFP 2007-0200-5946 This opinion is shared by

the state s Benefits Manager

e Time Constraints
For various reasons, the award of a contract did not occur on February 1. 2006 as

stated in RFP amendment #6 Considering that significant transition must occur if a
company other than the current contractor is awarded the contract, coupled with the
fact that implementation must occur on July 1. 2006 for both active and retirees, there

is insufficient time to

o evaluate and score the two proposals submitted under Section 7 (including
discussions/best and final proposals) and determine a winner,

o evaluate and score the proposals submitted under Sections 8 &9 (including
discussions/best and final proposals if warranted), and determine the
winner(s),

0 attempt to compare the two scenarios to determine best value (which as
previously stated is not possible), and

o0 potentially negotiate and award two separate contracts under the Sections 8 &

9 scenario

< Increased Costs
Cost was only one of the evaluation factors and proposals submitted for Sections 8

&9 were not evaluated However, it appears that the actual cost to the state could
be greater under a combined Section 8 &9 scenario than a single award under

Section 7

If approved. Iwill reject the single proposal submitted under Section 9 of the RFP



RFP 2007-0200-5946 Scoring Criteria

Section 7 - All Services
03 Management Plan lor the Protect

04 Essential Administrative Services

05 Appeais Procedure

06 Vision Services

07 Usual. Customary and Reasonable (UCR)
08 Coordination of Benefits 'COB)

09 Utilization Review

10 Employee Assistance Program and MMH
11 Reporting

i2 Location ol Work

13 Performance Standards

14 Health Flexible Spending Accouni (Health FSA)
15 Provider Diicounts

16 Information Technology/Communication
17 Client Servce/Expenence

18 Pharmacy 3enefit Management Services
19 Clinical Pt ‘grams

20 Retail Network

21 Mail Order

22 High Deduchbie Heallh Plan and HSA Experience
23 Cost Proposal

24 Alaska Offeror s Preference

NONON N NN NN NN NN N NN NN NNy NS

100
150

50

50
100
150
200
150
100
150
100
100
250
150
150

150
100
100
50
2.000
500
5,000

~"mYlvbih

Sect .n 8 - All Services except Pharmacy Network and Benefit Management

03 Managemenl Plan for the Projecl

04 Essennal Admmislralive Services

05 Appeals Procedure

06 Vision Services

07 Usual. Customary and Reasonable (UCR)

08 Coordination of Benefits (COB)

09 Utilisation Review

10 Employee Assistance Program and MMH

11 Repodmg

12 Location of Work

13 Performance Standards

14 Health Flexible Spending Account (Health FSA)
15 Provider Discounts

16 Information Technology/Communication

17 Client Service/Experience

18 High Dedudtbie Health Plan and HSA Experience
19C osl Proposal

6
8
8
8
8
8
8
8
8
8
8
6
8
8
8
8
6
8 20 Alaska Offeror s Pieference

Section 9 - Pharmacy Network and Benefit Management only

9.03 Management Plan for the Protect

9 04 Essential Administrative Services
9 05 Pharmacy Benefit Management Services
9 06 Clinical Programs
9 07 Retail Network
9 08 Mail Order

9 09 Ccsi Pfoposal

9 10 Alaska Offeror s Preference

150
200
50
50
150
150
200
150
150
200
150
150
250
200
150
150
2.000
500

£.000

250
500
350
500
450
450
2 000
100

5,000



A laskaCare

Third Party Administrator
Cost Proposals (3 year total)

Original Cost Proposal @anuarys. 2006)  Th.s.umbershoutabenet
taking j, t0$34.887,171 a'eS
Aetna  $49,163,734/ $45,387,171*/

$3.5 million annual guarantee for pharmacy rebates

Premera ) $34’390’750 — TPL  Boenstinclude network acess ;ees E#

No minimum guarantee }or p%armacy rebates .
3>0,00U,j 1

* The state was unable to discern the difference between the two total prices offered by Aetna. Aetna

was required to submit a single cost proposal in its best and final offer.
This is a customary way to show fees for an incumbant.

It demonscartes the lack of expcrtiese among the
reviewers and procurment

BeSt and Final COSt Proposal (February 13.2006)

Premera = $34 077 274/\ Doesn't include network access fees of $6,880,513

No minimum guarantee for pharmacy rebates

No rcfrence to network savings share of $5,496,780
(est)

BeSt and Final COSt Proposal (February 28.20006)
Aetna -— $32,054,652

$750,000 annual guarantee for pharmacy rebates Nq refrence t0 netWork savings share
Aetna - $3,401,127 (est)
Premera - $30,951,035 Premera - $13,741,949 (est)

$3.0 million annual guarantee for pharmacy rebates

Page 1



Retiree and Active Health Plans
Cost Containment Measures

Utilize Network Savings TPA (FYO05) $35.2 M
Verify Dependent Eligibility (E st) $14 M
Qualified for Medicare Part D SUDSTAY e $7 M
Negotiated Pharmacy R D ate . ne e $4 M
UTITIZE G ENETIC D U G S ittt bttt ettt b ettt st neene s $4 M
Verified Eligibility for Full-time Students . $3 M

Awarded New TPA Contract to Premera Blue Cross (3 YrAve)...$3.6 M

Total Annual Savings = $70.8 M

Page 2



/

It's not likely Premera committed to keeping costs flat
from 2009-2013. How can they compare this
accurately. Need to know basis for 2010-2013.

A laskaC are

V o
!/

Third Party Administrator
Contract Fee Schedule
Last Final Best Offer Figures

Annual Premera Aetna

Contract Fees Proposal Proposal Difference
FYO7 $8.1 M $7.2 M $.9 M
FYO08 $10.9 M $12.0 M ($1.1 M)
FYO09 $11.6 M $12.8 M* ($1.2 M)

Savings $1.4 M*

Note: The RFP process reduced the overall costs for Third Party Administration by
$10.9 million when compared with existing contract fees.

*Third ){ear costs for FY09 wath Premera Blue Cross Wogld also appgl to contract
renewal periods. For example, 4 one-year rengwals at $1.2 Mwould result in
Additional savings of $4.8 Min the out'years of the contract compare to the Aetna
proposal. In othier words, the baseline tontract cost ending in FY09 would allow

additional accrual of savings for each one-yen:' renewal.

Premera offered an ann,ugl §8.0 M Pharmacy Rebate Guarantee
Aetna offered an annuai $750 000 Pharmacy Rebate Guarantee

Page 3
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*

Third Party Administrator
Contract Fee Schedule

Annual Premera Aetna

Contract Fees Proposal Existing Difference
Contract

FYO7 $8.1 M $13.9 M $5.8 M

FYO08 $10.9 M $13.9 M $3.0 M

FYO09 $11.6 M $13.9 M $2.1 M
Savings $10.9 M

*Current contractor figures are based on FY06 amount, which are held

constant for FY07, FYO08 and FYO09 forcomparison purposes.

Page 4
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BEFORE THE STATE OF ALASKA OFFICE OF ADMINISTRATIVE HEARINGS
ON REFERRAL BY THE COMMISSIONER OF THE DEPARTMENT OF
ADMINISTRATION

In the Matter of: )
Aetna Life Insurance and Aetna )
) OAH No. 06-0230-PRO

) RFP No. 2007-0200-5946

STATE OF ALASKA, DIVISION OF GENERAL SERVICES
RESPONSE BRIEF

This matter involves the procurement for claims administration and pharmacy
benefit management for the Division of Retirement and Benefits. The contract for these
services is one of the largest contracts of the State of Alaska. The service provider,
frequently referred to as the “third-party administrator,” is responsible for administering
the health insurance benefits for over 29,000 retirees and 5,500 active employees.

Because the contract with the current third party administrator, Aetna, was set to
expire on June 30, 2006, with no further extensions available, the Division of
Retirement and Benefits issued a request for proposals on November 30, 2005." At the
end of the RFP process, the Division of General Services (“Division”) determined that
Premera was the successful bidder. The Division awarded the contract to Premera on
March 13, 2006. The Division of Retirement and Benefits and Premera have begun the

transition process and Premera will begin to perform under the contract on July 1, 2006.

See RFP No. 2007-0200-5946, posted at:
http://notes4.state.ak.us/pn/pubnotic.nsfiad4f363a31408ea98925672a00607900/60f7691

928714¢ 18892570ca007faa6b?QpenDocument

State's Response Brief
TTMO Aetier OAF No. 06-0230-PRO Page Lof 1
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The Division acknowledges that a mistake was made in the RFP process: a
portion of Aetna’s proposal was misplaced and during the time it was misplaced Aetna
was declared to be non-responsive. The impact of this mistake, however, had a
principally positive effect on Aetna’s chances— Premera’s cost proposal was disclosed
to Aetna during the period of time that Aetna’s proposal had been mistakenly declared
non-responsive. Thus, through the mistake, Aetna was able to gain a competitive
advantage in bidding that never happens in a RFP process.

Once the Division recognized its mistake, it immediately sought to salvage the
process by getting the parties to agree to a procedure for the remainder of the process.
The parties agreed, and the procurement officer then followed that agreed-to process.
At the end of the day, however and despite the competitive advantage it had gained,
Aetna’s score was lower than Premera’s.

Aetna now challenges the award to Premera on three grounds. First, Aetna
challenges the process it agreed to. Second, Aetna challenges the cost factors set forth
in the RFP, and urges that a different set of cost factors be utilized. Finally, Aetna
contends that the Division unfairly coached Premera through the process.

Each challenge falls short. First, while a mistake in the process was made, it
primarily benefited Aetna, and it was cured through the agreement of the parties.
Second, the time for contesting the cost factors the Divis >nelected to use in the RFP
has long since pas*. Finally, as a factual and legal matter, the Division coached no party

in this process.

ﬁ%ﬁ%sﬁeet‘c‘ﬁa?n(%‘i\ﬁ”ﬁg. 06-0230-PRO Page 2 of 17



ATTORNEY GENERAL, STATE OF ALASKA

Accordingly, the Division respectfully requests that the contract award to
Premera be upheld and Aetna’s appeal be dismissed.
I BACKGROUND

A. The Request for Proposals

On November 30, 2005, the Division of Retirement and Benefits issued the RFP
for claim management and pharmacy benefit services. The RFP comprehensively set
forth the services sought, the procurement procedure and how the proposals were to be
evaluated. See RFP No. 2007-0200-5946.

The RFP also set forth the schedule for the process. Id at Sec. 1.02. Ifan
offeror had questions regarding the RFP, they were to be submitted by
December 18, 2005. Id. at Sec. 1.07.2 The deadline for proposals was initially
December 28, 2005 (Sec. 1.01), but was later extended to January 6, 2006. See
Amendment No. 6.

The RFP specifically advised offerors that if they had concerns about defects in
the RFP they were to be made ten days prior to the deadline for proposals:

Offerors should carefully review this solicitation for defects and

qguestionable or objectionable material. Comments concerning
defects and objectionable material must be made in writing and

The deadline for questions was extended to December 19, 2005, by Amendment
No. 1. See
http://notes4.state.ak.us/pn/pubnotic.nsf0/60f7691928714¢c 18892570ca007faabb/$FILE
/2007-0200-5946+Amendment+1.pdf.

Posted at:
http://notes4.state.ak.us/pn/pubnotic.nsf/0/60f7691928714c 18892570ca007faa6b/SFILE
/2007-0200-5946++Amendment+6.pdf.

State's Response Brief
ITMO Aetria; OAH No. 06-0230-PRQ Page 3 of 17
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received by the procurement officer at least ten days before the

proposal opening. This will allow issuance of any necessary

amendments. It will also help prevent the opening of a defective

solicitation and exposure of offeror’s proposals upon which award

could not be made. Protests based on any omission or error, or on

the content ofthe solicitation, will be disallowed ifthesefaults have

not been brought to the attention ofthe procurement officer, in

writing, at least ten days before the time setfor opening.
RFP, Sec. 1.06 (emphasis added). Prior to the deadline for proposals, several questions
were asked. The Division issued amendments with the answers. See Amendment Nos.
1-4. No offeror, however, objected to the content of the solicitation or to the manner in
which the RFP proposed to score the proposals.

The RFP advised offerors that both communications and discussions would be
permitted with offerors reasonably susceptible to award. RFP, Sec. 2.06 - 2.07. The
purpose of communications was limited to clarification of uncertainties and to eliminate
confusion regarding a proposal. RFP, Sec. 2.06. The purpose of discussions was to
ensure full understanding of the requirements of the RFP and the proposal. RFP, Sec.
2.07. The RFP permitted proposal modifications following discussions. Id.

With respect to the evaluation of the proposals, the RFP provided that the
“evaluation committee will be made up of the procurement officer and at least two
active State employees and one PERS/TRS employer.” RFP, Sec. 2.09. The RFP made

no guarantee, however, that the individuals on the evaluation committee would stay the

same throughout the process.

State's Responge Page 4 of 17
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The RFP requested that offerors submit proposals describing services for three
different scenarios- (1) all services; (2) all services except pharmacy network and
benefit management; and (3) pharmacy network and benefit management. RFP, Secs.
7-94

The RFP provided for 5000 total points to score scenario one. The points were

allocated as follows:

Technical proposal: 2500 points (50 percent)
Cost proposal: 2000 points (40 percent)
Alaska offeror’s preference: 500 points (10 percent)

See RFP, Secs. 7.01, 10. The technical proposal had twenty different criteria, each with
multiple questions to be scored. The evaluation committee was to subjectively score the
technical proposal. The cost proposal required the offeror to propose fees for five
categories of service over the three years of the contract. RFP, Sec. 7.23. Scoring of
this section was objective. The low bidder would get 2000 points, the other bidders
would be scored according to the formula set forth in the RFP. RFP, Secs. 10.21, 2.14.

B. Evaluation of the Proposals

The Division received four proposals by January 6, 2006: Premera, Aetna,
Coresource and Walgreens. The Division declared the proposals from Coresource and
Walgreens to be non-responsive since they did not possess a valid Alaska business

license. The proposal from Aetna was determined to be non-responsive because it was

Ultimately, the Division did not evaluate the proposals for the second scenario
and rejected all proposals for the third scenario. Accordingly, the scoring was based
only on the proposals for the first scenario— all services.

Slate’'s Responge Brief
TMO Aetria; OAH No. 06-0230-PRO Page 5 of 17
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thought to be incomplete. Thus, at he outset of the proposal evaluation process the
Division believed it had only one responsive offeror— Premera. See Exhibit B at1 3
(Affidavit of Walt Han ey).

For purposes of determining whether Premera’s proposal was reasonably
susceptible to award, the Division formed an evaluation committee and scored
Premera’s proposal. The evaluation committee was comprised of the following
individuals: Sheri Gray, Kerry Jarrell, Freda Miller, Pat S.iier and Mike Williams.5 See
Exhibit B at f 4 (Affidavit of Walt Han ey). On February 6, 2006, the evaluation

committee scored Premera’s proposal as follows:

Technical Proposal: 1,490
Cost Proposal: 2,000
Alaska Offeror’s Preference: 500
Total: 3,990

See Exhibit B at * 5 (Affidavit of Walt Haney).

Based on this score, the Division concluded that Premera’s proposal was
reasonably susceptible to award, and therefore the Division was permitted to engage in
communications and discussions w'ith Premera for the purpose of clarification and
understanding. RFP, Secs. 2.06 - 2.07. See Exhibit B at| 6-7 (Affidavit of Walt
Haney). The Division did engage in such communications and discussions. Id.

At the conclusion of those communications and discussions, Premera submitted
its best and final offer on February 17, 2006. The evaluation committee (not including

Pat Shier or Kerry Jarrell) scored Premera’s proposal as follow's’

Pat Shier did not completely score the proposal, so his scores were not included.

Slate’s Responge Bnef
1TMO Aetria; OAH No. 06-0230-PRO Page 6 of 17
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Technical Proposal: 2,119

Cost Proposal: 2,000
Alaska Offeror’s Preference: 500
Total: 4,619

See Exhibit B at 118 (Affidavit of Walt Harvey). Based on its evaluation of Premera’s
proposal, on February 18, 2006, the Division issued a notice of intent to award the
contract to Premera. See Exhibit B at f 9 (Affidavit of Walt Harvey).

Aetna then contacted the Division regarding the determination that its proposal
was non-responsive. On February 21, because the notice of intent to award had been
issued, the Division disclosed Premera’s bid amount of $34 million to Aetna. Later that
day, the Division found a set of binders that comprised the missing sections of Aetna’s
RFP. The Division immediately rescinded the notice of intent to award. See Exhibit B
at H 10-11 (Affidavit of Walt Harvey).

On February 22 and 23, Aetna, Premera and the Division held teleconferences to
decide how to proceed. See Exhibit B at  8-15 (Affidavit of Vern Jones). At this point,
it was clear th  Aetna had gained a tremendous competitive advantage in the process
because its cost proposal totaled $45 million, which was significantly higher than
Premera’s bid of $34 million. Aetna now had information to make its cost proposal
competitive with Premera’s.

The parties agreed to salvage the process through a modified evaluation process.
First, the parties agreed that Aetna’s proposal would be scored by the reconstituted
evaluation committee made up of “three members, two of whom were on the original

PEC that scored Premera’s proposal in the initial evaluation process.” See Exhibit A

State's Responge Brief Page 7of 17
ITMO Aetnia; OAH No. 06-0230-PRO
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(Modified Evaluation Process Agreement). The members of the reconstituted
committee were Freda Miller, Pat Shier and Judy Porter.

Next, the parties agreed that if Aetna’s proposal was determined to be reasonably
susceptible to award, that Aetna’s cost proposal would be disclosed to Premera. The
purpose of this was to attempt to level the playing field between Aetna and Premera,
given the disclosure of Premera’s cost proposal to Aetna. Id.

Next, the parties agreed that the Division would enter into discussions with both
parties to be followed by the submission of best and final offers. Finally, the parties
agreed that the proposals would be scored and a new notice of intent to award would be
issued. Aetna, Premera and the Division each signed this agreement. See Exhibit A
(Modified Evaluation Process Agreement).

Following the signing of the agreement, the Division proceeded to implement it.
First, the evaluation committee scored Aetna’s proposal to determine whether it was

reasonably susceptible to award. The evaluation committee scored Aetna’s proposal as

follows:
Technical Proposal: 2,030
Cost Proposal: 1,502
Alaska Offeror’s Preference: 500
Total: 4,032

See Exhibit B at U 12 (Affidavit of Walt Harvey). Based on this score, the Division
determined that Aetna’s proposal was reasonably susceptible to award.
Next, the Division disclosed Aetna’s cost proposal to Premera, which as noted

above was S45 million. The Division then entered into discussions with both Premera

State s Response Brief
ITMO Aetria ORH No. 06 0230-PRO Pae 8ot 7



and Aetna. Following this, Aetna and Premera each submitted best and final offers.
Notably, Aetna’s cost proposal decreased from $45 million to $32 million.

The evaluation committee then scored the changes to each proposal. The final

results were:

Premera:
Technical Proposal: 2,120
Cost Proposal: 2,000
Alaska Offeror’s Preference: 500
Total: 4,620

Aetna:
Technica’ Proposal: 2,048
Cost Proposal: 1,931
Alaska Offvror’s Preference: 500
Total: 4,479

See Exhibit B at $ 15 (Affidavit of Walt Harvey). While the scores were very close,
Premera’s was nonetheless the high score. The Division issued a new notice of intent to
award to Premera. See Exhibit B at 8 16 (Affidavit of Walt Harvey). Because the time
to implement the contract was now only a slim few months away, the Division entered
into a contract with Premera on March 13, 2006. See Exhibit B atf 17 (Affidavit of
Walt Harvey). Aetna filed a protest and the case was referred to this Office.
. ARGUMENT

Aetna challenges the award to Premera on three basic grounds. First, Aetna
challenges the process it agreed to. Second, Aetna challenges the cost factors used to
evaluate the proposals. Finally, Aetha contends that the Division unfairly coached
Premera through the process. Aetna is wrong on all counts.

SJate's Response Brief 00f 1
VTMO Astict OAF No. 06-0230-PRO Page
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A. The Modified Evaluation Process Did Not Disadvantage Aetna and
Was Legally Permissible

Acetna challenges the modified evaluation process it agreed to. The modified
evaluation process did not disadvantage Aetna and was legally permissible. There are

three reasons why this is so.

First, Aetna gained a competitive advantage that it never would have had
otherwise. It learner the bid of its only competitor. With this incredibly valuable
information Aetna was able to lower its cost proposal from $45 million to $32 million, a
29 percent decrease. It is highly doubtful that Aetna would have been able to underbid
Premera’s original bid without the disclosure of this information.6

Second, the reconstituted evaluation committee was legally permissible. A

leading treatise on procurement states that the composition of an evaluation committee

may be changed during an evaluation process:

A leading commentator confirms that this kind of disclosure to level the playing
field is an appropriate approach: "When there has been an improper disclosure of
pricing or technical information, the contracting officer must decide on a course of
action to minin..”e the harm. The general rule stated by the Comptroller General is that
the requirement for full and open competition overrides the prohibitions against
improper disclosure.” Ralph C. Nash, et al, Competitive Negotiation at 685 (2d ed.

1999).

Notably, however, the treatise states that a procurement officer would be justified
in disqualifying an offeror that made use of a competitor’s inadvertently disclosed
costing data in its best and final offer. Id. at 686. The treatise also suggests that in
inadvertent disclosure cases denying the parties the chance to make a best and final cost
proposal would be appropriate. Thus, the Division had viable options before it that
would have seriously reduced Aetna’s chances. Instead, the Division chose to let Aetna
proceed all the way through to the scoring of the best and final offer, even though it was
obvious that Aetna used Premera’s bid to make its best and final offer.

ale’s Response Brief
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Objectivity is generally sought by having the same evaluators
review each proposal or portion of a proposal. However, if it is
impractical to do so, proposals can be evaluated by different
personnel.... Agencies may change evaluators during the course
of a procurement, and changes have been permitted even when the
RFP stated the composition of the evaluation team.

Ralph C. Nash, et al, Competitive Negotiation at 533 (2d ed. 1999) (citations omitted).
The treatise quotes the following from a federal procurement case:
Generally, the composition of a technical evaluation board or
committee is within the discretion of the contracting agency, and
we will not question the composition of the board or committee
unless there is evidence of fraud, bad faith, conflict of interest, or
actual bias. ... Further, even the fact that the composition of the
evaluation committee or board changes during the course of a

procurement does not automatically indicate anything improper, so
long as the underlying evaluation is reasonable and consistent with

the evaluation criteria.
PADCO. Inc.,, Comp. Gen Dec. B-270445, 96-1 CPD”| 142; (citations omitted;
emphasis added). Thus, changes in an evaluation committee are permissible.

In this case, nothing in the RFP or in law prevented the Division from changing
the composition of the evaluation committee, with or without the consent of the
offerors. In this case, however, Aetna agreed to the change. See Exhibit A. Most
importantly, there is no evidence of fraud, bad faith, conflict of interest or actual bias in
this matter. The change in the composition of the evaluation committee was
necessitated by the circumstances. The missing portion of Aetna’s proposal had been
located, and the parties wanted to move forward expeditiously.

Acetna challenges the use of Pat Shier on the reconstituted evaluation committee.

A.etna contends that Mr. Shier was not qualified to be on the reconstituted committee

s Response Brief
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because his scoring of the first Premera proposal was not counted. In the modified
evaluation agreement Aetna agreed to two members from “the original PEC that scored
Premera’s proposal in the initial evaluation process.” Exhibit A. Mr. Shier was a
member of the original PEC. Therefore he was qualified to be on the reconstituted
evaluation committee.

Finally, the fact that the reconstituted evaluation committee did not completely
rescore the two proposals following the submission of the best and final offers was
permissible. A leading treatise on procurement law states:

There is no requirement that each final proposal be totally
rescored... It has been found proper for agency evaluators to
assess the changes that a BAFO has made to the original proposal
and report them to the source selection official... or to take the
BAFO changes into consideration when making the source
selection decision.
Ralph C. Nash, et al, Competitive Negotiation at 698 (2d ed. 1999) (citations omitted)."

In this case, the reconstituted evaluation committee was not legally required to
completely rescore the proposals. Moreover, nothing in the modified evaluation process
agreement requires complete rescoring. See Exhibit A.

In summary, the modified evaluation process did not disadvantage Aetna—to the

contrary it conferred a tremendous competitive advantage upon Aetna. Moreover, the

reconstituted evaluation committee was both legally permissible and agreed to by the

Moreover, the treatise goes on to say, “[tjhere is no requirement that the final
proposals be evaluated by the same evaluators that scored the original proposals.” Id.

at 699.

Slate’s Response Bnef
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parties. Finally, the scoring of only the changes in the best and Final offer was both

legally permissible and agreed to by the parties.

B. Aetna Waived Its Challenge to the RFP’s Cost Factors by Not
Objecting Prior to the Deadline for Proposals

Aetna contends that the cost proposal scoring factors should now be changed to
include “total costs” to the State. Aetna Appeal at 27, 33. Aetna supports its contention
with lengthy affidavits that contain a variety of numerical calculations that are not part
of the cost proposal. Aetna waived this argument by not raising it before the deadline
for proposals.

The RFP clearly requires offerors to raise concerns with the RFP prior to the
deadline for proposals: “Protests based ... on the content of the solicitation, will be
disallowed if these faults have not been brought to the attention of the procurement
officer, in writing, at least ten days before the time set for opening.” RFP, Sec. 1.06
(emphasis added). Aetna failed to raise its concerns with the cost proposal factors prior
to the deadline for proposals. Therefore, it has waived this argument.

A leading treatise on procurement law confirms this conclusion:

The opportunity to protest against RFP improprieties to the
Comptroller General will be lost if the protest is not raised before
the closing date for the receipt of proposals.

Ralph C. Nash, et al, Competitive Negotiation at 440 (2d cd. 1999).

In this case, the cost proposal, as designed, was straightforward and easy to
understand and for the parties to complete. It was designed to permit objective scoring.

No party objected prior to the deadline. Now Aetna seeks to change the cost proposal

State’s Response Brie Page 13 of 17
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aH submits new calculations that may have a subjective element. Respectfully, the
Division suggests that this Office may safely ignore such calculations. Aetna has

waived this argument by not timely objecting to the cost proposal.

C. Thbe Division Coached No One - Communications and Discussions
Were Permissible

Aetna contends that the Division’s communications and discussions with
Premera were improper and that the Division coached Premera. Aetna is wrong.
Alaska law permits communications and discussions with offerors reasonably

susceptible to award:

[DJiscussions may be conducted with responsible offerors who
submit proposals determined to be reasonably susceptible of being
selected for award for the purpose of clarification to assure full
understanding of, and responsiveness to, the solicitation
requirements. Offerors reasonably susceptible of being selected
for award shall be accorded fair ai j equal treatment with respect
to any opportunity for discussion and revision of proposals, and
revisions may be permitted after submissions and before the award
of the contract for the purpose of obtaining best and final offers.
AS 36.30.240; see also 2 AAC 12.285 -- .290. The Division recognized the
requirements of this law in the RFP. RFP, Secs. 2.06 - 2.07.

Aetna characterizes the communications and discussions between the Division
and Premera as improper. But the fact is that between opening of the proposals on
January 6 and the discovery of the misplaced Aetna binders on February 21, the
Division understood Premera to be the only offeror reasonably susceptible to award.

Therefore, there was clearly no intent to coach Premera or show Premera any

favoritism. All communications and discussions were designed to do precisely what the

Stale’s Response Brief
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statute, regulations and RFP allowed: clarify uncertainties, eliminate confusion and
ensure full understanding. The law permits revisions to proposals during this process.
When uncertainties are clarified, confusion eliminated and fuller understanding
achieved, it should come as no surprise that an offeror’s score will increase. That is
exactly what the law contemplates and that is exactly what happened here.8

Once the Division realized it had misplaced a portion of Aetna’s proposal, it
afforded Aetna the same opportunity for discussions as it did Premera. In the modified
evaluation process agreement, the parties agreed that “[djiscussions under AS 36.30.240
with Aetna and Premera will occur Friday, February 24.” See Exhibit A. Aetna had the
opportunity to request extra time for discussions. It did not. It is now too late for Aetna
to complain about not having enough time for discussions, when it had the perfect
opportunity to do so two months ago.

In summary, the Division’s communications and discussions with Premera were
appropriate and legal. There is no appearance of impropriety. Aetna was given an
equal and fair opportunity to have discussions, and agreed with the Division on the

to which it would have such discussions.

“The primary objective of discussions is to maximize the Government’s ability to
ibtain best value, based on the requirement and evaluation factors set forth in the
olicitation.” FAR 15.306(d)(2), quoted by, Ra.ph C. Nash, et al, Competitive
‘Jegotiation at 647 (2d ed. 1999).

le's Restonse Dinef Page o 1
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1. CONCLUSION

A leading commentator on procurement law confirms that agencies have “broad
discretion in the evaluation process.” Ralph C. Nash, et al, Competitive Negotiation at
536 (2d ed. 1999). However, evaluations must not be irrational or arbitrary. The
commentator concludes that “evaluations will not be overturned if they are based on
errors which are merely minor or nonprejudicial.” Id.

The Division does not dispute it made an error in this process by misplacing a
portion of Aetna’s proposal. This error, however, was corrected in a way that conferred
a competitive advantage upon Aetna. The Division and the parties agreed to salvage the
process in a legally sound and appropriate way. The Division followed the agreed-to
process, and at the end of the process Premera w'on and Aetna lost. There was nothing
irrational or arbitrary about the process, the scoring or the award.

'/
Il

State’s Response Brief
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Accordingly, the Division respectfully requests that this Office sustain the award

to Premera and dismiss Aetna’s appeal.
DATED this 28th day of April, 2006.

DAVID W. MARQUEZ
I ATTORNEY GENERAL

By:
Michael Barnhill

I
Assistant Attorney General
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Agreed upon process by Stats of Alaska (Stata), offeror Premera Blue Cross Blue Sl’ield
of Alaska (Premera), and offeror Aetna, per te'econferenc# calls held between the

parties' representative# on February 22 and 23,2006:

Modified Evaluation Process Steps:

1

3

Thursday, February 23,2006, Aetna proposal evaluation and scoring procese Is
underway, ar - la anticipated to be completed by the reconstituted Procurement
Evaluation Committee (PEC) which consist* of three members, two of whom were on
the original PEC that soored Premera propoeal in the Initial evaluation process. All
PEC members an Stats employees.

If, after Step 1, it (a determined by the State that Aetna’s proposal Is both responsive
and reasonably susceptible for award, the following will occur aa to disclosure of
Aetna’s original price and Premera’s price upon whioh the original notice of intent to
award was bared (now rescinded) so that the State may proceed to conducting

discussions with both offerori under A8 36.30.240:

a. Prior to release of Aetna's prioe, the Stats will ensure agreement with Aetna
officials as to the accuracy of Its offer (total figure) provided. Only tha exact three-year
pnoe total provided In Aetna's proposal will bs disclosed to Premera after confirmation
from Aetna: and

b. The 6tate will obtain confirmation from Premera ae to their exact three-year
price total upon which tha original nofice of Intent to award was bued, and provide that
figure to Aetna.

Discussions undr AS 36.30.240 with Aetna and Premera will ocour Friday, February
24. During discussions, a date and time will bo set for receipt of beet and final offers
from both offerors (tentatively set for Tuesday, February 28. noon Alaska Time).

After receipt of best end final offera from Aetna and Premera, both proposes will be
scored and a new notice of Intent to awanj will be issued. The State anticipate# the
notice of Intent to award wilt be issued on or before March 2, 2006.

The normal protest and appeal process will be available after the new Notice of

Intent to Award is i

od as set out in Step. 4.

0
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The undersigned parties agree, and to take no exception to the process as set forth in
Steps 1through 5 above:

Premera Blue Shield of Alaska

By:

Yorl Milo Date
Chief LegaJ Officer

Aetha

2 -3-7)

Mike Robinson Date
Western Regional Mead
National Account*



STATE OF ALASKA

O BX 1100 JNEAY AAKA 9811
AHOE 46330

BEFORE THE STATE OF ALASKA OFFICE OF ADMINISTRATIVE HEARINGS
ON REFERRAL BY THE COMMISSIONER OF THE DEPARTMENT OF
ADMINISTRATION

In the Matter of: )
Aetna Life Insurance and Aetna )

) OAH No. 06-0230-PRO

J RFP No. 2007-0200-5946

AFFIDAVIT OF WALT HARVEY

8 Walt Harvey, being first duly sworn upon oath, deposes as says:
9
1 I am a procurement officer within the Department of

10

Administration, Division of General Services. | have been a procurement officer for 22
n
D year?; | have the highest level of professional procurement certification issued by the
i National Institute of Governmental Procurement.
14 2. lassumed principal responsibility for RFP No. 2007-0200-5946,

1 claims administration and pharmacy benefit management, on January 31, 2006.

16

3. When | began work on the RFP, my understanding was that the

17

Department of Administration had received only one responsive proposal. The only

18

responsive offeror was Premera.

19

20 4. My first task was to direct the evaluation committee to determine

21 whether Premera’s proposal was reasonably susceptible to award. Prior to my taking
2 responsibility for this RFP, the following individuals had been selected to be on the
” committee: Sheri Gray, Kerry Jarrell, Freda Miller, Pat Shier and Mike Williams. All of

24
these individuals were State of Alaska employees, except Kerry Jarrell who was a

25

ATTORNEY GENERAL,

representative from the Bering Strait School District in Unalaklcet, Alaska.

26

AFFIDAVIT OF WALT IéIARVEY Page 1of4
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ATTORNEY GENERAL, STATE OF ALASKA
OMOND QORTHOUEE
PO BX 11030 JUNEAU AAKA 93811
FHONE 4663300

5. The evaluation committee scored Premera’s proposal. The average

of their scores was:

Technical Proposal: 1,490
Cost Proposal: 2,000
Alaska Offeror’s Preference: 500
Total: 3,990

I decided to not include Pat Shier’s score in the average since he did not completely
score the proposal.

6. Based on this score, | determined that Premera’s proposal was
reasonably susceptible to award.

7. Between February 6 and February 17,lengaged in
communications and discussions with Premera as permitted by the RFP and Alaska law.
At no time did lever intend to coach Premera. My intention was solely to clanfy
uncertainties, eliminate confusion and ensure full understanding, as well as to get the
best possible offer for the State of Alaska. My communications and discussions with
Premera were no different than any other communications and discussions ! have
conducted with offerors in my over 20 years of experience as a procurement officer.

8. On February 17, Premera submitted its best and final offer. The

evaluation committee scored the BAFO as follows:

Technical Proposal: 2,119
Cost Proposal: 2,000
Alaska Offeror’s Preference: 500
Total: 4,619
9. On February 18, 2006, I issued a notice of intent to award the

contract to Premera.

AFFIDAVIT OF WALT HARVEY Page 2 0f 4
ITMO Aetna, OAH No. 06 0230-PRO
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10. On February 21, representatives from Aetna contacted me to
inquire why their proposal had been declared non-respons’ve Aetna’s lobbyist,
Reed Stoops, also asked what Premera’s cost proposal was. Because the notice of intent
to award had been issued, that information was now public, and so | disclosed that

Premera’s bid w'S approximately $34 million.

11. On the afternoon of February 21, we discovered that a portion of
Aetna’s proposal had been misplaced. |rescinded the notice of intent to award the

contract to Premera.

12. On Februaiy 23,1was directed to implement the modified
evaluation process agreement that the parties agreed to. | proceeded to do so. | first
directed the evaluation committee to complete the scoring of Aetna’s proposal to

determine if it was reasonably susceptible to award. The evaluation committee scored

Aetna’s proposal as follows:

Technical Proposal: 2,030
Cost Proposal: 1,502
Alaska Offeror’s Preference: 500
Total: 4,032
13. Based on this score, | determined that Aetna’s proposal was

reasonably susceptible to award.
14, Following the submission of the best and final offers, 1directed the
evaluation committee to score the changes to the proposals. In my experience, we never

re-score an entire proposal following the subm”sion of best and final Jtfers unless the

AFFIDAVIT OF WALT HARVEY Page 3 of4
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entire proposal has changed. My understanding was that the parties had not requested

tl at the proposals be entirely re-scored.

15. The final results of the evaluation committee were:

Premera:
Technical Proposal: 2,120
Cost Proposal: 2,000
Alaska Offeror’s Preference: 500
Total: 4,620
Aetna:
Technical Proposal: 2,048
C'ist Proposal: 1,931
Alaska Offeror’s Preference: 500
Total: 4,479

16. 1then issued the notice of intent to award the contract to Premera.

17. On March 13, 2006, the State entered into the contract with

Premera for third party "Jministrator services.

Further your affiant sayeth naught.

DATED.

Walt Harvey

Procurement Officer

SUBSCRIBED AND SWORN TO before me thiFcg_£ _day of

\pril 2006.

STATE OF ALASKA
OFFICIAL SEAL
Rebecca C Allison |
NOTARY PUBLIC

My Commission Expires.

FFIDAVIT OF WALT HARVEY
‘MO Aetna; OAH No. 06-0230-PRO

Notary Public In and For Alaska

. <Ol
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DEPARTMENT OF ADMINISTRATION PO BOX 110210
JUNEAU. ALASKA 996110210
PHONE (907) 465-2250
DIVISION OF GENERAL SERVICES FAX 1907)465-2189
April 28, 2006

Chris Kennedy

Administrative Law Judge
Department of Administration
Officer of Administrative Hearings
550 S. 7th Ave., Suite 1780
Anchorage AK 99501

Re: Protest Report - Aetna Protest
RFP 2007-0200-5946

Dear Hearing Officer Kennedy:

This is the state’s protest report for RFP 2007-0200-5946, submitted in accordance
with AS 36.30.605. It is being submitted to you, under the delegation issued by
C'ommissionr* Nordstrand, Aetna’s appeal of the procurement officer’s protest decision
was received by the state on March 28, 2006. the date of submission of this protest
report was agreed to by the parties and your office per our order of April 4, 2006.

Aetna raises two principal points on appeal: (1) that the state violated
AS 36.30.250(a) and 2 A\C 12.260(a) by using different evaluation teams to score the
proposals; and (2) that the state violated AS 36.30.240 and 2 AAC 12.290, and created an
appearance of impropriety that affected the outcome of the procurement by engaging in
prolonged and complex negotiations with Premera.l

Aetna raises a new issue under this appeal that Premera's cost is actually $2.48
million higher than Aetna’s cost based on a new analysis generally contained in the
affidavit of Matt McGuinnes attached to the appeal. That argument and the analysis were
not included in Aetna’s protest and should not be considered at the appeal stage.
However, for the record, the state address this matter.

Aetna raised a third issue in its protest— that the state failed to separately score
Aetna’s proposal to provide pharmaceutical claim services only. But Aetna has not
appealed that issue. Aetna Appeal, p.7 n.5.

printed on recyclLj paper
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OAH No. 06-0230-PRO

The state believes Aetna’s entire appeal should be denied for the reasons discussed

below.

l. Background

Discussion: At this juncture, it is undisputed by the parties that Aetna submitted a
responsive proposal and that one set of Aetna’s proposal binders was unknowingly
misplaced duming the proposal evaluation process The procurement officer’s protest
decision (page 3) adequately addresses why the state could not simply contact Aetna to
inquire about missing sections of the proposal. Additionally, the separate matter of
Aetna’s missing set of binders is not a point included in the protest or this appeal.

* On page two of the appeal Aetna states that the “initial award to Premera
v as predicated on the erroneous conclusion that Premera was the sole
responsive bidder.” (Emphasis added.)

Response: There was never an “initial award” to Premera. The state issued a
“Notice of Intent” to award a contract (ref. AS 36.30.365) to Premera on February 18,
2006, but no initial award was made. Further, before Aetna signed the agreement
(Exhibit A, state’s protest decision) that allowed the “agreed-to” evaluation process
proceed, it knew that Premera’s proposal had met all the RFP criteria, it was scored and
the state moved to discussions followed by a best and final offer (Jones Affidavit at U 12).
Aetna was fully aware that the state had considered Premera to be the sole responsive

bidder at that time.

* Aetna continues to mischaracterize the state’s evaluation of Premera’s
proposal. On page two of the appeal Aetna states, “Shortly thereafter, tl ?
Division began extensive private communications with Premera aimed at

improving its offer.”

Response: The state’s communications with Premera were authorized by law and
properly conducted under AS 36.30.240 and 2 AAC 12.290. That same process was used
by the state to discuss various aspects of Aetna':, proposal. Aetna states on page two of
the appeal that Premera answ ered the state’s 21 pages of questions in a “49-page reply on
February 13, 2006. Attachment 4(b) at 7-56” However, please note that these pages
include both Premera’s restatement of the questions and its response.
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« On page three of the appeal, Aetna attempts to attach legal significance to the fact
that Premera had no competition when its proposal was initially evaluated by the

state.

Response: Premera was not made aware that it was the sole offeror until after the
first Notice of Intent was issued on February 18, 2006. At no time prior to that date
during evaluation, scoring, discussion or the best and final phase did the state inform
Premera that it had submitted the or !y responsive proposal. 36.30.230 prohibits the
state from disclosing the contents of proposals to competing offerors or releasing the
register of proposals until after the Notice of Intent is issued.

» Reference is made on page three of the appeal that Premera’s score for the non-
cost factors increased by 629 points, to a total of 2119 points, after the state scored
its best and final offer on February 16 - 17, 2006.

Response: Premera received 629 additional points for the non-cost technical
factors when its best and final offer was scored. When the first Notice of Intent was
issued on February 18th, Premera had a totalscore of 4,619 points:

Awarded Points Available Points
1,490 Awarded Feb. 6th(original proposal) 2,500 - Technical Proposal

629 Awarded Feb. 1?"1(1lbest & final)

2,000 2,000 - Cost
500 500 - Alaska Offeror’s Preference

4,619 total score Premera

Aetna’s point total was 4,032 after its proposal was scored by the reconstituted
committee on February 23, 2006, but before the submittal of its best and final offer:

Awarded Points Available Points
2,030 2,500 - Technical Proposal
1,502 2,000-Cost
5C0O 500 - Alaska Offeror’s Preference

4,032 total score Aetna

A total of 587 points separated Aetna and Premera at this juncture, before the
submittal of best and final offers on February 28, 2006. It was mathematically
impossible for Aetna to overcome Picmera’s lead in the scoring process during the best
and final round based solely on non-cost factor improvements to its technical proposal.
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Even if Aetna’s technical proposal achieved a perfect score in the best and final round
and increased from 2,030 points to 2,500, which was unlikely and in fact Aetna gained
only 21.5 additional points during that process, Aetna would still be 117 points behind

Premera.

Therefore, the only way Aetna could prevail would be to dramatically reduce the
cost of its proposal (RFP Section 7.23). Here, as a result of this protracted procurement,
and before submitting its best and final offer Aetna knew that Premera had submitted an
original cost proposal of S34,077,274. This was a significant competition benefit to

Aetna.

After discussions authorized under AS 36.30.240 with both parties on February
24, 2006, and with Aetna having the benefit of knowing Premera’s original cost proposal,
Aetna reduced its cost proposal by at least $13 million, from $45,387,171 in its original
proposal to $32,054,652 in its best and final offer. As such, Aetna garnered an additional
429 points for cost. However, even with the substantial increase in cost points Aetna was
unable to exceed Premera’s total score.

e On pages four and five of the appeal Aetna continues to advance the incorrect
notion that a “reasonably susceptible for award” determination regarding its
proposal could have been made without the comparison of scores. On page four,
footnote two in the appeal incorrectly states that scoring does not occur in order
for the state to determine which proposals are reasonably susceptible for award,
but rather “a look at the intrinsic strengths and weaknesses of a proposal, so as to
see whether, if improved, it might plausibly become the best and final offer.”

Response: The agreement (Exhibit A, state’s protest decision) provides under
Item 1 that Aetna’s proposal would first be evaluated and scored. Then, the next step in
the process, Item 2, references the *“reasonably susceptible for award” determination.
Since the evaluation of this RFP was based on a numerical rating system, the only way to
make a “reasonably susceptible for award” determination was to compare scores. The
state previously dealt with this subject on page 6 of the protest response, but provides this
additional explanation and analysis of the issue. 2 AAC 12.290(a) states:

Offerors of proposals reasonably susceptible for award as determined in the
evaluation conducted under 2 AAC 12.260 may be offered the opportunity to discuss their
proposals with the procurement officer or evaluation committee at the discretion of the
procurement officer. (Emphasis added.)
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Therefore, whether a proposal is “reasonably susceptible for award” is determined
by the evaluation method conducted under 2 AAC 12.260 for the procurement in

guestion. 2 AAC 12.260(b) states:

The evaluation must be based only on the evaluation factors set out in the
request for proposals. The relative importance or weighting value of each
evaluation factor shall be set out in the request for proposals. Numerical ratine
systems may be used, but are not required. If a numerical rating system is not
used, the procurement officer, or each member of the evaluation committee, as
applicable, shall explain his or her ranking determination in writing. (Emphasis

added.)

Since the relative importance or weighting value of each evaluation factor set out
in RFP 2007-0200-5946 was based on a numerical rating system, the only way to
determine whether Aetna’s proposal was reasonably susceptible for award was to
compare its score to Premera’s existing score. It was not legally possible to simply “look
at the intrinsic strengths and weaknesses of a proposal” in order to make the reasonably
susceptible for award determination, as alleged by Aetna.

* Aetna states on pages four and five of the appeal that the state first breached the
agreement when it appointed only one common evaluator to the reconstituted
committee, but then Aetna alleges a second breach occurred because an identical
review committee (the reconstituted committee) did not score both proposals.
One, the state disagrees it breached the agreement. Two, if the intent of the
agreement was to have the reconstituted committee score each proposal “from top
to bottom,” it wouldn’t have mattered who was on the committee.

On pages five and six of the appeal, Aetna discusses its understanding of the final
evaluation process that was agreed to by the state, Premera and Aetna.

Response: The state acknowledges this procurement w'as atypical. However, after
locating Aetna’s missing binder prior to award of the contract, the state immediately
sought to develop an “agreed-to” process in cooperation with the interested parties that
was in the state’s best interest and as fair to both parties as possible under the
circumstances (Jones Affidavit at f 11). The parties, including Aetna, agreed to the
process and agreed to waive a protest of the process.
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. Aetna’s Protest Introduction

* On page seven of the appeal, Aetna claims thattheevaluation process forthis
procurement failed to comply with 2 AAC 12.260(a), which refers to an
“evaluation committee” not committees. This is a new argument not raised in

Aetna’s protest.

Response: In its protest, Aetna alleged the state “violated basic principles of
competitive bidding by assigning different evaluators to award discretionary points to
two different bidders,” not that the state failed to comply with 2 AAC 12.260(a). Aetna
was fullyaware that the third member of the reconstituted PEC was entirely new to the
process. One of Aetna’s representatives even recalls her name (Judy Porter) from
meetings with the state that culminated in the “agreed-to” evaluation process (Reed
Stoops Affidavit at  6). Not only did Aetna fail to raise this issue in its protest, it agreed
in writing to a “differently constituted” PEC. The state provided two of the original five
PEC members that evaluated Premera’s offer and Aetna signed an agreement that
allowed different evaluation teams to evaluate the proposals submitted by Aetna and
Premera. As such, Aetna is barred from raising this new issue.

I11.  Aetna’s Request for a Stay of Award

» Aetna maintains the state never ruled on itsrequest for a stayof award, pursuant to
AS 36.30.575, before simply going ahead and signing the contract, without notice
of any kind to Aetna.

Response: Here, Aetna misinterprets AS 36.30.575. There are no notice
requirements in this statute Further, the statute does not require a written determination
by the procurement officer if a stay is not granted. AS 36.30.575 reads:

Ifaprotest isfiled the award may be made unless the procurement officer
ofthe contracting agency determines in writing that a

(1) reasonable probability exists that the protest will be sustained; or
(2) stay o fthe award is not contrary' to the best interests o fthe state.

In this case, the procurement officer ruled on Aetna’s stay request before the
contract with Premera was signed. Aetna’s protest was received by the state on
March 10, 2006. The state was already aware of a portion of Aetna’s objections as put
forth in a letter from u-tna to the state on March 6, 2006 (Exhibit 1). After the receipt of
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Aetna’s protest, and before the contract was awarded to Premera, the state’s procurement
officer spent two and a half full days researching the merits before deciding that a stay
would be contrary to the best interests of the state and a reasonable probability did not
exist that the protest would be sustained. These actions by the procurement officer
occurred before Premera received the award on March 13, 2006.

V. The Procurement Officer’s Response to Aetna’s Protest; ldentification of
Erroneous Factual Findings and Resultantly Erroneous Legal Conclusions

Discussion: The procurement officer’s protest decision stands alone and does not
comport with Aetna’s view on the principal findings and conclusions on page eight of the
appeal. Aetna mischaracterizes the procurement officer’s conclusion regarding
communications. The PO’s conclusion were as follows:

I believe Premera and Aetna were afforded fair and equal treatment with
respect to any opportunity for discussion and revision ofproposals™ as required
by AS 36.30.240. However, that does not mean the state must discuss the exact
items, or the same number of items with each offeror. Such an interpretation is
unreasonable considering the variety of RFPs issued by the state and thefact that
cerors respond to RFPs in different manners proposing a variety ofsolutions.

Further, as noted on the first page of Aetna’ protest, it is reasonable to
conclude that a PEC would have fewer items to clarify and discuss with Aetna,
who is the current contractor and has been the provider ofthe services covered by

the RFPfor the last 24 years.

Communications with Aetna and Premera under AS 36.30.240 could not be the
“same.” The matters needing clarification were based upon the individual offers.
However, Premera and Aetna were afforded “fair and equal treatment with respect to any
opportunity for discussion and revision of proposals.” Discussions under AS 36.30.240
are held for “the purpose of clarification to assure full understanding of, and
responsiveness to, the solicitation requirements...” Fair treatment does not mean the state
has to spend an equal amount of time with each offeror, discuss the same areas or number
of questions, or submit, the same number of pages to each offeror. Discussions are
customized to address each offeror’s proposal.
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Cibinic/Nash, Formation of Government Contracts (3rd edition; 1998) pg. 900
states:

“Discussions are tailored to each offeror’s proposal, and shall be

conducted by the contracting officer with each offeror within the

competitive range."
Page 901 of Formation of Government Contracts states:

“Thus, it is proper to conduct detailed discussions with offerors
whose proposal contain technical deficiencies while affording those with
technically acceptable proposals only an opportunity to submit a final
proposal.”

That is what occurred here. The state simply had more items to discuss with
Premera than with Aetna (who has provided these services to the state for the past 24
years). Such action by the state does not violate AS 36.30.240. It is neither improper,
nor constitutes a basis for an "appearance of impropriety” finding.

V. The Nature of the Contract Being Aw arded

Discussion: Under this section of the appeal Aetna provides a brief background of
the contract. Aetna states on page ten that when the best and final proposals were opened
(February 28, 2006), “the cost of the hvo responsive proposals appeared virtually
identical” and that Premera was awarded 2,000 points for cost while Aetna received

1,930 cost points.

Response: The state disagrees that costs were virtually identical. Premera’s best
and final cost proposal submitted under RFP Section 7.23, which was used to calculate
the points allocated for cost, was over SI million lower than Aetna’s cost proposal. In
addition, Premera’s third-year costs of Sl 1,769,483 would apply to the contract renewal
periods and Aetna’s third-year costs ot S12,839,123 exceed Premera’s costs by over S 1
million. Therefore, the four one-year renewals of a contract with Premera’s, at Si million
savings each year, would result in total savings of 54 million when compared to a new
contract with Aetna. Further, a comparison of Aetna’s annual pharmacy rebate guarantee
of $750,000 vs. Premera’s annually guarantee of S3 million in pharmacy rebates reveals
even more savings to the State of Alaska during the firm term of thr contract and each
renewal period. RFP Section 3.08 states, “administrative fees will be offset monthly by a
percentage of the guaranteed yearly drug rebate...” In sum, the points allocated to cost
under this RFP were based on each offeror’s administrative fees submitted under Section
7.23, as calculated according to the objective formula described in RFP Section 2.14.
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e Aetna raises a new argument in the appeal (page 10 at A 1), that Premera’s cost is
higher than Aetna’s cost because some of Premera’s large costs should have been
included as part of its administrative fees. In this paragraph of the appeal, Aetna is
discussing the best and final cost proposals submitted February 28, 2006.

Response: The “large costs” that Premera should have included in the
administrative fees, as alleged by Aetna, is based on the 30% figure, above Premera’s
medical network guarantee of Si00 per employee/per month, which could be retained by
Premera (McGuinness’ Affidavit, page 5att 1).

The RFP did not require such amounts, potentially retained by the contractor, to be
included in the administrative tees, nor did the cost schedule under RFP Section 7.23,
upon which tne cost points were calculated, reference such amounts.

Further evidence these amounts were not included in the administrative fees is the
fact that Aetna’s retained amounts (McGuinness’ affidavit at 29) arc made up of two
components; a “bonus” of up to 5% of medical fees that Aetna can earn for exceeding its
network savings guarantee and fees related to Aetna’s National Advantage Program
(NAP). Neither of these two components are included in Aetna’s administrative fees
under RFP Section 7.23. Indeed, Aetna’s “bonus” of up to 5% of medical fees that Aetna
might earn for exceeding its network savings guarantee is included in a confidential
section of its proposal, not in the administrative fees. Likewise, Aetra did not include the
NAP fees under its “administrative fees,” but instead they are located in the “Financial
Assumptions” section of Aetna’s proposal. That section states, “The fees for the National
Advantage Progi .n and Facility Charge Review are based on a percentage of savings
achieved by the program(s) and are not included in the per employee/per month fees.”

(Emphasis added.)

The state objects to the analysis by McGuinness. The analysis was not included in
the protest, it is based on uncertain criteria clearly not included in the evaluation of cost
for this RFP, and it is based on speculative assumptions and subjective judgments. Also,
the S13.74 million figure used for Premera (McGuinness Affidavit, page five at | 1) is
significantly different than the SI 1.95 million calculated by Aetna in its protest for this
same item. That is, the “3 year network savings retained by Premera @ 30%”
(Attachment 1to Supplemental Affidavit of Mike Wiggins). The Supplemental Affidavit
of Mike Wiggins is attached to the appeal as well.
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The inclusion of these items in the cost evaluation would be improper and contrary’
to the evaluation criteria contained in this RFP, and violates AS 36.30.210(c) which
states, in part, "The request must provide a description of the factors that will be
considered by the procurement officer when evaluating the proposals received, including
the relative importance of price and other evaluation factors,” and 2 AAC 12.260(b)
which states, in part, “The evaluation must be based only on the evaluation factors set out

in the request for proposals.”

Aetna has offered no evidence that these items were required to be included in the
administration fees, or considered as part of the cost evaluation, and the RFP language
belies such arguments. Further, Aetna itself didn’t include its “retained discounts” in the

administrative fees.

* On page six of the affidavit, Mr. McGuinness mentions that the "State of Alaska
should have taken these factors into consideration when judging the proposals.”

Response: RFP Section 1.06 provided the opportunity for Aetna to review the
solicitation for “defects and questionable or objectionable material” and submit such
comments in writing to the procurement officer at least ten days before the proposal
opening. See AS 36.30.565(a). Neither Mr. McGuinness, an Underwriting Manager
employed by Aetna, nor any other Aetna representative objected to the evaluation
criteria, or suggested the aforementioned changes to the cost evaluation criteria at that
time, or during meetings with the state to negotiate an agreement that would allow the
evaluation process to proceed forward. This protest appeal point is clearly untimely.

VI. The Department Violated AS 36.30.250(a) and 2 AAC 12.260(a) by Using
Different Evaluation Teams to Score the Two Applicants, Making it Impossible to
Determine Which Proposal was “Most Advantageous to the State.” The Division
Erred in Finding that: (a)’ Aetna Had Agreed to this Process; and (b) any Error did
not Affect the Outcome of the Procurement.

* On page ten of the appeal, Aetna states, “In the absence of any agreement, the use
of different evaluation teams to score different proposals is unlawful, and in this
case affected the outcome of the procurement.”

Response: The agreement signed by Aetna, under item 1, stipulates that Aetna’s
proposal would be scored by “the reconstituted Procurement Evaluation Committee
(PEC).” Aetna knew that the reconstituted PEC was different than the original PEC that
scored Premera’s proposal. Under item 2, the agreement stated that if, after scoring,
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Aetna’s proposal was responsive and determined to be “reasonably susceptible for
award” the expedited evaluation process would move forward. Aetna cannot argue that it
did not agree to the use of different evaluation teams to score different proposals because
that is the only way the "reasonably susceptible for award” determination could be made
by the state under 2 AAC 12.290(a) and 2 AAC 12.260(b). .And, at no time dunng
discussions with Aetna did the state agree to use a single PEC to completely evaluate
both proposals, nor did Aetna request such action during the discussions (Jones Affidavit

at H 14).

* On pages 11 and 12, Aetna discusses how points were awarded for non-cost
factors, a chart is included that represents the evaluators’ final scores for Aetna
and Premera, and finally Aetna reaches a conclusion that Pat Shier’s point spread
when compared to the highest score posted by Freda Miller plainly affected the
outcome.

Response: Here, and later in the appeal, Aetna seems to suggest, “If only Pat
Shier’s scores had been included for Premera - things would be different.” However, in
the state’s view, the evidence indicates Premera’s lead over Aetna would have increased
further. Mr. Shier had fully read and scored a substantial portion of the technical
categories in Premera’s proposal. The RFP allowed PEC members to subjectively score
sections 7.03 - 7.22, expressed as 10.01 - 10.20 in the PEC score sheets (RFP
Attachment 1, Proposal Evaluation Form). Mr. Shier only scored 10.01 through 10.15, cr
75 percent of Premera’s response. However, as indicated below, if his scores are
included in the average, Premera’s total score for those sections would have increased.
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Premera’s First Evaluation Scores

Technical Gray Jarrell Miller Williams  Shier
Proposal

10.01 40 55 25 75 50
10.02 81 67.5 83.5 80 80
10.03 50 25 25 45 40
10.04 26.5 14 4 20 40
10.05 40 55 40 60 80
10.06 62 85 51 125 110
10.07 166.5 91 127 190 140
10.08 127.5 85 87 120 140
10.09 80 32.5 11 90 60
10.10 67 60 50 100 90
10.11 75 42.5 63.5 75 60
10.12 84 45 54 85 60
10.13 191 155 171 200 200
10.14 135 90 72 125 110
10.15 104 50 62.5 65 110
Total 1,329.5 9525 926.5 1455 1370

Premera’s average score for 10.01 - 10.15 without Pat Shier:
1.329.5
952.5
926.5
1.455
4.663.5 /4 PEC members = 1,166 points

Premera’s average score for 10.01 - 10.15 with Pat Shier:
1.329.5
952.5
926.5
1.455
1.370
6.033.5 /5 PEC members = 1,207 points

Indeed, at this stage Mr. Shier’s scores were second highest among the original
five-member PEC. The inclusion of his scores results in a 41 point increase for Premera
for items 10.01 - 10.15.
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Further, the difference of 855 points between the low score for Aetna (Shier -
1585) and the high score (Miller - 2,440), resulting in a 54% increase from the low score
to the h<gh score is not that unusual. When proposals are evaluated and scored by a
number of state evaluators, it is not uncommon for them to arrive at widely different

scores.

Nash/Cibinic/J./O’Brien, KR (1999) Competitive Negotiation: The Source
Selection Process, 2n_ed., @534:

“Frequently, the same factors are evaluated by a number of evaluators who
arrive at a different assessment of the merits of the proposal and different scores.
The Comptroller General has stated, ‘Since evaluating proposals involves
subjective as well as objective judgments, it is not unusual for individual
evaluators to reach disparate conclusions,” Mounts Eng'g, 65 Comp. Gen. 476
(B-218489.4) 86-1 C'PD H 358 In EBA Ernest Bland Assocs., Comp. Gen.Dec.
BBB-270496, 96-1 CPDU 148, he Comptroller General found nothing unusual or
improper in the fact that two individual agency evaluators g ve widely divergent
scores to the same proposal.”

Exhibit 2 summarizes the scores of individuals who evaluated and subjectively
scored proposals submitted in response to RFP 2005-9900-4755 Statewiue Travel
Agency Services, issued August 13, 2004. The evaluators are identified by initial only;
KG, DJ, ML, JP, and JS. The percentage increase from the low score to the high
technical score subje tively awarded for each proposal ranged from 44.78% to 69.46%.
Even when comparing the second lowest score to the high technical score, percentage
increases range from 16.42% to 53.14%.

Exhibit 3 represents the evaluation of a more recent state procurement, RFP 2006-
0600-5772 Lease of Approximately 30,846 Square Feet of Office Space in Anchorage,
issued January 31, 2006. The percentage difference between the high and low technical
scores subjectively awarded by the evaluators was between 44% and 92%.

It is not unusual for individual evaluators to reach disparate conclusions. Such
was the case in this procurement. In essence, Aetna seems to argue that it received one
low score (Shier) and two high scores (Miller and Porter). However, it must be noted
that since Aetna agreed to the use of a “different constituted” PEC, this combination of
one low and two high scores could have occurred as a natural result of introducing a new
PEC member (Judy Porter). Further, Aetna has not proven that there was any bias in
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favor of Premera on the basis of the make-up of the reconstituted PEC. In fact, Aetna has
asserted no credible evidence to support even a presumption of bias by the PEC or any

individual member.

e On page 12 of the appeal, Aetna alleges it did not agree to the evaluation process
conducted by the state and proceeds through page 15 to discuss how the state
breached the evaluation process outlined in the agreement.

Response: The state did not breach the process outlined in the agreement. This
protest report has previously addressed the issues that formed the backdrop of the
agreement. It was not possible to reconvene the original PEC and there was insufficient

time to start over (Jones Affidavitatl 7, 8 & 9).

* Aetna asserts on page 13 it “is not true" that Pat Shier was a member of the
evaluation team that “scored Premera’s proposal,” but then under footnote ten
refers to Mr. Shier’s score sheets that are found at Attachment 5(c) to its protest.
Response: The state admits that Mr. Shier did not completely score Premera’s

proposal, however he was a member of the “original PEC that scored Premera’s proposal
in the initial evaluation process” as stated under item 1in the agreement signed by Aetna.

Other than Ms. Miller, Mr. Shier was the only remaining member from the
original PEC that was available to perform an expedited review of Aetna’s proposal. In
addition, Mr. Shier was a scoring member of the PEC for this very contract the last time
it was solicited by the state (REP 2001-0200-2140, dated September 29, 2000).

The state logically chose Mr. Shier to be a member of the reconstituted PEC
instead of introducing a second new PEC member that had not read nor knew anything
about the RFP and scoring criteria.

 On pages 13 and 14, Aetna says that it “insisted that a majority of the reconstituted
team be comprised of employees who had scored Premera’s proposal” (Robinson
Aff., U7, Fifth Wiggins Aff., ] 7, Stoops Aff., H6) and that “Premera’s first and
second scores were not affected in the slightest by Shier..."

Response: A close reading of those sections of the affidavits confirms that the
Aetna representatives did not insist on anything related to the makeup of the PEC.
Further, as previously mentioned, the evidence reveals Premera’s lead would have
increased further had Mr. Shier’s scores been included.
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* On pages 14 and 15, Aetna alleges the state breached its promise that “both [final]
proposals will be scored" by the “reconstituted evaluation committee” and the
proposals were not scored “from top to bottom, by the same people.”

Response: At no time did the state agree to completely evaluate and score both
proposals “from top to bottom” with a single PEC, nor did either Aetha or Premera
request such action (Jones Affidavit at J 14). With respect to the scoring of best and final

offers, the agreement stated:

After receipt of best and final offers from Aetna and Premera, both
proposals would again be scored; a new notice ofintent would then be issued to

the winning offeror.

Scoring did occur at this stage and a new Notice of Intent was issued to Premera
based upon best and final offer scoring (state’s protest decision, pages eight and nine).
Costs for each best and final offer were scored. Premera received 2,000 points for cost
and Aetna received 1,931, as dictated by the scoring formula contained in RFP Section
2.14.

Premera’s total proposal score of 4,619 points, which existed before best and final
offers were submitted on February 28, 2006, was determined by the original PEC in
accordance with 2 AAC 12.260. Premera’s existing score was used to determine whether
Aetna was “reasonably susceptible for award” per 2 AAC 12 290(a) and would be offered
the opportunity to discuss their proposal with the state. Thus, the importance of
Premera’s total score previously determined by the original PEC is revealed, it was used
as a benchmark to determine whether Aetna was allowed to participate further in the
evaluation process. Aetna’s fate hinged on how its score, developed by the reconstituted
PEC, compared to Premera’s existing score developed by the original PEC. If Aetna was
not “reasonably susceptible for award” the state could have ended the process at that
point and proceeded to make the award to Premera, based on the total score developed by
the original PEC.

Despite the importance of Premera’s score that existed immediately before best
and final offers were submitted, Aetna alleges the agreement required the state to throw it
out and start over. But, the agreement does not require that. The agreement states that
“After receipt of best and final offers from Aetna and Premera, both proposals would
again be scored...” And, both proposals were scored. The state followed the process it
follows in every other RFP procurement, that is, after the receipt of best and final offers,
only the changes addressed in the proposal are scored (if iequired), not the entire
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proposal. The practice of having a PEC thoroughly evaluate all aspects of a best and
final offer is not required by statute, regulations or administrative policy, nor has it ever
been the state’s practice (Jones Affidavit at U 14). There is no requirement, nor has it
ever been the state’s practice to score an entire proposal after receipt of a best and final
offer (BATO) unless the entire proposal has been changed.

The state treated Aetna’s and Premera’s BAFO in the same manner, only looking
at changes each BAFO made to the original proposals. Proposed costs for each BAFO
changed and were therefore objectively scored according to the RFP cost evaluation
criteria. The sections of Aetna’s best and final offer that altered its technical proposal
were scored, resulting in a 21.5 point total increase. It was not necessary to score the
best and final changes to Premera’s proposal since such changes would have only
affected scoring in an immaterial manner (see state’s protest response, page nine).

The following quote is taken from Aetna’s initial protest:

And so it agreed, first, to make a threshold call as to whether Aetna's
proposal was "reasonable susceptiblefor award. ” Wiggins Aff, \17; Attachment
2. If Aetna passed thatfirst test (which it did), a subsequent evaluation of new

“best andfinal offers " would be made.

That is the exact process the state followed. C'ibinic/Nash, Formation of
Government Contracts (3rd edition; 1998) pg. 914, citing Northwest Regional Educ. Lab.,
Comp. Gen. Dec. B-222591.3, 87-1 CPD”" 74:

“There is no requirement that each BAFO be totally rescored. Thus, it has
been found proper for agency evaluators to assess the changes which a BAFO has
made to the original proposal and report them to the source selection official.”

There is no basis to find the state committed a legal cr procedural error when the
best and final offers were evaluated, or that its actions failed to comply with iiS

agreement with Aetna.
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Yrll. The Department Violated AS 36.30.240 and 2 AAC 12.290, and Created an
Appearance of Impropriety that Actually Affected the Outcome of the Procurement.
By Engaging in Prolonged and Complex Negotiations with Premera, But Only
Perfunctory Correspondence with Aetna, Before Soliciting “Best and Final Offers.”
The Division Erred in Finding that: (a) the Communications with Aetna and
Premera Were Equivalent; (b) any Difference did not Raise an Appearance of
Impropriety or Influence the Outcome of the Procurement.

e On page 15 of its appeal, Aetna alleges that the state violated AS 36.30.240 and
2 AAC 12.990, creating an appearance of impropriety affecting the outcome of the
procurement when the state engaging in prolonged and complex negotiations with
Premera, but only perfunctory correspondence with Aetna. On page 25, Aetha
summarizes that the state should have helped “Aetna improve its proposal to the
same extent as it already had with Premera.”

Response: The state’s protest decision addressed this issue in detail on pages If -
15, and as noted in that decision, Aetna continually mischaracterizes the discussion and
clarification processes under AS 36.30.240 and 2 AAC 12.290. In fact, in the title of this
section of Aetna’s appeal it refers to “prolonged and complex negotiations with
Premera.” However, negotiations, (allowed under 2 AAC 12.315), were not conducted
with Premera until completion of the evaluation process and issuance of the Notice of
Intent on February 28, 2006. / nd, the state’s negotiations with Premera were held for
the sole purpose of finalizing the contract and occurred after the Notice of Intent w'as

issued.

All discussions between the state and Premera, except for the three items
discussed on February 24Ih occurred before all parties signed the agreement. Further,
before Aetna signed the agreement it knew that the state had already evaluated Premera’s
proposal, moved to discussions and that Premera had submitted a best and final offer.

Aetna’s theory is that the state should have helped Aetna improve its proposal on
par with Premera and that the discussions process is something of a numbers game. That
is, the same approximate number of items, or pages of questions, must be discussed with
each offeror, or the additional points awarded each offeror after scoring best ani final
proposals must be approximately equal. However, such action is not what’s required
under state procurement statutes and regulations.



