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Rule 22. O p e n  and Executive Sessions.

(a) Ail meetings of a legislative body are open to all legislators, whether c r not 

they are members o f the particular legislative body that is meeting, and to the 

general public except as provided in (b) o f this rule.

(b) A legislative body may call an executive session at which members of the 

general public may be excluded for the following reasons:

(1) discussion o f matters, the immediate knowledge o f which would adversely 

affect the finances o f a government unit;

(2) discussion of subjects that tend *o prejudice the reputation and character of 

person;

(3) discussion o f a matter that may, by law, be required to be confidential; (4) 

discussion o f a matter the public knowledge of which would adversely affect the 

security o f the state or nation, or adversely affect the security o f a governmental 

unit or agency.

(c) When a legislative body desires to call an executive session in accordance 

with (b) o f thio rule, the body shall first convene as a public meeting and the 

question of holding an executive session shall be determined by a majority vote 

o f the members present.

(d) The provisions o f this rule may not be interpreted as permitting the exclusion 

of a legislator from an executive session, whether or not the legislator is a 

member o f the body that is meeting. A legislator not a member o f the body 

holding an executive session shall, however, be subject to the same rules of 

confidentiality and decorum as pertain to regular members o f the body.



*

In the Press Conference held on March 7lh, the Commissioner stated the Department of 
Administration would save almost SI 1 million dollars in future health care costs Dv 
comparing the 2005/2006 admii nrative fees charged by Aetna to the 2006/2007 bid 
price by Premera
First, the comparison is not valid as the administrative costs currently charged by Aetna 
are not equivalent to those requested in the RFP bids due in part to the issue of payment 
for “claim runoffs” which is not included in the RFP bid for administrative costs.
Second, the comparison, at a minimum should have compared the bid numbers between 
the two companies, which would drastically reduce the difference as portrayed by the 
Department
But the most important comparison should be the full cost that will be charged to the 
State under each bid.
There are three major “costs” to the State in this contract: administrative fees for 
processing claims, retention of pharmacy rebates, and retention of network savings
The three are cl sely interrelated because costs may be easily shifted from one to the 
other In fact, the change in Premera’s bid from 2/14/2006 to 2/2S/2006 shows just that 
sort of re-arranging. For that reason, the State has normally used its consultant to 
compare all cost variables so that the State can more accurately determine the best overall 
bid price.
Based upon documents that are now publicly available, Aetna estimates that Premera’s 
bid price for administrative services was $25,692,984 Aetna s bic orice was 
$33,205,780 for a three year period. These costs consider all three of the important 
elements required to complete an effective cost analysis
If the State chooses to go to a plan design with more financial incentives to utilize 
network providers. Premera’s retention will increase significantly, raising their cost 
further
Without a competent analysis by a qualified consultant, the State cannot reasonably 
demonstrate any savings in Premera contract. In fact, it may cost the State more

?
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P ro g re ss io n  of P rem era  offer to  th e  S ta te  of A laska 

As of F eb ru a ry  14, 2006____________________________
3 year Fees: S 30,951,035

3 year Network access fee: S 6,880,513

3 year Rx Rebate guarantee $ (9.000,000)
3 year network savings retained by Premera @ 12% $ 5,496.780

Total cost to State of Alaska $ 34,328,328

As of F eb ru a ry  28, 2006
3 year Fees: $ 30,951,035
3 year Network access fee: $ -

3 year Rx Rebate guarantee $ (9,000,000)
3 year network savings retained by Premera @ 30% S 13,741.949

Total cost to State of Alaska $ 35,692,984

Aetna Best and F inal O ffer to  the State o f Alaska
3 yeai Fees: $ 32,054,652
3 year Network access fee: s -
3 y°ar Rx Rebate grarantee $ (2,250,000)
3 year network savings ota ined by Aetna* s 3,401,127

Total cost to State o f Alaska $ 33,205,780
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State of Alaska, Network Discount Savings Comparison, 3 year view
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State of Alaska, Carrier C o m p e n s a t i o n  Breakdown, 3 year view
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increase
Savings to the Amount in savings

State. Aetna retained by over prior

deal Aetna period

10/1/01-10/1/02 N/A
10/1/02-10/1/03 14.7%
10/1/03-10/1/04 17.3%
10/1/04-10/1/05 17.5%
10/1/05-7/1/06 13.5%

S 114.79 $ 2.53 7/1/06-7/1/07 11.9%

S 132.09 S 3.30 7/1/07-7/1/08 15.4%

$ 152.57 s 3.67 7/1/08-7/1/09 15.4%

'Includes upside to fee g'tee plus NAP savings estimate
NAP:

Current $ 602.485
Year 1 S 695.268
Year 2 S 802,339
Year 3 S 925,899

3 year total: S 2,423,506

>r meeting network savings gtee
Year 1 S 325.874 »  based on immature fees
Year 2 S 325,874 »  assumed @ year 1 level, as no acutal g ’tee was offered
Year 3 S 325.874 »  assumed @ year 1 level, as no acutal g'tee was offered

3 year total: S 977,622

Dined 3 year total: S 3.401,128

Network Savings 
Retained by 

Carrier 
$ 5,496,780
$ 13.741.949



Projected SOA discount savings PEPM

Savings to the
Total $ Savings, State, Premera

Experience Period PEPM deal

10/1/01-10/1/02 $ 58.50 S -
10/1/02-10/1/03 $ 67.08 $ -
10/1/03-10/1/04 S 78.67 $ -

10/1/04-10/1/05 s 92.42 s -
10/1/05-7/1/06 s 104.87 $ -

7/1/06-7/1/07 $ 117.32 s 100.00 $
7/1/07-7/1/08 $ 135.39 s 100.00 s
7/1/08-7/1/09 s 156.24 $ 100.00 s

Premia Aetna

Year 1 
Year 2 
Year 3

Lives
33,592
34,913
35,556

Network savings totals
Premera - Feb 14 S 170,677 847
Premera - Feb 28 $ 170,677,847
Aetna S 170.677,847

Gross Fees
Premera - Feb 14 S 30.U51.035
Premera - Feb 28 $ 30.951,035
Aetna S 32.054.652

Retained by 
Carrier 

5 496.780 
13,741,949 
3,401,128

Retained by 
SOA 

S 165,181.067 
S 156,935,898 
$ 167,276,720

Rx Rebates Access fee 
S (9,000.000) S 6,880,513
S (9,000,000) $
S (2,250,000) $

Retained by Retained by
Network savings totals Premera Aetna

Year 1 S 47,292,161 $ 2,094,886 S 1,021,142

Year 2 $ 56,722.453 $ 4.448,143 $ 1,128,213
Year 3 $ 66.663.233 $ 7,198,920 $ 1,251,773

S 170,677,847 $ 13,741,949 $ 3,401,128

Total Savings $ 170,677,847 $ 170,677,847
Carrier retained Savings $ 13.741,949 S 3,401,128
State of Alaska Retained ! S 156,935,898 S 167,276,720

Amount retained by 
Premera

5.20
10.62
16.87

Upside to fee f<

Com t

Net fees
S 28,831.548
S 21.951,035
$ 29,804,652



10/1/01 - 10/1/02 
10/1/02 -1 0 /1 /0 3  
10/1/03 - 10/1/04 
10/1/04 - 10/1/05 

10/1/05 - 7 /1 /06  
7 /1 /0 6  -  7 /1 /07  
7 /1 /0 7 -7 /1 /0 8  

7 /1 /08  -  7 /1 /09

O ct. '01 - O ct. '02 
O ct *02 - O ct. *03 
O ct. '03 - O ct '04 
O ct '04 - O ct '05 

O ct. '05 - Jul. '06 
Ju l '06  - Jul '07 
Jul '07  - Jul '08 

Jul *08 - Jul '09

A ctual Savi P ro jec ted  S. P n n ie ra  Sav ings G uaran tee

$58 50 $ 1 0 0 .0 0

$67.08 $ 1 0 0 .0 0

$78.67 $ 1 0 0 .00

$92 42 $ 1 0 0 .0 0

S 104.87 $ 1 0 0 .00

$117 .32 $ 1 0 0 .00

$135 .39 $ 1 0 0 .0 0

$156 .24 $ 1 0 0 .00



Legislative Briefing on H ealth C are  Cost Proposals

raring the hearing a series o f  questions w e .. asked about certain cost elements o f  the 
evaluation, namely pharmacy rebates and network savings sharing In response to the 
questions. Vem Jones indicated that rebates and network savings share were evaluated in 
the qualitative segment o f the review process. On page 4 o f  his response to Aetna’s 
appeal it appears that those items would be scored under items 7.15(Provider Discounts) 
and 7 18(Pharmacy Benefit Management Services). The combined weight o f  these two 
categories is 8%

The Premera proposal involves significant dollars in pharmacy rebates and network 
savings share. It also appears rhat they may have intentionally moved money among 
categories in an effort to improve their scoring in the financial section while the overall 
cost to the State does not improve This would allow Premera to score better in the 
financial evaluation, where 40% o f  the overall weight is placed

If you refer to the attached exhibit, you will see an estimate o f  the two Premera offers 
compared to Aetna’s. This view includes administrative fees, pharmacy rebates and 
network savings share. A  comprehensive evaluation must include all three o f  these 
categories to gain a full view o f  the cost picture. Failure to include all o f  these elements 
may allow a bidder to move money between the categories and improve their bid without 
actually improving the cost structure paid for by the State plans

It appears Premera’s initial bid (2/14/2006) involved administration fees and network 
access feesjo talin«li4Q,957,787 This wa7 revised for their best and final offer 
(2/28/2006) to $30,951,035 Upon initial review this appeals to be a significant reduction 
that would benefit the State. However, the initial proposal and subsequent contract 
include a network savings share arrangement that would allow Premera to recapture 
money if  savings exceed a threshold It appears that the savings share increased from 
12% to 30% in conjunction with the revised administration fee This allows Premera to 
recapture cost through a different mechanism. Aetna developed an estimate o f  what 
would likely be recaptured through this arrangement in both scenarios While certain 
assumptions were made in developing this network share estimate, the assumptions are 
based upon Aetna's experience as the plan’s long time administrator and established 
underwriting methods

Using Aetna's estimate o f  network savings share it appears Premera would expect to 
recapture $5,496,780 with the initial offer This increases to $13,741,949 with their best 
and final offer It seems convenient that this arrangement allows them to recapture an 
additional $8,245,169 at a point where they claim to have reduced their fees by 
$10,006,752 While there was some overall improvement in the offer when all o f  the



necessary cost categories are considered, this combined view shows Aetna as having a 
superior overall offer

By moving money between categories, it appears Premera benefited from having lower 
administration fees This would allow them to score better in the cost category where 
40% o f the weight is placed. While they may have lost some points in the other 
categories, this approach certainly appears advantageous from a scoring standpoint. 
Unfortunately, the revised approach and improved score do not really lead to an 
improved cost structure for the state relative to the incumbent’s (Aetna) offer

The original basis for awarding the bid to Premera was significant cost savings. 
Certainly the significant disruption and turmoil caused by a short transition timeline 
might be justified for substantial savings. Unfortunately, the evalui tion does not appear 
to have considered all o f  the relevant cost categories and a full cost comparison suggests 
Aetna’s offer is superior.
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J o r  K. Tillinghast
Simpson. Tillinghast & Sorensen. P C.
One Sealaska Plaza. Suite 300 
Juneau AK 99801

Re: Protest and Request for Stay o f  Award
R J P  2007-0200-5946

D ear Mr. Tillinghast:

This is in response  to the protest filed under AS 36.30.565, regarding 
Request for Proposals (R J P )  2007-0200-5946, f l e d  by Sim pson. Tillinghast & 
Sorensen on behalf  o f  its client. Aetna. The protest was received by the state on 
M arch 10, 2006.

After careful review o f  the protest and exam ination o f  the R J P  file, it is my 
decision to derw A e tn a 's  protest and its request for a stay o f  aw ard based on the 
following reasons.

Stax Request

Respecting the request for stay o f  the award, it is denied. AS 36.30.5 5 
allows the procurem ent officer to stay an award if one o f  two conditions exist: 1) 
there is a reasonable probability that the protest w ill be sustained, or 2) stay o f  the 
aw ard is not contrary to the best interests o f  the state. As discussed below, 1 do 
not believe A etna 's  protest has merit and do not find there to be reasonable 
probability that the protest will be sustained Further, the aw ard o f  this contract is 
necessary, without delav, due to the immediacy o f  the need f  Premera to 
.implement the contract^ and because the current contract with . .e tn a  has no 
au thonzed  extensions. Thus, it is my decision that a stay o f  the award would be 
contrary to the best interests ol the state.

D E P A R T M E N T  O F  A D M IN IS T R A T IO N

D IV IS IO N  O F  G E N E R A L  S E R V IC E S  

M arch 21. 2006
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Additionally, the contracting  agency, Division o f  Retirem en t . and B enefits. 
o r ig in a lly j t an e tpatod aa ^ rd  o f  a contract resuhing  from the RFP w ould  be m ade  by 
F eb ru a ry  1. 2006 (see RFP A m en d m en t #6). It is m y understanding  from the contracting 
a g en c y  that an award needed to be m ade wir vut delay  in order for me winning 
con trac to r  to meet the July 1. 2006 im plerr  m ia tion  date specified  in the RFP As such, 
the final contract award was rn.He to P rem eia  on M arch 13. 2006.

On a related point, Aetna im plies  thoi the stale satisfied the requirem ent under AS 
39 .30 .090(a)(5 ) by simply issuing the RFP and there is no dead line  on com pletion o f  the 
RFP process. A e tn a ’s Protest at 2. A etna asserts that the state is thus free to extend its 
con tract with Aetna. A e tn a 's  cita tion to AS 39.30 .090(a)(5) as authority  to allow an 
ex tension  with Aetna is o f f  point The issuance, evaluation and aw ard o f  this RFP is 
required by the Stale P rocurem ent C ode  (AS 36.30), p rocurem en t regulations (2 A A C 
12), state policies and proceduies, the P r P itse lf  and the w ritten agreem ent s igned by 
A etna  (Exhibit A). Therefore, 1 d isagree with A e tn a ’s c laim  there is no deadline 
associa ted  with the com pletion o f  this RFP; the state is not free to sim ply  extend its 
contract with Aetna.

Protest Issues

The basis o f  A e tn a ’s protest is that the state (1) violated basic princip 'es  o f  
com petit ive  bidding by assigning d ifferen t evaluators to evaluate  proposals  subm itted by 
A etna and Prem era, (2) treated the* tw o offerors with substantia l inequality  in soliciting 
clarifications and im provem ents to the proposals, and (3) sum m arily  rejected the option 
c f  aw ard ing  a stand-alone pharm aceu tical claim m anagem ent contract. 1 have responded 
to each  section o f  the protest in the o rd e r  presented:

I. Introduction
Response On page one. in footnote 1 o f  A e tn a 's  protest, Aetna asserts that the 

■'economic impact on A etna o f  the loss o f  this long-standing business will be severe .” 
H ow ever. A etna fails to note 'hat the state was required to solicit proposals for a 
rep lacem ent contract in accordance with the State Procurem ent Code (AS 36.30) because 
the current contract will expire on June  30. 2006. and there are no rem ain ing  renewal 
options. The potential for econom ic impact to Aetna was not caused  by actions o f  the 
slate, but rather by contract terms and  statutory requirem ents  to solicit com peting  offers 
and a "  aid a new contract pursuant to the procurem ent code.
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II. O verview

Response The RFP was issued N ovem ber 30, 2005. It was am ended six times. 
January 6, 2008. was set for deadline o f  receipt o! proposals. Four proposals were 
received in response to the RFP Som etim e shortly after the RFP deadline, the state s 
original procurem ent o.Ticer determ ined  that two o f  the proposals received w'ere 
nonresponsive (C o n so u rc e  and W algreens). He also determ ined that critical sections 
were missing from A etna’s proposal and it was declared noriresponsive

I becarr. ' the procurem ent officer o f  record, on or about January' 31, 2006. I 
reviewed the three binders (Financials. Exhibits and Samples and Brochures) know n to 
me ?.t that time as A etna’s proposal. 1 asked the previous procurement officer to ensure 
that the sections apparently  m issing from A etna 's  proposal had not been overlooked or 
misplaced. A fter perform ing a search he assured me there were no other sections o f  
A etna’s proposal in the s ta te 's  possession. I then concurred with the prior decision that 
A e tna ’s proposal was nonresponsive  as it failed to address all material items in the RFP.

On pages two and three o f  the A etna 's  protest. Aetna implies the state should have 
simply called and asked “ why there was such a gaping omission in its bid.’ Since 2 AAC 
12.250 precludes the submittal o f l a t e  proposals, and considering I had re-confirm ed that 
A etna’s proposal was missing critical s ec fo n s .  the state did not contact Aetna because 
submission o f  missing sections after the deadline would hav e been contrary to regulation 
As Aetna is aware, the missing cections o f  its proposal were contained in a separate 
binder and labeled “Q uestionnaire  ’ This was subsequently located in a locked, sixth 
floor storeroom in the State Office Building where all the oflers submitted in response to 
the RFP had been held prior to evaluation .' H owever, the separate matter o f  Aetna s 
missing binder is not a point included in the protest

Also on page two. and throughout its protest. Aetna incorrectly refers to 6 0 °n as 
being the percentage that could be aw arded at the discretion o! the proposal ev aluation 
com mittee (PEC) for non-ccst factors. Per RFP Section ~ 02. and R H  A ttachm ent I, tne 
PEC could only subjectively evaluate 50%  o f  the total available criteria in response to the 
technical sections o f  the proposals The m axim um  percentage for cost w as 4 0 %  and 
Alaskan O fferors received i 1 ' •  (re fe rence , both ol which were calculated by the 
procurem ent officer

It was unfortunate that A etna 's  binders were not labeled in a m anner that would 
have inform ed the state as to the total num ber o f  binders constituting Aetna s offer 
i l  e . Aetna Proposal Binder I o f  4 .  etc.i
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The list o f  e\ aluation factors and corresponding m ax im u m  point percentages are 
p rov ided  b e lo w :

TeciJiical Proposal
7.03 M anagem ent Plan for the Project
7.04 Essential A dm inistra tive  Services
7.05 Appeals Procedure
7.06 V ision Services
7.07 Usual, C ustom ary  and Reasonable (U C R )
7.08 Coordination o f  Benefits  (CO B)
7.09 Utilization Review
7.10 Employee Assistance Program and MMH
7.11 Reporting
7.12 Location o f  W ork
7.13 Perform ance S tandards
7.14 Health Flexible Spending  A ccount (H ealth  FSA )
7.15 Provider D iscounts
7.16 Information T echno logy /C om m unica tion
7.17 Client Service/Experience
7.18 Pharmacy Benefit Management Services
7.19 Clinical Program s
7.20 Retail Network
7.21 Mail O rder
1.22 High Deductible Health Plan and HSA Exp.

2%
3%
1%
1%
2%
3%
4%
3%
2%
3%
2%
2%
5%
3%
3%
3%
3%
2%
2%
1%

50 percent

2 7.23 Cost Proposal

3. 7.24 A laska O ffe ro r’s Prefere ce

40 percent 

10 percent

III. A llegation: The D ivision R endered Its N on-C ost E valuation  L seless by
A ssign in g  O ne E \a lu a tio n  T eam  to G rade A etn a , and then a D ifferent 
E \a lu a tio n  Team  to G rade P rem era.

D iscussion : When it was discovered that A etna had subm itted a com plete
proposal,  the state and Aetna sought a means :o have A e tn a 's  proposal evaluated. It is 
not disputed that the situation was net ideal: however, the state proposed  to reconstitute a 
P E C  to the best o f  its ability The param ount issue here  is that Aetna signed an 
agreem ent (Exhibit A) that allow ed d ,ffe *n: e aluation team s to evaluate proposals
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submitted by Aetna and Premera. How ever, after seeing the results o f  such action. Aetna 
now attempts to d isavow  the process it agreed to.

On W ednesday. February 21, 2006 , the day after A e tna’s missing proposal binder 
was found, the state and representa tives o f  Aetna and Premera discussed potential 
alternatives to accom plishing a m eaningfu l evaluation o f  A e tna ’1: proposal (after the 
initial award to Prem era and P rem era ’s price  was disclosed). The fact that Aetna had the 
advantage o f  know ing P rem era ’s best and final offer price was also discussed.

On February 21s', the day that A e tn a 's  proposal binder was located, tw o o f  the 
original PEC m em bers that evaluated and scored P rem era’s proposal in the initial 
evaluation process were unavailable (Sheri Gray and Michael Williams). O ne was out of 
the country for tw o weeks and another w as out o f  the office ror about a w eek. Another 
member o f  the original PEC (K erry  Jarrell ' w'orks for the Bering Strait School District in 
Unalakleet, Alaska. It was impractical to mail A e tn a ’s proposal to Mr. Jarrell, as that 
would have delayed the evaluation p rocess further In the end, on ly  two o f  the original 
five PEC members that had evaluated and scored P rem era’s proposal in the initial 
evaluation process were im m ediately  available  (Freda Miller and Pat Shier).

On February 23, 2006, Aetna signed an agreement that addressed, in part, the 
following areas:

• A e tn a ’s p ro p o sa l  w ould  be e v a lu a te d  by th ree  s ta te  em ployees , two o f  w hom  
w ere  on the o r ig in a l  P E C  tha t sco re d  P r e m e r a ’s p ro p o sa l  in the in itia l ev a lu a tio n  
p rocess .

As explained above, only two o f  the original PEC m em bers that evaluated and 
scored P rem era’s proposal in the initial evaluation process were im m ediately  
available.

Aetna agreed that a reconstitu ted , or different. PEC w ould evaluate and score 
its proposal. Freda Miller and Pat Shier were included since they w ere  on the 
onginal PEC that scored P re m e ra ’s proposal in the initial evaluation process 
and both were im m ediately  available. Judy Porter, a state DO I PF em ployee 
in Juneau, was added to the com m ittee  Mr Shier, being an original m em ber 
o f  the PEC that ev aluated and scored P rem era’s offer (although he did not 
participate in the final round o f  scoring o f  that proposal), w as familiar with the 
RFP and  the evaluation criteria. And. he was available lo im m ediate ly  
participate in the evaluation o f  A etna 's  proposal as a m em ber o f  the
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reconstitu ted  PEC. Mr. Shier had fully read and actually “ scored"  a substantial 
portion o f  the technical categories in P rem era 's  offer. As such, he was 
considered  by the state to be an evaluator o f  Prem era w ho had been on the 
original PEC. And. under the circum stances o f  w hich the parties were 
a t tem pting  to have A etna 's  proposal evaluated and scored as soon as 
practicable , utilizing as m any o f  the original five PEC  m em bers  was in the best 
interests o f  all involved, including Aetna.

A e tn a 's  proposal received a total technical score o f  2 ,030 out o f  2.500 
available  points from the reconstituted PEC. T h e  proposal submitted by 
Prem era , previously scored by the original PEC, had an existing technical 
score o f  2118.5. It is important to note that the net effect o f  using a newly 
com prised  PEC to score A e tn a ’s proposal occurred as a direct result o f  the
proposal evaluation process Aetna agreed to in w riting (Exhib it A). It is
further notable that A e tna 's  technical score im proved by only 21.5 points as a 
result o f  the best and final scoring process addressed below.

• If, after evaluation  and scoring, A etna's proposal w as determ ined  to be 
responsive and reasonably susceptib le for aw ard, a date and tim e w ould  be set
for receipt o f best and final offers from both Aetna and P rem era.

A e tn a ’s proposal was determined to be reasonably  susceptible for aw ard on 
February  23, 2006. Tuesday, February 28, 2006, noon A laska Time, -was set 
for the receipt o f  best and final offers from both A etna and Premeia.

On page five o f  its protest, Aetna states H agreed to the evaluation process 
because  1) the evaluation did not involve direct com parab ility  o f  scores 
betw een Aetna and Premera, but only passage o f  a “susceptib ili ty” threshold; 
and 2) on ly  one evaluator was being substituted from the o r ig in . '  TEC. not 
two

R esponse; It would not have been possible for the state to determ ine A e tn a ’s 
“susceptibility  for aw ard” under 2 A AC 12.290 w ithout the direct com parison 
o f  scores between Aetna arid Premera since the RFP utilized a num erical rating 
system  (see 2 A A C  12.260). Also, both Ms. M iller and Mr. Shier w ere  on the 
original PEC that scored Prem era 's  proposal in the initial evaluation process, 
as required  by the agreem ent Aetna signed on February 23"' Therefore, only 
one ev aluator was added (Ms. Porter).



T he state w ould d'sclose A etna's exact proposal price to Prem era and disclose 
P rem era's exact price to A eina.

Aetna and Premera agreed to the d isclosure o f  certain pricing information nut 
norm ally  allowed As A etna is well aw are, die state had previously disclosed 
P iem era  s price o f  approxim ate ly  S34 m illion to Aetn? after the initial notice 
o r  intent to award was issued by the sta»e The disclosure o f  P rem era’s best 
and final offer price to A etna occurred  the m orning o f  February 21, 2006, 
shortly  before the state found the final Aetna binder, which resulted in the 
N otice o f  Intent being rescinded. At that time, P rem era ’s orig in? ' proposal 
price and its best and final offer price was available for pubbc  inspection, 
P re m e ra ’s proposal p r c e  w'as not d isclosed to Aetna; only  its best and final 
offer price. On page three o f  the protest, Aetna states that when best and final 
proposals  were opened, the cost o f  the tw o responsive proposals (submitted by 
A etna and Premera) “ was virtually  identica l.” I disagree. P rem era’s cost was 
$ 1,i 03,617 lower than A e tn a 's  cost. This is a significant amount. As such, 
P rem era received 2,000 points for cost and Aetna received 1,931 points. Cost 
pom ts  are determined by a m athem atical formula as d esc ribed in the RFP (see 
paces  18 and 19 o f  the RFP; copy attached.).

It oast be noted that A e tn a ’s original cost proposal indicated a grand total for 
contract years one through three o f  (a) $49,163.73 c based on m ature seivice 
fees, and tb) $45,387,171 based on illustrative im m ature  service fees. The 
state was unable to discern the d ifference between these two total prices, .as 
such, Aetna was required to submit a single cost proposal in its best and final 
offer, which it agreed to d">.

A fter holding discussions authorized under AS 36.30.240 with both parties and 
with Aetna having the benefit o f  know ing P rem era ’s price o f  $34,077.274. 
A etna reduced its price offer from $49,163,735 $45 ,3 8 “ . ' ” 1 (in its original
proposal to $32,054,652 in its best and '*nal offer).

<* D iscussions under A S 36 .30.240 with A etna and Prem era w ould occur Friday. 
F ebruary 24'1' and a date and tim e w ould be set for receipt of best and final 
offers from  both offerors.

T he state held d iscussions w ith both o ffero rs  pursuant to AS 36 30 240. 'Ih iee  
pages o f  clarifica tion  discussion  topics w ere sent to A etna On February  28'*', 
Aetna submit ted its best and final offer
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Only one page of clarification, discussion topics was sent to Premera since, as 
Aetna knew the state had already held discussions with Premera once before. 
The three items discussed were:

Pv/P Section 7.7.3. Cost Proposal
Prernera was allowed to submit another cost proposal.
Rf P Section 7.03. Management Plan for the Proiecf 
The state asked Premera to provide a single list of costs and fees that would 
be billed separately from t ie fees contained in the cost proposal (Aetna was 
asked the same question during discussions).
ivrP Section 7.15 Provider Discounts
The state asked Premera whether it could bill a fee associated with 
Premera’s network discount in a different manner.

The last two items were not. specifically addressed in the PEC evaluation form 
and scoring criteria contained in REP Attachment ). Therefore, it was 
anticipated that Premera’s cost proposal, if it chose to submit one, was the only 
section of its best and final offer that would require scoring.

A fter  receip t o f  best and final offers from A etna and P rem era, both proposals 
w ould again be scored; a new notice of intent w ould  tnen be issued to the 
w inning offeror.

Scoring occurred at this stage and a new Notice of Intent was issued to 
Premera based upon best and final oifer scoring. Costs for each best and final 
offer were scored. Premera received 2,000 points for cost and Aetna received 
1.931, as dictated by the scoring formula contained in the RFP.
. ha.' been a longstanding practice 'hat when the state receives best and final 
offers, only the changes addressed in 'he offer are scored (if required;, not the 
entire proposal. As such, costs for each proposal were scored and the sections 
of Aetna’s best and final offer that altered its technical proposal were scored by 
the rec< nstiruted PEC. resulting in a 21.5 poini total increase.
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After the PEC scored Aetna's best and final offer and the procurement officer 
recalculated the points allotted to cô t for both proposals, Premera's total score 
exceeded Aetna's total score by 136. It was not necessary for the PEC to score 
the technical section of Premera’s best and final response.
Premera responded to all three items as requested by the state during 
discussions. That is, under RFP Section 7.15 Premera eliminated the network 
fee entirely and under RFP Section 7.03 Premera stated that there v. ere no 
additional fees contained in the cost proposal. Under RFP Section 7.23 
Premera submitted a new cost proposal which was scored by the procurement • 
officer.
In addition. Premera guaranteed that the total pharmacv rebates received by the 
State of Alaska would be $3.0 million for each contract year, included an 
additional 45 hours of training and doubled the dollars at risk in the 
performance guarantees section. It was not necessary to score these sections 
since they resulted in substantial improvement to Premera's proposal and since 
Premera was already ahead of Aetna in scoring. Additionally, these items were 
not specifically addressed in the PEC evaluation form and scoring criteria in 
RFP Attachment 1. except for possibly the immaterial addition of 45 additional 
training hours (ref. RFP section 10.IS h).
I belie\e the state followed the evaluation process that is customarily 
performed, as well as being the process agreed ’o by Aetna and Premera.
Aetna sta'es on page three of the protest, “Points w ere awarded based on how 
individual evaluators liked, or disliked, the proposer’s approach to a host of 
issues”. This is a misstatement of fact. Each PEC member awarded points 
based on their mdependem judgment and in accordance with the PEC 
evaluation form and scoring criteria in RFP Attachment I. There is no 
ev idence lo the contrary and none is inferred This is speculation by Aetna.
Aetna states on page five of the protest that it agieed the state would first make 
a threshold call as to whether Aetna’s proposal was reasonably susceptible for 
award and if Aetna passed that test a subsequent evaluation of new “best and 
final offers” would be made. That is the exact process the slate followed 
There is no basis lo find the state committed a legal or procedural error.
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IV. Ail 'ion: The Division Created the Appearance of Coaching Premera to
Impro\e Its Score, but it did not Extend Similar Courtesies to Aetna.

Aetna alleges the state did not afford Aetna “fair and equal treatment with respect 
to any oppoitumty for discussion and revision of proposals” under AS 36.30.240(a) and 
didn't help “Aetna improve its proposal to the same extent as it already had with 
Premera.”

Discussion: Throughout its protest. Aetna mischaracterizes the clarification and 
discussion processes outlined in the State Procurement Code and Alaska Administrative 
Code, as well as the process followed by the state with resper” Ins RFP.

Under 2 AAC 12.285. the slate may communicate with offerors in order to clarify 
uncertainties or eliminate confusion concerning the contents of a proposal. Under 
AS 36.30.240, discussions may be conducted for the purpose of clarification to assure full 
understanding of, and responsiveness to, the solicitation requirements. Also, proposal 
revisions may be submitted under a best and final offer.

The state combined the clarification and discussion processes into a single phase 
when it held discussions initially with Premera and again when AS 36.30.240 discussions 
•aere held with both Premera and Aetna. In each instance, the PEC members developed 
the specific list of items that were clarified and discussed with each offeror based on their 
review and evaluation of the proposals. Additionally, before evaluating the proposals, 
each PEC mer her received instruction regarding the purpose and intent of Clarification 
of Offers (RFP Section 2.061 and Discussions with Offerers (RFP Section 2.07).

1 believe Premera and Aetna were afforded “fair and equal treatment with respect 
Lo any oppoitumty for discussion and revision of proposals'' as required by AS 36.30.240. 
However, that does not mean the state must discuss the exact items, or the same number 
of items with each offeror. Such an interpretation is unreasonable considering the variety 
of RFPs issued by the state and the fact that offerors respond to RFPs in different 
manners proposing a v ariety of solutions.

Further, as noted on the first page o f  A e tn a ’s protest, it is reasonable to conclude 
that a PEC would have few er items to clarify and discuss with Aetna, who is the current 
contractor and has been the provider o f  the s e n  ices covered by the RFP for the last 24 
years.
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Aetna states on page 7 of its protest that the extensixe discussions with Premera 
had the effect o f  giving Premera detailed advice on how to:

• retract portions o f  their proposal which, absent a retraction, would leave Premera’s 
proposal unresponsr. e to the RJFP;

• insert items required to be included in the RFP. but originally omitted by Premerr., 
or

• suggest available contract administration measures that could result in lower cost, 
or increased evaluator attractiveness, and hence higher point scores.

This is an inaccurate portrayal o f  the state’s discussions with Premera. The same 
conditions apply to the list of clarification and discussion items submitted to Aetna 
(Aetna protest attachment 3).

On page 7 Aetna also states, “The Division took 62 pages to suggest and el 'it 
specific changes to Premera's original proposal; conversely, the Division made only three 
pages of minor, technical suggestions to Aetna." Here, liberties are taken to mix the 
facts. A table on page 8 o f  Aetna’s protest includes this improper comparison.

While the ewdence shows there were more items clarified and discussed with 
Premera than Aetna, the reference to three pages of suggestions to Aetna (attachment 3 to 
Aetna’s protest), excludes Aetna’s response. The reference o f  62 pages o f  Premera’s 
clarification to suggest and elicit changes to Premera’s original proposal, attachment 4 to 
Aetna's protest, includes Premera’s response.

Examples are provided on pages 9 - 11 o f  the briel in an attempt to show how 
apparent inequalities emerged during the state’s discussions with Premera and how the 
stale asked Premera to “clarify’’ points that needed no clarification because, according to 
Aetna, Premera “unequivocally rejected a condition o f  the RFP."
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One example is specifically detailed on page 10 o f the brief. That particular 
section o f  Prem era’s proposal is provided below:

a) Administration

i) Custom er Service DAgree E  Disagree

Standard: 85% o f telephone calls will be answered • ithin 30 seconds in any 
given month.
Agree.

Measurement: The offeror will provide the State with its customer service 
telephone access reports on a monthly basis specifically identifying 
performance in this area.
Agree.

Amount at risk: $700 for each 1% deviation from target measured monthly, up 
to a maximum o f  $7,000 monthly.

Disagree. $7,500 for each 1% deviation from target measured annually, up to a 
m aximum o f $90,000.

As you can see, Premera checked the “disagree” box. However, immediately 
below the first item Premera typed “Agree.” At the bottom, Premera apparently 
“disagreed” with the $700 amount at risk - offering $7,000, and “disagreed” with the 
$7,000 maximum penalty - offering $90,000. It seemed that Premera had agreed with the 
standard to answer 85% o f  the telephone calls within 30 seconds, but wanted to increase 
the penalty amount, w'hich w'as in the state’s best interest (i e. Premera w'as subjecting 
itself to an even greater monetary penalty if it failed to meet this standard). Contrary to 
Aetna's assertion, this is a perfect example o f  an item that could be clanfied or discussed.

A similar example is found in A etna’s original proposal. Under RTP Section
7.13 c). iv), Aetna checked the disagree box. Since Aetna currently pursues refund 
overpayments under the existing contract, the state asked Aetna the following question 
during discussions:
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Considering that Aetna is currency pursuing refund o f  overpayments 
in excess o f  $50, p lease clarify why Aetna disagreed with this section 
and proposed two perform ance guarantees in p lace o f  the guarantee 
outlined in this section.

As a result o f  Aetna’s response to this question in its best and final offer. Aetna received 
an additional 5 points.

Aetna mentions, in a similar vein, that Premera clearly declined to offer direct 
deposit in its original offer, but was convinced by the state to change its mind. Aetna’s 
response to the same item, R JP  Section 7.16 c) is provided below:

a) Can you offer direct deposit of participant benefit rt.mbursement? 

If yes, for which benefits covered by this proposal?

Y e s  □  N o S

Although, Aetna had “unequivocally rejected a condition o f  the RFP” (a term used 
to characterize the same action by Premera), the state arked Aetna .he following question 
during discussions:

Please clarify that although the S o  box viuj checked, that Aetna  
does currently offer E F T  to providers in lieu o f  a mailed EO PP  
check and that under the Health ESA that the auto-debit paym ent 
method to providers could be utilized. Are these service included as 
p a n  o f  Aetna s p roposa l0

As a result of Aetna’s response to this question in its best and final offer. Aetna 
receded  10 additional points.
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Additional examples are included in Mr. W iggins’ affidavit under items 23 -  28 in 
the apparent attempt to infer some fonn o f  impropriety concerning the stale’s discussions 
with Premera. Howev er, these examples clearly fall under normal topics of clarification 
and discussion allowed under AS 36.30.240 and similarities can be found in the state’s 
discussions with Aetna as to its proposal. Overall, this show's the offerors were treated 
equally as required under AS 36.30.240.

Page 10 o f  the protest slates that the Division suggested some "re-packaging” o f 
nearly $6 million of "network access fees’’ as some other kind o f charge and that by 
agreeing to not call these charges "access fees." Premera was able to low er the cost side 
o f  its bid by $6 million.

Premera had initially proposed a network access fee o f  $5.51 per employee per 
month (PEPM) that w'ould be billed as a claim charge. I have not researched Aetna's 
claim that the value o f  this PEPM charge would have totaled $6 million. In any event, 
the state’s Benefits M anager was concerned that the $5.51 PEPM fee would artificially 
inflate the actual cost o f  claims and cause reporting issues. As such, during discussions 
the state asked Premera whether it was possible "to bill this fee or cost, in a different 
manner, rather than adding the amount to a claim.” Premera made adjustments in its best 
and final offer and was able to eliminate the fee entirely. This so called “re-packaging” is 
analogous to Aetna's reduction o f  pharmacy rebate guarantees in its best and final offer. 
Aetna originally proposed a $3.5 million minimum guarantee for pharmacy rebates. 
However, after discussions, Aetna reduced the state’s guaranteed pharmacy rebate to 
$750,000 per year, which apparently enabled Aetna to reduce its cost proposal 
accordinelv.

Aetna asks on page 12 o f  the protest whether the state could have gotten the best 
deal b> engaging in the same discussions with Aetna that it had with Premera, but then 
Aetna states "w e ’ve no idea because equality of treatment never occurred.” Once again, 
the incorrect notion is advanced that the state must clarify and discuss the exact same 
items, or the same number o f  items with each offeror. Nowhere do our procurement 
statutes, regulations, policies, or past practice dictate that the state do sc.

Also on page 12, '\eina characterizes the evaluation process as "doomed to 
inequitv from the onset" because the state considered Premera the onlv qualified bidder 
up until A e tna’s missing proposal binder was located, and one might expect a 
government agency to communicate exclusively with the onlv bidder who was qualified 
for the contract, as the state thought at the lime. This observation must be viewed in light 
o f  the fact that before Aetna signed the agreement (Exhibit A) that allowed the evaluation
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process to proceed as it did And. Aetna knew the slate had dealt exclusively with 
Premera as the only responsive offeror up to that point There is basis to conclude the 

_ process was "doomed.” The state proceeded in good faith under the process agreed to by 
the parties under Exhibit A.

Finally, an after-the-fact suggestion is made on page 13 of the protest. Aetna 
alleges the state should have retained a qualified consultant to make sure that a level 
playing field was created when the missing Aetna binder was found so it could conduct a 
fair and reliable comparison o f the two bids. The day after Aetna ’s proposal binder was 
located the state openly develoned an evaluation process w ith an agreed to jointly by 
Aetna and Premera. The goal was to enable the evaluation process to continue. Aetna 
was a party to those discussions and signed the final agreement. At no time (until the 
protest) did Aetna suggest participation of an outside consultant. This protest point is 
without merit.

V. Allegation: The Division Failed to Separa te ly  E va lua te  the Splitting-out of
P h a rm a c y  C la im  M anagem ent Services u n d e r  a D ifferen t C o n trac t ,  with a Different 
C o n trac to r .

Discussion: Aetna is correct the state did not evaluate proposals submitted under 
Section 9 o f  the RFP, Pharmacy Network and Benefit M anagement only.

On February 2 ” , 2006. in accordance with AS 36.30.350 and 2 AAC 12.860. the slate 
properh rejected all proposals received for RFP 2007-0200-5946, Claims Administration 
and Pharmacy Benefit M anagement only, under Section 9 ol the RFP (Exhibit B).

Under the RFP. offerors were allowed to submit proposals for each RFP Section 
under the following scenarios:

Section 7 - All Serv ices, or
Section 8 - All Serv ices except Pharmacy Network and Benefit Management, or
Section 9 -  Pharmacy Network and Benefit Management only.

In essence, award could be made to a single offeror for Section 7. all services, or up to
two contracts could be awarded for Sections S and 9. The RFP stated that each scenario 
would be evaluated for the beM v alue to the state, considering price and technical factors, 
and that a PEC would score the proposals according to predetermined criteria.
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However, the RFP scoring methodology is flawed. Il was not possible to compare a 
proposal submitted for all services under Section 7 to two proposals submitted under the 
Section 8 and 9 combination.

The scoring critena for each o f  the three RFP sections (Exhibit C) indicates that the 
total possible score for Section 7 is 5,000. However, the combined scores for Sections 8 and 
9 total 10,000. The RFP does not describe how the PEC would reconcile this point 
dif'erence when comparing a single proposal for Section 7 to separate proposals for Sections 
8 and 9.

Further, Sections 8 and 9 contain duplicate sconng criteria for “Management Plan for 
the Project” and “Essential Administrative Services.” Each proposal would have to be 
scored according to these criteria. Therefore, there would be four separate scores under the 
multiple award combination (Sections 8 and 9), but only two scores for the single award 
scenano (Section 7). In addition, the maximum possible score for these two areas is 250 
points under Section 7. while the score could reach 1.100 points for the same criteria under 
Sections 8 and 9.

In addition to the sconng discrepancies cited above, there are multiple instances 
where the maximum possible scores for the same criteria are not equivalent:

7.07 Usual, Customary and Reasonable (UCRl 100
8 07 Usual, Customary' and Reasonable (UCR) 150

7.1 1 Repo; ting 100
8. 1 1 Reporting 150

7. 12 Location of Work 150
8. 12 Location of Work 200

7. 13 Perfonnance Standaids 100
8. 1 3 Perfonnance Standards 150

*7 14 Health Flexible Spending Account (Health FSA) 100
8 14 Health Flexible Spending Account (Health FSA) 150

n 16 Information Technology/Communication 150
S. 1 6 Information Technology Communication 200
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18 Pharmacy Benefit Management Sen ices
9.05 Pharmacy Benefit Management Sen'ices

150
350

7.19 Clinical Programs 
9.06 Clinical Programs

150
500

7.20 Retail Network 
9 07 Retail Network

100
450

7.21 Mail Order 
9 0S Mail Order

100
450

7.22 High Deductible Health Plan and HSA Experience 50
8.18 High Deductible Health Plan and HSA Experience 150

It was not possible to reconcile these scoring discrepancies and compare these two scenarios 
without making a material change to the RFP evaluation criteria.

'the RFP stated on page ten, “wherever possiLe, the State seeks to reduce 
administrative costs by awarding multiple features to a single contractor." In this instance, 
the award o f  a single contract would reduce costs w'hen considering the burden of 
administering two separate contracts, one for Pharmacy Network and Benefit Management 
and one for all other services required under RFP 2007-0200-5946. This opinion is shared 
by the state’s Benefits Manager.

For the record, the score sheets attached to the protest under Chart 1 are inaccurate. 
Some minor errors appear to be caused because a different averaging or rounding method 
was used. However, the second chart titled PREM ERA 'S FIRST EVALUATIONS
SCORES lists an aveiage o f  1,379.5 points. That amount should be 1,489.5. It appears the
error initially occurred on the following page because Williams’ scores vv*. e not included in 
the calculation.

The table attached to the protest titled REBATES INTEGRATED PHARMACY Rx 
PREMERA -  COM PARED TO AETNA INTEGRATED RX REBATES UNDER 
SECTION 9 is highly speculative at best. The reason is that Premera did not submit a 
separate proposal for RFP Section 9. In addition, any award under Section 9 would have 
been combined with an award under Section 8. In Aetna and Premera's initial proposals, 
both appeared to charge a premium for serv ices provided under Section 8 Because of these 
discrepancies, the state did not validate the referenced rebates or annual estimates.
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The state also did not validate the calculations and estimates used under the 
“ Progression o f  Premera offer to the Slate o f  Alaska" document that was attached to the 
protest.

One final issue to be addressed is Mr. Wiggins affidavit where he asserts the state 
"has only provided us with evaluation notes that appear incomplete and confut ng.” My 
records show that on March 1, 2006, the state prov ided A etna’s lobbyist with a complete set 
o f  the score sheets and e v a l u a t i o n  notes. On March 6 ‘\  Mr. Wiggins called and complained 
that the information p> to Aetna contained errors. The state offered to walk through
the alleged errors with M; Wiggins in order to identify any discrepancies. Mr. Wiggins 
replied that he didn’t have the copies available because they had been sent to his legal firm 
and he only had an email from the firm that discussed the errors. It appeared to the state, 
based on Mr. Wiggins’ description o f  the errors, that Aetna had somehow mixed up the score 
sheets. In any event, that same day the state provided Mr. Wiggins w-ith another complete 
and accurate set of the score sheets that had been ve.ified by the state. One more complete 
and accurate set o f  the score sheets and evaluation notes are attached to this protest response 
(Exhibit C).

The Corrective Action Was Agreed To bv Aetna; No Prejudice to Aetna: State Acted in 
Good Faith

The stale took appropriate corrective action in this procurement when the error 
concerning the completeness o f  A etna's  proposal was discovered And, it took the 
corrective action only after coming to an agreement with Aetna and Premera (Exhibit A). 
Further, the corrective action was performed in a manner that was not prejudicial to 
Aetna. In fact, Aetna can only be said to have benefited from the corrective action. It 
had the benefit o f  knowing P rem era’s first round of best and final price; a price that was 
approximately S I 3 million less than Aetna's originally proposed offer when it (Aetna) 
had the chance to make its best and final offer.

What Aetna has “not” argued or shown, is that the state 's decision -  after going 
through the “agreed to" evaluation process and the second round o f  best and final offers - 
had no reasonable basis to support the award to Premera. In order to show that the state’s 
action was arbitrary or capricious or otherwise inconsistent with law, Aetna must how 
that the state’s action was prejudicial to Aetna. SOS Internationa/ v. United S ta tes , 48 
Fed. Cl. 742 (Feb. 21, 2001). Aetna also fails to note that the state is entitled to broad 
discretion in evaluating proposals in a “best value" procurement, as here. Id.
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Also. Aetna has not shown that n would have been awarded the contract if the 
corrects  e action had not been taken. To show prejudice, Aetna must demonstrate that 
there was a reasonable likelihood that, absent the corrective action complained o f  here, it 
would have been awarded the contract. Id., citing Alfa Laval Separation. Inc v. United 
States, 175 F 3d 1365, 1367 (Fed Cir. 1999).

A etna’s complaint that it would have not participated had it known that Pal Shier's 
scores o f  w ere not part o f  the final tally o f  Premera’s scores is also without merit. Aetna 
agreed to a “differently constituted” PEC and the state provided two of the original five 
that evaluated Premera's offer. The third member of the new PEC was entirely new to 
the process. Aetna has not proven that there was any bias in favor of Premera on the 
basis of the make-up o f  the reconstituted PEC. In fact, Aetna has asserted no credible 
ev idence to support ev en a presumption o f  bias by the PEC or any individual member. 
See Galen M edical Associates. Lie. v. United States, 369 F 3d 13u4, 1331 (2004) (to 
establish prejudice, protestor must show there was a “ substantial chance it would have 
received the contract but for that error.” ) (citations omitted). Aetna apparently only 
vanted to participate in the corrective action process it agreed to (Exhibit Aj only ‘ i f  it 

won the contract.

The Galen case is relevant to this protest in other respects, as follows: (I) the
court held that even though two o f  the successful bidder’s references were on the
evaluation panel, that did not support a presumption of bias against the losing bidder (Id. 
at 1335); (2) the court found that the discussions with the winning offeror was allowable 
because the law provides for the agency to ieceive clarifying information Irom olierors 
during bidding process (Id. at 1332-33); and (3) and the court held tiiat best and final 
offer materials submitted by the successful bidder which might have been received both 
before and after the BAFO request date did not prove bias on part of agency and late
receipt was not necessarily improper ild  at 1339)

Finally, Aetna has overlooked a basic premise o f  procurement law - the 
presumption that state officials acted in good faith. Absent evidence that the PEC acted 
in an arbitrary or capricious manner when evaluating the olfers. the PEC is presumed to 
have acted in good faith and in compliance with law. See Bruno v Peterson. ^44 P.2d 
43. 49 (Alaska 199*7) (agency personnel and procedure are presumed to be honest and 
impartial until a [claimantj makes a showing ol actual bias or prejudgment) Aetna ha> 
provided no evidence o f  actual misconduct by the PEC in this case: it only complains 
(after agreeing to a different make-up o f the PEC - Exhibit A), that use of a different PEC 
is the reason it did not win the contract. However, this is speculation and it does not



overcome ihe presumption o f  honesty and impartiality ol procurement officials. That 
presumption can be overcome only “(\v]ith convincing evidence that ‘a risk of actual bias 
or prejudgment is present’. In other words, any alleged prejudice on the part o f  the 
decision mr>ker must be e \iden t from the record and cannot be based on speculation or 
inference. Navistar Ini I Transportation Corp v. L nited States Environmental 
Protection Agency, 941 F.2d 1339, 1360 (6 h Cir. 1989)(citation omitted).

Conclusion

For the reasons set forth above, Aetna’s protest and its request for a stay o f  award 
under AS 36.30.575 are denied in total. Aetna may file an appeal o f  this decision to the 
Commissioner of Administration within 10 days o f  receipt o f  this decision. AS 
36.30.590. If an appeal is filed, a copy must be provided to the undersigned. Further, the 
appeal must contain the information required under AS 36.30.560 and include a copy o f 
this decision and identify the factual and/or legal errors in the decision that form the basis 
o f  the appeal.

Sincerely,

c.
Walt H a n e v  
Contracting Manage.

cc: Margie Yandor
Assistant Attorney Genera!
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Agreed upon process Dy Slate of Alaska (State), Gffe'or Premera Slue Cross Blue Shield 
of Alaska (Premera), and offeror Aetna, per teleconference calls held between the 
parties' representatives on February 22 and 25, 2006:

Modified Evaluation Process Steps:

1 Thursday, February 23, 2006, Aetna proposal valuation and scoring procese Is 
unaerway, and Is anticipated to be completed by the reconstituted Procurement 
Evaluation Committee (PEC) which consists of thr&e members, two of whom were on 
the ori^nai PEC that sooratLEmnera's proposal in the initial evaluation process. Ail 
PEC members are State employees.

2. If, after Step 1, it is determined by the Stale that Aetna's proposal Is both responsive 
and reasonably susceptible for award, the following will occur as to disclosure of 
Aelna’s original price and Premera's price upon whioh the original notice of intent to 
award was based (now rescinded) so that the State may proceed to conducting 
discussions with both offerers under AS 36.30.24C:

a. Prior to release of Aetna’s phce, the State will ensure agreement with Aetna 
officials as to the accuracy of its offer (total figure) previded Only the exact three-year 
pnoe total provided In Aetna s proposal will be disclosed to Premera after confirmation 
from Aetna: and

D. The State will obtain confirmation from Premera as to their exact threc*year 
price total upon which the original notice ol Intent tc award was based, and provide that 
figure to Aetna.

3. Discussions under AS 36.30.240 with Aetna and Premera will occur Friday, Februa.7 
24. During discussions, a date and time will be set for receipt of best and final offers 
from both offerors (tentatively set for Tjesday, February 28. nocn Alaska Time).

4. After receipt of best and final offers from Aetna and Premera. both proposals will Da 
scored and a new notice of Intent to awa'd will be issued, i'he State anticipates the 
notice ot Intent to award will be issued on or oefore Mareh 2. 2006.

5 The norma pastes: and appeal process w!l’ be available after the new Notice of 
Intent to Award is issued es se: out in S'cp. 4,
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MEMORANDUM 
STATE OF ALASKA 
D epartm ent o f  A dm in istra tion  
D ivision o f  G enera! Services

Phune .Number: 465-2250 
FAX Number: 465-2189 
I DD Number: 465-2205

TO: Vern Jones
Chief Procurement Officer

D A T E : February 27, 2006

FROM Wall Harvey
Contracting Manager

SUBJECT: Rejection of a Single
Proposals for RFP 2007- 
0200-5946, Section 9

In accordance with AS 36 30 350 and 2 AAC 12 860 I recommerd the rejection of all 
proposals ieceived for RFP 2007-0200-5946, Claims Administration and Pharmacy Benefit 
Management, Section 9 , "Pharmacy Network and Benefit Management only " Ey rejecting 
proposals submitted under Section 9, award can only be made to a single offeror under 
Section 7

You and I previously discussed this issue on February 22. 2006

Offerors were allowed to submit proposals for each section under the following scenarios 

Section 7 - All S r "vices, or
Section 8 - All Services except Pharmacy Network and Benefit Management, or 
Section 9 - Pharmacy Network and Benefit Management only

In essence, award could be made to a smg'e cffaror for Section 7, al‘ services, or two 
contracts could be awarded for Sections 8 & 9 The RFP stated that each scenario would be 
evaluated for the best value to the state, considering price and technical factors, and that a 
proposal evaluation committee (PEC) would score the proposals according to predetermined 
criteria The PEC score sheets were contained in three RFP attachments, one for each 
section.

Two offerors responded to Section 9. Aetna and Walgreens However, Walgreens proposal 
was determined to be nonresponsive as they did not possess a valid Alaska Business License 
a! the lime designated for opening of tne proposals The single remaining proposal submitted 
by Aetna for Section 9 has not been evaluated by the PEC

It must also be noted that the rejection of a single proposal is permitted under 2 AAC 12 270 
There are various reasons why it s in the state s best interest to reject the single proposal for 
Section 9



• The RFP s c o r in g  m e t h o d o l o g y  is f law ed
o The scoring criteria for each o' the three RFP sections isee attached criteria;

indicates that the total possible score for Section 7 is 5 000 However the 
combined scores for Sections 8 & 9 total 10.000 The RFP does not describe 
how the PEC would reconcile this pomt difference when comparing a single 
proposal for Section 7 to separate proposals for Sections 8 & 9

o Sections 8 & S contain duplicate scoring criteria for Management Plan for the 
Project" and "Essential Administrative Services " Each proposal would be 
scored according to this criteria Therefore, there would be four separate 
scores under the multiple award combination (Sections 8 & 9). but only two 
scores for the single award scenario (Section 7) In addition, the maximum 
possible score for these two areas is 250 points under Section 7. while the 
score could reach 1,100 points for the same criteria under Sections 8 & 9

o In addition to the scoring discrepancies ci'ed above, there are multiple
instances where the maximum possible scores lor the same criteria are not 
equivalent

7 07  U s u a l. C u s to m a ry  and R e a s o n a b le  (U C R ) 100

8 07  U s u a l. C u s to m a ry  a n d  R e a s o n a b le  (U C R ) 150

7 11 R e p o rtin g 100

8 11 R e p o rtin g 150

7 12 L o c a tio n  o f W o rk 150

8 12 L o c a tio n  <?f W o rr 2 0 0

7 13 P e rfo rm a n c e  S ta n d a rd s 100

8 13 P e rfo rm a n c e  S ta n d a rd s 150

7 14 H e a lth  F le x ib le  S p e n d in g  A cco un t (H e a lth  F S A ) 100

8 14 H e a lth  F iex ip le  S p e n d in g  A c c o u n i (H e a lth  F S A ) 150

7 16 In fo rm a tio n  T e c h n o lo g y /C o m m u n ic a tio n 150

B 16 In fo rm a tio n  T e c h n o lo g y /C o m m u n ic a tio n 2 0 0

7 18 P h a rm a c y  B enefit M a n a g e m e n t S e rvic e s 150

9 Ob P h a rm a c y B ene fit M a n a g e m e n t S e n /ic e s 35 0

7 1& C im ic a i P rog ra m s 150

9 0 6  C lin ic a ' P rogra m s 50 0

7 2 0  R e ta il Network 100

9 0 7  R e ta il Netw ork 4 5 0

7 2 '  M a il O rder 100

9 08  M a il O rder 4 5 0

7 22 H ign D e d u c iio ie  H ealth  P lan  an d h £ a  E xp e rie n c e 50

9 16 H igh D e d uc tib 'e  H ealth  P la n  a n c  H S A  E xp e rie n c e 150

It would not be possible to reconcre these scoring discrepancies and ensure a fair and 
equal comparison of tne two scenarios without making a material change to the RFP 
evaluation criteria



«> x h i h l i  t 5
• S ing le  Aw ard

The RFP slated, "wherever possible, the State seet-s to reduce administrative costs by 
awarding multiple features to a single contractor" In this instance. I believe the award 
of a single contract would reduce costs when considering the burden of administering 
two separate contracts, one for Pharmacy Network and Benefit Management and one 
for all other services required under RFP 2007-0200-5946 This opinion is shared by 
the state s Benefits Manager

• Time Constraints
For various reasons, the award of a contract did not occur on February 1. 2006 as 
stated in RFP amendment #6 Considering that significant transition must occur if a 
company other than the current contractor is awarded the contract, coupled with the 
fact that implementation must occur on July 1. 2006 for both active and retirees, there 
is insufficient time to

o evaluate and score the two proposals submitted under Section 7 (including 
discussions/best and final proposals) and determine a winner, 

o evaluate and score the proposals submitted under Sections 8 & 9 (including 
discussions/best and final proposals if warranted), and determine the 
winner(s),

o attempt to compare the two scenarios to determine best value (which as  
previously stated is not possible), and 

o potentially negotiate and award two separate contracts under the Sections 8 &
9 scenario

• Increased Costs
Cost was only one of the evaluation factors and proposals submitted for Sections 8 
& 9 were not evaluated However, it appears that the actual cost to the state could 
be greater under a combined Section 8 & 9 scenario than a single award under 
Section 7

If approved. I will reject the single proposal submitted under Section 9 of the RFP



R F P  2 0 0 7 - 0 2 0 0 - 5 9 4 6  S c o r i n g  C r i t e r i a ^ ■ Y l v b i h

Section 7 - All Services
r 0 3  M a n a g e m e n t P la n  lor the Protect 100

7 0 4  E s s e n tia l A dm in istrative  S e rvic e s 150

7 0 5  A p p e a is  P rocedure 50

7 0 6  V is io n  S ervices 50

7 0 7  U su a l. C u s to m a ry  a n d  R e a s o n a b le  (U C R ) 100

7 0 8  C o o rd in a tio n  of B enefits 'C O B ) 150

7 0 9  U tiliza tio n  R e vie w 2 0 0

7 10 E m p lo y e e  A s sista n c e  P ro g ra m  and M M H 150

7 11 R e p o rtin g 100

7 i 2  L o c a tio n  o l W o rk 150

7 13 P e rfo rm a n c e  S ta n d a rd s 100

7 14 H e a lth  F lex ib le  S p e n d in g  A c c o u n i (H e a lth  F S A ) 100

7 15 P ro v id e r D ii c ounts 2 5 0

7 16 In fo rm atio n  T e c h n o lo g y /C o m m u n ic a tio n 150

7 17 C lie n t S e rv c e /E x p e n e n c e 150

7 18 P h a rm a c y  3 e n e fit M a n a g e m e n t S ervices 150

7 19 C lin ic a l Pt 'gra m s 150

7 2 0  R e ta il N etw ork 100

7 21 M a il O rder 100

7 2 2  H igh D ed u c h b ie  H e a llh  P la n  a n d  H S A  E xp e rie n c e 50

7 2 3  C o st P rop o sa l 2 .0 0 0

7 24 A la sk a  O fferor s P re fe re n c e 500

5,000

Sect .n 8 - All Services except Pharmacy Network and Benefit Management
6 0 3  M a n a g e m e n l P la n  for the P ro je cl 150

8 04  E s s e n n a l A d m m islra liv e  S e rv ic e s  2 0 0

8 0 5  A p p e a ls  P roce d ure 50

8 0 6  V is io n  S ervices 50

8 0 7  U su a l. C u s to m a ry  and R e a s o n a b le  (U C R ) 150

8 0 8  C o o rd in a tio n  of B ene fits (C O B ) 150

8 0 9  U tilisatio n  R e v ie w  2 0 0

8 10 E m p lo y e e  A ssista n c e  P rogram  a n d  M M H  150

8 11 R e p o d m g  150

8 12 L o c a tio n  of W o rk  2 0 0

8 13 P e rfo rm a n c e  S ta n d a rd s 150

6 14 H e a lth  F lexib le  S p e n d in g  A c c o u n t (H e a lth  F S A )  150

8 15 P ro v id e r D isc o u n ts 2 5 0

8 16 In fo rm a tio n  T e c h n o lo g y /C o m m u n ic a tio n  2 0 0

8 17 C lien t S e rv ic e /E xp e rie n c e  150

8 18 H igh D e d u d tb ie  H e a lth  P lan  a n d  H S A  E xp e rie n c e  150

6 1 9 C o s I P ro p o sa l 2 .0 0 0

8 2 0  A la sk a  O fferor s P ie fe re n c e  50 0

£.000

Section 9 - Pharmacy Network and Benefit Management only
9 .0 3  M a n a g e m e n t P la n  for the Protect 2 5 0

9 04  E s s e n tia l A d m in istrative  S e rv ic e s  50 0

9 0 5  P h a rm a c y  B enefit M a n a g e m e n t S ervices 35 0

9 0 6  C lin ic a l P rog ra m s 5 0 0

9 0 7  R e ta il Netw ork 450

9 0 8  M a il O rder 4 5 0

9 0 9  C c s i P fo p o s a l 2 0 0 0

9 10 A la sk a  O fferor s P re fe re n c e  100

5,000

4



A l a s k a C a r e

Third Party Administrator 
Cost P roposa ls  (3 year total)

Original Cost P roposa l (January s, 2 0 0 6 ) T h ,s „umbershouldbenc[ k

taking j, to$34.887,17I a'eS

Aetna $49,163,734/ $ 4 5 ,3 8 7 ,1 7 1 *^
$3.5 million annual g u aran tee  for pharm acy reba tes

Premera - $34,390,750 —   „ _ . . . , , . f  nf,, . . . t 7 uTTL Doens t include network acess fees ofNo minimum guaran tee  for pharm acy rebates
3>o,ooU, j  1

* The s ta te  was unable to discern the difference betw een the two total prices offered by Aetna. Aetna 
was required to submit a single cost proposal in its best and final offer.

This is a customary way to show fees for an incumbant.
It demonscartes the lack of expcrtiese among the 
reviewers and procurment

Best and Final Cost Proposal (February 1 3.2 0 0 6 )

Premera - $34 077 274^ Doesn't include network access fees of $6,880,513 

No minimum guaran tee  for pharm acy rebates

No rcfrence to network savings share of $5,496,780 

(est)

Best and Final Cost Proposal (February 28 . 2006)

Aetna -—  $32,054,652
$750,000 annual g u aran tee  for pharm acy rebates  Nq refrence t0 netWork savings share

Aetna - $3,401,127 (est)Premera - $30,951,035 Premera - $13,741,949 (est)
$3.0 million annual g u aran tee  for pharm acy reba tes

P ag e  1



Retiree and Active Health P lans 
Cost Containment Measures

•  U t i l i z e  N e t w o r k  S a v i n g s  T P A  ( F Y 0 5 )  $ 3 5 . 2  M

•  V e r i f y  D e p e n d e n t  E l ig ib i l i ty  ( E s t )  $ 1 4  M

•  Q u a l i f i e d  f o r  M e d i c a r e  P a r t  D  S u b s i d y .................................................................. $ 7  M

•  N e g o t i a t e d  P h a r m a c y  R e b a t e .........................................................................................$ 4  M

•  U t i l i z e  G e n e r i c  D r u g s ............................................................................................................... $ 4  M

•  V e r i f i e d  E l ig ib i l i ty  f o r  F u l l - t i m e  S t u d e n t s ..................................................................$ 3  M

•  A w a r d e d  N e w  T P A  C o n t r a c t  t o  P r e m e r a  B l u e  C r o s s  ( 3  Y r  A v e ) . . . $ 3 . 6  M

T o t a l  A n n u a l  S a v i n g s  =  $ 7 0 . 8  M

P age  2



A l a s k a C a r e
. . t «

V o
/  ;

Third Party Administrator 
Contract Fee Schedule 

Last Final Best Offer Figures

A n n u a l  P r e m e r a  A e t n a

C o n t r a c t  F e e s  P r o p o s a l  P r o p o s a l  D i f f e r e n c e

F Y 0 7  $ 8 . 1  M  $ 7 . 2  M  $ . 9  M

F Y 0 8  $ 1 0 . 9  M $ 1 2 . 0  M ( $ 1 . 1  M )

F Y 0 9  $ 1 1 . 6  M

It's not likely Premera committed to keeping costs flat 
from 2009-2013. How can they compare this 

/ accurately. Need to know basis for 2010-2013.

Note: The RFP process reduced the overall costs for Third Party Administration by 
$10.9 million when compared with existing contract fees.
*Third year costs for FY09 with Premera Blue Cross would also apply to contract 
renewal periods. For example, 4 one-year renewals at $1.2 M would result in 
Additional savings of $4.8 M in the out years of the contract compare to the Aetna 
proposal. In other words, the baseline contract cost ending in FY09 would allow 
additional accrual of savings for each one-yen:' renewal.
Premera offered an annual $8.0 M Pharmacy Rebate Guarantee 
Aetna offered an annuai $750 000 Pharmacy Rebate Guarantee

$ 1 2 . 8  M * ( $ 1 . 2  M )

S a v i n g s  $ 1 . 4  M *

P a g e  3



A l a s k a C a r e
VAVV 

* .

Third Party Administrator 
Contract Fee Schedule

A n n u a l  P r e m e r a  A e t n a

C o n t r a c t  F e e s  P r o p o s a l  E x i s t i n g  D i f f e r e n c e
C o n t r a c t

F Y 0 7  $ 8 . 1  M  $ 1 3 . 9  M $ 5 . 8  M

F Y 0 8  $ 1 0 . 9  M $ 1 3 . 9  M  $ 3 . 0  M

F Y 0 9  $ 1 1 . 6  M $ 1 3 . 9  M  $ 2 . 1  M

S a v i n g s  $ 1 0 . 9  M

* C u r r e n t  c o n t r a c t o r  f i g u r e s  a r e  b a s e d  o n  F Y 0 6  a m o u n t ,  w h i c h  a r e  h e l d  

c o n s t a n t  f o r  F Y 0 7 ,  F Y 0 8  a n d  F Y 0 9  f o r  c o m p a r i s o n  p u r p o s e s .

P ag e  4



S U V e ,  B * ^

BEFORE THE STATE OF ALASKA OFFICE OF A DM INISTRATIVE HEARINGS 
ON REFERRA L BY THE C O M M ISSIO N ER OF THE D EPARTM ENT OF

A D M INISTRATION

In the M atter of: )
Aetna Life Insurance and Aetna )

) OAH No. 06-0230-PRO
_______________________________________ ) RFP No. 2007-0200-5946

S T A T E  O F  A LA SK A , D IV IS IO N  O F  G E N E R A L  S E R V IC E S
R E S P O N S E  B R IE F

This matter involves the procurement for claims administration and pharmacy

benefit m anagement for the Division o f  Retirement and Benefits. The contract for these

services is one o f  the largest contracts o f  the State o f  Alaska. The service provider,

frequently referred to as the “third-party administrator,” is responsible for administering

the health insurance benefits for over 29,000 retirees and 5,500 active employees.

Because the contract with the current third party administrator, Aetna, was set to

expire on June 30, 2006, with no further extensions available, the Division o f

Retirement and Benefits issued a request for proposals on November 30, 2005.' At the

end o f  the RFP process, the Division o f  General Services (“Division”) determined that

Premera was the successful bidder. The Division awarded the contract to Premera on

March 13, 2006. The Division o f  Retirement and Benefits and Premera have begun the

transition process and Premera will begin to perform under the contract on July 1, 2006.

See  RFP No. 2007-0200-5946, posted at: 
http://notes4.state.ak.us/pn/pubnotic.nsfiad4f363a31408ea98925672a00607900/60f7691 
928714c 18892570ca007faa6b?QpenDocument

State's Response Brief
ITMO Aetna; OAH No. 06-0230-PRO Page 1 of 17

http://notes4.state.ak.us/pn/pubnotic.nsfiad4f363a31408ea98925672a00607900/60f7691
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The Division acknowledges that a mistake was made in the RFP process: a 

portion o f  A etna’s proposal was misplaced and during the time it was misplaced Aetna 

was declared to be non-responsive. The impact o f  this mistake, however, had a 

principally positive effect on A etna’s chances— Prem era’s cost proposal was disclosed 

to Aetna during the period o f  time that A etna’s proposal had been mistakenly declared 

non-responsive. Thus, through the mistake, Aetna was able to gain a competitive 

advantage in bidding that never happens in a RFP process.

Once the Division recognized its mistake, it immediately sought to salvage the 

process by getting the parties to agree to a procedure for the remainder o f  the process. 

The parties agreed, and the procurement officer then followed that agreed-to process.

At the end o f  the day, however and despite the competitive advantage it had gained, 

A etna’s score was lower than Prem era’s.

Aetna now challenges the award to Premera on three grounds. First, Aetna 

challenges the process it agreed to. Second, Aetna challenges the cost factors set forth 

in the RFP, and urges that a different set o f  cost factors be utilized. Finally, Aetna 

contends that the Division unfairly coached Premera through the process.

Each challenge falls short. First, while a mistake in the process was made, it 

primarily benefited Aetna, and it was cured through the agreement o f  the parties.

Second, the time for contesting the cost factors the Divis >n elected to use in the RFP 

has long since pas*. Finally, as a factual and legal matter, the Division coached no party 

in this process.

State's Response Brief Page 2 of 17
ITMO Aetna; OAH No. 06-0230-PRO
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Accordingly, the Division respectfully requests that the contract award to 

Premera be upheld and Aetna’s appeal be dismissed.

I. B A C K G R O U N D

A. T h e  R e q u e s t  fo r  P ro p o sa l s

On November 30, 2005, the Division o f  Retirement and Benefits issued the RFP 

for claim management and pharmacy benefit serv ices. The RFP comprehensively set 

forth the services sought, the procurement procedure and how the proposals were to be 

evaluated. See RFP No. 2007-0200-5946.

The RFP also set forth the schedule for the process. Id  at Sec. 1.02. If  an 

offeror had questions regarding the RFP, they were to be submitted by 

December 18, 2005. Id. at Sec. 1.07.2 The deadline for proposals was initially 

December 28, 2005 (Sec. 1.01), but was later extended to January 6, 2006. See 

Amendment No. 6.

The RFP specifically advised offerors that if  they had concerns about defects in

the RFP they were to be made ten days prior to the deadline for proposals:

Offerors should carefully review this solicitation for defects and 
questionable or objectionable material. Comments concerning 
defects and objectionable material must be made in writing and

The deadline for questions was extended to December 19, 2005, by Amendment
No. 1. See
http://notes4.state.ak.us/pn/pubnotic.nsf 0 /60f7691928714c 18892570ca007faa6b/$FILE 
/2007-0200-5946+Amendment+1 .pdf.

Posted at:
http://notes4.state.ak.us/pn/pubnotic.nsf/0/60f7691928714c 18892570ca007faa6b/SFILE 
/2007-0200-5946++Amendment+6.pdf.

State’s Response Brief
ITMO Aetna; OAH No. 06-0230-PRQ Page 3 of 17
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received by the procurement officer at least ten days before the 
proposal opening. This will allow issuance o f  any necessary 
amendments. It will also help prevent the opening o f  a defective 
solicitation and exposure o f  offeror’s proposals upon which aw ard 
could not be made. P rotests b a sed  on a n y  om ission  or error, o r  on 
the co n ten t o f  the so lic ita tion , w ill b e  d isa llo w ed  i f  these fa u l ts  have  
not been  b rough t to  the a tten tion  o f  the  p ro cu rem en t o fficer, in 
writing, a t least ten days before the  tim e se t f o r  opening.

RFP, Sec. 1.06 (emphasis added). Prior to the deadline for proposals, several questions

were asked. The Division issued amendments with the answers. See  Amendment Nos.

1 -4. No offeror, however, objected to the content o f  the solicitation or to the manner in

which the RFP proposed to score the proposals.

The RFP advised offerors that both communications and discussions would be 

permitted with offerors reasonably susceptible to award. RFP, Sec. 2.06 -  2.07. The 

purpose o f  communications was limited to clarification o f  uncertainties and to eliminate 

confusion regarding a proposal. RFP, Sec. 2.06. The purpose o f  discussions was to 

ensure full understanding o f  the requirements o f  the RFP and the proposal. RFP, Sec. 

2.07. The RFP permitted proposal modifications following discussions. Id.

With respect to the evaluation o f  the proposals, the RFP provided that the 

“evaluation committee will be made up o f  the procurement officer and at least two 

active State employees and one PERS/TRS employer.” RFP, Sec. 2.09. The RFP made 

no guarantee, however, that the individuals on the evaluation committee would stay the 

same throughout the process.

State’s Response Brief
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The RFP requested that offerors submit proposals describing services for three 

different scenarios- (1) all services; (2) all services except pharmacy network and 

benefit management; and (3) pharmacy network and benefit management. RFP, Secs. 

7 -  9.4

The RFP provided for 5000 total points to score scenario one. The points were 

allocated as follows:

Technical proposal:
Cost proposal:
Alaska offeror’s preference:

2500 points (50 percent) 
2000 points (40 percent) 
500 points (10 percent)

See RFP, Secs. 7.01, 10. The technical proposal had twenty different criteria, each with 

multiple questions to be scored. The evaluation committee was to subjectively score the 

technical proposal. The cost proposal required the offeror to propose fees for five 

categories o f  service over the three years o f  the contract. RFP, Sec. 7.23. Scoring o f  

this section was objective. The low bidder would get 2000 points, the other bidders 

would be scored according to the formula set forth in the RFP. RFP, Secs. 10.21, 2.14.

B. E va lua tion  o f the  Proposals

The Division received four proposals by January 6, 2006: Premera, Aetna, 

Coresource and Walgreens. The Division declared the proposals from Coresource and 

Walgreens to be non-responsive since they did not possess a valid Alaska business 

license. The proposal from Aetna was determined to be non-responsive because it was

Ultimately, the Division did not evaluate the proposals for the second scenario 
and rejected all proposals for the third scenario. Accordingly, the scoring was based 
only on the proposals for the first scenario— all services.

Slate’s Response Brief
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thought to be incomplete. Thus, at he outset o f  the proposal evaluation process the 

Division believed it had only one responsive offeror— Premera. See  Exhibit B at 1 3 

(Affidavit o f  Walt H a n  ey).

For purposes o f  determining whether Prem era’s proposal was reasonably 

susceptible to award, the Division formed an evaluation committee and scored 

Prem era’s proposal. The evaluation committee was comprised o f  the following 

individuals: Sheri Gray, Kerry Jarrell, Freda Miller, Pat S.iier and Mike Williams.5 See  

Exhibit B at f  4 (Affidavit o f  Walt H a n  ey). On February 6, 2006, the evaluation 

committee scored Prem era’s proposal as follows:

Technical Proposal:
Cost Proposal:
Alaska Offeror’s Preference: 
Total:

1,490
2,000

500
3,990

See Exhibit B at ^ 5 (Affidavit o f  Walt H aney ).

Based on this score, the Division concluded that Prem era’s proposal was 

reasonably susceptible to award, and therefore the Division was permitted to engage in 

communications and discussions w'ith Premera for the purpose o f  clarification and 

understanding. RFP, Secs. 2.06 -  2.07. See Exhibit B a t |  6-7 (Affidavit o f  Walt 

H aney). The Division did engage in such communications and discussions. Id.

At the conclusion o f  those communications and discussions, Premera submitted 

its best and final offer on February 17, 2006. The evaluation committee (not including 

Pat Shier or Kerry Jarrell) scored Prem era’s proposal as follow's’

Pat Shier did not completely score the proposal, so his scores were not included.

i<

Slate’s Response Bnef
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Technical Proposal: 2,119
Cost Proposal: 2,000
Alaska O fferor’s Preference: 500
Total: 4,619

See  Exhibit B at 11 8 (Affidavit o f  Walt Harvey). Based on its evaluation o f  Prem era’s

proposal, on February 18, 2006, the Division issued a notice o f  intent to award the

contract to Premera. See  Exhibit B at f  9 (Affidavit o f  Walt Harvey).

Aetna then contacted the Division regarding the determination that its proposal 

was non-responsive. On February 21, because the notice o f  intent to award had been 

issued, the Division disclosed Prem era’s bid amount o f  $34 million to Aetna. Later that 

day, the Division found a set o f  binders that comprised the missing sections o f  A etna’s 

RFP. The Division immediately rescinded the notice o f intent to award. See  Exhibit B 

at H 10-11 (Affidavit o f  Walt Harvey).

On February 22 and 23, Aetna, Premera and the Division held teleconferences to 

decide how to proceed. See  Exhibit B at ^ 8-15 (Affidavit o f  Vern Jones). At this point, 

it was clear th Aetna had gained a tremendous competitive advantage in the process 

because its cost proposal totaled $45 million, which was significantly higher than 

Premera’s bid o f  $34 million. Aetna now had information to make its cost proposal 

competitive with Prem era’s.

The parties agreed to salvage the process through a modified evaluation process. 

First, the parties agreed that A etna’s proposal would be scored by the reconstituted 

evaluation committee made up o f  “ three members, two o f  whom were on the original 

PEC that scored Prem era’s proposal in the initial evaluation process.” See  Exhibit A

State’s Response Brief
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(M odified Evaluation Process Agreement). The members o f  the reconstituted 

committee were Freda Miller, Pat Shier and Judy Porter.

Next, the parties agreed that if  Aetna’s proposal was determined to be reasonably 

susceptible to award, that Aetna’s cost proposal would be disclosed to Premera. The 

purpose o f  this was to attempt to level the playing field between Aetna and Premera, 

given the disclosure o f  Premera’s cost proposal to Aetna. Id.

Next, the parties agreed that the Division would enter into discussions with both 

parties to be followed by the submission o f  best and final offers. Finally, the parties 

agreed that the proposals would be scored and a new notice o f  intent to award would be 

issued. Aetna, Premera and the Division each signed this agreement. See  Exhibit A 

(Modified Evaluation Process Agreement).

Following the signing o f  the agreement, the Division proceeded to implement it. 

First, the evaluation committee scored Aetna’s proposal to determine whether it was 

reasonably susceptible to award. The evaluation committee scored A etna’s proposal as 

follows:

Technical Proposal: 2,030
Cost Proposal: 1,502
Alaska O fferor’s Preference: 500
Total: 4,032

See Exhibit B at U 12 (Affidavit o f  Walt Harvey). Based on this score, the Division

determined that A etna’s proposal was reasonably susceptible to award.

Next, the Division disclosed Aetna’s cost proposal to Premera, which as noted

above was S45 million. The Division then entered into discussions with both Premera

State’s Response Brief
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and Aetna. Following this, Aetna and Premera each submitted best and final offers. 

Notably, A etna’s cost proposal decreased from $45 million to $32 million.

The evaluation committee then scored the changes to each proposal. The final 

results were:

Premera:

Technical Proposal: 2,120
Cost Proposal: 2,000
Alaska Offeror’s Preference: 500
Total: 4,620

Aetna:

Technica’ Proposal: 2,048
Cost Proposal: 1,931
Alaska Offvror’s Preference: 500
Total: 4,479

See Exhibit B at $ 15 (Affidavit o f  Walt Harvey). While the scores were very close,

Prem era’s was nonetheless the high score. The Division issued a new notice o f  intent to

award to Premera. See  Exhibit B at 51 16 (Affidavit o f  Walt Harvey). Because the time

to implement the contract was now only a slim few months away, the Division entered

into a contract with Premera on March 13, 2006. See  Exhibit B a t f  17 (Affidavit o f

Walt Harvey). Aetna filed a protest and the case was referred to this Office.

II .  A R G U M E N T

Aetna challenges the award to Premera on three basic grounds. First, Aetna

challenges the process it agreed to. Second, Aetna challenges the cost factors used to

evaluate the proposals. Finally, Aetna contends that the Division unfairly coached

Premera through the process. Aetna is wrong on all counts.

Slate’s Response Brief page 9 0f 17
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A. T h e  M o d i f ie d  E v a l u a t i o n  P rocess  Did Not D i s a d v a n t a g e  A e tn a  a n d  
W a s  L ega l ly  P e rm iss ib le

Aetna challenges the modified evaluation process it agreed to. T he  modified 

evaluation process did not disadvantage Aetna and was legally permissible. There are 

three reasons why this is so.

First, Aetna gained a competitive advantage that it never would have had 

otherwise. It learner the bid o f  its only competitor. With this incredibly valuable 

information Aetna was able to lower its cost proposal from $45 million to $32 million, a 

29 percent decrease. It is highly doubtful that Aetna would have been able to underbid  

Premera’s original bid w ithout the disclosure o f  this information.6

Second, the reconstituted evaluation committee was legally permissible. A 

leading treatise on procurement states that the composition o f  an evaluation com m ittee 

may be changed during an evaluation process:

A leading commentator confirms that this kind o f  disclosure to level the playing 
field is an appropriate approach: "When there has been an improper disclosure o f  
pricing or technical information, the contracting officer must decide on a course o f  
action to minin..^e the harm. The general rule stated by the Comptroller General is that 
the requirement for full and open competition overrides the prohibitions against 
improper disclosure." Ralph C. Nash, et al, Competitive Negotiation at 685 (2d ed.
1999).

Notably, however, the treatise states that a procurement officer would be jus tified  
in disqualifying an offeror that made use o f  a competitor’s inadvertently disclosed 
costing data in its best and final offer. Id. at 686. The treatise also suggests that in 
inadvertent disclosure cases denying the parties the chance to make a best and final cost 
proposal would be appropriate. Thus, the Division had viable options before it that 
would have seriously reduced A etna’s chances. Instead, the Division chose to let Aetna 
proceed all the way through to the scoring o f  the best and final offer, even though it was 
obvious that Aetna used Premera’s bid to make its best and final offer.

ale’s Response Brief
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Objectivity is generally sought by having the same evaluators 
review each proposal o r  portion o f  a proposal. However, i f  it is 
impractical to do so, proposals can be evaluated by different 
p e rsonne l. . . .  Agencies may change evaluators during the course 
o f  a procurement, and changes have been permitted even when the 
RFP stated the composition o f  the evaluation team.

Ralph C. Nash, et al, Competitive Negotiation at 533 (2d ed. 1999) (citations omitted).

The treatise quotes the following from a federal procurement case:

Generally, the composition o f  a technical evaluation board or 
committee is within the discretion o f  the contracting agency, and 
we will not question the composition o f  the board or committee 
unless there is evidence o f  fraud, bad faith, conflict o f  interest, or 
actual bias. . . .  Further, even the fact that the composition o f  the 
evaluation committee or board changes  during the course o f  a 
procurement does not automatically indicate anything improper, so 
long as the underlying evaluation is reasonable and consistent with 
the evaluation criteria.

PADCO. Inc., Comp. Gen Dec. B-270445, 96-1 CPD^| 142; (citations omitted;

emphasis added). Thus, changes in an evaluation committee are permissible.

In this case, nothing in the RFP or in law prevented the Division from changing 

the composition o f  the evaluation committee, with or without the consent o f  the 

offerors. In this case, however, Aetna agreed to the change. See  Exhibit A. Most 

importantly, there is no evidence o f  fraud, bad faith, conflict o f  interest or actual bias in 

this matter. The change in the composition o f  the evaluation committee was 

necessitated by the circumstances. The missing portion o f  A e tna’s proposal had been 

located, and the parties wanted to move forward expeditiously.

Aetna challenges the use o f  Pat Shier on the reconstituted evaluation committee.

A.etna contends that Mr. Shier was not qualified to be on the reconstituted committee

s Response Brief
0 Aetna; OAH No. 06-0230-PRO Page 11 of 17



because his scoring o f  the first Premera proposal was not counted. In the modified 

evaluation agreement Aetna agreed to two m embers from “the original PEC that scored 

Prem era’s proposal in the initial evaluation process.” Exhibit A. Mr. Shier was a 

mem ber o f  the original PEC. Therefore he was qualified to be on the reconstituted 

evaluation committee.

Finally, the fact that the reconstituted evaluation com m ittee did not completely

rescore the two proposals following the submission o f  the best and final offers was

permissible. A leading treatise on procurement law states:

There is no requirement that each final proposal be totally 
re sco re d . . .  It has been found proper for agency evaluators to 
assess the changes that a BAFO has made to the original proposal 
and report them to the source selection o f f ic ia l . . .  or to take the 
BAFO changes into consideration when making the source 
selection decision.

Ralph C. Nash, et al, Competitive Negotiation at 698 (2d ed. 1999) (citations omitted)."

In this case, the reconstituted evaluation committee was not legally required to 

completely rescore the proposals. Moreover, nothing in the modified evaluation process 

agreement requires complete rescoring. See  Exhibit A.

In summary, the modified evaluation process did not disadvantage Aetna— to the 

contrary it conferred a tremendous competitive advantage upon Aetna. Moreover, the 

reconstituted evaluation committee was both legally permissible and agreed to by the

Moreover, the treatise goes on to say, “[tjhere is no requirement that the final 
proposals be evaluated by the same evaluators that scored the original proposals.” Id. 
at 699.

Slate’s Response Bnef
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parties. Finally, the scoring o f  only the changes in the best and Final offer was both 

legally permissible and agreed to by the parties.

B. A e tn a  W a i v e d  I ts  C h a l l e n g e  to t h e  R F P ’s C o s t  F a c t o r s  by Not 
O b j e c t i n g  P r i o r  to t h e  D ead l ine  fo r  P r o p o s a l s

Aetna contends that the cost proposal scoring factors should now be changed to 

include “total costs” to the State. Aetna Appeal at 27, 33. Aetna supports its contention 

with lengthy affidavits that contain a variety o f  numerical calculations that are not part 

o f the cost proposal. Aetna waived this argument by not raising it before the deadline 

for proposals.

The RFP clearly requires offerors to raise concerns with the RFP prior to the 

deadline for proposals: “ Protests based . . .  on the content o f  the solicitation, will be 

disallowed  i f  these faults have not been brought to the attention o f  the procurement 

officer, in writing, at least ten days before the time set for opening.” RFP, Sec. 1.06 

(emphasis added). Aetna failed to raise its concerns with the cost proposal factors prior 

to the deadline for proposals. Therefore, it has waived this argument.

A leading treatise on procurement law confirms this conclusion:

The opportunity to protest against RFP improprieties to the 
Comptroller General will be lost if the protest is not raised before 
the closing date for the receipt o f  proposals.

Ralph C. Nash, et al, Competitive Negotiation at 440 (2d cd. 1999).

In this case, the cost proposal, as designed, was straightforward and easy to 

understand and for the parties to complete. It was designed to permit objective scoring. 

No party objected prior to the deadline. Now Aetna seeks to change the cost proposal

State's Response Brief Page 13 of 17
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a H  submits new calculations that may have a subjective element. Respectfully, the 

Division suggests that this Office may safely ignore such calculations. Aetna has 

waived this argument by not timely objecting to the cost proposal.

C .  T b e  Div is ion  C o a c h e d  No O n e  -  C o m m u n i c a t i o n s  a n d  Discussions  
W e r e  P e rm is s ib le

Aetna contends that the D ivision’s communications and discussions with 

Premera were improper and that the Division coached Premera. Aetna is wrong.

Alaska law permits communications and discussions w ith offerors reasonably

susceptible to award:

[DJiscussions may be conducted with responsible offerors who 
submit proposals determined to be reasonably susceptible o f  being 
selected for award for the purpose o f  clarification to assure full 
understanding of, and responsiveness to, the solicitation 
requirements. Offerors reasonably susceptible o f  being selected 
for award shall be accorded fair ai j  equal treatment with respect 
to any opportunity for discussion and revision o f  proposals, and 
revisions may be permitted after submissions and before the award 
o f  the contract for the purpose o f  obtaining best and final offers.

AS 36.30.240; see also  2 AAC 12.285 -- .290. The Division recognized the

requirements o f  this law in the RFP. RFP, Secs. 2.06 -  2.07.

Aetna characterizes the communications and discussions between the Division 

and Premera as improper. But the fact is that between opening o f  the proposals on 

January 6 and the discovery o f  the misplaced Aetna binders on February 21, the 

Division understood Premera to be the only offeror reasonably susceptible to award. 

Therefore, there was clearly no intent to coach Premera or show Premera any 

favoritism. All communications and discussions were designed to do precisely what the

Stale’s Response Brief
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statute, regulations and RFP allowed: clarify uncertainties, eliminate confusion and 

ensure full understanding. The law permits revisions to proposals during this process. 

When uncertainties are clarified, confusion eliminated and fuller understanding 

achieved, it should come as no surprise that an offeror’s score will increase. That is 

exactly what the law contemplates and that is exactly what happened here.8

Once the Division realized it had misplaced a portion o f  A etna’s proposal, it 

afforded Aetna the same opportunity for discussions as it did  Premera. In the modified 

evaluation process agreement, the parties agreed that “ [djiscussions under AS 36.30.240 

with Aetna and Premera will occur Friday, February 24.” See  Exhibit A. Aetna had the 

opportunity to request extra time for discussions. It did not. It is now too late for Aetna 

to complain about not having enough time for discussions, when it had the perfect 

opportunity to do so two months ago.

In summary, the Division’s communications and discussions with Premera were 

appropriate and legal. There is no appearance o f  impropriety. Aetna was given an 

equal and fair opportunity to have discussions, and agreed with the Division on the 

to which it would have such discussions.

“The primary objective o f  discussions is to maximize the G overnm ent’s ability to 
ibtain best value, based on the requirement and evaluation factors set forth in the 
olicitation.” FAR 15.306(d)(2), quoted b y , Ra.ph C. Nash, et al, Competitive 
'Jegotiation at 647 (2d ed. 1999).

tale’s Response Dnef Page 15 of 17
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A leading commentator on procurement law confirms that agencies have “broad 

discretion in the evaluation process.” Ralph C. Nash, et al, Competitive Negotiation at 

536 (2d ed. 1999). However, evaluations must not be irrational or arbitrary. The 

commentator concludes that “ evaluations will not be overturned if  they are based on 

errors which are merely minor or nonprejudicial.” Id.

The Division does not dispute it made an error in this process by misplacing a 

portion o f  A etna’s proposal. This error, however, was corrected in a way that conferred 

a competitive advantage upon Aetna. The Division and the parties agreed to salvage the 

process in a legally sound and appropriate way. The Division followed the agreed-to 

process, and at the end o f  the process Premera w'on and Aetna lost. There was nothing 

irrational or arbitrary about the process, the scoring or the award.

'//

III

III

III .  C O N C L U S I O N
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Accordingly, the Division respectfully requests that this Office sustain the award

to Premera and dismiss A etna’s appeal.

DA TED  this 28th day o f  April, 2006.

DAVID W. M A R Q U EZ 
A TTORNEY G EN E RA L

By:

V IN E ,  I   }  ^

Michael Barnhill 
Assistant Attorney General 
Alaska Bar No. 9 3 11063
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RRP No. 2007-0200-6346

Agreed upon process by Stats of Alaska (Stata), offeror Premera Blue Cross Blue Sl’ield 
of Alaska (Premera), and offeror Aetna, per te'econferenc# calls held between the 
parties' representative# on February 22 and 23,2006:

Modified Evaluation Process Steps:

1. Thursday, February 23,2006, Aetna proposal evaluation and scoring procese Is 
underway, ar - la anticipated to be completed by the reconstituted Procurement 
Evaluation Committee (PEC) which consist* of three members, two of whom were on 
the original PEC that soored Premera’# propoeal in the Initial evaluation process. All 
PEC members a n  Stats employees.

2. If, after Step 1, it (a determined by the State that Aetna’s proposal Is both responsive 
and reasonably susceptible for award, the following will occur aa to disclosure of 
Aetna’s original price and Premera’s price upon whioh the original notice of intent to 
award was bared (now rescinded) so that the State may proceed to conducting 
discussions with both offerori under A8 36.30.240:

a. Prior to release of Aetna's prioe, the Stats will ensure agreement with Aetna 
officials as to the accuracy of Its offer (total figure) provided. Only tha exact three-year 
pnoe total provided In Aetna's proposal will bs disclosed to Premera after confirmation 
from Aetna: and

b. The 6tate will obtain confirmation from Premera ae to their exact three-year 
price total upon which tha original nofice of Intent to award was bued, and provide that 
figure to Aetna.

3. Discussions u n d r  AS 36.30.240 with Aetna and Premera will ocour Friday, February 
24. During discussions, a date and time will bo set for receipt of beet and final offers 
from both offerors (tentatively set for Tuesday, February 28. noon Alaska Time).

4. After receipt of best end final offera from Aetna and Premera, both proposes will be 
scored and a new notice of Intent to awanj will be issued. The State anticipate# the 
notice of Intent to award wilt be issued on or before March 2, 2006.

5. The normal protest and appeal process will be available after the new Notice of 
Intent to Award is i98uod as set out in Step. 4.
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The undersigned parties agree, and to take no exception to the process as set forth in 
Steps 1 through 5 above:

By:

Yorl Milo Date
Chief LegaJ Officer

Aetna

2  -3 -7 )

Mike Robinson Date
Western Regional Mead 
National Account*

Premera Blue Shield of Alaska
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In the M atter of: )
Aetna Life Insurance and Aetna )

) 
J

OAH No. 06-0230-PRO 
RFP No. 2007-0200-5946

A F F ID A V IT  O F  W A L T  H A R V E Y

Walt Harvey, being first duly sworn upon oath, deposes as says:

1. I am  a procurement officer within the Department o f  

Administration, Division o f  General Services. I have been a procurement officer for 22 

year?; I have the highest level o f  professional procurement certification issued by the 

National Institute o f  Governmental Procurement.

2. 1 assumed principal responsibility for RFP No. 2007-0200-5946, 

claims administration and pharmacy benefit management, on January 31, 2006.

3. When I began work on the RFP, my understanding was that the 

Department o f  Administration had received only one responsive proposal. The only 

responsive offeror was Premera.

4. My first task was to direct the evaluation committee to determine 

whether Premera’s proposal was reasonably susceptible to award. Prior to my taking 

responsibility for this RFP, the following individuals had been selected to be on the 

committee: Sheri Gray, Kerry Jarrell, Freda Miller, Pat Shier and Mike Williams. All o f  

these individuals were State o f  Alaska employees, except Kerry Jarrell who was a 

representative from the Bering Strait School District in Unalaklcet, Alaska.

AFFIDAVIT OF WALT HARVEY
ITMO Aetna, OAH No. 06-0230-PRO a

Exhibit I page. .of

Page 1 of 4
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5. The evaluation committee scored P rem era’s proposal. The average

o f their scores was:

Technical Proposal:
Cost Proposal:
Alaska Offeror’s Preference: 
Total:

1,490
2,000

500
3,990

I decided to not include Pat Shier’s score in the average since he did not completely 

score the proposal.

6. Based on this score, I determined that Prem era’s proposal was 

reasonably susceptible to award.

7. Between February 6 and February 1 7 ,1 engaged in 

communications and discussions with Premera as permitted by  the RFP and Alaska law. 

At no time did 1 ever intend to coach Premera. M y intention was solely to clanfy 

uncertainties, eliminate confusion and ensure full understanding, as well as to get the 

best possible offer for the State o f  Alaska. My communications and discussions with 

Premera were no different than any other communications and discussions ! have 

conducted with offerors in my over 20 years o f  experience as a procurement officer.

8. On February 17, Premera submitted its best and final offer. The 

evaluation committee scored the BAFO as follows:

Technical Proposal:
Cost Proposal:
Alaska Offeror’s Preference: 
Total:

2,119
2,000

500
4,619

9. On February 18, 2006, I issued a notice o f  intent to award the

26 contract to Premera.

AFFIDAVIT OF WALT HARVEY
ITMO Aetna, OAH No. 06 0230-PRO

Exhibi t 1 2 .  p a g e ., oH

Page 2 of 4
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10. On February 21, representatives from Aetna contacted me to 

inquire why their proposal had been declared non-respons’ve A etna’s lobbyist,

Reed Stoops, also asked what Prem era’s cost proposal was. Because the notice of intent 

to award had been issued, that information was now public, and so I disclosed that 

P rem era’s bid w 'S  approximately $34 million.

11. On the afternoon o f  February 21, we discovered that a portion o f  

A etna’s proposal had been misplaced. I rescinded the notice o f  intent to award the 

contract to Premera.

12. On Februaiy 2 3 , 1 was directed to implement the modified 

evaluation process agreement that the parties agreed to. I proceeded to do so. I first 

directed the evaluation committee to complete the scoring o f  Aetna’s proposal to 

determine if  it was reasonably susceptible to award. The evaluation committee scored 

A etna’s proposal as follows:

Technical Proposal: 2,030
Cost Proposal: 1,502
Alaska Offeror’s Preference: 500
Total: 4,032

13. Based on this score, I determined that A etna’s proposal was 

reasonably susceptible to award.

14. Following the submission o f  the best and final offers, 1 directed the 

evaluation committee to score the changes to the proposals. In my experience, we never 

re-score an entire proposal following the subm ^sion  o f  best and final .J t fers unless the

AFFIDAVIT OF WALT HARVEY
ITMO Aetna; OAH No. 06-0230-PRO

page.  L

Page 3 of 4
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entire proposal has changed. My understanding was that the parties had not requested 

tl at the proposals be entirely re-scored.

15. The final results o f  the evaluation committee were:

Premera:
Technical Proposal:
Cost Proposal:
Alaska O fferor’s Preference: 
Total:

Aetna:
Technical Proposal:
C'ist Proposal:
Alaska O fferor’s Preference: 
Total:

2,120
2,000

500
4,620

2,048
1,931

500
4,479

16. 1 then issued the notice o f  intent to award the contract to Premera.

17. On March 13, 2006, the State entered into the contract with 

Premera for third party "Jm inistrator services.

Further your affiant sayeth naught.

DATED.

c_v_-
Walt Harvey 
Procurement Officer

SUBSCRIBED AND SW ORN TO before me thiFcg _ £ _ d a y  o f

\p ril  2006.

STATE OF ALASKA 
OFFICIAL SEAL 

Rebecca C Allison |
NOTARY PUBLIC 

My Commission Expires. 1

Notary Public In and For Alaska

FFIDAVIT OF WALT HARVEY
:MO Aetna; OAH No. 06-0230-PRO
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j  F R A N X H .  MURKOWSKI. GOVERN

PO BOX 110210 
JUNEAU. ALASKA 996110210  
PHONE (907) 465-2250
FAX 1907)465-2189

Chris Kennedy 
Administrative Law Judge 
Department o f  Administration 
Officer o f  Administrative Hearings 
550 S. 7th Ave., Suite 1780 
Anchorage AK 99501

Re: Protest Report -  Aetna Protest
RFP 2007-0200-5946

Dear Hearing Officer Kennedy:

This is the state’s protest report for RFP 2007-0200-5946, submitted in accordance 
with AS 36.30.605. It is being submitted to you, under the delegation issued by 
C'ommissionr* Nordstrand, A etna’s appeal o f  the procurement officer’s protest decision 
was received by the state on March 28, 2006. t he date o f  submission o f  this protest 
report was agreed to by the parties and your office per our order o f  April 4, 2006.

Aetna raises two principal points on appeal: (1) that the state violated 
AS 36.30.250(a) and 2 A \C  12.260(a) by using different evaluation teams to score the 
proposals; and (2) that the state violated AS 36.30.240 and 2 AAC 12.290, and created an 
appearance o f  impropriety that affected the outcome o f  the procurement by engaging in 
prolonged and complex negotiations with Prem era.1

Aetna raises a new issue under this appeal that Premera 's cost is actually $2.48 
million higher than Aetna’s cost based on a new analysis generally contained in the 
affidavit o f  Matt McGuinnes attached to the appeal. That argument and the analysis were 
not included in A etna’s protest and should not be considered at the appeal stage. 
However, for the record, the state address this matter.

Aetna raised a third issue in its protest— that the state failed to separately score 
A etna’s proposal to provide pharmaceutical claim services only. But Aetna has not 
appealed that issue. Aetna Appeal, p.7 n.5.

\ IM I @
D E P A R T M E N T  O F  A D M IN IS T R A T IO N

DIVISION OF GENERAL SERVICES 
April 28, 2006

printed on recyclL j  paper



Hearing Officer Kennedy
OAH No. 06-0230-PRO

April 28, 2006
Page 2

The state believes A e tna’s entire appeal should be denied for the reasons discussed
below.

I. Background

Discussion: At this juncture, it is undisputed by the parties that Aetna submitted a 
responsive proposal and that one set o f  A etna’s proposal binders was unknowingly 
misplaced dum ing  the proposal evaluation process The procurement officer’s protest 
decision (page 3) adequately addresses why the state could not simply contact Aetna to 
inquire about missing sections o f  the proposal. Additionally, the separate matter o f  
A etna’s missing set o f  binders is not a point included in the protest or this appeal.

•  On page two o f  the appeal Aetna states that the “ initial award to Premera 
v as predicated on the erroneous conclusion that Premera was the sole 
responsive bidder.” (Emphasis added.)

Response: There was never an “ initial aw ard” to Premera. The state issued a 
“Notice o f  Intent” to award a contract (ref. AS 36.30.365) to Premera on February 18, 
2006, but no initial award was made. Further, before Aetna signed the agreement 
(Exhibit A, s ta te ’s protest decision) that allowed the “agreed-to” evaluation process 
proceed, it knew that P rem era’s proposal had met all the RFP criteria, it was scored and 
the state moved to discussions followed by a best and final offer (Jones Affidavit at U 12). 
Aetna was fully aware that the state had considered Premera to be the sole responsive 
bidder at that time.

• Aetna continues to mischaracterize the state’s evaluation o f  Premera’s 
proposal. On page two o f  the appeal Aetna states, “Shortly thereafter, tl ? 
Division began extensive private communications with Premera aimed at 
improving its offer.”

Response: The state’s communications with Premera were authorized by law and 
properly conducted under AS 36.30.240 and 2 AAC 12.290. That same process was used 
by the state to discuss various aspects o f  Aetna':, proposal. Aetna states on page two o f  
the appeal that Premera answ ered the state’s 21 pages o f  questions in a “49-page reply on 
February 13, 2006. A ttachm ent 4(b) at 7-56” However, please note that these pages 
include both P rem era’s restatement o f  the questions and its response.



Hearing Officer Kennedy
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April 28, 2006
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•  On page three o f  the appeal, Aetna attempts to attach legal significance to the fact 
that Premera had no competition when its proposal was initially evaluated by the 
state.

Response: Premera was not made aware that it was the sole offeror until after the 
first Notice o f  Intent was issued on February 18, 2006. At no time prior to that date 
during evaluation, scoring, discussion or the best and final phase did the state inform 
Premera that it had submitted the or !y responsive proposal. 36.30.230 prohibits the 
state from disclosing the contents o f  proposals to competing offerors or releasing the 
register o f  proposals until after the Notice o f  Intent is issued.

•  Reference is made on page three o f  the appeal that Prem era’s score for the non­
cost factors increased by 629 points, to a total o f  2119 points, after the state scored 
its best and final offer on February 16 - 17, 2006.

Response: Premera received 629 additional points for the non-cost technical
factors when its best and final offer was scored. When the first Notice o f  Intent was 
issued on February 18th, Premera had a total score o f  4,619 points:

Awarded Points Available Points
1,490 A w a rd e d  Feb. 6th (o r ig in a l p ro p o s a l) 2,500 - Technical Proposal

6 2 9  A w a rd e d  F eb . I? " 1 ( I 11 best &  f in a l)

2,000 2,000 - Cost
500 500 - Alaska Offeror’s Preference

4,619 total score  P re m e ra

Aetna’s point total was 4,032 after its proposal was scored by the reconstituted 
committee on February 23, 2006, but before the submittal o f  its best and final offer:

Awarded Points Available Points
2,030 2,500 - Technical Proposal
1,502 2 ,0 0 0 -C o s t

5CO 500 - Alaska Offeror’s Preference
4,032 total score A etna

A total o f  587 points separated Aetna and Premera at this juncture, before the 
submittal o f  best and final offers on February 28, 2006. It was mathematically 
impossible for Aetna to overcome Picm era’s lead in the scoring process during the best 
and final round based solely on non-cost factor improvements to its technical proposal.
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Even if  A etna’s technical proposal achieved a perfect score in the best and final round 
and increased from 2,030 points to 2,500, which was unlikely and in fact Aetna gained 
only 21.5 additional points during that process, Aetna would still be 117 points behind 
Premera.

Therefore, the only way Aetna could prevail would be to dramatically reduce the 
cost o f  its proposal (RFP Section 7.23). Here, as a result o f  this protracted p ro cu rem en t, 
and before submitting its best and final offer Aetna knew that Premera had submitted an 
original cost proposal o f  S34,077,274. This was a significant competition benefit to 
Aetna.

After discussions authorized under AS 36.30.240 with both parties on February 
24, 2006, and with Aetna having the benefit o f  knowing Prem era’s original cost proposal, 
Aetna reduced its cost proposal by at least $13 million, from $45,387,171 in its original 
proposal to $32,054,652 in its best and final offer. As such, Aetna garnered an additional 
429 points for cost. However, even with the substantial increase in cost points Aetna was 
unable to exceed P rem era’s total score.

• On pages four and five o f  the appeal Aetna continues to advance the incorrect 
notion that a “reasonably susceptible for award” determination regarding its 
proposal could have been made without the comparison o f  scores. On page four, 
footnote two in the appeal incorrectly states that scoring does not occur in order 
for the state to determine which proposals are reasonably susceptible for award, 
but rather “a look at the intrinsic strengths and weaknesses o f  a proposal, so as to 
see whether, i f  improved, it might plausibly become the best and final offer.”

Response: The agreement (Exhibit A, state’s protest decision) provides under
Item 1 that A etna’s proposal would first be evaluated and scored. Then, the next step in 
the process, Item 2, references the “reasonably susceptible for award” determination. 
Since the evaluation o f  this RFP was based on a numerical rating system, the only way to 
make a “reasonably susceptible for award” determination was to compare scores. The 
state previously dealt with this subject on page 6 o f  the protest response, but provides this 
additional explanation and analysis o f  the issue. 2 AAC 12.290(a) states:

O fferors o f  proposals reasonably susceptible fo r  aw ard as determ ined in the 
evaluation conducted  under 2 A A C  12.260 m ay be offered the opportunity to discuss their 
proposals with the procurem ent officer or evaluation com m ittee at the discretion o f  the 
procurem ent officer. (Em phasis added.)
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Therefore, whether a proposal is “reasonably susceptible for aw ard” is determined 
by the evaluation method conducted under 2 AAC 12.260 for the procurement in 
question. 2 AAC 12.260(b) states:

The evaluation m ust be based only on the evaluation fa c to rs  set out in the 
request fo r  proposals. The relative im portance or w eighting value o f  each 
evaluation factor shall be set out in the request for proposals. N um erical ratine  
system s m ay be used, but are not required. I f  a num erical rating system  is not 
used, the procurem ent officer, or each m em ber o f  the evaluation committee, as 
applicable, shall explain his o r  her ranking determ ination in writing. (Em phasis 
added.)

Since the relative importance or weighting value o f  each evaluation factor set out 
in RFP 2007-0200-5946 was based on a numerical rating system, the only way to 
determine whether A etna’s proposal was reasonably susceptible for award was to 
compare its score to P rem era’s existing score. It was not legally possible to simply “ look 
at the intrinsic strengths and weaknesses o f  a proposal” in order to make the reasonably 
susceptible for award determination, as alleged by Aetna.

•  Aetna states on pages four and five o f  the appeal that the state first breached the 
agreement when it appointed only one common evaluator to the reconstituted 
committee, but then Aetna alleges a second breach occurred because an identical 
review committee (the reconstituted committee) did not score both proposals. 
One, the state disagrees it breached the agreement. Two, i f  the intent o f  the 
agreement was to have the reconstituted committee score each proposal “ from top 
to bottom,” it w ouldn’t have mattered who was on the committee.

On pages five and six o f  the appeal, Aetna discusses its understanding o f  the final 
evaluation process that was agreed to by the state, Premera and Aetna.

Response: The state acknowledges this procurement w'as atypical. However, after 
locating Aetna’s missing binder prior to award o f  the contract, the state immediately 
sought to develop an “agreed-to” process in cooperation with the interested parties that 
was in the state’s best interest and as fair to both parties as possible under the 
circumstances (Jones Affidavit at f  11). The parties, including Aetna, agreed to the 
process and agreed to waive a protest o f  the process.
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II. A e t n a ’s P r o t e s t  I n t r o d u c t i o n

•  On page seven o f  the appeal, Aetna claims that the evaluation process for this
procurement failed to comply with 2 A A C 12.260(a), which refers to an 
“evaluation com m ittee” not committees. This is a new argument not raised in 
A etna’s protest.

Response: In its protest, Aetna alleged the state “violated basic principles o f
competitive bidding by assigning different evaluators to award discretionary points to 
two different bidders,” not that the state failed to comply with 2 AAC 12.260(a). Aetna
was fully aware that the third member o f  the reconstituted PEC was entirely new to the
process. One o f  Aetna’s representatives even recalls her name (Judy Porter) from 
meetings with the state that culminated in the “agreed-to” evaluation process (Reed 
Stoops Affidavit at ^ 6). Not only did Aetna fail to raise this issue in its protest, it agreed 
in writing to a “differently constituted” PEC. The state provided two o f  the original five 
PEC members that evaluated Prem era’s offer and Aetna signed an agreement that 
allowed different evaluation teams to evaluate the proposals submitted by Aetna and 
Premera. As such, Aetna is barred from raising this new issue.

I I I .  A e t n a ’s R e q u e s t  for  a  S tay  o f  A w a r d

•  Aetna maintains the state never ruled on its request for a stay o f  award, pursuant to
AS 36.30.575, before simply going ahead and signing the contract, without notice 
o f  any kind to Aetna.

Response: Here, Aetna misinterprets AS 36.30.575. There are no notice
requirements in this statute Further, the statute does not require a written determination 
by the procurement officer i f  a stay is not granted. AS 36.30.575 reads:

I f  a pro test is f i le d  the aw ard m ay be made unless the procurem ent officer 
o f  the contracting agency determ ines in writing that a

( 1) reasonable probability  exists that the protest w ill be sustained; or
(2) stay o f  the aw ard is not contrary' to the best interests o f  the state.

In this case, the procurement officer ruled on A etna’s stay request before the 
contract with Premera was signed. A etna’s protest was received by the state on 
M arch 10, 2006. The state was already aware o f  a portion o f  A etna’s objections as put 
forth in a letter from u-tna to the state on March 6, 2006 (Exhibit I ). After the receipt o f



H earing  O fficer  K ennedy
O A H N .  06-0230 -P R O

April 28, 2006
Page 7

A etna’s protest, and before the contract was awarded to Premera, the state’s procurement 
officer spent tw o and a ha lf  full days researching the merits before deciding that a stay 
would be contrary to the best interests o f  the state and a reasonable probability did not 
exist that the protest would be sustained. These actions by the procurement officer 
occurred before Premera received the award on March 13, 2006.

IV. T h e  P r o c u r e m e n t  O f f i c e r ’s R e s p o n s e  to  A e t n a ’s P r o t e s t ;  Iden t i f i ca t ion  o f  
E r r o n e o u s  F a c t u a l  F in d in g s  a n d  R e s u l t a n t l y  E r r o n e o u s  L ega l  C o n c lu s io n s

Discussion: The procurement o fficer’s protest decision stands alone and does not 
comport with A e tna’s view on the principal findings and conclusions on page eight o f  the 
appeal. Aetna mischaracterizes the procurement officer’s conclusion regarding 
communications. The P O ’s conclusion were as follows:

I  believe Prem era and A etna  were afforded ‘fa ir  and  equal treatment with 
respect to any opportunity fo r  discussion an d  revision o f  p ro p o sa ls"  as required  
by  AS 36.30.240. However, that does not mean the state m ust discuss the exact 
items, or the same num ber o f  item s with each offeror. Such an interpretation is 
unreasonable considering the variety o f  RFPs issued by the state and the fa c t that 
c^ferors respond to RFPs in d ifferent m anners proposing  a variety o f  solutions.

Further, as noted on the fir s t  page o f  A e tn a ’s protest, it is reasonable to 
conclude that a P E C  w ould have fe w e r  item s to clarify and discuss with Aetna, 
who is the current contractor and  has been the provider o f  the services covered by 
the RFP f o r  the last 24 years.

Communications with Aetna and Premera under AS 36.30.240 could not be the 
“sam e.” The matters needing clarification were based upon the individual offers. 
However, Premera and Aetna were afforded “ fair and equal treatment with respect to any 
opportunity for discussion and revision o f  proposals.” Discussions under AS 36.30.240 
are held for “ the purpose o f  clarification to assure full understanding of, and 
responsiveness to, the solicitation requirements...” Fair treatment does not mean the state 
has to spend an equal amount o f  time with each offeror, discuss the same areas or number 
o f  questions, or submit, the same num ber o f  pages to each offeror. Discussions are 
customized to address each offeror’s proposal.
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states:
“Discussions are tailored to each offeror’s proposal, and shall be 

conducted by the contracting officer with each offeror within the 
competitive range."

Page 901 o f  Form ation o f  G overnm ent Contracts states:

“Thus, it is proper to conduct detailed discussions with offerors 
whose proposal contain technical deficiencies while affording those with 
technically acceptable proposals only an opportunity to submit a final 
proposal.”

That is what occurred here. The state simply had more items to discuss with 
Premera than with Aetna (who has provided these services to the state for the past 24 
years). Such action by the state does not violate AS 36.30.240. It is neither improper, 
nor constitutes a basis for an "appearance o f  impropriety” finding.

V. T he  N a tu re  o f  the C o n tra c t  Being Aw arded

Discussion: Under this section o f  the appeal Aetna provides a brief background o f 
the contract. Aetna states on page ten that when the best and final proposals were opened 
(February 28, 2006), “the cost o f  the hvo responsive proposals appeared virtually 
identical” and that Premera was awarded 2,000 points for cost while Aetna received 
1,930 cost points.

Response: The state disagrees that costs were virtually identical. Prem era’s best 
and final cost proposal submitted under RFP Section 7.23, which was used to calculate 
the points allocated for cost, was over SI million lower than A etna’s cost proposal. In 
addition, Prem era’s third-year costs o f  SI 1,769,483 would apply to the contract renewal 
periods and A etna’s third-year costs ot S I2,839,123 exceed Prem era’s costs by over S 1 
million. Therefore, the four one-year renewals o f  a contract with Prem era’s, at Si million 
savings each year, would result in total savings o f  54 million when compared to a new 
contract w ith Aetna. Further, a comparison o f  Aetna’s annual pharmacy rebate guarantee 
o f  $750,000 vs. Prem era’s annually guarantee o f  S3 million in pharmacy rebates reveals 
even more savings to the State o f  Alaska during the firm term o f  thr contract and each 
renewal period. RFP Section 3.08 states, “administrative fees will be offset monthly by a 
percentage o f  the guaranteed yearly drug rebate...” In sum, the points allocated to cost 
under this RFP were based on each offeror’s administrative fees submitted under Section 
7.23, as calculated according to the objective formula described in RFP Section 2.14.

Cibinic/Nash, Formation of Government Contracts (3rd edition; 1998) pg. 900
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• Aetna raises a new argument in the appeal (page 10 at ^ 1), that Premera’s cost is 
higher than A etna’s cost because some o f  Prem era’s large costs should have been 
included as part o f  its administrative fees. In this paragraph o f  the appeal, Aetna is 
discussing the best and final cost proposals submitted February 28, 2006.

Response: The “ large costs” that Premera should have included in the 
administrative fees, as alleged by Aetna, is based on the 30% figure, above Premera’s 
medical network guarantee o f  S i 00 per employee/per month, which could be retained by 
Premera (M cG uinness’ Affidavit, page 5 at t  1).

The RFP did not require such amounts, potentially retained by the contractor, to be 
included in the administrative tees, nor did the cost schedule under RFP Section 7.23, 
upon which tne cost points were calculated, reference such amounts.

Further evidence these amounts were not included in the administrative fees is the 
fact that Aetna’s retained amounts (M cG uinness’ affidavit at 29) arc made up o f  two 
components; a “bonus” o f  up to 5% o f  medical fees that Aetna can earn for exceeding its 
network savings guarantee and fees related to A etna’s National Advantage Program 
(NAP). Neither o f  these two components are included in A etna’s administrative fees 
under RFP Section 7.23. Indeed, Aetna’s “bonus” o f  up to 5% o f  medical fees that Aetna 
might earn for exceeding its network savings guarantee is included in a confidential 
section o f  its proposal, not in the administrative fees. Likewise, A etra  did not include the 
NAP fees under its “administrative fees,” but instead they are located in the “Financial 
Assumptions” section o f  A etna’s proposal. That section states, “The fees for the National 
Advantage Progi .n and Facility Charge Review are based on a percentage o f  savings 
achieved by the program(s) and are not included in the per employee/per month fees.” 
(Emphasis added.)

The state objects to the analysis by McGuinness. The analysis was not included in 
the protest, it is based on uncertain criteria clearly not included in the evaluation o f  cost 
for this RFP, and it is based on speculative assumptions and subjective judgments. Also, 
the S I 3.74 million figure used for Premera (M cGuinness Affidavit, page five at |  1) is 
significantly different than the SI 1.95 million calculated by Aetna in its protest for this 
same item. That is, the “3 year network savings retained by Premera @  30% ” 
(Attachment 1 to Supplemental Affidavit o f  Mike Wiggins). The Supplemental Affidavit 
o f  Mike Wiggins is attached to the appeal as well.
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The inclusion o f  these items in the cost evaluation would be improper and contrary' 
to the evaluation criteria contained in this RFP, and violates AS 36.30.210(c) which 
states, in part, "The request must provide a description o f  the factors that will be 
considered by the procurement officer when evaluating the proposals received, including 
the relative importance o f  price and other evaluation factors,” and 2 AAC 12.260(b) 
which states, in part, “The evaluation must be based only on the evaluation factors set out 
in the request for proposals.”

Aetna has offered no evidence that these items were required to be included in the 
administration fees, or considered as part o f  the cost evaluation, and the RFP language 
belies such arguments. Further, Aetna itself d id n ’t include its “retained discounts” in the 
administrative fees.

•  On page six o f  the affidavit, Mr. M cGuinness mentions that the "State o f  Alaska 
should have taken these factors into consideration w hen judging the proposals.”

Response: RFP Section 1.06 provided the opportunity for Aetna to review the 
solicitation for “defects and questionable or objectionable material” and submit such 
comments in writing to the procurement officer at least ten days before the proposal 
opening. See AS 36.30.565(a). Neither Mr. McGuinness, an Underwriting Manager 
employed by Aetna, nor any other Aetna representative objected to the evaluation 
criteria, or suggested the aforementioned changes to the cost evaluation criteria at that 
time, or during meetings with the state to negotiate an agreement that would allow the 
evaluation process to proceed forward. This protest appeal point is clearly untimely.

VI. T h e  D e p a r t m e n t  V io la ted  A S  36 .30 .250(a)  a n d  2 A A C  12.260(a)  by Using  
D i f fe ren t  E v a l u a t i o n  T e a m s  to S co re  th e  T w o  A p p l i c a n t s ,  M a k i n g  it Im p o s s ib le  to 
D e te r m i n e  W h i c h  P r o p o s a l  w a s  “ M o s t  A d v a n t a g e o u s  to  the S ta t e . ”  T h e  Divis ion 
E r r e d  in F in d i n g  th a t :  ( a ) ’ A e tn a  H a d  A g r e e d  to th is  P rocess ;  a n d  (b)  a n y  E r r o r  d id  
no t  Affect  t h e  O u t c o m e  o f  th e  P r o c u r e m e n t .

• On page ten o f  the appeal, Aetna states, “ In the absence o f  any agreement, the use
of different evaluation teams to score different proposals is unlawful, and in this 
case affected the outcome o f  the procurement.”

Response: The agreement signed by Aetna, under item 1, stipulates that A etna’s 
proposal would be scored by “the reconstituted Procurement Evaluation Committee 
(PEC).” Aetna knew that the reconstituted PEC was different than the original PEC that 
scored Premera’s proposal. Under item 2, the agreement stated that if, after scoring,
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A etna’s proposal was responsive and determined to be “reasonably susceptible for 
award” the expedited evaluation process would move forward. Aetna cannot argue that it 
did not agree to the use o f  different evaluation teams to score different proposals because 
that is the only way the "reasonably susceptible for aw ard” determination could be made 
by the state under 2 AAC 12.290(a) and 2 AAC 12.260(b). .And, at no time dunng 
discussions with Aetna did the state agree to use a single PEC to completely evaluate 
both proposals, nor did Aetna request such action during the discussions (Jones Affidavit 
at H 14).

•  On pages 11 and 12, Aetna discusses how points were awarded for non-cost 
factors, a chart is included that represents the evaluators’ final scores for Aetna 
and Premera, and finally Aetna reaches a conclusion that Pat Shier’s point spread 
when compared to the highest score posted by Freda Miller plainly affected the 
outcome.

Response: Here, and later in the appeal, Aetna seems to suggest, “ I f  only Pat 
Shier’s scores had been included for Premera - things would be different.” However, in 
the state’s view, the evidence indicates Prem era’s lead over Aetna would have increased 
further. Mr. Shier had fully read and scored a substantial portion o f  the technical 
categories in Prem era’s proposal. The RFP allowed PEC members to subjectively score 
sections 7.03 -  7.22, expressed as 10.01 -  10.20 in the PEC score sheets (RFP 
Attachment 1, Proposal Evaluation Form). Mr. Shier only scored 10.01 through 10.15, c r  
75 percent o f  Prem era’s response. However, as indicated below, if  his scores are 
included in the average, Premera’s total score for those sections would have increased.

Ill

I I I
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Prem era’s First Evaluation Scores

Technical
Proposal

Gray Jarrell Miller Williams Shier

10.01 40 55 25 75 50
10.02 81 67.5 83.5 80 80
10.03 50 25 25 45 40
10.04 26.5 14 4 20 40
10.05 40 55 40 60 80
10.06 62 85 51 125 110
10.07 166.5 91 127 190 140
10.08 127.5 85 87 120 140
10.09 80 32.5 11 90 60
10.10 67 60 50 100 90
10.11 75 42.5 63.5 75 60
10.12 84 45 54 85 60
10.13 191 155 171 200 200
10.14 135 90 72 125 110
10.15 104 50 62.5 65 110
Total 1,329.5 952.5 926.5 1455 1370

Prem era’s average score for 10.01 -  10.15 w ithout Pat Shier:
1.329.5

952.5
926.5

1.455
4.663.5 / 4 PEC members = 1,166 points

Prem era’s average score for 10.01 -  10.15 with Pat Shier:
1.329.5

952.5
926.5

1.455 
1.370
6.033.5 / 5 PEC members = 1,207 points

Indeed, at this stage Mr. Shier’s scores were second highest among the original 
five-member PEC. The inclusion o f  his scores results in a 41 point increase for Premera 
for items 10.01 -  10.15.
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Further, the difference o f  855 points between the low score for Aetna (Shier -  
1585) and the high score (Miller -  2,440), resulting in a 54% increase from the low score 
to the h<gh score is not that unusual. When proposals are evaluated and scored by a 
num ber o f  state evaluators, it is not uncommon for them to arrive at widely different 
scores.

Nash/Cibinic/J./O’Brien, KR (1999) Com petitive Negotiation: The Source  
Selection Process, 2nL ed., @534:

“Frequently, the same factors are evaluated by a num ber o f  evaluators who 
arrive at a different assessment o f  the merits o f  the proposal and different scores. 
The Comptroller General has stated, ‘Since evaluating proposals involves 
subjective as well as objective judgments, it is not unusual for individual 
evaluators to reach disparate conclusions,' M ounts Eng'g , 65 Comp. Gen. 476 
(B -2 18489.4) 86-1 C'PD H 358 In EBA Ernest B land Assocs., Comp. Gen.Dec. 
BBB-270496, 96-1 CPDU 148, he Comptroller General found nothing unusual or 
improper in the fact that two individual agency evaluators g ve widely divergent 
scores to the same proposal.”

Exhibit 2 summarizes the scores o f  individuals who evaluated and subjectively 
scored proposals submitted in response to RFP 2005-9900-4755 Statewiue Travel 
Agency Services, issued August 13, 2004. The evaluators are identified by initial only; 
KG, DJ, ML, JP, and JS. The percentage increase from the low score to the high 
technical score subje tively awarded for each proposal ranged from 44.78% to 69.46%. 
Even when comparing the second lowest score to the high technical score, percentage 
increases range from 16.42% to 53.14%.

Exhibit 3 represents the evaluation o f  a more recent state procurement, RFP 2006- 
0600-5772 Lease of Approximately 30,846 Square Feet o f  Office Space in Anchorage, 
issued January 31, 2006. The percentage difference between the high and low technical 
scores subjectively awarded by the evaluators was between 44% and 92%.

It is not unusual for individual evaluators to reach disparate conclusions. Such 
was the case in this procurement. In essence, Aetna seems to argue that it received one 
low score (Shier) and two high scores (Miller and Porter). However, it must be noted 
that since Aetna agreed to the use o f  a “different constituted” PEC, this combination o f  
one low and two high scores could have occurred as a natural result o f  introducing a new 
PEC member (Judy Porter). Further, Aetna has not proven that there was any bias in
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favor o f  Premera on the basis o f  the make-up o f the reconstituted PEC. In fact, Aetna has 
asserted no credible evidence to support even a presumption o f  bias by the PEC or any 
individual member.

•  On page 12 o f  the appeal, Aetna alleges it did not agree to the evaluation process 
conducted by the state and proceeds through page 15 to discuss how the state 
breached the evaluation process outlined in the agreement.

Response: The state did not breach the process outlined in the agreement. This 
protest report has previously addressed the issues that formed the backdrop o f  the 
agreement. It was not possible to reconvene the original PEC and there was insufficient 
time to start over (Jones Affidavit at 1] 7, 8 &  9).

•  Aetna asserts on page 13 it “ is not true" that Pat Shier was a m em ber o f  the 
evaluation team that “scored Prem era’s proposal,” but then under footnote ten 
refers to Mr. Shier’s score sheets that are found at Attachment 5(c) to its protest. 
Response: The state admits that Mr. Shier did not completely score Prem era’s

proposal, however he was a member o f  the “original PEC that scored Prem era’s proposal 
in the initial evaluation process” as stated under item 1 in the agreement signed by Aetna.

Other than Ms. Miller, Mr. Shier was the only remaining m ember from the 
original PEC that was available to perform an expedited review o f  A etna’s proposal. In 
addition, Mr. Shier was a scoring member o f  the PEC for this very contract the last time 
it was solicited by the state (REP 2001-0200-2140, dated September 29, 2000).

The state logically chose Mr. Shier to be a member o f  the reconstituted PEC 
instead o f  introducing a second new PEC member that had not read nor knew anything 
about the RFP and scoring criteria.

•  On pages 13 and 14, Aetna says that it “ insisted that a majority o f  the reconstituted 
team be comprised o f  employees who had scored Prem era’s proposal” (Robinson 
Aff., U 7, Fifth Wiggins Aff., 1] 7, Stoops Aff., H 6) and that “ Prem era’s first and 
second scores were not affected in the slightest by Shier..."

Response: A close reading o f  those sections o f  the affidavits confirms that the 
Aetna representatives did not insist on anything related to the makeup o f  the PEC. 
Further, as previously mentioned, the evidence reveals Prem era’s lead would have 
increased further had Mr. Shier’s scores been included.
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•  On pages 14 and 15, Aetna alleges the state breached its promise that “both [final] 
proposals will be scored" by the “reconstituted evaluation com m ittee” and the 
proposals were not scored “ from top to bottom, by the same people."

Response: At no time did the state agree to completely evaluate and score both 
proposals “ from top to bottom” with a single PEC, nor did either Aetna or Premera 
request such action (Jones Affidavit at J  14). With respect to the scoring o f  best and final 
offers, the agreement stated:

A fte r  receip t o f  best a nd  f in a l  o ffers fr o m  A etn a  a n d  P rem era, both  
p ro p o sa ls  w o u ld  again  be scored; a n ew  no tice  o f  in ten t w o u ld  then be  issued  to  
the w in n in g  offeror.

Scoring did occur at this stage and a new Notice o f  Intent was issued to Premera 
based upon best and final offer scoring (sta te’s protest decision, pages eight and nine). 
Costs for each best and final offer were scored. Premera received 2,000 points for cost 
and Aetna received 1,931, as dictated by the scoring formula contained in RFP Section 
2.14.

Premera’s total proposal score o f  4,619 points, which existed before best and final 
offers were submitted on February 28, 2006, was determined by the original PEC in 
accordance with 2 AAC 12.260. Premera’s existing score was used to determine whether 
Aetna was “reasonably susceptible for aw ard” per 2 AAC 12 290(a) and would be offered 
the opportunity to discuss their proposal with the state. Thus, the importance o f  
Prem era’s total score previously determined by the original PEC is revealed, it was used 
as a benchmark to determine whether Aetna was allowed to participate further in the 
evaluation process. A etna’s fate hinged on how its score, developed by the reconstituted 
PEC, compared to Prem era’s existing score developed by the original PEC. I f  Aetna was 
not “ reasonably susceptible for award” the state could have ended the process at that 
point and proceeded to make the award to Premera, based on the total score developed by 
the original PEC.

Despite the importance o f  Premera’s score that existed immediately before best 
and final offers were submitted, Aetna alleges the agreement required the state to throw it 
out and start over. But, the agreement does not require that. The agreement states that 
“After receipt o f  best and final offers from Aetna and Premera, both proposals would 
again be sco red .. .” And, both proposals were scored. The state followed the process it 
follows in every other RFP procurement, that is, after the receipt o f  best and final offers, 
only the changes addressed in the proposal are scored ( i f  iequired), not the entire
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proposal. The practice o f  having a PEC thoroughly evaluate all aspects o f  a best and 
final offer is not required by statute, regulations or administrative policy, nor has it ever 
been the state’s practice (Jones Affidavit at U 14). There is no requirement, nor has it 
ever been the state’s practice to score an entire proposal after receipt o f  a best and final 
offer (BATO) unless the entire proposal has been changed.

The state treated Aetna’s and Premera’s BA FO  in the same manner, only looking 
at changes each BAFO made to the original proposals. Proposed costs for each BAFO 
changed and were therefore objectively scored according to the RFP cost evaluation 
criteria. The sections o f  Aetna’s best and final offer that altered its technical proposal 
were scored, resulting in a 21.5 point total increase. It was not necessary to score the 
best and final changes to Premera’s proposal since such changes would have only 
affected scoring in an immaterial manner (see state’s protest response, page nine).

The following quote is taken from A etna’s initial protest:

And so it agreed, first, to m ake a threshold  ca ll as to whether A etna 's  
proposal was "reasonable susceptible fo r  award. ” Wiggins A f f ,  \1 7 ;  A ttachm ent
2. I f  Aetna passed  that f ir s t  test (which it did), a subsequent evaluation o f  new  
“best and f in a l offers " would be made.

That is the exact process the state followed. C'ibinic/Nash, Form ation o f  
G overnm ent Contracts (3rd edition; 1998) pg. 914, citing  N orthw est Regional Educ. Lab., 
Comp. Gen. Dec. B-222591.3, 87-1 C P D ^  74:

“There is no requirement that each BAFO be totally rescored. Thus, it has 
been found proper for agency evaluators to assess the changes which a BAFO has 
made to the original proposal and report them to the source selection official.”

There is no basis to find the state committed a legal c r  procedural error when the 
best and final offers were evaluated, or that its actions failed to comply with iiS 
agreement with Aetna.
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YrII .  T h e  D e p a r t m e n t  V io la ted  AS 36 .30 .240 a n d  2 A A C  12.290, a n d  C r e a t e d  an  
A p p e a r a n c e  o f  I m p r o p r i e t y  th a t  A c tu a l ly  A ffec ted  the  O u t c o m e  o f  the  P r o c u r e m e n t .  
B y  E n g a g i n g  in P ro lo n g e d  a n d  C o m p l e x  N eg o t i a t io n s  w i th  P r e m e r a ,  But  O n ly  
P e r f u n c t o r y  C o r r e s p o n d e n c e  w i th  A e tn a ,  B e fo re  Solic i t ing  “ Best  a n d  F in a l  O f fe r s . ” 
T h e  Divis ion E r r e d  in F in d in g  th a t :  (a)  th e  C o m m u n i c a t i o n s  w i th  A e tn a  a n d
P r e m e r a  W e r e  E q u i v a l e n t ;  (b)  a n y  D if fe rence  d id  no t  Ra ise  an  A p p e a r a n c e  o f  
I m p r o p r i e t y  o r  In f luenc e  the  O u t c o m e  o f  the  P r o c u r e m e n t .

• On page 15 o f  its appeal, Aetna alleges that the state violated AS 36.30.240 and 
2 AAC 12.990, creating an appearance o f  impropriety affecting the outcome o f  the 
procurement when the state engaging in prolonged and complex negotiations with 
Premera, but only perfunctory correspondence with Aetna. On page 25, Aetna 
summarizes that the state should have helped “Aetna improve its proposal to the 
same extent as it already had with Premera.”

Response: The state’s protest decision addressed this issue in detail on pages I f  - 
15, and as noted in that decision, Aetna continually mischaracterizes the discussion and 
clarification processes under AS 36.30.240 and 2 AAC 12.290. In fact, in the title o f  this 
section o f  A etna’s appeal it refers to “prolonged and complex negotiations with 
Prem era.” However, negotiations, (allowed under 2 AAC 12.315), were not conducted 
with Premera until completion o f  the evaluation process and issuance o f  the Notice o f  
Intent on February 28, 2006. /  nd, the state’s negotiations with Premera were held for 
the sole purpose o f  finalizing the contract and occurred after the Notice o f  Intent w'as 
issued.

All discussions between the state and Premera, except for the three items 
discussed on February 24lh, occurred before all parties signed the agreement. Further, 
before Aetna signed the agreement it knew that the state had already evaluated Premera’s 
proposal, moved to discussions and that Premera had submitted a best and final offer.

A etna’s theory is that the state should have helped Aetna improve its proposal on 
par with Premera and that the discussions process is something o f  a numbers game. That 
is, the same approximate number o f  items, or pages o f  questions, must be discussed with 
each offeror, or the additional points awarded each offeror after scoring best a n i  final 
proposals must be approximately equal. However, such action is not what’s required 
under state procurement statutes and regulations.


