


Occurrences of Spyware

- In 2003,

It was estimated that 2 out of 100 support calls

concerned spyware (IDC).

- |In 2005,

e Itis now estimated to be 2 out of every 5
support calls concern spyware (JDC).
e 20% of calls to Dell support involve Spyware

(D ell)

e 50% of calls to Microsoft involve Spyware

(Microsoft),



Signs of Spyware

m Lots of pop-up ads, sometimes when you
aren’t surfing the web.

m Homepage or other settings are changed.
m New toolbars appear.

m New icons appear on your desktop.

* Computer slows down or crashes a lot.
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How does Spyware get installed?

m Often by

iInstalling free

software, such

asS

ScreenSavers
W eather Info
Toolbars

Music sharing

Seturty Warning

Do you want lo install and run "*falter accepting our
agreements! PrecisionTime/DateManaoer. free 10 second
GAIN ad-supported downloads that display fil exact
time/date, and H) GAIN-branded aa,, selected based on
websites uou view? Click here to read our agreements.
Click Ye; to accept' signed on 7/7/2003 3:48 PM and
distributed by:

The Gator Corporation

Publisher authenticity verified by VeriSign Class 3 Cod*1
Signing 2001-4 CA

Caution: The Gator Corporation asserts that this content is
safe. You should only install/view this content ifyou trust
The Gator Corporation to make that assertion.

f  Always trust content from The Gator Corporation



What Is Spyware?

Software that collects personal information, or
makes changes to your computer without your
knowledge or consent.

Persona! information can include website visits, or

passwords and account numbers.

Spyware Is sometimes accompanied by
‘Adware’ (software that launches ‘custom’
advertisements on your computer.)
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What does Spyware Do?

B Spyware changes your computer’s settings

and programs.
 Slows or crashes computer.

m These changes are rarer/ documented and
usually occur without your consent.

B Spyware can be (and often Is) used to steal
confidential information.



Good Software versus Bad

Not all software that collects information

IS bad:

- Some computer and software vendors
collect information on computer health.

- Some software comes gives you an option
for a ‘paid’ version of product, versus a ‘free

version bundled with advertising.

Knowledge anc|[ consent are key.



How Do You Remove Spyware?

Usually by running several 3 party Spyware
removal tools.

w*bro«t*

Spy Sweeper

Some Spyware programs can’t be removed
without cleaning the machine and starting over.



At the Legislature .. oume: agencies).

m Our defenses include:
Current versions of software,

Anti-virus systems,
Spam Filters,
Content filters,

Firewalls,
-- Spyware removal tools,

- and a staff to provide support,



However,

Data Processing staff wor
Infected computers a wee

K on 4-5 Spyware
.

Each call can take severa

hours each to fix.

If the computer is in a ‘remote’ location, the
repair may cost several days of downtime.

Spyware prevention and removal now takes
more staff time than virus and spam Issues.



Solutions? - No Silver Bullet

m Continued focus In 3 areas:

- Continued education of computer users to
make them aware of Spyware and act
more responsibly.

- Additional technological solutions to spot
spyware and prevent it from installing.

- Anti-spyware legislation providing re-
course to users.



In the News Yesterday

March 21st2005

Utahans May G et Some R elief from Spyware,

http://ww w .sltrib.com /utah/ci 2615174

M aryland Lawmakers' b ills would make Spyware

illegal, http:/ /www hornetownannapolis.com/cqi-bin/read/2Q005/Q3
11/GOV

Anti-Spyware B ill Introduced in u.s. Senate,
http://www . inteinetnews.cor tus-news/article.php/3491731


http://www.sltrib.com/utah/ci
http://www.inteinetnews.cor

What about the future?

m No decline In Spyware.
B More identity theft.
m More Involvement from organized crime.

B Question: Why the increases?

B Answer: Because there is money
Involved (Advertising, Marketing and

Theft).
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"Spyware": Research, Testing, Legislation, and Suits
Benjamin Edelman

[ Introduction - Research - Legislation - Pending Suits mDisclosures ]

Introduction

A number of firms currently design and offer so-called "spyware" software -- programs
that monitor user activities, and transmit user information to remote servers and/or
show targeted advertisements. As distinguished from the design model anticipated by
whatis.com's definition pt adware (“any software application in which advertising
banners are displayed whiie the program is running"), these spyware programs run
continuously and show advertisements specifically responding to the web sites that
users visit. Companies making programs in this latter category include Gator (recently
renamed Claria). WhenU. and 180Solutions. Other spyware programs include
keystroke recorders, screen capture programs, and numerous additional software
systems that surreptitiously monitor and/or transmit users' activities.

Spyware programs have prompted a number of legal challenges, as described in the
pending suits section, below. The problem of spyware has also attracted attention from
legislators, who have proposed laws to rein in the problem
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 WhenU Violates

awn Privacy Policy

¢ Advertisers Using

WhenU

e WhenU Spams

Gooale. Breaks “No

Cloaking" Rules

e WhenU Copies

26+ Articles from

20+ .News Sites

e Whe”U.com. Inc..
v. The State of Utah

« Documentation of

Gator
(Advertisements and
; Taigeting

I have followed these developments generally, I have written about the programs and t.ieir effects, and I have
been retained as an expert in certain of these suits. This page indexes my research on my own and my wo'k in

selected cases.

Reserrch as to Spyware Operation, Advertisements and Targeting
Gatar/ JaiaGAN

Documentation of Gatcr Advertisements and Targeting (May 2003)

Return lo los

0 Research showing which advertisements Gator snows when users visit various domain names.

Includes advertisement thumbnails and analysis of targeting conditions.

WashingtonPost.Newsweek Interactive Company. LLC. etal. v. the Gator Corporation - Edelman Expert

Declarations (June 2002 - February 2003)
Teleflora, Inc. v. Claria. - Edelman Expert Declaration (May 2004)

Dell's Spyvyare.Puzzlo (June 2004)

0 Research showing Dell UK advertising on the Claria network, puzzling be' use Deli has previously

criticized unwanted software on users' PCs.
Gator's EULA Gone Bad. (November 2004)

¢ Analysis of substance and presentation of Claris's license agreement. The 5,900+ word, 63-page
license is presented in a small scroll box with section headings merged into body text. Llsers who
manage to read tne license find surprising terms' Users must not run third-pany tools (like Ad-Aware
or Spybot) to remove Gator, and users must not investigate what personal information Gator tracks

and sends.
Claris's License Agreemen* s Fifty Six Pages Long (June 2004)

o Complete set of screenshots showing the Claria installation process ana license agreement, when
Claria is bundled with Kazaa. The 5,54'l-word Claria license requires fifty six on-screen pages, e.g.

fifty six presses of the page-down key, discouraging users from meaningfully reviewing the license.

WenUSave/ SaeNow

htip://www.benedelman.org/spyware/

2/2/2005


http://www.benedelman.org/spyware/

WhenU Violates Own Privacy Policy (May 2004)

0 Research showing that WhenU transmits to its serves some of the specific URLS users visit,
precisely contrary to WhenU's piomises ‘n WhenU s license agreements and in some WhenU
software installers.

Advertisers Using WhenU (June 2004)

u Research reporting all current WhenU graphical novertisers. Major advertisers inc'ude Priceline, J.P.
Morgan Chase, Veri2on, Merck, and T-Mobile.

WherU Security Hole Allows Execution of Arbitrary Soitware (June 2004)

0 Research finding a flaw in the auto-update system used by certain WhenU software recsnfly
available on WhenU's ordinary public web site. Flaw allowed attackers to install any software on
PCs of users with the affected WhenU software.

WhenU Spams Goode. Breaks G oogle "No Cloaking;* Rules (May 2004)

u Research showing web sites created by WhenU in violation of search engine rules, boosting
rankings of content favorable to WhenU while pushing critics 'ower in rankings. Google and Yahoo!
responded by removing www.whenu.com and other affected sites from their indexes.

WhenU Copies 26+ News Articles from 20+ Publishers (May 2004)

0 Research showing that WhenU hes copied at 'east 26 articles from at least 20 different publishers to
its main www.whenu.oom web server, as well as to at least eleven other officic | WhenU servers. The
articles are provided in full, but without the advertisements that surround article text on the
publishers' v*eb sites, wi'hout any meniion of authorization from the publishers, and without their
ordinary copyright notices..

WhenU's License Agreement is Forty Five Papes Long (April ?004)

0 Complete sal of screenshots showing the WhenU installation process and license agreement, when
WhenU is bundled with BearShare. Due to placement of the WhenU license is an exceptionally
small on-screen window, viewing the entire license requires 45 presses of the page-dov/n key,
discouraging users fiom meaningfully reviewing the license.

Documentation of WhenU Advertisements and Targeting (forthcoming)

0 Research showing which advertisements WhenU shows when users visit various domain names.
Includes advertisement thumbnails and analysis of targeting conditions.

Qi'ickan Loans and Wells Fargo v. Whenu.com Inc. - Edelman Expert Declarations (July - September

2003)

1SOSok'tions n-CASE and Zango

Documentation of n-CASE Aovertisements and Targeting (forthcoming)
The Effect of 180solutions on Affiliate Commissions and Merchants (July 2004)

0 Research showing how 180 software intentionally causes merchants to pay affiliate commissions to
180, even when affiliate commissions are properly payable to oth9r affiliates, or are properly
withheld by merchants under the terms and conditions of their affiliate programs.

180solu*ions Installation Methods and License Agreement (July 2004)

0 Fiesearch itemizing 180's major installation methods, including drive-by downloads, distribution
partners, and installation through security holes. Discussion also tracks failure to show a license
agreement and failure to provide an uninstaller.

Who. Profits from Security Holes? (November 2004)

0 Video example of software installa.icn through security holes, installing software from 180solutions

and 15+ other companies.
180 Talks a B'g talk, but Doesn't Deliver (January 2005
0 Evaluates iBOsolutions current installation methods and other practices in light of endorsement by

an anti-spyware consortium.

DiredRevnnue /7 ABetterlnternet

http://lwww.bei.edelman.org/spyware/

Documentation of DirectRevenue Advertisements, Advertisers, and Targeting (forthcoming)

2/2/2005


http://www.whenu.com
http://www.whenu.oom
http://www.bei.edelman.org/spyware/

"Spyware" -- Research, Testing, Legislation, and Suits Page 3 of 7

< Direct+Revanue Deletes Competitors from Users Disks (December 2004)
o Packet log excerpts showing the means by which DirectRevenue removes certain competitors'
programs from users' hard disks

Spyware Generally

Methods and Effects of Spyware (pof) *Response to FTC Call for Comments on Spyv;are (March 2004)

o lexplain how spywarslworks, including presenting specific personal information transmitted by both
Gator and WhenU. (Trie WhenU transmissions are particularly notable because these transmissions
seem to violate.WhenU's own privacy policy.) Other sections of the document discuss installation
methods of spyware (with special consideration of the technical methods used in drive-by
downloads), frequency of advertisement display, ar.d performance and security effects of spyware.

e A Close_Reading of Utah's Spyware Control Act - FAQ-style analysis of the hill, a p. uminent letter of
opposition, and related media coverage. (March 2004) Sea also WhenU.com. Inc.. v. The State of Utah.
WhenU's challenge to the Spyware Control Act.

e Grokster and Claria Take Licenses to New Lows (October 2004)

o Shows installation of software even when users press "Cancel" to decline installation. Notes that
license agreements stretch to the tens of thousands of words, and to hundreds of on-screen pages.

e Who Frofits from Security Holes? (November 2004)

o Video example of soitware installation through security holes, installing software from 180solutions
and 15+ other companies.

« Video: Ebates Installed through Security Holes (December 2004)

o Video showing software frum Ebates installed through security holes, contrary to affiliate networks'

policies.
e Media Files that Spread Spyware (January 2005)
o Listing of programs installed after a misleading pop-up displayed by a Windows Media file.
< Investors Supporting Spyware (January 2005)
o Listing of major investment firms helping support the operation ol larga US-based spyware

companies.

Legislation Regulating Spyware Bl

In the listings below, the U icun indicates links to my original research and analysis; ill indicates local versions of
content originating eisewhere; and other links point to content hosted elsewhere.

* Proposed US federal legislation
o Safeguard Agains* Privacy Invasions Act - P.ep. Mary Bono - H.R. 29 (formerly H.R.2929)

m Status: Reintroduced, January 2005. (Previously passed by full House.)

m Prohibits certain specific practices except with user authorization. Requires notice, consent,
and uninsiall capability for certain information collection and advertising programs. Leaves
many key details to the Federal Trade Commission. Grants enforcement power only to the
FTC. Preempts existing state laws about spyware.

m My full analysis and critioue. See also my earlier initial anaivsis and critique.

o Software Principles Yielding Better Lryels oi.Consumer Knowledge - Sen. Conrad Burns and Sen.
Ron Wvden - S.2145

m Status: Introduced, February 2004. Hearing held, March 2004.

m Requires notice (with representative examples of advertisements and estimated display
frequency) and uninstall capability (presence in Add/Remove Programs listing). Enforcement
by FTC and state attorney generals.

o Computer Software Privacy and Control Act - Rep Jay Inslee - H.R.4255

http://www.benedciman.org/spyware/ 2/2/2005
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Mstatus: Introduced, April 2004.

m Prohibits transmission oi software that collects and transmits personal information about
computer owner or operator, monitors and transmits web pages accessed, or modifies default
computer settings as to home page or search, unless notice is provided and consent is
obtained in advance. Advertising software permitted only with consent and uninstall.
Violations enforced by FTC under FTC Act, via criminal penalties, and by states. Preempts

existing state laws about spyware.
o Internet Spyware (I-SPY) Prevention Act - Rep. Bob Goodlatte « H.R.4661

m Status: Passed by House, October 7, 2004.

m Creates criminal penalties for accessing a protected computer without authorization, or
exceeding authorization, by causing software to be copied onto a computer and 1) using that
code for another Federal criminal offense, 2) intentionally obtaining or transmitting personal
information with intent to defraud, injure, or cause ¢ 'mige, 3) n.entionally impair computer

security.
m My initial analysis and critique.
e Proposed US state legislation

o California
m Computer Spyware, introduced by Senator Kevin Murray (with principal coauthors Assembly

Members Correa and Leslie) - S.B.1436
m According to the Caiifornia Office of Privacy Protection. "This bill would prohibit a

person from knowingly installing a providing spyware, as defined, on or to another
user's computer located in California. It would authorize the recipient of such spyware
to bring an action for actual damages and for liquidated damages of $1000 per
transmission, subject to reduction by a court for specified reasons, plus attorney's fees
and costs to a prev? ling plaintiff.” (reference)

m Prohibits numerous specific stated practices, such as removing or disabling security or
antivirus software, when s jch practices are intentionally deceptive and when they are

conducted willfuly or with actual knowledge.
m Status: Passed legislature. Signed into law by governor, September 28, 2004.

m My analysis and critique.
m Computer. Adware and Spyware, introduced by Assembly Member Tim Leslie - A.B.2787
m Prohibits "hijacK(ing)... a user's computer in this state." Other clauses and prohibitions

(from earlier drafts of the bill) have been removed.
m Consumers may sue to recover actual damages or liquidated damages of $1,000 per
violation. The Department of Consumer Affairs may issue administrative fines against

violators.
Status: Passed committee,
o0 lowa - Senate File 2200, introduced by Sen.Keith A. Kreiman
m According to Slashdot, this bill makes "the distribution of Spyware without notice an
aggravated misdemeanor, punishable by confinement for no more than two years and a fine
of at least $500 bu* not more than $5,000. The proposed hill also provides victims and county
attorneys with the ability to file a civil cause of action for relief from conduct constituting the

crime of unauthorized collection and disclosure of personal information by
computer.” (reference)
m Suits may be brought by the county attorney or by other aggrieved persons.
m Status: Introduced

o Michigan: Senate 1315
* Requires certain disclosures prior to installation of spyware. Defines spyware as software that

monitors computer use or display advertisements in response to computer use, but excludes
from spyware all programs “installed ... by the owner"” of a computer. Criminal sanctions

including fines and imprisonment.

m Status: Introduced in Senate.

o New Hampshire: Regulating the Use of Computer Spyware
m Requires certain notice and consent before installation of certain software. Prohibits context-

http://www.benedelman.org/spyware/ 2/2/2005
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based trigering mechanisms that cover web sites with advertisements.
m Status: Introduced, House, January 2005.
o New York: Senate S07141

m According to the bill's summary ihe bill creates a crime of unlawful dissemination of spyware,
ordinarily a class A misdemeanor and a class E felony for repeat offenders. Unlawful
dissemination of spyware takes place when a person "having no right to do so" installs
software (“including but not limited to a keylogg[er]") to gather and transmit personal

information or data without a user's knowledge or explicit authorization.

m Slashdot Discussion

o Utah: Spyware Control Act, introduced by Rep. Stephen H. Urquhart, signed by Governor P lane
Walker on March 23

m £) Spyware Control Act - reformatted, indented

m (0 AClose Reading of Utah's Spyware Control Act - FAQ-style analysis of the bhill, a
prominent letter of opposition, and related media coverage.

m t) Letter of Opposition (ppfj from AOL, Amazon, the Association for Competi‘ive Technology,
AT&T, the American Electronics Association, the Business Software Alliance, c|net, the
Computer & Communication Industry association, eBay, Google, the Information Technology

Association of America, the Internet Commerce Coalition, Intraware, MCI, Microsoft,
NetCoalition, Novell, Orbitz, the Software & Information Industry Association, Verizon, and

Yahoo!

m (0 WhenU.com, Inc., v. The State of Utah - Case Documents - Suit filed by a comoany
subject to the Act, seeking that the act be declared void and invalid.

m Bill status: Signed into law by Governor Olene Walker on March 23, 2004. Challenged by
WhenU in WhenU v. The State of Utah. Preliminary injunction granted, enjoining enforcement
of the bill, June 22, 2004.

o Virginia:
m HB 1729: Prohibited Software and Actions, introduced by John Cosgrove

m Prohibits collection of personally identifiable information through intentionally deceptive
means. Prohibits modifying certain Internet settings, misrepresenting that software has
been disabled or is necessary, inducing a user to install software by misrepresenting

necessity for security, privacy, or file viewing.

m HB 1304: Invasive Technologies, introduced by L. Scott Lingamfelter

m Beginning in 2006, would require public bodies to conduct a privacy impact analysis
when authorizing or prohibiting the use of invasive technologies including spyware.
e Other legislation
o Australia: Spyware Control Bill - Requires notice and consent prior to installation of certain software.
Computerworld coverage.
m Status: Slated to go before Parliament in September 2004.

o Netherlands: Plans for an anti-spyware bill reported in the media, e.g. this article in Digital Media
Europe.

The National Conference of.State Legislatures maintains 2004 Legislation Relating to Internet Spyware.or
Adware.

Pending Suits at linst Designers of Spyware
Claria

Claria's activities have prompted a number of legal challenges. This section attempts to chronicle
key suits to the best of my ability, but this section is unlikely to be comprehensive; a thorough
search of Google, LexisNexis, and/or Westlaw will likely yield additional cases and additional

http://www.benedelman.org/spyware/ 2/2/2005
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information as to recent updates. Send suggested additions to Ben.Edelman.

o Facing complaints from the Internet Advertising Bureau as to Gator's activities, then including
banner adf that tended to cover web site operators’ own banner ads, Gator in 2001 sued the 1AB
and subsequently settled. Gator has subsequently sued Virtumundo (since settled), L.L. Bean, and

PriceGrabber (ciiahom.

o In 2002, Gator was sued by a group of media companies including the New York Times and
Washington Post in the US District Court for the Eastern District of Virginia. A preliminary injunction
was issued, enjoining Gator's targeting of plaintiffs' web sites. The case settled before trial, and the
terms of the settlement arr confidential. Iserved as a technical expert for the plaintiffs. See my
declarations and selected other case documents,

o In2002, Weight Watchers sued competitor DiscreeiDrugs.com, which had reportedly used Gator to
cause its advertisements to appear when users requested the Weight Watchers web site. Also in
2002, Weight Watchers sued competitor DietWatch.com, which had also reportedly used Gator to
cause its advertisements to cover the Weight Watchers site. A premanent injunction was issued by
the US District Court, Southern District of Nwe York, enjoining certain DietWatch activities and

granting $25,000 of damages,

o Gator was subsequently sued by Extended Stay America (Pisinct oi south Carolina). Hertz (opinion as to
Gator's requested stay of proceedings) (New jersey Distna Coum. Lending Tree (western Pisinci ot Nonn
carolina). Metrodate (representing a class of targeted web sites), Overstock.com, Quicken Loans, Six
Continents Hotels (Nonhem District ol Georgia). TigerDireCt (Southern Dislrid ol Florida). UPS (Northern Disincl o
Georgia), and Wells Fargo, among others. A footnote in the Hertz opinion provides citations to the
majority of these cases.

o In 2003, Gator moved for consolidation of these cases as well as Gator's declaratory judgment
actions against L.L. Bean, Virtumundo, Extended Stay America, PriceGrabber.com, and Tiger
Direct. Gator asked that these cases be consolidated in the US district Court for the Northern
District of California. (See Schedule of Matters for Judicial Pam on Multidistrict Litigation, PDF
page 7.) Instead, these cases were consolidated to the Northern District of Georgia, as detailed in
the Multidistrict Litigation Transfer Order (pa¥).

0 In 2004, the German division of Hertz obtained a preliminary injunction prohibiting Clarid from using
pop-up ads to cover Hertz's site. See news coverage,

o In 2004, Teleflora sued Claria. 1serve as an expert for Teleflora, and Ifiled an initial declaration in
this matter.

0 In 2004, L.L. Bean i>ued Nordstrom's, JC Penney, Atkins, and Gevalia, each of which used Claria to
display pop-up ads that cover L.L. Bean's site. See press release, news coverage. Claria
countersued L.L.Bean. Gevalia and Atkins settled with L.L. Bean. L.L. Bean complaints:
Nordstrom's, JC Penney, Atkins. Gevalia.

o According to Claria's SEC S-1 filing of April 8, 2004, Claria has settled suits brought by Extended
Stay America, PriceGrabber.com, LendingTree, and UPS.

o In ,'une 2004, the Georgia Court hearing Gator's multidistrict litigation ordered that the Metrodate
case (aclass action of targeted web sites) be remanded to state court,

o InJuly 2004, Claria was sued by Interlinx, LLC, as to Claria's targeting of budgetlife.com. The case

was filed in the US District Court for the Eastern District of Michigan,
0 In August 2004, the clerk of the court hearing Gator's multidistrict litigation reported that the MDL
proceedings were closed because all the MDL cases had been settled (reportedly save for

Teleflora).

WhenU

WhenU has been sued by 1-800 Contacts, Overstock.com, Quicken Loans, U-Haul, Weight
Watchers, and Wells Fargo. See summary judgment order (pafj in U-Haul case (dismissing claims
against WhenU) and preliminary injunction order (parij in 1-800 Contacts case (granting preliminary
injunction enjoining WhenU from delivering certain pop-up advertisements).

1-800 Contacts has also sued (and obtained a preliminary injunction enjoining) Vision Direct, a
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competitor which used WhenU to cause its advertisements to appear when users requested the 1-
800 Contacts web site.

In 2004, WhenU sued the state of Utah seeking that Utah's Spyware Control Act be declared void
and invalid.

Iserve as a technical expert in the Quicken Loans and Wells Fargo matter; Ifiled two declarations in
this matter and provided oral testimony. Iserve as 3 technical expert in the Utah matter; Ifiled a
declaration in this matter and provided oral testimony,

180xdutias
DMNews .reports that Weight Watchers sued 18osolutions and eDiets as to eDiets covering Weight
Watchers' site using 180so!utions software.

180solutions sued two distributors of its software for installing its software without users' consent,
which 180 claims was contrary to the distributors’ contract with 180. News coverage.

Qhers

In May 2004, Overstock.com sued SmartBargains, Inc. Press.relea.se,

In December 2004, Avenue Media sued DirectRevenue as to "systematic!] deletion]" of Avenue's
software from users' hard disks. Discussion and case documents.

Related Suits Botunuojop
Nawret v Lavesdtt. claim by designer and distributor of controversial NewDotNet addressing software against

designer of software that, upon a user's request, removes NewDotNet and other programs deemed adware.
Alleges false advertising, unfair competition, trade libel, and tortious interference with prospective economic

advantage. Complaint.

Disclosures Boiwmia.

Iserve or served as an expert in some of cases referenced above, and | continue to accept inquiries as to other
matters in which | might be of assistance.

This research is a work in progress. Suggestions are welcomed and appreciated.

Last Updated: January 19, 2005 - Sign up lor notification of major updates and related work.
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Amendment #1 M ay , 2005

To be offered inHouse Rules Committee toHCS CSSB 147(FIN)
Page 4, Line 1

Delete 8.50

and Insert 9.00

Page 4, Line 2

Delete 8.50

and Insert 9.00



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2005 LEGISLATIVE SESSION Bill Version: SB 147
(S) Publish Date 471105
Revision Date/Time (Note if correction): Dept Affected Revenue
Title Sport Fishing Facility Revenue Bond _RDU Revenu? Programs & Services
Component Treasury Management
Sponsor Senator Seekins
Requester Senate Labor and Commerce Component No 21
Expenditures/Revenues (Thousands cr Dollars)
Note Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel 100
Contractual 1,388 6
Supplies
Equipment

Land & Structures
Grants &Claims
Debt Service

TOTAL OPERATING

5,821.5 5.914.7 5.9168 5,916 8 5914 3
1,398.6 5,821.5 5,914.7 5,916.8 5,916.8 5914.3

ICAPITAL EXPENDITURES | | | |

CHANGE IN REVENUES { )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF
1005 GF/Program Receipts
Fish and Game Fund 5,821 5 5,914 7 5,916.8 5,168 5.914 3
Revenue Bond proceeds 1,398 6 0.0
TOTAL 1.358.6 5,821.5 5,914.7 5,916.8 5,916.8 5,914.3
Estimate *any currentye*r (FY2005) cost: 00
Mark this box (X) if funding for this bill Is included in the Governor's FY 2006 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if accessary)
This bill creates and authorizes the Sport Fishing Facility Revenue Bond sale of up to $69 million in

revenue bonds to finance construction of fisheries projects that benefit sport fishers. This fiscal note and
analysis contemplates 20-year level debt service and a 5.5% interest rate/true interest cost, a negotiated
sale, and credit ratings in the A ca'gory. The financing could take place 60 to 90 days after authorization
became effective.

Financing assumptions include debt service beginning in FYQ7, interest earnings on bond proceeds of
$1,561,000, a 5.5% interest rate/true interest cost, underwriting spread of $483,000, bond insurance cost
of $405,621, and other costs of issuance of $500,000 Up to $6,000,000 of bond proceeds will be placed
in a reserve to secure the bonds This balance will be invested with annual earnings offsetting debt
service and the principal balance used for the final payment on the bonds.

Phone 465-3750

Prepared by:  Deven Mitchell

Division Treasury Division Date/Time 3/29/05 10 50 AM
Approved by:  Tom Boutin. Deputy Commissioner Date 3/29/2005
Agency Department of Revenue

Page 1of 1

(RMITZBOVB



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number; 2
2005 LEGISLATIVE SESSION Bill Version SB 147
(S) Publish Date: 471105
Revision Date/Time /Note ifcorrection) Dept. Affected Fish and Game
Title Sport Fishing Facility Revenue Bonds RDU Sport Fisheries
Component Sport Fishenes
Sponsor Senator Seekins
464

Requester Senate Labor and Commerce Com. Component No.

(Thousands of Dollars)

Expenditures/Revenues
Note Amounts do notindude inflation unless otherwise noted be ow.
OPERATING EXPENDITURES FY 2003 FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants &Claims
Miscellaneous
TOTAL OPERATING

FY 2008 FY 2009 FY 2010 FY 2011

|CAPITAL EXPENDITURES

jCHANGE IN REVENUES (1024) |  1553.4 | 62135 | 6,213.5 | 6,213.5 | 62135 | 6,2131"]

(Thousands of Dollars)

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

Estimate of any current year (FY2005) cost: 00
Check this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page ifnecessary)
This legislation creates and authorizes the Sport Fishing Facility Revenue Bond sale for up to $69 million in

revenuu bonds to finance the building of a new hatchery in Fairbanks, rebuilding of the Fort Richardson hatchery
in Anchorage, and hatchery-related needs in Southeast Alaska.

Passage of this legislation will establish a framework that will allow ADF&G to (1) issue revenue bonds for the
construction/enhancement of sport fish hatcheries; and (2) establish a new sport fishing facility surcharge.

(Continued on Page 2)

Phone 465-5999
Date/Time 3/29/05 4 29 PM

Date 3/29/2005

Prepared by: Tom Lawson, Director
Division Division of Administrative Services

Approved by: Wayne Regelin, Acting Commissioner
Agency Alaska Department of Fish and Game

(Rveed 9221 OMB Page 1 of 2



FISCAL NOTK #2

STATE OF ALASKA BILL NO. SB 147

2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Upon passage of this legislation, the State of Alaska's State Bond Committee will issue revenue bonds on behalf
of ADF&G'’s Division of Sport Fish. The Committee will issue up to $69 million in revenue bonds to fund the
construction/enhancement of the hatcheries. Bond proceeds will be used to pay for construction and also for
costs of issuing bonds and providing an advance funded debt service reserve account. The annual debt service
on the bond is shown in a separate fiscal note submitted by the Department of Revenue.

ADF&G has submitted a one-time CIP funding request that will allow the Division of Sport Fish to use bond funds
for construction of a new hatchery in Fairbanks, rebuilding cue Fort Richardson hatchery in Anchorage, and
addressing additional hatchery-related needs in Southeast Alaska.

Sport fishing license surcharges established in the legislation have been structured so as to generate roughly $6
million annually - the same amount required to pay debt service, on the bond. These revenues will be used, in
combination with federal funds, to pay back tne bond debt issued by the State Bond Committee The surcharge
will be terminated by regulation when the ADF&G Commissioner determines that the surcharge is no longer
necessary to fund sport fisher/ enhancement facilities or to repay revenue bonds issued for construction or
renovation of sport fishery enhancement facilities. The department expects to implement the surcharges on
January 1, 2006, which allows the department to collect 25 percent of the net surcharges in FY2006, but the full

net amount in FY2007 and beyond.

License Category ft Sold Proposed Potential SE
CY 2003 Fee Revenue Increase
Resident Sport Fishing 115,197 $8.50  $979,175
Resident Sport Fishing/Hunting 44,153 $8.50  $375,301
Resident Fishing/Hunting/Trapping 6,068 $8.50 $51,578
Nonresident Military Sport Fishing 4,210 $8 50 $35,785
Nonresident Military Fishing/Small Game 254 $8.50 $2,159
Nonresident I-dav Sport Fishing 109,622 $8.50  $931,787
Nonresident 3-day Sport Fishing 52,933 $1500  $793,995
Nonresident 7-day Sport Fishing 84,314 $25.00 $2,107,850
Nonresident 14-day Sport Fishing 23,491 $30.00 $704,730
Nonresident Annual Sport Fishing 12,403 $45.00  $558,135
Revenue Provided by Resident Anglers $1,406,053
Revenue Provided by Non-Resident Anglers $5,134,441
Potential Gross Revenue Generated $6,540,494
Adjust new revenues for vendor payments (-5%) $6,213,409

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number
2005 LEGISLATIVE SESSION Bill Version CSSB 147(FIN)
(S) Publish Dats: 4/20/05

Revision Date/Time (Note ifcorrection) Dept. Affected Fish and Game

Title Sport Fishing Facility Revenue Ronds RDU Sport Fishenes
Component Sport Fisheries

Sponsor Senator Ralph Seekins

Requester Senate Rules Committee Component No. 464

Expenditures/Revenues (Thousc.nds of Dollars)

Note Amounts do not inciude inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 201C FY 2011

Personal Services
10.1 10.1 10.1 10.1

Travel
350.0 1182.8 1,182.8 1,182.8 1,132.8

Contractual 2000
Supplies 111.8 111.8 111.8 111 8

Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 200.0 350.0 1,304.7 1,304.7 1,304.7 1,304.7

ICAPITAL EXPENDITURES | | | | I |

[CHANGE IN REVENUES (1024) 1,553.4 6,213.5 6,213.5 6,213.5 6,213.5 6,213.5

(Thousands of Dollars)

FUND SOURCE
150.0 2625 978 5 978.5

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health
1024 Fish and Game Fund 50.0 87.5 3262 3262 3262 326.2
TOTAL 200.0 350.0 1,304.7 1,304.7 1.3C4.7 1,304.7

°78 5 978.5

Estimate of any current year (FY2005) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: "

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)
This legislation creates and authorizes the Sport Fishing Facility Revenue Bond sale for up to $69 mllion in
revenue bonds to finance the building of a new hatchery in Fairbanks, rebuilding of the Fort Richardson natchery

in Anchorage, and hatchery-related needs in Southeast Alaska.

Passage of this legislation will establish a framework that will allow ADF&G to (1) issue revenue bonds for the
construction/enhancement of sport fish hatcheries, and (2) establish a new sport fishing facility surcharge

(Continued on Page 2)

Phone 465-5999
Date/Time 4/20/05 8:00 AM

Date 4/20/2005

Prepared Ly: Tom Lawson, Director
Division Division of Administrati'/e Services

Approved by: McKie Campbell, Commissioner
Agency Alaska Departmontof Fish and Game

Page 1 of2
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FISCAL NOTE #3

STATE OF ALASKA BILL NO. CSSB 147(FIN)
2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Upon passage of this legislation, the State of Alaska's State Bond Committee will issue revenue bonds on behalf
of ADF&G's Division of Sport Fish. The Committee will issue up to $69 million in revenue bonds to fund the
construction/enhancement of the hatcheries. Bond proceeds will be used to pay for construction and also for
costs of issuing bonds and providing an advance funded debt service reserve account. The annuai debt service
on the bord is shown in a separate fiscal note submitted by the Department of Revenue.

ADP&G has submitted a one-time CIP funding request that will allow tne Division of Sport Fish to use bond funds
for construction of a new hatchery in Fairbanks, rebuilding the Fort Richardson hatchery in Anchorage, and
addressing additional hatchery-related needs in Southeast Alaska.

Sport fishing license surcharges established in the legislation have been structured so as to generate roughly S6
million annually - the same amount required to pay debt service on the bond. These revenues will be used, in
combination with federal funds, to pay back the band debt issued by the State Bond Committee The authority of
the department to collect the surcharge will terminate on December 31 of the calendar year in ‘which the bond
debt is retired. The department expects to impleme tthe surcharges on January 1, 2006, which allows the
department to collect 25 percent of the net surcharges in FY2006, but the full net amount in FY2007 and beyond.

Beginning in FY06, $200,000 will be expended to replace Southeast Sustainable Salmon Fund monies, which
«nill no longer be available to fund Crystal Lake Hatchery operations In FYO7, a new program to provide king
salmon smolt for release in the Haines area will be funded at an operational cost of $150,000

Increases to current sport fish hatchery program operational expenditures at EImendorf and Fort Richardson
hatcheries will not occur until FY08, at which time the new facilities in Fairbanks and Anchorage are scheduled to
be completed and producing fish This increased operational cost is estimated to be $954,70° No additional
positions will be required as existing positions will be reassigned as needed to operate the two new facilities.

All operational funds will be 75% Federal Aid matched with 25% Fish and Game Fund.

License Category # Sold Proposed Potential SF
CY 2003 Fee Revenue Inc
Resident Sport Fishing 115,197 $8.50  $979,175
Resident Sport Fishing/Hunting 44,153 $8.50  $375,301
Resident Fishing/Hunting/1 rapping 6,068 $8.50 $51,578
Nonresident Military Sport Fishing 4,210 $8.50 $35,785
Nonresident Military' Fishing/Small Game 254 $8.50 $2,159
Nonresident 1-day Sport Fishing 109,622 $8.50  $931,787
Nonresident 3-day Sport Fishing 52,933 $15.00  $793,995
Nonresident 7-day Sport Fishing 84,314 $25.00 $2,107,850
Nonresident 14-day Sport Fishing 23,491 $30.00 $704,730
Nonresident Annual Sport Fishing 12,403 $45.00  $558,135
Revenue Provided by Resident Anglers $1,406,053
Revenue Provided by Non-Resident Anglers $5,134,441
Potential Gross Revenue Generated $6,540,494

Adjust new revenues for vendor payments (-5%) $6,213,469



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: j

2005 LEGISLATIVE SESSION Bill \ersion: ~HCS CSSB 147(FIN)
(") Publish Date: 5/4/05

Revision Date/Time (Note if correction) Dept. Affected: Fish and Game

Title Sport Fisfvng Facility Revenue Bonds RDU Sport Fisheiies
Component Sport Fisharies

Sponsor Senator Ralph Seekins
Requester House Finance Committee Component No.

464

(Thousands of Dollars)

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted be ow.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services
Travel 10.1 101 L 10.1 10.1

Contractual 200.0 350.0 1,182.8 1,182.8 1,162.8 1.182.3

Supplies 111.8 111.8 111.8 111.8

Equipment
Land & Structures
Grants & Claims

‘Miscellaneous
TOTAL OPERATING 200.0 350.0 1,304.7 1,304.7 1,304.7 1,304.7

|CAPITAL EXPENDITURES 1 1 i f

ICHANGE IN REVENUES (1024) | 1,612.1 | ~6,448.2 | 6,448.2 | 6,448.2 T 6,448.2 [ 6,448.2 |

(Tnousands of Dollars)

rUNDSOURCE
150.0 262.5 978.5 | 978.5 978.5 978.5

1C02 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health
1024 Fish and Game Fund 50.0 87.5 3262 326.2 326.2 3262
TOTAL 200.0 350.0 1,304.7 1,304.7 1,304.7 1,304.7

Estimate of any current year (FY2005) cost: 00
Check this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page ifnecessary)
This legislation creates and authorizes the Sport Fishing Facility Revenue Bond sale for up to $69 million in

revenue bonds to finance the building of a new hatchery in Fairbanks, rebuilding of the Fort Richardson hatchery
in Anchorage, and hatchery-related needs in Southeast Alaska

Passage of this legislation will establish a framework that will allow ADF&G to (1) issue revenue bonds for the
construction/enhancement of sport fish hatcheries; and (2) establish a new sport fishing facility surcharge.

(Continued on Page 2)

Phone 465-5999
Date/Time 6/3/C5 11:32 AM

Date 5/3/2005

Prepared by: Tom Lawson, Director
Division Division of Administrative Services

Approved by: McKie Campbell, Commissioner
Agency Alaska Department of Fish and Game

Page 1 of2

(Rvisd 922004 OV



FISCAL NOTE #4

STATE OF ALASKA BILL NO.HCS CSSB 147(FIN)

2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Upon passage of Or legislation, the State of Alaska's State Bond Committee will issue revenue bonds on behalf
of ADF&G's Division of Sport Fish. The Committee will issue up to $69 million in revenue bonds to fund the
construction/enhancement ot the hatcheries. Bond proceeds will be used to pay for construction and also for
costs of issuing bonds and providing jn advance fun <ddebt service reserve account. The annual debt service
on the bond is shown in a separate fiscal note subrniLud by the Department of Revenue.

ADF&G has submitted a one-time CIP funding request that will allow the Division of Sport Fish to use bond funds
for construction of a new hatchery in Fairbanks, rebuilding the Fort Richardson hatchery in Anchorage, and
addressing additional hatchery-related needs in Southeast Alaska.

Sport fishing Icense surcharges established in the legislation have been structured so as to generate roughly $6
million annually - the same amount required to pay debt service on the bond. These revenues will be used, in
combinatior. with federal funds, to pay back the bond debt issued by the State Bond Committee. The authority of
the departrren' to collect ihe surcharge will terminate on December 31 of the calendar year in which the bond
debt is retired. The department expects to implement the surcharges on January 1, 2006, which allows the
department io collect 25 percent of the net surcharges in FY20C6, but ihe full net amount in FY2007 and beyond.

Beginning in FY06, $200,000 will be expended to replace Southeast Sustainable Salmon Fund monies, which
will no longer be available to fund Crystal Lake Hatchery operations. In FYQ7, a new program to provide king
salmon smolt for release in the Haines area will be funded at an operational cost of $150,000.

Increases to current sport fish hatchery program operational expenditures at Fimendorf and Fort Richardson
hatcheries will not occur until FY08, at which time the new facilities in Fairbanks and Anchorage are scheduled to
be completed and producing fish. This increased operational cost is estimated to be $954,700. No additional
positions will be required as existing positions will be reassigned as needed to operate the two new facilities.

All operational funds will be 75% Federal Aid matched with 25% Fish and Game Fund.

License Category # Sold Proposed Potential SF
CY 2003 Fee Revenue Increase
Resident Sport Fishing 115,197 $9.00 $1,036,773
Resident Sport Fishing/Hunting 44,153 $9.00  $397,377
Resident Fishing/Hunting/Trapping 6,068 $9.00 $54,612
Nonresident Military Sport Fishing 4,210 $8.50 $35,785
Nonresident Military Fishing/Small Game 254 $8.50 $2,159
Nonresident I-day Sport Fishing 109,622 $10.00 $1,096,220
Nonresident 3-day Sport Fishing 52,933 $15.00  $793,995
Nonresident 7-day Sport Fishing 84,314 $25.00 $2,107,850
Nonresident 14-day Sport Fishing 23,491 $30.00 $704,730
Nonresident Annual Sport Fishing 12,403 $45.00  $558,135
Revenue Provided by Resident Anglers $1,488,762
Revenue Provided by Non-Resident Anglers $5,298,874
Potenthl Gross Revenue Generated $6,787,636

Adjust new revenues for vendor payments (-5%) $6,448,254



FISCAL, NOTE

STATE OF ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill Version: HCS CSoB 147(RLS)
(H) Publish Date: 5/6/05

Revision Date/Time (Note if correction) Dept. Affected: Fish and Game

Title Sport Fishing Facility Revenue Bonds RDU Sport Fisheries
Component Sport Fisheries

Sporrnr Senator Ralph Seekins

Requester  House Rules Committee Component No. 464

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted be ow.

OPERATING EXPENDITURES FY 2006 i FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel 10.1 10.1 10.1 10.1
Contractual 200.0 350.0 1,182.8 1,182.8 1,1828 1,182.8
Supplies 111.8 111.8 111.8 111.8
Equipment
Land & Structures
Grants & Claimi;
Miscellaneous

TOTAL OPERATING 200.0 350.0 1,304.7 1,304.7 1,304.7 1,304.7

ICAPITAL EXPENDITURES | I

6,450.3 | 6,450.3 6,450.3 |

[CHANGEINREVENUES~(1024) | 1,612.1 | 6,450.3 | 6,450.3 |

(Thousands of Dollars)

FUND SOURCE
150.0 2625 i 978.5 978.5 978.5 978.5

1002 Federal Receipts
1003 GF Match

1C04GF

1005 GF/Program Receipts
mm037 GF/Mental Health
11024 Fish and Game Fund
| TOTAL

50.0 87.5 326.2 326.2 326.2 326.2
200.0 350.0 1,304.7 1,304.7 1,304.7 1,304.7

Estimate of any current year (FY2Q05) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This legislation creates and authorizes the Sport Fishing Facility Revenue Bond sale for up to $69 million in

revenue bonds to finance the building of a new hatchery in Fairbanks, rebuilding of the Fort Richardson hatchery
in Anchorage, and hatchery-related needs in Southeast Alaska.

Passage of this legislation will establish a framework that will allow ADF&G to (1) issue revenue bonds for the

construction/enhancement of sport fish hatcheries; arid (2) establish a new sport fishing faculty surcharge.

(Continued on Page 2)
Phone 465-5999

Prepared by: Tom Lawson, Director

Division Division of Administrative Services Date/Time 5/5/05 3:55 PM
Approved by: McKie Campbell, Commissioner Date 5/5/2005
Agency Alaska Department of Fish and Game

(Rvisd 932004 OMB Page 1 of2



FISCAL NOTE #5

STATE OF ALASKA BILL NO. HCS CSSB 147(RLS)
2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Upon passage of this legislation, the State of Alaska's Staie Bond Committee will issue revenue bonds on behalf
of ADF&G's Division of Sport Fish. The Committee will issue up to $69 million in revenue bonds to fund the
construction/enhancement of the hatcheries. Bond proceeds will be used to pay for construction and also for
costs of issuing bonds and providing an advance funded debt service reserve account. The annual debt service
on the bond is shown in a separate fiscal note submitted by the Department of Revenue.

ADF&G has submitted a one-time CIP funding request that will allow the Division of Sport Fish to use bond funds
for construction of a new hatchery in Fairbanks, rebuilding the Fort Richardson hatchery in Anchorage, and
addressing additional hatchery-related needs in Southeast Alaska.

Sport fishing license surcharges established in the legislation have been structured so as to generate roughly $6
million annually - the same amount required to pay debt service on the bond. These revenues will be used, in
combination with federal funds, to pay back the bond debt issued by the State Bond Committee. The authority of
the department to collect the surcharge will terminate on December 31 of the calendar year in which the bond
debt is retired. The department expects to implement the surcharges on January 1, 2006, which allows the
department to collect 25 percent of the net surcharges in FY2006, but the full net amount in FY2007 and beyond.

Beginning in FY06, $200,000 will be expended to replace Southeast Sustainable Salmon Fund monies, which
will no longer be available to fund Crystal Lake Hatchery operations. InFYQ7, a new program to provide king
salmon smolt for release in the Haines area will be funded at an operational cost of $150,000.

Increases to current sport fish hatchery program operational expenditures at ElImendorf and Fort Richardson
hatcheries will not occur until FY08. at which time the new facilities in Fairbanks and Anchorage are scheduled to
be compie'ed and producing fish. This increased operational cost is estimated to be $954,700. No additional
positions will be required as existing positions will be reassigned as needed to operate the two new facilities.

All operational funds will be 75% Federal Aid matched with 25% Fish and Game Fund.

License Category # Sold Proposed Potential SF
CY 2003 Fee Revenue Inc
Resident Sport Fishing 115,197 S9.00 $1,036,773
Resident Sport Fishing/Hunting 44,153 $9.00  $397,377
Resident Fishing/Hunting/Trapping 6,068 $9.00 $54,612
Nonresident Military Sport Fishing 4,210 $9.00 $37,890
Nonresident Military Fishing/Smali Game 254 $9.00 $2,286
Nonresident I-day Sport Fishing 109,622 $10.00 $1,096,220
Nonresident 3-day Sport Fishing 52,933 $15.00  $793,995
Nonresident 7-day Sport Fishing 84,314 $25.00 $2,107,850
Nonresident 14-day Sport Fishing 23,491 $30.00 $704,730
Nonresident Annual Sport Fishing 12,403 $45 00  $558,135
Revenue Provided by Resident Anglers $1,488,762
Revenue Provided by Non-Resident Anglers $5,301,106
Potential Gross Revenue Generated $6,789,868
Adjust new revenues for vendor payments (-5%) $6,450,375

Page 2 of 2
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CS FOR SENATE BILL NO. 164(FIN) SALMON PRODUCT DEVELOPMENT TAX CREDIT

"An Act relating to the salmon product development tax credit; providing for an effective date by amending an
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WORK DRAFT WORK DRAFT WORK DRAFT

24-150589\C
Kane
12/19/05

£ & ob)sia~
HOUSE CS FOR CS FOR SENATE BILL NO. 164( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE -SECOND SESSION

Ottered:
Referred:

Sponsor**): SENATOR STEDMAN

REPRESENTATIVE Retiring

FOR AN ACT ENTITLED
"An Act relating to the snimon product development tax credit; providing for an
effective date by amending an effective date in sec. 7, ch. 57, SLA 2003; and providing

for an effective date,
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

* Section 1. AS 43.75.035(b) is amended to read:

(b) The amount of the tax credit applied against taxes under this section may

(1) exceed 50 percent of the taxpayer's tax liability incurred under this
chapter for processing of salmon during the tax year; or
(2) be claimed for property first placed into service after December 31,
2008 [2005],
* Sec. 2. AS 43.75.035(i)(3) is amended to lead:
(3) "qualified investment" means the investment cost in depreciable

tangible personal property with a useful life of three years or more to be used

HCSCSSB16K )



o 000 R 1020 AN SEN STEDMANS KINOFACE 1907 225 (0713 P. 03

WORK DRAFT WORK DRAFT 24-1.50589\C

predominantly to perform a processing, packaging, or product finishing function
that is a significant component in producing [PRODUCE] value added salmon
products beyond gutting of the salmon; in this paragraph, "property"

(A1 includes
(M) filleting, skinning, portioning, mincmg, forming,

t extruding, stuffing, injecting, mixing, marinating, preserving, drying,
! smoking,, brining, packaging, blast freezing, or pin bone removal

| equipment; and

< (i) new parts to convert an existing can seamer to
i pop-top can production:

n H) does not include

12 {D vehicles, forklifts, convevors, cranes, pumps or

13 other equipment used to transport salmon or salmon products.

14 knives, gloves, tools, supplies and materials, equipment that is not

15 processing, packaging, or product finishing equipment or other

16 equipment the use of which is incidental to the production,

17 packaging, or finishing of value-added salmon products: or

18 (i) the overhaul, re-tooling, or modification of new
19 or existing property, except for new parts to convert an existing

20 can seamer to pop-top can production;

21 * Sec. 3. AS 43.75.035(i) is amended by adding a new paragraph to read:
(6) "value-added salmon product" means the product of a salmon that

22

23 is processed beyond heading, gutting, or separation in a manner that materially
24 enhances the value of the salmon product, such as shelf-stable, retort pouched,
25 smoked, pickled, or filleted salmon, ikura, leather, or jerky; "value-added salmon
26 product” does not include a salmon or salmon product that

27 (A) has been subjected to only one or more of heading, gutting,
28 freezing, packaging, quality assurance practices, or value retention practices;
29 (B) is salmon skeins or other unprocessed salmon products
30 whether fresh or frozen;

31 (C) is canned, except for salmon products in a pop-top can; or

HCS CSSB 164 . -2-
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(D) is produced out of the state.

* Sec. 4. Section 7, ch 57, SLA 2003, is amended to read:

P. 04

24-1.50589VC

Sec. 7. Section 3 of this Act takes effect on the earlier of the following:

(1) January 1,2012 [2009]; or

(2) the date of the attorney £ ncral's notification to the lieutenant

governor and to the revisor of statutes that

(A) a court has entered final judgment that AS 43.75.035 or

43.75.036, added by sec. 1 of this Act, violates the commerce clause contained

in ait. I, sec. 8, United States Constitution; and

(B) the time for an appeal of that judgment has expired, or, if

an appeal was taken, a final order on the appeal has been entered that

AS 43.75.035 or 43.75.036, added by sec. 1 of this Act, violates the commerce

clause contained in the Umted States Constitution.

* Sec. 5. The uncodified Irw of the State of Alaska is amended by adding a new section to

ead:

RETROACTIVITY. Sections 2 and 3 of this Act are retroactive to January 1, 2006

*Sec. 6. This Act takes effectimmediately under AS 01.10.070(c).

<
New Tax: Underlined [DELETED TEXT BRACKETED]
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill V *rsion: CSSB 164 (FIN)
() Publish Date:

Revision Dale/Time (Note ifcorrection) Dept Affected Revenue 04

Title Salmon Product Co»elopni nt Tax Credit "rdi» Tax and Treasury
Component Tax

Sponsor Sen. Sted nan

Requester Sen Resources Component No. 2476

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscelia.._ e«

TOTAL operating 0.0 0.0 00 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.01

ICHANGE IN REVENUES ( ) (100.0) (100.0) (1,000.0) (1,500.0) (1.000.0) (500.0)!

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Hea.th

Other (Specify Type~Do not abbreviate)
TOTAL

(Thousands of Liollars)

0.0 0.0 0.0 0.0 0.0 0.0

Estimate of current year (FY2006) cost:
Check this box (X) If funding for this bill is Included in the Governor's FY 20C7 budget proposal:

POSITIONS
Prepared by Tim Cottongim Phone 465-3695

Division Tax Division Date/Time  01/13/2006 8:00 AM
Approved by: Tom Boutin Date  1/13/2006

Agency Revenue

RIISBINOB Page 1of 1



FISCAL NOTE

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title Salmon Product Development Tax Credit

Son. Stedman
Sen Resources

Sponsor
Requester

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

ICAPITAL EXPENDITURES"

[CHANGE IN REVENUES ( ) |

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0

Estimate of any currentyrar (FY2005) cost:

Check this box (X) If funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

Sec page 2

Chuck Harlamert
Tax Division

Prepared by:
Division

Fiscal Noty Number: J

Bill Version: SB 164
(S) Publish Date: 4/18/05
Dept Affected: Revenue 04
[RDU Tax and Treasury
Component Tax
Component No 2476
(Thousands of Dollars)
FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
0.0 0.0 0.0 0.0 0.0
(1,000.0)1 (1.500.0)1  (1,000.0)1 (500.0)|
0.0 0.0 0.0 0.0 0.0
00
| ~1

Phone 465-2320
Date/1 ime 4/13/05 12:37 PM

Tom Boutin, Deputy Commissioner

Date 4/13/2005

Approved by:

Agency Revenue

(Ruisd 92304 VB
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FISCAL NOTE # 1

STATE OF ALASKA BILL NO. SB 164
2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

The bill extends the existing credit for investment in processing equipment used to produce value-added salmon products by three
years through 2008 The credit is the result of legislative recommendations of the Joint Legislative Salmon Task Force and was
designed to encourage in state processing of salmon beyond heading and gutting and the development of value-added 'almon
products in the state. Credits may be applied against tax in the year generated and the three subsequent years Use <fthe credit
in any tax year is limited to one half of the fishenes business tax on salmon that is processed in the state

Based on credit claims lur the most recent tax year (2004) we project investments generating $15 million of credits in each of the
three tax years 2005-2008 These credits will be applied against tax only after pre-existing credits have been used or expired We
project that the credits arising under this bill will be used against Fisheries business tax liabilities for 2008-2010 to reduce receipts

during FY08-FY11

The bill also clarifies the definitions of qualified investment and value-added salmon products. Theje clarifications will improve
taxpayer's ability to make investment decisions and avoid unanticipated liabilities

Page_2_cf 2.



A laska State Legislature

srtS|oN_ im m

Slate Capitol, Rm 30 50 Front Street
Juneau. Alaska 99801-1182 Suite 203
(907) 465-3873 Phone Ketchikan. AK 99901-6442
(907) m165-3922 Fax [’hone (907) 225-8088
(877) 463-3873 Toll Free Fax (907) 2254)713

Senator_IkTt_Slcdman®@legis.stali,.ak.us

Senator Bert K. Stedm an

MEMORANDUM

To: Representative Norman Rokcberg, Chairman
House Rules Committee

From: Senator Bert Stedma
Date: January 12, 2006
Subject: Request for Hearing

I respectfully request that SB 164 Salmon Product Development Tax Credit be scheduled for a
hearing in the House Rules Committee at your earliest convenience.

SB 164 extends the existing credit for investment in processing equipment used to produce
value-added salmon products through 2008. This credit came out of the work completed by the
loint Legislative Salmon Task Force in order to encourage in-state processing of salmon beyond
heading and gutting and the development of value-added salmon products in the state. This bill
clarifies the definitions of “qualified investment” and “value-added salmon products” in order to
improve the taxpayer’s ability to make investment decisions and avoid unanticipated liabilities.

| ask that your committee introduce and support the attached Work Draft Committee Substitute
version “C” dated 12/19/05. The committee substitute makes an effective date change and the
provisions retroactive in applicability in order to allow for seamless continuation of the program.

If you have any questions or need more information, feel free to contact myself or Kim Carnot on
my staff. Thank you for your attention to this important matter.

District A
Ketclukan « Sitka *Petersburg *Wrangell
Pelican « Elfin Cove ¢ Port Alexander « Saxman ¢ Meyer; Chuck ¢ Thorne Bay « Coffman Cove ¢ Hollis



A laska State Legislature

imixiM

50 Front Street

Ketchikan. AK 99901-6442
Phone (907) 225-8088

Fax (907)225-0713

Senator Bert K. Stedm an

SPONSOR STATEMENT
CSSB 164(FIN)

“An Act reIatln fo the salmon product development tax credit;
provid % for an éffective date by amending an effective date in sec
7,¢h. 57, SLA 2003; and providing for an effective date.”

Senate Bill 164 extends the deadline for salmon processors to receive a salmon product
development tax credit. Under current law (AS 43.75.035), processors can claim the credit only
for property first placed into service by the end of this calendar year (December 31, 2005). SB
164 would give processors three more years (until December 31, 2008) to claim the credit. The
legislation also clarifies what types of items are eligible for the tax credit, to more effect' vely
achieve the legislature’s goal of encouraging Alaska’s seafood processors to develop innovative

value-added salmon products.

In 2003, the legislature passed and the Governor signed legislation that allows processors to
claim a credit on the tax liability on new equipment they have purchased to add value to salmon
' sing innovative processing techniques. The bill (HB 90) that became this law was proposed by
me Joint Legislative Salmon Industry Task Force, and was part of an effort by Alaska’s elected
leaders and the fishing industry to create incentives for the industry to take investment risks and
produce new salmon products that add value to our salmon. It has worked: a number of
processors have taken advantage of this tax credit. SB 164 extends the deadline for applying for
the credit for another three years, to the end of 2008. In addition, the bill defines the kind of
investment that qualifies for the credit, making it clear that processors should be producing new,
innovative salmon products in order to benefit from this program. The legislation has been
drafted in consultation with the Tax Division of the Department of Revenue, incorporating
lessons learned in the st two years of administering the credit, to ensure that management and

enforcement arc effic nt and effective.

Senate Bill 164 is supported by many Alaskan salmon processors and fishermen as a valuable
tool in improving the quality and net worth of our wild salmon.

Contact: Kim Carnot, Aide to Senator Bert Stedman at 907) 465-3873

DISTRICT A

Ketchikan e Sitka ¢ Petersburg ¢ Wrangell
Pelican « Elfin Cove ¢ Port Alexander » Soxman ¢ Meyers Chuck ¢ Thorne Bay « Coffman Cove ¢ Hollis
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Chapter 57

AN ACT

Reining lo a salmon product development tax credit und a salmon utilization lax credit under

the Alaska fisheries business tax; and pioviding for an effective date

« Section 1. AS 43.75 is amended by adding new sections lo read
Sec. 43.75.035. Salmon product development lux credit, (a) A taxpayer
that is a fishenes business may claim a salmon product development tax credit of 50
percent of qualified investment in new propeny first placed into service in a shore-
based plant or on a vessel in the slate in the tax year.
(b) The amount of the tux credit applied against taxes under this section may
not
(1) exceed 50 percent of the taxpayer’s lax liability incurred under this
chapter lor processing of salmon during the lax year; or

(2) beclaimed for property first placed into service after December 31,

2005
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(c) Ifthe property for which a tax credit is claimed is instated on a vessel, the
amount of qualified investment under (a) of lhi« section is determined by multiplying
the investment cost of the qualified investment property by a frcc’ion, the numerator
of which is the weight ol raw salmon processed on the vessel by the taxpayer inthe
stale in the tax year in which ihe properly is first placed in v service, andthe
denominator of which is the weight of raw salmon processed o. hr vessel by the
taxpayer m and outside of the stale in the tax year in which theproperty is first placed
into service.

(d) An unused credit under this section may be earned forward and applied
against the tax liability incurred on salmon in the following three tux years.

(c) Qualified investment costs upon which a tax credit is claimed under this
section may not be considered for another tax credit in this title. A tax credit applied
under this section together with a lax credit applied under AS 43.75.036 may noi
exceed 50 percent of Ihe taxpayers lax liability incurred for Ihe processing of salmon
duiing the tax year.

(f) A taxpayer may not claim the lux credit allowed under this section if ihe
taxpayer is in aircais m the paymcnl of assessments under AS 16.51.120, contributions
under AS 23.20, or taxes or assessments collected or owed under this title For
purposes of this subsection, a taxpayer is not in arrears if the liability for the
assessment, contubution, or lax is under udminisiialive orJudicial appeal.

(g| If, duiing a tax year, property for which a ciedil was claimed undei this
section is disposed of by lhe taxpayer, ceases to be gqoalified investment property, or is
removed from seivice in the state, the tax due under this chapter is incieased by the
rccaptuie percentage of the aggiegute decicase in lhe credit allowed under this section
for all piun lax yea’s that would have resulted solely Irom reducing lo zero the credit
allowed for the qualified investment piopcrt;" under this section The amount of lax
credit aiinbutuble lo lhe qualified investment that is carried forward from prior tax
yeais is letiiiinated as of the firs' day ol the lux year in w'hich the qualified investment
property is disposed of by the taxpayer, ceas's to bt qualified investment property, or
is removed fiom service in the state. For pi.iposcs of iliis subsection,

(1) the recapluie perce., ate duiing the year in which the property is

SCS CSHBIOCFIN)
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first placed into service or during the first year following lhe year in which the
property is first placed into service it 100 percent;

(2) the recapture percentage during ihe second year followin’; the yeur
in .vhich ihe property is first placed into service is 75 percent;

(3) the recapture percentage during the third year following lhe year in
which the property is first placed into service is 50 percent;

(4) the recapture percentage d ring lhe lourth or subsequent year
following the year in which ihe property is firsl placed into service is zero percent;

(5) qualified investment property used on a vessel t, considered lo
have been removed from lhe slule on Inc first dav of a lax year in which the proportion
of raw salmon processed in the stale on the vessel is less than 50 percent of total
weight of raw salmon processed on the vessel in and outside of the stale.

(h) The amount of a lax credit recaptured undei (g>(1) ¢ (3) of tins section may
not be included in ihe determination of ihe amount of lhal lax credit that is allowable
under this section or AS 43.75.036.

(i) In this section,

(1) fits! placed into service" means the moment when property is firsl
used for ils intended purpose;

(2) new properly"” menus properly whose original use commences
with tire taxpayer und does nol include property first used by another person;

(3) ‘'qualified investment" means the investment cost in depreciable
tangible personal ptopuiy wiih a useful life of three yeais or more lo be used
predominantly to pioduce value-added salmon products beyond gulling of Ihe salmon;
in llus puiagruph. piopcity"” includes filleting, skinning, portioning, mincing, forming,

extiuding, stuffing, injecting, mixing, marinating, preserving, drying, smoking,
brining, packaging, blast freezing, or pm bone removal equipment;

<4» Tax liability" means ihe liability for all taxes under thischapter
before all credits allowed by this chaptei,

(5) useful life means the useful life of the properly that is or would
be applicable for purposes of depreciation

Sec. 43.75.036. Sainton utilization lux credit, (a) A taxpayer that is a

3 SCS CSHB 40(FIN)
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fisheries business may claim a salmon utilization tax credit of 50 percent of Ihe
amount of the quulihed expenditure in the stale in the la* year for full utilization of

salmon.
(b) The amount of the tax cicdit applied aguinst taxes under this section may

not
(1) exceed 50 percent of the taxpayer's tax liability incurred under this

chapter for salmon duiing the lux year; or
(2) be claimed for property first placed into service, or for expenditures

incurred, after December 31, 2005

(c) li the tax credit is cluuncd loi installation or operation of new equipment
oil a vessel, the amount of the quanf'cd expenditure under ta) of this section is
determined by multiplying the cost of the installation or operation of the equipment by
a fraction, the numerator of which is the weight of raw salmon processed on the vessel
by the taxpayer in the stale in the tax ycai in which the equipment is first placed into
service, and the denontinalot of which is the weight of rawlsalmon processed on the
vessel by the taxpayer in and outside ot the slate in ihe tax year in which the
equipment is fust placed into service

(d) An unused credit under this section may be carried forward and applied
against lhe fix liability incurred on salmon in the following three tax years.

(c) Qualified expenditures foi which a lax credit is claimed under this section
may not be considered lor another tax credit in this title. A tax credit applied under
this section together with a lax credit applied under AS 43.75.035 may not exceed 50
percent of the taxpayer's lax liability incurred foi Ihe pioccssing of salmon during lhe
tax year

(f] A luxpayer may not claim the lux credo allowed under tins section if flic
taxpayer is in aireuis in the payment ol assessments under AS 16.51.120, contributions
under AS 23 20, oi laxes or assessments collected or oweu undei this title For
puiposes of this subsection, a taxpayer is not in arreois it the liability for the
assessment, contribution, or tax is under adininistiulive or judicial appeal

(g) If, duiing atax year, equipment lor which a credit was claimed under this

section is disposed of by the taxpayer, ceases to be a qualified expenditure, or is

SCS CSIIB 90(FIN) -4-
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removed from service in the slate, the tax due under this chapter is increased by lhe
recapture percentage of the aggregate decrease in the credit allowed under this seclion
lor all prior tax years that would have resulted solely from reducing to zero the credit
allowed for the qualified expenditure under this section. The umount of lax credit
attributable to the qualified expenditure that is canted forward from prior lax years is
teimrnated as of the first day of the tax year in which the equipment is disposed of by
the taxpayer, ceases to be a qualified expenditure, or is removed from service in the
state. For purposes of this subsection,

(1) the recapture percentage during Ihe year in which the equipment is
first placed into seivice or during the firsl year following ihe year in which the
equipment is first placed into service is 100 percent;

(2) the recapture pcrceninge during the sc- ond year following the year
in which ihe equipment is first placed into service is 75 percent;

(3) the recapture percentage dunng the third year following the year in
which the equipment is first pi »ced into service is 50 percent;

(4) the recapture percentage during the fourth or subsequent year
following the year in which the equipment is first placed into service is zero percent;

(5) equipment used on a vessel is considered lo have been removed
from the slate on the firsl day of a tax year in which the pioportion of raw salmon
processed in the stale on the vessel is less than 50 percent of total weight o' raw
salmon processed on the vessel in and outside of the state.

(It) The amount of a lax credit recaptured under (g)( 1) * (3) of this section may
not be included in the determination ol the amount of that lax credit that is allowable
under this section or AS 43 75 035

(i) In this section,

(1) "first placed into service” means the moment when equipment is
first used for its intended purpose;

(2) "new equipment" means tangible, depreciable personal property
with a useful life of three years or more whose original use commences with the
luxpayer and does not include property first used by another person;

(3) “qualified expenditure™ means

5- SCS CSHB 90<F1N)
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(A) the diiecl and incremental cost of lhe development,
manufacture, or purchase of new equipment by a taxpayer lo pioduce
marketable products in the state using salmon waste,

(B) reasonable custom piucessing or disposal fees paid lo
another fisheries business in the state that does not claim a credit under this
section or AS 43.75.035 and lliai produces marketable pioductr. Irom salmon
waste, less the market value ol the pioducts ptuduccd for ihe taxpayer: or

(C) the direct and incremental cost of tiansponing salmon
waste lo a tacility in ihe stale that produces a marketable product from salmon
waste,

(4) "lax liability"™ means the liability for all taxes under this chapter
beloic all credits ulluwcd by this chapter;
(5) "useful lile" means the useful life of equipment that is or would be
applicable for purposes of depreciation.
*Sec. 2. AS 43.75.130 is amended by adding a new subsection lo read:

(g) l-or purposes of this section, tax icvemie collected under AS 43.75.015
front a peison entitled to dit under AS 43 75.035 or 43.75.036 shall he calculated
as if ihe person's lax weic collected without applying lhe credit; lux icvenuc collected
does not include Ihe amount of a lax credit recapluicd undei AS 43.75.035(g) or
43 75 036(g)

*See. 3. AS 43.75.035.43.75.036. and 43 75.130(g) are repealed
*Sec. 4. lhe oncodilicd law of the Slate of Alaska is amended by adding a new section to
lead:
RETROACTIVITY. Sections | and 2 ol this Act are rclioactive to January I, 2003
*Sec. 5. The uncodiliec law ol the Slate of Alaska is amended by adding a new section to
lead:
RETROACTIVITY. If the attorney general provides notification under sec 7(2) of
this Act, sec. 3 of this Act is retroactive lo Januaiy 1,2003
* Sec. 6. Sections !. *, and 4 of this Act lake effect immediately under AS 01.10.070(c)
*Sec. 7. Section 3 of this Ad lakes effect on Ihe earlier of Ihe following:

(1) January 1, 2000; or

SCS CSUB 0(FIN) -6
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(2) the date of Ihe attorney general's notification to the beutenant governor and

lo the revisor of statutes that
(A) acourt has entered final judgment that AS 43.75.035 or 43.75.036,

added, by sec. 1 of this Act, violates the commerce clause contained in art I, sec. 8,
United Slates Constitution; and

(B) the time for an appeal of that judgment has expired, or, if an appeal
was taken, a final order on (he appeal hasbeen entered thatAS 43.75.035 or
43.75 036. added by sec. 1 of this Act, violates thecommerce clause containedin the

United Stales Constitution.
*Sec. 8.Section 5 of this Act lakes effect on lhe dale of lhe attorney general's notification

11 undersec 7(2) of thisAct.

- SCS CSHBIO(FIN)



Sec. » »43.75.035*. Salmon product development tax credit.

(a) A taxpayer that is a fisheries ousiness may claim a salmon product
development tax credit of 50 percent of qualified investment in new property first

placed into service in a shore-based plant or on a vessel in the stafe in the tax

year

(b) The amount of the tax credit applied against taxes under this section may

not

(1) exceed 50 percent of the taxpayer's tax liability incurred under this

chapter for processing of salmon during the tax year; or

(2) be claimed for property first placed into service after December 31, 2005.

(c) If the property for which a tax credit is claimed is installed on a vessel, the
amount of qualified investment under (a) of this section is determined by
multiplying the investment cost of the qualified investment property by a fraction,
the numerator of which is the weight of raw salmon processed on the vessel by
the taxpayer in the state in the tax year in which the property is first placed into
service, and the denominator of which is the weight of raw salmon processed on

the vessel by the taxpayer in and outside of the state in the tax year in which the

property is first placed into service.

(d) An unused credit under this section may be carried forward and applied

against the tax liability incurred on salmon in the following three tax years.

(e) Qualified investment costs upon which a tax credit is claimed under this
section may not be considered for another tax credit in this title. A tax credit
applied under this section together with a tax credit applied under »AS*<

43.75.036 may not exceed 50 percent of the taxpayer's tax liability incurred for

the processing of salmon during the tax year.



(f) A taxpayer may not claim the tax credit allowed under this section if the
taxpayer is in arrears in the payment of assessments under »AS«< 16.51.120,
contributions under »AS« 23.20, or taxes or assessments collected or owed
under this title. For purposes of this subsection, a taxpayer is not in arrears if the

liability for the assessment, contribution, or tax is under administrative or judicial

appeal.

(9) If, during a tax year, property for which a credit was claimed under this

section is disposed of by the taxpayer, ceases to be qualified investment

property, or is removed from service in the state, the tax due under this chapter is

increased by the recapture percentage of the aggregate decrease in the credit
allowed under ti  section for all prior tax years that would have resulted solely
from reducing to zero the credit allowed for the qualified investment property
under this section. The amount of tax credit attributable to the qualified
investment that is carried forward from prior tax years is terminated »as«< of the
first day of the tax year in which the qualified investment property is disposed of
by the taxpayer, ceases to be qualified investment property, or is removed from

service in the state. For purposes of this subsection,

(1) the recapture percentage during the year in which the property is first

placed into service or during the first year following the year in which the property

is first placed into service is 100 percent;

(2) the recapture percentage during the second year following the year in

which the property is first placed into service is 75 percent;

(»3«) the recapture percentage during the third year following the year in

which the property is first placed into service is 50 percent;

(4) the recapture percentage during the fourth or subsequent year following

the year in which the property is first placed into service is zero percent;



(5) qualified investment property used on a vessel is considered to have
been removed from the state on the first day of a tax year in which the proportion
of raw salmon processed in the state on the vessel is less than 50 percent of

total weight of raw salmon processed on the vessel in and outside of the state.

(h) The amount of a tax credit recaptured under (g)(1) - (»3«<) of this section
may not be included in the determination of the amount of that tax credit that is

allowable under this section or » AS« 43.75.036 .

(»i««) In this section

(1) "first placed into service" means the moment when property is first used

for its intended purpose;

(2) "new property" means property whose original use commences with the

taxpayer and does not include property first used by another person;

(»3«<) "qualified investment" means the investment cost in depreciable
tangible personal property with a useful life of three years or more to be used
predominantly to produce value-added salmon products beyond gutting of the
salmon; in this paragraph, "property" includes filleting, skinning, portioning,
mincing, forming, extruding, stuffing, injecting, mixing, marinating, preserving,
drying, smoking, brining, packaging, blast freezing, or pin bone removal

equipment;

(4) "tax liability" means the liability for all taxes under this chapter before all

credits allowed by ihis chapter;

(5) "useful life" means the useful life of the property that is or would be

applicable for purposes of depreciation.
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Juneau, Ak 99801-1182

Official Business COMMITTEE ON RULES (907) 465-3764

Representative Norman Rokeberg, Chairman

March 23, 2006 House Rules Committee meeting:
186 Will be brought up under bills previously heard or
scE?we uIe I P Y

Please bring your SB 186 file with you to the committee
meeting.



FRANKH. MURKOWSKI. GOVERNOR

DEPARTMENT OF LAW 1031 WEST*™AVENUE, SUITS 200

ANCHORAGE. ALASKA, 99901-199'

RHONE: (007)269.9100
OFFICE OF THE ATTORNEY GENEPAL FAX: (907)293-076

March 27,2006

The Honorable Ralph Seekins
Senator

Alaska State Legislature

State Capitol

Juneau, Alaska 99801-1182

The Honorable Norman Rokeberg
Representative

Alaska State Legislature

State Capitol

Juneau, Alaska 99801-1182

Re:  HCS CSSB 186(RLS) —“An Act relating to the Alaska Executive Branch
Ethics Act”
AG file no. 661-06-0170

Dear Senator Seekins and Representative Rokeberg:

We wish to alert you to what aﬁpears to be a drafting problem in HCS
CSSB 186(RLS), which passed out of the House Rules Committee on March 15 and is
awaiting placement on the House of Representatives’ calendar. We have enclosed a draft
amendment that would fix the problem.

The apparent problem is that the bill, which would amend the Alaska Executive
Branch Ethics Act, refers in several places to matters remaining confidential “until the
personnel board makes a finding ofEro_babIe cause,” but the personnel board does not make
probable cause findings under the Ethics Act. Under the Ethics Act, the attorney general
makes the probable cause findings (see AS 39.52.320 and AS 39=52350) exebpt when
independent counsel make the findings because the complaints involve the governor,
lieutenant governor, or attorney general. see AS 39.52310(c).

Substituting “attorney general” for “personnel board” in the bill’s references jo
probable cause findings would solve the problem, with one exception. The exception is In



The Honorable Ralph Seekins and the Honorahle Norman Rokeberg March 27,2006
ACrfile no. 661-06-0170 Page 2

section 13 of the hill, which addresses personnel board reports on ethics complaints that the
attorney general (or independent counsel) dismisses or resolves. |f the attorney general or
independent counsel dismisses or resolves an ethics complaint, neither normally makes a
Brobable cause f|nd|n(]1 onthe matter. Consequently, the practical effect ofsection 13would

e that the personnel board’s report on a dismissed or resolved matter would remain
confidential unless the subject of the complaint waived confidentiality.

The enclosed draft amendment would fix the problem by substituting “attorney
general” for “personnel hoard” in the appropriate places and by eliminating the reference in
section 13to aprobable cause finding. [fyou have questions about the draftamendmentorif
we can assist in any way, please let us know.

Sincerely,

DAVID W. MARQUEZ
ATTORNEY GENERAL

Dav_id T..
Senior Assistant Attorney General

Enclosure

cc:  Kevin Jardell (w. enclosure
Randy Ruaro (w. enclosure
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AMENDME NT $ rf

OEFERED IN THE HOUSE BY REPRESENTATIVE
TO: HCS CSSB 186(ELS)

Page 6, lines 20 - 21:

Delete "nntil the personnel board makes a finding of probable cause"

Page 7, line 13:
Delete "personnel board”

Insert "attorney general"

Page 7, line 22:
Delete "board"

Insert "attorney general”

Page 7, line 28:
Delete "personnel board"

Insert "attorney general”
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5C.F.R. § 2634.403

C

Effective: |See Text Amendments)

Code of Federal Regulations Currentness
Title 5. Administrative Personnel
Chapter XVI. Office of Government Ethics
Subchapter B. Government Ethics
M Part 2634. Executive Branch Financial
Disclosure, ~ Qualified  Trusts,  and
Certificates of Divestiture (Refs & Annos)
"a Subpart D. Qualified Trusts (Refs &
Annos)

-»8 2634.403 Qualified blind trusts.

(@) Definition. A qualified blind trust is a trust in
which the filer, his spouse, or his minor or
dependent child has a beneficial interest, which is
certified pursuant to § 2634.405 of this subpan bv
the Director of the Office of Government Ethics,
and which includes in the trust instrument in the
provisions required by paragraph (b) of this section,
and has an independent trustee as defined in §
2h634.406 of this subpart. See section 102(f)(3) of
the Act.

(b) Required provisions. The instrument which
establishes a blind trust must adhere substantively
to model drafts circulated by the Office of
Government Ethics, and must provide that:

(1) The primary purpose of the blind trust is to
confer on the independent trustee and any other
designated fiduciary the sole responsibility to
administer the trust and to manage trust assets
without the participation by, or the knowledge
of, any interested party This includes the duty
to decide when and to what extent the original
assets of the trust arc to be sold or disposed ol
and in what investments the proceeds of sale
are to be reinvested;

() The trustee and any other designated
fiduciary in the exercise of their authority and
discretion to manage and control the assets of
the trust shall not consult or notify any

Kage |

Page |

interested party;

(3) None of the assets initially placed in the
trust's portfolio shall include assets the holding
of which by any interested party would be
prohibited by the Act, by the implementing
regulations, or by any other applicable Federal
law, Executive order, or regulation;

(4) Any portfolio asset transferred to the trust
by an Interested party is free of any restriction
with respect to its transfer or sale, except as
fully described in schedules attached to the
trust instrument, and as approved by the
Ditv-ctor of the Office of Government Ethics;

(5) During the term of the trust, the interested
parties shall not pledge, mortgage, or otherwise
encumber their interests in the property held by
the trust;

(6) The trustee shall promptly notify the filer
and the Director of the Office of Government
Ethics when any particular asset transferred to
the trust byan interested party has been
completely disposed of or when the value of
that asset Is reduced to less than $1,000;

(7) The trustee or his designee shall prepare the
trust's  income tax return.  Under no
circumstances shall the trustee or any other
designated fiduciary disclose publicly, or to
anz interested party, the trust's tax return, any
information relating to that return except for a
summary  of trust income in categories
necessary foran interested party to complete
his individual tax return, orany information
which might specifically identify current trust
assets, or those assets which have been sold or
disposed of from trust holdings, other than
information relating to the sale or disposition of
original trust assets under paragraph (b)(6) ol
this section;

(8) An interested party shall not receive any
report on trust holdings and sources of trust

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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income, except that the trustee shall, without
identifying specifically any asset or holding:

(i) Report quarterly the aggregate market value
of the assets representing the :iterested party's
interest in the trust;

(i) Report the net income or loss of the trust,
and any other information necessary to enable
the interested party to complete his individual
income tax return and

(iii) Report annually, for purposes of section
102(aX 1KD) of the Act, the aggregate amount
of the trust's income attributable to the
interested party’s beneficial interest in the trust,
categorized in accordance with § 2634.302(b);

no direct or indirect
communication with respect to the trust
between an interested party and the
independent trustee or any other designated
fiduciary with respect to the trust unless;

(9) There shall be

(i) Such communication is in writing, with the
prior written approval of the Director of the
Office of Government Ethics and is filed with
the Director in accordance with § 2634.408(c)
of this subpart; and

(if) It relates only;

(A) To the request for a distribution from
the trust, which does not specify whether
the distribution shall be made in cash or in
kind:

(B) To the general financial interest and
needs of the Interested party including, but
not limited to, a preference for maximizing
current income or long-term  capital
appreciation;

(C) To notification of the trustee by the
interested party that the interested party is
prohibited by  subsequently applicable
statute, Executive order, or regulation from
holding an asset, and to directions to the
trustee that the trust shall not hold that
asset; or

© 2006 Thomson/West. No
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(D) To instructions to the trustee to sell all
of an asset which was initially placed in
the trust by an interested party, and which,
in the determination of the filer creates a
real or apparent conflict due to duties
subsequently assumed by the filer (but the
filer is not required to give such directions);

Note: By the terms of paragraph (3)(CXvi) of
section 102(0 of the Act, communications which
solely consist of requests for distributions of cash or
other unspecified assets of the trust are not required
to be in writing. Further, there is no statutory
mechanism  for  pre-screening of  proposed
communications. However, experience of the
Office of Government Ethics over the years dictates
the  necessity  of  prohibiting — any  oral
communications between the trustee and an
interested party with respect to the trust and
pre-screening all proposed written communications,
to prevent inadvertent prohibited communications
and preserve confidence in the Federal qualified
trust program. Accordingly, under its authority
pursuant to paragraph (3XD) of section 102(0 of
the Act, the Office of Government Ethics will not
approve proposed trust instruments which do not
contain language conforming to this policy, except
inunusual cases where compelling necessity is
demonstrated to the Director, in his sole discretion.

(10) The interested parties shall not take any
action to obtain, and shall take reasonable
action to avoid receiving, information with
respect to the holdings and the sources of
income of the trust, including a copy of any
trust tax return filed by the trustee, or any
information relating to that return, except for
the reports and information specified in
paragraphs (b)(6) and (b)(8) of this section;

(11) An independent trustee and any other
designated fiduciary shall file, with the Director
of the Office of Government Eth:cs by Maz
15th following any calendar year during whic
the trust was in existence, a properly executed
Certificate of Compliance in the form
prescribed in appendix B to this part. In
addition, the independent trustee and such
fiduciary shall maintain and make available for
inspection by the Office of Government Ethics,
as it may from time to time direct, the trust's

to Orig. U.S. Govt. Works.
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5 C.F.R. §2634.403

books of account and other records and copies
of the trust's tax returns for each taxable year of

the trust;

(12) Neither the trustee nor any other
designated  fiduciary shall  knowingly and
willfully, or negligently

(i) Disclose to any interested party any
information regarding the trust that may not be
disclosed pursuant to title | of the Act, the
implementing regulations, or the  trust
instrument;

(i) Acquire any holding the ownership of
which is prohibited by, or not in accordance
with, the terms of the trust instrument;

(iii) Solicit advice from any interested party
with respect to the trust, if such solicitation Is
prohibited Dby ftitle | of the Act, the
Implementing  regulations,  or the  trust
instrument; or

(iv) Fail to file any document required by title |
ofthe Act or by this part;

(13) An interested party shall not knowingly
and willfully, or negligently:

(i) Solicit or receive any information regarding
the trust that may not be disclosed pursuant to
title I of the Act, the implementing regulations,
or the trust instrument; or

(i) Fail to file any document required by title |
ofthe Act or by this part;

(14) No person, including investment counsel,
investment  advisers, accountants, and tax
preparers, may be employed or consulted by an
independent trustee or any other designated
fiduciary to assist in any capacity to administer
the trust or to manage and control the trust
assets, unless the following four conditions are
met:

() When any interested party learns about such
empIOﬁ/ment or consultation, the person must
sign the trust instrument as a party, subject to
the prior approval of the Director of the Office

Pago 4 of 5
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of Government Ethics;

(i) Under all the facts and circumstances, the
person is  determined  pursuant to the
requirements for eligible ~entities under 8§
2634.406 of this subpart to be independent of
any interested party with respect to the trust
arrangement;

(i) The person is instructed by the
independent  trustee or other designated
fiduciary not to disclose publicly or to any
interested  party information which might
specifically identify current trust assets which
have been sold or disposed of from trust
holdings, other than information relating to the
sale or dispositi >n of original trust assets under
paragraph (b)(6) of this section; and

(iv) The person is instructed by the trustee or
other designated fiduciary to have no direct
communication with respect to the trust vith
any interested party, and to make all indirect
communications with respect to the trust only
through the trustee, pursuant to paragraph
(b)(9) of this section;

(15) Hie trustee shall not acquire by purchase,
grant, gift, exercise of option, or otherwise,
without the prior written approval of the
Director of the Office of Government Ethics,
securities, cash, or other property from any
interested party;

(16) The existence of any banking or other
client relationship between any interested party
and an independent trustee or any other
designated fiduciary shall be disclosed in
schedules attached to the trust instrument, and
no other such relationship shall be instituted
unless that relationship is disclosed to the
Diéector of the Office of Government Ethics;
an

(17) The independent trustee and any other
designated fiduciary shall be compensated in
accordance with schedules annexed to the trust
instrument.

SOURCE: 45 FR 69777. Oct. 21, 1980; 54 I-R
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50230, Dec. 5, 1989; 55 FR 14407, April 18, 1990;
57 FR 11804, April 7, 1992; 57 FR 11814, April
7, 1992; 61 FR 32635, June 25, 1996; 64 FR
47096, Aug. 30. 1999, unless otherwise noted.

AUTHORITY; 5 U.S.C. App. (Ethics in
Government Act of 1978); 26 U.S.C. 1043; Pub.L.
101-410, 104 Stat. 890, 28 U.S.C. 2461 note
(Federal Civil Penalties Inflation Adjustment Act of
1990), as amended by Sec. 31001, Pub.L. 104-134,
110 Stat. 1321 (Debt Collection Improvement Act
of 1996); E.O0. 12674, 54 FR 15159; 3 CFR, 1989
Comp., p. 215, as modified by E.O. 12731, 55 FR
42547; 3 CFR, 1990 Comp., p. 306.

5C. F. R. §2634.403, 5CFR § 2634.403

Current through March 23, 2006; 71 FR 14656

Copr. © 2006 Thomson/West
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assets. Those original assets remain financial
interests of the Government official for
purposes of 18 U.S.C. 208 or for any other

Code of Federal Regulations Currentness Federal ~conflict ~of interest statutes or
Title 5. Administrative Personnel requlations, until the trustee notifies the official

Effective; |[See Text Amendments!

Chapter XVI. Office of Government Ethics
Subchapter B. Government Ethics
Part 2634. Executive Branch Financial
Disclosure, ~ Qualified  Trusts,  and
Certificates of Divestiture (Refs & Annos)
Subpart D. Qualified Trusts (Refs &
Annos)

»8 2634.401 General considerations.

(2) Statutory standards governing qualified trusts--

(1) Types of qualified trusts and their
relationship to conflict of interest laws. The
Ethics in Government Act of 1978 created, and
pro\ided special public financial disclosure
requirements for, two types of qualified trusts.
It was envisioned that the use of those trusts hy
Government employees would reduce the real
and apparent conflicts of interest which might
arse between the financial interests held by
those employees (or attributable to them) and
their official responsibilities.

(i) Interested party means a Government
employee, his spouse, any minor or dependent
ch'ld, and their representatives in any case in
which the employee, spouse, or child has a
beneficial interest in the principal or income of
a trust proposed for certification or certified.

(i) Qualified blind trust. The most universally
adaptable qualified trust is the qualified blind
trust, defined in § 2634.403 of this subpart. A
trust is considered to be "blind" only with
regard to those trust aslets about which no
interested party has knowledge. When an
interested party originally places assets in trust,
that party still possesses knowledge about those

either (hat a particular original asset has been
disposed of or that the asset's value is less than
$1000. If the trustee sells or disposes of
original trust assets and then uses the proceeds
to acquire new trust holdings, or if the trustee
reinvests trust income to acquire new trust
holdings, a "blind" trust exists for those new
holdings because the interested parties possess
no information about the newly acquired assets.

The holdings of a "blind" trust arc not
classified as financial interests of the
Government official for purposes of 18 U.S.C.
208 or for any other Federal conflict of interest
statutes or regulations.

(i) Qualified diversified trust. The second
tvpe of qualified trust established by the Act is
the qualified diversified trust, defined in §
2634.404 of this subpart. Among other
requirements, a trust is considered to be
"diversified" if it can be demonstrated, to the
satisfaction of the Director of the Office of
Government Ethics, pursuant to § 2634.404(b),
that the trust assets comprise a widely
diversified portfolio of readily marketable
securities, and do not initially include the
securities of any entities having substantial
activities in the same area as the Government
official's primary area of responsibility. The
trust holdings arc never classified as financial
interests of the Government official for
purposes of 18 U.S.C. 208 or for any other
Federal conflict of interest statutes or
regulations.

$2) Independence of trustees and other
iduciaries. Under the Act and § 2634.406 of
this subpart, those entities that are authorized
by the Act or by the trust instrument to manage
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the assets of, and to control and administer,
either a qualified blind or a qualified
diversified trust must be independent, in fcct
and in appearance, from those parties who hold
beneficial interests in the trust.

(i) The independence of trustees is facilitated
by limiting the entities which may serve in this

informing interested parties directly about trust
activities, except to the limited extent required
under the Act. The Act requires the trustee to
provide trust beneficiaries with certain standard
periodic reports. Beyond receipt of these
standard  reports, trust  beneficiaries are
prohibited from actively attempting to obtain,
and from passively but knowingly obtaining,

capacity to certain financial institutions. directly ~or indirectly, any additional
information ~ which  the  Act  prohibits
(i) In addition to the trustee, the Act extends beneficiaries ~ from  obtaining,  including

the independence requirement to other entities
which manage trust assets or administer the
trust, including officers and employees of the
trustee, any other entity designated in the trust
instrument to perform fiduciary duties on
behalf of the trust, and the officers and
employee; of any other entity that is involved
in the management or control of the trust, such
as investment counsel, investment advisers,
accountants, or tax preparers and their
assistants.

(iif) Those entities governed by the Act will he
considered "independent" for purposes of this
subpart if, among other requirements, the
entities are not affiliated with, associated with,
related to, or subject to the control or influence
of, any of the parties that hold a beneficial
interest in the trust.

(3) Communications between trust
administrators and interested parties.  For
purposes of Federal ethics laws, the most
important feature of those qualified trusts that
are recognized under the Act is the separation
which those trusts foster between parties with
beneficial interests in the trust and entities
which manage trust assets and administer the
trust instrument. Once a qualified trust has
been certified, the beneficiaries and their
representatives are expressly prohibited from
commenting directly to the trustee about
matters relating to asset management and trust
holdings, or to trust administration and
activities. Likewise, the trustee must make
investment decisions for the trust without
consulting, or being controlled by, interested
parties, and the trustee is prohibited from

information about trust holdings and activities.
Finally, instruments creating qualified trusts
must require interested parties and trustees to
make all permissible communications relating
to the trust and to its assets in writing, with the
prior written approval of the Director of the
Office of Government Ethics.  Sections
2634.403-2634.405 and 2634.407 of this
subpart contain standards implementing these
restrictions.

(4) Trust and beneficiary taxes. For tax
purposes, because a trust is a separate entity
distinct from its beneficiaries, a trustee must
file an annual fiduciary tax return for the trust
(IRS Form 1041). In addition, the trust
beneficiaries must report income received from
the trust on their individual tax returns. The
Act establishes special filing procedures to be
used by the trustee and trust beneficiaries in
order to maintain the substantive separation
between  trust  beneficiaries and  trust
administration. For beneficiaries of qualified
blind trusts, the trustee sends a Schedule K-I
form summarizing trust income in appropriate
categories to enable the beneficiaries to file
individual tax returns. For beneficiaries of
qualified diversified trusts, the statute requires
the trustee to file the individual tax returns on
behalf of the trust beneficiaries.  The
beneficiaries must transmit to the trustee
materials concerning taxable transactions and
occurrences outside of the trust, pursuant to the
requirements in each trust instrument which
detail this procedure.

(b) Policy considerations and objectives underlying
the qualified trust program.
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(1) Prior to enactment of the Act's qualified
trust  provisions, there was no accepted
definition of a properly formulated blind or
diversified trust. However, there was general
agreement that the use of blind or diversified
trusts often reduced the potential for conflicts
of interest. If Government employees do not
know the exact identity, nature, and extent of
their financial interests, then the employees
cannot be influenced in the performance of
their official duties by those interests. Their
official actions, under these circumstances,
should be free from collateral attack arising out
of real or apparent conflicts of interest.
Therefore, the most significant objective to be
achieved through the use of a blind trust is the
lack of knowledge, or actual "blindness,” by a
Government official with respect to the
holdings in his trust. The same goal may be
achieved through the use of a diversified trust,
if that trust holds securities from different
issuers in different economic sectors, and if the
trust's interest in any one issuer is limited.
Under these conditions, it is unlikely that
official actions taken by the Government
employee who holds a beneficial interest in the
trust would affect individual securities to such a
degree that the overall value of the trust's
portfolio would be materially enhanced. Thus,
wide diversification is tantamount to actual
"blindness."

(2) Because, for the trusts certified under the
provisions of this subpart D, the Government
official is or will become blind to the identity
and nature of his actual trust holdings, the
reporting requirements of section 102(0(1) of
the Act and subparts C or | of this part, which
generally require Government filers to disclose
the contents of a trust's portfolio, do not apply.
See § 2634.310 of this part. Further, as
discussed in paragraphs (e)(1) (i) and (iii) ot
this section, 18 U.S.C. 208 and other Federal
conflict of interest laws do not generally apply
to the holdings of qualified trusts, except in the
case of the original assets transferred to a
qualified blind ~trust until notice that a
particular original asset has been disposed of or
that the asset's value is below $1,000.

(¢) Qualified trust provisions of the regulation.
This subpart D prescribes standards  which
implement the statutory requirements and policy
objectives underlying the Act's qualified blind and
diversified 1 ist provisions. The Office of
Government Ethics will apply the standards of this
subpart to specific cases.

(1) Classification as a qualified trust. In order
to be classified as a qualified trust for purposes
of the Act, blind and diversified trusts must
satisfy the following three requirements:

() The trust document must conform to
announced standards. As provio-.d under §
2634.403(b) for blind trusts and § 2634.404(c)
for diversified trusts, the trust document must
conform to the model trust instruments which
are drafted and distributed by the Office of
Government Ethics for use by interested
parties when drafting their trust arrangements.
Prior to certifying a trust under § 2634.405 of
this subpart, as discussed in paragraph
(©(1)@i) of this section, the Office of
Government  Ethics  must approve  every
proposed trust document. In addition to other
required provisions, the trust instrument must
contain  language which implements the
communications  restrictions  discussed in
paragraph (a)(3) of this section. By requiring
Interested  parties,  trustees, and  other
signatories to the trust instrument to include
¢ nmunications provisions, these regulations
compel the signatories diligently to safeguard
against inadvertent disclosures of precluded
information to the interested parties.

(i)  Truly independent fiduciaries.  As
discussed in paragraph (a)(2) of this section,
the fiduciaries in charge of administering and
managing the assets of a qualified trust must be
actually and apparently independent of the
parties who hold beneficial interests in the
trust, and of their representatives. To ensure
such independence, § 2634.406 of this subpart
limits the range of permissible fiduciaries.
Before a trust may be classified as a qualified
blind or diversified trust, the Director of the
Office of Government Ethics must conclude, in
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his judgment, that the trust fiduciaries named in
the trust instrument satisfy the standards for
in%ependence contained in § 2634.406 of this
suboart.

(iii) Certification by the Office of Government
Ethics. Before a trust may be classified as a
qualified blind or diversified trust, the Director
of the Office of Government Ethics must
certify, in accordance with the standards and
procedures established in § 2634.405 of this
subpart, that the trust meets the requirements of
section 102(0 of the Act and of this subpart,
that certification is in the public interest, and
that certification is consistent with the policies
established by these provisions and hy other
applicable  laws and  regulations.  This
certification is essential so that the Office can
ensure, in advance that the proposed trust
arrangement satisfies the established standards.

(2)  Certification of pre-existing  trusts.
Normally, those trusts certified as qualified
trusts by the Director of the Office of
Government Ethics under § 2634.405 of this
subpart are newly created trust arrangements,
formulated in accordance with established
standards by representatives of the interested
parties in consultation with the Office of
Government Ethics. However, the Director
may certify a pre-existing trust as a qualified
blind or qualified diversified trust under §
2634.403 (blind) or § 2634.404 (diversified) if
he determines that such action 1S appropriate
and is sufficient to ensure compliance with
applicable  laws and  requlations. ~ The
pre-existing trust proposed for certification
must meet both the generally applicable trust
requirements, and several special requirements
contained in § 2634.405(c) of this subpart,
including that all of the parties to the original
trust agree to administer the trust in accordance
with the requirements of this subpart. The
pre-existing trust may be certified only if all of
the conditions of this subpart are fulfilled, and
if the requisite confidentially can be assured
with respect to the trust.

(3) Reporting requirements. Once a trust is
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classified as a qualified blind or qualified
diversified trust in the manner discussed under
paragraph (cXO of this section, § 2634.310(b)
applies less inclusive financial disclosure
requirements to the trust assets.

(4) Sanctions and enforcement.  Section
2634.702 provides civil sanctions which apply
to any Government official or trust fiduciary
who violates his obligations under the Act, its
implementing  regulations, or the  trust
instrument.  In  addition, the Office of
Government Ethics has authority under the Act
to impose appropriate administrative or other
sanctions. Subpart E of this part delineates the
procedure which must be followed with respect
to the revocation of tmst certificates and trustee
approvals.

(d) Drafting and implementation of the qualified
trust instrument.

(1) The overview of the qualified trust program
contained in this section cannot anticipate
gvery concern or question, or discuss every
scenario which might arise in the course of
formulating and implementing a qualified trust
instrument. The Office of Government Ethics
should be contacted by an interested party or
by his professional representatives if the Act,
the implementing requlations, and the trust
instrument itself do not provide guidance in a
particular instance.

(2) No trust will be considered "qualified” for
purposes of the Act until the Office ol
Government Ethics certifies the trust prior to
execution. The Office of Government Ethics
makes available to attorneys model trust
agreements for use in drafting proposed trust
agreements which are to be submitted to the
Office  for  certification.  Attorneys are
cautioned to consider each model provision in
light of the circumstances presented by the
particular case, and to modify provisions to the
extent that such modifications are necessary or
appropriate.  Attorneys  should not rely
uncritically upon the language of the model
agreements. However, many of the model

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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5C.F.R. §2634.401
(Publication page references are not available for this document.)

provisions implement  the minimum

requirements which must be contained in any

trust instrument certified Dby the Office. Currentthrough  March 23,2006; 71 FR 14656
Certificates of Independence for fiduciaries

must be executed in the form indicated in

appendix A of this part.

(3) The Office of Government Ethics does not

draft trust instruments for use in individual

cases. However, its staff is always willing to

cooperate with attorneys and to make its Copr. O 2006 Thomson/West
experience available to them in developing

appropriate trust instruments which satisfy

applicable Federal laws, Executive orders and END OFDOCUMENT
regulations. If the use of a qualified trust is

contemplated in a particular case, it is strongly

recommended that the interested parties >r their

representatives  contact the  Office  of

Government Ethics as early as possible.

(4) Prior to trust certification, prospective
trustees or their representatives should schedule
with the staff of the Office of Government
Ethics an appointment for an orientation to the
specialized requirements and procedures which
have been established by the Act and the
regulations with respect to qualified trust
administration.

SOURCE: 45 FR 69777, Oct. 21. 1980; 54 FR
50230, Dec. 5, 1989; 55 FR 14407, April 18, 1990;
57 FR 11804, April 7, 1992; 57 FR 11814, April
7, 1992; 61 FR 32635, June 25, 1996; 64 FR
47096, Aug. 30, 1999, unless otherwise noted.

AUTHORITY: 5 US.C.  App. (Ethics in
Government Act of 1978); 26 U.S.C. 1043; Pub.L.
101-410, 104 Stat. 890. 28 U.S.C. 2461 note
(Federal Civil Penalties Inflation Adjustment Act of
1990), as amended by Sec. 31001, Pub.L. 104-134,
110 Stat. 1321 (Debt Collection Improvement Act
of 1996); E.0. 12674, 54 FR 15159; 3 CFR, 1989
Comp., p. 215, as modified by E.O. 12731, 55 FR
42547: 3 CFR, 1990 Comp., p. 306.

5C. F. R. §2634.401, 5 CFR § 2634.401
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E xecutive C om m ission on Ethical Standards

Blind Trusts

Pursuant to Executive Order Na_10, blind trusts may be utilized by a public officer or
public employee or his or her spouse or dependent children for certain categories of
assets. Blind trusts must be approved by the Executive Commission on Ethical Standards

and shall contain the following characteristics:

a.

http://www .state.nj.us/Ips/cthics/blindtrust.htm

The trust shall not contain investments or assets in which the holder's ownership
right or interest is required to the recorded in a public office or those assets whose
permanency makes transfer by the trustee improbable or impractical; these
investments or assets would include, but not be limited to, businesses, real estate,
security interests in personal property and mortgages;

The trust shall contain a clear statement of its purpose, namely, to remove from the
grantor control and knowledge of investment of trust assets so that conflicts between
grantor's responsibilities and duties as a public officer or employee of the State of
New Jersey and his or her private business or financial interests will be eliminated;

The trust shall be irrevocable, and shall be terminated only upon the death of the
public officer or employee or upon termination of his or her status as a public officer

or employee, whichever shall first occur;

The trustee shall be directed not to disclose to the grantor any information about any
of the assets in the trust;

The trustee shall be required either to:

i. prepare and file grantor's person'l'income tax returns, withholding from
distribution of the trust's net income amounts sufficient to pay the grantor's tax;
and further to participate in the audit of the grantor's returns during the period
of the trust with authority to compromise the grantor's tax liability; or

ii. submit to the grantor, for income tax purposes, a certification of income paid
without identifying the assets producing such income;

Among its other powers, the trustee shall have authority to determine whether any of
the assets originally transferred to the trustee are to be sold and, if so, when;

a provision shall be included in the trust agreement prohibiting the trustee from

investing the trust property in corporations or businesses which it knows to a
significant amount of business with the State of New Jersey or from knowingly

3/29/2006
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making any investment in a corporation, business or venture over which the grantor
has regulatory or supervisory authority by virtue of his or her official position;

h. The grantor shall retain no control over the trustee nor sha'l he or she be permitted
to make any recommendations or suggestions as to the trust property;

i. The trustee shall be a commercial trustee and not a natural person;

j- The principal benefit to be retained by the grantor shall be the right to receive income
from the assets transferred to the trust;

k. The trust shall not become effective until submitted and approved by the Executive
Commission on Ethical Standards; and

1. The trust agreement shall provide that the trustee will give the Executive
Commission on Ethical Standards access to any records or information related
to the trust which is necessary for the performance of the Commission's duties.

2. A copy of the executed blind trust agreement shall be filed with the Executive
Commission on Ethical Standards and with the head of the department in
which the State officer or employee holds his or her position. Attached to such
copy shall be a brief statement outlining the business or financial interests from
which the State officer or employee seeks to remove himself or herself and the
actual or potential conflicts of interest, or appearance of such conflicts, which
he or she seeks to avoid by use of the trust agreement.

contact u* | privacy notica | lagai statamant

divisional ethics home | contact ethics | meetings | statutes | fags Icodes of ethics | procedures | guidelines | financial disclosure
departmental: tps home | contact Ids | news |about US] fags | library | employment | programs and units | services a-z

statewide njhome | my new jersey | people | business | government | departments | search
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Form PFS - Instruction Guide

PART 9. TRUST INCOME

Complete this section ifany income was received as a beneficiary ofa trust, other than a blind trust,
the definition of which is included in the PART IOA of instructions. Identify the trust by name and
indicate the category of the amount received. Ifthe requested information is not applicable, check

the “NOT APPLICABLE” box.

Each numbered item in these instructions corresponds to the same numbered item on theform.

1. Source: Provide the name of the trust.

2. Beneficiary: Check the appropriate box indicating whether you, your spouse, or a dependent
child is the beneficiary of the trust.

3. Income: Check the appropriate monetary category to indicate the amount of income received by
the beneficiary.

4. Assets from which over $500 was Received: lIdentify each asset of the trust from which more
than $500 in income was received, ifyou know the identity o fthe asset.

PART 10A. BLIND TRUSTS

This section is for reporting each blind trust that is defined in section 572.023(c) ofthe Government
Code in which you, your spouse, or a dependent child is a beneficiary. Ifthe requested information
is not applicable, check the “NOT APPLICABLE” box.

Section 572.023(c) of the Government Code. A blind trust is defined as a trust as to which the
trustee:

(A) is a disinterested party;

(B) is not the individual;

(C) is not required to register as a lobbyist under Chapter 305 [of the Government Code];

(D) is not a public officer or public employee;

tE) was not appointed to public office by the individual or by a public officer or public
employee the individual supervises; and

[(F)] has complete discretion to manage the trust, including the power to dispose of and
acquire trust assets without consulting or notifying the individual.

You must submit a statement signed by the trustee ofeach trust listed on this section. See Part 10B
for additional information.

Texas Ethics Commission Page 13 Revised 11/29/2005



Form PFS - Instruction Guide
Each numbered item in these instructions corresponds to the same numbered item on theform

1. Name of Trust: Provide the name of the trust.
2. Trustee: Provide the name and address of the trustee.

3. Beneficiary: Check the appropriate box indicating whether you, your spouse, or a dependent
child is the beneficiary of the trust.

4. Fair Market Value: Check the appropriate monetary category to indicate the fair market value
of the trust.

5. Date Created: Report the date the trust was created.

PART 10B. TRUSTEE STATEMENT

You must submit with your personal financial statement a statement signed by the trustee of each
blind trust listed on Part 10A. If the requested information is not applicable, check the “NOT

APPLICABLE" box.

Each numbered fern in these instructions corresponds to the same numbered item on theform.
1. Name of Trust: Provide the name of the trust.

2. Trustee Name: Provide the name of the trustee.

3. Filer on Whose Behalf Statement is Being Filed: Provide the name of the person on whose
behalf the trustee statement is being tiled.

4. Trustee Statement: Signature of the trustee.

Texas Kthics Commission Page 14 Revised 11/29/2005



AN ORDINANCE REGARDING ETHICS AND CONFLICTS OF INTEREST

ENGROSSED VERSION (AS ADOPTED 11 AUGUST 2003)

NOW THEREFORE BE IT ORDAINED BY THE BOARD OF ALDERMEN

OF THE CITY OF WATERBURY,

That Title Il of the Code of Ordinances shallbe amended by establishing

Chapter 40 entitled “Ethics and Conflicts of Interest”, as follows:
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AN ORDINANCE REGARDING ETHICS AND CONFLICTS OF INTEREST

ENGROSSED VERSION (AS ADOPTED 11 AUGUS1 2003)

Ethics in Public Affairs

General Provisions

§840.01 Title.

This chapter shall be known and referred to as the “Ethics and Conflict of
Interest Code for the City of Waterbury”.

§40.02 Statement of Policy.

Public employment is a public trust. It is the policy of the City to promote
balancing the objectives of protecting governmental integrity and facilitating the
recruitment and retention of personnel needed by the City. Such policy is
implemented by prescribing essential standards of ethical conduct without

creating unnecessary obstacles to entering public service.

Furthermore, Employees must discharge their duties impartially so as to
assure fair competitive access to governmental procurement by responsible
contractors. Moreover, they should conduct themseives in such a manner as to
fosier public confidence in the integrity of the City’s procurement organization.

Finally, in order to achieve the purposes of this Chapter, it is esseniial that
those doing business with the City also ooserve the ethical standards prescribed

herein.

§40.03 Application,

These sections shall be applied to and be binding on every Public Official
and Employee of the City, as defined in this Chapter and Persons conducting

business with the City.

840.04 Definitions.

(A) Blind Trust means an independently managed trust in which the
Employee-beneficiary has no management rights and in which the Employee-
beneficiary is not given notice of alterations in, or other dispositions of, the

property s bject to the trust.

(B) Board means the Board of Ethics as established in §6B-3 of the
Charter of the City.

(©) Business means any entity through which business for profit or not
for piofit is conducted including a corporation, partnership, proprietorship, firm
enterprise, franchise, association, organization, or self-employed individual.

(D)  Confidential Information means any information which is available
to a Public Official, Employee or Member of a Board or Commission only because
of their status as such Public Official, Employee or Member of a Board or
Commission and is not a matter of public knowledge or available to the public on
request, in accordance with the provisions of the General Statutes.



