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W O R K  D R A F T W O R K  D R A F T W O R K  D R A F T

24-LS1565\C 
Wayne 
4/10/06

CS FOR HOUSE BILL NO. 414( )

IN THE LEGISLATUF "  O F THE STATE OF ALASKA

TW ENTY-FOURTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

S ponsor(s): R E P R E S E N T A T IV E  K O T T

A B ILL 

FOR AN A C T  EN TITL ED

1 "A n Act re la tin g  to a llo v in g  a p a ren t o r guard ian  of a m inor to  in te rcep t th e  p rivate

2 com m unications of the m inor and  to consent to an  o rd er au th o riz in g  law en fo rcem en t to

3 in tercept the  p riv a te  com m unications of the  m inor."

4 |  BE IT  E N A C T E D  BY T H E  L E G ISL A T U R E  OF T H E  ST A T E  OF A LA SK A :

5 II * Section 1. AS 12.37.030 is amended by adding a new subsection to read:

6 || (b) In addition to exercising authority under (a) o f this section, on

7 || consideration of an application relating to a private com munication o f a minor, the

8 || court may enter an ex parte order authorizing the interception o f the private

9 || communication. The court may enter the order only if the court determ ines, on the

10 || basis o f the application, that there is probable cause, which may ia d « d « .a  * 4 d in ^ lia t

11 II a parent of a minor has consented in good faith to the interception o f a com munication

12 || of the m inor based on the parent's objectively reasonable belief that it is necessary for

13 || the welfare of the minor and is in the best interest of the minor. In this subsection,

14 || "minor" and "parent" have the meanings given in AS 42.20.390.
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* Sec. 2. AS 42.20.320(a) is amended to read:

(a) The following activities are exempt from the provisions of AS 42.20.300 

and 42.20.310:

(1) listening to a radio or wireless com m unications of any sort where 

the same are publicly made;

(2) heaiing conversation when heard by em ployees of a common 

carrier by wire inciuontal to the normal course of their em ploym ent in the operation, 

maintenance, or repair o f the equipment of the com mon carrier by wire, provided the 

information obtained is not used or divulged in any manner by the hearer;

(3) a broadcast by radio or other means whether it is a live broadcast or 

recorded for the purpose o f later broadcasts of any function where the public is in 

attendance and the conversations that are overheard are incidental to the main purpose 

for which the broadcast is then being made;

(4) recording or listening with the aid of any device to an emergency 

communication made in the normal course of operations by a fedeial, state, or local 

law enforcement agency or institutions dealing in em ergency services, including 

hospitals, clinics, am bulance services, fire fighting agencies, a public utility 

emergency repair facility, civilian defense establishment, or m ilitary installations;

(5) inadvertent interception of telephone conversations over party

lines;

(6) a peace officer, or a person acting at the direction or request of a 

peace officer, engaging in conduct authorized by or under AS 12.37;

(7) interception, listening, or recording o f com munications by a peace 

officer, or a person acting under the direction or request o f a peace officer, in an 

emergency where the communications are received from a device that intercepts the 

communications of a person

(A) barricaded and not exiting or surrendering at the direction 

or request of a peace officer, in circumstances where there is an imminent risk 

o f harm to life or property;

(B) holding another person hostage; or

(C) threatening the imminent illegal use o f an explosive;
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(8) the interception by a peace officer of an oral com m unication by use 

of an electronic, mechanical, or other eavesdiopping device that is concealed on or 

carried on the person of the peace officer and that transmits that oral communication 

by m eans of radio to a receiving unit that is monitored by other peace officers, if

(A) the interception and monitoring occurs

(i) during the investigation of a crime or the arrest of a 

person for a crime; and

(ii) for the purpose of ensuring the safety o f  the peace 

officer conducting the investigation or making the arrest;

(B) the peace officer who intercepts the oral communication is 

a party to the communication and has consented to the interception; and

(C) the com munication intercepted is not recorded^ 

iJ^TjfP (9) the in tercep tion  o f a p riv a te  com m unication  to w hich  a m inor

is a p a r ty  by a p a re n t of the m ino r if th e  p aren t is acting  in good fa ith  an d  has a n 

objectively  reasonab le  belief th a t the  in tercep tion  is necessary  fo r th e  w elfare of 

the m in o r and  is in the best in terest o f the m inor; this p a ra g ra p h  does not exempt 

from  the provisions of AS 42.20.300 and  42.20.310 the in te rcep ticn o f  a p riva te 

com m unica tion  between a m inor an d  the m in o r's  a tto rney , the m in o r 's  guard ian  

ad  litem , o r  a child  custody investiga to r; evidence obta ined  un te r th is  p arag rap h  

m ay he

(A) considered  bv a g u ard ian  ad litem  o r a ch ild  custody 

investig a to r only if the g u a rd ia n  ad  iitem o r child custody investiga to r 

d e te rm in es  tha t the req u ire m en ts  o f th is p a ra g ra p h  have been satisfied;

(B) adm itted  in a  jud icial proceeding, sub ject to the  A laska 

R ules of Evidence, only if the  judicial o ffu e r finds th a t the requ irem en ts  

o f th is p a ra g ra p h  have been satisfied ; o r

(C) adm itted  in an  official p roceeding  th a t is no t a judicial 

p roceeding  only if the p res id ing  official finds th a t the req u ire m en ts  of this 

p a ra g ra p h  have been sa tis fied .

Sec. 3. AS 42.20.390 is amended by adding new paragraphs to read;

(11) "minor" means a child under 18 years of age who has not had the
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disabilities of a minor removed as described in AS 09.55.590;

(12) "official proceeding" m eans a proceeding heard before a 

iegislative, judicial, administrative, or other governm ental body or official authorized 

to hear e v id e n t  under oath;

(13) "parent" means a natural person who is the minor's natural or 

adoptive pa ent, or who has been legally appointed as the minor's guardian, with 

parental n tits that are not terminated by court ordei and who is not prohibited by 

court o rd .r  from communicating with the minor.
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A L A S K A  S T A T E  L E G I S L A T U R E

C h a ir.
legislative Council 

M em ber:
(Community and Regional Affairs 
Judiciary
I jb o r and Commerce - Vice Chair

Session : 
Alaska State Capitol 

luncau, AK 99801-1182 
Phone: (907) 465 3777 

Fate (907) 465-2819 
Toll Free (877) 861-5688

In te rim
In928 I Cagle River Road - Suite 238 

Magic River. AK 99501-2133 
Phone: (907) 694-8944 

Fax: (907) 694-8945
REPRESENTATIVE PET E  KOTT

DISTRICT 17 - EAGLE RIVER

Memorandum

To: Representative N t^ ry n  Rokeberg Chairman
House Rules Cor

From: Representative Pel^Cott

Date: April 3,2006

Re: HB 414 "An Act relating to allowing a parent or guardian of a minor to intercept the private 
communications of the minor and to consent to an order authonzing law enforcement to intercept 
the private communications of the minor."

Chairman Rokeberg,

House Bill 414 was passed out of the House Judiciary Committee. 1 respectfully request that HB 
414 be scheduled for a hearing in the House Rules Committee at your earliest possible convenience.

Thank you for your consideration.



C h a ir:
Lqpilativc Council 

M em ber:
Community and Regional Affairs 
Judiciary
loibor and Commerce - Vice Chair

Sponsor Statement 
For

House Bill 414

The Committee Substitute for House Bill 414 will protect minors from predators and other 
insalubrious characters. HB 414 amends AS 12.37.020 to allow a parent or guardian o f a minor to 
consent to the interception of communications of the minor under certain, specific circumstances. 
Specifically, where the parent o f the minor has a good faith and objectively reasonable belief that it 
ts necessary for the welfare, and in the best interest o f the minor to do so, he or she may consent on 
behalf of the child to the interception of a communication by the minor. "Hie parent’s properly 
given consent may be utilized by a judge to grant an ex parte order permitting the proper authorities 
to monitor and intercept the minor’s communications.

HB 414 also amends AS 42.20.320 to permit the parent of the lriinor in question to himself or 
herself intercept the communication without fear of criminal prosecution. Under current law, no 
person who is not party to the communication may intercept any portion o f a communication 
between others To do so constitutes a criminal offense in Alaska. Section 3 of HB 414 creates an 
exception that allows the parent of a minor child to intercept a minor child’s communications.

With passage of this legislation, we allow parents and guardians to protect their children, and we 
provide them the tools to do so.

Session :
Alaska State Capitol 

Juneau, AK WHOM 182 
Phone: (‘>07) 465-3777 

Fax: (907) 465-2819 
Toll Free (877) 861-5688

A L A S K A  S T A T E  L E G I S L A T U R E

In te rim :
1(1928 Fogle River Road - Suite 238 

Cagle River, AK 99501-2133 
Phone (907) 694-8944 

Fax: (907) 694-8545
REPRESENTATIVE PET E  KOTT

DISTRICT 17 - EAGLE RTVER



F I S C A L  N O T E

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_________
Title  Interception o f M inor's C o m  m u ication

Fiscal Note Number:
Bill Version:
(H) Publish Date.

D ept Affected 

'R D U

1
C S H B  4 1 4 (H E S )

2 /1 7 /0 6

A laska Court S ys te m

C o m p o n e n t Trial Courts

R ep resenta tive  Kott

R eq u este r C o m p o n e n t No.

E x p e n d i t u r e s / R e v e n u e s (T h o u s a n d s  o f  D o lla r s )

N ote: A m o u n ts  do  not include inflation u n le ss otherw ise noted below.

O P E R A T IN G  E X P E N D IT U R E S F Y  2007 F Y  2008 F Y  2 0 09 F Y  2 0 10 F Y  2011 F Y  2012

P erso na l S en/ice s

Travel

C ontractual

S up p lies

E q u ip m en t

L a n d  & Structures

G ran ts & C la im s

M iscellan eo u s

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0
IC A P IT A L  E X P E N D IT U R E S I L  I I

IC H A N G E  IN R E V E N U E S  ( ) I !

F U N D  S O U R C E (T h o u s a n d s  o f D ollars)

1002 Federal R eceipts

1003 G F  M atch

1004 G F

1 0 05 G F /P ro g ru m  R eceipts

1 0 37 G F /M e n ta l H ealth

O th er (Specify T yp e -D o  not abbreviate)

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0
E s tim a te  o f  a n y  c u rre n t y e a r (F Y 2 0 0 6 ) c o s t: 0 .0
M a rk  th is  b o x  (X ) if  fu n d in g  fo r  th is  b ill is  in c lu d e d  in  th e  G o v e r n o r ’s  F Y  2 0 0 7  b u d g e t p r o p o s a l:  I

P O S IT IO N S

F ull-tim e

Part-tim e

T e m p orary

A N A L Y S IS : (Attach a separate page it  necessary)

The court system does not anticipate any fiscal impact from the passage of HB 414.

Prepared by: D o ug  W oo liver, A dm inistrative A ttorney

D ivis ion  A laska C o urt S ystem _______________________

P h o n e  463-47*50

A pproved by: D o ug  W o o liv e r for S te p h a n ie  C o le. A dm instrative Director 

A g e n c y A la sk a  C ourt S yste m _____________________________________________

Date/Time 2-10-06 @  8:45 am
Date 2/10/2006

(Revised 9/7/2005 OMB) Page 1 of 1



F I S C A L  N O T E

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 3/10/06 /11:29 a.m. 
Title An act relating to allowing a parent or guardian

o f a  m in or to intercept the private co m m un ica tion  .

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected: 

'R D U

C S H B  4 1 4 (J U D )

3/2 8 /0 6

A dm inistration

Legal and A dvo cacy Services

S p o n so r

R eq u este r

R ep resenta tive  Kott

C o m p o n e n t O ffice of Public  A dvocacy

(H ) J U D

Expenditures/Revenues

Component No 

(Thousands of Dollars)

43

N ote: A m o u n ts  do  not include inflation u nle ss otherw ise noted below

O P E R A T IN G  E X P E N D IT U R E S F v  2 6 07 F Y  2 0 0 8 F Y  2 0 09 F Y  2010 F Y  2011 P Y  2012

P erso n a l Services 

Tra v e l 

Contractual 

S up p lie s 

E q u ip m e n t 

L and  & Structures 

G ran ts & C la im s 

M isc e lla n e o u s

0.0 0 0 0 .0 0 .0 0 .0 0 .0

0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0
IC A P IT A L  E X P E N D IT U R E S

IC H A N G E  IN R E V E N U E S  ( ) |~

1002 Federal R eceipts

1003 G F  M atch

1004 G F

1005 G F /P ro g ra m  R e c e ip is  

1037 G F /M e n ta l H ealth

O th e r (Specify Type--Do not abbreviate)

0.0 0.0 0 .0 0.0 0 0 0 0

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0
E s tim a te  o f  a n y  c u rre n t y e a r  (F Y 2 0 0 6 ) c o s t: 0 .0  ______________

M a rk  th is  b o x  (X ) if  fu n d in g  fo r  th is  b il l  is  in c lu d e d  in  th e  G o v e r n o r 's  F Y  2 0 0 7  b u d g e t p r o p o s a l:  I I

P O S IT IO N S

F ull-tim e

P art-tim e

T e m p orary

A N A L Y S IS :  (Attach a separate page if  necessary)
This legislation allows a court to issue an ex parte order authorizing the interception of a private 
communication of a minor if a parent or guardian has consented to the interception in good faith based on an 
objectively reasonable belief that it is necessary for the welfare of the child or in the child's best interest. This 
legislation further exempts the interception of such communications from the Communication,
Eavesdropping, and Wiretapping Act (AS 42.20.300-310). However, minors' communications with an 
attorney or guardian ad litem would not be exempted from this act.

It is not expected that this would have a fiscal impact on OPA.

Prepared by: J o s h u a  P. Fink, Director  P h o n e  (9 0 7 ) 2 6 9 -3 5 0 0 ________

D iv is ion  O ffice of P ublic A d vo cacy__________________________________________________  D a te /T im e  3 /1 0 /0 6  at 11:29 a.m.

A p p roved  by: M ike  T ib bies, D ep uty C o m m iss io n e r_____________________________________  D ate 3 /1 3 /2 0 0 6 ______________

A g e n c y A dm inistration_______________________________________________________________

(Revised 9/7/2005 OMB) Page 1 of 1



F I S C A L  N O T E

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 3/11/0619:35 a.m. 
Title A n  act relating to allow ing a parent or guardian

o f a m inor to intercept *‘ .e pn vate  com m unication.

Fiscal Note Number:
Bill Version
(H) Publish Date:

D ept A ffected 

'R D U

C S H B  4 1 4 (J U D )

3 /2 8 /0 6

A dm inistration

Legal and A dvocacy Services

S pon so r

R equ este r

R ep resenta tive  Kofi 

iH )J U D ______________

C o m p o n e n t Public D efen d er A g en cy

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

4 3

N ote: A m o u n ts  d o  not include inflation u nle ss otherw ise noted below.

O P E R A T IN G  E X P E N D IT U R E S F Y  2007 F Y  2008 F Y  2 0 09 F Y  2 0 10 F Y  2011 F Y  2 0 12

P erso na l S ervices 

T ravel 

C ontractual 

S up p lies 

E quipm en t 

L a n d  & Structures 

G ran ts & C la im s 

M iscellan eou s

0.0 0.0 00 0.0 0.0 00
0.0 0.0 00 0.0 0.0 00

T O T A L  O P E R A T IN G 0.0 0.0 0 .0 0 .0 0 .0 0.0

I C A P IT A L  E X r C N D IT U R E S

ICHANGE IN REVENUES ( ) f

1002 Federal R eceipts

1003 G F  M atch

1004 G F

10 05 G F /P ro g ra m  R eceipts 

1 0 37 G F /M e n ta l H ealth

O th er (Specify T y p e -D o  not abbreviate)

0.0 0.0 o .c 0.0 0.0 00

T O T A L 0.0 0.0 0.0 0.0 0.0 0 .0

E s tim a te  o f  a n y  c u rre n t y e a r  (F Y 2 0 0 6 ) c o s t: 0 .0  ______________

M a rk  th is  b o x  (X )  i f  fu n d in g  fo r  th is  b ill is  in c lu d e d  in  th e  G o v e r n o r 's  F Y  2 0 0 7  b u d g e t p r o p o s a l:  I I

P O S IT IO N S

F ull-tim e

Part-tim e

Tem porary

A N A L Y S IS : (Attach a separate page it  necessary)
This legislation allows a court to issue an ex parte oider authorizing the interception of a private 
communication of a minor if a parent or guardian has consented to the interception in good faith based on an 
objectively reasonable belief that it is necessary for the welfare of the child or in the child's best interest. This 
legislation further exempts the interception of such communications from the Communication,
Eavesdropping, and Wiretapping Act (AS 42 20.300-310). However, minors’ communications with an 
attorney or guardian ad litem would not be exempted from this act.

It is not expected that this would have a fiscal impact on the Agency.

Prepared by: Q u in la n  Steiner. Director__________________________________________________________ P h o n e  (9 0 7 ) 2 6 9 -3 5 0 0

D ivis ion  Public D efen d er A gency____________________________________________________  D a te /T im e  3 /1 1 /0 6 /9 :3 5  a m.

A pproved Dy: M ik e  T ibbies, D ep uty C o m m iss io n e r______________________________________ D ate  3 /1 3 /2 0 0 6 ___________

A g e n c y A dm inistration________________________________________________________________

(Ravnsd 9/7/2005 OMB) Page 1 o f 1



F I S C A L  N O T E

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title Interception o f M inor's C o m m un ica tion s

Fiscal Note Number:
Bill Version.
(H) Publish Date:

C S H B  4 1 4 (J U D )

3 /2 8 /0 6

S p o n so r

R eq u este r

R epresenta tive Kott

D ep t A ffe c te d ________________________

’ R D U  Alaska Court S yste m

C o m p o n e n t Tnal Courts____________

I Expenditures/Revenues__________________________________
N ote: A m o u n ts  do  not include inflation u n le ss < tht-rwise noted below.

C o m p o n e n t No. 

(Thousands of Dollars)

O P E R A T IN G  E X P E N D IT U R E S FY 2007 F Y  2008 F Y  2009 F Y  2010 F Y  2011 F Y  2012

P e rso n a l Services 

Travel 

C ontractual 

Supplies 

E q uip m en t 

L a n d  & Structures 

G ran ts & C la im s 

M iscellan eo u s

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0
IC A P IT A L  E X P E N D IT U R E S -

IC H A N G E  IN R E V E N U E S □

1002 Federal R eceipts

10 03 G F  M atch

1004 G F

1005 G F /P ro g ra m  R eceipts 

1037 G F /M e n ta l H ealth

O th er (Specify Type--Do not abbreviate)

T O T A L 0.0 0.0 0.0 0 .0 0.0 0 .0

E s tim a te  o f a n y  c u rre n t y e a r (F Y 2 0 0 6 ) c o s t: 0  0

M a rk  th is  b o x  (X ) if  fu n d in g  fo r  th is  b ill is  in c lu d e d  in  th e  G o v e r n o r 's  F Y  2 0 07 b u d g e t p ro p o s a l: 

P O S IT IO N S

F ull-tim e

Part-tim e

Te m porary I . . .
|A N A L Y S IS : (Attach a separate page i f  necessary)

The court system does not anticipate and fiscal impact from the passage of CSHB 414(HES).

Prepared by: 

D ivision

A pproved by: 

A g en cy

D o ug  W ooliver. A dm inistrative A ttorney P h o n e  4 6 3 -4 7 5 0

A laska C ourt S ystem

D o ug  W o o liv e r for S te p h a n ie  C ole, A dm instrative Director 

A lask a C o urt S yste m ____________________________________________

D a te /T im e  3 /1 3 /0 6  @  11:30 am  

D ate  3 /1 3 /2 0 0 6

(Ravnad 9/7/2005 OMB) Page 1 of 1



F I S C A L  N O T E

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title “A n Act relating to allow ing a parent or guardian of

Fiscal Note Number
Bill Version:
(H) Publish Date:

C S H B  4 1 4 (J U 0 ))

3 /2 8 /0 6

Sponsor

R equester

a m inor to intercept the pnvate com m unications...-

Dept Affected 

'R D U

’ C o m p o n e n  A S T  D etachm ents

Public S afety

A laska State Troopers

R epresentative Kott

H ou se Judiciary C o m m ittee

E x p e n d it u r e s / R e v e n u e s ________________________________________________

N ote: A m ou nts do  not include inflation unless otherw ise noted below.

C o m p o nen t No. 

(Thousands of Dollars)

2 3 25

O P E R A T IN G  E X P E N D IT U R E S F Y  2007 F Y  2008 F Y  2009 F Y  2010 F Y  2011 F Y  2012

Personal Services 

Travel 

Contractual 

Supplies 

Equipm ent 

Land & Structures 

G rants & C la im s 

M iscellan eou s

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0
IC A P IT A L  E X P E N D IT U R E S  I I I I I I

IC H A N G E IN  R E V E N U E S  ( ) I I I I I I

F U N D  S O U R C E  ( T h e  s a n d s  o f Dollars)

1002 Federal R eceipts

1003 G F  M atch

1004 G F

1005 G F /P ro g ra m  R eceipts 

1037 G F /M e n ta l H ealth

O ther (Specify Type-D o  not abbreviate)

T O T A L L.U 0.0 0.0 0.0 0.0 0.0
E s tim a te  o f  a n y  c u rre n t y e a r (F Y 2 0 0 6 ) c o s t:

M a rk  th is  b o x  (X ) if  fu n d in g  fo r  th is  b ill is in c lu d e d  it

P O S IT IO N S

0 .0
s F Y  2 0 06 b u d g e t p ro p o si  th e  G o v e rn o r al: I I

Full-tim e

Part-tim e

Tem porary

A N A L Y S IS : (Attach a separate page if  necess y)

The proposed language in this legislation will not have a fiscal impact on the Department of Public Safety.

Prepared by: 

D ivision

A pproved by: 

A g en cy

L ieutenant Jam es H elgoe P h o n e  9 0 7 -2 6 9 -4 5 3 2

A lask a State Troopers D a te /T im e  3 /1 3 /0 6  1 0 :1 3 A M

C o m m issio n er W illiam  Ta n d e sk e D ate  3 /1 3 /2 0 0 6

Department of Public Safety

(R«v*M  9/23/2004 OMB) Page 1 of 1



L e g i s l a t i v e  R e s e a r c h  S e r v i c e s

Alaska State Legislature
Legislative Affairs Agency
Division of Legal and Recearch Services

State Capitol. Juneau. AK 99801 
Phone 907-465-3991 

Fax 907-465-3908

March 21. 2006

Memorandum
TO Representative Pete Kott 

FROM Chuck Burnham. Legislative Analyst

RE Vicarious Consent in Georgia Use and Misuse in Divorce Proceedings 
LR? Report 06 190

You asked i  bout the potential misuse of the doctrine of "vicarious consent," which is the surreptitious 
interception of a child's communications without his or her consent by a parent or a third party with the 
parent's consent Specifically, you asked if the Georgia courts had seen a dramatic increase in the use of 
recordings of the conversations of children by parents involved in divorce proceedings since the passage of 
the "parental exception" clause to the state s wiretapping laws 1

We found no evidence that the Georgia court system has been inundated with vicarious consent recordings in 
divorce proceedings since the state's wiretapping laws were amended in the year 2000 to allow parents to 
locord their child’s conversations in certain circumstances 2

As you know, generally, in the absence of a court order, intercepting written or oral communications without 
the permission of at least one party to that communication is against the law The federal government and 49 
states (all but Vermont) have laws regarding wiretapping and the interception of communications 1 Georgia 
is, however, the only state we found that has successfully included vicar ous consent in statute as a legitimate 
exception to the prohibitions on interception of communications established under those laws 4 Although laws 
allowing vicarious consent are not common, a number of courts have, nonetheless, interpreted state and 
federal statutes to allow parents, or a third party with parental permission, to intercept a child's 
communications if the parent takes such action with an objectively good faith belief that doing so is necessary 
and in the best interests of the child "J

It could be argued that jurisdictions without vicarious consent statutes are at greater risk of having parents 
misuse vicarious consent in divorce proceedings than those in Georgia In jurisdictions where the courts have 
recognized vicarious consent as a legitimate exception to wiretapping prohibitions, the acceptable parameters

' This is a follow-up to IRS Report 06-130

2 We searched the Lexis database of Georgia court cases and the Newsbank database of Georgia newspapers using the terms 
vicarious consent.' “wiretapping." and “parent AND record OR recording ”

5 The federal wiretap statute was enacted in 1968 as part of the Omnibus Crime Control and Safe Streets Act courts have held that 
st wiretap laws must include, at a minimum, the prohibitions on intercepting communications that are included in federal law

* We include, as Attachment A. Georgia Code § 16-11 -66(d)

5 Thompson v Delaney 838 F Supp 1535 (D Utah 1993)



o f the practice arr wholly judicial constructions that are being developed on a case-by-case basis in the 
absence of guidance from the legislatures in those jurisdictions By contrast. Georgia statute 16-11-66(d) 
specifically states that communications intercepted by parents can t  used in court proceedings if the 
communication "contains evidence of criminal conduct involving (their) child as a victim or an attempt, 
conspiracy, or solicitation to involve such child in cnmmal activity * This language appears to exclude the ur. j  
of recordings made by parents in divorce proceedings unless the communication in question involves some 
degree of criminality Thus, the benefit of cc lifying vicarious consent into statute may be that the intent of the 
legislature can be made clear rather than relying solely on the judgment of the courts

I hope you find this information to be useful Please do not hesitate to contact us if you have questions or 
need additional information

Ucisla rive Research services VZm SL PaslJ



Leg islative  R e s e a r c h  R e p o r t

February 6, 2006 Report Number 06.130

V ic a r io u s  C o n s e n t : P a r e n t a l  C o n s e n t  f o r  In t e r c e p t io n  o f

C h il d  C o m m u n ic a t io n s

P r e p a r e d  fo r  R e p r e s e n t a t iv e  P e te  K o t t  

B y C h u c k  B u r n h a m , L e g is l a t iv e  A n a l y s t

You asked about parental consent for the interception of child communications Specifically, you 
wanted L know which states have codified such exceptions into their wiretapping laws In 
addition, you asxed about court decisions that upheld this practice, which, in legal terminology, is 
known as "vicarious consent."

Generally, in the absence of a court order, intercepting written or oral communications without the 
permission of at least one party to that communication is against the law The federal 
government and 49 states (all but Vermont) have laws regarding wiretapping and the interception 
of communications Georgia is, however, the only state we found that has successfully included 
vicarious consent in statute as a legitimate exception to the prohibitions on interception of 
communications established under those laws ?

Federal law and many states' laws allow what is known as a "one-party" exception under which a 
participant in a communication may record that interaction without the knowledge or permission of 
other parties 3 In recent years, in circumstances where the court determines such action is in the 
best interest of the child, a number of courts have extended the one-party excention to include 
the interception by parents of communications involving their children in circumstances where the 
parents believe their authority as custodial parent, or the safety of a child, is being threatened

' T h e  f e d e r a l  w i r e t a p  s t a t u t e  w a s  e n a c t e d  in  1 9 6 8  a s  p a r t  o f  t h e  O m n i b u s  C r i m e  C o n t r o l  a n d  S a f e  S t r e e t s  A c t  
C o u i t s  h a v e  h e l d  th a t  s t a t e s '  w i r e t a p  l a w s  m u s t  i n c lu d e  a t  a  m in im u m , t h e  p r o h ib i t io n s  o n  i n t e r c e p t in g  c o m m u n ic a t i o n s  
th a t a r e  i n c lu d e d  in  f e d e r a l  la w

? W e  i n c l u d e  a s  A t t a c h m e n t  A  G e o r g i a  C o d e  §  1 6 - 1 1 - 6 6 ( d )

* T h e  p e r s o n  r e c o r d i n g  m u s t ,  h o w e v e r ,  b e  g e n e r a l l y  k n o w n  b y  t h e  o t h e r  p a r l i e s  t o  b e  i n v o l v e d  in  t h e  c o m m u n ic a t i o n  
in  q u e s t i o n  In  o t h e r  w o r d s ,  t h e  r e c o r d i n g  p a d y  m u s t  n o t  b e  e a v e s d r o p p i n g  in  t h e  l i t e r a l  s e n s e

9 0 7 -4 6 5 -3 9 9 1  
9 0 7 -4 6 5 -3 9 0 8  (la x )

Alaska Legislature 
Legislative Research Services

w 3  leg is s la te  ak  u s /R e s e a rc h / re je a rc h h o m e  him

S ta le  C ap ito l 
J 'jn eau . A K  9 9 8 0 1



In 1993. the U.S. District Court for the District of Utah became the first to judicially address the 
issue of vicanous consent. In the case. Denise Delaney recorded conversations between her 
children and the children's father, who Ms Delaney was divorcing The father brought suit under 
federal wiretapping laws whereupon Ms Delaney admitted she made the recordings, but claimed 
her actions were necessary because her former husband was interfering with her ability to raise 
the children to whom she was awarded custody. The court determined that as long as the 
guardian of the child acts on an “objectively reasonable" good faith basis, that guardian has a 
right to consent on behalf of her minor children to the recording of phone conversations in order 
to fulfill the guardian's statutory mandate to act in the best interests of the child.4

In recent years, a small number of court cases have expanded this practice to include its use in 
criminal proceedings Most commonly, these have been cases in which parents record a child's 
telephone conversations with < non-family adult who, the parents believe, may be putting the 
child in harm's way by either sexually abusing or otherwise involving the child in criminal activity. 
Overall, however, the number of cases involving vicarious consent—particularly the number of 
such criminal cases—is relatively small.

In the Summer 2005 edition of the Seattle  U n ivers ity  Law  Review, Daniel R Dinger, a 
prosecuting attorney from Ada County, Idaho, published "Should Parents Be Allowed to Record a 
Child's Telephone Conversations When They Believe the Child Is in Danger?: An Examination of 
the Federal Wiretap Statute and the Doctrine of Vicarious Consent in the Context of a Criminal 
Prosecution." This article, which we include as Attachment B. provides a statutory and judicial 
history of the vicarious consent doctrine Further, Mr. Dinger offers common criticisms of the 
doctrine nnd argues strongly for the adoption of vicarious consent exceptions to wiretapping 
prohibitions in both state statutes and the courts

I hope you find this information to be useful Please do not hesita’e to contact us if you have 
questions or need additional information

‘  Thom pson v D e lan ey  8 3 8  F  S u p p  1 5 3 5  (D  U ta h  1 9 9 3 )  T h i s  a n d  a l l  in f o r m a t io n  r e g a r d in g  c o u r l  c a s e s  in t h is  
r e p o r t  a r e  f r o m  D a n i e l  R  D in g e r .  S h o u l d  P a r e n t s  B e  A l lo w e d  t o  R e c o r d  a  C h i ld 's  T e l e p h o n e  C o n v e r s a t i o n s  W h e n  T h e y  
B e l i e v e  t h e  C h i ld  I s  in  D a n g e r ’  A n  E x a m i n a t io n  o f  t h e  F e d e r a l  W ir e la p  S t a t u t e  a n d  t h e  D o c t r in e  o f  V ic a r i o u s  C o n s e n t  in  
I h e  C o n t e x t  o f  a  C r im in a l  P r o s e c u t i o n , "  Sea tt le  Un iversity  Law  Rev iew .  2 8  9 5 5 .  S u m m e r  2 0 0 5

Le g isla  tive R e s e a r c h  R e p o r  r  06 130 F e b r u a r y  6 .2006 —  P a g e  2
Vica r io u s  C o n s e n t  P arental Co n s e n t  f o r  In t e r c e p t io n  o r  C hild  C o m m un ica tio n s
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T I T L E  16 C R IM E S  A N D  O F F E N S E S  

C H A P T E R  11 O F F E N S E S  A G A IN S T  P U B L IC  O R D E R  A N D  S A F E T Y  

A R T IC L E  3 IN V A S IO N S  O F  P R IV A C Y  

W IR E T A P P IN G . E A V E S D R O P P IN G . S U R V E IL L A N C E . A N D  R E L A T E D  O F F E N S E S

G O  T O  C O D E  A R C H I V E  D I R E C T O R Y  F O R  T H I S  J U R IS D I C T IO N

<) € ( ' ,  A. § 1 6 -1 1 -6 6  ( 2005)

§ 16-11 -66  Interception o f  w ire, oral, or electronic com m unication  by party thereto; consent requirements lo r recording 

and d ivu lg in g  conversations to w hich ch ild  under 18 years is a party; parental exception

(a ) N oth in g in Code Seaton l ( i - 1 1 -62  shall prohibit a person from  intercepting a wire, oral, o r electronic com m unication 

where such person is a party to the com m unication or one o f  the parlies to the com inun. ilio n  lias given prior consent <o 

such interception.

(b ) A fte r  obtain ing the consent requited b y this subsection, the telephonic conversations o r electronic com m unications 

to w hich a ch ild  under the age o f  18 years <s a party m ay be recorder and divulged, and such recording and dissem ination 

m ay be done by a private c it i/c n , law enforcem ent agency, or prosecutor's office N oth in g  in  this subsection shall be 

construed to  require that the recording device be activated b> the child. Consent for the recording or d iv u lg in g  o f the 

conversations o f  a child  under the age o f  18 years conducted by telephone or electronic com m unication shall be given 

o n ly  by order o f  a judge o f  a superior court upon written application, as provided in subsection tc) o f  this Code section, or 

by a parent or guardian o f  said child  as provided in subsection (d) o f  this Code section. Said recording shall not lie used in 

any prosecution o f  the child h i  any delinquency or c rim in al proceeding. A n  application to a judge o f  the superior court 

made pursuant to this Code section need not c o m p ly w ith  the procedures set out in Code Section 16-11-64.

(c) A  ju d g e to w ho m  a w ritten application has been made shall issue the order provided b y subsection (b ) o f  this Code 

section o nly:

( I ; U pon finding probable cause that a crim e lias been com m itted,

(2 ) U pon finding that the ch ild  understands that the conversation is to be recorded and that sacb child agiccs to 

participate, and

(3 ) U pon determ ining that participation is not harm ful to such child.

A  true and correct copy o f  the recording provided for in subsection (b) o f  tins Code section shall he returned to the superior 

court judge w h o  issued the order and such copy o f  the recording shall be kept under seal until further order o f  the court

(d) T h e  provisions o f  this article shall not be construed *o prohibit a parent or guardian o f  a chilo  under 18 years o f  

age, w ith  o r w ithout the consent o f  such m in o r ch ild , from  m onitoring or intercepting telephonic conversations o f  such 

m in o r child w ith  another person by use o f  an extension phone located w ith in  the fa m ily  hom e, or electronic o r other 

co m m unications o f  such m inor child  fro m  w ith in  the fa m ily  home, for the purpose o f  ensuring the welfare o f  such m in o r 

ch ild  II the parent or guardian lias a reasonable o r good fa ith  belief that such conversation o r com m unication is evidence 

o f  crim inal conduct in vo lvin g  such ch ild  as a v ic tim  o r an attempt conspiracy, m  solic itation to involve such child  in 

c rim inal ac tiv ity  affecting the w elfare o r best interest o f  such child, the parent or guardian m ay disclose the content 

o f  such telephonic conversation or electronic com m unication to the district attorney or a law  enforcement officer. A 

recording o r o ther record o f  any such conversation or com m unication made by a parent or guardian in  accordance w ith
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this subsection that contains evide.-e or criminal conduct involving such child as a victim or an attempt, conspiracy, 
or solicitation to involve such child in ciiminal activity shall be admissible in a judicial proceeding except as otherwise 
provided in subsection (b) of this Code scci.op.

HISTORY: Ga I. 1967. p 844. fc I , Code 193J § 26-3006. en.-.icd by C.a I. 1968. p 1249. § I; Ga I 1993. p 565. § 
l;G a  i. 1994. p 97. § 16. Ga L. 2000. p 491. § 4

NOTES:
L AW REVIEWS —fo r note on 1993 amendment of this section, sec 10 Ga St II L Rev. 1001199 J) 

i ;or comment o;: Mitchell v. State. 2.19 ( -a .f. 235 S E 2d *09 (1977). see 29 Mercer I. Rev 351 (1977)

JUDICIAL DECISIONS

ANALYSIS
General Consideration
Conversations in Furtherance of Crime

GENERAL CONSIDERATION

WHEN THIRD PARTY MAY INTERCEPT. RECORD. AND DIVULGE A CONVERSATION. -  O CX',.A iO-U Mt 
allows a third party to intercept, record, and divulge conversation. ( I ) where patties conversation consent, or (2) where 
message is a crime or is directly in furtherance of a crime and one party to conversation consents Mitchell v. State, 239 
(la 3, 235 S F. 2d 509, on remand, 142 (la. App. 302. 237 S E 2d 243 (1977). for comment, see 29 Mer er L Re\ 351 
<1977|

DISCLOSURE UNDER FORMER PARAGRAPH (H)(7) OF C.a A $ 16-11-64 was not required where consent of 
one party is received under OC G.A. t) 16-11-66. Luck v. State, 163 Ga. App 657, 295 S.E 2d 534 (1932)

CHILDREN'S TELEPHONE' CALLS. -• O.C.G.A § 16-11-6'. do.**, not allow parents to vicariously consent in 
interceptions of their children s telephone calls. Ilishap v. Slate, 241 Ga App 517, 526 S F.2d 917(1999)

A child can not give consent to the recording ol the ctvid s phone calls either by implication or by subsequent ratilicatiou 
Rishopv. S’ tie, 24i Ga. App 517, 526 S. E 2d 917 (1999).

FINDING GF CONSENT NO) ERRONEOUS WHERE THERE IS CONH ICTING EVIDENCE —The denial of 
defendants' motion to suppress the admission of the two tape recordings of their conversations with an informant made 
on the ground that the informant did no1 consent to the conversations being recorded is not cleatly erroneous where the 
evidence on this issue was in conflicr, with several law officers testifying that the informant was fully aware o f what 
the informant was doing and was nut coerced into consenting to the conversations and the recording thereof and the 
informant's testimony, while somewhat equivocal, indicated the contrary. Ramsey v State. 165 Ga App 354. 303 S E 2d 
32(1933)

FORMER CODE 1954. § 26-3006 (SEE OCGA § 16-11- 66) DEALT SOLELY WITH INTERCEPTION AND ACTS 
FOLLOWING INTERs 1. "HON Mitched v. State. 239 Ga 3. 235 SE2d 509. on remand, 142 Ga Arr 302. 237 S F2d 
243 (1977), for comment, see 29 Mercer /, Rev. 351 (>977)

FORMER CODE i r/34. 26-3006 (SEE OCGA § 16-11-66) DID NOT PROHIBIT ACTUAL PARTIES TO
CONVERSATION FROM RECORDING OR DIVUlGING IT Mitchell v. State. 239 Ga 3. 235 S.E.2d 509, or. remand. 
142 Ga. App 302. 237 SE 2d 243 (1977), for comment, see 29 Mercer L Rev 351 (1977),. Felty v State. 263 Ga 365. 
439 S. E. 2d 313 (1997).

INVOLVEMENT IN DIVORCE ACTION IS NOT EQUIVALENT OF IMPLIED CONSENT to have one's telephone 
line tapped. Kendrick v. Suite, 123 Ga App 735. 132 S. E 2d 525 (1971).

CITED in Farmer v. Stute, 223 Ga. 225. 134 S.E.2d647(1971); Ansley \ State. 124 Ga App 670, 135 S E 2d 562 f 1971).



Cauley v State. 130 G a A p p  278. 203 S.E 2d  239  (1973); Adams v. Stale. 130 G a App 362. 203 S E  2d 314 (1973); 
Cioss  v State. 233 G a 960. 214 S E 2 d  374 (1975). Crass  v Slate. 136 G a App 400. 221 S E 2 d 6 1 5  (1975); U n ited  
St*'tcs v Ransom. 515 F.2d 885 (5 th  Cir. 1975), C on n o lly  v. Stale, 237  Ga. 203. 227  S .E  2d 352 (1976); W illiam s  v Slate. 
142 Ga A pp  764. 236 S E  2d 8 9 3 (1 9 7 7 ), M itc h e ll v. Stale. 142 G a A pp 802. 237 S E  2d  243 (1977). State v. Itir^e . 
240 Ga 501. 241  V E  2 d  213 (1978). O 'D tllo n  v. Slate. 245 Ga 342. 265 S E  2d 18 (1980). D rake  v. State. 245 Ga 798. 
267 S E  2d 2 3 7 (1 9 8 0 ). Ford v. State. I f iO G a  A pp 707. 2 8 8 S.E .2d 39 (1981 ); Green  i  State. 250 G a  610. 299  S E 2 d  
544 (1983); Stephenson  v State. 171 Ga. A pp 938. 321 S .E  2d  433 (19841. Peugh v. Stale, 175 Ga. App. 90. 332 S.E 2d  
3 8 4 (1 9 8 5 ); N o rr is  v. State. 176 G a App. 164. 335  S E  2d  611 (1985); l l a l l  v State. 176 G a A pp  428. 336 S E  2 d  291
(1985), lJ u r tn  >• State 177 Ga. App 421. 339 S E 2 d  394 (1986); M a n in  v. State. 179 G a A pp 551. 347 S .E .2d 247
(1986). Reeves v State. 192 G a  App. 12. 383 S .E  2 d  613 (1989); Law rence v. State. 195 G a App. 320. 3 9 3 S E 2 J 4 7 5  
(1990) Kemp Stale. 201 Ga A pp  629. 4 1 1 S E  2d 880 (1991)

C O N V E R S A T IO N S  IN  F U R T H E R A N C E  O F  C R IM E

O N E -P A R T Y  C O N S E N T  R E Q U IR E M E N T  R E N D E R S  E X C E P T IO N  C O N S T IT U T IO N A L .-R e q u ir e m e n t  o f  consent 

o f  one parly ensures that overhearing by third parties is by divulgcnce o f  one party to conversation, w hich is constitutionally 

permissible, and not by surreptitious interception unbeknownst to any party to conversation, w hich is constitutionally 

im perm issible. G oodw in  v. State, 154 Ga App 46. 267 S E .2 d  488 (1980 ).

A P P L I C A B I L IT Y  T O  F A C E -T O - F A C E  O R A L  C O M M U N IC A T IO N  -O n e -p a r t y  consent provision o f  form er Code 

1933, § 2 6 -3 0 0 0  (see O  C  G  A § 1 6 -1 1 -6 6 )  was applicable to fa ce-to -fa ce oral com m unication O rk tn  v. State. 236 Ga 
176. 223 S E i d  61 (1976). H aw ks  v. State. 141 G a A p p  725. 234 S .E  2d 541 (1 9 7 7 '

F a ce-to -face com m unications are m cludcd in  the consent exceptions to the electronic surveillance proli b ilio u s o f 

fo rm e rC o d e  1933, S 2 6 -3 0 0 6  (sec O  C .G .a . § 1 6 -1 1 -6 6 ) Thornton v Slate. 139 Go App 483. 228 S E 2 d  919 ( I  )76 )  
Face to-face conversations w ere intended by Icgislatu.c to be included in consent exceptions contained in form er Code 

1933 § 2 6 -3 0 0 6  (sec O .C  G.A § 1 6 -1 1 -6 6 ) H um phrey  v. State, 2 )1  G a 855. 204 S E  2<1603. cert denied, 4 /9  U S  839. 
95 S. ( I. 68. 42 1. Ed. 2 d  6 6 11974)

S C O P E  O F  S E C T IO N  —The legislature intended form er C ode 1933, 2 6 -3 0 0 6  (see O  <' G  A § 16 1 1 -66 )  to govern 

specifically conversations o. co m m unications arranged or anticipated by one o f  the parties .'or purpose o f  interception, 

recording, and d ivulg in g . G oodw in  v State. 151 Ga A pp 46. 267 S. E. 2d 488 (1980).

O N E -P A R T Y  C O N S E N T  M A Y  B E  G IV E N  T O  L A W  E N F O R C E M E N T  O F F IC E R S  -F o r m e r  Code 1933, § 2 6 -3 0 0 6  

(see O C G  A  $ 1 6 -1 1 -6 6 ■ a llow ed  law enforcem ent officers to intercept, record, am i d ivulge  a conversation, where at 

least one party thereto consents, and where conversation is a crime or is in furtherance o f a crim e G oodw in  v State, 154 
Ga. App 46. 267  S E 2 il  488 (1980)

S E C T IO N  A P P L IC A B L E  W H E R E  C O N S E N T IN G  P A R T Y  IS A P O L IC E  O F F IC E R  -F o r m e r  Code 1933. § 2 6 -3 0 0 6  

t see O .C .G  A  $ 1 6 -1 1 -66 )  was intended to cover situations in w hich conversation was between two private parties, one 

ol w ho m  consented to interception by som e third party, most lik e ly  a law enforcem ent agency T h is  docs not mean that : f  

one party to conversation was a police officer w ho had consented that the section cannot apply Cross v State. 128 ( in  
A p p  837. 198 S  E  2d  3 3 8  (1973).

M E R E  FA C T T H A T  O N E  P A R T Y  1 0  C O N V E R S A T IO N  R E C O R D S  IT  D O E S  N O T  V IT IA T E  ITS  E V ID E N T IA R Y  

V A L U E  — A n yo n e  w ho makes a statement to another knows that person to w h o m  it was made m ay repeat it to others who 

m ay use it against the person; mere tact that person to  w hom  statement was directed made a recording w ithout knowledge 

o f  person recorded docs not v i.ia tc  its eviden tiary value Q u a id  v State. 132 G a App 478. 208 S E  2d 336 (1974)

D IV U L G IN G  C O N V L R S A 1  'O N  B Y  M E A N S  O F  R A D IO  T R A N S M U T I N G  E Q U IP M E N T .— Slate agent m ay divulge 

contents o f  conversations w ith accused by carrying radio equipm ent w hich sim ultaneously transmits conversations to 

o ilie r agents m o nito rin g  transm ission frequency, and police officers w h o  are sim ultaneously listening to conversation 

through electronic am p lification  o f  conversation m ay testify as to what they have heard G oodw in  v. Slate. 154 G a App
46. 267 S E .2 d  4 8 8  (1980).



TA P F .D  T E S T I M O N Y  O F  IN C IS T U O U S -R A P E  V IC T IM 'S  IN IT IA T E D  C O N V E R S A T IO N  w ith  assailant found 

adrrus5,blc See Ley/’ v. Stale, 207 G a App 399. 428 S.E 2 d  87  (1993), C o fie ld  v. State, 216 Ga App 623, 455 S F  2d  
342(1995).

R E S E A R C H  R E F E R E N C E S

A L H —O pening, search, and seizure o f  m ail, 6 /  A LR 2d 1282.
W h a t constitutes an "interception” o f  a telephone or sim ilar com m unication forbidden by the Federal C om m unications 

A ct ‘,4 7  U.S.C § 605)  or s im ilar state statutes, 9 A LR 3d 423  
Permissible surveillance, under state com m unications interception statute, by person other than state or local law 

enforcement officer or one acting in concert w ith  officer, 24 A I.K 4 th  1208 
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SUMMARY:
O n  February 28. 1997. the m other o f  a G eorgia teenager picked up a telephone m her home and found that her daughter, 

then thirteen years o ld. was engaged in conversation w ith  K yle  Richard B ishop However, under the doctrine o f 

vicarious consent, the parent is deemed to have v icario usly consented to the interception and recording o f a conversation 

on b ehalf o l the m in o r child  In addressing the vicarious consent doctrine, some commentators have further suggested 

that a llo w in g  one parent to make and use a surreptitiously recorded telephone conversation between the other parent and a 

c h ild , or a child and a third party, w ill lead to significant fa m ily  discord, and m ay also cause a ch ild  to resent one or b oh 

parents fo r their interception and use o f  the com m unication. Th e vicarious consent doctrine is a legally viable doctrine 

in  the sense that its application is consistent w ith  both statutory and ease law  m the area o f  eavesdropping and child  

privacy rights, as w ell as w ith  the legislative history o f T itle  III  A s  one author w roic, "Congress entrusts parents w ith 

a right to  decide on their children's b ehalf in  m any situations, so consenting to  w iretapping o f a telephone conversation 

seems a natural extension o f  those parental r ig h ts " .

T E X T :

1*955) I IN T R O D U C T IO N

O n February 28. 1997, the m other o f  a G eorgia teenager picked up a telephone in her hom e and found that her 

daughter, then thirteen years o ld. was engaged in  conversation w ith  K y le  Richard Bishop n l W h ile  it is not unusual for a 

th irte e n -y e a r-o ld  g irl to talk on the telephone, the conversation that the young girl's m other overheard that day was not a 

typical teenage conversation In fact, the conversation was very much atypical for two reasons l ust. B ishop was a ilu rty - 

e ig h t-y c a r-o ld  m an w ho, along w ith  Ins w ife , lived across the street from  the young girl n2 Second, the conversation 

in vo lve d  both talk  o f  a sexual nature and discussions o f k illin g  the yo u ng  girl's parents n3

Concerned fo r her daughter's safety and w e ll-b e in g , the young girl's m other contacted law enforcement and inform ed 

them  o f  what she had overheard. n4 The authorities im m e d iate ly  launched an investigation o f  ) *956) B ishop, but it 

stalled as q u ic k ly  as it started because the young g irl denied that anything inappropriate had occurred between her and 

B ishop. n5 Not satisfied, the girl's parents took matters into  their o w n  hands. Specifically, "w ith in  hours o f  the police 

interview , the v ic tim 's  parents went to  R adio Shack and purchased a tape recorder to record all o f  the phone calls to and 

fro m  their hom e A fte r installing the equipm ent, the parents recorded num erous phone conversations between B ish op and 

the vic tim ." n6  C o p ies o f  these conversations were later turned over to law  enforcement These tapes, in conjunction w ith 

the young v ic tim 's  testim ony "that she h id engaged in  sexual acts w ith Bishop." n7 ultim ate ly led to Bishop's indictm ent 

on charges o f c h ild  m olestation, aggravated child  m olestation, and aggravated sexual battery n8
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A s the ease against B ishop proceeded, prosecutors sought to use the taped conversations as evidence against h im  n9 

In response. B ishop filed a challenge to the prosecution's use o f  ihc tapes, arguing that they were recorded in v io la tio n  o f  

Georgia law n IO  T h e  trial court denied Bishop’s m otion " n l I In so doing, it relied on a legal doctrine know n as the 

doctrine o f  vicarious consent n 12 T h o u g h  the trial court was u ltim ate ly overruled on the issue, based on the language o f  

a specific G eorgia statute, n 13 it expressed a b e lie f that has been adopted b y a small handful o f  federal and slate courts 

n l4  .Specifically, the trial court adopted the view  that a parent can surreptitiously tape record a m inor child's telephone 

conversance s w ith  a third party — and do  so w ithout vio la tin g  federal and stale wiretap statutes —  i f  Ihc parent has a good 

faith and o bjectively reasonable basis fo r be lieving that recording the conversations is in the m in or child's best interest 

d !5

T h is  A rtic le  w ill address the little -u se d  hut important doctrine o f  vicarious consent, in particular, this A rtic le  w ill 

argue that the doctrine should be more w id e ly  accepted b y the crim inal courts Part II gives a b n c f o verview  o f  the 

federal wiretap statute, its state law  counterparts, and the doctrine o f  vicarious consent that has emerged as courts have 

I *9 5 7 | interpreted federal and state w irelap legislation. Part I II  addresses the doctr.ne's v ia b ility  and. as referenced above, 

argues that it should be accepted b y the crim inal courts Specifically, Part I II  argues that when a parent records a child's 

telephone co nvocatio ns w ith  a third party out o f  a true concern for the child and under a b e lie f that doing so is in the 

child's best interest, those recordings should he available fo r use during a crim inal prosecution as evidence against both 

the third party and, i f  necessary, the ch ild  whose parents recorded the conversations. F ina lly, Part IV  briefly addresses 

important procedural issues arising w hen crim inal courts accept the vicarious consent doctrine, and Part V  concludes bv 

sum m aii/.ing  the policies, issues, and answers presented herein

II B A C K G R O U N D

Th e ju d ic ia lly  created doctnne o f vicarious consent has developed over the last ten years through a series o f  lit t le -  

referenced but significant federal and stale court decisions n 16 These court decisions, though relative ly few m number, 

have u n ifo rm ly  held that parents w ho  secretly, but w ith  appropriate m otivations, record a child's telephone conversations 

can avoid c iv il and crim inal lia b ility  under federal and state wiretapping law s that generally prohibit such action n 17 

T h is  section addresses those federal and state laws, the creation and nature o f  the vicarious consent doctrine, and the 

various criticism s that have been leveled against it

A The Federal W iretap Statute

Enacted in 1968 as T itle  III  o f  the O m nibus C rim e  C ontrol and S ale Streets Act, the federal wiretap statute governs 

the interception and capture o f  w ire  and other specified com m unications n 18 A s stated by the U nited States Suprem e 

Court, the purpose o f T it le  III  is "to prohib it, on the pain o f  crim inal and c iv il penalties, all interceptions o f  oral and 

wire com m unications, except those specifically provided for in the A ct." n l9  Because the doctrine o f  vicarious consent 

necessarily involves paicntal interception and capture o f  a child's com m unications, understanding the basics o f  T it le  III 

is a prerequisite to understanding the doctrine itself. (*9 5 8 ) Specifically, to fu lly  understand the ram ifications o f  the 

vicanotis consent doctrine, what is needed is a basic understanding o f  T it le  I ll's  history, com bined w ith an o verview  of the 

process for obtaining a valid wiretap, the penalties associated w ith  violations o f the federal wiretap statute, the consent 

exception to the gencial prohib ition  o f  w iretapping, and Ihc a p p lica b ility  o f  T it le  I II  in domestic situations

I A  B n e l H istory o f  the Federal W iretap Statute

A s staled above, Congress enacted Ihc federal w iretap statute in 1968 as T it le  III o f  the O m nibus C rim e  C ontrol and 

Safe Streets A ct Prior to T it le  I l l 's  existence, wiretapping b y both law  enforcement and private citizens was governed 

by the Federal C om m unications A ct o f  1934 n20 In 1986, nearly tw enty years after its enactment, Congress amended 

and updated T it le  111 to keep pace w ith technological advancements in the area o f  wiretapping and eavesdropping n 2 l 

T h e  original act, which was passed to assist law enforcement in the investigation and prosecution o f  organized crim e 

and to protect the privacy nghis o f  United States citizens against the unwarranted interception o f  telephonic and other 

com m unications, n22 was a response to tw o  key decisions by the |* 9 5 9 | U nited Slates Supreme Court In the first 

case. Herder v. New York, n23 the Supreme Court ruled that Fourth A m endm ent protections apply to the electronic 

eavesdropping i f  oral com m unications such that conversations intended to be private arc protected by the Fourth 

A m endm ent n24 Th e B erger  Court further "delineated the constitutional criteria that electronic surveillance legislation 

should contain." n25 In the second case, Katz  v. U n ited  States, n26 the Court held that when there is a reasonable 

expectation o f privacy, intercepting a telephone conversation in a public telephone booth constitutes a search and seizure 

for the purposes o f  the Fourth A m end m ent n27 T it le  III  was enacted to provide for com pliance w ith  these tw o rulings
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and the constitutional s'andards that they set forth fo r the la w fu l interception o f  covered com m unications n28 

2 A n  O ve rvie w  o f  T itle  III

In its current form . T it le  I I I  is a very com plex piece o f  legislation that addresses m any different aspects o f  legal and 

illegal w iretapping W ith  respect to the doctrine o f  vicarious consent, however, o n ly  a few portions o f  the legislation arc 

particularly relevant These portions o f the law, w hich include the basic process fo rob ta.n in g  a va lid  wiretap, the penalties 

associated w ith  v io la tio n s  o f  T it le  I II ,  and the o ne-p arty consent exception to the general prohib ition  against w iretapping, 

arc discussed below

a Obtaining a Legally Valid Wiretap
A s staled b y the U nited  Slates Suprem e Court, T itle  I I I  "prescribes the procedure for securing ju d ic ia l authority to 

intercept w ire com m unications in  the investigation o f  specified serious o ffe n s e s " n29 T itle  I I I  also identifies the types 

o f  interceptions that arc law fu l and those that arc not in an effort to "safeguard privacy in oral and w ire com m unications 

w hile  |*9 6 0 )  s im ultaneou sly articulating when law  enforcement m ay intercept such c o m m u n ic a tio n s" n30

The Suprem e Court provided an o verview  o f  the w ay in  w hich w iretnps arc authorized under the federal w iretap 

statute in  its decision in  U n ited  States v. G io rdano

Judicial w iretap orders m ust be preceded by applications containing prescribed in fo rm atio n  The judge must 

make certain findings before authorizing interceptions, including the existence o f  probable cause The orders 

them selves must particularize the extent and nature o f  the interceptions that they authorize, and they expire 

w ith in  a specified tim e unless exptcssly extended by a judge based on further application by enforcement 

o ffic ia ls Judicial supervision o f  the progress o f  the interception is provided for, as is o ffic ia l control o f the 

« ’-• '.Hfy o f  any recordings or tapes produced b y the interceptions earned out pursuant to the order n 3 l

In addressing this detailed procedure for obtaining a valid wiretap, the Supreme C o urt also noted that wiretaps arc not 

available in  all eases or as an in itia l method o f  investigation n32 W ith  respect to these lim itations, the Court wrote the 

fo llo w ing :

T h e  A ct . not o n ly  lim its  the crim es for w hic h  intercept authority m ay be obtained hut also imposes 

im portant preconditions to obtain ing any intercept authority at all. C o n g re ss. evinced the clear intent to 

m ake d o u b ly  sure M at the statutory authority be used w ith  restraint and o n ly  w here the circumstances warrant 

the surreptitious interception o f  wire and oral co m m unications These procedures were not to be routinely 

em p loyed as the in itia l step in  crim inal investigation. Rather, the applicant must state and the court must find 

that norm al investigative procedures have been tried and failed or reasonably appear to be u n lik e ly  to succeed 

i f  tncd or to be too dangerous. n.?3

F in a lly , the Suprem e C ourt pointed out that under T it le  I II .  wiretaps can o n ly  be requested by certain specified persons

T h e  Act p la in ly  calls for Ihc prior, inform ed judgem ent o f  enforcem ent officers desiring court appioval for 

intercept authority, and investigative personnel m ay not themselves ask a idgc for authority to wiretap 

or eavesdrop. T h e  mature judgem ent o f  a particular, rcspo ble | * 9 6 l ) Department o f  Justice o ffic ia l is 

interposed as a critical precondition to  any ju d ic ia l order n34

In addressing these detailed procedural requirements, the Supreme Court has held that strict com pliance w ith  the 

procedures set forth in the statute is required f o r . wiretap to be considered law fu l n35

b The C iv il, C rim in a l, an d  E v id e n tia ry  Penalties A ssocia ted w ith  V io lating Title III
T itle  I I I  v io la tion s stem m ing fro m  one person recording another person's telephone conversations can result in  the 

im po sition  o f  crim in a l, c iv il,  and evidentiary penalties against the violator. O n  the issue o f  penalties, the legislative 

history stresses that the prohib itions o f  T itle  I II  "m ust be enforced w ith  all appropriate sanctions " n36 In addressing 

these "sanctions" the legislative history reads as fo llo w s  "C rim in a l penalties have their part to play But other remedies 

must be afforded the v ic tim  of an u n la w fu l invasion o f  privacy Provision must be made for c iv il recourse for dangers 

T h e  perpetrator must be denied the truits o f  his u n la w fu l actions in c iv il and crim inal proceedings." n.37 "Each o f  these 

objectives," the drafters c o n c lu d e d .' is sought by the proposed legislation." n38

W ith  respect to crim inal penalties. T itle  I II  provides that "w hoever violates (the prohib ition  against intercepting the 

specified co m m un ication s) shall be fined under this title  or im prisoned not m ore than five years, or both." n39 The
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issue oi civil penalties is slightly more complex The ..taiutc provides that "any person whose wire, oral, or electronic 
communication is inicrccpted. disclosed, o. intentionally used in violation o f this chapter may in a civil action recover 
from the person or entity, other than the United Slates which engaged in that violation su'-h relief as may be appropriate " 
n40 In defining what "re lie f may be appropriate, the law provides (hat “appropriate relief includes: ( I )  such preliminary 
and other equitable or declaratory relief as may be appropriate, (2) (actual or statutory dami gcs| and punitive damages m 
appropnalc (*9 6 2 ) eases, and (3 )  a reasonable attorney's fee and other litigation costs rcaso lably incurred " n4l Finally, 
any evidence obtained during a wiretap made in violation o f Title III is not admissible in a c .imina! or civil tnal. or in a 
number o f other types o f hearings

W henever any w ire or oral com m unication has been intercepted, no part o f  the contents o f  such com m unication 

and no evidence derived therefrom  m ay be received in  evidence in any tn a l, hearing, or other proceeding in 

o r before any court, grand ju ry, department, officer, agency, regulatory body, legislative com m ittee, or other 

authority o f  the U nited States, a Slate, or a political subdivision thereof i f  the disclosure o f  that in form ation 

w ould be in  vio la tion  o f  this chapter n42

These three distinct types o f  penalties arc independent o f  one another such that any person w h o  violates T itle  I II  can 

potentially be subject to all three types o f  penalties for a single violation  o f  the law  n43 A t Ihc same tim e, however, they 

also work in conjunction w ith one another to "form  an integral part o f  the system o f  lim itations designed to protect 

privacy" n44 and "serve t o . . .  curtail Ihc unla w ful interception o f wire and oral com m unications " n45

r. The One-I'arty Consent Exception
A s stated above, T itle  I II  prohibits "all interceptions o f  oral and w ire com m unications, except those specifically 

provided for in the Act " n4(> O ne im portant exception — the exception at issue in eases in vo lvin g  Ihc doctrine o f 

vicarious consent — is the o ne-p arty consent exception In brief, the one-party consent exception holds that i f  one party 

to a com m unication consents to a recording o f  that com m unication, there is no vio la tion  o f  T it le  III  n47

I* 9 6 3 | It shall not be unla w ful for a person not acting under color o f  law to intercept a wire, oral, or 

electronic com m unication where such person is a party to the com m unication or w here one o f  the parties lo  

the com m unication has given prior consent to such interception unless such com m unication is intercepted for 

the purpose o f  co m m ittin g  any crim inal or tortious act in  violation  o f  the C onsiitution  or law s o f  the United 

States or o f  any Slate n48

Under this im portant exception, as stated above, one participant in  a ' wire, oral, or electronic com m unication" can 

recrrd the com m unication w ithout vio la tin g  T itle  I I I  n4‘> S o  too can a third party who has been given prior consent by 

one o f  the panics to the conversation n50 S ign ificantly, the statute docs not require that the person m aking the recording 

n o tify  the other participants that a recording is being made or that the conversation is being intercepted n 5 l

3. The Federal W iretap Statute &  D om estic W iretapping

The doctrine o f  vicarious consent, as w ill be discussed m ore fu lly, is a legal doctrine that addresses a parent's a b ility  

to intercept a child 's telephone conversations — a type o f  domestic wiretapping — w ithout v io la ting  T itle  111 n52 Yet, 

the language o f the federal w iretap ’ tatutc does not expressly address the applicability or nonapplicability o f  T itle  I I I  to 

domestic o r in tc rfa m ily  wiretap situations n53 T h is  om ission has led to some confusion in  the application o f  T it le  I II  

Since its passage, and even during the tim e that Congress debated its enactment, legislators, courts, and com m entators 

have argued about whether the federal w iretap statute applies in  domestic or in tcrfa m ily  w iretapping situations, including 

situations in vo lv in g  parent-child  w iretapping n54 These debates have resulted (*9 6 4 | in  a circuit split on the issue, w ith  

tw o  federal circuits hold ing that m tc r-fa m ily  w iretapping is outside the reach o f  the statute and its penalties, w h ile  four 

circuits have held that the law  prohibits both domestic and nondom eslic w iretapping alike n55 M o re  succinctly pul, "the 

general ap plica bility  o f  the W iretap A ct in the dom estic realm remains u nclear" n56 T h is  is a problem  because, according 

to some estimates, "nearly .80 percent o f  reported wiretapping matters in vo lve wiretaps w ith in  the fa m ily  context." n57

|* 9 6 5 | 4 State W iretap Statutes

In addition to being subject to the federal wiretap statute and its prohibitions and procedures, all but one o f  the 

( i l ly  slates have enacted their ow n w iretapping laws to govern the recording o f  telephone and other conversations. 

n58 W ith  respect to  a consent exception to the prohib ition against recording telephone and other com m unications, a 

significant num ber o f  state wiretap statutes fo llo w  the federal model and contain a o ne-party consent exception n.59 For 

exam ple O hio 's w iretap statute is [*0 6 6 ) s im ilar to the federal statute. Under O h io  law, n is illegal for any person to
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' intercept, attempt to intercept, or procure another person to intercept or attempt to intercept a wire, oral, or electronic

com m unication  " n60 T h e  law. however, includes a o ne-party consent exception:

T in s  section docs not apply to  . . |a | person w ho intercepts a wire, oral, or electronic com m unication, i f  

the person is a parly to the com m unication o r i f  one o f  the parties to the com m unication has given the person 

p rior consent to the interception, and i f  the com m unication  is not intercepted for Ihc purpose o f  c o m m ittin g  a 

crim inal offense or tortious a c t ..  . o r for the purpose o f  co m m ittin g  any other in jurious act n6 l

S im ila r  to the federal statute, O h io  law  provides for c iv il remedies against those w ho violate Us w iretap statute n62 

Texas also provides for a o ne-p arty consent exception:

A  person com m its an offense i f  the person . intentionally intercepts, endeavors to intercept, or procures 

another person to intercept o r endeavor to intercept a wire, oral, or electronic com m unication It is an 

affirm ative defense to  prosecution . .  (that) the person is a party to  the com m unication or i f  one o f  the parties 

to  the c o m m un ica tion  has given prior consent to  the interception n63

U nder this code section, w hich provides an affirm ative defense in  the form  o f  a o ne-party consent requirem ent, it is a

crim inal offense to make an unauthorized interception o f  another person's w ire, oral, or other electronic com m unication. 

n64

Since T it le  I l l 's  passage, courts have held that states m ay adopt wiretap law s that arc more stringent than federal 

law, hut stales "m a y not adopt standards that are less restrictive" n65 A s such, w hile  m ost states |* 9 6 7 | have adopted 

o ne-party consent exceptions to their wiretap statutes, a sm all handful o f  stales have adopted a more stringent form  o f 

the statute, one w h ic h  requires the consent o f  both parties to a conversation before it can be la w lu llv  recorded 1166
C alifo rnia 's statute provides a good exam ple o f  this tw o -p arty  consent requirement

F.vcry person who, in ten tion ally  and w ithout the consent o f  a l l  pa rties  to a confidential com m unication, by 

means o f  any electronic . recording dcvic eavesdrops upon or records a confidential com m unication 

shall be punished b y a fine not exceeding tw o thousand live hundred dollars ($ 2,500). or im prisonm ent in 

the county ja il not exceeding one year, or in the stale prison, or by both that line and im prisonm ent n67

Under C a lifo rn ia ’s statutory scheme, m ore severe penalties apply w hen a person has a prior conviction  for w iretap 

violations 1168 C iv il  penalties arc also available to those persons "injured by a v iolation " o f  C alifornia 's w iretap law n69

A s it has developed, the vicarious consent doctrine is available only in  those jurisd ictions that enact o n e -p a rty  consent 

exceptions. T h e  doctrine is o n ly  applicable in  these specific ju risdictions because its sole purpose, as discussed below, is 

to allow  a parent or guardian to record a child's telephone conversations w ithout the child or. in particular, the person w ith 

w h o m  the child is speaking, becom ing aware o f  the interception, necessarily, it is made w ithout the consent o f  the party 

to w hom  the ch ild  is speaking n70

| *9681 II Parental Recording of a Minor < 'hild's Telephone ( 'onversations and the Doctrine oj Vicarious ( 'onscnt
The doctrine o f  vicarious consent, a legal doctrine created by ju dic ia l decision, addresses a parent's a b ility  to  consent 

to a recording o f  a child's telephone com m unications on the child's behalf, w ithout running afoul o f  fcdeial or state 

wiretap law s T h is  section addresses the principles underlying the doctrine. Us specific developm ent over the la. I decade, 

and the response that critics o l the doctrine have made to Us acceptance b y a sm all handful o f  state and federal courts

I The D octrine o f  V icarious Consent and Its U nd erlying Principles

Th e basic premise o f  the doctrine o f vicarious consent is that a parent can avoid lia b ility  for violations o f  the federal 

wiretap statute or its state law counterparts that m ight otherwise attach w hen he o r she surreptitiously records a m inor 

child's telephone conversations w ith  a third party w ithout gam ing prior consent fro m  the child  or the third party. A s slated 

above, the federal and state w iretap statutes generally p io h ib il such recordings n 7 l However, under the doctnnc o f 

vicarious consent, (he parent is deemed to have vicariously consented to the interception and recording o f a conversation 

on behalf o f  the m in o r child  As such, the recording is therefore considered to be one to w hich one o f the parties to the 

conversation — specifically the m in o r child  — has consented, thereby satisfying the one-party consent exception and 

protecting the parents from  c iv il o r c rim in al lia b ility. n72

The doctrine o f  vicarious consent is not codified in T itle  III,  but was created by ju d ic ia l decision n73 A s such, the 

doctrine's details ate found in those stale and federal decisions that have accepted the concept o f  vicarious consent in the
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context o f  Ihc o n c -p a n y  consent exception Th e most fundam ental requirement, as explained below, is that the parent 

w ho  records the conversation must d o  so under a good faith and reasonable b e lie f that he or she is acting in the child's best 

interest n74

2 The Cases Th rou g h  W h ic h  the D .K tn n c  Has Developed

The doctrine o f  vicarious consent has slo w ly developed over the last decade as courts have adjudicated eases that, in 

one way o r another, in vo lve a parent w ho has surreptitiously recorded one or more o f  a m in o r [*969| child's telephone 

conversations w ith either the other parent or a third party n75 To  date, the m ajority o f courts to address the issue have 

done so in the context o f  either custody disputes or c iv il tort c la im s for alleged violations o f  the federal w iretap statute 

arising fro m  custody disputes. n 76 A  sm all handful o f  crim inal courts have also addressed the issue, all in (he context o f  a 

parent recording a child's telephone conversations w ith  a th ird-p arty adult w ho is not a m em ber o f  the im m ediate fa m ily  

n77 O f  these crim inal courts, some have adopted the doctrine o f  vicarious consent and have further allow ed prosecutors 

to use the recorded conversations at the trial o f  one o f  the parties to  the conversation n78 O ilie r courts, however, have 

rejected the doctnnc and therefore have not allow ed such a use o f  the recordings n79

a The Development of the Concept of Vicarious Consent
The first court to  present and address the issue o f  vicarious consent was the United States District Court for the 

District o f  Utah in the 1993 ease o f  Thompson > Dulaney n80 Thompson arose out o f  a custody dispute between 

Ihc parents o f  tw o young children n81 W h ile  the divorce and custody issues underlying the ease w eie adjudicated in  

Utah state court, James Thom pson, the noncustodial parent, filed suit in federal court a lleging that the custodial parent, 

Denise Dulaney, had violated various portions o f  T itle  I I I  n82 Specifically, Thom pson alleged that D ulaney ille g a lly  

tape recorded conversations between Thom pson and his children during the pendency o f  the aforem entioned d ivm cc and 

custody proceedings n8.3 D u lan ey freely admitted that she had taped Thom p son's conversations w ith  their children — 

the conversations were even used as evidence in the custody dispute — but argued that it was not illegal for her to do so 

because Thom pson “ was interfering w ith  her relationship w ith  the children to w hom  she was awarded custody." n84 

D ulaney further argued that she was w ith in  her rights to  record the conversations because she needed [*9 7 ()| to  m onitor 

and docum ent that interference in  order to effectively and appropriately protect her children n85

The court's creation and discussion o f  the doctrine o f  vicarious consent arose in  the context o f  a ruling on Dulaney's 

m otion for sum m ary judgm ent n86 In w hat the court its e lf described as a "very narrow (h o ld in g ) lim ited  to the particular 

facts o f this ease," n87 it held the fo llo w in g

As long as the guardian has a good faith basis that is o bjectively reasonable for believing that it is necessary 

to consent on behalf o f  her m in o r children to the taping o f  the phone conversations, vicarious consent w ill be 

permissible in  order for the guardian to fu lfill her statutory mandate to act in the best interests o f  the ch ild  

n88

N oting that the case presented a "unique legal question o f  first im pression," n89 the court recognized the existence o f  

a right o f  vicarious consent in the ease before it because ot us concerns regarding parents' a b ility  to protect very young 

children "w ho  lack both the capacity to consent and the a b ility  to give actual consent." n90 It further noted the fo llo w in g  

"In this ease, or perhaps a m ore extrem e exam ple o f  a parent w ho was m aking abusive or obscene phone calls threatening 

or in tim idatin g  ( * 9 7 11 m in or children, vicarious consent is necessary to enable the guardian to protect the children from  

further harassm ent.. . n 9 l Protection o f  a young child, the court concluded, is the reason that the principle o f "vicarious 

consent is necessary" n92

In hold ing as it d id , the court stressed the importance o f  d iv in in g  parental m otivations n93 In ruling on Dulaney's 

m otion for sum m ary ju dgm e nt, e court wrote that whether or not D u lan ey w ould be permitted to rely on the 

vicarious consent exception "requires a factual resolution o f what Denise Dulaney's purpose' was in intercepting the 

com m unication." n94 T h e  court later added that "the v ia b ility  o f  the consent defense is contingent on a resolution o f  

[D ulaney s| purpose in  intercepting these com m unications.” n95 Because it determined that there existed factual issues 

regarding Denise Dulaney's m o tiva tion , the court, w hile accepting the principle o f  vicarious consent, denied D ulaney's 

m otion for sum m ary judgm ent. n96

A fter the district court handed dow n Us ruling  in  Thompson v. Dulaney, the doctrine o f vicanous consent was reshaped 

in subsequent court rulings fro m  m y n a d  jurisdictions. O ne such ruling came from  the Court o f  C iv il A ppeals o f  A l.it’  .ma 

in its 1996 decision in  Silas v. Silas. n97 w hich involved a father w ho made recordings o f  telephone conversations
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between his c h ild  and the child's mother n98 In Silas  the court referenced Thompson  and adopted that court's reasoning, 

w hile issuing a s lig h tly  narrower hold ing n99

T h e  tapes were subsequently produced to and listened to  by the guardian ad lite m  and the court-appointed 

psychologist. D r  Karl K irk lan d D r K irkland testified that the tapes showed verbal abuse o f  the m inor child 

by the m other and that the verbal abuse was dam aging to Ihc m in or child

Based on (he f< rcgoing, we conclude that the father had a good fa ith  basis that was o bjectively reasonable for 

believing that the m in or |*9 7 2 J  child  was being abused, threatened, or intim idated b y the mother, therefore 

it was perm issible for Ihc father to vicariously consent on behalf o f the nur.or ch ild  to the taping o f  the 

telephone conversations. nlOO

W h ile  it is not fu lly  clear, the hold ing in  Silas appears to potentially narrow the application o f  the doctrine to situations 

in w hich there is a good faith basis for believing that the c h ild  is "being abused, threatened, or intim idated" by the other 

parent n IO l In Thompson there was no such specific lim itatio n, but o n ly  a general statement o f  reasonable parental 

concern for Ihc child 's best interests. n l02

A nother m ajor court decision on the vicarious consent doctrine was the S ixth  Circuit's ruling in  the ease o f  I'ollock v 

Pollock, n 103 the first federal appellate-level court to address the doctrine Pollock arose fro m  a c iv il suit filed by Sam uel 

Pollock alleging that his e x -w ife  Sandra violated the federal wiretap statute by tape recording a number o f conversations 

that took place, o ve r a few weeks' lim e , between their daughter Courtney and Sam uel and his new w ife , conversations that 

"occurred m the context o f  a bitter and protracted custody dispute " n l()4  N either Sam uel, his new w ife, nor Courtney 

consented to the recordings n 105 Sandra justified the recordings by arguing that "she believed that Courtney was being 

subject to em otional and psychological pressure by Samuel and Sam uel's w ife, Laura, whereby Sam uel was trying to get 

Courtney to do whatever she could to convince |Sundra| to let Courtney prim a rily  live w ith  S am uel."' n 106 Sandra further 

claim ed that her sole m otivation in  recording her daughter's telephone conversations w ith  her father w as Sandra's concern 

for Courtney's w e ll-b e in g . n l0 7  Sam uel, as expected, argued that Sandra had a different m o tivation  — retaliation nlOH 

Specifically, lie argued that "Sandra was angry dial Courtney had taped a conversation between herself and Sandra w ith  

Sam uel and Laura s consent, and wanted to return the favor by taping Courtney's conversations w ith  Sam and |l.a uru | 

n 109 A fte r Samuel filed suit, Sandra filed a m otion to dism iss, | *973 | w hich the court treated as a sum m ary judgm ent 

m otion n 1 10 T h e  disCict court granted Sandra's m otion, and Sam uel appealed n 111

In ruling  on the aforem entioned dispute, the S ixth  Circuit accepted and then expanded the reach o f  the doctrine o f 

vicarious consent as set forth m Thompson u l 12

A fter |a | review  o f  relevant case law, we agree w ith  the district court's adoption o f  the (vicarious consent | 

doctrine, provided lhat a clear emphasis is put on the need for the "consenting" parent to demonstrate a good 

faith, o bjectively reasonable basis lor believing such consent was necessary for the welfare o f  the child  

A ccordingly, we adopt the standard set forth by the district court in Thompson and hold that as long as 

the guardian has a good faith, objectively reasonable basis for believing that it is necessary and m the best 

interest o f  the child  to consent on b ehalf o f  his or her m in o r child to the taping o f telephone conversations, 

the guardian m ay vicario usly consent on behalf o f  the ch ild  to the recording Such vicarious consent w ill be 

exem pt from  lia b ility  under T it le  III.  pursuant to the consent exception contained m IS  I '  SC § 2 5 / / ( 2 ) ( d )  

n l 13

A s staled above, in hold ing as it does, the S ixth  C ircuit expands the reach o f the vicarious consent doctrine beyond 

lhat set forth in Thompson n l 14 Specifically, the Pollock court held lhat the doctrine applies not o n ly  to young children, 

but also to children much older than those involved in Thompson n 115 T h e  children caught in the m iddle o f  Thompson 
were three and live  — a fact to w hich the Thompson court attached great significance n 116 In  Pollock, however, the child  

whose telephone conversations were secretly recorded was fourteen years o f age. n 117

In expanding the application o f  the doctrine o f vicarious consent to include older children, the court seem ingly does 

aw ay w ith ihc Thompson court's staunch reliance on the fact lhat the children at issue in lhat case "were children w ho 

lacked both the capacity to |lc g a lly | consent and the a b ility  to g iv e  actual consent.'" n l 18 In so doing, it relied on its ow n 

district court's decision "W e are not inclined to view  (the child's) own |* 9 7 4 | a b ility  to actually consent as m u tually 

exclusive w ith  her mother's a b ility  to consent on her behalf." n l  19 Furthermore, w ith  respect to the issue o f  age "It 

w ould  be problem atic . . tor the Court to attempt to lim it the application o f  the doctrine to children o f  a certain age. as 

not all children develop em o tio n a lly  and intellectually on  the sam e tim etable, and we decline to do so." n l2 0  In short.
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Pollock  expanded the doctrine's ap plica bility  to a greatc* num ber o f  people by refusing to lim it it to  cases in vo lving  very 

young children n 1 2 1

Ih o u g h  its h old ing  expands the num ber o f  children to w hich the doctrine applies, the court docs issue a w arning to 

w ou ld -b e wiretappers, w ritin g  lhat "w e stress lh a t . . .  this doctrine slm uld not be interpreted as perm itting parents to  tape 

any conversation in vo lvin g  their ch ild  s im p ly  by invoking the magic words I was doing it in his/her best in terest'” n 122  
Instead, the court stresses, recognition and acceptance o f  Ihc vicarious consent doctrine requires "that a clear emphasis 

|be) put on  the need for the consenting' parent to demonstrate a good faith, objectively reasonable basis for believing that 

such consent was necessary for the w elfare o f  the child  " n 123

In addition to their acceptance o f  Ihc vicarious consent doclnnc, the Thompson. S ilas , and P ollock  decisions a ll 

share a significant factual s im ilarity  — they a ll involve one parent w ho  recorded conversations between a child  and 

the other parent M o re  specifically, none o f  Ihc three decisions addresses the issue o f  a parent w ho  records a child's 

telephone conversations w ith  a third party w ho  is not a fa m ily  member It was not u ntii the crim inal courts began to accept 

the vicarious consent doctrine that recordings in vo lving  n o n -fa n n ly  members began to appear as part o f  the ease law 

governing the d o cln nc

1*975) h The D oc trine  o f  V icarious Consent in the C rim in a l Context

A  sm all num ber o f  reported eases have carried the doclnnc o f  vicanous consent fn . the c iv il to the crim inal arena, 

allow  ing for Ihc use o f  recorded telephone conversations in  the prosecution o f  an adult c n m in a lly  charged, in  one w ay 

or another, w ith  v ic tim iz in g  a child  n l2 4  T h e  typical scenario in these eases involves parental taping o f a conversation 

between a ch ild  and a n o n -fa m ily  m em ber w ho  is later discovered to be sexually abusing the child, and a subsequent legal 

challenge to the use o f  those recordings in the prosecution o f  the abuser n 125

The ease o f  Com m onw ealth  v B a r h o : a  n l2 6  provides a good exam ple o f the w ay in w hich courts have applied the 

doclnnc o f  vicanous consent in the context o f  these crim inal prosecutions Barboza. a cn m in a l prosecution, involved 

allegations that George Barboza had sexually molested a young boy named Tom , the son o f  one o f  Barboza's em ployees 

n 127 In itia lly  Barboza and Toni's fa m ily  had little  contact, but " i  1993 Tom 's fa m ily  moved to Ihc town where Barboza 

lived  n 128 A t that point, Ihc fam ilies "began meeting frequently, and on some weekends, T o m  w ould stay overnight w ith  

| Barhozul at his hom e " n 129 Torn also speni lim e  w ith  Barboza at Barboza's second home in Florida during February o f 

1995 n 130

Tom 's relationship w ith Barhoza continued to develop, and in  1996 T o m ’s parents began to feel uneasy about (lic it 

son's d o se relationship" w ith  Barhoza n 131 Specifically, during 1996. Tom 's fa m ily  visited Barboza in Florida n 132 

D uring lhat visit T o m  "had little  interaction w ith  his parents," furthermore, Tom  "stayed m one hotel room  w ith  |B arboza], 

w h ile  his parents and then other son stayed iri a second room " n 1 33 A s the court's opin ion illustrates, the relationship 

continued to develop after the vacation

| Tom's parents] were further disconcerted when Torn announced that it was Ins intention after he graduated

from  high school to live  | ’ 9 7 6 | w ith |B arboza) in H o n d a  A fter the fa m ily  returned from  H o n d a  in

December, 1996. |B arb o za| called T o m  on a regular basis The parents no. ccd that w hen T o m  spoke w ith

(B arboza) on  the telephone, lie w ou ld  be unusually quiet, and som etim es even denied afterwards that he had

spoken to ( B arboza| n 134

D eterm ining lhat tilings had gone far enough. Toni's parents decided to investigate Barboza's relationship w ith  their 

son n 135 T o  (his end, "Tom 's father ordered a tape recorder that he had seen advertised in a magazine in order to 

record secretly telephone conversations at Ins h o u s e " n 136 Tom 's parents net told their sons that the tape recorder had 

been installed, and thereafter "four telephone calls between Tom  and |B arbo za| were recorded " n !3 7  In each o f  these 

conversations, the court wrote. Barboza "declared that he loved Tom , and in ai least the last three conversations, there 

(w ere) references to m asturbation." n !3 K  A d d itio n a lly , in  the second o f  the recorded telephone calls Barboza m entioned 

"m aking love" w ith  T o m  n 139

Upon discovering lhat Barboza was having sexual contact w ith  Ins son, Toni's father turned the recordings o ver to law 

enforcement and crim in a l charges were filed against Barhoza n 140 D uring  the course ol Barboza's trial, and fo llo w in g  a 

partial denial o f  a m otion to suppress the recordings, ihc prosecution was permitted to play tw o  o f the recordings to the 

ju ry , which u ltim a te ly  convicted Barboza o f four counts o f  rape o f  a child under sixteen and tw o  counts o f  indecent assault 

and battery on a c h ild  under fourteen n 141 In ruling o n  the suppression issue, I he judge stated that "there's no question
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that the |parents'| prim ary concern was their son and (hat everything they d id  was not to  assist law enforcement 

hut to try to figure out what was g o in g  on and what's right for their son and for (heir fa m ily .” n l4 2  Because it found lhat 

the recordings were made out o f  a concern for fa m ily  rather than a desire to assist law  enforcem ent, the court concluded 

lhat tw o o f  the 'o u r  recordings — both made prior to law  enforcement being inform ed o f  the situation — were |* 9 7 7 | 

adm issible at (ri I n 143 T h e  other tw o  recordings, made alter pohcc were contacted, ihough not at their request, were 

suppressed because “under the circumstances, silence b y the police made the parents u nw ittin g  agents o f  the pohcc for 

the purposes o f  continuing to  record telephone calls fro m  |B a rb o z a )" n !4 4  O n appeal, Barboza argued that the tn al 

court should have suppressed the tw o (ape recordings the ju ry  had heard, as w ell as other evidence lhat lie alleged was 

obtained after the recordings were made and provided to  law enforcem ent n l4 5  The Massachusetts Appeals Court 

div ided its discussion o f  Barboza’s c la im  into tw o  distinct pails T h e  lirst was an analysis o f  the suppression issues under 

Ihc Massachusetts stale w nctap statute. n l4 6  and the second was a s im ilar analysis under Ihc federal wiretap law. n l4 7

The court began its analysis under the Massachusetts statute b y appropnatcly pointing  out that Massachusetts is a tw o - 

party consent slate, m eaning that "the Massachusetts w iretap statute . requires both parties to consent to the recording 

o f  telephone calls fo r the recording to be legal." n 148 A s  such, w hen T o m 's father recorded Barboza's conversations w ith  

T o m . w hich was done w ithout Barboza's knowledge o r consent, it was c learly illegal under Massachusetts law  n !4 9  

T h is  tael notw ithstanding, the appellate court determ ined that the trial court was correct in  denying Barboza's m otion 

to suppress under the Massachusetts statute because it was private conduct, not governm ent conduct, that produced the 

recordings that helped secure barboza's rape and other convictions n !5 0  Q uo tin g Ihc Massachusetts Supreme Judicial 

C ourt, Ihc lla rb o z a  court noted that "exclusionary rules generally are intended to deter future police conduct m  violation  

o f constitutional or statutory rights," n 15 1 and determ ined that "w e see n o  reason w hy the (exclusionary) rule should 

protect |B arb o za| fro m  the consequences o f the unla w ful interception b y  a private citizen, a father, acting in the privacy 

o f  Ins own hom e, w ithout any governm ent involvem ent, to protect his c h ild  from  sexual explo itation  " n 152

( • 9 7 8 1 O f  m ore pertinence to this article is the Barboza  court's analysis o f the suppression issue under the federal 

w iretap statute n 153 W ith  respect to the application o f  federal law  and the o n e -p a rly  consent exception contained in 

T it le  III, the court, w ith  very little  discussion, concluded that "a recording b y parents o f their ow n m in o r son talking on 

the telephone in their ow n hom e, m otivated by concerns that he was being sexually explo ited b y an adult, docs not violate 

T it le  111" n 1 54 In deciding the issue as it does, the court briefly referenced the S ixth  Circuit's decision in Pollock  as 

w ell as a handful o f  other eases that have approved the doctrine o f  vicarious consent, and then relied on their authority to 

refute Barboza's arguments n l 55 S ignificantly, the court also went beyond the scope (*9 7 9 ( o f  P ollock  and Thompson 
and noted that "we do  not read the Federal eases as lim n in g  the parents' rights to intercept calls to those fro m  fa m ily 

members," m eaning the court appears open to the idea lhat parents can also recoid a child's telephone conversations w ith  

n o n -fa m ily  m em bers under the doctrine o f  vicarious consent w itho u t n in n m g  afoul o f  the pro hib itio ns o f  T it le  III  n l5 6

( *9 8 0 | c P i'jec tm g  the D o c trine  o f  V icarious Consent

Not all courts that have addressed the issue o f  parental taping o f  a child's phone conversations have adopted the 

d o cln n c o f  v ic a n o u s consent. A  sm all number o f  courts have rejected the doctrine altogether and held lhat parental 

recording o f  a child's phone conversations docs not fall w ith in  the consent exception to T itle  I I I  or its slam law equivalents

T h e  lirst court to raise and then reject Ihc d o cln nc o f  vicarious consent was the M ic h ig a n  Court o l A ppeals h i  the 

ease o f  W illiam s  i W illiam s  n 157 T h e  W illiam s  case, s im ila r to Thompson  v. Dulaney, involved an appeal o f  a M ichigan  

state tnal court's ruling  on a m o tion  for sum m ary judgm ent in a tort action tiled b y one form er spouse against another 

n 158 Specifically. Brenda W illia m s  tiled suit against her form er husband, Brent W illia m s , w hen she discovered lhat he 

had secretly recorded som e telephone conversations that she had engaged in w ith  their son, Jason W illia m s , w h ile  Jason 

was liv in g  w ith  Brent n l5 9  Brenda W illia m s ' three-count lawsuit alleged vio la tion s o f  the federal w iretapping act and 

M ichigan's eavesdropping statute, and also included a c la im  based on the co m m on  law  tort o f  invasion o f privacy n l6 0  

Both parties tiled m otions for sum m ary judgm ent in connection w ith  the case, n ib  I

In ruling on the m otions fo r sum m ary judgm ent, the tr u l court ruled in  favor o f  Brent W illia m s , hold ing lhat there 

was no genuine issue o f  m aterial fa d  and that Brent had a n ght to consent to the recording o f  the phone calls on  behalf 

o f  his son n l6 2  In short, the trial court applied the doctrine o f  vicarious consent. Brenda W ill ia m s  appealed the lower 

I *9 8 1 ) court's decision and the M ic h ig a n  Court o f  Appeals reversed. n l6 3  In  reversing the trial court, the appellate court 

addressed both the federal wiretap statute and M ichig an 's eavesdropping statute. n l6 4  In so doing, the court fram ed the 

issue as fo llo w s
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T h e  Mile issue prcsenlcd by p la in tiff on appeal is an issue o f  lirst im pression for this Court whether a 

custodial parent o f  a m in or ch ild  may consent on behalf o f  the c h ild  to the interception o f conversations 

between the c h ild  and another parly and thereby avoid lia b ility  under the M ichig an  eavesdropping statute and 

the federal w iretapping act. n 165

The court further framed the issue in terms o f  statutory interpretation, w riting that "we must decide w hether these 

references to  consent m ay be construed so broadly as to include the type o f  vicarious consent exception advocated by 

defendants ." n l 66

As stated above, the Court o f  A ppeals reversed the tn a l court, and in so doing, rejected the vicarious consent doctrine 

n l6 7  W ith respect to the applicability o f  the vicarious consent doclnnc to the federal wiretapping statute, the court 

rejected the dt-clnnc because, contrary to  the U tah D istn c l C ourt’s decision in Thompson, the M ichig an  court chose to  

adopt a narrow reading o f  the consent exception n 168 T h e  court held as follow s:

However, the federal wiretapping act is silent w ith  regard to the types o f  consent that Congress 

contemplated T h e  exception to  the federal statute s im p ly provides fo r consent by "one o f  the parties to  the 

com m unication Th is language gives us no indication that Congress intended to create an exception for a 

custodial parent o f  a m in o r child  to consent on the c h ild ’s behalf and tape record telephone conversations 

between the c h ild  and a third party Were it the intent o f Congress to create a safe harbor from  lia b ility  for 

custodial parents recording the conversations o f  their children, it, loo, could have easily done so Instead, the 

federal w iretapping act states that any exceptions to its prohibitions arc "specifically provided in this chapter.”

This Court w ill not speculate w ith  regard to the probable intent o f  Congress beyond the words expressed in 

the statute n l6 9

| *9 8 2 1 The court then em ployed a s im ilarly  narrow reading o f  the state statute, rejecting the vicarious consent 

doctrine because the state legislature had not specifically adopted it n l7 0  In rejecting the doclnnc, Ihc court also 

addressed decisions such as Thompson  that accepted the doctrine, holding lhat despite the benefits lhat it was able to 

provide, any acceptance o f  vicarious consent w ou ld  be left to the state legislature n 17 1

T h e  appellate court’s rejection o f the vicanous consent doclnnc did not end the appeals o f  the trial court s decision 

to adopt the doctrine .Specifically, the M ic h ig a n  Court o f  Appeals' decision in W illiam s  was appealed to the M ic h ig a n  

Suprem e Court n 172 T h e  M ichig an  Supreme Court did not decide the issue, hut remanded the ease back to the M ic h ig a n  

C o u rt o f  Appeals for reconsideration in light o f  Pollock, w hich the S ixth  C ircuit decided alter the M ic h ig a n  appellate 

court in itia lly  rejected the principle o f vicanous consent n 173 O n remand, the court reluctantly held that, depending on 

the facts o f the case. Ihc vicarious consent doclnnc potentially applied to the federal statute and the c la im  based on T itle  

I II  n l 74 The court then remanded the ease back to the trial court to make a factual determ ination o f whether vicarious 

consent excused Brent W illia m s ' actions n 175 W ith  respect to the stale law claim , however, the court held strong to its 

p n o r decision and rejected the c la im  o f  vicarious consent:

|*9 8 3 ) T h is  court is not com pelled to fo llo w  federal precedent or guidelines in interpreting the M ic h ig a n  

eavesdropping statute. W e rem ain convinced by the statutory analysis in our pru r o p in ion  that i f  the 

leg islature  had intended (to  a llow  a parent to vicariously consent on b e h a lf o f  a m inor child  lo  the recording 

o f  telephone conversations between the m in or and a third party) then it could have included such an exception 

in (the law ). n l7 6

T h u s the court held that the vicarious consent doctrine did  not apply in M ichig an 's stale courts n l7 7

T h e  most recent rejection o f  the v icanous consent do cln nc came from  the Washington Supreme Court in i t '  2(104 

decision in State  v. Christensen  n l7 8  In Christensen, the court addressed the adm issibility o f  evidence obtained by 

defendant Christensen's m inor girlfriend's mother during a surreptitious interception o f  a phone call between Christensen 

and Ins girlfriend n l7 9

T h e  Christensen  case began when San Juan C o u n ty S h e riff B ill C u m nu ng  suspected O liv e r Christensen o f the robbery 

o f  an elderly w om an n 180 Because S h e riff C u m n iin g  "believed that evidence o f the robbery might be found in the 

house o f  Christensen's th en-girlfricnd , Lacey D ix o n ,"  lie contacted Lacey's mother, referred to  by the court as M rs  

D ix o n , "and obtained her consent to search her hom e for evidence o f  the crim e.'' n IS l  W h ile  no evidence was found m 

the hom e. S h e riff C u m m in g  nonetheless asked M rs. D ix o n  lo  "keep a lookout for any evidence o f  the crim e that m ight 

surface." n 182 M rs D ix o n  did just that, and w hen Christensen later called fo r her daughter, she "handed the cordless
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handset to hct daughter, w ho took it upstairs in to  her bedroom  and closed Ihc door," and then Mrs. D ixo n  "activated the 

speakerphone function o f  the cordless telephone systcrr." n !8 3  Thereafter, the court wrote, "M rs. D ixo n  took notes from  

the conversation she overheard, in  w hich Christensen acknowledged to Lacey that he was aware that police suspected 

h im  o f the robbery and that he knew the whereabouts o f  the purse, but not that he had taken pan in Ihc rob bery" n !8 4  

N either Lacey nor her boyfriend, Christensen, "knew o f. o r consented to. M rs. D ix o n  listening to their conversation.'' 

n l 85 |*9 E 4 ) A i Christensen's trial, M rs. D ixo n  was perm itted to testify as to the contents o f the conversation that she 

had overheard n l8 6  That testimony, in i 'in junction w ith  other evidence, aided the prosecution in securing a conviction 

fo r second-degree robbery n l8 7

On appeal, the W ashington Suprem e Court addrc ;scd, am ong other things, the Slate's assertion lhat the court should 

adopt the vicarious consent doctrine and therefore find M rs. D ixo n 's  actions and her testim ony adm issible, n 188 Based 

on the fact that W ashington's w iretap law requires tw o -p a rty  consent before a law ful interception can occur, the court 

rejected the argument:

T h e  State also suggests that there should be an im p lied  exception lo  the act in the case o f  m in o r children, 

arguing lhat children have a reduced expectation o f  privacy because parents have an absolute right to m onitor 

all telephone calls com ing into  the fa m ily  home T h e  federal wiretap statute, w hich makes interception o f 

com m unications legal where one  party consents, has been interpreted to permit parents acting to protect 

the w elfare o f  a child, to consent vicariously for their ch ild  to the recording o f  their child's conversations 

T h e  W ashington act, w ith  its a ll-p a rty  consent requirement, contains no such parental exception and no 

W ashington court has ever im p lie d  such an exception We decline to do so now n 189

A fter additional discussion o f  Ihc W ashington Legislature's view  that indiv idual privacy trumps "law enforcement's 

a b ility  to gather evidence w ithout a warrant," n l9 0  the court, w ithout reference lo  the fact that the interception at issue 

was made h y  a private c itizen instead o f  a law enforcement officer acting on behalf o f  the state, determined that M  s 

D ixo n 's  tn al testim ony was im properly admitted and a retrial w ithout that evidence was ordered, n 191

In lo o k in g  at the Christensen  case in the context o f  the vicarious consent doctnnc — and thereby ignoring that 

W ashington is a tw o -p a rty  consent state n 192 — it is entirely possible that a court in a one-party consent jurisdiction  

w ou ld  still find the doctnnc inapplicable under the facts o f  the case. A  court w ould lik e ly  so lind because M rs. D ixo n's 

prim ary m o tive  in  recording the conversations between her daughter and Christensen [*9 8 5 | appears to he Ihc assistance 

o f  law enforcem ent, and noi necessarily the assistance and protection o f  a child in need n 193 Nonetheless, the W ashington 

Suprem e Court made its decision w ithout putting any credence in or being w illin g  to accept the doctrine o f vicarious 

consent n l9 4  and, therefore, attem pting lo  (it the facts o f  the case w ith the doctrine was unnecessary.

A nother case w hic h  one can read as a rejection o f  the vicarious consent doctrine is the N orth C arolina case o f  State 
v Shaw, a 195 Decided in 1991 — tw o years before the Thompson  court first invoked the doctrine and we!! before the 

M ic h ig a n  or W ashington state court decisions in W illiam s  and Christensen  —  Shaw  addresses a situation in w hich a mother 

surreptitiously recorded a child's telephone conversation regarding drug use and then turned that recording over to law 

enforcement n l9 C  Prior to addressing the ad m issib ility  o f  the recordings at trial, the North Carolina Court o f  Appeals 

recited the facts o f  the case. n l9 7  A lte r  noting that E ddie Lee Shaw  had "pled g u ilty  to the charge o f  felonious possession 

o f  a controlled substance" n 198 after a m otion to suppress the drugs was denied, the court relayed Ihc facts as follow s.

T h e  search warrant in this case was issued to Detective John M oore. Detective M oore's application for the 

warrant and Ins accom panying affidavit relied on the contents o f  a tape-recorded telephone conversation 

between defendant and another young man to establish probable cause to believe that defendant was in 

possession o f  a controlled substance. The other man's m other had obtained the tape recording on her ow n 

in itia tive, apparently b y attaching a microcassctte tape recorder to a telephone extension line in her house 

She called the police after listening lo  Ihc recorded conversation, part o f  w hich involved the speakers' plans 

to get together about "shrooms," the street name fo r m ushroom s (psilocyb in). The m other played the tape for 

Detective M o o re  and identified the speakers as her son and defendant Evidence at the suppression hearing 

suggested that the w om an's son and defendant did not know  about, and had not consented lo, the (aping o f 

their phone conversation, n 199

|* 9 8 6 | A s  stated above, w hen the Shaw  court issued its 1991 decision, the d oclnnc o f  vicarious consent had yet to 

he invented or invoked n200 A s such, the court never expressly or d irectly addressed the issue Its holding, however, 

supports the idea that had the doclnnc been presented, the court w ould have rejected it n 2 0 l
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In Shaw, the state unsuccessfully attempted to persuade Ihc court that the recordings were la w fu lly  obtained under the 

telephone extension exception found in T itle  I II  n202 In rejecting the state's position, the court repeatedly em phasized 

"that T itle  I II  is to be interpreted from  its plain language" n203 and .hat "there is no express exception for electronic 

surveillance between fa m ily  members." n204 Th e court concluded w ith  the fo llow ing:

Because Ip n o r ease law ) directs us to interpret T it le  III  by its express language, rather than by exam ination 

o f  legislative history or interpretation o f  congressional intent, Ihc ease law authority (regarding the telephone 

extension exception) presented by the State is inapplicable in N orth  Carolina to the facts in this case. The 

U nited States Supreme C ourt has s im ila rly  observed that "the purpose o f  the (w iretappingl legislation . . 

was effectively to prohibit .a l l  interceptions o f  oral and wire com m unications, except those specifically 

provided for in Ihc Act."

W e conclude, therefore, that the activity b y the m other is prohibited by T itle  III .  w hich states that any 

exceptions to its prohibitions arc 'specifically provided in  this chapter." n205

Because o f  the Shaw court's emphasis on the statute's express language and us refusal lo  accept authority w hich 

allow s far parent-child  wiretapping, n206 one can m ake a strong argument that the Shaw  court w ould have rejected any 

proffering o f  the vicarious consent doctrine

Fina lly, in  West Virginia Departmcn ’ of Health and Human Resources ex tel Wright v David L . n207 the Supreme 

Court o f A ppeals o l West V irg in ij,  in a very fact specific ruling, declined to apply the vicarious (*9 8 7 ) consent d oclnnc 

in a specific sc' o f  circunista t c s  n208 In David L , a custody dispute, the issue o f  vicarious consent arose w hen D a v id  L , 

father o f  three children, usee Ins mother, the children's paternal g rand-m other and babysitter, to place a voice-activated 

tape recorder in the children's bedroom  so that he could record their conversations w ith their mother, Jill L. n209 T h e  

children were liv in g  w ith  their m other at the time. n 2 IO  In addressing the vicanous consent doctnnc, w hich D a v id  L  

argued protected h s conduct, the court w rote the fo llo w in g :

W e do  not disagree w ith Ihc reasoning in Thompson, however, we detennm e the facts o f  the present case 

arc different from  the facts o f  Thompson In the present ease . Jill L  . not D avid  L  , was awarded 

temporary custody o f the children during the divorce proceedings (A d d itio n a lly ) the recordings occurred in 

Jill L .'s house, not D avid I. 's house, and he had absolutely no d o m in ion  or control over Jill L .'s house where 

he procured his mother's assistance to hide the tape recorder Thus, under the specific facts o f  the case before 

us. we hold a parent has no right on behalf o f  Ins or her children lo  give consent under (the state or federal 

wiretap laws) to have the children's conversations w ith the other parent recorded w hile the clulJren are liv in g  

in the other parent's house n 2 l I

In so hold ing, the court did not reject the vicarious consent doctrine itself, but s im p ly rejected its application in the 

case at bar because o f  its particular facts and circumstances and the w ay that the recordings were intercepted n 2 l2

These courts have not been the o n ly  governm ental entities to address, and either accept or reject, the vicanous consent 

doctnnc In addition to Thompson. Pollock, and the other courts that have accepted the doctnnc, one state has codified it 

in response to '.lie outcom e o f the aforem entioned Hishop ease.

3. Statutory A dop tion  o f  the D octnnc

The Georgia Legislature responded lo  the Court o f Appeals' rejection o f  the vicanous consent doctnnc in Hisliop by 

am ending that state's consent exception to expressly include the doctnnc o f  v icanous consent n 2 !3  |* 9 8 8 | A s currently 

codified, G eorgia's statute provides that the parent or guardian o f  a m in or child is not prohibited from  surreptitiously 

intercepting the child's telephone conversations w hen the interception is done "for the purpose o f ensunng the w elfare o f  

such m inor ch ild ." n 2 U  Furthermore, |* 9 8 9 | when the parent or guardian has a reasonable or good la ilh  b e lie f lhat the 

recording is evidence o fe n rm n a ! conduct, the parent or guaidian can. under Georgia's statutory scheme, la w fu lly  turn 

lhat recording over to cither law enforcem ent or the prosecuting attorney, and it can further be used as evidence during a 

ju d ic ia l proceeding. n 2 l5  T o  date no other ju n sd ic tio n s have successfully codified the doctnnc o f  vicarious consent as a 

specific pan o f  a state w i.etap statute n216

The aforem entioned courts lhat have rejected the vicarious consent doctrine are not its o n ly  detractors. In addition to 

courts, m any com m entators have also criticized the doctnnc. n 2 l7

C. Critics and Their Attacks on the Doctrine



Not everyone w ho  has addressed (he doclnnc o f  vicarious consent has V' zcn it a favorable response. In addition to  its 

rejection h y  some courts, n 2 18 mar.y commentators have leveled a m y ii at o f  criticism s against the doctnne. C o m m o n  

criticism s include a b e lie f lhat the doctrine ( I ) is subject to  misuse and abuse by schem ing parents; (2 ) allow s for an 

invasion o f  the child's pnvacy; (3 ) fa ils  to recognize the child's nght to make his or her ow n choices; and (4 ) w ill result 

in  in tcrfa m ily  discord and resentment w hen a ch ild  finds out that his or her parents have heen secretly recording private 

telephone conversations. A nother co m m on  criticism  is that the language o f  T itle  II!  docs not specifically ic c o g n i/c  or 

articulate | *9 9 0 ) that a parent has the n ght to consent on behalf o f  a child  — the reason w h y the court in W illiam s  rejected 

the doctrine. n 2 I9

I The doctrine is subject to misuse and abuse by co nn iving  parents

Perhaps the foremost critic ism  o f  the vicanous consent doctrine is the b e lie f that some pa.crits w ho  seek to invoke the 

doctrine m ay n>it actually have the child 's best interest in m in d  w hen recording his or her telephone conversations, hut may 

harbor ulterior m otives instead A s one author wrote, "(here is great potential for abuse o f  this exception." n220 T h is  is o f 

particular concern in  those cases lhat in vo lve  contentious custody disputes and detcnoraling fam ilies, as do "ilie  m ajority 

o f  the reported parental w iretapping cases." n 2 2 l O ne author, com m enting on the doctrine's potential misuse, wrote:

W hat d ivorcing parents believe is best for their children can be inherently se lf-m otivated during c h ild  custody 

battles In other words, "there are . a num ber o f  possible conflicts between the motives or interests o f  

parents and the best interests o f  their children." O ne siudy lists several possible motives for seeking child  

custody: narcissism, vengeance against one's form er spouse, child  support money, m itigation o l amount o f  

child  supports, desire to demonstrate that the parent cares, and furtherance o f career goals

It is thus questionable w hether parents objectively can decide what is best for their children at a tim e when 

(they are or m ay becom e| "jealous, angry, or d istra u g h t" n222

T h is  concern was echoed by the W illiam s  c o u il, w hich wrote that "we are also cognizant that granting a parent the 

a b ility  to consent on b ehalf o f  a c h ild  in this context is lik e ly  to have widespread im plications and m ay encompass 

surreptitious actions by parents w ith  less than laudable m otives.” n223

|* 9 9 l |  A d d in g  to this concern is the fact that in  some cases, conclusively proving or disproving that a parent 

tru ly acted in what he or she believed was the child's best interest — and w ithout any u ltcuor m otive — can be alm ost 

im possible. A s one concerned author in sig h tfu lly  wrote, "w hen parents assert that they acted in the best interests o f  their 

children when recording a conversation, courts have no w ay to accurately check the assertion." n224 A lo n g  these lines, it 

is also possible that a parent m ight, in an attempt to avoid lia b il.lv  under T it le  III,  "c la im  lhat the action was undertaken to 

protect the best interests o f  the ch ild" 1)225 when that is not actually the case In other words, a well-researched law yer 

m ay be able lo  present evidence to the effect and argue that a parent was acting in a child's best interest at the tunc he or 

she recorded the child's conversation, w hen in fact the parent's m otives were very different.

T h e  Pollock  case provides a good exam ple o f  how this criticr.m  might arise in the context o f  a real case. In Pollock. 
the u ltim ate issue o f  contention between the parties was custody o f  fo urtc cn-yea r-o ld  Courtney. n226 T h e  girl's mother 

had recordco a handful o f  telephone conversations between her daughter and the girl's father. n227 W hen the c iv il suit 

fo r alleged T it le  III  v io lation s arose, the m other cla im ed that in recording the conversations she was acting out o f  concern 

for her daughter's w e ll-b e in g  n228 C ourtney and her father, however, claim ed that the true m otive was a com bination 

o f  retaliation and revenge on the part o f  the mother lo r previous instances o f  recording by Courtney and her father and a 

desire to "overhear Courtney's confidential attorney client conversations w ith  her lawyer." n229 A fter addressing these 

disputed facts and the vicarious consent do cln nc , the S ixth  C ircuit u ltim ate ly refused to grant sum m ary judgm ent in the 

m atter n230 T h e  court w iolc:

G iv e n  the conflicting evidence offered by the parties, we lind that there is a dispute as to  material facts, 

m aking th is case inappropriate | *9 9 2 | for sum m ary judgm ent. Thus, as in Thompson, w hile  the doctrine o f  

vicarious consent is properly adopted, there are questions o f  material fact as to Sandra's m otivation in taping 

the conversations, and this issue should he submitted to a jury. n231

It is certa inly possible, and probably even likely, that in this and other sim ilar cases a ju r y  w ould lind it d iffic u lt lo 

decide whether "the action was undertaken to protect the best interests o f  the child" n232 or whether such a c la im  is 

s im p ly  an attempt to avoid lia b ility  under T itle  I II  Hence the criticism  o f the vicarious consent doctnnc

2. T h e  doctrine underm ines a child 's nght to pnvacy.



A  second concern that some have expressed in relation to Ihc doclnnc o f  v ic a r .us consent is that "the privacy 

intcrcst|s| o f  both pareni and ch ild  |a»c] seriously eroded b y the [recognition] o f  a vicarious consent exception." n233 On 

this point, one com m entator discussing the Pollock  decision w rote:

A  related problem  w ith  the v icanous consent doctnnc is that it fails lo  address a m inor's n ght to pnvacy It 

is generally recognized am ong psychologists that a lack o f  pnvacy is detrimental to ihc developm ent o f  the 

child. Scholars have spoken o f  the im portance lhat increased privacy iias on a child's developm ent, noting a 

connection between deviant behavior and an invasion o f  pnvacy n234

A n  application o f  the vicanous consent doctrine docs result in  some invasion o f  a child's pnvacy because parents 

w ho surreptitiously intercept telephone conversations w ill become p n v y  to anything discussed in those conversations, 

including inform ation about the ch ild  that is both positive and negative, personal and not personal Because parents cannot 

predict w hich topics their ch ild  m igh t discuss in advance o f  m aking or listening to a recording, they m ay Icam  more about 

the child  than just what problem s the ch ild  is experiencing or what dangerous situations the ch ild  m ight he in. thus going 

beyond the scope o r intent o f  the vicarious consent doclnnc

|* 9 9 3 | 3. T h e  doctrine fa ils to recognize a child's ncht and a b ility  to make his or her ow n choices

Another cn tic ism  leveled at the doctrine o f  v icanous consent is that tt does not recognize, but instead ignores, the 

fact th;.t a children grow older, tb n r  a b ility  to  consent to certain things or to make important decisions regarding their 

own lives increases O ne com m entator, address,tig this issue in general and the Pollock  decision in particular, w rote the 

fo llow ing:

The lirst problem  wath the S ix th  C irc u it’s decision revolves around |the child's] age and the consent issues it 

raises, 'n  the other courts that adopted the doctnnc, the child  was much younger, usu ally under the age o f ten 

years o ld A t the age o f fourteen, assum ing lhat she is m entally and em o tio nally mature, a child  should have a 

greater capacity to consent on issues that affect her than someone w ho is a pre-teenager Furtherm ore, studies 

conducted in the 1970s have shown that by the age o f fourteen or liftccn, most children w ill demonstrate fu ll 

adult competence and are therefore capable of provid ing inform ed consent T h is  raises Ihc question, then, of 

whether it serves the interests o f  justice to a llo w  a parent to fictitiously c la im  that she v ic a n o u sly  consented 

for her child, when her ch ild  re o f  both the age and m aturity to consent for herself r?235

Therefore, the author concludes, "or.c o f  the weaknesses in Pollock  is that it fails to  adequately address the issue o f  a 

child's evolving capacity to consent, free from  parental guidance, for herself." r.236

A s the author seems to indicate, this is a criticism  that becomes more valid as the age o f  the c h ild  increases, n237 and 

is a criticism  w ith  w hich the Thompson  court, based on its direct focus on the age o f  the children, w ou ld  likely agtcc

4 The doctrine m ay result in in tc rfa m ily  discord o r resentment

In addressing the vicarious consent do cln nc , som e commentators have further suggested dial a llo w in g  one parent to 

make and use a surreptitiously recorded telephone conversation between the other parent and a ch ild , or a ch ild  and a third 

party, w ill lead to significant fa m ily  discord, and m ay :.lse cause a c lv ld  lo  resent one o r both parents for their |* 0 ‘>41 

interception and use o f  the co m m un ica tion  O n  this topic, one com m entator wrote a.-; follow s:

The invasion o f  a child's p n vac y interest can have an extrem ely negative impact on the child's relationship 

w ith ihc parent w ho  conducted the interception Th e impact m ay not occur im m ediately, due to the child's 

age at the tim e o f  the electronic interception, but m ay occur years later when the child  is old  enough to 

understand the breach o f  h is  or her pnvacy • itercst n238

In this vein, some have expressed that the doctnnc m ay cause distrust w ith in  the fa m ily  unit. A s one author wrote, 

"contrary to protecting the child's best interest, there is a possib ility  that the vicanous consent doctnnc could actually lead 

to the further deterioration o f  the fa m ily  unit b y  creating an atmosphere o f  distrust" n239 between fa m ily  members Such 

a situation was clearly evident in the Pollock  ease, where fo urte en-yea r-o ld  Courtney appears to have resented her mother 

for intercepting Courtney's conversations w ith  her father. n240

5 There is no express exem p tion  in the statute.

A  lin.il argument that some critics o f  the vican ou s consent doctrine have made is that, because there is no  express 

domestic exem ption in T itle  III,  courts cannot create such an exem ption n 2 4 l in  other words, these cn tics argue that
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Congress w ou ld  have included an express exception for domestic w iretapping i f  it had wanted to  do so. n242 A  handful 

o f  c ourts, addressing the issue o f  inlcrspousal w iretapping (as opposed to  parent-clnld  w iretapping) have made just such 

an argument n243 W h ile  this critic ism  is generally focused on eases in vo lvin g  a s|>ousc w ho intercepts the other spouse's 

com m unications, it is applicable to  the vicarious consent doctnnc because the vicarious consent eases involve a form  o f  

domestic w iretapping. S im ila rly , cn lic s  argue that i f  Congress had wanted a vicanous consent exception, it w ould have 

created one. n244 Such was the position o f  the W illiam s  court

|* 9 9 5 | (T h e language o f  T it le  I I I ]  gives us no indication that C o n g o  intended to create an exception for 

a custodial parent o f  a m in o r ch ild  to consent on the child's b e half and tape record telephone conversations 

between the c h ild  and a third party. Were it the intent o f  Congress to create a safe In rb o r from  lia b ility  for 

custodial parents recording the conversations o f  their children, it. too, could have easily done so. n245

Those w ho  have made this argument have relied on sources such as the legislative history o f  T itle  111 itself, w hich 

states that "(a | broad proh.bition  is imposed on private use o f  electronic surveillance, particularly in domestic relations 

and industrial espionage." n246 Interpreting (his statement and the language o f  the statute literally, these courts and 

commentators have concludeJ that "there is no express exception for electronic surveillance hetw'cen fa m ily  members." 

n247 These courts and com m entators have further argued that "there is no room  in T itle  I II  for im plied  exceptions" such as 

ihc vicanous consent exception, as "the o n ly  exceptions to the prohib ition against unauthorized interception o f  telephone 

conversations are those specifically listed in  the statute." n248

Despite the existence o f these concerns, a grow ing num ber o f  courts have adopted the vicarious consent doctrine since 

Us advent in  the 1993 Thompson  decision n249 A s Ihc doctrine continues to gain acceptance in  both state and federal 

courts, judges m  all ju risd ictio ns should hold that the doctrine is valid in  the c n m in a l context as w ell as the fa m ily  law 

context. Courts addressing ihc issue should funhcr hold that prosecutors can use recordings o f  conversations secretly 

intercepted b y parents in  accordance w ith  the principles o f  the doctrine in the prosecutions o f  either the m inor ch ild  whose 

parents made the recording or a parent or other third party w ith w hom  the child  has had an intercepted conversation.

I l l  A P P L Y IN G  T H E  D O C T R IN E  O F  V IC A R IO U S  C O N S E N T  IN  C R IM IN A L  P R O S E C U T IO N S

W hen applied in  situations in v o lv in g  crim inal activity. Ihc doctrine o f  vicarious consent can he an im portant tool for 

both concerned and lo v in g  parents and prosecutors. Courts facing situations in w hic h  a parent | *9 9 6 | has surreptitiously 

recorded a child 's telephone conversations should rccogni/c and accept a parent's right and authority to record their 

children's telephone conversations w hen a parent reasonably believes lhat their ch ild  is either a v ic tim  o f  a crim e or is 

about to engage in  crim inal ac tivity Furthermore, c n m in a l courts faced w ith  the issue should hold shut prosccutois can 

use those recordings as adm issible evidence in  prosecuting one or both o f  the parties to the conversation — including the 

child  for w ho m  the parent gave vicarious consent — in the event lhat a c n m in a l case goes to trial.

T h e  courts should so hold for three reasons First, all courts should accept the vicarious consent doctrine because it is 

a leg ally viable  doctrine in the sense that it is consistent w ith the language and legislative history o f  T it le  i l l  Furthermore, 

these same courts should accept the doctnnc because it provides a legitim ate benefit to society. Second, crim inal courts 

should accept the vicarious consent doctnnc because Ihc doctrine's underlying principle — that o f  the protection o f 

children — is c ic a r ly  consistent w ith  an application o f  the doctrine in the crim inal context. T h ird , crim inal courts should 

accept an application o f  ’.he doctrine in the crim inal context because a num ber o f  the criticism s leveled against the doctrine 

in the c iv il context are not as significant w hen n is applied in the crim inal context, m eaning a use in the crim in a l context 

is potentially m ore palatable to c n lic s  than a use in the c iv il realm

A Defending the D o c trine  Why the D oc trine  o f  V icarious Consent ,s l lo th  a le g a lly  Viable and  S oc ia lly  lle n e fic ia l 
D octrine

A handful o f  courts and com m entators have criticized the vicanous consent doctrine for the reasons stated above. n250 

These criticism s not w ithstanding, the doctnnc o f  vicarious consent is a leg ally viable and socia lly  beneficial doctrine, 

particularly when applied in the context o f  provid ing evidence for use in a cn m in a l prosecution. A s such, crim inal courts 

should recognize the doctrine and hold that it is an acceptable use o f  pare it. j authority. A lte r  so holding, these courts 

should further recognize the n ght o f  prosecutors to use recordings made in accordance w ith  the principles o f the vicarious 

consent doctrine during the tnal o f  a party to the intercepted com m unication.

I Th e doctnnc o f  vicarious consent is a leg ally viable doclnnc

T h e  vicarious consent doctrine is a leg ally viable doctrine in the sense that its application is consistent w ith  both
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statutory and ease law  in | *9 9 7 ) the area o f  eavesdropping and ch ild  pnvacy nghts. as w ell as w ith  the legislative history 

o f  T itle  I II  S pecifically, the doctnnc is consistent w ith  T itle  I II  and its legislative history in  that the legislative history 

contains evidence o f  congressional intent to  both exempt parental eavesdropping fro m  the law and to a llo w  courts to 

interpret the consent exception in a very broad manner that w ould allow for an application o f  the doctnnc. A dditio n ally, 

the doctnnc is consistent w ith  the pn nc ip lc  that children have a dim inished privacy interest in  life's affairs such that the 

child's nght to  pnvacy is not excessively or u n la w fu lly  violated w hen a protective and concerned parent surreptitiously 

intercepts one or m ore o f  a child's telephone conversations.

a There is evidence of congressional intent to exempt parental eavesdropping from the law
The doctrine o f  vicarious consent is leg ally viable because evidence indicates a congressional intent to exem pt parental 

eavesdropping from  T it le  I II  O n  this subject, a handful o f  courts that have addressed the issue o f  v icanous consent have 

found that the legislative history to T it le  I II  provides evidence o f  such intent. In Schieh v (irant, n 2 5 l for exam ple, the 

Seventh C ircuit C ourt o f  A ppeals held that "we cannot attribute to  Congress the intent to subject parents to  crim inal and 

c iv il penalties for recording their m in o r child's phone conversations out o f  concern for the child's w e ll-b e in g ." n252 A  

few years later in  Campbell v Price, the Federal D istne t Court fo r the Eastern D istnct o f  Arkansas agreed, hold ing that 

"the Court is o f  (he o p in ion  (hat Congress did not intend to  tread into the waters o f  dom estic relations in situations 

where a custodial parent is clearly acting in the good faith b e lie f that his action furthers (he best interests o f  Ins m inor 

child." n253 In so hold ing , each o f  Ihcse courts referenced congressional testim ony by one Professor Herman Schwartz, 

w ho testified before Congress that "now, we can sec in certain circumstances where (the extension phone exception! 

makes some sense. I take it n obody wants to make it a crim e for a father to listen in tin his teenage daughter or some such 

related problem  " n254 In referencing (his statement, these courts have "found this sta tem en t. reflective o f  the general 

understanding o f  those involved in ihc legislative process regarding the |* 9 9 8 | scope o f  the statute in situations in vo lvin g  

parental eavesdropping on a m in o r child ." n255

W ith  respect to congressional intent and legislative history, it is im portant lo  distinguish between parent-child 

wiretapping and mtcrspousal w iretapping, as they arc "qualitatively different" n256 from  one another A s referenced 

above, a num ber o f  courts have found lhat T itle  I II  prohibits mtcrspousal w iretapping, or one spouse intercepting anmher 

spouse's telephone or other covered com m unications. n257 In doing so, ihcsc courts have referenced the legislative history 

o f  T itle  III  and statements contained therein lhat refute Ihc existence o f  an mtcrspousal exception to the prohibitions ot 

T itle  III  n258 T h at legislative history, however, seems to focus p rim a rily  on mtcrspousal wiretapping, not parent-child  

wiretapping, and apart from  Professor Schwartz's statement that "nobody wants to make it a crim e for a father to listen in 

on his teenage daughter or some such related problem ," n259 the legislative history contains a distinct "lack o f  testim ony 

concerning parental w iretapping.” n260 In short, there is nothing inconsistent about prohib iting mtcrspousal w iretapping 

yet a llow in g pa rc nt-clu ld  w iretapping

T h is  position — that the pro hib itio ns o f  T itle  I II  prohibit mtcrspousal hut not parent-child  wiretapping — is one that 

has been accepted by at least tw o  federal circuits. Specifically, in l lc g g y  v Heggy  n 2 6 ! and U n ited  States v Jones. n262 

the Tenth and S ix th  C ircuits held that T it le  III  covers ar.d therefore prohibits intcrspousal w iretapping n263 These >amc 

circuits, however, in  the aforem entioned Thompson  and Pollock  decisions, have also held — w ithout overruling l ie , gy 
and Jones — that the doctrine o f  vicarious consent is a viable legal doctrine. n264 Other courts have recognized | *99 )| a 

distinction between intcrspousal and parcnt-clu ld w iretapping as w ell In Stale  v. C apell. n265 for exam ple, the Oregon 

Court o f  Appeals w rote the fo llo w in g :

F ina lly, the recording o f  conversations b y a parent in the interest o f a son's w e ll-b e in g  sim p ly is not the kind 

o f  concern that Congress had when it focused on interception o f com m unications by private individuals.

Rather, its concern was w ith  w iretapping for purposes o f  com m ercial espionage and m arital litigation n266

In so hold ing , the court makes a very clear d istinction between parent-child  wiretapping and mtcrspousal wiretapping 

done for the purpose o f  marital litig atio n , hold ing that Congress intended to prohib it one w h ile  a llow in g  the other. n267 

Based on these holdings, a strong argument can he made that the statements in the legislative history refuting the existence 

o f  an intcrspousal wiretapping exception arc not inconsistent w ith  Professor Schwartz's view  o f  the law, rcfercnccc 

above, n268 and therefore that the vicanous consent doctnnc is consistent w ith  the underlying intent o f  T itle  I I I  In short, 

"applying ihc theory o f vicarious consent in the parcnt-cluld context produces the most consistent result w h ile  respec ting 

Congressional in te n t" n269

h The cor. u 'n t exception to  T itle  I I I  is to  he in te rp re ted  hroadly.
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Courts interpreting T itle  I I I  have held that the existing o n c -p a n y  consent exception, w h ic h  again allow s an interception 

o f  a covered com m unication w hen one party to the com m unication conscnls to the interception, should he interpreted 

broadly T h e  Thompson court, for exam ple, specifically held lhai "it is clear from  case law  that Congress intended the 

consent exception lo  be interpreted broadly." n270 S im ila rly, in United States v. Amen. n 2 7 l the Second C irc uit Court o f  

A ppeals rcco g m /cd  that Ihc consent needed lo  invoke the o ne-p arty consent exception can be either express or im plied 

n272 Specifica lly, the court held lhat "the legislative history shows that Congress intended the consent requirement to 

he construed broadly" and that "the Senate Report specifically says in relation to section 2 5 1 1(2)(c). Consent m ay he 

expressed or im p lie d  n273 (*  1000) In so holding, these courts have recognized lhat Congress did  not enumerate all 

the w ays that consent could he given under the o n c -p a n y  consent exception T h e y further illustrates that it is permissible 

to m ake reference to the legislative history when interpreting the o n e -p a rty  consent exception as that is exactly what the 

Amen court did  m referencing the afop'm cnlioncd Senate Report. n274 Such a view  o f  the consent exception is consistent 

w ith  the v ia b ility  o f  the vican ou s consent doctrine because the doctnnc is not specifically enumerated in the statute and 

those courts that have accepted the doctrine have ju stifie d  doing so b y referencing those portions o f  the legislative history 

that reference the a b ility  o f  a parent to intercept a c h ild ’s telephone and other co m m unications n275 In short, when the 

consent exception is "construed broadly" there is more than enough room  for the vicarious consent doctrine

c. The doctrine recognizes and is consistent with the long-accepted parental right to decide what is best for a child
ll is a lo ng -sta nding principle o f  law that parents have a right to decide what is best fo r their children — a view  

supported by ihosc situations in  w hic h  the law recognizes that a child  needs parental consent m order to engage in a 

particular a c tiv ity  n 276 In this vein, m any have argued that the courts should recognize that nght by staying out o f  the 

m ajority o f  pa re nt-child  matters and refraining from  m aking decisions on b ehalf o f  capable and responsible parents that 

go to the issue o f  how to raise a child A s one author wrote, "deference to parental decisions about their children stands as 

the nearly universal exception front self-determ ination under the C onstitution." n277 In addressing the issue o f  a parent's 

right to consent for a child, another author noted lhat "supporters o f parental consent on b e half o f  the ch ild  argue that the 

rights associated w ith  being a parent are fundamental and basic rights, therefore, parents should he afforded w ide latitude 

in m aking dccis >ns for children, as Ihcy are in  the best position to determ ine their child's needs." n278

|*  IOOI | T h e  d o cln nc o f  vicarious consent is consistent w ith  this long-accepted view  o f  parental autonom y as it 

allow s a parent to tape record a child's telephone conversations w ithout fear o f  c iv il or crim inal lia b ility, and w ithout 

the child's know ledge or approval, w hen the parent believes lhat doing so w ill further ihc child's best interest n279 

.Specifically, it allow s a parent lo  act on  behalf o f  and make a decision for a child  in consenting to an interception o f 

a com m unication, and thereby shows some deference lo  parents in m aking certain decisions for their children A s one 

author wrote, "Congress entrusts parents w ith  a right to decide on their children's b ehalf m m an y situations, so consenting 

to w iretapping o f  a telephone conversation seems a natural extension o f  those parental rights " n280 T h is  is not to say 

lhat children do not have the a b ility  to make choices on their ow n, and Ihc doclnnc docs not seek to take away a child's 

o pportunity to m ake his or her ow n choices in m any areas o f life  It s im p ly  recognizes the princip le that "parental rights 

can he superior to children's rights, especially in light o f  the parents' responsibilities lo r the care and upbringing of thcit 

children " n 2 8 l In short, the vicarious consent doctrine acknow ledges that in certain situations parents have a right to act 

on their children’s behalf, even w hen such action goes against the child's wishes

d A child Inn a diminished privacy interest in life's affairs that is not violated by the doctrine of vicarious consent
T h e  doctnnc o f  vicanous consent is leg ally viable because it allow s parents to act w ithout significa ntly v io la ting  

a child's lim ited  nght to privacy Though children have a right to privacy, that right is less significant than the right to 

privacy enjoyed by adults In other words, there arc areas in w hich children have a dim inished nght o f pnvacy. T h e  Eighth 

C irc uit, addressing this issue, has slated that "not all constitutional rights have h<vn made eq ually  applicable to minors 

as to adults, and it is w ell established lhat the activities o f  children m ay be more h ig h ly  regulated than those o f  adults In 

particular, a state m ay determ ine that a child is not possessed o f  lu ll capacity for indiv idual choice " n282 A ddressing this 

same issue o f  a child's right to privacy and the vicarious consent doclnnc, one author wrote the fo llo w ing:

| * 1002J W h ile  a fictitious consent m ay seem violative o f  pn vac y rights, com m entators believe that 

children, w h ile  entitled to privacy, do not generally have the same expectations that adults do Instead, it is 

often assumed that a patent w ill act in the best interests o f  the child, even i f  this means that the c ln ’u's nght 

to privacy is violated n283

One o f  the benefits o f  the vicarious consent doctrine is that when il is appropriately applied — in situations in w hich
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the parent truly is acting in what he or she believes to be the child's best interest — the child's n g h l to pnvacy is generally 

o n ly  violated when the child truly is in a dangerous or d iffic u lt situation W hen applied in  these circumstances, the 

doctnnc generally does not a llow  parents to  intercept telephone calls lo  lind out about a child's rom antic interests, plans 

for the weekend, or other personal issues that do not present the child w ith  a substantial potential lo r harm In other words, 

it docs not a llow  a parent to engage in a wholesale recording o f  a child's telephone conversations Instead the parent re 

o n ly  permitted to intercept the child's conim um caiions, and therefore encroach upon the child's pnvacy, ai. J do so w ithout 

c iv il or cn m in a l lia b ility, w hen there can be a showing o f  parental concern for the child's w e ll-b e in g  n284 O n (his topic 

one commentator wrote the fo llo w ing :

B y adopting the vicanous consent doctrine |m  Pollock) the S ixth  C ircuit has effectively lim ited the number 

o f  eases where a parent can escape lia b ility  for recording his child's conversations Under the "extension 

phone” exem ption, parents were released from  lia b ility  w ilhotn  any determination in lo  their m otives behind 

the recording Pollock instead exam ines these m otives, ca lling for a casc-by-casc determ ination that a parent 

had an objectively reasonable concern, and was acting in the best interest o f  the child. I f  the parent did  not 

have such a concern, then he w ill be subjectively liable under ihc federal W iretapping Statute. B y using a 

'good faith, objectively reasonable basis" for determ ining lhat a parent's consent was necessary, the S ixth  

C ircuit subjects a parent's actions to much stricter scrutiny than was previously available n285

Such a subjection o f  parental actions to a stricter scrutiny is appropriate because it protects the child's right to privacy 

in  all situations except those that present a danger to the child, thus protecting the child's physical and em otional w e ll­

being, as w ell as the child's nght to an approp.ie'e level o f  privacy. T h is  is particularly true when the parent is required 

lo  prove to a judge or iury that he or she was truly motivated by | * I003J concern for the child  I f  a parcnl is unable to 

provide such proof, c iv il and c n m in al lia b ility  can attaih, thus g iv in g  parents an incentive to invoke the doctrine o n ly  

when iu  terms arc truly met In short, b y perm itting pnva ry to he com prom ised m o n ly  those situations in  w hich ii  re 

necessary to protect the child, the vicarious consent doctrine allow s for a m ore palatable and necessary invasion o f  privacy

In ? nm aty, the vicarious consent doctrine is a legally viable doctnnc because it it recognizes and is consistent w ith 

(he language and legislative history o f  T itle  III.  those court decisions that have held that the consent exception should 

he interpreted broadly, and the long-accepted paternal nght lo  decide what is best for a child  l :or these reasons, courts 

addressing the legality o f  the doctnnc should not hesitate lo  adopt it m appropriate situations.

2 The vicarious consent doctrine is a righteous or socially beneficial doctnnc

The vicarious consent do cln nc is a righteous d o cln nc in the sense that recognition o f  Ihc doctrine provides a significant 

benefit to society. T h e  doctnnc is beneficial to society because, in addition to assisting parents in fu lfillin g  their obligation  

to promote their children's best interests, it helps to protect children against the undue influence o f others Furthermore, 

w hen parents a d  in an effort to  further the welfare o f  their children, the d oclnnc protects them  from  (he c iv il and crim inal 

penalties that attach to violations o f  1’itlc 111 and its state law counterparts

a The (loci nne protects tintI assists parents in fulfilling their parental obligation to protect their children against the 
undue influence of others

Th e  vicarious consent doctnnc is a socially beneficial doctrine because its underlying purpose is to protect children 

from  Ihc undue and unseem ly influence o f  others, whether it he a parent, a sibling, or a n o n -fa m ily  member w ho is 

seeking or w ould  seek to negatively influence the ch ild  Courts have recognized that there arc tim es "when a ch ild  is 

under significant crim inal influence by another and such crim inal influence poses a genuine risk which is not recognized 

by a child o f  tender years," n286 and the doctrine aids concerned parents in protecting their children from  these types o f  

situations.

In this regard, it is a generally accepted principle o f  law that parents have a duty to protect their m in or children n287 

T h is  is because juveniles | * 10 0 4 J "often lack the experience, perspective, and judgm ent to recognize and avoid  the 

choices that could be detrimental to them." n288 T h is  duty to protect includes, but is not lim n ed  to, the o bliga tio n  to 

"assess Ihc d a ily  risks the child  confronts, and to m ake choices regarding the most appropriate and reasonable m anner to 

protect the child," n289 as w ell as a more general "obligation to protect their children by assuring that they stay out o f  

trouble and are kept safe Iroin harm " n290 In some jurisdictions this duty is codified or set forth in ease law In A labam a, 

for exam ple, the courts have held lhat "parents have a com m on law duty to protect their m in or children." n 2 9 l The 

U nited States Supreme Court has also referenced a parental obligation to promote a child's hesi interests n2‘>2 Perhaps 

the most significant aspect o f  the doctrine o f  vicarious consent — one that supports the view that the doctnnc re a righteous
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and socially hcnclicia l doctrine — is lhat it assists parents in  fu lfillin g  this obligation  or d u ly  to protect their children and 

provides them  w ith  yet another effective w ay to team and understand thctr children's needs and life  situations O n this 

issue one com m entator wrote the fo llo w in g -

L ife  is vastly different now  than it was even a decade ago. C h ildre n  arc fa llin g  prey to dangerous tem ptations 

such as sex. drugs, alcohol, sm o king , and angs, and ju v e n ile  violence and enm e have risen over the years 

"M a n y  changes have taken p la te  in  society that challenge the o rig in al presumption that parents arc able to 

control their children e ffective ly  " A llo w  ing parents lo  wiretap their children's phone conversations can help 

them  gain access to in fo rm atio n  that m ight provide their children w iih  appropriate medical or psychological 

treatment A lth o u g h  some critics m ay argue that parents can he in vo lve d in their children's lives by rem aining 

involved and focused in their children's d a ily  activities, this critic ism  ignores the fact (hat many children have 

d iffic u lty  c o m m un ica ting  w ith  their parents. Resorting to surveillance tactics lo  keep childrc-' out o f  danger 

is a measure that clearly tails w ith in  the boundaries o f  parental | *100 5] duties, authority and care In order 

lo r parents to exercise such authority, it is necessary that they not Ik  subject to the risk o f  suit at the hands o f 

their children n293

A s the author states, recognizing a v,. arums consent exception w ill a llow  parents to m onitor their children when 

doing so is in the children's hesi interest w ithout subjecting the parent to c iv il and cn m in a l lia b ility, and w ill continue lo  

do st> as long as the parents' actions arc based on a reasonable b e lie f that such m o nito nn g  is necessary. n294

T h e  facts o f  the cases th. have adopted the principle o f  vicanous consent demonstrate how the doctnnc achieves its 

a im  o f  assisting parents in  protecting their children In Bishop, for exam ple, the trial court adopted the doctrine w ith a 

v iew  toward a llo w in g  parents to protect their children fro m  sexual predators n295 T h e  same is true o f  the Massachusetts 

A ppeals Court in the B arhoza  case n 296 In each o f  these cases, the surreptitious recording o f  telephone conversations, 

done m accordance w ith  the principles o f  the vicarious consent doclnnc, assisted the parents in p u llin g  their children 

out o f  dangerous situations in w hic h  they were being both physically and em o tio n a lly  victim ized n297 Had the parents 

m those cases been held c n m m a lly  or c iv illy  liable for recording their children's conversations w ith  tw o dangerous 

sexual predators, their a b ility  to protect their children w ould have been scnously curtailed In other wairds, the principles 

underlying the vican o u s consent doctrine assisted the parents m fu lfillin g  their parental o bligation  to protect their children 

and prom ote their children's best interests w ithout subjecting the parents to the penalties associated w ith  v iolation s o f 

T it le  III

E ven critics o f  the d o cln n c w ill adm it that it assists parents hi protecting (hi ir children l or exam ple, one court that 

lla tly  rejected the v ican o u s consent doctnnc adm itted that the doctnnc potentially provides protection lo  children m need 

n298 Specifically, the Williams court w rote that "we, too. can adm ittedly perceive situations where depriving a parent o f 

the a b ility  to v ic a n o u s ly  consent for a ch ild  m ay deprive the child  |* I 0 0 6 |  o f  the parent's a b ility  to protect the child  " 

n 299 B y assisting patent.-, in protecting clvldren against sexual predators and other unseemly people, the doctnnc provides 

a very significant benefit to society.

b The doctrine of vicarious consent protects parents who act in an ejfort to help their children
The doctrine o f  vicarious consent is a socia lly beneficial and useful doctrine because it protects parents w ho act in an 

effort lo  protect their children A s stated above, the vicarious consent d o cln nc assists parents in protecting their children 

against dangerous people w ho w ou ld  seek lo  lake advantage o f  them ri300 A d d itio n ally , the doctrine also protects the 

parents as they attem pt lo  act in a child 's best interest In the Barboza case, for exam ple, the Massachusetts courts chose 

to apply the vicarious consent doctnnc n301 In doing so they not o n ly  assisted in  protecting a vulnerable child, hut also 

indirectly held lhat since the interception was not u n la w fu l, the child's parents were not subject lo  any cn m in a l or c iv il 

lia b ility  lo r their actions n.302 I f  the courts had m le d  Ihc other way, refusing to apply the d oclnnc and staling that the 

parents did not have a n g h t to intercept their child's phone conversations w ith Barhoza, they m ay very w ell have opened 

Ihc door to a c iv il suit in  which Barboza sought c iv il penalties against Tom 's parents n303 A d d itio n ally , a different 

ru ling  rejecting the vicarious consent doctrine and in vo kin g  the three types o f penalties available tor violations o l T itle  III 

m ight also have made the same protective parents subject to cn m in a l lia b ility  and might have disallow ed the use o f  key 

evidence in  the c rim in a l case it304 Had the court done so. the tree w inner m Ihc w hole case w ould have been Barboza, 

the perpetrator and sexual predator, and the losers w ou ld  have been Tom 's lo v in g  and protective parents — a clearly unfair 

and unfavorable result

B y ruling  as it d id, however, the Massachusetts court essentially ensured that Barboza's victim 's parents were protected
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from  any c iv il or crim inal actions based on violations o f  T itle  III.  and thereby agreed w ith the Seventh C ircuit Court o f 

Appeals w hich, as referenced above, held that "we cannot attribute to Congress the intent lo  subject parents to | * 10 0 7 1 

c n m in al and c iv il penalties for recording their m inor child's phone conversations out o f  concern fo r the child's w e ll­

being " n305 In short, in  recognizing the doclnnc, Ihc court provided Ihc parents some m uch needed protections as w ell 

as enhancing their a b ility  to protect their young child from  a dangerous sexual predator.

T h e  doctnnc o f  v icanous consent is both a legally viable and a socially valuable doctrine, and as such it should he 

accepted by a ll courts that have the opportunity to address a situation in w hich the d oclnnc m ight be o f  assistance to 

concerned and appropriately acting parents A nd w hile the d ix tr in e  is both viable and righteous in a ll contexts, it is 

particularly so w hen Ihc doctnnc is applied in c n m in al eases n306 For these reasons, crim inal courts in particular should 

rush to accept the doclnnc

B The Underlying Principles of ihc Doctrine of Vicarious Consent Support Its Application in Instances of Suspected 
Criminal Activity

A s stated above, the doctnnc o f  vicanous consent is based on a b e lie f that parents have a nght to protect their children 

from  harm or in jury, even i f  doing so requires them to make decisions on behalf o f  a child  or tem porarily invade a child's 

pnvacy. n307 A p p ly in g  the doctnnc to situations in which a parent suspects crum n.il activity or intent b y one party to  a 

conversation o r the other is in no w ay inconsistent w ith these principles. In fact, such an application o f  the doctrine o f  

vicanous consent is appropnate given that the concerns involved arc very m uch consistent w ith  the underlying pnnciples 

o f  the doctnnc. In this vein, the application o f  the doctnnc o f  vicarious consent should be available both when a parent 

v s p e c ts  that his o r her own child  is a vic tim  o f  cn m in a l activity and when a parent has reason to believe that his nr 

her ow n child is planning or engaging in cn m in a l activity It should be available when the child  is a crim inal actor or is 

p lanning to become a crim inal actor because cn m in a l activity on the part o f  the chuJ can he as harm ful to the ch ild  .is 

v ic lim iza tion  hy another person's c n m in a l act

I The D octrine o f  V icanous Consent W hen the C h ild  Is a V ic tim  o f  a C rim e

At the core o f  ihc doctrine o f  vicanous consent is a desire lo  protect an a t-n s k  child and to further Ins or her best 

interests n308 A s such, the d oclnnc is an easy lit in those situations in w hich a parent suspects that a | * 1008] ch ild  has 

been, is, or is about to become the v ic tim  o f  any type o f  crim e, whether at the hands o f  the other parent or a third party 

T h is  is because, as stated above, recording a child's telephone conversations w ithout a fear o f  crim inal or c iv il lia b ility  

m ay very w ell aid the parent in confirm ing that a child  is in danger and discovering the source o f lhat danger n309 As 

one author w rote, "few  people can deny that a child  has a nght to be protected from  abuse, and that the best person to 

provide that protection is usually a p a re n t" n 3 IO  C ertainly in the Barhoza ease, referenced above, recording their son's 

conversations w ith  Barhoza assisted Tom 's parents in putting an end lo  his victim ization  and initiated (he prosecution o f  a 

dangerous man The same is tm c in the Bishop case, referenced at the beginning o f  this article, and is or could he true in 

countless other situations

W hether a c h ild  is being sexually abused, provided alcohol or illegal drugs, or m ay soon be the v ic tim  o f  som e sort 

o f  violence, the v ictim ization  o f  a child  can have significant negative effects on the child  These effects can he physical, 

mental, econom ic, or em otional in nature, and can affect the child in both the long and short term n 3 l I A n y  parent 

w ho has his or her child's best interests in m ind w ill desire to spare that child  any and all o f  these negative effects that 

accompany victim ization  by a crim inal actor, and since the vicanous consent d o cln nc m ay help parents to ascertain lhat 

their child is m trouble, it is a perfect lit for these types o f situations

2 The D octrine o f  V icanous Consent W hen the C h ild  Is the C rim in a l A ctor

I f  a parent has a right to record a child's telephone conversations when he or she believes lhat doing so w ill as.\> t 

in protecting the child  front another person's crim inal acts, then a parent should also he permitted to rev >rd a child's 

telephone conversations w hen the parent believes lhat the child  is engaging in crim inal activity and thereby potentia lly 

v ic tim iz in g  som eone else W h ile  such recording docs com prom ise the child's privacy, parents should be perm itted to do 

so under the doctrine o f vicarious consent for a number o f  reasons

First, parents have a duty to protect their children from the dangers, penalties, and stigmas associated w ith  crim inal 

activity, all o f  w hich w ill | ♦ I0 0 9 | negatively affect the child n.312 Parents also have a duty to protect society from  a 

child's potentially harm ful crim inal actions. n 3 1 3 W hen parents record a child's telephone conversations in an attempt lo 

protect the ch ild  and the c o m m un ity from  the negative effects o f  crim inal activity, they are prom oting the best interests o f
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ihcir ch ild  and therefore the requirem ents o f the vicanous consent doctrine w ill generally he met

Furtherm ore, m any ju n s d ic tio n s  make parents finan cia lly  responsible for the crim inal and negligent acts o f  their 

children, m eaning parents have a financial interest in what their children do n.3|4 A llo w in g  parents to intercept a 

child's com m unications in  accordance w ith the standards set forth in Thompson  and Pollock  w ill further assist parents 

in protecting against the accum ulation o f  financial liab ilities For these reasons, when the standards o f  the doctnnc o f  

vicanous consent arc met. parents w ho  surreptitiously intercept a child's telephone and other covered com m unications 

should not he found to he in v io la tio n  o f  T itle  III ,  hut should he permitted to m onitor and investigate their children's 

actions in this manner. Furtherm ore, w hen prosecutors come into  possession o f  such recordings they should be permitted 

to use the recordings in the prosecution o f  Ihc child

a Parents have a du ty lo  p ro te c t t l ie ir  ch ild ren  fro m  the dangers, stignuis. and  penalties associated w ith  c r im in a l 
activity.

The U nited Stales Suprem e C o n n  has staled that "society has a legitim ate interest in  protecting a ju ve n ile  from  the 

consequences o f  Ins crim inal activity." n 3 1 5 These "consequences’  com e in  m any forms, as engaging in c n m in a l behavior 

can be physically, m entally, and em o tio n a lly  dangerous for young people n 3 l6  T h e  use o f  drugs, for exam ple, can ruin a 

child's life  both p h ysically  and m en ta lly  n 3 l7  A d d itio n a lly , buying and | * 1010) selling drugs can he a dangerous game 

n.318 D rug debts arc very often enforced w ith  violence and in tim ida tio n, n 3 l ‘> and a child  or the fa m ily  o f  a ch ild  can 

be in scnous danger i f  the ch ild  associates w ith  drug dealers w ho  arc w illin g  lo  engage in violence or intim idation n320 

A void in g dangerous [ * 1 0 1 11 situations that can arise w hen one com m its tlicse types o f  crim es is defin ite ly m  the best 

interest o f  any ch ild  A  parent w ho is able to ascertain that som ething lik e  this is going on through recorded telephone 

conversations made in  accordance w ith  the principles o f  the doctnnc o f  vicarious consent can then lake the necessary 

steps to help Ihc chtld-stcps lhat otherwise m ight not be taken

In addition to the dangers o f  drug use and interacting w ith  drug dealers, other c n m in a l behavior by m in or children 

can put them  in danger as w e ll For exam ple, in  some jurisdictions n inn tng aw ay from  hom e is considered a cn m in a l 

offense, n 3 2 l and it is w ell docum ented that there arc serious dangers that often accompany n inm n g away fro m  home. 

n322 Danger can also attend property crimes, alcohol-related crim es, and violent cnm es, as w ell as other crimes n323

I * 1012 | Parents have a d u ty to protect their children from  these types o f  dangers, n324 and recording telephone 

conversations under the guidance o f  the doctrine o f  vicanous consent assists parents in perform ing that duty

A s long as the guardian has a good laith basis that is o bjectively reasonable for believing lhat it is necessary 

to consent on behalf o f  her m in or children to the taping ol the phone conversations, vicanous consent w i ll  be 

perm issible in  order for the guardian to fu lfill her statutory mandate lo  act in the best interests o f the child  

n325

I f  a parent has a good faith basis to believe that a child is engaging in crim inal activity (hat can bring harm to the child, 

and i f  Ihc parent further believes that recording the child's conversations w ill assist in preventing or m in im iz in g  that harm, 

it is reasonable that the parent should exercise that privilege w ithout v io la ting  the federal w iretap statute or any o f  its stale 

counterparts. Such an exercise should be protected by the doctrine o f  vicarious consent in the cn m in al context just as it is 

in the fa m ily  law context.

There are also penalties associated w ith  crim inal activity, and it is arguable that any concerned parent w ould hope 

hi. or her ch ild  could avoid even the possibility o f  being subject to those penalties. Juvenile detention, w hile im portant 

tin purposes o f  c o m m u n ity  safety and accountability, is not an ideal place for a child  to reside Addressing the issue o f 

dr n iion  in  the state o f  N ew  York, one fa m ily  court judge wrote the fo llo w ing

( * I 0 1 3 |  T h e n  again. Juvenile Ccntci. as m uch as we might try, is not the most pleasant place in the world. II 

you put them  in  detention, you are liable lo  be exposing these youngsters to all soils o f  things T h e y are liable 

to be exposed to assault, they are liable lo  be exposed to sexual assaults You are taking the risk o f  putting 

them  together w ith  a youngster that m ight he much worse than they, possibly m ight be, and it m ight have a 

had effect in  that respect n326

Three U nited  Stales Suprem e Court justices agreed w ith these concerns in their dissent in S cha ll v M a rtin ,  n327 

w i lling  (h r  "the im pression ability  o f  ju ven ile s m ay make the experience o f  incarceration more injurious to them  than to 

adults, all U xi q u ic k ly  ju ve n ile s  subjected to preventive detention com e lo  see society at large as hostile and oppressive 

and to regard them selves as irrem ediably delinquent.'" n328
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Furthermore, some crimes com m itted hy ju ven ile s arc deemed to he so scnous that they can he charged in or waived 

into  ad"lt court where the penalties arc generally m uch more severe In Idaho, for exam ple, the crimes o f  murder, 

attempted murder, robbery, rape, certain types o f  arson, and delivery o f  a controlled substance w ith in  one thousand feet 

o f  a school, am ong other crimes, arc considered lo  be a u to-w a iver offenses, m eaning i f  a ju v e n ile  fourteen years o f  age or 

o lder com m its one o f  those crim es tiic ease can be filed directly in adult court. n329 A d d itio n a lly , other crim es can be 

transferred or w aived to adult court ; f  the act was com m itted after the ju v e n ile  reached the age o f  fourteen and a ju ve n ile  

judge finds that the ju ve n ile  system  cannot adequately deal w ith  the ju v e n ile  and the crim e that has been com m itted, 

or a transfer to adult court is otherw ise | * I 0 I 4 |  appropriate n330 That being the case, the ju ve n ile  bypasses the 

ju ve n ile  justice system and its lesser m a xim u m  penalties and becomes subject to adult penalties and incarceration in a*' .It 

facilities n331 Federal law also provides that in certain enumerated circumstances a ju v e n ile  appropriately found to  be 

under federal ju risd ictio n  can be proceeded against as an adult n332

|* I0 1 5 J  C rim in a l activity b y a m in o r can also result in  the im po sition  o f  other penalties, such as the suspension o f 

a drivers license, im position  o f  lines and fees, co m m u n ity  service, lim itatio ns on m ovem ent throughout Ihc co m m un ity, 

tem porary or lo n g -te rm  rem oval from  the fa m ily home, registration as a sex offender, fu ll or partial w aiver o f  a m inor's 

Fourth A m endm ent right against unreasonable searches and seizures, and im position  o f  restitution. n333 I f  perm uted to 

be applied in the c n m in a l context, the vicarious consent doctnnc w ould protect a parent fro m  c n nu na l or c iv il lia b ility  

under T it le  I II  w hen that parent records a c h ild ’s telephone conversations under a reasonable b e lie f that doing so w ill 

somehow a llo w  the parent to prevent the m in or from  c o m m ittin g  a cn m c that w ould  subject the child to  these significant 

penalties A s Ihc protection o f  the child's best interests is the hallm ark o f  the vicarious consent doctrine. n334 |*  1016) 

it is clearly applicable in such a scenario In fact, not o n ly  is it applicable, but its application can benefit both parent and 

ch ild

F in a lly, the stigm a o f  a crim inal conviction can significantly affect a child's life  W h ile  ju v e n ile  records are not as 

readily accessible as adult crim inal records, they arc not com pletely sealed in all states n335 A s such, when a potcnti, I 

em ployer or educational institution becomes aware o f  an applicant's crim inal past, that fact m ight affect the child's 

chances at p i l in g  Ihc jo b  or getting into  the school to w hic h  Ihc ch ild  applies Opportunities for m ilitary  service m ay also 

be lim ited b y a ju v e n ile  crim inal record. A s avoid ing these consequences is in the child's best interests, c n m in a l courts 

should hold that Ihc doctrine o f  vicanous consent be made available to parents seeking to protect their children from  these 

stigmas

h Parents have a duty la protect both llieir children and the community at large from the negative effects that criminal 
activity has on society and the victims of crimes.

C rim in a l activity affects m ore than the child w ho chooses to com m it the crim e n336 C rim in a l activity also  affects 

society in a num ber o f  different w ays, and parents arguably have a duty to protect not o n ly  their child, but society as 

w ell from the negative effects o f  c n m in a l acts com m uted b y the ch ild  n337 Th e effects o f  cn m in a l activity on society 

include, am ong other things, increased insurance rates and prem ium s from  insurance payouts fo llo w in g  crim inal activity, 

an increased need for law  enforcem ent and other emergency serv ices, physical and em otional in ju ry lo  crim e victim s, 

costs associated w ith  various v ic tim  services agencies, and large increases in state and local s e n d in g  lo  prosecute and 

house crim inals n338 T h e  vican ou s consent d o cln n c w ill not solve all o f  society's ills, however, i f  it gives even a handful 

o f  parents the a b ility  lo  protect their children fro m  victim ization  and protect society fro m  crim inal acts com m itted by 

their children, it w ill have shown us worth as a legal principle O ne commentator, addressing the role that the vicarious 

consent doctrine can play in these situations, wrote the fo llo w ing :

M a n y  people blam ed the parents o f  Ihc students w ho com m itted the (C o lu m b in e  H ig h  Schno!| shootings, 

and were incredulous that the (*1 0 1 7 ) parents were unaware their children were planning such an elaborate 

scheme in their o w n  home. Parental wiretapping is a reasonable solution  in response to society’s grow ing 

concern for the increasing violence lhat seems to be prevalent am ong today's youth. The dramatic increase 

in schoolyard violence strongly indicates that parents need to  exercise authority and m onitor their children's 

activities w ithout fear o f lia b ility  Parental w iretapping provides the perfect tool to assist them, n330

A llo w in g  parents the opportunity to m onitor their children’s activities and telephone conversations w hen they believe 

n is necessary to prom ote the child's best interest w ill provide parents w ith  the a b ility  to curtail crim inal activity before it 

injures the ch ild  and society.

r. The possibility of parental liability for a child's criminal acts gives parents a right to closely monitor their children '.\
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In addition to Ihc parental duty to protect the child from  the dangers, penalties, and stigmas associated w ith  c n m in a l 

activity, that parents can he held responsible lo r  (heir children's c n m in a l acts gives parents a nght l< J o  some investigation 

into  their children's actions T h e  doctrine o f  vicanous consent allow s such an investigation w ithout sacnficing the child's 

right to pn vac y any more than is reasonably necessary to protect the child

W hen it comes lo  crim inal activity, parents arc often held at least partiah ’ responsible — either financia lly  or 

crim in a lly  — for acts com m itted by their children, ii. some steles, this assignment o f  financial responsibility is affixed 

by statute. For exam ple, C a lifo rn ia  law requires lhat upon conviction for certain g ra flili-rc ia ted  crim es, " i f  a m in o r is 

personally unable to pay any line levied for (the crim es] the parent or legal guardian o f  the m inor shall he liable for 

payment o f  the line “ n340 S im ila rly , Idaho law states that "unless the court determines that an order o f  restitution w ould 

he inappropriate or undesirable, it shall order the [of fending | ju ve n ile  o r his parents or both lo  pay restitution to or make 

w hole any v ic tim  w ho  suffers an econom ic loss as a result o f  the ju ven ile 's c o n d u c t" n 3 4 l Texas is another state has 

adojited a parental lia b ility  law Texas' law reads:

A  parent or other person w ho  has the d u ty o f  control and reasonable discip line o f  a ch ild  is liable for any 

property damage p ro xim atcly | * 10 18| caused by: ( I )  the negligent conduct o f the child  i f  the conduct is 

reasonably attnbutahle lo  the negligent failure o f  the parent or other person to exercise that duty; or (2 ) the 

w ilfu l and m alicious conduct o f  a ch ild  w ho  is - I  least 10 years o f  age but under 18 years o f  age n342

M a n y  other ju risd ictio ns have enacted sim ilar laws. n343

In addition to financial lia b ility, m any jurisd ictions im pose cn m in a l lia b ility  i f  a parent is found to have contributed 

to the delinquency o f  a ch ild  by means o f neglect or otherwise. Under Kentucky law. for exam ple, a "parent, guardian or 

other person leg ally charged w ith  the care or custody o f  a m in or is g u ilty  o f  endangering the welfare o f  a m in o r w hen he 

fa ils  or refuses lo  exercise reasonable diligence in  the control o f  such ch ild  to prevent h im  from  becom ing a . delinquent 

ch ild  " n344 M isso uri law provides another exam ple o f  parental lia b ility.

A  person com m its the crim e o f  endangering the w elfare o f  a child  in  the second degree i f . .  being a parent, 

guardian, or other person leg ally charged w ith  the care or custody o f  a ch ild  less than seventeen years o ld, he 

recklessly fa ils oi refuses to  exercise reasonable diligence in the care or control o f such child  to prevent hun 

fro m  coin ing w ith in  the provisions o f  the state's ju v e n ile  crim inal laws n345

O klahom a has a parental responsibility law, w hich legislates that any parent w ho  "kno w ing ly and w illfu lly  causes, 

aids, abets, or encourages any m in o r to be in  need o f  supervision (or | shall by any act or om ission to act have caused, 

encouraged, or contributed to the need o f  supervision o f  the m in or . shall be deemed g u ilty  o f  a m isdem eanor ” n346 

O klaho m a law  also provides lo r crim inal lia b ility  i f  a parent fails to co m ply w ith  a court's order for ju v e n ile  probation 

n347 These types | * 10 1‘71 o f  parental lia b ility  law s have been in  existence in the United Slates in various form s for more 

than one hundred years. n348

Because parents can he held financia lly  and otherw ise liable for cn m in a l acts com m itted by their children, parents 

should be perm itted lo  closely m o nito r their children's activities when they believe that doing so is in  the child 's best 

interest T h is  should include a right to record phone conversations between their child  and an outside party w hen the 

principles o f  the vicarious consent doctnnc are met B y a llow in g parents this type o f  opportunity, they w ill have a belter 

chance to slop their children fro m  engaging in crim inal behavior that m ight u ltim ate ly  affect the parent either finan cia lly  

o i crim inally, w h ile  still a llow in g  their children to have a reasonable degiec o f  privacy n34‘)

3 A p p ly in g  the doctnnc in the crim inal context helps protect society from  dangerous cnm m als.

O ne o f  the more significant benefits o f  ap plyin; the doctrine o f  vicarious consent in the crim inal context, and thereby 

a llow in g  for the use o f  intercepted telephone and o ’ ler com m unications during a crim inal trial, is that doing so can provide 

considerable protections to society Perm itting pr< sccutors to use recordings made m conform ance w ith  the principles 

o l the vicarious consent doctrine w ould  benefit society in  a number o f  ways D on.g so w ill assist in protecting society 

fro m  dangerous sexual predators or other c rim inals w ho  w ould seek lo  take advantage o f young children in o ne way or 

another. W hen, for whatever reason, victim s do not disclose sexual abuse, as was the case in ttarboza and Bishop, such 

abuse can be d iffic u lt to detect and properly investigate n350 R ecognizing the vicarious consent doctrine, and a llow in g 

parents lo  invoke it when the circumstances appropriately dictate, w ill assist parents in id e ntifyin g  those persons w ho are 

v ic tim iz in g  their children Furtherm ore, sexual abuse eases such as llarboza Jiid litsliop can be d iffic ult to prosecute, and

activities.
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allow in g prosecutors to use these leg ally cre?, " < recordings can o n ly  help in their efforts to lake dangerous crim inals o ff  

our streets — a benefit to everyone. In short, recognizing the doctrine o f  vicanous consent w ill "m ake it easier to 

ide ntify and locate the pcrson(s) responsible fo r attempting lo  involve a child in cn m in a l activity affecting the welfare 

or best intcrcs' o f  such child, as w ell as prosecute |* I 0 2 0 |  any pcrson(s) responsible for engaging in cn m in a l conduct 

in vo lving  suet: eh ild  as a v ictim ." n 3 5 l T h e  same is true when other types o f  crimes — such as drug-related crimes, 

property crime* and violent cn m cs — are involved as w ell. n352

Conversely, b y not recognizing the d oclnnc o f  vicarious consent, courts can potentially injure those they intend to 

protect. There is little  doubt that "the absence o f  a vicanous consent doctnnc could endanger children w hose needs for 

protection w ould go unmet w ithout it." n353 T h e  W illiam s  court, which rejected the doctnnc. said as m uch in its opin ion, 

staling that "we, too, can ad m ittedly perceive situations where depriving a parent o f  the a b ility  lo  vicariously consent for 

a chib? m ay deprive Ihc ch ild  o f  the parent's a b ility  to protect the child  " n354 A d d itio n ally , by not a llow in g  prosecutors 

to use recorded conversations as evidence, a court w ould actually provide an evidentiary benefit to the c n m in a l, whose 

rights were in no w ay violated by state or private action as the parents w ho made Ihc recording were acting on their own 

and the recordings were intercepted law fu lly . In short, there is a significant possibility lhat not recognizing the vicarious 

consent doclnnc w ill have negative effects on society in  general and children in particular in that it w ill provide cnm inals 

w ith  a better chance o f  escaping responsibility for their crimes.

A s stated above, the v icanous consent doclnnc is very much consistent w ith  the language and congressional intent 

o f  T itle  III ,  as w e ll as those lo ng -sta nd ing  pnnciplcs o f law that recognize the right and duty o f  parents to make certain 

decisions for and protect their children n355 A d d itio n ally , the doctnnc is consistent w ith  and helps further the goals o f  

protecting children and society fro m  crim inals, crim inal acts, and the devastating consequences that can result w hen a 

c h ild  is either the v ic tim  o r perpetrator o f  a crime. n356 W hen all these things are considered, it becomes clear that the 

vicarious consent doctrine and the c n nu na l law interm ingle and com plim ent each other lo  the degree that they can work 

together to benefit society w ithout unnecessarily violating a child's nght to privacy For these reasons, crim inal courts in 

both the state and federal systems should recognize the vicarious consent doctnnc and when the situation arises such lhat 

com m unications are intercepted in  conform ance |*  1021 ] w ith  the doctnnc. permit the use o f  intercepted com m unications 

as evidence dunng the course o f  a crim inal tnal

f  The Problems Associated with a C iv il Use of the Doctrine Are Not As S ign ifican t When the Doctrine Is A p p lie d  in 
Cron null Cases

A s referenced in Part II C o f  this article, a number o f  cntic ism s have been leveled against the doclnnc of vicarious 

consent, particularly as it has been used in  c iv il custody disputes W h ile  m any o f  those cnticism s have m erit w ith  respect 

to c iv il cases, they do not all carry over in to  the area o f  cnnunal prosecutions that arc based in  part upon telephone 

conversations surreptitiously recorded by a concerned parent T o  put it another way, at least some o f  the criticism s or 

problems associated w ith a custody dispute or other c iv il use o f  the doctrine are to t as significant when the d o cln nc is 

applied in a purely crim inal ease, and for that reason cn nu nal courts should be w illin g  to accept the vicarious consent 

doctrine

I The doctrine is subject to nusi.se by conniving parents

A s stated above, one o f  the m a jo r cn tic ism s leveled against the doctrine o f  vicanous consent, particularly in the c iv il 

context, is lhat it is subject to misuse by conniving or se lf-serv ing  parents. n357 In the case o f  a custody dispute fo llo w in g  

the dissolution o f  a m am agc or other c h ild -b c a n n g  relationship, it is easy to see how  parents lighting one another lor 

the custody or for the perceived love o f  a child  m ight have hard feelings toward the other parent — feelings lhat w ould 

interfere w ith  or at least play into  a parent's decision to intercept a child's phone conversations w ith the other parent The 

facts o f Thompson and Pollock  lend credence to this view  Both eases involved custody disputes, and there were strong 

feelings o f  contempt between the bickering parents, w hich resulted in accusations o f  wrongdoing and im pure m otives in 

regard to the recording o f the conversations at issue The Pollock  court noted this

According to Sam uel and I .aura, Sandra was not motivated by concern for Courtney w lien she recorded tiic 

phone conversations. Instead, they contended that Sandra was angry that Courtney had taped a conversation 

between herself and Sandra w ith  Sam uel and Laura's consent, and "wanted to return the favor by taping 

Courtney's conversations w ith  Sam  and |L a u r a |" Laura further contends t h a t . . "Sandra’s predom inant 

m otive in eavesdropping on the {* 1022] children's calls was lo  overhear Courtney's confidential, a tto m e y - 

clicnt conversations w ith her law y e r " n358
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W hen p ro of o f  such m otives exists, the doclnnc o f  vicanous consent w ould not apply to  protect the parent w ho is 

m aking tape recordings o f  a child 's phone conversations. A n d  in child  custody situations, determ ining the real m otivation 

behind a recording can be extrem ely d iffic u lt and alleging misuse o f  the doctrine can be extrem ely easy In short, the use 

o f the doclnnc in the c iv il context docs lend itse lf to the possib ility  o f  misuse by ill-m o tiv a te d  parents, or, at the very 

least, potentially harm ful allegations o f  misuse n359

The situation is different in  those circumstances in w hich a parent records conversations between a child  and a n o n - 

fa m ily  : *mbcr out o f  concern that the child  is being v ictim ized or is engaging or th ink in g  about engaging in c n m in al 

behavior In  Barboza, for exam ple, the m inor's parents were both involved in the recording o f  his conversations with 

liarhoza, and, as the court noted, "everything they did was . . .  to try to figure out what was g o in g on and what's nght for 

their son and fo r their fa m ily." n360 It is apparent from  the court's dcscnption o f  the facts and the m otivations underlying 

the m aking o f  the recordings that there was no misuse o f  the doctrine by co nn iving or bickering parents in the Barboza  
crim inal ease as was alleged in the Pollock  c iv il ease n361 There were no attempts hy the parents to underm ine one 

another or gather in fo rm atio n  to be used against the other spouse n362 There was sim p ly concern for the w e ll-b e in g  o f a 

child  w ho  was being abused by a sexual predator n363 T h e  same was true in the Bishop  ease, as that too was not a c iv il 

dispute between parents but a situation w here parents were w orking together to protect a child  n3()4 In shorl, i f  a parent 

w ho suspects that a child  is either a v ic tim  or an actor in the com m ission o f  a crim e surreptitiously |*  I0 2 3 | intercepts 

some o f  lhat child's telephone conversations in accordance w ith  the principles o f  the vicarious consent doctrine — meaning 

it is done in an attempt to further Ihc child's best interest and protect the child  from  either victim iza tio n  or the negative 

effects that crim inal activity can have on the crim inal actor — it is m ore lik e ly  than not that the parent w ill be doing so not 

in an attempt to misuse o r abuse the doctrine and get hack at the other parent, hut m  an attempt to lind out w hat is going 

on w ith  a ch ild  so that the child  can u ltim ate ly  be protected from  further victim ization

Furthermore, one o f the issues brought up by critics o f  the doctnnc in regard to misuse is the d iffic u lty  o f  proving 

whether or not a parent has good or pure motives. n365 In a Barboza -ty p e  situation, it should be m uch easier for a parent 

to make a show ing o f good faith because there is no custody dispute between parents to cloud the issue. Conversely, it 

should also be m uch m ore d iffic u lt lor an abuser to show bad faith by the parent In the B arboza  case, for exam ple, it is 

m uch easier lo  define parental m otivations than it is in the Pollock  case A n d  in those eases where the child  is believed to 

be or is found lo  he the crim inal actor, it w ould also be u n like ly  that there existed any had faith on the part o f  the parent. 

A t the very least, when there is concern that a child is engaging in crim inal behavior, a parent w h o  seeks to learn o f  the 

behavior w ill rarely be doing so in  an attempt to get back at the m in or child's other parent, at the child, or at the person 

w ith  w ho m  Ihc ch ild  is conversing For this reason, an appropriate application o f  the doctrine in the crim inal context is fai 

less problematic w ith respect to the possibility o f  parental misuse than it might be in a c iv il context

2 The doctrine fails lo  recognize a child's right and a b ility  to make Ins or her ow n choices

Some critics have argued that the doctnnc o f  vicanous consent fa ils to recognize a child's right and a b ility  to  make Ins 

or her ow n decisions or choices n366 T h is  can be true in  the c iv il context when the ch ild  is in the m iddle o f a custody 

battle and clvnccs loom  regarding w hich parent the child should live w ith  — a potentially life -c h a n g in g  decision for the 

ch ild  — or over w hic h  parent is m ore fit to  care for children T h is  argument is not as strong in the context o f crim inal 

ac tivity as it is in other contexts, however, as children, like adults, do not have an inherent right |*  1024] to choose to 

engage in crim inal activity. n3<>7 For exam ple, in situations such as those at issue m the Bishop  or Barboza  cases. n368 

a child cannot leg ally choose or consent lo  have sexual intercourse w ith  an adult, as Ihc law  generally recognizes lhat it 

is illegal for adults to have sexual contact w ith  m inors n369 S im ila rly, the law’ w ill not recognize a m inor child's right 

lo  choose lo  distribute illegal drugs, steal or destroy property belonging to som eone else, or physically  in jure another 

person n370 W h ile  people can la w fu lly  go into  a court o f  law and address custody issues and the child's view s and 

choices w ith  respect to that issue, they cannot do so w ith  respect to a choice lo  com m it crim inal acts In short, a llo w in g  a 

use of the vicarious consent doctrm e in the crim inal context — in  cases in w hich a parent is seeking to protect a child  from  

victim iza tio n  or from  the results o f his or her own cn m in a l activity — the m inor child docs not have any law fu l choices 

taken away. In other words, the use o f  the doctnnc in lhat context does not take aw ay any choices that the law  recognizes 

that the child has a nght to make.

3 The doctnnc m ay result in  in tc rfa m ily  discord or resentment

One legitim ate c n tic ism  o f  the vicanous consent doclnnc, addressed above, is that its application m ay result in 

in tc rfa m ily  discord n 3 7 l I f  a ch ild  wishes to engage in crim inal behavior or is consenting lo  v ic tim iza tio n  at the hands 

of a third party, it is possible lhat in tc rfa m ily  discord or resentment could be an im m ediate result o f  a parent recording a
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child's telephone conversations T h is , adm ittedly, is as true in  the crim inal context as the c iv il context I (owes er, when the 

ch ild  is sufficiently removed fro m  the dangerous « tuation, o r as the ch ild  matures later in  life  and realizes the danger (lie 

he or she was in, those feelings w ill h o p e fu llv  , * I0 2 5 |  change. Th e Bishop  ease provides an exam ple o f  the change o f  

heart lhat can potentia lly lake place in the' types o f  situations In Bishop. Ihc thirteen ye ar-o ld  v ictim  in itia lly  refused 

to cooperate w ith  law enforcem ent and ' denied that she and Bishop had engaged in any illic it  b e h a v io r" n372 I j t e r  on. 

however, after she had been rem oved from  the situation and Bishop wa-. no longer able to exert any influence over her, 

"the vic tim  specifically testified that . .  she was glad her parents made the ta p e s" n373 Because recordings made in the 

cn m in al context, unlike c iv il contexts, generally w ill not involve a parent sneaking :.round and trying lo  find inform ation 

about ihc child  s view s on custody or attempting to gather evidence o f  ahusc by Ihc other parent, it is at least possible that 

a child w ill one day have an easier tim e seeing that the parent vc pure m otives aad thereby accepting their decision as 

a correct one A t the very least, that is the ease when com paring the situations found in Bishop  and Pollock

IV  P R O C E D U R A L  IS S U E S  A N D  T H E  U S E  O F  T H E  V IC A R IO U S  C O N S E N T  D O C T R IN E  IN  A  < R t M IN A L  

P R O S E C U T IO N

Because the taping o f  conversations that lit w ithin  the parameters o f  the doctrine o f  vicanous consent is legal in those 

jurisdictions that recognize Ihc doctrine, prosecutors should be permitted to use those recordings in crim inal proceedings, 

including proceedings against the child  for w hom  Ihc parents consented T h is  is because those recordings are deemed 

la w fu lly  made and arc not Ihc result o f  inappropriate government action. n374 However, because such a recording w ould 

be presum ptively illegal save fo r Ihc fact that the circumstances arc such that the doctrine o f  vicarious consent applies, 

n375 prosecutors should bear the burden o f  proving (hat the core elements o f  the doctrine arc met before a recording can 

be deemed admissible m  a tnal or other hearing Specifically, when the adm issib ility  o f  the recordings is challenged, 

prosecutors should be required to provide the court w ith  p ro o f lhat the recordings were made by a parent because o f 

concern fo r a m in or child's w elfare and a b e lie f thn' doing so w ould promote the child's best interests, and not foi some 

other inappropnatc reason n376 W hen prosecutors arc unable to do so, courts | * 1026] should appropnatcly refuse to 

a llow  the adm ission o f  those recordings at a crim inal trial W hen the prosecutor is able to do so. however, courts should 

recognize the fact that the recordings were not ille g a lly  made and therefore should be deemed adm issible at a crim inal 

trial

V. C O N C L U S IO N

In 1993, m  the case o f  Thompson  v. Dulaney, the U nited States District Court for the District o f  Utah held for the 

first tim e lhat a preent o r guardian can surreptitiously record a m in or c h ilu  .s telephone conversations w ithout violating 

T it le  III  w hen the parent has a good faith and objectively reasonable b e lie f lhat doing so is in Ihc best interest o f  the 

ch ild  n377 Since that tim e a sm all handful o f  courts and one progressive state legislature have adopted tins holding, 

w hic h  has become know n as the doctnnc o f  vicarious consent n378 W h ile  the doctnnc has its critics, it is a legally 

viable and so cia lly  beneficial doctrine that should be more w id e ly  utilized throughout the U nited States in both the federal 

and state legal systems n379 In particular, until more slates fo llo w  the lead o f  the Georgia Legislature and codify the 

doctrine o f  vicarious consent, n380 it should be more w id e ly  accepted by the crim inal courts such that proscculois 

should be permitted to use surreptitiously intercepted com m unications in crim inal trials when the recording is obtained in 

accordance w ith  the doctnnc.

C rim in a l courts should recognize the doctnnc and allow  use o f surreptitiously recorded conversations lor a handful 

o f  reasons First, as slated above, the doctrine is both leg ally viable and socially beneficial n 3 8 l The doctnnc is legally 

v iab le  in the sense 'hat its acceptance is consistent [* 1027) w ith  the legislative history to T itle  I II  and the view  that 

the o ne-party consent exception contained in T itle  I II  should be interpreted broadly n382 A d d itio n ally , the doctrine 

recognizes and is consistent w ith  the long-standing principle that parents have a righ' lo  decide what is best for their 

children, even it it causes the children to suffer some invasion o f privacy n383 T h e  doctnnc is socially beneficial in 

that it provides some degree o f  protection lo  both children and parents w ho w ish lo  look out for their children's best 

interests. n384 Second, crim inal .m irts should recognize Ihc doctnne o f  vicanous consent because it helps to further 

the goals o f  crim inal law  w ithout causing an excessive vio la tion  o f  a child's or a defendant's privacy. ti3K5 Specifically, 

the doclnnc assists law  enforcem ent and prosecutors in prosecuting dangerous cnm tnals and, at the same tim e, works to 

protect children and society from  the dangers, penalties, and other negative effects o f  cnnunal activity. n386 A n d  because 

recordings that meet the standards o f  the doctrine are deemed la w fu lly  obtained, (lie crim inal's right to privacy in the 

orig inal com m unication is in no w ay violated Finally, w h ile  critics argue that the doctrine is flawed, its problem s are not 

nearly as significant v h e n  the doctrine is applied in the crim inal eases as they are in  those c iv il cases in w hich the doctnnc
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is applicable n387

For these reasons, until m ore legislatures co d ify the doctnnc. c n m in a l courts faced w ith  the issue o f  dealing w ith  a 

surreptitiously recorded telephone conversation between a m in or child  and another person should choose to accept the 

vicarious consent doctrine in such a w ay that parents and prosecutors can use the telephone conversations to protect both 

the m in or c h ild  and society as a whole.

F O O T N O T E S :

n I B ishop v. Slate. 526 S.E.2 d  V I7, 918  (d a  C l App 1999)

n2 Id

n3 Id

n4 Id

n5 Id

116 Id

n7 Id  a t 919  

n8 Id  

n9 Id  

I I 10 Id  

n 11 Id

ii 12 /iZ  a t 920  

n 13 Id  a t 919  

ii 14 See in fra  I ’ar' II U 2

ii 15 Bishop, 520 S. E. 2d  a t 92(1 

n l 6  See in fra  Part II H
©

n ! 7 See in fra  Part II H 2

n l8  O m n ib u s C rim e C ontrol and Safe Streets Act o f  1968, Pub. L. ..o , 9 0 -3 5 1 , 82 Slut 197 (codified as 

amended at IS  C S <  §§ 2 5 1 0 -2522 (2000)

n 19 U n ited  s ales v G iordano. 4l(> U.S. 505, 515 (1974)  The stated purpose o f  T it le  III,  as found in its 

legislative history, is to "prohibitf | a ll w iretapping and electronic surveillance b y persons other than duly authorized 

law enforcem ent offic ia ls engaged in the investigation o f  specified types o f  m ajor crim es after obtaining a court 

order, w ith  exceptions provided for" in the code S REP. N o  1097 (1 9 6 8 ), rep rin ted  in  1968 U S  C C A  N  2112, 

2113.

n 20 T it le  I I I  was enacted, in part, because o f  concerns lhat the Federal C o m m un ica tion s Act d id  not adequately 

protect the privacy rights o f  the A m erican people. See S RHP. N o  1097 (19 68). rep rin ted  in  1968 U S C C A  N



28 Seattle Univ. I. R. 955, *1027
Page 28

n 2 l The am endm ent was part o f  (he Electronic C om m unications Pnvacy Act o f  1986. Sec Sliana K  Rahavy, 

Note, The Federa l W iretap A c t: The Perm issible Scope o f  Eavesdropping; in  the Fam ily  Home. 2 J. H IG H  T E C H  

L A W  87. 87 (2003).

n22 See G e lbard  v. U nited  States, 408 U S  41, 48 (1972)  (h o ld in g  lhat the overriding concern o f the drafters o f  

T itle  HI was the protection o f  privacy) See a lso  Rahavy, supra  note 21, at 87 (w ritin g  that T itle  I II  was enacted to 

"better articulate a balance between the pnvacy n g h ls  o f  in div idu als and the legitim ate needs o f  law enforcem ent” ).

T it le  I ll 's  legislative history also addresses this issue, slating that the "dual purpose" o f the legislation is to 

"protcct|| the pnvacy o f  w ire and oral com m unications" and to "delineate on a u niform  basis the circumstances and 

conditions under w hich the interception o f  w ire and oral com m unications m ay be authorized ” .S. REP. N O  1097 

(19 68), rep rin ted  in  1968 U .S .C .C  A N. 2112, 2153. In this regard, one m ajor impetus for the passage o f  T itle  III  

was the concern that advances in  technology had led lo  m ore widespread invasions o f  personal privacy. Congress 

addressed this concern in the legislative history:

The tremendous scientific and technological developments that have taken place in the last century have made 

possible today the widespread use and abuse o f  electronic surveillance techniques. As a result o f  these developm ents, 

privacy o f  co m m un ication  is seriously jeopardized b y these techniques o f  surveillance. C om m ercial and e m p lo y e r- 

labor espionage is becom ing w idespread. It is becom ing increasingly difficult to conduct business m eetings in 

private Trade secrets arc betrayed Labor and management plans arc revealed. N o  longer is it possible, m  short, fo r 

each man to retreat into his hom e and be left alone Every spoken word relating to each man's personal, marital, 

religious, political, or com m ercial concerns can be intercepted by an unseen auditor and turned against the speaker 

to the auditor's advantage.

h i  at 2154 U n lik e  the Fourth A m endm ent, w hich prohibits unreasonable searches and seizures by government 

actors, the restrictions found in T itle  III  apply to government and private persons alike

n23 388 U.S. 4 1 (1 9 0 7 )

n24 Id  a t 6.1.

n25 S R E P  NO . 1097 (1968), rep rin ted  in  1968 U S C  C .A  N. 2112. 2183. The Supreme Court fo un d New 

York's eavesdropping statute to be unconstitutional as it was "too broad in us sweep (and) rcsult|cd| in a trcspassory 

intrusion into a constitutionally protected area." Berger, 888 U  S a t 44

n 26 889 U  S 847(1967)

n27 Id  a t 858

n28 O n this issue, the legislative history specifically states that "this proposed legislation conform s to the 

constitutional standards set out in Berger v. New York and Katz  v. U n ited  Stales ' S REP. N O  1097 (1968), reprin ted  
in  1968 U S C C  A  N. 2112, 2113 (citations om itted).

n29 U nited  States u G iordano, 416 U.S. 505. 507  (1974)

ii30 Rahavy, supra  note 21, at 88 (citing G elbard  v. U nited  Slates. 408 U  S 41, 48 ( p t7 2 l)

2112.2154

n.3l G iordano , 416 U .S . a t 5 14 -1 5 .



28 Seattle Univ. L R 955. *1027
Page 29

n35 See id  a t 527  ("W e  th ink  Congress intended to require suppression where there is failure to satisfy any o f  

those statutory requirements that directly a ru  substantially im plem ent the congressional intention to lim n  the use 

o f  the intercept procedures to those situatic d e a r ly  calling for the em p loym ent o f  this extraordinary investigative 

d e v ic e ").

n 36 S REP. N O  1097 (1968). rep rin ted  in  1968 U .S .C .C  A  N 2112. 2156 

n37 Id  

n38 Id

n 39 IS  V.S.C. § 251H 4)(a ) (20 00) 

n40 Id  § 2520(a).

n 4 1 Id § 2520(h). T h e  law provides that the co m p la in ing  party can collect statutory or actual damages hut not 

both.

In (an) action under this section [that docs not in vo lve  the private v ie w in g  o f  an unscrambled private satellite video 

com m unication  or an unscrambled radio com m unication] the court m ay assess damages whichever is the greater 

o f  — ( A )  the sum  o f the actual damages suffered by the p la in tiff and any profits made by the violator as a result 

o f  the vio la tio n ; or < B) statuto.y damages o f  w hichever is the greater o f  S I0 0  a day for each day o f  v io la tio n  or 

$10,000

Id § 25 20(c)(2 ). 

n42 Id § 2515

ri43 S REP. N O . 1097 (1968). reprinted in 1968 U .S .C .C  A  N. 2112, 2185 

n44 Id 

n45 Id

ti46 United States »>. iJiordano. 410 U.S. 505, 515 ( I (/74i

n47 IS USC. § 2 5 / / ( 2 ) ( d )  (2 0 0 0 )

n48 Id

n49 See id

n50 See id

n51 See id

n52 See infra Part II U. I .

n53 Dcana A  Lahrio la, C o m m en t. Parent-Child Wiretapping: Is Title III Enough'’, 50 CATII U.L. REV. 
421,450 <2001)

n54 O ne author sum m arized the positions o f  both sides as fo llow s;

n34 Id  at 515 -1 6 .



28 Seattle Umv L R 955.‘ 1027
Pape 50
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(L aw  C o -o p  2 0 05)), South D akota (S I). C O D IE IE I)  LAWS § 2 3 A -3 5 A -2 0  (M ic h ie  2 0 05)), Tennessee ( TENN  
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held lhat the surreptitious electronic m onitoring of com m unications w ith in  a person’s hom e is an u n la w fu l invasion 

o f privacy. See genera lly  Vermont v Ge raw. 795 A .2d  1219 (V i. 2002); Vermont v. Illow , 602 A 2d  552 (V i 1991)

For more inform ation on the various state w iretapping statutes, see genera lly  Stacy L  M ills ,  N ote. //»• W ouldn't 
Listen To M e lle fo re , Rut N ow  .: In tcrspousa l W iretapping and an Analysis o f  State W iretapping Statutes, 37  
13R A N I)E IS  I. .1 4 1 5 (1 9 9 8 )

n59 S pecifically, those states (hat have adopted a o ne-party consent exception sim ilar to that contained in  T itle  

III  are A labam a, Alaska, A rizo na , Arkansas. Colorado. Delaware, D istrict o f  C o lu m b ia , G eorgia. H aw aii. Idaho, 

Indiana. Iowa. Kansas. Kentucky. Louisiana, M a ine , M innesota, M ississippi, M isso u ri, Nebraska. N ew  Jersey, New 

M e xic o , New York. N orih  C arolina, North Dakota, O h io , O klahom a. Oregon, Rhode Island, South C aro lin a, South 

Dakota. Tennessee, Texas, Utah, V irg in ia, West V irgin ia. W isconsin, and W yo m in g . G a ry L  B ostw ick &  Jcan- 

Paul Jassy, F lanagan's Wake Newsgallierers Navigate U ncerta in  Waters F o llow ing  Flanagan v. Flanagan, 23 L O Y  

I. A  E N T  I. R E V  I. 10 n 51 (2002)

n60 O H IO  REV. C O D E A N N  § 2933 2(A )(1)  (2005)

n()I § 29 3 3 .5 2 (B )(4 )

n(>2 W itii respect lo  c iv il damages, O h io  law’ provides that "(u| person tvhosc w ire, oral, or electronic 

com m unications are intercepted, disclosed, or intentionally used in vio la tion  |o f  O h io  law ) may bring a c iv il action 

lo  recover from  the person or entity that engaged in the vio la tion  any re lie f that m ay be appropriate " § 2933 (>5(A)

n63 TEX PE N A L C O D E  A N N  §§ 16.02(b), (c )(3 )(a ) (2005).

n(>4 See t) 1602(h)

ii65 < om m onweahlt v. Vttello, 3 2 7  N  E .2d  819. 834 (Mass 1975); see also People  v ( 'onkhn. 522 P. 2d  1049, 
1057 (Cat. 1974) ("T he legislative h istory o f  T it le  III  reveals that Congress intended that the states be allow ed lo 

enact m ore restrictive laws designed lo  protect the right o f pnvacy . T h e  State statute must meet the M in im u m  
standards  reflected as a w hole in (T itle  III  I f  it does so, then (he State] w ould be free to adopt M ore  res tric tive  
legislation, or no legislation at all, but not less restrictive legislation In other words. Congress left room  for the states 

to supplement the law  in certain areas, provided the regulations are not more perm issive.") (ita lics added). U nited  
States v. M ora . 821 F 2d 860. 863 n 3 (1st ( ’t r  1987) ("G e nerally  speaking states are free lo  superim pose more



rigorous requirements upon those mandated by the Congress, but not to water dow n federally-devised safeguards ") 

(citations om itted ) Under this standard, it is possible that evidence adm issible in federal court could be excluded in 

state court under a more restrictive w iretap law. For a discussion o f  the differences am ong the various state wiretap 

statutes, see M ills ,  supra  note 58. at 4129

n 66 States adopting a m ore stringent law  include C alifo rnia , Connecticut, F lorida, Illin o is , M aryland, 

Massachusetts. M ich ig an , M o nta na, New Ham pshire, Pennsylvania, and W ashington. See James A  Pautlcr. You 
Know M ore  Than You Think, State v Townsend. Im puted Knowledge and  Im p lied  Consent U nder the Washington 
P riva cy  A ct, 28 S E A  U. L  R EV . 209. 211 n 18 (20 04) A d d itio n ally , w hile Nevada's stall, statute does not require 

the consent o f  a ll parties to a conversation, the Nevada Supreme Court has held that such consent is necessary See 
genera lly  L in e  v A lls ta te  Ins Co., 9 6 9 P .2 d 9 3 8 (Nev. 1998).

n67 C A I. PF.NAl. C O D E  § 632(a )  (2 0 0 5 ) (emphasis added)

n68 See u l

n 69 § 637.2 (" A n y  person w ho has been injured by a v io la tion  o f  this chapter may bring an action against the 

person w h o  com m itted the v io la tio n  for the greater o f  the fo llo w in g  amounts ( I ) Five thousand dollars (S 5.000) 

(2 ) Three times the amount o f  actual damages, i f  any, sustained by the p la in t if f")

n70 See in fra  Part II (3 2 a

n 7 l See supra  Part II A .

n72 See in fra  Part II i i  2 a

n73 See id.

n 74 See id

n75 See id

n76 See id

n77 See in fra  Part II H 2 b 

n?8 See id  

n 79 See n l

n80 8 3 8  F. Supp. 1535 (T ) U tah 1993) 

n 8 l Id  a t 1537. 

n82 Id  a t 1537-38

n83 Id  (" |T h o m p s o n | sough' several m illio n  dollars in compensatory and punitive damages" fro m  a handful ol 

in div idu als, including his e x -w ife ,  her parents, and her attorneys for the alleged wiretap.)

n84 Id  a t 1544

ii8.5 Id  a t 1542

n8fi T h e  o p in ion  in  w h ic h  the district court developed the concept o f  vicarious consent was actu J l y  its second



ruling on the m o tion  See T hom p son v Dulaney, N o  2 9 0 C V 0 0 6 7 6  (D o cket) ( D  Utah A u g  15. 1990), a j f d  in 
p a ri, rev 'd  in  p a ri, and remanded, 970  F.2d 744 (lO ih  C ir  1992) In  1991, upon remand, the district court ruled Out 

the ease was outside the purview  o f  T itle  I II  because it was purely a domestic conflict. See Thompson. 970 F 2 d  at 
746 That h old ing was later reversed m part and Denise D ulaney was given another chance to go forward w ith  her 

m otion. Id. a t 750.

n87 Thompson, 838 F. Supp a i 1544  In addressing ihc narrowness o f  its h old ing , the court em phasized more 

than once that its hold ing was vc*y fact-specific:

It is by no means intended to establish a sweeping precedent regarding vicarious consent under any and all 

circumstances T h e  hold ing o f  this case is clearly driven by the fact that this case in vo lve s two m in or children 

whose relationship w ith their mother/guardian was allegedly being underm ined b y their father Under these lim ited 

circumstances, the Court concludes that vicarious consent is permissible.

Id  a i 1544 n 8  O ne important fact that the court alludes to above in reaching its hold ing is ihc age o f  the children 

whose conversations were being recorded It wrote:

T h e  children in this case were ages three and five. T h e y  d e a rly  lacked legal capacity to consent, and they could 

not. in any m eaningful sense, have given actual consent, cither express or im plied, since they were incapable o l 

understanding the nature o f  consent and o f m aking a tru ly voluntary decision to consent

Id  a i 1541  Based on these and other statements contained in the o pin ion , it is arguable that the Thompson  court 

w ould not be as liberal in the application o f the vicarious consent doctrine to oilier fact scenarios

1188 Id  a i 1544.

n89 Id  a i 154.1.

n90 Id

n 9 l Id  a t 1544 

n92 Id

n93 Thompson, 838  F  Supp a l 1544 

n94 Id  a i 1545.

ti95 Id  O n  tins point the court further stated that any determ ination o f  w licth r or not a parent or guardian " has 

a good faith basis for b e liev ing  that it is necessary to consent on b e half o f  (a] m in o r (child)" is a question o f  fact 

that can o n ly  be decided after the piesentalion o f  evidence on the issue. Id.

ii9(> Id  a i 1545, 1548.

n97 08 0  So.2d 308 (A la  C iv  App I9 9 fi)

n98 Id  a i 369

i i99 Id  a t 370-71

n I ()<)/,/ a t 371 72.

n 101 / , /  a t 371

n 102 See Thompson  v. Dulaney. 838  F  Supp 1535, 1544(1) U tah  1993)



PagC
28 Scaltlc Umv L R 955. * 1027

n l0 3  I 5 4 F M 6 0 I  (6th  C ir  1998) 

n 104  /J  al 60 3

n l0 5  Id

n ! 0 6  I d  ai 60 4

n 107  U

n 108 /</ al 605

n !0 9  IJ

n l  10 Politick, I  <4 F J d  a t 605

n i l  I h i

n 112 I J  a t (i 10

n l 13 I J  (c ila lio n s o m itte d ), 

n l  14 Id

n l 15 I J

n l 16 Id  a lW S

1 1117 I J  at 604

n l IK I J  al 608 (quoting Thompson  it Dulaney, .SIS F  Supp 15.15, 154.1(1) (h a h  1993)) (alteration in o rig in al) 

n l 19 I J  (citing Pollock  *• Pollock. 175 F  S upp  174. 17Sn2(W.l) A Y H 17)). 

n 120 /</ at 610

n l 2 l  See u l

n 122 IJ

n 123 I J  In addition to Thompson. Silas, and Pollock, a handful o f  other courts have accepted the doctnnc o f 

vicarious consent O ther c iv il eases include C am pbe ll v Price, 2  F. Supp 2 J I IS 6 ,  I  H I  ( F D  A rk I  U S )  ("T o  he 

entitled to sum m ary ju dgm ent. M r  Price's intercepting the telephone conversations must have been founded upon a 

good faith b e lie f that, to advance the child's best interests, it was necessary lo  consent on b ehalf o f  Ins m in o r c h ild  ') 

and Kroh  v Kroh, 5f>7 S F. 2 J  760, 7fi4 (N  C  C t App 2002) (" W h ile  our courts have not addressed this issue, 

federal courts construing the O m nibus A ct have considered and adopted the vicarious consent doctnnc.' A s we 

lind the reasoning o f  these eases persuasive, w e adopt the vicarious consent doctrine w ith respect to our Electronic 

Surveillance A ct as long as the parent has a good faith, objectively reasonable belief lhat the interception o f  

|thc| conversations is necessary for the best interests o f  the c h ild |.|" )  (citations om itted). See a lso  Stinson v h irs o n , 
S1.1 So 2 J  402 (A la  C iv  App 2004) (h old ing  a mother's recording o f a m in o r child's telephone conversations w ith  

father as proper under the Electronic C om m unications Privacy A ct)

n 124 See, e g . Com m onw ealth  v. Barl>o:a, 76.1 N  F. 2 J  547 (M ass App Ct 2002) and cases cited in fra  note 

155.
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n 125 See. e g . Ila rb o ta . 763 N  E  2d  a t 347. Slate v M orrison . 56 I ' 3 d  63. 65  (A m . C t \ nf> 2002) 

n I2 6  763 N  F. 2 d  a t 547  

n l2 7  Id  a t 550  

n 128 Id  

n 129  Id.

It 130 Id  

n 131 Id  

n 132 Id  

n 133 Id

n 134 lla rb o ra . 763 N. E  2d  a t 550  

n 135 Id  

n 136  Id  

n 137 Id  

n 138 Id  

n 139 Id.

n 140 Id  a t 550-51

n 141 Id. a t 5 4 9 -5 0  In addition  to the taped evidence, To m . the v ictim , also testified and told the ju r y  about 

"numerous acts o f  indecent touching, and oral and anal sex com m itted by (B arbozaj." Id

n l4 2  Id  a t 551

n 143 l ia rb o ia .  763 N. E  2d a t 551

ll 144 Id

n l 4 5 /</ a t 550.

n 146 Id  a t 551-53.

n l4 7  Id  a t 55 3 -5 5

n l 4 8 / . /  a t 551.

n 14 9  See id.

i i l 5 0 / . /  a t 5 52 -53

n 15 1 Id  a t 552  (qu oting  Com m onwealth  v. Santoro. 548  N .E 2 d  862, 864 (Mass 1990))



28 Seattle Univ. L R 955. *1027
Page 36

n 153 Harhoza, 763 N  E  2d  a t 5 5 3 -5 4  Prior to analyzing the issue, the court briefly m entioned the interplay 

between the federal and stale wiretap laws

"A lth ou gh  a State |w irctap] statute m ay adopt standards more stringent than the requirements o f  Federal law, thus 

excluding fro m  State courts evidence that w ould be adm issible in  Federal courts, a Slate m ay not adopt standaids 

that arc less restrictive" and w ould thereby a llow  evidence in State court that w ould be inadm issible in Federal 

court.

Id  a t 553  (quoting C om m onwealth  v. Vnello, 32 7  N  E .2 d  819. 833  <Mass 1975)). 

n l5 4  Id  at 554

n 155 Id  at 5 5 3 -5 4  T h e  court also relied, in  part, on another line o f  eases that approves o f this type o f  

eavesdropping under the extension telephone exem ption found in 18 D S  C. § 2 5 K K 5 )(a )(i). Id  A s noted above. § 

251 l ( l ) ( b )  provides that "any person w ho . .  . in tentionally uses, endeavors lo  use, or procures any other person 

lo  use . any electronic, m echanical, o r other device to intercept any oral com m unication shall be punished 

or shall be subject to suit as provided in [the A ct| ” W ith  respect to this prohibition, § 2 5 10(5)(a)( I ) defines 

"electronic, m echanical, or other device" as the fo llo w ing:

any device or apparatus w hich can be used lo  intercept a wire. oral, or electronic com m unication o the r than  any 

telephone o r telegraph instrument, equipm ent or facility, or any component thereof, furnished to the subscriber 

or user by a provider o f  wire or electronic com m unication service in the ordinary course o f  us business . for 

connection to the facilities o f  such service and used in the ordinary course o f  its business

§ 2 5 10(5)(a)(i) (20 00) (em phasis added) In short, then, the prohibition against wiretapping is not violated when 

one records a conversation using an instrument that is connected lo  the phone and used "in Ihc ordinary course o f  

business” — hence the extension telephone exem ption In addressing and expla ining this exem ption to the A ct, the 

/)a rh o ra  court wrote the fo llo w in g

O ther courts, focusing on their sense o f  "Congress's intention to abjure from  deciding a very intim ate question o f 

fa m ilia l relations, that o f  the extent o f  pnvacy fa m ily  members m ay expect w ithin  the home v is -a -v is  each other" 

have relied on the extension telephone exception to uphold the introduction o f evidence obtained through taping 

or cavcs-dropping w ith in  the fa m ily  hom e The extension telephone exception exempts from the statute cquipnv ' 

e g , a second residential telephone, used by a telephone service subscriber in  the ordinary course o f  business This 

exception has been read to p e nn it members w ith in  their ow n homes lo  eavesdrop on, and even record, each other

Harhoza, 763 N .E  2d  a t 5 5 3 -5 4  (citations om itted) The court then references a series o f  federal court decisions that 

have adapted this extension telephone exem ption. Id  See Janeeka v Franklin , 843 F 2 d  H O  (2 n d  C ir  1088), Scheib  
v G rant, 22 F .3d 140 (7 tli C ir  1004), Newcomb  i- Ingle, 044 F 2 d  I5 3 4 ( l0 th  C ir  1001)

N ot everyone w ho has encountered the extension telephone exem ption and the w ay the courts have interpreted 

it agrees that it is a v iable  exception to the prohibitions contained in  T itle  III  One author wrote the fo llo w in g

W h ile  [the extension phone exception) is arguably consistent w ith T itle  111 to permit listening in on an extension 

phone in the fa m ily  hom e, m ost courts considered eases in vo lving  conduct that exceeds the mere use o f  an extension 

phone or other standard equipm ent Courts have tried to avoid the plain language o f  the telephone extension 

exem ption by asserting that listening in on a telephone extension, recording a call, or installing a w iretapping device 

is a "d istinction w ithout a difference " Yet, courts have recognized precisely such differences in other contexts 

Listening in on  a telephone extension requires a party's physical presence in the house and is lim ited to the length 

o f  the conversation In contrast, (in sta llin g  a| recording or tapping devices is v irtually  unlim ited and considerably 

more intrusive.

T h us, w h ile  the extension phone exem ption theoretically exempts a parent from  T it le  III liability, the exception, 

as expressly provided fo r in the statute, has not proven h ig h ly  relevant or lo g ic a lly  sound in this context

Rahavy, supra  note 21, al 91 (citations om itted) A nother com m entator wrote the fo llow ing:

n 152 Id at 552-53.
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A lth o u g h  ihcrc m ay be areas where ihc Pollock  decision could be im proved, in adopting Ihc vicanous consent 

doclnnc rather than the extension phone exem ption, the S ix th  C irc uit e ffectively rejected a clearly llawed doctnnc 

The first problem  is that Ihc extension phone exem ption rejects Congress's intent lo  include domestic situations 

w ith in  the purview  o f the Federal W iretapping Statute, and fails lo  tru th fu lly  acknowledge the meaning o f the 

language in the statute. A n  additional problem  w ith  the extension phone exem ption is the level o f  intrusion into  

pnvacy that it creates w ith in  the home

Karkosak, supra  note 54, at 1012. See a lso  U n ite d  Slates v M urdock, 6.1 F .3d 1391. 1396-1400 (6th  C ir  1995) 
("W e conclude that the recording .h a m sm  (a tape recorder connected to extension phones in  M rs M urdock s 

h om e) docs not q u a lify  for the telephone extension (or business extension) exem ption . . .  S p ying  on one s spouse 

does not constitute use o f  an extension phone in  the ordinary course o f  business "). Fur a more in-depth  discussion 

o f  the extension telephone exem ption, see generally Karkosak, supra  note 54

O n e  issue lhat the court did not address is the m ajor difference between the extension telephone exem ption and 

the vicanous consent doctnnc. Specifically, under the vicanous consent di.ctnne. a parent must have a reasonable 

and objective b e lie f that recording the child's telephone conversation is in the child's best interest. See eases cited 

supra  Part II  B  2.a There is no such requirement under Ihc extension telephone exem ption, w hich s im p ly  requires 

that the interception be made fro m  an extension telephone. See Rahavy, supra  note 21, at 97

n l5 6  O ther crim inal courts have recognized the doctrine as w ell Sec, e g.. State v M orrison , 56 P.3 d  63, 65  
(A m  C t App 2002)  ( " I f  the parent has a good faith, o bjectively reasonable basis for believing that the recording 

o f  a child's telephone conversations is necessary and in the best interest o f the minor, Ihc guardian may vicariously 

consent on b e h a lf o f  the ch ild  to the recording w itho u t v io la ting  T it le  I I I " ) ,  State v. D iaz. 70ft A .2d 264 (N  J  Super. 
Ct App. D iv  1998) In D iaz ,  the court wrote:

In this ease, parents o f  a n in e -m o n th  old daughter hired defendant to  work in  their hom e as a daytim e nanny. . 

The parents became concerned about how  defendant was treating their daughter and physical evidence o f  bnnses 

supported their concern W e hold that [N.J. S T A T  A N N  §) 2A I5 6 A -4 J  incorporates the theory o f vicanous 

consent and that, under these circumstances, the audio  portions o f  the (video) recording in vo lvin g  statements to the 

child and the child 's verbal reaction (as w ell as the video portion o f  the tape) are admissible.

Id  a t 270.

n l5 7  581 N  \V.2d 777 (M u  lt C t App 1998) 

n 158 Id  a t 778  

n 15 9  Id  

ll I (>0 Id

n 101 Id  T h e  M ic h ig a n  C ourt o f  Appeals sum m arized the parties' arguments as fo llo w s Defendant Brent 

W illia m s , w ho  had sole legal and physical custody o f  (the couple's c h ild ) Jason at the tim e o f the tape recording, 

argued lhat he had the authority to give consent on Jason's b ehalf to the interception o f  the telephone conversations 

P la in tiff  |B renda W illia m s ) posited that defendants' argument im properly expanded the scope o f  the consent 

exceptions in the federal and slate statutes and lhat a proper interpretation w ou ld  require sum m ary disposition hi 

her favor because defendant Brent W illia m s  was not a participant in the conversation

Id

n 102 Id

n 103 Id  at 778-79.

n 164 Id. a t 779 -80  M ichig an 's wiretap statute is found in M u llig a n  C om piled L iw s , section 750 5 )9  (2005)



nl65 W illiam s. 5X1 N  W 2 d a t 778

n 166  Id  a t 779.

n 167 Id

n 168 Id  a t 7X0

n l6 9  Id  (c itatio nsom itte d ).

n l7 0  The court wrote:

In the provisions o f  the M ic h ig a n  eavesdropping statute, we lin d  no indication that the M ichig an  legislature intended 

to create an exception fo r a custodial parent o f  a m in o r child lo  consent on the child's b ehalf to interceptions o f  

conversations between Ihc child  and a third party I f  the Legislature had intended the result argued by defendants, 

then it could have included such an exception in the provision in the M ichig an  eavesdropping statute in w hich 

the le g is la tu re  delineated exceptions lo  t' c prohib ition  against eavesdropping Because the Legislature did  not 

include such an exception, we must presume it intended o nly  the m eaning that it p la in ly  expressed

Id  at 779

n 171 O n  this point, the court wrote:

Therefore, notw ithstanding other courts' w illingness to ascribe different m eanings to the consent exception, we 

decline to  fo llo w  their lead W e instead com m end to  the legislative branch the delicate question o f  the extent o f 

pnvacy that fa m ily  members m ay expect w ith in  their home v is -a -v is  cacli other U n lik e  the judiciary, the legislative 

branch o f  governm ent is able to hold hcanngs and sort through the com peting interests and policies at stake

Id  a t 781

n 172 W illiam s  v. W illiam s. 593 N  W 2 il 5 5 9 1 M u lt 1999) (table decision)

n 173 W illiam s  u W illiam s, 003 N. W.2d 114, 115 (M u  lt C t App 1999)

n l7 4  I t l  a t H O  (stating lhat "we arc hound lo  follow  the P o lle d  h o ld ing w ith  respect to the federal question in 

this case")

n 115 Id

n 176 Id

n 177 Id.

n 178 153 Wash 2d  1X0. 102 P.3d 789 (2004 ) 

n 179 Id  at 191. 102 P. 3 d  a t 791 

n 180 Id  at 190. 102 P. 3 d  a t 790. 

n 181 Id  

n 18 2 Id.

nl83 Id  at 190. 102 I ’ 3 d  a t 791

11184 Id
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n 185 Id

n 186 h i a t 191. 102 P.3d a t 791 

n l 8 7 / . /

n I8S /</ a l 193-94. 102 P .J d a t 792

n 189 I d  (citations om itted)

n 190  Id  a l 199, 102 I '  3d a l 795

n 191 Id  a l2 0 l .  102 I '  3,1 u i 790

n 192 See WASH REV. C O D E  § 9 73 030  (20 05)

n 193 See Christet.'.en, 153 Wash 2,1,n  190. I 0 2 l '3 d a t7 9 0

n l9 4  Id  a l 193-94. 102 P.3d  a t 792

n 195 404 S  E  2,1 XX7 (N .C  (  I App 1991)

n19 6  Id  a i m

1 .1 9 7 /,/ a l N87-8H

i i l 9 8 / . /  a l XX?.

n l ° 0 Id  a i m

n 200 A gain , the Thompson  decision, w hich was the first decision to propose and accept the vicarious consent 

doctrine, was not issued until 1993. See supra  Part II U 2.a

i i2 0 1 See Shaw. 404 S E  2d a l  m

n202 Id

ti203 Id

n204 Id  a i SX9

ii2 05  1,1 (citations om itted )

n 206 Id

11207 453 S E  2,1040 I W  Va. 1994)

11208 Id  a i 052  

n 209 Id  a l 04X  

n 2 IO  /</

n211 Id. at 054
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n 2 l 3 Com m entator A lis o n  S. Aaronson tells the story o f  the adoption o f  the vicarious consent doctrine by the 

G eorgia Legislature

The G eorgia Court of A ppeals reversed the trial court's decision and concluded that Bishop's m o tion  to suppress 

the tape recordings should have been granted . |In  so deciding) the court reasoned that [Georgia law, as it then 

enisled) precluded the application o f  the vicanous consent exception In  addition, the court declared lhat "it is solely 

the task o f  the legislature to  amend [Georgia's wiretapping statute) to allow  the adm ission into evidence o f  tape 

recordings such as those at is*ue here, i.e., tapes made by parents w ith  a good faith, o bjectively reasonable basis for 

concern regarding the safety o f  their children as victim s o f  c n m in al conduct o f  another."

Several members o f  the G eorgia House o f  Representatives took these words to  heart, at ' ntroduccd a b ill that 

was signed into law  ir  A p n l,  2000, a llow in g a parent to m onitor and intercept a m inor c h ilb  „ phone conversations 

Jim  Stokes, a m em ber o f  the G eorgia House Judiciary Com m ittee, sponsored the b ill based on a letter lie received 

from  D avid  Scott, Ihc victim 's  father, asking h im  to address the lack o f  statutory support for parents to leg ally 

wiretap their children's telephone conversations (In drafting the law.) the C om m ittee sought a lim n e d  means o f 

perm itting parents to m o nito r their children's activities for the puipose o f  protecting them , particularly in  sexual 

m olestation cases.

M r  Stokes acknow ledged that the trial court's decision not to  admit the tape recordings between B ishop and the 

v ic tim  in to  evidence under the previous law was the correct legal decision However, to assist parents in sim ilar 

situations, the law needed to be changed. Mr. Stokes agreed that parents have the authority to control their children, 

especially in situations where they suspect their children arc in  trouble

Judith M a nn ing , also a m em ber o f  the Georgia House o f Representatives . met w ith  the [B ishop ]  v ic tim  and 

her fa m ily, and she became involved in the [crim inal ease against B ish op l "because it was clear to her that Bishop 

was o verw he lm in g ly  g u ilty ' and the girl's parents were helpless, going into  trial w ith  hearsay evidence." A lthoug h 

M s  M a n n in g  acknowledged that the United Slates C onstitution  prevents unreasonable invasions o f  privacy, (she 

believed that Ihc llis h o p  ease) was a situation where there were obvious signals that the child  was suffering the 

victim 's grades dropped, her dem eanor changed dram atically, and she neglected her personal appearance [M a n n in g  

expressed a b e lie f that the) new law  gives parents the power to m onitor their children w hen they begin m anifesting 

different behavioral patterns. M s. M a n n in g  stressed that the Bishop ease was a serious matter, it was not m erely a 

case o f  a parent snooping through a child's roo m  or reading a diary to learn about the child's healthy personal life 

Thus, |she stated,) parents should be legally protected to intercept a child's phone calls where the child's w elfare is 

at stake, and parents should not abuse the law  to determ ine the truth in situations other than where they suspect their 

ch ild  is in physical or em otional danger

A s a result o f  Georgia's new law, on October 13. 2000, Superior Court Judge George II  Kreeger convicted 

B ishop o f  ch ild  m olestation, tw o  counts o f  aggravated ch ild  m olestation, and aggravated sexual battery Sentencing 

took place on N ovem ber 29, 2000, and B ishop was sentenced to ten years for each count, a sum  total o f  thirty years

A lis o n  S Aaronson, Note, C hang ing  w ith  the lim es Why Rampant School Violence Warrants h 'g a lu a t io n  o f  
Parenta l W iretapping to  M o n ito r  C h ild re n ’s A c tiv itie s ,  9 . /  /. ,( P O L ’Y 785, 8 2 7 -8 3 0 (2 0 0 1 )  (citations om itted)

11214 G A  C O D E A N N  § 1 6 -1 l - M ( d )  (2 0 0 5 )

n 2 l5  T h e  fu ll text o f  Georgia's vicarious consent statute

Th e provisions o f  th is article shall not be construed lo  prohibit a parent or guardian o f  a ch ild  under 18 years o f  age, 

w ith  or w ithout the consent o f  such m in o r child, from m o nito rin g  or intercepting telephonic conversations o f  such 

m in or child w ith another person by use o f  an extension phone located w ith in  the fa m ily  hom e, or electronic or other 

com m unications o f  such m in o r child  fro m  w ith in  the fa m ily  hom e, for the purpose o f  ensuring the w elfare o f  such 

m in or child. II (he parent or guardian has a reasonable or good faith  b e lie f that such conversation or com m unication 

is evidence o f  crim inal conduct in vo lv in g  such child  as a vic tim  or an attempt, conspiracy, o r solicitation to involve 

such child  in  c n m in a l ac tiv ity  affecting the w elfare or best interest o f such child, the parent or guardian m ay 

disclose Ihc content o f  such telephonic conversation or electronic com m unication to the district attorney or a law

n212 Id
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enforcement ofliccr. A recording or other record o f  any such conversation or co m m un ica tion  made by a parent or 

guardian hi accordance w ith  this subsection (hat contains evidence o f  cn nu nal conduct in vo lvin g  such c h ild  as j  

v ictim  or an attempt, conspiracy, or solic itation to in vo lve  such child in  c n nu na l ac tivity shall be adm issible in a 

ju d ic ia l proceeding except as otherwise provided in subsection (b) o f  this Code section

Id

n 2 l6  A n  attempt In n id i ly  the doctnnc was made in  V irg in ia  in 2000 That attempt, however, failed See 
Aaronson, supra  note 213, at 788 n 14

n 2 l7  Sec in fra  Part II.C.

n 2 l8  See supra  Part II B 2 c

n2l9 W illiam s  v. W illiam s. SSI N.W .2d  777, 7 8 0 (M ich . Cl. A pp  1998)

n220 A n n  B Prick &  M a rjo rie  J I ong, In tc rspousa l W iretapping an d  Eavesdropping: An Update  — I ’a r t  I I .  24 

C O L O  L A W  2569, 2570(1995).
n221 Karkosak. supm  note 54, at 1017.

n222 Debra B ogosavljcvic , Note, Can Parents V icariously Consent to  Recording a Telephone C onversation on 
l le h a lf  o f  a  M in o r  C h ild .’ : A n  E xam ination o f  the I le a  nous Consent Exception U nder T itle  I I I  o f  the Om nibus 
( 'rim e C on tro l and Safe Streets A ct o f  1968. 2000 U. IL L  L  REV. 321. 342 (2000)  (citations o m itted) Sec also 

Karkosak. supra note 54, at 1020 ("A d d itio n a lly , |thc doctnnc o f  vicanous conscnt| could lead to circumstances 

where a parent could conceivably use w iretapping for their ow n devious means, subjecting their form er spouse and 

ch ild  lo  em otional blackm ail ").

n223 W illiam s. 581 N  W 2 d a t 781.

n224 B ogosavljcvic, supra  note 222, at 343 One com m entator expressed concern regarding what a court w ould 

do  when it cannot easily decide whether the parent w as truly acting in w hat was believed to be the child's best 

interest w ritin g  that "in a situation where it is unclear i f  the parent had the best interests o f  the ch ild  al heart, or 

had u lten or m otives such as blackm ail or harassment, it is possible that a court w ou ld  err on  the side o f  caution, 

trusting that the parent was tru ly  concerned about their child  " Karkosak. supra  note 54, at 1021-22. See a lso  Frick, 

supra  note 220, at 2 5 70 ("T h e  danger is that a fte r-th e -fa c t subjective contentions that the parent is acting in  the 

best interests o f  the child  is an unworkable, unveriliable standard ").

n225 Frick, supra  note 220. at 2570

n226 P ollock v. Pollock, 154 E 3 d  601. 6 0 3 -0 4  (6 tli C ir  1998).

ii227 Id  a t 603

n228 Id  a t 604

n229 Id  a t 605

11230 Id. a l 613.

11231 Id. a t 612.

n232 Frick, supra  note 220, at 2570
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n234 Karkosak. supra  note 54. at 1019 ^citations om itted).

n235 I J  at 1018 (citations im itled) O n tins point, the author also references the fact that "court decisions 

have rccogm /cd that o lder children m ay have a nght to consent for themselves in circumstances such as abortion 

(a llo w in g  for ju d ic ia l bypass) and certain medical procedures " Id

n236 Id  at 1019

n237 Id

n238 F n  , supra  note 220, at 2569

n 239 Karkosak, supra  note 54. at 1020

n 240 See Pollock v Pollock. 154 F.3d 601. 60 5  <6ili C ir. 1998,

n 2 4 l Sec. e g  . W illiam s  v. W illiam s, 581 N  W 2 J7 7 7 , 7 8 0 1M ich i t  A pp 19981

n242 See ia

n243 See. e g., P r itc h a rd  v. P ritcha rd . 732 F.2d 372, 374 (4 tli C ir  1984) ("There is no express exception [in  

Tide I I I ]  for instances *<f w illfu '.  unconscntcd ti' electronic surveillance between sp ouses"),

n244 See. e g , W illiam s. 581  A’ W 2 ila t  780.

n245 Id

n 2 4 6 S  R E P  N o. 1097 (1 9 6 8 ), rep rin ted  in  1968 U .S .C .C  A N  2 1 1 2 ,2 2 7 4

n247 See. e g  . State v. Shaw. 404 S E  2d  887. 889  (N.C. ( t  App  1991)

n248 See. e g., S 'a le  v. Capell. 966 P 2 d  232. 241 (Or. Ct. App 1998) (A rm strong. J dissenting)

n249 Sec supra  Part II I) 2.

n 2 5 0  See supra  Part II C

n 2 5 l 22 F  3 d  149 (7 th  Cir. 1994)

n252 Id  a t 1 *4

n253 C am pbe ll v P rice. 2 F. Supp 2d 1186. 1191 ( E I I  A rk  1998)

n254 A n c r ty r tr  >■ Anonymous. 558 F 2 d 677, 679 (1977) (citing Hearings on the A n ti-C r im e  P rogram  lle fo re  
Subcomm No. 5  o f  the House Jud ic ia ry  Comm., 90th Cong 901 (1 9 6 7 ) (statement o f Professor Herman Schw artz))

n255 Cam pbell, 2 F. Supp 2 d  a t 1190  (quoting Newcomb  v. Ingle, 944 F.2d 1534, 1536 n 5 ( IOth C ir  1995)). 
see a lso  State  u Capell. 966 P.2 d  232, 234 (Or. C t App 1998) ("T o  the extent that there could be any doubt about 

what Congress w ould have intended in light o f  the facts in  the case, the legislative h istory underlying the act 

expressly states that Congress d id  not want "to m ake it a crim e for a father to listen in on  Ins teenage daughter or 

some such related problem  ").

n233 IJ
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n 256 Newcom b v. Ingle, 944 F.2d 1*34. 15 3 5 -3 6  ( lO lh  C ir  1991) 

n257 See supra  Part II A . 3. 

n258 See id

n259 Anonym ous. 558  F 2 d  a t 679. 

n260 A aronson, supra  note 213, at 794 

ii2 6 l 944 F.2d 1537. I5 3 ‘> (10 th  C ir  1991) 

n262 542 F 2d661 , 6 7 2 -7 3  (O il, C ir  1976)

n263 Set Heggy, 944 F 2 d  a t 1539  ("T h e  district court below held that T it le  I I I  d' v -  appls i< .p<>u_d

wiretaps W e agree w ith  the district court, and jo in  the m ajority o f federal circuit c o rn u  in  h old m , . tile III

does provide a rem edy for such w iretapping."); Jones. 542 F 2 d a t  673  ( 'T h e  plain langu v e  ‘ >i the n a,.d tiie

Act's legislative h istory com pels interpretation o f  the statut•* to include intcrspousal wiretaps i

n264 See supra  Part II I i  2 a

n265 966 P.2d  232 (Or. C t App 1998)

n 266 Id  a t 234

1)267 Id

i)268 See supra  note 259 and accom panying text 

n269 Rahavy, supra  note 21, at 97

n 270 Thompson  n Dulaney, 838 F  Supp 1535. 1543 (D  U tah 1993) 

n 2 7 l 831 F 2 d  373 (2n d  C ir  1987) 

n272 Id. a t 378

1)273 I d . see a lso  G rigg  Ryan v Smith. 904 F.2d 112, 116 < 1st Cir. 1990) ("W e  agree w ith the Second C ircuit 

that Congress intended the consent requirement to  be construed broadly.'").

n274 Amen. 831 F 2d  a l 378.

ti275 See supra  Part III A  I a

n276 For exam ple, m any ju risd ictio ns require parental consent for children o f  certain ages to marry, to obtain 

an abortion, or have certain m edical procedures performed. See genera lly  Karkosak, supra  note 54, at 1021

1)277 M artha M in o w , P lu ra lism s. 21 C O N N  I. REV. 965, 969(1989).

n278 Karkosak, supra  note 54. at 1017, see a lso  Laura S K illia n , C oncerned o r  Just P lum  Nosy ? The 
Consequences o f  Parenta l W ire tapp ing U nder the Federal W iretap A i t  in  T igh t o f  P ollock v. Pollock, 104 D IC E  I. 
R EV 5 o l.  571 (7000)  ("Parents, as the natural guardians o f  their children, hold the legal nght lo  act on tneir behalf 

to make decisions for their protection.").
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n279 See supra  Part II B .2 a.

'.abriola, supra  note 53. al 456. 

n .o  I State  v. U rb an , 6 7  P. 3d 156, 160 (K an  C l A pp 2003) 

n282 M S  v. W erners, 5 5 7  F  2 d  170, 177 (Sth C ir  1977) 

n283 Karkosak. supra  note 54. at 1016.

n284 See Thompson  v. Dulaney, 838 F  Supp 1535, 1544 (D  U tah 1993) 

n285 Karkosak, supra  note 54. at 1016.

n286 B ishop v. Georgia, 526 S.E.2d 917, 922 (G a. C t App 1999)

n287 Aaronson, supra  note 213, at 823

n288 H e llo tti v Haird. 443 U.S. 622, 6 3 5 (1 9 7 9 )

n289 Aaronson. supra  note 213, at 822

ti290 Id  at 823

i>29l Silas  i ’. Silas, 6 8 0 So. 2d368 , 3 7 2 1Ala C iv  A pp 1996)

n292 See, e.g., Parham v J  R . 442 U.S. 584, 602 (1979) ("O u r jurisprudence h istorically has reflected 

concepts o f  the fa m ily  as a unit w ith  broad parental authority over m inor children . M o re  im portant. |it | has 

recognized that natural bonds o f  affection lead patents to act in  the best interests o f  their children "). Wisconsin 
v Yoder. 406 U.S. 205, 232 (1972)  ("T h e  history and culture o f  Western c iv iliza tio n  reflect a strong tradition o f  

parental concern for the nurture and upbringing o f  their children T h is  primary role o f the parents in  the upbringing 

o f  their children is now  established beyond debate as an enduring Am erican tradition "), P rince  v Massachusetts, 
321 U S  158, 16611944) ("T h e  custody, care and nurture o f  the child  reside lirst in the parents")

n293 Aaronson. supra  note 213, at 8 2 1 -2 2  (citation om itted) Th e author continues: " The continuing rise in 

school violence as evidenced b y the C o lu m b in e H igh School ‘ hootmgs, undoubtedly justifies the need for 

parents to m o nito r their children’s activities w ithout the lear o f  lia b ility " Id  at 822

n 294 See id

n295 Bishop  ) State, 526 S E  2d 917, 918-19, 922 (G a Ct App 1999) 

r\29b C om m onwealth v. Barbara , 763 N  E  2d  547. 554 (Mass A pp Ct. 2002)

n297 In both cases the parents had legitim ate suspicions o f  victim ization  and therefore had a reasonable b e lie f 

that they were acting in  their child's best interest. See Bishop. 526 S F. 2d a t 922, Barbara. 763 N  E 2d  at 5 54

n298 See W illiam s  i W illiam s. 581 N  W.2d 777. 781 (M ich  Ct App 1998)

ti299 Id

n300 Sec supra  Part i l l  A  2 a 

ii3 0 l See supra  Part II I).2  b
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n.302.S>e C om m onw ealth  i ’. Hat bora. 763 N .E  2d  547. 555 (M ass App Ct. 2002) ("W e  conclude that a recording 

by parents o f  their ow n m in o r son on the telephone in their ow n hom e, m otivated b y concerns that he was being 

se xu ally explo ited  by an adult, dcrcs not violate T it le  I I I ").

n303 See supra  note 41 and a *r  m panying text

n304 A s  slated above, v io la tion s o f  T it le  I II  can result in c iv il,  crim inal, and evidentiary penalties. See supra  
Part II A  2 b

n305 Schieh  »• G rant. 22  F 3 d  149. !5 4  (7 th  C ir  1994)

n.306 See in fra  Part 11 I B

n307 See supra  Pan I I I .A  2.a

n308 See u l

n.309 See id

n 3 IO  I .abriola, supra  note 53. at 461

n.3l I See T E D  R M I L L E R  E T  A L  . U  S 1)1 P T  O E  JUST.. V IC T IM  C O S T S  A N 1 ) C O N S E Q U E N C E S ; A 

N E W  L O O K  (1 9 9 6 )

n.312 See in fra  Part I I I  B 2 a.

n.) 13 See in fra  Pari I I I  B 2 h.

n ) l 4  See in fra  Pail I II  I) 2.C.

n 315 S cha ll i M a r.in , 4 6 7  U  S  253. 266 (1984)

n .) l6  Ii addressing this issue, the U nited Stales Supreme Court has recognized that the consequences o f  a 

ju ven ile 's c rim in al ac tiv ity  include "potential physical in jury w hich m ay be suffered w hen a v ic tim  lights back or a 

policem an attempts to make an arrest and fro m  the dow nward spiral o f  crim inal activity in to  w hich peer piessurc 

may lead ;h? ch ild  " Id

n 3 l7  See. e g  . People  v Taylor. 8  Cat. R p tr 2d 439, 449 (C a t C t App 1992) ("B y  saying this, wc do not 

.ondonc the sale o i use o f  illegal drugs in any am ount Some risk o f  death is alw ays present A s usage continues, the 

probability o l adverse consequences rises A nd these consequences are not always death D rug and alcohol abuse 

nnns untold lives o f  users and tlic ir loved ones Relationships and jo b  performance suffer fro m  an ac tiv ity  that has 

no social u tility  These arc but a few  o f  the reasons for drug law s. education concerning the danger o f  drug use. and 

other social measures aim ed at am eliorating this serious problem .")

n.3|8 See. e g . U n ited  States v Brown. f>4 F 3d  1083. 1088 (7th C ir  1995) (stating lhat "cocaine ti al lic kin g  is 

know n to be an inherently dangerous c n m in a l a c tivity"). Com monwealth v Patterson. 591 A  2d 1075. 1078 (Pa 
Super 1991) (taking ju d ic ia l notice o f  the fact that "drug dealers are lik e ly  to be armed and dangerous").

n.3 l9 A s  put by the U nited Stales Supreme Court, "it is w ell known, that drug smugglers do not hesitate to use 

violence to protect their lucrative trade and avoid apprehension " Treasury Employees  v. Von Kaah. 489 U.S. 656. 
6 6 9 (1 9 8 9 )

n.320 T h e  facts o f  the Nebraska case o f State  v Clark, 588 N  W.2d 184 (Neb 1999), provide a good exam ple o f 

the kinds o f  trouble that people, ju ven ile s included, can lind themselves in  when interactions w ith  drug dealers goes
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bad — a type o f  tr lublc that a concerned parent w ho wants what is in  a child's best interest w ou ld  prefer lhat his or 

her child  avoid. In C la rk .  Patrick A. C lark  was convicted o f  second degree murder and sentenced to life  plus ten 

years. Th e in d iv id u al w ho m  he shot and killed . l.eroy Fowler, was Clark's source fo r m ctham phctam inc. an illegal 

drug to w hich he was addicted T h e  court described the facts — and in particular the situation that Clark found 

h im se lf in w hen he accrued drug debts w ith  Fow ler — as follows-

C lark is a 4 2 -y c a r-o ld , divorced, unem ployed carpenter addicted to m ctham phctam inc C lark  had met Fow ler 

7 months p n o r to the shooting, in  August 1996. in connection w ith  a drug transaction C lark  began lo  buy 

m ctham phctam inc regularly fro m  Fowler, and his debt to Fow ler rapidly increased A ccording to C lark, in late 

1996, Fow ler insisted lhat C lark  w ork for him , apparently as security for the unpaid drug debt In return for Fowler's 

"fronting" drugs lo  C lark  w itho u t im m ediate payment, Clark worked for Fow ler nearly every day w ithout pay. 

C la rk ’s debt to Fow ler was not d im inished by the services he provided lo  Fowler. T h e  uncontrovcrted evidence 

showed that Fow ler im posed usurious interest" and lhat Clark's debt continued to increase

C lark's jo b s for Fow ler included |d n v in g | Fow ler around O m aha tw o or three tim es per week to collect 

m oney from  drug sales. C la rk  testified that Fow ler often gave Clark Fowler's gun to carry as the tw o  made these 

nighttim e rounds lo  collect Fow ler's drug money. Fow ler could not I. / f u l ly  carry a gun, since he was a convicted 

felon C lark testified lhat F ow ler used intim idation, threats, and violence lo  collect m oney due to h im  for illegal 

drug sales

C lark  testified that he was dependent on the mcthamphctaminc he got from  Fow ler, but lhat lie could not pay 

for it Clark said he felt increasingly frightened by Fowler's intim idation o f  h im , including threats to in jure or k ill 

C lark, his young children, and C lark's parents Clark stated that he felt lie could not challenge F ow ler because 

F o w D r supplied h im  w ith  m etham phetam inc to feed his addiction and C lark believed that F ow ler w ou ld  fo llo w  

through on his threats to harm C lark  or Clark's fa m ily  because o f  the unpaid dnig debt

In the w eek preceding the M arch 12. 1997. shooting. C lark testified lhat he had w orked lo r Fow ler continuously 

for nearly 3 days w ithout a break, including m o vin g a large cache o f Fowler's weapons, am m unition, and drugs The 

weapons included hand grenades and autom atic weapons C lark testified that at approxim ately 7 p m  on Friday, 

M a tc h  7. after m o vin g Fow ler's cache to  a storage unit, C lark told Fow ler that lie had to get som e sleep A ccording 

io  C lark, F ow ler g ru dgin gly agreed to a few  hours, telling C lark, "You com e down to m y house at 10 o'clock >r 

I'm  going to chase you dow n." C l;  k went to his parents' hom e, where he lived, to sleep. C u lin a ry  to Fow ler s 

instructions, C lark did  not return to Fow ler's home

C lark  avoided Fow ler's attempts to reach h im  until the follow  ing Wednesday, M a rc h  12 F ow ler arrived at the 

Clark hom e in a rage at ap proxim ately 8 4 0  a m . soon after Clark had awakened Joseph C la rk, C lark's brother, 

encountered Fow ler as F ow ler arrived at the Clark home and Joseph C lark  was leaving for work Joseph C lark bad 

never before met Fowler. F ow ler gave Joseph C lark "a dirty, d u ly  glare — lik e  he could beat som ebody u p "

O nce inside Ihc C la rk  hom e, Fow ler demanded that Clark leave w ith  h im  I le took m any o f  C lark's possessions, 

including clothes, tools, and three houscplants, w hich were later found in the back o f Fowler's car F o w le r did not 

expressly m ention C la 'k 's  unpaid drug debt, hut Clark testified, "I knew that's what this was about" and "I knew he 

was going lo  k ill me and I knew lie had the potential "

C lark  testified that lie believed that F ow ler w as carrying a gun underneath his jacket. Fow ler threatened to blow­

up the hom e o f  Clark's parents, w ho  were in the upper level o f  the house. Clark testified that he was very seared 

that Fow ler, w h o  looked "m ore w ickcd this tim e than ever.” w ould carry through w ith  his threat Clark believed that 

he could not com m unicate w ith  Ins parents to call police, so he agreed to leave w ith Fowler, to get h im  out o f  the

house.

L I a t 186-87. It was shortly after they left C lark's parents' house that Clark shot and k illed  f owler, for w h ic h  he 

was convicted and sent to prison W hat happened lo  Paine!. Clark as a result o f  his drug debts is not an u ncom m on 

occurrence in the w orld o f  narcotics distribution, and what happened to C lark  can and docs happen to ju v e n ile s  w ho 

arc involved in  dm g transactions

n321 For exam ple, in A da C o un ty, Idaho, the county code reads as fo llow s: "It shall be unla w ful for any person 

under the age o f  eighteen (1 8 ) years . lo  attempt to run away or to run aw ay from  lus parents, guardian or other 

legal custodian, or lo  be or rem ain a person w ho  has m u aw ay fro m  Ins parents, guardian or other legal custodian "
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A I M  C O U N T Y , ID A H O . C O D E  § 5 - 5 - I A  (20 05)

n322 See. e g .  People v. R.G., *46  N  E  2d .*33, 542 { I I I  1989) ("W h e n  a m in o r detaches h im se lf or herself 

from  parental authority hv m n n in g  aw ay from  hom e, the m in or jeopardizes his or her w elfare Th e m in or must lind 

m oney, food and shelter, not to m ention adult guidance, schooling, and m edical care, am ong other things Even i f  

the m in o r finds refuge w ith  a relative or friend, the m inor's w elfare could still he in jeopardy because the m in or m ay 

not be receiving proper care there ").

n323 For exam ple, tF * C a lifo rn ia  courts, in  a handlul o f  unpublished opin ions, have addressed the dangers 

inherent in  both parents exposing children to crim inal activity and children in v o lv in g  them selves in c n n u n a l activity 

See. e g.. In  re A V. N o  I I 176601, 200 * W l. 668494, at *3  n 3 (C a l Ct. A p p  2005) ("T h e  [ju ven ile ) court explained 

that the parents' sh o p lifting  is m y concern in the case W hat I should actually say is I think there is a history o f  the 

parents using (he children lo  engage in  cnnunal activity and it is a danger to (he children because you don't know 

what is going to happen w hen yo u  engage in c n nu na l a c tiv ity '"), C ynth ia  K  v S u p e rio r Court, No. 1117*834. 2004 
W L 21*2399. at *3  n 3 (C a l C l. A p p  2004) ("She was directly using a bahv as the cover. I think it still indicates

that she is w illin g  to in vo lve  children in c n m in al behavior, w hic h  is inherently dangerous to the children both in

terms o f  their ow n morals . .  but also because when people steal som etim es people lhat are being stolen fro m  pull 

guns and shoot you ” ); C ynth ia  M  v. Superio r C ourt, No 1)03*860. 2004 W L 1759264 ( C a l C l App 2004)

M o th e r fa ils  to acknow ledge that, as w ith  her dm g problem , her crim inal behavior d c tnm en tally  affects her 

children's w e ll-b e in g  Her c n m in a l behavior exposes her children to the potential dangers involved w ith  a cn m in a l 

lifestyle  (fo r exam ple, a llo w in g  them to sit in a car driven by a person w ho is ingesting drugs), prevents her from  

being available to parent her children during periods o f  incarceration, and provides a poor role m odel o f  acceptable 

behavior. T h e  children arc forced to suffer the consequences o f  mother's drug addiction and crim inal lifestyle.

Id  at *3

n324 M  S v. Wermers, 557 F 2 d  170. 178 (8 tli C ir  1977) ("T h e  nght to custody and control over a m in or child  

accrues lo  parents in reciprocation for their duty to support, educate and protect that ch ild  ")

n325 Thompson  »• Dulaney, 838 F. Supp 1535. 1541(1) U tah 1993)

n32(i Sc h a ll  i M a rtin . 467 U S  253. 2 9 0 (1 9 8 4 )  (c iting J S T O N E  E T  A L  . C IT IZ E N S ' C O M M IT T E E  F O R  

C H IL D R E N  O F  N E W  Y O R K . I N C . J U V E N IL E  D E T E N T IO N  P R O B L E M S  IN  N E W  Y O R K  C IT  Y  3 -4  (1 9 7 0 )) 

(M a rsh a ll. J , Brennan, J . and Stevens, J , dissenting)

n327 46 7  U.S. a t 281 -3 0 9

ii328 Id  a t 291

n329 See ID A I ID  C O D E  § 20 -509(1)  (M ic h ie  2005) Idaho is not unique in a llo w in g  ju ven ile s w h o  have 

com m itted certain crim es to be directly charged in adult court. In  M ississippi, for exam ple, any "act attempted 

or com m itted by a child, w hich i f  com m itted by an adult w ould be punishable under state or federal law by life  

im prisonm ent or death, w ill be in  the original ju risd ictio n  o f  the [adult| c o u r t" MISS. C O D E  A N N  § 4 3 -2 1 -  
151( l) ( a )  (2 0 0 5 ) Furthermore, in M ississippi any "act attempted or com m itted by a ch ild  w ith  the use o f  a deadly 

weapon, the carrying o f  w hich concealed is prohibited by [law ], o r a sholgun or a r ille , w hich w ould be a fe lony 

i f  com m itted by an adult, w ill be in the original jurisd iction  o f the (ad u lt) c o u rt" § 4 3 -2 1  - 15 1 ( I )(b) A n d  finally, 

M ississippi's ju ve n ile  courts, by statute, do "not have jurisdiction  over offenses com m itted by a child on or after 

lus seventeenth birthday where such offenses w ould he a fe lon y i f  com m itted by an adult " (j 43 -21 -1 5 1 (2 )

ii3 3 0  Under Idaho law, a ju ve n ile  court must consider a num ber o f  factors when m aking a determ ination o f  

whether a w aiver to adult court is appropriate T h e  factors lo  be considered are the fo llo w in g

(a) T h e  seriousness o f  the offense and whether the protection o f  the co m m un ity  requires isolation o f (lie ju ve n ile  

beyond that afforded by ju ve n ile  facilities; (h ) W hether the alleged offense was com m itted in an aggressive, violent,
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premeditated, or w illfu l manner, (c) W hether the alleged offense was against persons or property, gieatcr weight 

being given to  offenses against persons, (d) Th e m aturity o f  the ju ve n ile  as determined hy considerations o f  Ins 

hom e, environm ent, em otional attitude, and pattern o f  liv in g , (c) The ju v e n ile ’s record and previous history o f  

contacts w ith the ju ve n ile  corrections system; ( 0  The lik e liho od  that the ju v e n ile  w ill develop competency and life  

sk ills  to  becom e a contributing member o f  the co m m un ity by use o f  the facilities and resources available to the 

court.

ID A H O  C O D E  § 2 0 -5 0 8 (8 )  T h e  amount o f  weight to be given to each o f  these factors is discretionary w ith  the 

court. § 2 0 -5 0 8 (8 )(g )

M ississippi law  also provides for a discretionary w aiver in certain eases I f  a ch ild  w ho has reached his thirteenth 

birthday is charged by petition to  be a delinquent child, the youth court, either on m otion o f  (he prosecutor or on 

the youth court's ow n m o tion , after a hearing . may. in its discretion, transfer ju risd ictio n  o f  the alleged offense 

or a lesser included offense to the crim inal i  >urt w hich w ould have trial jurisd iction  o f  such offense i f  com m itted 

by an adult

M ISS C O D E  A N N  § 4 3 -2 1 -1 5 7 1 1) A fter a hearing, "the youth court m ay transfer ju r is d ic tio n . . .  i f  the youth u .u rt 

linds by clear and convincing evidence that there arc no reasonable prospects o f  rehabilitation w ith in  the ju ve n ile  

justice system  " § 4 3 - 2 1 -1 5 7 (4 )  In m aking this determ ination, the court is required to w eigh certain factors sim ilar 

to  those considered by Idaho judges in m aking a w aiver determ ination. See § 4 3 - 2 1 - 157 (5 )

n.331 B ypassing the ju v e n ile  justice system can result in a significant increase in penalties For exam ple, under 

Idaho law, the crim e o f  robbery "is punishable by im prisonm ent in the state prison not less than live  (5 ) years, and 

the im prisonm ent m ay be extended to life." ID A H O  C O D E  § 18-6503. In  other words, robbery carries a mandatory 

m in im u m  o f  liv e  years im prisonm ent w ith  the possib ility  o f  life  in prison Because robbery is an a u to-w a iver crim e 

those penalties ap ply to any person convicted o f  the crim e, including ju v e n ile  offenders Under Idaho's Juvenile 

Corrections A ct. felonies com m itted by ju ve n ile s  arc punishable by up lo  180 days in detention, three years n l 

probation (o r probation u n til age tw enty-o ne i f  the cn nic  is one o f  a sexual nature), and. i f  certain criteria are met. 

com m itm ent to the Idaho Departm ent o f  Juvenile Corrections ( ll)J O ) not to exceed age tw enty-o ne See § 2 0 - 

520(d) Therefore, i f  robbery could be adjudicated in the Idaho ju ve n ile  justice system, the m axim u m  penalty for 

a ju v e n ile  sixteen years o f  age w h o  com m uted a robbery w ould  be com m itm ent lo  (lie ID JC  for a period o f  five 

years But because robbery is, per the statute, autom atically tiled in  the adult system, the same five-year period o f 

confinem ent is the m in im u m  penalty that can he imposed on a s ixte e n -ye a r-o ld  ju v e n ile  w ho  com m its the crim e 

o f  robbery, not the m a x im u m  In short, then, the range o f  penalties that can be im posed in  ju ven ile  court and adult 

court varies significantly

ii332 Fedeial law requires a fa ct-fin d in g  w ith  respect to several factors before a ju v e n ile  can be transferred to 

district court;

A  ju v e n ile  w h o  is alleged to have com m itted an act o f  ju ve n ile  delinquency and w ho is not surrendered to State 

authorities shall be proceeded against under this chapter except that, w ith  respect to a ju ve n ile  fifteen years and 

older alleged to have com m itted an act . w hich i f  com m itted b y an adult w ould be a felony that is a crim e o f  

violence or an offense described in . the C ontrolled  Substances Act . (or| the C ontrolled Substances Import 

and E xport A ct or section 9 2 2 (x ) o f  this title, or in  section 924(b), (g), or (lit  o f  this title, cn nu na l prosecution 

on the basis o f  the alleged act m ay be begun by m otion to  transfer in the appropriate district court o f  the United 

Slates, i f  such court linds, after bearing, such transfer w ould be in the interest o f  justice

Evidence o f  the fo llo w in g  factors shall be considered and lindm gs w ith  regard to each factor shall be made in 

the record, in assessing w hether a transfer w ould be in the interest o f justice the age and soc ial background o f  

the ju v e n ile , the nature o f the alleged offense; the extent and nature o f the ju ven ile 's  prior delinquency record, the 

ju ven ile 's present intellectual development and psychological m aturity, the nature o f past treatment efforts and the 

ju ven ile 's response to  such efforts; the availa bility  o f  programs designed to treat the ju ven ile 's behavioral problems.

18 D S C  § 5032  (2 0 0 0 ) T h e  statute gives further guidance into  how  one o f  these factors should be exam ined

In considering the nature o f  Ihc offense . . . the court shall consider the extent to w hich the ju v e n ile  played a 

leadership role in an organization, or otherwise influenced other persons to lake part in crim inal activities, in vo lving
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tlic use or distribution o f  controlled substances or firearms Such a factor, i f  foi id to exist, shall w eigh in  favor o f  a 

transfer to  adult status, but the absence o f  this factor shall not preclude such a t u t  sfcr

Id

n333 In Idaho, for exam ple, each o f  these potential penalties o r sanctions is available to a ju ve n ile  judge. 

Specifically. Idaho  Code, section 2 0 -5 2 0  perm its a ju v e n ile  ju dge , at sentencing, to im pose a period o f  probation; 

detention; co m m u n ity  service, a revocation or restriction on d riv in g  privileges; om m itm ent to  the state's ju v e n ile  

corrections system, any exam ination or treatment deemed necessary by the c< art, including substance abuse, 

m edical, and psychiatric exam inations and treatment, restrictions on associalioi . w ith  parents and other individuals; 

restrictions on activities that the ju ve n ile  m ay w ish to engage in. lines and fee associated w ith  probation and the 

ju v e n ile  court process, and "any other reasonable order w hich is in  the best interest o f  the ju ve n ile  or is required for 

ihc protection o f  the public " ID A H O  C O D E  § 2 0 -5 2 0 (1 ) ( j)  (M ic h ie  20 05)

n334 See supra  Part I I I  II I

n335 F or exam ple, under Idaho Court A dm inistrative Rules, " i f  a ju v e n ile  is adjudicated g u ilty  o f  an act w hich 

w ould be a c n m in a l offense i f  com m itted by an adult, the name, offense, and disposition o f  the court shall be open 

to the public " ID A H O  C T  A  R 3 2 (d )(7 )(F ) (2 0 0 5 )

n336 See genera lly  M IL L E R  E T  A L , supra  note 3 11

n337 Id

n338 Id

n339 Aaronson, supra  note 213, at 814 (citations om itted)

n 340 C A L  I 'E N A L  ( 'O D E  § M 0 .5 (d )(2 )  (W est 20<)5), see a lso  n l  ' 490 5(b ) (h old ing  parents jo in tly  responsible 

w ith  a m in o r child for the paym ent o f restitution arising out o f  a th e f iffensc)

n341 ID A H O  ( d l ) E  § 20 -520 (5 )  (M ic h ie  2005)

n342 TEX I-AM  C O D E A N N .  # 4 /  001  (Vernon 2005)

n343 For more on these types o f  laws, see generally C h nstn.e  T. G reenw ood, H o ld ing  Earcnts C r im in a lly  
Responsible f o r  the D e linquent A d s  o f  T he ir C h ild ren Reasoiu  . Response o r  "Knee-Jerk R eaction"? . 25 J  
( O N I  E M  I '  1. 401 ( /9 9 7 )

n 344 KY. R EV STAT A N N  $ 550.060(1) (B anks Hatdwm  200. )

n 345 M O  R EV STAT <) 5 M  050  1(5) (W est 20 05) See a lso  OR R EV STAT § 165.577(1X a )  (2005): A  person 

co m m its the offense o f fa ilin g  to supervise a child  i f  the person is the parent, la w fu l guardian or other person 

la w fu lly  charged w ith  the care or custody o f a child  under 15 years o f  age and the ch ild  (a) C o m m its an a d  that 

brings the child  w ith in  the ju risd ictio n  o f  the ju v e n ile  court |o r | (b ) Violates a curfew law |o r| (c )  Fails to 

attend school as required under |Oregon law ] "

n34<> O KLA . STAT t i l  21. $ S5S I  (2005)

ii3 4 7  O K LA  STA T t i t  2 I . § R 5 R 2 ( 2005).

n348 See genera lly  H ow ard Davidson, Violence in  Ame ica  floss C a n  We Save O u r  C h ild ren  \  7 STAN I. A
p o l y  r e v .  25 a m )
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n 3 5 0  See. e g  , I I  is hop v Slate. 526 S.E. 2 d  917. 91 8 -1 9  (G a  C l. App  1999) (describing how difficult it was for 

law enforcement to investigate B ishop when Ihc v ictim  refused to cooperate)

n 3 5 l Aaronson. supra  note 213. at 833.

n352 See genera lly  id

n353 I .abriola, supra  note 53. at 461

n354 W illiam s  v. W illiam s. 581 N  W 2 d  777, 781 (M ic h  C l A pp 1998) 

n355 See supra  Part I II  A . 

n 356 See supra  Part I I I  A  2 a 

n357 See supra  Part I I .C . I .

n358 Pollock v Pollock. 154 F . ld  601. 605 (6 th  Cir. 1998) (citations om itted)

n 359 T h is  is not to say that an application o f  the doctrine o f  vicarious consent docs not help to  d im in is h  the

possib ility  o f  misuse in  Ihc purely c iv il context

I f  courts require a finding o f  a good faith objectively reasonable basis for believing consent is necessary to  protect 

a ch ild , the concern that parties w o u ld  intercept com m unications solely to  gam an advantage in a divorce or 

custody proceeding dim inishes A d d itio n a lly , i f  the court satisfied the objectively reasonable standard and admitted 

the recorded conversation in a proceeding, concern for the child's w elfare overrides any other detrim ental effect 

resulting fro m  ad m itting the evidence.

Rahavy, supra  note 21. at 97.

n 3 6 0  Com m onwealth  i Barboza. 763 N .E  2d  547. 551 (M ass App C t 2002).

1)361 Com pare n l  at 546, w ith  Pollock  v Pollock. 154 E 3d 601. 6 0 2 -0 3  (6th C ir  1998) 

n362 H arhora, 763 N .E .2 d  a t 549  

n363 Id.

n364 Ihshop  v. State, 526 S E  2d  917. 918 (G a  Ct. App 1999) 

n365 See supra  Part II.C  I 

n 3 6 6  See supra  Part II C  3

n.367 See U n ited  Stales  v Leahey, 434 E 2 d  7, 11 (1st C ir  1970) ("N o  one has Ihc right to com m it a crim e "). 

see a lso  People  v. Tillm an. 282 N .E  2d 231. 233 ( I I I  App Ct. 1972) ("There is no nght to com m it c rim e ."); State  i 

Strashurg, 6 0  Wash ,'06. 132, 110 P  1020, 1028 (1910)  (M o m s . J dissenting) ("N o  man. whether sane o r insane, 

has any constitutional right to com m it crim e "), ex parte Roper. 134 S  H' 334. 3 3 7 (Tex C rim  App 1910) ("N o  one 

has a right to  co m m it cn m c "); State v. Cut shall, 15 S.E. 261, 266 (Sup C t N.C. 1892) ("C n m in a ls  have no n ght to 

com m it crim e ")

n349 See supra Pait III A I d

n368 See supra  Part I and Part II.B 2 b
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n360 In Idaho, fo r exam ple, it is a fe lony for any person to  "c om m it any lew d or lascivious act or acts upon or 

w ith  the body o f  a m in or child  under the ape o f  sixteen (1 6 ) years . . . when such acts arc done w ith the intent o f  

arousing, appealing lo. o r g ratifying  Ihc lust or passions or sexual desires o f  such person, such m in o r ch ild , o r third 

parly " ID A I IO  C O D E  § 18 -1508  (M ic h ie  2005). In other words, it is illegal for any person, w hether a ch ild  or an 

adult, to have sexual contact w ith  a child  under the age o f  sixteen

n370 .See in fra  note 373 and accom panying text

n 3 7 l See supra  Pan II.C .4.

n372 B ishop  v State. 526 S E  2d  917. 91H (d a  C l. App  1999) 

ti373 Id  at 919

n374 See supra  i 'art II  I) 2 a and the cases cited therein 

n375 Id

n376 I f  a court chooses not to recognize the vicarious consent doctnne, a parent's surreptitious recording o f  

her child's conversations are not autom atically excluded from  evidence in a crim inal prosecution T h is  issue was 

addressed by the Harhoza  court, w hich held lhat the vicarious consent doctrine was not applicable to  Massachusetts' 

state w iretap statute, w hich requires tw o -p a rty  consent, w riting  lhat "exclusionary rules generally are intended to 

deter future pohcc conduct in  vio la tion  o f  constitutional o r statutory rights." (  ommonssealth  v Harhoza. 76 J  N.E. 2d  
547. 552 ( Mass A pp  C l 21)02) (quoting Com m onwealth  v Santoro, 548  V  E  2d 862. 862 (Mass 1990))  A s such, 

the court continued, "we see no reason w hy the (exclusionary! rule should protect |B a ih o /a | from  the consequences 

ol the u n la w fu l interception b y  a private citi/.cn, a father, acting in the pnvacy o f  his o w n  hom e, w ithout any 

governm ent involvem ent, to protect his child  fro m  sexual explo itation  hy (B a r h o /a )" Id  at 553, see a lso  U n ited

Siatt s v Jacobsen, 466 h.S. 109, I I . )  (1984)  ("T h is  C ourt has . consistently construed (the Fourth A m endm ent

prohib ition on unreasonable searches and seizures and the subsequent suppression o f  ille g a lly  obtained evidence! 

as proscribing o n ly  governm ental action; it is w h o lly  inapplicable to a search or seizure, even an unreasonable one, 

effected b y a private in d iv id u al not acting as an agent o f  the G overnm ent or w ith  the participation or know ledge o f 

any governm ental o f f ic ia l '") (q u oting  Walter v U ntied  States, 447 I I S  649, 662 (1980)  (B lackm un , J , dissenting))

n 377 See supra  I ’ait II B 2 a

n37K See sup ia  Pail II B 2

n 3 7 'i See supra  Pan II C  and Part I I I  A

n380 See supra  Pail II B 3

n 3 8 l See supra  Pan III A .

n382 See supra  Pan I II  A  I b

ii3 83  See supra  Pan I II  A  I c

n384 See supra  Part III A 2

n385 See supra  Pan III  A I d

i)386 See supra  Part II A .2.

ii387 See supra Part INC
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practice in v o lv e s  a s tu d e n t's  secret tape- 

re c o rd in g  o f  a teacher a c k n o w le d g in g  

se xu a l contact w ith  th e  student.

W ith o u t  tr y in g  to c o m p re h e a s iv e ly  

c o ve r th e  to pic, I th o u g h t it m ig h t  be 

u s e fu l to  re v ie w  s o m e  o f  the m a jo r  leg al 

issues re g a rd in g  e le ctron ic  e a v e s d ro p ­

p in g . T h is  a rtic le  w i l l  n o i ad d ress the 

use o f  e le ctron ic  s u rve .u a n c e  fo r  la w

e n fo rc e m e n t p u rp o ses, n o r  p o te n tia l 

to rt l ia b ili ty  fo r  in v a s io n  o f  p r iv a c y  o r  

o th e r, to rt c la im s.

I o ffe r  tw o  basic ru le s  fo r  a tto rn e y s  

n o tif ie d  o f  se cretly reco rd ed  c o m m u n i­

c a tio n s :

R u le  1: In te rc e p tio n  o f  a c o m m u n i­

c a tio n  is g e n e ra lly  leg al i f  o n e  p a rty  to 

th e  c o m m u n ic a tio n  consents. F u rth e r 

use a n d  d is c lo su re  are p e rm iss ib le .

R u le  2: In  a ll o th e r  circum stances, 

in te rc e p tio n  is p r e s u m p tiv e ly  ille g a l. 

T h e  a tto rn e y  s h o u ld  c a re fu lly  e v a lu a te  

th e  s itu a tio n  p r io r  to  a u th o r iz in g  a n y  

fu rth e r  use o r d isc lo su re .

R e le v a n t  S t a t u t e s

M o s t re p o rte d  cases in  th is  area 

arise u n d e r  th e  fe d eral W ir e ta p  A ct. 18 

U .S .C . Section 2510 et scq. It w a s e n ­

acted as T it le  I I I  o f  T h e  O m n ib u s  C r im e  

C o n tro l a n d  W e  Streets A c t o f  1968. 

a n d  a m e n d e d  b y  th e  E le c tro n ic  C o m ­

m u n ic a tio n s  P r iv a c y  A c t o f  1986. T h e  

W ir e ta p  A c t protects:

• O ra l C o m m u n ic a tio n s . T h is  cat­

e g o ry  e xc lu d e s c o m m u n ic a tio n s  w h e re  

th e  sp eaker d o e s n ot h a ve  a ju s t if ia b le  

e xp e c ta tio n  o f  p riv a c y .

See Eavesdropping page ?
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C o m m e n t s
f r o m  p a g e  I

C hicago  L aw  School a d d re s se d  e th ics a n d  
h o n o r

Dr. M ary  A nn  G lendon . cu rren tly  th e  
L earned  H a n d  P ro fesso r o f  Law  at H a rv a rd  
U n ivers ity , ex p ressed  h e r m isg iv in g s ab o u t 
th e  A m erican  Bar A sso c ia tio n 's  d ec is io n  to  
rem o v e  th e  w o rd s , "h o n o r."  “ch a rac te r"  a n d  
" c o n s c ie n c e "  f ro m  th e  c o d e  o f  e th ic s .  
P e rh a p s  th e  u n in te n d e d  c o n se q u e n c e  o f  
in te n se  d u e  p ro cess  h as b een  th e  lo ss  o f  
th e  w a r n in g  l i g h th o u s e  b e a c o n s  th a t  
o n ce  g u id e d  p ro fe s s io n a ls  in  u n c h a r te d  
w a te rs .

D r. G le n d o n  n o te d  th a t  r e c e n t  
" co m m u n ita rian "  sch o la rsh ip  offered  h o p e ­
ful ba lance  to  u n lim ited  in d iv id u a lism  Fi­
nally . sh e  a d d re s se d  h e r d isco v e ry , u p o n

co m p le tin g  h e r soon  to  be p u b lish ed  book  on 
E leanor R oosevelt, th a t m o d e m  b io g rap h ers  
h a d  censo red  the fact tha t ihe d e e p  re lig ious 
co m m itm en t an d  p rac tice  o f  th e  'e -m e r  First 
la d y  w as critical to  Iter successes i social 
w e lfa re  a n d  the fo rm u la tio n  o f the H u m an  
R igh ts D eclara tion  o f  th e  U n ited  N a tio n s  in 
1948.

I w ill e n d  on  a ho p efu l no te  fo r sp rin g  
a n d  th e  fu tu re : T he cho ra le  g ro u p s , w h ich  
g iv e  m e an  o p p o r tu n ity  to  sh a re  th e  m usic  of 
H a n d e l 's  " M e s s ia h "  a n d  L e o n a rd  
B ernste in 's  "C h icheste r P sa lm s" In H ebrew , 
w e re  jo in ed  th is  y e a r by th ree  law  s tu d e n ts  
a n d  severa l p re  law  u n d e rg ra d u a te s  fo r co n ­
certs .

H o p e  to see all o f  y o u  a t th e  M ay 11 CLE 
at th e  Bar C en te r fo r special ed uca tion , c o n ­
s tru c tio n  co n trac ts , c a m p u s  re la tio n sh ip s  
an d  p riv acy  — an d  V an A lstyne. h is m o to r­
cycle a n d  the First A m en d m en t □

E a v e s d r o p p i n g
f r o m  p a g e  I

• W ire C o m m un ica tions. T his ca tegory  
in c lu d es re g u la r  te lep h o n e  a n d  ce llu la r te le ­
p h o n e  calls.

• E lectron ic  C o m m u n ica tio n s. T his cat- 
e g o ty  in c lu d es  e -m ail m essag es a n d  o th e r 
c o m p u te r  to  co m p u te r  com m un ications.

T he W ire tap  Act p ro h ib its  th e  in terna  
tional in te rcep tio n  o f  any  w ire , o ra l o r e lec­
tron ic  com m u n ica tio n , th ro u g h  th e  use  of 
an y  e lec tron ic , m echanical o r  o th e r dev ice . It 
fu r th e r p ro h ib its  th e  In ten tional d isc lo su re  
o r list o f the co n ten ts  o f  an  in te rcep ted  co m ­
m un ica tio n . k n o w in g  o r h a v in g  reaso n  to  
k n o w " th a t the in fo r  na tion  w as  o b ta in ed  
th ro u g h  an  in te rcep tio n  in v io la tio n  o f the 
s ta tu te . F inally , the act san c tio n s  p e rso n s  
w h o  en d e a v o r to  in tercep t, u se  o r  d isclose a 
p ro tec ted  com m un ica tion : o r  w h o  p ro cu re  
an  in te rcep tio n  (but not a  u se  o r d isc lo su re).1

A n interception m eans th e  au ra l o r  o th e r 
acq u is itio n  o f  th e  co n ten ts  o f  a c o m m u n ica ­
tion  th ro u g h  th e  use o f a device. A dev ice  is 
an y  a p p a ra tu s  th a t can  be u sed  to in tercep t 
a com m u n ica tio n , excep t for h ea rin g  a id s  
a n d  certa in  te lep h o n e-re la ted  e q u ip m en t d is ­
cu ssed  be low  u n d e r  th e  "ex tension  p hone  
excep tion ."  A n in te rcep tio n  n eed  no t resu lt 
in  a reco rd ing : a co m m u n ica tio n  can be in te r­
cep te d  by a tra n sm itte r  th a t a llow s a  th ird  
p a rty  to  listen  to  th e  co m m u n ica tio n  even  if 
n o  reco rd in g  is m ade.

T he W ire tap  A c t's  p ro h ib itio n  on  d isc lo ­

su re  o r  use  is p red ica ted  o n  a p rio r u n law fu l 
in te rcep tion . D isclosure o r  u se  is not u n la w ­
fu l u n less  it is d o n e  "k n o w in g  o r  h a v in g  a 
reaso n  to k n o w " that th e  in fo rm atio n  w as 
o b ta in ed  in an  u n law fu l in te rcep tio n  This 
concep t is crucia l A  law y er w h o  learns that 
h is  c lien t h as in fo rm atio n  from  an  in te r ­
cep te d  co m m un ica tion  (or w h o  is g iv en  a 
re co rd in g  o f a  com m un ication ) sh o u ld  First 
a tte m p t to  ascerta in  w h e th e r  th e  in te rcep ­
tion  w as  law fu l If so. client a n d  law y er can 
p ro ceed  to  d isclose a n d  u se  the  in fo rm ation  
w ith o u t v io la tin g  the W ire tap  Act.

If the com m unication  w as in tercep ted  ille­
gally. w hether by the client o r som e th ird  party , 
fa ther d isclosure or use  by the client o r  the 
law yer can expose them  to potential crim inal 
an d  civil liability, unless they had  no reason to 
know  the interception w as unlaw ful

N o rth  C aro lina  has its o w n  W ire tap  Act 
enac ted  in  1995.4 T he s ta te  act is m odeled  
closely  a fte r th e  federal W ire tap  Act. w ith  
v e ry  s im ila r p rov isions.

A n o th e r federa l s ta tu te , th e  S tored  C o m ­
m u n ica tio n s Act. p ro h ib its  access to  s to red  
w ire  a n d  elec tron ic  com m un ica tions , such  
as e -m ail m essages .1

A  C a u t io n  f o r  L a w y e r s

T he w ire tap  s ta tu te s  d o  not exem p t a t ­
to rn ey s  from  civil o r  crim inal liab ility  for 
u n law fu l d isc lo su re  o r usi A tto rn ey s  a re  
d e fen d an ts  in n u m e ro u s  crim inal an d  civil 
ac tions u n d e r  th e  federal W ire tap  A ct.6 A 
typ ical scenario  is tha t a client b rin g s the
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a tto rn e y  a  tap e -reco rd in g , th e  a tto rn e y  tran sc rib es th e  r e ­
co rd in g . a n d  uses th e  co n ten ts  to  fo rm u la te  q u estio n s  at a 
tria l o r  d ep o s itio n  o r  in d u ce  a fav o rab le  se ttlem en t In 
a n o th e r  scenario , an  a tto rn e y  w h o  d isc lo sed  a ta p e  c o n ta in ­
in g  ev id en ce  o f  a crim e to  law  en fo rcem en t officials h ad  to  
p a y  S20.000 to  th e  p eo p le  w h o se  illegal ac tiv ity  he  a t ­
te m p te d  to b rin g  to  ligh t.7

N o rth  C aro lina  a tto rn ey s  a lso  m u s t g ive  a tten tio n  to  
sev e ra l e th ics o p in io n s  u n d e r  th e  R ules o f  P ro fessional 
C o n d u c t. RPC 192 (Jan 13, 1995) ru le s  th a t if a  law y e r 's  
c lien t m akes an  illegal tap e -reco rd in g , th e  law y er m ay  no t 
ev en  listen  to  the tap e -reco rd in g , o r  u se  th e  in fo rm atio n  on  
th e  illegal tap e -reco rd in g  to  ad v an ce  h is  c lien t's  case. T he 
ra tio n a le  is th a t the a tto rn e y  w o u ld  be en ab lin g  h is client to  
benefit from  h e r Illegal co n d u c t, in a m a n n e r p re jud ic ia l to  
th e  ad im in is tra tio n  o f ju s tice . I h av e  d ifficu lty  ju s tify in g  th is 
e th ics o p in io n  w ith  th e  fact th a t illegal reco rd in g s  m ay  be 
ad m iss ib le  in ev idence  fo r im p each m en t p u rp o se s . See para 
graph 18 below.

RPC 220 (Oct. 20. 1995) a d d re s se s  the  issue o f  an  illegal 
ta p e  reco rd in g  m ad e  by  so m eo n e  o th e r  th a n  th e  law y e r 's  
clier t. T he  eth ics o p in io n  d o es no t try  to  ru le  w h e th e r  it is 
illegal fo r th e  c lien t o r  th e  law y er to  listen  to  the tap e  
reco rd in g  o r u se  th e  con ten ts. In th e  ev en t lis ten in g  to  o r 
u s in g  in fo rm a tio n  from  th e  tap e  reco rd in g  d o es no t v io late  
th e  su b s tan tiv e  s ta tu te , the e th ics o p in io n  h o ld s  tha t the 
a tto rn e y  m ay  listen  to  the  tap e  reco rd in g  a n d  u se  th e  in fo r­
m ation . H ow ever, if th ere  is d o u b t a s  to  w h e th e r  lis ten in g  to 
o r  u s in g  th e  tap e  reco rd in g  w o u ld  v io la te  th e  su b s tan tiv e  
s ta tu te , th e  a tto rn e y  sh o u ld  seek  a c o u r t 's  p e rm iss io n  to  
listen  to  th e  tap e  reco rd ing .

u n d e r  N o rth  C aro lina  law .
2. Was the original interception illegal? T he legality  o r  

illegality  o f  the o rig ina l in te rcep tio n  affects all su b seq u en t 
users. If an  in te rcep tio n  is u n law fu l, su b seq u en t d isc lo su re  
o r  u se  o f  th e  co n ten ts  o f  th e  co m m u n ica tio n  is g en e ra lly  
u n law fu l, ev en  by a p e rso n  w h o  h a d  n o  ro le  in  th e  u n law fu l 
in te rcep tio n  an d  w h o  lea rn ed  the co n ten ts  innocen tly . T he 
flip  side  o f  th e  co in  is an  if In te rcep tion  w as law ful, fu r th e r 
u se  a n d  d isc lo su re  is perm iss ib le , ev en  by  th ird  p a rtie s  w h o  
w o u ld  no t h ave  been  a u th o r iz e d  to  in te rcep t th e  co m m u n i­
ca tion  in  the  first instance.

3. Consent by one party. If one  p a rty  to  a  c o m m u n ica ­
tion  g ives co n sen t to  an  in te rcep tio n , the  in te rcep tio n  d o es 
no t v io la te  th e  N o rth  Caroline. W ire tap  A ct.14 U n d e r th e  
fed e ra l W ire tap  A ct, an  in te rcep tio n  a u th o r iz e d  by  o n e  
p a rty  to  th e  co m m u n ica tio n  is law fu l u n less  (1) th e  in te rc e p ­
tion  is for th e  p u rp o se  o f  co m m ittin g  a  crim inal o r  to rtio u s 
act. a n d  (2) th e  in te rcep tio n  is by  a p e rso n  no t ac ting  u n d e r  
co lo r o f la w .”  Som e s ta te s  req u ire  co n sen t by  bo th  p a rtie s  to  
an  in te rcep ted  co m m u n ica tio n . If th e  in te rcep tio n  invo lves 
a n o th e r  s ta te , the a tto rn ey  sh o u ld  no t p re su m e  th a t consen t 
by one  p a r ty  is sufficient.

E ven if an  in te rcep tio n  w as  u n law fu l, the  N o rth  C a ro ­
lina W ire tap  A rt p e rm its  su b seq u en t d isc lo su re  o r  u se  if at 
least one  p a rty  to  th e  co m m u n ica tio n  co n sen ts  to  th e  d isc lo ­
su re  nr u se .16T his is no t the  case u n d e r  the federal W ire tap  
A ct.17

4. C o n se n t m ay  b e  im p lie d . If an  em p lo y e r c lea rly  
no tifies em p lo y ees tha t te lep h o n e  calls o r  e-m ail m essages 
w ill be subject to  m o n ito rin g  o r reco rd in g , em p loyees prob-

(A pril 15. 1994). T his e th ics o p in io n  ru le s  tha t a law y er d o es  
no t v io la te  the R ules o f  P ro fessional C o n d u c t by  secretly  
ta p e -reco rd in g  a co n v ersa tio n  w ith  a n  o p p o s in g  law yer. 
L aw yers a re  en co u rag ed  a s  a m a tte r  o f  p ro fessiona lism  to 
d isc lo se  to  the o th e r  law y er that th e  co n v ersa tio n  is be ing  
tap e -reco rd ed , bu t a re  not req u ired  to  d o  so.

ab ly  w ill be d eem e d  to  have  g iv en  th e ir  co n sen t."
A so m ew h a t re la ted  issue w as  a d d re s se d  in  RPC 171 X *  5. V ica rio u s  c o n se n t fo r m in o rs ' c o m m u n ic a tio n . Sev­

eral co u rts  h ave  ru led  tha t p a re n ts  can  g iv e  v icarious con 
s e n t  fo r  th e  in t e r c e p t io n  o f  th e i r  m in o r  c h i ld r e n 's  
co m m u n ica tio n s .1'1 T he pa ren t m ust ac t o u t o f  concern  for 
th e  w elfa re  o f th e  ch ild , no t for o th e r  m o tiva tions . C o u rts  do  
no t w an t lo  p rev en t p a ren ts  from  m o n ito r in g  m essages tha t 
m igh t be d a n g e ro u s  to  ueir ch ild ren . V icarious consen t 
u su a lly  a rises  in th e  con tex t o f  a p a ren t re co rd in g  a ch ild 's  
te lep h o n e  co n v ersa tio n s  m a d e  from  the pa ren t s  o w n  house.

T he v ica rio u s consen t d o c tr in e  w a s  no t ap p lied  w h en  
an  ex -h u sb an d  p lan ted  a b u g  in  h is fo rm er w ife 's  h o u se  to 
m o n ito r h is c h ild 's  te lep h o n e  conversa tions.6. In a d v e r te n c e . T he federal W ire tap  Act p ro h ib its  on ly  
in ten tio n a l in te rcep tion , d isc lo su re  o r  use  o f  th e  co n ten ts  o f 
com m un ica tions . T he N o rth  C aro lina  s ta tu te  sim ila rly  p ro ­
h ib its w illful in te rcep tion , d isc lo su re  o r use. T he so m ew h at 
an o m a lo u s  resu lt is tha t an  in te rcep tio n  w h ich  is in a d v e r t­
ent (and th u s  law ful) p e rm its  su b se q u e n t d isc lo su re  arid 
u se  th a t is in ten tio n a l O f course , a p e rso n  w h o  c laim s that 
h is  in te rcep tio n  o f  a co m m u n ica tio n  w as  in ad v e rten t m ust 
be p re p a re d  to  p ro v e  th a t fact if necessary .

7. N o  rea so n  to  K n o w  o r ig in a l in te r c e p tio n  w as i l le g a l.  

A p erso n  is no t p ro h ib ited  from  d isc lo sin g  o r  u s in g  the 
co n ten ts  o f an  illegal in te rcep tio n  if he  d id  not k now  o r  have  
reaso n  to  k n o w  that the in te rcep tio n  w as illegal. C o u rts  w ill 
no t ligh tly  accep t a  d e fe n d a n t 's  a sse rtio n  th a t he h a d  no

M i s c e l la n e o u s  Is s u e s

T he fo llow ing  list o f  issues a ris in g  u n d e r  th e  W ire tap  
A cts is n o t in ten d ed  to be co m p reh en siv e  n o r is each  issue 
d iscu ssed  in deta il. T he  federa l W ire tap  A c  h as been  d e ­
scribed  a s  “fam ous (if no t in fam ous) for its  luck o f  c la r ity ." ' 
M any  issues a re  still u n reso lv ed

1. C o n se q u e n c e s  fo r v io la tio n  can  b e  sev e re . The 
federa l W ire tap  A ct p ro v id e s  for a fine u p  to  » j00  an d  
im p riso n m en t o f  no t m ore  th a n  five y ears , o r  b o th .8 V iolation  
o f  N o rth  C a ro lin a 's  W ire tap  Act is a class H  fe lo n y .10 In 
a d d itio n , a  pub lic  o fficer w h o  v io la tes th e  N o rth  C aro lina  
Act is subject to rem oval from  pub lic  office an d  su b seq u en t 
ine lig ib ility  lo  h o ld  an y  pub lic  office .11 A g g riev ed  p e rso n s 
can  receive civil d am ages. T his in c lu d es  the g re a te r o f  actua l 
d a m a g e s  o r  s ta tu to ry  liq u id a te d  dam ag es, p u n itiv e  d a m ­
ages; a n d  reasonab le  a tto rn ey s  fees.17 A n aw a rd  o f  dam ag es  
is d isc re tio n a ry  u n d e r  the federa l s ta tu te ,u  b u t ap p e a rs  
m an d a to ry , u n d e r  th e  N o rth  C aro lin a  s ta tu te . S ta tu to ry  
liq u id a ted  d am ag e s  a re  the g rea te r o f  S100 a d ay  fo r each 
d a y  o f  v io la tion , o r  $10,000 u n d e r  federa l law  an d  $1,000 See bavesdropping page 4
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E a v e s d r o p p i n g
f r o m  p a g e  3

reason to know an Interception was illegal. A  lawyer facing 
crim ina l charges fo r v io la ting  the W iretap A ct requested a 
ju ry  Instruction that a lawyer is entitled  to believe his 
client's statement that the client's w ife  had consented to the 
interception. The court rejected the proposed ju ry  instruc­
tion and left lhat as an issue fo r the ju ry . "There is nothing, 
in the act which affords attorneys special treatment.

8. L istening, copying  and transcrib ing  probab ly  does 
not constitu te use. Most courts hold that merely listening to 
an intercepted comm unication does not create lia b ility  fo r 
"use” o f the com m unication." N o r does merely reproduc­

ing  the comm unication by copying or transcrib ing ." H o w ­
ever. at least one court has held that listening constituted 
“ use."1*

9. N o interspousal com m unication exception. Some 
courts have held that a spouse does not vio late the W iretap 
A ct by tape-recording the other spouse's calls from  the 
fam ily  home. This so-called "spousal comm unication ex­
ception" is not available in N orth  Carolina, by au thority  o f 
both the Fourth C ircuit and the N orth  Carolina Supreme 
C o u rt."

10. Extension phone exception. M any cases involve the 
scope o f w hat is often referred to as the "extension phone 
exception.” The W iretap Act's de fin ition  o f device contains 
a complicated exception. A  device does not include "any 
telephone or telegraph instrum ent equipm ent o r facility , o r 
any component thereof." that is (a) finished to the user by a 
prov ider o f w ire  or electronic com m unication service in the 
ord inary  course o f its business and being used by the user 
in  the ord inary course o f its business, or (b) furnished by the 
user fo r connection to such w ire  o r electronic comm unica­
tion  service and used in the ord inary course o f the user's 
bus iness."

When the exception applies, there is no “ device" in ­
volved and thus no prohib ited interception. The exception 
includes extension telephones, as long as they are being 
used in the ord inary course o f business. Answ ering ma­
chines also should be included. Courts disagree on whether 
recording devices attached to the phone system o r extension 
phones are included in the exception. The dispute has 
im portant ram ifications fo r employers and employees, in 
pa rticu la r.

The Fourth C ircuit takes a narrow  view  o f the extension 
phone exception. A  company that had received bomb threats 
installed a recording device ("voice logger") to record all 
telephone conversations on the main public access tele­
phone lines to the com pany." The court ru led that the voice 
logger was a "device," rather than a component o f the 
telephone system, thus the exception d id  not apply. The 
company violated the W iretap Act. The practical effect o f 
th is ru lin g  is that even when an em ployer has strong 
reasons to suspect misconduct by an employee, the em­
ployer cannot attach a recording device to secretly m onitor 
the employee's calls. In  contrast, courts in some other ju r is ­
dictions a llow  employers to install recording devices to

m onitor and record employees business calls when they 
have a legitimate business reason to do so.1*

I f  an em ployer m onitors employees' calls w ith  exten­
sion telephones or other telephone-related components not 
considered "devices." the extension telephone exception 
applies i f  the em ployer acts w ith in  the ord ina ry  course o f 
business. Case law  indicates that m on ito ring  employees' 
business calls generally w il l  be considered in the ord inary 
course o f business, w h ile  m on ito ring  personal calls is not In 
the ord ina ry  course o f business (except to the lim ited  extent 
o f determ in ing whether the call was personal or business- 
re la ted)."

11. Employees have privacy rights. A  num ber o f cases 
hold that employees have legitimate expectations o f privacy 
for conversations or for telephone calls in  the ir offices, and 
thus can seek redress fo r illegal in te rcep tions* It all de­
pends on the particu la r facts and circumstances, when 
employees' conversations can be easily overheard they do 
not have a reasonable expectation o f privacy.11

12. Boards o f  education are not liab le . Boards o f edu­
cation and other governmental entities are excluded from 
the de fin ition  o f a "person" in  the federal and state surve il­
lance statutes, and therefore cannot be a defendants. H ow ­
ever. employees o f governmental entities may be liable.

13. Cordless and ce llu la r telephone conversations are 
protected. U n til 1994, the radio portion o f cordless tele­
phone conversations were not protected." N ow, both the 
federal and state w ire tap statutes protect these conversa­
tions.

14. Fourth Am endm ent considerations. The Fourth 
Am endm ent does not apply to interceptions o f communica­
tions by private persons. I f  a governmental body or em­
ployee intercepts a comm unication, the in itia l consideration 
is whether the speaker had a jus tifiab le  expectation o f 
privacy.14 This depends upon a ll the circumstances, includ 
ing the employer's policies and practices. I f  the employee 
has a reasonable expecta tion  o f p riva cy , the p u b lic  
employer's w ork search is judged by the standard o f "rea­
sonableness under all the circumstances.” 15 This rule like ly  
applies to searches o f employee's computer files and elec­
tronic mail. The best way for public employers to protect 
against possible lia b ility  is to disseminate a po licy no tify ing  
employees that the ir computer files and electronic m ail are 
not private and may be monitored.

15. Stored e-mail and voice m ail messages. Stored elec­
tronic messages are protected by the Stored Communications 
A c t*  Accessing stored electronic communications gives rise 
to c iv il damages, but not exclusion o f evidence under federal 
law.11 Unauthorized access to stored e-mail communications 
w ill violate the Stored Communications Act, but not the federal 
Wiretap A c t." Unauthorized recording o f stored voice-mail 
messages has been held a violation o f both the Stored Commu­
nications Act and the federal Wiretap Act.1’

The Stored Communications Act contains an exception 
fo r access by the p rov ide r o f the electronic communications 
service.40 This exception is generally regarded as perm itting 
access to employees' stored e-mail messages (and other 
electronic communications) by an em ployer w ho provides 
a com puter system fo r employees. Just to be sure, an
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em ployer 'vho  wants to ensure access to a ll e-mail mesiages 
on the employer's compute: system should adopt and notify  
a ll employees o f a po licy  to that effect. This should avoid the 
creation o f a reasonable expectation o f p rivacy and also 
should constitute im p lied  consent fo r m on ito ring  by the 
employer.

16. "G ood fa ith "  defense. The w ire tap  statutes have a 
lim ited  good fa ith  defense. The federal W iretap Act p ro ­
vides a complete defense fo r good fa ith  reliance on a court 
w arrant o r order, grand ju ry  subpoena legislative au thori­
zation. statutory authorization, request o f a law  enforce­
m en t o ff ic e r  and  c e rta in  d isc lo su re s  by e le c tro n ic  
com m unication p rov iders ."

The state W iretap A.ct is more lim ited . It provides a 
complete defense fo r good fa ith reliance on a court order or 
on a representation made by the A tto rney  General or a 
d is tric t attorney.4*

V io la tion  does not require specific intent to violate the 
federal W iretap Act. Ignorance o f the law  is no excuse.44 
Good fa ith reliance on an attorney's advice has been ruled 
insuffic ient.44 S im ilarly, good fa ith reliance on the advice o f 
the d is tric t attorney that it was legal lo  record telephone 
conversations was no defense.44

17. A tto rn e y -c lie n t p riv ile g e . I t  is not established 
w hether a client's disclosure to an attorney o f an illega lly  
intercepted com m unication is protected by the attorney- 
client privilege. The First C ircu it Court o f Appeals has said 
reasonable arguments exist on both sides, but d id  not decide 
the issue.46 The F ifth  C ircu it Court o f Appeals d id  not a llow  
the attorney-client priv ilege to be used as a defense, where 
it was not necessary that the client te ll the attorney the 
contents 01 the intercepted com m un ica tion .47

18. A d m is s ib ility  evidence. U n la w fu lly  intercepted 
oral and w ire  communications are generally inadmissible 
under the federal W iretap Act.4" The N orth  Carolina statute 
generally excludes illega lly intercepted electronic com m uni­
cations as w e ll.49 Case law supports adm issib ility  for im ­
peachment purposes, at least in crim inal cases. The Fourth 
C ircuit recently ruled that an illegally taped conversation 
show ing adultery is admissible in a c iv il divorce action.

when used to impeach an a ffidavit denying adultery."

Education lawyers may find  it necessary to give advice 
concerning the interception o f oral w ire  or electronic com­
munications. Such occasions can present high drama and 
an apparent need fo r im m ediate action. The lawyer should 
carefu lly consider the federal and state W iretap Acts before 
recommending a course o f action. □
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The NCBA's M ultidisciplinary Task Force has a Web site 
at Y y w w . n c b a r . o r g / c o m m i t t e e s / m d p .  The site includes 
references on MDI? available speakers, inform ation  
on upcom ing events, and  m inutes o f task force  
meetings. Also included is a bulletin board to post 
comments. The MDP Task Force urges. 4CBA members 
to provide comments on this important issue.
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F o u r t h  C i r c u i t  A p p r o v e s  6 0 - D a y  S t a t u t e  

o f  L i m i t a t i o n s  i n  S p e c i a l  E d u c a t i o n  D u e  P r o c e s s  A p p e a l s

B y  C h r i s t o p h e r  Z .  C a m p b e l l

On Feb. 21. the U nited States Court o f Appeals fo r the 
Fourth C ircu it consolidated its decision in  tw o  N orth  Caro­
lina appeals and upheld the state's law requiring parents 
o f a disabled student to file  a due process petition w ith  the 
Office o f A dm in is tra tion  Hearings w ith in  60 days o f the 
"fina l agency decision” o f a school system. W riting  for 
the court. Judge Diana G ibbon M otz reasoned that:

"because the statute at issue here... contains an expr<~ s 
requirement o f clear and unambiguous notice o f the agency 
action and o f the commencement and time o f the lim ita ­
tions period, and also because... the slate express') desig­
nated that this abbreviated lim itations period govern 
[Individuals w ith Disabilities Education Act (IDEA)! admin­
istrative proceedings, weconclude that adoption ofth is 60- 
day lim itations period is not inconsistent w ith  federal 
policies animating the IDEA."

In both cases the parents argued that the short lim ita ­
tions period adopted by the state conflicted w ith  the p r in ­
ciples embodied in  the ID E A  and thus was inconsistent 
w ith  federal law. In  one o f the appeals, the United States 
Department o f Education filed an amicus b rie f on behalf o f 
the parents and the N orth  Carolina. School Boards Associa­
tion filed an amicus b rie f on behalf o f the school system. The 
State o f N orth  Carolina intervened on the side o f the school 
system in both cases.

N o r t h  C a r o l in a ’s  P r o c e d u r e  f o r  D u e  P ro c e s s

The Ind iv idua ls  w ith  D isabilities Act does not contain 
a statute o f lim itations. Courts must "bo rrow " the most 
analogous state statute when ru ling  on the timeliness o f a 
due process com plaint brought pursuant to IDEA. The act 
delegates to states the obligation to devise an appeal p ro ­
cess fo r parental "due process." Under N orth  Carolina law. 
Section 116(d) o f Chapter 115C o f the General Statutes 
expressly incorporates the procedure, fo r appeals con­

tained In Chapter 150B. the A dm in istra tive  Procedures Act. 
inc lud ing  the lim ita tions period set fo rth  in  subsection 23(0. 
The lim ita tions period is 60 days, but it must be "triggered" 
through exp lic it notice by the school system in conform ity 
w ith  G.S. 15OB-23(0

Im p a c t

A fte r upho ld ing  the statute o f lim itations, the court 
ru led that the notice given by the school systems to the 
parents in  each ease was insuffic ient to  trigger the running 
o f the statute o f lim ita tions and remanded than cases for 
further proceedings on the claims barred by the courts 
below. The court also held that schools systems cannot 
make parents "notice p roo f" on the statuie o f lim ita tions 
issue by p rov id ing  them a copy o f the Handbook o f Parents' 
Rights, w h ich  outlines the appeals process and lim ita tions 
period. Instead, a school system must clearly communicate 
to parents in  w rit in g  that it is m aking a final decision and 
provide parents w ith  the in form ation required in G.S. 150B- 
23(0.

Notably, neither case dealt w ith  the “ P rior W ritten  
Notice" form  curren tly  in  use by N orth  Carolina school 
systems. That fo rm  does p rovide  exp lic it notice o f the 
lim ita tions period and process to trigger tr ip  runn ing  o f 
the statute. In cases where the form  is not used, school 
officia ls must provide a separate w ritten  notice pursuant 
to G. S.150B-23(f) in order to trigger the statute. |CM . by 
JM  and EM v. The Bd. o f  Ed. o f  Henderson County. No. 
99-2533; and M E and PE on beha lf o f  CE v. The B un ­
combe Bd. o f  Ed . N o 00-1101; 34 IDEI.R 57 (4ih C ir. 2001) | □

CAMPBELL REPRESENTS SEVERAL BOARDS OF EDUCATION 

IN SPECIAL ED U C ATIO N  MATTERS. HE PRACTICES IN 

ASHEVILLE W ITH  THE FIRM OF ROBERTS A STEVENS. P.A.

UPDATING- YOUR ADDRESS BOOK?

Dors t  - f o r ^ S - t  t o  <xAd f i r e ,  o n l y  s i t € ,  w i t h  r w o r S  
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U p d a te s  an d  N e w  D e v e lo p m e n ts
C h a r t e r  S c h o o l C a s e s

Buncombe C ounty case requ iring  the local school sys­
tem to share the county supplement and fine and forfe iture 
fees w ith  the charter schools in  that county has been ap 
pealed by section member Richard Schwartz. In  the mean­
time. a s im ila r law suit was filed  in  Alamance C ounty in 
March.

C h a r lo t t e  C a s e  A r g u e d  to  F u l l  P a n e l

Sr ction member Luke Largess argued on F’ b. 27 to a ll 11 
members o f the Fourth C ircu it Court o f Appeals in support 
o f the d iv ided  panel decision ove rru ling  Judge Potter's 
ru lin g  that released the Charlotte system from court over­
sight and race-based considerations

D u k e  K ic k e r  V e r d ic t  U p h e ld

Federal D istrict Judge James Beaty denied all motions 
a ttem pting to set aside the more than $2 m illion  sexual 
d ic rim ina tion  verdict against Duke U niversity and awarded 
attorneys fees o f S388.800 to the attorneys fo r the female 
placekicker.

The placekicker was awarded compensatory and pu n i­
tive  damages fo r being cut from  the Duke football team in  the 
fa ll a fter k ick ing  a w in n in g  fie ld goal in spring practice. The 
p la in t if f stated that her recovery w ou ld  fund female athletic 
scholarsh ips.

L e a n d r o  T h ir d  A c t

Judge H ow ard  M anning decreed that state resources must 
be taken from  achieving schools arid put in to low  perform ­
ing schools to meet constitu tiona l requirements.

Outstanding Speakers
P la n  n o w  t o  a t t e n d  t h e  E d u c a t io n  S e c t io n ’s CLE 

P ro g ra m  and A n n u a l M e e t in g  a t  th e  Bar C e n te r  in  C ary 

o n  F rid a y , M a y  11. CLE C hair L iz  R ile y  c o n t in u e s  th e  

s e c t io n 's  t r a d i t io n  o f  o f f e r in g  a s tr o n g  and t im e ly  

p ro g ra m , o n e  t h a t  s h o u ld  a p p e a l t o  e v e ry  m e m b e r. 

T o p ic s  i n c l u d e  A c a d e m ic  F r e e d o m ,  C a m p u s  

R e la t io n s h ip s .  C o n s tr u c t io n  Law. S p e c ia l E d u c a tio n , 

a n d  T e c h n o lo g y  a n d  C o p y r ig h t.

A t t o r n e y  J a m e s A  K e ith  fr o m  Jackso n, M iss., w i l l  

be jo in in g  an  o u ts ta n d in g  ro s te r  o f  p r o m in e n t and 

n a t io n a l ly  re s p e c te d  N.C. a t to r n e y s  t o  c o v e r th e s e  

to p ic s .  Y o u  a re  su re  t o  be in fo r m e d  at.'d e n te r ta in e d .

E d u c a t io n  L a w  C o u n c il  

L e g is la t iv e  P r o p o s a ls  M o v e  F o r w a r d

Student D iscipline rules tighten ing approved in  Sep­
tember meeting and reported in last newsletter, and bus 
discipline ru le additions proposed by council member J im  

Lawrence and approved in  February meeting are being 
introduced in the General Assembly.

F o r s y t h  T e a c h e r  G u i l t y  in  S t u d e n t / S e x  C a s e

H igh School Teacher pleaded g u ilty  to having sex w ith  
student in  v io la tion  o f the new N.C. felony statute. He spent 
several weeks in ja il before tria l and received a probationary 
sentence H is employm ent was terminated. The student 
transferred to another school.

C h a p e l H i l l  H ig h  S c h o o l V a le n t in e  B r e a th  T e s t

Students attending the high school Valentine dance 
at East Chapel H ill School had to pass a blood-alcohol 
d ig ita l sensor test before being allowed into the big dance. 
Those faiP.ng were subject to possible five-day suspensions.

M a s s a c h u s e t t s  A p p r o v e s  R e a s o n a b le  F o r c e

Massachusetts Board o f Education voted to allow' public 
school teachers to physically restrain students who threaten 
themselves or others when other options are ineffectual.

E n g l is h  T e a c h e r s  to  g e t  S e lf - D e f e n s e  T r a i n in g

Parliament approved £22 m illion  fo r school security in 
Great Britain, inc lud ing  self-defense tra in ing. American 
teachers are consulting the ir B ritish counterparts on how 
they deal w ith  v io lent, d isrup tive  and disaffected pupils □

Highlight May 11 CLE
As a lw a ys, y o u  can c o u n t o n  s o lid  m a te r ia ls  t o  ta k e  

w it h  y o u  a n d  r e fe r  t o  w h e n e v e r  y o u  n e e d  th e m , 

to g e th e r  w it h  y o u r n o te s  fr o m  th e  p re s e n ta tio n s .

S m a ll as o u r  s e c t io n  is, w e o f t e n  rank a m o n g  th e  

h ig h e s t  f o r  p e rc e n ta g e  o f  m e m b e rs  a t t e n d in g  o u r  

CLE p ro g ra m  a n n u a l m e e tin g , and t h is  is  a d is t in c t io n  

vve e n d e a v o r  t o  c o n t in u e .

T h e  p r o g r a m  b r o c h u r e  w i t h  f u l l  d e t a i l s  is  

c u r r e n t ly  in  th e  m a i l  b u t  y o u  can check i t  o u t  fo r  

y o u r s e lf  a n d  r e g is te r  o n lin e  a t  th e  NCBA W e b  s i t e  

( w w w .n c b a r .o rg ) o r  c a ll  t h e  CLE D e p a r t m e n t  a t  

(9 1 9 ) 6 7 7 -8 7 4 5  o r  t o l l - f r e e  a t  1 - 8 0 0 - 2 2 8 - 3 4 0 2 .  □
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NCBA Annual M eeting and 

2001  Law Technology Expo
J u n e  2 1 - 2 4  •  T h e  G r o v e  P a r k  I n n  R e s o r t  •  A s h e v i l l e

For more information, please contact Sherry Leonard, 
NCBtfV's convention coordinator,Qt,1-800-662-7*407, ext. 311.
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