


2004 Annual Fishing license feas by slate (ranked by resident) _ 2004 Annual Fishing license fees by state (ranked by non-resident)
Freshwater Saltwater Freshwater Saltwater

State__________ Resident Non-resident Resident Nonresident State__________ Resident Non-resident Resident Non-resident
T e x a s $38.00 $65.00 A laska $15.00 $100.00
N e w  H a m p s h i r e $35.00 $53.00 C a l i f o r n i a $32.80 $88.20
C a l i f o r n i a $32.80 $88.20 W y o m i n g $18.00 $75.00
N e v a d a $29.00 $69.00 I d a h o $23.50 $74.50
M a s s a c h u s e t t s $27.50 $37.50 U t a h $26.00 $70.00
M i c h i g a n $27.00 $41.00 M o n t a n a $19 25 $69.25
U t a h $26.00 $70.00 N e v a d a $29.00 $69.00
O r e g o n $24.75 $61.50 T e x a s $38.00 $65.00
I d a h o $23.50 $74.50 O r e g o n $24.75 $61.50
N e w  J e r s e y $22.50 $34.00 L o u i s i a n a 59.50 $60.00 $5.50 $30.01
M a i n e $22.00 $53.00 S o u t h  D a k o t a $21.00 $59.00
W a s h i n g t o n $21 90 $43.80 $19.71 $39.42 N e w  H a m p s h i r e $3'">.00 $53.00
S o u t h  D a k o t a $21.00 $59.00 M a i l  iu $22.00 $53.00
T e n n e s s e e $21.00 $51.00 A r i z o n a $18.00 $51.50
C o l o r a d o $20.25 $40.25 T e n n e s s e e $21.00 $51.00
C o n n e c t i c u t $20.00 $40.00 N e b r a s k a $15.00 $45.00
O k l a h o m a $20.00 $37.00 W a s h i n g t o n $21.90 $43.80 $19.71 $39.42
V e r m o n t $20.00 $41.00 M i c h i g a n $27.00 $41.00
M o n t a n a $ ’9.25 $69.25 V e i m o n t $20.00 $41.00
K a n s a s $13.00 $41.00 K a n s a s $19.00 $41.00
N e w  Y o r k $19.00 $40.00 C o l o r a d o $20.25 $40.25
O h i o i‘ 19.00 $40.00 C o n n e c t i c u t $20.00 $40.00
A r i z o n a $18.00 $51.50 N e w  Y o r k $19.00 $40.00
M i n n e s o t a $16.00 $35.00 O h i o $19.00 $40.00
R h o d e  I s l a n d $18.00 $35.00 W i s c o n s i n $17.00 $40.00
W y o m i n g $18.00 $75.00 I o w a 517.50 $39 50
I o w a $17.50 S39.50 N e w  M e x i c o $17.50 $39.00
N e w  M e x i c o $17.50 $39.00 M a s s a c h u s e t t s $27.50 $37 50
P e n n s y l v a n i a $17.00 $35.00 O k l a h o m a $20.00 $37.00
W i s c o n s i n $'7.00 $40.00 M i n n e s o t a $18.00 $35.00
Alaska $ 1  T O O $100.00 R h o d e  I s l a n d $18.00 $35.00
K e n t u c k y $15.00 $35.00 P e n n s y l v a n i a $17.00 $35.00
N e b r a s k a $15.00 $45.00 K e n t u c k y $15.00 $35.00
N o r t h  C a r o l i n a $15 00 $30.00 M i s s o u r i $12.00 $35.00
I n d i a n a $14 25 .1.75 N o r t h  D a k o t a $10 00 $35.00
F l o r i d a $13 50 $31.50 $13.50 $31.50 S o u n  C a r o l i n a $10.00 $35.00 $10.00 $35.00
I l l i n o i s $K  00 $24.50 N e w  J e r s e y $22.50 $34.00
M i s s o u r i $12.00 $35.00 A r k a n s a s $10.50 $32.00
V i r g i n i a $12.00 $30.00 $7.50 V .50 F l o r i d a $13 50 $31.50 $1 1.50 $31.50
W e s t  V i r g i n i a $11.00 $30.00 A l a b a m a $9.50 $31.00 $11 .00 $31.00
A r k a n s a s $10.50 $32.00 N o r t h  C a r o l i n a 515.00 $30.00
N o r t h  D a k o t a $10.00 $35.00 V i r g i n i a $12.00 $30.00 $7.50 $7.50
S o u t h  C a r o l i n a $10.00 $35.00 $10.00 $35.00 W e s t  V i r g i n i a $11.00 $30.00
A l a b a m a $9..,0 $31.00 $16.00 $31.00 M i s s i s s i p p i $8.00 $30.00 $4.00 $30.00
L o u i s i a n a $9.50 $60.00 $5.50 $30.00 H a w a i i $5.00 $25.00
G e o r g , a $9.00 $24.00 I n d i a n a $14.25 $24.75
M a r y l a n d $9.00 $14.00 $10.50 v a r i a b l e I l l i n o i s $13.00 $24.50
D e l a w a r e $8.50 $15.00 G e o r g i a $9.00 $24.00
M i s s i s s i p p i $8.00 $30.00 $4.00 $30,00 D e l a w a r e $8.50 $15.00
H a w a i i $5.00 $25.00 M a r y l a n d $9.00 $14.00 $10,50 " a r i a b l e



Jus ti f ica tion  fo r  Build ing  a New H a tc h e ry  in A n c h o ra g e April 7, 2005

At one time, the Alaska Department o f rish  and Game’s Division o f Sport Fish stocked fish 
produced at six state-owned hatcheries in Southcentral and Interior Alaska waters. Funding 
constiaints closed all but two o f these hatcheries and production was consolidated at the Fort 
Richardson ana Elmendcrf hatcheries. Free waste heat from power plants located on adjacent 
military bases allowed for quick growtn and efficient hatchery operations. But as o f October 
2005, both o f :hese hatcher' rs will lose that heat source.

The loss o f heat is only one part o f the larger picture. The facilities, at over 30 years old, are 
outdated, and are presenting an ever-growing list of problems in maintaining the Sport Fish 
Hatchery program:

- Concrete is crumbling, structural problems are increasing, pipes are failing, electrical 
systems are deteriorating;
Facilities are inefficient, water and heat conservation systems are non-existent;

- Competition for water rights and ground water sources requires more efficient use of 
water;

- Open air raceways violate many state mandated fish disease prevention standards; 
Facilities' were not designed for Alaska’s sever climate, personnel safety issues occur 
during the winter; and

- Facility designs that did not anticipate multiple species production, jerry rigged 
accommodations have a limited life.

The loss o f heat and other facility problems will result in the loss o f 25% of the king salmon 
smolt, 10% of the rainbow trout, 90% o f the arctic grayling production and 100% o f the lake 
trout. This lost production and lost angling opportunity translates into a loss o f millions o f 
dollars o f annual economic benefit to Alaska. Plus, with fewer hatchery fish available, anglers 
will turn towaids harvesting more wild fish stocks, which in many cases, cannot withstand 
additional harvest pressures or are already fully allocated to various user groups.

Sport Fish staff have worked for many years to address these and other problem s,' it none o f the 
remedies have addressed all o f the facility problems and demands. A CH2M Hill report 
completed in December 2004 is a comprehensive study o f the hatchery system and their 
recommendation is to construct a new hatchery facility rather than continuing to * Band-Aid” the 
existing ones. A new facility in Anchorage will: (1) fully address all o f the problems that exist; 
(2) increase fish production by 50%; and (3) meet both current and future stocking demands. A 
new hatchery in Anchorage is clearly the most economically sound alternative.

The new facility will be:

Enclosed to protect fish from birds and mammals, reducing direct predation and 
eliminating exposure to disease from outside sources to meet all state mandated disease 
management standards. This will also protect employees from the arctic environment.

- Based on Recirculating Technology to allow for conservation o f  water and heat. Using 
90% less water would also reduce heating costs by 90%.



M ore Efficient automated feeding systems and facility design facilitate movement o f 
fish for stocking and grading. Reduces costs per fish raised.

Construction o f a new hatchery will all but eliminate the risk o f system failure due to aging 
plumbing and structural decay. Simply installing large boilers, drilling more wells and repairing 
pipes and cement raceways will not solve the problem. The existing facili ies would continue to 
deteriorate and remain inefficient.

Therefore, the Department o f Fish and Game recommends that plans to construct a new hatchery 
facility in Anchorage move forward as quickly as possible.
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SP O N SO R  STA TEM EN T FOR HB 254 
By: R ep resen ta tiv e  N orm an R okeberg

Title: An Act d irec tin g  the A laska N atu ra l G as D ev elo p m en t A u th o rity  to use  m oney 
ap p ro p ria ted  from the  R ailbelt energ y  fund  and  from  o th e r sources fo r p re lim in a ry  
en g in ee rin g  and re la ted  w ork  foi the construction  o f p ip e lin e  fac ilities  to tran sp o rt 
A laska N orth  S lope n a tu ra l gas to the  S ou thcen tra l A laska gas d is tr ib u tio n  g rid , and 
am en d in g  the d e fin itio n  of 'p ro je c t ' as ap p lied  to the w ork  o f the  A laska N atu ra l G as 
D evelopm en t A uthority ; and  p ro v id in g  for an effective date.

House Bill 254 is a companion to an appropriation bill (HB 253) that grants $8,000,01)0 to 
the Alaska Natural Gas Development Authority (ANGDA) for purposes described in 
AS 41.41.210. This bill, HB 254, creates the referenced statute, AS 41.41.210.

AS 41.41.210 creates the statutory authority for the Alaska Natural Gas Development 
Authority to use monies appropriated from the Railbelt energy fund to initiate and 
continue the preliminary engineering, design and construction of the gas transmission 
pipeline and other facilities for delivering gas from the principal Alaska North Slope 
natural gas pipeline to the Southcentral Alaska gas distribution g-^d.

I IB 254 clarifies the project definition and ANGDA's scope T work to include: 1) a spur 
line route adjacent to the Parks Highway to Southcentral from an appropriate Northern 
point of the main gas pipeline; 2) a direct ("bullet line") pipeline from Prudhoe Bay to 
Southcentral; 3) the spur pipeline from Glennallen to Southcentral; and 4) the Prudhoe 
Bay to Valdez gas pipeline.

The expanded activities and routes will allow the State of Alaska to be prepared to meet 
future deadlines for construction of the main natural gas pipeline project or provide an 
alternative means of transporting Alaska's stranded gas to a market servicing the needs 
of the majority of our citizens.

I urge your support of this legislation.
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SEC TIO N A L A N A LY SIS nOR HB 254 
By: R ep resen tative N orm an R okeberg

Title: An Act d irectin g  the A laska Natural G as D ev e lo p m en t A uthority  to use m oney  
appropriated  from  the R ailb elt en ergy  fund and from other sou rces for prelim inary  
en g in eer in g  and related  w ork for the construction  o f p ip e lin e  fac ilities  to transport 
A laska N orth S lo p e  natural gas to the Southcentral A laska gas d istr ib u tion  grid, and 
am en d in g  the d e fin it io n  o f  'project' as ap p lied  to the w ork o f  the A laska Natural Gas 
D ev e lo p m en t A uthority; and p ro v id in g  for an effectiv e  date.

Section  1: P ro v id e s  leg is la t ive  find ings.

Section  2: E stab lishes  AS 41.41.210, w h ich  p ro v id e s  the  a u th o r i ty  for the A laska
N a tu ra l  G as  D e v e lo p m e n t  A u th o r i ty  (A N G D A ) to in itia te  the  p re l im in a ry  
en g in e e r in g ,  des ign ,  a n d  co n s tru c t io n  of the  g a s  t ran sm iss io n  p ip e lin e  and  
o th e r  facilities for d e l iv e r in g  g as  .. j m  the  p r in c ip a l  A laska N o r th  S lope 
n a tu ra l  gas  p ip e l in e  to the  S o u th cen tra l  A laska g a s  d is t r ib u t io n  grid.

Section 3: A m e n d s  the  def in it ion  o f  "p ro jec t"  to p ro v id e  A N D G A  w ith  ..everal
p ro ject o p tio n s .

Section  4: Im m e d ia te  effective date .
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The RESOURCES Committee considered: 

HOUSE BILL NO. 254

(9)

HB 254

NAT. GAS SPUR LINE AND DISTRIBUTION GRID

FURTHER REFERRALS: Finance

"An Act directing the Alaska Natural Gas Developi.:°r* Authority to use money appropriated from the Railbelt 
energy f*nd and from other sources for preliminary engineering and related work for the construction of 
pipeline facilities to transport Alaska North Slope natural gas to the Southcentral Alaska gas distribution grid, 
and amending the definition of 'project' as applied to the work of the Alaska Natural Gas Development 
Authority; and providing for an effective date."
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FISCAL NOTE
STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):______________
Title Nut. Gas Spur Line and Transportation Gnd

Fiscal Note Number: 1________
Bill Version: HB 254
(H) Publish Date: 4/29/05

Dept. Affected: Revenue
[ R D U _______
Component _______

ANGDA

Sponsor
Requester

Rokeberg
House Oil and Gas

Expenditures/Revenues

Component No 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Setvices
T ravel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Misc_.,aneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES | | | I I
CHANGE IN REVENUES ( ) f
FUND SOURCE (Thousands of Do ..rs)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

I TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s F^ '006 budget proposal- I
POSITIONS
Fuil-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if lecessary)

HB 254 authorizes the Alaska Natural Gas Development Authority to contract for preliminary engineering 
and related work for the construction of pipeline facilities to transport Alaska North Siope natural gas to the 
Southcentral Alaska gas distribution grid. This authorization is specifically contingent upon appropriation of 
funding for that purpose, thus the passage of HB 254 without a separata appropriation from the Railbelt 
Energy Fund or other source will have no fiscal impact on ANGDA.

Prepared by: Jerry Bui J________________________________________  Phone 465-2302
Division Special Assistant to the Commissioner____________________  Date/Time 4/26/05 12:01 PM

Approved by: Tom Boutin, Deputy Commissioner_______________________  Date 4/26/2005______
Agency Revenue___________________________________________

(Revised 9 23/2004 OMB)
FISCAL
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Walter J. Hickel Box 101700 
\nchorage, Alaska 99510- I70'j 

Telephone 907-343-240T 
Fax 907-343-2211 

Email wjhickel@gci net

April »4, 2005

The Honorable Norm Rokebetg 
Chairman, House Rules Committee 
Alaska State Capitol, Room 214 
Juneau, AK 99801-1182

Dear Chairman Rokeberg:

On behalf o f  the citizen organization Backbone 2,1 am writing in support o f  your 
legislation 11B253 and HB254. We feel that the options for gas-line developm ent that 
will bring gas into Southcentral Alaska and provide the basis for an ongoing econom y for 
our state are very important. It is clear that the majority o f  the people o f  Alaska support 
an all-Alaska pipeline.

Your legislation will provide the necessary funds for the Alaska Natural Gas 
Development Authority to move forward w ith such a project.

Thank you for your leadership for the future o f Alaska.

With best regards.

FAX 907-465-2040

Sincerely,

SUPPORT
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A.tchorage Daily News
N a t u r a l  g a s  l i n e  f r o m  N e n a n a  t o  S o u t h c e n t r a l  p r o p o s e d
ASSEMBLY MEETING: Anchorage, Mat-Su bodies heard from Enstar official.
By RINDI W HITE 
Ancho rage  D a ily  News

(Published: April 29, 2005)

CH U G IAK  -- A p ipe line  from  na tu ra l gas fie ld s in the Nenana Bas in  cou ld  p rov ide  the  gas needed to carry  
S ou th cen tra l A la ska  th rough  an im pend ing  sho rtage , the pres id  o f Ensta r N a tu o l G as Co. to ld  law m akers  
Thu rsday .

Ensta r 's  Tony  Izzo c .d M un ic ipa l L igh t & Pow er genera l m anage r Jim  Posey p re sen ted  in fo rm a tio n  about a 
na tu ra l-g a s  line  to un tapped  fie ld s  nea r Fa irb anks a t a jo in t m ee ting  o f the Ancho rage  and M a tanu ska -S u s itn a  
Borough assem b lie s . The fw o e lected  bod ies m eet qua rte r ly  to d iscu ss  issues o f im p c rt to S o u th cen tra l A la ska .

N atura l gas is  one of those  issues, a ncho rage  and the M at-Su  are  hom e to  m ore  than  4 7 3 ,0 0 0  cu s tom e rs  of 
M un ic ipa l L igh t & Power, Chugach  e le c tr ic  A ssoc ia tion  and Ensta r. The two u t ilit ie s  use En s ta r na tu ra l gas to 
genera te  pow er fo r cu s tom e rs  a c ro ss  the reg ion.

A nchorage  M ayo r M ark Beg ich sa id  Sou th cen tra l A la ska 's  e conom y cou ld  be in d ange r if in expensw e  u t ilit ie s  are  
no longer ava ilab le ."  If we don 't m ove  on th is  issue  in som e fo rm , o r have som eone  m ove  on it, w e 're  go ing  ro 
choke off e conom ic  deve lopm en t," he sa id . A t best, Beg ich sa id , na tu ra l gas s to re s  in Cook  In let cou ld  hold ou t 
until 2012. Rut even th a t cou ld  dam pen  bus iness oppo rtun it ie s , due to h ighe r na tu ra l gas p rices . Izzo to ld 
m em bers o f both a ssem b lie s  tha t the  price  of Ensta r gas jum ped  1  ̂ pe rcen t in 2004 and an o th e r 17 pe rcen t in 
January.

Posey sa id  tw o -th ird s  o f the g c s  p roduced in Coo". In let goes to tw o industr ia l users , a urea p lan t and a liqu id  
na tura l gas p lant, both on the 'Cenai Pen in su la . The com pan ies , in the next five  yea rs, w ill be dec id ing  w he the r 
o r not to con tinue  ope ra tion s .n Cook In let.

But, Posey sa id , those  two users pa> tw o -th ird s  o f the cost o f gas p roduction . If th ey 're  no longe~ using gas, he 
sa id , gas p rices  fo r genera l con sum ers cou ld  go th rough the roof. And gas sh o rtage s  w ou ld  s t ill be fe lt in 2012  
un less new gas is found.

If e xp lo ra tion  and p roduction  by Cook In let gas p roducers succeed , Posey sa id , they cou ld  add about 10 yea rs  
to the lifespan  of the Cook In le t fie ld , a t a cost o f about $465 m illion . Chang ing  to a d iffe ren t fuel source  w ou ld  
take  m oney too -- $300  m illion  a yea r m o ie  to consum ers to pu rchase  fuel oil or nea rly  $600  m illion  a yea r fo r 
propane, Izzo  sa id, T ha t’s w here  Ensta r, Chugach  E lectric  and M un ic ipa l L igh t & Pow er's  lin e  to the Nenana 
Basin  com es in.

"Heck, we cou ld  bu ild a sp u r line som ew he re  betw een those  num bers and get it to Fa irbanks , and it 's  a o n e ­
tim e sho t," Izzo  sa id , re fe rring  to the e stim ated  $500  m illion  co st o f bu ild ing  a no rthe rn  p ipe lin e  route  to 
Nenana.

Izzo sa id  U sibe lli, Doyon Industr ie s  and Andex Resource^ nave a ll team ed up to exp lo re  na tu ra l gas s to re s  in 
the Nenana Pas in . T hey 've  estim a ted  betw een five  and 15 tr illion  cub ic  feet o f gas are  ava ila b le  ir. an area 
about 5C m ile s  from  Fa irbanks. A t today 's  usage rates, that cou ld  m ean an add it iona l 50 to 150 yea rs  of na tu ra l 
gas for Sou th cen tra l consu l ie rs .

ADN SUPPORT STORY
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ENSTAR , in co o pe ra tio n  w ith  Cook  In le t T riba l C ounc il, has rece ived  $2 .5  m illion  from  the U .S . D epa rtm en t o f 
Ene rgy  to  s tu d y  a rou te  from  Nenana to  S ou th cen tra l A la ska . T hey 'll s ta rt the 18 -m on th  s tudy  period in June, 
Izzo  sa id .

A cco rd ing  to  Izzo , it 's  lik e ly  the  gas sp u r- lin e , a 24 -in ch  pipe, w ou ld  fo llow  the  rou tes o f the  A la ska  Ra ilroad , the 
Pa rks H ighw ay  and e le c tr ic  lin e s  th a t run from  M at-Su  to Nenana. S tu d y in g  the route , he sa id , cou ld  take  as 
m uch as $6 m illion , and  the  co m pan y  is look ing  fo r m ore  fund ing . In a b e s t-ca se  scena rio , he sa id , the  line 
cou ld  be s tud ied  and bu ilt in fo u r yea rs .

Izzo sa id  th is  line cou ld  m ove  fc rw a rd  w he tne r a ga s line  is bu ilt from  P rudhoe  Bay to V a ld e z  o r to Canada. If a 
line  from  P rudhoe  Bay is bu ilt, he sa id , it w ou ld  lik e ly  connect to that ga s line  near Fa irbanks. But even if no line 
is bu ilt, th is  p ro je c t can  m ove  fo rw ard .

Izzo sa id  p roponen ts  o f the  N enana B as in  line  a re  w ork ing  w ith  re p re sen ta tiv e s  fron . the A la ska  Natura l G as 
D eve lop m en t A u tho rity . The tw o  g ro up s  sha re  m em bers , he sa id . H ow ever, the au th o r ity  p roposes d separa te , 
com pe ting  line  from  G le n n a lle n  to  Pa lm er.

"W hat w e ’ re w ork ing  on is a p r iva te  in du s try  in itia tive . We have  a d iffe ren t leve l o f u rgency ," Izzo sa id. "P riva te  
in dustry , suppo rted  by the  federa l g o ve rn m en t, be lieves the im pact on the  m a jo r ity  o f A la skan s  is so g rea t that 
It’s im p e ra tiv e ."

R ep re sen ta tiv e s  from  both  m u n ic ip a lit ie s  sa id  they 'd  con s ide r re so lu tion s  in fa vo r o f the proposed Ensta r gas 
line a t up com ing  a s se m b ly  m ee ting s.

Da ily  News repo rte r R ind i ’ Vh ite  can be reached at rw h ite@ adn .com  or 1 -9 07 -352 -67 09 .

Print Page | C lose Window

C o p y rig h t ©  2005  The A n ch o ra g e  D a ily  N ew s ( w w w .a d n .c o m )

htip://www.adn.com/ncws/ulusku/v-printer/story/6433222p-6312276c.html 4/30/2005

mailto:rwhite@adn.com
http://www.adn.com
http://www.adn.com/ncws/ulusku/v-printer/story/6433222p-6312276c.html




Representative Jay Ramras 
Co-Chair, House Resources 
V-Chair, Economic Develop. 

Tourism & Trade 
House State Affairs 

119 N. Cushman St. Sui4e 207 
Fairbanks, Alaska 99701 
Phone: (907) 452-1088 

Fax: (907) 452-1146

aiatffea & ta‘ t  leg is la tu re While in Session 
State Capitol, Room 104 

Juneau, Alaska 99801-1162
(907) 465- 3004 
Fax: 465-2070

Toll Free: (877) 465-3004

House District 10

feoudf of ftpp, ,enta*foetf

Sponsor Statement
HB 2 5 6

“An Act nam ing the Ruth Burnett Spor! Kish Hatchery in Fairbanks”

HB 256 is based on the belief that Fairbanks will soon be constructing a nuch needed fish 

hatchery, and the much of the credit for that project belongs to the late former Mayor Ruth 

Bumett.

Ma> s Burnett’s efforts were instrumental in securing approxim ately $10 million in federal 

funding for the construction of the hatchery. Passage of HB 256 will show that the Alaska 

Legislature believes in the hard work of its local citizens, in not only supporting an idea but 

assisting in making it a reality.

Representative_Jay_Ramras@legii.\s,;M



IOUSE COMMITTEE REPO

(9)
Date R eferred  to Com m ittee: April 11,2005 FU RTH ER REFERRALS:

Date of Committee Action:

The RESOURCES Committee considered: HB 256

HOUSE BILL NO. 256 RUTH BURNETT SPORT FISH HATCHERY

"An Act naming the Ruth Burnett Sport Fish Hatchery in Fairbanks."

Recommends it be replaced with [ ] HCS or ( 1 CS f o r ________________________________________________ (____________ )
For Senate Bills with new title: [ ) Technical Title I ] New Title: HCR________  [ ] S am e  T itle  [ ] New T itle

( J attach am endm ents
[ ] add new referral t o _____________ Com m ittee
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FISCAL NOTE
S T A T E  O F  A L A S K A
2005  L E G IS L A T IV E  S E S S IO N

Revision Date/Time (Note if correction):
Title An Act Naming the Ruth Burnett

Sponsor
Requester

Representative Ramrcs

E xpend itu re s /R evenues

F is^ l Note Number:
Bill Version:
(H) P iolish Date:

Dept. Affected: 
'RDU

1
HB 256
4/11/05

Fish and Game

Sport Fish Hatchery in Fairbanks
Sport Fisheries

Component Sport Fisheries

House Fisheries Committee Component No. 145

Nob: Amounts do not include inflation unless otherwise noted below.
(Thousands of Dollars)

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel —Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES I I I i  [
ICHANGE IF REVENUES ( ) T  I I I I I I
FUND SOURCE________________________________________ (Thousands of Dollars)_____________________
1C02 Federal Receipts
1003 GF Match
1004 GF
1005GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0

oo

Estimate o f any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill Is Included in the Governor’s FY 2006 bur'-'nt p roposal: ;
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Passage of this legislation would hr ve no fiscal impact.

Prepared by: Sarah Gilbertson   Phone 465-6137
Division Legislative Liaison_____________________________________ Date/Time 04/07/05 8:35 a.m.
Approved by: McKie Campbell, Commissioner_______________________________Date 4/7/2005
Agency Alaska Department of Fish & Game______________________

(Rov.sed 12/2003 OMB) Page 1 o f 1



AS 35.40 NAMES OF PUBLIC W ORKS

Section
1. Reeve Boulevard.
5. Klondike Highway.
10. E. L. Patton Bridge.
15. Douglas Bridge.
20. Brenwick/Craig Road
25. Dillingham to Aleknagik Road.
30. Woodrow Johansen Expressway.
35. Veterans' memorials.
40. Robert J. Mitchell Expressway.
45. Crabbie's Crossing.
50. Ralph M. Bartholomew Veterans' M emorial Bridge.
55. Clint Starnes Memorial Bridge.
60. Charles E. Carney M emorial Bridge.
65. Chief Eddie Hoffman Road.
70. Bob Blodgett N om e-Teller Highway.
75. Ina Johnston Bridge.
80. 3riggs Bridge.
82. Sergeant James Bondsteel Bridge of Honor.
85. Black Veterans Recognition Bridge.
90. Manvil H. Olson Bridge.
95. Mountain View Road
100. George W. Palmer M emorial Bridge.
105. East Egan Drive.
110. Robert B. Atwood Building.
115. Herman Leirer Road.
120. State Trooper Bruce A. Heck Memorial Corridor 
125. Terry M iller Legislative Office Building.
130. Ted Stevens Anchorage International Airport.
’35. Alaska Native Veterans' Hor.or Bridge.
140. Joe Redington, Sr., Memorial Trail.
145. Fred Zharoff Memorial .Bridge.
150. Trooper Hans-Peter Lothar Roelie M emorial Weigh Station. 
155. Officer Justin Todd W ollam Memorial Bike Trail.
160. Mail Carrier Emil W egner Memorial Corridor.
165. Wendy Ann Cogdell Memorial Rest Area 
170. Katclyn O hm erM arkley Bridge.
175. William Ransom W ood Centennial Bridge.
180. Tom Madsen Airport.
185. Sven Haakanson, Sr., Airport.
190. Jack Coghill Bridge to the Interior.



R»pr»3ontatlv* Jay Ram ras 
Co-Chair, Houae Raaourcoa  
V-Chair, Econom ic Dava! op. 

Tourism & 7>atf« 
H oum  Statu Attain

113 N. Cushman St. Suite 207. 
Fairbanks, A lask.t 98701 
Phono1 (907) 45:1-1090 

Fax: (907) 452-114 f

Alaska 3tate tcgislaturE
While In seas on

S t a lo  C a p ito l, R o o m  1 0 4  
Junec^ ' A la s k a  9 9 8 0 1 - 1 1 8 2

Toll Frea: 87*» -465 -3004Fax: (907) 466 -2070

House Dieti tct 10

(907) V65-3004

UlaiJBf of 'Rcpresrntatiocs

April 4,2005 

Doar Mi

i! was a pleasure speaking to you on Friday. I have known your family since I was a

Thank you for expressing interest and support in naming the new Fairbanks fish 
hatchery, the Ruth Burnett Sport Fish Hatchery.

After Ruth’s service to the community as City Mayor and your family’s long storied 
commitment to *no betterment of Fairbanks; along with Rutfra special passion about 
the fish hatchery idea that she expressed to Senator Stevens, I think it is a fittii .g 
honor.

Please fax back to us a letter ;ndinating your consent to use Ruth’s name.

We would like to finish drafting cur bill in the next day or twc, so we can get it read 
across the floor of the State House and begin tf*» process of making the Ruth Burnett 
Sport Fish Hatchery a reality

Please fax your return correspondence back to (907) 465-2070

child.

Sincerely,

Representative Jay Ramras 
District 10



y r m t m v r n  m  W t e  arctic fire S safety
@001/001

Arctic Fine and Saft^v 
m 30tt Ave

Faiibanla, AK 99701 
207-452-7806

'^prii 4, 2005

Dear Rtpresentaiive Jay Ramras.

»^ngRuth's name i s q u i t e ^ t S  FairbanJcs fish ba^hery  biU,
C O - ,  , o u »  Rulh,  ^  ( „ t  Ac Z Z ^ Z

Thank you,





Re;., ten ta tive  Jay Ramras 
Co-Chair, House Resources 
V-Chair, Economic Develop. 

Tourism & Trade 
House State Affairs 

119 N. Cushman St. Suite 207 
Fairbanks, Alaska 99701 
Phone: (907) 452-1088 

Fax: (907) 452-1146

A laska State Legislature While in Session 
State Capitol, Room 104 

Juneau, Alaska 99801-1182
(907) 465- 3004 
Fax: 465-20/0 

Toll Free: (877) 465-3004

House District 10

House of Representatives 
Sponsor Statement 

HB 269
House Bill 269 addresses contnbution actions relating to the costs o f environm ental cleanups and the 
dam ages associated with hazardous substance relcas s. Current statutes impose joint and several 
liability associated with hazardous substance releases. They are known as responsible parties. A 
party who incurs cleanup costs and damages may bring a court action against other responsible 
parties to have them pay for their fair share of the environmental cleanup.

V oluntary cleanups form the vast majority o f the cleanups conducted in the State o f Alaska. 
V oluntary cleanups allow the State of Alaska to focus its limited resources on monitoring 
responsible party cleanup actions, ini .ead o f undertaking costly administrative or judicial 
enforcem ent actions to force cleanups, or undertaking cleanups at public expense. The right to these 
contribution actions creates an important incentive for voluntary cleanups, by allowing responsible 
parties to undertake effective cleanups themselves, and then be able to share the costs and Outer 
related damages with other responsible parties, who may be unwilling to voluntarily undertake or 
assist with the cleanup.

The United States Supreme Court, in Cooper Industries  v. A v n ill Services, found that a responsible 
party could not bring a contribution action until such time as it has been sued by the by a state or 
federal government, or had entered into a formal administrative settlement o f liability. The A v a ill 
decision has created confusion as to the contribution rights of responsible parties who undertake 
voluntary cleanups, and has placed in jeopardy the process of voluntary cleanups under AS 
46.03.822.

Furthermore, the A vo id  decision is in conflict with an earlier Alaska Supreme Court decision in, 
Federa l Deposit Insurance C orpora tion  v. La id law  Transit, and, in the absence of legislative action, 
responsible parties in Alaska may be fearful of undertaking v( 'untary cleanups at their own expense.

The purpose o f HB 269, is to respond to the A v a ill and La id law  decisions by clarifying the language 
in AS 46.0j.822(j), ensuring that responsible parties who conduct voluntary cleanup* may bring 
contribution actions against other responsible parties.

*****

HB 269
S p o n s o r  S t a t e m e n t

24-LS0879U



While in S: ssion 
State Capitol, Room 104 

Juneau, Alaska 99801-1182V-Chair, Economic Develop. 
Tourism & Trade 

House State Affairs
119 N. Cushman St. Suite 207 

Fairbanks, Alaska 99701 
Phone: (907) 452-1088 

Fax: (907) 452-1146

Toll Free: (877) 465-3004

House District 10

(907) 465- 3004 
Fax: 465-2070

H o u s e  o f  R e p r e s e n t a t i v e s  

S e c t i o n a l  S u m m a r y

H B  2 6 9  

W o r k  O r d e r  2 4 - L S 0 8 7 9 V A

Section 1. D escnbcs the Legislative Findings and Purpose o f this bill. The United States 
Supreme Court, in Cooper Industries v. A v ia ll Sendees, found that a responsible party could not 
bring a contribution action unless a state or the federal government had brought a suit against 
them, or had entered into a formal administrative settlem ent of its liability. The A v a ill decision 
has created confusion as to the contribution rights of responsible parties, who have or will 
conduct voluntary cleanups, and has placed in jeopardy the process o f voluntary cleanups under 
AS 46.03.822.

Furthermore, the A v a ill decision is in conflict with an earlier Alaska Supreme Court decision, 
Federal Deposit Insurance C orporation  v. La id law  T ransit, and in the absences of legislative 
actions, responsible parties in Alaska may be fearful o f undertaking voluntary cleanups.

Voluntary cleanups form the vast majority of the cleanups conducted in the State o f Alaska. 
Voluntary cleanups allow the State of Alaska to focus its limited resources on monitoring 
responsible party cleanup actions, instead of undertaking costly adm inistrative or judicial 
enforcem ent actions to force cleanups, or undertaking cleanups at public expense. The rg h t to 
these contribution actions creates an important incentive for voluntary cleanups, by allowing 
responsible parties to undertake effective cleanups themselves, and then be able to share »'iose 
costs with other responsible parties, who may be unwilling to voluntarily undertake or assist with 
the cleanup.

Section 2. Ensures that a party may seek contribution from any other person who is liable for 
the contamination after the issuance o f a potential liability determination by the Departm ent o f 
Environmental Conservation.

Section 3. Defines "potential liability determination”.

Section 4. States that the changes made in sections 2 and 3 apply to liability for the release or 
threatened release of hazardous substances that occurred before or after this law takes effect.

Section 5. States that this Act will take effect immediately.

Representative,. Jay_Ramras @ lec

SECTIONAL SUMMARY



FISCAL NOTE
S T A T E  O F  A L A S K A
200 5  L E G IS L A T IV E  S E S S IO N

Revision Date/Time (Note if correction):_______________
Title "An Act relating to contribution actions relating
to the release of a hazardous substance..."

Fiscal Note Number:
Bill Version:
() Publish Date:

H8269-LAW-Env-4-20-0!

Dept. Affected: LAW
■r d c  CIVIL__________
Component Environmental

Sponsor
Requester

Representative Ramras
House Resources

E xpend itu re s /R evenues
Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES
[CHANGE IN REVENUES ( ) ] '

1L02 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

0.0Estimate o f any current year (FY2005) c o s t : ____________
Mark this box (X) if funding fo r  this bill is included in the Governor’s FY 2006 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a soparato paqe if necessary)
This bill would remove uncertainty caused by the United States Supreme Court's December 2004 decision 
in Cooper Industries v. AviJi Services concerning the contribution rights of persons conducting voluntary 
cleanups under the state's hazardous substance liability law. HB 269 clarifies that parties responsible for 
hazardous substance cleanup costs and damages can seek contribution under AS 46.03.822(j) from other 
responsible parties in the absence of a lawsuit brought by the state or others to force cleanup.
Without such clarifying legislation, the Department of Law could incur an increase in costs in the future. 
The uncertainty caused by Aviall would likely force the state to pursue additional costlv administrative or 
judicial enforcement actions to force cleanups or to undertake cleanups at public expense in absence of 
voluntaiy cleanups by private parties. The likelihood and magnitude of these unanticipated

Prepared by: 
Division

Kathryn Daughhetee, Director Phono 465-367?
Administrative Services Division Date/Time 4/20/05 12:03 PM

Approved by: Kathryn Daughhetee for David Marquez, Attorney General
Agency Department of L aw_________________________________

Date 4/20/2005

(Revised 912312004 OMB) Page 1 of 2



F IS v . A L  N O T E

ANALYSIS CONTINUATION
and unbudgeted costs to the Department of Law is not known. However, enactment of this legislation would prevt it these costs 
from occurring in the future by removing the uncertainty caused by the Aviall ruling as it applies to the stale's hazardous substance 
liability statute

S T A T E  O F  A L A S K A  B IL L  N O . HB269-LAW-Env-4-20-0!
2 005  L E G IS L A T IV E  S E S S IO N

Page 2 of 2



FISCAL NOTE
S T A T E  O F  A L A S K A  Fiscal Note N u m b e r : _______
2 0 0 5  L E G IS L A T IV E  S E S S IO N  Bill Version: HB 26S

() Publish Date: _____

Revision Date/Time (Note if correction): Dept. Affected: Environmental Conservation
Title An Act relating to contribution actions relating to RDU Spill Prevention and Response

the release of a hazardous substance Component Contaminated Sites
Sponsor Representative Ramras
Requester Resources, Judiciary Component No. 2386

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 o.c 0.0 0.0 0.0 0 0
Equipment 0 0 0.0 0.0 0 0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0 ( . 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0,0 0.0 0.0 0.0 0.0 0.0

ICHANGE IN REVENUES ( ) 0.0 0.0 on ______0 0.0 0.0 I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0 0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0 0 JO
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0 0
Other (Specily Type--Do not abUeviale 0.0 0.0 0 0 0.0 0.0 00

TOTAL 00 0.0 00 0.0 0.0 0.0

Estimate o f any current year (FY2005) cost- 0.0
Mark this box (X) if funding fo r this bill is included in the Governor's FY 2006 budget p ioposa l: I
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separata pane if necessarvl
Passage ot HB 269 would not result in any fiscal impact to the Department because it preserves the voluntary 
cleanup program now in place.

Prepared py Larry Dietrick Phone 465-5250
Division Spill Prevention and Response Date/Time 4/20/2005 12:^5 p.m.
Approved by: Kurt Fredriksson Date 4/20/2005 12:45 p.m.
Agency Department of Environmental Conservation

(Rovised 9/23/2004 OMB) Page 1 o f 1



IOUSE COMMITTEE REPO

Date Referred In Committee: April 14,2005 

Date of Committee Action:

The RESOURCES Committee considered: 

HOUSE BILL NO. 269

(9)
F U R T H E R  R E F E R R A L S :  J u d ic ia ry

HB 269

HAZARDOUS SUBSTANCE RELEASE LIABILITY

"An Act relating to contribution actions relating to the release of a hazardous substance; and providing for an 
effective date."

Recommends it be replaced with [ J HCS or [ ) CS f o r _________________
For Senate B ills w ith new title : /  /  Technical Title I  ]  New Title: HCR_

J
[ ] S am e T itle  [ J New T itle

| J attach am endm ents 
[ ] add new referral t o . 
| J Letter o f  Intent____

Committee
Committee
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Sec. 46.03.822. Strict liability for the release o f hazardous substances.

(a) Notwithstanding any other provision or rule of law and subject only to the 
defenses >et out in (b) of this section, the exception set out in (i) o f this section, the 
exception set out in AS 09.65.240, and the limitation on liability provided under AS 
46.03.825, the following persons are strictly liable, jointly  and severally, for damages, for 
the costs of response, containm ent, jm oval, or remedial action incurred by the state, a 
municipality, or a village, and for the additional costs o f a function or service, including 
administrative expenses for the incremental costs of providing the function or service, 
that are incurred by th~ state, a municipality, o r a village, and the costs o f projects or 
activities that are delayed or lost because o f the efforts o f the state, the municipal ly, or 
the village, resulting from an unpermitted release of a hazardous substance or, with 
respect to response cosu>, the substantial threat of an unpermitted release o f a hazardous 
substance:

(1) the ow ner of, md the person having control over, the hazardous 
substance at the time of the release or threatened release; this paragraph uoes no 
apply to a consum er product in consum er use;

(2) the ow ner and the operator o f a vessel or facility, from which there is a 
release, or a threatened release that causes the incurrence of response costs, of a 
hazardous substance;

(3) any person who at the time o f disposal of any hazardous substance 
owned or operated any facility o r vessel at which the hazardous substances were 
disposed of, from which there is a release, or a threatened release that causes the 
incurrerice of response costs, of a hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for 
disposal or treatment, or arranged with a transporter for transport for disposal or 
treatment, o f hazardous substances owned or possessed by the person, other than 
domestic sewage, or by any other party or entity, at any facility or vessel owned 
or operated by another party or entity and containing hazardous substances, from 
which there is a release, or a threatened release that causes the incurrence of 
response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous substances, other 
than refined oil, for transport to disposal or treatment facilities, vessels or sites 
selected by the person, from which there is a release, o r a threatened release that 
causes the incurrence of response costs, o f a hazardous substance.
(b) In an action to recover damages or costs, a person otherwise liable under this 

section is relieved from liability under this section if the person proves
(1) that the release or threatened release o f the hazardous substance to 

which the dam ages relate occurred solely as a result of
(A) an act o f war;
(B) except as provided under AS 46.03.823(c) and 46.03.825(d), 

an intentional or negligent act or omission of a :hird party, other than a 
party o r its agents in privily of contract with, or employed by, the person, 
and that the person

(i) exercised due care with respect to the hazardous 
substance; and

I STATUTORY REFERENCE



(ii) took reasonable precautions against the act or omission 
o f the third party and against the consequences of the act o r 
omission; or
(C) an act o f God; and

(2) in relation to (1)(B) or (C) of this subsection, that the person, within a 
reasonable period of time after the act occurred,

(A) discovered the release or threatened release of the hazardous
substance; and

(B) began operations to contain and clean up the hazardous
substance.

(c) For purposes of (b)(1)(B) of this section, a third party or an agent of a third 
party is in privity r f  contract with the person who is otherwise liable, if the third party or 
its agent and the person are parties to a land contract, deed, or other instrument 
transferring title or possession of the real property on which the facility in question is 
located, unless that property was acquired by the person after the disposal or placement 
o f the hazardous substance on, in, or at the facility, and the person establishes that the 
person has satisfied the requirements of (b)(1)(B) i f this section and establishes that

(1) ui the time the person acquireu me facility the person did not know and 
had no reason to know that a hazardous substance that is the subject o f the release 
or threatened release was disposed of on, in, or at the facility;

(2) the person is a governmental entity that acquired the facility by 
escheat, o r through another involuntary transfer or acquisition, or through the 
exercise o f eminent domain authority by purchase o«- condemnation;

(3) the person is a corporation organized under 43 U.S.C. 1601 - 1629e 
(Alaska Native Claims Settlement Act) that acquired the facility under those 
sections;

(4) the person acquired the facility by inheritance or bequest; or
(5) the person is a state governmental entity and the slate acquired the 

facility under Public Law 85 - 508 (Alaska Statehood Act).
(d) To establish that a person had no reason to know that the hazardous substance 

was disposed of on, in, o r at the facility, as provided in (c)(1) and (1) of this section, the 
person must have undertaken, at the time of voluntary acquisition, all reasonable inquiries 
into the previous ownership and uses o f the property consistent with good commercial or 
custom ary practice in an effort to minimize liability. For purposes of this subsection a 
court shall take into account all relevant facts, including

(1) any specialized knowledge or experience the person has;
(2) the relationship of the purchase price to the value of the property if it 

were uncontaminated;
(3) commonly known or reasonably ascertainable information about the 

property;
(4) the obviousness of the presence or likely presence of contamination at 

the property; and
(5) the ability to detect contamination by appropriate inspection,

(c) This section does not diminish the liability of a person who previously owned 
o r operated a facility or vessel and who would otherwise be liable. If the person obtained 
actual knowledge of the release or threatened release of a hazardous substance at the



faci'ity or vessel and subsequently transferred ownership to another w ithout disclosing 
that knowledge, the person is liable under (a)(2) o f this section, and a defense under
(b)(1)(B) of this section is not available to the person.

( 0  This section does not diminish the liability o f  a person who, by an act or 
om ission, caused or contributed 10 the release or threatened release o f a hazardous 
substance that is the subject o f the action relating to the facility or vessel.

(g) An indemnification, hold harmless, or similar agreement, or conveyance of 
any nature is not e./ective to transter liability under this section from the ow ner or 
operator o f a facility o r vessel or from a person who might be liable for a release or 
substantial threat of a release under this section. This subsection does not bar an 
agreement to insure, hold harmless, or indemnify a party to the agreement for liability 
under this section. This subsection does not bar a cause of action that an owner, operator, 
or other person subject to liability under this section, or a guarantor, has or would have, 
by reason of subrogation or otherwise against another person

(h) The state, a municipality, a village, a person who acts as a volunteer and is 
engaged in a response action under the direction o f the federal or stale on-scene 
coordinator, and a vessel of opportunity engaged in a response action under the direction 
o f the federal or stale on-scene coordinator are not liable under this section for costs or 
damages as a result of actions taken in response to an emergency created by a release or 
threatened release of a hazardous substance generated by or from a facility or vessel 
owned by another person unless the actions taken by the state, the municipality, the 
village, the volunteer, or the vessel constitute gross negligence or intentional misconduct

(i) In an action to recover damages and costs, a person otherwise jointl, and 
severally liable under this section ;s relieved of jo in t liability and is liable severally for 
damages and costs attributable to that person if the person proves that

(1) the harm caused by the release or threatened release is divisible; and
(2) there is a reasonable basis for apportionment o f costs and dam ages to

that person.
(j) A person may seek contribution from any other person wh i is liable 

under (a) of this section during oi ftcr a civil action under (a) of this section. 
Actions under this sur section shall be brought under the Alaska Rules o f Civil 
Procedure and are governed by state law. Ir. resolving claims for contribution under 
this section, the court may allocate damages and costs among liable parties using 
equitable factors determined to be appropriate by the court. This subsection does 
not diminish the right o f a person to bring an action for contribution in the absence 
o f a civil action under (a) o f this section.

(k) A unit of state or local government that acquired ownership or control of a 
vessel or facility through bankruptcy, foreclosure, deed in lieu o f foreclosure, tax 
delinquency proceeding, abandonment, escheat, the exercise of eminent domain authority 
by purchase or condemnation, or circumstances in which the governmental unit 
involuntarily acquired title by virtue of its function as a sovereign is not liable as an 
owner or operator under this section unless the governmental unit has caused or 
contributed to the release or threatened release of a hazardous substance at or from the 
facility or vessel, in which case, the governmental unit is subject to liability under this 
section in the same manner and to the same ex'ent, both procedurally and substantively, 
us any nongovernmental entity. A hazardous substance release shall be determ ined to



have occurred as provided in this section. Tor purposes of this subsection, "caused or 
contributed to the release or threatened release o f  a hazardous substance"

(!)  does not include the failure to prevent the passive leaching or 
migration at or from a facility or vessel o f a hazardous substance in the air, land, 
o r water that had first been released to the environment by a person other than the 
governmental unit that acquired the facility or vessel;

(2) does not include the exercise or failure to exercise regulatory or 
enforcem ent authority;

(3) after the ow nership or control o f the facility or 'e s s t !  has been 
acquired by the governmental unit, includes

(A) the spilling, leaking, pumping, pouring, em ptying, injecting, 
escaping, or dum ping o f a hazardous substance from barrels, tanks, 
containers, or other closed receptacles; or

(B) the abandonm ent or discarding of Darrels, tanks, containers, or 
other closed receptacles containing a hazardous substance.

(1) For purposes of determ ining liability in an action to recover damages or costs 
under this section, a person who acquires a facility and who, upon discovering a release 
or threatened release on, in, or at the facility that occurred before acquisition of the 
facility, who had no reason to know that a hazardous substance was disposed of on, in. or 
at the facility, and who, upon discovering the release or threatened release, acted in 
accordance with (b)(2) o f this section to begin operations to contain and clean up the 
hazardous substance, may not be held liable under this section unless the person has 
caused or contributed to the release o r threatened release of the hazardous substance, in 
wldch case, the person is subject to liability under this section in the same manner as any 
other person. For purposes of this subsection, "caused or contributed to the release or 
threatened release of the hazardous subs‘ance"

(1) does not include the failure to prevent the passive leaching or migration at or 
from a facility o f a hazardous substance in the air, land, or water that had first been 
released into the environm ent by a person other than the person that acquired the facility;

(2) after the ownership or control of the facility has been acquired by the person 
includes

(A Me spilling, leaking, pumping, pouring, emptying, injecting, escaping, 
or dumping o f a hazardous substance from barrels, tanks, containers, or other 
closed receptacles; or

(B) the abandonm ent or discarding o f barrels, tanks, containers, or other 
closed receptacles containing a hazardous substance.
(m) In this section, "damages" has the meaning given in AS 46.03.824 and 

includes damage to persons or to public or private property, damage to the natural 
resources of the state o r a municipality, and damage caused by acts or omissions of a 
response action contractor for which the response action contractor is not liable, under AS 
46.03.823 or 46.03.825.

History
(§ I ch 122 SLA 1972; am § 13 ch 220 SLA 1976; am § 2 ch 39 SLA 1989; am §§ 9, 10 
eh 83 SLA 1991; am §§ 1, 3 ch 92 SLA 1991; am §§ 2 - 5 ch 83 SLA 1992; am § 14 ch 
71 SLA 1997; am §§ 1, 2 ch 91 SLA 1999)
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Annotations
Revisor's notes. In 1995, in (b)(l '(B) of this section, "AS 46.03.825(d)" was substituted 

for "46.03.825(e)", to reflect the 1992 reorganization o f AS 46.03.825".
Subsections (k) and (1) were enacted as (1) and (m), respectively. Relettered in 1999, at 
which time former subsection (k) was relettered as (m) and an internal reference in 
subsection (d) was conformed.

Cross references. For provision that actions brought under this section may be brought 
directly against insurers or other persons providing evidence of financial responsibility, 
see AS 46.04.040(e); for applicability o f the 1989 amendment o f this section to releases 
or threats of releases that occurred before May 13, 1989, see § 8, ch. 39, SLA 1989 in the 
Tem porary and Special Acts; for limited immunity from liability under this section, see § 
4, ch. 96, SLA 1990, as amended by § 13, ch. 70, SLA 1999, in the 1990 and 1999 
Tem porary and Special Acts; for detention of vessel as security for payment of damages, 
see AS 46.03.770; for legislative purpose in connection with the 1992 amendment.' to this 
section, see § 1, ch. 83, SLA 1992 in the Temporary and Special Acts; for applicability ol 
the 1992 amendments to this section, see § 18, ch. 83, SLA 1992 in the Tem porary and 
Special Acts.

Administrative Code. - For discharge reporting, cleanup, and disposal of oil and other 
hazardous substances, see 18 A AC 75, art. 3.
Ft  cleanup levels, see 18 AAC 78, art. 6.

liffect o f amendments. The first 1991 amendment, effective June 28, 1991, in 
subsection (a), rewrote the introductory paragraph, and, in subsection (h), inserted ", or a 
village" in two places and made stylistic changes.
The second 1991 amendment, effective July 3, 1991, rewrote the introductory paragraph 
in subsection (a) and added subsection (k).
The 1991 amendments to subsection (a) were harmonized by the revisor.
The 1992 amendment, effective June 18, 1992, inserted "and the limitation on liability 
provided under AS 46.03.825," and made stylistic changes in subsection (a); inserted a 
section reference in subparagraph (b)(1)(B); rewrote subsection (h); and inserted "has the 
meaning given in AS 46.03.824 and includes" and made a stylistic change in subsection 
(k).
The 1997 amendment, effective September 9, 1997, inserted "the exception set out in AS 
09.65.240," near the beginning of the introductory language in subsection (a).
The 1999 amendment, effective July 2, 1999, inserted "and (m)" and "voluntary" in the 
first sentence in subsection (d) and added subsections (k) and (I).

Fditor's notes. Section 22, ch. 83, SLA 1991 makes the amendment to subsection (a) by 
§ 9, ch. 83, SLA 1991 retroactive to March 24, 1989.
Section 3, ch. 91, SLA 1999 provides that subsection (k) "applies to a ve:sel or facility 
acquired by a governmental entity on or after July 2, 1999," and that for purposes o f § 3, 
ch. 91, SLA 1999, "when foreclosure by a municipality is involved, the property is 
acquired on the date it is deeded to the municipality under AS 29.45.450."

Opinions of attorney general. Subsection (g) does not bar a hold harmless agreement 
between a rural community and the slate. However, such a hold harmless agreement 
probably would not adequately protect the state from iiability under subsection (a).
March 22, 1991, Op. Att'y Gen.
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The Department o f Natural Resources may require an environmental property audit as a 
prerequisite to acceptance o f an interagency land transfer. March 22, 1991, Op. Att'y 
Gen.
For general discussion o f issues regarding reuse o f outrun Trans Alaska Pipeline System 
construction cam p pads for the benefit o f a proposed natural gas pipeline by the Yukon 
Pacific Corporation, see Septem ber 5, 1991, Op. Att'y Gen.
For a general discussion o f landowne. 's liability for contaminated property under state 
and federal law, see D ecem ber 1, 1993, Op. Att'y Gen.

NOTES TO  DECISIONS

Intent. - Division (b)( 1 )(B)(ii) docs not impose a duty to exercise reasonable care to 
prevent the negligent acts o f third parties, but provides a defensive escape hatch foi 
otherwise liable parties. Parks H iway Enters., LLC v. CEM Leasing, Inc. 995 P.2d 657 
(Alaska 2000).

Federal maritime law. - In allowing recovery for purely economic damages, the state's 
hazardous substances statutes do not unduly interfere with the harmony or uniformity of 
federal maritime la. . Kodiak Island Borough v. Exxon Corp. 991 P.2d 757 (Alaska 
1999).
Control over product. - Under the doctrine o f ejusdem generis, the appellate court 

interpreted the general definition of "having control" in AS 45.03.826(4) in light of the 
more specific language found in paragraph (aX l) o f this section. Parks Hiway Enters., 
LLC v. CEM  Leasing, Inc. 995 P.2d 657 (Alaska 2000).

"Owner." - Because title to, and thus ownership of, fuel transferred to the service 
station when the supplier deposited it into the station's tanks, the supplier was not an 
"owner" at the time of a fuel leak from the station's tanks. Parks Hiway Enters., LLC v. 
CEM  Leasing, Inc. 995 P.2d 057 (Alaska 2000).

"Operator.” - Because a showing that the potentially liable party exercised actual 
control over the facility is required to establish strict liability upon the "operator" of that 
facility, where a fuel supplier did not oversee, control, c r manage a sen  ice station, and its 
only interaction with the station'" ♦’’nks involved refilling them as requested by the station 
owner, the supplier was not an "operator" within the meaning c f paragraph (a)(2). Parks 
Hiway Enters., LLC v. CEM  Leasing, Inc. 995 P.2d 657 (Alaska 2000).

Governmental services. - The breadth of the language in AS 46.03.824 and the statute's 
specific provision for recovery of costs incurred by "the state, a municipality, or a 
village," strongly suggest a legislative intent to permit compensation for governmental 
services, including those services rendered non-compensable at common law by the free 
public service doctrine. Kodiak Island Borough v. Exxon Corp. 991 P.2d 757 (Alaska 
1999).
Negligence not resulting in physical harm. - The maritime law rule that provides that in 

those situations where negligence does not result in any physical harm, thereby providing 
no basis for an independent tort, and only pecuniary loss is sufferred, a plaintiff may not 
recover for the loss of the financial benefits o f a contract or prospective trade, applies to 
limit the damages recoverable under this section in excess of $100 million, which is the 
amount recoverable under the federal Trans-Alaska Pipeline Authorization Act, which

6



also provides for strict liability tor oii spills. In re Exxon Valdez, 767 F. Svpo. 1509 (D. 
A laska 1991).

Statute gives private plaintiffs cause o f action. - This section provides private plaintiffs 
with a cause o f action for jo in t and several strict liability, not just lo r contribution, and 
suits under the statute, both direct and for contrioution, are governed by a statute of 
limitations. FDIC v. Laidlaw Transit, Inc. 21 P.3d 344 (Alaska 2001).

Statute o f limitations defense. - A statute o f limitations defense is available for a diiect 
cause of action under AS 46.03.822(a). FDIC v. Laidlaw Transit, Inc. 21 P 3d 344 
(Alaska 2001).

Contribution actions during pendency o f direct actions. - A cause of action for 
contribution under subsection (j) may be brought during the pendency o f a direct action 
under subsection (a), but dees not accrue for purposes o f the statute o f lim itations until 
the direct action concludes. FDIC v. Laidlaw Transit, Inc. 21 P.3d 344 (Alaska 2001).

Allowable damages. - Both the progressive expansion of com pensable harms covered 
by tne post-spill amendments to this statute and the comprehensive nature o f the dam ages 
provisions strongly suggest that the legislature acted not tc narrow com pensation or limit 
liability but to clarify and confirm  the broad scope of the original provisions by 
describing co n ce te  exam ples of allowable damages. Koi.jak Island Borough v. Exxon 
Corp. 991 P.2d 757 (Alaska 1999).

Municipal damages. - W hile the specific costs listed in subsection (a) o f this section 
provide useful examples of harms that the legislature cleariy considered com pensable, 
they cannot properly be construed to define the outer limits of the right of municipalities 
to assert their Uiverted services claims. Kodiak Island Borough v. Exxon Corp. 991 P.2d 
757 (Alaska 1999)

Standing. - By defining damages to include costs incuned "by a state, a municipality, 
or a village," this section itself vests injured municipalities with standing to sue. Kodiak 
Island Borough v. Exxon Corp. 991 P.2d 757 (Alaska 1999).

Applied in In re G lacier Bay, 865 F. Supp. 629 (D. Alaska 1991).
Cited in Tope v. Christianson, 959 P.2d 1240 (Alaska 1998).
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Syllabus
NOT3. W hen it it  feauLle, t  ty lit but (bead.vcto) will be relented, at it 

being done in connection with thia cate, at the tune the opinion it iarued 
The ayllabua cciutitutea no p u t  of tb j opinion of the Court but ha*, been 
prepared by the Reporter of Decition* for the convenience of the reader.
See United S tr ia  v Detroit Timber A Lumber Co., 200 U. S. 321. 337.

SUPREM E COURT OF THE UNITED STATES

Syllabus

COOPER INDUSTRIES, INC v. AVIALL SERVICES,
INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE F I P i ! 1 CIRCUIT

No. 02-1192 A rgued October 6, 2004— Decided December 13, 2004
The enab ling  c lause of § 113(f)(1) of the Comprehensive Env ironm en ta l 

Response, Com pensation, and Liability Act of 1980 (CERCIA), as 
added by th e  S uperfund  Am endments and  R eau tho riza tion  Act o f 
1986 (SARA), provides th a t  any person "n ay" seek con tribu tion  from 
any o th e r person  Liable o r po ten tia lly  liable under CERCLA § 107(a) 
"du ring  o r following any civil action" undei CERCLA §106 (which a u ­
tho rizes th e  F edera l G overnm ent to compel responsible p a r tie s  to 
clean up con tam inated  areas, see Key Tronic Corp. v. United States, 
d l l  U .S . 809, 814), o r CERCLA §107(a) (which empowers th e  Gov­
e rnm en t to recover its  response costs from po ten tia lly  responsib le 
persons (PRPs)). Section 113(l)(l)‘s  saving clause provides: "N oth ing 
in th is  subsec tion  shall d im in ish  the r igh t o f any person to b ring  an 
action for con tribu tion  in  the absence of a civil action under” §106 or 
§ 107. SARA nlao c r  a ted  a separa te  express r ig h t o f contribu tion, 
§ 113(f)(3)(B), . <r "[a] person  who has re so lvH  its  liab ility  to th e  
U nited  S ta te s  o r a S ta te  for some or a ll o f s -csponse action  o r for 
some or a ll of th e  costs o f sucli action in an  adm in is tra tiv e  o r ju d i­
cially approved se ttlem en t.”

Cooper industries, Inc., owned four Texas p roperties u n til 1981, 
when it sold them  to Aviall Services, Inc. A fter opera ting  those site* 
for several years, .Aviall discovered th a t bo th it and Cooper had  con­
tam in a ted  them  when hazardous substances leaked into th e  ground 
an d  ground w ater. Aviall notified Ihe S ta te  o f the  contam ination , b ut 
n e ith e r th e  S ta te  nor the  Federal G overnm ent took jud ic ia l o r a dm in ­
is tra tiv e  m easu re s to compel cleanup. Avian cleaned up th e  p ro p e r­
tie s  u n d e r th e  S ta te ’s supeiv is icn  and sold them  to a th ird  party , b u t 
rem ains con trac tua lly  responsible for $5 m illion o r more in  c leanup

COOPER IND v. U.S. SYLLABUS 
(US)
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costa. Aviall filed th is  actioi aga in s t Ccoper to recover such costa. 
The o rig ina l com pla in t asserted, inter '-'-ia, a c la im  for cost recovery 
un d e r § 107(a) and  a sep a ra te  clauu for con tribu tion  u n d e r § 113(f)(1)- 
Aviall la -<r am ended  the complain t to, am ong o th e r th ings, combine 
its  two CERCLA cla im s in to  a single, jo in t c laim  th a t, p u rs u a n t to 
§113(f)(1), sough t con tribu tion  from Cooper a s  a PRP und e r §107(a). 
G ran tin g  Cooper sum m ary  judgm ent, the D is tr ic t C ou rt b tH  th a t 
Aviall h ad  abandoned  ita  freestand ing § 107 claim , an d  th a t  con tr ib u ­
tion u n d e r §113(0(1) w a® unavailab le because Aviall h ad  no t been 
sued  und er §106 or §107. The F ifth C ircu it u ltim a te ly  reversed, ho ld ­
ing th a t  §113(0(1) allows a PRP to ob ta in  con tr ib u tion  from  o th e r 
PRPs reg a rd less o f w he th e r the PRP haB been su ed  u n d e r §106 o r 
§107. The court reasoned  in  p a r t  th a t  “may" in  §113(0(1)’® enab ling  
clause did no t m ean  “may only."

Held: A p riv a te  p a r ty  who h a s  not been sued  u n d e r CERCLA §10R or 
§107(a) m ay not ob ta in  contribu tion u n d e r §113(0(1) from  o th e r li­
able parties. Pp. 6-12.

(a) Section 113(0(1) does not au tho rize  Aviall's su it. Tn ia Court 
d isag rees w ith  Aviall's a rg um en t th a t  the word “may" in §1 1 8 (0 (1 ) ’b  

enab ling  c lause should  be read  perm issively, such  th a t  "du ring  ox' fol­
lowing" a civil action  ia one, bu t no t the exclusive, in s tance  in w hich a 
person m ay seek contribu tion . F irst, the i s t u r a l  m ean ing  o f "may" in 
th is contex t is th a t  i t au tho rizes c e rta in  con tribu tion  action s th a t  s a t ­
isfy th e  sub sequ en t specified condition— i.e., those th a t  occur "du ring  
or following” a specified civil action— and  no o thers. Second, read ing  
§ 113(f)(1) to au tho rize  contribu tion  actions a t any tim e, reg a rd less  of 
the existence o f a §106 o r § 107(a) civil action, would re n d e r en tire ly  
superfluous the section's explicit “du ring  o r following” condition, a s  
well aB § 113(f)(3)(B), which perm its con tribu tion  actions a f te r  s e tt le ­
ment. Th is Court is loa th  to allow such a read ing . See, e.g., Hibbe v.
Wrinn, 542 U. S .  , ___. Congress would no t have bo thered  to specify
conditions u n d e r w hich a person may bring a con tribu tion  claim, and 
a t th e  sam e tim e allowed contribu tion  actions a b sen t those cond i­
tions. Section §113(f)(l)'s saving clause d(*ea no t change the  Court's 
conclusion. T h a t clause's sole function is to clarify th a t  §113(f)(l) 
does no th ing  to “d im in ish" any causers) of sc tion for con tribu tion  th a t  
may ex ist independen tly  of §113(0(1). 'ae reby  reb u ttin g  any p re ­
sum ption th a t  th e  express r igh t of con tribu tion  p rovided by the e n a ­
bling c lause is the  exclusive con tribu tion  cause of action  availab le  to 
a PRP. The sav ing  clause, however, does no t itse lf e s tab lish  a cause 
of action, no r expand  §113(0(1) to au tl.c  ize con tribu tion  actions not 
b rough t "du ring  o r following” a §106 or § 107(a) civil action, no r spec ­
ify w ha t cau ses o f action for contribu tion, if any, ex ist ou tside 
§113(0(1). Reading the clause to au tho rize  §113(0(1) con tribu tion  ac-
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tione n o t ju s t  "during or following" a civil action, b u t also before such 
a n  action, would again violate the se ttled  ru le th a t  the Court must, if 
possible, constru e  a s ta tu te  to give every word some operative effect. 
In  ligh t o f provisions specifying two 3-ycar lim ita tions periods foi 
con tr ib u tion  actions beginning a t  the  d a te  o f judgm ent, $ 113(g)(3)(A), 
an d  a t  th e  da te  of se ttlem ent. § 113(g)(3)(B), th e  absence o f any such 
provision for cases in  which a judgm en t o r ne ttlem en t never occurs 
also suppo rts  the  conclusion that, to a s se r t a con tribu tion  claim  u n ­
d e r $113(f), a p a rty  m ust satisfy the conditions o f e ith e r $113(0(1) or 
§113(f)(3)(B). G iven the c lea r m eaning o f CERCLA's text, the re  is no 
oeed  to resolve the parties' d ispute abou t CERCLA’s purpose o r to 
consu lt th a t  purpose a t all. See Oncale v. Sundowner Offshore Ser­
vices, Inc., 523 U. S. 76, 79. Because Aviall h a s  never been subject to a 
civil action un d e r §106 or $107(a), it h a s no § 113(f)(1) claim . Pp. 6-9.

(b) The Court declines to address in th e  first instance Aviall's claim  
th a t  i t m ay recover costs under § 107(a)(4)(B) even though  i t  is a PRP. 
In  view of the importance of the §107 issue, the question w hether Aviall 
waived a freestanding § 107 claim, and the absence o f briefing and deci­
sions by the courts below, th is Court is not p repared  to resolve the §107 
question solely on the basis of dictum in Key Tronic. Pp. 9-11.

(c) In addition, the Court declines to decide w hether Aviall has an im ­
plied rig h t to contribution under §107. To the ex ten t th a t Aviall chooses 
to frame its  §107 claim on rem and as an  implied righ t of contribution 
(as opposed to a right of cost recovery), the Court notes th a t it h as v is­
ited  the subject before, see, e.g., Texaj Industries, Inc. v. Radchff Mate­
rials, Inc., 451 U .S . 630, 638-647, and  tha t, in enac ting  § 113(f)(1), 
Congress explicitly recognized a p a rticu la r se t (claims "du ring  o r fol­
lowing" th e  specified civil actions) o f the  con tribu tion  righ ts  p rev i­
ously im plied  by courts from provisions o f CERCLA and the common 
law, cf. Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U. S. 11, 19 
Pp. 11-12.

312 F. 3d 677, reversed  nnd remanded.

Thom as, J., delivered the opinion of the Court, in which REHNQUIST, 
C. J., and O 'C onnor, S c a u a , Kennedy, S o u te r ,  and B rey e r, JJ., 
joined. GlNSBURG, J., filed a dissenting opinion, in which STEVENS, J„ 
joined.
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NOTICE; Thu opinion i* iuhject to formal revision before publication in lh» 
preliminary print of the United Stales Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States. Wash- 
i often. D. C. 20543. of any typographical or other formal errors, in order 
that corrections may be msde before the preliminary print goes to press

SUPREM E COURT OF THE UNITED STATES

No. 02-1192

COOPER INDUSTRIES, INC., PETITIONER v. AVIALL 
SERVICES, INC.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE F IFTH  CIRCUIT

[December 13, 2004]

JUSTICE T h o m a s  de live red  the op in ion  o f the Cou rt.

Section 113(0(1) of the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 
(CERCLA)1 allows persons who have undertaken efforts to 
clean up properties contaminated by hazardous sub­
stances to seek contribution from other parties liable 
under CERCLA. Section 113(0(1) specifies tha t a party 
may obtain contribution “during or following any civil 
action” under CERCLA §106 or § 107(a). The issue we 
must decide is whether a private party who has not been 
sued under §106 or § 107(a) may nevertheless obtain con­
tribution under §113(0(1) from other liable parties We 
hold tha t it may not.

I
Under CERCLA, 94 Stat. 2767, the Federal Government 

may clean up a contaminated area itself, see §104, or 
may compel responsible parties to perform the cleanup,

'S ec tion  113(f)(1) is codified a t 42 U. S. C. §9613(f)(l)- We refer 
th roughou t, for th e  most part, to sections o f CERCLA ra th e r  th a n  the
U. S. Code.

COOPER IND v. U.S. OPINION (US)
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see § 106(a). See Key Tronic Corp. v. United States, 511 
U. S. 809, 814 (1994). In  e ither case, the G overnm ent may 
recover its response costs under § 107, 42 U. S. C. §9607 
(2000 ed. am i Supp. I), the “cost recovery” section of 
CERCLA. Sectic.n 107(a) lists four classes of potentially 
responsible persons T R P s) and provides th a t they “shall 
be liable” for, am ong e ther things, "all costs of removal or 
rem edial action incurred by the U nited S ta tes  G overn­
m ent . . .  not inconsistent with the national contingency 
p lan .” § 107(a)(4)(A).3 Section 107(a) fu rther provides th a t 
PRPs shall be liable for “any o ther necessary costs of 
response incurred by any o ther person consistent w ith the 
national contingency p lan .” § 107(a)(4)(B).

After CERCLA’s enactm ent in 1980, litigation arose 
over w hether §107, in  addition to allowing the G overn­
m ent and certain  private parties to recover costs from 
PRPs, also allowed a PRP th a t had incurred response costs 
to recover costs from o ther PRPs. More specifically, the 
question w as w hether a private party  th a t had incurred 
response costs, bu t th a t had done so voluntarily  and was 
not itse lf subjer* ‘o suit, had a cause of action for cost 
recovery agains* o ther PRPs. Various courts held th a t 
§ 107(a)(4)(B) and its predecessors authorized such a cause 
of action. See, e.g., W ickland O il Term ina ls  v. Asarco, 
Inc., 792 F. 2d 887, 590-892 (CA9 1986); Walls v. Waste 
Resource Corp., 761 F. 2d 311, 317-318 (CA6 1.985); 
P hilade lph ia  v. Stepan Chemical Co., 544 F. Supp. 1135, 
1140-1143 (ED Pa. 1982).

After CERCLA’s passage, litigation also ensued over the 
separate question w hether a private en tity  th a t had been 
sued in a  cost recovery action (by the G overnm ent or by

2The na tiona l contingency p lan  spec'fies p rocedures for p reparing
and responding  to con tam ination s and was p rom u lga ted  by the E nv i­
ronm en ta l P ro tection  Agency (EPA) p u rsu a n t to CERCLA §105, 42 
U. S. C. §9605 (2000 ed. and  Supp. I). The p lan  ia codified a t 40 CFR 
pt. 300 (2004).
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another PRP) could obtain contribution from other PRPs. 
As originally enacted in 1980, CERCLii contained no 
provision expressly providing for a righ t of action for 
contribution. A num ber of D istrict Courts nonetheless 
held th a t, although CERCLA did not m ention the word 
"contribution," suck right arose e ith er impliedly from 
provisions of the s ta tu te , or as a m a tte r of federal common 
law. See, e.g.. United States v. New Castle County, 642 
F. Supp. 1258, 1263-1269 (Del. 1986) (contribution righ t 
arises under federal common law); Colorado v. ASARCO, 
Inc., 608 F. Supp. 1484, 1486-1493 (Colo. 1985) (same); 
Wehner v. Syntex Agribusiness, Inc., 616 F. Supp. 27, 31 
(ED Mo. 1985) (contribution righ t is implied from 
§ 107(e)(2)). T hat conclusion was debatable in light of two 
decisions of th is  Court th a t refused to recognize implied or 
common-law rights to contribution in o ther federal s ta t­
utes. See Texas Industries, Inc. v. R a d c liff  M ateria ls , Inc., 
451 U .S . 630, 638-647 (1981) (refusing to recognize im­
plied or common-law right to contribution in the Sherm an 
Act or .he Clayton Act); Northwest A irlines , Inc. v. Trans­
p o rt Workers, 451 U. S. 77, 90-99 (1981) (refusing to rec­
ognize implied or common-law right to contribution in the 
Equal Pay Act of 1963 or Title YU of the  Civil Rights Act 
of 1964).

Congress subsequently am ended CERCLA in the S uper­
fund A m endm ents and R eauthorization Act of 1986 
(SARA), 100 S tat. 1613, to prov’de an  express cause of 
action for contribution, codified as CERCLA §113(f)(l):

“Any person may seek contribution from any o ther 
person who is liable or potentially liable under section 
9607(a) of this title , during or following any civil ac­
tion under section 9606 of th is title  or under section 
9607(a) of th is title. Such claims shall be brought in 
accordance with this section and the Federal Rules of 
Civil Procedure, and shall be governed by Federal law.
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In resolving contribution claims, the court may allo­
cate response costs among liable parties using such 
equitable factors as the court determines are appro­
priate. Nothing in this subsection shall diminish the 
right of any person to bring an action for contribution 
in the absence of a civil action under section 9606 of 
this title or section 9607 of this title.” Id., at 1647, as 
codified in 42 U. S. C. §9613(f)(l).

SARA also created a separate express right of contribu­
tion, § 113(f)(3)(B), for "[a] person who has resolved its 
liability to the United States or a State for some or all of a 
response action or for some or all of the costs of such ac­
tion in an administrative or judicially approved settle­
ment." In short, after SARA, CERCLA provided for a 
right to cost recovery in certain circumstances, § 107(a), 
and separate rights to contribution in other circumstances, 
§§113(f)(1), 113(f)(3)(B).3

II
This case concerns four contaminated aircraft engine 

maintenance sites in Texas. Cooper Industries, Inc., 
owned and operated those sites until 1981, when it sold 
them to Aviall Services, Inc. Aviall operated the four sites 
for a number of years. Ultimately, Aviall discovered that 
both it and Cooper had contaminated the facilities when 
petroleum c.ud other hazardous substances leaked into the 
ground and ground water through underground storage 
tanks and spills.

Aviall notified the Texas Natural Resource Conservation 
Commission (Commission) of the contamination. The

3 In  Key Tronic Corp. v. United States. 511 U. S. 809 (1994), we ob­
served th a t  §107 and  §113 c rea ted  "sim ila r and  som ew hat overlapping" 
rem edies. Id., a t 816. The cost recovery rem edy of § 107(a)(4)(B) and 
the con tribu tion  rem edy of § 113(f)(1) are  s im ila r a t a genera l level in 
th a t they  both allow p riva te  p a rtie s  to recoup costs from o th e r p riva te  
parties. But th e  two rem edies a re  clearly  d istinc t.
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Commission informed Aviall that it was violating state 
environmental laws, directed Aviall to clean up the site, 
and threatened to pursue an enforcement action if Aviall 
failed to undertake remediation. N°ither the Commission 
nor the EPA, however, took judicial or administrative 
measures to compc cleanup.

Aviall cleaned up the properties under the State’s su­
pervision, beginning in 1984. Aviall sold the properties to 
a third party in 1995 and 199C but remains contractually 
responsible for the cleanup. Aviall has incurred approxi­
mately $5 million in cleanup costs; the total costs may be 
even greater. In August 1997, Aviall filed this action 
against Cooper in the United States District Court for the 
Northern District of Texas seeking to recover cleanup 
costs. The original complaint asserted a claim for cost 
recovery under CERCLA § 107(a), a separate claim for 
contribution under CERCLA § 113(f)(1), and state-law  
claims. Aviall later amended the complaint, combining its 
two CERCIA claims into a single, joint CERCLA claim. 
That claim alleged that, pursuant to §113(f)(1), Aviall wa6 
entitled to seek contribution from Cooper, as a PRP under 
§ 107(a), for response costs and other liability Aviall in­
curred in connection with the Texas facilities.4 Aviall 
continued to assert state-law claims as well.

Roth parties moved for summary judgment, and the 
District Court granted Cooper’s motion. The court held 
that Aviall, having abandoned its §107 claim, sought 
contribution only under §113(0(1)- The court held that 
§113(0(1) relief was unavailable to Aviall because it had

‘Aviall a s se r ts  th a t it framed its claim in the m anner compelled by 
Fif*h Circuit precedent holding th a t a §113 claim ia a type of §107 claim. 
Geraghty & Miller. Inc. v. Conoco. Inc., 234 F. 3d 917, 924 (CA5 2000); see 
also, e.g., Centerior Serv. Co. v. Acme Scrap Iron & Metal Corp., 153 F. 3d 
344, 349-353 (CA6 1998); Sun Co., Inc. v. Browning-Ferris, Inc 124 
F 3d 1187, 1191 (CA10 1997); Pinal Creek Group v. Newmont Mining 
Corp.. 118 f .  3d 1298, 1301-1302 (CA9 1997).
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not been sued under CERCLA §106 or §107. Having 
dism issed A* il l’s federal claim, the  court declined to 
exercise jurisdiction over the state-law  claims.

A divided panel of the Court of Appeals for the Fifth 
C ircuit affirmed. 263 F. 3d 134 (2001). The majority, 
relying principally on the “during or following” languh; 9 
in the first sentence of §113(0(1), held th a t “a PRP seeking 
contribution from other PRPs under §113(0(1) m ust have 
a pending or adjudged §106 adm inistrative order or 
§ 107(a) cost recovery action against it.” Id ., a t  145. The 
dissen t reasoned th a t the final sentence i f  §113(0(1), the 
saving clause, clarified th a t the federal common-law right 
to contribution survived the enactm ent of §113(0(1), even 
absen t a  § ’06 or §107(a) civil action. Id ., a t 146-150 
(opinion of Wiener, J.).

On rehearing  en banc, the Fifth C ircuit reversed by a 
divided vote, holding th a t §113(0(1) allows a PRP to ob­
ta in  contribution from other PRPs regardless of w hether 
the PRP has been sued under §106 or §107. 312 F. 3d 677 
(2002). The court held th a t "[sjection 113(0(1) authorizes 
su its  ag a in st PRPs in both its first and last sentence[,] 
which s ta te s  w ithout qualification th a t ’nothing’ in the 
section shall ‘dim inish’ any person’s right to bring a  con­
tribution  action in the absence of a section 106 or section 
107(a) action." Id ., a t 681. The court reasoned in part 
th a t “m ay” in §113(0(1) did not m ean “may only.” Id ., a t 
686-687. Three members of the en banc court dissented 
for essentially  the reasons given by the panel majority. 
Id ., a t 691-693 (opinion of Garza, J.). We granted certio­
rari, 540 U. S. 1099, and now reverse.

Ill
A

Section 113(0(1) does not authorize Aviall’s suit. The 
first sentence, the enabling clause th a t establishes the 
right of contribution, provides: “Any person may seek

6 COOPER INDUSTRIES, INC. v. AVIALL SERVICES. INC.
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contribution . . . during or following  any civil action under 
section 9606 of this title or under section 9607(a) of this 
title,” 42 U. S. C. §9613(f)(l) (emphasis added). The natu­
ral meaning of this sentence is that contribution may only 
be sought subject to the specified conditions, namely, 
“during or following" a specified civil action.

Aviall answers that “may" should be read permissively, 
such that "during or following” a civil action is one, but not 
the exclusive, instance in which a person may seek contri­
bution. We disagree. First, as just noted, the natural 
meaning of "may” in the context of the enabling clause is 
that it authorizes certain contribution actions—ones that 
satisfy the subsequent specified condition—and no others.

Second, and relatedly, if  § 113(f)(1) were read to author­
ize contribution actions at any time, regardless of the 
existence of a §106 or § 107(a) civil action, then Congress 
need not have included the explicit “during or following” 
condition. In other words, Aviall’s reading would render 
part of the statute entirely superfluous, something we are
loath to do. See, e.g., Hibbs v. Winn, 542 U. S. ___, ___
(2004) (slip op., at 10). Likewise, if §113(0(1) authorizes 
contribution actions at any time. § 113(f)(3)(B), which 
permits contribution actions after settlement, is equally 
superfluous. There is no reason why Congress would 
bother to specify conditions under which a person may 
bring a contribution claim, and at the same time allow 
contribution actions absent those conditions.

The last sentence of § 113(f)(1), the saving clause, does 
not change our conclusion. That sentence provides: "Noth­
ing in this subsection shall diminish the right of any per­
son to bring an action for contribution in the absence of a 
civil action under section 9606 of this tiC<s or section 9607 
of this title.” 42 U. S. C. §9613(0(1). The sole function of 
the sentence is to clarify that §113(0(1) does nothing to 
“diminish" any cause(s) of action for contribution that may 
exist independently of §113(0(1). In other words, the

Cite as: 643 U. S .  (2004) 7



8 COOPER INDUSTRIES, INC. v. AVIALL SERVICES, INC

Opinion of the Court

sentence rebuts any presumption that the express right of 
contribution provided by the enabling clause is the exclu­
sive cause of action for contribution available to a PRP. 
The sentence, however, does not itself establish a cause of 
action; nor does it expand § 113(f)(1) to authorize contribu­
tion actions not brought “during or following" a §106 or 
§ 107(a) civil action; nor does it specify what causes of 
action for contribution, if any, exist outside § 113(f)(1). 
Reading the saving clause to authorize §113(f)(1) contribu­
tion actions not just “during or fo lW in g ” a civil action, 
but also before such an action, would again violate the 
settled rule that we must, if possible, construe a statute to 
give every word some operative effect. See United States v. 
Nordic Village, Inc., 503 U. S 30, 35-36 (1992).

Our conclusion follows not simply from §113(f)(1) itself, 
but also from the whole of §113. As noted above, §113 
provides two express avenues for contribution: §113(f)(1) 
("during or following" specified civil actions) and 
§113(f)(3)(B) (after an administrative or judicially ap­
proved settlement that resolves liability to the United 
States or a State). Section 113(g)(3) then provides two 
corresponding 3-year limitations periods for contribution 
actions, one beginning at the date of judgment, 
§113(g)(3)(A), and one beginning at the date of settlement,
§ 113(g)(3)(B). Notably absent from § 113(g)(3) is any pro­
vision for starting the limitations period if a judgment or 
settlement never occurs, as is the case with a purely vol­
untary cleanup. The lack of such a provision supports the 
conclusion that, to assert a contribution claim under 
§113(f), a party must satisfy the conditions of either 
§ 113(f)(1) or § 113(f)(3)(B).

Each side insists that the purpose of CERCLA bolsters 
its reading of § 113(f)(1). Given the clear meaning of the 
text, there is no need to resolve this dispute r to consult 
the purpose of CERCLA at all. As we have said: “[I]t is 
ultimately the provisions of our laws rather than the
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principal concerns of our legislators by which we are gov­
erned.” Oncale v. Sundowner Offshore Services, Inc., 523 
U. S. 75, 79 (1998). Section 113(f)(1), 100 Stat. 1647, au­
thorizes contribution claims only "during or following” a 
civil action under §106 or §107(a), and it is undisputed 
that Aviall has never been subject to such an action.5 
Aviall therefore has no § 113(f)(1) claim.

B
Aviall and amicus Lockheed Martin contend that, in the 

alternative to an action for contribution under § 113(f)(1), 
Aviall may recover costs under § 107(a)(4)(B) even though 
it is a PRP. The dissent would have us so hold. We de­
cline to address the issue. Neither the District Court, nor 
the Fifth Circuit panel, nor the Fifth Circuit sitting en 
banc considered Aviall’s §107 claim. In fact, as noted 
above, Aviall included separate §107 and §113 claims in 
its original complaint, but then asserted a "combined" 
§ 107/§ 113 claim in its amended complaint. The District 
Court took this consolidated claim to mean that Aviall was 
relying on §107 "not as an independent cause of action,” 
but only “to the extent necessary to maintain a viable 
§113(0(1) contribution claim." Civ. Action No. 3:97-CV- 
1926-D (ND Tex., Jan. 13, 2000), App. to Pet. for Cert. 
94a, n. 2. Consequently the court saw no need to address 
any freestanding §107 claim. The Fifth Circuit panel 
likewise concluded that Aviall no longer advanced a star, 
dalone §107 claim. 263 F. 3d, at 137, n. 2. The en banc 
court found it unnecessary to decide whether Aviall had 
waived the §107 claim, because it held that Aviall could 
rely instead on §113. 312 F. 3d, at 685, n. 15. Thus, the 
court did not address the waiver issue, let alone the merits

* N e ith e r h a s  Aviall been subject to an  adm in is tra tiv e  o rd e r under 
§ 106; thus, we need not decide w hether such an  o rd e r would qualify as 
a "civil action under section 9606 . . .  or u n d e r section 9607(a)” of 
CERCLA. 4 2 U .S .C  §9613(f)(l).
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of the §10" aim.
"We ordinarily do not decide in the first instance issues 

not decided below." Adarand Constructors, Inc. v. M ineta, 
534 U. F 103, 109 (2001) (per curiam ) (internal quotation 
m arks omitted). Although we have deviated from this rule 
in exceptional circumstances, United States v. Mendenhall, 
446 U. S. 544, 551-552, n. 5 (1980), the circum stances here 
cut against resolving the §107 claim. Both the question 
w hether Aviall has waived this claim and the underlying 
§107 question (if it is not waived) may depend in p a rt on the 
relationship between §§107 and 113. T hat relationship is a 
significant issue in its own right. It is also well beyond the 
scope of the briefing and, indeed, the question presented, 
which asks simply whether a private party  “may bring an 
action seeking contribution pursuant to CERCLA Section 
113(f)(1).” Pet. for Cert. i. The §107 claim and the prelim i­
nary waiver question merit F'll consideration by the courts 
below.

Furtherm ore, the parties cite numerous decisions of the 
Courts of Appeals as holding tha t a private party  th a t is 
itself a PRP may not pursue a § 107(a) action against other 
PRPs for joint and several liability. See, e.g., Bedford A f f i l i ­
ates v. S ills, 156 F. 3d 416, 423-424 (CA2 1998); Centerior 
Serv. Co. v. Acme Scrap Iron &  M etal Corp., 153 F. 3d 344, 
349-356 (CA6 1998); Pneumo Abex Corp. v. H ig h  Point, T. &  
D. R. Co., 142 F. 3d 769, 776 (CA4 1998); P in a l Creek Group 
v. Newmont M in in g  Corp., 118 F. 3d 1298, 1301-1306 (CA9 
1997); New Castle County v. H a llibu rton  N U S  Corp., I l l  F. 
3d 1116, 1120-1124 (CA3 1997); Redwi. g  Carriers, Inc. v. 
Saraland Apartments, 94 F. 3d 1489, 1496, and n. 7 (CA11 
12%); United States v. Colorado &  E. R. Co., 50 F. 3d 1530, 
’ 534-1536 (CA10 1995); United Technologies Corp. v. 
Browning-Ferris Industries, 33 F. 3d 96, 98-103 (CA1 1994). 
To hold here th a t Aviall may pursue a §107 action, we 
would have to consider whether these decisions are correct, 
an issue tha t Aviall has flagged but not briefed. And we

10 COOPER INDUSTRIES, INC. v. AVIALL SERVICES, INC.
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might have to consider other issues, also not briefed, such as 
whether Aviall, which seeks to recover the share of its 
cleanup costs fairly chargeable to Cooper, may pursue a 
§107 cost recovery action for some form of liability other 
than joint and several. We think it more prudent to with­
hold judgment on these matters.

In view of the importance of the §107 issue and the ab­
sence c f  briefing and decisions by the courts below, we ore 
not prepared—as the dissent would have it—to resolve the 
§107 question solely on the basis of dictum in Key Tronic. 
We held there that certain attorney’s fees were not 'neces­
sary costs of response” within the meaning of § 107(a)(4)(B). 
511 U .S ., at 818-321. But we did not address the rele­
vance, if any, of Key Tronic’s status as a PRP or confront the 
relationship between §§107 and 113. In discussing §107, we 
did not even classify it precisely as a right of cost recovery or 
a right of contribution, as the dissent’s descriptions of the 
decision reveal. Post, at 1-2 (opinion of GlNSBURCJ, J.) (de­
scribing Key Tronic as recognizing a right to “‘seek recovery 
of cleanup co3ts’” (quoting 511 U .S.. at 818), but in the 
following paragraph saying that Key Tronic identified a 
"right to contribution”). "Questions which merely lurk in 
the record, neither brought to the att jntion of the court nor 
ruled upon, are not to be considered as having been so 
decided as to constitute precedents.” Webster v. Fall, 266 
U. S. 507, 511 (1925). Aviall itself recognizes the need for 
fuller examination of the §107 claim; it has simply re­
quested that we remand for consideration of that claim, not 
that we resolve the claim in the first instance.

C
In addition to leaving open whether Aviall may seek cost 

recovery under §107, Part III—B, supra, we decline to 
decide whether Aviall has an implied right to contribution 
under §107. Portions of the Fifth Circuit’s opinion below 
might be taken to endorse the latter cause of action, 312
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F. 3d, a t 687; others appear to reserve the question 
w hether such a cause of action exists, id ., a t 685, n. 15. To 
the ex ten t th a t  Aviall chooses to fram e its  §107 claim on 
rem and as a n  implied right of contribution (as opposed to 
a  righ t of cost recovery),6 we note th a t th is  Court has 
visited the subject of implied rights of contribution before. 
See Texas Industries, 451 U. S., a t 638-647; Northwest 
A irline s , 451 U. S., a t 90-99. We also note th a t, in enact­
ing § 113(f)(1), Congress explicitly recognised a particu lar 
set (claims “during  or following” the sp eck ed  civil actions) 
of the  contribution rights previo sly implied by courts 
from provisions of CERCLA and the  common law. Cf. 
Transam erica Mortgage Advisors, Inc. v. Lewis, 444 U. S. 
11, 19 (1979). Nonetheless, we need not and do not decide 
today w hether any judicially implied righ t of contribution 
survived the  passage of SARA.

# # Ar

We hold only th a t § 113(f)(1) does not support A.-iuII’b 
suit. We therefore reverse the judgm ent of the Fifth C ir­
cuit and rem and the case for fu rther proceedings consis­
ten t w ith  th is  opinion.

Tt is so ordered.

12 COOPER INDUSTRIES. INC. v. AVIALL SERVICES, INC.

6 As noted above, we jo no t addresf w he th e r a §107 cost recover' 
action by Aviall (if no t waived) may seek some form of liab ility  o the r 
th an  jo in t and  several.



Cite as: 543 U. S. (2004) 1

GlNSBURG, J., d issen ting

SUPREME COURT OF THE UNITED STATES

No. 02-1192

COOPER INDUSTRIES, INC., PETITIONER o. AVIALL 
SERVICES, INC.

ON W RIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FIFTH  CIRCUIT

[December 13, 2004]

J u s t ic e  G i n s b u r g , w ith  whom  J u s t ic e  S t e v e n s  jo ins, 
d issen ting .

Aviall Services, Inc., purchased from Cooper Industries, 
Inc., property th a t w as contam inated w ith hazardous 
substances. Shortly after the purchase, the Texas N atural 
Resource Conservation Commission notified Aviall th a t it 
would ^ctitute enforcement action if Aviall failed to 
rem ediate the property. Aviall promptly cleaned up the 
site  and now seeks reim bursem ent from Cooper. In my 
view, the Court unnecessarily defers decision on Aviall’s 
en titlem en t to recover cleanup costs from Cooper.

In  Key Tron ic Corp. v. United States, 511 U. S. 809, 818 
(1994), a ll M embers of th is Court agreed th a t 3107 of the 
Com prehensive Environm ental Response, Compensation, 
and Liability Act of 1980 (CERCLA), 42 U. S. C. §9607, 
"unquestionably provides a cause of action for [potentially 
responsible persons (PRPs)] to seek recovery of clear up 
costs.” The Court rested tha t determ ination squarely and 
solely on § 107(a)(4)(B), which allows any  person v/ho has 
incurred costs for cleaning up a hazardous wa~te site to 
recover all or a portion of those costs from any o ther pe r­
son liable under CERCLA.1

1 Key Tronic, a PRP, asse rted  a cost-recovery claim  un d e r § 107(a) to 
recoup approx im ate ly  $1.2 million in costs th a t  it a llegedly incu rred

COOPER IND v. U.S. DISSENTING 
(US)



2 COOPER INDUSTRIES. INC. v. AVIALL SERVICES. INC.

GiNSBUKG, J., d issen ting

The Key Tronic Court divided, however, on the question 
whether the right to contribution is implicit in §107(a)’s 
text, as the majority determined, or whether § 107(a) 
expresoly confers the right, as 'he dissenters urged. The 
majority stated: Section 107 "implies—but does not ex­
pressly com m and—that [a PRP] may have a claim for 
contribution against those treated as joint tortfeasors.” 
511 U. S., at 818, and n. 11 ((emphasis added)). The dis­
sent maintained: “Section 107(a)(4)(B) states, as clearly as 
can be, that ‘[cjovered persons . . .  shall be liable for . . .  
necessary costs of response incurred by any other person.’ 
Surely to say that A shall be liable to B is the express 
creation of a right of action.” Id., at 822. But no Justice 
expressed the slightest doubt that §107 indeed did enable 
a PRP to sue other covered persons for reimbursement, in 
whole or part, of cleanup costs the PRP legitimately 
incurred.

Tn its original complaint, Aviall identified §107 as the 
federal-law baris for an independent cost-recovery claim 
against Cooper, aua §113 as the basis for a contribution 
claim. App. 8A, 16A-17A. In amended pleadings, Aviall 
alleged both §§107 and 113 as the federal underpinning 
for its contribution claim. Id., at 27A, 48A. Aviall’s use of 
§§113 and 107 in tandem to assert a contribution claim 
conformed its pleading to then-governing Fifth Circuit 
precedent, which held that a CERCLA contribution action 
arises through the joint operation of § 107(a) and

13(0(1). See Geraghty and Miller, Inc. v. Conoco, Inc., 
A  1 F. 3d 917, 924 (2000) (“[W]hile section 113(0 is the

clean ing up its  site  a t its  own initia tive.- Key Tronic Corp. v. United 
States, 984 F. 2d 1026, 1026 (CA9 1993). A lthough Key T ronic se ttled  a 
portion  of i ts  liab ility  w ith th e  Env ironm enta l P rotection Agency (EPA), 
the claim  advanced  in Key Tronic’s §107(a) su it re s ted  on rem ^ial 
action tak en  before th e  EPA's involvement, rem ed ia tion  th a t  diu to  
figure in  th e  se ttlem en t. Id., a t  1026-1027; Key Tronic Corp. v. United 
States, 511 U. S. 809, 811-812 (1994).
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vehicle for bringing a contribution action, it does not cre­
ate a new cruBe of action or create any new liabilities. 
Rather, it is a mechanism for apportioning costs that are 
recoverable under section 107.” (footnote omitted)). A 
party obliged by circuit precedent to plead in a certain way 
can hardly be deemed to have waived a plea the party 
could have maintained had the law of the Circuit permit­
ted him to do so. But cf. ante, at 9-10.

In the Fifth Circuit’s view, §107 supplied the right of 
action for Aviall’s  claim, and § 113(f)(1) prescribed the 
procedu-al framework. 312 F. 3d 677, 683, and n. 10 
(2002) (stating that §107 “impliedly authorizes a cause of 
action for contribution” and § 113(f) “governfs] and regu­
late [s]” the action (citing Geraghty a nd  Miller, 234 F. 3d, 
at 924) (internal quotation marks omitted)); see § 113(f)(1) 
(calling for the governance of "Federal law” and the appli­
cation of "the Federal Rules of Civil Procedure,” and speci­
fying that “(i]n resolving contribution claims, the court 
may allocate response costs among liable parties using 
such equitable factors a.* the couri determines are appro­
priate”). Notably, Aviali expressly urged in the Court of 
Appeals that, were *he court to conclude that §113(f)(l)’s 
"during or following jnguage excluded application of that 
section to this case, Aviall’s suit should be adjudicated 
independently under § 107(a). See Response of Appellant 
Aviall Services, Inc., to the Am icus Curiae Brief of the 
United States in No. 00-10197 (CA5), p. 24 ("[Pjarties who 
are excluded from seeking contribution under section 
113(f)(1) must therefore have available to them the 
broader right of cost recovery [covering both full recovery 
and contribution] under section 107(a).’’); cf. Key Tronic, 
511 U. S., a '6 (“[T]he statute now expressly authorizes 
a cause of action for contribution in §113 and impliedly 
authorizes a similar and somewhat overlapping remedy in 
§107.”).

I see no cause for protracting this litigation by requiring



4 COOPER INDUSTRIES, INC. u. AVIALL SERVICES. IN r

G in s b u r g , J ., d issen ting

the Fifth Circuit to revisit a determination it has essen­
tially made already: Federal courts, prior to the enactment 
of § 113(f)(1), had correctly held that PRPs could “recover 
[under § 107] a proportionate share o f their costs in actions 
for contribution against other PRPs," 312 F. 3d, at 687;2 
nothing in §113 retracts that right, ibid. (noting that 
§113(f),s saving clause preserves all preexisting state and 
federal rights of action for contribution, including the §107 
implied right this Court recognized in Key Tronic, 511 
U. S., at 816). Accordingly, I would not defer a definitive 
ruling by this Court on the question whether Aviall may 
pursue a § 107 claim for relief against Cooper.

s The cases to which the Court refers, ante, a t  12, Texas Industries, 
Inc. v. Radcliff Materials. Inc., 451 U .S . 630 (1981), and Northwest 
Airlines, Inc. v. Transport Won 'rs, 451 U. S. 77 (1981), do no t add ress 
th e  im plication of a n g h t o f action for con tr ib u tio n  under CERCLA. 
Texas Industries concerned the S herm an  an d  C lay ton  Acts, 451 U. S., 
a t  639-646; Northwest Airlines, th e  Equal Pay A ct and  T itle  VII, 451 
U. S., a t 90-99. A determ ination  su itab le  in one s ta tu to ry  contex t does 
not necessarily  c a n y  over to a different s ta tu to ry  se tting .
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Suprem e C ourt o f Alaska.

FED ER A L  D EPO SIT  IN SU RA N CE 
C O RPO RA T IO N , as statu tory successor to the 

Resolution
T rust C orpo ra tion , in its capacity  as R eceiver for 

Sun  Sav ings and Loan 
A ssocia tion . Plaintiff, 

v.
LA ID LA W  TRANSIT , INC. d/b/a Laid law  T ransit 

(AK), Inc.. Burton C arver & Co.. K 
Beach Parts &  Equipm ent. P en insu la Sanitation 

Co., Inc., D efendants.
No. S-8540.

April 12. 2001.

C u rren t landow ner b rought action against fo rm er 
landow ner and its tenants, seeking to  recover 
haza rdous w aste c leanup costs. T he United S tates 
D istric t C ourt for the D istrict o f  A laska. lam es K. 
S ing le ton  Jr., J., certified  questions. The Suprem e 
C o i t, Bryner, J.. held that: (1) statu te im posing 
s tr ic t liab ility  on pollu ters for the release o f 
haza rdous substances p rovides a private cause o f 
ac tion  for the ow ner o f  p rivate property uam aged by 
a release; (2) affirm ative defenses, such as the 
s ta tu te  o f  lim itations, may be applied to such an 
action ; (3) an action for cuntribu t'on  accrues aftei 
the direct action  is concluded; and (4) cu rren t 
landowner's action could not be characterized as 
o n e  for con tinu ing  nu isance or trespass.

Q uestions answ ered.

W est H cadnotes

[1J F ed e ra l C o u r ts  €=>392
170Bk392 M ost C ited  Cases
Because the Suprem e Court addresses questions o f
law  and essen tia lly  stands in
the  shoes o f  the certify ing court, it must exercise its 
independen t judgm en t s. hen answ ering certified

questions. Rules App.Proc.. Rule 407

[2] A c tion  C = 3
13k3 M ost C ited  Cases
S ta tu te  imposing strict liability on po llu ters for the 
re lease o f  hazardous substances p rov ides a  private 
c au se  o f  action fo r the ow ner o f  p rivate property 
dam aged by a release. AS 46.03.822(a).

[3] E n v iro nm en ta l L aw  €=>444
149Ek444 M ost C ited  Cases 
Actions.
(Formerly 199k25.5(5.5) Health and Environment) 
S tatu te im posing strict liability on po llu ters for the 
re lease o f hazardous substances allow s a potentially 
responsib le party who denies responsib ility  t 
pursue a d irect cause o f action for jo in t and several 
stric t liability against other poten tia lly  responsib le 
parties. AS 46.03.822(a), (j).

[4] E n v iro nm en ta l L aw  0=461
l49Ek46l M ost C ited  Cases
(Foimerly 199k25.15(5) Health and Environment)

[4] E n v iro nm en ta l L aw  € = 6 6 9
l49Ek669 M ost C ited  Cases 
(Formerly 199k25.15(5) Health and Environment) 
A ffirm ative defenses, such as the sta tu te o f  
lim itations, may be applied to a p rivate cause o f 
action to recover co sts  that is brought by an owner 
o f  private property dam aged by a re lease o f  
hazardous substances. AS 46.03.822(a).

[5] S ta tu te s  € = 1 9 0
361 k 190 M ost C ited  Cases
The threshold question in ascertain ing the correct 
in terpretation o f a statu te is w hether the language o f 
the statu te is c lear o r arguaoly ambiguous.

[6] S ta tu te s  C =19 0
361 k 190 M ost C ited Cases
Even when the m eaning o f  a statute's language 
seem s plain on its face, am biguity may arise il
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app ly ing  that m eaning would y ie ld  anom alous 
consequences.

[7] S ta tu te s  0 = 1 8 8
361 k 188 M ost C ited  Cases

(7) S ta tu te s  0 = 2 0 5
361k205 M ost C ited  Cases
In ascerta in ing the  plain m ean ing o f  a statute, the 
c o u r t must look to  the particu lar language at issue, 
as well as to the language and design  o f  the statu te 
as a  whole.

[8] S ta tu te s  0=222.1
361 k223.1 M ost C ited  Cases
W hen a sta tu te o r regulation is part o f  a larger 
fram ew ork o r regu lato ry  schem e, even  a seem ingly 
unam biguous sta tu te  must be in terp reted  in light o f 
the o ther portions o f  the regu lato ry  whole.

19] S ta tu te s  0 = 2 0 6
36! '‘206 M ost C ited  Cases
In general, a sta tu te should be construed  so that 
e ffec t is g iven to all its provisions, so that no part 
w ill be inoperative o r superfluous, void or 
insignificant.

[10] L im ita tio n  o f  A ction s 0=49(6)
241 k49(6) M ost C ited  Cases
In actions to  recover costs for c leanup  o f  hazardous 
w aste, a po ten tia lly  responsib le party’s cause o f  
ac tion  for contribu tion  docs not accrue until the 
d irec t cause o f  ac tion  concludes. AS 46.03.822(a),
Ch­

i l l ]  C o n tr ib u tio n  0=9(1)
96k9( 1) M ost C itc J  Cases
In actions to  recover costs for c leanup  o f hazardous 
w aste, po ten tia lly  responsib le parties may assert 
con tiibu tion  cla im s in actions prosecuted  either in 
cou rt or through adm inistra tive proceedings. AS 
46.03.822(j).

[12] E n v iro nm en ta l Law  0 = 6 7 0
149Ek670 M ost C ited Cases 
(Formerly 199k25.15(5) Health and Environm ent; 
C urren t landowner's action against former 
landow ner and its tenants to recovei hazardous

w aste c leanup costs could not be charac te rized  as 
one fo r continu ing nu isance o r trespass, so  as to 
avoid the statute o f  lim ita tions applicab le to  suit to 
recover costs by the ow ner u f p riva te  property 
dam aged by the re lease o f  hazardous substances, 
w here fo rm er owner and tenan ts d id  not exacerba te  
the contam ination  that they alleged ly  caused  over a 
decade earlier. AS 46.03.822(a).
*345 Joseph R.D. Locscher and C arl J O. Bauman, 
Hughes, Thorsness. Powell, H uddleston &  Bauman 
LLC, Anchorage, for P laintiff.

Ann W. Resch and R ichard L. W aller. Brown. 
W aller & Gibbs, Anchorage, fo r D efendant 
Pen insu la San itation  Com pany, Inc.

N elson G. Page. Burr. Pease & Kurtz, Anchorage, 
for D efendant Laid law  T ransit A laska, Inc.

Before M ATTHEW S, Ch e f Justice. EASTAUGH . 
FABE, BRYNER, and CA RPENETI, Justices

O PIN IO N

BRYNER, Justice.

I. INTROr UCTION

The Federal D eposit Insurance Corporation 
(FDIC), as receiver o f a failed bank's assets, 
acquired land that had been contam inated  by 
hazardous w aste m any years previously. A fter 
undertaking voluntary c leanup  at the request o f the 
A laska D epartm ent o f  Env ironm enta l Conservation, 
the FD IC  tiled suit in federal court against the 
former landowner and the ow ner’s tenants, seeking 
to recoup its c leanup costs. FDIC cla im ed a righl 
to com pensation  under AS 46.03.822. which 
imposes strict liability on a jo in t and several basis 
for release o f  hazardous substances and. in addition, 
allow s responsib le parties to sue for contribu tion.

Since this court had not yet determ ined whether 
section .822 creates a p rivate cause o f  action  olhei 
than fo r contribu tion or is governed by a sta tu te o f 
lim itations, the federal d istrict court certified  these 
questions to us. W c conclude that the statute 
allows private parties to sue directly  for damages,

©  2005 Thomson/W est. No C laim  to Orig. U.S. Govt. Works.
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not ju s t for contribu tion, and that suits under the 
s ta tu te- bo th  d irec t and for con tribu tion- are  
governed  by a sta tu te o f  lim itations.

II. FACTS AND PROCEEDINGS

For pu rposes o f th is decision, we accept the facts 
a lleged  in FD IC 's complaint. In M ay 1988 Sun 
S av ings and Loan A ssociation, F.A , foreclosed on 
land that w as ow ned by Burton C arver Co. arid 
that had been  occup ied  by C arver and three tenants. 
L aid law  T ransit, K Beach Parts and Equipment, and 
P en insu la San itation  Co. C arver and these tenants 
a lleged ly  had contam inated  the land by re leasing 
various hazardous substances, including fuel oil.

In D ecem ber 1989, a year and a ha lf after Sun 
S av ings foreclosed on the land, the A laska 
D epartm ent o f  Environm ental C onservation  asked it 
to en te r into a Com pliance O rder by Consen t for the 
pu rpose o f  invcstigaiing and rem ediating 
con tam ination  on the property. Not long after this. 
Sun Sav ings failed, and the Reso lu tion  T rust 
C o rpo ra tion  took over its assets. In Ju ly  1990 
Reso lu tion  T rust w rote two o f Carver's 
tenan ts-Pen in su la  Sanitation and Laid law —to 
info rm  them  o f the Departm ent's action.

N early  seven years later, in February 1997, FDIC, 
w hich by then had becom e (he Resolu tion T rust 
Corporation 's sta tu tory successor, tiled suit in 
federal d is tric t court against Laidlaw , K Beach 
Parts, Peninsula Sanitation, and Carver. FD IC 
alleged that these defendan ts w ere both strictly 
liab le under AS 46.03.822(a) and liable in 
con tribu tion  under AS 46.03.822(j) for c leanup 
costs and o ther dam ages resu lting  from 
con tam ination  o f  its land by their release o f 
hazardous substances. FD IC  alternatively alleged 
liab ility  for the sam e dam ages under other theories, 
inc luding con tinu ing  nuisance and trespass.

*346 Pen insu la moved for sum m ary judgm ent, 
a lleg ing  that FDIC's c laim s are b aned  by AS 
09.10.070(a), A laska's sta tu te o f  lim itations for 
liab ility  c rea ted  by a statute. F inding that FDIC's 
com pla in t and Peninsula's sum m ary judgm en t 
m otion raised unresolved issues o f  A laska law, the

federal d istric t court certified  four questions for our 
review:

1. Is a sia tu te o f lim ita tions defense availab le for 
a d irect cau se o f  action  under AS 46.03.822(a)?
2. D oes u privuie cau se  o f  action im posing joint 
and several liab ility  ex ist under AS 46.03.822(a)?
3. W hen does a cau se o f  rc tion  fo r con tribu tion  
accrue under AS 46.03.822(j)?
4. C an  continu ing trespass and nu isance claim s 
for environm enta l contam ination  be brought 
w h 're  the o rig ina l ac t leading to the 
contam ination  occu rred  ou tside o f  the lim itations 
period?

We accepted these questions under A laska 
Appellate Rule 407 and answ er them as follows.

III. DISCUSSION

A. Standard of Review

(11 U nder A ppellate Rule 407, a decision by this 
court upon certifica tion  from another court 
necessarily involves de te im inative questions o f 
A laska law as to w hich there is no controlling  
precedent. [FN I ] B ecause we address questions o f 
law and essen tia lly  stand in the shoes o f  the 
certify ing court, wc m ust exercise o u r independent 
judgment. iFN2)

FN1. A ppellate Rule 407(a) provides:
The suprem e court may answ er questions 
o f law certified  to it by ... a United States 
d is tn c t court ... w.ien requested by the 
certify ing court if there are involved in any 
proceeding before it questions o f  law  o f 
this s ta te  w hich m ay be de te rm ina tive o f  
the cause then pending in the certify ing 
court and as to  w hich it appears to  the 
certify ing court there is no controlling  
precedent in the decisions o f  the suprem e 
court o f  (his state.

FN2. See M.A. v. United States, 951 P.2d 
851. 853 (Alaska 1998).

B. Alaska Statute 46.03.822(a) Provides Private 
Plaintiffs with a Cause of Action for Stru t Joint and
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Several Liability.

[2] FD IC  a lleges that the defendan ts arc sub jec t to 
jo in t and several strict liab ility  under AS 
46.03 S22(a), which p tov id cs that "th e  ow ner and 
the opera to r o f  a ... facility, from which the re  is a  
re le a se  ... o f  a hazardous substance" are am ong 
those "s tric tly  liable, jo in tly  and severally, for 
dam ages, fo r the co sts  o f  response, containm ent, 
rem oval, or rem ed ia l action incurred  by the state, a 
m unicipality , o r  a village...." The passive language 
o f  th is p rov ision docs not specify  w hether a private 
party  may su e  for dam ages. But the leg isla tive 
h isto ry  o f th is p rov ision  and  our case  law  dealing  
w ith the c rea tion  o f  sta tu to ry  cau ses o f  action 
estab lish  that it provides a p rivate cause o f  action 
fo r the ow ner o f  p riva te  property  dam aged by a 
release.

1. The legislative history behind subsection .822(a) 
supports a private cause of action.

The orig inal version o f AS 46.03.822. enacted  in 
1972, created a cau se  o f  action im posing strict 
liab ility  on po llu ters who dum aged p riva te  properly: 

T o  the ex ten t not o therw ise  preem pted by k  !eral 
law, a person  ow ning o r  having control over a 
hazardous substance which enters in or upon the 
w aters, su rface  o r subsurface lands o f  the state is 
strictly  liable, w ithout regard  to fault, for the 
damages to persons or property, public or private, 
cau sed  by the entry. .. [ (IN3]]

FN3. Ch. 122, § I. SLA 1972 (emphasis 
added).

The act defined  "dam ages" to include "in jury to o r 
loss o f  persons or property, real o r personal, loss o f 
income, loss o f  the means o f  p roducing income, or 
the loss o f an econom ic benefit." [FN4] A separate 
p rovision. AS 46.03.870, specified that causes o f 
action under AS 46.03 "inure solely  to and are for 
the benefit o f  the s ta te" "fe lxccp t as provided under 
AS 46. 
sections

FN5. Ch. 122. § 2, SLA 1972. T itle  46. 
C hap te r 3 includes AS 46.03.010-.900.

•347 In 1989 the leg isla tu re am ended section  822 
to "streng then the State's ab ility  to ob ta in  c leanup  o f  
hazardous substance spill sites." [FN6] The 
am endm ents exp lic itly  a llow ed the  sta te  and 
m unicipalities to recover dam ages, including 
c leanup and rem ed ia tion  costs, under the strict 
liability language o f sub sec tion  .822(a):

FN6. Position  Paper. M arch 16, 1989, 
D ennis D, Kelso. Com m issioner, A laska 
D epartm ent o f  Environm ental
C onservation.

N otw ithstanding any o ther p rov ision  or ru le  o f 
law and sub jec t on ly  to the defenses set ou t in (b) 
o f th is section!,] ... the following persons are 
strictly liable, jointly and severally, for damages 
to persons or property whether public or private, 
including dam  age to the natural resou rces o f  the 
state o r a municipality , and for the co sts  o f 
response, conta inm en t, removal, o r rem edial 
action ...eurred by the sta te  o r a m unicipality, 
resu lting  from  an unperm ittcd release f a 
hazardous substance....

(2) the ow ner and the opera to r o f  a vessel or 
facility from which there is a re lease ... o f  a 
hazard ius su b s ta n c c f] | [FN7)|

FN7. Ch. 39, § 2. SLA 1989 (emphasis 
added).

Legislative h isto ry  indicates that th is am endm ent 
was m odeled after the Federal C om prehensive 
Environm ental Response C om pensation  and 
L iability Act (CERCLA), [FN8] w hich Congress 
enacted in 1980. |'FN9]

FN8. See 42 U.S.C. §§ 9601-9675 (1994).

)3.822-46.03.828." im ply ing that those 
irov ide for p rivate causes o f  action. [FN5J

m  Id.

FN9. T he D epartm ent o f  Environm enta l 
Conservation stated in its position  paper:
The b ill [CSHB 68 (Resources) | was 
introduced at the request o f the G overnor. 
The D epartm en t strongly supports the bill

©  2005 Thomson/W est. No Claim  to Orig. U.S. Govt. Works.
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and feels 'hat it is necessary  to  provide 
approp riate  tools to  ensu re  that hazardous 
substance re leases may be responded to 
p roperly. The first two sections o f  the law 
[inc lud ing  the rc-cnactcd section  .822] 
incorporate p rovisions sim ila r to [those in] 
the federal "Supcrfund" law  into sta te  law. 
See Position Paper, M arch 16, 1989, 
D ennis D. Kelso, Com m issioner, A laska 
D epartm ent o f Environm ental
Conservation.
In addition. S enate  Jud ic iary  Chairw om an 
Jan  Faiks expla ined that the 1989 
am endm en ts to AS 46.03.822 were 
m odeled  after CERCLA . See C om m ittee 
M inutes. Senate Jud ic iary  C om m ittee 
(May 2, 1989).

In 1991 the leg isla ture passed  a num ber ol 
am endm en ts to AS 4603.822. First, it am ended 
subsection .822(a) to add villages to the 
governm enta l entities that could recover cleanup 
and rem ediation costs. |FN 10 | In so doing, the 
leg isla tu re retained the "public o r p rivate" dam ages 
language quo ted  above. [FN I1 ] Later in the sam e 
session, the legislature moved the dam ages 
language from  subsection .822(a) to  a new 
subsection, .8?2(k), but d id  not change its content. 
IFN12]

F N 10. See Ch. 83, $ 9, SLA  1991.

FN11. Id.

FN12. See Ch. 92. §§ 1, 3, SLA  1991 
(including "dam age to persons o r to public 
o r private property  [and] dam age to natural 
resources o f the sta te o r a  municipality" in 
subsection  822(k) am ong the harm s that 
trigger strict liability, as section .822 has 
alw ays done). The am endm ents contained 
in §§ 1 and 3 took effect July 3. 1991. In 
the sam e Act, these sections were to be 
repealed effective July 1, 1992, with the 
language in the new subsection (k) 
reverting to  subsection (a). See id. at §§ 
10. 12 However, this repeal and
re-enactment was itse lf repealed in 1992.

See Ch. 83. § 15. SLA  1992.

In each o f  the forego ing am endm ents, the 
leg islature a lso  re ta ined AS 46.03.824, a | ivision 
defin ing ds n ages to  include in ju ries to p e  ons o r 
property, rea' or personal, and loss o f  income. 
[FN 13] The leg isla ture likew ise re ta ined the 
orig inal version  o f  AS 46.03.870, which, as 
m entioned above, spec ifically  pi ides that cau se , 
o f  action under section .822 are not lim ited  to the 
state. M oreover, every version  o f  section  .822 has 
sub jected pollu ters *348 o f  e ith er p rivate o r public 
property  to jo in t and several strict liability.

FN13. W hile the defin ition  o f dam ages 
does not expressly  include c leanup  costs 
ou tside the contex t o f  those incurred by the 
state, a m unicipality , o r a village, o ther 
courts have held that dam ages include 
c leanup costs. See, e.g., One Wheeler 
Road Assocs. v. Foxboro Co., 843 F.Supp, 
792, 796-97 (D.Mass.1994) (applying
M assachusetts law); Borough o) 
Rockaway v. Klockner & Klockner, 811 
F.Supp. 1039, 1051 (D.N.J.I993)
(applying N ew  Jersey  law). The inclusion 
o f  cleanup costs in dam ages also furthers 
the legislative pu rpose o f  p ro tecting the 
environm ent from pollu tion. See Stock v. 
State, 526 P.2d 3, 12 (Alaska 1974).

In sum , this h istory strongly suggests that the 
leg isla ture o rig inally  conte nplated a p rivate cause 
o t action against parties w ho re lease hazardous 
substances a id that it never repealed that cause o f 
action. It w ould be incongruous for the leg isla tu re 
to c rea te  strict liability for dam age to p riva te  land 
v.ahout providing a  way fo r p rivate parties to got 
com pensation for that damage.

2. Alaska Statute 46.03 822(a) necessarily implies 
a private cause of action under the Hendsch 
Analysis.

In Alaska Marine Pilots v. Hendsch, we identified 
six factors as relevant to determ ine w hether a statu te 
implies a p rivate cause o f action in tort: "the nature 
o f  the leg isla tive provision, the adequacy o f ex isting
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rem edies, the ex ten t to  which a tort action will 
in terfere w ith ex isting  rem edies, the im portance o f 
the pu rpose o f  the provision, how  drastica lly  the 
new  tort will change the law, and the burden the 
(cause o f  action ] will p lace on  the court system ." 
[FN  14] Here, these fac tors support a private cause 
o f  action.

FN14. 950 P.2d 98, 104-05 (Alaska 1997) 
(citing Restatem ent (Second) o f  Torts § 
874A cm t. h (1977)); see also Walt v. 
State, 751 P.2d 1345. 1351 n. 12 (Alaska 
1988).

(1) Nature of subsection .822(a): Subsection
.822(a) is easily  am enab le to individual
enfo rcem ent. The proh ib ited  conduct and the 
poten tia l defendan ts a re  c lea rly  identified by 
subsec tion  .822(a), w hich attaches strict liability for 
th e  release o f hazard' as substances, and by
subsec tion  822(k), w hich identifies dam age to 
"persons o r to public o r p rivate property" as a kind 
o f  dam age covered by subsection  .822(a). [FN 15] 
A n  injured property ow ner who, like FDIC,
iden tifies parties responsib le for contam inating  the 
property  need on ly  show  that the parties owned or 
opera ted  the facility causing  the contam ination. 
[FN I6 ]

FN15. See AS 46.03.822(k) (" •[DJamages" 
has the m eaning given in AS 46.03.824 
and includes dam age to persons o r to 
public o r  p rivate property, dam age to the 
natural resources o f  the state o r a 
m unicipality, and [certain dam ages caused 
by c leanup contractors]."). AS 46.03.824 
reads: "D am ages include but ore not 
lim ited to injury to o r loss o f persons o r 
property, real o r personal, loss o f  income, 
loss o f the means o f  producing income, or 
the loss o f  an econom ic benefit.”

FN16. See AS 46.03.822(a).

(2) Adequacy of existing remedies. W hen the 
leg isla tu re created  a strict liability regim e for 
hazardous substance contam ination, it expressed its 
judgm ent that negligence rem edies w ere not

adequately contro lling  the hazardous substance 
contam ination  problem . N evertheless, P en insu la 
and Laidlaw  insist that the subsection  .822(j) right 
o f contribu tion is on adequate rem edy. W c 
disagree. U nder su b se t t;on  .822(j). a dam aged 
party can seek contribu tion  only "during o r afte r" an 
action against the party under subsection  .822(a). 
S ince p rivate parties w ho voluntarily  undertake 
c leanup efforts canno t compel the state to 
com m ence an action  against them, they would be 
forced to wait fo r governm ent action and. if no 
action w ere brought, w ould lose funds spent 
clean ing up ano ther’s contam ination. That is not an 
adequate rem edy. A  more convincing read ing o f 
subsections .822(a) and (j) gives private parties the 
means to recover p rivate dam ages, while a llow ing 
defendants a  way to spread the costs o f  that 
recovery among the responsib le parties.

(3) Interference with existing remedies, and (4) 
importance of purpose of the provision: A private 
cause o f action under subsection .822(a) would not 
interfere with ex isiing  rem edies, such as 
contribu tion claim s; and it would enhance the 
important purposes o f A laska's contam ination  
responsib ility  regime. A s d iscussed above, 
a llow ing private parties to  initiate c leanup while 
they bring an action  against o thers who may be 
responsib le-w ithou t w aiting fo r governm ent 
action- prom otes the goal o f  qu ick  response to 
d iscovered contam ination. At the sam e time, 
actions for contribu tion  illow  the parties to  so rt out 
u ltim ate responsib ili lo r the contam ination  
afterwards.

(5) Scope of change m the law: A llow ing a private 
cause o f action Jc r subsection  .822(a) is not a 
departure from the way the law already opera tes in 
A laska. In Chenega Corp. v. Exxon Corp., for 
example, the , irties*349 litigated a com plex 
private strict liab ility  c laim  under subsection 
822(a) stem m ing fiom  the EXXON VALDEZ 

disaster. [FN I7] No party questioned  that 
subsection 822(a) allowed the action, and Exxon 
ultim ately conceded strict liability, contesting  only 
causation  and dam ages. [FN 18]

FNJ7. 991 F.2d 769. 776 (Alaska 1999).
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FN18. See id. Several A laska superio r 
courts have  adop ted  sim il. approaches. 
See University of Alaska v. Texaco, No. 
4FA-93- 2486 C l (A laska Super.,
N ovem ber 14, 1995) (memorandum
decision ; Parks Hiway Enters., LLC v. 
CEM Leasing, Ire.. No. 4FA-95-2117 C l 
(A laska Super., D ecem ber 22, 1997)
(memorandum  and o rd e r g ranting 
defendant's m otion for sum m ary  judgm ent).

(6) Burden on the courts of creating a private 
action: W hile a llow ing private parties to bring 
cau ses o f uction m ay increase the num ber o f  c laim s 
under subsection  .822(a), it will be consisten t w ith 
what the leg isla tu re intended. We do  not see  that as 
an undue burden on the courts.

B ecause subsec tion  .822(a) m eets all o f  the criteria 
for an im plied cause o f  action under our Hendsch 
analysis, and since the leg isla tive history o f the 
prov ision  supports the conc lusion  that the 
leg isla tu re m eant to perm it p rivate actions, we hold 
that subsection 822(a) crea tes a p rivate cause o f 
ac tion  for jo in t and several s tric t liability . In the 
fo llow ing section, we briefly consid er the scope o f 
this private action

3. The private cause of action created in 
subsection .822(a) extends to potentially 
responsible parties.

(3] In arguing that the only rem edy availab le  to 
FD IC  is a subsection  822(j) action fo r contribu tion, 
the defendan ts p lace great w eight on  FDIC's status 
as :i potentia lly responsib le party. They contend 
that potentia lly responsib le parties should not be 
a llow ed jo in t and several recovery, but should  be 
lim ited  to contribu tion  from  o th e r po ten tia lly  
responsib le parties.

Any entity that may be required to  take financial 
responsib ility  for clean ing up a con tam inated  site is 
a po ten tia lly  responsib le party. A laska S tatute 
46.03.822(a)(3) imposes strict liab ility  on the 
ow ners o f  a  facility that releases hazardous material. 
In so far as FD IC  stands in the shoes o f  th e  ow ner 
o f  the contam inated property at the lim e o f  the

re lease- a lleged ly  Sun S av ing s-FD IC  is a 
po ten tia lly  re sponsib le  party and, as such, is 
theoretica lly  sub ject to  the sam e liab ility  as (hose 
who cau sed  the contam ination . [FN19]

FN19. Wc note in passing that FDIC's 
exact sta tus is no t clear. FD IC  is the 
u ltim ate receiver o f  property ow ned  by 
C arver that w as p ledged as secu rity  to Sun 
Savings. The defendan ts a llege tha t FD IC 
is potentia lly responsible, but FD IL  does 
not address the question. U nder AS 
46.03.826(8) "ow ne r” and "op e ra to r” arc 
defined to exclude a person who "w ithout 
partic ipating in the m anagem ent o f  a vessel 
o r facility, holds indicia o f  ow nersh ip  
p rim arily  to protect that person's security 
in terest in the vessel o r fac ility ." The 
federal d istric t court's certified  questions 
do  not requ ire us to interpret this provision 
o r to determ ine w hether FD IC  is a 
poten tia lly  responsib le party, and we 
decline to do  so here. N evertheless, we 
note that federal courts tha t have 
interpreted the CERCLA  equ iva len t o f this 
section are divided. Compare United 
States v. Fleet Factors Corp., 901 F.2d 
1550, 1557-58 (11th Cir.1990) (actual 
m anagem ent unnecessary for secured 
cred ito r liability) with In re Bergsoe Metal 
Corp.. 910 F.2d 668. 672 (9th Cir.1990) 
("ITJhere must be som e actual 
managem ent o f the facility before a 
secured c red ito r w ill [be liab le under 
CERCLA]."). M oreover, AS 46.03.822(a) 
d iffers from its federal coun terpart in the 
way it describes ow ner liability. Compare 
AS 46.03.822(a)(2) (imposing liab ility  on 
"the ow ner ... o f  a ... facility, from  which 
there is a release ... o f  a hazardous 
substance") with 42 U.S.C. § 9607(a)(1) 
(imposing liability on "the ow ner ... o f  a ... 
facility"). A laska's law  appears to  fA,,us 
on the ow ner at the tim e o f  the re lv ise, 
ra ther than on subsequen owners.

The defendan ts muintain that a llow ing  one
po ten tia lly  responsib le party to c la im  direct
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dam ages under subsection  .822(a) from o ther 
po ten tia lly  responsib le parties would g ive the 
c la im an t an  un fa ir advan tage ov er the defending 
parties, because the claim ant's jo in t and several 
recovery  under subsection  822(a) m ight include 
com pensa tion  fo r dam ages caused by absentee or 
jadgm ent-proof pollu ters; the c la im an t would then 
receive full com pensation  desp ite  being a 
po ten tia lly  responsib le- and  possib ly
cu lpab le-party , whereas the defend ing  parties 
m igh t be left with a worthless c la im  for contribu tion  
und er subsection  822(j). The defendan ts reason 
that, in these situations, c leanup costs should *350 
be borne by all potentially responsib le parties 
equally.

T h is  argum ent seem s to assum e that courts canno t 
d is tingu ish  among potentia lly  responsib le parties to 
avo id  inequitab le results. But federal case law  
show s that courts can. In Rumpke of Indiana. Inc. 
v. Cummins Engine Co.. the Seventh C ircu it C oun  
o f  Appeals found that when a potentially
responsib le  party sues fo r direct dam ages under the 
federal coun terparts to subsections . 822(a) and (j), 
the federal statutes a llow  the claim , but leave room 
fo r e q u a b l e  d istinc tions upon conclusion o f the 
litigation. [FN20] Thus, the court approved a d irect 
action  fo r jo in t and several liab ility  by Rum pke-u 
po ten tia lly  responsible party that denied  actual 
responsib ility  for the contam ination:

FN20. 107 F.3d 1235. 1240-42 (7th
Cir. 1997).

[W je see  nothing in the language o f  § 107(a) [ the 
subsec tion  .822(a) analog) that would make it
unavailab le to a  p :.*v suing to recover for direct 
injury to its own land, under c ircum stances wh' e 
it is not try ing to apportion co sts (i.e., where it is 
seek ing to recover on a d irect liability theory, 
ra ther than trying to d iv ide up its own liability for 
som eone elsc's in juries am ong o ther potentially 
responsib le parties).) [FN21))

FN21. Id. at 1240.

But the court went on to observe: " If the facts
show , contrary  to Rumpke's pro testations, that it

was partia lly  responsib le fo r the mess .... it can  
roceed on ly  under § 113(0(1) [the subsection  

.822(j) analog l in a  su it for con tribu tion ." [FN22]

FN22. Id. at 1242 (citing Akzo Coatings. 
Inc. v. Aigner Corp.. 30 F.3d 761 (7th 
Cir. 1994)). More recently, o ther federal 
courts have sim ilarly  allow ed CERCLA 's 
d irec t cost-recovery action to  be recast as 
an action fo r contribu tion  when brought by 
a po ten tia lly  responsib le  party who is 
u ltim ately de te rm ined  not to  be "innocen t."
See, e.g., Pinal Creel Group v. Newmonl 

Mining Corp. ., 118 F.3d 1298 (9th
Cir. 1997). The Pinal cou rt found that 
CERCLA 's analog to subsection  .822(a) 
placed c leanup  responsib ility  on the 
p la in tiff P inal G roup  because it was a 
potentially responsib le party. At the sam e 
time, Pinal G roup war en titled  to  recover 
from  o ther po ten tia llv  responsib le  parties 
for uieir share o f  th e  c leanup  co sts  under 
CERCLA 's subsec tion  822(j) analog. 
T he  court found that " th is duality  is best 
im plem ented by perm itting  a (potentially 
responsib le party) who has incurred 
c leanup costs to  assert on ly  a contribu tion  
claim  against o ther Ipotentially  responsib le 
pa rtie s |." Id. at 1301.

We ag ee with Rumpke that the possib ility  o f  
i> equitable results need not b a r a po ten tia lly  
responsib le party w ho denies responsib ility  from  
pursu ing a direct cause o f  action  for jo in t and 
several s tric t liab ility  against o ther po ten tia lly  
responsib le parties. Insofar as a p la in tiff is an 
"innocen t" potentially responsib le party, tha; is, one 
who u ltim ately w ould not be liable for contribu tion, 
that p la in tiff should recover jo in tly  and severally.
On the o the r hand, if a p la in tiff ends up being 
among those responsible for the dam age, the court 
may recast the J ire c t c la im  as a c la im  for 
contribu tion  upon conclusion  o f  the lit Ration.

C. Alaska's Statute of Limitations Applies to 
Actions Under Subsection . 822(a).

(4) The defendants contend  that FDIC's action is
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b a n e d  by the sta tu te o f  lim ita tions. FD IC  responds 
th a t subsec tion  .822(a) precludes a sta tu te o f 
lim ita tion s defense. [FN23] In advancing this 
a rgum en t. FD IC  po in ts to  the open ing language o f 
A S  46.03.822(a):

FN23. T he defendan ts assert, w ithout 
e labora tion , that this case is governed by 
AS 09.10.070(a). which estab lishes a 
two-year lim it fo. "an action ... upon a 
liab ility  c rea ted  by sta tu te .” But it seem s 
that this case m ight a lternatively be 
governed  by AS 09.10.050. which 
spec ifies a six-year lim it for "ar. action for 
w aste  o r trespass upon real p roperty .” Yet 
the re levan t portion  o f  the federal court's 
certifica tion  o rd e r only asks us to address 
FD IC 's c la im  that no sta tu te  o f lim itations 
de fen se  is availab le  fo r a d irect cause o f 
ac tion  under AS 46.03.822(a). The 
question  o f  w hich statu te applies has not 
been  adequate ly  briefed, and ihe facts 
rec ited  in the federal court's certification 
o rd e r suggest tha t the point mav be 
time-barred under any applicab le limit. 
G iven  these c ircum stances, we decline to 
consider which statute o f  lim itations 
p rov ision  would govern FDIC's d irrc t 
c au se  o f action.

Notwithstanding any other provision or rule oj 
law and subject only to the defenses set out in (b) 
of this section, the excep tion  e l out in (i) o f this 
section, the excep tion  set out in AS 09.65.240, 
and the lim ita tion  on liability p rovided under AS 
46.03.825, the fo llow ing persons arc strictly 
liable, jo in tly  and severally, for dam ages [and 
•351 o th e r co sts  associated with hazardous 
substance spills).[ [FN24)|

FN24. AS 46.03.822(a) (emphasis added).

A sserting  that this provision's "no tw ithstanding" 
ph rase p lain ly excludes all "defenses" to a 
subsec tion  .822(a) action except those listed i.' 
subsec tion  822(b), FD IC  argues that the provision's 
p la in  m eaning p recludes a statu te o f  lim itations 
defense.

Wc reject FD IC ’s plain  m eaning a igum ent, for, as 
we expla in  below, FDIC's literal reading o f  the 
"no tw ith stand ing" phrase strains com m on sense, is 
contex tually  implausible, and is at odd s w ith 
leg isla tive history.

[5][6| "(T]he threshold question in ascerta in ing the 
correc t in terpretation o f  a statute is w hether the 
language o f  the statu te is c lear o r arguably  
am biguous." [FN25| Here, subsection .822(a)‘s 
"no tw ithstand ing" phrase’s m eaning may indeed 
seem  clear and unam biguous. But " ‘w ords are 
necessarily  inexact and am bigu ity  is a relative 
concept.' " |FN26] Hence, even when a statute's 
language m eaning seem s plain on its face, 
am bigu ity  m ay arise if apply ing that m eaning would 
y ie ld  anom alous consequences. (FN27)

FN25. K Mart Corp. v. Cartier, Inc., 486 
U.S. 281 , z93 n. 4. 108 S.Ct. 1811. 100 
L.Ed.2d 313 (1988).

FN26. State v. Alex et ah, 646 P.2d 203, 
208-09 n. 4 (Alaska 1982) (quoting United 
States v. United States Steel Corp., 482 
F.2d 439, 444 (7th Cir.1973) and adopting 
a slid ing scale approach to statu tory 
interpretation).

I-N27. Thus. Co*,,* adhering to the "plain 
m eaning" ruie o f sta tu tory interpretation 
com m only define the rule to apply only 
"where language o f  a sta tu te is c lea r and 

construction lccording to its term s does 
not lead to absurd conse jences." North 
Slope Borough v. Soldo Petroleum Corp., 
585 P.2d 534, 540 n. 7 (Alaska 1978).

FDIC's proposal to enforce subsection  ,822(a)'s 
literal m eaning by categorically  barring all 
"defenses" except those listed in subsection  .822(b) 
would he re the nonsensical effect o f  e lim inating  a 
host o f  generally  availab le "defenses" se rv ing  vital 
purposes w holly unrelated to the e lem en ts o r 
underly ing purposes o f a d irect action arising  under 
subsection .822(a). I f  enforced literally, for 
instance, the "no tw ithstanding" phrase w ould  bar a 
defendan t who had prev iously se ttled and paid a
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c la im  from  defend ing  on the basis o f accord and 
satisfaction. A defendan t who had already 
prevailed  in an  identical action  by the sam e p la in tiff 
cou ld  not ra ise  the defense o f res jud ica ta . A 
defendan t sued by a p la in tiff who lacked an interest 
w ould  be forb iuden to claim  lack o f  standing; one 
sued  by a m inoi could not assert the p la in tiffs  lack 
o f capacity ; and one subjected to a claim  w ithout 
se rv ice o f p rocess cou ld  not raise lack o f  personal 
jurisd iction as a defense The anom alies- all 
unavo idab le consequences o f adop ting  FDIC's 
p roposed "p la in  m eaning "-cast am bigu ity  on the 
seem ingly c lea r language o f  subsection .822(a)' s 
"no tw ithstand i ng" provision. (FN28)

IN28. At l o s t  one federal court 
interpreting CERCLA  has recently 
suggested  that the "no tw ith stand ing" 
language in the federal s ta tu te  should  not 
be interpreted to ba; defendan ts from  
asserting  res judicata, co llatera l estoppel, 
accord and satisfaction, o r sta tu tes o f 
lim itations, because such an interpretation 
wc :ld yield "absurd results that Congress 
could  not have intended." See Town oj 
Munster, Indiana v. Sherwin-Williams Co., 
Inc.. 27 F.3d 1268, 1271-72 (7th Cir. 1994)
; cf. Alaska Sport Fishing Ass'n v. Exxon 
Corp.. 34 F.3d 769, 771-74 (9th Cir. 1994) 
(affirm ing d ism issal o f  section  .822 claim  
on the ground o f  res jud ica ta  w ithout 
expressly  conside im g  the
"notw ithstanding" language).

|7) |8 | M oreover, because "plain  m eaning" cannot 
ex ist in a vacuum, ambiguity is necessarily a 
c rea tu re  o f  context. "As the Suprem e C ourt has 
stated, 'in ascerta in ing the plain m eaning o f [a] 
statute, the court must look to the particu lar 
language at issue, as well as the language and 
design o f  !he statute as a whole.' " [FN29] And 
"|w )hen a sta tu te o r regulation is part o f a larger 
fram ework o r regulatory scheme, even  a seem ingly 
unam biguous statute must be interpreted in light o f 
the o the r portions o f the regulatory w hole." |FN30 |

FN19. Homer Elcc. Ass'n v. Towsley, 841 
P.2d 1042, 1048 (Alaska 1992) (Compton,

J., dissenting) (quoting K Mart Corp., 486 
U.S. at 29! 38 S.Ct. 1811); see also
Nash v. Slate, Commercial Fisheries £i. y 
Comm’n, 679 P 2d 477. 478 (A laska 1984).

FN30. Millman v. 'tale, 341 P.2d 190, 194 
(Alaska App. 1992).

*352 Considered  in contex t with o the r relevant 
provisions, subsection . 822(a)'s m eaning is hardly 
plain. T he "no tw ith stand ing" phrase m ust initia lly  
be tead together w ith o ther parts o f section  .822 to 
which subsection .822(a) specifically  refers: 
subsection  .822(b)’s list o f  "defenses" and  the 
"exception" created in subsection  .822(i). |FN 31 | 
The relevant language is as follows:

FN31. Subsec tion  ,822(a)'s
"no tw ithstand ing" ph rase  cu rren tly  refers 
to two o ther provisions: "the excep tion  set 
out in AS 09.65.240, and the lim ita tion  on 
liability prov ided under AS 46.03.825." 
See AS 46.03.822(a). But neither o f  these 
references appeared in the  o rig in a lly  
enacted  version  o f subsection  822(a). Sec 
Ch. 39. § 2. SLA  1989. S ince both 
references w ere added after the o rig inal 
enactm ent o f  subsection  . 822(a), they  arc 
not relevant to  estab lish  the intent o f  the 
leg isla ture that o rig inally  enacted  the 
statute.

(b) In an action to recover dam ages o r costs, a 
person o therw ise liab le under this section  is 
relieved from liab ility  under this section if  the 
person proves
(1) that the re lease o r threatened re lease o f  the 
hazardous substance to  w hich the dam ages relate 
occurred solely as a result o f
(A) an act o f war;
(B) excep t as provided u n Je r AS 46.03.823(c)
. nd 46.03.825(d), an intentional o r neg ligen t act 
oi om ission o f  a third party, o ther than a party  o r 
its agents in priv ity o f  contrac t with, o r em ployed 
by, the person, and that the person
(i) exercised  due care w ith respect to the 
hazardous substance; and
(ii) uxik reasonable p recau tions against the act or
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om ission  o f  the third party and against the 
consequences o f  the act o r om ission ; or
(C) an act o f  God; and
(2) in re lation to (1)(B) o r (C) o f this subsection, 
that the person  [discovered the re lease and began 
con ta inm en t and clean up w ith in a reasonable 
period o f  tim e].

(i) In an action  to recover dam ages and costs, a 
person o therw ise jo in tly  and severally  liable 
under this section is relieved o f  jo in t liability and 
is liab le severally  fo r dam ages and costs 
a ttribu tab le to that person if the person proves 
that
(1) the harm  caused by the re lease o r threatened 
re lease is d iv isib le; and
(2) there is a reasonable basis fr apportionm ent 
o f  costs and dam ages to that person.] [ FN 32] ]

FN3~ AS 46.03.822(b) &  (i).

A s can be seen, subsection .822(b) creates three 
defenses to subsectic , . 822(a)'s s tric t liability 
schem e: an act o f  God, an act o f  war o r an 
unavo idab le act o f a  third party. Each o f these 
listed "defenses" cen ters on causation ; each is 
triggered  by the intervention o f an ou tside actor, to 
w hich tnc law  attributes the hazardous release, aw ay 
from  the orig inal defendant. Hence, this specific 
ca tegory  o f  defenses am elio ra tes the o therw ise 
harsh effec ts o f  strict liability. So too, subsection 
(i) creates a specific excep tion  that, when triggered 
by particu lar c ircum stances ju stify ing  the 
apportionm en t o f  partial responsib ility  to an ou tside 
ac to r o r third party, am elio ra tes the harsh effec ts o f 
jo in t and several liability.

T h e  narrow  Ficus o f  these defenses has 
s ig n ific rn ce  in its own right, because "[w |h ere  ... 
specific  w ords follow ] ] general ones, (the statutory 
in terp Mation doctrine o f  eju.dem generis] restricts 
applica tion  o f  the general term  to things that are 
sim ila r to those enum erated ." [FN33] As applied 
to  the statu tory phrase at issue, 
then- "no tw ith stand ing  any o ther prov ision  or ru le 
o f  law  and sub ject only to the defenses set out in (b) 
o f  this section, the exception set out in (i) o f  this 
se c tion "- th is  interpretive canon strong ly  suggests

that t h ' term s "defenses" and "excep tion " re fer not 
to  the entire un iverse o f  po ten tia l general defenses, 
but to provisions and ru les ou tside the orig inal 
leg isla tion that specifically  m itigate the effects o f  
jo in t and several liability.

FN33. 2A Norm an J. Singer, Sutherland 
Statutory Construction § 47.17 (6th
ed.2000); see State v. First Nat'I Bank o) 
Anchorage. 660 P.2d 406, 412-13 (Alaska 
1982) (applying this doctrine).

A com panion provision o f A laska’s 1989 hazardous 
substances legislation lends further *353 credence 
to ihis reading. The statu te im m ediately  fo llow ing 
subsecli i 822--AS 46.03.823-exprcssly creates a 
partia l exception to  strict liab ility  for "haz Jous 
substance response action con trac to rs" (i :anup 
contractors), making the liab le for hazardous 
releases only on the h vis o f  negligence. [FN34] 
Tn is provision certain!,, ,-uilifies as a "defense" to 
subsection .822(a)'s strict ; *lity provision-at least 
in the broad sense o f  "defense" that FD IC  urges us 
to adopt insofar as it re la tes to the statu te o f  
lim itations. Yet because this defense is not 
m entioned in subsection .822(a), it necessarily  
onflic ts w ith FDIC's proposed "plain m ean ing" o f 

s 'section . 822(a)’s "no tw ith stand ing" phrase: 
aci rding to FDIC, the phrase's categorica l 
p reclusion o f  all conceivab le d e fr .^es excep t those 
set out in section .822- subsection^ .822(b) and (i).

FN34. As orig inally  enacted  by chap ter 39,
§ 3, SLA 1989. section . 823 provided, in 
relevant part: (a) A person w ho is a 
response action con trac to r w ith respect to a 
re lease o r threatened re lease o f a 
hazardous substance is not civ illy liable for 
injuries, co c*s, damages, expenses, o r o the r 
liability th. results from  the release o r 
threateued release un less the re lease o r 
threatened release is caused by an act o r 
om ission o f  the response action con trac to r 
that is negligent o r grossly  negligent o r 
constitu tes intentional m isconduct. T o  
show  negligence bv a response a i inn 
contractor, a ciaim a must show  that toe 
acts o r '.m issions of the con trac to r under
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the response action  con trac t w ere not in 
accordance w ith genera lly  accep ted  
p rofessional standards and p ractices at the 

me the response  action serv ices w ere  
perform ed.
(b) The liab ility  lim ita tion  under (a) o t this 
section does not apply to a  re sponse  action  
con trac to r who w ould o therw ise be stric tly  
liab le under this section.

[9] T o  apply FDIC's plain  m ean ing  o f  subsec tion  
822(a), then, w ould nullify  the section .823 

defense. rendering  the p rovision en tire ly  
superfluous. This, in turn w ould c lash w ith the ru le  
o f  construction  ho ld ing that, as a general rule, a 
"sta tu te  should be construed  so that e f fe . t is g iven
to all its provisions, so that no part will be
ino rative o r superfluous, void o r insignificunt." 
[Fh i

FN35. Alasco, Inc. v. North Slope 
Borough Bd. of Equalization, 659 P.2d 
1175, 1178 r. 5 (Alaska 83) (quoting
2A C. Sands. Statutes and Statutory 
Construction § 46.06 (4th ed. 1973)).

Legislation ou tside AS 46.03 re inforces the 
uncertainty generated by section .823. Just as
subsection  ,822(a)’s "no tw ith stand ing" phrase m ust 
be considered  in contex t with ihe hazardous 
substances act as a whole, so too o the r re levan t law s 
m ust be considered, fo r "a seem ing ly  unam biguous 
sta tu te [may be) restric ted  by ano ther act o r where it 
m ust be considered  in pari n r  ria v th ai a h e r  
act." [FN36J In this regard, i .e com prehensive 
reg im e o f sta tu tes o f  lim itations listed in AS 09.10 
is particu larly  relevant, [FN37] because, as L aid law  
correc tly  observes, "if, as FD IC  suggests, § . 822(a) 
has no statu te o f  lim itations whatsoever, it appears 
to be the on ly  cause o f  action in A laska w ith this 
d istinc tion ." [FN38]

FN36. Hafling v. Inlandbo..,,ten's Union 
of Pacific. 585 P.2d 870, 872 (Alaska 
1978); see also Anderson v. Ander-on, 
736 P.2d 320. 321 (Alaska I 37)
(seem ingly unam biguous provision o f 
Exem ptions Act affec ted  by A laska

L im ited Entry Act).

FN37. AS 09.10.010 provides: "A  person 
may no t com m ence a civ il ac tion  except 
w ithin the periods prescribed in this 
chap ter a fte r the cause o f  ac tion  has 
accrued, excep t when, in special cases, a 
d ifferen t lim ita tion  is p resc rib ed  hy 
statu te." AS 09.1C 100 provides: "An
uction for a cau se not o therw ise  provided 
for may be com m enced  w ith in  ten years 
after the cause o f  action has accrued ."

FN38. See generally AS 09.10.010--AS 
09.10.100.

The final factor to consider in determ in ing 
subsection  .822(a)'s m ean ing ..» ts leg isla tive 
history In ou r view, this factor l a t h e r  ind icates 
that the legislature did no t intend to exc lude  the 
statu te o f  lim itations as an availab le "de fen se" to a 
p rivate cost recovery :tion. In 1989 the 
leg islature am ended sectic- .822, using the federal 
CERCLA  statute as a p ern. [FN39) C ongress 
o rig inally  passed CER CLA  in 1980, including the 
defense-lim iting "notw ith landing" language that 
appears in subsection . 822(a). [FN40] W hen first 
enacted, CERCLA incorporated  a three-year *354 
statu te for dam ages actions. [FN41J But two 
federal trial courts ruled that this s ta tu te  o f 
lim itations did not apply to cost recovery  actions 
under 42 U.S.C. § 9607-the CER CLA  analog  to 
subsection .822(a). [FN-,‘2)

FN3r . See supra note 8 and accom panying 
lex'.

FN40. See C om prt hensive Env ironm en ta l 
Response, C om pensa tion  & L iab ility  set 
o f  1980, Pub.L o. 96-510, T itle  I. § 107, 
94 Stat. 2767, 21m (1980).

FN41. See 42 U S.C. $ 9612(d) (1994).

FN42. Sec Unitea States v. Dickerson, G-tO 
1 Supp. 448, 450-5’ (D.Md.1986); United 
States v. Mottolo, 605 F.Supp. 898, 901-10 
(D.N.H.J985).
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in  1986, ev iden tly  responding  to  these rulings. 
C ong ress added statu tes o f  lim ita tions specifically  
cove ring  CERCLA 's coun terparts to  subsections . 
822(a) and (j)- IFN43] C ongress cod ified  these new 
sta tu te s as separate p rovisions w ith in  CERCLA, and 
d id  not am end CERCLA 's "no tw ithstand ing" 
language to m ention them  as "defenses" to a cost 
recovery  action under CERCLA . (FN44] 
O bviously, then. C ongress did not consider these 
s ta tu te s o f lim ita tions to be included am ong the 
k inds o f  "defenses" that w ere lim ited by CERCLA 's 
"no tw ith stand ing" provision--a provision directly  
corre' ponding to subsection 822(a).

FN43. See Pub.L. No. 99-499, § 113(b), 
lOOStat. 1613, 1647(1986).

FN44. See 42 U.S.C. § 9613(g) (1994). 
CERCLA 's analog to AS 46.03.822(a) 
'ppears at 42 U.S.C. § 9607(a).

W hen the 1989 A laska leg islature rev ised section 
.822 l y  incorporating m any features o f  CERCLA, 
[FN45) it om itted C ER CLA ’s internal sta tu tes o f 
lim itations. FD IC  argues that this om ission ev inces 
the 'eg isla ture’s intent to w ithdraw  any statute o f 
lim ita tions defense. But the defendan ts respond 
that the A laska legislature's om ission merely reflects 
it; aw areness that, unlike federal law A laska law  
a lready  incorporated general sta tu tes o f  lim itations 
o u r  ie its hazardous substances act that would 
govern  a d irect action brought under subsection 
822(a).

FN45. See supra note 8 and accom panying 
text.

T he defendants' v iew  is m ore plausib le than 
FDIC's. As poin ted out above, it is apparen t that 
C ong ress considered  CERCLA 's internal sta tu te o f 
lim itations to lie ou ts ide the sphere o f "defenses” 
described  by CERCLA 's "no tw ithstanding" 
provision. If we accepted FDIC's proposed view o f 
leg isla tive intent, then, we would have to conclude 
that the A laska leg isla ture m eant to g ive the 
"n cw ith s tan d in g "  language im porteJ from 
C ERCLA  more sign ificance in subsection .822(a) 
than Congress gave it in the federal context. S ince

no leg isla tive h istory supports th is interpretation, 
there is no reason to suppose that the A laska 
leg isla ture in tended subsec tion  .822(a) to abrogate 
A laska's general s ta tu tes o f  lim itations.

In sum . we conc lude that the lim iting  language o f 
subsection  322(a) does not p reclude affirm ative 
defenses, like the defense o f  s ta tu te  o f  lim itations, 
that have no inherent re lation to subsec tion  .822(a)'s 
im position o f  jo in t and several s tric t liab ility  for 
release o f  hazardous substances.

D. An Action for Contribution Under Subsection 
.822(j) May Be Filed When a Subsection .822(a) 
Action Is Brought but "Accrues" for Purposes of the 
Statute of Limitations When Judgment Is Entered or 
Settlement Is Reached.

[101 One o f  the certified  question s befo re us is 
when a cause o f  action for con tribu tion  "accrues" 
under subsection  822(j). In 1989, when the 
leg isla ture am ended subsec tion  822(a) to  m in o r 
CERCLA, it a lso enacted  a new  subsection, AS 
46.03.822(j), that gave defendan ts an action  for 
contribution:

A person may St * k contribution from any other 
person who is liable under (a) of this section 
during or after a civil action under (a) of this 
ection. ... In reso lving c la im s for con tribu tion  

under ihis section, the court m ay allocate 
dam ages and costs am ong liab le  p rties using 
equitab le factors determ ined to be approp ria te  by 
the court. T h is subsection does not d im in ish  the 
right o f  a person to bring an  action  for 
contribu tion  in the ence o f  a civil action  under 
(a) o f  this section ! [FN46|]

FN46. Ch. 39. § 2, SLA  1989.

The statu tory language is c lea r that any party 
named in a d irect subsection  .822(a) action  may 
com m ence an action for con tribu tion  at any tim e 
"during o r after" the d irect *355 action. [FN471 
We nevertheless conclude tha' even  though 
subsection  822(j) allow s a con tribu tion  action  to be 
brought while a subsection .822(a) action  is still in 
progress, the contribu tion action does not "accrue" 
for purposes o f  the statu te o f  lim itations until the
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subsec tion  .822(a) at on concludes.

FN47. Conversely, subsec tion  ,822(j)‘s 
"du ring  o r a fter" language strongly 
suggests that a party has no right to seek 
con tribu tion  before an action has been 
com m enced  under subsec tion  .822(a). 
Yet subsec tion  . 822(j) a lso  p rov ides that 
"th is subsec tion  does not d im in ish  the right 
o f  a  person to b ring  an  action for 
contribu tion  in the absence o f  a civil action 
under (a) o f  this section." In light o f  our 
decision  that subsection  . 822(a) creates a 
p riva te  cause o f  action, these provisions 
are not contrad ictory . In th e  absence o f  a 
third-party c la im  under subsection  . 
822(a), a poten tia lly  responsib le  party is 
free to  b ring  a p riva te  action under 
subsection .822(a) against o ther potentially 
responsib le parties and, in so doing, >nay 
seek o r u ltim ately be lim ited to 
apportioned dam ages under subsection 
822(j). See. e.g., Pinal Creek Group v. 

Newmont Mining Corp., 118 F.3d 1298. 
1301 (9th C ir. 1997). W hile this kind of 
an ticipato ry  action m ight p lausib ly be 
characterized  as a c la im  for contribu tion 
under subsection 822(j). because it derives 
from  subsection  . 822(a)'s creation o f a 
p rivate right o f  action, the anticipatory 
con tribu tion  action m ust accrue with the 
re la ted  subsection 822(a) action and be 
governed  by its statute o f  lim itations.

[ 111 U nder CERCLA, an action fo r contribu tion 
accrues acco rd ing  to a contribution-specific sta tu te 
o f  lim itations. 42 U.S.C. § 9613(g)(3). A iaska has 
no analog to this p rovision on its books. Because 
the leg isla tu re unreservedly specified that 
contribu tion  actions may be brought after a 
subsec tion  .822(a) action concludes, and since an 
action under the subsection  . 822(a) could
conceivab ly  rem ain pending for many years a lte r its 
inception, the statute o f  lim ita tions on such actions 
canno t rea listica lly  begin to run upon 
com m encem ent o f  the action  under subsection 
.822(a). |FN48]

FN48. in  this regard, we believe that 
subsection  .822(j)'s language allow ing 
po ten tia lly  responsib le  parties to assert 
contribu tion  c la im s "du ring" a subsection 
.822(a) action must be read to ex tend to 
actions p rosecuted  e ith er in court or 
through adm inistra tive proceedings. If 
subsection .822(j) d id not apply  to parties 
w ho becam e sub ject to  DEC adm inistrative 
com pliance actions, the benefit o f  a 
contribu tion  action  w ould acc rue  only to 
those who, through their recalcitrance, 
forced DEC to  court We do  not believe 
that the leg isla tu re intended to fo rce such 
cases into court. W e note, however, that 
before the state's adm in is tra tive  process 
could qualify  as an action, it would have to 
have riv: form al a ttribu tes o f  an
adm inistra tive proceeding, including "a 
complaint-like pleading, w hich in turn 
sells) in m otion a formal process o f  dispute 
resoluti n." Koss v. Koss. 981 P.2d !05, 
108 (Alaska 1999); see also Agen v. State. 
CSED, 945 P.2d 1215. 1219 (Alaska 1997) 
; cf Hi.kel v. Halford. 872 P.2d 171, 176 
(Alaska 1 994) (listing a  formal charging 
docum ent that triggers a formal mechanism  
for d ispu te reso lu tion  as indicia o f  an 
agency "proceeding").

M oreover, in tc ip re ting  subsection  822(j) to 
au thorize a contribu tion  action accruing upon or 
after judgm en t com ports w ith general contribu tion 
case law elsewhere, (FN49) as well as w ith our own 
cusc law govern ing con tribu tion  in o the r contexts. 
For exam ple, in Providence Washington Insurance 
Co. of Alaska v. McGee we recognized "that a claim  
for contribu tion is substan tively separate from the 
underly ing tort and docs not arise until the 
contribu tion  c laim ant lias paid more than his o r her 
p roportionate share o f  the total claim ." [FN50]

FN49. See M aurice T. Brunner. 
Annotation, When Statute of Limitations 
Commences to Run Against Claim for 
Contribution or Indemnity Based on Tort. 
57 A.L.R.3d 867 912-13 (1974).

©  2005 Thomson/West. No C laim  to Orig. U.S. Govt. Works.

hu r> ://D rin i.west iaw .com /deli very .h tm l?dest=atp& fonnat=H T M L E & dataid=B 0055800000... 4/15/2005



Page 16 of 17

21 P 3d 344 Page 15

21 P. 3d 344. 52 ERC 1488

(Cite as: 21 P-3d 344)

FN50. 764 P .2d 712. 715 (Alaska 1988): 
see also Alaska General Alarm, Inc. v. 
Grinnell, 1 P.3d 98. 106-07 (Alaska 2000).

In the absence o f  sta tu to ry  gu idance othei than the 
language o f  subsec tion  . 822(j), and because 
subsec tion  .822(j) specifically  au tho rizes an actioi 
for con tribu tion  to  be b rought "du ring  or a fter" a 
d irect action under subsection . 822(a), we conclude 
that a con tribu tion  action  under subsection  .822(j) 
should  not accrue for sta tu te o f  lim itations purposes 
until the d irec t co st recovery ends, e ith er by
judgm ent, settlem ent, o r the conclusion o f  an
adm inistra tive action. [FN511

FN51. In our view, the rule wc adoptc.' in 
Providence Washington Insurance Co. oj
Alaska v. McGee should generally  govern 
the date o f accrual w hen a party who has 
paid dam apes assessed jo in tly  and 
severally  under subsection  .822(a) tiles a 
con tribu tion  action to recoup the 
d isp ropo rtionate  payment, f r  at least one 
situatioi , however, reliance on  the 
Providence Washington ru le may not be
warranted. W hen a party who has not 
been forced to puy an aw ard o r make 
c leanup  e flo rts  under subsection . 822(a) 
files a contribu tion action to apportion 
liability for the damages, the contribu tion 
action should be treated as accruing at the 
tim e o f  judgm en t on the subsection .822(a) 
action. Applying the Providence 
Washington ru le to such cases v/ould 
encourage subsection  .822(a) judgm ent 
debtors to delay paym ent o r cost recovery 
efforts, since any delay w ould be 
essen tia lly  cost-free and they could alw ays 
trigger a new period for filing a 
contribu tion  action by m aking n small 
paym ent on th judgm ent. !n these 
situa tions and in o ther exceptional cases, 
subsection .822(j)'s express grant o f 
d iscretion  to consider "equ itab le factors 
determ ined to be appropriate by the cou rt” 
will, w e believe, em pow er trial courts to 
treat the contribu tion action as accruing 
upon entry o f  the subsection 822(a)

judgm en t.

•356 E. Nuisance and Trespass Actions Are 
Subject to Statutes of Limitations and the Discovery 
Rule.

[12] Finally, w e consider w hether hazardous 
substance con tam ination  can escape the statu te o f 
lim ita tions by being  charac te rized  as a continuing 
nu isance o r trespass. FD IC  main tains that because 
the con tam ination  o f  the Soldo tna property 
"con tinued  over tim e, and continue[s] up to the 
p resent tim e," no  sta tu te  o f  lim ita tions bars its 
c la im s fo r nu isance and trespass. T o support this 
argum ent, it re lics on ou r ru ling in Wood v. Aim. 
[FN52]

FN52. 516 P.2d 137. 142 (Alaska 1973).

W e a i l  not persuaded that Wood is controlling . In 
Wood, w e let stand the superio r court’s ru ling that 
the defendan t s fa ilu re to prevent the flooding o f  the 
W oods' property  was a continu ing nuisance that 
shou ld  be abated. [FN53] FD IC  reads that case as 
d c scno ing  a situa tion  analogous to this case. But 
in Wood, the con tinu ing  nu isance was caused by a 
fau lty  d ike fo r which the defendan ts were
responsib le. |FN 54 | W hile dam age d id  occu r soon 
afte r the dike began ;o leak, we recognized that 
com pensation  fo r that dam age was time barred,
fFN55[ N evertheless, the defendan ts w ere under a 
con tinu ing  ob ligation  to  prevent the inundation o f 
the W oods' land, w hich they con tinuously  failed to 
do; their leaky d ke allow ed w ater to seep  onto the 
Wood*, property  Lp to the day the su it was filed. 
IFN56]

FN53. See Id. a t 141-42.

FN54. See id.

17455. See id.

FN56. See id. (indicating that the superio r 
court judg e  v iew ed the unrepaired
cond itions arou;id the W oods' property).

In contrast, the defendan ts here are not

© 2005 Thomson/W est. No C laim  to Orig. U.S. Govt. Works.
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exace rba ting  the contam ination  that they a l le g o ry  
cau sed  during the late 1980s. And since they have 
lost the ir connec tion  to the land, they cannot be 
charac te rized  as m ain tain ing an ongoing nuisance. 
Thus, we do not see how the contam ination in this 
case  d iffers from  the harm  ord inarily  at issue in 
cases involv ing torts o f a non-continuing nuture, 
w here d scre te  w roi.t  ul acts often have lasting 
consequences.

In so far as there  is a d ifference that relates to 
s ta tu tes o f  lim itations, it is that injuries from 
seep ing po llu tan ts may be d ifficult to discover. 
That characteristic, however, does not m ilitate in 
favo r o f  describ ing  the defendants' alleged actions 
as a continu ing  nuisance o r trespass. Rather, the 
d iscovery  ru le adequately addresses this problem  by 
de lay ing  a cau se  o f  action's accrual until the 
p la in tiff is aware, or reasonably should be aware, o f 
its existence. (FN57)

FN57. See Cameron v. State, 822 P 2 d  
1362. 1365-68 (Alaska 1991) (laying out 
the d iscovery  rule and its purpose),

Here, given the parties' briefing, the undisputed 
facts d iscussed in the federal court's certification 
request, and the availab le record, we conclude that 
FDIC's allegations do not lend them selves to being 
fram ed as * con tinu ing  trespass or nuisance. |FN58 |

FN58. For the reasons that we advanced in 
d iscussing  the availabilitv o f a sta tu te o f 
lim itations defense to  direct actions under 
subsec tion  . 822(a). see supra Part III.C, 
we need not consider what sta tu te o f 
lim itations applies to FDIC's trespass claim.

liability.

•357 3. A cause o f  action for contribu tion  under 
AS 46.03.822(j) may t o  brought during the 
pendency o f  a  d irec t action under subsection 
822(a) but docs not accrue for purposes o f  the 
statu te o f  lim ita tions until the d irect action 
concludes.

4. C ontinu ing trespass and nuisance c la im s for 
environm ental contam ination  cannot be b rought 
ou tside the lim ita tions period under the undisputed 
c ircum stances presen ted here.

21 P.3d 344, 57 FRC  1488

END  O F D O C U M EN T

IV. CONCLUSION

In sum, we answ er the certified questions as 
follows:

1. A  statu te o f  lim itations defense is available for a 
d irect cause o f  action under AS 46.03.822(a).

2. A laska S ta tu te  46.03.822(a) creates a private 
cau se  o f  action  imposing jo in t and several strict

©  2005 Thomson/West. No C laim  to Orig. U.S. Govt. Works.
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Sponsor Statement
HB 280

“An Act rclatint to the taxation o f mining property; relating to contracts approved 
by m unicipalities for payments in lieu o f taxes; and providing for an effective date,”

fIB 280 is interestingly enough a bill requested of this body by the industry. Under its 
language, m ires operating in the state would be taxed by the state on the true and real 
value o f real and tangible property.

Precious metal exploration has continued in the state and several of the locations being 
developed are not 'ocateu in organized boroughs. Without the language of HB 280 
development com panies are operating with an uncertain and potentially unstable set of 
tulcs for taxation. Using AS 14.17.410 (b) (2; as a tax base, mines in unorganized 
boroughs would be assessed a four-mill levy. Boroughs organizing after this year would 
he able to add two-mills to that tax rate with all o f the funds being paid to the new' 
borough.

Language in the bill also creates a special mining property lax accoi'.it and allows the 
legislature t opropriate that money into the public education fund. Essentially this is an 
offer by the min.ng industry to assure funding for A laska’s Education System.

HB 280 is limited to large producers only. Mines producing less than $10,000,000 are 
exem pt from the tax formula. This keeps what is left of our once profitable mom and pop 
mines in operation.

In a world market, stability both politically and financially are critical to success for these 
com panies that invest millions of dollars just searching for precious metals. Creating a 
stable tax base for an industry that creates hundreds of jobs in Alaskan communities 
makes sound fiscal sense. It also gives unorganized areas of the state a clear 
understanding of the income they will receive from a mine, once they become a borough 
and can receive the lax benefit.
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( SHB 280(RES) 
Sectional

Section 2
Creates a property tav >i am for local municipalities cither current or future should they 
incorporate a mine intc .neir borough for the purposes of local taxiati m.

Section 3
Restricts a local municipality from imposing a severance tax on produced minerals uni * it is 
imposed prior to January 6, 2005

Establishes a state property tax on mines not located in an organized borough with a levy of four 
mills. M aintains the mill levy in existing boroughs at the S 'm e rate as is levied against other real 
and tangible personal property. There is also language regarding payments in lieu of taxes and 
how a contract may be negotiated.

.020 Clarifies a term 15 years for which only property taxes may he imposed on mines within a 
newly established borough or an existing borough that annexes the mine.

.030- .150 Directs the state assessor to assess the mine’s property with details on what must be 
submitted when. Language also includes the investigation process and authori , notice 
requirements, objection process to the assessment including appeal. It allows for an assessment 
to be resubmitted following an appeal. The language ;u section 120 also includes collection and 
deposit and where the funds will go and a recommendation as to how the funds should he 
allocated. Further language in the reference paragraphs establishes penalties, remedies and 
regulation authority.

.160 Establishes facilities that are available for public use are exempt as is property used in 
production or transportation of minerals The language also protects small miners from taxes.

.170 Definitions

Section *4

Section 5

Allows the Department to begin promulgating regulations pendin" the effective date of the bill.
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FISCAL NOTE

ANALYSIS CONTINUATION
Discussion
We discuss revenue, exemptions and cost beiow 

Revenue
We did not include an estimate (or revenue because tve cannot foresee if municipalities will be formed within the unorganized 
borough or if planned mines will actually materialize

This bill levies a tax rate quivalent In me mill rate “required to meet the local contribution (to schools] requited of that municipality* 
on the full and true valu> of mining real and tangible personal property on land in the unorganized borough as of January 1.2005 
In general this is 4 mills or 4 percent. One exception is that the 4 mill levy on (he taxable value cannot exceod 45% of the district's 
basic need The tax rate does not go into effect until after production commences at the mine

However, if a municipality is incorporated after January 1, 2005. the mill rate is two mills above the local contribution rate on mining 
property. This tax replaces all other potential municipal taxes Imposed on the property for a period of 15 years after production 
starts with the exception that a municipality may levy a tax on the first $1,000 of the retail sale or use of the taxable property and the 
first $1,000 of the sale or u. of services associated with the property. Although the tax sunsets fifteen years after production 
commences, it does not appear that the mining properly exemptions under Sec. 43 6T 160 (a) expire as well (see exemption 
discussion below) Also, until the mine starts production It Is subject to municipal taxation unless it is specifically precluded by Sec 
43 67.160 (a) However, a mine is only subject to the tax if its capital costs are $10 million or greater A small mine would thus not 
have to pay the state property tax but would be subject lo municipal taxation not covered unde Sec 43 67.160 (a) exemptions A 
small mine could, however, elect to opt into the provisions of this bill if they so chose

The State Assessor (Steve Van Sant) has estimated that the full value of the real and tangible property tor the Pogo mine at abo rt 
$250 million Pogo. a mine currently under construction, was located within the unorganized borough as of January 1, 2005. 
Consequently, if this bill passes and Pogo goes into production then for a full year of production the property lax under this Hit 
would be auout St million without conside, ng the exemptions discusstJ below or the basic need cap. Another proposed mine that 
was within the unorganized Dorough in 2005 and is currently in the advanced exploration phase is Tonlin Creek. Construction on 
this mine could begin as early as 2007 and production by 2008. NovaGold, a partner in the Donlin Creek - reject, has estimated 
capital costs of $522.5 million which would translate to possible $2 million at a 4 mill tax rate (excluding exemptions and basic 
needs cap) For comparison, Fort Knox, a mine with a real property value of $221 million pays at a millage rate of 15.2 mills and 
paid approximately $3.4 million to the Fairbanks North Star Borough in 2004

Exemptions
Sec 43 67 160 (a) exempts from munici. si taxation
(1) properly nghts oftuched to o ' inherent in the nght to explore tor or produce minerals.
(2) mineral leases or properties whether producing or not,
(3) minerals in place.
(4) minerals produced or extracted In the state.
(5) the value of intangible exploration expenses,
(6) tangible property used for the exploration and development of minerals.
(7) roads, storage facilities, terminals, docks and other port facilities, and airstrips, publicly owned or pnvalely owned and opt n 10 
public use

It does not appear that these exemptions sunset after 15 years Consequently, it appears that e great deal of mining properly would 
c>e exempt Irom municipal taxation after 15 years

Sec 43.67 160 (b) exempts roads, storage facilities, terminals, docks and other port facilities, and airstrips, publicly owned or 
privately owned and open to public use from the state tax in 43.67.010. Also exempted is mining property that has been in 
production for 15 or more years We are assuming ihat all mining storage facilities would be private and not exempt in our rough 
estimates above.

>>ec 43.67 160 (c) exempts mining properly where the .dual capital cost incurred or accrued with respect to the mine and related 
facilities is less than $10 million from stale taxation under 43,67 0 10

Other Issues
There is some concern that equipment used for oil and gas exploration and development might be classified as mining equipment 
to take advantage of the lower tax rate

Costs
Although we are not entirely certain ot the extent ol future mining that would be subject to the provisions of this bill, we are 
assuming that at least the Pogo mine will go into production. Consequently, we would have lo hire an additional person at the 
Revenue Auditor III level to Implement the provisions of the bill This would involve total costs of $91,600

STATE O F  ALASKA
2005 LEGISLATIVE SESSION

BILL NO. HB 280 (RES)
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SB 179/HB280 Talking Points

It appears that SB 179/ HB 280 would to two primary things:
1 Requires mines in the Unorganized Borough to pay a 4 mills property tax to the State. 

Acceptable: As the de facto assembly for the unorganized borough, the legislature 
has basically the same rights as any assembly.2 However, i f  a borough forms, the state would still assess the mine and collect the 
property tax for the new bcrough up to 6 mills, but all other possible municipal taxes 
and fees, such as local sales taxes, would be prohibited for the expected life o f  the 
mine. Unacceptable: The bill would take away almost all taxing authority regarding 
mines from future local assemblies and make it unlikely that a borough could form if 
local taxpayers had to subsidize services to the mine due to the exemptions.

Key issues:
□ Local .axes already have "fai 1-safes" to avoid inequitable treatment o f  one taxpayer: 

i By law, all local taxpayers must pay the same property tax rate. I f  mines pay
more, so docs everyone else.

’ If taxes arc too high for a mine to exist, everybody loses. Un..iir taxation o f  mines 
has not been identified as a problem in Alaska, 

i If a borough formaiion petition appeared to treat one taxpayer unfairly the Local
Boundar> Commission has the authority to reject it, or refer it to the legislature.

j  Local taxpayers subsidize mines It would most likely make it financially impossible
for a new borough to form because State law requires a borough to:
1 Pay 4 mills o f  property tax as the minimum contribution to schools, plus2 Pay the local cost o f  building new schools necessitated by the mine, plus
3. Pay any additional option local contribution to schools to maintain an acceptable

level o f  education, and provide adequate local services such as road maintenance 
and public safety.

The allowable remaining 2 mills would almost certainly be insufficient to pay for 
schools, school bonds, and provide other services. Therefore, other local taxpayers 
would likely have to subsidize local public services used by the mine.

j  No other industry uels virtually permanent tax breaks: No city, borough, or the state
promises a permanent low tax rate for a single industry.

□ If special industry tax breaks arc given hv the State, they should be financed hy the 
State: If the State adopts policy to subsidize the mining industry it should be done at 
the State level, not by asking future local taxpayers to subsidize it.

j  New m ines uet tax breaks, existing mines don’t: Mines in boroughs formed after
January 2005 would be taxed at inequitable compared to existing or new mines in 
existing boroughs. Besides being inequitable, this could jeopardize taxation for 
com munities with existing mines.



Synopsis o f Alaska M ining Industry- Loca* Revenues

Greens C reek M ine

Located in the City & Borough o f  Juneau:
Valuation:
Real Property $63,054,400
Personal Property $47,101.020
Total Value $110,155,420

Local Revenue Generation:
Based on mill rate o f  6.61 mills equals $728,128 per year

Fort Knox Mine

Located in the Fairbanks North Star Borough 
Valuation:
Real Property $230,400,000
Personal Property $ -0- (not assessed in FN SB )
Total Value $230,400,000

Local Revenue Generation:
Based on mill rate o f  15.224 mills equals $3,507,610 per year

Red Dog Mine

Located in the Northwest Arctic Borough 
Valuation:
Real Property $263,801,940
Personal Property $ included above
Total Value $263,801,940 y

Local Revenue Generation:
PILT - $5,000,000 to $6,000,000 per year ______ __________________

Healy Coal Mine

Located in the Denali Borough

Severance Tax on extraction o f coal and gravel

Local Revenue Generation
$56,000 per year

P a g e  I


