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Sponsor Statement for 
HB 445 An Act Relating to the Alternative Energy Grant 

rund and to Alternative Energy Grants.

The cost of fuel in Alaska has made it increasingly difficult for Alaskan residents to exist. 
Home heating fuel and gasoline prices have skyrocketed in recent years leaving families, 
who already struggle to make ends meet, to prioritize between basic necessities of life: 
heat or food. This has a direct impact or Alaska’s economy. When people are sinking 
such a large chunk of their income into purchasing fuel they have less money available to 
spend on travel, groceries, and other necessit es.

The time has come to seriously explore alternative sources of energy. Many of our 
communities have already been thinking of other ways to secure energy but need funding 
to heip them harness these new sources of power. HB 445 takes 10 cents of the revenue 
received from each barrel of oil produced by Alaska and places this money into a fund. 
This fund will be made available for Alaska’s power utilities to use for developing 
alternative sources of energy. The Alaska Energy Authority will administer grants of up 
to $20 million to power utilities who have shown both need and responsibility by 
securing sone  match % funds in furtherance of a clear plan.

Based on th Legislative Finance Division’s estimate of the production rate for Alaska’s 
oil, it is estimated that the Alternative Energy Fund would receive more than $30 million 
over the course of a year creating an excellent source of funding for new and existing 
projects.

Further, these alternative energy grants will not only move Alaska’s communities into the 
future, but they will also assist those still completely crippled by the rising costs of fuel.
By reducing the cost of power i > some areas with alternative energy projects, Power Cost 
Equalization funds will be available to go to other communities who are still 
experiencing exorbitant power costs.

Our communities have paid enough for Alaska’s w'calth, they are poised to take control 
of their future energy needs, and it is up to Alaska’s government to give them the tools to 
do so. I urge your support for this crucial piece of legislation.
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The Klondike wind-power facility in Wasco. Ore. Oregon is one of about 30 
states in the Lower 48 to use wind tu hines. The primary reqwrement for 
identifying locations for constructing a wir d farm is the annual amount of 

wind that area receives. To make a project worthwhile, the site must receive 
a year-iound average wind speed of 14.2 mph.

I n a stale best known for its oil 
reserves, it might be considered 
surprising that a number of differ­

ent Alaska entities, including rural and 
urban utilities, consumer and conserva­
tion groups, Native corporations and 
both large and small businesses, are 
working together to explore renewable 
energy sources. Though the state 
has always been known for its fossil 
fuels, the fact is, the state po.-sesses 
vast sources of alternative energy in 
the forms of wind, geothernui, tidal, 
hydro and biofuels.
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‘‘There are a number of reasons why 
it is important for Alaska to explore re 
newable energy resources,” explained 
Chris Rose, director of the Renewable 
Energy Alaska Project (REAP). “Some 
areas, like Southcentral, are showing a 
shortage of natural gas, which the com­
munities there really depend upon. It 
would also be wiser from a national se­
curity standpoint for the country not to 
be so dependent upon foreign fuels.” 

An investment in renewable energy 
development also could pay off hand 
somely for the state, according to Rose. 
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“This is a huge economic opportunity,” 
he said. “Promoting this form of devel­
opment could result in the creation of 
hundreds of jobs, increase the tax base 
and attract other industries to our state. 
If Alaska gets in on the ground floor, the 
state could reap the benefits of what is 
definitely the industry of the future.” 

There are already a number of proj­
ects under way throughout the state that 
take advantage of Alaska’s renewable re­
sources. The majority of these have been 
spearheaded by businesses and corpora 
tions that have made a commitment to 
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providing power in a new way. “There 
are still very few federal policies that 
support die exploration of renewable re­
sources,” explained Rose, “though some 
states have begun to provide incentives 
to companies that do so."

One of RbAP’s goals is to encourage 
Alaska to develop statewide incentives 
and pohcies that would make renew­
able energy exploration viable. Their 
other goals include advocating and sup 
porting proposed renewable energy 
projects; building a market for renew 
able energy through public education; 
creating stakeholder utjty and support 
among their members; and promot­
ing energy efficiency and conservation 
throughout the state.

To this end, REAP recently held its 
first Renewable Energy Fair in Anchor­
age, during which workshops where held 
on subjects including wind in .Alaska’s 
villages, green building, landfill gas for 
Anchorage, Fire Island wind power, cli­
mate change and energy, and more. The 
group also hosted a group of renew able 
resource experts from Iceland, who have 
visited .Alaska several times to share their 
know ledge on how .Alaska can de' Hop 
its geothermal resources. Iceland cur­
rently gets all of its electricity from a 
renewable energy grid, which includes 
SO percent hydro energy and 20 percent 
geothermal energy.

“Once Alaska develops these re 
sources, we can sell our expertise to 
other areas, just as Iceland is doing,” 
said Rose.

Wind P ower
Once considered an alternative on 
ergy source, the use of w ind to provide 
electricity is now' considered part of 
the mainstream, and is in fact already 
competing against fossil fuels in other 
parts of the country to provide power.
In Alaska, some areas have been using 
wind power for more than eight years 
with successful results.

“Kotzebue has been using wind 
turbines since 1998, and thev have 
remained 98 percent available-lhev 
don’t break down much,” said Rose. 
"Using this pow er, the \ illage displaced 
more than 100,000 gallons of diesel 
last year "

Alaska is in the perfect position to 
harvest „ ie power of wind, which i reds 
to be considered Class 4 or above to
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be commercial grade. “Most wind in 
Alaska is in the Class 5 to 7 range," said 
Rose. “And if you look at a wind map 
of the United States, you'll see that we 
have most of the Class 7 winds in the 
w hole country."

Some companies are taking advan­
tage of this, including TDX Power, 
which has a 225-kilowatt wind turbine 
on St. Paul Island, and Alaska Village 
Electric Cooperative, which is planning 
to put three 100-kilowatt turbines into 
the villages of Selawik, Kasigluk and 
Toksook Bay this fall.

One of the biggest projects pro­
posed is a 100-megaw-att wind farm 
that will be built on Fire Island, w'est of 
Anchorage. The project, which would 
require an approximately $175 million 
investment, is seriously being consid­
ered by Chugach Electric Association, 
and its two partners, Municipal Light 
& Power (ML&P) and Golden Valley 
Electric Association.

“We’ve gone beyond thinking ‘this 
would be nice tu have,’ to seeing it 
more realistically as the levels of inter­
est hav e increased," said Steve Gilbert, 
manager, Energy Projects Develop­
ment, Chugach Electric Association. 
“We do ha1 e a Joint Action Agency 
Agreement (JAA) in place between 
Chugach, ML&P and Golden Valley to 
look f developing power generation 
resouices together.”

Gilbert credits some oi this inter­
est to the fact that equipment in the 
Railbelt is getting old and the utilities 
are looking at making significant invest 
ments in their infrastructure. “We’re 
trying to strike a balance between re 
placing or adding machines to mee t the 
demand, and our need to diversify," he 
explained. “There hasn’t been a final 
decision made, though I believe that 
will happen by year’s end."

One of the obstacles facing the utili 
ties is the cos‘ of the project itself. Ac­
cording to Gilbert, 'oughly $41 million 
will be needed to build infrastructure, 
including sub marine and overhead 
transmission lines to the island, a barge 
landing, roads and a substation. About 
$134 million would be used to build tl. 
wind project itself.

“All renewables have a higher up 
front cosi than fossil based power 
sources,” he explained, “though fossil- 
based costs are going up quickly. Of
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the $41 million we need, we’re looking 
for son ne to help us with about $20 
million, from the Railbelt Energy Fund, 
for instance.”

Another thought is to put the project 
out for bid to private developers who 
have experience in wind power devel­
opment “Developers are able to take 
advantage of tax incentives and other 
programs that utilities like Chugach 
can’t,” said Gilbert. “Having a devel­
oper install the system and sell power 
into the grid for the first 10 years of the 
project’s life would help bring down the 
cost substantially. The new geneiating 
costs could go head-to-head with the 
cost of old generation.”

Geothermal Resources
Just as wind has already become co-n- 
petitive with fossil fuels in other .< i. .s, 
so h the use of geothermal energy. 
Though there is huge potential to use 
this resource in Alaska, one of the draw­
backs to its development is that much 
of the source of the energy is located 
far from the demand.

“Mount Makushin in Unalarka has 
great potential,” explained Rose, who

says that the .Aleutian Islands’ volcanic 
makeup could provide a quality source 
of geothermal energy. “But the most 
exciting prospect that I see is Mount 
Spur, the volcano across Cook Inlet.

It is only 40 miles from the Anchor­
age power grid, which isn’t that long a 
transmission line to build.”

Chugach Electric Association also 
sees the potential in Mount Spur, and is

...
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in the “very prelim ina ■»'" stages of ex­
ploration, according to Gilbr “While 
there is a fairly significant ’•.othermal 
resource near: dount Spur, u is a tough, 
lugged location," he explained. “We 
are taking a look at early reports, and 
will explore it as a potential re ource 
from ther'\”

As the cost of importing uie>el and 
developing fossil fuels goes "p, Rose 
betieves that the state will K*g n to look 
more seriously at using g' oth rmal en­
ergy to provide for th< R ilbelt. Be­
cause geothermal powr,- a baseload 
resource, as compared to vind, which 
is intermittent, the resouice is consid­
ered to be a more cons -tent, reliable 
option. Some cities, lik • San Francisco, 
already get their energy trom geother­
mal sources, and have ’'eon doing so 
for more than 30 years.

Cheua Hot Spring Resort is one 
Alaska business that elready takes 
advantage of this op n. “Much of 
the heating provided at the resort 
is geothermal,” explained Gwen 
Holdmann, \ici president of new 
development. “Geothei n tl lesources 
provide extensive direct ur? heating 
to 46 buildings on the property, 
and we have also installed a rustom 
built absorption ch ille r in our 
ice museum that is poweied by geo­
thermal energy."

The prototype unit, which Hold 
mann says is the first of its type in the 
world, keeps the museum “on ice”

i wmr m w m w m m y r f i W M s
at Chena Hor Springs Resort.
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year round, without the high cost of 
generated electricity. The machine uses 
both 'he hot spring water abundant at 
Chena and the cold river water at the 
site to gtnerate power. “We’re saving 
$400 to $500 a day bv using these on­
site resources, ’ :he explained.

The resort is also in the process of 
installing a power plant containing two 
200-kilowatl units that will be pow­
ered by the geothermal resources to 
displace even more diesel fuel. “The 
imtiJ 200-kilowatt unit will be used to 
help power the lesort, and the second 
unit will enable us to expand, and pos­
sibly supply power to other homes in 
the area,” explained Holdmann. The 
$2.5 million project, which the resort 
is doing in partnership with United 
Technology Corp., will be completed 

1 by next summer.
An ever, bigger project on the hori­

zon is the digging of a 4,000-foo* wt i 
tc quantify the resource and determine 
what the true production potential is. 
The resort is working with the Depart 
ment of Energy on this $1.8 million 
project, which could conceivably allow 
them to build a larger-scale power plant 
to provide power for Golden Valley in 
the future.

“The National Park Service is interested 
in this fuel as a way to reduce emissions 
and reduce petroleum consumption, 
especially in sensitive environments."

The test this svmmer also included 
using a blend of fish oil and traditional 
petroleum-based diesel in a few park 
vehicles, and NPS is also considering 
testing the fuel at Brooks Camp in Kat- 
mai National °ark

In other parts of Alaska, biofuels 
a.c being considered for use as well. 
Nova Fuels in California has proposed 
building an ethanol plant in Ketchikan,

which would use trash and wood waste 
to create transportauon fuel. In 2004, 
UniSea Inc. in Dutch Harbor displaced 
more than 1 million gallons of diesel 
fuel by using fish oil.

“What’s c more exciting is that 
municipalitii ncluding Anchorage, 
are looking into ways to capture the 
methane produced at their landfills to 
create power." added Rose. "Theie ale 
plants all over the world already using 
landfill gas, and since landfills have a 
life of 30 to 40 years, this could become 
a tremendous resource."

B U S I N E S S  L I N E S  TO FIT YOUR

B O T T O M  L I N E .

From multi-national 
companies to one- 
person offices, 
we have business 
solutions for you.

Biofuels
I uere are a number of different types of 
biofuels available for Alaska's use, rang 
ing from fish oil, which can be burned 
in boilers and diesel generators, to trash 
and wood waste, and even landfill gas. 
These fuels, which are normally con 
sidered waste products from other in­
dustries, could actually help to displace 
the use of fossil fuels, while disposing 
of unused byproducts.

At Denali National Park thi past 
summer, fish oil, made from pollock 
and other fish byproducts from the 
Dutch Harbor area, was converted 
into 100 percent diesel fuel to run the 
Toklat maintenance yard and housing 
facility. While biodiesel had previ 
ouslv been used in national parks in 
the Lower 48, their fuel was provided 
by oil seeds, ethanol and animal fat 
rather than fish

“Biodiesel has been proven to work 
in a variety of situations,” said Tim Hud­
son, the project leader for the National 
Lark Service and the agency’s regional 
engineering, planning and design chief.
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T idal Power and Hydrofuels
With so much of the state surrounded 
b\ water, it would seem a natural fit for 
Alaska to use this resource as a source 
of energy. Already in the Railbelt there 
are three hvdropower projects, includ­
ing the state-owned Bradley Lake re 
<ource, which operated by Homer 
Electric; the Eklutna project, which is 
jointly own-'d by ML&P, Malanuska 
Electric Association and Chugach Elec­
tric; and the Cooper Lake Power Plant, 
owned by Chugach Electric.

While Chugach Electric and REAP

both say that they support the ex- 
loration of small-scale, low-impact 
ydropower projects, there are some 

drawbacks to the use of this source of 
energy, including the amount of time 
it takes to get a hydropower plant up 
and running.

“As far as 1 know, there are currendv 
no study initiatives to look at the use 
of more hydro power in the Railbelt.” 
said Gilbert.

There are also no curient plans to 
explore the use of tidal power in .Alaska, 
though it might very well become

“Promoting this form of development 
(renewable energy) could result ir the 
creatî *1 of hundreds of jobs, increase 
the tax base and attract other indus­
tries to our state. If Alaska gets in on 
the ground floor, the state could reap 
the benefits of what is definitely the 

industry of the future."
-Chris Rose, Director 

Renewable Energy Alaska Project

an option in the future. Tidal power 
requites a large tidal differentiation, 
which in the United States, oc -urs only 
in Maine and Alaska.

“The technology needs to mature- 
we are not there yet," said Rose. “We do 
know that tidal power w-orks to provide 
energy, but it is not necessarily eco­
nomical to do so right now. As more 
information is developed on how to 
build such a project, we might find a 
way to make tidal power economically 
competitive, hut for now, there is not 
even a pilot project in the works.”

S olar P ower
Though solar power i: used extensively 
in Alaska by people off the grid, it has 
not been determined that there is any 
commercial application r''_ its use, ac­
cording to Rose. “Like tu.al pow er, it is 
just not as competitive economically," 
he explained. “We’d have to find wavs 
to deal with the fact that solar power 
provides a lot of electricity for part of 
the year and not enough during the 
rest of the year. It would require a large 
investment, and even so, solar power 
would still be much more expensive 
than wind.”

The Future of Energy
As interest in renewable energy grows 
and the cost of fossil fuels continues to 
iise, some of the power sources once 
thought “alternative" are gaining new 
acceptance. “Here in the Railbelt, 1 can 
see a change happening in the para­
digm,” said Gilbert. “Between all of the 
utilities, there is definitely an interest in 
exploring non fuel generation.” 

“Alaska could become a model for 
the whole world in how to use renew­
able resources,” added Rose. “There 
is a huge market out there for clean 
inexhaustible powei sou ces that alsc 
provide economic opportu uties.” C
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S ta te  o f  A laska Fiscal S um m ary
I  m illio n s)

22

29
30
31

32

33

34

35
36
37
38

39

40
41
42
43

1 REVENUE (Excludes Permanent Fund Earnings) GF
FY06 A utho rized  
Federal Other Total

FY07 G ovc i,to r's  B udge t 
GF Federal Other Total

GF
Change

2 U. eslncted Genual Fund Revenue (1)
4 Bond Proceeds end Other Borrowing (2)
5 Corporate Dividends I
6 Retained Corporate Dividend!' .)
7 Federal and Other Funds

2.664.0

2.787.6

330 2 
114.9 
(£9.9) 

880.3

2,664.0 
330.2 
114.9 
(59 9) 

7,8940

3.1393

2.8938

3.139.3 
8 93 693 

105.2 1052 
(31 9) (31 9) 

1,058.9 3,952 7
8 Total Revenue 2,664. J 2,787.8 1,265.5 6,717.3 3,139.3 4,893.8 1,221.3 7.2*44
9 appropriations
0 Operating
1 Agency Operations (Non-Formula) & RPLs2 For "tula Programs (4)

3 Debt Service
4 Fund Capitalization
5 Nevr legislation
3 Duplicated Authorization (5)

Capital
I Project Appropnations 4 RPLs (Rovised Programs) 
I Mental Health Projects

Projects Funded with Debt Procoeds 
Duplicated Authorization (5)

2,225.5 
1,310.8 
1.257 5

53.1
(396.0)

338.7
332.2

6.5

1,183.2
825 2 
816.0 

8 0  
339

1.102.0
1,102.0

0.0

1,022.4
1,362 1 

148 F 

241.x. 
15.3

(744 8) 

238.7
198.1 

56
308.2 

(273.2)

4.931.0
3.49b. 1
2.222.1 

302.4 
(3468)

0 0  
(744 8) 

1,679.4 
1.632.3 

12 1 
3082 

(273.2)

3,131.4
1.509.7 
1.44U.9 

74.7 
733 
278 

0.0 

432.1 
429 1 

3 0  
0.0

1,800.7
845 B 
9150 

9.7 
30.1

0 0

1.093.1
1.093.1 

0 0  
0.0

1,039.1 5,971.1 
1.448 8 3,804 3 

109.8 2,470.7
243.3 327.7 

40 1 143 5
27.8

(8029) (802.9)

182.3 1,707.5
109.5 1.631.8 

3.9 6 9  
2124 212.4 

(1-.V.5J (1435)

93.4

T o ta l A u th o r iz a tio n  (unduplicated) 2,564.2 2,785.1 1,261.0 6,6104 3,563.5 2,893.8 1,221.3 7,678.7
Surp lus (Draw From CBR) at Session End 99.8 (4 2 4 .2 )
adjustments tq REVENUE

Ft Revenue Forecast (increase ol J15 84/bbl) (1)
Pub'lc Education Fun . used in Subsequent Fiscal Year (6) 
Other Carryforward from FY05 (6)

1.145.7
4168

415 09 4.5

1,145.7
4168

47.0
3.4 3.4

Total Revenue 4,268.1 0.9 4.5 4,273.5 3.142.7 00 0.0 3,142.7 (1,125.4)
ADJUSTMENTS TO AUTHORIZATION

Public Education Fund used In Subsequent Fiscal Year (6) 
Other Carryforward from FY05 (6)

4168
41.5 0.9 4 6

4168
47.0

Supplemental Placeholder 600 60 0 600 0 0 0 0  6o.O

T o ta l A u th o r iz a tio n  (u n d u p lic a te d ) 3,082.6 2,786.0 1,265.5 7,134.2 3,623.5 2,89-. 8 1,221.3 7,738.7 540.9
Revised Surp lus (Draw From CBR) 1 ,1 8 5 .5 (4 8 0 .9 )
Governor's Proposed Uses of the Surplus

Supplemental Appropriations (7) 180.0 1800
Public Education Fund to be used in FY07 
Gas Pipeline Ownership (7)

5650
400.0

565 0 
400.0

(565.0) (565.0)

T o ta l A u th o r iz a t io n  (u n d u p lic a te d ) 4,227.6 2,786.0 1,265.5 8,279.2 3,058.5 2,893.8 1,221.3 7,173.7
Revised Surp lus (Draw From CBR) 40.5 8 4 .1

Permanent Fund Dividends 
Deposits to Permanent Fund Principal 
Capital Income Fund

1.7
610 0 
901 0 

300

6100 
902 7 

30 0
0 0

795.0 7950 
691.” 691.0 

28.0 28.0

Itotal with permanent fund
Notes:

4,227.6 2,787.8 2,806.5 9,821.9 3,058.5 2,893.8 2,735 3 8,687.7
(1) Heverue assumptions am Irom the Fall 2005 Revanua Source* Book Tha oil forecast is 865 million Parrots par day al 157 30 par barrm In FY06 and 843 mbd at $49 20 per barrel m FY07 
(7) Money borrowed for FY06 pro/acts and debt service indudes $62 1 million in tern iue bonds, $138 million m A/rpon bonds, $20 4 i Hon in COPs $85 million in ASIC bonds 
and $20 million in lino of credit Tha FY07 budget includes $B9 3 million In funding from sacunli/ation of the tobacco settlement revenue stream, which reduces lulure revenue

(3) Corporate dividends include funds made available lo the State by the boards of AHFC, AIDL A and ASIC. Dividends retained by AHFC lor debt service on stale capital project bonds are subtracted
(4) FY06 appropriations (or formula programs esdude $416 minion FY05 capitalization of tha Public Education Fund (line 26) that was used for K-12 education m FY06 Thai amount reduces fund capitalization 

(on tine 14) by $416 minion FY07 appropnations for formula programs esdude $565 million of FY06 capnakzalion ol Ihe Public Educabon Fund that amount is shown on line 37.
(5) Duplicaled authonzations are in Iho budget twice, such as when funds flow In and out of a holding account or one agency pays another for services provided
(6) Money appropriated in one fiscal year for use m inlet fiscal years slu ws as jftsellmg adjustments to tevenue and authorization
(7) The Governor has not yet piovtded details on Ihe how this money . Ip be c*ad

- J z y z j / u z W  “P in o n te  "D iv is io n 1 II4 IS 006
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Gasoline prices continue to hit all-time highs in 
Juneau and diesel prices have surpassed unleaded 
costs in some places.
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Unleaded gas and diesel 
have climbed about 20 
cents in the last three 
months. Gas started at 
$2.71 a gallon at the
Douglas Depot on Tuesdav, v/hile the Taku Fleet Fuel 
station in Lemon Creek priced diesel at $2.68 a gallon.

I "That's higher than I can remember," said Jeff 
Hansen, manager of Taku Oil Sales.

The spike continues to affect businesses that must 
decide whether to pass the cost on to the consumer.

Independent excavator Jerry Godkin's dump truck 
guzzles about five gallons per hour and he spends 
about $1,100 to $1,200 a month on diesel. In ear!/ 
April, diesel was at $2.49, he said.

"The prices have flip-flopped," Godkin said. "Diesel is 
higher than gasoline."

Brian Wallace / Juneau 
Empire

► Fuel prices spiral up: Jerry 
Godkin, an independent 
excavator, fills a Cat 
excavator with diesel tuel 
Tuesday at Taku Fleet Fuel. 
Fuel prices have continued to 
hit all-time highs in Juneau, 
with diesel prices now on a 
ta r  with gasoline.
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Seven years ago when he began his business, the only increase he said he worried 
about was for insurance.

Instead of charging a fuel surcharge like others i l his line of work, he adjusts his 
rates along with the price of diesel. It's a good thing his customers aren't 
complaining, h- said.

"They know as well as anybody that when they get fuei at the gas pump that it's 
been higher than before," Godkin said.

In the last two weeks, trucking and shipping company Alaska Marine Lines bumped 
up its fuel surcharge from 11 oercent to 14 percent.

Kevin Anderson, vice president of sales in Seattle, said diesel is traditionally 
cheaper than unleaded gasoline; it was only 50 cents in January 2002.
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"Who knows what's creating this?" Anderson said.
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Alaska North Slope crude oil closed Monday at $63.52 per barrel. It broke the $60 
crest for the first time Aug. 5 by jumping 93 cents from the day before.

In the global market, the price of crude oil Tuesday hovered beyond $66 per barrel, 
a slight dip from its peak at $67 on Friday.

Californians are paying the most in the Lower 48 at the pump with prices more than 
$3 a gallon in some places.

About a dozen refineries nationwide reported problems or unplanned shutdowns 
last week. Also the U.S. Department of Energy reported declines in gasoline 
inventories. Industry experts say fears of iian cutting back on production continues 
to fuel the bullish behavior of the market as well.

Hansen of Taku Oil Sales said in years past prices were expected to go up every 
summer and then taper off after Labor Day. But now Hansen says he can’t pred;<“t 
when they will go down again.

Market diesel prices have fluctuated as much as 13 cents a day, he said. Hansen 
adjusts his prices with the markets in Seattle, where he buys the fuel every four 
weeks.

James Harris, owner of Juneau Taxi and Tours, said the increase is something he 
doesn't like to see, but his company will not have to increase rates u r ' l  the price 
hits $3 a gallon.

Another taxicab company owner says when pump prices hit $2.75 a gallon, he may 
consider adjusting fares.

"We would have to do something," said Andrew Beattie, owner of Capital Cab.

The city allowed Juneau taxis to raise their rates by 90 cents in May due to rising 
gas prices. At the time, gasoline was around $2.50 a gallon.

Beattie said the increase hurts locals who take short, frequent trips the most.

Harris said if gas prices drop, he wants to reduce the fares.

"Hopefully gas prices will go down after Labor Day," he said.

• Andrew Petty can be reached at andrew.petty@juneauempire.com
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KTUU.eom | Channel 2 News is Alaska's News Source

High gas prices m ean tough w in te r in the Bush
F rid a y , N o v e m b e r  4 , 2 0 0 5  - b y  R h o n d a  M c B rid e

Anchorage, Alaska • S h a k e s p e a r e  w rote  

“N o w  is th e  w in te r o f o u r d isc o n te n t."  B ut it 

s e e m s  fitting to d e s c rib e  th e  w in te r a h e a d  

for v illa g e s  in A la s k a  th a t are  o ff th e  road 

s y s te m .

In Anchorage, gas is running around $2.50 a 
gallon. While lhat's still higher than it was this 
spring, it's a price that people in the Bush would 
be happy to pay.

Just the sounds on the radio tell you that things are different out here as you are woken up 
to the weather in being told in Yup'ik. Lillian Michael's 
Yup'ik name is Atmak, which means backpack, and she 
carries a heavy load these days. She's the bearer of 
mostly bad news about the high cost of fuel. Her home 
village in Kwethiuk recently made the news.

“On October 7, the)’jacked up their price, on their gas 
and stove oil. They’re both now over $4 a gallon,” said 
Michael, Yup'ik news director (right).

Atmak joined us on a trip up the Kuskowkim River by hovercraft. Kwethiuk is one of the 
stops along the way.

It's a race against time for villagers to stock up for 
winter. The ri\c r is icing over, and until it freezes solid 
enough to make an ice road, the ot.ly place to buy food, 
unless you can afford fly out, is in the village. Kids still 
buy treats, but it’s getting harder for parents to come up 
with the cash. Most buy on credit and many are 
overextended. As the high cost of fuel drives the prices 
up, the problem will only get worse.

“When people feel a little richer, they buy these (Lucky Charms). I used to buv these for 
my grandchildren. This one is $8.19," said Michael.

It's a tough tradeoff: food or fuel. It’s a choice villagers 
must weigh every day.



"If I get a five-gaJlon stove oil, how am I gonna get a pamper ?” said James Nick, 
Kwethiuk Native store manager.

Those with wood stoves might fare better. But if you live out on the tundra, it takes a lot 
gas to go upriver and get wood, and most homes in this region don't have wood jtoves 
anymore. So on average, it takes about 300 gallons of stove oil to get through the winter. 
That's more than $1,200 here in Kwethiuk.

Samuel Snyder grew up in Akiak. our next stop. Snyder 
says he's lucky to have a job on the hovercraft because 
he can afford to pay for fuel. But his relatives in Akiak 
don’t fare as well.

"It's a scars thought to have to go up anymore because a 
lot of people in the villages are not employed," said 
Snyder (left).

Akiak is already on thin ice. The village government fell behind on its payroll taxes and 
the Internal Revenue Service seized money that w'as earmarked for fuel to run this power 
plant. It was a high voltage drama. With no fuel to run these boilers, the village was about 
to go dark.

"We start scrounging around. We start borrowing some 
fuel from the school district ar 1 ihe corporation,” said 
Adam Kashetok, Akiak city administrator (right).

An emergency loan saved the day, but the circumstances 
that led to this crisis remains. Most people in the village 
had fallen way behind in their power bills and the price 
of fuel hovers at around $4.20.

“It is ridiculous. It’s too high,” said Kashetok.

The hope is by the time barges come in next spring, the 
pnce of fuel will go down. But until the ice g( s out, the 
price is frozen. When people get tired of crying about 
the cost of fuel, they joke about going back to the old 
days, when people traveled by dog teams to hunt and 
fish. But that’s easier said than done. Today they fly to 
travel outside the village, but they're flying a lot less 
with the cost of fuel so high.

“It's not like people arc living high on the hog in the villages in the first place,” said Scott 
Bailey, Hageland Aviation (left).



Normally, this is a busy lime of ihe year for Hageland 
Aviation, but traffic is slower this season.

The less demand, the less we fly. The less we fly, the 
less employees I can employ,” said Bailey.

As the economy heads downward, it won't be a soft 
landing. The more remote the village, the higher the cost 
of fuel.

“One gallon of gas is $4.40 without »h x ,"  said Raphaei Jimmy, Mountain Village.

“I'm from Hooper Bay and gas is probably like almost 
$5,” Effram Smith.

“I bought 11 gallons of gas yesterday for $51," said 
Minnie Nook. Lower Kalskag (left).

And the question hangs heavy in the air: What will 
people do in the darkest days of winter?

“I don't know. I don't even know,” said Patrick Edwards 
of Pilot Station.

Out in the Bush, gasoline is needed to fuel more than 
just cars.

“A lot of people out here, they depend on their 
snowmobiles, like a guy in the city would depend on a 
car,” said Mike Riley, Norinstar Gas, station manager 
(right).

At these prices, villagers may not be able to afford the 
gas to go out a-'id hunt for food, which they can’t afford 
to pay for.

“We have these Eagle brand milk, a lot of people hardly 
ever buy these. But they're for $3.49 for this size," said 
Michael.

As Atmak works on a story about high fuel prices, she 
wonders how villagers, especial.y those with small children, can afford to survive.

“If they don't move into relatives or the r iatives don't 
take care o.' them, they'll just have !o live in the cold like 
they did a long, long time ago,” said Micnael.



On the Kuskokwim, the ice floes will soon come to a standstill, but many along this river 
already feel trapped. It will be a long winter of discontent, one many will feel grateful to 
survive.

In case you're curious, we went out and bought some of the goods that Lillian Michael 
w as checking out in Kwethiuk. Our purchase included Cheerios, Luck; Charms, Gold 
Medal Flour and Eagle brand milk. Ir Kwethiuk, that would cost you about $27. In 
Anchorage, we paid about $13 for the same goods, using a Carr’s card, which gave a $4 
discount. So the regular price of those goods in At., borage was about $17.
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High fuel prices drive new habits
Bv Mut! H aw thorne

W ith gasoline and stove oil prices at an all tunc i. gh. rcsidtnt* o f the Chilkat Valley 
increasingly arc turning to conservation and fuel alternatives

"W e've  been selling tons o f woodstoves," said hardwure store sales clerk Dave Parks. 
"W e’ve sold three this week, which is more than normal, and w e’ve bc-n  selling them at 
that rate for som e time now.

Hom e healing oil. num ber 1 grade, was selling in Haines for $2.98 per gallon this week, up 
m ore than 40  percent from Iasi October, when the nricc was only $2.11. according to fuel 
d istributor Fred Gray. Locals pay about 30 cents per gallon more than the national average 
o f  $2.69, according to the Energy Inform ation A dm inistration.

N :ck D egtoff said escalating fuel prices helped clinch his decision  to open a firewood 
business this year. "I decided to start this business because o f  unregulated oil prices and the 
price hikes going on," said Degtoff.

Sales are doom ing, he said, "between 15 and 20 < ords a week."

But even his prices have clim bed as the cost o f  cutting and delivering wood has increased. 
D egtoff said. "W e depend upon oil too."

High prices are not only driving some consum ers aw ay from petroleum products, it s also 
--------------------------------  prom pting others to trim what they do  consume.

Search This Site __ | Par! s said h e’s seen increased dem and for efficient oil-burning stoves and insulation (his
fall. "W e’ve also been selling more Toyos (oil-burning stoves) because they are efficient. 
And w e’ve had several requests for bids on insulation and m ore dem and foi rigid foam and 
other insulating materials."

To help ease the pinch of high prices, the borough assem bly has proposed exem pting home 
heating fuel from sales tax this winter. The four-m onth exem ption period, which is set to 
begin Nov. I. is expected to cost the borough about $60,000 in revenue, but is a goodwill 
effort to recognize that many families will be struggling this w inter, assem bly members 
said in endorsing a resolution for the tax breaak at their meeting last month.

C om m uters have also begun to look to alternative practices to low er personal gasoline 
consum ption and expenses. Kim King, who lives at 26 M ile Haines Highw; has begun
carpooling to town twice a week since gas prices went up in Septem ber. e ’ve been
doing it about a month now, and it’s been w orking great. W e work out, shop, and com e 
hom e.”

King said the three members alten.aic cars, while each individual is responsible for paying 
for the gas in heir own ear. "I’m pretty frugal, and w ouldn 't be going to town twice a 
week without this." said King

SEA R H C  clinic adm inistrator M arcia Scott had considered jo in ing  a carpool for her 64- 
mile daily com m ute, but said her schedule usually prevents such collaboration.
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Instead, sh e ’s found another solution. "I got a H onda CR V  in D ecem ber to  replace our 
Ford Explorer. Getting a sm aller, fuel efficient car was the top priority on the list."

Gasoline prices in the valley range from $3.32 to 3.45 for regular and $3.38 to 3.51 for 
diesel. A year ago D elta W estern sold regular for $2.54 and diesel for $2.78. The Energy 
Inform ation A dm inistration's national average, tax excluded, for regular gasoline is $2.92, 
up from  $1.98 a year ago.

Chilkat Valley News This site copyright (c) 2006
M ain Street/ PO Box 630 Chilkat Valley News
H aines AK 99827

(9C7) 766-2688 
cvn@ chilkatvallevnew s.com
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Representative Bill Thomas, Jr. 
and Representative Jim Elkins 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182 
February 16, 2006

Dear Representatives Thomas and Elkins.

This letter is in i j >porse to your recently-introduced “Alternative Energy” legislation (HB-445). I would 
like to offer resounding applause to you and Representative Elkins for your initiative to address a long- 
overdue Alaskan need. If I or my company can be of assistance. I would be glad to do so.

My company (Juneau Biofuels Research) has undertaken a joint venture with a local not-for-profit to 
produce renewable fuel right here in southeast Alaska. The enterprise will recycle waste cooking oil and 
refine it on a regional scale into fatty acid alkylate esters, commonly called biodiesel. This undertaking 
solves a chronic solid-waste-disposal problem for Alaska restaurants, while at the same time producing a 
clean, non-toxic, locally-consumed energy source. These two organizations have been working directly with 
Waste Management/Capital Disposal, Arrow Refuse, Juneau Wastewater, Southeast Conference, and Alaska 
Department o f Environmental Conserv ation to address the complex issues of waste cooking oil disposal and 
diesel emissions reductions. Our combined effort has also garnered support from the Alaska Energy 
Authority, the National Park Service, Juneau’s Friends of Recycling, and numerous local business 
establishments.

Our plan is to build a refinery and make fuel here in Juneau that will serve the whole region. It will divert 
nearly 800 tons (1.6 million pounds) of locally generated waste from Juneau’s landfill and sewer system 
annually (another 2 million pounds in the rest of southeast Alaska). It will solve a costly disposal problem 
for regional businesses. It wiil create a value-added product for Juneau and other southeast communities. It 
will create jobs for the regional economy. Incentives through Arrow Refuse and Waste Management for 
businesses will encourage participation, avoiding much of the need to impose regulatory intervention on 
businesses with existing Alaska statutes. It is a WIN-WIN-WIN enterprise and your proposed grant fund can 
make similar efforts a success throughout the state.

Thank you very much for your time and efforts. 1 hope that all of your colleagues in the State House as well 
as those in the Senate see the wisdom of your hard work and rally their support behind you. Again do not 
hesitate to call on me or my company for support.

Sincerely,

Amy Darcie Neff

Cc:
Senator Kim Elton, Juneau 
Representative Beth Kerttula, Juneau 
Representative Bruce Weyhrauch, Juneau 
Representative Carl Moses, Unalaska 
Senator Thomas Wagoner, Resources Committee 
Senator Con Bunde, Labor and Commerce Committee





LEGAL SERVICES

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March 23, 2006

SUBJECT CSHB 447(L&C); Work Order No. 24-LS1664\G

TO: Representative Tom Anderson
Chair of the House Labor and Commerce Commute
Attn: Josh

FROM: Pam Finley
Revisor of Statute

Enclosed is the CS you requested. Note that we have ch; iged the title somewhat to 
cover the insertion of language related io animal classics on page 1, lines 6-7. In keeping 
with the spirit of amendment #2, we used "charitable classics." For the committee’s 
general information, I note that the reference to AS 05.15.690 at the end of the bill is 
unnecessary because the definition of "raffle and lottery" in AS 05.15.690 applies to all 
of AS 05.15, including AS 05.15.640.’ Nevertheless, since the committee adopted it, it is 
in the CS. Please lei me know if you have any questions about the above.

1 The reference to "a type of classic defined in AS 05.15.690" on line 7 is there because 
AS 05.15.690 does not define ’classic," but instead defines each type of "classic" 
separately.

PM:ljw 
06-147 ljw

Enclosure



lO U S E  C O M M IT T E E  REPO

(7)
FURTHER REFERRALS; FinanceDate Referred to Committee: February 13,2006 

Date of Committee Action:

The LABOR AND COMMERCE Committee considered: HB 447

HOUSE BILL NO. 447 BROADCASTING PROMOTING CH ARITABLE GAMING

"An Act relating tc the use of broadcasting to promote raffles and lotteries."

Recommends it be replaced v.itli ( ] HCS or [Y J CS ior
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ALASKA STATE HOUSE OF REPRESENTATIVES

716 W. 4th Avo Phone (907)-269-0265
Anchorage, AK 99501 I Fax# (907)-289-0264
Room 610 Zw ZjU

Representative Tom Anderson

FACSIM ILE

To: Legislative I egal Fax: 2029

From: Josh Applebee Date: 3/22/2006

Re: A m endm ents to MB 447

CC:

□  Urgent □  For Review □  Please Comment □  Please Reply □  Please Recycle

G o o d  a fte rn o o n ,

A tta c h e d  a re  th e  a m e n d m e n ts  a d o p te d  b y  th e  H o u s e  L a b o r &  C o m m e rc e  

C o m m itte e  to  H B  447. A m e n d m e n t #  2  is  a  c o n c e p tu a l a m e n d m e n t w ith  m u ltip le  

c h a n g e s  in c lu d e d . P le a s e  let m e  k n o w  if  y o u  h a v e  a n y  q u e s tio n s  o r  if  th e re  is 

a n y th in g  e ls e  y o u  n e e d . P le a s e  c 'oliver th e  bill f in a l to  R o o m  408.

T h a n k  y o u .

-J o s h  A p p le b e e  

4 6 5 -4954



OFFERED IN THE HOUSE 

TO: HB 447

A M E N D M E N  T^jJ

24-LSl664\A.l
Luckhaupt

2/23/06

BY REPRESENTATIVE LYNN

1 Page 1, line 6, following "classic":

2 Insert other than animal classics/

-1-



CO N C E P T ! A L A  M K N D M E N T - f x
OFFERED IN THE HOUSE BY REi °.ESENTATIVE CRAWFORD
TO: HB 447

1 Before each use of the word “raffle” or “lottery,” including the title of the bill, insert the
2 word “charitable.”
3
4 Page I, line 8:
5 Following “lottery” insert “as defined in AS 05.15.690."

1
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OFFERED IN THE HOUSE BY REPRESENTATIVE CRAWFORD
TO: HB 447

1 Page 1, line 5, following “broadcasting”:
2 Insert, if the broadcasting is limited to public service announcements provided
3 free of charge by a broadcaster to a permittee.”
4
5 Page 1, line 8:
6 Delete “ “broadcasting” ”
7 Insert “ “broadcasting.” if the broadcasting is limited to public service
8 announcements provided free of charge by a broadcaster to a permittee.
9 [“BROADCASTING”]”

1



FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 

Title Broadcasting Promoting

Sponsor
Requester

Charitable Gaming

Dept. Affected:

"rdu
Component Tax

Fiscal Note Number:
Bill Version:
() Publish Date:

HB 447

Revenue

Tax and Treasury

Rep. McGuire
(H)L&C

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

2476

Note: Amounts do not include inflation unless otherwise noted below

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Sen/ices
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES I I I I I

ICHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY":006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This bill would allow a permittee [or operator under contract with an authorizing permittee] to broadcast 

promotion of a raffle or lottery. The m eans allowal include radio, television and, by extension, the 

internet: email and w eb sites. Anyone who can conduct a raffle can  promote it with broadcasting.

Though the bill language applies to raffles and lotteries, the statutory definition [A S  05.15.690(38)] equates 

the two, effectively giving two different nam es to the sam e activity. Thus, there is no apparent 

authorization to expand the kinds o f  gaming activity that can be conducted.

Prepared by: 

Division

Approved by: 

Agency

Jeff Prather

Tax Division
Phone (907)465 3410 

Date/Time 2/20/06 10:42 AM

Jerry Burnett Date 2/20/2006

Department of Revenue

( R e v i s e d  9 /2 3 /2 0 0 4  O M B ) Page 1 of 1



PO Box 367 * Valdez. AK 99686 
Phone: 907-835-5825 * Fax: 907-835-5825 
E-Mail: Laurie@kvakradio.com

February 16, 2006

The Honorable Lesil McGuire 
House of Representatives 
State Capitol Room 118, 
Juneau, AK 99801-1182

Dear Representative McGuire,

I am writing to request that Alaska Statute §05.15.640(a) be amended to allow radio and 
television stations to announce charitable gaming. While broadcasters are currently not 
allowed by law to have charitable gaming like raffles on radio and television, the State of 
Alaska allows the print media to do so.

In our community, raffles are the primary tool used for non-profit funds so that is where 
amending this statute could really be beneficial to non-profit organizations. In Valdez the 
newspaper is weekly, and we have missed out on many opportunities to help people 
because we cannot broadcast charitable gaming. I would contend that most charitable 
gaming efforts are admirable and beneficial to the public. Gaming efforts arc also closely 
regulated by the State, so 1 don’t understand why broadcasters are prohibited from 
broadcasting them.

I understand there are a lot of important issues to contend with in Juneau, and the 
inequity o f this law seems to be more of an oversight than an affront to our industry, but a 
change in this statute has the potential to be overwhelmingly helpful to a large number of 
people.

Radio does not anticipate this law will increase revenues. In fact, it will open the door for 
us to make even more donations than we already do. I take my role as a broadcaster 
seriously and take pride in using the power of radio to do good. Ar..ending Alaska Statute 
§05.15.640(a) will just give me more tools in my box with which to do that.

Best Regards,

Laurie Prax 
Owner/Manager

mailto:Laurie@kvakradio.com
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KTUU *TV
ANCHORAGE. ALASKA

February 16, 2006

The Honorable Lesil McGuire
House of Representatives
State Capitol, Room 118
Juneau, Alaska 99801-1182

Dear Representative McGuire,

l submit thl$ letter of support for your HB 477. Thank you very much for creating this bill.
Its passage is imoortant for two reasons:

• by allow g radio and television stations to broadcast promotions for non profit 
organizations that constitute a lottery or game of chance will help Alaska’s non 
profits increase needed income In a decreasingly unstable funding environment. 
The increase in funding resulting from the inclusion of radio and television In the 
promotion of these fund raising lotteries for non profits is clearly in the public

• your bill creates fairness. Unlike radio and television, Newspaper in Alaska has 
always been allowed to run advertising for non profits involved in promotional 
lotteries. This discnmlnation should never have been allowed to happen and 
should be stopped. Your bill stops this unfair treatment.

In the public interest, in service to Alaska's non profits, who desperately need to 
maximize their funding opportunities, and to finally eliminate an unfairness to Alaska 
Broadcasters, I urge swift adoption of your HB 477. Again, on behalf of Alaska 
Broadcasters and non profit!;, thank you for proposing this legislation.

interest.

Sincerely,

m  o ic i i i i s ie u i ,  v i .
General Manager 
KTUU-TV Channel 2

C h a n n e l 2 B ro a d c a s tin g  C o m p a n y  
70] Eact Tudor Road • Suite 220 • Anchorage, AK 99503-74KH 

(907) 762-92112 • Fax (907) 561-OKH2
www.ktuu.com

http://www.ktuu.com


S B  C l e a r C h a n n e l
R A D I O

The Honorable Lesil McGuire 
House of Representatives 
State Capital Room 118 
Juneau, AK 99801-1182

Dear Representative McGuire,

I am writing on behalf of Clear Channel Radio’s ten Alaska Radio stations, in 
support of House Bill 447.

For decades, Alaska’s broadcasters have been forced to compete on an uneven 
playing field because of Alaska Statute 05.15.640. This statute prohibits the 
advertising of lawful charitable gaming activities, but only by Radio and Television 
broadcasters -  newspapers and other print media are free to advertise these very 
same activities.

Alaska Statute 05.15.640 is bad for business and denies broadcasters the equal 
protection afforded by Federal and State Constitutions because it discriminates 
without rational substantiation, against broadcasters, and in favor of print media.

HHB would serve to level the playing field for broadcasters, allowing us to carry third 
party advertising promoting lawful charitable gaming activity. Presently we cannot 
even assist not-for-profit organizations in their efforts to raise charitable 
contributions.

Thank you for your courageous step towards correcting this on-going discrepancy 
by sponsoring HB 447.

G A R Y  D O N O V A N

R e g io n a l V ice P re s id e n t

February 16, 2006

Sincerely,

Gary Donovan 
Regional Vice President 
Clear Channel Radio

800 East D imond Boulevard, Suite 3-370, Anchorage, A laska 99515 (907) 743-5200
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i February 16,2006

To: The Honorable Lesil McGuire: 

Re: House Bill 447

The staff of KFMJ Radio in Ketchikan is rally behind and asks for your support in 
the passage of HB447. Numerous not-for-profit organizations have been told 
"no in the past when they have approached our radio station to adverthe them 
raffles to benefit the organizations. It has been difficult to explain to these wc^- 
minded individuals that, though we would love to help them, our hands are tied 
because of this Alaska Statue mat bans radio and television stations from 
advertising lawful charitable gaming or conduct. They often resjond with,
"Well, the NEWSPAPER ran our ad.... Why can'tyou?" We sigh and tell them 
it's illegal and that we could be fined for it. Often the response is resignation, but 
a few times we have been accused of lying-

After just a few minutes of brainstorming, our staff came up with this short list of 
not-for-profit organizations in the Ketchikan are ' that are unable to advertise a 
raffle or similar game of chance on our radio station These organizations are:
The Rainy Day Quilt Guild, Ketchikan Rotary, The Harley Riders Association, 
Ketchikan Killer Whales Swim Club, Ketchikan Little League, nearly ALL of the
Ketchikan High School Athletic teams, The Alaska Native Brotherhood/ Alaska 
Native Sisterhood, Alaskan Seibukan, Ketchikan Area Arts and Humanities 
Council, Holy Name Catholic Church, First City Council on Cancer, Ketchikan 
Dribblers League, Ketchikan Youth Football League, Ketchikan Youth Soccer 
League, Ketchikan Area Boy Scouts and Girl Scouts, Hoopmania, Ketchikan 
CHARR, Friends of the Library, the Lions Club, the Eagles Club, Ketchikan- 
Kanayama Exchange Program, Ketchikan Gymnastics Club, Ketchikan Fishing 
Derby, Ketchikan Theatre Ballet, The Ketchikan Chamber of Commerce, 
Ketchikan's chapter of the National Rifle Association, the Leask Lakes Users 
Coalition, The University of Alaska-Southeast, Ketchikan Indian Community, 
Women in Safe Homes, Ketchikan PATH Homeless Shelter, Ketchikan HeadStart 
and Saxman HeadStart.

mailto:kfmj@alaska.fm
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These organizations and others would benefit greatly from the opportunity to 
advertise their raffles on the radio stations in our community. It is very troubling

means they can to stay afloat -  usu ally a raffle due to the high amount of revenue 
that one can generate -  «uui not be able to help them with the power and reach of 

. our media. For some not-for-profits, this can De a death sentence, as ttiey are 
• : required to obtain community matching funds to secure their grants. If they 

cannot reach their monetary goals, their very existence becomes threatened,

In closing, we, the entire staff of KFMJ Radio in Ketchikan and its management 
ask you suDport and make every effort to pass HB447 to amend Alaska Statue

Anita Hales 
News Director
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TWENTY-FOURTH LEGISLATURE - SECOND SESSION 

BV REPRESENTATIN E M CGU IRE 

Introduced: 2/13/06
Referred: L abo r and Com m erce, Finance

HOUSE B IL L  NO . 447

IN THE LEG IS LATURE OF THE STATE OF A L A S K A

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the use of broadcasting to promote raffles and lotteries."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 05.15.640(a) is amended to read:

(a) A person may not use broadcasting to promote or conduct a charitable 

gaming activity under this chapter except that a person may use [ i ]  broadcasting to 

promote a fish derby or a type o f classic [OR SWEEPSTAKES] defined in 

AS 05.15.690, or (2) radio or television broadcasting to promote a raffle and 

lottery. In this subsection, "broadcasting" includes television and radio transmission 

by 2,500 megahertz, microwave video and audio programming, slow-scan television 

programming, and programming by wav of [VIA] satellite, cable, teletype, or 

facsimile transmission and distribution methods.

HB0447a -1 - H B 4 4 7
New T e x t  Underlir:ec t DELETED TEXT BRACKETED]



Alaska State Legislature
Session:
State Capitol 
Juneau. AK 99801 
Phone: (907) 465-2995 
Far (907) 465-6592

Intei irrr.
716 W 4’'’ Avenue, Suite 430 
Anchorage. AK 99501-2133 

Phone: (907) 269-0250 
Fax (907) 269-0249

Representative Lesil McGuire
Chair, Judiciary Com m ittee

Sponsor Statement HB 447

“An Act relating to the use of broadcast inn to promote raffles and lotteries”

HB 447 would afford an equal playing field for Alaska’s broadcasters. Alaska 
Statute prohibits broadcasters from airing truthful and non-misleading 
advertisements of lawful “charitable gaming activity”. HB 447 would avoid a 
likely constitutional challenge to the Statute.

As it stands now, AS 05.15.640(a) bans, but only via radio and television, the 
advertising of lawful charitable gaming or conduct. Newspapers are free to 
advertise the very same activity and conduct that; Jio  and television stations may 
not advertise.

In addition, the statute also impedes positive governmental interests. ABA 
member stations cannot assist deserving not-for-profit organizations in their efforts 
to raise money to meet their goals.

AS 05.15.640(a) may well deny broadcasters equal protection under the Federal 
and State Constitutions since the act prohibits, without rational basis, the broadcast 
media from engaging in conduct which is allowed by the print media, name'y the 
carriage of third party advertising promoting a lawful “charitable gaming activity”

As an example of the current misguided law, local church raffles cannot be 
promoted by local radio and TV stations. Boy Scout fundraisers involving raffles 
may not be included in public service announcements. Not-for-profit groups such 
as the Boys and Girls Club are excluded from promoting fundraisers involving 
games of chance using radio and TV. Even various statewide fundraising events 
such as the Iditarod my not be promoted by broadcasters, thus reducing the 
organizations fundraising ability.
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C ra ig  J o h n s o n

From: Ric Schmidt [rschmidtknom@nome.net]

Sent: Wednesday, February 15, 2006 4:30 PM

To: Craig Johnson

Cc: Alaska Broadcasters Association

Subject: ABA letter of support for amendment

B r o a d c a s t e r s
A n  a i a v a n  C o » k >h a t k >n

PO Box 102424 Anchorage AK 99510 P- 907-258-2424 F: 907-258-2414

February 15, 2006

The Honorable Lesil McGuire 
House of Representatives 
State Capitol Room 118,
Juneau. AK 99801-1182

Dear Representative McGuire:

Alaskan Broadcasters provide millions of dollars in community service annually to the citizens of 
Alaska. As TV and Radio professionals, we continually pledge an unwavering dedication to the 
communities we serve. Our support for nonprofit organizations and projects can help guarantee a 
successful campaign; building a wing on a Children’s Clinic, raising awareness for breast cancer 
detection, or spearheading a critical blood drive.

There exists, however, a great many community service projects in which we, as broadcasters, are 
prohibited. By State Law, we may not promote ANY form of charitable gaming despite the fact that the
State of Alaska allows the print media to do so.

This misguided law means that local VFW raffles cannot be promoted by local radio and TV stations— 
local Girl Scout fundraisers may not be included in public service announcements—Non-profit groups 
such as the Boys and Girls Club are unfairly excluded from promoting fundraisers involving games of 
chance using Radio and TV. This State of Alaska statute limits worthy fundraising efforts and impedes 
positive governmental interests. ABA member stations cannot assist deserving not-for-profit 
organizations in their efforts to raise money to meet their goals.

On behalf of all broadcasters in Alaska, I ask that Alaska Statute §05.15.640(a) be amended in order to
allow each of us to better serve our communities fundraising efforts through the power of radio and 
television broadcasting.

2/16/2006

mailto:rschmidtknom@nome.net


Ric Schmidt 
President

Regards,

2/16/2006



ALASKA COMMUNICATIONS CENTER
5 2 0  L a k e  S t r e e t ,  S i t k a ,  A l a s k a  9 9 8 3 5
(907) 7-17-8200 FAX (907) 747-8440 (800) 490-84S8 foxnet@ptial .ska.nct

“Bringing Rural and Urban Alaska Together"

February 16, 2006

The Honorable Lesil McGuire 
House of Representatives 
State Capitol Room ! 18 
Juneau, Alaska 9981 '-1182

Dear Representative McGu' e:

Alaska Communications Center, headquarted in Anchorage, is acquiring TV channel 38 construction 
permit to produce and to broadcast Alaska programming primarily for rural Alaskans. KACN, 
featuring these Alaska broadcasts, will initially be presented in Anchorage for the 20,000 plus rural 
Alaskans. As sooa as services are available, the programming will be broadcast statewide via satellite 
and Internet.

To assist our endeavors to provide interesting and informative Alaska programming for our rural 
Alaskans, our staff is requesting you to sponsor HB 147. This legislation will amend Alaska Statute 
05.15.640 (a) to allow over-the-air broadcasts to air spots or include fund raising information in Public 
Service Announcements for charitable gaming. This modification will allow KACN (Alaska 
Community Network) staff to assist many rural non-profits by enhancing their capacity to raise funds 
for their many projects.

Please let us know how we can be helpful as you in this process. If you would like to have additional 
information, please give me a call at (907) 747-8200.

With best regards.

P u n  E tu U inPA. P.
Dr. Dan Etulain President 
Alaska Community Network 
Anchorage/Sitka

DRE/d

P. S.: As the owner of KATH-TV, Juneau, and KSCT-TV, Sitka, our local staff is also in support of 
your sponsoring HB 447.



jr r n n
P U B L I C  B R O A D C A S T I N G  
FROM A L ASK A ' S  CA P I T A L

February 15, 2006

The Honorable Lesil McGuire 
House of Representatives 
State Capitol Room 118 
Juneau, Alaska 99801-1182

Dear Representative McGuire:

I am writing in support of your bill HB 447, which would lift the ban on 
promoting charitable gaming on radio and television stations !n Alaska.

We know that many Alaska charities depend substantially on the proceeds of 
charitable gaming to fund their operations and provide needed services to their 
local communities. The ban on advertising these activities on radio and 
television limits the effectiveness of the charities' efforts, especially in places 
where radio and television provides the best opportunity at an affordable cost to 
get the message out.

Even though I'm a long-time public broadcaster in Alaska, I know that our 
commercial radio and television stations in the state could provide an enormous 
public service if your bill passes. There's no public policy reason that 1 can think 
of that would support this ban. Lifting the restriction would allow charities a 
choice of media for promoting their fundraising activities.

Thank you for your interest and for all of your efforts to help Alaska's non-profii 
groups.

Sincerely,

Bill Legere
President and General Manager

360 Egan Drive Juneau, A laska 99801-1748 Phone: 907-586-1670 FAX: 907-586-3612



Kodiak Island Broadcasting Co., Inc 
P.O. Box 708 1315 Mill Bay Road Kodiak, Alaska 99615 

(907) 486-5159 Fax (907) 486-3044

February 15, 2006

The Honorable Lesil McGuire 
House of Representatives 
State Capitol Room 118, 
Juneau, AK 99801-1182

Dear Representative McGuire:

As a Kodiak Broadcaster we provide thousand's of dollars in community service annually 
to the residents of Kodiak. As Radio professionals, we continually pledge an unwavering 
dedication to the island of Kodiak that we serve. Our support for nonprofit organizations 
and projects can help guarantee a successful campaign; supporting local high school 
programs, raising awareness for local community events, or spearheading a fundraiser for 
the Salvation Army.

However, there are many community service projects in which we, as Kodiak broadcasters, 
are prohibited. By State caw , we may not promote ANY form of charitable gaming 
despite the fact that the State of Alaska allows the print media to do so.

This misguided law means that locai non-profit raffles cannot be promoted by our local 
radio station— local Girl Scout fundraisers may not be included in public service 
announcements— Non-profit groups such as tne Special Olympics are unfairly excluded 
from promoting fundraisers involving games of chance using Radio. This State of Alaska 
statute limits worthy fundraising cfl *ts and impedes positive governmental interests. We 
cannot assist deserving not-for-profit organizations in their efforts to raise money to meet 
their goals.

On behalf of the staff of KVOK / KRXX, 1 ask that Alaska Statute §05.15.640(a) be 
amended in order to allow each of us throughout the state to better serve our communities 
fundraising efforts through the power of radio and television broadcasting.

Regards,

Matt Wilson 
General Manager 
ABA Board Member 
KVOK-AM/KRXX-FM 
Kodiak, Alaska



KUAC FM/TV 
University of Alaska Fairbanks 

P.0 Box 755820 
Fairbanks, Alaska 99775-5620 

Phone (907) 474-7491 
Fax (907) 474-5064 
www.kuac.org

February  15, 2006

The H onorab le  Lesil M cG uire 
H ouse of R epresentatives 
State C apitol Room  118 
Juneau, A laska 99801-1182

D ear R epresentative M cGuire:

I am  w riting  in su p p o rt of y o u r bill HB 447, w hich w ould  lift the ban on  p rom oting  
charitab le gam ing  on rad io  and television stations in Alaska.

A laskan charities p ro v id e  g reatly  needed  services to their local com m unities. Critical to 
the charities' success, how ever, is the operational revenue derived  from  the p roceeds of 
charitable gam ing. The cu rren t ban on advertising  charitab le  gam ing  activ ities on radio 
and  television unnecessarily  lim its an o rgan izations' effectiveness, especially  in places 
w here b roadcast m edia prov ides the best op p o rtu n ity  for in form ing  the public  w ith  
regard  to the ir service m issions.

Broadcasters are  alw ays eager to help  th rough  service to th e ir local com m unities; and  
even though  1 w ork  a t a public  b roadcast station, I s u p p o it yo u r efforts to give 
com m ercial rad io  and  television s ta tions in the state an o p p o rtu n ity  to ex tend  their 
service back to the com m unities they  serve. By lifting this restriction, it will allow  
A laskan charities a choice of m edia for prom oting  their fu n d ra is in g  activities.

T hank you for y o u r in terest and  for all of your efforts to help  A laska 's non-profit 
groups.

Sincerely,

G reg Petrow icii 
G eneral M anager & CEO

http://www.kuac.org


From: Ai Bramstedt [bramstedt@ktuu.com]

Sent: Thursday. February 16, 2006 9:36 AM

To: Craig Johnson

Cc: akba@gci.net; dianna@ktuu.com; Laura Swen

Subject: HB477

Craig,
If you would pass this e-mail on to Representative Lesil McGuire I would be grateful.

C ra ig  J o h n s o n

The Honorable Lesil McGuire, House of Representatives,

Dear Representative McGuire,
I submit this letter of support for your HB 477. Thank you very much for creating this bill. Its passage is 

important for two reasons:

•  by allowing radio and television stations to broadcast promotions for non profit organizations that constitute 
a lottery or game of chance will help Alaska's non profits increase needed income in a decreasingly 
unstable funding environment. The increase in funding resulting from the inclusion of radio and television in 
the promotion of these fund raising lotteries for non profits is clearly in the public interest.

•  your bill creates fairness. Unlike radio and television, Newspaper in Alaska has always been allowed to run 
advertising for non profits involved in promotional lotteries. This discrimination should never have been 
allowed to happen and should be stopped. Your bill stops this unfair treatment.

In the public interest, in service to Alaska's non profits, who desperately need to maximize their funding 
opportunities, r r d  to finally eliminate an unfairness to Alaska Broadcasters, I urge swift adoption of yoi r HB 477. 
Again, on behalf of Alaska Broadcasters and non profits, thank your for proposing this legislation.

Sincerely,
AI Bramstedt, Jr.
General Manager 
KTUU-TV Channel 2

2/16/2006

mailto:bramstedt@ktuu.com
mailto:akba@gci.net
mailto:dianna@ktuu.com
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From: Donna J. McCready [djm@anchorlaw.com]

Sent: Wednesday. April 05. 2006 10:57 AM

To: Rep. Tom Anderson; Rep. Gabrielle LeDoux; Rep. Bob Lynn; Rep. David Guttenberg; Rep. Harry Crawford;
Rep Pete Kott; Rep. Norman Rokeberg

Cc: Donna J McCready; Jeffrey K. Rubin

Subject: HB 480

Dear Chairman Anderson and Members o f  Labor and Commerce,

My name is Donna McCready and 1 testified on April 3rd against HB 480 on behalf o f myself and the 
Alaska Action Trust. I appreciated the opportunity to testify and 1 wanted to follow up on some concerns that I 
have reg irding the bill. 1 have w rtten this letter with the input and assistance of Jeff Rubin, an attorney who is 
very knowledgeable on insurance issues.

Before I talk about a practical example o f  how this legislation could hurt consumers and business 
owners I want to explain some basic principles that apply to the insurance industry that do not necessarily apply 
to otliu businesses, or to government officials or legislators. Most o f  us have insurance, whether it is for our 
automobiles, homes, businesses, and/or to insure our lives, to insure against disabilities etc. Generally we 
pay, in the way o f premiums, for insurance to provide us with a safety net in case something really bad happens 
to us or our property or in case we negligently hurt someone else. Because o f the unique relationship between 
insurance companies and their insureds, insurance companies owe their insureds a fiduciary duty. Along with 
the fiduciary duty comes the duty o f honesty and disclosure. That makes sense because, while most o f us are 
consumers o f insurance, we arc not experts in insurance and may not understand fully the benefits provided 
under a policy we purchase one year but do not have the need for until much laier and we may not actually 
understand how to collect those benefits when we are injured, disabled or face the loss o f property. What 
honesty and d sclosurc means is, for instance, that if  an insured wants to make a claim, the insurance company 
has an obligation to assist the insured with making the claim. An insurance company has an obligation to fairly 
investigate a claim and if an insurance company denies a claim by its insured it has to duty to explain why the 
claim is being denied. The insurance company can not put its interests above the in'erests of an insured. And 
the claims adjustor is not supposed to be an adversary -  the claims adjustor is supposed to help the insured. 
These are well established principles within the insurance industry and Alaska law. See A.S. 21.36.125; 3 

AAC 26.010-300; Ace v. Aetna Life Ins. Co., 139 F.3d 1241 (9th Cir. 1998) (summarizing Alaska law on first 
party insurance). Simply put, a claims department is not supposed to be a profit center for an insurer. Rather, 
because o f the fiduciary and fiduciary like responsibilities that arise when claims occur, the proper place for an 
insurer to make money is in its product design, investments, and underwriting.

Now, here is one example o f how HB 480 could hurt insureds in Alaska: S ppose a well-liked and 
successful physician in Alaska owns his own practice and purchased "own occupation" disability insurance to 
protect his ability to practice within his specialty. And suppose the doctor becomes disabled in a car accident 
and is no longer able to practice within his medical specialty. He applies for disability payments under his 
policy for which he lias faithfully paid his premiums. At first his insurance company pays benefits but then 
stops the disability payments and sends a letter to its insured disabled doctor that does not disclose why the 
benefits are being denied, or raising pre-textual grounds for terminating benefits. What is really going on and 
what is not disclosed to the insured doctor is that the disability insurance company has been monitoring the 
financial performance o f  its "own occupation” policies and through that has learned it is losing alot o f money on 
those policies (because it wrote the policies in a competitive environment when the market was doing well and 
now the market is not doing so well and premiums arc not covering the claims). It therefore undertakes a 
company wide review including a voluntary audit o f claim practices and determines that by changing the way it 
handles claims it can stop the loss and in fact make substantial profits. The insurance company determines that 
it will solve the problem by setting goals for terminating claims, by revamping its claim practices, and creating

Rep, T om  A n d e rs o n
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an environment which rewards adjustots for denying claims regardless o f  individual merit. Because it is 
a large insurer, that controls a substantial portion o f the market for disability insur ance, it decides it w ill call its 
activities "best practices" in an attempt to redefine industry standards. This attempted redefinition o f industry 
standards includes procedures called "round table reviews" where groups of adjusters, managers and other 
personnel attempt to come up with reasons to deny payment and the use o f  biased investigations to create 
grounds for denying claims. See, for example, Hangartcr v. Provident Life and Accident Insurance Company, 
373 F.2d 998 (9lh Circuit 2004). It includes practices such as attempting to redefine the insured's occupation so 
as to deny coverage for the claim and interpreting its policies in a manner unsupported by the law- or policy 
language. In order to effect these practices the company trains its personnel in these new' procedures and 
methods o f doing business.

The insured doctor is in a difficult financial situation because he can not work as a physician and his 
disability benefits have been cut off. He now has to sue his insurance company in order to get what he 
bargained for in purchasing the own occupation policy. My questions to members of this Committee are: don’t 
you think the insured physician should have access to the real reason his disability claim was denied?
Moreover, how can he prove the real reason for his claim being denied unless he is able to obtain the documents 
that show what lead to “whole blocks o f claims” being denied without reference to their merit? How can he 
prove that what happened to him was not an acciden* or mistake, but was rather part of a corporate plan or 
scheme without access to documents that show's the company audited its claim procedures, decided to meet 
what it decided were industry standaids by instituting its so called "best practices", and trained its personnel and 
evaluated the performance o f its claims operation in meeting its financial goals?

By the way, this example is based on a real casc(s) out o f California. I’ve attached the State o f 
California Division o f Insurance Documents outlining this conduct by three carriers:

http://www.insuranee.ca.gov/04i)()-news/()100-press-releases/U080-20()5/upload 'ACCUSATION.pdf 
http://www.insurance.ca.gov/0400-news'0100-press-releases 0080-2005/upload/CSA.pdf 
http://www.insurance.ca.gov/04C0-news/0100-press-rclcases/00S0-2005/upload/exhibit-a.pdf

See also Hangartcr v. Provident Life and Accident Insurance Company, 373 F.2d 998 (9,tl Circuit 
2004). There are many more published and unpublished decisions illustrating how an insurer may, in violation 
of industry standards, adopt a practice and policy of wrongfully denying claims. It is in these cases, were there 
to be a self-analysis privilege, that the insured would be denied the very informati n he needs to be able to 
prove his case and to obtain a remedy against his insurance company. Access to the underlying claims file 
alone will not do.

Perhaps the response from those promoting the legislation is that theio is a fraud exception to the 
privilege. My questions are: how would you ever know there was fraud if the privilege is being invoked to 
protect the information? How will the consumer ever know?

A good point raised at the hearing on Monday was the fact that insurance companies are going to be 
doing voluntary audits whether or not a privilege applies or not. As one commentator critical o f  the privilege 
explains:

Because a corporation functions in a competitive commercial environment, it must constantly evaluate 
its organization and personnel in order to survive. Failure to critically review its performance inevitably 
leads to misperceptions about the market and within a short time, penalties from the marketplace. This 
pressure to conduct critical appraisals is not only imposed by the milieu in which the corporation 
operates, but also emanates form within the organization, which creates incentives for employees to 
review its operations.

Flanagan, James, 5 1 GEO. WASH. L. Rev . 551, 561 (1983).

4/9/2006

http://www.insuranee.ca.gov/04i)()-news/()100-press-releases/U080-20()5/upload
http://www.insurance.ca.gov/0400-news'0100-press-releases
http://www.insurance.ca.gov/04C0-news/0100-press-rclcases/00S0-2005/upload/exhibit-a.pdf


Page 3 o f 3

Another point raised on Monday was, if  such a privilege existed, what incentives would be created? 
Again the same commentator cited above observed that:

Moreover, protection for corporate investigations would do little to induce the candor or cooperation of 
those being investigated. It is more likely that assurances o f confidentiality may cause corporate 
employees to believe that their conduct can be concealed successfully, thereby encouraging them to 
engage in the improper activities the investigation was intended to discover.

Flanagan, James, 51 GEO. W A S H . L. REV. 551, 569 (1983).

Finally, to the extent that any o f the information that is sought to be protected by this new and unique 
privilege contains confidential or pn irietary information the release o f which could create legitimate 
competitive harm, mechanisms currently exist in the law under Civil Rule 26 to protect such information and 
courts routinely enter, and parties routinely agree to legitimate protective orders that balance the concerns o f 
insurers who claim the information needs to be protected from disclosure with the needs o f policyholders to 
have access to information to prove their claims. This is a far better method for addressing legitimate concerns 
than the creation of evidentiary privileges which at their heart impede rather than assist in the truth finding 
function. See, e.g., Werlcy v. United Services Automobile Association, 526 P.2d 28, 31 (Alaska 1974) 
(recognizing that privileges should be restricted because liberal discovery is consistent with courts' truth-finding 
functions)

The proposed legislation is harmful to Alaskans. It is harmful to the truth finding function o f courts. It 
is harmful to legitimate insurers who try to compete fairly against insurers who engage in illegitimate 
procedures to gain unfair competitive advantages. I hope that the Committee members will reject this 
legislation.

Thank you for your time and consideration.

Donna McCready 
545 G Street No. 100 
PMB 668
Anchorage, Alaska 99501 
djm@anchorlaw.com
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CS FOR HOUSE BILL NO. 480( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY

O ffered:
Referred:

Sponsor(s): R EPR ESEN TA TIV E ANDERSON

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to voluntary self-evaluative audits by insurers and providing for an 

insurance compliance self-evaluative privilege." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF AL ASKA:

* Section 1. The uncoditied law of the State of Alaska is amended by adding a new section 

to read:

FINDINGS. The legislature fines that

(1) an insurance compliance sclf-evaluati\e privilege will encourage insurance 

regulated companies and persons to conduct voluntary internal audits of their compliance 

programs and management systems and to assess and improve compliance with state and 

federal statutes, rules, and orders;

(2) protection of insurance consumers is enhanced by companies' voluntary 

compliance with this state's insurance laws and other laws, and that the public will benefit 

from incentives to identify and remedy insurance and other compliance problems.

(3) protection against inappropriate disclosure of insurance company internal

-1- CSHB 480( )
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J compliance audit information will encourage voluntary ''ompliance and improve insurance

2 market conduct and

3 (4) the voluntary provisions of this Act will not innibit the exercise of the

4 regulatory authority by those entrusted with protecting insurance consumers.

5 * Sec. 2. AS 21.06.060(e) is amended to read:

6 (e) In the performance of duties under this title, except as provided in

7 AS 21.06.175, the director may

8 (1) disclose confidential info mation or records to the legislature, state,

9 federal, rnd international regulatory or law enforcement agencies, or the National

10 Association of Insurance Commissioners if the recipient will maintain the

11 confidentiality of the information or records;

12 (2) receive information or records from state, federal, and international

13 regulatory or law enforcement authoritiec or the National Association of Insurance

14 Commissioners and maintain the confidentiality of the information or records if

15 requested to do so or given notice that the information or records are confidential

16 under the law of the jurisdiction supplying them; and

17 (3) enter into agreements consistent with this section governing the

18 sharing of information or records that are confidential under this title with other stale.

19 federal, and international regulatory or law enforcement agencies or the National

20 Association of Insurance Commissioners for the purpose of furthering any regulatory

21 | or legal action that may be taken as part of the recipient's official duties.

22 * Sec. 3. AS 21.06.060(f) is amended to read:

23 (f) The following information or records submitted to or obtained by the

24 director are confidential:

25 | (1) personally identifiable consumer information; however, the director

26 may disclose the inforr >n or records for the purpose of attempting to resolve a

27 consumer complaint;

28 (2) information or records established by a showing satisfactory to the

29 director to be a trade secret or proprietary business information, including

30 (A) detailed health insurance claim cost data; and

31 (B) justification for usual, customary, and reasonable charge

WORK DRAFT WORK DRAFT 24-LS1592\Y
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determinations;

(3) information or records provided by a person not subject to this title 

at the request of the director if the information or records are identified as confidential 

by the director; [AND]

(4) financial analysis ratios and examination synopses concerning 

insurance companies that are submitted to the director by the National Association of 

Insurance Commissioners; and

(5) information related to the insurance compliance self-evaluative 

privilege under AS 21.06.175,

* Sec. 4. AS 21.06.150(d) is amended to read:

(d) The director may disclose the content of an examination report, 

preliminary examination report or results, or a matter relating to it to the insurance 

division of this or another state or country and to law enforcement officers of this or 

another jurisdiction. Except as allowed by this section or other provision of law, the 

director may not disclose the contents of a preliminary examination report before the 

report is filed in the office of the director under AS 21.06.060. The provisions of this 

subsection do not apply to insurance compliance audits conducted under 

AS 21.06.175(b).

* Sec. 5. AS 21.06 is amended by adding a new section to read:

Sec. 21.06.175. Insurance compliance self-evaluative privilege, (a) Except 

as otherwise provided in this section, an insurance compliance audit document is 

privileged and is not discoverable or admissible as evidence in a legal action in a civil 

or administrative proceeding. The privilege created is a matter of substantive law of 

this state and is not merely a procedural matter governing civil procedures in the 

courts of this state.

(bj Except as otherwise provided in this section, if a company, person, or 

entity performs or directs the performance of an insurance compliance audit, an 

officer, employee, or agent involved with the insurance compliance audit or a 

consultant who is hired for the purpose ol performing the insurance compliance audit 

may not be examined in a civil or administrative proceeding regarding the insurance 

compliance audit or any insurance compliance audit. The privilege in this subsection

-3-
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1 may be expressly waived by the company that prepared or caused to be prepared the

2 insurance compliance audit document.

3 (c) An insure tay voluntarily submit a confidential insurance compliance

4 audit document to the director in connection with examinations conducted under this

5 chapter without waiv, g a privilege to which the insurer w-ould otherwise be entitled.

6 (d) A document made confidential under (a) or (b) of this section may not be 

disclosed as provided under AS 21.06.060(e)(1) and 21.06.060(e)(3.' A  document

8 made confidential under (a) or (b) of this section furnished to the director may not be

9 provided to any other person or entity and shall be given the same confidentiality and

10 other protectioi as provided for voluntarily submitted documents.

11 (e) The director may use an insurance compliance audit document furnished as

12 a result of a request of the director only to determine whether a disclosed defect in an

13 insurer's policies and procedures or inappropriate trea'ment of a customer has been

14 remedied or whether an appropriate plan for its remedy is in place. This provision does

15 not preclude the director from performing, based on the information disclosed in the

16 self-audit document, an independent examination under this title.

17 (f) An insurance compliance audit document submitted to the director shall

18 remain subject to all applicable statutory or common law privileges, including the

19 attomey-client privilege, the work product doctrine, and subsequent remedial

20 measures under Rule 407, Alaska Rules of Evidence. Nothing in this section,

21 including the release of an insurance compliance audit document limits, waives, or

22 abrogates the scope or nature of a statutory or common law privilege, including the

23 attomey-client privilege, the work product doctrine, and subsequent remedial

24 measures under Rule 407, Alaska Rules of Evidence.

25 (g) An insurance compliance audit document submitted to the director remains

26 the property of the insurer and may not be subject to disclosure or production under

27 AS 40.25.110-40.25.220.

28 (h) Disclosure of an incurance compliance audit document to a governmental

29 I agency does not waive the privilege set out in (a) and (b) of this section with respect to

30 another person or governmental agency.

31 (i) A court of record, after an in camera review, may require disclosure of

|  WORK DRAFT WORK DRAFT 24-LS1592W
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privileged material under (a) or (b) of this section if ‘hr court determines, in a civil or 

administrative proceeding, that

(1) the privilege is asserted for a fraudulent purpose; or

(2) the materia] is not subject to the privilege.

(j) At any time during a proceeding, the parties may stipulate to the entry of an 

order directing that specific information contained in an insurance compliance audit 

document is or is not subject to the privileges under this section. The stipulation may 

be limited to the proceeding and, absent specific language to the contrary, may not be 

applicable to any other proceeding.

(k) An insurer asserting the insurance compliance self-evaluative privilege 

under (a) or (b) of this section has the burden of demonstrating the applicability of the 

privilege. Once an insurer has established it is qualified for the privilege, the party 

seeking disclosure has the burden of proving that the privilege is not available because 

the provisions of (i) of this section apply.

(/) Tne privileges set out in (a) and (b) of this section do not extend to

(1) documents, communications, data, reports, or other information 

expressly required to be collected, developed maintained, or reported to a regulatory 

agency under this title;

(2) information obtained by observation or monitoring by a regulatory

agency;

(3) information obtained from a source independent of the insurance 

compliance audit.

(m) In this section,

(1) "insurance compliance audit" means a voluntary, internal 

evaluation, review, assessment, audit, or investigation for the purpose of identifying or 

preventing noncompliance with, or promoting compliance with laws, regulations, 

orders, or industry or professional standards conducted by or on behalf of an insurer 

licensed or regulateci under this title;

(2) "insurance compliance audit document" means a

(A) a document prepared as a result of or in connection with an 

insurance compliance audit;

WORK DRAFT WORK DRAFT 24-LS1592\Y
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(B) a written response to the findings of an insurance 

compliance audit, together with related field notes, records of observations, 

findings, opinions, suggestions, conclusions, drafts, memoranda, drawings, 

photographs exhibits, computer-generated or electronically recorded 

information, telephone records, maps, charts, graphs, ai.d surveys collected or 

developed for th" primary puipose and in the course of the audit;

(C) an insurance compliance audit report prepared by an 

auditor, who may be an employee of the insurer or an independent contractor, 

which may include the scope of the audit, the information gained in the audit, 

and me conclusions and recommendations, with exhibits and appendices;

OD) a memorandum or document analyzing portions or all of 

the insurance compliance audit report and discussing potential implementation 

issues;

(Ej an implementation plan that addresses correcting past 

noncompliance, improving current compliance, and preventing future 

noncompliance; and

(F) analytic data genera J in the course of conducting the 

insurance compliance audit;

(3) "insurer" has the meaning given in AS 21.90.900.
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L ab o r & C om m erce C om m ittee , C h a ir  

A dm in is tra tive  R egulation  Review, C h a ir  

Ju d ic ia ry  C om m ittee, V ice-C hair 

H ealth , E ducation  and Social Services

716 W 4 lh Ave 
S u ite  610
A n ch o rag e , AK 99501

P hone (9 0 7 ) :69-0265  
F ax (907) 269-0264

Representative Tom Anderson

Sponsor Statement 
HB 480

"An Act relating to voluntary self-evaluative audits by insurers and provid ing  fo r an insurance compliance self- 
evaluative privilege; and indirectly amending Rides 104. 402. and 501, Alaska Rules o f  Evidence, Rules 16, 26, 
30. 31, 33, 34, 36, and 40, Alaska Rules o f  C iv il Procedure, and Rules 15, 16, and 17, Alaska Rules o f  Crim inal

Procedure."

BAC K G R O U N D :

The rmblic policy rational** for a self-evaluative privilege is that it encourages insurers to perform 
voluntary internal self-audits o f their operations, without fear that such reviews will be improperly used against 
them in litigation. Consumers, the industry- and the regulator all benefit from such internal rex iews. The 
privilege is limited and does not prevent access to information by the Division of Insurants. It in fact provides 
an environment for more liberal access and communication between insurer and regulator as it provides 
certainty that the privilege will be honored as to outside interests.

S U P P O R T :

Scholarly and public policy articles support self-evaluative privileges for corporations generally, as the 
benefits o f internal, voluntary reviews are immense.1 The Alaska Legislature has already adopted the public 
policy o f encounging self-review, allowing for privileges in areas such as medical peer reviews and 
environmental self-audits. The same policy applies in the insurance arena. The National Conference of 
Insurance Legislators (“NCOIL") supports the privilege and provides the model act upon which HB 480 is 
based (although modified significantly to be much more limited). The National Association o f Insurance 
Commi sioners. of which Alaska is a member, supports increased use of self-audits. The privilege is supported 
by NAM1C, A1A, PCI and most if not all of the industry.

1 See, e.g., Note, The Privilege O f Self-Critical Analysis, 96 Harvard Law Review 10o3 (1983);

#stablishing A Self-Evaluative Privilege For Corporate Internal Investigations, 46 William & Mary Law 
eview 1137 (2004 ); The Privilege o f  Self-Critical Analysis: Encouraging Recognition o f  the Misunderstood 

Privilege, 8 Kan. J.L. & Pub. Pol’y 221 (1999).



P oin ts:

• For the limited privilege to apply, there must be a voluntary, internal evaluation, not otherwise 
expressly required bv law that is designed to identify- and prevent noncompliance and to improve 
compliance with law-s and regulations.

• Audits mav not be used to hide illegal or improper activity.

• The piivilege does not applv to pre-existing materials. It does not protect documents created in the 
Rorm .1 course of business, and access to insurance company records will remain the same as it is 
today.

The privilege does not create immunity from lawsuits or from prosecution. It is only designed to 
protect the voluntary audit from being used improperly against the company in a civil proceeding.



L ab o r & C o m m erce  C om m ittee , C h a ir  716 W  4 lh Ave
Suite  610

A d m in is tra tiv e  R egulation  R eview , C h a ir  A nchorage , AK 99501

Ju d ic ia ry  C om m ittee , V ice -C hair
i ’hone (907)  269-0265

H ealth , E d u ca tio n  and Social Services ^ ax (907)269-0264

Representative Tom Anderson

Sectional Analysis o f HB 480

Section 1: Legislative findings and intent. Voluntary self-audits should be encouraged.

Section 2: This section amends 21.06.060(e) by excluding insurance compliance audit information from
certain confidential information that the director has the discretion to disclose to the National 
Association of Insurance Commissioners (“NAIC”) and other agencies.

Section 3: This section amends AS 21.06.060(f) by adding the insurance compliance audit document to the
^  list of information the director is required to keep confidential.

Section 4: This section amends AS 21.06.150(d) by excluding the insurance compliance audit from the
director's discretion to release examination rep o rt to other states and other Alaska state 
agencies.

Section 5: This section adds a new statutory section, AS 21.06 175, which sets forth and defines the
basic privilege:

Subsection (a): sets forth the ba' Privilege for an insurance compliance audit document.

Subsection (b): precludes a person or entity who performs or directs the insurance 
compliance audit from being compelled to testify about the self-evaluative information. The 
privilege may be expressly waived by the company that prepared or caused the insurance 
compliance audit.

Subsection (c): an insurer may voluntarily submit an insurance compliance audit document to 
the director in connection with examinations allowed by law without waiving the yivilege.

Subsection (d): the director may not agree to share an insurance compliance audit document 
with other agencies as provided ir AS 21.06.060(e)(l) and (e)(3).

- Subsection (e): the director may use a self-evaluative document only to determine whether a 
disclosed defect in an insurer's policies and procedures, or inappropriate treatment of a 
customer, has been remedied or whether an appropriate plan for its remedy is in place; but

24-LS1592\Y
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does not preclude the director from, based on privileged information learned from the 
compliance document, conduct the director’s own examination.

Subsection (f): the insurance compliance privilege does not waive any other privileges that 
may apply to the document or information.

Subsection (g): the insurance compliance audit document submitted to the director remains 
the property o f the insurer and is not subject to disclosure under AS 40.25.110 - 40.25.220 
(public inspection o f public documents).

Subsection (h): disclosure of an insurance compliance audit document to a governmental 
agency does not waive the privilege with respect to another agency.

Subsection (i): in a civil proceeding, a court of record, after an in camera review, may 
require disclosure o f privileged material if the court determines:

(1) the privilege is asserted for fraudulent purposes; or

(2) the material is not subject to the privilege.

Subsection (j): clarifies the parties in a proceeding may stipulate to an order directing that 
specific information in an insurance compliance audit document is or is not subject to the 
privilege.

Subsection (k): insurer has the burden o f demonstrating applicability o f the privilege. If 
insure meets this burden, the party seeking disclosure has the buiden of proving the 
privilege is not available under the provisions o f subsection (i).

Subsection (1): the privilege does not apply to:

(1) documents and information expressly required to be collected, maintained o: 
reported to a regulatory agency under this title;

(2) information obtained by observation or monitoring by a regulatory agency;

(3) information obtained from a source independent of the insurance audit.

Subsection (m): defines the requirements for application of the privilege:

(1) “insurance compliance audit” means a voluntary, internal evaluation for the purpose
of identify ing or preventing noncompliance with, or promoting compliance with,
laws, regulations or industry standards conducted by or un behalf o f an insurer.

(2) “insurance compliance audit document” means:

(A) a document prepared as a result of or in connection with an insurance compliance 
audit;

(B) a written response to the findings of an insurance compliance audit together with 
related field notes etc.;

24-LSI592\Y



(C) an insurance compliance audit report prepared by an auditor;

(D) a memorandum or document analyzing portions or all of the insurance compliance 
audit report;

(E) an implementation plan that addresses correcting past noncompliance, improving 
compliance and preventing future noncompliance; and

(F) analytic data generated in the course of conducting the insurance compliance audit.

$
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(C ite as: 96 Harv. L. Rev. 1083)

Page 1

H arvard Law  R eview  
M arch, 1983

N ote

*1083 TH E PR IV ILEG E OF SELF-C RITIC A L A N ALY SIS 

Copyright 1983 by the Harvard Law R eview  A ssociation

Institutions and individuals are called upon to m ake critical self-evaluations for a variety o f  different reasons. 
[FN 1] For exam ple, federal law requires certain  governm ent contractors to  analyze frankly their p as t perform ance 
in providing equal em ploym ent opportunity. Sim ilarly, police departm ents and railroad com panies regularly  
investigate m ishaps in w hich their em ployees are involved. A fter any o f  ese internal investigations has been 
com pleted, an outsider m ay seek discovery o f  the resulting analysis. In  recent years, those from  w hom  such 
inform ation has been sought have successfully balked at disclosure. A s i  result, a privilege o f  self-critical analysis 
has developed to sh ield  certain institutional self-analyses from discovery.

Part 1 o f  this N ote exam ines the nature o f this privilege and som e im portant background p rincip les applicable to 
discovery privileges in general; these background principles largely  d ic tate the shape o f  the priv ilege for 
self-critical analyses. Part II "ientifies the three prim ary types o f  docum ents to w hich the priv ilege is applied: 
m inutes o f hospital com m ittee m eetings, reports o f  internal disciplinary investigatioas, and title V II com pliance 
docum ents. F inally, P art III delineates the w ays in which courts have applied the privilege in each o f  these areas, 
and exam ines the three principles that constitute the m ajority approach. A lthough th is Note attem pts p rim arily  to 
trace the outline o f  th is discover)' privilege, it also offers criticism o f  certain features o f  the m ajority approach.

1. D EV ELO PM EN T OF TH E PR IV ILEG E 
The Federal Rules o f  Civil P rocedure explicitly recognize the role o f  privileges in discovery. [FN 2] Yet parties 
asserting a nascent p riv ilege - such as that o f  self-critical analysis - during discovery m ust counter the strong 
tendency o f  courts to scrutinize claim s o f  privilege [FN3] because o f  the general rule *1084 that the public "'has a 
right to every man's evidence."D D " [FN4] The w ay  in which the public  need for all available evidence 
balances against the public interest in confidentiality determ ines w hether a developing privilege has any m erit. 
Som e com m entators have translated these conflicting policies into factors to be considered in determ ining w hether 
a developing priv ilege deserves recognition. [FN5] Privileges have historically  been recognized when, as is true in 
the case o f  self-critical analysis, the public interest w eighs heavily in favor o f  confidentiality. [FN6J

Because the term  "privileged"' in the Federal R ules o f  Civil P rocedures refers to privileges as they arise under the 
law o f  evidence, [EN7] federal courts must look to the Federal Rules o f  E vidence for guidance in both developing
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and applying discovery privileges. R ule 501, [FN8J which governs the developm ent o f  privileges in federal courts, 
em bodies a congressional intent that priv ilege doctrine be fluid ra ther than static. [FN9] Courts *1085 therefore 
need not feel unduly constrained in developing prev iously unrecognized privileges. Rule 501 is also  crucial to 
application o f  the privilege because it gives prim acy to state law in the federal courts, at least in cases in w hich 
state law provides the rule o f  decision. [FN10] The privilege o f  self-critical analysis, unlike m any o ther privileges, 
has been the subject o f  state legislation; [FN11J federal courts thus cannot m ake the often valid assum ption that 
practically identical state and federal com m on law  doctrines govern privileges. [FN12] M oreover, even *1086 the 
com m on law governing the privilege o f  self-critical anaiysis m ay vary w idely am ong the states. [FN13]

If  one party  seeks discovery o f  a self-critical analysis in federal litigation, the other party  m ay object by claim ing 
that the inform ation is privileged under the Federal Rules o f  Civil Procedure. Courts have responded to  this 
objection by developing a priv ilege for such analyses [FN14] that shields from  discovery inform ation m eeting three 
criteria: first, the inform ation m ust result from  a critical self-analysis undertaken by the party  seeking protection; 
second, the public m ust have a strong interest in preserving the free flow  o f  the type o f  inform ation sought; finally, 
the inform ation m ust be o f the type w hose flow would be curtailed if  discovery w ere allowed.

Although the breadth o f  the "public in terest’" criterion will largely determ ine the br -adth o f  the orivilege o f  
self-critical analysis, the concept o f  a public interest is difficult to define, particularly ... th is early stage in the 
developm ent o f  the privilege. I f  the concept is defined too broadly, it w ill threaten to preclude discovery 
com pletely, because m uch o f  the inform ation sought in discovery satisfies the other two criteria. I f  the concept is 
defined too narrowly, how ever, the privilege w ill be largely eviscerated. A s the privilege is applied in m ore 
instances, courts and legislatures will delineate m ore fully the extent o f  the public interest in the kinds o f  
inform ation to w hich the privilege is relevant.

A lthough most privileges are based on a desire to protect the flow o f  socially  useful in fo m rtio n , [FN15] the 
priv ilege o f self-critical *1087 analysis w arrants separate treatm ent for tw o reasons. First, it represents the 
application o f  that desire to a previously unprotected type o f inform ation. Privileges are generally  distinguished by 
the types o f  m aterials that they protect; thus, the type o f  material that falls w ithin the purview  o f a self-cntical 
analysis privilege should be delineated m ore fully than it currently is. Second, because the privilege is both 
nascent and widely applied, it has not been sufficiently  defined doctnnally . In general, courts and legislatures have 
approached the privilege in an ad hoc m anner. Indeed, som e courts have even criticized the privilege. [F N 16] 
N evertheless, these responses involve not several privileges, but one privilege that applies to a num ber o f  sim ilar 
problem s and that has generally applicable param eters, some consistent w ith the rationale o f  the privilege and som e 
contrary to it, capable o f  identification and description.

Courts and com m entators have acknow ledged that the federal district court in Bredice v. D octors H ospital, Inc. 
[FN17] pu t forth the classic statem ent o f  the self-critical analysis privilege w hen it protected  the m inutes o f  a 
com m ittee m eeting in which s ta ff  m em bers w ere asked for their frank analyses o f  hospital procedures. The Bredice

inform ation is essential to prom ote recognized public interests. [FN18] Im plicit in any application o f  the privilege 
*1088 is an acknow ledgem ent o f  the self-defeating nature o f  allowing discovery o f  frank self-analyses, in the long 
run, denying protection will stifle more inform ation than will applying the privilege. Refusing to recognize the 
priv ilege will thus hinder the flow o f inform ation not only to parties seeking protection, but also to the courts 
them selves. Long-term accessibility to vital inform ation must not be sacrificed on the altar o f  imm ediate discovery 
needs.

The pnncip les enunciated in Bredice apply equally  to other areas in which the privilege arises. For example,

II. A PPLIC A TIO N S OF THE PRIVILEGE

court em phasized that confidentiality is often essential to the free flow  o f  inform ation and that the free flow o f
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railroad com panies often investigate accidents to discipline any culpable em ployees and ultim ately to im prove the 
railroad's safety. [FN19] I f  the resu lts o f  such an investigation are later sought in d iscovery by the injured party , the 
court may appropriately apply the priv ilege o f  self-critical analysis. [FN20]

Sim ilarly, som e courts have shielded from  discovery the results o f  police departm ent investigations w hen, 
follow ing an arrest o r snooting, a p la in tiff  has either alleged a civil rights v io lation  or asserted a w rongful death 
claim . [FN21] These cases have hinged on the public interest in perm itting  police departm ents to conduct 
thorough investigations to reduce the num ber o f  im proper police actions by  providing the basis for d isciplinary 
action and other necessary changes. In this context, the self-cntical analysis p riv ilege and the executive priv ilege 
overlap; [FN22] either would independently  shield the investigations involved, and courts should therefore look to  
bo th  doctrines for guidance in this area.

*1089 A nother important application o f  the priv ilege arises in suits brought under title VU o f  the C ivil R ights A ct 
o f  1964. [FN2^J There exists a tangle o f  executive orders and regulations prom ulgated  under title V II [FN24] that 
require governm ent contractors and subcontractors to file specified docum ents with federal agencies. [FN25] 
A lthough these contractors and subcontractors are obliged to be candid in appraising their equal em ploym ent 
policies, [FN 26] the governm ent largely  relies on voluntary com pliance *1090 and therefore must trust the parties 
filing the form s to be candid. [FN 27] P lain tiffs in title V ll suits often seek to  d iscover equal em ploym ent 
docum ents from em ployers, but som e courts have held the docum ents to be privileged. [FN28] T he courts have 
feared that exposing such docum ents would dim inish the candor w ith which the docum ents are produced, and thus 
w ould underm ine governm ent initiatives to ensure equal em ploym ent opportunity. [FN29]

In sum , courts have forged a p riv ilege o f  self-critical analysis for three types o f  docum ents: hospital com m ittee 
reports, certain  internal investigatory reports, and the various equal em ploym ent opportunity form s subm itted to the 
governm ent *1091 under u tle  VU. These exam ples, how ever, are only illustrative; the privilege itse lf  is applicable 
to an y  docum ent that meets the criteria m entioned above, [FN30] and courts have justifiab ly  denied a priv ilege in 
cases in w hich one o f  the criteria was absent. [F N 3 1]

III. PRINC IPLES OF A PP L IC A T IO N  C O N S T IT U T N G  THE M A JO RITY  A PPRO A CH  
To preserve the future flow  o f  inform ation, the privilege o f  self-cntical analysis attem pts to reassure future 
self-analysts and those from  w hom  analysis receive their data. U nfortunately, courts have no t consistently 
exam ined all o f  the ways in w hich these persons are assured or deterred. C ourts have, how ever, frequently 
articulated three principles in their efforts to further both the rationale behind the privilege and the countervailing 
policies behind the 1 road scope o f  discovery. [FN32] The principles are related in their attem pt to balance these 
com peting interests, and the strength c r  w eakness o f  each principle can be m easured by determ ining w hether a 
iroper balance has been achieved.

A. The D ual Chilling Effect o f D isclosure 
P  e chilling effect o f  disclosure o f  self-critical analyses has a tw ofold nature. First, i f  a p la in tiff obtains 
discovery, there may be a direct chilling effect on the institutional or individual *1092 self-analyst; this effect 
operates to d iscourage the analyst from  investigating thoroughly and frankly or even from investigating at all. In 
practice, the self-analyst is usually tw o distinct entities: the institution that com m issions a self-analysis and the 
individuals w ho actually conduct the analysis. The chilling effect on the institutional self-analyst's frankness or 
thoroughness, an effect that results from  the threat o f  liability, has received the m ost judicial attention. [FN33] 
Fear o f  law suits, however, is not the only cause for hesitancy on the part o f  self-analysts. I f  an individual 
self-analyst is asked by  his superiors to  conduct an internal analysis, the individual m ay tem per his criticism  out of 
a fear that reprisals w ill result i f  the analysis ultim ately leads to  liability or adverse publicity for the employer.

96 HVLR 1083 Page 3
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Second, courts should be concerned about the ability o f  the self-analyst to gather the inform ation that it • :eds to 
m ake its evaluation. K now ledge that a final repo rt m ay  be disclosed will often d iscourage individuals from com ing 
forw ard with relevant information. T herefore, courts m ust be aw are o f  the chilling effect not only on the 
self-analyst, but also on persons asked to  supply  the data that make internal analyses possible.

C ourts should be as cognizant o f  this second type o f  chilling effect as they are  o f  the first; it is equally likely to  
dam  the future flow o f  important inform ation. If, for exam ple, a witness to a po lice beating o r a railroad accident is 
a co-w orker o r friend o f  the allegedly cu lpable party , the witness m ay be unw illing to expose that party  to 
retribution for m aking the institution vulnerable A s the risk  o f  retribution faced by  the alleged transgressor 
increases, the chance that his friendly co-w orkers w ill not provide the inform ation needed by the self-analyst 
increases as well. Because one would expect the risk  o f  retribution to be a function o f  an institution's potential 
liability , the likelihood o f  w itnesses' com ing forw ard with useful inform ation absent a privilege should vary 
inversely  w ith the likelihood o f  and am ount o f  dam ages for which the institution w ould be liable. In other words, 
w ithout a privilege, as the risk o f  liability fo r the institution increases, the likelihood that w itnesses w ill com e 
forw ard decreases.

F urther, the lodging o f  the com plaints that in itia te  inv estigations can be chilled as easily  as can the contribution o f  
*1093 inform ation to ongoing investigations. I f  the confidentiality o f  an em ployee's com plaint about a title VTI 
v io lation  is com prom ised, sim ilar violations m ay go  unrcported in the future. C ourts should thus protect the 
confidentiality  o f  such docum ents as E E O C  com plaints. [FN34] Finally, holding privileged the reports o f  
com plainants and witnesses is necessary to avoid  g iv ing employers an incentive to w eed out potential "w histle 
b low ers.'"  A s the risk o f  liability for an institution increases, so too does the incentive o f  the em ployer to  weed out 
individuals w ho might be a future source o f  honest inform ation concerning alleged w rongdoing.

C ourts have decrnphasized the second type o f  chilling effect in cases in w hich disincentives to  be frank already 
existed  - when, for exam ple, frankness itse lf  m ight lead to disciplinary action. In such cases, courts have 
d iscounted  the additional chilling effect that would result from fear o f  discovery. [FN35J The preexisting 
d isincentive to b e  frank, however, operates on ly  on the individual self-analyst; courts m ust still be concerned with 
the chilling effect that makes the institutional self-analyr? unlikely to com m ission an anai. sis. Further, although 
ex isting  disincentives to be frank will necessarily  bear on  a court’s judgm ent about the existence oi seven ty  o f  the 
ch illing  effect o f  disclosure, courts should not com pletely  disregard the possib ility  o f  an additional chilling effect 
from  disclosure. In som e cases, an em ployee m ay w eigh heavily the additional w rath - no m atter how  subtly 
m anifested  - that would result from a large judgm en t against his employer. A lthough an em ployee may reluctantly  
subm it h im self to  his em ployer's internal discip linary  mechanisms, he m ay be unw illing, b ause o f  either 
institu tional loyalty  or fear o f  retribution, to risk exposing his em ployer to liability.

o f  "elf-analyses. [FN36] Yet the seif-analyses that institutions generate *1094 are rarely o f  the purely evaluative

1. The M erits o f  the Factual-Evaluative D istinction . - Courts have seemed to assum e that all factual portions o f  
se lf-analyses fall outside the privilege's rationale. [FN j ~] Such as assum ption m ust he qualified, however, because 
the tw'o chilling effects o f  disclosure often operate on facts as w'ell as evaluations. [FN38] Although courts arc 
justified in distinguishing facts from evaluations under certain circumstances in w'hich the rationale underlying the 
priv ilege does not operate, application o f  the distinction should I limited to those situations.

B. The Factual-Evaluative Distinction 
C ourts currently  interpret the privilege o f  se lf-cn tical analysis to protect the evaluative but not the factual portions

kind  to w hich the privilege typically applies. R ather, the self-analyses that p laintiffs seek often also  contain purely 
factual m aterial o r m aterial that can be characterized as a hybrid o f  the factual and the evaluative.
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The rationale for the privilege o f  self-critical analysis does not apply when the factual portions o f  the self-analyses 
sough t are independently replicable, as is often the case with raw  statistics. [FN 39] Replicability reduces the 
likelihood that the self-analyst will fail to undertake an investigation for fear o f  reprisals; by  definition, the parr.' 
seek ing  discovery could reconstruct the self-analyst’s work w ithout discovery.

T he rationale for the privilege likew ise does not apply  to discovery o f  docum ents w hose existence is assured and 
that are independently  verifiable. For exam ple, em ployers are required under title VII to produce certain 
docum ents for subm ission to  the governm ent. The chilling effect o f  discovery can thus affect only the veracity  o f  
these  docum ents, not their original production. I f  veracity can be double-checked, how ever, the analyst will be less 
likely  to be untruthful. If  the institution in question has the option o f  not producing the report sought, verifiability, 
un like  replicability, could inhibit *1095 investigation. An unreplicable dam ning report that is verifiable is not 
likely  to be produced if  it can be discovered, because production will provide the only m eans possible for plaintiffs 
to  obtain  and analyze the inform ation that w ould go into such a report

T hus, i f  the inform ation sought in discovery is independently replicable or o f  the type w hose existence is assured 
and that is independently verifiable, one o f  die privilege s essential criteria is not met: perm itting discovery w ill not 
curtail the flow  o f  im portant inform ation In contrast, the quality o f  factual data that are neither independently 
replicable nor verifial e could be adversely affected by discover} .

S im ilarly, factual data not in the control o f  the defendant, w hich will be com piled regardless o f  impending 
litigation, do not fit the rationale o f  the privilege. [FN40] Such inform ation is im m une from any chilling effect. 
O nly when this im m unity exists should courts continue to assum e that the priv ilege o f  self-critical analysis does not 
app ly  to factual portions o f self-analyses.

2. D ifficulties in A pplying the Factual-Evaluative D istinction. - Even in cases in w hich the distinction between 
facts and ev aluations is justifiable, courts have encountered difficulties in applying it, som e o f  w hich are endem ic 
to jud ic ia l control o f the discovery process. Because the distinction is vague, courts have at tim es im properly 
draw n the line between *1096 the factual and the evaluative. [FN41] Further, they have often found that factual or 
ob jective m aterial is contained in a docum ent that also contains evaluative or subjective material. [FN42] In such 
cases, the court may inspect the m aterial in cam era [FN43J and order that it be edited, but such an editing schem e 
can p rove com plex [FN44] and hence costly. [FN45] O f  course, pretrial procedure is alm ost always costly. Courts 
should  seek to m inim ize expense w henever possib le, however, and (he substantiality o f  the cost o f  a procedure 
w eighs proportionately against its advisability. I f  applying the distinction between facts and evaluations proves too 
costly , it should be abandoned [FN46]

C. Q ualifications o f the Privilege 
The third principle in die m ajority approach is the idea that the privilege o f  self-critical analysis, in cases in w hich 
it applies, is not absolute. The privilege is applied generally on *1097 a case-by-case basis, and courts have 
ind icated  that it can be overcom e by a show ing o f  exceptional need by the party seeking discovery. N eidicr ol these 
lim itations is com mendable.

96 HVLR 108? Page 5

I. C ase-by-C ase Determ ination. - W ith the adoption o f  rule 501 o f  the Federal Rules o f  Evidence, Congress 
m andated  that privileges be developed on a case-by-case basis. [FN47] and the Suprem e Cour* has taken this 
d irective quite seriously. [FN48] The d irect!''?  does not, how ever, imply that privileges m ust be applied on a 
case-by-case basis. In fact, to apply the privilege o f  sclf-criiical analysis in such a m aim er is to risk its evisceration.

3*.-cause this privilege is forward-looking, courts must be concerned widi how future self-analysts will react to the 
p riv ilege and to any exceptions that are established. To have its desired effect, the privilege musi assure the
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self-analyst that his product will not be used to his legal detrim ent. Sim ilarly, the priv ilege m ust assure potential 
w itnesses and com plainants that their statem ents will rem ain c lfidential. A nalysts, w itnesses, and  com plainants 
are likely to take little com fort from an assurance that a court will balance the equities should discovery be so u g h t 
Therefore, as courts have acknow ledged, a case-by-case analysis by  w hich judges in each case w eigh anew  the 
com peting equities is undesirable. [FN49]

*1098 U nder a m ore reasoned approach, courts w ould apply the priv ilege o f  self-critical analysis in  the m aim er in 
w hich  they apply m ore established privileges, with established pnvi leges, the tem ptation to exam ine the equities in 
each case is not as pronounced as it is w ith nascent privileges. The attom ey-client privilege provides a typical 
exam ple o f  the way in  which priv ileges w ere applied under the com m on law  o f  evidence. Courts did not w eigh the 
equities in each case to determ ine w hether protection w ould be appropriate. [FN50] Rather, they m ade a 
syllogistic application o f  the privilege: courts asked w hether the elem ents o f  an attom ey-client priv ilege w ere 
present, and i f  they were, the privilege applied. [F N 5 l | Judges should take the sam e approach to the priv ilege o f  
self-critical analysis. Rother than w eigh the equities in each case, they should sim ply  determ ine i f  the m aterial 
under consideration is o f  the type generally protected by the privilege.

Indeed, the language o f  ru le 501 indicates that this m ethod is desirable. [FN52] Rule 501 m andates a 
continuation o f  the com m on law approach to  privileges. Congress adopted rule 501 specifically  to facilitate the 
recognition - as opposed to the application - o f  new  priv ileges on a casc-by-case basis as the need arose, [FN53] 
not to  require dc novo exam ination o f  the continued desirability o f  a recognized privilege. Thus, a syllogistic 
application o f  the self-critical analysis privilege seem s to com port w ith the intent o f  Congress.

2. E xceptional Need. - The qualification that plaintiffs m ay counter the priv ilege o f  self-critical analysis by 
dem onstrating exceptional need is sim ilar to the notion that courts should balance the equities on a case-by-case 
basis. Both qualifications o f  the privilege pit the interests o f  the p la in tiff against those o f  the defendant and the 
public. But allow ing a qualification for exceptional need is different from  conducting a balancing test. The 
exceptional-need qualification provides an opportunity  for the p la in tiff to show , once the court has deter nined that 
circum stances give rise to the privilege, that equitable considerations dem and that the privilege not be applied. A 
balancing test focuses on tw o com peting interests sim ultaneously, w hereas allow ing the p la in tiff an opportunity to 
show  exceptional need focuses only on the interests o f  one party.

*1099 The opportunity  for the p la in tiff to dem onstrate exceptional need has becom e part o f  the standard doctrine 
surrounding the privilege o f  self-critical analysis. Presum ably, this qualification evidences general judicial [FN54] 
and legislative [FN55] reluctance to weave blanket privileges, a reluctance that stem s in turn from the pervasively 
negative attitude tow ard screening pertinent evidence from view. [FN56] But th is reluctance has its costs. 
A llow ing plaintiffs to overcom e the privilege by showing exceptional need has the sam e deleterious effect as that 
produced by a case-by-case w eighing o f  the privilege's equities: each qualification leaves self-analysts uncertain o f  
their protection.

In fact, the im portance o f  the material sought by the p la in tiff actually m akes the operation o f  the privilege's 
rationale m ore likely and thus makes application o f the privilege m ore desirable. The m ore crucial the material is to 
the p la in tiffs  case, the more likely it is to be the type o f  material that the privilege was .resigned to protect. I f  a 
p la in tiff  could obtain the m atenal elsew here o r if  the m aterial were not particular)'- probative, future self-analyses 
w ould be less likely to be chilled by the potential o f  disclosure. In other words, for unim portant or readily 
available inform ation, courts need not be concerned with the possible interruption o f  inform ational flow. To give 
the priv ilege its desired effect, therefore, courts should not consider a p la in tiffs  claim  o f  exceptional need.

The syllogistic approach that should be used ui applying the privilege o f  self-critical analysis also  creates a strong
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presum ption ui favor o f  protecting docum ents that m eet the privilege's criteria. W hereas the risk  o f  evisceration is a 
forw ard-looking concern, a court applying the priv ilege o f  self-critical analysis should also  rem e * er that 
syllogistic application em bodies the po licy  choice o f  the  institution that decided to adopt the priv ilege. L  adopting 
the privilege, a determ ination was m ade that the public in terest w eighed in favor o f  confidentiality . W hether this 
decision was m ade by a higher court, the *1100 sam e court at an earlier tim e, o r a legislature, judges should give 
due w eight to the binding effect o f  a p rio r determ ination that the priv ilege furthers the public in te re s t

Individual courts will continue to determ ine the point at w hich a p la in tiffs  need becom es "exceptional," ' and to 
the extent that judges continue to perm it claim s o f  exceptional need to narrow  the scope o f  the self-critical analysis 
privilege, courts should at least scrutinize these claim s to avoid eviscerating the privilege. [FN 57] Indeed, a proper 
recognition o f  the long-range effects o f  denying the priv ilege w hen the three criteria are m et w ill often lead to the 
sam e result that would be produced by elim inating the exceptional-need qualification altogether.

IV. C O N C LU SIO N
C ourts and legislatures have begun to create a discovery priv ilege fo r self-rritical analyses. This privilege has 
been used to protect docum ents in three different situations. The problem s w-itb the three princip les generally 
enunciated  in applying the privilege, how ever, dem onstrate that courts have failed to g ive the priv ilege sufficiently 
b road application to effectuate the im portant policies underlying it. To further these po licies, courts should 
recognize the privilege o f  self-critical analysis as a single m ultifaceted privilege rather than as m any unrelated 
qualified  privileges. C ourts should also recognize all o f  the various w ays in w hich self-analysis m ay be chilled, 
and protect factual portions o f  self-analyses that m eet the privilege's criteria. F inally, courts should adopt the 
syllogistic approach to applying the privilege, and abandon 'he  exceptional-need qualification. A lthough courts 
have been prim arily responsible for developing privileges, [FN58] legislatures have increasingly  assum ed som e o f  
th is responsibility. [FN59] N either courts nor legislatures *1101 should hesitate to act in situations in which the 
rationale underlying the privilege o f  self-critical analysis operates. O nly  through such developm ents will the 
priv ilege o f  self-critical analysis property perform  its function.

[FN 1] This N ote refers generally to the individuals and institutions m aking critical self-evaluations as 
"self-analysts."

[FN2J The Federal Rules o f  Civil P rocedure limit the scope o f  perm issible discovery to "any m atter, not privileged, 
w h ich  is relevant to the subject m atter involved in the pending action.’" Fed. R. Civ. P. 26(b)(1). The claim o f  
p riv ilege is but one useful protective device available to the self-analyst's ounsel. See Fed. R. Civ. P. 26(c). This 
N ote focuses on issues o f  privilege, not on broader notions o f  nondiscoverability.

[FN 3] See Nazareth L iterary & Benevolent Inst. v. Stephenson, 503 S.W .2d 177, 179 (Ky. Ct. A pp. 1973); see also 
U nited  States v. N ixon, 418 U S. 683, 710 (1974) (privileges "are not lightly created nor expansively  construed, for 
they  are in derogation o f  the search for truth'"). Som e courts also tend to construe statutory' p riv ileges strictly. 
See, e.g., Young v. King, 136 N.J. Super. 127. 129-30, 344 A .2d 792, 794 (Law Div. 1975) (refusing to extend to 
o ther hospital com m ittees protection granted to utilization review  com m ittees).

[FN 4] United States v. Bryan. 339 U.S. 323. 331 (1950) (quoting 8 J. W 1GMORE, EV ID EN C E § 2192 (3d ed. 
1940)).

[FN 5] See, e.g.. 8 J. W IGM ORE, W 1GM ORE ON EV ID EN CE § 2285 (J.M cN aughton ed. 1961).

[FNtt] See 4 J. M OORE J. LU CA S, M OORE'S FED ERA L PRA CTICE 11 26.60(3] 2d ed. 1982) ("The public 
in terest m ay be a reason for not perm itting inquiry into particular matters by discovery."'); Jam es, Discovery, 38
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Y A LE  L.J. 746, 748 n.20 (1929) (the public interest w as one ground for resisting discovery in C hancery practice).

[FN 7] See U nited States v. R eynolds. 345 U .S. 1, 6 (1953); C am pbell v. Eastland, 307 F .2d 478, 485 & n .6  (5th 
Cir. 1962), cert, denied, 371 U.S. 955 (1963), Handgards, Inc. v. Johnson  & Johnson, 413 F. Supp. 926, 929 (N.D. 
Cal. 1976); Fed. R. E v ’d. 1101(c) ("T he rule with respect to priv ileges applies at all stages o f  all actions, cases, and 
proceedings."'). A rguably, these  authorities could stand only for the proposition tnat, i f  a m atter is priv ileged at 
trial, it will be protected  from  discovery - not for the propo ition that, i f  a  matter is privileged from  discovery, it 
necessarily  is priv ileged at trial. B ecause an evidentiary priv ilege im plies a discovery priv ilege, how ever, the 
relationship that courts have recognized shows that the principles o f  ru le 501 o f  the Federal R ules o f  E vidence, see 
infra note 8, apply  to d iscovery  privileges, a proposition sufficiently broad for the purposes o f  this N ote.

[FN8] Rule 501, as adopted in 1975, reads as follows:
Except as otherw ise required by the Coustitution o f  the U nited States or provided by Act o f  C ongress or in rules 

prescribed by the Suprem e C ourt pursuant to statutory authority, the priv ilege o f  a wiuiess, person, governm ent, 
State, o r political subdivision th e reo f shall be governed by the p rincip les o f  the com m on law  as they m ay  be 
interpreted by the courts o f  the U nited  States in the light o f  reason and experience. H ow ever, in civil actions and 
proceedings, w ith respect to an elem ent o f  a claim or defense as to w hich State law supplies the ru le o f  decision, 
the privilege o f  a w itness, person, governm ent, S tate, or political subdivision thereof shall be determ ined in 
accordance with State law.
F e d ."  Evid. 501.

[FN 9] The evidence ru les governing privileges that w ere recom m ended by the advisory com m ittee and approved 
by the Suprem e Court explicitly listed m atters to be privileged. See 2 J. W EINSTEIN & M . BERGER. 
W EIN STFIN 'S  EV ID EN C E f lj 501- 509 (1982). Congress balked, how ever, and the present rule 501 w as the 
result: '"Rule 501 am ounts to  a total rejection o f  the approach taken by the Advisory Com m ittee and Suprem e 
C ourt on the m atter o f  p riv ileges - a rejection not only  o f  the specific proposals m ade by the  C om m ittee and the 
Court, but also o f  the basic p rem ises underlying the proposal.'" 2 D. Louisell & C. M ueller, Federal Evidence § 
200, at 400 (1978). As enacted, rule 501 calls on the courts to apply priv ileges as they had done before its passage. 
See supra note 8. Because the public interest w as a valid justification  for applying a privilege at com m on law , see 
Jam es, supra note 6, at 748 n .20, that factor should continue to be relevant. A  public interest justifica tion  might 
not have been relevant had C ongress approved the ru les as they were subm itted. The suggested list o f  nine bases 
for privileges did not contain a "public policy '" privilege and m ight w ell have been interpreted as an exhaustive list 
o f  perm issible privileges. See 2 J. W einstein & M. Berger, supra, f  501 [ 1 J, at 501-13.

[FN10] See supra note 8. Rule 501 settled the debate that had raged for years in federal coutts over the appropriate 
law  o f  privilege in a diversity  case. Com pare Gaison v. Scott, 59 F.R .D . 347, 351 (D. Hawaii 1973) (federal law  o f 
p riv ilege applies in d iscovery), with Hill v. Huddleston, 263 F. Supp. 108, 110 (D. Md. 1967) (state law  o f 
priv ilege applies in discovery). S e t generally 2B W. BA RRO N  & A. FIOLTZOFF. FED ERA L PRA CTICE A N D  
PRO CED U R E W ITH FO R M S § 967 (C . W right rev. 1961) (noting controversy among jurisdictions): C. W right, 
Law  o f  Federal Courts § 93, at 460-61 (3d ed. 1976) (sam e). Rule 501 now- states explicitly that state law s o f  
priv ilege apply "with respect to  an elem ent o f  a claim  or defense as to which State law supplies the rule o f  
decision ." ' Fed. R. Evid. 501. T ogether with die principle that the law  o f evidence governs d iscovery privileges, 
this passage establishe,. that sta te law principles apply to an asserted priv ilege dunne discovery i f  state law' will 
supply  the substantive rule o f decision at triai. See 4 J. M oore & J. Lucas, supra note 6, „ 26.60[7], a t 26-255.

[F N 1 1] See, e.g.. Neb. Rev. Stat. § 71-2048 (1981); Wis. Stat. A nn. § 146.38 (W est Supp. 1982).

[FN 12] A s a practical m atter, federal courts see the concoct o f  discovery' as their domain and rarely m ention state
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law  when addressing discovery privileges. A s applied to the pn v ileg e  o f  self-critical analysis, th is approach 
probably results from the fact that questions concerning the priv ilege tend to arise in the context o f  interlocutory 
rulings on d iscoveiy requests. T his tendency has three im plications. First, the priv ilege o f  self-critical analysis is 
currently being form ulated alm ost exclusively by trial court judges, a fact that leads to inconsistent application  o f  
the doctrine. Second, because the scope o f  a trial judge 's  discretion on interlocutory orders is considerable, the 
privilege will continue to be developed largely by  trial courts. F inally, m uch o f  die law  o f  privilege is probably  
unreported, a fact that inhibits developm ent o f  a coherent doctrine. Therefore, the practitioner m ay find that the 
privilege o f  self-critical analysis is controlled by a federal com m on law, and should direct his attention accordingly.

[FN13] Com pare Oviatt v. A rchbishop Bergen M ercy Hosp., 191 Neb. 224, 2 )4  N .W  2d 490 (1974) (approving 
the privilege for hospital com m ittees), wirh Shibilski v  St. Josepn's H osp., 83 W is. 2d 4 "■), 266 N .W .2d 264 (1978) 
(disapproving the privilege for hospitial com m ittees).

[FN 14] This privilege has been given a variety o f  nam es by courts and com m entators. See Em erson Elec. Co. v. 
Schlesinger, 609 F.2d 898, 907 ( 8 th Cir. 1979) ("privilege against disclosure o f self-evaluative docum ents"’); 
Reyno.'ds M etals Co. v Rum sfeld, 564 F.2d 663, 667 (4th Cir. 1977) ("qualified privilege for self-t /a luative 
docum ents"'); W ebb v. W estingbouse Elec. Corp., 81 F.R.D. 431, 433 (E.D . Fa. 1978) ("privilege o f 'se lf-c ritica l' 
analysis'" and "defense o f  self-critical analysis'"); N ote, A  Balanced A pproach to  Affirm ative A ction D iscovery  in 
T itle VII Suits, 32 HASTINGS L.J. 1013, 1024 (1981) ("public policy priv ilege'"); Com m ent, The A ttom ey-C lient 
P rivilege, the Self-Evaluative Report Privilege, and Diversified Industries, Inc. v. M eredith, 40 O H IO  ST. L.J. 699
(1979) ("self-evaluative report priv ilege’").

[FN15] See U pjohn Co. v. U nited States, 449 U .S . 38 , j &9 (1981) (attom ey-client privilege); H ickm an v. Taylor, 
329  U.S. 495, 511 (1947) (w ork-product doctnne); mted States v. Reserve M ining Co., 21 Fed. R. Serv. 2d 
(C allaghan) 796, 799 (D. Minn. 1976) (offers o f  settlem ent); P ilar v. SS Hess Petrol, 55 F.R.D. 159, 163 (D. M d. 
1972) (inform er's privilege); O lsen v. Cam p, 328 F. Supp. 728, 731 (E .D  M ich. 1970) (governm ent's intraoffice 
m em oranda); Hardy v. Riser, 309 F. Supp. 1234, 1238 (N.D. Miss 1970) (physician-patient privilege).

[T N I6] O ne court has suggested that the privilege be carefully lim ited, given the strong interest in broad discovery. 
W eb' v. W estinghouse Elec. Corp., 8 ! F.R.D. 431, 433 (E.D. Pa. 1978). O ther courts have rejected claim s o f  
privilege for certain m aterials that are often protected  by the self-critical analysis pnvilege. E E O C  v. ISC  Fin 
C orp., 14 Empl. Prac. Dec. (C C H ) Ii 7729, at 5586  (W .D. Mo. 1977); Shibilski v. St. Joseph’s H osp., 83 Wis. 2d 
459 , 465-66, 266 N.W .2d 264, 267-68 (1978). Still another court has criticized the rationale underlying the 
pnvilege. Ligon v. Frito-Lay, Inc., 19 Fair Em pl. Prac. Cas. (BN A ) 722, 722-23 (N.D. Tex. 1978). These 
decisions, however, represent only a m inority position. See cases cited  infra notes 20  & 21.

[FN 17] 50 F .R D . 249 (D O.C. 1970), a il’d, 479 F .2d  920 (D.C. Cir. 1973).

[FN18] Bredice and its rationale have beer. aj. proved by many courts. See, e .g ., G illm an v. United States, 53 
F .P -D . 316 (S.D .N .Y . 1971); D ade Com y  M edical Ass'n v. H lis, 372 So. 2d 117 (Fla. Dist. Ct. App. 1979);
O ia t t  v. A rchbishop Bergen M ercy Hosp., J91 N eb. 224, 226-27, 214 N .W .2d 490, 492 (1974). But see Shibilski 
v. St. Joseph's H osp., 83 W is 2d 459, 467, 266 N .W .2d 264, 268 (1978) (refusing to follow  Bredice); Nazareth 
L iterary & Benevolent Inst. v. S tephenson, 503 S .W .2d 177, 179 (Ky. Ct. App. 1973) (suggesting that G illm an 
m ay limit Bredice to its facts). See generally H all, Hospital C om m ittee Proceedings and Reports: T heir Legal 
S tatus, 1 AM . j .r  & M ED. 245 (1975) (discussing discoverability o f  hospitals’ internal com m ittee proceedings 
ai d reports).

[F N 19 ' See, e.g., Richards v. M aine Cent. R.R , 21 F .R D  590 (D. Me. 1957), cited  in 4 J M O O RE & J. LU CA S,
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supra note 6 . ^  26.60(3], at 26-241.

[FN 20] In R ichards v. M aine Cent. R.R., 21 F.R .D . 590 (D. Me. 1957), the p la in tiff sought inform ation concerning 
defendant's d isciplining o f  an engineer w hose tram  allegedly injured the plaintiff. T he court upheld the defendant's 
objection to  discovery , in part because both railroad workers and the public have such a stcke in effective internal 
discipline tha t it w ould be contrary' to public policy  to  inhibit such discipline. Id. at 591-92.
B redice and Ri n irds contain typical statem ents o f  the rationale underlying the priv ilege o f  self-critical analysis, 
but there are m,. y  other statem ents. See, e.g., O 'C onnor v. C hrysler Corp., 8 6  F .R D . 211, 218 (D . M ass. 1980); 
S tevenson v. G eneral Elec. Co., 18 Empl. Prac. D ec. (CCII) t  8777, at 5148. 5149 (S.D. Ohio 1978); Sanday v. 
C am egie-M ellon Univ., 11 Empl. Prac. Dec. (C C H ) U 10,659, at 6795, 6796 (W .D. Pa. 1975).

[FN 21] See, e.g.. Brown v. Thom pson, 430 F.2d 1214 (5th Cir 1970); K ott v. Peruri, 283 F. Supp. 1 (N.D. Ohio 
1968).

(FN 22] C ases discussing the chilling effect on po lice  investigatioas often call the pn v ileg e  under consideration an 
executive pnv ileg e , "the governm ent's p riv ilege to  prevent disclosure o f  certain inform ation w hose disclosure 
w ould  be con trary  to  the public interest.'" F rankenhauser v Rizzo, 59 F .R D . 339 , 342 (E.D. Pa. 1973); see 
W ood v. B reier, 54 F .R D . 7, 11 (E.D. Wis. 1972).

[FN23] 42 U .S .C . § 2000e (1976 & Supp. V  1981). I f  m  em ployee believes that he has been the victim  o f  a title 
VTI violation, he should first lodge a com plaint w ith tne EEOC, which will condi c t an investigation for probable 
cause. The E E O C  will then negotiate with the em ployer. I f  an agreem ent is not reached  through this conciliation 
p rocess, the E E O C  can bring suit. I f  an agreem ent is reached but the em ployee is no t satisfied with the settlement, 
he can  sue. Id. § 2000e-5(b), -5 (0 (1 ) (1976).

[FN 24] Follow ing passage c title VII, P resident Johnson signed Exec. O rder No. 11/246, 3 C .F .R  339 
(1964-1965 com p.), par*. II o f  w hich proscribes em ploym ent discrim ination by  governm ent contractors and 
subcontractors. Exe Order No. 11,246 w as am ended by Exec. O rder No. 11,375, 3 C.F.R. 684 (1966-1970 
com p.), to include sex discrim ination am ong the proscribed practices. These r  .ecutive orders have the force o f 
law. United States v. Local 189, United Paperm akers. 282 F. Supp. 39, 43 (E.D. La. 19t>8), a ffd , 416 F.2d 980 
(5th Cir. 1969), cert, denied, 397 U.S. 919 ( J 9*70). The regulations prom ulgated under Exec. Order No. 11,246 are 
codified at 41 C .F .R  §§60-1.1 t o -60.8 (1982).

[FN 25] Included ui the regulations prom ulgated under Exec. O rder No. 11,246 is die requirem ent that all 
contractors and subcontractors file an A ffirm ative Action Program (AAP). 41 C .F.R . § 60-1.40(a) (1982). The 
A A P must candidly  discuss m inority  hiring, firing, and promotion practices and goals; it m ust include statistics, 
projections, and tim etables for m inority hiring; and it m ust be openly self-critical. Id. §§ 60-2.10 to -2.12.
Exec. Order No. 11,246 also provides that a C om pliance Report (CRR), which m ust contain "information as to 
die practices, policies, program s, and em ploym ent policies, program s, and em ploym ent statistics o f  the contractor 
and each subcontractor,"' must be filed with the contracting agency (o r with a delegate o f  the Secretary o f  Labor). 
Exec. Order N o. 11,246, § 203(a), 3 C .F .R  339, 341 (1964-1965 comp.). Courts have given a variety o f  nam es to 
the docum ents filed with the O ffice o f  Federal C ontract Com pliance Program s (O FC C P). See, e.g., C hrysler Corp. 
v. Brow n, 441 U.S. 281, 286 (1919) (CRR’s); Rubberm aid v. K leppe. 14 Empl. Prac. Dec. (CCH) ^ 7611, at 
5006, 5006 (D. Md. 1976) ("com pliance review  reports'"). Otl er courts sim ply refer to the docum ents as 
reports filed w ith the OFCCP. See, e.g., B row n v. Ford M otor Co.. 19 Empl. Prac. Dec. (CCH ) f  8969, at 6026, 
6027 (N.D. Ga. 1978).
The regulations prom ulgated under Exec. O rder No. 11,246 require an em ployer to file an Em ployer Information 
R eport (EEO -1) with the OFCCP and the EEOC. See Emerson Elec. Co. v. Schlesinger. 609 F.2d 898, 901 (8 th
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Cir. 1979).

[FN26] Each contracting agency m ust designate com pliance personnel w hose duty it is to seek com pliance "by 
conference, conciliation, m ediation, o r persuation.'" Exec. O rder No. 11,246, § 205, 3 C.F.R . 339, 342-43 
(1964-1965 com p.). I f  contractors do not com ply, the Secretary o f  L abor or the contracting agency itse lf  can 
im pose sanctions on the contractor, such as recom m ending a title VTI suit by  the E E O C  or debarring the offender 
from  further governm ent contracts. Id. § 209, 3 C.F.R. at 343-44. A side from  the sanctions specifically  p ro  Jed  
for in Exec. O rder No. 11,246, the Secretary o f  Labor may prom ulgate his own. Id  § 201, 3 C.F.R . at 340. Such 
sanctions have been validated by the courts: "'The governm ent is free to set the term s and conditi as o f  its 
contracts, and potential contractors are free not to contract with the governm ent i f  its term s are undesirable.'"
G o w n  Zcllerbach Corp. v. M arshall. 441 F. Supp. 1110, 1121 (E.D. La. 1977).

[FN27] See, e.g.. B row  v. Ford  M otor Co., 19 Lmpl. Pmc. Dec. (C C H ) ^  8969. at 6026, 6 C /-28  (N.D. Ga. 
1978); D ickerson v. ' .m sd States Steel Corp., 12 Empi. Prac. Dec. (C C H ) H 11,095, at 5070 5071 (E.D. Pa. 
1976).

[FN28] See, e.g., Stevenson v. G eneral Elec. Co., 18 Empl. Prac. Dec. (C U ^  8777, at 5148 (S.D. O hio 1978);
I  nday v. C am egie-M ellon Univ., 11 Empl. Prac. Dec. (CCH) 10,65*' 6 795 (W .D. Pa. 1975). The court in
1 ickerson v. U nited States Steel Corp., 12 Empl. Prac. Dec. (C C H ) t  l l , 0 9 c at 5070 (E.D. Pa. 1976), protected 
from  discovery w hat it called "critic il self-evaluation’" material, but did noi j i s c u s s  privileges. Id. at 5071. The 
case therefore can be used to support the nondiscovcr-ability o f  self-evaluative elem ents in A AP's, see supra note 
25, but cannot bo taken to accept the privileged nature o f  such elem ents. Com pare Fed. R. Civ. P. 26(b) 
(privileges) with Fed. R. Civ. P. 26(c) (other reasons for denying discovery).

[FN29] Because o f  the com plexity  o f  title VU litigation, courts addressing the self-Critical analysis priv ilege in 
such suits m ust w eigh considerations not normall> oresent in other litigation. For exam ple, courts have often 
expressed the view  that discovery in title VII litigation should be particularly  broad, See Rich v. M artin M arietta 
Corp., 522 F.2d 333, 343 (10th Cir. 1975); B um s v. Thiokol Chem. Corp., 483 F d 300, 305 (5th Cir. 1973);
M ilner v. National School o f H ealth Technology, 73 F.P D. 628, 632 (E.D. Pa. 1977). Courts have som etim es
justified  this position by acknow ledging that, when plaintiffs are asked to be "private attorneys general"' in 
enforcing congressional policies, the im portance o f  disclosure is heightened. See, e.g., W ood v. Breier, 54 F.R.D .
7, 10-11 (E.D. W is. 1972). Courts have also noted that plaintiffs often find it difficult to establish the p n m a facie 
title VII case. See, e.g., Senter v. General M otors Corp., 532 F .2d 511, 527 (6 th Cir.). cert, denied, 429 U.S. 870 
(1976). It is unclear, how ever, w hether the inability o f  a party to prove his case indicates that judicial aid is needed 
or, alternatively, that courts should be m ore wary o f  spurious suits. Courts and co m m en ta te s  have agreed that title 
VII goals can be achieved m ore effectively through broad system atic agreem ents than through private actions. See, 
e.g., A lexander v. G ardner-D cnver Co., 415 U.S. 36, 44 (197 4); Cor nent. A ccess to EEOC F n -s  Concerning 
P rivate Em ployers. 46 U. CHI. L. REV 477, 488-89 (1979). One court nas suggested that this p re fe r  ed m ethod o f 
enforcem ent w ould be jeopardized by disclosure o f  ceitain  m aterials in discovery. Johnson v. Southern Ry. Co., 19 
Em pl. Prac. Dec. (C C H ) 1! 9076, at 6639, 6645 (N.D. Ga. 1977). But see Katz, Investigation and Conciliation o f  
Em ploym ent D iscrim ination Charges U nder Title VII: Employers' R ights in an A dversary Process, 28 H A STING S 
L.J. 877, 922-23 (1977) (effect o f  disclosure on conciliation process unclear).

[FN 30] See supra p. 1086.

[FN31] See. e.g., State v. D nscoll, 53 Wis. 2d 699, 706. 193 N .W .2d 851, 856 (19"2) ("W e think public policy is 
not so  definitely com pelling or clear ... that we should grant testim onial confidentiality  by court decision to social 
w orkers.'"); W. PRO SSER, H A N D BO O K  OF THE L a W OF TO RTS § 114. at 777 (4th ed. 1971) ("A bsolute
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im m unity [for defam ation] has been confined to a very few situations w here there is an obvious policy  in favor o f  
perm itting com plete freedom  o f  expression."'). In L igon v. Frito-Lay, Inc., 19 F air Empl. P ac. Cas. (BN A ) 722 
(N .D . T>x. 1978), the court cited Palm a v. Lake W aukom is Dev. Co., 48 F .P  .D. 366 (W .D. Mo. >970), to counter 
the argum ent that d isclosure o f  A ffirm ative Action Program s (AAP's) would inhibit frankness. 19 Fair jn p l .  Prac. 
Cas. (BN A ) at 723. The court in Palm a had denied the existence o f  a priv ilege for a corporation 's interoffice 
com m unications. T he L igon court reasoned that disclosure o f  AAP's w ould inhibit frankness no m ore than would 
d iscovery o f  the nonprivileged interoffice com m unications. The court's analogy, how ever, is flawed: courts have 
declared that there is a public interest in encouraging frankness in A AP's, but any such interest in encouraging 
frankness in a corporation 's interoffice m em os is attenuated at best.

[FN32] Courts and com m entators, usually w ithout discussion, have been p rone to list criteria for applying the 
privilege, som e o f  w hich are o f  questionable relevance. See, e.g., W ebb v. W estm ghouse E lec. Corp., 81 F.R .D  
431, 434 (E.D. Pa. 1978) (three guideposts'" in title VII litigation); F rankenhauscr v. R izzo, 59 F .R D . 339, 344 
(E.D . Pa. 1973) (10 criteria in police investigation I itigation).

[FN33] See, e.g., G illm an v. Uni*ed States, 53 F .R D . 316, 318 (S .D .L Y . 1971) (" [ I f  discovery w ere allow ed, 
co n s tru c tiv e  c r  sm  would be suppressed f j r  fear o f  the consequences. Indeed, the G overnm ent suggests that 
directors o f  hosj..,uls m ight find it m ore expedient, in such event, to have no official inquiry at all to  the detrim ent 
o f  the safety o f  the hosp ital.'" '

[FN34] See Johnson v. Southern Ry. Co., 19 Empl. Prac. Dec. (CCH) H 9076 at 6639, 6645 (N.D. Ga. 1977) 
("The Fifth C ircuit has adopted a strict rule o f  confidentiality with regard to  E P O C  com plaints, since disclosure 
m ight inhibit em ployees from bringing such charges.... The sam e approach shou ld  be taken w ith  regard to internal 
com plaints and governm ent investigations.’"). B ut see W ebb v. W estinghouse Elec. C orp., 81 F .R D . 431 (E.D. Pa. 
1978) (failing to d iscuss the chilling effect on com plainants).

TFN35] See W ood v. Breier. 54 F.R.D. 7, 13 (E.D. Wis. 1972); Jolly v. S uperior C ourt, 112 Ariz. 186, 190, 540 
P.2d 658, 662 (1975) (en  banc).

[FN36] A nother distinction m ade in several title VII cases decided in the N orthern D istrict o f  G eorgia is betw een 
the three tvpes o f  form s t .ically sought: AAP's. "E O -l's , and CRR's. See B row n v. Ford M otor Co., 19 Em pl 
Prac. Dec. (CCH ) 1 8 9 6 9 , 6 0 2 6  (N.D. Ga. 1978); Parker v. Krover Co., 19 Em pl. Prac. Dec. 'C C H ) 1 8995, at 
6163 (N.D. Ga. 1977); Y lla v. Delta A irlines, 18 Empl. Prac. Dec. (CCH ) 8937, at 5897 (N .D . Ga. 1977). See 
generally  supra note 25 (describing the forms), he ihree cases were all decided by 'he  sam e judge  and follow one 
another serially; B row n relies on Parker, and Parker m lies on Ylla. G iven the apparently  evaluative natc • e o f  each 
o f  the three types o f  docum ents, a relevant distinction cannot be sustained for p » rooses o f  the self-critical analysis 
privilege.

[FN37] See, e.g., W ebb v. W estin; aouse Elec. Corp., 81 F.P..D. 431, 434 (E.D. 1 i. 1978).

[FN 38] See, c.g Johnson v. Southern Ry. Co., 19 Empl Prac. Dec. (C'CPL * 9076, at 6639, 6645 (N.D. Gc. 1977) 
(denying discovery o f  em ployees' names).

[FN39] See Dickerson v. United States Steel Corp., 12 Empl. Prac. Dec. (C C H ) 1j 11,095, at 5070, 5071 (E.D.
Pa. 1976) ("A llow ing di ••overy o f  statistical inform ation will not im pair the governm ent's affirm ative action 
po licies since the quality o f  statistics does not depend to any great extent on the em ployer's voluntary cooperation, 
and s. itistics can easily be checked on a random  basis.’").
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[FN40] See e.g.. United S tates v. A rthur Young &  Co., „  Fed. R  Serv. 2d (C allaghan) 1628 (2d Cir. 1982). hi 
A rthur Young, the Second C ircu it ruled on an IRS discovery request for audit w orkpapers and tax accrual 
w orkpapers com piled during an audit ol the A m erada Hess C orporation. The court ordered the audit w orkpapers 
turned over, because they w ere prim arily  factual verifications o f  financial statem ents that used spot-checking o f  
bookkeeping entries or confirtnations o f  transact! s. Such verifications are an essential part o f  the auditing 
process that w ould be perform ed regardless o f  an *ar o f  discovery. See A m erican Institute o f  C ertified Public
A ccountants, Statem ent on A uditing  Standards N o. 16 (1977). reprin ted  in relevant part in D. H ER  W ITZ, 
A C C O U N TIN G  F O R  LA W Y ER S 112-18 (1980). The tax accrual w orkpapers w ere distinguished, however, 
because they evaluated the validity o f  certain positions taken by A m erada Hess, judgm ents about com pany policy, 
the positions likely to  be taken by the IR S , and settlem ent possibilities should the IRS contest any positions. 33 
Fed. R. Serv. 2d  (C allaghan) at 1636-37.
The court's statem ent o f  the rationale for protecting the tax accrual w orkpapers m irrors the rationale for the 
priv ilege o f  self-critical analysis: "'The prejudice involved in exposing to the Service appraisals o f  a taxpayer's 
w eaknesses and settlem ent positions on audit is o f  such proportions that a prudent organization m ight not be 
perfectly  candid w ith independent auditors once it knew  that the in form ation reveaied w ould be reachable [by the 
IRS]."' Id at 1637. The priv ilege granted, how ever, was not that o f  self-critical analysis. The court based its 
decision m  the need for an independent auditing system , and internal audits have not generally been protected, 
because there exists no  general com m on law  priv ilege for accountants. See, e.g .. C ouch v. U nited States, 409  U.S 
3 2 2 ,3 3 5 (1 9 7 3 ).

[jrN 4 1 ] See. e.g., W ood v. Breier, 54 F .R D . 7 (E.D . Wis. 1972). In W ood, tve p la in tiff  claim ed to have been 
b e r ’en by a police officer and sought discovery o f  internal investigation m aterials. The court exam ined the 
m aterials in cam era and ordered the defendant to turn over firsthand reports o f  the incident prepared by other 
m em bers o f  the force, sum m aries o f  interview s w ith police officers conducted by o ther investigating officers, and 
related  correspondence. Id. at 10. A lthough the m aterial could be term ed nonevaluative in the sense that it 
apparently  included no  conclusions o f  the investigators, it included m aterial not factual in the way that statistics are 
factual the m aterials necessarily  required the subjective observations o f  w itnesses, m any o f  w hom  w ere colleagues 
o f  uie alleged transgressor. T herefore, the W ood conception o f  what is factual would not prevent the feared chilling 
effects on w hich the priv ilege o f  self-critical analysis is based.

[FN42] See. e.g., O 'C onnor v. C hrysler Corp., 8 6  F.R.D. 211 (D. M ass. 1980).

[FN 43] In cam era inspection has proved a popular judicial device for d ifferentiating between protected  and 
unprotected m aterials. Sec, e.g., D ickerson v. U nited States Steel Corp . 12 Em pl. Prac. Dec. (C C H ) % 11,095, at 
5070, 5070-71; Note, supra note 14, at 1039.

[FN44] The court m O 'C onnor divided all material into tlirec categories. The first w as com posed o f  statem ents o f
fact and data com pilations that the court held discoverable. The second contained evaluative m aterial th -t the court
protected. Finally, if  passages w ere a m ixture o f  the first two categories, the court p laced the burden of editing the 
m aterials on the d isclosing party and ordered that, w hen deletions w ere m ade, two different types o f  m arks be used 
to indicate w hether the editor felt that the m aterial deleted was definitely  factual (m arked by three asterisks) or 
questionable (six asterisks). The court w as to m ake spot checks to ensure com pliance. O 'C onnor v. C hrysler Corp 
8 6  F .R D . 211, 218-19 (D. M ass. 1980).

[FN45] N ot only m ust the court use valuable resources, but generally  the sam e judge who inspect docum ents 
during discovery will also be the finder o f  fact at trial. Use o f  a m agistrate to review  docum ents, albeit an 
attractive option, also consum es valuable resources. Foi a discussion o f  these problem s, see Id. at 218.
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[FN46] N aturally, these lim itations on discovery apply only to factual portions o f  self-analyses and should not be 
applied to  facts in general, w hich are discoverable. N either should  factual m aterials that are othe'/wise 
d iscoverable be protected  m erely  because they also  happen to be contained in a critical self-analysis.

[FN47] "[OJur action [deleting the enum eration o f  specific privileges proposed by  the advisory com m ittee and the 
Suprem e Court] should be understood as reflecting the view that the recognition o f  a privilege based on a 
confidential relationship and o ther privileges should be determ ined on ,? case-by-case b a s i s . S .  Rep. No. 1277, 
93d Cong., 2d Sess. 13 (1974) (em phasis added).

[FN48] See, e.g., Upjohn Co. v. United States, 449  U.S. 383 (1981); T ram m el v. United States, 445 U.S. 40, 47
(1980). In U pjohn (w h it': involved the attom ey-client privilege), Justice R ehnquist, having first expressed his 
disapproval o f  case-by-case determ ination o f  privileges, went on tc note that courts m ust take such an approach, 
and pointed out that "it obeys the spirit o f  the Rules."' 449 U.S. at 397.
In Upjohn, the Suprem e C ourt held  priv ileged from  discovery certain m aterials relating to  a corporation 's internal 
investigation o f  suspected illegal paym ents to fore gn governm ent officials. The Court, how ever, apparently  did 
not consider the privilege o f  self-critical analysis; the investigation had been conducted by U pjohn's general 
counsel and thus was protected  by the attom ey-client privilege. Id. at 395.

[FN49] I f  this Court w ere to  accept petitioner's contention that this p riv ilege should  be approached in an ad hoc 
m anner, being dissolved w hen necessity  for the privileged inform ation is show n, and no specific reasons for the 
upholding o f  the privilege advanced, then the underlying reasons for the ex istence o f  the priv ilege would be 
thwarted ju s t as fully as i f  it did no t exist. The m em bers o f a police departm ent m ust be able to  rely upon their 
confidential records and notations being preserved for their internal use in all cases, for i f  it w ere otherw ise, the 
know ledge that som e o f  the confidential inform ation recorded might be later exposed to outside parties w ould  have 
a certain and chilling effect upon the internal use o f  such record making.
K ott v. Perini, 283 F. Sunp. 1, 2 (N.D. O hio 1968); see Upjohn v. U nited S tates. 449 U.S. at 393. But see
Frankenbauser v. Rizzo, 59 F.K D. 339. 344 n .8 (E.D. Pa. 1973) (declining to follow  K ott's rejection o f  the
case-by-case balancing test).

[FN50] See, e.g., In re LTV  Sec. Litig.. 89 F.R.D . 595. 600-06 (N .D . Tex. 1981); United States v. U nited Shoe
M ach. Corp.. 89 F. Supp. 357 (D. Mass. 1950).

[FN51] See cases cited supra note 50.

[FN52] See supra note 7.

[Fh'53] See supra note 47.

[FN 54] See, e.g., Bredice v. D octors Hosp., Inc., 50 F.R.D. 249, 250 (D .D .C . 1970), i f fd , 479 F .2d 920 (D.C.
Cir. 1973); Dade County M edical A ss’n v. H lis, 372 So. 2d 117, 121 (Fla. Dist. Ct. A pp. 1979).

[FN 55] See, e.g., Neb. Rev. Stat. § 71-2048 (1981).

[FN56] See W ebb v. W estinghouse Elec. C orp., 81 F.R.D. 431, 433-34 (E.D . Pa. 1978) ("Carried to its logical 
extrem e, such a privilege [o f self-critical analyses] would foreclose d iscovery o f  m aterial which m ight be most 
strongly  probative o f discrim inatory intent.'"). Such a statement can best be viewed as a recom m endation that a 
p la in tiffs  needs for probative m aterial not be overlooked. I f  the court m eant to disparage privileges generally 
insofar as they hide such m aterial, tne consequences for the privilege o f  self-critical analysis and other privileges
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w ould be extensive and deleterious; discovery privilege ii nature m ask the relevant.

[FN 57] I f  a  p la in tiff has no alternative m ethod to prove his case aside from using a se lf-cn tical analysis, courts are 
m ore  likely to find exceptional need. Such a need may arise in situations in w hich it is im practical to  allow  
d iscoveiy  o f  the raw  data that m ake up the self-evaluative report. F or exam ple, in Y lla v. D elta A irlines, 18 Empl. 
P rac. Dec. (CCH) U 8937, at 5897 (N.D. Ga. 1977), a title VII discovery case, the court denied on the ground o f  
undue burden discovery o f  all jo b  applications and transfer requests over a  period going back approxim ately 10 
years. Id. at 5901. P la in tiff was thereby foreclosed from discovery o f  the raw  data upon w hich defendant’s 
com pilations w ere based.

[FN 58] See, e.g., Tram m el v. United States, 445 U.S. 40, 53 (1980) (judicial m odification  o f  spousal privilege).

[FN59J See sources cited supra note 11; see also D avison v. St. Paul Fire & M arine Ins. Co., 75 Wis. 2d 190, 
203-04, 248 N .W .2d 433, 440-41 (1977) (claim ing that jud ic ia lly  created priv ileges are giving w ay  to legislative 
privileges; citing authorities); 2 D. LOU1SELL & C. M UELLER, supra note 9, § 202 app. (listing statutes); C. 
M c-C orm ick, M cCorm ick's H andbook o f  the Law o f  Evidence § 77, at 156-60, § 112, at 238-39 (2d ed. 1972) 
(s a m e \

EN D  OF D O C U M EN T
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T H E  W A L L  S T R E E T  JO U R N A L .

PERSONAL FINANCE
New IRA Protects Against Lawsuits, Bankruptcy
Too Delaware Trust Firms 
Offer Retirement Products 
Shielded by State’s Statutes

By Rachel Emma Siu u m a n

A NEW TYPE oI Individual retire- 
\  meat account t lm i to address an 

u . J L  Increasing concern among doc- 
ton , business executives and other pro­
fessionals: hew (o protect your IRA If 
you’re sued or have lo file for bank­
ruptcy.
Unlike M l (Vis and other tmployer-

i  sponsored retire-
W EALTH ment plans, IRAs 

'  —  generally aren’t
M A N AG ER  protected frwn cred­

itors under federal 
law. Instead. IRA protection Is covered 
by state laws, which vary. In recent 
years, a few stales, such as Delaware, 
have also changed their trust laws to of­
fer additional protections that may effect 
IRAS
Two Wilmington. Del., trust corn pa 

nies. NalClty Trust On., a unit of Na 
tk>naI a t y  Corp. In Cleveland, and Capi­
tal Trust Co., now offer souped-up IRAs 
that are structured to take advantage ol 
the stale's generous asset protection and 
trust laws. These IRA* operate like typ i­
cal custodial IRAs. wnere the money Is 
held In a bank or Investment firm , but 
they offer the protection of a trust, which 
can have special provisions to slave off 
creditors.

These 'Delaware IRAs* are targeted 
at wealthy professionals who have big 
retirement accounts and are worried 
about professional liability . NalClty 
Trust's president, Jeffrey Getty, says Ihe 
number of accounts has grown 65% since 
llte start ol Use year, with the average 
account site at more than Si million. But 
how effective these IRAs are In keeping 
creditors ai bay Is still an open question.

Asset P rotectors 
The Delaware IRAs are some of Uje 

latest offerings of Ihe booming asset-pro- 
tectlon Industry. The growth of the Indus­
try Is being driven by increasing concern 
am mg doctors, business executives and 
oth ir professionals concerned about law­
suits and creditors Financial services 
companies and speci&IUcd assel-protec- 
tier lawyers have been rolling out sophis­
ticated trusts, partnerships and other ve-

Umftod Protection
Keeping ndivtduel retirement accounts from creditors is a growing concern, especially 
among doctors end other professionals worded about Im. uulls and benimipfcy. IRA 
protection varies depending on where you Mvc

■  UnOtv empSeyer-epoeeoved A tttf k|» and pensions. IRAs generally aren't protected 
from credPors unde r«deral law.

■  IRA protection depends on stats Itw, which varies. Most states, such ns Delaware, 
have statutes that broadV protect IRAs from crtdltors. while others, such as 
Minnesota, have more limited exemptions.

■  CVelaware also eOows IRAs te have *ependthrtR* provisions, which ere another 
measure that rmgm keep creditors at bay.

hides to keep up with the demand lor 
e s ttl protection.

IRAs, however, are a thorny problem 
In asset-protection planning. Although re­
tirement accounts mike up a substantial 
portion of many people’s wealth-Ihere 
w_s mo than S3 trillion In IRA assets at 
Ihe end of last yea r-the question of 
whether creditors can pierce IRAs Is still 
an unsettled area of the law.
*f l's a convoluted area,* sayx Ralph 

Mlnto Jr.. a Pittsburgh asset-protectlon 
lawyer, who has had four physician c li­
ents. all Pennsylvania residents, set up 
Delaware IRAs In the past year because 
of creditor fears.

The legal landscape for IRA creditor 
protection is expected to shift further n o t 
month when the U.S. Supreme Cuurt 
weighs In on the issue. The case, Rousey v. 
Jacoway. Involves whether ' 1s In IRAs 
are subject lo creditors unucr Chapter 7 
bankruptcy proceeding*.

IRAs aren't sale irom creditors under 
Ihe federal Employee Retirement Income 
Security Act which protects tO llkls and 
pension plans. Many stitas, such as New 
York, Tbxas, Florida and Delaware, offer 
broad protections for IRAs. However, 
some states, such as California and Min­
nesota, provide more-limited protection- 
exempting. for instance, only what Is rea­
sonably necessary to support IRA owners 
and their dependents or lim iting the ex­
emption to a specific dollar amount.
Some lawyers and financial advisers 

are urging chants with creditor concerns 
lo use the Delaware IRA. which might 
offer stronger protection. These IRAs op­
erate like other retirement accounts, but 
the twists are In how they are structured. 
The IRAs are set up as trusts, i other than 
the typical custodial IRAs. ‘net two retd 
des are similar, but trusts are generally 
more complex and expensive structures to 
set up. Trusts also can offer greater legal 
protection against creditor*, as well as

mote estate planning options, individual 
retirement busts are p^ndar among the 
wealthy and are offered by numerous pri­
vate banks and trust companies.

The Delaware lRAs stand out because 
they use special language called a spend 
th rift provision. This spendthrift provi­
sion Is mean, to lim it the rights of credi 
to n to reach the funds Inside Ihe ac­
count. Delaware la owe of only a few 
states that permit these spendthrift provi­
sions In trusts, such as IRAs. where the 
Individual totting up Ihe trust Is also Ihe 
beneficiary. Just a handful o f ftnandal- 
senrices companies, Including NalClty 
and Capital Trust, offer IRA trusts with 
the spendthrift provision

The spendthrift Clause 'puts extra ob 
stacles before creditors, so It's not an 
easy snatch and grab,* lays Marc 
Singer, who has developed many aaaet- 
protection plans for clients as a partner 
al Singer Xenos. a Coral Gables. Fla., 
wealth-management firm.

The Cost
Ftes fur Delaware IRAs vary. NalClty 

cU rge* rou.hly 1.1% of assets, which 
Includes asset management and requires 
an account minimum of about 1750,000. 
(The fee Is about half that for Just an 
administrative m ist.I Capital Trust, 
which sells II* sendees through financial 
advisers, charges 0J% on the f in ! t l mil­
lion, with a minimum fee of S1.250. A 
typical Merrill Lynch custodial IRA Is 
less expeiL.lve-OJB% of net assets, with 
a ISO minimum annual fee.
But how well Delaware IRA* hold up 

as asset-piofoctton vehicle* Is stUl un­
clear, since they haven't bean tested In 
cnurt yet. There la rtlU a possibility that 
a court In another stale could rule that 
the assets In a Delaware IRA a rt fair 
game to a creditor outside Ihe state. 
Thai’s because the U ^ . 'Constitution man 
dales that each stale should hare iu ll 
faith and credit* lb the legal Judgments 
made In other state*. 8o a plaintiff who 
wins a Judgment In a California court 
might be able to grab funds in an IRA 
located In Delaware.
Moreover, a Delaware IRA, Uke all 

retirement accounts, !* sfni vulnerable In 
divorce proceedings, since famlly-eourt 
Judges have wide discretion In divvying 
up marital assets, "to divorce, ail bets 
are off,* Mr singer says.

And-since IRAs are already well pro­
tected In many states, selling up a Dela 
ware IRA might not be. worthi the extra
Insxlex or expenses of having an out-of- 
state trustee tor many IndtvM
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CS FOR H O U SE  BILL NO. 494(L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TW ENTY-FOURTH LEGISLATURE - SECOND SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE
OfTered:
Referred:
Sponsor(s): HOUSE LABOR AND COMMERCE COMMITTEE

A BILL 

FO R AN A C T  EN TITLED  

'An Act relating to p rivate  professional conservators and pr iva te  and  public 

ju a rd n n s ."

3E IT  E N A C T E D  BY T H E  L E G IS L A T U R E  OF TH E S T A T E  O F ALASKA:

* Section 1. AS 08.26.010 is amended to read:

Sec. 08.26.010. License required . Except as provided by AS 08.26.180, an 

individual (A PERSON] may not engage in the business o f providing services as a 

priva te  professional guardian or a conservator unless the individual [PERSON] has a 

license issued under this chapter.

* Sec. 2. AS 08.26.020 is amended to read:

Sec. 08.26.020. R equirem ents  for [INDIVIDUAL] priva te  professional full 

and  partia l guard ian  licenses [LICENSE]. The department shall issue a [AN  

INDIVIDUAL] private p ijfessional full guardian license to an individual

(1 ) who is at least 21 years o f age;

(2) who has two or more years o f  professional client casework

-1- CSHB 494(L&C)
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experience or at least an associate degree in human services, social work, psychology, 

sociology, gerontology, special education, or a c losely  related field;

(3) who is certified as a guardian by a nationally recognized 

organization in the field o f guardianships;

(4) [WHO PROVIDES PROOF SATISFACTORY i O THE 

DEPARTMENT THAT THE INDIVIDUAL IS ABLE TO BE B O N D ED  AND  

INSURED;

(5)] whose criminal history record checks under AS 08 .26 .070  show  

that the individual has not been convicted o f a felony o r  a m isdem eanor offense 

involving fraud , misrepresentation, m ateria l  omission, m isappropria tion , theft, 

or conversion it the state o r  in anv  o th e r  jurisdiction; [CRIME WITHIN 10 

YEARS OF THE APPLICATION THAT W OULD AFFECT THE IND IVIDU AL’S 

ABILITY TO PROVIDE THE SERVICES OF A GUARDIAN COMPETENTLY  

AND SAFELY FOR THE WARD; ANDJ

(5) [(6)] who satisfies the application requirements of AS 08.26.060^

and

(6) who satisfies the requ irem en ts  for ohtaininr. a private 

professional conservator license u n d e r  /  > 08.26.030,

* Sec. 3. AS 08.26.020 is amended by adding a new subsection to read:

(b) The department shall issue a priv ■* professional partial guardian license 

to an individual who satisfies the requirements under (a)(1) - (5) o f this section. A 

licensed private professional partial guardian may not perform conservator services.

* Sec. 4. AS 08.26.030 is amended to read:

Sec. 08.26.030. Requirem ents for [INDIVIDUAL] private  professional 

conservator license. The department shall issue a [AN INDIVIDUAL] private 

professional conservator license to an individual

1 1) who is at least 21 years o f age;

(2) who has obtained a high school diploma, or a general education 

development diploma or i's equivalent;

(3) who has six months' employm ent experience in a position 

involving financial management, or has at least an associate degree in accounting or a
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closely  related field;

(4) who is certified as a guardian by a nationally recognized 

organization in the field o f guardianships;

(5) [WHO PROVIDES PROOF SATISFACTORY TO THE 

DEPARTM ENT THAT THE INDIVIDUAL IS ABLE TO BE BO N D ED  AND  

INSURED;

(6)] whose criminal history record checks under A S 08 .26 .070  show 

that the individual [PERSON] has not been convicte o .elony o r  a m isdem eanor 

offense involving fraud, m isrepresentation , material omission, Misappropria t ion , 

theft, o r  conversion in the state o r  in any  o ther  jurisdiction [C ?IME WITHIN 10 

YEARS BEFORE THE APPLICATION THAT W OULD AFFECT THE 

INDP iDUAL'S ABILITY TO PROVIDE THE SERVICES OF A CONSERVATOR  

COM PETENTLY AND SAFELY FOR THE PROTECTED PERSON]; and

(6) [(7)] who satisfies the application requirements o f  AS 08.26.060.

* Sec. 5. AS 08 .26 .060  is amended to read:

Sec. 08.26.060. Application requirem ents. To apply for a license under this 

chapter, a person shall submit an application on a form provided by the department 

and submit

(1) two complete fingerprint cards containing fingerprints and other 

information required by the Department o f  Public Safety to obtain state and national 

criminal history record information under AS 12.62 and AS 12.64; [THE

FINGERPRINTS MUST BE THE FINGERPRINTS OF THE APPLICANT IF THE 

APPLICANT IS AN INDIVIDUAL, OR, IF THE APPLICANT IS AN

ORGANIZATION. FINGERPRINTS OF THE

(A) OFFICERS OF THE ORGANIZATION, IF THE

APPLICANT IS A CORPORATION;

(B) MEMBERS OF THE ORGANIZATION, IF THE

APPLICANT IS A LIMITED LIABILITY COMPANY;

(C) PARTNERS OF THE ORGANIZATION, IF THE 

APPLICANT IS A PARTNERSHIP;]

(2) proof of professional ability insurance and  the ability to obtain
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a surety bond if o rdered  bv a court [THE ABILITY TO BE INSURED AND 

BONDED];

(3) a written waiver o f  confidentiality signed by the applicant allowing  

the department to access at any time relevant complaint information made about the 

applicant to adult protective services, f^e designated protection and advocacy agency, 

the long-term care ombudsman, or an entity that cc r ifie s  or licenses private 

professional guardians or private professional conservators;

(4) a written statement signed by the applicant that the applicant will 

allow immediate access at any time to the department to the file o f  a ward or protected 

person and to financial information regarding the applicant, including corporate or 

other business records;

(5) a detailed resume, including relevant experience, for each 

em plovee and contractor o f the applicant who n u y  provide services to a ward or 

protected person; an d

(6) payment o f  the application fee, any criminal history record 

information checks fee charged under AS 12.62.160(d), and any other fees required by 

the department [; A N D

(7) IF THE APPLICANT IS NOT A N  INDIVIDUAL, A COPY OF 

THE DOCUM ENTS UNDER WHICH THE APPLICANT WAS FORMED, 

INCLUDING ARTICLES OF INCORPORATION A N D  BYLAW S IF THE 

APPLICANT IS A CORPORATION].

* Sec. 6. AS 08.26.080 is amended to read:

Sec. 08.26.080. A nnual report. Within 30 days follow ing the end o f  eaCi 

calendar year, a licensee shall submit to the department

(1) evidence o f the [INITIAL A N D ] continuing existence o f a court 

o rdered  bond, if any, and professional liability insurance [REQUIRED BY A 

COURT] to be mainiained by the guardian or conservator;

(2) a list, including case numbers, o f the wards and protected persons 

for whom the licensee is acting as a private professional guardian or private 

professional conservator;

(3) an accurate financial statement o f the licensee, including total fees
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necessary to establish financial solvency;

(4) a letter staling that the licensee has filed all required court reports 

in the previous calendar vear, and

(5) a copy of all o f the licensee's federal tax documents filed with the 

Internal Revenue Service and all of the licensee's correspondence with the Internal 

Revenue Service for the calendar year [; A N D

(6) A LIST OF ALL PERSONS CURRENTLY EM PLOYED BY 

THE LICENSEE IN THE BUSINESS FOR WHICH THE LICENSE W AS ISSUED].

* Sec. 7. AS 08.26.100 is amended to read:

Sec. 08.26.100. C ourt appoin tm ent. An individual [A PERSON] who 

engages in the business o f providing services as a private guardian or conservator 

may not be appointed as a guardian or a conservator in a court proceeding unless the 

individual [PERSON] is licensed under this chapter or exempt under AS 08.26.180.

* Sec. 8. A J 08 .26 .130  is amended to read:

Sec. 08.26.130. G rounds for disciplinary  action. The department may take 

disciplinary action against an individual [A PERSON] under AS 08.01 .075  or  refuse 

to issue o r  renew a license if the department determines that the individual 

[PERSON]

(1) obtained or attempted to obtain a license under this chapter through 

deceit, fraud, or intentional misrepresentation;

(2) has not complied with the standards o f conduct established by the 

department under AS 13.26.001;

(3) forfeited a licence in this or another jurisdiction as a icsult of 

deceit, fraud, intentional misrepresentation, or professional incompetence;

(4) has been found by a court in this state to have engaged in 

professional misconduct or incompetence;

(5) has advertised the ind ividual 's  [ITS] services in a false or 

misleading manner:

(6) has been convicted, including a conviction based on a guilty nlea or 

plea o f nolo contendere, o f a felony or other crime that affects the individual 's
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1 [PERSON'S] ability to provide [THE LICENSEE'S] services com petently and safely

2 for the ward or protected person;

3 (7) has been found to have abandoned, exploited, abused, or neglected

4 a vulnerable adult; in this paragraph, "vulnerable adult" has the meaning given in

5 AS 47.24.900;

6 (8) has failed to com ply with this chapter or with a regulation adopted

7 under this chapter;

8 (9) has continued or attempted to practice after becom ing unfit due to

9 professional incompetence;

10 (10) has failed to maintain certification by a nationally recognized

11 organization in the field of

12 (A) guardianships, if the individual [PERSON] was issued a

13 [AN INDIVIDUAL] private professional guardian license; or

14 (B) conservatorships, if the individual was issued a [AN

15 INDIVIDUAL] private professional conservator license; or

16 (11) is not able to be bonded and insured [; OR

17 (12) IF THE LICENSEE HAS AN ORGANIZATIONAL LICENSE,

18 (A) DOES NOT M AINTAIN A PLACE OF BUSINESS IN

19 THIS STATE;

20 (B) IS NOT IN COMPLIANCE WITH THE STATE AND

21 FEDERAL REQUIREMENTS THAT APPLY TO THE ORGANIZATION;

22 OR

23 (C) HAS AN EMPLOYEE WHO PROVIDES THE

24 I SERVICES OF A PRIVATE PROFESSIONAL G UAR DIA N OR PRIVATE

25 PROFESSIONAL CONSERVATOR FOR THE ORGANIZATION AND IS

26 NOT LICENSED UNDER THIS CHAPTER].

27 * Sec. 9. AS 08.26.180 is amended to read:

28 Sec. 08.26.180. Exem ption. An individual who is employed hv a [A]

29 | financial institution regulated by the federal government or a financial institution

30 regulated under AS 06 by the department is not required to be licensed under this

31 chapter in order to engage, in the course o f  the indiv idual’s em ploym ent by the

|  WORK DRAFT WORK DRAFT 24-LS1763VF
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financial institution, in the business of providing services as a guardian or a 

conservator or be appointed as a private professional guardian or a private professional 

conservator by a court. In this subsection, "financial institution" does not include a 

person who is exempt under AS 06.26.020 or who has received an exemption under 

AS 06.26.200.

* Sec. 10. AS 08.26.190 is amended to read:

Sec. 08.26.190. Definitions. In this chapter,

(1) "conservator" has the meaning given in A S 13.06.050:

(2) "department" means the Department o f  Com m erce, Community, 

and Economic Development;

(3) "guardian" has the meaning given in AS 13.06.050;

(4) "licensee" means a person licensed under this chapter;

(5) ["ORGANIZATIONAL LICENSE" M EA N S A LICENSE 

ISSUED UNDER AS 08.26.040;

(6)] "private professional conservator" means an  individual [A 

PERSON] who acts as a conservator under AS 13.26.165 - 13.26.320 and receives 

compensation for acting in that capacitv for a n individual who is not a n immediate 

f a mily m em ber of the co nserva to r ;

[(7)] "private professional conservator license" means a license 

issued under AS 08.26.030;

(7) [(8)] "private professional guardian" m eans an  individual [A 

PERSON] who acts as a guardian under AS 13.26.030 - 13.26.155 and receives 

compensation for acting in that capacity for an individual who is not an immediate 

family m em ber of the g u a rd ia n ;

(8) [(9)] "private professional guardian license" means a license issued 

under AS 08.26.020;

(9) [(10)] "protected person" has the meaning given in AS 13.26.005;

(10) [ (H )]  "ward" has the meaning given in AS 13.26.005.

* Sec. 11. AS 13.26.400 is amended to read:

Sec. 13.26.400. Staff; delegation of powers an d  duties. The public guardian 

may employ staff and delegate to members of the staff or to volunteers the powers and
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duties as guardian or conservator and other powers and duties under this chapter. 

However, the public guardian retains responsibility for the proper performance o f  the 

delegated pov ers and duties. I  he public guard ian  m ay only delegate pow ers and 

duties undei this chap te r  to an  individual who meets [ALL DELEGATIONS 

SHALL BE TO PERSONS WHO MEET] the eligibility requirements of 

AS 13.26.145 an d  has passed the crim inal h is tory  record inform ation check 

und er  AS 08.26.070. In addition, the individual m ust either hold a cu rren t  

certification as a guard ian  from a nationally recognized organization a t the time 

of the delegation o r  apply for and receive tha t certification  within one year of the 

delegation.

* Sec. 12. AS 08.26.040 is repealed.

* Sec. 13. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

APPLICABILITY. A person who is not an individual who has a current organizational 

license issued by the department under AS 08.26.040 may continue to provide guardianship 

and conservatorship services under the requirements o f AS 08 .26  until the license expires. 

Each individual performing guardianship or conservatorship services under an organizational 

license must apply for and receive an individual license issued under AS 08.26 within 60 days 

after the expiration o f  the license in order to continue to provide guardianship or 

conservatorship services.
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