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Ostein was an independent contractor, wc
(iim loot to the charactri of Ostrcm’s
work ui business There was sufficient
evidence tii.it a high degree of skill was in
volved Il In. work There was also evi-
dence indicating that Osttcn: was engaged
in . separate calling 0l business This in-
cluded tin testimony that he established Ins
own rate of pay, e*nai. ished Ins own innn-
miini horns, established Ins mileage rate,
tool; out u business license, war. paid after
submission of an invoice, and paid his own
income ta\. Appellant further testified
that he generally was independent and tin-
supervised, that he had worked for up to
half-a-dozen other people under arrange-
ments similar te. this, and tint he was re-
puted to be available for litai equipment
The Board also unsidered that the
invoice submitted in this case bore the
htadi’ig "Curt's Diesei Service", and the
fact that appellant unbred his own tools,
except for the additional Cummins tc.il
specified ior the particular job As to the
extent to which Ostrem could he expected
to carry his own accident burden, the third
factor in examining the character of claim-
ant's work, no direct evidence or testimony
was introduced. There was testimony,
v-,\vevcr, that Ostrem bad sectrcd the ad-
« e of an accountant in establishing his
business. Most of the necessities of estate
lishing an independent business, with the
exception of securing workmen's compen-
sation coverage, seem to ha,e been consid-
inference from the

evorh.

ered. One reasonable
facts is that Ostren; rould lie expected to
carry ins own workmen's compensation
coverage. We are not here dealing, of
course, with the question of whether or not
he did carry \ orkmcn's compensation cov-
erage, but only with the question of wheth-
er he could have been expected to carry
his own accident burden, either by work-

5 Larson M-ts forth guidelines for this test

in 1A of Tie Law of Workmen's Com
lu'ieniiuii. sc non* 4531, 1531(h) ami
-10.31 (1-), at 71G-724 An article in 1

I'('L A -Alaska Lnw Review- -10. 50 111171)
Suggests several questions in lie askeil in

iipp vine tlie Larson tests to a skilled
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ine.i’s compi us.itlot instil .nice or sonit oth-
er means

Lookup to tlu- second majoi test, the it
latiousliij' of the claimant' work ousi-
nrss to tlu purported employer's business,
tht first factot to I»c considered is the ex-
tent to which claimant’s work is a regular
part of the employer's regular work/*
There is evidence from which the Board
could find that Ostrein's work was not a
regular part of the employer's regular
work. Ostrcm w-orked for a number of
businesses and was generally on call. He
had never worked directly for Cummins
before, was undertaking a job which ap-
parently involved only 40-50 working
hours, had worked for other people under
this type of arrangement, and generally
was reputed to lie available to do such
work. In light of these tacts, it app-ars
that the iob was required at unpredictable
intervals and was not protracted, and that
the specialist called into handle the instal-
lation could he considered an in Lpendent
contractor

The second subsidiary factor in testing
*he relationship of 'he claimant’s work or
business to the purported employer's busi-
ness is whether the work is continuous or
intermittent. Here the work was a single
job ior Cummins involving but 40-50
working hours and ihus could not be con-
sidered continuous.

The third factor is whether the duration
is sufficient to amount to the hiring of
continuing services as distinguished from
contracting foi the completion of a partic-
ular job. Here it seems clear that Cum-
mins was contracting ior the installation of
a mgle engine in a loader, a job that
would take a! most a few days. He was
thus engaged tor the completion of a par-
ticular job.

laborer Dow In work for ninny people,
on full”, fnt a few businesses, or for it
sinttlc employer? Docs he employ private
listings, or work in connection with n
Central roulmotor or n subcontractor? If
the latter, bow often with (he snint con
tractor V



OSTREM v ALASKA WORKMEN’S COMPENSATION BOARD A!

CIff
Upon ihc Lasts of tht altovc evidence,
the Board concluded that appellant was an
independent contractor and not an em-
ployee ot Cummins. Applying tin Srarfus
legal test', we find that although there was
evidence to the contrary and inert than
one inference could have been drawn front
tht testimony, the Board's determination
was supported by substantial evidence
We accordingly concur in the superior
court’s affirmance of the Eoatd's decision
on this point.

Ostrcrn has more tliati one string to Ins
bow, however, and argues that even if he
if not to he considered an employee of
Cummins he is still entitled to compensa-
tion cither as an emergency employee or as
a borrowed servant of Burgess. When
Ostrem was injured he was performing
sen tees for the benefit of Burgess. This
alone, however, is no: sufficient to justify
payment or compensation A determina-
tion must be made as :0 whether Ostrem

was performing services as a loaned or
emergency employee.
12] In Reader v. Cihemm Co.6 we quot-

ed the Restatement of Agency definition of
a loaned servant, as follows

A servant directed or permitted by his
master to perform services for another
may become the servant of such other ;n
performing the services. lie may be-
come the other’s servant as to some acts
and not as to others.

It is clear that to be a loaned servant one
first must be a servant of a master who
loans his employee's services to another.
Since Ostrem was found to he an inde-
pendent contractor as to Cummins rather

iAlaska 10711.

f 190 i.lw 1200, 120"
<Sc«onill  of

quoting 1 Restatement
Agency t 227 (1S57)

7 1A Larson’s Workmen's (l\ljin|H-ns:iiion
Lav §<I742(c). at "SO <10071

Il Tlie social plnlosopli.v of workmen's uun
licnsulior. legislation is discussed m

S. ed-6N

I; 1065
511 7 -d HW

than an ctnplovn, the liatttd servant doc
trine- is inapplicable

\' more difficult question is presented as
ii. whether Ostrcm was ati "emergency em-
ployee” of Burgess Lars. n. in ins discus-
sion of emergency services, states m

It is well established th.it a person
who is ashed :o: he'p in an emergency
winch threatens the employer's interests
becomes «n employee under an implied
contract of hire The most familiar ex
ample is that of the farmer or bystander
who is called upon by an employed
trucker to help get the truck out of the
nitre in which it is stuck. In such a case
it is possible to say that the employee, al-
though oidmarilv without power to make
contracts binding his employer, has im-
plied authority to employ an assistant,
since the employe! must be presumed to
intend that necessary measures be taken
to set the employer's uusmess again in

motion. (Footnote omitted.)"

It is entirely consistent with the theory of
workmen's compensation legislation that a
business which utilizes the services of a
third person in an emergency should bear
the risk of his injury, tht costs incurred
being ultimately borne by the consumer as
a pan of the cos! of the product *

An independent contractor or self-et..
ployed persoti may as readily become an
emergency employee as may one who is al-
ready an employee of a different employer.
In City of Seward v. Wisdom 8 this court
dealt with the concept of an emergency
employee. In that case, wc ruled that a
volunteer helping after the earthquake
should not be considered an employee of
the city, and therefore his wife could not

Sciiifus v Northern Oas Co. 172 P.Stl
fiGC. tiCb (Alaska 10701
9 413 [1'.2(I 931 (Alaska lilliu* Citation

of tins 'use is not necessarily to be .on-
strucd as ngicrment by all present mom
hers of tbe court wvitb its bolding.
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iccu't-i workmen's compensation benefit -
from his death Tin decision was based
on the fact that Wisdom had volunteered
tC help without any request for assistance
in eh irgt Ostrem’s
Jl'isiltni in

1, the city official
claim ik distinguishable
iliai Ostreii) was asked to help and did noi
Not do we ccnsid

fion.

Ins services
received no lemmicra
The

volunteer

ei the fact that la

ton for his services as controlling.

test shou'd he whether m not he had the

light to compensation, no: whether he dr
tnandcd payment.
However, not even seivice at

[3 4]
the itquest of another creates ar emergen-

cy employee situation

For this i:ind of implied hiring author

ity 10 arise there must, of course, he a
genuine emergency ruling out noimal
hiring oi for obtaining

procedures for
permission tc engage assistance ,fl

Although the claimant raised the issue be-
fore the Alaska Y\orkmen’s Compensation
Hoard as to whether he was an emerge,rev
decision makes no

employee, the Board's

findings or conclusions directed to that
doctrine 11 Wec, therefore, find it neces-
sary to remand this matter to the superior
court for 'he purpose of having it direct
the Board to make findings and conclu-
sions with reference to the issue of the

emergency employee doctrine. Specifical

ly, the Board should enter findings as to
whether an emergency existed at the time
requested to assist the
and whether

right to compensation

that Ostrcm was
Burgess
would have had the

for such services under an implied contract
of hire if he had so requested, The Board
may take additional evidence on ‘hesc

questions, if necessary, and should then de-
is entitled to

employee, Ostrem

not Ostrem
emergency employee.

cide whether or

compensation as an

Remanded.

:D IA Laison's Workmen's Cunpi-iisniibii
Law | -1742(f). at TS1 MPf.Ti

11 The board did stale lii out opinion

the applicant, at leas! in tin- pri-sut rase,

is an independent f-ontrai-ior and ir not
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Thomas Michael ELIASON and Michael
La.it Burns. Appellants,

V.

STATE of Alasl.a. Appellee.
No 1750.

Siipioini Court r.f Ala .In.
sinly P. in;:;

Defendants were convicted in tht Su-
perior Court, Fourth Indicia] District,
Fairbanks. Everett W, Hepp, I, of con-
cealing stolen property, and tires appealed
The Supreme Court, Rabinowttz, C ],
held that affidavit in support of starch
warrant, taken as a whole, was constitu-
tional!; sufficient to establish p.obable
caust fO' issuance of search warrant; that

the court would not interpret a motion for

judgment of acquittal as a specific oLiec-

tion to a proposed instruction within mean-

ing of rule, and that tlitrt was sufficient

evidence fiom which jury couid have rea-
sonable inferred that defendants were in
possession, constructively cr otherwise, of

stolen propcnv

Affirmed.

I. Criminal Law C=394.6<4)

In view of absence of a.iy evidence

whose statement

lat Jc-vear-old runaway,
was used in affidavit in support of search
warrant, was *n any way identified, taken

into custody, questioned, or connected to

defendants as result of purportedly unlaw

ful police behavior, it would be determined

that the statement was acquired by officer
sufficiently independent of
affidavit

in n manner
any other evidence contained in

and was not obtained through any coercr m

means.

au employe- o! eitliei of ihc defendants"”.
Since there were no specific findings or
conclusions nmde pertaining to the cine’
CCiur employee- diali no we cannot deter
nunc whether that qusti.d conclusion was
meant to apply to i! at stu:-.



COMPENSATION. MCDICAI. BENEFITS, PIIOCIiLLtINCS 8 AAC 45.010

141

Title 8 Labor and Workforce Development.

y '
Part 3 Workers’ Compensation.

Chapter
45 Compensation, Medical Benefits, and Proceedings Before the Alaska Workers’

Compensation hoard (h AAC 45010 — n AAC 45.900i
46. Self-Insurance (8 AAC 46.010 - 6 AA< 6.900)
50 Second Injury Fund 'No Regulations Filed)
55 Fishermen's Fund (8 AAC 55.010 — S AAC 55.040)

Chapter 45. Compensation, Medical Benefits, and Proceedings

Before theA"a”ka Workers Tompensation Board.

Section Section o
10 (Rep?a.'ed) 150 Rt'beanngs and modification of board orders
20 Transaction of business 160 Agreed settlements )
25 Forms 162 Present value of future 'ompensation
30 Fees 170 Listing of injuries
32 Files 174 Uninsured employer;
35 (Replied) 178 Appearances and withdrawals
40 Parties 180 Costs and attorney's fees
50 Pleadings 182 Controversion
52 Medical summary 184 Executive office, waivers
54 Discovery 186 Second injury fund
60 Service 188 Third party claim
63 Computation of time 190 Guardianship
65 Pr hearings 195 Waiver of procedures
70 Hearings 210 Weekly compensation rate
72 Venue ﬁl Gross weekly earnings
74 Continuances and cancellations Social security and pension or profit sharing
80 (Repealed) plan oflsets o
82 Medical treatment 400 List of rehabilitation specialists
84 Medical —avel expenses 410 Elig_ib_il_ity of rehabilitation spec?al!st
85 Duty ofemployoi .nd insurer to file evidence of 415 Definition of rehabilitation specialist
insurance 420 Rehabilitation specialist application
b Physician’s reports 430 Assignment of rehabilitation specialists
90 Additional examination 440 Ren oval of rehabilitation specialists
92 Selection of an independent medical examiner ~ 490 Groos hourly wages
95 Release of information 500 Reporting requirement o
100 (P.cpealed) 510 Request for reemployment herefts eiinhibty
110 Record of proceedings evaluation _ _
112 Witness list 520 Determination of unusual and extenuating cir-
114 Legal memoranda cumstances N .
116 Opening and dosing argument 525 Reemployment benefit eligibility evaluations
120 Evidence 530 Determination or. eligibility for reemployment
122 Rating of permanent impairment benefits o o
130 Findings and awards and rdors 535 Selection of a rehabilitation specialist
132 Survival of accrued benefits 540 Rehabilitation specialist assignment for reem-
134 Modification and offset of compensation reim- ployment benefits o
bursement 542 Change of rehabilitation specialist
136 Notice of payment or modification of compensa- 550 Plans o
tion 600 Request for liability coverage unde: AS
138 Cost-of-living adjustment 23 30 045(c)
140 (Repealed) 890 Determining employee rtatus
142 Interest 900 Definitions

8 AAC 45.010. Definitions. Repealed 5/.'.8/83

Editor’s note: Definitions for this chapter arc
located in 8 AA-" 45 900, effective 5'28/83, P.egister do
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(B) signed by the specialist. the employee, and tne employer, to the adm inistrator

in accordance with 6 AAC 4* 500. or
(2J a report together with medical documentation attached, that shows th* employ-
ee's medic?l condition has changed since tlu start of efforts to develop the employee’s

reemployme’ , plan, and that the employee is currently unable to participate in plan

activities, tl e medical documentation required by this par graph must also include an

estimate j d te when eflorts to develop the employee’s reemployment plan can resume

(c Iftie paployee anti the employe! fail iu agree to the reemployment plan written

undei iu '5 of this section either pnr'y ivay request the administrator tc u-viovs uird

approve ih plan Within 14 days aftei the administrator receives the plan for review, the

adminisira or will
fli approve the plan and notify the parties by certified mail;
(2i c ny the plan and notify the par ies by certified mail; or
(3) nrtify the parlies that the plan isincomplete and request additional information

from L ; parties before making a decision on the plan
Iftne administrator requests additional information, the administrator will make

d)
information is received, and notify the

a decision within 14 days aftei the a Iditional
parties by certified mail. (Eff 7/2/98, Register 14Gi

Authority AS 2330005 AS 2330041

coverage under AS 23.30.045(c). (a) To

8 AAC 45X00. Request for liability
give the

liability coverage under AS 23.30.045(c), the requesting party shall

renuest
is being submitted. The requesting party shall

ad. ..nistrator notice that a written plan
eu'e the i o.ict by telephone. The plan that is submitted must include,
(11 a written request for coverage under AS 23.30.045(c);
(2»a et cription of the services being provided;
(3: the 1 me frame for coverage under AS 23.30.045 c).

(4 the name, address, and telephone number of the employer who is providing the

services;
(51 proof ifworkers’compensation
i(>' for coverage requested for on the job training;
A) the plan must meet the requirements of AS 23.30.041(h) —

insurance for the employer; and

(0): and

B) the employer must provide proof that the employee will receive minimum

wages.

(b) The admin

;trator will approve or deny the written request immediately, but not
more than five woiking days, after receiving the completed written plan. Coverage under
AS 23.30.045V) is not effective until approved by the administrator and may not begin on

a date soonei than he date tiie administrator approves the request for coverage. (Eff.

7/2/98. Register 146

A .thorily: AS 1i330.005 AS 2330041

Determining employee status. For purposes ufAS 23.30.265(12) and

8 AAC 45.890.
is an “employee"” based on the

this chapter, the board will determine whether a person
The test will include a determination under (1) — (6)of

rel.Mhe-naVre-of-the-work test
is the most important factor and is interde-

ti,i= section. Paragraph (1) of this section
pendent with (2) of this section, and at least one of these factors must he resolved in favor

ofan “employee”status for the board to find that a person is an employee The board will

cons, ler whether the work

1) is a separate calling or business;
right to hire or terminate others to assist in the performance of the sen’ice for which
inference that the person is not an employee; if the

if the person performing the sendees has the

the person wos hired, there is an
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A* lias tl«- right trtexercise control of the manner and means to accomplish the
desired results, there is a strong inference ofemployee status,

IB) and the person performing tin* service;ve the nglit In tornnnate the
relationship at will, without cause, there is a sti , inference of employee status.

iCj has tlie right to extensive supervision of the work then there is a strong
inference of employee status,

DI pn .ides the tools, instruments, and facilities to accomplish the work and they
ar» of substantial value, there is an inference of employee status, if the tools,
instruments, and facilities to accomplish the wore are noi significant no inference is
created regarding the employment status,

(Fi pays for the work on an hourly or piece rate wage rather than bv thejob. there
is an inference of employee status, and

(F* and person performing the services
contract, the employment status the parties believed they were creating in the
contract will he given deference; however, the contract will be construed in view of

entered into either a written or oral

the circumstances under which it was ,ade and the conduct of the parties while the

job is being performed,

<2 is aregular part ofthe employer’s business or service ifit is a regular part of the
employer's business, there is an inference of employee status,

(3) can be expected to carry its own accident burden; this element is more important
than (4)— 6)ofthis section, if the person performing the services is unlikely to be able
to meet the costs of industrial .ccidents out of the payment for the services, there is a

strong inference of employe, status;
(4) involves little or no skill or experience; if so, there is an inference of employee

status;

(5) i» sufficient to amount to the luring of continuous services, as distinguished from

contracting for the completon of a particular job; if the work amounts to luring of

continuous services, there is an inference of employee status;
6) is intermittent, as opposed to con'imious; if the work is intermittent, there is a

weak inference of no employee status. Eff. 3/16'90, Register 113)

Authority:  AS 2330005th AS 2330 26"

8 AAC 45.900. Definitions, a) In this chapter
1) "Act" means the Alaska Workers’Compensation Act, as amended, AS 23.30 005

- 2330.270,
(2) “board" means any single three-member panel, ora quorum thereof, of the Alaska

Workers’Compensation Board;

(3) “carrier” means an insurance carrier meeting the requirements of A.S 23 30.025
with respect to authorization to provide insurance fulfilling the obligation of ar.
employer to secure the payment of compensation under the Act;

14) “chairman” means the commissioner or any person designated by the commis-
sioner to preside as board chairman in a particular proceeding.

(5) “claim” includes any matter over which the hoard has jurisdiction;

(6) "commissioner” means the commissioner of the Department of Labor and
Workforce Development,

(7) “department”means the DepartmentofLabor and Workforce Development of the
state,

(8) “division” means the division ofworkers’compensation within the administrative
branch of the Department of Labor and Workforce Development,

i9j "effecting settlement” means ihe ability to timely pay all medical benefits and
timely pay compensation in accordance with AS 23.30.155,

(10) "executive officer"means the president, vice-president secretary, treasurer, or a

corporate employee who is responsible for the corporation's affairs generally, has a close
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g?ite Referred to Committee: February 15, 2006 FURTHER REFERRALS: Finance
Date of Committee Action: 27 ~CD\a

The LABOR AND COMMERCE Committee considered: HB 416
HOUSE BILL NO. 416 BUSINESS LICENSE FEE

"An Act relating to the amount of the state business license fee."

Recommends it be replaced with I ]HCS or f~] CS for % iR
For Senate Bills with new title: [ J Technical Title [ ]New Title: liCR [ 1Same Title Cfa New Title

[ ] attach amendments
| 1 add new referral to Committee
[ ] Letter of Intent Committee
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau. Alaska 99801-1182
Meil Stop 3101 Deliveries to: 129 6th St.. Rm. 329
MEMORANDUM March 2, 2006
SUBJECT: CSHB 416(L&C) relating to business licenses
(Work Order No. 24-L.SI555\Y)
TO: Representative Tom Anderson
Chair of the House Labor and Commerce Committee
Attn: Josh
FROM: I/Theresa Bannister

Legislative Counsel

This memo accompanies the bill described above.

1. Implementing regulations. Because the immediate effective date clause for the
transitional provision relating to regulations probably will not occur before the general
effective date for the other provisions of the bill, the department may not have an
opportunity to adopt regulations before the effective date. Usually when the department
needs to adopt regulations, there is a longer lead time for the main provisions of the bill

to go into effect.

2. Applicability of fee change. In bill sec. 3(a), the reference to an alternative effective
date was removed since the bill now has an effective date of July 1, 2006 for the section

changing the fee amount.

I realize that this bill has passed out of your committee. Therefore, please pass this
memo along to the next committee of record, so that committee can review these

comments.

If I may be of further assistance, please advise.

TLB:ljw
06-108.1jw

Enclosure



ALASKA STATE HOI SE OF REPRESENTATIVES

716 W. 4hAve Phone
éggpﬂora e, AK 9£'01 Fax# @%—%

Representative Tom A nderson

FACSIMILE
TO Legislative Legal Fax: 2029
From: Josh Applebee Date: 3/1/2006

CS for IIB 415

CC:

O Urgent O For Review O Please Comment O Please Reply O Please Recycle

Good Afternoon,
Attached please find the adopted amendments and conceptualamendments to

HB 416 24-LS1555/F. Please incorporate the amendments and deliver the draft to
Room 408.

Thanks.

Please letme know ifyou have any questions orifthere is anything else you need
-Josh

465-4954



HB 416 - Business License Fee

Amendment # |

Insert a new bill section to read:

“*Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to
read:

TRANSITIONAL PROVISION. The annual fee for a business license that is paid in
2006 before July 1, 2006, or before the effect ve date of this Act, whichever is later, is the rate
established under AS 43.70.030(a), as that subsection exists before being amended by sec. 2 of this

Act.”

Amendment #2

Section 1. AS 43.70.020 is amended by adding a new subsection to read:

(e) Ifaperson knowing!v engages in a business in the state without having a current license
issued under (a) of this section, the department may impose a civil fine not to exceed SI100.
In tnis subsection, “knowingly” has the meaning given in AS 11.81.900.

Conceptual Amendment #3

Page 1, line 13, insert language to the effect “shall be paid on apro-rata basis as determined by
department regulations on or before December 31, 2007. Also to give authority to the Department
to take up regula‘ions prior the effective date of the bill. Insert and effective date of the bill - July

1,2006.

Conceptual Amendment #4

Title change amendment - please conform the title to reilcct the Id three amendments.
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AMEN DMENT , |

OFFERED IN THE HOHSEA
TO: CSHB 416(EDT)

Page 1, line 7:
Delete ""$50"
Insert "'$100"

Page 1, line 10:
Delete "$25"

Insert "$50"

Pagej, following line 2:

Insert a new bill section to read:

24-1.S1555\F.1
Bannister
3/1/06

BY THE HOUSE LABOR AND

COMMERCE COMMITTEE

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to

read:

TRANSITIONAL PROVISION. The annual fee for a business license that is paid in

2006 before July 1, 2006. or before the effective date of this Act, whichever is later, is the rate

established under AS 43.70.030(a), as tiiat subsection exists before being amended by sec. 2

of this Act."

AN



M E

TO.

FROM:

Date:

Re:

M ORANDUM

DIVISION of corporations,business and professional licensing

Representative Tom Anderson, Chairman
House Labor & Commerce Committee

Rick Urion, Director
Division of Corporations, Business and Professional Licensing

3/01/2006

Proposed amendment toCSHB 416

*Section 1. AS 43.70.020 is amended by adding a new subsection to read:

(e) Ifa person knowingly engages in a business in the state without having a current
license issued under (a) of this section, the department may impose a civil fine not
to exceed $50. In this subjection, "knowingly" has the meaning given AS 11.81.900.



M E

TO:

FROM:

Date:

Re:

M ORANDUM

DIVISION OF CORPORATIONS, BUSINESS AND PROFESSIONAL LICENSING

Representative Tom Andei son, Chairman
House Labor & Commerce Committee

Rick Urion, Director
Division of Corporations, Business and Professional Licensing

3/01/2006

Proposed amendment to CSHB 416

*Section 1. AS 43.70.020 is amended by adding a new subsection to rt-ad:

(e) If a person knowingly engages in a business in the state without having a current
license issued under fa) of this section, the department may impose a civit fine not
to exceed $50. In this subsection, "knowingly' has the meaning given AS 11.81.900.
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2-"LS1555\F.1
Bannister
3/1/06

AMENDMENT

OFFERED IN THE HOUSE BY 'iIHE HOUSE LABOR AND
TO: CSHB 4I6(EDT) COMMERCE COMMITTEE

Page 1, line 7:
Delete "'$50"
Insert ""$100""

Page 1, line 10:
Delete "$25"
Insert "$50"

Page 2, following line 2:
Insert a new bill section to read:
"* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to

read:
TRANSITIONAL PROVISION. The annual fee for a business license that is paid in

2006 before July 1, 2006. or before the effective date of this Act, whichever is later, is the rate
established under AS 43.70.030(a), as that subsection exists before being amended by sec. 2

of this Act.”



Representative Jay Ramras Slatﬁ:ea |&Iate HegtSﬂafurC Staté/vgillgii[glsengioorg 104

Co-Chair, Houire Resources
Co-Chair, Economic Develop. Juneau, Alaska 99801-1182
(907) 465- 3004

Tourism & Trade
Fax: 465-2070

House State Affairs
Joint Armed Services Toll Free: (877) 465 -3004

119 N. C :shman St. Suite 207
Fairbanks, Alaska 99701
Pi-,one: (907) 452-1088

Fax: (907) 452-1146

House District 10
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SPONSOR STATEMENT

CSHR 416(EDT)

CS for House Bill 416 will return growth of small business back to the small business owner and
potential future owners by returning the licensing fees back to $25 per year. Several years ago
the administration was looking for ways to cover budget deficits and one of the pioposals

included raising business license fees.

The decision to raise those fees has had a negative i 'rect on small business growth in the state as
many small struggling, or new idea businesses are closely counting every penny. They either
chose to pay the fee, which is actually $200 as licenses are issued for two years at a time, ignore
it and operate illegally, or give up the idea all together. The EDTT Committee added language to
the original version of the bill that allows for enforcement of operating a business without a
license. The fine can be as high as twice the license fee for an infraction.

Alaska, like the rest of the country needs to promote the development and growth of small
business arid let these potential entrepreneurs know we as a state welcome them and want them
to succeed. A regressive license fee is not accomplishing this and the repeal language in HB 4i6
will once again say we are opened for business.
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Juneau, Alaska 99801-1 i82 Juneau, Alaska 9980J1112
Phone: (907)465-3004 Phone: (907)465-2679
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House District 1) House District 15

House Special Committee on
Economic Development, Trade & Tourism

To: Representative Tom Anderson, Chair House Labor & Commerce Committee

From: Representative Jay Ramras, Co-Chair
Representative Mark Neuman, Co-Chair

Date: February 15, 2006

RE: HB 389

At r;ed is the master copy of the package for HB389 from »he House Economic Development,
Trade and Tourism Committee.

Feel free, io contact either co-chair or the committee aides, Rex Shaituck x2696 or Jane Pierson
x3004 it you have any questions or concerns.
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Session
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REPRESENTATIVE JOHN COGHILL
HB 389 - Touris' Accommodations

SPONSOR STATEMENT

I was contacted by the Department o f Environmental Conservation after my office

solicited information from state agencies about laws that should be repealed.
This legislation repeals the permitting requirement for tourist accommodations.
Tourist accommodations are heavily regulate'] as public accommodations and the

remaining sections of AS 18.35 will provide DEC with the regulatory authority

necessary to insure the health and safety of the public.

RepresentaliveJolinCoghill'r/ LEGIS stiitc.ak.us



STATE OF ALASKA

2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title Regulation of Tourist Accomodations
Sponsor Rep. Coghill
Requester Economic Development., Trade, and Tourism

Expenditu-es/Revenue»

FISCAL NOTE

Fiscal Note Number:

Bill \ersion:

() Publish Date:

HB 389

Dept. Affected: Dept ot Environmental Conservation

RDU
Component

Component No.

(Thousands of Dollars)

Note: Amounts do not include inflation jnlass otherwise noted below

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Giants & Claims
Miscellaneous
TOTAL OPERATING

iCAPITA" EXPENDITURES

ICHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Healtn

Other (Specify Typa-Do not abbreviate)

TOTAL

Estimate of any current year (FY2006) cost:
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0.0
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0.0
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0.0
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0.0 0.0
0.0 0.0
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0.0 0.0
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0.0 0.0
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0.0 0.0

Environmental Health
Food Safety and Saltation

2343
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0.0
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0.0
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0.0
0.0
0.0
0.0
0.0

Mark thir. box (X) If funding for this bill Is includad In the Governor's FY 2007 budget proposal: j'

PC 3ITIONS

Full-time 0
Part-time 0
Temporary 0
Prepared by: _Kristin Ryan. Director

Division Environmental Health

Approved by  Kurt Fredriksson

Agency Department of Environment! Conservation
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ALASKA S TATE HOUSE OF REPRESENTATIVES

Session

Contact:

Interim Adrfrer.:

3340 Stager Road
North Pok, AK 99705

(907)-465-3719
'AX# (907H65-3258
State Capitol

(907)-488-5725 Room 204
Fax"™ (907)-488-4271
REPRESENTATIVE JOHN COGHILL
HB 389- TouristAccommodations
SECTION/A~
Section 1.
This bill will

Presently DEC does not require permits for public accommodations.
cleanup language deleting reference to AS 18.35.040, 050, 070, and AS 44.46.025(a)

which are being repealed in Section 2.
Section 2.

Repeals:

AS 18.35.040 Permits-

Permits are no longer required.

AS 18.35.050 Penalty for noncompliance with permit requirement.
There is no permit; there is no noncompliance.

AS 18.35.070 Posting regulations.
It is ui. lecessary to post the laws and regulations on the premises.

AS 44.64.030(a)(16) - AS 18.35 040 (Tourist Accommodations).
This section needs to be repealed, because 18.35.0-10 is repealed.

Section 3:

This Act will take effect immediately under AS 01.10.070(c).



Article 1 TOURIST AND TRAILER CAMPS, MOTOR COURTS, AND
MOTELS

Section

10. Puipose.
20. Adniinistration of laws and regulations.

30. Regulations.

40. Permits.
50. Penalty .or noncompliance with perndt requirement.

60. Unlawful disposal of wastes.
70. Posting laws and regulation>
80. Penalty for noncompliance.
90. Definitions.

Collateral references. 40 Am. Jur. 2d, Hotels, Motels, and Restaurants, 88 5, 14, 15, 18, 23,
27-46; 56 Am. Jur. 2d, Municipal Corporations, 88 427, 428; 59 Am. Jur. 2d, Parks, Squares, end

Playgrounds, § 29.

14 C.J.S., Civil Rights, 8§ 7; 39A C.J.S., Health and Environment, 88 3, 5-9, 21, 26, 27, 47; 43A C.J.S.,
Inns, Hotels, and Eating Places, 88§ 1-12.

Sec. 18.35.010. Purpose.

The purpose of AS 18.35.010 - 18.35.090 is to establish and maintain minimum standards of
health and sanitation in tourist camps, trailer camps, motor courts, and motels necessary and
desirable for the protection of the public health and welfare.

(§ 1ch 100 SLA 1955)

Sec. 18.35.020. Administration of laws and regulations.

The department has jurisdiction over the health and sanitaiy conditions of tourist

accommodations under AS 18.35.010- 18.35.090.
(8 3ch 100 SLA 1955)

Sec. 18.35.030. Regulations.

(@) he department may adopt and enforce regulations that relate to health and sanitation in

© 2005 by The Sate of Aa’.  and Matthew Benda & Compary, Inc., a menber of the LexisNexis Group. Al rights reserved. Use of this
product is subject to the restrictions and tems and conditions of the Matthew Benda Master Agreerrert.



the construction, operation, and maintenance of the accommodations including but not limited to
minimum standards for water supply, sewage and refuse disposal, laundry, bathing and toilet
facilities, communicable disease control, general cleanliness and safety, that are necessary or

desirable for the protection of public health.

(b) The provisions of AS 18.35.010 - 18.35.090 do not prohibit the health authorities of a
municipality from instituting local piograms for health and sanitary control of tourist
accommodations, including the enactment of ordinances for issuance and revocation of permits
and additional regulations. However, the ordinance or regulation may not detract from the
provisions of AS 18.35.010 - 18.35.090 or the regulations under these sections.

(8§ 3 ch 100 SLA 1955)

Administrative Code. ¢ For public accommodations, see 18 AAC 30, art. 4.

Collateral references. Maintenance or regulation by public authorities of tourist or motor camps,
courts or motels. 22 ALR2d 774.

Validity of statutes, ordinances, and regulation requiring the installation or maintenance of various
bathroom facilities in dwelling units. 79 ALR3d 716.

Sec. 18.35.040. Permits.

A person may not establish, operate, or maintain a tourist accommodation in the state without
first obtaining a permit from the department. The department may issue both provisional and
annual permits and may suspend the permits after a hearing resulting in findings that the holder
has failed to comply with AS 18.35.010 - 18.35.090 or a regulation adopted under AS 18.35.010
- 18.35.090. The department may not exercise jurisdiction or require permits inside
municipalities regulating tourist accommodations substantially in the manner provided in AS

18.35.010- 18.35.090.
(§ 4 ch 100 SLA 1955)

Revisor's notes. In 2002, at the end of the second sentence, "AS 18.35.010 - 18.35.090“ was
substituted for "them' to conform the language to the style of the Alaska Statutes.

Sec. 18.35.050. Penalty for noncompliance with permit requirement.

A person establishing, operating or maintaining a tourist accommodation who refuses or
neglects to obtain a permit as provided in AS 18.35.040, or who continues to operate or maintain
a trailer camp after the permit has been suspended or revoked, is guilty of a misdemeanor and,
upon conviction, is punishable by a fine of not more than $500, or by imprisonment for not more
than six months, or by both.

© 2006 by The State of Alaska and Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this
product is subject to the restrictions and terms and conditions of the Matthew Bender Master Agreement.



(8 5¢ch 100 SLA 1955)
Sec. 18.35.060. Unlawful disposal of wastes.

A person may not dispose of human excreta, garbage, or refuse on cr wear a public way or
thoroughfare or on or near a tourist accommodation except in the. use of appropriate facilities.

(8 6 ch 100 SLA 1955)

Sec. 18.35.070. Posting laws and regulations

Each person operating a tourist accommodation shall post a copy of the provisions contained
in AS 18.35.010 - 18.35.090 and pertinent regulations in at least one conspicuous place on the

premises.
(8 7 ch 100 SLA 1955)

Sec. 18.35.080. Penalty for noncompliance.

A person who fails to comply with AS 18.35.010 - 18.35.090, except AS 18.35.040, or the
regulations adopted under those sections, upon conviction, is punishable by a fine of not more
than $100, or by imprisonment in ajail for nc* more than 30 days, or both.

(8 8 ch 100 SLA 1955)

Sec. 18.35.090. Definitions.

In AS 18.35.010- 18.35.090,
(1) "department™ means the Department of Environmental Conservation;

(2) "tourist accommodations' means a place maintained or held out to the public for purposes
of abode, whether occupied by transient or permanent guests, whether equipped with tents, tent
houses, cottages, automobile trailers, coaches, motor courts, or motels, and regardless of whether

benefit accrues to the owner or operator.
(8 2 ch 100 SLA 1955; am § 6 ch 104 SLA 1971; am E.O. No. 51, § 35 (1981))

Revlsor's notes. Reorganized in 1986 to alphabetize the defined terms. In 2002, in paragraph (2).
"and" was inserted before “regardless” to conform the language to the style of the Alaska Statutes.

© 2005hy The Stale of Alaska and Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this
product is subject to the restrictions and terms and conditions of the Matthew Bender Master Agreement.






ALASKA STATE HOUSE OF REPRESENTATIVES

Phone 2000765
Faxtt %2690264

Representative Tom A nderson

FACSIMILE

To: Legislative Legal Fax: 2029

From: Josh Applebee Date: 3/7/2006

Re: CS for HB 424

CC:

0O Urgent 0O For Review O Please Comment O Please Reply O Please Recycle

Good Afternoon,

Attached please find the adopted amendments to Committee Substitute for HB
424 by the House Labor & Commerce Committee on Monday 3/6/06. This

amendment was made to version HB 424 24-LS1504/F. Please deliver the final to

Room 408. Thanks.

Please let me know if you have any questions or if there is anything else you need.

-Josh

465-4954



Conceptual Amendment #L Rokeberg

Page 3 lines 2,3, and 4
Delete the term real estate agent and insert the term real estate licensee.

This is a conforming type amendment, as Alaska Statutes do not use the
term real estate agentany longer. See HB 169 (24th Legislature).
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Bannister
3/1/06

CS FOR HOUSE BILL NO. 424(L&C)
IN ThF. LEGISLATURE OF THE JTATE OF ALASKA

TWENTY-FOUR’iH LEGISLATURE - SECOND SESSION
BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE LABOR AND COMMERC" ITTEE

A BiLL
FOR AN ACT ENTITLED
"An Act relating to mortgage lenders, mortgage brokers, state agents who collect
program administration fees, and other persons who engage in activities relating to

mortgage lending; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 06 is amended by adding a new chapter to read:
Chapter 60. Mortgage Lending.
Article 1. Licensing.

Sec. 06.60.010. License required, (a) Except as provided under AS 06.60.020,
a person may not solicit or engage in business as a mortgage lender or hold the person
out to the public as a mortgage lender unless the person is licensed under this chapter.

(b) Except as provided under AS 06.60.020, a person may not solicit or
engage in business as a mortgage broker or hold the person out to the public as a
mortgage broker unless the person is licensed under this chapter.

(c) The department may issue a dual license under this chapter that allows a

- CSHB 424(L&C)
New Text Underlined [DELETED TEXT BRACKETED]



16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31

WORK DRAFT WORK DRAFT 24-1.S1504VF

person to engage in business as a mortgage lender and a mortgage broker and to hold

the person out to the public as a mortgage lender and a mortgage broker.
(d) A license may cover more than one location of the licensee.

Sec. 06.60.020. Exemptions. Except for AS 06.60.400 - 06.60.440, this

chapter does not apply to
(1) a mortgage lender who makes six or fewer mortgage loans within a

period of six consecutive months;

(2) a mortgage lender or mortgage broker who is authorized to engage
in business as a bank, savings institution, or credit union under the laws of the United
States, a state or territory of the United States, or the District of Columbia;

(3) a subsidiary and an affiliate of a mortgage lender ormortgage
brokerwho is covered by (2) of this section and who is subject to the general
supervision, regulation, audit, or examination by a regulatory body or agency of the
United States, a state or' *nitory of the United States, or the District of Columbia;

(4) a nonprofit corporation that makes mortgage loans to promote
home ownership or home improvements for qualified individuals; in this paragraph,

(A) "nonprofit corporation’ means a corporation that qualifies
under 26 U.S.C. 501(c)(3) or (4) (Internal Revenue Code) for an exemption
from federal income taxation;

(B) ™qualified individual'* means an individual

(i) whose income is 60 percent or less of the median

income in the United States;
(if) who is over 60 years of age; or
(iii) who has a disability; in thissub-subparagraph,

"disability'" has the meaning given at 42 U.S.C. 12102(2)(A);

(5) an agency of the federal government, a state government, a
municipality, or a quasi-govemmental agency making or brokering mortgage loans
under the specific authority of the laws of a state or the United States;

(6) a person who acts as a fiduciary for an employee pension benefit

plan qualified under26 U.S.C. (Internal Revenue Code) and who makes mortgage

loans solelyto participants of the plan from assets of the plan;

-2-

SHB 424(L&C)
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(7) a person who is licensed in this state as an attorney, real estate
broker, or real estate agent when rendering services as an attorney, real estate broker,
or real estate agent, but who is not actively and principally engaged in negotiating,
placing, ot finding mortgage loans; however, a real estate broker or real estate agent
who receives a fee, commission, kickback, rebate, or other payment for directly or
indirectly negotiating, placing, or finding a mortgage loan for another person is not

covered by this paragraph;
(8) a person who acts in a fiduciary capacity conferred by the authority

of a court;
(9) a person who is licensed by the United States Small Business

Administration as a 'smail business investment company undt/ 15 U.S.C. 661 - 696

(Small Business Investment Act of 1958);

(10) an employee who is working under the direction and supervision
of a licensee or of an entity identified under (1) - (9; of this section and

(11) an independent contractor who is working as an independent

contractor for an entity identified under (1) - (9) of this section if

(A) the independent contractor has a wntten agreement with

the entity under which the entity accepts responsibility for ensuring that the
independent contractor complies with the requirements imposed in
chapter, including maintaining records under AS 06.60.250 - 06.60.260; and

(B) the department approves the agreement between the
independent contractor and the licensee or entity.
Sec. 06.60.030. Application for license. An application for a license must
(1) be in writing;
(2) be made under oath or affirmation;

(3) be in the form prescribed by the department;

(4) contain the name and both the residence and business addresses of

the applicant as follows:
(A) if the applicant is a partnership or an association not

covered by (B) or (C) of this paragraph, the name and both the residence and

business addresses of each member of the partnership or association;

3 CSHB 424(L&C)
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(B) if the applicant is a corporation, the name and both the
residence and business addresses of each officer and director of the corporation
and any shareholder holding 10 percent or more of the total shares;

(C) if the applicant is a limited liability company, the name and
both the residence and business addresses of each member of the company and
any manager of the company;

(5) contain the mailing address of the applicant, and the street address
and city, if any, for each business location that will be licensed; and
(6) other information that the department may require.

Sec. 06.60.040. Investigation. The department shall investigate an applicant
for a license to determine if the applicant satisfies the requirements of this chapter for
the license. An applicant for a license shall pay the investigation expenses incurred by
the department. When the applicant submits the application to the department, the
applicant shall pay to the department a nonrefundable application fee of $500 in partial
ant for a

payment of the investigation expenses incurred by the departme.it. An appl

dual license is not required to pay more than one annual license fee.

Sec. 06.60.050. Initial annual fee. An applicant for a license shall pay the
annual license fee required by AS 06.60.210 to the department when the applicant
submits an application under AS 06.60.030, and the applicant's next license fee is due
the last day of the first January that occurs after the applicant receives a license.

Sev. 06.60.060. Bonding, (a) An applicant shall file with the application
‘ubmitted to the department under AS 06.60.030 a bond with one or more sureties in
the amount of $25,000 in which the applicant is the obligor. The bond must be
satisfactory to the department.

(b) The bond required by (a) of this section shall be for the use of the
department for a cause of action against the obligor under this chapter. The bond must
state that the obligor will faithfully conform to and abide bv the provisions of this
chapter and of all regulations adopted under this chapter and will pay to the
department all money that may become due or owing to the department from the

applicant under this chapter.
(c) An applicant for a license that covers more than one location is not

SHB 424(L&C) 4
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required to file more than one bond.
(d) The bond required under (a) of this 'section may be continuous until the

department revokes or otherwise terminates the icense.

(e) If the department determines at any time that the bond required under (a)
of this section is unsatisfactory for any reason, ihe department may require the
licensee to file with the department, within 10 days after the receipt cf a written
demand from the department, an additional bond that complies with the provisions of
this section.

Sec. 06.60.070. lIssuance of license, (a) Within 90 days after the date an
application is filed with the department under AS 06.60.030, the department shall

either approve the application and issue a license to the applicant or disapprove the

application.
(b) If the department disapproves the application, the department shall

promptly notify the applicant. The notification must indicate the reason for the
disapproval and piovide the applicant with an opportunity for a hearing on the
department’s disapproval.

Sec. 06.60.080. Determinations for licensing. Before approving an
application filed under AS 06.60.030, the department shall determine that

(1) the appitv ant has complied with the requirements of this chapter for
obtaining a license, including having paid all required fees;

(2) the financial responsibility, experience, character, and general
fitness of the applicant, and of the applicant’'s members and officers, and the
organization and operation of the applicant indicate that the applicant will operate in
compliance with AS 06.60.400 - 06.60.440; and

(3) the department has not found grounds for disapproval of the
application under AS 06.60.0°0.

Sec. 06.60.090. Additional grounds for disapproval of application. The

grounds for disapproval of an application, for a license include a finding by the

department that a person named in the application

@ has liabilities that exceed the person’s assets, cannot meet the

person’s obligations as they mature, or is in a financial condition that indicates that the

5 CSHB 424(L&C)
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person cannot continue in business and safely handle the mortgage loans of the

person's customers;
(2) has engaged in dishonest, fraudulent, or illegal practices or conduct

in a business or profession;
(3) has been convicted of a crime, if an essential element of the crime

was fraud;

(4) is permanently or temporarily enjoined by a court of competent
jurisdiction from engaging in r continuing conduct or a practice involving an aspect
of the business of providing financial services to the public; or

(5) has been prohibited by a federal or state regulatory agency frem
engaging, participating, or controlling a finance-related activity that provides financial
services to the public.

Sec. 06.60.100. Forrc. and contents of license. A license must be in a form
established by the department, state me address for each office of the business where
the business of the licensee is to be conducted, and contain the full name of the
licensee. If a licensee conducts business on the Internet, the license n.jst also state the
registered domain address or addresses through which the licensee conducts the
licensee's business and the physical location of the main business office.

Sec. 06.60.110. Duration and transfer of license, (a) A license issued under

this chapter is a continuing license and remains in full force and effect until the license

is revoked or suspended under AS 06.60.300 or surrendered by the licensee under

AS 06.60.310.

(b) A licensee may not transfer or assign the licensee's business unless the

licensee transfers or assigns the business to another licensee with the same type of

license as the transferring or assigning licensee.
Article 2. Licensee Obligations.

Sec. 06.60.200. Annual report, (a) On or before March 15, or on another date

established by the department by regulation, of each year a licensee shall file a report

with the department giving relevant information that the department requires

concerning the business and operations of each location in the stale where business

was conducted by the licensee in the state during the preceding calendar year. The

CSHB 424(L&C) -6-
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licensee shall make the report under oath or on affirmation. The report must be in the

fjrm established by the department.
(d) A licensee who fails to file a report as required by (a) of this section is

subject to a civil penalty of $25 for each day's failure to file the repot.

Sec. 06.60.210. Annual lie nse fee. (a) A licensee shall pay the department a
license fee of $250 each year on or before the last day of January.

(b) The license fee imposed by (a) of this section is in addition to the fee
imposed under AS 43.70 (Alaska Business License Act).

Sec. 06.60.22C. Location of business of making loans. A licensee may not
maintain the licensee's principal place of business or a branch office within an office,
suite, room, or place of business in which any other business is solicited or engaged in,
or in association or conjunction with another business, unless the name and ownership
of the other business is disclosed in the licensee's application for a license.

Sec. 06.60.230. Change of place of business. If a licensee wishes to change
the licensee's place of business to another location, the licensee shall submit a written
notice to the department at least 10 days before relocating the business. If the licensee
is otherwise in compliance with this chapter, the department shall issue a new license
to the licensee to rerlect the new location.

Sec. 06.60.7,40. Change in business operations. If there is a significant
change in the business operations of the licensee, the licensee shall, within 10 days,
provide notice of the change to the department.

Sec. 06.60.250. Records of licensee, (a) A licensee shall keep and use in the
licensee's business the accounting records that are in accord with sound and accepted
accounting practices.

(b) A licensee shall maintain a record, by electronic record or photocopying,
for the account of each borrower and for each loan made to the borrower. This record
must contain all documents, notes, electronic correspondence, and forms that are
produced or prepared for the mortgage loan by the licensee, and the licensee shall
retain each document, note, electronic correspondence, and form for three years.

(c) Ifa licensee conducts business as a mortgage loan servicing agent for other

mortgage lenders or investors, the licensee shall, in addition to complying with (a) and

-7- CSHB 424(L&C) |
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(b) of this secti n, maintain a record for each mortgage loan. The record for each
mortgage loan must include the amount of the mortgage loan, the total amount of
interest and finance charges on the mortgage loan, the interest rate on the mortgage
loan, the amount of each payment to be made on the moitgage loan, a description of
the collateral taken for the mortgage loan, a history of all payments received by the
licensee on the mortgage loan, a detailed history of the amount of each payment that is
applied to the reduction of the mortgage loan principal, the interest »hat accrues on the
mortgage loan, and any other fees and charges that are related to the mortgage loan.
The licensee shall retain the record required by this subsection for three years after the
loan is sold to another mortgage loan servicing agent or after the mortgage loan is
satisfied, whichever occurs first.

Sec. 06.60.260. Availability of out-of-state records. A licensee who operates

an office or other place of business outside this state that is licensed under this chapter

shall, at the request of the department,
(1) make the records of the office or place of business available to the

department at a location within this state; or

(2) reimburse the department reasonable costs that are incurred by the
department during an investigation or examination made at the office or place of
business, as provided in AS 06.60.340(d).

Sec. 06.60.270. Disqualified persons, (a) A disqualified person may not serve
as an officer, a director, a partner, a shareholder controlling an ownership intertst of
10 percent or more, a trustee, an independent contractor, or an employee of a licensee
without the prior written approval of the depaitment. In this subsection, "employee"
meaus an individual who negotiates an agreement with a member of the public for the
licensee or who has access to, or responsibility for, escrow accounts or escrow money
held by the licensee.

(b) A licensee may not permit a disqualified person to obtain a controlling
ownership interest of 10 percent or more in the licensee's business without the prior
written approval of the department.

(c) Before an officer, director, or other person may obtain a controlling

ownership interest of 10 percent or more in the business of a licensee, the officer,
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director, or other person shall authorize the department to access the officer's,
director's, or other person's criminal history information in this crate to determine
whether the officer, director, or other person is a disqualified person.

(d) In this section,

(1) "disqualified person' means a person who

(A) pleads guilty of, is convicted of, or pleads no contest to an
offense that is a felony within the previous seven years; or
(B) is held liable for an act that involves dishonesty or fraud by
a final judgment in a civil action or by an administrative judgment by a public
agency within the previous five years;
(2) "offense™ means acriminal offense under
(A) AS 11.46;

(B) a law in another state that is substantially similar to an

offense under AS 11.46; or
(C) P.L. 101-73 (Financial Institutions Reform, Recovery, and

Enforcement Act of 1989).

Sec. 06.60.280. Minimum net worth required for certain licensees. If a
licensee conducts business as a mortgage loan servicing agent for other mortgage
lenders or investors, the licensee may not engage in an activity that is authorized under
this chapter unless the licensee continuously maintain., minimum net worth in ihe

following amount based on the average monthly balance of the accounts maintained

by the licensee:
MINIMUM NET

AVERAGE MONTHLY BALANCE WORTH REQUIRED

F100,000 OF I8SS ettt ettt ettt et e e et e e e et et e e e e et e et et e et eneeateeneeeanes $25,000
More than $100,000 but not more than $2c¢(i,000.......ccccceiviiiviiinninecece e 50,000
More than $250,000 but not mere than $500,000.......c.cccceeeeiviiciececcieceeeee, 100,000
More than $509,000 but not more than $1,000,000.......ccccccevvviriieieeieecieeneee, 200,000

250.000

More fhan $1,000,000........cccccovecveeeecicceene.
Sec. 06.60.290. Posting of license. A licensee shall conspicuously post the

license in the place of business of the licensee.
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Article 3. Discipline of Licensee.
Sec. 06.60.300. Revocation and suspension of a license. The department
shall revoke the license of a licensee if the department finds that
(1) the licensee has failed to

(A) pay the annual license fee;

(B) maintain in effect a bond required under AS 06.60.060; or
(C) comply with a provision of this chapter or a lawful demand,
ruling, or requirement of the department made under and within the authority

of this chapter; or
(2) a fact or condition exists that would have constituted grounds for

denial of the issuance of the iicense.

Sec. 06.60.310. Surrender of license, (a) A licensee may surrender a license
issued to the licensee by delivering written notice to the department that the licensee
intends to surrender the license, except that a licensee may not surrender a license until

all loans of that licensee have either been paid in full or sold.

(b) A licensee shall surrender a license issued to the license”™ if the licensee
has not engaged in loan activity for 12 consecutive months.

(c) Surrender of a license under this section does not affect the licensee's civil
or criminal liability for acts committed before surrender of the license.

Sec. 06.60.320. Effect of revocation, suspension, or surrender of license.
The revocation, suspension, or surrender of a license does not impair or otherwise
affect the rights or obligations of a preexisting lawful contract between the licensee
and a borrower. If the department has revoked a license, the licensee shall divest itself
of all outstanding loans that were issued under this chapter by selling or assigning
them to another licensee, except that the divestment must be approved by the
department.

Sec. 06.60.330. Reinstatement of revoked license. The department may
reinstate a revoked license if the licensee complies with this chapter or with a demand,
or requirement made by the department under this chapter. Before

ruling,
reinstatement of a license, the licensee shall pay the annual license fee required under

AS 06.60.210.
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Sec. 06.60.340. Examination of licensees, (a) The department shall conduct
an examination of a licensee to determine whether the licensee is complying with the
provisions of this chapter and regulations adopted by the department and to obtain
information required by the department under this chapter. The department shall
conduct the examination at least once every 36 months.

(b) The department shall conduct other examinations, periodic audits, special
audits, investigations, and hearings as may be necessary and proper for the efficient

administration of this cl ipter.
(c) For the purposes of conducting an examination under this section, the

department

testimony the department may require to conduct the examination.

(d) A licensee shall reimburse the department reasonable costs incurred by the
department to conduct the examination. The reimbursement under this subsection may
not exceed the rate of $75 an hour for the examination, plus travel, housing, and per
diem that does not exceed the per diem allowance for employees of the state under
AS 39.20.110.

Sec. 06.60.350. False information in course of investigation or examination
prohibited. A person may not knowingly give or cause to be given to the department
a document or an oral or written statement or report that is false in any respect in the
course of an investigation or examination by the department under this chapter.

Sec. 06.60.360. Authority of department. The department may make a ruling,
demand, or finding that the department determines is necessary for the proper conduct
of the licensee’s business regulated by this chapter and the enforcement of this chapter.
The ruling, demand, or finding must be consi .tent with this chapter.

Article 4. Business Duties and Restrictions.

Sec. 06.60.400. False, misleading, or deceptive advertising prohibited. A |
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person may not advertise, print, display, publish, distribute, broadcast, or cause or
permit to be advertised, printed, displayed, published, distributed, or broadcast, in any
manner a statement or representation with regard to the rates, terms, or conditions for
a mortgage loan that is false, misleading, or deceptive.
Sec. 06.60.410, Compliance with federal requirements. If the regulations
apply to a person under federal law, a person shall conduct the person's affairs under

12 CFR Pail 226 and other regulations adopted by the federal government under
(1) 12 U.S.C. 2601 - 2617 (Real Estate Settlement Procedures Act of

1974);
(2) 12 U.S.C. 2801 - 2810 (Home Mortgage Disclosure Ac' of 1975);
(3) 12 U.S.C. 2901 - 2908 (Community Reinvestment Act of 1977);
(4) 15 US.C. 1601 - 1666j and 1671 - 1693r (Consumer Credit
Protection Act); and
(5) 42 U.S.C. 3601 - 3631 (Fair rousing Act of 1968).
Sec. 06.60.420. Prohibited activities. In addition to activities prohibited

elsewhere in this chapter or by another law, a person may not, in the course of a

mortgage loan transaction,
(1) misrepresent or conceal material facts or make false promises

likely to influence, persuade, or induce an applicant for a mortgage loan or a borrower
to enter into a mortgage loan transaction;

(2) pursue a course of misrepresentation through an agent;

(3) improperly refuse to issue a satisfaction of a mortgage loan;

(4) fail to account for or deliver to a person money, a document, or
another thing of value obtained in connection with a mortgage loan, including money
provided by a borrower for a real estate appraisal or a credit report if the person is not

entitled to retain the money under the circumstances;

(5) pay, receive, or collect, in whole or in part, a commission, fee,or
other compensation for brokering a mortgage loan in violation of this chapter,

including a mortgage loan brokered by any unlicensed person other than an exempt

person;
(6) fail to disburse money in accordance with a written commitment or

CSHB 424(L&C) -12-
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agreement to make a mortgage loan;
(7) engage in a transaction, practice, or course of business that is not

engaged in by the person in good faith or fair dealing or that const'tutes a fraud on a
person in connection with the brokering, making, purchase, or sale of a mortgage loan;
(8) fail promptly to pay when due reasonable fees to a licensed
appraiser for appraisal services that are
(A) requested from the appraiser in writing by the person; and
(B) performed by the appraiser in connection with the
origination or closing of a mortgage loan for a customer of the person;

(9) influence or attempt to influence through coercion, extortion, or
bribery the development, reporting, result, or review of a real estate appraisal sought
in connection with a mortgage loan; this paragraph does not prohibit a person from
asking an appraiser to

(A) consider additional appropriate property information;

(B) provide further detail, substantiation, or explanation for the
appraiser’s value conclusion; or

(C) correct errors in the appraisal report; ,

(10) in a loan commitment vi prequalification letter, make a false or
misleading statement, or omit relevant information or conditions that the person knew
or reasonably should have known from a preliminary examination of the borrower's
loan application, credit report, assets, and income, except that this paragraph does not
apply if

(A) the bonrower made a false or misleading statement or
omitted relevant information in the loan application that the person relied on
when issuing the loan commitment or prequalification letter; or

(B) the person funds the loan at the rate, terms, and costs stated

in the good faith estimate provided to the borrower at the time of the

prequalification letter or loan commitment;
(11) engage in a practice or course of business in which the ultimate

rates, terms, or costs of mortgage loans are materially worse for the borrowers than

they are represented to be in the first good faith estimates the person provides to the
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borrowers; this paragraph does not apply if
(A) the person's generally published or advertised rates, terms,
or costs, if any, change for a borrower’s loan program; or

(B) new or changed information from the borrower makes it

necessary to change the loan program offered to the borrower.
Sec. 06.60.430. Certain refinancing prohibited, (a) A mortgage lender or a

mortgage broker may notrefinance a  mortgage loanwithin 12months  after thedate

the mortgage loan is originated by the lender or broker,unless therefinancing is in the

borrower's best interest.
(b) The factors to be considered when determining if a mortgage is in the

borrower’s best interest include whether
(1) the borrower's new monthly payment is lower than the total of all
monthly obligations being refinanced, after taking into account the costs and fees of

the refinancing;
(2) the amortization period of the new loan is different from the

amortization period of the loan being refinanced;

(3) the borrower receives cash in excess of the costs and fees of the
refinancing;

(4) the rate of interest of the borrower's promissory note is reduced;

(5) the loan changes from an adjustable rate loan to a fixed rate loan

after taking into account costs and fees;
(6) the refinancing is necessary to respond to a bona fide personal need

or an order of a court of competent jurisdiction;
(7) the original term of the loan being refinanced is two years or less;

and
(8) the refinancing is being made to prevent a foreclosure on an

existing loan.
Sec. 06.60.440. Escrow accounts, (a) A mortgage lender and amortgage

broker shall keep in an escrow account all money that a borrower is required to pay to

defray future taxes or insurance premiums or for other lawful purposes. The escrow

account must be a trust account or another account that is segregated from the other
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accounts of the mortgage lender or mortgage broker. The mortgage lender and

mortgage broker may not commingle the borrower's money with the general funds of
the mortgage lender and mortgage broker.

(b) A mortgage lender and a mortgage broker may no* require a borrower to
pay money into escrow to defray future taxes, to defray insurance premiums, or for
another purpose, in connection with a subordinate mortgage lean unless an escrow

account for that purpose is not being maintained for the mortgage loan that is superior

to the subordinate mortgage loan.
(c) A mortgage lender or a mortgage broker who is holding money in escrow

for insurance premiums shall notify the insurer in writing within 30 days after the

billing address of the mortgage lender or mortgage broker changes, or 60 days before

1
i the renewal date of the insurance policy, whichever is later.
[ Article 5. Enforcement.

Sec. 06.60.500. Stop orders, (a) If, after investigation, the department has
it reasonable grounds to believe that a licensee is conducting business in an unsafe or
it injurious manner, the department shall, by written order addressed to the licensee,
7 direct the licensee to stop the unsafe or injurious practices.

18 (b) If the department determines that a person is engaged in the activities of a
19 mortgage lender or a mortgage broker without a license required by this chapter, the

20 department may order the person to stop engaging in the activities.

21 () An order issued under (b) of this subsection is considered rescinded, if,
22 with n 30 days after the order is served on the person, the person files with the

23 department a writte.i request for a hearing, and the department fails to hold the hearing

24 within 60 Jays after the request is filed.

25 (dj An order issued under this section is effective immediately, but only

26 becomes fina’ as indicated by AS 06.60.510.

27 Sec. 06.60.510. Finality of stop orders, (a) If the department provides written

28 notice to a licensee of the department's intemion to make a stop order issued under

29 AS 06.60.500 final, the notice gives the reaso..s for the order, and tne notice contains a

30 hearing notice, the order becomes final if

31 (1) the licensee does not request a hearing within 30 days after the

15 CSHB 424(L&C)
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department provides the notice, and the department does not order a hearing;
(2) after a hearing, it appears to the department that the licensee is
conducting business in an unsafe or injurioi.. manner, or that the person, if not a
licensee, is engaged in the activities of a mortgage lender or mortgage broker without
a license required by this chapter.

(b) In this section, "hearing notice’™ means a notice that indicates that, if the
department receives a request for a hearing, the department will set a hearing to begin
within 15 business days after receiving the request or on a date agreed to by the
department and the person to whom the hearing notice is given.

Sec. 06.60.520. Censure, suspension, or bar. (a) In addition to any othei
remedy provided under this chapter, the department may, after appropriate notice and
opportunity for a hearing, by order, censure or suspend a licensee for a period not to
exceed 12 months or bar another person from a position of employment, management,
or control of a licensee if the department finds that

(1) the censure, suspension, or bar is in the public interest;

(2) the licensee or person has knowingly committed or caused a
violation of this chap'er or a regulation adopted under this chapter; and

(3) the violation has caused material damage to the licensee or to the
public.

(b) When the person who is the subject of a proposed order under this section
receives a notice of the department's intention to issue an order under this section, the
person is immediately prohibited from engaging in any activities for which a license is
required under this chapter.

(c) A person who is suspended or barred under this section is prohibited from
participating in a business activity of a licensee and from engaging in a business
activity on the premises where a licensee is conducting the licensee's business. This
subsection may not be construed to prohibit a suspended or barred person f.-om having
the person's personal transactions processed by a licensee.

Sec. 06.60.530. Civil penalty for violations, (a) A person who knowingly

violates a provision of this chapter or a regulation adopted under this chapter is liable

for a civil penalty not to exceed $10,000 for each violation.

B 424(L&C) -16-
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(b) The remedies provided by this section and bv other sections cf this chapi
are not exclusive and may be used in .my combination with other remedies allowed
under law to enfo.ce the provision’, of this chapter.

Article 6. Collection of Program Administration Fee.

Sec. 06.60.600. Appointment of agents, (a) The department shall collect a fee

of $10 for each mortgage loan document recorded for a mortgage loan handled by a

licensee.
(b) The department may contract with a licensee or another person to act as an

agent to collect the program administration fee.

(c) The department is not liable for an agent's defalcation or failure to account
for the program administration fees collected by the agent, but the department may
require the agent to obtain a bond in an adequate sum conditioned on the agent's
faithti lly accounting for all money collected under this section.

Sec. 06.60.610. Retention and reporting of fees, (a) An agent may retain 25
percent of the program administration fees collected by the agent.

(b) An agent shall transmit to the department for deposit in the general fund
the program administration fees collected by the agent under this section, except the
amount authorized to be retained under (a) of this section, and report to the department
the number of mortgage loan documents recorded by the agent under AS 40.17.

(c) An agent shall remit the program administration fees and report required
under (b) of this section to the department by January 15 for th™ preceding calendar
year.

(d) The department may assess against an agent who does not comply with (c)
of this section a civil penalty of one and one-half percent of the amount of the program

administration fees that the agent is required to transmit to the department. The

department may assess the pe vy for each entire month and each partial month that

the proceeds are delinquent.
Article 7. Miscellaneous Provisions.

Sec. 06.60.700. Applicability of administrative procedures. The provisions
of AS 44.62 (Administrative Procedure Act) apply to an action of the department to

deny, revoke, or suspend a license under this chapter and to hearings and orders of the
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department.
Sec. 06.60.710. Regulations. The department may adopt regulations under

AS 44.62 (Administrative Procedure Act) to implement this chapter.
Sec. 06.60.720. Relationship to federal and other state law. (a) If a

provision of this chapter is preempted by or conflicts with federal law in a particular

situation, the provision does not apply to the extent of the preemption or conflict.

(b) If a provision of this chapter conflicts with another state law in a particular

situation, the provision in this chapter governs to the extent of the conflict.
Article 8. General Provisions.
Sec. 06.60.990. Definitions. In this chapter, unless the context otherwise

requires,
(1) "agent' does not include a person who is a stale employee when

acting in the capacity of a state employee;

(2) "borrower'™ means an individual who receives a mortgage loan;

(3) "broker' means to engage in the activity of a mortgage broker;

(4) "department” means the Department of Commerce, Community,
and Economic Development;

(5) "dual license™ means a license issued under AS 06.60.010(c);

(6) "knowingly™ has the meaning given in AS 11.81.900;

(7) "license' means a license issued under this chapter;

(8) "licensee™ means a person who holds a license issued under this
chapter;

(9) "mortgage broker’ means a person who, for compensation or gain,
or in the expectation of compensation or gain, directly or indirectly, by telephone, by
electronic means, by mail, or in person with the borrower or potential borrower,

(A) accepts or offers to accept an application for a mortgage
loan;

(B) solicits or offers to solicit a mortgage loan;

(C) negotiates the terms or conditions of a mortgage loan; or

(D)  issues mortgage loan commitments or interest rate

guarantee agreements to borrowers;

-18-
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(10) "mortgage lender'" means a person who consummates and funds a

mortgage loan and who is named as the payee in the promissory note and as the
beneficiary of the deed of trust; ""mortgage lender’ does not include a subsequent

purchaser of a mortgage b ior an interest in a mortgage loan that is originated by a

licensee under this chapter;

(11) "mortgage loan™
(A) means a loan made to an individual if the proceeds are to

be used primarily for pers'nal, family, or household purposes and if the loan is
secured by a mortgage or deed of trust on an interest in a residential owner-

occupied property for one to four families located in the state and regardless of

where the loan is made;

(B) includes the renewal or refinancing of a loan;

(1.) does not include loans

(i) or extensions of credit to buyers of real property for
a part of the purchase price of the property by persons selling the
property owned by them;

(ii) to persons related to the lender by blood or

marriage;

(iii) to persons who are employees of the lender; or

(iv) made primarily for a business, commercial, or
agricultural purpose or for construction of residential property;
(12) ™mortgage loan servicing agent” means a person who acts on

behalf of a mortgage lender to collect payments on a mortgage loan and enforce the

terms of a mortgage loan;
(13)  *program administration fee" means the fee described under

AS 06.60.600(a);
(14)  *records™ includes books, accounts, papers, files, and other

records;
(15)  "residential property" means improved real property used or

occupied, or intended to be used or occupied, for residential purposes.

Sec. 06.60.995. Short title. This chapter may be known as the Mortgage

19 CSHB 424(L&C>
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Lending Act of 2006.
* Sec. 2. AS 44.62.330(a) is amended by adding a new paragraph to read:

(46) Department of Commerce, Community, and Economic

Development relating to mortgage lending under AS 06.60.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to

read:
TRANSITION: LICENSING OF CURRENT MORTGAGE LENDERS AND

MORTGAGE BROKERS. Notwithstanding AS 06.60.010, enacicu by sec, 1 of this Act, a
person who is engaging in activities for which a license is leqi ‘ed under AS 06.60, enacted
by sec. 1 of this Act, immediately before the effective date of AS 06.60 is not required to

comply with the licensing requirements of AS 06.60 until March 1, 2008. In this section,

"license,”" "‘mortgage broker,”" and ‘‘mortgage lender'" have the meanings given in

AS 06.60.990, enacted by sec. 1 of this Act.
* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to

read:

TRANSITION: REGULATIONS. The Department of Commeice, Community, and
Economic Development may proceed to adopt regulations necessary to implement the
changes made by this Act. The regulations take effect under AS 44.62 (Administrative
Procedure Act), but not before the effective date of the respective statutory change.

* Sec. 5. Section 4 of this Act takes effect immediately under AS 01.10.C70(c).
* Sec. 6. Except as provided in sec. 5 of this Act, this Act takes effect July !, 2007.
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Josh Applebee

From: Petesy Lust [petesy@ mtaonline.net]
Sent. Monday, March 06, 2006 8:58 AM
To: Rep. Tom Anderson

Subject:  ****SPAM**M* HB 424
Importance: High

Recently, there was legislation introduced in the Alaska State House as HB 424 and the Alaska Senate as SB 272 that
deals with the licensing of Lenders and Mortgage Brokers. This piece of legislation is being touted as a *“consumer
protection” bill and was authored by the Alaska Department of Banking and Commerce along with an individual from

the Alaska Association of Mortgage Bankers.

These bills set forth regulations, compliance, and licensing requirements for all Lenders and Mortgage Brokers in the
state of Alaska. However, the authors left out the most critical element of protecting the consumer; the licensing of
each and every Mortgage Loan Originator in the State of Alaska. This fundamental precept of Loan Officer licensing is
truly the one paramount component of consumer protection along with Lenders and Broker licensing. Without the
licensing of Loan Officers, who actually meet with the consumer, the Lender and 3roker licensing has no teeth and
lacks any degree of enforcement. It is a known fact most all unscrupulous activities begin at the mortgage loan
originator level, but the Bills make no reference to licensing and education of loan officers.

O'her issues of this Bill are there are to many venpt entities being allowed. The authors of this bill have exer pted

certain individuals and institutions. Namely,
+Banks
+Credit Unions
+Savings Institutions
+a subsidiary or affiliate of a Bank, Credit Union, or Savings Institution
+a non profit corporation
¢an agency of the government or a quasi-governmental agency
+an employee of any of the above
+an independent contractor working for any of the above

The above will exempt m<rt all large entities from regulations ar.d licensing, but the small independent brokers be
subject to the bill. We believe that Lenders, Brokers, AND Mortgage Loan Originators all need to be licensed. NO

EXCEPTIONS!!!

We are asking for your help and voice to force true consumer protection. We must incorporate into this Bill, licensing
of mortgage loan originators, which includes competency and continuing education requirements, for true consumer

protection.

Petesy & Dean Lust

"SALE with LUST!

Petesy & Dean Lust
Dynamic Troperties

Direct 907.373.2734

Direct fax 907.373.2893
www.realestateinmatsu.com

3/6/2006
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Josh Applebee

From: Doug Isaacson [doug_isaacson@hotmail.com]
Sent: Wodnesday, March 01, 2006 6:49 AM
To: Rep. Tom Anderson

Rep. David Guttenberg; Rep. Harry Crawford; Rep. Norman Rokeberg; Rep. Bob Lynn; Rep. Gabrielle LeDoux;
Rep. Pete Kott; Rep. John Coghill; Rep. John Harris

Subject: *exkSPAM*'*** CS for HB 424 Mortgage Lenders and Brokers
Importance: High

Cc:

Dear Chairman Anderson,

The Alaska Association of Mortgage Broken (www.akamb.org) is affiliated with the National Association of Mortgage
Brokers (NAMB) in order to promote proilssional conduct, ethical behavior, and education within our industry. As
President o f the Alaska Association of Mortgage Brokers (AKAMB), | am writing to express my concern regarding

todayDs scheduled hearing for the CS for HB 424.

First, we have notreceived acjpy ofthe CS forreview. As oflast night, the CS had still not been introduced. This bill

will potentially affect EVERY homeowner in Alaska. K ii vital that the bill is understood by those ofus in the industry

and the public at large in order to provide useful testimony to the Committee. | understand there is a desire by some to
push through legislation this year that governs mortgage lenders and brokers, but how is the public interest served if

what is passed is not well-considered and if it really doesndt provide consumer pmiections?

| received, and that only yesterday, a copy ofthe CS for the Senate version o fthis bill. | am concerned that if the House
CS is very similar, with all the exceptions, the only entities truly being licensed will be the small, unaffiliated mortgage
brokers. This is unfair and does not protect the public! This bill should be demanding proofofcompetency, not simply

proofofaffiliation or net worth. Without a test for competency there isno consumer protection. the biil, as currently

written, has omitted this crucial test.

Finally, | understand that Committees often request expert testimony or select speakers for their hearings. | am told

that this selection has been deferred to members ofthe industryDbut has NOT included the President, anyone from the

Board of AKAM 3, oreven an AKAMB Committee Chair. | am hoping this is an oversight but am concerned it is

intentional. | request the House Labor & Commerce Commiltee be given an opportunity to hear from members ofour

governing board, separate from the public at-large, in order to be given sufficient time to address legitimate concerns

regarding this bill.
Sincerely,

Doug Isaacson

President, Alaska Association o fMortgage Brokers
President, Gold Coast Mortgage (Fairbanks)
Councilman, City oj North Pole

Phone: (907) 451-7375

Cell: (907) 322-3133

Email: doug@ goldcoastak.com
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TESTIMONY FOR CS FOR HD 424 AND CS FOR SB272
DRAFT 27 FEB 2006 » . .
pftgr T?frs fa * cs M f* z/ tfe w#H*#
INTRODUCTION: JmX £.£.

WITHOUT AREQIJIIRMENT FOR COMPETENCY, AND TESTS FOR
COMPITENCY, THERE IS NO CONSUMER PROTECTION IN THIS BUX. WHAT
THIS BILL DOES, IN ITS PRESENT FORM, IS NARROWLY FOCUSES ON A -
PART OF THE INDUSTRY, RAISING ITS COSTS AND ENDANGERING ITS
ABILITY TO FAIRLY COMPETE. BECAUSE MOST CONSUMER FRAUD
HAPPENS AT THE POINT OF ORIGINATION, AND BECAISE THIS BILL DOES
NO'l ADDRESS THAT POINT. AND BECAUSE THERE IS TOO MUCH
ARBITRARY POWERS ASSIGNED TO THE STATE, THIS BILL DOES NOT
SUCCEED IN ITS PRESENT FORM TO PROTECT EITHER THE CONSUMER OR
THE PROFESSIONALISM OF THE INDUSTRY,

1

TITLE:
* Question the validity ofthe title relating this bill to “and other persona who
engage..because they are dealt with only by their exclusion.
» Other stales use language HOLDING ONESELF OUT TO THE PUBLIC AS
MAKING MORTGAGE LOANS instead of “other persons who...*

S0c.06.60,010 (a) - t
« ADD TO DEFINITIONS: “PERSON” MEANS INDIVIDUAL,
CORPORATION, LLC, PARTNERSHIP, SOLE-PROPRIETOR OR ANY
.. LEGAL ENTITY”
e Instead i, mortgage lender” HOLDING ONESELF OUT TO THE PUBLIC

AS MAKING MORTGAGE LOANS

See 06.60.010(b) .
- ADD TO DEFINITIONS: “PERSON” MEANS INDIVIDUAL,
CORPORATION, LLC, PARTNERSHIP, SOLE-PROPRIETOR OR ANY

LEGAL ENTITY”
* Instead of “mortgage broker” HOLDING ONESELF OUT TO THE PUBLIC

AS MAKING MORTGAGE LOANS

See 06,60.20 Exemptions (1)

e DELETE
o Ifcan’t delete, add after “a mortgage lender” OR BROKER who makes any

mortgngtf loans

See 06.60.20 Exemptions (2)
e« DELETE

Sec 06.60.020 (3)
« DELETE

e |If can’'t delete entirely, would delete “a subsidiary and an affiliate ’

yely — - - —— nairtym rtrA ———-i- t-nm
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TESTIMONY FOR CS FOR 11B 424 AND CS FOR SB272
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Page2 of7

See 06.60.020 (4)

« DELETE
How is the consumer protoclod when those most at iisk do not huve the protection of a

competent entiiy’? i
Sec 06.60.020 (5) . . .

» DEFUSE “Quast-govcrnmontar <t the need for exclusions in this paragraph
How is Ilio consumer protected when those most at risk do not have the protection ofn
competent entity? And why should the State not require competency of it’s agencies and

. ofthose who make mortgage loans on behalfof the state? .

See 06.60.020 (6) ,

« DELETE
How is the consumer protected when those most trusting do not have the protection of a

competent entity?

See 06.60.020 (7)

» DELETE
llow is the consumer protected when those most at risk do not have the protection of u
competent entity? .

« Ifcan’t entirely delete, After “however” Would add ATTORNEY

See 06.60,020 (K)

« DELETE
llow is the consumer protected when those most at risk do not have the protection of a

competent entity? )

See 06.20.030(A), (B), (C)
Would DELETE requirements for residence address

See 06.30.030 (6) ° .
DEFINE “OTHER INFORMATION” Le. LIMIT SCORE OF ARBITRARY
REGULATION

Sec 06.60.040 Investigation <

*  Would REDUCE nonrcfundable fee from $500 to a more realistic fee of say $200
» INCLUDE all entity Board raembers/Officcrs/Shareholders subject to
investigation and background chocks.

See 06.60.050 Initial annual tee
Would CHANGE to rcnd-Bi-annual (biennial) fee

Sec 06.60.070 Issuance of license (a)
» CHANGE 90 to 30 days (how an existing applicant operate during this lime
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TESTIMONY FOR OS FOR HB 424 AND CS FOR SB772
DRAIT . 27 FEB 2006
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« CHANGE “the department Khali either approve the application and issue a
license t>the applicant |J disapprove the application OR STATE THE NEED
FOR AN ADDITION NUMBER OF DAYS TO COMPLETE THE
INVESTIGATION, WHICH NUMBER SHALL NOT EXCEED 90 DAYS.

Sou 06.60.080 (2) .
« Explain how “financial responsibility, experience, character and general fitness”
and “the organization and operation of the applicant will operate in compliance
with AS 06.60,400-06.60,440” would be determined
* Does this exclude Solc-propriotors? On what basis?
' This Isway too vague and therefore onerous and arbitrary

Sec 06.60,080 (4)
ADD PARAGRAPH (4) TO INCLUDE EDUCATION, CERTIFICATION, AND

COMPETENCY REQUIREMENTS, orinclude as part of the definition in (2) of
. “experience” or “general fitness.”

See 06.60.090(1)
EXPLAIN how this section would be determined

Sec 06.60.210 Annual report
.+ Would CHANGE to aBi-Annual fee of $250
« REQUIRE “Rule Making” as to the nature of the reporting and allow for
grievance process if the rules are too onerous.

Sec 06.60.220 (a) Location of business of making loans

DELETE
« ifcan’t delete entirely need to address more locations, e.g. Consumer’s homes,
etc. . | .
i
Sec 06.60.230 (b) e

DELETE - a broker/lender is not a depository; the community served Is the entire
Stale of Alaska, or does the department intend to limit the location of the
communities where a loan may be made?

Sec 06.60.250 (a)
« DEFINE “sound and accepted accounting practices”.
« ADD PROVISION, IF THE APPLICANT DESIRES TO KEEP RECORDS
EggAOTFISLATIC’ THEY ARE TO NOTIFY THE DEPARTMENT OF THE

See 06.60.250(c)
CHANGE from “three years after the mortgago loan was originated” to
“THREE YEARS AFTER THE LAS ENTRY FROM THE BORROWER.”
Therefore, to cover pare broker, table funding, or servicing of any length:



MAR-02-06 THU 11:10 AH  FBX LEGIS INFORMATION FAX NO. 9074563346

TESTIMONY FOK CS FOR |1B 424 AND CS FOR SB273
PRAIn* o 27 FEB 2006

Page 4 o f7

0
0 iftaking an application - 3 yoars from last contact of application;

0 Iffunding a loan -* 3yean aftor funding;
¢, Ifservicing a loan “ 3 yean after the loan has been serviced or sold.

Sec 06.60.270 (a) * |
o+ ADD After “may not serve as an” add OWNER
« DELETE 10 PERCENT
« DELETE *“an independent contractor, or an employee™ This should be in an
Originator’s bill

See 06,60.280 Minimum net worth
 DEFINE “SERVICING”
* DEFINE how “Monthly Average Balance” is determined

Sec 06,60.340 (a) Examination ,
* CHANGE the demand for examination every 36 months to “THE
DEPARTMENT SHALL CONDUCT AN EXAMINATIO AT MOST EVERY
36 MONTHS, BUT MAY BE WAIVED BY THE DEPARTMENT JF THE . .
EXAMINATION IS NOT WARRANTED OR CONDUCTED MORE
FREQUENTLY IF THERE IS INDICATION OF FRAUD (eL al.)

See 06.60.340 (c) (1)
ADD AFTER “ftafes, and 'aults of the licensee” AS APPLICABLE

See 06.60.340(d)
» Delete this section, the State is collecting fees which should cover such expenses.
* t If the section can’t be deleted, as far as it examines mortgage brokers (who have
little, if anything, to examine!) ADD ALIMIT TO THE DEPARTMENT'S
ABILITY TO CHARGE, e.g. “NO MORE THAN $500...”

See 06.60.400
ADD TO DEFINITIONS: “PERSON" MEANS INDIVIDUAL, CORPORATION,
I.LC, PARTNERSHIP, SOI.E-PROPR1ETOR OR ANY LEGAL ENTITY”

See. 06.60.410
DELETE
» this gives State Regulators the authority to regulate Federal requirements—
an authority they do not exercise currently with Federally Chartered Banks.
* This would put a huge burden on the department to train, supervise, and
keep current all our regulators and auditors
* “A Rightto audit becomes a Requirement to audit.”

See 06.60.420 . .
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* Inthe first paragraph, ADD TO DEFINITIONS: “PERSON" MEANS
INDIVIDUAL, CORPORATION, LLC, PARTNERSHIP, SOLE-
PROPRIETOR OR ANY LEGAL ENTITY™"

* ADI): PROHIBITED ACTIVITES: differing levels of Infraction require
varying levels of discipline from

0 a)give warning,
0 ' b) disciplinary actions,
0 C) iusponsions,
1 o d) revocations,
] e)jau.

« ADD “SUBSTANTIAL FAULT OF THE BORROWER™ language.
Example: NONE OF THESE PENALTIES OR PROHIBITED ACTIVITIES
SHALL APPLY IF THE ACTIV1ITY OCCURS ON THE FAULT OF THE
BORROWER,” The licensee is not liablo if the borrowers lie! - .

S00 06.60.420 (7)
ADI) TO DEFINITIONS: “PERSON” MEANS INDIVIDUAL, CORPORATION,

LLC, PARTNERSHIP, SOLE-PROPRIETOR OR ANY LEGAL ENTITY”

See 06.60.420 (8) * »

DELETE.
« mHow docs failure to pay an appraiser become as egregious as theft, especially

if the appraiser hasn’t performed reasonably?
* Why is the State becoming a Collection Agent for a segment of the industry?

See 06.60.420 (9) '
DELETE, -
* How can the State arbitrarily decide that a Pre-Payment Penalty is NEVER
ill the borrower’s best interest?

Soc 06.60.420 (11)
« DELETE !
* Ifcan’l delete, DEFINE “LOAN COMMITMENT" v.
“PREQUALIFICATION”
* If can’t delete, ADD (C)-Thc underwriter changes any portion of the loan request
; including but not limited to rate, term or down payment
* Note: “SUBSTANTIAL FAULT OF THE BORROWER?” language, above.

Soc 06.60.430 (a) AND (b)
« CHANGE (a) A MORTGAGE LOAN MAY BE REFINANCED WITHIN 12

MONTHS AFrKR THE DATE OF ORIGINAL LOAN FUNDING WHEN
IT ISIN THE BORROWER’SBEST INTEREST ”
» CHANGE (b) “whcthor” to (INCLUDE), BUT NOT LIMITED TO:
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* ADD (9) OROTHER MITIGATING FACTORS WHICH DEMONSTRATE
THE BORROWER’S BEST INTEREST.

See 06.60.440 ‘ *

« ADD RKQUIRMENT THAT TI1E DEPARTMENT USE THE STANDARD
MORTGAGE BANKERS SINGLE LINE AUDIT PROGRAM which is used
throughout the country.,

» ADD: (aj after “required to pay to defray future taxes...or other lawful
purposes.” THIS SHALL NOT APPLY TO MONIES COLLECTED IN
EXPECTATION OF A MORTGAGE FUNDING.

See 06.60.520 (a) . .,

« ADD: MORE THAN JUST MONETARY PENALTIES, AND USE
VARYING LEVELS OF DISCIPLINE FOR DIFFERENT LEVELS OF
INFRAtCIIONS from:

0 a)give warning, *
0 b) disciplinary actions,
0 ) suspensions,
.0 d) revocations,
m <0 c)lail. . ‘

» ADD ‘SUBSTANTIAL FAULT OF THE BORROWER” language.
Example: NONE OF THESE PENALTIES OR PROHIBITED ACTIVITIES
SHALL APPLY IF THE ACTIVITY OCCURS ON THE FAULT OF THE
BORROWER.” The licensee is not liable if the borrowers lie!

» CHANGE: after “oxceed 12 months or bar” replace “another" with SAID..

*See 06.60.520 (c)
A “prohibited person" should be able to perform some duties—define??

Sec 06.60-600 ,

DELETE OR DEFINE THAT THIS FEE APPLIES TO ALL MORTG AGE
LOANS WITHIN THE STATE OF ALASKA REGARDLESS OF LICENSED OR
EXCLUDED STATUS.

See 06.60.610 ’
* (a) WHY 25% COMMISSION?
* (u) WHY PAY ONLY ANNUALLY v. monthly or quarterly*?

See 06.60,990 (2) !
CHANGE “BORROWER” MEANS A PERSON S110 INQUIRES, APPLIES FOR,
OR RECEIVES...

See 06.60.990
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» ADD DEFINITION OF PERSON: “PERSON” MEANS INDIVIDUAL,
CORPORATION, LLC, PARTNERSHIP, SOLE-PROPRIETOR OR ANY
LEGAL ENTITY™*

1 Soc 06.60.990 (9) | o«
CHANGE “person” to LICENSEE

« See 06.60.990 (11)
CHANGE individual to PERSON

Stic 06.60.990 (14)
DELETE OR redefine as “USED AS THE BORROWER'S PRIMARY
« RESIDENCE.” »

P (B
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Josh Applebee

From: Eddie Burke [frontiermortgage@yahoo.com]
Sent:  Thursday, February 23, 2006 2:26 PM

To: Rep. Tom Anderson

Subject: Legislative concerns Hb-424

Rep, Anderson (Tom)

I have concerns about the intentions of this Bill (HB-424)and how the end result may affect small Mortgage Brokers

like myself.

My office is located in Muldoon and we represent borrowers that larger lenders often turn-down. We work with
outside lenders that specialize in provide more lending options for individuals who traditionally do not qualify
under *‘conforming' loan programs. Removing these options and competition would not help the consumer.

Theres asaying, "Ifyou can’t buy someone out, then legislate them out.” Creating legislation that makes it more
difficult for smaller businesses io compete., is not the role of government.

I hear this is being done to protect the consumer, but laws are already in place that protect the consumer. The
legislation I've seen, places a large financial burden unevenly on small Brokers. We don't mind over site and testing,
it's large fee's and annual cost that will drive us out. |do 1-4 loans a month, where Residential Mortgage and others do
150 loans a month. Placing the same cost on us small Brokers, is nothing more than running off the competition,

(which I'msure they would like)

It's my understand there is more legislation coming that will be specific to us brokers and will be blended with HB-
424? 1 would ask that all this legislation be held in committee so that hearings can b™ held in the interim this summer.

Thank you for the opportunity to give you a briefexplanation of my concerns.

Congratulations on your wedding.

Eddie Burke

Eddie Burke
Owner/Branch Manager
1st Frontier Mortgage
322 Muldoon Rd. Suite B
Anchorage, Alaska 99504

Ph 907-222-6001

Cell ~07-229-2287

Fax 907-222-1478
frontiermortgage@yahoo.com
www.firstfrontiermortgage.com
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Josh Appleboe

From: Cris/ Kelstar Alaska [cris@kel aralaska.com]
et Wednesday, March 01, 2006 4:53 PM
To: Rep. David Guttenberg; Rep. Harry Crawford; Rep.Norman Rokeberg; Rep. Bob Lynn; Rep. Gabrielle LeDoux;

Rep. Pete K" tt; Rep. Tom Anderson

Vernon W. Rush; John Martin; Doug Isaacson; Joe Brammer;dwightd@evergreer tlaska.com;
Don.Nagel@sba.gov; connie.marshall@sba.gov; spalin@mtaonline.net; broadcast.sp4g@gci.net; Sen. Charlie
Huggins; Sen. Lyda Green; Rep. Bill Stoltze; Rep. Carl Gatto; Rep. Mark Neuman; Rep. Vic Kohring

Cc:

Subiject: CS for HB 424 Mortgage Lenders and Brokers
Importance: High

To: Committee Chair Anderson and Committee Representatives

RE: HB 424 and CS Senate Bill 272,
Mortgage Lender / Mortgage Broker Act

My name is Cris Skinner, Broker/Owner of Kelstar Financial of Alaska Mortgage Company. |am also a member of the National
Association of Mortgage Brokers, Alaska Chapter (AKAMB), but more importantly and advocate for the interests of the
consumer. | am corresponding with you today in reference to the current proposed bills, HB 424 and CS Senate Bill 272. My
purpose of this correspondence is to voice my concerns, stance and oppositions to the above mentioned Bills, not only as a small

business owner, but foremost for the good of the consumer.

I would first like to say I am in favor of licensing and education of everyone who is dealing with the consumer in the mortgage
industry. However, the above mentioned proposed Bills are missing a main ingredient:. PROTECTION OF THE CONSUMER.
Neither of the Bills discuss licensing and/or education requirements of loan officers or those in the industry who work directly
with the consumer obtaining loan application, credit reports and all other pertinent documents in the loan transaction. Itis a
known fact that fraudulent and unscrupulous activities begin at the loan officers level. 1 am a member of the Legislative
Committee for Alaska Association of Mortgage Brokers and this committee was working diligently and jointly with Alaska
Mortgage Barkers Association in drafting a Bill which included licensing and education of loan officers. Since then, the Bill was
introduced by another organization, without o> knowledge or content and are missing the main component in the efforts of
consumer protection; the licensing and the education of loan officers. The current Bills also “exempt” many in the industry. All
loan officers in any entity should be required to be licensed and educated in order to provide true consumer protection.

Secondly, the current proposed Bills are allowing far to many exemptions from licensing. These bills are tailored to
exempt anyone who closes 6 loans or less in six months, anyone who engages in business as a bank, savings institution
or credit union, a "quasi-govermental” agency and any “nonprofit organization”,just to name a few. Basically, the only
entities truly being licensed will be the unaflfiliated mortgage brokers. It is my position that NO ONE should be exempt
when dealing with the protection of the consumer from unscrupulous, unethical and fraudulent activities. 1have been
told the “exempt” status is due to being Federally Regulated. As a Mortgage Broker, we too are held and regulated
Federally, by RESPA, Fair Housing Act, Fair Lending, Predatory Lending etc. etc. In addition, we are bound by our
broker agreement with lenders to follow all above regulations or the broker/lender agreement is terminated and reported
to proper authorities. These “exempt” status entities are not free of fraudulent, unethical and unscrupulous practices
and should be included in State regulations and auditing. This is also my stance in reference to the licensing and
education of all loan officers accepting applications from the consumers and quoting mortgage terms...no exemptions.
Again, the most important component in consumer protection is licensing and education of loan officer and that
component is not present in these Bills. In fact, these Bills work against the consumer by not requiring licensing and

education of loan officer and allowing to many “exempt” entities.

As a member of the Alaska Association of Mortgage Brokers, cur organization has been pushed out of this process and have not
been given the opportunity to work on the current proposed Bills. As a small business owner, | feel the current Bills are not

3/2/2006
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tailored toward the best interest of the consumer, but instead requiring financial burdens to be placed on smaller entities and more
costs to operate. This too is not in the best interest of the consumer as we will either have to pass the costs on to the consumer or
close our businesses. This will take away financing options for the consumer as we have many programs larger entities may not.
| feel this is walking the fine line of Fair Business Trade and protection in place under the Small Business Admir * ration. In
addition, the lack of definition of sections and verbage leaves many questions and many gray and white areas throughout these

Bills.

Below, | have outlined section by section of SB272 which will provide evidence of my oppositions and concerns.

Sec. 06.06.060 - Bonding. A $25,000.00 bond is required. A bonding company will base the cost of the bond on the net worth
and assets of the Broker. The smaller the Broker, the larger the costs. Item (e) in this section states “if the department determines
at anytime that the bond required under (a) o fthis section is unsatisfactoryfor any reason....the department may require an
additional bond... This section is lacking further definition of “unsai.”factory” and what the specific criteria is needed by the
bonding company.

Sec 06.06.080 - Determinations for licensing. Before approving an appl!cationfiled under as 06.06.030, the department shall
determine that (2) thefinancial responsibility, experience, character and generalfitness o fthe applicant... Further define
“financial responsibility”. Is this business related and/or personal? Ifan ov/ner or officer is faced with unforeseen medical bills
they can’t pay is this grounds for disapproval? Experience....if there are no education requirements set forth, how can disapproval
be based on experience? General fitness of the applicant...what exactly does this mean?

Sec. 06.60.210 - Annual license fee. | propose a biennial license fee of $250.00. due to the fact we will also be imposed with the
additional license fee under the Alaska Business License Act.

Sec. 06.60.340 - Examination of licensees. This section is requiring an audit by the State Department at the rate o f375.00
per hour, plus per diem, travel and housing o femployees ofthe State. The main issue with this is “what will they audit”
Mortgage Brokers only maintain copies of the preliminary paperwork received from the borrower. All originals and final loan
documents are held by the lender. Again, what will the department audit? Also, how will the department handle the fees for
consumers who make false complaints? Will the Broker still be liable if it is found the Broker has NOT engaged in activity
prohibited under this bill? Again, costs to Broker to be passed on to consumer or ca se financial hardships to continue in
business.

Sec. 06.60.420. Prohibited Activities. | am in favor of regulating prohibited activities, however the proposed Bills do not
discuss the penalties other than revocation of license. For instance, if money is taken from an escrow account, this could be
considered a felony. Ifan appraiser is not paid for an appraisal, what level of penalty will be and who will decide. Isthe
department taking on the task of a *“‘collection agency” for an appraiser? Also, in an Earnest Money Contract, it is indicated that
either buyer or seller is to pay for .he appriasal. If the said party in the contract does NOT provide funds for the appraisal, how is
the mortgage broker protected agf inst this cost?

Under this same section, the entirety of (11) Verbage needs to be defined in the event the borrowers qualifications change. For
instance, the original credit score is 689 and the final credit report is 642, this changes the borrowers qualification. Anothei
instance is if the borrower has obtained a new liability that did not reflect on the original credit report.

These are only a few of the issues, and again the verbage in these Bills lack definition and leaves many gray areas. Firct and
foremost, these proposed Bills are lacking the intent of consumer protection. What is does do is allow the larger entities to
overcome any financial burdens and monopolize the market. It is my stance that mortgage brokers are being treated unfairly and
undue requirements and costs are being required of mortgage brokers without equivalent requirements and costs being demanded
of other members of the mortgage conduit. These extra costs will have an adverse affect on the consumer due to costs being
passed onto the consumer or taking away options for the consumer if the mortgage broker can no longer afford to stay in

business. Finaliy, it seems apparent the smaller brokers have been push aside when drafting these Bills and no one from
the Association of Mortgage Brokers have NOT been included in any area of this process. |am hoping this is an

oversight but am concerned it is intentional.

It is my request the committees and all involved in the response and review of these Bills to evaluate these bills according to
whether or not they truely protect the consumer. Also, evaluate the restrain on trade and existence of smaller mortgage brokers as
well as inflating costs which, in essence, could be passed onto the consumer.

Thank you in advance for your time and consideration in this matter.

Cris Skinner
Sr. Mortgage Consultan.

3/2/2006
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From: Vernon W. Rush [rushioanak@yahoo.com]
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Vernon W. Rush
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729 "N" Street, Anchorage, Alaska
Serving Aiaska Clients for 28 Years
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(907) 929-2224
Alaska Capital.com
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To: Senator Ctn Bunde, Ci.air of Senate Labor and Commerce
Representative Tom Anderson, Chair of House Labor and Commerce

And: All committee members
CC: Senator Wagoner

Re: HB 424 and SB 272 “An act relating to mortgage lenders, etc.”

Sirs,

My name is Vernon W. Rush. lown or am involved in several entities that provide “A”
mortgage loan paper through National Lenders such as Bank of. vmerica or Countrywide
ui J/or alternative financing for Alaskans depending on nropert'’ offered as collateral
and/or credit. 1loan my own monies as well. Most of my clie.its have been with me 15
years cr longer. | own Alaska Capital, am a irtner in Equity investors, am managing
partner of Astoria Investments, am a member of the Independent Lender’s Association,
the Alaska Mortgage Brokers Association and chair of the Legislative Committee. | am
also a licensed Real Estate Broker in the State of Alaska and a member of the Mat-Valley
Board of Realtors. I hold several degrees. | have been involved in Banking and Real

Estate since 1968.

Having been involved in a desire to create licensing since 1999 (and with the office of
Lisa Murkowski as an Alaska House of Representatives Member), 1 would like to ofier
my views and background on the above proposed le[ slation.

First let me point out that by definition, ALL LENDERS are predatory. The public
or borrower cannot change the note or trust deed as they wish. As the Bible puts it,”not a
borrower or lender be.” In today’s society borrowing is sometimes a necessary evil. Itis
found and established by FNMA and HUD audit that almost all fraudulent and deceptive
lending results when the borrower contacts or is contacted by the lender’s loan officer or
representative. It is not done once the lon has been generated ard sold to HUD or the
secondary loan market. This situation is now being addressed rationally by
registering ALL signers ofa uniform mortgage application (1003) (loan officers). 1,
personally, am slated to appear in Washington at the end of this month to add my name to
the proponents of the “Responsible Lending Act”. (HR 1295)

The proposed legislation before you started as ai 1l backed by the independent
Lenders Association to license Lenders so that we could be tracked and monitored
by the state. Itwas a no-frills, no-nonsense piece of legislation that would have done
precisely what was intended. It was crafted and presented as a stand-alone document. It
was to ensure that a lender was a rea’, angible entity and could provide the funds
that were being offered. This protected the public in that they could be assured that a

promised loar, could be funded by a licensed lender.

While the above was going on, the Division of Bulking was developing a proposed bill
with the consen is of the n.engage bankers and mortgage brokers. That effort contained



provision for licensing Mortgage Bankers, Mortgage Brokers and Origin,"ors/loan
officers of mortgage loans. It not only contained financial requirements but educational
requirements as well. It is this addition as well as non-essential additions to the above
bill that makes it very murky at present. It has turned a sti ight-forward bill into a
collection tool for appraisers, mortgage qualification tool for Realtors, exemption tool for
about everyone and cost increase tool for the public. In short, it .ocs not protect the
public, does not promote the growth of the industry, ignores competency, increases
costs to the public, is detrimental to small business and does not serve any sociallv

redeeming value.

It has been advised by my attorney and 1’'m sure you could check with legislative counsel,
that since most legitimate brokers (Alaska Mortgage Broker Association Members) have
“independent contractor” agreements with their lenders who are Federally Chartered
banks or institutions, which provide for duties perfom d and responsibilitier to abide by
federal mortgage loan guidel.nes they would be exempt because they have federal

(exem; Istatus) oversight. Rates, terms, commitments, underwriting and approvals as
described in definitions on page 18, are all dictated by the lender. It would only preclude
rm ibers ot the Alaska Mortgage Broker Asso aation from brokering and open them to
auuit of transactions funded by non-exempt lenaers. In fact, ECEPTING (C) and (D) the
definition of a broker as defined under section 06.60.990, page 18 IS ONE OF ""HE
DEFINITIONS OF AN ORIGINATOR OR LOAN OFFICER as contemplated by some
authors in the Federal Responsible Lending Act A commissioned mortgage loan officer
(originator) is simply an individual (broker) who has elected to “sell” his production

(pipeline) to only one lender.
I woulld ask you to consider and recomirend he folloving:

1. I'know that there is a copy of the Originator’s proposed licensing with 1lim Kelly, the
lobbyist for the independent lenders or | have attached it to this letter. 1would
recommend that it be added as a rider to this bill as part and parcel of the industry. This
would be because a broker mirrors originators more than a lender.

2. Delete all reference to mortgage brokers in be present bill. They are not lenders nor
do the j hoid themselves to be so.

3. Dc <ete collection efforts for Appraisers ‘\here are other legal channels for them to
address non-payment.

4. Require T ist accounts for arv funds pre-paid by the public held by ANY LENDER,
BROKER, or INDIVIDUAL for third-party reports

5. Delete exemptions for any entity that is not DIRECTLY monitored by a Federal or

State oversight agency.

Let’s keep it simple  you are either a lender or you are a broker/originator. You might
do both, but you need to qualify as both. If we want to protect the public especially from
internet companies, lets make all originators of any loan solicited in A.aska, subject
to Originator/Loan Officer licensing so that the public knewO0 thrf they are dealing with
a knowledgeable, responsible person that is licensed, bonded and tracked by ' e State

Government.



I am in the process of hopefully opening a small office in Ninilchik, Alaska. | have built

a home on the Ninilchik River and would prefer working in my area. The bill, as
presented, would severel) .imit what | could offer to the residents of the area and make
mortgage money more scarce and expensive. |would hope you will consider the rural

areas when passing any legislation.

Thank you for you ind attention,

Vernon W. Rush



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version: H3 424
() Publii h Date:
Revision Date/Time (Note if correction): Dept. Affected: Commerce
Title Mortgage Lending ‘rdu Banking & Securities (536)
Component Banking & Securities
Sponsor Labor & Commerce
Requester Labor & Commerce Component No. 2808

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
FYy 2009 | FY 2010 FY 2011 FY 2012

OPERATING EXPENDITURES FY 2007 FY 2008

Personal Services 1211 1711 121.1 1211 1211 1211
Travel 15.0 15.0 15.0 150 15.0 15.0
Contractual 58.0 58.0 58.0 58.0 58.0 58.0
Supplies 15 15 15 15 15 15
Equipment 4.8 Q0 00 Q0 00 Q0

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 200.4 195.6 195.6 195.6 195.6 195.6

CAPITAL EXPENDITURES

|[CHAN3E IN REVENUES (1156) | 259.2 | 228.4 348.5 348.5 348.5 3485 |

1002 Federal Receipts
1003 GF Match

1004 Cc

10C' GF/Program Receipts
1037 GF/Mental Health

Receipt Supported Services (1156) 200.4
TOTAL 200.4 195.6 195.6 195.6

195.6 195.6 195.6 195.6 195.6
195.6 195.6

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: Q

POSITIONS

Full-time 2 2 2 2 2 2
P/rt-time

Temporary

ANALYSIS:  (Attach a separate page itnecessai/)

This legislation would require the licensing and regulation of people making and brokering mortgage loans
to borrowers. The division estimates there are about 22,000 mortgage documents filed each year in
Alaska. The division anticipates needing two additional staff to implement the provisions of this legislation-
one Financial Institution Examiner |, and one Business Registration Examiner position. Travel funds would
cover the cost of 20 trips to conduct examinations of licensees. Coniractual expenses include $25.0 for
the Department of Law to draft and enforce orders resulting from investigations, and $33.0 to contract for

the collection of the documentation filing fees.

Phone 907.269.8144
Date/Time 3/6/06 2:52 PM

Date 3/6/2006

Prepared by: Mark Davis, Director
Division Banking & Securities

Approved by: William C. Noll, Commissioner
Agency Commerce, Community, and Economic Development
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 424
2006 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Revenue: The division estimates this legislation would generate S259.2 in the first year due to the initial
licensing of an estimated 112 establishments ($39.2 resulting from $250 per license and $100
investigation fee per establishment, and the collection of $220.0 in document filing fees (22,000
documents at $10 per document.)) In the second year, the division anticipates licensing 24 additional
establishments for a total revenue amount of $228.4 which results from $220.0 in document filing fees and
$8 4 in license fees.) In year 3 the division anticipates generating $348.5 ($126.0 results from the
examination of 56 establishments at a cost of $2.25 per examination; $220.0 document filing fees; and
$b.4 in new licensing fees for 7 new establishments.) Years 4 and 5 are expected to generate a similar

amount of revenue.



| appreciate the opportunity to give testimony on the proposed licensing of mortgage
lenders.

The opinions expressed herein arc not the official position of any organization, but my
own personal opinions.

First 1 would like to give you a little background information on myself so that you may
better understand my views.

1 have been a resident of Alaska since 1959. 1 went to school here and served in the
Alaska National Guard. Since 1977 | have been involved in the real estate industry. 1
have been a real estate broker, investor and developer. For the last 20 years 1have been
in the mortgage loan business. | have been a loan originator, manager in charge of
production for one of Alaska’s largest lenders as well as the manager in charge of all their

branch offices.

I am a member of the Predatory Lending Task Force in Anchorage represei.iing the
Alaska Association of Mortgage Brokers.

Presently I’m the executive manager of a small net branch operation that is affiliated with
a large mortgage banker company.

I am the past President of the Alaska Association of Mortgage Brokers (AKAMB) and a
founding member of that orgarzation. 1 presently serve as the Committee Chair for
membership, and a member of the Legislative Committee for AKAMB.

In addition, 1 am the Presidem-Elect of the Western Regional Mortgage Brokers Lenders
Conference (WRMBLC). WRMBLC is an organization of fourteen western states that
puls on an educational program each year for people in the mortgage loan industry to
receive education, up to date information from national leading experts, and a face-to-
face expo with the nation’s top mortgage lenders. This event has over 4,000 attendees

with over 300 exhibitors.

As ou can ascertain from the above information, 1am a long time Alaskan with deep ties
to our state. As such, 1am very interested in the long term care of our state.

To that end, 1was part of a small group of people that wanted to start an organization to
promote professionalism, high ethics, and licensing of the mortgage industry in Alaska.
We organized and started AKAMB as an affiliate of the National Association of
Mortgage Brokers (NAMB) because they espouse the same things we desire. NAMB has
a Code of Ethics that all must adhere to in order to become a member, as well as
Professional resignations that can be earned through their educational classes.

Mortgage lending is a multi-faceted process. Part of the process is the availability of
funds for loans and their associated programs. Perhaps some of you remember the mid
eighties during the real estate downturn we had here in Alaska. Part of the problem back
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then was that many mortgage lenders (we call them markets) pulled out of Alaska along
with the mortgage insurance companies (who insure many real estate loans). Funding
was difficult in those times.

One of the reasons was, Alaska has always been a “cash poor state” for mortgage
funding. We rely on national markets that obtain most of their funding via mortgage-
backed securities on Wall Street, to do business in our state. It is a constant job of
convincing national markets, even today, to do business here. Many markets still think of
as igloos and dog sleds when they think of Alaska. They have no idea how vast this state
is and that our utility bills in the summer aren’t that bad, because we don’t have to

refrigerate our igloos, we have real homes.

Each year when 1 visit the markets that come to WRMBLC, | urge them to do business in
Alaska. The more that do, gives our clients more and better mortgage capital. As we are
considering licensing, we want to make sure it is done on a fair and even basis so that our
markets do not begin to leave Alaska. After all, our state is really small potatoes on a
national level compared to other states that we have to compete with for the same

mortgage funding.

As far as a client is concerned, the mortgage conduit looks all the same to them. It makes
no difference to them if they are with a mortgage lender, bank or broker. They want a
loan for their new horr\ This is arranged by talking to an originator, usually in person to
get the terms they want. The mortgage loan business is a “people” business. The best
way to control it is to license the “people” involved.

To be effective we need to license mortgage company entities. Requirements need to be
fair and reasonable considering that many entities are small business.

But, more effectively, we must license all mortgage originators. They should be subject
to a background check, testing for competency, and subject to continuing education
requirements. Originator must work for a licensed entity in order to perform their duties.

By licensing the industry, we are able to protect the public from unscrupulous operators.
If the originator is subject to licensure and does not perform legally, his/her license can
be taken away. That affects their ability to earn a living.

By the same token, if mortgage company entity does not conduct business legally arJ
control their originators, their license can also oe taken away, thereby affecting their

ability to earn income.

In regards to the proposed legislation;

I believe the intent of this legislation is to license mortgage company entities rather than
individual originators. The language needs to be more clearly written. The bill has so
many exceptions, that it appears very little would be accomplished with licensing. The

2

Mortgage Licensing
John Martin



bill was also written with some of the language from the Division of Banking and
Securities. While | appreciate their interest in licensing, the mortgage lending business
does not have a “depository relationship” with its clients. As such some of the language
needs to be changed and or deleted.

Our legislation needs to be a comprehensive bill that addresses the full picture and not
just part of the solution. We want it done right the first time and do not want to have to
come back to the legislature for future changes and additions.

1 believe it would serve the public well if the legislature would obtain input from the
Alaska Association of Mortgage Brokers members as well as the Alaska Mortgage
Bankers Association members along with the independent mortgage lenders in this state.
I dare say, most independent lenders are not aware of this bill. I think you will find most
are very interested in the subject and would like to sec the public protected in a fair

manner.
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The following comments are for the CS for Senate Bill 272 (L&C), 24-LS1644M, that
was also adopted by House (L&C) on 3/1/06.

Under “BILL FOR AN ACT”
I would add mortgage companies/entities to clarify that the legislation is for company

related entities.

Sec.06.60.010 (a)
Would change “a person” to entity (entity could also mean sole proprietorship). In fact

many mentions of p< son in this legislation could be replaced by entity.

Sec 06.60.010(b)
Would change “a person” to entity

Sec 06.60.20 Exemptions (1)
Would delete this section, everyone should be subject to licensure to protect the public.

Sec 06.60.20 (2)
Would delete this section

Sec 06.60.020(3)
Would delete “a subsidiary and an affiliate”

(Pl se note there are approximately 300 originators in the state, almost two thirds
would be exempted under the proposed bill as written).

Sec 06.60.020 (4)
Would delete this entire section, a non profit needs the same accountability as any other

entity to the general public. Non profit Joes not mean they arc competent.

Sec 06.60.020 (6)
Would delete this entire section, fiduciary for an employee pension trust is not

necessarily competent in mortgage lending practices, nor would they necessarily grant a
loan on the best terms.

Sec 06.60.020 (7)
This section is confusing.

I would delete this section
Anyone who receives monetary enumeration needs to be subject to licensure

Sec 06.30.030 (4), (A), (B), (C)
Would delete requirements for residence address
I don’t about you, but 1would like to limit the amount of “junk mail” I get at home. This

provision is another way for people to obtain my address.
4
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Sec 06.60.040 Investigation
Would reduce nonrefundable fee from $500 to a more realistic fee of say $200

Sec 06.60.050 Initial annual fee
Would change to read Biennual fee (every two years)

Sec 06.60.070 Issuance of license (a)

Would change 90 to 30 days
Why in the world would it take 90 days to issue a license??

Sec 06.60.080 (2)
Explain how “financial responsibility, experience, character and general fitness” and “the

organization and operation of the applicant will o, crate in compliance with AS
06.60.400-06.60.440” would be determined. Sounds too vague ,.id open to

interpretation.

Sec 06.60.090(1)
Explain how this section would be determined
Bear in mind that a broker docs not have a need for a net worth in order to do business

with their markets, so we should have an exception for theri.

Sec. 06.60.200 (a) t nnual Report
What docs “concern.ng the business and operations of each location” really mean, needs

to clarified as to exactly is needed.

Sec 06.60.210 Annual report
Would change to a Bi-cnnual fee of $250 (every two years)

Sec 06.60.220 Location of business of making loai

Would delete this section
An entity should be able to operate anywhere they want. If they arc affiliated with

another type of entity, that should be disclosed to the general public at loan application.

Sec 06.60.250 (a)
Define “sound and accepted accounting practices”.

Sec 06.60.270

Seems confusing, needs some clarity.
I would think that a person could be an independent contractor or employee of a licensee

if they did not perform functions that are covered by licensure.
The section also talks about a 7 or 5 year limit for previous crimes, why not delete the
time frames or make them the same if deemed necessary under other provisions of law??
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Sec 06.60.280 Minimum net worth

“pbalance of the accounts maintained”-what accounts, and how is “Monthly Average
Balance” determined?? On a 12 month, 36 month period? Because this formula could
change, a person might not be in compliance and not be aware of it. We wouldn’t want

to punish an innocent person.

Sec 06.60 340 (a) Examination
The last sentence, after “The department shall conduct the examination' delete “at least

every 36 months™ and add: “when deemed necessary”. There is no need to examine
unless the department is receiving complaints. We don’t examine real estate brokers or
property inspectors every 36 months, why should we do itto’ ic rs?

Sec 06.60.340 (c)(1)
Delete "safes, and vaults of the licensee:” (Banking language not pertinent)

Sec 06.60.340 (d)

Delete this section
This seems nke in attempt by the state government to build an empire on the backs of

small business. Their funding for this should come solely from license fees. It would be
hard for small business to budget for this and of course the expense is going to be
covered by the general pub ic in the form of higher costs for financing. Again this is

banking language.

See 06.60.400
After “a person” add, or entity

See. 06.60.410

Delete this section
This section is redundant. Mortgage entities are already charged with compliance with

Federal regulations and laws. We don’t need another level of bureaucrats tr>ing to
interpret Federal issues, let alone having to pay for them. The expense will be untimely
be paid for by the consumer. Why would Alaska legislatures want to be involved with

Federal regulations?

Sec 06.60.420
After “a person” add or entity in the first paragraph

Sec 06.60.420 (7)
After “a person” add or entity

Sec 06.60.420 (8)

Delete
Why should a licensee be held hostage for non payment of a bill? Why should a licensee

now be a collection agency for appraisers? If a licensee doesn’t do this for realtors or
home inspectors, why for appraisers? This section is not pertinent.
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Sec 06.60.420(10)
Would add (C)-The underwriter changes any portion of the loan request including but not

limited to rate, term or down payment or loot program.

Sec 06.60.430

Delete this section
A borrower should be able to refinance whenever and however they want without

permission from the “state” to do so. These borrowers have been through the loan
process before and know how it works and are a better judge of what is good for their
individual situation than anyone else.

Sec 06.60.440 (a)
Define “other lawful purposes.”

Sec 06.60.520 (a)
After “exceed 12 months or bar” replace “another” with “said”

Sec 06.60.520 (c)
A “prohibited person” should be able to perform some duties that are not related to

licensure, —define ??

Sec 06.60.530
Any penalties levied should be relevant to the seriousness of the infraction.

A clerical error for example should not be as severe as covering up important facts of
fraud, etc.

Sec 06.60.600 & Sec 06.60.610

Delete this section
This is an unwanted tax on the consumer. The funds are not needed. Besides, why gw..

away 25% ? The consumer would howl at this. Any funding for this legislation should
be derived from license fees.

Sec 06.60.990
(9) change “person” to licensee

Sec 06.60.990
Delete (14)

Sec 06.60.990
Add (15) “Entity” to include: sole proprietorship, partnership, corporation, LLC, etc.
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In conclusion:

The present CS as is written needs major revisions to be effective. Italso doesn’t make
sense without provisions for originator licensing. 1would say that most problems in the
mortgage loan industry arise from a misunderstanding between the loan originator and

the client and not the loan entity.

Clear effective laws are necessary to protect the public and to promote professionalism
for all mortgage loan originators. Control of lending entities, proofof competency and
education of originators is what will best serve the public in one comprehensive bill.

In the mortgage loan business we have to have two packages for loan approval: the credit
package on the borrower, and the property package that concerns property issues. We
need the same thing for mortgage lending: licensing of entities and licensing of

originators.

I’m sure with mor/ time to evaluate the oresent CS | could have more comments.

lappreciate your attention to these matters and would be happy to entertain any questions
you may have or you may call me at 907-250-9000.

Respectfully Submitted.

John Martin
Anchorage, Alaska
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Representative Tom Anderson

emall: Representative_Tom_Anderson@legis.state.ak.us

CSHB 424(L&C) The Alaska Mortgage Lending Act of 2006
Sponsor Statement

“An Act relating to mortgage lenders and persons who engage in activities relating to mortgage
lending; and providingfor an efectve date.”

Alaska is the very last state not to license and regulate residential mortgage lending. Because of
this fact, the Alaska Division of Banking and Securities has no authority to investigate the more
than 20 complaints and over 50 phone calls it receives weekly about questionable lending practices,
and can do nothing to protect Alaska consumers from fraud, questionable lending or brokering
practices. Increased access to internet lending in recent years has contributed even further to the
growing number of complaints and has caused the U.S. Congress to seek ways to strengthen
consumer protection in an area representing, to some, the largest single investment they will make

in their lifetime.

Recognizing this problem, the mortgage lending industry in Alaska has been meeting for several
years to develop legislation to balance protection of Alaska’s consumers while insuring sufficient

access to residential mortgage loans.

During the past year the Alaska Division of Banking and Securities has worked closely with several
leading Alaska mortgage lending groups to develop legislation to address this problem but to date
no consensus, one acceptable to everyone, has been found. However, the concept of an attempt to
regulate the mortgage lending industry in Alaska and is supported by the Alaska Division of
Banking and Securities, the Alaska Mortgage Bankers Association, the Alaska Mortgage Brokers
Association, the Independent Lenders of Alaska, the Alaska Realtors Association and the AHFC.

CSHB 424 has been introduced as a starting point to address this problem and grant the Division
enough licensing and regulatory authority to begin addressing the growing number of complaints

Alaska home buyers are experiencing.

This legislation does not address, and will not solve, all the issues Alaskan home purchasers face,
but it is a strong first step. Additionally, more controversial legislation, addressing loan originators
and other issues needs to be pursued. This effort to establish accountability in the mortgage lending

industry in Alaska is vital and past due.

I urge your support for CSHB 424.

HB 424 - 24-LS1504\F March 5, 2006
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CSHB 424(L&C) Mortgage Lending
Sectional Analysis

"An Actrelating to mortgage lenders and persons who engage in activities relating
to mortgage lending; and providing for an effective date." This Iegislation brlngsthe

business of mortgage lending and brokering under the supervision of the Division of
Banking & Securities (Division). In this sectional, the legislation is referred to as “Act.”

Section 1

Article 1 Licensing.

Sec. 06.60.010 Subjects mortgage lenders and brokers to licensing by the Division.
Sec. 06.60.020 List various exemptions from licensing under this Act.
Sec. 06.60.030 Provides the requirements for licensure application under the Act.

Sec. 06.60.040 Requires the Division to investigate applications for a license under the
Act.

Sec. 06.60.050 Requires the initial license fee to be submitted with the application, and
defines the next due date for the license fee.

Sec. 06.60.060 Sets out bonding requirements and amounts and give the Division
authority to increase the amount set in this section.

Sec. 06.60.070 Requires the Division to issue a license, or reason for refusal to license,
within 90 days of the filing of the application.

Sec. 06.60.080 Details those items the Division must consider in its determination of
whether or not to issue a license.
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Sec. 06.60.090 Outlines a list of additional grounds for disapproving a license.

Sec. 06.60.100 Gives the Division the authority to define the form oi the application and
req jires the licensee to supply an address for where business will be conducted, and

includes the Internet, if appropriate.

Sec. 16.00.110 Defines the duration of a license and restricts the transfer of a license.

Article 2 Licensee Obligations.

Sec. 06.60.200 Requires submission of an annual report, gives the Division the authority
to specify the form and content and provides for a $25/day for late filing.

Sec. 06.60.210 Sets annual license fee at $250.

Sec. 06.60.220 Prohibits the licensee from conducting other business from within the
licensed office unless disclosed in the initial application.

Sec. 06.60.230 Gives the licensee the authority to relocate a licensed office upon giving
the Division a 10-day prior notice.

Sec. 06.60.240 Requires a licensee to inform ihe Division within 10 days if there is a
significant change in the business operations.

Sec. 06.60.250 Provides guidanc) and outlines requirements for record keeoing.

Sec. 06.60.260 Requires a licensee who'’s office is located outside of Alaska to make
records available at a location within Alaska, or to pay cost incurred to examine at its out of

state office.

Sec. 06.60.270 Defines disqualified person and banishes them from most aspects of a
licensed office/business.

Sec. 06.60.280 Sets out minimum net worth requirements for licensees.
Sec. 06.60.290 Requires the license be conspicuously posted.

Article ... Discipline of Licensee.
Sec. 06.60.300 Requires the Division to revoke a license in specific situations.

Sec. 06.60.310 Provides the ability for a licensee to surrender a license and the process,
and requires surrender in the event of 12 consecutive months of inactivity.

Sec. 06.60.320 Provides the effect of revocation, suspension, or surrender of a license.
Licensee must divest itself of all outstanding loans.
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