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res A of the violation is $500 or more but less than $25,000. Obtaining an 

unemployment contribution rate by deception in the second degree is a class C felony.

(d) A person commits the crime of obtaining an i employment contribution 

rate by deception in the third degree if the value of the difference between the rate that 

had been assigned to the trade, business, or workforce and the rate assigned as a result 

of the \ jlation is $50 or more but less than $500. Obtaining an unemployment 

contribution rate by deception in tne third degree is a class A misdemeanor.

(e) A person commits the crime of obtaining an unemployment contribution 

rate by deception in the fourth degree if the value of the difference between the rate 

that had been assigned to the trade, business, or workforce and the rate assigned as a 

result of the violation is less than $50. Obtaining an unemployment contribution rate 

by deception in the fourth degree is a class B misdemeanor.

(f) A person who attempts tc commit the crime of obtaining an unemployment 

contribution rate by deception commits the crime of attempt under AS 11.31.100.

* Sev. 5. AS 23.20.310 is amended by adding new paragraphs to read.

(8) "business" means a trade or business or a pajt of the trade or 

business;

(9) "knowingly" has the meaning given in AS 11.81.900;

(10) "recklessly" has the meaning giver, in AS 11.81.900.

* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

TRANSITION: REGULATIONS. The Department of Labor and Workforce 

Development may proceed to adopt regulations necessary to implement the changes made by 

this Act. The regulations take effect under AS 44.62 (Administrative Procedure Act), but net 

before the effective date of the statutory' change.

* Sec. 7. Sections 1, 2, and 4 of this Act and AS 23.20.297(a) - (c), enacted by sec. 3 of this 

Act, take effect July 1, 2006.

* Sec. 8. Sections 5 and 6 of this Act and AS 23.20.297(d), enacted by sec. 3 of this Act, 

take effect immediately under AS 01.10.070(c).

CSHB 242( )
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FISCAL NOTE
S T A T E  O F  A L A S K A  Fiscal Note Number: ___________
2006 L E G IS L A T IV E  S E S S IO N  Bill Version. HB242-DOL VD-UI-01 -23-2006

() Publish Date: ___________

Revision Date/Time (Note it correction): ______________ Department Labor and W orkforce Developm ent
Title: Unemployment Insurance Fund & Ta. is________ RDU: Em ploym ent Security______________

__________________________________________________________________ Component: Unemployment Insurance______
Sponsor: Representative Crawford _____________________________
R eq u e s te r  H ou se  L&C______________________________________ Com ponent N um be r 2276

Expenditures/Revenue:>_____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation un less o therw ise no ted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Serv ices 
Travel 
Contractual 
Supplies 
Equipment 
Land & S tructures 
G rants & Claims 
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

[CAPITAL EXPENDITURES | | | l l l ' ~ l

ICHANGE IN REVENUES ( ) j~ I I I I T 1

FUND SOURCE_____________________________________________________ (Thousands of Dollars)
1002 Federal R eceipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
O ther (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: None
Mart, this box (>'.) if funding for this bill is Included in the Governor's FY 2007 budget proposal: I ~1

POSITIONS ________________

Full-time
Part-time
Temporary

I
I
I

ANALYSIS: (Attach a separate page 'I necessary)
This legislation adds language to comply with federal legislation. Public Law 108-295 (42 U.S.C. 503) 
requires that a state's law contain language that will prevent state unemployment tax avoidance schemes 
and also requires that states apply meaningful civil and criminal penalties against persons who knowingly 
violate those provisions.

The anticipated fiscal impact as a result of this legislation is approximately $60.0 to $90.0 in data 
processing costs which will be absorbed by existing federal grant funds.

P rep ared  by: Thomas W. Nelson, Director Phone: 465-5933

Division: Em ploym ent Security Division  Date/Time: 1/23/06 3:48 PM

Approved by: Greg O'Claray, Commissioner________________________________Date: 1/23/2006______
Agency: Department of Labor ana Workforce Development_________
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EMPLOYMENT AND TRAINING ADMINISTRATION 
ADVISORY SYSTEM  

U.S. DEPARTMENT OF LABO R  
Washington, D. C. 20210

CLASSIFICATION

COTA Dumping

CORRESPONDENCE SYMBOL

DL

ISSUE DATE

Octob r 13, 2004

RESCISSIONS

None

EXPIRATION DATE

Continuing

ADVISORY : UNEMPLOYMENT INSURANCE PR O G R A M  LETTER NO. 30-04 C H A N G E  1

TO • STAVE W ORKFORCE A 3EN C IES

FROM : C H ER YL ATKINSON s/s
Adm inistrator
O ffice of Workforce Security

SUBJECT : SUTA Dumping -  Amendments to Federal Law affecting the Federal-State 
Unemployment Compensation Program  - Additional Guidance*

1. Purpose . To provide additional guidance to state concerning the amendments to Federal law 
designed to prohibit "SUTA Dumping."

2. Reference. Public Law (P.L.) No. 108-295, the "SUTA Dumping Prevention Act o f 2004," 
signed by the President on August 9, 2004; the Social Security Act (SSA); the Internal Revenue 
Code (IRC), includiny the Federal Unemployment Tax A r t (FUTA); and Unemployment Insurance 
F'rogram Letters (UIPLs) 30-04,14-84, and 29-83 Change 3.

3. B ackg round . UIPL 30-04 informed states of the amendments to Federal unemployment 
compensation (UC) law made by P.L. No. 108-295, the "SUTA Dumping Prevention Act of 2004." 
P.L. 108-295 amended the SSA by adding Section 2C3(k) to establish a nationw ide m inimum 
standard for curbing SUTA dumping. States will need to amend their UC laws to conform with the 
new legislation.

Since the issuance of UIPL 30-04, the Department of Labor has received requests for clarification 
ano other questions on the Federal SUTA dumping requirements This UIPL is issued to respond 
to these requests and questions. As was UIPL 30-04, it is a question and answer (Q&A) format. 
States are especially directed to Q&As 1 .2 , 14, and 15, which include additions and 
modifications to the draft legislative language provided with UIPL 30-04.

4. Ac tion . State administrators should distribute this advisory to appropriate staff. S tates must 
adhere to the requirements of Federal law contained in this advisory.

5. Inqu iries . Questions should be addressed to your Regional Office.

http://ows.doleta.gov/dmstree/uipI/uipl2k4/uipl _3004c 1 ,htm 9/30/2005
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3 Attachment.

QUESTION'S AND ANSWERS (Q&As,
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ATTACHMENT TO UIPL 30-04 

QUESTIONS AND ANSWERS (Q&As)

MANDATORY TRANSFERS -  SECT ION 303(k)(l >(A). SSA

1-1. Question: In anticipation of a major layoff. Employer A transfers the portion o f it. business 
and workforce which it will he laying off 1 0  a small company. Employer B. Since there is 
substantially common ownership, experience is also transferred. Employer B then lays off all o f  the 
transferred workforce and is charged for the resulting UC payments. Employer B then either ceases 
operating or operates with a greatly reduced workforce, thereby minimizing its UC costs. May the 
transfer of experience from Employer A to Employer B be voided in this case? II not. what can be 
done to avoid this type o f SUTA dumping?

Answer: Since there is substantially common ownership, experience must be transferred from 
Employer A to Employer B under the mandatory transfer provisions.

Although Federal law does not requu states to prevent this type o f SUTA dumping, states may 
take action. (States which charge benefits to the separating employer may be particularly vulnerable 
to this type o f SUTA dumping.) If the state determines that a substantial purpose of the transfer o f 
trade or business was to obtain a lower rate, then both Employer A and Employer B ’s accounts 
could be treated as a single account for experience rating purposes. This will prevent Employer A 
from escaping its poor experience. It is consistent with Federal law both because Section 303(k)(2) 
(B), SSA, permits states to define "employer" and because Section 3303(a)(l), FUTA. has long 
permitted the establishment o f joint accounts. To this end, the draft legislative language contained 
in Attachment II to UIPL 30-04 is revised as follows:

• By inserting "(1)" after "(a)" in the provision addressing mandator}' transfers, and

• By inserting the following new language:

(2) If, following a transfer o f experience under paragraph (1), the 
Commissioner determines that a substantial purpose o f the transfer o f trade or 
business was to obtain a reduced liability for contributions, then the 
experience rating accounts o f the employers involved shall be combined into a 
single account and a single rate assigned to such account.

The Department recommends that states consider addressing this matter.

Alternatively, nothing prohibits a state from revisiting its determination that Employer B was a 
separate legal entity for UC purposes. If, for example, the state determines that Employer B has no 
business existence separate and apart from Employer A, and, therefore, under its law should not 
have been established as a separate employer for UC purposes, then its establishment as a separate 
employer may be voided and its experience will revert to Employe1- A. (Note this approach would 
not cover transfers to a long-established business that has a separate business identity.)

1-2. Question: Although the answer to Q&.A 5 of UIPL 30-0 t provides that an "employer’s 
workforce is necessarily a part of its business," the draft legislative language attached to that UIPL 
does not specifically address transferring workforce. Instead, it simply refers to transfers o f trade or

http://o\vs.doleta.gov/L.nstree/uipl/uipl2k4/uipl_3004cla.htm 9/30/2005

http://o/vs.doleta.gov/L.nstree/uipl/uipl2k4/uipl_3004cla.htm


u u  i -  i A n a t i u i i u i i r a g e  •  0 1 o

business. May the draft legislative language be modified to specifically cite transfers o f  workforce 
or employees?

A nsw ei: Yes. The draft legislative language is just that -  draft language. It may. therefore, be 
modified to explicitly provide that transfers o f trad., or business include situations where employees 
are transferred. The follow ing language is added at the end o f  subsection (a) o f  the draft legislative 
language as optional language that the state may consider using:

The transfer o f some or all o f an employer's workforce to another employer shall be 
considered a transfer o f  trade or business when, as the result of such transfer, the 
transferring employer no longer performs trade or business with respect to the 
transfeired workforce, and such trade or business is performed b\ the employer to 
whom the workforce is transferred

Care should be taken to assure the state law doe' not require transfers o f  experience where an 
cmplovee is "moved" from one employer to anothei, without any transfer o f trade or business. See 
Q & A  1-7.

1-3. Question. The answer to Q&.A 6  in UIPL 30-04 indicates that the Department ir not defining a 
"bright line" test of what constitutes "substantially common ov nership, management, or control." 
Does this mean state law may contain a test o f "substantially common" that requires more than 90 
percent commonality? Or more than 50 percent commonality?

Answer: No. a 90 percent test would be a "substantial majority" test, while a 50 percent test would 
be a simple "majority" test. Congress could have specitied either o f these tests, but it instead chose 
a test o f "substantial" commonality. Therefore, "substantially" could include less than 50% 
common ownership, management, or control. "Substantial" common management, for example, 
might even occur where Company A and Company B share only one manager, but that one 
manager exercises pervasive control is the chief executive officer o f both companies.

1-4, Question: The answer to Q<ScA 8  in UIPL 30-04 "strongly recommends that states leassign 
rates immediately upon completion of the transfer" o f experience to avoid a SUTA dump between 
the completion of a transfer and assignment o f a new rate. If a state currently lacks the capability to 
assign two different rates to the same employer for the same year, may it retroactively change the 
employers' rates to the beginning of the rate year to reflect the transferred experience?

Answer: No. Section 3303(a)(l), FUTA, requires that "reduced rates" be assigned to an cmployci 
based on "his" experience during "not less than the 3 consecutive years immediately preceding the 
computation date." If a rate based on transferred experience is assigned to an employer for a period 
before it becomes "his" experience, the employer cannot he said to he receiving a rate based on 
"his" experience for that period.

States have other options to address 'his concern. Stales may establish a different employer account 
number for the cmployer(s) and assign the recalculated rate to that new account number.

States may also retroactively impose the state's standard rate o f contributions or the state’s highest 
rate o f contributions since these rates are not "reduced rates" subject to FUTA. (Sec UIPL 14-84 for 
guidance in determining the state's standard rate. Caution should be taken in using standard rates 
•nice in some stales the standard rate may be lower than the employer’s experience rate, either prior 
to or after any transfer.) Altlv agh this approach is consistent with FUTA. states should consider
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whether retroactively imposing higher rates on employers is equitable since employers will not 
have I dgcted for retroactive costs and because the rat ?s are not based on experience.

1-5. Question: Recalculating an employer's reduced rale in the middle of the rate year may be 
administratively cumbersome. May a state simply assign the employer the higher of the two rates 
for the remainder of '.he rate ycar° For cxa.npic. assume Employer A has a rate of 5.0 percent and is 
purchased by Employer B which has a rale of 4.0 percent. May the state assign a rate o f 5.0 pcrcen' 
to Employer B for the remainder of the rate year' his method is authorized by 11PL "9-83, 
Change 3. which discusses transfers of experience, but only when Employer B is not an existing 
employer.)

Answer: Yes, the state may assign the higher of the two rates. F lrI A s  experience rating 
requirements apply to "reduced rates." This approach always serves to increase the employer's rate. 
As noted in UIPL 29-83, Change 3, "Since assigning the highest rale results in an increased rate 
(even though it may be less than the standard rate), there is no conflict with FUTA." Although 
UIPL 29-83. Change 3, addressed only cases where the successor was not an existing employer, 
this principle also applies to cases where the successor is an employer.

States should note that this approac h may raise fairness issues. For example, assuming substantial 
co. mortality of ownership, management, or control at the time of the transfer or trade or business, 
an employer with a workforce of 10 individuals and an experience rate of 5.4 percent could have its 
trade business and experience transferred to an employer with a workforce of 1,000 individuals and 
an experience rate of 2.0 percent. The result of assigning a higher rate would be a significantly 
higher rate on a significantly larger workforce.

1-6. Question: The answ er to Q&A 8 in UIPL 30-04 provides for the option of "immediately" 
recalculating an employer's rate "after the completion of the transfer of trade or business." This 
could be problematic since this rale change could occur in the middle of a quarter. May the 
recalculated rale take effect with the start of the quarter follow ing the transfer?

Answer: Yes. Since nothing in the SUTA dumping amendments requires rates be recalculated prior 
to the next time the state calculates rates for all employers, states have latitude in this matter.

1-7. Question: The answer to Q&A (> in UIPL 30-04. says tha. where "|a]n employee of one legal 
entity is moved to another legal entity," no transfer of experience is required. (Emphasis added.)
1 lowcver. the answei to Q&A 13 in that UIPL says the SUTA Dumping amendment applies to "all 
transfers, large and small." What is the distinction between the two?

Answer: Q&A 13 applies to cases where there is a transfer of trade or business. (Q&As 5 and 14 in 
UIPL 30-04 and 1-2 in this UIPL also apply to situations where trade or business is transferred.)

The answer to Q&A 9 applies to cases w here an employee is "moved" from one legal entity to 
another, but where there is no transfer of trade or busin :ss. For example, an owner of two separate 
legal entities "moves" an individual from head of w idget making for Entity A head of graphic 
design for Entity B, but does not transfer any of the widget-making trade/business to Entity B. In 
this case, no trade or business is transferred and the "move" of the individual is in the nature of a 
reassignment.

In cases where no trade or business has been transferred, experience may not be transferred. 
Therefore, w'hen an employee’s "move" is merely in the nature of a reassignment, the state may not

http://ows.dolcta.gov/dmstree/uipl/uipl2k4/uipl_3004cla.htm 9/30/2005
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transfer experience.

1 -8 . Question. State law allows employers to voluntarily combine their experience rating historic, 
into joint accounts under certain conditions. Does the SUTA dumping legislation affect this?

Answer: No. Joint accoi nts may continue to be established in accordance with state law

The SS A’s mandatory transfer pro\ isions affect joint accounts in the same way they affect 
individual employer accounts. That is. if an employer participating in a joint account transfers tiadc 
or business to another employer and a transfer o f experience is required under provisions o f state 
law' implementing the SSA’s mandatory' transfer provisions, then any subsequent calculation o f the 
experience rate o f the joint account must take into account this transfer.

1-9. Question: Do the amendments mandating a transfer o f  experience affect what constitute 
taxable wages?

A nswer: The amendments address the transfer o f experience and of rates based on that experience. 
They do not affect determinations o f w'i it constitute taxable wages under the state’s law. As a 
result, aftei trade and business is transferred, the state may either give effect to taxable w-ages paid 
by the predecessor in determining whether the taxable wage base is met, or "restart" the taxable 
wage base for the individual at zero.

1-10. Question: Do the mandatory transfer provisions for SUTA Dumping apply when an 
employer is "reorganized?"

Answer: The keys under Section 303(k)(l)(A), SSA, are whether there is a transfer o f  trade or 
business and whether there is substantially common ow nership, management, or control. Thus, the 
answer depends on whether the reorganization involves a transfer of trade or business between 
entities under substantially common ownership, management or control.

As used in bankruptcy law, a reorganization is a "financial restructuring o f a corporation, esp. in the 
repayment ol d^bts, under a plan created by a trustee and appro ed by a court." (B lack’s Law 
Dictionary (8 th edition, 2004).) Thus, if a single employer simply "financially restructures" itself, 
w ithout transferring trade or business, then the mandatory transfer provisions do not apply.

In other cases, reorganizations are mergers o f corporations which involve a transfer o f  trade or 
business. For example, a reorganization may be a "restructuring o f a corporation, as by a merger or 
recapitalization, in order to improve its tax treatment under the Internal Revenue Code." (Black's 
Lawr Dictionary (8 th edition, 2004).) When there is a merger, the mandatory transfer provisions will 
apply if there is substantially common ownership, management, or control at the time o f the 
transfer o f trade or business.

Note the mandatory' transfer provision o f Section 303(k)(l )(A), SSA, does .ml speak in terms of 
"acquisitions." In many reorganizations, there may be mergers involving stock swaps or stock for- 
assct exchanges, and it may be argued that no "acquisition" has occurred, even though workforce 
has been moved to another legal entity within a corporate umbrella. For purposes o f the mandatory 
SUTA dumping amendments, whether there has been in "acquisition" is immaterial. What is 
significant is whether trade or business was transferred when, at the time of the transfer, there is 
substantially common ownership, management, or control. If  this occurs, then the experience must 
also be transferred.

http://ows.doleta.gov/dmstrce/uipl/uipl2k4/uipl 3004c 1 a.htm 9/30/2005

http://ows.doleta.gov/dmstrce/uipl/uipl2k4/uipl


UIPL 30-04 Change 1 Attachment P ace 5 o l 6

REQUIRED PENALTIES SECTION 303(k)(l )(I». SSA

1-11. Question: The draft legislative language attached to UIPl 30-04 provides that, in addition to 
any civil penalty, "any violation of this section ntav be prosecuteu as a” criminal offense. 
(Emphasis added.) Does this mean that inclusion of criminal penalties is optional on the part o f the
state?

Answer: No, Section 303(k)( 1 )(D). SSA, clearly requires that state law must provide that 
"meaningful civil and cr:minal penalties" are imposed under certain circumstances. (See Q&A l l> 
in UIPL 30-04.) The draft legislative language quoted in the question merely indicates that the state 
has discretion to apply criminal penalties as appropriate. As noted in Q&A 20 in UIPL 30-04, 
"States will take into account tin. amounts at issue and the likelihood of successful prosecution in 
determining which cases w ill result in criminal prosecutions."

1-12. Question: State law must provide fot the imposition of penalties for persons who 
"know ingly" violate or attempt to violate those provisions of state law that implement Section 303 
(k), SSA. and for those who “knowingly” advise another person to violate such provisions. Since it 
is often difficult to prove that an action is done "knowingly," may state law provide that penalties 
may he imposed using a lower level of proof?

Answer: Yes. The "knowingly" test is the minimum standard that state law must contain to meet 
requirements of Section 303(k)(1 )(D), SSA. States must assure tL.i any such test is at least as 

encompassing as the "knowingly" standard.

STATUTE OF LIMITATIONS

1-13. Question: Assume a "SUTA dump" occurred five years before the state identified it. The 
state's statute of limitations prevents the state from assessing contributions more than three years 
prior to the date of detection. Does this statute of limitations conflict with the SUTA dumping 
amendments?

Answer: No. Nothing in the SUTA dumping legislation overrides a state's statute o f limitation . As 
a result, in the above example, the state may limit its assessment of contributions to the three-y.a* ' 
period provided in its statute of limitations.

DRAFT LEGISLATIVE LANGUAGE

1-14. Question. Subsection (c)( 1) of the draft legislative language attached to UIPL 30-4 provides 
for civil penalties for persons knowingly violating or attempting to violate "subsections (a) and (h' 
or any other provision of this Chapter related to determining the assignment of a contribution 
rate?" (Emphasis added.) Should the "and" be an "or"?

Answer: Yes. The word "and" could be read to mean that the person must have violated, or 
attempted to violate, both the mandatory transfer provision and the prohibited transfer provision. 
Therefore the draft legislative language should be corrected by changing "and" to "or".

Also, note there is a tvpo in subsection (e)(2) of the draft legislative language. "Trade o f  business" 
should be corrected to "Trade or business." (Emphasis added.)

1-15. Question. Subsection (c)(4) of the draft legislative language attached to UIPL 30-4 provides
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that "In addition to the penalty imposed by paragraph (1), any violation o f this section may be 
prosecuted . . . May “section" be changed to "Chapter"?

Answer: Yes. Using the word "chapter" will have the effect o f making the criminal penalties 
applicable to any other provision o f  the state’s UC law related to determining the assignment o f a 
contribution rate. Note that states arc not required to apply the penalties they develop for SUTA 
dumping to other violations o f  state law. (See Q&A 24 in UIPL 30-04.)
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UIPL 30-04 Attacnment i

DETAILED EXPLAN ATION OF SECTION 303(k).SSA 
QUESTIONS AND ANSWERS 

IN GENERAL

1. Question: How do the SUTA dumping amendments affect the federal-state UC program?

Answer: States must assure their UC laws proviiL for the following:

• Mandatory Transfers. Unemployment experience must he transferred whenever there is 
substantially common ownership, management or control of two employers, and one of these 
employers transfers its trade or business (including its workforce), or a portion thereof, to the 
other employer. This requirement applies to both total and partial transfers ofbusincss.

• Prohibited Transfers. Unemployment experience may not be transferred, and a new employer 
rate (or the state's standard rate) will instead be assigned, w'hen a person w'ho is not an employer 
acquires the trade or business of an existing employer. This prohibition applies only if the UC 
agency finds that such person acquired the business solely or primarily for the purpose o f
ob’ ;ning a kwver rate of contributions.

» Penalties for SUTA Dumping. "Meaningful" civil and criminal penalties must be imp^ed on 
persons "know ingly" violating or attempting to violate the two requirements discussed auove. 
These penalties must also be applicable to any person (including the person’s employer) who 
knowingly gives advice leading to such a violation.

• Procedures. Procedures for identifying SUTA dumping must be established. The exact 
procedures do not need to be specified in stale law, but state law must specifically piovide for the 
establishment of such procedures.

These arc the minimum requirements which all stale law's must meet. States may provide for more 
stringent provisions, provided they are otherw ise consistent with Federal UC law'. For example, instead 
of requiring a partial transfer of experience only when there is common ownership, management or 
control, a stale may require transfers of experience whenever a partial transfer of trade or business 
occurs.

2. Question: Do the SI ;TA dumping amendments require my state to completely overhaul its provisions 
relating to transfers of experience?

Answer. No. The amendments do not change the way states handle transfers except as discussed in the 
preceding Q&A. As a result, a state may leave its current provisions intact while amending its law to 
provide that any stale law provisions implementing Section 303(k), SSA, override these other 
provisions. The draft legislative language attached to this UlPL takes this approach.

M AN!)A TORY TRANSFERS -  SECTION 303(k)(l)(A), SSA

3. Question: Under what conditions must experience be transferred?

Answer: Unemployment experience must be transferred whenever there is substantially common

A T T A C H M E N T  I
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ownership, management or control of two employers, and one of these employer; transfers its trade or 
business, or a portion thereof, to the other employer. Thus, this requirement applies to both total and 
partial transfers.

4. Question: Provide an example of when experience must be transferred under the amendments.

Answer: Corporation A is assigned the state’s maximum UC contribution rate of 5.4%. It establishes a 
shell corporation that is treated as a separate employer for UC purposes. The shell eventually qualifies 
for the slate’s minimum UC contribution rate of .5%. (How the new entity obtains this rate may vary 
depending on how it was established and on the state’s UC law. It may, for example, simply wait out a 
new employer period. If state law permits, it may use voluntary contributions to "buydown" to the 
minimum rate.) Corporation A then transfers all or some of its workforce to that shell. The result, absent 
the amendment, would be that, even though Corporation A controls the shell and its operations, it 
escapes a rate of 5.4% on the transferred workforce and instead pays at a rate of .5%.

Under the amendments, if the workforce is transferred to the shell, then the unemployment experience 
attributable to the transferred workforce must also be transferred to the shell. The shell’s experience 
would be recomputed based on its experience as well as the experience transferred from Corporation A. 
Assuming a total transfer of workforce and experience to the shell, the shell might even continue to 
receive the maximum rate of 5.4%.

It does not matter whether the employer transfers all or some of its trade or business to the shell. 
Experience commensurate with the trade or business transferred must be transferred to the shell.

5. Question: Why is the employer’s workforce part of the employer's "trade or business," and thus 
subject to the SU1A dumping amendments"

Answer: The employer’s workforce is necessarily a pan of its business and is the means by which an 
employer effectuates its trade or business. Without a workforce, there would be neither trade nor 
business. Thus, wnen some or all of the workforce is transferred, the employer no longer has the means 
of performing its trade or business with respect to the transferred workforce.

As noted elsewhere in this UIPL, the best-known means of SUTA dumping is the manipulation of an 
employer’s workforce/payroll. Senate Majority Leader Frist specifically addressed this manipulation on 
the floor of the Senate when he stated that the amendment "prohibits shifting employees into shell 
companies..." (150 Cong. Rec. S8804 (daily ed. July 22. 2004).) The mandatory transfer provisions of 
the SUTA dumping amendments would have little, if any, effect if the workforce/payroll were not 
considered to be pact of the employer’s trade or business.

6. Question: How' docs a state determine if there is "substantially" common ownership, management, or 
control of two employers?

Answer: The state must examine the facts of each case using reasonable factors. Among other things, 
the state would consider the extent of commonality or similarity of: ownership; any familial 
relationships: principals or corporate officers; organizational structure; day-to-day operations; assets and 
liabilities; and staled business purposi s. The Department is not at this time est dishing a bright line test 
of wdiat constitutes "substantially" common ownerslvp, management, or control.

Nothing prohibits a state from exceeding the minimum Federal requirement by lowering this threshold 
test to "any" common ownership, management or control. This will meet the Federal law requirement as
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it will include all eases where "substantially common ownership, management or control" exists.

7. (Question: When is the tr. isfer of trade* or business effective.’

Answer: When an acquisition of trade 01 business is concluded is usually determined bv examining the 
legal documents related to any purchase or acquisition of the trade or business. However, in SUTA 
dumping cases among businesses with common ownership, management, or control, such an acquisition 
will generally not lake place. Instead, there may simply be a different entity issuing the paychecks. That 
a different entity is issuing paychecks is both an indication of the transfer of the workforce and the 
effective dale of the transfer of the workforce.

K. Question: Following the mandatory transfer of experience, when must states reassign the employers 
rates?

Answer: Although the amendments require that the experience be combined, it does not specify when 
revised rates must be reassigned. As a result, states may ciiher (1) assign revised rates for the 
predecessor and successor employers immediately upon completion of the transfer of trade or business, 
or (2) assign revised rates for the predecessor and successor the next time the state calculates rates for all 
employers.

For purposes of implementing this new mandatory transfer, the Department strongly recommends that 
states reassign rates immediately uj n completion of the transfer. If rates are not reassigned until a later 
date, it is possible that a successful "SUTA dump" will he achieved during the period between the 
completion of the transfer and the assignment of a new rate. For example, if an employer with a rate of 
5.4% transfers 1.000 employees into a shell with a rate of .1% on the first day of the rate year, the 
employer will have accomplished a "SUTA" dump for that rate year.

9. Question: An employee of one legal entity is moved to another legal entity. Although each entity is 
treated as a separate employer for UC purposes, there is substantially common control over the two 
entities. Does this mean that unemployment experience must be transferred'.’

Answer: No. When a single person is moved from one entity to another, it is merely a transfer o f an 
individual rather than a transfer of trade or business.

10. Question: A state’s UC law provides that any corporate shell or spin-offs w here there is "a 
continuity of control of the business enterprise" will not be treated as a new employer for UC purposes, 
but instead as the same employer. Does this constitute an acceptable alternative to the mandatory 
transfer requirement?

Answer: While this provision prohibits man,, (if not most) SUTA dumps, it will not necessarily address 
all situations where there arc cases of "substantially common ownership, management, or 
control." (Emphasis added.) There may. for example, be cases where substantially common ownership 
exists, but that ownership does not exert a controlling interest. (For example, it is possible that a 
majority owner of two corporations could have non-voting stock.) This situation would require a transfer 
of experience under Section 303(k), SSA. even if "substantially common control" did not exist.

States with such "continuity" provisions will meet the requirements of Section 303(k)(l )(A), SSA, 
concerning mandatory transfers if they amend their provisions to be as specific as the Federal 
requirement. That is. the "continuity" provision may be amended to provide that there is no new 
cmployei where there is "substantially common ownership, management, or control."
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Instead o f  providing for amendments addressing the mandatory transfer of experience, states may wish 
to amend their laws to provide for a "continuity" provision. A "continuity" provision may he easier to 
administer because, if  all entities with substantially common ownership, management and control are 
always treated as being a single emp'oyer under the state UC law, the issue of transfers o f  experience 
would not arise. .An example o f such a law is California's, which was quoted in UIPL 34-02. (Note that 
California's law is limited to continuity o f control, and thus, does not currently meet the Federal 
requirement.) 1  ne penalties described below would need to apply to violations and attempted violations 
o f any "continuity" provision.

11. Q uestion: How arc professional employer organizations (PEOs) affected by the new mandatory 
transfer requirement?

Answer: The same rules apply to PEOs as any other employer. If a PEO se:s up a shell corporation and 
transfers some u  all o f  its trade or business to the shell, then the unemployment experience associated 
w'ith the transferred trade or business must be transferred to the shell. Similarly, if the conditions 
prohibiting transfers o f experience are met, as discussed in Questions and .Answers 16-18. they would 
apply to PEOs.

Except for these mandatory/prohibited transfers, the amendments do not otherwise affect the 
relationship between the PEO and its clients. States currently van  in their treatment o f PEOs and their 
clients for experience rating purposes. Some states treat the client as the employer for experience rating 
purposes and others treat the PEO as the employer for these pu-^cscs The amendments do not require 
states to change this treatment.

12. Q uestion: A PEO sets up several different shells. Each year it sh if ': all its clients to a different shell. 
For example, in the first year the client contracts with Shell A; in the second, it contracts with She’’ B; 
and in the third it contracts with Shell C. When this occurs, must experience be transferred from Snell A 
to Shell B and then to S lrll C?

• tt

Answer: ’S es. By dictating that the client must sign with a particular shell (or otherwise manipulating 
which shell the client signs with), the PEO is effectively transferring its trade/business -  that is, the 
trade/business o f performing services as a PEO for a client - from Shell A to Shell B and then to Shell C. 
The control exercised by the PEO over which shell is the contracting entity meets the test o f "substantial 
control." Since a transfer of trade/business has occurred and substantial commonality o f control exists, 
experience must be transferred.

13. Q uestion: May my state limit the mandatory transfer provision to large transfers o f experience, such 
as those where 300 or more employees are transferred?

Answer: No. The SUTA dumping amendments apply to all transfers, large and small, where there is 
substantially common ownership, management or control

14. Question: Current state law requires partial transfers o f experience only when an "identifiable and 
segregable" component o f an em ployer. as been transferred to another employer. Is this an acceptable 
limitation on partial transfers?

Answer: No. States must transfer experience whenever "a part" o f an existing business is transferred.

The bill that eventually became P.L. 108-295 was U.K. 3463. As introduced, H.R. "*463 required 
transfers o f experience only when there was a transfer o f an "identifiable and segregable" compt tent o f
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the employer. That language was deleted after the Department alerted Congressional staff of concerns 
that it would create a loophole allowing SUTA dumping. Thus, states must transfer experience whenever 
"a part” of an existing business is transferred.

For example, larger businesses are often divided into separate legal entities. Under the "identifiable and 
segregable" test as commonly applied under many current state UC laws, a transfer of experience would 
he mandated only if all of the trade and business of one legal entity is acquired by another legal entity. 
Conversely, if only a part of the entity is acquired by another entity, then no "identifiable and 
segregable" component could be identified and no transfer of experience would be required. ».s a result, 
the limitation relating to an "identifiable and segregable" component could easily be circumvented 
through transferring the majority of employees from one entity into a shell that had earned the state's 
minimum tax rate.

15. Question: How is experience transferred when no identifiable and segregable component o f a 
business can be identified? For example. Business A sets up a shell. Business A then transfers 90% of its 
workforce to the shell.

Answer: States may prorak the payroll of the employee, transferred against benefit charges/reserve 
balance/benefit wages, whichever is appropriate. In determining the payroll transferred, the state may 
use either taxable or total payroll, hut it must be the pay. oil immediately prior to the transfer of 
workforce

Thus, assuming a state uses total payroll, if 90% of Business A's total payroll was transferred to the 
shell, 90% of the experience attributable to Business A (that is, benefit charges, reserve balance, or 
benefit wages, or payroll, whichever is appropriate) must be transferred to shell. This method is 
acceptable oniy when no identifiable and segregable component can be identitied.

It should he noted that, in this case, a "continuity" provision, as discussed in Question and Answer n 
would hold that the shell is not a separate employer. As a result, the issue of a transfer of experience 
would not arise.

0 ,

PROHIBITED TRANSFERS -  SECTION 303(k)(l KB), SSA

16. Question: Under what conditions are states prohibited from transferring experience under the SI 'TA 
dumping amendments?

Answer: Uncmploymen' experience may not be transferred, and a new employer rate or the state’s 
standard rate will instead be assigned, when a person who is not an employer acquires the trade or 
business of an existing employer. However, this prohibition applies only if the UC agency finds that 
such person acquired the business solely or primarily for the purpose of obtaining a lower rate o f  
contributions. (The identification of a state’s standard rate is explained in UIPL 15-84.)

17. Question: Provide an example of when experience may not be transfercd under the amendments.

Answer: The amendment prohibiting transfers is intended to address situations where a person, who is 
not an employer, purchases a small business solely or primarily for the purpose of obtaining its low rate 
of contributions when it commences its new' business. Generally, the small business is converted to a 
different type of business.

For example. Person A is not an employer. Person A purchases a flower shop, which has earned tl e
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minimum UC rate o f .5 percent to begin a manufacturing business. Person A either stops the flower 
business, or it becomes incidental as non-flower-shop payroll overwhelms it. Had Person A not 
purchased the flower shop, it would have been assigned a new employer rate o f 4.5 percent based on its 
non-flower shop industry. The facts here should lead the state UC agency to conclude that the purchase 
was primarily for the purpose o f obtaining a lower rate o f contributions. Thus, under the amendments, 
state laws may not permi' the experience o f  the flower shop to be transferred to Person A. Instead, 
Person A will be assigned the applicable new employer rate (or the stale's standard rate) until such time 
as Person A qualifies for a rate based on experience.

18. Q uestion: How will a state determine if  the acquisition o f an employer was made "solely or 
primarily for the purpose o f obtaining a lower rate o f contributions?"

Answer: The state should "use objective factors which may include the cost o f acquiring the business, 
w’hether the person continued the business enterprise o f the acquired business, how long such business 
enterprise was continued, or whetuer a substantial number o f new employees were hired for 
performance o f  duties unrelated to the business activity conducted prior to acquisition." (The quoted 
language is from the Draft Legislative Language in Attachment II.) The cost o f acquiring a business may 
be used as an objective factor because this cost, as compared with any potential savings in contributions 
costs, will indicate the extent to which UC tax savings may accrue.

•

State law may not arbitrarily limit the criteria to be used. For example, some state laws currently 
consider only whether the business enterprise o f the acquired business is continued. This limitation 
would allow an impermissible SUTA dump to occur as it does not address situations where the 
purchaser continu.s the acquired business while flooding the business (and the experience account) with 
a substantial number o f employees performing duties unrelated to the acquired business. For this reason, 
the draft legislative language is written to refer to "objective factors which include" th se listed. 
(Emphasis added.)

REQUIRED PENALTIES -  SECTION 303(k)(l)(D), SSA 

l ‘>. Question: What penalties must be imposed under state law?

A nsw er: State law must provide that 'meaningful civil and criminal penalties" are imposed with respect 
to—

• Persons w'ho "knowingly violate oi attempt to violate" those provisions o f  the state's UC law that 
implement Section 303(k), SSA.

• Persons who "knowingly advise another person to violate those provisions o f ' state UC law’s that 
implement Section 303(k), SSA.

"Knowingly" is defined as "having actual knowledge o f or acting with deliberate ignorance o f  or 
reckless disregard for the prohibition involved." (Emphasis added. Section 303(k)(2)(E), SSA.)

20. Question: Must penalties be imposed in every case o f SUTA dumping that is identified?

Answ er: No. The penalties only apply to persons who "knowingly violate or attempt to violate" the 
SUTA dumping provisions of state law

However, when a determination issued by the appropriate authority or a consent order establishes that a
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person "k~ Hringly" violated (or attempted to violate) a state's SI TA dumping provisions, ihen civil 
penalties must be imposed. Slates will take into account the amounts at issue and the likelihood o f 
successful prosecution in determining which cases will result in criminal prosecutions.

In cases where a SUTA dumping investigation results in a settlement between the stale and the employer 
in which the employer admits oo wrongdoing, there has been n o  clear establishment o f  SUTA dumping. 
In such cases. Federal law does not require the imposition o f  a penalty.

21. Question: What is a "meaningful" penalty?

Answer: To be "meaningful." the penalty must have the effect <>f curtailing SI 1TA dumping. Minimal 
penalties w ill not accomplish this end.

Concerning cases where only civil penalties are imposed, a monetary penalty must be o f  sufficient size 
that an employer will not be tempted to SUTA dump. A flat fine against SUTA dumping may not be a 
meaningful deterrent. For example, if a corporation that attempted to dun p S2 million in SUTA taxes is 
fined 55,000, this will likely not be a meaningful deterrent against future attempts to SUTA dump. For 
that reason, the draft legislative language attached to this UIPL takes the approach that an employer who 
violated (or attempted to violate) the SUTA dumping prohibitions be assessed the maximum tax rate. or. 
if assigning the maximum rate does not result in a rate increase o f at least 2 % o f  taxable wages, then a 
penalty rate o f 2 % of taxable wages will instead be assessed for the rate year in w-hich the violation 
occurred (or was attempted) and the following three years. States are free to vary this penalty (including 
assessing both rate increases and fines) hut any penalty must have significant financial impact to h a v e .. 
deterrent effect.

22. Question: May state law limit the civil penalties to rate increases?

Answer: No. UC rale increases are not applicable to self-cmploved individuals who knowingly advise 
employers to SUTA dump. As a result, state law also needs to provide for fines against individuals. The 
draft legislative language attached to this UIPL takes the approach that rate increases will he applied to 
employers and fines to non-employers.

1 23. Question: Do the SUTA dumping amendments specify the uses of any financial penalties collected 
by the UC agency?

Answer: No. The draft legislative language attached to this UIPL operates on the assumption that, as is 
the case with an , other UC contributions payable under a state’s UC law, any amounts paid due to any 
rate increase will be deposited in the state’s unemployment fund in which case they may be w ithdrawn 
only for the payment of benefits. Also, under the draft legislative language, any fines will be deposited 
in the state's penalty and interest account. States may limit the use of these fines to SUTA dumping and 
other integrity activities.

PAYROLLING

24. Question: Do the SUTA dumping amendments address situations where one employer reports its 
payroll under another employer's account?

Answer: No. Although this practice, commonly called "payrolling," has been known for some time, it is 
not addressed by the amendments. "Payrolling" may also include cases where two unrelated businesses 
negotiate for a fee to have all or part o f the employer with the higher UC rate report its payroll as

http://ows.doleta.gov/dmstree/uipl/uipl2k4/uipl_3004al.htm 9/30/2005

http://ows.doleta.gov/dmstree/uipl/uipl2k4/uipl_3004al.htm


belonging to the other employer. A PEO was recently found to be "payrolling" by shifting its payroll to 
the account of a client with a lower rate. In each case, the employers are fraudulently reporting who is 
the employer o f an individual.

Unlike the manipulations the SUTA dumping amendments are designed to prevent, "payrolling" should 
already be explicitly prohibited under all states’ UC laws since it involves an employer submitting 
fraudulent documents concerning who is an individual’s employer for UC purposes.

Recognizing that "payrolling" has the same effect as SUTA dumping, the Draft Legislative Language is 
written so th„i its penalties will apply to "payrollers." It provides that the penalties apply not just to the 
mandatory and prohibited transfers required by new Section 303(k), SSA, but also to violations or 
attempted violations o f  "any other provision o f  this Chapter related to determining the assignment or a 
contribution rate."

ESTABLISHING PROCEDURES -  SECTIO N  303(k)(l )(E), SSA

25. Q uestion: What must my state law sry regarding establishing procedures to detect SUTA dumping?

A nsw er: The state law must say that the state will establish procedures to "identify the transfer or 
acquisition o f a business for purposes o r  detecting SUTA dumping. (Section 303(k)(l )(E), SSA.) The 
state law is not required to specify the procedures. The Depa tment does not believe that it is desiiable to 
legislate what these procedures must be as the most effective procedures may vary over time. As a 
result, the Draft Language does not specify procedures. However, the state must implement pp . edures 
to detect SUTA dumping.

O TH E R

26. Q uestion: What does "person" mean for purposes of the amendments?
I

Answer: "Person" has "the meaning given such term by section 7701(a)(l) of the Internal Revenue 
Code of 1986." (Section 303(k)(2)(F), SSA.) Section 7701 (a)( 1). IRC, d e f as "person" as meaning "an 
individual, a trust, estate, partnership, association, company or corporation." Thus, the term "person" is 
very broad; it includes entities that may be employers under state iaw anJ i; includes individuals who are 
not employers.

27. Q uestion: What does "employer" mean for purposes o f the amendments?

Answer: "Employer" means "an employer as defined under state law." (Section 303(k)(2)(B). SSA.) 
Typically, "employer" will mean an entity that pays sufficient wages based on employment to be subject 
to the state's UC law. If state UC law does not use the term "employer," then, for purposes o f 
determining what entity is an employer, the slate should nsc whatever term it uses to describe this entity. 
For example, many states use the term “employing unit” to describe this entity.

28. Question: What d <es "business" mean for purposes of the amendments?

A nswer: "Business" means "a trade or business (or a part thereof)." (Section 303(k)(2)(c), SSA.) 

EFFECTIV E DATE

29. Question: By what dale must the states amend their UC laws?
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Answer: The amendments do not specify a date. Instead, they apply to "rate years beginning after the 
end o f  the 26-week period beginmng on the first day o f  the first regularly scheduled session o f the Slate 
legislature beginning on or after the date o f the enactment" o f  f\L. I OS 2C>5, which was August 9, 2004. 
{Sec Section 2(c) o f P.L. 108-295.) Thus, transfers o f experience required or prohibited under the 
amendments must be effc .wc for such rate years. Nothing prohibits states from providing for earlier 
effective dates. Indeed, states are encouraged to make their amendments effective as soon as possible.

All s'alcs currently have rat.’ years beginning cidicr January I or July 1. Also, almost all suites’ first 
legislative sessions following the date o f enactment will begin in the first three months o f 2005. As a 
result, after taking into account the 26-week grace period, the amendments in most stales must be 
effective for rate ycais beginning on or after January 1,2006, or on or after July 1, 2006, whichever is 
applicable in the state.

For purposes of determining when the 26-week period ends, the state should start counting on the first 
day of the first regularly scheduled session o f the state legislature and count up to 182 (26 weeks x 7 
days = 182 days). Any rate year beginning after the. 182nd day must apply the SUTA dumping 
amendments.

The following table indicates the required effective dates:

EFFECTIVE DATES

First Day of State’s First 
Regularly Scheduled
Session

State’s Rate
Vear
Begins

Effective for 
Rate 
Years 
Beginning

January 1 -  July 3, 200>
January 1 January 1.2006
July 1 July 1,2006

July 4 -  December 31, 
2005

January i January 1,2007
July 1 July 1,2006

January 1 -  July 3,2006
January 1 January 1,2007
July ! July t, 2007

30. Question: The slate’s legislature has adjourned However, it is scheduled to meet in a one-dav 
session that is limited io over-riding vetoes. This one-day session is consistently scheduled to occur a 
specified number o f days after the state legislature has adjourned. Although the legislature adjourned 
prior to the date of enactment o f P.L . 108-295, the one-day session occurs after the date o f enactment. 
Docs this veto session count as the "first day o f  t ie  first regularly scheduled session” following 
enactment?

Answer: No. The effective date provisions recognize that stales need time to amend their laws. A 
legislative session where the introduction and enactment of new  legislation is prohibited will, therefore, 
not be considered as starling the clock for purposes o f determining when rates must be assigned 
consistent with new Section 303(k), SSA. If. on the other hand, legislation may be introduced and 
cn *c ed in such a one-day session, the clock will start.
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The following language is provided for slate use in developing language that meets the requirements of 
Section 303(h). SSA. as added by P.L. 108-295. on SUTA dumping.

States v\ ill need to modify the language to accord with state usage. For example, "Commissioner" 
should he changed to the name of the agency administering the state’s UC program if that is the slate 
convention. Similarly, legal usages, such as "Chapter" to refer to 'he state's UC law. should he changed 
to accord with stale convention.

The following language assumes the state wishes to add a separate section addressing SUTA dumping. 
States may chose instead to integrate the following provisions into existing slate law. If this is the case, 
states should use this language in conjunction with the Checklist in Attachment III to assure all 
necessary amendments are made. Similarly, states modifying the language should test such 
modifications aeainst the Checklist.

ATTACHM ENT II

l)R A p r LEGISLATIVE LANGUAGE

*

#

Section_____________. Special Rules Regarding Transfers of Experience and Assignment of
Rates. Notwithstanding any other provision of law, the following shall apply regarding assignment of 
rates and transfers of experience:

(a) If an employer transfers its trade or business, or a portion thereof, to another cmp er and, at the 
time of the transfer, there is substantially common ownership, management or control of the two 
employers, then the unemployment experience attributable to the transferred trade or business 
shall be transferred to the employer to whom such business is so transferred. The rates of both 
employers shall he recalculated and made effective immediately upon the date of the transfer of 
trade or business.

(b) Whenever a person who is not an employer under this Chapter at the time it acquires the trade 
or business of an employer, the unemployment experience of the acquired business shall not he 
transferred to such person if the Commissioner finds that such person acquired the business 
solely or primarily for the purpose of obtaining a lower rate of contributions. Instead, such 
person shall be assigned the [applicable] - new employer rate under section [insert section o f  
state iaw]. In determining whether the busir \ss was acquired solely or primarily for the puipose 
of obtaining a lower rate of contribu'ions, the Commissioner shall use objective factors which 
may include the cost of acquiring the business, whether the person continued the business 
enterprise of the acquired business, how long such business enterprise was continued, or whether 
a substantial number of new employees were hired for performance of duties unrelated to the 
business activity conducted prior to acquisition.

(c)( 1) !f a person knowingly violates or attempts to violate subsections (a) and (b) or any other 
provision of this Chapter related to determining the assignment of a contribution rate,' nr if a 
person knowingly advises another person in a way that results in a violation of such provision, 
the person shall be subject to the following penalties:

(A) If the person is an employer, then such employer shall be assigned the highest rate 
assignable under this Chapter for the rate year during which such violation or attempted 
violation occurred and the three rate years immediately following this rate year. However, if 
the person’s business is already at such highest rate for any year, or if the amount of
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increase in the person’s rate would he less than 2  percent for such year, then a penalty rate 
o f contributions o f 2  percent 0 1  taxable wages shall he imposed for such year.

(B) If the person is not an employer such person shall be subject to a civil money penalty o f 
not more than 55,000. Any such fine shall be deposited in the penalty and interest account 
established under [insert appropriate section o f  state law]. *'

(2) For purposes o f this section, the term "knowingly" means having actual knowledge o f or 
acting with deliberate ignorance or reckless disregard for the prohibition involved.

(3) For purposes o f this section, the term "violates or attempts to violate" includes, but is not 
limited to, intent to 'wade, misrepresentation or willful nondisclosure.

(4) In addition to the penalty imposed by paragraph (1). any violation of this section may be 
prosecuted as a [insert appropriate language: fot example "a class A fe lony" or "a Class B 
misdemeanor"] under Sect ion [insert appropriate section] o f the Criminal C ode .r

(d) The Commissioner shall establish procedures to identify the transfer or acquisition o f a business 
for purposes o f  this section.

(e) For purposes o f this section—

(1) “Person” has the meaning given such term by section 7701 (a)( 1) o f the Internal Revenue 
Code of 1986. and
(2) “Trade o f business” shall include the employer’s workforce. -

(f) This section shall be interpreted and applied in such a manner as to meet the min mum 
requirements contained in any guidance or regulations issued by the United States Department o f 
Labor. ^

‘ See Question and Answer 8, which contains the Department’s recommendation that rates be recomputed immediately.

:The term "person” is used consistent with the usage in Section 0.)( 11(B), SSA. !t encompasses a broad range o f entities who 
are not "employers." It includes both entities who arc not "employers" because they have no payroll or insufficient payroll. 
Note the definition o f  "person" given in subsection ( e)( i ) o f the draft language.

’ States shojld determine if "employer" is the appropriate term here and in other appearances in this draft language. For 
example, a state may use the term "employing unit," "subject employer," or "employer liable for contributions" to describe an 
entity that is subject to taxation under the state's UC law

4The word "applicable" is intended to address situations where not all "new" employers receive the same rate. For example, 
many states assign new employer rates by industry code.

5Sce Question ud Answer 24 regarding payrolling.

'This provision permits a penalty to be applied to self-employed financial advisors and individual employees o f businesses. 
See Question and Answer 23 regarding the deposit o f  the fines in the penalty and interest account.

7Th:s provision -  paragraph (3) - is optional. An actual listing o f  violations may help to deter these violations.

"Stales should assure that the criminal penalties cited are applicable to both individuals and corporations.

blip.//ows.dolcla.gov/dm.stree/iiipl/iiipl2k4/jiipl 3004a2.htm 9/36/2005
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'Sec Question and Answer 5 regarding whether workforce is part of the employer’s "trade or business." 1 his definition 
assures that questions will not arise about whether an employer’s workforce is included in trade or business.

"'Subsectu n ( f )  is optional. States are encouraged to include such langu. _,e to avoid potential conflicts with any Federal 
regulations finalized alter enactment o f state law. The language is wn\en in terms o f minimum Federal requirements to 
assure states arc free to adopt more stringent protections to avoid SI A dumping.
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WORK DRAFT

CS FOR HOUSE BILL NO. 242( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY

O ffered:
R eferred :

Sponsor(s): R E P R E S E N T A T IV E  C R A W FO R D

A BILL 

FOR AN ACT ENTITLED 

"An Act requiring an employing unit with a change in ownership, management, or 

control or similar change to notify the Department of Labor and Workforce 

Development of the ownership change; relating to the unemployment contribution rate 

of an employing unit; defining 'business' for purposes of statutes setting unemployment 

contribution rates; establishing the crime of obtaining an unemployment rate by 

deception; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.20 is amended by adding a new section to read:

Sec. 23.20.293. Requirement to notify the department of a business change 

and acquisitions. An employing unit that has a change in ownership, management, or 

control, or that succeeds to or acquires all or part of another employing unit's trade or 

business, shall notify the department in writing in accordance with regulations adopted 

by the department.

- 1 -
N e w  T e x c  U n d e r l i n e d  [D E L A T E D  T E X T  B R A C K E T E D ]
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1 * Sec. 2. AS 23.20.295(d) is amended to read:

2 (d) This section does not apply to an acquisition, transfer of a trade or

3 business, or transfer of an employers' workforce conducting the trade or business

4 if the acquisition or transfer is determined by the commissioner

5 (1) to have been primarily for the purpose o f obtaining a more

6  favorable rate of contributions under AS 23.20.280 - 23.20.310,

7 (2) to be inequitable to the parties, [OR]

8  (3) to be contrary to the public interest, o r

9 (4) to be a violation of 42 U.S.C. 503(k) (SUTA Dumping

10 Prevention Act of 2004).

11 * Sec. 3. AS 23.20 is amended by adding a new section to read:

12 Sec. 23.20.297. Special standards addressing transfers of experience and

13 assignment of rates, (a) The following standards apply regarding assignment of rates

14 and transfers of experience. For the purposes of AS 23.20.295(d)(1) and (4),

15 ( 1 ) if an employer transfers its trade or business, its workforce

16 conducting the trade or business, or a portion of that trade, business, or workforce, to

17 another employer and, at the time of the transfer, there is substantially common

18 ownership, management, or control of the two employers, then the unemployment

19 experience attributable to the transferred trade, business, or workforce is transferred to

2 0  the employer to whom that trade, business, or workforce is transferred; the rates of

2 1  both employers are recalculated and made effective immediately upon the date of the

2 2  transfer;

23 (2) if a person is not an employer at the time the person acquires the

24 trade, business, or workforce of an employer, the unemployment experience of the

25 acquired trade, business, or workforce may not be transferred to that person if the

26 I commissioner finds that the person acquired the trade, business, or workforce in order

27 to obtain a lower rate of contributions; instead, the person is assigned the applicable

28 new employer rate under AS 23.20.170(b).

29 (b) An employer who knowingly or recklessly viok es or attempts to violate,

30 or who advises anothei employer to violate, (a) of this section or any other provision

31 of this chapter related to determining the assignment of a contribution rate, or fails to

CSHB 242( ) -2 -
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notify the department of a trade, business, or workforce change or acquisition in order 

to obtain a more favorable rate of contributions, is not eligible for a rate determination 

under AS 23.20.280 - 23.20.310. The employer shall pay one of the following as 

assigned by the dep rtment:

( 1 ) contributions at the highest rate provided for the rate year of the 

violation and for the three succeeding rate years; or

(2 ) if the employer's trade, business, or workforce is already at the 

highest rate for the rate year of the violation, contributions at the highest rate for the 

three succeeding rate years and a cash penalty of two percent o f taxable wages for the 

rate year of the violation and three succeeding rate years.

(c) A person who knowingly or recklessly advises another person or employer 

to transfer or acquire a trade, business, or workforce under the provisions of this 

section in order to obtain a more favorable rate of a  itributions in violation of (a) of 

this section is subject to a civil penalty of not more than $5,000.

(d) The department may interpret and apply this section in such a manner as to 

meet the minimum requirements by the United States Department of Labor.

* Sec. 4. AS 23.20 is amended by adding a new section to read:

Sec. 23.20.299. Obtaining an unemployment contribution rate by 

deception, (a) A person who violates AS 23.20.297(b) or (c, commits the crime of 

obtaining an unemployment contribution rate by deception.

(b) A person commits the cr'me of obtaining an unemployment contribution 

rate by deception in the first degree if the value of the difference between the rate that 

had been assigned to the trade, business, or workforce and the rate assigned as a result 

of the violation is $25,000 or more. Obtaining an unemployment contribution rate by 

deception in the first degree is a class B felony.

(c) A person commits the crime of obtaining an unemployment contribution 

rate by deception in the second degree if the value of the difference between the rate 

that had been assigned to the trade, business, or workforce and the rate assigned as a 

result of the violation is $500 or more but less than $25,000. Obtaining an 

unemployment contribution rate by deception in the second degree is a class C felony.

(d) A person commits the crime of obtaining an unemployment contribution

-3-
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rate by deception in the third degree if the value o f the difference between the rate that 

had been assigned to the trade, business, or workforce and the rate assigned as a result 

of the violation is $50 or more but less than $500. Obtaining an unemployment 

contribution rate by deception in the third degree is a class A misdemeanor.

(e) A person commits the crime of obtaining an unemployment contribution 

rate by deception in the fourth degree if the value of the difference between the rate 

that had been assigned to the trade, business, or workforce and the rate assigned as a 

result of the violation is less than $50. Obtaining an unemployment contribution rate 

by deception in the fourth degree is a class B misdemeanor.

(0  A person who attempts to commit the crime of obtaining an unemployment 

contribution rate by deception commits the crime of attempt und'”  AS 11.31.100.

* Sec. 5. AS 23.20.310 is amended by adding new paragraphs to read:

(8 ) "business" means a trade or business or a part of the trade or

business;

(9) "knowingly" has the meaning given in AS 11.81.900;

(10) "recklessly" his the meaning given in AS 11.81.900.

* Sec. 6 . The uncodified law of the State of Alaska is amended by adding a new section to 

-ead:

TRANSITION: REGULATIONS. The Department of Labor and Workforce 

Development may proceed to adopt regulations necessary to implement the changes made hy 

his Act. The regulations take effect under AS 44.62 (Administrative Procedure Act), but not 

lefore the effective date of the statutory change.

* Sec. 7. Sections 1, 2, and 4 of this Act and AS 23.20.297(a) - (c), enacted by sec. 3 of this 

let, take effect July 1, 2006.

* Sec. 8 . Sections 5 and 6  of this Act and AS 23.20.297(d), enacted by sec. 3 of this Act, 

ike effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT 24-LS0821\F
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FISCAL NOTE

2005 L E G IS L A T IV E  S E S S IO N  Bill Version: HB242-DQLWP-UI-04-11-05

() Publish Date: ___________

STATE OF ALASKA Fiscal Note Number ___________

Revision Date/Time (Note if correction)____________________________Department: Labor and Workforce Development

Title: Unem ploym ent Insurance Fund & Taxes________ RDU: Em ploym ent Security_______________

___________________________________________________________________ Component: Unem ploym ent Insurance__________
Sponsor. fcepr— ntattva Crawford ________________________________
Requester House L&C___________ ________________________ Component Number 2276

Expenditures/Revenues_____________________________ (Thousands of Dollars)
Note Am ounts do  no t include inflation un less o therw ise no ted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 F Y 2010 FY 2011
P ersona l S erv ices 
Travel 
C ontractual 
Supplies 
Equipm ent 
Land & S tructu res 
G ran ts & Claims 
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES__________

ICHANGE IN REVENUES ( ) | I | I I |

FUND SOURCE______________________________________________________(Thousands of Dollars)
1002 Federa l R ece ip ts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
O ther Training and  Building Fund)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY2005) cost: None

Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: |

POSITIONS

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This legislation adds language to comply with federal legislation. Public Law 108-295 (42 U.S.C. 503) 
requires that a state’s law contain language that will prevent state unemployment tax avoidance schemes 
and also requires that states apply meaningful civil and criminal penalties against persons who knowingly 
violate those provisions.

There is no anticipated fiscal impact to the department as a result of this legislation.

P rep ared  by: Thomas W. Nelson, Director____________________________________ Phone: 465-5933

Division: Em ploym ent Security Division__________________________________  Date/Time: 4 /11 /n s 2:35 PM

Approved by: Greg O'Claray, Commissioner___________________________ Date: 4/11/2005______
Agency Department of Labor and Workforce Development_________
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Alaska State Legislature
House of Representatives

A laska  S ta te  C ap ito l 
Ju n eau , A laska  9 9 S 01-1182  
1 -907 -465 -3438  (phone) 
1 -888-478-3438  (to ll free) 
1 -907-465-4565  (fax )

In te rim  A ddress 
7 1 6  W est F ourth  A venue 

A ncho rage , A laska  99501 -2133  
(p h o n e) 1 -907-269-0100  

(fax) 1-907-269-0105

R e p r e s e n t a t i v e  H a r r y  C r a w f o r d  
District 21

SPONSOR STATEM ENT FCR HB 242

Recently passed federal law requires states to enact legislation to combat 

unemployment insurance tax avoidance schemes This occurs when employers

manipulate tax rating systems to achieve an artificially low tax rate.

Tax avoidance schemes hurt Alaskan businesses by inflating the overall tax rate 

and unfairly shifting the cost of unemployment insurance to other businesses. Alaska 

faces significant federal penalty if we fail to pass this legislation, including 

decertification of our program and the loss of millions of dollars in federal funding and 

credits. By enacting this legislation not only will Alaska ensure compliance with federal 

law, we will also strengthen the integrity of our tax rating system.

1 urge your support of this legislation.

E-mail: Representative._Hairy_Crawford@legis.state.ak. us

mailto:Representative._Hairy_Crawford@legis.state.ak


S e c t i o n a l  A n a l y s i s  

D r a f t  C S  ( 2 4 - L S 0 8 2 1 N F )  

H r v i s e  B i l l  2 4 2

Section 1. Adds a now section, AS 23.20.293 and requires an employer to notify the 
department in writing of any changes in ownership, management and control or 
when an employer acquires all or a part of another employer’s trade or business. This 
provision will help the department detect tax avoidance and will help ensure 
employers are assigned the correct tax rate.

Section 2. Amends AS 23.20.295(d) to conform to federal law. which requires State 
laws to contain language which prevents unemployment insurance tax avoidance.

Section 3. Adds a new section. AS 23.20.297 to address transfers of payroll history 
and assignment of tax rates to conform to the tax avoidance prevention provisions, 
and establishes required civil and criminal penalties against persons who knowingly 
violate those provisions.

Section 4. Adds a new section that establishes criminal penalties against an 
employer or person(s) who knowingly or recklessly obtains or advises another person 
or employer to obtain an unemployment rate under false pretenses.

Section 5. Amends AS 23.20.310 to add new definitions to clarify the tax avoidance 
provisions.

Section 6. Adds new language to allow the department to adopt regulations 
necessary to implement the changes made by the above sections.

Section 7. Provides for an effective date of July 1. 2006 for Sections 1, 2, and 4 and 
for AS 23.20.297(a)-(c) enacted by Section 3.

Section 8. Provides for an immediate effective date for Sections 5 and 6 and lor 
AS 23.20.297(d). enacted by Section 3.

#

Prepared by Alaska Department of Labor and Workforce Development 
Employment Security Division. Unemployment Insurance Technical Unit 
January  2 3 ,2 0 0 6 . 10 :1 5 A M



U n e m p l o y m e n t  I n s u r a n c e  F e d e r a l  C o m p l i a n c e

Recent federal law requires state law change:

•In August 2004, President Bush signed P.L. 108-295, amending the Social Security Act of 
1935 and requiring states to enact legislation that will prevent the practice of State 
Unemployment Tax Avoidance schemes. This activity occurs when employer find ways to 
manipulate state unemployment insurance (UI) tax rating systems such that the employer 
pays UI taxes at an artificially low rate.

State laws must include:
• Mandatory transfers of unemployment experience when a trade or business is 

acquired by or trrnsferred to another employer.
• Prohibition of transfers when a transfer or an acquisition is solely or primarily for 

the purpose of obtaining a lower UI tax rate.
• Penalties when tax avoidance schemes are detected.
• Procedures for identifying tax avoidance schemes.

Penalty 'incom pliance:
• ska fails to enact required legislation, Alaska’s UI program will be de-certified

and all employers in the state would lore their federal offset credit of 5.4 percent 
which would amount to $103.9 million in additional taxes. Also, Alaska loses 
$30.8 million in administrative and operational funding for supporting 
unemployment insurance programs.

UI 1 ax Avoidance Mainly Occurs in Two Ways:
• An employer sets up a new company and then transfers some or all of its 

workforce (and accompanying payroll) to the new company after it has earned a 
lower UI rate. The transferred payroll is then taxed at the lower rate.

• A new business entity purchases an existing business with a lower UI tax rate. 
Instead of being assigned the higher industry rate for a new business, the entity 
receives the existing lower rate. Typically, the new business ceases the activity of 
the purchased business and commences a different type of activity.

Harmful Effects of UI Tax Avoidance Schemes:
• Lost revenue will result in higher tax rates overall and unfairly shifts the cost of UI 

benefits to other employers.
• UI tax avoidance eliminates the incentive for employers to stabilize their workforce 

and keep employees working.

Benefits o f State Unemployment Tax Avoidance J ^gislation:
• Maintains the integrity and equity of our tax rating system and trust fund.
• Helps keep employer UI tax rates from increases due to under funding.
• Prevents tax rate avoidance schemes by imposing meaningful penalties in cases 

where a violation is detected.

Prepared by Alaska Department of Labor and Workforce Development, 
Employment Security Division 
January 4, 2006
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/ /
U.S. Department of Labor Aswsifln' Scrreldiy lor 

Cmpiovmr.m 8tid Training 
Washmfiion D C ."»0210

The Honorable Fran,. Murkowskt 
Governor ol‘ Alaska 
Bex HOW)]
Juneau, Alaska 99811

Dear Governor Murkowski:

In my letter to you dated June 10,2005,1 called your attention to amendments to 
Alaska’s unemployment compensation law that arc needed for the state to remain eligible 
for Federal grams to administer its unemployment compensation (IJC) program, 
Unfortunately, since lliat lime there has been no action on this legislation, which must be 
in effect in Alaska on January 1,2006, to conform witli requirements of Federal UC law.

On August 9, 2004, the President signed P.L. 108-295, the SUTA Dumping Prevention 
Act of 2004. ’Ibis legislation amended the Social Security Act to add a new Section 
303(10, establishing a nationwide minimum standard for ctubing certain practices that 
some employers have used to manipulate state unemployment insurance tax rates and 
avoid their fair share of unemployment taxes. All slates arc required to amend their UC 
laws to conform wilhthc requirements of Section 303(k), SSA, as a condition for 
receiving grunts for the administration of the stale’sUC- law.

Labor and Workforce Development Commissioner O’Claray informed me by letter dated 
June 23,2005, that Alaska is poised to secure enactment in the second session of the 
legislature, in order to hold in abeyance initiation of proceedings to withhold 
certification for the administrative giant, I must have your assurance that you will make 
every effort to secure enactment o f legislation meeting the Federal requirements and 
making any transfers of experience that occur after January 1,2006, until the effective 
date of the enactment, retroactive to January 1 . 2006, to ensure conformity with Federal 
law.

Please provide this assurance before Jnuuary 1,2006, that Alaska will enact the required 
legislation expeditiously in the next legislative session.

Sincerely,



U.S. Department of Labor Assisiam  Secretary tor 
Employment a n a  Training 
W ashington D C 20210

/

Tlit' Honorable Frank Murkow ski 
Governor of Alaska 
Box 110001 
Juneau, Alaska 90811 /

/
/

/

Dear Governor Murkowski:

In my letter to you dated June 10, 2005.1 called your attention to amendments to 
Alaska's unemployment compensation k.v. that are needed for the state to remain eligible 
for Federal grants to administer its unemployment compensation (UC) program. 
Unfortunately, since that time there has been no action on this legislation which must be 
in effect in Alaska on January 1. 2006, to conform with requirements o f Federal UC law.

On August 9 2004, the President signed P.L. 1 OS-295, the SUTA Dumping Prevention 
Ac* of 2004. This legislation amended the Social Security Act to add a new Section 
303(k). establishing a nationwide minimum standard for curbing certain practices that 
some employers have used to manipulate state unemployment insurance tax rates and 
avoid their fair share o f unemployment taxes. All states arc required to amend their UC 
laws to conform with the requirements of Section 303(k), SSA, as a condition for 
receiving grants for the administration of the state’s UC law.

Labor and Workforce Development Commissioner O’Claray informed me by letter dated 
June 23, 2005, that Alaska is poised to secure enactment in the second session of the 
legislature, hi order to hold in abeyance initiation of proceedings to withhold 
certification for the administrative grant. I must have your assurance that you will make 
every effon to secure enactment of legislation meeting the Federal requirements and 
making any transfers o f experience that occur after January' 1, 2006, until the effective 
date of the enactment, retroactive to January 1. 2006, to ensure conformity with Federal 
law.

Please provide this assurance before January 1, 2006, that Alaska will enact the required 
legislation expeditiously in the next legislative session.



ATTACHMENT IV

TEXT OF P.L. 108-295 

An Act

To amend titles III and IV o f the Social Security Act to improve the administration of 
unemployment taxes and benefits.

Be it enacted by the Senate and House o f  Representatives o f  the United States o f  America 
in Congress assembled,

SECTION 1. SH O RT TITLE.
This Act may be cited as the 'SUTA Dumping Prevention Act o f 2004'.

SEC. 2. TRANSFER OF UNEMPLOYMENT EXPERIENCE UPON TRANSFER OR 
ACQUISITION OF A BUSINESS.

(a) IN GENERAL- Section 303 of the Social Security Act (42 U.S.C. 503) is amended by 
adding at the end the following:
'(k )(l) For purposes o f subsection (a), the unemployment compensation law of a State 
must provide—

'(A ) that if an employer transfers its business to another employer, and both 
employers are (at the time of transfer) under substantially common ownership, 
management, or control, then the unemployment experience attributable to the 
transferred business shall also be transferred to (and combined with the 
unemployment experience attributable to) the employer to whom such business is 
so transferred,
'(B) that unemployment experience shall not, by virtue o f the transfer o f a 
business, be transferred to the person acquiring such business if—

'(i) such person is not otherwise an employer at the time of such 
acquisition, and
'(ii) the State agency finds that such person acquired the business solely or 
primarily for the purpose of obtaining a lower rate o f contributions,

'(C ) that unemployment experience shall (or shall not) be transferred in 
accordance with such regulations as the Secretary o f Labor may prescribe to 
ensure that higher rates of contributions are not avoided through the transfer or 
acquisition of a businc: ,
'(D ) that meaningful civil and criminal penalties are imposed with respect to - 

‘(i) persons that knowingly violate or attempt to violate those provisions 
o f the State law which implement subparagraph (A) or (B) or regulations 
under subparagraph (C), and
'(ii) persons that knowingly advise another person to violate those 
provisions of the State law which implement subparagraph (A) or (B) or 
regulations under subparagraph (C), and 

'(E) for the establishment of procedures to identify the transfer or acquisition o f a



business for purposes o f this subsection.
'(2) For purposes o f this subsection—

'(A) the term 'unemployment experience', with respect to any person, refers to 
such person's experience with respect to unemployment or other factors bearing a 
direct relation to such person's unemployment risk;
’(B) the term 'employer' means an employer as defined under the State law;
'(C) the term 'business' means a trade or business (or a part thereof);
'(D) the term 'contributions’ has the meaning given such term by section 3306(g) 
of the Internal Revenue Code of 1986;
'(E) the term 'knowingly' means having actual knowledge of or acting with 
deliberate ignorance o f or reckless disregard for the prohibition involved; and 
’(F) the term 'person' has the meaning given such term by section 7701(a)(1) o f 
the Internal Revenue Code o f 1986.’.

(b) STUDY AND REPORTING REQUIREMENTS-
(1) STUDY- The Secretary o f Labor shall conduct a study of the implementation 
of the provisions o f section 303(k) o f the Social Security Act (as added by 
subsection (a)) to assess the status and appropriateness o f State actions to meet 
the requirements of such provisions.
(2) REPORT- Not later than July 15, 2007, the Secretary' of Labor shall submit to 
the Congress a report that contains the findings of the study required by paragraph 
(1) and recommendations for any Congressional action that the Secretary' 
considers necessary to improve the effectiveness o f section 303(k) o f the Social 
Security Act.

(c) EFFECTIVE DATE- The amendment made by subsection (a) shall, with respect to a 
State, apply to certifications for payments (under section 302(a) o f the Social Security 
Act) in rate years beginning after the end of the 26-week period beginning on the first 
day of the first regularly scheduled session of the State legislature beginning on or after 
the date of the enactment of this Act.
(d) DEFINITIONS- For purposes of this section-

(1) the term ’State* includes the District of Columbia, the Commonwealth of 
Puerto Rico, and the Virgin Islands;
(2) the term 'rate year* means the rate year as defined in the applicable State law; 
and
(3) the term 'State law’ means the unemployment compensation law of the State, 
approved by the Secretary of Labor under section 3304 of the Internal Revenue 
Code of 1986.

SEC. 3. USE OF NEW HIRE INFORMATION TO ASSIST IN ADMINISTRATION OF 
UNEMPLOYMENT COMPENSATION PROGRAMS.

Section 453(j) o f the Social Security Act (42 U.S.C. 653(j)) is amended by adding at the 
end the following:

'( 8 ) INFORMATION COMPARISONS AND DISCLOSURE TO ASSIST IN 
ADMINISTRATION OF UNEMPLOYMENT COMPENSATION PROGRAMS-

2



•
'(A) IN GENERAL- If, for purposes o f administering an unemployment 
compensation program under Federal or State law, a State agency 
responsible for the administration of such program transmits to the 
Secretary the names and social security account numbers o f individuals, 
the Secretary shall disclose to such State agency information on such 
individuals and their employers maintained in the National Directory of 
New Hires, subject to this paragraph.
'(B) CONDITION ON DISCLOSURE BY THE SECRETARY- The 
Secretary shall make a disclosure under subparagraph (A) only to the 
extent that the Secretary determines that the disclosure would not interfere 
wit*- the effective operation of the program under this part.
'(C) USE AND DISCLOSURE OF INFORMATION BY STATE 
AGENCIES-

'(i) IN GENERAL- A State agency may not use or disclose 
information provided under this paragraph except for purposes of 
administering a program referred to in subparagraph (A).
'(ii) INFORMATION SECURITY- The State agency shall have m 
effect data security and control policies that the Secretary finds 
adequate to ensure the security of information obtained under this 
paragraph and to ensure that access to such information is

•
 restricted to authorized persons for purposes of authorized uses

and disclosures.
'(iii) PENALTY FOR MISUSE OF INFORMATION- An officer 
or employee of the State agency who fails to comply with this 
subparagraph shall be subject to the sanctions under subsection
(1)(2 ) to the same extent as if such officer or employee was an 
officer or employee of the United States.

'(D) PROCEDURAL REQUIREMENTS- State agencies requesting 
information under this paragraph shall adhere to uniform procedures 
established by the Secretary governing information requests and data 
matching under this paragraph.
'(E) REIMBURSEMENT OF COSTS- The State agency shall reimburse 
the Secretary, in accordance with subsection (k)(3), for the costs incurred 
by the Secretary in furnishing the information requested under this 
paragraph.’.
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On p a g e  1 l i n e  9 a d d  (a )

On page 1 l in e  13 add language that reads:

(b) For the purposes o f th is  se c t io n , a change in  
ownership, management or con tro l means a change o f a 
p erso n (s) , e n t i t y ( ie s )  or resp o n sib le  p a r ty (ie s )  who i s  
under a duty to pay unemployment insurance co n tr ib u tio n s as 
required by law.



FISCAL NOTE

OPERATING EXPENDITURES
P ersona l Serv ices 
Travel 
Contracti al 
Cupplios 
Equipm ent 
Land & S tructures 
G ran ts & Claims 
M iscellaneous

TOTAL OPERATING
[CAPITAL EXPENDITURES
ICHANGE IN REVENUES (

1002 Federa l Receipts
1003 GF Match
1004 GF
1005 GF/Program Receip ts 
1037 GF/Mental Health
O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estim ate of any current year (FY2006) cost: None
Mark this box (X) if funding for this bill is included in the Governor’s  FY 2007 budget proposal:

S T A T E  O F  A L A S K A  Fiscal Note Number: ___________
2006 L E G IS L A T IV E  S E S S IO N  Bill Version: 0065-DOLWD-UI-01 -23-06

() Publish Date:

Revision D a te rTime (Note if co llec tio n):___________________________Department Labor and Workforce Development
Title: S tftc  Training a n i  Employment Program RDU: Emp’oym ent Security_________

__________ C o n t r ib u t io n s __________________ Component: Unemployment Insurance______
Sponsor Rules Committee___________________ _______________________________
R eque jte r: Governor______ _________________ Component N um be r 2276

Expe  nditures/Revenues_____________________________ (Thousands of Dollars)
Note: A noun ts do not include inflation un less oiherv-ise noted below.

POSITIONS
Full-time
Part-time
Temporary

. . . .

ANALYSIS: (Attach a separate page if necessary)

There is no anticipated financial impact to the Unemployment Insurance component as a result of this 
legislation.

P rep a red  by: Tom Nelson, Director___________________________ Phone: 465-2712
Division: Employment Security Division___________________  Date/Time: 1/23/06 4 :1 9 PM
Approved I>y: Greg O’Claray, Commissioner________________________________ Date: 1/23/2006______
Agency: Department of Lauor and Workforce Development_________

(Rovised 9/7/2005 OMB) Page 1 of 1



FISCAL NOTE

Revision Date/Time (Note if correction):____________________C .partment: Labor and W orkforce Development
Title: State Training and Employment Program RDU: B u s in e s s  Partnerships________
_________________ C on tr ib u tio n s_______________ ______________ Component: B u s in e s s  S e rv ic e s__________________
Sponso." Rutos Conwnttt—__________________________________ _____________________________
Requester: G ove rno r______________________________ Component Number 2658

S T A T E  O F  A L A S K A  Fiscal Note Number: ___________
2006 L E G IS L A T IV E  S E S S IO N  Bill Version: 0065-DQLWD-BSC-01 -23-06

() Publish D a t e : __________

Expenditures/Revenues_____________________________ (Thousands of Dollars)
Note: Air ounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services 35.1 140.2 140.2 140.2 140.2
Travel 8.0 22.3 22.3 22.3 22.3
Contractual 19.7 44.3 44.3 44.3 44.3
Supplies 1.0 3.0 3.0 3.0 3.0
Equipment
Land & Structures
Grants & Claims 2,228.8 5,030.2 5,030.2 5,030.2 2,737.6
Miscellaneous

TOTAL OPERATING 2,292.6 5,240.0 5,240.0 5,240.0 2,947.4 0.0

ICAPITAL EXPENDITURES I I

ICHANGE IN REVENUES ( ) 2,292.6 5,240.0 5,240.0 5,240.0 2,947.4 |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prcgram Receipts
1037 GF/Mental Health
1054 State Emoloyment & Training 2 292.6 5,240.0 5,240.0 5,240.0 2.947.4

TOTAL 2,292.6 5,240.0 5,240.0 5 240.0 2,947.4 0.0

Estimate o f any current year (FV2006) cost: None

Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: !

POSITIONS

Full-time 1 2 2 2 2
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

See Attached.

Prepared by: Corine Geldhof, Acting Director_________________________  Phone: 465-5937
Division: Business Partnerships Division_________________________  Date/Time: 1/23/06 4:19 PM
Approved by: Greg O'Claray, Commissioner________________________________ Date: 1/23/2006______
Agency: Depaiiment of Labor and Workforce Development_________

( R e v i s e d  9 / 7 /2 0 0 5  O M B ) Page 1 of 2



FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

BILL VERSION: 0065-DOLWD-BSC-01 -23-06

ANALYSIS: (continued)

The bill would increase the revenue collected for the State Training and Employment Program allowing 
additional training opportunities to be provided to Alaskans

The increased number of grantees receiving funding would require additional staff to provide program 
support such as technical assistance, grant preparation and grant monitoring. Increased staff would 
include one Employment Security Analyst II, range 17 and one Grant Administrator II, range 17. As FY 
2007 would only receive increased revenue for half the year, grant activity is anticipated to be at a lower 
level and only one of the positions would be required for 6 months of the fiscal year. In FY 2008 and 
beyond both positions would be required for the full year. While the contribution rate decreases in FY 2011 
both positions would be needed for the fiscal year because the grants issued would continue for the entire 
fiscal year.

The additional travel allocation would be used for staff to provide program support, technical assistance 
and grant monitoring of grantees. The contractual allocation includes the management assessment fee 
paia *o the Alaska Workforce Investment Board as well as office space lease and other program costs 
associated with the added staff. The supplies allocation includes normal operating supplies for staff.

The amount in the grants line would be used to provide training opportunities. In FY 2005 the average cost 
to provide training was $2,890 per participant. Using that per participant average the grant funds would 
preside training opportunities to 793 participants in FY 2007 and 1,813 per year for FY 2008 through 2010 
and 1,019 in FY 2011.

The amount of revenue anticipated in FY 2007 using a start date of January 1, 2007 is $2,292.6; and the 
amount anticipated in FY 2011 using an end date of January 1, 2011 is $2,947.4. The reason the amounts 
of anticipated receipts for these two six month collection periods doesn't equal 50 percent of the amount of 
revenue anticipated during a twelve month collection period is because the collection will begin in a period 
of the calendar year where the state typically has a smaller workforce employed. As the calendar year 
progresses and employment increases with the start of the tourist and construction seasons the amount of 
revenue increases which is why the FY 2011 amount exceeds 50 percent of a 12 month collection period. 
We anticipate the revenue for a full year to be $5,240.0.

Page 2 of 2



An Act

To amend titles III and IV of the Social Security Act to improve the administration of 
unemployment taxes and benefits.

Be it enacted by the Senate and House o f  Representatives o f  the United States o f  America 
in Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the 'SUTA Dumping Prevention Act of 2004'.

SEC. 2. TRANSFER OF UNEMPLOYMENT EXPERIENCE UPON TRANSFER OR 
ACQUISITION OF A BUSINESS.

(a) IN GENERAL- Section 303 of the Social Security Act (42 U.S.C. 503) is amended by 
adding at the end the following:
'(k )(l) For purposes o f subsection (a), the unemployment compensation law o f a State 
must provide—

‘(A) that if an employer transfers its business to another employer, and both 
employers are (at the time of transfer) under substantially common ownership, 
management, or control, then the unemployment experience attributable to the 
transferred business shall also be transferred to (and combined with the 
unemployment experience attributable to) the employer to whom such business is 
so transferred,
'(B) that unemployment experience shall not, by virtue of the transfer o f a 
business, be transferred to the person acquiring such business i f -

'(i) such person is not otherwise an employer at the time of such 
acquisition, and
'(ii) the State agency finds that such person acquired the business solely or 
primarily for the purpose of obtaining a lower rate of contributions,

'(C) that unemployment experience shall (or shall not) be transferred in 
accordance with such regulations as the Secretary of Labor may prescribe to 
ensure that higher rates o f contributions are not avoided through the transfer or 
acquisition of a business,
'(D ) that meaningful civil and criminal penalties are imposed with respect to~

'(i) persons that knowingly violate or attempt to violate those provisions 
o f the State law which implement subparagraph (A) or (B) or regulations 
under subparagraph (C), and
'(ii) persons that knowingly advise another person to violate those 
provisions of the State law which implement subparagraph (A) or (B) or 
regulations under subparagraph (C), and 

'(E) for the establishment o f procedures to identify the transfer or acquisition o f a

ATTACHMENT IV

TEXT OF P.L. 108-295
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business for purposes o f this subsection.
'(2) For purposes o f this subsection--

'(A) the term 'unemployment experience’, *vith respect to any person, refers to 
such person's experience with respect to unemployment or other factors bearing a 
direct relation to such person's unemployment risk;
'(B) the term 'employer* means an employer as defined under the State law;
'(C) the term 'business’ means a trade or business (or a part thereof);
'(D) the term 'contributions’ has the meaning given such term by section 3306(g) 
o f the Internal Revenue Code of 1986;
'(E) the term 'knowingly* means having actual knowledge o f or acting with 
deliberate ignorance o f or reckless disregard for the prohibition involved; and 
'(F) the term ’person’ has the meaning given such term by section 7701(a)(1) of 
the Internal Revenue Code o f 1986.'.

(b) STUDY AND REPORTING REQUIREMENTS-
(1) STUDY- The Secretary of Labor shall conduct a study of the implementation 
o f the provisions o f section 303(k) of the Social Security Act (as added by 
subsection (a)) to assess the status and appropriateness o f State actions to meet 
the requirements of such provisions.
(2) REPORT- Not later than July 15, 2007, the Secretary o f Labor shall submit to 
the Congress a report that contains the fin-’ings o f the study required by paragraph 
(1) and recommendations for any Congress.onal action that the Secretary 
considers necessary to improve the effectiveness o f section 303(k) o f the Social 
Security Act.

(c) EFFEc. TIVE DATE- The amendment made by subsection (a) shall, with respect to a 
State, apply to certifications for payments (under section 302(a) o f the Social Security 
Act) in rate years jeginning after the end of the 26-week period beginning on the first 
day of the first regularly scheduled session of the State legislature beginning on or after 
the date o f the enactment o f this Act.
(d) DEFINITIONS- For purposes of this scction-

(1) the term ’State’ includes the District o f Columbia, the Commonwealth of 
Puerto Rico, and the Virgin Islands;
(2) the term ’rate year' means the rate year as defined in the applicable State law; 
and
(3) the term 'State law' means the unemployment compensation law of the State, 
approved by the Secretary of Labor under section 3304 o f the Internal Revenue 
Code o f 1986.

SEC. 3. USE OF NEW HIRE INFORMATION TO ASSIST IN ADMINISTRATION OF 
UNEMPLOYMENT COMPENSATION PROGRAMS.

Section 452(j) of the Social Security Act (42 U.S.C. 653(j)) is amended by adding at the 
end the following:

'( 8 ) INFORMATION COMPARISONS AND DISCLOSURE TO ASSIST IN 
ADMINISTRATION OF UNEMPLOYMENT COMPENSATION PRGGRAMS-

2



'(A) IN GENERAL - If, for purposes of administering an unemployment 
compensation program under Federal or State law, a State agency 
responrible for the administration of such program transmits to the 
Secretary the names and social security account numbers of individuals, 
the Secretary shall disclose to such State agency information on such 
individuals and their employers maintained u- the National Directory of 
New Hires, subject to this paragraph.
'(B) CONDITION ON DISCLOSURE BY THE SECRETARY- The 
Secretary shall m, ke a disclosure under subparagraph (A) only to the 
extent that the Secretary determines that the disclosure would not interfere 
with the effective operation o f the program under this part.
'(C) USE AND DISCLOSURE OF INFORMATION BY STATE 
AGENCIHS-

'(i) IN GENERAL- A State agency may not use or disclose 
information provided under this paragraph except for purposes o f 
administering a program referred to in subparagraph (A).
'(ii) INFORMATION SECURITY- The State agency shall have in 
effect data security and control policies that the Secretary finds 
adequate to ensure the security of information obtained under this 
paragraph and to ensure that access to such information is 
restricted to authorized persons for purposes of authorized uses 
and disclosures.
'(iii) PENALTY FOR MISUSE OF INFORMATION- An officer 
or employee of the State agency who fails to comply with this 
subparagraph shall be subject to the sanctions under subsection 
(1)(2) to the same extent as if such officer or employee was an 
officer or employee of the United States.

'(D) PROCEDURAL REQUIREMENTS- State agencies requesting 
information under this paragraph shall adhere to uniform procedures 
established by the Secretary governing information requests and data 
matching under this paragraph.
'(E) REIMBURSEMENT OF COSTS- The State agency shall reimburse 
the Secretary, in accordance with subsection (k)(3), for the costs incurred 
by the Secretary in furnishing the information requested under this 
paragraph.’.

3



FISCAL NOTE
S T A T E  OF A L A S K A
2005 L E G IS L A T IV E  SESSION

Revision Date/Time (Note if correction):____________________
Title U n em p loym en t In su ra n c e  Fund  & T axes

Fiscal Note Number: _______
3ill Version HB242-DQLWD-UI-04Tl-05
() Publish Date: _________

Sponso r.
R eq u e s te r

R e p re se n ta tiv e  C raw fo rd

Department: L abo r a n d  W ork fo rce  D eve lopm en t
RDU E m p loym en t S ecu rity _______________

[Component. U n em p loym en t In su ran ce__________

H ou se  L&C

Expenditures/Revenues
Com ponen t Number 

(Thousands of Dollars)

2276

N ote Amounts do not include inflation un less otherw ise no ted below.
OPERATING EXPENDITURES FY 2006 I FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
P e rso na l Serv ices
Travel
C on tractual
Supp lies
Equ ipm ent
Land & S tructu res
G ran ts  & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 J.O 0.0 0.0

ICAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)
1002 Federa l R eceip ts H
1003 GF Match
1004 GF
1005 GF/Program R eceip ts
1037 GF/Mental Health
O ther Training and  Building Fund)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

NoneE s t im a te  o f any  c u r r e n t  y e a r (FY2005) co st:
M ark th is  box (X) if fu nd in g  for th is  bill is in c lud ed  in th e  G ove rno r's  FY 2006 b u d g e t p ro p o sa l:
POSITIONS
Full-time
Part-time
Tem porary

ANALYSIS: (Attach a separate page if necessary)
This legislation adds language to comply with federal legislation. Public Law 108-295 (42 U S C. 503) 
requires that a state's law contain language that will prevent state unemployment tax avoidance schemes 
and also requires that states apply meaningful civil and criminal penalties against persons who knowingly 
violate those provisions.

There is no anticipated fiscal impact to the department as a result of this legislation.

P rep ared  by: 
Division:
Approved by: 
Agency.

T hom as W. N elson, D irecto r Phone 465-5933
E m p loym en t S ecu rity  D ivision Date/Time: 4/11/05 2:35 PM
G reg O 'C laray, C om m iss io n e r Date 4/11/2005
Department of Labor and Workforce Development

(Revised 9/33/2004 OMB) Page 1 o f 1



Alaska State Legislature
House of Representatives

Alaska State Capitol Interim Address
Juneau, Alaska 99801-1182 716 West Fourth Avenue
1-907-465-3438 (phone) Anchorage, Alaska 99501-2133
1-888-478-3438 (toll free) (phone) 1-907-269-0100
1-907-465-4565 ( fax < (fax) 1-907-269-0105

Representative Harry Crawford 
District 21

SPONSOR STATEMENT FOR HB 242

Recently passed federal law requires states to enact legislation to combat 

unemployment insurance tax avoidance schemes. This occurs when employers 

manipulate tax rating systems to achieve an artificially low tax rate.

Tax avoidance schemes hurt Alaskan businesses by inflating the overall tax rate 

and unfairly shifting the cost of unemployment insurance to other businesses. Alaska 

faces significant federal penalty if we fail to pass this legislation, including 

decertification of our program and the loss of millions of dollars in federal funding and 

credits. By enacting this legislation not only will Alaska ensure compliance with federal 

law, we will also strengthen the integrity of our tax rating system.

I urge your support of this legislation.

E-mail: Representative_Harry_Crawford@legis.state.ak.us

mailto:Representative_Harry_Crawford@legis.state.ak.us


S e c t i o n a l  A n a l y s i s  

D r a f t  C S  ( 2 4 - L S 0 8 2 1 X F )  

H o u s e  B i l l  2 4 2

Section 1. Adds a new section. AS 23.20.293 and requires an employer to notify the 
department in writing of any changes in ownership, management and control or 
when an employer acquires all or a part of another employer's trade or business. This 
provision will help the department detect tax avoidance and will help ensure 
employers are assigned the correct tax rate.

Section 2. Amends AS 23.20.295(d) to conform to federal law. which requires State 
laws to contain language which prevents unemployment insurance tax avoidance.

Section 3. Adds a new section. AS 23.20.297 to address transfers of payroll history 
and assignment of tax rates to conform to the tax avoidance prevention provisions, 
and establishes required civil and criminal penalties against persons who knowingly 
violate those provisions.

Section 4. Adds a new section that establishes criminal penalties against an 
employer or pcrson(s) who knowingly or recklessly obtains or advises another person 
or employer to obtain an unemployment rate under false pretenses.

Section 5. Amends AS 23.20.310 to add new definitions to clarify the tax avoidance 
provisions.

Section 6. Adds new language to allow the department to adopt regulations 
necessary to implement the changes made by the above sections.

Section 7. Provides for an effective date of July 1. 2006 for Sections 1. 2. and 4 and 
for AS 23.20.297(a)-(c) enacted by Section 3.

Section 8. Provides for an immediate effective date for Sections 5 and 6 and for 
AS 23.20.297(d). enacted by Section 3.

Prepared by A laska  D epa rtm en t o f  L abo r and  W ork fo rce  Deve lopm ent 
Em p loym en t Secu rity  D iv is ion , U nem p loym en t In su ran ce  Techn ica l U n it 
January 23, 2006, 10:15 AM



U n e m p l o y m e n t  I n s u r a n c e  F e d e r a l  C o m p l i a n c e  

Recent federal law requires state law change:
In August 2004, President Bush signed P.L. 108-295, amending the Social Security Act of 
1935 and requiring states to enact legislation that will prevent the practice of State 
Unemployment Tax Avoidance schemes. This activity occurs when employers find ways to 
manipulate state unemployment insurance (UI) tax rating systems such that the employer 
pays UI taxes at an artificially low ra:e.

State laws must include:
• Mandatory transfers of unemployment experience when a trade or business is 

acquired by or transferred to another employer.
• Prohibition of transfers when a transfer or an acquisition is solely or primarily for 

the purpose of obtaining a lower UI tax rate.
• Penalties when tax avoidance schemes are detected.
• Procedures for identifying tax avoidance schemes.

Penalty for Noncompliance:
• If Alaska fails to enact required legislation, Alaska’s UI program will be de-certified 

and all employers in the state would lose their federal offset credit of 5.4 percent 
which would amount to $103.9 million in additional taxes. Also, Alaska loses 
$30.8 million in administrative and operational funding for supporting 
unemployment insurance programs.

UI Tax Avoidance Mainly Occurs in Two Ways:
• An employer sets up a new company and then transfers some or all of its 

workforce (and accompanying payroll) to the new company after it has earned a 
lower UI rate. The transferred payroll is then taxed at the lower rate.

• A new business entity purchases an existing business with a lower UI tax rate. 
Instead of being assigned the higher industry rate for a new business, the entity 
receives the existing lower rate. Typically, the new business ceases the activity of 
the purchased business and commences a different type oi activity.

Harmful Effects o f UI Tax Avoidance Schemes:
• Lost revenue will result in higher tax rates overall and unfairly shifts the cost of UI 

benefits to other employers.
• UI tax avoidance eliminates the incentive for employers to stabilize their workforce 

and keep employees working.

Benefits o f State Unemployment Tax Avoidance Legislation:
• Maintains the integrity and equity of our tax rating system and trust fund.
• Helps keep employer UI tax rates from increases due to under funding.
• Prevents tax rate avoidance schemes by imposing meaningful penalties in cases 

where a violation is detected.

Prepared by Alaska Department of Labor and Workforce Development, 
Employment Security Division 
January 4, 2006



JAN-18-2006 WED 09:56 AN Co m issioner Labor FAX NO. 9074652700 P.

.  /
/ i >

U.S. Department of Labor As.vsiarv KCCfHdry lor 
Cmpiovmcni and TrJmirvj 
Waslnnnton D C .‘*0210

\

The Honorable Frank Murkowski 
Governor o f  Alaska 
Box 110001 
Juneau, Alaska ‘WRlt /

/

Dear Go\ jn in r Murkowski:

bi my letter to you dated June 1 0 ,2 0 0 5 ,1 called your attention to am endm ents to 
Alaska’s unemployment com pensation law that arc needed for die slate to rem ain  eligible 
for f  ederal grouts to adm inister its unemployment compensation (UC) program . 
Unfortunately, since that tim e there has been no action on this legislation, w hich m ust be 
in effect in Alaska on January 1.2006, to conform with requirements o f  Federal U C  law.

On August 9, 2004, the President signed P.L. 108-295, the SUTA D um ping P revention 
Act of 20C4. 'Jltis legislatio:. amended the Social Security Act to add a new  Section 
303(1%), establishing a nation- vide minimum standard for curbing certain practices tha t 
some employers have used to manipulate state unemployment insurance tax rates and 
avoid their fair share o f unem ploym ent taxes. All stales arc required to am end their U C  
laws to conform with the requirem ents o f SecLiou 303(k), SSA, as a condition  for 
receiving grunts for tire adm inistration of the slate’sUC- law.

Labor and Workforce D evelopm ent Commissioner O 'C laray informed m e by letter dated 
June 23, 2005, that Alaska is poised to secure enactment in the second session o f  the 
legislature. In order to hold in abeyance mitiation o f proceedings to w ithhold 
certification for the adm inistrative gi ant, I must have ycur assurance that you will m ake 
every effort to secure enactm ent o f  legislation meeting the Federal requirem ents and 
making any transfers o f  experience that occur alter January 1,2006, until the affective 
date o f the enactment, retroactive to January 1,2006, to ensure conform ity w ith  Federal 
law.

Please provide this assurance before January 1,2006, that A laska will enact the required 
legislation expeditiously in the next legislative session.





DEPARTMENT OF COMMERCE 
COMMUNITY AND ECONOMIC DEVELOPMENT

REGULATORY COMMISSION OF ALASKA

April 25, 2005

M i  I i  MfflSM

The Honorable Norman Rokeberg 
House Labor and Commerce Committee 
AlasKa House of Representatives 
Alaska State Capitol Room 214 
Juneau, AK 99801-1182

Re: HB 243

Dear Representative Rokeberg:

This is in response to your request for a history of the Regulatory Commission of 
Alaska’s Regulatory Cost Charges (RCC). During the House Labor and 
Commerce Committee meeting last week, you also asked whether any portion of 
temporary increase in the RCC rate would be subject to Commerce overhead 
charges. We answer both questions in this letter.

RCC History: Prior tc 1992, the RCA’s predecessor agencies we.e funded through 
the general fund. In 1992, the Seventeenth Legislature adopted the Regulatory 
Cost Charge (RCC) which required certificated public utilities and pipeline carriers 
to pay the cost of funding the RCA’s budget. These costs are commonly passed 
through the regulated entity to ratepayers as an RCC surcharge on their monthly 
bills.

In creating the RCC funding mechanism, the Legislature capped the total amount 
the RCA can collect in a manner similar to a tax cap. Changing the RCC rate 
requires legislative action. Between 1992 and 1994, the RCC was capped at 0.61 
percent or regulated gross revenues In 1995 through June 30, 2004, the cap vas 
0.8 percent. The cap was increased beginning july 1, 2005 to 0.87 percent to lund 
the Attorney General's public advocacy function. The RCC is now shared between 
the Department of Law, which receives 0.17 percent, and the RCA, wnich 
receives 0.7 percent.1

1 The public advocacy function was moved to the Department of Law in 2003.

701 W E ST  EIGHTH AVENUE. SU ITE 300
A N C H O R A G E , ALASKA 99501-3469
PHONE: (907) 276-6222
FAX: (907) 276-0160
TTY: (907) 276-4533
WEBSITE: www.stats.ek.us/rca/

FRANK H. MURKOWSKI, GOVERNOR

©
•4. »t,l >«*■**

http://www.stats.ek.us/rca/


Letter to Representative Rokeberg
April 26, 2005
Page 2 of 3

The following table illustrates the revenues generated from the RCC since 1995 
to fund the Regulatory Commission of Alaska’s activities.

RCC  Revenue H istory

FY Rate Revenues
1995 0.80 $3,400,000
1996 0.80 $3,300,000
1997 0.80 $3,800,000
1998 0.80 $3,700,000
1999 0.80 $4,200,000
2000 0.80 $4,200,000
2001 0.80 $5,200,000
2002 0.80 $5,600,000
2003 0.80 $5,800,000

0.80 $6,000,000
2005- RCA 0.70 $5,200,000
2005- Law 0.17 $1,300,000

The RCA has adjusted its operations to reflect the lower projected 2005 
revenues by reducing staff by ;2%, effective May 2, 2005.

The revenues to be derived from the temporary 0.2 percent RCC increase will be 
used to implement systems and efficiencies that will allow the RCA to achieve its 
regulatory mission once it returns to the 0.7 percent funding level on July 1, 
2008.

Overhead: Commerce Administrative staff informs me that our overhead will 
likely increase over the next few years, out this increase is unrelated to the 
temporary increase in revenues that would occur with the passage of HB 243/SB 
157. Rather, Commerce explains overhead will go up because state core costs 
such as Human Resources, Telecommunications, Enterprise Productivity Rate, 
etc., are increasing.



Letter to Rep.esentative Rokeberg
April 26, 2005
Page 3 of 3

We agreed to proviô  for your review a summary of the overhead 
(intergovernmental) charges the RCA pays. The following costs a,e our 
estimated fiscal 2005 expenditures for overhead.

In te rg o ve rnm en ta l C ha rg e s fo r S e rv ic e s
73160 DCED Commissioner's Office 38,000
73160 DCED Administrative Services 104,000
73805 Dept, of Administration 28,000
73270 Division of Personnel (EEO Investigation) 800
73807 Div. of Sen. Services (mailroom & storage) 6,400
73814 Div. of Risk Management (Insurance) 2 , 0 0 0
73816 Dept, of Labor (ADA) 500
73270 Dept, of Law Regulation Review 500

Subtotal - Intergovernmental Charges 180,200

We also pay rent through the State and for Attorney General assistance on our 
cases, but these are more direct costs rather than the indirect pure overhead 
costs I believe you were addressing. All told, these indirect overhead chaiges 
represent approximately 3 percent of our total revenues.

If you have further questions, please feel free to call me at (907) 263-2110.

Warm regards,

cc: Representative Tom Anderson, Chairman, House Labor and Commerce 
Representative Pete Kott



April 7. 2005

The Honorable Norman Rokeberg 
House Labor and Commerce Committee 
Alaska House of Representatives 
Alaska State Capitol Room 214 
Juneau, AK 99801-1182

Re: HB 243

Dear Representative Rokeberg:

This is in response to your request for a history of the Regulatory Commission of 
Alaska’s Regulatory Cost Charges (RCC).

Prior to 1992, the RCA’s predecessor agencies were funded through the general 
fund. In 1992, the Regulatory Cost Charge (RCC) was adopted by the 
Seventeenth Legislature. AS 42.05.253 and AS 42.06.2851 required certificated 
public utilities and pipeline carriers operating ii Alaska to pay regulatory cost 
charges to fund the budget of the Commission. Regulated utilities and pipeline 
carriers commonly pass the RCC charge on to ratepayers as an RCC surcharge 
on customer’s hills. However, the total amount the RCA can collect to fund its 
budget is capped, in a manner similar to a tax cap. Changing the RCC rate 
requires legislative action.

Initially, the RCC was capped at 0.61 percent of utility or pipeline gross revenues 
derived from regulated operations. In 1995, the legislature increased the cap to 0.8 
percent. In 2004, the legislature increased the cap to .87 percent and then 
divided RCC between the RCA and the Department of Law. The Department of 
Law now receives .17 percent and the RCA’s portion was reduced to .7 percent.2

’ These statutes were repealed and rewritten as AS 42.05.254 and AS 42.06.286 in 1995. 
: The public advocate function was movec to the Department of Law in 2003.



The following table illustrates the revenues generated from the RCC since 1995.

RCA Revenue History

FY Rate Revenues
1995 0.80 $3,400,000
1996 0.80 $3,300,000
1997 0.80 $3,800,000
1998 0.80 $3,700,000
1999 0.80 $4,200,000
2000 0.80 $4,200,000
2001 0.80 $5,200,000
2002 0.80 $5,600,000
2003 0.80 $5,800,000
2004 0.80 $6,000,000
2005 0.70 $5,200,000

The decrease in 200; revenues is estimated base on projected utility and 
pipeline revenues. The RCA has adjusted its operations to reflect the lower 
projected revenues by enacting a layoff of 12% of ts workforce effective May 2, 
2005.

The revenues to be derived from the temporary .2 percent RCC increase will be 
used to implement systems and efficiencies that will ailow the RCA to achieve its 
regulatory mission once it returns to the .7 percent funding level on July 1. 2008.

If you have further questions, please feel free to call me at (907) 263-2110.

Warm regards,

REGULATORY COMMISSION OF ALASKA

Kate Giard 
Chairman

cc: Representative Tom Anderson, Chairman, House Labor and Commerce 
Representative Pete Kott

Letter to Representative Rokeberg
April 15, 2005
Page 2 of 2



R e g u la to ry  C o m m is s io n  o f A la sk a  

H isto ry o f R C A  R e ve n u e s  

A tta c h m e n t

RCA Fees GENERATE

Adjustment
FN 94 tst-3rd Quarter
FY94 4th Quarter

AR
29525-93

-1300000

1994

-1.261.741
4,270,723

404.898

1995

372.819

1996 1997 1998 1999 2000

2000
Special
Approp.

2000
Special
Approp. 2001 2002 2003 2004 2005

FY95 1st-3rd Quarter 
FY95 4th Quarter

3,046.424
501,070

FY96 1st-3rd Quarter 
FY96 4'h Quarter

1,868,259
962.448 198,387

TY97 ist-3rd Quarter 
FY97 4th Quarter

3,140.217
496.301 444,659

FY98 1st-3rd Quarter 
FY98 4th Quartet

2.828,045
415,779 523,273

FY99 1st-3rd Quarter 
FY99 4th Quarter

3,335,520
344,650 566,939

FY00 1st-3rd Quarter 
FY00 4th Quarter

3,089.072 
507 988

500,000 7,536
531.596

FY01 1st-3rd Quarter 
FY01 4th Quarter

3,789,875
844.847 488,403

FY02 1st-3rd Quarter 
FY02 4th Quarter

4.522,327
633,967 883,105

FY03 1st-3rd Quarter 
FY03 4th Quarter - #1

4,378,983
537,250 670,681

(FY03 Adj)
FY04 1st-3rd Quarter 
FY04 4th Quarter 
FY05 1st
FY05 2nd Qtr, less DOL 

Totals

-20,638 20,638
4,447,664

898.831 523,828
1,433,346

382,369

-1.300.000 3,413.880 3.419,243 3,331.776 3 834,905 3.688,483 4,203,443 4,163,999 500,000 7,536 5,166,319 5,644.697 5,778,700 6,037,814 2,339 543

Page 1 of 1 4/15/2005
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D E P A R T M E N T  O F  C O M M E R C E  

C O M M U N IT Y  A N D  E C O N O M I C  D E V E L O P M E N T

REGULATORY COMMISSION OF ALASKA

April 7, 2005

The Honorable To:n Anderson, Chairman 
House Labor & Commerce Committee 
Alaska State Legislature 
State Capitol
Juneau, Alaska 90801-1182

RE: HB 243 - An Act relating to the maximum annual regulatory cost charge 
collected from certain regulated public utilities and pipeline carriers; and 
providing for an effective date

Dear Chairman Arderson:

On March 31, 2005, HB 243 (Corrmanion Bill SB 157) was introduced by the 
House Rules committee on behan of the Governor and referred to your 
committee. The purpose of this legislation is to increase the regulatory cost 
charge (RCC) rate from 0.7 percent to 0.9 percent for three years to fund efforts 
to improve the RCA’s timeliness, accountability and regulatory transparency.

In July 2004, the Commission initiated a comprehensive effort to understand and 
respond to concerns about aspects of its regulatory operations. Over the past 
several years, the Commission has received comment that its decisions took too 
long, that the cost of regulation was burdensome and that utilities could not track 
the progress of their cases through the RCA's adjudicatory process. While some 
of these issues naturally exist within the regulatory paradigm, I strongly believe 
the process itself is within our control and we can im prove it.

In the last few months, the Commission significantly reorganized its structure. 
We visited with CEOs of utilities and pipelines. We opened our 2005 regulations 
schedule for public and industry comment, a first, I believe. We also proposed to 
purchase and imp ement data systems designed to achieve the results sought by 
regulated entities including (1) a system to track cases, staff resources and 
timelines; (2) a system to receive, store and retrieve data filed with the RCA 
Jectronically; and (3) a web site allowing citizens and regulated entities to 
electronically track regulatory matters.

Last winter, the Commission held public meetings, taking testimony from 
interested parties as to whether an increase in the RCC should be used to fund

701 WEST EIGHTH AVENUE. SUITE 300
ANCHORAGE, ALASKA 99501-3469
PHONE: (907) 276-6222
FAX: <9071276-0160
TTY: (907) 276-4533
WEBSITE, tvvvw.siate ak us/rca/

F R A N K  H . M U R K O W S K I ,  G O V E R N O R

©
<3 ••



these data systems. An advisory group volunteered to work with us, reviewing 
the overall scope of the project and budget. Written and oral testimony from 
regulated utilities and pipelines supported both implementing the data systems 
and the RCC funding mechanism.

Regulated entities generally pass the RCC cost to consumers. Having concern 
for consumer impact, we calculated that this legislation would increase utility 
costs for consume rs by an average of six (6) cents per month, per regulated 
service. If a consumer uses three regulated services, (generally telephone, gas 
and electric) the cumulative impact would be $2/6 per year or $6.48 for the 
three years this lecislathn is in effect.

We respectfully request that you schedule HB 242 for hearing in your committee, 
and we urge favcrable action on this bill. Attached is the related fiscal note 
describing impact of the increased RCC. I would be pleased to meet with you 
and committee Members, if you wish, to provide any other information you may 
require.

Thank you for considering this request, which we believe is both in the best 
interest of and supported by industry.

Attachment: HB 243 Fiscal Note



F I S C A L  N O T E

S T A T E  O F  A L A S K A

2005  L E G IS L A T IV E  S E S S IO N

Revision Date: Corrected 4/7/05 
Title Regulatory C ost C harges:

Fiscal Note Number:

Bill Version:

() Publish Date.

Dept. Affected: 
'RDU

HB 243

C om m erce

Utilities and  P ipelines
Sponso r Rules by P .eguest of th e  Governor
R equeste r H ouse Labor & Com m erce_________

Regulatory Commission of Alaska (399) 
Com ponen t R egulatory Com m ission of Alaska

E x p e n d itu re s /R e v e n u e s

Com ponent No. 

(Thousands of Dollars)

2417

Note: Amounts do not include inflation un less o therw ise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Serv ices 
Travel 
Contractual 
Supplies 
Equipment 
Land & S tructures 
G ran 's & Claims 
M iscellaneous

1,300.0 1,300.0 1,300 0

TOTAL OPERATING 1,300.0 1,300.0 1,300.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (1141) 1,300.0 1,300.0 1,300.0
FUND SOURCE________________________     (Thousands of Dollars)
1002 Federal R eceip ts
1003 GF Match
1004 GF
1005 GF/Program R ece ip ts 
1037 GF/Mental Health 
1141 RCA Receipts 1,300.0 1.300.0 1.300.0

TOTAL 1,300.0 1 300.0 1,300.0 0.0 0.0 0.0

E stim a te  of a n y  c u r r e n t y e a r  (FY2005) co s t:  0 0
Mark th is  box  (X) if fu n d in g  fo r th is  bill is in c lu d ed  in the  G ov e rn o r's  FY 2006 b u d g e t p ro p o sa l: 

P O S I T I O N S ________________________________________________ _
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)

This statutory revision allows for a three year increase in the Regulatory Cost Charge (RCC) rate from .007 
to .009 to fund several initiatives that will improve the agency’s ability to mitigate regulatory lag, reduce 
utilities' filing costs and increase transparency in agency activities. It is anticipated that this legislation will 
increase utility costs by approximately 6  cents per month or 72 cents per year, per regulated utility service. 
If a consumer uses *hree regulated services, (generally telephone, gas and electric) the approximate 
cumulative impact would be $2.16 per year or $6.48 for the three year period.

P repared  by: Kate G iard, Chair___________________________________
Division Regulatory C om m ission of A laska____________________
Approved by: Edgar Blatchford, Com m issioner____________________
Agency Com m erce. Community, and  Econom ic Development

(Revised 9:23/2004 OMB)

Phone  907.276 6222 
Date/Time 4/7/05 10:44 AM

Date 4/7/2005__________

Page 1 of 1



F I S C A L  N O T E

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time: Correction 4/7/05 9:40 a.m. 
Title Tem pora ry  R egu la to ry  C ost

S p on so r
R eq u e s te r

C h a rg e  In c rea se
Rules
By R e q u e s t of th e  G overno r

Expenditures/Revenues

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept. A ffected 
'RDU

1
HB 243

C om m erce
Regulatory Commission of Alaska (399) 

C om ponen t R egm a'o ry  C om m iss ion  of A laska

C om ponen t No 

(Thousands of Dollars)

2417

Note. A m oun ts d o  not inc lude inflation u n le s s  o therw ise  no ted  below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
P e rso n a l S e rv ice s
Travel
C on trac tua l
S upp lie s
Equ ipm ent
Land & S tru c tu re s
G ran ts & C laim s
M isce llaneous

1.300.0 1.300.0 1,300 0

TOTAL OPERATING 1,300.0 1,300.0 1,300.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (1141) ~| 1,300.0 | 1,300.0 | 1.300.0
FUND SOU RCE_____________________________________________________ (Thousands o f Dollars)
1002 F ede ra l R ece ip ts
1003 GF Match
1004 GF
1005 GF/Program  R ece ip ts  
1037 GF/Mental H ealth 
1141 RCA R ece ip ts 1,300.0 1,300.0 1,300.0

TOTAL 1,300.0 1,300.0 1,300.0 0.0 0.0 0.0

E s tim a te  o f  any  c u r r e n t  y e a r  (FY2005) c o s t :  0 0
M ark t h i s  box  (X) if fu n d in g  fo r th is  bill is  in c lu d e d  in th e  G o v e rn o r 's  FY 2006 b u d g e t  p r o p o s a l :

POSITIONS
Full-time
Part-time
T em porary

ANALYSIS: (Attach a separate page ilnecessary)

This statutory revision allows for a three year increase in the Regulatory Cost Charge (RCC) rate from .007 
to .009 to fund several initiatives that will improve the agency's ability to mitigate regulatory lag, reduce 
utilities' filing costs and increase transparency in agency activities It is anticipated that this legislation will 
increase utility costs by approximately 6  cents per month or 72 cents per year, per regulated utility service 
If a consumer uses three regulated services, (generally telephone, gas and electric) the approximate 
cumulative impact would be $2.16 p^r year or $6.48 for the three year period.

P re p a re d  by: Koie G iard, Chair_________________________________________________  P h o n e  907.276.6222
Division R egu la to ry  C om m ission o f A laska________________________________  Date/Time 4/7/05 10:55 AM
Approved by: Edgar Blatchford, Commissioner________________________  Date 4/7/2005______
Agency Commerce, Community, and Economic Development_________

(Revised 9/23/2004 OM8) Page 1 of 1
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Dale Referred to Committee: April 12,2005 

Date of Committee Action:

The LABOR AND COMMERCE Committee considered:

HOUSE BILL NO. 249

"An Act relating to enhanced 911 surcharges imposed by a municipality."

Recommet.ds it be replaced with [ ] HCS or [ V] CS for H P>
For Senate Bills with new title: /  /  Technical Title (  ] New Title: HCR_____

FURTHER REFERRALS:

HB 249

ENHANCED 911 SURCHARGES

L ± C
[ ] Same Titto New Title

[ J attach amendments 
[ ] add new referral to . 
[ ] Letteroflntent___

Committee
Committee

L is t  o f  
A b b r t v  
f o r
D tp ts . :
ADM
CED
COR
CRT
EED
D E C
DFG
GOV
HSS
LEG
LA W
L W F
MVA
DNR
DPS
REV
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NEW  FISCAL NOTES
•Assigned by Chief C lerk 's Office

List by Dept(s): *FN# Fiscal m det. Z ero

...

PREVIOUS FISCAL NOTES
List bv Dept(s): FN# Fiscal Indet. Z ero
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r

Signuig with recommendations
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DP DNP NR AM
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81X) 478-4950 to ll free 
907 465-4979 fax

I n t e r i m :

7J6 W 4 ,h A venue 
A ncho rage . A K  99501 
907 269-024-1 o f f ic e  
907 269-0248 fax

M a n b i  r :
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L o g i c  F i v e r  
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R u  n b o w  

Imlii.// 
bitu
G i r d i v o o d

P o r t a g e

Whittier
S u n r i s e

H o p e

R e p r e s e n t a t i v e  M i k e  H a w k e r

A l a s k a  S t a t e  L e g i s l a t u r e

M E M O R A N D U M

Date: April 22, 2005

To: House Labor and Commerce Committee 

From: Representative Mike Hawker 

Re: Changes in work draft CS for HB 249

House Bill 249 raised the cap on the surcharge to $2; allowed a 
municipality to exceed the cap with voter approva': and required the 
surcharge to be assessed equally for wireline and wireless telephone 
lines.

CS House Bill 249 (CRA) added language requiring the borough to 
share avenue with each city that incurs costs for E-911.

The proposed work draft CS makes the following changes:

♦ Adds new sections 1, 5 and 6, which expand the statutory 
references in current law to include new sections added by this 
bill and repeal a section made redundant by this bill.

« Rewords the voter approval language on page 2, lines 8-9 (the
new language is on page 2, lines 13-14). No substantive change.

♦ Deletes the amendment adopted in the House CRA committee 
(see above). This is replaced by new subsection 0) in section 3.

♦ Adds language requiring notification when a municipality imposes 
or changes the surcharge. Requires the telephone companies to 
provide the notice with the municipality bearing the costs.

♦ Adds section 3, which clarifies what the surcharge may be used to 
pay and requires a borough that collects the surcharge and a city 
that incurs costs for enhanced 911 services to agree to duties, 
responsibilities and revenue distribution before spending revenue 
from the surcharge.

♦ Adds section 4, which allows a municipality to pass an ordinance 
requiring multi-line telecommunications systems to update the ALI 
database.

rep.mike.hawker@legis.state.ak.us • http://www.akrepublicans.org/hawker/

mailto:rep.mike.hawker@legis.state.ak.us
http://www.akrepublicans.org/hawker/
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4/21/05

CS FOR HOUSE BILL NO. 249( )

IN  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F  A L A S K A  

T W E N T Y -F O U R T H  L E G IS L A T U R E  - F IR S T  S E S S IO N

R E P R E S E N T A T IV E S  H A W K E R , H olm , O lson , Lynn

A BILL 

FOR AN ACT ENTITLED 

Jj "An Act relating to enhanced 911 systems and enhanced 911 surcharges imposed by 

| municipality, public municipal corporation, or village."

Il BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 2 9 .1 0 .2 0 0 (3 7 ) is am en d ed  to read :

! (37 ) AS 29.35.131 -29.35.137 [A S 2 9 .3 5 .1 3 1 ] (en h an ced  911 system )

I * Sec. 2. A S 29.35.131 (a) is  am en d ed  to  read:

(a ) A  m u n ic ip a lity  m ay, b y  reso lu tio n  o r o rd in a n c e , e lec t to p ro v id e  ar 

en h an ced  911 system  a t p u b lic  sa fe ty  an sw erin g  p o in ts  and [,] m ay  p u rc h ase  or lease 

the  enhanced  911 eq u ip m en t o r se rv ice  req u ired  to  e s tab lish  o r  m a in ta in  an  enhanced  

911 system  at pub lic  sa fe ty  an sw erin g  po in ts  from  a  lo ca l ex ch an g e  te lep h o n e  

co m p an y  o r o th er q u a lified  v en d o r. The municipality [, A N D ] m ay  im pede a ’', 

en h an ced  911 su rc h a rg e  [, IN  A N  A M O U N T  T O  B E  D E T E R M IN E D  B Y  T H E  

M U N IC IP A L IT Y , O N  A L L  L O C A L  E X C H A N G E  A C C E S S  L IN E S T H A T  

P R O V ID E  T E L E P H O N E  S E R V IC E  TO  W IR E L IN E  T E L E P H O N E S  IN  T H E  A R E A

-1- CSHB 249( )
N e w  T e x t  U n d e r l i n e d  ID E L E T E D  T E X T  B R A C K E T E D ]

BY

O ffered :
R eferred :

Sponsor(s):



WORK DRAFT WORK DRAFT 24-LS0853\F

TO BE SERVED B' "HE ENH \  :ED 911 SYSTEM. A MUNICIPALITY THAT 

PROVIDES 5ERVYIS UNDER AN ENHANCED 911 SYSTEM MAY ALSO BY 

RESOLUTION OR ORDINANCE IMPOSE AN ENHANCED 911 SURCHARGE 

ON EACH WIRELESS TELEPHONE NUMBER THAT IS BILLED TO AN 

ADDRESS] within the enhanced 911 service area. An [FOR A MUNICIPALITY 

WITH A POPULATION OF 100,000 OR MORE, AN ENHANCED 911 

SURCHARGE MAY NOT EXCEED 50 CENTS PER MONTH FOR FACH 

WIRELESS TELEPHONE NUMBER OR 50 CENTS PER MONTH FOR EACH 

LOCAL EXCHANGE ACCESS LINE FOR WIRELINE TELEPHONES. FOR A 

MUNICIPALITY WITH FEWER THAN 100,000 PEOPLE, AN] enhanced 911 

surch. ge may not exceed $2.00 [75 CENTS] per month for each w; eless telephone 

number and $2.00 [OR 75 CENTS] per month for each local exchange access line for 

wireline telephones. The maximum surcharee u cunt of $2.00 provided for in 

this subsection may be increased above that le \.. if the surcharge amount is 

approved by the voters of the enhanced 911 service area. The amount of 

surcharge imposed for each wireless telephone number must equal the amount 

imposed for each local excham e access line for a wireline telephone. An enhanced 

911 service aiea may be all of a city, all of a unified munici’ ality, or all or part of the 

area within a borough and may include the extraterritorial jurisdiction of a 

municipality in accordance with AS 29.35.020. The governing body of a municipality 

shall review an enhanced 911 surcharge annually to determine whether the current 

level of the surcharge is adequate, excessive, or insufficien, to meet anticipated 

enhanced 911 system needs. When a munjr pality imposes an ei hanced 911 

surcharge or the amount of the surcharge is changed, the municipality shall 

notify in writinp the telephone customers subject to the surcharge and provide an 

explanation of what the surcharge will be ■ sed for. A local exchange telephone

company that collects the enhanced 911 surchr ?? shall distnoute the

notification. However, the municipality shall pay any reasonable incremental 

costs associated with the notification [THE MUNICIPALITY MAY ONLY USE 

THE ENHANCED 911 SURCHARGE FOR THE ENHANCED 911 SYSTEM],

* Sec. 3. AS 29.35.131 is amended by adding new sections to read:

L
CSHB 249( ) -2 -

N e w  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]



WORK DRAFT WORK DRAFT 24-LS0853\F

( i)  A  m u n ic ip a lity  ir ay only  use the  enhanc .9 1 1  su rch arg e  r /e n u e  fo r those 

costs  o f  th e  e n h a n ced  911 system  tha t a re  au th o rized  in th is  subseeti >n. T h e  su rcharge 

revenue  m ay  n o t b e  used  fo r an y  cap ita l o r  o p era tio n a l costs  fo r em erg en cy  responses 

that o c c u r  a f te r  the  call is d ispatched  to  the em erg en cy  r e s p o n d s  T h e  su rcharge 

rev en u e  m a y  n o t be used  fo r con stru c tin g  b u ild in g s, leasin g  bu ild ings, m ain ta in in g  

b u ild in g s, o r  ren o v a tin g  bu ild ings, ex cep t fo r th e  m od ifi ation  o f  an  ex is tin g  bu ild ing  

to  the e x te n t th a t is n ecessa ry  to  m ain ta in  the secu rity  and  en v iro n m en ta l in teg rity  o f  

the p u b lic  sa fe ty  an sw erin g  p o in t and eq u ip m en t room s. T he su rcharge re v e n u e  m ay 

be u sed  fo r th e  fo llo w in g  costs  to  the ex ten t th e  costs are d irec tly  a ttr ib u tab le  to the 

e s tab lish m en t, m ain ten an ce , and  o peration  o f  an  en h an ced  911 system :

(1) th e  acqu isition , im p lem en ta tio n , and  m aintej n e e  o f  p u b lic  safety  j 

an sw erin g  p o in t eq u ip m en t and 911 serv ice  featu res;

(2 ) th e  acqu isition , in sta lla tion , and  m a i^ e n a n c e  o f  o th er equ ipm en t, 

in c lu d in g  ca an sw erin g  equ ipm en t, ca ll tran sfe r eq  pm en t, au to m atic  num bei 

id en tifica tio n  co n tro lle rs  and  d isp lays, au to m atic  location  iden tifica tion  co n tro lle rs  and 

d isp lays, s ta tio n  in stru m en ts , 911 te leco m m u n ica tio n s system s, te lep rin te rs , logging  

reco rd e rs , in s tan t p lay b ack  recorders, te lep h o n e  dev ices fo r the deaf, p u b lic  safety 

an sw erin g  p o in t b ack u p  p o w er system s, co n so les , au to m atic  call d is trib u to rs , and 

h ardw are  an d  so ftw a re  in te rfaces  fo r co m p u te r-a id ed  d ispaich  system s;

(3) the  sa laries m d  asso c ia ted  ex p en ses  fo r 911 call tak e rs  fo r thai

p o rtio n  o f  tim e  spen t tak in g  a rd  tran sfe rrin g  911 calls;

(4 ) tra in in g  costs  fo r pub lic  sa fe ty  answ ering  po in t call ta k e is  in the

p ro p e r m e th o d s  and tech n iq u es used in tak ing  and  tra n s fe r  ..ig  911 calls;

(5 ) ex p en ses  requ ired  to  d ev e lo p  a i . l  m ain ta in  all in fo rm ation  

n ecessary  to  p ro p e rly  in fo rm  call takers as to  lo c a tio r  address, type o f  em erg en cy , and 

o th er in fo rm a tio n  d irec tl re levan t to  the 9 .1  ca ll-tak ing  and tran sfe rrin g  function , 

includ ing  au to m a tic  location  iden tifica tion  and  au tom atic  n u m b er id en tifica tio n  

databases.

(j) I f  a c ity  in an  enhanced  911 se rv ice  a ea estab lished  by a b o rough  incurs J 

costs d e sc rib ed  u n d er (i) o f  th is  sec tio n  fo r th e  enhanced  911 system , b efo re  the 

borough  m a y  u se  rev en u e  from  an en h an ced  911 su rcharge, the  b o rough  an d  c >  m ust
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1 ex ecu te  a n  ag reem en t ad d ressin g  the  d u tie s  and  re sp o n sib ilitie s  o f  e a c h  fo r L r

2 en h an ced  911 system  and  estab lish in g  p r io ritie s  fo r  the use  o f  th e  su rc h a rg e  revenue.

3 I f  th e  D e p a rtm e n t o f  P ub lic  S afe ty  a lso  p ro v id es  serv ices  as p a r t o f  th e  e n h a n ced  911

4 sy stem  o r  u ses  file enhanced  9 1 1 system  in  th a t en h an ced  911 se rv ic e  area, the

5 d ep a rtm en t m u s t be a  p arty  to  the  ag reem en t.

6 (k ) F o r pu rp o ses  o f  (i) o f  th is  sec tio n , "call taker"  m ean s  a  p e rso n  em p lo y ed  in

7 a  p rim a ry  o r  seco n d ary  an sv  mg p o in t w h o se  d u ties  in c lu d e  th e  in itia l an sw e rin g  o f

8 911 o r en h a n ced  911 ca lls  and  ro u tin g  the  ca lls  to th e  ag en cy  o r  d isp a tch  center

9 |  re sp o n sib le  fo r  d isp a tch in g  ap p ro p ria te  em erg en cy  serv ices  and  a  p e rso n  in  a  prim ary

10 o r sec o n d a ry  an sw erin g  p o in t w h o se  d u ties  in c lu d e  rece iv in g  a  911 o r  en h an ced  911

11 call e ith e r d irec tly  or ro u ted  from  an o th er an sw erin g  p o in t and  d isp a tc h in g  app ro p ria te

12 em erg en cy  se rv ices  in resp o n se  to the  call; th e  term  "call tak e r"  is sy n o n y m o u s  w ith

13 the  term  "d isp a tch er"  in  th a t it is in c lu siv e  o f  the  fu n c tio n s o f  b o th  an sw e rin g  the 911

14 o r en h a n ced  911 calls and  d isp a tch in g  em erg en cy  serv ices in  re sp o n se  to  th e  calls.

15 * S ec. 4. A S  2 9 .3 5  is am ended  by ad d in g  a n ew  sec tio n  to  m ad:

16 S ec . 29.35.134. Multi-line telecommunications systems. A  m u n ic ip a lity

17 m ay  by  o rd in an c e  e lec t to  req u ire  an  en h an ced  911 sy s tem  fro m  a  m ulti-line

18 te lec o m m u n ica tio n s  system . A  m u lti-lin e  te leco m m u n ica tio n s  sy s tem  o p e ra to r m ust

19 a rran g e  to  u p d a te  the au to m atic  location  id en tifica tio n  d a tab a se  w ith  an  ap p ro p n a te

20 m as te r  s tree t ad d ress gu ide, v a lid  add ress, and  ca llb ack  n u m b e r fo r ea ch  m ulti-line

21 te lec o m m u n ica tio n s  system  te lep h o n e , so th a t the location  in fo rm a tio n  sp ec ifie s  the

22 em erg en cy  re sp o n se  location  o l the  caller. A  m u lti-lin e  te lec o m m u n ic a tio n s  system

23 o p e ra to r is co n sid ered  to be in co m p lian ce  w ith  th is  sec tio n  w h en  the  m ulti-line

24 te lec o m m u n ica tio n s  system  co m p lies  w ith  E 9 1 1 gen era lly  a c c e p te d  in d u stry  standards

25 as d efin ed  b y  the R eg u la to ry  C o m m iss io n  o f  A laska . F o r p u rp o se s  o f  tliis  sec tion ,

26 (1) "call back  num b er"  m ean s  a num b er u sed  b y  the  p u b lic  safety

27 an sw erin g  p o in t to  re -co n tac t the lo ca tio n  from  w hich  a 911 call is  p lace d ; the num ber

28 m ay  o r m ay  n o t be the n u m b er o f  the  sta tion  used  to  o rig ina te  the  911 call;

29 [ (2) "em ergency  re sp o n se  loca tion" m eans the lo ca tio n  to w h ich  a 911

30 em erg en cy  re sp o n se  team  m ay  be  d ispa tched  tha t is sp ec ific  e n o u g h  to  p ro v id e  a

31 re aso n ab le  o p p o rtu n ity  r >r the  em erg en cy  resp o n se  team  to  q u ick ly  locate  a caller

CSHB 249( ) -4-
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anywhere within it;

(3) "master street address guide" means a database of formatted street 

names, numerical addresses or address ranges, and other parameters defining valid 

locations and emergency services zones, and their associated emeigency services 

numbers, that enables the proper routing and response to 911 calls;

control units, telephone sets, and control hardware and software, including network 

and premises based systems such as Centrex and PBX, Hybrid, and Key Telephone 

Systems, as classified by the Federal Communications Commission under Part 68 

Requirements, and including systems owned or leased by governmental agencies or 

nonprofit entities, as well as for profit entities;

leases, or rents ffom a third party, and operates a multi-line telephone system through 

which a caller may place a 911 call through a public switched network.

* Sec. 5. AS 29.35 is amended by adding a new section to raad:

Sec. 29.35.138. Application. AS 29.35.131 - 29.35.137 apply to home rule 

and general law municipalities.

* Sec. 6. AS 29.35.131(h) is repealed.

(4) "multi-line telephone system" means a system made up of common

(5) "multi-line telephone system operator" means an entity that owns,

-5 -
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I am a dispatcher with the Anchorage Police Department (APD) and am 

currently assigned to our E911 upgrade project. This project brings MOA updated 

phone systems, a new mapping system to allow tracking of 911 calls from GPS- 

equipped cell phones, and a much more accurate automatic location information 

(ALI) database. The ALI database provid -s rhe call taker an address when a caller 

phones 911 from a landline.
I would like to express support of HB249. This bill allows municipalities to 

raise monies earmarked specifically for their 911 system. There is a serious 

problem, both statewide and nationally, with recruitment and retention of 

qualified, professional dispatchers. Additional funding of 911 systems would 

allow salaries to remain competitive. This ability to earmark funds also provides a 

safeguard during budget woes that would normally have a negative impact to 

hiring. Since becoming a dispatch employee in 1 989, our center has endured 

multiple hiring freezes, beginning in the 1980’s that to this day still impact my 

center.
The funt'ing would allow many departments to offer training that is 

normally unavailable due to staffing and monetary issues. Dispatch employees 

face a variety of difficult situations while answering 911 calls. One moment a 

dispatch employee may speak w th a victim of domestic violence and the next 

moment find themselves speaking with a caller about threat to national security. 

Diversifying training is a key step in lowering liability for individual centers and 

expanding skill sets for dispatch employees. Just as staffing has become a 

national problem, ongoing, varied training is lacking.

Karen A Kurtz 

Anchorage Police Dispatch 

786-8646 or at EOC 343-1 466
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To the Committee:

I am the manage* of the Emergency Communications Center for the Anchorage Police 
Department. We currently serve over 270,000 residents and are about to implement 
an upgraded E9-1-1 system with Phase II (cellular phone) service soon to follow. 
Please consider the following comments, which strongly support House Bill 249.

* The Anchirage Police Department's Emergency Communications Center is
currently operating at a significant deficit because of the high cost of 

upgrading the E9-1-1 system to Phase II standards. It will continue to cost more

in the future to maintain this system.
* The cost of maintaining the E9-1-1 Location Information (ALI) database 
a lo n e  has quadrupled to $66,000 per month, an amount that can and should be 

recovered through an adequate user surcharge.

* Emergency centers nationwide have implemented E9-1-1 surcharges for up to
as much as $4.00 per phone line in order to recover costs and avoid having

taxpayers who may not even have the service provide the funding for those who
do.

* The monies from this surcharge are dedicated solely to E9-1-1 operations 
throughout the state.

Thank you for allowing me to express my views in support of the bill.

Sgt. Ri .hard 0. Stouff, Manager

Anchor g j Polic Department Emergency Communications Center
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A l a s k a  S t a t e  L e g i s l a t u r e

House Bill 249 
Sponsor Statement

"An Act relating to enhanced 911 su rcharges im posed by a 
m unicipality."

House Bill 249 is simply about saving lives. The “dial 911” emergency 
services dispatch system is every Alaskan’s lifeline. Access to a modern 
911 system can be the difference between life and death. HB 249 
authorizes the funding mechanisms municipalities need to deliver 
Enhanced 911 (E-911) services. HB 249 also incorporates limitations 
protecting taxpayers from excessive charges.

E-911 systems have dramatically improved nationwide emergency 
response capabilities by utilizing Global Positioning System (GPS) 
technology to identify the telephone number and location of the caller. 
E-911 systems direct calls to the appropriate Public Safety Answering 
Point (PSAP) and automatically provide identifying information to the 
answering operator. Automatic location notification is critical when a 
caller is incapacitated or disoriented.

Current statutory caps on the amount municipalities may surcharge 
telephone services to pay for 911 systems have limited Alaskan 
communities to Basic 911 services that lack the important technological 
improvements of E-911. House Bill 249 provides the authority 
municipalities need to provide E-911 services within constraining 
parameters to protect their taxpayers.

I appreciate your consideration of this important public safety legislation.

Staff C o n t a c t : . i  Lucky 465-494n Revised 3/17/2005

rep.mike hawker@legis.state.ak.us • http://www.akrepublicans.org/hawker/

mailto:hawker@legis.state.ak.us
http://www.akrepublicans.org/hawker/
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Fact Sheet for House Bill 249

Short Title: ENHANCED 9" 1 SURCHARGES 

Current Version: CS HB 249 

Contact: Juli Lucky 465-4949 

Summary:

> Increases the amount that can be charged for enhanced 911 (E-911) 
services to $2 per line. (Current caps are based on municipa. 
population - $.75 communities with fewer than 100,COO people and 
$.50 for larger communities.)

- Provides a mechanism for a municipality to raise the cap with voter 
approval.

> Removes statutory language that provides for different rates based on 
a municipality’s population.

^ Requires equal surcharges for wireless and wireline telephone 
services.
Requires a borough that imposes an enhanced 911 surcharge to share 
revenue with each city in the enhanced 911 service area that incurs 
costs.

Benefits:

>• Allows municipalities to collect sufficient revenue to implement and 
maintain E-911 systems.

Backg ound:

E-911 systems have dramatically improved public safety across the nation. 
Among other benefits, the new systems use Global Positioning System (GPS) 
technology to track a caller’s location and phone number. This saves time, 
which can mean the difference between life and death in an emergency 
situation.
The current allowable amount for suiuharges is inadequate to fund the E-911 
system. Raising the amount and removing statutory language that creates 
diffr 'enl tiers of surcharges based on location and type of phone services will 
allow Alaskan communities to provide life-saving, enhanced 911 services with 
everyone paying an equitable share.

Revised 4/22/2005
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