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F r o m :  S e n a t o r  R a l p h  S e e k i n s  

R e :  R e q u e s t  f o r  H e a r i n g  o f  S B  105

Attached please find Senate Bill 105 along with a concomitant sponsor statement.

Senate Bill 105 corrects an oversight o f the 23rd Legislatuic in its passage o f SB 54 which 
codified Department o f Labor policy regarding flight crew s’ ineligibility for overtime wages 
under the Alaska Wage and Hour Act. The 23rd Legislature intended the bill to apply 
retroactively to January 1, 2000. Senate Bill 105 clarifies this intent.

I respectfully request this bill be scheduled for a hearing in the House Judiciary Committee at 
your earliest convenience. Thank you.
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_____________Senate Bill 105 Sponsor Statement____________
“An A ct relating to the retrospective application  and applicability o f  the overtim e  
com pensation  exem ption  for flight crew  m em bers.”

Senate Bill 105 clarifies legislative in ten  by retroactively removing flight crews from the scope 
of statutory overtime compensatioi .equircd under the Alaska Wage and Hour Act found in AS 
23.10.06f Retroactivity will apply to work performed on or after January 1, 2000.

The challenges facing the air carrier industry nationwide 'ire extraordinary. Heightened security 
requirements have necessitated ever larger investments in human and technological resources. 
Operating expenses continue to escalate as the price o f fuel increases. These cost burdens place 
enormous pressures on already thin margins. The air carrier industry in our state is no different in 
this respect. Yet the role it plays in our daily lives is arguably much greater.

The Alaska air carrier industry represents a vital link, in fact a bond, between airal communities 
and hub cities. It provides a lifeline to healthcare facilities. It delivers the groceries and the mail. 
And ;t transports the basketball teams and the e ld er  fo important events across the state. But 
now. in addition to the burdens placed on the industry since 2001, we can add the cost of 
superfluous litigation which threatens the viability o f many of our local earners.

Up until 2003, it had oecn the Department o f Labor’s (DOL) uncodified policy that in-state air 
earners are exempt from the Alaska W age and Hour Act’s (AW HA) overtime provisions. This 
policy was rooted in a 1980 Alaska Attorney General opinion. This opinion cited both the federal 
Railway Labor Act and the U.S. Constitution’s Commerce Clause as preempting flight crews 
from overtime compensation provided through the AWHA.

However, in 2000 uncertainty crept into the D O L ’s policy as a result of a lawsuit which sought 
overtime compensation for pilots. By 2003, three class action suits were outstanding representing 
m illions o f dollars in claim s against Alaska air carriers. Conseque ~tly, state lawmakers took 
action to avoid what could be devastating losses to a critical yet fragile industry.

The 23rd Legislature passed into law a bill (SB 54) that codified what, up to that point, had been 
DOL policy exem pting flight crews from the AW HA overtime compensation rules. While the 
bill did accomplish this important purpose, it failed to fully enact the legislative intent necessary 
to deflect court actions seeking recovery for periods dating back to the year 2000.

Senate Bill 105 seeks to fulfill the intent o f the 23rd Legislature by implementing the provisions 
found in AS 23 10.060(d)(19) retroactively to January 1, 2000. This will help ensure the viability 
of our air carrier industry so that it may continue to perform its vital public function.
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This bill adds a new section in statute applying the overtime compensation exemption for flight crew 
members set forth in AS 23.20.060 (d)(19) retroactive to work performed on or after January 1, 2000, Any 
unresolved claims for overtime compensation for employment as a flight crew member on or after January 
1, 2000 would fall under this new provision.

Passage of this legislation would have no fiscal impact on the Department - f Law.

Prepared by: Kathryn Daughhetee Director_____________________________ Phene 465-3673
Division Administrative Services Divis on Date/Time 2/20/05 12:44 PM
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This bill retroactively applies an exemption to the requirement to pay overtime compensation to flight crew 
members. There is no anticipated financial impact to the department as a result of this legislation.

Prepare by: Grey Mitchell, Director__________________________________  Phone: 465-4855
Division: Labor Standards and Safety_______________________________Date/Time: 2/18/05 9:01 AM

Approved by. Greg O'Claray, Commissioner_________________________  Date: 2/18/2005______
Agency: Department of Labor and Workiorce Development_________

(Rs v m O 9/23/2004 OMB) Page 1 of 1



P e r k i n s  
C o i e

Thomas M . D anie l
rnoNi 907 .26 .'.6^ 50
(m a u  t i lan ie l@ perk in sco ie .com

10 29  W est Third Avenue, Su ite  3 0 0  

Anchorage. AK 9 9 5 0 1- 19 8 1 

phone 9 0 7 .279 .856 1 

Iak 907 .276 .3 108  

www.pe'kintcoie.com

March 8, 2005

The Honorable Ralph Seekins, Chan 
Senate Judiciary Committee 
Alaska Legislature 
Juneau, Alaska

Re: C onstitutionality  o f Senate Bill 105

Dear Chairman Seekins and Members o f  the Senate Judiciary Committee:

Senate Bill 105 makes retroactive legislation passed in 2003, which made pilots exempt from 
overtir e. Senate Bill 105 is designed to end class action lawsuits that threaten the financial 
viability o f  Alaska air carriers. In opposing this bill, the class action plaintiff lawyers have 
argued that Senate Bill 105 might be unconstitutional because it would affect litigation that is 
already pending in the courts. Despite this argument, the overwhelm ing weight o f  authority 
demonstrates that Senate Bill 105 is fully constitutional.

First, federal courts addressing this question have held that retroactive legislation which 
affects pending court cases brought under the Fair Labor Standards A ct ("FLSA"), the federal 
counterpart o f  the Alaska Wage and Hour Act, are fully constitutional.

• For example, in Baker v. GTE North Inc., 110 F.3d 28, 30 (7 th Cir. 1997), a group o f  
em ployees sued for unpaid overtime under the FLSA. The em ployees won in the trial 
court and obtained a judgment for time they spent traveling to the jobsite. While on 
appeal, Congress retroactively amended the FLSA so that the em ployees did not have 
to be paid for their travel time. The Seventh Circuit held that th»* amendment was 
constitutional and dismissed the employees' lawsuit.

• Other federal d?cisions have also held that retroactive amendments to the FLSA are 
constitutional. Battaglia v. General Motors Corp., 169 F.2d 254, 261-62 (2nd Cir. 
19^8); Seese v. Bethlehem Steel Co., Shipbuilding Div., 168 F.2d 58, 65 (4th Cir.
194„); Austin v. City o f  Bisbee, Arizona, 855 F.2d 1496, 1436 (9 Ih Cir. 1988).

• The United States Supreme Court has held that "the constitutional impediments to 
retroactive civil legislation are now modest." Landgraf v. USIFilm Prods., 511 U.S.

(2 9098 -0001  0 00000 /A A 050 6 7 0 .0 1 1 ]
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244, 272 ( '9 9 4 ). All that is required for retroactive legislation to be constitutional is 
thm "retroactive application o f  the legislation is itse lf justified by a rational legislative 
purpose." Pension Benefit Guarantee Corp. v. R. A. Gray & Co., 467 U.S. 717, 730 
(1984).

Second, the Alaska Supreme Court is likely to rule that Senate Bill 105 is constitutional:

■ The Alaska Supreme Court follows federal law in determining whether retroactive 
legislation is constitutional. See Norton v. Alcoholic Control Bd., 695 P.2d 1090, n.4- 
n.C (Alaska 1985). Therefore, it would likely follow  the federal decisions cited 
above.

• In 2003, the Alaska Legislature passed a retroactivit) amendment to the Alaska Wage 
and Hour Act which limited the amount o f  unpaid overtime an em ployee could 
receive. The Alaska Attorney General issued an opinion that the legislation was 
constitutional. 2003 Informal Op. Att'y Gen. No. 883-03-0153 (June 9, 2003).

• In Fairbanks North Star Borough v. State, 753 P.2d 1158, 1159 (Alaska 1988), the 
case had already been litigated to the Alaska Supreme Court and was on appeal for a 
second time before the Alaska Legislature passed retroactive legislation. The Alaska 
Supreme Court applied the retroactive legislation to the case.

In sum, there is no constitutional impediment to the passage o f  Senate B ill 105.

I nomas M. Daniel

TM D:sc

(29098-0001/LFTTER.OI] 03/08/05
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T estim ony o f  T hom as M . Daniel 
Senate Labor & C om m erce C om m ittee H earing  

Re Senate Bill 105

(February' 22, 2005)

Mr. Chairman and members o f  the Committee. M y name is Tom Daniel. I am 
a partner with the law' firm o f  Perkins Coie in Anchorage, where my practice is 
devoted primarily to employm ent law. 1 am here today to testify in favor o f  Senate 
Bill 105, which would make retroactive the law which the Legislature passed in 2003. 
making pilots exempt from overtime.

In m y practice I have handled numerous cases involving overtime claims 
arising under both federal and Alaska law Currently, I am defending Hageland 
Aviation Services in a class action lawsuit asserting overtime for pilots which goes 
on despite the exemption ftr  pifots passed by the Legislature in 2003 The lawsuit 
continues because the judge ruled that che law only applied after the effective date o f  
the Act -  but not tr claims for overtime that arose before 2003

I support Senate Bill 105 because it w ill make clear that the overtime 
exem ption for pilots which the Legislature passed in 2003 was intended to apply to 
pending lawsuits. Bur first, let me provide a little background.

Since 1949, pilots o f  airlines governed by the Railway Labor Act have been 
exempt from  the overtime provisions o f  the federal overtim e law (the Fair Labor 
Standards Act). (This includes all air carriers engaged in interstate or foreign 
com m erce or that transport U.S. mail, as w ell as air freight forwarders owned or 
controlled by such carriers.)

Until 2003. there was no similar exemption under the Alaska o\ertim e law, the 
Alaska W age and Hour Act. However, in 1980, the Alaska Attorney General issued 
an opinion concerning whether air carriers operating in the state o f  Alaska were 
su b jea  to the state overtime law. He concluded that the flight crews o f  interstate 
carriers were not subject to the state overtime law. Exhibit 1.

Based od the Attorney General's opinion, the Alaska Department o f  Labor 
consistently has taken the position that pilots o f  interstate air carriers, including in­
state carriers that haul U.S. mail, are exempt from the state overtime law. 'In 1986, the 
Department sent an opinion letter to ihe Alaska Air Carriers Association, in which it 
stated that state overtime law did not apply to pilots o f  comm uter aircraft and air taxi 
pilots i f  they were involved in "interstate transportation o f  passengers and/or

[29O9K-GU01/AA/150520.007) imi 5



substantial hauling o f  the mail." Exhibit 2. The Department has follow ed that policy 
up to the present day. Exhibit 3.

P ised  on the federal exemption and the state's policy  that pilots were exempt 
from overtim e, most Alaska based air earners have never paid overtime to their pilots 
Instead, the carriers have used various pay methods, including payment by the flight 
hour, fixed monthly salaries, payment by the flight day, or combinations o f  these 
methods. Alaska air carriers need the flexibility to adopt unusual pay system s for 
pilots because their flight schedules must adapt to the harsh weather conditions and 
remote locations o f  Alaska. Overtime rules are designed for fixed schedules, not tire 
ever changing schedules necessary to adapt to the flying conditions in Alaska.

Despite the Department o f  Labor's policy, som e plaintiffs' lawyers argued that 
pilots were not exempt from state overtime. In the late nineties, they began to file 
lawsuits on behalf o f  pilots claim ing the right to be paid overtime. The first reported 
case was Era Aviation v. Lindfors, decided by the Alaska Supreme Court in 2000, a 
case which I defended. Although the pilot there lo?* her overtime claim, uncertainty 
remained regarding the applicability o f  state overtime law to pilots o f  Alaska air 
carriers. Since that time, at least three lawsuits have been filed against Alaska air 
carriers claim ing overtime pay an behalf o f pilots.

Because o f  this uncertainty, in 2003, the Legislature passed SB 54/H B 94, 
which amended the Alaska W age and Hour A ct to codify Department o f  Labor policy 
and make clear that pilots were exem pt from state overtime requirements. The House 
sponsor o f  the amendment. Rep. M asek, declared in her sponsor statement, "[t]his 
legislation was introduced to codify what is existing Department o f  Labor policy" and 
"simply puts in statute what is exiscing policy and exem pts flight crew from 
overtime." Exhibit 4. See also Remarks o f  Rep. Anderson (bill solidifies the 
exem ption so it cannot be successfully challenged in court). Exhibit 5. Similarly, the 
Senate sponsor, Sen. O lson, stated that tine purpose o f  the amendment was to “bring 
certainty to the interpretation o f  existing federal and state wage and hour statutes" 
because "[sjeveral Alaska court decisions have raised a question about the correct 
application o f  state wage and hour laws and die application o f  the overtime 
exemptions" for flight crews. Exhibit 6.

Unfortunately, the law did not include a provision making it retroactive. 
Therefore, it may not bar lawsuits for overtime for the time period before the effective 
date o f  the law. In fact, in the lawsuit against Hageland Aviation Services, the judge 
ruled that w hile the new law does exem pt Hageland pilots from the overtime 
provisions o f  the Alaska W age and Hour Act, it only does so fo r  the period after 'he 
effective date o f the law, July 16, 2003. Thus, this lawsuit and two others go on. And

129098-001)1/AAin 1)5 20.007] -2- 2.2S.HS
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because these lawsuits are class actions, the air carriers face claim s that can total 
m illions.

The irouy o f  the lawsuit against Hageland is that the vast majority o f  the pilots 
them selves do not support the lawsuit. In fact, the pilot that initiated the lawsuit has 
stated under oath that he was fairly paid. Instead, he claim ed that he was fired 
because o f  his age (a claim  that was later investigated and rejected by the Alaska 
Human Rights Com m ission). But rather than take die age discrimination claim to 
court, which he had the right to do, he hired a lawyer w ho apparently saw an 
opportunity to make a lot o f  money by using that one pilot to bring a class action 
lawsuit asserting technical violations o f  the state overture law, even though that law 
was never intended to apply to pilots.

Even though the Hageland case is a class action on behalf o f  all c. rrent and 
former pilots, ouly 2 o f  the approximately 60 current Hageland pilots have chosen to 
participate in the lawsuit. Out o f  a total o f  approximately 82 p 'e aent or former pilots 
who could assert claims as class members. 56 (or 68% ) have affirmatively taken steps 
to remove them selves from the class. But despite the fact that the majority o f  present 
and former Hageland pilots do not support this lawsuit, it goes on. The case is 
scheduled for trial in July 2005.

The purpose o f  the retroactivity bill is to insure that these lawsuits stop, and 
that no more are brought against A laska’s critical, but beleaguered, air carriers.
Alaska air carriers should not have to face huge class action lawsuits brought by a few 
disgruntled pilots and trial lawyers, when our own staie Department o f  Labor has been 
telling them for years that they were not required to pay overtime to pilots.

Class action lawsuits like the one agaJnst Hageland, can bankrupt small air 
carriers. The end result is that pilots and other em ployees lose their jobs, bush 
customers lose transportation services, and the econom y o f  Alaska is hurt The only 
winners are the law yeis who instigate these class actions. A vote in favor o f  Senate 
Bill 105 is a vote in favor o f  Alaska's air carriers, their pilots, and customers. The 
retroactivity legislation protects them -  not the lawyers. For that reason, the proposed 
legislation is good public policy.

The opponents o f  this legislation may rirgue that the judge has already ruled 
that Hageland violated the Alaska Wage and Hour Act, and therefore, it is unfair to 
pass a law that w ill terminate the lawsuit. W hile it may bf* true that a judge has ruled 
that Hageland is liable for overtime pay, his ruling was based on a strained and highly 
technical reading of the law. He ruled Hageland pilots were not exempt from 
overtime for two reasons. First, some pilots were paid a daily salary o f  less than $300 
per day. There would have been no violation i f  those same pilots had been paid the
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same amount o f  m oney, but had been paid w eekly  instead o f  daily Second, some 
pilots were only *mid for half a day when they only worked half a day. Based on 
these two sim ple facts, the judge concluded that the pilots should have been paid 
overtime. There is nothing about these fmdings that show  that Hageland pilots were 
mistreated-

Hageiand Aviation Services provides a good case study o f  the need for Senate 
Bill 105. Hageland Aviation Services was started by M ike Hageland. Mike came to 
.Alaska from M innesota in 1972, to be a pilot. He flew for two small carriers in rural 
Alaska from 1972 to 1981. In 1981, with one airplane, he started Hageland Aviation  
Services, which provided air charter service from Mountain Village to anyplace in 
Alaska. M ost travel was in the Yukon Kuskokwim  V alley. Living in Mountain 
Village from 1976 to 1990, he flew literally hundreds o f  medivac flights to the 
regional hospital in Bethel night or day in all kinds o f  weather. He gradually bought 
more airplanes and expanded the service to Bethel. In 1990, Mike joined up with Ron 
and James Tweto who were operating a single plane cha*ter service in Unalakleet. 
Together they expanded Hageland Aviation Services further. By 2004, Hageland had 
bases in Aniak, Bethel, St. Mary's, Unalakleet, N om e, Kotzebue, and Barrow with 
scheduled flights to over 70 villages from these hubs. 7 day, Hagelan^ Aviation 
em ploys over 1M) people, including 60+ pilots.

W hen Hageland Aviation started operating in 1981, most companies paid their 
pilots by thu flight hour. That means the pilots got paid foi a lot o f  hours in the 
summer months, but not much in the winter. Hageland is one o f  the first local airlines 
to start paying pilots a monthly salary so that they would not starve in the winter time. 
By the m id-1990s Hageland restructured the pay again so that pilots could take more 
time off. Instead c f  working throughout the month, the pilots were scheduled to work 
only 20 days each month followed by 10 days off. but still at the same monthly salary. 
In July 2000, the schedule was changed again to an even more favoiable schedule for 
the pilots -  a 15-day on and 15-day o f f  work schedule, still at the same monthly 
salary.

The only problem with the monthly salary was that some pilots complained 
that they got paid the same for flying 15 or 16 day , in a noDth that another pilot got 
paid for flying only 14 days. To solve this problem, Hageland converted the monthly 
salary to daily salary so that pilots got paid for every day that they flew. The pilots 
seem ed to be happy with this arrangement and no one complained. Yet it is this very 
pay system , developed for the benefit o f  ihe pilots, which the plaintiffs' lawyers have 
attacked as being in violation o f  the Alaska W age and Hour Act.

The end suit o f  the lawsuit againjt Hageland is that a good corporate citizen  
that has paid its pilots fairly m d provides m essential service in bush Alaska, could

[2909S-000 1/AA050520.007] -4- 2/25/05
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face bankruptcy because o f  a technical violation o f  a law mat was never inten ded to 
apply to i t  This injustice can be corrected with the passage o f  Senate Bill 105. 1 urge

you to pass it.

[29098-0001/AA050520.007j -5- 2/25.05
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Senator Ralph Seek ins, Chair 
Senate Judiciary C om m ittee  
State C ap ito’ R oom  125 
Juneau, Alasica 9 9 8 0 1 -1 1 8 2

R epresentative L esil M cG uire, Chair 
H ouse Judiciary C om m ittee  
State C apitol, R oom  118 
Juneau, A laska 9 9 8 0 1 -1 1 8 2

Re: Airline Pilot Exemption From  Overtime

D ear Senator Seek ins and R epresentative M cG uire:

E nclosed  is a m em orandum  outlin ing the history' o f  the airline p ilot exem ptiou from  
overtim e under both federal and state law. A s you  know , the A laska Legislature  
passed SB  54/H B  94 iu 2003  w hich am ended the -Alaska W age ana Hour Act to 
provide for an express exem ption  from  A laska law for flight crew  m em bers o f  air 
carriers. This provision cod ified  what had been the A laska D epartm ent o f  Labor 
p o licy  sin ce  the m id-80's.

U nfortunately, die prior law did not include a prov ision  m akin g u .etroactive. As a 
result, there are still three pending law suits brought by p ilots against various airlines 
seek in g  overtim e. This problem  cou ld  be reso lved  w ith a s im p le  am endm ent to 
ex istin g  law m aking the pilot exem ption  retroactive. 1 have exp la in ed  the background  
o f  this in m ore detail in the attached m em o, but the am endm ent that I propose w ould  
read as fo llow s:

[29008-0001/AAD50070.004]
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A S 2 3 .1 0 .0 6 0 (d )( 19) is hereby am ended as fo llow s: This section  
applies retrospectively: (1 ) tc all w ork  perform ed after 
January 1 2000; and (2 ) to all pending adm inistrative and 
ju d icia l actions under A S  2 3 .10 .060(b ) that ^re not resolve \  by 
final court judgm en t or adm inistrative d ec ision  on the effective  

date o f  this A ct.

If you need any additional inform ation, p lease  do not hesitate to contact m e.

T M D :m lc
Enclosure
cc: Jerry M ackie

[29098-000 l/AA050i 70.004] 01/07/05



Perkins
Coie

TO: Senator Ralph S eek in s and R ep. L esil M cG uire

FROM : Tom  D aniel A

RF: H isto ry  o f  P ilo t E x e m p tio n  from  O v e r tim e

Jan u ary  7, 2005

Sin ce  1949, pilots o f  airlines gc  em ed  by the R ailw ay Labor A ct have been exem pt 
from the overtim e p rov ision s o f  the federal overtim e law (the Fair Labor Standards 
A ct). (T his includes all air carriers en gaged  in interstate or foreign com m erce  or that 
transport U .S . m ail, as w ell as air freight forwarders ow n ed  or con tro lled  by such  
carriers.)

Until 20 0 3 , there w as no sim ilar exem p tion  under the A lask a  overtim e law, the 
A laska W age and H our A ct. H ow ever, in 1980, J ie A lask a  A ttorney G eneral issued  
an opinion concern ing w hether air carriers operating »n the state o f  A lask a  w ere  
subject to the state overtim e law . He concluded that the flig h t crews o f  interstate 
carriers were not subject to the state overtime law. E xh ib it 1.

B ased on the A ttorney G eneral's op in ion , the A laska D enarim ent o f  Labor 
consisten tly  has taken the p osition  that p ilo ts o f  interstate air carriers, including in­
state carriers that haul U .S . m a if are exem pt from the state overtim e law . In 1986, the 
Departm ent sent an op in ion  letter to the A lask a  A ir Carriers A sso c ia tio n , in w hich  it 
stated that state overtim e law  did not apply to p ilots o f  com m uter aircraft and air taxi 
pilots i f  they w ere in vo lved  in "interstate transportation o f  passengers and/or 
substantial hauling o f  the mail." E xh ib it 2. T he D epartm ent has fo llo w ed  that policy  
up to the present day. Exhibit 3.

B ased  on the federal exem ption  and the state's p o licy  that p ilots w ere exem pt from  
overtim e, m ost A laska based air carriers have never paid overtim e to their pilots. 
Instead, the carriers have used various pay m ethods, includ ing paym ent by the flight 
hour, fixed  m onthly salaries, paym ent by the flight day, or com b inations o f  these  
m ethods. A lask a  air carriers need  the flex ib ility  to adopt unusual pay system s for 
pilots because their flight sch ed u les  m ust adapt to the harsh w eather conditions and 
rem ote locations o f  A laska. O vertim e rules are design ed  for fixed  s thedules, not the 
ever  changing sch ed u les n ecessary  to adapt to the fly ing  con d ition s in A laska.

D esp ite the D epartm ent o f  Labor's p o licy , so m e plaintiffs' law yers argued that pilots 
w ere not exem p t from state overtim e. In the late n in eh es, they began to file law suits  
on b eh a lf o f  p ilots c la im in g  the right to be paid overtim e. T he first reported case w as

[/AA050070 007) 1/7/05



Era Aviation v. Lindfors, d ecid ed  by the Ala. ka Suprem e Court in 2 0 0 0 . A lthough  
the p ilot there lost her overtim e c la im , uncertainty rem ained regarding the 
applicab ility  o f  state overtim e law  to p ilo ts o f  A laska air carriers. S in ce  that tim e, at 
least three law su its have been filed  against A lask a  air carriers c la im in g  overtim e pay  
on b eh a lf  o f  p ilots.

B ecau se  o f  th is uncertainty, in 2 0 0 3 , the L egislature passed  SB  54 /H B  94, w hich  
am ended the A lask a  W age and H our A ct to co d ify  D epartm ent o f  Labor p o licy  and 
m ake clear that p ilots w ere exem p t from  state overtim e requirem ents. The H ouse  
sponsor o f  the am endm ent, R ep. M asek , declared in her sp on sor statem ent, "[t]his 
leg islation  w as introduced to co d ify  w hat is ex istin g  D epartm ent o f  Labor policy" and 
"sim ply puts in statute w hat is e x is t in g  p o lic y  and exem pts flight crew  from  
overtim e." -Exhibit 4. S ee  a lso  R em arks o f  Rep. A nderson  (b ill so lid ifie s  the 
exem ption  so  it cannot be su c c e ss fu lly  ch a llen ged  in court). E xhib it 5. S im ilarly , the 
Senate sponsor, Sen . O lson , stated  that the purpose o f  the am endm ent w as to "bring 
certainty to the interpretation o f  ex istin g  federal and state w age and hour statutes" 
because "[s]everal A laska court d ec is io n s have raised a question  about the correct 
application o f  state w age and hour law s and the application  o f  the overtim e  
exem ptions" for flight crew s. E xhib it 6.

The 2003  law  tracks the lan gu age o f  the exem ption  for p ilots under federal law. It 
reads:

A S 2 3 .1 0 .0 6 0 (d ) [the overtim e exem ption  section ] is am ended by  
adding a new  paragraph to read:

(19) work perform ed bv  a fligh t crew  m em ber em p loyed  by an air 
carrier subject to 45  I .S .C . 181 - 188 (subchapter II o f  the R ailw ay  
Labor A ct); in this paragraph, "flight crew" m eans the p ilot, co -p ilo t, 
flight engineer, and fligh t attendants

E xhibit 7. T he am endm ent w as s ig n ed  by the G overnor on April 22 , 20 0 3 , and 
becam e e ffec tiv e  cn  July 16, 2 0 0 3 .

U nfortunately, the law  did not includ e a provision  m aking it retroactive. T herefore, it 
m ay not bar law su its for overtim e for the tim e period before the e ffe c tiv e  date o f  the 
law . In fact, in the law su it against H ageland A viation  S erv ices , Judge M ichalski ruled 
that w h ile  the new  law  d oes exem p t H ageland  p ilots from the overtim e provisions o f  
the A laska W age and Hour A ct, it o n ly  does so  for the period after the effective date 
o f the law, July 16, 2003. T hus, this law su it and tw o others go  on. A n d  because these  
law suits are c lass actions, the air earners face cla im s that can total m illion s.

T he leg islature cou ld  still pass a law  m aking the exem ption  retroactive, w h ich  should  
clarify  that the L egislature intended to apply the p ilot exem p tion  to all pending  
law su its. I have attem pted to draft language that accom p lish es tw o purposes. First, it

f/A A frfV71 -2- i/7/ns



provides that the exem p tion  ap p lies to any cla im  that a p ilot o f  any airline m ight m ake 
based on work perform ed b efore  the p ilo t exem p tion  w as p assed , but w h ich  is not yet 
barred b y  the tw o-year statute o f  lim itations. S eco n d  it c learly  p rov id es that the 
exem ption  applies to all p en d in g  cases:

AS 23.10.060(d)(19) is hereby amended as follows:

This section applies retrospectively: (J) to all work performed after January 1, 
2000; and (2) to all pending administrative and judicial actions under AS 
23.10.060(b) that are not resolved by final court judgment or administrative 
decision on the effective due o f this act.

TM D:trnd
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Anchorage OtfJce

R e :  E n f o r c e m e n t  o f  A l a s k a  O v e r ­
t i m e  L a w s  w i t h  R e s p e c t  t o  
A i r  C a r r i e r s  i n  A l a s k a  
A S  2 3 . 1 0 . 0 6 0  
A 6 6 - 1 0 2 - 8 0

D e a r  C o m m i s s i o n e r  O r b e c k :

Y o u  h a ^ e  i n q u i r e d  w h e t h e r  t h e  D e p a r t m e n t  o f  L a b o r  

m a y  e n f o r c e  t h e  m a n d a t o r y  o v e r t i m e  p r o v i s i o n  o f  t h e  A l a s k a

W a g e  a n d  H o u r  A c t  ( A S  2 3 . 1 0 . 0 6 0 - 1 5 0 )  w i t h  r e s p e c t  t o  e m p l o y -

• • 
e e s  o f  a i r  c a r r i e r s  o p e r a t i n g  w i t h i n  t h e  S t a t e  o f  A l a s k a .

T h e  a n s w e r  t o  y o u r  q u e s t i o n  d e p e n d s  u p o n  t h e  n a t u r e  o f  t h e
✓

e m p l o y e r ' s  b u s i n e s s ,  t h e  n a t u r e  c ' f ' j t o r k  p e r f o r m e d  b y  t h e
%

i n d i v i d u a l  e m p l o y e e ,  t h e  e x i s t e n c e  o r  n o n e x i s t e n c e  o f  a v a l i d  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  t h e  e m p l o y e r  a n d  i t s  

e m p l o y e e s ,  w h e t h e r  t h e  a i r  c a r r i e r  o p e r a t e s  i n t r a s t a t e  o r  

i n t e r s t a t e ,  a n d  f i n a l l y ,  w h e t h e r  t h e  a p p l i c a t i o n  o f  s t a t e  

l a w  w o u l d  c r e a t e  a  b u r d e n  u p o n  i n t e r s t a t e  c o m m e r c e . ! /

1 /  S p e c i f i c a l l y  n o t  a d d r e s s e d  i n  t h i s  m e m o r a n d u m  i s  t h e  q u e s t i o n  
o f  w h e t h e r  b y  t h e .  u s e  o f  " f l e x - t i m e  c o n t r a c t s " ,  a n  e m p l o y e r  m a y  
a v o i d  t h e  m a n d a t o r y  p a y m e n t  o f  o v e r t i m e  t o  t h o s e  e m p l o y e e s  w h o  
w o r k  i r r e g u l a r  w e e k l y  o r  d a i l y  h o u r s .  T h a t  i s s u e  i s  c u r r e n t l y  
b e f o r e  t h e  S u p r e m e  C o u r t  o f  A l a s k a  i n  t h e  c a s e  o f  S t a t e  o f  
A l a s k a  v .  B e c h t e l ,  I n c . ,  S u p r e m e  C o u r t  N o .  4 1 3 9 .  S e e  a l s o , 

A t t o r n e y  G e n e r a l ' s  O p i n i o n  d a t e d  F e b r u a r y  1 0 ,  1 9 7 8 .

E x h i b i t  _



T h e  H o n o r a b l e  E d m u n d  O r b e c k
C o m m i s s i o n e r
D e p a r t m e n t  o f  L a b o r

A p r i l  1 5 ,  1 9 8 0
P a g e  2

I

T H E  R E L A T I O N S H I P  B E T W E E N  T H E  F E D E R A L  
F A I R  L A B O R  S T A N D A R D S  A C T  A U D  T H E  A L A S K A  W A G E  A N D  H O U R  A C T

T h e  F e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t  o f  1 9 3 8 ,  2 9

U . S . C .  5 S  2 0 1 - 2 1 9 ,  s p e c i f i c a l l y  e x e m p t s  f r o m  t h e  o p e r a t i o n  o f

t h e  m a n d a t o r y  o v e r t i m e  p r o v i s i o n  (§  2 0 7 )  " a n y  e m p l o y e e  o f  a

c a r r i e r  b y  a i r  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  S S  1 8 1 - 1 8 8  o f

T i t l e  4 5 " .  2 9  U . S . C .  5 2 1 3 ( b ) ( 3 ) .  T h e  A l a s k a  W a g e  a n d  H o u r

A c t ,  A S  2 3 . 1 0 . 0 5 0  e t  s e q . c o n t a i n s  n o  s u c h  e x e m p t i o n .  2 /

I n  p a s s i n g  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  C o n g i  -* , s

d i d  n o t  i n t e n d  t o  f o r e c l o s e  a l l  a t t e m p t s  b y  t h e  i n d i v i d u a l

s t a t e s  t o  r e g u l a t e  w a g e s  a n d  h o u r s .  T h e  A c t  i t s e l f  s t a t e s

t h a t  n o n e  o f  i t s  m a x i m u m  h o u r s  p r o v i s i o n s  o p e r a t e s  t o  e x c u s e

n o n c o m p l i a n c e  b y  e m p l o y e r s  w i t h  a n y  s t a t e  l a w  w h i c h  e s t a b l i s h e s

a  h i g h e r  s t a n d a r d .  I t  i s  o n l y  w h e r e  t h e  s t a n d a r d s  s e t  b y  t h e

F L S A  a r e  h i g h e r  t h a n  t h e  c o m p a r a t i v e  s t a t e  s t a n d a r d s  t h a t  t h e
•"/>

A c t  s e r v e s  t o  p r e e m p t  t h e  s t a t e  a c t i v i t y  * H . R .  R e p .  N o .  2 1 8 2  

a t  1 5  ( 7 5 t h  C o n g . ) . S e e  a l s o  E a s t e r n  S u g a r  A s s o c i a t e s  v .

P e n ?  2 2 2  F . 2 d  9 3 4  ( 1 s t  C i r .  1 9 5 5 ) ;  R i v e r a  v .  D i v .  o f  I n d u s ­

t r i a l  W e l f a r e , 7 1  C a l .  R p t r .  7 3 9  ( 1 9 6 8 ) ;  2 9  C . F . R .  S 7 7 8 . 5 .  i 

T h u s ,  m e r e l y  b e c a u s e  t h e  f e d e r a l  l a w  e x e m p t s  a i r l i n e  e m p l o y e e s

2 /  T h e  A l a s k a  A c t ,  w h i c h  i s  b a s e d  u p o n  t h e  F e d e r a l  T a i r  L a b o r  
S t a n d a r d s  A c t ,  M c G i n n i s  v .  S t e v e n s ,  5 4 3  P . 2 d  1 2 2 1 ,  1 2 3 8  ( A l a s k a  
1 9 7 5 ) ,  o r i g i n a l l y  c o n t a i n e d  t h e  a i r l i n e  e x e m p t i o n .  ( S e c .  3 ,  
c h .  1 7 1  S L A  1 9 5 9 . )  H o w e v e r ,  t h e  A c t  w a s  a m e n d e d  i n  1 9 7 0  t o  
e l i m i n a t e  t h a t  e x e m p t i o n .  ( S e c .  i ,  c h .  2 4 3  S L A  1 9 7 0 ,  e f f e c t i v e  
O c t o b e r  3 1 ,  1 9 7 0 . )



f r o m  m a n d a t o r y  o v e r t i m e  e n t i t l e m e n t ,  i t  d o e s  n o t  f o l l o w  a u t o ­

m a t i c a l l y  t h a t  t h e  s t a t e  l a w  m u s t  d o  l i k e w i s e .  H e r e ,  t h e  

S t a t e  s e e k s  t o  c o m p e l  a i r  c a r r i e r s  t o  p a y  o v e r t i m e  t c  t h o s e  

e m p l o y e e s  w h o  h a v e  w o r k e d  i n  e x c e s s  o f  e i g h t  h o u r s  p e r  d a y  o r  

4 0 h o u r s  p e r  w e e k .  C l e a r l y ,  t h e  S t a t e  a c t  h a s  s e t  a  s t a n ­

d a r d  w h i c h  i s  c o n s i d e r a b l y  h i g h e r  t h a n  t h e  c o m p a r a t i v e  f e d e r a l  

p r o v i s i o n  s i n c e  t h e  f e d e r a l  l a w  d o e s  n o t  c o n t a i n  a n  e i g h t  h o u r  

w o r k  d a y  l i m i t a t i o n .

A c c o r d i n g l y ,  i n  l i g h t  o f  t h e  a u t h o r i t y  r e c i t e d  

a b o v e ,  a n d  c o n s i s t e n t  w i t h  t h e  S t a t e  o f  A l a s k a ' s  c u r r e n t  p o s i ­

t i o n  i n  S t a t e  o f  A l a s k a  v .  B e c h t e l ,  I n c .  S u p r e m e  C o u r t  N o .  4 1 3 3 ,  

p r e s e n t l y  p e n d i n g  b e f o r e  t h e  A l a s k a  S u p r e m e  C o u r t ,  w e  f e e l  

t h a t  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  d o e s  n o t  e x p r e s s l y  p r e e m p t  t h e  

A l a s k a  W a g e  a n d  H o u r  A c t  o n  t h e  q u e s t i o n  o f  w h e t h e r  a i r l i n e  • 

e m p l o y e e s  a r e  e x c l u d e d  f r o m  t h e  m a n d a t o r y  o v e r t i m e  d i r e c t i v e

o f  A S  1 3 . 1 0 . 0 6 0 .  A  s u b s t a n t i a l  q u e s t i o n  r e m a i n s ,  h o w e v e r ,

\
a s  t o  w h e t h e x ;  t h e  S t a t e  A c t  h a s  b e e n  n o n e t h e l e s s  p r e e m p t e d

%

t h r o u g h  e n a c t m e n t  a n d  o p e r a t i o n  o f  t h e  F e d e r a l  R a i l w a y  L a b o r  

A c t ,  4 5  U . S . C .  S S  1 5 1 - 1 8 8 .

T H E  R E L A T I O N S H I P  O F  T H E  R A I L W A Y  
L A B O R  A C T  T O  T H E  A L A S K A  W A G E  A N D  H O U R  A C T

T h e r e  a r e  t w o  c o n f l i c t i n g  l i n e s  o f  r e a s o n i n g  c o n ­

c e r n i n g  t h e  i m p a c t  o f  t h e  R a i l w a y  L a b o r  A c t  u p o n  a t t e m p t e d  

s t a t e  r e g u l a t i o n  o f  w a g e s  a n d  h o u r s  i n  i n d u s t r i e s  s u b j e c t

T h e  H o n o r a b l e  E dm und  O r b e c k  A p r i l  1 5 ,  1 9 8 0
C o m m i s s i o n e r  P a g e  3
D e p a r t m e n t  c f  L a b o r



) 1 > '
T h e  H o n o r a b l e  E d m u n d  O r b e c k  A p r i l  1 5 ,  1 9 8 0
C o m m i s s i o n e r  P a g e  4
D e p a r t m e n t  o f  L a b o r  

t o ,  o r  a r g u a b l y  s u b j e c t  t o ,  t h o  R a i l w a y  L a b o r  A c t .  E a c h  

f i n d s  i t s  s o u r c e  i n ' a n  o p i n i o n  o f  t h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r v ,

I n  T e r m i n a l  R a i l r o a d  A s s o c i a t i o n  o f  S t .  L o u i s  v .  

B r o t h e r h o o d  o f  R a i l r o a d  T r a i n m e n , 3 1 8  U . S .  1 ( 1 9 4 3 )  t h e  S u p r e m e  

C o u r t  a d d r e s s e d  a c l a i m  b y  t h e  a p p e l l a n t  R a i l r o a d  A s s o c i a t i o n  

t h a t  t h e  I l l i n o i  ^ m m e r c e  C o m m i s s i o n ' s  o r d e r  r e q u i r i n g  t h e

A s s o c i a t i o n  t o  p r o v i d e  c a b o o s e s  f o r  i t s  t r a i n  e m p l o y e e s  w a s

i n v a l i d  b e c a u s e  t h e  f i e l d  i n  w h i c h  t h e  s t a t e  h a d  a t t e m p t e d  r e g u ­

l a t i o n  w a s  o n e  w h i c h  h a d  b e e n  p r e e m p t e d  b y  t h e  f e d e r a l  g o v e r n ­

m e n t  u n d e r  t h e  t e r m s  o f  t h e  R a i l w a y  L a b o r  A c t .  T h e  C o u r t  w a s  

n o t  p e r s u a d e d  b y  t h e  A s s o c i a t i o n ' s  a r g u m e n t .  I n  u p h o l d i n g  

t h e  C o m m i s s i o n ' s  o r d e r ,  t h e  C o u r t  d e c l a r e d  c h a t :

t h e  R a i l w a y  L a b o r  A c t ,  l i k e  t h e  N a t i o n a l  L a b o r  
R e l a t i o n s  A c t ,  d o e s  n o t  u n d e r t a k e  g o v e r n m e n t a l  
r e g u l a t i o n  o f  w a g e s ,  h o u r s ,  o r  w o r k i n g ,  c o n d i ­
t i o n s .  I n s t e a d ,  i t  s e e k ^  t o  p r o v i d e  a  m e a n s  
h "  w h i c h  a g r e e m e n t  m a y  b e  r e a c h e d  w i r h  r e s p e c t  
t o  t h e m .  T h e  n a t i o n a l  i n t e r e s t  e x p r e s s e d  b y  
t h o s e  a c t s  i s  n o t  » r i m a r i l y  i n * t h e  w o r k i n g  
c o n d i t i o n s  a s  s u c h .  S o  f a r  a s  t h e  A c t  i t s e l f  
i s  c o n c e r n e d  t h e s e  c o n d i t i o n s  m a y  b e  a s  b a d  a s  
t h e  e m p l o y e e s  w i l l  t o l e r a t e  o r  b e  m a d e  a s  g o o d  
a s  t h e y  c a n  b a r g a i n  f o r .  T h e  A c t  d o e s  n o t  f i x  
a n d  d o e s  n o t  a u t h o r i z e  a n y o n e  t o  f i x  g e n e r a l l y  
a p p l i c a b l e  s t a n d a r d s  f o r  w o r k i n g  c o n d i t i o n s .
T h e  f e d e r a l  i n t e r e s t  t h a t  i s  f o s t e r e d  i s  t o  s e e  
t h a t  d i s a g r e e m e n t  a b o u t  c o n d i t i o n s  d o e s  n o t  
r e a c h  t h e  p o i n t  o f  i n t e r f e r i n g  w i t h  i n t e r s t a t e  
c o m m e r c e .

3 1 8  U . S .  a t  6 .  S e e  a l s o  W i l l i a m s  v .  J a c k s o n v i l l e  T e r m i n a l  

C o . , 3 1 5  U . S .  3 8 6  ( 1 9 4 2 ) ,  r e h e a r i n g  d e n i e d , 3 1 5  U . S .  8 3 0  ( 1 9 4 2 ) ;  

B r o t h e r h o o d  o f  L o c o m o t i v e  E n g i n e e r s  v .  B a l t i m o r e  & O h i o



R a i l r o a d  C o ■, 3 7 2  U . S .  2 8 4  ( 1 9 6 3 ) ;  B a l t i m o r e  & O h i o  R a i l r o a d  

C o .  v .  C o m m o n w e a l t h  o f  P e n n s y l v a n i a , 3 3 4  A . 2 d  6 3 6  ( P a .  1 9 7 5 ) ,  

a p p .  d i s m ' d  f o r  w a n t  o f  s u b s ,  f e d ,  c u e s . , 4 2 3  U . S .  8 0 6  ( 1 9 7 5 ) ;  

G i b b o n s  v .  K a n s a s  C i t y  S o u t h e r n  R a i l w a y  C o . , 3 4  C C H  L a b o r  

C a s e s ,  V 7 1 , 2 7 6 ,  1 0 0  S o . 2 d  3 1 9  ( L a .  1 9 5 7 ) .

I n  1 9 5 7 ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a d  o c c a s i o n  

t o  a g a i n  e x a m i n e  t n e  r e l a t i o n s h i p  b e t w e e n  t h e  R a i l w a y  L a b o r  

A c t  a n d  t h e  r e g u l a t i o n  b y  s t a t e r  o f  w o r k i n g  c o n d i t i o n s  i n  

a f f e c t e d  i n d u s t r i e s .  C a l i f o r n i a  v .  T a y l o r , 3 5 3  U . S .  5 5 3  ( 1 9 5 7 )  

i n v o l v e d  t h e  q u e s t i o n  o f  w h e t h e r  t h e  R a i l w a y  L a b o r  A c t  o p e r a t e d  

t o  r e q u i r e  t h a t  t h e  t e r m s  o f  a  c o l l e c t i v e  b a r g a i n i n g  a g r e e ­

m e n t  b e t w e e n  a  s t a t e - o w n e d  a n d  o p e r a t e d  r a i l r o a d  a n d  i t s  e m ­

p l o y e e s  w o u l d  p r e v a i l  o v e r  c o n f l i c t i n g  p r o v i s i o n s  o f  s t a t e  

c i v i l  s e r v i c e  l a w .  T h e  C o u r t  h e l d  t h a t  i t  d i d .  T e r m i n a l  R a i l ­

r o a d  A s s o c i a t i o n  v .  B r o t h e r h o o d  o f  R a i l r o a d  T r a i n m e n ,  s u p r a , 

w a s  d e f i n i t i v e l y  d i s t i n g u i s h e d .  T h e  C o u r t  s t a t e d  t h a t  t h e

s t a t e  r e g u l a t i o n  i n  T e r m i n a l  h a d  w i t h s t o o d  c h a l l e n g e  b e c a u s e
%

i t  w a s  d i r e c t e d  a t  t h e  e s t a b l i s h m e n t  o f  " r e g u l a t i o n s  g o v e r n i n g

* + 
s a f e t y  a n d  h e a l t h  a n d  w a s  n o t  c o n c e r n e d  w i t h  t h e  r i g h t  s e c u r e d

b y  f e d e r a l l y  p r o t e c t e d  c o l l e c t i v e  b a r g a i n i n g .  3 5 3  U . S .  a t  5 6 0 .

A c c o r d i n g l y ,  i t  w a s  o u t s i d e  o f  t h e  s c o p e  o f  t h e  R a i l w a y  L a b e

A c t .  I n  T a y l o r , o n  t h e  o t h e r  h a n d ,  t h e  s t a t e  w a s  a t t e m p t i n g

t o  r e g u l a t e  w o r k i n g  c o n d i t i o n s  n o t  s p e c i f i c a l l y  o r  d i r e c t l y

c o n n e c t e d  t o  t h e  m a i n t e n a n c e  o f  h e a l t h  o r  s a f e t y ,  i n  c o n t r a -

• T h e  H o n o r a b l e  E d m u n d  O r b e c k  A p r i l  1 5 ,  1 9 8 0
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v e n t i o n  o f  a n  e x p r e s s  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  T h a t  

p r a c t i c e  w a s  n o t  p e r m i s s i b l e ,  s a i d  t h e  C o u r t ,  s i n c e  b y  m e a n s  

o f  t h e  R a i l w a y  L a b o r  A c t ,  C o n g r e s s  h a d  p r e e m p t e d  t h e  f i e l d  

o f  e r a p l o y e r - e m p l o y e e  b a r g a i n i n g  a g r e e m e n t s  i n  a l l  " a f f e c t e d  

i n d u s t r i e s ” . T h e  k e y  f a c t o r  i s  t h e  e x i s t e n c e  o f  a  v a l i d  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  W h e r e  s u c h  a n  a g r e e m e n t  

e x i s t s ,  i t s  t e r m s  m u s t  p r e v a i l  o v e r  i n c o  . s i s t e n t  s t a t e  l e g i s ­

l a t i o n .  S e e  a l s o  U n i t e d  A i r l i n e s ,  I n c .  v .  I n d u s t r i a l  W e l f a r e  

C o m m i s s i o n , 2 8  C a l .  R p t r .  2 3 8  ( 1 9 6 3 ) ;  R a i l w a y  E m p l o y e e s *  

D e p a r t m e n t  v .  H a n s o n , 3 5 1  U . S .  2 2 5  ( 1 9 5 1 ) ;  P a n  A m e r i c a n  W o r l d  

A i r w a y s  v .  D i v i s i o n  o f  L a b o r  L a w  E n f o r c e m e n t , 2 0 3  F .  S u p p .  3 2 4  

( N . D .  C a l .  1 9 6 2 ) .

I t  w o u l d  s e e m  t o  u s  t h a t  t h e  T a y l o r  l i n e  o f  c a s e s

i s  m o r e  c l e a r l y  c o n t r o l l i n g  i n  t h i s  i n s t a n c e .  I n  a t t e m p t i n g
V

t o  c o m p e l  t h e  p a y m e n t  o f  o v e r t i m e ' ^  i n t e r s t a t e  a i r  c a r r i e r s  

t o  e m p l o y e e s  c o v e r e d  b y  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  w h i c h  

p r o v i d e  o t h e r w i s e  t h e  S t a t e  i s  i n t e r f e r i n g  w i t h  a n  a g r e e m e n t  

w h i c h  h a s  " t h e  i m p r i m a t u r  o f  f e d e r a l  l a w  u p o n  i t " .  R a i l w a y  

E m p l o y e e s '  D e p a r t m e n t  v .  H a n s o n , 3 5 1  U . S .  a t  2 3 2 .  I n  d o i n g  s o ,  

t h e  S t a t e  h a s  r u n  a f o u l  o f  t h e  p r e e m p t i v e  p r o v i s i o n s ,  o f  t h e  

R a i l w a y  L a b o r  A c t .  I n s o f a r  a s  t h e  A l a s k a  W a g e  a n d  H o u r  A c t  

o p e r a t e s  t o  r e q u i r e  t h e  p a y m e n t  o f  o v e r t i m e  t o  a f f e c t e d  

e m p l o y e e s  o f  i n t e r s t a t e  a i r  c a r r i e r s  c o v e r e d  by v a l i d  c o l ­

l e c t i v e  b a r g a i n i n g  a g r e e m e n t s ,  t h a t  A c t  i s  i n v a l i d  s i n c e  xt

T he  H o n o r a b l e  Edm und O r b e c k  A p r i l  1 5 ,  1 9 8 0
C o m m i s s i o n e r  P a g e  6
D e p a r t m e n t  o f  L a b o r
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h a s  b e e n  p r e e m p t e d  b y  t h e  R a i l w a y  L a b o r  A c t .  We m u s t  s t i l l  

a s c e r t a i n ,  h o w e v e r ,  w h i c h  e m p l o y e e s  a r e  " a f f e c t e d "  s o  a s  t o  

b e  e x e m p t  f r o m  t h e  o p e r a t i o n  o f  s t a t e  l a w .

I l l

A C T I V I T I E S  W H I C H  F A I i L  
W I T H I N  T H E  A I R  C A R R I E R S  E X E M P T I O N

T h e  i n c l u s i o n  o f  a i r  c a r r i e r s  ( a n d  t h e i r  e m p l o y e e s )

w i t h i n '  t h e  s c o p e  o f  t h e  R a i l w a y  L a b o r  A c t  i s  f o u n d  i n  s u b c h .  I I

o f  t h a t  A c t ,  4 5  U . S . C .  5 5  1 8 1 - 1 8  . S e c t i o n  1 8 1  p r o v i d e s :

A l l  o f  t h e  p r o v i s i o n s  o f  s u b c h a p t e r  I  o f  t h i s  
c h a p t e r  e x c e p t  s e c t i o n  1 5 3  o f  t h i s  t i t l e  a r e  
e x t e n d e d  t o  a n d  s h a l l  c o v e r  e v e r y  c o m m o n  c a r ­
r i e r  b y  a i r  e n g a g e d  i n  i n t e r s t a t e  o r  f o r e i g n  
c o m m e r c e ,  a n d  e v e r y  c a r r i e r  b y  a i r  t r a n s p o r t i n g  
m a i l  f o r  o r  u n d e r  c o n t r a c t  w i t h  t h e  U n i t e d  
S t a t e s  G o v e r n m e n t ,  a n d  e v e r y  a i r  p i l o t  o r  o t h e r  
p e r s o n  w h o  p e r f o r m s  a n y  w o r k  a s  a n  e m p l o y e e  o r  
s u b o r d i n a t e  o f f i c i a l  o f  s u c h  c a r r i e r  o r  c a r r i e r s ,  ■ 
s u b j e c t  t o  i t s  o r  t h e i r  c o n t i n u i n g  a u t h o r i t y  t o  
s u p e r v i s e  a n d  d i r e c t  t h e  m a n n e r  o f  r e n d i t i o n  o f  
h i s  s e r v i c e .

”pV>» .
C l e a r l y ,  a n y  c o m m e r c i a l  a i r l i n e  o p e r a t i n g  i n t o  o r  o u t  o f  A l a s k a

e
f a l l s  w i t h i n  t h e  l a n g u a g e  o f  t h e  R a i l w a y ’ L a b o r  A c t .  E q u a l l y  

c l e a r l y ,  p i l o t s  ( e x p r e s s l y )  a n d  o t h e r  m e m b e r s  o f  t h e  f l i g h t  

c r e w  ( b y  i m p l i c a t i o n )  a r e  c o v e r e d  b y  t h e  a i r  c a r r i e r  p r o ­

v i s i o n s  o f  t h e  R a i l w a y  L a b o r  A c t  a n d  t h u s  f a l l  o u t s i d e  t h e  

p u r v i e w  o f  t h e  A l a s k a  W a g e  a n d  H o u r  A c t ,  a t  l e a s t  i n s o f a r  a s  

t h e  p a y m e n t  o f  o v e r t i m e  i s  c o n c e r n e d .  H o w e v e r ,  a p p l i c a t i o n  

o f  t h e  R a i l w a y  L a b o r  A c t  t o  a n y  o t h e r  e m p l o y e e s  o f  a n  a i r  

c a r r i e r  d e p e n d s  u p o n  a n  a n a l y s i s  o f  s e c .  1 8 1  o f  t h e  f e d e r a l  

A c t  a n d  s p e c i f i c a l l y  u p o n  t h e  d e f i n i t i o n  o f  t h e  t e r m  " e m o l o v e e "
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c o n t a i n e d  t h e r e i n .

T h e  R a i l w a y  L a b o r  A c t  w a s  e n a c t e d  f o r  t h e  p u r p o s e  

o f  a v o i d i n g  . t h e  i n t e r r u p t i o n  o f  c o m m e r c e  c a u s e d  b y  l a b o r  d i s ­

p u t e s  a n d  o f  a s s u r i n g  u n i m p e d e d  c o n t i n u i t y  o f  t r a n s p o r t a t i o n  

o p e r a t i o n s .  W i l l i a m s  v .  J a c k s o n v i l l e  T e r m i n a l  C o . , 3 1 5  I J . S .  

5 8 6  ( 1 9 4 2 ) ,  r e h .  d e n i e d , 3 1 5  U . S .  8 3 0  ( 1 9 4 2 ) ;  N a t i o n a l  A i r ­

l i n e s ,  I n c .  v .  I n t e r n a t i o n a l  A s s o c i a t i o n  o f  M a c h i n i s t s  &

A e r c  p a c e  W o r k e r s ,  3 0 8  F .  S u p p . '  1 7 9  ( S . D .  F l a .  1 9 7 0 ) ,  r e v 1 d 

o n  o t h e r  g r o u n d s  4 3 0  F . 2 d  9 5 7  ( 5 t h  C i r .  1 9 7 0 ) ,  c e r t ,  d e n i e d  

4 0 0  U . S .  9 9 2  ( 1 9 7 1 ) ;  P a n  Am W o r l d  A i r w a y s ,  I n c .  v .  U n i t e d  

B r o t h e r h o o d  o f  C a r p e n t e r s  S J o i n e r s  o f  A m e r i c a , 3 2 1  F . 2 d  2 1 7  

( 9 t h  C i r .  1 9 6 3 ) ,  c e r t ,  d e n i e d  3 7 6  U . S .  9 6 4  ( 1 9 6 4 ) .  T o  t h a t  

e n d  t h e  P . a i l w a y  L a b o r  A c t  h a s  d i r e c t  a p p l i c a t i o n  o n l y  t o  

t h o s e  e m p l o y e e s  o f  t h e  c a r r i e r  w h o s e  w o r k  b e a r s  a  d i r e c t

r e l a t i o n s h i p  t o  t h e  t r a n s p o r t a t i o n  a c t i v i t i e s  o f  t h e  c a r r i e r .

v
I n t e r n a t i o n a l  L o n g s h o r e m e n ' s  A s s o c i a t i o n ,  A F L - C I O  v .  N o r t h  

C a r o l i n a  S t a t e  P o r t  A u t h o r i t y , 3 7 0  F .  S u p p .  3 3  ( E . D . N . C .  1 9 7 4 ) ,  

a f f d , 5 1 1  F .  2 d  1 0 0 7  (4  t h  C i r .  1 9 7 4 ) ;  R o l a n d  v .  U n i t e d  A i r l i n e s ,  

I n c . , 7 5  F .  S u p p .  2 5  ( N . D .  1 1 1 .  1 9 4 7 ) .  T h e  m e r e  f a c t  t h a t  

s o m e  o f  a n  e m p l o y e r ' s  a c t i v i t i e s  a r e  r e l a t e d  t o  t r a n s p o r t a t i o n  

d o e s  n o t  a u t o m a t i c a l l y  s u b j e c t  a l l  o f  t h a t  e m p l o y e r ' s  a c t i v i t i e s  

t o  t h e  R a i l w a y  L a b o r  A c t .  I n s t e a d ,  e a c h  a c t i v i t y  m u s t  b e  

s c r u t i n i z e d  i n d i v i d u a l l y  t o  s e e  i f  t h e  s p e c i f i c  a c t i v i t y  b e a r s
i

t h e  n e c e s s a r y  r e l a t i o n  t o  t r a n s p o r t a i o n .  J a c k s o n  v .  N o r t h w e s t



A i r l i n e s ,  7 0  F .  S u p p .  5 0 1  ( M . D .  M i n n .  1 9 4 7 ) ,  a f f d  1 0 5  F . 2 d  

7 4  ( 8 t h  C i r .  1 9 5 0 ) ,  c e r t ,  d e n i e d  3 4 2  U . S .  8 1 2  ( 1 9 5 1 ) .  W h e t h e r  

a  p a r t i c u l a r  e m p l o y m e n t  s i t u a t i o r  s a t i s f i e s  t h e  r e q u i s i t e  n e x u s  

t e s t  i s  a  q u e s t i o n  o f  f a c t  w h i c h  m u s t  b e  s e p a r a t e l y  e x a m i n e d  

i n  e a c h  c a s e .  E d w a r d s  v .  S o u t h e r n  R a i l w a y  C o . , 2 5 8  F .  S u p p .

2 1 2  ( B . D .  N . C .
(uv- S f lM  U u t - ^ r  ^  '

T h e r e f o r e ,  t h e  D e p a r t m e n t  o f  L a b o r  i s  w e r l  a d v i s e d

t o  c l o s e l y  i n v e s t i g a t e  a n d  a n a l y z e  e a c h  e m p l o y e e ’ s  a c t i v i t y

i n  o r d e r  t o  a s c e r t a i n  w h e t h e r  t h e  a c t i v i t y  b e a r s  a  s u b s t a n t i a l

a n d ' d i r e c t  r e l a t i o n s h i p  t o  t h e  t r a n s p o r t a t i o n  a c t i v i t i e s  o f

t h e  e m p l o y e r .  A n y  e m p l o y m e n t  a c t i v i t i e s  w h i c h  f a i l  t o  s a t i s f y

t h i s  r e q u i r e m e n t  f a l l  o u t s i d e  o f  t h e  c o v e r a g e  o f  s e c .  1 8 1  o f

t h e  R a i l w a y  L a ± o r  A c t  a n d  t h u s  a r e  s u b j e c t  t o  s t a t e  r e g u l a t i o n

u n l e s s  t h e  a t t e m p t e d  r e g u l a t i o n  i s  o t h e r w i s e  b a r r e d  b y  o p e r a t i o n

o f  t h e  C o m m e r c e  C l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .

I V  \v *

C O M M E R C E  C L A U S E  R A M I F I C A T I O N S  
*

A r t .  I ,  s e c .  8 ,  c l . 3 o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  

c o n f e r s  u p o n  C o n g r e s s  t h e ' p o w e r  " t o  r e g u l a t e  c o m m e r c e  w i t h  

f o r e i g n  n a t i o n s ,  a n d  a m o n g  s e v e r a l  s t a t e s ,  a n d  w i t h  t h e  I n d i a n  

t r i b e s . "  S i n c e  t h e r e  i s  a n a t i o n a l  i n t e r e s t  i n  t h e  f r e e  f l o w  

o f  i n t e r s t a t e  c o m m e r c e ,  G i b b o n s  v .  Ogd.  j n , 2 2  U . S .  ( 9  W h e a t . )  1 

( 1 8 2 4 ) ;  B i b b  v .  N a v a h o  F r e i g h t  L i n e s ,  I n c . , 3 5 9  U . S .  5 2 0  ( 1 9 5 9 ) ,  

t h e  S u p r e m e  C o u r t ,  u n d e r  t h e  a u s p i c e s  o f  t h e  C o m m e r c e  C l a u s e ,  

w i l l  s t r i k e  d o w n  a n y  s t a t e  l a w  w h i c h  s e r v e s  t o  s u b s t a n t i a l l y

T h e  H o n o r a b l e  E dm und  O r b e c k  A p r i l  15 ,*  1 9 8 0
C o m m i s s i o n e r  P a g e  9
D e p a r t m e n t  o f  L a b o r



impede th a t  n a t io n a l  i n t e r e s t .  S o u th e rn  P a c i f ic  Company v . 

A riz o n a . 325 U.S. 761 (1 9 4 5 ) . Under th e  Commerce C lause 

s ta te s  have f u l l  u n b r id le d  r e g u la to r y  a u t h o r i t y  o v e r i n t r a ­

s ta te  sys tem s. G ibbons v . Ogden, s u p ra . I n t e r s t a t e ,  how ever, 

a s ta te  has no r e g u la to r y  a u t h o r i t y  e x c e p t when e x e rc is e d  fo r 

the  purpose o f  a dvanc ing  a j u d i c i a l l y  re c o g n iz e d  le g i t im a te  

lo c a l  in t e r e s t  and o n ly  so lo n g  as th e  r e g u la t io n  does n o t 

u n d u ly  burden in t e r s t a t e  commerce. The param ount re c o g n ize d 

le g i t im a te  s ta te  in t e r e s t  is  th e  s t a t e 's  management o f  th e 

h e a lth  and s a fe ty  o f  i t s  c i t i z e n s .  S m ith  v .  A labam a, 124 U.S. 

165 (1 8 8 8 ). However, in  cases where an im pedim ent to  the  fre e 

f lo w  o f  commerce r e s u l t s  from  th e  s t a t e 's  e n fo rce m e n t o f  i t s  

own la w s , the m onetary  o r econom ic in t e r e s t s  o f  .the  s ta te  o f 

h e r c i t iz e n s  are n o t  re c o g n iz e d  le g i t im a t e  lo c a l  in te r e s ts  

s u f f i c i e n t  to  w ith s ta n d  Commerce C la u se  c h a lle n g e s . Hood & Sons 

v . Dumond, 336 U .S . 525 (1 9 4 9 ).

The im p a ct upon in t e r s t a t e  commerce o f  th e  r e g u la t io n  

o f  th e  w o rk in g  hours  o f  p i l o t s  and f l i g h t  crew s by in d iv id u a l 

s ta te s  i s  o b v io u s . S ince  the  p la n e s  them se lves  move i n t e r ­

s ta te  com pe ting  o r  c o n f l i c t i n g  s ta te  law s g o v e rn in g  work hours 

c o u ld  r e s u l t  in  s u b s ta n t ia l  a d m in is t r a t iv e  and o p e ra t io n a l 

d i f f i c u l t i e s .  Such p ro b lem s, in  t u r n ,  c o u ld  je o p a rd iz e  the 

smooth f lo w  o f  in t e r s t a t e  a i r  c a r r ia g e .  S ta te  r e g u la t io n  o f 

s u p p o r t p e rs o n n e l ( th a t  is  t c  say em ployees o th e r  th a n  f l i g h t

The H o n o r a b l e  E dm und . O r b e c k  A p r i l  1 5 ,  1 9 8 0
C o m m is s io n e r  P a g e  10
D e p a r t m e n t  o f  L a b o r  • ,



(jrf
c r e w s ) ,  h o w e v e r ,  w o u l d  n o t  a p p e a r  t o  h a v e  s u c h  a d i r e c t  a n

* ^  
p o t e n t i a l l y  b u r d e n s o m e  i m p a c t  u p o n  c o m m e r c e .  I n  s i t u a t i o n s

/
• w h e r e  t h e  s t a t e s  a r e  n o t  p r e e m p t e d  f r o m  e x e r c i s i n g  r e g u l a t o r y

a u t h o r i t y ,  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  w e l f a r e  o f  i t s  c i t i z e n s

i s  e n t i t l e d  t o  g r e a t e r  w e i g h t .  S o u t h e r n  P a c i f i c  C o m p a n y  v .

A r i z o n a , 3 2 5  U . S .  a t  7 6 7 .  I n  s u c h  a  c a s e  c o u r t s  t r a d i t i o n a l l y

h a v e  b a l a n c e d  t h e  s t r e n g t h  o f  t h e  l o c a l  i n t e r e s t  a g a i n s t  t h e

i m p a c t  u p o n  i n t e r s t a t e  c o m m e r c e .  P i k e  v .  B r u c e  C h u r c h ,  I n c . .

3 9 7  U . S .  1 3 7  ( 1 9 7 0 ) .  W h e r e  t h e  s t a t e  i n t e r e s t  i s  s u b s t a n t i a l ,

a t t e m p t e d  r e g u l a t i o n  d o e s  n o t  i n t e r f e r e  w i t h  t h e  n a t i o n a l

c o m m e r c e ,  a n d  n o  l e s s  r e s t r i c t i v e  a l t e r n a t i v e  e x i s t s ,  t h e  s t a t e  
«

l a w  m a y  b e  u p h e l d .  S o u t h e r n  P a c i f i c  C o m p a n y  v .  A r i z o n a ,  

s u p r a ; D e a n  M i l k  C o .  v .  C i t y  o f  M a d i s o n , 3 4  0 U . S .  3 4 9  ( 1 9 5 1 ) . .

S u c h  w o u l d  s e e m  t o  b e  t h e  c a s e  w h e r e  n o n - f l i g h t  p e r s o n n e l  a r e

c o n c e r n e d .  F o r  t h e  S t a t e  t o  a p p l j ^ t h e  p r o t e c t i o n s  o f  i t s  w a g e
t v

a n d  h o u r  l a w s  t o . s u c h  e m p l o y e e s  w o a h d  n o t  a p p e a r  t o  r e s u l t  i n

a n y  u n d u e  b u r d e n  u p o n  i n t e r s t a t e  c o m m e r c e .■* *

V .

CONCLUSION

I n  s u m m a r y  t h e  f o l l o w i n g  p r i n c i p l e s  a p p e a r  t o  b e  v a l i d  

w i t h  r e s p e c t  t o  t h e  a u t h o r i t y  o f  t h e  A l a s k a  D e p a r t m e n t  o f  L a b o r  

t o  e n f o r c e  t h e  m a n d a t o r y  o v e r t i m e  p r o v i s i o n s  o f  t h e  A l a s k a  W a g e  

& H o u r  A c t  i n  f a v o r  o f  e m p l o y e e s  o f  a i r l i n e s  a n d  a i r  c a r r i e r s  

o p e r a t i n g  w i t h i n  t h e  S t a t e  o f  A l a s k a .

T h e  H o n o r a b l e  E dm und  O r b e c k  A p r i l  1 5 ,  1 9 8 0
C o m m i s s i o n e r  P a g e  11
D e p a r t m e n t  o f  L a b o r

0cy*2 '
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T h e  H o n o r a b l e  E d m u n d  O r b e c k
C o m m i s s i o n e r
D e p a r t m e n t  o f  L a b o r

A p r i l  1 5 ,  1 9 8 0
P a g e  12

1 .  I n  t h e  c a s e  o '  p i l o t s ,  f l i g h t  c r e w s ,  a n d  o t h e r

i n t e r s t a t e  a i r  c a r r i e r  e m p l o y e e s  w h o s e  a c t i v i t i e s  a r e  d i r e c t l y  

a n d  s u b s t a n t i a l l y  r e l a t e d  t o  t h e  t r a n s p o r t a t i o n  a c t i v i t i e s  o f  

t h e  c a r r i e r ,  a n d  w h o  a r e  c o v e r e d  b y  a  v a l i d  e x i s t i n g  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t  o r  a g r e e m e n t s  w i t h  t h e  c a r r i e r ,  t h e  S t a t e  

i s  p r e c l u d e d  f r o m  a p p l y i n g  i t s  o v e r t i m e  l a w s  d u e  t o  t h e  p r e e m p t i v e  

n a t u r e  o f  t h e  R a i l w a y  L a b o r  A c t .

a g r e e m e n t s  a p p l y ,  c r e w s  o f  i n t e r s t a t e  a i r  c a r r i e r s  a r e  n o n e -

a r e  n o t  c o v e r e d  b y  v a l i d  e x i s t i n g  c o l l e c t i v e  b a r g a i n i n g  a g r e e ­

m e n t s  a r e  n o t  e x e m p t  f r o m  s t a t e  l a w .  A s  t o  t h o s e  i n d i v i d u a l s  t h e  

p r o v i s i o n s  o f  s t a t e  o v e r t i m e  l a w  a p p l y .

n o t  s e e m  t o  f a l l  u n d e r  t h e  e x c l u s i o n a r y  s c o p e  o f  e i t h e r  t h e  

R a i l w a y  L a b o r  A c t  o r  o f  t h e  C o m m e r c e  C l a u s e  a b s e n t  u n u s u a l  f a c t  

s i t u a t i o n s .  A c c o r d i n g l y ,  t h e  p r o t e c t i o n s  o f  t h e  A l a s k a  W a g e  

- a n d  H o u r  A c t  d e a l i n g  w i t h  o v e r t i m e  e x t e n d  t o  t h o s e  i n d i v i d u a l s .

2 .  I n  i n s t a n c e s  w h e r e  n o  c o l l e c t i v e  b a r g a i n i n g

t h e l e s s  b e y o n d  t h e  j u r i s d i c t i o n  o f  s t a t e  o v e r t i m e  l a v /  b e c a u s e  o f  t h e  

c o m m e r c e  c l a u s e  i m p l i c a t i o n s  d i s c u s s e d  a b o / e .

3 .  N o n - f l i g h t  p e r s o n n e l  o f  i n t e r s t a t e  c a r r i e r s  w h o

4 .  A i r  c a r r i e r s  o p e r a t i n g  s o l e l y  i n t r a s t a t e  w o u l d

V e r y  t r u l y  y o u r s ,

A V R U M  M.  G R O S S  
A T T O R N E Y  G E N E R A L

fly :
E r i c  O l s o n  

A s s i s t a n t  A t t o r n e y  G e n e r a l

E O / c g s
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BILL SHEFFIELD. GOVERNOR

D E P A R T M E N T  O T  L A B O R X DI CAGLE STREET  
rOUCH/421
ANCHORAGE. A L A S tA  SSSIO 
N O N E : ISON 7CAOOSLABOR S T A N D A R D S  &  S A F E T Y  D IV IS IO N

September 3, 1986

Cynthia Andrecheck
Executive D irecto r
Alaska A ir  C arriers A ssocia tion
4134 Ingra S tree t, Suite 201
Anchorage, AK 99503 WHOL #53

Dear Ms. Andrecheck:

Th is w i l l  acknowledge re c e ip t o f  you r recent le t te r  in  wnicn you maue r^ r tn e r 
in q u iry  in to  the exempt s ta tus  o f "comm ercial, p a r t Ida a i r  caxi diiu co..-iuCcr

The department has adopted tne p o s itio n  o f tne U.S. department o f LaD tr, o i 
se t fo rth  in  Section 13 (b )(3 ) o f the FLSA, 193d as amenoed; s p e c if ic u i \ j ,  
commuter a irc ra f t  and a i r  ta x i p i lo ts  are exempt on ly  i f  luvoiveo n 
in te rs ta te  t-anspo rta tion  o f passengers and/or s u o s ta n tia i im u iiuy or in i 
m a il. I f  th e ir  a c t iv i t ie s  are soley in tra s c a te  o r w icnout tne "mail n o u iin / ' 
func tions  then the exemptions otherw ise extended wouio hoc a ^ iy .

The "federal p os ition " you addressed in  your le t t e r  fo r  a i r  e a rn e rs  can 
found a t Section 13 (b )(3 ) o f the FLSA, iy3d as amenueo anu j i  jc c t io n  c u  
(b ) (3 )  o f  T it le  29, U.S.C.

Please advise i f  we can be o f fu r th e r  a ss is tance .

S incere ly ,

Deputy D ire c to r
Labor Standards 4 Safety D iv is io n

0564w

E X H I B I T  I



D E P A R T M E N T  O F  L A B O R  

&  W O R K F O R C E  D E V E L O P M E N T

WAOE AND HOUR ADMIN1STRAWN 
LABOR STANDARDS 6l SAFETY DIVISION

IM  IF M $ M

May 10

P e t e r  N o s e k
B i r c h ,  H c r t o n ,  B i t t n e r  a n d  C h e r o t  
1 1 2 7  W e s t  S e v e n t h  A v e n u e  
A n c h o r a g e ,  A K  9 9 5 0 1 - 3 3 9 9

D e a r  H r . N o s e k :

I n  r e s p o n s e  t o  y o u r  i n q u i r y  o f  M a y  8 c o n c e r n i n g  t h e  i s s u e  o f  
f e d e r a l  p r e e m p t i o n  o f  t h e  A l a s k a  W a g e  a n d  H o u r  A c t  ( A W H A )  ,  

p l e a s e  r e f e r  t o  t h e  a t t a c h e d  A G  O p i n i o n  f r o m  E r i c  O l s o n  d a t e d  
A p r i l  1 5 ,  1 9 8 0 .

I n  b r i e f ,  O l s o n  a d v i s e d  t h e  d e p a r t m e n t  t h a t :

1 .  P i l o t s ,  f l i g h t  c r e w s  a n d  o t h e r  i n t e r s t a t e  c a r r i e r  e m p l o y e e s  
w h o s e  a c t i v i t i e s  a r e  d i r e c t l y  a n d  s u b s t a n t i a l l y  r e l a t e d  t o  
t h e  t r a n s p o r t a t i o n  a c t i v i t i e s  o f  t h e  c  ' i e r  a n d  w h o  a r e  
c o v e r e d  b y  a  v a l i d  e x i s t i n g  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  
o r  a g r e e m e n t s ,  a r e  n o t  c o v e r e d  b y  . t h e  A W H A  d u e  t o  t h e  
p r e e m p t i v e  n a t u r e  o f  t h e  R a i l w a y  L a b o r  A c t .

2 .  F l i g h t  c r e w s  o f  i n t e r s t a t e  c a r r i e r s  w h o  a r e  n o t  s u b j e c t  t o  a  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  a r e  n o n e t h e l e s s  o u t s i d e  t h e  

j u r i s d i c t i o n  o f  t h e  A W H A  u n d e r  t h e  C c - u a e r c e  C l a u s e  o f  t h e  

U .  S .  C o n s t i t u t i o n .

3 .  N o n - f l i g h t  e m p l o y e e s  o f  i n t e r s t a t e  c a r r i e r s  w h o  a r e  n o t  

u n d e r  a  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  a r e  s u b j e c t  t o  t h e  

A W H A .

4 .  A i r  c a r r i e r s  w h o  o p e r a t e  s o l e l y  i n t r a s t a t e  a r e  s u b j e c t  t o  

t h e  A W H A .

MOI Eogto Sfreef. Jute 301 
P.O. Box 107021
Anch'JOQt, AkJli:a 99610-7021 
Phonr (907) 269-4900 
Fax: (907) 269-4916

TONYKXOWLU, OOVERNOF

, 2 0 0 2
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. M r ,  P e t e r  N o s e k - 2 -
) i

Nay 10, 2002

A t t o r n e y  O l s o n ' s  a n a l y s i s  s p e a k s  f o r  i t s e l f ,  S u f f i c e  I t  t o  s a y  

t h a t  t h i s  a d v i c e  s t i l l  f a s h i o n s  t h e  d e p a r t m e n t ' s  e n f o r c e m e n t  

p o s t u r s  t o d a y .

I t  m i g h t  b e  o f  i n t e r e s t  t o  y o u  t h a t  t h e  A W H A  o r i g i n a l l y  

c o n t a i n e d  l a n g u a g e  w h i c h  e x e m p t e d  c o v e r a g e  u n d e r  t h e  R a i l w a y  

L a b o r  A c t .  T h e  o r i g i n a l  v e r s i o n  o f  A S  2 3 . 1 0 . 0 6 0 ( 6 )  w a s  r e p e a l e d  
b y  t h e  l e g i s l a t u r e  i n  1 9 7 2  ( §  1 c h  4 5  S L A  1 9 7 2 )  . S u b s e q u e n t l y ,  

t h e  r e v i s e r  o f  s t a t u t e s  d r o p p e d  s e v e r a l  r e p e a l e d  e x e m p t i o n s  a n d  
r e n u m b e r e d  t h e  r e m a i n d e r  e r a s i n g  a n y  r e c o r d  o f  t h e  p r e v i o u s  
e x i s t i n g  e x e m p t i o n s .

I  h o p e  t h i s  i n f o r m a t i o n  i s  h e l p f u l .  I f  y o u  h a v e  f u r t h e r  
q u e s t i o n s ,  d o  n o t  h e s i t a t e  t o  c o n t a c t  m e.

J .  R . (R andy) C a r r  
C h i e f
L a b o r  S t a n d a r d s

:hJ
,a»-

RAM: p lm
A t t a c h m e n t  
Chiaf/2002 may/Peter Nosek



Sponsor Statement 
HB 94

“A n \ c t  exem p tin g  fligh t crew  m em b ers o f  certain air ca n iers  from  overtim e
p ay  req u irem en ts.”

T h is leg is la tio n  was introduced to  c o d ify  w h at is ex istin g  D epartm ent o f  Labor 
p o lic y  related to the treatm ent o f  a f lig h t crew  for purposes o f  overtim e in a 
n o n -c o lle c tiv e  bargaining air -carrier.

O ver the course o f  tim e, A laska courts h ave ruled in a m ixed  fa sh io n  that has 
cast a c lou d  on  h ow  fligh t crew s sh ou ld  be treated by the W age and Hour  
D iv is io n  for purposes o f  overtim e.

T h is leg is la tio n  sim p ly  puts in statute w hat is  ex istin g  p o licy  and exem p ts fligh t  
crew s from  overtim e.

EXHIBIT 4
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SB 54-OVERTIME PAY FOR AIRLINE EMPLOYEES

DRAFT

CHAIR ANDERSON announced that the only order o f  business would 
be SENATE BELL NO. 54, "An Act ►►exempting** ►►flight** Ncrew** ►►members** o f  
certain air carriers from overtime pay requirements."

Number 0057

SFNATOR DO NALD OLSON, Alaska State Legislature, sponsor o f  SB 
54, said the bill provides certainty in the interpretation o f  
the existing federal- and state wage and hour statutes as they 
pertain to the payment o f overtime in the air transportation 
industry. Because o f their unique working conditions, ►►flight** 
crews have been considered professionals exempt from the 
standard 8-hour workday, 40-hour workweek, and the associated 
overtime pay, as required under the current statutes. Aiong 
with the maximum ►►flight** hours set by the Federal Aviation 
Administration [FAA], these exemptions at both the state and 
federal level have allowed the industry to structure flexible 
schedules for ►►flight** Hcrew** personnel.

SENATOR OLSON noted, however, that several Alaska court 
decisions have raised questions about the interpretation o f die 
state wage and hour laws and the application o f  overtime 
exempdons for ►►flight** crews. Senate Bill 54 explicitly adds 
►►flight** crews to the list o f  occupations in empioyment situations 
that are exempt from Alaska's overtime wage and hour 
requirements. The bill cites provisions under the federal 
Railway Labor Act that governs air carriers in order to provide 
consistency between federal and state applications o f diis 
exemption. He urged the committee to pass SB_54 .

Number 0224

JIM WILSON, Chairman, Legislative Committee, Alaska Air Carriers 
Association, testified that his group supports passage o f SB 
[54], He stated that the current practice among the majority o f  
association ►►members** is to accept the inteipretation by the 
Alaska Department o f  Labor and Workforce Development, Division  
o f  Labor Standards and Safety, Wage and Hour section, that 
►►flight** crews are exempt from overtime rules. This approach to 
calculating payroll is an industry standard used in all other 
states. During an informal poll o f  ►►members**, it was found that EXHIBIT 5
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►►flights crews from the various Alaska-based companies prefer 
their exempt status primarily due to their employers' abilities 
to create flexible work schedules

MR W ILSON added that SB 54 brings stability to Alaska law as 
applied to »flight4< crews o f air earners that are governed by the 
Railway Labor Act. Passage will ensure that the state's 
executive branch interpretation o f  wage and hour overtime law is 
the same as that applied by Alaska courts. The bill applies to 
the H-tlighm crews o f  any air carrier in the state engaged in 
interstate work, foreign work, or transportation o f  U.S. Postal 
Service mail. The only >*flighm crews unaffected are those who 
perform work for air carriers that operate only in-state 
charter/air taxi work.

Number 0403

REPRESENTATIVE G A T fO  asked whether this bill has any limits on 
this overtime exem ption.

MR. WILSON described several variations on a >fflighm crew's 
circumstances: a 10-hour day followed by a six-hour day, very 
short days during the winter's brief hours o f  daylight; very 
long hours in the summer, when the person is on duty but only 
flying part o f  that time; and bad weather days when the >k:rew^ is 
sent home early. Mr. W ilson said this exemption from overtime 
gives air carriers the f le x i l i ’ ty to schedule ►►flights crews. It 
ailows the crews to know that they are going to get paid for a 
full day even though they didn't work the full day. He 
explained he was a pilot for many years before opening his own 
business [Coastal Helicopters, Inc],

Number 0511

MR. W ILSON replied to questions from Representative Gatto about 
whether the FA A  regulates the exemption o f  overtime and which 
em ployees are affected. Mr. W ilson said he can only fly a pilot 
so many hours a day and have the person on duty so many hours a 
day. He explained that applies to all »m em bers^ o f  the >fflight4< 
>fcrew*< On larger airplanes, the ►►flights »crew<< consists o f pilots, 
H flighm  attendants, co-pilots, and »flighH< engineers He 
explained that ticket agents and custodians are not considered 
►*flighm>»crew4< and are not covered by this overtime exemption.
These workers can be scheduled for regular work hours because 
they're not getting in an airplane and leaving the base o f  
operations.

Number 0631

REPRESENTATIVE GUTTENEERG asked how the Railway Labor Act
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MR. W ILSON replied that most o f  the em ployees on large airlines 
are covered because they do intrastate travel Ala ;ks, through 
its courts, is the only state that has challenged the cun it 
wage and hour rule. Other states are covered by the Raih.ay  
Labor Act

Number 0678

CHAIR AN DERSO N added that intrastate airlines such as Alaska 
Airlines and Northwest Airlines are already covered by separate 
labor agreements, so this bill does not affeci them

MR. W ILSON, responding to a question from Representative 
Guttenberg, explained that a baggage handler moving cargo is not 
considered ►►flight** ►►crew**.

Number 0746

REPRESENTATIVE LYNN stated that in the Air Force, loadmasters 
flew  on cargo planes and played a critical role in loading the 
cargo properly, doing the weight and balance calculations, and 
keeping the cargo from shifting during ►►flight**. He asked whether 
the equivalent position o f  a loadmaster working for cargo 
companies would be covered by SB 54 .

Number 0895

SENATOR OLSON said that any ►►flight** crews with loadmasters work 
for carriers that are represented by unions. In the civilian 
world, responsibility for load duties rests with the pilot in 
command.

Number 0953

REPRESENTATIVE ROKEBERG agreed, saying it's not necessary to 
include loadmasters in the bill because the cargo carriers in 
the state are usually covered by collective bargaining 
agreements.

SENATOR OLSON said the W>flight** crews on larger air carriers 
operating under FAR [Federal Aviation Regulations] Part 121 are 
usually c o v e r e d  by a collective bargaining agreement. He said 
he w as not aware o f  any small carriers that had loadmaster 
personnel with specialized training.

Number 1033

TOM  VANHGOM ISSEN, ►►Flight** Deck Member, ERA Aviation, concurred 
that there's no carrier in Alaska with a loadmaster except for

applies to large airlines
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Lynden Air Cargo, which operates the C-130 [Hercules, a four- 
engine turboprop aircraft]

REPRESEN rATIVE ROKEBERG commented that i f  Saturn [Freight 
System s] flew  into the state hauling cargo, presumably the »crew*< 
and the loadmaster would be covered by the Alaska Wage and Hour 
Act.

MR W ILSON said most o f  the aircraft used for air cargo in 
Alaska are older and frequently have a third officer who assists 
with loading and unloading.

CHAIR ANDERSO N suggested that the key is whether the loadmaster 
is traveling with the ►►flight** Hcrew**.

Number 1150

REPRESENTATIVE ROKEBERG said it would be worthwhile to research
this issue He said Alyeska Pipeline Service Company has a
contract with Saturn [Freight Systems] to spray retardant
materials on oil spills. He said such planes might have a
loadmaster or cargo master on board

REPRESENTATIVE LYNN confirmed his understanding that the pilot 
in command is responsible for everything on the airplane.

REPRESENTATIVE ROKEBERG asked whether the Alaska Air Carriers 
A ssociation has looked ai the Alaska Wage and Hour Act and tried 
to work with the Departmert o f Labor & Workforce Development to 
develop voluntary flexible work hour plans under AS 
23.10.060(d)(14)(A )and (3).

Number 1220

MR. W ILSON replied he has talked with staff at the Department o f  
Labor & Workforce Development numerous times, and they've always 
said that ►►flight** crews fall under the professional category [o f  
A S 23.10 55 (9)]. He said staff told him that the best way to 
handle paying ►►flight** crews would be through an exemption, which 
is the purpose c f  S B - i l .

REPRESENTATIVE ROKEBERG explained that the voluntary flexible 
work hour plan is allowed under the Alaska W age and Hour A.ct, 
and it seemed like it might be applicable in these situations.
In statute, the plans are limited to 10 hours a day, they have 
to be pre-approved, and it takes considerable effort to get 
those hours approved. He noted for the record that those plans 
do not provide the flexibility that the air carriers need to do 
their ►►crew**' scheduling. Even though that provision is in the 
law, its not workable He said he agrees with the response [by 
the Department o f  Labor & Workforce Development staff that an
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CHAIR ANDERSO N reiterated that the sponsor statement notes that 
the court's interpretations o f the exemption from overtime are 
contradictory This bill solidifies that exemption so it cannot 
be successfully challenged in court

Number 1309

SENATOR OLSON confirmed that clarifying the overtime exemption 
is the intent o f  the bill He said there is a lingering 
question about whether a load person on a big cargo carrier like 
Saturn is covered by SB 54

REPRESENTATIVE ROKEBERG said he's not sure that the question has
been answered. If large air carriers are covered by a
collective bargaining agreement, then the Alaska Wage anJ Hour
Act does not apply'. I f  the loadmaster on a cargo plane is not
covered by a bargaining agreement, that person would have to be
paid ov i time under state law

SENATOR OLSON said larger carriers, such as Saturn Air and 
Southern Air Transport have collective bargaining agreements 
that are governed by the federal Railway Labor Act. But he said 
there's still a question about the smaller [Federal Aviation 
Regulation Part] 135 [single pilot] air taxi operators that may 
have several nonunionized workers. He said that the federal 
mandate under the Railway Labor Act applies in that case.
Normally, those pilots are only flying within the sta e

Number 1463

M ARCIA DAVIS, General Counsel, ERA Aviation, speaking at the 
request o f  Representative Crawford, said SB 54 addresses » flig h m  
crews specifically, because they are professional employees that 
have the protections o f  the FAA safety regulations that backstop 
any potential abuse o f  the employee. These employees are also 
governed by the national mediauon board on the federal side 
She said including loadmasters with M ligh m  crews mixes apples 
and oranges. The loadmasters are not addressed by the FAA  
safety duty hour limitations, so they don't have that safety 
backstop. They also have a different level o f  training than 
pilots, Wlight*« engineers, and ►►flights attendants. She stated 
that she would be very concerned about loading them into this 
bill. She said she .'Iso believes the Department o f  Labor &
Workforce Developm ent would take exception to adding loadmasters 
to SB 54. She said that i f  she represented a group of  
loadmasters, she would want to keep them covered by the Alaska 
W age and Hour Act so they would have overtime protection

Number 1560

exemption in law is the best way to handle the issue]
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MR VANHOOM ISSEN said that as an em ployee who enjoys exempt 
status, he supports including » flig h t«  attendants in the ►►flight**
►►crew**. As a result o f  FAA regulations, the ^flight** attendants are 
no less professional and no less necessary than the crewmembers 
in the cockpit. He also said that a flexible work schedule is 
an extremely important benefit Flexible schedules allows the 
►►flight** crews to have input into their schedules and some control 
over their family lives. He said he think.> such flexibility 
contributes to air safety in the long run.

MR VANHOOM ISSEN, responding to a question from Representative 
Rokeberg, said none o f  his Hflight** crews are covered by 
collective bargaining agreements

Number 1638

PAUL SHOLTON, Northern Air Cargo, testified he did not think the 
loadmasters should be included in SB 54 . He said a jet doesn't 
take very long to get to Nome or Barrow, and these guys work on 
the ramp in the meantime He said it would be very confusing to 
pay loadmasters differently while on the plane or on the ramp 
He said loadmasters only go on the jets, not on the DC-6 
aircraft that fly slower

REPRESENTATIVE ROKEBERG asked Mr. Sholton to comment on whether 
he supports the SB 54

MR. SHOLTON said he supports SB 54 because it recognizes ►►flights 
crewmembers as professionals and shows consideration for the 
level o f  discretion they use, their expertise, and training.

Number 1757

SENATOR OLSON summarized the intent o f  SB 54. He said 
loadmasters are not covered under the same federal regulations 
as the rest o f  the ►►flight** ►►crew** as defined in this bill. As 
pointed out by Ms. Davis with ERA Aviation, the ►►flight** crews 
have a regulatory backdrop to protect them He asked the 
committee to pass SB 54 .

Number 1784

REPRESENTATIVE DAHLSTROM moved to report SB 54 out o f  committee 
with individual recommendations and the accompanying zero fiscal 
note. There being no objection, SB 54 was reported from the 
House Labor and Commerce Standing Committee

DRAFT
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There being no further business before the committee, the House 
Labor and Com m erce Standing Committee meeting was adjourned at 
3.40 p.m.

A D J O U R N M E N T

House

03

HL&C

03/19/03
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A L A SK A  ST A T E  LEG ISL A T U R E
H O U SE  L A B O R  A N D  C O M M ER C E ST A N D IN G  CO M M ITTEE  
March 19, 2003  
3:16 p.m  
D R A FT

M EM BERS PRESENT

Representative Tom Anderson, Chair 
Representative Bob Lynn, Vice Chair 
Representative N ancy Dahlstrom 
Representative Norman Rokeberg 
Representative David Guttenberg

MEMBERS ABSENT

Representative Carl Gatto 
Representative Harry Crawford

COMMITTEE CALENDAR

H O U SE BILL NO. 111
"An Act extending the termination date o f  the Regulatory 
Com m ission o f  Alaska; and providing for an e le c t iv e  date "

- H EA R D  AND HELD, ASSIGNED TO SUBCOMMITTEE 

H O U SE BILL NO. 119
"An Act permitting grants to certain regulated public utilities 
for water quality enhancement projects and water supply and 
wastewater systems."

- M O V ED  CSHB 119 fL & Q  OUT OF COMMITTEE
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- M OVED CSHB 1 2 0 1L&C) OUT OF COMMITTEE

PREVIOUS ACTION

BELL HB 111
SHORT TITLE EXTEND REGULATORY COMMISSION OF A LA SK A  
SPONSOR(S): RLS BY  REQUEST OF THE GOVERNOR

Jm-Date Jm-Page Action
02/19/03 0250 (FI) READ THE FIRST TIME -
REFERRALS
02/19/03 0250 (H) L&C, FIN 
02/19/03 0 2 5 0 (H )F N I: (CED)
02/19/03 0250 (H) GOVERNOR'S TRANSMITTAL LETTER 
02/19/03 0250 (H) REFERRED TO LABOR & COMMERCE 
03/10/03 (H) L&C AT 3:15 PM CAPITOL 17 
03/10/03 (H) Heard & Held 
M3NUTE(L&C)
03/17/03 (H) L&C AT 3:15 PM CAPITOL 17 
03/17/03 (H) <Bill Hearing Postponed to 
3/19>
03/19/03 (H) L&C AT 3:15 PM CAPITOL 17 

BELL: HB 119
SHORT TITLE:WATER/SEWER/WASTE GRANTS TO UTILITIES 
SPONSOR(S): REPR£SENTATIVE(S)COGHELL

Jrn-Date Jrn-Page Action
02/24/03 0286 (H) READ THE FIRST TIME -
REFERRALS
02/24/03 0286 (H) L&C, FIN
02/24/03 0286 (H) REFERRED TO LABOR & COMMERCE 
03/19/03 (H) L&C AT 3:15 PM CAPITOL 17

BELL: HB 120
SHORT TITLE SERVICE CONTRACT SALES ARE NOT INSURANCE  
SPONSOR(S): REPRESENTATIVE(S)COGHILL

Jm-Date Jm-Page Action
02/24/03 0286 (H) READ THE FIRST TIME -
REFERRALS
02/24/03 0286 (H) I %C
03/05/03 (H) L&C AT 3:15 PM CAPITOL 17
03/05/03 (H) Heard & Held
MINUTE (L&C)
03/12/03 (H) L&C AT 4:00 PM CAPITOL 17

HO U SE B IL L  NO 120
"An Act excluding service contracts from regulation as
insurance; and providing for an effective date "
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03/12/03 (H) Heard & Held 
M INUTE (L&C)
03/19/03 (H) L&C AT 3 15 PM CAPITOL 17 

WITNESS REGISTER

DA VE HARBOUR, Chair 
Regulatory Commission o f Alaska (RCA)
Anchorage, Alaska
POSITION STATEMENT Spoke about his new position as chair o f  
the RCA.

REPRESENTATIVE JOHN COGHELL 
Alaska State Legislature 
Juneau, Alaska
POSITION STATEMENT: Spoke as the sponsor o f 119 and HB 120

[The witnesses for-HB 119 are forthcoming ]

RYNNLEVA M OSS, Staff 
to Representative John Coghill 
Alaska State Legislature 
Juneau, Alaska
POSITION STATEMENT. During discussion o f  HB 120, answered 
questions.

ACTICN NARRATIVE

TA PE 03-23, SID E A  
Number 0001

C H A IR  T O M  A N D E R SO N  called the House Labor and Commerce Standing
Committee meeting to order at 3:16 p.m. Representatives
Anderson, Lynn, Dahlstrom, and Guttenberg were present at the
call to order. Representative Rokeberg arrived as the meeting
was in progress

HB 111 -EXTENT) REGULATORY COMMISSION OF ALASKA  
DRAFT
CHAIR ANDERSO N announced that the first order o f  business would 
be HOUSE BELL NO. I l l ,  "An Act extending the termination date o f  
the Regulatory Com m ission o f Alaska, and providing for an 
effective date."

CHAIRM AN ANDERSO N informed the committee that he was assigning 
HB 111 to a subcommittee consisting o f  him self and 
Representatives Dahlstrom and Guttenberg. He announced that the 
subcommittee would meet next Thursday, March 27, 2003. He 
requested a one page position statement expressing the needed 
changes from interested parties
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D A V E HARBOUR, Chair, Regulatory Commission o f  Alaska (RCA), 
Department o f  Community & Economic Development, thanked the 
ccm m ittee for the confirmation process He expressed pleasure 
with all the edification he has received He discussed the 
circumstances under which he took the position as ch.ur o f  the 
RCA He commented on the RCA's dedicated staff o f specialists 
Mr Harbour related that he feels a special sense o f  mission 
from the legislature and governor because one appointed him and 
the other confirmed him He turned to the RCA's public 
obligation and the legislature's monitoring o f  the RCA. With 
regard to monitoring, Mr. Harbour pointed out that after some 
2,000 orders since the RCA came into being in 1999, only about 
15 major appeals have occurred. Virtually all o f  those appeals 
have been sustained by the court system, with the exception o f  
one which was turned back for a procedural reason With regard 
to the future, he specified his priority o f  communication with 
the legislature, the administration, as well as the reguiated 
community. He noted his expectation and assumption that such 
communication would be returned to the RCA. If there are ways 
in which the processes effecting the public interest can be 
improved, there should be discussion about them and attempts 
made to achieve consensus while moving the state forward and 
m axim izing the efficiencies o f  the RCA 
D R A FT

[The minutes for HB 119 are forthcoming ]

N um ber 0152

HB 120 -SERVICE CONTRACT SALES ARE NOT INSURANCE  

D R A FT
CHAIR ANDERSO N announced that the final order of business would 
be HOUSE BILL NO. 120, "An Act excluding service contracts from 
regulation as insurance, and providing for an effecti .--j date."

Number 1598

REPRESENTATIVE ROKEBERG moved that the committee adopt the 
proposed committee substitute (CS), Version 23-LS0537M, Ford, 
3/19/03, as the working document. There being no objection,
Version I was before the committee.

REPRESENTATIVE ROKEBERG related that [Version I addresses] all 
the committee's questions. Furthermore, the legislation has a 
zero fiscal note that was prepare 1 by th committee.

REPRESENTATIVE LYNN relaied his understanding that this 
legislation protects any licensed realtor providing a home
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warranty for re^l estate in the state *

REPPESENTA LIVE JOHN COGHILL, Alaska State Legislature, speaking 
as the sponsor o f  HB 120, deferred to representatives from the 
administration.

REPRESENTATIVE ROKEBERG pointed out that [Version IJ clearly 
does what Representative Lynn understood, which is why [the 
language on page 2, lines 23-25] is included Furthermore, 
underwriters would still pay the premium tax under Section 1 
language

Number 1484

RYNNIEVA M OSS, Staff to Representative John Coghill, Alaska 
State Legislature, said she understood Representative Lynn's 
understanding to be that a realtor could sell a home warranty 
and not have to have a license to sell insurance She said that 
understanding is correct.

REPRESENTATIVE COGHILL pointed out that Section 2, [paragraph 
(h)(2), page 2, lines 23-25] attempts to clarify that

REPRESENTATIVE ROKEBERG said, "My understanding is on hor.te 
warranty underwriting, that [subparagraph (e)(1)(C) in Section 
1, page 2, lines 5-8] is controlling,... notwithstanding 
[subparagraph (e)(2)(E)] below, where a home warranty, except as 
described in (1)(C) o f  this subsection, is excluded as found in 
(I)(C ) above."

REPRESENTATIVE COGHILL deferred to the representative o f  the 
administration. He noted the need on page 2, line 13 to delete 
"or" because it isn't necessary.

REPRESENTATIVE ROKEBERG pointed out that home warranties are not
excluded [from oversight by the Division o f  Insurance] per the
language on page 2, line 17. Therefore, home warranties still
pay the premium tax, except if  the [home warranty] is a
component pan o f  a home under [subparagraph (e)(1)(C) in
Section 1], Representative Rokeberg clarified that the home
warranty is not excluded from payment o f  premium tax because it
is an underwritten item. But [paragraph (h)(2)] o f Section 2
excludes the [seller o f  the warranty] from being licensed in
order to sell [the home warranty]. He said for the record that
he wanted to show that some service contracts could cover
component parts without intending to be home warranties. So, a
[company underwriting] a heme warranty would still pay a piemium
tax, but a [company offering a service contract] on a washer and
dryer component part would not [pay a premium tax],

CHAIR AN DERSO N noted that the sponsor seems to concur with
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Number 1316

REPRESENTATIVE GUTTENBERG inquired as to why Chair Anderson had 
written the fiscal note

REPRESENTATIVE ROKEBERG explained that statute specifies that if  
the department doesn't provide a fiscal note, then the first 
committee o f  referral can do so

Number 1291

REPRESENTATIVE ROKEBERG moved to report CSHB 120 out o f  
committee with individual recommendatiors and the accompanying 
fiscal notes.

REPRESENTATIVE ROKEBERG withdrew his aforementioned motion and 
m oved that the committee adopt Conceptual Amendment 1 as 
follows: page 2, line 13, after "serviced;" delete "or". There 
being no objection, Conceptual Amendment 1 was adopted

Number 1247

REPRESENTATIVE ROKEBERG moved to report CSHB 1 2 0 , Version 23- 
LS0537M, Ford, 3/19/03, out o f  committee with individual 
recommendations and the accompanying zero fiscal note. There 
being no objection, CSHB 120(L&C) was reported from the House 
Labor and Com m erce Standing Committee.
DRAFT

ADJOURNMENT

There being no further business before the committee, the House 
Labor and Com m erce Standing Committee meeting was adjourned at 
4:30 p.m

Representative Rokeberg 's comments.

House

03

HL&C

03/27/03

1300

A L A SK A  ST A T E  LE G ISL A T U R E

http://old-www.legis.state.ak.us/cgi-bin/folioisa.dll/cm23/query=exempting+flight+crew+m 07/15/2003

http://old-www.legis.state.ak.us/cgi-bin/folioisa.dll/cm23/query=exempting+flight+crew+m


H O U SE LA BO R A N D CO M M ERCE ST A N D IN G  C O M M IT T E E  
SU B C O M M IT T E E  ON HB 111
March 27, 2003 
1:00 p.m.

COMMITTEE CALENDAR  

H OUSE BILL NO. I l l
"An Act extending the termination date o f the Regulatory 
Commission o f  Alaska; and providing for an effective date."

NOTE: There are no tapes or log notes available for this 
subcommittee meeting
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SB 54 SPO NSOR STATEM ENT  

B y  Senator Olson

I introduced SB 54 to bring certainty to the interpretation o f  existing federal and state 

w age and hour statutes as they pertain to payment o f  overtime in the air transportation 

industry. Because o f  the uniqueness o f  their working conditions, flight crews have been 

considered professionals that arc exem pt from the standard 8 hour work day, 40 hour 

w eek  and associated overtime pay requirements (AS 23.10.055(9)]. Ln conjunction with 

the m axim um  flight hour requirements set by the Federal Aviation Administration, these 

exem ptions at both the state and federal level have allowed the industry to stmcture wage 

and hour schedules best suited to the work requirements o f  their flight crew personnel.

Several A laska court dccisionsfaave raised a question about the correct application o f  

state w age and hour laws and the application o f  overtime exemptions. Indeed, the
« • t

confusion  has stimulated other court challenges.

SB  54 explicitly  adds flight crews to the list o f  occupations and employment situations 

that are  ̂erupt from Alaska’s overtim e wage and hour requirements. The bill cites the 

provisions o f  the federal R ailw ay Labor Act that governs air carriers in order to provide 

consistency  between federal and state applications o f  the exemption

EXHIBIT
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ALASKA F IL L  TEXT

C h a p te r  I I  

AN ACT

VERSION: E n a c te d

A p r i l  17, 2003 

O ls o n

"An A c t e x e m p tin g  f l i g h t  crew  members o f  c e r t a in  a i r  c a r r ie r s  fro m  o v e r t im e  
p a y  r e q u ir e m e n ts ."

TE XT :

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

' S e c tio n  1. AS 2 3 .1 0 .0 6 0 (d )  i s  amer-ded b y a d d in g  a new p a ra g ra p h  to  re a d :

(1 9 ) work p e rfo rm e d  by a f l i g h t  crew  member em ployed by an a i r  c a r r ie r  

s u b je c t  t o  <5 U .S .C . 181 -  188 (s u b c h a p te r  I I  o f  th e  R a ilw a y  L a b o r A c t ) ;  i n  

t h i s  p a ra g ra p h , " f l i g h t  crew " means th e  p i l o t ,  c o - p i l o t ,  f l i g h t  e n g in e e r , and 
f l i g h t  a t t e n d a n t s .

2003 AK S . B .  54 (SN )
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IN THE SUPERIOR. COURT FOR THE STATE OF ALASKA 

THIRD JUDICLAL DISTRICT AT ANCHORAGE

ELDON TANNER, JOSEPH R  ANZIVINO JR. 
GAIL A  JONES and KENNETH R. JONES, on 
Behalf o f  themselves, and all others similarly 
situated,

JR>
JAN 2 5 2005

Plaintiffs,

vs,

VISTA REAL ESTATE, INC. d/b/a Prudential 
Vista Real Estate, JACK WHITE REAL ESTATE, 
INC. d/b/a Prudential Jack White Real Estate, a 
wholly owned subsidiary o f  Vista Real Estate, Inc., 
RICK FULLER, real estate broker for Prudential ‘ 
Vista Real Estate, GREG GUNN ARSON, real 
estate broker for Prudential Jack White Real Estate, 
RON POLLOCK, real estate broker during relevant 
time periods for Prudential Jack White Real Estate, 
THE PRUDENTIAL REAL ESTATE 
AFFILIATES, INC., AND THE PRUDENTIAL 
INSURANCE COMPANY OF AMERICA d/b/a 
Prudential Financial Services,

Jointly, Severally and/or in the Alternative,

Defendants. Case No. 3AN 02-11090 Cl

SUMMARY

The plaintiff a real estate buyer, alleges that his broker violated Alaska’s dual 

agency statute by not disclosing in writing that he also represented the seller. This suit 

was prompted, in part, by earlier litigation where a realtor testified that agents dislike the 

consumer protection legislation and seldom comply with the ten-year-old dual law. The 

plaintiff sought to test chat representation and to provide incentive for future compliance 

by asking for class certification and seeking actual damages, punitive damages and
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forfeiture o f real estate commission •, on behalf o f persons injured by violation o f  the 

statute,

The real estate defendants chose to seek relief in the legislature rather than defend 

this case before a jury o f  ordinary citizens. They succeeded. The legislature passed a 

retroactive statute designed to neuter this lawsuit by limiting recovery to actual damages 

for violation o f  the written disclosure requirement.

The plaintiff challenges the constitutionality o f  that amendment. But the Alaska 

Supreme Court has held that retroactive legislation is constitutiona1 as long as the law 

does not impair fundamental expectations or vested rights. The Court has also held that 

punitive damages and forfeiture o f commissions arc discretionary remedies designed to 

promote public policy and not a vested right o f  an irjured party, at least until a jury 

actually makes an award, For these reasons I must find the amendment constitutional.

PISflJSflQN

Eldon Tanner entered into areal estate contract with Vista Real Estate in 2000.

At the time o f  the contract Alaska law required a real estate agent acting as a 

representative o f  both buyer and seller -  a dual agent -- to uinform[] both the seller and 

Jjuyer o f  the dual agency and obtainQ writter consent to the dual agency Lorn both_ 

principals/’1 The starute was silent regarding damages available to a party injured by 

/ioladon o f  the law.

Tanner claims that Vista was a dual agent and failed to disclose the dual agency in 

writing. He filed suit in September o f  2002. He asks for class certification and seeks to

1 Former AS 08.88.396 (1990).
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recover actual and punitive damages and forfeiture o f  real estate commissions on behalf 

of all persons similarly rituatcd.

Tanner’s suit was prompted in part by an earlier lawsuit and administrative 

proceeding before the Alaska Real Estate Commission where a realtor was sanctioned for 

violating the written disclosure requirement. The realtor testified that the requirement 

was impractical and that many realtors violated it. The Real Estate Commission 

sanctioned the realtor $20,000 and suspended her license for 1.20 days, in part because the 

agent did not acknowledge any wrongdoing in her intentional violation o f the law.

Instead of defending this case in court, Vista and other realtors sought relief from 

the .Alaska legislature. They claimed that the written disclosure requirement for dual 

agency was impractical and a mere technicality. They warned that the industry was at 

risk for as much as $70 million in damages and loss o f insurability i f  they lost this 

lawsuit.

The legislature determined that the written disclosure requirement enacted in 1990 

was “flaw .d ” and imposed an unfair burden on the industw. They amended AS 

08.88.396 to authorize recovery o f  only actual damages for persons injured by violation 

oj die stamte. Theplauitiff claims that the retroactive statute is an tmconstitutional_ 

impairment o f  rights vested under his real estate contract.

IMPAIRMENT OF CONTRACT

The Alaska and United States constitutions bar the state from passing laws that 

impair rights under existing contracts.2 While an accrued but unlitigated cause o f action

2Alaska Const, art. I sec. 15; U.S. Const., a r t  1, sec 10, cl.l.
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is  a  s ig n if ic a n t  property interest3, the A la sk a  S up rem e C ourt h as h e ld  that “a rem ed y  m ay  

be m o d if ie d  [ troactivclyj as long as the resu lt d o e s  n o t u n reason ab ly  a ffect the v a lu e  o f  

the r ig h t" 4 T h e q u estion  raised liere is  whetL.*r a party  to a rea l estate contract has a 

v e s te d  or su bstan tia l right to pursue p u n itiv e  d am ages and forfeitu re o f  co m m iss io n s  for  

v io la tio n  o f  th e  1990 dual agen cy  statu te.5

T h e  A la sk a  S u p rem e Court has h e ld , on  n u m erou s o c c a s io n s , that p un itive d am ages  

are n o t in ten d ed  to co m p en sa te  an injured  party but in stea d  re flec t an ex p ressio n  o f  p ub lic  

p o l i c y /  T h i reason in g  led  Ju stice Fabe to  c o n c lu d e  in  E van s e x  rel K utch  v. S tate. 5 6  

P .3 d  1 0 4 6  (A la sk a  2 0 0 2 ) , that i f  the leg is la tu re  ex p re sse d  its v ie w  o f  p u b lic  p o lic y  b y  

lim itin g  p u n itiv e  d am ages ''before they are aw ard ed  to su c c e s s i  j I  p la in tiffs, n o  

co n stitu tio n a l p rob lem  e x is ts .” Id. at 1 0 5 8 , em p h asis orig in a l.

.A lthough  E van s did n c: ixr’̂ lvc  a con tract c la im , the rea so n in g  ap p lies h ere. I f  

Mr. T an ner d id  not h a v e  a v ested  right to c o l le c t  p u n itiv e  d a m a g es, th e retroactive  

ap p lica tion  o f  the 2 0 0 3  am en dm en t p roh ib itin g  reco v ery  o f  th o se  d am ages d id  not 

su b sta n tia lly  im pair the rights under h is con tract.

T h e righ t to c o llec t  forfeiture o f  a rea l estate c o m m iss io n  for v io la tio n  o f  the statute 

_  is  a lso  not a v e ^ c d  right. T h e A la sk a  S u p rem e ..Court, h as tw ic e  fie ld  tfiat forfeiture o f  a . 

real esta te  c o m m iss io n  for breach o f  con tract or v io la t io n  o f  fiduciary' o b lig a tio n  is  a  

d iscretion ary  rem ed y , reserved  for ca ses  w h e r e  the court find s that d eterren ce o f

3 Pa rick v. Lvnden Transport. Inc.. 765 P.2d 1375, 1378 (Alaska 1988).
4 Haobero v. Alaska National Bank. 585 P.2d 559, 561 (Alaska 1978).
s Energy Reserves Group v. Kansas Power & Light. 459 U.S. 40C (1933).
* See, a.g., ProvtdPnrn Washington Insurance Co. v. Gtv of Valdez. 684 P.2d 861, 862 (Alaska 
1984); Porrwood v. Copper Valiev Elec. Assn. Inc.. 785 P.2d 541, 543 (Alaska 1990).
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* *7 •
intentional m isconduct is necessary. In both cases the court distinguished between actual

• R
damages caused by a breach and ihe discretionary rem edy o f  foixeiturc damages. In other 

words, the forfeiture remedy is, like punitive dam ages, not iniended to compensate for 

actual lo sses bur instead designed to serve public p o licy  by  deterring an agent from similar 

conduct in the future.

Hagberg v. Alaska National Bank is a lso  instructive. There the legislature

amended a law  regulating remedies for default on real estate contracts. Prior law required

a defaulting debtor to pay the entire obligation on a note in order to prevent foreclosure on

the property. The amendment allowed the debtor to stop foreclosure by bringing payments

on the note current but did not require paym ent o f  the entire note. Holding the law

constitutional the court stated:

W e find no impairment o f  the contract c lau se ... An obligor on a note must 
still pay the principal ar ' :nterest... The beneficiary is deprived o f  his nghi 
to insist on payment o f  me entire deb t... H ow ever,... [t]his m odification  
does not reduce the value o f  a beneficiary’s note or the security ensuring 
payment in any perceptible w ay .9

The loss o f  tbe right to seek  forfeiture here is sim ilar to the loss o f  the bank’s right 

to accelerate payment or a note when a buyer is in default. Tanner may still collect his 

actual dam ages. But the.legislature has expressed its v iew  that public policy is. not _ . 

advanced by allow ing him also to collect the discretionary remedy o f  forfeiture.

7 Veach v. Meyeres Real Estate. Inc.. 599 P.2d 746, 748-49 (Alaska 1979); Winn v. Mann halter. 
708 P.2d 444, 452 (Alaska 1985).
8 Id.
9 585 P.2d. 561-62.
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OTHER CLAIMS

The plaintiff alleges othe. constitutional infirmities. He claims that the statute 

takes his property without fair compensation.10 He argues that the statute denies him 

substantive due process o f law .11 And he asserts that the statute violates the equal 

protection ciause o f  Alaska’s constitution by treating realtors who ignored the dual agency 

law different from those who complied.1*

But, each challenge rests on the premise that the retroactive suture deprives nim o f  

a substantial right. Because, as discussed above, unvested punitive or equitable damages 

arc not a substantial right, these remaining challenges must fail.

Evans, supra, holds that a retroactive statute limiting a claim for unvested punitive 

damages is not a raking. Tanner’s due process and equal protection claims require the 

court to balance the legitimate public policy objective o f  the statute against the injury 

caused by the law.13 The Alaska Supreme Court defers to the legislature in making policy 

regarding punitive and other equitable damages.1* The legislature determined that the dual 

agency statute was flawed and that collection o f  punitive damages and commissions would 

cause severe economic harm. The court may not substitute its judgment for that policy.

• _ -Tanner's .side o f the equation does not orrwcigh that expression.o f  policy.heca.use the . 

statute does not impair any vested economic rights.

10 "Private property shall not be taken or damaged for public use without Just compensation." 
Alaska Const art I, sec 18.
11 "No person shall be deprived of life, liberty, or property, without due process of law." Alaska 
Const art I, sec 7.
u "fA]ll persons are equal and entitled to equal rights, opportunities, and protection under the 
law." Alaska Const art. I sec. 1,
13 See, Anderson v. State ex rel Bering Sea Fisherman's Assoc 78 P.3d 710, 716 (Alaska 2003), 
and Wilson v. Muniripalftv of Anchorage. 669 P.2d 569, 572 (Alaska 1983).
M Evans, supra., and Anderson, supra.
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CONCLUSION

The defendants’ motion to dismiss the plaintiff s claims for punitive damages and 

forfeiture of commissions is GRANTED.

Dated at Anchorage, Alaska this 24th day of JSnu iry 2005.-
' \  / l

I
1 /

A. Heftsley 
Superior Court Judge

I  certify that on January 24, 2005 a copy 
yvas mailed to: Tricksy, Freeman, UVagstaff, 
Sandberg, Eamhart, Horeuki

__________________
Nancy M. McKcwin, Judicial Assistant
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March 25, 2005

The Honorable Lesil McGuire 
House of Representatives 
State Capitol, Room 118
Juneau, Alaska 99801 -1182 VIA FACSIMILE

Dear Ms. McGuire:

This letter is written to express concern over House Bill 171, Overtime Wages for 
Flight Crew, which has been referred to the House Judiciary Committee. HB 171 would 
retroactively change the overtime laws governing pilots operating within the State of 
Alaska so that they are no longer entitled to overtime wages. If passed, the law would 
not only be unconstitutional, it is bad public policy t' at undermines the predictability of 
the rule of law, as well as the public’s confidence in the legal and legislative process.

In 2003, the Alaska Legislature passed a law exempting certain flight crew from 
the right to receive overtime wages under Alaska law, effective July 2003. This 
represented a significant change in the law, as prior to that time, pilots were entitled to 
overtime wages under Alaska law unless they were propedy classified as professional 
employees, as defined by law. This new exemption only applied to work performed 
after the July 2003 effective date, and did not take away the overtime rights that validly 
existed prior to that time. HB 171 is specifically designed to go back in time and take 
away the valid overtime rights that existed prior to July of 2003, all the way back to 
January 1, 2000. There are several concerns over the propriety and legality of reaching 
back in time five and one-half years to take away substantive overtime rights that 
existed under the law as written at that time.

The primary problem with HB 171 is that it is unconstitutional. Article I, 
Section 18 of the Alaska Constitution provides that “private property shall noi be taken 
or damaged for public use without just compensation " In 2003, the Alaska Supreme 
Court specifically recognized that iegal claims are “property" interests for constitutional 
purposes, and tha they become “property" at the time the claims accrue. Anderson v. 
State ex rel. Central Bering Sea, 78 P.3d 710, 714 (Alaska 2003). This was a case that 
I tried myself and which I handled on appeal.



B irch . Horton , Bittner and  Cherot
A WtOf JSSIONAL CORPORATION

The Honorable Lesil McGuire 
March 25, 2005 
Page 2

Anderson recognized that the proper analysis for determining whether an 
intangible interest such as a legal claim constitutes oroperty focuses on the reasonable 
expectations of the party seeking protection, and that "reasonable expectations are 
controlled by the law in effect when [the] claim accrued." Jd. at 715 (citation omitted) 
(emphasis added). “[A] cause of action for unpaid overtime accrues at the end of each 
pay period in which overiime is due." Guinn v. Alaska State Employees Association. 
944 P.2d 468, 470 n.3 (Alaska 1997). The current overtime claims accrued on every 
pay period between June of 2000 and July of 2003. The claims are thus property 
interests which came into existence on every pay day between June of 2000 ana July of 
2003, at which time Alaska law entitled Hageland Aviation pilots to overtime wages. 
Pilots had every right to the protections offered by Alaska law as written during that 
period, and reasonably expected to receive those rights and protections.

In June of 2002, my office filed suit on behalf of a former pilot of Hageland 
Aviation seeking overtime wages. Prior to filing suit, we reviewed Alaska law and 
contacted the Alaska Department of Labor to determine whether Hageland pilots were 
entitled to overtime wages. The Alaska Department of Labor confirmed that intra-state 
air carriers such 3S Hageland Aviation were in fact subject to the overtime laws of 
Alaska. Based on the law as written, and the written position of the Alaska Department 
of Labor, we reasonably filed the suit against Hageland Aviation to protect the overtime 
rights of the pilots. The Alaska Superior Court has confirmed, in i  summary judgment 
order, that the pilots are entitled to overtime wages under Alaska law. To change the 
substantive law that governs the rights of the pilots years after their rights have accrued 
is unconstitutional, bad public policy, and undermines the stability of the rule of law. 
What does the law matter if someone who breaks the law can simply have it changed?

As attorneys we are sworn to uphold the law as written and to advise our clients 
on the outcome of their cases as the law is on the books. This is our obligation to all 
people and to you, the legislature, who have the right to expect that members of the Bar 
will fairly evaluate the legislature’s stated policies and bring them to fruition. That is 
what we did in this case when we obtained summary judgment as to liability and 
liquidated damages based upon the law as it was written, on behalf of many pilots who 
are cooperating with our claims process and relied upon us to further their interests.

I know that there is talk in Juneau that there have been pilots who came to testify 
who are in favor of this legislation. But you should also know that there are others who 
are cooperating with the case and still many others who would like to but who fear 
retaliation from their employers if they press their claims. Several pilots have in fact told 
us that they would like to help us defeat this legislation but are afraid to come forward. 
Others who initially supported our case have sir re be frightened out of proceeding 
because of fear of retaliation.
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We believe that this legislation should be screened by the Attorney General’s 
Office for a determination as to whether its retroactive provisions would be constitutional 
as applied to those whose claims have matured to summary judgment on liability and 
exemplary damages. It is simply not constitutional, not fair, and poor policy, that those 
who have been found to have violated the law should be exonerated by legislative fiat.

We urge you to seek a legal opinion from the Attorney General regarding this 
legislation before it goes any further. Thank you for your attention to this matter.

Sincerely

BIRCH, HORTON, BJJINER AND CHEROT

Timothy J. Petumenos

TJP:dg

F:\505960\2\DSG3933.DOC



T h e  A l a s k a  A i r  C a r r i e r s  A s s o c i a t i o n

C o m m e n t s  to  S e n a te  Bill 105  
Submitted April 6. 2005
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BY ELECTRONIC MEANS TO:

Representative Lesil McGuire 
Chair House Judiciary Committee 
State Capitol 
Juneau, Alaska 99801

Dear Representative McGire:

The Alaska Air Carriers Association is pleased to submit the following comments 
on behalf of our mombers regarding Senate Bill 105 "An Act relating to the 
retrospective application and applicab ility  o f the overtim e com pensation exem ption  
for flight crew  members*, and provid ing for an effective date."

The Alaska Air Carriers Association (AACA), representing more than 67 air 
carriers operating in Alaska and over 75 supporting aviation businesses, 
supports Senate Bill 105 affecting air carriers. Our Association represents 
companies upon which the failure of this legislation would have a direct and 
profound impact. Moreover, AACA fully supports the positions of the Hageland 
Aviation, Cape Smythe and Alaska Central Express.

Without the passage of this legislation, economic burdens at several tiers, will be 
imposed on carriers that perform passenger and air cargo handling that are so 
critical to the viable transportation needs of Alaskans around the state. The 
Federal Aviation Regulations (FARs) that regulate passenger and cargo carriers 
in our membership require them to take serious responsibility for the work thê  
perform for the general public. The industry supports safety, managing 
companies in an ethical manner, and addressing the needs of their employees. 
The lawsuits filed against our member airlines fail to reach this threshold.

A legal ruling not in favor of the carriers who have lawsuits filed against ti,?m 
would impose significant new costs on companies outside the purview of the 
original position of ihe Department of Labor submitted in 1986. Our certificated 
entities who have been ensuring a high level of safety and fairness to employees 
have operated under full compliance with that 1986 position given to our member 
carriers. These additional economic burdens will discourage many passenger or 
cargo airlines from continuing to offer their services to Alaskans in rural 
communities who depend on them throughout the state. In add tion, it will 
dramatically alter the contiactual relationships and expectations between 
government entities, such as the United States Postal Service, state agencies

Page Two
Comments to Senate Bill 105
The Alaska Air Carriers Association



and thosts service providers that continue to perform contracted cargo handling 
functions on the industry's behalf.

For these reasons, as describee more fully below, we request that the Senate 
Labor and Commerce Committee support the position of the Alaska Air Carriers 
Association.
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Background

The Carriers represented by our association are "on demand" passenger and air 
cargo carriers certificated under part 135 of the Federal Aviation Administration 
(FAA) Regulations. The majority of their flying is repetitive trips on specific routes 
and schedules are set by the Carriers customers. Their companies transport a 
variety of cargo, U.S. mail received directly from financial inst'tutions, 
pharmaceutical manufacturers, and other shippers as well as being a 
subcontractor for national package express companies such as UPS, 
DHL/Airborne, FedEx and others. In addition, these companies provide 
necessary transportation for Alaskans to and from the larger communities to seek 
medical attention, for work or personal business.

On September 3, 1986 the Department of Labor ("DOL”) advised the Alaska Air 
Carriers’ Association (AACA) that the DOL had adopted the position of the 
federal law, that pilots of carriers that flew interstate or hauled the mail were 
exempt from overtime laws, consistent with the federal law under the Federal 
Labor Standards Act.

This had been the assumption of the Alaska air carriers and the policy of the 
DOL since the 1980s. In July of 2003, the legislature enacted HB 94 to codify 
the DOL's long-standing policy.

HB 94 was patterned after the federal exemption, that exempts from overtime, 
flight crew members of air carriers that have interstate certificates or that 
transport the U.S. mail.

Unfortunately, the Legislature did not expressly state that HB 94 should be 
applied retroactively. Several class action lawsuits have been filed against 
Alaska air carriers asserting claims for overtime. These suits claim that pilots 
should be paid for their entire 14 hour duty day. The class factions also claim 
liquidated damages which would double the amount of damages.



Cost

These suits could financially put the carriers out of business, as these types of 
claims are typically not covered by insurance.

While the HB 94 was enacted in July of 2003, Alaska’s air carriers are exposed 
to these suits until the statute of limitation runs out July 31, 2005 The Alaska 
Air Carriers’ Association therefore asks that the legislature pass a one-sentence 
amendment to HB 94, clarifying that HB 94 applied retroactively to comport with 
the longstanding DOL policy and federal exemption of pilots. That will make it 
clear that the Legislature always intended for pilots of carriers to be exempt 
pursuant to the DOL’s longstanding policy, and the federal exemption.

Unlike the Lower 48 states, the overwhelming business issue for Alaskan air 
carriers is insurance. The cost of insurance is important to the viability of any 
business. However, the question in many instances is not the price, but a much 
more fundamental issue -  availability.

Today many carriers cannot huy the coverage they need and in many cases 
cannot purchase insurance coverage at any price.

Without an insurance company to absorb some of the costs from the law suits, 
these carriers will further financially be strapped.

Page Four
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Burden



Alaskan O verview

Our State comprises twenty percent of the landmass of the United States, spans 
a distance that would normally include four (4) time zones and has five (5) 
climatic zones from the arctic in the north to moderate rain forests in the south.

Airpori and navigational facilities are an ongoing issue with rural Alaskans. There 
are 1,112 designated airpoits, seaplane bases, and aircraft landing areas in 
Alaska. The Alaska Department of Transportation & Public Facilities (ADOT&PF) 
owns and operates 261 public airports, the majority of Alaska's public airports. 
Additionally, 23 public airports are owned and operated by local governments.

The Denali Commission, an innovative federal-state partnership charged with 
providing .critical utilities, infrastructure, and economic support throughout Alaska 
has identified a backlog of $926 million in airport projects in Alaska. Some have 
stated that the figure is closer to $1.3 billion. The FAA, through the Airport 
Improvement Project program, currently provides 95% of the funding for airport 
projects, ranging from $58 million in 1990, to $88.6 million in 2000.

With 384 commercial air carriers, Alaska has approximately 13% of the total 
number of commercial air carriers in the United States. However, unlike the 
Lower 48 states, commuters and air taxi operators in Alaska are a vital 
component of the transportation system, and most of these are VFR single 
engine operations.

The 1995 NTSB study Aviation Safety in Alaska, made tne observation that in the 
preceding year, commuter airlines in Alaska served 238 locations, only five of 
which had road connections to an airline hub. Commuter and air taxi operators 
serve as the main link between these villages and regional hubs, transporting 
people, cargo, and mail. That dependence became clear when it was pointed out 
that Alaska has 76 times as many commuter airline flights per capita as the 
remainder of the U.S.

Page Five
Comments to Senate Bill 105
The Alaska Air Carriers Association

Conc l ’ s ion

To recap our position, on September 3, 1986 the Department of Labor (“DOL”) 
advised the Alaska Air Carriers’ Association (AACA) tnat the DOL had adopted 
the position of the federal law, that pilots of earners that flew interstate or hauled 
the mail were exempt from overtime laws, consistent with the federal law under 
the Federal Labor Standards Act. Assumption by the Alaska air carriers and the 
policy of the DOL since the 1980s, the enactment of HB 94 to codify the DOL’s 
long-standing policy was passed by the Alaskan legislature.



Moreover, these class action suits could put carriers out of business, as these 
types of claims are typically not covered by insurance.

Air transportation in Alaska is a needed resource for all Alaskans.

The Alaska Air Carriers’ Association therefore asks that the legislature pass a 
one-sentence amendment to HB 94, clarifying that HB 94 applied retroactively to 
comport with the longstanding DOL policy and federal exemption of pilots. That 
will make it clear tha* the Legislature always intended for pilots of carriers to be 
exempt pursuant to the DOL’s longstanding policy, and the federal exemption.

Thank you.

Gerard Rock 
President
The Alaska Air Carriers Association

Karen Casanovas 
Executive Director 
The Alaska Air Carriers association

Page Six
Comments to Senate Bill 105
The Alaska Air Carriers Association
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March 25, 2005

The Honorable Lesil McGuire 
House of Representatives 
State Capitol. Room 118
Juneau. Alaska 99801-1182 VIA FACSIMILE

Dear Ms. McGuire:

This letter is written to express concern over House Bill 171, Overtime Wages for 
Flight Crew, which has been referred to the House Judiciary Committee. HB 171 would 
retroactively change the o'/ertime laws governing pilots operating within the State of 
Alaska so that they are no longer entitled to overtime wages. If passed, the law would 
not only be unconstitutional, it is bad public pclicy that undermines the predictability of 
the rule of law. as well as the public’s confidence in the legal and legislative process

in 2003, the Alaska Legislature passed a law exempting certain flight crew from 
the right to receive overtime wages under Alaska law, effective July 2003. This 
represented a significant change in the law. as prior to that time, pilots were entitled to 
overtime wages under Alaska law unless they were properly classified as professional 
employees, as defined by law. This new exemption only applied to work performed 
after the J"ly 2003 effective date, and did not take away the overtime rights that validly 
existed prior to that time. HB 171 is specifically designed to go back in time and take 
away the valid overtime rights that existed prior to July of 2003, all the way back to 
January 1. 2000. There are several concerns over the propriety and legality of reaching 
back in time five and one-half years to take away substantive overtime rights that 
existed under the law as written at that time.

The primary problem with HB 171 is that it is unconstitutional. Article I, 
Section 18 of the Alaska Constitution provides that "private property shall not be taken 
or damaged for public use without just compensation " In 2003, the Alaska Supreme 
Court specifically recognized that legal claims are "property" interests for constitutional 
purposes, and that they become “property" at the time the claims accrue. Anderson v. 
State ex rel. Central Bering Sea. 78 P.3d 710, 714 (Alaska 2003). This was a case that 
I tried myself and which I handled on appeal.
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Anderson recognized that the proper analysis for determining whether an 
intangible interest such as a legal claim constitutes property focuses on the reasonable 
expectations of the party seeking protection, and that "reasonable expectations are 
controlled by the law in effect when (the] claim accrued.” Id. at 715 (citation omitted) 
(emphasis added). "[A] cause of action for unpaid overtime accrues at th end of each 
pay period in which overtime is due." Quinn v. Alaska State Employees Association. 
944 P.2d 468, 470 n.3 (Alaska 1997). The current overtime claims accrued on every 
pay period aetween .June of 2000 and July of 2003. The claims are thus property 
interests which came into existence on every pay day between Jun*- of 2000 and July of 
2003 at which time Alaska law entitled Hageland Aviation pilots to overtime wages. 
Pilots had every right to the protections offered »• Alaska law as written during that 
period, ana reasonably expected to receive thos r._,nts and protections.

In June of 2002, my office filed suit on behalf of a former pilot of Hageland 
Aviation seeking overtime wages. Prior to filing suit, we reviewed Alaska law and 
contacted the Alaska Department of Labor to determine whether Hageland pilots were 
entitled to overtime wages. The Alaska Department of Labor confirmed that intra-state 
air earners such as Hageland /'viation were in fact subject to the overtime laws of 
Alaska Based on the law as wn'.en, and the written posi' on of the Alaska Department 
of Labe we reasonably filed the suit against Hageland A Nation to protect the overtime 
rights o. the pilots. The Alaska Superior Court has confirmed, in a summary judgment 
or jer. that the pilots are entitled to overtime wages under Alaska law. To change the 
substantive law that governs the rights of the pilots years after their rights have accrued 
is unconstitutional, bad public policy, and undermines the stability of the rule of law. 
What does the law matter if someone who breaks the law can simply have it changed7

As attorneys we are sworn to uphold th law as written and to advise our clients 
on the outcome of their cases as the law s on the books. This is our obligation to all 
peopie and to you, the legislature, who have the right to expect that members of ihe bar 
will fairly evaluate the legislature's stated policies and bring them to fruition. That is 
what we did in this case when we obtained summary judgment as to liability and 
liquidated damages based upon the law as it was written, on behalf of many pilots who 
are cooperating with our claims process and relied up< ■ j s  to further tneir interests.

I know that there is talk in Juneau that there have been pilots who came to testify 
who are in favor of this legislation. But you should also know that there are others who 
are cooperating with the case and still many others who would like to but who fear 
retaliation from their employers if they press their claims. Several pilots have in fact told 
us that they would like to help us defeat this legislation but are afra'd to come forward. 
Others who initially supported our case have since be frightened out of proceeding 
because of fear of retali t on.
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We believe that this legislation should be screened by the .Attorney General’s 
Office for a determination as to whether its retroactive provisions would be constitutional 
as applied to those whoce claims have matured to summary judgment on liability and 
exemplary damages. It is simply not constitutional, not fair, and poor policy, that those 
who have been found to have violated the law should be exonerated by legislative fiat.

We urgo you to seek a legai opinion from the Attorney General regarding this 
legislation before it goes anv further. Thank you for your attention to this matter.

Sincerely,

Timothy J. Petumenos

TJP:dg

F \5059fi0\2\DSG3933. DOC
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September 3, 1986

Cynthia Andrechack 
Executive D irector  
Alaska Air Carriers A sso c ia tio n  
4134 Ingra S tr e e t , Suit*  201
Anchorage, AK 99503 WH0L #53

Dear Ms. Andrecheck;

This w ill acknowledge rp ca ip t o f  your recent l e t t e r  In unicn you t/iavA Turcnar 
in q u iry  into  tha except s ta tu s  o f "cor’t tr c ia l ,  p art ids a ir  tdxi aim co«*JuC«r 
f ly in g ."

The department has adopted tne p o sitio n  of the U .S . Uepari,#ei)t of utoor. ca 
s e t  forth  in Section 1 3 (b )(3 )  o f  the FLSA, 192W as aoenoadi s p e c i f ic a l I / ,  
commuter a irc r a ft  and a ir  ta x i p i lo t s  are exeJ^>t only i f  lnvoiveo in  
in te r s ta te  transportation  o f  passengers and/or su o sta n c ia / nuunwy or u *  
w a ll .  I f  th e ir  a c t iv i t i e s  are so ley  in tr a t ta te  or w ithout t.)e *aaii uouH i*  
fu n ction s then the exemptions otherw ise ex tcn d w  wouia not apply.

The "federal position" you addressed in  your l e t t e r  for  a ir  e a r n e r s  can w  
found a t Section 13(b )(3 ) o f  th e  FLSA, 1938 as aaenurti mu i t  je c t io n  t u  
(b ) (3 )  o f  T id e  29. U.S.C.

P lease  ad v ise‘I f  we can be of further a s s is ta n c e .

Deputy Director
Labor Standards & Safety  D iv isio n

sputy Director  
bor Standards

0564*
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T h o m a s  M .  D a n i e l  

h io n e  907 263 .6950

1029 West Third Avenue. Suite 300 
Anchorage. AK 99501-1981 

phone 907.279.8561 
fax 907.276.3108 

ivvvw.perkinscoie.com

April 5, 2005
The Honorable Lesil McGuire, Chair 
House Judiciary Committee 
Alaska Legislature 
Juneau, Alaska
R e :  C o n s t i t u t i o n a l i t y  o f  H o u s e  B i l l  171/ P i lo t  O v e r t i m e

Dear Chair McGuire and Members of the House Judiciary Committee:
House Bill 171 makes retroactive legislation passed in 2003, which made pilots 
exempt from overtime. House Bill 171 is designed to end class action lawsuits that 
threaten the financial viability of Alaska air carriers. In opposing this Bill, some may 
argue Jiat the Bill is unconstitutional because it would affect litigation that is already 
penning in the courts. Despite this argument, the overwhelming weight of authority 
demonstrates that House Bill 171 is fully constitutional.
First, federal courts addressing this question have held that retroactive legislation 
which affects pending court cases brought under the Fair Labor Standards Act 
("FLSA"), the federal counterpart of the Alaska Wage and Hour Act, are fully 
constitutional.

• For example, in Baker v. GTE North Inc., 110 F.3d 28, 30 (7th Cir. 1997), a 
group of employees sued for unpaid overtime under the FLSA. The employees 
won in the trial court and obtained a judgment for time they spent traveling to 
the jobsite. While on appeal, Congress retroactively amended the FLSA so 
that the employees did not have to be paid for their travel time. The Seventh 
Circuit held that the amendment was constitutional and dismissed the 
employees' lawsuit.

• Other federal decisions have also held that retroactive amendments to the 
FLSA are constitutional. Battaglia v. General Motors Corp., 169 F.2d 254, 
261-62 (2nd Cir. 1948); Seese v. Bethlehem Steel Co., Shipbuilding Div., 168

129098-0001 / A A 0 5 0 9 5 0 .0 14 J
ANCHORAGE BEIJING BELLEVUE BOISE CHICAGO DE NVt R HONG KONG LOS ANGELES 

MENLO PARK OLYMPIA PHOENIX PORTLAND SAN FRANCISCO SEATTLE WASHINGTON. D C.
Perkins Coie lip and A ffiM es



*

April 5, 2005
Page 2

F.2d 58, 65 (4m ir 1948); Austin v. City of Bisbee, Arizona, 855 F.2d 1496, 
1436 (9Ul Cir. 19S .

• The United States Supreme Court has held that "the constitutional impediments 
to retroactive civil legislation are now modest." Landgraf v. USI Film Prods.,
5 11 U.S. 244, 272 (1994). All that is required for retroactive legislation to be 
constitutional is that "retroactive application of the legislation is itself justified 
by a rational legislative purpose." Pension Benefit Guarantee Corp. v. R. A. 
Gray & Co., 467 U.S. 717, 730 (1984).

Second, the Alaska Supreme Court is likely to rule that Senate Bill 105 is 
constitutional:

• The Alaska Supreme Court follows federal law in determining whether 
retroactive legislation is constitutional. See Norton v. Alcohol Control Bd., 695 
P.2d 10%, n.4-11.6 (Alaska 1985). Therefore, it would likely follow the federal 
decisions cited above.

• In 2003, the Alaska Legislature passed a retroactivity amendment io the Alaska 
Wage and Hour Act which limited the amount of unpaid overtime an employee 
could receive. The Alaska Attorney General issued an opinion that the 
legislation was constitutional. 2003 Informal Op. Att’y Gen. No. 883-03-0153 
(June 9, 2003).

• In Fairbanks North Star Borough v. State, 753 P.2d 1158, 1159 (Alaska 1988), 
the case had already been litigated to the Alaska Supreme Court and was on 
appeal for a second time before the Alaska Legislature passed retroactive 
legislation. The Alaska Supreme Court applied the retroactive legislation to 
the case.

In sum, there is no constitutional impediment to the passage of House Bill 171.

TMD:sc

(29098-0001 /AA050950 014) 04/05/05



TATE OF ALASKA /  S ? ”
D E P A R T M E N T  O F  L A B O R  /  ISS î j S S w " " "  

&  W O R K F O R C E  D E V E L O P M E N T  /

WAGE AND HOUR ADMINISTRATION 
LABOR STANDARDS A SAFETY DIVISION

, May 1 0 , 2002

P a t e r  N o se k
B i r c h ,  H o r to n ,  B i t t n e r  a n d  C h e r o t  
1 1 2 7  t f e s t  S e v e n th  A venue  >
A n c h o r a g e ,  AK 9 9 5 0 1 -3 3 9 9

D e a r  M r. N o se k :

I n  r e s p o n s e  t o  y o u r  i n q u i r y  o f  May 8 c o n c e r n in g  t h e  i s s u e  o f  
f e d e r a l  p r e e m p t io n  o f  t h e  A la s k a  Wage a n d  H our A c t  (AffHA),  
p l e a s e  r e f e r  t o  t h e  a t t a c h e d  AG O p in io n  fro m  E r i c  O ls o n  d a t e d  
A p r i l  1 5 , 1 9 8 0 .

I n  b r i e f ,  O ls o n  a d v i s e d  t* ie d e p a r tm e n t  t h a t :

1 .  P i l o t s ,  f l i g h t  c re w s  a n d  o t h e r  i n t e r s t a t e  c a r r i e r  e m p lo y e e s  
w h o se  a c t i v i t i e s  a r e  d i r e c t l y  a n d  s u b s t a n t i a l l y  r e l a t e d  t o  
t h e  t r a n s p o r t a t i o n  a c t i v i t i e s  o f  t h e  c a r r i e r  a n d  who a r e  
c o v e r e d  b y  a  v a l i d  e x i s t i n g  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  
o r  a g r e e m e n ts ,  a r e  n o t  c o v e r e d  b y  . t h e  AWHA d u e  t o  t h e  
p r e e m p t iv e  n a t u r e  o f  t h e  R a i lw a y  L a b o r A c t .

2 .  F l i g h t  c re w s  o f  i n t e r s t a t e  c a r r i e r s  who a r e  n o t  s u b j e c t  t o  a  
c o l l e c t i v e  b a r g a i n i n g  a g re e m e n t  a r e  n o n e t h e l e s s  o u t s i d e  t h e  
j u r i s d i c t i o n  o f  t h e  AWHA u n d e r  t h e  Commerce C la u s e  o f  t h e  
U . S . C o n s t i t u t i o n .

3 .  N o n - f l i g h t  e m p lo y e e s  o f  i n t e r s t a t e  c a r r i e r s  who a r e  n o t  
u n d e r  a  c o l l e c t i v e  b a r g a i n i n g  a g re e m e n t a r e  c u b j e c t  t o  t h e  
AWHA.

4 . A i r  c a r r i e r s  who o p e r a t e  s o l e l y  i n t r a s t a t e  a r e  s u b j e c t  t o  
t h e  AWHA.
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M ay  1 0 ,  2 0 0 2

A t t o r n e y  O l s o n 's  a n a l y s i s  s p e a k s  f o r  i t s a l f .  S u f f i c a  i t  t o  s a y  
t h a t  t h i s  a d v i c e  s t i l l  f a s h i o n s  t h a  d e p a r t m e n t 's  e n f o r c e m e n t  
p o s t u r e  t o d a y .

I t  m ig h t  b e  o f  i n t e r e s t  t o  you  t h a t  t h e  ANHA o r i g i n a l l y  
c o n t a i n e d  l a n g u a g e  w h ich  e x e m p te d  c o v e r a g e  u n d e r  t h e  R a i lw a y  
L a b o r  A c t .  T he o r i g i n a l  v e r s i o n  o f  AS 2 3 .1 0 .0 6 0 ( 6 )  w as r e p e a l e d  
b y  t h e  l e g i s l a t u r e  l n  1972 (6  1 .ch 45 SLA 1 9 7 2 ) .  S u b s e q u e n t l y /  
t h e  r e v i s e r  o f  s t a t u t e s  d ro p p e d  s e v e r a l  r e p e a l e d  e x e m p t io n s  a n d  
r e n u m b e re d  t h e  r e m a in d e r  e r a s i n g  a n y  r e c o r d  o f  t h e  p r e v i o u s  
e x i s t i n g  e x e m p t io n s .

I  h o p e  t h i s  i n f o r m a t i o n  i s  h e l p f u l .  I f  y o u  h a v e  f u r t h e r  
q u e s t i o n s ,  do  n o t  h e s i t a t e  t o  c o n t a c t  m e.

J .  R . (R andy) C a r r  
ChV f
L a b o r  S t a n d a r d s
h\
abi

RAMrplm
A t ta c h m e n t
C h lc f/ 2 0 0 2  m a y / P e t« r  N ostk



M E M O R A N D U M S t a t e  o f  A l a s k a

t o : R a n d y  C a r r

S t a t e w i d e  W a g e  & H o u r  S u p e r v i s o r  

D e p a r t m e n t  o f  L a b o r  file  n o :

d a te : S e p t e m b e r  4 ,  1 9 8 A

f r o m : N o r m a n  C .  G o r s u c h  

A t t o r n e y  G e n e r a l

TELEPHONE NO: 2 7 6 - 3 5 5 0

s u b j e c t  W a g e  c l a i m  a g a i n s t

H e r m a n ' s  A i r  S e r v i c e

H a r t  D e Y o u n g  

e i s t a n t  A t t o r n e y  G e n e r a l

Y b t f  a s k e d  f o r  c l a r i f i c a t i o n  o f  1 9 8 0  O p .  A t t ' y  G e n .  N o .  7 

( A p r i l  1 5 ,  1 9 8 0 ) ,  w h i c h  a d d r e s s e s  e n f o r c e m e n t  o f  A l a s k a  o v e r t i m e  

l a w s  w i t h  r e s p e c t  t o  a i r  c a r r i e r s .  Y o u r  q u e s t i o n  w a s  p r o m p t e d  b y  

t h e  o v e r t i m e  c l a i m  f i l e d  a g a i n s t  H e r m a n ' s  A i r  S e r v i c e  b y  a  m e m b e r  

o f  t h e  g r o u n d  c r e w .  H e r m a n ' s  A i r  S e r v i c e  i s  s t r i c t l y  i n t r a s t a t e ,  

b u t  i t  c a r r i e s  t h e  U n i t e d  S t a t e s  m a i l .  U n d e r  t h e  o p i n i o n ,  o u r  

o v e r t i m e  p r o v i s i o n s  a p p l y  u n l e s s  H e r m a n ' s  A i r  h a s  a  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t  w i t h  i t s  e m p l o y e e s  u n d e r  t h e  F e d e r a l  R a i l w a y  

L a b o r  A c t .  M y  r e s e a r c h ,  b y  t h e  w a y ,  c o n f i r m s  t h e  c o n c l u s i o n s  

r e a c h e d  i n  t h a t  o p i n i o n .  T h e  e n c l o s e d  " t e s t , "  w h i c h  i s  p e r h a p s  

o v e r  s i m p l i f i e d ,  m a y  h e l p  y o u  i n  t h e  f u t u r e .  O f  c o u r s e ,  i f  y o u  

h a v e  q u e s t i o n s ,  p l e a s e  g i v e  m e  a  c a l l .

I  h a v e  a l s o  a t t a c h e d  a  c o p y  o f  t h e  d e c i s i o n  i n  B a l t i m o r e  a n d  O h i o

R a i l r o a d  C o m p a n y  v .  C o m m o n w e a l t h  o f  P e n n s y l v a n i a , 3 3 4  A . 2 d  6 3 6  

( P a .  1 9 7 5 ) ,  a p p e a l  d i s m i s s e d , 4 2 3  U . S .  8 0 6 ,  9 6  S . C t . 1 4 ,  4 6

L . E d . 2 d  2 6  ( 1 9 / 5 ) .  T h i s  c a s e  a d d r e s s e s  t h e  F e d e r a l  R a i l w a y  L a b o r

A c t ' s  i m p a c t  o n  s t a t e  l a w s  r e g u l a t i n g  w o r k i n g  c o n d i t i o n s  a n d  

r e a c h e s  t h e  s a m e  c o n c l u s i o n s  r e a c h e d  i n  t h e  a b o v e - c i t e d  a t t o r n e y  

g e n e r a l  o p i n i o n .

JHD:jg
E n c l o s u r e

02-001A (Rtv. 10/79)



EMPLOYEES OF AIR CARRIERS

I n  c e r t a i n  c i r c u m s t a n c e s  e m p l o y e e s  o f  a i r  c a r r i e r s  m a y  n o t  b e  

c o v e r e d  b y  t h e  A l a s k a  W a g e  & H o u r  A c t .  A S  2 3 . 1 0 . 0 6 0 .  I f  a n  

e m p l o y e e  p r e s e n t s  a  c l a i m  f o r  m i n i m u m  o r  o v e r t i m e  t i m e  w a g e s  a g a i n s t  

a n  a i r  c a r r i e r ,  a s k  t h e  f o l l o w i n g  q u e s t i o n s  t o  d e t e r m i n e  w h e t h e r  

t h e  e m p l o y e e  i s  c o v e r e d  u n d e r  t h e  A c t :

1 .  I s  t h e  e m p l o y e r  a n  i n t e r s t a t e  

c o m m e r c e ?

I f  t h e  a n s w e r  i s  y e s ,  t h e n  a s k  

I s  t h e r e  a  c o l l e c t i v e  b a r g a i n i n g  

b a r g a i n i n g  a g r e e m e n t ?

I f  t h e  a n s w e r  i s  y e s ,  t h e n  

t h e  F e d e r a l  R a i l w a y  L a b o r  A c t  

p r e e m p t s  t h e  A l a s k a  W a g e  & 

H o u r  A c t .

I f  n o ,  t h e n  a s k

I s  t h e  e m p l o y e e  a  m e m b e r

o f  t h e  f l i g h t  c r e w ?

I f  y e s ,  t h e n  t h e  

C o m m e r c e  C l a u s e  p r e e m p t s  

• t h e  W a g e  & H o u r  A c t .

c a r r i e r  o r  i n v o l v e d  i n  f o r e i g n

I f  t h e  a n s w e r  i s  n o ,  t h e n  a s k  

D o e s  t h e  c a r r i e r  h a n d l e  

t h e  U . S .  M a i l ?

I f  n o ,  t h e n  A l a s k a ' s  

W a g e  & H o u r  A c t  a p p l i e s .

I f  y e s ,  t h e n  a s k  

I s  t h e r e  a  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t ?

I f  y e s ,  F e d e r a l  

R a i l w a y  L a b o r  

A c t  p r e e m p t s .

I f  n o ,  A l a s k a  W a g e

&. H o u r  A c t  a p p l i e s .

I f  n o ,  t h e n  t h e  A l a s k a  

W a g e  & H o u r  A c t  a p p l i e s .
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DIVISION O F LEG A L AND R E S E A R C H  SER V IC E S
LEG ISLA TIVE A F F A IR 3  A G E N C Y /

(907) 465-3867 or 465-2450 S TA TE  O F A LA S K A  /  Stale Capitol
FAX (907) 465-2029 Junpau, Alaska 99801-1182
Mail Stop 3101 D e llveriM  to: 129 6th St.. Rm. 329

L E G A L  S E R V I C E S

M E M O R A N D U M  January 19, 2005V

SU BJECT: Retroactive application of exception to overtime wage
requirements (Work Order No. 24-LS0411VA)

TO : Representative Lesil McGuire
Attn- ' \  essa Tondini

FROM : Barb.ua R. Craver y
Legislative Counsel

Enclosed is the bill draft you requested. The accompanying draft follows the approach 
taken in ch. 133, SLA 2003 — the 23rd session’s SB 21C. Enclosed with the draft is the 
attorney general’s bill analysis letter for ch. 133, 2003 SLA identifying and discussing the 
constitutional issues that may bear on making retroactive a measure that addresses 
payment or nonpayment of overtime wages.

There is an issue as to whether a retroactive application would violate the due process 
rights of persons who had worked overtime pnor to the effective date of the changes. A 
very brief summary of the issue is whether the right to overtime under AS 23.10.060(b) is 
a statutory right which does not "vest" until reduced to final court judgment. A peison’s 
due process rights are not violated if that person becomes deprived of a right to sue under 
a statute which had formerly given them a claim, but that statute was changed or removed 
prior to a final court judgment. This is a fairly uncommon situation, and there arc )nly a 
few court cases, none in Alaska. The attorney general concluded in the transmittal letter 
attached that federal precedent in regard to cases under tne Fair Labor Standard's Act 
would be persuasive to the Alaska court.

If I may be of further assistance, please advise.

BRC:jad
05-032.jad

Enclosures



D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

FRANK H. MURKOWSKI. 
GOVERNOR

P.O. BOX 110)00 
JUHUV. AUSXA 99U 1-OiOC 
PBONB (907) 4SJ-160C 
FAX (907) 463-I07i

J u n e  9 , 2 0 0 3

T h e  H o n o r a b le  F r a n k  PL M u r k o w s k i
G o v e r n o r
S t a t e  o f  A l a s k a
P .O . B o x  1 1 0 0 0 1
ju n e a n ,  A l a s k a  9 9 8 0 1 - 0 0 0 1

R e :  S B  2 1 0  -  r e g a r d in g  th e  c o m p u ta t io n  o f  
o v e r t im e  c o m p e n s a t io n  b y  e m p lo y e r s  
b e f o r e  J u n e  2 , 1 9 9 9  
O u r F i l e  N o . 8 8 3 - 0 3 - 0 1 5 3

D e a r  G o v e r n o r  M u r k o w i ’d :

A t  th e  r e q u e s t  o f  y o u r  l e g is la t iv e  d ir e c t o r , w e  h a v e  r e v i e w e d  S B  2 1 0  r e la t i n g  to  
t h e  c o m p u ta tio n , o f  o v e r t im e  c o m p e n s a tio n  b e f o r e  1 9 9 9 .  T h e  in te n t  o f  th is  b i l l  i s  to  m a k e  
a  1 9 9 9  a m e n d m e n t  to  A S  2 3 .1 0 .0 6 0 ( b )  o n  o v e r t im e  w a g e s  r e t r o a c t iv e  to  J u l y  1 , 1 9 9 0 .

B A C K G R O U N D

A S  2 3 .1 0 .0 6 0 ( b )  h a s  a lw a y s  p r o v id e d  th a t e m p lo y e e s  c o v e r e d  u n d e r  t n e  A l a s k a  
W a g e  a n d  H o u r  A c t  a r e  e n t it le d  to  o v e r t im e  w a g e s  f o r  h o u r s  w o r k e d  in  e x c e s s  o f  e ig h t  
h o u r s  in  a  d a y  a n d  in  e x c e s s  o f  4 0 h o u r s  in  a  w o r k w e e k .  H i s t o r ic a l ly ,  th e  D e p a r tm e n t  o f  
L a b o r  a n d  W o r k f o r c e  D e v e lo p m e n t  (" D e p a rtm e n t" )  in te r p r e te d  A S  2 3 .1 0 .0 6 0 ( b )  to  m e a n  
th a t  i f  a n  e m p lo y e e  w o r k e d  both m o re  th a n  8 h o u rs  in  a  d a y  a n d  m o r e  th a n  4 0  h o u r s  in  
th a t  s a m e  w e e k ,  th e  e m p lo y e e  w a s  e n t it le d  to  “ d a i l y ”  o v e r t im e  w a g e s  f o r  t h e  h o u r s  
w o r k e d  in  e x c e s s  o f  8  h o u r s -  h o w e v e r ,  th e  D e p a r tm e n t  d id  r o t  c o u n t  th o s e  s a m e  d a i l y  
o v e r t im e  h o u r  a g a in  w h e n  d e te r m in in g  th e  a m o u n t o f  o v e r t im e  h o u r s  th e  e m p lo y e e  
w o r k e d  in  e x c e s s  o f  4 0  h o u r s  in  th a t  w e e k . 1 O th e r w is e , th e  e m p lo y e e  w o u ld  b e  p a i d  
o v e r t im e  w a g e s  t w i c e  f o r  th e  s a m e  h o u r  o f  w o r k .

F o r  e x a m p le ,  i f  a n  e m p lo y e e  w o r k e d  1 0  h o u rs  o n  M o n d a y , 1 0  h o u rs  o n  T u e s d a y , 
a n d  3  h o u r s  o n  W e d n e s d a y  th r o u g h  S a t u r d a y , th e  e m p lo y e e  w o u ld  b e  e n t it le d  t o  *  h o u r s  
o v e r t im e  w a g e s  f o r  h o u r s  w o r k e d  in  e x c e s s  o f  8 h o u r s  in  a  d a y .  In  a d d it io n , th e  
e m p lo y e e  w o u ld  b e  e n t it le d  to  8 h o u rs  o f  o v e r t im e  w a g e s  f o r  h o u r s  w o r k e d  in  e x c e s s  o f  
4 0  h o u r s  in  a  w e e k .  T h 1. s  th e  e m p lo y e e  w o u ld  b e  e n t it le d  to  a  to ta l  o f  1 2  h o u rs  o f  
o v e r t im e  w a g e s .
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H on - F r a n k  R  M u r k o w a ^ r G o v c m o r  ^  J u n e  9 , 2 0 0 3
O u r f i l e :  8 8 3 - 0 3 - 0 1 5 3  P a g e  2

In  Hallam  v . Holland America Line, Inc., 1 J U - 9 6 - 1 7 3 4  C l, th e  s u p e r io r  c o u r t  
i s s u e d  ft (tftrin in n  th a t  w a s  c o n tr a r y  to  th e  D e p a r tm e n t ’ s  lo n g  s ta n d in g  in te r p r e ta t io n . T h e  
s u p e r io r  c o u r t  h e l d  th a t  h o u r s  w o r k e d  in  e x c e s s  o f  e ig h t  h o u rs  in  a  d a y  m u s t  b e  c o u n te d  
a g a in  w h e n  r a l m l a t i n g  th e  n u m b e r  o f  h o u r s  th a t  t h e  e m p lo y e e  w o r k e d  in  e x c e s s  o f  4 0  
h o u rs  in  th a t  s a m e  w o r k w e e k

I n  1 9 9 9 ,  th e  le g is la t u r e  a m e n d e d  A S  2 3 .1 0 .0 6 0 ( b )  to  o v e r r id e  th e  s u p e r i o r  c o u r t ’ s  
d e c is io n  a n d  t o  c l a r i f y  th a t  th e  D e p a r t m e n t s  lo n g s ta n d in g  in te r p re t a tio n  o f  
A S  2 3 .1 0 .0 6 0 ( b )  w a s  c o r r e c t  S e c .  I ,  ch - 4 3  S L A  1 9 9 9 .  W h e n  th e  le g is la t u r e  a m e n d e d  
A S  2 3 .1 0 .0 6 0 ( b ) .  i t  d id  n o t  p r o r  le  t h a t  d ie  a m e n d m e n t  s h o u ld  a p p ly  r e t r o a c t i v e ly .

S B  2 1 0  w o u ld  n o w  m a k e  th a t  1 9 9 9  a m e n d m e n t to  A S  2 3 . 1 0 .0 6 0 ( b )  r e t r o a c t iv e .  
S p e c i f i c a l l y ,  s e c .  1 o f  t h e  b i l l  p r o v id e s  th a t  d ie  1 9 9 9  a m e n d m e n t a p p lie s  r e t r o 'a c t iv e ly  to  
a l l  c la im s  f o r  o v e r t im e  w a g e s  to  e m p lo y m e n t  b e t w e e n  J u l y  1 ,  1 9 9 0  a n d  J u n e  2 , 1 9 9 9 .  
S e c t io n  2  o f  t h e  b i l l  p r o v id e s  th a t  d i e  1 9 9 9  a m e n d m e n t a p p l ie s  to  a l l  p e n d in g  
a d m in is tr a t iv e  a n d  j u d i c i a l  a c t io n s  fo r  o v e r t im e  w a g e s  f o r  e m p lo y m e n t  b e t w e e n  J u l y  1 , 
1 9 9 0  a n d  J u n e  2 , 1 9 9 9  th a t  h a v e  n o t  b e e n  r e s o l v e d  b y  2 f i n a l  c o u r t  ju d g m e n t  o r  
a d m in is tr a t iv e  d e c is io n  b y  th e  e f f e c t i v e  d a te  o f  th e  b i l l .

a h a l x s i s

A S  0 1 . 1 0 . 0 9 0  a l l o w s  th e  le g is la t u r e  t o  enact r e tr o a c t iv e  le g is la t io n  s o  l o n g  a s  th e  
le g is la t io n  e x p r e s s l y  p r o v id e s  th a t  th e  l a w  i s  t o  b e  a p p l ie d  retroactively. I n  a d d it io n , A S  
01.1 0 .1 0 0 ( a )  p r o v i d e s  t h a t  i f  th e  p u r p o s e  o f  a  b i l l  th a t  a m e n d s  o r  r e p e a ls  a  s t a t u t e  i s  to  c u t  
o f f  a n  “ a c c r u e d  o r  a c c r u in g ”  r ig h t, d ie  b i l l  m u s t  e x p r e s s ly  p r o v id e  th a t  d i e  in te n t  o f  th e  
b i l l  is  to  c u t  o f f  t h a t  r i g h t  A S  0 1 . 1 0 . 1 0 0 ( a )  p r o v id e s  in  p e r t in e n t  p a r t

( a )  T h e  r e p e a l  o r  a m e n d m e n t o f  a  l a w  d o e s  n o t  r e l e a s e  o i  
e x t in g u is h  a n y  p e n a lt y ,  fo r fe it u r e ,  o r  l ia b i l i t y  in c u r r e d  o r  r ig h t  
a c c r u in g  o r  a c c r u e d  u n d e r  th a t l a w ,  u n le s s  th e  r e p e a l in g  o r  a m e n d in g  
a c t  s o  p r o v id e s  e x p r e s s ly .  T h e  l a w  s h a l l  b e  tr e a t e d  a s  r e m a in in g  in  
f o r c e  f o r  th e  p u r p o s e  o f  s u s ta in in g  a n y  p r o p e r  a c t io n  o r  p r o s e c u t io n  
for th e  e n fo r c e m e n t  o f  d ie  r ig h t, p e n a lty ,  fo r fe it u r e , o r  l ia b i l i t y .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  h e ld  th a t  a n  “ a c c r u e d  o r  a c c r u in g ”  r ig h t  m e a n s  a  “ v e s t e d ”  
r i g h t  Bidwell v. Scheele, 3 5 5  P .2 d  5 8 4  ( A la s k a  1 9 6 0 ) ;  Alaska Pub. Utils. Comm'n. v  
Chugach Elec. Ass 'n., 5 8 0  P .2 d  6 8 7 , 6 9 2  ( A la s k a  1 9 7 8 )  o v e r r u le d  o n  o th e r  g r o u n d s , City 
& Borough c f  Juneau v . Thibodeau, 5 9 5  P .2 d  6 2 6  ( A la s k a  1 9 7 9 ) .

T h u s , u s i n g  th e  f a c t s  p r e s e n te d  in  fo o tn o te  o n e , u n d e r  th e  s u p e r io r  c o u r t ’ s  
d e c is io n , th e  e m p lo y e e  w o u ld  b e  e n t it le d  to  4  h o u r s  o f  o v e r t im e  w a g e s  f o r  w o r k  in  e x c e s s  
o f  8 h o u r s  in  a  d a y  a n d  12  h o u r s  o f  o v e r t im e  w a g e s  fo r  w o r k  in  e x c e s s  o f  4 0  h o u r s  in  a  
w e e k  T h u s , t h e  e m p lo y e e  w o u ld  b e  e n t it le d  t o  a  to ta l  o f  1 6  h o u r?  o f  o v e r t im e  w a g e s .
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H o n . F r a n k  H . M u r lc o w s la T t jo v e m o r  J i m e  9 , 2 0 0 3
O u r f i l e :  8 8 3 - 0 3 - 0 1 5 3  F a « e 3

T h e  b i l l  s a t i s f i e s  th e  r e q u ir e m e n ts  o f  A S  0 1 . 1 0 .0 9 0  a n d  A S  0 1 . 1 0 . 1 0 0 .  S B  2 1 0  
e x p r e s s ly  p r o v id e s  th a t  d i e  p u r p o s e  o f  th e  b i l l  is  to  h a v e  th e  1 9 9 9  a m e n d m e n t  a p p ly  
r e t r o a c t iv e ly  a n d  to  c u t  o f f  a n y  a c c r u e d  r ig h t  th a t  a n  e m p lo y e e  m a y  h a v e  u n d e r  
A S  2 3 .1 0 .0 6 0 ( b )  b e fo r e  t o  J u n e  2 , 1 9 9 9 .

H o w e v e r ,  a  b i l l  s a t i s f y i n g  A S  0 1 . 1 0 . 0 9 0  a n d  0 1 . 1 0 . 1 0 0  m a y  s t i l l  r a is e  
constitutional im p lic a t io n s -  A  r e t r o a c t iv e  p r o v is io n  w i l l  n o t  b e  u p h e ld  i f  i t  im p a ir s  a  
c o n s t itu t io n a l r i g h t  f o r  e x a m p le ,  i t  d e p r i v e s  a  p e r s o n  o f  p r o p e r t y  w it h o u t  d u e  p r o c e s s  o f  
l a w  o r  v i o la t e s  d ie  c o n tr a c t  c l a u s e  u n d e r  th e  f e d e r a l  c o n s t it u t io n  o r  t h e  A la s k a  
C o n stitu tio n .

D u e  P r o c e s s  C la u s e

T h e r e  is  n o  c a s e  l a w  in  A l a s k a  r e g a r d in g  w h e th e r  th e  r e t r o a c t i v e  a p p l ic a t io n  o f  a n  
a m e n d m e n t t o  t h e  A l a s k a  W a g e  a n d  H o u r  A c t  v io la t e s  th e  d u e  p r o c e s s  c l a u s e  o f  th e  
A l a s k a  C o n s titu tio n . H o w e v e r ,  th e r e  is  f e d e r a l  c a s e  l a w  a d d r e s s i n g  th e  c o n s t itu t io n a li ty  
o f  th e  r e t r o a c t iv e  a p p lic a t io n  o f  a m e n d m e n ts  to  th e  F a ir  L a b o r  S t a n d a r d s  A c t  ( ‘T S L A " )  
u n d e r  th e  d u e  p r o c e s s  c la u s e  o f  th e  U .S .  C o n s titu tio n .3 I n  Austin v . City o f Bishee, 
Arizona, 8 5 5  F .2 d ,  1 4 3 6  ( 9 *  C ii .  1 9 8 8 ) ,  c i t y  p o l i c e  o f f i c e r s  s o u g h t  o v e r t im e  p a y  f o r  th e  
h o u rs  t h e y  s p e n t  “ o n - c a lL "  T h e y  b a s e d  t h e ir  c la im  o n  th e  C o u r t ’ s  d e c is io n  in  Garcia v. 
San Antonio Metro. Transit Auth., 4 6 9  U .S .  5 2 8  ( 1 9 8 5 )  in  w h i c h  th e  c o u r t  o v e r r u le d  its  
p r e v io u s  d e c is io n ,  National League o f Cities v . Usery, 4 2 6  U .S .  3 2 2  ( 1 9 7 6 ) .  N o w  sta te  
a n d  l o c a l  g o v e r n m e n ts  h a d  to  c o m p l y  w it h  th e  F L S A ,  w h e n  p r e v i o u s ly  t h e  C o u r t  h a d  
r u le d  t h e y  d id  n o t  A f t e r  d ie  p l a in t i f f s  f i l e d  t h e ir  a c t io n , b u t  b e f o r e  a  f i n a l  d e c is io n  w a s  
r e n d e r e d , C o n g r e s s  a m e n d e d  th e  F L S A  to  p r o v id e  th a t  n o  s t a t s  o r  p o l i t i c a l  s u b d iv is io n  o f  
a  s ta te  s h o u ld  b e  l ia b le  f o r  a n y  v io la t i o n  o f  th e  F L S A  o c c u r r in g  b e f o r e  A p r i l  1 5 ,  1 9 8 6 . 
T h e  a m e n d m e n t  w a s  in  r e s p o n s e  to  th e  Garcia d e c is io n . P l a i n t i f f s  c h a l le n g e d  d ie  
c o n s t it u t io n a li t y  o f  a p p ly in g  th e  a m e n d m e n t  r e t r o a c t iv e ly .

T h e  c o u r t  h e ld  th a t  C o n g r e s s ’ a m w iH m w it d id  u o t  v i o la t e  th e  c i t y  p o l i c e  o f f ic e r s  
d u e  p r o c e s s  r ig h ts  u n d e r  th e  F o u r te e n th  A m e n d m e n t  o f  th e  U .S .  C o n s t itu t io n  f o r  tw o  
r e a s o n s . F i r s t  t h e  C o u rt h e ld  t h a t  p l a in t i f f s  h a d  n o  p r o p e r ty  i n t e r e s t  p r o t e c t e d  b y  th e  
F o u r te e n th  A m e n d m e n t  b e c a u s e  a  c l a i m  f o r  d a m a g e s  d o e s  n o t  b e c o m e  a n  e n fo r c e a b le  
p r o p e r ty  in t e r e s t  u n til  i t  i s  r e d u c e d  t o  a  f in a l  ju d g m e n t  I n  a d d it io n  s i n c e  sta tu te s  
a u th o r iz in g  b e n e f i t s  c a n  b e  a m e n d e d  o r  r e p e a le d ,  a n y  p r o p e r t y  r i g h t  c a n  d is a p p e a r  o n c e  
C o n g r e s s  a m e n d s  o r  r e p e a ls  th e  s ta tu te , u n le s s  th e  c la i m  h a s  b e e n  r e d u c e d  to  f in a l  

ju d g m e n t  T h e  c o u r t  s ta te d :

T h e  d n e  p r o c e s s  c la u s e  o f  u r t  1 , s e c .  7  o f  th e  A l a s k a  C o n s t itu t io n  is  b a s i c a l l y  th e  
s a m e  a s  th e  d u e  p r o c e s s  c la u s e  o f  th e  U .S .  C o n stitu tio n .
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A u s t in  h a s  t w o  p o t e n t i a l l y  c o g n iz a b le  p r o p e r t y  in t e r e s t s :  o v e r t im e  
c o m p e n s a t io n  a n d  t h e  c a u s e  o f  a c t io n  h e  f i le d  o n  N o v e m b e r  6 , 1 9 8 5 .
A  c a u s e  o f  a c t i o n  i s  a  " s p e c ie s  o f  p r o p e r t y  p r o t e c t e d  b y  th e  
F o u r te e n th  A m e n d m e n t 's  D u e  P r o c e s s  C la u s e .n In re Consolidated 
U S Atmospheric Testing Litigation, J 2 0 _ E - 2 d  9 8 2 ,  9 $ g  ( 9 th  
C ir . 1 9 8 7 1  ( c i t a t io n  o m it te d ) ,  cert. denied 1436 tub nom. Konizeski v . 
Livermore Labst —  U .S .  — , 1 0 8  S . C t  1 0 7 6 .  9 9  L .E d .2 d  2 3 5  
£ 1 9 8 5 ) .  H o w e v e r ,  " it  i s  in c h o a te  a n d  a f f o r d s  n o  d e f in ite  o r  
e n f o r c e a b le  p r o p e r t y  r ig h t  u n til  r e d u c e d  to  f in a l  ju d g m e n t "  Id. a t  
9 8 9 .  T h u s  A u s t i n  p e r f e c t e d  n o  r ig h t  a .  h is  c a u s e  o f  a c t io n  b e fo r e  th e  
a m e n d m e n ts  w e r e  p a s s e d .

N o r  d o e s  h e  p o s s e s s  a  v e s t e d  r ig h t  to  o v e r t im e  c o m p e n s a t io n . 
" P r o p e r ty  r i g h t s  to  p u b l i c  b e n e f it s  a r e  d e f in e d  b y  t h e  s ta tu te s  o r  
c u s to m s  t h a t  c r e a t e  d i e  b e n e f it s .  W h e n , a s  h e r e ,  th e  s ta tu te  
a u th o r iz in g  d i e  b e n e f i t s  i s  a m e n d e d  o r  r e p e a le d ,  th e  p r o p e r ty  r ig h t  
d is a p p e a r s ."  Jane's v . Reazan. 7 4 8  F .2 d  1 3 3 1 .  1 3 3 8 - 3 9  ( 9 th  
C ir . 1 9 8 4 )  ( c i t a t io n  o m itte d ) .

85:> F .2 d  a t  1 4 3 6 .

S e c o n d  t h e  C o u rt  h e l d  th a t  a s s u m in g  th a t  d ie  p la in t i f f s  h a d  a  p r o p e r ty  in t e r e s t  in  
th e  o v e r t im e  c o m p e n s a t io n , t h e  a m e n d m e n t  to  d ie  F L S A  d id  n o t  a m o u n t  to  th e  t a k in g  o f  
p r o p e r ty  w it h o u t  d u e  p r o c e s s .  W ith in  th e  c o n te x t  o f  e c o n o m ic  le g is la t io n ,  d u e  p r o c e s s  
r e q u ir e s  t h a t  g o v e r n m e n t  a c t io n s  w h i c h  im p lic a te  p r o t e c te d  p r o p e r t y  r ig h ts  c a n  n o t  b e  
a r b it r a r y  o r  ir r a t io n a l. T h e  c o u r t  f o u n d  th a t  th e  a m e n d m e n t to  d i e  F L S A  w a s  j u s t i f i e d  b y  
a  r a t io n a l  l e g is la t i v e  p u r p o s e ;  C o n g r e s s  w a n te d  to  d e la y  th e  im p a c t  o f  d ie  Garcia 
d e c is io n  to  g i v e  s t a t e  a n d  l o c a l  g o v e r n m e n ts  a n  o p p o r tu n ity  t o  m a k e  n e c e s s a r y  
a d ju s tm e n ts  in  th e ir  s t a f f i n g  p a t t e r n s  a n d  f i s c a l  p r io r it ie s .  8 5 5  F . 2 d  a t  1 4 3 6 .

W e  s e e  n o  r e a s o n  w h y  d i e  A l a s k a  S u p r e m e  C o u r t  w o u ld  n o t  f o l l o w  f e d e r a l  
p r e c e d e n t  c i t e d  a b o v e  a n d  a g r e e  th a t  S B  2 1 0  d o e s  n o t  v io la t e  th e  d u e  p r o c e s s  c l a u s e  o f  
th e  F o u r te e n th  A m e n d m e n t  o f  t h e  U .S .  C o n stitu tio n  a s  w e l l  a s  a r t  1 , s e c .  7  o f  d i e  A l a s k a  
C o n s titu tio n . T h is  b i l l  w o u ld  n o t  a f f e c t  v e s t e d  r ig h ts  s in c e  i t  w o u ld  o n l y  a p p ly  t o  c la im s  
f o r  w a g e s  th a t  h a v e  n o t  been r e d u c e d  to  a  f in a l  a d m in is t r a t iv e  o r d e r  o r  f in a l  c o u r t  

ju d g m e n t  I n  a d d it io n , th e  l e g i s l a t u r e ’ s  p u r p o s e  in  m a k in g  d i e  l a w  r e t r o a c t iv e  i s  r a t i o n a l  
In  1 9 9 9  th e  l e g is la t u r e ’ s p u r p o s e  i n  o r ig in a lly  a m e n d in g  A S  2 3 .1 0 .0 6 0 ( b )  w a s  t o  c o r r e c t  
th e  s u p e r io r  c o u r t ’ s  in te r p r e ta t io n  o f  A S  2 3 .1 0 .0 6 0 ( b )  a n d  to  c l a r i f y  t h a t  d ie  D e p a r tm e n t ’ s  
lo n g s t a n d in g  in t e rp r e ta t i o n  a n d  a p p l ic a t io n  o f  d i e  B tatu te w a s  c o r r e c t ;  d ie  le g is la t u r e ’ s 
d e c is io n  t o  n o w  m a k e  th e  a m e n d m e n t  r e t r o a c t iv e  is reasonable s i n c e  th e  b i l l  e n s u r e s  th a t  
e m p lo y e r s  w h o  c o m p l ie d  w it h  t h e  D e p a r tm e n t ’ s lo n g  s ta n d in g  in te r p r e ta t io n  b e fo r e . 1 9 9 9  
d o  n o t  h a v e  a n  u n a n t ic ip a t e d  f i n a n c i a l  o b lig a t io n .
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A S  2 3 .1 0 .0 6 0 ( c )  p r o v i d e s  th a t  d ie  r e q u ir e m e n t  to  p a y  o v e r t im e  w a g e s  f o r  h o u r s

a l l  c o n tr a c ts  o f  e m p lo y m e n t  B o t h  d ie  U .S . C o n s t itu t io n  a n d  A l a s k a  C o n s titu tio n  p r o h ib it  
s ta te  le g is la t io n  t h a t  im p a ir s  th e  o b lig a t io n  o f  c o n t r a c t s .  T h e  f e d e r a l  C o n s t itu t io n  
p r o v id e s  th a t  “[o]o s ta te  s h a l l . . .  p a s s  a n y  . .  . l a w  im p a ir in g  th e  o b lig a t io n  o f  c o n t r a c t s .”  
U .S . C o n s t ,  a r t  1, s e c .  1 0 ,  c L  1 . S im i la r ly ,  th e  A l a s k a  C o n s titu tio n , a r t  1 ,  s e c .  1 5  
p r o v id e s  th a t  “N o  l a w  im p a ir in g  th e  o b lig a t io n  o f  c o n t r a c t s . . .  s h a l l  b e  p a s s e d ”

R e a d  l i t e r a l l y ,  t h e s e  p r o v i s i o n s  a p p e a r  to  p r o s c r ib e  a n y  im p a ir m e n t  o f  c o n t r a c t  
H o w e v e r , it  h a s  lo n g  b e e n  s e t t l e d  th a t  th e  p r o s c r ip t io n  i s  n o t  a b s o lu te .  T h e  U n ite d  S t a t e s  
S u p re m e  C o u r t  h a s  s t a t e d  th a t  t h e  c o n tr a c t  c l a u s e  d o e s  n o t  p r e v e n t  a  s t a t e  f r o m  e x e r c i s in g  
p o w e r s  th a t a r e  n e c e s s a r y  f o r  th e  g e n e r a l  g o o d  o f  th e  p u b lic ,  e v e n  th o u g h  c o n tr a c ts  
p r e v io u s ly  e n t e r e d  in to  b e t w e e n  in d iv id u a ls  m a y  t h e r e b y  b e  a f f e c t e d  Energy Reserves 
Group, Inc. v . Kansas Power &  Light Co., 4 5 9  U .S .  4 0 0 , 4 1 0  ( 1 9 8 3 ) .

T h e  in it ia l  q u e s t io n  i s  w h e t h e r  d i e  s ta te  l a w  o p e r a t e s  a s  a  s ig n i f ic a n t  im p a ir m e n t  o f  
a  c o n tr a c tu a l r e la t io n s h ip .  A  s ta te  l a w  t h . t  r e s t r i c t s  a  p a r t y  to  g a in s  it  r e a s o n a b l y  
e x p e c te d  fr o m  th e  c o n t r a c t  d o e s  n o t  n e c e s s a r i l y  c o n s t itu te  a  s u b s ta n t ia l  im p a ir m e nt  Id. 
W e  b e l i e v e  th a t  a  c o u r t  w o u ld  f in d  th a t  S B  2 1 0  r e a s o n a b l y  r e s t r ic t s  e m p lo y e e s  t o  th e  
w a g e s  t h e y  e x p e c t e d  f r o m  a n  e m p lo y m e n t  c o n t r a c t  p a r t ic u la r ly  s in c e  th e  D e p a r tm e n t ’ s 
lo n g s ta n d in g  p o s it io n  d u r in g  th e  r e le v a n t  p e r io d  w a s  t h a t  d a i l y  o v e r t im e  h o u rs  w e r e  o n ly  
c o u n te d  o u c e .

E v e n  i f  a  s t a t e  l a w  d o e s  c o n s t itu te  a  s u b s t a n t ia l  im p a ir m e n t  o f  c o n t r a c t  it  i s  s t i l l  
c o n s t itu tio n a l i f  th e  s t a t e  h a s  a  s ig n i f ic a n t  a n d  le g it im a t e  p u b l i c  p u r p o s e  b e h i n d  d i e  
r e g u la t io n .”  4 5 9  U .S .  a t  4 1 1 .  U n le s s  d ie  s ta te  is  a  p a r t y  to  th e  c o n t r a c t  c o u r ts  “ d e f e r  to  
le g is la t iv e  ju d g m e n t  a s  to  th e  n e c e s s i t y  a n d  r e a s o n a b l e n e s s  o f  a  p a r t ic u la r  m e a s u r e .”  
4 5 9  U .S .  a t  4 1 3 .  A  le g it im a t e  s t a t e  in te r e s t  i s  th e  e lim in a t io n  o f  u n fo r e s e e n  w i n d f a l l  
p r o f its . 4 5 9  U .S .  a t  4 1 2 .  W e  e x p e c t  th at d ie  c o u r t  w o u ld  c o n c lu d e  th a t  th e  s t a t e  h a s  a  
s ig n if ic a n t  a n d  le g it im a t e  p u b l i c  p u r p o s e  in  c o r r e c t in g  d i e  S u p e r io r  C o u r t ’ s  d e c is io n  
w h ic h  m is in te ip v e te d  A S  2 3 .1 0 .0 6 0 ( b ) .  S e c .  1 , c h . 4 3  S L A  1 9 9 9 .  In  a d d it io n , th e  s ta te  
h a s  a  s ig n if ic a n t  a n d  le g it im a t e  in t e r e s t  in  e n s u r in g  t h a t  e m p lo y e e s  w h o  w o r k e d  b e f o r e  
1 9 9 9  d o  n o t  r e c e i v e  a  w i n d f a l l  a n d  th e ir  e m p lo y e r s  d o  n o t  h a v e  u n e x p e c t e d  f in a n c ia l  
c o s ts .

w o r k e d  in  e x c e s s  o f  8  h o u r s  a  d a y  o r  4 0  h o u r s  in  a  w e e k  is  c o n s id e r e d  to  h e  in c lu d e d  in
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CONCLUSION

In  s u m m a r y , i t  i s  o w  o p in io n  th a t  S B  2 1 0  w o u ld  w it h s t a n d  c o n s t itu t io n a l  
c h a l le n g e s  n n d w  d i e  d u e  p r o c e s s  a n d  th e  c o n t r a c t  c la u s e s  o f  b o th  t h e  U .S .  C o n s t itu t io n  
a n d  th e  A l a s k a  C o n s t itu t io n . T h is  b i l l  d o e s  n o t  p r e s e n t  a n y  e th e r  c o n s t i t u t io n a l  o r l e g a l  
i s s u e s .  I f  y o u  p n a r t  t h is  b i l l  in to  la w , th is  b£Q w o u l d  ta k e  e f f e c t  im m e d ia t e l y  u n d e r  
A S  0 1 . 1 0 .0 7 0 ( c ) .

S in c e r e ly .

A t t o r n e y  G e n e r a l  1 j
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