




LEGAL SERVICES

(907 ) 465 -3867 o r 465 -2450
FAX (907) 465 -2029
Mail S top 3101

DIVISION O F LSGAL AND R ESE A R C H  SE R V IC E S 
LEGISi LATIVE A FFA IRS AGENCY 

STATE O F ALASKA S ta te C a p 'r l
Juneau , A laska 99801-1182

De live ries to: 129 6 th St., Rm. 329

M E M O R A N D U M February 7, 2005

SUBJECT:

TO:

FROM:

HCS CSSB 56(JUD)

Representativ' Lesil McGuire,
Chair o f House Judiciary Committee 
Attn: Vanessa

Pam Finley 
Revisor o f Statutes

Concerning amendment # 1, now found in bill section 11, please note that because o f the 
renumbering o f paragraphs in AS 12.55.126(g), a cross-reference in AS 33.20.010(a) 
should also be amended. We have not made this change because o f our understanding 
that AS 12.55.120(g) may once again be amended in the next committee for policy 
reasons. However, if  the renumbering o f paragraphs in AS 12.55.126(g) remains in the 
bill, a conforming change should be made to AS 33.20.010(a).

PF:med 
05-086.med
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Page 5, line 19, following “one to three years:”  insert:

a defendant sentenced ut.aer this subparagraph may, if the court finds it 
appropriate. be granted a suspended imposition of sentence under AS 
12.55.085 if. as a condition of probation under AS 12,55.086. the defendant is 
required to serve an active term of imprisonment within the ranee specified 
in this subparagraph, unless the court finds that a mitigation factor under AS 
12 .55 .155  applies:

Page 6, line 9 - 14:

Delete all material and insert the following:

(g) If a defendant is sentenced under (c ) , [(d) 1], (d) 2, d (3). d (4). [(e)

1], (e) 2, (e) 3, (e) 4. or (i) of this section, except to the extent permitted under AS 

12.55.155- 12.55.175,

[(1) imprisonment may not be suspended under AS 12.55.080;]

[(2) i] (1) Imposition of sentence may not be suspended under AS

085;

AMENDMENT % I

P A S S E D
O FFER ED  IN  T H E  H O U SE

T O : CSSB 56 (JU D )

.  N A cG u irO

[(3)] (2) terms of imprisonment may not be otherwise reduced.



J \% \ Qm-^vCvv-friA^

The purpose of this amerdment is to maintain the court’s ability to impose a Suspended 

Imposition of Sentence 'SIS) for a first felony offender who commits an eligible C or B 

felony. The bill v as lot intended to make a change in current SIS practice; the 

amendments should i esiore the status quo.



OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSSB 56(JUD)

?4-LS0308\L.7
Luckhaupt

2/1/05

f\/*us A M E N D M E N T  ~ P A S S E D

1 Page 3, line 15, through page 4, lme 9:

2 Delete all material.

3

4 Renumber the following bill sections accordingly.

5

6 Page 24, line 4:

7 Delete "Sections 1, 4, 6, 26, and 29 - 31"

8 Insert "Sections 1, 4, 25, and 28 - 30"

9

10 Page 24, lines 5 - 6:

11 Delete "Sections 2, 3, 5, 7 - 25, and 27 - 28"

12 Insert "Sections 2, 3, 5, 6 - 24, 26, and 27"

13

14 Page 24, line 7:

15 Delete "secs. 8 -21"

16 Insert "secs. 7 - 20"

L -1-



AMENDMENT -  P A S S E D

Offered in the House By Repiesentative
To: CSSB 56 (JUD)

Section 7 of the bill should be deleted and replaced with the following:

* Sec. 7. AS 12.55.120 is amended by adding a new subsection to read:

(e) A sentence within an app1;c,able presumptive range set out in AS 

12.55.125, or a consecutive or partially consecutive sentence imposed in 

accordance with the minimum sentences set out in AS 12.55.127, may not be 

appealed to the court of appeals under this section or AS 22.07.020 on the ground 

that the sentence is excessive. Ho vever, such a sentence may be reviewed by the 

supreme court on the grounds that it is excessive through a petition filed mder 

rules adopted by the supreme court.



A M E N D M E N T  \[p

OFFERED IN  TH E HOUSE B Y  REPRESEN TAT IVE GRUENBERG
TO: CSSB 56 (JUD)

Page 17, line 1, following “behavior”:

Insert “j

(171 the defendant committed the offense while suffering froir a 

mental disorder or disability, including fetal alcohol spectrum disorder, that was 

insufficient to const! ute a complete defense, but that significantly affected the 

defendant’s conduct”

A ir A r S W J
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A M E N D M E N T  £  |Q -

OFFERED IN 1 HE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSSB (JUD)

Page 1 line 4 insert a new section 1 

Section 1. Legislative Intent

It is the intent o f the legislature in passing this bill to preserve the basic structure of 
Alaska’s presumptive sentencing system, which is designed to avoid disparate sentences. 
With this bill the legislature sets out a sentencing framework, subject to judicial 
adjustment for statutory aggravating or mitigating factors that are determined in a manner 
that is constitutional under the decision o f the U.S. Supreme Court in Blakely v. 
Washington. The single, definite presumptive terms set out in current law can unduly 
constrain the sentencing process, particularly under the mandates o f  Blakely v. 
Washington. Although the presumptive terms are being replaced by presumptive ranges, 
it is not the intent o f  this bill in doing so to bring about an overall increase in the amount 
of active imprisonment for felony sentences. Rather, the bill is intended to give judges 
the authority to impose an appropriate sentence, with an appropriate amount o f probation 
supervision, by taking into account the consideration set out in AS 12.55.005 and 
12.55.015



OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSSB 56 (JUD)

Page 3 line 15 -  page 4 line 9 

Strike section 6

A M E N D M E N T  i t  2 ,  -  P A S S E D



24-LS0308\L. 1
Luckhaupt

1/28/05

A M E N D M E N T  %  5  ^

OFFERED IN  THE HOUSE B Y  REPRESENTAT IVE GARA

TO: CSSB 56(JUD ''

1 Page 4, lines 10 - 17: . >v

2 Delete all material. ( §  r /

3

4 Renumber the following bill sections accordingly.

5
6 Page 24, line 4:

7 Delete "Sections 1,4, 6, 26, and 29 - 31"

8 Insert "Sections 1 ,4 ,6 ,  25, and 28 - 30"

9
10 Page 24, lines 5 - 6:

11 Delete "Sections 2, 3, 5, 7 - 25, and 27 - 28"

12 Insert "Sections 2 ,3 ,5 ,  7- 24, and 26 - 27"

13

14 Page 24, line 7:

15 Delete "secs. 8-21"

16 Insert "secs. 7 - 20"

L -1-



LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St.. Rm. 329

M E M O R A N D U M January 27, 2005

SUBJECT: Removal o f  Section 7 and Blakely
(Work Order No. 24-LS0391\A.2)

TO: Representative Les Gara

FROM: Gerald P. L u c k h a u p t3 ^ ^
Legislative Counsel

Question Presented: Is sec. 7 o f HB 78 required under Blakely v. Washington? 
Answer: No.

GPL:med 
05-058.med
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OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSSB 56(JID) 

1 

2

3

4

5

24-LS0308\L5
Lur.khaupt

2/1/05

A M E N D M E N T  # 6  - F f t i u S

Page 17, line 1, following "behavior":

Insert "j,

(17) the defendant, at the time of sentencing, is actively 

participating in or has successfully completed treatment thr t is relevant to the 

offense and tha■ was begun after the offense was committed"

L . 1 .



OFFEi! ED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSSB 56(JUD) 

1 Page 2, lines 5 -6 :

2 Delete "an employment obligation of the defendant preexisted sentencing"

3 Insert "the defendant has an employment obligation11

24-LS0308VL.4
Luckhaupt

2/1/05

A M E N D M E N T  - f a i l s

L -1-



OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSSB 56(JUD)

24-LS0308\L.2
Luckhaupt

2/1/05

A M E N D M E N T

1 Page 1, lines 4 - 7: /  \

2 Delete all material. ' * /

3

4 Renumber the following bill sections accordingly.

5

6 Page 24, line 4:

7 Delete "Sections 1, 4, 6, 26, and 29 - 31"

8 Insert "Sections 3, 5, 25, and 28 - 30"

9

10 Page 24, lines 5 - 6:

11 Delete "Sections 2,3, 5, 7 - 25, and 27-28"

12 Insert "Sections 1, 2, 4, 6 - 24,26, and 27"

13

14 Page 24, line 7:

15 Delete "secs. 8 - 2!"

16 Insert "secs. 7 - 20"

L -1-
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l'

DELETE SECTION 1 of CSHB 78 and CSSB 56
REASONING:

Section 1 of the bill is unconstitutional because it seeks to eliminate 
the right to indictment by the grand Jury of an aggravating factor that essentially 
become an element of the crime charged. Article I, Section 8 of the Alaska 
Constitution: No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a grand jury.

In Blakelv the U.S. Supreme Court required that its ruling in 
Apprendi be applied, that any fact that increases the penalty for a crime beyond 
the prescribed statutory maximum must be submitted to a jury and proved 
beyond a reasonable doubt. The prescribed statutory maximum is the maximum 
a judge may impose based solely on the facts reflected In the jury verdict or 
admitted by the defendant. Justice Scalia in his majority opinion reminded that 
“the Constitution limits States’ authority to reclassify elements as sentencing 
factors.." 124 S.Ct. 2531, 2537, fn. 6. He also reiterated the point made by J. 
Bishop in a treatise that “every fact which is legally essential to the punishment" 
must be charged in the indictment and proved to the jury. 124 S.Ct. at 2536, 
fn. 5. Justice Scalia criticized the challenged practice of labeling elements as 
sentencing factors as a regime "in which the defendant, with no warning in 
either hia indictment or plea, would routinely see his maximum potential 
sentence balloon from as little as five years to as much as life imprisonment."
124 S.Ct. at 2542.

In Alaska our Supreme Court in State v. Malloy. 46 P.3d 949 
(Alaska 2002) upheld the Court of Appeals’ pre-ADDrendi view in its earlier 
opinion in the case, based on Donlun v. State. 527 P.2d 472 (Alaska 1974), that 
general principles of fairness and notice, grounded in our constitutional 
guarantees of due process, rignt to trial by jury, and the guarantee of grand jury 
indictment, require that aggravated circumstances that provide for increased 
punishment be set forth in the indictment and proven at trial. 46 P.3d at 952. The 
Supreme Court stated: ‘Donlun accurately presaged Apprendl’s holding that 
aggravating facts must be charged pn the indictment] and proved beyond a 
reasonable doubt to the jury when their existence would allow or require the court 
to impose a sentence exc* :ding the maximum otherwise authorized." 46 P.3d at 
954.

Eliminating the need to present an aggravating factor to a grand 
jury is unconstitutional because it violates a defendant’s constitutional right to 
grand Jury indictment for what is essentially an element of the charged offense.
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24-LS0308\L.3

Luckhaupt
2/1/05 |

A M E N D M E N T  I

OFFERED IN THE HOUSE 

TO: CSSB 56(JUD)
BY REPRESENTATIVE GRUENBERG 1

1 Page 19, lines 11 - 30:

/m Delete all material.

1

4 Renumber the following bill sections accordingly.

’  1
1 6 Page 23, lines 19-31:

Delete all material. 3&^51 y
I
I

9 Renumber the following bill sections accordingly. 1
10 i

1 11 Page 24, line 4:

1 12 Delete "Sections 1, 4, 6, 26, and 29 - 31"

i 13 Insert "Sections 1, 4, 6, and 28"

B
15 Page 24, lines 5 - 6:

16 Delete "Sections 2,3, 5, 7 - 25, and 27 - 28"

17 Insert "Sections 2, 3, 5, 7 - 25,26, and 27"

i -1-
I



D E L E T E  S E C T IO N S  26,30, A N D  31

REASONING:

These sections of the bill seek to allow police officers to detain and arrest 
probationers and parolees, without being directed fo do so by the super sing probation or 
parole officer, based upon their reasonable suspicion or probable cause to believe that 
they have recently violated or are about to violate a condition of probation or parole even 
though the believed violation is not a crime in and of itself, or one that creates an 
imminent public danger or threatens serious harm to persons or property.

Article I, Section 14 of our state constitution protects against unreasonable 
searches and seizures. Article I, Section 21 protects our right to privacy. In Roman v. 
State. 570 P.2d 1235 (Alaska 1977) our Supreme Court held as a matter of Alaska 
Constitutional law that prisoners released on parole have the same protections against 
government searches and seizures as other citizens, except when reasonably conducted 
searches and seizures are performed by probation/parole officers, or police officers acting 
under the direction of the probation/parole officer. This constitutional ruling was 
codified in AS 33.16.150(b)(3) that requires a parolee to submit to reasonable searches 
and seizures by a parole officer or a police officer acting under the direction of a parole 
officer.

It would therefore be unconstitutional to allow a police officer to detain or 
arrest a parolee/probationer for a believed violation that did not constitute an independent 
crime or if the officer is not acting at the direction of the probation/parole officer. That is 
exactly what these sections of the bill seek to do, rendering them unconstitutional.



Vanessa Tondini

From:
Sent:
To:
Subject:

Joshua Fink [Joshua_Fink@admin.stafe.ak.us] 
Monday, January 24, 2005 11:33 AM 
Vanessa Tondini; Joshua App jbee 
Blakely Amendments

H e r e  a r e  t w o  a m e n d m e n t s  t h a t  I  a m  h o p i n g  t o  g e t  e i t h e r  J o h n ,  T o m ,  o r  L e s i l  t o  i n t r o d u c e .  
S u s a n  P a r k e s  i n d i c a t e d  t h a t  L a w  w o u l d  s e e  t h e s e  a s  f r i e n d l y  a m e n d m e n t s .

T h e  f i r s t  w o u l d  a l l o w  a  s e n t e n c e  t o  b e  m i t i g a t e d  i f  t h e  d e f e n d a n t  i s  a c t i v e l y  
p a r t i c i p a t i n g  i n ,  o r  h a s  c o m p l e t e d ,  a  t r e a t m e n t  p r o g r a m  p r i o r  t o  s e n t e n c i n g .

T h e  s e c o n d  w o u l d  a l l o w  p m i i i g a t o r  i f  t h e  d e f e n d a n t  s u f f e r s  f r o m  a  m e n t a l  d e f e c t  s u c h  a s  
f e t a l  a l c o h o l  s y n d r o m e  t h a t  s i g n i f i c a n t l y  a f f e c t e d  h i s  o r  h e r  b e h a v i o u r ,  b u t  i s  n o t  
s u f f i c i e n t  t o  c o n s t i t u t e  a  d e f e n s e .

P l e a s e  s h a r e  t h e m  w i t h  y o u r  r e s p e c t i v e  b o s s e s  a n d  l e t  m e  k n o w  w h a t  y o u  t h i n k .  M y  c e l l  
n u m b e r  i s  7 4 8 - 2 1 6 4 .

T h a n k s ,  J o s h .

1

mailto:Joshua_Fink@admin.stafe.ak.us


24-LS0308VL.9
Luckhaupt

2/3/05

OFFERED IN THE HOUSE BY REPRESENTATIVE GAR/
TO: CSSB 56(JUD)

1 Page 4, line 11:
2 Delete "appellate court"
3 Insert "court of appeal' 1
4

5 Page 4, line 12, following "reviewed’1:
6 Insert "by the court of appeals"
7
8 Page 4, lines 13 - 14:
9 Delete "and the sentencing court is not required to make specific findings,"

1 0

11 Page 4, line 17, following "AS 12.55.127

12 Insert "and the sentencing court has made findings that justify the decision under
13 AS 12.55.005. Nothing in this subsection limits the authority of the supreme court to review
14 a sentence or accept a petitior.

A M E N D M E N T

-1-



TO: CSSB 56 (JUD)

Page 4, line 24 delete “five to eight” and insert “four to six”.

Page 5, line 2 delete “seven to 11” and insert “six to eight”.

Page 5, line 10 delete “ten to 14” and insert “nine to eleven”.

Page 5, line 12 delete “ 15 to 20” and insert “ 14 to 16”.

Page 5, line 19 delete “one to three” and insert “six months to two”.

Page 5, line 21 delete “two to four” and insert “one to three”.

Page 5, line 22 delete “four to seven” and insert “three to five”.

Page 5, line 24 delete “ six to 10” and insert “five to seven”.

Fage 6, line 1 delete “zero to two” and insert “zero to one”.

Page 6, line 2 delete “two to four” and insert “one to three”.

Page 6, line 4 delete “three to five” and insert “two to four”.

Page 6, line 7 delete “one to two” and insert “zero to two”.

Page 6, line 22 delete “eight to 12” and insert “seven to nine”.

Page 6, line 26 delete “12 to 16” and insert “nine to 11”.

Page 6, line 28 delete “15 to 20” and insert “14 to 16”.

Page 6, line 30 delete “20 to 30” and insert “19 to 21”.

Page 7, lines 1 and 2 delete “25 to 35” and insert “24 to 26”.

A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  B Y  R E P R E S E N T A T IV E  G R U E N B E R G



Page 7, line 5 delete “30 to 40” and insert “29 to 31”.

Page 7, line 12 delete “five to eight” and insert “four to six”. 

Page 7, line 16 delete “ 10 to 14” and insert “nine to 11”. 

Page 7, line 18 delete “12 to 16” and insert “nine to 11”.

Page 7, line 20 deleie “15 to 20” and insert “14 to 16”.

Page 7, line 23 delete “15 to 25” and insert “14 to 16”.

Page 7, line 26 delete “20 to 30” and insert “19 to 21”.

Page 8, line 1 delete “two to four” and insert “one to three”. 

Page 8, line 4 delete “five to eight” and insert “four to six”. 

Page 8, line 7 delete “ 10 to 14” and insert “nine to 11”.

Page 8, line 9 delete “ 10 to 14” and insert “nine to 11”.

Page 8, line 12 delete “15 to 20” and insert “ 14 to 16”.

Page 8, line 20 delete “one to two” and insert “zero to iwo”. 

Page 8, line 23 delete “ two to five” and insert “one to three”. 

Page 8, line 26 delete “three to six ” and insert “two to four”. 

Page 8, line 29 deleie “three to six” and insert “two to four”. 

Page 9, line 1 delete “six to 10” and insert “five to seven”.
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24-LS0308'i.

1 requirements of an agency authorized by the court to make referrals for rehabilitative
2 treatment or to provide rehabilitative treatment; and

3 (2L_iL2ld<> ’ bv the court, to abide by additional conditions of
4 probation.imp1** d bv the defendant's probation officer; an additional condition
5 imposed by thp probation officer must be provided orally and In writing to the
6 defendant; the additional condition is binding upon delivery until modified bv the

court; this paragraph does not require written notice of conditions relating to the
8 day-to-day management of probationers, in which probation officers d’rect the
9 activities of probationers to implement existing court-imposed conditions.

10 * Sc*.. 7. AS 12.55.120 is amended by adding a new subsection to read:
11 (e) A sentence reviewed by the appellate court under this section and
1 ■" 22.07.020, or by the superior court under AS 22.10.020, or a entence reviewed by
13 petition accepted under court rules, may not be reversed as excessive, and Hie
14 sentencing court is not required to make specific findings, if the sentence is within an
15 applicable presumptive range set out in AS 12 55.125, or is a consecutive or partially
16 consecutive sentence imposed in accordance with the minimum sentences set out in
17 AS 12.55.127.

18 * Sec. 8. AS 12.55.125(c) is amended to read.

19 (c) Except as provided in (i) of this section, a defendant convicted cr i  class A
20 felony may be sentenced to a definite term of imprisonment ot not more than 20 years.
21 and shall be sentenced to a definite term within the following presumptive ranees
22 [TERMS], subject to adjustment as provided in A3 12.55.155 - 12.55.175:
23 (1) if the offense is a first felony conviction and docs not involve
24 circumstances described in (2) of this subsection, five to o&ftl [FIVE] years;
25 (2) if the offense is a first felony conviction

26 ((A) OTHER THAN FOR MANSLAUGHTER] and the
27 defendant possessed a firearm, used a dangerous instrument, or caused serious
28 physical injury or death during the commission of the offense, or knowingly

29 directed the conduct constituting the offense at a uniformed or otherwise

30 clearly identified peace officer, fire fighter, correctional employee, emergency
31 medical technician, paramedic, ambulance attendant, or other emergency

CSSB 56(Ji:D) -4- SB0056B
New Tex t Under l i n e d  [PEVFTED TEXT BRACKETED]
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24-LS0308\L

1 responder who was engaged in the performance of official duties at the time of
2 the offense, seven to SEVEN! years; ~t£/r) v /

3 [(B) FOR MANSLAUGHTER AND THE CONDUCT
4 RESULTING IN THE CONVICTION WAS KNOWINGLY DIRECTED
5 TO WARDS A CHILD UNDER THE AGE OF 16, SEVEN YEARS;
6 (C) FOR MANSLAUGHTER AND THE CONDUCT
7 RESULTING IN THE CONVICTION INVOLVED DRIVING WHILE
8 UNDER THE INFLUENCE OF AN ALCOHOLIC BEVERAGE,
9 INHALANT, OR CONTROLLED SUBSTANCE, SEVEN YEA RS;J

10 (3) if the offense is a second felony conviction. 10 to [ 10) years; 13
11 (4) if the offense is a third felony conviction and the defendan is not
12 subject to sentencing under (I) of this section. 15 to [151 years. | ^
13 * Sec. 9. AS 12.55.125(d) is amended to read:

14 (d) Except as provided in (i) of this section, a defendant convicted of a class B
15 felony may be sentenced to a definite term of imprisonment of not more than 10 years,
16 and shall be sentenced to a definite term within the following presumptive ranges
17 [TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:
18 (1) if the offense is a first felony conviction and does not involve
19 circumstances described in (2) of this subsection, one to tbr6e years: +1^0
20 121 if the offense is a first felonv conviction, the defendant violated
21 AS 11.41.130, and the victim was a child under 16 years of age, two to fetfFT ears:
22 (3) if the offense is a second felony conviction, four to sqyd’n [FOUR] $ | y
23 years;

24 [(2)] if the offense is a third felony conviction, six to Uf̂ [SIX]
*

2 5  y e a r s .

26 * Se<\ 10 . AS 12.55.125(e) is amended to read:

(e) Except as provided in (i) of this section, a defendant convicted of a class C
28 felony may be sentenced to a definite term of imprisonment of not more than five

29 years, and shall be sentenced to a definite term within the following presumptive

30 ranges [TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:
31 (1) if the offense is a f i r s t  felony conviction and docs not involve

SB0056B -5 -
A’e w  T q x z  U n d e r lin e d  [DELETED TEXT BRACKETED]

CSSB 56(JUD)
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1 circumstances described in (4) of this subsection. 2ero to twlfvear^:
2 £2) if the offense is a second felony conviction, two to farfr [TWO]
3 years;

4 £3) [(2)] if the offense is a third felony conviction, three *o fiy£ 4 o ^ r
5 [THREE] years;
6 £4) [(3)] if the offense is a first felony conviction, and the defendant

violated AS 08.54.720('a')(151. one toJwTvears TONE YEAR1. 0 rv£
8 * Sec. 1 1 . AS 12.55.125(g) is amended to read:

9 (g) If a defendant is sentenced under (c), (d), (e) [(d)(1), (d)(2), (e)(1), (e)(2),
10 (c)(3)], or (i) of this section, except to the extent permitted under AS 12.55.155 -
11 12.55.175,

12 ( 1) imprisonment may not be suspended under AS 12.55.080;
13 (2) imposition of sentence may not be suspended under AS ] 2.55.085;
14 (3) terms of imprisonment may not be otherwise reduced.
15 * Sec. 12. AS 12.55.125(i) is amended to rcad:
16 (i) a defendant convicted of
17 (1) sexual assault in the first degree or sexual abuse of a minor in the
18 first degree may be sentenced to a definite term of imprisonment of not more than 40
19 years and shall be sentenced to a definite term within the following presumptive

20 HH£es [TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:
21 (A) if the offense is a first felony conviction and does not
22 involve circumstances described in (B) of this paragraph, eicht to 12̂ EIGHT] l\
2 3  y e a r s ,

24 (B) if the offense is a first felony conviction and the defendant
25 possessed a firearm, used a dangerous instrument, or caused serious physical
26 injury during the commission of the offense. 12 to Kf?1 0 l years: l 5
27 (C) if the offense is a second felony conviction ar.J does not
28 involve circumstances described in (D) of this paragraph. 15 to Iff] } 5] years; 1 ^

29 (D) if the offense is a second felony conviction and the

30 defendant has a prior conviction for a sexual felony. 20 tojKf [20] years; £  5
31 (E) if the offense is a third felony conviction and the defendant

CSSB 56(.IL'D) -fi- SB0056B
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1 is not subject to sentencing under (F) of this paragraph or (/) of this section, 25

2 toJlST251 years; 3 ^
3 (F) if the offense is a third felony conviction, the defendant is
4 not subject to sentencing under (/) of this section, and the defendant has two
5 prior convictions for sexual felonies, 30 to 46^301 years; 3  5
6 (2) attempt, conspiracy, or solicitation to commit sexual assault in the
7 first degree or sexual abuse of a rr.inr r in the first degree may be sentenced to a

8 definite term of imprisonment of not more than 30 years and shall be sentenced to a
9 definite term within the following presumptive ranges [TERMS], subject to

10 adjustment as provided in AS 12.55.155- 12.55.175:
11 (A) if the offense is a first felony conviction and docs not
12 involve circumstances described in (B) of this paragraph, five to etgtff [FIVE]
13 years:
14 (B) if the offense is a first felony conviction, and the defendant
15 possessed u firearm, used a dangerous instrument, or caused serious physical
16 injury during the commission of the offense, 10 to^HTlQI years;
17 (C) if the offense is a second felony conviction and does not
18 involve circumstances described in (D) of this paragraph, 12 101 years; 15
19 (Dj if the offense is a second felony conviction and the
20 defendant has a prior conviction for a sexual felony, 15 to Zff'f 15] years: 1 ̂
21 (E) if the offense is a third felony conviction, does not involve
22 circumstances described in (F) of this paragraph, and the defendant is not
23 subject to sentencing under (/) of this section, 15 to 25ll51 years; £ 0
24 (F) if the offense is a third felony conviction, the defendant is
25 not subject to sentencing under (f) of this section, and the defendant has two
26 prior convictions for sexual felonies, 20 to 36)201 years;
27 (3) sexual assault in the second degree, sexual abuse of a minor in the

28 second degree, unlawful exploitation of a minor, or distribution of child pornography

29 may be sentenced to a definite term of imprisonment of not more Lhan 20 years and

30 shall be sentenced to a definite term within the following presumptive ranges
31 [TERMS], subject to adjustment as provided in AS 12.55.155- 12.55.175;

SB0056B -7- CSSB S6(,IUD)
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years;
( A )  if t h e  offense is a  f i r s t  felony c o n v i c t i o n ,  two to fottf'

t r e .

3 (B) if the offense is a second felony conviction and docs not
4 involve circumstances described in {£) [(B)] of this paragraph, five to
5 [FIVE] years;
6 £C) [(B)] if the offense is a second felony conviction au-* *he
7 defendant has a prior conviction fora sexual felony. 10 toJbfrflQI years: \ 3

s m  [(C)] if the offense is a third felony conviction, does not
9 involve circumstances described in £E) [(D)] of this paragraph, 10 to y S f 101

10 years; * ^
■1 * £E} [(D)] if the offense is a third felony conviction, and the
12 defendant has two prior convictions for sexual felonies. 15 to< VS [15] years; ) ^
13 (4) sexual assault in the third degree, incest, indecent exposure in the
14 first degree, possession of child pornography, or attempt, conspiracy, or solicitation to
15 commit sexual assault in the second degree, sexual abuse of a minor in the second
16 degree, unlawful exploitation of a minor, or distribution of child pornography, may be
17 sentenced to a defiuite term of imprisonment of not more than 10 years and shall be
18 sentenced to a definite term within the following presumptive ranges [TERMS],

19 subject to adjustment as provided in AS 12.55.155 - 12.55.175;
20 (A) if  the offense is a first felony conviction, one to tytf

o r \ to > * 4
2 J  v e a r y  <*. f

22 (B) if the offense is a second felony conviction and does oot
23 involve circumstances described in (C) [(B)] of this paragraph, two
24 [TWO] years; fo o r

25 £C) [(B)] if the offense is a second felony conviction and the
26 defendant has a prior conviction for a sexual felony, three to stf [THREE1
27 years; f i s c .

28 dLi[(C)] if the offense is a third felony conviction and docs not
29 involve circumstances described in (E| [(D)] of this paragraph, three to ŝnC

30 [THREE] years: yC '
31 (E) [(D)] if the offense is a third felony conviction and the

cssb 56(Ji;n) -S'
Kew Texc U n d e r l in e d [DELETED TEXT BRACKETED}

SB0n?6B



0 1 /3 1 /2 0 0 5 1G :40 907 -868 -2588 PUBLIC DEFENDERS PAGE 08

24-LS0308\L

1 defendant has two prior convictions for sexual felonies, si a to^KffsiXI years.
2 * Sec. 13. AS 12.55.125 is amended by aduinge new subsection to read: r*1 ^
3 (n) In imposing a sentence within a presumptive range under (c), (d), (c), or (i)
4 of this section, the total term, made up of the active term of imprisonment plus any
5 suspended term of imprisonment, must fall within the presumptive range, and the
6 active term of imprisonment may not fall below the lower end of the presumptive
7 range.

8 * Sec. 14, AS 12.55.127(d) is amended by adding a new paragraph to read:

9 (4) "presumptive term" means the midd the applicable
10 presumptive range set out in AS 12.55.125.
11 * Sec. 15. AS 12.55.145(a) is amended to read:
12 (a) For purposes of considering prior convictions in imposing sentence under
13 (1) AS 12.55.125(c), (^orjfe) [(d)(1), (d)(2), (e)(1), OR (c)(2)],
14 (A) a prior conviction may not be considered if a period of 10
15 or more years has elapsed between the date of the defendant’s unconditional
16 discharge on the immediately preceding offense and commission of the present
17 offense unless the prior conviction was for an unclassified or class A felony;
18 (B) a conviction in this or another jurisdiction of an offense
19 having elements similar to those of a felony defined as such under Alaska law
20 at the time the offense was committed is considered a prior felony conviction;

21 (C) two or more convictions arising out of a single, continuous
22 criminal episode during which there was no substantial change in the nature of
23 the criminal objective arc considered a single convictio:: unless the defendant
24 was sentenced to consecutive sentences for the crimes; offenses committed
25 while attempting to escape or avoid detection or apprehension after the
26 commission of another offense are not part of the same criminal episode or
27 objective;

28 (2) AS 12.55.125(f),

29 (A) a conviction in this or anothei jurisdiction of an offeuse

30 having elements similar to those ot a most serious felony is considered a prior
31 most serious felony conviction:

SB0056B -9- CSSB5t»(Jl!P)
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Current "presumptive' terms compared to presumptive ranges in Meuse DIII7TT January 200b

First Felony First Felony 
(special crim es)

! Second 
Felony

Sex Felony w ith 
p r i o r  sex felony

T h ird *
Felony

Sex Felony w ith  tw o| 
prior sex fe lon ies

Unclassified 
Sex Offense (8 ) to

( 1

weapon or serious 
injury 

( 1 0 ) 1 2  to  y g

(IS) to ^ 8 "
f t

( 2 0 ) to
i 5

(25) t o ^ *  
3 0

(30) to  4 0 ' 
3 5

(40)

j 1
A

Felony S e x ' ( S ) t o * ' 
Offense • 7

weapon or serious
injury 

( 1 0 ) to £ _

1

( 1 0 ) 1 2  to  I f f 
IS

(1 5 ) to  28
i l

(1 5 ) to  2 S  
2 0

( 2 0 ) to  3 <r 
* 5

»

. (30)

i I

A
Felony (5) t o * '

7

weapon, serious 
Injury, or police 

victim 
( 7 ) t o M , a

(10) to  \ A  
>3

<

n/a

•

(15) toJKT

I1!

i
n/a

i
(2 0 )

4 -

B
Felony Sex 

Offense

(0, but 1 to 3 
by court-made law)

.  2 , ° ^ ..........

n/a
'

(5) t o * '
7

: ( I 0 ) t o > r  
13

( 1 0 ) to  K  
13

(15) to  * *
I t

( 2 0 )

B
Felony

(0, but 1  to 3 by 
court-made law)

ltO y T
2 .

crim neg horn of 
child:

(0, but 1 to 3 by 
court-made law) 

2 t o * r j

(4) t o r

Is  '

n/a (6) to  I Q  

H

n/a

1

(30)

i
C

Felony Sex 
Offense

(0 ) 1 to  Z n /a  i
i

( 2 )  t o  S ' (3) t o , * 
5

(3) t o *
S

(6) to ( 1 0 )

I

c
Felony ( 0 ) t o * ' 

1

wanton waste or 
same-day by 

guide 
( l )  to *  v ' x

( 2 ) t o / y

3  !
.J

n/a (3) t o * -
I

n/a (5)

. . . . .  i............................................ . . .. ______________________

Numbers In parentheses are the current "presumptive" terms and maxlmums 1

Numbers In bold show the presumptive ranges In the bill i

(*
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R ig h t  o f  A p p e a l  B a s e d  o n  t h e  E x c e s s i v e n e s s  o f  a  C r im in a l  

S e n t e n c e

P r e p a r e d  fo r  S e n a t o r  G e n e  T h e r r ia u lt 

B y  P a tr ic ia  Y o u n g , M a n a g e r

You asked that we perform a quick search of state laws on criminal appeals to determine if laws 
in any states provide that a party in a criminal action may not appeal a sentence solely on 
grounds of excessiveness if the sentence falls within a range established for the defendant’s 
conviction level and the class of offense.

Our search identified two states— Kansas and Washington— with explicit prohibitions in statute 
against appeals cased on the excessiveness of sentences unless those sentences are outside 
the range established as the standard.'

♦ Kansas— KSA § 21-4721(c) provides that for felonies committed on or after 
July 1, 1993, the court “shall not review” any sentence that is within the 
presumptive sentence for the crime, or any sentence resulting from a court- 
approved agreement between the state and the defendant.

♦ Washington— ARCW § 9.94A.585(1) provides that a sentence within the 
standard sentence range for an offense “shall not be appealed.”2

We found statutory language in two states that may produce a similar effect by omitting from the 
lists oi conditions under which defendants may appeal, those sentences that fall within the 
standard sentencing ranges. Florida law— Fla. Stat. § 924.06(1 )(e)— provides that a defendant 
may appeal a sentence that exceeds the statutory maximum. In similar fashion, Oregon law—

1 There may be additional states -with laws of similar practical application but worded such that our LEXIS queries did 
not identify them. We did not search court rules or review case  law for effects in other sta tes similar to ihe laws in K ansas 
and Washington. We include annotated copies of these states' laws as  Attachments A and B, respectively.

2 The Washington Court of Appeals rejected an equal protection challenge to this statute. Slate  ̂ Rousseau, 78 
Wash. App. 774. 898 P. 2d 870 (Wash. App. 1995), review denied. 128 Wash. 2d 1011, 910 P.2d 482 (Wash. 1996), 
described in Rozkydalv. State, 938 P.2d 1091,1098.

907-465-3991 
907-465-3908 (fax)

Alaska Legislature 
Legislative Research Services

w3. legis. state, ak. us/Research/research_home. htm

State Capitol 
Juneau, AK 99801



ORS § 138.040( !)(b)— provides tha! the appellate court may review a sentence as to whether it 
exceeds the maximum allowable by law or is unconstitutionally cruel and unusual. It is possible 
that, in these states, the court will not review an appeal for excessiveness if the sentence in 
question falls within the standard range.3

In addition, we note that North Carolina law— N.C. Gen. Stat. § 15A-1444(a1)— includes 
provisions that are somewhat similar to those in Kansas and Washington as well as to those in 
Alaska. The law in North Carolina specifies that a defendant has no r ig h t  o f  a p p e a l on the issue 
of excessiveness of a sentence if that sentence falls within the presumptive range. The law goes 
on to provide, however, that although not entitled to appeal the issue as a matter of right, the 
defendant may petition for discretionary appellate review.4

As you may know, the Alaska Legislature amended AS 12.55.120, the law on appeal of 
sentences, in 1995. Since that time, a felony defendant may appeal as excessive only those 
sentences requiring more than two years of unsuspended incarceration. The statute does not 
address a defendant’s right to petition the court for discretionary review, but that right is explicit in 
the Alaska Court Rules of Appellate Procedure, Rule 215(a)(5) and Rule 402 (a)(1).

In 1997, a defendant challenged the constitutionality of the Alaska law, arguing that the judiciary 
has the inherent authority to review sentences (an authority the legislature cannot eliminate), and 
that the law violates equal protection and due process rights. The Alaska Supreme Court 
determined that in this context, the term a p p e a l means the r ig h t  to  r e q u ir e  an appellate review of 
a lower court's decision, and the term p e t i t io n  means the r ig h t  to  r e q u e s t  such a review.5 The 
Court held the law to be constitutional, noting as follows:

Alaska law does not deny anyone the opportunity to seek sentence review.
Instead, under AS 12.55.120(a) and Appellate Rule 215(a)([5]), certain felony 
defendants (those who have been sentenced to 2 years or less) must seek 
sentence review by petition rather than by appeal. The effect of this procedural 
distinction is to require those defendants who receive lesser sentences to 
convince the appellate court that there is good reason to hear their case before 
the criminal justice system devotes the time and money required to pursue and 
decide a sentence appeal.6

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.

3 We include annotated copies of the Florida and Oregon statutes a s  Attachment C and D, respectively.

4 We include an annotated copy of the North Carolina law as Attachment E.

5 Rozkydalv. State, 938P .2d  1091, 1094-5 (1997 Alaska App.) We include a copy of trie Rozkyda! decision as 
Attachment F.

8 Rozkydal, 1097. Brackets indicate the change in numbering of Appellate Rule 215(a)(2) to 215(a)(5) by Supreme 
Court Order Number 1268, effective April 15. 2000.

Legislative Research Repor t 05.141___________ ______________
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L ex isN ex is  (R ) K A N S A S  ANNOTATED STATU TES

, M  THIS D O C U M EN T  IS CU R R EN T  THROUGH THE 2003 SU PPLEM EN T * '*

* * *  ANN OTATIONS CU R R EN T  THROUGH N O V E M B E R  19 , 2 0 04

CH APTER 2 1 . C R IM E S A N D  PU N ISH M EN TS 

ARTICLE 4 7 . SEN T EN C IN G  GU ID ELIN ES

CO TO KANSAS STATUTES ARCHIVE DIRECTORY

K.S.A. §21-4721 (2 0 0 3 )

2 1 - 4 ^ 2 1 . D eparture sen ten ce su b ject to  ap p e a l; con fin em en t o r  re le a se  o f  d efen d an t pendin g rev iew ; sco p e  o'" rev iew ; 

action  b y  court; w ritten  op in ion , w hen ; su m m ary  d isp o sit io n ; co rrectio n  o f  arith m etic  o r  c le r ic a l errors.

(a )  A departure sen ten ce  is  su b ject to ap p ea l by  the d e fen d an t o r  the sta te . T he ap p ea l sh a ll b e to  the ap p e lla te  cou rts  in 

acco rd an ce  w ith ru les  adopted  b y  the su p rem e court.

(b ) Pending rev iew  o f  the sen ten ce, th e sen ten cin g  cou rt o r  the a p p e lla te  court m ay  ord er the d efen d an t con fin ed  or 

p laced  on con d itio n al re lea se , in clu d in g bond.

(c ) ap p ea l from  a ju d g m en t o r  co n v ic tio n  en tered  fo r  a  fe lo n y  com m itted  on o r  a fte r  Ju ly  I, 19 93 , the ap p e lla te  

court sh a ll not rev iew :

( 1 )  A n y  sen ten ce  that is  w ith in  the p resu m p tive  sen ten ce  fo r  the crim e; o r

(2 )  any sen ten ce  resu ltin g  from  an agreem en t b e tw een  the sta te  and the d efen d an t w hich  the sen ten cin g  court 

ap p roves on the record .

(d ) In any a p p e r1 from  a ju d g m en t o f  com 'iction  im p osin g  a  sen ten ce  that d eparts from  the presum ptive sen ten ce  

p rescrib ed  ! be sen ten cin g  g tid  fo r  a  crim e, sen ten ce  rev iew  sh a ll b e  lim ited  to  w h eth er the sen ten cin g court's findings

o f  fact and n  is  ju s tify in g  a departure:

( ! )  A re  supported  by the ev id en ce  in the record ; and

(2 )  constitute substantia l and co m p ellin g  rea so n s fo r  departure.

(e )  ’.n any a p p ea l, the ap p e lla te  court m ay  rev iew  a c la im  that:

A  sen ten ce  that departs from  the p iesu m p tiv e  sen ten ce  resu lted  from  partia lity , p re ju d ice , o p p ie ss io n  o r corrupt

m otive;

( ’ ) the ■•itencing court erred  in e ith er in clu d in g  o r  ex c lu d in g  recogn ition  o f  a  p rio r con v iction  o r  ju v en ile

ad iu c ca ll" ; crim in al h istory  sco r in g  p u rp o se s; o r

(3 )  the - cueing court erred in ran kin g  the crim e sev er ity  lev e l o f  the current crim e o r  in d eterm in ing the ap p rop ria te  

c la ssific a tio n  a prior con v iction  o r ju v e n ile  ad ju d ica tio n  fo r  crim in al h isto ry  pu rp oses.

(I) The ap p e lla te  court m ay reverse  o r  a ffirm  the sen ten ce. I f  the ap p e lla te  court co n c lu d es that the trial court's factu al 

fin d in gs arc i ; • itcri by ev id en ce  in the record  o r  do  not e stab lish  su b stan tia l and com p ellin g  rea so n s fo r  a departure,

it sh a ll rem and the e a se  to the trial court fo r  resen ten cin g .

( The ap p e lla te  court sh a ll issu e  a  w ritten  o p in ion  w h en ever the ju d g m en t o f  the sen ten cin g  court is reversed . The

cour' tav i c a w ritten opin ion  ,n any o th er  c a se  w hen it is  b e liev ed  that a  w ritten  op in ion  w ill p ro v id e  gu id an ce  to

set"  s and oth ers in im plem enting the sen ten cin g  g u id e lin es  ad o p ted  b y  the K an sas sen ten cin g com m ission .

I*-- , pU ... a it s  m ay  p rov id e  by rule fo r  su m m ary  d isp o sitio n  o f  c a se s  a ris in g  under th is sec tio n  w hen no su bstan tia l

quc>' 'it N ; uteri b y  the ap p ea l.

i ) A t v  under sum m ary d isp o sit io n  sh all be m ad e s o le ly  upon the record  that w as  b efo re  the sen ten cin g court.

I o f 1 DOCUMENT
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9 . A p p ea ls  ch a llen g in g  a sen ten ce  im p osed  pursuan* to K SG A  (2 1 - 4 7 0 1  e t seq .) are  lim ited  to  su b sec tio n s  (a )  and

(e )  and illeg a l sen ten ces . State v. McCallum, 21 K.A.2d 895 P.2d 1258 (1995).

10. D ow nw ard departure upheld  in involun tary  m an slaugh ter sen ten cin g  w h ere d e fen d an t in v o lv ed  in au to  acc id en t

fa ta lity . State v. Heath. 21 K.A.2J410, 412. 901 P.2d 29 (1995).

1 1 . In i» > i o f  in carceration  r probation  in b ord er b ox  c a se  is  presum ptive sen ten ce  fo r  ap p ea l p u rp oses. State v.

Bast. 21 A t). 5'> 7. ‘/US 1‘. 2d 160 (1995).

12. E vidence in record  con stitu tes  su bstan tia l and com p ellin g  reaso n s ju s t ify in g  d ow n w ard  du ration al departure.

S tate v. F avela, 250 K. 2 1 5 . 22S. 2 3 2 , 2 3 9 , 911 P.2d 792 (1996).

13. C o m  litinnal re le a se  in c lu d es any situation  w h ere  a  d efen d an t is re lea sed  by a  court un der restr ic tiv e  con d ition s.

State V. ,1 ret,tea. 22 A .A. 2,191. 95. 911 P.2d 818 (1996).

14. E x cessiv e  brutality  o f  d efen d an t provided  sep arate  and independent reason  fo r  du ration al departure. State v.

H an r 27 i ; ,/  Ht5. 105. 91! P. 2d 1121 (1996).

'in g  facto r  o f  e x c e s s iv e  brutality  con stitu ted  a  su bstan tia l and  co m p ellin g  rea so n  fo r  upw ard departure.

S tate \ .  V ti . 2 6 0  K. J.’  1 , 4 4 1 ,4 4 4 ,  921 P.2d 770 (1996).

I <>. I t did not etr !" • re ly in g  on  ran dom n ess o f  crim e a s  ag grav atin g  fac to r  ju s t ify in g  u p w ard  d epartu re. S tate

v. AKIer.'U' . 4 1 5 ,4 '- 7 .  922 P2d 435 (1996).

I ? .  S c  tc'Me co  in 's ittr fiction  to m od ify  o r  depart from  sen ten ce  a fte r  im p osition  o f  law fu l K S G A  (2 1 - 4 7 0 1  et

seq  ) di>c !. S tate v. M .'.er . 260 K. 8 9 2 . 89 9 , 926P.2d652 (1996).

11 . D • t court proced ure w h en  defen dan t ch a llen g es  crim in al h istory  sco re  d iscu ssed . State v. Lakey. 22 K.A.2d
5 V\  / v *  ■ P 2 d 470(1996/.

>r has au th ori.u to  recom m end upw ard departure sen ten ce  to  fac ilita te  p lea  agreem en t. Soto v State, 21
K.A.2. .. ' '  P.2.1951 tp ■•<).

** i r ĥ  u 1 lied  b ecau se  o f  court's ex parte m eetin g  w ith v ic tim 's fam ily  and ex  parte con sid era tion  

o f ; v  at t .  a hitient. S tate v. S ca le s , 261 K. 73 4 , 7 3 7 , 933 P.2d 737 (1997).

ti- ot im prisoi iient sen ten ce  w h ere defen dan t's o ffe n se  w ith in  n on prison  grid  but com m itted  w h ile

-> ? r

I'H  <

: t.

d e f  ited not a. pe .dab le . State v. Burrows. 23 K.A.2d 342. 343. 345. 929 P.2d 1391 (1997).

•r i ■ ui. a  i , a  a... rea so n s fo r  re fu s in g  to depart from  im p osin g  a presu m ptive sen ten ce. State v. Windotr.,
0.43.’. '2 P .2J1019(1997).

f  rev iew  f. sen ten cin g ap p ea ls; burden o f  p ro o f. State v. Rodriguez, 23 K.A.2d 559. 561. 562, 933 P.2d

'■ ny 'r iv a le d  a ssa u lt  not p er se  ex c e ss iv e  bru tality ; sen ten cin g  d ep artu re not su pported  b y

su b s' ' o->" in State v. E ise le , 262  K. 80 , 8 3 ,8 4 ,  936 P.2d 742 (1997).

2 r > . i c b vility con stitu ted  substantia l and com p ellin g  reason  fo r  upw ard du ration al departure. S tate v.

J a c l  v . - I. I :•» 137. 9 P.M 761 (1997).

sniisscvl f  r :.n  o f  ju risd iction ; im p osition  o f  con secu tive  sen ten ces not in con sisten t w ith presu m ptive 

s e " ' M i o t i . i '  ■ ate departure sen ten ce  S tate v. W are, 2 6 2  K. 1 8 0 ,938  P.2d 197 (1997).

1 M-tu— • i " •rop er s in ce  ag gravatin g  facto rs  re lied  on  not su b stan tia l o r  co m p ellin g  rea so n s  o r  supported

b y  r . lo -t >rral, 262  K 3 9 2 ,4 1 1 ,  940 P.2d 11 (1997).

2 . ‘ ire < ' u • isi tied w h ere defendant com m itted  crim es w h ile  on su p erv ised  p aro le  and lied  on cou rt

a t1* '  _ ■ ■ • ■ •  < .4 3 4 .4 4 5 ,9 3 9  P2d 879 (1997).

t • !  to sen ten ce  in p lea  agreem en t under (cX 2 ); sen ten ce  vacated  an d  rem an ded . Slate v.

C’hr, . 31. / _.;!//</. 15. 17l‘2d 1239(1997).

—  ''leto v\ 'led  in 2 1- 4 7 17 (a ) substantia l and com p ellin g  as m atter o f  law ; su b stan tia l com p eten t
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• • •  THIS D O C U M E N T  IS CU R R EN T  THROUGH THE 2003 SU P PL E M E N T  • • *

• * *  ANN OTATIO NS C U R R E N T  THROUGH N O V E M B E R  1 9 ,2 0 0 4  * * •

CH APTER 2 1 . C R IM ES A N D  PU N ISH M EN TS 

ARTICLE 4 7 . SEN T EN C IN G  GU IDELIN ES

GO TO KANSAS STATUTES ARCHIVE DIRECTORY

K.S.A. §21-4721  (2 0 0 3 )

2 1 - 4 7 2 1 .  D eparture sen ten ce  su b ject to  ap p ea l; con fin em en t o r  re le a se  o f  d e fen d an t pen d in g rev iew ; sco p e  o f  rev iew ; 

ac tio n  by cou rt; w ritten  op in io n , w h en ; sum m ary d isp o sit io n ; co rrectio n  o f  arith m etic  o r  c le r ic a l e rrors .

(a )  A  departure sen ten ce  is  su b ject to  ap p eal b y  the d efen d an t o r  the sta te . T he ap p ea l sh a ll b e  to  the ap p e lla te  cou rts  in 

accord an ce  w ith ru les adopted  b y  the su prem e court.

(b ' Pending rev iew  o f  the sen ten ce , the sen ten cin g  co u rt o r th e a p p e lla te  court m ay  o rd er  the d efen d an t co n fin ed  o r  

p laced  >n con d ition al re lea se , in c lu d in g  bond.

(c )  On ap p ea l from  a  ju d g m en t o r  con v ic tio n  en tered  fo r  a  fe lo n y  com m itted  on  o r  a fte r  Ju ly  1, 19 9 3 , the ap p e lla te  

cou rt sh a ll not rev iew :

( 1 )  A ny sen ten ce  that is  w ith in  the presu m ptive sen ten ce  fo r  the c rim e; o r

(2 )  a  ty sen ten ce  resu ltin g  from  an agreem en t b etw een  the sta te  and the d efen d an t w h ich  the sen ten cin g  court 

ap p ro v es c 1  the record .

(d ) In any ap p ea l from  a  ju d g m en t o f  con v iction  im p osin g  a  sen ten ce  ih at d eparts from  the presum ptive sen ten ce  

preset bed !■• he sen ten cin g grid  fo r  a  c rim e, sen ten ce  rev iew  sh a ll be lim ited  to  w h eth er the sen ten c in g  court's fin d in gs

o f  fact and k - a s  ju s t ify in g  a  d epartu re:

( 1) A rc supported  by the e v id en ce  in the reco rd ; and

(2 )  con stitu te  su bstan tia l and co m p ellin g  rea so n s fo r  departure.

(e )  In any a p p ea l, the a p p e lla te  court m ay  rev iew  a c la im  that:

( l )  A  sen ten ce that departs from  the presu m ptive sen ten ce  resu lted  from  partia lity , p re ju d ice , op p ress io n  o r  corrupt

m otive ;

( ? )  th *  - n o tic in g  court erred  in e ith er in clu d in g o r  exc lu d in g  recogn ition  o f  a  p rio r co n v ic tio n  or ju v e n ile

adiu. catiu crim in al h istory  sco r in g  p u rp o ses; o r

(3 )  the '•••■vencing court erred  in ran kin g the crim e sev e r ity  level o f  the current c rim e o r  in d eterm in in g  the ap p rop ria te  

c la ssific a tio n  a p rio r con v iction  o r  ju v e n ile  ad ju d ication  fo r  crim in al h is to ry  pu rp oses.

( I) The a p p e l la te  court m ay rev erse  o r  a ffirm  th e sen ten ce. I f  the ap p e lla te  court co n c lu d es  th at the tr ia l cou rt's  factual 

fin d in gs are i .n o d  by ev id en ce  in the record  o r  do not e stab lish  su b stan tia l and co m p ellin g  rea so n s  fo r  a departure,

it sh a ll rem and the c ase to the trial cott»? fo r  resen ten cin g .

(■') 1 he ap p e lla te  court sh a ll issu e  a  w ritten op in io n  w h en ever the ju d g m en t o f  the sen ten c in g  cou rt is rev ersed . The 

c o u r  nay i a  w ritten  op in ion  in an y o th er c a se  w hen it is  b e liev ed  that a  w ritten  op in ion  w ill p ro v id e  gu id an ce  to

s e n  •> and o th ers in im p lem en tin g  the sen ten c in g  g u id e lin es ad o p ted  by the K an sas sen ten cin g  co m m ission .

1..v nts m ay p rovide by rule fo r  su m m ary d isp o sitio n  o f  c a se s  a ris in g  under th is sec tio n  w h en  no su b stan tia l

q u ev  'it i> ;■ by the ap p eal.

i ) A . ■ under sum m ary d isp o sitio n  sh a ll b e  m ad e s o le ly  upon the record  that w as  b e fo re  the sen ten c in g  court.

I of 1 DOCUMENT
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W ritten b r ie fs  sh a ll not b e  req u ired  u n less  o rd ered  b y  the ap p e lla te  court and the rev iew  and d e c is io n  s’ all b e  m ad e in an 

exp ed ited  m an ner ac co rd in g  to  ru les ad op ted  by the suprem e court.

( i)  The sen ten c in g  cou rt sh a ll reta in  au th ority  irresp ective  or any n o tic e  o f  ap p ea l fo r  9 0  d ay s  a fte r  en try  o f  ju d g m en t 

o f  con viction  to  m o d ify  its ju d g m en t and sen ten ce  to correct any arith m etic  o r  c le r ic a l e rrors .

HISTORY: L. 19 9 2 , ch. 2 3 9 , § 2 1 ;  L . 19 9 5 , ch. 2 5 1 ,  §  17 ; Ju ly  I.

NOTES:
[p rov id ed  b y  the K an sas  R ev iso r  o f  S tatutes]

LAW  REVIEW  A N D  B A R  JO U R N A L  REFERENCES:

Survey o f  R ecent C a se s , 43 K.L.R. 1000 (1995).

"D clacruz: F o llow in g  th e N ich o ls  Court T hrough the L ook in g  G la ss ,"  Eric L aw ren ce , 44 K.L R 10*5 (1996).

Survey o f  R ecent C a se s , 45 K.L.R. 1393 (1997).

"S o lid ify in g  the U se  o f  Ju v en ile  P roceed in gs a s  S en tence E nhancem ent and C la r ify in g  S eco n d -D eg ree  M urder," Kay 
Redeker. 37 W.L.J. 483 (1998).

Survey o f  R ecen t C ase s , 46 K.L.R. 915, 921. 930 (1998).

"The K an sas S en ten cin g  G u id e lin e s  A ct,"  Robert J. Lewis, Jr., 38 W.L.J. 327 (1999).

"A re We N ot T reatin g th e Ju d ic iary  as the 'U gly  D uckling' o f  G overn m en t?" Ed C o llistc r , 9 Kan. J.L. & Pub. Pol'y, 
No. 2, 302 (1999).

"W riting to the K an sas a p p e lla te  cou rts: a  le sso n  in ap p e lla te  ju r isd ic tio n ,"  A utum n F ox, 69  J .K .B .A . N o. 4 , 32  

(2 0 0 0 ).

"C rim inal P rocedure S u rvey  o f  C a se s ,"  48 K.L.R. 695 (2000).

"C rim inal P rocedure S u rvey  o f  R ecen t C a se s ,” 50 K.L.R. 901 (2002).

C A S E  ANNOTATIONS

1. Standard o f  rev iew  fo r  su b sec tio n  (e ) ( 1 )  ch a llen g e  to  p lea  b arga in ed  sen ten ce w ithin presum ptive ran ge  exam in ed . 

State v. Starks. 20 K.A.2d 179. 181, 885 P.2d 387 (1994).

2. W hether court erred  b y  issu in g  defen dan t an  upw ard departure b a sed  on prev iou s p rio r c o n v ic tio n s  exam in ed . S tate 

v. G ideon , 257  K. 5 9 1 ,6 2 2 ,  894 P.2d 850 (1995).

3. W hether ap p e lla te  cou rt h as  ju r isd ic tio n  to  rev iew  den ial o f  d efen d an t’s  m otion  req u estin g  departure exam in ed . 

State v. Myers. 20 K.A.2d 401. 402. 888 P.2d 866 (1995).

4 . W hether ju d g e  erred  b y  fa ilin g  to  set forth  su b stan tia l and co m p ellin g  reason s fo r  d isp o sit io n a l departure exam in ed . 

State v. Rhoads. 20 K.A.2d 790. 800, 892 P.2d 918 (1995).

5. W hether sen ten cin g  ju d g e  h as d iscretion  to  im p ose  concurrent o r  con secu tive  sen ten ces in m u ltip le  co n v ic tio n  

c a se s  exam ined. State v. Peal, 20 K.A.2d 816, 820. 893 P.2<1258 (1995).

6. W hether su bstan tia l an d  co m p ellin g  rea so n s e x isted  for departure from  presum ptive sen ten ce  exam in ed . State v. 

Richardson. 20 K.A.2d 932, 933. 939. 901 P.2d 1 (1995).

7. Trial court's factu al fin d in gs n e ith er supported  b y  ev id en ce  in record  nor e stab lish ed  b y  co m p ellin g  rea so n s  fo r  

upw ard sen ten ce departure. S tate  v. C o x , 2 5 8  K. 5 5 7 ,5 7 4 ,  908 P.2d 603 (1995).

8. C onversion  o f  d efen d an t’s  sen ten ce  to p rison  from  non im prisonm ent fo r  o ffe n se  com m itted  on p aro le  supported  by 

substantia l and com p ellin g  rea so n s. State v. Trimble. 21 K.A.2d 32, 38. 894 P.2d 920 (1995).
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9. A p p ea ls  ch a llen g in g  a sen ten ce  im p osed  pursuant to  K SG A  (2 1 - 4 7 0 1  e t s e q .)  a re  lim ited  to  su b sec tio n s  (a )  and

(e ) and illeg a l sen ten ces . Suite i>. McCallum, 21 K  A.2d 40, 895 P.2d 1258 (1995).

10. D ow nw ard departu re upheld in involun tary  m an slau gh ter sen ten cin g  w h ere  d efen d an t in vo lved  in au to  accid en t

fata lity . 67.-:.• u. Heath. 21 K . A . 2d 410. 412. 901 P.2d29 (1995).

11 . In ' i o f  in carcera tio n  o r  pr . 1 in b ord er b ox  c a se  is  p resu m p tive  sen ten ce  fo r  ap p eal p u rp o ses. State v.

Bast. 21 A • .  >0. 507. 903 p.2d lf>0 (1 i).

12. E vid en ce  in record  co n stitu te s  su b stan tia l and co m p ellin g  rea so n s ju s t i fy in g  d ow n w ard  du ration al departure.

S tate v. F avela . 2 5 9  K . 2 15 . 2 2 8 , 2 3 2 ,2 3 9 ,911 P.2d 792 (1996).

13. C on litinnal re le a se  in c lu d es  an y  situ ation  w h ere  a  d efen d an t is  r e le a se d  b y  a  cou rt un der restr ic tiv e  con d ition s.

State v. Ar. - 22 K.A.2,I9I, 95. 911 P.2d 818 (1996).

14. E x cessiv e  bru tality  o f  d e fen d an t p rov id ed  sep arate  and independ en t reaso n  fo r  du rational departu re. State v.

l lm ' r ? ' ■ i 2.1103. l l l \  91. P.2d I12t (1996).

'Ing fa c to r  o f  e x c e s s iv e  bru tality  con stitu ted  a  su bstan tia l an d  c o m p ellin g  reaso n  fo r  u p w ard  departure.

S tate  V.d it . 2(50 K. 4 7 1 .  1 4 1 ,4 4 4 ,921 P.2d 770 (1996).

I (<. I ' d id  lot e ir  b v  re ly in g  on  ran d om n ess o f  crim e a s  ag g rav atin g  fa c to r  ju s t ify in g  u p w ard  departu re. S tate

v. A M er,o i .4  4 5 ,4 * 7 . 922 P.2d 435 (1996).

I Set 'c  cou rt’s  i n : f i c t i o n  to  m o d ify  o r  depart from  sen ten ce  a fte r  im p osition  o f  law fu l K S G A  (2 1 - 4 7 0 1  et

seq ) d isc  1 S .itc v. M d .er. 2 6 0  K. 8 9 2 , 89 9 , 926P.2d 652 (1996).

1 s .  p  ■ : court p roced u re  "  hen d efen d an t ch a llen g es  crim in al h isto ry  sco re  d iscu ssed . State v. Lakey. 22 K.A.2d
5 V\  H. 2d 470 (1996/.

>r h as nuthoritv to  recom m end u pw ard departure sen ten ce  to  fa c ilita te  p le a  agreem en t. Soto v. State, 23
: .  . ■ ”  r:2do5 t >r o.

2 ' !' he n ■/ ' ticii because o f  court's ex  parte m eetin g  w ith  v ic tim 's  fa m ily  and ex  parte co n sid era tion

o f  pe .1 1 . . ,  hment. Slate v. S ca le s , 261 K. 7 3 4 ,7 3 7 ,933 P.2d 737 (1997).

2 1 .1  : o f  intprisiu cen t sen ten ce  w h ere  defen dan t's o ffe n se  w ith in  n on p rison  g r id  but com m itted  w h ile

d o r ited  not a; jw.. ..M e. Slate v. Burrows. 23 K.A.2d 342. 343, 345. 929 P.2d 1391 (1997).

a r e q u ire d ' > >t 'e  reason s fo r  re fu sin g  to  depart from  im p o sin g  a  presu m ptive sen ten ce. State v. Windom,
2 - ‘ ■ ' ’0,431. '2 P .2d1019(1997),

o f  rev iew  f  sen ten cin g  ap p ea ls ; burden o f  p ro o f. State v Rodriguez. 23 K.A.2d 559, 561, 562, 933 P. 2d
I 'd  <

7 1 . ' 1 ing :• p n v .itc d  a ssa u lt  not p er s e  e x c es s iv e  b ru tality ; sen ten c in g  departure not su pported  by

su b s’ ' • •■iv inp i S tate v. E ise le , 2 6 2  K. 80 , 8 3 ,8 4 ,  936 P 2d 742 (1997).

2 '. r>\  • r e brutality  con stitu ted  su b stan tia l and com p ellin g  reason  fo r  u pw ard du ration al departure. S tate v.

J.io i - . :  : .  ! :•>. 1 3 7 ,93' P.2d 761 (1997).

' 1 'o n i s s e d  for lac ' o f  ju r isd ic tio n ; im p osition  o f  con secu tiv e  sen ten ces  not in con sisten t w ith presum ptive

s .-  - s not coo- ' ate departu re sen ten ce. S tate v. W are, 2 6 2  K. 180 , 938 P.2d 197 (1997).

'    ...........- p rop er sin ce  ag g rav atin g  facto rs  re lied  on  not su b stan tia l o r  co m p ellin g  reaso n s o r supported

by r S.: !o - f  o rra l, 262 K. 3 9 2 , 4 1 1 ,  940P 2 d . 1 (1997).

o c  i.- v i i  -I 'ed  w h ere defen dan t com m itted  crim es w h ile  on su p erv ised  p aro le  and lied  on court

a f r  ' .  ' ”  le ’ 2 N. 4 5 4 .4 4 5 ,  939 P 2d 879 (1997).

2 ' "  " - s ' -  .......... . I to  sen ten ce  in p lea  agreem en t under (cX 2 ); sen ten ce  v acated  an d  rem anded. State v.

Chn . 17 t . . /  91II. 15. >37 P.2d 1239 (1997).

■ factorv co oil in 2 1 -4 7 1 7 (a )  substantial and co m p ellin g  as m atter o f  law ; su bstan tia l com p eten t
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e v id e n c e  su p p orted  each . State v. Hernandez, 24 K.A.2d 285 289, 944 P.2d 188 (1997).

3 1 . T rial court d ep artu re sen ten ce  vacated  w h ere in su ffic ien t ev id en ce  o f  su bstan tia l and com p el ling reaso n s for 

d epartu re. S tate  v. B a iley , 26 3  K. 6 8 5 ,6 9 8 ,952 P.2d 1289 (1998).

32 . T rial cou rt is  not requ ired  to  issu e  rea so n s fo r  d en ia l o f  departure to  a  defen dan t un der .subsection 1 1)(2). S tate v. 
K oehn. 2 6 6  K. 10 , 13 , 966 P.2d 63 (1998)

3 3 . D efendant's fed era l co n v ic tio n s  p ro p erly  co n sid ered  a s  p rio r co n v ic tio n s  fo r  d eterm in in g  crim in al h istory . Stale v. 

Heath. 25 K.A.2d 587. 588. 9 6 7 P.2d 775 (1998).

34. P lacem ent at co n serv a tio n  cam p  m ust b e  co n sid ered  w hen sen ten cin g d efen d an t fa llin g  w ith in  n on d rag  border 

b ox  to  im p risonm ent sen ten ce. State v. Schick, 25 K.A.2d 702, 703, 971 P.2d 346 (1998).

35 . A p p ella te  co u rt m ay  n ot rev iew  an y  sen ten ce  that is  w ithin the presum ptive ran ge o f  sen ten ce  for a c  c rim e. S tate 

v. S tephens, 2 6 6  K. 8 8 6 , 89 4 , 975 P.2d 801 (1999).

36 . C ourt's u p w ard  du ration al departure o f  ag g rav ated  robbery con v iction  supported  by fin d in gs o f  laet. S tate v. 

Y ard ley, 2 6 7  K. 3 7 , 4 3 , 978 P.2d 886 (1999).

37. U pw ard departu re b ased  on d efen d an t's p etju ry  rem anded fo r  findin g that a ll e lem en ts o f  p erju ry  sa tis fied . State 
v. Smart. 26K .A .2d 808, 813. 995 P.2d 407 (1999).

38 . D isp o sitio n a l d ow n w ard  departure tor ag g rav ated  indecent lib erties  w ith a  ch ild  con v iction  not supported  by 

ev id en ce. State v. Chrisco, 26 K.A.2d 816, 817, 995 P. 2d 401 (1999).

39 . T rial court d id  not ab u se  d iscretion  in im p osin g  dow nw ard  departure in ag g n . a fed  crim in al so d o m y  c a se . S tate v. 

M inor, 268 K. 2 9 2 ,2 9 8 ,  997 P.2d 648 (2000).

4 0 . C on secu tive  sen ten ce  im p osed  b y  trial cou rt is  not a departure sen ten ce; no ju r isd ic tio n a l b a s is  fo r  ap p e lla te  court 

to  review  sen ten ce  su bseq u en t to  1995 am endm ent o f  sec tio n . State v. F lores, 268 K. 6 5 7 , 999 P.2J 919 (2000).

4 1 . A p p ella te  cou rt m ay  not rev iew  sen ten ce w ith in  presum ptive sen ten ce  fo r  crim e; leg is la tiv e  branch h as pow er to 

m it ju r isd ic tio n  o f  a ll in ferio r  cou rts. State v. Lewis, 27 K.A.2d 134, 998 P.2d 1141 (2000).

42 . U nder fa c ts  o f  th is c a se , no b a s is  for d isp o sitio n a l departure sen ten ce  w hen d efen d an t ab scon d ed  from  custody. 

S tate v. M cK ay, 2 7 1  K. 7 2 5 ,26 P. 3d 58 (2001).

43 . D efendant m ay  not ap p ea l a  sen ten ce that fa lls  w ith in  presum ptive ran ge. State v. Dugan, 29 K .A.2d 71, 25 P.3d 
145 (2002).

L exisN ex is  (R ) N o tes:

C A S E  NOTES

1. W here a  d efen d an t con v ic ted  o f  se llin g  m arijuana in v io la tio n  o f  Kan. Stat. Ann. §  65-4163(a)(3) and o f  u n law fu lly  

u sin g  a  com m u n ication  fa c ility  in cau sin g  o r fa c ilita tin g  the com m ission  o f  a  fe lo n y  sa le  o f  m ariju an a in v io la tio n  o f  

Kan. Stat. Ann. §  65-4141 w as sen ten ced  under Kan. Stat. Ann. § 21-4721(e) and cou ld  p rop erly  ap p ea l on grou n d s h is 

sen ten ce  resu lted  from  partia lity , pre ju d ice, op p ression  o r  corrupt m otive, §  2 1 - 4 7 2 1 (e ) w as  not u n con stitu tional on equal 

protection  grou n d s. State v. Kee, 27 Kan. App. 2d 677, 6 P.3d 938, 2000 Kan. App. LEXIS 657 (2000).

2. W here a  d e fen d an t con v ic ted  o f  se llin g  m arijuana in v io la tio n  o f  Kan Stat. Ann. $  65-4l63(aj(3) and o f  u n law fu lly  

u sin g  a com m u n ication  fac t' *y in cau sin g  o r fac ilita tin g  the com m ission  o f  a  fe lo n y  sa le  o f  m arijuana in v io la tio n  o f
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Kan Still. ' > y - :- H U  w a s  sen ten ced  un der Kan. Slat. Ann. § 21-4721(e) and co u ld  p ro p erly  ap p ea l on grounds h is 

sc . . . v i ,  i mi parti r : iy. p re ju d ice , o p p re ss io n  o r  corru pt m o tiv e , §  21 —4 7 2 1 (c ) w as  not u n con stitu tional on equal

protection  - Shiii! «• A’.v ,  27 Kan. App. 2d 677, 6 P.3d 938, 2000 Kan. App. LEXIS 657 (2000).

3 . D eparture sen ten ce  w a s  p ro p erly  im p osed  pu rsu an t to  Kan. Slai. Ann. §  21-4721(d) a fte r  a  tr ia l court found that 

d efen d an t's c r im es  w ere  p an  o f  a  m ajor o rg an ized  drug m an ufactu ring  ac tiv ity  in v io la tio n  o f  Kan. Stat. Ann. §  21- 
4717(h); b e c a u se  the trial c o  .it r e lie d  on sta tu tory  ag g rav atin g  facto rs , such facto rs w ere  su b stan tia l and com p ellin g  a s  a  

m atter o f  l ev. an d  th ere  w as com p eten t ev id en ce  su p p ortin g  each  factor. Stale v. Hernandez, 24 Kan. App. 2d 285, 944
P.2J 188. I '  Kan. App. L L X IS 137 (1997).

4 . D ' •' ' ini. al d ep artu re sen ten ce  o f  2 4  m onths’ im prisonm ent fo llo w in g  h is  con v iction  fo r  drug crim es,

in d u c in g  .o - .o n  , I' co ca  iic u  nh the intent to  s e l l  in v io la tio n  o f  Kan. Slat. Ann. §  65-4l61(a) w as not un reason ab le

w h ere 11) defendant "  as in p s se ss io n  o f  p ack ag in g  m ater ia ls  and te lecom m u n ication s equipm ent u sed  in the large sca le  

di-> ■ V n iv s  and co< Tolled su b stan ce, a s  id en tified  in Kan. Slat. Ann. § 21-4717(a)(l)(D), (2 )  d efen d an t w as 

in i es> ‘ d r e e  ainon t> o f  c o c a in e  a t the tim e o f  h is arrest, w ith  a  street va lu e  betw een  $ 2 5 ,0 0 0  and $ 5 0 ,0 0 0 ,

pm 1 1  n Inn 21-4 7 17(a)(1)(F), (3 )  d e fen d an t’s  argum ent that departu re sen ten ces w ere  to  be im p osed

oi c i '  w as ion: m erit, and (4 )  d e fen d an t fa iled  to  sh ow  that his crim es w ou ld  be con sid ered  le ss  than

m.ij , .  c\s, c \ . a  in a large urban a rea . Stale v. Davis, 262 Kan. 711, 941 P.2d 946, 1997Kan. LEXIS 120 (1997).

5 ’C 11 ft* il cou rt's  im p osition  o f  a  departure sen ten ce  a fte r  sh e p led  no con test to  ag g ravated  a ssau lt

o f  c ■ lice n,lor Kan. Stat. Ann. §  21-3411, the a p p ea ls  court w as  required b y  Kan. Stat. Ann. §  21-
4~ 0 "  i- 1  • n ia ! c o u r t 's  fin d in gs o f  fac t an d  rea so n s ju s t ify in g  departure w ere supported  by substantia l

c , I c o r  r i n d  su b stan tia l and c o m p ellin g  rea so n s fo r  departure a s  a  m atter o f  law . State v. Eisele,
2 f '  ' ' ' 742, - • Kan. LEXIS 78 (1997).

6. 1 c o  . i , •, n 1 d u ra t m il s e n te n c e  im p osed  fo llo w in g  d efen d an t's con v iction  o f  level 4  ag gravated  battery, w as

al . c ,  i the in  il c. urt sh ou ld  not h ave  co n sid ered  defen dan t's subsequent d r iv e-b y  sh ootin g  o f  a  w itn ess a s  an

a t-  'o r  n s c n lc n c  in g  d e fe n d a n t ,  defen d an t's e x c e s s iv e  bru tality  tow ard the v ic tim  independen tly  ju s tif ied  the

dcj lu re  i •' Kan. V ,n  Ann. §  2 1-4721(d)(Supp. 1993 ). Slate v. Valentine, 260 Kan. 431, 921 P.2d 770, 1996 Kan.
L r "  ! '

7 . ’’ ' co  ■ ■ ,| m i. " ’ il and co m p ellin g  rea so n s fo r  d ep artin g  dow nw ard from  sen ten cin g g u id e lin es fo r

d f  : i \ ..tc d  robbery  and k id n ap p in g w h ere d efen d an t had no p rio r crim in al h istory , w as  o n ly

| ‘> s ,  • > ig  incident, had noth ing to g a in  from  the incident, had a  su pportive fam ily , and his

c '  a xu! m orkcr; though no s in g le  facto r  w a s  su ffic ien t to  support the departure, a ll  the fac to rs

u . 11 in co n ju n ction  they 'u stified  the departure. State v. Murphy, 270 Kan. 804, !9P.3d80, 2001
A

8 . 1  I co  ■ :i’-':c i •<! sti! an iia l and co m p ellin g  rea so n s fo r  d ep artin g  dow nw ard from  sen ten cin g g u id e lin es fo r  

d e l niV ' Mr ivatcd robbery  and k id n ap p in g w h ere d efen d an t had no p rio r crim in al h istory , w as on ly

I > i e incident, had noth ing to  g a in  from  the incident, had a  su pportive fam ily , and h is

c r I w ork er; though no s in g le  facto r  w as su ffic ien t to support the departure, a ll the facto rs

v  n a c 'n ju n c iio n  th ey ju s tified  the departure State v. Murphy, 270 Kan. 804, !9P.3d80, 2001
A . i

9 v  • ere  i1 con- c ied  , i f  in tentional sec o n d -d e g re e  m urder and w as sen ten ced  to a term  o f  im prisonm ent o f
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154  m onths, the tr ia l cou rt erred  b y  im p osin g  an  upw ard departure fro m  the p rcsu m p t* >e. . c m  n

the ground s that d efen d an t c rea ted  a  d an g er  o f  harm  o r  death  to  m ore than o n e  person d ,. T c o r  .  r

w h ile  en g ag ed  in the o p eration  o f  a  c ra c k  c o c a in e  h ou se, a  d an g er to  so c ie ty  a s  a  w h m e. bow .nis; itic l.uo- ...cu  me 

sen ten cin g  cou rt in ju s tific a tio n  o f  departu re w ere  not supported  b y  th e reco rd , and the reaso n s sta ted  on the record  tor 

departure d id  not ad eq u ate ly  ju s t i fy  a  sen ten ce  ou tsid e  the presum ptive sen ten ce . Slciic v. Dailey, 2o3 Kan M S, 952 P.2d 
1289. 1998 Kan. LEXIS 10 (1998).

10. W here d efen d an t w as  co n v ic ted  fo r  f i is t -d e g re e  fe lo n y  m urder an d  attem pted  vol la a . . . t

en titled  to ap p eal co n secu tiv e  sen ten ces  un der Kan. Stat. Ann. § 21-4721(c)(l), (e )( 1) v ;, . e s

on  O ctob er 5 , 19 9 6  an d  th o se  p ro v isio n s  proh ib it rev iew  o f  presu m ptive sen ten ces  lo r  crim es w n . . y

1 ,1 9 9 5 ;  im p osition  o f  co n secu tiv e  sen ten ces d id  not con stitu te  a  d ep artu re sen ten ce. i. r im ,  . to t .  9j 9
P. 2d 919. 2000 Kan LEXIS 39 (2000).

11 . S en tencing cou rt's d ec is io n  to  depart d ow n w ard ly  from  the p resu m p tive  sen ten ces ii . i.d for

th ree counts o f  ag grav ated  indecent lib e rties  w ith  a  ch ild  an d  one cou n t o f  in decen t lib c rt .. u ce

defendant on p rob ation  w as reversed  and rem anded fo r  resen ten cin g . The fin d in gs th; i cv i n e

served  b y  reh ab ilitation  and that a  treatm ent plan w as  av a ila b le  w ere  n ot su pported  by t..c  c  . e . i s i  n.
Stat. Ann. §  21—1721(d). The sen ten ce  im p osed  d id  n ot p ro v id e  fo r  d efen d an t's  r e h a b i i . .m d ' c nt

plan  did not in clu de a  treatm ent p lan  fo r  p ed o p h ilia  o r  an y  o th er typ e  o f  sex u al d iso rd er, nn . v , « . . _d

as  a  factor to  depart d ow n w ard ly  from  the presu m ptive sen ten ce  had to  in clu de treatm ent h i i .ic  b eh .iv .o r that cau sed  the 

crim e. State v. Chrisco, 26 Kan. App. 2d 816, 995 P.2d 401, 1999 Kan. App. LEXIS 1465 (1999).

12. Sen tencing cou rt's  d ec is io n  to  d ep art d ow n w ard ly  from  the p resu m p tive  sen ten ces  Ibr J e l ’c i k l . n .victim  s fo r  

three counts o f  ag g rav ated  indecent lib erties  w ith a ch ild  and one cou n t o f  indecent lib erties  w u ii a  .... , ..ml t«» p lace

defendant on probation  w as  reversed  and rem anded fo r  resen ten cin g  b ecau se  the finding t f  1 ,c fc . ..........  s  i >: a m ger

to so c ie ty  w as  not supported  by su ffic ien t ev id en ce  a s  req u ired  under Kan. Stat. Ann. , 1 1 - i , ' l t ( d i .  •' 1 .. . 1 a c i .ea l

p sy ch o lo g ist and defen d an t's em p lo y er testified  that they d id  not b e liev e  d efen d an t w as a d. r t.» .. >• it

be sa id  that d efen d an t had no p red isp o sitio n  to  com m it s im ila r  c rim es o r  an y  o th er c rim es  b ecau se  lie and
m isdem ean or crim in al record  and had re fu sed  to  a llo cu te  to  the crim es fo r  w h ich  he w as com  u ten  M , r. c a n n o , 26 
Kan. App. 2d 816, 995 P.2d 401, 1999 Kan. App. LEXIS 1465 (1999)

13. W here d efen d an t rece iv ed  the presum ptive sen ten ces fo r  aggravated  in decen t lib e rties  with a m inor, the ap p e lla te  

court lacked  ju r isd ic tio n  to  entertain  h is u n tim ely  ap p eal under Kan. Stat. Ann. § 21-4721(0(1) even ihim h the trial court 

denied  a m otion  fo r  departure. State v. Parker, 23 Kan. App. 2d 655, 934 P.2d 987, 1997 Kan. App / /.A, > 18 (1997).

14. W hen a  law fu l sen ten ce  has been  im p osed  un der K an sas S en ten cin g G u id elin es A ct. th e  s e i i tc n c i .  v o u i t  lia s  no 

ju r isd ic tio n  to  m o d ify  that sen ten ce excep t to  correct arithm  tic  o r  c le r ic a l e rro rs  pursuant to Kan. Slat. Ann. § 2l-4721(i). 
L ikew ise , there is  no ju r isd ic tio n  fo r  a sen ten cin g court to  co n sid er  o r  reco n sid er  p o ss ib le  sen ten ce  do, m ure from  the 

presum ptive sen ten ce  a fte r  the sen ten ce  h as been im p osed  an d  the sen ten cin g  p ro ceed in g  lias been , .owl. Suae v. 
Miller. 260 Kan. 892, 926 P.2d 652, 1996 Kan. LEXIS 146 (1996).

15. C ourt rev iew ed  an issu e  related  to  a  con stitu tion al v io la tio n  in d eterm in in g  the term s a n d  con : a-u . .  a presum ptive 

probation  sen ten ce, even though n o rm ally  the court had no ju r isd ic tio n  to  co n s id er  an ap p ea l lim n  .1 pi c p u ve  sen ten ce  

under Kan. Stat. Ann. § 21-4721(c)(l). State v. Yong Spencer, 31 Kan. App. 2d 681, 70 P. 3d 1226, 2003 t,.m. App. LEXIS 
561 (2003).

16. A fte r  d efen d an t w as con v icted  fo r  tw o cou n t? o f  rap e  and five  cou n ts o f  ag gravated  indecent l ih e r i io  w ith a ch ild , 

the ap p e lla te  court cou ld  not rev iew  w h ether defen dan t's sen ten ce  w as cru el and unusual pu nishm ent, tm to do so  w ould
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Kim Shit, 1 >' '■ ■'- //■// w a s  sen ten ced  u n d er Kan. Stat. Ann. §  21-4721(e) and co u ld  p ro p erly  a p p ea l on  ground s h is

sc .ce i ' it part i tv. p re ju d ice , o p p ress io n  o r  c o m ip t m o tiv e , § 2 1 —4 7 2 1(e ) w as  not u n con stitu tion al on equal

prntiw tion . >K. Si.iti- 1  /.. v , 27 Kan. App. 2d 677, 6 P.3d 938, 2000 Kan. App. LEXIS657 (2000).

3. D eparture sen ten ce  w a s  p o p c r ly  im p osed  pu rsuant to  Kan. Stat. Ann. §  21-4721(d) a fte r  a  tr ia l cou rt found that

defen d an t's crim es w ere  p an  o f  a  m ajo r  o rg an ized  drug m an u factu rin g  ac tiv ity  in v io la tio n  o f  Kan. Stat. Ann. §  21- 
4717(n)\ b ecau se  the trial co m t re lied  on  sta tu to ry  ag g rav atin g  fa c to rs , such  facto rs  w ere  su b stan tia l an d  co m p ellin g  a s  a  

m atter o f  law , and th ere w as com p eten t ev id en ce  su p p ortin g  each  factor. State v. Hernandez, 24 Kan. App. 2d 285, 944
P.2d ISA. I - K an.. 1pp. L L X IS 137 (1997).

4 . p  ' .r  it d e  -.irture sen ten ce  o f  2 4  m onths' im p rison m en t fo llo w in g  h is  co n v ic tio n  fo r  d ru g crim es,

in c u s in g  | • ^  .on o f  co ca  nc w ith  the intent to  se ll  in v io la tio n  o f  Kan. Stat. Ann. §  65-4161(a), w a s  n ot u n reason ab le  

w h ere ( I ) defen dan t w a s  in p o sse s s io n  o f  p ack ag in g  m ater ia ls  and te lecom m u n ication s equipm ent u sed  in the large s c a le  

d i"  .'m  i  and co> ro lled  su b stan ce, a s  iden tified  in Kan. Stat. Ann. §  21-4717(a)(1)(D), (2 )  d efen d an t w as

in i - e »  ' l.u v  am on ■> o f  co c a in e  a t the tim e o f  h is  arrest, w ith  a  street v a lu e  b etw een  $ 2 5 ,0 0 0  and $ 5 0 ,0 0 0 ,

p i"  11 i. Sr<it. Inn. 21—1717(a)(1)(F), (3 )  d efen d an t’s  argum ent th at departu re sen ten ces w ere  to  be im p osed

oi " e a se s  w as ;unit m erit, an d  (4 )  d efen d an t fa iled  to  sh ow  that h is c rim es w ou ld  b e  co n sid ered  le ss  than

m.. ■ -■>. c \ , . i  in a urge urban area . State v. Davis, 262 Kan. 711, 941 P.2d 946, 1997 Kan. LEXIS 120 (1997).

5. ' •*' " l o t '  "  il cou rt's  im p osition  o f a  departu re sen ten ce  a fte r  sh e  p led  no co n test to  ag g rav ated  a ssau lt

o t . iic>. a id e r  Kan. Stat. Ann. §  21-3411, the a p p ea ls  court w as  requ ired  b y  Kan. Stat. Ann. §  21-
e "  r i ■ trial cou rt's  fin d in gs o f  fact and rea so n s  ju s t ify in g  departure w ere su p p orted  b y  substantia l 

.1 coo i Med substantia l and co m p ellin g  rea so n s fo r  departure as  a  m atter o f  law . State v. Eisele,
• " 1 2 .  / ’  Kan. L F.X1S 78 (1997).

4 *• ' Md
Ci
2fF

6. ' ,| 0cV

all... via, .
a c - • .lii*

d lure i
I ' • / i •

dtirai i i . il sen ten ce  im p o sed  fo llo w in g  d e fen d an t’s  co n v ic tio n  o f  lev e l 4  agg rav ated  battery, w as 

i : t .r i l  e. urt sh ou ld  not h ave  co n sid ered  defen d an t's su bseq u en t d r iv e -b y  sh o o tin g  o f  a  w itn ess a s  an

t  .n sen ten c in g  d efen d an t, defen d an t's e x c e s s iv e  bru tality  tow ard the v ic tim  in depen d en tly  ju s t ifie d  the 

Kan. S -.it ,lu / ,. >ss' 2 1-4721(d)(Supp. 19 93 ). State v. Valentine, 260 Kan. 431, 921 P.2d 770, 1996 Kan.

7 . ’’ ' co  d snl i.il and co m p ellin g  rea so n s fo r  d ep artin g  d ow n w ard  from  sen ten cin g  g u id e lin es  fo r

d. i f  • . ■n.ited rob b ery  an d  k id n ap p in g w h ere  d efen d an t had no p rio r crim in al h isto ry , w as  o n ly

l ‘> s . ! . ig the in ciden t, had noth ing to  g a in  from  the incident, had a  su pportive fam ily , and h is

c ■ ,i >od w ork er; though no s in g le  fac to r  w as  su ffic ien t to  support the departure, a ll the facto rs

v ........  I in con ju n ction  th ey  ju s t ifie d  the departure. State v. Murphy. 270 Kan. 804. 19 P.3d 80, 2001
A i

8. 1 •I CO. • r ’ icji

del
i

fill’* > Vh 
. |1

c r

V n

\

•d sub 'initial and co m p ellin g  reaso n s fo r  d ep artin g  dow n w ard  from  sen ten cin g  g u id e lin es  fo r  

• >r ivaied rob b ery  an d  k id n ap p in g w h ere d efen d an t had n o p rio r crim in al h istory , w a s  on ly  

e in ciden t, had noth ing to ga in  from  the incident, had a  su pportive fam ily , and his 

w orker; though no s in g le  fac to r  w as su ffic ien t to  support the dcp; , a ll the factors  

a con ju n ction  th ey ju s t if ie d  the departure. State v. Murphy, 270 Kan. l9 P 3 d 8 0 , 2001

9. V ' ere d - con' c ied  o f  in ten tion al sec o n d -d e g re e  m urder and w as sen ten ced  to a  term o f  im prisonm ent o f
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154  m onths, the tr ia l court erred  b y  im p osin g  an upw ard departure from  the p resn m p i. . >e, . .. , n

the ground s that d e fen d an t c rea ted  a  d an g er o f  harm  o r  death  to  m ore than on e  person  >d .... i c e o i  r

w h ile  en g ag ed  in the o p eration  o f  a  c rack  c o c a in e  h ou se , a  d an g er to  so c ie ty  a s  a  w hm e. o cean se  the t.iei . . . . .  me

sen ten cin g  court in ju s tif ic a tio n  o f  departure w ere not supported  b y  the reco rd , and the rea so n s sta ted  on  lito record  fo r  

departure d id  not ad eq u a te ly  ju s t i fy  a  sen ten ce  ou tsid e  the presum ptive sen ten ce. Slate >■. Bailee, JV,.t Kan n .v .\ 952 P2d  
1289, 1998 Kan. LEXIS 10 (1998).

10. W here d efen d an t w as  co n v ic ted  fo r  firs t-d e g re e  fe lo n y  m urder an d  attem pted v i.  in , . . t

en titled  to  ap p eal co n secu tiv e  sen ten ces  under Kan. Stat. Ann. § 2 l-472 l(c)(I),  ( e ) ( 1 )  c;, . e . es

on  O ctober 5 , 19 9 6  an d  th o se  p ro v is io n s  proh ib it rev iew  o f  presum ptive sen ten ces for v in e s  cun y

1, 19 9 5 ; im p osition  o f  co n secu tiv e  sen ten ces  d id  n ot con stitu te  a  departu re sen ten ce. Sun e  >. W«/v Iu7, 9 /9
P.2d 919. 2000 Kan. LEXIS 39 (2000).

1 1 . Sen tencing cou rt's d e c is io n  to  dep art d ow n w ard ly  from  the p resu m p tive  sen ten ces ii . ; . . -X- lo r

three counts o f  agg rav ated  in d ecen t lib e rties  w ith a  ch ild  and on e cou n t o f  indecent I . en ,i t.. cc

d efendant on  p rob ation  w a s  rev ersed  and rem an ded  fo r  resen ten cin g . T he fin d in gs th;.t e i , i e  

served  b y  reh ab ilitation  and that a  treatm ent p lan  w a s  av a ila b le  w ere n ot su pported  by the e  nee .is i .  n.
Stat. Ann. §  21-472l(d). T he sen ten ce  im p osed  d id  not p ro v id e  fo r  d efen d an t's  rch ab il, m  J  nt

p lan did not in clu de a  treatm ent p lan  fo r  p ed op h ilia  o r  an y o th er typ e o f  sex u al d iso rd er. :i> v ; ............................ d

a s  a  factor to  depart d ow n w ard ly  from  the p resu m p tive  sen ten ce  had to  in c lu d e treatm ent 1W the b e ii.iv .o r  ii>.it cau sed  the 

crim e. Slate v. Chrisco, 26 Kan. App. 2d 816, 995 P.2d 401, 1999 Kan. App. LEXIS 1465 (1999).

12. Sentencing cou rt's  d e c is io n  to  depart d ow n w ard ly  from  the presu m ptive sen ten ces fo r  defend.m i \ ie t i i  ..s fo r

three counts o f  agg rav ated  indecent lib erties  w ith  a ch ild  and one count o f  indecent lib erties  w ith a  , .  u.l to  p lace

defendant on p rob ation  w as  reversed  and rem anded fo r  resen ten cin g  b ec a u se  the finding that v f e v   ,s  i . t a d  m ger

to so c ie ty  w as not su pported  b y  su ffic ien t ev id en ce  a s  required  under Kan. Slat. Ann. , 21-4721/th. . .  i l . i  a c . . al

p sy ch o lo g ist and d efen d an t’s  em p lo y er te stified  that th ey did not b e liev e  d efen d an t wa> ;t d. cr to .. . ! ’ it

be said  that d efen d an t had no p red isp osition  to  com m it s im ila r  crim es o r  an y  o th er c rim es b - .a n sc  lie and

m isdem ean or crim in al record  and h ad  re fu sed  to  a llo cu te  to  the crim es fo r  w h ich  he w as  c o in  ic ied . A . r. t_ iniM O, 26 
Kan. App. 2d 816, 995 P.2d 401, 1999 Kan. App. LEXIS 1465 (1999).

13. W here d efen d an t rece iv ed  the presu m ptive sen ten ces  fo r  aggravated  indecent lib erties  w ith a  m in or, the ap p e lla te  

court lacked  ju r isd ic tio n  to  enterta in  h is  u n tim ely  ap p eal under Kan. Slat. Ann. §  21-4721/0(1) even  thoi •;li the trial cou rt 

denied  a m otion  fo r  departure. Slate v. Parker. 23 Kan. App. 2d 655, 934 P.2d 987, 1997 Kan App ! 12X. - 18 (1997).

14. W hen a  law fu l sen ten ce  h as b een  im p osed  un der K an sas S en ten cin g G u id elin es A ct, the sen lcn cn  c o n n  lia s  no 

ju r isd ic tio n  to m o d ify  that sen ten ce  ex cep t to  co rrect arith m etic  o r c le r ic a l erro rs  pursuant to  Kan. Sun. Ann. f  21-4721 (i). 
L ikew ise , there is  no  ju r isd ic tio n  fo r  a  sen ten cin g  cou rt to  co n sid er  o r  reco n sid e r  p o ss ib le  sen ten ce  i!e, m ure from  the 

presum ptive sen ten ce  a fte r  the sen ten ce  h as been  im p osed  and the sen ten cin g  p ro ceed in g  has been c . . .  ...u.U, Suite v. 
Miller, 260 Kan. 892, 9261'2d 652, 1996 Kan. LEXIS 146 (1996).

15. Court rev iew ed  an issu e  re la ted  to  a  con stitu tion al v io la tio n  in d eterm in ing the term s and c o n d it io n .....  a presum ptive 

p robation  sen ten ce, even  though n o rm ally  the cou rt had n o  ju r isd ic tio n  to  co n sid er  an ap p ea l from  a p i . p u ce  sen ten ce  

under Kan Stat. Ann. §  21-4721(c)(l). State v. Yong Spencer, 31 Kan. App. 2d 681, 70 P.3d 1226, 20t)5 , .  //. App. LEXIS 
561 (2003).

16. A fter defen dan t w as  con v ic ted  fo r  tw o cou n ts o f  rap e  and five  cou n ts o f  aggravated  indecent M crt .> w ith a  ch ild , 

the ap p e lla te  cou rt cou ld  not rev iew  w h ether d efen d an t's sen ten ce  w as cru el and unusual pu nishm ent, for to do so  w ould
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m il l 'v  Kan S ' it Ann /  2 1 - 4 ' ' I w h ich  barred  a p p ea ls  o f  presum ptive gu id elin e  sen ten ces . State v. Blackshire. 29 Kan.
App -< J' • • ‘ • I -001  m. App. LEXIS 684 (200l).

1 7 >• V iv  ■ 1 .n> • is co n v ic ted  fo r  f irs t-d eg ree  fe lo n y  m urder and attem pted v o lu n tary  m an slau gh ter, he w a s  not

e :"  ' ' c tui • s non ces under Kan. Stat. Ann. § 21-4721(c)(1), (eX O  b ecau se  he com m  *ed the o ffe n se s  

c»;: ■ ; ih o ' . ' r  •v is io n s proh ib it rev iew  o f  presum ptive sen ten ces fo r  crim es com m it! m o r  a fte r  Ju ly

I, 1‘J’O ; in mii. coiisc/m  i\ e sen ten ces  did not constitu te a  departu re sen ten ce. Statev. Flores, 268 Kan. 657, 999
P 2 d  '>19. 2 <I Kim. : ’ VIS / 2<n>0).

18. Ii is p ro p er  in any ap p ea l fo r  the ap p e lla te  cou rt to  rev iew  a c la im  that a  sen ten ce  that d ep arts  from  the presu m ptive

s c  • r i ->ni parti,tin v. p re ju d ice , o p p ress io n  o r  co m ip t m otive. Kan. Stat. Ann. §  21-4721(e)(1). Stale v.
S  664. 2 0 0 0 Kan. LEXIS3 (2000).

l ‘> . t o . , .  „ s e - 'e iu v  v io la ted  Kan. Stat. Ann. § 2l-4720(b)(4), w h ich  p ro v id es  that the to tal con tro llin g

s * - '  b ase  sen ten ce, a  court did  not err b y  in creasin g  d efen d an t's  b a se  sen ten ce  to  38  m onths

a n n h er c  unts to  19  m onths; Kan. Stat. Ann. §  22-3504  en ab le s  a  court to  correct an  illeg a l

s . .  '■ • e d efen d an t had n ever been leg a lly  sen ten ced , a  p ro p er  sen ten ce  cou ld  la te r  be im posed .

Fn i nn ■ .':-4 '2 1  (c)(2) d id  not preclu d e rev iew  o f  the resen ten cin g . S tate v. Baldwin, 24 Kan. App.
2d , 41 1-2.1 *22. , v >71, n. App. LEXIS 102 (1997).

2'• "  'o  i . . . t o fe lo n y  m urder, Kan. Stat. Am. §  21-3401, and ag g rav ated  rob b ety , Kan. Stat. Ann.
$ **f c* c eu iiv c  sen ten ces , au th orized  un der Kan. Stat. Ann. § 21-4720(b), w a s  not ap p ea lab le

u ■ ( i d olinos A ct, Kan. Stat. Ann. §  21-4701 et seq ., b ecau se  the statu tory  grou n d s o f  appeal

s 71-1 I w ere  in ap p licab le  and the co n secu tive  sen ten ce  w a s  not in  and o f  i t s e l f  in con sisten t

v .is not a  departure sen ten ce under Kan. Stat. Ann. §  21-4721(a). State  v. Ware, 262
1 h • ! '"  IS  75 (1997).

2 ' .  ' ' • I sin ce  a  d efen d an t’s  last fe lo n y  con v iction  is  a  su b stan tia l and co m p ellin g  reason  for

dop„ • i _ 7 - 1721 is to  be v iew ed  in light o f  the p u rp oses o f  the g u id e lin es  an d  the fa c ts  o f  the

Cils .III- ii hnrdioi,, 2 "nn. \pp. 2d 932, 901 P.2d I. 1995 Kan. App. LEXIS 72 (1995).

2 '  1 !'< m" v  f  77 -m on th s and 34 -m on th s w ere  presum ptive sen ten ces , the ap p e lla te  cou rt w as

v  •" .• ap p ea l pursuant to  Kan. Stat. Ann. § 21-4721(c)(l). State v. Peal. 20 Kan. App. 2d
> ' ■ 11-277S  53 (1995).

2 '  ! . :ir • dm I Nontonce im p osed  fo llo w in g  defen dan t’s con v iction  o f  level 4  agg rav ated  battery, w as

a I .  i ■ li.'u lil not have con sid ered  defen dan t's subsequent d r iv e -b y  sh o o tin g  o f  a  w itn ess a s  an

a i f ;  r  o r  • .  o on.lant, d efen d an t's e x c e s s iv e  bru tality  tow ard the v ic tim  in d ep en d en tly  ju s t ifie d  the

d Sint, .inn y 2l-472l(d)(Supp. 1993). State v. Valentine, 260 Kan. 431, 921 P.2d 770, 1996 Kan.
LI. 11 "">.

2 '  i r  i 7 it Inn s' 21-4721(d)(7) re fe rs  to  som eth in g  that is  rea l, not im ag in ed , som eth in g  w ith

mu > v  i ntcr. 22 Kan. App. 2d 103, 911 P.2d 1121,1996 Kan. App. LEXIS 16 (>996).

2'■ n ‘ in n. , n . '.in. 21-472l(d)(2) im p lies  that a  court is  fo rced , b y  She fa c ts  o f  a  c a se , to  leav e

1 1 ' •.■•ii1' nary. State v. Hunter, 22 Kan. App. 2d 103, 911 P 2d 1121, 1996 Kan. App. LEXIS
/

2 i ; ooii; .. 1 i i her u n con sc iou s sta te  and the gu nsh ot wound to h er h ead , cou p led  w ith  defendant's

I ' ' the \  ic tir  .vho his you n ger brother had acc id en ta lly  shot, but h is dragg in g  h er from  h is apartm ent

a ' • i i 1 1 i roe u eathcr, w ere su bstan tia l and com p ellin g  reaso n s un der Kan. Stat. Ann. §  21-
r  ii • State v. Hunter, 22 Kan. App. 2d 103, 911 P.2d 1121, 1996 Kan. App. LEXIS 16
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2 7 . A lth ou gh  the m o ra l duty to  a ss is t  an  in jured and h e lp le ss  v ictim  is  not listed  am on g tin . • ! . . .  . - i s ,a / .  Sun an. f
21-4721(d)(2), §  2 1 -4 7 'M (d X 2 ) is  not a n  ex c lu s iv e  list o f  facto rs  that m ay  be con sid ered  f, a re . a. . i. o m rt
did  n ot err in c o n s id er in g  th is fac to r  a s  o n e  o f  th e ground s fo r  departure State v. Hunter. 2 K.. 1/ ■/>. 2 ... i p. 2d
1121. 1996 Kan. App. LEXIS 16 (1996).

(1996).

2 8 . U nder Kan. Stat. Ann. 21-4721(d), th e rev iew  o f  a  departure sen ten ce  on  a p p e .il is In: J  ;.> w :,.-:hoi >e.. g

cou rt's  findin gs o f  fa c t  and rea so n s ju s t ify in g  a  d epartu re: ( 1 )  are su p p o n ed  by ev id en ce  te ,  . e

su bstan tia l an d  c o m p ellin g  rea so n s fo r  departure. State v. Trimble. 21 Kan. App. 2d 32. A  : P.2. ■•2 a. m i\jn .  , ipp.
LEXIS 81 (1995).

29 . W here th e trial co u rt in itia lly  im p osed  an u p w ard  d u r a t io n !  sen ten ce, it had authority , u .iv  c . ,.m , to

im p ose  a le sse r , p resu m ptive, sen ten ce. State v. McGill, 271 Kan. 150. 22 P.3d597, 2001 A.../, Li. . . s i l l .

30 . E ven though an ap p e lla te  cou rt is  w ith ou t ju r isd ic tio n  to  co n sid er  a sen ten ce  w ith in  the i .  uu ; i . e > , . . .  non. g e  

fo r  the crim e, pu rsuant to  Kan. Stat. Ann. §  21-4721(c)(l), the cou rt had ju r isd ic tio n  to c .a isu lc r  \ hem , .■ m .n  eouit 
con tem plated  p lac in g  a  b o r fe r  b o x  d efen d an t in a  co rrectio n al co n serv a tio n  cam p b e fo re  ;e.uv. .i: u ; h in o rd er  to  

insure that the trial co u rt fo llo w e d  the m an d ates o f  Kan. Stat. Ann. §  21-4603d(a). State r. ,7m 25 .. ' i 702,
971 P.2d 346, 1998 Kan. App. LEXIS 757 (1998).

3 1 . W here d efen d an t m oved to  exc lu d e  a  prior conv iction  from  co n sid era tion  it sentcitei:- t o f

h is crim e o f  fa ilu re  to  reg iste r  a s  a  sex  o ffen d er, an d  the S tate  u n su ccessfu lly  asked the n .............mi it's

m otion , the S tate ad eq u ate ly  p reserv ed  fo r  appeal the issu e  a s  to w h ether the trial co u r t ct , ,  . i i .o r

con viction  (though  th e better p ractice  w o u ld  have been fo r  the S tate to  o b jec t or take exception ni ter ti.e c  mi s immg). 
State v. Pottoroff, 96 P.3d 280, 2004 Kan. App. LEXIS884 (Kan. Ct. App. 2U04).

32. G en era lly , un der Kan. Stat. Ann. §  21-4721(c), the K an sas Suprem e C ourt has jnn>, n on  i > o  ..h e  . r  a  

d istric t court e rrs  in d eterm in in g the appropriate  c la s s ific a tio n  o f  a  d e fen d an t's  p. i . . .  e s

error b y  stip u latin g  to  h is  o r  h er crim in al n istory  can n ot req u est a  correction  o f  s . .e  u  i. .s.,. , /  22-3504
a fte r  pronouncem ent o f  sen ten ce. State v. Goeller, 276 Kan. 578, 77 P.3d 1272, > A an. I. CM S 5'J2 < 2>

33 . A lthough d efen d an t fa iled  to  p rov id e  written n otice  o f  c la im ed  errors witlim his e  d . . .  c i

contraven tion  o f  the req u irem en ts o f Kan. Stat. Ann. §  21-4715(c), the suprem e court vacate,! and I'sim m ,;..; ins sentence 
w h ere h is fo re ig n  con v iction  w a s  in co rrectly  c la s s if ie d  as  th ere  w as n o  oral stipulation by defendant in open court and no 

opportu n ity  fo r  him  o r  cou n se l to  rev iew  th e am end ed  crim in al h istory  w orksh eet prior to the hearing. State r. Vandervort, 
276 Kan. 164, 72 P.3d 925, 2003 Kan. LEXIS 478 (2003).

34 . A p p ella te  cou rt la ck e d  ju r isd ic tio n  to  h ear defen dan t's appeal o f  sen ten ce  where the sen ten ce  for mu . r w as w i„ iin  

the presum ptive ran ge. State v. Clemons. 273 Kan. 328, 45 P.3d 384, 2002 Kan. LEXIS I3t> (2t)ll2i.

35 . G enerally , th e ap p e lla te  court d ocs not have ju r isd ic tio n  to co n sid er  s e n te n c in g  appeals when the ice is the 
resu lt o f  an agreem en t betw een th e S tate an d  the d efen d an t an d  the sen ten cin g  court appro, es the sentence > m the record. 
H ow ever, w h ere Kan. Stat. Ann. §  21-4721(c) a p p lie s , the ap p e lla te  court m ay consider a  claim tin. the sentence is illegal. 
State v. Boswell, 30 Kan. App. 2d 9, 37 P. 3d 40, 2001 Kan. App. LEXIS 1181 (2001).

36 . W here d efen d an t w a s  sen ten ceu  w ith in  the presum ptive sen ten cin g  range for the crime he cmimt.ttc.:. under Kan. 
Stat. Ann. § 21-4721(c)(l), there cou ld  be no appeal from  the sen ten ce. State v. Adams, 29  Aan. App. 2 d . 30 P .3d317,
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3 7 . A fte r  if- mlant w as con v ic ted  for two counts o f  rap e  and f iv e  co u n ts  o f  ag g rav ated  in decen t lib erties  w ith  a ch ild , 

the i ■ 'elite m irt e.n ld not rev iew w hether defen d an t's sen ten ce  w a s  cru el an d  unusual pu nishm ent, for to  d o  so  w ou ld  

n u l l :  Kim nit. Ann 5 21-4721  w h ich  barred  ap p e a ls  o f  p resu m p tive  g u id e lin e  sen ten ces . State v. Blackshire, 29 Kan.
App 2.1493. 2s P 3 .1440, 2(101 Kan. App. LEXIS 684 (2001).

2')".i K,m ' ■>. LEXIS 773 (7oo I).

3 8 . f in ,lin e  'b a t th e  fact that d efen d an t ab scon d ed  fro m  the cou rt's  ju r isd ic tio n  fo r  tw o m on th s w a s  not a  su b stan tia l and

con  lin e so n  to  depart front the presum ptive sen ten ce  o f  p rob ation  w as proper. State v. McKay, 271 Kan. 725, 26
•'*. T 7 n. L! \’IS 4 S 9 (2 ‘I0I).

3 ‘> . ! - fe n . > a p p ea l o f  a  sent tee  that fe ll w ithin th e presum ptive ran g e  w as  deem ed fr iv o lo u s  b ecau se  h e  knew  that 

s  v  wer e i t a t"  -a1 ' le un der Kan. Stat. Ann. § 21-4721(c)(1), the S tate w a s  en titled  to  reco v er  attorneys'

ft ! v  : ' r e :r v  luci; e it b r ie f  pursuant to K an. Sup. C t  R ule 7 .0 7 (c ) . State  v. Dugan, 29 Kan. App. 2d  71, 25 P. 3d
14. . ■•! i. App. I.EX! .'72 (20(H).

4 0  W here an ap p e lla te  cou rt w a s . equ ired  to  rev iew  departure sen ten ce  b ased  upon w h eth er the sen ten cin g  co u rt’s  ftnding 

o f '  'h e  !e p a " n v  w ere supported  by the ev id en ce  pu rsuant to  Kan. Stat. Ann. §  21-47 'l(d ), an d  w h ere the

s  "  '  • -i|ii ■! ' !.ite com p ellin g  rea so n s  on th e rec  rd under Kan. Stat. Ann. §  21-4716(a) supporting

t e w alt resp ect to  h is n arco tic s  co n v ic tio n s  w as  im p roper b ecau se  the sen ten cin g  cou rt

ill i :• e in'"-! e  fro m  defendant's re fu sa l to  d isav o w  a ffilia tio n  w ith a  g an g . State  v. Aikman, 29 Kan.
A . :  ' n. App. LEXIS 489 (2001).

4 '  i " ire tee under the au th ority  granted  it b y  Kan. Stat. Ann. §  21-4721, the S uprem e C ourt

0  m ii .•> rlt.i* m i - ptive g u id e lin es  sen ten ce  w as 2 y e a rs 'p ro b a tio n  fo r  s ta lk in g , and b ecau se  the

se : . n  i l . J  o t, a s  leq 'iired  by Kan. Stat. Ann. §  21-4716(a), s ta te  fo r  the record  th e su bstan tia l and  com p ellin g

re 1 • i t when it sod a sen ten ce o f  a  5 -y e a r  p ro b atio n ary  p er io d , rem and w as req u ired  so  that the

s. • o ' e ' ........................ .no reason s ju s t ify in g  the im p osition  o f  a departu re sen ten ce  an d  im p ose  such a

s  I . 13 P. 3d 887. 2000 Kan. LEXIS 988 (2000).

4 1 1 " \ !  >r first-d egree  fe lo n y  m urder and attem p te. /olu i.tary m air 'au g h te r , he w as not

1 -'itees under Kan. Stat. Ann. §  2l-4721(c)(l), (e X O  b ec a u se  he com m itted  the o ffe n se s

0  i . • | ■' v isii ii : % prohibit rev iew  o f  presu m ptive sen ten ces fo r  c rim es  com m itted  on o r  a fte r  Ju ly

1 i r  i\ e s c v n c e s  d id  not con stitu te  a  d ep artu re sen ten ce. State v. Flores. 268 Kan. 657, 999
/ r,m I rXlS  ' Conti)

4 ’ V/ n inn 2 ! - r : i  app lied , an ap p e lla te  court's ju r isd ic tio n  to  co n s id er  a  ch a llen g e  to a  sen ten ce  w a s

I •• ‘ '-y ihe statu te  or a  c la im  that the sen ten ce  w a s  o th erw ise  illeg a l. State v. Lewis, 27
1 ' I ■: oo Kan. App. LEXIS 110(2000).

4 : , ' " i  to  hear an  appeal o f  a  presum ptive sen ten ce. Kan. Stat. Ann. §  21-4721(c). Stole v.

1 , ,  '2 '  1141. 2000 Kan. App. LEXIS 110 (2000).

4 Sr. / a  sen ten cin g court's fin d in gs o f  fac t and rea so n s ju s t ify in g  a  departure must b e

s - i" ■■'• ice in , . m v .  <! and con stitu te  su ostan tia l and co m p ellin g  reaso n s fo r  departure. A  c la im  that the

d m \ !  • upi< > i! sen ten cin g court d o  not con stitu te  su b stan tia l an d  co m p ellin g  rea so n s fo r  departure is

a v. '  . r  i i. 26 Km. App. 2d816, 995 P.2d 401, 1999 Kan. App. LEXIS 1465 (1999).

4 • ■ rt dow nw ard ly  from  the p resu m p tive  sen ten ces fo r  defen d an t's con v ic tion s fo r

t :.-cet c it ie s  w ith  a  ch ild  and on e count o f  indecent lib e rt ie s  w ith a  ch ild  and to  p lace

i ,  '<! rem anded fo r  resen ten cin g . T he fin d in gs that com m unity  in terests w ou ld  b e

s i a n t  p lan  w as a v a ilab le  w e re  not su p p orted  b y  ‘he ev id en ce  as  req u ired  under Kan.
5 47. w e • rposed did not p rov id e  fo r  d efen d an t's reh ab ilitation  and the p ro p o sed  treatm ent

I d ' 1 • f p ' r pedophilia or an y  oth er typ e  o f  sexu al d isord er, an d  an y p lan  o f  treatm ent u sed
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a s  a  fa c to r  »o d ep art d ow n w ard ly  fro m  the p resu m p tive  sen ten ce  had to  in clu de i . .a im .  I . te

crim e. State v. Chrisco, 26 Kan. App. 2d 816. 995 P. 2d 401, 1999 Kan. App. LEM S I t t

4 7 . S en ten cin g  co u rt’s  d e c is io n  to  depart d o w n w ard ly  from  th e  p resu m p tive  scm cn c . r ....
three co u n ts o f  ag g rav ated  in d ecen t lib erties  w ith  a  ch ild  and o n e  cou n t o f  indecent : tie s  w ... i ,. . ,  .i u . . .o

d efen d an t on p rob ation  w a s  rev e rsed  and rem an d ed  fo r  resen ten cin g  pursuant to  Kan. S at. Ann > v ,'ui) w , . 

am on g o th er th in g s, the sen ten c in g  cou rt fou n d  that d efen d an t w as  su p p ortin g  a fam ily. AI Vm ■ « . ■ ulo v  that

defen d an t had a  lo v in g  re la tio n sh ip  w ith h is  ch ild ren  that rem ain ed  in the h om e, there >t

a danger to  them  i f  g iven  p ro b atio n , and the a p p lica tio n  o f  the "su p p ortin g  a fat: .ly"  I. e

w as  reaso n  to  b e lie v e  that d e fen d an t cou ld  harm  the v e ry  ch ild ren  he w a s  supp. my ... .,1
816. 995 P. 2d 401. 1999 Kar. App. LEXIS 1465 (1999).

4 8 . A p p ella te  cou rt em p lo y s  a  tw o -s te p  test w h en  determ in in g  i f  a sen ten cin g  dcpariu . . .  J

co m p ellin g  rea so n s  as  req u ired  u n d er Kan. Stat. Ann. §  21-4721 (d). I f  e ith er test h as i it

h a s  erred  in im p o sin g  a  departure sen ten ce. State v. Chrisco. 26 Kan. App. 2d 816. 9')5 / .  . m i.  ........................   ,IS
1465 (1999).

4 9 . A p p ella te  cou rt em p lo y s  a tw o -s te p  test w h en  determ in in g  i f  a  sen ten cin g  d ep  irtu .. d

co m p ellin g  rea so n s  as  req u ired  u n d er Kan. Stat. Ann. §  21-4721(d). T he first step  i s ., ie

ap p e lla te  court to  d eterm in e i f  the fa c t s  stated  b y  the sen ten c in g  ju d g e  in ju s t ify . g d . ,  J .

State v. Chrisco, 26 Kan. App. 2d 816, 995 P.2d 401, 1999 Kan. App. LEXIS 14a5 119

5 0 . A p p ella te  co u rt e m p lo y s  a tw o -s te p  test w hen determ in in g  i f  a  sen ten cin g  d cp ai: e u .i  I

and com p ellin g  rea so n s  a s  req u ired  under Kan. Stat. Ann. § 21-4721(d). The seco n d  ... p ........■» : .»i , . .o

ap p e lla te  court to  d eterm in e i f  the rea so n s  sta ted  on the record  fo r  departu re arc  adequ ate  , . m a * .  . . .  on., ...■ the

presu m ptive test. State v. Chrisco, 26 Kan. App. 2d 816, 995 P.2d 401, 1999 Kan App LI SIS  /v o  /l999j.

5 1 .  Sen tencing co u rt's  d e c is io n  to  d ep art d o w n w ard ly  from  th e p resu m p tive  se t itcu cc ' f  .  r

ag g rav ated  in d ecen t lib e rt ie s  w ith a  ch ild  an d  on e cou n t o f  in d ecen t lib e rt ie s  w ith a t . . .  i

probation  w as rev ersed  an d  rem an ded  for resen ten c in g  b ec a u se  the d ec is io n  v s no.

co m p ellin g  rea so n s a s  req u ired  un der Kan. Stat. Ann. §  2I-4721(d). T he fact th.it d c . .  t

h is  hom e w as  not a  su b stan tia l and co m p ellin g  reason  to  depart b ecau se  th e v ic tim s  ha.. g

to  the h om e with th e ir  m oth er and h a lf-b ro th ers , q u estion s w ere  ra ised  c o n c e r n .ig  the I. y  oi . . . .  . s

w h o  had rem ain ed  in d efen d an t's h om e, and there w a s  nothing to  su p p ort the co n c lu sio n  t:..it toe \  it iu n s  uhl .. oe

in defendant's h om e in the n ear fu tu re or that d efen d an t w ould not rep ea t the c r im es  it he had the op p o r:.. .ty. 67...e  v.
Chrisco. 26 Kan. App. 2d 816. 995 P 2 d 4 tl .  1999 Kan. App. LEXIS 1465 (1999)

5 2 . Scntr ic in g  co u rt's  d e c is io n  to d ep art d ow n w ard ly  from  th e presum pt /e sen ten ces  i. .le i'e u .la n i's , n. r

aggravat :d in decen t lib. ie s  with a ch ild  an d  one cou n t o f  in d ecen t lib e rties  wi t h a . o '  ... i ,.i . ..id .. < i

p rob atio .i w a s  rev e rsed  and rem an ded  fo r  resen ten c in g  b ecau se  the d ec is io n  w as not so, \ id ■ • is

required  un der Kan. Stat. A m . §  21-4721(d). A m on g o th er  th in g s, th e fin d in g  the • J e fe n ... . . ..en

w a s  not su pported  b y  an exp ert's  testim ony, an d  d efen d an t's lo v in g  rela tion sh ip  w ith  l»i> .  . . . .  . . . , ,  o rt a

find in g that d e fen d an t w as n ot a  d an g er  to ch ildren . State v. Chrisco, 26 Kan. App. 2d 816. >95 P.2.1 4m . i < >9 Kan . \pp.
LEXIS 1465 (1999).

5 3 . Sen tencing co u rt’s  d e c is io n  to d ep art d ow n w ard ly  from  th e p resu m p tive  sen ten ces lo r  d efen d an t's con v ic tion s fo r  

th ree counts o f  ag g rav ated  indecent lib erties  w ith  a ch ild  and o n e  count o f  indecent lib e rties  wui i  a ch ild  and to p la c e  

defen dan t on  p rob ation  w as  reversed  and rem anded fo r  resen ten cin g  pursuant to Kan. Si.n. Ann ' 2 1 -4 '.'1(d) w h ere, 

am on g oth er th in gs, the sen ten cin g co u rt re lied  h eav ily  upon the te stim o n y  o f  an expert w o  p p n .oJ td.it .endant w as  

n o t a p doph ile. B e ca u se  that testim on y  e ffe c tiv e ly  con troverted  the ju ry 's  verd ict, the s e n ; . ncn • ,  n ice on the

testim on y w a s  q u estio n ab le , and its rem edy w a s  to gran t a  ju d g m en t o f  acqu ittal o r  a  new , i.il i. , i . . .bation a s  a

d isp o sit io n a l d epartu re. State v. ChrL 3. 26 Kan. App. 2d 816, 995 P.2d 401, 1999 Kan . I, p. LI: v,.V I in: , npj).

5 4 . Sen tencing cou rt's  d ec is io n  to d ep art d ow n w ard ly  from  the p resu m p tive  sen ten ces I . d e l . . . . . . m i  s . . . . . .  i . iu m s  fo r



K.S.A. §21-4721
Page 11

throe counts o f  ag g ravated  indecent lib e rties  w ith a  ch ild  and on e count o f  indecent lib erties  w ith  a  ch ild  and to  p lace  

d e : ••!m i on probation  w as reversed  an d  rem anded for resen ten c in g  b ecau se  the fin d in g  that d e fen d an t w as  n o t a  d an g er 

to • tv u u s  not supported  w  su ffic ien t ev id en ce  a s  req u ired  under Kan. Stat. Ann. §  21-472l(d). A lth ou gh  a  c lin ic a l 

p s ; e ist anil defen dan t's em p loyer testm ed  that they d id  not b e lie v e  d e fen d an t w a s  a d an g er  to  so c ie ty , it c o u ld  not 

be s. d tual defen d  it id m> p red isp o sitio n  to com m it s im ila r  c rim es  o r  a n y  o th er c rim es b ec a u se  he had  a  fe lo n y  and 

nii> ••• i ior crin .: rc • id had  re fu sed  to  allocutr. to  the crim es fo r  w h ich  he w a s  con v ic ted . State  v. Chrisco, 26 
Kan App. 2d S I6. V o  P.2J4UI. 1999 Kan. App. LEXIS 1465 (1999).

55 . A p p ella te  court had no ju risd ic tio n  regard in g d efen d an t's  c laim  o f  p re ju d ice  reg ard in g  the S tate  o ffe r in g  a  p le a  bargain  

to  h is  acco m p lice , w h o w as ch arged  w ith the id en tica l c rim es  a s  defen d an t, but not to  d e fen d an t; the K an sas  S en ten cin g  

C ' - V i.A '/m . St.it Ann. S 21-1701 et seq ., deprived  the d is tr ic t court o f  the ju r isd ic tio n  to  reco n sid er  a  departu re

f  l.i • •' il sente tecs o r  to m od ify  th o se  sen ten ces e x cep t to  co rrec t a  c le r ic a l erro r, and Kan. Stat. Ann. §
- .. .  cd II v  o w n  from  review in g d efen d an t's sen ten ces , w h ich  w ere  w ith in  the p resu m p tive  lim its,

I 1  c t i < * - V  I .<• ■ h r r y y s ,  Kan. 886. 975 P.2d 801, 1999 Kan. LEXIS 106 (1999).

5 an v l la to  is >v ithout ju r isd ic tio n  to  co n sid er  a  sen ten ce  w ith in  t ’ .e p resu m p tive  sen ten c in g  ran ge

I c Si.n m. § 21-4721(c)(l), the cou rt had ju r isd ic tio n  to  c o n s id er  w h eth er a tr ia l court

c o ir  I • p lacing I ho .I, i box d efen d an t in a  correction al con servation  cam p b e fo re  in carceratin g  h im  in o rd er  to  

iii>" '' o -  e  iria l c rt full w e d  the m an dates o f  Kan. Stat. Ann. §  21-4603d(a). State v. Schick, 25 Kan App 2d 702,
9 '  ' 1998 I a. App LEXIS 757 (1998).

5" ' i . i  o f  f e e  an.I ' i so n s  ju s tify in g  a  departure w ere  su p p orted  by ev id en ce  in the record  and con stitu ted

s rc  i:-. f  : departure; defen dan t's attitude tow ards h is p a ro le , h is co m m iss io n  o f  c rim es  w h ile

i »*•!,*, t  on tw o o ccas io n s  w ere  su bstan tia l and co m p ellin g  rea so n s  fo r  departu re. State v.

I ‘ !/.'•.'• t '2d  1059, 1998 Kan. App. LEXIS 13 (1998).

5 s c  i ' 1 . itentional seco n d -d eg ree  murt? and w a s  sen ten ced  to a  term  o f  im p rison m en t o f
I . . . . . .  | , v , MSj„ g  an Up Ward departure from  the presu m p tive  sen ten ce  o f  92 to  103 m onths on

t e  ' v . l  :■ i g c r  o f  harm  or death  to  m ore than o n e  p erson  and that h e  com m itted  the m urder

v i i c  n u '.i cr.ick co ca in e  h ou se, a  d an ger to  so c ie ty  a s  a  w h o le , b ecau se  the fa c ts  stated  b y  the

s ii’ i i ■ 'ivation o f  departure w ere not supported  b y  the record , and the reaso n s stated  on  the reco rd  for

(' t«v ' ty j i i Mmlcnce o u tsid e  the presu m ptive sen ten ce. State v. Bailey, 263 Kan. 685, 952 P.2d
I r/ v .

p c i'y  im posed pursuant to  Kan. Stat. Ann. §  21-4721(d) a fter a  trial co u rt found that 

t! ' I ' ■' m.i .ir organ ized  drug m an u factu rin g  ac tiv ity  in v io la tio n  o f  Kan. Stat. Ann. >  21-
•« l e i  i statu tory  ag gravatin g  facto rs , such fac to rs  w e re  su b stan tia l and co m p ellin g  as  a

i ! • i n p oi. o v u le  ;i supporting each  factor. State v. Hernandez, 24 Kan. App. 2d 285, 944
/ v i . r  "197).

(• •’> 1 ' ' i’ .'I departure sen ten ce o f 2 4  m onths' im prisonm ent fo llo w in g  h is  con v iction  fo r  drug c rim es ,

i >' aii • u ih the intent to se ll in v io la tio n  o f  Kan. Stat. Ann. § 65-4161(a), w as not u n reason ab le

v v -.inn n f  packag in g  m ateria ls and te lecom m u n ication s equ ipm ent used in the large  sca le

d > le .l su b stan ce, as  identified  in Kan. Stat. Ann. §  21-4717(a)(1)(D), (2 ) d efen d an t w as

i o f  eu . .line a t  the tim e o f  h is  arrest, w ith  a  s tree t va lu e  betw een  $ 2 5 ,0 0 0  an d  $ 5 0 ,0 0 0 ,

p :7I ~r i)(/)lF), (3 )  defendant's argum ent that departu re sen ten ces  w ere to  b e  im p osed

i » - i, and (4 ) defen dan t fa iled  to  sh ow  that h is c rim es v/ould b e co n sid ered  le s s  than

i - ,vv.  g . ' . n" ,  i urea. State v. Davis. 262 Kan. 711, 941 P.2d 946. 1997 Kan. LEXIS 120 (1997).

f> e r .l .u :' ed pi y m fe lony m urder, Kan. Stat. Ann. § 21-3401, and aggravated  robbery , Kan. Stat. Ann.
3 • i . >n v :v e  sen ten ces, au th orized  under Kan. Stat. Ann. §  21-4720(b), w as not ap p ea lab le

i .nes A ct, Knn. Shit. Ann. j  21-4701  et seq ., b ecau se  the statu tory  grou n d s o f  ap p ea l

> - '21  w ere in ap p licab le  and the con secu tive  sen ten ce  w as  n o tin  an d  o f  i t s e l f  in con sisten t

'  v.l 1 .1 , nut a departure sen ten ce  under Kan. Stat. Ann. §  21-4721(a). State v. Ware, 262
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6 2 . K an sas  ap p e lla te  co u rts  a rc  w ithout ju r isd ic tio n  to c o n s id er  a p p e a ls  from  a .v. > . . 0  . . .  .  J
on o r  a fte r  Ju ly  1, 19 9 3 , w h ere the im p osed  sen ten ce  is w ith in  the p resu m p tive  s e n   t. m e - e  >/.?• < j
21-4721(c)(1). Slate v. Ford. 2 6 2 Kan. 206, 9 ) 6 P.2d255, 1997Kan. LEX IS6 / , .

6 3 . W here d e fen d an t rece iv ed  th e presum ptive sen ten ces  fo r  ag g ravated  in d oc .

co u rt lacked  ju r isd ic t io n  to  enterta in  h is u n tim ely  ap p eal un der Kan. Slat. Ann. $ 21- ■ < c \  . ..rt

d en ied  a  m otion  fo r  d epartu re. Stale v. Parker, 23 Kan. App. 2d 655, 934 P.2d 987, 199  Kan. App. Lt.n.< • i s -  >.

6 4 . D enial o f  d efen d an t's  m otion  fo r  a  d ow n w ard  sen ten ce  departure w as proper be... ;s .  'ic  sei, .n e e  s w n

gu id e lin es , an d  d e fen d an t fa iled  to  sh ow  that the sen ten ce  resu lted  from  p re ju d ice . a s  . . d  An 21-
4721(e)(1). State v. Windom. 23 Kan. App. 2d 429, 932 P.2d 1019, 1997Kan. App. . ... /v

65 . W here d e fen d an t p led  g u ilty  to  th ree counts o f  b u rglary  com m itted  w h ile  k  

fo r  a  p rev iou s fe lo n y  co n v ic tio n , the cou rt, un der Kan. Stat. Ann. §  21-472h i
sen ten ce, w h ich  w as  w ith in  the presu m ptive sen ten ce  fo r  th e crim e; under Kan. - , ..e

com m ission  o f  new  fe lo n ie s  w h ile  an o ffe n d e r  w a s  serv in g  a  se  ten ce f o r a  p rc \ in..> i . .  .. u n til. . g

requ irem ents o f  Kan. Stat. Ann. §  21-4608, d e fen d an t p rop erly  w a s  sen ten ced  to in cn icv rs .io ii lor the i .d

the im p osition  o f  a  p r iso n  sen ten ce  fo r  th e new  crim e  did n ot con stitu te  a  departure, a s  defined in Kan. S.,a. Ann. y  21-
4703(f). State v. Burrows. 23 Kan. App. 2d 342, 929 P.2d 1391, 1997 Kan. App. I ■ t!9 ‘>7).

66 . D efendant’s  c o n v ic tio n s  and sen ten ces fo r  sec o n d -d e g re e  m urder, a g g ra v a i. d i . i d  n

con n ection  w ith  an ap p ea l that w a s  filed  pursuant to  Kan. Stat. Ann. §  60-1507  in., J

defen dan t o f  h is  right o f  a llo cu tio n , b ecau se , b a sed  on the fact that Kan. Stat. Ana .. 2 1 - . i.i , <
21-4721(c) perm itted  an  upw ard departure by agreem en t o f  the prosecu tion  and d,

departure sen ten ces  th at w ere im p osed  w a s  not p erm iss ib le , and b ecau se  the tri.d u to

the reason s fo r  the u p w ard  departure, p rop erly  fo llo w e d  Kan. Stat. Ann. §  2 1 - 4 7 . „  ■„ , ,( (  ,\5.
927 P.2d 954, 1996 Kan. App. LEXIS 139 (1996).

67 . U nder Kan. Stat. Ann. § 21 -4721(e)(3), the co u rt had ju r isd ic tio n  to  revic* •lend., it's claim si l. »m
o f  h er M issou ri ju v e n ile  ad ju d ication s in ca lcu la tin g  her crim in al h is to ry  u n d o  me K ... i.- 'en te iie .i. • t

v io la ted  the Full Faith an d  C red it, Due P rocess, an d  Ex Post Facto C lau ses  o f  the t . d St.. ,•> l  :h

th is o b jection  w a s  not m ad e at sen ten cin g . State v. Pope, 23 Kan. App. 2d 69, 9 2 7 , , pit.   , ; J

(1996).

68. Pursuant to  Kan. Stat. Ann. <j 21-4721(a), a  departure sen ten ce  is  subject to ; , I. ,

4721(c) an a p p e lla te  cou rt inay not rev iew  a  sen ten ce  that is  w ithin the prcsum ptn  e :  ̂ , ,.i , .  ̂ „) . ce

resu ltin g  from  an  agreem en t b etw een  the S tate and d efen d an t w hich the sen ten cin g court ap p roves on Hie record . Stole  v. 

Miller. 260 Kan. 892, 926 P.2d 652. 1996 Kan. LEXIS 146 (1996).

6 9 . U nder Kan. Stat. Ann. §  21-4721(d), on  ap p eal, the rev iew  o f  a departure sentence i.- limited to <\iic.. »  c ing

court's findin gs o f  fact an d  reaso n s ju s t ify in g  a  departure a re  supported  by the c\ idence in the record a t , elite ese

fin d in gs con stitu te  su b stan tia l an d  com p ellin g  rea so n s  for departure. A lso , u n der/ . .. i S7„ ; v

ap p ea l, the ap p e lla te  co u rt m ay rev iew  a c la im  that the departure sen ten ce  resulted in n ,i p : . .. prej . m n ,

o r c o m ip t m o tive , o r  th at there w a s  an e rro r  in com p uting crim in al h isto ry  o r  crime se v e r  ve un;

Ann. §  21-4721(1), the sen ten cin g  court sh a ll retain  au th ority  irresp ective  o f  an y  nonce o l . r. r ^ i  .h sy

o f  ju d g m en t o f  co n v ic tio n  to m o d ify  its ju d g m en t an d  sen ten ce  to co rrect any arith m etic  o r c lei w .ii e m u s    t. Miller,
260 Kan. 892. 926 P.2d 652, 1996 Kan. LEXIS 146 (1996).

70. Term "su bstan tia l"  in Kan. Stat. Ann. §  21-4721(d)(2) r e fe rs  to som eth in g that is rea l, not im ag in ed , s, nettling with 

su b stan ce  and n ot eph em eral. State v. Hunter. 22 Kan. App. 2d 103, 911 P.2d 1121,1996 Kan. App. LEXIS i(> (1996).

Kan. 180, 938 P.2d 197. 1997 Kan. LEXIS 75 (1997).

7 1 . Term "com p ellin g"  in Kan. Stat. Ann. §  21-4721(d)(2) im p lies  that a  court is I. reed , by the n .'.ts oi a . e . to  leav e
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the o  mis c y  ’ • >r go K.-yond what is ordinary. Stale v. Hunter, 22 Kan. App. 2d 103, 911 P.2d 1121, 1996 Kan. App. LEXIS
16 t. -J')).

72. Victim’s tender ace. coupled with her unconscious state and the gunshot w ound to her head, coupled w ith defendant's 
failure not oulv to aid the victim , who his younger brother had accidentally shot, but his dragging her from his apartment 
and leaving cr outside in 11 degree weather, were substantial and com pelling reasons under Kan. Stat. Ann. §  21- 
472lt\l)(2) t r a  dispositional departure. State v. Hunter, 22 Kan. App. 2d  103, 911 P.2d 1121, 1996 Kan. App. LEXIS 16
( I 'M i.

7 3 .. ' !;•>• ’• ’he morn! dutv to assist an injured and helpless victim  is no t listed among those factors in Kan. Stat. Ann. §  
21- 1 - not m  exclusive list o f  factors that m ay be considered for departure, and the trial court
i! ii c : os factor as one o f  the grounds for departure. State v. Hunter, 22 Kan. App. 2d 103, 911 P.2d
112 1 P m  K m . App. LEXIS 16 (1996).

l-i 1 cu th e  j!t d c f  ’i'ilant’s sentence for aggravated battery fell within the presumptive incarceration range, the court had 
j> ' i ' r • cr Kan. Stat. Ann. § 2 1 -4 7 2 1(e)(3) (now Kan. Stat. Ann. § 4164) to hear his claim that his criminal
I. ca' •guri.vd. State v. La Grange, 21 Kan. App. 2d  477, 901 P.2d 44, 1995 Kan. App. LEXIS 132
V

7* r    sc !'-ucc is not ire insistent w ith a presumptive sentence; thus, it is not a departure and is not appealable
i " ' ’ 1 ction to consider an appeal challenging a sentence imposed pursuant to the
1 t s • ,-t is lim ited to those grounds specified in Kan. Stat. Ann. § 21-4721(a) and (e) and illegal
s ■ St. ru ■ •. 21 Km . Ipp. 2d 477, 901 P.2d44. 1995 Kan. App. LEXIS 132 (1995).

7 ' 1 ' X  i m. '' 2! >77! 01)71), substantial evidence supported the trial court’s finding that defendant, who
- c t \ . iii -it. cy n. cslaughter, was not a threat to society where there was evidence that defendant was

1 V  !i u-vi.ilent. State v. Grady, 258 Kan. 72, 900 P.2d 227, 1995 Kan. LEXIS 109 (1995).

7". ' 'cr V t Si,,r. Ann. $  21—172101)71), sabs'antial evidence supported the trial court's finding that defendant, who 
v ' 'h r > ' i’ rv m is ' iiighter, went to  the victim 's house out o f  concern for the victim 's w ife where
i >' . i ' ' •i.iiionshi;) b .ween the victim and his wife and where defendant told the trial court
ii ' '■ i chi I..* \ is i h ou se with Ihe intent to  help the victim 's wife "and that was it." State  v. Grady,

2, / '  1 2 . "195 K m . LEXIS 109(1995).

h e 1 ' ' ' r X m. ''fni. Ann. j> 2 1-4721(e)(2) and (3) o f  the Kansas Sentencing Guidelines Act to
r I' V i«>1 s c m I history report. State v. Perez, 21 Kan. App. 2d 217, 897 P.2d 1048, 1995 Kan.

 oper'v dismissed defendant's appeal from a trial court's impsSition o f  consecutive presumptive
s 'I1 ''s "c ' i ';.m that the trial court abused its discretion ordering those sentences was not one o f
t i. ■' 'at. Ann. §  21-4721. State v. McCallum, 21 Kan. App. 2d 40, 895 P.2d 1258,
/ ' '

8o. t !er A' - S '.e  Ann 2 /-4721(d). the review o fa  departure sentence on appeal is limited to whether the sentencing 
c ii md i m s  I : . ing a departure: (1) arc supported by evidence in the record, and (2) constitute
s  re . ■ s r ’ai liire. State v. Trimble, 21 Kan. App. 2d  32, 894 P.2d 920, 1995 Kan. App.
/

f 1 Inn. t' 7 1- t the reviewing court must determine whether the sentencing court's findings o f
l ■ - 'v  • sup'virted !>y substantial com petent evidence and constituted substantial and
i  iv. ' • >• i ii' law. State v Richardson 20 Kan. App. 2d 932, 901 P.2d 1, 1995 Kan. App.
I 19'

i a ' ' v ' '  M n rt find i!i;it either test under Kan. Stat. Ann. §  21-4721(d) h as not been m et, the sen ten cin g  court
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erred  in im p osin g  a  departure sen ten ce, an d  resen ten c in g  b y  the sen ten cin g  court ;m ,u . . .  . .... Ian.
App. 2d 932, 901 P.2d I. 1995 Kan. App. LEXIS 72 (1995).

83 . Kan. Stat. Ann. §  21-4721 lim its  rev iew  o f  a  departure sen ten ce  to the findin. . m  . .it re

sp e c if ic a lly  en u n ciated  b y  the sen ten cin g  c o u r t  State v. Richardson, 20 Kan. App. 2,1 l i .2 d  /, I / - 5  P.o. pp. 
LEXIS 72 (1995).

84 . In rev iew in g  a  sen ten cin g  cou rt's rea so n s fo r  departu re under Kan. Stal. Am  
a b ro ad er sea rch  o f  the record  to exam in e a ll fa c ts  a v a ila b le  to  the sen ten c in g  t  t < >■ 

su b stan tia l and co m p ellin g  reaso n s fo r  d epartu re. Stale  v. Richardson. 20 Kan. A/ />. 2.193... 9ul \2a 1. .
LEXIS 72 (1995).

85 . T rial court d id  not e rr  in fa ilin g  to m ake sp e c ific  fin d in gs to  ex p la in  its reject.* .u  . .  rd

departure o f  h is  sen ten ce, w hich w a s  w ith in  the p resu m p tive  sen ten ce  fo r  h is »lm «.• p> t.
Ann. §  21-4721(c)(2), b ecau se  Kan. Stat. Ann. §21-4718(c) required  sp e c ific  lit . w « .i.v  n ...c  *»«.. - .a r t

did depart. Slate v. Mares, 20 Kan. App. 2d 971, 893 P.2d 296, 1995 Kan. App. Ll'.MS (><> i , <v .v

86 . B ecau se  d efen d an t's  sen ten ces o f  7 7 -m o n th s  an d  3 4 -m on th s w ere  presutnj .m e  . , t. . *...s

w ithout ju r isd ic tio n  to co n sid er  th e  appeal pu rsu an t to  Kan. Stat. Ann. § 21-4721(c)(1). Si.ac r. Peal. .'•/ 'in. App. 2d 
816, 893 P. 2d 258, 1995 Kan. App. LEXIS 53 (1995).

87 . T rial court's d ec is io n  to  im p ose defen d an t's sen ten ces  o f  7 7 -m o n th s  and 3-t-i le,

b ecau se  the sen ten ce  w a s  not in con sisten t w ith  the p resu m p tive  sen ten ce , the d e c t s i . n  ,>u ; i ie

o f  the grounds sp e c ifie d  in Kan. Stat. Ann. §  21-4721, and it w as not a  departure s.-ntc «.e >. u a , ,m.
Stat. Ann. § 21-4721(a). State v. Peal, 20 Kan. App. 2d 816, 893 P.2d 258. 1995 Pun I, •/> , E . \ . 5 1 u  > -.

88 . U n d e  certa in  c ircu m stan ces a  departure sen ten ce  can o c c u r  w ith in  the co n te s t ot c  s c .

c reatin g  a  ground fo r  ap p ea l under Kan. Slat. Ann. §  2I-4721(a). State v. Peal, 2" P.m. App. 2,1 Mo, *9j , 2,i J . v ,  p/95
Kan App. LEXlS 53 (1995).

89 . W here d efen d an t p led  gu ilty  to  three cou n ts o f  b u rglary  com m itted  while lie w.i» .m - - i. .• t
fo r  a  p rev iou s fe lo n y  con v ic tion , the court, under Kan. Stat. Ann. § 21-4721(c)! 11, Inckc jut is diction  (*• i v \ : c\\ e

sen ten ce, w hich w as  w ith in  the p sum p tive sen ten ce  fo r  the crim e; un der Kan. Stat. Ann 2 I—H>ti5,!t,n, _.ik. ilie

com m ission  o fn e w  fe lo n ie s  w h ile an  o ffe n d e r  w as se rv in g  a  sen ten ce fo ra  prcv'ot my It!.,  c** ng

requirem ents o f  Kan. Stat. Ann. §  21-4608, d e fen d an t p rop erly  w as sentenced to  m e.ircc non n r  t,.c  *m . n.. . I 

the im p osition  o f  a prison  sen ten ce  fo r  the n ew  c rim e did n ot con stitu te  a  departure, as d e f ie d  . Kan. Si.it. Ann. 21-
4703(f). State v. Burrows, 23 Kan. App. 2d 342, 929 P.2d 1391. 1997 Kan. App. LI.MS 6 (1997).

9 0 . A p p ella te  co u rt p rop erly  d ism issed  defen d an t's ap p eal from  a tr ia l court's im positi n <ec

sen ten ces b ecau se  defendant's a lleg a tio n  th at the tr ia l court abu sed  its d isc re tio n  or.I.   i e >. ntc. a . ..e  o f

the grounds o f  ap p ea l sp ec ified  in Kan. Stat. Ann. §  21-4721. State v. McCollum, 21 K.m App. 2d -hi, *>.> /:.'«/1258, 
1995 Kan. App. LEXIS 85 (1995).

9 1 .  U nder certa in  c ircu m stan ces a  departure sen ten ce  can o c c u r  w ith r . the contest o f  consecutive sentet es thereby 
creatin g  a  ground fo r  ap p ea l under Kan. Stat. Ann. §  21-4721(a). State v. Peal. 2d Kan. App. 2d 8 16. 893 P.2d 25*. 1995 
Kan. App. LEXIS 53 (1995).

92. W here the tr ia l court in itia lly  im p osed  an  upw ard du rational sen ten ce, it h.nl authority, .mei rcvo*. .u.iuoit, to 
im p ose a lesser, p resu m ptive, sen ten ce. State v. McGill, 271 Kan. 150, 22 P.3d597 , 2t>(H Pan. L E X IS 277 all).

9 3 . W hen a  law fu l sen ten ce has b een  im p osed  under the K an sas  S en tencing G u id elin es A«.t, a  .sentencing ...m il h...> no

.et 

-1C 

■ r...< i pp.



K.S.A. §21-4721
Page 15

ju r isd ic tio n  to  m o d ify  that sen ten ce  e x c ep t to co rrect arith m etic o r  c le r ic a l errors, pursuant to  Kan. Stat. Ann. §  21-4721', 
n to iv  ver, t' • " la in  lan gu ag e  o f  Kan. Stat. Ann. §  22-3705  d o e s  n ot au th orize  a  d istr ic t cou rt to  m o d ify  a  sen ten ce , but 

m ere' " s tv  • 'tat n d efen d an t m ust se rv e  the m an datory  ja i l  tim e b e fo re  h e  o r sh e  is  e lig ib le  fo r  p rob ation , su sp en sio n  

o r  i iv'i i s '  tonce. »r p a ro le . State v. Smith. 26 Kan. App. 2d272, 981 P.2d 1182, 1999 Kan. App. LEXIS543
(199'

9 4 . In tw o c o n so lid a ted  c a se s , w h ere  d efen d an ts ' u n derly in g  sen ten ces w ere  im p osed  b e fo re  each  d efen d an t serv ed  the 

m an datory  ju il  tim e, d e fen d an ts w ere required  to  serve  th e u n derly ing  sen ten ces  a f te r  d efen d an ts' resp ectiv e  p eriod s o f  

p rob ation  w e re  rev o k ed , and the d istric t court h ad  no p o w er  to  m o d ify  the sen ten ces , pu rsuant to  K.S.A. §§ 22-3705,21- 
4:21. State v. Smith. 26 Kan. App. 2d 272. 981 P.2d 1182, 1999 Kan. App. LEXIS 543 (1999).

9 5 . 1 ' | *i. c| , so n v n c e  v io la te d  Kan. Stat. Ann. §  21-4720(b)(4), w h ich  p ro v id es  th at the total co n tro llin g

s  \  . d t"  ice d ie  b a se  sen ten ce, a  court d id  not e rr  b y  in creasin g  d efen d an t's  b a se  sen ten ce  to  3 8  m onths

a ->••■'.w i o . i  1 o ilie r  cou n ts to 19  m onths; Kan. Stat. Ann. §  22-3504 en ab le s  a  court to  co rrect an  illeg a l

s e .  ir  u ! .  , : >o  d efen d an t had n ever b een  le g a lly  sen ten ced , a  p ro p er  sen ten ce  cou ld  later b e im p osed .

1 .u 1 . . .  rim 1 • .a. S: Ann y  21-972! (c)(2) d id  not p reclu d e rev iew  o f  the resen ten cin g . S tate  v. Baldwin, 24 Kan. App.
:  ’ 1: • t :22 !'>97 Kan. App. LEXIS 102 (1997).

9' ' '  ' •nd.u. - com ietions a ul sentences fo r  sec o n d -d e g re e  m urder, ag g ravated  rob b ery , and fe lo n y  th eft w ere  upheld in 

c mu wi ll an 1 ’peal t' it was filed pursuant to Kan. Stat. Ann. § 60-1507  b ecau se  the H a l cou rt p ro p erly  ad v ised  

(I ' t o f  h :s ri t o f  allocution, b e c a u se , b ased  on th e fact that Kan. Stat. Ann. * 21-4713  and Kan. Stat. Ann. §
I an  1 :; . I depai to re  by agreem en t o f  the p ro secu tio n  and d e fen d an t, d efen d an t's  ap p ea l o f  the 

«' ' "  i 'V  —e-l v» is n o t p erm iss ib le , and b ecau se  th e trial co u rt, w hich m ad e fin d in gs o f  fa c t a s  to

1 o- ■ ' ■;> in  e, pr. • a '  t, ! lo w e d  Kan. Stat. Ann. § 21-4718(c). Soto v. State, 23 Kan. App. 2d 85,
I ./<•.. S’ 1)9 (1996).

9 *  ' 1 ' 1 1  • M s  Ivcn  im p osed  under K an sas  Sen tencing G u id elin es A ct, the sen ten cin g  court h as no

j i  ' < y  that > ■ . n e e  except to correct arith m etic  o r  c le r ic a l e rro rs  pursuant to Kan. Stat A 1. §  21-4721(i).
1 s o  i ju r js i,: ; n fo r  a sen ten cin g court to  co n sid er  o r  recon sid er p o ss ib le  sen ten ce  departure from  the

r d i .• sen ten ce  h as been im p osed  and the sen ten cin g  p roceed in g  h as been  con clu d ed . State v.
il ’ ' •/. 8":. 926 E ' I '<53, t'E'fi Kan LEXIS 146 (1996).

V u - ! 110 i 1- 1 * on    n 'in t !  defendant's c la im  o f  p re ju d ice  reg ard in g  the S tate  o ffe r in g  a  p le a  bargain

t .\  v > w . . ' , 1 w u l i  the identical crim es as d efen dan t, but not to  d e fen d an t; the K an sas Sentencing

< . Kan  v<„/ I'n 21-471)1 et seq ., deprived the d is tr ic t court o f  the ju r isd ic tio n  to  reco n sid er  a  departure

1 !"•■ sem -n .v s or to modify those sen ten ces e x cep t to co rrect a  c le r ic a l error, and Kan. Stat. Ann. §
2 , ed the up; e o m i t  l io in  rev iew in g defendant’s sen ten ces , w hich w e re  w ith in  the presu m ptive lim its,

I s State I S . 'ttv. 266 Kan. 886. 975 P.2d801, 1999 Kan. LEXIS 106 (1999).

91' ' ' • •nee may be o n r e e 'e d  at any time under Kan. Stat. Ann. §  22-3504; an ap p eal from  the sen ten ce  im p osed

f mu’ 't •' or aOer Inly I, 1993, w as lim ited pursuant to  Kan. Stat. Ann. § 21-4721. State v.
< /- I "  ". . 94 Kan. LEXIS 68 (1994).

I ” '» 'd a m  m o v e d  to e x c la d e  a p rio r con v iction  from  con sid eration  a t sen ten cin g  b ecau se  it w a s  an e lem en t o f

I "V r . e i -• > a sc.v o llen d er, and the S tate  u n su ccess fu lly  a sk ed  the tr ia l cou rt to  overru le  defendant's

n .•. a te  p. . Nerved fo r  ap p eal th e issu e a s  to  w h eth er the tr ia l court erred  b y  not co n sid erin g  the prior

c  ,yli 1 :.c b e tM  p ta c iic e  w o u ld  have been fo r  th e State to  o b jec t o r  take ex cep tio n  a fte r  the court's ru ling).

A ", 96 (‘3,12811. :o»t J E ai. Anp. LEX/S 84 (Kan. Ct. App. 2004)
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1 0 1 . F inding that the fa c t that d e fen d an t a b sco n d ed  from  the cou rt's ju r isd ic tio n  lor two m . ii> "  id

co m p ellin g  reaso n  to  depart from  the p resu m p tive  sen ten ce  o f  probation was proper. .•/../»• r. .W. . . . . . .  .  >

P. 3d  58, 2001 Kan. LEXIS 489 (2001).

10 2 . Trial cou rt articu lated  su b stan tia l an d  co m p ellin g  rea so n s for d cp a itin g  dou :u.. . Ii . r
d efen d an t's c o n v ic tio n s  fo r  ag grav ated  ro b b ery  an d  k idn app in g w here dcfendam i,.n. .. . pi cm . y
19  y e a rs  o ld , d id  not in stigate  the in c id en t, had nothing to  gain  from the incident, lu d  a soppm tic c . y, s

e m p lo y er  rep orted  h e  w a s  a  g o o d  w o rk er; th ough  n o s in g le  facto r  w as  su ffic ien t lo  support the de, . . .u i .k I the rs

w ere  p rop erly  co n sid ered , and in con ju n ction  th ey  ju s tif ied  the departure. Slate v. ,\hnt . .  Km . m> , '3,1 ll
Kan. LEXIS 159 (2001).

10 3 . R eview in g  a  departure sen ten ce  u n d er the au th ority  granted it by Kan. S;„t. Ana 21-1 '2 
o f  K an sas determ in ed  that the p resu m p tive  g u id e lin es  sen ten ce  w a s  2 y e a rs ' piobaticm lo r  Mall:

sen ten cin g  co u rt d id  n ot, a s  req u ired  b y  Kan. Stat. Ann. §  21-4716(a), state for the rec. d l h .  ia- g
rea so n s  fo r  dep artin g  w hen it im p osed  a  sen ten ce  o f  a  5 -y e a r  probationary pciiotl. i, u iu .
sen ten cin g  co u rt cou ld  c ite  ap p rop ria te  rea so n s  ju s t ify in g  the imposition o f  a clop;' u. • s .m c ik e  .... ..  .. .... i
sen ten ce. State v. White sell, 270 Kan. 259, 13 P.3d 887, 2000 Kan. LEXIS 988 (2u0n).

104 . D efendant's sen ten ce  w as vacated  b ec a u se  du e p ro c ess  dem an ded , at a  m inim um , a I'm-, ic i a I • ' >f

p e iju ry  w ere sa t is fie d  b e fo re  perju ry  w as  used  a s  a  b a s is  fo r  an upw ard sen ten cin g d op ;u :.u v , . i> 2: d)
req u ired  the cou rt to firs t rev iew  the tr ia l court’s  departure fin d in gs lo  determ in e il'ilio  e \ id icc  js ,

then th e cou rt h ad  to  rev iew  th o se  fin d in gs to  s e e  i f  they con stitu ted  su b stan tia l .in.l co m p ellin g  i ,  . . .  v.

Smart. 26 Kan. App. 2d 808, 995 P.2d 407, 1999 Kan. App. LEXIS 1466 (1999).

105 . U nder Kan. Stat. Ann. §21-4721(d), a  sen ten cin g  cou rt's findings o f  fact and ic. i n s j . i e
supported  by the ev id en ce  in the record  and con stitu te  su b stan tia l and compelling iv.o is f  J«.( e
departu re fa c to rs  re lied  upon b y  th e sen ten cin g  cou rt d o  n o t con stitu te  substantial and  n. . .i>. m y  ic  is

a qu estion  . f la w .  State v. Chrisco, 26 Kan. App. 2d 816, 995 P.2d 401. 1999 Kan. App. LEMS I4t>5 (I

106 . S en ten cin g  court's d ec isio n  to  depart d ow n w ard ly  from  the presumptive s e n te n c e s  I'm . lei. l.mt's c> r
three counts o f  ag g ravated  indecent lib e rt ie s  w ith  a  ch ild  an d  one count o f  indecent libeti.es w idt a , !  1 e
d efen d an t on p rob ation  w as reversed  an d  rem anded fo r  resen ten c in g . The findings that cmiiun.miy .

se rv ed  by reh ab ilitation  and that a  treatm ent p lan  w as  av a ila b le  were not suppotted by i ., ecu.  . . . . . .  , /»,
Stat. Ann. §  21-4721(d). The sen ten ce  im p osed  d id  not p ro v id e  fo r  defendant’s rehalnl i.ition . .. it

p lan  d id  not in c lu d e a  treatm ent p lan  fo r  p ed o p h ilia  o r an y  oth er type o f sex u a l disorder, and an J
as  a  facto r  to  d ep art dow n w ard ly  from  th e presum ptive sen ten ce  had  to  in clude treatment for the . chav . . . . .  . t he

crim e. State v. Chreco. 26 Kan. App. 2d 816, 995 P2d 401, 1999 Kan. App. LEXIS 146.1 (.’•jyyj

107. S en ten cin g court's d ec isio n  to  depart d ow n w ard ly  from  the presu m ptive sentences for del', dan r
three counts o f  ag g ravated  indecent lib e rties  w ith  a  child  an d  on e count o f  indecent lib erties  w nit a cm . • : >>• 

defen d an t on p rob ation  w as reversed  an d  rem an ded  fo r  resen ten c in g  pursuant to Kan. Stat. Ann. tSs 21-473 !0l) w nerc, 
am on g other th in gs, the sen ten cin g  court found  that defen dan t w as su pportin g  a fam ily. A lthough dtere v \ i.ici that 
d efen d an t had a  lo v in g  rela tion sh ip  w ith h is  ch ildren  that rem ain ed  in the home, there "  as n. . .Icik ot
a  d an g er  to them  i f  g iv en  probation , and the application o f  the "supporting a  family" factor w a s ., >esti. \ . aere
w as reason  to  b e liev e  that defen dan t co u ld  harm  th e v e ty  ch ildren  he w as supporting . State v. Cnrisco.  ..........  .1 >. 2d
816, 995 P2d 401, 1999 Kan. App. LEXIS 1465 (1999).

108 . A p p ella te  court em p lo y s  a  tw o -s te p  te st w hen d eterm in ing i f  a  sen ten cin g  departure is supported by <siuu... 1 and 
com p ellin g  rea so n s as  required under Kan. Stat. Ann. § 21-4721(d). I f  e ith er test has not been met, the > .i cncii . mirt 
has erred  in im p osin g  a  departure sen ten ce. State v. Chrisco. 26 Kan. App. 2d 816, 995 P. 2d 401, 1999 Kan. App. LEXIS 
1465 (1999).

109. A p p ella te  court em p lo y s  a  tw o -s te p  test w hen determ ining i f  a  sen ten cin g  departure is supported I . .istaiu.al and



K.S.A. §21-4721
Page 17

con  :' Ming rea so n s ns req u ired  un der Kan. Slut. Ann. §  2l-4721(d). The first step is  an ev id en tiary  te s t  that req u ires the 

ap p c  .no , .u u ;  'd e te rm in e  i f  the fa c ts  stated  b y  the sen ten cin g  ju d g e  in ju s t ify in g  departure are supported  b y  the record . 

Sm n - 1  Chrisco, 26 Kan. App. 2d 8 16. 995 P.2d 401, 1999 Kan. App. LEXIS 1465 (1999).

110 .  A p p ella te  cou rt em p lo y s  a tw o -s te p  test w hen d eterm in in g  i f  a  sen ten cin g  departure is  su pported  by su bstan tia l 

an il com p ellin g  rea so n s  as  req u ired  u n d er Kan. Slat. Ann. § 21-4721(d). T he seco n d  step is  a  law  te s t  that req u ires the 

a p p e . n e  co m t to determ ine i f  the rea so n s  sta ted  on the record  fo r  departure arc ad eq u ate  to  ju s t i fy  a  sen ten ce  ou tsid e the

p rcn .m n » i\v  i m . Slate v. Chrisco. 26 Kan App. 2d816, 995 P.2d 401, 1999 Kan. App. LEXIS 1465 (1999).

I I ! .  'c u ie n e i" g  cou rt's  d ec is io n  to d ep art dow n w ard ly  from  the presum ptive sen ten ces fo r  d efen d an t’s  con v ic tion s 

fo i i 'eeon t lib e rties  " i t ' i  a ch ild  and one cou n t o f  indecent lib erties  w ith  a  ch ild  and to  p lace  defen dan t

on c  e rsed  and rv n io V  ' fo r  resen ten c in g  b ec a u se  the d ec is io n  w a s  not su pported  b y  su bstan tia l and

c< . • • 'us us req u ired  under K. n. Stat. Ann. §  21-4721(d). The fact that d e fen d an t’s  v ic tim s no lo n g er  lived at

h is hom e w a s  not a su b stan tia l and co m p ellin g  reason  to  depart b ecau se  the v ic tim s h ad  ex p ressed  an in terest in  returning 

to h th eir  m other and h a lf-b ro th ers , q u estion s w ere ra ised  con cern in g  the sa fe ty  o f  the th ree h a lf-b ro th ers

w 1 > 1 • • ! in defen d an t's lion ami there w as noth ing to  support th e con c lu sion  th at the v ic tim s  w ou ld  not be

in ’ • •' me in the n ear future o r  that d efen d an t w ou ld  n o t rep eat the c rim es i f  he h ad  the opportu n ity . State v 
C  ' •/». 2d 8/6, 995 I' 2.1401. 1999 Kan. App. LEXIS 1465 (1999).

1 1 7 cou rt's  d ec is io n  to  •'•art dow n w ard ly  fro n t the presu m ptive sen ten ces  fo r  defen d an t's co n v ic tio n s  fo r

ay  ”  u b e r  e s  w ith a 1 a d o n e  count o f  indecent lib erties  w ith a  ch ild  an d  to p la c e  d efen d an t on

pi • I and . . . m i ’ ,  e le i’eing b ecau se  th e d ec is io n  w as not supported  by su ffic ien t ev id en ce  a s

re tat. Ann. (  2 ! -  7. ' tj. A m ong o th er th in gs, the find in g that d efen d an t w as  not a  d an g er to  children

wi d b y  an exp ert’s  tc.vt n iv, and d efen d an t’s  lo v in g  rela tion sh ip  w ith h is three ch ildren  did  not support a

fit t w as not a d  ■ el i Id; en. Stale »•. Chrisco, 26 Kan. App. 2d 816, 995 P. 2d 401, 1999 Kan. App.
L!

I ! t’s  d ec is io n  i • d p t  d ou  n w ard ’y  fro m  the presu m ptive sen ten ces  for defen d an t's co n v ic tio n s  fo r

thr. • la v a tcd  indecent lib erties  w ith a ch ild  and on e count o f  indecent lib erties w ith  a  ch ild  and to  p lace

d , '••*n w as rcver-cd  ■ 1 r fu n d ed  for resen ten cin g  pursuant to Kan. Stat Ann. §  21-4721(d) w here,

a "  ■' • '• in fs , tb e  sen ten eii •• t t e ' i V ueav 'y  upon the testim on y o f  an ex p ert w ho op in ed  that defen dan t w as 

t v  s e  thru v  • i ■ \ e ly  con troverted  the ju ry 's verd ict, th e  sen ten cin g  cou rt's  r e lian ce  on the

t s t  liab le , and ii» i ' y  w as to  grant a ju d g m en t o f  acq u itta l o r  a  new  trial rather than p rob ation  a s  a

■ rc. Slate e. Cln-h ... 26 Kan. App 2d 816, 995 P.2d401, 1999 Kan. App. LEXIS 1465 (1999).

11 > "  it 's  d ec is io n  to d •;• tit d ow nw ard ly  from  the presu m ptive sen ten ces for d efen d an t's co n v ic tio n s fo r

t! • "  w a tc d  indecent b ies w ith a ch ild  and one count o f  indecent lib erties w ith a  ch ild  and to  p lace

i n w as  ro v er  I ' re n: led f»r resen ten cin g  b ecau se the find in g  that d efen d an t w as  not a  danger

t" I' v . l  by  v  : ' evid 'c e  a .  required  un der Kan. Stat. Ann. §  21-4721(d). A lth ough  a  c lin ica l

I • ' s e m ;'1 * • I that they d id  not b e lie v e  defen dan t w a s  a  d an g er to so c ie ty , it co u ld  not

1 !,.,(| 1 1 . 1  ’ • "  i to e inmit .sim ilar c rim es  o r an y  other c rim es b ecau se  he had a  fe lo n y  and

in • iii.a l te n  I ,'•• s .  ! m .illoeutc  to  the c rim es fo r  w h ich  he w as  con victed . State v. Chrisco, 26
I "1. 9‘>5 P 3J 10!. !■ , I; . IE M S 1465(1999).

II ' • ■■■■•' h ad  no ju r isd ie ti >■; regard in g  defendant's c la im  o f  p reju d ice regard in g the S tate o ffe r in g  a  p lea

I lieo . \s !io  I "  i:!i the id en tica l c r im es as  defendant, but not to  d efen dan t; the K an sas

5 - A c t  .K m  8  ' ’ » /  '!-■! 70! ct >oq., d ep rived  the d is tr ic t co u rt o f  the ju r isd ic tio n  to  reco n sid er  a

i m 's  l:m I' M e -  •> out 1 fy  ib o se  sen ten ces ex cep t to co rrect a c le r ic a l error, and Kan. Stat.
1 o up ' i • o i rovio" m g defendant's sen ten ces, w h ich  w e re  w ithin the presum ptive

I V .  ' ’ • ''an *80 , 975 P.2d 801. 199, Kan. LEXIS 106 (1999).

' n g s  ol ' » '  ' ms i s t i f i  ing a  departure w ere supported  b y  ev id en ce  in the record  and

i  d n*l e •]•■•' f. i il.- ut ire ; defendant's attitu de tow ard s h is p aro le , h is  com m ission

o  i p a ro le , and 1.1- !■ > • an n. scon d er on tw o o c c as io n s  w ere  su bstan tia l and com p ellin g  rea so n s fo r
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1 1 7 . D eparture sen ten ce  w a s  p ro p erly  im p osed  pu rsu an t to Kan. Situ. . (  hi. - <- ■■ a .u . i

d e fen d an t's  c r im es w ere  p art o f  a  m a jo r  o rg an ized  d ru g m an u fac l tiring act a  . \ ,i -
4717(a); b ecau se  th e  trial co u rt re lie d  on statu tory  ag g rav atin g  facto rs , su ch  lac  ■ i s w .  . ....... n ... a  a

m atter o f  law , and there w a s  com p eten t ev id en ce  su p p ortin g  each  factor. State r. IKm a. 24 A an.
P. 2d 188, 1997 Kan. App. LEXIS 137 (1997).

1 1 8 .  D efendant’s d u ra tio n a l d ep artu re sen ten ce  o f  2 4  m onths' im p risom .icr.: . .a ic ti.n i

in c lu d in g  p o s se s s io n  o f  c o c a in e  w ith  the in tent to  se ll in v io la tio n  o f  Kan . Sun an, • - . i l fai,  . .. e

w h ere  ( I )  d efen d an t w as in  p o s se s s io n  o f  p ack ag in g  m ater ia ls  and te leco m m ... cm . , c m .  ' c >  le

d istrib u tion  o f  d ru g s and c o n tro lled  su b stan ce , a s  id en tified  in  Kan. Stat. Ana y  2, - .  . h fT  .

in p o sse s s io n  o f  la rg e  am ou n ts o f  co c a in e  a t the tim e o f  h is a rre st, u  ith      . . .  . .i .s < .

pursuant to  Kan. Stat. Ann. §  21-4717(a)(1)(F), (3 )  d e fen d an t's  argum ent m a . . ; - ■ x -  ,  . > I

o n ly  i n " ’nusual" c a s e s  w a s  w ith ou t m erit, an d  (4 )  d efen d an t fa ile d  to sh o w  tl.a . . .  O' ....1 h , c  ' , an

m ajo rO iu g  crim es, even  in a  larg e  urban a rea . State v. Davis. 2 6 2 Kan. 711,941 P.2J946, lv ;7  Kan. L, . . > / 2).

1 1 9 . A p p ella te  stan d ard  o f  rev iew  fo r  a  departure sen ten ce  req u ires a  d eterm in ation  o f  w h eth er th e  i , sta led  I • ’ be 

sen ten cin g  court in ju s t if ic a t io n  o f  departu re a re  su pported  by th e record  and \ . . ub . ig

rea so n s  sta ted  on th e record  ad eq u ate  to  ju s t i fy  a sen ten ce  o u tsid e  the pre>uuir  a c  >c. .  . .  < ate  a . 262
Kan. 392, 940 P.2d 11.1997 Kan. LEXIS 86 (1997).

12 0 . On d efen d an t's ap p eal o f  a  trial cou rt's  im p osition  o f  a departure > ,m e i ..c  a n e .  - j . . . . . .  . I

a ssa u lt  o f  a  law  en fo rcem en t o ffice r  un der Kan. Stat Ann. §  21-3411, th e a p p , ..!.■» it w .. . , ui . .  . .  . a.
§  21-4721 to  determ in e  w h eth er the tr ia l cou rt's  fin d in gs o f  fac t and rea so n s  ju s i  i j . ng d . , a itu rc  we<c ppm Ad hy

su b stan tia l com p eten t ev id en ce  and con stitu ted  su b stan tia l and co m p ellin g  rea so n s for d ep artu re a s  a  inatiei o f  Ian. Smte
v. Eisele. 262 Kan. 80. 936 P.2d 742. 1997 Kan. LEXIS 78 (1997).

1 2 1 . D enial o f  d efen d an t's m otion  fo r  a  dow n w ard  sen ten ce  departure w a s  | , i . .  c s . .,

gu id e lin es , and d e fen d an t fa ile d  to  sh o w  that the sen ten ce  resu lted  from  | ire, . . .  - .  V  'nr. A - < 21-
4721(e)(1). State v. Windom. 23 Kan. App. 2d 429. 932 P.2d 1019, 1997 Kan. . 1/, /..

12 2 . "C onditional re le a se "  un der ch ap ter 2 1 ,  an d  a lth ou gh  it w a s  defined  u n o .i Kan    .. . el c

c o u rt im properly fo c u se d  on Kan. Stat. Ann. §  21-4619 regarding expungem ent o f  certain  c . a  .en . aim !.,<n.. /. .Ian. 
§  21-4721 d ea lin g  w ith  the departu re o f  sen ten ces  to con c lu d e  that a leg is la tu re  im cinlc.1 a b ro ad er u se  for the m eaning o f  

the term in ch apter 21  when th e defin ition  set forth  in Kan. Stat. Ann. § 22-3718  ap p lied  to a ll c a teg o rie s . State v. Araileo, 
261 Kan. 286. 933 P 2d  122, 1997 Kan. LEXIS 4 (1997).

12 3 . Where defendant pled guilty to three counts o f  burglary comm itted whi.c he u ..s  . e sc a p e e  fi men; c. i. a 
for a previous felony conviction, the court, under Kan. Stat. Ann. §  21-472l(c)(l), la. .• ,s<! i rc j '
sentence, which was within the presumptive sentence for the crime; under K.ia S '.a . tan - I  ag e
commission o f  new felonies while an offender was serving a sentence for a pi cm. . s  k .  u \ , . .. ..• .. . • c .u .n g
requirements o f  Kan. Stat. Ann. §  21-4608, defendant properly was sen ten ced  to ine.ucci.ui.ai fur the . . .n c , ,  a. I 

the imposition o f  a prison sentence for the new crime did not constitute a departure, as d efin ed  in Kan. Stat. Ann. y 2 1 -  
4703(f). State v. Burrows. 23 Kan. App. 2d 342. 929 P 2d 1391, 1997 Kan. App. LEXIS 6 (1997).

12 4 . Under Kan. Stat. Ann. §  21-4721 (d), on ap p e a l, the rev iew  o f  a  departure sen ten ce  is lim ited  to w h eth er the sen ten cin g  

co u rt's  fin d in gs o f  fa c t and rea so n s  ju s t i fy in g  a departu re a re  supported  b y  the ev id en ce  in the record  and w h eth er th ese  

fin d in gs con stitu te  su b stan tia l and c o m p ellin g  rea so n s fo r  departure. A lso , under Kan. Stat. Ann. y' 21-472l(e), in an y  

ap p e a l, the ap p e lla te  court m ay  rev iew  a  c la im  th at the departure sen ten ce  resu lted  from  p artia lity , p u  ice, op p res >n, 

o r  com rp t m otive , o r  that th ere  w as an  e rro r in com p u tin g  crim in al h istory  o r  c rim e sev en ty  level am i u der Kan Siat. 
Ann. §  21-4721(1), th e sen ten cin g  co u rt sh all re ta in  au th ority  irresp ective  o f  any n o tice  o f  ap p ea l fo r  on ,  a lic r  en try  

o f  ju d g m en t o f  con v iction  to m o d ify  its  ju d g m en t and sen ten ce  to  correct an y  arith m etic  o r  c le r ic a l ro is . State u Mi Her, 
260 Kan. 892. 926 P.2d 652, 1996 Kan. LEXIS 146 (1996).

departure. State v. Billington. 24 Kan. App. 2d 759, 953 P.2d 1059, 1998 a.../ ■'

v\
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125. Tri.il court's upward durational sentence imposed fo llo w in g  d efen d an t’s  co n v ic tio n  o f  lev e l 4 ag g rav ated  b attery , w as 

affirm ed:. u.-h the trial court should not have co n sid ered  defen d an t's su b seq u en t d r iv e -b y  sh o o tin g  o f  a  w itn ess a s  an

a 'a  r in sentencing dcfimd.mf, defendant's " x c e ss iv c  bru tality  tow ard  the v ic tim  in d ep en d en tly  ju s t if ie d  the

d, mi- .'.'an. Slat. .Inn. )' 2 :-4 '2 l(d )(Supp. 1^*3). Stale v. Valentine, 260 Kan. 431, 921 P.2d 770, 1996 Kan.
LEXIS i "V.

126 . No cr ir occurred where a district court based its departure dow nw ard  in d efen d an t's  c a se  on  the fa c t  that the degree  

o f  harm a trihutable to  the crime was significantly less than ty p ica l, th at the v ic tim  w as  an  a g g re sso r  o r p artic ip an t in the 

undei lying incident, and four other factors. Stale v. Favela, 259 Kan. 215, 911 P.2d 792, 1996 Kan. LEXIS 19 (1996).

127. I ' id r Vnt. Stat. AInn. /  21-4''21(d)(1), substantial ev id en ce  supported  th e trial cou rt's  fin d in g  that d efen d an t, who 

v  . '■ v d  for vi ' a itary  "'daughter, was not a threat to  so c ie ty  w h ere  th ere  w a s  ev id en ce  th at d efen d an t w as

r  V  I. ■<■- ....................S t, t e n Grady, 2 5 8 Kan. 72. 900P.2d 227, 1995Kan. LEXIS 109 (1995).

17V. I Stat. Ann. $  21-4721 ’ (I),  substantial ev id en ce  supported  th e trial cou rt's  fin d in g  that d e fen d an t, w ho

was being .n e e d  for voluntary man. laughter, w ent to  the v ictim 's h ou se  ou t o f  con cern  fo r  th e v ic tim 's  w ife  w h ere 

d a"  ’ » iwnre o f the violent iv' " mtship between the victim and his w ife  and where d efen d an t to ld  the tr ia l court 

ai mci it he went to the v'ctuif.. house with the intent lo help  the v ic tim 's  w ife  "and th at w as  it." Stale v. Grady,
2. . '  . ' ”<l P.2d227, IM S Kan LEXIS 109 (1995).

I ?<>, t ■ r <• Stat. Ann f  2I-4~2!(A ). the reviewing court must d eterm in e w h ether the sen ten cin g  cou rt's  fin d in gs o f

f  isiifyn ' ; n '  i  e M tr'w ied  '\v  su bstan tia l com p eten t ev id en ce  and con stitu ted  su b stan tia l and

C - 'er  , State v. Richardson, 20 Kan. App. 2d 932, 901 P.2d 1, 1995 Kan. App.
1

1 ■ . ' lim e that e 'a p se .! • a defendant's last fe lo n y  con v iction  is a  su b stan tia l an d  co m p ellin g  reason  fo r

d 2an. Stat. Ann. V is to be viewed in light o f  the p u rp oses o f  th e g u id e lin es  and the fac ts  o f  the

c  V I  1-anlsun. 20 Kn.t >. - ,2dV.32. 901 P.2J 1, 1995 Kan. App. LEXIS 72 (1995).

1 3 1. If an a; e lla tc  court finds that c ith er te st under Kan. Stat. Ann. § 21-4721(d) has n ot been m et, the sen ten cin g  court

e  '.......... ...............i a departure sen ten ce, ami resentencing by the sen ten cin g cou rt is  requ ired . Slate v. Richardson, 20 Kan.
A P 2 d l , l '  S ' ?  (1995).

I a .s' 21-  '21 1 ’ iew o f a departure sen ten ce  to  the fin d in gs o f  lact an d  rea so n s ju s tify in g

d ■ i1 ' y e n n  ’ted I m.- icing court. Slate v. Richardson. 20 Kan. App. 2d 932, 901 P.2d 1, 1995
I  2 (!•>':

I ” . ' ' • a sentencing co nn ' i • iso n s  for departure under Kan. Stat. Ann. §  21-4721, th e court w ill not con du ct

a , ch o f  the record to e \  tunc all facts available to  the sen ten cin g  court to  determ in e  w h ether there w ere

su'wi d 1 compelling reasons tor departure. Stale v. Richardson, 20 Kan. App. 2d 932, 901 P.2d 1, 1995 Kan. App.
I

| i • ncinv •• ■ lo i ■ • ' • into account the lim e that h as e lap sed  sin ce  a defen d an t's last fe lo n y  con v ic tion ,

I .i V - l  nn ' icing court to consider th is facto r  w hen im p osin g  sen ten c in g . Stale v.
I I /. 1‘ Kan. App LEXIS 72 (1995).

• did not err m failing t> i 1 e  specific findings to  exp la in  its  re jec tion  o f  d efen d an t's req u est fo r  a dow nw ard

d " " n e e .  w ' h \\ ■- v ' • presumptive sentence fo r  h is d n ig -re la ted  crim es pursuant to  Kan. Stat.
A  b e c a u se  tan. $  2 1-4 71 S(c) required sp e c ific  fin d in gs o f  feet o r  law  on ly  i f  the trial court

d  « ' Kan.A, 2d 971,893 l ’2d 296, 1995 Kan. App. LEXIS 66 (1995).

I ’ .m i giiid cn prcsi motive post-release su p erv isio n  period , a  trial c o u n  m ust find su bstan tia l an d

c ’ u i e t i '  -p -a! pursuant to Kan Stat. Ann §§21-4721  and 22-3717(d)(l)(C)(ii).
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State v. Rhoads. 20 Kan. App. 2d 790, 892 P.2d 918, 1995 Kan. App. LEXIS 55 11 995i

137 . A p p ren d i d o e s  n o t ap p ly  w h en  a  sen ten ce  im p o sed  is  based on  defendant's cm ninal history score; the I i .:;u es 

S uprem e C ou rt h as carv ed  out an  ex cep tio n  fo r  p r io r  co n v ic tio n s  and has rens. ■> eil ilt.it a sentence within ; • •• •< ..five  

sen ten cin g  ran g e  i?  n ot su b ject to  b e in g  ch a llen g e d  on appeal pursuant lo  Mat. A.m. $ 21-472. . r.

Pennington. 276 Kan. 841, 80 P.3d 44, 2003 Kan. LEXIS 691 (201)3).

138 . W here an  a p p e lla te  cou rt w a s  req u ired  to  rev ie w  departure sentence based upon whether th e sen tencm  mu i ‘s  um g 

o f  fa c ts  ju s t i fy in g  the dep artu re  w e re  su pported  b y  the ev id en ce  pursuant to  Kan. Slat Ann. § 21-4721(1). u! wi re the 

sen ten cin g  co u rt w a s  req u ired  to  sta te  co m p ellin g  rea so n s  on  the record undei Kan. Sun . Inn. §  21-47, ig

the departure, d e fen d an t's  sen ten ce  w ith  resp ect to  h is narcotics co n v ic tio n s  \\.i> im p roper b ec a u se  the se .. irt
i l le g a lly  drew  an  ad v e rse  in feren ce  from  d e fen d an t's  r e fu sa l to disavow a llili.u io n  w uh a  gan g . State u . _ /..//I.

App. 2d 1,26 P.3d 1276. 2001 Kan. App. LEXIS 489 (2001)

139 . W here d e fen d an t w a s  c o n v ic ted  o f  robb in g an  8 9 -y c a r-o ld  m an i: . . i y s .e a l M u e , i i . .  i.i.d  n

gran tin g  the S ta te 's  m otion  fo r  an  u p w ard  d ep artu re in sen ten ce  w a s  rev erse .. .! the m atter rciii.iudc, tg

b ec a u se  the K an sas  S en ten cin g  G u id e lin es  sch em e fo r  im p osin g  u pw ard d .p .n  ,ie  sen te n c es  w a s   ......................  ,„ite
v. Wright, 30 Kan. App. 2d 48. 40 P3d304, 2001 Kan. App. LEXIS 1243 (2001).

140 . W here th e tr ia l cou rt found th at d e fen d an t k n ew  that h is  burglary and robbeiy victims were cldcrh I \ u!i able, 
such findin g w a s  a "su bstan tia l an d  co m p ellin g "  re. so n  w ith in  the meaning o f  Kan. Slat. Ann. $  21-4721: 0(2), nd a 

p rop er b as is  u n d er Kan. Stat. Ann. §  21-4716, fo r  he trial court's upward departure in imposing dcfviu... , > sen  .m e . 
State v. Peterson. 25 Kan. App. 2d 354, 964 P.2d 695, 1998 Kan. App. LEXISS4, 73 A.L.R.5th 7S ‘ ( I 't 'D

141.  N o error occu rred  w h ere  a  d istr ic t cou rt b a sed  its departure dowmv . m in i.iti .uit' . e
o f  harm  attrib u tab le  to  th e  crim e w a s  ^ g n ifica n tly  le s s  than typical, i l .. ,n w i . a.i . .  .e

u n derly ing  in c id en t, and fo u r  o th er  fa c to rs . State v. E'avela, 259 Kan. 215. 911 l ‘.2,l 7/2.  19 /» Kan. , .

142 . B ecau se  sen ten c in g  g r id s  d o  n ot take in to  acco u n t the tim e that has elapsed since a deiendani s last i c . >uy com. iction, 
Kan. Stat. Ann. §  21-4721 p erm its  a  sen ten cin g  co u rt to  co n sid er  th is  fa c to r  when imposing sentencing. State v. 
Richardson, 20 Kan. App. 2d 932, 901 P.2d 1, 1995 Kan. App. LEXIS 72 (1995).

143 . W here an a p p e lla te  co u rt w as  req u ired  to  rev iew  departure sen ten ce  based  i.pon w licth e ^ n ic r  ig

o f  fac ts  ju s t ify in g  the departu re w ere  supported  b y  th e ev id en ce  pursuant t < Kan Slat. Ann 2 1 ' lie
sen ten cin g  court w a s  req u ired  to  s ta te  co m p ellin g  rea so n s  on  the record  u n d e r  ,»/ .-I .  , .t g

the departure, d e fen d an t's  sen ten ce  w ith  resp ect to h is  n a rco tic s  convictions was improper because Hie s .- .icn e in  court 

ille g a lly  drew  an  a d v erse  in feren ce  from  d efen d an t's  re fu sa l to  d isav o w  affiliation with a gang. State v. Atkman, 29 Kan. 
App. 2d 1. 26 P.3d  1276, 2001 Kan. App. LEXIS 489 (2001).

144 . R eview in g a  departu re sen ten ce  un der the au th ority  g n n tcd  it by Kan. Slot. Ann. 3 21-4721, the r> . .cine > H it 
o f  K an sas d eterm in ed  that the p resu m p tive  g u id e lin es  sen ten ce  was 2 years' probation for stalking, an. aiwc ihc

sen ten cin g  court d id  not, a s  req u ired  b y  Kan. Stat. Ann. § 21-4716(a), state for the record the subsum l co ir  . lung
rea so n s fo r  dep artin g  w hen it im p o sed  a  sen ten ce  o f  a  5 - y e a r  probationary period, remand was req. ■ ih lie 
sen ten cin g  court c o u ld  c ite  ap p ro p ria te  rea so n s  ju s t ify in g  th e im p osition  o f a departure sentence and m yose  sucn .1 

sen ten ce. State v. Whitesell, 270 Kan. 259, 13 P.3d 887, 2000 Kan. LEXIS 988 (2000).

145 . G en erally , un der Kan. Stat. Ann. §  2 l-472l(e), th e K an sas Supreme Court has jurisdiction to consider w hether a 
d istric t cou rt eres in d eterm in ing th e  ap p rop ria te  c la ss if ic a tio n  o f  a defendant's prior convictions; a defendant who m\ ites
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error by stipulating to his o r her criminal history cannot request a correction o f sentence under Kan. Stat. Ann. §  22-3504 
after proim. .cem en t o f  sentence. S ta te v. Goeller, 276 Kan. 578, 77 P.3d 1272, 2003 Kan. LEXIS 592 (2003).

146. Where a defendant convicted o f  selling marijuana in violation o f  Kan. Stat. Ann. §  65-4l63(a)(3) and o f  unlawfully 
using a comm unication facility in causing or facilitating the com m ission o f  a felony sale o f  marijuana in violation o f  
Kan. Stat. Ann. § 65-4141 w as sentenced under Kan. Stat. Ann. §  21-4721(e) and could properly appeal on grounds his 
sentence resu lted  from partiality, p re ju d ice , oppression or corrupt motive, § 21—4721(e) was not unconstitutional on equal
protection  grou n d s. State v. Kce. 27 Kan. App. 2d 677, 6 P.3d 938, 2000 Kar.. App. LEXIS 657 (2000).

147. D efend ant's convictions and sen ten ces  for second-degree murder, aggravated robbery, and felony theft were upheld 
in con n ection  with an ap p eal that w as filed pursuant to Kan. Stat. Ann. §  60-1507  because the trial court properly advised 
defen dan t o f  his right o f  a llo cu tio n , b ecau se , based on the fact that Kan. Stat. Ann. §  21-4713  and Kan. Stat. Ann. §  
2 l-4721(c)  perm itted an u p w ard  departu re by agreem ent o f  the prosecution and defendant, defendant's appeal o f  the 
departure »>. u ences that w ere  im p osed  w as not permissible, and because the trial court, which made findings o f  fact as to 
the reason s :.»r the u pw ard dep artu re , p rop erly  fo llo w ed  Kan. Slat. Ann. §  21-4718(c). Soto v. State, 23 Kan. App. 2d 85, 
92 :, /• I "'>6 Kan. App. LI2XIS 139(1996).

M'-'. It is p    in any ap p ea l fo r  the ap p e lla te  court to review a claim  that a sentence that departs from the presumptive
sen ten ce  ic  ,ed Irom p artia lity , p re ju d ice , oppression or corrupt motive. Kan. Stat. Ann. §  2 l-472 l(e)(l). State v.
So  */, :  • Kan. 264. 997 P 2,l hi,4. 2000 Kan. LEXIS 3 (2000).

I : 1 "  ' ' •f-n.lant was set ten yd within the presumptive sen ten cin g  ran ge fo r  the crim e he com m itted , un der Kan.
J  ~2i(c)(l/ i.l e  no appeal from  the sen ten ce. State v. Adams, 29 Kan. App. 2d 589, 30 P.3d 317,
2i. '.LEXIS 773 (21/01j.

I Whet tendant was convict,•,( o f  intentional sec o n d -d e g re e  m urder and w as sen ten ced  to  a  term  o f  im prisonm ent

o ' - • nt' ie trial conn e ’using an upward departure from  the presum ptive sen ten ce  o f  92  to 103 m onths

0  at defendant c r o r  .-.I an ger o f  harm o r  death to  m ore than on e p erson  and that h e  com m itted  the

r. , v  ■ a g e d i n t ' c o j -  >». f a  crack cocaine h ou se, a  d an ger to  so c ie ty  a s  a  w h o le , b ecau se  the fa c ts  sta ted  

by wi i ■ court in juslilic.u. >n o f  departure were not supported  by th e record , and the rea so n s stated  on the record

f  • ’a; i did not adequately ju s t i fy  a sentence outside the presu m ptive sen ten ce. State v. Bailey, 263 Kan. 685, 952
1 r i„. i .r y i?  /■’

I t i l Mn o t e r r  ' to make specific fin d in gs to ex p la in  its re jection  o f  d efen d an t's req u est for a  dow n w ard

dep.u ■ are s sentence, which w as w ithin the p resu m p tive  sen ten ce  fo r  h is  d ru g -re la ted  c rim es pursuant to Kan. Stat.
A ’ I. fv .  s,-s • 1 ' t, Ann. $  21 -4718(c) requ ired  sp e c ific  fin d in gs o f  fact o r  law  o n ly  i f  the tr ia l court

t' .. n  ’  I r ’7J 296. 1995 Kan App. LEXIS66 (1995).

Ic 1 ’ v ,f "V anpenl o f  a scntcivc that fell within the presu m ptive ran ge w as deem ed fr iv o lo u s  b ecau se  lie kn ew  that 

s e i ot ee • mi 'cr Kan. Stat. Ann. §  21-4721 (c)(1); the S tate w as  en titled  to  reco v er  attorneys'

I t ; ,h i : ;• ..sunnl to  Kan. Sup. Ct. R ule 7 .0 7 (c ). State v. Dugan, 29 Kan. App. 2d 71, 25 P.3d
I ' ' •> ( E X P  al t

I ' i  ..........  ' >• whi l e  mi fe lo n y  p rob ation  fo r  three o th er crim in al c a se s , den ial o f

d i fur duration. di in ai ,cp,u hire on  revocation  o f  p rob ation  and sen ten cin g  fo r  the new  crim es
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was proper because appeals form a presumptive sentence w ere  not pern  .a t . t . . . . a e
no appeal was perm itted from a presum ptive sentence, there w a s  no • t . < . p . '/ -/  / et

and conclusions o f  law when a presumptive se nee w as im p osed . S m ic ». .  < *..</, /(/. 9/5/5

LEXIS 664 (1998).

154. If  an appellate court finds that cither test under /fan. S/r//. Ann. $2.  -4'2 n i l  nccn m e t, l i.c  set .rt
erred in imposing a departure sentence, and resentencing by the sentencing com 1 is uqu ircd . State v. K uhai < .an.
App. 2d 932. 901 P.2d 1 .1995 Kan. App. LEXIS 72 (1995).

155 . W here Kan. Slat. Ann. §  21-4721 applied, an appellate cou rt's juusi.iciion »idci ,i ci-n.w.tgc    - .is
limited to those grounds authorized by the statute o r a claim that ihc sen ten ce  was oth erw ise  il le g a l. Suae  r. L1 . 27
Kan. App. 2d 134. 998 P. 2d  1141. 2000 Kan. App. LEXIS 110 (2000).

15 6 . Appellate court had no jurisdiction to hear an appeal o f  a pi t  uinpii c u  . I. an. Sun. Ann. $ 21 - ate
v. Lewis. 27 Kan. App. 2d 134. 998 P.2d 1141. 2000 Kan. App. LLXIS 1 10 (2a ■ /.

15 7 . Defendant's five rape convictions were affirmed, sin ce they w ere sufficm separated by u n it
circum stance to constitute separate offenses rather than one continu ous ineid- t c m  1,'.'. ! : w
the sentences im posed under Kan. Stat. Am.. §  21-4721. State v. Lung, 2a nau. , />•/•/, vo.i p.2a /. , i.
App. LEXIS 1237 (1999).

158 . Under Kan. Stat Ann. §  21-472l(c), following defendant’s crim in al con v iction , ap p e lla te  court w ..s  w ith. it
jurisdiction to consider defendant's appeal from the sentence im posed  b y  the tri 1 • > irt fo r  a fe lo n y  cot' " •! ily
1, 1993 because the sentence imposed was within the ran ge o f  upprupiiute U « .la-, c a t io n  a - > '  .ic . a

"presumptive" sentence. State v. Bost, 21 Kan. App. 2d 560, 9o3 t'.2d 160. I's'4; •/'/’■ u lA iS  142 (i • ■

15 9 . Generally, the appellate court does not have jurisdiction to  con sid er sc, , v

result o f  an agreem ent between the State and the defendant and the sen. - i  ,pi*> >c I.

However, where Kan. Stat. Ann. § 21-4721(c) applies, the ap p e lla te  com  i may , .  « . . e r a  e l.u m  luat m e s u ik , .m  ..•> . . , k e ,il. 

State v. Boswell. 30 Kan. App. 2d9, 3 7 P.3d40. 2001 Kan. App. LEXIS 1181 (2001).

16 0 . Trial court's findings o f  fact and reasons justifying a departure w e re  sup. .1 !  y ev id en ce  in n

constituted substantial and compelling reasons for departure; d efen d an t's nllii,. curds his p aro le , . . ,  . . i
o f  crimes while on parole, and his being an absconder on tw o o cc as io n s  u ere miinl  n.i.l c o m p e l l i . . r
departure. Statev. Billington, 24 Kun. App. 2d 759. 953 P.2J 1059, I9's, S Kan . 1, ,  . w.V 13 i/ y y .y .

1 6 1 .  Appellate standard o f  review for a departure sentence requires a d cten n ii .t.eti o f  w h ether the f .e

sentencing court in justification o f departure are supported by the record .m l w. n cie  ure sul g

reasors stated on the record adequate to justify a sentence ou tsid e th. p rc su n ip iu e  sen ten ce, suae  i. Sun _62
Kan. 392. 940 P.2d 11, 1997 Kan. LEX IS86 (1997).

16 2 . On defendant's appeal o f  a trial court's imposition o f  a departure sen ten ce a lte r  she p led  no c o n te s t  to a g g ru  . cd 

assault o f  a  law enforcem ent officer under Kan. Stat. Ann. §  21-3411, the appeals court was required  ly  / i. Si.i: an.
§  21-4721 to determine whether the trial court's findings o f fact and reaso n s i .stifying depanm e wcic > <• . v
substantial com petent evidence and constituted substantial and com p ellin g  reaso n s lo r  departure us a  n u m .  o f  law. Suite
v. Eisele. 262 Kan. 80. 936 P.2d 742. 1997 Kan. LEXIS 78 (1997).

16 3 . In reviewing a sentencing court’s reasons for departure under Kan. Stat. A < a y 21-4 721. the court u . .ct 
a broader search o f  the record to examine all facts available lo the sen ten cin g  court to d eterm ine whciiici u .cic ucro
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su bstan tia l and com p ellin g  rea so n s fo r  departure. State v. Richardson, 20 Kan. App. 2d 932 901 P.2d 1. 1995 Kan. App.
LEXIS 72 t. >95).

16 4 . G en era lly , un der Kan. Stat. Ann. §  21-4721(e), th e K an sas Suprem e C ourt h a s  ju r isd ic tio n  to  c o n s id e r  w h eth er a  

d istr ic t court e n s  in d eterm in in g the ap p ro p ria te  c la ss if ic a tio n  o f  a  d efen d an t's p r io r  c o n v ic tio n s ; a  d e fen d an t w h o  in v ites  

e rro r  by stip u latin g  to  his o r  h er crim in al h istory  cannot req u est a  co rrectio n  o f  sen ten ce  u n d er Kan. Stat. Ann. §  22-3504 
a fte r  pronouncem ent o f  sen ten ce. State v. Goeller, 276 Kan. 578, 7 /  P3d 1272, 2003 Kan. LEXIS 592 (2003).

16 5 . Under fa n . Stat. Ann. f  2 1 -4721(d)(1), su b stan tia l ev id en ce  su pported  the tr ia l court’s  findin g th at d efen d an t, w h o  

w a s  being sen ten ced  fo r  vo lu n tary  m an slau gh ter, w as not a  threat to  so c ie ty  w h ere th ere  w a s  e v id en ce  that d e fen d an t w a s  

m ild -m an n ered , p e a c e fu l, and n o n -v io len t. State v. Grady. 258 Kan. 72, 900 P.2d 227, 1995 Kan. LEXIS 109 (1995).

16 6 . Under Kan. Stat. Ann. §  - 1-4721 (d)(1), su b stan tia l ev id en ce  su pported  the tr ia l court's find in g th at d efen d an t, w h o 

v. '  being > iten ced  fo r  vo lu n tary  m an slau gh ter, w ent to  the v ic tim 's  h ou se  out o f  con cern  fo r  the v ic tim 's  w ife  w h ere 

d tm > aw are  o f  'he v io len t re la tion sh ip  b etw een  the v ic tim  and h is  w ife  an d  w h ere d e fen d an t to ld  the tr ia l court 

at sen ten cin g  that tie w ent to  the v ic tim 's house w ith the intent to  h e lp  the v ic tim 's w ife  "and that w a s  it .” State v. Grady. 
258 Kan 72. m P . 2 d  227, 1995 Kan. LEXIS 109 (1995).
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ANNOTATED R EVISED  C O D E OF W ASH IN G TO N  

C opyright ©  2 0 0 4  b y  M atth ew  B en d er & C om pan y, Inc. 

a  m em b er o f  the L e x isN e x is  G rou p .

A ll r ig h ts  reserv ed .

* * *  STATUTES C U R R EN T TH ROUGH  2 0 0 4  R E G U L A R  SESSIO N  * * •

* * •  ANN OTATIONS CU RREN T THROUGH JU L Y  2 0 0 4  ANN OTATION SERVICE • * *

TITLE 9. C R IM E S * N D  PU N ISH M EN T S 

CH APTER 9 .9 4 A . SEN T EN C IN G  R EFO R M  A C T  OF 1981

GO TO REVISED CODE OF WASHINGTON ARCHIVE DIRECTORY

Rev. C^de Wash. (ARCW) §  9.94A.585 (2 0 0 4 )

'  T 9 4 A .5 8 5 . W hich sen ten ces  a p p ea lab le  — P rocedure — G rou nds fo r  rev e rsa l — W ritten op in io n s.

( I j  A sen ten ce  w ith in  t' stan dard  s e n te n c . ran g e , u n d er RCW 9.94A.510 o r  9.94A.5I7, fo i  an  o ffe n se  sh a ll not be 

ap p ealed . For p u rp o ses n is  sec tio n , a  sen ten ce  im p osed  on  a firs t- tim e  o ffe n d e r  under RCW  9.94A.650 sh a ll a lso  be 

d eem ed  to  be w ithin the stan dard  sen te"  "e  ran ge  fo r  the o ffe n se  and sh all not be ap p ea led .

( 2 )  A  sen ten ce  o u tsid e  the stan d aro  sen ten ce ran ge  fo r  the o ffe n se  is  su b ject to ap p ea l b y  the . e fen d an t o r the state. 

The ap p eal sh a ll b e to  the court o f  a p p ea ls  in acco rd an ce  w ith  ru les  ad o p ted  by the su prem e court

(3 )  P ending rev iew  o f  the sen ten ce, the sen ten cin g  court o r  the court o f  a p p ea ls  m ay  o rd er  the defen dan t con fin ed  or 

p laced  on con d itio n al re le a se , includin g bond.

(4 )  To rev erse  a  sen ten ce  w h ich  is  ou tsid e  the stan dard  sen ten ce  ran g e , th e rev iew in g  cou rt m ust find: (a )  E ither that 

the rea so n s  su p p lied  b y  the sen ten cin g  court are not su pported  b y  the reco rd  w h ich  w as  b e fo re  the ju d g e  or that th ose 

rea so n s  d o  n ot ju s t i fy  a  sen ten ce  o u tsid e  the stan dard  sen ten ce  ran ge fo r  that o f fe n se ; o r  (b ) th at the sen ten ce  im p osed  w as 

c le a r ly  e x c e ss iv e  o r  c le a r ly  too  lenient.

(5 )  A  rev iew  under th is sec tio n  sh all b e  m ade s o le ly  upon the record  th at w as  b e fo re  the sen ten cin g  court. W ritten 

b r ie fs  sh a ll not b e  req u ired  and the r  v iew  a rd  d ec i an  sh all b e  m ad e in an ex p ed ited  m anner acco rd in g  to  ru les ad op ' d 

b y  the su prem e court.

(6 )  The court o f  ap p e a ls  sh a ll issu e  a  w ritten  op in ion  in v<nport o f  its d e c is io n  w h en ever itic  ju d g m en t o f  the sen ten cin g 

court is  reversed  and m ay  issu e  w ritten  o p in ion s in an y  o th er c a se  w h ere  th e cou rt b e lie v e s  that a  vTitten op in ion  w ou ld  

p ro v id e  gu id an ce  to  sen ten cin g  cou rts  and oth ers in im p lem enting th is ch ap ter an d  in d ev e lo p in g  a  com m on law  o f  

sen ten cin g  w ith in  the s ta le .

( 7 )  The departm ent m ay  p etition  fo r  a  rev iew  o'" a  sen ten ce  com m ittin g  an o ffe n d e r  to  the cu sto d y  o r ju r isd ic tio n  o f  the 

departm ent. T he rev iew  sh a ll be lim ited  to  . "ors o f  law . Such p etition  sh a ll b e  filed  w ith  the c c i r t  o f  ap p ea ls  n o la ter  than 

n inety  d ay s  a fte r  the departm ent h as  actual K now ledge o f  term s o f  the sen ten ce . T he petition  sh a ll in clude a  certifica tion  

b y  the departm ent that a ll  rea so n ab le  e f fo r ’s  to  re so iv e  the d isp u te  at the su p erio r  cou rt lev e l h av e  been  exh au sted .

HISTORY: 2 0 0 2  c 2 9 0  § 19; 2 0 0 0  c  28 § 10 ; 1989 c  4  § 1 ; 19 8 4  c 2 0 9  § 1 3 , 1982 c  192  § 7; 1981  c  137 § 2 1 . F orm erly 

RCW  9 .9 4 A .2 1 0 .

N O T E S:

EFFECTIVE D A T E - 2 0 0 2  C 2 9 0  §§  7 - 1 1  AN D  1 4 -2 3 : S ee  note fo llo w in g  RCW  9 94A.515 

INTENT -  2 0 0 2  C 2 9 0 : S ee  note fo llo w in g  RCW 9.94A.5I7.

L E X S T A T  W A C O D E  9 .94A .585

TECHNICAL CORRECTION BILL -2 0 0 0 C 28: See note following R C W  9 94A. 015.
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FFFECTIVE DATES -  19 84  C  2 0 9 : S ee  note .a l lo w in g  RCW 9.94A.030.

EFFECTIVE DATE -  1981 C  137 : S ee  RCW 9.94A .905.

EDITOR'S NOTES.

2 0 01  c  10  § 6 . e ffe c t iv e  Ju ly  1 , 2 0 0 1 ,  reco d ified  RCW 9.94A.2IOto RCW 9.94A.585.

EFFECT OF A M E N D M E N T S.

2 0 0 2  c 2 9 0  § 19, e f fe c t iv e  Ju ly  1 ,2 0 0 3 . u pdated  the in ternal r e f  ic e s  in ligh t o f  the 20 0 2  am end m ents to  the sen ten cin g  

statu tes.

JU D IC IA I. DECISION S

AN A LY SIS

C on stitu tion ality .

In gen eral.

C h allen ge  to  p roced u re .

Sta idard o f  review .

CONSTITUTIONALITY..

A  W ashington sta te  ju d g e 's  im p osition  o f  a  9 0 -m o n th  p rison  sen ten ce  fo r  an accu sed  w h o , in p lead in g  gu ilty  to  

k idnapp ing h is e stran g ed  w ife , had adm itted  fa c ts  that su pported , under so m e  sta te  sta tu tes , a  m axim um  p rison  sen ten ce 

o f  53  m onths v io la te d  the accu sed 's  right to  a  ju ry  trial under the U nited S tates C on stitu tion ’s  S ixth A m en dm ent, fo r  ( 1 )  

the ju lg e ,  a fte r  h earin g  the w ife ’s  descrip tion  o f  the k idnapp ing , had im p osed  the sen ten ce, on the b a s is  o f  oth er state  

statu tes a llo w in g  in som e in stan ces an "ex cep tio n a l sen ten ce"  ex ceed in g  the gen eral statu tory  r mit, on  the ground that 

the accu sed  had ac ted  with "d elib erate  cru elty ," a  s ta tu to r ily  enum erated ground  fo r  an en h an ced  sen ten ce  in a  d o n  su c -  

v io len ce  c a se ;  (2 )  the purported fac ts  su pportin g  the fin d in g o f  d eliberate  cru elty  had been neither (a )  adm itted  by the 

accu sed , n or (b ) found by tl e ju ry ; (3 )  un der fo rm er RCW  9.94A.210 (n ow  9 .9 4 A .5 8 5 ) , the ju d g e  cou ld  not h ave  im p osed  

the SO-month sen ten ce  so le ly  on the b a s is  o f  the fa c ts  adm itted  in the accu sed 's  g u ilty  p lea ; an d  (4 )  the right to  a  ju ry  trial 

w as  no m ere p roced u ral form ality , but a  fundam ental reserv a tio n  o f  p ow er in the nation 's con stitu tion al structure. Blakelv 
v. Washington. 159 L. Ed. 2d 403. 124 S. Ct. 2531 (2004).

IN G EN ER A L..

W here d efen d an t h as req u ested  an ex cep tio n a l sen ten ce  b e low  the stan dard  ran ge, the d ec isio n  m ay be rev iew ed  i f  

the court e ith e r  re fu sed  to  ex e rc ise  its d iscre tio n  at a ll o r  re lied  on  an im p erm issib le  b a s is  fo r  refu sin g  to im p ose  an 

excep tion al sen ten ce. State v. Khanteechit, 101 Wn. App. 137, 5 P.3d 727 (2000).

CH A LLEN G E TO PROCEDURE..

A  sen ten ce w ithin the standard  range g en era lly  is  not ap p ea lab le  under th is sec tio n , but a  d efen d an t m ay ch a llen g e  the 

proced u re u sed  b y  the court to  im p ose  a  stan dard  ran ge  sen ten ce. T h erefore, w h ere the cen tral issu e  in v o lv es  a  m atter o f  

statu tory  con stru ction , not a c la im  that the trial co u rt ab u sed  its d iscre tio n , an ap p e lla te  court w ill a llo w  a  ch a llen g e  to  a 

standard  ran ge  sen ten ce. State v. Henderson, 99 Wn. App 369, 993 P.2d 928 (2000).
Su bsection  (4 )  sh ou ld  not be read  as  proh ib itin g  rev iew  o f  errors occu rrin g  in the sen ten cin g  p roceed in g s and it did not 

bar rev iew  o f  d efen d an t's c la im ed  error that the trial cou rt exceed ed  its au th ority  under the S en ten cin g R eform  A ct by 

a llo w in g  the com m u n ity  correction s o ffice r  to  arg u e in fav o r  o f  an excep tion al sen ten ce. State v. Ham s, 102 Wn. App. 
275, 6 P3d 1218 (2000).

STANDARD  OF REVIEW ..

D efendant cou ld  n ot appeal from  a standard  ran g e  sen ten ce, w h ere the tr ia l court co n sid ered  d efen d an t's req u est fo r  

ap p lication  o f  a  m itigatin g  facto r, heard  ex ten siv e  argum ent on the su b ject, and then ex erc ise d  its d iscre tio n  b> denying 

the request. State v. Cole, 117 Wn. App. 870, 73 P.3d411 (2003).

RESEARCH  REFERENCES
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ALR .

D ow nw ard departu re un der §  5 K 2 .13  o f  U nited S ta tes S en ten cin g  G u id e lin es  (1 8  U .S .C . A p p .) perm ittin g dow nw ard 

departu re fo r  d e fen d an ts  w ith s ig n ific an tly  red u ced  m ental cap a c ity  co n v ic ted  o f  non vio lent o ffe n se s . 128 ALR Fed. 593.

USER NOTE: F or m ore  g en era lly  ap p lic a b le  n o tes , s ee  n o tes  under the first sec tio n  o f  th is head in g , part, a rtic le , ch apter 

o r  title .
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L ex isN ex is  (R ) F lorida A n n otated  Statutes 

C op yrigh t (c )  2 0 0 4  b y  M atthew  B en d er &  C om pany, Inc. a  m em ber o f  the L ex isN ex is  G roup.

AH righ ts reserved .

* • *  THIS D O C U M EN T  IS CU RREN T THROUGH THE 2 0 04  R EG U LA R  SESSIO N  

• • *  ANN OTATIONS C U R R EN T THROUGH N O V E M B E R  3 0 , 2 0 0 4  * • *

TITLE 4 7 . C R IM IN A L  PROCEDURE A N D  CO RRECTIO N S 

CH APTER 9 2 4 . C R IM IN A L  A PP EA LS A N D  CO LLAT ER AL REVIEW

GO TO FLORIDA STATUTES ARCHIVE DIRECTORY

Fla. Stat. § 924.06 (2 0 0 4 )

§ 9 2 4 .0 6 . A pp eal by d efen d an t

( 1 )  A  defen dan t m ay  ap p eal from :

(a )  A  final ju d g m en t o f  co n v ic tio n  w hen probation  h a s  not been gran ted  under ch apter 94 8 , ex cep t a s  prov ided  in 

su b sec tio n  (3 ) ;

(b ) A n ord er g ran tin g  probation  un der ch ap ter 9 4 8 ;

(c ) A n  ord er rev o k in g  p rob ation  un der ch ap ter 9 4 8 ;

(d ) A  sen ten ce, o n  the grou n d that it is  il le g a l; or

(e )  A  sen ten ce im p osed  un der s . 921.0024 o f  the C rim inal Punishm ent C ode w h ich  e x ceed s  the statu tory  m axim um  

p en alty  provided  in s. 775.082 fo r  an  o ffe n se  a t co n v ic tio n , o r  the co n secu tiv e  statu tory  m uxim um s fo r  o lfe n se s  at 

co n v iction , u n less o th erw ise  p rov id ed  b y  law.

(2 )  An ap p eal i  an  o rd er gran tin g  probation  sh a ll p ro ceed  in the sam e m an ner an d  have the sam e e ffe c t  a s  an  appeal 

o f  a  ju d g m en t o f  co n v iction . A n  ap p eal o f  an  o rd er revok in g  probation  m ay  rev iew  o n ly  p roceed in g s a fte r  the ord er o f  

probation . I f  a  ju d g m en t o f  con v iction  p reced ed  an ord er o f  probation , the d efen d an t m ay  ap p ea l from  the o rd er o r the 

ju d g m en t o r  both.

(3 )  A  defendant w h o p lead s  gu ilty  w ith  no ex p ress  reserva tion  o f  the right to  ap p ea l a  le g a lly  d isp o sit iv e  issu e , o r  a  

d efen d an t w h o p lead s  n o lo  con ten d ere w ith no e x p ress  reserva tion  o f  the righ t to  ap p ea l a  le g a lly  d isp o sit iv e  issu e , sh all 

h ave  no right to  a d irec t appeal.

HISTORY: s . 2 8 5 , ch . 1955 4 , 19 3 9 ; C G L  1940 Supp. 8 6 6 3 (2 9 5 ); s . 22 , ch. 2 0 5 1 9 , 1 9 4 1 ;  s. 3 . ch. 5 9 - 1 3 0 : s. 14 7 , ch. 7 0 -  

3 3 9 ; s. 7 , ch. 7 6 -2 7 4 ; s. 3 , ch. 8 3 -8 7 ; s . 6 , ch. 9 3 -4 0 6 ; s. 5 , ch. 9 6 -2 4 8 ; s . 27 , ch. 9 7 - 1 9 4 ;  s. 13, ch. 9 8 -2 0 4 .

L ex isN ex is  (R ) N otes:

C A S E  NOTES

1 o f 1 DOCUMENT

1. O rd er find in g d efen d an t gu ilty  and w ith h old in g ad ju d ication  w as an ap p ea lab le  "fin al ju dgm en t o f  co n v ic tio n " w ithin 

the m eaning o f  Fla. Stat. ch. 924.06(l)(a) b ased  on the broad d efin ition  o f  "con viction " found in Fla. Slat. ch. 921.0011(2) 
and Fla. R. Crim. P. 3 .703(d)(6), and Fla. R. Crim. P. 3.650's d efin ition  o f  "judgm ent" and u se o f  the term  "ad jud ication " 

in a  m anner sy n on ym ou s with determ ination ." Waite v. City o f  F  f Lauderdale, 681 So. 2d 901, 1996 Fla. App. LEXIS 
11110, 21 Fla. L. Weekly D 2281 (Fla. Dist. Ct. App. 4th Dist. 1996), c r itic ized  by Payton v. State, 732 So. 2d 1086, 1998
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Fla. App. LEXIS 9683, 23 Fla. L. We kty D 1817 (Fla. Dist. Ct. App. 2d Dist. 1998).

D efendant’s  du e p ro c ess  r ig h ts w e re  not v io la ted  b y  Fla. Stat. ch. 924.07(1)0) that a llo w e d  the s ta le  to  u p p er' a  

d ow n w ard  departure sen ten ce  but d'A not a llo w  d e fen d an t to  ap p ea l an upw ard departure sen ten ce  b ecau se  the C rim inal 

Punishm ent C od e p ro v id ed  fo r  the estab lish m en t o f  the lo w est p e rm iss ib le  sen ten ce, and d efen d an t co u ld  ap p eal a 

sen ten ce  that w as ille g a l o r  v io la te ' l th e statu tory  m axim um  un der Fla. Stat. ch. 924.06(l)(d). Hall v State, 773 So. 2d 99, 
2000 Fla. App. LEXIS 15179, 25 Fla. L. Weekly D 2720 (Fla Dist. Ct. App. 1st Dist. 2000).

3. State o f  F lorida co u ld  ap p ea l pursuant to  Fla. Stat. ch. 924.06 a  sen ten ce  im p osed  o u tsid e  the sen ten c in g  g u id e lin es  

w h ere  the court fa ile d  to p ro v id e  w ritten  rea so n s  fo r  th e d ow n w ard  departure. State v. Kepner, 560 So. 2d 251, 1990 Fla. 
App. LEXIS 1615. 15 Fla. L. Weekly D 695 (Fla. Dist Ct. App. 3d Dist. 1990). q u ash ed  b y  J 7 7  So 2d 576, 1991 Fla. 
LEXIS 497. 16 Fla. L. Weekly S  227 (Fla. 1991).

4 . U nder Fla. Stat. ch. 924.06(3) a  p re req u is ite  to  a  d irec t ap p ea l c h a llen g in g  a  gu ilty  p lea  is  a  m otion  in the trial court to 

w ith draw  the g u ilty  p lea , th ere fo re  ju v e n ile 's  ch a llen g e  to  h is g u ilty  p lea  in a  de lin q u en cy  ac tio n  w as  d ism isse d  fo r  fa ilu re  

to  file  such a  m otion . L.L. v. State, 429 So. 2d 347, 1983 Fla. App. LEXIS 19478 (Fla. Dist. Ct. App. 5th Dist. 1983). 
q u estion ed  b y  T.G v. State 741 So. 2d 517, 1999 Fla. App. LEXIS 8196, 24 Fla. L. Weekly D 1422 (Fla. Dist. Ct. App 
5th Dist. 1999), q u e s t io n s ’ b y  TG. v. State. 741 So. 2d  517, 1999 Fla. App. LEXIS 293, 24 Fla. L. Weekly D 216 (Fla. 
Dist. Ct. App. 5th Dist. H>. 9)

5. In defen dan t's appc I from  an o rd er  that d en ied  defen d an t's m otion  fo r  a  su p ersed eas  bon d p en d in g a p p ea l, the cou rt 

rev ersed  b ecau se  Fla. Su t. ch. 924. 2) gran ted  d efen d an t the righ t to  ap p ea l from  an o rd c -th a t  gran ted  p rob ation  in the

sam e  m anner and sc o p e  as  i f  a  ju d g m en t o f  co n v ic tio n  had been  en tered , and i f  d e fen d an t w a s  en titled  to  b e  at liberty  i 

b a il pend in g ap p ea l, d e fen d an t w as e q u a lly  e r ’ itled  to  b e  at lib erty  un der tc .m s o f  a  su p ersed eas  bond pen d in g ap p eal 

from  an ord er o f  prob ation . Murphy v. State. 231 So. 2d 263. 1970 Fla. App. LEXIS 6915 (Fla. Dist. Ct. App 4th Dist. 
1970).

6. D efendant's a p p ea l, au eg in g  lack  o f  ju r isd ic tio n , o f  h is  co n v ic tio n  and  sen ten ce  fo r  ag g rav ated  a ssa u lt  w ith  a d ead ly  

w eap on , battery, an d  v io la tin g  an  in ju n ction  ag a in st d o m estic  v io le n c e  en tered  fo llo w in g  h is  p lea  o f  n o lo  con ten d ere w as 

d ism issed  b ecau se , un der Fla. Stat. clt. 924.06(3), a  d efen d an t w h o en ters  a  p lea  o f  n o lo  con ten d ere  w ithout sp e c ific a lly  

rese rv in g  the right to  file  a  d irec t ap p e a l, w a iv e s  his r ig h t to ap p ea l a ll m atters re la tin g  to the ju d g m en t e x cep t certa in  

ap p ea lab le  issu es  w h ich  occu rred  co n tem p o ran eo u sly  w ith  the en try  o f  the p lea . Abney v. State. 685 So. 2d 1027, 1997 
Fla. App. LEXIS 101. 22 Fla. L. Weekly D 174 (Fla. Dist. Ct. App. 5th Dist. 1997).

7. D efendant w h o p lead ed  gu ilty  to an  o ffe n se  had th e right to  ap p eal a  sen ten ce  that w as  im p osed  o u tsid e  o f  the 

gu id e lin es . Fla. Stat. chs. 924.06(1) and  921.001(5). Knowlton v. State, 466 So. 2d 278, 1985 Fla. App. LEXIS 12503. 10 
Fir L. Weekly 157 (Fla. Dist. Ct. App. 4th Dist. 1985), rev iew  d en ied  b y  476 So 2d 675, 1985 Fla. LEXIS 3817 (Fla.
1985).

8. U nder Fla. Stat. ch. 924.06(3) a p rereq u isite  to  a  d irec t ap p ea l ch a llen g in g  a g u ilty  p lea  is  a  m otion  in the t r r ' court to  

w ithdraw  the gu ilty  p lea , th ere fo re  ju v e n ile 's  ch a llen g e  to  h is g u ilty  p lea  in a  delin qu en cy  ac tio n  w a s  d ism isse d  fo r  fa ilu re  

to  file  such a m otion . L.L. v. State. 429 So. 2d 347, 1983 Fla. App. LEXIS 19478 (Fla. Dist. Ct. App. 5th Dist. 1983), 
q u estion ed  by T.G. v State. 741 So. 2d 517, 1999 Fla. App. LEXIS 8196, 24 Fla. L. Weekly D 1422 (Fla. Dist. Ct. App. 
5th Dist. 1999), q u estion ed  by T.G. v. State. 741 So. 2d 517, 1999 Fla. App. LEXIS 293, 24 Fla. L. Weekly D 216 (Fla. 
Dist. Ct. App. 5th Dist. 1999).
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9. D efendant's appeal w a s  d ism issed  b ecau se  d efen d an t g a v e  up the right to  ap p ea l in the p le a  form , and  the a ttorn ey 's 

untim ely statem en t ab ou t reserv in g  the righ t to  ap p ea l did not id en tify , w ith p articu larity , the p o in t o f  law  rese rv ed  fo r  

appeal a s  required by Fla. R. App. P. 9.l40(b)(2)(A)(i). Prince v. State, 2004 Fla. App LEXIS 16429, 29 Fla. L. Weekly D 
2463 (Fla. Dist. Ct. App. 4th Dist. Nov. 3 2004).

10. W here ap p ellan t en tered  a  p le a  o f  g u ilty  in op en  court, then he filed  a  n o tice  o f  ap p e a l, an d  th erea fte r  filed  h is  m otion  

to w ithdraw  h is  p le a  in the trial cou rt, th e ap p e lla te  court fou n d  that the tr ia l court h ad  been  d iv e sted  o f  ju r isd ic tio n  to 

con sid er the m otion  to  w ithdraw  and that ap p ellan t had not p reserved  h is r ig h t to ap p ea l the issu e  o f  w h eth er he cou ld  

w ithdraw  h is p le a  and, acco rd in g ly , the ap p ea l req u ired  d ism issa l pursuant to  Fla. Stat. ch. 924.051(4) and Fla. Stat. ch. 
924.06(3)', the court n oted  that, w ith ou t havin g p re se rv ed  the argum ent th e: h is  p lea  w a s  in vo lu n tary  b y  h av in g  m .d e  a  

m otion  to  w ithdraw  the p lea , the grou n d s w h ich  ap p e llan t cou ld  a ssert in h is ap p eal w ere  lim ited  pu rsu an t to Fla. R. App. 
P. 9.140(b)(2)(A). Kearse v. State. 858 So. 2d 1247, 2003 Fla. App. LEXIS 17382, 28 Fla. L. Weekly D  2622 (Fla. Dist. 
Ct. App. 5th Dist. 2003).

1 1. A p p eal from  a  ju d g m en t en tered  on d efen d an t’s  p lead  o f  n o lo  con ten d ere  to  ch arg es  o f  k id n ap p in g , bu rglary  o f  a  

d w ellin g  with battery, attem pted firs t d eg ree  m urder, and tw o  counts o f  sex u a l battery  w a s  d ism isse d  b ecau se  d efen d an t 

did n o i reserve  a  right to appeal at the tim e the p lea  w a s  en tered  o r file  a  m otion  to w ith d raw  th e p le a  e ith e r  b e fo re  o r  a fte r  

sen ten ce w as im p osed ; under both Fla. R. App. P. 9.140(b) and Fla. Stat. ch. 924.06(3), a  d e fen d an t w h o  p lead s gu ilty  

has no right to a  d irec t ap p ea l, e x c ep t fo r  such  m atters as  w ou ld  in validate  the p le a  its e lf .  Kalapp v. State, 729 So. 2d  987, 
1999 Fla. App. LEXIS 3865, 24 Fla. L. Weekly D 815 (Fla. Dist. Ct. App. 5th Dist. 1999).

12. U nder Fla. Stat. ch. 924.06(3), d e fen d an t cou ld  not d irec tly  appeal from  a  ju d g m en t and  h ab itu al o ffe n d e r  sen ten ce  

entered on a  p lea  o f  n o lo  con ten d ere  b ecau se  he d id  n ot e x p re ss ly  rese rv e  die right o f  a p p ea l o r  id en tify  w ith  particu larity  

the po in t o f  law  b ein g  reserved , an d  th ere fo re  he co u ld  obtain  rev iew  o n ly  by co lla tera l a ttack . Williams v. State, 691 So. 
2d 484, 1997 Fla. App. LEXIS 130, 22 Fla. L. Weekly D 209 (Fla. Dist. Ct. App. 4th Dist. 1997).

13. A  defendant d o e s  not have a  righ t to  a gen eral rev iew  o f  h is  gu ilty  o r  n o lo  con ten d ere  p lea  b y  an a p p e lla te  cou rt to  be 

certain  that he w a s  m ad e aw are  o f  a ll  the co n seq u en ces  o f  h is p lea  and ap p rised  o f  a ll the atten d an t co n stitu tion al rights 

w aived ; such an au tom atic  right w ou ld  in e ffec t e lim in ate  both  the n ecess ity  fo r  a  d efen d an t to  m o v e  fo r  a  w ith draw al o f  

h is  p lea  and the o b lig a t io n  to  show  a  m an ifest in ju stice  o r  p re ju d ice  a s  ground fo r  such a  p lea  w ith d raw al a fte r  sen ten ce. 

Nettles v. State, 673 So. 2d547,1996 Fla. App. LEXIS 4780, 21 Fla. L. Weekly D 1159 (Fla. Dist. Ct. App. 4th Dist. 1996).

14. A lthough the cou rt record  sh ow ed  that defen dan t intended to  p lead  n o lo  con ten d ere  and to  re se rv e  h is right to appeal 

the den ial o f  his m otion  to su p p ress , d e fen d an t a c tu a lly  p lead ed  g u ilty ; the m istak e  d id  not c o n fe r  ju r isd ic tio n  on the 

ap p ella te  court, b ecau se  Fla. Stat. ch. 924.06(3) and Fla. R. Crim. P. 3.172(c) p reclu d ed  an ap p ea l a fte r  defen d an t's gu ilty  

p lea  w as entered. Ross v. Stale, 566 So. 2d 356, 1990 Fla. App. LEXIS 6622, 15 Fla. L. Weekly D 2210 (Fla. Dist. Ct. App 
4th Dist. 1990).

15. D efendant's ap p ea l o f  h is co n v ic tio n  on the b asis  o f  the d en ia l o f  h is  m otion  to  su p p ress d ism isse d  b ecau se  defen dan t 

p lead ed  gu ilty  to the ch arg es  aga in st h im ; by p lead in g  gu ilty  d efen d an t w aived  h is right to  d irec tly  ap p ea l the d en ia l o f  

h is m otion  to su p p ress. Newbold v. State, 521 So. 2d 279, 1988 Fla. App LEXIS 838, 13 Fla. L. Weekly 593 (Fla. Dist.
Ct. App. 2d Dist. 1988).

16. D efendant w ho p led  gu ilty  on a  p lea  agreem en t c o u ld  not ap p eal d irec tly  from  a ju d g m en t and sen ten ce  under Fla. 
Stat. ch. 924.06(3) s im p ly  b ecau se the sen ten ce w as not as  k ind  a s  he thought it w ou ld  be o r  the sta te  recom m en d ed . 

Wohlhuter v. State, 515 So. . J  362, 1987 Fla. App. LEXIS 10948, 12 Fla. L. Weekly 2613 (Fla. Dist. Ct. App 4th Dist 
1987).

17. Pursuant to Fla. S ' t. ch. 924.06(3) there w as no rig h t to  a  d irec t ap p ea l from  a ju d g m en t and sen ten ce  entered  upon a 

g u ilty  p lea ; the statu te  required that d efen d an t cou ld  ob tain  rev iew  by m ean s o f  co lla tera l a ttack . McGintv v. State, 463 
So. 2d 495, 1985 Fla App LEXIS 14088, 10 Fla. L. Weekly 371 (Fla. Dist. Ct. App. 2d Dist. 1985).

18 . W here defen dan t w a s  con v icted  on a  n egotiated  p lea  o f  g u ilty  to  a  ch arg e  o f  fa lse  im p risonm ent, the d efen d an t had  no
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right to d irect a p p ea l, ex cep t fo r  such .n atters  a s  w ou ld  h av e  in validated  the p le a  its e lf ,  pu rsuant to  Fla. Slat. ch. 924.06(3). 
Eisaman v. State. 440 So 2d 470, 1983 Fla. Apr LEXIS 23537 (Fla. Dist. Ct. App 5th Dist. 1983).

19 . Fla. Stat. ch. 924.06(3) d o e s  not ap p ly  w h ere the e rro r  a ss ig n ed  on ap p ea l w as the d en ia l o f  a m otion  to w ithdraw  a 

p le a  o f  guilty. Hollis v. State. 374 So. 2u 1164, 1979 Fla. App. LEXIS 15528 (Fla. Dist. Ct. App. 4th Dist. 1979).

20 . D efendant w h o p lead ed  g u ilty  to  an ag g rav ated  a ssa u lt  ch arge w as not entitled  to  rev iew  o f  the con v iction  on  direct 

ap p ea l under Fla. Slat. ch. 924.06(3) b ecau se  a  v a lid  g u ilty  p lea  co n c lu siv e ly  d isp o se d  o f  a ll  p r io r  issu e s  presen ted  in the 

c a se . Robinson v. State 373 So. 2d 898, 1979 Fla. LEXIS 4743 (Fla. 1979). q u estion ed  b y  Maddox v. State. 708 So. 2d 
617, 1998 Fla. App. LEXIS 2420, 23 Fla. L. Weekly D 720 (Fla. Dist. Ct. App. 5th Dist. 1998).

2 1 . D efendant, w h o p led  g u ilty  to  an  ag g ravated  a ssa u lt  ch arg e, w as  not en titled  to  rev iew  o f  the con v iction  on  d irect 

ap p ea l b ecau se  a  v a lid  gu ilty  p le a  co n c lu siv e ly  d isp o se d  o f  a ll p rio r  issu es  presen ted  in the c a se .  Robinson v. State, 373
So. 2d 898, 1979 Fla. LEXIS 4743 (Fla. 1979).

22 . O nce a  d e fen d an t en ters a  p lea  o f  gu ilty , the o n ly  p o in ts  a v a ila b ' . fo r  an  appeal con cern  ac tio n s  w h ich to o k  p lace  

con tem p oran eou sly  w ith  the p ica . A  p lea  o f  gu ilty  cuts o f f  any right to  an ap p ea l from  court ru lin g s that p reced ed  the p lea  

in the crim inal p ro c e ss  in clu d in g independent c la im s  rela tin g  to d ep rivation s o f  co n stitu tion al r ig h ts that o ccu r  p r io r  to the 

entry o f  the g u ilty  p lea . Robinson v. State, 373 So. 2d 898, 1979 Fla. LEXIS 4743 (Fla. 1979).

2 3 . There is  an  e x c lu siv e  and lim ited  c la s s  o f  is su e s  w h ich  occu r con tem p oran eou sly  w ith the entry  o f  a  p lea  that m ay 

be the proper su b ject o f  an ap p ea l. T hey w ould in c lu d e o n ly  the fo llo w in g : ( 1 )  the su b ject m atter ju r isd ic tio n , (2 )  the 

ille g a lity  o f  th e sen ten ce , (3 )  the fa ilu re  o f  the govern m en t to ab id e  by the p lea  agreem en t, and (4 )  the vo lu n tary  and 

in telligen t ch arac te r  o f  the p lea . Robinson v. State, 373 So. 2d 898. 1979 Fla. LEXIS 4743 (Fla. 1979).

2 4 . T here is  an  e x c lu siv e  and lim ited  c la s s  o f  is su e s  w h ich  occu r co n tem p o ran eo u sly  w ith  the entry  o f  a  p lea  that m ay 

b e  the proper su b ject o f  an ap p ea l. T hey w ould in clu de o n ly  the fo llo w in g : ( 1 )  the su b ject m atter ju r isd ic tio n , (2 )  the 

ille g a lity  o f  the sen ten ce , (3 )  the fa ilu re  o f  the govern m en t to ab id e  b y  the p lea  agreem en t, an d  (4 )  the vo lu n tary  and 

in telligent ch arac ter  o f  the p lea . Robinson v. State, 373 So. 2d 898, 1979 Fla. LEXIS 4743 (Fla. 1979).

25 . D efendant's ap p ea l w as d ism issed  b ecau se  d efen d an t g av e  up the right to  appeal in the p le a  form , and the attorn ey's 

untim ely statem en t ab ou t rese rv in g  the right to ap p ea l a id  not id en tify , w ith particu larity , the po in t o f  law  rese rv ed  for 

ap p eal a s  req u ired  by Fla. R. App. P. 9.140(b)(2)(A)(i). Prince v. State, 2004 Fla. App. LEXIS 16429, 29 Fla. L Weekly D 
2463 (Fla. Dist. Ct. App 4th Dist. Nov. 3 2004).

6. Fla. Stat. ch. 924.06(3) and Fla. R. App. P. 9.140(b)(2)(A)(i) c lea r ly  p rov id e  that a  crim in al d efen d an t has no right to 

appeal fo llo w in g  h is o r  her entry o f  a  n o lo  con ten d ere p lea  in the ab sen ce  o f  a  reservation  o f  the right to  ap p ea l an orde- 

w h ich  is  le g a lly  d isp o s i.iv e ; how ever, ev en  i f  d e fen d an t had reserved  h is right to  ap p ea l, the ap p e a ls  court w ou ld  not have 

held  the lack  o f  a  find in g o f  d isp o sit iv en ess  aga in st him  a s  d e fen se  cou n se l e x p re ss ly  a sk e d  fo r  a  fin d in g  o f  d isp o sitiv en ess  

and it w as  the tr ia l cou rt's  duty to  th ereafte r  rule. Hawk v. State. 848 So. 2d 475, 2003 Fla. App. LEXIS 10141, 28 Fla. L. 
Weekly D 1558 (Fla. Dist. Ct. App. 5th Dist. 2003).

2 7 . Fla. Stat. ch. 924.06(3) p ro v id es  that a  d efen d an t w h o p lead s  n o lo  con ten d ere w ith no e x p re ss  reservation  o f  th e right 

to ap p eal sh a ll have n o right to  a  d irect ap p eal. Trujillo-Pentate v. State, 609 So. 2d 72, 1992 Fla. App LEXIS 11740, 17 
Fla. L. Weekly D 2657 (Fla. Dist. Ct. App. 1st Dist. 1992), quashed b y  620 So. 2d 1231. 1993 Fla. LEXIS 1097. 18 Fla. L. 
Weeklv S  431 (Fla. 1993).

28 . S tate's m otion  under Fla. Stat. c 'i. 924.06 to d ism iss  ap p ea l a fte r  defen dan t entered  a  n o lo  con ten d ere  p lea  w as  denied 

as  prem ature, w h ere cou n se l for d efen d an t had not y e t filed  an A nders b r ie f  a r d  the d efen d an t had not had the opportu nity 

to file  a  pro se  b rief. Ford v. State. 575 So. 2d 1335, 1991 Fla. Apy LEXIS 1730, 16 Fla. L. Weekly D 561 (Fla. Dist. Ct. 
App. 1st Dist. 1991), rev iew  den ied  b y  581 So. 2d 1310, 1991 Fla LEXIS 762 (Fla. 1991).
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2 9 . D efendant's co n v ic tio n  fo r  p o sse s s io n  and  p u rch ase o f  c  .a in e  w as  affirm ed  b ecau se  d efen d an t fa iled  to  p reserve  

relevan t issu e s  fo r  ap p eal d u rin g  tr ia l; U nder Fla. Stat. ch. 924.06(3) a  d efen d an t w h o p le d  n o lo  con ten d ere w ithout 

m aking an ex p ress  rese rv a tio n  o f  the right to  appeal h ad  no right to  d irec t ap p ea l, but h ad  to  ob tain  review  b y  m eans o f  

c o lla tera l attack . Ford v. State. 536 So. 2d 483, 1990 Fla. App. LEXIS 586. IS Fla. L. Weekly D 327 (Fla. Dist. Ct App. 
2d Dist. 1990).

3 0 . D efendant cou ld  not ap p ea l h is  ju d gm en t and sen ten ce  a fte r  d efen d an t en tered  an  u n con d ition al p lea  o f  n o lo  

con ten d ere to the ch arg es , even  though though h is  sen ten ce  a s  an  a c c e s so ry  a fte r  the fa c t w a s  a len gth ier sen ten ce  than the 

p rin cipal rece ived . Westermeier v. State. 395 So. 2d 231. 1981 Fla. App. LEXIS 18852 (Fla. Dist. Ct. App. 5th Dist. 1981).

3 1 . A p p ella te  court d en ied  the s ta te 's  m otion  to  d ism iss  defen d an t's ap p ea l w h ere the m otion  w as b ased  on the contention  

that a  ju d g m en t en tered  on a  p le a  o f  g u ilty  o rd in arily  co u ld  not be rev iew ed  b y  ap p ea l; d e fe n d a n ts  appeal w as  derived  

s o le ly  from  Fla. Stat. ch. 924.06, w h ich  s u tc d  that an ap p ea l cou ld  be taken  by d e fen d an t o n ly  from  a final ju d g m en t o f  

co n v iction ; an yth in g  sa id  in Gibson v. State, 196 So. 2d 188 (Fla. Dist Ct. App. 1965) in co n flic t  w ith  the ap p e lla te  court's 

ru lin g  w as su p ersed ed . Ramey v. State. 199 So. 2d 104, 1967 Fla. App. LEXIS 4821 (Fla. Dist. Ct. App. 2d Dist. 1967).

32 . W here ap p e llan t en tered  a  p ica  o f  g u ilty  in open  cou rt, then he filed  a  n o tice  o i ap p ea l, and th ereafte r  filed  h is  m otion  

to  w ithdraw h is p le a  in the tr ia l cou rt, the ap p e lla te  co u rt found that the trial c o u r  had been  d iv e sted  j f  ju r isd ic tio n  to  

co n sid er  the m otion  to  w ithdraw  and that ap p ellan t had not p reserved  h is right to  ap p ea l the issu e  o f  w hether he cou ld  

w ithdraw  h is p le a  an d , acco rd in g ly , the appeal req u ired  d ism issa l pu rsuant to  Fla. Stat. ch. 924.051(4) and Fla. Stat. ch. 
924.06(3); the cou rt noted  that, w ith ou t havin g  p re se rv ed  the argum ent that h is p lea  w as  in vo lu n tary  b y  h av in g  m ade a  

m otion  to  w ithdraw  the p lea , the grou n d s w hich  ap p ellan t cou ld  a sse rt in h is  ap p eal w ere lim ited  pursuant to  Flu R. App. 
P 9.140(b)(2)(A) Kearse v. State. 858 So. 2d 1247, 2003 Fla. App. LEXIS 17382. 28 Fla. L. Weekly L> 2622 (Fla. Dist 
Ct. App. 5th Dist. 2003).

33 . Fla. Stat. ch. 924.06(3) d o es  not ap p ly  w h ere the e rro r  a ss ig n ed  on ap p ea  w as the d en ia l o f  a  m otion  to  w ithdraw  a 

p lea  o f  gu ilty . Hollis v. Stale, 374 So. 2d 1164, 1979 Fla. App. LEXIS 15528 (t 'a. Dist. Ct App. 4th Dist. 1979).

3 4 . W here an  inm ate c la im ed  in a Fla. R. Crim. P. 3.800 m otion  fo r  p ostcon v ic tion  r e l ie f  th at the tr ia l court im piv.perly 

im p osed  a  sen ten ce  b ased  upon the inm ate's refu sa l to adm it gu ilt and ex p ress  rem orse , the issu e  w a s  co g n izab le  on appeal 

under Fla. Stat. ch. 924.06(1)(d), and sh ou ld  have been iden tified  and ad d ressed  b y  a p p e lla te  co u n se l. Ritter v. State, 2004 
Fla. App. LEXIS 15149. 29 Fla. L. Weekly D 2313 (Fla Dist Ct. App. 1st Dist. Oct. 15 2004).

35 . Pursuant to  Fla. Stat. chs. 92l.002(l)(g) an d  924.06, fo r  crim es com m itted  a fte r  O cto b er  1998 , there is no upw ard 

sen ten cin g departure lim itation  o r  requirem ent o f  w ritten  reaso n s o r  right o f  a  d efen d an t to  ap p ea l sam e, so  lon g  a s  the 

sen ten ce is  w ith in  t" e  statu tory  m axim um . In o rd er  to ch a llen g e  a  sen ten ce w hich is  w ith in  the statu tory  m axim um , a  

defen dan t can  o n ly  a rg u e  v in d ic tiv en ess  on the part o f  the sen ten cin g ju d g e . Willingham v. State, 781 So. 2d 512, 2001 
Fla. App. LEXIS 4506. 26 Fla. L. Weekly D 950 (Fla. Dist. Ct App. Sth Dist. 2001).

3 6 . D efendant's du e p ro c ess  r igh ts w ere  not v io la ted  b y  Fla. Stat. ch. 924.07(1)0) that a llo w ed  the sta te  to  ap p eal a  

dow nw ard  departu re sen ten ce  but did  not a llo w  d efen d an t to ap p eal an upw ard departure sen ten ce  b ecau se  the C rim inal 

P unishm ent C od e p ro v id ed  fo r  the e stab lish m en t o f  the lo w est p erm iss ib le  sen ten ce, and d efen d an t cou ld  ap p eal a 

sen ten ce  that w as ille g a l o r  v io la ted  the statu tory  m axim um  under Fla. Stat. ch. 924.06(1)(d). Hall v. State. 773 So. 2d 99. 
2000 Fla. App LEXIS 15179, 25 Fla. L. Weekly D 2720 (Fla. Dist. Ct. App. J t Dist. 200u,.

37 . S tate o f  F lorida co u ld  ap p eal pursuant to Fla. Stat. ch. 924.06 a  sen ten ce  im p osed  ou tsid e  the sen ten cin g gu id e lin es 

w h ere the cou rt fa iled  to  p rov id e  w ritten  rea so n s fo r  the d ow n w ard  departure. State v. Kepner, 560 So. 2d 251, 1990 Fla. 
App. LEXIS 1615, 15 Fla. L. Weekly D 695 (Fla. Dist. Ct. App. 3d Dist. 1990), qu ashed  b y  577 So. 2d 576, 1991 Fla.
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3 8 . D efendant w a s  en titled  to a resen ten c in g  under Fla Stat. ch. 924.06(l)(d) b ecau se  the tr ia l court erred  in u sin g  

sep ara te  sco re sh e e ts  to  sen ten ce  d efen d an t an d  in in clu d in g ad d ition al po in ts fo r  the p rio r sam e -c a te g o ry  m isd em ean or 

o ffe n se . Kelly v. State. 490 So. 2d 1336. 1986 Fla. App. LEXIS 8677, I I  Fla. L. Weekly 1470 (Fla. Dist. Ct. App. 1st Dist.
1986).

3 9 . D efendant o r  s ta te  m ay ap p eal a s  a  m atter o f  righ t from  a sen ten ce  w h ich  is  o u tsid e  the ran g e  sp ec ified  by the 

g u id e lin es , pursuant to  Fla. Stat. ch. 924.06(l)(e), Fla. Stat. ch. 921.001(5), an d  Fla. R. App. P. 9.140(b)(1)(E). Mitchell 
v. State. 458 So. 2d 10. 1984 Fla. App. LEXIS 15536, 9 Fla. L. Weekly 2107 (Fla. Dist. Ct. App. 1st Dist. 1984), rev iew  

d en ied  b y  464 So. 2d 556. 1985 Fla. LEXIS 3304 (Fla. 1985). overru led  b y  Slate v. Koopman. 519 So. 2d 613,1988 Fla. 
LEXIS 117,13 Fla. L. Weekly 57 (Fla. 1988), d isap p roved  by State v. Stanley, 519 So. 2d 613, 1988 Fla. LEXIS 124, 13 
Fla. L. Weekly 57 (Fla. 1988), overru led  b y  State v. Whitfield, 487So. 2d 1045, 1986 Fla. LEXIS 2078, I I  Fla. L. Weekly 
182 (Fla. 1986), c r it ic iz e d  b y  Stanley v. State, 507 So. 2d 1131, 1987 Fla. App. LEXIS 76)3, 12 Fla L. Weekly 964 (Fla. 
Dist. Ct App. 5th Dist. 1987).

LEXIS 497, 16 Fla. L. Weekly S 227 (Fla. 1991).

4 0 . A fte r  v io la tin g  a co n d itio n  o f  her p rob ation , d e fen d an t cou ld  not c h a llen g e  that p rob ation  con d ition  on ap p eal from  

an ord er revok in g  p rob ation  fo r  the v io la tio n  o f  that co n d ition , b ecau se  Fla. Stat. ch. 924.06(2) lim ited  ap p ea l to rev iew  

o f  p roceed in g s th at occu rred  a fte r  the entry o f  the ord er o f  probation ; o n c e  defen dan t en jo y e d  the b en efits  o f  probation  

w ithout ch a llen g in g  the le g a lity  o f  h er sen ten ce, sh e  w as  th ereafter  preclu d ed  from  co m p la in in g  that the sen ten ce  w as 

ille g a l in an ap p ea l from  an  ord er rev o k in g  p rob ation . Matthews v. State, 736 So. 2d 72, 1999 Fla. App LEXIS 7546, 24 
Fla. L. Weekly D 1366 (Fla. Dist. Ct. App. 4tn Dist. 1999).

4 1 .  In an ap p eal o f  a  p rob ation  revocation  on  ground s that the trial cou rt lacked  ju r isd ic tio n  b ec a u se  the d e fen d an t w as  

incom petent to  en ter h is in itia l p lea , the ap p e lla te  cou rt lacked  ju r isd ic tio n  to  rev iew  the ap p e a l; an  appeal o f  an ord er 

revok in g  probation  m ay  o n ly  rc v it  w p ro ceed in g s a fte r  the o rd er o f  p. 'bation . Stuart v. State. 353 So. 2d 165, 1977 Fla 
App. LEXIS 17180 (Fla. Dist. Ct. App. 3d Dist. 1977).

4 2 . D efendant m ain tain ed  h is  right to  ap p eal from  an  o rd er  o f  probation  pursuant to  Fla. Stat. ch. 924.06 reg ard le ss  o f  

w h eth er o r  not he o b jec ted  to  the con d ition  o f  prob ation  at sen ten cin g , h is s ile n c e  did  not ac t a s  a  w a iver o f  o b jection . 

Coulson v. State. 342 So. 2d 1042. 1977 Fla. App. LEXIS 15098 (Fla. Dist. Cl. App. 4th P !" . 1977).

4 3 . D efendant w a s  p reclu d ed  from  a ttack in g  the co n d ition s o f  probation  a fte r  defen dan t had been  found gu ilty  o f  v io la tin g  

a  condition  and p rob ation  had been revoked . Brown z  State, 305 So. 2d 309, 1974 Fla. App. LEXIS 7463 (h a . Dist. Ct 
App. 4th Dist. 1974).

4 4 . Fla. Stat. ch. 924.06 req u ired  that a d efen d an t’s  a ttack s  on the su ffic ien cy  o f  the e v id en ce  in h is p rob ation  hearin g  

cou ld  o r should  h av e  been  ra ised  by d irect ap p ea l from  the o rd er that p laced  him  on p rob a .ion . Hardrick v. State, 293 So. 
2d 135, 1974 Fla. App. LEXIS 7608 (Fla. Dist. Ct App. 2d Dist. 1974), rev ersed  by 313 So. 2d 695. 1975 Fla LEXIS 
3323 (Fla. 1975).

4 5 . W here d efen d an t a p p ea led  h is sen ten ces im p osed  pursuant to  a  w ritten  p lea  agreem en t, arg u in g  that the tr ia l court 

abu sed  its d iscre tio n  in fa ilin g  to  im p ose a  dow nw ard departure sen ten ce, that the sco re sh ee t ap p licab le  to h is grand theft 

ch arg e  contained  erro rs , and that the trial court erred in im p osin g  a  d iscre tio n ary  c o st , the rev iew in g  court h ad  ju r isd ic tio n  

o v e r  h is ap p eal, un der Fla. R. App P. 9.030(b)(1)(A) ar.d Fla. R. App. P. 9.140; how ever, un der Fla. Stat. ch. 924.06(1), 
th e trial court's d isc re tio n a ry  d ec is io n  to den y  a  dow n w ard  departure w a s  not w ith in  the sco p e  o f  review . Patterson v. 

State. 796 So. 2d 572. 2001 Fla. App. LEXIS 12551, 26 Fla. L. Weekly D 2171 (Fla. Dist. Ct. App. 2d Dist 2001).

4 6 . A  defen dan t w h o  p led  n o lo  contend ere to vario u s drug ch arg es cou ld  not ch a llen g e  the v a lid ity  o f  h er drug co n v ic tio n s  

on  d irect ap p ea l; h ow ever, Fla. Stat. ch. 924.06(3) d id  not bar d efen d an t from  ra is in g  a c o lo ra b le  d irec t ch a llen g e  to  the 

va lid ity  o f  her sen ten ce . Walker v. State, 579 So. 2d 348, 1991 Fla. App. LEXIS 4603, 16 Fla. L. Weekly D 1366 (Fla. Dist.
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4 7 . U nder Fla. Stat. ch. 924.06, the court had no ju r isd ic tio n  o v c  d efen d an t's ap p ea l o f  the im p osition  o f  a  p eriod  o f  

p rob ation  in ad d ition  to  h is  con cu rren t sen ten ces  fo r  v io la tin g  h is probation  an d  tra ffick in g  in co c a in e  w h ere defendant 

p led  g u ilty  in e x ch an g e  fo r  con cu rren t sen ten ces  w ith in  th e g u id e lin es  ran ge an d  d id  not se e k  to  w ith draw  his g u ilty  p lea  

w hen the tr ia l court im p o sed  the p rob ation  term . Williams v. State, 541 So. 2d 764, 1989 Fla. App. LEXIS 1924,14 Fla. L. 
Weekly 928 (Fla. Dist. Ct. App. 5th Dist. 1989).

48 . D efendant w h o p lea d e d  g u ilty  to  an  o ffe n se  had the righ t to  ap p eal a sen ten ce  that w as  im p osed  o u tsid e  ot d ie 

g u id e lin es. Fla. Stat. chs. 924.06(1) and 921.001(5). Knowlton v. State, 466 So. 2d278, 1985 Fla. App. LEXIS 12503, 10 
Fla. L. Weekly 457 (Fla. Dist. Ct. App. 4th Dist. 1985), rev ie w  d en ied  by 476 So. 2d 675, 1985 Fla. LEXIS 3817 (Fla. 
1985).

49 . In a sce rta in in g  the m ean in g  an d  e ffe c t  to be g iven  the w ord  "or" the leg is la tiv e  intent is  the d eterm in in g factor, and the 

con ju n ctive "or" is  o f t .n  u sed  to  jo in  tw o  a sp ec ts  o f  the sam e  en tity  rath er than tw o sep ara te  en titie s ; thus, the langu age 

used b y  the leg is la tu re  in Fla. Stat. ch. 924.06 m ay  be sen sib ly  con stru ed  to  m ean that a  sen ten ce  is e x c e s s iv e  w hen it 

e x c e e d s  the pu n ish m en t p rescrib ed . Infante v. State, 197 So. 2d 542, 1967 Fla. App. LEXIS 5119 (Fla. Dist. Ct. App. 3d 
L t. 1967).

Ct. App. 1st Dist. 1991).

50. W here d efen d an t a p p ea led  h is  sen ten ces  im p osed  pursuant to  a  w ritten  p lea  agreem en t, argu in g  th at the tr ia l court 

abu sed  its d iscre tio n  in fa ilin g  to  im p ose a  dow nw ard departure sen ten ce, that 'he sco re sh c e t a p p licab le  to  h is g ran d  theft 

ch arge  con ta in ed  e rro rs , an d  that the trial cou rt erred  in im p osin g  a  d iscretion ary  co st, the rev iew in g  cou rt had ju r isd ic tio n  

over h is  ap p ea l, un der Fla. R App. P. 9.030(b)(1)(A) and Fla. R. App. P 9.140; h ow ever, under Fla. Stat. ch. 924.06(1), 
the trial court's d isc re tio n a ry  d e c is io n  to  deny a d ow n w ard  departu re w as not w ithin the sco p e  o f  rev iew . Patterson v. 

State. 796 So. 2d 572, 2001 Fla. App. LEXIS 12551, 26 Fla. L Weekly D 2171 (Fla. Dist. Ct. App. 2d Dist. 2001).

5 1 . W h -re , on  a  p le a  o f  gu ilty , d e fe r J a n t  w as  con v icted  and sen ten ced  fo r  k idn app in g in v io la tio n  c f  Fla. Stat. ch. 8 0 5 .0 1 , 

de fen d an t w as en titled  to  ap p ea l a  .entpr.ee that w a s  b ased  on  a  statute that w as not in e ffe c t  at the tim e o f  the kidnapping 

b ecau se  Fla. Stat. ch. 924.06(3) o n ly  restr ic ted  d irect ap p e a ls  from  arty e rro r w h ich  occu rred  p rio r to  the accep tan ce  o f  

the p le a  b y  the cou rt, o r  from  any error in the accep tan ce  its e lf ,  and Fla. Stat. ch. 924.06(1)(d) and ch. 9 2 4 .0 6 (3 )  read 

togeth er did not m ean to  cut o f f  a  defen d an t's right to  d irect appeal from  an ille g a l sen ten ce  im p osed  a fte r  co n v ic tio n  on a 

gu ilty  p lea . Smith v. State. 358 So. 2d 1164. 1978 Fla. App. LEXIS 156)7 (Fla. Dist. Ct. App. 2d Dist. 1978)

52 . W here an  inm ate c la im ed  in a  Fla. R. Crim. P. 3.800 m otion  fo r  p ostcon viction  r e l ie f  that the trial court im p roperly  

im p osed  a  sen ten ce  b a sed  upon th e inm ate's refu sa l to  adm it gu ilt and ex p ress  rem orse , the issu e  w as c o g n izab le  on  appeal 

under Fla. Slat. ch. 924.06(l)(d), an d  sh ou ld  have been  iden tified  and ad d ressed  by ap p e lla te  cou n se l. Ritter v. State, 2004 
Fla. App LEXIS 15149, 29 Fla. L. Weekly D 2313 (Fla. Dist. Ct. App. 1st Dist. Oct. IS 2004).

5 3 . S tate  o f  F lorida cou ld  appeal pursuant to  Fla. Stat. ch. 924.06 a  sen ten ce  im p osed  o u tsid e  the sen ten cin g gu id e lin es 

w h ere the cou rt fa iled  to  p rov id e  w ritten reaso n s fo r  the dow n w ard  departure. State v. Kepner, 560 So. 2d 251, 1990 Fla. 
App. LEXIS 1615, 15 Fla. L. Weekly D 695 (Fla. Dist. Ct. App. 3d Dist. 1990), qu ashed  by 577 So. 2d 576, 1991 Fla. 
LEXIS 497. 16 Fla I  Weekly S  227 (Fla. 1991).

54. N otice  and an opportu nity  to  be heard  m ust be g iven  a  d efen d an t b efore  restitu tion  can  be m an d aitd  as  a  condition  

o f  p rob ation ; w h ere  a d efen d an t h as not been furn ish ed  p rio r  n otice , and he o b jec ts  to  the court requ iring restitution  as  

a  con d ition  o f  h is  p ro b atio n , he m ust be g iv en  an op p ortu n ity  to  be heard ; i f  the d efen d an t o b jec ts  o r o th erw ise  con tests  

the o rd er o f  restitu tion , the trial ju d g e  m ust susp en d the h earin g  for a  reaso n ab le  tim e an d  a llo w  the d efen d an t to be heard 

on issu es  relevan t to  restitu tion ; h ow ever, i f  a d efen d an t c h o o se s  to s ilen tly  accep t the cou rt’s reso lu tion  o f  the q u estion s
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co n cern in g  restitu tio n , the tr ia l court's o rd er o f  restitu tion  w ill not be reversed  m ere ly  b ecau se  the trial court d id  not 

furn ish  ad v an ce  n o tice  that restitu tion  m ay  be im po.scd a s  a  con d ition  o f  probation . Miller v State, 407 So. 2d 959, 1981 
Fla. App. LEXIS 21885 (Flu Dist. Ct. App 4th Dist. 1981).

5 5 . W here no n o tice  that restitu tion  n  a s  a  p o ss ib ility  w as  g iven , an d  d efen d an t con ten d ed  on  ap p ea l that he d id  not kn ow  

h ow  the trial cou rt a rr iv ed  at the am ount o f  restitu tion  req u ired , the en d s o f  ju s t ic e  w ere  b est serv ed  by rem anding the 

c a u se  to  the tr ia l co u rt so  that the court m ight a ffo rd  d efen d an t a  hearing . Miller v. State, 407 So. 2d 959, 1981 Fla. App. 
LEXIS 21885 (Fla. Dist. Ct. App. 4th Dist. 1981).

56 . U nder Fla. Stat. ch. 924.06(3), d e fen d an t c o i d  not d irec tly  ap p eal from  a ju d g m en t an d  habitu al o ffe n d e r  sen ten ce 

en tered  on a p lea  o f  n o lo  con ten d ere b ecau se  h i  d id  not e x p re s s ly  reserv e  the right o f  ap p ea l o r  id en tify  with p articu lar ity  

the poin t o f  law  b e in g  rese rv ed , and th ere fo re  he cou ld  obtain  rev iew  o n ly  b y  co lla tera l a ttack . Williams v. State. 691 So. 
2d 484.1997 F’n. App. LEXIS 130, 22 Fla. L  Weekly D 209 (Fla. Dist. Ct. App. 4th Dist. 1997).

5 7 . D efendant w a s  p reclu d ed  from  a ttack in g  the co n d ition s o f  probation  a fte r  d efen d an t had b een  found gu ilty  o f  v io la tin g  

a  con dition  and p rob ation  had been r e v r ’.ed . Brown v. Stale, 305 So. 2d 309, 1974 Fla. App. LEXIS 7463 (Fla. Dist. Ct. 
App. 4th Dist. 1974).

58 . W here trial cou rt sen ten ced  d efen d an ts on rem and, tr ia l court had ju r isd ic tio n , n o tw ith stan d in g ap p eal by d efen d an t 

fo r  e x c es s iv e  sen ten ce  b e fo re  the state su prem e court on  o th er grounds. Collins v. State, 83 So. 2d 6, 1955 Fla. LEXIS 
3994 (Fla. 1955).

59. Fla. Stat. ch. 924.06(3) and Fla. R. App. P. 9.l40(b)(2)(A)(i) c lea r ly  p rov id e  that a  crim in al d efen d an t h as no right to  

appeal fo llo w in g  h is o r  her entry  o f  a  n o lo  con ten d ere p le a  in the ab sen ce  o f  a  reserva tion  o f  the right to  ap p eal an ord er 

w h ich  is le g a lly  d isp o sit iv e ; how ever, even  i f  d e fen d an t h ad  reserved  h is right to  ap p ea l, the a p p ea ls  court w ould not h av e  

held the lack  o f  a  fin d in g  o f  d isp o sit iv en ess  aga in st him  a s  d e fen se  cou n se l e x p ressly  a sk ed  fo r  a  find in g o f  d isp o sit iv en ess  

and it w as the trial cou rt's  duty to th ereafte r  ru le. Hawk v. State, 848 So. 2d 475, 2003 Fla. App. LEXIS 10141, 28 Fla. L. 
Weekly D 1558 (Fla. Dist. Ct. App. 5th Dist. 2003).

60 . W here d efen d an t ap p ea led  h is sen ten ces  im p osed  pursuant to  a  w ritten  p lea  agreem en t, argu in g that the tr ia l court 

abused its d iscre tio n  in  fa ilin g  to  im p ose  a dow nw ard  departure sen ten ce, that the sco re sh ee t ap p licab le  to  h is g ran d  th eft 

ch arg e  con tain ed  erro rs , and that the trial court erred  in im p osin g  a  d iscre tio n ary  c o st , the rev iew in g  court had ju r isd ic tio n  

ov e i n is ap p ea l, un der Fla. R. App. P. 9.030(b)(1)(A) and Fla. R. App. P. 9.140; how ever, under Fla. Stat. ch. 924.06(1), 
the trial cou rt's  d iscre tio n ary  d ec is io n  to  deny a dow n w ard  departure w as not w ith in  the sco p e  o f  review . Patterson v. 

State. 796 So. 2d 572, 2001 Fla. App. LEXIS 12551, 26 Fla. L. Weekly D 2171 (Fla. Dist. Ct. App. 2d Dist. 2001).

6 1 . D efendant's du e p ro c ess  rights w ere not v io la ted  b y  Fla. Stat. ch. 924.07(l)(i) that a llo w e d  the s ta te  to  ap p ea l a 

dow nw ard departure sen ten ce  but did not a llo w  d efen d an t to  appeal an upw ard departure sen ten ce  b ecau se  the C rim inal 

Punishm ent C o d e  p ro v id ed  fo r  the estab lish m en t o f  the lo w est p erm iss ib le  sen ten ce, and d efen d an t co u ld  ap p ea l a 

sen ten ce that w as  ille g a l o r  v io la ted  the statutory m axim um  under Flu. Stat. ch. 924 06(l)(d). Hallv. State, 773 So. ''199, 
2000 Fla. App. LEXIS 15179. 25 Fla. L. Weekly D 2720 (Fla. Dist. Ct. App. 1st Dist. 2000).

62 . Fla. Stat. ch. 924.051(4), govern in g  a p p ea ls  on  a gu ilty  o r n o lo  con ten d ere p lea , is  not a  ju r isd ic tio n a l b ar to  a p p e lla te  

rev iew ; Fla. Stat. ch. 924.051(3) d oes not con stitu te  a  lim it or. the su b ject-m atter ju r isd ic tio n  o f  ap p e lla te  co u rts ; a 

defen dan t w h o p lead s  gu ilty  or n o lo  con ten d ere w ith no ex p ress  reservation  o f  the right to ap p ea l sh all h ave  no right to  a 

d irect ap p eal; such a d efen d an t sh a ll obtain  rev iew  b y  m ean s o f  co lla tera l a ttack  under Fla. Stat. ch. 924 .06(3). Leonard v. 

State. 760 So. 2 d !  14. 2000 Fla. LEXIS 900. 25 Fla. L. Weekly S  377 (Fla. 2000).

63. Fla. Stat. Ann. §  924.06(1)(a) p ro v id es  that a  crim in al defen dan t m ay appeal from  a  final ju d g m en t o f  con v iction



Fla. Stat. § 924.06
Page 9

w hen p rob ation  h as  not been gran ted , even i f  the o ffe n se  o f  con v iction  is  b ased  on  v io la tio n  o f  a  m unicipal ord in an ce. 

Waite v. City o f  Fort Lauderdale. 681 So. 2d 901. 1996 Fla. App. LEXIS I I 110. 21 Fla. L. Weekly D 2281 (Fla. Dist. Ct. 
App. 4th Dist. 1996).

6 4 . S tate's m otion , un der Fla. Stat. ch. 924.06. to  d ism iss  d efen d an t's ap p eal o f  th e rev o ca tio n  o f  h is  p rob ation  w as d en ied  

w h ere d efen d an t d id  not p lead  g u ilty  to  the a lleg e d  v io la tio n  o f  p rob ation , but rath er w as  fou n d  to  h ave  v io la te d  probation  

a fte r  an ev id en tiary  hearing . Blair v. State. 636 So. 2d 784. 1994 Fla App. LEXIS 3666, 19 pla. L. Weekly D 949 (Fla. 
Dist. Ct. App. 1st Dist. 1994).

6 5 . A lth ough  d efen d an t had p led  g u ilty  to ch ild  abu se, the sta te 's  m otion  under Fla. Stat. ch. 924.06 to  d ism iss  d efen d an t's 

ap p ea l from  an  o rd er  revok in g  h is probation  w as d en ied ; d efen d an t d id  not p lead  g u ilty  to  the a lleg e d  v io la tio n  o f  

p rob ation , but rather w a s  found to h ave  v io la ted  p rob ation  a fte r  an ev id en tia ry  h earin g . Titus v. State. 635 So. 2d 1027, 
1994 Fla. App. LEXIS 3673, 19 Fla. L. Weekly D 950 (Fla. Dist. Ct. App. 1st Dist. 1994).

6 6 . D efendant's d irec t ap p ea l o f  h is bu rglary  co n v ic tio n  w as  d ism issed  w hen d e fen d an t fa ile d  to e x p re s s ly  rese rv e  h is 

righ t to  ap p ea l w hen he entered  a  p le a  o f  n o lo  '•ontcndcre b ecau se  the lan gu ag e  in Fla. Stat. ch. 924.06(3) i.e . "w ith no 

e x p ress  r e s e n  ation  o f  the right to  ap p ea l,"  sp e c ific a lly  m od ified  "n olo  con ten d ere" p le a s  an d  not "g u ilty ” p le a s. Norman 
v. State. 634 So. 2d 212. 1994 Fla. App. LEXIS 2627. 19 Fla. L. Weekly D 670 (Fla. Dist Ct. App. 4th Dist. 1994).

6 7 . A  d efen d an t m ay  m aintain a  d irect appeal under Fla. Stat ch. 924.06, d esp ite  en terin g  a  n o lo  con ten d ere  p lea , i f  he 

ra ise s  issu es  o ccu rrin g  at the tim e the p lea  is en tered , in clu d in g a  q u estion  a s  to  the le g a lity  o f  the sen ten ce. Simmons v. 
State. 1992 Fla. App. LEXIS 3561, 17 Fla. L Weekly D 829 (Fla. Dist. Cl. App. 1st Dist. Mar. 271992).

6 8 . W here a  d efen d an t p ,*aded gu ilty  to  the ch arges fo r  w hich he w as con v icted  an d  m ak es  no a lleg a tio n  that h is sen ten ce  

w a s  illeg a l o r  that the trial court lack ed  su b ject m atter ju r isd ic tio n  o r  that the state fa iled  to  ab id e  by a  p lea  agreem en t, he 

w a s  barred  from  ob tain in g  r e l ie f  on d irect appeal from  h is  ju d g m en t and sen ten ce, pu rsuant to  Fla. Stat. ch. 924.06(3). 
Daniels v. State. 568 So. 2d 63. 1990 Fla. App. LEXIS 4889. 15 Fla. L. Weekly D 1786 (Fla. Dist Ct. App. 1st Dist. 1990).

6 9 . D efendant or sta te  m ay appeal a s  a  m atter o f  right from  a sen ten ce  w hich is  o u tsid e  th e ran ge  sp ec ified  by the 

g u id e lin es, pursuant to  Fla. Stat. ch. 924 06(l)(e), Fla. Stat. ch. 921.001(5) and Fla. R. App. P. 9.140(b)(1)(E). Mitchell 
v. State, 458 So. 2d 10, 1984 Fla. App. LEXIS 15536, 9 Fla. L. Weekly 2107 (Fla. Dist. Ct. App. 1st Dist. 1984), rev iew  

d en ied  by 464 So. 2d 556, 1985 Fla. LEXIS 3304 (Fla. 1985), overru le  ! b y  Stale v. Koopman. 519 So. 2d 613, 1988 Fla. 
LEXIS 117, 13 Fla. L. Weekly 57 (Fla. 1988), d isap p roved  by State v. Stanley. 519 So. 2d 613, 1988 Fla. LEXIS 124, 13 
Fla. L. Weekly 57 (Fla. 1988), overru led  by State v. Whitfield. 487 So 2d 1045, 1986 Fla. LEXIS 2078, 11 Fla. L. Weekly 
182 (Fla. 1986), c r it ic iz e d  b y  Stanley v. State, 507 So. 2d 1131, 1987 Fla. App. LEXIS 7633, 12 Fla. L. Weekly 964 (Fla 
Dist. Ct. App. 5th Dist 1987).

70. D efendant w ho p leaded  gu ilty  to an aggravated  a ssau lt ch arge w as not en titled  to  rev iew  o f  the co n v ic tio n  on d irect 

ap p ea l under Fla Stat. ch. 924 06(3) b ecau se a  valid  g u ilty  p lea  c o n c lu siv e ly  d isp o se d  o f  a ll p rio r issu e s  presen ted  in the 

c a se . Robinson v. State, 373 So. 2d 898, 1979 Fla. LEXIS 4743 (Fla. 1979), q u estion ed  b y  Maddox v. State. 708 So. <.d 
617, 1998 Fla. App. LEXIS 2420, 23 Fla. L. Weekly D 720 (Fla. Dist. Ct. App. 5th Dist. 1998).

7 1 . D efendant's right to  appeal an o rd er o f  probation  w as  granted 'ey Fla. Stat. ch. 924.06. That right o f  ap p ea l w as not 

contingent upon the reg isterin g  o f  o b jec tio n s  at the tim e that probation  w as  granted . Di Orio v. State, 359 So. 2d 45, 1978 
Fla. App. LEXIS 15742 (Fla. Dist. Ct. App. 2d Dist. I9 78), overru led  in part b y  Goodson v. State, 400 So. 2d 791, 1981 
Fla. App. LEXIS 20107 (Fla Dist. Ct. App. 2d Dist. 1981).

72 . W here, on a  p lea  o f  gu ilty , d e fen d an t w as con v ic ted  an d  sen ten ced  fo r  kidnap, g in v io la tio n  o f  F la. Stat. ch. 8 0 5 .0 1 , 

defen dan t w a s  en titled  to ap p eal a  sen ten ce  that w as  b ased  on a  statute that w as  not in e ffe c t  at the tim e o f  the k idn app in g 

b ecau se  Fla. Stat. ch. 924.06(3) o n ly  restricted  d irect ap p ea ls  from  any e rro r  w h ich  occu rred  prio r to the accep tan ce  o f  

the p lea  b y  the court, o r  from  any e rro r in the accep tan ce  itse lf, and Fla. Slat. ch. 924.06(l)(d) and ch . 9 2 4 .0 6 (3 )  read  

tog eth er did not m ean to cut o f f  a  defendant's right to  d irect appeal from  an  illeg a l sen ten ce  im p osed  a fte r  con v iction  on a  

g u ilty  p lea . Smith v. State, 358 So. 2d 1164, 1978 Fla. App. LEXIS 15637 (Fla. Dist. Ct. App. 2d Dist. 1978).
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7 3 . In defen d an t's  ap p ea l from  an ordcT that d en ied  d efen d an t's  m otion  fo r  a su p ersed eas  bond pen d in g ap p ea l, the court 

rev ersed  b ecau se  Fla. Stat. ch. 924.06(2) g ran ted  d e fen d an t the right io  ap p eal from  an o rd e r  that gran ted  probation  in the 

sam e  m an ner an d  s c o p e  a s  i f  a  ju o t  nt o f  co n v ic tio n  had been  en tered , and i f  d e fen d an t w a s  en titled  to be at liberty  on 

b a il pendin g a-'Deal, d e fen d an t w as eq u a lly  en titled  to  b e  at lib erty  un der term s o f  a su p ersed eas  bon d pen d in g ap p ea l 

from  an ord er o f  p rob ation . Murphy v. Stale, 23 J So. 2d 263, 1970 Fla. App. LEXIS 6915 (Fla. Dist. Ct. App. 4th Dist 
1970).

7 4 . A  defen d an t's .ropeal from  an ord er d en y in g  h is m otion  to  grant ja i l  tim e cred it w a s  not perm itted  b y  Fla. Stat. ch. 
924.06 o r  Fla. R. C rim . P. 1 .8 5 0 ; the ap p ea l w as  fro m  n eith er a  ju d g m en t o f  co n v ic tio n  w ithout p rob ation , an o rd er  

gran tin g  o r rev o k in g  p rob ation , an e x c e ss iv e  o r  i lle g a l sen ten ce , n or an ord er d en y in g  v aca tio n  o f  sen ten ce. James v. State. 
226 So. 2d 468. 1969 Fla. App. LEXIS 5335 (Fla. Dist. Ct. App. 2d Dist. 1969).

75 . A p p ella te  cou rt den ied  the sta te 's  m otion  to  d ism is s  defen d an t's ap p ea l w h ere the m otion  w a s  b ased  on  the con ten tion  

that a  ju d g m en t en tered  on a  p le a  o f  g u ilty  o rd in arily  c o u ld  not be rev iew ed  by ap p ea l; d e fen d an t's  ap p ea l w as d erived  

so le ly  from  Fla. Stat. ch. 924.06, w h ich  sta ted  that an  ap p ea l cou ld  b e taken by d efen d an t o n ly  from  a final ju d g m en t o f  

co n v ic tio n ; an yth in g  sa id  in Gibson v. State, 196 So. 2d 188 (Fla. Dist. Ct. App. 1965) in c o n flic t  w ith  the ap p e lla te  court's 

ru lin g  w as su p ersed ed . Ramey v. State, 199 So. 2d 104, 1967 Fla. App. LEXIS 4821 (Fla. Dist Ct. App. 2d Dist. 1967).

7 6 . T he current sta tu tory  sch em e under Fla. Stat. ch. 924.06(1) d o es  not g iv e  a F lorid a C ou rt o f  A p p eal the p ow er to  

rev iew  a trial cou rt's  d iscre tio n ary  d ec isio n  to  den y  a  d ow n w ard  departure at sen ten cin g  fo r  tra ffick in g  in am p h etam in es 

and p o sse ss io n  o f  MDMA. Jorquera v. State, 868 So. 2d 1250, 2004 Fla. App. LEXIS 3756, 29 Fla. L. Weekly D 708 (Fla. 
Dist. Ct. 1pp. 4th Dist. 2004).

7 7 . U nder Fla. Stat. ch. 924.06 ap p e lla te  cou rts  have ju r isd ic tio n  to  co n sid er  th o se  a p p ea ls  in w h ich  defen d an ts p lead  n o lo  

con ten d ere , and w h o se  w ritten  probation  o rd ers  in c lu d e sp e c ia l con d itio n s  o f  p rob ation  th at w ere  not o ra lly  pron ou n ced  

at th e sen ten cin g h earin g . Chrislobal v. State, 598 So. 2d 325, 1992 Fla App. LEXIS 5843, 17 Flc. L. Weekly D 1384 (Fla. 
Dist. Cl. App. 1st Dist. 1992), c r itic ized  in Burdo v. State, 667 So. 2d 8 74, 1996 Fla. App. LEXIS 563. 21 Fla. L. Weekly D 
281 (Fla. Dist. Ct. App. 3d Dist. 1996).

7 8 . D efendant co u ld  not ap p ea l h is ju d g m en t and sen ten ce  a fte r  d e fen d an t en tered  an u n con d ition a l p lea  o f  n o lo  

con ten d ere  to the ch arg es , even though though h is  sen ten ce  a s  an a c c e s so ry  a fte r  the fac t w a s  a  len g th ier sen ten ce  than the 

p rin cip al rece ived . Westermeier v. State. 395 So. 2d 231, 1981 Fla. App. LEXIS 18852 (Fla. Dist. Cl. App. 5th Dist. 1981).

79. In an appeal o f  a  probation  revocation  on  grou n d s that the trial cou rt lack ed  ju r isd ic tio n  b ec a u se  the defen dan t w as  

incom peten t to en te r  h is in itia l p lea , the a p p e lla te  co u rt lacked  ju r isd ic tio n  to rev iew  the a p p ea l; an  appeal o f  an o rd er 

rev o k in g  probation  m ay  o n ly  rev  ew  p ro ceed in g s  a fte r  the o rd er  o f  probation . Stuart v. State, 353 So. 2d 165, 1977 Fla. 
App. LEXIS 17180 (Fla. Dist. Ct. App. 3d Dist. 1977).

80 . W here d efen d an t d id  not ex p re ss ly  re se rv e  the right to ap p eal in en terin g  h is n o lo  con ten d ere  p le a , under Fla. Stat. ch. 
924.06(3) co lla tera l a ttack  w as  the o n ly  aven u e o f  ap p ea l. Williams v. State. 691 So. 2d 484, 1997 Fla. App. LEXIS 130, 
22 Fla. L. Weekly D 209 (Fla. Dist. Ct. App. 4th Dist. 1997), c r itic ized  in Joyce v. State, 713 So. 2d 1053, 1998 Fla. App. 
LEXIS 7557, 23 Fla. L. Weekly D 1555 (Fla. Dist. Ct. App. 2d Dist. 1998) c r itic ized  b y  Thompson v. State, 706 So. 2d 
1361, 1998 Fla. App. LEXIS 78. 23 Fla. L. Weekly D 260 (Fla. Dist. Ct. App. 2d Dist. 1998), c r it ic iz e d  by Thompson v.

Florida. 23 Fla. L. Weekly D 260 (F la. D ist. Ct. A pp . 2 d  D ist. Jan . 9 , 1998 ).

8 1 . A p p ella te  cou rt lack ed  ju r isd ic tio n  to  c o n s id er  d efen d an t's n o lo  con ten d ere co n v ic tio n  on d irec t appeal b ecau se  

d efen d an t’s  p lea  o f  n o lo  con ten d ere  w a s  m ade w ithout reserva tion  o f  the right to ap p ea l. Nettles v. State, 673 So. 2d 547,
1996 Fla. App. LEXIS 4780. 21 Fla. L. Weekly D 1159 (Fla. Dist. Ct. App. 4th Dist. 1996).

82 . A n  ap p e lla te  co u rt lack s  ju r isd ic tio n  to  c o n s id e r  w h eth er a  trial court erred in accep tin g  a  d efen d an t's p le a  o f  n o lo  

con ten d ere  w hen the p lea  w as m ade w ithout reserva tion  o f  the right to appeal. Nettles v. State, 673 So. 2d 547, 1996 Fla.
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83. A defendant does not have a right to a general review of his guilty or nolo contendere plea by an appellate court to be 
certain that he was made aware of all the consequences o f his plea and apprised of all the attendant constitutional rights 
waived; such an automatic right would in effect eliminate both the necessity for a defendant to move for a withdrawal o f 
his plea and the obligation to show a manifest injustice or prejudice as ground for such a plea withdrawal after sentence. 
N ettle s  v. S tate . 673  So. 2 d 5 4 7 , 19 96  F la . A p p . L E X IS 4780, 21 F la . L . W eekly D  I I S ' )  (F la . D is t. Ct. A p p . 4 th  D is t. 1996).

84. Where the state conceded that the affidavit o f  violation of community control was filed after the expiration of 
defendant's community control term, the trial court lacked jurisdiction to revoke community control notwithstanding 
defendant's failure to particularly identify the trial court's lack of jurisdiction in the reservation of appellate rights as 
required by F la . R. A pp . P. 9 .1 4 0 (b )(1 ) and F la . S ta t. ch. 924 .06 . Evan.:  v. State, 6 4 7  S o  2 d  180, 19 94  F la . A p p . L E X IS  

6311, 19 F la . L . W eekly D  13 97  (F la . D is t. C t. A p p . 1st D is t. 1994).

85. No right o f  direct appeal existed under F la . S tat. ch. 92 4 .0 6 (3 ) as to defendant's allegations o f prosecutorial 
misconduct and violation of double jeopardy where defendant’s allegations arose out o f  circumstances which preceded a 
plea agreement and there was no express reservation o f a right to appeal on those issues. F ie ld s  v. State, 5 7 5  So. 2 d  1377, 

1991 F la . A pp . L E X IS  2193, 16 F la . L . W eekly D  718 (F la  D is t. C t. A pp . 5 th  D is t. 1991), quashed by 5 8 6  So. 2 d  341, 

1991 F la . L E X IS  1705, 16 F la . L . W eekly S  674 (F la . 1991).

86. Defendant's conviction for possession and purchase o f  cocaine was affirmed because defendant failed to preserve 
relevant issues for appeal during trial; Under F la . S tat. ch  9 2 4 .06 (3 ) a defendant who pled nolo contendere without 
making an express reservation o f the right to appeal had no right to direct appeal, but had to obtain review by means of 
collateral attack. F o rd  v. State, 5 5 6  So. 2 d  483, 1990 F la . A pp. L E X IS  586, 15 F la . L . W eekly D  3 2 7  (F la . D is t. C t. A pp . 

2 d  D is t. 1990).

87. Where, on a plea o f guilty, defendant was convicted and sentenced for kidnapping in violation of Fla. Stat. ch. 805.01, 
defendant was entitled to appeal a sentence that was based on a statute that was not in effect at the time o f the kidnapping 
because F la . S ta t. ch. 9 2 4 .0 6 (3 ) only restricted direct appeals from any error which occurred prior to the acceptance of 
the plea by the court, or from any error in the acceptance itself, and F la . S la t. ch. 9 2 4 .0 6 ( l) (d )  and ch. 924.06(3) read 
together did not mean to cut off a defendant's right to direct appeal from an illegal sentence imposed after conviction on a 
guilty plea. S m ith  v. S tate . 358  So. 2 d  1 1 6 4 ,1 9 7 8  F la . A pp . L E X IS  1563 7 (F la . D is t. C t. A pp. 2 d  D is t. 1978).

88. F la . S lat. ch. 9 2 4 .0 6  required that a defendant's attacks on the sufficiency of the evidence in his probation hearing 
could or should have been raised by direct appeal from the order that placed him on probation. H a rd r ic k  v. State, 293  So. 

2 d  >5. 1974 F L .  A pp . L E X IS  7608 (F la . D is t. C t. A pp . 2 d  D is t. 1974), reversed by 3 1 3  So. 2 d  695, 1975 F la . L E X IS  

33 23  (F la . 1975).

App. LEXIS 4780, 21 Fla. L. Weekly D 1159 (Fla. Dist. Ct. App. 4th Dist. 1996).

89. F la . S tat. ch. 9 2 4 .0 6 (3 ) provides that a defendant who pleads nolo contendere with no express reservation o f the right 
to appeal shall have no right to a direct appeal. T ru ji l lo -P e n ta le  v. State, 6 0 9  So. 2 d  72. 1992 F la . App. L E X IS  11740, 17  

F la . L. W eekly D  2 6 5 7  (F la . D is t. C t. A pp. 1st D is t. 1992), quashed by 6 20  So. 2 d  1231, 1993 F la  L E X IS  1097, 18 F la . L. 

W eekly S  431 (F la . 1993).

90. State's motion under F la . S tat. ch. 9 2 4 .0 6  to dismisc appeal after defendant entered a nolo contendere plea was denied 
as prematuie, where counsel for defendant had not yet filed an Anders brief and the defendant had not had the opportunity 
to file a pro sc brief. F o rd  v. State. 57 5  So. 2 d  1335, 1991 F la . A pp. L E X IS  1730, 16 F la .  L . W eekly D  561  (F la . D is t. Ct. 

A pp. 1st D is t. 1991), review denied by 581 So. 2 d  1310. 1991 F la . L E X IS  762 (F la . 1991).

91. Where defendant waived the right to appeal by failing to reserve the right prior to pleading nolo contendere to 
the charge, defendant could obtain review by means o f collateral attack pursuant to F la . S tat. ch. 9 2 4 .06 (3 ). W ill is  v. 
W ainw rig h t, 3 7 5  So. 2 d  3, 1979 F la . A p p  L E X IS  14 548  (F la . D is t. Ct. A pp. 4 th  D is t. 1979).
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92. In ascertaining the meaning and effect to be given the word "or" the legislative intent is the determining factor, and the 
conjunctive "or" is often used to join two aspects o f the same entity rather than two separate entities; thus, the language 
used by the legislature in F la . S ta t. ch. 9 7 4 .0 6  may be sensibly construed to mean that a sentence is excessive when it 
exceeds the punishment prescribed. In fa n te  v. S tate , 1 9 7  So. 2 d  542, 19 67  F la . A p p . L E X IS  5 1 1 9  (F la . D is t. C l. A pp . 3 d  

D is t. 1967).

HIERARCHY NOTES:

93. F la . S tat. A nn . §  9 2 4 .0 6 ( ! ) ( a )  provides that a criminal defendant may appeal from a final judgment o f  conviction 
when probation has not been granted, even if the offense of conviction is based on violation o f  a municipal ordinance. 
W aite  v. C ity  o f  F o r t  fM u d e rd a le , 681  So. 2 d  901 , 1996 F la . A pp. L E X IS  11110, 21 F la . L . W eekly D  2281  (F la . D is t. Ct. 

A p p . 4 th  D is t. 1996).


