


Suzanne: Here are some FAQ’s from another EFA site on OPA.

1. Which federal agencies are responsible for implementing the Oil Pollution Act (OPA)?

Executive Order 12777, issued on October 18, 1991, delegated the authority to implement the 
Oil Po. ution Act (OPA) to several federal agencies. EPA carries the responsibility for non­
transportation-related onshore facilities and incidents in the Inland Zone. United States Coast 
G ua rd  (USCG) has responsib i li ty fo r marine transportation-related facilit ies and incidents 
in the Coastal Zone. The Department Transporta t ion 's O ffice o f Pipeline Safety within 
the Research and Special P rograms Adm in is tra t ion oversees onshore transportation- 
re lated facilities. The Department o f In te r io r has respons ib i li ty for off-shore fixed facilities 
beyond the coastline. The National Oceanic and Atmospheric Adm in is tra t ion  is responsible 
for na tu ra l resource damage assessments re lating to oil d ischarges.

2. How can I report an oil spill?

Spills should be reported immediately to the National Response Center at 800-424-8802. Threats 
of discharges or releases to the waters of the U.S. should also be reported.

3. What is the definition of oil?

O il is defined as oil o f any kind or in any form , in c lud ing  petro leum, fuel oil, s ludge, oil 
refuse, and oil m ixed with wastes other than dredged spoil [40 CFR 112.2 ar.d CWA Section 
3 1 1(a)(1)], Section 1001(23) of the Oil Pollution Act (OPA) further narrows this definition be 
excluding any substance which is specifically listed or designated as a hazardous substance 
under Section 101(14) of the Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA or "Superbind").

4. Does the Oil Pollution Act (OPA) preempt state laws?

No. The O il Pollution Act (OPA) Section 10i8(a) specif ica l ly provides that the OPA does 
not preempt state laws.

5. Who is responsible for cleanup costs incurred under the Oil Pollution Act (OPA)?

Section 1001(32)(B) of the Oil Pollution Act (OPA) states that in the case of an onshore facility, 
any person owning or operating the facility is the responsible party.

6. Wno can be ordered to cleanup an oil spill?

EPA can enter into an agreement or order any person who owns or operates a facility to perform 
a cleanup under Section 3 1 1(c) and/or (e) of the Clean Water Act (CWA), as amended by the Oil 
Pollution Act (OPA).

7. Where can 1 find the text of the laws dealing with C l Spills?
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A l a s k a  S t a t e  L e g i s l a t u r e

Session: (Jan-Max) ;  , Interim: (June-DeeI
Slate Capitol. Room 208 r 716 West 4th Avenue. Suite 300
Juneau. AK 99801-1182 tV  •<- * Anchorage. AK 99501-2133
(907)465-4859 (907)269-0129
Fax (907) 465-3799 (, Fa (907) 269-0128•f

L SL

J o h n  H a r r i s
S p e a k e r  o f  t h e  H o u s e

M E M O R A N D U M

TO:

FROM:

DATE:

RE:

Representative Lesil McGuire, Chair 
House Judiciary Committee

Representative John Harm 

April 21,2005

Request for Hearing, CS for HJR 12 (W&M)

Please consider this request to hear House Joint Resolution 12: Proposing amendments to 
the Constitution of the State of Alaska relating to the repeal of the budget reserve fund at 
your earliest possible convenience.

I appreciate your consideration of my request. Please do not hesitate to contact Tom 
Wright of my staff or me if you have any questions or need further information.

JLH:tw



A l a s k a  S t a t e  L e g i s l a t u r e

Session: (Jan-May)
State Capitol, Room 208 
Juneau. AK 99801-1182 
(907) 465-4859 
Fax i<H)7) 465-3799

J o h n  H a r r i s
Speaker of the House

Interim: (June-Dee) 
716 West 4th Avenue. Suite 300 

Anchorage. AK 99501-2133 
(907) 269-0129 

Fax (907) 269-0128

S P O N S O R  S T A T E M E N T  

C O M M I T T E E  S U B S T I T U T E  f o r  
H O U S E  J O I N T  R E S O L U T I O N  1 2  ( W & M )

C ONS ITUTI ON A L AMENDMENT: BUDGET RESERVE FUND REPEAL

In .990, the Constitutional Budget Reserve was established to provide cash to fund state 
government during time- when low oil prices caused revenues to fall short of 
expenditures, it was funded by proceeds of settlements of tax and royalty disputes with 
the oil companies. Most of these large disputes have been settled and little additional 
dedicated revenue is expected anytime in the future.

Theoretically, the CBR should grow in size because tue account is to be repaid when 
revenues exceed expenditures. To date, this has not occurred. The cumulative draw has 
been over $5 billion.

By repealing this amendment, there is no longer a need for a three-quarter vote whenever 
additional funds are needed to balance our budget. Also, elimination of this amendment 
will help facilitate the development of a fiscal plan that will allow the legislature to 
balance a budget on a year-to-year basis with known anticipated revenues.

As written within the resolution, funds from the CBR would be placed into a capital 
construction permanent fund. Appropriations from the fund are to be made on a percent 
of market value method with no more than five per cent of the average of the fiscal year 
end market values of the fund for the first five of the preceding six years.

The state needs a long term fiscal plan and the first step should be the repeal of the 
constitutional budget reserve fund amendment.
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I

Available Balance in Constitutional Budget Reserve Fund
if thousands

FY 2002 FY 2003 FY 2004 FY 2005

Beginning balance as of July 1 3,110,104 2,466,918 2,093,556 2,155,078

Cash flow (borrowing) and repayment:

(100,000) 4s* (100,000) 4 ? (100,000) ^ (100,000)

(100,000)

(100,000)

(100,000) &  

(50,000) /

(100.000) 4?

(100.000) f

(100,000)

100,000

( ioo.ooo) (100,000) 100,000 s* 100,000

(100,000) (100.00U) 4^ 100,000 rf0.

(100,000) ^ (50,000) 100,000 4?

(100,000)

(100,000) 4°

50,000 & 85,000 ^
Net cash flow borrowing (750,000) (415,000) - -

Adc itional (deficit borrowing) or 
repayment (134,312) (83,120) (10,785)

Subfunds swept per Article IX, section 1 130,695 88,755 94,627

Cubfund balances appropriated back (101,947) (130,695) (88,75L)

Direct appropriations: 
Treasury operations (125) (121) (109)

New revenues
Appropriated fund transfer from GF

212,503 166,819 61,627
4,917

Ending balance as of June 30 (audited) 2,466,918 2,093,556 2,155,078

Please direct any questions about this information to Lisa Pusich, State Accountant at 465-5616.

I



F .  B u d g e t  G a p  a n d  t h e  C o n s t i t u t i o n a l  B u d g e t  R e s e r v e

The table below reflects the amount needed to make up the diffeience between the Department 
of Revenue’s forecast of Unrestricted General Purpose Revenue and the annual general fund 
budget, shown here as a flat S2.2517 billion (the Governor’s proposed budget) for all operating, capital, 
debt service, lease payments and supplemental appropriations. (l>

Table 2-9. Difference Between Unrestricted General Purpose Revenue
and General Fund Budget “The Gap"m 
$ Million

Total Transfer •’)
Unrestricted from Alaska General

Fiscal
Year

General Purpose 
Revenue

Science & 
Technology

Fund
Appropriation Difference

Actual 2003 1.947.6 95.0 2,496 2 m 453.6 m
2004 2,245.3 2,300.6 55.3
2005 1,961.1 2,251.7 290.6
2006 1,770.5 2,251.7 481.2
2007 1,465.8 2,251.7 785.9
2008 1,450.7 2,251.7 801.0
2009 1,393.6 2,251.7 858 1
2010 1,390.2 2,251.7 361.5
2011 1,328.7 2,251.7 923.0
2012 1,277.0 2,251.7 974.7
2013 1,214 8 2,251.7 1,036.9
2014 1,156.0 2,251.7 1,095.7
2015 1,099.9 2,251.7 1,151.8

(1) The projected FY 2005-2015 budget of S2.2517 billion is simply a reference point for 
analysis. Any budget estimate used to determine “The Gap" will have its detractors —  some 
will contend spending should be cut, while others will argue just as strongly that spending 
should be increased to reflect inflation and population growth.
(2) The “Gap", or draw on the CBRF for FY 2003, is shown as the actual cash withdrawal.

(1) http://www.gov.state.ak.us/omb/04_OMB/fy04fiscal_sutnniary.pdf

Spring 2CC4 Fall 2C03 Revenue Sources Book - 19

http://www.gov.state.ak.us/omb/04_OMB/fy04fiscal_sutnniary.pdf
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Rainy Day Funds

Appendix A. S ta te  Budget S tabilization Funds

The states of Arkansas, the District of Columbia, Hawaii, Illinois, Montana, and 
Oregon do not have budget reserve funds.

A la b am a

Education Prom l on Prevention Fund (S ta tu to ry)

Method fo r depos it: Automatic appropriation of $21M in the first year (following 
the fund's depletion) and $8M thereafter up to $75M. Automatic appropriation can 
be waived via emergency resolution.
M ethod fo r w ith d ra w a l: Declaration of proration by governor, or declaration of 
emergency by legislature with a 2/3 vote.

A la s k a

Budget Reserve Fund (S tatutory)
M ethod fo r depos it: By appropriation.
M ethod fo r w ith d ra w a l: By appropriation.

C onstitu tiona l BudgetReserve Fund (Constitutional)
M ethod fo r depos it: Mineral litigation/dispute settlements.
M ethod fo r w ith d ra w a l: 1) If the amount available for appropriation for a fiscal 
year is less than the amount appropriated for the previous fiscal year; 2) for any 
public purpose with a 3/4 vote.

A r iz o n a

Budget S tab iliza tion Fund (Statutory)
M ethod fo r depos it: By appropriation (amount determined by formula comparing 
real, adjusted Arizona personal income growth to 7 year trend); fund capped at 5 
percent of prior year GF revenue.
Method fo r w ith d ra w a l: By appropriation (amount determined by formula); 2/3 
vote is required to waive formula-determ ined withdrawal.

C a lifo rn ia

Special Fund fo r Economic Uncertainties (Statutory)
M eth i d fo r depos it: Year-end surplus or by appropriation.
M ethod fo r w ith d ra w a l: 1) Transfer by controller to cover revenue shortfall or 
other GF deficiency; 2) Director of finance can allocate funds for disaster relief (with 
notification to the Joint Legislative Budget Committee).

C o lo ra d o

Required Reserve (S tatutory)
Method fo r depos it: 4 percent of GF appropriations.
M ethod fo r w ith d ra w a l: Automatic expenditure when revenue estimates fall below 
targets; fund can only be used to cover appropriations already authorized. ( I f

Contents

• Alabama, Alaska, Arizona, 
California, Colorado

• Connecticut, Delaware, Florida, 
Georgia

• Idaho, Indiana, Iowa, Kansas, 
Kentucky

• Louisiana, Maine, Maryland, 
Massachusetts, Michigan

• Mississippi, Missouri, Nebraska, 
Nevada, New Hampshire

• New Jersey, New Mexico, New 
York, North Carolina, North 
Dakota

• Ohio, Oklahoma, Pennsylvania, 
Puerto Rico, Rhode Island

• South Carolina, South Dakota, 
Tennessee, Texas, Utah

• Vermont, Virg'nia, Washington, 
West Virginia, Wisconsin, 
Wyoming

http://www.ncsl.ore/Droizrams/Fiscal/rdfaxa.htm  m o n n n s

http://www.ncsl.ore/Droizrams/Fiscal/rdfaxa.htm
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economic conditions require expenditures from the fund, the governor must develop 
a plan tha t would maintain the reserve at no less than 2 percent. The plan is subject 
to legislative modification.)

C o n n e c t ic u t

Budget Reserve Fund (S tatutory)
M ethod fo r depos it: Year-end surplus; fund capped at 5 percent of net GF 
appropriations for the fiscal year in progress.
M ethod fo r w ith d ra w a l: Automatic appropriation to cover budget deficit to the 
extent tha t funds are available.

D e la w a re

Budget Reserve Account (Constitutional)
M ethod fo r depos it: Automatic deposit from previous year's unencumbered funds; 
fund capped at 5 percent of estimated GF revenues.
M ethod fo r w ith d ra w a l: By appropriation to cover budget deficit or to compensate 
for revenue reductions; requires 3/3 vote.

F lo r id a

W orking Capital Fund (Statutory)
M ethod fo r depos it: Year-end surplus until fund reaches minimum level of 5 
percent o f net GF revenue for the previous fiscal year; fund capped at 10 percent. 
M ethod fo r w ith d ra w a l: By appropriation when governor declares an emergency.

Budget S tabilization Fund (Statutory)
M ethod fo r depos it: Automatic deposit beginning in FY 1995 equal to 1 percent of 
previous year's GF revenue collections, increasing each year until the reserve 
reaches minimum level of 5 percent (in FY 1999); principal fund balance capped at 
10 pe rcen t.
M ethod fo r w ith d ra w a l: By executive transfer when revenue collections in the 
general revenue fund will be insufficient to meet general revenue fund 
appropriations.

G eo rg ia

Revenue S hortfa ll Reserve (Statutory)
M ethod fo r depos it- Year-end surplus; fund capped at 3 percent of net revenue 
collections.
M ethod fo r w ith d ra w a l: By appropriation.

Id a h o

Budget Reserve Account (S tatutory)
M ethod fo r depos it: By appropriation.
M ethod fo r w ith d ra w a l: By appropriation.

In d ia n a
I

C ounter-Cyclical Revenue and Economic S tab iliza tion Fund (S tatutory)
M ethod fo r depos it: Statutory formula triggered when the annual growth rate in 
adjusted personal income exceeds 2 percent; fund capped at 7 percent o f state GF 
revenue.
M ethod fo r w ith d ra w a l: Statutory formula triggered when the annual growth rate 
in adjusted personal income is less than a negative 2 percent.

h t t n : / / W W W . n c s 1 . n r p / n r o p r a m s / f i s r a l / r r l f a v n  h i m n n o  /none

http://WWW.ncs1.nrp/nroprams/fisral/rrlfavn
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Io w a

Cash Reserve Fund (Statutory)
M ethod fo r depos it: By appropriation when there is a year-end GF surplus; fund 
capped at 5 percent of the adjusted GF revenue estimate for the current fiscal year. 
Method fo r w ith d ra w a l: By appropriation for non-recurring emergency 
exf enditures; requires 3/^ vote if the fund's balance drops to less than 3 percent of 
the adjusted revenue es'cimi.te for the year in which the appropriation is made.

Economic Emergency Fund (S tatutory)
M ethod fo r depos it: By appropriation when there is a year-end GF surplus; fund 
capped at 5 percent of the adjusted revenue estimate for the current fiscal year. 
Method fo r w ith d ra w a l: By appropriation for emergency expenditures.

K ansas

Budget S tabilization Fund (Statutory)
M ethod fo r depos it: Funded by a one-time federal dispro-portionate share 
windfall; fund expected to be depleted by the end o f FY 1996.
Method fo r w ith d ra w a l: By appropriation.

K e n tu c k y

Budget Reserve Trust Fund (S tatutory)
M ethod fo r depos it: By appropriation; fund capped according to provisions in the 
biennial budget act.
M ethod fo r w ith d ra w a l: Allotted by governor to meet a revenue shortfall; 2 
governor must notifv legislature. (Conditions governing the use of the fund are 
attached to its appropriation every two years. At the end of the biennium, the fund 
lapses and has to be recreated. The state also has created in the general fund the 
Surplus Fund Account. No expenditures may be made from the account unless 
appropriated by the legislature, or unless required by the budget reduction 
provisions of the budget bill.)

Louisiana
Revenue S tabilization - M ineral Trust Fund (Constitutional)
M ethod fo r depos it: Automatic deposit of revenues exceeding $750M from taxes 
on the production of, or exploration for, minerals. With some lim itations, the $75CM 
base may be increased every 10 years, beginning in the year 2000, by a law 
enacted by a 2/3 vote.
M ethod fo r w ith d ra 1 al: By appropriation, not to exceed one-third of the fund and 
requiring a 2/3 vote when: 1) the official forecast for a fiscal year is less than 
revenues received by the state in the preceding fiscal year; 2) if a deficit for the 
current fiscal year is projected due to a decrease in the official forecast.

Maine

Rainy Day Fund (S tatutory)
M ethod fo r depos it: Transfer from the GF unappropriated surplus; fund capped at 
4 percent of total GF revenues received in the immediately preceding fiscal year. 
Method fo r w ith d ra w a l: Subject to annual legislative deliberations. (According to 
statute, appropriations may be made by a 2/3 vote o ' the legislature upon 
recommendation of the governor, but only for prepayment of outstanding GF bonds 
or for major construction. In practice, however, the legislature has enacted 
exceptions to the statute to use the funds as needed fo r emergencies, disasters, or 
other expenditures deemed necessary.)
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Maryland
Revenue S tabilization A ccount (Statutory)
M ethod fo r depos it: By appropriation. Beginning in FY 1995, the governor shall 
Include 'n the budget bill an appropriation equal to at least the lesser of $5UM or the 
amount necessary for the fund balance to exceed 5 percent of est'mated GF 
revenues for the fiscal year.
M ethod fo r w ith d ra w a l: Transferred by governor if authorized by an act of tne 
General Asserr.blv or specifically authorized in the state budget bill as enacted; 
amount of transfer is reduced by amount of general fund budget reductions made by 
legislature.

Massachusetts
Commonwealth S tab iliza tion Fund (S tatutory)
Method fo r depos it: After the year-end GF consolidated net surplus is determined, 
a portion can be used as general revenue in the current fiscal year. Of the remaining 
surplus, 60 percent is transferred to the stabilization fund; fund capped at 5 percent 
of current fiscal year revenues.
Method fo r w ith d ra w a l: By appropriation: 1) to make up any difference between 
actual state revenues and allowable state revenues when actual revenues fall below 
the allowable amount; 2) to replace the state and local loss of federal funds; 3) for 
any event tha t threatens the health, safety or welfare of the people or the fiscal 
stability of the state.

Michigan
Countercyclical Budget & Economic S tabilization Fund (S tatu tory)
M ethod fo r depos it: Statute requires appropriation of an amount equal to (annual 
growth rate in real personal income in excess o f 2 percent) X (to ta l GF revenues for 
the fiscal year ending in the current calendar year).
M ethod fo r w ith d ra w a l: I f annual growth rate in real personal income is negative, 
withdrawal equals deficiency multiplied by the tota l GF revenues for the fiscal year 
ending in the current calendar year, but no more than needed to balance the 
budget

Minnesota
Budget & Economic S tabilization Fund (S tatu tory)
M ethod fo r depos it: By surplus until the tota l amount in the account equals 5 
percent of tota l GF appropriations for the current biennium. Restoration of the 
reserve should occur when objective measures, such as increased growth in total 
wages, reflect upturns in the state’s economy. (Beginnin- lu ly 1, 1993, forecast 
unrestricted budgetary GF balances were firs t appropriateu to restore the oudget 
reserve ,ind cash flow account to $500M. As of July 1, 1995, $180M of the account 
was dedicated to elementary and secondary education.)
M ethod fo r w ith d ra w a l: By transfer authorized by the commissioner of finance, 
with approval of the governor and in consultation with the Legislative Advisory 
Commission, when: 1) a neg^ lve budgetary balance is projected and when 
objective measures (such as reduced growth in tota l wages) reflect downturns in the 
stale's economy; 2) probable receipts for the GF will be less than anticipated and 
the amount available for the rest of the biennium will be insufficient.

Mississippi
Working Cash S tab iliza tion Reserve Fund (S ta tu to ry)
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Method fo r depos it: Year-end surplus until the fund reaches $40M; thereafter, 50 
percent of the unencumbered GF cash balance until the fund reaches 7.5 percent of 
GF appropriations.
Method fo r w ith d ra w a l: Transfer by the executive director o f the Departrr ->nt of 
Finance & Adm inistration: 1) to meet cash-flow needs (borrowed funds must be 
repaid within the same fiscal year); 2) to cover deficits (up to $50M in any one fiscal 
year); 3) to provide funds for disaster assistance.

Missouri
Budget S tabilization cund (Statutory)
M ethod fo r depos it: By appropriation; fund is not to exceed 5 percent of the 
receipts into the GF for the proceeding fiscal year.
M ethod fo r w ith d ra w a l: By appropriation to the governor to meet budget 
shortfalls. (The General Assembly may appropriate to the governor any portion of 
the existing balance to cover budget shortfalls. Also, in any year in which the 
governor finds it necessary to withhold appropriated funds, the governor may order 
the commissioner of administration to make transfers from the fund to fulfill 
expenditures authorized by appropriation. The governor must notify the General 
Assembly of his intent to make such an authorization; and, if not disapproved by 
concurrent resolution w ithin 30 days of the receipt of such notice by the General 
Assembly, the authorization is considered valid. Further, the General Assembly shall 
not appropriate money from the fund without authorization from the governor.)

Nebraska
Cash Reserve Fund (S tatutory)
Method fo r depos it: Transfer by state treasurer when actual GF net receipts for 
the preceding 3 months exceed estimated receipts for the 3-month period.
Method fo r w ith d ra w a l: Transfer is made to the GF when the cash balance in the 
GF is inadequate to meet current obligations.

Nevada
Fund to Stabilize Operation o f S ta te  G overnm ent (S tatu tory)
M ethod fo r depos it: Transfer by controller of 40 percent of revenues in excess of 
required fund balance, which is 10 percent of GF appropriations; fund capped at 
$100M.
Method fo r w ith d ra w a l: By appropriation only if: 1) the total actual revenue of the 
state falls short by 5 percent or more of the total anticipated revenue for the 
biennium in which the appropriation is made; 2) the legislature and governor 
declare a fiscal emergency.

New Hampshire
Revenue S tabilization Reserve Account (S tatutory)
M ethod fo r depos it: With some lim itations, transfer by comptroller of any surplus 
at the end of each biennium; fund capped at 5 percent of actual GF unrestricted 
revenues for the most recently completed fiscal year.
M ethod fo r w ith d ra w a l: Transfer by comptroller with the approval of fiscal 
committee and governor when: 1) GF operating deficit occurred for most recently 
completed fiscal year; and 2) unrestricted GF revenues in the most recently 
completed fiscal year were less than budget forecast. Fund cannot be used for any 
other purpose without a 2/3 vote and governor's approval.

New Jersey
:
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Surplus Revenue Fund (Statutory)
M ethod fo r depos it: 50 percent of actual revenue collections in excess of 
governor’s certification of revenues; fund capped at 5 percent of anticipated 
revenues.
M ethod fo r w ith d ra w a l: By appropriation only: 1) upon certification by the 
governor tha t anticipated GF revenues are estimated to be less tha t those certified 
upon approval of appropriations act; 2) upon findings by the legislature tha t to 
offset anticipated GF revenue declines, an appropriation from the fund is more 
prudent than a tax increase; 3) when the governor declares an emer-gency and 
notifies the Joint Legislative Budget Oversight Committee.

New Mexico
Operating Reserve Fund (S tatutory)
M e thod fo r depos it: Transfer from GF.
M ethod fo r w ith d ra w a l: By specific authorization or the legislature only in the 
event that GF revenues and balances are insufficient to meet authorized levels of 
appropriations.

New York
Tax S tabilization Reserve Fund (Statutory)
M ethod fo r depos it: Year-end surplus up to 0.2 percent o f aggregate GF 
disbursements; reserve fund cannot exceed 2 percent of GF disbursements for the 
fiscal year.
M ethod fo r w ith d ra w a l: By tiansfer at the end of a fiscal year when GF receipts 
fall below the aggregate amount disbursed from the GF. (Once borrowed, fund must 
be paid back within six years in three equal installments. Repayments to the Tax 
Stabilization Reserve Fund shall be stipulated in annual budget bills.) The fund also 
can be temporarily loaned to the GF to assist with cash flow .

North Carolina
Savings Reserve A ccount (S tatutory)
M ethod fo r depos it: Transfer of one-fourth of any unreserved credit balance at the 
end o f the fiscal year; fund capped at 5 percent of previous year's GF 
appropriations.
M ethod fo r w ith d ra w a l: The fund cannot be tapped unless approved by an act of 
the General Assembly.

North Dakota
Budget S tabilization Fund (Statutory)
M ethod fo r depos it: Transfer of GF surplus in excess o f $70M at the end of the 
biennium.
M ethod fo r w ith d ra w a l: Governor may transfer for revenue shortfall in excess of 
2-1 >2 porcent of the estimate made by the most recently adjourned Assembly.

Ohio
Budget S tabilization Fund (S tatutory)
M ethod fo r depos it: Transfer from GF by the director of Budget & Management; a 
written report on the transfer must be submitted to the Controlling Board; fund 
capped at 4 percent o f GF revenues for the preceding fiscal year.
M ethod fo r w ith d ra w a l: By appropriation.

Oklahoma
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C onstitu tiona l Reserve Fund (Constitutional)
M e thod fo r de po s it: Transfer by the state treasurer of surplus GF revenue; fund is 
capped at 10 percent of GF revenue for the preceding fiscal year.
M e thod fo r w ith d ra w a l: Up to 1/2 of the balance may be appropriated if: 1) 
forthcoming fiscal year G f revenue is certified to be less than that of current fiscal 
year certification; or 2) emergency declaration by governor with concurrence by 
Legislature w ith a 2/3 vote, 3) jo in t emergency declaration by speaker and 
president pro tempore w;ch concurrence by Legislature w ith a 3/4 vote.

P e n n s y lv a n ia

Tax S tab iliza tion Reserve Fund (Statutory)
M ethod fo r de po s it: By appropriation; fund capped at 3 percent of GF revenue 
estimates.
M ethod fo r w ith d ra w a l: By a propriation with 2/3 vote when governor declares 
an emergency or to counterbalance downturns in the economy tha t will result in 
significant unanticipated revenue shortfalls.

P u e r to  R ico

Budgetary Fund (S tatu tory)
M ethod fo r de po s it: Not less than 1/3 percent of the Budget Joint Resolution (the 
governor or director of OMB may order depositing a larger amount); fund capped at 
6 percent of the appropriated funds o f the Budget Joint Resolution in any year. 
M ethod fo r w ith d ra w a l: OMB director may transfer funds to cover appropriations 
when resources are insufficient, to provide for payment of public debt service, to 
address any unexpected situation in the public service, or to honor obligations of 
programs funded with contributions or grants from the U.S. government tha t have 
not been received.

R hode Is la n d

Budget Reserve and Cash S tabilization Account (S tatutory)
M ethod fo r de po s it: By transfer; fund capped at 3 percent of total fiscal year 
resource
M ethod fo r w ith d ra w a l: By appropriation when the budget officer declares that 
actual GF revenue will not equa1 the original estimates upon which appropriations 
were based, (State statutes call for the fund to be repaid in the second fiscal year 
following the fiscal year in which a transfer was made from the fund and, when 
necessary, in subsequent fiscal years.)

S o u th  C a ro lin a

Capital Reserve Fund (S tatu tory)
M ethod fo r de po s it: By appropriation an amount equal to 2 percent of GF revenue 
of the latest completed fiscal year.
M ethod fo r w ith d ra w a l:B y appropriation when revenues at the end of the fiscal 
year are projected to be less than expenditures authorized by appropriation for that 
year. I f the fund is not tapped for that reason, it can be used fo r other purposes 
with 2/3 vote o f members present and voting, but not less than 3/5 vote of total 
membership. ( I f the Capital Reserve Fund is not tapped to address a budget deficit, 
the Legislature— with a 2/3 vote of members present and voting, but not less than 
3/5 of the total rnembership-can appropriate money from the fund: 1) to finance in 
cash prev.ously authorized capital improvement bond projects; 2) to retire interest i 
or principal on bonds previously issued; or 3) for capital improvements or other non­
recurring purposes.
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General Reserve Fund (Constitutional)
M ethod fo r depos it: Transfer of GF revenues In excess of annua! operating 
expenditures; fund is capped at 3 percent of GF revenue of the latest completed 
fiscal year. (Funds withdrawn from the General Reserve Fund must be restored 
annually at a rate o f not less than 1 percent of the general fund revenue of the 
latest completed fiscal year until the fund is restored to 3 percent.)

Carnell-Felder Set-Aside Account (Statutory)
M ethod fo r depos it: By appropriation for non-recurring purposes.
Method fo r w ith d ra w a l: By appropriation to prevent a year-end deficit. (The 
Carnell-Felder Set-Aside Account was authorized beginning in FY 1995 to cushion 
the state's budget against unforeseen revenue shortfalls stemming from inaccurate 
revenue estimates.)

S o u th  D a ko ta

Budget Reserve Fund (S tatutory)
M ethod fo r depos it: Transfer of prior year unobligated cash balance; fund capped 
at 5 percent of GF appropriations for the prior fiscal year.
M ethod fo r w ith d ra w a l: By appropriation.

Tennessee
Reserve fo r Revenue F luctuations (S tatutory)
M ethod fo r depos it: By appropriation.
M ethod fo r w ith d ra w a l: By transfer by the commissioner of Finance and 
Administration to offset revenue shortfalls, with notification to the chairs of the 
Finance, Ways & Means Committees of the Senate and House. (The statute declares 
legislative intent to be that, to the extent possible, revenue shortfalls will be offset 
by reductions in expenditures before using amounts in the reserve fund.)

Tc;xas

Economic S tabilization Fund (Constitutional)
M ethod fo r depos it: Transfer of 1/2 of any unencumbered general revenue fund 
balance at end of each biennium plus portions of oil and natural gas production tax 
collections. The Legislature also may appropriate additional funds; fund capped at 
10 percent of general revenue fund deposits (excluding interest and investment 
income) during the preceding biennium. (The constitutional amendment creating the 
fund mandates the following revenue transfers to it: 1) one-ha!f of any 
unencumbered general revenue fund balance at the end of each fiscal biennium; 2) 
an amount of general revenue equal to 75 percent of the amount by which oil 
production tax collections in any future fiscal year exceed oil production tax 
collections in fiscal year 1987; 3) an amount o f general revenue equal to 75 percent 
of the amount by which natural gas production tax collections in any future fiscal 
year exceed oil production tax collections in the fiscal year 1987. For purposes of 
calculating the transfer, natural gas tax collections would be adjusted to reflect 12 
months o f collections in each fiscal year.)
M ethod fo r w ith d ra w a l: By appropriation with a 3/5 vote of members present if:
1) the comptroller certifies that approp-riations from general revenue made by the 
preceding legislature for the current bien-nium exceed available general revenues I
for the remainder of the biennium; 2) an estimate or anticipated revenues for a 
succeeding biennium is less than the reven-ues estimated to be available for the 
current biennium; 3) for any purpose with 2/3 vote of members present.

U ta h
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Budget Reserve Account (Statutory)
M ethod fo r depos it: 25 percent of GF surplus; fund capped at 8 percent of the GF 
appropriation for the fiscal year in which the surplus occurred.Method fo r 
w ith d ra w a l: By appropriat'on to cover operating deficits or retroactive tax refunds.

V e rm o n t

Budget S tabilization Trust Fund (S tatu tory)
M ethod fo r depos it: Undesignated GF surplus; fund is capped at 5 percent of GF 
appropriations for the prior fiscal year; also any additional amounts as may be 
authorized by the General Assembly.
M ethod fo r w ith d ra w a l: Transfer by the commissioner of Finance and 
Management to the extent necessary to offset a GF deficit.

V ir g in ia

Revenue S tabilization Fund (Constitutional)
Method fo r depos it: By formula as specified in the state's constitution; fund 
capped at 10 percent o f the average annual tax revenues for the three fiscal years 
immediately preceding.
M ethod fo r w ith d ra w a l: By appropriation (up to 1/2 of the fund's balance) with 
specific provisions. (The General Assembly may appropriate an amount for transfer 
from the fund to compensate for no more than one-half of the difference between 
the tota l general fund revenues appropriated and a revised general fund revenue 
forecast presented to the General Assembly prior to or during a subsequent regular 
or special legislative session. However, no transfer shall be made unless the general 
fund revenues appropriated exceed such revised general fund revenue forecast by 
more than 2 percent o f certified tax revenues collected in the most recently ended 
fiscal year.)

W a s h in g to n

Budget S tabilization Account (S tatutory)
M ethod fo r depos it: By appropriation based on statutory formula.
M ethod fo i w ith d ra w a l: By appropriation, with 60 percent vote, to provide of 
continuation of agency programs when revenues fall below forecast, for labor force 
training, or fo' any purpose the Legislature determines would reduce unemployment 
caused by the state's economic cycle.

Emergency Reserve Fund (Statutory)
M ethod fo r depos it: Beginning in FY 1996, transfer by state treasurer of all state 
revenues in excess of the state expenditure lim it for tha t fiscal year; fund capped at 
5 percent of biennial GF state revenues.
Method fo r w ith d ra w a l: By appropriation, with 2/3 vote required, only if the 
appropriation does not cause tota l expenditures to exceed the state expenditure 
lim it.

The Budget Stabilization Account was repealed effective July 1, 1995, by Laws 1994, 
ch.2, Sect. 9 (In itia tive Measure No. 601, approved November 2, 1993). The 
Emergency Reserve Fund was created (via Initia tive 601) effective July 1, 1995.

W e s t V ir g in ia

Revenue Shortfa ll Reserve Fund (S tatutory)
M ethod fo r depos it: Beginning in FY 1995, transfer o f the first 50 percent of all 
surplus revenues accrued during the fiscal year ju s t ended; fund capped at 5
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percent of GF appropriations for the fiscal year ju s t ended.
M ethod fo r w ith d ra w a l: By appropriation to meet any anticipated revenue 
shortfall.

W is c o n s in

Budget S tabilization Fund (S tatu tory)
M ethod fo r depos By appropriation.
M ethod fo r w ith o ia w a l: By appropriation.

W y om in g

Budget Reserve Account (S tatu tory)
M ethod fo r depos it: Year-end surplus plus appropriations.
M ethod fo r w ith d ra w a l: By appropriation.

The states of Arkansas, the District o f Columbia, Hawaii, Illinois, Montana, and 
Oregon do not have budget reserve funds.

States Broaden the Scope of Rainv Dav Funds

Posted August 1997; reviewed March 2004.

© 2004 National Conference of State Legislatures, All Rights Reserved

Denver Office: Tel: 303-364-7700 | Fax: 303 364-7800 | 7700 East First Place | Denver, CO 80230 | Map
Washington Office: Tel: 202-624-5400 | Fax: 202-737-1069 | 444 North Capitol Street, N.W., Suite 515 | Washington, D.C.
20001

. . . . . . . .  /r*. . . 1 /  .1 r. . i a //% r\ r\ ̂



Constitutional 
amendment adopted 
in li 0 election.

Policies and Procedures Applicable 
to the Treasury Division, 
Department or Revenue,

State of Alaska

APPENDIX V

Constitutional Provisions and Statutes Pertainin» to 
the Constitutional Budget Reserve Fund

Article IX, Section 17. Budget Reserve Fund, (a) There is established as a 
separate fund in the State treasury the budget reserve fund. Except for money 
deposited into the permanent fund under Section 15 o f  this article, all money 
received by the State after July 1, 1990, as a result o f  the termination, through 
settlement or otherwise, o f  an administrative proceeding or o f  litigation in a State 
or federal court involving mineral lease bonuses, rentals, royalties, royalty sale 
proceeds, federal mineral revenue sharing payments o r bonuses, or involving taxes 
imposed on mineral income, production, or property, shall be deposited in the 
budget reserve fund. M oney in the budget reserve fund shall be invested so as to 
yield competitive market rates to the fund. Income o f  the fund shall be retained in 
the fund. Section 7 o f  this article does not apply to deposits made to the fund 
under this subsection. M oney may be appropriated from the fund only as 
authorized under (b) o r (c) o f  this section.

(b) I f  the amount available for appropriation for a fiscal year is less than the 
amount appropriated for the previous fiscal year, an appropriation may be made 
from the budget reserve fund. However, the amount appiopriated from the fund 
under this subsection may not exceed the amount necessary, when added to other 
funds available for appropriation, to provide for total appropriations equal to the 
amount o f appropriations made in the previous calendar year for the previous 
fiscal year.

(c) An appropriation from the budget reserve fund may be made for any 
public purpose upon affirmative vote o f  three-fourths o f  the members o f  each 
house o f  the legislature.

(d) I f  an appropriation is made from the budget reserve fund, until the amount 
appropriated is repaid, the amount o f  money in the general fund available for 
appropriation at the end o f  each succeeding fiscal year shall be deposited in the 
budget reserve fund. The legislature shall implement this subsection by law.

Page V - 1 4/6/1999 9:30 AM
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Statutes defining key 
terms in
Constitutional Budget 
Reserve Fund.

Statutes defining key 
terms in
Constitutional Budget 
Reserve Fund 
(continued).

Policies and Procedures Applicable 
to the Treasury Division, 
Department of Revenue,

State of Alaska

AS 37.10.410. “ Administrative proceedings involving taxes" defined, (a)
The following money received by the state is considered to be received as a result 
of the termination of an administrative proceeding for purposes of applying art.
IX, sec l 7(a), Constitution of the State of Alaska:

(1) past due taxes that are received by the state for each tax year for which a 
request for an informal conference under AS 43.05.240(a) is made to the 
Department of Revenue, together with penalties and interest on the taxes;

(2) past due taxes that are received by the state after a request for a formal 
hearing under AS 43.05.240(b)(1) is made to the Department of Revenue, together 
with penalties and interest on the taxes.
(b) Money received by the state under the following conditions is not considered to 
be received as the result of the termination of an administrative proceeding for 
purposes of applying art. IX, sec. 17(a), Constitution of the State of Alaska:

(1) taxes that are not due at the time the request for the proceeding was made 
under AS 43.05.240(a) or (b)(1);

(2) taxes set out in a return not audited by the Department of Revenue at the 
date of collection; or

(3) taxes collected for a tax year for which the taxpayer did not give notice of 
appeal of an assessment made by the Department of Revenue. (§ 1 ch 5 SLA 
1994)

Section 37.10.420. “ Money available for appropriation" defined, (a) For
purposes of applying art. IX, sec. 17(b), Constitution of the State of Alaska,

(1) "the amount available for appropriation" or "funds available for 
appropriation" means

(A) the unrestricted revenue accruing to the general fund during the fiscal 
year;

(B) general fund program receipts as defined in AS 37.05.146;
(C) the unreserved, undesignated general fund balance carried forward from 

the preceding fiscal year that is not subject to the repayment obligation imposed by 
art. IX, sec. 17(d), Constitution of the State of Alaska; and

(D) the balance in the statutory budget reserve fund established in AS 
37.05.540;

(2) "the amount appropriated for the previous fiscal year" means the amount 
appropriated from the

(A) constitutional budget reserve fund under the authority granted in art. IX, 
sec. 17, Constitution of the State of Alaska; and

(B) same revenue sources used to calculate the money available for 
appropriation for the current fiscal year; and

(3) "the amount of appropriations made in the previous calendar year for the 
previous fiscal year" means appropriations made from sources identified in (2) of
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Commissioner may 
transfer some or all 
management to the 
AK Permanent Fund 
Corporation.

Department of 
Revenue must report 
annually on 
comparative 
performance of fund

Policies and Procedures Applicable 
to the Treasury Division, 
Department of Revenue,

State of Alaska

this subsection for a fiscal year that were enacted during the calendar year that 
ends on December 31 o f  that same fiscal year.

(b) If  the amount appropriated from tl e budget reserve fund has not been 
repaid under art. IX, sec. 17(d), Constitution o f  the State o f  Alaska, the 
Department o f  Administration shall transfer to the budget reserve fund the amount 
of money comprising the unreserved, undesignated general fund balance to be 
carried forward as o f  June 30 o f  the fiscal year, or as much o f  it as is necessary to 
complete the repayment. The transfer shall be made on or before December 16 o f 
the following fiscal year

(c) In this section, "unrestricted revenue accruing to the general fund" or 
"unreserved, undesignated general fund balance carried forward" is money not 
restricted by law to a specific use that accrues to the general fund according ro 
accepted principles o f governmental or fund accounting adopted for the state 
accounting system established under AS 37.05.150 in effect on July 1, 1990.

(d) An appropriation under art. IX, sec. 17(b), Constitution o f  the State o f 
A las!"\ requires an affirmative vote o f the majority o f  the members o f  each house 
o f the legislature. An appropriation under art. IX, sec. 17(c) requires an 
affirmative vote o f three-fourths o f the meml _rs o f  each house o f  the legislature.

Section 37.10.430. Management of the Budget Reserve Fund, (a) The
Department o f  Revenue may transfer management responsibility over all or a 
portion o f  the budget reserve fund (art. IX, sec. 17, Constitution o f  the State o f 
Alaska) to the Alaska Permanent Fund Corporation.

(b) By March 15 o f  each year, the Department o f  Revenue shall, •’fter 
consulting with the Alaska Permanent Fund Corporation, prepare a report setting 
out the balance in the budget reserve fund (art. IX, sec. 17, Constitution o f  the 
State o f  Alaska) on January 1 and on December 31 o f  t le previous calendar year. 
The report shall state the nominal, real, and realized return on the budget reserve 
fund compared to the nominal, real, and realized return on the permanent fund and 
thf genera! fund during the previous calendar year.

Page V - 3 4/6/1999 9:30 AM
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Date Referred to Committee: April 22,2005 FURTHER REFERRALS: Finance
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HOUSE JOINT RiiSOLUTION NO. 19 CONST. AM: PERMANENT FUND P.O.M.V.
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A l a s k a  S t a t e  L e g i s l a t u r e

W a y s  a n d  M e a n s  C o m m i t t e e

R epresentative Bruce W eyhrauch, Chair 

Sponsor Statement for HJR 19

House Joint Resolution 15 proposes cnanging Alaska’s Constitution to require 
inflation proofing of the entire Permanent Fund and to limit the payouts from the 
fund.

Many large endowments and public funds use a system known as “percent of 
market value” payouts, or POMV, to provide payouts while still protecting both 
the principal and earnings of a fund. POMV limits payouts to a set percentage of 
the fund’s market value, often 5 percent. This has shown to be the maximum 
sustainable payout rate that will still maintain a fund’s real value over time.

However, under current law only the principal of the Permanent Fund is protected 
and inflation-proofed. 1 ne earnings reserve account is not considered part of the 
principal, is not inflation-proofed and is open to appropriation. In addition, 
payouts are computed as a portion of the Fund’s earnings. This means that if the 
Fund were to have little or no earnings in a single year, a payout for dividends or 
other State spending would not be allowed.

Moving to a POMV system and adding the earnings reserve to the Fund would 
not only provide inflation proofing of the entire fund, but would provide a more 
reliable and piedictable payout each year, regardless ot the Fund’s performance in 
an individual year. This wouid make it more likely that the State could continue 
the Permanent Fund Dividend program in the future, an outcome that is heartily 
supported by many Alaskans.

Making these changes in the Constitution, rather than in Alaska Statutes adds an 
additional layer of protection to the fund because the Constitution can only be 
changed with a vote of the people.

If passed, HJR 19 would place an initiative on the next statewide election ballot 
that would propose the following three changes to Alaska’s Constitution:

• Remove the provision that “all income be deposited in the general fund 
unless otherwise provided by law”

• Add a provision that would not allow appropriations for the Fund to 
exceed 5 percent of the average market value of the Fund over five years

• Add a provision that would consider the money in the earnings reserve 
account to be part of the Permanent Fund

Version 24-LS09I9U 
Revised April 22, 2005



F I S C A L  N O T E

2005 L E G ISL A T IV E  SESSIO N  Bili Version: HJR 19
() Publish Date: _______

STATE OF A L A S K A  Fiscal Note Number: _______

Revision Date/Time (Note if correction):___________________ Dept. Affected;__________ Revenue_________
Title Const. Am: Permanent Fund P.O.M.V___________ RDU AK Permanent Fund Corporation
______________________________________  _________________Component AK Permanent Fund Corporation
Sponsor House Ways and Means______________________ ________________________________________
Requester House Ways and Means______________________ Component No. 109

E xpenditu res/R evenues_________________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below. ___________
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 20C9 FY 2010 FY2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 1
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0 0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 200b budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)

HJR 19 would ask voters in the next general election whether to approve a constitutional amendment that 
would limit annual appropriations to no more than 5% of the average year-end market value of the Fund for 
the preceding five years.

HJR 19 would not affect the budgeted costs to manage and invest the Permanent Fund, nor would it 
change the amount of income earned bv Permanent Fund investments.

Prepared by: Michael Burns. Executive Director/CEO______________________  Phone 907-465-2047
Division Alaska Permanent Fund Corporation________________________  Date/Time 04/20/05 __

Approved by: _______________________________________________________  Date 4/20/2005
Agency _______________________________________________________

(Re -iW 9/23/2004 OMB) Page 1 of 1



F I S C A L  N O T E

2005 L E G iS L A T IV E  SESSION Bill Version: HJR19
() Publish Date: ______

S T A TE  OF A L A S K A  Fiscal Note Number: ______

Revision Date/Time (Note if correction):___________________ Dept. Affected;__________ OOG
Title °roposing amendments to the_________________ RDU Elections_________
_____________ Constitution of the State of Alaska______________ Component Elections_________
Sponsor House Ways and Means______________________ _________________
Requester House Ways and Means______________________Component No.  21̂

Expend itu res /R evenues_________________________________(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.____________________
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 1.5

TOTAL OPERATING 0.0 1.5 0.0 0.0 0.0 0.0

[c a p it a l ex pe nd itu r es

CHANGE IN REVENUES ( ) [

FUND SOURCE____________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Menta! Health
Other (Specify Type--Do not abbre iate)

0.0 1.5

TOTAL 0.0 1.5 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2006 budget proposal: I ~l

POSITIONS ____________________
Full-time
Part-time
Temporary

(ANALYSIS: I Attach a sanarata nana if r.aracsan,'
If this amendment appears on the 2006 ballot, the cost o f providing information about this issue in the 
Official Election Pamphlet, as required by AS 15.58 is $1.5 (in thousands). Should the addition of this 
question require printing an 8 1/2 by 18 inch ballot the cost will increase to $22.0.

Prepared by:
Division

Approved by:
Agency

Gumesindo Rosales, Elections Special Assistant 
Division of Elections________________________

Laura A. Glaiser, Director____________________
Office of the Lt Governor, Division of Elections

Phone 465-iSH
Date/Time /,/2 iM5 1:36 PM

Date 4/21/2006

(Revised 9(23/2004 OMB) Page 1 o f 1_



Financial projection comparison of the Alaska Permanent Fund (median case) 
under status quo versus POMV spending limit beginning in FY05. Under each 
scenario only the dividend (under current statutory calculation) is paid out.
All S values in millions except the per person dividend

A la sk a  P e rm a n e n t F u n d  C orporation

Current Statutes
FY05 FY06 FY07 FY08 FY09 FY10 FY11 FY12 FY13 FY14 FY15 FY05-FY15

Totals

Contributions & appropriations (after payouts) 
Unrealized gains (losses) on invested assets 
Realized earnings account (after payouts) 

Total market value end of year (after payouts)

24,654
2,548
2,113
29.316

25,680
2,717
2,772
31.169

26,690
2,895
3,337
32.923

27,658
3,084
3,799

34.543

28,640
3,282
4,258
36.180

29,647
3,489
4,806
37.942

30,684
3,707
5,387

39.771

31,742
3,934
6,006
41,682

32,821
4,173
6,664
43,659

33,921
4,423
7,366
45.710

35,040
4,685
8,111
47,836 47,836

Total lump sum dividend appropriation 
Per person dividend under current statute

607
$950

691
$1,080

886
$1,380

1,082
$1,680

1,170
$1,800

1,168
$1,780

1,229
$1,860

1,290
$1,930

1,352
$2,000

1,417
$2,070

1,484
$2,150

12,378
$18,680

Transfer status quo inflation proofing 
(realized earnings to Principal) 624 650 676 700 725 751 777 804 831 859 887 8,283

POMV spending limit information
POMV 5% spending limit 1,309 1,332 1,384 1,464 1,551 1,620 1,682 1,743 1,805 1,867 ' 1,930 17,689

less AFPC management costs 
Net 5% POMV limit available for appropriation

48
1,261

50
1,282

51
1,333

53
1,411

55
1,497

56
1,564

58
1,624

60
1,684

61
1,744

63
1,804

65
1,865

620
17,068

T )tal lump sum dividend payout (current formula) 607 691 886 1,082 1,170 1,168 1,229 1,290 1 352 1,417 1,484 12,378

% of dividend to the POMV payout limit 46% 52% 64% 74% 75% 72% 73% 74% 75% 76% 77% 69%

Per person dividend under current statute $950 $1,080 $1,380 $1,680 $1,800 $1,780 $1,860 $1,930 $2,000 $2,070 $2,150 $18,680

Assumptions:
1. POMV assumes a 5% payout limit, which is first used to 'und APF administrative costs: and then only the dividend (current statutory calculation) Is paid out.
2. Additional POMV monies above the dividend to the 5% lim it is not spent, but left in the Fund to earn additional income.
?. POMV payout assumes calculation methodology Is 5% of the ending market value (pre payout) for the first five of the last six fiscal years.
4. C Man Associates 2004 Capital Market Assum ptions, APFC 2004 asset allocation, Fall 2004 revenue forecast and APF financial statements through 6/20/04. All 
payouts are assumed to happen at fiscal year end, all dollar values in millions except the per person dividend.

Flit F:\P-traonal Eiol FIKivBudgtl St«lu»qo\APFC Stttu. quo.0a.30.IM_Na.S0 ill 3:*4 PM, 1126/3005, Lot Upd.tod 11/20/04

A



V
A la ska  P e rm a n e n t F u n d  C orporation

Assumptions:
1. POMV assumes lump sum available for appropriation is paid out after accounting for APF expenses.
2. POMV payout assumes calculation methodology Is 5% of the ending market value (pre payout) for the first five of the last six fiscal years.
3. Callan Associates 2004 Capital Market Assumptions, APFC 2004 asset allocation, Fall 2004 revenue forecast and APF financial statements through 6/30/04. All 
payouts are assumed to happen at fiscal year end, all dollar values In millions except per person dividend.

Fite F:\Paraonal E*cal Fltea\Budgat_Statuaqo\APFC Status quo_06_30_04_No_50.xls 3:45 PM, 1/25/2005, Last Updated 11/20/04



A l a s k a  P e r m a n e n t  F u n d  C o r p o r a t i o n  

“The need for change”

1969: The boom begins
September 1969— Alaska receives $900 million from the 
Prudhoe Bay oil lease sale.

The Operating Budget for tha t fiscal year (FY70) was 
$173 million.

Using the information and testimony gathered during meetings held across the 
state, the Legislature decided to invest in Alaska, through capital projects and 
state programs.

By 1975 people were asking, "What happened to the $900 million?" The 
implication was tha t the money had been wasted, and Alaskan's began to accept 
the idea of Scving fo r the future.

1974: Start of pipeline construction
With the promise of more oil money on the horizon, Alaska's 
leaders brought a plan before the people of Alaska to save a 
portion of the State's oil wealth.

"Just as a wise and prudent family sets  aside money in a 
savings account for the future, so shoui'd Alaska's s ta te  
government se t  aside a rainy day fund to benefit this and 
future generations of Alaskans."

1976 Voter's Guide
Statement in favor o f the proposed constitutional amendment

1976—1980: What should we do with the Fund?

1/19/2005 1



to benefit all generations...”
AS 37.13.020(1)

... the Fund should provide a means of 
conserving a portion of the s ta te 's  revenue 
from mineral resources to benefit all 
generations of Alaskans.

As the Trustees manage the Fund, they musf balance the rights of current 
generations against those of future generations. Neither the protection of the 
Fund for the future nor the payouts to current generations should take 
precedence.

100%

80%

60%

40%

20%

0%

The Fund, then and now
Alternative a s s e ts ^ ^

In v e s tm e n t s :

P a y o u t  m e t h o d :

1 9 8 0

B o n d s

B a s e d  o n  re a liz e d  

in c o m e

2 0 0 5

B o n d s , s to c k s , rea l e s ta te , 

a n d  a lte r n a t iv e  in v e s tm e n ts

S till b a s e d  o n  re a liz e d  in c o m e

In f la t io n  p r o o f in g : S ta tu to r y  c a lc u la t io n  

a n d  tr a n s fe r  to  p r in c ip a l

S t ill  u s e  s ta tu to r y  c a lc u la t io n  

a n d  b o o k k e e p in g  tr a n s fe r



Return and income calculations

R e c o g n i z e d  m e t h o d A l a s k a  m e t h o d

T o t a l  r e t u r n

I n f l a t i o n

T o t a l  R e t u r n  

- U n r e a l i z e d  g a i n s / l o s s e s

R e a l  r e t u r n R e a l i z e d  i n c o m e

-  A m e r a d a  h e s s  i n c o m e

S t a t u t o r y  i n c o m e

The need for change
As the markets have changed over the last 25 years, so have the Fund's 
investments. As a result, the payout structure tha t worked in 19S0 no longer fits 
with how the Fund is managed today.

I t made sense to base payouts on realized income when the fund was invested 
entire ly in bonds. But now that a significant portion o f the Fund's assets 
accumulate unrealized gains, this current payout structure does not allow current 
generations of Alaskans to take full advantage o f the Fund's growth.

At the same time, the Legislature may expend all of the Fund's accumulated 
earnings. In some years this has left the Fund vulnerable to overspending. As the 
Legislature contemplates the use of earnings for government services, the Fund's 
Board of Trustees believe that it is important to lim it spending within sustainable 
yield to preserve the Fund's value over time.

P O M V  i s  a  s p e n d i n g  l i m i t  f o r  t h e  P e r m a n e n t  F u n d  t h a t  i s  c o m p a t i b l e  
w i t h  t h e  F u n d ' s  i n v e s t m e n t s .  I t  i s  n o t  a  f i s c a l  p l a n  f o r  t h e  s t a t e .

U n  l e r  P O M V , n o  m o r e  t h a n  5  p e r c e n t  o f  t h e  F u n d ' s  m a r k e t  v a l u e ,  
a v e r a g e d  o v e r  f i v e  y e a r s ,  m a y  b e  w i t h d r a w n  e a c h  y e a r .

U n d e r  t h e  c u r r e n t  s y s t e m ,  a l l  r e a l i z e d  e a r n i n g s  a r e  a v a i l a b l e  f o r  
s p e n d i n g  f r o m  t h e  F u n d .

What is POMV?



POMV v Status quo in FY2004
POMV protects more of the Fund from overspending than is protected under the 
current structure.

*6% realized earnings 
$1.6 billion
11% unrealized net gains 
$3.0 billion

*83% constitutional! 
defined principal 
$23.4 billion

$30

$25

$ 2 0

$15

$ 1 0

$ 5

$ 0

□  U np ro te c te d

□  P a rtia lly p ro te c te d 

■  P ro te c te d

9 . 1
C u rre n t 
m etho d

P O M V

5% of average 
market value for 

previous five years
$1.4 billion

95% constitutionally 
protected under POMV 

$26.6 billion

* Values as o f June 30, 2004 and do not reflect $581 m illion PFD payment o r $170 m illion 
in fla tion proofing transfer from  realized earnings to  principal.

What about inflation proofing?
Currently a transfer is made each year to offset the effect of inflation on the Fund's 
principal. The earnings of the Fund (17% of the Fund on June 30, 2004) are not 
inflation-proofed.

F Y 9 4  t o  F Y 0 3  F Y 0 5  t o  F Y 1 4
a c t u a l  p r o j e c t e d

Total return 7.8% 7.6%
Inflation rate 2.5% 2.6%
Real rate of return 5.3% 5.0%

\
I f no more than 5% is withdrawn from the Fund each year, the gains tha t result 
from inflation will remain in the Fund. This will inflation proof the entire Fund, and 
preserve its purchasing power fo r f jtu re  generations.



Who uses POMV?

• Anchorage Fairbanks, North Slope Borough and Sitka residents voted 
to use POMV for municipal trust accounts.

• Private foundations such as the Rasmuson Foundation and the Ford 
Foundation are required by the IRS to pay out at least 5% of the ir 
market value.

• 83% of colleges and universities polled by the National Association of 
College and University Business Officers use some form of a POMV 
payout method.

What are Alaskans asking?

• Will this change leave the principal unprotected?
I f the markets were to perform poorly fo r several years in a row, it is possible that 
a small part of what used to be known as principal would be available for 
appropriation by the Legislature. However, the Legislature is not obligated to 
w ithdraw the full 5 percent available under POMV. In addition, POMV would provide 
better protection when the Fund rises in value, as it has for 25 of the last 28 years.

• How will POMV affect my dividend?
I t is up to the Legislature to determ ine whether a new dividend calculation is 
appropriate under POMV, and if so what tha t dividend amount would be.

• Is POMV a raid on the Permanent Fund?
No. The Legislature already has the authority to spend the Fund's realized 
earnings, and does spend a portion of the earnings each year when for Permanent 
Fund Dividends. POMV would change how the amount available for spending is 
determ ined.

• Why fix the Permanent Fund if it isn't broken?
The Trustees believe tha t the current structure is broken. Earnings are not 
inflation-proofed, the Fund is vulnerable to overspending and the payout structure 
is not compatible with the standard asset allocation fo r an institutional fund. POMV 
would address all of these issues.

5



G o o d  a f t e r n o o n ,  M a d a m  C h a i r  a n d  m e m b e r s  o f  t h e  c o m m i t t e e .  F o r  t h e  

r e c o r d ,  I a m  M i k e  B u m s ,  C E O  o f  t h e  A l a s k a  P e r m a n e n t  F u n d  

C o r p o r a t i o n  a n d  I  a m  j o i n e d  b y  L a u r a  A c h e e ,  t h e  c o r p o r a t i o n ’ s  R e s e a r c h  

a n d  C o m m u n i c a t i o n s  L i a i s o n .

I k n o w  t h a t  t h e  L e g i s l a t u r e  h a s  b e c o m e  w e l l  a c q u a i n t e d  w i t h  t h e  f i n e r  

p o i n t s  o f  a  P e r c e n t  o f  M a r k e t  V a l u e  p a y o u t  m e t h o d  o v e r  t h e  l a s t  s e v e r a l  

y e a r s .  S o  i n s t e a d  o f  e x p l a i n i n g  t h e  m e c h a n i c s  i n  g r e a t  d e t a i l ,  I  w o u l d  

l i k e  t o  t o u c h  o n  t h e  m a i n  p o i n t s  o f  w h y  t h e  T r u s t e e s  b e l i e v e  P O M V  i s  

t h e  b e s t  w a y  t o  m a n a g e  t h e  F u n d  a n d  t h e n  t a k e  a n y  q u e s t i o n s  t h e  

c o m m i t t e e  m a y  h a v e .

F i r s t  o f  a l l ,  I w o u l d  l i k e  t o  e m p h a s i z e  t h a t  t h e  T r u s t e e s  d o  n o t  s e e  

P O M V  a s  a  “ f i s c a l  p l a n . ”  P O M V  w o u l d  n o t  a l l o w  t h e  L e g i s l a t u r e  

g r e a t e r  a c c e s s  t o  t h e  e a r n i n g s  o f  t h e  F u n d ,  a n d  i n  f a c t  i n  m o s t  y e a r s  

w o u l d  l o w e r  t h e  a m o u n t  a v a i l a b l e  f o r  a p p r o p r i a t i o n  c o m p a r e d  t o  o u r  

c u r r e n t  s y s t e m .  T h e  T r u s t e e s  b e l i e v e  t h a t  i m p l e m e n t a t i o n  o f  P O M V  a n d  

t h e  u  ; o f  P e r m a n e n t  F u n d  e a r n i n g s  f o r  s t a t e  g o v e r n m e n t  a r e  t w o  

s e p a r a t e  i s s u e s .

Testimony on HJR 19, POMV Resolution
House Judiciary Committee
April 26, 2005

P O M V  i s



1. Predictable - but much more importantly

2. it is Understandable by the people o f Alaska - is it any wonder that 

people are confused and easily mislead by the arcane nature o f our 

Fund’s distribution formula?

We manage the Fund on a Real Return methodology this is quite 

simply

Total return o f the Fund 

(Inflation)

Real Return

This is how public and private foundations, pension funds and 

endowments, trustees, directors and managers view their fiduciary duty 

and assignment.

What is broken? The current statutory “Realized Income Based 

Distribution Formula” is. This is the culprit!!

As opposed to the “Real Return” methodology, we are using the 

confusing and misunderstood formula or the Alaska version o f “Return” 

and “Income.”

Income Dividends, interest, rent



+/- Gains/Losses Real & unrealized

operating expenses 

appropriations 

Accounting net income 
unrealized net income 

realized not income 

Amerada Hess

Statutory net income used in the distribution formula

Confusing, out o f date and unworkable are but a few o f the adjectives 

that come to mind. How did we get to this apex o f confusion?

When the Fund was created it was prudent to restrict its investment 

authority to a “Bond only” strategy -

That being the case, it is important to remember that a bond portfolio 

generates income in two ways -

* interest or coupon income received

• capital gains from bonds sold at appreciated prices

These are both traditional realized income and the distribution formula 

based upon this concept made perfect sense - at the time.



However, because the Fund’s asset allocation now incorporates 

investments that generate significant unrealized gains as well as realized 

income, the current payout methodology and protection o f principal no 

longer serve the Fund as well as they once did. The Trustees believe 

that only a percent o f market value payout limited by the sustainable 

yield from the Fund can provide the necessary protection for the future 

while allowing current generations their equitable share o f Fund 

earnings. Furthermore, they believe that the only way to ensure full 

protection for the Fund is to place this limit in the Constitution.

The percent o f market value proposal is simple: no more than 5% o f the 

market value o f the Fund, averaged over the previous five years, may be 

appropriated from the Fund. This leaves a minimum o f 95% of the Fund 

protected from spending in any given year.

As I noted earlier, PO’ s is not a fiscal plan. And with $50 + oil your 

interest in and focus on a fiscal plan may well be elsewhere. But is this 

not the opportune time to modernize and increase the transparency of the 

Fund so that it can not only be managed in harmony with its distribution 

formula, but also be understood by Alaskaus when other decisions must 

be made.

Modernization



Clarity

Bett ' r protection

I urge the committee members to support this proposal and I 

prepared to answer any questions that you may have.



K J
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HJR 32 Constitutional Amendment Relating to Marriage

SPONSOR STA TEMENT

HJR 32 is offered in response to the recent Supreme Court ruling o f October 28, 2005. The 
ruling stated and ended with the premise that same sex couples are equal to married couples 
with regard to receiving health benefits from public employment. The conclusion o f the court 
is that spousal limitations are unconstitutional

1 will argue that the people o f  Alaska in a constitutional amendment vote in November 1998 
by a 68% margin thought the issue o f marriage and its benefits for same-sex couples was 
settled. Also, 1 will argue that the plaintiffs in Brause v. Bureau o f Vital Statistics treated 
marital status and marital benefits, as inseparable thereby recognizing that marriage is a 
special relationship is society and law.

AS 25.05.013(b) passed by the Alaska Legislature in 1996 prohibits any public employer 
from extending marriage benefits to same-sex partners so the constitutional language in HJR 
32 is consistent with the will o f  the legislature, which is consistent with the 1998 vote o f the 
people of Alaska.

AS 18.80.220(c) is a law ignored by the court. This is under “unlawful Employment 
Practices” which grants an exception to employers who “provide greater health and retirement 
benefits to employees who have a spouse or dependent children” enacted in the 1996. 
Showing the public good of marriage benefits as a societal value for the health o f family’s in 
Alaska.

As a Representative Democracy it falls on us to refer this to those who answer to “All 
political power is inherent in the people. All government originates with the people, is 
founded upon their will only, and is instituted solely for the good o f the people as a whole.” 
Alaska Constitution Article 1, sec.2.

Amending our constitution is a weighty matter and should not be done lightly I my view. My 
interest is asking the people o f  Alaska if they agree with their Supreme Court, and if not, 
should we amend the constitution to better reflect the people’s view. I appeal to you with 
Article 1, Section 2. This is our only recourse in answering this huge sociological question 
for those o f us who disagree with the courts conclusion.
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INTRODUCTION

1 would like to thank the Co-Chairs of the Committee, Senator Green and Senator Wilken, 
the Vice Chair of the Committee, Senator Bunde, and the members o f the Committee, Senators 
Dyson, Hoffman, Olson, and Stedman, for the opportunity to speak today regarding SJR 20, a 
proposed amendment to the Alaska Constitution to preserve the attributes, benefits and privileges 
of marriage to married couples.

By way of introduction, I was legal counsel for the Alaska Legislature in 1998 in the legal 
action that related to whether the Marriage Amendment, Art. I, Section 25 of the Alaska 
Constitution, would remain on the general ballot so that the People of Alaska could vote to ratify 
it. I also represented the Alaska Legislature in the original same-sex marriage case itself, and I was 
one of the primary drafters of the Marriage Amendment.

HISTORICAL BACKGROUND

In order to urderstand the significance of SJR 20 it is essential to understand the history that 
has lead up to its introduction in the Legislature at this time. Relevant history includes events in the 
United States Congress, the Lower forty-eight states, and also in Alaska.

I. The Federal Defense of Marriage Act

In 1996, Congress adopted the federal Defense of Marriage Act (DOM A). Pub. L. 104-199,
100 Stat. 2419 (Sept. 21,1996). Congress passed DOM A because of a decades-long assault that had 
been made in various courts challenging the definition and constitutionality of marriage, and 
particularly in response to a Hawaii court decision that suggested there might be a right to same-sex 
“marriage” in the Hawaii Constitution The legislative history of DOMA reflects a congressional 
concern about the effect that legalizing same-sex “marriage” in Hawaii would have on other states, 
federal laws, the institution of marriage, traditional notions of morality, and state sovereignty. H.R. 
Rep. No. 104-664 at 1 -18 (1996), reprinted in 1996 U.S.C.C.A.N. 2905-23.

DOMA has two sections, one defining “marriage” for purposes of federal law, and the other 
affirming federalism principles under the authority granted by Article IV, Section 1 of the 
Constitution, the Full Faith and Credit Clause. The first section states that for purposes of federal 
law, marriage means a legal union between a man and a woman.
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In determining the meaning of any Act o f Congress, or of a iy ruling, regulation, or 
interpretation of the various administrative bureaus and agencies o f the United 
States, the word marriage means only a legal union between one man and one 
woman as husband and wife, and the word spouse refers only to a person of the 
opposite sex who is a husband or a wife.

Pub. L. 104-199, sec 1, 100 Stat. 2419 (Sep. 21, 1996), codified at 1 U.S.C. 7 (1997). The second 
section reaffirmed the power of the states to make their own decisions about marriage:

No State, territory, or possession of the United States, or Indian tribe, shall be 
required to give effect to any public act, record, or judicial proceeding of any other 
State, territory, possession, or tribe respecting a relationship between persons of the 
same sex that is treated as a marriage under the laws o f such other State, territory, 
possession, or tribe, or a right or claim arising from such relationship.

Pub. L. 104-199 sec. 2, 100 Stat. 2419 (Sep. 21, 1996), codified at 28 U.S.C. 1738C (1997).

By way of DOMA, all of the various attributes, benefits, and privileges of marriage that are 
created or assigned by federal law, are assigned or provided only to (1) “marriages,” whicn are 
limited to only legal unions between one man and one woman as husband and wife and (2) 
“spouses,” which is defined as a person of the opposite sex who is a husband or a wife. None of the 
various attributes, benefits and/or privileges of marriage that exist under federal law arc available 
to any unmarried couples, whether same-sex or opposite sex.

II. The Alaska Marriage Amendment

The Alaska Marriage Amendment, Art. I. Section 25, was ratified by the People, on a vote 
of 68%-32% in November, 1998. The Alaska Marriage Amendment can be said to have its origin 
in reaction to a specific judicial decision. The Marriage Amendment was ratified in response to a 
decision by a state superior court judge in a case called Brause v. Bureau o f Vital Statistics. 1998 
WL 88743 (Alaska Super. Ct. 1998). On February 28, 1998 this superior court judge ruled that the 
Alaska Constitution provided a fundamental right to marry someone of the same sex.

A. The Evolution of Alaska’s Marriage Statute

The origin of Alaska’s marriage statute, AS 25.05.011, is a territorial law: “Marriage is a 
civil contract, which may be entered into by males of the age o f twenty-one years, and females of 
the age of eighteen years.”1 After statehood in 1959, this law was slightly revised to read: “Marriage 
is a civil contract requiring both a license and solemnization which may be entered into by a male

'See A laska S tate Legislature L egislative Research A gency, Memorandum on Legislative History o f  AS 25.05.011 
(M arch 8. 1995).
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who is 21 years of age or older with a female who is 18 years o f; _;e or older.”2 In 1970, the statute 
was modified to reduce from “21" to “19" the age at which a man could marry.”3 Up to this point 
in time Alaska’s marriage statute clearly restricted marriage to one man and one woman.

Something very interesting, and also very unintended, occurred in 1974. The Alaska Revisor 
o f Statutes4 set xpon the task of rendering Alaska’s Statutes “gender neutral” in language and in the 
process made two unintended substantive changes to the marriage statute, one clear and express and 
the other implicit. The express substantive change which the Revisor oi Statute’s made was to 
change the age o f permissible marriage for both genders to “19" from the previous “19" for men and 
“ 18" for women.5 The second substantive change, which was only implicit in effect was to 
eliminate the words “man” and “woman” from the statute and insert the word “person” in their 
place. While this “gender neutrality” goal may have seemed “noble” and “appropriate” in the 
context of the codification of Alaska’s statutes, from the standpoint ofthe substantive meaning and 
effect of the marriage law the result was drastic. By eliminating the words “man” and “woman” 
from the marriage statute the Revisor’s “gender neutral” language had the appearance o f changing 
Alaska’s definition of marriage to a civil contract which could be entered into between any two 
“persons” (presumably of any combination o f either gender) age 19 years or older.6

JSec. I, ch. 58. SLA  1963 (enacting  AS 25.05 O il) .

3Sec. 9, ch. 245, SL A  1970.

4T he R cvisor o f  S tatu tes is given the responsibility o  codify A laska’s statutes and to m ake technical changes for 
purposes ol clarity  A S 01.05.036. T he R evisor o f  Statutes subm its b ills to the A laska L egislature w hich encom pass 
m any subjects, w hich arc supposed to  address only technical o r gram m atical changes to the statutes, and w hich are 
not supposed to m ake substantive changes to the m eaning and effect o f  the law. In fact, because R ev iso r’s bills 
address m ultiple subjects throughout the A laska statutory schem e, if  R evisor’s bills did p ropose substantive changes 
to the m eaning and effect o f  the law s then the R ev iso r’s bill w ould  very likely v iolate the single-subject requirem ent 
o f  A rticle II, section 13 o f  the A laska C onstitution. T his conclusion is bolstered by the fact that A rticle II, section 13 
contains language w hich exem pts b ills “codifying, revising, o r rearranging existing law s."

5Sec. 92, ch. 127, SLA  1974. T his change in the age o f  perm issible m arriage for w om en w as a c lea r substantive 
change w hich exceeded  the authority  o f  the R evisor o f  Statutes. The change appears to have been m otivated by the 
1972 am endm ent to  A rticle I, section  3 o f  the A laska C onstitu tion  to prohibit d iscrim ination on the basis o f  sex. The 
title o f  the R evisor’s 1974 bill (“A n A ct m aking corrective am endm ents in the A laska statu tes as recom m ended by 
the rcvisor o f  sta tu tes") suggests very  strongly that the R evisor w as exceeding his (“her?") statutory and 
constitutional authority .

6Sec. 92, ch. 127, SLA  1974. A ccording to R epresentative N orm an R okeberg’s Sponsor S tatem ent regarding House 
Bill 227, A laska’s D efense o f  M arriage Act ("L ittle  D O M A "), the 1974 R evisor’s bill w hich m ade the legal age o f  
consen t for m arriage the sam e age for both m en and w om en (H B  817) w as am ended in the Senate Judiciary 
C om m ittee to rem ove the w ords "m an" and “w om an” and replace them  w ith the w ord  “person "  Representative 
R okebcrg reported in his Sponsor S tatem ent regarding HB 227 that the am endm ent was the result o f  an effort 
cham pioned by form er R epresentative G enie C hance to "locate all terms relating to  the sexes, and replacing them 
w ith gender neutral w ord.;." Sponsor S tatem ent, Rep. N. Rokcberg, HB 227 (undated). R epresentative R okebcrg 
reported  that he had d iscussed  the m atte r with form er R epresentative C hance, and that she  confirm ed that the 
air.ciid.ment w as not intended to  repudiate the traditional definition o f  m arriage as the union o f  one man and  one
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The statute was again modified in 1975, this time by the Alaska Legislature itself, to reduce 
the legal age of marriage to “18" for both men and women. Apparently unaware of the prior 
apparent substantive change, the Legislature retained the “gender neutral” language without the 
slightest comment.7 The marriage statute remained unchanged and unchallenged in this form for 
the next twenty-one (21) years until 1996.

B. Related Gay Rights Controversies

Previous to the Marriage Amendment drama, a number of controversies regarding similar 
issues had already been played out in Alaska. The earliest case was decided in 1978. In 1976, the 
mayor of Anchorage deleted from a draft of the 1970 77 Anchorage Blue Book, reference to the 
Alaska Gay Coalition.8 The Coalition subsequently sued claiming their First Amendment speech 
rights had been violated because they were not allowed to access the public forum created by the 
Blue Book. The superior court initially granted the Coalition a temporary injunction prohibiting 
distribution of the Blue Book, but later decided against the Coalition after a trial.9 The Alaska 
Supreme Court reversed, holding that the Blue Book was a public forum and that the mayor had 
improperly denied the Coalition its First Amendment rights because o f disapproval o f the Coalition’s 
aims by not allowing their message to be printed in it.10

A few years later, the issue of “sexual orientation” was raised in a family law setting. In 
S.N.E. v. R.L.B",  a father sough to have the custody of his child changed so as to give him custody. 
The father alleged that the mother was a lesbian and that the child’s best interests, therefore, 
demanded that he be the primary custodian of the child.12 The superior court ruled in favor of the

wom an.

7Sec. 1, ch 28, SLA 1975. The L egislature titled its 1975 bill am ending A S 25 .0 5 .0 1 1(a) "A n A ct relating to the 
capacity  o f  persons to consent to m arriage,” w hich suggests that the Legislature had  no intent o r notion that it was 
enacting a m arriage statute w hich, by its plain language, appeared  to allow  sam e-sex m arriage. T he L egislature’s 
lack o f  intent to  allow  sam e-sex m arriage by w ay o f  the “gender neu tral” language changes o f  1974 and 1975 is 
bolstered by the fact that the L egislature retained the term s “husband” and “w ife" in several p laces to  refer to the 
parties to a m arriage. See AS 25.05.041 (b); AS 25.05.051. I f  the L egislature truly in tended to adopt and confirm  the 
R evisor’s 1974 “gender neutral” change as a  “substantive" revision o f  the definition o f  m arriage so  as to include 
sam e-sex partners, then the L egislature w ould have replaced the term s “husband” and “w ife" from the m arriage 
laws.

*Alaska Cray Coalition v. Anchorage, 578 P.2d 951 (A laska 1978).

*Id. at 954.

I0ld. at 960.

"699  P.2d 875 (A laska 1985).

IJId. at 877.
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father and the mother appealed. The Alaska Supreme Court reversed, holding that that there was 
no evidence that the mother’s lesbianism “has or is likely to affect the child adversely” and that any 
perceived stigma on the child because o f the mother’s lifestyle could not justify a change of 
custody.'1

In January 1993, the Anchorage City Assembly enacted an ordinance that banned 
discrimination based on sexual orientation in public employment over the veto of Mayor Tom 
Fink.14 A group called Citizens to Repeal the Homosexual Ordinance immediately began collecting 
petition signatures to subject the matter to a vote in the April elections. Within a month, the group 
submitted 20,000 signatures, even though only 5,700 were needed.15 The city clerked certified the 
initiative and a group o f plaintiffs sued to challenge the certification.16 The superior court denied 
a stay, but that decision was appealed to the Alaska Supreme Court which granted the stay on April 
14, 1993.17 Following the stay, the superior court found that the “referendum petition presented the 
ordinance in a biased and partisan light” because its title read. “Referendum Petition to Repeal a 
Special Homosexual Ordinance.”18 Focusing on the disagreement between the ordinance’s 
opponents and supporters about whether or not the ordinance granted “special rights” the superior 
court held that the petition’s characterization was misleading because o f its partisanship.19 The 
Alaska Supreme Court took this characterization as accurate and held that inaccurate referendum 
petitions arc not “legally acceptable.”20 The basis for this decision was the court’s belief that an 
inaccurate petition undercuts the screening function provided by the requirement that a referendum 
petition have a certain number of signatures to be certified.21 Thus, the Alaska Supreme Court 
invalidated the petition and the ballot initiative was not the subject of a vote.22

" Id . at 878.

14Opinions in Anchorage Divided as Gay-Rights Measure Goes to Voters, SEATTLE  T IM E S  B4 (A pril 12, 1993).

"Id .

16Faipeas v. Municipality o f  Anchorage, 860 P.2d 1214, 1215 (A laska 1993).

|7Id. at 1216.

'"Id.

"'Id.

20Id. at 1218.

11 Id. at i :2 0 .

“ Interestingly, haw evcr, in the M unicipal election in w hich the R eferendum  w as to appear, the People o f  A nchorage 
voted to change the m em bership o f  the M unicipal A ssem bly, rejecting several incum bents w ho had previously voted 
for the sexual orientation d iscrim ination  ordinance. V ery  shortly  after the election, the new ly constituted A nchorage 
M unicipal A ssem bly voted to  rescind the sexual orientation discrim ination ordinance.
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Just a year before the marriage amendment was adopted, the Alaska Supreme Court heard 
a case involving two employees of the University of Alaska who wanted health insurance for their 
same-sex partners.21 The employees challenged the University’s decision not to extend the benefits 
claiming a violation of the state Human Rights Act’s prohibition o f marital status discrimination. 
The superior court ruled in favor of the plaintiffs and held that the Ur versity would have to either 
stop offering benefits for spouses, or provide benefits to the same-sex partners of employees. The 
University chose to offer the benefits.24 While the appeal of the superior court’s decision was 
pending, the Alaska Legislature amended the state discrimination law to allow employers to offer 
different benefits to employees with spouses and children than those without.25 Thus, at thje 
conclusion of the appeal, the Alaska Supreme Court could only rule that the University had violated 
the pre-amendment act.26

Each of these decisions contributed to the highly charged atmosphere in which Alaska’s 
marriage statute was challenged in the Brause case.

C. Alaska’s Defense of Marriage Act

As referenced above, in early 1995, in addition to the Brause litigation filed in superior court 
in Anchorage and discussed below, which challenged the traditional opposite-sex definition of 
marriage, a separate action filed in Superior Court in Fairbanks27 challenged the University of 
Alaska Fairbanks’ (“UAF”) policies limiting spousal benefits to the “husbands” or “wives” of its 
married employees. A superior court judge in Fairbanks set loose a firestorm when she ruled that 
UAF could not legally limit spousal benefits to traditional “husbands” and “wives," basing her 
decision in part upon the Rcvisor of Statutes’ 1974 bill and Senate Judiciary Committee “gender 
neutral" amendment, tinkering with the marriage statute so as to eliminate the words "man” and 
“woman” from the definition of marriage and defining “marriage” as a civil contract between two 
"persons.”

Suddenly at that time, the Alaska Legislature was aware of the potential substantive change 
(and to at least a portion o f the Alaska Judiciary a very real substantive change) which had been 
made to the marriage statute. In March, 1995, Representative Norman Rokebcrg introduced House 
Bill 227, which was designed to amend the Alaska marriage statute to specify that (1) only one man 
and one woman can legally marry in Alaska, and (2) no out-of-state marriage between individuals

2i University o f  Alaska v. Tumeo, 933 P.2d 1147 (A laska 1997).

J4Id at 1149-1150.

2,Id. at 1151.

2AId. at 1156.

11 See University o f  Alaska v. Tumeo >33 P.2d 1147 (A laska 1997).
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of the same-sex would be recognized as valid in Alaska. At about the same time, Representative 
Pete Kelly introduced HB 226 proposing very similar changes to the Alaska marriage statute.

When asked for its comments regarding HB 227, the Alaska Department of Law offered the 
opinion that the legislation was unnecessary. Assistant Attorney General John Gaguine offered the 
Department o f Law’s opinion to Represe-tative Rokeberg to the effect that the Alaska Supreme 
Court would most likely find that the 1974 revisions to the marriage statute were not intended to 
allow legalized same-sex marriage. Mr. Gaguine explained that oddly enough, this event was not 
unique to Alaska. Prior to 1970, the State of Washington’s marriage statute (RCW 26.04.010) 
provided that only “males” and “females” could marry each other. In 1970, however, Washington’s 
marriage statute was amended to make the age of consent for marriage the same for both genders, 
and in these same changes (just as had occurred in Alaska) the words “male” and “female” were 
eliminated and replaced with the word “persons.”

Mr. Gaguire explained that the Washington Court of Appeals had been required to review 
the changes to Washington’s marriage statute in 1974 in a case called Singer v. Hara.28 and in that 
case concluded that the changes were not intended to allow same-sex marriage. In reaching this 
conclusion the Washington Court o f Appeals noted that 1972 changes to Washington’s community 
property laws had retained references to “husband” and “wife,” therefore, indicating a lack of 
intention by the Washington Legislature to allow same-sex marriage.

Mr. Gaguine also explained that Courts from other states and jurisdictions in addition to 
Washington had also concluded that same-sex marriages were not authorized by “gender neutral” 
language changes to marriage statutes.29 The courts in these cases decided the question presented 
to them regarding same-sex marriage upon the simple basis of reviewing the dictionary definition 
of “marriage” which refers to a relationship between a “man” and a “woman” or between members 
of “opposite sexes.” To these courts, the simple use of the word “marriage” and "''♦hing more 
signaled legislative intent to limit the marriage relationship to a contract between one man and one 
woman.

In light of the superior court’s ruling in Tumeo. however, the Alaska L gislature was not 
willing to simply entrust the marriage statutes to the Alaska Judiciary. Accordingly, the Legislature 
went forward with its proposed changes to the marriage statutes. The changes had two ultimate 
goals: (1) to clearly provide that for purposes of legal recognition and status, marriage in Alaska 
could only exist between one man and one woman; and (2) to clearly prevent any same-sex 
marriage, which might at some time be recognized as valid in another state (at that time, potentially 
Hawaii), from receiving the legal status and recognition of marriage in Alaska simply because the

2‘ 522 P.2d 1 187, 1189 (W ash. App. 1974).

29See Baker v. Nelson, 191 N .W .2d 185 (M inn. 1971), appeal dismissed, 409 U .S. 810 ( 1972); Jones v. Haliahan, 
501 S.W .2d 588 (Ky. 1973); Adams v. Howerton, 673 F.2d 1036 (9* C ir.), rerl. denied, 458 U.S. 1111 (1982).
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participants in that possible same-sex marriage moved their residence to Alaska.
As finally amended, the Alaska imrriage statutes provide as follows:“Marriage is a civil 

contract entered into between one man and one woman that requires both a license and 
solemnization.”30

D. The Bra..se v. Bureau of Vital Statistics Case

The Plaintiffs in the Brause case sought marriage as a doorway to the benefits and privileges 
that the law bestows upon married couples. The Plaintiffs in Brause argued repeatedly that there 
are some 115 benefits and privileges available to married couples under Alaska law which they coud 
not access. The Plaintiffs in Brause sought to use the status o f marriage as a doorway by which they 
could access the various benefits and privileges o f marriage, and attach them to their same sex 
relationship. The Brause litigation treated marital status and marital benefits as being inseparable. 
In Brause the Plaintiffs specifically sought benefits based on marital status. In fact, the superior 
court’s ruling in Brause leated marital status and benefits as being inseparable. “Once married,” 
the superior court noted, “the state provides benefits and imposes duties that are significant and 
valuable to society as well as to the individual members of the marriage.” Brause. 1998 WL 88743 
at * 2. Put another way, the superior court’s ruling treated the benefits, privileges and duties of 
marriage as being entirely consequent upon marital status.

The Marriage Amendment presupposed this context. The Marriage Amendment was 
specifically designed to close marital status as a doorway by which same-sex couples, or any 
combination of opposite sex individuals other than “one man and one woman,” might access the 
benefits and privileges o f marriage. The Marriage Amendment as it was originally introduced in 
the Legislature as SJR 42 contained three sentences:

To be valid or recognized in this State, a marriage may exist only between one man 
and one woman. No provision of this Constitution may be interpreted to require the 
State to recognize or permit marriage between individuals of the same sex. 
Additional requirements related to marriage may be established to the extent 
permitted by the Constitution of the United States and the Constitution of the State 
of Alaska.

The third sentence of the Marriage Amendment was dropped by the Legislature during the 
legislative process.

Before the popular vote, a group of citizens including the Alaska Civil Liberties Union 
challenged the constitutionality o f the proposed amendment in two actions. Bessv. Ulmer. Case No. 
3AN-98-7776 Civil (Alaska Super. Ct. 1998); and Dodd v. Ulmer. Case No. 3AN-98-8114 Civil 
(Alaska Super. Ct. 1998). The Alaska Supreme Court consolidated the cases and then in its decision

3uA LA SK A  R e v .  s t a t .  2 5 .0 5 .0 1 1(a) (1998), amended by 1996 A laska S.B. 308.
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allowed the Amendment to proceed to a vote, with one change. The Alaska Supreme Court, rightly 
or wrongly, deleted the second sentence o f the Marriage Amendment because the Court viewed the 
sentence as being “superfluous.” See Bess v. Ulmer. 985 P.2d 979, 995 (Alaska 1999).

The first sentence of the Marriage Amendment was presented to the People of Alaska for 
ratification and it was ratified by a vote of 68%-32%. See Liz Ruskin, Limit on Marriage Passes in 
Landslide. Anchorage Daily News, November 4, 1998, § A, p. 1.

Following ratification of the Marriage Amendment, the Brause case did not end. Confirming 
that their primary focus in that case was the benefits and privileges that are attached to marriage and 
not marriage itself as a stabcs, the Plaintiffs in Brause continued their quest in that case to receive 
the 115 benefits and privileges that are attached to marriage. Because marriage status had been 
foreclosed to them by way of the Marriage Amendment, the Brause Plaintiffs sought to require the 
State to give them all of the various attributes, benefits and privileges o f marriage outside o f  
marriage. The Brause Plaintiffs’ claims were dismissed, however, because their claims for marriage 
benefits and privileges were not ripe. See Brause v. Bureau o f Vital Statistics. 21 P.3d 357, 358 
(Alaska 2001).

III. The ACLU v. State Case

Another case, the ACLU v. State litigation, began shortly after the Marriage Amendment was 
ratified. In this new case, the ACLU and eighteen individuals who alleged that they comprised nine 
lesbian or gay couples (hereafter referred to collectively as “the ACLU”) filed suit against the State 
of Alaska and the Municipality o f Anchorage. The ACLU complained that the state and the 
municipal ity maintained employee benefits programs »hat offer valuable benefits to their employee’s 
spouses that are not offered to the same sex partners of lesbian and gay employees. In other words, 
the ACLU argued to the effect that when nearly seventy percent of Alaskans voted to ratify the 
Alaska Marriage Amendment they voted to command government to give marriage benefits to same 
sex couples, just as if they were married.

The ACLU also argued that those same Alaskans’ vote was part of an invidious 
discriminatory scheme against lesbian and gay people. According to the ACLU, because the 
Marriage Amendment was created as part of an invidious discriminatory scheme, and because it 
foreclosed the option of marriage to same sex couples, the Alaska Constitution had to be interpreted 
to command government to treat same sex couples just as if  they were married. The ACLU argued 
that public employees with same sex partners were being singled out and treated differently due to 
“sexual orientation” or “gender,” because unlike an unmarried male/female couple who can choose 
to get married if they want to, the same sex couple “can’t get married.” And thus, the Amendment 
that was designed to end the constitutional debate in Alaska over same sex marriage, became the 
force of the claim that same sex couples must be treated “just as if they arc married,” even though 
they are not. Most Alaskan’s heads were spinning upon hearing this argument.

The state superior court dismissed the ACLU’s claims. See ACLU v. State. 3AN-99-11179
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Civil (Alaska Super. Ct. 1999). 1 he superior court reasoned that public employees with same sex 
partners are denied marriage benefits, not because of their sexual orientation or their gender, but 
instead simply because they are not married. The court concluded that no sexual orientation 
discrimination existed because same sex couples are treated exactly »he same as every unmarried 
heterosexual couple, who also do not qualify for marital benefit*. Finally, the superior court 
concluded that no gender discrimination existed because men and women equally receive marital 
benefits for their spouses. The ACLU appealed to the Alaska Supreme Court and on October 28, 
2005 the Supreme Court reversed the superior court’s decision. ACLU v. State. 122 P.3d 781 
(Alaska 2005).

The State of Alaska, Department of Law, argued that the Marriage Amendment foreclosed 
the ACLU’s claim that the Alaska Constitution mandated the extension of marriage benefits and 
privileges to unmarried same-sex partners. The Alaska Supreme Court rejected the State’s 
argument. ACLU. 122 P.3d at 786-87. The Court reasoned that:

The Marriage Amendment could have the effect of foreclosing the present challenge 
only if it could be read to prohibit public employees from offering benefits to ii:cir 
employees’ same-sex domestic partners. . . . That the Marriage Amendment 
effectively prevents same-sex couples from marrying docs not automatically permit 
the government to treat them differently in other ways.

Id. Because the Marriage Amendment did not foreclose the legislative and executive branches of 
government from voluntarily choosing to extend benefits to same sex partners, the Court concluded 
that the Marriage Amendment stood as no barrier to the ACLU’s claim that the Alaska Constitution 
commanded the legislative and executive branches of government to extend benefits to same sex 
partners. Interestingly, the Court did not address another possible interpretation of the Marriage 
Amendment, which would have simply construed the Amendment to foreclose any judicially 
commanded extension of marriage benefits and privileges to unmarried same-sex couples under the 
guise of constitutional interpretation. ]d.

The Court, like the ACLU. used the Marriage Amendment as the driving force for its 
decision that the Alaska Constitution commands government to treat unmarried same sex couples 
just as if they are married, even though they are not. Id. at 787-88. The Court explained:

We agree with the [ACLU] . . . that the proper comparison is between same-sex 
couples and opposite sex couples, whether or not they are married. The municipality 
correctly observes that no unmarried employees, whether they are members of same- 
sex or opposite-sex couples, can obtain the disputed benefits for their domestic 
partners. But this docs not mean that these programs treat same-sex and opposite-sex 
couples the same. Unmarriec public employees in opposite-sex domestic 
relationships have the opportunity to obtain these benefits, because employees are 
not prevented by law from manying their opposite-sex domestic partners. In 
comparison, public employees in committed same-sex relationships arc absolutely
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denied any opportunity to obtain these benefits because these employees are barred 
by law from marrymg their same-sex partners in Alaska or having any marriage 
performed elsewhere recognized in Alaska. Same-sex unmarried couples therefore 
have no way of obtaining these benefits, whereas opposite-sex unmarried couples 
may become eligible for them by marrying. The programs consequently treat same- 
sex couples differently from opposite-sex couples.

Id. at 788. In other words, the governments’ employee benefits programs that denied marriage 
benefits to unmarried same-sex couples were discriminatory, and thus in violation of the Equal 
Protection Clause o f the Alaska Constitution, only because the Marriage Amendment forecloses 
marriage to same-sex couples.

Put another way, according to the Alaska Supreme Court, the Marriage Amendment required 
the Couit to command government to extend marriage benefits to unmarried same-sex partners. Id. 
The Court put this very conclusion into words in footnote 38 o f its Opinion:

We recognize that the benefits programs became discriminatory only after the 
legislature acted in 1996 and 1998 and the electorate adopted the Marriage 
Amendment in 1998.

Id. at 789 n. 38. Thus, apparently, according to the Alaska Supreme Court, when 68% of Alaskans 
voted to ratify tĥ  Marriage Amendment in 1998 they voted to command government to treat 
unmarried same-sex couples just as if they are married, even though they are not.

IV. Future Impacts of ACLU v. State

A. All of the Benefits and Privileges of Marriage Will Be Required to Be Given to 
Same Sex Relationships

Although ACLU v. State technically addresses only employment benefits in the context of 
public employment, State, Borough, or Municipal, the impact of the decision stretches much further. 
Based upon the logic of ACLU v. State, virtually every distinction that exists in Alaska law and 
public policy between married couples and unmarried same-sex partners will eventually fall to an 
equal protection challenge under the Alaska Constitution. There is no logical basis upon which to 
limit the reach of the ACLU v. State decision to simply public employment benefits. Effectively, 
the Alaska Supreme Court decision is a first step in the direction of constitutionally mandated 
domestic partnerships in Alaska just as was imposed upon the State o f Vermont by the Vermont 
Supreme Court in Baker v. State. 744 A2d 864, 886-89 (Vt 1999).

If Alaska Supreme Court believes that unmarried same-sex partners are unconstitutionally 
discriminated against because the government denies them the employment benefits that are 
extended to married men and women, it appears a foregone conclusion that the Court will believe
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that the state unconstitutionally discrimi cs against snme-sex partners when it denies them other 
benefits and privileges of marriage, inch; Jin g, but not necessarily limited to, (1) the right of intestate 
succession; (2) the privilege of not being required to testily against a spouse; (3) the right to receive 
workers’ compensation benefits on the death of a partner; (4) the right to maintain a legal action for 
loss of consortium, or a wrongful death action for the death of a partner; and/or (5) the right to 
receive spousal support on the dissolution of a relationship.

B. Private Employers must Extend Marriage Benefits to the Same Sex Partn-rs of 
Their Employees

It is not a correct statement that the impact of ACLU v. State will be felt only in the context 
of public employment. The logic of the ACLU v. State decision reaches into private employment 
as well as public employment. Under Alaska law, every private employment contract between 
employer and employee contains an implied covenant of good faith and fair dealing. Charles \ . 
Interior Regional Housing Auth.. 55 P.3d 57, 62 n. 29 (Alaska 2002); Holland v. Union Oil C ■■•>. of 
Ca.. Inc.. 993 P.2d 1026, 1032 (Alaska 2000); Belluomini v. Fred Mever of Alaska. Inc.. 993 P.2d 
1009, 1012-13 (Alaska 1999). One of the things that the implied covenant of good faith a d lair 
dealing requires is that employers treat “like cmployeer alike.” Charley 55 P.3d at 62 n. 29; 
Holland. 993 P.2d at 1032; Fred Mever. 993 P.2d at 1012-13. The leg? concept of treating “like 
employees alike” is much akin to the equal protection concept of not discriminating between 
“similarly situated individuals.” Thus, it requires no stretch of logic to predict that the Alaska 
Supreme Court will conclude that a private employer violates the implied cm enant of good faith and 
fair dealing when that private employer extends employment benefits to the spouses of its married 
employees but not to the same-sex partners o f its “like” gay or lesbian employees.

V. SJR 20

SJR 20 is designed to allow the People of Alaska the opportunity to address the ACLU v. 
State decision. SJR 2( is also designed to allow the People of Alaska to decide whether they agree 
or disagree with the Alaska Supreme Court’s interpretation of the meaning and effect of the 
Marriage Amendment. SJR 20 would add a second sentence to Art. I, Section 25 that would state:

No other union is similarly situated to a marriage between a man and a woman and, 
therefore, a marriage between a man and a woman is the only union that shall be 
valid or recognized in this state and to which the lights, 'cnefits, obligations, 
qualities, or effects of marriage shall be extended or assi ned.

The first phrase of SJR 20 is designed to eliminate the fundamental basis for any equal 
protection claim, in any context, that involves an effort to compare married couples to unmarried 
same-sex partners, or for that matter to any unmarried combination of opposite sex individuals. The 
following language of SJR 20 is designed to confirm that marriage benefit* and, ivileges, qualities, 
effects and obligations, are limited to marriage relationships as previously defined by the Alaska
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Constitution. The word benefits is designed to address such things as em ;. ymern benefits. The 
word privileges is designed to address such things as the spousal privilege regarding court 
testimony. The words qualities and effects are designed to address the various legal qualiti :s and 
effects of marriage under Alaska law. The word obligations is intended to address such obligations 
.-s spousal support in a divorce context.

Nothing in SJR 20 would prohibit private employers from voluntarily deciding to extend 
marriage like benefits to employees with same-sex partners. A few private employers have decided 
to voluntarily extend employment benefits to the same-sex partners of their employees. SJR 20 
would have the effect of precluding a public employer from extending employment benefits to 
unmarried same-sex partners. However, in this regard, it is important to note that AS 25.05.013(b), 
passed by the Alaska Legislature in 1996, already prohibits any public employer from extending 
marriage benefits to same-sex partners. Any public employer who currently extends marriage 
benefits to the same-sex partners of employees does so in violation of Alaska ’aw.

VI. MARRIAGE AMENDMENTS ACROSS THE COUNTRY

b ‘es With Marriage Amendments:

1. Alaska (199o Dy 68%)
2. Arkansas (2004 by 75%
3. Georgia (2004 by 77%)
4. I lawaii (1998 by 69%)
5. Kansas (2005 by 70%)
6. Kentucky (2004 by 75%)
7. Louisiana (2004 by 78%)
8. Michigan (2004 by 59%)
9. Mississippi (2004 by 86%)
10. Missouri (2004 by 71%)
11. Montana (2004 by 66%)
12. Nebraska (2000 by o)
13. Nevada (2002 by 67%)
14. North Dakota (2004 by 73%)
15. Ohio (2004 by 62%)
16. Oklahoma (2004 by 76%)
17. Oregon (2004 by 57%)
18. Texas (2005 by 76%)
19. Utah (2004 by 66%)

States where Amendments Are Expected to Be Voted On In 2006:

1. Alabama
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2. Arizona
3. Colorado
4. Idaho
5. Indiana
6. New Hampshue
7. South Carolina
8. South Dakota
9. Tennessee
10. Virginia
11. West Virginia
12. Wisconsin

When marriage related Amendments are presented to the People for a vote they routinely 
pass by overwhelming margins. Marriage amendments voted on by the people across the country 
have passed by an average pass rate o f 71%, ranging from 57% in Oregon to 86% in Mississippi. 
SJR 20 would have the effect o f bringing Alaska’s Marriage Amendment into line with marriage 
amendments that have passed in other states. Eleven of the nineteen existing marriage related 
amendments that have been passed in other states contain provisions similar to those of SJR 20 and 
specifically prohibit the extension of marriage benefits and privileges to unmarried same-sex 
partners. Seven amendments prohibit same-sex domestic partnerships and also prohibit the 
extension of marriage benefits to same-sex partners. Four other amendments have the effect of 
prohibiting the extension of marriage benefits to same-sex partners by prohibiting same-sex 
domestic partnerships.

A. Amendments That, Like SJR 20, Specifically Foreclose the Extension of 
Marriage Benefits and Privileges to Same Sex Partners

The Georgia Amendment provides in part that:

. . . .  No union between persons of the same sex shall be recognized by this state as
entitled to the benefits of marriage.. . .

GA CONST Art. I, Sec. IV.

The Kansas Amendment provides in part:

No relationship, other than a marriage, shall be recognized by the state as entitling
the parties to the rights or incidents of marriage.. . .

The Louisiana Amendment provides in part:

 No official or court of the state of Louisiana shall construe this constitution or
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any state law to require that marriage or the legal incidents thereof be conferred upon 
any member o f a ”nion other than the union of one man and one woman. A legal 
status identical or substantially similar to that of marriage for unmarried individuals 
shall not be valid or recognized.. . .

The North Dakota Amendment provides in part:

. . . .  No other domestic union, however denominated, may be recognized as a 
marriage or given the same or substantially equivalent legal effect.

The Ohio Amendment provides in part:

. . . .  This state and its political subdivisions shall not create or recognize a legal 
status for relationships of unmarried individuals that intends to approximate the 
design, qualities, significance or effect of marriage.

OH CONST. Art. XV, Sec. 11.

The Oklahoma Amendment provides in part:

. . . .  Neither this Constitution nor any other provision of law shall be construed to 
require that marital status or the legal incidents thereof be conferred upon unmarried 
couples or groups.

OK CONST. Art. 2, Sec 35.

The Utah Amendment provides in part:

. . . .  No other domestic union, however denominated, may be recognized as a 
marriage or given the same or substantially equivalent legal effect.. . .

UTAH CONST Art. l.Sec. 29.

B. State Amendments That Foreclose the Extension of Marriage Benefits to Same- 
Sex Partners by Foreclosing the Creation or Recognition of Same-Sex Domestic 
Partnerships or Civil Unions

Some state amendments foreclose the extension of marriage benefits and privileges to same- 
sex partners by foreclosing the recognition of same-sex domestic partnerships or civil unions.
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Only a marriage between one man and one woman shall be valid or recognized as a 
marriage in Kentucky. A legal status identical or substantially similar to that of 
marriage for unmarried individuals shall not be valid or recognized.

The Arkansas Amendment provides:

Section 1. Marriage.
Marriage consists only of the union of one man and one woman.

Section 2. Marital status.
Legal status for unmarried persons which is identical or substantially similar to 
marital status shall not be valid or recognized in Arkansas, except that the legislature 
may recognize a common law marriage i Dm another state between a man and a 
woman.

ARK CONST Amend. 83.

The Nebraska Amendment provides in part:

. . . .  The ..niting of two persons of the same sex in a civil union, domestic 
partnership, or other similar same-sex relationship shall not be valid or recognized 
in Nebraska.

The Texas Amendment provides iu part:

 This state or a political subdivision of this state may not create or recognize any
legal status identical or similar to marriage.. . .

TX CONST Art. l,Scc. 32.

VII. Potential Federal Constitutional Challenges to SJR 20

Generally speaking, if a law bears a rational relation to a legitimate end, it will be upheld 
against a federal constitutional challenge.31 Yet in 1996, using only rational basis review, the United 
States Supreme Court struck down a Colorado constitutional amendment which classified on the 
basis of “homosexual, lesbian or bisexual orientation.”32 This case, Romer v. Evans, is the most

The Kentucky Amendment provides:

11 Romer v. Evans, 116 S.Ct. 1620, 1627 (1996).

32 Id. at 1623.
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likely basis for a challenge to SJR 20. It was specifically mentioned by the Alaska Supreme Court 
in ACLU v. State.

Romer invalidated the following Colorado Constitutional Amendment, thta was put on the 
ballot by initiative:

No Protected Status Based on Homosexual, Lesbian, or Bisexual Orientation. Neither the 
State of Colorado, through any of its branches or departments, nor any o f its agencies, 
political subdivisions, municipalities or school districts, shall enact, adopt or enforce any 
statute, regulation, ordinance or policy whereby homosexual, lesbian or bisexual orientation, 
conduct, practices or relationships shall constitute or otherwise be the basis o f or entitle any 
person or class of persons to have or claim any minority status, quota preferences, protected 
status or claim of discrimination. This Section of the Constitution shall be in all respects 
self-executing.”

fhc United States Supreme Court interpreted this text not merely as repealing ordinances passed by 
municipalities prohibiting discrimination on the basis of “sexual orientation,” but also as prohibiting 
“all legislative, executive or judicial action at any level of state or local government designed to 
protect the named class, a class we shall refer to as homosexual persons or gays and lesbians.”34 The 
Amendment “imposes a special disability upon those persons alone.” Therefore, the Court 
explained:

We find nothing special in the protections Amendment 2 withholds. These arc protec*ions 
taken for granted by most people cither because they already have them or do not need them; 
these are protections against exclusion from an almost limitless number of transactions and 
endeavors that constitute ordinary civic life in a free society.35

Amendment 2 was “at once too narrow and too broad.”36 It was too narrow because it characterized 
a class of people by "a single trait.” It wns too broad because, on the basis of that single trait, it

33 Id  at 1623.

34 Id.

35 Id. at 1627.

36 Id  at 1628.
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“then <'enie[d] them protection across the board.”37 Based on this combination of targeting and 
potentially limitless rreadth, the Court concluded that Amendment 2 could not possibly be justified 
by the State’s purp> rted reasons (i.e., conserving resources, respecting associational privacy). It 
was not only irrational, it was evil. The rationale of Amendment 2 was “inexplicable by anything 
but animus toward 'he class it affects.”38

Romer has a narrow and a shallow bite:

It is narrow in the sense that the Court decided only the case before it and avoided creating 
broad rul s that courts might apply in other cases. The decision is shallow in the sense that 
the Court’s reasoning was almost subrational-there is more reflex than reason in Justice 
Kennedy’s opinion in Romer.3'

Romer is far more notable for what it did not do than for what it did do.40 Romer would have come 
out the same way had the Amendment been targeted at my “narrow Iy defined” group. The Court, 
seemed more concerned about suspect laws than suspect classifications.*' It was “the extreme 
overbrcadth of Amendment 2--not the identity of the class o f persons covered by the Amcndment- 
that concerned Justice Kennedy and his colleagues in the Romer majority.”42 This can be seen by 
the fact that iomer left Bowers v. Hardwick standing, and did not hold that sexual orientation is a 
suspect classification.43 In sum:

I' was the ‘sheer breadth’ of Amendment 2, not any perceived ‘widespread animus against

,7 Id.

5‘ Id. ai 1627.

19 R ichard F. D uncan, “The N arrow  and Shallow  Bite of Romer and the Em inent R ationality  o f  D ual-G ender 
M arriage: A  (Partial) R esponse to Professor K oppclm an,” 6 IVm. & Mary’ BillofRts. J. 147, 148 (1997); see also 
D uncan. W igstock and the K ulturkam pf: S"prcm e C ourt Storytelling, T he C ulture W ar, and Romer v. Evans, 72 
Notre Dame 1. Rev. 345. 346-355 (19 r  7).

40 D uncan, 6 Wm & Mary Bill o f Ris. J. at 149.

41 Id

42 Id. at 150.

41 Id. D uncan notes that the R espondents in Romer did not ask the Suprem e C ourt to overrule Hardwick. Id. at 
154, n. 42. From  this he concludes that Romer “did not hold that moral d isapproval o f  hom osexual conduct is 
invidious or irrational.”  Id  at 150. See Bowers v. Hardwick, 478 U.S. 186 (1986).
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gays,’ that undermined the state’s attempt to provide an innocent explanation in support of 
the law. Romer is not a ‘gay rights’ case; it is a case about a purposeless and unlimited legal 
disability.44

The “rule of Romer." is something like the following: (1) docs a law narrowly target a specific 
group, and impose upon it a broad and undifferentiated disability? (2) do the justifications offered 
by the State patently fail to offer a rational purpose for the law? (3) if  the answers to (1) and (2) are 
yes, then one may infer the presence of irrational "animus.” One does not begin, in other words, by 
searching the public record for “evidence” of “animus.” In any heated debate, both sides are likely 
to hurl some dirt. Instead, one looks at the law itself and the justifications offered for it, and only 
infers “animus” if these first two conditions are not met.

“Those who wish to use Romer and the rational basis test to overturn conventional marriage laws 
are tilting at windmills.”45 This is so because:

Laws defining marriage as a relationship between one man and one woman do not target a 
class of persons and deny that class the opportunity to protect itself politically against a 
limitless number of discriminatory harms and exclusions. Marriage laws define and regulate 
the institution of marriage, but they do not forbid any individual or group that seek the law’s 
protection against any kind o f public or private discrimination.46

Rather than being based upon "animus,” marriage laws and laws limiting the benefits and privileges 
of marriage to married couples have a variety of rational purposes, including, but not limited to (1) 
encouraging childbirth within marriage, (2) offering and encouraging the advantages of dual-gender 
parenting, (3) providing positive educative effects, and (4) avoiding a slippery slope whereby 
marriage becomes anarchic and incoherent.47

44 Duncan, 6 W& M  B o fR  J  at 155.

45 Duncan, 6 Wm & Mary BUI Bis. J. at 157.

u  Id. See also generally Duncan, From Loving to Romer. H om osexual M arriage and M oral D iscernm ent, 12 B.Y. U. 
J . P u b l  239 (1998 ).

47 Duncan, 6 Wm. & Mary Bill Rls. J. at 158-165; see also Duncan, 12 B.Y. U. J. Pub. Law at 245-248.
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Before: Fabe, Chief Justice, Matthews,

Eastaugh, Bryner, and Carpeneti, Justices.

EASTAUGH, Justice.

I. INTRODUCTION

The State of Alaska ar.d the Municipality of Anchorage 
offer valuable benefits to their employees spouses that they do 

not offer to their unmarried employees domestic partners. 
Essentially all opposite-sex adult couples may marry and thus 
become eligible for these benefits. But no same-sex couple can 

ever become eligible for these benefits because same-sex couples 

may not marry in Alaska.1 The spousal limitations in the 

benefits programs therefore affect public employees with sa.ne-sex 
domestic partners differently than public employees who are 

married. This case requires us to determine if it is reasonable 
to pay public employees who are in c mmittec domestic 
relationships with same-sex partners less in terms of employee 
benefits than their co-workers who are married. In making this 
determination, we must decide whether the spousal limitations in 

the benefits programs violate the rights of public employees with 

same-sex domestic partners to equal rights, opportunities, and 
protection under the law.2
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constitutional question. Irrelevant to our analysis must be 
personal, moral, or religious beliefs held deeply by many about 

whether persons should enter into intimate same-sex relationships 

or whether same-sex domestic partners should be permitted to 
marry. It is the duty of courts to define the liberty of all, 

not to mandate (their) own moral code.3 Our duty here is to 
decide 'whether the eligibility restrictions satisfy established 

standards for resolving equal protection challenges to 
governmental action.

We do not n^ed to decide whether heightened scrutiny 
should be applied here because the benefits programs cannot 

withstand minimum scrutiny. Although the governmental objectives 
are presumably legitimate, the difference in treatment is not 

substantially related to those objectives. We accordingly hold 

that the spousal limitations are unconstitutional as applied to 
public employees with same-sex domestic partners, and we vacate 
the judgment below. We ask the parties to file supplemental 

memoranda addressing the issue of remedy.

II. FACTS AND PROCEEDINGS
The State of Alaska and the Municipality of Anchorage 

offer health insurance and other employment benefits to the 

spouses of their employees.4 These benefits are financially 

valuable to employees and their spouses. Only couples who are 
married are eligible to receive these benefits; unmarried couples 
are not eligible. The state and the municipality have offered 

some form of these employment benefits since 1955 and at least 

1985, respectively.
The Alaska Civil Liberties Union and eighteen 

individuals who alleged that they comprised nine lesbian or gay 

couples (collectively, the plaintiffs) filed suit against the 

state and the municipality in 1999, complaining that these 
benefits programs violated their right to equal protection under 

the Alaska Constitution. They alleged that at least one member 
of each same-sex couple was an employee or retiree of the state 

or the municipality, that the eighteen individual plaintiffs were 
involved in intimate, committed, loving long-term relationships 

with same-sex domestic partners, and that, as gay and lesbian 
couples, they are excluded by state law from the institution of 

marriage. Members of eight of the couples asserted in affidavits 
that they are in committed relationships.5 Their amended

complaint alleged that because they are prohibited from marrying 
each other by Alaska Constitution article I, section 25, they are 

ineligible for the employment benefits the defendants provide to 

married couples, resulting in a denial of the individual 

plaintiffs right to equal protection.
Article I, section 25 was adopted by Alaska voters in 

1998. Commonly known as the Marriage Amendment, it provides: To

be valid or recognized in this State, a marriage may exist only 

between one man and one woman. It effectively prohibits marriage 
in Alaska between persons of the same sex.6 The plaintiff 
employees consequently cannot enter into the formal relationship 
marriage that the benefits programs require if the employees 
are to confer these benefits on their domestic partners.

Fut another way, the plaintiff employees and their same- 
sex partners are absolutely precluded from becoming eligible for 

these benefits. Although all opposite-sex couples who are
unmarried are also ineligible for these employment benefits, by 

marrying they can change the status that makes them ineligible.
The plaintiffs did not challenge the Marriage Amendment 

in the superior court (nor do they on appeal). Instead, their
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amended complaint asked the superior court to declare that 
denying employment benefits to same-sex domestic partners 

violates, among other things, article I, section 1 of the Alaska 

Constitution, which states in part: This constitution is
dedicated to the principle!] . . . that all persons are equal and 

entitled to equal rights, opportunities, and protection under the 

law.
All parties moved for summary judgment. The superior 

court denied the plaintiffs motion and granted the defendants 
motion. The court first rejected plaintiffs assertion that it 
was necessary to apply heightened scrutiny in considering their 
equal protection challenge; the court reasoned that heightened 

scrutiny was unwarranted because the state and the municipality 
were discriminating between married and unmarried employees, not 

between oppoeite-sex and same-sex couples. The court also 

determined that the only right at issue was a right to employee 
benefits, which it ruled was not a fundamental right. Because 
the cou"t found that no suspect class or fundamental right was 

involved, it applied the lowest level of scrutiny to the 

governmental action. The court ruled that the defendants had a 
legitimate interest in reducing costs, increasing administrative 

efficiency, and promoting marriage. It then ruled that granting 
benefits oriy to spouses of married employees bore a fair and 

substantial relationship to those interests.
The plaintiffs appealed. Briefing on their appeal was 

completed and oral argument took place ber'>re the United States 

Supreme Court decided Lawrence v. Texas.7 With our permission, 

the parties filed supplemental briefs discussing Lawrence.

III. DISCUSSION
A. Standard of Review

We review a grant or denial of summary judgment de 

novo.8 Z immary judgment is only appropriate when there is no 

genuine issue of material fact, and the moving party is entitled 

to judgment as a matter of law.9 Deciding the applicable 
standard of scrutiny in an equal protection challenge to an 
allegedly discriminatory statute presents a question of law.10 

Likewise, identifying the nature of the challengers interest and 
assessing the importance of the governmental interest and the fit 

between that i terest and the means chosen to advance it, present 
questions of law.11 We will apply our independent judgment to 

questions of law and adopt the rule of law most persuasive in 
light of precedent, reason, and policy.12 We apply our 

independent judgment when interpreting constitutional provisions 
or statutes.13 A constitutional challenge to a statute must 

overcome a presumption of constitutionality.14
B. Effect of the Marriage Amendment on Plaintiffs Equal 

Protection Arguments

The plaintiffs, in challenging the spousal limitations 

in the oenefits programs, rely on article I, section 1 of the 
Alaska Constitution, which guarantees the right to equal 

treatment. It states that all persons are equal and entitled to 
equal rights, opportunities, and protection under the law.15 

Often referred to as the equal protection clause, this clause 
actually guarantees not only equal protection, but also equal 

rights and opportunities under the law.16
But Alaska Constitution article I, section 25, the 

Marriage Amendment, states that [t]o be valid or recognized in 
this State, a marriage may exist only between one man and one 

woman. It effectively prohibits same-sex domestic partners from
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marrying in Alaska and denies recognition in Alaska to foreign 
marriages between same-sex couples.17 We must decide as a 
threshold matter whether, as contended by the municipality and 

amici curiae North Star Civil Rights Defense Fund, Inc. and the 
Marriage Law Project, the Marriage Amendment precludes challenges 

by same-sex couples to government policies that discriminate 
between married and unmarried couples.

We must give effect to every word, phrase, and clause 
of the Alaska Constitution.18 (S)eemingly conflicting parts are 

to be harmonized, if possible, so that effect can be given to all 
parts of the constitution.19

Tne Alaska Constitutions equal protection clause and 
Marriage Amendment can be harmonized in this case because it 

concerns a dispute a iout employment benefits. The Marriage 
Amendment effectively precludes same-sex couples from marrying in 
Alaska, but it does not explicitly or implicitly prohibit public 

employers from offering to their employees same-sex domestic

partners all benefits that they offer to their employees spouses.
It does not address the topic of employment benefits at all.20

Nor have we been referred to any legislative history 
implying that, despite its clear words, the Marriage Amendment 

should be interpreted to deny employment benefits to public 
employees with same-sex domestic partners.21 The Marriage

Amendment could have the effect of foreclosing the present 
challenge only if it could be read to prohibit public employers 

from offering benefits to their employees same-sex domestic 
partners. But nothing in its text would permit that reading, and 
indeed the state and the municipality implicitly assume on 

appeal that governments are free to offer employment benefits to 

their employees unmarried, domestic partners, including same-sex 
domestic partners.

Because the pubiic employers benefits programs could be 

amended to include unmarried same-sex domestic partners without 
offending the Marriage Amendment, that amendment does not 
foreclose plaintiffs equal protection claims here. That the 
Marriage Amendment effectively prevents same-sex couples from 

marrying does not automatically permit the government to treat 
them differently in other ways. It therefore does not preclude

public employees with same-sex domestic partners from claiming
that the spousal limitations in the benefits programs invidiously 

discriminate against them.
The state equal protection clause cannot override more 

specific provisions in the Alaska Constitution.22 But the 

plaintiffs do not contend that the Marriage Amendment violates 
Alaskes equal protection clause. They argue not that they have a 
right to marry each other, but that the benefits programs 

discriminate against them by denying them benefits that tne 

programs provide to others who, plaintiffs claim, are similarly 
situated.

Because the Marriage Amendment does not resolve this 

appeal, we turn to the merits of plaintiffs equal protection 

arguments.
C. Challenge to the Spousal Limitations Under the Equal 

Protection Clause of the Alaska Constitution

Article I, section 1 of the Alaska Constitution 

mandates equal treatment of those similarly situated; it protects 
Alaskans right to non-discriminatory treatment more robustly than 

does the federal equal protection clause.23 We have long 
recognized that (this clause) affords greater protection to
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individual rights than the United States Constitutions Fourteenth 

Amendment.24
To implement Alaskas moi stringent equal protection

standard, we have adopted a three-step, sliding-scale test that 
places a progressively greater or lesser burden on the state, 
depending on the importance of the individual right affected by 
the disputed classification and the nature of the governmental

interest at stake . . .  .25
1. The benefits programs distinctions between same- 

sex and opposite-sex domestic partners

A person or group asserting an equal protection 

violation must demonstrate that the challenged law treats 

similarly situated persons differently.26 Absent disparate 
treatment of similarly situated persons, the law as applied to 

the aggrieved group does not violate the groups right to equal 
protection.27 We first consider whether, as the municipality 
contends, there is no evidence of differential treatment, making 

it unnecessary to engage in a sliding-scale analysis.28
The plaintiffs assert that the defendant governments

treat same-sex and opposite-sex couples differently. The 
defendants argue that their programs differentiate on the basis 

of marital status, not sexual orientation or gender. The 

municipality asserts that all married employees can confer 

benefits on. their spouses, and no unmarried employees can confer 
benefits on their partners. It therefore argues that it treats 
same sex couples no differently than any other unmarried couples, 
and that there is consequently no basi.s for an equal protection 
claim. Several courts examining similar programs have reached 

this conclusion.29
We must therefore decide whether there is a 

classification that results in different treatment for similarly 

situated people.
We agree with the plaintiffs that the proper comparison 

is between same-sex couples and opposite-sex couples, whether or 

not thpy are married. The municipality correctly observes that 
no unmarried employees, whether they are members of same-sex or 
opposite-sex coioles, can obtain the disputed benefits for their 

domestic partners. But this does not mean that these programs 
treat same-sex and opposite-sex couples the same. Unmarried 
public employees in opposite-sex domestic relationships have the 
opportunity to obtain these benefits, because employees are not 

prevented by law from marrying their opposite-sex domestic 

partners.30 In comparisor, public employees in committed same-sex 

relationships are absolutely denied any opportunity to obtain 
these benefits, because these employees are barred by law from 

marrying their same-sex partners in Alaska or having any marriage 
performed elsewhere recognized in Alaska. Same-sex unmarried 

couples therefore have no way of obtaining these benefits,
whereas opposite-sex unmarried couples . ay become eligible for 

them by marrying The programs consequently treat same-sex 
couples differently from opposite-sex couples.31

2. Intent to discriminate
The state argues that an intent to discriminate is, or 

should be, an essential element of a state equal protection claim 

in Alaska. Both defendants contend that there was no 

discriminatory intent, or evidence of animus against gays and
lesbians. Plaintiffs respond that Alaskas equal protection

clause does not require a showing of discriminatory intent.
We need not resolve this dispute here because we
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conclude that the benefits programs are facially discriminatory.
When a law by its own terms classifies persons for different 

treatment, this is known as a facial classification.32 And when a 

law is discriminatory on its face, the question of discriminatory 
intent as subsumed by the determination that the classification 

established by the terms of the challenged law or policy is, 
itself, discriminatory.33

To determine whether the benefits programs make a 
facial classification, we must therefore examine the meaning of 

the term spouse. The United States Supreme Court, in Personnel 
Administrator v. Feeney, considered whether a state statute 

granting a hiring preference to veterans violated equal 
protection on the basis of gender.34 The Court concluded in part 
that the statute was gender-neutral because the definition of 

veterans in the statute ha[d] always been neutral as to gender 
and that Massachusetts ha(d) consistently defined veteran status 

in a way that ha[dj been inclusive of women who ha[d] served in 
the military . . . .35

But unlike the neutral definition of veteran in Feeney,

Alaskas definition of the legal status of marriage (and, hence, 

who can be a spouse) excludes same-sex couples.35 By restricting 
the availability of benefits to spouses, the benefits programs by 
[their] own ter.ns classifty] same-sex couples for different 
treatment.37 Heterosexual couples in legal relationships have tne 
opportunity to marry and become eligible for benefits. In 

comparison, because of the legal definition of marriage, the 
partner of a homosexual employee can never be legally considered

as that employees spouse and, hence, can never become eligible 
for benefits. W"» therefore conclude that the benefits programs 

are facially discriminatory.38
The next question is whether the disparate treatment is 

permitted under the sliding-scale analysis for equal protection 

challenges in Alaska.39

(1) that it cannot be said as a matter of law that the benefits 
programs do not treat public employees with same-sex domestic 

partners differently, and (2) that the benefits programs are 

facially discriminatory, we turn to the three-step, sliding-scale 
analysis applicable to equal protection challenges under the 

Alaska Constitution. This approach involves the following 
process:

First, it must be determined at the 
outset what weight should be afforded the 
constitutional interest impaired by the 
challenged enactment. The nature of this 

interest is the most important variable in 
fixing the appropriate level of 

review . . . .  Depending upon the primacy of 
the interest involved, the state will have a 
greater or lesser burden in justifying its 
legislation.

Second, an examination must be 

undertaken of the purposes served by a 
challenged statute. Depending on the level 
of review determined, the state may be 
required to show only that its objectives

3. Sliding-scale analysis under the Alaska 
Constitution

Having resolved these preliminary issues by determining
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were legitimate, at the low end of the 
continuum, or, at the high end of the scale, 

that the legislation was motivated by a 
compelling state interest.

Third, an evaluation of the states 
interest in the particular means employed to 

further its goals must be undertaken. Once 
again, the states burden will differ in 

accordance with the determination of the 

level of scrutiny under the first stage of 
analysis. At the low end of the sliding 
scale, we have held that a substantial 

relationship between means and ends is 

constitutionally adequate. At the higher end 
of the scale, the tit between means and ends 

must be much closer. If the purpose can be 
accomplished by a less restrictive 
alternative, the classification will be 

invalidated.[40]

The plaintiffs advance four alternative arguments to 

support their equal protection challenge to the spousal 
limitation in the benefits programs. The first three ask us to 

apply a heightened level of scrutiny because the programs 
allegedly (1) discriminate on the basis of sexual orientation;

(2) discriminate on the basis of gender; or (3) significantly 
burden at least one of several important personal interests. The 
plaintiffs alternatively contend that the programs cannot 

withstand even the minimum level of scrutiny, either because the 
governmental interests advanced are not legitimate, or because 

the eligibility restrictions do not bear a fair and substantial 

relationship to advancing those interests.
Because we conclude that the benefits programs cannot 

survive minimum scrutiny, we need not address plaintiffs 
alternative arguments.

a. Nature of plaintiffs interests: level of 
scrutiny

The first step of our analysis requires us to determine 
what weight to give the individual interests affected by the 
benefits programs.41 Plaintiffs contend that the spousal 

limitations significantly burden important personal interests, 

such as the right to intimate association, and are therefore 
subject to heightened scrutiny. But because minimum scrutiny is 

sufficient to resolve this case, we do not need to decide whether 

the plaintiffs interests are important or whether a fundamental 
right is affected.4? Government action affecting an economic 

interest receives minimum scrutiny,43 and the employment benefits 
at issue here are undeniably economic.

b. The governmental interests and the 
relationship between those interests and the 

means chosen to advance them

The second step of the sliding-scale analysis requires 

us to consider the governmental interests advc\nced by a 

challenged law.44 Under minimum scrutiny, these interests need 
only be legitimate.45 The third step requires us to evaluate the 
means chosen to advance the interests identified from the «?“cond 

step. Minimum scrutiny requires a fair and substantial t '  >tion 
between the means (i.e., the classification) and the object of
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the legislation.46

The state and the municipality contend that they have 
three legitimate interests cost control, administrative 

efficiency, and promotion of marriage in limiting employment 

benefits to spouses and dependent children. We must therefore 
consider whether these interests are legitimate and, if so, 

whether tne classification bears a fair and substantial 
relationship to those interests.

Cost control. The state and the municipality argua 

that cost control is a primary purpose of limiting the 
availability of benefits to spouses of married employees. The 

state explains that it must offer health insurance to attract and 
retain a qualified work force and that the legislature should be 

entitled to take reasonable measures to control the cost of that 
offering. As the number of program participants increases, so 

does the cost.
The state also asserts that the legislature wanted to 

limit participation to that small group in a truly close 
relationship with the employee. The municipality asserts that it 

decided to limit employee benefits to a small, readily 
ascertainable group of individuals closely connected to the 

employee. These assertions indicate to us that the governmental 

interest here is more specific than just cost control. Indeed, 
if the governments were interested in simply saving money, the 
companion goal of promoting marriage would seem to do the 

opposite. As the benefits programs succeed in convincing couples 

to marry or to stay married, the governments have to provide 
benefits to more people. This apparent tension between cost 

control and promotion of marriage can be harmonized by more 
appropriately describing the governments interest in cost control 

as an interest in controlling costs by limiting bene rits to those 

people in truly close relationship[s] with or closely connected 
to the employee.

We assume that limiting benefit programs to those in 
truly close relationships with the employee is a legitimate 
governmental goal. But we do not see how an absolute exclusion 

of same-sex domestic partners from being eligible for benefits is 

substantially related to this interest. Many same-sex couples 
are no doubt just as truly close[ly] relat[ed] and closely 

connected as any married couple, in the sense of providing the 

same level of love, commitment, and mutual economic and emotional 
support, as between married couples, and would choose to get 
married if they were not prohibited by law from doing so. 

Although limiting benefits to spouses, and thereby excluding all 

same-sex domestic partners, does technically reduce costs, such a 
restriction fails to advance the expressed governmental goal of 

limiting benefits to those in t-uly close relationships with and 
closely connected to the employee.

Administrative efficiency. The state and the 

municipality argue that the need to efficiently administer the 
benefits programs justifies the spousal limitations. They argue 
that marriage provides a bright-line distinction that is easily 

applied, and that allowing employees to designate beneficiaries 

other than spouses will make it more difficult to administer the 
programs. The director of the benefits section of the Alaska 
Division of Retirement and Benefits explained during deposition 

the potential administrative difficulties that could arise if 
employees were allowed to designate benefits recipients other 

than spouses. She discussed theoretical burdens of determining 
who other than a spouse might be eligible for coverage. The
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