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Sectional Analysis for CSHB 482 (EDU)
Section 1: Amends state law dealing with school safety and discipline by adding a new 
section Article 4 Harassment, Intimidation, and Bullying. The new Article 4 has five 
subsections:
Sec. 14.33.200: Harassment, intimidation, and bullying policy.

(a) Requires school districts to adopt a policy on harassment, intimidation, and 
bullying by July 1, 2007 and share this policy with parents or guardians, students, 
volunteers, and school employees.

(b) Outlines the policy adoption process, policy emphasis and other requirements to 
be included in the new policy.

(c) Suggests the Department of Education to provide model policy to school districts 
by January 1, 2007. This will give school districts six months to adopt policy as 
required by (a).

Sec. 14.33.210: Reporting of incidences of harassment, intimidation, or bullying.
Beginning with the 200/-2008 school year, each school district may report to the 

Department all incidences involving harassment, intimidation, or bullying. The 
Department will then take all the data and report it to the House of Representatives and 
the Senate.
Sec. 14.33.220: Reporting; no reprisals.

(a) A school employee, student, or volunteer is not allowed to engage in reprisal, 
retaliation, or false accusation against a victim or a witness.

(b) A school employee, student, or volunteer who has witnessed, or has harassment 
information is encouraged to report the incident to an appropriate school official.

(c) Does not prohibit actions taken with the school districts policy.
Sec. 14.33.223: Immunity from suit.

Any school employee, student, or volunteer who promptly reports an incident of 
harassment, intimidation, or bullying to an appropriate school official is immune from a 
cause of action for damages ansing.
Sec. 14.33.250: Definitions.

Provides definitions of “district and "harassment, intimidation, or bullying".

A p r il 11, 2006 -  HB 482 24-LS0053\L
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SPO N SO R  ST A T EM E N T  FO R C SH B 482

T IT L E : "An Act relating to harassment, intimidation, and bullying in schools."

House Bill 482 encourages school districts, city and borough offices o f education, law 
enforcement agencies, and youth-serving agencies to develop and implement interagency 
strategies. Some o f the possible programs may include in-service training programs and other 
activities to improve school attendance and reduce school crime and violence. HB 482 will 
reduce vandalism, drug and alcohol abuse, gang membership, gang violence, hate crimes, 
bullying, teen relationship violence, and discrimination and all harassment, including sexual 
harassment, in grades K 12.

Recent research studies suggest bullying has a negative effect on the social environment o f 
schools. Bullying creates a climate o f feu. among students, inhibits their ability to learn, and 
leads to othei anti-social behavior, such as vandalism, shoplifting, skipping and dropping out o f 
school, f.ghting, and the use o f drugs and alcohol. Sixty percent (60%) o f  the males studies who 
were bullies in grades six through nine were convicted o f at least one crime as an adult. Thirty- 
five (35) to forty percent (40%) o f these former bullies had three or more convictions by 24 years 
o f  age. Successful programs to recognize, prevent, and effectively intervene in bullying behavior 
have improved safety and create a more inclusive learning environment.

Currently, 20 states have an anti-bullying law: Arkansas, Arizona, California, Colorado, 
Connecticut, Georgia, Illinois, Indiana, Louisiana, Maine, New Hampshire, New Jersey, New 
York, Oklahoma, Oregon, Rhode Island, Tennessee, Virginia, Vermont, Washington and West 
Virginia. Also, 23 other states have introduced anti-bullying legislation so far for the 2005-2006 
Session: Alabama, Arizona, Arkansas, Florida, Georgia, Hawaii, Idaho, Illinois, Iowa, Kentucky, 
Massachusetts, Michigan, Minnesota, Missouri, Montana, Nebraska, New Jersey, New Yorl 
Ohio, Pennsylvania, South Carolina, Tennessee, Utah, West Virginia, and Wisconsin. O f those 
states that have bullying statutes, nine are adding/revising legislation.

Our children deserve to learn without fear in a safe school environment.

I ask for your support with HB 482.

A p r il 12, 2006 - H B  482 24-LS0053\L
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F a i r b a n k s  D a i l y  N e w s - M i n e r

D on 't be a bully

W ednesday, P. la rch  15, 2006 - Have things gotten so bad in Alaska schools that it's time for the state 
to step in with a law barring the harassment, ntimidation or bullying o f students? Apparently. Why 
else would MaDska need such a law as that under consideration later this week in the state House?

The superintendent o f Fairbanks' public schools says she's noHticed an increase in bullying in the past 
decade, a r J  the school board in September adopted a policy against it. "intentional and generally 
unprovo' e i  attempts by one or more individuals to inflict physical harm or emotional distress upon 
anoEither person or group is prohibited and may result in disciplinary action."

Seems pretty clear.

The item m the Legislature, House Bill 487, would require each school district to have a policy against 
such behavior, would require the state to help districts t  tablish such policies, and would require 
districts to make annual reports to the DeDpartment o f  B iucation end Early Development, which 
w ou.J pro□ vide the results to the Legislature. W hether die bill goes anywhere is anyone's guess 
looking fx )in the outside.

For the moment, though, the bill by Anchorage Republican Rep. Tom Anderson provides an 
opportunity to talk about bullying and the harm it can do. It's an opportunity to remind pamrnts to talk 
to their children about what’s r  ght and what's wrong and how children should relate to one ^.jother.

Kids are kids, and they are mean to each other at times--ofien fiercely so. That's probably not going to 
change much, but that's no reaso.i to accept bad behavior. Accepting it will only alDlow it to become 
more widespread. But what is bullying? How is a parent to recognize it to be able to deal with it?

Common sense w ill tell. Seeing some o f the definitions in the school district's new policy does bring 
out the reaction, "Well, that's what kids do." Punching, hitting, hair pulling, biting, ostracizing, name- 
calling and so on. But the policy does include more serious forms o f  harassment and intimidation such 
as sexual propositioning and unwanted physical contact.

All o f  those, and other bullying, can disrupt a child's schooling and well-being. That's reason to strive 
to eliminate it.

Reducing the amount o f bullying and harassment has been one of the topics in a grant-funded Safe 
Schools, Healthy Students program o f the Fairbanks North Star Borough School District, which on 
April 19 is having a "Bullying Prevention" seminar for school administrators, school board members 
and parents.

The school district's workshop and the legislation to be discussed this week in Juneau both are 
opportunities to bring more public awareness to what can become a ruinous torment for a child.

http .V /www .news-m iner.com /cda/artic le /prin t/0 ,1674,113%7E7252%7E3268334,00.htm l 3/15/2006
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The cyber-bully: A new danger 
By H E A T H E R  STEW A R T

W ednesday, A pril 0 5 ,20u6 - When you say the word bullying, everyone has a picture in their mind o f  
the schoolyard bully. However, bullying has reached far beyond the schoolyard fences. Children are 
now being bullied via the Internet, cell phones, Web pages and various other media. On any given day, 
any one o f our children could be teased, threatened, or tormented by bullies. Nationally, according to a 
student survey by the University o f New Hampshire, 1 in 17 children age 10 through 17 have been 
threatened online. When you consider 605 million people are online worldwide and that 20 percent o f 
til m  are kids and teens between the ages o f  12 and 17, that is an alarming number. A 2002 study in 
Urreat Britain reports 1 in 4 children are bullied online.

What is this new form o f bullying? Bullying itself is intentional repeated aggressive behavior that 
involves an imbalance o f power or strength between those involved. Cyber-bullying is repeated 
aggression and tormenting through e-mail, instant messaging, Internet chat rooms, and electronic 
gadgets like camera cell phones where bullies forward and spread hurtful images and messages. Bullies 
use this technology to harass victims at all hours, in wide circles, and at warp speed. The anonymity 
offered by this technology encourages some children to say things on the computer that they would 
never say face-to-face. Cyber-buJ'ies feel removed from their actions and without tangible feedback 
(hurt feelings, tears) there is no remorse or empathy. This behavior peaks in middle school when 
adolescents are figuring out who their friends are and whether they fit in. Both boys and girls bully, and 
both get bullied.

Bullying is not an acceptable part o f growing up.

All children involved in bullying incidents are at risk. Bullied children are more likely than their peers 
to be depressed, lonely, anxious, have lower self-esteem, and miss days from school Children who 
bully are more likely than their peers to get into frequent fights, steal, damage property, drink alcohol, 
drop out o f school, and carry a weapon. Children who watch but don't participate are also at risk. These 
"bystanders" tend to have diminished empathy, decreased trust in adults, and believe that bullying and 
aggression are acceptable behaviors.

That's the bad news. The good news is that we can decrease bullying if  everyone-students, parents, 
schools and the com m unity-gets involved. Preventing and stopping bullying takes A team effort.

The Fairbanks North Star Borough School District is taking a proactive approach to addressing 
bullying Policies have been developed that define and outline consequences for intimidating behavior 
and bullying. School staffs are training on bullying prevention, ano several schools are implementing 
anti-bullying programs. Schools are also on the alert to squelch cyber-bullying. School computers are 
monitored and, if  used inappropriately, students face serious consequences.

Par ants need to be part o f the team. Parents: It is important to talk to your children about what they can 
and cannot do online. Leam everything you can about the Internet. Have your children show you 
"what's cool." "Surf the net" as a family. Place the computer in an area where you can monitor your 
children on the Internet. Talk about online saf ty such as protecting passwords, not talking to online 
strangers, and never meeting in person someone they met online. Look into safeguarding-programs or

http ://www .news-m iner.eom /cda/artic le /p rin t/0 ,1674,113%7E7252%7E3283422,00.htm l 4/6/2006
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options your online service provider might offer.

The cyber-bully believes they cannot be caught, but everyone leaves cyber-footprints. If  you believe 
your child has been a victim o f cyber-bullying, you should save the information Keep copies o f the e- 
mails, print the Web pages, leave the computer on, and call the authorities (Internet service provider, 
law enforcement offic’v !s, and you ' child’s school).

The Safe Schools/Healthy Students project has the following materials available: "Take Action Against 
Bullying" (guide), "Bullying is Not a Fact o f Life" (booklet), and "15+ Make Time to Listen-Take 
Time to Talk ... About Bullying" (conversation starter cards), to provide practical guidance so parents 
can intervene appropriately whether their child is the bully or is being bullied. Parents can pick up 
these materials from the Safe Schools/Healthy Student1: office at Ryan Middle School or by calling 
452-4751 ext. 9396. Material is also available on line at www.northstar.kl2.ak.us/safeschools/.

We have a responsibility to keep our children safe. By raising awareness about bullying and its 
negative impacts, educating ourselves on what we can do to break the cycle o f violence and by 
addressing potentially harmful actions quickly before they escalate to chronic violent behavior, 
everyone's story can change for the better.

Heather Stewart is Safe Schools/Healthy Students director for the Fairbanks North Star Borough 
School District.

(
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L e g i s l a t i o n  a i m s  t o  h e l p  c u r b  b u l l y i n g
Juneau schools have already taken action

By ERIC MORRISON
JUNEAU EMPIRE

It may be the school bullies who have to watch their backs in 2007.
House Bill 482, "An act relating to harassment, intimidation, and bullying in schools," 
was introduced to the House Special Crmmittee on Education on Thursday morning. 
Sponsored by Rep. Tom Anderson, R-Anchorage, the bill allows schools to create 
anti-bullying policies to create safe and healthy learning environments in classrooms 
from Alaska.
"It's a very good thing for our students and I just hope they can learn in a very safe 
learning environment," legislative aide Crystal Novotney, who introduced the bill on 
behalf of Anderson, told the committee.
Some districts have acted already. Juneau School District’s harassment policy covers 
bullying.
The bill would give schools the option of adopting a policy by July 1, 2007, to curb 
violence and intimidation in schools. It also would suggest that schools report any 
bullying activity to the Department of Education and Early Development by each 
January 31 beginning with the 2007-2008 school year. It also shields students, 
school employees and volunteers from reprisals or from lawsuits if they report such 
activity.
"A lot of time what happens in schools is they turn their other cheek, basically," 
Novotney, said. "They understand that it's happening but the big debate is, 'Well kids 
wili be kids.'"
The bill defines harassment, intimidation or bullying as an "intentional written, oral, 
or physical act" that causes physical harm, interferes with education, creates a 
threatening environment, or disrupts school operations.
Rep. Bob Lynn, R-Anchorage, said there are laws on the books that already protect 
students.
"This is another layer of paperwork that needs to be done that takes away the time 
of teaching basic subjects and also takes away the time supervising student 
behavior, which includes bullying," Lynn said.
National Education Association-Alaska Executive Director Tom Harvey testified before 
the committee, saying the bill provides a mechanism by whrh a school can produce 
a better climate for students to learn and teachers to teach. He said the bill would 
help because some schools in Alaska are getting failing grades under the federal No 
Child Left Behind Act, unable to meet the attendance requirements.



"Students stay home because the/ are bullied," Harvey said. "They stay home, they 
miss attendance schedules and we have a failing school under No Child Left Behind. 
That Is not appropriate."

Rep. Carl Gatto, R-Palmer, questioned whether a certain amount of bullying is 
actually beneficial to a student's success.

"Is there a part o f growing up where you have to have conflict or you won't tolerate 
society?" he said.

Sara Vitaska, a policy associate for the National Conference of State Legislatures, 
told the committee that 21 states have enacted anti-bullying legislation and at least 
24 states introduced similar legislation in the 2005-2006 session.
With Lynn dissenting, the committee voted 4-1 to move the bill to the Health, 
Education and Social Services Committee. Rep. Peggy Wilson, R-Wrangell, and Rep. 
Woodie Salmon, D-Chalkyitsik, were absent.
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BULLYING STATISTICS

•  Thirty percent (30%) of U.S. s tu d en ts  in g ra d e s  six through ten  are  involved in m oderate  or frequent bullying — a s  bullies, a s  victims, or a s  

both — according to die resu lts of the first national survey on this subject.

•  Bullying is increasingly view ed a s  an  important contributor to youth violence, including hom icide an d  suicide. C a se  stud ies of the shooting at 

Colombine High School and  o th er U.S. schoo ls have su g g es ted  that bullying w as a  factor In m any of the incidents.

RECENT STATISTICS SHOW THAT:

e  1 out of 4 kids is Bullied. '■ ne  Am erican Ju stice  D epartm ent say s  that this m onth 1 out of every  4 kids wilt be ab u sed  by ano th er youth.

•  Surveys Show  That 77%  of s tu den ts  a re  bullied mentally, verbally, & physically.

•  In a recent study  77% of the s tu d en ts  said they had  b een  bullied. And 14% of th o se  who w e e  bullied sa id  they ex pen enced  sev ere  (bad) 

reactions to the abuse .

e  1 out of 5 kids admits to being a bully, or doing som e 'Bullying.*

•  8% of s tuden ts m iss 1 day  of c la s s  per m onth for fear of Bullies.

•  43%  fear harassm en t In the bathroom  at school.

•  100,000 s tu den ts carry a gun to school.

•  28% of youths who carry w eap o n s have w itnessed  violence at hom e.

•  A poll of te en s  ag es 12-17 proved that they think violence increased  at their s.-hools.

•  282,000 s tuden ts a re  physically attacked  In secondary  schools each  month.

•  More youth violence occurs on school g rounds as oppo sed  to on the way to school.

•  Playground statistics - Every 7 m inutes a child is bullied. Adult Intervention - 4%. P ee r intervention -1 1 % . No intervention - 85%

ACCORDING TO THE BUREAU OF JUSTICE STATISTICS - School Crime and Safety:

•  48% of m ales, and  26%  of fem ales  reported they had been  In physical fighis.

•  Those m the lower g rad es reported  being in twice a s  m any fights a s  tho se  in the higher g rades. However, there is a  lower rate of serious

violent crim es in the e lem entary  level than in the middle or high schools.

•  T eenag ers say  revenge is the strongest motivation for school shootings

O — 87%  said shootings a re  motivated by a  desire  lo 'g e t  back at those  who have hurt them.*

O — 88% said, *other kids picking on them , making fun of them  or bullying them ’ c a u s e s  te en a g e rs  to turn to lethal violence in the
schools.

•  S tudents recognize that being a victim of ab u se  at hom e or w itnessing o thers being ab u sed  a t hom e m ay cau se  violence In school.

O — 61 % said s tu d en ts  shoot o thers b ecau se  they have been  victims of physical ab u se  a t hom e.

O — 54%  said w itnessing physical ab u se  at h em e can  lead to violence in school.

•  S tudents say  their schools a re  not safe

STATS 2001:
SELECTED SCHOOL VIOLENCE RESEARCH FINDINGS FROM 2001 SOURCES

•  According to the latest poll, thirty-two percent of parents fear for their child s physical safety w hen the child is at school. Thirty-nine percent 
of paren ts with a  child in g rad e  six or higher a re  more likely to say  they fear for their child 's safety. Twenty-two percen t of p aren is whose 
children are  in grade five or low er fear for their child's safety. (Parents Not Overly Concerned About School Environments for Their
Children. Gallup News S ervice. 2001)

•  Bullying generally begins in the elem entary  g rad es, peak s in Ihe sixth through eight g rades, and  p ersists  into high school. (Addressing the 

Problem of Juvenile Bullying, Office . Juvenile Justice and  Delinquency Prevention, 2001)

•  Among studen ts, homicide p erpe tra to rs were m ore than twice a s  likely a s  hom icide victims to have  been  bullied by p eers. (School- 
A ssociated Violent D eaths in the United S ta te s  1994-1999. C enters for D isease  Control and Prevention an d  U S D epartm ents of Education 
and Justice. 2001, findings published by the Journal of the American M edical Association, 2001)

h ttn ://www atrium.soc ore/naees/hulIv inp ifa tisH rs hfm l i n n n n n &
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•  Overall, alm ost e leven  p e rcen t of a rep resen t! ’ •• sam ple of youth reported  bullytng o thers som etim es, an o  a lm ost r  ne percent admitted to 
bullying o thers once a w eek  or m ore. Experiencing bullying w as reported with similar frequency, with a lm ost nine percen t bullt*„ som et m es 
and  just over eight percen t bullied o nce  a  w eek  or m ore. (Bullying B ehaviors Among US Youth. Journal of the A m erican M edical
A ssociation. 2001)

e  Of a  representative sam ple of youth, alm ost thirty percent reported  som e type of mvolven an t in m o dera te  or frequent bullying, a s  a Duly, a  

large! of bullying, or both. (Bullying Behaviors Among US Youth, Journal of the American M edical A ssociation. 2001)

e  Bullying w as reported a s  m ore prevalent am ong m ales than  fem ales and  occurred with g rea ter frequency  am ong middle school-aged youth 
than high school-aged  youth. For m ales, both physical an d  verbal bullying w as com m on, while for fem ales, verbal bullying and  rumors were 
m ore com m on. (Bullying B ehaviors A mong US Youth, Journal of the American Medical A ssociation, 2001)

e  R esearch  show s that those  w ho bully and am  bullied a p p e a r  to be  a t g rea tes t risk of experiencing  the following: loneliness; trouble making 
fhends; lack of su c c e ss  in school; and  involvement In problem  behaviors such  a s  sm oking and  dnnking (A ddressing  the Problem  of 
Juvenile Bullying, Office of Juvenile Justice and  Delinquency Prevention, 2001)

a  Seventy-four percent of 8 - to 11 -year-old studonts said  teasing  an d  bullying occur a t their schoo ls (Talking With Kids About Tough Issues 

A National Survey of P aren ts  and Kids, K aiser Family Foundation and  Nickelodeon, 2001)

•  Though recen t studies show  that a s  m any a s  seventy-five percent of children have b e en  victims of bullying duhng their school careers, 
about half of paren ts in this survey  se e  bullying a s  no problem  for their children. (Are W e Safe?; The 2000  National Crim e Prevention 
Survey, National Crime Prevention Council. 2001)

e  Thirty-nine percent of middle schoo lers and  thirty-six of high schoo lers say  they don't feel safe a t schoo ls (2000  R eport Card; Report #1.

The Ethics of American Youth- Violence and S u b stance  A buse: Data & Com m entary, Jo se p h so n  Institute of Ethics, 2001)

— North Carolina D epartm ent of Juvenile Justice  and D elinquency Prevention C enter for the P revention of School Violence

Statistics compiled by Kathy Knoll at: http S/hometown, aol.com/kthynoll

April 24. 2001 (National Institutes of Health)

Bullying W idespread  in U S. Schools. Survey Finds:

e  Bullying is w idespread  in A m erican schools, with m ore than  16 percen t of U S  school children saying they  had  been  bullied by other 

s tuden ts during the current term , according to a  survey !.■' Jed  by the National Institute of Child Health and  H um an D evelopm ent (NICHD).

•  The study  ap pears  In the April 25 2001, Journal of the A m ertcan Medical Association. Overall. 10 percen t of children sa id  they had been 
bullied by other studen ts, but had  not bullied others. A nother 6 percent said that they had  both been  bullied them selv es and  had  bullied 
other children. Another 13 p ercen t of students said they had  bullied o ther students, but had  not b een  bullied them selves.

•  'B eing bullied is not just an u n p leasan t rite of p a s sa g e  through ch ildhood.' said  D uane A lexander. M D director of the  NICHD. 'It's a public 
heallh problem  lhat m en ts attention. People who w ere bullied a s  children a re  m ore likely to suffer from d ep ie ss io n  an d  low sell esteem , well 
into adulthood, and tne  bullies them selves are m ore likely lo en gag e  in criminal behavior later in life.’

•  The NICHD research ers  su rveyed  15,686 students in g rad es  slx-through-10, in public, parochial, and  o lher private schoo ls throughout the 
U.S. The nationally represen ta tive  survey w as part of the U .S. contribution to the World Health O rganization 's Health B ehavior In School 
Children survey, an International effort in which m any countries surveyed school-age children on a  broad spectrum  of health-related
behaviors.

•  For this study, re sea rchers  defined bullying as a type of behavior intended lo harm or disturb the victim, explained the study 's first author, 
Tonja R. N ansel, Ph.D. This behavior occurs repeatedly  over time and  involves an im balance of pow er, with the m ore powerful person or 
group attacking the le ss  powerful one, Dr. Nansel added . Bullying m ay be physical, involving hitting or otnerw ise attacking the olher person;
verbal, involving nam e-calling or threats; or psychological, involving spreading  rumors or excluding a person .

•  The children were ask ed  to com plete a questionnaire during a c lass penod  that asked  how often they either bullied o ther students, or were 
the target of bullying behavior A total of 10 6 percent of the children replied that they had 'som etim es*  bullied other children, a response 
category  defined a s  "m oderate" bullying An additional 8.8 percent said  they hau bullied o thers once a  w eek o r m ore, defined as "frequent
"bullying. Similarly. 8.5 percent said they had been  targets of m oderate bullying, and 8 4 percent said  they w ere bullied frequently

e  Out of all the students, 13 percen t said they had en gag ed  in m oderate  or frequent bullying of others, while 10.6 percent saio  they ha i been
bullied either m oderately or frequently Som e studenls-6 .3  percent-had  both bullied o thers and been  bullied them selves. In all, 29 percent cf 
the stu den ts whc responded  to the survey had been involved in som e a sp ec t of bullying, either a s  a bully, a s  the target of bullying, or both.

e  Bullying o cc jrred  m ost frequently in sixth through eighth g rad e , with little variation betw een urban, suburban , town, and  rural areas; 
suburban  youth were 2-3 percent less likely lo bully others. M ales w ere both more likely to bully o th ers and  m ore likely lo be victims of 
bullying than w ere fem ales In addition, m ales were m ore likely to say  they had been  bullied physically (being hit. slapped , or pushed), while
fem ales m ore frequently said  they were bullied verbally and psychologically (through sexual com m ents or rum ors).

httD '/V /ww .atriumsoc.org/pages/bully ingstatistics.htm l 1 /30 /7006
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•  Regarding verbal bullying, bullies were less likely to make derogatory statements about other students' religion or race. 'There seem to be 
stronger social norms against making these kinds of statements than against belittling someone about their appearance oi behavior * Dr. 
Nansel said.

•  Both bullies and those on the receiving end of bullying were more likely to have difficulty adjusting to their environment both socially and 
psychological^ Students who were bullied reported having greater difficulty making fnends and poorer relationships with their classmates. 
They were also much n ire likely than other students to report feelings of loneliness.

e  ’It's likely that kids who are socially isolated and have trouble making friends are more likely to be targets of bullying,' Dr. Nansel said. 'In

turn, other kids may avoid children who are bullied, for fear of being bullied themselves *

e The study authors also reported that bullies were more likely to be involved in other problem t-haviors, such as smoking and drinking 
alcohol, and to do more poorty academically. However, youth who were both bullies and recip ents of bullying tended to fare the most poorty
of all. experiencing social 'elation, as well rs  doing poorly in school and engaging In problem behaviors, like smoking and drinking.

e  'Unfortu itely, we don't know much about this group,* Dr. Nansel said. "We need to leam more about them to provide them with the help 
they need.* She added Jnat it is not known whether these children are first bullied by others and then im tate the bullying behavior they
experienced, or If they are bullies who were later retaliated against.

e  The study's author: concluded that the prevalence of bullying in U.S. schools suggests a need for more research to understand, and devise 
ways to intervene against, bullying. The authors noted that researchers in Norway and England have shown that school intervention 
programs can be successful. These programs focused on increasing awareness of bullying, increasing teacher and parent supervision,
establishing clear rules prohibiting bullying, and providing support and protection for those bullied.

The NICHD is part of the National Institutes of Health, the biomedical research arm of the federal government. The Institute sponsors research on 
development before and alter birth; maternal, child, and family health; reproductive biology and population issues; and medical rehabilitation. NICHD 
publications, as well as information about me Institute, are available tom the NICHD Web site, httpyfwvw.nlchd.nih.gov, or from the NICHD 
Information Resource Center, 1-800-370-2543; e-mail NICHDInformationResourceCentertQmail.nih.gov.
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Alaska School District Policies 
on Bullying and Harassment

Prepared  for  R epresentative  S haron  C issna 

By Kath leen  L. W ak field , Le g is lative  An alyst

You asked about Alaska school districts' policies regarding bullying and/or harassment. 
Specifically, you wished to know how districts define bullying and harassment, and how they 
determine the motivating factors behind tht' behavior.

Policies on Bullying and Harassment

We contacted all school districts in Alaska about their policies regarding bullying and/or 
harassment. We received responses from 17 districL. Copper River, Delta/Greely, Fairbanks 
North Star Borough, Haines Borough, iditarod Area, Juneau, Kenai Peninsula Boruugh, Klawock, 
Lower Yukon, Mat-Su Borough, Mt. Edgecumbe, Northwest Arctic, Pribilof, St. Mary’s. Southeast 
Island, Valdez, and Wrangell. We received the following responses:

♦ Three of these school districts have no policies on bullying or harassment:
Lower Yukon, St. Mary's, and Valdez. Ail three districts indicated that they 
are developing such policies.

♦ Copper River, Klawock, and Mt. Edgecumbe have specific policies that 
prohibit bullying.

♦ Juneau includes bullying in its policy prohibiting harassmont.

♦ Admin strators in the Mat-Su Borough School D. .irict recently developed a 
policy on harassment that includes bullying. The school board will address 
this proposed policy at its next meeting.

907-465-3991 
907-465-3906 (fax)

Alaska Legislature 
Legislative Research Services

w3. leg is. state, ak. us/ResearcMesearch_homa. htrn

State Capitol 
Juneau. AK 99801



♦ Kenai, Pribilof, and Southeast Island distncts have no specific policies 
against bullying, but include references to bullying under "Violent and 
Aggressive Behavior" and/or "Positive School Climate."

• Eight districts include sexual orientation or sexuality as a protected class in 
their policies on bullying and/or harassment These districts are Copper 
Rivor, rairbankt. North Star Borough, Haines, Juneau, Mat-Su, Mt 
Edgecumbe, Northwest Arctic, and Pribilof.

The Association of Alaska School Boards (AASB) Policy Reference Manual also contains policies 
on harassment, bulling, violent and aggressive conduct, and sexual ha.assment. The AASB 
policies specifically address sexcal orientation as a protected class. According to AASB officials, 
43 school districts use the AASB policy system.1 For example, the Iditarod, Northwest Arctic, and 
Pribilof school districts use the AASB policy on harassment, and administrators in Valdez are 
recommending that the board adopt this Irnguage on harassment, as well.2 Since the policy on 
bullying was only released in January 2005, AASB officials do not know how many districts have 
adopted it, although they expect that most districts will eventually do so.

Most district policies require the school principle or a designee to investigate all reports of bullying 
and/or ha* nsment, and to prepare a written report of the incident and findings. Policies provide 
for a range of sanctions for students found guilty of bullying or harassment, up to and including 
expulsion for the most serious offenses.

The attached table contains the definitions of bullying and/or harassment for the 17 districts that 
responded to our request, and for the AASB.

Other States’ Laws

Other states have also grappled with the issue of bullying in schools over the past several years. 
According to the National Conference of State Legislatures, lawmakers in Hawaii, Indiana, 
Kentucky, Massachusetts, Michigan, Nebraska, Nevada, New York, South Carolina, and Texas 
have introduced legislation this year that addresses school bullying. New Hampshire, New 
Jersey, Oklahoma, Oregon, Rhode Island, Vermont, and Washington have already passed 
legislation requiring school districts to adopt policies on bullying. In addition, a lawmaker in 
Washington introduced a bill this year— SB 5849— to expand the state's anti-bullying law to 
incluob "cyber-bullying," or the use of "electronic means" such as communication via electronic 
mail, internet-based communications, pager service, cell phones, and electronic text messaging.1

' Personal communication from Sharon Young, Associate Executive Director, Association of Alaska School Boards, 
March 7, 2005.

3 Personal communications from Joyce Turner, Board Secretary, Iditarod Area School District. February 28. 2005; 
Robert Boyle, Superintendent. Northwest Arctic School District. February 24. 2005; Malcuim Fleming, Supenntendent, 
f'ribilofs School District, February 24, 2005, Ernie Manzie, Supenntendent, Valdez City School District, February 27, 2005.

1 We include a copy of SB 5849 as Attachment A.
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In addition, the U.S. Congress has also considered bullying in schools. In 2004, Representative 
John Shimkus of Illinois introduced H.R. 4776 to amend the Safe and Drug-Free Schools and 
Communities Act to include bullying and harassment prevention programs. The bill died in 
committee.

First Amendment Concerns

While states and school districts continue to work to address bullying and harassment in schools, 
some challenge? have been mounted due to concerns about violations of the First Amendment's 
free speech clause. For example, in 2001 an anti-harassment policy adopted by the 
Pennsylvania State College Area School District was challenged in district court4 The plaintiffs— 
two students, and a rchcol board member who also volunteered in the schools—argued that the 
policy prohibited their ability to express their beliefs about Christianity and certain moral topics 
such as homosexuality.

"he  district court disagreed with the plaintiffs, and granted the defendants' motion to dismiss. 
The plaintiffs appealed the case to the U.S. District Court of Appeals for the Third Circuit, ./hich 
reversed the judgment, finding that the policy was "unconstitutionally overbroad since it appeared 
to cover substantially more speech than could be prohibited under the Tinker substantial 
disruption test" Maintaining that a substantial amount of offensive, distasteful speech still would 
not constitute actionable harassment under either federal or state law, the appeals court ruled in 
favor of the plaintiffs.

Also in 2001, a Christian Coalition group opposed SB 5528 and HB 1444, anti-bullying bills 
introduced in the Washington legislature. The group argued that the bills were "a cover for gay- 
rights efforts that could eventually force schools to teach about homosexuality in a positive light."s 
Members of the coalition r.lso contended that "anti-bullying policies in schoo.s could violate the 
free-speech rights of students who expressed opposition to homosexuality. "*

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.

4 David Warren Saxe v. State College Area School District, 240 F.3d; U.S. App . (2001).

’ Mary Ann Zehr, "Leg is la tures Take on Bullies w ith New Laws," Education Week, May 16. 2001.

‘ W ash ing ton lawmakers subsequently passed HB 1444, and the governor s ig ned it into law, in 2002 . We include 
cop ies o f HB 1444 and RCW  28A .300.205 as A ttachm en t £>. vVr* also Indude a copy o f "Ask the Children: Youth and 
V io lence— S tuden ts Speak Out fo r a More C ivil Socie ty , Summ a iy and , ‘scuss ion G uide ," prepared by the Fam ilies and 
W o rk Ins titu te and The Colo rado Trust, as A ttachm en t C.

Legisla  ttve Resear ch  Re p o r t  05.197_______ ___
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School District Policies on Bullying and Harassment—Definitions
S c h o o l D is tr ic t D e fin itio n  o f  B u lly : j D e fin itio n  o f H a ra s sm en t

A sso c ia tio n  o f A la ska  Schoo l Boards Buliying is the repeated intimidation of others by 
inflicting or threatening physical, verbal, written, 
electronic, or emotional abuse, or damage to 
another's property. Bullying may Include, but is not 
limited to. conduct such a s physical abuse, damage 
nr thei of another's property, soda l exclusion from 
activities, verbal taunts, nume-calling, rumors. 
Innuendocs. drawings, jokes, gestures, pranks, and 
put-dow-- relating 'n real or rercelved differences, 
including another'sv j.lu re , Mce, ethnicity, gender, 
sexual orientation, religion, body size, physical 
appearance, clothing, personality, age, 
socio-economic status, ab-ity or disability, or ether 
distinguisning characteristics. [Board Policy 
5131.43(a))

Harassment means Intimidation by threats of or 
actual physical violence; the creation by whatever 
means of a climate of hostility or Intimidation; or the 
use of language, conduct, or symbols In such a 
manner as to convey hatred, contempt, or prejudice 
or lo ‘ we the effect of Insulting or stigmatizing an 
IndhrHJual. Harassment includes, but Is not limited 
to, harassment on the basis of race, sex, creed, 
color, national origin, religion, sexual orientation, 
marital status, pregnancy, parenthood, or disability. 
[Board Policy 5145.5(a)]

C opper R ive r S choo l D istrict Bullying is repeated Intimidation of others by the real 
or threatenod infliction of physical, verbal, written, 
electronic, or emotional abut j ,  or damage to 
another's property. Buily ii. may Include, but is net 
limited to, conduct such as physicrl abuse, damage 
or theft of anothpr a property, social exclusion from 
activities, verbal taunts, name-calling, rumors, 
innuendoes, drawings, jokes, gestures, pranks, and 
put-downs relating to real or perceived differences, 
Including another's culture, race, e'hnlcity, gender, 
sexual orientation, religion, body size, physical 
appearance, clothing, personality, age, 
socioeconomic status, ability or disability, or other 
distinguishing characterise s. (Board Policy 5143)
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Delta/G ree ly S choo l D istrict Harassment means intimlda >n by threats of, or 
actual, physical violence; the creation by whatever 
means of a climate of hostility or Intimidation; or the 
use o f language, conduct or symbols In such a 
manner as to convey hatred, contempt or prejudice, 
or to have the effect of insulting or stigmatizing an 
individual. Harassment Includes, but Is not limited 
to, harassment on the basis of race, sex . creed, 
color, national origin, religion, marital status, or 
disability. (Board Policy 5005}

F a irb a n k s  North S ta r Borough Schoo l D istrict Hare vnent Includes but Is not limited to any oral, 
written, or physical conduct relating to race, creed, 
sex, national origin, marital status, political or 
religious beliefs, physical or mental conditions, 
family, social or cultural background, or sexual 
orientation that is sufficiently severe, pervasive, or 
persistent that K substantially Interferes with or limits 
an Individual's academic performance or creates an 
Intimidating, hostile or offensive academ ic 
on/ironment. (Board Policy 1012)

H a in e s Borough S choo ls ' lara .sment means Intimidation by threats of or 
actual physical violence; the creation by whatever 
means of a climate of hostility or intimidation; or the 
use of language, conduct, or symbols in st^h o 
manner as to convey hatred, contempt, or prejudice 
or to have the effect of Insulting or stigmatizing an 
Individual. Harassment Includes, but Is not limited 
to, harassment on the basis of race, creed, color, 
national origin, religion, sexual orientation, marital 
status, or disability. [Board Policy 4119.12(a), and 
5145(a)]
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ld ita-od A rea Schoo l D istrict Nc policies—adopted AASB policies on discrimination and sexual harassment.
J u n e a u  Schoo l D istrict ...the Board does not tolerate discrimination 

against, or harassment of, any member of the 
Juneau school community on the ti is is  of race 
color, creed, sex, national origin, age, political or 
religious beliefs, mental or physical condition or 
disability, marital status, changes In marital status, 
pregnancy, parenthood, social background, 
economic status, culture, or sexual orientation. 
Discriminatory harassment includes, but Is not 
limited to, bullying, slurs, epithets, threats, 
derogatory comments, unwelcome jokes, teasing, 
stereotyping, sexual advances or requests for 
sexual favors, physical assau lt or abuse, or other 
forms of verbal or physical harassment which 
adversely affect a person's employment or 
education or creating an intimidating, hostile, or 
offensive educational or working environment. 
Harassment Includes creation of a climate of 
hostility and Intimidation; or ihe use of language, 
conduct, or symbols In such n manner a s to convey 
hatred, contempt, or prejudice or to have the effect 
of Insulting or stigmata!ng an individual or group. 
(Board Policy 1120)
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Kenai P en in su la  Boro ugh Schoo l D istrict No specific policy, tu t  indudes the following 
language on bullying under other sections:
Violent and aggressive conduct: Violent and 
aggressive acts Include, but are not limited to, 
possession, threat with or use of a weapon, physical 
assau'', verbal abuse* intimidation, extortion, 
bullying, gang participation, haressmnnt, stalking, 
defiance, and racial slurs.
Positive School Climate: Students shall be subject 
to disdplinary procedures fur bellying other students 
or for using Insults, slurs, or fighting words which 
may disrupt school activities. (Board Policies 
3522.6 and 5137)

Harassment means Intimidation by th .aats o f or 
actual physical violence; the creation by whatever 
means of a cumate of hostility or intimidation; or the 
use of languags, conduct, or symbols in such a 
manner t  ■ to convey hatred, contempt, prejudice or 
to have the effect uf Insulting or stigmatizing an 
individual. Harassment includes, but Is not limited 
to, harassment on the basis of race, sex, creed, 
color, national origin, religion, marital status, 
disability, or any other real or perceived difference. 
(Board Policy 4119.12)

K law ock  C ity S cnoo l D istrict Bullying takes many forms: gossip, cruel comments, 
insults, snubbing, put-downs, threats (physical or 
verbal) and violont attacks. It is deliberate, hurtful 
behavior that Is often repeated and a form of anti­
social behavior that has no place at school. It Is the 
Intent of this policy to make sure all members of our 
school community remain vigilant and consistent to 
help insure that buttylrtg beiiav or Is actively resisted 
and stopped, and that we provide a safe school 
environment for all students. Any acts of bullying, at 
any level, will not be tolera' jd  and will result In 
disciplinary action. (Board Policy 5131.95)

Low er Yukon S choo l D istrict No formal policy No formal policy.
M a tanu ska-Su s itn a  Borough Schoo l D istrict' Harassment, bullying, artd discrimination are prohibited. Abusl.n language, sexual harassment, 

inappropriate physical contact, racial or ethnic 6lurs, hazing, and other similar provocative actions are 
Included in these categories of prohibited conduct. Harassment is behavior which It Intended to trouble or 
annoy someone. It Is the exertion of power by one person over another; it may be based on 
misunderstanding or a deliberate act and often contains a subjective perspective. Discrimination and 
harassment may be based on culture, abKity, physical appearance, size, sexuality, or religion, among other 
things. Bullying is defined as an aggressive behavior that is Intentional and that Involves an imbalance of 
power or strength. Harassment, bullying, and discrimination can take many forms such a s hitting, tripping, 
kicking, punching, unwanted touching, name-calling, swearing, threatening, sprecding rumors, ignoring, 
staring, gesturing, ‘standing over,* preventing someone from joining In an activity, hiding, sending mean 
notes or e-mails, or damaging somrone else's property. [Board Policy 514 4.1(12)]
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Mt. E dg e cum be Bultyir>fl is the repr 'ted intimidation of others by 
Indicting or threatening ohysical, veibal, written, 
electronic, or emotional abuse, or damage to 
another's property. Bullying may indude, but is not 
limited to, conduct such a s physical abuse, damage 
or theft of another's property, social exdusion from 
activities, verbal taunts, name-calling, rumors, 
innuendoes, drawings, Jokes, gestures, pranks, and 
put-downs relating to real or perceived differences, 
indudlng another's culture, race, ethnldty, gender, 
sexual orientation, religion, body size, physical 
appearance, dothing, personality, age, 
socioeconomic status, ability or disability, or other 
distinguishing characteristics.

N o rthw est A rctic S choo l D istrict

•

Harassment means intimidation by threats of or 
actual physical violence; the creation by whatever 
means of a dlmate of hostility or Intimidation; or the 
use of language, conduct, or symbols In such a 
manner as to convey hatred, contempt, or prejudice 
or to have the effect of Insulting or stigmatizing an 
Individual. Harassment Indudes, but Is not limited 
to, harassment on the basis of race, sex , creed, 
color, national origin, religion, sexua l orientation, 
marital status, pregnancy, parenthood, or disability 
rBoard Policy 5145.5(a)l

P rib ilo f Schoo l D istrict No spedfic policy, but indudes the following 
language on bullying under ‘Positive School 
Climate:* The schools shall not tolerate any 
comments or gestures which are vulgar or obscene 
or which denigrate others on account of gender, 
race, color, religion, ancestry, national origin, 
handicap or disadvantage. Students shall be 
subject to disciplinary procedures for bullying r (her 
students or using Insults, slurs, or fighting words 
which may disrupt school activities. (Board Policy 
5137)

Harassment means intimidation by threats of or 
actual physical violence; the creation by whatever 
means of a dlmate of hostility or Intimidation; or the 
usa of language, conduct, or symbols in such a 
manner as to convey hatred, contempt, or prejudice 
or to have the effect of insulting or stigmatizing an 
individual. Harassment Indudes, but Is not limited 
to, harassment on the basis of race, sex , creed, 
color, national origin, religion, sexua l orientation, 
marital status, pregnancy, parenthood, or disability. 
(Board Policy 5145.5(b)]

S t. M ary 's S choo l D istrict No policy. No policy.
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S o u th e a s t Is lan d  S choo l D istrict No specific policy, but includes the following 
language on bullying under "Positive School 
Climate:* The schools shall not tolerate any 
comment.? or gestures which are vulgar or obscene 
or which denigrate others on account of gender, 
race, color, religion, ancestry, national origin, 
handicap or disadvantage. Students shall be 
subject to disciplinary procedures fa  bullying other 
students or using Insults, slum, or fighting words 
which may disrupt school activities. (Board Policy 
5137)

V a ld e z  C ity S choo l D istrict No policy. May adopt Association of A laska School T oa. ds 
language for harassment.

W range ll P ub lic  S choo ls No policy. Harassment on the basis of sex, color, race, 
religion, national origin, age, mental or physical 
dlsabl'ltv. marital status, changes in marital status, 
pm cy. or parenthood If specifically prohibited. 
Ht nnnt includes, but is not limited to, slurs, 
epltnets, threats, derogatory comments, unwelcome 
jokes, teasing, unwelcome sexual advances or 
requests for sexual favors, displaying offensive 
words, objects or pictures and other verbal or 
physical conduct which adversely affects an 
Individual's educational opportunities, or has the 
purpose or effect of unreasonably interfering with an 
Individuals education or creating an intimidating, 
hostile, or offent./e ed 'cation environment. (Board 
Pollcv IV-044.)

Notca. Please note thet those districts that submitted their policies on bullying may also have policies on harassment. Moat districts also have policies specific lo sexual 
harassment 1. This It the proposed policy tor the l.tatanueka Susitna Borough School District, which (he board >/» uMreet at their March 16. 2005 meeting
S ources: Alaska Association of School Boards; school district superintendents
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Education Program

Schoo l B u lly ing : L eg is la t ion  an d  Law s
2005 E n a c te d  L e g is la t io n

T e n n e s s e e  
HB 2114/SB 1621
Requires each Local Education Agency (LEA) to adopt a policy ih a t prohibits ha rassm en t, Intim idation, or bu lly li q and 
to fo rward a copy o f :he policy to the com m issioner of education by January 1, 2006; encourages school employees, 
vo lun tee rs , and studen ts to report Incidents o f harassm ent, Intim idation or bu lly ing to the appropriate school 
au tho ritie s; provides school employee who promptly report an Incident of harassm en t, Intim idation, or bully ing 
Im m un ity aga inst any su it based upon the reporting employee's fa ilu re to rem edy the reported aid-; and encourages 
school d is tr ic ts to form harassm en t, Intim idation or bully ing prevention program s and ta sk  forces.

V irg in ia
HR.2266
Directs the  Board of Education to Include bu lly ing In Its standard s for school board policies on studen t conduct and 
requ ires school boards to  Include (I) Instruction on the Inappropriateness of bu lly ing In their character education 
p rogram s and (11) bully ing provisions in th e ir s tuden t conduct codes. In  addition , the m easure requ ires the reporting 
o f inc iden ts of sta lk ing to principals and d iv ision superin tendents. Finally, except as m ay be prohibited by federal law, 
regu la tion , or Jurisprudence, principals m ust report certain v io len t acts, sta lk ing , and o ther conduct to parents of the 
minor s tu den t who Is the ta rge t o f the conduct; Included In th is report Is d isc lo sure th a t the Incident has been reported 
to law enforcement, and that the parent may contact law enforcement for fu rther In formation. This bill Is Identical to 
HB 2879 (Marshall, R.G.).

HB-2267
Civil Im m un ity; school employees or vo lun tee rs reporting alleged acts of bu lly ing or crim es. Im m un izes school 
em p loyees or vo lun teers from civ il liab ility  for the prompt good ‘a lth reporting to the appropriate school official, In 
compliance with specified procedures, o f any a lleged acts of bu lly ing or any crim es.

2QQ4.Enactcd Legislation

N ew  H am p sh ire  
HBJL162
Requires school d is tr ic ts to notify the  paren ts or lega l guard ians o f the d istrict's policies on -Hying and requires that a 
report of any bully ing incidents be made by telephone and by a w ritten report sen t by mall to the parent or legal 
guard ian o f the pupils invo lved.

V e rm on t
HB.62R
Directs schools to include bully ing in their policies for responding to m isconduct on and off school grounds; and d irects 
the comm issioner of education to update model policies on studen t discipline to include a definition of bullying, a 
process for reporting acts o f bu lly ing, and responses to bullying.

H ara s sm e n t  L e g is la t io n

http ://www .ncsl.org /programs/educ/SchBully ingLegis la tion.h tm n n  a

http://www.ncsl.org/programs/educ/SchBullyingLegislation.htm
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V e rm o n t
HELL12
Makes a va rie ty  o f ch a rg e s to the gu ide lines for harassm en t policies th a t educa tiona l in stitu tions are requ ired to 
m ain ta in . The genera l defin ition of ha rassm en t Is expanded to include w ritten or v isu a l conduct and conduct motivated 
by a studen t's perce ived as well as ac tua l membersh ip In a protected category. Racial harassm en t Is defined to mean 
conduct d irected at the characteristics o f a studen t's o r a studen t's fam ily m em ber's actua l or perceived -ace or color 
and In d u ' the use o f ep ithets, stereo types, racial s lu rs , comments, In su lts, derogato ry rem arks, g e s tu re s , threats, 
g ra ffiti, u .ap lays, or c ircu la tions of w ritten or v isua l m ateria l, and taun ts on m anner of speech and negative  references 
to racia l custom s.

V irg in ia
HB1321
Relating to including hazing In the Board's guide lines and model policies for and school boards' regu la tions on codes o f 
s tu den t conduct.

A rc h iv e d  L e g is la t io n
Select School Safety Enactments U 994-2QQ3); Bulling and Student Harassment
National Conference o f State Legislatures (NCSL)
By Finessa Ferrell-Smlth

SCHOOL BULLYING LAWS
STATE/TERRITORY CITATION
Arkansas A.C.A § 6-18-514 (2004)
Arizona HB 2368
California Cal Ed Code § 32261, 32265, 32270, 35294.21
Colorado C.R.S § 22-32-109.1 (2004)
Connecticut Conn. Gen. S ta t. § 10-222d (2003)
Georgia O.C.G.A. § 20-2-751.4 (2004)
Guam 17 G.C.A s 3112.1
Illino is 105 ILCS 5/10-20.14 (2004)
Louisiana La. R.S. 17:416.13 (2004)
New Hampshire RSA 193-F3 (2004)
New Jersey N.J. S tat § 18A:37-13 (2004)
New York NY CLS Educ § 2801-a (2004)
Oklahoma 70 Okl. St. § 24-100.3-5 (2004)
Oregon ORS § 339.356
Puerto Rico L.P.R.A § 149f (2002)
Rhode Is land R.I. Gen Laws § 16-21-24 (2004)
Vermont 16 V.S.A. § 565 (2004)
Virginia /a. Code § 22.1-208.01, 22.1-279.3:1, 22.1-279.6 (2005)
Washington le v . Code Wash. (ARCW) § 28A.300.285 (2004)
W est Virginia N. Va Code § 18-2C-1-5 (2004)

S o u rce : NCSL 2005
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S la te B i l l  N u m b e r L a s t  A c t io n -D a te S u m m a ry
A la b a m a H B  2 4 6 Ja n -10, 2 006— T o  H ouse 

C o m m itte e  o n  E duca tion
N /A

A la s k a H B  2 33 A p r - 2 8 ,2005— F ro m  H ouse 
S pecia l C o m m itte e  o n  E ducation : 
D o  pass w ith  su b stitu te

R equires e ve ry  g o v e rn in g  b o d y  to  adopt a p o lic y 
p ro h ib it in g  harassm ent, in t im id a t io n , o r  b u lly in g .

A la s k a H B  4 8 2 F e b -13, 2006— T o  H ouse  Specia l 
C o m m itte e  on  E du ca tion

O u tlin e s  the  req u irem e n t fo r  a d o p tin g  a p o lic y 
p ro h ib it in g  harassm ent, in t im id a t io n , o r  b u lly in g . 
O utlin e s  re p o rtin g  p rocedures.

A r iz o n a H B  2 3 2 5 J a n -1 7 ,2 0 0 6 — A d d it io n a lly 
re fe rre d  to  H ouse  C o m m itte e  on 
R ules

R equires the  schoo l d is tr ic t  to  p ro v id e  t ra in in g  to 
em p lo ye d  teachers to  re co g n ize  and p ro h ib it 
harassm ent, in t im id a tio n  o r  b u lly in g .

A r iz o n a H B  2 3 6 8 A p r -2 0 , 2 0 0 5 — C hapte r N o . 155 R equires e ve ry  g o v e rn in g  b o d y  to  a do p t a p o l ic y 

p ro h ib it in g  harassm ent, in t im id a t io n , o r  b u lly in g . 
O u tlin e s  re p o rtin g  p rocedures.

FI. i d a H B  1303 

S B  1848

M a r-2 9 , 2 0 0 5 — In  H ouse. L a id  on 
table.

A p r - 13, 2 0 0 5 — W ith d ra w n  fro m  
fu rth e r con s id e ra tio n .

R equires each lo ca l sch oo l d is tr ic t  to  a do p t a p o lic y 
p ro h ib it in g  d is c r im in a tio n  and harassm ent on  schoo l 
p ro p e rty , at sch oo l-sponsored  fu n c tio n s , o r  o n  the 
school bus.

F lo r id a S B  1384 Ja n -31 , 2 0 0 6 — T o  Senate 
C o m m itte e  on E d u ca tion

P ro h ib its  b u lly in g  o r  harassm ent o f  a n y  student o r 
school em ployee . R equ ires  each lo c a l sch oo l d is tr ic t 
to  adopt a p o lic y  p ro h ib it in g  b u lly in g  and  harassm ent 

on  schoo l p ro p e rty , at schoo l-spo nso red  fu n c tio n s , o r 
on  the  schoo l bus. O u tlin e s  re q u ire m e n ts  fo r  the 
p o lic y .

G e o rg ia H B  4 2 4 F e b -1 0 ,2 0 0 5 — T o  H ouse 
C o m m itte e  on E d u ca tion

A llo w s  each lo ca l e d u ca tio n  board  to  d e fin e  b u lly in g . 
E xtends p o lic ie s  p ro h ib it in g  b u lly in g  to  a p p ly  to 
students fro m  k ind e rg a rte n  to  12 grade. R e q u ire s 
p o lic ie s  be deve loped  in  c o n s u lta tio n  w ith  paren t- 
teacher o rg a n iza tion s , lo ca l sch oo l c o u n c ils , and o the r



community based organizations. Outlines minimum 
requirements for the policy.

Hawaii HR 23

SCR 3

Apr-7, 2005— In House. F'.ead 
third time. Passed House. 
Jan-25, 2006— Introduced

Requests schools to implement policy to reduce 
intimidation and promote safe and peaceful school 
environments that encourage learning.

Idaho HCR32 Feb-2,2006— To House 
Committee on Education

Designates September 10-16,2006, as Bullying 
Awareness Week

Illinois SB 2630 Feb-16, 2006— Passed 
Senate***To House

Allows each school district to adopt policy preventing 
bullying in all grades

Indiana SB 285 Apr-27,2005— Public Law No. 
106

Requires the department o f education to develop 
training for identifying, preventing, and intervening in 
bullying. Outline: minimum requirements for policy 
preventing bullying.

Iowa HB 382 Feb-23, 2005— In House 
Committee on Education

Requires tire board of directors o f each school district 
to adopt and implement a policy prohibiting bullying 
and harassment. Outlines minimum requirements for 
the policy.

Iowa SSB2126 Feb-8, 2006— To Senate 
Committee on Education

Requires the board of directors o f each school distn< t 
to adopt and implement a policy prohibiting bullying 
and harassment. Outlines minimum requirements for 
the policy.

Kentucky HB 270 Feb-6, 2006— To Senate 
Committee on Education

Requires school districts to have plans, policies, and 
procedures for harassment, intimidation, or bullying. 
Outlines requirements for the policy.

Kentucky SB 15 Jan-5, 2006—To Senate 
Committee on Education

Requires school districts to establish a code 
prohibiting harassment, intimidation, or bullying. 
Outlines requirements for the code.

Maine HB 419 Jun-3,2005—Public Law No 307 Defines bullying and harassment as unacceptable 
stud nt behavior.

Massachusetts HB 1029 Sept-15, 2005— In Joint Requires the Department o f Education to adopt policy



Committee o f Education: Heard. 
Eligible for Executive Session

prohibiting bullying. Outlines minimum requirements 
for the policy.

Massachusetts HB 1067 Sept-15,2005— In Joint 
Committee on Education: Heard. 
Eligible for Executive Session

Establishes, in consultation with parents, guardians, 
teachers, administrators, students, student councils 
where applicable and, where appropriate, the 
community at large, each public school district shall 
promulgate and implement a safe school plan, 
including procedures for preventing and disciplining 
bullying.

Massachusetts HB 1068 Sept-15,2005— In Joint 
Committee on Education: Heard. 
Eligible for Executive Session

Requires each county/school board o f  education to 
establish a policy prohibiting harassment, intimidation 
or bullying. Outlines minimum requirements for the 
policy.

Massachusetts HB 1109 Sept-15,2005— In Joint 
Committee on Education: Heard. 
Eligible for Executive Session

Requires the commissioner o f education to update and 
distribute a model school plan on student discipline on 
bullying.

Massachusetts HB 1181 Sept-15,2005—In Joint 
Committee on Education: Heard. 
Eligible for Executive Session

Requires the department o f education to mandate 
every public school to create a “safe school plan.” 
Outlines the requirements for the “safe school plan.”

Massachusetts HB 3809 Feb-15, 2006— In Joint Committee 
on Labor and Workforce 
Development: Set aside for Study

Requires the division on occupation safety to analyze 
the cost o f psychological harassment in the workplace.

Michigan HB 4026 Jan-27, 2005—To House 
Committee on Education

Requires the board o f a school district or board of  
directors o f  a public school academy to adopt a 
bullying policy. Outlines minimum requirements for 
the policy.

Michigan HB 4581 Mar-24, 2005—To House 
Committee on Education

Requires the board o f a school district or board o f  
directors o f a public school academy to adopt a policy 
prohibiting harassment, intimidation or bullying at 
school. Outlines minimum requirements for the policy



Michigan HB 5616 Jan-31, 2006—To House 
Committee on Edu ation

Requires the board o f  a school district or board o f  
directors of a public school academy to adopt a policy 
prohibiting harassment or bullying at school. Outlines 
minimum requirements.

Michigan SB 44 Jan-25,2005—To Senate 
Committee on Education

Requires the board o f  a school district or board o f  
directors o f a public school academy to adopt a policy 
prohibiting harassment, intimidation or bullying at 
school. Outlines minimum requirements for the 
policy.

Michigan SB 369 Apr-12,2005— To Senate 
Committee on Education

Requires the board o f a school district or board o f  
directors o f a public school academy to adopt a policy 
prohibiting harassment, intimidation or bullying at 
school. Outlines minimum requirements for the 
policy.

Michigan SB 1012 Jan-26,2006—To Senate 
Committee on Education

Requires the board o f a school district or board o f  
directors o f a public school academy to adopt a policy 
prohibiting harassment or bullying at school. Outlines 
minimum requirements.

Minnesota HB 14 Jan-6, 2005—To House 
Committee on Education Policy 
and Reform

Requires the commissioner o f education to make a 
model policy prohibiting intimidation and bullying 
available to school boards and schools. Requires each 
school board to adopt policy prohibiting intimidation 
and bullying o f any student. Outlines minimum 
requirements for the policy.

Minnesota HB 408

SB 40 

SB 41

Jan-24,2005—To House 
Committee on Education Policy 
and Reform
Jau-6, 2005—To Senate 
Committee on Education 
Jan-6, 2005—To Senate 
Committee on Education

Requires the commissioner o f education to make a 
model policy prohibiting intimidation and bullying 
available to school boards and schools. Requires each 
school board to adopt policy prohibiting intimidation 
and bullying o f any student. Outlines minimum 
requirements for the policy.



Minnesota HB 2152 

SB 1939

Mai-29, 2005— To House 
Committee on Civil Law and 
Elections
Mar-29,2005—To Senate 
Committee on Judiciary

Allows school districts to release information on a 
juvenile pertaining to incidences o f  bullying to the 
juvenile justice system.

Missouri HB 1218 Jan-27,2006—To House 
Committee on Elementary and 
Secondary Education

Requires ea „h school district to establish and adopt a 
policy prohibiting harassment, intimidation, or 
bullying at school. Outlines minimum requirements 
for the policy.

Missouri HB 1502 Jan-26,2006—To House 
Committee on Elementary and 
Secondary Education

Prohibits bullying or discrimination on school 
property, at any school function, or on a school bus. 
Requires each school district to establish and adopt a 
policy prohibiting harassment, intimidation, or 
bullying at school. OutLnes minimum requirements 
for the policy.

Nebraska LR 55 Mar-23,2005— Passed Legislature Designates September 12-16, 2005, as Nebraska 
School Bullying Awareness Week.

Nebraska LR 109 May-9, 2005—To Legislative 
Committee on Executive Board

Authorizes a study to determine the feasibility o f  
establishing a policy prohibiting bullying behavior in 
public schools.

New Jersey AB 744 

AB 3791 

SB 993 

SB 2222

Jan-10, 2006—To Assembly 
Committee on Education 
Feb-14, 2005—To Assembly 
Committee on Education 
Jan-17,2006— To Senate 
Committee on Education 
May-23,2005— From Senate 
Committee on Education

Prohibits bullying, intimidation and harassment from 
occurring through electronic communication 
including but not limited to, a telephone, cellular 
nhone, computer or pager.

New Jersey AB 1181 Jan-10, 2006— To Assembly 
Committee on Education

Appropriates $70,000 in FY 2005 to the Department 
of Education to reimburse school districts for the costs 
of establishing programs for the prevention o f



harassment and bullying.
New Mexico HJM 8 Jan-19, 2006— To Senate 

Committee on Corporations and 
Transportation.

Requests the Labor Department to convene a task 
force to study bullying in the workplace.

New York AB 1755 Jan-21, 2005—To Assembly 
Committee on Education

Requires instruction on civility, citizenship and 
character education to include methods o f  
discouraging bullying. Prohibits bullying on school 
property or school functions. Requires school 
employees to report suspected bullying. Specifies 
bullying shall be disciplined according to the district’s 
code o f conduct. Establishes aggravated harassment 
of a teacher or school personnel is a class B 
misdemeanor.

New York AB 3185 

AB 9406

Feb-1,2005—To Assembly 
Committee on Codes 
Jan-11, 2006— To Assembly 
Committee on Codes

Prohibits bullying on school property or school 
functions. Requires school employees to report 
suspected bullying. Specifies bullying shall be 
disciplined according to the district’s code o f conduct. 
Grants immunity to school employees that report 
bullying. Requires the commissioner to create a 
central registry for reporting alleged bullying or 
hazing.

New York AB 8218 May-12, 2005—To Assembly 
Committee on Education

Requires the commissioner, m consultation with 
parents, school personnel and other interested parties, 
to promulgate rules and regulations prohibiting 
bullying, harassment, or intimidation.

New York SB 5703 Jun-15,2005—To Senate 
Committee on Rules

Creates an anti-bullying act. Prohibits bullying on 
school property or school fimctions. Specifies 
bullying shall be disciplined according to the district’s 
code o f conduct.

Ohio HB 276 Jan-31,2006—To Senate 
Committee on Education

Requires each board o f education, in consultation with 
parents, school employees, school volunteers,



students, and community members, to establish policy 
prohibiting bullying, harassment, or intimidation.

Pennsylvania HB 178 Jun-29, 2005— In House. Laid on 
Table

Requests school entities to adopt policy prohibiting 
bullying, harassment, or intimidation.

Pennsylvania HB 772 

SB 1013

Mar-14, 2005— To House 
Committee on Education 
Nov-14 2005—To Senate 
Committee on Education

Requires each school district to develop a coordinated 
bullying and student intimidation prevention plan. 
Requires th? plan to be submitted to the Department o f  
Education for approval.

Pennsylvania SB 71 Jan-31, 20G5—To Senate 
Committee on Education

Requires all school entities to establish policy or 
student code o f conduct prohibiting bullying.

South Carolina HB 3573 Fen-16, 2005—To House 
Committee on Education and 
Public Works

Requires each local school district, in consultation 
wiih parents and guardians, school employees, 
volunteers, students, administrators, and community 
representatives, to adopt a policy prohibiting 
harassment, intimidation, or bullying at school.

Tennessee HB 2114 May-19, 2005— Public Chaptered. 
Chapter No. 202

Requires each school district to adopt policy 
prohibiting harassment, intimidation or bullying. 
Outlines minimum requirements for the policy.

Tennessee HB 2470 

SB 2687

Feb-8, 2006— To House 
Committee on Education 
Feb-9, 2006— Introduced

Requires local education agency to adopt a policy 
prohibiting harassment, intimidation, or bullying of 
teachers by principals or administrators. Outlines 
minimum requirements for the policy.

Utah SCR 1 Feb-16, 2006— To House 
Committee on Health and Human 
Services

Request parents, individuals, and organizations to 
review and assist in the adoption o f policies 
prohibiting bullying.

Virginia HB 2266 

HB 2879

Mar-21, 2005— Acts o f  Assembly. 
Chapter No. 461
Mar-21, 2005—Acts o f  Assembly. 
Chapter No. 484

Requires bullying to be included in the code for 
student conduct.

Virginia HB 2267 Mar-21, 7005— Acts o f Assembly. Prohibits a school employee or school volunteer from



Chapter No. 462 being held liable for reporting alleged acts o f  bullying.
Washington HB 1968 Mar-3, 2005—Referred to House 

Committee on Appropriations
Encourages employers to create policy prohibiting 
bullying in the workplace.

Wisconsin AB 627 

SB 310

Aug-30. 2005— To assembly 
Committee on Education 
Jan-6,2006— In assembly. 
Amendment No. 3 offered.

Requires the Department o f  Public Instructior to 
create a model school policy on bullying. R»;quires 
each school board to develop and adopt a policy 
prohibiting bullying.

Created February 24, 2006 
Source: Lexis Search



Juneau Office 
1 3 0  Seward St # 2 0 9  
Juneau, Alaska 5 9 8 0 1  
Phone: (9 0 7 ) 5 8 6 - 3 6 5 0  
Fax:(9 0 7 ) 4 6 3 - 4 4 9 3  
www.andvsa.org

aANDVSA
Alaska Network on Domestic *■  

Violence &  Sexual Assault

Sitka Office 
PO Box 6 6 3 1  

Sitka, Alaska 9 9 8 3 5
Phone:(9 0 7 ) 7 4 7 - 7 5 4 5  

Fax: (907)747-7547

April 6, 2006

The Honorable Tom Anderson 
State House of Representatives 
Alaska State Capitol 
Juneau, AK 99801-1182

Dear Representative Anderson:

The Alaska Network on Domestic Violence & Sexual Assault is a statewide 
coalition of member shelter and community based programs that provide direct 
services and advocacy for victims of domestic violence and sexual assault.
We would like to thank you for introducing House Bill 482, “An Act related to 
harassment, intimidation, and bullying in schools", and offer our support.

Bullying in our schools is a iorm of interpersonal violence. As with all such 
violence, there can be devastating consequences and we must rise up as a 
community to condemn and prevent it. Many of our member programs work in 
schools across Alaska to teach children and staff about the damaging effects 
of bullying, and to teach them positive, effective responses. Unfortunately, all 
too often children tell us there is lots of bullying in their schools, they expect it 
and they think there’s nothing adults can do to change it. We believe this 
legislation will be a positive influence and help protect children.

Thank you for your leadership in addressing this issue.

Please let me know if I can offer other support for this legislation.

Executive Director

Member Programs
Anchorage AV.'AIC, AWRC, STAR Barrow AWIC Bethel TWC Cordova CFRC Dillingham SAFE Fairbanks

IAC
Hcmer SPHH Juneau AWARE Kenai LeeShore Center Ketchikan WISH Kodiak KWRCC Kotzebue MFCC 

Nome BSWG Pa1:, e: AFS Seward SCS Sitka SAFV Unalaska USAFV Valdez A W

http://www.andvsa.org


TESTIMONY HB 482 
TOM HARVEY, NEA-ALASKA EXECUTIVE DIRECTOR

Chairman Neuman and members o f the House Special Committee on Education. My 
name is Tom Harvey and I serve as the Executive Director for NEA-Alaska. NEA-Alaska 
represents over 11,400 active public school employees and over 1,300 retired public school 
teachers.

NEA-Alaska thanks Rep. Anderson for bringing this legislation forward. NEA-Alaska 
has adopted several resolutions that address the issues o f harassment, intimidation and bullying.

We believe that a safe and effecV'e school climate is necessary for promoting educational 
excellence in public schools. The Association also believes that all education employees, 
parents/guardians, students, school governing boaras, and community members and agencies 
must work cooperatively to establish and maintain safe and orderly school communities. Students 
and education employees must be safe from physical, verbal, and psychological violence, the 
threat thereof, and all forms o f harassment. There must be procedures to prevent and eliminate all 
types o f harassment that might occur. Plans and procedures regarding discipline and/or 
harassment must include due process.

These plans and procedures must be provided to police and other community agencies that 
might be called upon when harassment, intimidation or bullying is detected. Perents/guardians 
must be made aware o f the existence o f these plans.

The Association also believes that students must be taught strategies and skills, including 
conflict resolution, that develop respect, self-discipline, and self-control. Students must learn to 
distinguish between their own rights and responsibilities and the rights and responsibilities o f 
others. There must be appropriate services and placement within regular education and alternative 
education programs and/or with state and/or community agencies for students who disrupt the 
learning env:ronment or who are dangerous to other students, education employees, and 
themselves.

The Association believes that a safe an " effective school has a  positive environment in which 
education employees, students, parents/guardians, and the community care for, communicate 
with, respect, understand, and trust each other.

The Association has developed several resources for schools, parents, students and 
community groups to utilize in their efforts to combat harassment, intimidation and bullying.
Those resources are attached to this testimony.

Eveiy school in Alaska ought to be a sanctuary where all students can learn, teachers can 
teach, and other school employees can work without the fear o f intimidation or harassment.
Many school districts are already engaged in good efforts to address these issues. Rep.
Anderson’s proposed legislation guarantees that every school w ill take the steps necessary to 
provide a good school climate for learning.



S a f e  S c h o o l s  M a n u a l:  A  R e s o u r c e  o n  M a k in g  S c h o o l s ,  
C o m m u n it i e s ,  a n d  F a m il ie s  S a f e  f o r  C h ild r e n

NEA's Safe Schools Manual: A Resource on Making Schools, Communities, and Families Safe 
for Children synthesizes the best research on school safety and offers guidelines on making 
children safe in three broad areas: schools, communities, and families. This important 
publication was updated in October 2005. Please use this resource in your community. 
h ttp ;//www.nel3.ora/schoolsafetv/safeschoolsmanual.html

NEA S c h o o l  S a f e t y  R e s o u r c e s
http://www.nea.org/schoolsafety/nearesources-schoolsafety.html

N E A 's N a t io n a l  B u l ly in g  A w a r e n e s s  C a m p a ig n

NEA has been working with other national organizations to reduce, and eventually eradicate, 
bullying In America's public schools. Read more about the problem and how vou can help. And 
here are some additional resources here on www.NEA.oro on bu .ying:

The ABCs of School Bullying: Tips for parents and teachers 
Stop Bullying N iw l: activities to teach tolerance and prevent bullying 
Conflict Resolution: From bullyir g to international justice, activity ideas from PBS 
TeacherSource address conflict resolution
A Child's Plea Becomes an Adult'; Crusade: Author Jodee Blanco talks about bullying 
Are You a Bully?: Do teachers buliy, too? Or, is it good classroom management?

http://www.nel3.ora/schoolsafetv/safeschoolsmanual.html
http://www.nea.org/schoolsafety/nearesources-schoolsafety.html
http://www.NEA.oro


f
Testimony in Favor o f HOUSE BILL No. 482 (EDU)

Submitted by 
Allan A. Morotti, Ph.D.

Associate Professor 
University o f  Alaska Fairbanks

I am in favor o f  this legislation as ii addresses directly a significant safety issue 
facing public and private education today. I offer the following studies as cited in the 
book titled Bullying from  Both Sides: Strategic Interventions fo r  Working with Bullies 
and  Victims by Dr. Walter Roberts, Jr. (2005) for support for my position. In addition to 
this work, Dr. Roberts and I have published and presented on this topic together at the 
national level.

American Association o f  University Women Educational Foundation 
Hostile Hallways: Bullying, Teasing, and Sexual Harassment in School (2001)

2,064 students, ages 8-11, were surveyed on their experiences with both sexual 
and generic harassment

83% o f girls and 79% o f  boys reported having experienced nome form o f  
harassment in their schools.

76% of all students indicated that this harassment was nonphysical.
58% o f all students indicated that this harassment was physical.
28% o f boys and 15% o f  girls indicated that the gym locker room as a location to 

receive nonphysical harassment.
15% o f boys and 9% o f  girls indicated that the restroom was also a location to 

receive nonphysical harassment.
Approximately 56%-to-61% o f both physical and nonphysical harassment was 

reported as happening in the classroom where a teacher was present.
Approximately 64%-to-71% o f both physical and nonphysical har. ismcnt 

occurred in school hallways.

Kaiser Family Foundation and Nickelodeon Television
Talking with Kids About Tough Issues: A National Survey o f  Parents and Kids (2001)

This survey included responses from 823 children and adolescents.
55% o f 8-11 year olds and 68% of 12-15 year olds said that bullying was a 

significant problem for children their age.
74% o f  8-11 year olds and 86% o f 12-15 year olds indicated that children were 

bullied or teased in their schools.
43% o f 8-11 year olds and 67% o f 12-15 year olds indicated that peers in their 

schools were treated badly because they were different.
38% o f  8-11 year olds and 60% o f  12-15 year olds reported that peers in their 

schools were threatened with violence.
54% o f  8-11 year olds and 40% o f 12-15 year olds said that they would like to 

know more about ways to stop bullying and teasing.



The Journal o f  the American Medical Association (JAMA)
Bullying Behaviors Among U.S. Youths: Prevalence and Association with Psychological 
Adjustment (2001)

JAMA surveyed approximately 16,000 6lh through 10th grade students in both 
American public and private schools.

Approximately 30% o f  the students said that they were somehow involved in L 
bully-victim relationship either as a bully, victim, or both.

Approximately 56% o f the students reported either being hit, slapped, or pushed.
Nearly 60% of the students indicated that they had been subjected to rumors at 

one time or another.
More than 50% o f  the students stated that they had been the victim o f comments 

regarding their sexuality, or o f a sexual nature, or had sexual gestures made toward them.

Furthermore, a fact commonly cited in the ultimate act o f  violence toward others 
(i.e., school shootings) is that over 50% the “school shooteifs)” have been reported as 
having a history o f  being bullied or harassed at school. In utilizing research on Jiis topic 
in our national presentations (Roberts & Morotti) there identifiable consequences related 
to the lear o f  being victimized in school. These include: distraction from educational 
goals; decline in academic performance as evidenced by the correlation between 
fearfulness and lower GPAs; increased absence rates with no attending illnesses; and a 
decline in students’ ability to leam in class. Therefore, based upon this knowledge I fully 
support HB 482 in order to make our schools a safe learning environment for all children 
and adolescents.

Respectfully yours,

Allan Morotti, Ph.D.

A ̂  . -'P A  *9 "2
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Representative Anderson
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ANALYSIS: (Attach a separate page if necessary)
This bill creates Article 4 in AS 14.33 requiring each school district to adopt a policy that prohibits the 
harassment, intimidation, or bullying of any student. It also requires that the policy be shared with parents or 
guardians, students, volunteers, and school employees. The bill further requires that violations of the policy 
be reported to the Department of Education and Ear' Development, and it prohibits reprisal against and 
provides immunity from suit to those who report violations of the policy in good faith.

Passage of this legislation will not have a fiscal impact on the Department of Law.

Prepared by: Kathryn Daughhetee, Director
Division Administrative Services Division
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Phone 4'5-3673

Kathryn Daughhetee for David Marquez, Attorney General
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Requester
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_____________EED____________
Teaching & Learning Support

Dept. Affected:
[ R D U _______________________________
’ Component Student & School Achievement

Anderson________
House Education

E xp en d itu re s/ R e ven u e s

Component No. 

(Thousands of Dollars)

2796

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY *012
Personal Services 35.0
Travel 5.0
Contractual 60.0
Supplies 10.8
Equipment
Land & Structures
Grants & Claims
M iscellaneous

TOTAL OPERATING 110.8 0.0 0.0 0.0 0.0 C.O
ICAPITAL EXPENDITURES 1 1 I I ]
ICHANGE IN REVENUES ( ) I a  u s I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
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ANALYSIS: (Attach a separate page if necessary)
This bill would require EED staff to meet and work with a variety of statewide groups to develop model 
policies and training materials on harassme.intimidation, and bullying prevention ar d disseminate those 
resources to school districts. EED staff would need to research nationally recommended models, develop 
a sample model policy, and plan and facilitate specific training requirements for school district staff. This 
bill also requires the department to report currently uncollected incidents of harassment to the Legislature 
in an unspecified format.

Prepared by: 
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Approved by: 
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Roger Sampson, Commissioner Date 03/15/2006
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L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICE. 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March 14, 2005

SU B JEC T: Codification o f the rule o f  nect ssity relating to the disqualification 
o f  judicial officers (Work Order No. 24-LS0781VA)

T O : Representative Max Omienberg 
Attn: Peter Naoroz * j

FR O M : Donald M. Bullock Jr., 
Legislative Counsel

Enclosed v a draft bill that would amend AS 22.20.020 by adding a new subsection that 
codifies the rule o f  necessity for a judge in a civil action.1 AS 22.20.020 relates to the 
disqualification o f  a judicial officer for cause. The draft bill also amends Rule 42(c), 
Alaska Rules o f  Civil Procedure, by incorporating the rule o f necessity.

Do you want to further define what "judge available" means? Is a judge "available" i f  the 
judge is too busy but could not be disqualified for cause?

Who should decide i f  there is an available judge? Under the court rule, the presiding 
judge decides whether there is an available judge in the district, and if  not, the chief 
justice assigns the case to another judge. Is this okay?

Please let me know if  you want to incorporate the rule for criminal proceedings. I did not 
include criminal actions within this bill draft because o f the limited peremptory 
challenges under Rule 25, Alaska Rules o f  Criminal Procedure, and the strong likelihood 
o f  finding an impartial judge from within all judges in the state.

The two cases in Alaska in which the rule or doctrine o f  necessity was discussed by the 
Supreme Court involved a challenge to the law requiring judges appointed after July 1, 
i978 to contribute to a judicial retirement system,2 and a disciplinary case against a 
lawyer before the Alaska Supreme Court.1 In the first case, the decision noted that the

1 The "rule o f necessity" is sometimes referred to as the "doctrine o f necessity." See, for 
example, In the Matter o f Neil S. MacKay, 416 P.2d 823, 838, n. 18 (Alaska 1964).

2 Hudson v. Johnstone, 660 P.2d 1180, 1183 (Alaska 1983).

3 MacKay, supra.



resolution o f the case "[was], indirectly at least, o f  financial interest to the members of 
[the] court."4 In the latter case, the lawyer sought to disqualify the court because the 
Alaska Supreme Court was involved in litigation in federal court against the lawyer and 
the bar association over the issue o f whether the Alaska Supreme Court had the authority 
to establish the procedure for and conclude disciplinary action against an attorney.5

The chronology provided by Mike Barnhill to you, concerning the Amerada Hess 
litigation and the issue o f  whether the eligibility to receive an Alaska Permanent Fund 
Dividend should disqualify a judge, presents a situation in which the rule o f  necessity 
could have been applied. However, the doctrine apparently was not considered because 
the basis for the disqualification was arguably removed and the case settled.

One interesting aspect o f  the Amerada Hess litigation and the doctrine o f necessity was 
the attempt by the oil companies to go to federal court because o f  perceived bias in state 
court. Although the issue o f bias was never fully litigated in Amerada Hess, there is a 
possibility that a party seeking disqualification for cause in state court may move a case 
to federal court, providing the requirements for federal jurisdiction are met.

If I may be o f further assistance, please advise.

DMB:med
05-177.med

Enclosure

Representative Max Gruenberg
March 14,2005
Page 2

4 Hudson, 660 P.2d at 1183.

5 MacKay, 416 P.2d 835, n. 1.
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Editor's Note: Additions are indicated by «+Text 
+ »  and 

deletions by « -T e x t-» .

Supreme Court of Alaska.
William HUDSON, Commissioner of 

Administration and the State o f Alaska, 
Appellants,

v.
Karl JOHNSTONE and Richard Avery, Appellees. 

No. 5938.

March 4,1983.

A Superior Court judge who was appointed to the 
bench after July 1, 1978, and who thus had a 
percentage of his salary deducted as his contribution 
to the judicial retirement system, brought suit 
challenging the constitutionality of statute requiring 
justices and judges appointed after July 1, 1978 to 
contribute seven percent of their base annual salary 
to the retirement system. The Superior Court, Third 
Judicial District, Anchorage, S.J. Buckalew Jr., J., 
entered summary judgment in favor o f plaintiff, and 
the State appealed. The Supreme Court, Matthews, 
J., held that justices and judges do not commence 
new "terms of office," for purposes of the Alaska 
Constitution's compensation clause, upon gaining 
the electorate's approval in a retention election, and 
it follows that the legislature, in implementing a 
contributory judicial retirement system, cannot 
constitutionally require members o f the judiciary 
already in office to contribute to such a system via a 
salary deduction, accordingly, statute requiring only 
those justices and judges appointed after July 1, 
1978 to contribute a percentage of their base annual 
salary to the judicial retirement system was 
constitutional under the equal protection clause.

Reversed.

Rabinowitz, J., filed a concurring opinion.

West Headnotes

(1) Judges 0=22(2)
227k22(2) Most Cited Cases
Were the legislature to implement a <x .tributary 
judicial retirement system by exacting salary 
deductions from justices and judges "during their 
terms of office," it would clearly run afoul of the 
compensation clause of the Alaska Constitution, 
providing that "Compensation of Justices and 
Judges shall not bt diminished during their terms of 
office, unless by general law applying to all salaried 
officers of the State." Const. Art. 4, § 13.

[2] Judges 0=>22(11)
227k22(l 1) Most Cited Cases
If there is to be a contributory retirement system for 
justices and judges, exempting those justices and 
judges already in office from the duty of 
contribution during their terms of office would be 
constitutionally compelled by the compensation 
clause of the Alaska Constitution. AS 22.25.011; 
Const. Art. 4, § 13.

|3| Constitutional Law €=>238.5 
92k238.5 Most Cited Cases

(3] Judges €=>22(2)
227k22(2) Most Cited Cases
Since no suspect classifications or fundamental 
rights are involved, Alaska statute requiring 
contribution by justices and judges to a retirement 
system does not violate either the federal or state 
equal protection clauses. AS 22.25.011; U.S.C.A. 
Const. Amend. 14.

[4] Judges 0=42
227k42 Most Cited Cases
It may become necessary for a court to render a 
decision notwithstanding that the court has a 
financial interest in the matter; under the rule of 
necessity, a judge is not disqualified to try a case 
b cause of his personal interest in the matter at 
issue if  there is no other judge available to hear and 
decide the case.

C 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(5| Judges € = > 8  
227k8 Most Cited Cases

[5] Judges 0=22(7)
227k22(7) Most Cited Cases 
Phrase "terms of office," as used in provision of the 
Alaska Constitution stating that compensation of 
justices and judges "shall not be diminished during 
their terms of office," means the period during 
which a justice or judge is entitled to hold office; a 
justice or judg*. commences office when appointed 
by the governor to fill a vacancy and the office does 
not become vacant until 90 days after the election at 
which he is rejected by a majority of those voting 
on the question, or for which he fails to file his 
declaration of candidacy to succeed himself; 
between such times, the office is not vacant and the 
justice or judge appointed to the office is thus 
entitled to hold it. Const. Art. 4, § 13; AS 22.25.011

660 P.2d 1180
660 P.2d 1180
(Cite u : 660 P.2d 1180)

(6 ] Constitutional Law 0=238.5 
92k238.5 Most Cited Cases

(6 ) Judges 0=22(2)
227k22(2) Most Cited Cases 
Justices and judges do not commence new "terms of 
office," for purposes of the Alaska Constitution's 
compensation clause, upon gaining the electorate's 
approval in a retention election, and it follows that 
the legislature, in implementing a contributory 
judicial retirement system, could not 
constitutionally require members of the judiciary 
already in office to contribute to such a system via a 
salary deduction; accordingly, statute requiring 
only those justices and judges appointed after July 
1, 1978 to contribute a percentage of their base 
annual salary to the Judicial retirement system was 
not unconstitutional under the equal protection 
clause. Const. Art. 4, § 13; AS 22.25.011.
*1181 David T. LeBlond, Asst. Atty. Gen., 
Anchorage, and Wilson L. Condon, Atty. Gen., 
Juneau, for appellants.

Robert H. Wagstaff, D. John McKay, Wagstaff, 
Middleton & Pope, Anchorage, for appellees.

Page 2

MATTHEWS, Justice.

This case involves a constitutional challenge to AS
22.25.011 requiring contribution by justices and 
judges to a retirement system. We find that the 
lower court erred in declaring the statute 
unconstitutional on equal protection grounds, and 
therefore reverse.

AS 22.25.011 states that "[ejach justice and judge 
appointed after July 1, 1978, shall contribute seven 
per cent o f the base annual salary received by the 
justice or judge to the judicial retirement system.” 
[FN1] Justices and judges appointed prior to that 
date are not required to contribute, even though the 
criteria for eligibility (AS 22.25.010) and the 
retirement pay (AS 22.25.020) are the same for hjth 
categories.

FN1. AS 22.25.011 has been amended 
since this case was argued by Ch. 137, § 
30, SLA 1982. It now reads, with 1982 
additions underlined and deletions in 
brackets:
Each justice and judge appointed after July 
1, 1978, shall contribute seven percent of 
« + th e + »  « -[H IS ]-»  base annual
salary «+received by the justice or judge 
+ »  to the «+Judl»Jal+» retirement 
system. Contributions shall be made for all 
creditable service under this chapter to a 
maximum of 15 years. This contribution 
is made in the form of a deduction from 
compensation, and is made «+even if+ » 
« -  [NOTWITHSTANDING TH AT]-» 
the compensation paid in cash to the 
justice or judge is reduced «-[THEREBY] 
- »  below the minimum prescribed by law. 
Each justice and judge is considered to 
consent to the deduction « -  [M ADE]-» 
from « -[H IS ]-»  compensation. 
Payment of compensation less the 
deduction constitutes a full «-[AN D 
COMPLETE]-» discharge «-[AN D 
ACQUnTANCE]-» of all claims and 
demands for the services rendered by « +  

judge+» « -[H IM ]-» 
covered by the payment, 

e benefits provided for 
chapter+» «-[AS

Before BURKE, C.J., and RABINOWITZ, 
MATTHEWS, and COMPTON, JJ.

OPINION

the justice or 
during the period 
except as to the 
under «+this

O 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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22.25.010-22.25.09C]-». The
contributions shall be credited « -)to  the 
retirement fund established in accordance 
with AS 22.25.048+» «-pNTO  THE 
GENERAL FUND OF THE STATE]-». 
The 1982 changes have no bearing on the 
equal protection issue raised in this case.

Superior court judge Karl Johnstone was appointed 
to the bench after July 1, 1978, and thus has seven 
per cent of his salary deducted as his contribution to 
the judicial retirement system. On August 7, 
1980 he filed a complaint in superior court against 
William Hudson, the Commissioner of 
Administration, and the State of Alaska (hereinafter 
collectively referred to as "the state"). Judge 
Johnstone sought a declaratory judgment that AS
22.25.011 was unconstitutional and an injunction 
restraining the state from making further deductions 
under that statute. [FN2]

FN2. The action was originally brought by 
Judge Johnstone and district court judge 
Richard Avery. Judge Avery has since 
resigned from the judiciary and is therefore 
no longer an active party in this case.

*1182 On March 5, 1981 the lower court entered 
summary judgment in favor of Judge Johnstone. 
The basis for its decision was as follows:

It is declared that AS 22.25 0 1 1  is 
unconstitutional as a denial of equal tection 
under the law for it creates two separ? classes of 
judges doing identical work and the first class 
appointed before July 1, 1978, can never be 
subject to the requirements of the statute even 
though they may commence new terms or new 
judicial positions after July 1,1978.

The lower court directed the state to cease 
deducting seven per cent from Judge Johnstone's 
sa'ary and further ordered it to return to him all 
amounts previously collected. It also awarded 
Judge Johnstone $1,500 in attorney's fees. The 
state has appealed.

It is clear from the record below that had AS
22.25.011 read, "Each justice and judge 
commencing a new term o f office after July 1, 1978 
shall contribute seven per cent," the lower court 
would have found the statute constitutionally valid.

660 P.2d 1180
660 P.2d 1180
(Cite as 660 P.2d 1180)
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Article IV, section 13 of the Alaska Constitution 
provides:

Justices, judges and members o f the judicial 
council and the Commission on Judicial 
Qualifications shall receive compensation as 
prescribed by law. Compensation o f  justices and 
judges shall not be diminished during their terms 
o f office, unless by general law applying to all 
salaried officers of the State.

(Emphasis added).

[1][2] Were the legislature to implement a 
contributory judicial retirement system [FN3] by 
exacting salary deductions from justices and judges 
"during their terms of office," it would clearly run 
afoul o f the compensation clause of article IV, 
section 13. Requiring a judge to contribute via a 
salary deduction to a retirement system diminishes a 
judge's compensation. See Carper v. Stiftel, 384 
A.2d 2, 6-7 (Del. 1977); Wilson v. Marsh, 162 Neb. 
237, 75 N.W.2d 723, 730 (Neb.1956). I f  there is 
to be a contributory retirement system, exempting 
justices and judges already in office from the duty 
of contribution during their terms of office would 
therefore be constitutionally compelled by article 
IV, section 13.

FN3. That the state may validly implement 
a contributory Judicial retirement system 
is clear. Alaska Const, art. IV, § 11 
provides in relevant part:
Justices and judges shall be retired at the 
age of seventy except as provided in this 
article. The basis and amount of 
retirement pay shall be prescribed by law.

[3] Institution of a contributory retirement system, 
rather than one which is noncontributory, will 
substantially further a legitimate economizing 
purpose. Since no suspect classifications or 
fundamental rights are involved, AS 22.25.011 does 
not violate either the federal or the state equal 
protection iauses. See Rose v. Commercial 
Fisheries Entry Commission, 647 P.2d 154, 158-59 
(Alaska 1982); Pharr v. Fairbanks North Star 
Borough, 638 P.2d 6 6 6 , 669-70 (Alaska |o°,l). 
Differences in compensation between otherwise 
similarly situated judgej which result from n state's 
compensation clause have readily withstood federal 
equal protection scrutiny. See Kavanagh v. Brown,

C 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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206 F.Supp. 479, 482-85 (E.D.Mich.), affd per 
curiam, 371 U.S. 35, 83 S.Ct. 143, 9 L.Ed.2d 112 
(1962); Taylor v. State, 360 Mich. 146, 103 
N.W.2d 769, 773-74 (Mich.1960); Shubat v. State, 
157 Mont 143, 484 P.2d 278, 284-86 (Mom. 1971). 
Furthermore, if  the disoarate treatment occasioned 
by AS 22.25.011 is mandated by article V , sectio.i 
13 of the Alaska Constitution, a state equal 
protection challenge w ill similarly be o f no avail. 
Cf. Park v. State, 528 P.2d 785, 786-87 (Alaska 
1974) ("It is a well accepted principle of judicial 
construction that whenever reasoiiably possible, 
every provision o f the Constitution should be given 
meaning and effect, and related provisions should 
be harmonized").

AS 22.25.011 states, however, that justices and 
judges "appointed " after July 1, 1978 must 
contribute. As is evident from the trial court's 
memorandum of decision, it is the legislature's use 
of that word which the court found repugnant. The 
lower court reasoned that since justices and judges 
appointed prior to July 1, 1978 "may *1183 
commence new terms" aftc. that date, article IV, 
section 13 does not require that the legislature 
forever exempt 3uch justices and judge* from 
having to contribute to the retirement system. The 
lower court obviously construed the phrase "terms 
of office" in article IV, section 13 as referring to the 
ten year and six year intervals between retention 
elections for justices and judges, respectively, 
established by article IV, section 6  of the Alaska 
Constitution. [FN4] Judge Johnstone argues that 
this is the proper construction of that phrase. The 
state, on the other hand, maintains that for purposes 
of article IV, section 13 justices and judges serve a 
single term of office until rejected by the electorate.

FN4. Alaska Const, art. IV, § 6 provides:
Each upreme court justice and superior 
court judge shall, in the manner pro vie'*d 
by law, be subject to approval or rejection 
on a nonpartisan ballot at the first general 
election held more than three years after 
his appointment. Thereafter, each 
supreme court justice shall be subject to 
approvrl or rejection in a like manner 
every tenth year, and each superior court 
judge, every sixth year.

Before addressing this issue, we think it

Page 4

appropriate to note that its resolution is, indirectly 
rt least, o f financial interest to the members of this 
court For example, were we to construe the phrase 
"terms of office” in article IV, section 13 as urged 
by Judge Johnstone, and hold AS 22.25.011 
unconstitutional, it is conceivable that the 
legislature might enact a statute requiring justices 
and judges presently on the bench to contribute to 
the retirement system upon gaining approval at uieir 
next retention election. The existence of such a 
financial interest calls into question the propriety of 
this court deciding the case. See Code of Judicial 
Conduct, Canon 3(CX1). While article IV, section 
16 of the Alaska Constitution confers authority on 
the Chief Justice to "assign judges from one court 
or division thereof to another for temporary 
service," all such judges likewise have a financial 
interest in the outcome of this case.

[4] Fortunately, this dilemma has been dealt with 
before. In cases such as this, the law recogr..zes 
that it may become necessary for a court to render a 
decision notwithstanding that the court has a 
financial interest in the matter. See, e.g., United 
States v. Will, 449 U.S. 200, 213-16, 101 S.Ct. 471, 
480-81, 6 6  L.Ed.2d 392, 405-06 (1980); Atkins v. 
United St”  *, 556 F.2d 1028, 1035-40 (Ct.Cl.1977)
; Olson v. dry, 27 Calrid 203, 164 Cal.Rptr. 217, 
220, 609 P.2d 991, 994 (Cal.1980). Under the rule 
of necessity "a judge is not disqualified to try a case 
because of his personal interest in the matter at 
issue if  there is no other juige available to hear and 
decide the case." Atkins v. United States, 556 F.2d 
at 1036. To hold otherwise "would result in a 
denial of a litigant’s constitutional right to have a 
question, properly presented to such court, 
adjudicated." State ex rel. Mitchell v. Sage Stores 
Co., 157 Kan. 622, 143 P.2d 652, 656 (Kan. 1943) 
(auoted with approval in United States v. Will, 449 
U.S. at 214, 101 S.Ct. at 480, 6 6  L.£d.2d at 405).
The rule of necessity is applied in cases where M[lJo 
disqualify one would disqualify all...." Olson v. 
Cory, 164 CaJ.Pptr. at 220, 609 P.2d at 994. That 
being the situation here, we conclude that this case 
is a proper one in which to invoke the rule.

Turning to the merits, both parties rely heavily on 
Buckalew v. Holloway, 604 P.2d 240 (Alaska 1979) 
in support of their respective positions concerning 
the meaning of "terms of office" for purposes of 
article IV, section 13. In that case the court was

O 2005 Thomson/V est. No Claim to Orig. U.S. Govt. Works.
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called upon to construe the meaning of the word 
"terms" as used in article IV, section 4 of the Alaska 
Constitution. That section states:

Supreme court justices and superior court judges 
shall be citizens of the United States and of the 
State, licensed to practice law in the State, and 
possessing any additional qualifications 
prescribed by law. Judges of other courts shall 
be selected in a manner, fo r  terms, and with 
qualifications prescribed by law.

(Emphasis added). At issue was the validity o f AS 
22.15.170(c), which in pertinent part provides that 
"(ejach magistrate serves *1184 at the pleasure oj 
the presiding judge o f the superior court in the 
district for which appointed." (Emphasis added). 
Holloway, a magistrate who had been terminated 
pursuant to this statute, claimed that "at the pleasure 
o f' did not comport with the requirement of article 
IV, section 4 that "[jjudges of other courts shall be 
selected ... for terms ... prescribed by law." 
According to Holloway, the word "terms" as used in 
that section referred to a period of service fixed in 
time. We disagreed, stating that: "[W]e do not 
believe it was intended to imply such a precise 
limitation. A broader definition of the word, 'the 
tine for which something lasts'... is in closer accord 
with the apparent purposes of article IV, section 4." 
604 P.2d at 244 (footnote omitted).

In reaching our decision in Buckalew, we did note 
in passing that article IV, section 6 , governing 
judicial retention elections, "specifies the 'terms' of 
the justices and judges of the supreme and superior 
courts." Id. According to Judge Johnstone, this 
statement is dispositive o f the issue raised here. 
However, that sentence must be read in its proper 
context. For we went on to explain that "[tjhe 
'terms' thus delineated constituted a rejection of the 
federal judicial system, in which federal judges 
serve no 'term', but remain in office for life unless 
impeached." Id. (footnote omitted). By no means 
were we purporting to say that the word "terms" for 
purposes of article IV, section 13 necessarily refers 
to the intervals between retention elections s.-t forth 
in article IV, section 6 . Indeed, we suggested that 
the word "terms" as used in article IV, section 13 
had a different meaning:

As originally adopted, the constitution ... used 
"term" generally to describe the period in office 
of all justices and judges, art. IV, § 13.

660 >\.2d 1180
660 P.7d 1180
(CiU as: 660 P.2d 1180)
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With the exception o f art. IV, whereever "term" 
or "service at the pleasure o f  appears in the 
constitutional text originally adopted ... the 
reference is to a period of service for a particular 
office, thus allowing the drafters to be precise, in 
their terminology. The language of art IV, §§ 4 
and 13, on the other hand, applies to any judge of 
any court the legislature might create, and "term" 
in that context may intend only the more general, 
though equally valid connotation o f any limitation 
on a period of service. C.f. Webster’s Third New 
International Dictionary (1971) ("a limited or 
definite extent o f time"); Black's Law Dictionary 
(4th ed. 1968) ("the period during which elected 
officer or appointee is entitled to hold office").

604 P.2d at 244 nn. 13, 14.

[5] In our view, the phrase 'terms of office" as 
used in article IV, section 13 means the period 
during which a justice or judge is entitled to hold 
office. Under our constitutional framework, a 
justice or judge commences office when appointed 
by the Governor to till <* vacancy. Alaska Const, 
art. IV, § 5. The office does not become vacant 
until "ninety days after the election at which he is 
rejected by a majority of those voting on the 
question, or for which he fails to file his declaration 
of candidacy to succeed himself." Id. art. IV, § 7. 
Between such times the office is not vacant and the 
justice or judge appointed to the office is thus 
entitled to hold it.

To hold otherwise would, in our judgment, vitiate 
the proscription against diminishing the 
compensation of justices and judges during their 
terms of office. In discussing the compensation 
clause found in article III, section 1 of the federal 
constitution, the United States Supreme Court has 
noted:

The Compensation Clause has its roots in the 
longstanding Anglo-American tradition of an 
independent Judiciary. A Judiciary free from 
control by the Executive and the Legislature is 
essential if  there is a right to have claims decided 
by judges who are free from potential domination 
by other branches of government.... Hamilton, in 
The Federalist No. 79, p. 491 (1818) (emphasis 
deleted), emphasized the importance of protecting 
judicial compensation:
*1185 "In the general course of human nature, a
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power over a man's subsister, j amounts to a
power over his will."

United States v. Will, 449 U.S. 200, 217-18, 101 
S.Ct. 471, 482, 6 6  L.Ed.2d 392, 407-08 (1980). 
That the drafters of Alaska's constitution sought to 
insulate the judiciary from political pressure that 
might interfere with its impartiality is clear: "There 
is no doubt that judicial independence was a 
paramount concern of the delegates...." Buckalew 
v. Holloway, 604 P.2d 240, 245 (Alaska 1979) 
(footnote omitted); see 1 Proceedings of the 
Constitutional Convention 586-602. Were we to 
construe article IV, section 13 as urged by Judge 
Johnstone, the legislature could diminish a justice's 
or judge's compensation every ten or six years, 
respectively. Such a construction, we believe, 
would be contrary to the underlying purpose of the 
compensation clause.

[6 ] Accordingly, we hold that justices and judges 
do not commence new "terms of office" for 
purposes of article IV, section 13 upon gaining the 
electorate's approval in a retention election. It 
follows that the legislature, in implementing a 
contributory judicial retirement system, could not 
constitutionally require members of the judiciary 
already in office to contribute to such a system via a 
salary deduction. That being the case, Lie 
legislature's use of the word "appointed" in AS
22.25.011 of necessity passes muster under equal 
protection. See, e.g., Kavanagh v. Brown, 206 
F.Supp. 479, 482-85 (E.D.Mich.), a ffd  per curiam, 
371 U.S. 35, 83 S.Ct. 143, 9 L.Ed.2H 112 (1962).
The lower court therefore erred r. holding AS
22.25.011 unconstitutional on equal protection 
grounds.

Judge Johnstone also has argued that the judgment 
of the superior court can be affirmed on another 
ground His argument is that AS 22.25.011 
violates article XII, section 7 of the Alaska 
Constitution [FN5] because the statutory 
requirement that judicial contributions be credited 
into the general fund rather than a separate account 
constitutes an impairment o f accrued benefits. This 
argument has, however, been mooted by the 1982 
amendments to AS 22.25.011 [FN6 ] and by related 
legislation establishing a judicial retirement 
system. AS 22.25.048

660 P.2d 1180
660 P.2d 1180
(Cite ai: 660 P.2d 1180)
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FN5. Art. XII, § 7 of the Alaska 
Constitution states :
Retirement Systems. Membership in 
employee retirement systems of the State 
or its political subdivisions shall constitute 
a contractual relationship. Accrued 
benefits o f these systems shall not be 
diminished or impaired.

FN6 . See note 1 supra

The judgment of the superior court is REVERSED.

CONNOR, J., not participating.

RABINOWITZ, Justice, concurring.

I disagree with the court's conclusion that justices 
and judges do not commence new "terms of office" 
for purposes of article IV, section 13 upon gaining 
the e'ectorate's approval in a retention election. 
Thus, I would hold that article IV, section 13 does 
not compel the use o f the word "appointed" in AS 
22.25.011.

My reasons for disagreeing with the court's holding 
that the phrase "terms of office," as used in article 
IV, section 13, refers to the periods which a justice 
or judge is entitled to hold office are as follows'

In Buckalew v. Holloway, 604 P.2d 240 (Alaska 
1979), we said in part:

Article TV, section 6  specifies the "terms" of the 
justices and judges of the supreme and superior 
courts:
Each supreme court justice and superior court 
judge shall, in the manner provided by law, be 
subject to approval or rejection on a nonpartisan 
ballot at the first general election held more than 
three years after his appointment. Thereafter, 
each supreme court justice shall be subject to 
approval or rejection in a like manner every tenth 
year, and each superior court judge, every sixth 
year.
The "terms" thus delineated constituted a 
rejection of the federal judicial system, in *1186 
which federal judges serve no "term", but remain 
in office for life unless impeached. The framers 
of the Alaska Constitution expressly sought a 
system in which justices and judges would be 
accountable for their performance in office.
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604 P.2d at 744 (footnote omitted).

In my view, this language supports Judge 
Johnstone's contention that the Buckalew court 
concluded that judicial terms delineated by article 
JV last from one retention election to the next. The 
rejection o f the federal scheme essentially 
repudiated a system in which it was presumed that a 
judge sat on the bench indefinitely once appointed. 
Furthermore, a judge had a right to stay on jie 
bench for life unless impeached. Alaska adopted a 
compromise between "elective" arid "appointive" 
methods of selection of the judiciary, creating a 
system in which a judge has a right to remain on the 
bench only until the next retention election, barring 
impeachment Thus, he has a definite "term of 
office," which may be renewed but is not his by 
right thereafter. Cases interpreting constitutional 
clauses limiting the power of the legislature to alter 
official salaries during a "term of office" almost 
unanimously construe "term" to refer to the period 
during which an officer occupies his position by 
right. [FN1]

FN1. See the following oases construing 
"term" as used in constitutional clauses 
prohibiting decreases or increases in 
compensation during the terms of office of 
designated officials. Bayley v. Garrison, 
190 Cal. 690,214 P. 371 (Cal.1923):
" The general rule, however, seems to be 
that this constitutional prohibition against 
changing *he salary of a public officer 
during his term of office applies only to 
officers who have a fixed and definite 
term, and does not apply to appointive 
officers, who hold only at the pleasure of 
the appointing power.'"
214 P. at 872, quoting 37 L.R.A.(N.S.) 
389. Kratzer v. Commonwealth, 228 Ky. 
684,15 S.W.2d 473 (Ky.App.1929):
As applied to office the word "term" 
speaks with reference to the office itself, 
and not to the tenure of the incumbent ....
It means the fixed period o f time during 
which an officer or appointee is entitled to 
hold the office, perform its functions, 
enjoy its privileges and emoluments.
15 S.W.2d at 474-75 (citation omitted). 
State v. Board o f Commissioners, 29 N.M. 
209,222 P. 654 (N.M. 1924):

660 P.2d 1180
660 P.2d 1180
(Cite as: 660 P.2d 1180)
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It has been many times held that such a 
provision does not apply to an office held 
during the pleasure of and subject to 
removal of the appointing power .... This 
is due to the fact that such persons have no 
"term of office" within the intendment of 
such constitutional provision. To come 
within its terms an office must have a fixed 
and definite tenure of office.
222 P. at 655.

The conclusion that judges and justices serve a 
single term during their tenure on the bench is 
belied by the words of George McLaughlin, 
Chairman of the Constitutional Judicial Committee. 
After explaining the rationale for the proposed 
article IV compromise between "appointive" and 
"elective" judicial systems, he set out the scheme 
for retention elections:

I might cany on a bit and point out what happens 
in terms after the governor does appoint from  the 
list presented to him as under the Missouri Plan. 
Roughly, three and one-half or four years later, 
the judge is required, every judge without 
exception, is required to go on the ballot for 
approval by the voters. Does he have to s.pend 
any money? No sir. What is the requirement? 
lie only requirement on a nonpartisan ballot 

could be, "Shall Judge 'Blank' be retained in 
office?" The Missouri Plan provides and the 
New Jersey Plan in substance provides (my 
figures are rough), that roughly a year and 
one-half after appointment the judge will be put 
on the ballot to determine whether or not the 
public desires to retain him. It was the view of 
the Committee that in order to attract good men 
to become candidates, the only way we could 
assure the attraction o f good candidates was to 
assure them they would be in office at least for a 
period of three and one-half years.

1 Proceedings of the Constitutional Convention 
585-86 (emphasis added).

In discussing particularities, he again referred to 
the interval between retention elections as a "term":

As I presume, the question is, why did we 
determine that the judges of the supreme *1187 
court should serve ten years. I personal'y voted 
for twelve. The Committee decided that ten was 
the average, and the Committee when it dee ded
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tiiu  ten was the average, followed the 
recommendation of the conference of the Chief 
Justices of the United States, at which they 
recommended that the term o f judges o f the 
appellate courts be not less than ten years. In 
fact, as I say, I reduced it two years, and Mr. 
Robertson decreased his an intangible amount, 
from lifetime to ten years. As the practice is in 
other courts, that is those which have revised their 
judiciary article in recent years, California, the 
supreme court has a term o f twelve years. All 
justices of the supreme court, district court-that 
is the intermediate appellate courts-is twelve 
years, and the superior court, which is the trial 
court, is six years. In New Jersey, the supreme 
court judges hold fo r  seven years .... It is the 
feeling of the Committee, because of the selective 
process, that is, screening for initial appointment 
and the fact that four years thereafter, every 
judge, that is, a maximum of four years, every 
supreme court judge and every superior court 
judge would be up for re-election, that there 
would be enough of a public control over them 
that long terms would be more desireable.

Id. at 611-12 (emphasis added).

Del jate Victor Rivers, also used "term" to refer to 
that interval:

Now we ask that the judge sit inviolate in that 
position for ten years. If  he is a good judge, a 
fair and just judge, it is my opinion that he should 
have no fear in going before the electorr.te, 
because it has been my observation that a man 
who sticks to his principles and does not 
compromise principles with expediency and is 
generally known to be honest will even be elected 
and re-elect-d to political office. Six years is a 
term for which we elect a senator.

Id. at 613 (emph-sis added). From these excerpts, 
it is clear that die framers conceived of the "terms" 
of judges and justices enduring until the electorate 
expressed its opinion at scheduled retention 
elections.

Despite my conclusion that article IV, section 13, 
does not furnish justification for the use of 
"appointed" in AS 22.25.0M, I concur in the court’s 
holding that the statute "passes muster under equal 
protection."

660 P.2d 1180
660 P.2d 1180
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Article XII, section 7 o f the Alaska Constitution 
provides:

Membership in employee retirement systems of 
the State or its political subdivisions shall 
constitute a contractual relationship. Accrued 
benefits ... shall not be diminished or impaired 
(emphasis added)

In my view, the existence of this constitutional 
provision justifies the use of the word "appointed" 
in AS 22.25.011. For under the provisions of 
article XII, section 7, justices and judges appointed 
on or before July 1, 1978, are constitutionally 
entitled to receive benefits under the 
non-contribution retirement system established prior 
to the enactment of AS 22.25.011. Thus the 
legislature is precluded from requiring such judges 
to contribute toward their retirement benefits even 
when they commence new "terms of office."

In State v. Allen. 625 P.2d 844 (Alaska 1981), we 
considered whether officials who were participating 
in the Elected Public Officers Retirement System 
(EPORS) at the time of its repeal by referendum, 
but who were not then entitled to benefits, would be 
entitled to benefits under that system upon 
retirement Although the system had remained in 
effect for only 9 1/2 months, this court concluded, 
on the strength of article XII, section 7, that they 
would. In reaching this holding we further 
concluded that Tights accrued by [public officials] 
under EPORS were not subject to any implied 
condition subsequent to repeal by the electorate and 
that those rights remain fully enforceable." [FN2]

FN2. See Allen. 625 P.2d at 849.

In Hammond v. Hojffbeck, 627 P.2d 1052 (Alaska 
1981), we again addressed the requirements of 
article XII, section 7. The issue was the validity of 
certain amendments *1188 to Public Employees 
Retirement System « -  [PERSj-» which reduced 
disability and death benefits. We held that an 
employee's rights in a system such as PERS vest 
upon employment and enrollment in the system, 
rather than at the time an employee became eligible 
for benefits. We further held the amendments 
unconstitutional as to those employees which had 
been hired prior to the amendments and who did not 
elect to be covered by the system  as amended. [FN3J
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FN3. See Hammond, 627 P.2d at 1055-57,
1059.

In my view, State v. Allen and Hammond v.
Hoffbeck preclude the legislature from requiring the 
members of the judiciary appointed on or before 
July 1, 1978, from contributing toward their 
retirement benefits, absent some offsetting 
comparable new advantage. [FN4] Therefore, I 
concur with the court's holding that the superior 
court erred in ruling AS 22.25.011 unconstitutional 
on equal protection grounds.

FN4. In Hammond we said that article 
XII, section 7 "does not preclude 
modifications o f the system; [it] does, 
however, require that any changes in the 
system that operate to a given employee's 
disadvantage must be offset by comparable 
new advantages to that employee." 627 
P.2d at 1059.

660 P.2d 1180

END OF DOCUMENT

660 P .2d 1180 ra c e  9
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OPINION: 1*1400] OPINION

GOODWIN, Circuit Judge:
Exxon Corporation ("Exxon") nl appeals an order 

dismissing its 42 U.S.C. § 1983 lawsuit and denying its 
prayer to enjoin certain Alaska state court litigation over 
state oil and gas royalties. Exxon contends that the state 
court litigation violates its due nocess right to an unbi­
ased forum. Because a puiiai settlement has substantially- 
changed the posture * the cast utd because the fac­

tual record is now insufficient to review Exxon's claims 
on th r r  [**2] merits, we dismiss for lack o f ripeness, 
vacating the district court's order.

nl Chevron U.S.A., Inc. ("Chevrou") was orig­
inally a coparty to Exxon's appeal; however, 
Chevron and Alaska settled, agreeing to dismiss 
Chevron's appeal, No. 92-35389, and to dismiss 
Chevron as a party to the State's cross- appeal, No. 
92-35323 cor convenience, we refer to Exxon as 
the sole appellant and cross-appellee throughout

I.
In 1977, the State of Alaska filed a state court action 

against Exxon and eighteen other companies producing 
gas and oil on Alaska's North Slope ("the producers”). 
See Alaska v. Amerada Hess Corp. el at, Civil No. UU- 
77-847 (hereinafter "the A N S Royally L itigation'). The 
State sought a declaration of its rights under certain min­
eral leases which require the producers to pay [*1401] 
royalties on the gas and oil they extract from state lands.

In 1983, the State amended its complaint to add a 
claim for underpayment of past royalties, alleging that the 
producers had systematically underestimated the value of 
certain [**3] gas and oil. The producers counterclaimed 
for overpayment o f royalties. The parties agreed to sever 
the gas royalty and other gas claims from the oil royalty 
claims and to litigate the oil royalty claims first.

In 1987, after extensive discovery on the oil royalty 
claims, several producers, including Exxon, filed suit in 
federal court, contending that the pending ANS Royalty 
Litigation violated their due process rights and request­
ing injunctive and declaratory relief under 42 U.S.C. §  
1983. Standard Alaska Production Co. v. Schaible, No.
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87-621 (D. Alaska, Nov. 2, 1987). The complaint al­
leged that the outcome of the ANS Royalty Litigation 
would substantially affect the Alaska Permanent Fund, 
and, consequently, the annual Permanent Fund dividends 
Alaska residents receive each year. n2 Because Alaska 
state judges and potential jurota are eligible to receive 
Permanent Fund dividends, the producers argued, they 
had a financial interest in the case, rendering them uncon­
stitutionally biased.

n2 The Alaska State Constitution requires state 
administrators to place 25% of all state oil and 
gas royalties in the Alaska Permanent Fund which 
is used only for income-producing investments. 
Alaska Const Art IX { 15. Under the Permanent 
Fund Dividend Program, enacted in 1982, the State 
pays Alaska residents approximately 50% of the 
income received each year from these investments. 
Alaska Stat. §§ 43.23.045(b), 37.13.140. Each per­
son who has resided in Alaska for a year or more-  
and thus all Alaska state judges, potential jurors, 
and their family members -  are eligible to receive 
there payments or Permanent Fund dividends. In 
fact, since Alaska judges must have resided in 
Alaska for five years and Alaska jurors are se­
lected from a list of Permanent Fund recipients, 
see Alaska Stat. j  09.20.050(b), jurors and judges 
are, by definition, eligible to receive Permanent 
Fund dividends. Between 1988 and 1992, the an­
nual Permanent Fund dividend paid to each resident 
ranged from $826.90 to S952.63, or approximately 
$3,600 for a family of four.

1**41
Tben-District Judge Kleinfeld, an Alaska state resi­

dent, recused himself from the federal case, agreeing that 
one might question the ’impartiality of a judge who re­
ceives Alaska Permanent Fund dividends, but expressly 
declining to reach the due process issue or rule on the 
fairness of the state court forum. R.T. March 8,1988. The 
Chief Judge of the Ninth Circuit then appointed Judge 
Belloni, a non-Alaskan, to hear the case.

Judge Belloni ultimately dismissed the producers' $ 
1983 complaint without prejudice, rejecting the State's 
Eleventh Amendment defense, but holding that the con­
troversy was not ripe f o r federal review because the pro­
ducers had not raised the bias issue in a state court motion 
to disqualify. Judge Belloni challenged the State to pro­
vide a fair forum, and invited the producers "to re-open 
this federal case" if "the State Officials fail to provide 
an unbiased forum within a reasonable time." Standard 
Alaska Prod. Co. v. Schraible, No. 87-521, Unpublished 
Opinion at 7 (D. Alaska June 20, 1988). We affirmed,

agreeing that "until a proper motion for disqualification 
is made in the state court, the disputed factual questions 
concerning the alleged bias of all Alaska [**5] judges and 
jurors cannot be reviewed by any federal court" Standard 
Alaska Prod. Co. v. Schaible, 874 F.2d 624, 630 (9th Cir. 
1989), cert, denied. 495 U.S. 904 (1990).

After we decided Schaible. the Alaska legislature 
amended the Permanent Fund dividend legislation to pro- 

. vide that "income earned on money awarded after trial" 
in the ANS Royalty Litigation would "not [be] avail­
able for distribution to the dividend fund." Alaska Stat. 
§ 43.23.045(b) (1989) (repealed *991). In addition, the 
Alaska Supreme Court amended Alaska Rule of Civil 
Procedure 47(c) to provide that an Alaska juror's eligibil­
ity to receive Permanent Fund dividends did not constitute 
grounds for challenging the juror for cause. n3

n3 The amended rule allows challenges for 
cause when the juror "has a financial interest, other 
than that of a taxpayer or a permanent fund divi­
dend recipient in the outcome of the cs<: ” Alaska 
R. Civ. P. 47(cX 12) (1989j.

After the Supreme Court denied [**6] certiorari, 
Schaible, 495 U.S. 904 (1990), and the state court im­
posed (*1402] a deadline for filing a motion to disqual­
ify, Exxon moved to disqualify Alaska Superior Court 
Judge Carpeneti, who was presiding over the state court 
litigation. n4 Exxon argued that the I9«9 amendment 
had not cured the bias problem because it did not ad­
dress: (1) payments received pursuant to a declaratory 
judgment; (2) payments received as a result of a settle­
ment or summary judgment; or (3) payments received 
as a result of royalty-in-kind adjustment clauses. Judge 
Carpeneti issued a "Notice of Intention to Grant Motion 
for Disqualification," concluding that judges who receive 
Permanent Fund dividends have a "direct financial inter­
est or another interest \. hich strongly resembles a direct 
interest in the outcome of this case," and ruling that the 
1989 amendments had not eliminated that interest In re 
ANS Royalty. No. UU-77-847, Order No. 91-9 at 9 (Sup.
Ct Alaska March 14,1991). Judge Carpeneti also found 
that the "Rule of Necessity" did not apply. Id. He gave the 
state seventy days to remedy the bias problem.

n4 Exxon contends that this motion was based 
exclusively on state law and argues that it expressly 
reserved its "right” to have federal courts decide 
federal constitutional issues. Appellants' Br. at 14 
n.6 (citing England v. Louisiana State Bd. o f Med. 
Examiners. 375 U.S. 411. 11 L  Ed. 2d 440. 84 S.
Ct. 461 (1964)).
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In response, in May 1991, the Alaska legislature again 
amended Alaska SlaL § 43.23.045, replacing the 1989 
amendment with an amendment requiring tiny award re­
ceived as a result of the ANS Royally Litigation (includ­
ing royalty-in-kind adjustments from third parties and 
interest earned on such funds) to be deposited into the 
Permanent Fund principal and not made available for dis­
tribution as dividends. Alaska Stat. § 43.23.045(e) (1991) 
(current version at Alaska Stat § 37.13.145(d) (1992)). n5 
The legislature also enacted a section providing that the 
amendment would be automatically repealed if  the Alaska 
Supreme Court held that eligibility to receive Permanent 
Fund dividends under the unamended statute would not 
disqualify a judge or juror from hearing the ANS Royalty 
Litigation. Alaska Stat. § 43.23.045(e) (1991) (current 
version at Alaska Stat. § 37.13.145(d) (1992)).

n5 The amended statute provides that

... income earned on money awarded in or received 
as a result of [the ANS Royalty Litigation], includ­
ing settlement, summary judgment, or adjustment 
to a royalty-in-kind contract that is tied to the out­
come of this case, or interest earned on the money, 
or on the earnings of the money shall be treated 
in the same manner as other income of the Alaska 
permanent fund, except that it is not available for 
distribution to the dividend fund, and shall be an­
nually deposited into the principal of the Alaska 
permanent fund.

1**8]
Judge Carpeneti ruled that these amendments cured 

the bias problem and denied Exxon's motion to disqualify. 
Exxon filed a motion to reconsider, arguing that the newest 
amendments did not eliminate the bias problem because 
they did not address the producers' counterclaims and be­
cause the repeal provision "reinforced" each Alaskan's 
interest Judge Carpeneti denied the motion to reconsider, 
ruling that the producers had waived any challenge based 
on the counterclaims and rejecting Exxon's reliance on 
the repeal provision on its merits. A second superior court 
judge affirmed, and the Alaska Supreme Court summar­
ily denied Exxon's petition for review and motion for an 
expedited appeal. BP Exploration v. A'iska, No. S-4654, 
S-4662, S-4689 (Alaska filed Aug. 23, 1991).

Euon and Chevron then filed die instant § i 983 action 
in federal court, again seeking to enjoin the ANS Royalty 
Litigation. Exxon moved to disqualify Judge Singleton, 
the Alaska District Judge assigned to the federal case. 
Judge Singleton denied Exxon's motion to disqualify, rul­

1**7] ing that a citizen's eligibility to receive Permanent Fund 
dividends is a "bare expectancy," not a financial interest, 
and noting that even [**9] if  justification for recusal ex­
isted, the Rule of Necessity might require him to bear 
the case. Exxon Corp. k Heinze, 792 F. Supp. 72, 76 
(D. Alaska 1992) (citing United States v. Will, 449 U.S. 
200, 212-16, 66 L  Ed 2d 392, 101 S. Ct. 471 (1980)). 
Chief Judge Holland, reviewing Judge Singleton's ruling 
pursuant to 28 U.S.C. § 144, affirmed. Exxon Corp. v. 
Heinze, 792 F. Supp. 77, 79 (D. Alaska 1992).

Judge Singleton then denied the producers' motion for 
a preliminary injunction and [*1493] dismissed the com­
plaint with prejudice, relying on the Rule of Necessity. 
R.T. March 12,1992 at 17. Exxon and Chevron appealed. 
Thereafter, in April 1992, Chevron and Exxon settled the 
oil royalty claims and counterclaims. Thv severed gas 
claims and counterclaims remain.

n.
Both parties agree that the posture of this case has 

changed significantly since Judge Singleton dismissed 
it  Both partie.. however, urge us to reexamine Judge 
Singleton's orders in light of the facts as they then ex­
isted. We decline to do so. Because of the settlement, 
the [**10] correctness of Judge Singlettr'” rulings, on 
the facts as they then existed, is moot Northern Alaska 
Envtl. Ctr. v. Hodel, 803 F.2d 466, 469 (9th Or. 1986). 
We will not issue an advisory opinion on the merits of 
Judge Singleton's various orders regarding the settled oil 
claims.

However, Exxon urges that its appeal is not entirely 
moot as the severed gas claims and counterclaims re­
main. It asks us to decide if the same bias problems apply 
to the remaining claims and notes that Judge Singleton's 
dismissal with prejudice may preclude it from returning to 
federal court Exxon also emphasizes that litigation before 
financially interested judges and jurors raises fundamen­
tal issues of due process, even when the judges' financial 
interest is relatively small. See Connally v. Georgia, 429 
U.S. 245, 251, 50 L  Ed. 2d 444, 97 S. Ct. 546 (1977) 
(paying magistrates a $5 fee for granting a search warrant 
application, but nothing for denying warrant applications, 
violates due process); Tumey v. Ohio. 273 U.S. 510, 523, 
532, 71L. Ed. 749, 47 S. Ct. 437(1927) [**11] (paying 
adjudicator $12 per conviction, but nothing for acquittals, 
violates due process).

We agree that "the Due Process Clause entitles a per­
son to an impartial and dirinterested tribunal,” Marshall 
v. Jerrico, Inc., 446 U.S. 238, 242, 64 L  Ed. 2d 182,100 
S. Ct. 1610 (1980), and that "[a] fair trial in a fair tribunal 
is a basic requirement of due process." In re Murchison,
349 U.S. 133, 136, P9 L Ed. 942, 75 S. Ct 623 (1955).
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n6 Moreover, like the more ruingent federal judge*' dis- 
qualificatioa statutr, 28 U.S.C. j  435. die Constitution is 
concerned not only with actual bias but also with "the ap­
pearance of justice.* Id. Thus, the question is not whether 
the Alsska judges nnd juror* are actually biased or even 
whether they "would do their very best to weigh the sciles 
of justice equally lietween contending parties," Id, but 
whether the alleged pecuniary interest is sufficiently "di­
rect, personal, [ami] substantial" that it "would offer a 
possible temptation to the average man." Tumey, 273 US 
at 523, 532. 1**12] n7 Regardless of his personal in­
tegrity, "no man c.in be the judge in his own case [or] 
try cases where be has an interest in the outcome." In re 
Murchison. 349 U.S. at 136.

n6 See also Aetna Life Ins. Co. m Lavoie, 475 
US 813. 822, 89 L  Ed. 2d 823, 106 S. Q. 1580 
(1986); Withrow v. Larkin. 421 U.S. 35. 47. 43 L  
Ed. 2d 712. 95S  Ct. 1456 (1975) (The "probability 
of actual bins on the part of a judge or decision­
maker is toe high to be constitutionally tolerable" 
when "the adjudicator has a pecuniary interest in 
the outcome."); Gibson v. Berryhill, 411 US 564, 
36 L. Ed. 2d 488, 93 S. Ct. 1689 (1973); Ward v. 
Village o f Monroeville. 409 U S 57, 34 L  E4. 2d 
267. 93 S. Ct. 80 (1972).

n7 But see In re New Mexico Natural Gas 
Antitrust Litigation, 620 F.2d 794 (10th Cir. 1980) 
(reversing judge's decision to recuse himself from 
a case which might reduce state residents' utility 
bills); In re Virginia Elec. 4k Power Co., 539 F.2d 
357 (4th Cir. 1976) (same).

1**13]

However, os /Masks emphasizes, this case also im­
plicates other serious issues, such as a state's sovereign 
interest in its courts, the need to prevent the federal sys­
tem from being used as a strategic forum for delay, and 
litigants' interest in the speedy resolution of cases. Federal 
courts have long hesitated to interfere with on-going state 
litigation, and have repeatedly recognized the dangers of 
doing so. See, e.g.. Younger v. Harris, 401 U.S. 37. 43. 27 
I Ed. 2d 669, 91 S. Ct. 746 (1971). Given the disruptive 
effect of allowing parties to transform every challenge to a 
state tribunal into a federal due process claim, we will not 
lightly interfere with pending state litigation. Schaible. 
874 FJd at 629.

1*1404] Balancing these interests, and examining the 
case as it currently exists, we conclude that Exxon's due 
process claim is not ripe for federal review. See Abbott 
Jab. v. Gardner, 387 US. 136, 148-49, 18 L  Ed. 2d 
681, 87 S. Ct. 1507 (1967). Whether a dispute is ripe de­

pends on "the fitness of the issues for judicial decision and 
|**14] the hardship to the partie* of withholding court 
consideration." Id. at 149; Assiniboine 3k Soutx Tribes o f 
the Fbrt Peck Indian Reservation k Bd o f Oil & Gas, 792 
FJd 782, 789 (9th Cir. 1986). A claim is "fit for deci­
sion if  the issues raised are primarily legal, do not rê  am 
further factual development, and the challenged action is 
final." Schaible. 874 FJd at 627.

Here, Exxon's bia* claims require further Actual 
development The parties have filed no pleadings and 
conducted only limited discovery on the remaining gas 
claims and counterclaims. Without any information on 
these claims' value or their potential impact if  any, on 
Permanent Fund dividends, we cannot weigh intelligently 
the potential bias of Alaska judges and jurors or determine 
whether their alleged interest has "sufficient substance 
to disqualify them, given the context in which this case 
arose.” Gibson, 411 US. at 579.

Moreover, Exxon concedes that the settlement and 
Alaska's curative legislation have eliminated much of the 
bias (**15] problem. It argues that bias remains (1) be­
en’-.e the gas counterclaims might reduce the funds avail­
able for dividend distribution and (2) because the repeal 
provision implies that State litigation proceeds might ul­
timately be distributed as dividends and has a subjective 
impact on jurors.

However, on the counterclaims, Exxon has shown 
only that the curative legislation does not mention the 
counterclaims by name. It has not shown that state courts 
will interpret the law in such a way that the counterclaims 
will actually affect the Permanent Fund dividends. State 
courts might, for example, rule that, any recovery on 
the counterclaims will simply reduce the State's recovery 
on other claims, such as the settled oil claims. We can­
not tell, based on the record, whether state courts will 
interpret state law so as to eliminate the counterclaims' 
potential impact on Permanent Fund dividends. Nor can 
we determine whether any of Exxon's counterclaims have 
merit: The State argues that, on some claims, Exxon has 
paid no royalties, and thus cannot counterclaim for over­
payment of royalties. Such issues require further Actual 
development.

Exxon's arguments about jurors' subjective percep­
tions of 1**16] the Fund or lack of understanding of the 
curative legislation do not apply to ongoing discovery and 
will have no impact unless and until the case goes before 
a jury. Exxon concedes that Alaska judges will under­
stand the curative legislation, and will not be confused 
about the litigation's capacity to increase their dividends.
Mot wer, as the State emphasizes, any "subjective" ju­
ror might be addressed by a properly conducted voir 
di\j. Irs  Angeles Memorial Coliseum Comm'n v. NFL,
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726 FJd 1381,1400 (9di Cir.), cert, denied, 469 U.S. 990 
(1984).

Exxon has not shown that withholding review will 
cause it substantial hardship. Abbott Lab, 387 U.S. at 
148. Extensive discovery must occur before the case is 
ready for trial. Exxon does not allege that any remaining 
bias problems affect Alaska judges' fitness to rule on dis­
covery issues and does not object to Alaska judges ruling 
on discovery issues. In Act, Exxon emphasizes that, if 
necessary, the case can be removed to another forum after 
discovery is complete.

Because the parties have not yet developed a Actual 
(**17) record on the value of the remaining claims or 
their potential impact (if any) on Alaska Permanent Fund 
dividends, we cannot evaluate Exxon's bias claims on

their merits. Exxon does not object to state judges presid­
ing over discovery, and many of its arguments pertain to 
jurors, rot judges. This case may never go to a jury, and, 
if it does, the State may be able to remedy any problems 
of subjective juror bias with a properly conducted voir 
dire. Thus, the case is not ripe for review.

We express no opinion on the merits of the parties' 
argurnenA regarding abstention ana 1*1405] the Rule 
of Necessity. The •'’'strict court order dismissing Exxon's 
complaint with prejudice is VACATED, and the case is 
REMANDED to the district court to dismiss without prej­
udice.

VACATED and REMANDED neither party to re­
cover cos A on appeal.
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SU B JEC T:

TO :

FR O M :

No disqualification of judges and jurors when no other juror is 
available (Work Order No. 24-LS1711\A)

Representative Lesil McGuire,
Chair of the House Judiciary Committee 
Atm: Shalon

Dennis C. Bailejc 
Legislative Counsel

This memo accompanies a draft House Judiciary Committee Bill related to 
disqualification of judges or jurors when no other judge or juror is available. Please note 
the following.

The phrase "personal interest in the matter" in both sections of the bill is not defined and 
may create future difficulties.

D isqualification o f ju ro rs
Civil Rule 47 uses the term "for cause" and extensively defines the grounds for a 
challenge for cause. I suggest that in AS 09.20.020 proposed by the bill, "for cause" 
replace "because o f a personal interest in the matter at issue" or that the boundaries o f  
that phrase be defined.

D isqualification o f judges
AS 22.20.022 creates a substantive right of preemptory disqualification o f judges; Civil 
Rule 42(c) controls the procedure and scope of such disqualification. Staso v. State, 
Dept, o f Transportation, 895 P.2d 988, 990 (Alaska 1995).

AS 22.20.020 addresses disqualification of judicial officers for cause. Civil 
Rule 42(c)(10) allows a presiding judge to allow an additional change of judge to a party 
whose interests in the action are hostile or adverse to the interests of another party on the 
same side. You may wish to consider eliminating the reference to "personal interest in 
the matter" at issue and just use the existing phrase, may not be disqualified, if no other 
judge is available. Alternatively, a definition of the boundaries of "personal interest in 
the matter" is advisable.

A judicial rule o f necessity was applied with approval by the Alaska Supreme Court in 
Hudson v. Johnstone, 660 P.2d 1180,1183 (Alaska 1983). The court noted that:
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. . .  [T]he law recognizes that it may become necessary for a court to 
render a decision notwithstanding that the court has a financial interest in 
the matter. Under the rule of necessity, "a judge is not disqualified to try a 
case because o f his persona) interest in the matter at issue if  there is no 
other judge available to hear and decide the case." To hold otherwise 
"would result in a denial of a litigant's constitutional right to have a 
question properly presented to such court, adjudicated." The rule of 
necessity is applied in cases where "to disqualify one would disqualify all

Id (cites omitted), see also In re uisupline o f McKay, 416 P.2d 823, 838 n. 18. (Alaska 
1964). Since the judicial rule addresses the issue, particularly with regard to judges, it 
may not be necessary to pass sec. 2 o f the bill.

Creation of a statutory rule o f necessity demonstrates the tension between the need to 
adjudicate a case when there may not be a judge available with the principal of having a 
fair and unbiased judge. Any party might call foul if a judge were allowed to hear a case 
under the necessity rule even though the judge is clearly biased. Depending on the case 
or the degree of the bias, assigning an otherwise disqualified judge, m y  be 
constitutionally challenged as a due process violation of fundamental fairness under 
Article I, Section 7, of the Alaska Constitution.

It may be advisable to define when a judge is "available." Geographically, the pending 
bill says that the rule applies if  no judge is available in any court in the state, but no other 
parameters defining availability are included. Currently, if a judge is disqualified, the 
presiding judge in each judicial district makes judicial assignments o f new judges. If all 
the judges in a judicial district are disqualified, the Chief Justice makes the assignment. 
Rule 42(c)(5), Alaska Rules o f Civil Procedure. Presumably these judges are making a 
discretionary determination of whether a judge is available.

If I may be of further assistance, please advise.

DCB.med
06-133.med

Enclosure
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G r e e n b e r g  

T r a u r i g

M e m o ra n d u m

TO: Alaska State Legislature
Legislative Budget and Audit Committee
Attention: Senator Gene Therriault and Representative Ralph Samuels 

FROM: Phillip C. Gildan

DATE: June 2, 2006

RE: SB 2002 Re Jurisdiction of Alaska Supieme Court for Review of Alaska Stranded
Gas Fiscal Contract

At your request we have reviewed SB 2002. revising the judicial review provisions of 
Alaska Stranded Gas Deve >pment Act. SB 2002 appears to unintentionally be too broad a 
delegation of jurisdiction to the Alaska Supreme Court. It would arguably extend to breaches of 
contract between and among the parlies and involve the Supreme Court in fact finding trials. SB 
2002 may also be too narrow as it does not appear to cover Collateral Agreements entered into 
under AS 43.82.437. Suggested legislative amendments to SB 2002 to address those concerns 
are set forth below:

Amend Section 1 of SB 2002 to read as follows:

Section i. AS 43.82.440 is repealed and reenacted to read:

Sec. 43.82.440. Judicial Review. The Alaska Supreme Court has 
original ar.  ̂ exclusive urisdiction of any judicial review [OF A CONTRACT 
DEVELOPED UNDER THIS CHAPTER] challenging tvu constitutionality ol a 
of a law authorizing a contract entered into under AS 43.82.435 or AS 
43.82.437. the enforceability af a contract executed under a law authorizing 
a contract entered into under AS 43.82.435 or AS 43.82.437. or the statute of 
limitations provided by this section (collectively referred to as an AS 43.82 
Challenge). A person may not bring an AS 43.82 Challenge unless the action 
is commenced within 60 days after the date that the contract was executed by 
parties to the contract. [A PERSON MAY NOT BRING AN ACTION 
CHALLENGING THE CONSTITUTIONALITY OF A LAW AUTHORIZING 
A CONTR/CT UNDER AS 43.82.435, THE ENFORCEABILITY OF A
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CONTRACT EXECUTED UNDER A LAW AUTHORIZING A CONTRACT 
ENTERED INTO UNDER AS 43.82.435, OR THE STATUTE OF 
LIMITATIONS PROVIDED FOR IN THIS SECTION, UNLESS THE ACTION 
IS COMMENCED WITHIN 60 DAY? AFTER THE DATE THAT THE 
CONTRACT WAS EXECUTED BY THE STATE AND THE OTHER 
PARTIES TO THE CONTRACT.]
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There is no anticipated fiscal impact for DNR associated with implementation of this bill.

Fiscal Note Number: 1
Bill Version: HB 2002
(H) Publish Date: 5/31/06

Dept. Affected;___________ Natural Resources
RDU Resource Deveiopment________
Component Oil and Gas Development______

Component No. 439

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

P O S IT IO N S

STATE OF ALASKA
2006 LEG ISLAT IVE  SESSION

Revision Date/Time (Note if correction):_________
Title Court Review of Stranded Gas Contract

Sponsor Rules by Request of the Governor
Requester Governor_________________________

E s t im a te  o f  a n y  c u r r e n t y e a r (F Y 2 0 0 6 ) c o s t : 0 0____
M a r k  t h is  b o x  (X ) i f  f u n d in g  f o r  t h is  b i l l is  in c lu d e d  in  th e  G o v e r n o r 's  FY 2 0 0 7  b u d g e t p r o p o s a l :

Prepared by: William Van Dyke, Acting Director_____________________________  Phone 269-8800
Division Oil and Gas ______________________________________________  Date/Time 5/15/2006

Approved by: Michael Menge. Commissioner_______________________________  Date 5/15/2006
Agency Natural Resources_________________________________________
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Revision Date/Time (Note if correction): 
Title SGDA Original Jurisdiction

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected:
"r d u

HB 2002
5/31/06

Revenue
Administration and Support

Component Commissioner’s Office
Sponsor
Requester

Rules Committee
Governor

Expenditures/Revenues

_  Component No. 

(Thousands of Dollars)

123

O P E R A T IN G  E X P E N D IT U R E S F Y  2 0 0 7 F Y  2 0 0 8 F Y  2 0 0 9 F Y  20 1 0 FY 2011 F Y  2 0 1 2

Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
M iscellaneous

T O T A L  O P E R A T IN G 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

C A P IT A L  E X P E N D IT U R E S

|C H . >NG E IN R E V E N U E S  ( ) T

F U N D  S O U R C E (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
Bond Proceeds
Bond Bank Investment Earnings

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f a n y  c u r r e n t y e a r (F Y 2 0 0 6 ) c o s t : 0.0______
M a r k  t h is  b o x  (X) i f  f u n d in g  f o r  t h is  b i l l is  in c lu d e d  in  th e  G o v e r n o r 's  F Y  2 0 0 7 b u d g e t p r o p o s a l : 

P O S IT IO N S

Full-time
Part-time
Temporary
A N A L Y S IS : (Attach a separate page if necessary)

This bill confers original jurisdiction on the Alaska Supreme Court for the purpose of providing judicial review 
of a contract executed under the Alaska Stranded Gas Development Act and sets time limits lor challenges 
to that contract. Passage of this bill will reduce any period of unceitainty after a contract is finalized, thus 
allowing the gasline project to proceed in a timely manner.

Prepared by: Jerry Burnett____________________________________________________  Phone 465-2312
Division Administrative Services Date/Time 5/9/06 12:00 AM
Approved Steve Porter______________________________________________  Date 5/9/2006
Agency Department c‘ Revenue_____________________________________

(Ravtsed 9/7/2005 OM8) Page 1 of 1
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SUBJECT:

TO:

FROM:

House B ill 502: Your inquiry concerning language of provisions 
authorizing a time-limited judicial review of TAPS authorization 
as possible model (Work Order No. 24-LS1853\A)

Representative Lesil McGuire 
Chair of the House Judiciary Committee

Jack Chenoweth 
Assistant Revisor

Expedited appeal of the Trans-Alaska Pipeline Authorization appear in sec. 203(d), P.L.
93-153, codified as 43 U.S.C. 1652(d). It reads as follows:

(d) National Environmental Policy Act of 1969 bypassed; 
issuance of authorizations for contraction and operation not to be 
subject to judicial review; time limits on charges of invalidity or 
unconstitutionality; jurisdiction; hearings; review. The actions taken 
pursuant to this title (43 USCS §§ 1651 et seq.] which relate to the 
construction and completion of the pipeline system, and to the applications 
filed in connection therewith necessary to the pipeline's operation at full 
capacity, as described in the Final Environmental Impact Statement of the 
Department of the Interior, shall be taken without fuither action under the 
National Environmental Policy Act of 1969; and t h e  a c t io n s  o f  t h e  
F e d e r a l o f f i c e r s  c o n c e r n in g  t h e  i s s u a n c e  o f  t h e  n e c e s s a r y  r i g h t s - o f - w a y ,  
p e r m i t s ,  le a s e s , a n d  o t h e r  a u t h o r i z a t i o n s  f o r  c o n s t r u c t i o n  a n d  i n i t i a l  
o p e r a t i o n  a t  f u l l  c a p a c i t y  o f  s a i d  p i p e li n e  s y s t e m  s h a l l  n o t  b e  s u b je c t  t o  

ju d i c i a l  r e v ie w  u n d e r  a n y  la w  e x c e p t  t h a t  c la im s  a lle t .  i n g  t h e  i n v a li d i t y  
o f  t h i s  s e c t io n  m a y  b e  b r o u g h t  w i t h in  s ix t y  d a y s  f o l lo w i n g  i t s  e n a c t m e n t  
[ e n a c t e d  N o v . ' 6 , 1 9 7 2 ] ,  a n d  t h e  c la im s  a lle g i n g  t h a t  a n  a c t io n  w i l l  d e n y  
r i g h t s  u n d e r  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s , o r  t h a t  t h e  a c t i o n  is  
b e y o n d  t h e  s c o p e  o f  a u t h o r i t y  c o n f e r r e d  b y  t h i s  t i t le  [ 4 3  U S C S  § §  1 6 5 1  e t  
s e q . ] ,  m a y  b e  b r o u g h t  w i t h in  s i x t y  d a y s  f o l lo w i n g  t h e  d a t e  o f  s u c h  a c t i o n .
A  c la im  s h a l l  b e  b a r r e d  u n le s s  a  c o m p la i n t  is  f d e d  w i t h in  t h e  t im e  
s p e c i f i e d . Any such complaint shall be filed in a United States district 
court, and such court shall have exclusive jurisdiction to determine such 
proceeding in accordance with the procedures hereinafter provided, and no 
other court of the United States, of any Stute, territory, or possession of the 
United States, or of the District of Columbia, shall have jurisdiction of any
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such claim whether in a proceeding instituted prior to or on or after the 
date of the enactment of this Act [enacted Nov. 16, 1973]. Such court 
shall not have jurisdiction to grant any injunctive relief against the 
issuance of any right-of-way, permit, lease, or other authorization pursuant 
to this section except in conjunction with a final judgment entered in a 
case involving a claim filed pursuant to this section. An interlocutory or 
final judgment, decree, or order of such district court may be reviewed 
only upon petition for a writ of certiorari to the Supreme Court of the 
United States.

[Emphasis added].

JBC:med
06-324.med
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SUBJECT: House Bill 502: considering amendments applicable to modifying 
provisions related to judicial review 
(Work Older No. 24-LS1858\A)

TO: Representative Lesil McGuire 
Chair of the House Judiciary Committee

FROM: Jack Chenoweth 
Assistant Revisor

Whatever you may decide to do to the bill to modify judicial review provisions currently 
part of the Stranded Ga3 Development Act (AS 43.82), you should understand that the 
following provisions of AS 43.82 apply and may have to be amended -

First; AS 43.82.150 limits the persons who have standing to challenge a determination 
by the commissioner of revenue that a party qualifies to negotiate a contract. Only an 
applicant -  presumably, an applicant who has been denied standing to negotiate or who 
has not been able to successfully negotiate, may bring an action:

Sec. 43.82.150. Actions challenging determinations on 
applications, (a) Only an applicant under AS 43.82.1201 who is 
aggrieved by a determination of the commissioner of revenue or the 
commissioner of natural resources under AS 43.82.140 may seek judicial 
review of the determination.

(b) The only grounds for judicial review of a determination made 
under AS 43.82.140 are

1 "(AJpplicant under AS 43.82.120" is a reference to "a qualified sponsor or 
qualified sponsor group" that submits to the commissioner of revenue an application for 
development of a contract. The contract, developed through the process of negotiation, 
would be expected to contain provisions authorized by the Act, among which arc 
principally, provisions for (I) periodic payment in lieu of one or more taxes that 
otherwise would be imposed by ihc state or a municipality on the qualified snonsor or 
members of the qualified sponsor group as a consequence of the sponsor's or group's 
participation in an approved qualified project under this chapter, and (2) certain 
adjustments regarding royalty under AS 43.82.220.
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(1) failure to follow the qualification and application 
procedures set out in AS 43.82.100 - 43.82.180; or

(2) abuse of discretion that is so capricious, arbitrary, or 
confiscatory as to constitute a denial of due process.

Second, under current law, anyone may challenge the final findings and determination of 
the commissioner that support the contract in the form submitted to the legislature:

Sec. 43.82.430. Final findings, determination, and proposed 
amendments; execution of the contract, (a) Within 30 days after the 
close of the public comment period undr AS 43.82.410(4), the 
commissioner of revenue shau

(1) prepare a summary of the public comments received in 
response to the proposed contract and the preliminary findings and 
determination;

(2) after consultation with the commissioner of natural 
resources, if appropriate, and with the pertinent municipal advisory group 
established under AS 43.82.510, prepare a list of proposed amendments, if 
any. to the proposed contract that the commissioner of revenue determines 
are necessary to respond to public comments;

(3) make final findings and a determination as to whether 
the proposed contract and any proposed amendments prepared under (2) of 
this subsection meet the requirements and purposes of this chapter.

(b) After considering the material described in (a) of this section 
and securing the agreement of the other parties to the proposed contract 
regarding any proposed amendments prepared under (a) of this section, if  
the commiSi.oner determines that the contract is in the long-term fiscal 
interests of the state, the commissioner shall submit the contract to the 
governor.

(c) The commissioner’s final findings and determination under (a) 
of this section are final agency decisions under this chapter.2

2 "Final findings and determination" probably would be considered as equating to 
a "final administrative order" or "final administrative decision" which, under 
AS 44.62.560(2', may be made the basis of an administrative appeal to the superior court:

(a) Judicial review by the superior court of a final administrative 
order may be had by filing a notice of appeal in accordance with the 
applicable rules of court governing appeals in civil matters. Except as 
otherwise provided in this section, the notice of appeal shall be filed 
within 30 days after the last day on which rê ui sideration ..an be ordered, 
and served on each party to the proceeding. The right to appeal is not 
stffccted by the failure to seek reconsideration before the agency.



JUN-04-2006 SUN 12=53 PM FAX NO.

Representative Lesil McGuire 
April 20,2006 
Page 3

Finally. AS 43.82.440 imposes a limitation on questions that may be submitted for 
judicial review as related to an executed contract:

Sec. 43.82.440. Judicial review. A person may not bring an 
action challenging the constitutionality of a law authorizing a contract 
enacted under AS 43.82.435 or the enforceability of a contract executed 
under a law authorizing a contract enacted under AS 43.82.435 unless the 
action is commenced within 120 days after the date chat the contract was 
executed by the state and the other parties to the contract.

You will see, I'm sure, that the limitations of this section of state law are not dissimilar to 
the limited scope of review for Trans-Alaska Pipeline Authorization Act-related claims in 
thr material that I provided to you earlier. The TAPS provision limits review to "claims 
alleging the invalidity of this section (that is, the section that limits judicial review of 
TAPS decisions)" and "claims allegng that an action will demy rights under the 
Constitution of the United States, or .hat the action is beyond the scope of authority 
conferred by this title."

JBC:lmb
06-142.1mb



087 Airport -Zoning A ct § 02.25.110

eight percent a year until paid, and shall be collected by foreclosure in the manner 
provided for the foreclosure of mortgages. (§ '3(1) ch 12rSLA1951)

V
Collateral reference*. — 3 Am. Jur. 2d, Aviation,

55 58. 59.

Sec. 02.25.070. 'V ariances. A person desiring :to erect a structure, or increase the 
height of a structure, or permit the growth of a tree, or otherwise to use the person’s 
property in violation or airport zoning regulations adopted under this chapter may apply 
to the department for a variance from the zoning regulations. "Variances shall be allowed 
where a literal application or enforce aent of the regulations would result in practical 
difficulty or unnecessary hardship and the relief granted “would not be contrary to the 
public interest but would do substantial justice -and would be in accordance with the 
spirit of the regulations and this chapter. (§ 3(2) ch 12 SLA 1951)

R e v isor’s n o te s . — See Revisor's notes to AS 
02.25.080.

Sec. 02 25.080. Obstruction markin': and. lighting. [Repealed, § 14 ch 56 SLA 2001.] 

Article 3. General ̂ Provisions.
S e c tio n  S e c tio n
90 Action by departm ent 110. Definitions
100. Criminal liability for violation 120. Short title

Sec. 02.25.090. A ction  by departm ent. The department may institute an action in 
the superior court to prevent, restrain, correct, or abate a violation of this chapter or of 
airport zoning regulations adopted under this chapter or of an order or .oiling made in 
connection with their administration or enforcement, and the court shall give relief, by 
way of injunction or otherwise as may be proper, in order to fully effectuate the purposes 
of this chapter and of the regulations adopted and orders and rulings made under this 
chapter. (§ 6 ch 12 SLA 1951)

Sec. 02.25.100. C rim inal liab ility  for violation. Each violation of this chapter or of 
a regulation, order, or ruling adopted or made under this chapter is a misdemeanor and 
is punishable by a fine of not more than $500 or by imprisonment for not more than 90 
days or by both. (§ 6 ch 12 SLA 1951)

Sec. 02.25.110. D efinitions. In this chapter, unless the context otherwise requires,
(1) “airport” means an area of land or water designed for the landing and taking-off of 

aircraft and used or to be used as a point of arrival or departure by air;
(2) “airport hazard” means anything that may obstruct or interfere with the navigation 

or operation of aircraft on or in the vicinity of an airport, including man-made structures 
of all kinds/trees and other natural growths, lights or beacons, and electrical or electronic 
devices emitting signals capable of disrupting radio communication;

(3) “airport hazard area” means an area in the vicinity of an airport in which a hazard 
to the operation of aircraft might be situated, and that may be designated as such by the 
department;

(4) “department" means the Department of Transportation and Public Facilities;
& 5 )  “person” means an individual, firm, copartnership, corporation, company, associa­
tion, joint stock association, or body politic, and includes a trustee, receiver, assignee, or 
similar representative;

(6) "structure” means an object constructed or installed by man, including buildings, 
towers, smokestacks, and overhead transmission lines;
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TO : Alaska State Legislature
Legislative Budget and Audit Committee
Attention: Senator Gene Therriault and Representative Ralph Samuels 

FROM: Phillip C. Gildan

DATE: June 2, 2006

RE: SB 2002 Re Jurisdiction of Alaska Supieme Court for Review of Alaska Stranded
Gas Fiscal Contract

At your request we have reviewed SB 2002, revising the judicial review provisions of 
Alaska Stranded Gas Development Act. SB 2002 appears to unintentionally be too broad a 
delegation of jurisdiction to the Alaska Supreme Court. It would arguably extend to breaches of 
contract between and among the parties and involve the Supreme Court in fact finding trials. SB 
2002 may also be too narrow as it does not appear to cover Collateral Agreements entered into 
und^r AS 43.82.437. Suggested legislative amendments to SB 2002 to address those concerns 
are set forth below :

Amend Section 1 of SB 2002 to read as follows:

Section 1. AS 43.82.440 is repealed and reenact. a to read:

Sec. 43.82.440. Judicial Review. The Alaska Supreme Court has 
original and exclusive jurisdiction of any judicial review [OF A CONTRACT 
DEVELOPED UNDER THIS CHAPTER] challenging the constitutionality of a 
of a law authorizing a contract entered into under AS 43.8? 435 or AS 
43.82.437, the enforceability of a contract executed under a law authorizing 
a contract entered into under AS 43.82.435 or AS 43.82.437. or the statute of 
limitations provided by this section (collectively referred to as an /vS 43.82 
Challenge). A person may not bring an AS 43.82 Challenge unless the action 
is commenced within 60 days after the date that the contract was e . .uied by
parties to the contract. [A PERSON MAY NOT BRING AN ACITON 
CHALLENGING THE CONSTITUTIONALITY OF A LAW AUTHORIZING 
A CONTRACT UNDER AS 43.82.435, THE ENFORCEABILITY OF A



CONTRACT EXECUTED UNDER A LAW AUTHORIZING A CONTRACT 
ENTERED INTO UNDER AS 43.82.435, OR THE STATUTE OF 
LIMITATIONS PROVIDED FOR IN THIS SECTION, UNLESS THE ACTION 
IS COMMENCED WITHIN 60 DAYS AFTER THE DATE THAT THE 
CONTRACT WAS EXECUTED BY THE STATE AND THE OTHER 
PARTIES TO THE CONTRACT.]


