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FISCAL NOTE

(Thousands of Dollars)f u n d  s o u r c e
1002 Federal Receipts
1003 GF Matcn
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
O th e r  (Specify Type-Do no t a b b re v ia te )

TOTAL

POSITIONS
Full-timo
Part-time
Temporary

A N A L Y S IS :  (Attach a  s e p a r a t e  p a g e  i f  n ec e ssa ry )
The prooosed language in this legislation will not have a fiscal impact on the Department of Public Safety.

Prepared by: 
Division 

Approved by: 
Agency

Lieutenant James Helgoe Phone 907-269-4532
Alaska State Troopers Date/Time 3/13/06 10:13AM

Commissioner William Tandeske Date 3/13/2006
Department of Public Safety

R«viMd 9/33/2004 omb) Page 1 of 1

ST/»TE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title 'An Act relating to allowing a parent or guardian of

a minnr tn infarront thfl n.ivsatA m m m u n ira tin n ft  ”

Fiscal Note Number
Bill Version:
() Publish Date:

HB414CS(HES)-DPS-AST-3-13-0B

______________ a minor to intercept the p.ivate communications...'1
Sponsor Representative Kott__________________________
Requester House Judiciary Committee____________________

Expenditures/Revenues __________________________
_ . • . J _ • • I 1 i_A.il_____ J

_ Dept. Affected: Public Safety
_RDU Alaska State Troopers
Component AST Detachments ____

’ Component No. 

(Thousands of Dollars)

[OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 00 0.0 0.0 0.0 0.0 0.0

[c a p it a l  e x p e n d it u r e s

[CHANGE IN REVENUES ( ) Y

Estimate o f any current year (F72006) cost:
Mark this box (X) If funding for this bill is Included In the Governor’s FY 2006 budget proposal:



FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 3/10/06 /11:29 a.m.
Title An act relating to allowing a parent or a jardian____0. a minor to intercept the private communication..
sponsor Representative Kott___________________________
Requester (H) JUD_____________________________________

Fiscal Note Number

Bill Version:
() Publish Cate:

Dept. Affected: 
RDU

CS HB 414 (HES)

Administration
Legal and Advocacy Services

_ Component Office of Pub'ic Advocacy 

Component No" 43

Expendltures/Revonues
Note: Amounts do not Include inflation unless otherwise noted i  ■ jw .

(Thousands of Dollars)

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Persona! Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Clr 'ms 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 | 0.0 0.0

ICAPITAL EXPENDITURES I I  I I I I

I CHANGE IN REVENUES ( ) | j 1 : i

FUND SO JRCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 o.o I 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) 
Mark this box (X) If funding for this bill

POSITIONS

cost: 0.0
r*s FY 2007 budget proposal:Is included in the Governo I

Full-time
Part-time
Temporary I

ANALYSIS: (Attach a separate page i f  necessary)
This legislation allows a court to issue an ex parte order authorizing the interception of a private 
communication of a minor if a parent or guardian has consented to the interception in good faith based on an 
objectively reasonable belief that it is necessary for the welfare of the child or in the child's best interest. This 
legislation further exempts the interception of such communications from the Communication,
Eavesdropping, and Wiretapping Act (AS 42.20.300-310). However, minors' communications with an 
attorney or guardian ad litem would not be exempted from this act

It is not expected that this would have a fiscal impact on OPA.

prepared by:
Division

Approved by:
Agency

Joshua P. Fink, Director
Office of Public Advocacy

Phone (907) 269-3500
Date/Time 3/10/06 at 11:29 a.m.

Mil a Tibbies, Deputy Commissioner Date 3/13/2008
Admir istration

(R .v i» d 9/7/2005 OMB) Page 1 of 1



FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 3/11/0619:35 a.m.
Title An act relating f t allowing a parent or guardian___

________  of a minor to '-it »rcept the private communication..
Spnnsor

Fiscal Note Number

Bill Version:

() Publish Date:
CS HB 414 (HES)

Requester (FI) JUD
Representa' ive <ott

_ Dept. Affected;__________Administration
RDU Legal and Advocacy Services
Component f  jblic Defender Agency 

Component No- 43

Expenditures/Revenues___________________________
Note: Amounts do not include inflation unless otherwise noted below.

(Thousands of Dollars)

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supples 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0

J
TOTAL OPERA ING 0.0 0.0 | 0.0 0.0 0.0 0.0

[CAPITAL EXPENDITURES I
[change IN REVE1 JES ( ) f I
FUND SOURCE (Thousands of Dollars)
10u2 Federal Receipts
1003 GF Match
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify 1 ype-Do not abbreviate)

TOTAL o.c 0.0 0.0 0.0 0.0 0.0
0.0Estimate of any current year (FY2006) coat:

Mark this box (X) if funding for this bill Is Included In the Governor's FY 2007 budget proposal:

fu ll-time
part-time
Temporary

T

ANALYSIS: (Attach a separate page i f  necessary)
This legislation allots a court to issue an ex parte order authorizing the interception of a private 
communication of a minor if a parent or guardian has consented to the interception in good faith based on an 
objectively reasonable belief that it is necessary for the welfare of the child or in the child’s best interest. This 
legislation further exempts the interception of such communications from the Communication,
Eavesdropping, and Wiretapping Act (AS 42.20.300-310). However, minors’ communications with an 
attorney or guardian ad litem would not be exempted from this act.

It is not expected that this wouid have a fiscal impact on the Agency.

Prepared by: 
Division 

Approved by: 
Agency

Quinlan Steiner, Director
Public Defender Agency _____

Mike Tibbies, Deputy Commissioner

Phone (907) 269-3500 
Date/Time 3/11/06 / 9:35 a.m.

Date 3/13/2006
Administration

(R,viM<) 9/7/2005 OMB) Page 1 of 1



FISCAL NOTE

FY 2007 FY 2008 FY 2011

1002 Federal Receipts
1003 GF Match
1004 GF
1005GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type-Do not abbreviate) 

TOTAL

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) If funding for this bill Is Included In the Governor’s FY 2007 budget proposal: f  I
POSITIONS

Prepared by: Doug Wooliver. Administrative Attorney_________________  Phone 463-4750
Division AlasKa Court System   Date/Time 3/13/06 @  11:30 am

Approved by: Doug Wooliver for Stephanie Cole, Admlnstrative Director______ Date 3/13/2006_______
Agency Alaska Court System____________________________

OPERATING EXPENDITURES
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
L rn d & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING

Full-time
Part-time
Temporary

[ANALYSIS: (Attach a separate page it necessary)
The court system does not anticipate and fiscal impact from the passage of CSHB 414(HES).

STATE OF ALASKA Ficcal Note Number _____________

2006 LEGISLATIVE SESSION Bill Version: CSHB414(HES)-Cot- • 3-13-06
() Publish Date: _____  _____

Revis ion Date/T ime (Note if correction):_____________________ Dept. Affected;_________________
Title Interception of Minor’s Communications____________ RDU Alaska Court System
_______________________________ ____________________________ Component Trial Courts________
Sponsor Representative Kott
R e q u e s t e r  Component No.

Expenditures/R -venues___________________________ (Tnousands of Dollars)
Note: Amounts do not Include infla’ ion unless otherwise noted below._____________________

ICAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) I
FUND SOURCE

(Rtvisad 9/7/2005 OMB) Page 1 of 1
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I Wayne

3/24/06

CS FOR HOUSE BILL NO. 414(JUD)

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y -F O U R T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N 

BY THE HOUSE JUDICIARY COMMITTEE

OfTertd:
Referred:

Sponsor(s): REPRESENTATIVE KOI T

A BILL 

FOR AN ACT ENTITLED  

"An Act relating to allowing a parent or guardian of a minor to intercept the private 

communications o f the minor and to consent to an order authorizing law enforcement to 

intercept the private communications of the minor." I

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c tio n  1. A S  1 2 .3 7 .0 3 0  is am ended by a d d in g  a n e w  subsection  to  read:

(b ) In  a d d itio n  to e xe rc is in g  a u th o r ity  u n d e r (a ) o f  th is  se c tion , on 

co n s id e ra tio n  o f  an a p p lica tio n  re la tin g  to  a p r iv a te  c o m m u n ic a tio n  o f  a m in o r , the 

c o u rt m a y  e n te r an ex parte o rd e r a u th o r iz in g  the in te rce p tio n  o f  the p riva te 

c o m m u n ic a tio n . T h e  c o u rt m a y  en te r the o rd e r  o n ly  i f  the c o u rt d e te rm in e s , on the 

basis o f  the a p p lic a tio n , tha t there is p ro b a b le  cause to  b e lie ve  the m in o r ’s w e lfa re  is at 

r isk  and th a t a p a re n t o r  guard ian  o f  a m in o r  has consented  to  the in te rce p tio n  o f  a 

c o m m u n ic a tio n  o f  the m in o r  in  g oo d  fa ith  and  based on  an o b je c tiv e ly  reasonable 

b e lie f tha t i t  is  necessary fo r  the w e lfa re  o f  th e  m in o r  and is  in  the  best in te rest o f  the 

m in o r. In  th is  su b se ctio n , "m in o r"  has the  m e a n in g  g iv e n  in  A S  4 2 .2 0 .3 9 0 .

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

-1- C S H B  414(JUD) |
New Text Underlined [DELETED TEXT BRACKETED]



4

1

1

1

I

1-

l i

1(

1 /

l i

19

2 0

21

2 2

2 3

24

25

26

27

28

2 9

3 0

31

W O R K  D R A F T W O R K  D R A F T 24-LS1565U

* Sec. 2 . A S  4 2 .2 0 .3 2 0 (a ) is am ended to  read:

(a ) T h e  fo llo w in g  a c tiv itie s  are e x e m p t fro m  the p ro v is io n s  o f  A S  4 2 .2 0 .3 0 0 

and 4 2 .2 0 .3 1 0 :

(1 )  lis ten in g  to  a ra d io  o r w ire le ss  c o m m u n ic a tio n s  o f  a n y  sort w here 

the sam e are p u b lic ly  m ade;

(2 ) hearing  co n ve rsa tio n  w h e n  heard b y  e m p loye e s  o f  a co m m o n 

c a rr ie r  b y  w ire  in c ide n ta l to  the n o rm a l course  o f  th e ir  e m p lo y m e n t in  the o pe ra tio n , 

m ain te na n ce , o r  rep a ir o f  the e q u ip m e n t o f  the  co m m on  ca rrie r  b y  w ire , p ro v id e d  the 

in fo rm a tio n  obta in ed  is n o t used o r  d iv u lg e d  in  any m anner b y  the  hearer;

(3 )  a broadcast b y  ra d io  o r  o th e r m eans w h e th e r i t  is  a liv e  broadcast o r 

re co rd e d  fo r  the purpose o f  la te r  broadcasts o f  any fu n c tio n  w h e re  the p u b lic  is in 

attendance  and the conversa tions tha t are ove rh e a rd  are in c id e n ta l to  the  m a in  purpose 

fo r  w n ic h  the  broadcast is  then b e in g  m ade;

(4 ) reco rd in g  o r  lis te n in g  w ith  the a id  o f  a ny  d e v ice  to  an em ergency 

c o m m u n ic a tio n  m ade in the n o rm a l course o f  operations b y  a fe d e ra l, state, o r  loca l 

law  e n fo rc e m e n t agency o r  in s titu tio n s  d e a lin g  in  em ergen cy se rv ices, in c lu d in g 

h osp ita ls , c lin ic s , am bulance se rv ices, f ire  f ig h tin g  agencies, a p u b lic  u t i l ity 

e m e rg e n cy  re p a ir  fa c ility ,  c iv i l ia n  defense estab lishm ent, o r  m il i ta ry  in s ta lla tio n s ;

(5 ) inadverten t in te rc e p tio n  o f  te lephone co n ve rsa tio n s  o ve r party

lines;

(6 )  a peace o ff ic e r ,  o r  a person acting  at the d ire c tio n  o r  request o f  a 

peace o ff ic e r ,  eng a g ing  in  co n d u c t a u th o riz e d  b y  o r  under A S  12 .37 ;

(7 )  in te rce p tio n , lis te n in g , o r  re c o rd in g  o f  c o m m u n ic a tio n s  b y  a peace 

o ff ic e r ,  o r  a person acting  u n d e r the d ire c tio n  o r  request o f  a peace o ff ic e r , in  an 

e m e rg e n c y  w he re  the c o m m u n ic a tio n s  are rece ived  fro m  a d ev ice  tha t in tercep ts the 

c o m m u n ic a tio n s  o f  a person

(A )  b a rrica d e d  and n o t e x it in g  o r su rre n d e rin g  at the d irection 

o r  request o f  a peace o ff ic e r ,  in  c ircum stances w here  there is  an im m in e n t risk 

o f  h a rm  to l i fe  o r p ro p e rty ;

(B )  h o ld in g  a n o th e r person hostage; o r

(C ) th re a te n in g  the im m in e n t ille g a l use o f  an e xp lo s iv e ;

> 414(JUD) -2-
New Text Underlined [DELETED TEXT BRACKETED]



W O R K  D R A F T W O R K  D R A F T 24-LS1565U

(8 )  the in te rce p tio n  b y  a peace o ff ic e r  o f  an o ra l c o m m u n ic a tio n  b y  use 

o f  an e le ctro n ic , m echan ica l, o r  o th e r eavesdropp ing  d e v ice  tha t is  concealed o n  o r 

c a rrie d  on the person o f  the peace o ff ic e r  and that tra nsm its  that o ra l c o m m u n ic a tio n 

b y  m eans o f  rad io  to  a re c e iv in g  u n it that is m o n ito re d  b y  o th e r peace o ffic e rs , i f

(A )  the in te rce p tion  and m o n ito r in g  o ccurs

( i )  d u r in g  the in ve s tig a tio n  o f  a c r im e  o r  the arrest o f  a 

person fo r  a c r im e ; and

( i i )  fo r  the purpose o f  e n su rin g  the sa fe ty  o f  the peace 

o ff ic e r  co n d u c tin g  the  in ve s tig a tio n  o r  m a k in g  the a rrest;

(B) the peace o ff ic e r  w h o  in te rce p ts  the o ra l c o m m u n ic a tio n  is 

a p a rty  to  the c o m m u n ic a tio n  and has consented to  the  in te rce p tio n ; and

(C ) the c o m m u n ic a tio n  in te rce p te d  is n o t recorded^

(9) inter-jption of a private communication to which a minor is a 

party by a parent of the minor, except that interception <>i a private 

communication between a minor and the minor's attorney or guardian ad litem is 

not exempt from the provisions of AS 42.20.300 and 42.20.310,

*  Sec. 3 . A S  4 2 .2 0 .3 9 0  is  am ended b y  a d d in g  new  paragraphs to  read:

(1 1 )  "m in o r"  m eans a c h ild  under 18 years o f  age w h o  has not had the 

d is a b ilit ie s  o f  a m in o r  re m o ve d  as described  in  A S  0 9 .5 5 .5 9 0 ;

(1 2 )  "p a re n t" m eans a natura l person w h o  is the m in o r's  natural o r 

a d o p tiv e  parent, o r  w h o  has been le g a lly  ap p o in te d  as the  m in o r 's  guard ian , w ith 

pare n ta l r ig h ts  th a t are not te rm in a te d  b y  co u rt o rd e r and w h o  is no t p ro h ib ite d  b y 

c o u rt o rd e r fro m  c o m m u n ic a tin g  w ith  the m in o r.

-3- C S H B  414(JUD)
New Text Underlined [DELETED TEXT BRACKETED]



ALASKA STATE LEGISLATURE
  Alaska State Capitol

Juneau. AK 99801-1182
C h a ir  Phone: (907) 465-3777
Legislative Council Fax: (907) 465-2819

’  2 1  ToU Free(877) 861-5688

Community and Regional Affairs \  In terim :
Judiciary 10928 Eagle River Road -  Suite 238
Labor and Commerce -  Vice Chair Eagle River, AK 99501-2133

Phone: (907) 694-8944 
Fax: (907) 694-8945

REPRESENTATIVE P E T E  KOTT
DISTRICT 17 - EAGLE RIVER

Seav'on.

Sponsor Statement 
For

House Bill 414

The Committee Substitute for House Bill 414 will protect minors from predators and other 
insalubrious characters. HB 414 amends AS 12.37.030 to allow a parent or guardian of a minor to 
consent to the interception o f communications o f the minor under certain, specific circumstances. 
Specifically, where the parent o f the minor has a good faith and objectively reasonable belief that it 
is necessary for the welfare, and in the best interest o f the minor to do so, he or she may consent on 
behalf of the child to the interception o f a communication by the minor. The parent’s properly 
given consent may be united by a judge to grant an ex parte order permitting the proper authorities 
to monitor and intercept the minor’s communications.

HB 414 also amends AS 42.20.320 to permit the parent o f the minor in question to himself or 
herself intercept the communication without fear o f criminal prosecution. Under current law, no 
person who is not party to the communication may intercept any portion o f a communication 
between others. To do so constitutes a criminal offense in Alaska. Section 3 o f HB 414 creates an 
exception that allows the parent o f a minor child to intercept a minor child’s communications.

With passage o f this legislation, we allow parents and guardians to protect their children, and we 
provide them the tools to do so.



Legislative R e s e a r c h  R e p o r t

F e b r u a r y  6 ,  2 0 C 5 R e p o r t  N u m b e r  0 6 . 1 3 0

V ic a r io u s  C o n s e n t : P a r e n t a l  C o n s e n t  f o r  In t e r c e p t io n  o f  
C hild C o m m u n ic a t io n s

P r e p a r e d  f o r  R e p r e s e n t a t iv e  P e t e K o t t  

B v  C h u c k  B u r n h a m , L e g is l a t iv e  A n a l y s t

You asked abou t paren ta l consen t for the in te rcep tion o f child comm un ica tions . Specifica lly , you 
wanted to know which sta tes have cod ified such excep tions into the ir w ire tapp ing laws In 
addition , you asked about court dec is io ns that uphe ld th is prac tice which , in lega l te rm ino logy , is 
known as "vicarious consen t."

G enera lly , in the absence o f a cou rt order, in te rcep ting w ritten or oral comm un ica tion s w ithou t the 
pe rm iss ion o f at least one pa rty to that comm un ica tion is aga ins t the law The fede ra l 
gove rnm en t and 49 states (all but V e rm on t) have laws regard ing w ire tapp ing and the in te rcep tion 
o f comm un ica tions ' Georg ia is, howeve r, the on ly sta te we found that has success fu lly inc luded 
v ica rious consen t in sta tu te as a leg itim a te excep tion to the p roh ib itions on in te rcep tion of 
comm un ica tions es tab lished unde r those law s .2

Federa l law and many s ta te s ’ laws a llow w ha t is known as a "one -pa rty " excep tio n unde r wh ich a 
pa rtic ipan t in a comm un ica tion m ay record that in te rac tion w ithou t the know ledge or pe rm iss ion o f 
o the r pa rtie s .2 In recent yea rs, in c ircum s tances where the court de te rm ines such action is in the 
best in te rest o f the child, a num ber o f cou rts have ex tended the one -pa rty excep tion to in c lude 
the in te rcep tion by paren ts o f comm un ica tion s invo lv ing the ir ch ild ren in c ircum s tances w he re the 
pa ren ts be ’ eve the ir au thority as cus tod ia l paren t, or the sa fe ty o f a child, is be ing th rea tened

' The fe d e ra l w ire tap  s ta tu te  w a s  e n a c te d  in 1968 a s  p an  o f ih e  O m n ibu s C rim e Contro l a n d  S a fe  S tre e ts  Act 
C o u rts  h a ve  h e ld  that s ta le s  w ire tap  law s m u s t in c lu d e , a l a  m in im um , ih e  p roh ib it io n s on  in te rcep tin g  com m un ica t io n s  
th a t a re  in c lu d e d  m fe d e ra l law

3 W e in c lu d e  a s  A ttachm en t A. G eo rg ia  C o d e  § l6 H -6 6 (d)

3 The p e rso n  re co rd in g  m ust, how eve r , b e  g e n e ra lly  known b y  Ihe o th e r p a r tie s  to b e  in v o lv e d  in the com m un ica t io n  
in qu e s t io n  In o th e r w o rd s Ihe re co rd in g  p a r ly  m u st not b e  e a ve sd ro p p in g  in  Ihe lite ra l s e n s e

907-465-3991  

907-465-3906  (fa*)

Alaska Legislature 
Legislative Research Services

w3 legis state ak us/Research/researchhome htm

S ta te  Capitol 

Juneau. AK 99801



In 1993, Ihe U S District Court for the District of Utah became Ihe first to judicially address the 
issue of vicanous consent, in the case, Denise Delaney recorded conversations between her 
children and the children's father, who Ms Delaney was divorcing The father brought suit under 
federal wiretapping laws whereupon Ms Delaney admitted she made the recordings, but claimed 
her actions were necessary because her former husband was interfering with her ability to raise 
the cMdren to whom she was awarded custody. The court determined that as long as the 
guardian of the child acts 01. an "objectively reasonable' good faith basis, that guardian has a 
right to consent on behalf of her minor children to the recording of phone conversations in order 
to fulfill the guardian’s statutory mandate to act in the best interests of the child 4

In recent years, a small number of court cases have expanded this practice to include its use in 
criminal proceedings Most co nmonly, these have been cases in which parents recoro a child’s 
telephone conversations with a non-family adult who, the parents believe, may be putting the 
child in harm's way by either sexually abusing or otherwise involving the child in criminal activity 
Overall, however, the number of cases involving vicarious consent— particularly the number of 
such criminal cases— is relatively small

In the Summer 2005 edition of the S e a t t le  U n iversity  L aw  R ev iew . Daniel R Dinger, c 
prosecuting attorney from Ada County, Idaho, published "Should Parents Be Allowed to Record a 
Child's Telephone Conversations When They Believe the Child Is in Danger?: An Examination of 
the Federal Wiretap Statute and the Doctrine of Vicarious Consent in the Context of a Criminal 
Prosecution ” This article, which we include as Attachment B, provides a statutory and judicial 
history of the vicarious consent doctrine Further. Mr. Dinger offers common criticisms of the 
doctrine and argues strongly for the adoption of vicarious consent exceptions to wiretapping 
prohibitions in both state statutes and the courts.

I hope ynu find this information to be useful Please do not hesitate to contact us if you have 
questions or need additional information

* Thompson v Delaney 838 F Supp 1535 (D Ulah 1993) This and all information regarding court cases in this 
report are from Daniel R Dinger Should Parents Be Allowed to Record a Child's Telephone Conversations When They 
Believe the Child Is in Danger? An Examination of Ihe Federal Wirelap Statute and the Doctrine of Vicarious Consent in 
Ihe Conlexl of a Criminal Prosecution' Seattle University Law Review. 28-955. Summer 2005
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O C G A  § 16-11-66 2005)

§ 16-11-66 Interception of wire, oral, or electronic communication by party 'hereto, consent requirements for recording 
and divulging conversations to whjch child under 18 years is a parly; parental exception

(a) Nothing in Code Section 16-11-62 shall prohibit a person from intercepting a wire. oral, or electronic communication 
where such person is a party io ine communication or one of ihe panics lo the communication has given prior conseni to 
such interception

(b) After obtaining the conseni required by ihis subsection, ihe telephonic conversations or electronic communications 
to which a child under the age of 18 years is a party may be recorded and divulged, and such recording and dissemination 
may be done hv a pnvaic citizen, law enforcemcm agency, or prosecutor's office. Nothing in this subsection shall be 
construed to require that the recording device be activated by the child Conseni for ihe recording or divulging of the 
conversations of a child under the age of 18 years conducted by telephone or electronic communication shall be given 
only by order of a judge of a superior court upon written application, as provided in subsection (c) of thus Code section, or 
by a parent or guardian of said child as provided in subsection (d) of this Code section Said recording shall noi be used in 
any prosecution of the child in any delinquency or criminal proceeding An application to a judge of the superior court 
made pursuant to this Code seciion need noi comply with ihe procedures set out in Code Section 16-11-64

(c) A judge lo whom a wniicn application has been made shall issue the order provided by subsection (b) of this Code 
section only

(1) Upon finding piobable cause that a cr me has been lommitied,

(2) Upon finding that the child underslands lhal the conversation is lo be recorded and that such child agrees to 
pamcipale, and

(3) Upon delernuning that participation is noi harmful lo such child

A inic and correct copy of the recording provided for in subsection (b) of this Code section shall be relumed io the superior 
court judge who issued (he order and such copy o f the recording shall be kepi under seal until further order o f the court

(d)The provisions o f this article shall noi be construed to prohibit a parent or guardian of a child under 18 years of 
age, wnh or without Ihe conseni of such minor child, fnm  monitoring or intercepting telephonic conversations of such 
minor child wnh anolher person by use of an extension phone located within the family home, or electronic or olher 
communications of such minor child from wiihin ihe family home, for the purpose of ensuring ihe welfare of such minor 
child If ihe parent or guardian has a reasonable or good faith belief lhal such conversation or communication is evidence 
of criminal conduct involving such child as a victim or an attempl, conspiracy, or solicitation to involve such child in 
criminal activity affecting the welfare or best inicresl of such child, ihe parent or guardian may disclose Ihe conieni 
of such telephonic conversatiur or electronic communication lo ihe district attorney or a law cnlorcemenl officer A 
recording or olher record o f any such conversation or communication made by a parent or guardian in accordance with

I o f I DOCUMENT
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tl subsection that contains evidence o f criminal conduct involving such child as a victim or an attempt, conspiracy, 
or solicitation lo involve such child in criminal activity shall be admissible in a judicial proceeding except as otherwise 
provided in subsection (b) of (his Code seciion

HISTORY: Ga L 1967,p 844. § | , Code 1933. § 26-3006, enscied by Ga L 1968.p l2 49 .§ ],G a L 1993,p 565, §
I.G a L 1994, p 97. § 16. Ga L 2000, p 491. § 4

NOTES:

LAW REVIEWS — For n o i-< n 1993 amendment of this section, see 10 Ga S: U L  Rev 109(1993)
For comment on M itche ll v Slate. 239 Ga 3. 235 S E 2d 509(1977), see 29 Mercer L  Rev 351 (J977)

JUDICIAL DECISIONS

ANALYSIS
General Cor ideration
Conversations ir, Funherance of Crime

GENERAL CONSIDERATION

WHEN THIRD PARTY MAY INTERCEPT. RECORD, AND DIVULGE A CONVERSATION - O C G A  16-11-66  
allows a third parly to intercept, record, and divulge conversation, ( I ) where panics lo conversation conseni, or (2) where 
message is a cnme or is directly in furtherance of a crime and one party lo conversation consents M itche ll v State, 239 
Ga 3. 235 S E 2d 509, on remand, 142 Ga App 802 237 S E 2 d  243 <1977), for comment, see 29 M ercer L Rev 351 
<1977)

DISCLOSURE UNDER FORMER PARAGRAPH (B)(7) OF O C G A § 16-11-64 was noi required where conseni of 
one party is received under O C G A  § 16-11-66 Luckv  State, 163 Ga App 657, 295 S E 2d 384 < 1982)

CHILDREN'S TELEPHONE CALLS —  O C G A  § 16-11-66 ̂ oes not allow parents io vicariously consent lo 
interceptions of their children's telephone calls Bishop v State. 241 Ga App 517, 526 S E 2d 917(1999)
A child can not give conseni io the recording of the child's phone calls either by implication or by subsequent ratificadon 

Bishop v State. 241 Ga App 517, 526 S E  2d 917(1999)

FINDING OF CONSENT NOT ERRONEOUS WHERE THERE IS CONFLICTING EVIDENCE -The denial of 
defendants' motion (o suppress the admission of the two tape recordings of their conversations with an informant made 
on ihe ground that the informant did not consent to the conversations being recorded is noi clearly enoneous where the 
evidence on this issue was in conflict, with several law ofheers testifying lhal the informant was fully aware o f what 
the informant was doing and was not coerced into consenting to Ihe conversations and the recording inereof and ihe 
informant's testimony, while somewhat equivocal, indicated the contrary Ramsey v State, 165 Ga App 854 303 S E  2d 
32(1983)

FORMER CODE 1933. § 26-3006 (SEE O C G A  § 16-11-66) DEALT SOLELY WITH INTERCEPTION A N D  ACTS 
FOLLOW ING INTERCEPTION M itche ll v State. 239 Ga 3. 235 S E 2d 509. on remand. 142 Ga App 802, 237 S E 2d 
243(1977), for comment, see 29 M ercer L  Rev 351 (1977)

FORMER CODE 1933, § 26-3006 (SEE O C G A  § 16-11-66) D ID  NOT P RO HIB IT  ACTUAL PARTIES TO 
CONVERSATION FROM RECORDING OR D IV U LG IN G  IT  M itche ll v State, 239 Ga 3. 235 S E 2d 509, on remand.
142 Ga App 802, 237 S E 2d 243 (1977). (or comment, see 29 M ercer L Rev 351 (1977),, Fetty v State. 268 Ga 365.
489 S E 2d 813 (1997)

INVOLVEMENT IN DIVORCE ACTION IS NOT EQUIVALENT OF IMPLIED CONSENT lo have one's telephone 
line lapped Kendrick v Slate, 123 Ga App 785, 182 S E 2d 525 (1971)

CITED in Farmer v State. 228 Ga 225, 184 S E 2d 647 (1971). Ansley v Stale. 124 Ga App 670. 185 S E 2d 562 (1971).
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Cauleyv State. IJO G a  App 278. 203 S E 2d 239 (1973). Adams v State. l3 0 G a  App 362. 203 S E 2d 314 (1973). 
Cross v State. 233 Ga 960. 214 S E 2 d  374 (1975). Cross v State. 136 Ga App 400. 221 S E 2d 615 (1975). United  
Stales v Ransom, 515 F 2d  885 (5th C ir 1975), Connolly v State. 237 Ga 203, 227 S E 2d 352 (1976), W illiams \ Stale, 
142 Ga App 764. 236 S E 2d 893 (1977). M itche ll v State, 142 Ga App 802, 237 S E  2d 243 (1977). State v b.rge, 
240 Ga 501. 2 4 1 S E 2d 213 (1978). O 'D illon v State. 245 Ga 342, 265 S E  2d 18(1980). Drake v State, 245 Ga 798. 
267 S E 2d 237(1980). Ford v Stale. l6 0 G a  App 707. 288 S E 2d 39(1981). Green v State. 250G a 610, 2 9 9 S E 2d  
544(1983). Stephenson v State. 171 Ga App 938. 321 S E 2d 433 (1984). Peugh v Stale, 175 Ga App 90, 3 ”  S E 2d  
381(1985), Norns v State. l7 6 G a  App 164. 335 S E 2d 61J (1985). H a ll v Slate, !7 6 G a  App 428. 336 S 2d 291 
(1985). Duren v State, 177 Ga App 421, 339 S E 2d 394 (1986), M artin  v State, !7 9 G a  App 551 347 S E  2d 247 
(19861 Reeves v Slate. 192 Ga App 12. 383 S E  2d 613 (1989). Lawrence v Stale. 195 Ga App 320, 393 S E 2d 475 
(1990). Kemp v Stale. 201 Ga App 629. 411 S E 2d 880 (1991)

CONVERSATIONS IN FURTHERANCE OF CRIME

ONE-PARTY CONSENT REQUIREMENT RENDERS EXCEPTION CONSTITUTIONAL -Rcq.nremem of consent 
of one pany ensures that overhearing by ilurd parlies is by divulgencc of one parly to conversation, which is constitutionally 
permissible, and not by surreptitious interception unbeknownst m any party 10 conversation, which is constitutmnaJly 
imperirussiblc Goodwin v State, 154 Ga App 46. 267 S E 2d 488 (1980)

APPLICABILITY TO FACE-TO-FACE ORAL C0MMUNICA1 ION — One-p.jty conseni provision of former Code 
1933, § 26-3006 (see J C ^  A § 16-11-66) was applicable lo face-lo-face oral communication Orkm  v State, 236 Ga 
176, 223 S E 2d 6 1 11976), Brooks v. Slate. 141 Ga App 725. 234 S E 2d 541 (1977)
Face-lo-face communications are included in ihe conseni exceptions lo ihe electronic surveillance prohibitions o f  

formei Code 1933. § 26-3006 (see O C G A  § I 6 - U - 6 6 )  Thornton v Slate. 139 Ga App 483. 228 S E 2d 919 (1976) 
Face-lo-face conversations were intended by legislature lo be included in conseni exceptions contained in former Code 

1933, § 26-3006 (see O C G  A § 16-11-66) Humphrey v State, 231 Ga 855, 20 4S E 2d603. cert denied, 419 U.S. 839. 
95 S Cl 6 8 . 4 2 L  Ed 2d 66 (1974)

SCOPE OF SECTION — The legislature intended former Code 1933, § 26-3006 (see O C G A  § 16-11-66) io govern 
spc> ifkally conversations or communications arranged or aniicipaled by one of ihe parties for pu-posc of interception, 
recording, and divulging Goodwin v State. 154 Ga App 46. 267 S E 2d 488 (1080)

ONE-PARTY CONSENT MAY BE GIVEN TO LAW ENFORCEMENT OFFICERS -Former Code 1933. § 26-3006 
(see 0  C G  A § 16-11-66) allowed iaw enforcement officers lo intercept, record, and divulge a conversation, where al 
least one party iherelo consents, and where conversation is a crime or is in furtherance of a crime Go Iwm v State. 154 
Ga App 46. 267 S E  2d 488(1980)

SECTION APPLICABLE WHERE CONSENTING PARTY IS A POLICE OFFICER -Former Code 1933, § 26-3006 
(see O C.G A § 16-11-66) was intended lo cover situations in which conversation was between two private parlies, one 
of whom consented lo interception by some third party, mosl likely a law enforcement agency This does noi mean lhal it 
one party io conversation was a police officer who had consented that Ihe section cannot apply Cross v State, 128 Ga 
App 837, 198 S E 2 d  338(1973)

MERE FACT THAI ONF. PARTY TO CONVERSATION RECORDS IT DOES NOT VITIATE ITS EVIDENTIARY 
VALUE — Anyone who makes a statement lo anolher knows lhal person to whom il was made may repeal it lo others who 
may use il against ihe person, mere fad lhal person lo whom staiemenl was directed made a recording without knowledge 
of person recorded does noi vmaie its evidentiary value Q uaiJ v State, 132 Ga App 478, 208 S E 2d 336 (1974)

DIVULGING CONVERSATION BY MEANS OF RADIO TRANSMITTING EQUIPMENT-Slate agenl may divulge 
contents o f conversations wnh accused by canying radio equipmeni which simultaneously transmits conversations lo 
olher agents monuonng transmission frequency, and police officers who are simultaneously I.Menmg io conversation 
Ih/ough electronic amplification of conversation may testify as lo what they have heard Goodwin v Stale I  *>4 G a App  
46. 267 S E  2d 488 (1980)
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TAPED TESTIMONY OF INCESTUOL'S-RAPE VICTIM ’S INITIATED CONVERSATION wnh assailant fovrd 
admissible See Legg v. State. 207 Ga App 399. 428 S E 2 d 8 7  (1993). Cofield v State, 216 Ga. App 623 455 S E  2d 
342(1995).

RESEARCH REFERENCES

ALR -Opening, search, and seizure of mail. 61 ALR2d 1282.

What constitutes an "iniercepnor.’’ of a lelephone or similar commumcaiion forbidden by ihe Federal Communications 
Act (47 U.SC § 605) or similar slate statutes, 9ALR3d423.
Permissible surveillance, under slate communications interception statute, by person other than stale or local law 

enforcement officer or one aciing ir. concert with officer, 24 ALR4th 1208 
Title Note 
Chapter Note 
Article Note 
Pan Note
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ARTICLE Should Parents Be Allowed io Record a Child's Telephone Conversations When The1' Believe ihe Child Is
in Danger?: An Examination o f ihe Federal Wiretap Staiute and ihe Docinne of Vicarious Consent ill the Conte’ i of a
Criminal Prosecution

NAME: Daniel R Dinger •

BIO:

* Deputy Prosecuting Attorney, Ada County Piosecutng Attorney's Office. Boise, Idaho, B A . Brigham Young 
University, 1998, J D . J Reuben Clark Law School, Bngham Young University, 2001 The views expressed in this 
article are those of the author and Jo not neccssanly represent the views of the Ada County Prosecutor's Office

SUMMARY:
On February 28, 1997, the mother of a Georgia teenager picked up a telephone in her horns and found lhal her daughier, 

ihen linneen years old, was engaged in conversation with Kyle Richard Bishop. . However, under the doctrine of 
vicarious consent, ihe parent is deemed to have vicariously consented io ihe interception and recording of a conversation 
on behalf of the minor child In addressing the vicarious consent docinne, some commentators have further suggested 
that allowing one parent lo make and use a surreptitiously recorded telephone conversation bciv/ecn ihe other parent and a 
cnild, or a child and a third party, will lead lo significant family discord, and may also cause a child to resent one or both 
parents for their interception and use of the communication The vicanous conseni doctnne is a legally viable doctrine 
in ihe sense lhal its application is consistent wnh both statutory and case law in ihe area of eavesdropping and child 
pnvacy nghis, as well as with ihe legislative history of Tale III As one author wrote, "Congress entrusts parents with 
a nghi to decide or. their children's behalf in many situations, so consenting to wiretapping o f a telephone conversation 
seems a natural extension of (hose parental nghis."

TEXT:

(•955) I INTRODUCTION

On February 28, 1 ?7. the mother o f a Georgia teenager picked up a telephone in her home and found lhal her 
daughter, then ihineen years old, was engaged in conveisalion with Kyle Richard Bishop nl While il is not unusual for a 
Ihirtcen-vcar-old girl lo talk on Ihe telephone, the conversation lhal Ihe young girl s mother overheard lhal day was not a 
typical teenage conversation In fact, ihe conversation was very much atypical for two reasons First, Bishop was a ilurty- 
eighi -vear-old man who, along with his wife, lived across the sircci from ihe young girl. n2 Second, the conversation 
involved both lalk of a sexual nature and discussions of killing the young girl s parents n3

Concerned for her daughter's safely and well-being, the young girl's moihc. coniacied law enforcement and informed 
them of what she had overheard n4 The authorities immediately launched an investigation o f [*956] Bishop, but n 
stalled as quickly as it siarted because the young girl denied that anyihmg inappropriate had occurred between her and 
Bishop n5 Noi satisfied, ihe girl's parents look mailers into ihcr own hands. Specifically, "within hours of the police 
interview, the victim's parenis wen: lo Radio Shack and purchased a tape recorder io record all o f Ihe phone calls to and 
from thei' home. After installing the equipment, the parenis recorded numerous phone conversations beiwecn Bishop and 
ihe victim " n6 Copies of these conversations were later turned over io law enforcement. These tapes, in conjunction wnh 
ihe young victim's testimony "that she had engaged in sexual acts with Bishop," n7 ultimately led io Bishop's indictment 
on charges of child molestation, aggravated child molestation, and aggravated sexual baiiery n8

LEXSEE 28 SEATTLE UNIV. L R 955
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As the case against Bishop proceeded, prosecutors sought to use the taped conversations as evidence against him n9 
In response. Bishop filed a challenge to the prosecution's use of the tapes, arguing lhal they were recorded in violation of 
Georgia law nlO The inal court denied Bishop's motion.'' n i l In so doing, il relied on a legal do 'nne known as the 
doclnne of vicarious consent n 12 Though the trial court was ultimately overruled on the issue, based on Ihe language of 
a specific Georgia statute, n13 it expressed a belief lhal has been adopted by a small handful o f federal and sta’e courts 
n 14 Specifically, the trial court adopted the view that a parent can surrcpiniously :ape record a minor child's (elephone 
conversations wnh a third party —  and do so without violating federal and stale wiretap statutes —  if Ihe parent has a good 
faith and objectively reasonable basis for believing that recording the conversations is in Ih minor child's brs' interest 
n 15

This Article w ill address the litilc-uscd but important doclnne of vicarious conseni, in particular, this Article will 
argue that (he doctrine should be more widely accepted by the criminal courts Part II gives a bnef overview of ihe 
federal wiretap statute, its state law counterparts, and ihe docmne of vicarious conseni that has emerged as courts have 
1*957] interpreted federal and stale wiretap legislation Pan III addresses the doctrine's viability and. as referenced above, 
argues lhal i: should be accepted by the criminal courts Specifically, Pan III argues that when a parent records a child's 
telephone conversations with a third party out of a (rue concern for (he child and under a belief lhal doing so is in the 
child's best mierest, (hose recordings should be available for use during a criminal prosecution as evidence againsl both 
the third party and, if necessary, the child whose parenis recorded the conversations. Finally, Part IV briefly addresses 
important procedural issues arising when criminal courts accept the vicarious conseni doclnne, and Part V concludes by 
summarizing the policies, issues, and answers presented herein

II BACKGROUND

The judicially created doctrine o f vicarious conseni has developed over Ihe Iasi len years through a series o f little- 
refercnced but significant federal and slate court decisions n l6 These court decisions, though relatively few in number, 
have uniformly held lhal parenis who secretly, but wnh appropriate motivations, record a child's telephone conversations 
can avoid civil and criminal liability under federal 2nd stale wiretapping laws lhal generally proh.bil such action n 17 
This section addresses those federal and stale laws, the creation and nature of the vicarious consent <* jctnne, and the 
various criticisms that have been leveled agamsi it.

A The Federal Wiretap Statute

Enacicd in 1968 as Title III of the Omnibus Crime Control and Safe Streets Act, the federal wiretap statute governs 
the inicrcepiion and capture of wire and olher specified communications nl8 As slated by the United Stales Supreme 
Court, the purpose of Title III is "to prohibit, on the pain of criminal and civil penalties, all interceptions of oral and 
wire communications, except those specifically piovided for in ihe A c t" n!9 Because ihe doclnne of vicarious consent 
necessarily involves parental interception and capture of a child's commumcalions. understanding the basics of Title III 
is a prerequisite lo understanding ihe doctnne itself [*958] Specifically, to fully understand the ramifications of the 
vicarious conseni doclnne, what is needed is a basic understanding of Title Ill's history, combined with an overview o f the 
process for obtaining a valid wirclap, the penalties associated with violations of the federal wiretap statute, ihe consent 
exception to the general prohibition of wiretapping, and the applicability of Title III in domestic situations

1 A Bnef History of (he Federal Wiretap Statute

As slated above. Congress enacted the federal wirelap statute in 1968 as Tide III of the Omnibus Cnme Control and 
Safe Streets Aci Prior lo Title Ill's existence, wiretapping by boih law enforcement and private citizens was governed 
by ihe Federal Commumcalions Ad of 1934 n20 In 1986, nearly twenty years after us enactment, Congress amended 
and updated Title III to keep pace wnh technological advancements in the area of wiretapping and eavesdropping n21 
The original act, which was passed to assist law enforcement in the investigation and prosecution of organized cnme 
and to protect the privacy rights of United Slates ci'izens againsl the unwarranted interception of telephonic and olher 
communications, n22 was a response to two key decisions by the |*959] United States Supreme Court In the first 
case. Berger v New York, n23 the Supreme Court ruled that Fourth Amendment protections apply lo the electronic 
eavesdropping of oral communications such that conversations intended to be private are protected by the Fourth 
Amendment. n24 The Berger Court further "delineated Ihe constitutional criteria lhal electronic surveillance legislation 
should contain." n25 In the second case, Katz v. United States, n26 the Court neld lhal when (here is a reasonable 
expectation of privacy, intercepting a telephone conversation in a public telephone booih constitutes a search and seizure 
for the purposes of Ihe Fourth Amendment n27 Title III was enacted lo provide for compliance wnh these (wo rulings
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and the constitutional standards that they set forth for the lawful interception of covered communicate ms n28 

2 An Overview of Title III

In its current form, Title III is a very complex piece of legislation that addresses many different aspects of legal and 
illegal wiretapping With respect to the docmne of vicarious consent, however, only a few portions of the legislation are 
particularly relevant These portions of the law. which include the oasic process for obtaining a valid wiretap, the penalties 
associated with violations of Title III, and the one-party consent exception to the general prohibition against wiretapping, 
are discussed below.

a Obtaining a Legally Valid Wiretap

As stated by the United States Supreme Court. Title III "prescribes the procedure for secunng judicial authority lo 
intercept wire communications in the investigation of specified scnous offenses" n29 Title III also identifies the types 
of interceptions that are lawful and those that are not in an effort to "safeguard privacy in oral and wire communications 
while [*960) simultaneously articulating when law enforcement may intercept such communications" n30

The Supreme Coun provided an overview of the way in which wiretaps are authorized under the federal wiretap 
statute in its decision in United States v. Giordano

judicial wiretap orders must be preceded by applications containing prescribed information. The judge must 
make certain findings before auihonzing interceptions, including the existence of probable cause. The orders 
themselves must particularize the extent and nature of Ihe interceptions that they authorize, and they expire 
within a specified lime unless expressly extended by a judge based on further application by enforcement 
officials. Judicial supervision of the progress of the interception is provided for, as is official control of the 
custody of any recordings or tapes produced by the 'Perceptions earned out pursuant to tne order n31

In addressing this detailed procedure for obtaining a valid wiretap, the Supreme Court also noted that wiretaps are rot 
available in all cases or as an initial method of .nvesngation n32 With respect to these limitations, the Court wrote the 
tollowmg

The Act not only limits the crimes for which intercept authority may be obtained but also imposes 
important preconditions lo obtaining any intercept aulhonlv at all Congress evinced the clear intent lo 
make doubly sure that the statutory authority be used with restraint and only where the circumstances warrant 
ihe surreptitious interception of wire and o al communications These procedures were not to be routinely 
employed as the initial step in criminal in estimation Rather, the applicant must state and the coun must find 
that normal investigative procedures have been ined and failed or reasonably appear to be unlikely to succeed 
if ined or to be too dangerous n33

Finally, the Supreme Court pointed out that under Title III, wiretaps can only be requested by certain specified persons

The Act plainly calls for the pnor. informed judgement of enforcement officers desiring court approval for 
intercept authority, and investigative personnel may not themselves ask a judge for authority to wiretap 
or eavesdrop The mature judgement of a particular, responsible (*9611 Department of Justice official is 
interposed as a critical precondition to any judicial order n34

In addressing these detailed procedural requirements, the Supreme Court has held that strict compliance with the 
procedures set forth in the statute is required for a wiretap to be considered lawful n35

b The C ivil, Crim inal, and Evidentiary Penalties Associated with Violating Title I I I

Title HI violations stemming from one person recording another person's telephone conversations can result in the 
imposition of criminal, civil, and evidentiary penalties againsl the violator On the issue of penalties, Ihe legislative 
history stresses that the prohibitions of Title III "must be enforced with all appropnate sanctions " n36 In addressing 
these "sanctions" the legislative histoiy reads as follows. "Criminal penalties have their part to play But other remedies 
must be afforded the ctin if an unlawful invasion of privacy Provision must be made for civil recourse for dangers.
The perpetrator must be denied (he fruits of his unlawful actions in civil and criminal proceedings " n37 “Each s f these 
objectives," the drafters concluded, "is sought by (he proposed legislation." n38

With leaped to criminal penalties, Title III provides that "whoever violates [the prohibition against intercepting the 
specified communications) shall be fined under this title or imprisoned not more than five years, or both " n39 The
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issue of civil penalties is slightly more complex The statute provides that "any person whose wire. oral, or electronic 
communication is intercepted, disclosed, or intentionally used in violation o f this chapter may in a civil action recover 
from the person or entity, other than the United States, which engaged in that violation such rel ef as may be appropriate" 
n40 In defining what "relief may be appropriate, the law provides that "appropriate relief includes (1) such preliminary 
and other equitable or declaratory relief as may be appropriate. (2) [actual or statutory damages) and punitive damages in 
appropriate [*962] cases, and (3) a reasonable attorney s fee and other litigation costs reasonably incurred ' n41 Finally, 
any evidence obtained during a wiretap made in violation of Title III is not admissible in a criminal or civil tnal, or in a 
number o f other types o f hearings’

Whenever any wire or oral communication has been intercepted, no part o f the contents of such communication 
and no evidence derived therefrom may be received in evidence in any tnal, heanng, or other proceeding in 
or before any court, grand jury, department, officer, agency, regulatory body, legislative committee, or other 
authonty o f ihe United Slates, a State, or a political subdivision thereof if the disclosure of lhal information 
would be in violation of this chapter n42

These three distinct types o f penalties are independent o f one another such that any person who violates Title III can 
potentially be subject to all three types of penalties for a single violation of the law n43 At the same time, however, they 
also work in conjunction with one another to "form . an integral part o f - system of limitations designed to protect 
pnvacy" n44 and "serve to curtnil the unlawful interception of wire and oral communications." n45

c The One-Party Conseni Exception

As stated above, Title III prohibits "all interceptions of oral and wire communications, except those specifically 
provided for in the Act." n46 One important exception —  the exception at issue in cases involving the doclnne of 
vicanous consent —  is the one-party conse*-' sception In bnef, the one-party consent exception holds that i f one party 
to a communication consents to a recoro that communication, there is no violation of Title III n47

(*963) It shall not be unlawful far a person not acting under color of law to intercept a wire, oral, or 
electronic communication where such person is a party to the communication or where one of the parties to 
the communication has given prior consent to such interception unless such communication is intercepted for 
the purpose o f committing any criminal or tortious act in violation of the Constitution or laws of the United 
Stales or of any State. n48

Under this important exception, as stair j  above, one participant in a "wire, oral, or electronic communication" can 
record the communication without violating Title III n49 So too can a third party who has been given prior consent by 
one of the parties lo the conversation. n50 Significantly, the statute does not require that the person making the recording 
notify ihe other participants that a recording is being made or that the conversation is being intercepted n51

3 The Federal Wiretap Statute & Domestic Wiretapping

The doctnne of vicarious consent, as will be discussed more fully, is a legal doclnne that addresses a parent's ability 
to intercept a child's telephone conversations —  a type of domestic wiretapping —  without violating Title III n52 Yet, 
the language of the federal wiretap statute does nr t expressly address the applicability or nonapplicability of Title III to 
domestic or inierfarruly wiretap situations n53 This omission has led to some confusion in t.ie application of Title III 
Since its passage, and even dunng the time that Congress debated us enactment, legislators, courts, and commentators 
have argued about whether the federal wiretap statute applies in domestic or inlcrfancly wiretapping situations, including 
situations involving parent-child wiretapping n54 These deban s have resulted [*964] in • circuit split on me issue, with 
two federal circuits holding that inter-family wiretapping is outside the reach of the siiiuic .-"d 1 jjenalties, wlulc four 
circuits have held that the law prohibits both domestic and nondomestic wiretapping alike n55 More succinctly put, "(he 
general applicability of the Wiretap Act in the domestic realm ter ains unclear " n56 This is a problem because, according 
to some estimates, nearly 80 percent of reported wiretapping matters involve wiretaps within the family context." n57

|*96f) 4 State Wiretap Statutes

In addition to being subject to the federal wiretap statute and its prohibitions and procedures, all but one o f the 
fifty states have enacted their own wiretapping laws to govern the recording of telephone and other conversations 
n58 With respect to a consent exception to the prohibition against recording telephone and other communications, a 
significant number of state wiretap statutes follow the federal model and contain a one-party consent exception n59 For 
example, Ohio’s wiretap statute is [*966) similar to the federal statute Under Ohio law, it is illegal for any person to



28 Seattle Untv L R 955. *966
Page 5

"intercept, attempt to intercept, or procure another person to intercept or attempt to intercept a wire, oral, or electronic 
communication “ n60 The law, however, includes a one-patty consent exception

This section does not apply to . (a) person who intercepts a wire, oral, or electronic communication, if
the person is a party to the communication or if one o f the parties to the communication has given the person 
pnor consent to the interception, and if the communication is not intercepted for the purpose of committing a 
cnmmal offense or tortious act or for the pwpose o f committing any other injurious act n6l

Similar to the federal statute. Ohio law provides for civil remedies against those who violate its wiretap statute n62 
Texas also provides for a one-party consent exception

A person commits an offense if the person . intentionally intercepts, endeavors to intercept, or procures 
another person to intercept or endeavor to intercept a wire, oral, or electronic communication It is an 
affirmative defense to prosecution (that) the person is a party to the communication or i f one of the parties 
to the communication has given pnor conseni to the interception n63

Under this code section, which provides an affirmative defense in the form of a one-party consent requirement, it is a 
criminal offense to make an unauthorized interception of another person s wire, oral, or olher electronic communication 
n64

Since Title Ill's passage, courts have held that states may adopt wiretap laws that ac more stnngent than federal 
•aw. but states may not adopt standards that are less restrictive." n65 As such, while most states |*967) have adopted 
one-party conseni exceptions to (heir wiretap statutes, a small handful of states have adopted a more stnngent form of 
the statute, one which requires the consent of both panics lo a conversation before it can be lawfully recorded. n66 
California's statute provides a good example of this two-party conseni requirement:

Every person who, intentionally and without the consent of a ll parties lo a confidential communication, by 
means of any electronic . recording device, eavesdrops upon or records a confidential communication . 
shall be punished by a fine not exceeding two thousand five hundred dollars ($ 2,500), or imprisonment in 
the county jail not exceeding one year, or in the state prison, or by both that fine and imprisonment n67

Under California's statutory scheme, more severe penalties apply when a person has a pnor conviction for wiretap 
violations n68 Civil penalties are also available to those persons "injured by a violation" of California’s wiretap law n69

As it has developed, the vicarious conseni doclnne is available only in those jurisdictions that enact one-party consent 
exceptions The doclnne is only applicable in these specific junsdictions because us sole purpose, as discussed below, is 
to allow a parent or guardian to record a child's telephone conversations without the child or, in particular, the person with 
whom the child is speaking, becoming aware of the interception, necessarily, it is made without the consent of the party 
to whom the child is speaking n70

[•968J B Parental Recording o f  a M ino r Child's Telephone Conversations and the Doctrine o f  Vicarious Conseni

The doctrine of vicarious consent, a legal doctnne created by judicial decision, addresses a parent's ability to consent 
to a recording of a child's telephone communications on the child's behalf, without running afoul of federal or state 
wiretap laws This section addresses the principles underlying the doctnne. its specific development over the last decade, 
and Ihe response that critics of the doctrine have made to its acceptance by a small handful of state and federal courts

1 The Doctnne of Vicanous Consent and Its Underlying Pnnciples

The basic premise of the doctnne of vicanous consent is that a parent can avoid liability for violations of the federal 
wiretap statute or us slate law counterparts that ought otherwise attach when he or she surreptitiously records a minor 
child's telephone conversations with a third party without gaining prior consent from the child or the third party As stated 
above, the federal and state wiretap statutes generally prohibit such recordings n7l However, under the doclnne of 
vicarious conseni, the parent is deemed to have vicariously consented to the interception and recording o f a conversation 
on behalf o f the minor child As such, Ihe recording is therefore considered to be one to which one of the parties to the 
conversation — specifically the minor child —  has consented, thereby satisfying Ihe one-party consent exception and 
protecting the parents from civil or criminal liability n72

The doclnne of vicanous consent is not codified in Title III, but was created by judicial decision n73 As such, Ihe 
doctnnc's details are found in those stale and federal decisions that have accepted the concept of vicarious consent in the
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context o f the one-party consent exception The most fundamental requirement, as explained below, is that the parent 
who records the conversation must do so under a good faith and reasonable belief that he or she is acting in the child's best 
interest n74

2 The Cases Through Which the Doctnne Has Developed

The doctnne of vicanous consent has slowly developed over the last decade as courts have adjudicated cases that, in 
one way or another, involve a parent who has surreptitiously recorded one or more of a minor |*969] child's telephone 
conversations with either the other parent or a third party n75 To date, the majonty o f courts to address the issue have 
done so in the context of either custody disputes or civil tort claims for alleged violations o f the federal wiretap statute 
aming from custody disputes n76 A small handful of cnminal couns have also addressed the issue, all in the context of a 
parent recording a child's telephone conversations with a third-party adult who is not a member of the immediate family 
n77 Of these cnmmal couns, some have adopted the doctnne of vicanous consent and have further allowed prosecutors 
to t se the recorded conversations at the tnal o f one of the panics to the conversation n78 Other couns, however, have 
rejected the doctnne and therefore have not allowed such a use of Ihe recordings n79

<i The Development o f the Concept o f Vicarious Consent

The firsi coun to present and address the issue of vicanous consent was the United States Distncl Court for the 
Distnct of Utah in the 1993 case of Thompson v Dulanev n80 Thompson arose out of a custody dispute between 
the parents of two young children n8l While the divorce and custody issues underlying the case were adjudicated in 
Utah state court, James Thompson, the noncustodial parent, filed suit in federal court alleging that the custodial parent, 
Denise Dulaney, had violated vanous portions o f Title III n82 Specifically, Thompson alleged that Dulaney illegally 
tape recoided conversations between Thompson and his children dunng the pendency of the aforementioned divorce and 
custody proceedings n83 Dulaney freely admitted that she had laped Thompson's conversations with their children —  
the conversations were even used as evidence in the custody dispute —  but argued that it was not illegal for her to do so 
because Thompson "was interfering with her relationship with the children to whom she was awarded custody " n84 
Dulaney further argued that she was within her rights to record the conversations because she needed [*970| to monitor 
and document that interference in order to effectively and appropriately protect her children n85

The court's creation and discussion of the doclnne of vicanous consent arose in the context of a ruling on Dulaney's 
motion for summary judgment n86 In what ,hc coun itself described as a "very narrow [holding) limited to the particular 
facts of this case." n87 it held the following

As long as the guardian has a good faith basis that is objectively reasonable foi believing that it is necessary 
to consent on behalf of her minor children to the taping of the phone conversations, vicarious consent will be 
permissible in order for the guardian to fu lfill her statutory mandate to act in the best interests of the child 
n88

Noting that the case presented a "unique legal question of first impression.1' n89 the court recognized the existence of 
a nghi of vicarious consent in the case before it because o f its concerns regarding parents' ability to protect very young 
children "who lack both the capacity to consent and the ability to give actual consent" n90 It further noted the following 
"In this case, or perhaps a more extreme example of a parent who was making abusive or obscene phone calls threatening 
or intimidating (*971) minor children, vicarious consent is necessary to enable the guardian to protect the children from 
further harassment n9l Protection of a young child, the court concluded, is the reason that the pnnciple of "vicanous 
consent is necessary n92

In holding as it did, the court stressed the importance of divining parental motivations n93 In ruling on Dulaney's 
motion for summary judgment, the court wrote that whether or not Dulaney would be permitted to rely on the 
vicanous consent exception "requires a factual resolution of what Denise Dulaney's purpose' was in intercepting the 
communication " n94 The court later added ihat "the viability of the consent defense is contingent on a resolution of 
(Dulaney's) purpose in intercepting these communications " n95 Because it determined lhal there existed factual issues 
regarding Dentse Dulaney's motivation, the court, while accepting the pnnciple of vicarious consent, denied Dulaney's 
motion for summary judgment n96

After the district court handed down us ruling in Thompson v Dulaney, the doctnne o f vicarious consent was reshaped 
in subsequent court rulings from mynad junsdictions One such ruling came from the ourl of Civil Appeals of Alabama 
in its 1996 decision in Silas v Silas. n97 which involved a father who made recordings of telephone conversations
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between his child and the child's moti>er n98 In S ila i the court referenced Thompson and adopted that court s reasoning, 
while issuing a slightly narrower holding n99

The tapes were subsequently produced to and listened :o by the guardian ad litem and the .ourt-appointed 
psychologist. Dr Karl Kirkland Dr Kirkiand testified that the tapes showed verbal abuse of the minor child 
by the mother and that the verbal abuse wa> maging to the minor child

Based on the foregoing, we conr'ude that the father had a good faith basis that was objectively reasonable for 
believing that ihe minor |*972J child was being abused, threatened, or intimidated by the mother, therefore 
it was permissible for the father to vicanously conseni on behalf of the minor child to the taping of the 
telephone conversations nlOO

While it is not fully clear, the holding in Silas appears to potentially narrow the application o f the doctnne to situations 
in which there is a good faith basis for believing that the child is "being abused, threatened, or intimidated" by the other 
parent nlOl In Thompson there was no such specific limitation, but only a general statement of reasonable parental 
concern for the child's best interests n!02

Another major court decision on the vicanous conseni doclnne was the Sixth Circuit's ruling in the case of Pollock v. 
Pollock. n!03 the first federal appellate-level court to address the doctnne Pollock arose from a civil suit filed by Samuel 
Pollock alleging that lus cx-wife Sandra violated Ihe federal wiretap statute by tape recording a number of conversations 
that took place, over a few weeks time, between their daughter Courtney and Samuel and his new wife, conversations (hat 
' occurred in the context of a bitter and protracted custody dispute" nl04 Neither Samuel, his new wife, nor Courtney 
consented to Ihe cordmgs nl05 Sandra justified the recordings by arguing that "she believed rat Courtney was being 
subject to emotic, al and psychological pressure by Samuel and Samuel's wife, Laura, whereby ̂ amuel was trying to gel 
Courtney to do whatever she could to convince [Sandra] to let Courtney primarily live with Samuel."' nl06 Sandra further 
claimed that her sole motivation in recording her daughter s telephone conversations with her father was Sandra’s concern 
for Courtney's well-being nl07 Samuel, as expected, argued that Sandra had a different motivation —  retaliation *i 108 
Specifically, he argued that "Sandra was angry lhal Courtney had taped a conversation between herself and Sandra with 
Samuel and Laura's consent, and wanted to return the favor by taping Courtney's conversations with Sam and [Laura] " 
nI09 After Samuel filed suit, Sandra filed a motion to dismiss, 1*973] which Ihe court treated as a summary judgment 
motion nl 10The distnct court granted Sandra's motion, and Samuel appealed nl 11

In ruling on the aforementioned dispute, the S.xth Circuit accepted and then expanded the reach o f the doctnne of 
vicanous consent as set forth in Thompson nl 12

After [a] review of relevant case law, we agree with the dis.net court s adoption of lb" (vicanous consent] 
doctnne, provided that a clear emphasis is put on the need for the "consenting" parent i demonstrate a good 
faith, objectively reasonable basis for believing such consent was necessary for the welfare of the child 
Accordingly, we adopt the standard set fonh by the district coun in Thompson and hold that as long as 
the guardian has a good faith, objectively reasonable basis for believii that it is necessary and in the best 
interest of the child to consent on behalf of his or her minor child to the taping of telephone conversations, 
the guardian may vicanously consent on behalf o f the child to the recording Such vicanous consent will be 
exempt from liability under Title III, pursuant to the consent exception contained in 18 U S  C  § 2517(7)(d) 
nl 13

As slated above, in holding as it docs, the Sixth Circuit expands the reach of the vicanous consent doclnne beyond 
that set fonh in Thompson nl 14 Specifically, the Pollock court held that the doctnne applies not only to young children, 
but also to children m"ch older than those involved in Thompson nl 15 The children caught in the middle of Thompson 
were three and five —  a fad lo which the Thompson court attached great significance n 116 In Pollock, however, the child 
whose telephone conversations were secretly recorded was fourteen years of age nl 17

In expanding the application of the doclnne of vicanous consent to include older children, the court seemingly docs 
away wnh the Thompson court's staunch reliance on Ihe fact that the children at issue in that case "were children who 
lacked both the capacity to [legally] consent and the ability to give actual consent.'" n l 18 In so doing, it relied on its ow n 
distnct court's decision "We are not inclined to view (the child's] own [*974] ability to actually consent as mutually 
exclusive with her mothers ability to consent on her behalf" nl 19 Furthermore, with respect to the issue of age It 
would be problematic for the Court to attempt to limit the application o f the doctnne to children of a certain age. as 
not all children develop emotionally and intellectually on Ihe same timetable, and we decline to do so." n120 In short.
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Pollock expanded  the doctr ine 's  a p p lic a b il it y  to  a greater num ber o f  peop le  by re fu s in g  to  lim it it to cases in v o lv in g  very 
young ch ild re n  n 12 1

T h o u g h  its h o ld in g  expands the num ber o f  c h ild re n  to w h ich  the d o c tn n e  app lies, the court does issue a w a rn in g  to 

would-b< w iretappers, w n t in g  that "we stress that th is d o c tn n e  sh o u ld  not be in terpreted as p e rm ittin g  pa ren is  to  u p e  

any conversa tio n  in v o lv in g  the ir c h ild  s im p ly  by  in v o k in g  the m ag ic  w ord s  I was do in g  n  in  h is/her best in te re s t" n 122 

Instead the cou rt stresses, re cog n it io n  and accep tance  o f  the v ic a n o u s  consent d oc tnne  requ ires  "that a c le a r  em phasis  

[be] put on  the need fo r  the con sen tin g ' parent to dem onstrate a good  fa ith , ob je c tiv e ly  reasonab le basis  fo r  b e lie v in g  that 
such consen t w as necessary fo r the w e lfa re  o f  the c h i l d " n 123

In a d d it io n  to  the ir acceptance o f  the v ic a n o u s  consen t d o c ln n e . the Thompson. Silas, and Pollock d e c is io n s  a ll 

share a s ig n if ic a n t factua l s im ila n ty  — (hey a ll in v o lv e  one parent w h o  recorded conversations betw een a c h ild  and 
the other parent M o re  sp e c if ic a lly , none  o f  the three d e c is io n s  addresses the issue o f  a parent w h o  records a ch ild 's  

te lephone conversa tio n s  w ith  a th ird  party  w h o  is not a fa m ily  m em ber It was not u n t il the cn m in a l cou rts  began  to accept 
the v ic a n o u s  consen t d o c tn n e  that re co rd ing s  in v o lv in g  n o n - fa m ily  m em bers began to appear as p an  o f  the case law  

govern ing  the d o c tn n e

| '975] b The Doctrine of Vicanous Consent in the Criminal Context

A  sm a ll num ber o f  reported cases have ca rr ie d  ihe  d o c ln n e  o f  v ic a n o u s  consent from  the c iv i l to  the c n m in a l arena, 

a llo w in g  fo r  the tu e  o f  recorded  te lephone conversa tio n s  in  the p ro secu tion  o f  an adu lt c n m in a lly  charged , in  o,,e w ay  

or another, w nh  v ic t im iz in g  a c h ild  n 124 be ty p ica l scenano  in  these cases in vo lve s  parenta l tap ing  o f  a conve rsa tio n  

between a c h ild  and a n o n - fa m ily  m em ber w h o  is la ter d iscove red  to be sexu a lly  abus ing  the ch ild , and  a subsequent lega l 
ch a llen g e  to  the use o f  those re co rd in g s  in  the p ro secu tion  o f  the abuser n 125

The case o f  Commonwealth v Barboza n l2 6  p rov ides a g ood  c am p le  o f  the w ay  in w h ich  cou rts  have a p p lie d  the 

d o c ln n e  o f  v ic a n o u s  con sen i in  the con tex t o f  these cnm ina J p rosecu tions Barboza, a c n m in a l p rosecu tion , in v o lv e d  

a llegation s that G e o rg e  Barboza  had s e xu a lly  m o lested  a young  b oy  nam ed Tom , the son o f  one  o f B a rboza  s em p loyee s  

n J 27 In it ia lly  B arboza  and Tom  s fa m ily  had lit t le  contact, but in  1993 T o m s  fa m ily  m oved to  the tow n  where B arboza  

liv ed  n 128 A t that po in t, the fa m ilie s  "began m eeting  frequently , and on som e w eekends. T o m  w ou ld  stay o ve rn igh t w ith  

[Barboza] at h is hom e " n129 T o m  a lso  spent t im e  w ith  B arboza  at B a rb o za s  second hom e in  F lo r id a  d u n n g  Feb ru a ry  o f  
1995 n 130

lo rn 's  re la t io n sh ip  w ith  B arboza  con t inu ed  to deve lop , and in 1996 Tom 's  parents "began to feel uneasy  abou t the ir 

son's d o se  re la t io n sh ip  w ith B a rboza  n 131 S p e c if ic a lly ,  d u n rg  1996, Tom 's  fa m ily  v is ited  Barboza  in  F lo n d a  n132 
D u n n g  that v is it Tom  had litt le  in te ra c t io n  w ith  h is  parents," furtherm ore, T o m  "stayed in  one hotel ro om  w ith  [Barboza], 

w h ile  h is parents and th e ir other son stayed in a second  100m " n 133 A s  the court s o p in io n  illu stra tes, the re la t io n sh ip  
con tinued  to  d eve lo p  a fter the vacation

|Tom 's parents] were fu rther d iscon ce rted  w hen Tom  announced  that it was h is  in ten tio n  after he g raduated 

from  h ig h  sch oo l to live  [*976) w ith  [Barboza] in  F 'o n d a  A fte r  the fam ily  re lum ed  from  F lo n d a  in 

Decem ber, 1996, [Ba rboza) ca lle d  T o m  on  a regu la r basis T h e  parents noticed  that w hen  Tom  spoke  w ith  

IBarboza) on the te lephone, he w o u ld  be u nu sua lly  qu ie t, and som etim es even den ied  a fte rw ards that he had 
spoken to [Ba rboza] n 134

D e te rm in ing  that th ing s  had gone  far enough, Tom 's  parents dec ided  to investiga te  B a rb o za  s re la t io n sh ip  w ith  the ir 

son n 1 35 T o  th is  end, "Tom 's fa ther o rdered  a ape recorde r that he had seen advertised in  a m agaz in e  in  o rd e r  lo  

reco rd  secretly  te lephone  conversations at h is  house " n 136 Tom 's parents never to ld  th e ir  sons lha l the tape reco rde r had 

been in sta lled , and thereafter " fo u r  te lephone  c a lls  between Tom  and [Barboza] were recorded  " n137 In each o f  these 

conversations, the court wrote, B a rb o za  "dec la red  that he lo ved  Tom , and in  at least the last three conversations, there 

[w ere] references to m asturbation " n 138 A d d it io n a lly ,  in  the second o f  the recorded te lephone ca lls  B a rboza  m en tioned  
"m ak in g  lo ve" w ith  T o m  n 139

U p o n  d is co ve r in g  lhat B arboza  was h a v in g  sexua l con tact w ith  h is  son, Tom 's father turned the re co rd ing s  o v e r  to  law  

en forcem ent and c n m in a l charges w ere f ile d  aga inst B arboza  n l4 0  D u n n g  the course o f  B a ib o za 's  tna l. and fo llo w in g  a 

pa rt ia l den ia l o f  a m otion  to  suppress the reco rd ing s, the p rosecu tion  was perm uted to p la y  tw o  o f  the re co rd in g s  to  the 

ju ry , w h ich  u lt im a te ly  conv ic ted  B a rb o za  o f  lo u r  coun ts  o f  rape o f  a c h ild  under sixteen and tw o counts o f  in decen t assault 

and battery on a c h ild  under fourteen n 141 In ru lin g  on  the supp ression  issue, the ju dge  stated that "there 's no ques t io n
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that the |parents'] primary concern was their son and that everything they did was not to assist law enforcement 
hut to try to figure out what was going on and what's nght for their son and for (heir family ." n!42 Because it found that 
the recordings were made out of a concern for family rather than a desire to assist law enforcement, the court concluded 
thct two o f the four recordings —  both made pnor to law enforcement being informed of the situation —  were (*977) 
admissible at tnal nl43 The other two recordings, made after police were contacted, though not at their request, were 
suppressed because under ihe circumstances, silence by the police made ihe parents unwitting agents of the police for 
the purposes of continuing to record telephone calls from (Barboza) *’ n!44 On appeal, Barboza argued that the tnal 
court should have suppressed the two tape recordings the jury had heard, as well as other evidence that he alleged was 
obtained after the recordings were made and provided to law enforcement nl45 The Massachusetts Appeals Coun 
divided us discussion of Barboza s claim into two distinct pans The first was an analysis of the suppression issues under 
the Massachusetts state wiretap statute, n!46 and the second was a similar analysis under the federal wiretap law n 147

The coun began us analysis under the Massachusetts statute by appropnately pointing out that Massachusetts is a two- 
party consent state, meaning that "the Massachusetts wiretap statute requires both parties to consent to the recording 
of telephone calls for the recording to be legal" nl48 As such, when Tom's father recoided Barboza s conversations with 
Tom, which was done without Barboza s knowledge or conseni, it was clearly illegal under Massachusetts law n!49 
This fact notwithstanding, the appellate court determined lhal the tnal court was correct in denying Barboza s motion 
to suppress under the Massachusetts statute because it was pnvale conduct, not government conduct, that produced the 
recordings that helped secure Barboza s rape and other convictions n!50 Quoting the Massachusetts Supreme Judicial 
Court, the Barboza court noted that "exclusionary rules generally are intended to deter future police conduct in violation 
of constitutional or statutory rights," n l5 l and determined that "we see no reason why the (exclusionary) rule should 
protect (Barboza) from the consequences of the unlawful interception by a pnvate citizen, a father, acting in Ihe privacy 
of his own home, without any government involvement, to protect his child from sexual exploitation '" n 152

(*978) Of more pertinence to this article is the Barboza court's analysis of the suppression issue under the federal 
wiretap s atule n 153 With respect to the application of federal law and the one-party consent exception contained in 
Title III, the court, with very little discussion, concluded that "a recording by parents of their own minor son talking on 
the telephone in their own home, motivated by concerns that he was being sexually exploited by an adult, does not violate 
Title I I I " nl54 In deciding the issue as it docs, the coun bncfly referenced the Sixth Circuit's decision in Pollock as 
well as a handful of other cases that have approved the doctnne of vicanous conseni, and then relied on their authonty to 
refute Barboza s arguments n155 Significantly, the court also went beyond the scope [*979) of Pollock and Thompson 
and noted that we do not read Ihe Federal cases as limiting the parents' nghis to intercept calls to those from family 
members," meaning the coun appears open to the idea that parenis can also record a child's telephone conversations with 
non-family members under the doctnne of vicanous consent without running afoul of the prohibitions of Title III nl56

1*980] c Rejecting the Doctrine o f  Vicarious Conseni

Not all courts that have addressed the issue of parental taping of a child's phone conversations have adopted the 
doctnne of vicanous consent A small number i f courts have rejected the doctnne altogether and held that parental 
recording o f a child's phone conversations does noi fall within the consent exception to Title III or its state law equivalents

The first court to raise and then reject the doctnne o f vicanous consent was the Michigan Court of Appeals in the 
case of Williams v Williams n 157 The Williams case, similar to Thompson v Dulaney, involved an appeal of a Michigan 
state tnal court's ruling on a motion for summary judgment in a tort action tiled by one former spouse againsl another 
n 158 Specifically, Brenda Williams filed suit against her former husband, Brent Williams, when she discovered that he 
had secretly recorded some telephone conversations that she had engaged in with their son, Jason Williams, while Jason 
was living wnh Brent n 159 Brenda Williams' three-count lawsuit alleged violations of the federal wiretapping act and 
Michigan's eavesdropping statute, and also included a claim based on the common law tort of invasion of privacy nl60 
Both parties filed motions for summary judgment in connection with the case nl61

In ruling on the motions for summary judgment, (he tnal court ruled in favor of Brent Williams, holding that there 
was no genuine issue of material fact and that Brent had a right lo consent to the recording of the phone calls on behalf 
of his son nl62 In short, the tnal court applied the doctnne of vicarious consent Brenda Williams appealed the lower 
1*981] court's decision and the Michigan Court of Appeals reversed n 163 In reversing the tnaJ court, the appellate court 
addressed both the federal wiretap statute and Michigan's eavesdropping statute n!64 In so doing, the coun framed the 
issue as follows
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The sole issue presented by plaintiff on appeal is an issue of first impression for this Coun whether a 
custodial parent o f a minor child may consent on behalf of the child to the interception of conversations 
between the child and another party and thereby avoid liability under the Michigan eavesdropping "atute and 
Ihe federal wiretapping act n!65

The court further framed the issue in terms of statutory interpretation, writing that "we must decide whether these 
references to consent may be construed so broadly as to include the type o f vicanous consent exception advocated by 
defendants" n)66

As stated above, the Court of Appeals reversed the tnal coun, and in so doing, rejected the vicanous consent doctnne 
n 167 With respect to the applicability of the vicanous conseni doctnne to the federal wiretapping statute, the couit 
rejected the doclnne because, contrary to the Utah Distnct Court's decision in Thompson. the Michigan court chose to 
adopt a narrow reading of the consent exception n)68 The court held as follows:

However, the federal wiretapping act is silent with regaru to the types oi conseni that Congress 
contemplated The exception to the federal statute simply provides for consent by "one of the parties to the 
communication " This language gives us no indication that Congress intended to create an exception for a 
custodial parent o f a minor child to consent on the child's behalf and tape record telephone conversations 
between the child and a third party Were it the intent of Congress to create a safe harbor from liability for 
custodial parents recording the conversations of their children, it, loo, could have easily done so Instead, the 
federal wiretapping act states that any exceptions to its prohibitions are "specifically provided in this chapter "
This Court will not speculate with regard lo the probable intent of Congress beyond the words expressed in 
the statute nI69

(*982) The court then employed a similarly narrow reading of the state statute, rejecting the vicanous consent 
doctnne because the state legislature had not specifically adopted it n!70 In rejecting the doctnne, the court also 
addressed decisions such as Thompson lhal accepted the doclnne, holding **-it despite the benefits that it was able to 
provide, any acceptance of vicanous conseni would be left to the state legislature n 171

The appellate court's rejection of the vicanous consent doctnne did not end the appeals of the tnal court's decision 
to adopt the doclnne Specifically, the Michigan Court of Appeals' decision in Williams was appealed to the Michigan 
Supreme Court n 172 The Michigan Supreme Court did not decide the issue, but remanded the case back to the Michigan 
Court of Appeals for reconsideration in light of Pollock, which the Sixth Circuit decided after the Mich.gan appellate 
rourt initially rejected the pnnciple of vicanous consent n 173 On remand, the court reluctantly held that, depending on 
the facts of the case, the vicanous consent doctnne potentially applied to the federal statute and the claim based on Title 
III n 174 The court then remanded tne case back to the tnal coun to make a factual determination of whether vicanous 
consent excused Brent Williams' actions n 175 With respect to the state law claim, however, the court held strong to its 
pnor decision and rejected the claim of vicarious consent

[•983) This court is not compelled to follow federal precedent or guidelines in interpreting the Michigan 
eavesdropping statute We remain convinced by the statutory analysis in our prior opinion that if the 
Legislature had intended (to allow a parent lo vicanously consent on behalf of a minor child to the recording 
of telephone conversations between the minor and a third party) then it could have incluJed such an exception 
in (the law) n!76

Thus the court held that the vicanous consent doctnne did not apply in Michigan's state courts n!77

The most recent rejection of the vicanous consent doctnne came from the Washington Supreme Court in its 2004 
decision in State v Christensen n178 In Christensen, the court addressed the admissibility of evidence obtained by 
defendant Chnstensen's minor girlfriend's mother dunng a surreptitious interception of a phone call between Christensen 
and hisgirlfnend n!79

The Christensen case began when San Juan County Shenff Bill Cumming suspected Oliver Chnstensen of the robbery 
of an elderly woman. n!80 Because Shenff Cumming "believed that evidence of the robbery might be found in the 
house of Chnstensen s then-girlfnend. Lacey Dixon," he contacted Lacey's mother, referred to by the court as Mrs 
Dixon, "and obtained her consent to search her home for evidence of the cnme" n 181 While no evidence was found in 
the home, Shenff Cumming nonetheless asked Mrs Dixon to "keep a lookout for any evidence of the cnme that might 
surface n 182 Mrs Dixon did just that, and when Chnstensen later called for her daughter, she "handed the cordless
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handset to her daughter, who took it upstairs into her bedroom and closed the door," and then Mrs Dixon "activated the 
speakerphone function of the cordless telephone system " nl83 Thereafter, the court wrote, "Mrs Dixon took notes from 
the conversation she overheard, in which Chnstensen acknowledged to Lacey that he was aware that police suspected 
him of the robbery and that he knew the whereabouts of the pur e, but not that he had taken part in the robbery " n!84 
Neither Lacey nor her boyfnend, CtJistensen, "knew of, or consented to, Mrs Dixon listening to their conversation 
n 185 |*984] At Chnstensen's tnal, Mrs Dixon was perrtuticd to testify as to Ihe contents of the conversation that she 
had overheard nl 86 That testimony, in conjunction with olher evidence, aided the prosecution in secunng a conviction 
for second-degTce robbery n 187

On appeal, the Washington Supreme Coun addressed, among other things, the State's assenion (hat the coun should 
adopt the vicanous consent doctnne and therefore find Mrs Dixon s actions and her testimony admissible n!88 Based 
on the fact that Washington's wiretap law requires two-party consent before a lawful interception can occur, the coun 
rejected the argument

The Siate also suggests that there should be an implied exception to the act in the case o f minor children, 
arguing that children have a reduced expectation of pnvacy because parents have an absolute nght to monitor 
all telephone calls coming into the family home The federal wiretap statute, which makes interception of 
communications legal where one party consents, has been interpreted to permit parents acting to protect 
the welfare of a child, to consent vicanously for their child to the recording o f their child's conversations 
The Washington act, with its all-party consent requirement, contains no such pajental exception and no 
Washington court has ever implied such an exception. We decline to do so now nl89

After additional discussion of the Washington Legislature's view that individual pnvacy trumps "law' enforcements 
ability to gather evidence without a warrant, r>190 the court, without reference to the fact that the interception at issue 
was made by a private citizen instead of a law enforcement officer acting on behalf of the state, determined that Mrs 
Dixon's tna! testimony was improperly admitted and a retrial without that evidence was ordered n 191

In looking at the Christensen case in the context of the vicarious consent doctnne —  and thereby ignonng that 
Washington is a two-party consent state n)92 — it is entirely possible that a court in a one-party consent junsdiction 
would still find the doctnne inapplicable under the facts of the case A court would likely so find because Mrs Dixon s 
pnmary motive in recording 'he conversations between her daughter and Chnstensen |*985) appears to be the assistance 
of law enforcement, and not nccessanly the assistance and protection of a child in need n 193 Nonetheless, (he Washington 
Supreme Court made its decision without putting any credence in or being willing to accept the doctnne of vicanous 
consent n 194 and, therefore, attempting to lit the facts of the case w ith the doctnne was unnecessary

Anothei case which one can read as a rejection of the vicanous consent doctnne is the North Carolina case of State 
v Shaw nl95 Decided in 1991 —  two years before the Thompson court first invoked ihe doctnne and well before the 
Michigan or Washington state court decisions in Williams and Chnstensen — Shaw addresses a situation in which a mother 
surreptitiously record' d a child s telephone conversation regarding drug use and then turned that recording over to law 
enforcement n!96 Pnor to addressing the admissibility of the recordings at tnal, the North Carolina Court of Appeal' 
recited the fads of the case n 197 After noting that Eddie Lee Shaw had "pled guilty to the charge of felonious possession 
o f a controlled substance n 198 after a motion to suppress the drugs was denied, the court relayed the facts as follows

The search warrant in this case was issued lo Detective John Moore Detective Moores application for the 
warrant and his accompanying affidavit relied on the contents of a tape-recorded telephone conversation 
between defendant and another young man to establish probable cause to believe lhal defendant was in 
possession o f a controlled substance The other man s mother had obtained the tape recording on her own 
initiative, apparently by attaching a microcassette tape recorder to a telephone extension line in her house 
She called the police after listening to the recorded conversation, part c f wluch involved the speakers' plans 
to get together about "shrooms," the street name for mushrooms (psilocybin) The mother played the tape for 
Detective Moore and identified the speakers as her son and defendant Evidence at the suppression hearing 
suggested that the woman's son and defendant did not know about, ano had not consented to, the taping of 
their phone conversation nl99

|*986) As stated above, when the Shaw court issued its 1991 decision, the doctnne of vicanous consent had yet lo 
be invented or invoked n200 As such, the court never expressly or directly addressed the issue Its holding, however, 
supports the idea that had the doctnne been presented, the court would have rejected it n201
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In Shaw, the state unsuccessfully attempted to persuade the court that the recordings were lawfully obtained under Ihe 
telephone extension exception found in Title 111 n202 In rejecting the state's position, the coun repeatcd'y emphasized 
'that Title III is to be interpreted from its plain language" n203 and that "there is no express exception for electronic 
surveillance between family members" n204 The court concluded with the following

Because (pnor case law) directs us lo interpret Title III by its express language, rather than by examination 
of legislative history or interpretation of congressional intent, (he case law authorm- (regarding the telephone 
extension exception! presented by the State is inapplicable in North Carolina to the facts in this case The 
United Slates Supreme Court has similarly observed that ' the purpose of the (wiretapping) legislation 
was effectively to prohibit all interceptions of oral and wire communications, except those specifically 
provided for in the A c t"

We conclude, therefore, that the activity by 'he mother is prohibited by Title III, which states that any 
exceptions lo its piohibitions are "specifically provided in this chapter" n205

Because o f the Shew court's emphasis on the statute’s express language and its refusal to accept authority which 
allows for parent-child wiretapping. n206 one can make a strong argument that the Shaw court would have rejected any 
proffenng of ihe vicanous consent doctnne

Finally, in Werr Virginia Department o f Health and Human Resources ex re l W right v David L , n207 the Supreme 
Court of Appeals of West Virginia, in a very fact-specific ruling, declined to apply the vicarious (*987) consent doctnne 
in a s f  fic set of circumstances n208 In David L , a custody dispute, the issue of vicanous consent arose when David L , 
fail - children, used his mother, the children's paternal grand-mother and babysitter, to place a voice-activated
tape i u c i in the children s bedroom so that he could record their conversations with their mother. Jill L n209 The 
children were living with their mother at the time n210 In addressing the vicanous consent doclnne, which David L 
argu d protected his conduct, the court wrote the following

We do not disagree with the reasoning in Thompson, however, we determine the facts of the present case 
are different from the facts of Thompson In the present case Jill L , not David L , was awarded 
temporary custody of the children dunng the divorce proceedings (Additionally) ihe recordings occurred ir.
Jill L .’s house, not David L's house, and he had absolutely no dominion or control over Jill L 's house where 
he procured his mother's assistance to hide Ihe tape recorder Thus, under the specific facts of the case before 
us. we hold a parent has no nght on behalf of his or her children to give conseni under (the state or federal 
wiretap laws) to have the children's conversations with the olher parent recorded while the children are living 
in the other parent's house n211

In so holding, the court did not reject Ihe vicanous consent doctnne itself, but simply rejected its application in the 
case at bar because of us particular facts and circumstances and the way that the recordings were intercepted n2l2

These courts have not been the only governmental entities to address, and either accept or reject, the vicanous consent 
doctnne In addition to Thompson, Pollock, and Ihe olher couns that have accepted the doctnne, one state has codified it 
in response to the outcome of the aforementioned Bishop case

3 Statutory Adoption of the Doctnne

The Georgia Legislature responded to the Court of Appeals' rejection of the vicanous consent doctnne in Bishop by 
amending that slate's consent exception to expressly include the doctnne of vicanous consent n213 (*988) As currently 
codified. Georgia's statute provides that the parent or guardian of a minor child is not prohibited from suneptitiously 
intercepting the child's telephone conversations when the interception is done "for the purpose of ensunng the welfare of 
such minor child “ n214 Furthermore, (*989) when the parent or guardian has a reasonable or good faith belief that the 
recording is evidence o f cnminal conduct, the parent or guardian can, under Georgia's statutory scheme, lawfully turn 
that recording ovc to either law enforcement or the prosecuting attorney, and n can further be used as evidence unng a 
judicial proceeding n215 To date no other junsdictions have successfully codified the doctnne f vicanous consent as a 
specific part of a state wiretap statute n216

The aforementioned courts that have rejected the vicanous consent doctnne are not us only detractors In addition to 
courts, many commentators have also cnticizcd the doctnne n217

C Critics and Their Attacks on the Doctrine
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Not everyone who has addressed the doctnne of vicanous consent has given it a favorable response In addition to its 
rejection by some courts. n2l8 many commentators have leveled a mynad of cnticisms against the doctnne Common 
cnticisms include a belief that the doctnne (I) is subject to misuse and abuse by scheming parents. (2) allows for an 
invasion of the child's pnvacy. (3) fails to recognize (he child's nght to make his or her own choices, and (4) w ill result 
in intcrfamily discord and resentment when a child finds out that his or her parents have been secretly recording pnvate 
telephone conversations Another common cnticism is that the language of Title III does not specifically recognize or 
amculate (*990) that a parent has the nght to consc on behalf of a child —  the reason why the court in W illiams rejected 
the doctnne n2!9

1 The doctnne is subject to misuse and abuse by conniving parents

Perhaps the foremost cnticism of the vicanous consent doctnne is the belief lhal some parents who seek to invoke the 
doctnne may not actually have the child's best interest in mind when recording his or her telephone conversa. ons, but may 
harbor ultcnor motives instead As one author wrote, "there is great potential for abuse of this exception" n220 This is of 
particular concern in those cases that involve contentious custody disputes and detenorating families, as do "the majonly 
of the reported parental wiretapping cases ” n221 One author, commenting on the doctnne s potential misuse, wrote

What divorcing parents believe is best for their children can be inherently self-motivated dunng child custody 
battles In other words, ' theie are a number of possible conflicts between the motives or interests o f 
parents and the best interests of their children " One study lists several possible motives for seeking child 
custody narcissism, vengeance against one's former spouse, child support money, mitigation of amount of 
child supports, desire to demonstrate that the parent cares, and furtherance of career goals.

It is thus questionable whether parents objectively can decide what is best for their children at a lime when 
(they are or may become) "jealous, angry, or distraught “ r,222

This concern was echoed by the Williams court, which wrote that "we arc also cognizant that granting a parent Ihe 
ability to consent on behalf of a child in this context is likely to have widespread implications and may encompass 
surreptitious actions by parents with less than laudable motives " n223

[•991) Adding to this concern is ihe fact that in some cases, conclusively proving or disproving that a parent 
truly acted in what he or she believed was the child's best interest —  and without any ulterior motive —  can he almost 
impossible As one concerned author insightfully wrote, "when parents assert that they acted in the best interests of their 
children when recording a conversation, courts have no way lo accurately check the assertion " n224 Along these lines, it 
is also possible that a parent might, in an attempt to avoid liability under Title III. "claim that the action was undertaken to 
piotect the best interests of the child" n225 when that is not actually the case In olher words, a well-reseaichcd lawyer 
may be able to present evidence to the effect and argue that a parent was acting in a child's best interest ai the time he or 
she recorded the child's conversation, when in fact the parent's motives were very different

The Pollock case provides a good example of how this criticism might anse in the context of a real case In Pollock, 
the ultimate issue of contention between the parties was custody of fourteen-year-old Courtney n226 The girl's mother 
h3d recorded a handful of telephone conversations between her daughter and Ihe girl's father n227 When the civil suit 
for alleged Title III violations arose, the mother claimed that in recording the conversations she was acting out o f concern 
for her daughter’s well-being n228 Courtney and her father, however, claimed that the true motive was a combination 
of retaliation and revenge on the part of the mother for previous instances of recording by Courtney and her father, and a 
desire to overhear Courtney's confidential attorney client conversations with her lawyer" n229 After addressing these 
disputed fads and the vicanous consent doctnne, the Sixth Circuit ultimately refused to grant summary judgment in the 
matter n230 The court wrote

Given the conflicting evidence offered by the parties, we find that there is a dispute as lo ma'cnal facts, 
making this case inappropnate | ’ 992J for summary judgment Thus, as in Thompson, while the doctnne of 
vicanous consent is properly adopted, there arc questions of matcnal fad as to Sandra's motivation in taping 
the conversations, and this issue should be submitted to a jury n231

Il is certainly possible, and probably even likely, that in this and other similar cases a jury would find it difficult lo 
decide whether "the action was undertaken to protect the best interests o f the child" n232 or whether such a claim is 
simply an attempt to avoid liability under Title 111 Hence the cnticism of the vicanous consent doctnne

2 The doctnne undermines a child's nght lo pnvacy
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A second concern that some have expressed in relation to the doctnne of vicanous consent is that "the pnvacy 
interest[s] of both parent and child (are) senously eroded by the (recognition) of a vicanous consent exception “ n233 On 
this point, one commentator discussing the Pollock decision wrote

A related problem with the vicanous consent doctnne is that it fails to address a minor's nght to pnvacy It 
is generally recognized among psychologists that a lack of pnvacy is detnmental to the development of the 
child Scholars have spoken o f the importance that increased pnvacy has on a child's development, noting a 
connection between deviant behavior and an invasion of pnvacy n234

An application of the vicanous consent doctrine does result in some invasion of a child's pnvacy because parents 
who surreptitiously intercept telephone conversations will become pnvy to anything discussed in those conversations, 
including information about the child that is both positive and negative, personal and not personal Because parents cannot 
predict which topics (heir child might discuss in advance of making or listening lo a recording, they may learn more about 
the child than just what problems the child is experiencing or what dangerous situations the child might be in, 'hus going 
beyond the scope or intent of the vicanous consent doctnne

(*993) 3 The doctnne fails lo recognize a child's nght and ability tc make his or her own choices

Another cnticism leveled at the doctnne of vicanous consent is that it docs not recognize, but instead ignores, the 
fact that as children grow older, their ability to conseni to certain things or to make important decisions regarding 'heir 
ov n lives increases One commentator, addressing this issue in general and the Pollock decision in particular, wrote the 
fo lo' .mg

The first problem wnh the Sixth Circuit's decision revolves around (the child's) age and the consent issues n 
raises In the other couns that adopted the docmne, the child was much younger, usually under the age of ten 
years old At the age of fourteen, assuming that she is mentally and emotionally mature, a child should have a 
greater capacity toco..sent on issues that affect her than someone who is a pre-teenager Furthermore, studies 
conducted in the 1970s have shown that by the age o f fourteen or fifteen, most children will demonstrate full 
adult competence and are therefore capable of providing informed consent This raises the question, then, of 
whether it serves the interests of justice to allow a parent to fictitiously claun that she vicanously consented 
for her child, when her child is of both the age and maiunly to consent for herself n235

Therefore, the author concludes, "one of the weaknesses in Pollock is that it fails to adequately address the issue of a 
child's evolving capacity to conseni, free from parental guidance, for herse lfn236

As the author seems to indicate, this is a cnticism lhal becomes more valid as the age of the child increases, n237 and 
is a cnticism with which the Thompson court, based on its direct focus on the age of the children, would like'v agree

4 The doctnne may result in interfamily discord or resentment

In addressing the vicanous conseni doctnne, some commentators have further suggested that allowing one parent to 
make and use a surreptitiously recorded telephone conversation between the other parent anu a .hild, or a child and a third 
party, will lead lo significant family discord, and may also cause a child to resent one or both parents for their (*994) 
interception and use of ihe communication On this topic, one commentator wrote as follows

The invasion of a child's pnvacy interest can have an extremely negative impact on the child's relationship 
with the parent who conducted the interception The impact may not occur immediately, due to the child's 
age at the time of the electronic interception, but may occur years la.et when the child is old enough to 
understand the breach of his or her pnvacy interest. n238

In this vein, some have expressed that the doctnne may cause distrust within the family unit As one author wrote, 
"contrary to protecting the child's best interest, there is a possibility that the vicanous consent doclnne could actually lead 
to Ihe further detcnoration of the family unit by creating an atmosphere of distrust" n239 between family members Such 
a situation was clearly evident in the Pollock case, where fourteen-year-old Courtney appears to have resented her mother 
for intercepting Courtney's conversations with her father n240

5 There is no express exemption in the statute

A final argument that some cntics of the vicanous consent doclnne have made is that, because there is no express 
domestic exemption in Title III, courts cannot create such an exemption n24l In other words, these cntics argue that



28 Seattle Univ L R 955. *994
Page 15

Congress would have included an express exception for domestic wiretapping if it had wanted to do so n242 A handful 
of courts, addressing the issue of interspousal wiretapping (as opposed to parent-child wiretapping) have made just such 
an argument n243 While this cnticism is generally focused on cases involving a spouse who intercepts the other spouse's 
communications, it o applicable to the vicanous consent doclnne because the vicanous consent cases involve a form of 
domestic wiretapping Similarly, cntics argue that il Congress had wanted a vicanous consent exception, it would have 
created one n244 Such was the position of the Williams court:

[*995] [The language of Title III) gives us no indication that Congress intended to create an exception for 
a custodial parent of a minor child to consent on the child's behalf and tape record telephone conversations 
between the child and a third party. Were it the intent of Congress to create a safe harbor from liability for 
custodial parents recording (he conversations of their children, it, too, could have easily done so n245

Those who have made this argument have relied on sources such as the legislative history of Title III itself, which 
states that '(a) broad prohibition is imposed on private use of electronic surveillance, particularly in domestic relations 
and industnal espionage " n246 Interpreting this statement and the language of the statute literally, these courts and 
commentators have concluded that "there is no express exception for electronic surveillance between family members." 
n247 These couns and commentators have further argued that "there is no room in Title III for implied exceptions" such as 
the vicanous consent exception, as "the only exceptions to the prohibition against unauthonzed interception of telephone 
conversations are those specifically listed in the statute " n248

Despite the existence of these concerns, a growing number of courts have adopted the vicanous consent doclnne since 
its advent in the 1993 Thompson decision. n249 As the doclrtn. continues to gain acceptance in both state and federal 
couns, judges in all junsdictions should hold that the doclnne is valid in the cnminal context as well as the family law 
context. Courts addressing the issue should further hold that prosecutors can use recordings of conversations secretly 
intercepted by parents in accordance with the pnnciplcs of the doctnne in the prosecutions of either the minor child whose 
parents made the recording or a pareni or other third party with whom the child has had an intercepted conversation

III APPLYING THE DOCTRINE OF VICARIOUS CONSENT IN CRIMINAL PROSECUTIONS

When applied in situations involving cnminal activity, the doctnne o f vicanous consent can be an important tool for 
both concerned and loving parenis and prosecutors Couns facing situations in which a parent [*996) has surreptitiously 
recorded a child's telephone conversations should recognize and accept a parent's nght and authonty to record their 
children's telephone conversations when a parent leasonably believes that their child is either a victim of a cnme or is 
about to engage in cnminal activity Furthcrmoie, cnminal couns faced with the issue should hold that prosecutors can 
use those recordings as admissible evidence in prosecuting one or both o f the parties to the conversation —  including the 
child for whom the parent gave vicarious consent —  in the event that a cnminal case goes to tnal

The courts should so hold for three reasons First, all courts should accept the vicanous consent doctnne because it is 
a legally viable doctnne in the sense that it is consistent w th t) language and legislative history of Title III Furthermore, 
these same courts should accept the doctnne because it provides a legitimate benefit to society Second, cninmal courts 
should accept the vicanous consent doctnne because the doctnne's underlying pnnciple —  that of the protection of 
children -  is clearly consistent with an application of the doctnne in the cnminal context Third, cnminal courts should 
accept an application of the doctnne in the cnminal context because a number of the cnticisms leveled against the doctnne 
in the civil context arc not as significant when it is applied in the cnminal context, meaning a use in the cnminal context 
is potentially more palatable tc cntics than a use in the civil realm

A Defending the Doctrine Why the Doclnne o f  Vicarious Conseni is Both a Legally Viable and Socially Beneficial 
Doctrine

A handful of courts and commentators have cnticizcd the vicanous consent doctnne for ihe reasons stated above n250 
These cnticisms not withstanding, the doctnne of vicanous consent is a legally viable and socially beneficial doclnne, 
particularly when applied in the context of providing evidence for use in a cnminal prosecution As such, cnminal courts 
should recognize the doctnne and hold that it is an acceptable use of parental authonty After so holding, these courts 
should further recognize the nght o f prosecutors to use recordings made in accordance with the pnnciples o f the vicanous 
consent doctnne dunng the tnal of a party to the intercepted communication

1. The doctrine o f vicanous conseni is a legally viable doctnne

The vicanous consent doclnne is a legally viable doctnne in the sense that its application is consistent with both
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statuiory and case lav in [*997] the area o f eavesdropping and ch ild pnvacy nghis. as w e ll as w ith the leg is la tive history 
o f Title I I I  Specifically, the doctnne is consistent with T itle l i l  and its leg is la tive history in that the leg is la tive history 
contains evidence o f congressional intent to both exempt parental eavesdropping from the law  and to a llow  courts to 
interpret the consent exception in a very broad manner that would a llow  for an application o f the doctnne. Addmonally. 
the doctnne is consistent w ith the pnncip le that children have a d im inished pnvacy interest in life ’s affairs such that the 
child's nght to pnvacy is not excessive ly or un law fu lly  vio lated when a protective and concerned parent surreptitiously 
intercepts one or more o f a ch ild's telephone conversations

a There is evidence o f congressional intent to exempt parental eavesdropping from  the law

The doctnne o f v icanous consent is lega lly  viable because evidence indicates a congressional intent to exempt parental 
eavesdropping from T itle I I I  On this subject, a handful o f courts that have addressed Ihe issue o f v icanous conseni have 
found that the legisla tive history to T itle I I I  provides evidence o f such intent In Schieb v Grant, n25l for example, the 
Seventh C ircuit Court o f Appeals held that "we cannot attribute to Congress the intent to sub ject parents to cnm inal and 
c iv il penalties for recording their minor ch ild's phone conversations out o f concern for the ch ild 's well-being " n252 A 
few years later in Campbell v Price, the Federal D istnct Court for the Eastern D istnct o f Arkansas agreed, holding that 
"the Court is o f the opinion lha l Congress did not intend to tread into the waters o f domestic relations in situations 
where a custodial parent is c learly acting in the good faith be lie f that his action furthers the best interests o f his minor 
ch ild ." n253 In so holdin each o f these courts referenced congressional testimony by one Professor Herman Schwartz, 
who testified before Congress that "now, we can see in certain circumstances where [the extension phone exception) 
makes some sense I take it nobody wants to make it a cnme for a lather to listen in on his teenage daughter or some such 
related problem." n254 In referencing this statement, these courts have "found this sta tem ent. reflective o f the general 
understanding o f those involved in the leg is la tive process regarding the [*998) scope o f the statute in situations invo lv ing 
oarental eavesJroppmg on a m inor ch ild  " n255

With respect to congressional intent and legislative history, it is important to d istingu ish  between parent-child 
wiretapping and interspousal w iretapping, as they are "qua litatively different" n256 from one another A s referenced 
above, a number o f courts have found that T itle I I I  prohibits interspousal wiretapping, or ore spouse intercepting another 
spouse's telephone or other covered communications n257 In doing so. these courts have referenced the leg is la tive history 
of T itle I II and statements contained therein that refute the existence o f an interspousal exception to the prohibitions o f 
T itle III n258 That leg is la tive h inory, however, seems to focus primarily on interspousal wiretapping, not parent-child 
wiretapping, and apart from Professor Schwartz's statement that "nobody wants to make it a cnme for a father to listen in 
on h is teenage daughter or some such related problem," n259 the legislative history contains a distinct "lack o f testimony 
concerning parental wiretapping " n260 In short, there is nothing inconsistent about prohibiting interspous J  wiretapping 
yet allow ing parent-child wiretapping.

This position — that the prohibitions o f T itle I I I  prohibit interspousal but not parent-child wiretapping — is one that 
has been ?ccepted by at least two federal c ircu its Specifically, in Heggy v Heggy n26I and United Slates v Jones, n262 
the Tenth and Sixth C ircuits held that T itle I I I  covers and therefore prohibits interspousal wiretapping n263 These same 
circuits, however, in the aforementioned Thompson and Pollock decisions, have also held — without overru ling Heggy 
and Jones — that the doclnne o f vicanous consent is a viab le legal doctnne n264 Olher courts have recognized [ *999) a 
distinction between interspousal and parent-child wiretapping as well. In S'ate v Capell, n265 for example the Oregon 
Court of Appeals wrote the fo llow ing

Finally, the recording o f conversations by a parent in the interest o f a son's well-being simp ly is not the kind
of concern that Congress had when it focused on interception o f communications by private ind iv idua ls
Rather, its concern was w ith wiretapping for purposes o f commercial espionage and mantaJ litigation n266

In so holding, the court makes a very c lear distinction between parent-child wiretapping and interspousal wiretapping 
done for the purpose o f mantal litigation , holding that Congress intended to prohibit one while allow ing the other n267 
Based on these holdings, a strong argument can be made that the statements in the leg is la tive history re futing the existence 
o f ar, interspousal wiretapping exception are not inconsistent w ith Professor Schwartz's view o f Ihe law, referenced 
above, n268 and therefore that the vicarious consent doctnne is consistent w ith the underlying intent of T itle  I I I  In short, 
"applying the theory o f vicanous consent in the parent-child context produces the most consistent result while respecting 
Congressional in ten t" n269

b The conseni exception to Title I I I  is to be interpreted broadly
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Couns interprenng T itle I I I  have held that the ex isting one-party consent exception, which again id lows an interception 
of a covered communication when one party to the communication consents to the interception, should be interpreted 
broadly The Thompson coun , for example, spec ifica lly held that it is clear from case law that Congress intended Ihe 
conseni exception to be interpreted b ro ad lyn2 7 0  S im ila rly , in United States v. Amen. n271 the Second C ircuit Coun of 
appeals recognized that the consent needed lo invoke the une-pany conseni exception can be either express or implied 
n272 Specifica lly , the court held that "the leg is la tive history shows that Congress intended the conseni requirement to 
be construed broad ly" and that "the Senate Report spec ifica lly  says in relation to section 251 l(2)tc) Consent may be 
expressed or im p lied n273 [ * 1000j In so holding, these courts have recognized that Congres; d id not enumera.c all 
the ways that conseni could be given under the one-party consent exception They further illustrates that it is perm issib le 
to make reference to the leg is la tive history when interpreting the one-party conseni exception as that is exactly what Ihe 
Amen coun did in referencing the aforementioned Senate Report n274 Such a view  o f the consent exception is consistent 
w ith the v ia b ility  o f the vicanous consent doctnne because the doctnne is not spec ifica lly  enumerated in the statute and 
those courts that have accepted the doclnne have ju stifie d  doing so by referencing those portions o f the leg is la tive history 
that reference the ab ility  o f a parent to intercept a ch ild 's telephone and other communications. n275 In short, when the 
conseni exception is "construed broadly there is more than enough room for the vicanous consent doclnne

c The doctnne recognizes and is consistent with the long-accepted parenta l righ t :o decide what is best fo r  a ch ild

It is a long-standing pnnciple o f law that parents have a nght to decide what is best for their children -- a view  
supported by those situations in which Ihe law  recognizes that a ch ild needs parental conseni in order to engage in a 
particular ac tiv ity  n276 In this vein, many have argued that the courts should recognize that nght by staying out o f the 
majonty o f parent-child matters and refrain ing from making decisions on beha lf o f c r ble and responsible parents that 
go to the issue o f how to la ise  a ch ild  As one author wrote, "deference to parental decisions about their children stands as 
the nearly un iversal exception from self-determ ination under the Constitution " n277 In addressing the issue o f a parent's 
nght to consent for a ch ild , another author noted that "supponers o f parental consent on behalf o f the ch ild  argue that the 
rights associated w ith being a parem arc fundamemal and basic pghls, therefore, parents should be afforded w ide latitude 
m making decisions for ch ildren, as they are in the best position to determine their ch ild 's n e ed s" n278

[*1001) The doctnne o f vicarious consent is consistent w ith this long-accepted v ie '1 o f parental autonomy as it 
a llow s a parent to tape record a ch ild 's telephone conversations without fear o f c iv il or crim inal liab ility , and without 
the child's know ledge or approval, when the parent be lieves that doing so w ill further the ch ild s best merest n279 
Specifically, it a llow s a parent to act on beha lf o f and make a decision for a ch ild  in consenting to an interception o f 
a communication, and thereby shows some deference to parents in making certain decisions for their ch ildren \s  one 
author wrote, "Congress entrusts parents w ith a right to decide on their children's beha lf in many situations, so consenting 
to wiretapping o f a telephone conversation seems a natural extension o f those parental rights " n280 This iS not to say 
that ch ildren do not have the ab ility  'o make choices on their own, and the doctrine docs not seek to take away a child's 
opportunity to make his or her own choices in many areas o f life  It simp ly recognizes the princip le that "parental rights 
can be superior to children's nghts, especia lly  in light o f the parents' responsibilities for the care and upbringing o f their 
children n28I In short, the vicarious conseni doctnne acknowledges that in certain situations parents have a right to act 
on their children's behalf, even when such action goes against ihe child's w ishes

d A ch ild  has a dim inished privacy interest in life's affairs that is not violated by the doctrine i f  vicar, ous conseni

The doctnne o f vicanous consent is lega lly  viable because it allows parents to act without s igm fican .ly vio lating 
a ch ild's lim ited nght to pnvacy. Though ch ildren have a nght to pnvacy, that nght is less significant than the nght to 
pnvacy enjoyed by adu lts In other words, there are areas in which children have a dim in ished nght o f pnvacy The Eighth 
C ircuit, addressing this issue, has stated that "not a ll constitutional nghts have been made equa lly applicable to m inois 
as to adults, and it is w e ll established that the activ ities o f children may be more h igh ly regulated than those o f adults In 
particular, a stale may determ ine that a ch ild  is not possessed o f fu ll capacity for ind iv idua l choice " n282 Addressing this 
same issue o f a ch ild 's nght lo pnvacy and the vicarious consent doctnne, one author wrote the fo llow ing

1*1002) W hile a fic titious consent may seem vio lative o f privacy nghts, commentators believe that 
children, while entitled to pnvacy, do not generally have the same expectations lhal adu lls do Ins ead, i! is 
often assumed lhal a parent w ill acl in the bcsl interests o f the ch ild , even i f  this means that the ch ild's nght 
lo pnvacy is v io la ied n283

One o f the benefits o f the vicanous consent ooclnne is lhal when il is appropriately applied — in siiuanons in which



28 Seattle Univ L R 955. *1002
Page 18

the parent tru ly is acting in what he or she believes to be the child's best interest — the ch ild 's nght to pnvacy is generally 
on ly violated when the ch ild tru ly  is in a dangerous or d ifficu lt situanon When applied in ihese circumstances, the 
doctnne general1) does not a llow  parents to intercept telephone ca lls lo find out about a ch ild's romantic interests, plans 
for the weekend, or other personal issues that do not present the ch ild w ith a substantia l poiennal for harm In other words, 
it does not allow  a parent to engage in a wholesale recording of a ch ild's telephone convcisa lions Instead the parent is 
on ly permitted to intercept the ch ild 's commumcalions, and therefore encroach upon ihe ch ild's pnvacy, and do so w iihout 
c iv il or cnm inal liab ility , when there can be a showing o f parental concern for the ch ild 's well-being n284 On this lopic 
one commernaior wrote the fo llow ing

B> adopnng the vicanous conseni doclnne [in Pollock] the Sixth C ircu it has effec tive ly  lim ned the number 
o f cases where a parent can escape lia b ility  for recording his ch ild 's conveisations. Under ihe "extension 
phone" exemption, parenis were released from lia b ility  without any determ ination into their motives behind 
ihe recording Pollock instead examines these motives, ca lling for a case-by-case determination that a parent 
had an ob jective ly reasonable concern, and was acting in the best intcresi o f Ihe ch ild  I f  ihe parent d id noi 
have such a concern, then he w ill h s subiective ly liab le under the Federal W iretapping Statute By using a 
‘ good faith, ob jectively reasonable basis for determining ihat a p rent's consent was necessary, the Sixth 
C ircuit sub jects a parent's actions to much slncter scrutiny than was previously ava ilab le n285

Such a subjection o l parental actions lo  a slncter scrutiny is appropnaie because il protec's Ihe ch ild's nghl to pnvacy 
in a ll situations except ihosc that present a danger to the ch ild, thus protecting the ch ild 's physical and emotional w e ll­
being, as w ell as ihe ch ild ’s nghl 'o an appropnatc level of pnvacy Th is is particu larly true when the parent is required 
lo prove lo a judge or ju ry  that he or she was truly moiivaied by (*1003) concern for the ch ild If a parent is unable lo 
provide such proof, cw il and crim inal lia b ility  can attach, ihus giving parents an incentive to invoke the doctnne on ly 
when us terms are tru ly  met. In short, by perm itting pnvacy lo be compromised in on ly  those situations in which it is 
necessary to proiec1 the ch ild , ihe v icanous consent doctnne allow s for a more palatable and necessary invasion o f pnvacy

In summary, ihe vicanous conscn' doctnne is a lega lly viable doctnne because it it recognizes and is consistent with 
the language and leg is la tive hisiory o f T itle I I 1. those coun decisions ihat have held that the consent exception should 
be interpreted broadiy, and ihe long-accepted parental nght lo decide what is best for a ch ild  For these reasons, courts 
addressing the lega lity of the doctnne should not hesitate to adopt it in appropnatc situations.

2 The vicanous consent doclnne is a ngh leous or socia lly beneficial docinne
The vicanous consent doc1 ne is a ngh leous doclnne in the sense lhal rccognmon o f ihe doclnne provides a significant 

benefit to society The doctnne is beneficia l to society because, in addilion to assisting parenis in fu lfillin g  Ihcir obligation 
to piomote Ihcir children's best in leresis, il helps lo protecl rh ildren against the undue influence o f others Funhermoie. 
when parents act in an effort lo further the welfare o f their children, ihe doctnne protects them from the c iv il and cnm inal 
penalties lhal aitach to violations o f T itle I I I  and its stale law counterparts

a The doctrine protects and assists parents in fu lfillin g  the ir parental obligation to protect ih c ir children against the 
undue influence o f others

The vicanous conseni doctnne is a soc ia lly  beneficial doclnne because its underly ing purpose is to proiect ch ildren 
from ihe undue and unseem ly influence o f others, whether it be a parent, a sib ling , or a non-family member who is 
seeking or would seek lo negatively influence the ch ild Courts have recognized lhal there are lim es "when a f lu id  is 
under significam cnm inal influence by another and such cnm inal influence poses a genuine nsk which is noi recognized 
by a ch ild o f tender years." n286 and the doctnne aids concerned parents in protecting heir ch ildren from ihese types of 
situations

In this regard, n is a generally accepted pnnciple o f law lhal parenis have a du ly  lo protecl ihcir minor ch ildren n287 
This is because juven ile s (*1004) "oflen lack (he cxpenence. perspective, and judgm en i to rccogn.ze and avoid the 
choices that could be dctnmentaJ to them " n288 This duty to protect includes, bui is noi limned to, the ob ligation to 
"assess the da ily  n sks ihe ch ild  confronts, and to make choices regarding ihe most appropnaie a,id reasonable manner to 
protect Ihe ch ild ." n289 as w e ll as a more general "obligation to protect their children by assunng lhal they stay out ot 
trouble and are kept safe from harm." n290 In some jun sd ic lion s this duty is codified or sel fonh in case law  In A labama, 
for example, the courts have held Ihat "parents have a commrn law du ly  to protect their m inor ch ildren " n291 The 
United States Supreme Coun has also referenced a parental oblig 'ion to promote a child's best interests n292 Perhaps 
the most significant aspect o f the doctnne o f vicanous consent — one that supports the view lhal the doctnne is a ngh leous
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and socia lly beneficial doctnne — is th.it it assists parenis in fu lfi llin g  this obligation or du ty to protect their children and 
provides them w ith yet another effective way to learn and understand their children's needs and life  situations On this 
issue one commentator wrote the fo llow ing

L ife is vastly different now than it was even a decade ago Children are fa lling prey to dangerous temptations 
such as sex. drugs, alcohol, smoking, and gangs, and juven ile  vio lence d cnme have nsen over the years 
"Many changes have taken place in society that challenge the orig inal presumption that parenis are able to 
control their ch ildren e ffe c tive ly " A llow ing parenis to wiretap their children's phone conversations can help 
them gain access to information that might provide their ch ildren w ith appropnaie medical or psychological 
treatment A lthough some cn tics may argue that parents can be involved in their children's lives by remaining 
invo lved and focused in their children s da ily  activ ities, this cn tic ism  ignores the fact that many children have 
d ifficu lty  communicating w ith their parents Resorting to surve illance tactics to keep ch ildren out o f danger 
is a measure that c learly fa lls w ith in the boundanes o f parental | * 1005) duties, authonty and care In order 
for parents to exercise such authonty, it is necessary Ihat they not be subject to the nsk o f su it at the hands i f  
their children n293

As the author sta les, recognizing a vicanous conseni exception w ill a llow  parents to monitor their ch ildren when 
doing so is in the children's best interest without subjecting the parent to c i v i ! and cnm inal lia b ility , and w ill continue to 
do so as long as the parents' actions are based on a reasonable be lie f that such monuonng is necessary n294

The facts o f the cases that have adopted the pnnciple o f v icanous consent demonstrate how the doe.nne achieves its 
aim of assisting parenis in protecting their children In Bishop, for example, r.h-: tna l coun adopted the doctnne with a 
view  toward a llow ing parents to protect their children from sexual predators n295 The same is true o f the Massachusetts 
Appeals Coun in the Barboza case n296 In each of these cases, the surreptitious recording o f telephone conversations, 
done in accordance w ith  the pnncip les o f the vicanous consent doctnne, assisted the parenis in pu lling their children 
out o f dangerous situations in which they were being both physica lly  and emotionally vic tim ized n297 Had the parents 
in those cases been held cnm in a lly  or c iv il ly  liab le for recording their children's conversations w ith two dangerous 
sexual predators, their ab ility  to protect their children would have been senously curtailed In olher words, the pnnciples 
underly ing the vicanous consent doctnne assisted (he parents in fu lfillin g  their parental ob ligation to protect their children 
and promote their children's best interests w ithout subjecting the parents to the penalties associated w ith vio lations of 
T itle III

Even cn tics o f the doctnne w ill admit that it assists parenis in protecting their children For example, one court that 
fla tly rejected the v icanous consent doctnne admitted that the doctnne potentially provides protection to ch ildren in need 
n298 Specifically, the Williams court wrote that "we. loo, can adm ittedly perceive situations where depnving a parent of 
the ab ility  to v icanously  consent for a ch ild  may depnve the ch ild |* 1006) o f the parent's ab ility  to protect the ch ild " 
n299 By assisting parents in protecting ch ildren against sexual predators and other unseem ly people, the doctnne provides 
a very significant benefit to society

b The doclnne o j  vicarious conseni protects parenis who act in an effort lo  help then children

The doctnne o f vicanous consent is a socia lly  beneficial and useful doclnne because it protects parents who act in an 
effort to protect their ch ildren As stated above, the vicanous corsent doctnne assists parents in protecting their children 
against dangerous people who would seek lo  take advantage o f them n300 Additiona lly , Ihe doctrine a lso protects the 
parenis as they attempt to act in a child's best interest In the Barooza case, for example, the Massachusetts conns chose 
to apply the vicarious conseni doctnne. n301 In doing so they not on ly assisted in protecting a vu lnerable ch ild , but also 
ind irectly  held that since t;ic interception was not un law fu l, the m id 's  parents were not subject to any cnm inal or c iv il 
liab ility  for their actions n302 I f  the courts had ruled the other way. refusing to apply Ihe doctnne ani. staling that the 
parents did not have a nght to intercept their child's phone conversations with Barboza, they may very w e ll have opened 
the door to a c iv il suit in which Barboza sought c iv il penalties against Tom's parents. n303 Add itiona lly , a different 
ru ling rejecting the v icanous conseni doctnne and invoking the three types o f penalties available for vio lations o f T itle I II 
might also have made the same protective parents subject lo cnm inal lia b ility  and might have d isa llowed the use o f key 
evidence in the cnm inal case. n304 Had the court done so, the true winner in the whole case would have been Barboza, 
the perpetrator and sexual predator, and the losers would have been Tom's loving and protective parents — a c lea rly  unfair 
and unfavorable rc a ll

By ru ling as it d id , however, the Massachusetts court essentially ensured that Barbozas victim 's parenis were protected
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from any c iv il or cnm inal actions based on vio lations o f T itle  I I I , and thereby agTccd w ith the Seventh C ircuit Coun o f 
Appeals which, as referenced above, held that "we cannot attnbute to Congress the intent to subject parents to [*1007] 
cnm inal anu c iv il penalties for recording their m inor ch ild s phone conversations out o f concern for the child's w e ll­
being " n305 In short, in recognizing the doclnne, the court provided the parents some much needed protections as well 
as enhancing their ab ility  to protect their young ch ild  from a dangerous sexual predator.

The doctnne o f v icanous consent is both a lega lly v iab le and a socia lly  va luable doctnne, and as such it should be 
accepted by all courts that have the opportunity to address a situation in which the doctrine nught be o f assistance to 
concerned and appropnately acting parents And wh ile the doctnne is both v iab le and ngh leous in a ll contexts, it is 
particularly so when ihe doctnne is applied in crim inal cases. n306 For these reasons, cnm ina l courts in particular should 
rush to accept the doclnne

B The Underlying Principles o f  the Doctrine o f Vicarious Conseni Support Its Application in Instances o f Suspected 
Crim inal Activ ity

As stated above, the doctrine o f v icanous consent is based on a b e lie f that parents have a nght to protecl their children 
from harm or injury, even i f  doing so requires them to make decisions on behalf o f a ch ild  or tcmporan ly invade a child's 
privacy. n307 Applying the doctnne to situations in which a parent suspects cnm inal ac tiv ity  or intent by one party to a 
conversation or the other is in no way inconsistent w ith these princip les In fact, such an application o f the doctrine of 
vicanous consent is appropnaie given that the concerns invo lved are very much consistent wnh the underly ing principles 
of the doctnne In this vein, the application o f the doctrine o f  vicarious consent should be availab le both when a parent 
suspects that his o r her own ch ild is a v ic tim  o f crim inal activ ity and when a parent has reason to be lieve that his or 
her own ch ild  is planning or engaging in cnm inal activ ity  It should be available when the ch ild  is a crim inal actor or is 
planning to become a enrruna) actor because cnm inal activ ity  on the part o f the ch ild can be as harm ful to the ch ild  as 
vic tim ization by another person's cnm inal act.

I The Doctnne o f V icanous Consent When the C h ild  Is a V ictim  o f a Cnme
At the core of the doctnne of vicanous consent is a desire to protect an at-nsk ch ild  and to further his or her best 

interests n308 As such, the doctnne is an easy fit in those situations in which a parent suspects that a (*1008] ch ild  has 
been, is, or is about to become the v ic tim  o f any type o f cnme, whether at the hands o f the other parent or a third party 
Th is is because, as stated above, recording a ch ild 's telephone conversations w ithout a fear o f cnm inal or c iv il lia b ility  
may very w e ll aid the parent in confirm ing that a ch ild is  in danger and d iscovering the source o f lhal danger n309 As 
one author wrote, "few  people can deny that a ch ild  has a nght to be protected from abuse, and that the best person to 
provide that protection is usua lly  a parent." n310 Certain ly in th* Barboza case, referenced above, recording their son's 
conversations with Barboza assislc Tom's parents in putting an end to his v ictim ization and in itia ted the p osecution o f a 
dangerous man The same is true in the Bishop case, referenced at the beginning o f this artic le , and is or ccu ld  be true in 
countless other situations

Whether a child is being sexua lly abused, provided alcohol or illega l drugs, or may soon be the victim  o f some sort 
o f violence, Ihe victim ization o f a ch ild  can have significan' negative effects on the ch ild  These effects can be physical, 
mental, economic, or emotional in nature, and can affect the ch ild  in both the long and short term n3l I Any parent 
who has his or her ch ild 's best interests in mind w ill desire to spare that ch ild  any and all o f these negative effects that 
accompany victim ization by a crim inal actor, and since the vicarious consent doctnne may help parents to ascertain that 
their ch ild  is in trouble, it is a perfect fit for these types o f  situations

2 The Doctnne o f V icanous Consent When the Child Is the Crim inal Actor
I f  a parent has a nght to record a ch ild 's telephone conversations when he or she be lieves Ihat doing so w d l assist 

in protecting the ch ild from another person's cnm inal acts, then a parent should a lso  be permitted to record a ch ild  s 
telephone conversations when the parent believes that the ch ild is engaging in crim inal ac tiv ity  and thereby potentia lly 
vic tim izing someone else W hile such recording does compromise the ch ild 's privacy, parents should be permuted to do 
so in d e r the doctnne o f vicanous consent for a number o f reasons

F irst, parents have a duty to protect their ch ildren from the dangers, penalties, and stigmas associated with crim inal 
activ ity, J l  o f which w ill I ” 1009] negatively affect the ch ild n312 Parents also have a duty to protecl society from a 
ch ild's potentially harm ful cnm inal actions n3!3 When parents record a ch ild's telephone conversations in an attempt to 
protect the ch ild  and the community from (he negative effects o f crim inal activ ity , they are promoting the best interests o f
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Furthermore, many jun sd ic tion s make parents financia lly responsible for the cnm inal and negligent acts o f their 
children, meaning parents have a financial interest in what their ch ildren do n314 A llow ing parenis lo intercept a 
child's communications in accordance with the standards set forth in Thompson and Pollock w ill further assist parents 
in protecting against the accumulation o f financial liab ilit ie s For these reasons, when the standards o f the doctnne of 
vicanous conseni are inct. parents who surreptitiously intercept a ch ild 's telephone and other covered communications 
should not be found lo be in vio lation o f T itle I I I ,  but should be permitted to monitor and investigate their children's 
actions in th is manner Furthermore, when prosecutors come into possession o f such recordings they should be permitted 
to use the recordings in the prosecution o f the ch ild

a Parents have a duty to protect the ir children from  the dangers, stigmas, and penalties associated w ith crim ina l 
activ ity

The United States Supreme Court has staled that "society has a legitimate interest in protecting a ju ven ile  from the 
consequences o f h is crim inal activ ity “ n3!5 These "consequences" come in many forms, as engaging in crim inal behavior 
can be physically, mentally, and emotionally dangerous for young people n316 The use o f drugs, for example, can nun a 
ch ild's life both physica lly  and mentally n317 Additionally , buying and (*1010) se lling drugs can be a dangerous game 
n3!8 Drug debts are very often enforced with violence and intim idation, n319 and a ch ild or the fam ily of a ch ild  can 
be in serious danger i f  the ch ild  associates w ith drug dealers who arc w illin g  to engage in vio lence or intim idation n320 
Avoiding dangerous (*1011] situations that can anse when one comm its these types of crimes is definitely in the best 
interest o f any ch ild A parent who is able to ascertain that something like this is going on through recorded telephone 
conversations made in accordance w ith the principles o f the doctnne o f v icarious conseni can then take the necessary 
steps to h rp the child-stcps that otherwise might not be taken.

In addition to the dangers o f drug use and interacting w ith drug dealers, other crim inal behavior by m inor children 
can put them in danger as w e ll For example, in some ju risd ic tio n s running away from home is considered a cnm inal 
offense, n321 and it is well documented that there are serious dangers that often accompany running away from  home 
n322 Danger can also attend property cnm cs, alcohol-related cnm cs, and violent cnm cs, as w ell as olher cnm es n323

(*1012) Parenis have a duty to protecl their children from these types o f dangers, n324 and recording telephone 
conversations under the guidance o f the doctrine o f vicarious consent assists parenis in performing that duty

As long as the guardian has a good faith basis that is ob jective ly  reasonable for be liev ing that it is necessary 
lo consent on behalf o f her minor children to the taping o f the phone conversations, vicarious consent w ill be 
perm issible in order for Ihe guardian to fu lfi ll her statutory mandate to act in the best interests o f the ch ild  
n325

I f  a parent has a good faith basis to believe that a ch ild is engaging in crim inal activ ity that can bring harm to the ch ild , 
and i f  the parent further believes that recording the child's conversations w ill assist in preventing or m inim izing that harm, 
it is reasonable that the parent should exercise that privilege w ithout v io lating the federal * iretap statute or any o f  its state 
counterparts Such an exercise should be protected by the doctnne o f  vicanous consent in the cnm inal context ju s t  as it is 
in the fanuly law  context

There are also penalties associated w ith cnm inal activity, and it is arguable that any concerned parent would hope 
his or her ch ild  could avoid even the possib ility of being subject to those penalties Juvenile detention, while important 
for purposes o f community safety and accountability, is not an ideal place for a ch ild  to reside Addressing (he issue of 
detention in the stale o f New York, one fam ily court judge wrote the fo llow ing

(*1013) Then again, Juvenile Center, as much as we might try, is not the most pleasant place in the world. If 
you put them in detention, you are liab le to be exposing these youngsters to a ll sorts of things They are liab le  
lo  be exposed to assault, they are liab le to be exposed to sexual assaults You are taking the risk o f putting 
them together with a youngster that might be much worse than they, possib ly might be, and it might have a 
bad effect in that respect n326

Three United States Supreme Court ju stice s agreed with these concerns in their dissent in Schall v M artin , n327 
writing that "the impressionability o f ju ven ile s may make the experience o f incarceration more in jurious to them than to 
adu lts , aJI too qu ick ly  ju ven ile s subjected to preventive detention come to see society at large as hostile and oppressive 
and to regard themselves as irremediably de linquen t'" n328

their child and therefore the requirements of the vicanous conseni doctnne will generally be met
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Furthermore, some cnm cs committed by ju ven ile s are deemed to be so senous that they can be charged in o r waived 
into adult coun where the penalties arc generally much more severe In Idaho, for example, the enn s o f murder, 
attempted murder, robbery, rape, certain types o f arson, and de livery o f a controlled substance w ith in one thousand feet 
o f a school, among other cnm cs, are considered to be auto-waiver offenses, meaning i f  a ju ven ile  fourteen years o f age or 
older commits one o f those crimes the case can be filed d irectly  in adult court n329 Additiona lly , other cnm es can be 
transferred or waived lo adult court i f  Ihe act was committed after the ju ven ile  reached the age o f fourteen and a juven ile  
judge finds that the ju ven ile  system cannot adequately deal w ith the ju ven ile  and the cnm e that has been committed, 
or a transfer to adult court is otherwise | * 1014) appropnaie n330 That being the case, the ju ven ile  bypasses the 
ju ven ile  ju stice  system  and us lesser maximum  penalties and becomes subject to adult penalties and incarceration in adult 
facilities n33l Federal law also provides that in certain enumerated circum stances a ju ven ile  appropnately found to be 
under federal jun sd ic tion  can be proceeded against as an adult n332

(• 1015 J Cnm inal ac tiv ity  by a minor can also resu lt in the imposition o f other penalties, such as the suspension of 
a dnvers license, imposition o f fines and fees, community serv ice , lim itations on movement throughout the community, 
temporary o r long-term removal from the fam ily  home, registration as a sex offender, fu ll or partial waiver o f a m inor’s 
Fourth Amendment nght against unreasonable searches anc seizures, and imposition o f restitution n333 I f  permuted to 
be applied in the cnrrunal context, the vicanous consent doctnne would protect a parent from cnm inal or c iv il lia b ility  
under T itle I I I  when that parent records a ch ild 's telephone conversations under a reasonable b e lie f that do ing so w ill 
somehow a llow  the parent to prevent the m inor from comm itting a cnme that w ou ld subject the ch ild  to these significant 
penalties A s the protection o f the ch ild 's best interests is  the hallmark o f the v icanous consent doctnne, n334 (*1015) 
it is clearly applicable in such a sccnano In fact, not on ly is it applicab le , but its application can benefit both parent and 
ch ild

Finally, the stigma o f a cnm inal conviction can s ign ifican tly  affect a ch ild's life  W hile ju ven ile  records are not as 
read ily accessib le as adult cnm inal records, they are not completely sealed in a ll states n335 As such, when a potential 
employer o r educational institution becomes aware o f an applicant's cnm inal past, that fact might affect the ch ild's 
chances at getting the jo b  or getting into the school to which the ch ild  applies Opportunities for m ilitary service may also 
be lim ited b y  a ju ven ile  cnm inal record As avoiding these consequences is in the child's best interests, cnm ina l courts 
should hold that the doctnne o f v icanous conseni be made availab le »o parents seeking to protect their ch ildren from these 
stigmas

b Parents have a duty to protect both the ir children and the community at large from  the negative effects lha l c rim ina l 
activity has on society and ihe victims o f  crimes

Crim inal activ ity affects more than the ch ild  who chooses to commit the cnme n336 Cnm inal activ ity  a lso  affects 
society in a number o f different ways, and parents arguably have a duty to protect not on ly their ch ild , but society a,, 
w e ll from the negative effects o f cnm inal acts comm itted by the ch ild . n337 The effects o f cnm inal activity on society 
include, among other things, .ncreased insurance rates and premiums from insurance payouts fo llow ing cnm inal activity, 
an increased need for lav • enforcement and olher emergency services, physical and emotional in jury to cnme vic tim s, 
costs associated w ith vanous v ic tim  serv ices agencies, and large increases in state and local spending to prosecute and 
house cnm inals n338 The v icanous conseni doclnne w ill not so lve all of society's i lls , however, i f  it g ives even a handful 
o f parents the ab ility to protecl their ch ildren from victim ization and protect society from cnm inal acts comm itted by 
their children, it w ill have shown its worth as a legal pnncip le One commentator, addressing the ro le that the vicanous 
conseni doctnne can p lay in these situations, wrote the fo llow ing

Many people blamed the parents o f the students who comm itted the [Columbine High School] shootings, 
and were incredulous that the |* 1017] parents were unaware their children were planning such an elaborate 
scheme in their own home Parental wiretapping is a reasonable so lution in response to society's grow ing 
concern for the increasing violence that seems to be prevalent among today's youth. The dramatic increase 
in schoolyard vio lence strongly indicates lhal parents need to exercise authonty and monitor their ch ildren's 
activities without fear o f lia b ility  Parental wiretapping provides the perfect tool to assist them r339

A llow ing parents the opportunity to monitor their ch ildren s activ ities and telephone conversations when they believe 
it is necessary to promote the ch ild 's best interest w ill provide parents w ith the ab ility  to curtail cnm inal activ ity before it 
in jures the ch ild  and society

r  The possib ility o f  parental liab ility  f o r  a child 's c rim ina l acts gives parents a nght to closely m onitor ihe ir children's
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In addition to the parental duty to protect the ch ild from the dangers, penalties, and stigmas associated w ith cnm inal 
activity, that parents can be held responsible for their children's cnm inal acts g ives parents a nght to do some investigation 
into their children's actions The doctnne o l vicanous consent a llow s such an investigation w ithout saen finng the ch ild 's 
right to pnvacy any more than is reasonably nr essary to protect the ch ild

When it comes to cnm inal activ ity , p arc often held at least partia lly responsible — either financia lly  or 
cnm ina lly  — for acts committed by their c l iren In some states, this assignment o f financial responsib ility is affixed 
by statute For example, Californ ia law requires that upon conviction for certain graffiti-related cnm cs, " if  a m inor is 
personally unable to pay any fine levied for (the cnmes) the parent or leg*! euardian o f the minor shall be liab le  for 
payment o f the fine " n340 S im ilarly , Idaho law  states that "unless the coun c ermines that an order o f restitution would 
be inappropnate or undesirable, it shall order the [offend ing ] ju ven ile  or his parents or both to pay restitution to or make 
whole any v ic tim  who suffers an econom ic loss as a resu lt o f the ju ven ile 's co n duc t" n341 Texas is another state has 
adopted a parental lia b ility  law Texas' law reads

A parent or other per: in who has the du ly  of control and reasonable d isc ip line of a ch ild  is liab le for any 
property damage proximately [* 1018J caused by (1) Ihe negligent conduct o f the ch ild  if  the conduct is 
reasonably attributable to the negligent failure o f the parent or other person to exercise thai du ty , or (7) the 
w ilfu l and malicious conduct o f a ch ild who is at least 10 years o f age but under 18 years o f age n342

Many olher ju risd ictions have enac ed s im ilar law s n343
In addition to financial liab ility , many ju risd ictions impose cnm inal lia b ility  i f  a parent is found to have contributed 

to the delinquency o f a ch ild  by means o f neglect or otherwise Under Kentucky law, for example, a "parent, guardian or 
o lher person lega lly  charged w ith the care or custody of a m inor is gu ilty  of endangering the welfare o f a m inor when he 
fa ils or refuses to exercise reasonable d iligence in ihe control o f such ch ild to prevent him  from becom ing a delinquent 
ch ild  " n344 M issouri law provides another example o f parental lia b ility

A person commits the cnm e o f endangenng the welfare o f a ch ild  in the second degree if  being a parent, 
guardian, or other person lega lly charged w ith the care or custody o f a ch ild  less than seventeen years o ld . he 
recklessly fails or refuses to exercise reasonable d iligence in the care or control o f such ch ild to prevent h im  
from com ing w ith in the provisions o f the state’s ju ven ile  cnm inal law s n345

Oklahoma has a parental rcsponsibihty law, which legislates that any parent who know ing ly and w illfu lly  causes, 
aids, abets, or encourages any minor to oe in need o f supervision [o r] shall by any ad  or om ission to act have caused, 
encouraged, or contnbutcd to the need o f supervision of the m ino r. shall be deemed gu ilty  o f  a m isdem eanor" n346 
Oklahoma law also provides for cnm inal lia b ility  i f  a parent fails to comply w ith a court's order for ju ven ile  probation 
n347 These types [M019| o f parental lia b ility  laws have been inex istence in the United States in vanous forms for more 
than one hundred years n348

Because parents can be held financia lly and otherwise liab le for cnm inal acts committed by their ch ildren, parenis 
should be permitted to c lose ly monitor their children's activ ities when they believe that do ing so  is in the ch ild 's best 
interest This should include a nght lo record phone conversations between their ch ild  and an outside party when the 
pnncip les o f the v icanous consent doclnne arc met By allow ing parents this type o f opportunity, they w ill have a better 
chance to stop their children from engaging in cnm inal behavior Ihat m ight u ltim ate ly affect the parent cither financ ia lly  
or cnm ina lly , while still a llow ing their children lo have a reasonable degree o f pnvacy n349

3 Applying the doctnne in the cnm inal context helps protect society from dangerous cnminaJs
One o f the more significant benefits o f applying the doctnne of vicanous consent in the cnm inal context, and thereby 

allow ing for the use o f intercepted telephone and olher commumca ins dunng a cnm inal tna l, is that denng so can provide 
considerable protections lo society Permitting prosecutors to use recordings made in conformance wnh the pnncip les 
o f Ihe vicanous consent doclnne would benefit society in a number o f ways Doing so w ill assist in protecting society 
from dangerous sexual predators or other cnm inals who would seek to take advantage o f young ch ildren in one wav a. 
another When, for whatever reason, vic tim s do not disclose sexual abuse, as was the case in Barboza and Bishop, such 
abuse can be d ifficu lt lo detect and properly investigate n350 Recognizing the vicanous consent doctnne, and a llow ing 
parents to invoke it when (he circumstances appropnatcly dictate, w ill assist parents in iden tify ing those p c ru n s  who arc 
v ic tim iz ing their children Furthemiore, sexual abuse cases such as Barboza and Bishop can be u it iic u ll tr prosecute, and

activities
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allow ing prosecutors to use these lega lly  created recordings can on ly help in ihc ir efforts to take dangerous crim inals o ff 
our streets — a benefit to everyone In short, recognizing the doctnne o f v icanous consent w ill ' make it easier to 
iden tify and locate the person(s) responsible for attempting to involve a ch ild in cnm inal ac tiv ity  affecting the welfare 
or best interest o f such ch ild , as w ell as prosecute [*1020] any person(s) responsible for engaging in cnm inal conduct 
invo lving such ch ild  as a v ic tim ." n351 The same is true when other types of cnm cs — such as drug-related crimes, 
property cnm cs, and vio len t cn m e s— are invo lved as well n352

Conversely, by not recognizing the docmne o f v icanous conseni. couns can potentia lly iniure those they intend lo 
protecl There is little  doubt that "the absence o f a v icanous consent doctnne could endanger ch ildren whose needs for 
protection would go unmet without it." n353 The Williams court, which rejected the doctnne, said as much in its opinion, 
stating that ' we. too. can adm ittedly perceive situations where depnving a parent o f the ab ility  to vicanously  consent for 
a ch ild may depnve the ch ild  o f the parent's ab ility  to protect the ch ild " n354 Add itiona lly , by not a llow ing prosecutors 
to use recorded conversations as evidence, a court would actua lly provide an evidentiary benefit to the cnm inal, whose 
nghts were in no way vio lated by state or pnvate action as the parents who made the recording were acting on their own 
and the recordings were intercepted law fu lly  In short, there is a significant possib ility that not recognizing the v icanous 
conseni doctnne w ill have negative effects on society in general and children in particular in that it w ill provide cnm inals 
w ith a better chance o f escaping responsib ility for their cnmcs

; slated above, the v icanous consent doctnne is very much consistent w ith the language and congressional intent 
of Title I I I ,  as well as those long-standing pnnciples o f law that recognize the nght an duty o f parents to make certain 
decisions for and protect their ch ildren n355 Additiona lly , the doctnne is consistent w ith and helps further the goals of 
protecting children and society from cnm ina ls , cnm inal acts, and the devastating consequences that can result when a 
ch ild  is either the v ic tim  or perpetrator o f a cnme n356 When all these things are considered, it becomes clear that the 
vicanous consent doctnne and the cnm ina l law  interm ingle and compliment each ot er lo the degree that they can work 
together to benefit society w ithout u n n ece ssa ry  vio lating a ch ild's nght to pnvacy For these reasons, cnm inal courts in 
both the state and federal systems should recognize the vicanous consent doclnne and when ihe situation anscs such that 
communications are intercepted in conformance [*1021J with the doctnne. permit the use o f intercepted communications 
as evidence dunng the course o f a crim inal tna l

C  The Problems Associated with a C iv il Use o f the Doctrine Are Sot As S ignificant When the Doctrine Is Applied in 
C nm ina l Cases

As referenced in Part II C of this artic le , a number o f cn tic ism s have been leve led against the doctnne o f vicanous 
conseni, particularly as it has been used in c iv il custody disputes While many o f those cn tic ism s have ment w ith respect 
to c iv il cases, they do not all cany  over into the area o f cnm inal prosecutions that are based in pan upon iclephone 
conversations surreptitiously recorded by a concerned parent To put it another way, at least some o f the cn tic ism s or 
problems associated w ith a custody dispute or other c iv il use o f the doctnne are not as significant when the doctnne is 
applied in a purely cnm ina l case, and for that reason cnm inal courts should be w illin g  lo accept the v icanous consent 
doctnne

I . The doctnne is subject to m isuse by conniving parents
A s stated above, one o f the major cn tic ism s leveled against the doclnne o f v icanous consent, particularly in the c iv il 

context, is that it is sub ject to m isuse by conn iving or self-serving parents n357 In the case o f a custody dispute fo llow ir • 
the d isso lution o f a m amage or other ch ild-bcanng relationship, it is easy to see how parents fighting one another for 
the custody or for the perceived love o f a ch ild might have hard feelings toward the other parent — feelings that would 
interfere w ith or at least play into a parent's decision to intercept a child's phone conversations with the other parent The 
facts of Thompson and Pollock lend credence to this v iew  Both cases invo lved custody disputes, and there were strong 
feelings o f contempt between the b ickering parents, which resulted in accusations o f wrongdoing and impure motives in 
regard to the recording o f the conversations at issue The Pollock coun noted this

According to Samuel and Laura, Sandra was not motivated by concern for Courtney w hen she recorded the 
phone convert ations Instead, they contended 'hat Sandra was angry Ihat Courtney had taped a conversation 
between herself and Sandra w ith Samuel and Laura's conseni, and "wanted to return the favor by taping 
Courtney's conversations w ith Sam and [Laura)." Laura further contenos that . "Sandra's predominant 
motive in eavesdropping on the [* 1022J children's ca lls was to overhear Courtney's confidential, attomey- 
client conversations with her law yer " n358
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When proof o f such motives ex ists, the doctnne o f vicanous conseni would not apply to protect the parent who is 
making tape recordings o f a child's phone conversations And in ch ild  custody situations, determ ining the real motivation 
behind a recording can be extremely d ifficu lt and a lleg ing m isuse o f the doctnne can be extremely easy In short. Ihe use 
of the doclnne in the c iv il context does lend itse lf to the po ssib ility  o f nususe by ill-motivated parents, or. at the very 
least, potentia lly harm ful allegations o f m isuse n359

The situation is different in those circum stances in which a parent records conversations between a ch ild  and a non- 
fam ily member out o f concern that the ch ild  is being v ic tim ized  or is engaging or th inking about engaging in cnm inal 
behavior In Borboza, for example, the minor's parents were both invo lved in the recording o f his conversations with 
Barboza, and, as the court noted, "everything they did was to try to figure out v hat was going on and what's nght for 
their son and for (heir fam ily " n360 It is  apparent from the court's descnp lion o f I facts and the motivations underly ing 
the making o f the recordings that there was no misuse o f the doctnne by conn iving or b ickenng parenis in the Barboza 
cnm inal case as was alleged in the Pollock c iv il case n36) There were no attempts by the parenis to underm ine one 
another or gather information to be used against the olher spouse n362 There was sim p ly concern for the well-being o f a 
ch ild  who was being abused by a sexual predator n363 The same was true in the Bishop case, as that loo was not a c iv il 
dispute between parents but a situation where parents were working together lo protect a ch ild  n364 In short, i f  a parent 
who suspects that a ch ild  is either a v ic tim  or an actor in the comm ission o f a crime surrep titiously [*1023] intercepts 
some o f that ch ild's telephone conversations in accordance w ith the pnncip les o f the vicarious consent doctnne — meaning 
it is done in an attempt to further the ch ild 's best interest and protect the ch ild  from either v ic tim ization or the negative 
effects that cnm inal activ ity  can have on Ihe cnm inal actor — it is moie liirc ly  than not that the parent w ill be do ing so not 
in an attempt to m isuse or abuse the doctnne and gel back at the other parent, but in an attempt to find out what is going 
on wnh a ch ild  so that 'he ch ild can u ltim ate ly be protected from further v ic tim ization .

Furthermore, one o f the issues brought up by cn tics o f Ihe doctnne in regard to m isuse is the d ifficu lty  o f proving 
whether or not a parent has good or pure motives n365 In a B arboza-iypc situation, it should be much easier for a parent 
lo make a showing o f good faith because there is no custody dispute between parents to cloud the issue Conversely, it 
should also be much more d ifficu lt for an abuser to show bad faith by  the parent In the Barboza case, for example, it is 
much easier to define parental motivations than it is in the Pollock case And in those cases where the ch ild  is be lieved to 
be or is found to be Ihe cnm inal actor, it would also be un like ly  that there existed any bad faith on the part of the parent 
At the very least, when there is concern lhal a ch ild  is engaging in cnm inal behavior, a parent who seeks to learn of the 
behavior w ill rare ly be doing so in an attempt to get back at the minor ch ild 's other parent, at the ch ild , or at the person 
wnh whom the ch ild  is conversing For this reason, an appropnaie application o f the doctnne in the crim inal context is far 
less problematic w ith respect to the possib ility o f parental m isuse than it m ight be in a c iv il context

2 The doctnne fa ils  to recognize a ch ild 's nght and ab ility  to make his or her own choices
Some cn tics have argued that the doctnne o f v icanous consent fa ils  to recognize a ch ild's nght and ab ility  to make his 

or her own decisions or choices n366 Vi'us can be true in the c iv il context when the ch ild  is in the m iddle of a custody 
battle and choices loom regarding which parent the ch ild  should live with — a potentia lly life-changing decision for the 
ch ild -  or over which parent is more fit io care for children This argument is not as strong in the context of cnm ina l 
activity as it is in other contexts, however, as ch ildren, like adults, do not have an inherent nght |* 1024) to choose to 
engage in crim inal activ ity  n367 For example, in situations such as thosr at issue in the Bishop or Barboza cases, n36S 
a ch ild cannot lega lly  choose or conseni to have sexual intercourse w ith an adult, as the law generally recognizes that u 
is illega l for adults to have sexual contact w ith minors n369 S im ila rly , ihe law  w ill not recognize a m inor ch ild's nght 
to choose lo d istnbutc illega l drugs, steal or destroy property belonging to someone else, or physica lly in jure another 
person n370 W hile people can law fu lly  go into a court of law  and address custody issues and the ch ild 's v iew s and 
choices w ith respect to that issue, they cannot do so w ith respect to a choice to commit crim inal acts In short, a llow ing a 
use o f the vicanous consent doctnne in the cnm inal context — in cases tn which a parent is seeking to protect a ch ild  from 
victim ization or from the results o f his or her own cnm inal activ ity  — the m inor ch ild docs not have any law fu l choices 
taken away In other words, the use o f the doclnne in that context does not take away any choices that the law recognizes 
that the ch ild  has a ngh l to make

3 The doctnne may result in in terfam ily discord or resentment.
One legitim ate cn tic ism  of the vicarious consent doclnne, addressed above, is that us application ma' resu lt in 

in tcrfam ily discord n37l I f  a ch ild w ishes to engage in cnm inal behavior or is consenting to v ic tim ization ai the hands 
o f a third party, it is posf ble that in tcrfam ily discord or resentment could be an immediate result o f a parent recording a
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child's telephone conversations Th is, adm ittedly, is as true in the crim inal context as the c iv il context However, when the 
ch ild  is sufficien tly removed from the dangerous situation, or as the ch ild matures later in life and realizes the danger the 
he or she was in. those feelings w ill hopefully (*1025) change The Bishop case provides an example o f the change of 
heart that can potentia lly take place in these types o f situations In Bishop, the thirteen year-old v ic tim  in itia lly  refused 
to cooperate w ith law enforcement and "denied that she and Bishop had engaged in any ill ic it  behavior “ n372 Later on, 
however, after she had been removed from the situation and Bishop was no longer able to exert any influence over her. 
"ihe v ic tim  specifica lly  testified Ihat she was glad her parents made the tapes “ n373 Because recordings made in the 
cnm inal context, un like c iv il contexts, generally w ill not invo lve a parent sneaking around and try ing to find information 
about the child's v iew s on custody or attempting lo gather evidence o f abuse by Ihe olher parent, it is at least possible that 
a ch ild w ill one day have an easier time seeing that the parents have pure motives and thereby accepting their decision as 
a conec! one At the very least, that is Ihe case when comparing the situations found in Bishop and Pollock

IV PROCEDURAL ISSUES AND THE USE OF THE V ICARIOUS CONSENT DOCTR INE IN A C R IM IN AL 
PROSECUTION

Because the taping o f conversations that fit w ithin (he parameters o f the doctnne o f v icanous consent is legal in those 
ju risd ic tion s that recognize the doctnne. prosecutors should be permitted to use those recordings in cnm inal proceedings, 
includ ing proceedings against the ch ild  for whom the parents consented This is because those recordings are deemed 
law fu lly  made and are not the result o f inappropnate government action n374 However, because such a recording would 
be presumptively illega l save for the fact Ihat the circumstances are such that the do unn c  o f vicanous consent applies, 
n375 prosecutors should bear the burden of proving that the core elements o f the doclnne arc met before a recording can 
be deemed adm issib le in a tnal or other hearing Specifically, when the adm issib ility  o f the recordings is challenged, 
prosecutors should be required to provide the court w ith proof that the recordings were made by a parent because o f 
concern for a minor ch ild's welfare and a be lie f that doing so would promote the child's best interests, and not for some 
other inappropnate reason n376 When prosecutors are unable to do so, courts |* 1026) should appropnateiy refuse to 
a llow  ihe adm ission o f those recordings at a cnm inal tnal When the prosecutor is able to do so, however, courts should 
recognize the fact that the recordings were not illeg a lly  made and therefore should be deemed adm issib le at a crim inal 
tna l

V CONCLUSION
In 1993. in the case o f Thompson v. Dulaney. Ihe United States D istnct Court for the D istnct o f Utah held for the 

first time that a parent or guardian can surreptitiously record a minor child's telephone conversations w ithout vio lating 
T itle  III when the parent has a good faith and ob jective ly reasonable be lie f that doing so is in the best interest o f the 
ch ild  n377 Since (hat time a small handful o f couns and one progressive state legisla ture have adopted this holding, 
w h ich has become known as the doctnne of vicanous consent. n378 While the doctnne has its cn tics , it is a lega lly  
v iab le  and socia lly  beneficial doctnne that should be more w idely utilized throughout the United States in both the federal 
and stale legal systems n379 In particular, until more states fo llow  the lead o f the Georgia le g is la tu re  and cod ify the 
doctnne o f vicanous consent, n380 it should be more w idely accepted by the cnm inal courts such that prosecutors 
should be permitted to use surreptitiously intercepted communications in cnm inal tnals when the recording is obtained in 
accordance w ith the doctnne

Crim inal courts should recognize the doctnne and allow use o f surreptitiously recorded conversations for a handful 
o f reasons F irst, as slated above, the doclnne is both legally viable and socia lly beneficial n38l The doctnne is  lega lly  
v iab le in the sense that us acceptance is consistent |* 1027J with the legisla tive history to Title I II and the view  that 
the one-party consent exception contained in T itle I II should be interpreted broadly n382 Add itiona lly , the doctnne 
recognizes and is consistent w ith the long-standing pnnciple that parents have a nght to decide what is best for their 
ch ildren, even i f  it causes the children to suffer some invasion o f pnvacy n383 The doctnne is socia lly  beneficial in 
that it provides some degree o f protection to both children - id  parents who w ish to look out for their children's best 
interests. n384 Second, cnm inal courts should recognize .he doctnn.- o f vicanous conseni because it helps to further 
the goals of cnm inal law  without causing an excessive violation of a ch ild s or a defendant’s pnvacy n385 Specifically, 
the doctnne assists law enforcement and prosecutors in prosecuting dangerous cnm inals and. at the same lim e, works lo 
protect children and society from the dangers, penalties, and olher negaiivc effects o f cnm inal activ ity n386 And because 
recordings that meet the standards of the doctrine arc deemed law fu lly  obtained, the cnm ina l’s nght to pnvacy in the 
ongina l communication is in no way vio lated Fina lly , while cn tics argue that the doctnne is flawed, its problems arc not 
nearly as significant when the doclnne is applied in the cnm inal cases as they are in those c iv il cases in which the doclnne
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is applicable n387

For these reasons, until more legislatures codify the doctnne, cnm ina l courts faced w ith :hc issue o f dealing with a 
surreptitiously recorded telephone conversation between a m inor ch ild  and anothci person should c h o s e  to accept the 
v icanous conseni doctnne in such a way that parenis and prosecutors can use the telephone conversation., lo  protect ooth 
the minor ch ild and society as a whole
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statutes, see M ills , supra note 58, at 4129.

n66 States adopting a more stnngent law  include Californ ia, Connecticut, F londa. Illin o is , Maryland, 
Massachusetts, M ichigan, Montana. New Hampshire, Pennsylvania, and Washington See James A Pautler. You 
Know More Than You Think, State v. Townsend, Imputed Knowledge and Im plied Consent Under the Washington 
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ru ling on the motion See Thompson v Dulaney. No 2 90CV00676 (Docket) (D Utah Aug 15, 1990), a jfd  in 
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Id  1544 n 8  One important fact that the court a lludes to above in reaching its ho lding is the age o f the children 
whose conversations were being recorded. It wrote
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n98 Id  at 369

n99 Id  at 370-71

nlOO Id  at 371-72

nIO l Id  at 371

n!02 See Thompson v Dulaney. 838 F  Supp 1535, J544(D Utah 1993)
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n 103 154F3d60l (6th C ir 1998). 

n!04 Id  at 603

nl05 Id

nl06 Id  at 604

nl07 Id

nl08 Id  at 605

n!09 Id

n l 10 Pollock. 154 F  3d a t 605

n111 Id

n 112 Id  at 610

n ll3 / d  (citations omitted)

n l!4 /d

n 115 /d

n 116 Id at 608

n 117 Id  at 604

n 11R Id at 608 (quoting Thompson v Dulaney. 838 F  Supp 1535, 1543 (D  Utah 1993)) (alteration in original) 

n i l 0 ' - (citing Pollock v Pollock, 975 F  Supp 974. 978 n 2 (W D  Ky 19971) 

n!20 Id at 610

n 121 See id

nl22 Id

n 123 Id In addition to Thompson. Silas, and Pollock, a handful o f other courts have accepted Ihe doctnne o f 
vicanous consent Other c iv il cases include Campbell \ Price. 2 F  Supp 2d 1186. 1191 (E D . Ark 1998) ("To be 
entitled to summary judgment M r Price’s intcrccp:ing the telephone conversations must have been founded upon a 
good faith be lie f that, to advance the ch ild ’s best interests, it was necessary to consent on behalf o f his m inor ch ild ") 
and Kroh v Kroh, 567 S E 2d 760, 764 (A T . Ct App 2002) ( W hile our couns have not addressed this issue, 
federal courts constnnng (he Omnibus Act have considered and adopted the vicanous consent doctnne.’ . As we 
find the reasoning of these cases persuasive, we adopt the vicanous consent doctnne w ith  respect to our E lectron ic 
Surveillance Act as long as the parent has a good faith, ob jective ly reasonable be lie f that the interception o f 
(the) conversations is necessary for the best interests o f the c h i ld [)") (citations omitted) See also Stinson v Larson. 
893 So 2d 462 (A la Civ App 2004) (holding a mother s recording o f a minor ch ild ’s telephone conversations w ith 
father as proper under the Electronic Communi' ..ion s Pnvacy Act)

n 124 See. e g , Commonwealth v Barboza. 763 N E 2d 547 (Mass App Ct 2002) and cases cited in fra  note
155



n 125 See. e g . Barboza. 763 N  E 2d at 547. State v M orrison. 56 P 3d 63. 6 5 (A riz  Cl App 2002)

nl26 763 N E  2 d ai 3^7.

n!27/rf a i 550

n l28 Id

n 129 Id

n 130 /£/

n131 Id

nl32 Id

nl33 Id

n 134 Barboza. 763 N . E 2d at 550

n135 Id

nl36 Id

n 137 /J

n 138 Id

nl39 Id

n 140 Id  at 550-51

n 14 i Id  at 549-50 In addition to the taped evidence, Tom, the v ic tim , also testified and told the ju ry  about 
"numerous acts o f indecent touching, and oral and anal sex committed b y  [Barboza]." Id

n 142 Id  at 551

n 143 Berboza. 763 A ’'d a t  551

n!44 Id

n 145 Id  at 550

t)\4b Id  at 551-53

nl47 Id  at 553-55

nl48 Id  at 551.

n 149 See id

n 150 Id  at 552-53.

n 151 Id  at 552 (quoting Commonwealth v Santoro. 548 N  E  2d 862, 864 (Mass 1990))
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n!53 Barboza. 763 N  E  2d ai 553-54 Pnor to ar-.ly mg the issue, the court briefly mentioned the interplay 
between the federal and state wiretap ‘aws
"Although a State ( wiretap] statute may adopt standards more stnngent than the requirements o f Federal law , thus 
excluding from State courts evidence that would be adm issib le in Federal courts, a State may not adopt standards 
that are less restnctive" and would thereby allow  evidence in State court that would be .nadm issib le in Federal 
court
Id  at 553 (quoting Commonwealth v Vttelio, 327 N E  2d 819. 833 (Mass 1975)) 

n 154 Id  at 554

n 155 Id  at 553-54 The court ah  re lied, in part, on another line o f cases that approves o f th is type o f 
eavesdropping under the extension telephone exemption found in 18 U S  C § 2 5 I0 (5)(a)(t) Id  A s noted above, § 
251 l( l)(b ) provides that "any person who . intentionally uses, endeavors to use, or procures any other peison 
to use any electronic, mechanical, or other device to intercept any oral communication shall be punished 

or shall be subject to suit as provided in (the A c t ] " With respect to this prohibition, § 25IO(5)(a)(l) defines 
"electronic, mechanical, or other device" as the fo llow ing
any device or apparatus which can be used to intercept a wire, oral, or electronic communication othzr than any 
telephone o r telegraph instrument, equipment or facility , or any component thereof, furnished to the subscriber 
or user by a provider o f w ire or electronic communication service in the ordinary course o f its business for
connection to the facilities o f such service and used in the ordinary course o f its business.
§ 2510(5)(a)(i) (2000) (emphasis added) In short, then, the prohibition against wiretapping is not vio la ted when 
one records ■ conversation using an instrument that is connected to the phone and used "in the ordinary course o f 
business" — hence the extension telephone exemption In addressing and explaining this exemption to the Act, the 

Barboza court wrote the fo llow ing
Other courts, focusing on their sense o f "Congress's intention to abjure from decid ing a very intimate question of 
fam ilia l relations, that of the extent of pnvacy fam ily members may expect within the home vis-a-vis each other" 
have relied on the extension telephone exception to uphold the introduction o f evidence obtained through taping 
or eaves-dropping w ith in the fam ily  home The exten . telephone exception exempts from the statute equipment, 
c g , a second residential telephone, used by a telephone service subsenber in the ordinary course of business Th is 
exception has been read to permit members w ithin t f . i r  own homes to eavesdrop on, and even record, each other
Barboza. 763 N  E .2dat 553-54 (citations omitted) The court then references a scries o f federal court decisions tha* 
have adopted this extension telephone exemption Id  See Janecka v Franklin, 843 F 2d 110 (2nd C ir 1988), Schei 
v Gram, 22 F 3d 149 (7th C ti 1994), Newcomb v ln%lr. 944 F2d 1534 (10th Cir. 1991).

Not everyone who has encountered the extension telephone exemption and the way the courts have interpreted 
it agrees that it is a viab le exception to the prohibitions contained in T itle I I I  One author wrote the fo llow ing
While [the extension phone exception] is arguably consistent with T itle I I I  to permit listening in on an extension 
phone in the fam ily  home, most courts considered cases invo lv ing conduct that exceeds the mere use o f an extension 
phone or other standard equipment. Courts have tried to avoid the plain language o f the telephone extension 
exemption by asserting that listening in on a telephone extension, recording a ca ll, or insta lling a w iretapping device 
is a "distinction without a d iffe rence" Yet, courts have recognized precisely such differences in other contexts 
Listening in on a telephone extension requires a party's physical presence in the house and is lim ited to the length 
of the conversation. In contrast, (installing a ] recording or tapping devices is v ir tu a lly  unlim ited and considerab ly 
more intrusive

Thus, while the extension phone exemption theoreiica lly exempts a parent from Title I II liab ility , the exception, 
as expressly provided for in the statute, ha*, not proven h igh ly relevant or log ica lly  sound in this coniext
Rahavy, supra ro te  21, at 91 (citations omitted) Another commentator wrote the fo llow ing

nl52 Id at 552-53
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Although there may be areas where the Pollock decision cou ld be improved, in adopting the vicarious consent 
doctnne rather than the extension phone exemption, the Sixth Circuit e ffec tive ly  rejected a c lea rly  flawed doctnne 
The first problem is that the extension phone exemption rejects Congress's intent to include domestic situations 
w ithin the purview of the Federal Wiretapping Statute, and fa ils to tru th fu lly  acknow ledge the meaning o f the 
language in the statute An additional problem with the extension phone exemption is the level o f intrusion into 
privacy that it creates w ithin the home
Karkosak, supra note 54, at 1012 See also Umied Slates v Murdock, 63 F 3d  1391, 1396-1400 (6th Cir. 1995) 
("We conclude that the recording mechanism (a tape recorder connected to extension phones in M rs Murdock's 
home) does not qua lify  for the telephone extension (or business extension) exemption Spying on one's spouse 
does not constitute use of an extension phone in the ordinary course o f business .") For a more in-depth discussion 
o f the extension telephone exemption, see generally Karkosak, supra note 54

One issue that the court d id not address is the major difference between the extension telephone exemption and 
the v icarious consent doctnne Specifically, under the v icanous consent doctnne, a parent must have a reasonable 
and ob jective be lie f that recording the child's telephone conversation is in the ch ild 's best interest See cases cued 
supra Pan I I  B 2 a There is no such requirement under the extension telephone exemption, which sim p ly requires 
that the interception be made from an extension telephone See Rahavy, supra note 21, at 97.

n 156 Olher cnm inal courts have recognized the doctnne as well See, e g , State v M ornson, 56 P 3d 63, 65 
(A m  C l App 2002) (" If the parent has a good faith, ob jective ly reasonable basis for be liev ing that .he recording 
o f a ch ild 's telephone conversations is necessary and in the best interest o f the minor, the guardian may vicanously  
consent on behalf o f the ch ild  to the recording without vio lating Title I I I  "), Stale v Diaz. 706 A 2d 264 (N  J Super 
Ct App D iv  1998) In Diaz, the court wrote
In this case, parents o f a nine-month o ld daughter hired defendant to work in their home as a daytime nanny .
The parents became concerned about how defendant was treating their daughter and physical evidence o f bruises 
supported their concern We hold that [N  J STAT ANN §] 2A 156A-4d incorporates the theory o f v icanous 
consent and that, under these circumstances, the audio portions o f the (video) recording invo lv ing statements to the 
ch ild  and the child's verbal reaction (as well as Ihe video portion o f the tape) are adm issib le
Id  at 270

n 157 581 N W 2d 777 (M ich C l App 1998) 

n IS8 Id  at 778 

n 159 Id  

n 160 /</

nl61 Id  The M ichigan Court o f Appeals summarized the parties' arguments as fo llow s Defendant Brent 
W illiam s, who had sole legal and physical custody o f (the couple's child) Jason at the time o f the tape recording, 
argued that he had the authonty lo g ive consent on Jason's behalf to the interception o f the telephone conversations 
P la in tiff [Brenda W illiam s) posited that defendants' argument improperly expanded the scope o f the consent 
exceptions in the federal and state statutes and that a proper interpretation would require summary disposition in 
her favor because defendant Brent W illiam s was not a participant in the conversation.
Id

n 162 Id

n!63 Id  a i 778-79.

n!64 Id at 779-80 M ichigan's w iretap statute is found in Michigan Compiled Laws, section 750 539 (2005)
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n 165 Wdhams. 581 N W 2d at 778

nI66 Id  a t 779

nl67 Id

n 168 Id  at 780

n!69 Id  (citations omitted)

n 170 The court wrote:
In the provisions o f Ihe M ichigan eavesdropping statute, we find no indication that the M ich igan leg is la tu re intended 
to create an exception for a custodia l parent o f a m inor ch ild to consent on the ch ild's behalf to interceptions o f 
conversations between the ch ild  and a third party. I f  the Legislature had intended the resu lt argued by defendants, 
then it could have included such an exception in the provision in the M ich igan eavesdropping statute in which 
the Legislature delineated exceptions to the prohibition against eavesdropping Because the Legislature d id  not 
include such an exception, we must presume it intended only the meaning that it p la in ly  expressed
Id  at 779

n 171 On this point, the court wrote
Therefore, notwithstanding olher courts' w illingness to ascnbe different meanings to the consent exception, we 
decline to fo llow  thctr lead We instead commend to the legisla tive branch the delicate question o f the extent of 
pnvacy that fam ily members may expect w ith in their home vis-a-vis each other Unlike the jud ic ia ry , the leg is la tive 
branch o f government is ab le to hold hcanngs and sort through the competing interests and po licies at stake
Id at 781

n 172 Williams v Williams. 593 N  W 2d 559 (Mich. 1999) (table decision)

n 173 Williams v Williams. 603 N  W 2d J 14. 115 (M ich Ct App 1999)

n 174 id  at 116 (stating that "we are bound to fo llow  the PL lock holding w ith respect lo  the federal question in 
this case")

n!75 Id

n \76 Id

nl77 Id

n 178 153 Wash 2d 186. 102 P 3d 789(2004) 

n H 9 ld  at 191. l0 2 P 3 d a t 791 

nl*0 Id  at 190. 102 P 3d at 790 

n181 Id  

n182 Id

nl8 l id  at 190. 102 P 3d at 791

n184 Id
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n 185 Id

nl86 Id  at 191. 102 P 3d at 791 

nl87 Id

n 188 Id  at 193-94. 102 P 3 d a t 792

n)89 Id  (citations omitted)

nl90 Id  at 199. 102 P 3d a t 795

n 191 Id  at 201. 102 P 3 d a t 796

n 192 See WASH REV CO DE § 9 73 030 (2005)

n!93 See Christensen. 153 Wash 2d at 190. 102 P 3 d a t 790

nl94 Id  a t 193-94. 102 P 3 d a t 792

n 195 404 S E  2d 887 <N C  Ct App 1991).

nl96 Id  a t 888

nI97 Id  a t 887-88

nl98 Id  a t 887

n 199 Id  a t 888

n200 Again, the Thompson decision, which was me first decision to propose and accept the vicanous consent 
doctnne. was not issued until 1993 See supra Part II B 2 a

n201 See Shaw. 404 S E 2d at 888

n202 Id

n203 Id

n204 Id at 889

n205 Id (citations omitted)

n206 Id

n207 453 S E 2d 6 4 6 1W Va 1994)

n208 Id at 652

n209 Id  at 648

n210 Id

n211 Id at 654



28 Seattle Univ L R 955. *1027
Page 40

n2J3 Commentator A lison S. Aaronson te lls the story o f the adoption o f the vicarious consent doctnne by the 
Georgia Legislature
The Georgia Court of Appeals reversed the tnal court's decision and concluded that Bishop's motion to suppress 
the tape recordings should have been granted |ln so decid ing l the court reasoned that (Georgia law, as it then 
existed) precluded the application o f the vicanous conseni exception In addition, the court declared that it is solely 
the task o f the legislature to amend [Georgia's wiretapping statute) to allow the adm ission into evidence o f  tape 
recordings such as those at issue here, i e , tapes made by parents with a good faith, ob jective ly  reasonable basis for 
concern regarding the safety o f their children as vic tim s of cnm inal conduct o f another"

Several members o f the Georgia House o f Representatives took ihese words tu heart, and introduced a b ill that 
was signed into law  in Apn l. 2000. allow ing a parent to monitor and intercept a minor ch ild 's phone conversations 
Jim Stokes, a member o f the Georgia House Judiciary Committee, sponsored the b ill based on a letter he received 
from David Scott, the victim 's father, asking him to address the lack o f statutory support for parents to lega lly 
wiretap their ch ildren ’s telephone conversations [In  draftin„ the law,) the Committee sought a lim ited means of 
perm itting parenis to monitor their children's activ ities for the purpose o f protecting them, particularly in sexual 
molestation cases

M r Stokes acknowledged that the tnal court's decision not to admit the tape recordings between Bishop and the 
v ictim  into evidence under the previous law was the correct lega l decision However, to assist parents in sim ilar 
situations, the law needed to be changed Mr. Stokes agreed Ihat parenis have Ihe authonty to control their children, 
especia lly in situations where they suspect their ch ildren are in trouble

Judith Manning, also a member o f the Georgia House of Representatives met with the [B ishop] v ic tim  nd 
her fam ily, and she became invo lved in the [cnm ina l case against Bishop) "because it was clear to her that Bishop 
was overwhelm ingly guilty' and the girl's parents were helpless, going into tnal w ith hearsay ev idence" A lthough 
Ms Manning acknowledged that the United States Constitution prevents unreasonable invasions o f pnvacy, (she 
believed that the Bishop case) was a situation where there were obvious signals that the ch ild  was su ffenng the 
victim 's grades dropped, her demeanor changed dramatica lly , and she neglected her p-'rsonal appearance (Manning 
expressed a be lie f that the) new law gives parents the power to monitor their ch ildren when they begin manifesting 
different behavioral patterns M s Manning stressed that the Bishop case was a scnous matter, it was not m ere ly a 
case o f a parent snooping through a ch ild's room or reading a d iary lo learn about the ch ild's healthy per: nal life 
Thus, [she stated.) parents should be lega lly  protected to intercept a child s phone ca lls where the ch ild's w elfare is 
i t stake, and parenis should not abuse the law to determ ine the truth in situations other than where they suspect their 
child is in physical or emotional danger

A s a result o f Georgia's new law, on October 13, 2000, Supenor Court Judge George H Krceger convicted 
Bif hop o f ch ild  molestation, two counts o f aggravated ch ild  molestation, and aggravated sexual battery Sentencing 
took place on November 29, 2000, and Bishop was sentenced to ten years for each count, a surn total o f thirty years
A lison S Aaronson, Note. Changing wnh the Times Why Rampant School Violence Warrants lega liza tion  o/ 
Parental Wiretapping to M on ito r Children's Activities, 9 J  L A PO L Y 785, 827-830 (20C I) (citations omitted)

n2!4 GA C O D E A N N  § 16 -11-66(d) (2005)

n215 The fu ll text of Georgia's vicanous consent statute
The provisions o f this article shall not be construed to prohibit a parent or guardian o f a ch ild  under 18 years o f age, 
with or w ithout the consent o f such m inor ch ild , from monitoring or intercepting telephonic conversations o f such 
minor ch ild w ith another person by use o f an extension phone located within the fam ily home, or electronic or other 
communications of such minor ch ild  from within the fam ily  home, for the purpose o f ensuring the welfare o f such 
minor ch ild  I f  the parent or guardian has a reasonable or good faith be lie f that such conversation or communication 
is evidence o f cnm inal conduct invo lv ing such ch ild  as a vic tim  or an attempt, conspiracy, or so lic itation to invo lve 
such ch ild  in cnm inal activ ity affecting the welfare or best interest o f such ch ild , the parent or guardian may 
disclose the content o f such telephonic conversation or electronic communication to the d istnc t attorney or a law

n2 l2 /d
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enforcement officer A recording or other record o f any such conversation or communication made by a parent or 
guardian in accordance with this subsection that contains evidence o f cnminaJ conduct invo lv ing such ch ild as a 
vic tim  or an attempt, conspiracy, or so licitation to in vo .v t such ch ild  in cnm ina l a c tiv ity  shall be adm issib le in a 
jud ic ia l proceeding except as otherwise provided in subsection (b) o f this Code section
Id

n216 An attempt to cod ify  the doctnne was made in V irgin ia in 2000 That attempt, however, fa iled See 
Aaronson, iu p ra  note 213. at 788 n 14

n2l7 5ee in fra  Pan II C

n218 See supra Pan II B 2 c

n219 Williams v Williams. 581 N W 2d 777, 780 (M ich Ct App 1998).

n220 Ann B Fnck & Marjorie J Long, Interspousal Wiretapping and Eavesdropping An Update Pan II, 24 
COLO LAW 2569. 2570 (1995)

n22l Karkosak, rupra note 54, at 1017.

n222 Debia Bogosavljevic, Note. Can Parents Vicarious'y Conseni to Recording a Telephone Conversation on 
Behalf o j a M in o r C h ild 7: An Examination o f the Vicarious Consent Exception Under Title 111 o f  the Omnibus 
Crime Control and Safe Streets A ct o f '968, 2000 U. IL L  L  REV. 321. 342 (2CO0) (citations omitted) See also 
Karkosak. supra note 54. at 1020 ("Additionally , [the doctnne o f vicanous consent] cou ld  lead to circumstances 
where a parent cou ld conceivably use wiretapping for their own devious means, sub jecting their former spouse and 
chitd io emotional b la ckm a il.')

n223 Williams. 581 N W 2dat 781

n224 Bogosavljevic. supra note 222, at 343 One commentator expressed concern regarding what a coun would 
do when it cannot easily decide whether the parent was truly acting in what was believed to be the ch ild  s best 
interest, writing that "in a situation where n is unclear i f  the parent had the best interests o f the ch ild  at heart, or 
had ulterior motives such as blackmail or harassment, it is possib le that a court would err on the side o f caution, 
trusting that the parent was tru ly concerned about their ch ild " Karkosak, supra note 54. at 1021-22 See a lso Fnck. 
supra note 220. at 2570 ( The danger is that after-the-fact sub jective contentions that the parent is acting in the 
best interests of the ch ild is an unworkable, u n vn f ia b le  standard ")

n225 Fnck, supra note 220, at 2570

n226 Pol'ock v Pollock. 154 F 3 d 6 0 l.  603-04 (6th C ir 1998)

u22"' Id  at 6CJ

n228 Id  at 604

n229 Id  at 605

n230 Id  at 613

n231 Id  at 612

n232 Fnck, supia note 220, at 2570
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n234 Karkosak. supra note 54, at 1019 (citations omitted)

n235 Id  at 1018 (citations omitted). On th is point, the author also references the fact that “court decisions 
have recognized that o lder ch ildren may have a nght to consent for themselves in circum stances such as abortion 
(allowing for ju d ic ia l bypass) and certain medical p rocedures" id

n236 Id  at 1019

n237 Id

n238 Fn ck , supra note 220, at 2569

n239 Karkosak. supra note 54. at 1020

n240 See Pollock v Pollock. 154 F 3d 601. 605 (6 ih C ir  1998)

n241 See. e g .  W illiams v Williams. 581 N W 2d 777. 780 (M ich Ct App 1998)

n242 See id

n243 See. e g., P ritchard  v. Pritchard, 732 F 2 d  372. 374 (4th C ir  1984) (' There is no express exception [in  
Title 111] for instances o f w illfu l, unconsented to electron ic surveillance between spouses")

n244 See. e g . Williams. 581 N  W 2da t 780

n245 Id

n246 S REP No 1097 (1968). reprinted in 1968 U S  C C A  N 2112, 2274

n247 See e g . Slate v Shaw. 404 S E 2d 887. 889 (N C Ct App 1991)

n248 See. e g  . State v Capell. 966 P 2d  232, 741 (O r Ct App / 998) (Armstrong. J dissenting)

n249 See supra Part II B 2

n250 See supra Pan II C

n251 22 F3d  149 (7th C ir  1994)

n252 Id  at 154

n253 Campbell v. Price. 2 F  Supp 2d 1186. 1191 (E  D  Ark 1998)

n'54 Anonymous v Anonymous. 558 F 2d  677. 679 (1977) (citing Hearings on the A n ti-C rim e Program Before 
Subcomm No 5 o f  the House Judiciary Comm .90th Cong 901 (1967) (statement o f Professor Herman Schwartz))

n255 Campbell. 2 F  Supp 2d a t 1190 (quoting Newcomb v Ingle 944 F 2d  1534, 1536 n 5 (10 th  C ir 1995)). 
see also State v Capell. 966P 2d232 . 234 (O r Ct App. 1998> ("To the extent that there could be any doubt about 
what Congress w ou ld have intended in light o f the facts in the case, the leg is la tive history underly ing the act 
expressly slates that Congress did not want “to make it a cnme for a father to lis ten  in on his teenage daughter or 
some such related problem ")

n233 Id
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n256 Newcomb v Ingle. 944 F 2 d  1534. 1535-36 (10th C ir 1991) 

n257 See supra Pan II A 3 

n258 See id

n259 A nonymous. 558 F id  at 679  

n260 Aaronson. supra note 213, at 794 

n26l 944 F2d 1537. 1539 (10th C ir  1991) 

n262 542 F 2d 661. 672-73 (6th Cir. 1976)

n263 See Heggy. 944 F 2 d  a t 1539 ("The d istnct court below held that T itle I I I  does apply to interspousal 
wiretaps We agree w ith the district court, and jo in  the majority o f federal circuit courts in ho lding that T itle  I I I  
does provide a remedy for such wiretapping "). Jones. 542 F2d at 673 ("The plain language o f the section and the 
Act's leg is la tive history compels interpretation o f the statute to include interspousal w ire ta p s")

n264 See supra Part II B 2 a

n265 966 P 2 d 2 3 2 (O r C l App 1998)

n266 Id  at 234

n267 Id

n268 See supra note 259 and accompanying text 

n269 Rahavy, supra note 21. at 97

n270 Thompson v Dulaney. 838 F  Supp 1535, 1543 (D  Utah 1993) 

n271 831 F 2 J  373 (2nd O r  1987) 

n272 Id  at 37S

n273 I d . see also G ngg-Ryan v Smith. 904 F 2 d  112. 116 (1st C ir  1990) ("We agree w ith the Second C ircuit 
that Congress intended the consent requirement to be construed broadly

n274 Amen, 831 F 2 d a t 378

n275 See supra Part I I I  A 1 a

n276 For example, many ju risd ic tions require parental consent for ch ildren o f certain ages to many, to obtain 
an abortion, or have certain medical procedures performed See generally Karkosak, supra note 54, at 1021

n277 Martha Mmow, Pluralisms, 21 CONN. L REV 965. 969(1989)

n278 Kaikosak. supra note 54, at 1017; see also Laura S K illian , Concerned o r  Just P la in Nosy7 The 
Consequences o f  Parental Wiretapping Under the Federal Wiretap Act in Light o f  Po llock v. Pollock. 104 D IC K  L  
REV 561, 571 (2000) ("Parents, as the natural guardians o l their ch ildren, hold the legal nght to act on their behalf 
to make decisions for their protection ")
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n279 See supra Part I I  B 2 a.

n280 Labrtola, supra note 53. at 456

n28l State v Liebau. 67 P 3d I " ' .  16 0 (Kan C l App 2003)

n282 M S v Werners. 5 5 7 F 2 d l7 0 . 177 (8th C ir 1977)

n283 Karkosak. supra note 54, at 1016

n284 See Thompson v Dulaney. 838 F. Supp 1535. 1544 (D  Utah 1993)

n285 Karkosak, supra note 54, at 1016

n286 Bishop v Georgia. 526 S E 2d 917, 922 (Ga Cl App 1999)

n287 Aaronson, supra note 213, at 823

n288 Bellotn v Baird. 443 U S 622. 635 (1979)

n289 Aaronson, sup-a note 2J3, at 822

n290 Id  at 823

n29l Silas >■ Silas. 6 8 0 So 2d 368. 372 (A la Civ App 1996)

n292 See. eg  , Parham v. J R , 442 U S  584. 602 (1979) ("Our junspmdence h istorica lly has reflected 
concepts o f the fam ily as a unit w ith broad parental authonty over minor children More important, [ i t ]  has 
rccognued that natural bonds of affection lead parents to act in the best interests o f their children "), Wisconsin 
v Yoder. 406 U S  205, 232 (1972) ('The history and culture o f Western civ iliza tion  reflect a strong tradition of 
parental concern for the nurture and upbnnging of their children This primary ro le o f the parents in the jpbnngm g 
o f their ch ildren is now established beyond debate as an endunng American trad ition "), Prince v Massachusetts. 
321 U S  158, 166 (1944) (" The custody, carc and nurture of the ch ild  reside first in the parents")

n293 Aaronson. supra note 213, at 821-22 (cital/on omitted). The author continues: "The continuing rise in 
school vio lence as evidenced by the Columbine High School shootings, undoubtedly justifie s the need for 
parenis to monitor their children's activities w ithout the fear o f liab ility ." Id  at 822

n294 See id

n295 Bishop v. State. 526 S E 2d 917. 9 1 8 - l i .  922 (Ga Ct App 1999)

n2%  Commonwealth v Barboza. 763 N E  2d 547. 554 (Mass App Ct 7.002).

n297 In boih cases the parents had legitimate suspicions of vic tim ization and therefore had a reasonable be lie f 
that they w e e  acting in their ch ild 's best interest See Bishop, 526 S E 2d at 922. Barboza, 763 N E 2d at 554

n298 See Williams v Williams. 581 N W2d 777. 781 (Mich. Ct App 1998)

1)299 Id

n300 See supra Part III.A  2 a

n301 See supra Pan II B 2 b
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n302 See Common wealth v Barboza. 763 N E  2d 547. 555 (Mass App C l 2002) (' We conclude that a recording 
fcy parents o f their own nunor son on the telephone in their own home, motivated by concerns that he was being 
sexually exploited by an adu lt, does not vio late T itle I I I  ").

n303 See supra note 41 and accompanying text

i<304 As staled above, vio lations o f T itle I I I  can result in c iv il, cnm ina l, and evidentiary penalties 5 e supra 
Pari I I  A 2 b

n305 Schieb v Grant. 22 F 3d 149. 154 (7th C ir  1994)

n306 See in fra  Part I I I  B

n307 See supra Part I II A 2 a.

n308 See id

n309 See id

n3IO Labno la , supra note 53, at 461

n3) 1 See TED  R M ILLER  ET  AL . U S D EP T  OF JUST . V IC T IM  COSTS AND  CONSEQUENCES A 
NEW  LOOK (1996)

n312 See in fra  Part I I I  B 2 a

n3l3 See in fra  Pan I I I  B 2 b

n3l4 See in fra  Part I I I  B 2 c

n315 Schall v M anm . 467 V  S 253. 266 (1984)

n3l6 In addressing this issue, the United States Supreme Court has recognized that the consequences o f a 
juvenile's crim inal activ ity include "potential physical in ju ry which m 2y be suffered when a v ic tim  fights back or a 
policeman attempts to make an arrest and from the downward spiral o f cnm inal activ ity  into which peer pressure 
may lead the ch ild  " Id

n317 See. e g  . People v Taylor. 8 Cat Rptr 2d 439. 449 (Cal Ct App 1992) ( By saying this, we do not
condone ihe sale or use o f illega l drugs in any amount Some n sk  o f death is always present As usage continues, the
probability o f adverse consequences nscs And these consequences are not alw ays death Drug and alcohol abuse 
ruins untold lives o f users and their loved ones Relationships and jo b  performance suffer from an activ ity  that has 
no social u tility  These arc but a few o f the reasons for drug law s, education concerning the danger o f d iug use. and 
other social measures aimed at ameliorating th is senous p rob lem ").

n3!8 See. e g .  Untied Stales v Brown. 64 F 3d 1063. 1088 (7th C ir 1995) (stating that "cocaine trafficking is 
known to be an inherently dangerous cnm inal activ ity"), Commonwealth v Patterson, 591 A 2d 1075, 1078 (Pa 
Super 1991) (taking jud ic ia l nonce o f the fact that "drug dealers are lik e ly  to he armed and dangerous”)

n3!9 As put by the United S ates Supreme Court, "it is w e ll known, that drug smugglers do not hesitate to use 
violence lo protect their lucrative trade and avoid apprehension " Treasury Employees v. Von Raab. 439 U S  656. 
669(1989)

n370 The fa d s  o f  the Nebraska case o f Stare v Clark. 588 N  W2d 184 (Neb 1999), provide a good example o f 
the kinds o f trouble that people, juven ile s included, can find themselves in when interactions with drug dealers goes
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bad -  a type of trouble that a concerned parent who wants what is in 3 child's best interest would prefer that his or 
her ch ild  avoid In Clark. Patrick A Clark was convicted o f second-degree murder and sentenced lo life  plus ten 
years The ind iv idual whom he shot and k ille d , Leroy Fowler, was C lark's source for methamphetaminc. an illegal 
drug to which he was addicted The court described the facts — and in particular the situation that C lark found 
h im se lf in when he accrued drug debts w ith Fowler — as fo llow s
C lark is a 42-year-old, divorced, unemployed carpenter addicted to methamphetaminc C lark had met Fowler 
7 months pnor to the shooting, in August 1996, in connection with a drug transaction C lark began to buy 
methamphctarrune regularly from Fowler, and his debt to Fowler rap id ly increased According lo  C lark, in late 
1996, Fowler insisted that C lark work for h im , apparently as security for the unpaid drug debt In return for Fowler's 
"fronting" drugs to C lark w ithout immediate payment, C lark worked for Fowler nearly every day without pay 
C lark's debt to Fowler was not dim inished by the services he provided to Fow ler I7ic unconlroverted evidence 
showed that Fowler imposed usunous "interest" and that Clark's debt continued to increase

Clark's jo b s for Fowler included . (driv ing ] Fow ler around Omaha two o r three times per week to co llect 
money from drug sales C lark testified that Fow ler often gave C lark Fow ler’s gun to carry as the two made these 
nighttime rounds to collect Fowler's drug money Fow ler could not law fu lly  carry a gun, since he was a convicted 
felon. C lark testified that Fow ler used intim idation, threats, and vio lence to co llec t money due to him  for illega l 
drug sales

C lark testified that he was dependent on the meihamphctamine he got from Fowler, but that he could not pay 
for it. C lark said he fe lt increasingly frightened by Fowler's intim idation o f him, includ ing threats to injure or k ill 
C lark , his young children, and Clark's parents C lark stated that he fe lt he cou ld not challenge Fow ler because 
Fow ler supplied him with methamphetaminc to feed his addiction and C lark believed that Fowler would fo llow  
through on his threats to harm Clark or Clark's fam ily because o f the unpaid drug debt

In the week preceding the March 12, 1997, shooting. Clark testified that he had worked for Fow ler continuously 
fi r nearly 3 days without a break, includ ing moving a large cache o f Fowler's weapons, ammunition, and drugs The 
weapons included hand grenades and automatic weapons C lark testified that at approximately 7 pm  on Friday, 
March 7, after moving Fowler's cache to a storage unit, C lark told Fowler that he had to get some sleep According 
to C lark, Fowler grudg ing ly agreed to a few hours, te lling  C lark, "You come down to my house at 10 o'clock or 
I'm going to chase you down " Clark went to h is parents home, where he lived, to sleep Contrary to Fowler's 
instructions, C lark d id not return to Fowler s home

Clark avoided Fowler's attempts to reach him  until the fo llow ing Wednesday, M arch 12 Fowler arrived at the 
Clark home in a rage at approximately 8 40 a m . soon after C lark had awakened Joseph C lark. C lark's brother, 
encountered Fowler as Fowler am ved at the C lark home and Joseph Clark was leaving for work Joseph C lark had 
never before met Fowler Fowler gave Joseph C lark "a dirty, dirty glare — like  he cou ld beat somebody up "

Once inside the Clark home. Fowler demanded that C lark leave w ith h im  He took many o f Clark's possessions, 
including clothes, tools, and three houseplants, which were later found in the back o f Fow lci s car Fow ler did not 
expressly mention Clark's unpaid drug debt, but C lark testified, "I knew that's what this was about" and "I knew he 
was going to k il l me and I kr.-w he had the potential "

C lark testified that he believed that Fowler was carrying a gun underneath his jacke t Fowler threatened lo blow 
up the home o f Clark's parents, who were in the upper level o f the house C lark testified that he was very scared 
that Fowler, who looked "more w icked this time than ever," would carry through w ith h is threat Clark be lieved that 
he cou ld not communicate with his parents to ca ll police, so he agreed to leave with Fowler, to get him  out o f the 
house
Id at 186-87 It was shortly after they left C lark's parents' house lhal C lark shot and k illed  Fowler, for which he 
was convicted and sent to prison What happened to Patnck C lark as a result o f his drug debts is not an uncommon 
occurrence in Ihe world o f narcotics distribution, and w hat happened to C lark can and does happen lo ju vem le s  who 
arc involved in drug transactions

n321 For example, in Ada County, Idaho, the county code reads as fo llow s "It shall be un law fu l for any person 
under the age o f eighteen (18) years to attempt lo run away or to run away from his parents guardian or other 
legal custodian, o r to be or remain a person who has run away from his parents, guardian or olher legal custodian "
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n322 See. e g . People v R G . 546 N E 2d 533, 542 ( I I I  1989) ("When a minor detaches h im self or herself 
from parental authonty by running away from home, the m inor jeopardizes h is or her welfare The m inor must find 
money, food and shelter, not to mention aduli guidance, schooling, anu medical care, among other things Even i f  
the rrunor finds refuge w ith a re lative or fnend, the minor's welfare • Id s till be in jeopardy because the minor may 
not be rece iv ing proper care there '')

n323 For example, the Califo rn ia couns. in a handful o f unpublished opinions, have addressed the dangers 
inherent in both parents exposing children to cnm inal activity and ch ildren invo lv ing themselves in cnm inal activity. 
See. e g  . In re A V. No B 176601, 2005 WL 668494. at *3 n 3 (Cal Ct App 2005) ("The (juven ile ] coun explained 
that the parents' shoplifting is my concern in the case What I should actua lly say is 1 think there is a history o f the 
parenis using the children to engage in cnm inal activ ity  and it is a danger to the ch ildren because you don't know 
what is going to happen when you engage in cnmina? activ ity Cynthia N v Superior Coun. No BI75834, 2004 
WL 2152399. at *3 n 3 (Cal Ct App 2004) ("She was d irectly using a baby as the cover I think it s till indicates 
that she is w illin g  to involve ch ildren in cnm ina l behavior, which is inherently dangerous to Ihe ch ildren both in 
terms o f their own morals but a lso  because when people steal sometimes people that are being stolen from pull 
guns and shoot you "), Cynthia M  v Superior Cour:. No D035860, 2004 WL 1759264 'C a l Ct App 2004)

Mother fa ils to acknow ledge that, as w ith her drug problem, her cnm inal behavior detnm enta lly affects her 
children's well-being Her cnm inal behavior exposes her children to the potential dangers involved with a cnm inal 
life s ty le  (for example, a llow ing ihem to sit in a car dnven by a person who is ingesting drugs), prevents h r from 
being available to parent her ch ildren dunng penods o f incarceration, and provides a poor role modci o f acceptable 
behavior The ch ildren are forced to suffer the consequences o f mother's drug addiction and cnm inal life sty le
Id  at *3

n324 M  S v Wermers, 557 F 2 d  170. 178 (8th C ir  1977) ("The right lo custody and control over a m inor ch ild 
accrues to parents in reciprocation for their du ty  to support, educa i. and protect that ch ild  ")

n325 Thompson v Dulaney, 838 F  Supp 1535, 1544 (D  I  m 1993)

n326 Schall v M a lm . 467 U S  253. 290(1984) (citing J STONE ET  AL , C IT IZENS ' CO M M ITTEE FOR 
CH ILDREN  OF NEW  YORK. INC . JU V EN ILE  DETENTION PROBLEMS IN NEW  YORK C ITY  3-4 (1970)) 
(M arshall, J . Brennan, J , and Stevens, 1.. dissenting)

n327 467 U S  at 281-309

n328 Id at 291

n329 See ID A H O  CODE $ 20-509(1) (M ich ie 2005) Idaho is not unique in allow ing juven ile s who have 
committed certain crimes to be d irectly  charged in adul' coun In M ississ ipp i, for example, any "act attempted 
or commuted by a ch ild , which if comm itted by  an adult would be punishable under state or federal law by life 
imprisonment or death, w ill b in the original jun sd icnon of the [adu lt] court " MISS CODE ANN § 43 -2 1 -  
I51( J)(u) (2005) Furthermore, in M ississ ipp i any "act attempted or commuted by a ch ild w ith the use o f a deadly 
weapon, the carrying o f which concealed is prohibited by (law ], or a shotgun or a rifle, which would be a felony 
if commuted by an adult, w ill be in the original jun sd ic tion  o f the (adu lt] court " § 43-21-151(1 )(b) And fina lly , 
M ississippi's ju ven ile  courts, by statute, do "not have junsd ic tion  over offenses committed by a ch ild on or after 
his seventeenth birthday where such offenses would be a felony i f  comm itted by an adu l!" § 43-21-151(2)

n330 Under Idaho law, a ju ven ile  coun must consider a number o f factors when making a determination o f 
whether a waiver io ad.:'' court is appropnaie The factors to be considered arc Ihe fo llow ing
(a) The scnousness o f the offense and whether the protection o f the community requires isolation o f the ju ven ile  
beyond ihat afforded by juven ile fac ilitie s , (b) Whether the alleged offense was committed in an aggressive, violent,

ADA COUNTY. IDAHO. CODE § 5-5-1A (2005)
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premeditated, or w illfu l manner, (c) Whether the alleged ~>fr  xe was against persons or proper!*1, greater weight 
being given to offenses against persons, (d' ic  matunty ot . ju ven ile  as determ ined by considerations o f his 
home, environment, emotional attitude, ain uttcm o f liv in g . ie) The juven ile 's record and previous history o f 
contacts w ith the ju ven ile  corrections syst- m. vf) The like lihood that the ju ven ile  w ill develop Lompetency and life 
sk ills  to become a contnbuting member o f the community by use o f the fac ilitie s and resources ava ilab le to the 
coun.
IDAHO  CO DE § 20-508(8) The amount o f weight to be given to each o f these factors is discretionary w ith the 
court. § 20-508(8)(g)
M ississippi law  also provides for a discretionary waiver in certain cases. I f  a ch ild who has reached his th_ eenth 
birthday is charged by pennon to be a delinquent ch ild , the youth court, cither on motion o f the prosecutor or on 
the youth court's own motion, after a hearing . .  may. In u s discretion, transfer ju risd ic tion  o f the alleged offense 
or a lesser included offense to the crim inal court which wou ld have trial ju n sd ic t io n  o f such offense i f  committed 

by an adult
MISS. CODE ANN § 4 3 -2 l- l5 7 (  I). A fter a hearing, "the youth court may transfer jun sd ic tion  . if  the youth court 
finds by clear and convincing evidence ’.hat there are no reasonable prospects o f rehabilitation w ithin the ju ven ile  
justice system  " § 43-21-157(4) In making this determ ination, the court is required to weigh certain factors sim ilar 
to those considered by Idaho judges in making a waiver determ ination. See § 43-21-157(5).

n331 Bypassing the ju v c  lie ju stice  system can resu lt in a significant increase in penalties Foi example, under 
Idaho law, the cnme of robbery "is punishable by imprisonment in Ihe state pnson not less than five (5) yea , end 
the imprisonment may be extended to life " ID AH O  CO DE § 18-6503 In o lher words, robbery Carnes a mand^’ory 
minimum o f five years impnsonment with the possib ility  o f life  in pnson Because ro* ry is an auto-waiver cnme 
those penalties apply to any person convicted o f the cnme, includ ing ju ven ile  offenders Under Idaho's Juvenile 
Ci ections Act, felonies comm itted by ju ven ile s are punishable by up to 180 days in detention, three years of 
piobation (or probation until age twenty-one i f  the cnm e is one of a sexual nau re), an^ f  certain cn tena are met, 
commitment to the Idaho Department of Juvenile Corrections (1DJC) not to exceed age twenty-one See § 20- 
520(d) Therefore, i f  robbery cou ld be adjudicated in the Idaho juven ile  ju stice  system , the maximum penalty for 
a juven ile sixteen years o f age who committed a robbery wou ld be commitment to the IDJC for a period o f five 
years But because robbery is, per the statute, autom atically filed in the adult system , the same five-year period of 
confinement is the m inimum penalty that can be imposed on a sixteen-year-old ju ven ile  who comm its the cnme 
o f robbery, not the maximum In short, then, the range o f penalties that can be imposed in juven ile  court and adult 
court vanes significantly

n332 Federal law  requires a fact-finding w ith respect to severa' factors before a ju ven ile  can be transferred to 
district coun
A juven ile  who is alleged to have committed an act o f ju ven ile  de linquency and who is not surrendered to Stale 
authorities shall be proceeded against under this chapter except that, w ith respect to a ju ven ile  fifteen years and 
older alleged to have committed an act . . which i f  comm itted by an adult would be a felony that is a cnm e o f 
violence or an offense desenbed in the Controlled Substances A c t . [o r] the Contro lled Substances Import 
and Export Act . or section 922(x) o f this title , or in section 924(b), (g), or (h) o f this title , cnm inal prosecution 
on the basis o f the alleged act may be begun by motion to transfer in the appropnaie d istnct court o f the United 
States, i f  such court finds, after hearing, such transfer would be in the interest of ju  lice

Evidence o f the fo llow ing factors shall be considered and findings w ith . ̂ a rd  to each factor shall be made tn 
the record, in assessing whether a transfer would be in the interest o f ju stice  the age and social background o f 
the juven ile ; the nature o f the alleged offense; the extent and nature ot the juven ile 's pnor delinquency record, (he 
juvenile's present intellectual development and psycholog ical matunty; the nature o f past treatment efforts and the 
juvenile's response to such efforts; the ava ilab ility  o f programs designed to treat :he juven ile 's behavioral problem s
18 U S C  § 5032 (2000) The statute g ives further guidance into how one o f these facto is shou be exam ined
In constdenng the nature o f the offense the court shall consider the extent tu whicn the ju ven ile  played a 
leadership role in an organization, or otherwise influenced other persons to lake part in cnm inal activ ities, in vo lv ing
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the use or distribution o f contro lled substances or firearms Such a factor i f  found t u s l, shall weigh in favor o f a 
transfer to adult status, but the absence o f this factor shall not preclude such a trans . r
Id

n333 In Idaho, for example, each o f these potential penalties or sanctions is availab le to a juven ile  judge 
Specifica lly , Idaho Code, section 20-520 permits a juven ile  judge , at sentencing, to impose a period o f probation, 
detention, community serv ice , a revocation or resinction on driv ing privileges; commitment to the stair . ju v en ile  
corrections system; any examination or treatment deemed necessary by the court, includ ing substance abuse, 
medical, and psychiatric examinations and treatment, restnctions on associations with parents and other ind iv idua ls, 
restrictions on activ ities that the ju ven ile  may w ish to engage in , fines and fees associated with probation and the 
ju ven ile  court process; and "any other reasonable order which is in the best interest o f the ju ven ile  or is required for 
the protection o f the public " IDAHO  CODE § 20-520(1)(j) (M ich ie 2005)

n334 See supra Part IN B I

n335 For example, under Idaho Court Adm inistrative Rules, " if  a ju ven ile  is ad judicated gu ilty  o f an act which 
would be a crim inal offense i f  committed by an adult, the name, offense, and disposition o f the court shall be open 
to the public " IDAHO CT A R 32(d)(7)(E) (2005).

n336 See generally M ILLER  ET  AL . supra note 3' I

n337 Id

n338 Id

n339 Aaronson, supra note 1.3, at 814 (citations omitted)

n340 CAL PENAL CODE § 640.5(d)(2) (West 2005), see also i d  § 490 5(b) (holding parents jo in tly  responsible 
with j minor ch ild  for the payment o f restitution arising out o f a theft offense)

n341 ID AH O  CODE § 20-520(3) (M ichie 2005).

n342 TEX FAM C O D E A N N  § 41 001 (Vernon 2005)

n343 For more on these types o f laws, see gencra'ly Christine T Greenwood. Holding Parents C rim ina lly  
Responsible Jor the Delinquent Acts o j  Their Children Reasoned Response o r  "Knee-Jerk Reaction-'?, 23 J 
COSTEMP L 401 (1907)

n344 AT REV STAT ANN § 530060(1) (Banks Baldwin 2005)

n345 MO REV STAT § 568050 1(3) (West 2005) See also OR REV STAT § I63  5 7 7 (l)(a ) (2005) "A person 
commits the offense o f fa iling to supervise a ch ild i f  the person is the parent, law fu l guu Jian or other person 
law fu lly  charged with the care or custody o f a ch ild under 15 years o f age and the ch ild  (a> Commits an act that 
bnngs the ch ild  w ith in the junsd iction  o f the ju ven ile  court [o r] (b) Violates a curfew law |or| (c) Fa ils lo 
attend school as required under (Oreg^ a law ] "

n346 OKLA STAT m  21. § 858 / (2005)

n347 OKLA STAT tit 21. § 858 2 (2005)

n34t! See ge "e ra lly  Howard Davidson. Violence in America How Can We Save O ur Children 7 STAN L A 
POLY REV 2) t.496)
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n350 See. e g . Bishop v. Stale. 526 S E 2 d  917. 916-19 (Ga Cl App 1999) (describing how d ifficu lt it was for 
law enforcement to investigate Bishop when the v ic tim  refused to cooperate)

n35i Aaronson, supra note 213, at 833

n352 See generally id

n353 Labno la , supra note 53. at 461

n354 Williams v Williams. 58J N. W 2d 777. 781 (M tc*• Ct App 1998) 

ii355 See supra Pan HI A 

n356 See supra Part I II . A 2 a 

n357 See supra Part II C I

n358 Pollock v Pollock. 154 F 3d 601, 605 (6ih Cir. 1998) (citations omitted)

n359 This ts not to say that an application o f the doctnne o f v icanous consent docs not help to d im in ish  the 
possib ility o f m isuse in the purely c iv il context:
I f  couns require a finding o f a good faith ob jective ly reasonable basis for be liev ing consent is necessary to protect 
a ch ild , the concern that parties wou ld intercept communications so le ly  to gain an advantage in a divorce or 
custody proceeding d im in ishes Additiona lly , i f  the court satisfied the ob jective ly reasonable standard and adm itted 
ihe recorded conversation in a proceeding, concern for the ch ild's welfare ovem des any other detrimental effect 
icsu lting from adm itting the evidence
Rahavy, supra note 21, at 97

n360 Commonwealth v Barboza. 763 N  E 2d 547. 551 (Mass App Ct 2002) 

n36l Compare id  at 54o. with Pollock v Pollock. 154 F 3 d 6 0 l, 602-03 (6th C i- 1998) 

n362 Barboza. 763 N  E 2d at 549 

n363 Id

n364 Bishop v State. 526 S E  2d 917, 918 (Ga Cl App 1999) 

n365 See supra Part I I C I  

n366 See supra Part I IC  3

n367 See United States v Leahey. 434 F2d 7. I t  (1st C ir 1970) ("No one has the nght to commit a cnm e "), 
see also People v Tillman. 282 N  E  2d 231. 233 ( I I I  App Cl. 1972) ("There is no nght to commit cnme "), State v 
Strasburg. 60 Wash 106. 132. 110 P 1020, 1028(1910) (Mom s. J dissenting) ("No man. whether sane or insane, 
has any constitutional ngh l to commit cnm e "), ex pane Roper. 134 S W 334. 3 3 7 (Tex Cnm App 1910) ("No one 
has a ngh l to commit cnme "). State v Cutshall. 15 S E  261. 266 (Sup Ct N  C  1892) ("Cnm inals have no right to 
commit cnme ")

n349 See supra Part III A I d

n368 See supra Part I and Part II B 2 b
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n369 In Idaho, for example, it is a felony for any person to 'commit any lewd or lasciv ious act or acts upon or 
w ith the body o f a m inor ch ild under the age o f sixteen (16) years . when such acts arc done with Ihe intent o f 
arousing, appealing to. or gratify ing the lust or passions or sexual desires o f such person, such minor ch ild , o r third 
party." ID A H O  CO DE § 18-1508 (M ichie 2005) In other words, it is illeg a l for any person, whether a ch ild  or an 
adult, to have sexual contact with a ch ild under the age o f sixteen

n370 See in fra  no.e 373 and accompanying text

n37l See supra Part II C 4

n372 Bishop v State 526 S E 2d 917. 918 (Ga Ct App 1999) 

n373 Id  at 919

n374 See supra Part II B 2 s and the cases cited therein 

n375 Id

n376 I f  a court chooses not to recognize the vicanous consent doctrine, a parent’s sunep iiuous recording of 
her ch ild 's conversations are not automatically excluded from evidence in a cnm inal prosecution Th is issue was 
addressed by the Barboza coun , which held that (he vicanous consent doctnne was not applicable to Massachusetts' 
state wiretap statute, which requires two-party consent, wnting that "exclusionary ru les generally are intended to 
deter future po lice conduct in violation o f constitutional or statutory nghts " Commonwealth v Barboza. 76) N  E  2d  
547. 552 (Mass App Ct 2002) (quoting Commonwealth v. Santoro, 548 N E  2d 862. 862 (Mass 1990)) As such, 
the court continued, "we see no reason why the (exclusionary] rule should protect (Barboza] from the consequences 
o f the un law fu l interception by a pnvate citizen , a father, acting in the pnvacy o f his own home, w ithout any 
government invo lvement, to protect his ch ild from sexual exploitation by [Barboza] " I f  at 553. see also United 
Stales v Jacobsen, 466 U S  109, 113 '  1984) ("This Court has . consistently construed (the Fourth Amendment 
prohibition on unreasonable searches and seizures and the subsequent suppression o f ille g a lly  obtained evidence) 
as proscnbing on ly governmental action, it is wholly inapplicable to a search or seizure, even an unreasonable one, 
effected by a pnvate ind iv idua l not acting as an agent o f the Government or w ith t!ic participation or know ledge o f 
any governmental o f f ic ia l'") (quoting Walter v United States. 447 U  S 649, 662 (1980) (B lackmun, J , dissenting))

n377 See supra Part II B 2 a

n378 See supra Part I I  B 2

n379 See supra Part I I C and Part I II A

n380 See supra Part II B 3

n381 See supra Part I I I  A

n382 See supra Part I I I  A I b

n383 See supra Part I I I  A I c

n384 See supra Pan I I I  A 2

n385 See supra Part I I I  A I d

n386 See supra Part II A 2

n387 See supra Part III C.



FISCAL NOTE

OPERATING EXPENDITURES
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING

1005 GF Program Receipts 
1037 GF/Mental Health 
Olher (Specify Type-Do not abbreviate) 

TOTAL

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system d o e s not anticipate any fiscal impact from the p a ssa g e  of HB 414.

Prepared by: 
Division

Approved by: 
Agency

Doug Wooliver, Administrative Attorney Phone 463-4750
Alaska Court System

Doug W oolive r fo r Stephanie Cole, Adm instrative Director
A laska Court System____________________________________

Date/Time 2-10-06 @ 8:45 an 

Date 2/10/2006

(Revised 9/7/2005 OMB) Page 1 o f 1

STATE OF ALASKA Fiscal Note Number: ______

2006 LEGISLATIVE SESSION Bill Version: HB414-Courts-2-10-06

() Publish Date: ______________________

Revision Date/Time (Note if correction):_______________ Dept. Affected^
Title Interception of Minor's Communication ROU Alaska Court System

C" ’ponent Trial Courts_______
Sponsor Representative Kott_________________________  _________________
Reo jester   Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

CAPITAL EXPENDITURES | | |

CHANGE IN REVENUES ( ) | | |

1004 GF

FUND SOURCE
1002 Federal Receipts
1003 GF Match





(  HOUSE CO M M ITTEE REPC T

Dale Referred to Committee: March 24, 2006 

Date of Committee Action: /  Q^O
The JUDICIARY Committee considered:

HOUSE BILL NO. 415

FURTHER REFERRALS:

HB 415

LIABILITY FOR RECREATIONAL LAND USE

"An Act relating to landowners' immunity for allowing use of land for i recreational activity; and providing for 
an effective date."

Recommends it be replaced with [ ] HCS or LXJ US for______
For Senate Bills with new title: I  J Technical Title [  ]  New Title: HCR_ [ ] Same Title |><] New Title

[ ] attach am endm ents
[ ] add new referral t o . 
[ ] L etter o f  Intent____

Com m ittee
C om m ittee

Litt o f  
Abbrtv 
for
Dept s.:
ADM
CED
COR
CRT
EED
DEC
DFG
GOV
HSS
LEG
LAW
LWF
MVA
DNR
DPS
REV
DOT
UA

PREVIOUS FISCAL NOTES
L is t  b y  Dept(s): FN# F isc a l In d e t. Z e ro

>c

1

Signing with recommendations .__
, / 7  S ' s

Printed Last Name
DP DNP

r ’

NR AM

b

C  cwL X

. ' x  /
J & S .' / J jv s it J a s ^

—  / O  7
C h a ir :  f& u s ?  [ y i ^ — M N I ^ S o n X
Chair:



FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 3/20/06 - 8:55 a.m.
Trtfe An act elating to landowners' immunity________

______________for alijwing recreational activity_______________
Sponsor Representative Seaton____________________

Fiscal Note Number
Bill Version:
(H) Publish Date:

1
HB 415
3/24/06

_ Dept. Affected________ Administration
’ RDU Risk Management
[Component Risk Management_______

Requester (H) r £s~ ’ Component No. T T

Expenditurea/Rev in u es___________________________________
Notie: Amounts do not include inflation unless otherwise noted below.

(Thousands of Dollars)

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY2012
Personal Services 
Travel 
( ontractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

I|CAPITAL EXPENDITURES

I CHANGE IN REVENUES ( ) I

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Oner (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

0.0Estimate of any current year (FY2006) cost:
Mark this box (X) if funding for this bill la Included In the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a soparvte page if necessary)

Risk Management is not affected by this legislation.

"Land" and "landowner” as specifically defined within this proposed legislation is limited to private not public 
ownership - therefore there is no application to state lands and agency operatic- covered by the Risk 
Management self insurance program.

Prepared by:
Division

Approved by: 
Agency

J. Br :d Thoi/pson, Director Phone 465-5723
Risk Management Date/Time 3/20/06 - 3:55 a.m.

Michael Tibbies. Deputy Commissioner Date 3/20/2006
Administration

(RnMd 9/7/2005 OMB) Page 1 o f 1



Chair

St a t e  A f f a ir s

A l a s k a  S t a t e  L e g is l a t u r e
Session:

M em b er

H ea l t h , E d u c a t io n  a n d  S o c ia l  S er v ic es

M e m b e r

R e so u r c e s

1-800665-2689 
Rep.Paul.Scaton@legis.Matc.ak.us

State Capitol Building 
Juneau, Alaska 99801 

Phone 907-465-2689
Fax 907-465-3472

M e m b e r

W ays a n d  M eans
R epresentative Pa u l Se a t o n

House District 35

In te r im :  
345 W. Sterling Highway 

Suite 102B 
Homer, Alaska 99603 
Phone 907-235-2921 

Fax 907-235-4008

HB 415
Sponsor Statement

H ouse Bill 415 encourages recreational use o f  private lands by  protecting landow ners 
who allow  free public  access to their lands.

HB 415 . tipulates that a private landow ner does r o t  ow e to a person using his o r her 
property  for recreational purposes, (1) a duty  to keep the land safe for use, (2) a du ty  to 
w arn o f  unsafe conditions, o r (3) a duty to  curtail the use o f  their land for recreational 
purposes. A  landow ner receives no protection under the bill i f  they  either charge for 
access o r are guilty  o f  intentional, reckless o r grossly negligent conduct.

C un  int state law  does not d irectlv  address recreational use o f  private lands. A laska’s 
Recre itional A ctiv ities statute, A S.09.65.290, passed by  the legislature in 2003, m ainly 
addresses com m ercial operators. Som e landow ners are protected by  A lask a’s 
unim proved land statute, A S.09.65.200, but it is difficult to determ ine w hat lands qualify  
in m ore developed areas. Lands .ear any sort o f  structure, or that have been altered 
slightly  from  their natural state, such as a hayfield, m ay not be covered under that statute.

Parties interested in allow ing public ~css o f  their lands are unable to  assess their risks. 
T he courts likew ise have few m eans o f  interpreting legislative intent regard ing  the 
relationship  betw een landow ner and recreational land user. HB 415 elim inates these 
am biguities by granting im m unity  for the recreational use o f  private lands in the sam e 
m anner adopted by m ost o ther states.

HB 415 prom otes recreation throughout A laska by  clarifying the rights and 
responsibilities o f  landow ners, encouraging them to allow  the public free recreational use 
o f  their lands.

http://www.RepPaulScaton.com o

mailto:Rep.Paul.Scaton@legis.Matc.ak.us
http://www.RepPaulScaton.com


L E G A L  S E R V I C E S

(907) 43J-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA Stal j Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 6, 2006

SUBJECT: Sectional Summary (HB 415 (Work Order No. 24-LS1446\I))

T O Representative Paul Seaton
S '

I R O M DennisC. Bailey ^  
Legislative Counsel

You have requested a sectional analysis of the above described draft bill. As a 
preliminary matter, note that a sectional Summary of a bill should not be considered an 
a jthoritative interpretation of the bill. The bill itself is the best statement of its contents.

Section 1. Subsection (a) provides that a landowner allowing recreational activity on the 
Undowner's land, without charge does not (1) owe a duty to maintain the safety or to 
control the risks of recreational activity; (2) owe a duty to warn recreational users of 
dingerous conditions; (3) owe a duty to curtail recreational use; (4) ensure that the land is 
snfe; (5) confer the legal status of invitee or license; or (6) assume responsibility for 
ir jury to persons or property.

Subsection (b) states that the protections for a landowner does not apply if the 
landowner collects a charge or if the landowner's conduct is intentional, reckless, or 
giossly negligent.

Subsection (c) states that the bill has no effect on a recreational release with a 
participant.

Subsection (d) states that recreational land use may not form the basis for a claim 
of adverse possession or similar claim except for the claims of governmental entities 
under AS 09.45.052(d).

Subsection (e)(1) defines "charge" as a price for access except that a charge is not 
(1) lease payments from the state or other political subdivision of the state; (2) property 
tax relief in exchange for opening land for recreational activity; or (3) contributions to 
improve access or mitigate hazards.

Subsection (e)(2) defines private land to include (1) impioved or unimproved 
land, (2) an easement of right-of-way, (3) roads and trails, (4) water and water courses, 
and (5) buildings, structures and equipment.



Subsection (e)(3) defines "landowner" as a private holder of the possessory 
interest in property, leases, or easements.

Subsection (e)(4) defines recreational activity consistent with AS 09.65.290.

Representative Paul Seaton
February 6, 2006
Page 2
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Introduced by: http://www.borou Akenai.ak.us/assembIyclerk/Assembly/Resolutions

Introduced by:
Martin

Date:
03/14/06

Adopted 

7 Yes, 0 No, 2 Absent

KENAI PENINSULA BOROUGH

RESOLUTION 2006-027

A RESOLUTION SUPPORTING HB 415 RELATING TO LANDOWNERS' IMMUNITY FOR 
ALLOWING USE OF PRIVATE LAND FOR RECREATIONAL ACTIVITIES

WHEREAS, although Alaska Statute 09.65.200 provides immunity to land owners for certain uses of 
their unimproved land, Alaska currently does not have a statute that protects landowners from liability 
for the use o f their improved land for private recreational use such as skiing, hiking, snowmachining, 
and horseback riding; and

WHEREAS, House Bill 415 would enact a statute to delineate the responsibilities o f landowners who 
allow free public access to their lands for recreational uses; and

WHEREAS, the bill states that a private property owner does not owe a person using the land for 
recreational purposes a duty to keep the land safe for use, a duty to warn o f unsafe conditions, a duty to 
prevent recreational use o f the land, and does not assume responsibility for any injury to persons or 
property; and

WHEREAS, HB 415 also provides that recreational land use allowed by a landowner without charge 
may not be used to obtain a prescriptive easement or to adversely possess the propertv; and

WHEREAS, approximately 45 other states have similar statutes; and

WHEREAS, HB 415 will encourage private property owners to allow recreational uses on their lands, 
possibly leading to the development o f  more trails and expanding recreational opportunities for all 
Alaskans;

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KENAI PENINSULA 
BOROUGH:

SECTION 1. That the Kenai Peninsula Borough Assembly supports and endorses the passage o f House 
Bill 415m as currently written.

SECTION 2. That copies o f this resolution shall be forwarded to all members o f  the Alaska State 
Legislature and the Honorable Governor Frank Murkowski.

SECTION 3. That this resolution shall become effective immediately upon adoption.

Action:
Vote:

ADOPTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS 14TH DAY 
OF MARCH, 2006.

http://www.borou


CTTY OK HOMER ht;p://c]erk.ci.homer.alc.us/resolutions/reso0C30.ht

Mayor/ 
Parks & Recreation

RESOLUTION 06-30 Commission

CITY OF HOMER
HOM ER, ALASKA

A RESOLUTION OF THE CITY COUNCIL OF HOMER ALASKA IN 
SUPPORT OF HOUSE BILL 415 ENTITLED “AN ACT RELATING TO 
LANDOWNERS’ IMMUNITY FOR ALLOWING USE OF LAND FOR 
A RECREATIONAL ACTIVITY; AND PROVIDING FOR AN 
EFFECTIVE DATE”.

WHEREAS, Current Alaska law does not address recreational land use directly; and

WHEREAS, Protection is granted only on lands qualifying as “unimproved”, however it is 
difficult to legally define an improvement, which is a great concern to landowners when considering 
recreational land use; and

WHEREAS, This distinction should not be the benchmark used for protecting landowners when 
considering recreational land use; and

WHEREAS, HB 415 encourages the recreational use o f  private lands by protecting land owners 
that allow free public access to their lands; and

WHEREAS, HB 415 clearly stipulates that a private lane owner does not owe a person using 
their property for recreational purposes,

• A duty to keep the land safe for use
• A duty to warn for unsafe ronditions

A duty to curtail the use o their land for recreational purposes; and

WHEREAS, A landowner receives no protection under HB 415 if  they charge for access or are 
guilty o f  intentional, reckless or grossly negligent conduct.

NOW, THEREFORE, BE IT RESOLVED That the City Council o f  Homer Alaska finds that the 
passage o f HB 415 is in the best interest o f  landowners allowing use o f their land for a recreational 
activity; and

BE IT FURTHER RESOLVED That the Council hereby expresses its strong support for HB 415 
and urges that the Legislature and Governor pass it into law.

Page 2 o f  2 
Resolution 06-22 
City o f Homer



C lTY o f *h o m e r http://clerk.ci.homer.ak.us/resolutions/rcso0630.ha

BE IT FURTHER RESOLVED by the City Council that this Resolution shall be sent to 
Governor Frank Murkowski, the Kenai Peninsula Bororgh Mayor, John Williams, and all Mayors in the 
Kenai Peninsula Borough and sent to the Alaska Municipal League, Senator Gary Stevens, 
Representative Paul Seaton, Senator President Ben Stevens, the Speaker o f the House John Harris, and 
the Community and Regional Affairs and Finance Committees.

PASSED AND ADOPTED by the Homer City Council this 13th day o f  March, 2006.

CITY OF HOMER

ATTEST: JAMES C. HORNADAY, MAYOR

MARY L. CALHOUN, CMC, CITY CLERK

Fiscal Note: N.A.

http://clerk.ci.homer.ak.us/resolutions/rcso0630.ha
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K E N A I  P E N I N S U L A  B O R O U B H

144 M BINKLEY • 80L0OTNA, ALASKA • 9966*-7520 
BUSINESS (807) 282-4441 FAX (907) 262-1892

MEMORANDUM
JOHN J. WILLIAMS 

MAYOR

TO: Ron Long, Assembly President
Member*, Kenai Peninsula Borough A:

FROM: MilH Martin, Assembly Member

DATE: March 2, 2006

SUBJECT: Resolution 2006-OStT[. lupporting HB 415 relating to landowner* ’ immunity for
allowing use of private land for recreational activities

Alaska currently doM noi have a statute that clearly protects landowners of improved land from 
liability for damages sustained from the use of their land for private recreational purposes, 
including motorized and nonmotorized uses.

A local trails group in Homer worked with Rep. Paul Seaton’s office to draft HB 415, a bill to 
provide immunity to private landowners who illow free recreational uses on their land. It would 
not apply to commercial recreational uses or >:ases of intentional, reckless, or grossly negligent 
oonduct on the part of the landowner.

AS 0°.65.200 currently gives tort immunity only if the land is unimproved. This proved to be a 
conundrum for the University of Alaska, in litigation where the court found the issue concerned 
improved property, i.e. a sledding hill, and therefore denied immunity to the University, under 
the current statute.

As written, HB 415 will give full tort immunity to private property owners, and greatly assist in 
encouraging private property owners to allow the public to access their property for recreational 
uses.

I respectfully request your support of this Resolution 

Thank you.

223


