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3200 Providence Drive Tel 907 562.2211
PO Box 196604

Anchorage, Alaska

99519-6604

February 22, 2005

The Honorable Tom Anderson

Alaska State House of Representatives
State Capitol (MS 3100)

Juneau, AK 99801-1182

Dear Representative Anderson:

I know you are aware that many interested parties have worked for quite some
time to come lo agreement on legislation for the licensure of occupations relating
to radiological technology, radiation therapy, and nuclear medicine technology.
I'm pleased to inform you that as a result of those efforts, and the tremendous
effort put forth by you and your staff, Providence Health System in Alaska

supports HB 150.

I appreciate your willingness to work with Providence and all other interested
parties to come up with a piece of legislation that reflects a commitment to quality
improvement n. this facet of Alaska’s health care delivery. Thank you for giving
us the opportunity to work on this legislation and our sincere appreciation goes to

you for your patience.

Sinct ely,

Laurie Herman
Regional Director, Government Affairs



— Original Message—
fom: Pearce, Clyde E
ant' Monday, January 23, 2006 9:22 AM
Heath _Hilyard@legis.state.ak.us
UbJeC FW: Mis-Use of radiation

— Original Message......
OM: Pearce, Clyde E
eNt: Friday, January 20, 2006 1:38 PM
0; djru@sphosp.com’
UbJeCt Mis-Use of radiation

The review of cases is not complete, but I understand you are in a hurry to obtain this

information so am sending it now.

MIS-USE OF RADIATION IN ALASKA -
Findings from Radiological Health Inspections.

In Anchorage a small clinic using untrained staff exposed patients to at least 64 times the
amount ofra liation required to obtain a diagnostic image, because the operator had no
idea what technique to use and her supervisor advised a corrective measure that actually
increased the exposure. The image was totally black due to excessive radiation, but her
supervisor advised her to increase the exposure because a black image meant to her that
not enough radiation was used. The operator was ignorant and her supervisor, and
supposedly "trainer", was also ignorant of basic imaging concepts. There is no way to
tell how much exposure the patient actually received, only that it was at least 64 times
more than required for that first image, based on retrospective testing by the Radiological

Health Program.*

A patient was over-exposed in Petersburg also because no applicable technique chart
was available and the operator did not verify the technique was correct prior to making
the exposure. This problem of guessing at techniques has been found in appro mately

20% of facilities statewide.*

A facility in Fairbanks was found to be using the "technique by guess" approach and
after the inspector conducted a repeat analysis of their discard file found that
approximately halfthe images were repeated due to overexposure or underexposure.
Underexposure causes excessive exposure to patients because although they have already
been exposed they must be exposed again at a higher amount in order to achieve a

diagnostic image.*

A facility in Fairbanks routinely exposes patients to excessive amounts of radiation
because the operator does not know anatomy and positioning, resulting in repeated
exposures in an attempt to visualize the true nature of the patient’s anatomy. A skull
exam can be performed in a way that exposes the eye lens to twenty times (20) as much
radiation as the correct method, while rsing the same radiation exposure technique for
either. Likewise, a chest x-ray performed one way causes a woman's breasts to receive
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thirteen (13) to twenty-two (22) times as much radiation even though the same exact
exposure technique would be used either way. Slight modifications or errors in position
result in failure to demonstrate anatomical features essential to enabling a physician to
make a correct diagnosis, so that a solid background knowledge of human anatomy and
radiographic positioning is essential to keeping radiation exposures low. This error is not
correctable using automated x-ray machines.*

Two facilities in southeast Alaska (Craig and Petersburg) were routinely exposing
patients to between eight (8) and ten (10) times the amount ofradiation required for
optimum images due to mismatched films and screens. Old films with old screens
require more radiation that the newer rare earth screens with green-sensitive film.
However, when old technology (old screens) was mixed with new technology (green
sensitive extremity film) the exposures are much higher than the old technology alone.
Even using matched film and screens can cause unacceptable exposure levels when
screens designed for extremity imaging (improved details, w'th higher dose) are used
inappropriately for axial body procedures. This error is not correctable using automated

x-ray machines.

A digitized x-ray machine being used in Eagle River was causing higher exposures than
the previously used film/screen combination because the machine was not adjusted
properly. Unlike film/screen systems, the over exposure’s were not obvious to the
operator because the electronic system automatically adjusts the image no matter what
amount of radiation is used. Automatic imaging (Computed radiography and digital
radiography units) has the POTENTIAL to reduce exposures, however they can be
operated at higher exposure levels than is required for film if not used properly.

A facility in Juneau has been reported to routinely use fluoroscopy to pre-prsition
patient’s prior to exposing a film in the apparent belief that this reduces repeats due to
positioning errors. This ignores the fact that *he patient has already been exposed to one
of the highest exposure procedures, in addition to the follow-up radiography exposures.
Follow-up ofthis report will be conducted. This error is not coTectable using automated

X-ray machines.*

Approximately forty-eight (48) % of facilities arc unable to provide documemation that
operators are provided facility specific radiation safety instructions as required by Alaska
radiation control regulations (18 AAC 85.430).

A facility in Fairbanks had a gassy x-ray tube, but because r other the operator nor the
owner were not knowledgeable about the characteristics of gassj tubes this was missed
for a prolonged period of time. Gassy tubes are incapable of producing consistent output,
making high repeat exposures inevitable. This error is not correctable using automated x-

ray machines.

A facility on the Alaska Peninsula had two operators with no formal training in
radiology practicing positioning and exposure techniques by x-raying each other. This is



illegal and hazardous to the operators. This error is not correctable using automated x-

ray machines.*

Approximately thirty-one (31) percent of facilities do not have a processor quality control
program. Increasing exposure to the patients until a useable image is obtained often
compensates for poor processing conditions. This increases repeat images, and greatly
increases the exposures beyond optimum requirements. Developer that is too cold, low
replacement rates, pH errors and contamination of processing tanks contribute

significantly to excessive exposures. *

Approximately thirty-six (36) percent of facilities do not perform repeat analysis of
spoiled images. Repeat analysis is required y federal law for mammography, and
encouraged for all imaging procedures to identify problems that are correctable and
indications that a machine may need repair. As a result of failure to regularly perform
repeat analysis inspecti .s reveal that old procedures previously responsible for higher
exposures than necessary continue to be followed, with no reduction in exposure to

patients or operators.*

Facilities in Kodiak, Petersburg and Juneau have demonstrated lack of knowledge on
how to use lead shielding correctly, resulting in exposure to reproductive organs that are
up to one-hundred (100) times higher than necessary for the stud). Aprons and gloves
significantly reduce exposures to shield areas and are required b> regulations. This error
is not correctable using automated x-ray machines.*

A facility in Petersburg documented accidental exposure ofthe film storage bin to
visible light on four different occasions, ca.sing a direct financial loss of approximately
$4,000. Howe .er, in an attempt to salvage some of the loss spoiled film was used which
had been sensitized to light and x-rays. This reduces image contrast and can mask
patholog), as well as changing the film response speed so that techniques become less

predictable and exposure repeat rates increase.

A facility in Girdwood experienced a fogged film bin and the operator had no awareness
ofthe cause oftha' problem or its implications for diagnostic accuracy.

Inappropriate technique charts are posted which causes the wrong techniques to be used
and increases the number of repeat exposures in eleven (11) percent of facilities. On
inspections it is noi unusual to find a high frequency generator where rare earth screens
are used, green sensitive film is used, and a 10:1 grid is in the table or wall mounted
cassette holder. But the facility has posted a technique chart for a single-phase full wave
generator using blue tungstate screens and blue sensitive film with an 8:1 grid. There is
no way that the posted techniques would work with the system they are using.

Twenty seven percent (27%) of facilities conduct no radiation safety in-service training,
or require continuing education for their operators. This is not currently required in the
regulations yet many new developments affect even older facilities that have not changed
their procedures or equipment in may years. Occupational exposure limits have been



lowered, biological effects have been found to occur at lower exposures than previously
belirve, and some standard procedures have been found to be ineffective. This e. or is not

corr ctable using automated x-ray machines.*

Thirteen (13) facilities failed to demonstrate evidence of collimation of the x-iay beam.
Biological effe ;ts are directly related to the size and volume of tissue exposed and
irradiation of Jj-"e areas of the body, especially body parts that extend beyond the size of
the film, caus s unnecessary exposure to adjacent anatomical organs (including
reproductive organs). In addition, when larger amounts oftissue are irradiated scatter is
increased v'iiich diminishes image contrast and diagnostic quality A missed diagnosis
can result from excessive scatter. Operators increase their exposure to scatter when more
scatter is produced. This error is not corrected by using automated x-ray machines *

Seven (7) facilities were found to be routinely holding patients during exposures instead
of using immobilizing devices or a f. mily member, i or the patient, and family member,
the proc dure may oe a one-time event, but for operators who routinely do this it is a
cumulative exposure to them. The primary source of radiation exposure to operators is
scatter fi tin the patient, and the primary beam is one thousand (1000) times greater than
scatter radiation at one meter from the patient. This amounts to a considerable exposure

to operators.*

Numerous failures occur that arc not quantifiable in terms of exposure received or excess
dollars spent.

Examples include failure to posta CAUTION RADIATION sign on adoor, which
creates the potential for a visitor or patient to inadvertently enter the room while x-rays

are present, as they seek a restroom or exit.

those items narked with an asterisk (*) are important historically as they related to a
studyperformed hy the University o fMinnesota which found that operators ofmedicalx-
ray machines hailthree t:ues the breast cancer rate ofthe generalpublic. Thisapplied
only lo those who practiced up through the 1940's and into the 1950's, but no longer
applies nationally hie to improvements in methods andprocedures The items marked
with an asterisk and found in Alaska represent those practices that have changed
nationally, butpersist in Alaska. In other words, while breast cancer is not shown to
exist at a higher rale among operators using newer procedures (thirty-nine stales require
formal training ofoperaloi < in Alaska many o fthe same conditions that contributed to
thatproblem in the 1050's still exists, jfuse include using excessive x-ray heam sizes,
low energy high quantity exposure techniques, no processing quality controlprogram no
repeat analysis, operators x-raying each other, operators routinely holding patients
during exposures, inappropriate use offluoroscopy, and lack of appropriate technique

charts.

FURTHER COMMENTS:



Every state has radiation control regulations which recognize that although there is great
value in usine ionizing x-rays it can be hazardous to patients and operators if not used
wisely. The National Institute of Environmental Sciences has formally re rmed in

2005 that x-radiation is a carcinogen.

New study results, presented by continuing education offerings in Alaska in 2005,
revealed that the National Institutes of Health subcommittee, Biological Effects of
lonizing Radiation (BEIR) discovered greater biological effects from x-rays than had
been believed previously. This resulted in the US Nuclear Regulatory Commission, and
most states, adopting lower occupational exposure limits for operators. Alaska's current
Radiation Control regulations do not reflect this new research finding.

Proper use of lead shielding can reduce exposures to reproductive organs as much as 95%
if used, according to NCRP Report 34, and ICRP Report 16. Ifnot used, ofcourse,

exposures are correspondingly higher than necessary.

A nationwide study stiP in process is being conducted by the Radiological Health

Program to evaluate four questions:

1. After implementation of the requirement for operators of medical x-ray
equipment to be formally trained in your stale did you experience a significant
reduction ofavailable qualified operators?

2. After implementation of the requirement for operators of medical x-ray
equipment to be formally trained in your state was there an increase in the
salaries (therefore cost) of imaging services due to tighter restrictions?

3. After implementation of the requirement for operators of medical x-ray
equipment to be formally trained in your state were there any offices, clinics,
or hospitals closed as a result of restrictions on who could operate the x-ray
equipment?

4. After implementation ofthe requirement for operators of medical x-ray
equipment to be formally trained in your state were there any instances of
limited or loss ofaccess by patients to vitally needed imaging services?

To date, every response received has indicated none of these effects occurred in a state.
Two states, California and Michigan indicated that there were cost savings that resulted
from increased efficiencies brought about by requiring operators to know what they were

doing.

Last year there were two reports on the effects of diagnostic x-rays which indicated that a
percentage of cancers were caused by diagnostic x-rays, and that diagnostic exposure
levels as seen in Alaska were shown to reduce intellectual capacity of men exposed as
infants in Sweden. | will look up the details on percentages and researcher if this would
be helpful. I believe the percentages were that 5% of all cancers were due to diagnostic
x-rays, and 1% of diagnostic x-rays resulted in cancer... two different ways of looking at

the same data.



Breast cancer is now detected much earlier than was the case prior to the federai
mammography regulations which began in 1994, which requires extensive forr al
training of operators, and it has demonstrated clearly that lives are saved because of the
required higher level of competency While it is less obvious that other healthcare
imaging procedures necessarily save lives there is abunJant scientific evidence that
radiation is a carcinogen and a measurable portion of cancers are caused by x-rays.

What is less clear is what proportion of those cancers caused by x-rays lead to disfiguring
or death. National standards imposed on mammographers in Alaska are analogous to a
form of "licensure" already in effect to a restricted segment of operators of x-ray
machines. Federal law prohibits anyone performing this p:ocedure who has not
completed a formal two-year program, passed a national examination, and also completed
forty hours of forma! training and supervised clinical experience in mammography. The
latent period between radiation exposure and disease make it less obvious when a cancer
is caused by the radiation. Howe' vr, international research has confirmed repeatedly that
there is that connection. By analogy, there is no doubt that the Holocaust in Europe
occurred even though most people alive today did not personally see it. Similarly, there
is no doubt that radiation abuse causes cancer, even when most people do not actually see
those cases. There is also no doubt that radiation abuse occurs in Alaska, and lack of
formal training in how to use it correctly is a major factor in that abuse.
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C' Heath Hilyard

U ]eCt Costs - Another perspective FYI

Concerns have bee raised about the costs of healthcare and how they might rise if
operators of x-ray equipment in Alaska are required to be formally trained in how to use
it safely. Although these concerns have been addressed in other communications, it is
important to also consider the costs of not requiring formal training of operators. The
belief that implementation might negatively impact costs, while ignoring that failure to
implement has cost implications needs to be addressed. In other words, whether or not
HB 150 passes there are cost considerations. There is no free lunch.

In any business the public is served by offering a product or service, and in exchange that
public agrees to pay for the product or service offered ifthey want to have it. There is an

implied obligation on the part of the seller that the product or service is useful and safe.

The customer expects usefulness and safety. People only cat in restaurants where they

perceive the food is safe to eat. They buy clothing that they expect will be useable fora
reasonable period oftime. We expect the cars, computers, tires, clothes driers and other
technology to operate as advertised and to do so without causing a tire or the emission of

danger js fumes in our homes. When we visit a healthcare practitioner we expect to

receive care that is competent and safe. We do not wish to spend money on methods or

procedures that provide no benefit.

In order for a business to provide useful and safe products there are certain actions they
must take, some of which cost the seller money. There are procedures for cleaning pots
and pans, to make them safe for the preparation of food |Ifthe cook drops a steak on the
floor it should not be fed to a customer, so it becomes a useless expense to the vendor. If
a vehicle gas tank explodes on impact or a tire fails at high speed the vendor must make
good on any sales already made to customers, and discontinue selling that product until
the problem is fixed. This represents a cost to the manufacturer, and part of the cost of

Ifa manufacturer or vendor is unable or unwilling to pay the costs to provide

operation.
W hat

a safe and useful product they should not be allowed to continue in that business.
usually happens is that they meet the basic costs ofdoing business, and pass that cost c.i
to customers so that they continue to earn sufficient profit to stay in business. 1he point
is, there are costs to conducting business in a safe manner, and those costs must be met
whether they are paid directly by the company or indirectly through charges to the

customer.

W henever a person has medical imaging performed in order to address a healthcare
concern they likewise expect that the procedure performed will be useful and safe.

radiation it is not as obvious when a procedure is neither useful nor safe, as it would be
Unsafe procedures may cause cancer,

W ith

with a tire that fails or a dryer that causes a fire.
but usually not until years after the exposure. Unsafe procedures can cause radiation
bums, cataracts, shortening of lifespan and other adverse health effects. But these all
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result after some delay due to the latent nature of radiation. Also, most healthcare
practitioners do not have the education or experience to recognize a radiation injury when
they see one, so that even when the effects occur people tend not to see them. But the
scientific literature abounds with documentation that these effects occur. And they occur
at diagnostic levels of exposure. A competent physician has the training to make
decisions that weigh the risks against the benefits of exposure Usually, the benefits and
necessity of receiving the procedure out weigh the risks, if we assume the risks are
"normal” for that procedure. The tormal risks of having a pelvis x-ray are very small,
when that procedure is performed using all of the techniques and procedures available to
minimize radiation dose and maximize diagnostic quality. However, when exposure
doses are several times h gher than optimum, or when diagnostic quality is inadequate the
risks rise exponentially. At some point the risks exceed the health benefit, and the patient
who is fully informed might choose not to have that test performed.

A practitioner who hires a low wage untrained person to perform a complicated
procedure, presumably to keep business costs down, appears to be saving money.
However, the costs of performing the procedure in a safe manner that is useful
(diagnostic) are what they are. An operator who does not know how to perform the
procedure safely, cannot recognize non-diagncstic images, and doec not know how to
correct for errors is not saving the employer money. The costs to assure reasonable
safety have been bypassed by the facility, but the costs must be met. So who pays them?
It is obviously the patient who pays them. When a facility cuts costs by hiring
unqualified staff it is their customers who pay the price of lack of safety. The customer
pays every time the procedure must be repeated at a different facility because the first x-
ray exam was inadequate. The customer pays every time they are re-exposed because the
operator did not use standardized procedures, exposure tables, or quality control methods
to insure the procedure was performed correctb' the first time. The customer pays every
time pathology is missed because the images were inadequate to make a proper
diagnosis. The customer pays whenever they develop a radiation related disease such as
cancer or cataracts because safety was not provided. The customer pays whenever proper
treatment must be delayed and pain endured longer because the procedure was not
performed correctly. The customer pays when the necessary x-ray exam should expose a
small part of the body, buta much larger area was exposed because the operator was
afraid to restrict the beam since it might "cut-off" some of the image. The customer pays
when their unborn baby is exposed to radiation unnecessarily.

And it notjust the customer who must pay. An operator of x-ray equipment who does
not understand how to perform the procedures correctly is exposing him or her selfto a
radiological carcinogen at higher levels than if their work was in a non-radiation
specialty. When the operator holds a patient without using a lead apron, or repeats
exposures which increase their own exposure to scatter radiation, he or she is not acting
in their own best health interests. The health of the operator should be a concern for the
operator and for their family as well. Every family hopes and expects their parent(s) to
work a long and productive life in whatever field they chose. Operators should not bear
the costs for radiation abuse because their employer would not assunK their responsibility



to insure the operator is fully knowledgeable of their own risks, or facility standards are
not designed to minimize those risks to the lowest practical level.

In the end, the facility doe:; not even escape paying the costs of radiation abuse.
Informed patients share information, and some will not visit certain facilities because of
their reputation. Studies have shown that »he costs of requiring fully competent operators
can be lower. There is potential waste in how much film, chemicals, and other supplies
are used for medical imaging. Those costs increase when exposures are repeated. An x-
ray tube that L misused will cost several thousand dollars to replace it, and it can be
destroyed in a few exposures if misused. A facility in Alaska that documented film
storage exposure incidents showed over four thousand dollars lost in wasted film just
from improper use of the darkroom. Missed diagnoses and misdiagnoses are causes for
legal action against facilities and staff. How many lost lawsuits d. es it take to make up
the Jifference between the "cost” of hiring a person with no understanding or credentials
in medical imaging versus a fully trained, tested, and experienced operator?

The bottom line is that there is a cost associated with providing safety. Customers expect
safety to be an integral component of their health care. Ifthe facility does not assume
responsibility for guaranteeing safety for their customers, that cost is simply passed on
directly to the customer. Unfortunately, there is no truth in packaging. Customers of
medical imaging services do not usually know when responsibility for their safety has
be”n passed directly to them. Customers of medical imaging services do not know how
to even evaluate the safety ofthe procedures they have. This makes it a moral issue,
when the customer is in no position to evaluate their risks it is an essential responsibility
of the provider to take those steps necessary' to protect their customers, that is, patients. It
is unethical to shift that burden to patients based on their ignorance of the principle of

caveat emptor in medical imaging.

Ifthe provider of health care products or services fails to take that responsibility their
sendees represent fraud. 1fthe provider fails to act responsibility when their sendees
have such profound potential health risks, it becomes necessary for some other entity to
step in to advocate for the public. That entity in the case of HB 150 is state government.
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number
HB321-LAW-CJL-M6-0(

2006 LEGISLATIVE SESSION Bill Version:

() Publish D a te
Revision Date/Time (Note if CQTection): Dept Affected:; ‘AW
RDU CRIMINAL

Title “An Act relating to high risk operation of a motor
vehlde, aircraft, or waiercrn'i while under the Influence,..;

Sponsor Repre ;entative Ramras
Requestor House Judmary Component No.

Compo, jnt Criminal Just ,:0 litigation

(Thousands of Dollars)

Expend[i ures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services seenenes SMISSM BMee sntsMt soeesees
Travel 00000000 00000000 «««*0...
Contractual ssscceee N 2 *o00000(
Supplies CMSMM IIIIIIII 00000000 m tm e
Equipment 0000000y HHWH
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING . *ecocceee ___ *eee*
[CAPITAL EXPENDITURES | | | | | i
[CHANGE IN RE>M>IUES ( ) ) 1 | | | |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF ecccccee Mttssse
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL e, e e o**oo0%ke Jooooon L

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) If funding for this bill Is Included Inthe Govemoi's FY 2007 budget proposal: ~
POSITIONS
Full-time
Part-time
Temporary |

ANALYSIS:  (Attach a separate page if necessary)
This billamends AS 28.35.030 (Motor Vehicles- Operating a vehicle, aircraft or watercraft while under the

influence...) by doubling the mandatory minimum sentence for drunk driving if the blood alcohol content (or
the equivalent as measured by breath) is .16 or moie. The mandatory minimum for refusal to be tested would

also he doubled.

Passage of this legislation will have an indeterminate fiscal impact on Law because offenders will be less
likely to enter a plea with the increased mandatory penalty. Law estimates that at least half the drunk driving !

cases currently involve a blood alcohol content of .16 and above.

Prepared by: Kathryn Daughhetee, Dirjctor Phone 465-3673
Division Administrative Sen/ices Division Date/Time 1/16/06 11:04 AM

Kathryn Daughhetee fo David Marquez, Attorney General

Date 1/16/2006

Approved by:
Agency Department of Law

(R.v*ad 97m50MB) Page lof1l



FISCAL NOTE

Fiscal Note Number

Bill Version:
() Publish Date:

STATE OF ALASKA
2006 LEGISLATIVE SESSION

HB321-OPS-AST-1-17-06

Pev.sion Date/Time (Note ifcorrection): Dept. Affected; Public Safety

Titlt Aggravated drunk driving that increases the RDU Alaska State Troopers
amount of time lo be served Component AST Detachments

Sponsor Representative Ramras

Requester House Judiciary Committee Component No. 2375

(Thousands of Dollars)

FY 2010 FY 2011 FY 2012

Expenditures/Revenues
Note: Amounts do not include inflation unk ss otherwise noted belcn .

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009
Personal Sen/ices
Travel
Contractual
Supplies
Equipment
..and & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
|[CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( ) ~
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 | 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0.0
Marto this box (X) If funding for this bill Is Included Inthe Governor's FY 2006 budget proposal:
POSITIONS
Full-Ume
Part-time
Temporary

ANALYSIS: (Attach a separate page Hnecessary)
If passed, this bill will provide enhanced jail terms for those convicted of refusal to submit to a chemical test

as well as Driving Under the Influence (DUI) when their alcohol levels are found to be over .160 while
operating a motor vehicle.
With the increased penalties, it can be reasonably expected that the defendant will mount a much more

aggressive defense. As a result, there will be an increase in coui. testimony time. The cost associated with
this increased court time is extremely variable and nearly impossible to predict. For now, this cost would be

absorbed by utilizing existing resources of the department.

Prepared by: Lieutc iant James Helgoe Phone 907-2'i9-4t12
Division Alaska State Trooper. Date/Time 1/17/T6 11:4* AM

Commissioner William Tandeske Date 1/17/2006

Department of Public Safety

Approved by:
Agency

|R|yjm|9m0MB) Page lof1l



Repr sentafive Jay Ramras | While in Session
alr_House Resources A laska State Legislature g0 capml, Room 104
V—Cha+r0uErfsonqom|c Develop. Juneau, Alaska 99801-1182
(907) 465- 3004
House State Algfalrs Fax: 465-2070

119 N. Cushman St. Suite 207 Toll Free: (877) 465-3004

Fairbanks, Alaska 99701

Phone: '907) 452-1088 ..
Fax: (907) 452-1146 House District 10

House of Representatives

Sponsor Statement

HB 321

"An ¢t relahq nrls 0 erat|on 6\ motor vehicle. ai C(cr ft or wat%rcraft while under
he Influence th erage, Inhalant, or controlled stbstance and 1o refusal to

SU mit toac Ulcal test,

This bill proposes new statutory language, which addresses tougher Driving Under the Influence
it is a crime in Alaska to operate a vehicle with a blood alcohol level of 08
legislation would not change the current law, but would create an
A person commits the crime of high risk

(DUI) laws. Presently,
or greater. This proposed
enhanced cnme of high risk driving under the influence.
driving under the influence, if it is determined by a chemical test that a person’s blood alcohol
concentration (BAC) is .16 or greater. A person who is convicted of high risk DUI would face
double the minimum sentences of those convicted of DUI. Under this legislation, sentencing for
refusal to submit to a chemical test would also be made tougher, to concur with the high risk DUI

sentences.

Current information from the National Highway Traffic Safety Administration (NHTSA) shows that
31 states have already adopted laws dealing with enhanced penalties for high-blood alcohol level
The NHTSA also reports that over half of all alcohol-related fatalities involve

driving offenses.
The high-risk driver provision of this bill will take clear aim

someone with a .15 BAC or higher.
against the most egregious drunk driving offenders, providing stiffer penalties is a legal remedy to
As we have seen from the needless and tragic incidents that have

bring their numf ms down.
now is the time for Alaska to address stricter penalties for

occurred in the Interior this summer
highcr-risk driving under the influence.
is part of a full approach to improve alcohol management in Alaska. Earlier

This legislation
involved renewal of alcohol server education

legislation introduced, which has been signed into law,

cards. Tms legislation allows professional servers to renew their alcohol server education cards, by

demonstrating their knowledge by passing the written test without having to retake the introductory

course.

Representative_Jay_Ramras@legis.state.ak.us
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Representative Jay Ramras _ While in Sessi
Co—pC%alr House Resources A taska State Legislature  Giata Céf)l'trél,eRscs)B)rrﬁ 104

V-Charr, Economjc Develop. Juneau, Alaska 99801-1182
Tourism & Trade (907) 465- 3004
House State Affairs Fax: 465-2070
119 N. Cushman St. Suite 207 Toll Free: (877) 465-3004

Fairbanks, Alaska 99701

Phone: (907) 452-1088 L.
Fax: (907) 452-1146 House District 10

House of Representatives
Sectional Summary

HB 321/High Risk DUI
Work Order 24-LS1099\G

n Act relating to high risk operation of a motor vehicle, aircraft, or watercraft while under
th%mf lence oq N arcgﬂojjc everage, w%aéﬁant, or controIIeJ su%stance anJ to refusal to
ubmit to a chemical test.

SECtIOﬂ l AS 28.35.030(b) States that when the court finds that a defendant had a BAC of 0.16
or greater the court shall impose a minimum sentence of imprisonment as follows:
(i) not less than 144 consecutive hours and a tine of not less than $1,500 if it is a first
offense;
(ii) not less than 40 days and a fine of not less than $3,000 if the person has been
previously onvicted once;
(iii)  not le”s than 80 days and a fine of not less than p4,000 if the person has
previously been convicted twice;
(iv)  not less than 140 days and a fine of not less than $5,000 if the person has
previously been convicted three times and is not subject to felony DUI charges;
(v) not less than 360 days and a fine of not less than $7,000 if the person has been
convicted four or more times and is not subject to felony DUI charges.

SeCtIOH 2. A° 8.35.030(k) Technical amendment.
SeCtIOH 3 AS 28.35.032(g) Increases m.nimum sentencing requirements ‘or [lhe crimeptg

refusal to submit to a chemical test to the same as those imposed in section |, under
28.35.030(b).

Representative_Jay Ramras@legis.state.ak.us
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National Conference of State Legislatures

National Highway Traff ¢ Safety Administration

St~ce High BAC Laws
December 2004

This chart Is based on Appendix A from "Evaluatbn of Minnesota's High BAC law," a report issued by the National
Highway Traffic Safety Administration showing the status of State High BAC laws as of as of January 1, 2002. The
chart was updated through January 10, 2005 using the joint NCSL/NCSL Legislative Tracking Database.

State HghHBAC Standards and Perdlties

High Illeg J Enhanced Penalty for High-BAC Offenses

State BAC Per Se
BAC

If high BAC, mandatory Jail .10 consecutive days; all but 10 consecutive days
may be suspended if screen "g/treatment program completed. Mandatory 10
consecutive days for standar 1st offense; all but 24 consecutive hours may
be suspended if complete screening/treatment. Jurisdictions may pr >vide
work release program after 48 consecutive hours in jail for high-BAC
offenders vs. 24 consecutive hours for other offenders. Jurisdictions also may
provide home monitoring program after 15 consecutive days In Jail for high-
BAC vs. 24 consecutive hours. Maximum 6 months (with 30 consecutive days)
vs. 6 months (10 consecutive days). Mandatory minimum fine $250 and
$250 assessment vs. $250. Upon conviction, 12-month administrative
Ignition Interlock required (or court may require) for high-BAC offenders after
license suspension ends or conviction, whichever is later vs. no requirement.

Arizona .15 .08

For administrative license suspension, hlgh-f Coffenders receive 180 days
suspension or 30 days suspension followed by 150 days restricted driving
privileges vs. 120 days suspension with restricted license. Restricted license
can be available to all 1st offenders. Court can order ignition Interlock.

Arkansas .15 .08

Court may consider BAC = .20 as a special factor in Imposing enhanced
sanctions and determining whether to grant probation and may give high BAC
‘heightened consideration™ in ordering an ignition Interlock up to 3 years. In

California .20 .08

i
, counties with licensed alcohol education/

counseling program, offenders placed on probation with high BAC must
jparticipate In program for ar least 6 months vs. 3 months.

Colorado 15 08 For state's mandatory treatment/screening program for all offenders,

assessment tool recommends Level | If BAC 3. 15; judge, however, has
20 discretion. If BAC = .20: mandatory 90 days Jail (10 days If participate in

alcohol education/treatment program) vs. 5 days unless participate in
arogram. $500-1500 fine vs. $300-1,000. 60-120 days (mandatory 60)
(rommunity service vs. 48-96 hours (mandatory 48). Administrative licensing
ictlon for BAC > .20: completion of alcohol education or treatment program
equlred for license reinstatement. If driving under the Influence (DWI)

I/nmnnc

http://www.ncsl.org/programs/lis/Dui/highbac.htm


http://www.ncsl.org/programs/lis/Dui/highbac.htm

Table 1 Summary of States’Enhanced Penalties for First-Offense High-BAC Offenders 2... Page 20f 4

kharge Is reduced to the lesser charge of driving while Impaired, and If BAC
= 20, then "because of such aggravating factor,” sanctions Imposed must be

|[for (greater) DWI offense.

120 days administrative driver license suspension vs. 90 days, but all

Connecticut .16 .08
offenders may obtain restricted license after 30 days.
Linder state's diversion program, completion of pre-trial rehabllltation/alcohol
education results In dismissal. 'BAC = .16, offender attends more sessions
at higher cost than other offenders.

Delaware fl6 .08 BAC = .16: not automatically eligible, but can apply, for "First Offense

Election “rocess"” (dismissal of criminal charges upon completion of

20 education/treatment program). BAC = .20: DMV conducts "character
review" (references and interview) prior to reinstating license.

.20 .08 Fine $500- $1,000 vs. $250 -$500. Maximum 9 months jail vs. 6 months.
Judge cannot accept guilty plea to lesser offense.

Florida

Georgia .15 .08 Court cannot accept nolo contendere plea If violate Illegal per se law and BAC

= .15.

Mandatory minimum 10 davs jail (beginning with 48 consecutive hours) vs.
no mandatory minimum; maximum | year vs. 6 months. Fine up to $2,000
vs. $1,000. Mandatory minimum 1 year driver license court suspension after
release from confinement vs. mandatory minimum 30 days suspension
followed by restricted license for 60-150 days.

Idaho .20 .08

Illinois .15 (.08 BAC one of several criteria for assignment to “risk category" for completion of ji
1 treatment program for license reinstatement: BAC < .15 = minimal risk (10
20 hours education); .15-.19 BAC = moderate risk (10 hours education and 12
trurs early Intervention); BAC = .20 = significant risk (10 hours education
and 20 hours treatment). High risk multiple offenders must receive = 75
hours of treatment lor reinstatement.

Indiana .15 .08 BAC = .15 Is a Class B felony. Maximum fine $5000 vs. $500. Maximum jail

1 >ar VC. 60 days.

lowa .15 .08 High-BAC offenders excluded from deferred judgment or sentence generally
available to 1st offender.L. Mandatory minimum 48 hours Jail vs. no
mandatory jail. Mandatoiy minimum $500 fine. For other offenders,
minimum Is $500, or $1,000 If personal injury or property damage crash.
However, court may order unpaid community service in lieu of fine.

Kentucky 18 1 .08 BAC = .18 Is one of several "aggravating circumstances"”; enhanced penalty Is
mandatory minimum 4 days jail, which "shall not be suspended, probated,
conditionally discharged, or subject to any other form of early release." Must
also be detained 4 hours after arrest. Other 1st offenders must receive one of
.he following: $200-$500 fine, 48 hours-30 days Jail or community labor, or
18 hours-30 days community service.

lprior to probation. For other 1st offenders, In lieu of

it

Louisiana 15 08 Mandatory 48 hours
inlnimum 10 days Jail, may participate in substance abuse/driver

improvement program and 1) serve 2 days jail, or 2) perform 4 days
community service.

jMalne |.15 08 liflandatory minimum 48 hours jail prior to probation alternatives vs. no
[Innandatory jail.

IIFffectlve 1/1/2001, DWI o fenses are categorized Into three degreas based on
Nthe number of aggravating factors present, which include a prior DWI offense,
BAC > .20, and driving with passenger < 16 years old and > 36 months

jMinnesota | .20 08

http://www.ncsl.org/prognms/lis/Dui/highbac.htm | /0/'Jtw;
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J
Missouri .15
Montana .18
Nevada .18
New .16

Hampshire

(New Mexico \]B

North Carolina .15

16
Ohio 17
Oklahoma 15

http://www.ncsl.org/programs/Ilis/Dui/highbac.htm

.08

.08

.08

.08

.08
.08

08

08

younger than driver. Criminal penalties If high BAC only aggravating factor,
l.e., second degree DWI. Include maximum jail 1 year vs. 90 days, mandatory
minimum fir a $900 vs. $210 maximum fine $3,000 vs. $700. If BAC > .20
court also may impose additional penalty assessment of $1,000. In addition,
court may stay sentence except license revocation if offender submits to level
of care recommended In required chemical use assessment report. Court
must order high-BAC offenders person to submit to recommended level of
care. Mandatory "hold for court": unless maximum ball Is imposed after
arrest, high-BAC offender released from jail only Ifagree to abstain from
alcohol with daily electronic alcohol monitoring. Mandatory administrative
pre-conviction llcerse revocation 180 days (30 days hard revocation) vs. 90
days (15 days hard), mandatory po' -conviction license revocation 50 days
(30 days hard revocation) vs. 30 days (15 days hard). Administrative plate
Impoundment equal to license revocation period If BAC = .20.

Upon conviction, the court must order offender to complete substance abuse
program. For persons with administrative per se violations, driving privileges
cannot be restored until successfully complete program. For cause, court may
modify but may not waive this requirement if BAC > .15

Court may restrict driving to vehicle with Ignition Interlock device, if device Is
reasonably available, for BAC = .18.

Offenders with BAC = .18 must be evaluated fo>~alcohol/drug abuse prior to
sentencing, with $100 fee. Also serve minimum 2 days Jail or 48 hours
community service. Other 1st offenders may receive suspended sentence If
participate In treatment program but must serve 1 day Jail or 48 hours
community service.

Class A misdemeanor vs. violation. Up to 1 year jail vs. no jail. Mandatory
minimum fine $500 vs $350; maximum $2,000 vs. $1,000. Mandatory
minimum 1year license revocation vs. 90 days. Administrative revocation of
registration of vehicle registered to offender revoked for same period as
license revocation; hardship registration available vs. no revocation. May
receive conditional discharge, which may Include up to 50 hours community

service.
Mandatory minimum 48 consecutive hours jail vs. no mandatory jail.

Person convicted with BAC = .15 must complete substance abuse assessment
and treatment program, if indicated, to reinstate license. BAC = .1C
considered gross impairment and an aggravating factor in sentencing; level of
punishment is determined by weighting aggravating and mitigating factors.
Mso, to obtain restricted license after hard suspension, Ignition Interlock must

Ee Installed for one year, and driving with BAC = .04 prohibited.

Mandatory Jail time doubled from 3 consecutive days (may attend 3
Cconsecutive days driver's intervention program in lieu of jail) to 6 days (may
ittend program for 3 days In lieu of 3 days Jail but must serve 3 days jail).
In addition to other penalties for all offenders, offenders convicted of driving
Wlith BAC = .15 receive mandatory minimum 28 days inpatient treatment,
followed by minimum 1 year of supervision, periodic testing, and aftercare at
defendant's expense, 480 hours of community service following aftercare, and
nlinimum 30 days Ignition interlock device. This shall not "p'edude the
defendant being charged or punished under other DWI statutes." Note: For
any type of DWI o”ense, probation before judgment available. Deferred
jijldgment also available upe.n guilty plea If complete alcohol/drug program.

1/9/2006
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Rhode Island

South Dakota

Tennessee

Utah

Virginia

Washington

Wisconsin

.15

.20

.16

15

.15

A7

20

26

.08

.08

.08

.08

.08

.08

08

In contrast to .10 = BAC <.15, offenders with BAC = .15 receive $500 fine
vs. $100-$300 fine, 20-60 hours public community restitution and/or
imprisonment for up to 1year vs. 10-60 hours public community restitution
and/or imprisonment for up to 1 year. Note: .08 < BAC < .10 Is a civil
offense.

Courts must require pre-sentencing alcohol evaluations vs. no such
requirement

Mandatory minimum 7 consecutive days of Jail vs. 48 consecutive hours It
appears that in certain counties with more than 100,000 residents, court may
allow 200 hours commur.'ty service In lieu of Jail term.

As an alternative to imprisonment or community service, an offender may be
allowed to participate in home confinement electronic monitoring program;
alcohol testing may be part of program. Court also may order alcohol or drug
treatment and may require Ignition interlock as condition of probation. For
each of these sanctions court must give reasons on record ifno(
imposed/ordered If offender had BAC > .16.

Mandatory minimum J*H: 5 days if BAC .15 - .20; 10 days If BAC > .20; no
mandatory minimum If BAC < .15. Ignition Interlock required for any high
BAC offense. First offender may attend Virginia Alcohol Safety Action
Program (VASAP) to obtain restricted license. BAC = .20 is one of several
criteria used to indicate longer and more intensive education.

Mandatory minimum 2 days Jail or 30 days electronic home monitoring vs. 24
hours or 15 days for standard offense. Igniuon interlock device (after license
suspension or revocation period) not less than 1 year vs. court discretion.
Mandatory minimum fine $925 vs. $685. Mandatory court driver license
suspension/revocation 1year vs. 90 days. Deferred prosecution program for
all 1st offenders results In issuance of 5-year probationary license and
dismissal of charge upon completion of 2-year treatment program. Court
must order lonitlon Interlock if BAC = .15.

Fine penalties for persons convicted of 3rd, 4th, and 5th DWI are doubled If
BAC .17-. 199, tripled if BAC .20-.249, and quadrupled If BAC = .25. The law
does not include enhanced penalties for high-BAC 1st offenders. Wisconsin
aw also provides that if BAC is known (for first or subsequent offenses), the
court shall consider that level as a factor in sentencing.”

Sources: Appendix A from "Evaluation of Minnesota's High BAC Law," issued by the Naticnal Highway Traffic Safety
Administration; 50-state bill searches for 2002, 2003 and 2004 via joint NCSL/NHT5A bill tracking database; Westlaw

searches; L,xlIs searches.

© 2005 National Conference of State Legislatures, All Rights Reserved
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Enhanced Sanctions For Higher Bacs
A Summary Of States’ Laws

Enhanced sanctions for drivers ce tvicted a second or third time for Driving Under the Influence (DL'l)
have been in place for many years. Recently, many states have considered hard core offenders as those
drivers who are arrested with high blood alcohol concentration (FACs). Twenty-nine states have a
statute, regulation, or rule that provides for differe» *ial treatmcn» for DUI offenders with higher BACs
(than the state's standard illegal limit) such as .15 or .20 BACs, even for drivers who are First time

offenders.

The National Highway Traffic Safety Administration (NHTSA) sponsored a study by Preusser Research
Gro'.p to examine whether these higher sanctions for higher BACs are effective in reducing DUI
recidivism and alcohol-related crashes in selected states. The study will document how the law is being
enforced and any problems the states are having in implementing oi enforcing the law. The first step in
this project is to summarize the high BAC systems in the 29 states.

Enactment of Systems

Most of the 29 states enacted their high BAC statutes since 1990. Ten stales have implemented laws
since 1998, and five more states recently have strengthened their existing high BAC sanctions. Some
states noted widespread public support for the legislation and most states reported little opposition.

States with moi. extensive or more recent sanctions reported higher levels of publicity about the
sanctions. Jail or vehicle-based sanctions, in particular, received considerable press attention in some

states.

States define high BAC in various ways and the threshold ranges from .15 to .20 BAC. Some states
selected the average BAC of offenders as the threshold. Other slates set the threshold at double the legal

Types of Sanctions for First Offendlers

The types of sanctions for high BAC first offenders include the following:

e Longer or more intensive education or treatment
e Additional or enhanced driver sanctions such as jail, license sanctions, or fines
Use of vehicle sanctions such as ignition interlocks and vehicle plate impoundment

Implementation Concerns

http://www.nhtsa.dot.gov/people/outreach/traftech/TT24f,.htm 7/21/2005
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Most states reported few problems with implementing high BAC sanctions. Several noted concerns that

include:

« High BAC sanctions may further complicate an already complicated DUI system
e« Higher sanctions may increase the number of BAC test refusals at time of arrest

e« Courts and/or prosecutors may allow high BAC offenders to plead down to a lower charge

e Courts may view the high BAC penalties as burdensome and thus fail to impose the penalties
e« Concerns about jail overcrowding and limited availability of treatment facilities may limit the

effectiveness of these jail sanctions.

2 States with Enhanced Sanctions for Higher BACs

State

Arkansas
Arizona

California

Colorado

Connecticut

Delaware

Florida
Georgia
ldaho
Ilinois
Indiana
lowa
Kansas
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Louisiana

HOW TO ORDER

E'i?@ j alik
| 5
B

%

2D

A
15
A

. ]|5{Z)
1

5
18
5

BE3EEE8BR8 B B B 838B

State El}ge
Maine
Minnesota Z)
Igg/vada 18
ampshire 1
Newh EXICO 16
@grr([)lma i
Ohio 17
,Oklahoma 15
!Hnblsland 15
outh Dakota .17
Tennessee YA

inia Y0

5
Mnsconsm .ﬂ/ﬂﬁl}

St%'){jérd

BRxB3bbkbB 8 8 8 BB

For a copy of Evaluation ofEnhanced Sanctionsfor Higher HACs: Summary of States' l.aws(26
pages plus appendices), write to the Office of Research and Traffic Records, NHTSA, NTS-31.400
Seventh Street, S.W.. Washington, D.C. 20590, fax (202) 366-7096, or download from

http://wwyv.nhtsa.dot.gnv Amy Berning was the contract manager for this project.

U.S. Department

http://www.nhtsa.dot.gov/people/out/each/traftech/TT248.htm
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of Transportation
National Highway
Traffic Safety

Administration
400 Seventh Street. S.W. NTS-31
Washington, DC 20590

Traﬂ:'C TeCh is a publication to disseminate information about traffic safety programs, including
evaluations, innovative programs, and new publications. Feel free to copy it as you wish.

If you would like to receive a copy contact:
Linda Cosgrove, Ph.D., Editor, Evaluation Staff
Traffic Safety Programs

(202) 366-2759, fax (202) 366-7096
E-MAIL: Icosgrove@ nhtsa.dot.gov

htp://www.nhtsa.dot.go  people/outreach/traftech/TT248.htm 7/21/2005
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Lessmbier & Winters

LAWYERS - LLC

Vintage Business Park
Ry WHMMER D96 VML REEARS FRESRR) B LR
IHELOON t. WINTERS OUITEIOO EMAIL! UAIA
Juneau, Alaska 99801

VIA TELEFAX January 18, 2006
The Honorable Jay Ramras

State Capitol, Room 104

Juneau, AK 99801-1182

Re: HB 321

Pear Representative Ramras:

I am the lobbyist for State Farm Insurance Companies. As I discussed with your staff
earlier this morning, State Farm supports House Bill 321 and encourages the Legislature to

pass this worthy bill.

Sincerely,

Sheldon E. Winters

LffftmraoO lEW X x)
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HOUSE BILL NO. 322 SAFE SURRENDER OF BABIES

"An Act relating to infants who re safely surrendered by a parent shortly after birth."
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number
2006 LEGISLATIVE SESSION Bill Version: HB 322 (JUD)
() Publish Date: 4/26/2006
Revision Date/Time (Note if correction): Dept. Affected: HSS
Title Infants Safely Surrendered by a Parent "RDL
Shortly After Birth Component
Sponsor LeDoux
Requester HJUD Component No.

Expenditures/Revenuet (Thousands of Doilars)

Note: Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0

FY 2010 FY 2011 FY 2012

0.0 0.0 0.0

CAPITAL EXPENDITURES | |

CHANGE IN REVENUES ( ) | | | | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost:
Mark this box (X) if funding for this bill is included Inthe Governor's FY 2007 budget propr>sal:

POSITIONS
Fult-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary/

Phone 907-465-6841

Prepared by:  Shalon Szymanski
Date/Time 04/26/06 3:45 p.m.

Division House Judiciary Committee

Approved by: Rep. Lesil McGuire. Chair Date 4/26/2006

Agency House Judiciary Committee

(Revised 97/moms) Page lof1l
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SESSION ADDRESS
Alaska Stale Capitol
Juneau, AK 90801- 1182
(907)465-2487

Alaska State Legislature

INTERIM ADDKESS
112 Mill Bay Road
Kodiak, AK 99615

(907) 486-8872
Fax (907)486-5264

Fax (907) 465-4956

Representative G abrielle LeD oux

SPONSOR TEMENT

HB 32
“An Act relating to infants who are safely surrendered by a parent shortly after birth.”

This is a bill that will allow parents to safely surrender an infant shortly after birth without fear
of being criminally prosecuted. The parent may, without expressing an intent to return for the
infant, leave the infant in the physical custody of a person who the parent reasonably believes is
a peace officer, a physician or hospital employee in a hospital or hospital emergency room, or a
volunteer with oremployee of a fire station or emergency medical service who is performing
activities within the scope of the volunteer’s oremployee’s fire services of emergency medical

services duties.

There are similar laws in other states and this is a way of er -ouraging people to not abandon
infants in a way that could lead to injury or death. A record regarding the surrender of an infant

is confidential and not subject to public inspection.

Representative_Gabrielle_LeDoux@legis.state.ak.us
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
State Capitol

(907) 465-3867 or 465-2450 STATE OF ALASKA
Juneau, Alaska 99801-1182

FAX (907) 465-2029
Mail Stop 3101 Deliveries to: 129 6th St.. Rm. 329

MEMORANDUM April 21, 2006

SUBJECT: Sectional (CSHB 322( )(Work Order No. 24-L S1110\F))

TO Representative Gabrielle LeDoux
Attn: Christine

FROM Jean M. Mischel

Legislative Cnun

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its

contents. If you would like an interpretation of the bill as it may apply to a particular set

of circumstances, please advise.

SECtIOﬂ l Provides a short title.

SeCthn 2 Adds a new section in title :n.prohibiting the criminal prosecution for
surrendering a child under AS 47.10.0P"" as added by sec. 3 of the Act.

SECtIOﬂ 3 Provides an acceptable procedure for abandoning an infant under three days
of age safely, including reporting requirements and immunity provisions.

SECtIOﬂ 4 Makes a conforming amendment necessitated by see. 50f the Act.

SGCtIOﬂ 5 Provides an exception tor providing family support services when an infant
has been safely abandoned as described in lhe Act.

SECtIOﬂ 6 Provides a definition of infant as a child who is less than three days of age.

JMM:med
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Alaska State Legislature
Legis'ative Affairs Agency
Division of Legal and Research Services

January 27, 2006

Memorandum
TO.  Representative Gatrielle LeDoux
FROM: Becky Taylor
Legislative Analyst
RE:  Gafe Haven Laws in Other States
LRS Report 06.118

You asked for an overview of safe haven laws. Specifically, you were interested in which states have such
laws, when these laws were enacted, where and up until what age infants can be dropped off in different

states, and hew these laws address the issue of parental rights,

Safe Haven laws are intended to reduce infant abandonment and abuse br providing mothers in crisis with
designated locations where they can leave an infant and know that the child will be safe and cared for.
Hospitals, police and fire stations, and emergency medical service agencibs are often used as safe haven
locations. Age limits of 72 hours or 30 days are most common, although North Dakota's safe havens will
accept children up to a yearold. A few states require a check of the putative father registry, and include
provisions to contact the putative father, but most do not require notification of fathers who may not be aware

of the child's birth.

At least forty-six states have enacted safe haven laws. According to the Child Welfare League of America,
forty-one of these states passed safe haven legislation between 1999 and August 2002. Currently, Alaska,

Hawaii, Nebraska, and Vermont appear to be the only states tha* do not have safe haven laws.
Massachusetts was the most recent state to enact this type of legislation with the 2004 Safe Haven Act of
Massachusetts. A number of organizations have compiled information about these laws. We have attached

the following publications that address your specific questions in more detail:

& ‘Infant Safe Haven Laws," State Statute Series 2004, National Adoption Information
Clearinghouse, U.S. Department of Health and Human Services, current through November

2004.

& "Update: Safe Havens for Abandoned Infants," National Conference of State Legislatures,
October 21, 2003.

& Williams-Mbengue, Nina, “Safe Havens for Abandoned Infants," NCSL State Legislative
Report, Volume 26, Number 8, National Conference of State Legislatures, September 2001

& ‘Baby Abandonment Project,” Child Welfare League of America August 2002. As you will
see, this document provides brief summaries of the various laws current as of 2002, including
information, in many cases, specific to your questions. The on-line version of this compilation
of state laws includes links to the text of each state's bill, and is available at

httpy/www. cwla. org/programs/pregprev/ftocnttsafehaven. htm.

I'hope you find this information to be useful. Please do not hesitate to contact us if you have questions or
need additional information.



National Clearinghouse on Child Abuse and Neglect Information
National Adoption Information Clearinghouse

Gateways to Information: Protecting Children and Strengthening Families

State Statutes Series 2004

Infant Safe Haven Laws

Who May
Leave a
Baby at a
Safe Haven

Safe Haven
Providers

State legis'atures have felt the need to address infant abandonment and infanticide in
response to a reported increase in the abandonment of infants.

Beginning in Texas in 1999, “Baby Moses laws” or infant safe haven legislation has been
enacted as an incentive for mothers in crisis to safely relinquish their babies to a safe
haven where the baby will be protected and provided with medical care until a
permanent home can be found. Safe haven laws generally allow the parent, or an agent
of the parent, to remain anonymous and to be shielded from prosecution for
abandonment or neglect in exchange for safely surrendering the baby to a safe haven.

To date, approximately1l462 States have enacted safe haven legislation to provide a
vehicle for the safe relinquishment of unwanted newborns.

In most States with safe haven laws, a parent may surrender the baby to a safe haven.
In four States (Georgia, Maryland, Minnesota, and Tennessee),3only the mother may
relinquish the infant, while Idaho specifies that only a custodial parent may surrender the
infant. Other States allow either parent of the baby, an agent of the parent (someone
who has the parent’s approval),4or another person having custody of the child5to take
the baby to a safe haven. Five States6do not specify the person who may relinquish an

infant.

Safe haven providers include hospitals, emergency medical services, police stations,
and fire stations. Generally, anyone on staff at these institutions can receive an infant,
and the provider is authorized to provide any care and treatment the infant may require.

' The word approxin”atelyis used to stress the fact that the States frequently amend their laws, so this information is current only through November

2004.
1Alaska, Hawaii. Nebraska, Vermont, the District of Columbia, and the territories of American Samoa, Guam the Northern Manana Islands. Puerto Rico,

and the Virgin Islands have not yet addressed the issue of abandoned newborns in legislation.
" Maryland and Minnesota do allow the mother to approve another person to deliver the infant on her behalf.
*In 10 Stales: Arizona, Arkansas, Connecticut, lowa, Missouri, North Dakota, Rhode Island, South C olina, Utah, and Wyoming

!'In California and Kansas
*Delaware, Maine, New Jersey. New Mexico, and New York

National Adoption Information Clearinnhouse

330 C St.. SW

Washington, DC 20447

U.S. Department of Health and Human Services
Administration for Children and Families

888) 251-0075 or (703) 352-3488 . . . -
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naic@caliber.com

http://naic.acf.hhs.gov

Children’s Bureau
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In many States, the provider is required to ask the parent for family and medical history
information. In some States, the provider is required to attempt to give the parent or
parents information about the legal effects of leaving the infant and information about
referral services. Inall cases, the relinquishing parent may not be compelled either to
provide personal information or to accept the information offered.

The focus of these laws is protecting newuorns, and in approximately 16 States,7infants
who are 72 hours old or younger may be relinquished to a designated safe haven. Many
other States accept infants up to 1 month old,8while North Dakota’s safe havens will

accept a child as old as 1year.9

Safe haven providers are given protection from liability for anything that might happen

Immunity
From to the infant while in their care unless there is evidence of major negligence on the part
Liability of the safe haven.
Protections Anonymity for the parent or agent of the parent may be expressiy guaranteed in
for the statute,Dor the statute may state that the safe haven cannot compel the parent or agent
Parents of the parent to provide identifying information.11 Some States provide an assura nce of

confidentiality for any information that is provided.12

In addition to the guarantee of anonymity, many States limit prosecution13or provide that
safe relinquishment of the infant is an affirmative defenseMin any prosecution15of the
parent or his/her agent for any crime against the child, such as abandonment, naglect,

or child endangerment.

The privileges of anonymity and immunity will be forfeited in most States if there is
evidence of abuse or neglect of the child.

7Alabama, Arizona, California. Colorado, Florida, lllinois, Kentucky, Maryland, Michigan, Minnesota, Mississippi, Ohio, Tennessee. Utah, Washington,

and Wisconsin
* In 14 States: Arkansas, Connecticut, Idaho, Louisiana, Maine, Missouri, Montana, Nevada, New Jersey, Oregon. Pennsylvania, Rhode Island, South

Carolina, and West Virginia
90ther Stales specify varying age limits in their statutes. 5 days (New York): 7 days (Georgia, Massachusetts, New Hampshire, North Carolina, and
Oklahoma); 14 days (Delaware, lowa, Virginia, and Wyoming); 45 days (Indiana and Kansas); 60 days (South Dakota and Texas); and 90 days (New

Mexico).
01n approximately 13 States: Arizona, Delaware, Florida, lllinois, Kentucky. Ohio, Oklahoma. Texas, Utah, Washington, Wes! Virginia, Wisconsin, ,:nd

Wyoming

" In 26 States: Arizona, California, Connecticut, Delaware, Idaho. Indiana. lowa, Louisiana, Maine, Massachusetts, Michigan, Minnesota, Montana,
Nevada, New Hampshire, New Jersey, New Mexico, North Carolina, North Dakota, Oklahoma, Oregon, South Carolina, South Dakota, Tennessee, West
Virginia, and Wyoming.

JIn 12 States: Connecticut, Delaware, Idaho, lowa, Kentucky, Maine, Michigan, Montana, New Mexico, Rhode Island, South Carolina, and Tennessee
BIn approximately 7 States (Arizona, Connecticut. lllinois, Louisiana. Nevada, Pennsylvania, and South Dakota), the statutes state that a safe
relinquishment Is not considered a violation of the law. In 21 States, the relinquishing parent is provided immunity from prosecution: California, Florida,
Georgia, Idaho, lowa, Kansas, Kentucky, Maryland, Minnesota, Missouri (if the child is 5 days old or younger), Montana, Ne.v Mexico, North Carolina,

North Dakota, Ohio, Oklahoma, Rhode Island, South Carolina, Tennessee, Wisconsin, and Washington.
Uin a State with an affirmative defense provision, a parent or agent of the parent can be charged and prosecuted, but (he act of leaving the baby safely

at a safe haven can be a defense to an accusation of abandonment, abuse, neglect, or child endangerment.
BIn 17 States: Alabama, Arkansas, Colorado, Delaware, Indiana. Maine, Michigan, Mississippi, Missouri (if the child is 6 days old or older, but less than

30 days old), New Jersey, New York, Oregon. Texas, Utah. Virginia, West Virginia, and Wyoming

Current Through November 2004

This material may be freel*\lreproduced and distributed. .
However, when doing so, please credit the National Adoption Information Clearinghouse.



Infant Safe Haven Laws http://nai;.acf.hhs.gov

Consequences In most States with safe haven laws, custody of the infant who has been relinquished

of will be transferred to the department that handles child protective or child welfare cases.

Relinquishment

The department has responsibility for placing the child, usually in a pre-adoptive home,

and for petitioning the court for termination of the birth parent’s parental rights. Several

States have procedures in place for a parent to reclaim the infant, 6usually within a

specified time period and before any petition to terminate parental rights has been

granted. A few StatesI7also have provisions for a nonrelinquishing father to petition for

custody of the child.

This publication is a prod' ct of the State Statu.es Series prepared by the National Adoption Information
Clearinghouse (NAIC). While every attempt has been made to be as complete as possible, additional
information on these topics may be in other sections of a State’s code as woil as agency regulations,

case law, and infotma! practices and procedures.

Electronic copies of (his publication may be downloaded from the Clearinghouse website at
http://naic.acf.hhs.gov/general/legai/statutes/safehaven.cfm.
To find statute information for a particular State, go to
http://naic.acf.hhs.gov/general/legal/statutes/search and select the specific State and topic.
To find information on all of the States and territories, view the complete PDF at
http://naic.acf.hhs.gov/general/legal/statutes/safehavenall.pdf or call the Clear.nghouse at

(888) 251-0075 or (703) 352-3488 to order a copy.

* Approximately 16 Stales have provisions for the relinquishing parent to , jtition to reclaim the child: California, Connecticut, Delaware, Florida, ldaho,
lllinois, lowa, Kentucky, Louisiana, Michigan, Missouri. Montana, New Mexico, Rhode Island, Tennessee, and Wyoming,
T'In approximately 4 States: Louisiana, South Dakota. Tennessee, and Utah.

Current Through November 2004

This material may be freely reproduced and distributed.
However, when doing so, please credit the National Adoption Information Clearinghouse.
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Child Welfare Project

UPDATE: SAFE HAVENS FOR ABANDONED INFANTS
October 21, 2003

Forty-five states now have some type of safe haven legislation. (The following states do not have safe haven legislation: AK, HI (Vetoed
712/03), MA, NE and VT.) Most of the laws designate hospitals, emergency medical services, fire stations and police stations as safs
locations. One exception Is New York, which stipulates that the baby may be left with a suitable person or may be left in a suitable
location so long as an appropriate person Is promptly notified. Immunity Is granted generally to employees who are required to accept
and care for relinquished Infants. About half of the states will not prosecute parents who relinquish unharmed Infants. The remainder
allows an affirmative defense to prosecution. State laws vary on the age of Infants who may be relinquished. The ages range from 72
hours old or younger up to 5 days old or yo'T.ger. The most common ages found in the statues are 72 hours a"d 30 days.

How Effective are the Laws?

Areas of Concerns for Polkv'jakers

Weed for Examination of Statewide Services for Women at Risk

Lack of a Comprehensive Strategy for the Prevention of Infant Abandonment
Anonymity and Termination of Parental Rights

Relationship to Existing Child W elfare Statutes

Father's Rights

Adoption

Parental Irresponsibility

How Effective are the Laws?
The laws continue to have a limited effect A number of states have begun to report on infants abandoned after the passage of the safe

haven legislation. As of September 2001, approximately 33 babies had been legally relinquished Including five each in Texas, Michigan
and Alabama, six In New Jersey, four in California, two In Connecticut, Minnesota and Ohio and one each In Kansas and South Carol na.
The numbers are approximate because officials in several states reported that they are not officially tracking the numbers of infants or
that they had unofficial media counts of Infants. Officials in New York, West Virginia and Florida reported that they were not sure that
any infants had been relinquished because their laws do not require reporting or tracking that Information. As of September 2007, state
agency officials in California report that they have had 20 Infants abandoned through the law since their legislation went into effect.

New Jersey reported 10 safe haven Infants, a 63% reduction In Infant abandonment, since the passage of their law In 2000 (compared

to 8 abandonments prior to the passage of the law). Illinois reported | safe haven abandonments since their law was enacted in 2001.

Unlawful abandonment continues to be a problem. As of September 2001, Texas reported at least 12 infants had been abandoned

illegally since the passage Its law, but the abandonments occurred Jefore the start of a public awareness campaign. None have been
abandoned outside safe havens since this publicity. Louisiana reported that five Infants had been abandoned illegally since passage of

Its law. Three babies died, and the parents were prosecuted. At least five babies were illegally abandoned in California; two more of
them were found dead. In Connecticut, one b~ Ly was discarded near a highway. Three babies had been abandoned illegally In Colorado
In one case, the mother attempted to regain custodv. Michigan reported nine attempts Including one In which a judge ruled that the
case was not a safe h .ven surrender because tr.;> parents had not been given enough Information on their legal rights. As of September
2002, California repo ted 21 lllegal abandonments and 17 infants abandoned found deceased. Illinois reported four infants illegally

abandoned and founo deceased. lllinois averaged 25 illegal abandonments over the previous four-year period.



Areas of Concerns for Policymakers
Child welfare experts, state agency officials and state lawmakers continue to examine a number of critical Issues related to Infant safe

haven legislation:

Need_fftcJExamlnatlonjOfJ»tatewdilfi Services for_Wonjen_alBJsk
Many child welfare experts state that although safe haven legislation may be a good ldea, It needs to be part of a larger effort to

enhance services for women who are at risk of abandoning their Infants. Experts from the fields of child welfare, mental health, youth
services, the medical establishment and teen pregnancy will want to work with young parents to examine the existing system of
services. Such an examination might provide some answers about why this population of parents Is unable -or unwilling- to use these

services.

Lack of a Comprehensive Strategy for the Prevention of Infant Abandonment

Critics are concerned that states are not viewing safe haven programs as an integral part of child abuse; prevention. Has Infant
abandonment been considered in the state's child abuse prevention efforts? Does the strategy target young women at risk of
abandonment? These are Just a few questions policymakers may want to ask as they work with public health, child protection, child
abuse prevention, mental health, families and others to develop a comprehensive strategy to prevent Infant abandonment.

Anonymity and.Termination of Parental Rights
Child welfare experts are apprehensive that the anonymity provided to parents Inthe safe haven laws conflicts with biological parents'

due process rights In termination of parental rights proceedings. As previously mentioned, states have attempted to address this critical
Issue by providing some type of notice or search for the biological parents of the abandoned Infant In an effort to include them In
Judicial proceedings related to the adoption of the Infant. States will want to carefully examine their termination of parental rights

statutes to avoid conflicts with safe haven laws.

Relationship to Existing Child W elfare Statutes
Likewise, states may want to examine all their existing statutes related to adoption, paternity, custody and all judicial proceedings

associated with child abandonment. It also is Important that states clarify their definitions of infant abandonment. For example, several
states with new laws exempt safe haven abandonment from the statutory definition of abandonment, child abuse or child neglect. Other

states add safe haven abandonment to their existing definition of abandonment.

Father’s Rights
A few states require a check of the putative father registry and Include provisions to contact the putative father, but most do not

contain provisions to address notification of fathers who may not be aware of the child's birth. Critics contend that denying notification
unfairly presumes that these fathers do net want to care for their children. Utah's legislation addresses this concern by requiring a
search of the confidential registry for unmarried biological parents and requiring that notice be sent to each potential father Identified In
the registry. The termination of parental rights hearing must be scheduled as soon as possible If no one has Identified himself as the
father (or ifthe mother has not Identified herself) within two weeks after notice Is complete. If a non-relinquishing parent Is not
identified, the surrender of the newborn shall be considered grounds for termination of parental rights of both parents.

Adoption
Adoption advocates are particularly concerned about the lack e* medical and family history. They note that a lack of Information about

their backgrounds Is often troublesome for tooted children and worry about the stability or the child and his or her adopted family

later in life. They fear that the lack could be a setback to the trend In adoption policy to orovide the adoptee with Information about the
birth family. Adoption and other child welfare experts also point out that the legislation may not be necessary because most states will
not prosecute women who give birth and relinquish their newborns in the hospital. Additionally, every state allows women to voluntarily

relinquish their Infants for adoption.

Parental Irresponsibility
Many policymakers are concerned that these laws may only encourage parental Irresponsibility. Since so little is known about the

women who abandon their babies, there is no proof that the legislation will discourage mothers from leaving their Infants in unsafe
places. For women who might otherwise seek help from family, friends and social service agencies, the enactment of safe haven laws
might encourage them to anonymously abandon their newborns rather than take advantage of their traditional network of support.
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Safe Havens for Abandoned Infants

By Nina Williams-Mbengue, Policy Specialist

After 13 infants were abandoned in the Houston, Texas, area within a 10-month period in 1999, state
lawmakers acted to encourage desperate parents to leave theii children in a safe location rather than
simply abandoning them. Since the Texas lawwas adopted, 34 more states have enacted so-called safe
haven" laws. All the statutes generally promise that women who relinquish unharmed infants in desig-
nated safe places will not be prosecuted or provide that abandonment in compliance with the law

constitutes an affirmative defense to prosecution.

So far, the effects of the new laws appear to be limited. Although some newborns have been left at
hospitals or police and fire stations, others continue to be found in unsafe places. Serious concerns
remain regarding the general lack of research on abandoned babies and their mothers, the implications
of these laws on states' adoption and child welfare practices, the rights of the infant's father and the
relatively small number of infants involved. Some child welfare experts have expressed concern that the
laws do not include an examination of existing

statewide child abuse prevention strategies and

services for women at risk.

This report examines what is known about in-
fant abandonment, provides an overview of key
aspects of the legislation, describes state experi-
ence with the new laws and discusses some policy

implications for lawmakers.

The Scope of the Problem

What do we know about the incidence of infant abandonment? Unfortunately, national and state data
on the number of aoandoned infants are practically nonexistei, . Most states do not keep track of these

infants and, so far, the federal government does not require states to do so. A recent meoia survey
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conducted by the U.S. Department of Health and Human Services (HHS) reported 65
babies abandoned in public places in 1991. This number increased to 105 in 1998. with
33 ofthe babies found dead. HHS officials state these numbers could simply reflect height-

ened media interest inthe issue and do not necessarily indicate an actual increase in baby

abandonment.

Abandonment of infants in public places appears to be part of a much larger problem. Due
to parental drug addiction, 31,000 infants were abandoned in hospitals in 1998. The
number of children who suffer abuse and neglect from parents or caretakers each year is
even greater. According to HHS, 836,000 children were confirmed as abused in 1999. Of

those children, 1,100 died.

W hai Do We Know about Mothers Who Abandon Their

Infants?

Little is known about women who discard their newborns. Most of the women are never
found. Anecdotal evidence indicatesth most of the women are very young, their race a. id
income vary. Most are very much in denial of their pregnancies and appear to be unaware
of or afraid to use the resources available to help them before and during their pregnancies.
Questions also exist about the fathers' role, the mothers' family situation and how often the

pregnancy isthe result of rape or sexual abuse.

Come experts suggest that women who are likely to abandon their infants also are the most
likely to commit infanticide. In 1996, researcher Michellp Oberman studied women who
commit infanticide. Her conclusions may shed light on women who abandon their babies.
Oberman noted that the most fundamental shared characteristic of these women is their
"seemingly self-imposed silence and isolation during pregnancy."” Often, not even the
woman's family and close friends are aware of her pregnancy. Oberman also asserted that
women who commit infanticide are in "massive denial," The combination of denial and

isolation means that 'hese women do not seek prenatal care and do not make any plans for

the birth or care of the baby.

The women Oberman studied represent every race, ethnicity and socioeconomic back-
ground. Most are young, single and live with parents, guardians or other relatives. If

forced to live on their own, they would be poor and, presumably, financially unable to care

2 NcsL 8Thu Lioirlativi Refort



for an infant. The women may have s ,iered rape or abuse and the pregnancy is most likeiy

their first. Surprisingly, women w ommit infanticide are unlikely to have a history of

substance abuse.

In response to the limited information on infant abandonment, tederal Hoc '& Resolution
465, introduced and passed in April 2000, recommended that local, state and federal
statistics be kept on the number of infants abandoned in public places. Federal House
Resolution 422, also itroduced in 2000, sought to establish a Baby Abandonment Task
Force to collect information and maintain a database (through the Bureau of Justice Statis-
tics) on incidents of child aba. donment, including information on demographics, circum-
stances, outcomes and trends. The legislation was reintroduced in January 2001 as H.R. 7,
the "Baby Abandonment Prevention Actof 2 0 0 1 Additionally, the "Safe Havens Support
Act of 2001." H R 2018, proposes using TANF funds to support infant safe haven pro-
grams and requires HHS to conduct a study to determine the number of infants relin-
quished, abandoned or found dead and the characteristics and demographics of parents

who have abandoned an infant.

Review of State Laws

Most states have child abandonment laws that allow authorities to prosecute parents or
caretakers who willingly and permanently abandon their children. The goal of the new safe
haven laws isto allow a parent to safely leave a baby without fear of prosecution for child
abandonment and without resorting to the dangerous practice of leaving an infant in a

trash bin ina wooded area or beside a highway.

Thirty-five states (including 19 that passed laws in the 2001 session) now have some type
of safe haven legislation. Most of the laws designate hospitals, emergency medical services,
fire stations and police stations as safe locations. One exception is New York, which stipu-

lates that the baby may be left with a suitable person or may be left in a suitable location so

long as an appropriate person is promptly notified, .mmunity is granted generally to

employees who are required to accept and care for relinquished infants. About half of the
states will not prosecute parents who relinquish unharmed infants. The remainder allow
an affirmative defense to prosecution. State laws vary on the age of infants who may be
relinquished. The ages range from 72 hours old or younger up to 5 days old or younger.

The most common ages found in the statues are 72 hours and 30 days.
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Some of the issues addressed in statute include anonymity, parental rights public awareness

and court procedure. (See sidebar for additional provisions.)

Arxxtyndty

A number of states with safe haven legislation do not specifically mention anonymity.
Twenty-four states do allow for anonymity, in which the person leaving the child is not
required to disclose any information or may remain anonymous. The laws state that the
receiving entity may request relevant medical history information about the infant and Die
infant's parents, but the parents are not required to provide that or any other information.
Most of the lav/s also require that the receivers offer the parent written or verbal informa-
tion about the safe haven law, what will happen to the baby, adoption alternatives and how
to contact social sen/ices. They also may offer medical history forms that the parent may

voluntarily and anonymously mail in later.

The goal of the anonymity provisions is to encourage women to safely surrender their
infants without fear of identifying themselves. Soi ith Carolina requires the person accept-
ing the infant to offer information about the legal repercussions of relinquishment. The
person receiving the infant also must attempt to obtain information about the infant, but
the parent is not required to share anything. In addition, the parent must receive a self-
addressed, stamped envelope to mail to the Department of Human Services with informa-
tion about the child. Minnesota receivers must not inquire about identity, but may ask
about medical history and may tell the parent how to contact social services. California,
Connecticut, New Mexico and North Dakota issue the parent a numbered identification
bracelet. Ifthe parent changes his or her mind, possession of the bracelet in Connecticut,
New Mexico and North Dakota creates a presumption that the parent has standing to
participate in a custody hearing. In California, a parent can reclaim custody within 14
days of surrendering the child if he or she has a matching bracelet. Tennessee requires the
facility receiving the infant to seek identifying and medical history information whenever

possible and to inform the parent that such information will facilitate the infant's adop-

tion. The parent is not required to provide the information.

TEmrinarjjorio fferertal Pir*£z
The anonymity provisions, while meant to encourage parents to safely drop off their new-

borns, “eate difficulties for the child welfare and legal systems. In orderto free abandoned

infants for adoption, states must hold termination of parental rights proceedings in court
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to remove a parent’slegal rights and obligations to his or her child. To abide by constitu-
tional requirements for due process for parents, the state must attempt to locate and notify

the parents of the termination proceeding and give them an opportunity to respond and

appear in court.

Twenty-one states (see sidebar) address the termination of parental rights proceeding noti-
fication requirement in several different ways. Generally, they either state that the act of
voluntarily surrendering the infant to a safe haven terminates parental rights or they pro-
vide for some type of notice to parents or require the department to conduct a reasonable
search to locate the biological parents. South Carolina requires the Department of Social
Services to publish notice of an abandoned newborn and to send a news release to broadcast
and print media in the area with information about the infant, including the permanency
hearing date and location. lowa's law outlines the termination of parental rights process
and the timelines for filing petitions. The legislation also requires notice to be provided to
any known parent and to possible putative fathers registered with the state registrar of vital
statistics. Florida's law creates a presumption that tiie parent leaving the newborn consents
to the termination of his or her parental rights; however, the parent may claim the child up
until the court enters ajudgment terminating parental rights. The law also requires the
department or a child-placing agency that has custody of the infant to initiate a diligent
search to notify and obtain consent from the parent whose identity arid location are un-
known, other than the surrendering parent. Several states give parents a specified amount
of time in which to claim maternity or paternity of the infant. If they do noi petition for
custody within that time period, they waive right to notice of, or participation in, any

judicial proceeding for the adoption of the infant.

Public frjar&ness
Thirteen states require media and public awareness campaigns to alert parents who are at

risk of abandoning their infants to the new legal alternative. New Jersey's legislation re-
quires the establishment of a public information program to promote safe placement alter-

natives for newborns, including a 24-hour, toll-free hotline. The law also appropriated

$500,000 for the program.

In addition to the 19 states that enacted legislation so far in 2001 (see figure 1), 11 consid-

ered bills. Aswas the case in 2000, the proposals seek to grant immunity to parents who
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surrender unharmed infants in designated locations. Most of the provisions are similar to

those already discussed.

State Experience:

How Effective Are the

New Laws?

So far, the laws appear to have had a limited effect. Several states have begun to report on

infants abandoned after the passage of the safe haven legislation. Approximately 33 babies

have been legally relinquished including five each in Texas, Michigan and Alabama, six in

~ M”orProvWmofSateHtonnUgiiMioft
Parent witnet be prosecuted- Artr.Ca*. Com. Fla.. Idaho, lon,
IB, Kan., Minr.. Mw*. New, N.M,, NO* Ohio, Okla., RI.,
S.C. SO. Tern,and Wk
Affirmative defense:Ala., Arti. Cola. Dal.. Ind., La., Mich.. Mbs..
NX NY, N.C, Ora.. Texas, Utah and W. Va.
Terminationofparentalrights: Cafift, Conn,, Del.. Fla., Idaho, II..
lows. Lb,, Mont., Nev.. WX N.C., Ohio, Ore., Ri, S.C, SO..
Tam. DXah, W. Vs, and Wh.
Missingth id registrysearch: Arte. Fk, la.. N.J.. OWa. and S.C.
PubQc awareness.: Com, Fifc, lows. It, Mont, NX N.Y.,N.C,
Olds.,Ora, SC and Tom
Fundsavailablefor InfantNM - and Wb
Ganeflbtasting to determine metamfy/ patemty: Del., Pa., Idaho, R

AndOhio | )
Putativefattierregistrysearch: it, Tern, end Utah
Additionalstudyo<infancabandanmentColo, Idaho, I1., La. and

NX

New Jersey, four in California, two in Connecticut,
Minnesota and Ohio and one each in Kansas and
South Carolina. The numbers are approximate be-
cause officials in several states reported that they are
not officially tracking the numbers of infants or that
they had unofficial media counts of infants. Officials
in New York, West Virginia and Florida reported that
ihey were not sure that any infants had been relin-
quished because their laws do not require reporting

or tracking that information.

Unfortunately, safe haven legislation has not prevented

all cases of unlawful abandonment. Texas reported at

NCBL 3rat* Lioiilativr Rro*T



least 12 infants have bet n abandoned illegally since the passage of its law, but the abandon-
ments occurred before the start of a public awareness campaign. None have been aban-
doned outside safe havens since this publicity. Louisiana reported that five infants have
been abandoned illegally since passage of its law. Three babies died, and the parents are
being prosecuted. At least five babies were illegally abandoned in California; two more of
them were found dead. In Connecticut, one baby was discarded near a highway. Three
babies have been abandoned illegally in Colorado. Inone case, the mother is attempting to
regain custody. Michigan reported nine attempts inducing one in which ajudge ruled

that the case was not a safe haven surrender because the parents had not been given enougn

information on their legal rights.

Several states also reported on their public awareness
campaigns, which they believe will be key to the effec-

tive implementation of the new laws. Texas did not

include provisions for public awareness and continued to find abandoned babies until a

private foundation donated money for a campaign. New Jersey used its $500,000 appro-
priation to produce public service announcements, posters, pocket cards and brochures
and has advertised the program in local and college newspapers, on billboards and on
buses. Michigan included a $200,000 appropriation to establish a toll-free information
line and distribute press releases, a brochure and a poster targeting youth. Connecticut
developed a brochure for distribution in high schools, middle schools, homeless shelters

and drug treatment centers. The effects of these campaigns remain to be seen.

States reported on their efforts to provide training for personnel responsible for receiving
and caring for infants as an essential component. The New Jersey Hospital Association
provides ongoing training for hospital staff, and the state's attorney general works with
prosecutors to ensure that parents who legally relinquish infants are not prosecuted Michigan
developed protocols and training material to be sent to entities that are designated to
receive the infants. California sent material to hospitals and conducted a training for hos-
pital supervisors on procedures for accepting infants. Connecticut will work with the state

hospital association to train hospital workers and will develop training material for law

enforcement ofi leers.

Finally, many officials see voluntary data collection about the mothers as a critical element

in develc,. ng better policy to address the needs of women who abandon their babies. The
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information could Include the mother's medical history, race, length and condition of the
pregnancy, any history of sexual or substc nee abuse, family situation, economic background,
presence of domestic violence and information about the father. There is also a need to
collect as much information as possible about the infant, including medical history, date of

birth, preferred name for the child, sex, location of the birth and any problems encoun-

tered at birth.
Areas of Concern for Policymakers

Proponents of safe haven legislation believe that these laws will significantly reduce the risk
that a newborn will be abandoned in a manner that may result in death. They also feel that
the laws will protect parents who believe they have no option other than abandonment,
but who want to deliver their newborn to a safe shelter. Others hope that the laws may
offer young women an immediate alternative to abandoning their infants, while giving
policymakers and the public time to examine the issue and create system-wide reform to

include teen pregnancy prevention programs, prenatal counseling, health services, adop-

tion promotion and other support programs.

Critics of safe haven laws continue to voice concern in a number of areas that could have

major implications for state lawmakers.

Need for Exzrrdr&ticn of Statewide Services far htmm at Risk

Many child welfare experts state that, although safe haven legislation may be a good idea, it
needs to be part of a larger effort to enhance services for women who are at risk of abandon-
ing their infantv  txperts from the fields of child welfare, mental health, youth services, the
medical establishment and teen pregnancy will want to work with young parents to exam-
ine the existing system of services. Such an examination might provide some answers about

why this populat.on of parents is unable -or unwilling- to use these services.

LEckofa CtnprEfynsive Strateqy far the Pr&enticn of  jntAtandmait

Critics are concerned that states are not viewing safe haver . -grams as an integral part of
child abuse prevention. Has infant abandonment been considered in the state's child
abuse prevention efforts? Does the strategy target young women at risk of abandonment?

These arejust a few questions policymakers may want to ask as they work with public

NcoL 8STATl Looidaba Rkfoit



health, child protection, child abuse prevention, mental health, families and others to

develop a comprehensive strategy to prevent infant abandonment.

AxrymtyandT~minaticnaffcrm calRigfrts

Child welfare experts are apprehensive that the anonymity provided to parents in the safe
haven laws conflicts with biological parents' due process rights in termination of parental
rights proceedings. As previously mentioned, states have attempted to address this critical
issue by providing some type of notice or search for the biological parents of the abandoned
infant in an effort to include them injudicial proceedings related to the adoption of the

infant. States will want to carefully examine their termination of parental rights statutes to

avoid conflicts with safe haven laws.

RsLstiaiEhip toBdstirgQ TiMti& far& Stsitiite B

Likewise, states may want to examine all their existing statutes related to adoption, pater-
nity. custody and alljudicial proceedings associated with child abandonment. Italso is
impoitant that states clarify their definitions of infant abandonment. For example, several
states with new laws exempt safe haven abandonment from the statutory definition of
abandonment, child abuse or child neglect. Other states add safe haven abandonment to

their existing definition of abandonment,

Fethsr'sRkjts

A few states require a check of the putative father registry and include provisions to contact
the putative father, but most do not contain provisions to address naotification of fathers
who may not be aware of the child's birth. Critics contend that denying notification
unfairly presumes that these fathers do not want to care for their children. Utah's legisla-
tion addresses this concern by requiring a search of the confidential registry for unmarried
biological parents and requiring that notice be sent to each potential father identified in
the registry. The termination of parental rights hearing must be scheduled as soon as

possible if no one has identified himself as the father (or if the mother has not identified

herself) within two weeks after notice is complete. If a non-relinquishing parent is not
identified, the surrender of the newborn shall be considered grounds for termination of

parental rights of both parents.

NCSL glat* LtoxalLATiv* Refobt
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Akptiai

Adoption advocates are particularly concerned about the lack of medical and family history.
They note that a lack of information about their backpriunds is often troublesome for
adopted children and worry about the stability of the child and his or her adopted family
later in life. They fear that the lack could be a setback to the trend in adoption policy to
provide the adoptee with information about the birth family. Adoption and other child
welfare experts also point out that the legislation may not be necessary because most states
will not prosecute women who give birth and relinquish their newborns in the hospital.

Additionally, every state allows women to voluntarily relinquish their infants for adoption.

Rzutal Zn"pirdti dity

Many policymakers are concerned that these laws may only encourage parental irresponsi-
bility. Since so little is known about the women who abandon their babies, there is no
proof that the legislation will discourage mothers from leaving their infants in unsafe places.
For women who might otherwise seek help from family, friends and social service agencies,
the enactment of safe haven laws might encourage them to anonymously abandon their

newborns rather than take advantage of their traditional network of support.

Conclusion

State safe haven laws are in various stages of implementation. The effectiveness of these new
laws has yet to be measured. Itisimportant that states begin to collect data about aban-
doned infants and their mothers. Such data could be researched to develop a profile of
mothers who engage in this behavior to better target prevention and intervention efforts.
Policymakers who are considering such legislation will want to carefully examine their
states' existing statutory framework in the areas ofj. ""enile court procedure, termination of

parental rights and adoption practice to determine the future ramifications of abandoned

infant laws.
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Alabama
Arizona

Arkansas

California
Colorado

Connecticut
Delaware

Florida

Georgia
Idaho

lllinois
Indiana

lowa

Kansas

Kentucky
.ouisiana
Maine

Days to
surrender

3 days
3 days

30 days

3 days
3 days

30 days
14 day?

3 days

Less than 1 week
30 days

3 days
45 days

14 days

15 days

4 days
I'l0 days
dl days

Massachusetts Less than | week

hvaryland

Less than 3 days

Who can
surrender

a parent or a
parents ayent

a parent or a
parents agent

a parent or a
parents agent or
another person
having custody of
the child

a parent or a
parents agent
not specified

Mother only
Custodial parent

a parent or a
parents agent

a parent or a
parents agent or
another person
Inaving custody of
ithe child

lot specified

Mother only/or
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Soproved by the
Mother to deliver

Focus of
Law

Protecting
newborns
Protecting
newborns

Protecting
newborns
Protecting
newborns

Protecting
newborns

Protecting
newborns

if'Yotecting
rlewborns

Protecting

infan on her behalf newborns

Anonymity for
parent or
agent of
parent /nay b
expressly
guaranteed In
statute

Yes

Yes

Yes

Yes

'res

F

Statute states
that the safe
haven c/mnot
compel parent
or agent of
parent to
provide
Identifying info

Yes

Yes

Yes
Yes

Yes

Yes

Yes

fes
f'es

'es
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45

A

Michigan

Minnesota
Mississippi
Missouri

Montana
Nevada

New Hampshire

New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon

Rhode Island

South Carolina
South Dakota

Tennessee
Texas

Utah

A/ashington
Alest Virginia

\Wisconsin

\Wyoming

3 days

3 days

Less than 30 days
30 days
30 days

30 days
90 days
S5aays
7 days
1 year
3 days
7 days
30 days
30 days

30 days
60 days

3 days.
60 days

3 days

3days
30 days

Gdays

Mother only/or
another person

approved by the
mother to deliver
infant on her behalf

a parent or a
parents agent

not specified
not specified
not specified

a parent or a
parents agent

a parent or a
parents agent
a parent or a
parents agent

Mother only

aparent or a
aarents agent

parent or a
arents agent

- D.
Protecting

newborns

Protecting
newborns
Protecting
newborns

Protecting
newborns

Protecting
newborns

Protecting
newborns
Protecting
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protecting
rewborns

Yes
Yes
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fes
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N
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Baby Abandonment Project

The list below identifies the 41 states that have passed "safe haven" laws between 1999 end August

2002

Alabama

House Bill 115 (Signed by Governor May 11,2000)

Online Text of Bill: Not available -- CWLA Summary

Key Points:

* Age: 72 hours
*« Sak Havens: Emergency medical services providers, hospitals

* Liability: Affirmative defense to prosecution

Arizona

House Bill 2001 (Signed by Governor April 23, 2001)
Online Textof Bill -m CWLA Summary

Key Points:

* Age: 72 hours

* Saf Havens: Firefighter, Emergency medical services technician,
Hospital, Outpatient treatment center, Child welfare agency, Licensed
adoption agency, Church or House of worship

e Liability: Immune from prosecution for abuse

http://www.cwla.org/printable/printpage.asp 1/2A/2nn™*
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Arkansas

House Bill 1070/ Act 236 (Signed by Governor Feb 13 2001)
Online Text of Bill (Requires PDF) -- CWLA Summary

Key Points:

* Age: 30 days
* Sak Havens: Emergency department of licensed hospital, Law

enforcement agency
* Liability: Affirmative defense to prosecution for endangering the welfare

ofa minor
California
Senate Bill 1368 (Signed by Governor September 28,2000)
Online Textof Bill *~ CWLA Summai /
Key Points:
* Age: 72 hours
* Sak Havens: Hospital emergency room, Other location designated by

board of supervisors
* Liability: Immune from prosecution

Colorado

|Senate Bill 00-171 (Signed by Governor June 3, 2000)

10nline Text of Bill (Requires PDF) -- CWLA Summary
[[Key Points:
* Age: 72 hours

* Safk Havens: Hospital, Fire station
* Liability: Affirmative defense to prosecution

Connecticut
IPublic Act 00-207 (Signed by Governor October 1, 2000)
Online Text of Bill -- CWLA Summary
[|[Key Points:
* Age: 30 days

* Sak Havens: Hospital emergency room
* Liability: Immune from prosecution

Delaware

[[House Bill 120 (Signed by Governor July 9, 2001)

1/26/2006
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Online Te&LobBill - CcwLA Summary
Key Points:
* Age: 14 days

e Saf Havens: Emergency department o f a hospital
« Liability: Defense to Prosecution

Florida

House Bill 1901 and Amendment HB475
(Signed by Governor June 2,2000 and May 23, 2001)

Online Textof Bill (Requirespdf) - CWLA Summary

Key Points:

e Age: 3 days
e Sak Havens: Hospitals, Fire stations, Emergency medical services stations

» Liability: Immune from prosecution for neglect

Georgia

House Bill 360
(Signed May 2002)

Online TextofBill -- CWLA Summary
Key Points:

e Age: Less than one week
e Sak Havens: Employee, volunteer or staff member ofa medical facility

e Liability: Immune from prosecution for the crimes of cruelty of a child or
abandonment of a dependent child.

ldaho
Senate Bill i037 (Signed by Governor April 9, 2001)

Online Text of Bill — CWLA Summary
Key Points:

e Age: 30 days

 Sak Havens: Hospitals, Physicians' offices and clinics, Medical personnel
responding to 911 call, Nurses and physician assistants

e Liability: Immune from prosecution for abandonment

Illinois

House Bill 0632, Senate Bill 2 16, Public Act 92-0408 (Signed by Governor
August 20, 2001)

http://www.ewla.org/printable/printpage.asp
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Online Text ofBil'. - CWLA Summary
Key Points:

* Age: 72 hours
* Sak Havens: Hospital, fire station, emergency medical facility
* Liability: Relinquishment does not violate the criminal code or constitute a

basis for a finding ofabuse, neglect or abandonment

Indiana

Senate Bill 330 and Amendment House Bill 1829
(Signed by Governor March 17, 2000 and May 17,2001)

Online Textof Bill -- CWLA Summary
Key Points:
* Age: 45 days

* Sak Havens: Emergency medical services provider
* Liability: Affirmative defense to prosecution

lowa

Senate File 355 (Signed by Governor April 24,2001)

Online Text of Bill -- CWLA Summary

Key Points:
+ ige: 14 days
* Sak Havens: Hospital emergency rooms, Health care facilities
* Liability: li “mune from prosecution for abandonment or neglect

Kansas

House Bill 2838 (Signed by Governor 2000)
Online Text of Bill -* CWLA Summary
Key Points:

* Age: 45 days

* Sak Havens: Fire station, City or county health department, Medical care

facility
« Liability: Immune from prosecution for abandonment

Kentucky

KRS Chapter 311

Online Text of Bill -* CWLA Summary

Cey Points:

http://www.cvvia.org/printable/printpage.asp 1/26/2006
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* Age: 72 hours
* Sak Haver Emergency medical services provider. Police Station, Fire

Station
* Liability. Relinquishing parent not considered to have abandoned or

endangered the child

Louisiana

House Bill 223 (Signed by Governor April 17, 2000)

[Key Points:

+ Age: 30 days
* Sak Havens: Hospitals, Public health units, Fire stations, Police stations,

Pregnancy crisis facility
* Liability: Affirmative defense to prosecution for abandonment,
molestation, or cruelty

Maine

LD 1670 (Signed March 22, 2002)
Online Text of Bill -- CWLA Summary
Key Points:
* Age: 31 days
* Sak Havens: Emergency Room ofa Hospital, Hospital Staff Member,

Firefighter, Police Officer, Medical Services Provider
* Liability: - Affirmative defense to the crime ofabandonment

Maryland

Senate Bill 82 (Adopted March 22,2001)
Online TextofBill — CWLA Summary
Key Points:

* Age: Less than 3 days old
* Sak Havens: Hospital personnel
> Liability: - Relinquishment not seen as a criminal act if child is unharmed

Michigan
Senate Bill 1053 (Signed by Governor June 26, 2000)
Online Textof Bill -- CM"™.A Summaiy

Key Points:

+ Age: 72 hours

http://www.cwla.org/printable/printpage.asp 1/26/2006
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» Safe Havens: Fire departments, Hospitals, Police stations
« Liability: Affirmative defense to prosecution for injury or abandonment

Minnesota
Senate File 2615 (Signed by Governor April 2000)
Online Text of Bill - CWLA Summary
Key Paints:
» Age: 72 hours

- Safe Havens: Hospitals
« Liability: Immune from pro. ecution

Mississippi
House Bill 169 (Signed by Governor March 23,2001)
Online Text of Bill -- CWLA Summary
|[Key Points:
» Age: 72 hours

- Safe Havens: Hospitals, Adoption agencies
« Liability: Affirmative defense to prosecution

[(Missouri

House Bill 1443 (Approved by Governor July 2,2002; Effective August 28,
2002)

Online Text of Bill - CWLA Summary
|[Key Points:

» Age: Less than 30 days old

» Safe Havens: On duty hospital staff, firefighters, emergency medical
technician, and law enforcement

o Liability:: Immune from prosecution on child abandonment and
endangering welfare of child who is less than 5 days old; affirmative
defense for child abandonment and endangerment of welfare to child who
is between 6-30 days old

Montana
| Senate Bill 0132 (Signed by Governor April 19, 2001)
[Online Text of Bill - CWLA Summary
Key Points:
Age: 30 days

Safe Havens: Fire departments, Hospital: Law enforcement agencies

http://www.cwla.org/printable/printpage.asp
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| e« Liability. Immune from prosecution for abandonment

Nevada

Senate Bill 191 (Signed by Governor May 31, 2fK)I)
QnlinelexiofBill - CWLA Summary
Key Points:

» Age: 30 days

« Safe Havens: Hospital, obstetric center or independent center for
emergeucy medical care, fire-fighting agency, law enforcement agency

« Liability: Not in violation of the law simply by virtue ofdelivering a child

to a safe haven

New Jersey
Chapter 58 (Signed by Governor July 7, 2000)

Online Text of Bill (Require?pdf) -- CWLA Summary
Key Points:
+ Age: 30 days

 Safe Havens: State, county or municipal police stations, Hospital

emergency rooms
« Liability: Affirmative defense to prosecution for abandonment

New Mexico

Senate Bill 94 (Signed by Governor March 14, 2001)

Online Text of Bill -- CWLA Summary
Key Points:
» Age: 90 days

» Safe Havens: Hospitals, Healtu care clinics
« Liability: Immune from prosecution for abandonment or abuse

New Vork
S0O06688 (Signed by Governor June 18, 2000)
Online Text of Bill: Not available -- CWLA Summary
Key Points:

» Age: 5 days

» Safe Havens: Appropriate person or suitable location
* Liability: Affirmative defense to prosecution for abandonment or desertion

INorth Carolina

http://lwww.cwla.org/printable/printpage.asp 1/26/2006
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House Bill 275 / Session Law 2001-291 (Signed by Governor July 19, 2001)
Online Text of Bill - CWLA Summary
Key Points:

» Age: 7 days
» Safe Havens: Health care provider, law enforcement officer, social
services worker, certified emergency medical service worker, any adult

o Liability: Immune from prosecution

North Dakota

SB 2129 (Signed by Governor March 28,2001)
Online Text of Bill (Requires PDF) - CWLA Summary
Key Points:

» Age: lyear

« Safe Havens: Hospitals
> Liability: Immune from prosecution

Ohio
House Bill 660 (Signed by Governor January 5, 2001)
Online Text of Bill - CWLA.Summary
Key Points:
» Age: 72 hours

» Safe Havens: Emergency medical service workers, Peace officers,

Hospitals
« Liability: Immune from prosecution

Oklahoma
4ouse Bill 1122 (Signed by Governor April 30, 2001)
Online Text of Bill - CWLA Summary
Cey Points:
» Age: 7 days
» Safe Havens: Medical services providers, Police stations, Fire stations,

Child protective services agencies, Hospitals, Medical facilities
« Liability: Immune from prosecution for abandonment or neglect

Oregon
Senate Bill 199 (Signed by Governor June, 2001)

Online Text of Bill -- CWLA Summary

http:/lwww.cwla.org/printable/printpage.asp 1/26/2006
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Key Points:

» Age: 30 days
« Safe Havens'. Hospitals, Birthing Centers, Physicians' offices, Sheriffs'

offices, Police stations
« Liability'. Affir ative defense to prosecution for abandonment

Rhode Island
Senate Bill 94 (Signed by Governor July 9,2001)
Online. TextfifBill - CWLA Summary
Key Points:
+ Age: 30 days

 Safe Havens: Hospital, medical emergency facility, fire station, police

station
« Liability: Immune from prosecution for abandonment

South Carolina
House Bill 4743 (Signed by Governor June 6, 2000)
Online Text of Bill -- CWLA Summary
Key Points:
» Age: 30 days

 Safe Havens'. Hospitals, Hospital outpatient facilities
« Liability: Immune from criminal prosecution

South Dakota
Senate Bill 92 (Signed by Governor March 3,2001)
Online Text of Bill - CWLA Summary
Key Points:
» Age: 60 days
« Safe Havens: Health care facilities or clinics, Law enforcement officers,

[ Emergency medical technicians, Firefighters
|  « Liability: Immune from prosecution

Tennessee

Senate Bill 774 / Public Act 388 (Signed by Governor July 19,2001)

Online Text of Bill (Requires PDF) -- CWLA Summary

IKey Points:

http://lwww.cwla.org/printable/printpage.asp 1/?X/?nn*


http://www.cwla.org/printable/printpage.asp

Child Welfare League of America rage tuoi n

» Age: 72 hours

 Safe Havens: Hospitals, Birthing centers, Community health clinics, Out-
patient "walk-in" clinics

« Liability: Immune from criminal prosecution

Texas

House Bill 3423, Senate Bill 783 (Signed by Governor June 6,1999; emended
March 21, 2001)

Online Text of Bill -- CWLA_Summary
Key Points:

» Age: 60 days

» Safe Havens: Emergency medical services provider, Licensed child-
placing agency, Licensed residential child-care provider

« Liability: Affirmative defense to prosecution

Utah
House Bill 12 Substitute (Signed by Governor March 15,2001)
Online Text of Bill -- CWLA Summary
Key Points:
» Age: 72 hours

« Safe Havens: Hospitals with emergency rooms
« Liability: Immune from prosecution for neglect or abandonment

Washington
SB 5236 (April 3, 2002)

Online Text of Bill -- CWLA Summary
Key Points:

Age: 72 hours
Safe Havens: Emergency department ofa licensed hospital during hours o
operation, or Fire station during hours of operation and while fire

personnel are present
Liability: Relinquishing parent is not subject to criminal liability under

parts of law in question.

West Virginia
House Bill 4300 (Signed by Governor March 11,2000)
Online TexLofBill — CWLA Summary

Cey Points:

http://www.cwla.oig/printable/printpage.asp 1/26/2006
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» Age: 30 days
» Safe Havens'. Hospitals, Health care facilities
« Liability: Affirmative defense to certain prosecutions

Wisconsin
Assembly Bill 54 (Signed by Governor April 6,2001)
Qnline lexiofBill (Requirespdf) - CWLA Summary
Key Points:
» Age: 72 hours
« Safe Havens: Law enforcement officers, Emergency medical technicians,

Hospitals, 911 responders
« Liability: immune from civil or criminal prosecution

No Data

Alaska, Hawaii, Massachusetts, Nebraska, New Hampshire, Pennsylvania, Vermont, Virginia,
Wyoming

© 1996-2005 Child Welfare League of America. All Rights Reserved.
URL: http://lwww.cwla.org/programs/pregprev/flocrittsafehaven.htm
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P Planned Parenthood
of Alaska

Testimony
House Bill 322

Planned Parenthood of Alaska applauds Representatives LeDoux and Representative
Gruenberg for introducing the "Safe Surrender” bill. House Bill 322 allows a parent to
surrender a newborn at a designated safe place where someone can attend to the infant's
needs. Any parent who relinquishes an unharmed infant under this bill will have total
anonymity. Sixteen states have already passed similar laws. President Bush signed the
first Safe Surrender bill into law while he was governor of Texas.

The decriminalization of infant abandonment is an important step to help young women
deal with an unwanted pregnancy. Alaska's open adoption law. while securing adoptee
rights, may deter women from adoption and push them toward abortion. Many of these
women do not want th”ir families to know about their pregnancy. There is no guarantee
of privacy in open adoption; furthermore, adoption is a complicated and intrusive
process. It requires permission from the father, questioning, paper work, etc. Safe
Surrender is an offer of assistance to women w'ho might otherwise abandon a newborn.
Under existing law the police track down a woman who abandons an infant. lllegal
abandonment can lead to a baby's death and the mother’s prosecution.

This is a first step. Safe Surrender does not address the societal ills that lead to
unintended pregnancy and the drastic acts of infanticide and abandonment. Teens need to
know if they make a mistake their family and society will feat them compassionately.
Young people need to have honest and medically accurate sex education. We need
enhanced out-reach and support for at-risk parents. Greater access to birth control,
including insurance coverage of all FDA approved contraception, should be made

available.

Therefore, Planned Parenthood of Alaska supports this bill.

Planned Parenthood of Alaska
4001 Lake Otis Pkwy
Anchorage, AK 99503
907.770.9705
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Position Paper
HB 322, SAFE SURRENDER OF BABIES
April 2006

The Alaska Women’s Lobby supports HB 322. The bill is an important safety
measure to increase the likelihood that troubled parents will turn over their
newborns to medical or other emergency personnel instead of leaving them in
yGtsiitially dangerous situations.

Beginning in Texas in 1999, "Baby Moses laws" or infant safe haven legislation
has been enacted as an incentive for mothers in crisis to safely relinquish their
babies to a safe haven where the baby will be protected and provided with medical
care until a permanent home can be found, safe haven laws generally allow the
parent, or an agent of the parent, to remain anonymous and to be shielded from
prosecution for abandonment or neglect in exchange for safely surrendering the
baby to a safe haven. According to a report of the Alan Gattmacher Institute, as
of June 2005, these laws exist in 45 r'i-ies. It is time for Alaska to join these other

states.

Variations by state include limits on the infant’s age at time of relinquishment (72
hours tc 1year) and the people and places authorized to accept the infants (e.g.,
Emergency Medical Services, hospitals, fire stations, and police stations). Most
state policies adopt a "no questions asked" approach, but some states require
that a person accepting the infant ask for a medical history. We support the one

year time length this bill suggests.

One important issue to consider as the hill moves through the committee process
is public education about the bill when it becomes law In 2003,15 states had
mandated public information campaigns to increase public awareness of safe
haven legislation. Several common elements of such campaigns include toll-free
hotlines, pamphlets and written material, and public service messages. Funding
should be provided so that once the service is available, those who are eligible to
receive the infants can be trained and the public can be made aware of the
service throughout the state.

Thank you for hearing this piece of legislation. Creating avenues for parents to
relinquish newborns in a way that protects both the oarents and the newborns
should lessen the odds of finding babies abandoned in dumpsters or empty

parking lots.


http://www.akwouenslobby.org

FRANK H. MURKOWDKI,

DEPARTVEN- OF HEALTHAND o 0 sicss
SOCIAL'SERVICES s iasmn s o
OFFICE Oh CHILDRENS SERVICES

April 24. 2006

Honorable Representative Gabrielle LeDoux

Alaska State Legislature
late Capitol, Room 112
Juneau, AK 99801-1182

Dear Representative LeDoux:

Thank you for your work this legislative session on House Bill 322. Passage of this bill
ma> prevent harm to some infants as it allows a parent to safely surrender their child

without fcarofcf.ninal prosecution.

The Office of Loildren’s Services supports HB 322 and is interested in collaborating with
you on new state 'aw that would provide an infant who may otherwise be abused or
neglected with the opportunity for a stable and loving home.

Thank you for your commitment to Alaska's children and their families.

Deputy Commissioner

GOVERNOR

dlvi e



FISCAL NOTE

STATE OF AL/SKA Fiscal Note Number:
2006 LEGISLATIVE SESSION Bill Version: HB322-DHSS-0CS-04-24-06
() Publish Date:
Revision Late/Time (Note if correction): Dept. Affected: Health  Social Sei vices
) INFANTS SAFELY SURRENDERED BY A : , :
Title PARENT SHORTLY AFTER BIRTH RDU Children’s Services
Component Family Preservation
Sper sor LEDOUX
Requester HOUSE (HES) Component No. 1628
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 2011 FY 2012
Personal Services
Travel
Contractual 100.0 100.0 100.0 100 0 100.0 100.0
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING ..mg ... 199,0 . 100,0. 109-P 10, h 100.0

k _ PITAL EXPENDITURE?

ICHANGE IN REVENUf J2L
(Thousands of Dollars)
1002 Federal Receipts

1003 GF Match
1004 GF 100.0 100.0 1000 100.0 100.0 100.0

1037 GF/Mental Health

Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)
TOTAL 100.0 100.0 100.0 100.0 100.0 100.0

Estimate of any current year (FY2006) c 0 s t:

Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:
POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page ifnecessary)

This bill provides for the safe surrender of infants whereby the parent may not be criminally
prosecuted fo. surrendering an infant in the manner described.

Drawing on other states' experience with similar laws, the OCS believes that adequate public
education is key to success. If the desired effect of this bill is to stop abandonment of babies,
the public needs to be made aware of the options. This fisc; 1note would cover estimated
costs for a campaign that provides for media advertising, brochures, posters, etc., to be
distributed in hospitals, clinics, doctors' offices, public assistance offices, and other public
areas. Estimated costs are based on similar campaigns and promotions managed within OCS.

Prepared by: Tammy Sandoval. Deputy Commissioner Phone 465-3191
Division Office of Children'? Services Date/Tima 04/21/2006
Approved by: Karleen Jackson. Commissioner Da-w m m
Agency Department of Health and Social Services
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Representative Kevin Meyer

HOUSE DISTRICT 30

SPONSOR STATEMENT
HB 323

"An Act relating to material witnesses; amending Rule 58.1, Alaska rules
of Civil Procedure, and Rule 204, Alaska Rules of Appellate Procedure; and
providing for an effective date."

Writlen in Alaska’s constitution is an acknowledgement of an individual’s freedom and
an individual’s corresponding obligation to our state. Striking a balance between the
needs of society to prosecute crime, the rights of a defendant to witnesses on their behalf
and the right of an individual to be free from unreasonable arrest is the central issue in

House Bill 323 Detention of Material Witnesses.

A material witness is a “witness whose testimony is crucial to either the defense or
prosecution,”' Regrettably, citizens do n t aiways come forward to fulfill their
“corresponding obligations" as a witness during the investigation or prosecution of a
crime. Nearly all states and the federal government have adopted statutes dealing with the
pretrial confinement of material witnesses and hB 323 set" the guidelines and protections
for issuing a material witness order in the state of Alaska.

Giving the court system the ability to compel a person to testify protects be i the needs of
society and the rights of the individual. For law enforcement officials, material witnesses
can be the deciding factor in bringing indictments and prosecuting crime. For defendants,
a material witness order can ensure that testimony crucial to thei; defense is offered. For
individuals, the process in HB 323 protects them from unreasonable arrests or

confinement.

HB 323 attempts to balance these competing interests to give law enforcement officials
tools to fight crime and individuals testimony crucial to their defense.

1Black’s Law Dictionary 826 (5lhcd. abridged 1983)

Emuil: Representative.Kevin Meyer@ legis.sUitev.ak.us « Toll Free: (866) 465-4945
Session: State Capitol, Juneau. Alu.skJaBAM r*f&" "M L.; (907) 465-4945 Fax: (907) 46.5-3476
Interim: 716 W. 4th Ave., Anchorage. Alaska 99501-2133 « Phone: (907) 269-0199 Fax: (907) 269 0197
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Representative Kevin M eyer

HOUSE DISTRICT 30

MEMORANDUM

DATE: January 9, 2006

Representative Kevin Meyer
FROM: Mike Pawlowski

RE: Sectional Analysis for 11B 323
(Version No. 24 - LS1198\G)

As a preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statemer of its
contents. If you would like an interpretation of the bill as it may apply to a particular set

of circumstances, please adv ise.

Section 1 Adds a new section authorizing a prosecuting attorney or defen .e attome> >

apply to the superior court for an order compelling a person to appear at a material
witness hearing under certain circumstances. Authorises the Superior Court o issue an
order to appear, an arrest with a warrant, and an arrest without a warrant. E tablishes
procedures for a material witness hearing. Spcciries restrictions on and con litions of the
confinement or release of a material witness. Entitles a material witness to ,ces provided
in Rule 7, Alaska Rules of Administration. Authorizes a material witness lo apply to the
court for an order directing that a deposition be taken, and specifies the appealable nature

of a material witness ord—

Section 2. Gives the court of appeals appellate jurisdiction in actions and proceeding
issued under section 1

Section 3. Requires the office of public advocacy to provide legal representation to
material witnesses.

Section 4. Adds an indirect court rule amendment to Alaska Rules of Civil Procedure.

Section 5. Specifies an effective date of July 1, 2006.

Email: Represcntative_Kevin_Mever@ U-gis.state.ak.us « Toll Free: (866) 465-4945
Session: State Capitol, Juneau, Alaska 99801-1182 « Phone: (907) 465-4945 Fux: (907) 465-3476
Interim: 716 W. 4th Avc., Anchorage, Alaska 99501 2133 « Phone: (907) 269-0199 Fax: (907) 269-0197
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REPORT AND RECOMMENDATIONS
RELATING TO MATERIAL WITNESSES

NEW JERSEY LAW REVISION COMMISSION
15 Washington Street
Newark, New Jersey 07102
(201)648-4575

C:\rpts\matwit.doc



INTRODUCTION

The New Jersey material witness statute authorizes a judge to detain a person

believed to be a material witness to a crime.1l The statute, enacted in 1898, is not written
in plain English and docs not address the problems posed by the arrest and confinement
of material witnesses who are often innocent witnesses to crimes. The material witness
statute implicates the right of citizens to remain free from unreasonable arrest, and the
states need to prosecute crime. The present material witness statute does not protect
either the citizen’ or ti e state's interest as the decision in State v. Misik discussed below
makes clear. The right of innocent citizens to remain free, as well as the need to
prosecute crime, are serious matters requiring fair and well-balanced legislation. The
New Jersey Law Revision Commission recommends the repeal of the present material

witness statute and the adoption of its proposed statute.

In State v. Misik. 238 N.J. Super. 367 (Law Div. 1989), the court found that a
warrant issued under the material witness statute violated the Fourth and Fourteenth
Amendments of the United States Constitution, and article 1, paragraph 1 of the New
Jersey Constitution, because the statute failed to require a pre-deprivation hearing and to
prescribe other procedural safeguards to enforce due process requirements.2 The court
prescribed guidelines to implement the statute consistent with the federal and New Jersey
constitutions. The court recommended that the Supreme Court promulgate rules or that
"the legislature enact auditional statutory provisions in order to carry out the mandate of

the Due Process Clause of both the federal and state constitutions.” id. at 385.

The Supreme Court Committee on Criminal Practice is considering the issue, but

has not yet recommended a rule.-* Because the guidelines that would make the material
witness statute meet constitutional concerns raise issues of substantive law, the
legislature, not the Supreme Court, is the proper forum to establish the guidelines. The
rule-making power of the Supreme Court is limited to procedural issues. N. J. Const, art.
IV, ° Il, A 3. Even if the court rule deals with some matters of substance, it cannot treat

1 The term "material witness statute” refers fo N.J.S. %162-2, NJ.S. 2A:162-3 and N.J.S.
2A:162-4. The key provision, N.J.S. 2A: 162-2, provides: "Every judge and magistrate shall, when in his
judgment the ends of justice so require, bind by recognizance with sufficient surety, any persor. who shall
declare against another person for any crime punishable by death or imprisonment in state prison, or any
person who can give testimony against any person so accused of any such crime, whether the offender be
arrested, emprisoned. bailed or not." N.J.S. 2A: 162-3 mainly concerns the conditions of confinement;

N.J.S. 2A: 162-4 requires the county to pay the witness a fee of $3 per day of confinement.

The fourth amendment provides: "The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the

place to be searched, and the persons or things to be seired.” U.S. Const, amend. IV.
The fourteenth amendment provides in pertinent part tlr.t "nor shall any State deprive any person

of h'f | liberty, or property, without due process of law ...." U.S. Const, amend. XIV.
Article 1, paragraph | of the New Jersey Constitution provides: "All persons are by nature free

and independent, and have certain natural and unalienable rights, among which are those of enjoying and
defending life and liberty, of acquiring, possessing, and protecting properly, and of pursuing and
obtaining safety and happiness." N.J Const,art. I, A 1

The existing court rule. R. 3:26-3, merely reiterates the broad language of N.J.S. 2A: 162-2.



the range of substantive issues or employ the range of remedies available to legislation.
Moreover, to rely on the Supreme Court Committee on Criminal Practice to amend the
existing court rule >nmaterial witnesses to rectify the constitutional defects of a statute is

an abdication of legislative responsibility.

The Commission identified several procedural and substantive problems in the
material witness statute: N.J.S. 2A: 162-2 through N.J.S. 2A: 162-4. First, N.J.S. 2A:162-
2 does not specify whether a criminal action must be pending before the state may apply
for a warrant to arrest a person alleged to be a material witness. The failure of the statute
to specify the preconditions for a warrant have engendered uncertainty as to wher the
statute is applicable. Second, the statute does not contain procedural safeguards to make
certain that the arrest nnd detention of the witness comply with federal and state
constitutional due process requirements. Third, while 2A:162-3 forbids lodging tuc
material witness in an ordinary jail, it does not require the court to impose the least
restrictive constraint to detain the witness. Fourth, 2A: 162-4 sets the payment of an
unreasonably low fee of $3 per day for detained witnesses The material witness statutes
do not deal with other issues such as warrantless arrests, finality of the order for purposes

of appeal and the effects of taking the witness's deposition.

The Commission examined the material witness statutes of other states, the case
law in New Jersey and the scholarly literature. None of the foreign material witness
statutes addressed all important issues. The Commission thus drafted a comprehensive
statute to regulate judicial orders directing the appearance or detention of a material
witness. The proposed statute has three objectives: (1) to suike a balance between the
need of the law enforcement community to prosecute crime and the right of the citizen
not charged with a crime to remain free from arrest, (2) to resolve the inconsistencies in
the common law, and (3) to establish the payment of a reasonable fee for confined
witnesses and create other procedural rules to effectuate the interests of the law

enforcement community and material witnesses.

The statute affords bo»h the state and the defendant the right to apply lor material
witness orders if ihree threshold requirements are met: (1) an indictment, accusation or
complaint for a crime is pending, or a criminal investigation before a grand jury is
pending (2) the alleged witness has information material to the pending criminal action
and (3) the alleged witness is unlikely to respond to a subpoena. The proposed statute
specifies the content of the application for a material witness order, and lists the rights
that must be afforded to a witness during a material witness hearing. In addition, the
proposed statute establishes standards of review for the issuance of material witness
orders, and sets the conditions nf release and of confinement. The statute permits police
officers to arrest an alleged material witness without a warrant in emergencies, but
requires them to bring the witness before a judge immediately after arrest. Finally, the
proposed statute increases to $40 per day the fee paid to detained witnesses, and gives
material witnesses additional rights such as the right to appeal and to modify the material

witness order.

Background



a. Material witness: definition and foreign law-

A material witness is "a witness whose testimony is crucial to either the defense
or prosecution.” Black's Law Dinionarv 826 (5th ed. abridged 1983). "In most states, he
may be required to furnish bond for his appearance and. for want of surety he may be
confined until he testifies." 1Id. A material witness often is an innocent observer of a
crime who happens to be in the wrong place at the wrong time. For example, a tourist
from California who witnesses a crime in Newark by chance and gives a report to the
police is a potential material witness in New Jersey. One court has observed that a
material witness is "an innocent citizen whose right to the full enjoyment of liberty is
threatened solely because of his potential usefulness as a witness for the government ...
the deprivation of liberty, although temporary by definition, can be measured in weeks or
even months.” Application of Cochran. 434 F. Supp. 1207, 1213 (D. Neb 1977).

Material witness statutes authorize the arrest and detention of alleged material
witnesses. Carlson, Jailing the Innocent: The Plight of the Material Witness. 55 lowa L.
Rev. 1 (1969). "Nearly all states and the federal government have enacted provisions
dealing with pretrial confinement of material witnesses." Carlson and Voelpel, Material
Witness and Material Injustice. 58 Wash. U. L. Q. I, 21 (1980). Witness laws are
justified under the concept that every citizen has a duty to testify. Hurtado v. United
States. 410 U.S. 578, 589 (1973). Most material witness statutes arc old. For example
the New Jersey material witness statutes derive from 1898. "(Wjhen dusted off and put
into operation, these archaic statutes result in innocent citizens spending weeks - even
months -- in custody.” Carlson and Voe'pel. Material Witnes: and Material Injustice. 58

Wash. L. Q. 1(1980).

Several states have developed modem legislation in the area of material witness
detention. Eg. Ariz. Rev. Stat. Ann. sec. 13-4083(b) (1989) (deposition of detained
witness requires discharge); Hawaii Rev. Stat. sec 835-2 (1988) (detention system based
on material witness order); and N.Y. Crim. Pro. L >w sec. 620.20 (McKinney 1984)
(detention system based on material witness order). However, notwithstanding this
legislative activity, most state statutes contain little or no procedural or substantive
protection for detained witnesses. Carlson and Voelpel, supra at 27. None of the newer
state statutes address the constitutional concerns taised in State v. Misik. or resolve the
procedural and substantive problems identified by the Commission. Thus none of the
material witness laws of foreign states provides a model to follow.

The federal material witness law also does not constitute a model law. The
federal law is not a single comprehensive statute. Rather, the federal material witness
law consists of a matrix of statutes and rules. 18 U.S.C. 3144 (1989)(release or detention
of a material witness): 18 U.S.C. 3142 (!989)(relcase or detention of a defendant
pending trial); 28 US.C. 1821 (1989)(witness fees); 18 U.S.C. 3006(a) (1989)
(assignment of counsel rule); Fed. R. Crim. P. 46 (release from custody); and Fed. R.
Crim. P. 15 (deposition of detained witness). In addition to being unduly complicated,
the federal statutes and rules fail to authorize the arrest of material witnesses. The



judiciary had to infer the power to arrest from the federal material witness statute. Bacon
v. United States. 449 F. 2d 933, 937 (9th Cir. 1971).

b. New Jersey law and State v. Misik

In Misik. a Superior Court judge issued a warrant for the arrest of Janos Misik as
a material witness pursuant to N.J.S. 2A:162-2 based on the ex parte application of a
detective of the New Jersey State Police. State v. Misik. 238 N. J. Super, at 371. The
application alleged that Misik had information concerning 'he commission of
environ™ antal crimes and that his arrest was necessary because he would not be available

for i ir by subpoena. Id-

The affidavit in support of the application confined the following allegations: (1)
Misik had knowledge that his employer, Petro v\ng Terminal Corporation, released
petroleum product into the Hackensack River, (2) Misik, though initially cooperative
with the police, had missed an appointment, (3) Misik was a foreigner selected of being
an illegal alien because he once failed to produce his "green card" to the police, (4) Misik
lived on a boat displaying a "for sale" sign, (5) Misik did not give the police the exact
location of his boat in the marina and (6) Misik had a criminal record for drug offenses.
State v Misik. 238 N. J. Super, at 371. No criminal action or proceeding against Petro
King Terminal Corporation was pending wncn the State applied for the arrest warrant.

The court held an in camera discussion with an assistant prosecutor concerning
the State's authority to obtain an ex parte arrest wr.rrani of Misik. The assistant
prosecutor maintained that the State had authority to arrest Misik without a warrant.
State v. Hand. 101 N. J. Super. 43, 55-56 (Law Div. i968) holds that a peace officer may
arrest without a warrant when he has a reasonable basis or probable cause to believe a
person is a material witness. The court then issued the warrant which authorized the
police to arrest Misik. The warrant required tne police to bri g Misik before the court
immediately after his arrest so that the court could inform Misik of his rights and the

nature of the proceedings.

The police arrested Misik the day the arrest watTant was issued and, contrary to
the court's order, brought Misik to the prosecutor’s office, not the court. State v. Misik.
238 N. J. Super, at 372. The police subjected Misik to a lengthy custodial interTOgat'on
and detained him overnight in jail where 'ne was treated like a prisoner contrary to N.J.S.
2A:162-3. The next morning Misik was brought to court handcuffed and in prison garb.
Stale v. Misik. 238 N. J. Super, at 372. Misik's attorney objected to the procedures
adopted by the court to issue the arrest warrant and requested leave to file a brief
challenging the constitutionality of the material witness statutes. The court released
Misik on his own recognizance, subject to the condition that he report weekly to the
prosecutor's office for one month, id. The court informed the prosecutor that if the State
did not convene a grand jury investigation of Petro King Terminal Corporation within
one month, the court would vacate the reporting requirement. Id. The court furthei



granted leave to Misik's attorney to file a brief challenging the constitutionality of the
material witness statute, id- at 373.

At the hearing, the court held that the federal and New Jersey constitutions
require that an alleged material witness be provided with notice and an opportunity to be
heard before being detained under the New Jersey material withess statute. State .
Misik. 238 N. J. Super, at 388. The court also held that a criminal action must be
pending against an accused before a person may le apprehended or detained as an
alleged material witness. M. In support of its holding, the court found that the "express
language of the statute compels the conclusion that a criminal action must be pending
against an accused before a court may sanction the detention of a person believed to be a
material witness.” id. at 375. The court also noted that "u is well-established that our
Rules do not give a prosecutor any pre-trial subpoena power independent of the grand
jury." Id. at 376. Consequently, Misik was free to lefuse to cooperate with the police.
Because the prosi cutor could not compel Misik’s appearance by subpoena absent a grand
jury investigation, the court found that the prosecutor had misused the mate lal witness

statute to detain and arrest Misik. id- at 377.

The court also found that Misik was deprived of his constitutionai rights under
both the federal and New Jersey constitutions. The judge stated that "Misik was arrested
without prior notice and an opportunity to be heard before he was arrested and
committed to jail", and thus found that the arrest and detention violated the due process
requirements of the Fourteenth Amendment of the United States Constitution and article
1, paragraph 1of the New Jersey Cons'itution. State v. Misik. 238 N. J. Super, at 377.
The court also stated that "it was patently unreasonable under the Fouith Amendment of
the United States Constitution to have arrested and detained Misik because of his refusal
to cooperate with the police.” Id- While the court found that the procedures followed to
arrest Misik violated the federal and New Jersey constitutions, the court did not hold that
the New Jersey material witness statute (N.J.S, 2A:162-2) was unconstitutional, id. at

384.

Because the statute is silent as to constitutional safeguards, the court looked to
federal and foreign state legislation fo* uiidance. E.g. 18 U.S.C. 03142 (e) and (0 and °
3144 (detention subject to clear an* c¢ nvincing evidence standard); N.Y. Crim. Pro.
Law. °620.30 (McKinney 1984) (order directs alleged material witness to appear at pre-
deprivation hearing); Neb. Rev. Stat. ° 29-507 (1989) (specifies the conditions of release
for material witnesses). The court, deciding the New Jersey statute could be rehabilitated
if procedural safeguards were established, then set forth a list of guidelines to fill the gap.
St™Mf v. Misik. 238 N. J. Super, at 385-86.

Most important, the court held that a person could not be arrested or detained as a
material witness unless the justification for the arrest or detention was based on probable
cause. The judge stated, "This court believes that at the very least a heavy burden of
proc f should be imposed upon the State whenever it decides it is necessary to seek
deten..on of an innocent person, not even a suspect, much less an accused." 1ji at 383.
The court cited Addington v. Texas. 441 U.S. 418 (i979) in support of its position. In



Addington, the United States Supreme Court established the "clear and convincing”
standard of proof to commit a person for mental care on an involuntary basis. The
United States Supreme Court stated, "The function of a standard of proof, as that concept
is embodied in the Due Process and in the realm of factfinding, is to "instruct the
factfinder concerning the degree of confidence our society thinks he should have in the
correctness of factual conclusions for a particular type of adjudication."” Addington v.
Texas. 441 U.S. at 423 (citation omitted). The court in Misik found that the interests at
stake in material witness proceedings are the liberty interests of an innocent citizen and
the State's need to gather evidence of crimes. The clear and convincing standard
allocates the risk of error to the state and thus minimizes the risk of erroneous decisions.
It also .eflects the value society places on individual liberty." id. at 426 (quoting
Tippett v. Maryland. 436 F. 2d 1153, 1166 (4th Cir. 1971)1. The court in Misik thus held
that the "dear and convincing" standard is constitutionally compelled for the arrest and

detention of material witnesses.

Prior to Misik. the two principal decisions on New Jersey material witness law
were State v. Price. 108 N. J. Super. 272 (Law Div. 19~0) and State v. Hand. 101 N. J.
Super. 43 (Law Div. 1968). When read together, Price. Hand and Misik do not
constitute a coherent statement of law on material witnesses, and therefore do not provide
clear guidelines to the court, prosecutor or defendant. The inconsistencies concern
primarily the right of the police to arrest a material witness without a warrant, and the
necessity of a pending criminal action to detain a material witness.

For example, the court in Price indicated that the police may not hold a potential
witness unless there is a pending criminal action against an accused. State v. Price. 108
N. J. Super, at 280-281. To the contrary, the court in Hand sanctions the detention of a
person believed to be a material witness despite the absence of any formal charges
against an accused. Stale 1. Hanu. 101 N. J. Super, at 56. The court in Misik held that a
pending crimina' action is necessary to obtain a material witness order. State 1 Misik.
238 N. J. Super, at 385. In addition, the court in Hand authorizes the warrantless arrest
of potential material witnesses. State v. Hand. 101 N. J. Super, at 56. The court in Misik
prohibits the warrantless arrest of potential material witnesses. State \. Misik. 238 N. J.
Super, at 388. The court in Misik stated that "under no circumstances may a person be
arrested or detained without court process ...." kL The decisions in Misik and Hand thus
directly contradict one another on this issue. Because Price. Hand and Misik are law
division opinions, each decision has equivalent legal weight anu thus the inconsistencies
generated by them unsettle the law on material witnesses.



PROPOSED STATUTE

20:104-1. Definitions

a. A material witness is a person who has information material to the
prosecution or defense of a crime.

b. A material witness order is a court order lixing conditions necess; ry to
secure the appearance of a person who is unlikely to respond to a subpoera and
who has information material to the prosecution or defense of a pending
indictment, accusation or complaint for a crime, or a criminal investigation before a

grand jury.
Source: New

COMMENT

This section defint- a material witness and a mateiial witness order. A material witness is a
person who has information crucial to the prosecution or defense. A material witness order is a court
order finding that a person is a material witness, and commanding the person to appear before the court.
A material witness order may not issue unless the court finds that: (1) a person is a material witness. (2)
the person is unlikely to respond to a subpoena and (3) there is a pending indictment, accusation or
complaint for a crime, or a criminal investigation befoi. a grand jury. The material witness statute
therefore does not apply to offenses that are not crimes. Sss, N.J.S. 2C:1-4(u) and 1-14(k). The inclusion
of definitions cures the defect noted by State v. Misik that the former statute did not define a material
witness or material witness order. State v. Misik. 238 N. J. Super. 367, 374 (Law Div. 1989)

2C:104-2. Application for material witness order

a. The Attoiney General, county prosecutor or defendant in a criminal
action may apply to a judge of the Superior Court for an order compelling a person
to appear at a material witness hearing, if there is probable cause to believe that (1)
the person has information material to the prosecution or defense of a pending
indictment, accusation or complaint for a crime, or a criminal investigation before a
grand jury, and (2) the person is unlikely to respond to 4§ subpoena. The
application may be accompanied bv an application for an ariest warrant when
there is probable cause to believe that the person will not appear at the material
witness hearing unless arrested.

b. The application shall include a copy of any pending indictment,
complaint or accusation and an affidavit containing: (1) th name and address of
the person alleged to be a material witness, (2) a summary of ihe facts believed to be
known by the alleged material witness and their relevance to the pending criminal
action or investigation, (3) a summary of the facts supporting the belief that the
person possesses information material to the pending criminal aelien or
investigation, and (4) a summary of the facts supporting the claim that the alleged

material witness is unlikely to respond to a subpoena.
c. If the application requests an arrest warrant, the affidavit shall set forth
why immediate arrest is necessary.

Source: 2A:162-2



COMMENT

Subsection (a) substantially changes the source section, which merely established the power to
bind material witnesses. Subsection (a) allows the Attorney General, county prosecutor or defendant to
apply to the Superior Court for a material witness order. The present statute does not give defendants the
right to apply for material witness orders. Subsection (a) gives defendants the right to secure the
testimony of witnesses t=>balance the powers of the State and defendants in criminal proceedings. The
federal statute and the laws of several fore'gn jurisdictions provide defendants the tight to obtain material
witness orders. 18 U.S.C. 3i44 (1989); Hawaii Rev. Stat. sec. 835-2(a)(1988); N.Y. Crim Pro. Law sec.
620.20 (1) (McKinney 1984); and N.C. Gen. Stat. sec. 15A-803(a)(1990).

The Superior Court may issue a material witness order when there is probable cause to believe
that: (1) there is a pending indictment, accusation, or complaint for a crime, or a criminal investigation
before a grand jury, (2) a person possesses information material to the pending criminal action and (3) the
person is unlikely to respond to a subpoena. These requirements derive from the guidelines prescribed by

stale \/ Misik. 238 N. J. Super, at 385-386.

However the requirements of this subsection differ in one important respect from the Misik
guidelines.  Misik limits applications for material witness orders to situations where a complaint,
indictment or accusation is pending. Subsection (a), in addition, allows applications where a grand jury
is conducting an investigation. The addition recognizes that a witness's testimony may be necessary to
determine the identity of the person to be indicted. To the extent that the present statute may not allow
the use of material witness orders in aid of grand jury investigations this section represents a change in
the law. Sfifi, State v. Price. 108 N. J. Super. 272, 280-281 (Law Div. 1970).

Subsection (b) requires the party making an application for a material witness order to provide
facts to the court establishing the need for the material witness order. The affidavit must contain a
summary of the facts believed to be known by the alleged material witness and their relevance to the
pending investigation. The affidavit also must contain a summary of facts showing that the person is
unlikely to respond to a subpoena, and a summary of facts supporting the affiant's belief that the person is
a material witness. The requirements of subsection (b) are intended to provide a court with information
needed to make an independent judgment on the application. Mere conclusory allegations do not satisfy
these requirements. When applicable, subsection (b) requires the application to include a copy of the

pending indictment, accusation or complaint.

Subsection (c) governs the special situation where the applicant seeks the arrest of the alleged
material witness. In this evem the application must establish that, without the arrest, the material

witness will not be available as a witness.

2C:104-3. Order to appear

a. |If there is probable cause to believe that a material witness order may
issue against the person named in the application, the judge may order the person
to appear at a hearing to determine whether the person should be adjudged a
material witness.

b. The order and a copy of the application shall be served personally upon
the alleged material witness at least 48 hours before the hearing, unless the judge
adjusts the time period for good cause, and shall advise the person of: (1) the time
and place of the hearing and (2) the right to be represented by an attorney and to
have an attorney appointed if the person cannot afford one.

Source: New



COMMENT
Subsection (a) identifies the standard of review governing an application for a material witness
order. The standard of review is the probable cause standard. To issue a material witness Older, the
judge must find that it is more probable than not that (he facts set forth in the application arc true.

Subsection (b) requires the party who obtains a material witness order to serve a copy of the
order and application upon the person named in the application. Service must take place at least 48 hours
before the hearing unless the judge enlarges or contracts the prescribed time period. The judge may alter
the prescribed time period if the party making the application for a material witness order demonstrates
that exigent circumstances justify a deviation from the prescribed time period. The order to appear
informs the alleged material witness of the time and place of the hearing and of the right to counsel.

2C:104-4. Arrest With Warrant

a. If there is clear and convincing evidence that the person named in the
application will not be available as a witness unless immediately arrested, the judge
may issue an arrest warrant. The arrest warrant shall require that the person be
brought before the court immediately after arrest. If the arrest does not take place
during regular court hours, the person shall be brought to the emergency-duty

Superior Court judge.
b. The judge shall inform the person of: (1) the reason for arrest, (2) the

time and place of the hearing to determine whether the person is a material witness,
and (3) the right to an attorney and to have an attorney appointed if the person
cannot afford one.

c. The judge shall set conditions for release, or if there is clear and
convincing evidence that the person will not be a»ailable as a witness unless
confined, the judge may order the person confined until the material witness
hearing which shall take place within 48 hours of the arrest.

Source: 2A:162-2

COMMENT

Subsection (a) establishes the standard of review that the judge applies to an application for an
arrest warrant. The standard of review is the “clear and convincing™ evidence standard. State v. Misik.
238 N. J. Super, at 386. The "clear and convincing" standard is the intermediate standard of proof
located between the preponderance of the evidence and reasonable doubt standards. Addington v, Texas.
441 U.S. 418, 423 (1979). While it is difficult to defi.te the term "clear and convincing" evidence
precisely, it denotes a rigorous level of proof. The "clear and convincing" standard of proof minimizes
the risk of erroneous decisions and reflects the value society places on individual liberty. Id. at 425
[quoting Tippett v. Maryland. 436 F. 2d 1153, 1166 (4th Cir. 1971)].

Subsection (a) also directs that the person be brought before the court immediately after arrest.
If the arrest takes place outside of regular court hours, the person must be brought before the emergency-
duty Superior Court judge. The purpose of this requirement is to make certain that the arrested person
has an immediate judicial review of the arrest. The statute does not specify a penalty for noncompliance
with the requirement to bring the arrested person before the court immediately after arrest, since a

violation of a court order is a contempt of court.

Subsection (b) requires the judge at this first appearance to inform the arrested person of the
time and place of the material witness hearing and the right to counsel.
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