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3200 Providence Drive Tel 907 562.2211
P 0  Box 196604 
Anchorage, Alaska 
99519-6604

February 22, 2005

The Honorable Tom Anderson 
Alaska State House of Representatives 
State Capitol (MS 3100)
Juneau, AK 99801-1182

Dear Representative Anderson:

I know you are aware that many interested parties have worked for quite some 
time to come lo agreement on legislation for the licensure of occupations relating 
to radiological technology, radiation therapy, and nuclear medicine technology. 
I’m pleased to inform you that as a result of those efforts, and the tremendous 
effort put forth by you and your staff, Providence Health System in Alaska 
supports HB 150.

I appreciate your willingness to work with Providence and all other interested 
parties to come up with a piece of legislation that reflects a commitment to quality 
improvement n. this facet of Alaska’s health care delivery. Thank you for giving 
us the opportunity to work on this legislation and our sincere appreciation goes to 
you for your patience.

Sinct ely,

Laurie Herman
Regional Director, Government Affairs



— Original Message—
From: Pearce, Clyde E 
Sant: Monday, January 23, 2006 9:22 AM 
To: Heath_Hilyard@legis.state.ak.us 
Subject: FW: Mis-Use of radiation

— Original Message......
From: Pearce, Clyde E
Sent: Friday, January 20, 2006 1:38 PM
To: ’djru@sphosp.com’
Subject: Mis-Use of radiation

T h e rev iew  o f  ca ses  is no t com ple te , bu t I u n d ers tan d  you  are  in a h u rry  to  o b ta in  th is 
in fo rm atio n  so am  send ing  it now .

M IS -U S E  O F  R A D IA T IO N  IN  A L A S K A  - 
F in d in g s from  R ad io log ical H ealth  In spections.

In A n c h o ra g e  a sm all c lin ic  u sing  un tra in ed  s ta f f  ex p o sed  p a tien ts  to  at least 64  tim es the 
am o u n t o f  ra lia tio n  requ ired  to o b ta in  a d iag n o stic  im age, b ecau se  the o p e ra to r had no  
idea w hat tech n iq u e  to  use  and h e r su p e rv iso r ad v ised  a  co rrec tiv e  m easu re  that ac tu a lly  
increased  the exposure . T he im age w as to ta lly  b lack  due  to  ex cess iv e  rad ia tio n , bu t her 
su p erv iso r ad v ised  her to  increase  the ex p o su re  b ecau se  a b lack  im age m ean t to  h e r that 
no t en o u g h  rad ia tio n  w as used. T he o p e ra to r w as ignoran t and  h er su p e rv iso r, and 
su p p o sed ly  " tra iner" , w as also  ignoran t o f  basic  im ag in g  concep ts . T h ere  is no w ay to 
tell h o w  m u ch  ex p o su re  the p a tien t ac tu a lly  rece iv ed , on ly  tha t it w as a t  le a s t  64  tim es 
m ore than  req u ired  for tha t first im age, based  on  re tro sp ec tiv e  te s tin g  by  the  R ad io lo g ica l 
H ealth  P ro g ra m .*

A patien t w as o v e r-ex p o sed  in P e te rs b u rg  also  because  no ap p lica b le  tech n iq u e  chart 
w as av a ilab le  and the o p era to r d id  not verify  the tech n iq u e  w as co rrec t p rio r to  m ak in g  
the ex p o su re . T h is  p ro b lem  o f  g u essin g  at tech n iq u es  has been  found  in app ro  m ately  
20%  o f  fac ilities  s ta tew ide .*

A facility  in F a irb a n k s  w as found to be u sin g  the " tech n iq u e  by g u ess"  ap p ro ach  and 
a fte r the  in sp ec to r co n d u c ted  a rep ea t an a ly sis  o f  th e ir d isca rd  file found  tha t 
ap p ro x im a te ly  h a lf  the im ages w ere  repeated  due  to o v e rex p o su re  o r  u n d erex p o su re . 
U n d erex p o su re  cau ses  ex cessiv e  ex p o su re  to p a tien ts  b ecau se  a lth o u g h  th ey  have  a lread y  
been  ex p o sed  th ey  m ust be ex p o sed  aga in  at a h ig h e r am o u n t in o rd e r to ach iev e  a 
d iag n o stic  im age.*

A facility  in F a irb a n k s  ro u tin e ly  ex p o ses  p a tien ts  to  ex cess iv e  am o u n ts  o f  rad ia tion  
because  the o p e ra to r does not k n o w  an a to m y  and  p o sitio n in g , re su ltin g  in repeated  
ex p o su res  in an  a ttem p t to  v isu a lize  the true na tu re  o f  the p a tie n t’s an a to m y . A skull 
ex am  can  be p erfo rm ed  in a  w ay that ex p o ses  the  eye lens to  tw en ty  tim es (20 ) as  m uch  
rad ia tio n  as th e  co rrec t m ethod , w h ile  r s in g  the sam e rad ia tio n  ex p o su re  tech n iq u e  for 
e ither. L ikew ise , a chest x -ray  p erfo rm ed  one w ay  cau ses  a w o m an 's  b reas ts  to rece iv e
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th irteen  (13) to  tw en ty -tw o  (2 2 ) tim es as m uch  rad ia tio n  even  th ough  the  sam e exac t 
e x p o su re  tech n iq u e  w o u ld  be used  e ith e r w ay. S ligh t m o d ifica tio n s o r e rro rs  in position  
re su lt in fa ilu re to  d em o n stra te  ana tom ica l featu res essen tia l to  en ab lin g  a p h y sic ian  to 
m ak e  a  co rrec t d iag n o sis , so that a so lid  b ack g ro u n d  k n o w led g e  o f  h u m an  an a to m y  and 
rad io g rap h ic  p o sitio n in g  is essen tia l to k eep ing  rad ia tio n  ex p o su res  low. T h is  e rro r is not 
co rrec ta b le  u sing  au to m ated  x -ray  m ach ines.*

T w o  fac ilities  in so u th east A lask a  (C ra ig  and P e te rs b u rg )  w ere  rou tine ly  ex p o s in g  
p a tien ts  to  b etw een  e ig h t (8) an d  ten  (10) tim es the am o u n t o f  rad ia tion  req u ired  fo r 
o p tim u m  im ages due  to  m ism a tch ed  film s and  screens. O ld film s w ith  o ld  screens 
req u ire  m ore  rad ia tio n  that the  n ew er rare ea rth  sc reen s w ith  g reen -sen s itiv e  film . 
H o w ev er, w hen  o ld  tech n o lo g y  (o ld  sc reen s) w as m ix ed  w ith  n ew  tech n o lo g y  (g reen  
sen s itiv e  ex trem ity  film ) the ex p o su res  are m uch  h ig h er th an  the old tech n o lo g y  a lone. 
E v en  usin g  m atch ed  film  and  sc reen s can cause  u n accep tab le  ex p o su re  leve ls  w hen  
sc reen s  d es ig n ed  for extrem ity  im ag in g  (im p ro v ed  d e ta ils , w 'th  h ig h er do se) a re  used  
in ap p ro p ria te ly  fo r ax ial body  p ro ced u res. T h is  e rro r is not co rrec tab le  u sing  au to m ated  
x -ray  m ach in es .

A  d ig itized  x -ray  m ach in e  b e in g  used  in E a g le  R iv e r  w as cau sin g  h ig h er ex p o su res  than 
th e  p rev io u sly  used film /screen  co m b in a tio n  because  the m ach ine w as no t ad ju sted  
p ro p e rly . U n like  film /sc reen  sy stem s, the o v er exposure’s w ere  not o b v io u s to the 
o p e ra to r because  the e lec tro n ic  system  au to m atica lly  ad ju sts  the im age no  m atte r w hat 
am o u n t o f  rad ia tio n  is used. A u tom atic  im ag in g  (C o m p u ted  rad io g rap h y  and  d ig ita l 
rad io g rap h y  u n its) has the P O T E N T IA L  to reduce ex p o su res , h o w ev er they  can  be 
o p e ra ted  at h ig h er ex p o su re  levels  than  is req u ired  for film  i f  not used properly .

A  facility  in J u n e a u  has been  reported  to ro u tin e ly  use fluo ro sco p y  to  p re -p rs itio n  
p a tie n t’s p rio r to ex p o sin g  a film  in the app aren t b e lie f  that th is red u ces rep ea ts  due  to 
p o s itio n in g  erro rs. T h is  ignores the fact tha t *he p a tien t has a lready  been ex p o sed  to  one 
o f  the h ig h est ex p o su re  p ro ced u res, in add ition  to  the fo llo w -u p  rad io g rap h y  exp o su res. 
F o llo w -u p  o f  th is  report w ill be conducted . T his e rro r is not co T e c tab le  u sin g  au to m ated  
x -ray  m ach ines.*

A p p ro x im a te ly  fo rty -e igh t (48 ) %  o f  fac ilities  arc u n ab le  to p rov ide d o cu m em atio n  that 
o p e ra to rs  a re  p rov ided  fac ility  spec ific  rad ia tion  safe ty  in stru c tio n s as req u ired  by A lask a  
rad ia tio n  co n tro l reg u la tio n s (18 A A C  85.430).

A  fac ility  in F a irb a n k s  had a gassy  x -ray  tube, but because  r  o th er the o p e ra to r n o r the 
o w n e r w ere  no t k n o w led g eab le  abou t the ch a rac te ris tic s  o f  g ass j tu b es  th is  w as m issed  
fo r a p ro lo n g ed  period  o f  tim e. G assy  tubes are in cap ab le  o f  p ro d u c in g  co n sis ten t ou tpu t, 
m ak in g  h igh  repeat ex p o su res  inev itab le . T h is  e rro r is no t co rrec tab le  u sing  au to m ated  x- 
ray  m ach ines.

A  fac ility  on th e  A la s k a  P e n in s u la  had tw o  op era to rs w ith  no form al tra in in g  in 
rad io lo g y  p rac tic in g  p o sitio n in g  and  ex p o su re  tech n iq u es by x -ray in g  each  o ther. T h is  is



illegal and  h azard o u s  to  th e  o p era to rs . T h is  e r ro r  is no t co rrec tab le  u sin g  a u to m a ted  x- 
ray  m ach in es .*

A p p ro x im a te ly  th irty -o n e  (3 1 ) p ercen t o f  fac ilities  do  no t have  a p ro c e sso r q u a lity  co n tro l 
p ro g ram . In c reasin g  ex p o su re  to  th e  p a tien ts  un til a  u seab le  im ag e is o b ta in ed  o ften  
co m p en sa te s  for p o o r p ro c e ss in g  co n d itio n s . T h is  in c reases  rep eat im ages, and  g rea tly  
in c reases  the  ex p o su res  b ey o n d  o p tim u m  req u irem en ts . D ev elo p er th a t is to o  co ld , low  
rep lacem en t rates, pH  e rro rs  and  co n tam in a tio n  o f  p ro cessin g  tanks co n trib u te  
s ig n ifican tly  to  ex cess iv e  ex p o su res . *

A p p ro x im a te ly  th irty -s ix  (3 6 ) p e rcen t o f  fac ilitie s  do  not perfo rm  rep ea t an a ly s is  o f  
sp o iled  im ages. R ep ea t an a ly s is  is req u ired  y federal law  for m am m o g rap h y , and  
en co u rag ed  fo r all im ag in g  p ro c ed u re s  to  id en tify  p ro b lem s that a re  co rrec ta b le  and  
in d ica tio n s  th a t a  m ach in e  m ay  need  repair. A s a resu lt o f  fa ilu re  to  reg u la rly  p erfo rm  
rep eat an a ly s is  in specti .s reveal that o ld  p ro ced u re s  p rev io u sly  re sp o n sib le  for h ig h e r 
ex p o su res  th an  n ecessa ry  co n tin u e  to  be fo llo w ed , w ith  no red u ctio n  in  ex p o su re  to  
p a tien ts  o r  op era to rs.*

F ac ilitie s  in K o d ia k ,  P e te rs b u rg  and J u n e a u  h ave  d em o n stra ted  lack o f  k n o w led g e  on 
h o w  to  use lead  sh ie ld in g  co rrec tly , re su ltin g  in  ex p o su re  to  rep ro d u c tiv e  o rg an s  th a t are 
up  to  o n e-h u n d red  (1 0 0 ) tim es  h ig h er th an  n ecessa ry  for the s tu d ) . A p ro n s  and  g lo v es  
s ig n ifican tly  reduce ex p o su re s  to  sh ie ld  a reas  an d  are  req u ired  b> reg u la tio n s . This e rro r 
is no t co rrec tab le  u sin g  au to m a ted  x -ray  m ach ines.*

A  facility  in P e te rs b u rg  d o cu m en ted  ac c id en ta l ex p o su re  o f  the  film  s to rag e  bin  to  
v is ib le  ligh t on  four d iffe ren t o ccas io n s , ca . s in g  a d irec t financial loss o f  ap p ro x im a te ly  
$ 4 ,000 . H ow e . er, in an  a ttem p t to  sa lv ag e  so m e o f  the loss sp o iled  film  w as used w hich  
had  b een  sen sitized  to  ligh t and  x -rays. T h is  re d u ces  im age co n trast and  can  m ask  
p a th o lo g ) , as w ell as  ch a n g in g  th e  film  re sp o n se  speed  so  that tech n iq u es  b eco m e  less 
p red ic tab le  and  ex p o su re  rep ea t ra te s  increase .

A  fac ility  in  G ird w o o d  e x p e rien ced  a fogged  film  bin and  the o p e ra to r had no  aw aren ess  
o f  the cau se  o f  th a ' p ro b lem  o r its im p lica tio n s  fo r d iag n o stic  accu racy .

In ap p ro p ria te  tech n iq u e  ch a rts  a re  p o sted  w h ich  cau ses  the w ro n g  tech n iq u es  to  be used 
and  in creases  the n u m b er o f  rep eat ex p o su res  in  e lev en  (11 ) percen t o f  facilities . O n 
in sp ec tio n s it is noi unusual to  find  a h igh  freq u en cy  g en e ra to r w h ere  rare  ea rth  sc reen s 
a re  used , g reen  sen sitiv e  film  is u sed , and  a 10:1 g rid  is in the tab le  o r w all m o u n ted  
ca sse tte  ho lder. B ut the facility  has po sted  a tech n iq u e  chart for a s in g le -p h ase  full w ave 
g en e ra to r u sin g  b lue  tu n g s ta te  sc reen s an d  b lue sen s itiv e  film  w ith  an  8:1 g rid . T here  is 
no  w ay  that the p o sted  tech n iq u es  w o u ld  w ork  w ith  the system  th ey  are using.

T w en ty  sev en  p ercen t (2 7 % ) o f  fac ilitie s  co n d u c t no rad ia tio n  safe ty  in -se rv ice  tra in in g , 
o r  req u ire  co n tin u in g  ed u ca tio n  fo r th e ir o p era to rs . T h is  is no t cu rren tly  req u ired  in the 
reg u la tio n s  yet m an y  n ew  d ev e lo p m e n ts  a ffec t ev en  o ld er fac ilities  that hav e  not ch an g ed  
th e ir  p ro ced u re s  o r eq u ip m en t in  m ay  years. O c cu p a tio n a l ex p o su re  lim its  have  been



low ered , b io lo g ica l e f fec ts  h av e  been  fo u n d  to  o ccu r at lo w er ex p o su res  th an  p rev io u sly  
b e lirv e , an d  som e s tan d ard  p ro c ed u re s  h av e  been  found  to  be in effec tiv e . T h is  e. o r is not 
co rr c tab le  u s in g  au to m ated  x -ray  m ach in es .*

T h irteen  (1 3 ) fa c ilitie s  fa iled  to  d em o n s tra te  ev id en ce  o f  co llim a tio n  o f  th e  x -iay  beam . 
B io log ica l e ffe  ;ts a re  d irec tly  re la ted  to  the s ize  and  vo lu m e o f  tissu e  ex p o se d  and 
irrad ia tion  o f  J j-^e a reas  o f  the  body , e sp ec ia lly  body  p arts  that ex ten d  b ey o n d  the s ize  o f  
the  film , cau s s u n n ec essa ry  ex p o su re  to  ad jacen t an a to m ica l o rg an s (in c lu d in g  
rep ro d u c tiv e  o rg an s). In ad d itio n , w h en  la rg e r am o u n ts  o f  tissue  a re  irrad ia ted  sca tte r is 
increased  v 'iiich  d im in ish e s  im ag e  co n tra s t an d  d iag n o stic  q u a lity  A m isse d  d iag n o sis  
can  resu lt fro m  ex cess iv e  sca tte r. O p e ra to rs  in c rease  their ex p o su re  to  sca tte r  w hen  m o re  
sca tte r is p ro d u ced . T h is e rro r is no t co rrec te d  by  using  au to m ated  x -ray  m ach in es  *

S even  (7) fac ilities  w ere  found  to  be ro u tin e ly  h o ld in g  p a tien ts  d u rin g  ex p o su re s  in stead  
o f  u sing  im m o b iliz in g  d ev ice s  o r  a  f. m ily  m em ber, i o r the p a tien t, and  fam ily  m em b er, 
the proc d u re  m ay  oe a o n e -tim e  ev en t, but fo r o p era to rs  w ho  ro u tin e ly  d o  th is it is a 
cu m u la tiv e  ex p o su re  to  them . T h e  p rim ary  so u rce  o f  rad ia tio n  ex p o su re  to  o p era to rs  is 
sca tte r fi tin the  p a tien t, an d  the  p rim ary  beam  is one  thousand  (1 0 0 0 ) tim e s  g rea te r than  
sca tte r rad ia tio n  at one m e te r  from  the patien t. T h is  am o u n ts  to a co n s id e rab le  ex p o su re  
to  operato rs.*

N u m ero u s fa ilu re s  o ccu r th a t arc not q u an tifiab le  in term s o f  ex p o su re  re ce iv ed  o r ex c ess  
d o lla rs  spen t.
E x am p les in c lu d e  fa ilu re  to  post a C A U T IO N  R A D IA T IO N  sign o n  a d o o r, w hich  
crea tes the  p o ten tia l for a v is ito r o r  p a tien t to  in ad v erten tly  en ter the  ro o m  w h ile  x -rays 
are p resen t, as  th ey  seek  a  re s tro o m  o r ex it.

th o s e  i te m s  n a r k e d  w ith  a n  a s te r i s k  (*) a r e  im p o r ta n t h i s t o r i c a l ly  a s  th e y  r e la t e d  to  a  
s t u d y p e r fo rm e d  h y  th e  U n iv e r s i t y  o f  M in n e s o ta  w h ic h  fo u n d  th a t o p e r a to r s  o f  m e d ic a l x- 
r a y  m a c h in e s  h a i l  th re e  t :,u e s  th e  b r e a s t  c a n c e r  r a te  o f  th e  g e n e r a l p u b l ic .  T h is  a p p l ie d  
o n ly  lo  th o se  w ho  p r a c t ic e d  u p  th ro u g h  th e  I940 's a n d  in to  th e  I950's, b u t  n o  lo n g e r  
a p p lie s  n a t io n a l ly  h ie  to  im p ro v e m e n ts  in  m e th o d s  a n d  p r o c e d u r e s  The ite m s  m a r k e d  
w ith  a n  a s t e r i s k  a n d  fo u n d  in  A la s k a  r e p r e s e n t  th o se  p r a c t ic e s  th a t h a v e  c h a n g e d  
n a t io n a lly , b u t p e r s is t  in  A la s k a . In  o th e r  w o rd s , w h i le  b r e a s t  c a n c e r  is  n o t sh o w n  to  
e x is t a t  a  h ig h e r  r a le  a m o n g  o p e r a to r s  u s in g  n e w e r  p ro c e d u r e s  ( th ir ty - n in e  s t a le s  r e q u ir e  
fo rm a l t r a in in g  o f o p e r a lo i  <) in  A la s k a  m a n y  o f  th e  sam e c o n d it io n s  th a t  c o n t r ib u t e d  to  
th a t p r o b le m  in  th e  I050's s t i l l  e x is ts , j  f u s e  in c lu d e  u s in g  e x c e s s iv e  x - ra y  b e am  s iz e s , 
lo w  en e rg y  h ig h  q u a n t i t y  e x p o s u re  te c h n iq u e s , n o  p r o c e s s in g  q u a l i t y  c o n t r o l p r o g r a m  no  
re p e a t a n a ly s is ,  o p e r a to r s  x - ra y in g  e a c h  o th e r , o p e r a to r s  r o u t in e ly  h o ld in g  p a t ie n t s  
d u r in g  e x p o su re s , in a p p ro p r ia te  u se  o f  f lu o ro s c o p y , a n d  la c k  o f  a p p r o p r ia te  te c h n iq u e  
c h a r ts .

F U R T H E R  C O M M E N T S :



E v ery  s ta te  has rad ia tio n  co n tro l reg u la tio n s  w h ich  reco g n ize  tha t a lth o u g h  th ere  is g reat 
v a lu e  in u s in e  io n iz in g  x -ray s  it can  be h aza rd o u s  to  p a tien ts  and  o p e ra to rs  i f  no t used  
w ise ly . T h e  N a tio n a l In s titu te  o f  E n v iro n m en ta l S c ien ces  has fo rm a lly  re  'rm e d  in 
2 0 0 5  that x -rad ia tio n  is  a  ca rc in o g en .

N e w  stu d y  re su lts , p re sen ted  by  co n tin u in g  ed u ca tio n  o ffe rin g s  in  A lask a  in 2005 , 
re v ea led  that the N a tio n a l In stitu te s  o f  H ealth  su b co m m ittee , B io lo g ica l E ffec ts  o f  
Io n iz in g  R ad ia tio n  (B E IR ) d isco v ered  g rea te r b io lo g ica l e ffec ts  from  x -ray s  than  had 
b een  b e liev ed  p re v io u s ly . T h is  re su lted  in  the  U S N u clear R eg u la to ry  C o m m iss io n , and 
m o st s ta tes , ad o p tin g  lo w er o ccu p a tio n a l ex p o su re  lim its  for o p era to rs . A lask a 's  cu rren t 
R ad ia tio n  C o n tro l re g u la tio n s  do  n o t re flec t th is new  research  find ing .

P ro p e r use  o f  lead  sh ie ld in g  can  red u ce  ex p o su re s  to rep ro d u c tiv e  o rg an s  as m u ch  a s  95%  
i f  u sed , acco rd in g  to  N C R P  R eport 34 , and  IC R P  R eport 16. I f  no t u sed , o f  co u rse , 
e x p o su re s  a re  co rre sp o n d in g ly  h ig h e r than  necessary .

A  n a tio n w id e  s tu d y  stiP  in p ro cess  is  being  co n d u c ted  by the R ad io lo g ica l H ealth  
P ro g ram  to ev a lu a te  fo u r q u estio n s:

1. A fte r im p lem en ta tio n  o f  the req u irem en t for o p era to rs  o f  m ed ica l x -ray  
eq u ip m en t to  be fo rm a lly  tra in ed  in y o u r  s ta le  did  y o u  ex p e rien ce  a  s ig n ifican t 
red u c tio n  o f  av a ila b le  q u a lified  o p e ra to rs?

2. A fte r im p lem en ta tio n  o f  the  req u irem en t fo r o p era to rs  o f  m ed ica l x-ray  
eq u ip m en t to  be fo rm a lly  tra in ed  in y o u r sta te  w as th ere  an  in c rease  in the 
sa la rie s  (th e re fo re  co s t) o f  im ag in g  se rv ices  d u e  to  tig h te r re s tr ic tio n s?

3. A fte r im p lem en ta tio n  o f  the req u irem en t for o p e ra to rs  o f  m ed ica l x-ray  
eq u ip m en t to  be fo rm a lly  tra in ed  in y o u r sta te  w ere th e re  any  o ffic es , c lin ics , 
o r  h o sp ita ls  c lo sed  as a re su lt o f  re s tr ic tio n s on  w ho co u ld  o p e ra te  the  x -ray  
eq u ip m en t?

4. A fte r im p lem en ta tio n  o f  the  req u irem en t for o p era to rs  o f  m ed ica l x-ray  
eq u ip m en t to  be fo rm a lly  tra ined  in y o u r sta te  w ere th ere  an y  in stan ces o f  
lim ited  o r lo ss  o f  access  by  p a tien ts  to  v ita lly  needed  im ag in g  se rv ices?

T o  d a te , ev e ry  re sp o n se  rece iv ed  has ind icated  no n e  o f  th ese  e ffec ts  o ccu rred  in a state. 
T w o  sta tes, C a lifo rn ia  an d  M ich ig an  in d ica ted  that there w ere  co st sav in g s that resu lted  
from  in creased  e ffic ien c ie s  b rough t ab o u t b y  req u irin g  o p era to rs  to  k n o w  w hat they w ere 
doing .

L ast y ea r th e re  w ere  tw o  rep o rts  on the  e ffec ts  o f  d iag n o stic  x -ray s  w h ich  ind icated  tha t a 
p e rcen tag e  o f  can ce rs  w e re  cau sed  by d iag n o stic  x -rays, and  that d iag n o stic  ex p o su re  
levels  as seen  in A lask a  w ere  sh o w n  to red u ce  in te llectual cap ac ity  o f  m en  ex p o sed  as 
in fan ts  in S w ed en . I w ill look  up the d e ta ils  on  p ercen tag es  and  re sea rc h e r i f  th is w o u ld  
be  help fu l. I b e liev e  the p e rcen tag es  w ere  that 5%  o f  all cancers w ere  d u e  to d iag n o stic  
x -rays, and  1% o f  d iag n o s tic  x -ray s  re su lted  in cancer... tw o  d iffe ren t w ay s o f  loo k in g  at 
the sam e data .



B reast can ce r is n o w  d e tec ted  m u ch  ea r lie r  th an  w as the  ca se  p rio r to  the federa i 
m am m o g rap h y  reg u la tio n s  w h ich  beg an  in 1994, w h ich  req u ires  e x ten s iv e  fo r r  al 
tra in in g  o f  o p e ra to rs , and  it has d em o n stra ted  c lea rly  tha t lives a re  sav ed  b ec au se  o f  the 
requ ired  h ig h e r  level o f  c o m p e te n cy  W h ile  it is less o b v io u s  th a t o th e r h ea lth ca re  
im ag in g  p ro c ed u re s  n ecessa rily  sav e  liv es  th e re  is a b u n Ja n t sc ien tific  ev id en c e  tha t 
rad ia tio n  is a  ca rc in o g en  an d  a m easu rab le  p o rtio n  o f  can cers  are cau sed  by  x -ray s.
W hat is less c lea r is w hat p ro p o rtio n  o f  th o se  can cers  caused  by x -ray s lead  to d is fig u rin g  
o r  dea th . N a tio n al s tan d a rd s  im p o sed  o n  m am m o g rap h e rs  in  A lask a  are  an a lo g o u s  to  a  
form  o f  " licen su re"  a lre ad y  in e ffec t to  a re s tr ic ted  seg m en t o f  o p e ra to rs  o f  x -ray  
m ach ines. F ederal law  p ro h ib its  an y o n e  p erfo rm in g  this p :o ced u re  w h o  has n o t 
co m p le ted  a  fo rm al tw o -y e a r p ro g ram , p assed  a n a tional ex am in a tio n , an d  a lso  co m p le ted  
forty  hours o f  form a! tra in in g  and  su p erv ised  c lin ica l ex p e rien ce  in m am m o g rap h y . T he 
latent p e rio d  b e tw een  rad ia tio n  ex p o su re  and  d isease  m ake it less o b v io u s  w h en  a c a n ce r 
is caused  by th e  rad ia tion . H o w e ' vr, in te rn a tio n a l re search  has co n firm ed  rep ea ted ly  tha t 
there is that co n n ec tio n . B y an a lo g y , th e re  is no  d o u b t that the  H o lo cau st in  E u ro p e  
occurred  ev en  th o u g h  m ost p eo p le  a liv e  to d ay  d id  no t p e rso n a lly  see  it. S im ila rly , there  
is no doub t th a t rad ia tio n  ab u se  ca u ses  can cer, even  w h en  m ost p eo p le  do  n o t ac tu a lly  see  
those cases. T h e re  is a lso  no  d o u b t th a t rad ia tio n  ab u se  o ccu rs  in A lask a , an d  lack  o f  
form al tra in in g  in h o w  to use  it co rrec tly  is a m a jo r fa c to r in that abuse .



From: P earce, C ly d e  E  [m ailto :C ly d e  P ea rcc@ h eaIth .s ta te .u k .u s] 
Sent. M onday , Jan u a ry  23,2006 1:59 PM 
Tc: H eath  H ilyard
Subject: C o sts  - A n o th e r p ersp ec tiv e  FY I

C o n cern s hav e  b e e  ra ised  ab o u t the co sts  o f  hea lth care  and  h o w  th ey  m ig h t rise  if  
o p era to rs  o f  x -ray  eq u ip m en t in A lask a  are req u ired  to  be fo rm a lly  tra in ed  in h o w  to use 
it safely . A lth o u g h  th ese  co n cern s  h av e  been  ad d ressed  in  o th er co m m u n ica tio n s , it is 
im p o rtan t to  also  co n s id e r the co sts  o f  no t requ iring  fo rm al tra in in g  o f  o p e ra to rs . T h e  
b e lie f  that im p lem en ta tio n  m igh t n eg a tiv e ly  im pact costs , w h ile  ig n o rin g  tha t fa ilu re  to 
im p lem en t has co s t im p lica tio n s needs to  be  add ressed . In o th e r w o rd s , w h e th e r o r no t 
H B  150 passes  there  are  co st co n sid era tio n s . There is no  free  lunch.

In any  b usiness the  p u b lic  is serv ed  by  o ffe rin g  a p ro d u c t o r se rv ice , an d  in ex c h an g e  that 
p u b lic  ag rees to  p ay  for the p ro d u c t o r  se rv ice  o ffered  i f  th ey  w an t to  h av e  it. T h ere  is an 
im p lied  o b lig a tio n  on the  part o f  the se lle r tha t the p roduct o r  se rv ice  is usefu l and  safe . 
T h e  cu sto m er ex p ec ts  u se fu ln e ss  and safe ty . P eop le  on ly  ca t in re s ta u ran ts  w h e re  th ey  
perce ive  the  food is safe  to eat. T hey  buy  c lo th in g  that th ey  e x p e c t w ill be u seab le  fo r a 
reaso n ab le  period  o f  tim e . W e ex p ec t the cars, co m p u te rs, tires , c lo th e s  d rie rs  and  o th er 
tech n o lo g y  to  o p e ra te  as ad v e rtised  and  to do  so w ith o u t ca u s in g  a tire  o r  the em iss io n  o f  
d a n g e r  j s  fum es in o u r hom es. W hen w e v is it a h ea lth care  p ra c titio n e r w e ex p ec t to 
receive  care that is co m p eten t an d  safe. W e do  not w ish  to  spend  m o n ey  on m eth o d s o r 
p ro ced u res that p ro v id e  no benefit.

In o rd e r fo r a b u sin ess  to  p ro v id e  usefu l and  safe  p ro d u c ts  there  a re  ce rta in  ac tio n s  they  
m ust take, so m e o f  w h ich  cost the  se lle r m oney. T here are  p ro c ed u re s  fo r c lean in g  po ts  
and  pans, to  m ak e them  safe  for the p rep ara tio n  o f  food I f  the  co o k  d ro p s  a s teak  on the 
flo o r it shou ld  no t be fed to  a cu sto m er, so it b eco m es a u se less  e x p e n se  to  the vendor. If  
a veh ic le  gas tank  ex p lo d es  on im pact o r a tire  fails at h igh  sp eed  the v en d o r m ust m ak e  
good  on any  sa les a lread y  m ade to  cu sto m ers , and d isco n tin u e  se llin g  tha t p ro d u c t until 
the prob lem  is fixed . T h is  rep resen ts  a  cost to  the m an u fac tu re r, an d  part o f  the co st o f  
operation . I f  a m an u fac tu re r o r v en d o r is u nab le  o r u n w illin g  to  p ay  the  co sts  to  p ro v id e  
a safe  and usefu l p ro d u c t they  sh o u ld  not be a llow ed  to  co n tin u e  in that b u sin ess . W hat 
u sually  h appens is that th ey  m eet the b asic  co sts  o f  d o in g  b u sin ess , and  p ass  th a t cost c.i 
to cu sto m ers  so that they  co n tin u e  to ea rn  su ffic ien t p ro fit to  stay  in  b u sin ess . 1 he po in t 
is, there are co sts  to  co n d u c tin g  bu sin ess  in a  safe  m anner, and  th o se  c o s ts  m ust be m et 
w h e th e r they  are p a id  d irec tly  by  the co m p an y  o r in d irec tly  th ro u g h  ch a rg es  to  the 
custom er.

W henever a  perso n  has m edica l im ag ing  perfo rm ed  in o rd e r to  ad d re ss  a h ea lth care  
co n cern  they  lik ew ise  ex p ec t that the p ro ced u re  perfo rm ed  w ill be usefu l and  safe . W ith 
rad ia tio n  it is not as  o b v io u s w hen  a p ro ced u re  is n e ith e r u sefu l n o r  safe , a s  it w o u ld  be 
w ith  a  tire tha t fa ils  o r a d ry e r tha t cau ses  a fire. U nsafe  p ro c ed u re s  m ay  cau se  cancer, 
but u sually  no t until years a fte r the exposu re . U nsafe  p ro ced u re s  can  cau se  rad ia tio n  
b u m s, ca tarac ts, sh o rten in g  o f  lifesp an  and  o th e r ad v e rse  h ea lth  e ffec ts . B ut th ese  all
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re su lt a fte r  so m e  d e la y  d u e  to  the  la ten t n a tu re  o f  rad ia tio n . A lso , m o s t h ea lth ca re  
p rac titio n e rs  d o  n o t h av e  th e  e d u c a tio n  o r  e x p e r ie n c e  to  rec o g n iz e  a  rad ia tio n  in ju ry  w hen  
th e y  see o n e , so  th a t e v e n  w h e n  the  e ffe c ts  o c c u r  p e o p le  ten d  n o t to  se e  them . B ut th e  
sc ie n tif ic  l ite ra tu re  a b o u n d s  w ith  d o c u m e n ta tio n  th a t th e se  e ffe c ts  o cc u r. A nd  th ey  o c c u r  
a t d ia g n o stic  le v e ls  o f  e x p o su re . A  c o m p e te n t p h y s ic ia n  has th e  tra in in g  to  m ake  
d ec is io n s  tha t w e ig h  th e  r isk s  a g a in s t the  b e n e fits  o f  e x p o su re  U su a lly , the  b e n e fits  and  
n ec ess ity  o f  re c e iv in g  th e  p ro c e d u re  o u t w e ig h  th e  r isk s , i f  w e a ssu m e  the  r isk s  a re  
"n o rm a l"  fo r th a t p ro c e d u re . The to rm al r isk s  o f  h a v in g  a  p e lv is  x -ray  a re  v e ry  sm a ll, 
w h e n  tha t p ro c e d u re  is p e rfo rm e d  u s in g  all o f  the  te c h n iq u e s  a n d  p ro c e d u re s  a v a ila b le  to 
m in im ize  ra d ia tio n  d o se  and  m a x im iz e  d ia g n o s tic  q u a lity . H o w e v er, w hen  e x p o su re  
d o se s  are  se v e ra l tim e s  h g h e r  than  o p tim u m , o r w h e n  d ia g n o s tic  q u a lity  is in a d e q u a te  the  
risk s  rise  e x p o n e n tia lly . A t so m e  p o in t th e  risk s  e x c e e d  th e  h ea lth  b en e fit, a n d  the  p a tien t 
w h o  is fu lly  in fo rm e d  m ig h t c h o o se  no t to  h av e  th a t te s t p e rfo rm e d .

A  p ra c titio n e r  w h o  h ire s  a lo w  w a g e  u n tra in e d  p e rso n  to  p e rfo rm  a c o m p lica ted  
p ro ce d u re , p re su m a b ly  to  k ee p  b u s in e ss  c o s ts  d o w n , a p p e a rs  to  b e  sa v in g  m on ey . 
H o w ev er, the  c o s ts  o f  p e rfo rm in g  th e  p ro ce d u re  in  a  sa fe  m a n n e r  tha t is usefu l 
(d ia g n o stic )  a re  w h a t th e y  a re . A n  o p e ra to r  w h o  d o e s  n o t k n o w  h o w  to  p e rfo rm  the  
p ro ce d u re  sa fe ly , c a n n o t re c o g n iz e  n o n -d ia g n c s tic  im ag es , and  d o e c n o t k n o w  h o w  to  
co rre c t fo r e rro rs  is  n o t s a v in g  the  e m p lo y e r  m o n ey . T h e  c o s ts  to  a ssu re  rea so n a b le  
sa fe ty  h av e  b een  b y p a s se d  by  th e  fac ility , bu t the  c o s ts  m u s t be m et. S o  w ho  p ay s  th e m ?
It is o b v io u s ly  th e  p a tie n t w h o  p ay s them . W hen  a  fac ility  cu ts  c o s ts  by  h irin g  
u n q u a lif ied  s ta f f  it is th e ir  c u s to m e rs  w h o  p ay  the  p ric e  o f  lack o f  sa fe ty . T h e  c u s to m e r 
p ay s every  tim e  th e  p ro c e d u re  m u st be  rep e a ted  a t a  d iffe re n t fac ility  b e c a u se  the  firs t x- 
ray  exam  w a s  in a d e q u a te . T h e  c u s to m e r  p ay s  e v e ry  tim e  they  a re  re -e x p o sed  b ec au se  the  
o p e ra to r  d id  no t u se  s ta n d a rd iz e d  p ro c e d u re s , e x p o su re  tab le s , o r  q u a lity  c o n tro l m e th o d s  
to  in su re  th e  p ro c e d u re  w a s  p e rfo rm e d  c o rre c tb ' th e  firs t tim e. T h e  c u s to m e r p ay s  e v e ry  
tim e  p a th o lo g y  is m iss e d  b ec au se  th e  im a g e s  w ere  in a d e q u a te  to  m ak e  a p ro p e r  
d iag n o sis . T h e  c u s to m e r  p ay s  w h e n e v e r they  d e v e lo p  a  ra d ia tio n  re la te d  d ise a se  su ch  as 
c a n c e r  o r c a ta ra c ts  b e c a u se  sa fe ty  w a s  no t p ro v id e d . T h e  c u s to m e r  p ay s w h e n e v e r p ro p e r  
tre a tm e n t m u st b e  d e la y e d  a n d  pain  e n d u re d  lo n g e r b ec au se  the  p ro c e d u re  w as not 
p e rfo rm e d  c o rre c tly . T h e  c u s to m e r  p ay s  w h e n  the  n e c e s sa ry  x -ray  e x a m  sh o u ld  e x p o se  a 
sm all part o f  the  b o d y , b u t a  m u c h  la rg e r  a re a  w as e x p o s e d  b ec au se  th e  o p e ra to r  w as 
a fra id  to  re s tr ic t th e  b ea m  s in ce  it m ig h t "cu t-o ff"  so m e  o f  the  im ag e . T h e  c u s to m e r  p ay s 
w h e n  the ir u n b o rn  b ab y  is e x p o sed  to  ra d ia tio n  u n n ec essa rily .

A n d  it no t ju s t  th e  c u s to m e r  w h o  m u st pay . A n  o p e ra to r  o f  x -ray  e q u ip m e n t w h o  d o es 
n o t u n d ers ta n d  h o w  to p e rfo rm  the  p ro c e d u re s  c o rre c tly  is e x p o s in g  h im  o r h e r s e lf  to  a 
rad io lo g ica l c a rc in o g e n  a t h ig h e r  lev e ls  than  i f  th e ir  w o rk  w as in a  n o n -rad ia tio n  
sp ec ia lty . W h en  th e  o p e ra to r  h o ld s  a  p a tien t w ith o u t u s in g  a lead  ap ro n , o r rep ea ts  
e x p o su re s  w h ich  in c re a se  th e ir  o w n  e x p o su re  to  sc a tte r  rad ia tio n , he  o r sh e  is n o t ac tin g  
in th e ir  o w n  b es t h ea lth  in te re s ts . T he  h ea lth  o f  the  o p e ra to r  sh o u ld  be a  c o n c e rn  fo r the  
o p e ra to r  a n d  for th e ir  fam ily  a s  w ell. E v e ry  fam ily  h o p e s  and  e x p e c ts  th e ir  p a re n t(s )  to  
w o rk  a long  and  p ro d u c tiv e  life  in w h a te v e r  fie ld  th e y  ch o se . O p e ra to rs  sh o u ld  no t b ea r 
the  c o s ts  fo r ra d ia tio n  a b u se  b e c a u se  th e ir  e m p lo y e r  w o u ld  no t a ssu n K  th e ir  resp o n s ib ility



to  in su re  th e  o p e ra to r  is fu lly  k n o w le d g e a b le  o f  th e ir  o w n  r isk s , o r  fac ility  s ta n d a rd s  a re  
n o t d e s ig n e d  to  m in im iz e  th o se  r isk s  to  the  lo w est p rac tica l level.

In th e  en d , th e  fac ility  doe:; n o t e v en  e sc a p e  p a y in g  th e  c o s ts  o f  ra d ia tio n  abu se .
In fo rm ed  p a tie n ts  sh a re  in fo rm a tio n , and  so m e  w ill no t v is it  c e r ta in  fac ilitie s  b ec au se  o f  
th e ir  rep u ta tio n . S tu d ie s  h av e  sh o w n  th a t »he c o s ts  o f  re q u ir in g  fu lly  c o m p e te n t o p era to rs  
can  b e  lo w er. T h e re  is p o te n tia l w a ste  in  h o w  m u c h  film , c h e m ic a ls , a n d  o th e r  su p p lie s  
a re  u sed  fo r m e d ic a l im ag in g . T h o se  c o s ts  in c rea se  w h e n  e x p o s u re s  a re  rep e a ted . A n  x - 
ray  tu b e  tha t L m isu sed  w ill c o s t sev era l th o u san d  d o lla rs  to  re p la c e  it, a n d  it can  be 
d e s tro y e d  in  a  few  e x p o su re s  i f  m isu sed . A  fac ility  in A la sk a  th a t d o c u m e n te d  film  
s to ra g e  e x p o s u re  in c id e n ts  sh o w e d  o v e r  fo u r th o u sa n d  d o lla rs  lo s t in w a s ted  film  ju s t  
from  im p ro p e r u se  o f  th e  d a rk ro o m . M issed  d ia g n o se s  an d  m isd ia g n o se s  a re  c a u se s  fo r 
legal a c tio n  a g a in s t fac ilitie s  and  staff. H o w  m an y  lo s t la w su its  d . es it tak e  to  m ak e  up  
the  J if fe re n c e  b e tw e e n  the  "co st"  o f  h irin g  a  p e rso n  w ith  no  u n d e rs ta n d in g  o r  c re d e n tia ls  
in m e d ic a l im a g in g  v e rsu s  a  fu lly  tra in e d , te s ted , an d  e x p e r ie n c e d  o p e ra to r?

T h e  b o tto m  line  is th a t th e re  is a co s t a sso c ia te d  w ith  p ro v id in g  sa fe ty . C u s to m e rs  e x p e c t 
sa fe ty  to be  an  in teg ra l c o m p o n e n t o f  th e ir  h ea lth  c a re . I f  th e  fac ility  d o e s  no t a ssu m e  
re sp o n s ib ili ty  fo r g u a ra n te e in g  sa fe ty  fo r th e ir  c u s to m e rs , th a t c o s t is s im p ly  p asse d  on  
d ire c tly  to  th e  c u s to m er. U n fo rtu n a te ly , th e re  is no  tru th  in p a c k a g in g . C u s to m e rs  o f  
m e d ic a l im a g in g  se rv ic e s  do  n o t u su a lly  k n o w  w h e n  re sp o n s ib ili ty  fo r th e ir  sa fe ty  h as 
be^n p asse d  d ire c tly  to them . C u s to m e rs  o f  m e d ic a l im a g in g  se rv ic e s  d o  n o t k n o w  h o w  
to  e v e n  e v a lu a te  the  sa fe ty  o f  th e  p ro c e d u re s  th e y  h av e . T h is  m a k e s  it a m ora l issu e , 
w h e n  the  c u s to m e r  is in n o  p o s itio n  to  e v a lu a te  th e ir  r isk s  it is  an  e sse n tia l resp o n s ib ility  
o f  th e  p ro v id e r  to ta k e  th o se  s tep s  necessary ' to  p ro te c t th e ir  c u s to m e rs , th a t is, p a tien ts . It 
is u n e th ic a l to  sh ift tha t b u rd en  to  p a tie n ts  b ased  o n  th e ir  ig n o ra n c e  o f  the  p rin c ip le  o f  
c a v e a t e m p to r  in  m ed ica l im ag in g .

I f  the  p ro v id e r  o f  h ea lth  c a re  p ro d u c ts  o r  se rv ic es  fa ils  to  tak e  tha t re sp o n s ib ili ty  th e ir  
s e n d e e s  re p re se n t fraud . I f  the  p ro v id e r  fails to  ac t re s p o n s ib ili ty  w h en  th e ir  se n d e e s  
h av e  su ch  p ro fo u n d  p o te n tia l h ea lth  r isk s , it b ec o m e s n e c e s sa ry  fo r so m e  o th e r  e n tity  to  
s tep  in to  a d v o c a te  fo r the  p u b lic . That e n tity  in  the  c a se  o f  H B  150 is s ta te  g o v e rn m en t.
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F I S C A L  N O T E

S T A T E  O F  A L A S K A  Fiscal N ote N um ber

2006 LEG ISLAT IVE SESSION Bill Version: HB321-LAW-CJL-M6-0(
() Publish D a t e : ________________________

R ev is ion  D a te /T im e (N o te  if CQTection ):___________ ______________ Dept Affected;_____________'A W ________
Title “An Act relating to high risk operation of a motor RDU CRIMINAL______________
vehlde, aircraft, or waiercrn'i while under the Influence,..; Compo, jnt Criminal Just ,:o litigation
Sponsor Repre ;entative Ramras___________________________  ________________________
Requestor House Judiciary______________________________________ Component No. _____________

E xp en d [i ures/Revenues_________________________________________ (T h o u s a n d s  o f  D o lla rs )
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Trave1 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

•••••••• SMtSSM tSM«««S sntsM t ••••••••
•••••••• •••••••• «««*••••
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•MSMM . . . . . . . . •••••••• m t m e
•••••••» HHWH

TOTAL OPERATING .............. *••••••• — *•••*

[CAPITAL EXPENDITURES__________ | | I I I i I

[CHANGE IN RE>M,>iUES ( ) j 1 | | | | |
FUND SOURCE   (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

•••••••• Mttssse

TOTAL .........•• . . . . . . . . •**•••*• j . . . . . . . . ...........

Estim ate of any cu rren t year (FY2006) co s t: 0.0
Mark th is box (X) If funding for th is bill Is Included In the  G ovem oi's  FY 2007 budget p ro p o sa l: | ~~|

POSITIONS
Full-time
Part-time
Temporary I

ANALYSIS: (Attach a separate page if necessary)
Th is bill am end s  A S  2 8 .3 5 .0 3 0  (M o to r V eh ic le s - O pera ting  a veh ic le , a irc ra ft o r  w a te rc ra ft while u n d e r the 
in flu e n c e ...) by doub ling  the m and a to ry  m inim um  sen ten ce  fo r d runk  driv ing if the b lo od  a lc o h o l con ten t (o r 
the equ iva len t a s  m ea su re d  b y  b re a th ) is .1 6  o r  m o ie . T he  m and a to ry  m in im um  fo r re fu sa l to be  te s ted  would 
a ls o  b e  doub led .

P a s s a g e  o f  this leg is la tion  will h a ve  an  indete rm ina te  fisca l im pact on  Law  b e c a u se  o ffe n d e rs  will b e  le s s  
like ly  to en te r a  p le a  with the in c re a se d  m and a to ry  p ena lty . Law  estim a te s  that at le a s t  h a lf the drunk driving ! 
c a s e s  cu rren tly  in vo lv e  a  b lo od  a lc o h o l con ten t o f  .1 6  and  ab ov e .

Prepared by: Kathryn Daughhetee, Dirjctor_______________________________________ Phone 465-3673
Division Administrative Sen/ices Division___________ Date/Time 1/16/06 11:04 AM

Approved by: Kathryn Daughhetee fo David Marquez, Attorney General_______  Date 1/16/2006
Agency Department of Law________________________________________
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F I S C A L  N O T E

2006 LEGISLATIVE SESSION Bill Version: HB321-OPS-AST-1-17-06
() Publish Date: _____________________

STATE OF ALASKA Fiscal Note Number ____________________

P ev .sio n  D ate/T im e (N ote if co rrection ):_______________________ Dept. Affected; Public Safety
Titlt Aggravated drunk driving that increases the_________RDU Alaska State Troopers

_______________amount of time lo be served_______________________ Component AST Detachments________
Sponsor Representative Ram ras___________________________ _____________________________________
Requester House Judiciary Committee_______________________ Component No. 23^5

Expenditures/Revenues_________________________________________ (T h o u s a n d s  o f  D o lla r s )
Note: Amounts do not include inflation unk s s  otherwise noted belcn ._____________________
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Sen/ices 
Travel 
Contractual 
Supplies 
Equipment 
..and & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

|CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) |~

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 | 0.0 0.0 0.0 0.0 0.0

E stim ate of any cu rren t y ea r (FY2006) co s t: 0 .0
Marto th is  box (X) If funding for th is  bill Is Included In the G overnor's FY 2006 budget p roposal: 

POSITIONS
Full-Ume
Part-time
Temporary

ANALYSIS: (Attach a separate page Hnecessary)
If p a s sed , this bill w ill p ro v id e  e n h a n c e d  ja il te rm s fo r  th o se  conv ic ted  o f  re fu s a l to subm it to a  chem ica l test 
a s  w ell a s  D riving U n d e r the In flu en ce  (D U I) w hen  their a lc o h o l le v e ls  a re  fo u nd  to  be  o v e r .1 6 0  while 
o pe ra ting  a  m o to r veh ic le .

W ith the in c re a se d  p en a lt ie s , it c an  be  re a s o n a b ly  expec ted  that the d e fe n d an t will m oun t a m uch m ore  
a g g re s s iv e  d e fe n se . A s a  re su lt , th e re  will be an  in c re a se  in c o u i . te s tim ony  tim e. T h e  cost a sso c ia te d  with 
this in c re a sed  cou rt tim e is e x trem e ly  va riab le  and  n ea rly  im poss ib le  to p red ic t. F o r  now , this c o s t w ou ld be 
a b so rb e d  by  utilizing ex is ting  re s o u rc e s  o f the d epa rtm en t.

Prepared by: Lieutc ian t Jam es Helgoe_______________________________________ Phone 907-2' i9-4t 12____
Division Alaska S tate Trooper.__________________________________________  Date/Time 1/17/T6 11:4* AM

Approved by: Commissioner William Tandeske______________________________ Date 1/17/2006
Agency Department of Public Safety_________________________________
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Representative Jay Ramras 
Co-Chair, House Resources 
V-Chair, Economic Develop. 

Tourism & Trade 
House State Affairs 

119 N. Cushman St. Suite 207 
Fairbanks, Alaska 99701 
Phone: '907) 452-1088 
Fax: (907) 452-1146

A l a s k a  S t a t e  L e g i s l a t u r e
While in Session

State Cap 'tn l, Room 104
Juneau, Alaska 99801-1182

Toll Free: (877) 465-3004

House District 10

(907) 465- 3004 
Fax: 465-2070

House of Representatives

Sponsor Statement
H B  3 2 1

"An Act relating to high risk operation of a motor vehicle, aircraft, or watercraft while under 
the influence of an alcoholic beverage, inhalant, or controlled substance and to refusal to 
submit to a ch’ .uical test."

T h is  bill p ro p o ses  new  sta tu to ry  language , w hich  ad d resses  to u g h e r D riv in g  U n d er the In flu en ce  
(D U I) law s. P resen tly , it is a c rim e in A lask a  to  o p era te  a v eh ic le  w ith  a b lo o d  a lcoho l level o f  08 
o r g reater. T h is  p ro p o sed  leg isla tion  w ou ld  not ch an g e  the cu rren t law , but w ou ld  crea te  an 
en h an ced  c n m e  o f  high risk  d riv in g  u nder the  in fluence. A person  co m m its  the c r im e  o f  high risk 
d riv in g  u nder the in fluence , if  it is d e te rm in ed  by a  ch em ica l test th a t a p e rso n ’s b lood  alcoho l 
co n cen tra tio n  (B A C ) is .16 o r g reater. A person  w ho is co n v ic ted  o f  high risk  D U I w o u ld  face 
d o u b le  the m in im u m  sen ten ces  o f  those co n v ic ted  o f  D U I. U n d er th is  leg is la tio n , sen ten c in g  fo r 
refusal to subm it to  a chem ica l test w ou ld  a lso  be m ade to u g h er, to co n c u r w ith  the h igh  risk  D U I 
sen tences.

C u rren t in fo rm atio n  from  the N ational H ighw ay  T raffic  S afe ty  A d m in is tra tio n  (N H T S A ) sh o w s that 
31 s ta tes  have a lread y  ad o p ted  law s d ea lin g  w ith  en h an ced  p en a lties  fo r h ig h -b lo o d  a lcoho l level 
d riv in g  o ffenses. T h e  N H T S A  also  reports  that o v e r  h a lf  o f  all a lco h o l-re la ted  fa ta litie s  inv o lv e  
so m eo n e w ith  a .15 B A C  o r h igher. T h e  h ig h -risk  d riv e r p ro v is io n  o f  th is b ill w ill take c le a r  aim  
ag a in st the m ost eg reg io u s  d ru n k  d riv in g  o ffen d ers , p ro v id in g  s tiffe r  p en a lties  is a legal rem ed y  to  
b ring  their num f ms dow n . A s w e have seen  from  the n eed le ss  and  trag ic  in c id en ts  th a t have 
o ccu rred  in the In te rio r th is su m m er now  is the tim e fo r A lask a  to add ress s tric te r p en a lties  fo r 
h ig h cr-risk  d riv in g  u n d er the in fluence.

T h is leg isla tion  is part o f  a full approach  to  im p ro v e  a lcoho l m an ag em en t in A laska . E arlie r 
leg isla tion  in tro d u ced , w h ich  has been sig n ed  in to  law , in v o lv ed  renew al o f  a lcoho l se rv e r ed u ca tio n  
cards. T m s leg isla tio n  a llo w s p ro fessio n al serv ers to  renew  th e ir a lcoho l se rv er ed u ca tio n  ca rd s , by 
d em o n stra tin g  th e ir kn o w led g e  by  passin g  the w ritten  test w ith o u t h av ing  to re take the in tro d u c to ry  
course .

Representative_Jay_Ramras@legis.state.ak.us

mailto:Representative_Jay_Ramras@legis.state.ak.us


Representative Jay Ramras 
Co-Chair, House Resources 
V-Chair, Economic Develop. 
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House State Affairs 

119 N. Cushman St. Suite 207 
Fairbanks, Alaska 99701 
Phone: (907) 452-1088 

Fax: (907) 452-1146

A l a s k a  S t a t e  L e g i s l a t u r e While in Session 
State Capitol, Room 104 

Juneau, Alaska 99801-1182
(907) 465- 3004 
Fax: 465-2070 

Toll Free: (877) 465-3004

House District 10

House of Representatives

Sectional Summary 
HB 321/High Risk DUI 

Work Order 24-LS1099\G

n Act relating to high risk operation of a motor vehicle, aircraft, or watercraft while under 
the influence of an alcoholic beverage, inhalant, or controlled substance and to refusal to 
submit to a chemical test."

Section 1. A S 2 8 .3 5 .0 3 0 (b ) S tates that w hen the  court finds th a t a d e fen d an t had a  B A C  o f  0 .16  
o r  g re a te r  the  c o u rt sha ll im p o se  a m in im u m  sentence o f  im p riso n m en t as fo llow s:

(i) no t less than 144 co n secu tiv e  hours and a tin e  o f  not less than $1 ,5 0 0  if  it is a first 
o ffen se ;

(ii)  n o t less than 4 0  days and a fine o f  not less than  $3 ,0 0 0  if the person  has been 
prev iously  o n v ic ted  once;

(iii)  n o t le^s than 80 days and a fine o f no t less than p4,000 if  the person  has 
p re v io u s ly  been  co n v ic ted  tw ice;

(iv ) n o t less than 140 days and  a fine o f n o t less than $ 5 ,0 0 0  if  the person  has 
p re v io u s ly  been co n v ic ted  th ree tim es and is not su b jec t to  fe lo n y  D U I charges;

(v ) no t less than 3 6 0  days and a fine o f  not less than  $ 7 ,0 0 0  if the  person  has been 
c o n v ic te d  four o r  m ore tim es and is no t sub ject to  fe lony  D U I charges.

Section 2. A °  8 .3 5 .0 3 0 (k ) T ech n ica l am endm en t.

Section 3. AS 2 8 .3 5 .0 3 2 (g ) Increases m .n im u m  sen tencing  req u irem en ts  ‘o r the  c rim e  o f 
re fu sa l to  su b m it to a ch em ica l test to the sam e as those  im posed  in sec tion  I, u n d er AS 
2 8 .3 5 .0 3 0 (b ).

Representative_Jay_Ramras@legis.state.ak.us
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N ationa l Conference o f State Legislatures

N ationa l H ighw ay T ra ff c Safety A dm in is tra tion

S t^ c e  H ig h  BAC L aw s 
D e c e m b e r  2 0 0 4

This c h a rt Is based  on Appendix A from "E v a lu a tb n  of M inneso ta 's High BAC la w ,"  a repo rt issued  by th e  National 
Highway Traffic S afety  A dm inistration show ing th e  s ta tu s  of S ta te  High BAC law s as of a s  of Jan u ary  1, 2002. The 
c h a rt w as updated  th rough  Jan u ary  10, 2005 using th e  jo in t NCSL/NCSL Legislative Tracking D atabase .

State High-BAC Standards and Penalties

S ta te
High
BAC

Illeg 'J 
Per Se 
BAC

Enhanced  Penalty for High-BAC O ffenses

Arizona .15 .08 If high BAC, m andato ry  Jail .10 consecutive days; all but 10 consecutive days 
m ay be su sp en d ed  if screen  "g /tre a tm en t program  com pleted. M andatory 10 
consecutive days for s ta n d a r  1st o ffense; all but 24 consecutive hours m ay 
be su sp en d ed  if com plete sc re e n in g /tre a tm e n t. Jurisdictions m ay pr >vide 
work re lease  program  afte r 48  consecutive hours in jail for high-BAC 
offenders vs. 24 consecu tive hours for o the r offenders. Jurisdictions also m ay 
provide hom e m onitoring p rogram  a f te r  15 consecutive days In Jail for high- 
BAC vs. 24 consecu tive  hours. Maximum 6 m onths (with 30 consecutive days) 
vs. 6 m onths (10 consecu tive  days). M andatory minimum fine $250 and 
$250 a s se ssm e n t vs. $250. Upon conviction, 12-m onth adm inistra tive 
Ignition Interlock requ ired  (o r court m ay require) for high-BAC offenders afte r 
license suspension  en d s  or conviction, w hichever is la ter vs. no requ irem ent.

A rkansas .15 .08 For adm in istra tive  license susp en sio n , hlgh-f C offenders receive 180 days 
suspension o r 30 days suspension  followed by 150 days restric ted  driving 
privileges vs. 120 days suspension  with restric ted  license. R estricted license 
can be available to all 1st o ffenders. C ourt can  order ignition Interlock.

California

Ijl

.20 .08

i

Court m ay consider BAC = .20  as a special factor in Imposing enhanced  
sanctions and determ ining w hether to  g ran t probation  and m ay give high BAC 
“heigh tened  consideration" in o rdering an ignition Interlock up to  3 y ears . In 
counties with licensed alcohol ed u catio n /

counseling program , offenders placed on probation with high BAC m ust 
participa te In program  for ar le a s t 6 m on ths vs. 3 m onths.

Colorado .15

20

08

(

For s ta te 's  m andato ry  tre a tm e n t/sc re en in g  program  for all offenders, 
a ssessm en t tool recom m ends Level I If BAC 3. 15; ju d g e , how ever, h as  
discretion. If BAC = .20 : m andato ry  90 days Jail (10 days If participa te in 
alcohol e d u c a tio n /trea tm e n t p rogram ) vs. 5 days un less participate in 
arogram . $500-1500  fine vs. $ 3 0 0 -1 ,0 0 0 . 60-120  days (m andato ry  60) 
rom m unity service vs. 48 -96  hours (m an d a to ry  48). A dm inistrative licensing 
ictlon for BAC > .20: com pletion of alcohol education  or trea tm e n t program  
equlred  for license re in s ta te m e n t. If driving un d er th e  Influence (DWI)

http://www.ncsl.org/programs/lis/Dui/highbac.htm I /nm nnc
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k h a rg e  Is reduced  to  th e  le sse r ch a rg e  of driving while Im paired, an d  If BAC 
= 20 , then  "b e ca u se  of such aggravating  factor,"  san c tio n s Im posed m ust be 

||for (g re a te r)  DWI offense.

C onnecticut .16 .08 120 days adm in istra tive  d river license suspension  vs. 90 days, bu t all 
o ffenders m ay obtain  restric ted  license afte r 30 days.

Linder s ta te 's  diversion program , com pletion of pre-trial rehablllta tion/alcohol 
education resu lts  In d ism issal. I'B A C  = .16, offender a tte n d s  m ore se ssions 
at h igher cost than o th e r  offenders.

D elaw are f l 6

.20

.08 BAC = .16: no t autom atically  eligible, but can apply, for "F irst O ffense 
Election ‘’rocess" (dism issal o f crim inal ch a rg es  upon com pletion of 
ed u c a tio n /trea tm e n t p rog ram ). BAC = .20: DMV conducts "ch arac te r 
review" (re ferences an d  interview) prior to reinstating  license.

Florida .20 .08 Fine $500- $1 ,000  vs. $250 -$500 . Maximum 9 m onths jail vs. 6 m onths. 
Judge canno t accep t guilty plea to le sse r offense.

G eorgia .15 .08 Court canno t accep t nolo co n ten d ere  plea If violate Illegal p er se  law and BAC
= .15.

Idaho .20 .08

1

M andatory m inim um  10 davs jail (beginning with 48 consecutive hours) vs. 
no m andato ry  m inim um ; m axim um  l  year vs. 6 m onths. Fine up to $2 ,000  
vs. $1 ,000 . M andatory m inim um  1 y ea r  driver license court suspension  afte r 
re lease  from confinem ent vs. m andato ry  m inim um  30 days suspension  
followed by restric ted  license for 60 -1 5 0  days.

Illinois .15

.20

(.08
1

BAC one of several criteria for ass ig n m en t to  “risk ca tegory" for com pletion of ji 
tre a tm e n t p rogram  for license re in s ta te m e n t: BAC < .15  = minimal risk (10 
hours education ); .15-. 19 BAC = m o d era te  risk (10 hours education  and  12 
t r u r s  early  In tervention); BAC = .20 = significant risk (10  hou rs education 
and 20 hours tre a tm e n t) . High risk m ultiple offenders m ust receive = 75 
hours of trea tm e n t lor re in sta tem en t.

Indiana

i

.15 .08 BAC = .15 Is a Class B felony. M aximum fine $5000  vs. $500. Maximum jail 
1 ><-'a r  VC. 60 days.

Iowa .15 .08 High-BAC offenders excluded from  deferred  ju d g m e n t o r se n ten c e  generally  1 
available to 1st offender.1:. M andatory m inim um  48 hours Jail vs. no 
m andato ry  jail. M andatoiy m inim um  $500 fine. For o th e r offenders, ! 
m inim um  Is $500 , or $1 ,000  If personal injury o r property  d am ag e crash .
However, court m ay o rder unpaid com m unity service in lieu of fine.

Kentucky 18 1
j!i

.08 BAC = .18 Is one of several "aggravating  circum stances"; enhanced  penalty  Is 
m andatory  minimum 4 days jail, which "shall no t be su sp en d ed , p robated , 
conditionally discharged, o r su b jec t to  any  o th e r form of early re lease ."  Must 
also be deta ined  4 hours afte r a rre s t. O ther 1st offenders m ust receive one of 
.he following: $200-$500  fine, 48  hours-30  days Jail o r com m unity labor, or 
18 hours-30  days com m unity service.

Louisiana 15 08
i

i
c

Mandatory 48 hours 1 prior to  probation . For o th e r  1st o ffenders, In lieu of 
nlnim um  10 days Jail, m ay partic ipate in su b stan ce  abuse/d rive r 
m provem ent program  an d  1) se rv e  2 days jail, or 2) perform  4 days 
om m unity  service.

jMalne | . 15 08 Ilf
||n

la n d a to ry  minimum 48 hours jail prior to  probation a lternatives vs. no 
nandatory  jail.

jM innesota | . 20 08 IlFffectlve 1 /1 /2 0 0 1 , DWI o fenses a re  categorized  Into th re e  d eg reas based  on 
Nthe num ber of aggravating  factors p resen t, which include a prior DWI offense, 
BAC > .20, and driving with p assen g e r < 16 y ea rs  old and > 36 m onths

http://www.ncsl.org/prognms/lis/Dui/highbac.htm l /o/'Jtw;

http://www.ncsl.org/prognms/lis/Dui/highbac.htm
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J

younger th a n  driver. Criminal penalties If high BAC only agg ravating  factor, 
I.e., second  d eg re e  DWI. Include m axim um  jail 1 y ea r  vs. 9 0  days, m andatory  
m inim um  fir a  $900 vs. $210  m axim um  fine $3 ,000  vs. $700 . If BAC > .20 
court also m ay im pose additional penalty  a s se ss m e n t of $1 ,000 . In addition, 
court m ay s ta y  se n ten c e  ex cep t license revocation if offender subm its to level 
of ca re  recom m ended  In requ ired  chem ical u se  a s se ssm e n t report. Court 
m u st o rder high-BAC offenders person  to  subm it to  recom m ended  level of 
care. M andatory "hold for court": un less m axim um  ball Is im posed afte r 
a rre s t, high-BAC offender re leased  from jail only If ag re e  to  absta in  from 
alcohol with daily electron ic alcohol m onitoring. M andatory adm inistrative 
pre-conviction llc e rse  revocation 180 days (30  days hard  revocation) vs. 90 
days (15  d ay s hard ), m andato ry  po' -conviction license revocation 50 days 
(30 d ay s hard  revocation) vs. 30 d ay s  (15 days h ard ). A dm inistrative p la te  
Im poundm ent equal to  license revocation period If BAC = .20.

Missouri .15 .08 Upon conviction, th e  court m u st o rd er offender to com plete su b stan ce  ab u se  
program . For p ersons with adm in istra tive  p e r  se  violations, driving privileges 
cannot be resto red  until successfully com plete p rogram . For cause , court may 
modify but m ay not w aive th is  requ irem ent if BAC > .15

M ontana .18 .08 Court m ay restric t driving to  vehicle with Ignition Interlock device, if device Is 
reasonab ly  available, for BAC = .18.

Nevada .18 .08 O ffenders with BAC = .18 m u st be ev a lu a ted  fo>- alcohol/drug abuse prior to 
sen tencing , w ith $100 fee. Also se rv e  m inim um  2 days Jail o r 48 hours 
com m unity service. O th er 1st o ffenders m ay receive su sp en d ed  se n ten c e  If 
participa te In tre a tm e n t p rogram  bu t m ust se rv e  1 day  Jail o r 48 hours 
com m unity service.

New
H am pshire

.16 .08 Class A m isdem eanor vs. violation. Up to 1 y ea r  jail vs. no jail. M andatory 
m inim um  fine $500 vs $350; m axim um  $2 ,000  vs. $1 ,000 . M andatory 
m inim um  1 y e a r  license revocation  vs. 90 days. A dm inistrative revocation of 
reg istra tion  of vehicle reg is te red  to  offender revoked for sa m e  period as  
license revocation; hardsh ip  reg istra tion  available vs. no revocation. May 
receive conditional d ischarge, which m ay Include up to  50 hours com m unity 
service. j

(New Mexico J.16 .08 M andatory m inim um  4 8  consecutive hours jail vs. no m andato ry  jail.

North Carolina .15

16

.08

1

Person convicted with BAC = .15  m ust com plete substance  ab u se  a s se ssm e n t 
and tre a tm e n t p rogram , if indicated, to  re in s ta te  license. BAC = .1C 
considered g ro ss  im pairm ent and  an agg ravating  factor in sen tenc ing ; level of 
punishm ent is de term ined  by w eighting aggravating  and  m itigating factors. 
Mso, to  obtain restric ted  license after hard  suspension , Ignition Interlock m ust 
se Installed for one y ear, and driving with BAC = .04 prohibited.

Ohio 17 08
c
M andatory Jail tim e doubled from  3 consecutive days (m ay  a tten d  3 
'onsecu tive  d ay s  d river's  in tervention  program  in lieu of jail) to  6 days (m ay 
ittend  program  for 3 d ay s  In lieu of 3 days Jail bu t m ust se rve 3 days jail).

Oklahoma 15 08 I
V
f
d
n
d
a
ji

n addition to o th e r  penalties for all offenders, offenders convicted of driving 
vlth BAC = .15 receive m an d ato ry  m inim um  28 days inpa tien t trea tm e n t, 
ollowed by m inim um  1 y ea r of supervision, periodic te s tin g , an d  a fte rcare  a t 
e fe n d an t's  expense , 480  hours of com m unity service following afte rcare , and 
lin im um  30 d ay s Ignition interlock device. This shall no t " p 'e d u d e  the  
e fe n d an t being charged  or punished  un d er o th e r  DWI s ta tu te s ."  Note: For 
ny type of DWI o ^ e n se , probation  before judgm en t available. D eferred 
jd g m en t also available upe.n guilty plea If com plete alcohol/drug program .

II II II I

http://www.ncsl.org/programs/lis/Dui/highbac.htm 1/9/2006
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Rhode Island .15 .08 In c o n tra s t to  .10 = BAC < .15 , offenders with BAC = .15 receive $500  fine 
vs. $100 -$300  fine, 20 -60  hours public com m unity  restitu tion  an d /o r  
im prisonm ent for up to  1 year vs. 10-60 hours public com m unity  restitu tion  
an d /o r im prisonm ent for up to  1 year. Note: .08  < BAC < .10 Is a civil 
offense.

S outh  D akota .17 .08 Courts m ust require  p re-sen tencing  alcohol eva lua tions vs. no  such 
requ irem en t

T ennessee .20 .08 M andatory minimum 7 consecutive d ay s  of Jail vs. 48 consecu tive  hou rs It 
ap p ears  th a t in certain  counties with m ore th an  100,000 resid en ts , co u rt m ay 
allow 200  hours com m ur.'ty  service In lieu of Jail te rm .

Utah .16 .08 As an a lte rn a tiv e  to  im prisonm ent or com m unity  serv ice, an o ffender m ay be 
allowed to  participate in hom e confinem ent electronic m onitoring program ; 
alcohol te sting  m ay be p art of p rogram . Court also  m ay o rder alcohol o r  drug 
tre a tm e n t and m ay require Ignition interlock a s  condition of p robation . For 
each of th e se  sanctions court m u st give rea so n s  on record  if n o ( 
im posed /o rdered  If o ffender had BAC > .16.

Virginia .15 .08 M andatory m inim um  J*H: 5 days if BAC .15 - .20 ; 10 d ay s  If BAC > .20 ; no 
m andato ry  minimum If BAC < .15 . Ignition Interlock requ ired  for any high 
BAC offense. First offender m ay a tten d  Virginia Alcohol S afety  Action 
Program  (VASAP) to obtain  restric ted  license. BAC = .20  is one of several 
criteria used to indicate longer and  m ore in tensive education .

W ashington .15 .08 M andatory minimum 2 days Jail or 30 d ay s electronic hom e m onitoring vs. 24 
hours or 15 days for s tandard  offense. Igniuon interlock device (a f te r  license 
suspension  or revocation period) not less than  1 year vs. court d iscre tion . 
M andatory m inim um  fine $925 vs. $685. M andatory co u rt d river license 
su spension /revocation  1 y ea r vs. 90 days. D eferred p rosecu tion  program  for 
all 1st offenders resu lts In issuance of 5 -y ea r  p robationary  license and 
dism issal of charge upon com pletion of 2 -y ea r  tre a tm e n t p rogram . C ourt 
m ust o rd er lonitlon Interlock if BAC = .15.

W isconsin .17

20

26

08 Fine penalties for persons convicted of 3rd, 4 th , and  5th DWI a re  doubled If 
BAC .17-. 199, tripled if BAC .20-.249 , and  quadrupled  If BAC = .25. The law 
does not include enhanced  penalties for high-BAC 1st o ffenders. Wisconsin 
aw  also provides th a t if BAC is known (for first o r su b se q u en t o ffenses), the 
court shall consider th a t level a s  a factor in sen tenc ing ."

S ources: Appendix A from  "Evaluation of M innesota's High BAC Law," issued by the Naticnal Highway Traffic Safety 
A dm inistration; 5 0 -s ta te  bill search es for 2002, 2003 and  2004 via jo in t NCSL/NHT5A bill tracking d a ta b a se ; W estlaw 
se a rc h e s ; L„xls search es.____________________________________________________________________________________________
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T r a f f i c  T e c h
T e c h n o l o g y  T r a n s f e r  

S e r ie s

N um ber 248 M ay 20b 1

Enhanced Sanctions For Higher Bacs 
A Summary Of States’ Laws

E n h an ced  san c tio n s fo r d riv e rs  c e  tv icted  a second  o r th ird  tim e for D riv ing  U n d e r th e  In flu en ce  (D L 'l) 
h av e  been in p lace  for m any  years. R ecen tly , m any  sta tes have co n sid ered  h a r d  c o r e  o ffen d e rs  as those 
d riv e rs  w h o  are a rres ted  w ith  h igh  b lo o d  a lcoho l co n cen tra tio n  (F A C s). T w e n ty -n in e  s ta te s  have a 
s ta tu te , reg u la tio n , or ru le  that p ro v id es  for differe» *ial treatmcn» for D U I o ffen d e rs  w ith  h ig h e r B A C s 
(th an  the s ta te 's  s tan d a rd  illegal lim it) such  as . 15 o r .20 B A C s, even  for d riv ers  w ho  are  First tim e 
o ffen d ers .

T h e  N a tio n a l H ighw ay  T ra ffic  S afe ty  A d m in is tra tio n  (N H T S A ) sp o n so red  a  s tu d y  by P reu sse r R esearch  
G ro '.p  to ex a m in e  w h e th e r th ese  h ig h er san c tio n s fo r h ig h er B A C s are e ffec tiv e  in re d u c in g  DUI 
rec id iv ism  and a lco h o l-re la ted  c ra sh es  in se lec ted  states. T he study  w ill d o cu m en t ho w  the law  is being 
en fo rced  and  any  p ro b lem s the  sta tes are h av ing  in im p lem en ting  oi en fo rc in g  the law . T h e  first s tep  in 
th is  p ro jec t is to su m m arize  the  high B A C  sy stem s in the 29 states.

Enactment of Systems
M ost o f  the 29 s ta te s  en ac ted  th e ir h igh  B A C  sta tu tes s ince  1990. T en sta les  have  im p le m e n ted  law s 
s in ce  1998, and  five  m ore s ta tes  recen tly  have stren g th en ed  their ex isting  high B A C  san c tio n s . S om e 
s ta te s  no ted w id esp read  pub lic  sup p o rt for the  leg islation  and  m ost states rep o rted  little  o p p o sitio n .

S ta te s  w ith  m o i. ex ten s iv e  or m ore recen t san c tio n s  repo rted  h igher levels o f  p u b lic ity  ab o u t the 
san c tio n s. Jail o r v eh ic le -b ased  san c tio n s , in p articu la r, received  co n sid erab le  p re ss  a tte n tio n  in som e 
s ta tes .

S ta tes  d efin e  h ig h  B A C  in v ario u s  w ays and the  th resh o ld  ranges from  . 15 to .20  B A C . S o m e states 
se lec ted  the av e rag e  B A C  o f  o ffen d e rs  as the th resho ld . O th e r slates set th e  th resh o ld  at d o u b le  the legal 
B A C  lim it.

Types of Sanctions for First Offenders
T he ty p es  o f  san c tio n s  fo r high B A C  first o ffen d ers  include the fo llow ing:

•  L o n g er or m ore  in ten siv e  ed u ca tio n  o r trea tm ent
•  A dditional o r  en h an ced  d riv e r san c tio n s  such  as ja il, license sanctions, o r fines
•  Use o f  v eh ic le  san c tio n s su ch  as ign ition  in terlocks and  vehicle p late  im p o u n d m en t

Implementation Concerns

http://www.nhtsa.dot. gov/people/outreach/traftech/TT24f,.htm 7/21/2005
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M ost s ta tes  rep o rted  few  p ro b lem s w ith  im p lem en tin g  high B A C  san c tio n s . S ev era l n o ted  co n cern s  that 
inc lude:

•  H igh  B A C  san c tio n s  m ay fu rth e r co m p lica te  an a lready  co m p lica ted  D U I system
• H ig h er san c tio n s  m ay  in crease  the n u m b er o f  B A C  test re fu sa ls  at tim e  o f  arrest
•  C o u rts  an d /o r p ro secu to rs  m ay  a llo w  h igh  B A C  o ffen d ers  to p lead  d o w n  to  a lo w er ch a rg e
•  C o u rts  m ay  v iew  the  h igh  B A C  p en a ltie s  as b u rd en so m e and  thus fail to im p o se  th e  pena lties
•  C o n ce rn s  ab o u t jail o v e rc ro w d in g  and  lim ited  av a ilab ility  o f  trea tm en t fac ilities  m ay lim it the 

e ffec tiv en e ss  o f  th ese  ja il san c tio n s .

29 States with Enhanced Sanctions for Higher BACs

State High
BAC

Standard
BAC

State High
BAC

Standard
BAC

Arkansas .18 | .10 Maine .15 .08
Arizona || .18 .10 Minnesota .20 .10
California || .20 .08 | Nevada .18 .10
Colorado . 15/.20 .10 New

Hampshire .16 .08
Connecticut .16 .10 New Mexico .16 .08
Delaware . 16/.20 .10 North

Carolina .15/.16 .08
Florida .20 .08 Ohio .17 .10
Georgia .15 .10 [Oklahoma .15 .10
Idaho .20 .08 ||Rhode Island .15 .08
Illinois . 15/.20 .08 South Dakota .17 .10
Indiana .I.i .10 Tennessee .20 .10
Iowa .15 .10 Virginia .20 .08
Kansas .15 .08 ||Washington .15 || .08
Kentucky . 1 8  jj .08 || Wisconsin . 17/.20/.251| .10
Louisiana .15 10 |

H O W  T O  O R D E R

F or a co p y  o f  E v a lu a t i o n  o f  E n h a n c e d  S a n c t io n s  f o r  H ig h e r  H A C s : S u m m a r y  o f  S ta te s '  I.aw s(2 6  
pag es p lu s  ap p en d ices), w rite  to  the O ffice  o f  R esearch  and  T ra ffic  R ecords, N H T S A , N T S -3 1 . 4 0 0  
S ev en th  S treet, S .W .. W ash in g to n , D .C . 205 9 0 , fax (202) 3 66-7096 , o r  d o w n lo ad  from  
h ttp :/ / w w yv .n h tsa .d o t.g n v  A m y B ern in g  w as the co n trac t m an ag er for th is p ro jec t.

U.S. Department

http://www.nhtsa.dot.gov/people/out/each/traftech/TT248.htm 7/21/2005
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of Transportation 
National Highway 
Traffic Safety 
Administration
400 Seventh Street. S.W. NTS-31 
Washington, DC 20590

Traffic Tech is a  p u b lica tio n  to  d issem in a te  in form ation  abou t tra ffic  safe ty  p ro g ram s, includ ing  
ev a lu a tio n s , in n o v a tiv e  p ro g ram s, an d  new  pub lications. Feel free to  co p y  it as you  w ish.

If y ou  w o u ld  like to  rece iv e  a co p y  con tac t:

L inda  C o sg ro v e , P h .D ., E d ito r, E valu a tio n  S ta ff  
T ra ffic  S afe ty  P ro g ram s 
(202) 3 6 6 -2 7 5 9 , fax  (2 0 2 ) 3 6 6 -7 0 9 6  
E -M A IL : lco sg ro v e@ n h tsa .d o t.g o v

http://www.nhtsa.dot.go people/outreach/traftech/TT248.htm 7/2I/2005
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T h e JU D IC IA R Y  C om m i iee considered : HB 322

H O U SE  B IL L  NO. 322 S A F E  SU R R E N D E R  O F  BA B IES

"A n  Act re la tin g  to in fan ts  who re  safely su rre n d e re d  by a p a re n t sh o rtly  a f te r  b ir th ."
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F I S C A L  N O T E

STATE OF ALASKA
2006 LEG IS LA T IV E SESSION

Revision Date/Time (Note if correction):
Title Infants Safely S urrendered  by a  Parent

Sponsor
R equester

Shortly After Birth

Dept. Affected:
^RDL _______
Com ponent ________

Fiscal Note Number
Bill Version:
() Publish Date:

HB 322 (JUD)
4/26/2006

H SS

LeDoux
HJUD C om ponent No.

Expenditures/Revenuet __________________________
Note: Amounts d o  not include inflation un less  otherw ise noted below

(Thousands of Doilars)

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & S tructures 
Grants & Claims 
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | | I I I I

CHANGE IN REVENUES ( ) | | | | |

FUND SOURCE (Thousands of Dollars)
1002 Federal R eceipts
1003 GF Match
1004 GF
1005 GF/Program  R eceipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate  o f any  c u rre n t y e a r  (FY2006) 
M ark th is box  (X) if fu n d in g  for th is  bill

POSITIONS

co st:
r 's  FY 2007 b u d g e t p ro p ris  in c lu d ed  In th e  G overno >sal:

Fult-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary/

Prepared by:
Division

Approved by:
Agency

Shalon Szymanski Phone 907-465-6841
House Judiciary Committee

Rep. Lesil McGuire. Chair

Date/Time 04/26/06 3:45 p.m.

Date 4/26/2006
House Judiciary Committee
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A l a s k a  S t a t e  L e g is l a t u r e

SESSION ADDRESS 
Alaska Stale Capitol 
Juneau, AK 90801 - 1182 
(907)465-2487 
Fax (907) 465-4956

R e p r e s e n t a t i v e  G a b r i e l l e  L e D o u x

INTERIM ADDkESS 
112 Mill Bay Road 
Kodiak, AK 99615 

(907) 486-8872 
Fax (907)486-5264

S P O N S O R  S T A T E M E N T

HB 322
“An Act relating to infants who are safely surrendered by a parent shortly after birth.”
T his is a bill tha t w ill a llo w  p aren ts  to sa fe ly  su rren d e r an in fan t sh o rtly  a f te r  b irth  w ith o u t fear 
o f  being  c r im in a lly  p ro secu ted . T h e  p aren t m ay , w ithou t ex p ressin g  an in ten t to re tu rn  fo r  the 
in fan t, leave the  in fan t in the  p hysical cu sto d y  o f  a person  w h o  the parent re aso n ab ly  b e lieves is 
a peace o fficer, a p h y sic ian  o r hosp ita l em p lo y ee  in a hosp ita l o r hospital em erg en cy  room , o r a 
v o lu n tee r w ith  or e m p lo y ee  o f  a fire  sta tion  o r em erg en cy  m edica l serv ice  w ho  is p erfo rm in g  
ac tiv itie s  w ith in  the  sco p e  o f  the v o lu n te e r’s o r  em p lo y e e ’s fire  serv ices o f  em erg en cy  m edical 
serv ices du ties.

T here  are s im ila r  law s in o th e r  s ta te s  and this is a w ay o f  er -ou rag in g  p eo p le  to n o t abandon  
in fan ts in a w ay  tha t co u ld  lead to  in jury  o r  death . A reco rd  re g a rd in g  the su rre n d e r o f  an infan t 
is con fid en tia l and  not su b jec t to  pub lic  inspection .

Representative_Gabrielle_LeDoux@legis.state.ak. us

mailto:Representative_Gabrielle_LeDoux@legis.state.ak
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ME MOR ANDUM A pril 2 1 , 20 0 6

SUBJECT: S ectional (C S H B  322( )(W o rk  O rd e r No. 2 4 -L S 1 1 10\F))

TO: R ep resen ta tiv e  G ab rie lle  L eD oux  
A ttn: C hristine

FROM Jean  M. M ischel 
L eg is la tiv e  C nun

You have req u es ted  a sec tiona l su m m ary  o f  the ab o v e -d esc rib ed  b ill.

A s a p re lim in ary  m atter, n o te  that a sectional su m m ary  o f  a bill sh o u ld  n o t be co n sid e red  
an au th o rita tiv e  in te rp re ta tio n  o f  the b ill and the b ill i tse lf  is the  best s ta tem en t o f  its 
co n ten ts . If you w o u ld  like an in terp re ta tion  o f  the b ill as it m ay ap p ly  to  a p a rticu la r set 
o f  c ircu m stan ces , p lease  advise.

Section 1. P ro v id es a short title.

Section 2. A dds a  new  sec tion  in title  11 p ro h ib itin g  th e  c rim in a l p rosecu tion  fo r 
su rren d erin g  a  ch ild  u nder A S 4 7 . 1 0 .0 P ' ' ' '  as ad d ed  b y  sec. 3 o f  th e  A ct.

Section 3. P ro v id es  an accep tab le  p rocedure  fo r  ab a n d o n in g  an in fan t u n d er th ree days 
o f  age safe ly , in c lu d in g  rep o rtin g  req u irem en ts and  im m u n ity  p rov isions.

Section 4. M akes a co n fo rm in g  am en d m en t n ecess ita ted  by see . 5 o f  the A ct.

Section 5. P ro v id es  an ex cep tio n  to r p ro v id in g  fam ily  su p p o rt se rv ices  w hen an infant 
has been sa fe ly  ab an d o n ed  as d esc ribed  in I he A ct.

Section 6. P rov ides a defin itio n  o f  in fan t as a ch ild  w h o  is less than three d ay s  o f  age.

JM M :m ed  
0 6 -3 2 9 .m ed
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J an u a ry  2 7 , 2 0 0 6

M e m o r a n d u m
TO : R e p re s e n ta t iv e  G a t r ie l le  L eD ou x
F R O M : B ec k y  T a y lo r

L eg is la tiv e  A n a ly s t 
R E : G a fe  H av en  Law s in O th e r S ta te s

LRS Report 06.118

Y ou  a sk e d  fo r  an  o ve rv iew  o f s a fe  h aven  law s. Spec ific a lly , y ou  w e re  in te re sted  in which s ta te s  h ave  such 
law s , w hen  th e s e  law s w e re  en ac ted , w he re  and  up until w hat a g e  in fan ts can  b e  d ro p p ed  o f f  in d iffe ren t 
s ta te s , and  hew  th e se  law s  a d d re s s  the  issu e  o f  p a ren ta l rights,

S a fe  H aven  law s a re  in tended  to red u ce  in fant a b an d onm en t and  a b u s e  by p rov id ing  m o th e rs  in c ris is with 
d e s ig n a ted  lo c a tio n s  w h e re  they  can  le a v e  an  in fan t and  know  that the child will be  s a fe  and  c a re d  fo r. 
H osp ita ls , p o lic e  and  fire  s ta tion s , and  em e rg en cy  m ed ica l se rv ic e  ag en c ib s  a re  o ften  u sed  a s  s a fe  h aven  
lo ca tion s . A ge lim its o f  7 2  h o u rs  o r  3 0  d a y s  a re  m os t com m on , a lthough  North D a k o ta ’s  s a fe  h a v e n s  will 
a ccep t ch ild ren  up  to  a  y e a r  o ld . A  few  s ta te s  req u ire  a  check o f the pu ta tive fa th e r reg istry , a n d  inc lude 
p ro v is io n s  to c on tac t the pu ta tive fa th e r, but m ost d o  not requ ire  notification o f  fa th e rs  w ho  m ay  not b e  aw are  
o f  th e  child 's birth .

At le a s t  fo rty -s ix  s ta te s  h a v e  en ac ted  s a fe  h aven  law s. A ccord ing  to the  Child W e lfa re  L e ag u e  o f  A m erica , 
fo rty -o n e  o f th e s e  s ta te s  p a s s e d  s a fe  h aven  leg is la tion  be tw een  1 9 9 9  and  A ugust 2 0 0 2 . Cu rren tly , A la sk a , 
H aw aii, N eb ra s k a , and  V e rm on t a p p e a r to be the on ly  s ta te s  tha* d o  not h ave  s a fe  h a ven  law s. 
M a ssa c h u se tts  w a s  the m os t recen t s ta te  to  en ac t this type  o f leg is la tion  with the  2 0 0 4  S a fe  H aven  Act o f 
M a ssa chu se tts . A  n um be r o f o rg an iza tion s  h ave  com p iled  in fo rm ation  ab ou t th e se  law s . W e  h a ve  a ttach ed  
the fo llow ing  pub lic a tion s  that a d d re s s  y ou r spec ific  q u es tion s  in m o re  detail:

♦ “ Infant S a fe  H aven Laws," State Statute Series 2004, National Adoption Information 
C lea ringhouse , U .S . Departm ent o f Health and Hum an Se rv ices , current through N ovem ber 
2 0 0 4 .

♦ "Update: S a fe  H avens fo r A bandoned Infants," National C on fe rence  o f S ta te  Legislatures,
O ctobe r 2 1 , 2 0 0 3 .

♦ W illiam s-M bengue, N ina, “S a fe  H avens fo r Abandoned Infants," NCSL State Legislative 
Report, Vo lum e 26 , N um ber 8 , National C on fe rence  o f S ta te  Legislatures, Sep tem be r 20 01

♦ “B aby  A bandonm ent P ro ject," Child W e lfa re  League o f America August 2 0 0 2 . As you  will 
se e , this docum ent p rovides b rie f sum m aries o f the various law s current a s  o f 2 0 0 2 , including 
in formation, in m any c a se s , specific to you r questions. The on-line version o f this compilation 
o f state  law s includes links to the text o f  each  state's bill, and  is ava ilab le  at 
httpy/www. cwla. org/programs/pregprev/ftocnttsafehaven. htm.

I h o p e  you  find th is in fo rm a tion  to b e  u se fu l. P le a s e  do  not h e s ita te  to  con tact u s  if you  h ave  q u e s tio n s  o r 
n e ed  add itiona l in fo rm a tion .
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State Statutes Series 2004
Infant Safe Haven Laws

State legis'atures have felt the need to address infant abandonment and infanticide in 
response to a reported increase in the abandonment of infants.

Beginning in Texas in 1999, “Baby Moses laws” or infant safe haven legislation has been 
enacted as an incentive for mothers in crisis to safely relinquish their babies to a safe 
haven where the baby will be protected and provided with medical care until a 
permanent home can be found. Safe haven laws generally allow the parent, or an agent 
of the parent, to remain anonymous and to be shielded from prosecution for 
abandonment or neglect in exchange for safely surrendering the baby to a safe haven.

To date, approximately1 462 States have enacted safe haven legislation to provide a 
vehicle for the safe relinquishment of unwanted newborns.

Who May 
Leave a 

Baby a t a 
Safe Haven

Safe Haven 
Providers

In most States with safe haven laws, a parent may surrender the baby to a safe haven. 
In four States (Georgia, Maryland, Minnesota, and Tennessee),3 only the mother may 
relinquish the infant, while Idaho specifies that only a custodial parent may surrender the 
infant. Other States allow either parent of the baby, an agent of the parent (someone 
who has the parent’s approval),4 or another person having custody of the child5 to take 
the baby to a safe haven. Five States6 do not specify the person who may relinquish an 
infant.

Safe haven providers include hospitals, emergency medical services, police stations, 
and fire stations. Generally, anyone on staff at these institutions can receive an infant, 
and the provider is authorized to provide any care and treatment the infant may require.

' The word approximately is used to stress the fact that the States frequently amend their laws, so this information is current only through November 
2004.
1 Alaska, Hawaii. Nebraska, Vermont, the District of Columbia, and the territories of American Samoa, Guam the Northern Manana Islands. Puerto Rico, 
and the Virgin Islands have not yet addressed the issue of abandoned newborns in legislation.
’ Maryland and Minnesota do allow the mother to approve another person to deliver the infant on her behalf.
* In 10 Stales: Arizona, Arkansas, Connecticut, Iowa, Missouri, North Dakota, Rhode Island, South C olina, Utah, and Wyoming 
! In California and Kansas
* Delaware, Maine, New Jersey. New Mexico, and New York________________________________________________________________________
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In many States, the provider is required to ask the parent for family and medical history 
information. In some States, the provider is required to attempt to give the parent or 
parents information about the legal effects of leaving the infant and information about 
referral services. In all cases, the relinquishing parent may not be compelled either to 
provide personal information or to accept the information offered.

The focus of these laws is protecting newuorns, and in approximately 16 States,7 infants 
who are 72 hours old or younger may be relinquished to a designated safe haven. Many 
other States accept infants up to 1 month old,8 while North Dakota’s safe havens will 
accept a child as old as 1 year.9

Immunity
From

Liability

Protections 
for the 

Parents

Safe haven providers are given protection from liability for anything that might happen 
to the infant while in their care unless there is evidence of major negligence on the part 
of the safe haven.

Anonymity for the parent or agent of the parent may be expressiy guaranteed in 
statute,10 or the statute may state that the safe haven cannot compel the parent or agent 
of the parent to provide identifying information.11 Some States provide an assura nce of 
confidentiality for any information that is provided.12

In addition to the guarantee of anonymity, many States limit prosecution13 or provide that 
safe relinquishment of the infant is an affirmative defense14 in any prosecution15 of the 
parent or his/her agent for any crime against the child, such as abandonment, naglect, 
or child endangerment.

The privileges of anonymity and immunity will be forfeited in most States if there is 
evidence of abuse or neglect of the child.

7 Alabama, Arizona, California. Colorado, Florida, Illinois, Kentucky, Maryland, Michigan, Minnesota, Mississippi, Ohio, Tennessee. Utah, Washington, 
and Wisconsin
* In 14 States: Arkansas, Connecticut, Idaho, Louisiana, Maine, Missouri, Montana, Nevada, New Jersey, Oregon. Pennsylvania, Rhode Island, South 
Carolina, and West Virginia
9 Other Stales specify varying age limits in their statutes. 5 days (New York): 7 days (Georgia, Massachusetts, New Hampshire, North Carolina, and 
Oklahoma); 14 days (Delaware, Iowa, Virginia, and Wyoming); 45 days (Indiana and Kansas); 60 days (South Dakota and Texas); and 90 days (New 
Mexico).
,0 In approximately 13 States: Arizona, Delaware, Florida, Illinois, Kentucky. Ohio, Oklahoma. Texas, Utah, Washington, Wes! Virginia, Wisconsin, ,:nd 
Wyoming
"  In 26 States: Arizona, California, Connecticut, Delaware, Idaho. Indiana. Iowa, Louisiana, Maine, Massachusetts, Michigan, Minnesota, Montana, 
Nevada, New Hampshire, New Jersey, New Mexico, North Carolina, North Dakota, Oklahoma, Oregon, South Carolina, South Dakota, Tennessee, West 
Virginia, and Wyoming.
,J In 12 States: Connecticut, Delaware, Idaho, Iowa, Kentucky, Maine, Michigan, Montana, New Mexico, Rhode Island, South Carolina, and Tennessee
13 In approximately 7 States (Arizona, Connecticut. Illinois, Louisiana. Nevada, Pennsylvania, and South Dakota), the statutes state that a safe 
relinquishment Is not considered a violation of the law. In 21 States, the relinquishing parent is provided immunity from prosecution: California, Florida, 
Georgia, Idaho, Iowa, Kansas, Kentucky, Maryland, Minnesota, Missouri (if the child is 5 days old or younger), Montana, Ne.v Mexico, North Carolina, 
North Dakota, Ohio, Oklahoma, Rhode Island, South Carolina, Tennessee, Wisconsin, and Washington.
14 In a State with an affirmative defense provision, a parent or agent of the parent can be charged and prosecuted, but (he act of leaving the baby safely 
at a safe haven can be a defense to an accusation of abandonment, abuse, neglect, or child endangerment.
15 In 17 States: Alabama, Arkansas, Colorado, Delaware, Indiana. Maine, Michigan, Mississippi, Missouri (if the child is 6 days old or older, but less than 
30 days old), New Jersey, New York, Oregon. Texas, Utah. Virginia, West Virginia, and Wyoming

This m aterial m ay b e fre e ly  rep ro du ced  and d istribu ted.
H ow ever, w h en  doing so , p le a se  cred it th e  N ational Adoption In form ation  C learinghouse.

Current Through November 2004 2
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Consequences
of

Relinquishment

In most States with safe haven laws, custody of the infant who has been relinquished 
will be transferred to the department that handles child protective or child welfare cases.

The department has responsibility for placing the child, usually in a pre-adoptive home, 
and for petitioning the court for termination of the birth parent’s parental rights. Several 
States have procedures in place for a parent to reclaim the infant,16 usually within a 
specified time period and before any petition to terminate parental rights has been 
granted. A few States17 also have provisions for a nonrelinquishing father to petition for 
custody of the child.

This publication is a prod' ct of the State Statu.es Series prepared by the National Adoption Information 
Clearinghouse (NAIC). While every attempt has been made to be as complete as possible, additional 
information on these topics may be in other sections of a State’s code as woil as agency regulations, 
case law, and infotma! practices and procedures.

Electronic copies of (his publication may be downloaded from the Clearinghouse website at 
http://naic.acf.hhs.gov/general/legai/statutes/safehaven.cfm.

. To find statute information for a particular State, go to
http://naic.acf.hhs.gov/general/legal/statutes/search and select the specific State and topic.

. To find information on all of the States and territories, view the complete PDF at
http://naic.acf.hhs.gov/general/legal/statutes/safehavenall.pdf or call the Clear.nghouse at 
(888) 251-0075 or (703) 352-3488 to order a copy.

'* Approximately 16 Stales have provisions for the relinquishing parent to , jtition to reclaim the child: California, Connecticut, Delaware, Florida, Idaho, 
Illinois, Iowa, Kentucky, Louisiana, Michigan, Missouri. Montana, New Mexico, Rhode Island, Tennessee, and Wyoming,
17 In approximately 4 States: Louisiana, South Dakota. Tennessee, and Utah.

Current Through November 2004 2
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UPDATE: SAFE HAVENS FOR ABANDONED INFANTS 
October 21, 2003

Child Welfa re Pro je c t

Forty-five s ta te s  now have so m e type of sa fe  haven  legislation. (The following s ta te s  do no t h av e  sa fe  haven  legislation: AK, HI (Vetoed 
7 /2 /0 3 ), MA, NE and  VT.) Most of th e  law s d es ig n a te  hosp itals, em ergency  medical serv ices, fire s ta tio n s  and police sta tions as sa fs  
locations. O ne exception  Is New York, which s tip u la tes  th a t th e  baby m ay be left with a su itab le person  o r m ay be left in a suitable 
location so long a s  an ap p ro p ria te  person  Is p rom ptly  notified. Im m unity  Is g ran ted  generally  to  em ployees who a re  required to accep t 
and care  for relinquished Infants. About half of th e  s ta te s  will n o t p ro secu te  par en ts  who relinquish unharm ed  Infants. The rem ainder 
allows an affirm ative d e fen se  to  prosecu tion . S ta te  laws vary  on th e  age of Infants who m ay be relinquished. The ag es range from 72 
hours old or y ounger up to  5 days old o r yo 'T .ger. The m o st com m on a g e s  found in th e  s ta tu e s  a re  72 hours a " d  30 days.

H ow  E ffe c tiv e  a r e  th e  L aw s?

Areas of Concerns for Polkv'jakers

Weed for Examination of Statewide Services for Women at Risk

Lack o f  a  C o m p re h e n s iv e  S t r a te g y  fo r  t h e  P re v e n t io n  o f  I n f a n t  A b a n d o n m e n t

A n o n y m ity  a n d  T e rm in a tio n  o f  P a r e n ta l  R ig h ts

R e la tio n s h ip  to  E x is tin g  C hild  W e lfa re  S ta tu t e s

F a th e r 's  R ig h ts

A d o p tio n

P a r e n ta l  I r r e s p o n s ib i l i ty

H ow  E ffe c tiv e  a r e  t h e  L aw s?
The laws continue to have a lim ited effect A num ber of s ta te s  have begun to report on in fan ts abandoned  afte r the  p assage of th e  safe 
haven  legislation. As of S ep tem b er 2001 , approxim ately  33 bab ies had b een  legally relinquished Including five each in Texas, Michigan 
and A labam a, six In New Je rsey , four in California, two In C onnecticut, M innesota and Ohio and one each In Kansas and South Carol na. 
The num bers a re  app rox im ate  because  officials in severa l s ta te s  repo rted  th a t they  a re  not officially tracking the num bers of infants or 
th a t they  had unofficial m edia coun ts o f Infants. Officials in New York, W est Virginia and Florida repo rted  th a t  they w ere not sure th a 1- 
any infants had been relinquished b ecau se  the ir laws do not require reporting  or tracking th a t Inform ation. As of S ep tem ber 2007, s ta te  
agency officials in California report th a t they  have had  20 Infants ab andoned  th rough th e  law since their legislation w ent into effect.
New Jersey  repo rted  10 sa fe  haven Infants, a 63%  reduction  In Infant ab an d o n m en t, since th e  p assag e  of the ir law In 2000 (com pared  
to  8 ab andonm en ts  prior to  th e  p assag e  of the  law). Illinois repo rted  I sa fe  haven ab andonm en ts  since the ir law w as enacted  in 2001.

Unlawful aban d o n m en t con tinues to be a problem . As of S ep tem b er 2001, T exas reported  a t  least 12 infants had been  abandoned  
illegally since th e  p assag e  Its law, b u t th e  ab an d o n m en ts  occurred  Jefo re  the  s ta r t  of a public aw aren ess  cam paign. None have been  
abandoned  ou tside sa fe  h av en s since th is publicity. Louisiana repo rted  th a t five Infants had been  abandoned  illegally since p assag e  of 
Its law. Three babies died, an d  the p a re n ts  w ere p rosecu ted . At leas t five bab ies w ere illegally abandoned  in California; two m ore of 
them  w ere found dead . In C onnecticut, one b^Ly w as d iscarded  n ea r a highw ay. Three babies had been  abandoned  illegally In Colorado. 
In one case , th e  m other a ttem p ted  to  regain  custodv. Michigan repo rted  n ine a ttem p ts  Including one In which a judge  ruled th a t th e  
case w as not a safe h .ven su rrender b ecau se  tr.;> p a re n ts  had not been  given enough Inform ation on their legal rights. As of S ep tem b er 
2002, California repo ted  21 Illegal ab an d o n m en ts  and  17 infants abandoned  found deceased . Illinois reported  four infants illegally 
abandoned  and founo deceased . Illinois av eraged  25 illegal ab an d o n m en ts  ov er th e  previous four-year period.



Areas of Concerns for Policymakers
Child w elfare ex p e rts , s ta te  agency  officials an d  s ta te  law m akers continue to  exam ine a nu m b er of critical Issues re la ted  to  Infant sa fe  
haven legislation:

Need_fftcJExamlnatlonjOfJ»tatewJilfi Services for_Wonjen_aLBJsk
Many child w elfare ex p e rts  s ta te  th a t although  sa fe  haven legislation m ay b e  a good Idea, It n eed s  to  be p a r t o f a larger effort to 
enhance  serv ices for w om en who a re  a t  risk of abandon ing  the ir Infants. Experts from the  fields of child w elfare, m ental health , youth 
serv ices, th e  m edical e s tab lishm en t an d  te en  p regnancy  will w ant to  work with young p are n ts  to exam ine th e  existing system  of 
serv ices. Such an exam ination  m ight provide som e an sw ers  abou t why this population of p a re n ts  Is unable -o r unwilling- to  use  th e se  
serv ices.

Lack o f  a  C o m p re h e n s iv e  S t r a te g y  fo r  t h e  P re v e n tio n  o f  I n f a n t  A b a n d o n m e n t
Critics a re  concerned  th a t  s ta te s  a re  n o t viewing sa fe  haven p rogram s as an  integral p a rt of child abuse; p reven tion . Has Infant 
ab an d o n m en t b een  considered  in th e  s ta te 's  child ab u se  prevention efforts? Does th e  s tra teg y  ta rg e t young w om en a t  risk of 
ab an d o n m en t?  T hese a re  Just a few q u es tio n s policym akers m ay w an t to ask  as  th ey  work with public hea lth , child protection , child 
ab u se  p revention , m ental hea lth , fam ilies and o th e rs  to  develop a com prehensive s tra teg y  to  p rev en t Infant abandonm ent.

A n o n y m ity  a n d .T e r m in a t io n  o f  P a r e n ta l  R ig h ts
Child w elfare ex p e rts  a re  app reh en siv e  th a t th e  anonym ity  provided to  p a ren ts  In th e  safe haven  laws conflicts with biological p a re n ts ' 
d u e  process righ ts In te rm ination  of p aren ta l rights proceedings. As previously m entioned, s ta te s  have a ttem p ted  to  add ress this critical 
Issue by providing som e type of notice or sea rch  for th e  biological p a ren ts  of th e  abandoned  Infant In an  effort to  include them  In 
Judicial p roceedings re la ted  to  the  adoption  of th e  Infant. S ta te s  will w ant to carefully exam ine the ir te rm ination  of paren tal rights 
s ta tu te s  to  avoid conflicts with safe haven  laws.

R e la tio n s h ip  to  E x is tin g  C hild  W e lfa re  S t a tu t e s
Likewise, s ta te s  m ay w ant to exam ine all the ir existing s ta tu te s  rela ted  to adoption, pa tern ity , custody  and all judicial proceedings 
assoc ia ted  with child ab an d o n m en t. I t  also is Im portan t th a t s ta te s  clarify the ir definitions of infant ab an d o n m en t. For exam ple, several 
s ta te s  w ith new  laws ex em p t sa fe  haven  ab an d o n m en t from th e  s ta tu to ry  definition of abandonm en t, child ab u se  or child neglect. O ther 
s ta te s  add sa fe  haven ab an d o n m en t to  the ir existing definition of abandonm ent.

F a th e r ’s  R ig h ts
A few s ta te s  require a check of th e  pu ta tive  fa th e r reg istry  and Include provisions to con tac t th e  pu ta tiv e  fa the r, but m ost do not 
contain provisions to  ad d re ss  notification of fa th ers  who m ay not be aw are of the  child's birth. Critics con tend  th a t denying notification 
unfairly p resu m e s th a t th e se  fa th e rs  do n e t w ant to  ca re  for the ir children. U tah 's legislation ad d re sses  this concern by requiring a 
search  of the  confidential reg istry  for unm arried  biological p a ren ts  and requiring th a t notice be se n t to  each  po tential father Identified In 
th e  registry . The term ination  of p aren ta l rights hearing m ust be scheduled  as  soon as  possible If no on e  has Identified him self a s  th e  
fa th e r (or if th e  m o ther has  not Identified herself) within two w eeks a fte r  notice Is com plete. If a non-relinquishing p aren t Is not 
identified, the su rre n d e r of th e  new born shall be considered g rounds for term ination of paren tal righ ts of both paren ts.

A d o p tio n
Adoption ad v o ca tes  a re  particularly concerned  ab o u t th e  lack e* m edical and family history. They no te  th a t a lack of Inform ation a b o u t 
th e ir  backgrounds Is often  troub lesom e for to o ted  children and worry abou t th e  stability or th e  child and  his o r her adopted  family 
la te r in life. They fear th a t the lack could be a se tback  to the trend  In adoption policy to  orovide th e  ad o p tee  with Information ab o u t th e  
b irth  family. Adoption and  o th e r child w elfare ex p e rts  also point out th a t the legislation m ay no t be n ecessa ry  because m ost s ta te s  will 
n o t p ro secu te  w om en who give birth and relinquish the ir new borns in the  hospital. Additionally, every  s ta te  allows wom en to voluntarily 
relinquish their Infants for adoption.

P a r e n ta l  I r r e s p o n s ib i l i ty
Many policym akers a re  concerned  th a t th e se  laws m ay only encourage paren ta l Irresponsibility. Since so  little is known abou t th e  
w om en who abandon  th e ir  babies, th e re  is no proof th a t the  legislation will discourage m others from leaving the ir Infants in unsafe  
places. For w om en who m ight o therw ise seek  help from family, friends and social service agencies, th e  en a c tm en t of safe haven  laws 
m ight en cou rage  them  to anonym ously abandon  their new borns ra th e r than  tak e  ad v an tag e  of th e ir  traditional netw ork of support.
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Safe Havens for Abandoned Infants
By Nina Williams-Mbengue, Policy Specialist

After 13 infants were abandoned in the Houston, Texas, area within a 10-month period in 1999, state 
lawmakers acted to encourage desperate parents to leave theii children in a safe location rather than 
simply abandoning them. Since the Texas law was adopted, 34 more states have enacted so-called safe 
haven" laws. All the statutes generally promise that women who relinquish unharmed infants in desig­
nated safe places will not be prosecuted or provide that abandonment in compliance with the law 
constitutes an affirmative defense to prosecution.

This report examines what is known about in­
fant abandonment, provides an overview of key 
aspects of the legislation, describes state experi­
ence with the new laws and discusses some policy 
implications for lawmakers.

T h e  S c o p e  o f  t h e  P r o b l e m

What do we know about the incidence of infant abandonment? Unfortunately, national and state data 
on the number of aoandoned infants are practically nonexistei, . Most states do not keep track of these 
infants and, so far, the federal government does not require states to do so. A recent meoia survey

So far, the effects of the new laws appear to be limited. Although some newborns have been left at 
hospitals or police and fire stations, others continue to be found in unsafe places. Serious concerns 
remain regarding the general lack of research on abandoned babies and their mothers, the implications 
of these laws on states' adoption and child welfare practices, the rights of the infant's father and the 
relatively small number of infants involved. Some child welfare experts have expressed concern that the 
laws do not include an examination of existing 
statewide child abuse prevention strategies and 
services for women at risk.
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conducted by the U.S. Department of Health and Human Services (HHS) reported 65 
babies abandoned in public places in 1991. This number increased to 105 in 1998. with 
33 of the babies found dead. HHS officials state these numbers could simply reflect height­
ened media interest in the issue and do not necessarily indicate an actual increase in baby 
abandonment.

Abandonment of infants in public places appears to be part of a much larger problem. Due 
to parental drug addiction, 31,000 infants were abandoned in hospitals in 1998. The 
number of children who suffer abuse and neglect from parents or caretakers each year is 
even greater. According to HHS, 836,000 children were confirmed as abused in 1999. Of 
those children, 1 , 1 0 0  died.

W h a i  D o  W e  K n o w  a b o u t  M o t h e r s  W h o  A b a n d o n  T h e i r  

I n f a n t s ?

Little is known about women who discard their newborns. Most of the women are never 
found. Anecdotal evidence indicates th most of the women are very young, their race a. id 
income vary. Most are very much in denial of their pregnancies and appear to be unaware 
of or afraid to use the resources available to help them before and during their pregnancies. 
Questions also exist about the fathers' role, the mothers' family situation and how often the 
pregnancy is the result of rape or sexual abuse.

Come experts suggest that women who are likely to abandon their infants also are the most 
likely to commit infanticide. In 1996, researcher Michellp Oberman studied women who 
commit infanticide. Her conclusions may shed light on women who abandon their babies. 
Oberman noted that the most fundamental shared characteristic of these women is their 
"seemingly self-imposed silence and isolation during pregnancy." Often, not even the 
woman's family and close friends are aware of her pregnancy. Oberman also asserted that 
women who commit infanticide are in "massive denial," The combination of denial and 
isolation means that 'hese women do not seek prenatal care and do not make any plans for 

the birth or care of the baby.

The women Oberman studied represent every race, ethnicity and socioeconomic back­
ground. Most are young, single and live with parents, guardians or other relatives. If 
forced to live on their own, they would be poor and, presumably, financially unable to care
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for an infant. The women may have si ,iered rape or abuse and the pregnancy is most likeiy 
their first. Surprisingly, women w ommit infanticide are unlikely to have a history of 
substance abuse.

In response to the limited information on infant abandonment, tederal Hoc '& Resolution 
465, introduced and passed in April 2000, recommended that local, state and federal 
statistics be kept on the number of infants abandoned in public places. Federal House 
Resolution 422, also itroduced in 2000, sought to establish a Baby Abandonment Task 
Force to collect information and maintain a database (through the Bureau of Justice Statis­
tics) on incidents of child aba. donment, including information on demographics, circum­
stances, outcomes and trends. The legislation was reintroduced in January 2001 as H.R. 7, 
the "Baby Abandonment Prevention Act of 2 0 0 1 Additionally, the "Safe Havens Support 
Act of 2001." H R. 2018, proposes using TANF funds to support infant safe haven pro­
grams and requires HHS to conduct a study to determine the number of infants relin­
quished, abandoned or found dead and the characteristics and demographics of parents 
who have abandoned an infant.

R e v i e w  o f  S t a t e  L a w s

Most states have child abandonment laws that allow authorities to prosecute parents or 
caretakers who willingly and permanently abandon their children. The goal of the new safe 
haven laws is to allow a parent to safely leave a baby without fear of prosecution for child 
abandonment and without resorting to the dangerous practice of leaving an infant in a 
trash bin in a wooded area or beside a highway.

Thirty-five states (including 19 that passed laws in the 2001 session) now have some type 
of safe haven legislation. Most of the laws designate hospitals, emergency medical services, 
fire stations and police stations as safe locations. One exception is New York, which stipu­
lates that the baby may be left with a suitable person or may be left in a suitable location so 
long as an appropriate person is promptly notified, .mmunity is granted generally to 
employees who are required to accept and care for relinquished infants. About half of the 
states will not prosecute parents who relinquish unharmed infants. The remainder allow 
an affirmative defense to prosecution. State laws vary on the age of infants who may be 
relinquished. The ages range from 72 hours old or younger up to 5 days old or younger. 
The most common ages found in the statues are 72 hours and 30 days.

Thirty-five 
states (includ­
ing 19 that 
passed laws 
in the 2001 
session) now 
have some 
type of safe 
haven legisla­
tion.
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Some of the issues addressed in statute include anonymity, parental rights public awareness 
and court procedure. (See sidebar for additional provisions.)

A rxx tyn d ty
A number of states with safe haven legislation do not specifically mention anonymity. 
Twenty-four states do allow for anonymity, in which the person leaving the child is not 
required to disclose any information or may remain anonymous. The laws state that the 
receiving entity may request relevant medical history information about the infant and Die 
infant's parents, but the parents are not required to provide that or any other information. 
Most of the lav/s also require that the receivers offer the parent written or verbal informa­
tion about the safe haven law, what will happen to the baby, adoption alternatives and how 
to contact social sen/ices. They also may offer medical history forms that the parent may 
voluntarily and anonymously mail in later.

Anonymity 
provisions, 

while meant 
toencourage 

parents to 
safetydrop 

orf their 
newborns, 

create diffi­
culties for the 
child welfare 

and legal 
systems

The goal of the anonymity provisions is to encourage women to safely surrender their 
infants without fear of identifying themselves. Soi ith Carolina requires the person accept­
ing the infant to offer information about the legal repercussions of relinquishment. The 
person receiving the infant also must attempt to obtain information about the infant, but 
the parent is not required to share anything. In addition, the parent must receive a self- 
addressed, stamped envelope to mail to the Department of Human Services with informa­
tion about the child. Minnesota receivers must not inquire about identity, but may ask 
about medical history and may tell the parent how to contact social services. California, 
Connecticut, New Mexico and North Dakota issue the parent a numbered identification 
bracelet. If the parent changes his or her mind, possession of the bracelet in Connecticut, 
New Mexico and North Dakota creates a presumption that the parent has standing to 
participate in a custody hearing. In California, a parent can reclaim custody within 14 
days of surrendering the child if he or she has a matching bracelet. Tennessee requires the 
facility receiving the infant to seek identifying and medical history information whenever 
possible and to inform the parent that such information will facilitate the infant's adop­
tion. The parent is not required to provide the information.

T£mrinarjjori o f  f e r e r t a l  P ir*± z
The anonymity provisions, while meant to encourage parents to safely drop off their new­
borns, ^eate difficulties for the child welfare and legal systems. In order to free abandoned 
infants for adoption, states must hold termination of parental rights proceedings in court
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to remove a parent’s legal rights and obligations to his or her child. To abide by constitu­
tional requirements for due process for parents, the state must attempt to locate and notify 
the parents of the termination proceeding and give them an opportunity to respond and 
appear in court.

Twenty-one states (see sidebar) address the termination of parental rights proceeding noti­
fication requirement in several different ways. Generally, they either state that the act of 
voluntarily surrendering the infant to a safe haven terminates parental rights or they pro­
vide for some type of notice to parents or require the department to conduct a reasonable 
search to locate the biological parents. South Carolina requires the Department of Social 
Services to publish notice of an abandoned newborn and to send a news release to broadcast 
and print media in the area with information about the infant, including the permanency 
hearing date and location. Iowa's law outlines the termination of parental rights process 
and the timelines for filing petitions. The legislation also requires notice to be provided to 
any known parent and to possible putative fathers registered with the state registrar of vital 
statistics. Florida's law creates a presumption that tiie parent leaving the newborn consents 
to the termination of his or her parental rights; however, the parent may claim the child up 
until the court enters a judgment terminating parental rights. The law also requires the 
department or a child-placing agency that has custody of the infant to initiate a diligent 
search to notify and obtain consent from the parent whose identity arid location are un­
known, other than the surrendering parent. Several states give parents a specified amount 
of time in which to claim maternity or paternity of the infant. If they do noi petition for 
custody within that time period, they waive right to notice of, or participation in, any 
judicial proceeding for the adoption of the infant.

P u b l ic  fr ja r& ne ss
Thirteen states require media and public awareness campaigns to alert parents who are at 
risk of abandoning their infants to the new legal alternative. New Jersey's legislation re­
quires the establishment of a public information program to promote safe placement alter­
natives for newborns, including a 24-hour, toll-free hotline. The law also appropriated 
$500,000 for the program.

In addition to the 19 states that enacted legislation so far in 2001 (see figure 1), 11 consid­
ered bills. As was the case in 2000, the proposals seek to grant immunity to parents who

South Caro­
lina requires 
the Depart­
ment of 
Social Ser­
vices to 
publish 
notice of an 
abandoned 
newborn.
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surrender unharmed infants in designated locations. Most of the provisions are similar to 
those already discussed.

S t a t e  E x p e r i e n c e :  H o w  E f f e c t i v e  A r e  t h e  N e w  L a w s ?

So far, the laws appear to have had a limited effect. Several states have begun to report on 
infants abandoned after the passage of the safe haven legislation. Approximately 33 babies 
have been legally relinquished including five each in Texas, Michigan and Alabama, six in

M^orProvWmofSateHtonnUgiiMioft
Parent wit net be prosecuted- Artr.Ca*. Com. Fla.. Idaho, Iowa, 
IB.-, Kan., Mlnr.. Mw*. New., N.M„ NO* Ohio, Okla., R.I., 
S.C. SO. Tern, and W k
Affirmative defense:Ala., Arti. Cola. Dal.. Ind., La., Mich.. Mbs.. 
NX N.Y., N.C, Ora.. Texas, Utah and W. Va.
Termination ofparental rights: Caflft, Conn,, Del.. Fla., Idaho, II.. 
lows. Lb., Mont., Nev.. WX N.C., Ohio, Ore., Ri, S.C., S O.. 
Tam. LXah, W. Vs., and Wh.
Missing th id  registry search: Arte. Fk, la.. N.J.. OWa. and S.C.
PubOc awareness.: Com, Flfc, lows. It, Mont, NX N.Y., N.C,
Olds., Ora, S C  and Tom
Funds available for Infant N M  and Wb
Ganeflb tasting to determine metamfy/patemty: Del., Pa., Idaho, R.
And Ohio
Putative fattier registry search: It, Tern, end Utah
Additional study o<lnfancabandanment:Colo., Idaho, II., La. and
NX

New Jersey, four in California, two in Connecticut, 
Minnesota and Ohio and one each in Kansas and 
South Carolina. The numbers are approximate be­
cause officials in several states reported that they are 
not officially tracking the numbers of infants or that 
they had unofficial media counts of infants. Officials 
in New York, West Virginia and Florida reported that 
ihey were not sure that any infants had been relin­
quished because their laws do not require reporting 
or tracking that information.

Unfortunately, safe haven legislation has not prevented 
all cases of unlawful abandonment. Texas reported at
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least 1 2  infants have bet n abandoned illegally since the passage of its law, but the abandon­
ments occurred before the start of a public awareness campaign. None have been aban­
doned outside safe havens since this publicity. Louisiana reported that five infants have 
been abandoned illegally since passage of its law. Three babies died, and the parents are 
being prosecuted. At least five babies were illegally abandoned in California; two more of 
them were found dead. In Connecticut, one baby was discarded near a highway. Three 
babies have been abandoned illegally in Colorado. In one case, the mother is attempting to 
regain custody. Michigan reported nine attempts inducing one in which a judge ruled 
that the case was not a safe haven surrender because the parents had not been given enougn 
information on their legal rights.

Several states also reported on their public awareness 
campaigns, which they believe will be key to the effec­
tive implementation of the new laws. Texas did not
include provisions for public awareness and continued to find abandoned babies until a 
private foundation donated money for a campaign. New Jersey used its $500,000 appro­
priation to produce public service announcements, posters, pocket cards and brochures 
and has advertised the program in local and college newspapers, on billboards and on 
buses. Michigan included a $200,000 appropriation to establish a toll-free information 
line and distribute press releases, a brochure and a poster targeting youth. Connecticut 
developed a brochure for distribution in high schools, middle schools, homeless shelters 
and drug treatment centers. The effects of these campaigns remain to be seen.

States reported on their efforts to provide training for personnel responsible for receiving 
and caring for infants as an essential component. The New Jersey Hospital Association 
provides ongoing training for hospital staff, and the state's attorney general works with 
prosecutors to ensure that parents who legally relinquish infants are not prosecuted Michigan 
developed protocols and training material to be sent to entities that are designated to 
receive the infants. California sent material to hospitals and conducted a training for hos­
pital supervisors on procedures for accepting infants. Connecticut will work with the state 
hospital association to train hospital workers and will develop training material for law 
enforcement ofi leers.

3 *
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Finally, many officials see voluntary data collection about the mothers as a critical element 
in develc,. ng better policy to address the needs of women who abandon their babies. The
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information could Include the mother's medical history, race, length and condition of the 
pregnancy, any history of sexual or substc nee abuse, family situation, economic background, 
presence of domestic violence and information about the father. There is also a need to 
collect as much information as possible about the infant, including medical history, date of 
birth, preferred name for the child, sex, location of the birth and any problems encoun­
tered at birth.

A r e a s  o f  C o n c e r n  f o r  P o l i c y m a k e r s

Proponents of safe haven legislation believe that these laws will significantly reduce the risk 
that a newborn will be abandoned in a manner that may result in death. They also feel that 
the laws will protect parents who believe they have no option other than abandonment, 
but who want to deliver their newborn to a safe shelter. Others hope that the laws may 
offer young women an immediate alternative to abandoning their infants, while giving 
policymakers and the public time to examine the issue and create system-wide reform to 
include teen pregnancy prevention programs, prenatal counseling, health services, adop­
tion promotion and other support programs.

Critics of safe haven laws continue to voice concern in a number of areas that could have 
major implications for state lawmakers.

Need f o r  E xzrrd r& ticn  o f  S ta te w id e  S e r v ic e s  f a r  h tm m  a t  R is k  
Many child welfare experts state that, although safe haven legislation may be a good idea, it 
needs to be part of a larger effort to enhance services for women who are at risk of abandon­
ing their infantv txperts from the fields of child welfare, mental health, youth services, the 
medical establishment and teen pregnancy will want to work with young parents to exam­
ine the existing system of services. Such an examination might provide some answers about 
why this populat.on of parents is unable -or unwilling- to use these services.

L£ck o f  a  C tn p rE fy n s iv e  S t r a te g y  f a r  th e  P r& e n t ic n  o f  jn t  A t a n d m a i t  
Critics are concerned that states are not viewing safe haver . -grams as an integral part of 
child abuse prevention. Has infant abandonment been considered in the state's child 
abuse prevention efforts? Does the strategy target young women at risk of abandonment? 
These are just a few questions policymakers may want to ask as they work with public
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health, child protection, child abuse prevention, mental health, families and others to 
develop a comprehensive strategy to prevent infant abandonment.

A x r y m ty a n d T ^ m in a t i c n a f  f c r m c a l  R ig fr ts
Child welfare experts are apprehensive that the anonymity provided to parents in the safe 
haven laws conflicts with biological parents' due process rights in termination of parental 
rights proceedings. As previously mentioned, states have attempted to address this critical 
issue by providing some type of notice or search for the biological parents of the abandoned 
infant in an effort to include them injudicial proceedings related to the adoption of the 
infant. States will want to carefully examine their termination of parental rights statutes to 
avoid conflicts with safe haven laws.

R sL s t ia iE h ip  to B d s t ir g Q T iM t i& fa r& S ts it i i te B
Likewise, states may want to examine all their existing statutes related to adoption, pater­
nity. custody and all judicial proceedings associated with child abandonment. It also is 
impoitant that states clarify their definitions of infant abandonment. For example, several 
states with new laws exempt safe haven abandonment from the statutory definition of 
abandonment, child abuse or child neglect. Other states add safe haven abandonment to 
their existing definition of abandonment,

F e th s r ' s R k jt s
A few states require a check of the putative father registry and include provisions to contact 
the putative father, but most do not contain provisions to address notification of fathers 
who may not be aware of the child's birth. Critics contend that denying notification 
unfairly presumes that these fathers do not want to care for their children. Utah's legisla­
tion addresses this concern by requiring a search of the confidential registry for unmarried 
biological parents and requiring that notice be sent to each potential father identified in 
the registry. The termination of parental rights hearing must be scheduled as soon as 
possible if no one has identified himself as the father (or if the mother has not identified 
herself) within two weeks after notice is complete. If a non-relinquishing parent is not 
identified, the surrender of the newborn shall be considered grounds for termination of 
parental rights of both parents.

Child welfare 
experts are 
apprehensive 
that the 
anonymity 
provided to 
parents in the 
safe haven 
laws conflicts 
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Ak p t i a i
Adoption advocates are particularly concerned about the lack of medical and family history. 
They note that a lack of information about their backpr iunds is often troublesome for 
adopted children and worry about the stability of the child and his or her adopted family 
later in life. They fear that the lack could be a setback to the trend in adoption policy to 
provide the adoptee with information about the birth family. Adoption and other child 
welfare experts also point out that the legislation may not be necessary because most states 
will not prosecute women who give birth and relinquish their newborns in the hospital. 
Additionally, every state allows women to voluntarily relinquish their infants for adoption.

Rzutal  Zm^pirdti 1 i ty
Many policymakers are concerned that these laws may only encourage parental irresponsi­
bility. Since so little is known about the women who abandon their babies, there is no 
proof that the legislation will discourage mothers from leaving their infants in unsafe places. 
For women who might otherwise seek help from family, friends and social service agencies, 
the enactment of safe haven laws might encourage them to anonymously abandon their 
newborns rather than take advantage of their traditional network of support.

C o n c l u s i o n

State safe haven laws are in various stages of implementation. The effectiveness of these new 
laws has yet to be measured. It is important that states begin to collect data about aban­
doned infants and their mothers. Such data could be researched to develop a profile of 
mothers who engage in this behavior to better target prevention and intervention efforts. 
Policymakers who are considering such legislation will want to carefully examine their 
states' existing statutory framework in the areas ofj. ’'enile court procedure, termination of 
parental rights and adoption practice to determine the future ramifications of abandoned 

infant laws.
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1. " Brief Summary: Information Related to Discarded Infants, ” National Abandoned 
Infants Assistance Resource Center, August 2000 (http://ist-socrates.berkeley.edu/- aiarc/ 
discarded/discardfs. htm).

R e f e r e n c e s
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1 STATE
Days to 
surrender

Who can 
surrender

Focus of 
Law

Anonymity fo 
parent or 
agent of 
parent /nay b« 
expressly 
guaranteed In 
statute

Statute states 
r that the safe 

haven c/mnot 
compel parent 

* or agent of 
parent to 
provide 
Identifying info

2 Alabama 3 days
Protecting
newborns

3 Arizona 3 days
a parent or a 
parents ayent

Protecting
newborns Yes Yes

4 Arkansas 30 days
a parent or a 
parents agent

5 California 3 days

a parent or a 
parents agent or 
another person 
having custody of 
the child

Protecting
newborns Yes

I 6 Colorado 3 days
Protecting
newborns

7 Connecticut 30 days
a parent or a 
parents agent Yes

8 Delaware 14 day? not specified Yes Yes

9 Florida 3 days
Protecting
newborns Yes

10 Georgia Less than 1 week Mother only

11 Idaho 30 days Custodial parent Yes

12 Illinois 3 days
Protecting
newborns Yes

13 Indiana 45 days Yes

14 Iowa 14 days
a parent or a 
parents agent Yes

15 Kansas
I

15 days it

a parent or a 
parents agent or 
another person 
naving custody of 
he child

16 Kentucky 4 days
if
r
'Yotecting 
lewborns 'r'es

17 .ouisiana I'10 days fes
18 Maine C11 days lot specified f'es

19 Massachusetts Less than 1 week 'es

| 20 hMaryland L

a
a
nr

ess than 3 days in

Mother only/or 
nother person 
pproved by the 
lother to deliver P 
fan on her behalf n

rotecting
ewborns



A | B C I -  D E F

21 Michigan 3 days
Protecting
newborns Yes

22 Minnesota 3 days

Mother only/or 
another person 
approved by the 
mother to deliver 
infant on her behalf

Protecting
newborns Yes

23 Mississippi
Protecting
newborns

24 Missouri Less than 30 days
a parent or a 
parents agent

25 Montana 30 days Yes
26 Nevada 30 days Yes

27 New Hampshire Yes
28 New Jersey 30 days not specified Yes
29 New Mexico 90 days not specified Yes
30 New York 5aays not specified
31 North Carolina 7 days Yes

32 North Dakota 1 year
a parent or a 
parents agent Yes

33 Ohio 3 days
Protecting
newborns Yes

34 Oklahoma 7 days Yes Y 9S
35 Oregon 30 days Yes 1

36 Rhode Island 30 days
a parent or a 
parents agent

37 South Carolina 30 days
a parent or a 
parents agent Yes

38 South Dakota 60 days Yes

39 Tennessee 3 days. Mother only
Protecting
newborns Yes ■

40 Texas 60 days Yec I

41 Utah 3 days
a parent or a 
aarents agent

Protecting
newborns fes

42 A/ashington 3 days
Protecting 
lev. borns 'i/es

43 A/e st Virginia 30 days 'i/es 'i/es

44 \Wisconsin C3 days r
protecting 
lewborns J\'es

45 \Wyoming
parent or a 

arents agent . ^ 'es V'es
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Baby Abandonment Project

The lis t be low  identifies the 41 states that have passed "safe haven" laws between 1999 end  August
2002.

Alabama
H ouse Bill 115 (S igned  b y  G overnor M ay  1 1 ,2 0 0 0 )

O nline  T ext o f  Bill: N ot availab le  -- C W LA  Sum m ary 

K ey Points:

•  Age: 72 hours
•  S afe Havens : E m ergency  m edical serv ices providers, hospitals
•  L ia b ility :  A ffirm ative defense  to p rosecution_______________________

A r iz o n a

H ouse Bill 2001 (S igned  by  G overnor A pril 23, 2001)

O nline  Text o f  Bill -■ C W L A  Sum m ary 

K ey  Points:

•  Age: 72 hours
•  S afe Havens: F irefighter, E m ergency  m edical services technician, 

H ospital, O utpatien t trea tm ent center, C hild w elfare agency, L icensed 
adoption  agency, C hurch  or H ouse o f  w orship

•  L ia b ility : Im m une from  prosecution fo r abuse________________________

http://www.cwla.org/printable/printpage.asp l/?A/?nn*

http://www.cwla.org/printable/printpage.asp
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Arkansas
H ouse  B ill 1070/ Act 2 3 6  (S igned  b y  G overnor F eb  13 2001)

O nline  T ex t o f  B ill (Requires PDF) - -  C W L A  Sum m ary 

K ey  Points:

•  Age: 30 days
•  S afe Havens: E m ergency  departm ent o f  licensed  hospital, L aw  

enforcem ent agency
•  L ia b ility :  A ffirm ative d efense  to  p rosecu tion  fo r endangering  the w elfare 

o f  a  m inor

C a lifo rn ia

S enate  B ill 1368 (S igned by G o v ern o r S ep tem ber 2 8 ,2 0 0 0 )

O nline  T ex t o f  B ill *- C W L A  Sum m ai /

K ey  Points:

•  Age: 72 hours
•  S afe Havens: H ospital em ergency  room , O th er location designated  by 

board  o f  superv isors
•  L ia b ility : Im m une from  prosecution__________________________________

Colorado
| S enate  B ill 00-171 (S igned  by  G overnor Ju n e  3, 2000) 

I O nline T ext o f  B ill (Requires PDF) --  C W L A  Sum m ary 

[|Key Points:

•  Age: 72 hours
•  S afe Havens: H ospital, F ire  station
•  L ia b ility : A ffirm ative defense to  p rosecution

Connecticut
I Public A ct 00-207  (S igned by G overnor O ctober 1, 2000) 

O nline T ext o f  B ill -- C W LA  Sum m ary 

||K ey Points:

•  Age: 30 days
•  S afe Havens: H ospital em ergency  room
•  L ia b ility :  Im m une from  prosecu tion__________________

D e la w a re

||H ouse Bill 120 (S igned  by G overnor July  9, 2001) 

h ttp ://w w w .cw la.org /prin tab le /prin tpage.asp 1/26/2006

http://www.cwla.org/printable/printpage.asp
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Online Te&LobBill -  C W L A  Summary 

K ey  Points:

•  Age: 14 days
•  S afe Havens: E m ergency  departm ent o f  a  hospital
•  L ia b i l i t y :  D efense  to  P rosecution_________________________________________

F lo r id a

H o u se  Bill 1901 and  A m en d m en t H B 475 
(S igned  by G overnor Ju n e  2 ,2 0 0 0  and M ay  23 , 2001)

O nlin e  T ex t o f  B ill (Requires p d f ) -  C W L A  S um m ary

K ey Points:

•  Age: 3 days
•  S afe Havens: H ospita ls, F ire  stations, E m ergency  m edical serv ices stations 
» L ia b ility :  Im m une from  prosecu tion  for neg lec t___________________________

G e o rg ia

H ouse B ill 360  
(S igned  M ay 2002)

O nline  Text o f  B ill -- C W L A  Sum m ary 

K ey Points:

•  Age: L ess than one w eek
•  S afe Havens: E m ployee, vo lunteer o r  s ta ff  m em ber o f  a m edical facility
•  L ia b ility :  Im m une from  prosecution for the crim es o f  cruelty  o f  a child  o r 

abandonm ent o f  a dependen t child._______________________________________

Id a h o

S enate  B ill i 037 (S igned  b y  G overnor A pril 9, 2001)

O nline  T ex t o f  Bill — C W L A  Sum m ary 

K ey  Points:

•  Age: 30 days
•  S afe Havens: H ospitals, Physicians' o ffices and  clinics, M edical personnel 

respond ing  to 911 call, N urses and physic ian  assistants
•  L ia b ility :  Im m une from  prosecution  fo r abandonm ent____________________

I l l in o is

H ouse  B ill 0632, Senate B ill 2 16, Public A ct 92-0408 (S igned by  G overnor 
A u g u st 20 , 2001)

http://www.ewla.org/printable/printpage.asp

http://www.ewla.org/printable/printpage.asp
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O n line T ex t o fB il '. -  C W L A  S u m m ary  

K ey  Points:

•  Age: 72 hou rs
•  S afe Havens: H osp ita l, fire  sta tion , em ergency  m ed ical facility
•  L ia b ility :  R e lin q u ish m en t d o es n o t v io la te  the c rim in a l code o r  co n s titu te  a  

basis for a  f ind ing  o f  ab u se , n eg lec t o r abandonm ent_______________________

In d ia n a

S enate  B ill 330 a n d  A m en d m en t H o u se  B ill 1829 
(S ig n ed  b y  G o v ern o r M arch  17, 2000  a n d  M ay  1 7 ,2 0 0 1 )

O n line  T ex t o f  B ill -- C W L A  S u m m ary

K ey  Points:

•  Age: 45  days
•  S afe Havens: E m erg en cy  m ed ica l se rv ices p rov ider
•  L ia b il ity : A ffirm ativ e  defense  to  p ro secu tio n______________________________

Io w a

S enate  F ile 355 (S ig n ed  b y  G o v e rn o r A pril 2 4 ,2 0 0 1 )

O nline  T ex t o f  B ill -- C W L A  S um m ary  

K ey Points:

•  ig e :  14 days
•  S afe Havens: H o sp ita l e m erg e n cy  room s, H ealth  care fac ilities
•  L ia b ility : Ii ^mune from  p ro secu tio n  for aband onm en t o r  neg lect___________

K ansas

H ouse Bill 2838  (S ig n ed  by G o v ern o r 2000)

O nline  Text o f  B ill -* C W L A  S um m ary  

K ey Points:

•  Age: 45 days
•  S afe Havens: F ire sta tion , C ity  o r  county  health  departm ent, M ed ical care  

facility
•  L ia b ility :  Im m une from  p ro secu tio n  for abandonm ent_____________________

K e n tu c k y

K RS C hap ter 311

O nline  Text o f  B ill -* C W L A  S u m m a ry

Cey Points: |

http://www.cvvia.org/printable/printpage.asp 1/26/2006

http://www.cvvia.org/printable/printpage.asp
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•  Age: 72 hours
• S afe H a ve r  E m erg en cy  m ed ica l se rv ices  p rov ider. P o lice  S ta tio n , F ire  

S ta tion
•  L ia b ility .  R e lin q u ish in g  p aren t no t co n sid ered  to  have a b a n d o n ed  o r 

end ang ered  th e  ch ild

L o u is ia n a

H ou se  B ill 223  (S ig n ed  by  G ov ern o r A p ril 17, 2000)

[Key Points:

• Age: 30  days
•  S afe Havens: H o sp ita ls , P ub lic  h ea lth  un its, Fire sta tion s , P o lice  sta tio ns , 

P regnan cy  c ris is  fac ility
•  L ia b ility :  A ffirm ativ e  d efen se  to  p ro se cu tio n  for aband onm en t, 

m o lesta tio n , o r  c ru e lty ____________________________________________________

M a in e

L D  1670 (S ig n ed  M a rc h  22, 2002)

O n lin e  T ex t o f  B ill -- C W L A  S um m ary  

K ey  Points:

•  Age: 31 d ay s
• S afe Havens: E m erg en cy  R oom  o f  a  H osp ita l, H ospita l S ta f f  M em ber, 

F irefigh ter, P o lice  O fficer, M edical S e rv ices P ro v ider
• L ia b ility :  - A ffirm ativ e  d efen se  to the  c rim e  o f  abandonm ent__________

M a r y la n d

S enate  B ill 82 (A d o p te d  M arch  2 2 ,2 0 0 1 )

O n line T ex t o f  B ill — C W L A  S um m ary  

K ey  Points:

•  Age: Less than  3 d ay s  o ld
•  S afe Havens: H osp ita l perso nn e l
> L ia b ility :  - R e linqu ish m en t not seen  as a  crim inal act i f  child  is unharm ed

M ic h ig a n

S enate  Bill 1053 (S ig n ed  by G o v ern o r June  26 , 2000) 

O n line  Tex t o f  B ill -- C M ".A  S u m m aiy  

K.ey Points:

•  Age: 72 hours

http://www.cwla.org/printable/printpage.asp 1/26/2006

http://www.cwla.org/printable/printpage.asp
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• Safe Havens: Fire departments, Hospitals, Police stations
• Liability: Affirmative defense to prosecution for injury or abandonment

Minnesota

Senate File 2615 (Signed by Governor April 2000) 

O nline Text o f Bill -  CWLA Summary 

Key Points:

• Age: 72 hours
• Safe Havens: Hospitals
•  Liability: Immune from pro. ecution__________

Mississippi

House Bill 169 (Signed by Governor March 23,2001)

Online Text of Bill -- CWLA Summary 

||Key Points:

• Age: 72 hours
• Safe Havens: Hospitals, Adoption agencies
• Liability: Affirmative defense to prosecution________________________

[(Missouri

House Bill 1443 (Approved by Governor July 2,2002; Effective August 28, 
2002)

Online Text of Bill -  CWLA Summary 

||Key Points:

• Age: Less than 30 days old
• Safe Havens: On duty hospital staff, firefighters, emergency medical 

technician, and law enforcement
• Liability:: Immune from prosecution on child abandonment and 

endangering welfare of child who is less than 5 days old; affirmative 
defense for child abandonment and endangerment of welfare to child who 
is between 6-30 days old__________________________________________

Montana

| Senate Bill 0132 (Signed by Governor April 19, 2001) 

[[Online Text o f Bill -  CWLA Summary 

Key Points:

Age: 30 days
Safe Havens: Fire departments, Hospital: Law enforcement agencies

http://www.cwla.org/printable/printpage.asp 1/26/2006

http://www.cwla.org/printable/printpage.asp


| •  Liability. Immune from prosecution for abandonment_________________

Nevada

Senate Bill 191 (Signed by Governor May 31, 2fK)l)

Q n lin e le x io f  Bill -  CWLA Summary 

Key Points:

• Age: 30 days
• Safe Havens: Hospital, obstetric center or independent center for 

emergeucy medical care, fire-fighting agency, law enforcement agency
•  Liability: Not in violation o f the law simply by virtue o f  delivering a child 

to a safe haven _______________________________________________

New Jersey

Chapter 58 (Signed by Governor July 7, 2000)

Online Text o f  Bill (Require? pdf) -- CWLA Summary 

Key Points:

•  Age: 30 days
• Safe Havens: State, county or municipal police stations, Hospital 

emergency rooms
• Liability: Affirmative defense to prosecution for abandonment_________

New Mexico

Senate Bill 94 (Signed by Governor March 14, 2001)

Online Text o f Bill -- CW LA Summary 

Key Points:

• Age: 90 days
• Safe Havens: Hospitals, Healtu care clinics
• Liability: Immune from prosecution for abandonment or abuse__________

New Vork

SO06688 (Signed by Governor June 18, 2000)

Online Text o f Bill: Not available -- CWLA Summary 

Key Points:

• Age: 5 days
• Safe Havens: Appropriate person or suitable location
• Liability: Affirmative defense to prosecution for abandonment or desertion

Child W elfare League o f America Page 7 o f  11

I North Carolina

http://www.cwla.org/printable/printpage.asp 1/26/2006

http://www.cwla.org/printable/printpage.asp
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House Bill 275 / Session Law 2001-291 (Signed by Governor July 19, 2001) 

Online Text o f Bill -  CWLA Summary 

Key Points:

• Age: 7 days
• Safe Havens: Health care provider, law enforcement officer, social 

services worker, certified emergency medical service worker, any adult
• Liability: Immune from prosecution_________________________________

North Dakota

SB 2129 (Signed by Governor March 28,2001)

Online Text o f Bill (Requires PDF) -  CWLA Summary 

Key Points:

• Age: 1 year
• Safe Havens: Hospitals
> Liability: Immune from prosecution

Ohio

House Bill 660 (Signed by Governor January 5, 2001)

Online Text o f Bill -  CWLA. Summary 

Key Points:

• Age: 72 hours
• Safe Havens: Emergency medical service workers, Peace officers, 

Hospitals
• Liability: Immune from prosecution___________________________

Oklahoma

4ouse Bill 1122 (Signed by Governor April 30, 2001)

Online Text o f Bill -  CW LA Summary 

Cey Points:

•  Age: 7 days
• Safe Havens: Medical services providers, Police stations, Fire stations, 

Child protective services agencies, Hospitals, Medical facilities
• Liability: Immune from prosecution for abandonment or neglect______

Oregon

Senate Bill 199 (Signed by Governor June, 2001) 

Online Text o f  Bill -- CWLA Summary

http://www.cwla.org/printable/printpage.asp 1/26/2006

http://www.cwla.org/printable/printpage.asp
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Key Points:

•  Age: 30 days
• Safe Havens'. Hospitals, Birthing Centers, Physicians' offices, Sheriffs' 

offices, Police stations
• Liability'. A ffir ative defense to prosecution for abandonment_______

Rhode Island

Senate Bill 94 (Signed by Governor July 9,2001)

Online. Text fif Bill -  CWLA Summary 

Key Points:

• Age: 30 days
• Safe Havens: Hospital, medical emergency facility, fire station, police 

station
• Liability: Immune from prosecution for abandonment________________

South Carolina

House Bill 4743 (Signed by Governor June 6, 2000)

Online Text o f  Bill -- CWLA Summary 

Key Points:

• Age: 30 days
• Safe Havens'. Hospitals, Hospital outpatient facilities
• Liability: Immune from criminal prosecution________________________

South Dakota

Senate Bill 92 (Signed by Governor March 3,2001)

Online Text o f Bill -  CWLA Summary 

Key Points:

• Age: 60 days
• Safe Havens: Health care facilities or clinics, Law enforcement officers,

[ Emergency medical technicians, Firefighters
| « Liability: Immune from prosecution_________________________________

Tennessee

Senate Bill 774 / Public Act 388 (Signed by Governor July 19,2001)

Online Text of Bill (Requires PDF) -- CWLA Summary 

I Key Points:

http://www.cwla.org/printable/printpage.asp 1/?X/?nn*

http://www.cwla.org/printable/printpage.asp
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•  Age: 72 hours
•  Safe Havens: Hospitals, Birthing centers, Community health clinics, Out­

patient "walk-in" clinics
•  Liability: Immune from criminal prosecution________________________

Texas

House Bill 3423, Senate Bill 783 (Signed by Governor June 6,1999; emended 
March 21, 2001)

Online Text o f  Bill -- CWLA_ Summary 

Key Points:

• Age: 60 days
• Safe Havens: Emergency medical services provider, Licensed child- 

placing agency, Licensed residential child-care provider
• Liability: Affirmative defense to prosecution

Utah

House Bill 12 Substitute (Signed by Governor March 15,2001) 

Online Text o f Bill -- CWLA Summary 

Key Points:

•  Age: 72 hours
•  Safe Havens: Hospitals with emergency rooms
•  Liability: Immune from prosecution for neglect or abandonment

Washington

SB 5236 (April 3, 2002)

Online Text o f Bill -- CWLA Summary 

Key Points:

Age: 72 hours
Safe Havens: Emergency department o f a licensed hospital during hours o 
operation, or Fire station during hours o f operation and while fire 
personnel are present
Liability: Relinquishing parent is not subject to criminal liability under 
parts o f law in question.____________________________________________

W est Virginia

House Bill 4300 (Signed by Governor March 11,2000) 

Online TcxLofBill — CWLA Summary 

Cey Points:

http://www.cwla.oig/printable/printpage.asp

rage tu o i n

1/26/2006

http://www.cwla.oig/printable/printpage.asp


cm id Welfare League o f America Page 11 o f  1

• Age: 30 days
• Safe Havens'. Hospitals, Health care facilities
• Liability: Affirmative defense to certain prosecutions_________________

Wisconsin

Assembly Bill 54 (Signed by Governor April 6 ,2001)

Qnline le x io fB il l  (Requires p d f )  -  CWLA Summary 

Key Points:

• Age: 72 hours
• Safe Havens: Law enforcement officers, Emergency medical technicians, 

Hospitals, 911 responders
• Liability: immune from civil or criminal prosecution__________________

No Data

Alaska, Hawaii, Massachusetts, Nebraska, New Hampshire, Pennsylvania, Vermont, Virginia, 
Wyoming

© 1996-2005 Child Welfare League of America. All Rights Reserved.
U RL: http://www.cwla. org/programs/pregprev/flocrittsafehaven.htm
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http://www.cwla
http://www.cwla.org/printable/printpage.asp


P  P l a n n e d  P a r e n t h o o d
o f  A la s k a

T es tim o n y  
H ouse Bill 322

Planned Parenthood o f Alaska applauds Representatives LeDoux and Representative 
Gruenberg for introducing the "Safe Surrender" bill. House Bill 322 allows a parent to 
surrender a newborn at a designated safe place where someone can attend to the infant's 
needs. Any parent who relinquishes an unharmed infant under this bill will have total 
anonymity. Sixteen states have already passed similar laws. President Bush signed the 
first Safe Surrender bill into law while he was governor o f Texas.

The decriminalization o f infant abandonment is an important step to help young women 
deal with an unwanted pregnancy. Alaska's open adoption law. while securing adoptee 
rights, may deter women from adoption and push them toward abortion. Many o f these 
women do not want th^ir families to know about their pregnancy. There is no guarantee 
o f privacy in open adoption; furthermore, adoption is a complicated and intrusive 
process. It requires permission from the father, questioning, paper work, etc. Safe 
Surrender is an offer o f  assistance to women w'ho might otherwise abandon a newborn. 
Under existing law the police track down a woman who abandons an infant. Illegal 
abandonment can lead to a baby's death and the mother’s prosecution.

This is a first step. Safe Surrender does not address the societal ills that lead to 
unintended pregnancy and the drastic acts o f infanticide and abandonment. Teens need to 
know if  they make a mistake their family and society will feat them compassionately. 
Young people need to have honest and medically accurate sex education. We need 
enhanced out-reach and support for at-risk parents. Greater access to birth control, 
including insurance coverage o f all FDA approved contraception, should be made 
available.

T h e re fo re , P la n n e d  P a re n th o o d  o f  A lask a  s u p p o r ts  th is  b ill.

Planned Pa ren thood  o f  A la ska  
4001  L ake  Otis P kw y  
Anchorage , A K  9 9 5 0 3  
9 0 7 .7 7 0 .9 7 0 5



A L A S K A  W O M E N  S LO B B Y
AWL M i s s i o n :  T o  d e f e n d  a n d  a d v a n c e  t h e  r i g h t s  a n d  n e e d s  o f  W o m e n ,  

C h i l d r e n  a n d  F a m i l i e s  i n  A l a s k a

2006 
AW L Steering 

Committee 
Members

Caren Robinson 
Lobbyist

Geran Tanr, 
Chair

Diane DISanto

Marissa Flannery

Torie Foote

Sherrie Goll

Janelle Hafner

Nacole Heslep

Lauree Hugonln

Cady Lister

Mary Matthews

Taber Rehbaum

Mary Elizabeth 
Rider

Nancy Scheetz- 
Freymiller

Libby Silberling

Jana Varratl

Rose Wysockl

P.O. Box 20891
Juneau, Alaska 99802-0891
w w w .akw ouenslobby.org

P o s i t io n  P a p e r
HB 3 2 2 , S A F E  S U R R E N D E R  O F  B A B IE S  

April 2 0 0 6

The Alaska Women’s Lobby supports HB 322. The bill is an important safety 
measure to increase the likelihood that troubled parents will turn over their 
newborns to medical or other emergency personnel instead of leaving them in 
yGtsiitially dangerous situations.

Beginning in Texas in 1999, "Baby Moses laws" or infant safe haven legislation 
has been enacted as an incentive for mothers in crisis to safely relinquish their 
babies to a safe haven where the baby will be protected and provided with medical 
care until a permanent home can be found, safe haven laws generally allow the 
parent, or an agent of the parent, to remain anonymous and to be shielded from 
prosecution for abandonment or neglect in exchange for safely surrendering the 
baby to a safe haven. According to a report of the Alan Gattmacher Institute, as 
of June 2005, these laws exist in 45 r'i-ies. It is time for Alaska to join these other 
states.

Variations by state include limits on the infant’s age at time of relinquishment (72 
hours tc 1 year) and the people and places authorized to accept the infants (e.g., 
Emergency Medical Services, hospitals, fire stations, and police stations). Most 
state policies adopt a "no questions asked" approach, but some states require 
that a person accepting the infant ask for a medical history. We support the one 
year time length this bill suggests.

One important issue to consider as the bill moves through the committee process 
is public education about the bill when it becomes law In 2003,15 states had 
mandated public information campaigns to increase public awareness of safe 
haven legislation. Several common elements of such campaigns include toll-free 
hotlines, pamphlets and written material, and public service messages. Funding 
should be provided so that once the service is available, those who are eligible to 
receive the infants can be trained and the public can be made aware of the 
service throughout the state.

Thank you for hearing this piece of legislation. Creating avenues for parents to 
relinquish newborns in a way that protects both the oarents and the newborns 
should lessen the odds of finding babies abandoned in dumpsters or empty 
parking lots.

http://www.akwouenslobby.org


DEPAJRTME!'- OF HEALTH AND 
SOCIAL SERVICES

OFFICE Oh CHILDREN S SERVICES
/

P.O. flOX 11C630 
JUNEAU. ALASKA 99811-0630 
PHONE 19071465-3170

FRANK H. MURKOWbKI, GOVERNOR

April 24. 2006

Honorable Representative Gabrielle LeDoux 
Alaska State Legislature 

late Capitol, Room 112 
Juneau, AK 99801-1182

Dear Representative LeDoux:

Thank you for your work this legislative session on House Bill 322. Passage o f this bill 
ma> prevent harm to some infants as it allows a parent to safely surrender their child 
without fcaro fcf.n ina l prosecution.

The Office o f L oildren’s Services supports HB 322 and is interested in collaborating with 
you on new state 'aw that would provide an infant who may otherwise be abused or 
neglected with the opportunity for a stable and loving home.

Thank you for your commitment to Alaska's children and their families.

Deputy Commissioner

Pnntod on mcy.UxJ papor 
by A ska Litno, inc.



FISCAL NOTE
STATE OF AL/SKA
2006 LEGISLATIVE SESSION

Revision Late/Time (Note if correction):
INFANTS SAFELY SURRENDERED BY A 
PARENT SHORTLY AFTER BIRTHTitle

Fiscal Note Number:
Bill Version:
( ) Publish Date:
Dept. Affected:

RDU Children’s Services

HB322-DHSS-OCS-04-24-06

Health Social Sei vices

Component Family Preservation
LEDOUXSpcr sor 

Requester 

Expenditures/Revenues

HOUSE (HES) Component No. 

(Thousands of Dollars)

1628

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 2011 FY 2012
Personal Services
Travel
Contractual 100.0 100.0 100.0 100 0 100.0 100.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

. TOTAL OPERATING . . m g . . .  199,0 . 100,0. 109-P 10, h 100.0

k _ PITAL EXPENDITURE?

ICHANGE IN REVENUf J2L
(Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF 100.0 100.0 100 0 100.0 100.0 100.0
1037 GF/Mental Health
Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 100.0 100.0 100.0 100.0 100.0 100.0

Estimate of any current year (FY2006) c o s t : ___________
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separa te  p age if necessary)
This bill provides for the safe surrender o f infants whereby the parent may not be criminally 
prosecuted fo. surrendering an infant in the manner described.

Drawing on other states' experience with similar laws, the OCS believes that adequate public 
education is key to success. If the desired effect of this bill is to stop abandonment o f babies, 
the public needs to be made aware of the options. This fisc; 1 note would cover estimated 
costs for a campaign that provides for media advertising, brochures, posters, etc., to be 
distributed in hospitals, clinics, doctors' offices, public assistance offices, and other public 
areas. Estimated costs are based on similar campaigns and promotions managed within OCS.

Prepared by: 
Division 
Approved by: 
Agency

Tammy Sandoval. Deputy Commissioner Phone 465-3191
Office of Children'? Services Date/Tima 04/21/2006
Karleen Jackson. Commissioner Dai- w m m
Department of Health and Social Services
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SPONSOR STATEMENT

HB 323

"An A c t relating to material w itnesses; am ending Rule 58.1, Alaska ru le s  
o f  Civil Procedure, and  Rule 204, A laska R ules o f Appellate Procedure; and  

providing for an e ffective d a te ."

Writlcn in A laska’s constitution is an acknowledgement of an individual’s freedom and 
an individual’s corresponding obligation to our state. Striking a balance between the 
needs of society to prosecute crime, the rights of a defendant to witnesses on their behalf 
and the right of an individual to be free from unreasonable arrest is the central issue in 
House Bill 323 Detention of Material Witnesses.

A material witness is a “witness whose testimony is crucial to either the defense or 
prosecution,” ' Regrettably, citizens do n t  aiways come forward to fulfill their 
“corresponding obligations" as a witness during the investigation or prosecution of a 
crime. Nearly all states and the federal government have adopted statutes dealing with the 
pretrial confinement of material witnesses and h B  323 set" the guidelines and protections 
for issuing a material witness order in the state of Alaska.

Giving the court system the ability to compel a person to testify protects be i the needs of 
society and the rights of the individual. For law enforcement officials, material witnesses 
can be the deciding factor in bringing indictments and prosecuting crime. For defendants, 
a material witness order can ensure that testimony crucial to thei; defense is offered. For 
individuals, the process in HB 323 protects them from unreasonable arrests or 
confinement.

HB 323 attempts to balance these competing interests to give law enforcement officials 
tools to fight crime and individuals testimony crucial to their defense.

1 Black’s Law Dictionary 826 (5lhcd. abridged 1983)

Em u il: Represen ta tive .Kev in Meyer@ leg is.sUitev.ak.us • T o ll Free: (866 ) 465-4945
Session: State C ap ito l, Juneau. A lu . s k J a B A M r ^ f& ^ M L . ; (907) 465-4945 Fax: (907) 46.5-3476
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MEMORANDUM

DATE: January 9, 2006

Representative Kevin Meyer

FROM: Mike Pawlowski

RE: Sectional Analysis for IIB 323
(Version No. 24 -  L S 1198\G)

As a preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill and the bill itself is the best statem er of its 
contents. If you would like an interpretation of the bill as it may apply to a particular set 
of circumstances, please adv ise.

Section 1 Adds a new section authorizing a prosecuting attorney or defen .e attome> > 
apply to the superior court for an order compelling a person to appear at a material 
witness hearing under certain circumstances. Authorises the Superior Court o issue an 
order to appear, an arrest with a warrant, and an arrest without a warrant. E tablishes 
procedures for a material witness hearing. Spcciries restrictions on and con litions of the 
confinement or release of a material witness. Entitles a material witness to ,ces provided 
in Rule 7, Alaska Rules of Administration. Authorizes a material witness lo apply to the 
court for an order directing that a deposition be taken, and specifies the appealable nature 
of a material witness o rd—.

Section 2. Gives the court of appeals appellate jurisdiction in actions and proceeding 
issued under section 1.

Section 3. Requires the office of public advocacy to provide legal representation to 
material witnesses.

Section 4. Adds an indirect court rule amendment to Alaska Rules of Civil Procedure. 

Section 5. Specifies an effective date of July 1, 2006.

Em a il: Represcntativc_Kevin_Mever@U-gis.state.ak.us • T o ll Free : (866 ) 465-4945
Session : State Cap ito l, Juneau, A laska 99801-1182 • Phone: (907) 465-4945 Fux: (907) 465-3476
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INTRODUCTION

The New Jersey material witness statute authorizes a judge to detain a person 
believed to be a material witness to a crim e.1 The statute, enacted in 1898, is not written 
in plain English and docs not address the problems posed by the arrest and confinement 
of material witnesses who are often innocent witnesses to crimes. The material witness 
statute implicates the right of citizens to remain free from unreasonable arrest, and the 
states need to prosecute crime. The present material witness statute does not protect 
either the citizen’s or ti e state's interest as the decision in State v. Misik discussed below 
makes clear. The right of innocent citizens to remain free, as well as the need to 
prosecute crime, are serious matters requiring fair and well-balanced legislation. The 
New Jersey Law Revision Commission recommends the repeal of the present material 
witness statute and the adoption of its proposed statute.

In State v. Misik. 238 N.J. Super. 367 (Law Div. 1989), the court found that a 
warrant issued under the material witness statute violated the Fourth and Fourteenth 
Amendments of the United States Constitution, and article 1, paragraph 1 of the New 
Jersey Constitution, because the statute failed to require a pre-deprivation hearing and to 
prescribe other procedural safeguards to enforce due process requirements.2 The court 
prescribed guidelines to implement the statute consistent with the federal and New Jersey 
constitutions. The court recommended that the Supreme Court promulgate rules or that 
"the legislature enact auditional statutory provisions in order to carry out the mandate of 
the Due Process Clause of both the federal and state constitutions." id. at 385.

The Supreme Court Committee on Criminal Practice is considering the issue, but 
has not yet recommended a rule.-* Because the guidelines that would make the material 
witness statute meet constitutional concerns raise issues of substantive law, the 
legislature, not the Supreme Court, is the proper forum to establish the guidelines. The 
rule-making power of the Supreme Court is limited to procedural issues. N. J. Const, art. 
IV, ° II, A 3. Even if the court rule deals with some matters of substance, it cannot treat

1 The term "material witness statute" refers fo N.J.S. »: 162-2, N.J.S. 2A:162-3 and N.J.S. 
2A: 162-4. The key provision, N.J.S. 2A: 162-2, provides: "Every judge and magistrate shall, when in his 
judgment the ends of justice so require, bind by recognizance with sufficient surety, any persor. who shall 
declare against another person for any crime punishable by death or imprisonment in state prison, or any 
person who can give testimony against any person so accused of any such crime, whether the offender be 
arrested, •mprisoned. bailed or not." N.J.S. 2A: 162-3 mainly concerns the conditions of confinement; 
N.J.S. 2A: 162-4 requires the county to pay the witness a fee of $3 per day of confinement.

The fourth amendment provides: "The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants 
shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seired." U.S. Const, amend. IV.

The fourteenth amendment provides in pertinent part tlr.t "nor shall any State deprive any person 
of h'f , liberty, or property, without due process of law ...." U.S. Const, amend. XIV.

Article 1, paragraph I of the New Jersey Constitution provides: "All persons are by nature free 
and independent, and have certain natural and unalienable rights, among which are those of enjoying and 
defending life and liberty, of acquiring, possessing, and protecting properly, and of pursuing and 
obtaining safety and happiness." N. J Const, art. I, A 1.

The existing court rule. R. 3:26-3, merely reiterates the broad language of N.J.S. 2A: 162-2.



the range of substantive issues or employ the range of remedies available to legislation. 
Moreover, to rely on the Supreme Court Committee on Criminal Practice to amend the 
existing court rule >n material witnesses to rectify the constitutional defects of a statute is 
an abdication o f legislative responsibility.

The Commission identified several procedural and substantive problems in the 
material witness statute: N.J.S. 2A: 162-2 through N.J.S. 2A: 162-4. First, N.J.S. 2A:!62- 
2 does not specify whether a criminal action must be pending before the state may apply 
for a warrant to arrest a person alleged to be a material witness. The failure of the statute 
to specify the preconditions for a warrant have engendered uncertainty as to wher the 
statute is applicable. Second, the statute does not contain procedural safeguards to make 
certain that the arrest nnd detention of the witness comply with federal and state 
constitutional due process requirements. Third, while 2A: 162-3 forbids lodging tuc 
material witness in an ordinary jail, it does not require the court to impose the least 
restrictive constraint to detain the witness. Fourth, 2A: 162-4 sets the payment of an 
unreasonably low fee of $3 per day for detained witnesses The material witness statutes 
do not deal with other issues such as warrantless arrests, finality of the order for purposes 
of appeal and the effects of taking the witness's deposition.

The Commission examined the material witness statutes of other states, the case 
law in New Jersey and the scholarly literature. None o f the foreign material witness 
statutes addressed all important issues. The Commission thus drafted a comprehensive 
statute to regulate judicial orders directing the appearance or detention of a material 
witness. The proposed statute has three objectives: (1) to suike a balance between the 
need of the law enforcement community to prosecute crime and the right of the citizen 
not charged with a crime to remain free from arrest, (2) to resolve the inconsistencies in 
the common law, and (3) to establish the payment of a reasonable fee for confined 
witnesses and create other procedural rules to effectuate the interests of the law 
enforcement community and material witnesses.

The statute affords bo»h the state and the defendant the right to apply lor material 
witness orders if ihree threshold requirements are met: (1) an indictment, accusation or 
complaint for a crime is pending, or a criminal investigation before a grand jury is 
pending (2) the alleged witness has information material to the pending criminal action 
and (3) the alleged witness is unlikely to respond to a subpoena. The proposed statute 
specifies the content of the application for a material witness order, and lists the rights 
that must be afforded to a witness during a material witness hearing. In addition, the 
proposed statute establishes standards of review for the issuance of material witness 
orders, and sets the conditions nf release and of confinement. The statute permits police 
officers to arrest an alleged material witness without a warrant in emergencies, but 
requires them to bring the witness before a judge immediately after arrest. Finally, the 
proposed statute increases to $40 per day the fee paid to detained witnesses, and gives 
material witnesses additional rights such as the right to appeal and to modify the material 
witness order.

Background



a. Material witness: definition and foreign law-

A material witness is "a witness whose testimony is crucial to either the defense 
or prosecution." Black's Law Dinionarv 826 (5th ed. abridged 1983). "In most states, he 
may be required to furnish bond for his appearance and. for want of surety he may be 
confined until he testifies." Id. A material witness often is an innocent observer o f a 
crime who happens to be in the wrong place at the wrong time. For example, a tourist 
from California who witnesses a crime in Newark by chance and gives a report to the 
police is a potential material witness in New Jersey. One court has observed that a 
material witness is "an innocent citizen whose right to the full enjoyment of liberty is 
threatened solely because of his potential usefulness as a witness for the government ... 
the deprivation o f liberty, although temporary by definition, can be measured in weeks or 
even months." Application of Cochran. 434 F. Supp. 1207, 1213 (D. Neb 1977).

Material witness statutes authorize the arrest and detention of alleged material 
witnesses. Carlson, Jailing the Innocent: The Plight of the Materia! Witness. 55 Iowa L. 
Rev. 1 (!969). "Nearly all states and the federal government have enacted provisions 
dealing with pretrial confinement of material witnesses." Carlson and Voelpel, Material 
Witness and Material Injustice. 58 Wash. U. L. Q. I, 21 (1980). Witness laws are 
justified under the concept that every citizen has a duty to testify. Hurtado v. United 
States. 410 U.S. 578, 589 (1973). Most material witness statutes arc old. For example 
the New Jersey material witness statutes derive from 1898. "(Wjhen dusted off and put 
into operation, these archaic statutes result in innocent citizens spending weeks -  even 
months -- in custody." Carlson and Voe'pel. Material Witnes: and Material Injustice. 58 
Wash. L. Q. 1 (1980).

Several states have developed modem legislation in the area of material witness 
detention. E g . Ariz. Rev. Stat. Ann. sec. 13-4083(b) (1989) (deposition of detained 
witness requires discharge); Hawaii Rev. Stat. sec 835-2 (1988) (detention system based 
on material witness order); and N.Y. Crim. Pro. L >w sec. 620.20 (McKinney 1984) 
(detention system based on material witness order). However, notwithstanding this 
legislative activity, most state statutes contain little or no procedural or substantive 
protection for detained witnesses. Carlson and Voelpel, supra at 27. None of the newer 
state statutes address the constitutional concerns taised in State v. Misik. or resolve the 
procedural and substantive problems identified by the Commission. Thus none of the 
material witness laws of foreign states provides a model to follow.

The federal material witness law also does not constitute a model law. The 
federal law is not a single comprehensive statute. Rather, the federal material witness 
law consists of a matrix of statutes and rules. 18 U.S.C. 3144 ( 1989)(release or detention 
of a material witness): 18 U.S.C. 3142 (!989)(relcase or detention o f a defendant 
pending trial); 28 U S.C. 1821 (1989)(witness fees); 18 U.S.C. 3006(a) (1989) 
(assignment of counsel rule); Fed. R. Crim. P. 46 (release from custody); and Fed. R. 
Crim. P. 15 (deposition of detained witness). In addition to being unduly complicated, 
the federal statutes and rules fail to authorize the arrest of material witnesses. The



judiciary had to infer the power to arrest from the federal material witness statute. Bacon 
v. United States. 449 F. 2d 933, 937 (9th Cir. 1971).

b. New Jersey law and State v. Misik

In Misik. a Superior Court judge issued a warrant for the arrest of Janos Misik as 
a material witness pursuant to N.J.S. 2A: 162-2 based on the ex parte application of a 
detective o f the New Jersey State Police. State v. Misik. 238 N. J. Super, at 371. The 
application alleged that Misik had information concerning '.he commission of 
environ’" antal crimes and that his arrest was necessary because he would not be available 
for i ir by subpoena. Id-

The affidavit in support of the application confined  the following allegations: (1) 
Misik had knowledge that his employer, Petro v \ng Terminal Corporation, released 
petroleum p ro d u c t into the Hackensack River, (2) Misik, though initially cooperative 
with the police, had missed an appointment, (3) Misik was a foreigner s e le c te d  of being 
an illegal alien because he once failed to produce his "green card" to the police, (4) Misik 
lived on a boat displaying a "for sale" sign, (5) Misik did not give the police the exact 
location of his boat in the marina and (6) Misik had a criminal record for drug offenses. 
State v Misik. 238 N. J. Super, at 371. No criminal action or proceeding against Petro 
King Terminal Corporation was pending wncn the State applied for the arrest warrant.

The court held an in camera discussion with an assistant prosecutor concerning 
the State's authority to obtain an ex parte arrest wr.rrani of Misik. The assistant 
prosecutor maintained that the State had authority to arrest Misik without a warrant. 
State v. Hand. 101 N. J. Super. 43, 55-56 (Law Div. i968) holds that a peace officer may 
arrest without a warrant when he has a reasonable basis or probable cause to believe a 
person is a material witness. The court then issued the warrant which authorized the 
police to arrest Misik. The warrant required tne police to bri g Misik before the court 
immediately after his arrest so that the court could inform Misik of his rights and the 
nature of the proceedings.

The police arrested Misik the day the arrest watTant was issued and, contrary to 
the court's order, brought Misik to the prosecutor’s office, not the court. State v. Misik. 
238 N. J. Super, at 372. The police subjected Misik to a lengthy custodial interTOgat'on 
and detained him overnight in jail where 'ne was treated like a prisoner contrary to N.J.S. 
2A: 162-3. The next morning Misik was brought to court handcuffed and in prison garb. 
Stale v. Misik. 238 N. J. Super, at 372. Misik's attorney objected to the procedures 
adopted by the court to issue the arrest warrant and requested leave to file a brief 
challenging the constitutionality of the material witness statutes. The court released 
Misik on his own recognizance, subject to the condition that he report weekly to the 
prosecutor's office for one month, id. The court informed the prosecutor that if the State 
did not convene a grand jury investigation of Petro King Terminal Corporation within 
one month, the court would vacate the reporting requirement. Id. The court furthei
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granted leave to Misik's attorney to file a brief challenging the constitutionality of the 
material witness statute, id- at 373.

At the hearing, the court held that the federal and New Jersey constitutions 
require that an alleged material witness be provided with notice and an opportunity to be 
heard before being detained under the New Jersey material witness statute. State v. 
Misik. 238 N. J. Super, at 388. The court also held that a criminal action must be 
pending against an accused before a person may le  apprehended or detained as an 
alleged material witness. M. In support of its holding, the court found that the "express 
language of the statute compels the conclusion that a criminal action must be pending 
against an accused before a court may sanction the detention of a person believed to be a 
material witness." id. at 375. The court also noted that "u is well-established that our 
Rules do not give a prosecutor any pre-trial subpoena power independent of the grand 
jury." Id. at 376. Consequently, Misik was free to lefuse to cooperate with the police. 
Because the prosi cutor could not compel Misik’s appearance by subpoena absent a grand 
jury investigation, the court found that the prosecutor had misused the mate lal witness 
statute to detain and arrest Misik. id- at 377.

The court also found that Misik was deprived of his constitutionai rights under 
both the federal and New Jersey constitutions. The judge stated that "Misik was arrested 
without prior notice and an opportunity to be heard before he was arrested and 
committed to jail", and thus found that the arrest and detention violated the due process 
requirements of the Fourteenth Amendment of the United States Constitution and article 
1, paragraph 1 o f the New Jersey Cons'itution. State v. Misik. 238 N. J. Super, at 377. 
The court also stated that "it was patently unreasonable under the Fouith Amendment of 
the United States Constitution to have arrested and detained Misik because of his refusal 
to cooperate with the police." Id- While the court found that the procedures followed to 
arrest Misik violated the federal and New Jersey constitutions, the court did not hold that 
the New Jersey material witness statute (N.J.S, 2A: 162-2) was unconstitutional, id. at 
384.

Because the statute is silent as to constitutional safeguards, the court looked to 
federal and foreign state legislation fo* uiidance. E.g. 18 U.S.C. 0 3142 (e) and (0  and ° 
3144 (detention subject to clear an*' c nvincing evidence standard); N.Y. Crim. Pro. 
Law. ° 620.30 (McKinney 1984) (order directs alleged material witness to appear at pre­
deprivation hearing); Neb. Rev. Stat. ° 29-507 (1989) (specifies the conditions o f release 
for material witnesses). The court, deciding the New Jersey statute could be rehabilitated 
if procedural safeguards were established, then set forth a list of guidelines to fill the gap. 
St^tf v. Misik. 238 N. J. Super, at 385-86.

Most important, the court held that a person could not be arrested or detained as a 
material witness unless the justification for the arrest or detention was based on probable 
cause. The judge stated, "This court believes that at the very least a heavy burden of 
proc f should be imposed upon the State whenever it decides it is necessary to seek 
deten..on of an innocent person, not even a suspect, much less an accused." Iji at 383. 
The court cited Addington v. Texas. 441 U.S. 418 ( i 979) in support of its position. In



Addington, the United States Supreme Court established the "clear and convincing" 
standard of proof to commit a person for mental care on an involuntary basis. The 
United States Supreme Court stated, "The function of a standard of proof, as that concept 
is embodied in the Due Process and in the realm of factfinding, is to "instruct the 
factfinder concerning the degree of confidence our society thinks he should have in the 
correctness of factual conclusions for a particular type of adjudication." Addington v. 
Texas. 441 U.S. at 423 (citation omitted). The court in Misik found that the interests at 
stake in material witness proceedings are the liberty interests of an innocent citizen and 
the State's need to gather evidence of crimes. The clear and convincing standard 
allocates the risk of error to the state and thus minimizes the risk of erroneous decisions. 
It also .eflects the value society places on individual liberty." id. at 426 (quoting 
Tippett v. Maryland. 436 F. 2d 1153, 1166 (4th Cir. 1971)1. The court in Misik thus held 
that the "dear and convincing" standard is constitutionally compelled for the arrest and 
detention of material witnesses.

Prior to Misik. the two principal decisions on New Jersey material witness law 
were State v. Price. 108 N. J. Super. 272 (Law Div. 19~0) and State v. Hand. 101 N. J. 
Super. 43 (Law Div. 1968). When read together, Price. Hand and Misik do not 
constitute a coherent statement of law on material witnesses, and therefore do not provide 
clear guidelines to the court, prosecutor or defendant. The inconsistencies concern 
primarily the right of the police to arrest a material witness without a warrant, and the 
necessity of a pending criminal action to detain a material witness.

For example, the court in Price indicated that the police may not hold a potential 
witness unless there is a pending criminal action against an accused. State v. Price. 108 
N. J. Super, at 280-281. To the contrary, the court in Hand sanctions the detention of a 
person believed to be a material witness despite the absence of any formal charges 
against an accused. Stale 1 . Hanu. 101 N. J. Super, at 56. The court in Misik held that a 
pending crimina' action is necessary to obtain a material witness order. State 1 Misik. 
238 N. J. Super, at 385. In addition, the court in Hand authorizes the warrantless arrest 
of potential material witnesses. State v. Hand. 101 N. J. Super, at 56. The court in Misik 
prohibits the warrantless arrest of potential material witnesses. State \ .  Misik. 238 N. J. 
Super, at 388. The court in Misik stated that "under no circumstances may a person be 
arrested or detained without court process ...." kL The decisions in Misik and Hand thus 
directly contradict one another on this issue. Because Price. Hand and Misik are law 
division opinions, each decision has equivalent legal weight anu thus the inconsistencies 
generated by them unsettle the law on material witnesses.
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PROPOSED STATUTE

a. A material witness is a person who has information material to the 
prosecution or defense of a crime.

b. A material witness order is a court order lixing conditions necess; ry to 
secure the appearance of a person who is unlikely to respond to a subpoera and 
who has information material to the prosecution or defense of a pending 
indictment, accusation or complaint for a crime, or a criminal investigation before a 
grand jury.

Source: New

COMMENT
This section defint- a material witness and a mateiial witness order. A material witness is a 

person who has information crucial to the prosecution or defense. A material witness order is a court 
order finding that a person is a material witness, and commanding the person to appear before the court. 
A material witness order may not issue unless the court finds that: (1) a person is a material witness. (2) 
the person is unlikely to respond to a subpoena and (3) there is a pending indictment, accusation or 
complaint for a crime, or a criminal investigation befoi. a grand jury. The material witness statute 
therefore does not apply to offenses that are not crimes. Sss, N.J.S. 2C:l-4(u) and l-14(k). The inclusion 
of definitions cures the defect noted by State v. Misik that the former statute did not define a material 
witness or material witness order. State v. Misik. 238 N. J. Super. 367, 374 (Law Div. 1989)

2C: 104-2. Application for material witness order

a. The Attoiney General, county prosecutor or defendant in a criminal 
action may apply to a judge of the Superior Court for an order compelling a person 
to appear at a material witness hearing, if there is probable cause to believe that (1) 
the person has information material to the prosecution or defense of a pending 
indictment, accusation or complaint for a crime, or a criminal investigation before a 
grand jury, and (2) the person is unlikely to respond to «j subpoena. The 
application may be accompanied bv an application for an ariest warrant when 
there is probable cause to believe that the person will not appear at the material 
witness hearing unless arrested.

b. The application shall include a copy of any pending indictment, 
complaint or accusation and an affidavit containing: (1) th name and address of 
the person alleged to be a material witness, (2) a summary of ihe facts believed to be 
known by the alleged material witness and their relevance to the pending criminal 
action or investigation, (3) a summary of the facts supporting the belief that the 
person possesses information material to the pending criminal aelien or 
investigation, and (4) a summary of the facts supporting the claim that the alleged 
material witness is unlikely to respond to a subpoena.

c. If the application requests an arrest warrant, the affidavit shall set forth 
why immediate arrest is necessary.

20:104-1. Definitions

Source: 2A: 162-2

- 8 -



COMMENT
Subsection (a) substantially changes the source section, which merely established the power to 

bind material witnesses. Subsection (a) allows the Attorney General, county prosecutor or defendant to 
apply to the Superior Court for a material witness order. The present statute does not give defendants the 
right to apply for material witness orders. Subsection (a) gives defendants the right to secure the 
testimony of witnesses t>> balance the powers of the State and defendants in criminal proceedings. The 
federal statute and the laws of several fore'gn jurisdictions provide defendants the tight to obtain material 
witness orders. 18 U.S.C. 3i44 (1989); Hawaii Rev. Stat. sec. 835-2(a)( 1988); N.Y. Crim Pro. Law sec. 
620.20 (1) (McKinney 1984); and N.C. Gen. Stat. sec. 15A-803(a)(1990).

The Superior Court may issue a material witness order when there is probable cause to believe 
that: (1) there is a pending indictment, accusation, or complaint for a crime, or a criminal investigation 
before a grand jury, (2) a person possesses information material to the pending criminal action and (3) the 
person is unlikely to respond to a subpoena. These requirements derive from the guidelines prescribed by 
stale V. Misik. 238 N. J. Super, at 385-386.

However the requirements of this subsection differ in one important respect from the Misik 
guidelines. Misik limits applications for material witness orders to situations where a complaint, 
indictment or accusation is pending. Subsection (a), in addition, allows applications where a grand jury 
is conducting an investigation. The addition recognizes that a witness's testimony may be necessary to 
determine the identity of the person to be indicted. To the extent that the present statute may not allow 
the use of material witness orders in aid of grand jury investigations this section represents a change in 
the law. Sfifi, State v. Price. 108 N. J. Super. 272, 280-281 (Law Div. 1970).

Subsection (b) requires the party making an application for a material witness order to provide 
facts to the court establishing the need for the material witness order. The affidavit must contain a 
summary of the facts believed to be known by the alleged material witness and their relevance to the 
pending investigation. The affidavit also must contain a summary of facts showing that the person is 
unlikely to respond to a subpoena, and a summary of facts supporting the affiant's belief that the person is 
a material witness. The requirements of subsection (b) are intended to provide a court with information 
needed to make an independent judgment on the application. Mere conclusory allegations do not satisfy 
these requirements. When applicable, subsection (b) requires the application to include a copy of the 
pending indictment, accusation or complaint.

Subsection (c) governs the special situation where the applicant seeks the arrest of the alleged 
material witness. In this evem the application must establish that, without the arrest, the material 
witness will not be available as a witness.

2C:104-3. Order to appear

a. If there is probable cause to believe that a material witness order may 
issue against the person named in the application, the judge may order the person 
to appear at a hearing to determine whether the person should be adjudged a 
material witness.

b. The order and a copy of the application shall be served personally upon 
the alleged material witness at least 48 hours before the hearing, unless the judge 
adjusts the time period for good cause, and shall advise the person of: (1) the time 
and place of the hearing and (2) the right to be represented by an attorney and to 
have an attorney appointed if the person cannot afford one.

Source: New



COMMENT
Subsection (a) identifies the standard of review governing an application for a material witness 

order. The standard of review is the probable cause standard. To issue a material witness Older, the 
judge must find that it is more probable than not that (he facts set forth in the application arc true.

Subsection (b) requires the party who obtains a material witness order to serve a copy of the 
order and application upon the person named in the application. Service must take place at least 48 hours 
before the hearing unless the judge enlarges or contracts the prescribed time period. The judge may alter 
the prescribed time period if the party making the application for a material witness order demonstrates 
that exigent circumstances justify a deviation from the prescribed time period. The order to appear 
informs the alleged material witness of the time and place of the hearing and of the right to counsel.

2C:104-4. Arrest With Warrant

a. If there is clear and convincing evidence that the person named in the 
application will not be available as a witness unless immediately arrested, the judge 
may issue an arrest warrant. The arrest warrant shall require that the person be 
brought before the court immediately after arrest. If the arrest does not take place 
during regular court hours, the person shall be brought to the emergency-duty 
Superior Court judge.

b. The judge shall inform the person of: (1) the reason for arrest, (2) the 
time and place of the hearing to determine whether the person is a material witness, 
and (3) the right to an attorney and to have an attorney appointed if the person 
cannot afford one.

c. The judge shall set conditions for release, or if there is clear and 
convincing evidence that the person will not be a»ailable as a witness unless 
confined, the judge may order the person confined until the material witness 
hearing which shall take place within 48 hours of the arrest.

Source: 2A: 162-2

COMMENT
Subsection (a) establishes the standard of review that the judge applies to an application for an 

arrest warrant. The standard of review is the "clear and convincing" evidence standard. State v. Misik. 
238 N. J. Super, at 386. The "clear and convincing" standard is the intermediate standard of proof 
located between the preponderance of the evidence and reasonable doubt standards. Addington v, Texas. 
441 U.S. 418, 423 (1979). While it is difficult to defi.te the term "clear and convincing" evidence 
precisely, it denotes a rigorous level of proof. The "clear and convincing" standard of proof minimizes 
the risk of erroneous decisions and reflects the value society places on individual liberty. Id. at 425 
[quoting Tippett v. Maryland. 436 F. 2d 1153, 1166 (4th Cir. 1971)].

Subsection (a) also directs that the person be brought before the court immediately after arrest.
If the arrest takes place outside of regular court hours, the person must be brought before the emergency- 
duty Superior Court judge. The purpose of this requirement is to make certain that the arrested person 
has an immediate judicial review of the arrest. The statute does not specify a penalty for noncompliance 
with the requirement to bring the arrested person before the court immediately after arrest, since a 
violation of a court order is a contempt of court.

Subsection (b) requires the judge at this first appearance to inform the arrested person of the 
time and place of the material witness hearing and the right to counsel.
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