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(b) Except as provided in (a) of this section, in a prosecution under 
AS 11.41.410 or 11.41.420, it is not a defense that tLe victim was, at the 
time of the alleged offense, the legal spouse of the defendant.

Sec. 11.41 434. Sexual abuse of a minor in the first degree.

(a) An offender commits the crime of sexual abuse of a minor in the 
first degree if

(1) being 16 years of age or older, the offender engages in sexual 
penetration with a person who is under 13 years of age or aids, induces, 
causes, or encourages a person who is under 13 years of age to engage in 
sexual penetration with another person;

(2) being 18 years of age or older, the offender engages in sexual 
penetration with a person who is under 18 years of age, and the offender 
is the victim’s natural parent, steoparen* adopted parent, or legal 
guardian; or

(3) being 18 years of age or older, the offender engages in sexual 
penetration with a person who is under 16 years of age, and

(A; the victim at the time of the offense is residing in the same 
household as the offender and the offender has authority over the victim; 
or

(B) the offender occupies a position of authority in relation to the 
victim.

(b) Sexual abuse of a minor in the first degree is an unclassified 
felony and is punishable as provided in AS 12.55.

Sec. 11.41.436. Sexual abuse of a minor in the second degree.

(a) An offender commits the crime of sexual abuse of a minor in the 
second degree if

(1) being 16 years of age or older, the offender engages in sexual 
penetration with a person who is 13, 14, or 15 year:- of age and at least 
three years younger than the offender, or aids, induces, causes or 
encourages a person who is 13, 14, or 15 years of age and at least three 
years younger than the offender to engage in sexual penetration with 
another person;

(2) being 16 years of age or older, the offender engages in sexual 
contact with a person who is under 13 years of age or aids, induces,



causes, or encourages a person under 13 years of age to engage in sexual 
contact with another person;

(3) being 18 years of age or older, the offender engages in sexual 
contact with a person who is under 18 years of age, and the offender is 
the victim's natural parent, stepparent, adopted parent, or legal 
guardian;

(4) being 16 years of age or older, the offender aids, induces, causes, 
or encourages a person who is under 16 years of age to engage in 
conduct described in AS 11.41.455 (a)f2) - (6); or

(5) being 18 years of age or older, the offender engages in sexual 
contact with a person who is under 16 years of age, and

(A) the victim at the time of the offense is residing in the same 
household as the offender and the offender has authority over the victim; 
or

(B) the offender occupies a position of authority in relation to the 
victim.

(b) Sexual abuse of a minor in the second degree is a class B felony. 

Sec. 11.41.438. Sexual abuse of a minor in the third degree.

(a) An offender commits the crime of sexual abuse of a minor in the 
third degree if

(1) being 16 years of age or older, the offender engages in sexual 
contact with a person who is 13, 14, or 15 years of age and at least three 
years younger than the offender;

(2) being 18 years of age or older, the offender engages in sexual 
penetration with a person who is 16 or 17 years of age and at least three 
years younger than the offender, and the offender occupies a position of
■uthority in relation to the victim; or

(3) being under 16 years of age, the offender engages in sexual 
penetration with a person who is under 13 years of age and at least three 
years younger than the offender.

(b) Sexual abuse of a minor in the third degree is a class C felony.

Sec. 11.41.440. Sexual abuse of a minor in the fourth degree.



(a) An offender commits the crime of sexual abuse of a minor in the 
fourth degree if

(1) being under 16 years of age, the offender engages in sexual 
contact with a person who is under 13 years of age and at least three 
years younger than the offender; or

(2) being 18 years of age or older, the offender engages in sexual 
contact with a person who is 16 or 17 years of age and at least three 
years younger than the offender, and the offender occupies a position of 
authority in relation to the victim.

(b) Sexual abuse of a minor in the fourth degree is a class A 
misdemeanor.

Sec. 11.41.443. Spousal relationship no defense. [Repealed, Sec. 61 ch 50 
SLA 1989. For current law, see AS 11.41.432 (b)1.

Repealed or Renumbered 

Sec. 11.41.445. General provisions.

(a) In a prosecution under AS 11.41.434 - 11.41.440 it is an 
affirmative defense th a t at the time of the alleged offense, the victim was 
the legal spouse of the defendant unless the offense was commuted 
without the consent of the victim.

fb) In a prosecution under AS 11.41.410 - 11.41.440, whenever a 
provision of law defining an offense depends upon a victim's being under 
a certain age, it is an affirmative defense that, at the time of the alleged 
offense, the defendant

(1) reasonably believed the victim to be that age or older; and

(2) undertook reasonable measures to verify that the victim was that 
age or older.

Sec. 11.41.450. Incest.

(a) A person commits the crime of incest if, being 18 years of age or 
older, that person engages in sexual penetration with another who <s 
related, either legitimately or illegitimately, as

(1) an ancestor or descendant of the whole or half blood;

(2) a brother or sister of the whole or half blood; or



(3) an uncle, aunt, nephew, or niece by blood.

(b) Incest is a class C felony.

Sec. 11.41.452. Online enticement of a minor.

(a) A person commits the crime of online enticement of a minor if the 
person, being 18 years of age di older, knowingly uses a computer to 
communicate with another person to entice, solicit, or encourage the 
person to engage in an act described in AS 11.41.455 falfl) - (7) and

(1) the other person is a child under 16 years of age; or

(2) the person believes that the other person is a child under 16 years 
of age.

(b) In a prosecution under (a)(2) of this section, it is not a defense 
that the person enticed, solicited, or encouraged was not actually a child 
under 16 years of age.

(c) In a prosecu'ion under this section, it is not necessary for the 
prosecution to show that the act described in AS 11.41.455 (a)(1) - (7) 
was actually committed.

(d) Except as provided in (e) of this section, online enticement is a 
class C felony.

(e) Online enticement is a class B felony if the defendant was, at the 
time of the offense, required to register as a sex offender or child 
kidnapper under AS 12.63 or a similar law of another jurisdiction.

Sec. 11.41.455. Unlawful exploitation of a minor.

(a) A person commits the crime of unlawful exploitation of a minor if, 
in the state and with the intent of producing a live performance, film, 
audio, video, electronic, or electromagnetic recording, photograph, 
negative, slide, book, newspaper, magazine, or other material that 
visually or aurally depicts the conduct listed in (1) - (7) of this 
subsection, the person knowingly induces or employs a child under 18 
years of age to engage in, or photographs, films, records, or televises a 
child under 18 years of age engaged in, the following actual or simulated 
conduct:

(1) sexual penetration;

(2) the lewd touching of another person's genitals, anus, or breast;



(3) the lewd touching by another person of the child’s genitals, anus, 
or breast:

(4) masturbation;

(5) b :stiality;

(6) ihe lewd exhibition of the child's genitals; cr

(7) sexual masochism or sadism.

(b* A parent, legal guardian, or person having custody or control of a 
child under 18 years of age commits the crime of unlawful exploitation of 
a mi lor if, in the state, the person permits the child to engage in conduct 
described in (a) of this section knowing that the conduct is intended to be 
used in producing a live performance, film, audio, video, electronic, or 
electromagnetic recording, photograph, negative, slide, book, newspaper, 
r agazine, or other material that visually or aurally depicts the conduct.

(c) I 'nlawful exploitation of a minor is a

(1) class B felony; or

(2) class A felony if the person has been previously convicted of 
unlawful exploitation of a minor in this jurisdiction or a similar crime in 
this or another jurisdiction.

(d) In this section, "audio recording" means a nonbook prerecorded 
item without a visual component, and includes a record, tape, cassette, 
and compact disc.
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Sec. 18.15.300. Order for blood test; disclosure cf results.

to submit to

(b) An alleged /ictim listed In the complaint, indictment, information, 
presentment, or juvenile petition, the parent or guardian of an alleged 
victim who is a minor or incompetent, or the prosecuting attorney on the 
behalf of an alleged victim, may petition the court for an order authorized 
under this section.

(c) Upon receipt of a petition filed under (b) of this section, the court 
shall determine if (1) probable cause exists to believe that a crime for 
which a test may be ordered under (a) of this section has been 
committed, and (2) probable cause exists to believe that sexual 
penetration took place between the defendant or minor and the alleged 
victim in an act for which the defendant or minor is charged under (a) of 
this section. In making the determination, the court may rely exclusively 
on the evidence present ed at a grand jury proceeding or preliminary 
hearing.

(d) If the court finds probable cause exists to believe that (1) a crime 
for which a test may be ordered under (a) of this section has been 
committed, and (2) sexual penetration described in (c)(2) of this section 
took place, the court shall order that the defendant or minor provide two 
specimens of blood for testing as provided in AS 18.15.300 - 18.15.320.

(e) Copies of the blood test results shall be provided to the defendant 
or minor, each requesting victim, the victim's designee or, if the victim is 
a minor or incompetent, the victim1* parents or legal guardian. If the 
defendant or minor is being incarcerated or detained at the time of the 
blodd telt or theriK&efc“the'bftjod test results shall be provided to the 
officer in charge and the chief medical officer of the facility in which the
defendant #or.]
incarceration or detention ordered as a result of conviction or judgment 
of delinquency or child in need of afd for an act for which the defendant 
or minor IS charged under (a) of this section,



Sec. 18.15.300. Order for blood test; disclosure of results.

(a) A defendant charged in a criminal complaint, indictment; 
presentment, or information filed with a magistrate or court with a 
violation of AS 11.41.410 - 11.41.450 that includes sexual penetration as 
an element of the offense, or a minor with respect to whom a petition has 
been filed in ajuveiiile court alleging a violation.of AS 11,41.410 -
11.41.450 that includes sexual penetration as an element of the oflense, 
may be ordered by a court having Jurisdiction of the complaint, 
indictment, information, r rcoentment, or Juvenile petition to submit to 
testing as provided in AS 18.15.300 - 18.15.320.

(b) An alleged victim listed in the complaint, indictment, information, 
presentment, or juvenile petition, the parent or guardian of an alleged 
victim who is a minor or incompetent, or the prosecuting attorney on the 
behalf of an alleged victim, may petition the court for an order authorized 
under Ihis section.

(c) Upon receipt of a petition tiled under (b) of this section, the court 
shall determine if (1) probable cause exists to believe that a crime for 
which a test may be ordered under (a) of this section has been 
committed, and (2) probable cause exists to believe that sexual 
penetration took place between the defendant or minor and the alleged 
victim in an act lor which the defendant or minor is charged under (a) of 
this section. In making the determination, the court may rely exclusively 
on (he evidence presented at a grand jury proceeding or preliminary 
hearing.

(d) If the court finds probable cause exists to believe that (1) a crime 
lor which a lest may be ordered under (a) of this section has been 
committed, and (2) sexual penetration described in (c)(2) of this section 
took place, the court shall order that the defendant or minor provide two 
specimens of blood for testing as provided in AS 18.15.300 - 18.15.320.

(e) Copies of the blood test results shall be provided to the defendant 
or minor, each requesting victim, the victim’s designee or, if the victim is 
a minor or incomp' :tent, the victim's parents or legal guardian. If the 
defendant or minor is being incarcerated or detained at the time of the 
blood test or thereafter, the blood test results shall be provided to the 
officer in charge and the chief medical officer of the facility in which the 
defendant or minor is incarcerated or detained, including an 
incarceration or detention ordered as a result of conviction or judgment 
of delinquency or child in need of aid for an act for which the defendant 
or minor Is charged under (a) of this section.

Testing, Disclosure of Results, Definitions of HIV and AIDS



(f) A co art may not order a test under this section

(1) before seven day after the defendant or minor's arrest;

(2) after the entry of a disposition favorable to a defendant; or

(3) if the defendant Is converted or adjudicated delinquent or in need 
of aid, after 90 days after the issuance of the judgment and sentence or 
of the judgment in a juvenile action.

(g) In this section,

(1) "disposition favorable to the defendant" means an adjudication by 
a court other than a conviction, or if the defendant is a minor not being 
prosecuted as an adult, that the minor is not adjudicated delinquent or a 
child in need of aid, for an offense for which a blood test could be ordered 
under this section;

(2) "sexual penetration" has the meaning given in AS 11.81.900 (b). 

Sec. 18.15.310. Testing; test results.

(a) The withdrawal of blood for a test under AS 18.15.300 - 18.15.320 
shall be performed in a medically approved manner. Only a physician or 
physician assistant licensed under AS 08.64, registered nurse, licensed 
practical nurse, or certified emergency medical technician may withdraw 
blood specimens for the purposes of AS 18.15.300 - 18.15.320.

(b) The court shall order that the blood specimens withdrawn under 
AS 18.15.300 - 18.15.320 be transmitted to a licensed medical 
laboratory and that tests be conducted on them for medically accepted 
indications of exposure to or infection by the human immunodeficiency 
virus (HIV) and other sexually transmitted diseases for which medically 
approved testing is readily and economically available as determined by 
the court.

(c) Copies of test results that indicate exposure to or infection by HIV 
or other sexually transmitted diseases shall also be transmitted to the 
department.

(d) The test results shall be provided to the designated recipients with 
the following disclaimer:

"The tests were conducted in a medically approved manner but tests 
cannot determine exposure to or infection by HIV or other sexually 
transmitted diseases with absolute accuracy. Persons receiving this test



result should continue to monitor their own health and should consult a 
physician as appropriate."

(e) The court shall ord*. r all persons, other than the test subject, who 
receive test results under AS 18.15.300 - 18.15.320 to maintain the 
confidentiality of personal i 'entifying data relating to the test results 
except for disclosures by the victim, or if the victim Is a minor or 
incompetent by the victim's parents or legal guardian, as

(1) is necessary to obtain medical or psychological care or advice or to 
ensure the health of the victim's spouse, immediate family, persons 
occupying the same household as the victim, or a person in a dating, 
courtship, or engagement relationship with the victim;

(2) is necessary to pursue civil remedies against the test subject; or

(3) otherwise permitted by the court.

(f) The specimens and the results of tests ordered under AS
18.15.300 - 18.15.320 are not admissible evidence in a criminal or 
juvenile proceeding.

(g) A person performing testing, transmitting test results, or 
disclosing information under AS 18.15.300 - 18.15.320 is immune from 
civil liability for an act or omission under authority of AS 18.15.300 -
18.15.320. However, this subsection does not preclude liability for a 
grossly negligent or intentional violation of a provision of AS 18.15.300 -
18.15.320.

(h) If the results of a blood test conducted under AS 18.15.300 
indicate exposure to or infection by HIV or other sexually transmitted 
diseases for which testing was conducted, the department shall provide
(1) free counseling and free testing to a victim for HIV and other sexually 
transmitted diseases reasonably communicable through the offense; and
(2) counseling to the alleged perpetrator or defendant upon request of the 
alleged perpetrator or defendant. The department shall provide referred to 
appropriate health care facilities and support services at the request of 
the victim.

(i) In this section,



(A) accurate Information regarding AIDS and HIV;

j  (B) an explanation of beliaviors that reduce the risk o f transmitting

(£)) ^e^lanatim|^^ regardingSbth sociaFarid medical

(E) disclosure of commonly recognized treatment or treatments of 
AIDS and HIV;

Sec. 18.15.320. Cost of performing test; reimbursement.

(a) The cost of performing a blood test under AS 18.15.300 shall be 
paid by the department.

(b) If a defendant for whom a blood test has been ordered under AS
18.15.300 is convicted of an oifense for which the defendant was 
charged, and for which a blood test could be ordered under AS
18.15.300, the court shall order the defendant to reimburse the 
department for the cost of the test and may order the Department of 
Corrections to deduct the amount of the test from any pay the inmate 
receives under AS 33.30.201 .

f'c rifldentialiiy of liSformatlon relating tq



(2) "counseling*' means providing a person witu information and 
explanations relating to AIDS and HIV that are medically appropriate for 
that person, Including all or part of the following;

(A) accurate information regarding AIDS and HIV;

(B) an explanation of behaviors that reduce the risk of transmitting 
AIDS and HIV;

(C) an explanation of the confidentiality of information relating to 
AIDS diagnoses and HIV tests;

(D) an explanation of information regarding both social and medical 
implications of HIV tests;

(E) disclosure of commonly recognized treatment or treatments of 
AIDS and HIV;

(3) "HIV" means the human immunodeficiency virus.

Sec. 18.15.320. Cost of performing test: reimbursement.

(a) The cost of performing a blood test under AS 18.15.300 shall be 
paid by the department.

(b) If a defendant for whom a blood lest has been ordered under AS
18.15.300 is convicted of an offense for which the defendant was 
charged, and for which a blood test could be ordered under AS
18.15.300. the court shall order the defendant to reimburse the 
department for the cost of the test and may order the Department of 
Corrections to deduct the amount of the test from any pay the inmate 
receives under AS 33.30.201 .
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This bill is not expected to I ave a significant fiscal impact or the Public Defender Agency operations.

Prepared by: Quinlan Steiner. Director___________________________ Phone (907) 334-4414
Division Public Defender Agency  Date/Time 2/28/06/ 3:38 p.m

Approved by: Mike Tibbies, Deputy Commissioner________________________Date 2/°9/2006
Agency Administration________________________________

(Rew*W 9/7/2005 OMB) Page 1 of 1



F I S C A L  N O T E

S T A T E  O F  A L A S K A  Fiscal Note Number:

2005 L E G IS L A T IV E  S E S S IO N  Bill Version: HB258

() Publish Date: ________________

Revision Date/Time (Note if correction): _____________ Dept. Affected_________ Corrections
Title__________“Sexual Assult by Persons with HIV/AIDS*_______ RDU Institutional Facilities
_________________________________________________________ Component Institution Director's OffiC'
Sponsor Representative Lynn_________________________  ______________________
Requester Judiciary, Health Education & Social Services Component No. 524

cxpenditures/Revenues_____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted b low.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 00 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0 0 0.0 0.0 00
Contractual 00 0.0 0.0 0.0 00 0.0
Suppl'es 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | 0.0 0.0 0.0 0.0 00 0.0 I

ICHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0 I

FUND SOURCE (Thousands of Dollam)
1002 Federal Receipts 0.0 0.0 0.0 0. 0.0 0.0
10^3 GF Match 0.0 0.0 0.0 0.0 00 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 00 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: 

POSITIONS
Full-timr 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
Department of Corrections medical staff reports that currently there are five inmates (out of 5001) who 
have been diagnosed with HIV/AIDS, and none of these inmates are incarcerated for a sexual crime. 
Medical staff also reports that there are about four to five additional inmates who often are booked and 
released from Alaska correctional facilities on minor charges or for a non-criminal hold (Title 47) who have 
been diagnosed with HIV/AIDS, but again none are sex offenders. Based on the information available, it is 
difficult for the department to predict with any accuracy if a case may arise that may be impacted by the 
changes contained in the legislation. But, it is estimated that the impact will be mir.imal due to the very 
small number of tc.tal HIV/AIDS cases. Therefore, the Department of Corrections does not anticipate a 

significant fiscal impact due to the passage of this legislation.

Prepared by: Shadeen Griffin, Acting_Director_________________________________Phone 465-3339
Division Administrative Services Date/Time 3/28/06 12:04 PM

Approved by: Portia C.K. Parker, Deputy Commissioner___________________Date 2/28/2006
Agency Department of Corrections_______________________

(Hevtied 91231700* OMB) Page 1 of 1



F I S C A L  N O T E

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 CF/Mental Health
Oth 'r (Specify Type-Do not abbreviate) 

TOTAL

Prepared by: 
Division

Approved by: 
Agency

Kathryn Daughhetee, Director Phone 465-3673
Administrative Services Division Date/Time 2/21/06 11:59 AM

Kaihryn Daughhetee for David Marquez. Attorney General
Department of Law_________________________

Date 2/21/2006

(Revised 9/7/2005 OMB) P"ge 1 of 1

ICAPITAL EXPENDITURES" |

ICHANGE IN REVENUES ( ) |

FUND SOURCE

Estimate of any current year (FY2006) cost: 0.0 __
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: I

POSITIONS
Full-time
Part-time
Temporary

2006 LEGISLATIVE SESSION Bill Version: HB258-LAW-CJL-2-21-0f
() Publish Date:

S T A T E  O F  A L A S K A  Fiscal Note Number:

Revision Date/Time (Note if correction): Dept Affected_________LAW
T tle "An Act relating to aggravating factors at___________ RDU CRIMINAL
sentencing*_________________________________________________ Component Cnminal Justice Litigation
Sponsor Representative Lynn____________________________ ______________________
Requester House Health, Education and Social Services_______ Component No.

(OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 O.b 0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate page if necessary)
This bill amends AS 12.55 by adding a diagnosis of testing positive for or having HIV or AIDL as an 
aggravating factor in sentencing for sexual assault offenses, sexual abuse or unlawful exploitation of a minor.

Passage of this legislation is not expected to have a fiscal impact on the Department of Law.

Expenditures/Revenues______________________________ (thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.



HB258 Q&A Background Information
Reports, studies, fact sheets, statutes and other 

supporting information referred to in the 
Sponsor’s Q&A Paper are available upon request
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SUMMARY OF
THE HIPAA PRIVAC V RULE

I n t r o d u c t i o n T h e  Standards fo r  Privacy o f  Individually Identifiable Health In form ation  ( "P r iv acy  
R u le " )  e s t a b l i sh e s ,  for the first .m e ,  a se t  o f  n a t io n a l  s t a n d a r d s  for th e  p ro te c t io n  o f  
c e r t a in  h ea l th  in f o rm a t io n  The U  S D e p a r tm e n t  o f  H e a l th  a n d  H u m a n  S erv ices  
( " H H S " )  i s su ed  the  P r iv a cy  R u le  to  im p le m e n t  the  r e q u i r e m e n t  o f  the H ealth  
In s u ra n c e  P o n a b i l n y  and  A c c o u n ta b i l i ty  A c t  o f  19 9 6  ( " H I P A  A " )  1 T h e  P r ivacy  R ule  
s t a n d a rd s  a d d re s s  the  use and  d is c lo su re  o f  in d i v id u a l s '  h e a l th  i n f o r m a t io n — called  
" p r o te c te d  h e a l th  i n f o rm a t io n "  by o rg a n iz a t i o n s  s u b je c t  to  the P r iv ac y  R u le  —  ca l .e d  
" c o v e r e d  en l i t -e s ,"  a s  well as s t a n d a rd s  fo r  in d iv id u a l s '  p r iv a c y  r ig h ts  to  u n ders tan d  
and  co n tro l  h o w  the ir  hea l th  in fo rm a t io n  is  used  W ith in  H H S ,  the  O f f i c e  for C iv i l  
R ig h ts  ( " O C R " )  has responsib i l i ty  for im p le m e n t i n g  a n d  e n f o r c in g  the P r ivacy  ^ u l e  
w ith  re sp ec t  to  v o lu n ta ry  c o m p l ia n c e  a c t iv i t .e s  a n d  c iv i l  m o n e y  p e n a l t ie s

A m a jo r  go a l  o f  the P rivacy  R ule  is to  a s s u re  tha t in d i v id u a l s '  h ea l th  in fo rm a t io n  is 
p ro p e r ly  p ro te c te d  w h i le  a l lo w in g  the  How o f  h e a l th  in fo rm a t io n  n e e d e d  to p ro v id e  
and  p ro m o te  h ig h  q ua l i ty  hea l th  care  a n d  to p ro te c t  th e  p u b l ic ' s  h ea l th  a n d  well b e in g  
T h e  R u le  s t r ik e s  a b a lanc e  that p e im i t s  im p o r ta n t  u se  i f i n f o rm a t io n ,  w h d e  
p ro t e c t in g  the  p r iv a c y  o f  p e o p le  w h o  seek c a re  a n d  h e a l in g  G iv e n  tha t  the hea l th  
ca re  m a r k e tp l a c e  is d iv e r se ,  the  R ule  is d e s ig n e d  to  be f lex ib le  and  c o m p r e h e n s i v e  to 
c o v e r  the  v arie ty  o f  u se s  and  d is c lo su re s  that n ee d  to be a d d re s se d

T h ‘s is a  su m m ary  o f  key e le m e n ts  o f  the  P r iv a c y  R u le  an d  no t  a c o m p le te  o r  
c o m p r e h e n s i v e  g u id e  to  c o m p l ia n c e  E n t i t ie s  r e g u la te d  by the  R ule  are  o b l ig a te d  to  
c o m p ly  w ith  all  o f  its a p p l i c a b le  r e q u i re m e n ts  an d  sh o u ld  not rely o n  th is  su m m a ry  a s  
a so u rce  o f  leg a l  in fo rm a t io n  or adv ice  T o  m a k e  it e a s ie r  fo r  en t i t ie s  to  rev iew  the 
c o m p le te  r e q u i re m e n ts  o f  the R u le ,  p ro v i s io n s  o f  the R u le  r e f e re n c e d  in th is  su m m a ry  
a r e  c ited  in n c te s  at the  end  o f  th is  d o c u m e n t  T o  v ie w  the  e n t i r e  P u le ,  an d  for o th e r  
a d d i t io n a l  h e lp fu l  in fo rm a t io n  ab ou t  how  it a p p l i e s ,  see  the  O C R  w e b s i te  

h t t p  / / w w w  h h s  p o v / Q c r / h i p a j  In the  e v e n t  o f  a c o n f l ic t  b e tw e e n  th is  su m m a ry  
a n d  the R u le ,  the  R u le  g o v e rn s

L in k s  to th e  O C R  G u id a n c e  D o c u m e n t  a re  p ro v id e d  th r o u g h o u t  th s p a p e r  P ro v is io n s  
o f  the R u le  re f e re n c e d  in this  su m m a ry  are c i ted  in e n d n o te s  at the en d  o f  this 
d o c u m e n t  T o  rev iew  the en tire  R u le  itself, and  for o th e r  a d d i t io n a l  he lpful 
i n fo rm a t io n  a b o u t  how- it ap p l i e s ,  s ee  the  O C R  w ebsite  
h ttp  / / w w w  hhs t’Qv/oci lupaa

S ta tu to r y  &

R e g u l a t o r y

B a c k g r o u n d

The H ea l th  In s u ra n c e  P o r tab i l i ty  an d  A c c o u n ta b i l i ty  A c t  of 1996  ( H I P A A ) ,  Public  
L aw  1 04-191 .  w as  e n a c te d  on  A ugust 21, 1 996 S e c t io n s  2 6 1 th ro u g h  2 6 4  o f  H IP A A   ̂
requ ire  the S e c re ta ry  o f  H H S  to p u b l ic iz e  s t a n d a rd s  for the e le c t ro n ic  e x c h a n g e  | 
p r ivacy  an d  s e c u r i ty  o f  health  in fo rm a t io n  C o l l e c t i v e ly  these  are k n o w n  as the 
Adm inistrative Sim plification  p ro v is io n s

H IP A A  re q u i re d  the  S e c re ta ry  to is sue  p r iv a c y  r e g u l a n o n s  g o v e rn in g  in d iv id u a l ly  
iden t if iab le  h e a l ih  in fo rm a t io n ,  i f  C o n g re s s  d id  no t  en ac t  privacy l e g i s la t io n  w ith in

OCR Privacy Rule Summary I.ast Revised 05/03



W h o  is

C o v e r e d  b y  t h e  

P r i v a c y  R u l e

Ih rce  > e a r s  o f  Ihc p a s s a g e  o f  H IP A A  B e c a u s e  C o n g r e s s  d id  no i  e r u c t  p r ivacy  
le g i s la t io n ,  H H S  d e v e lo p e d  a p ro p o s e d  r ule and  re le a se d  it for pub lic  c o m m e n t  on 
N o v e m b e r  3, 1999 T he  D e p a r tm e n t  r e c e iv e d  o v e r  5 2 .0 0 0  p u b lic  c o m m e n t s  The 
final r e g u la t io n ,  the P rivacy  R u le ,  w as  p u b l i s h e d  D e c e m b e r  28, 2 0 0 0  1

In M a r c h  2 0 0 2 ,  the D e p a r tm e n t  p ro p o s e d  and  re le a se d  for p u b l ic  c o m m e n t  
m o d i f i c a t i o n s  to  th e  P rivacy  R u le  T h e  D e p a r tm e n t  r e c e iv e d  o v e r  1 1 ,000  c o m m e n t s  
T h e  f in a l  m o d i f i c a t io n s  w ere  p u b l i sh e d  in final fo rm  on  A u g u s t  14, 2 0 0 2  ' A text 
c o m b i n i n g  the final r e g u la t io n  and  the  m o d i f i c a t i o n s  can  be fo u n d  at 45 C F R  P a n  
160 a n d  Part  164, S u b p a n s  A an d  E on the  O C R  w ebs i te  

h i io  / / w w w  h h s  g o v /o c r /h ip a a

T h e  P r iv a c y  R u le ,  as w e l l  as all  the A d m in i s t r a t i v e  S im p l i f i c a t io n  ru le s ,  a p p ly  to 
h e a l th  p la n s ,  h ea l th  ca re  c le a r in g h o u s e s  and  to a n y  he a l th  c a re  p i o v i d e r  w ho  
t r a n s m i t s  h e a l th  in fo rm a t io n  in e le c t ro n ic  fo rm  in c o n n e c t io n  w ith  t r a n s a c t io n s  for 
w h i c h  the  S e c re ta ry  o f  H H S  h a s  a d o p te d  s ta n d a rd s  u n d e r  H IP A A  ( th e  " c o v e re d  
e n t i t i e s " )  For he lp  in d e te r m in in g  w h e th e r  y o u  a re  c o v e re d ,  u se  the d e c i s io n  too l at 
h u p  / / w w w  c m s  h hs  t jov/h ir>aa/h iuaa2 's in); a n / t o o l s /d e a s .o i i s u p D o r t 'd e l a u h  a sp

H e a l t h  P l a n s .  In d iv idu a l  a n d  g r o u p  p la n s  that p ro v id e  or p ay  the c o s t  o f  m e d ic a l  
c a r e  a re  c o v e r e d  e n t i t i e s*  H ea lth  p la n s  inc lud e  hea lth ,  d en ta l ,  v is io n ,  and  
p r e s c r ip t io n  d ru g  in su rers ,  hea lth  m a in te n a n c e  o rg a n iz a t io n s  ( " H M O s " ) ,  M e d ic a re ,  
M e d i c a id ,  M e d i c a r e + C h o ic e  and  M e d ic a re  s u p p le m e n t  in su re rs ,  and  lo n g - te r m  care  
in s u re r s  ( e x c l u d in g  n u rs in g  h o m e  f ix e d - in d e m m ty  p o l ic ie s )  F lea l th  p la n s  a lso  
in c lu d e  e m p ’o y c r - s p o n s o re d  g ro u p  h ea l th  p lans , g o v e r n m e n t  a n d  c h u r c h - s p o n s o r . d  
n e a l th  p la n s ,  a n d  m u l t i - e m p lo y e r  h ea l th  p la n s  There a re  e x c e p t io n s — a g r o u p  health  
p la n  w i th  le s s  th an  50 pa r t ic ip an ts  that is a d m in is te r e d  solely by the e m p l o y e r  that 
e s t a b l i s h e d  an d  m a in ta in s  the p lan  is not a c o v e r e d  en t i ty  T w o  ty p e s  o f  g o v e r n m e n t -  

! f u n o e d  p r o g r a m s  a r c  not h ea l th  p lans  ( I )  those  w h o se  p r /n c ip a l  p u r p o s e  is not 
I p r o v i d in g  o r  p a y in g  the cost o f  health  ca re ,  su ch  as the fo o d  s ta m p s  p r o g r a m ,  a n d  (2)  

th o s e  p r o g r a m s  vs h o se  p r in c ip a l  ac tiv ity  is d irec tly  p ro v id in g  h e a l th  ca re ,  s u c h  as a 
c o m m u n i t y  h e a l th  ^ e n l e r ,5 o r  the m a k in g  c f  g r a n 'c to fu nd  the d irec t  p r o v ^ i o n  o f  
h e a l th  ca re  C e r ta in  types o f  in su rance  e n t i t ie s  a re  a lso  not h ea l th  p lan s ,  in c lu d in g  
e n t i t i e s  p r o v i d in g  on ly  w o rk e r s '  c o m p e n s a t io n ,  a u i a m n b i ' e  'nvijrance, a n d  p ro p e r ty  
a n d  c a s u a l ty  in s u ra n c e

H e a l t h  C a r e  P r o v i d e r s .  Fvery hea l th  c a re  p ro v id e r ,  r e g a rd le s s  o f  s iz e ,  w h o  
e le c t ro n ic a l ly  t r a n sm i ts  hea lth  in fo rm a t io n  in c o n n e c t io n  w ith  c e r ta in  t r a n s a c t io n s ,  is 

! a c o v e r e d  en t i ty  T h e s e  t id n sac t io n s  in c lu d e  c la im s ,  ben e f i t  e l ig ib i l i ty  in q u ir ie s ,  
re fe rra l  a u th o r iz a t io n  reques ts ,  or o th e r  t r a n sa c t io n s  for w h ic h  l-IHS has  e s t a b l i s h e d  
s t a n d a r d s  u n d e r  the H IP A A  T ra n s a c t io n s  R u le  1 U s in g  e lec t ro n ic  t e c h n o lo g y ,  su c h  as 
e m a i l ,  d o e s  not m ean  a health  care  p ro v id e r  is a c o v e re d  en ti ry ,  the t r a n s m i s s i o n  m u s t  
be in c o n n e c t io n  w iih  a s ta n d a rd  t r a n sa c t io n  T he  P riv acy  R u le  c o v e rs  a h e a l th  ca re  
p r o v id e r  w h e th e r  it e lec t ro n ica l ly  t r a n sm i ts  these t r a n sa c t io n s  d i rec t ly  o r  uses  a 
b i l l in g  s e r v ic e  o r  o ih e r  th ird parly  to d o  so o n  its b e h a l f  H e a l th  c a re  p ro v id e r s  
■ncludc a l l  " p r o v id e r s  o f  s e rv ic e s "  (e g . in s t i tu t io na l  p ro v id e rs  such a s  h o s p i t a l s )  a n d  
" p r o v i d e r s  o f  m e d ic a l  or hea lth  s e rv ic e s "  (c  g  , n o n -m s t i tu t io n a i  p r o v id e r s  s u c h  as 
p h y s i c ia n s ,  d e n t i s t s  a n d  o ther  p rac t i t io n e rs )  as def in ed  by M e d ic a re ,  a n d  a n y  o the r  
p e r s o n  o r  o rg a n iz a t io n  that fu rnishes ,  bills , or is paid for  hea lth  care

(X R  Privacy Rule Summary Last Revised 05/03



H e a l t h  C a r e  C l e a r i n g h o u s e s .  H ealth care c lcarm ghouces  a re  e n i i i .e s  lhat p ro c e s s  
n o n s t a n d a 'd  in fo rm a t io n  they re c e iv e  from  a n o ih e r  e n in v  in lo  a s t a n d a rd  (i e , 
s t a n d a rd  fo rm at or da ta  c o n te n t ) ,  or v ice  v e r s a  In moM in s ta n c e s ,  hea l th  c a re  
c l e a r in g h o u s e s  will  rece ive  in d iv id u a l ly  id e n t i f ia b le  h ea l th  i n f o r m a t io n  o n ly  w h e n  
they a re  p ro v .d in g  these  p r o c e s s in g  s e r v ic e s  to  a h e a l th  p lan  o r  h e a l th  c a r e  p ro v id e r  as 
a b u s in e s s  a s so c ia te  In s u c h  in s ta n c e s ,  o n ly  c e r ta in  p r o v i s io n s  o f  the P r iv a c y  R u le  a re  
a p p l i c a b le  to the hea lth  ca rc  c l e a r i n g h o u s e ’s u se s  a n d  d i s c lo s u r e s  o f  p ro te c te d  h e a l th  
i n f o r m a t i o n s H e a l ih  c a re  c l e a r in g h o u s e s  in c lu d e  b i l l in g  s e rv ic e s ,  r e p r ic in g  
c o m p a n i e s ,  c o m m u n i ty  h ea l th  m a n a g e m e n t  in f o rm a t io n  s y s te m s ,  a n d  v a lu e - a d d e d  
n e tw o r k s  a n d  sw i tc h e s  if  th e se  e n t i t i e s  p e r f o r m  c le a r in g h o u s e  fu n c t io n s

B u s in e s s

A s s o c ia t e s

B u s in e s s  Associate D e f in e d .  In g e n e ra l ,  a b u s in e s s  a s s o c ia te  is a p e r s o n  o r  
o rg a n iz a t io n ,  ot*- than a m e m b e r  o f  a c o v e r e d  en t i ty 's  w o rk fo rc e ,  that p e r f o rm s  
c e r ta in  fu n c t io n s  o r  ac tiv it ies  on  b e h a l f  o f ,  o r  p ro v id e s  c e r t a in  s e rv ic e s  to, a c o v e r e d  
en t i ty  tha t  inv o lve  ihe use  o r  d i s c lo s u r e  o f  in d iv id u a l ly  id e n t i f ia b le  h e a l th  
in f o rm a t io n  B u s in e s s  a s so c ia ie  fu n c t io n s  o r  a c t iv i t ie s  o n  b e h a l f  o f  a c o v e r e d  en ti ty  
m d u d c  c la im s  p ro ces s in g ,  d a ta  a n a ly s is ,  u t i l i z a t io n  re v ie w ,  an d  b i l l in g  9 B u s ,n e s s  
a s s o c ia te  s e rv ic e s  to  a c o v e re d  e n t i ty  a r e  l im i te d  to  lega l ,  a c tu a r ia l ,  a c c o u n t in g ,  
c o n s u l t in g ,  d a ta  a g g re g a t io n ,  m a n a g e m e n t ,  a d m in i s t r a t iv e ,  a c c r e d i t a t io n  or f in an c ia l  
s e .v i c e s  H o w e v e r ,  p e rso n s  o r  o r g a n iz a t i o n s  a re  no t c o n s i d e r e d  b u s in e s s  a s s o c ia te s  i f  
the ir  fu n c t io n s  or se rv ices  d o  no t  in v o lv e  th e  use  or d i s c lo s u r e  o f  p ro t e c te d  h e a l th  
in fo rm a t io n ,  a n d  w h e re  any a c c e s s  to  p ro t e c te d  h ea l th  i n f o r m a t io n  by s u c h  p e r s o n s  
w o u ld  be in c iden ta l ,  if  at all  A c o v e r e d  en t i ty  c an  b e  the  b u s in e s s  a s s o c ia te  o f  
a n o ih e r  c o v e r e d  enti ty

B u s in e s s  A s s o c i a te  C o n t r a c t .  W h e n  a c o v e r e d  en t i ty  u ses  a c o n t r a c to r  o r  o th e r  n o n ­
w o r k f o r c e  m e m b e r  :o p e r fo rm  "business associate"  s e rv ic e s  o r  a c t iv i t ie s ,  the R u le  
r e q u i re s  that the c o v e re d  en t i ty  in c lu d e  c e r ta in  p ro t e c t io n s  for th e  i n f o rm a t io n  in a  

1 b u s in e s s  a s s o c ia te  a g re e m e n t  ( in  c e r t a in  c i r c u m s t a n c e s  g o v e r n m e n ta l  e n t i t ie s  m ay  use  
a l t e rn a t iv e  m e a n s  to a ch ie v e  the s a m e  p ro t e c t i o n s )  In the  b u s in e s s  a s s o c ia te  co n t r a c t ,

1 a c o v e r e d  en t i ty  m us t  im p o se  sp e c i f ie d  w ri t ten  s a f e g u a r d s  on  Ihe in d iv id u a l ly  
id e n t i f ia b le  h e a l th  in fo rm a t io n  u se d  or d i s c lo s e d  by its b u s in e s s  a s s o c ia te s  0 

i M o i e o v e r ,  a c o v e re d  enti ty  m a y  no t c o n t r a c tu a l ly  a u th o r i z e  its b u s in e s s  a s s o c ia te  to 
m a k e  a n y  use o r  d isc lo su re  o f  p ro t e c te d  h e a l th  i n f o rm a t io n  lhat w o u ld  v io la te  the 
R u le  C o v e r e d  en t i t ie s  that h av e  a n  e x i s t i n g  w r i t ten  c o n t r a c t  o r  a g r e e m e n t  w ith  

; b u sm es-  a s s o c ia te s  prior to O c to b e r  I 5. 2 00 2 .  w h ic h  is not r e n e w e d  or m o d i f i e d  prior 
to  A pril 14, 2 0 0 3 ,  are p e rm i t te d  to  c o n t in u e  to  o p e ra te  u n d e r  that c o n t r a c t  un t i l  they 
re n e w  th e  co n trac t  or A pril 14, 200 '! ,  w h ic h e v e r  is first "  S a m p le  b u s in e s s  a s s o c ia te  
c o n trac t  la n g u ag e  is a v a i l a b le  o n  the O C R  w e b s i t e  at 
h t t p . ' /w w w  h hs  i to v /o c r 'h i ra a 'c o iH ra c tD ro v  h im  I A ls o  see  O C R " B u s in e s s
A s s o c i a te "  G u id a n c e

W h a t

I n f o r m a t i o n  is  

P r o t e c t e d

P r o t e c t e d  H e a l t h  I n f o r m a t i o n .  T h e  P r iv a c y  R u le  p ro te c ts  a ll "individually  
identifiable health information"  h e ld  or t r a n s m i t t e d  by a c o v c i e d  en t i ty  o r  us b u s in e s s  
a s so c ia te ,  in any  fo rm  or m ed ia ,  w h e th e r  e le c t ro n ic ,  p a p e r ,  or o ra l  T he  P r i v a c y  R u le  
ca l l s  this  i n f o rm a t io n  "protected health inform ation (PH !) " '1
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Individually identifiable health inform ation  is in f o rm a t io n ,  in c lu d in g  d e m o g r a p h ic  
d a ta ,  lhat re la tes  to

•  the i n d i v id u a l ’s p as t ,  p re s e n t  o r  fu tu re  p h y s ic a l  o r  m e n ta l  hea l th  or 
c o n d i  ion,

» the p ro v i s io n  o f  h e a l th  c a re  to  the  in d iv id u a l ,  or

•  the p as t ,  p re s e n t ,  or fu ture  p a y m e n t  for the  p ro v i s io n  o f  h ea l th  care  to  the  
in d iv id u a l ,

and  tha t iden t if ie s  the  in d iv id u a l  o r  for w h ic h  th e re  is a r e a s o n a b le  b a s is  to b e l ie v e  
ca n  be  used  to  id en t i fy  the  in d iv id u a l  In d iv id u a l ly  id e n t i f ia b le  h ea l th  in fo rm a t io n  
in c lu d e s  m an y  c o m m o n  id e r i t i l le rs  ( e g ,  n a m e ,  a d d re s s ,  b ir th  da te ,  S o c ia l  Securi ty  

1 N u m b e r )

T he  P r iv ac y  R u le  e x c lu d e s  f rom  p ro t e c te d  hea l th  in f o rm a t io n  e m p l o y m e n t  r e c o rd s  
that a c o v e re d  en t i ty  m a in ta in s  in ts c a p a c i ty  as  a n  e m p lo y e r  a n d  e d u c a t io n  a n d  
c e n a i n  o th e r  r e c o r d s  su b jec t  to, or d e f in e d  in, the  F a m i ly  E d u c a t io n a l  R ig h ts  a n d  
P r ivacy  A ct.  2 0  U S C § l ? 3 2 g

D e - I d e n t i f i e d  H e a l t h  I n f o r m a t i o n  T h e r e  are  n o  rcs lr  e t io n s  on  the  use o r
d i s c lo s u r e  o f  d e - id c n t i f ie d  h e a l th  in f o rm a t io n  4 D c - id e n t i l i e d  h ea l th  in f o rm a t io n  
n e i th e r  id en t if ie s  n o r  p ro v id e s  a r e a s o n a b le  b a s is  to  iden t ify  an  in d iv id u a l  T h e re  a re  
tw o  w a y s  to d e - id e n t i fy  in fo rm a t io n ,  e i th e r  1) a f o r m a l  d e te r m in a t io n  by a q u a l i f ie d  
s t a t i s t ic ia n ,  or  2 )  Ihe r e m o v a l  o f  sp ec i f ie d  id e n t i f ie rs  o f  th e  in d iv id u a l  a n d  o f  the  
in d i v id u a l ' s  r e la t iv e s ,  h o u s e h o ld  m e m b e t s ,  an d  e m p l o y e r s  is r e q u i re d ,  and  is 
a d e q u a te  on ly  i f  th e  c o v e r e d  en ti ty  has no  a c tu a l  k n o w le d g e  lha t  the  r e m a in in g  
in f o rm a t io n  c o u ld  be  u se d  to  identify  th e  in d iv id u a l  *'

 ,___________1 ____. I

G e n e r a l  

P r i n c i p l e  f o r

U s e s  a n d  

D i s c l o s u r e s

B a s i c  P r i n c i p l e .  A m a jo r  p u rp o s e  o f  the P rivacy  R u le  is to  d e f in e  a n d  l im n  the 

c i r c u m s ta n c e s  in w h ich  an in d i v id u a l ' s  p ro te c te d  h e a th  in fo rm a t io n  m a y  be used  or 
d is c lo s e d  by c o v e r e d  e n t i t ie s  A c o v e re d  en t i ty  m ay  no t  u se  o r  d ' s d o s e  p ro tec ted  
h ea l th  i n f o rm a t io n ,  e x c e p t  e i th e r  ( I j as the P rivacy  R u le  p e rm its  or r e q u i r e s ,  o r  (2 )  as 
the  in d iv id u a l  w h o  is th e  s u b je c t  o f  the in f o im a t io n  (o t  the i n d iv id u a l ' s  p e rso n a l  

i r e p r e s e n t a ' ‘ve) a u th o r i z e s  in w r m n g  4

i R e q u i r e d  D i s c l o s u r e s .  A c o v e r e d  enti ty  m u s t  d is c lo s e  p ro te c te d  h e a l th  in fo rm a t io n  
in only iw o  s i tu a t io n s  (a )  to  in d iv id u a ls  (or th e i r  p e r s o n a l  r e p r e s e n ta t iv e s )  
sp e c i f ic a l ly  w h e n  they req u e s t  a c c e s s  to, or an  a c c o u n t in g  o f  d i s c lo s u r e s  o f,  th en  
p ro te c te d  h ea l th  in f o rm a t io n ,  an d  (b)  to H H S  w h e n  it is u n d e r ta k in g  a  c o m p l ia n c e  
in v e s t ig a t io n  or re v ie w  or e n fo r c e m e n i  a c t io n  See  O C R  ' G o v e r n m e n t  A c c e s s "  
G u id a n c e

P e r m i t t e d  U s e s  

a n d  D i s c lo s u r e s

P e r m i t t e d  Lises a n d  D is c lo s u re s .  A c o v e re d  enti ty  is p e rm i t te d ,  but not re q u i re d ,  to 
use an d  d is c lo s e  p ro t e c te d  hea l th  in fo rm a t io n ,  w i th o u t  a n  in d iv id u a l ' s  a u th o r iz a t io n ,  
for the  f o l lo w in g  p u r p o s e s  o r  s i tu a t io n s  ( I )  T o  the In d iv id u a l  (u n le ss  r e q u i re d  for 
a c c e s s  or a c c o u n n n g  o f  d is c lo su re s ) ,  (2 )  T re a tm e n ' ,  P a y m e n i ,  and  f fea l lh  C a re  
O p e ra i io n s ,  ( 3 j  O p p o r tu n i ty  to A g re e  or O b je c t ,  (4) Inc iden t to a n  o th e r w is e  
p e r m u te d  u se  an d  d is c lo s u re ,  (5 )  P ub lic  In terest a n d  B e n e f i t  A c tiv i t ie s ,  a n d
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(6 )  L im i te d  D a ta  Set for the  p u rp o s e s  o f  re s e a rc h ,  p u b l i c  h e a l th  o r  h e a l th  c a re  
o p e r a t i o n s  “  C o v e r e d  en t i t ie s  m ay  rely o n  p r o f e ' s i o n a l  e th ic s  and  b es t  j u d g m e n t s  in 
d e c id in g  w h ic h  o f  these  p e rm is s iv e  u se s  a n d  d i s c lo s u r e s  to m a k e

( 1 ) T o  th e  I n d i v id u a l .  A c o v e re d  enti ty  m ay  d i s c lo s e  p ro t e c te d  h ea l th  in fo ,  m a n o n  to  
th e  in d iv id u a l  w h o  is th e  su b je c t  o f  the in f o rm a t io n

I

(2 )  T r e a t m e n t ,  P a y m e n t ,  H e a l t h  C a r e  O p e r a t i o n s .  A c o v e r e d  en ti ty  m ay  use  a n d
d is c lo s e  p ro tec ted  h ea l th  in fo rm a t io n  for it? o w n  t r ea tm e n t ,  p a y m e n t ,  a n d  h e a l th  ca re  
o p e ra t io n s  a c t iv i t ie s  9 A c o v e r e d  e n t i ty  a l s o  m a y  d i s c lo s e  p r o t e c t e d  h ea l th  
i n f o rm a t io n  for the  t r e a tm e n t  a c t iv i t ie s  o f  a n y  h e a l th  ca re  p ro v id e r ,  th e  p a y m e n t  
a c t iv i t ie s  o f  a n o th e r  c o v e re d  en t i ty  and  o f  any  h e a l th  c a r e  p ro v id e r ,  or  th e  h e a l th  c a re  
o p e r a t io n s  o f  a n o ih e r  c o v e r e d  en t i ty  i n v o lv in g  e i t h e r  q u a l i ty  o r  c o m p e t e n c y  a s s u r a n c e  
a c t iv i t ie s  o r  fraud and  a b u s e  d e te c t io n  a n d  c o m p l i a n c e  a c t iv i t ie s ,  i f  b o th  c o v e re d  
e n t i t ie s  h a v e  or h ad  a r e la t io n s h ip  w i th  the  in d iv id u a l  a n d  the p r o t e c t e d  hea lth  
i n f o rm a t io n  p e r ia in s  o the re la t io n sh ip  S e e  O C R  ‘T re a tm e n t .  P a y m e n t .  H e a l th  C are  
O p e ia t io .n s"  G u id a n c e

Treatm ent is Ihe p ro v is io n ,  c o o r d i n a t i o n ,  or m a n a g e m e n t  o f  h e a l t h  c a re  and  
re la ted  se rv ic e s  fo r  an in d iv id u a l  by o n e  or m o r e  h e a l th  c a r e  p ro v id e rs ,  
in c lu d in g  c o n s u l ta t io n  b e tw e e n  p r o v id e r s  r e g a r d in g  a pa t ien t  a n d  re f e r ra l  o f  a 
p a t ien t  by o n e  p ro v id e r  to a n o ih e r  ' '

P aym ent e n c o m p a s s e s  a c t iv i t ie s  o f  a h ea l th  p lan  to  o b ta in  p r e m iu m s ,  
d e te r m in e  o r  fulfill re s p o n s ib i l i t i e s  for c o v e r a g e  an d  p ro v i s io n  o f  bene f i ts ,  
and  furn ish  o r  o b ta in  r e i m b u r s e m e n t  for h e a l th  c a re  d e l iv e r e d  to an 
i n d i v i d u a l '1 a n d  ac t iv i t ie s  o f  a h e a l th  c a re  p ro v id e r  to o b ta in  p a y m e n t  o r be 
r e im b u rs e d  for the p ro v is io n  o f  h e a l th  ca re  io  an in d iv id u a l

H ealth care operations  a rc  any  o f  ihe fo l lo w in g  ac t iv i t ie s  ( a )  q ua l i ty  
a s s e s s m e n t  a n d  im p ro v e m e n t  a c t iv i t ie s ,  in c lu d in g  case  m a n a g e m e n t  a n d  c a re  
c o o rd in a t io n ,  (b )  c o m p e t e n c y  a s s u r a n c e  a c t iv i t ie s ,  in c lu d in g  p r o v i d e r  or 
h ea l th  p lan  p e r f o rm a n c e  e v a lu a t io n ,  c re d e n t ia lm g ,  an d  a c c r e d i t a t io n ,  (c)  
c o n d u c t in g  or a r r a n g in g  for m e d ic a l  r e v ie w s ,  aud its ,  o r  le g a l  se rv ic e s ,  
i n c lu d in g  fraud and  a b u se  d e te c t io n  a n d  c o m p l ia n c e  p ro g r a m s ,  ( d )  sp e c i f ie d  
in s u ra n c e  (unc t ions ,  s u c h  as u n d e r w r i t in g ,  r isk  ra t ing ,  and  r e i n s u r i n g  risk , (e )  
b u s in e s s  p lan n in g ,  d e v e lo p m e n t ,  m a n a g e m e n t ,  an d  a d m in i s t r a t io n ,  a n d  ( 0  
b u s in e s s  m a n a g e m e n t  an d  g e n e ra l  a d m in i s t r a t iv e  ac t iv i t ie s  o f  th e  en t i ty ,  
in c lu d in g  but not l im ited  to  d e - i d e n t i f y m g  p ro te c te d  h e a l th  i n f o rm a t io n ,  
c r e a t in g  a l im ited  data  set, a n d  c e r ta in  fu n d ra is in g  for the b e n e f i t  o f  the 
c o v e r e d  enti ty  ' '

I M o s t  u ses  an d  d is c lo su re s  o f  p sy c h o th e ra p y  n o te s  for t r e a tm e n t ,  p a y m e n t ,  a n d  hea l th  
c a r e  o p e ra t io n s  p u rp o s e s  require  an  a u th o r i s a t io n  as  d e s c r ib e d  b e lo w  73

O b ta in i n g  "co n sen t"  (w ri t ten  p e rm is s io n  from  in d iv id u a l s  to  use a n d  d i s c l o s e  their  
p ro te c te d  h e a l th  in fo rm a t io n  for t r e a tm e n t ,  p a y m e n t ,  a n d  h ea l th  care  o p e r a t i o n s )  is 
o p t io n a l  u n d e r  the P rivacy  R ule  for all c o v e r e d  en t i t ie s  7< T h e  c o n te n t  o f  a c o n s e n t  
fo rm ,  and  th e  p ro c e s s  for o b ta in in g  c o n se n t  a re  a t  the di c rc t io n  o f  the c o v e r e d  en ti ty  
e l e c t in g  to seek  con sen t
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( J )  U ses  a n d  D is c lo s u re s  w i th  O p p o r t u n i t y  ' o  A g r e e  o r  O b j e c t .  In fo rm a l  
p e rm is s io n  m a y  be o b ta in e d  by a s k i n g  the  in d iv id u a l  o u tr ig h t ,  or by c i r c u m s t a n c e s  
that c le a r ly  g iv e  the in d iv id u a l  the o p p o r tu n i ty  to ag re e ,  a c q u ie s c e ,  or o b je c t  W h e re  
the  in d iv id u a l  is in c a p a c i ta te d ,  in a n  e m e r g e n c y  s i tu a t io n ,  o- not a v a i l a b le ,  c o v e re d  
en t i t ie s  g e n e ra l ly  m ay  m a k e  su ch  u se s  a n d  d is c lo su re s ,  i f  in the  e x e rc i s e  o f  the i r  
p ro fe s s io n a l  ju d g m e n t ,  the u se  or d is c lo s u r e  is d e te r m in e d  to  be in the best  in te res ts  
o f  the in d iv id u a l

Facility Directories. It is a c o m m o n  p rac t ic e  in m a n y  h ea l th  c a re  fac i l i t ies ,  
s u c h  as  h o sp i ta ls ,  to  m a in ta in  a d i rec to ry  o f  p a t ien t  co n tac t  in f o rm a t io n  A 
c o v e r e d  hea l th  ca re  p ro v id e r  m ay  rely o n  an  i n d i v id u a l ' s  in fo rm a l  p e r m is s io n  
to  list in its fac i l i ty  d i r e c to r y  the i n d iv id u a l ' s  n a m e ,  g e n e ra l  c o n d i t io n ,  
r e l ig io u s  af f i l ia t ion ,  a n d  lo ca t ion  in th e  p r o v i d e r ’s fac i l i ty  ,5 T h e  p ro v id e r  
m a y  th e n  d is c lo se  Ihe in d i v id u a l ’s c o n d i t io n  an d  lo c a t io n  in the  fac i l i ty  to 
a n y o n e  a s k in g  for the  in d iv id u a l  by n a m e ,  a n d  a lso  m a y  d is c lo s e  re l ig io u s  
a f f i l ia t io n  to c le rgy  M e m b e r s  o f  the  c le rg y  a re  no t r e q u i r e d  to  a sk  for the 
in d iv id u a l  by n am e  w h e n  in q u i r in g  a b o u t  pa t ien t  re l ig io us  a f f i l ia t io n

For N otification a n d  (Jth - Purposes. A c o v e re d  e n t i ty  a lso  m a y  re ly  i 
in d i v id u a l ' s  in fo rm a l  p e rm is s io n  to d is c lo se  to the  i n d i v id u a l ’s fam ily ,  
re la t iv e s ,  or fr iends ,  o r  to o th e r  p e r s o n s  w h o m  the in d iv id u a l  iden t i f ie s ,  
p ro t e c te d  hea l th  in f o rm a t io n  d i re c t ly  re lev an t  to lhat p e r s o n ' s  in v o lv e m e n t  in 
ihe  in d iv id u a l ' s  c a re  o r  p a y m e n l  for c a re  ‘fc This p ro v i s io n ,  for e x a m p le ,  
a l lo w s  a p h a rm a c is t  to d is p e n se  f illed p re s c r ip t io n s  to  a p e r s o n  a c t in g  on  
b e h a l f o f  th e  pa tien t S im ila r ly ,  a c o v e r e d  e n t i 'y  m ay  rel.v on  a n  in d iv id u a l ' s  
in fo rm a l  p e rm is s io n  to use or d is c lo se  p ro te c te d  hea l th  in f o rm a t io n  for  the 
p u rp o s e  of n o t i fy in g  ( in c lu d in g  id e n t i fy in g  or lo c a t in g )  fam ily  m e m b e r s ,  
p e r s o n a l  r e p re se n ta t iv e s ,  or o th e r s  re s p o n s ib le  for the i n d i v id u a l ' s  c a re  o f  the 
in d i v id u a l ' s  lo c a t ion ,  g e n e ra l  c o n d i  o n ,  or d ea th  fn a d d i t io n ,  p ro te c te d  
h e a l th  in fo rm a t io n  m as c d is c lo se d  for n o t i f ic a t io n  p u rp o s e s  to p u b l ic  or 
p r iv a te  en t i t ie s  a u th o r iz e d  by law o r  c h a r ie r  to ass is t  in d is a s te r  r e l i e f  e f fo r ts

(4 )  I n c i d e n t a l  I  a r id  D is c l o s u r e .  T h e  P r iv a cy  R ule doe., not r e q u i r e  that e v e ry  
risk o f  an  in c id e n ta l  use  or d is c lo s u r e  of p ro ie c tc d  hea lth  in f o rm a t io n  b e  e l i r r  n a le d  
A use  or d is c lo s u re  o f  tins in fo rm a t io n  that o c c u r s  as a resu lt  o f ,  o r  as " i n c id e n t  to , '  
an  o th e i w i s e  p e rm i t te d  use o r  d is c lo su re  is p e rm i t te d  as lo ng  as the  c o v e r e d  en t i ty  has 
a d o p te d  re a s o n a b le  sa f e g u a rd s  as re q u i re d  by the  Privacy R ule , a n d  th e  in f o rm a t io n  
b e in g  sh a re d  was l im ited  to the  'm in im u m  n e c e s s a r} , "  as re q u i re d  by  the P r ivacy  
R u le  S ee  O C R  " I n c id e n ta l  U ses  an d  D is c l o s u r e s "  G u id a n c e

(5 )  P u b l i c  I n t e r e s t  a n d  B e n e f i t  A c t iv i t ie s .  The Privacv R u le  p c rm . t s  use a n d  
d is c lo s u r e  o l  p ro te c te d  healtfi  in fo rm a t io n ,  w ith o u t  an i n d iv id u a l ' s  a u th o r iz a t io n  or 
p e rm is s io n ,  lo r 12 na t iona l  p r io r i ty  p u r p o s e s ' '  T hese  d is c lo s u r e s  a r e  p e rm i t te d ,

1 a l t h o u g h  not req u i red ,  by the R u le  in re c o g n i t io n  o f  the im p o r tan t  u se s  m a d e  o f  h e a l th  
in lo rm a t io n  o u ts id e  o f  the h e a l th  c a ie  co n tex t  S pec if ic  c o n d i t io n s  o r  l im i ta t io n s  
a p p ly  to e ac h  pub lic  in teres t  p u rp o se ,  s t r ik in g  the  ba lan ce  b e tw e e n  th e  in d iv id u a l  
p r iv a c y  in te res t  a n d  th e  pub lic  in te res t  need  for this in fo rm a t io n

R equ ired  by Law. C o v e r e d  en t i t ie s  m a y  use  an d  d is c lo se  p ro t e c te d  h e a l th  
________ in f o rm a t io n  w ithou t  indiv idu al a u th o r iz a t ion as required by low  ( i n c l u d ing  by

OCP Privacy Rule Summary 6 l ast Revised 0f/03



Public H ealth Activities. C o v e r e d  en t i t ie s  m a y  d is c lo s e  p ro t e c te d  h ea l th  
in f o rm a t io n  to ( I )  p u b l ic  h e a l th  a u th o r i t ie s  a u th o r i z e d  by law  to  c o l le c t  or 
r e ce iv e  s u c h  in f o rm a t io n  for p r e v e n t in g  o r  c o n t r o l l in g  d i s e a s e ,  in jury ,  or 
d isab i l i ty  an d  to  pub lic  h ea l th  o r  o ther  g o v e r n m e n t  a u th o r i t i e s  a u th o r iz e d  to 
re c e iv e  r e p o n s  o f  ch i ld  a b u s e  and  n e g le c t .  (2 )  e n t i t i e s  su b je c t  to  F D A  
re g u la t io n  r e g a rd in g  F D A  re g u la te d  p ro d u c t s  o r  ac t iv i t ie s  lor p u rp o s e s  su c h  
as a d v e rs e  ev en t  re p o r t in g ,  t r a c k in g  o f  p ro d u c t s ,  p ro d u c t  re ca l ls ,  an d  post- 
m a r k e t in g  su rv e i l l a n c e ,  ( 3 )  in d iv id u a l s  w h o  m a y  h a v e  c o n t r a c te d  o r  been  
e x p o s e d  to a c o m m u n ic a b l e  d i s e a s e  w h e n  n o t i f i c a t io n  is a u th o r iz e d  by law-, 
a n d  (4) e m p lo y e r s ,  r e g a r d in g  e m p lo y e e s ,  w h e n  r e q u e s te d  by e m p lo y e r s ,  for 
i n fo rm a t io n  c o n c e rn in g  a w o rk - r e l a te d  i l lness  o r  injury o r  w o r k p la c e  re la ted  
m e d ic a l  su rv e i l la n c e ,  b e c a u s e  s u c h  in f o rm a t io n  is  n e e d e d  by th e  e m p l o y e r  to 
c o m p l y  w i th  ihe O c c u p a t io n a l  S a fe ty  a n d  H e a l th  A d m in i s t r a t i o n  (O M S A ), 
the M in e  S afe ty  and  H e a l th  A d m in i s t r a t i o n  jM H S A ) ,  o r  s im i la r  s la te  law  K 
See  O C R  "P u b l ic  H e a l th "  G u 'd a n c e . C D C  Public  H e a l th  a n d  H IP A A  
G u i d a n ce

Victims o f  A buse, bJegLct or D om estic Violence, in c e n a m  c i r c u m s ta n c e s ,  
c o v e r e d  en t i t ie s  m ay  d is c lo s e  p ro te c te d  h ea l th  in f o rm a t io n  to  a p p ro p r ia te  
g v e rn m e n t  a u th o r i t ie s  r e g a r d in g  v ic t im s  o f  a b u se ,  n e g le c t ,  o r  d o m e s t i c  
v io len ce  !l

H ealth O versight Activities. C o v e r e d  en t i t ie s  m ay  d is c lo se  p ro t e c te d  he a l th  
in fo rm a t io n  to health  o v e r s ig h t  a g e n c ie s  (as  d e f in e d  in the R u le )  for p u rp o s e s  
o f  lega l ly  a u th o r iz e d  h e a l th  o v e r s ig h t  a c ’iv i t ies .  s u c h  as  au d its  a n d  
in v e s t ig a t io n s  n ece ssa ry  for  o v e r s ig h t  o f  the hea l th  ca re  s y s te m  a n d  
g o v e rn m e n t  benefi t  p ro g ra m s  11

Ju d ic ia l and  Adm inistrative Proceedings. C o v e r e d  en t i t ie s  m ay  d is c lo se  
p ro t e c te d  hea l th  in fo rm a t io n  m  a ju d i c ia l  or a d m in is t r a t iv e  p r o c e e d i n g  i f  th e  | 
req u es t  for the in fo rm a t io n  is th r o u g h  a n  o rd e r  from a  co u r t  or a d m i n i s t r a t iv e  ( 
t r ib u n a l  S u c h  in fo rm a t io n  m a y  a lso  b e  d is c lo s e d  m re s p o n se  to  a s u b p o e n a  
o r  o th e r  law fu l  p ro ces s  i f  c e r t a in  a s s u ra n c e s  r e g a r d in g  n o t ic e  to th e  in d iv id u a l  | 
o r  a p ro te c t iv e  o rd e r  a re  p ro v id e d  ”

L a w  E n fo rcem en t Purposes. C o v e r e d  en t i t ie s  may d i s c lo s e  p r o t e c t e d  hea l th  
i n f o rm a t io n  to law e n fo rc e m e n t  o f f ic ia ls  for law e n fo r c e m e n t  p u r p o s e s  u n d e r  
th e  fo l lo w in g  six c i r c u m s ta n c e s ,  an d  su b je c t  to  s p e c i f ie d  c o n d i t io n s  ( I ) as 
r e q u i re d  by law ( in c lu d in g  c o u r t  o rd e r s ,  c o u r t -o rd e r e d  w a r ra n t s ,  su b p o e n a s )  
a n d  a d m in is t r a t iv e  requ es ts ,  ( 2 )  to iden t ify  o r  locate  a su s p e c t ,  fu g i t ive ,  
m a te r ia l  w itness ,  o r  m is s in g  p e r s o n ,  ( 3 )  in r e s p o n s e  to  a law  e n f o r c e m e n t  
o f f i c i a l ' s  r e c u ’st for in fo rm a t io n  ab ou t  a v ic t im  o r  su s p e c te d  v ic t im  o f  a 
c r im e ,  (4 ) to  alert law e n fo r c e m e n t  o f  a  p e r s o n 's  d ea th ,  i f  the c o v e r e d  enti ty  
su s p e c ts  tha t  c r im in a l  ac tiv ity  c a u s e d  the  d ea th ,  j5 )  w h e n  a c o v e r e d  enti ty  
b e l i e v e s  tha t  p ro tec te d  h ea l th  in f o rm a t io n  is e v id e n c e  o f  a c r im e  that 
o c c u r r e d  o n  its p rem ise s ,  and  (6 )  by a  c o v e re d  hea lth  c a re  p i o v t d e r  in a 
m e d ic a l  e m e r g e n c y  not o c c u r r in g  o n  its p re m is e s ,  w hen  n e c e s s a r y  to in fo rm  
law  e n fo r c e m e n t  a b o u t  the c o m m is s io n  a n d  n a tu re  o f  a c r im e ,  the  lo c a t io n  of 
the c r im e  or c r im e  v ic t im s,  and  the p e rp e t ra to r  o f  the  c r im e  u _______________

statute, regulation, or court orders)7*
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HIV/AIDS Diagnoses

At th e  e n d  of 2 0 0 3 .  a n  e s t i m a t e d  1 0 3 9  0 0 0  to  1 . 1 8 5 . 0 0 0  p e r s o n s  in th e  U n i te d  S t a t e s  w e r e  living 
with  H IV/AIDS [1J. In 2 0 0 3  3 2 . 0 4 8  c a s e s  of H IV /A ID S  w e r e  r e p e d e d  from  th e  33  a r e a s  (3 2  s l a t e s  
a n d  th e  U S  Virgin I s l a n d s )  wilh lo n g - te rm ,  c o n f id e n t i a l  n a m o - b e . s e d  HIV re p o r t in g  [2] W h e n  all 5 0  
s l a t e s  a r e  c o n s i d e r e d ,  C D C  e s t i m a t e s  lh a t  a p p r o x i m a t e l y  JC 0 0 0  p e r s o n s  b e c o m e  in f e c te d  with 
HIV e a c h  y e a r  ( i j

By Exposure

In 2 0 0 3  m e n  w h o  h a v e  s e x  with m e n  (M S M ) r e p r e s e n t e d  th e  l a r g e s t  p ro p o r t io n  of H IV/AIDS 
d i a g n o s e s  fo l lo w e d  by a d u l l s  ^  d  a d o l e s c e n t s  i n f e c t e d  t h r o u g h  h e t e r o s e x u a l  c o n t a c t

Exposure categories of adults and adolescents 
who received a diagnosis of HIV/AIDS, 20o3

M aes 
No = 23 153

M ile  to
i ay* a cl

And .Hjtctcn
d M u i t

'flection
Q'uQ
mo
19%

fem ales  
No * 8.733

Cihe»
2%

M il*  to mats
SC 'uJt co^Lx.1 

63V.
4

««■»<>
lObX

rO 'lU tc l
79%

INO -  0 1 , 8 8 6

Note Based on data from 33 areas with long-term, confidential name-based 
HIV reporting

HIV/AIDS includes f  arsons with a d iagnosis o f HIV infection (no! AID S), a d iagnosis o f HIV 
infection a n d  a later d iagnosis  o f AIDS, or concurrent d ia g n o ses  o f  HIV infection and AID S

In 2 0 ) 3 .  a l m o s t  Ih r e e  q u a r t e r s  of H IV/AIDS d i a g n o s e s  w e r e  m a d e  lor m ale  a d o l e s c e n t s  a n d  
a d u l t s

By Sex

ittp '/www cdc gov/hiv'pubs/Facts/At-A-Glance him 2/28/2006
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Hepatitis C Fact Sheet

S I G N S  & 
S Y M P T O M S

8 0 %  of persons have no signs or symptoms.

• jaundice
• fatigue
• dark urine

• abdominal pain
• loss of appetite
• nausea

C A U S E • Hepatitis C virus (HCV)

L O N G - T E R M

E F F E C T S

• Chronic infection: 5 5 % - 8 5 %  of infected persons
• Chronic liver disease: 7 0 %  of chronically infected persons
• Deaths from chronic liver disease: l % - 5 %  of infected 

persons may die
• Leading indication for liver transplant

T R A N S M I S S I O N • Occurs when blood from an infected person enters the body 
of a person who is not infected.

• HCV is spread through sharing needles or "works" when 
"shooting" drugs, through neediesticks or sharps exposures 
on the job, or from an infected mother to her baby during 
birth.

'

http://www.cdc.gov/hepatitis
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* Anyone who wants to get tested should ask their doctor.

Recom m endations 
fo r  testing  based 
on risk  fo r HCV 
in fection

Persons at risk for HCV infection might also be at risk for infectior 
with hepatitis B virus (HBV) or HIV.

Recommendations for Testing Based on Risk for HCV Infection

1 PERSONS I R ISK  OF 
| IN FECT IO N

j TEST IN G  j
[r e c o m m e n d e d ?|

I Injecting drug users [ High [Yes |

1 Recipients of clotting 
[factors made before 
11987 [ High |Yes |

Hemodialysis patients | Intermediate 1Yes I
| Recipients of blood 
and/or solid organs 

[before 1992 Intermediate |Yes j

J People witn 
undiagnosed liver 
problems Intermediate i Yes |

j Infants born to ) 
[infected mothers j Intermediate

After 12-18 mos. j 
old j

[Healthcare/public I 
safety workers i Low

Only after known 
exposure |

[ People having sex with J 
multiple partners ILow 1No * j

J People having sex with ! 
[an infected steady j 
[partner I.OW [ \lo* |



C A L IF O R N IA  S T D / H I V  P R E V E N T IO N  T R A I N I N G  C E N T E R

G e n i t a l  H e r p e s

G e n it a l h e rp e s  is  a  S e x u a l ly  T ra n s m it t e d  D is e a s e  ( S T D )  c a u s e d  b y  a  h e r p e s  s im p le x  

v ir u s  ( H S V ) .  G e n it a l  h e r p e s  c a n  c a u se  s o re s  o n  th e  g e n it a ls  ( \ a g in a , p e n is  a n d  a n u s )  

a n d  th e  ‘T i n  a r o u n d  th o s e  a re a s .

Q: How is g en i ta l  h e rp e s  spread?
A l  Herpes is spread by direct contact with infected skm or sores during sexual activity. The virus is

usually passed from an infected person’s genitals or mouth to their partner j  genitals during oral, vaginal 
or anal sex A person with genital herpes may have sores or blisters. However, herpes is 
commonly passed to a sex partner when no actual sores are present

Q: W ha t a re  th e  s igns and  sym p tom s of gen ita l herpes?
A :  Symptoms o f genital herpes can include:

• Blisters or sores on the genitals that may last a few days to a week or more.
• Tingling, numbness or itching at the site of the sores a day or two before they appear.
• Genital herpes infection lasts for life, although sores may come and go

Q: Can I have  gen i ta l  h e rp e s  an d  no t know' it?
A r  Yes! About 1 out of 4 sexually active adults are infected with genital herpes and most don t kn v 

they have it.

MANY PEOPLE HAVE NO SYMPTOMS. OR MILD SYMPTOMS THAT THEY DON ’T KNOW ARE CAUSED 

BY HERPES.

Q: Is gen ita l h e rp e s  serious?
A r  • Genital heipes is not usually a severe or dangerous infection, but it can be painful.

• The first outbreak of sores is usually the wor^t Recurrent outbreaks are sometimes linked to pro 
longed sunlight exposure, stress, fatigue, lack of sleep, or menstruation.

•  A pregnant woman who has herpes should tell her doctor so that steps can be taken to protect the 
baby’s health

• A person with the open sores caused by genital herpes has a greater chance of giving or getting HIV, 
the virus that causes AIDS

• If fluid from a herpes sore is passed to the eye (by hands touching the sore and then the eye), vision 
may be permanently damaged.



Q: How is gen i ta l  h e rp e s  trea ted?
A :  • There is no cure for herpes There are several medications, available by prescription, that can help 

control herpes outbreaks. Ask your doctor or nurse for more information 
• For some people, the outbreaks are mild and do not require medication.

Q: How can  I avo id  g e t t in g  gen i ta l  herpes?
A r  □  Abstinence (not having sex) is the only sure way to avoid infection.

Lj Plan Ahead: Think about protecting yourself Talk about STDs and the need to protect yourself 
with your sex partner(s)

□  Use a male condom with each sex partner.
□  If a male condom cannot be used properly, the female condom can be used.

Note Condoms are more likely to protect you from genital herpes if they cover the infected area(s)

H I V  I S  A L S O  A  S T D !

When you get infected with genital herpes, you could also be getting HIV.
Birth control pills or a birth control shot cannot protect you against genital herpes or other STDs

USING CONDOMS CORRECTLY EVERY TIME YOU HAVE SEX CAN PROTECT YOU FROM HERPES.

HIV. AND OTHER STDs.

W here can  I g e t m o re  in fo rm a t io n  abou t STDs 
and  p ro te c t in g  myself?
• In English: Call toll free: National STD/HIV hotlines at 1+(800) 342-2437 Oi +(800) 2 2 7 - 8 9 / 2 .
• In Spanish: Call toll free l+ (800 ) 3 4 4-7432
• TTY for the Deaf and Hard o f Hearing: 1 +(800) 243-7889

Talk to your own health care provider or call your county health department by looking for the 
telephone number in the phone book (white pages) under county government. Ask to speak to 
someone in the STD clinic or the STD program for more information about genital herpes.



D E F N I T I O N S  F O R  P H Y S I C A L  I N J U R Y .  S E X U A L  C O N T A C T  A N D  

S E X U A L  P E N E T I I A T I O N  I N  A L A S K A  S T A T U T E S

See. 1 1 81.900. Definitions.

(a) For purposes of this title, unless the context requires 
otherwise.

(56) "serious physical injury'" means

(A) physical injury caused by an act performed under circumstances 
that create a substantial risk of death: or

(B) physical injury that causes scnous and protracted disfigurement, 
protracted impairment of health, protracted loss or impairment of the 
function of a body member or organ, or that unlawfully terminates a 
pregnancy;

(57) "services" includes labor, professional services, transportation, 
telephone or other communications sendee, entertainment, including 
cable, subscription, or pay television or other telecommunications 
semcc. the supplying of food, lodging, or other accommodations in 
hotels, restaurants, or elsewhere, admission to exhibitions, the use of a 
computer, computer time, a computer system, a computer pro*" am. a 
computer network, or any part of a computer system or netwoin, and the 
supplying of equipment for use;

(58) "sexual contact" means

(A) the defendant's

(i) knowingly touching, directly or through clothing, the victim's 
genitals, anus, or female breast; or

(li) knowingly causing the victim to touch, directly or through 
clothing, the defendant's or victim's genitals, anus, or female breast;

(B) but "sexual contact does not include acts

(i) that may reasonably be construed to be normal caretaker 
responsibilities for a child, interactions with a child, or affection for a 
child;



(n ) p e r f o r m e d  fo r  t h e  p u r p o s e  o f  a d m in i s t e r i n g  a  r e c o g n iz e d  a n d  

l a w f u l  f o r m  o f  t r e a t m e n t  t h a t  is  r e a s o n a b ly  a d a p t e d  to  p r o m o t in g  th e  

p h y s ic a l  o r  m e n t a l  h e a l t h  o f  t h e  p e r s o n  b e in g  t r e a t e d ;  o r

( l i i )  t h a t  a r e  a  n e c e s s a r y  p a r i  o f  a  s e a r c h  o f  a  p e r s o n  c o m m it t e d  to  t h e  

c u s t o d y  o f  t h e  D e p a r t m e n t  o f  C o r r e c t io n s  o r  t h e  D e p a r t m e n t  o f  H e a lt h  

a n d  S o c ia l  S e r v ic e s ;

(59) "sexual penetration"

: (A) means genital intercourse, cunnilingus. fellatio, anal intercourse, 
or an intrusion, however slight, of an object or any part of a person’s 
body Into the genital o r an ail opening of another person’s body; each 
party to any of.thei acts described in this subparagraph is considered to 
be engaged in sexual penetration;

(B) does not include acts

(i) performed for the purpose of administering a recognized and lawful 
form of treatment that Is'reasonably adapted to promoting the physical 
health of the person being treated; or

(ii) that are a necessary' part of a search of a person committed to the 
custody of the Department of Corrections or the Department of Health 
and Social Services;
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First, I s hou ld  tell you tha t  e a ch  and eve ry  o ne  of t h e  prof e ss iona l s  on this si te 
that  work so ha rd  to a d d  a voice of r e a s o n  to an  o the rw i se  very  con fus ion  
s i tuat i on  a r e  wor th  you r  weight  in gold Thank you

I a m  a 40  ye a r  old m a n  newly d i a g n o s e d  with Hlv ] a m  a pro fe ss iona l ,  dont  
sm o k e  c iga r e t t e s ,  and  only drink in m o de r a t i o n  My Doctor  d o e s  not  feel  it is 
t ime  to begin  med ica t i on  b e c a u s e  my n u m b e r s  a r e  all n ea r  n o rm a l  I don t  NOT 
ha v e  co infect ions such  as  Hep A, B o r  C and  I don t  h a v e  d i a b e t e s  ( t h an k  
g o o d n e s s )

I am  th e  t ype  of pe r son  who is ex t r em e l y  ab le  to  a d h e r e  to med i ca t i o ns  and  
hav e  a c c e s s  to a n  exce l lent  Hlv  Doctor  a n d  medica t ion  Do you think it is 
r e a s o n ab l e  to a s s u m e  th a t  can  live a no rm a l  H e  span  (providing I dont  ge t  hit m 
the  h e a d  with a coconu t  or o t h e r  c i r cu m s t a n c e  bey o nd  HIV)7 I r e a d  confl ict ing 
th ings  on life sp a n  from 10 ye a r s  to a no rma l  life spar .  P lease tell m e  what  
p ro g n o s e s  for t h e  fu tu r e  t ha t  you would  ieli o ne  of your pa t i en t s  in a simi lar 
c i r cu m s t an c e  Thank you a n d  look forwa rd  to yuur  an sw er

O  Response from Dr. Sherer

‘•T'rJil rt 'hctff MG 
L'n*n , *•(, c 4

pas t  10 ye a r s

I tell my p a t i e n t s  who ha v e  j us t  be e n  found to have  
HIV tha t  t h e r e  IS a c ha n ce  of a no rma l  life 
expec t ancy ,  an d  t ha t  tha t  chance  ha s  be en  ge t t ing  
g r e a t e r  with e ach  pa s s ing  year ,  as  t he  risk of 
ant i re t rovi ra l  t h e m p y  fai lures has  d e c r e a s e d  in t he

So t ha t  s t h e  good,  opt imist ic  n e w s  And of cou r s e  I m lo rm th em  tha t  this  will 
not  be  easy ,  ev e n  m the  be s t  of c i r cu m s t an ce s  Adhe rence  to daily med i ca t i ons  is 
e x t r e m e l y  d e m an d i ng ,  e v e n  if t h e r e  a r e  no  un t ow ard  side effects Life with HIV is 
still a h a rd  life, e v e n  if t he  medi ca t i on  pa r t  b e c o m e s  s imple  and  rout ine ,  a s  it 
do e s  for a  r e m a rk a b l e  p e r c e n t a g e  of p a t i en t s  t h e s e  days

I p r e p a r e  p a t i e n t s  for a life long s t rugg l e  wi th ad he r en ce ,  in part  to be sur e  to 
ge t  thei r  a t t en t i o n  at  t he  ou t s e t ,  but  also f rom long and ha rd  expe r i ence ,  it is for 
m a n y  p a t i e n t s  who per f ec t l y fit t h e  profile t ha t  you de scr ibe  If it t urns  out  to be 
ea s i e r  t h a n  e x p e c t e d  t h a t s  g r ea t  but  l a p s e s  in a d h e r e n c e  often resul t  f r om 
co mp la cen cy  and  a s e n s e  t ha t  I 've got  eve ry th ing  cove red '  So s o m e  vigi lance is

0
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Ora! Heal th  a n d  h i v

Sp ' i ' t u a l  Su ppo r t  
a n d  Hiv

i m t r * d  by
t  XPE RT VIE W P ® i N T

requ i red

But t h e r e  is still h a r d e r  new s  in t ha t  first e n c o u n t e r  A pa t i en t  m a y  do ev e ry t h ing  
right,  wi th e x e m p l a r y  per f ec t  a d h e r e n c e  a n d  still h a v e  t r oubl e  wi th ART, 
virologic fai lure,  r e s i s t a nce  mu t a t i ons ,  a nd  a difficult s e q u e n c e  of ART 
Fo r tuna t e ly  t h e s e  a r e  u n c o m m o n  e v e n t s  in this  era,  bu t  tf ey still do occur

I a p p re c i a t e  y o u 1 coconu t  c o m m e n t  as  well, a s  any  o ne  of us m a y  o b s e s s  over  
one  i l lness ( m a y b e  HIV, m a y b e  d i abe t e s ,  m a y b e  cance r )  only to walk in front  of 
a bus  I t s  a r e m i n d e r  to enjoy life on  this day  b e c a u s e  no ne  of knows  what  
t o m or ro w  will br ing

P le a s e  Note:  Due lo
v o l u m e  c on s id e r . ! !  o n s  
n o t  ail q u e s t i o n s  can  be 
answeied Q u e s t i o n s  
m o s t  li ke ly  to  be 
answered will ijc inosc of 
g e n e - a i  m e r e s t  tc  a 
b r o a d  g r o u p  o f  v s  r o i s  to  
t h i l o  um Questions 
p e r t a i n in g  t o  a sp ec .h e  
rasp, requests for 
d iagn o s is ,  m e d i c a l  
JC lvuC , Or s e c o n d  
ap i i . o n .  or :eQ i c s t s  'O' 
n p  n .nns  a b ou t  u n ip s t e d  
a ' t r rn a tn -C  t n p r a p .e s  w.n 
g e " c . o i l y  n o ;  b e  
anstvcicf

| .• part t qa ' iun o( Dr 
mow ihcrc-r n tn-s 
,m is rr.ape passible 
P' t bv an I.r I'StriCtfit

ediCat'Onai g ian t  I r on  
suti l abo ra iones

In sum - t h e r e  w a s  a model  ng s t u dy  of a 4 0  ye a r  old ma l e  with a story simi lar to 
your s  a n d  new  HIV infect ion,  t h e  ou t c o m e  of which was  a r e a s o n a b l e  c h a n c e  of a 
no rm a l  life e x p e c t a n c y  m th e  e v e n t  of posi t ive o u t c o m e s  with ant i re t rov ir a l  
t he r a py  I tell all n ew  HIV pos i t i ve  pa t i en t s  a b o u t  t ha t  s t udy  And t h en  I also tell 
t h e m  th e  possibi l i t ies  for t he  o u t c o m e s  that  a r e  less t h a n  t he  bes t
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A study led by Dr Bruce Schackman o f Weill Cornell Medical College shows 
tha t early a n tire tro v ira l the rapy fo r H IV -pos itive pa tien ts may s ign ifican tly 
increase life expec tancy -- even a fte r accoun ting fo r side effects like 
he igh tened cho les te ro l leve ls And though early the rapy is s till being denied to 
many pa tien ts because o f cost, it was found to be cos t-e ffe c tive

In the study 's com pu te r s im u la tion model, the pro jec ted life expec tancy o f a 
37 -yea r-o ld pa tie n t rece iv ing e s .ly h igh ly active an tire tro v ira l the rapy was 
near iy th ree years longer than tha t of a pa tien t rece iv ing de layed the rapy 
(16 54 ears vs 13 73 years), even assum ing increased cho les te ro l levels, a 
side effect associa ted w ith the the rapy . Th;c benefit is a ttn p u ta b ie to HAART's 
effectiveness in reduc ing HIV v ira l levels, which im proves CD4 cell coun t and 
leads to a reduc tion in the like lihood o r opportun is tic 'ec tions The study also 
compared life expec tancy fo r earlv vs delayed the rapy assum ing no cho leste ro l 
Side effects, and the resu lts were s im ila r (16 66 years vs. 13 80 years).

The timmg of HAART in it ia tio n has been the sub ject of con trove rsy because of 
the drugs ' side e ffec ts , inc lud ing e leva ted choleste ro l and fat red is tr ibu tion (a 
cond ition tha t may have a nega tive effect on the pa tien t's gua iity of life out is 
not life -th re a te n in g ) Last year the U.S. Depa rtm en t of Health and Human 
Services changed its recomm enda tion fo r in itia l HAART use It suggested 
o ffe ring HAART on ly to those pa tien ts w ith somewhat more advanced disease 
(v ira l loads of g rea te r than 30 ,000 copies/mL or CD4 cell count less than 350 / 
(m icro )L .

The curren t s tudy 's find ings suggest tha t HIV pa tien ts who choose early 
trea tm en t offe red accord ing to cu rren t gu idelines w ill benefit "Changes m 
choleste ro l levels or qua lity of life associated w ith HAART should not be used 
by gove rnm en t o r p riva te paye rs to ju s tify placing lim ita tions on access to 
early HIV tre a tm e n t," said Schac*. nan, an assistant pro fessor of public health 
"We know tha t access is being denied due to budget 'im ita tio n s among AIDS 
Drug Assistance Program s, which frequen tly pay for early tre a tm en t for H iv 
pa t'en ts who are too hea lth y to qua lify for Medicaid. [ADAPs] in 10 states have 
one or more prog ram  re s tr ic tio n s , inc lud ing capped en ro llm en t, lim ited drug 
coverage, or expend itu re caps. Early trea tm en t is cos t-e ffec tive , so en ro llm en t 
caps tha t delay access un t.l the pa tien t's H iv disease becomes more advanced

5 Z E S H
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are an ineffic ient reallocation of resources."

Early HAART is more expensive than delayed trea tm ent However, its cost- 
effectiveness ratio -- a measure of "value for m oney" -- is well below the 
median for all medical in terventions nationw ide. Early HAART's cost- 
effectiveness ratio was shown to be 51 3 ,0 0 0  per qua lity -ad jus ted  life year, 
with or w ithout the consideratu of increased risk of heart disease Even a fter 
adjusting for the decline m qualify of life that may be associated w ith  fat 
red istribution, early HAART's cost-effectiveness ratio  was 5 1 7 ,0 0 0 -5 2 4 ,0 0 0  per 
qua lity -ad justed  life year This ratio is less than half tha t for cholesterol- 
lowering drugs used to prevent coronary heart disease in m en w ithout h iv

The 'u ll report, "Cost effectiveness Im plications of the Tim ing of A n tire trovira l 
Therapy m H IV-Infected Adults," was published m the Archives o f  In te rn a l 
M ed ic ine  (2 0 0 2 ,1 6 2 :2 4 7 8 - 2 4 8 6 )

Excerpted from- 
AIDS Weekly 
05 26 03

This article is a part of the publication Tne CDC Hlv, STD, TB Prevention Ne*s 
Update

Our t h a n k s  to C en t e r s  for D i sea se  Control  and  P revent i on ,  which p r o v d e d  this art icle 
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HOUSE B ILL NO. 260
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HB 260

TO BACCO : BONDS; TAX; POSSESSION BY M INORS

"An Act relating to purchase and possession of cigarettes or tobacco products by a person under 19 years of age, to licenses for persons 
engaged in activities involving tobacco products, to taxes on cigarettes and tobacco products, and to the amount of the bond required to 
stay execution of a judgment in civil litigation involving a signatory, a successor of a signatory, or an affiliate of a signatory to the tohucco 
product Master Settlement Agreement during an appeal; amending Rules 204,205, and 603, Alaska Rules of Appellate Procedure; and 
providing for an effective date."
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F I S C A L  N O T E

S T A T E  O F  A L A S K A  Fiscal Note Number: ________

2005 L E G I S L A T I V E  S E S S IO N  Bill Version: HB260

() Publish Date: ________

Revision Date/Time (Note if correction):__________________ Dept. Affected]__________ Revenue
Title Taxes on cigarettes and tobacco________________RDU Taxation and Treasury
______________ products_____________________________________ Component Tax_________________
S p o n so r  H ouse  F inance  C om m ittee________________________ _____________________________________
Requester House Finance Committee_____________________ Component No. 2476

E xpen d itu res /R e ve n ue s______________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below._____________________
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 53.7 53.7 53.7 53.7 53.7 53.7
Travel
Contractual 4.3 4.3 4.3 4.3 4.3 4.3
Supplies
Equipment 8.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 66.0 58.0 58.0 58.0 58.0 58.0

ICAPITAL EXPENDITURES I I I I I I

CHANGE IN REVENUES ( ) 7,100.0 8,100.0 2,250.0 2,250.0 2,250.0 2,250.0 |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 66.0 58.0 58.0 58.0 58.0 58.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 66.0 58.0 58.0 58.0 58.0 58.0

Estimate of any current year (FY2005) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: 

POSITIONS
Full-time 1 1 1 1 1 1
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)
Bill Language: This bill will change the effective date for cigarette tax increases passed in June 2004 by 
SB 1001. SB 1001 increased Alaska's cinarette excise tax to $1.60 per pack of 20 cigarettes on January 
1.2005 and provided for additional cigarette tax increases of 20 cents per pack of 20 cigarettes on July 1, 
2006 and July 1, 2007. This bill will accelerate the last two increases so that both will take effect on 
January 1. 2006. Therefore, on January 1, 2006, Alaska's cigarette excise tax would be $2.00 per pack of 
twenty cigarettes. This bill will also increase the other tobacco products (OTP) tax from 75% to 1C 0% of 
the wholesale cost and require individuals who purchase OTP through the mail or ever the Internet to 
obtain a license with the Department of Revenue and pay the applicable OTP tax on those purchases.
This bill also includes a section requiring a two-thirds majority vote in each house for the tax increases to 
take effect.
Prepared by: Johanna Bales

Division Tax Division

Phone 907-269-6628

Date/Time 4/13/05 12:05 PM

Approved by: Jerry Burnett____________

Agency Department of Revenue

Date 4/13/2005

(Revised 9/23/2004 OMB) Page 1 of _ 2



F IS C A L  N O T E

ANALYSIS CONTINUATION
Bill Analysis (cont.): This bill also makes changes to the criminal statutes regarding underage 
possession and purchase of cigarettes and limits the amount of a bond that cigarette manufacturers must 
post whe.i filing an appeal of a judgment from a lower court. These provisions are not administered by the 
Department of Revenue. Therefore, this fiscal note does not address any additional operating costs of 
these proposed changes.

Program Summary: DOR will license individuals to purchase cigarettes through the mail and over the 
Internet and process tax returns filed by those individuals. DOR will also work with other states to 
determine the amount of other tobacco products purchased by individuals in Alaska. Currently, Alaska 
has information agreements with other states which allows Alaska to obtain information auout tobacco 
products shipped into Alaska. DOR will gather this information, summarize it, determine the amount of 
other tobacco products purchased by an individual, and prepare assessments for unpaid taxes. DOR will 
also conduct other compliance activities to ensure that all taxes owed on other tobacco products is paid.

Positions: DOR expects that it will need 1 additional position, 1 Tax Technician II, to perform the 
additional functions required by this bill. DOR expects the total cost of this additional position to be 
$53,700 each year.

Other Operating Expenditures: (1) Contractual - Contractual costs include leasing office space and 
providing phone service for 1 additional employee each year. DOR expects the total contractual costs to 
be $4,300 each year. (2) Equipment - DOR expects equipment expense of $8,000 per FTE in the first year 
for a computer, telephone, cubicle parts, software, and other one-time purchases of office equipment 
needed to perform the duties of the position.

Revenue: DOR estimates cigarette tax revenue to increase by approximately $6 million in FY 2006 and 
2007 as a result of this bill at v. ,ich time the entire $2 per pack tax rate would have been reached under 
SB 1001. DOR estimates the other tobacco products (OTP) tax to increase by approximately $1.1 million 
in FY 2006 due to the increase taking effect half-way through the fiscal year and by $2.2 million each year 
thereafter.

S T A T E  O F  A L A S K A  B I L L  N O . H B  2 6 0 ______________

2005 L E G I S L A T I V E  S E S S IO N

Page of.



do  not include inflation un less  otherwise noted below.

EXPENDITURES

1002 Federal Receipts
1003 GF Match
1004 GF
1037 GF/Mental Health 
Other(Specify Type-do not abbreviate) 
Other(Specify Type-do not abbreviate)

TOTAL

ANALYSIS: (Attach a separate page If necessary)

The intent o f the legislation o f HB 260 is to amend the section o f the law related to the purchase 
o f cigarettes or tobacco products by a person under 19 years o f age; to amend the section o f the 
la related to licenses for persons engaged in activities involving tobacco products; to amend 
the section o f the law related to taxes on cigarettes and tobacco products; and to amend the 
section of the law related to the amount o f the bond required to stay execution o f a judgement in 
civil litigation involving the tobacco product Master Settlement Agreement during an appeal.

This legislation in its current form would have no direct impact on the Tobacco Prevention and 
Central Program. Price increases in the form of tobacco taxes are effective strategies for 

| preventing tobacco use by youth.

Prepared by: Bill Hooan. Director________________________________________________ Phone 465-3166_______________
Division Behavioral Health_____________________________ ____________  Date/Time_________________________

Approved by: Joel S. Gilbertson. Commissioner_____________________________________Date 04/13/2005_____________
Agency Department of Health and Social Services_____________________

Revision Dale/Time (Note if correction): Dept. Affected: Health & Social Services
PURCHASE AND P O SSESSIO N  OF TOBACCO 

Title BY MINORS AND TOBACCO TAXES AND RDU Behavioral Health
SETTLEMENTS________________________________ __________________________________________________

Component Behavioral Heaith Administration______

Sponsor HOUSE (FIN)

R equester HOUSE (JUD)______________________  Component No. 2665

Expenditures/Revenues____________________________ (Thousands of Dollars)____________________

F I S C A L  N O T E
S T A T E  O F  A L A S K A  Fiscal Note Number ________________
2005 L E G IS L A T IV E  S E S S IO N  Bill Version: HB260-DHSS-DBH-04-13-05

( ) Publish Date: ________________

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2006 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (0) 

FUND SOURCE

Full-time
Part-time

Estimate of any current year (FY2005) cost: ___________
Mark this box (X) if funding for this bill Is included in the Governor's FY 2006 budget proposal: [
PO.SITIQN&

9/23/2004 OMB) Page l o f 2



F IS C A L  N O TE 
F N #

S T A T E  O F  A L A S K A

2 0 0 5  L E G I S L A T I V E  S E S S I O N
BILL NO. HB260-DHSS-DBH-04-13-05

ANALYSIS CONTINUATION
This bill w ill allow Confidential Informant's to attempt to purchase tobacco products and not be in 
violation o f the law.

The Division o f Behavioral Health has determined that this bill will have a zero fiscal impact.



F I S C A L  N O T E

S T A T E  O F  A L A S K A

2005 L E G IS L A T IV E  S E S S IO N

R evis ion  D a te /T im e  (N o te  if co rrec t ion ) :______________
Title "An Act relating to purchase and possession of

cigarettes or tobacco by a person under 19...*
Sponsor H ouse  F inance Committee________________
R equester

Fiscal Note Number:

Bill Version:

0 Publish Date:

Dept. Affected: 
'R D U

u9260-DPS-ASTD-4-12-05

Public Safety
Alaska S ta te  Troopers

C om ponent AST D etachm en ts

H ouse  Judiciary Committee

Expenditures/Revenues

Com ponent No. 

( T h o u s a n d s  of D ollars)

2325

Note: Amounts do not include inflation un less  otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FV 2010 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | i l l

ICHANGEIN REVENUES ( ) | | ! !

FUND SOURCE (T housands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: |

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
P a s s a g e  o f  this bill will h a v e  n o  f iscal im p a c t  o n  th e  D e p a r tm e n t  of Pub lic  S a fe ty .

U n d e r  s e c t io n  1, ad d i t io n a l  l a n g u a g e  is a d d e d  to A S  1 1 .7 6 .1 0 5  sp e c ify in g  th a t  n o t  on ly  p o s s e s s i o n ,  bu t th e  
p u r c h a s e ,  a t t e m p t e d  p u r c h a s e ,  a n d  th e  a t t e m p t e d  p o s s e s s i o n  o f  to b a c c o  b y  a n  individual u n d e r  19 y e a r s  
o f  a g e  is a  violation. It a l s o  c r e a t e s  a n  add it iona l  e x c lu s io n  to  this  s u b s e c t io n  by  inc lud ing  l a n g u a g e  that 
will allow a  p e r s o n  to  a s s i s t  a  p e a c e  officer in th e  e n f o r c e m e n t  o f  th is  s e c t io n  o f  s t a tu t e .
A ssis t ing  a  p e a c e  off icer with  e n f o r c e m e n t  o f  this s e c t io n  m a y  inc lude  th e  p u r c h a s e ,  a t t e m p t e d  p u r c h a s e ,  
a t t e m p te d  p o s s e s s i o n  o r  p o s s e s s i o n  o f  to b a c c o  b y  th e  p e r s o n .

Prepared  by: Lieutenant Todd Sharp
Division Alaska S ta le  Troopers

P h on e  907-465-3223
Date/Time 4/12/05 9:14 AM

Approved by: Commissioner William Tandeske
Agency

Date 4/12/2005
Department of Public Safety

(Rovtsed 9/23/2004 OMB) Page 1 of 1



A l a s k a  S t a t e  L e g i s l a t u r e

H o u s e  F i n a n c e  C o m m i t t e e

R epresen ta tive  Mike Chenault 
C o-Chairm an 
( 9 0 7 )  4 6 5 - 3 7 7 9  

Fax: ( 9 0 7 )  4 6 5 - 2 8 3 3  
Rep resen ta t ive .  M ike .C henau l tO log ls .s ta te  ak us

Representative Kevin Meyer 
Co-Chairman 
( 9 0 7 )  4 6 5 - 4 9 4 5  

Fax: ( 9 0 7 )  4 6 5 - 3 4 7 6  
Representat ive .K e v in .M ey e rC le g is  state ak

145 Main St. L oop  422 3  
Kenai.  A lasxa  996 1 1

7 1 6  W. 4 *  Avenue 
Anchorage. A laska  99501

State Capitol, Juneau, Alaska 99801-1182

S P O N S O R  S T A T E M E N T

H O U S E  B I L L  2 6 0

House B ill 260 addresses tobacco taxation, possession and purchase of tobacco products 
by minors, and aspects relating to the Tobacco Master Settlement Agreement (“ MSA” ).

HB 260 addresses tobacco taxation in two ways. First, the tax on “ other tobacco 
products” , such as smokeless tobacco, is increased from 75 percent to 100 percent o f the 
wholesale cost. Second, the implementation of the remaining tobacco tax increase that 
was passed by the 23rd Legislature is accelerated to January 1, 2006. Passage of this tax 
increase and acceleration o f the current increase is supported by the health benefits alone. 
Tobacco is the number one preventable cause o f death, disability, and chronic illness in 
Alaska. Increased taxes can result in reduced consumption o f tobacco products. It is 
especially a deterrent for underage smokers.

A grave concern is the prevention o f teenagers and pre-teens from smoking. HB 260 
expands current statutes to prohibit a minor from purchasing, possessing, and attempting 
to purchase or possess tobacco products. The intent of this section is to further deter 
underage access and consumption o f tobacco products.

Under HB 260, individuals who choose to import other tobacco products into Alaska for 
personal consumption would be required to purchase a buyer’s license from the 
Department o f Revenue. This enables the department to collect the required State taxes 
on products that are currently not taxed.

HB 260 also sets a $100,000,000 million lim it on the supersedeas bond that MSA 
signatories, successors, and affiliates must post to stay the execution o f a judgment in 
Alaska. This bond lim it would not change any other aspect o f the law. It does not 
change the rules by which a trial is conducted. It does not affect who ultimately wins or 
loses lawsuits. And, it does not affect the rights o f plaintiffs to recover fully the damages 
to which they are entitled if  the judgment is upheld.

Last Update: April 11, 2005



By placing a lim it on the bond, the State is protected by ensuring that it w ill continue to 
receive its iMSA payments while the tobacco companies appeal an adverse judgment.

The MSA delivers millions o f dollars in revenue annually to Alaska and 45 other 
participatory states. Alaska w ill jo in 26 other states with similar legislation or amended 
court rules to lim it the size o f the required appeal bond in cases involving large 
judgments. By join ing these states, we promote our collective interest with respect to 
preserving the revenue stream mandated by the Master Settlement Agreement.

I encourage your support for this important legislation.

Last Update: April 11, 2005



F I S C A L  N O T E

S T A T E  O F  A L A S K A

200 L E G IS L A T IV E  S E S S IO N

R ev is ion  D a te /T im e  (N o te  if co rrec t io n ) :______________
Title “An Act relating to purchase and possession of

Fiscal Note Number:

Bill Version;
() Publish Date:

HB260-DPS-ASTD-4-12-05

Sponsor
Requester

cigarettes or tobacco by a person under 10.. 
House Finance Committee

Dept. Affected:
"RDU
Component AST Detachments

Public Safety
Alaska State Troopers

House  J udiciary Comm.i tee

Expenditures/Revenues

Component No. 

( T h o u s a n d s  o f  D ollars)

2325

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | , | | [ I

ICHANGEIN REVENUES ( ) I I I I I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.9 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY2005) 
Mark this box (X) if funding for this bill

POSITIONS

cost: 0.0
nor's FY 2006 budget prois included in the Cover posal:

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
P a s s a g e  o f  this bill will h a v e  no  f isca l  im p a c t  o n  th e  D e p a r tm e n t  o f  P ub lic  S a fe ty .

U n d e r  se c t io n  1, ad d i t ion a l  l a n g u a g e  is a d d e d  to  A S  1 1 .7 6 .1 0 5  sp e c ify ing  th a t  n o t  c lly p o s s e s s i o n ,  b u t  th e  
p u r c h a s e ,  a t t e m p t e d  p u r c h a s e ,  a n d  th e  a t t e m p t e d  p o s s e s s i o n  o f  to b a c c o  by  a n  individual u n d e r  19 y e a r s  
o f  a g e  is a  v iolation. It a l s o  c r e a t e s  a n  ad d it io n a l  e x c lu s io n  to  th is  s u b s e c t io n  by inc lud ing  l a n g u a g e  th a t  
will allow a  p e r s o n  to  a s s i s t  a  p e a c e  off icer in tn e  e n f o r c e m e n t  o f  this s e c t io n  of s t a tu te .
A ssis t ing  a  p e a c e  officer with e n f o r c e m e n t  of th is  s e c t io n  m a y  in c lu de  th e  p u r c h a s e ,  a t t e m p t e d  p u r c h a s e ,  
a t t e m p te d  p o s s e s s i o n  o r  p o s s e s s i o n  of to b a c c o  by  th e  p e r s o n .

Prepared by: 
Division

Lieutenant Todd Sharp Phone 907-465-3223
Alaska State Troopers Date/Time 4/12/05 9:14 AM

Approved by: Commissioner William Tandeske
Agoncy Department of Public Safety

Da'e 4/12/2005

(Revised 9/23/2004 OMB) Page 1 of 1



Vanessa Tondini

From: Mike Elerding [melerding@nsales.com]
Sent: Tuesday, April 12, 2005 12:?3 AM
To: Suzanne Cunningham; Vanessa Tondini
Cc: Rep. Pete Kott; Rep. Tom Anderson; Rep. John Coghill; Rep. Nancy Dahlstrom; Rep. Les

Gara; Rep. Max Gruenberg; Joe Darnell; grant_sirevog@revenu state.ak.us
Subject: FW: HB 260 An act relating to the purchase and possession of cigarettes by a person under

19 years of age

I apologize if this is the 2nd cop'' of this email transmitted to you. My initial 
transmission of the email had an incorrect address, which gave me an error message that 
indicated the email had not been sent. Please accept my apology. I had trouble spelling 
Tondini Thx me

 Original Message-----
F r o m :  M i k e  E l e r d i n g  [m a i l t o : m e l e r d i n g @ n S Q l e s . c o m ]
Sent: Tuesday, April 12, 2005 12:17 AM
T o : Suzanne_cunningham@legis.state.ak.us; vanessa_tontini@legis.state.ak.us 
C c : Representative_Pete_Kott@legis.state.ak .u s ;
Representative_Tom_Anderson@legis.state.a k .u s ;
Representative_John_Coghill@legis.state.a k .u s ;
Representative_Nancy_Dahlstrom@legis.state.a k .us;
Representative_Les_Gara@legis.state.a k .us ;
Representative_Max_Gruenberg@legis.state.ak .us ;
j o e _ d a r n e i l @ h e a l t h . s t a t e . a k . u s ; g r a n t _ s i r e v o g @ r e v e n u e . s t a t e . a k . u s
Subject: HB 260 An act relating to the purchase and possession of cigarettes by a person 
under 19 year3 of age

Dear Suzanne and Vanessa,

Thank you both for taking my call regarding H3 260. r ' company, Northern Sales Co. of
Alaska, is a licensed in-state tobacco distributor. A- a tobacco distributor we have a
strong interest in legislation, which impacts the sale of tobacco products within Alaska. 
While, we have not had an opportunity to fully review HB 260, listed below is a brief 
summary of the salient issues as we see them.

1. Section 2. AS 43.50.190 accelerates the 2nd & 3rd stfp increases of the phase-in of the 
cigarette excise tax increase passed last year in HCS SB 1001. Under provisions of last 
years measure the final excise tax increase was scheduled to be effective July 1, 2007. 
Under the provisions of this measure the remaining $4.00 per carton excise tax will become 
effective on
January 1, 2006. With the acceleration cf the $4.00 excise tax Alaska
would have the 3rd highest excise tax in the nation with a total excise tax of $20.00 per 
carton.
2. Section 3. AS 43.50.300 increases the OTP tax from 75% of the wholesale price of 
tobacco to 100% of the wholesale price of tobacco. Only Minnesota with a proposed OTP tax
rate of 108% would have a higher rate than Alaska.
3. Section 4. AS 43.50.300 paragraphs (.3) U (4) would address a gross 
inequity in the existing collection of the state OTP tax. Currently only 
Alaska based businesses are required to pay the state OTP excise tax. Mail order 
businesses operating outside of the states jurisdiction are permitted to ship tobacco 
products (non cigarettes) into the state without paying the OTP tax to the state. The 
result has been that in-state tobacco dealers have been at a significant price 
disadvantage to out of state competitors.
And as you might expect the sale of OTP products by in-state licensed businesses has been 
adversely impacted.
4. Section 12. AS 45.53.050 sets a bonding cap limit of $100 million to insure court 
awarded payments by the defendant to plaintiffs who have prevailed in a civil litigation 
matter regarding tobacco cases. This measure will put limits on the ability of special 
interest groups to abuse the court system and usurp legislative powers by forcing 
defendants to settle tobacco related disputes rather than post an exorbitant bond while 
waging an aggressive appeal of the initial adverse court decision.

1
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5. Section 1 and Section 13 of this measure change stc.te law to make it a violation of 
state law for a person under 19 years of age to purchase; attempt to purchase; or possess 
tobacco products. Further a person under the age of 19 found to have violated this law 
shall be charged; prosecuted; and sentenced in the same manner as an adult.

We concur that an increase in state excise tax in cigarettes does reduce youth access to 
these products. However, we would point out that the state already has a plan to increase 
the state excise tax on cigarettes and we believe that the acceleration of this tax puts 
an unnecessary burden on the states adult smokers who choose to smoke.

Regarding item #2 and #3 from above we believe that there will be insignificant gains to 
state revenue by increasing the excise tax from 75% to 100% because as the lew stands now 
Alaska licensed distributors simply cannot compete with out of state operators who are 
exempt from the states OTP tax. It is our assertion that licensed Alaska distributors who 
are collecting and remitting OTP tax payments to the state are selling less OTP product 
than out of state mail order business who are exempt from this tax.
Section #3 of HB 260 attempts to remedy this inequity, but the state does not have the 
authority to impose Alaska taxes on businesses operating outside of their jurisdiction. 
Endeavors to collect the OTP tax from Alaska consumers while well intentioned is simply 
going to be unenforceable.

We concur with the major tobacco manufacturers desire to have a bonding cap on litigated 
claims processed through the court system and we feel that a bonding cap of $100 million 
is adequate to protect the state and provide successful plaintiffs of assurance of 
collecting any settlement they may be awarded in a civil litigation matter.

We think the provisions in item #5 from above are warranted and appropriate.
We salute the intent to transfer the responsibility of the illegal possession of 
cigarettes by a person under the age of 19 to the individual perpetrating the crime.
Current state law puts the entire burden ior the violation of the illegal possession of 
tobacco by a person under 19 on legitimate licensed tobacco retailers. We believe that 
the license suspension for retailers who are found to be in violation of state law by 
facilitating the illegal sale of tobacco to minors needs to be completely overhauled. 
Current law requires a 20-day license suspension for the first offense, a 45-day license 
suspension for the second offense, and a 90-day license suspension for a third offense 
occurring within a 24-month period.
In addition to the license suspension component of the penalty for the violation of this 
law there are escalating monetary civil penalties to retailer for each infraction of this 
law. We think that businesses that can demonstrate participation in training programs to 
educate their employees to orevent the illegal sale of tobacco products to a person under 
the age of 19 should count as an affirmative defense for a business found to be in 
violation of state law prohibiting the sale of tobacco to minors. We would support an 
amendment to this bill, which would incorporate the changes to the penalty phase outlined 
above.

On 16 June 2003 Governor Murkowski signed into law SB 168 which mandated the imposition of 
a tobacco stamp to be imprinted on every pack of cigarettes imported into the state.
Section 43.50.510 of SB 168 stipulated that "for purposes of this section, a stamp is 
considered affixed only if more than 80% of the stamp; is attached to the individual 
package (ie each pack of
cigarettes) in accordance" with regulations adopted by the department of revenue.
Subsequent to the passage of this measure it has been demonstrated that the current state 
of tax stamping technology has not been able to produce an 80% affixment standard. Based 
on our actual experience the best estimate for the performance standard of affixing a 
tobac :o stamp on each
pack of cigarettes is somewhere in the 55% range. Only through the
collaborative efforts of the State Department of Revenue and industry have we avoided an 
unmitigated disaster regarding the enforcement of the 80% performance requirement.
Section 43.50.510 needs to be amended to reduce the affixment stanoard from 80% down to 
55%.

I apologize for my "brief” overview of this measure and I appreciate your interest and 
your willingness to work with us on this very important matter.
I will be in Juneau for the 13 April House Judiciary hearing on this bill and I would like 
to testify before the committee. In the meantime if you have any questions or require 
additional information please do not hesitate to email me. While in Juneau I can be

2



Thanks again for your interest.

Mike Elerding 
President
Northern Sales Co. of Alaska

re a c h e d  on my c e l l  p h o n e  a t  2 0 6 - 8 5 0 - 5 2 5 0 .
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C o v i n g t o n  & B urling April 15,2004

A l a s l ^ a  S h o u l d  J o i n  O t h e r  S t a t e s  

T o  L i m i t  T h e  S i z e  O f  A p p e a l  B o n d s  a n d  P r o t e c t  I t s  

T o b a c c o  S e t t l e m e n t  R e v e n u e s

T h e  T o b a c c o  M a s t e r  S e t t l e m e n t  A g r e e m e n t  ( “ M S A ” )  i s  v i t a l l y  i m p o r t a n t  t o  A l a s k a  a n d  

t o  t h e  4 5  o t h e r  s t a t e s  w h o  a r e  p a r t i e s  t o  t h e  s e t t l e m e n t .  I t  d e l i v e r s  m i l l i .  <is o f  d o l l a r s  i n  r e v e n u e s  

t o  A l a s k a  a n n u a l l y ,  a n d  i t  w i l l  c o n t i n u e  t o  d o  s o  f o r  y e a r s  t o  c o m e .  I t  a i s o  d e l i v e r s  r e a l  b e n e f i t s  

t o  t h e  s t a t e  t h r o u g h  i t s  n o n - m o n e t a r y  p r o v i s i o n s ,  w h i c h  r e s t r i c t  a d v e r t i s i n g  b y  p a r t i c i p a t i n g  ( b u t  

n o t  b y  n o n - p a r t i c i p a t i n g )  m a n u f a c t u r e r s  a n d  a r e  d e s i g n e d  t o  h e l p  r e d u c e  y o u t h  s m o k i n g .

Y e t  t h e  c o n t i n u e d  r e c e i p t  o f  t h e s e  f u n d s  is  t h r e a t e n e d  b y  l i t i g a t i o n  a g a i n s t  t h e  t o b a c c o  

c o m p a n i e s  t h a t  a r e  f u n d i n g  t h e  s e t t l e m e n t .  T h e  a b i l i t y  o f  t h e  t o b a c c o  c o m p a n i e s  t o  m e e t  t h e i r  

o b l i g a t i o n s  u n d e r  t h e  M S A  u l t i m a t e l y  d e p e n d s  u p o n  t h e i r  f i n a n c i a l  v i a b i l i t y .  I t  m a y  s e e m  f a r ­

f e t c h e d  t o  w o r r y  a b o u t  t h e  f i n a n c i a l  v i a b i l i t y  o f  t o b a c c o  c o m p a n i e s ,  b u t  t h e  l i t i g a u o n  o n s l a u g h t  

t h e y  a r e  c u r r e n t l y  f a c i n g  p r e s e n t s  a  r e a l  r i s k  t o  t h e i r  a b i l i t y  t o  m a k e  M S A  p a y m e n t s .

T h i s  m e m o r a n d u m  e x p l a i n s  w h a t  A l a s k a  c a n  d o  t o  m i n i m i z e  t h a t  r i s k  a n d  p r o t e c t  t h e  

s t a t e ’s  o n g o i n g  r e c e i p t  o f  M S A  m o n e y .

A .  T h e  E n o r m o u s  L i t i g a t i o n  R i s k s  C o n f r o n t i n g  T h e  M S A  S i g n a t o r i e s  T h r e a t e n  

A l a s k a ’s  M a s t e r  S e t t l e m e n t  A g r e e m e n t  R e v e n u e s

W i t h i n  t h e  l a s t  s e v e r a l  y e a r s ,  t h e  t o b a c c o  c o m p a n i e s  h a v e  f a c e d  g a r g a n t u a n  j u d g m e n t s .

I n  2 0 0 0 ,  t h e  E n g l e  c l a s s  a c t i o n  i n  F l o r i d a  r e s u l t e d  i n  a  v e r d i c t  o f  $ 1 4 5  b i l l i o n ,  w h i c h  w a s  

r e v e r s e d  o n  a p p e a l  i n  M a y  2 0 0 3 .  I n  C a l i f o r n i a ,  t w o  i n d i v i d u a l  s u i t s  r e s u l t e d  i n  v e r d i c t s  o f  $ 2 8  

b i l l i o n  a n d  $ 3  b i l l i o n  r e s p e c t i v e l y ,  a l t h o u g h  b o t h  o f  t h e s e  v e r d i c t s  w e r e  r e d u c e d  b y  t h e  t r i a l  

j u d g e .  I n  M a r c h  2 0 0 3 ,  a  j u d g e  i n  t h e  c a s e  o f  P r i c e  v .  P h i l i p  M o r r i s  i n  I l l i n o i s  o r d e r e d  o n e  

t o b a c c o  c o m p a n y  t o  p a y  c o m p e n s a t o r y  d a m a g e s  o f  $ 7 . 1  b i l l i o n  a n d  p u n i t i v e  d a m a g e s  o f  $ 3  

b i l l i o n  i n  a  c l a s s  a c t i o n .  T h i s  d e c i s i o n  i s  c u r r e n t l y  b e i n g  a p p e a l e d .

A s  t h e  E n g l e  c a s e  d e m o n s t r a t e s ,  m a n y  e x t r a o r d i n a r i l y  l a r g e  v e r d i c t s  a r e  r e d u c e d  o r  

o v e r t u r n e d  o n  a p p e a l .  I n  o r d e r  f o r  a  v e r d i c t  t o  b e  o v e r t u r n e d ,  h o w e v e r ,  a  d e f e n d a n t  m u s t  b e  a b l e  

t o  a p p e a l  a n d  d o  s o  w l i i l e  r e m a i n i n g  i n  b u s i n e s s .  T h e  p r o b l e m  i s  t h a t  i n  m o s t  s t a t e s ,  a  d e f e n d a n t  

m u s t  p o s t  a n  a p p e a l  b o n d  a t  l e a s t  e q u a l  t o  t h e  s i z e  o f  t h e  j u d g m e n t  i n  o r d e r  t o  s t a y  t h e  e x e c u t i o n  

o f  t h e  j u d g m e n t  d u r i n g  t h e  a p p e a l .  I n  A l a s k a ,  t h e  b o n d  r e q u i r e d  t o  s t a y  t h e  e x e c u t i o n  o f  a  m o n e y  

j u d g m e n t  i s  o r d i n a r i l y  t h e  a m o u n t  o f  t h e  j u d g m e n t  r e m a i n i n g  u n s a t i s f i e d ,  p l u s  a p p e a l  c o s t s  a r id  

i n t e r e s t . 1 B u t  A l a s k a  c o u r t s  a r e  p e r m i t t e d  t o  s e t  th e  b o n d  i n  a  d i f f e r e n t  a m o u n t  o r  t o  o r d e r

Alaska R. App. P. 204(d).
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a l t e m a t c  s e c u r i t y  f o r  g o o d  c a u s e  s h e w n  — m e a n i n g  t h a t  j u d g e s  m a y  t h e o r e t i c a l l y  s e t  t h e  b o n d  a t  

a n y  a m o u n t  t h e y  d e e m  a p p r o p r i a t e ,  e v e n  i f  t h a t  a m o u n t  e x c e e d s  t h e  t o t a l  j u d g m e n t . 2

I f  a  d e f e n d a n t  c a n n o t  a f f o r d  t o  p o s t  a n  a p p e a l  b o n d  i n  t h e  a m o u n t  s e t  b y  t h e  c o u r t ,  a  

p l a i n t i f f  c o u l d  p o t e n t i a l l y  s e i z e  t h e  d e f e n d a n t ’s  b a n k  a c c o u n t s ,  o r  i t s  m a n u f a c t u r i n g  f a c i l i t i e s ,  o r  

a n y  p r o p e r t y  l o c a t e d  a n y w h e r e  t h a t  t h e  p l a i n d f f  c a n  f i n d ,  e v e n  t h o u g h  t h e  d e f e n d a n t  m a y  b e  i n  

t h e  m i d d l e  o f  a n  a p p e a l .  I n  o r d e r  t o  s t o p  t h e  p l a i n t i f f  f r o m  t a k i n g  i t s  a s s e t s  d u r i n g  t h e  a p p e a l ,  t h e  

d e f e n d a n t  m a y  h a v e  n o  a l t e r n a t i v e  o t h e r  t h a n  t o  f i l e  f o r  b a n k r u p t c y ,  w h i c h  c a r r i e s  w i t h  i t  a n  

a u t o m a t i c  s t a y  o f  t h e  d e b t o r ’ s  o b l i g a t i o n  t o  p a y  i t s  c r e d i t o r s .

H o w e v e r ,  a  s t a y  i n  b a n k r u p t c y  i s  i n d i s c r i m i n a t e :  w h i l e  i t  w o u l d  a l l o w  t o b a c c o  

c o m p a n i e s  s u b j e c t  t o  h u g e  j u d g m e n t s  t o  a p p e a l  w h i l e  t h e  s t a y  i s  i n  p l a c e  w i t h o u t  f e a r  t h a t  

p l a i n t i f f s  c o u l d  s e i z e  t h e i r  a s s e t s ,  i t  w o u l d  a l s o  p r e v e n t  t h e  c o m p a n i e s  f r o m  m a k i n g  t h e i r  

p a y m e n t s  t o  A l a s k a  a n d  t h e  o t h e r  s t a t e s  u n d e r  t h e  M S A .  T h i s  p o t e n t i a l  p r o b l e m  h a s  b e e n  m o s t  

v i v i d l y  d e m o n s t r a t e d  b y  t h e  o n g o i n g  P r i c e  c a s e  i n  I l l i n o i s .  I n  M a r c h  2 0 0 3 ,  t h e  j u d g e  i n  t h a t  c a s e  

s e t  t h e  a p p e a l  b o n d  a t  $ 1 2  b i l l i o n  - -  a n  a m o u n t  t h a t  t h e  c o m p a n y  c o u l d  n o t  p o s s i b l y  h a v e  p o s t e d . 3 

I f  t h e  c o m p a n y  h a d  b e e n  f o r c e d  to  p o s t  s u c h  a  l a r g e  b o n d ,  i t  m o s t  l i k e l y  w o u l d  n o t  h a v e  b e e n  

a b l e  t o  c o n t i n u e  t o  m a k e  t h e  b i l l i o n s  o f  d o l l a r s  i n  p a y m e n t s  t h a t  i t  o w e s  u n d e r  t h e  M S A .

B e c a u s e  o f  c o n c e r n  a b o r t  t h i s  d i s a s t r o u s  r e s u l t ,  3 7  s t a t e  a t t o r n e y s  g e n e r a l  ( i n c l u d i n g  A l a s k a ’ s )  

a n d  t h e  N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a t u r e s  p e t i t i o n e d  t h e  P r i c e  c o u r t  t o  a l l o w  a  l o w e r  

b o n d  t o  b e  p o s t e d  s o  t h a t  M S A  p a y m e n t s  w o u l d  n o t  b e  j e o p a r d i z e d .  T h e  b o n d  w a s  e v e n t u a l l y  

l o w e r e d  t o  $ 6 . 8  b i l l i o n ,  b u t  e v e n  t h i s  r e d u c e d  a m o u n t  w o u l d  b a n k r u p t  m a n y  c o m p a n i e s .

A s  t h e  P r i c e  c a s e  d e m o n s t r a t e s ,  t h e  s t a te  h a s  a  v i t a l  i n t e r e s t  i n  e n s u r i n g  t o b a c c o  

c o m p a n i e s  c a n  a p p e a l  m a s s i v e  j u d g m e n t s  i n  A l a s k a  b y  p o s t i n g  a  b o n d  u n d e r  s t a t e  l a w ,  r a t h e r  

t h a n  b e i n g  f o r c e d  i n t o  b a n k r u p t c y .

B .  O t h e r  S t a t e s  H a v e  R e c o g n i z e d  T h e  R i s k s  T h a t  L i t i g a t i o n  A g a i n s t  M S A  S i g n a t o r i e s  

. P o s e  T o  T h e i r  C o n t i n u e d  R e c e i p t  O f  T o b a c c o  S e t t l e m e n t  F u n d s ,  A n d  T h e y  H a v e

E n a c t e d  A p p e a l  B o n d  C a p s

I n c r e a s i n g l y ,  s t a t e s  h a v e  b e c o m e  a w a r e  o f  t h e  p o t e n t i a l  c o n s e q u e n c e s  o f  h i g h  a p p e a l  

b o n d s  a n d  h a v e  i m p o s e d  r e a s o n a b l e  l i m i t s  o n  t h e  s i z e  o f  t h e s e  b o n d s .  I n  2 0 0 0 ,  l e g i s l a t o r s  i n  

F l o r i d a  b e c a m e  c o n c e r n e d  b e c a u s e  t h e  E n g l e  c l a s s  a c t i o n  a g a i n s t  t h e  t o b a c c o  c o m p a n i e s  w a s  

p r o c e e d i n g  i n  t h a t  s t a t e .  I t  w a s  e s t i m a t e d  t h a t  t h e  p u n i t i v e  d a m a g e s  a w a r d e d  i n  t h e  c a s e  c o u l d  b e  

s o  l a r g e  t h a t  t h e s e  c o m p a n i e s  c o u l d  n o t  a f f o r d  t o  p o s t  a  b o n d ,  t h e r e b y  f o r c i n g  t h e  c o m p a n i e s  t o  

s e e k  a  s t a y  f r o m  t h e  b a n k r u p t c y  c o u r t .  W h i l e  l e g i s l a t o r s  h a d  n o  p a r t i c u l a r  s y m p a t h y  f o r  t o b a c c o  

c o m p a n i e s ,  t h e y  r e c o g n i z e d  t h a t  t h e s e  c o m p a n i e s ,  l i k e  e v e r y  d e f e n d a n t ,  a r e  a t  l e a s t  e n t i t l e d  t o  a  

f u l l  a n d  f a i r  a p p e a l ,  a n d  t h e y  a l s o  r e c o g n i z e d  t h a t  F l o r i d a  a n d  e v e r y  o t h e r  s t a t e  m i g h t  l o s e  a n  

i m p o r t a n t  i n c o m e  s t r e a m  f r o m  t h e  M S A  p a y m e n t s  i f  t h e  c o m p a n i e s  w e r e  d r i v e n  o u t  o f  b u s i n e s s .  

T h u s ,  t h e  l e g i s l a t u r e  e n a c t e d  a  c a p  o n  t h e  s i z e  o f  t h e  a p p e a l  b o n d  t h a t  w o u l d  h a v e  t o  b e  p o s t e d

“Confidential Talks Continue on $12 Billion Bond issue in Light Cigarette Class Action,”
Mealev’s Litigation Report: Tobacco (Apr. 14,2003).
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w i t h  r e g a r d  t o  t h e  p u n i t i v e  d a m a g e s  a s p e c t  o f  a n y  j u d g m e n t .  T h e  c a p  l i m i t e d  a p p e a l  b e n d s  t o  t h e  

l o w e r  o f  t h e  p u n i t i v e  d a m a g e s  j u d g m e n t  p l u s  t w i c e  t h e  s t a t u t o r y  r a t e  o f  i n t e r e s t ,  t e n  p e r c e n t  o f  a  

d e f e n d a n t ’s  n e t  w o r t h ,  o r  $ 1 0 0  m i l l i o n . 4

A s  n o t e d  a b o v e ,  t h e  j u r y  i n  E n g l e  e v e n t u a l l y  a w a r d e d  t h e  p l a i n t i f f s  $ 1 4 5  b i l l i o n  i n  

p u n i t i v e  d a m a g e s .  U n d e r  F l o r i d a ’s  p r e v i o u s  a p p e a l  b o n d  r u l e s ,  t h e  d e f e n d a n t s  w o u l d  h a v e  h a d  

t o  p o s t  a n  $ 1 8 1  b i l l i o n  b o n d  t o  a p p e a l  t h i s  j u d g m e n t ,  w h i c h  w o u l d  h a v e  b a n k r u p t e d  a n y  

c o m p a n y  o r  g r o u p  o f  c o m p a n i e s .  B u t  b e c a u s e  t h e  l e g i s l a t u r e  h a d  p a s s e d  t h e  a p p e a l  b o n d  c a p ,  t h e  

t o b a c c o  c o m p a n i e s  w e r e  a b l e  t o  p o s t  a  m u c h  l o w e r  b o n d  a n d  a p p e a l  t h e  v e r d i c t .  T h e i r  a p p e a l  

w a s  u l t i m a t e l y  s u c c e s s f u l :  o n  M a y  2 1 , 2 0 0 3 ,  a  F l o r i d a  a p p e a l s  c o u r t  d e c e r t i f i e d  t h e  E n g l e  c l a s s  

a n d  s e t  a s i d e  t h e  j u r y ’s  d e c i s i o n  i n  t h e  c a s e .  I n  a n  e m p h a t i c  o p i n i o n ,  t h e  c o u r t  r u l e d  t h a t  t h e  c l a s s  

a c t i o n  a p p r o a c h  f o r  E n g l e  w a s  c o m p l e t e l y  i m p r o p e r .  B u t  i f  t h e  l e g i s l a t u r e  h a d  n o t  a c t e d  t o  l i m i t  

t h e  a p p e a l  b o n d  p r i o r  t o  t h e  t r i a l  c o u r t ’s  j u d g m e n t  i n  E n g l e ,  t h e  p r e v i o u s  b o n d i n g  r e q u i r e m e n t  

w o u l d  h a v e  b a n k r u p t e d  t h e  e n t i r e  i n d u s t r y ,  t h r o w n  t h o u s a n d s  o f  p e o p l e  o u t  o f  w o r k ,  a n d  

d e p r i v e d  e a c h  s t a t e  o f  i t s  t o b a c c o  s e t t l e m e n t  r e v e n u e s .

F l o r i d a  d i d  n o t  a c t  a l o n e .  T w e n t y - n i n e  o t h e r  s t a t e s  h a v e  a l s o  p a s s e d  l i m i t s  o n  t h e  s i z e  o f  

a p p e a l  b o n d s ,  t w o  o f  t h e m  b y  c o u r t  r u l e  a n d  t h e  r e s t  t h r o u g h  l e g i s l a t i o n .  F i v e  o t h e r  s t a t e s  

( C o n n e c t i c u t ,  M a i n e ,  M a s s a c h u s e t t s ,  N e w  H a m p s h i r e  a n d  V e r m o n t )  a u t o m a t i c a l l y  s t a y  a  

j u d g m e n t  u p o n  t h e  f i l i n g  o f  a  n o t i c e  o f  a p p e a l .  A s  a  r e s u l t ,  o v e r  h a l f  o f  t h e  s t a t e s  c u r r e n t l y  l i m i t  

I h e  a p p e a l  b o n d  r e q u i r e m e n t .  T h e  a p p r o a c h e s  t a k e n  b y  t h e  s t a t e s  h a v e  d i f f e r e d  s o m e w h a t ,  a s  

s u m m a r i z e d  b e l o w .

I n  t h e  y e a r  2 0 0 0 ,  a l o n g  w i t h  F l o r i d a ,  f o u r  o t h e r  s t a t e s  e n a c t e d  l i m i t s  o n  t h e  s i z e  o f  a p p e a l  

b o n d s . 5 T h e s e  s t a t e s  w e r e  K e n t u c k y  ( $ 1 0 0  m i l l i o n  l i m i t )  a n d  G e o r g i a ,  N o r t h  C a r o l i n a  a n d  

V i r g i n i a  ( $ 2 5  m i l l i o n  l i m i t s ) .  I n  e a c h  o f  t h e s e  s t a t e s ,  t h e  l i m i t  a p p l i e d  o n l y  t o  t h e  b o n d  f o r  t h e  

p u n i t i v e  d a m a g e s  p o r t i o n  o f  a  j u d g m e n t .  E a c h  o f  t h e s e  s t a t e s  w a s  c o n c e r n e d  t h a t  i f  t h e  F l o r i d a  

l e g i s l a t u r e  d i d  n o t  a c t ,  t h e  F l o r i d a  p l a i n t i f f s  m i g h t  s e e k  t o  s e i z e  t o b a c c o  c o m p a n y  a s s e t s  i n  t h e s e  

o t h e r  s t a t e s .  T h u s ,  t h e s e  s t a t e s  l i m i t e d  t h e  s i z e  o f  b o n d s  f o r  j u d g m e n t s  e n t e r e d  b y  c o u r t s  w i t h i n  

t h e i r  s t a t e s ,  a n d  f u r t h e r  p r o v i d e d  t h a t  i f  a  p l a i n t i f f  w i t h  a n  o u t - o f - s t a t e  j u d g m e n t  c a m e  t o  t h e i r  

s t a t e  t o  c o l l e c t  o n  t h a t  j u d g m e n t ,  t h e  d e f e n d a n t  c o u l d  s t o p  t h e  p l a i n t i f f  u n t i l  t h e  a p p e a l  w a s  

c o m p l e t e d  b y  p o s t i n g  t h e  b o n d  r e q u i r e d  i n  t h a t  s t a t e .  T h e s e  s t a t e s  w e r e  w o r r i e d  t h a t  t h e  t o b a c c o  

s e t t l e m e n t  p r o c e e d s  m i g h t  b e  t h r e a t e n e d  b e f o r e  a n  a p p e a l  c o u l d  e v e r  b e  c o m p l e t e d ,  a n d  t h e y  

w e r e  a l s o  w o r r i e d  a b o u t  t h e  j o b s  t h a t  c o u l d  b e  l o s t  i n  t h e i r  s t a t e s  i f  t h e  t o b a c c o  c o m p a n i e s  w e r e  

p u t  o u t  o f  b u s i n e s s  b e f o r e  t h e y  c o u l d  a p p e a l .

I n  2 0 0 1  L o u i s i a n a ,  N e v a d a ,  O k l a h o m a  a n d  W e s t  V i r g i n i a  p a s s e d  l e g i s l a t i o n  t h a t  l i m i t e d  

t h e  s i z e  o f  t h e  a p p e a l  b o n d  t h a t  s i g n a t o r i e s  o f  t h e  M a s t e r  S e t t l e m e n t  A g r e e m e n t  w o u l d  h a v e  t o

Fla. Stat. § 768.733 (2002).

Florida (Fla. Stat. § 768.733), Georgia (Ga. Code Ann. § 5-6-46), Kentucky (Ky. Rev. Stat. Ann. 
§ 205.1), North Carolina (N.C. Gen. Stat. § 1-289), and Virginia (Va. Code Ann. § 8.01-676.1 J.) each 
passed legislation in 2000.
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p o s t  t o  a p p e a l  a  d a m a g e s  v e r d i c t  o f  a n y  k i n d ,  b e  i t  c o m p e n s a t o r y  o r  p u n i t i v e  d a m a g e r  6 A g a i n ,  

a  p r i m a r y  m o t i v a t i n g  f a c t o r  f o r  t h e s e  s t a t e s  w a s  t h e i r  f i n a n c i a l  i n t e r e s t  i n  e n s u r i n g  t h a t  s e t t l e m e n t  

p r o c e e d s  u n d e r  t h e  s t a t e  t o b a c c o  s e t t l e m e n t  w e r e  n o t  t h r e a t e n e d  b e c a u s e  o f  a n  i n a b i l i t y  o f  t h e  

t o b a c c o  c o m p a n i e s  t o  a p p e a l  a  j u d g m e n t .  T h e  O k l a h o m a  a p p e a l '  j n d  c a p  w a s  $ 2 5  m i l l i o n ;  t h e  

c a p s  i n  N e v a d a  a n d  L o u i s i a n a  w e r e  $ 5 0  n r l l i o n ;  a n d  W e s t  V i r g i n i a ’s  c a p  w a s  $ 1 0 0  m i l l i o n  f o r  

p u n i t i v e  d a m a g e s  a n d  $ 1 0 0  m i l l i o n  f o r  c o m p e n s a t o r y  d a m a g e s .

» A s  t h e s e  s t a t e s  w e r e  d o i n g  t h e i r  w o r k ,  t h e  M i s s i s s i p p i  S u p r e m e  C o u r t  a m e n d e d  i t s  c o u r t  

r u l e s ,  w h i c h  g o v e r n  a p p e a l  b o n d s  i n  t h a t  s t a t e ,  t o  l i m i t  t h e  b o n d  t h a t  a  d e f e n d a n t  o f  a n y  k i n d  

w o u l d  h a v e  t o  c o s t  t o  s t a y  a  p u n i t i v e  d a m a g e s  j u d g m e n t  w h i l e  i t  a p p e a l s . 7 T h e  a m o u n t  o f  t h e  

l i m i t  i n  M i s s i s s i p p i  w a s  t h e  l o w e r  o f  $ 1 0 0  m i l l i o n ,  1 2 5  p e r c e n t  o f  t h e  p u n i t i v e  d a m a g e s  a w a r d ,  

o r  1 0  p e r c e n t  o f  t h e  d e f e n d a n t ’ s  n e t  w o r t h .

I n  2 0 0 2  t h r e e  s t a t e s  e n a c t e d  l i m i t s  o n  t h e  s i z e  o f  a p p e a l  b o n d s .  O h i o  a d o p t e d  a  $ 5 0  

m i l l i o n  l i m i t , 8 w h i l e  I n d i a n a  a n d  M i c h i g a n 9 a d o p t e d  a  $ 2 5  m i l l i o n  l i m i t .  T h e s e  b o n d  l i m i t a t i o n s  

w e r e  n o t  t i e d  i n  a n y  w a y  t o  t o b a c c o  c o m p a n i e s  o r  t o  t h e  M S A .  R a t h e r ,  i n  e a c h  s t a t e ,  t h e  l i m i t  

t h a t  w a s  a d o p t e d  a p p l i e s  t o  d a m a g e s  o f  a l l  k i n d s ,  i n c l u d i n g  t h e  c o s t s  a  d e f e n d a n t  m i g h t  i n c u r  t o  

p a y  f o r  e q u i t a b l e  r e l i e f ,  a n d  i t  a p p l i e s  t o  a n y  k i n d  o f  d e f e n d a n t .

I n  2 0 0 3  A r k a n s a s ,  C a l i f o r n i a ,  C o l o r a d o ,  I d a h o ,  K a n s a s ,  M i s s o u r i ,  N e w  J e r s e y ,  O r e g o n ,  

P e n n s y l v a n i a ,  S o u t h  D a k o t a ,  T e n n e s s e e ,  T e x a s  a n d  W i s c o n s i n  a d o p t e d  a p p e a i  b o n d  c a p s .  T h e  

A r k a n s a s ,  C o l o r a d o ,  T e n n e s s e e ,  T e x a s  a n d  W i s c o n s i n  s t a t u t e s  a p p l y  to  a l l  l i t i g a n t s  i n  c i v i l  

l i t i g a t i o n  r e g a r d l e s s  o f  l e g a l  t h e o r y .  T h e  o t h e r  s t a t e s ’ l a w s  a r e  n  r e  l i m i t e d  i n  s c o p e .  I d a h o ’s  $1 

m i l l i o n  c a p ,  f o r  e x a m p l e ,  a p p l i e s  t o  a l l  l i t i g a n t s  i n  c i v i l  l i t i g a t i o n  b u t  c o v e r s  o n l y  t h e  p u n i t i v e  

d a m a g e s  p o r t i o n  o f  t h e  a p p e a l .  T h e  K a n s a s  c a p  a p p l i e s  t o  a p p e l l a n t s  w h o  a r e  s i g n a t o r i e s  o r  

s u c c e s s o r s  o f  s i g n a t o r i e s  t o  t h e  t o b a c c o  M a s t e r  S e t t l e m e n t  A g r e e m e n t ;  C a l i f o r n i a ,  M i s s o u r i ,

N e w  J e r s e y ,  O r e g o n  a n d  P e n n s y l v a n i a  e x t e n d  t h i s  a p p l i c a t i o n  t o  a l s o  i n c l u d e  a f f i l i a t e s  o f  

s i g n a t o r i e s  t o  t h e  t o b a c c o  M a s t e r  S e t t l e m e n t  A g r e e m e n t .  T h e  a m o u n t s  o f  t h e  c a p s  e n a c t e d  i n  

t h e s e  s t a t e s  r a n g e  f r o m  $ 2 5  m i l l i o n  t o  $ 1 0 0  m i l l i o n . "  I n  a d d i t i o n ,  t h e  S o u t h  D a k o t a  S u p r e m e

Louisiana (La. Rev. Stat. Ann. § 98.6), Nevada (Nev. Rev. Stat. § 20.035.1); Oklahoma (Okla. 
Stat. Ann. tit. ! 2 § 990.4 B.5); and West Virginia (W. Va. Code §4-11 A^l).

Mississippi Rule o f Appellate Procedure 8.

8 Ohio Rev. Code Ann. § 2505.09 (2002).

Ind. Code Ann. § 34-49-5-3 (2002); Mich. Comp. Laws. Ann. § 600.2607(1) (2002).

10 Ark. Code § 16 55-214 (2003); Cal. Health &  Safety Code § 104558 (2003); Colo. Rev. Stat. 13-
16-125 (2003); Idaho Comp. Stat. Ann. § 13-202 (2003); Kan. Stat. Ann. § 50-6a05 (2003); Mo. Rev. 
Stat. § 512.085 (2003); N.J. Stat. Ann. § 52.4D-13 (2003); 2003 Or. Laws 804 (not yet codified); Pa. Stat. 
Ann. tit. 35, § 5701.309 (2003); Tenn. Code § 27-1-124 (2003); Tex. Civ. Proc. &  Rem. Code §
52.006(b) (2003); Wis. Stat. § 808.07(2003).

1 Arkansas, Colorado, Kansas and Texas agreed to cap their appeal bonds ai 525 m'flfan, while 
Missouri and New Jersey set their caps at $50 million. Tennessee set its cap at $75 million. The 
Pennsylvania and Wisconsin bills capped bonds at $100 million, and California and Oregon each v . 2 cap 
of$150 million.
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C o u r t  a m e n d e d  i t s  c o u r t  r u l e s  t o  l i m i t  t h e  b o n d  r e q u i r e d  t o  s t a y  th e  e x e c u t i o n  o f  a  j u d g m e n t  

d u r i n g  a n  a p p e a l  t o  $ 2 5  m i l l i o n . 12 L a s t l y ,  N o r t h  C a r o l i n a  a n d  F l o r i d a  b r o a d e n e d  t h e i r  e x i s t i n g  

s t a t u t e s  i n  2 0 0 3  t o  l i m i t  t h e  a p p e a l  b o n d  l o r  m o n e y  j u d g m e n t s  u n d e r  a n y  l e g a l  t h e o r y ,  n o t  j u s t  

p u n i t i v e  d a m a g e s .

T h u s  f a r  i n  2 0 0 4 ,  f o u r  s t a t e s  h a v e  a c t e d  t o  s o l v e  t h e  a p p e a l  b o n d  p r o b l e m .  T h e  

l e g i s l a t u r e s  i n  U t a h ,  N e b r a s k a ,  a n d  I o w a  h a v e  a l l  a d o p t e d  g e n e r a l  b o n d  c a p  l e g i s l a t i o n  t h a t  

a p p l i e s  t o  a l l  l i t i g a n t s  i n  a l l  c i v i l  a c t i o n s .  T h e  c a p  a d o p t e d  i n  N e b r a s k a  i s  t h e  l e s s e r  o f  t h e  f i f t y  

p e r c e n t  o f  t h e  a p p e l l a n t ’ s  n e t  w o r t h  o r  $ 5 0  m i l l i o n ;  t h e  c a p  i n  U t a h  i s  $ 2 5  m i l l i o n ;  a n d  t h e  c a p  i n  

I o w a  i s  $ 1 0 0  m i l l i o n . 1 J I n  a d d i t i o n ,  t h e  S o u t h  C a r o l i n a  l e g i s l a t u r e  p a s s e d  a  b i l l  e l i m i n a t i n g  t h e  

b o n d  r e q u i r e m e n t  e n t i r e l y  f o r  M S A  s i g n a t o r i e s ,  s u c c e s s o r s ,  a n d  a f f i l i a t e s . 14

L i k e  t h e s e  o t h e r  s t a t e s ,  t h e  A l a s k a  l e g i s l a t u r e  s h o u l d  a c t  to  s o l v e  t h e  p r o b l e m s  c a u s e d  b y  

h i g h  a p p e a l  b o n d s  i m m e d i a t e l y .  W h i l e  s o m e  s t a t e s  h a v e  p a s s e d  b r o a d e r  m e a s u r e s  t h a t  a p p l y  t o  

a n y  d e f e n d a n t  i n  a n y  k i n d  o f  l i t i g a t i o n ,  a  b i l l  l i m i t i n g  th e  a p p e a l  b o n d  i n  c a s e s  i n v o l v i n g  

s i g n a t o r i e s ,  s u c c e s s o r s  o f  s i g n a t o r i e s ,  o r  a f f i l i a t e s  o f  s i g n a t o r i e s  to  t h e  M S A  w o u l d  b e  s u f f i c i e n t  

t o  s o l v e  t h e  m o s t  p r o b l e m a t i c  a s p e c t s  o f  A l a s k a ’s  c u r r e n t  l a w .  T h e  l e g i s l a t u r e ,  i n  i t s  r o l e  a s  t h e  

p r o t e c t o r  o f  t h e  s t a t e ’s  f i n a n c e s ,  h a s  t h e  a u t h o r i t y  t o  a d o p t  s u c h  a  m e a s u r e , 15 w h i c h  i s  i m p o r t a n t  

n o t  o n l y  f o r  A l a s k a ,  b u t  a l s o  f o r  a l l  o t h e r  s t a t e s  w h o  a r e  r e l y i n g  o n  t h e  c o n t i n u e d  s t r e a m  o f  

t o b a c c o  r e v e n u e s  f o r  v i t a l  p u b l i c  p r o j e c t s .

C .  T h e  A p p e a l  B o n d  L i m i t a t i o n  L a w s  P r o v i d e  N o  S u b s t a n t i v e  L e g a l  P r o t e c t i o n s  T o  A

T o b a c c o  C o m p a n y  I n  L i t i g a t i o n ,  B u t  T h e y  D o  P r o t e c t  P l a i n t i f f s

A  k e y  p o i n t  f o r  e a c h  o f  t h e  s t a t e s  d i s c u s s e d  a b o v e  i s  t h a t ,  i n  l i m i t i n g  t h e  b o n d ,  n o n e  o f  

t h e m  c h a n g e d  t h e i r  s u b s t a n t i v e  l a w  i n  a n y  w a y .  B o n d  l i m i t a t i o n  l a w s  o n l y  e n s u r e  t h a t  

d e f e n d a n t s  c a n  f u l l y  e x e r c i s e  t h e i r  r i g h t  t o  a n  a p p e a l  w i t h o u t  g o i n g  i n t o  b a n k r u p t c y  o r  b e i n g  

f o r c e d  t o  s e t t l e  w i t h  t h e  p l a i n t i f f s .  S o ,  f o r  e x a m p l e ,  h a d  t h e  t o b a c c o  c o m p a n i e s  l o s t  t h e i r  a p p e a l

H S.D.C.L. 15-26A -26.

Utah HJ.R. 16 (2004); Iowa S.B. 2306 (2005); Neb. L.B. 1207 (2004). The Iowa bill is pending
the governor’s signature.

14 S.C. H.B. 4823 (2004). The South Carolina bill is pending the governor’s signature.

Although Article IV, section 15 o f the Alaska constitution gives the Supreme Court primary
authority over rules that affect court procedure, the Court upholds legislative enactments i f  the main 
subject o f the statute is substantive with only an incidental effect on procedure. See, e ^  Ware v. Citv o f 
Anchorage. 439 P.2d 793, 794 (Alaska 1968Xupho!ding statute requiring a non-resident plaintiff to 
provide security for the costs o f litigation). An important part of the inquiry into whether the statute is 
substantive or procedural is “ whether the rule or statute under scrutiny is more clo'iely related to the 
concerns that led to the establishment o f judicial rule making power, or to matters o f public policy 
properly within the sphere o f elected representatives.”  Nolan v. Sea Airmotive. 627 P.2d 1035, 1042-43 
(Alaska 1987). Since the purpose o f the appeal bond cap is to “secure and protect the monies to be 
received as a result o f the Master Settlement Agreement,”  which is a substantive goal clearly within the 
purview o f elected representatives, the legislature has the power to enact this statute.
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i n  t h e  E n g l e  c a s e  i n  F l o r i d a ,  t h e y  w o u l d  h a v e  h a d  t o  p a y  t h e  f u l l  a m o u n t  o f  t h e  j u d g m e n t  

N o t h i n g  i n  t h e  b o n d  l i m i t a t i o n  s t a t u t e  p a s s e d  i n  F l o r i d a  w o u l d  h a v e  p r e v e n t e d  t h a t .  I n  a d d i t i o n ,  

v i r t u a l l y  a l l  o f  t h e  l a w s  p a s s e d  i n  e a c h  s t a t e  a l l o w  a  j u d g e  t o  r e q u i r e  a  m u c h  l a r g e r  b o n d  i f  i :  i s  

s h o w n  t h a t  a  d e f e n d a n t  i s  d i s s i p a t i n g  i t s  a s s e t s  t o  a v o i d  a  j u d g m e n t .  T h u s ,  p l a i n t i f f s  a r e  

p r o t e c t e d  u n d e r  t h e s e  b i l l s  i n  t w o  w a y s :  b e c a u s e  t h e  a m o u n t  o f  t h e  a p p e a l  b o n d  e v e n  a s  l i m i t e d  

i s  l a r g e  i n  a n d  o f  i t s e l f ,  a n d  b e c a u s e  i n  a  c a s e  w h e r e  t h e  d e f e n d a n t  i s  m i s b e h a v i n g ,  t h e  c o u r t  m a y  

r e q u i r e  a  l a r g e r  b o n d .
»

A l a s k a  s h o u l d  a d o p t  l e g i s l a t i o n  l i m i t i n g  t h e  s i z e  o f  a p p e a l  b o n d s  t h a t  M S A  s i g n a t o r i e s ,  

s u c c e s s o r s  a n d  a f f i l i a t e s  m u s t  p o s t  t o  $ 1 0 0  m i l l i o n ,  r e g a r d l e s s  o f  t h e  v a l u e  o f  t h e  j u d g m e n t .  

P l a i n t i f f s  w o u l d  b e  p r o t e c t e d  b y  t h e  l a r g e  b u t  l i m i t e d  b o n d  t h a t  i s  r e q u i r e d  a n d  b y  t h e  p r o v i s i o n  

i n  t h e  b i l l  a l l o w i n g  a  j u d g e  t o  r e q u i r e  a  h i g h e r  b o n d  i f  a  d e f e n d a n t  i s  i m p r o p e r l y  d i s s i p a t i n g  

a s s e t s .  A  d e f e n d a n t ’ s  r i g h t  t o  a p p e a l  w o u l d  a l s o  b e  f u l l y  p r o t e c t e d ,  b y  m a n d a t i n g  a  l a r g e  b u t  n o t  

i m p o s s i b l y  h i g h  a p p e a l  b o n d .  A n d  A l a s k a  a n d  t h e  o t h e r  s t a t e s  w o u l d  b e  p r o t e c t e d ,  b y  e n s u r i n g  

t h a t  t h e  M S A  s i g n a t o r i e s  c a n  f u l l y  a p p e a l  a n  a d v e r s e  j u d g m e n t ,  t h e r e b y  a v o i d i n g  t h e  n e c e s s i t y  o f  

s e e k i n g  a  s t a y  i n  t h e  b a n k r u p t c y  c o u r t .  T h i s ,  i n  t u r n ,  w i l l  b e n e f i t  A l a s k a  a n d  i t s  c i t i z e n s  b y  

p r e s e r v i n g  t h e  u n i n t e r r u p t e d  f l o w  o f  t o b a c c e  c t t l e m e n t  r e v e n u e s .
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E N A C T E D  A F P E A L  B O N D  L E G I S L A T I O N

1  ’ S ta te Hill
N u m b er

Date 
A p p ro v e d -

To W h am  l im its 
» A ppiy

A m ount of A ppeal 
B ond Lim it

,• Scope o f \p p c a l Bond 
Lim it

A rkansas H B  1038 3/27/2003 All litigants $25,000,000 Applies to all judgm ents 
in civil litigation 
regardless o f leg: 1 
theory

California A 1752 8/9/2003 M aster Settlement 
Agreement 
signatories, 
successors, and 
affiliates

The lesser o f  100% 
o f  the judgm ent or 
$150,000,000

Applies to all judgm ents 
in civil litigation 
regardless o f legal 
theory

Colorado HB 1366 5/20/2003 All litigants $25,000,000 A pplies to all judgm ents 
in civil litigation 
regardless o f  legal 
theory

Florida HB 1721 

SB 2826

5/9/2000

6/10/2003

All litigants in class 
actions

Master Settlement 
Agreement 
signatories, 
successors, and 
affiliates

$ 100,000,000

$ 100,000,000

As passed in 2000, 
applied to  judgm ents for 
non-com pensatory 
dam ages. Broadened in 
2003 to  apply to  all 
m oney judgm ents under 
any legal theory

Georgia HB 1346 3/30/2000 All litigants $25,000,000 A pplies to punitive 
dam ages only

SB 411 P ending  
G o vern o r 's  
signature

All litigants $25,000,000 Expands current law to 
apply to  all forms o f 
judgm ents in civil 
litigation

Idaho HB 92 3/26/2003 All litigants $ 1,000,000 Applies to punitive 
dam ages only

Ind iana HB 1204 3/14/2002 All litigants $25,000,000 Applies to all judgm ents 
in civil litigation 
regardless o f legal 
theory

N o tes
* C rea ted  by cour t  rule ra the r  than legislation.
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^  i Stale .Bill
Number

Date
Approved

To W hom Umits - 
ApplV

\m uiint of Vppcnld Scope of Appeal Bond 
Bond Limit Lim it *

Iowa SB 2306 Pending 
Governor "s 
signature

All litigants Gives court 
discretion to exceed 
110% of the 
judgment, but caps 
bond at $100 
million

Applies to appeals from 
money judgments

Kansas SB 64 4/21/2003 Master Settlement 
Agreement signatories 
and their successors

$25,000,000 Applies to all judgments 
in civil litigation 
regardless o f legal 
theory

Kentucky SB 316 3/29/2000 All litigants $100,000,000 Applies to punitive 
damages portion o f a 
judgment

Louisiana HB 1807 

HB 1819

6/25/2001

7/2/2003

As passed in 2001, 
covered Master 
Settlement Agreement 
signatories only; 
broadened in 2003 to 
include “ affiliates”

$50,000,000 Applies to all money 
judgments

M ichigan HB 5151 5/8/2002 All litigants $25,000,000 plus 
COLA every 5th 
year

Applies to all judgments 
in civil litigation

Mississippi Rule 8 4/26/2001 All litigants $100,000,000 Applies to all litigation 
subject to court rule

M issouri SB 242 7/10/2003 Master Settlement 
Agreement 
signatories, 
successors, and 
affiliates

$50,000,000 Applies to all forms of 
judgments in civil 
litigation

Nebraska LB 1207 4/15/2004 All litigants The lesser of the 
following:
1. Amount of the 
money judgment.
2. 50% of 
appellant’s net 
worth.
3. $50 million.

Applies to all forms of 
judgments in civil 
litigation

Nevada AB 576 5/29/2001 Master Settlement 
Agreement signatories

$50,000,000 Applies to all forms of 
judgments in civil 
litigation
_
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1  State . Dill 
Nil in her

Date
Approved

To Whom Limits 
Apply • ,

\inount of \ppcal 
Bond Limit

t Scope of Appeal Bond 
Limit

New Jersey SB 2738 11/21/2003 Master Settlement 
Agreement 
signatories, 
successors, and 
affiliates

$50,000,000 Applies to all forms o f 
judgments in civil 
litigation

North Carolina SB 2 

SB 784

4/5/2000

4/23/2003

All litigants 

All litigants

$25,000,000 As passed in 2002, 
applied to judgments for 
non-compensatory 
damages. Broadened in 
2003 to apply to all 
money judgments under 
any legal theory

Ohio SB 161 3/28/2002 All litigants $50,000,000 A.pplies to all forms o f 
judgments in civil 
litigation

Oklahoma SB 372 4/10/2001 Master Settlement 
Agreement signatories

$25,000,000 As passed in 2001, 
applied to all forms of 
judgments in civil 
litigation involving 
MSA signatories

Oregon HB 2368 9/24/2003 Master Settlement 
Agreement 
signatories, 
successors, and 
affiliates

$150,000,000 Applies to all judgments I 
in civil litigation 
regardless o f legal 
theory

Pennsylvania HB 1718 12/30/2003 Master Settlement 
Agreement 
signatories, 
successors, and 
affiliates

$100,000,000 Applies to all judgments 1 
in civil litigation 
regardless o f legal 
theory

South Carolina HB 4823 Pending 
Governor’s 
signature

MSA signatories, 
successors, and 
affiliates

Appeal
automatically stays 
execution of 
judgment - no bond 
required

Applies to all forms of 
judgments in civil 
litigation

South Dakota Sup. Ct. R. 
03-13

9/29/2003 All litigants $25,000,000 Applies to money 
judgments

Tennessee SB 1687 6/5/2003 All litigants $75,000,000 Applies to all forms of 
judgments in civil 
litigation
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1  Shite lii l l  v
‘Number

Date
Approved

Tu Whom
A |)|) l> / \

Amn'ifht of Appeal 
Bond Limit

Scope of Appeal Bond 
. Limit ‘

Texas HB 4 6/11/2003 All litigants The lesser o f 50% 
of the judgment 
debtor’s net worth 
or $25,000,000

Applies to money 
judgments

Utah IIJR 16 Passed 
House on 
2/17/04; 
Passed 
Senate on 
3/2/04

All litigants $25 million 
collectively 
(lesser o f (1) $5 
million + 10% o f 
the judgment 
award, or (2) $25 
million for any 
single appellant)

Applies to all forms of 
judgments in civil 
litigation

Virginia HB 1547

HB 430/ 
SB 172

3/10/2000

4/8/2004

All litigants 

All litigants

$25,000,000

$25,000,000

\s passed in 2000, 
applied only to punitive 
damages portion o f a 
judgment; as passed in 
2004, expanded to apply 
to all forms of 
judgments in civil 
litigation

West Virginia SB 661 

S 671

5/2/2001

4/6/2004

As passed in 2001, 
applied only to Master 
Settlement Agreement 
signatories; amended 
in 2004 to clarify that 
the appeal bond 
limitations extend to 
appellants who control 
or are under common 
control with 
signatories to the 
master settlement 
agreement

$100,000,000 for 
all portions of a 
judgment other 
punitive damages; 
$100,000,000 for 
the punitive 
damages portion o f 
a judgment

Applies to all civil 
litigation and provides 
that consolidated or 
aggregated cases shall 
be treated as a single 
judgment for purposes 
of the appeal bond limits

1 Wisconsin AB 548 12/12/2003

.

All litigants $100,000,000 Applies to all judgments 
in civil litigation 
regardless of legal 
theory
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J U R I S D I C T I O N S  T H A T  P O  N O T  R E Q U I R E  B O N D S

Jurisdiction (ao\ernin» Rule.
 ̂ * . '  ft►

Connecticut Proceedings to stay noncriminal judgments shall be stayed automatically until the final determination 
of the cause. Conn. R. App. P. § 61-11.

M aine The taking of an appeal operates as a stay o f execution upon the judgment, and no supersedeas bond 
or other security shall be required. Me. R. Crv. P. 62.

M assachusetts The taking of an appeal from a judgment shall stay execution upon the judgment during the pendency 
of the appeal. Mass. R. Civ. P. 62(d).

New
H am pshire

No execution of a judgment shall issue until the expiration of the appeal period. N.H. Rev. Stat. Ann. 
§527:1.

V erm ont The taking of an appeal operates to stay execution of the judgment during the pendency o f the appeal; 
no supersedeas bond or other security is required. Vt. R. Civ. P. 62(dX • )-

P u erto  Rico Once a bill of appeal is filed, all further proceedings in lower courts regarding a judgment or any part 
thereof which is appealed, or the issues contained therein, shall be stayed, except for an order to the 
contrary, issued on its own initiative or by petition of a party thereto by the court of appeals. P.R. R. 
Civ. P. 53.9.
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Philip Morris USA supports state legislation and/or mem from the defend
judicial rule changes, already implemented in more
than 35 states, that limit the size o f appeal bonds(l). While many legislators of policymakers may have no
Virtually every state requires a defendant who seeks to parucular sympathy for tobacco companies, they have
appeal and automatically stay an adverse judgment to recognized that every defendant is entitled to a full and
post a bond, and most states require the bond to equal $ur appeal hi addition, bond caps protect ongoing
or exceed the size o f the judgment. However, given the tobacco settlement ,paymerts(2) to the sates during
recent escalation in verdicts, some states are rc-address- appellate process, 
ing their bond cap requirements and are passing legis-
lation or implementing judical rule change,, cupping ° r iudidal <*” *“  IW ti"8 N>P“ J
the amount a defendant must port io say a judgmer d°  ^ 6 " * “  " I * * ™ * S ^ d e s  the uld-

“  "  ' an^iioganon, including robacco-
’H ay  simply keep the courts open and

financial interests of both plaintiffs and
course of the appeal They

subsequentlyincrease the bond
defendant is dissipat-
niftWe urge sates

toij|tnaa fepnd tap legislation or
judicial rule changes, to address

t maceon appeal.

Appeal bonds are intended to provide die plaintiff with 
some security in the judgment and to protect thtf'" 
defendant from having the plaintiff seize its assets whijp 
the defendant appeals. These bond requirements, h 
ever, were developed at a time when most lii 
involved individual^ not weli-esublished cut 
and at a time when multi-million or -billion 
diets were unthinkable. *  .fodpfcjtfcS,

As the size of damage awards in litigadon 
in the past few years, iaige bond 
become unworkable for the largest 
sheer magnitude of a multi-r̂Jlion o; 
dollar verdia can prevent a company 
bond, dtcrqby forcing the company to
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Philip Morris USA supports state legislation and/or ment from the defendant 
judicial rule changes, already implemented in more 
than 35 states, that limit die size o f  appeal bonds(l).
Virtually every state requites a defendant who seeks to 
appeal and automatically sray an adverse judgment to 
post a bond, and most states require the bond to equal 
or exceed the size o f  the judgment. However, given the 
recent escalation in veidicrs, some states arc re-address 
ing their bond cap requirements and are passing legis­
lation or implementing judicial rule changes, capping 
the amount a defendant must post to stay a judgment 
on appeal.

While many legislators or policymakers may have no 
particular sympathy for tobacco companies, they have 
recognized that every defendant is entitled to a full and 
fair appeal. In addition, bond caps protect ongoing 
tobacco settlement payments(2) to the states during 
the appellate process.

Lcgislauon or judicial changes limiting appeal bonds 
do not change the substantive law diat guides the ulti­
mate .espiution of any litigation, including tobacco- 
rcht«l cases. They simply keep the courts open and 
protea the financial interests o f both plaintiffs and 

some security in the judgment and to protect the defendant? throughout the course of che appeal. I hey 
defendant from having the plaintiff seize its assets while judge K> subscquendy increase the bond
the defendant appeals. These bond requirements, how* Wquifetnent if K it shown that a defendant is dissipat-
evcr, were developed at a time when most licigttion ^8 iff  a5*|p l<$Vvoi<$j& judgment We urge states
involved individuals, not well-established rn mpaqirtl, wound d^ country to enact bond tap legislation or
and at a time when multi-million or -billion dollar vex- implement appropriate judicial rule changes, to lddiess
diets were unthinkable.

Appeal b o n d s  arc in tended  re nrovidc the p la in u f f  with

these issues,
a  .a*v-  oy#

A s  th e  s ize  o f 'd a m a g e  aw ards in  lit ig a t io n  ka$fjtStfatcd ^°r nK>re p je a s t viut ofjg^tuektu nt
in the past few years, large bond rci 
become unworkable for the largest o f  yji 
sheet magnitude of a multi-million ofiJnul 
dollar verdiu can prevent a company froi 
bond, diercby forcing the company
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New York Times
Late Edition - F in a l, Section A , Page 2 0 , Column I

When it comes to civil lawsuits, tobacco comparies are high on the list o f  disliked defendants. That makes it even 
more important that judges be vigilant in making sure that cigarette maker;, like other unpopular parties, are given 
the full protection o f constitutional due process. Mindful c f  that, an Illinois trial court acted w -ongly when it 
required Philip Morris to post a SI 2 billion bond before it could appeal an adverse judgment.

On March 21, Judge Nicholas Byron o f Madison County, 111., found Philip Morris, now a subsidiary o f the virtuous- 
sounding Altria, liable in a class-action lawsuit. The plaintiffs, more than a million smokers, convinced the judge 
that despite federally mandated warnings, they had been fraudulently misled by Philip Morris into believing that 
light and low-tar cigarettes were less harmful. The judge awarded them $7.1 billion in damages, their lawyers $1.78 
billion and Illinois $3 billion. He then set the appeal bond required at the total liability, plus interest.

Whatever the merits o f the underlying decision, it is absurd to require someone — even a cigarette manufacturer — 
to put up $12 billion to file an appeal. That is the kind o f ruling that erodes the credibility o f  our legai system.

Even i f  Philip Morris fails to overturn the judge’s ruling on appeal, it stauds a  ̂jo d  chance o f  getting those damages 
reduced. Yet in making an appeal so prohibitively costly — the company claims that it would have to file for 
bankruptcy to post it — Judge Byron renders the right to an appeal nearly meaningless, thus violating the 
defendant's due process rights. The plaintiffs may hope that the situation forces Philip Morris to settle now, but such 
pressure would be akin to extortion.

Things get even stranger, as they usually do when tobacco is involved. It turns out that this unpopular defendant 
does have some powerful allies, i f  not exactly friends: most o f  the states .hat have successfully sued the industry and 
obtained a $246 billion settlement. Many state governments, strapped fcr cash, have borrowed against those 
expected payments. Judge Byron has managed to underscore the degree to which states have become hooked on 
tobacco, and their paradoxical interest in seeing cigarette makers like Philip M on.s continue to prosper. Its 
iiankniDtcy wouid imperil the ability o f states to continue plugging their budget gaps with settlement revenues.
,' alifom ia has already had to put o ff a mid-April $2.3 l  iilion bond offering backed by its share o f  the tobacco 
settlement.

M ary states will now be filing legal briefs and lobbying Illinois officials on Philip Morris's behalf. Still, the terms of 
the appeal bond should not be struck down to ameliorate states' fiscal crises, but rather to uphold principles o f  due 
process
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00 Mebesna • Ancltorajje, Alaska 99516 • 907*345-5131

A p r i l  1 1 , 2 0 0 4

To: Rep. Leeil M cG uire, Chair
House J  udiciary Com m ittee

R e :  H B  2 6 0  h e a r i n g  o n  A p r i l  1 3 , 2 0 0 5

D e a r  R e p .  M c G u i r e  a n d  M e m b e r s  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e :

H B  2 6 0  i s  f a i r  a n d  r e s p o n s i b l e  l e g i s l a t i o n  t h a t  d e s e r v e s  y o u r  s u p p o r t .

O u r  c o u r t  s y s t e m  i s  t h e  f u n d a m e n t a l  m e a n s  b y  w h i c h  p a r t i e s  a r e  a b l e  t o  o b t a i n  a  

f a i r  a n d  e v e n - h a n d e d  a d j u d i c a t i o n  o f  t h e i r  g r i e v a n c e s .

W e  c a n n o t  a l l o w  o n e  p a r t y  t o  g a i n  t h e  u p p e r  h a n d  u s i n g  t h e  c o u r t s ,  e s p e c i a l l y  w i t h  

t h e  g r o w i n g  t e n d e n c y  f o r  h u g e  p l a i n t i f f s  j u d g m e n t s  b e y o n d  a O  r h y m e  o r  r e a s o n .

T h a t ’s  w h y  H B  2 6 0  i s  i m p o r t a n t .  P a r t i e s  t o  t o b a c c o  l i t i g a t i o n  m u s t  h a v e  t h e  r i g h t  

t o  a  f a i r  a p p e a l ,  b u t  t h e  r e q u i r e m e n t  t h a t  a  d e f e n d a n t  p o s t  a  h u g e  b o n d  t o  s t a y  a  

j u d g m e n t  o n  a p p e a l  c a n  p r e v e n t  a  d e f e n d a n t  f r o m  e v e n  m o u n t i n g  a n  a p p e a l .

W e  n e e d  t o  m a k e  c u r e  t h e  p l a y i n g  f i e l d  s t a y s  l e v e l ,  a n d  H B  2 6 0  w i l l  d o  t h a t  I t  w i l l  

e s t a b l i s h  a  b o n d  c a p  o f  $ 1 0 0  m i l l i o n  i n  A l a s k a ,  a  l e v e l  t h a t  i s  r e a s o n a b l e  a n d  t h a t  

w i l l  n o t  f o r c e  a  d e f e n d a n t  t o  s e t t l e  a  t o b a c c o  c a s e  b e c a u s e  i t  d o e s  n o t  h a v e  t h e  

f i n a n c i a l  r e s o u r c e s  t o  p o s t  a  b o n d .

B o n d  c a p  r e f o r m  h a s  b e e n  e m b r a c e d  i n  m a n y  o t h e r  s t a t e s  b e c a u s e  i t  i s  n o t  o n l y  f a i r  

b u t  a l s o  n e c e s s a r y  t o  h e l p  p r e s e r v e  t h e  c o n t i n u i n g  f l o w  o f  M a s t e r  S e t t l e m e n t  

A g r e e m e n t  f u n d s  t o  A l a s k a  a n d  o t h e r  s t a t e s .  S o  H B  2 6 0  i s  a l s o  f i s c a l l y  s o u n d  

l e g i s l a t i o n  t h a t  w i l l  e n s u r e  A l a s k a  c o n t i n u e s  t o  r e c e i v e  i t s  s h a r e  o f  M S A  f u n d s .

I n  a d d i t i o n ,  H B  2 6 0  a l s o  c o n t a i n s  p r o v i s i o n s  t h a t  w i l l  s t r e n g t h e n  o u r  a b i l i t y  t o  

k e e p  t o b a c c o  p r o d u c t s  o u t  o f  t h e  h a n d s  o f  o u r  y o u t h ,  a n d  t h a t  i s  c e r t a i n l y  a n  
i m p o r t a n t  g o a l  f o r  u s  a l l .

P l e a s e  s u p p o r t  H B  2 6 0  a n d  h e l p  k e e p  o u r  s t a t e  c o u r t s  o p e n  a n d  a c c e s s i b l e  t o  

l i t i g a n t s  w h o  r e l y  o n  t h e  i n t e g r i t y  i t  o f f e r s  a s  a  m e a n s  t o  r e s o l v e  l e g a l  d i s p u t e s .

S in ce re ly ,

G e o r g e  K a l l a s
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F r o m :  J i m  G a r d n e r ,  r e p r e s e n t i n g  P h i l i p  M o r r i s  U S A  b y  i t s  s e r v i c e  c o m p a n y  A l t r i a

C o r p o r a t e  S e r v i c e s ,  I n c .

D a t e :  W e d n e s d a y ,  A p r i l  1 3 , 2 0 0 5

S u b j e c t :  S u p p o r t  o f  H . B .  2 6 0 ,  r e l a t i n g  t o  s u p e r s e d e a s  b o n d s

F i r s t ,  I ’d  l i k e  t o  t h a n k  y o u ,  C h a i r w o m a n  M c G u i r e ,  f o r  t h e  o p p o r t u n i t y  t o  s p e a k

w i t h  y o u r  c o m m i t t e e  t o d a y  i n  s u p p o r t  o f  H o u s e  B i l l  2 6 0 ,  w h i c h  p r o v i d e s  a  $ 1 0 0  m i l l i o n  

l i m i t a t i o n  o n  b o n d  r e q u i r e m e n t s  d u r i n g  a p p e a l  i n  l i t i g a t i o n  i n v o l v i n g  s i g n a t o r i e s  t o  t h e  t o b a c c o  

m a s t e r  s e t t l e m e n t  a g r e e m e n t  o r  t h e i r  s u c c e s s o r s  o r  a f f i l i a t e s .  M y  n a m e  i s  J i m  G a r d n e r ,  a n d  I  a m  

h e r e  t o d a y  o n  b e h a l f  o f  P h i l i p  M o r r i s  U S A .

T h e  T o b a c c o  M a s t e r  S e t t l e m e n t  A g r e e m e n t  ( “ M S A ” )  i s  v e r y  i m p o r t a n t  t o  A l a s k a  

a n d  t o  t h e  4 5  o t h e r  s t a t e s  t h a t  a r e  p a r t i e s  t o  h e  s e t t l e m e n t .  I t  d e l i v e r s  m i l l i o n s  o f  d o l l a r s  i n  

r e v e n u e s  t o  t h e  s t a t e  a n n u a l l y .

Y e t  t h e  c o n t i n u e d  r e c e i p t  o f  t h e s e  f u n d s  i s  t h r e a t e n e d  b y  t h e  h u g e  j u d g m e n t s  t h a t  

h a v e  b e e n  a w a r d e d  a g a i n s t  t h e  t o b a c c o  c o m p a n i e s  t h a t  a r e  f u n d i n g  t h e  s e t t l e m e n t .  D e f e n d a n t s  

f a c i n g  s u c h  l a r g e  j u d g m e n t s  a l m o s t  a l w a y s  h a v e  a  r i g h t  t o  a p p e a l  t h e m ,  a n d  i n  m a n y  c a s e s  t h e i r  

a p p e a l s  a r e  s u c c e s s f u l  i n  o b t a i n i n g  a  r e d u c e d  j u d g m e n t  o r  i n  o v e r t u r n i n g  t h e  j u d g m e n t  e n t i r e l y .  

B u t  i n  o r d e r  t o  s t a y  t h e  e x e c u t i o n  o f  a  j u d g m e n t  o n  a p p e a l ,  a  d e f e n d a n t  m u s t  p o s t  a  s u p e r s e d e a s  

( o r  a p p e a l )  b o n d ,  w h i c h ,  i n  t h e  d i m i n i s h i n g  n u m b e r  o f  s t a t e s  t h a t  d o  n o t  h a v e  l i m i t s  o n  a p p e a l  

b o n d s ,  u s u a l l y  e q u a l s  t h e  a m o u n t  o f  t h e  j u d g m e n t .  I n  A l a s k a ,  t h e  b o n d  r e q u i r e d  i s  o r d i n a r i l y  t h e  

a m o u n t  o f  t h e  j u d g m e n t  r e m a i n i n g  u n s a t i s f i e d ,  p l u s  a p p c J  c o s t s  a n d  i n t e r e s t ,  a l t h o u g h  t h e  c o u r t s  

a r e  p e r m i t t e d  t o  s e t  t h e  b o n d  i n  a  d i f f e r e n t  a m o u n t  f o r  g o o d  c a u s e  s h o w n . 1

I f  a  c o m p a n y  c a n n o t  a f f o r d  t o  p o s t  a  b o n d  in  t h e  a m o u n t  s e t  b y  t h e  c o u r t ,  t h e  

c o m p a n y  m a y  b e  f o r c e d  t o  f i l e  f o r  b a n k r u p t c y  i n  o r d e r  t o  s t o p  t h e  p l a i n t i f f  f r o m  t a k i n g  i t s  a s s e t s  

d u r i n g  t h e  a p p e a l .  S u c h  a  s t a y  c o u l d  d i s r u p t  p a y m e n t s  b y  t h e  c o m p a n y ,  i n c l u d i n g  p a y m e n t s  t o  

A l a s k a  a n d  t h e  o t h e r  s t a t e s  u n d e r  t h e  M S A .  T h i s  p r o b l e m  w a s  m o s t  v i v i d l y  d e m o n s t r a t e d  b y  t h e  

E n g l e  c a s e  i n  F l o r i d a ,  i n  w h i c h  a  c l a s s  o f  s m o k e r s  w a s  a w a r d e d  $ 1 4 5  b i l l i o n  i n  p u n i t i v e  

d a m  l g e s .  H a d  t h e r e  n o t  b e e n  a n  a p p e a l  b o n d  l i m i t  in  p l a c e  a t  t h a t  t i m e ,  t h e  d e f e n d a n t  t o b a c c o  

c o m p a n i e s  w o u l d  c l e a r l y  h a v e  g o n e  b a m ^ u p t ,  l i k e l y  r e s u l t i n g  i n  t h e  t e r m i n a t i o n  o f  a l l  M S A  

s e t t l e m e n t  p a y m e n t s  n a t i o n w i d e .  H o w e v e r ,  b e c a u s e  F l o r i d a  h a d  p r e v i o u s l y  e n a c t e d  l e g i s l a t i o n  

l i m i t i n g  t h e  s i z e  o f  t h e  a p p e a l  b o n d ,  t h e  c o m p a n i e s  w e r e  a b l e  t o  p o s t  t h e  l i m i t e d  b o n d  r e q u i r e d  

u n d e r  s t a t e  l a w  a n d  p u r s u e  t h e i r  a p p e a l .  D u r i n g  t h e  a p p e a l ,  s e t t l e m e n t  p a y m e n t s  t o  t h e  s t a t e s

T o :  R e p r e s e n ta t iv e  L e s i l  M c G u ir e ,  C h a ir

H o u s e  J u d ic ia r y  C o m m itte e

Alaska R. App. P. 204(d).



continued. The appellate court ultimately rejected and reversed the verdict in i»s entirety. The 
case is now before the Florida Supreme Court.*

To date, 33 states have recognized the possibility that a large supersedeas bond 
may cause the tobacco companies to be unable to meet their obligations to the states under the 
MSA, and these states have passed legislation or amended court rules to limit the size o f  the 
required bond in cases involving large judgments. In addition, five states do not require a 
defendant to post a  bond at all during an appeal. Some states have passed legislation that ipplies 
broadly to all litigants, while other states have passed more limited legislation that applies only 
to MSA signatories, successors, and affiliates. The bond limits vary in amount. Nearly all o f  the 
statutes include a provision that allows the court to increase the bond amount up to the full value 
o f the judgment if  the court determines that the appellant is dissipating iissets to avoid paying a 
judgment.

H.B. 260 would impose a $100 million limit on the supersedeas bond that MSA 
signatories, successors, and affiliates must post to stay the execution o f a judgment in Alaska 
while a case is on appeal. This bond limit would not change the substantive law -- meaning it 
does not affect who ultimately wins or loses the lawsuit -- or affect the lights o f plaintiffs to 
recover fully the damages to which they are entitled if  a judgment is upheld on appe .1. Plaintiffs 
are also protected by the provision in the bill allowing the court to require a bond amount up to 
the value o f the judgment if  the appellant is dissipating its assets to avoid paying f judgment.
H.B. 260 thus would not injure plaintiffs in any way, but would merely ensure th t the tobacco 
companies are able to appeal a judgment while continuing to make their MSA pa ymients to 
Alaska and the other states.

For the foregoing reasons, I urge the committee to pass H.B. 260. Thank you.

Engle v. Liggett Group Inc.. 873 So. 2d 1222 (Fla. 2004) (review granted).



Headquarters:
217 2nd S treet, S u ite  201 

Juneau, A la sk a  09801 
(907) 586-2323 FAX 463-5515 
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Regional Office:
601 W. 5th A ve., S u ite  700 
Anchorage . A la sk a  99501 

(907) 278-2722 FAX 278-6643

* S T A TE * 
CHAMBER
OF COMME RCE

April 12, 2005

Representative Lesil McQuire, Chair 
House Judiciary Committee 
State Capitol, Room 118 
Juneau, AK 99801 -1182

The Honorable Chair and Members o f the House Judiciary Committee

The Alaska State Chamber o f Commerce would like to express our support for HB 260, 
currently under consideration by the Judiciary Committee. The State Chamber supports 
any action by the legislature that encourages development and construction within the 
State of Alaska. Funds from the Tobacco Master Settlement Agreement (MSA) have 
continually been utilized for bonding for state capital projects. These funds ultimately 
have led to an increase in state capital projects and increases in employment within the 
construction industry while also eliminating much o f the backlog associated with 
deferred maintenance. The State Chamber o f Commerce fully supports the continued 
used of settlement funds for future capital projects and to continue to pay for the 
remainder o f  state bond indebtedness.

House Bill 260 seeks to cap the appeal bond required for a stay o f execution in a civil 
trial. While HB 260 doesn’t limit liability in a civil trial, it ensures that tobacco 
companies will be able to continue to provide to the state, funds under the MSA.

Without tobacco settlement funds, the state would be hard pressed to come up with 
additional funds that have bee*, leveraged to provide necessary capital dollars for state 
infrastructure upgrades, and for the elimination of deferred maintenance projects. The 
chamber o f Commerce supports any action meant to protect funds collected by the state 
that encourage business growth, construction and elimination of state deferred 
maintenance.

Yours in economic prosperity,

President/CEO

http://www.alaskachamber.com


PPR-13-20Pr 11 :39 FronrcMCfl 9758669S92 T o :9074658592 P .Z 'S

A l a s k a  N a t i v e  B r o t h e r h o o d  

C a m p  2

April 13,2005

Representative Lcsil McGuire, Chair 
House Judiciary Committee 
State Capitol, Room 
Juneau, Aluska 09801

RE: House Bill 206

Dear Representative McGuire:

Our Legislative Committee has reviewed HB 260 and we feel that the bill is fair and responsible 
legislation. The bond cap of $100,000,000 appears to be appropriate to assure any litigation that 
may arise and it uppcars that the state is benefiting from use of the MSA fiinds. It would be in 
the best interest o f the state to continue to keep tobacco out of the hands of our children, It also 
appears that other stutes have accepted the bond cap reform act.

Thank you for your time. Wc will be sending a more detailed letter as soon as possible.

Sincerely,

Robert W. Loescher, Chair 
Legislative AfTo s Committee

320 W. Willoughby Suite 100* Juneau, Aleak") 09801* 9O7-686-2O40* Fax: 586-3301
E m ail: a n b J n u 2 Q a c a a la a k a . r « t
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State of Alaska
House Judiciary & Finance Committees

Re: HB 260

To whom it may concern,

Upon review of the proposals contained within HB 260 (particularly penalties and taxes), 
we have several thoughts to present for consideration:

Penalties:
As the state’s highest volume (single store) tobacco retailer we feel strongly about 

tobacco enforcement for the protection of children. However, we feel that the current law 
suspending a businesses license on a 1“ offense of selling to a minor to be excessive. 
Essentially, a single malicious person could put all of our (8) employees out of wor t. We suggest 
joint penalties for both the person committing the offense and the business ($5,000 apiece for the 
1*' offense per year, $10,000 for the second). In addition, we feel that persons selling tobacco 
should be trained and licensed as is done for the Alaska alcohol industry.

OTP Tax:
We are also aware that the majority of our OTP consumers (particularly cigars) already 

purchase from the internet. Under current US laws, attempts to tax this activity are not expected 
to succeed due to the lack of state-to-state reporting of OTP sales In other words, it's virtually 
impossible to catch an offender purchasing through the internet. Increasing this tax and 
attempting to force consumers to oay it will most likely have poor results. The attached chart 
demonstrates how Alaska could become 100% higher in price on cigars than Florida (which has 
zerc tax).

Cigarette Tax Acceleration:
The larger the price gap grows between states, the more opportunity exists for a 

profitable black-market, and increased supply to juveniles. A single case of cigarettes shipped 
from Kentucky to Anchorage or the bush areas of Alaska has a profit potential of $1,800 to 
$2,400. The attached chart defines the issue.

Sincerely,

Mike Patterson, CEO, Lucky Raven, Inc.

Store: 36312 Irons Ave., Soldotna, Alaska 99669 
Office. 1009 ̂ 'ow Court, Kenai, Alaska 99611 
Phone: 907-260-6280 Cell: 907-398-0202 
Fax: 907-260-6290 Email: lnfo@LuckyRaven.com

I

mailto:lnfo@LuckyRaven.com


OTP FLAT TAX RATE

140% 

1 2 0 %  

1 0 0 %  

80%

OTHER STATES PER 10 CIGARS LITTLE CIGARS
Alabama 4.0#-40.5</10 cigars
Arizona 26 3<-$2 60. 20 cigars
Florida $0
Georgia 23% Wholesale Price 2.5</10 cigars

North Dakota
Texas 1.0*-15.0</10 cigars

TOBA 3CO / SNUFF CIC \R S  / TOBACCO CHEW/SNUFF
0 6<-5.25</ ounce 

13.3</our>ce 
25% Wholesale Price

28% Wholesale Price 16<-60*/ounce
35.2% Manufacture Price

Sources. Bonnie Herzog (Citigroup) & www.taxadmin.org

http://www.taxadmin.org
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defendants lose a lawsuit and are required to pay monetary damages to plaintiffs, in most 
cases they must post a bond or other security before they are allowed to appeal the adverse 
ruling to a higher court. This appeal bond is meant to protect the plaintiffs by ensuring that 
funds will be available to pay the judgment amount if it is upheld on appeal. Without an appeal 
bond, losing defendants could delay payments (at no cost) and also waste, hide, or otherwise 
protect their assets during the appeal process. Such appeal bonds have traditionally been set 
at the same amount as the monetary judgment against the defendants, plus costs and interest.
In recent years, however, the big cigarette companies have been supporting legislation to 
change the appeal bond requirements, typically by setting a maximum amount or cap of $100 
million or less (when judgments agrinst the cigarette companies can be in the billions). Many 
states have already passed these appeal bond caps, despite the following problems.
• The traditional aopeal bond requirements that set the appeal bond at an amount equal to the 

monetary judgment amount have been working fine for decades.
• Cigarette companies that are found liable for causing enormous amounts of personal harm 

already enjoy a number of protections against large monetary judgments or related large 
appeal bond requirements, including: a) the recent U.S. Supreme Court ruling restricting the 
size of punitive damagjs; b) state and federal laws that make certifying plaintiff classes in 
attempted class-adion lawsuits against the companies difficult; c) new state laws making 
product liability lawsuits more difficu t or limiting the damages that can be collected through 
such lawsuits; and d) court rulings tfiat appeal bond requirements cannot be set at levels 
that would force a losing defendant wishing to appeal into bankruptcy or out of business.1

• The proposals to change the long-standing appeal bond requirements in various states have 
been prompted by major cigarette companies that are trying to obtain special protections 
against large judgments against them. In fact, some of the proposals apply the appeal bond 
caps only in cases with monetary judgments against tobacco companies.

• To date, there has not been any lawsuit where a major cigarette companies was not able to 
appeal an adverse judgment ̂ ecauso of a. appeal bond requirement. Nor has any appeal 
bond even caused a major cigarette company any significant economic hardship. Most 
notably, in the multi-billion dollar judgments against the cigarette companies in the Florida 
Engle class action lawsuit and the Illinois Miles light/low-tar class action lawsuit ruling, the 
losing dgarette manufacturers were able to meet the appeal bond requirements under 
traditional appeal bond rules. In the Miles case, for example, Philip Morris threatened that 
the initial $12 million appeal bond would force the company to declare bankruptcy. After 
some adjustments to that requirement, under existing traditional appeal bond rules, 
however, Philip Mom's posted the required bond, still amounting to billions of dollars, and 
continued its appeal (which is still pending).

• The iarge cigarette companies have massive financial resources and can easily secure 
appeal bonds in the billions of dollars. For example, when Philip Mom's USA was the 
losing defendant in the Illinois Miles case, its net revenues were $18.87 billion and its net 
operating income (roughly equal to its profit) was $5.01 bilion; and its parent company,
Altria Group, Inc. had total assets of $87.5 billion, net revenues of $80.4 billion, operating 
income of $16.6 billion, and ar established available line of credit of $15.0 billion.

1400 I Street NW Suite 1200 Washington, DC 20005 
Phone (202) 296-5469 Fax (202) 296-5427 • vwvw tobaccofreeklds.org



The Big Cigarette Companies' Push for Appeal Bond Caps / Page 2

• An appeal bond cap of $100 million or any similar amount drastically reduces the protections 
of winning plaintiffs in multi-billion dollar lawsuits and allows losing defendants that are big 
cigarette companies (or other large corporations) to secure aroeal bonds by paying only 
pennies on the dollar. A $100 million appeal bond in the M.res case would have amounted 
to less than one percent of the monetary judgment against Philip Morris; and Philip Morris 
would have been able to post the $100 appeal bond directly by using only about two percent 
of its operating income for just a single year.3

• An appeal bond cap of $100 million or any similar fixed amount provides absolutely no 
protection at all for losing defendants in the vast majority of lawsuits where the awarded 
damages amount is nr.jch less than $100 million. Yet losing individual and small business 
defendants have much less access to financial resources or credit, even on a proportional 
basis, than the big cigarette companies (or other large corporate defendants) and are much 
more likely than the big cigarette companies to have trouble posting appeal bonds equal to 
the full judgment amounts.

• Even if a state wanted to make its existing appeal bond requirements easier on defendants, 
the just-described flaws with fixed appeal bond caps show that they do not and cannot 
improve the situation. But there are more flexible alternatives available that would strike a 
much more equitable and constructive balance between the need both to protect winning 
plaintiffs and to treat losing defendants fairly For example:
> The courts could simply be provided with the authority to reduce the amount of an 

appeal bond below the monetary judgment amount (plus costs and interest) -  but only to 
the extent necessary to make the appeal bond reasonably available to the defendant. In 
determining whether an appeal bond or security in a certain amount is reasonably 
available, the court could be directed to consider such factors as whether it is possible 
for the defendant to post the bond or other security without severe economic hardship 
such as being forced into bankruptcy or out of business, whether the interests of the 
prevailing parties can be adequately protected if the appeal bond amount is lowered, 
and whether the defendant has any non-frivolous grounds for making an appeal.4

> If a more formal appeal bond cap is desired, creating a flexible cap based on some 
percentage of a defendant’s total assets or average net revenues over the past several 
years (perhaps 50%) would make more sense than some inequitable fixed amount.

> However it is done, the court could also be given cleiauthority to issue related orders 
when establishing an appeal bond requirement to protect against any possible efforts by 
defendants to divert, hide, or waste their assets during the appeal process.

National Center for Tobacco-Free KJde, June 19, 2004/ Eric UndNom

1 See. e g., State Farm v. Campbell, 000 U.S. 01-1289, April 7, 2003, Foundation for Taxpayer and Consumer Rights, 
The CALA Files: The Secret Campaign by Big Tobacco end Other Major Industnes to Taka Away Your Rights. July 
2000; R.J. Reynolds, Class Actions, httpV/www.rr* xm/TI/TILitioattonUtSumClasaAction.asp. downloaded March 8, 
2004; Pennzoil v. Texaco, 481 U S 1,1987 [overruling the 2nd Circuit on jurisdictional grounds but leaving the 2nd 
Circuit's ruling on appeal bonds and due process intact].
2Altria Group, Inc., 2002 Annual Report. For more on cigarette company assets see their filings with the U S 
Securities and Exchange Commission, httD://www.sec.aov/edaar/searchedQar/webugers htm; and the TFKfactsheet 
Philip Morris's Ability to Post Lawsuit Appeal Bondg.htto//tobaccofreekide.orn/rege9rch/factshe9t8/Ddf/0228.pdf
3 At that time, Philip Moms's operating income was $5.01 billion, and its net revenues were $18 87 billion. Altria 
Group, Inc., 2002 Annual Report.
4 Judicial discretion with authority to make rulings to protect against defendants' diversion or waste of assets is at the 
core* of the changes to the rules governing appeal bonds made by the Supreme Court Rulas Committee in Illinois 
(hoim of the Miles lawsuit), http://www.state.il.us/ourt/SupremeCourt/Rules/MRAmend0615Q4 htm#305.

http://www.sec.aov/edaar/searchedQar/webugers
http://www.state.il.us/ourt/SupremeCourt/Rules/MRAmend0615Q4
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H o u s e  F i n a n c e  C o m m i t t e e

Representative Mike Chenault 
Co-Chairman 
(907) 46s 3779 

Fax: (907) 465-2833 
Representative Mike.Chenault@legis.state ak.us

Representative Kevin Meyer 
Co-Chairman 
(907) 465-4945 

Fax: (907) 465-3476 
Representative.Kevin Meyer@legis.state ak.us

145 Main St. Loop #223 716 W 4’ Avenue
Kenai, Alaska 99611 Anchorage. Alaska 99501

State Capitol, Juneau, Alaska 99801-1182 

MEM ORANDUM

DATE: April 13, 2005

TO: Representative Lesil McGuire, Chair
House Judiciary Committee

CC: House Judiciary Committee Members

FROM: Representative Kevin Meyer yJWA

RE: Back-up Material for HB 260 Tobacco: Bonds; Tax; Possession by
Minors

Attached to this memo is back-up material on HB 260 Tobacco: Bonds; Tax; Possession by 
Minors.

HB 260 will be heard in the House Judiciary Committee today, April 13. If you have any 
questions prior to the committee hearing, please do not hesitate to contact my office.

Thank you for your consideration of this important legislation.



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M April 12, 2005

SUBJECT:

TO:

FROM:

Sectional Summary o f HB 260 (Work Order No. 24-LS0837\Y)

Representative Kevin Meyer 
Attn: Suzanne Cunningham

Kathryn L. Kurtz 
Legislative Counsel

You have requested a sectional summary o f the above-described bill.

As a preliminary matter, note that a sectional summary o f a bill should not be considered 
an authoritative interpretation o f the bill and the bill itself is the best statement o f its 
contents. I f  you would like an interpretation o f the bill as it may apply to a particular set 
of circumstances, please advise.

Section 1. Adds language to AS 11.76.105 prohibiting purchase, attempted purchase, 
and attempted possession of tobacco by a minor, as well as possession.

Section 2. Accelerates the existing increase in the excise tax on cigarettes under 
AS 43.50.190(a).

Section 3. Increases the excise tax on tobacco products levied under AS 43.50.300 from 
75 to 100 percent. Adds to the list of activities taxable under this section.

Section 4. Rewords AS 43.50.320(a), and adds a clause to reflect the addition of 
activities in sec. 3.

Section 5. Adds language providing for a buyer's license, corresponding to the new 
activities in sec. 3.

Section 6. Conforming change to AS 43.50.320(d) to reflect the existence o f the new 
buyer's licenses.

Section 7. Makes a conforming change to reflect the existence o f the new buyer's 
licenses, and sets the license fee for buyer's licenses at $25.

Section 8. Increases the scope o f the licensee repoiting requirement to reflect tobacco 
products imported for personal consumption under a buyer's license.
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Section 9. Expands the definition o f "distributor" to include one who ships tobacco to an 
individual in the state for personal consumption.

Section 10. Adds a buyer a holding buyer’s license to the definition o f "licensee."

Section 11. Defines "buyer."

Section 12. Adds a new section to the statutes relating to the tobacco product master 
settlement agreement in AS 45.53 setting a maximum bond amount to be furnished in 
order to get a stay o f execution on the judgment.

Section 13. Conforming change to AS 47.12.030(b) reflecting the additions to 
AS 11.76.105 made in sec. 1, and treating them in the same way as possession o f tobacco 
by a minor for purposes o f charging, prosecution, and sentencing.

Section 14. Amends a contingent amendment to the rate o f the additional tax on
cigarettes in AS 43.50.190. The contingent language increases the additional cigarette 
tax in AS 43.50.190 rather than the original cigarette tax in AS 43.50.090, the proceeds of 
which are dedicated to education under AS 43.50.140. The contingent language w ill take 
effect i f  a court enters a judgment finding that the 1997 increase to the cigarette tax in 
AS 43.50.090 violated the constitutional provision prohibiting the dedication o f funds. 
The change to the contingent language reflects the acceleration o f the tax increase in sec.
2 o f this bill.

Section 15. Gives notice o f indirect amendments to court rules relating to bonds made by 
sec. 12 of the bill.

Section 16. Makes the limitation established in sec. 12 applicable to cases pending on or 
after the effective date of the bill.

Sect! »n 17. Makes the tax increases and lim it on the bond amount contingent on the
court rule change in sec. 15 receiving the required supermajority vote.

Representative Kevin M eyer
April 12, 2005
Page 2

Section 18. Effective date.

KLK:lmb 
05-116.lmb
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