


Willow S e a y

From : Linda W ilson [linda_w ilson@ adm in.state.ak.us]
Sent: Thursday, April 14, 2005 1:48 PM
T o : Rep. John Coghill; W illow Seay; Rynnieva M oss
S ubject: HB 232

R e p .  C o g h i l l ,  t h a n k  y o u  s o  m u c h  f o r  i n t r o d u c i n g  t h i s  b i l l .  T h e  A g e n c y  h a s  b e e n  s e e k i n g  
t h e  i n t r o d u c t i o n  o f  a  b i l l  l i k e  t h i s  t o  r a i s e  t h e  d o l l a r  a m o u n t  o f  t h e f t  r e l a t e d  c r i m e s ,  
s o  t h a t  w e  a r e  i r . o .  i n  l i n e  w i t h  c u r r e n t  d o l l a r  v a l u e s .  F o r  t h e  m o s t  p a r t ,  t h e s e  a m o u n t s  
w e r e  s e t  i n  t h e  m x a - s e v e n t i e s ,  a n d  h a v e  n o t  b e e n  a d j u s t e d  s i n c e  f o r  i n f l a t i o n .  I f  I  c a n  
b e  o f  a n y  h e l p  p l e a s e  l e t  m e  k n o w .

A l s o ,  t h a n k s  f o r  y o u r  i m p o r t a n t  w o r k  o n  H B  5 3  p r o t e c t i n g  t h e  r i g h t  o f  p a r e n t s  a n d  f a m i l y s  
L i n d a  W i l s o n
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Willow S e a y

From : Todd Sharp [todd_sharp@ dps.state.ak.us]
Sent: Thursday, April 21, 2005 8:13 AM
T o : W illow Seay
Cc: Cliff S ‘one
Subject: HB232

D P S  d o e s  n o t  h a v e  a n y  m a j o r  o b j e c t i o n  t o  t h e  r a i s i n g  o f  t h e  $  v a l u e  o n  t h e s e  c r i m e s .  
O v e r a l l  i t  j u s t  r e d u c e s  t h e  # o f  f e l o n i e s  f i l e d  a n d  g r a n d  j u r i e s  n e e d e d .  I t  s h o u l d  r e s u l t  
i n  a b o u t  t h e  s a m e  a m o u n t  o f  w o r k  o n  t h e  p a r t  o f  l a w  e n f o r c e m e n t  t o  i n v e s t i g a t e ,  p r e p a r e  
r e p o r t s  e t c .  w h e t h e r  t h e  c a s e  i s  a  C  f e l o n y  o r  A  m i s d e m e a n o r .
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INTRODUCTION: HISTORY 0 7  THE ALASKA
CRIMINAL CODE REVISION AND SUBSEQUENT AMENDMENTS

I n  1 9 7 5 ,  A l a s k a ' s  c r i m i n a l  l a w  was p r i m a r i l y  b a s e d  on

O r e g o n  s t a t u t e s  t h a t  e x i s t e d  a t  t h e  end  o f  t h e  n i n e t e e n t h

c e n t u r y . 1 ^ P r i o r  t o  1899 , t h e  A l a s k a  G o v e rn m e n t  A c t  o f  1884

had  p r o v i d e d  t h a t  " t h e  g e n e r a l  l a w s  o f  t h e  S t a t e  o f  O r e g o n  now

i n  f o r c e  a r e  h e r e b y  d e c l a r e d  t o  b e  t h e  law  i n  s a i d  d i s t r i c t ,  s o

f a r  a s  t h e  same may be  a p p l i c a b l e  a n d  n o t  i n  c o n f l i c t  w i t h  t h e
2 /

p r o v i s i o n s  o f  t h i s  a c t  o r  t h e  l a w s  i n  t h e  U n i t e d  S t a t e s . "  I n  

1 8 9 9 ,  C o n g r e s s  a p p r o v e d  a  c r i m i n a l  c o d e  f o r  A l a s k a  b a s e d  

p r i m a r i l y  on  O re g o n  l a w , 3  ̂ M o s t  o f  t h e s e  c e n t u r y - o l d  O r e g o n  

c r i m i n a l  s t a t u t e s  w ere  s t i l l  i n  e f f e c t  i n  A l a s k a  i n  1975  e v e n  

t h o u g h  O r e g o n  i t s e l f  e n a c t e d  a  r e v i s e d  c r i m i n a l  c o d e  i n  1 9 7 1 .  

I n  1 9 7 5 ,  A l a s k a ' s  c r i m i n a l  l a w  w a s  f i l l e d  w i t h  o u t d a t e d  

s t a t u t e s ,  i m p r e c i s e  an d  o b s o l e t e  t e r m i n o l o g y ,  n e e d l e s s  

d i s t i n c t i o n s  a n d  o v e r l y  s p e c i f i c  a n d  s o m e t i m e s  u n c o n s t i t u t i o n a l  

p r o v i s i o n s . T h e  c r i m i n a l  l a w  s e e m e d  t o  d e a l  m o re  a d e q u a t e l y  

w i t h  c o n c e r n s  o f  n i n e t e e n t h  c e n t u r y  O reg o n  t h a n  i t  d i d  w i t h  

p r o b l e m s  o f  t w e n t i e t h  c e n t u r y  A l a s k a .

1/ S e e  g e n e r a l l y ,  Brown, T h e  S o u r c e s  o f  t h e  A l a s k a  a n d  O r e gon 
C o d es  ( p t s ,  1 , 2 , ) ,  2 U . C . L . A .  -  ALASKA L.  kEV. 1 5 , 8 7 .

2 /  A l a s k a  G o v e rn m e n t  A c t  o f  1 8 8 4 ,  c h .  5 3 ,  § 7 ,  23 S t a t .  2 5 - 2 6  
(1884 ) .

3 /  A c t  o f  M arch  3 ,  1 8 9 9 ,  c h .  429  , 4 3 0 ,  S t a t .  1 2 5 3 .  O t h e r
p r o v i s i o n s  w e r e  d e r i v e d  f r o m  New Y o rk  and  O h i o .  S e e  B ro w n ,  
s u p r a  n o t e  1 ,  a t  9 4 - 9 7 .
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AS 1 1 . 4 6 . 1 1 0

NEW CRIMINAL CODE

r e c .  1 1 . 4 6 . 1 1 0 .  CONSOLIDATION OF THEFT OFFENSES: 

PLEADING AND PROOF. (a) E ach  i n s t a n c e  o f  c o n d u c t  d e f i n e d  a s  

t h e f t  u n d e r  AS 1 1 . 4 6 . 1 0 0  c o n s t i t u t e s  t h e f t  i n  t h e  f i r s t ,  

s e c o n d ,  t h i r d ,  o r  f o u r t h  d e g r e e .

(b) An a c c u s a t i o n  o f  t h e f t  i s  s u f f i c i e n t  i f  i t  a l l e g e s  

t  . a t  t h e  d e f e n d a n t  c o m m i t t e d  t h e f t  o f  p r o p e r t y  o r  s e r v i c e s  o f  

t h e  n a t u r e  o r  v a l u e  r e q u i r e d  f o r  t h e  c o m m is s io n  o f  t h e  c r i m e  

c h a r g e d  w i t h o u t  d e s i g n a t i n g  t h e  p a r t i c u l a r  way o r  m a n n e r  i n  

whLch t h e  t h e f t  w a s  c o m m i t t e d .

(c) P r o o f  t h a t  t h e  d e f e n d a n t  e n g ag e d  i n  c o n d u c t  

c o n s t i t u t i n g  t h e f t  a s  d e f i n e d  i n  AS 1 1 . 4 6 . 1 0 0  i s  s u f f i c i e n t  t o  

s u p p o r t  a c o n v i c t i o n  b a s e d  upon  a n y  i n d i c t m e n t ,  i n f o r m a t i o n ,  o r  

c o m p l a i n t  f o r  t h e f t .  (§ 4 ,  c h .  166 SLA 1978)

PRIOR CRIMINAL CODE -  None.

COMMENTARY

From S e n a t e  J o u r n a l  S u p p .  No. 4 7 ,  a t  32 ( J u n e  1 2 ,  1 9 7 8 ) :

AS 1 1 . 4 6 . 1 1 0  s p e c i f i e s  t h e  p r o c e d u r a l  c o n s e q u e n c e s  
r e s u l t i n g  f r o m  t h e  c o n s o l i d a t i o n  o f  t h e f t  o f f e n s e s .  U n d e r  t h e  
Code a c h a r g e  o f  t h e f t  i s  s u f f i c i e n t  w i t h o u t  l e s i g n a t i n g  t h e  
p a r t i c u l a r  m e a n s  by w h i c h  t h e  p r o p e r t y  o r  s e r v i c e s  w a s  
o b t a i n e d .  T h e  s e c t i o n  s e r v e s  t o  u n d e r s c o r e  one  o f  t h e  c h i e f  
a i m s  o f  t h e  a r t i c l e :  e l i m i n a t i o n  o f  t h e  c o n f u s i n g  d i s t i n c t i o n s
among t h e  m o s t  t y p i c a l  t h e f t  o f f e n s e s .  S e e  g e n e r a l l y ,  S t a t e  v .  
J i m ,  13 O r .  A p p .  201 , 508 P . 2d 462 ( 1 9 7 3 )  i n t e r p r e t i n g  s i m i l a r
l a n g u a g e  i n  t h e  O r e g o n  c o n s o l i d a t e d  t h e f t  s t a t u t e .

See  a l s o  TD I I I ,  2 2 - 2 3 .

CROSS REFERENCES

T h e f t  d e f i n e d  -  AS 1 1 . 4 6 . 1 0 0
D e g r e e s  o f  t h e f t  -  AS . ' . 1 , 4 6 . 1 2 0  —  1 1 . 4 6 . 1 5 0

CONSOL IDAT ION OF THEFT OFFENSES: PLEADING AND PROOF
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THEFT IN THE FIRST, SECOND,
THIRD, AND FOURTH DEGREE

NEW CRIMINAL CODE

S e c .  1 1 . 4 6 . 1 2 0 .  THEFT IN THE FIRST DEGREE. (a) A p e r s o n  

c o m m i t s  t h e  c r i m e  o f  t h e f t  i n  t h e  f i r s t  d e g r e e  i f  t h e  p e r s o n  

c o m m i t s  t h e f t  a s  d e f i n e d  i n  AS 1 1 . 4 6 . 1 0 0  a n d  t h e  v a l u e  o f  t h e  

p r o p e r t y  o r  s e r v i c e s  i s  $ 2 5 , 0 0 0  o r  m o r e .

(b) T h e f t  i n  t h e  f i r s t  d e g r e e  i s  a  c l a s s  D f e l o n y .  (§ 4 ,  

c h .  166 SLA 1978)

S e c .  1 1 . 4 6 . 1 3 0  . THEFT IN THE SECOND DEGREE. (a)  A

p e r s o n  c o m m i t s  t h e  c r i m e  c f  t h e f t  i n  t h e  s e c o n d  d e g r e e  i f  t h e

p e r s o n  c o m m i t s  t h e f t  a s  d e f i n e d  i n  AS 1 1 . 4 6 . 1 0 0  and

(1) t h e  v a l u e  o f  t h e  p r o p e r t y  o r  s e r v i c e s  i s  $500  o r  

m o r e  b u t  l e s s  t h a n  $ 2 5 , 0 0 0 ;

(2) t h e  p r o p e r t y  i s  a f i r e a r m  o r  e  . p l o s i v e ;  o r

(3) t h e  p r o p e r t y  i s  t a k e n  f r o m  t h e  p e r s o n  o f

a n o t h e r .

(b) T h e f t  i n  t h e  s e c o n d  d e g r e e  i s  a  c l a s s  C f e l o n y .  

(§ 4 ,  c h .  166 SLA 1 9 7 8 )

S e c .  1 1 . 4 6 . 1 4 0 .  THEFT IN THE THIRD DEGREE. (a) A p e r s o n

c o m m i t s  t h e  c r i m e  o f  t h e f t  i n  t h e  t h i r d  d e c r e e  i f  t h e  p e r s o n

c o m m i t s  t h e f t  a s  d e f i n e d  i n  AS 1 1 . 4 6 . 1 0 0  a n c

(1) t h e  v a l u e  o f  t h e  p r o p e r t y  o r  c e r v i c e s  i s  $50 o r

m o re  b u t  l e s s  t h a n  $ 5 0 0 ;  o r  

)  (2) t h e  p r o p e r t y  i s  a c r e d i t  c a r d .
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(b) T h e f t  i n  t h e  t h i r d  d e g r e e  i s  a c l a s s  A m i s d e m e a n o r .  

(§  4 ,  c h .  166 SLA 1 9 78)

S e c .  11 . 4 6 .  1 5 0 .  THEFT IN THE FOURTH DEGREE. (a) A 

p e r s o n  c o m m i t s  t h e  c r i m e  o f  t h e f t  i n  t h e  f o u r t h  d e g r e e  i f  t h e  

p e r s o n  c o m m i t s  t h e f t  a s  d e f i n e d  i n  AS 1 1 . 4 6 . 1 0 0  an d  t h e  v a l u e  

o f  t h e  p r o p e r t y  o r  s e r v i c e s  i s  l e s s  t h a n  $ 5 0 .

(b) T h e f t  i n  t h e  f o u r t h  d e g r e e  i s  a c l a s s  B m i s d e m e a n o r .  

(§ 4 ,  c h .  166 SLA 1978)

PRIOR CRIMINAL CODE

S e e  f o r m e r  AS 1 1 . 2 0 . 1 4 0 - 5 1 0 ,  s t a t u t e s  o n  t h e f t  r e l a t e d  
o f f e n s e s  f o r  v a r i o u s  p e n a l t i e s ;  AS 1 1 . 1 5 . 2 5 0 ,  L a r c e n y  f rom t h e  
p e r s o n .

COMMENTARY

From S e n a t e  J o u r n a l  S u p p .  No. 4 7 ,  a t  3 2 - 3 3  ( J u n e  12 ,  
1 9 7 8 ) :

A. S e c t i o n  1 1 . 4 6 . 1 2 0 .  T h e f t  i n  t h e  F i r s t  D e g r e e

A p e r s o n  c o m m i t s  t h e f t  i n  t h e  f i r s t  d e g r e e ,  a  c l a s s  B 
f e l o n y ,  when h ri c o m m i t s  t h e f t  a s  d e s c r i b e d  i n  AS 1 1 . 4 6 . 1 0 0  and 
t h e  v a l u e  o f  t h e  p r o p e r t y  o r  s e r v i c e  t h a t  i s  t h e  s u b j e c t  o f  
t h e f t  i s  $ 2 5 ,0 0 0  o r  m o r e .

B. S e c t i o n  1 1 . 4 6 . 1 3 0 .  T h e f t  i n  t h e  S e c o n d  D e g r e e

S u b s e c t i o n  (1) p r o v i d e s  t h a t  t h e f t  i n  t h e  [ s e c o n d ]  d e g r e e ,  
a  c l a s s  C f e l o n y ,  i s  c o m m i t t e d  i f  a p e r s o n  c o m m i t s  t h e f t  a s  
d e s c r i b e d  i n  AS 11 . 4 6 .  100  a n d  t h e  v a l u e  o f  t h e  p r o p e r t y  o r  
s e r v i c e s  t h a t  i s  t h e  s u b j e c t  o f  t h e f t  i s  $ 5 0 0  o r  m o r e .

S u b s e c t i o n  (2) p r o v i d e s  t h a t  t h e  t h e f t  o f  a n y  f i r e a r m  o r  
e x p l o s i v e ,  r e g a r d l e s s  o f  v a l u e ,  i s  t h e f t  i n  t h e  s e c o n d  d e g r e e .  
T h i s  p r o v i s i o n  i s  i n c l u d e d  b e c a u s e  o f  t h e  f r e q u e n c y  w i t h  w h ic h  
s t o l e n  f i r e a r m s  an d  e x p l o s i v e s  a r e  u s e d  i n  c o m m i t t i n g  o t h e r  
c r i m e s .  The t e r m s  " f i r e a r m "  and " e x p l o s i v e "  a r e  d e f i n e d  i n  
AS 1 1 . 4 6 . 9 0 0 ( b ) .

S u b s e c t i o n  (3) p r o v i d e s  t h a t  t h e  t h e f t  o f  an y  p r o p e r t y  
f r o m  t h e  p e r s o n  i s  t r e a t e d  a s  s e c o n d  d e g r e e  t h e f t .  T h i s  i s  
c o n s i s t e n t  w i t h  e x i s t i n g  AS 1 1 . 1 5 . 2 5 0 ,  l a r c e n y  f r o m  a p e r s o n ,  
w h i c h  t r e a t s  n o n - f o r c i b l e  t h e f t s  from t h e  p e r s o n  ( i . e . , p i c k i n g



a p o c k e t )  a s  a f e l o n y ,  r e g a r d l e s s  o f  t h e  v a l u e  o f  t h e  s t o l e n  
p r o p e r t y .  N o t e ,  h o w e v e r ,  t h a t  i f  f o r c e  i s  u s e d  t h e  d e f e n d a n t  
h a s  c o m m i t t e d  t h e  m ore  s e r i o u s  c r i m e  o f  r o b b e r y .

C . S e c t i o n s  1 1 . 4 6 . 1 4 0 - 1 5 0 .  T h e f t  i n  t h e  T h i r d  a n d  F o u r t h
D e g r e e

T h e f t  o f  p r o p e r t y  o r  s e r v i c e s  w o r t h  b e t w e e n  $50  a n d  $500 
o r  t h e  t h e f t  o f  a c r e d i t  c a r d  ( d e f i n e d  i n  AS 1 1 . 8 1 . 9 0 0 ( b ) ( 8 ) )  
i s  a c l a s s  A m i s d e m e a n o r ,  t h e f t  i n  t h e  t h i r d  d e g r e e .

T h e f t  i n  t h e  f o u r t h  d e g r e e ,  a c l a s s  B m i s d e m e a n o r ,  i s  
c o m m i t t e d  by  t h e  t h e f t  o f  p r o p e r t y  o r  s e r v i c e s  w o r t h  l e s s  t h a n  
$ 5 0 .

S e e  a l s o  TD I I I ,  2 4 - 2 7 .

CROSS REFERENCES

D e f i n i t i o n  o f  " p r o p e r t y , "  " s e r v i c e s , "  " f i r e a r m , "  " e x p l o ­
s i v e , "  " c r e d i t  c a r d "  -  AS 1 1 . 8 1 . 9 0 0 ( b )

T h e f t  d e f i n e d  -  AS 1 1 . 4 6 . 1 0 0
C o n s o l i d a t i o n  o f  t h e f t  o f f e n s e s :  p l e a d i n g  a n d  p r o o f  -

AS 1 1 . 4 6 . 1 1 0
D e t e r m i n a t i o n  o f  v a l u e ;  a g g r e g a t i o n  o f  a m o u n t s  -  AS 1 1 . -

4 6 . 9 8 0
O f f e n s e s  d e f i n e d  by  a g e  o r  v a l u e  -  AS 1 1 . 8 1 . 6 1 5  
R o b b e r y  i n  t h e  f i r s t  a n d  s e c o n d  d e g r e e  -  AS 1 1 . 4 1 . 5 0 0 ,  

1 1 . 4 1 . 5 1 0



The r e q u i r e m e n t s  o f  t h i s  s t a t u t e s  a r e  (1 )  t h e  o b t a i n i n g  o f  
p r o p e r t y  by t h e  d e f e n d a n t  (2) k n o w in g  i t  t o  h a v e  b e e n  l o s t ,  
m i s l a i d  o r  d e l i v e r e d  t o  h im  by  m i s t a k e  a n d  (3)  f a i l i n g  t o  t a k e  
r e a s o n a b l e  m e a s u r e s  t o  r e s t o r e  t h e  p r o p e r t y  t o  i t s  o w n e r  (4) 
w i t h  i n t e n t  t o  d e p r i v e  t h e  o w n e r  o f  t h e  p r o p e r t y .  S u b s e c t i o n  
(b) s p e c i f i c a l l y  l i s t s  n o t i f i c a t i o n  o f  a  p e a c e  o f f i c e r  o r  t h e  

o w n e r  a s  a " r e a s o n a b l e  m e a s u r e "  t o  r e s t o r e  p r o p e r t y .

S e e  a l s o  TD I I I ,  2 8 - 3 0 .

CROSS REFERENCES

D e f i n i t i o n  o f  " p r o p e r t y , "  " p e a c e  o f f i c e r "  -  AS 1 1 . 8 1 . — 
9 0 0 (b)

D e f i n i t i o n  o f  " i n t e n t i o n a l l y , "  " k n o w i n g l y "  -  AS 1 1 . 8 1 . -  
9 0 0 (a)

D e f i n i t i o n  o f  " o b t a i n , "  " p r o p e r t y  o f  a n o t h e r , "  " d e p r i v e "  -  
AS 1 1 . 4 6 . 9 9 0

T h e f t  d e f i n e d  -  AS 1 1 . 4 6 . 1 0 0 ( 2 )
C o n s o l i d a t i o n  o f  t h e f t  o f f e n s e s :  p l e a d i n g  a n d  p r o o f  -

AS 1 1 . 4 6 . 1 1 0
T h e f t  i n  t h e  f i r s t ,  s e c o n d ,  t h i r d ,  a n d  f o u r t h  d e g r e e  -  

AS 11 . 4 6 .  120 —  1 1 . 4 6 .  150
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AS 1 1 . 4 6 . 1 6 0  

THEFT OF LOST OR MISLAID PROPERTY

NEW CRIMINAL CODE

S e c .  1 1 . 4 6 . 1 6 0 .  THEFT OF LOST OR MISLAID PROPERTY. (a) 

A p e r s o n  c o m m i t s  t h e f t  o f  l o s t  o r  m i s l a i d  p r o p e r t y  i f  t h e  

p e r s o n  o b t a i n s  p r o p e r t y  o f  a n o t h e r  kn o w in g  t h a t  t h e  p r o p e r t y  

was l o s t ,  m i s l a i d ,  o r  d e l i v e r e d  u n d e r  a m i s t a k e  a s  t o  t h e  

n a t u r e  o r  a m o u n t  o f  t h e  p r o p e r t y  o r  t h e  i d e n t i t y  o f  t h e  

r e c i p i e n t  a n d  t h e  p e r s o n  f a i l s  t o  t a k e  r e a s o n a b l e  m e a s u r e s  t o  

r e s t o r e  t h e  p r o p e r t y  t o  t h e  o w n e r  w i t h  i n t e n t  t o  d e p r i v e  t h e  

ow ne r  o f  t h e  p r o p e r t y .

(b) As u s e d  i n  t h i s  s e c t i o n  " r e a s o n a b l e  m e a s u r e s "

i n c l u d e s  n o t i f y i n g  t h e  i d e n t i f i e d  o w n e r  o r  a p e a c e  o f f i c e r .

(§ 4 ,  c h .  166  SLA 1978)

PRIOR CRIMINAL CODE

S e c .  11 . 2 0  . 2 6 0 .  RETENTION OF LOST PROPERTY. A p e r s o n  who 
f i n d s  l o s t  p r o p e r t y  and  a p p r o p r i a t e s  i t  t o  h i s  own u s e  o r  t o  
t h e  u s e  o f  a n o t h e r  p e r s o n  n o t  e n t i t l e d  t o  i t ,  w i t h o u t  (1) 
i m m e d i a t e l y  o r  w i t h i n  a r e a s o n a b l e  t i m e  a d v e r t i s i n g  t h a t  f a c t  
i n  a p a p e r  o f  g e n e r a l  c i r c u l a t i o n  p u b l i s h e d  n e a r e s t  t h e  p l a c e  
w h e r e  f o u n d ,  a n d  s e t t i n g  o u t  a  f u l l  a n d  t r u e  d e s c r i p t i o n  o f  t h e  
p r o p e r t y ,  w i t h  m a rk s  o f  i d e n t i f i c a t i o n ,  i f  a n y ,  o r  (2) 
n o t i f y i n g  t h e  p e a c e  o f f i c e r  n e a r e s t  t o  t h e  p l a c e  w h e r e  f o u n d  
a n d  g i v i n g  a  f u l l  and  t r u e  d e s c r i p t i o n  o f  t h e  p r o p e r t y ,  
t o g e t h e r  w i t h  t h e  t i m e ,  p l a c e  a n d  c i r c u m s t a n c e s  u n d e r  w h i c h  
f o u n d ,  i s  g u i l t y  o f  l a r c e n y  a n d  i s  p u n i s h a b l e  a s  p r o v i d e d  i n  
§ 140 o f  t h i s  c h a p t e r .  The f i n d e r  o f  t h e  p r o p e r t y  may r e t a i n
i t  u n t i l  r e i m b u r s e d  f o r  t h e  c o s t  o f  a d v e r t i s i n g  and  p r e s e r v i n g
o r  p r o t e c t i n g  t h e  p r o p e r t y .

COMMENTARY

From S e n a t e  J o u r n a l  S u p p .  No .  4 7 ,  a t  35 ( J u n e  12 , 1 9 7 8 ) :

P u r s u a n t  t o  AS 1 1 . 4 6 . 1 0 0 ( 2 ) ,  a  p e r s o n  co m m its  t h e f t  i f  h e  
c o m m i t s  c o n d u c t  d e s c r i b e d  i n  AS 11 . 4 6 . 1 6 0 ,  t h e f t  o f  l o s t  o r  
m i s l a i d  p r o p e r t y .

3 -9 9



AS 1 1 . 4 6 . 1 8 0  

THEFT BY DECEPTION

S e c .  1 1 . 4 6 . 1 8 0 .  THEFT BY DECEPTION. (a) A p e r s o n  

c o m m i t s  t h e f t  by  d e c e p t i o n  i f ,  w i t h  i n t e n t  t o  d e p r i v e  a n o t h e r  

o f  p r o p e r t y  o r  t o  a p p r o p r i a t e  p r o p e r t y  o f  a n o t h e r  t o  o n e s e l f  o r  

a  t h i r d  p e r s o n ,  t h e  p e r s o n  o b t a i n s  t h e  p r o p e r t y  o f  a n o t h e r  by  

d e c e p t i o n .

(b) I n  a p r o s e c u t i o n  b a s e d  on  t h e f t  b y  d e c e p t i o n ,  i f  t h e  

s t a t e  s e e k s  t o  p r o v e  t h a t  t h e  d e f e n d a n t  u s e e  d e c e p t i o n  by  

p r o m i s i n g  p e r f o r m a n c e  w h i c h  t h e  d e f e n d a n t  d i d  n o t  i n t e n d  t o  

p e r f o r m  o r  knew w o u l d  n o t  be  p e r f o r m e d ,  t h a t  i n t e n t  o r  

k n o w le d g e  may n o t  b e  e s t a b l i s h e d  s o l e l y  b y  o r  i n f e r r e d  s o l e l y  

f rom  t h e  f a c t  t h a t  t h e  p r o m i s e  was  n o t  p e r f o r m e d .

(c) As u s e d  i n  t h i s  s e c t i o n ,  " d e c e p t i o n "  ha s  t h e  m e a n i n g  

a s c r i b e d  t o  i t  i n  AS ] 1 . 8 1 . 9 0 0  b u t  d o e s  n o t  i n c l u d e  f a l s i t y  a s  

t o  m a t t e r s  h a v i n g  n o  p e c u n i a r y  s i g n i f i c a n c e  o r  " p u f f i n g "  by 

s t a t e m e n t s  u n l i k e l y  t o  d e c e i v e  r e a s o n a b l e  p e r s o n s  i n  t h e  g r o u p  

a d d r e s s e d .  (§ 4 ,  c h .  166 SLA 1978)

PRIOR CRIMINAL CODE

S e c .  1 1 . 2 0 . 3 6 0 .  OBTAINING MONEY OR PROPERTY BY FALSE 
PRETENSES. A p e r s o n  w h o ,  by  f a l s e  p r e t e n s e s  o r  by a p r i v y  o r  
f a l s e  t o k e n ,  a n d  w i t h  i n t e n t  t o  d e f r a u d ,  o b t a i n s ,  o r  a t t e m p t s  
t o  o b t a i n  money o r  p r o p e r t y  f ro m  a n o t h e r ,  o r  who o b t a i n s ,  o r  
a t t e m p t s  t o  o b t a i n ,  w i t h  i n t e n t  t o  d e f r a u d ,  t h e  s i g n a t u r e  o f  a 
p e r s o n  t o  a  w r i t i n g ,  t h e  f a l s e  m a k in g  o f  w h i c h  i s  a f o r g e r y ,  
upon  c o n v i c t i o n ,  i s  p u n i s h a b l e  by  i m p r i s o n m e n t  i n  t h e  
p e n i t e n t i a r y  f o r  n o t  l e s s  t h a n  o n e  n o r  m o r e  t h a n  f i v e  y e a r s .

S e e  a l s o  AS 1 1 . 2 0 . 3 8 0 ,  F a l s e  i n v o i c e  t o  d e f r a u d  i n s u r e r ?  
AS 1 1 . 2 0 . 3 9 0 ,  F r a u d u l e n t  c o n v e y a n c e ;  AS 1 1 . 2 0 . 4 5 0 ,  F a l s e  
p r e t e n s e s  on  s o l i c i t i n g  f o r  o r g a n i z a t i o n s .

NEW CRIMINAL CODE
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COMMENTARY

From S e n a t e  J o u r n a l  S u p p .  No. 4 7 ,  a t  3 5 - 3 7  ( J u n e  1 2 ,
1978) :

AS 1 1 . 4 6 .  80 p r o v i d e s  t h a t  a p e r s o n  c o m m i t s  t h e f t  i f ,
a c t i n g  w i t h  t h e  s p e c i f i e d  i n t e n t  " h e  o b t a i n s  p r o p e r t y  o f  
a n o t h e r  b y  d e c e p t i o n . "  To i n s u r e  t h a t  t h e  c r i m i n a l  c o u r t s  a r e  
n o t  swamped w i t h  c a s e s  w h i c h  s h o u l d  b e  t r e a t e d  a s  c i v i l  b r e a c h  
o f  c o n t r a c t  c l a i m s ,  s u b s e c t i o n  (b) r e q u i r e s  t h a t  t h e  d e c e p t i o n  
be  e s t a b l i s h e d  by  m ore  t h a n  a  m e r e  s h e w i n g  t h a t  t h a  d e f e n d a n t ' s  
p r o m i s e  w a s  n o t  k e p t .

" D e c e p t i o n "  i s  d e f  i n e d  i n  AS 11 . 8 1 . 9 0 0  (b) (14)  t o  c o v e r
f i v e  f o r m s  o f  c o n d u c t .  P a r a g r a p h  (A) c o d i f i e s  t h e  t r a d i t i o n a l  
f a l s e  p r e t e n s e " .  c o n c e p t  o f  k n o w i n g l y  c r e a t i n g  a  f a l s e  
i m p r e s s i o n ,  b u t  b r o a d e n s  i t s  s c o p e  t o  i n c l u d e  c o n f i r m i n g  
a n o t h e r ' s  i m p r e s s i o n  w h ic h  t h e  d e f e n d a n t  d o e s  n o t  b e l i e v e  t o  b e  
t r u e .  T h e  f a l s e  i m p r e s s i o n  may r e l a t e  t o  l a w ,  v a l u e ,  
i n t e n t i o n ,  o r  o t h e r  s t a t e  o f  m i n d .  The t r a d i t i o n a l  r e s t r i c t i o n  
t o  " e x i s t i n g  f a c t s "  i s  r e j e c t e d ,  a s  i s  t h e  r e q u i r e m e n t  o f  a 
" f a l s e  t o k e n . "

I f  t h e  d e i e n d a n t  k n o w i n g l y  f a i l s  t o  c o r r e c t  a  f a l s e  
i m p r e s s i o n  w h i c h  he  h a s  p r e v i o u s l y  c r e a t e d  he  h a s  c o m m i t t e d
d e c e p t i o n  u n d e r  p a r a g r a p h  (B) . P a r a g r a p h  (C) p r o v i d e s  t h a t  
d e c e p t i o n  a l s o  o c c u r s  when a  s e l l e r  k n o w i n g l y  p r e v e n t s  a  b u y e r  
f r o m  a c q u i r i n g  r e l e v a n t  i n f o r m a t i o n  t o  t h e  d i s p o s i t i o n  o f  
p r o p e r t y  o r  s e r v i c e s .

P a r a g r a p h  (D) r e a c h e s  t h e  c o n d u c t  c u r r e n t l y  c o v e r e d  by 
AS 1 1 . 2 0 . 4 0 0  -  c o n v e y i n g  an  i n t e r e s t  i n  p r o p e r t y  a n d  f a i l i n g  t o  
d i s c l o s e  a  c l a i m  w h i c h  i m p a i r s  t h e  e n j o y m e n t  o f  t h e  p r o p e r t y .

P a r a g r a p h  (E) p r o v i d e s  t h a t  a p e r s o n  o b t a i n s  p r o p e r t y  by 
d e c e p t i o n  i f  he p r o m i s e s  p e r f o r m a n c e  w h i c h  h e  i n t e n d s  o r  knows 
w i l l  n o t  b e  p e r f o r m e d .  The o r i g i n a l  p r o m i s e  i s  a c t u a l l y  t h e  
c r e a t i n g  o f  a f a l s e  i m p r e s s i o n  u n d e r  p a r a g r a p h  (A) . H o w ev e r ,  
i t  i s  a d v i s a b l e  t o  p r o v i d e  s p e c i f i c a l l y  f o r  t h e f t  b y  a  f a l s e  
p r o m i s e  t o  e m p h a s i z e  t h a t  t h e  common l a w  r e s t r i c t i o n  t o  
" e x i s t i n g  f a c t s "  c a n n o t  b e  i n t e r p r e t e d  t o  e x e m p t  f a l s e  p r o m i s e s  
f r o m  t h e  c o v e r a g e  o f  t h e  t h e f t  s t a t u t e .

AS 1 1 . 4 6 . 1 8 0  p r o v i d e s  +-hat " d e c e p t i o n "  d o e s  n o t  i n c l u d e  
f a l s i t y  a s  t o  m a t t e r s  h a v i n g  n o  p e c u n i a r y  s i g n i f i c a n c e ,  s u c h  a s  
a f a l s e  s t a t e m e n t  by  a  c a r  s a l e s m a n  t h a t  he  b e l o n g s  t o  t h e  E l k s  
i n  o r d e r  t o  s e l l  a c a r  t o  e n t h u s i a s t i c  E l k .  T he  s u b s e c t i o n  
a l s o  p r o v i d e s  t h a t  " d e c e p t i o n "  d o e s  n o t  i n c l u d e  " p u f f i n g "  by  
s t a t e m e n t s  u n l i k e l y  t o  d e c e i v e  o r d i n a r y  p e r s o n s  i n  t h e  g r o u p  
a d d r e s s e d .  An e x a m p l e  o f  " p u f f i n g "  w o u l d  b e  a s a l e s m a n ' s  
s t a t e m e n t  t h a t  " t h i s  shampoo w i l l  make p e r s o n s  o f  t h e  o p p o s i t e  
s e x  f a l l  a l l  o v e r  y o u . "
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[ t  s h o u l d  a l s o  be  n o t e d  i n  AS 11 . 4 6 . 9 8 5  t h e  C o d e  s p e c i f i ­
c a l l y  r e j e c t s  any  p o s s i b l e  d e f e n s e  t h a t  d e c e p t i o n  c a n n o t  o c c u r  
u n l e s s  a  p e r s c n  was d e c e i v e d .  F r a u d s  i n v o l v i n g  m a c h i n e s ,  
r a n g i n g  f r o m  i n s e r t i n g  a  s l u g  i n t o  a  p a r k i n g  m e t e r  t o  l a r g e  
s c a l e  c o m p u t e r  f r a u d s ,  w i l l  b e  c o v e r e d  u n d e r  t h e  c o n s o l i d a t e d  
t h e f t  s t a t u t e .

S e e  a l s o  TD I I I ,  3 0 - 3 4 .

CROSS REFERENCES

D e f i n i t i o n  o f  " p r o p e r t y , "  " d e c e p t i o n "  -  AS 1 1 . 8 1 . 9 0 0 ( b )  
D e f i n i t i o n  o f  " d e p r i v e  a n o t h e r  o f  p r o p e r t y , "  " a p p r o p r i a t e  

p r o p e r t y  o f  a n o t h e r  t o  h i m s e l f  o r  a t h i r d  p e r s o n , "  " p r o p e r t y  o f  
a n o t h e r , "  " o b t a i n s "  -  AS 1 1 . 4 6 . 9 9 0

D e f i n i t i o n  o f  " i n t e n t i o n a l l y , "  " k n o w i n g l y "  -  AS 1 1 . 8 1 . -  
9 0 0 ( a )

T h e f t  d e f i n e d  -  AS 1 1 . 4 6 . 1 0 0 ( 3 )
C o n s o l i d a t i o n  o f  t h e f t  o f f e n s e s :  p l e a d i n g  a n d  p r o o f  -

AS 1 1 . 4 6 . 1 1 0
T h e f t  i n  t h e  f i r s t ,  s e c o n d ,  t h i r d ,  a n d  f o u r t h  d e g r e e  -  

AS 1 1 . 4 6 . 1 2 0  —  1 1 . 4 6 . 1 5 0
S c h e m e  t o  d e f r a u d  -  AS 11 . 4 6 . 6 0 0  
D e c e p t i v e  b u s i n e s s  p r a c t i c e s  -  AS 1 1 . 4 6 . 7 1 0  
D e c e i v i n g  a m a c h i n e  -  AS 1 1 . 4 C . 9 8 5

)
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AS 1 1 . 4 6 . 1 9 0

THEFT BY RECEIVING

NEW CRIMINAL CODE

S e c .  1 1 . 4 6 . 1 9 0 .  THEFT BY RECEIVING. (a) A p e r s o n  

c o m m its  t h e f t  b y  r e c e i v i n g  i f  t h e  p e r s o n  b u y s ,  r e c e i v e s ,  

r e t a i n s ,  c c i c e a l s ,  o r  d i s p o s e s  o f  s t o l e n  p r o p e r t y  w i t h  r e c k l e s s  

d i s r e g a r d  t h a t  t h e  p r o p e r t y  was  s t o l e n .

(b) As u s e d  i n  t h i s  s e c t i o n ,  " r e c e i v e s "  i n c l u d e s  

a c q u i r i n g  p o s s e s s i o n ,  c o n t r o l ,  o r  t i t l e ,  o r  l e n d i n g  o n  t h e  

s e c u r i t y  o f  t h e  p r o p e r t y .  (§ 4 ,  c h .  166  SLA 1978)

PRICR CRIMINAL CODE

S e c .  1 1 . 2 0 . 3 5 0 .  BUYING, RECEIVING, OR CONCEALING STOLEN 
PROPERTY. A p e r s o n  who b u y s ,  r e c e i v e s ,  o r  c o n c e a l s  m o n e y ,  
g o o d s ,  b a n k  n o t e s ,  o r  o t h e r  t h i n g  w h i c h  may be t h e  s u b j e c t  o f  
l a r c e n y  a n d  w h i c h  h a s  b e e n  t a k e n ,  e m b e z z l e d ,  o r  s t o l e n  f r o m  
a n o t h e r  p e r s o n ,  k n o w in g  i t  t o  h a v e  b e e n  t a k e n ,  e m b e z z l e d ,  o r  
s t o l e n ,  i s  p u n i s h a b l e  by a f i n e  o f  n o t  m ore  t h a n  $1 ,0 0 0  a n d  by  
i m p r i s o n m e n t  f o r  n o t  l e s s  t h a n  o n e  y e a r  n o r  more  t h a n  t h r e e  
y e a r s .

COMMENTARY

From S e n a t e  J o u r n a l  S u p p .  N o .  4 7 ,  a t  3 7 -3 8  ( J u n e  1 2 ,
1978) :

The C ode  p r o v i s i o n  p r o v i d e s  t h a t  a  p e r s o n  c o m m i t s  t h e f t  i f  
he " b u y s ,  r e c e i v e s ,  r e t a i n s ,  c o n c e a l s ,  o r  d i s p o s e s  o f  s t o l e n  
p r o p e r t y  w i t h  r e c k l e s s  d i s r e g a r d  t h a t  t h e  p r o p e r t y  was  s t o l e n . "  
The t e r m  " s t o l e n  p r o p e r t y "  i s  d e f i n e d  i n  AS 1 1 . 4 6 . 9 9 0 ( 7 ) .

The  s t a t u t e  d o e s  n o t  r e q u i r e  t h a t  t h e  d e f e n d a n t  "know" 
t h a t  t h e  p r o p e r t y  was  s t o l e n ;  r e c k l e s s  d i s r e g a r d  a s  t o  t h i s  
e l e m e n t  i s  s u f f i c i e n t .  The d e f i n i t i o n  o f  r e c k l e s s l y  i n  
AS 1 1 . 8 1 . 9 0 0  (a )  (3) w ou ld  r e q u i r e  t h e  s t a t e  t o  e s t a b l i s h  t h a t  
t h e  d e f e n d a n t  w a s  a c t u a l l y  a w a r e  a n d  c o n s c i o u s l y  d i s r e g a r d e d  a 
s u b s t a n t i a l  a n d  u n j u s t i f i a b l e  r i s k  t h a t  t h e  p r o p e r t y  w as  
s t o l e n .  F u r t h e r ,  t h e  d e f e n d a n t ' s  d i s r e g a r d  o f  t h e  r i s k  t h a t
t h e  p r o p e r t y  w a s  s t o l e n  m u s t  c o n s t i t u t e  "a g-ross  d e v i a t i o n  f r o m  
t h e  s t a n d a r d  o f  c o n d u c t  t h a t  a  r e a s o n a b l e  p e r s o n  w o u ld  o b s e r v e  
i n  t h e  s i t u a t i o n . "  B uy ing  a  new c o l o r  t e l e v i s i o n  f ro m  a  p e r s o n
i n  t h e  s t r e e t  f o r  $50 w ou ld  b e  a n  e x a m p l e  o f  c o n d u c t  d o n e  w i t h
" r e c k l e s s  d i s r e g a r d "  a s  t o  w h e t h e r  t h e  p r o p e r t y  was s t o l e n .
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See a l s o  TD I I I ,  3 4 - 3 6 .

CROSS REFERENCES

D e f i n i t i o n  o f  " s t o l e n  p r o p e r t y "  -  AS 1 1 . 4 6 . 9 9 0  
D e f i n i t i o n  o f  r e c k l e s s l y "  -  AS 1 1 . 8 1 . 9 0 0  (a)
D e f i n i t i o n  o f  " p r o p e r t y "  -  AS 1 1 . 8 1 . 9 0 0 ( b )
T n e f t  d e f i n e d  -  AS 1 1 . 4 6 . 1 0 0 ( 4 )
C o n s o l i d a t i o n  o f  t h e f t  o f f e n s e s :  p l e a d i n g  a n d  p r o o f

AS 1 1 . 4 6 . 1 1 0  ^ ^
T h e f t  i n  t h e  f i r s t ,  s e c o n d ,  t h i r d ,  a n d  f o u r t h  d e g r e e

AS 1 1 . 4 6 . 1 2 0  —  1 1 . 4 6 . 1 5 0
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S e c .  1 1 . 4 6 . 2 0 0 .  THEFT OF SERVICES. ( a )  A p e r s o n  c o m m i t s  

t h e f t  o f  s e r v i c e s  i f

(1) t h e  p e r s o n  o b t a i n s  s e r v i c e s ,  known by  t h a t  

p e r s o n  t o  b e  a v a i l a b l e  o n l y  f o r  c o m p e n s a t i o n ,  by  d e c e p t i o n ,  

f o r c e ,  t h r e a t ,  o r  o t h e r  means  t o  a v o i d  p a y m en t  f o r  t h e  

s e r v i c e s ;  o r

(2) h a v i n g  c o n t r o l  o v e r  t h e  d i s p o s i t i o n  o f  s e r v i c e s  

o f  o t h e r s  t o  w h i c h  t h e  p e r s o n  i s  n o t  e n t i t l e d ,  t h e  p e r s o n  

k n o w i n g l y  d i v e r t s  t h o s e  s e r v i c e s  t o  t h e  p e r s o n ' s  own b e n e f i t  o r  

t o  t h e  b e n e f i t  o f  a n o t h e r  n o t  e n t i l  l e d  t o  t h e m ;  o r

(3) t h e  p e r s o n  o b t a i n s  t h e  u s e  o f  c o m p u t e r  t i m e ,  a 

c o m p u t e r  s y s t e m ,  a  c o m p u t e r  p r o g r a m ,  a c o m p u t e r  n e t w o r k ,  o r  a n y  

p a r t  o f  a  c o m p u t e r  s y s t e m  o r  n e t w o r k ,  w i t h  r e c k l e s s  d i s r e g a r d  

t h a t  t h e  u s e  by  t h a t  p e r s o n  i s  u n a u t h o r i z e d .

(b) A b s c o n d i n g  w i t h o u t  p a y i n g  f o r  h o t e l ,  r e s t a u r a n t ,  o r  

o t h e r  s e r v i c e s  f o r  w h i c h  c o m p e n s a t i o n  i s  c u s t o m a r i l y  p a i d  

i m m e d i a t e l y  upon t h e  r e c e i v i n g  o f  th e m  i s  p r i m a  f a c i e  e v i d e n c e  

t h a t  t h e  s e r v i c e s  w e r e  o b t a i n e d  by  d e c e p t i o n .

(c) A p e r s o n  may n o t  be  p r o s e c u t e d  u n d e r  t h i s  s e c t i o n  f o r  

t h e f t  o f  c a b l e ,  m i c r o w a v e ,  s u b s c r i p t i o n ,  o r  p a y  t e l e v i s i o n  o r  

o t h e r  t e l e c o m m u n i c a t i o n s  s e r v i c e  i f  t h e  s e r v i c e  was o b t a i n e d  

t h r o u g h  t h e  u s e  o f  a  d e v i c e  d e s i g n e d  a n d  u s e d  t o  i n t e r c e p t  

e l e c t r o m a g n e t i c  s i g n a l s  d i r e c t l y  f r o m  a  s a t e l l i t e ,  i n c l u d i n g  a 

d e v i c e  commonly r e f e r r e d  t o  a s  a  home e a r t h  s t a t i o n .  (§ 4 ,
J

AS 1 1 . 4 6 . 2 0 0

THEFT OF SERVICES
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c h .  166 SLA 1 9 7 8 ;  p a r a g r a p h  (a) (3) a d d e d  by  § 1 ,  c h .  79 SLA 

1984 ; s u b s e c t i o n  (c )  a d d e d  b y  § 1 ,  c h .  114 SLA. 1 9 84)

PRIOR CRIMINAL CODE

S e e  f o r m e r  AS 1 1 . 2 0 . 4 8 0 ,  D e f r a u d i n g  h o t e l  o r  b o a r d i n g h o u s e  
o p e r a t o r ;  AS 1 1 . 2 0 . 4 9 5 ,  F r a u d u l e n t  u s e  o f  t e l e c o m m u n i c a t i o n  
s e r v i c e .

COMMENTARY

From S e n a t e  J o u r n a l  S u p p .  No. 4 7 ,  a t  38 ( J u n e  1 2 ,  1 9 7 8 ) :

The p u r p o s e  o f  AS 1 1 . 4 6 . 2 0 0  i s  t o  p r o t e c t  b o t h  i n d i v i d u a l s  
a n d  c o m m e r c i a l  e n t e r p r i s e s  t h a t  s u p p l y  s e r v i c e s  t o  t h e  p u b l i c  
f r o m  c o n d u c t  now o n l y  p a r t l y  c o v e r e d  b y  e x i s t i n g  s t a t u t e s .  
" S e r v i c e s "  i s  d e f i n e d  b r o a d l y  i n  AS 11 . 81 . 9 0 0  (b) (50 )  t o  i n c l u d e  
a l l  t y p e s  o f  s e r v i c e s  m e n t i o n e d  i n  e x i s t i n g  l a w  b u t ,  i n  
a d d i t i o n ,  s p e c i f i c a l l y  c o v e r s  t h e f t  o f  l a b o r  a n d  p r o f e s s i o n a l  
s e r v i c e s .

S u b s e c t i o n  ( a ) ( 1 )  c o v e r s  t h e  o b t a i n i n g  o f  s e r v i c e s  by  
d e c e p t i o n ,  f o r c e ,  t h r e a t  o r  o t h e r  m e a n s  t o  a v o i d  p a y m e n t  f o r  
t h e  s e r v i c e s .  E n f o r c e a b i l i t y  i s  s i m p l i f i e d  by  s u b s e c t i o n  ( b ) , 
w h i c h  p r o v i d e s  t h a t  a b s c o n d i n g  w i t h o u t  p a y i n g  f o r  h o t e l ,  
r e s t a u r a n t  o r  o t h e r  s i m i l a r  s e r v i c e s  i s  p r i m a  f a c i e  e v i d e n c e
t h a t  t h e  s e r v i c e s  w e r e  o b t a i n e d  by  d e c e p t i o n .

T h e f t  o f  s e r v i c e s  a l s o  o c c u r s  when  a  p e r s o n  i m p r o p e r l y
d i v e r t s  s e r v i c e s  u n d e r  h i s  c o n t r o l  t o  h i s  o r  a n o t h e r ' s  b e n e f i t .  
P a r a g r a p h  (a) (2) w o u l d  c o v e r ,  f o r  e x a m p l e ,  t h e  fo r e m a n  o f  a 
p a i n t i n g  c r e w  who h a s  h i s  s u b o r d i n a t e s  p a i n t  h i s  h o u s e  on
c o m p an y  t i m e .

[ N o t e :  The  l e g i s l a t u r e  d i d  n o t  a d o p t  a n y  c o m m e n ta r y  t o
a c c o m p a n y  t h e  1984  a m e n d m e n t s  t o  t h i s  s t a t u t e . ]

S e e  a l s o  TD I I I ,  3 9 - 4 1 .

CROSS REFERENCES

D e f i n i t i o n  o f  " s e r v i c e s , "  " d e c e p t i o n , "  " f o r c e , "  " t h r e a t , "  
" k n o w i n g l y "  -  AS 1 1 . 8 1 . 9 0 0

D e f i n i t i o n  o f  " o b t a i n , "  " a c c e s s , "  " c o m p u t e r , "  " c o m p u t e r  
n e t w o r k , "  " c o m p u t e r  s y s t e m , "  " c o m p u t e r  p r o g r a m , "  " d a t a "
AS 1 1 . 4 6 . 9 9 0

T h e f t  d e f i n e d  -  AS 1 1 . 4 6 . 1 0 0 ( 5 )
C o n s o l i d a t i o n  o f  t h e f t  o f f e n s e s  -  AS 1 1 . 4 6 . 1 1 0  — 1 1 . 4 6 . -

C r i m i n a l  m i s c h i e f  i n  t h e  t h i r d  d e g r e e  -  AS 1 1 . 4 6 . 4 8 4
C r i m i n a l  u s e  o f  a  c o m p u t e r  -  AS 1 1 . 4 6 . 7 4 0
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AS 1 1 . 4 6 . 2 1 0

THEFT BY FAILURE TO MAKE REQUIRED 
DISPOSITION OF FUNDS RECEIVED OR HELD

S e c .  1 1 . 4 6 . 2 1 0 .  THEFT BY FAILURE TO MAKE REQUIRED 

DISPOSITION OF FUNDS RECEIVED ^R HELD. (a) A p e r s o n  c o m m i t s  

t h e f t  by  f a i l u r e  t o  make r e q u i r e d  d i s p o s i t i o n  o f  f u n d s  r e c e i v e d  

o r  h e l d  i f  t h e  p e r s o n

(1) o b t a i n s  p r o p e r t y  f  "om a n y o n e  o r  p e r s o n a l  

s e r v i c e s  f r o m  an  e m p l o y e e  u p o n  a n  a g r e e m e n t  o r  s u b j e c t  t o  a 

known l e g a l  o b l i g a t i o n  t o  make s p e c i f i e d  p a y m e n t  o r  o t h e r  

d i s p o s i t i o n  t o  a  t h i r d  p e r s o n ,  w h e t h e r  f ro m  t h a t  p r o p e r t y  o r  

i t s  p r o c e e d s  o r  f ro m  t h e  p e r s o n ' s  own p r o p e r t y  t o  be  r e s e r v e d  

i n  e q u i v a l e n t  a m o u n t ;  a n d

(2) e x e r c i s e s  c o n t r o l  o v e r  t h e  p r o p e r t y  o r  s e r v i c e s  

a s  t h e  p e r s o n ' s  own a n d  f a i l s  t o  make t h e  r e q u i r e d  p a y m e n t  o r  

d i s p o s i t i o n .

(b) I t  i s  n a d e f e n s e  t o  a  p r o s e c u t i o n  b a s e d  o n  t h e f t  

by f a i l u r e  t o  make r e q u i r e d  d i s p o s i t i o n  o f  f e i d s  r e c e i v e d  o r  

h e l d  t h a t  i t  may b e  i m p o s s i b l e  t o  i d e n t i f y  p a r t i c u l a r  p r o p e r t y  

a s  b e l o n g i n g  t o  t h e  v i c t i m  a t  t h e  t i m e  o f  t h e  d e f e n d a n t ' s  

f a i l u r e  t o  make t h e  r e q u i r e d  p a y m e n t  o r  d i s p o s i t i o n .

(c )  I n  a p r o s e c u t i o n  b a s e d  on t h e f t  by  f a i l u r e  t o  make 

r e q u i r e d  d i s p o s i t i o n  o f  f u n d s  r e c e i v e d  o r  h e l d ,  t h e  f a c t  t h a t  

t h e  d e f e n d a n t  was a f i d u c i a r y  o r  an o f f i c e r  o r  e m p l o y e e  o f  a 

g o v e r n m e n t  o r  a f i n a n c i a l  i n s t i t u t i o n  i s  p r i m a  f a c i e  e v i d e n c e

(1) t h a t  t h e  d e f e n d a n t  e x e r c i s e d  c o n t r o l  o v e r  

p r o p e r t y  o r  s e r v i c e s  a s  t h e  d e f e n d a n t ' s  own i f  t h e  d e f e n d a n t

NEW CRIM INAL CODE
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f a i l e d  t o  p a y  o r  a c c o u n t  u p o n  l a w f u l  demand o r  i f  a n  a u d i t  

r e v e a l s  a s h o r t a g e  o r  f a l s i f i c a t i o n  o f  a c c o u n t s ;  a n d

(2) t h a t  t h e  d e f e n d a n t  knew any  l e g a l  o b l i g a t i o n

r e l e v a n t  u ^ d e r  (a) (1) o f  t h i s  s e c t i o n .  (§ 4 ,  c h .  166  SLA 1 9 7 8 ;  

s u b s e c t i o n  (b) amended by § 1 0 ,  c h .  102 SLA 1980)

PRIOR CRIMINAL CODE -  None .

COMMENTARY

F r o m  S e n a t e  J o u r n a l  S u p p .  No. 47 ,  a t  3 9 - 4 0  ( J u n e  1 2 ,
1978) :

I t  i s  q u e s t i o n a b l e  w h e t h e r  e x i s t i n g  A l a s k a  l a w  c o v e r s  t n e  
s i t u a t i o n  w h e r e  a p e r s o n  r e c e i v e s  p r o p e r t y  o r  s e r v i c e s  by 
p r o m i s i n g  t o  d i s p o s e  o f  i t  i n  a c e r t a i n  w ay ,  e x e r c i s e s  c o n t r o l
o v e r  t h e  p r o p e r t y  o r  s e r v i c e s  a n d  f a i l s  t o  f u l f i l l  t h e
o b l i g a t i o n .  T h e  m o s t  t y p i c a l  e x a m p l e s  a r e  t h e  e m p l o y e r  who 
w i t h h o l d s  a m o u n t s  f rom  h i s  e m p l o y e e s '  p a y  f o r  t a x e s ,  o r  t h e  
s t o r e k e e p e r  who r e c e i v e s  c o n t r i b u t i o n s  . o r  c h a r i t y  l a t e r  t o  be  
t r a n s m i t t e d  by c h e c k  t o  t h e  u l t i m a t e  c h a r i t y  r e c i p i e n t ,  and  
s i m p l y  k e e p s  t h e  money.

T h e  c o n d u c t  d e s c r i b e d  by  s u b s e c t i o n  ( a ) ( 1 )  i s  c r i m i n a l  
o n l y  i f  t h e  h o l d e r  o f  t h e  f u n d s  k n o w s  o f  h i s  l e g a l  o b l i g a t i o n  
t o  p a y .  E n f o r c e m e n t  o f  t h i s  s e c t i o n  i s  made e a s i e r  by  t h e  
p r i m a  f a c i e  e v i d e n c e  p r o v i s i o n  o f  s u b s e c t i o n  (c )  t h a t  an
e m p l o y e e  o r  o f f i c e r  o f  t h e  g o v e r n m e n t  o r  a  f i n a n c i a l  i n s t i t u ­
t i o n  o r  a f i d u c i a r y  knows h i s  r e l e v a n t  l e g a l  o b l i g a t i o n s .  S u ch  
a p e r s o n  i s  a l s o  p re su m ed  t o  h a v e  d e a l t  w i t h  t h e  h e l d  f u n d s  a s  
h i s  own i f  h e  f a i l s  t o  a c c o u n t  f o r  t h e  f u n d s  on  l a w f u l  d e m a n d ,  
o r  i f  a n  a u d i t  r e v e a l s  a  s h o r t a g e  o r  f a l s i f i c a t i o n .  o f  a c c o u n t s .  
The t e r m s  " g o v e r n m e n t "  a n d  " f i d u c i a r y "  a r e  d e f i n e d  i n  AS 1 1 . -  
8 1 . 9 9 0 ( b ) .  T he  t e r m  " f i n a n c i a l  i n s t i t u t i o n "  i s  d e f i n e d  xn
AS 1 1 .  4 6 . 9 9 0  (3) .

S u b s e c t i o n  (b) p r o v i d e s  an  e x c e p t i o n  t o  t h e  r u l e  t h a t
r e q u i r e s  s t o l e n  p r o p e r t y  t o  b e  ? ; p e c i f  i c a l l y  i d e n t i f i e d .  A
p e r s o n  who v i o l a t e s  t h i s  s e c t i o n  w i l l  n o t  e s c a p e  c o n v i c t i o n  
s i m p l y  b e c a u s e  he  h a s  m i n g l e d  t h e  v i c t i m ' s  money w i t h  h i s  own 
f u n d s .

F r o m  S e n a t e  J o u r n a l  S u p p .  No. 4 4 ,  a t  8 (May 2 9 ,  1 9 3 0 ) :

T h e  a m en d m en t  makes no  s u b s t a n t i v e  c h a n g e  i n  t h i s  s t a t u t e  
b u t  c o n f o r m s  l a n g u a g e  i n  s u b s e c t i o n  (b) t o  t h e  C o d e ' s  
c o n s o l i d a t e d  t h e f t  s t a t u t e .  T he  am endm ent  c l a r i f i e s  t h a t  a 
p e r s o n  who e n g a g e s  i n  c o n d u c t  d e s c r i b e d  i n  AS 1 1 . 4 6 . 2 1 0  i s  
p r o s e c u t e d  f o r  " T h e f t "  u n d e r  AS 11 . 4 6 . 1 2 0 - 1 5 0  a n d  n o t  f o r
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" T h e f t  by  F a i l u r e  t o  Make R e q u i r e d  D i s p o s i t i o n  o f  F u n d s  
R e c e i v e d  o r  H e l d "  ( S e e  AS 1 1 . 4 6 . 1 1 0 ) .

S ee  a l s o  TD I I I ,  4 1 - 4 2 .

CROSS REFERENCES

D e f i n i t i o n  o f  " p r o p e r t y , "  " s e r v i c e s , "  " f i d u c i a r y , "  
" g o v e r n m e n t "  -  AS 1 1 . 8 1 . 9 0 0 ( b )

D e f i n i t i o n  o f  " f i n a n c i a l  i n s t i t u t i o n , "  " o b t a i n s "  -  AS 1 1 . -  
4 6 . 9 9 0

D e f i n i t i o n  o f  " k n o w i n g l y "  -  AS 1 1 . 8 1 . 9 0 0 ( a )
T h e f t  d e f i n e d  -  AS 1 1 . 4 6 . 1 0 0 ( 6 )
C o n s o l i d a t i o n  o f  t h e f t  o f f e n s e s :  p l e a d i n g  a n d  p r o o f  -

AS 1 1 . 4 6 . 1 1 0
T h e f t  i n  t h e  f i r s t ,  s e c o n d ,  t h i r d ,  and  f o u r t h  d e g r e e  -  

AS 1 1 . 4 6 . 1 2 0  —  1 1 . 4 6 . 1 5 0
M i s a p p l i c a t i o n  c f  p r o p e r t y  -  AS 1 1 . 4 6 . 6 2 0



AS 1 1 . 4 6 . 2 2 0 ,  1 1 . 4 6 . 2 3 0

CONCEALMENT OF MERCHANDISE;
REASONABLE DETENTION AS A DEFENSE

NEW CRIMINAL CODE

S e c .  1 1 . 4 6 . 2 2 C .  CONCEALMENT OF MERCHANDISE. (a) A 

p e r s o n  c o m m i t s  t h e  c r i m e  o f  c o n c e a l m e n t  o f  m e r c h a n d i s e  i f  

w i t h o u t  a u t h o r i t y  t h e  p e r s o n  k n o w i n g l y  cc  i c e a l s  on  o r  a b o u t  t h e  

p e r s o n  t h e  m e r c h a n d i s e  o f  a  c o m m e r c i a l  e s t a b l i s h m e n t ,  n o t  

p u r c h a s e d  by t h e  p e r s o n ,  w h i l e  s t i l l  u p o n  t h e  p r e m i s e s  o f  t h e  

c o m m e r c i a l  e s t a b l i s h m e n t ,  w i t h  i n t e n t  t o  d e p r i v e  t h e  o w n e r  o f  

t h e  m e r c h a n d i s e  o r  w i t h  i n t e n t  t o  a p p r o p r i a t e  t h e  m e r c h a n d i s e .

(b)  M e r c h a n d i s e  f o u n d  c o n c e a l e d  u p o n  o r  a b o u t  t h e  p e r s o n  

w h i c h  h a s  n o t  b e e n  p u r c h a s e d  by t h e  p e r s o n  i s  p r i m a  f a c i e  

e v i d e n c e  o f  k n o w in g  c o n c e a l m e n t .

(c )  C o n c e a l m e n t  o f  m e r c h a n d i s e  i s

(1) a  c l a s s  C f e l o n y  i f  t h e  m e r c h a n d i s e  i s  a f i r e a r m  

o r  t h e  v a l u e  o f  t h e  m e r c h a n d i s e  i s  $500 o r  m o r e ;

(2) a c l a s s  A m i s d e m e a n o r  i f  t h e  v a l u e  o f  t h e

m e r c h a n d i s e  i s  $50 o r  m ore  b u t  l o s s  t h a n  $ 5 0 0 ;

(3) a c l a s s  B m i s d e m e a n o r  i f  t h e  v a l u e  o f  t h e

m e r c h a n d i s e  i s  l e s s  t h a n  $ 5 0 .  f § 4 ,  c h .  166 SLA 1978 ;  amended 

by  § 1 1 ,  c h .  102 SLA 1980)

. e c .  1 1 . 4 6 . 2 3 0 .  REASONABLE DETENTION AS DEFENSE. (a) I n  

a  c i v i l  o r  c r i m i n a l  a c t i o n  upon  t h e  c o m p l a i n t  o f  a p e r s o n  who 

h a s  b e e n  d e t a i n e d  i n  o r  i n  t h e  i m m e d i a t e  v i c i n i t y  o f  a

c o m m e r c i a l  e s t a b l i s h m e n t  f o r  t h e  p u r p o s e  o f  i n v e s t i g a t i o n  o r

3 -1 1 1



q u e s t i o n i n g  a s  t o  t h e  o w n e r s h i p  o f  m e r c h a n d i s e ,  i t  i s  a d e f e n s e  

t h a t

(1) t h e  p e r s o n  w as  d e t a i n e d  i n  a  r e a s o n a b l e  manner  

a n d  f o r  n o t  more t h a n  a  r e a s o n a b l e  t i m e  t o  p e r m i t  i n v e s t i g a t i o n  

o r  q u e s t i o n i n g  by a p e a c e  o f f i c e r  o r  b y  t h e  o w n e r  o f  t h e  

c o m m e r c i a l  e s t a b l i s h m e n t  o r  t h e  o w n e r ' s  a g e n t ;  a n d

(2) t h e  p e a c e  o f f i c e r ,  o w n e r ,  o r  o w n e r ' s  a g e n t  had 

p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  t h a  p e r s o n  d e t a i n e d  was

c o m m i t t i n g  o r  a t t e m p t i n g  t o  c o m m i t  c o n c e a l m e n t  o f  m e r c h a n d i s e .

(b )  As u s e d  i n  t h i s  s e c t i o n ,  " r e a s o n a b l e  t i m e "  m ean s  t h e  

t i m e  n e c e s s a r y  t o  p e r m i t  t h e  p e r s o n  d e t a i n e d  t o  make a

s t a t e m e n t  o r  r e f u s e  t o  m ake  a  s t a t e m e n t ,  a n d  a n y  a d d i t i o n a l  

t i m e  n e c e s s a r y  t o  e x a m i n e  e m p l o y e e s  a n d  r e c o r d s  o f  t h e

c o m m e r c i a l  e s t a b l i s h m e n t  r e l a t i v e  t o  t h e  o w n e r s h i p  o f  t h e  

m e r c h a n d i s e .  (§ 4 ,  c h .  166 SLA 1978)

PRIOR CRIMINAL CODE

S e e  f o r m e r  AS 1 1 . 2 0 . 2 7 5 ,  C o n c e a l m e n t  o f  m e r c h a n d i s e ;  
AS 1 1 . 2 0 . 2 7 7 ,  R e a s o n a b l e  d e t e n t i o n  a s  d e f e n s e .

COMMENTARY

From  S e n a t e  J o u r n a l  S u p p .  No.  4 7 ,  a t  40 ( J u n e  1 2 ,  1 9 7 8 ) :

AS 1 1 . 4 6 . 2 2 0  i s  d e r i v e d  f r o m  e x i s t i n g  AS 1 1 . 2 0 . 2 7 5  b u t
a l l o w s  f o r  f e l o n y  p r o s e c u t i o n s  when o v e r  $ 5 0 0  i n  m e r c h a n d i s e  i s
i n v o l v e d .

AS 1 1 . 4 6 . 2 3 0  i s  d e r i v e d  f r o m  e x i s t i n g  AS 1 1 . 2 0 . 2 7 7 .  I t
p r o v i d e s  t h a t  a p e a c e  o f f i c e r ,  o r  t h e  o w n e r  o f  a  s t o r e  o r  h i s  
a g e n t  c a n  d e t a i n  a p e r s o n  w h en  h e  h a s  p r o b a b l e  c a u s e  t h a t  t h e  
p e r s o n  h a s  c o m m i t t e d  s h o p l i f t i n g .  N o te  t h a t  t h e  m o r e  c l e a r l y  
d e f i n e d  t e r m  " p r o b a b l e  c a u s e "  h a s  b e e n  s u b s t i t u t e d  f o r  t h e  
e x i s t i n g  t e r m  " r e a s o n a b l e  c a u s e "  i n  s u b s e c t i o n  ( a ) ( 2 ) .

F rom  S e n a t e  J o u r n a l  S u p p .  No. 4 4 ,  a t  8 (May 2 9 ,  1 9 8 0 ) :

T h e  1980 a m e n d m e n ts  t o  AS 1 1 . 4 6 . 2 2 0  m a k e  tw o  c h a n g e s  t o  
t h e  C o n c e a l m e n t  o f  M e r c h a n d i s e  s t a t u t e .  The  f i r s t  i s  a
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t e c h n i c a l  one  and  c l a r i f i e s  t h e  i n t e n t  e l e m e n t  i n  l a n g u a g e  t h a t  
more  c l o s e l y  p a r a l l e l s  t h e  g e n e r a l  t h e f t  p r o v i s i o n s .  See  
AS 1 1 . 4 6 . 1 0 0 ( 1 ) .  W h i l e  t h e  d e f i n i t i o n  o f  " i n t e n t  t o  d e p r i v e "  
(AS 1 1 . 4 6 . 9 9 0 ( 2 ) )  i s  b r o a d  e n o u g h  t o  i n c l u d e  c o n d u c t  i n c l u d e d  

w i t h i n  t h e  d e f i n i t i o n  o f  " i n t e n t  t o  a p p r o p r i a t e "  (AS 1 1 . 4 6 . -  
9 9 0 ( 1 ) ) ,  i t  i s  p r e f e r a b l e  t o  c l o s e l y  p a r a l l e l  t h e  g e n e r a l  
l a n g u a g e  o f  t h e  t h e f t  s t a t u t e s  i n  t h e  C o n c e a l m e n t  o f  M e r c h a n ­
d i s e  s t a t u t e .

T h e  s e c o n d  c h a n g e  i s  t o  p r o v i d e  t h a t  t h e  c o n c e a l m e n t  o f  
an y  f i r e a r m ,  r e g a r d l e s s  o f  v a l u e ,  i s  a  c l a s s  C f e l o n y .  T h i s  
a m en d m en t  i s  i n t e n d e d  t o  c o n f o r m  t h e  C o n c e a l m e n t  o f  M e r c h a n d i s e  
s t a t u t e  w i t h  t h e  g e n e r a l  t h e f t  s t a t u t e s  w h ic h  p r o v i d e  t h a t  t h e  
t h e f t  o f  any  f i r e a r m  i s  a  c l a s s  C f e l o n y .  S e e , AS 1 1 . 4 6 . -  
1 3 0 ( a )  (2) .

S e e  a l s o  TD I I I ,  4 2 - 4 3 .

C R O S S  REFERENCES

D e f i n i t i o n  o f  " i n t e n t i o n a l l y , "  " k n o w i n g l y "  -  AS 1 1 . 8 1 . -  
9 0 0 ( a )

D e f i n i t i o n  o f  " d e p r i v e "  -  AS 1 1 . 4 6 . 9 9 0
D e t e r m i n a t i o n  o f  v a l u e ;  a g g r e g a t i o n  o f  a m o u n t s  -  AS 1 1 . -

4 6 . 9 8 0
O f f e n s e s  d e f i n e d  by a g e  o r  v a l u e  -  AS 1 1 . 8 1 . 6 1 5
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REMOVAL OF IDENTIFICATION 
MARKS; UNLAWFUL POSSESSION

NEW CRIMINAL CODE

S e c .  1 1 . 4 6 . 2 6 0 .  REMOVAL OF IDENTIFICATION MARKS. (a )  A 

p e r s o n  c o m m i t s  t h e  c r i m e  o f  r e m o v a l  o f  i d e n t i f i c a t i o n  m a r k s  i f ,  

w i t h  i n t e n t  t o  c a u s e  i n t e r r u p t i o n  t o  t h e  o w n e r s h i p  o f  a n o t h e r ,  

t h e  p e r s o n  d e f a c e s ,  e r a s e s ,  o r  o t h e r w i s e  a l t e r s  o r  a t t e m p t s  t o  

d e f a c e ,  e r a s e ,  o r  o t h e r w i s e  a l t e r  a n y  s e r i a l  number  o r  i d e n t i ­

f i c a t i o n  m a r k  p l a c e d  o r  i n s c r i b e d  on  a p r o p e l l e d  v e h i c l e ,  

b i c y c l e ,  f i r e a r m ,  m o v a b l e  o r  i m m o v a b l e  c o n s t r u c t i o n  t o c l  o r  

e q u i p m e n t ,  a p p l i a n c e ,  m e r c h a n d i s e ,  o r  o t h e r  a r t i c l e  o r  i t s

c o m p o n e n t  p a r t s .

(b) R em o v a l  o f  i d e n t i f i c a t i o n  m a r k s  i s

(1) a c l a s s  C f e l o n y  i f  t h e  v a l u e  o f  t h e  p r o p e r t y  on  

w h ic h  t h e  s e r i a l  n u m b e r  o r  i d e n t i f i c a t i o n  m ark  a p p e a r e d  i s  $500 

o r  m o re ;

(2) a  c l a s s  A m i s d e m e a n o r  i f  t h e  v a l u e  o f  t h e

p r o p e r t y  on  w h i c h  t h e  s e r i a l  n u m b e r  o r  i d e n t i f i c a t i o n  m ark

a p p e a r e d  i s  $50  o r  m o re  b u t  l e s s  t h a n  $ 5 0 0 ;

(3) a c l a s s  B m i s d e m e a n o r  i f  t h e  v a l u e  o f  t h e

p r o p e r t y  on w h i c h  t h e  s e r i a l  n u m b e r  o r  i d e n t i f i c a t i o n  m ark

a p p e a r e d  i s  l e s s  t h a n  $ 5 0 .  (§ 4 ,  c h .  166 SLA 1978)

S e c .  1 1 . 4 6 . 2 7 0 .  UNLAWFUL POSSESSION. (a) A p e r s o n  

c o m m i t s  t h e  c r i m e  o f  u n l a w f u l  p o s s e s s i o n  i f  t h e  p e r s o n

p o s s e s s e s  a p r o p e l l e d  v e h i c l e ,  b i c y c l e ,  f i r e a r m ,  m o v a b l e  o r  

im m o v ab le  c o n s t r u c t i o n  t o o l  o r  e q u i p m e n t ,  a p p l i a n c e ,

AS 1 1 . 4 6 . 2 6 0 ,  1 1 . 4 6 . 2 7 0

3 -1 1 4



m e r c h a n d i s e  o r  o t h e r  a r t i c l e  o r  i t s  c o m p o n e n t  p a r t s  k n o w i n g  

t h a t  t h e  s e r i a l  n u m b e r  o r  i d e n t i f i c a t i o n  m a rk  p l a c e d  on  i t  by  

t h e  m a n u f a c t u r e r  o r  o w n e r  f o r  t h e  p u r p o s e  o f  i d e n t i f i c a t i o n  h a s  

b e e n  d e f a c e d ,  e r a s e d ,  o r  o t h e r w i s e  a l t e r e d  w i t h  t h e  i n t e n t  o f  

c a u s i n g  i n t e r r u p t i o n  t o  t h e  o w n e r s h i p  o f  a n o t h e r .

(b) U n l a w f u l  p o s s e s s i o n  i s

(1) a  c l a s s  C f e l o n y  i f  t h e  v a l u e  o f  t h e  p r o p e r t y  on  

w h i c h  t h e  s e r i a l  n u m b e r  o r  i d e n t i f i c a t i o n  m a r k  a p p e a r e d  i s  $500  

o r  m ore ;

(2) a  c l a s s  A m i s d e m e a n o r  i f  t h e  v a l u e  o f  t h e

p r o p e r t y  on w h i c h  t h e  s e r i a l  n u m b e r  o r  i d e n t i f i c a t i o n  m a r k

a p p e a r e d  i s  $50 o r  m o r e  b u t  l e s s  t h a n  $ 5 0 0 ;

(3) a  c l a s s  B m i s d e m e a n o r  i f  t h e  v a l u e  o f  t h e

p r o p e r t y  on w h i c h  t h e  s e r i a l  n u m b e r  o r  i d e n t i f i c a t i o n  m a r k

a p p e a r e d  i s  l e s s  t h a n  $ 5 0 .  (§ 4 ,  c h .  166 SLA 1978)

PRIOR CRIMINAL CODE -  None .

COMMENTARY

Trom S e n a t e  J o u r n a l  S u p p .  No. 4 7 ,  a t  4 0 -41  ( J u n e  1 2 ,  
1978) :

The c r i m e  o f  r e m o v a l  o f  i d e n t i f i c a t i o n  m a r k s  p r o h i b i t s  t h e  
d e f a c i n g ,  e r a s i n g  o r  t h e  a l t e r i n g  o f  a  s e r i a l  num ber  o r  i d e n t i ­
f i c a t i o n  mark  " w i t h  i n t e n t  t o  c a u s e  i n t e r r u p t i o n  t o  t h e  o w n e r ­
s h i p  o f  a n o t h e r . "  T h e  i n t e n t  e l e m e n t  p r e v e n t s  c o n v i c t i o n  o f  
p e r s o n s  who a l t e r  t h e i r  own p r o p e r t y .

The c r i m e  o f  u n l a w f u l  p o s s e s s i o n  p r o h i b i t s  t h e  p o s s e s s i o n  
o f  p r o p e r t y  " k n o w i n g  t h a t  t h e  s e r i a l  n u m b e r  o r  i d e n t i f i c a t i o n  
m ark  . . .  h a s  b e e n  e r a s e d ,  a l t e r e d ,  c h a n g e d  o r  rem oved  w i t h  t h e  
i n t e n t  o f  c a u s i n g  i n t e r r u p t i o n  t o  o w n e r s h i p  o f  a n o t h e r . "  T h e r e  
s h o u l d  b e  few  p r o b l e m s  i n  c o n v i n c i n g  a  j u r y  t h a t  a  p e r s o n  
d i s c o v e r e d ,  f o r  e x a m p l e ,  w i t h  t e n  t e l e v i s i o n  s e t s  i n  h i s  
b a s e m e n t ,  a l l  w i t h  t h e i r  s e r i a l  n u m b e r s  r e m o v e d ,  p o s s e s s e d  t h a t  
p r o p e r t y  k n o w in g  i t  h a d  b e e n  a l t e r e d  w i t h  t h e  i n t e n t  t o  c a u s e  
i n t e r r u p t i o n  t o  t h e  o w n e r s h i p  o f  a n o t h e r .

See a l s o  TD I I I ,  4 6 - 4 7 .
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CROSS REFERENCES

D e f i n i t i o n  o f  " p r o p e l l e d  v e h i c l e , "  " f i r e a r m , "  " p o s s e s s "  -  
AS 1 1 . 8 1 . 9 0 0 ( b )

D e f i n i t i o n  o f  " i n t e n t i o n a l l y , "  " k n o w i n g l y "  -  AS 1 1 . 8 1 .  — 
9 0 0 ( a )

T h e f t  by d e c e p t i o n  -  AS 1 1 . 4 6 . 1 8 0
D e t e r m i n a t i o n  o f  v a l u e ;  a g g r e g a t i o n  o f  a m o u n t s  -  AS 1 1 . -

4 6 . 9 8 0
O f f e n s e s  d e f i n e d  by a g e  o r  v a l u e  -  AS 1 1 . 8 1 . 6 1 5
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AS 1 1 . 4 6 . 2 8 0  

ISSUING A BAD CHECK

S e c .  1 1 . 4 6 . 2 8 0 .  ISSUING A BAD CHECK. (a )  A p e r s o n  

c o m m i t s  t h e  c r i m e  o f  i s s u i n g  a b a d  c h e c k  i f  t h e  p e r s o n  i s s u e s  a 

c h e c k  k now ing  t h a t  i t  w i l l  n o t  b e  h o n o r e d  b y  t h e  d r a w e e .

(b) I n  a  p r o s e c u t i o n  u n d e r  t h i s  s e c t i o n ,  i t  i s  p r i m a

f a c i e  e v i d e n c e  t h a t  t h e  d r a w e r  knew t h e  c h e c k  w o u ld  n o t  be  

h o n o r e d  by t h e  d r a w e e  i f

(1) p a y m e n t  o f  t h e  c h e c k  w a s  r e f u s e d  by t h e  d r a w e e  

f o r  l a c k  o f  u n d s  u p o n  p r e s e n t a t i o n  w i t h i n  30 d a y s  a f t e r  i s s u e ,  

a n d  t h e  d r a w e r  f a i l e d  t o  make f u l l  s a t i s f a c t i o n  o f  t h e  a m o u n t  

d u e  w i t h i n  15 d a y s  a f t e r  n o t i c e  o f  d i s h o n o r  was d e p o s i t e d  a s  

f i r s t  c l a s s  m a i l ,  a d d r e s s e d  t o  t h e  d r a w e r  a t  t h e  a d d r e s s

a p p e a r i n g  on t h e  d i s h o n o r e d  c h e c k  o r  t h e  d r a w e r ' s  l a s t  known

a d d r e s s ;  o r

(2) t h e  d r a w e r  had  no a c c o u n t  w i t h  t h e  d r a w e e  a t  t h e  

t i m e  t h e  c h e c k  w as  i s s u e d .

(c ) I n  t h i s  s e c t i o n ,

(1) " a m o u n t  d u e "  m eans  t h u  f a c e  am o u n t  o f  t h e  

d i s h o n o r e d  c h e c k  p l u s  a l l  c o s t s  and  p r o t e s t  f e e s  a s s e s s e d  by  

t h e  d r a w e e ;

(2) " c h e c k "  m eans  a d r a f t ,  c h e c k ,  o r  s i m i l a r  s i g h t  

o r d e r  f o r  t h e  p a y m e n t  o f  money, b u t  d o e s  n o t  i n c l u d e  a  p o s t ­

d a t e d  c h e c k  o r  a  p r o m i s s o r y  n o t e :

(3) a  p e r s o n  " i s s u e s "  a c h e c k  when  a s  a  d r a w e r  t h e  

p e r s o n  d e l i v e r s  i t  o r  c a u s e s  i t  t o  b e  d e l i v e r e d  t o  a  p e r s o n  who

NEW CRIMINAL CODE

3 -1 1 7



t h e r e b y  a c q u i r e s  a r i g h t  a g a i n s t  t h e  d r a w e r  w i t h  r e s p e c t  t o  t h e  

c h e c k ;  a  p e r s o n  who d r a w s  a c h e c k  w i t f i  t h e  i n t e n t  t h a t  i t  b e  s o  

d e l i v e r e d  i s  c o n s i d e r e d  t o  h a v e  i s s u e d  i t  i f  t h e  d e l i v e r y  

o c c u r s .

(d) I s s u i n g  a  bad  c h e c k  i s

(1)  a  c l a s s  B f e l o n y  i f  t h e  f a c e  am oun t  o f  t h e  c h e c k  

i s  $ 2 5 , 0 0 0  o r  m o r e ;

(2 )  a  c l a s s  C f e l o n y  i f  t h e  f a c e  am ount  o f  t h e  c h e c k

i s  $500 o r  m ore  b u t  l e s s  t h a n  $ 2 5 , 0 0 0 ;

(3)  a  c l a s s  A m i s d e m e a n o r  i f  t h e  f a c e  a m o u n t  o f  t h e

c h e c k  i s  $50 o r  m ore  b u t  l e s s  t h a n  $ 5 0 0 ;

(4)  a  c l a s s  B m i s d e m e a n o r  i f  t h e  f a c e  a m o u n t  o f  t h e

c h e c k  i s  l e s s  t h a n  $ 5 0 .  (§ 4 ,  c h .  166 SLA 1978)

PRIOR CRIMINAL CODE

S e c .  1 1 . 2 0 . 2 1 0 .  ISSUING CHECKS WITHOUT FUNDS OR CREDIT. 
A p e r s o n  i s  g u i l t y  o f  a m i s d e m e a n o r  a n d  upon c o n v i c t i o n  i s
p u n i s h a b l e  by  a t i n e  o f  n o t  m o r e  t h a n  $1 , 0 0 0 ,  o r  by  i m p r i s o n ­
ment  f o r  n o t  m o re  t h a n  o n e  y e a r ,  o r  by  b o t h ,  i f  he

(1)  m a k e s ,  d r a w s ,  u t t e r s ,  o r  d e l i v e r s  a c h e c k ,  d r a f t  
o r  o r d e r  d ra w n  u p o n  a ban k  o r  o t h e r  d e p o s i t o r y ,  f o r  p a y m e n t  o f  
money, k n o w i n g  a t  t h e  t i m e  o f  t h e  m a k i n g ,  d r a w i n g ,  u t t e r i n g  o r  
d e l i v e r i n g  t h a t  t h e  m a k e r  o r  d r a w e r  d o e s  n o t  h a v e  s u f f i c i e n t  
f u n d s  o r  c r e d i t  w i t h  t h e  b a n k  o r  o t h e r  d e p o s i t o r y  f o r  i t s  
p a y m e n t  i n  f u l l ,  upon  p r e s e n t a t i o n ,  a n d  w i t h o u t  i n f o r m i n g  t h e  
p a y e e  o r  t h e  p e r s o n  t o  whom i t  i s  d e l i v e r e d ,  a t  t h e  t i m e  o f  t h e  
m a k i n g ,  u t t e r i n g ,  d r a w i n g  o r  d e l i v e r y  o f  i t ,  t h a t  t h e  p e r s o n
m a k i n g ,  d r a w i n g ,  u t t e r i n g  o r  d e l i v e r i n g  t h e  c h e c k ,  d r a f t  o r  
o r d e r  d o e s  n o t  h a v e  s u f f i c i e n t  f u n d s  o r  c r e d i t  w i t h  t h e  b a n k  o r  
o t h e r  d e p o s i t o r y  f o r  i t s  p a y m e n t  i n  f u l l ,  upon p r e s e n t a t i o n ,  o r

(2) h a s  f u n d s  o r  c r e d i t s  a t  t h e  t i m e  h e  m a k e s ,
d r a w s ,  u t t e r s ,  o r  d e l i v e r s  a c h e c k ,  d r a f t  o r  o r d e r  s u f f i c i e n t
f o r  i t s  p a y m e n t ,  b u t  who h a s  k n o w i n g l y  d r a w n ,  m ade ,  u t t e r e d  o r
d e l i v e r e d  o t h e r  c h e c k s ,  d r a f t s  o r  o r d e r s  w h i c h ,  i f  p r e s e n t e d  i n  
due  c o u r s e ,  w o u l d  e x h a u s t  t h e  f u n d s  o r  c r e d i t s ;  o r

(3 )  knows a t  t h e  t i m e  h e  m a k e s ,  d r a w s ,  u t t e r s  o r
d e l i v e r s  a c h e c k ,  d r a f t  o r  o r d e r ,  t h a t  f o r  o t h e r  r e a s o n s  t h e
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f u n d s  o r  c r e d i t s  w i l l  b e  e x h a u s t e d  by  t h e  t i m e  c h e c k ,  d r a f t  o r  
o r d e r  i s  p r e s e n t e d ;  o r

(4) k n o w i n g l y ,  a f t e r  d r a w i n g ,  m a k i n g ,  u t t e r i n g  o r  
d e l i v e r i n g  a c h e c k ,  d r a f t  o r  o r d e r ,  e x h a u s t s  by a n y  means  t h e  
f u n d s  o r  c r e d i t s  u p o n  w h i c h  t h e  c h e c k ,  d r a f t  o r  o r d e r  i s  d raw n  
b e f o r e  i t  i s  p r e s e n t e d  f o r  p a y m e n t .

S e c .  1 1 . 2 0 . 2 2 0 .  EVIDENCE OF KNOWLEDGE OF INSUFFICIENT 
FUNDS. The m a k i n g ,  d r a w i n g ,  u t t e r i n g ,  o r  d e l i v e r i n g  o f  a 
c h e c k ,  d r a f t ,  o r  o r d e r ,  p a y m e n t  o f  w h i c h  i s  r e f u s e d  by t h e  
d r a w e e ,  i s  p r i m a  f a c i e  e v i d e n c e  o f  k n o w l e d g e  o f  i n s u f f i c i e n t  
f u n d s  o r  c r e d i t  w i t h  t h e  b a n k  o r  o t h e r  d e p o s i t o r y ,  a g a i n s t  t h e  
m a k e r  o r  d r a w e r ,  i f  t h e  m a k e r  c r  d r a w e r  h a s  n o t  p a i d  t h e  d r a w e e  
t h e  a m o u n t  d u e  w i t h  c o s t  a n d  p r o t e s t  f e e s ,  w i t h i n  two d a y s  
a f t e r  r e c e i v i n g  n o t i c e  t h a t  t h e  c h e c k ,  d r a f t  o r  o r d e r  h a s  n o t  
b e e n  p a i d  by t h e  d r a w e e .

S e e  a l s o , AS 1 1 . 2 0 . 2 3 0 ,  D r a w i n g  a  c h e c k  w i t h  i n s u f f i c i e n t  
f u n d s ;  AS 1 1 . 2 0 . 2 4 0 ,  P u n i s h m e n t  f o r  v i o l a t i o n  o f  § 230 o f  t h i s  
c h a p t e r ;  AS 1 1 . 2 0 . 2 5 0 ,  E v i d e n c e  o f  i n t e n t  t o  d e f r a u d .

COMMENTARY

From S e n a t e  J o u r n a l  ~ u p p .  No. 4 7 ,  a t  41 ( J u n e  1 2 ,  1 9 7 8 ) :

T h e  c r i m e  o f  i s s u i n g  a b a d  c h e c k  i s  c o m m i t t e d  when a 
p e r s o n  i s s u e s  ( d e f i n e d  i n  s u b s e c t i o n  (c) ( 3 ) )  a  c h e  k ( d e f i n e d  
i n  s u b s e c t i o n  (c) ( 2 ) )  k n o w i n g  t h a t  i t  w i l l  n o t  b e  h o n o r e d  by 
t h e  d r a w e e .  The p e n a l t y  f o r  i s s u i n g  a  b a d  c h e c k  p a r a l l e l s  t h e  
g e n e r a l  t h e f t  p r o v i s i o n s  a n d  i s  b a s e d  on t h e  f a c e  v a l u e  o f  t h e  
c h e c k .

U n d e r  s u b s e c t i o n  (b) , t h e  s t a t e  m e e t s  i t s  i n i t i a l  b u r d e n  
o f  p r o v i n g  k n o w l e d g e  i f  i t  shows  t h a t  t h e  i s s u e r  o f  t h e  b a d  
c h e c k  h a d  no a c c o u n t  w i t h  t h e  d r a w e e  a t  t h e  t i m e  t h e  c h e c k  was 
i s s u e d  o r  t h a t  t h e  d r a w e e  r e f u s e d  t h e  c h e c k  w i t h i n  30 d a y s  o f  
i s s u e  a n d  t h e  d r a w e r  o f  t h e  c h e c k  f a i l e d  t o  make  f u l l  s a t i s ­
f a c t i o n  w i t h i n  15 d a y s  a f t e r  n o t i c e  o f  d i s h o n o r  was s e n t  t o  
h im .

Gee a l s o  TD V, 2 8 - 3 1 .

C R O S S  R E F E R E N C E S

D e f i n i t i o n  o f  " k n o w i n g l y "  -  AS 1 1 . 8 1 . 9 0 0 ( a )
T h e f t  by d e c e p t i o n  -  AS 1 1 . 4 6 . 1 8 0
D e t e r m i n a t i o n  o f  " v a l u e " ;  a g g r e g a t i o n  o f  a m o u n t s  -  AS 1 1 . -

4 6 . 9 8 0
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AS 1 1 . 4 6 . 2 8 5 ,  1 1 . 4 6 . 2 9 0

FRAUDULENT USE OF A CREDIT CARD;
OBTAINING A CREDIT CARD BY FRAUDULENT MEANS

NEW CRIMINAL CODE

S e c .  1 1 . 4 6 . 2 8 5 .  FRAUDULENT USE OF A CREDIT CARD. ( a )  A 

p e r s o n  c o m m i t s  t h e  c r i m e  o f  f r a u d u l e n t  u s e  o f  a  c r e d i t  c a r d  i f ,

w i t h  i n t e n t  t o  d e f r a u d ,  t h e  p e r s o n  u s e s  a c r e d i t  c a r d  t o  o b t a i n

p r o p e r t y  o r  s e r v i c e s  w i t h  k n o w l e d g e  t h a t

(1) t h e  c a r d  i s  s t o l e n  o r  f o r g e d ;

(2)  t h e  c a r d  i s  e x p i r e d  o r  h a s  b e e n  r e v o k e d  o r

c a n c e l l e d ;  o r

(3)  f o r  a n y  o t h e r  r e a s o n  t h a t  p e r s o n ' s  u s e  o f  t h e

c a r d  i s  u n a u t h o r i z e d  by  e i t h e r  t h e  i s s u e r  o r  t h e  p e r s o n  t o  whom 

t h e  c r e d i t  c a r d  i s  i s s u e d .

( b )  F r a u d u l e n t  u s e  o f  a  c r e d i t  c a r d  i s

(1 )  a  c l a s s  C f e l o n y  i f  t h e  v a l u e  o f  t h e  p r o p e r t y  o r  

s e r v i c e s  o b t a i n e d  i s  $500 o r  m o r e ;

(2)  a c l a s s  A m i s d e m e a n o r  i f  t h e  v a l u e  o f  t h e

p r o p e r t y  o r  s e r v i c e s  o b t a i n e d  i s  $50 o r  m ore  b u t  l e s s  t h a n  

$500 ;

(3) a c l a s s  B m i s d e m e a n o r  i f  t h e  v a l u e  o f  t h e

p r o p e r t y  o r  s e r v i c e s  o b t a i n e d  i s  l e s s  t h a n  $ 5 0 .  (§ 4 ,  c h .  166

SLA 1978)

S e c .  1 1 . 4 6 . 2 9 0 .  OBTAINING A CREDIT CARD BY FRAUDULENT

MEANS. (a) A p e r s o n  c o m m i t s  t h e  c r i m e  o f  o b t a i n i n g  a c r e d i t  

c a r d  by  f r a u d u l e n t  means  i f
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(1) t h e  p e r s o n  b u y s  a c r e d i t  c a r d  f r o m  a p e r s o n

o t h e r  t h a n  t h e  i s s u e r  o r ,  a s  o t h e r  t h a n  t h e  i s s u e r ,  t h e  p e r s o n

s e l l s  a c r e d i t  c a r d ;

(2) w i t h  i n t e n t  t o  d e f r a u d ,  t h e  p e r s o n  o b t a i n s

c o n t r o l  o f  a c r e d i t  c a r d  a s  a  s e c u r i t y  f o r  d e b t ;  o r

(3) w i t h  i n t e n t  t o  d e f r a u d ,  t h e  p e r s o n  m a k es  a  f a l s e

s t a t e m e n t  i n  an a p p l i c a t i o n  f o r  a  c r e d i t  c a r d .

(b) O b t a i n i n g  a  c r e d i t  c a r d  by f r a u d u l e n t  m e an s  u n d e r

( a ) (1) o r  (2)  o f  t h i s  s e c t i o n  i s  a c l a s s  C f e l o n y .  O b t a i n i n g  a

c r e d i t  c a r d  by  f r a u d u l e n t  m e an s  u n d e r  ( a ) (3)  o f  t h i s  s e c t i o n  i s  

a c l a s s  A m i s d e m e a n o r .  (§ 4 ,  c h .  166 SLA 1978)

PRIOR CRIMINAL CODE

S e e  f o r m e r  AS 1 1 . 2 2 ,  A l a s k a  C r e d i t  C a r d  C r i m e s  A c t .  

COMMENTARY

From S e n a t e  J o u r n a l  S u p p .  No.  4 7 ,  a t  4 1 - 4 2  ( J u n e  1 2 ,  
1978)  :

O b t a i n i n g  p r o p e r t y  o r  s e r v i c e s  t h r o u g h  t h e  u n a u t h o r i z e d  
u s e  o f  a  c r e d i t  c a r d  i s  p r o s c r i b e d  i n  AS 1 1 . 4 6 . 2 8 5 .  P e n a l t i e s  
f o r  t h e  p r o h i b i t e d  c o n d u c t  p a r a l l e l  t h o s e  p r o v i d e d  f o r  t h e f t .  
H o w e v e r ,  b e c a u s e  i t  i s  h i g h l y  u n l i k e l y  t h a t  t h e  f r a u d  w i l l  
i n v o l v e  $ 2 5 , 0 0 0 ,  B f e l o n y  p e n a l t i e s  a r e  n o t  p r o v i d e d .  N o t e  
t h a t  a m o u n t s  o b t a i n e d  p u r s u a n t  t o  o n e  c o u r s e  o f  c o n d u c t  may b e  
a g g r e g a t e d  i n  d e t e r m i n i n g  t h e  d e g r e e  o f  t h e  c r i m e .  S e e  
AS 1 1 . 4 6 . 9 8 0 ,  i n f r a .

The c r i m e  o f  o b t a i n i n g  a c r e d i t  c a r d  by f r a u d u l e n t  m eans  
s p e c i f i e s  t h r e e  f o r m s  o f  u n l a w f u l  a c t s  i n v o l v i n g  c r e d i t  c a r d s .  
The  p e n a l t y  f o r  t h e  c o n d u c t  d e s c r i b e d  i n  s u b s e c t i o n  ( a ) (1)  a n d
(2) i s  a  c l a s s  C f e l o n y ,  w h i l e  A m i s d e m e a n o r  p e n a l t i e s  a r e  
p r o v i d e d  f o r  v i o l a t i o n  o f  s u b s e c t i o n  ( a ) ( 3 ) .

S e e  a l s o  TD V, 5 3 - 5 6 .

CROSS REFERENCES

D e f i n i t i o n  o f  " i n t e n t  t o  d e f r a u d , "  " o b t a i n "  -  AS 1 1 . 4 6 . 9 9 0
D e f i n i t i o n  o f  " c r e d i t  c a r d , "  " p r o p e r t y , "  " s e r v i c e s "

AS 1 1 . 8 1 . 9 0 0 ( b )
D e f i n i t i o n  o f  " k n o w i n g l y "  -  AS 1 1 . 8 1 . 9 0 0 ( a )
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House Judiciary Commit tee

State Capitol, Room 120 
Juneau, Alaska 99801-1182 

(907) 465-4990

Sponsor Statement HB 240 
“An Act relating to brewery and brew pub licensing”

The Brewers Guild of Alaska represents six breweries and five brewpubs operating in the 
state of Alaska. We are a growing industry that employs hundreds of Alaskans. The 
Brewers Guild is united in this bill in an effort to foster more equitable competition with 
breweries and brewpubs from outside of Alaska, while not harming small breweries in 
Alaska. In the State o f  Alaska, brewpubs and brewery licenses are exclusive licenses 
with different competitive markets, although the regular citizen sees no difference in 
these entities. Both Brewpubs and Brewery Licensees benefit from this bill, but if any of 
the core content is changed, then there will be an inequitable competitive landscape for 
either the breweries or the brewpubs.

Brewpubs are legally restricted to sell to consumers for consumption on their licensed 
premises and, with limitations, to consumers for off-premise consumption and to all other 
licensees through a distributor. Breweries are legally restricted to sell their product for 
off-site consumption whether to consumers, wholesalers or other licensees; breweries are 
also allowed tc provide free samples of their product. The proposed legislation is a 
compromise between these licensees in order to improve the competitive environments of 
brewpubs and breweries, while not creating a significant impact on the competitive 
environments of other interested licensees, such as dispensary license owners and 
distributors.

This legislation increases the amount of beer a brewpub can produce (often referred to as 
the “production cap”) from 150,000 gallons to 465,000 gallons. This cap is based upon 
the typical industry definition of the top level of production of a “microbrewery.” In 
addition, this legislation increases the amount of beer a brewpub can sell to a licensed 
wholesaler from 15,000 gallons to 37,000 gallons. Outside brewpubs do not have a cap 
on the amount of beer they can sell in Alaska.

Current law allows breweries to provide free samples of their products. This legislation 
allows breweries to also charge for samples as is now common in tasting rooms in other 
states. Although there have been concerns voiced that this allows breweries to act as 
“taverns”, this legislation includes restrictions that will differentiate the tasting rooms 
from the “tavern” concept, such as limited on-premise sales of only their beer, restricted 
hours of operation and a well-defined environment. The sale of samples allows breweries 

help defray the costs of on-premise sampling while still providing the promotional and 
•ational aspects of product sampling.
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Juneau, Alaska 99801-1182 

(907)466-4990House Judiciary Commit tee

Sponsor Statement HB 240 
“An Act relating to brewery and brew pub licensing”

The Brewers Guild of Alaska represents six breweries and five brewpubs operating in the 
state of Alaska. We are a growing industry that employs hundreds of Alaskans. The 
Brewers Guild is united in this bill in an effort to foster more equitable competition with 
breweries and brewpubs from outside of Alaska, while not harming small breweries in 
Alaska. In the State of Alaska, brewpubs and brewery licenses are exclusive licenses 
with different competitive markets, although the regular citizen sees no difference in 
these entities. Both Brewpubs and Brewery Licensees benefit from this bill, but if any of 
the core content is changed, then there will be an inequitable competitive landscape for 
either the breweries or the brewpubs.

Brewpubs are legally restricted to sell to consumers for consumption on their licensed 
premises and, with limitations, to consumers for off-premise consumption and to all other 
licensees through a distributor. Breweries are legally restricted to sell their product for 
off-site consumption whether to consumers, wholesalers or other licensees; breweries are 
also allowed to provide free samples of their product. The proposed legislation is a 
ccmpromise between these licensees in order to improve the competitive environments of 
brewpubs and breweries, while not creating a significant impact on the competitive 
environments of other interested licensees, such as dispensary license owners and 
distributors.

This legislation increases the amount of beer a brewpub can produce (often referred to as 
the "production cap”) from 150,000 gallons to 465,000 gallons. This cap is based upon 
the typical industry definition of the top level of production of a “microbrewery.” In 
addition, this legislation increases the amount of beer a brewpub can sell to a licensed 
wholesaler from 15,000 gallons to 37.000 gallons. Outside brewpubs do not have a cap 
on the amount of beer they can sell in Alaska.

Current law allows breweries to provide free samples of their products. This legislation 
allows breweries to also charge for samples as is now common in tasting rooms in other 
states. Although there have been concerns voiced that this allows breweries to act as 
“taverns”, this legislation includes restrictions that will differentiate the tasting rooms 
from the “tavern” concept, such as limited on-premise sales of only their beer, restricted 
hours of operation and a well-defined environment. The sale of samples allows breweries 
to help defray the costs of on-premise sampling while still providing the promotional and 
educational aspects of product sampling.



Finally, this legislation allows brewpubs in Anchorage and Fairbanks to self-distribute up 
to 200 barrels of beer per year. Under current law, brewpubs are required to use a 
wholesaler to distribute any beer off-premise. However, sales at this level are not 
necessarily profitable for the wholesaler, so it is difficult for a brewpub to initially get its 
product to the market. This change could potentially eliminate a competitive advantage to 
breweries in smaller communities in our state, thus the limitation of a population of 
75,000 has been put in place to not harm the smallest of breweries.

The Brewers Guild is in support of this bill in its entirety.



r

Gary J. Klopfer
Member Manager/Owner 
Phone: (907)561-2274 
Fax: (907) 563-9354

March 28, 2006

House Labor & Commerce Committee Members 

Re: HB 240 -  Brewery & Brewpub Licensing

Dear Committee Members;

I am writing -his letter in support of HB 240 and asking for your support of this bill.

Oui fledgling brewing industry in Alaska has gone through many changes in the last ten years and this new 
legislation will continue to support our industry. As an industry, we employ hundreds of Alaskans, we pay 
ten of thousands of dollars in taxes, we buy millions of dollars in suppliers from Alaskan vendors and we 
have spent millions of dollars in construction and renovation costs for our establishments in Alaska. We 
have accomplished this in just the last ten years and I might add without any state subsidies or hand outs! All 
we ask for our industry is to be treated fairly and equitably considering our financial impact on the 
communities where we live.

As an industry, we formed the Brewers Guild of Alaska (BGA), to work together (breweries and brewpubs) 
on issues that we feel are in our best interest and in the interest of the citizens and the economy of Alaska. 
The BGA wholeheartedly supports this bill and I hope that you will support it also.

Thank you for your time and if you have any questions, please call me or email me at giklopfer@msn.com.

Sincerely.

0 X h t fa

I l l  West Tnird Avenue, Anchorage. AJaska 99501 (907) 277-77?,7 www.Hb.skabeers.com

mailto:giklopfer@msn.com
http://www.Hb.skabeers.com


Craig J o h n s o n
f r

From:
Sent:
To:
Subject:

Ben M illstein/KO DIAK ISLAND B R E W IN G  C O  [bm ills® ak.net] 
Tuesday, March 28, 2006 2:00 PM  
Craig Johnson 
H B 240

G r e e t i n g s  t o  a l l  i n t e r e s t e d  p e r s o n s ,

A s  a  m e m b e r  o f  t h e  B r e w e r ’ s  G u i l d  o f  A l a s k a  r u n n i n g  t h e  K o d i a k  I s l a n d  B r e w i n g  C o m p a n y ,  
L L C .  I  w o u l d  l i k e  t o  e x p r e s s  m y  s u p p o r t  f o r  H B 2 4 0 .  T h e  G u i l d  h a s  w o r k e d  l o n g  a n a  h a r d  t o  
a r r i v e  a t  a  b i l l  t h a t  w e  c a n  a l l  s u p p o r t ,  a n d  t h a t  w e  b e l i e v e  a d d r e s s e s  t h e  c o n c e r n s  o f  
b u s i n e s s e s  o u t s i d e  o u r  g u i l d .  W h a t  w e  p r o p o s e  i s  i n  n o  w a y  u n u s u a l  w h e n  o t h e r  s t a t e  l a w s  
a r e  e x a m i n e d .  P l e a s e  s u p p o r t  t h i s  b i l l ,  a n d  f e e l  f r e e  t o  c a l l  m e  i f  y o u  h a v e  a n y  
q u e s t i o n s  a b o u t  i t .

T h a n k  y o u ,

B e n  M i l l s t e i n  
M a n a g e r ,
K o d i a k  I s l a n d  B r e w i n g  C o .  L L C

1
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4/14/06

Representative Lesl McGuire 
d ia lr , House Judicial 
State Capitol, Room 110 
Juneau, AK 99601-1182
RE: HB 240, Brewery ft Brewpub Licenses
Dear Representative K Gulra:
The above referenced util w tl change alcohol licensing laws tor Brewers and Brewpubs. I t  also does away 
with the three-tier system  which defines types of licenses in Alaska.
We have met with the Brewers and Brewpubs and decided In order for the majority (Beverage Dispensary 
Ucenses) to  agree with the bill, BDL's should also benefit from the licensing changes.
The Anchorage CHARR board members agreed to compromise with the following:
36 ounces for sa le a t Breweries 
Closing a t 8pm tor Breweries
Delete “tasting rooms' or “rooms' from the bill and replace with llcers-:d establishments 
Insert amendment (below) to benefit BDL's
Recommended language by the Anchorage CHARR board to read a s follows:
Notwithstanding (a) and (b) of this section, a beverage dispensary licensee or a licensee's 
agent or employs  ̂or a holder of a general wholesale, wholesale mad beverage and wtna 
Hceneaaa by non-rasMant brewer or th a  agent or employees of these licensees may provide, 
without charge any customer a small sample of beer or wine for promotional purposes.

I t  was our u r jrstandlng throughout our negotiations with tha brewpubs this would be Induded in the bill. 
I t  has been brought to our attention there Is denial by the brewpubs a* supporting this amendment and 
the wholesalers have now backed off on pushing the amendment forward. Frankly, we are tired of the 
less than honorable approach this group has exhibited throughout the negotiations. We never would have 
met with the brewpubs and breweries If we knew this was the end goal. If the above amendment is not 
Included in HB240, Anchorage CHARR wilt oppose thks Mil.
The Issue is simplistic: I f  the Brewpubs want to brew more beer they should apply tor a brewer's license.
If the Breweries want to sell individual beer they should apply tor a toll beverage dispensary license, Wa 
have heard the brewpub and brewery excuses and know they are unsubstantiated.
The reality Is; I t  Is cheaper and easier to change licensing legislation than It is to purchase the proper 
license to accomplish goals. This bill with the above amendment Is designed to benefit all licensees, not 
for the profit of a few. What we appear to have is a stalemate and request time tor further negotiations 
regarding our amendment
Thank youl

Chuck Edwards 
Government Affaire Chr lr

P.O. Box 111369, Anchorage, AK, 99511, 907 227-3423



F I S C A L  N O T E

OPERATING EXPENDITURES
Persona l Se rv ices 
Travel 
Contractual 
Supp lies 
Equipment 
Land & S tructures 
G rants & C laim s 
M isce llaneous

TOTAL OPERATING

STATE OF ALASKA Fiscal Note Number: 1____________
2006 LEGISLATIVE SESSION Bill Version: CSHB240(L&C)

(H) Pub lish Date: 4/18/06

Revision Date/Time (Note if correction):_______________________ Dept. Affected; Public Safety______
Title ''An Act relating to brewery and brew pub licensing." RDU A lcoholic Beverage Control Boar J

Component AEC Board
Sponsor H ouse Judiciary Committee
R eque ste r H ouse Labor and Commerce Committee__________________ Component No. 2690

Expenditures/Revenues (Thousands of Dollars)___________
Note: Amounts do not include inflation un le ss otherw ise noted below.

ICAPITAL EXPENDITURES |

ICHANGE IN REVENUES ( ) I

FUND SOURCE________
1002 Federal Rece ip ts
1003 GF Match
1004 GF
1005 GF/Program Receip ts 
1037 GF/Mental Health
O ther (Specify Type--Do not abbreviate) ___________________

TOTAL | ~OQ

Estimate of any current year (FY200b) cost: 0.0
Mark this box (X) if funding for this bill Is included In the Governor’s FY 2007 budget proposal: I I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)
This legislation will not have a fiscal impact on expenditures for the Department of Public Safety. A very small 
increase in revenues could be realized if any of the existing brewpubs were to upgrade to a brewery and pay the 
corresponding increased license fees.

Prepared by: 
Division
Approved by: 
Agency

D irector Douglas B. Griffin
A lcoholic Beverage Control Board
Comm issioner W illiam Tandeske
Department of Public Safety

(Revised 9/23/2004 OMB)

Phone 907-269-0351
Date/Time 3/21/06 9:02 AM

Date 3/21/2006

Page 1 of 1_





ALASKA STATE LEGISLATURE
Rep. Lesil McGuire, Chair
Rep. Tom Anderson, Vice-Chair
Rep. John Coghill
Rep. Pete Kott
Rep. Nancy Dahlstrom
Rep. l^ s  Gara
Rep. Max Gruenberg

State Capitol, Room 120 
Juneau, AK 99801-1182 
(907)465-4990 
Fax (907) 465-6592

House Judicially Committee
Sponsor Statement 

HB 246
"An Act requiring a member to opt into a class action; and amending Rule 23(c

Alaska Rules of Civil Procedure."

A class action is a lawsuit filed by one or more people on behalf of themselves and a larger 
group of people “who are similarly situated.” Rule 23, Alaska Rules of Civil Procedure, provides the 
procedure for class actions in the state. The Rule sets out the prerequisites that must be met and the 
factors that must be weighed by the court before determining whether the class action should be 
maintained. If the class action is maintained, the court must then direct notice to the class.

Rule 23 currently requires that the court use the best notice practicable to all members that can 
be identified through reasonable effort to tell members when to “opt out” of participation as a class 
member, that any judgment will affect all class members who do not “opt out” and that any member not 
“opting out” may enter an appearance through counsel. Under this system, many people are 
unfortunately made a part of a class action without being aware of it. An unknowing class member can 
get swept into massive litigation, affecting their personal and professional lives, without ever consenting 
to it. They can also be left without recourse if they learn of the sui: after a judgment is made and are 
unsatisfied with the award.

HB 246 recognizes the value and importance of class action lawsuits in our legal system and 
does not make any changes to the prerequisites used to determine if a class action is appropriate and in 
the best interests of the members of the class. It simply changes the notice provision of Rule 23(c) to 
require that a member “opt in” to the class in order to become part of the action. Common sense and 
fairness in our legal system dictate that a person should take some affirmative action before becoming 
part of a lawsuit, whatever the circumstances or outcome may be. This is especially true in a large rural 
state such as Alaska with a sizeable transient population where notice, and therefore the opportunity to 
“opt out,” may not reach many potential class members.

4 /11 /2005



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6tti St., Rm. 329

M E M O R A N D U M April 8, 2005

SUBJECT:

TO:

FROM:

Class action and collective action (HB 246)

Representative Lesil McGuire 
Attn: Vanessa Tondini

You asked for the list o f  states that use "opt-in" versus "opt-out" for determining 
participants in a class action lawsuit. You also wanted a description o f  the procedure for 
a class action lawsuit under Rule 23, Alaska Rules o f  Civil Procedure.

Under the "opt-out" procedure, a member in the class is part o f  the class litigation unless 
the member opts out; under the "opt-in" procedure, a member o f  the class is not pan of 
the litigation unless the member affirmatively opts in to participate. To find out if  any 
state uses the "opt-in" rather than the "opt-out" procedure for determining class 
participation, I searched the Lexis database that includes all state statutes and court rules.
I could not find a state that uses "opt-in" for class participation. As you may already 
know, Rule 23 of  the Federal Rules of  Civil Procedure uses "opt-out."

However, there are two federal statutes that provide for opting in to participate in a class 
action. In the "opt-in" situation, the action is referred to as a "collective action" rather 
than a class action. The two federal statutes that provide for opting into an action are 
29 U.S.C. 216(b) of  the Fair l abor Standards Act1 and 29 U.S.C. 626(b) of the Age 
Discrimination in Employment Act.2

1 Damages; right of action; attorney’s fees and costs; termination of right of action
Any employer who violates the provisions o f  section 206 or section 207 o f  this title shall 
be liable to the employee or employees affected in the amount o f  their unpaid minimum 
wa ’ or their unpaid overtime compensation, as the case may be, and in an additional 
eq amount as liquidated damages. Any employer who violates the provisions of 
section 215 (a)(3) of  this title shall be liable for such legal or equitable relief as may be 
appropriate to effectuate the purposes o f  section 215 (a)(3) of this title, including without 
limitation employment, reinstatement, promotion, and the payment o f  wages lost and an 
additional equal amount as liquidated damages. An action to recover the liability 
prescribed in either o f  the preceding sentences may be maintained against any employer 
(including a public agency) in any Federal or State court of  competent jurisdiction by any 
one or more employees for and in behalf o f  himself or tl. imselves and other employees



Rule 23, Alaska Rules o f  Civil Procedure, provides the procedure for class actions in the
state. The prerequisites to a class action are listed in subsection (a) o f  the rule as follows:

(1) the class is so numerous that jo-ider o f  all members is impracticable,
(2) there are questions o f  law or fact common to the class,
(3) the claims or defenses of the representative parties are typical o f  the claims or 
defenses o f  the class, and
(4) the representative parties will fairly and adequately protect the interests o f  the 
class.

In the list above, (2) and (3) are directed to the similarities among the class members in 
the litigation, that they have common factual circumstances and legal issues. The first 
prerequisite is directed at the number o f  members o f  the class, and the fourth requires that 
the class will be adequately represented by the representatives initiating and pursuing the 
litigation.

After the prerequisites in (a) are met, Rule 23(b) imposes additional requirements that 
weigh the benefits of  a class action against numerous actions by individual class 
members. Among the considerations are whether there is the risk o f  inconsistent or 
varying adjudications, the risk that an individual's adjudication may be dispositive of  u. 
impair the interests o f  other members of  the class, whether the party opposing the class 
has acted or refuses to act on grounds generally applicable to the members o f  the class, 
whether the questions of  law or fact common to the class predominate over any questions 
affecting some individual members, and whether a class action is superior to other 
methods for the fair and efficient adjudication of  the controversy.

Representative Lesil McGuiie
April 8, 2005
Page 2

similarly situated. No employee shall be a party plaintiff to any such action unless he 
gives his consent in writing to become such a party and such consent is filed in the 
court in which such action is brought. The court »n such action shall, in addition to any 
judgment awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s fee to be 
paid by the defendant, and costs o f  the action. The right provided by this subsection to 
bring an action by or on behalf of  any employee, and the right of  any employee to 
become a party plaintiff to any such action, shall terminate upon the filing o f  a complaint 
by the Secretary of Labor in an action under section 217 o f  this title in which

(1) restraint is sought o f  any further delay in the payment o f  unpaid minimum 
wages, or the amount o f  unpaid ovenime compensation, as the case may be, owing to 
such employee under section 206 or section 207 o f  this title by an employer liable 
therefor under the provisions o f  this subsection or

(2) legal or equitable relief is sought as a result o f  alleged violations o f  section 
215 (a)(3) o f  this title. [Emphasis added.]

2 Sec. 626(b) directs that the enforcement of the Age Discrimination in Employment Act 
use the procedures in 29 U.S.C. 216, which requires the affirmative consent by an 
individual to participate in the litigation.



Rule 23(c), that would be amended by HB 246, provides the procedures to be followed 
by the court. First, the issue o f  whether to proceed as a class action should be decided "as 
soon as practicable after the commencement of  an action brought as a class action . . . ." 
Next, after finding that "the questions o f  law or fact common to the members o f  the class 
predominate over any questions affecting only individual members, and that a class 
action is superior to other available methods for the fair and efficient adjudication o f  the 
controversy", the court uses the best practicable notice to all members to tell the members 
when to opt out o f  participation as a class member, that any judgment will affect all class 
members who do not opt out, and that any member not opting out may enter an 
appearance through counsel. A judgment in a class action must describe those found by 
the judge to be members o f  the class, and, i f  notice of the opportunity to opt out was 
provided, those to whom the notice was directed and who did not opt out o f  the class. 
Other provisions in Rule 23(c) allow for a limitation on the issues to be included in the 
class action and the division of a class into subclasses that may each be treated as a class.

Rule 73(d) and (e) describe procedures for orders in the conduct o f  class actions and the 
dismissal or compromise o f  the class action.

In general, Rule 23 requires a court to look at the efficiency of litigation by ;ombining 
potential litigants who have common issues o f  law and fact, but also consider whether a 
class action will adequately represent the individuals fitting within the parameters o f  a 
class member. Members who do not opt out are subject to the outcome of  the litigation, 
but those who do may litigate their claims separately.

If I may be o f  further assistance, please advise.

DMB:med 
05-24 4.med

Representative Lesil McGuire
April 8, 2005
Page 3



F I S C A L  N O T E

Revision Date/Time (Note if correction):_____________________ Dept. Affected;__________________________
Title Require Opt-ln for Class Actions_________________BRU  Alaska Court System
_____________________________________________________________ Component ____________ Trial Courts
Sponsor House Judiciary Committee_____________________ ___________________________
Requester _______________________________________________Component No. 768

STATE OF ALASKA Fiscal Note N u m b e r : ____________
2005 LEGISLATIVE SESSION Bill Version: HB246

() Publish Date: ____________

E xp e n d itu re s/ R e ven u e s ______________________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted b e l o w . ______________
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

*

TOTAl OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES | | | j
ICHANGE !N REVENUES ( ) I I I I
FUND SOURCE________________________________________________(Thousands of Dollars)
1002 Federal Receipts !
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Menta' Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate of any curren t year (FY2005) co st:  0̂ _____
Mark th is  box (X) if fund ing for th is  b ill Is  inc luded in the Governor's FY 2006 budge t proposal: I ~|
POSITIONS
Ful!-t
Part-; ne
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 246.

Prepared by. Douglas Wooliver, Administrativa Attorney________________  Phone 463-4750
Division Alaska Court System________________________________  Date/Time 4/8/05 7:23 AM
Approved by: Doug Wooliver for Stephanie Cole. Administrative Director  Date 4/8/2005_____
Agency Alaska Court Syste n________________________________

(R *v is« l 9/2002 OMB) Page 1 of 1_



F I S C A L  N O T E

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction);______________
Title "An Act requiring a member to opt into a class
action; and amending Rule 23( c )..."

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept. Affected: 
'RDU

HB246-LAW-C&FB-4-9-C

LAW
CIVIL

Component Commercial & Fair Business
Sponsor
Requester

House Judiciary
House Judiciary

Expenditures/R evenues

Component No. 

(Thousands of Dollars)
Note Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I I I I I

CHANGE IN REVENUES ( ) I ! I ! I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other - Regulatory Cost Charge

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if  necessary)
This bill amends Alaska Civil Rule 23( c ) to require that members of a potential class be notified of th jir 
ability to "opt -in" to he class before a class action can be maintained under Rule 23(b)(3). Currently, the 
rule requires notice to class members with an "opt-out" requirement.

Passage of this legislation will not have a fiscal impact on the Department of Law.

Prepared by: Kathryn Daughhetee, Director__________________________________ Phone 465-3673
Division Administrative Services Division Date/Time 4/9/05 2:31 PM

Approved by: Kathryn Daughhetee for David Marquez, Attorney General Date 4/9/2005
Agency Department of Law_________________________________

(Revised 9/23/2004 OMB) Page 1 of 1
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Friday, 'eb rua ry 18, 2005

P re s id e n t  Bush S igns  C lass-A ction  F a irn e ss  Act of 2 0 0 5  I n to  Law

TH E  P R E S ID E N T : T h a n k  y o u  a ll. T h a n k s  fo r  c o m in g . (A p p la u s e .)  P le a se  b e s e a te d . T h a n k  y o u  fo r 

c o m in g . T h a n k s  fo r  th e  w a rm  w e lc o m e . W e lc o m e  to  th e  p e o p le 's  h o u s e . G la d  y o u 'r e  h e re  fo r  th e  

firs t b II s ig n in g  c e re m o n y  o f  2 0 0 5 . (A p p la u s e .)

T h e  bill I 'm  a b o u t to  s ig n  is a m o d e l o f  e ffe c tiv e / b ip a rtis a n  le g is la tio n . By w o rk in g  to g e th e r  o v e r  

s e v e ra l y e a rs , w e  h a v e  a g re e d  on a p ra c tic a l w a y  to  b e g in  re s to rin g  c o m m o n  s e n s e  a n d  ba la nce to  

A m e ric a 's  legal s y s te m . T h e  C la s s -A c tio n  F a irn e s s  A ct o f  2 0 0 5  m a rk s  a c ritica l s te p  to w a rd  e n d in g  

th e  la w s u it c u ltu re  in o u r  c o u n try . T h e  bill w ill e a s e  th e  n e e d le s s  b u rd e n  o f  lit ig a tio n  o n  e v e ry  

A m e ric a n  w o rk e r, b u sin e s s , a n d  fa m ily .  B y b e g in n in g  th e  im p o r ta n t  w o rk  o f  leg a l re fo rm , w e are  

m e e tin g  o u r  d u ty  to  s o lv e  p ro b le m s  n o w , a n d  n o t to  pass th e m  on to  fu tu r e  g e n e ra tio n s .

I a p p re c ia te  so v e ry  m u c h  th e  le a d e rs h ip  t h a t  S e n a to r  F rist a n d  S e n a to r  M c C o n n e ll h a v e  s h o w n  on 

th is  bill in th e  U n ite d  S ta te s  S e n a te . I w a n t  to  th a n k  S e n a to r  C hris  D o d o  a n d  S e n a to r  T o m  C a rp er 

an d S e n a to r  C raig T h o m a s , as w ell fo r  w o rk in g  in a b ip a rtisa n  fa s h io n  to  g e t  th is  g o od  b ill to  m y  

d esk .

I a p p re c ia te  C o n g re s s m a n  Jim  S e n s e n b re n n e r, as  w ell as  C o n g re s s m a n  L a m a r  S m ith , jo in in g  us 

to d a y . I  p a rtic u la rly  w a n t to  p a y  tr ib u te  to  th e  bill sp o n s o rs  - -  S e n a to r  G ra s s le y  a n d  S e n a to r  K ohl, 

as w e ll as C o n g re s s m a n  Bob G o o d la tte  an d  C o n g re s s m a n  Rick B o u c h e r, w h o  a re  w ith  u s here 

to d a y .

C o n g re ss  s h o w e d  w h a t is p o ss ib le  w h e n  w e  se t a s id e  p a rtis a n  d iffe re n c e s  a n d  fo c u s  on w h a t's  

d o in g  r ig h t fo r C o n g re s s, an d  y o u  a ll a m  * '0  be - -  I  m e a n , fo r th e  c o u n try  — an d  y o u 'r e  to  be 

c re d ite d  fo r  y o u r g o od  w o rk . T h a n k  y o u  e ry  m u c h . (A p p la u s e .)

I w e lc o m e  o u r n e w  A tto rn e y  G e n e ra l -  o h , r ig h t th e re . (L a u g h te r .)  H o w  q u ic k lv  th e y  fo rg e t in 

W a s h in g to n . (L a u g h te r .)  Al G o n z a le s . Proud y o u 'r e  up h e re , Al. H e c to r B a rre to , th e  SBA. T h a n k  

y o u , a ll th e  b u sin e ss  le a d e rs, c o m m u n ity  le a d e rs, c o n s u m e r g ro u p s  w h o  care  a b o u t  th is  issue. 

T h a n k s  fo r y o u r h a rd  w o rk . T h a n k s  fo r  b e in g  p a tie n t. T h a n k s  fo r  n o t b e c o m in g  d is c o u ra g e d . A nd 

th a n k s  fo r w itn e s s in g  th e  fru its  o f  y o u r  la b o r as I s ign  th is  bill.

C la s s -a c tio n s  can s e rv e  a v a lu a b le  p u rp o s e  in  o u r  legal s y s te m . T h e y  a llo w  n u m e ro u s  v ic tim s  o f  th e  

s a m e  w ro n g -d o in g  to  i ’ rge th e ir  c la im s  in to  a s in g le  la w s u it. W h e n  u se d  p ro p e r ly , c la s s -a c tio n s  

m a k e  th e  legal s y s te m  m o re  e ff ic ie n t a n d  h e lp  g u a ra n te e  th a t in ju re d  p e o p le  re c e ive  p ro p e r 

c o m p e n s a tio n . T h a t  is a n  im p o r ta n t  p rin c ip le  o f ju s tic e . S o  th e  bill I s ig n  to d a y  m a in ta in s  e v e ry  

v ic tim 's  r ig h t to  s e e k  ju s tic e , a n d  e n s u re s  th a t  w ro n g -d o e rs  a re  held  to  a c c o u n t.

C la s s -a c tio n s  can a lso  be m a n ip u la te d  fo r p e rs o n a l g a in . L a w y e rs  w h o  re p re s e n t p la in tiffs  fro m  

m u ltip le  s ta te s  can s h o p  a ro u n d  for th e  s ta te  c o u rt w h e re  th e y  e x p e c t to  w in  th e  m o s t m o n e y . A 

few  w e e k s  a g o , I v is ite d  M a d is o n  C o u n ty , Illin o is , w h e re  ju r ie s  h a v e  e a rn e d  a re p u ta tio n  fo r  

a w a rd in g  large ve rd ic ts . T h e  n u m b e r  o f  c la s s -a c tio n s  file d  in M a d iso n  C o u n ty  h as g o n e  fro m  tw o  in 

1 9 9 8  to  82  in 2 0 0 4  — e v e n  th o u g h  th e  v a s t m a jo r ity  o f th e  d e fe n d a n ts  n a m e d  in th o s e  s u its  are 

n o t fro m  M ad iso n  C o u n ty . T ria l la w y e rs  h a v e  a lre a d y  file d  24  c la s s -a c tio n s  in M a d iso n  C o u n ty  th is  

y e a r. W e 're  in F e b ru a ry. (L a u g h te r .)  In c lu d in g  20  in  th e  p a s t w e e k  - -  a fte r  C o n g re s s  m a d e  it c lear 

th e ir  ch anc e to  e x p lo it  th e  c la s s -a c tio n  s y s te m  w o u ld  soo n  be g o n e .

B e fo re  to a a y , trial la w y e rs  w ere ab le  to  drag  d e fe n d a n ts  fro m  all o v e r  th e  c o u n try  in to  s y m p a th e tic  

local c o u rts , e v e n  if  th o s e  b u sin e s s e s  h a v e  d o n e  n o th in g  w ro n g . M a n y  b u s in e s s e s  decid ed  if w as 

c h e a p e r to  s e ttle  th e  la w s u its , ra th e r  th a n  risk  a m a s s iv e  ju r y  a w a rd . In  m a n y  cases, la w ye rs  w e n t
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h o m e  w ith  h u g e  p a y -o u ts ,  w h ile  th e  p la in tiffs  e n d e d  up w ith  c o u p o n s  w o rth  o n ly  a fe w  d o lla rs. By 

th e  t im e  th e  s e tt le m e n t  in  a t  le a s t o n e  case w a s fin is h e d , p la in tiffs  a c tu a lly  o w e d  th e ir  la w y e rs  

m o n e y .

A n e w s p a p e r e d ito r ia l c a lle d  th e  c la s s -a c tic n  s /s t e m  "an e x to r tio n  ra c k e t th a t  o n ly  C o n g re s s  can 

fix ."  T h is  hill h e lp s  f ix  th e  s y s te m . C o n g re s s  h a s  d o n e  Its d u ty ,  a n d  I 'm  p ro u d  to  s ig n  it in to  law .

O v e r  th e  p a st fe w  y e a rs  I 'v e  m e t  p e o p le  fro m  all o v e r  th e  c o u n try  w h o  k n o w  th e  im p o rta n c e  o f 

c la s s -a c tic n  re fo rm  f i is th a n d ,  a n d  th re e  o f th e m  a re  w ith  u s to d a y . M a ry lo u  R ig a t liv e s  in 

C o n n e c tic u t, y e t  a c la s s -a c tio n  in v o lv in g  h e r fa u lty  ro o f w a s  re s o iv e d  b y  a ju d g e  in A la b a m a . T h e  

a w ard  co vered o n ly  a fra c tio n  o f  th e  c o st o f n e w  s h in g le s , b u t t h a t  w a s n 't  M a ry lo u 's  b ig g e s t 

u ro b le m . S h e  h ad n o  id ea  s h e  w a s  p a rt o f  th e  c la s s -a c tio n  in  th e  firs t  p la c e , a n d  no o n e  c o n ta c te d  

h e r a b o u t h e r a w a rd . S h e  o n ly  le a rn e d  b y  a c c id e n t w h e n  s h e  called  th e  c o m p a n y  a b o u t h e r 

w a rra n ty . A nd th e n  s h e  fo u n d  o u t  th e re  w as n o th in g  m o re  s h e  c o uld  d o .

H ilda B a n k sto n  is w ith  us. A n d  h e -  la te  h u s b a n d  used  to  o w n  a d ru g s to re  in F a y e tte , M ississip p i. 

T h e ir  b u sin e s s  w as d o in g  w e ll, u n til th e  s to re  g o t s w e p t up in m a s s iv e  lit ig a tio n  ju s t  b e c a u s e  it 

d is p e n s e d  p re s c rip tio n  d ru g s  fo r  a c e rta in  d ru g  - -  p re s c rip tio n s  fo r  a c e rta in  d ru g . S h e  h ad to  sell 

th e  p h a rm a c y  s ix  y e a rs  a g o . B u t s h e 's  s till g e ttin g  d ra g g e d  in to  c o u rt, a g a in  a n d  a g a in . H e re ’s w h a t 

sh e  s a id : "M y h u s b a n d  a n d  I  live d  th e  A m e ric a n  D re a m  u n til w e w e re  c a u g h t u p  in w h a t  has 

b e c o m e  an A m e ric a n  n ig h tm a r e ."

A lita  D itk o w s k y  is w ith  us. S h e  w a s  p a rt o f  a c la s s -a c tio n  a g a in s t a c o m p a n y  t h a t  m a d e  fa u lty  

te le v is io n s . W h e n  th e  case w as s e ttle d  in M a d iso n  C o u n ty , I ll in c 's , A lita 's  la w y e r  to c k  h o m e  a big 

check w h ile  s h e  g o t a $ 5 0  re b a te  o n  a n o th e r  T V , b u ilt  by  th e  s a m e  c o m p a n y  t h a t  h ad  ru in e d  th e  

firs t TV . (L a u g h te r .)  H e re 's  w h a t  s h e  s a id : " I 'm  still le ft  w ith  a b ro k e n  T V ."  (L a u g h te r .)  "H e g o t $ 2 2  

m illio n . W h e re 's  th e  ju s t ic e  in th is? "

I w a n t to  th a n k  yo u  a ll fo r  le tt in g  m e  u se  y o u r  s to rie s , n o t o n ly  h e re , b u t d u rin g  d iffe re n t e v e n ts  

w e 'v e  had in h ig h lig h tin g  th e  n e e d  fo r  c la s s -a c tio n  re fo rm , b e c a u s e  th is  a c t w ill h e lp  e n s u re  ju s tic e  

b y m a k in g  tw o  e s s e n tia l re fo rm s . F irs t, it  m o v e s  m o s t large, in te rs ta te  c la s s -a c tio n s  in to  fe d e ra l 

co urts. T h is  w ill p re v e n t tr ia l la w y e rs  fro m  f p p in g  a ro u n d  fo r  fr ie n d ly  lo ca l v e n u e s . T h e  b ill w ill 

ke e p  o u t -o f-s ta te  b u s in e s s e s , w o rk e rs , an d  s h a re h o ld e rs  fro m  b e in g  d ra g g e d  b e fo re  u n fr ie n d ly  

local ju r ie s , o r forced in to  u n fa ir  s e tt le m e n ts . A n d  th a t 's  g o o d  fo r o u r  s y s te m , a n d  it 's  g o od  fo r o u r  

e c o n o m y .

S e c o n d , tn e  bill p ro v id e s  n e w  s a fe g u a rd s  to  e n s u re  th a t  p la in tiffs  a n d  c la s s -a c tio n  la w s u its  are 

tre a te d  fa ir ly . T h e  bill re q u ire s  ju d g e s  to  c o n s id e r th e  real m o n e ta r y  v a lu e  o f c o u p o n s  an d 

d is c o u n ts , so th a t  v ic t im s  can  c o u n t on tru e  c o m p e n s a tio n  fo r  th e ir  in ju r ie s . I t  d e m a n d s  

s e tt le m e n ts  an d  ru lin g s  to  be e x p la in e d  in p la in  E n g lis h , so th a t  c la ss m e m b e r s  u n d e rs ta n d  th e ir  

fu ll rig h ts.

T h e s e  a re  n e e d e d  re fo rm s . I t 's  an  im p o r ta n t  p iec e  o f le g is la tio n . I t  s h o w s  w e 're  m a k in g  im p o rta n t 

p ro g ress to w a rd  a b a tte r  le g a l s y s te m ,

T h e re 's  m o re  to  d o . S m a ll b u s in e s s  o w n e rs  acro ss A m e ric a  fe a r  th a t  o n e  ju n k  la w s u it could  force 

th e m  to  c lose th e ir  d o o rs  fo r  g o o d . M e d ica l lia b ility  la w s u its  a re  d r iv in g  u p  th e  c o st fo r  d o c to rs  and 

p a tie n ts  a n d  e n tre p re n e u rs  a ro u n d  th e  c o u n try . A s b e s to s  lit ig a tio n  a lo n e  h a s  led to  th e  b a n k ru p tc y  

o f d o ze n s  o f  c o m p a n ie s  an d  co st te n s  o f th o u s a n d s  o f jo b s , e v e n  th o u g h  m a n y  a s b e s to s  c la im s  are 

filed  on b e h a lf o f  p e o p le  w h o  a r e n 't  a c tu a lly  sick.

O v e ra ll, ju n k  la w s u its  h a v e  d r iv e n  th e  to ta l c o st o f  A m e ric a 's  to r t  s y s te m  to  m o re  th a n  $ 2 4 0  b illio n  

a y e a r, g re a te r  th a n  a n y  o th e r  m a jo r  in d u s tr ia liz e d  n a tio n , f t  c re a te s  a n e e d le s s  d is a d v a n ta g e  fo r 

A m e ric a 's  w o rk e rs  a n d  b u s in e s s e s  in a g lo b a l e c o n o m y , im p o s e s  u n fa ir  c o s ts  o n  jo b  cre a to rs, and
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W e  h a ve  a re s p o n s ib ility  to  c o n fro n t fr iv o lo u s  lit ig a tio n  head o n . I w ill c o n tin u e  w o rk in g  w ith  

C o n g ress  to  pass m e a n in g fu l legal re fo rm s , s ta rtin g  w ith  re fo rm  in o u r  a s b e s to s  an d  m e d ic a l 

lia b ility  s y s te m s .

O nce a g a in , I w a n t to  th a n k  y o u  a ll fo r th e  hard w o rk  o n  th is  im p o r ta n t  le g is la tio n . C la s s -a c tio n  

re fo rm  w ill help  k e e p  A m e ric a  th e  b e - t  p lace in th e  w o rld  to  d o  b u sin e s s . I t  w ill h e lp  e n s u re  ju s tic e  

fo r o u r  c itize n s, an d  I 'm  c o n fid e n t t h a t  th is  bill w ill be th e  firs t o f m a n y  b ip a rtis a n  a c h ie v e m e n ts  in 

th e  y e a r 2 0 0 5 .

A n d  now  it is m y  h o n o r  to  s ig n  th e  C la s s -A c tio n  F a irn e ss  law . (A p p la u s e .)

raises prices to consumers.
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R u l e  2 3 ,  F e d e r a l  R u l e s  o f  C i v i l  P r o c e d u r e

(a) Prerequisites to a Class Action. One  or m ore  members  of a class may  sue or be sued as 
representative parties on  behalf  of all only if (1) the class is so nu m ero u s  that  joinde; of all 
members  is impracticable, (2) there are questions of law or fact com m on  to the  class, (3) the 
claims or defenses of the representa tive  parties are typical of the claims or defenses of the 
class, and  (4) the  representa tive  parties will fairly and  adequate ly  protect the interests of the 
class.

(b) Class Actions Maintainable.  A n  action may  be maintained as a class action if the 
prerequisites of subdiv is ion (a) a ie  satisfied, a nd  in addition:

(1) the prosecution of separa te  actions by or against  individual  m em bers  of the 
class would  create a risk of

• (A) inconsistent o r  varying adjudications with respect to 
individual members  of the class which would  establish 
incompatib le  s tandards  of conduct  for the party oppos ing  the 
class, or

• (B) adjudicat ions  with respect to individual  members  of the class 
which w ould  as a practical matte r be disposit ive of the interests of 
the o ther  m em bers  not parties to the adjudications or substantially 
impair  or im pede  their ability to protect their interests; or

(2) the party  opoos ing  the class has acted or refused to act on  g rounds  generally 
applicable to the  class, thereby making appropria te  final injunctive relief or 
corresponding declara tory  relief with respect to the class as a whole; or

(3) the court  f inds that the quest ions  of law or fac* common to the members  of the 
class p redomina te  over  any  questions affecting only individual members ,  and that 
a class action is super io r  to o ther available methods for the fair and  efficient 
adjudication of the  controversy.  The matters pertinent to the findings include: (A) 
the interest of m em bers  of the class in individually controlling the prosecution or 
defense of separa te  actions; (B) the extent and  nature  of any litigation concerning 
the controversy a lready commenced by or  against members  of the class; (C) the 
desirability or undesirabil i ty  of concentrating the litigation of the claims in the 
particular forum; (D) the difficulties likely to be encountered in the managem ent  of 
a class action.

(c) Determination by O rd e r  W hether  Class Action to be Maintained; Notice; Judgment ;  Actions 
Conducted  Partially as Class Actions.
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(1) As soon as practicable after the commencement  of an  action b rough t  as a class 
action, the court  shall d e te rm ine  by order  w he ther  it is to be so main ta ined . An 
order n d e r  this subdiv is ion m ay  be conditional, and  m ay  be  altered or am ended  
before the decision on  the  merits.

(2) In any class action main ta ined  u nder  subdivision (b)(3), the  cour t  shall direct to 
the members  of the  class the best  notice practicable u n d e r  the  circumstances, 
including indiv idual notice to al! members  w ho  can be identified th rough  
reasonable effort. The notice shall advise  each m em b er  that  (A) the court  will 
exclude the m em b er  from the class if the m em ber  so requests  by a specified date;
(B) the judgment,  w h e th e r  favorable or not, will include  all m em bers  w h o  do  not 
request  exclusion; and  (C) any member  w ho  does not request  exclusion may, if the 
member  desires, en ter  a n  appearance  through counsel.

(3) The judgm en t  in an action maintained as a class action u n d e r  subdivision  (b)(1) 
or (b)(2), w he ther  o r  not favorable to the class, shall include and  describe those 
whom  the court  f inds to be members  of the class. The ju d g m e n t  in an action 
mainta ined as  a class action u n d e r  subdivisicn  (b)(3), whether  or  not favorable to 
the class, shall include an d  specify or  describe those to w h o m  the notice provided  
in subdivision (c)(2) was  directed,  and  who have not requested  exclusion,  and 
w hom  the cour t  f inds to be  members  of the class.

(4) When appropr ia te  (A) an action may be b rough t  or m ain ta ined  as a class action 
with respect to part icular issues, or (B) a class may  be d iv ided  into subclasses and  
each subclass treated as a class, and the provisions of this rule shall then be 
construed and  applied accordingly.

(d) Orders  in Conduct  of Actions. In the conduct of actions to which this rule applies, the court  
may  make  appropr ia te  orders:  (1) de te rmin ing the course of proceedings  o r  prescribing 
measures  to p revent u n d u e  repeti tion or complication in the presenta tion of evidence or 
argument;  (2) requiring,  for the protection of the members  of the  class or otherwise  for the fair 
conduct of the action, that  notice be given in such m anner  as the cour t  may  direct  to some or 
all of the members  of any  step in the action, or of the p roposed  extent of the judgment,  or of 
the opportuni ty  of members  to signify whether  they consider  the representation fair and 
adequate ,  to intervene and  present claims or defenses, o r  o therwise  to come into the action; (3) 
imposing conditions on the representa tive parties or  on  intervenors;  (4) requiring that the 
pleadings be a m ended  to eliminate  therefrom allegations as to representa tion of absent 
persons,  and that the  action proceed accordingly; (5) deal ing with  similar procedural  matters. 
The orders may  be combined  with  an  order under  Rule 16, and  may be altered or  amended as 
may  be desirable from time to time.

(e) Dismissal or Compromise .  A  class action shall not be d ismissed o r  compromised without
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the approval of the court,  and  notice of the p roposed  dismissal  o r  com prom ise  shall be given 
to all members  of the class in such m anner  as the court  directs.

(f) Appeals. A court  of appeals  m ay  in its discretion permit  an appeal from an order  ot a 
district court  g ran t ing  or  deny in g  class action certification u n d e r  this rule if application is 
m ade  to it within ten days  after entry of the order.  An appeai does  not stay proceedings in the 
district court  unless the district judge or the court  of appeals  so orders.

Rule  23.1 Derivative Actions  by  Shareholders .

In a derivative action b rough t  by one o r  more shareholders  or  m em bers  to enforce a r ight of a 
corporation or of an un incorpora ted  association, the corporation or association having failed to 
enforce a right which may  proper ly  be asserted by it, the compla in t  si.all be verified and shall 
allege (1) that the plaintiff was  a shareholder o r  member  at the t ime of the transaction of which 
the plaintiff compla ins  or that  the  plaintiff’s share o r  mem bersh ip  thereafter devolved on the 
plaintiff by operat ion of law, and (2) that  the action is not a collusive one  to confer jurisdiction 
on a court  of the United States which it would  not otherwise have. The complaint  shall also 
allege with particulari ty the efforts, if any, m ade  by the plaintiff to obtain the action the 
plaintiff desires from the directors or comparable  authori ty  and, if necessary,  from the 
shareholders or  members ,  and  the reasons for the plaintiff's failure to obtain the action or for 
not making the effort. The derivative  action m ay  not be mainta ined  if it appears  that the 
plaintiff does not fairly and  adequate ly  represent the interests of the shareholders  or members 
similarly si tuated in enforcing the right of the corporation or association.  The action shall not 
be dismissed or com prom ised  without the approval  of the court, and  notice of the proposed 
dismissal or compromise  shall be given to shareholders  or members  in sucn m anner  as the 
court  directs.

Rule  23.2 Actions Rela t ing  to U nincorpora ted  Associations.

An action brought by or against  the  members  of an unincorpora ted  association as a class by 
naming certain m em bers  as representative  parties may  be mainta ined only if it appears  that 
the representative parties will fairly and  adequately  protect the interests of the  association and 
its members.  In the conduct  of the action the court  m ay  make appropr ia te  orders  
corresponding with those descr ibed in Rule 23(d), and  the p rocedure  for dismissal or 
compromise of the action shall correspond with  that p rovided in Rule 23(e)
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H o w  a  C l a s s  A c t i o n  P r o c e e d s  i n  C o u r t

T h e  fo l lowing  f low  char t  desc r ibes  the  ypical  procedures  fo l low ed  in class action 
l i t igation.  T h e  s eq u en ce  o f  even ts  desc r ibed  may vary from case; how ever ,  generally,  a class 
action wil  invo lve  all of the  s teps  noted.

Step 1: The first s tep  is the draft ing and  filing of a complain t  agains t  the defendants .  This 
docum en t  is then filed in court  a n d  delivered or "served" on the de fendan ts  by the U.S. mail or 
a process server.

Step  2: After the  compla in t  is filed, the defendants  will usual ly  file an  answ er  denying  the 
allegations. Alternatively,  they m ay  elect to challenge the compla in t  by filing certain motions 
challenging the lawsuit .  If mot ions  are  filed, an answer  will be required after the judge rules 
on the motions  uniess  the case is dismissed.

Step  3: After the answ ers  are  filed and any  motions  ruled on, a period of "discovery" will 
usually take place. Discovery involves  the lawyers d em an d in g  docum en ts  from the other  side, 
asking writ ten questions,  an d  taking deposidons.  Often courts  will ho ld  a conference with the 
lawyers and  set a t imetable for pre liminary  discovery needed  for certification to be completed.

Step 4: During the discovery  phase,  the  defendants  may file motions  to challenge the legal 
sufficiency or under ly ing  factual basis for the action. These are usually  called motions for 
su m m a ry  judgment.  If a d e fendan t  wins, some or all of the  claims of plaintiffs may  be 
dismissed.

Step 5: After all p re liminary  d iscovery is completed,  the plaintiff will file mot ion to certify a 
class action. The defendan ts  will file objections to certification. The C our t  will have  a hearing.
If plaintiffs win, the case proceeds  to be  certified.

Step 6: Notice. If the lawsuit  is one  for money, the court  will o rder  notice go  to the class.
Notice is publisned in the n e w sp a p e r  or  sent th rough the mail. This notice advises  class 
members  of their rights, a n d  sets deadlines  for objecting, "opting out," or enter ing an 
appearance  th rough  a lawyer.

Step  7: Trial or Settlement. After final certification is granted,  add it ional discovery may be 
needed before the case is tried. After that  discovery is completed,  the case is set for trial unless 
it settles. The trial of a class action procedural ly  is the same as for any other civil lawsuit.

S u m m ar y  of Typical  P rocedures  in  a Class  Action:

Bad to Top
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F r e q u e n t l y  A s k e d  Q u e s t i o n s  a b o u t  C l a s s  A c t i o n s

T h i s  p a g e  c o n t a i n s  a n s w e r s  t o  c o m m o n  q u e s t i o n s  a s k e d  a b o u t  c l a s s  a c t i o n  l i t i g a t i o n .  F o r  m o r e  
d e t a i l e d  i n f o r m a t i o n ,  l i n k s  t o  o t h e r  s i t e s  a r e  p r o v i d e d .  F u r t h e r ,  d e t a i l e d  i n f o r m a t i o n  a b o u t  
s o m e  a s p e c t s  o f  c l a s s  a c t i o n  l i t i g a t i o n  m a y  b e  f o u n d  i n  t h e  F e d e m l  C l a s s  A c t i o n  M a n u a l  - 
I n t e r n e t  E d i t i o n  o n  t h i s  w e b s i t e .

•  W h a t  i s  a  c l a s s  a c t i o n ?
•  H o w  d o  c o r p o r a t i o n s  i m p r o p e r l y  a v o i d  c l a s s  a c t i o n  l i t i g a t i o n  in  c o n s u m e r  

t r a n s a c t i o n s ?
•  W h a t  t y p e s  o f  c l a s s  a c t i o n s  m a y  b e  f i l e d ?
• C a n  I b e  b o u n d  b y  a  j u d g m e n t  o r  s e t t l e m e n t  o f  a  c l a s s  a c t i o n ?
•  I l o w  d o  I j o i n  a  c l a s s  a c t i o n ?
•  I f  I h a v e  a c l a i m ,  s h o u l d  I f i l e  m y  o w n  l a w s u i t ?
•  W h o  p a y s  t h e  l a w y e r s  i n  a c l a s s  a c t i o n  l a w s u i t ?
•  W h a t  a r e  t h e  s i g n s  o f  a n  u n f a i r  s e t t l e m e n t  o r  i m p r o p e r  r e p r e s e n t a t i o n ?
•  H o w  d o  I f i n d  m o r e  i n f o r m a t i o n  o n  a n y  l e g a l  i s s u e  r e g a r d i n g  a c l a s s  a c t i o n ?

W hat is a C lass A ction?

A  c l a s s  a c t i o n  is  a  r e p r e s e n t a t i v e  a c t i o n  w h e r e i n  o n e  o r  m o r e  p l a i n t i f f s  a c t u a l l y  n a m e d  in  t h e  
c o m p l a i n t ,  a l o n g  w i t h  t h e i r  c o u n s e l  p u r s u e  a  c a s e  fo r  t h e m s e l v e s  a n d  t h e  d e f i n e d  c la s s  a g a i n s t  
o n e  o r  m o r e  d e f e n d a n t s .  T h e  c l a i m s  o f  t h e  " c la s s  r e p r e s e n t a t i v e s "  m u s t  a r i s e  f r o m  fa c ts  o r  l a w  
c o m m o n  to  t h e  c l a s s  m e m b e r s .  M o s t  c la s s  a c t i o n s  a r e  c a l l e d  " p l a i n t i f f  c l a s s  a c t io n s ; "  h o w e v e r ,  
in  l i m i t e d  c i r c u m s t a n c e s  a  c l a s s  a c t i o n  c a n  b e  f i l e d  a g a i n s t  o n e  o r  m o r e  d e f e n d a n t s  
r e p r e s e n t i n g  a g r o u p  o f  d e f e n d a n t s ,  i.e., a  " d e f e n d a n t  c la s s "  a c t io n .

In  f e d e r a l  c o u r t ,  t h e  p r o c e d u r e s  f o r  c e r t i f y i n g  a  c la s s  a n d  t h e  r e q u i s i t e  e l e m e n t s  f o r  c e r t i f i c a t i o n  
a r e  g o v e r n e d  b y  R u l e  23, F e d e r a l  R u l e s  o f  C iv i l  P r o c e d u r e .  F o r  g e n e r a l  i n f o r m a t i o n  a b o u t  
f e d e r a l  c o u r t s  a n d  h o w  t h e y  a r e  s t r u c t u r e d ,  y o u  m a y  w a n t  to  t r y  " U n d e r s t a n d i n g  t h e  F e d e r a l  
C o u r t s . "  A n o t h e r  w e b s i t e  w i t h  u s e f u l  i n f o r m a t i o n  o n  t h e  f e d e r a l  c o u r t  s y s t e m  a n d  its 
p r o c e d u r e s  is  th e  F e d e r a l  J u d i c i a r y  H o m e p a g e  a t  w w w . u s c o u r t s . g o v  A ls o ,  a  f l o w  c h a r t  
i n d i c a t i n g  t h e  n o r m a l  m a n n e r  i n  w h i c h  a t y p i c a l  c la s s  a c t i o n  p r o c e e d s  t h r o u g h  t h e  c o u r t s  is 
a v a i l a b l e  o n  th i s  s i te :  C l a s s  A c t i o n  F l o w  C h a r t .

B a c k  to  T o p

H ow  do co rpora tions im p ro p e rly  avo id  class actions in  co n su m er litiga tion?

In  t h e  e a r l y  1 90 0 's  c o n g r e s s  p a s s e d  a  l a w  c a l l e d  th*' " F e d e r a l  A r b i t r a t i o n  A c t ."  T h i s  l a w  w h i c h  
w a s  i n t e n d e d  to  a p p l y  o n l y  to  m e r c h a n t s  e n g a g e d  i n  i n t e r s t a t e  c o m m e r c e  a t  t h e  t i m e  it  w a s  
p a s s e d ,  is  n o w  in  t h e  1 9 9 0 ’s  b e i n g  u s e d  a s  a  w e a p o n  a g a i n s t  c o n s u m e r s .  A r b i t r a t i o n  w a s
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i n t e n d e d  to  b e  a  p r o c e s s  w h e r e b y  e q u a l l y  s o p h u  t i c a t e d  b u s i n e s s m e n  c o u l d  n e g o t i a t e  a n  
a g r e e m e n t  w i th  e a c h  o t h e r  t o  s u b m i t  a n y  d i s p u t e  t h e y  m i g h t  h a v e  to  a n  m d e p e n d e n t  t h i r d  
p a r t y  fo r  r e s o l u t i o n  i n s t e a d  o f  a  c o u r t .  T h e  t h e o r y  w a s  t h a t  a s  to  b u s i n e s s m e n ,  t h e  l a w  s h o u l d  
p e r m i t  a n  a l t e r n a t i v e  m e t h o d  f o r  t h e m  t o  q u i c k l y  r e s o l v e  t h e i r  d i f f e r e n c e s  o u t s i d e  o f  c o u r t .  T h e  
fa c t  is  t h a t  m o s t  b u s i n e s s e s  e n g a g e d  in  s u c h  t r a n s a c t i o n s  h a v e  l a w y e r s  o n  r e t a i n e r  o r  o n  s t a f f  to  
n e g o t i a t e  s u c h  a g r e e m e n t s ,  t h e y  f u l l y  u n d e r s t a n d  t h e  r a m i f i c a t i o n s  o f  a r b i t r a t i o n ,  a n d  th e  
t e r m s  o f  t h e  a r b i t r a t i o n  a r e  a g r e e d  to  b y  p a r t i e s  o f  e q u a l  b a r g a i n i n g  s t r e n g t h .

C o r p o r a t i o n s  a r e  n o w  u s i n g  t h e  s a m e  l a w  to  a b u s e  t h e  A m e r i c a n  c o n s u m e r .  C o n t r a c t s  w i th  
a r b i t r a t i o n  c l a u s e s  i n v o l v i n g  c r e d i t ,  b a n k i n g ,  i n s u r a n c e ,  a n d  e v e n  h o m e  c o n s t r u c t i o n  p r o je c t s  
a r e  n o w  a p p e a r i n g  w i t h  i n c r e a s i n g  f r e q u e n c y .  A n  a r b i t r a t i o n  c l a u s e  is  p a r t i c u l a r l y  i n s i d i o u s  
w h e n  i n c l u d e d  i n  c o n t r a c t s  o f  a d h e s i o n ,  i .e . ,  c o n t r a c t s  b e t w e e n  b u s i n e s s e s  a n d  c o n s u m e r s  
o f f e r e d  s o l e l y  o n  a t a k e - i t - o r - l e a v e - i t  b a s i s .  W h y  a r e  s u c h  a r b i t r a t i o n  c l a u s e s  b a d  fo r  
c o n s u m e r s ?

(1) A n  a r b i t r a t i o n  c l a u s e  g e n e r a l l y  p r o h i b i t s  a  c o n s u m e r  f r o m  f i l i n g  a n y  l a w s u i t  in  a  c o u r t  o f  
l a w .  I n  a l a w s u i t  p e o p l e  h a v e  m u c h  b r o a d e r  p r o c e d u r a l  p r o t e c t i o n s  a n d  r i g h t s  t h a n  t h e y  h a v e  
in  a r b i t r a t i o n .  A f t e r  a  l a w s u i t  is  f i l e d  in  c o u r t ,  a  l a w y e r  c a n  f o r c e  a  d e f e n d a n t  t o  s u b m i t  h is  
e m p l o y e e s  f o r  d e p o s i t i o n ,  t o  a n s w e r  q u e s t i o n s  u n d e r  o a t h  in  w r i t i n g ,  a n d  to  a l l o w  a n  
i n s p e c t i o n  o f  d o c u m e n t s .  If a  d e f e n d a n t  o r  i ts  l a w y e r s  a r e  c a u g h t  c o n c e a l i n g  i n f o r m a t i o n  o r  
l y in g ,  s e v e r e  p e n a l t i e s  c a n  b e  i m p o s e d  b y  a  j u d g e .  If a  d e f e n d a n t  r e f u s e s  to  p r o d u c e  
d o c u m e n t s  o r  is  e v a s i v e  in  a n s w e r i n g  q u e s t i o n s ,  t h e y  c a n  b e  f o r c e d  b y  a  c o u r t  to  f u l ly  a n s w e r ,  
o r  in  e x t r e m e  c a s e s  a  d e f e n d a n t  c a n  b e  f o u n d  l i a b le  w i t h o u t  a  t r ia l .

In  a n  a r b i t r a t i o n  p r o c e e d i n g ,  t h e s e  r i g h t s  m a y  n o t  e x is t ,  o r  m a y  b e  s e v e r e l y  c u r t a i l e d .  S in c e  a 
p l a i n t i f f  l i k e ly  w i l l  n e v e r  b e  a b l e  to  o b t a i n  fu l l  d i s c o v e r y ,  m a n y  f r a u d s ,  l i e s  a n d  d e c e p t i o n s  
m a y  g o  t o t a l l y  u n d i s c o v e r e d .  E v e n  i f  a  c o n s u m e r ,  fo r  i n s t a n c e  f i n d s  a n  i n t e n t i o n a l  p a t t e r n  o f  
f r a u d  b y  a  d e f e n d a n t  t o  c h e a t  t h o u s a n d s  o f  p e o p l e  o u t  o f  m o n e y  in  t h e  s a m e  m a n n e r  t h e  
c o n s u m e r  in  a r b i t r a t i o n  w a s  c h e a t e d ,  t h e r e  is  l i t t l e  t h a t  c a n  b e  d o n e  to  p r o v i d e  a r e m e d y  fo r  
t h o s e  o t h e r  p e o p l e .  W h y ?

(2) B e c a u s e  a r b i t r a t i o n  c l a u s e s  g e n e r a l l y  p r o h i b i t  t h e  r e s o l u t i o n  o f  a n y  d i s p u t e  a s  a c la s s  a c t io n .  
S i n c e  n o  c l a i m s  c a n  b e  a r b i t r a t e d  a s  a  c la s s  a c t io n ,  t h e  m o s t  t h e  d e f e n d a n t  c o u l d  e v e r  b e  h e ld  
a c c o u n t a b l e  f o r  i s  t h e  c l a i m  o f  t h e  i n d i v i d u a l  w h o  f i le d  a  d e m a n d  f o r  a r b i t r a t i o n .  S o  a s  l o n g  a s  
t h e  c o r p o r a t e  c r o o k s  o n l y  c h e a t s  t h a t  c o n s u m e r  o u t  o f  t w o  o r  t h r e e  h u n d r e d  d o l l a r s ,  t h e y  
p r o b a b l y  h a v e  a  l i c e n s e  t o  s t e a l .  E v e n  if t h e  c o n s u m e r  g e t s  m a d ,  in  t h e  a b s e n c e  o f  a  r i g h t  to  
p u r s u e  a  c l a s s  a c t io n ,  h e  w o u l d  n e v e r  f in d  a  l a w y e r  w i l l i n g  to  t a k e  a  c a s e  t h a t  i n v o l v e s  o n l y  a  
c o u p l e  h u n d r e d  d o l l a r s .  T h e r e f o r e ,  t h e  c o n s u m e r  w o u l d  p r o b a b l y  h a  ve t o  r e p r e s e n t  h i m s e l f  in  
a n  a r b i t r a t i o n .  If t h e  c o n s u m e r  d o e s  t r y  to  r e p r e s e n t  h im s e l f ,  t h e  f i l in g  f e e  to  d e m a n d  
a r b i t r a t i o n  c o u l d  b e  a s  m u c h  a s  a  h u n d r e d  d o l l a r s  o r  m o r e .  I f  t h e  c o n s u m e r  p a y s  t h e  f i l in g  fee  
a n d  a t t e m p t s  to  r e p r e s e n t  h i m s e l f ,  h e  w o n ’t l ik e ly  g e t  t h e  " d i s c o v e r y "  t h a t  h e  n e e d s  to  p r o v e  
h i s  c l a im .  F in a l ly ,  w h e n  t h e  c l a i m  c o m e s  u p  fo r  h e a r i n g ,  t h e  c o r p o r a t e  c r o o k s  s e n d  in  t h r e e
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h i g h - p o w e r e d  s h a r k  d e f e n s e  l a w y e r s  t o  e a t  h i s  l u n c h .  D o e s  t h i s  s o u n d  l o p - s i d e d ?  N o w  y o u  
k n o w  w h y  c o r p o r a t i o n s  l ik e  a r b i t r a t i o n  c l a u s e s .

A s  a  g e n e r a l  r u le ,  i f  a n y  b u s i n e s s  w a n t s  y o u  to  a g r e e  to  s e t t l e  y o u r  d i f f e r e n c e s  o u t  o f  c o u r t ,  y o u  
s h o u l d  f in d  a  d i f f e r e n t  p l a c e  t o  d o  b u s i n e s s .  A n y  a r b i t r a t i o n  a g r e e m e n t  i n c l u d e d  in  a  c o n t r a c t  
i n v o l v i n g  a n y  t r a n s a c t i o n  h e r e  y o u  d o n ' t  h a v e  a  l a w y e r  ^ p r e s e n t i n g  y o u ,  a n d  w h e r e  y o u  a r e  
n o t  a c t i v e l y  n e g o t i a t i n g  t h e  " c o n t r a c t  a s  a  w h o l e "  is  a l m o s t  i n v a r i u o l y  b a d  n e w s  f o r  t h e  
c o n s u m e r .  A n y  c o m p a n y  t h a t  i s  e n g a g e d  i n  c o n s u m e r  t r a n s a c t i o n s  a n d  f e e l s  it  n e e d s  
p r o t e c t i o n  f r o m  l a w s u i t s  i s  p r o b a b l y  e n g a g e d  in  q u e s t i o n a b l e  b u s i n e s s  p r a c t i c e s .  In  fac t ,  
i n c l u d i n g  a n  a r b i t r a t i o n  c l a u s e  i n  a n y  c o n s u m e r  c o n t r a c t  is  i t s e l f  a  q u e s t i o n a b l e  b u s i n e s s  
p r a c t i c e .  F o r  f u r t h e r  i n f o r m a t i o n  t ry :  h t t p : / / w w w . t h e c r e . c o m / f e d l a w / l e g a l 8 9 . h t m

B a c k  to  T o p

W hat types o f class ac tions m ay  be filed?

M o s t  c la s s  a c t i o n s  a r e  f i l e d  f o r  c o m p e n s a t o r y  ( m o n e y )  d a m a g e s .  C l a s s  a c t i o n s  m a y  a l s o  b e  f i l e d  
to  r e s o l v e  d i s p u t e s  o v e r  a  " l i m i t e d  f u n d , "  w h e r e  t h e  m o n e y  a v a i l a b l e  is  i n a d e q u a t e  to  f u l ly  
c o m p e n s a t e  a l l  c l a s s  m e m b e r s .  O c c a s i o n a l l y ,  c la s s  a c t i o n s  a r e  f i l e d  t o  s e e k  a  d e c l a r a t o r y  
j u d g m e n t .  F in a l ly ,  a  c l a s s  a c t i o n  m a y  s e e k  i n j u n c t i v e  r e l ie f .  F o r  e x a m p l e ,  a  c l a s s  a c t i o n  m a y  b e  
f i le d  to  r e q u e s t  t h e  c o u r t  o r d e r  t h e  p o l i c e  o r  a u t h o r i t i e s  t o  d i s c o n t i n u e  a n  u n c o n s t i t u t i o n a l  
p r a c t i c e .

B a c k  to  T o p

C an I be  b o u n d  by  a se ttlem en t o r ju d g m e n t of a class action?

Y es. If  t h e  c o n s t i t u t i o n a l  a n d  p r o c e d u r a l  p r o t e c t i o n s  r e q u i r e d  f o r  f a i r n e s s  a r e  m e t  in  t h e  
u n d e r l y i n g  a c t io n ,  a l l  a b s e n t  c l a s s  m e m b e r s  a r e  b o u n d  to  t h e  j u d g m e n t  o r  s e t t l e m e n t  o f  t h e  
c a s e .  H o w e v e r ,  if t h e  a c t i o n  is  p r i m a r i l y  fo r  c o m p e n s a t o r y  d a m a g e s ,  a b s e n t  c la s s  m e m b e r s  a r e  
e n t i t l e d  to  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  " o p t - o u t "  ( e x c l u d e  t h e m s e l v e s )  f r o m  t h e  p r o c e e d i n g s .
If a  p e r s o n  o p t s - o u t ,  h e  is  n o t  b o i ’- 'd  b y  a n y  j u d g m e n t  o r  s e t t l e m e n t  o f  t h e  c la s s  a c t io n .  I n  th e  
e v e n t  a  c la s s  a c t i o n  is  f o r  d e c l a r a t o r y  o r  i n j u n c t i v e  re l ie f ,  n o t i c e  is  n o t  r e q u i r e d  to  b i n d  a b s e n t  
c la s s  m e m b e r s  a n d  t h e  c o u r t  m a y  n o t  a l l o w  y o u r  t o  o p t - o u t .

B a c k  to  T o p

H ow  do I jo in  a class action?

A . G e n e r a l l y ,  b e f o r e  a  c o u r t  c e r t i f i e s  a  c la s s  a c t io n ,  i t  m u s t  c o n c l u d e  t h a t  t h e r e  a r e  t o o  m a n y  
c la s s  m e m b e r s  f o r  t h e m  a ll  t o  b e  n a m e d  a s  p a r t i e s  in  t h e  l a w s u i t .  T e c h n i c a l l y ,  c la s s  m e m b e r s  
d o  n o t  " jo in"  i n t o  t h e  l i t i g a t i o n ,  b u t  d e c i d e  to  p a r t i c i p a t e  b y  n o t  " o p t i n g - o u t . "  It  is  o n l y  i n  r a r e  
i n s t a n c e s  w h e n  a  s u i t  is f i l e d  a s  a n  " o p t - in "  c l a s s  a c t io n .  In  t h o s e  r a r e  i n s t a n c e s ,  a  c l a i m  f o r m  o r
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r e q u e s t  t o  jo in  f o r m  m a y  b e  n e c e s s a r y .  O r d i n a r i l y ,  t h e  n o t i c e  i s s u e d  t o  c l a s s  m e m b e r s  i n  t h e  
u s u a l  s u i t  fo r  c o m p e n s a t o r y  d a m a g e s  w i l l  te l l  t h e  c la s s  i f  t h e y  n e e d  t o  t a k e  a n y  a c t i o n  to  
p a r t i c i p a t e .  In  a  s u i t  f o r  c o m p e n s a t o r y  d a m a g e s ,  m y  c la s s  m e m b e r  w h o  d o e s  n o t  " o p t - o u t "  
m a y  b e  b o u n d  b y  t h e  r e s u l t s  o f  t h e  l i t i g a t i o n  if  i t  p r o c e e d s  a s  a  c l a s s  a c t i o n .  I f  a  c l a s s  m e m b e r  
s h o u l d  d e t e r m i n e ,  h o w e v e r ,  t h a t  h e  w a n t s  t o  p a r t i c i p a t e  i n  t h e  s u i t  a s  a  n a m e d  p a r t y ,  h e  m a y  
h i r e  h i s  o w n  l a w y e r  a n d  s e e k  to  i n t e r v e n e  ( p a r t i c i p a t e )  in  t h e  l a w s u i t

B ack to  T o p

If I have a claim , sh o u ld  I file  m y  ow n law su it?

A . T h e  a n s w e r  d e p e n d s  o n  t h e  n a t u r e  o f  t h e  s u i t  a n d  i n d i v i d u a l  c i r c u m s t a n c e s .  S o m e  c la s s  
a c t i o n s  s e e k  r e c o v e r y  f o r  a  l a r g e  g r o u p  o f  p e o p l e ;  h o w e v e r ,  i n d i v i d u a l  d a m a g e s  m a y  b e  s m a l l .  
F o r  i n s t a n c e ,  if  a  m o r t g a g e  c o m p a n y  w a s  i m p r o p e r l y  c h a r g i n g  i n t e r e s t ,  a n d  a s  a  r e s u l t  e v e r y  
c la s s  m e m b e r  p a i d  $ 1 0 0  m o r e  t h a r .  s h o u l d  h a v e  b e e n  c h a r g e d ,  i t  m a y  n o t  b e  p r a c t i c a l  b e c a u s e  
o f  t h e  c o s t  o f  l i t i g a t i o n  to  p u / s u e  s u c h  a  c a s e  i n d i v i d u a l l y .  O n  t h e  o t h e r  h a n d ,  if  a  p e r s o n  h a s  
s u b s t a n t i a l  d a m a g e s  a n d  a  s e r i o u s  c ia im ,  a  l a w y e r  s h o u l d  b e  c o n s u l t e d  to  a s s i s t  in  m a k i n g  th e  
d e c i s i o n .  I n  c a s e s  w h e r e  t h e  d a m a g e s  i n v o l v e d  d o  n o t  a m o u n t  t o  s e v e r a l  t h o u s a n d  d o l l a r s ,  
l i t i g a t i o n  i n v o l v i n g  c o m p l e x  i s s u e s ,  d u e  t o  t h e  c o s t  i n v o l v e d ,  m a y  r e s u l t  in  n o  l e c o v e r y  a f t e r  
t h o s e  e x p e n s e s  a n d  c o s t s  a r e  d e d u c t e d .

B a c k  to  T o p

W ho pays the law y ers  in a class action law su it?

A . I n  a c la s s  a c t i o n  f o r  m o n e y  d a m a g e s ,  l a w y e r s  w h o  r e p r e s e n t  t h e  c l a s s  a r e  g e n e r a l l y  p a i d  o u t  
o f  t h e  r e c o v e r y ,  i.e., " c o m m o n  f u n d "  t h e y  c r e a t e  fo r  t h e  p l a i n t i f f  c l a s s .  I n  c la s s  a c t i o n s  i n v o l v i n g  
d e c l a r a t o r y  j u d g m e n t s  o r  i n j u n c t i v e  re l ie f ,  l a w y e r s  m a y  b e  p a i d  b y  t h e  p l a i n t i f f s  t h a t  h i r e d  
t h e m ,  o r  in  s o m e  c a s e s ,  b y  t h e  d e f e n d a n t s  if t h e  p l a i n t i f f s  w i n .

A t t o r n e y  fe e  a w a r d s  a r e  s u b j e c t  t o  c o u r t  r e v i e w  a n d  a p p r o v a l .  O r d i n a r i l y ,  if a n  a w a r d  is m a d e  
in  a  c o m m o n  f u n d  c a s e ,  it  w i l l  b e  a w a r d e d  a s  a  p e r c e n t a g e  o f  t h e  f u n d  c r e a t e d  f o r  t h e  c la s s .  A  
b e n c h m a r k  a w a r d  g e n e r a l l y  a c c e p t e d  b y  t h e  c o u r t s  is  a p p r o x i m a t e l y  2 5 %  to  3 5 %  a l t h o u g h  th e  
a w a r d  m a y  b e  a d j u s t e d  h i g h e r  o r  l o w e r  d e p e n d i n g  o n  t h e  s p e c i f i c  f a c t s  o f  a  c a s e .

B a c k  to  T o p

W hat are the  s ig n s  o f an  u n fa ir  se ttlem en t or im p ro p er rep resen ta tio n ?

A . T h e r e  h a s  b e e n  a  g r e a t  d e a l  o f  c r i t i c i s m  o f  c la s s  a c t i o n  l i t i g a t i o n  in  t h e  n e w s  in  r e c e n t  y e a r s .  
M u c h  o f  t h e  c r i t i c i s m  is  u n j u s t i f i e d .  A  g o o d  d e a l  o f  t h e  c r i t i c i s m  f o c u s e s  o n  t h e  f e e s  t h a t  
l a w y e r s  r e c e i v e  f o r  r e p r e s e n t i n g  a  c la s s  in  s u c h  l i t ig a t io n .  T h e  m o s t  v o c a l  o p p o n e n t s  o f  c la s s  
a c t i o n  l i t i g a t i o n  a r e  i n s u r e r s  w h o  a r e  r e q u i r e d  to  p a y  c o v e r e d  c l a i m s  a s  a  r e s u l t  o f  t h e
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T h e  t r u t h  o f  t h e  m a t t e r  i s  t h a t  t h e  l a w y e r s  v / h o  r e p r e s e n t  a  c l a s s  w i l l  o f t e n  r e c o v e r  in  f e e s  a n  
a w a r d  m a n y  t i m e s  g r e a t e r  t h a n  t h e  c o m p e n s a t i o n  r e c e i v e d  b y  a n y  g i v e n  c l a s s  m e m b e r ;  
h o w e v e r ,  t h e  t o t a l  c o l l e c t i v e  a l l o c a t i o n s  to  t h e  c l a s s  in  a  p r o p e r  s e t t l e m e n t  a r e  i n v a r i a b l y  m a n y  
t i m e s  t h e  f e e  a w a r d e d  to  l a w y e r s .  W i t h o u t  a  m e a n s  to  s u e  w r o n g d o e r s  f o r  c h e a t i n g  p e o p l e  o u t  
o f  s m a l l  s u m s ,  w e  w o u l d  a l l  b e  a t  t h e  m e r c y  o f  s m a l l  t i m e  c h e a t s .  N o  o n e  p e r s o n  c h e a t e d  o u t  o f  
a  h u n d r e d  d o l l a r s  c a n  f i n d  a  l a w y e r  t o  r e p r e s e n t  h i m .  S e v e r a l  t h o u s a n d  p e o p l e  c h e a t e d  o u t  o f  
a  h u n d r e d  d o l l a r s  e a c h ,  h o w e v e r ,  h a v e  a p o w e r f u l  c o l l e c t i v e  w r o n g  t h a t  a t t r a c t s  q u a l i f i e d  le g a l  
r e p r e s e n t a t i o n  to  p u t  a s t o p  to  t h e  p r a c t i c e .

N o t w i t h s t a n d i n g  t h e  f r e q u e n t  u n j u s t i f i e d  c r i t i c i s m  c a s t  o n  l a w y e r s  h a n d l i n g  c la s s  a c t i o n  
l i t i g a t i o n ,  t h e r e  h a v e  b e e n  i n s t a n c e s  w h e r e  r e p r e s e n t a t i o n  o f  3 c l a s s  h a s  b e e n  f o u n d  b y  c o u r t s  
t o  b e  l e s s  t h a n  o p t i m a l ,  a n d  p r o p o s e d  s e t t l e m e n t s  h a v e  b e e n  f o u n d  u n f a i r .  A l t h o u g h  t h e  
p r e s e n c e  o f  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  c i r c u m s t a n c e s  d o e s  n o t  i n v a r i a b l y  m e a n  a  s e t t l e m e n t  
is  u n f a i r ,  t h e  f o l l o w i n g  a r e  e x a m p l e s  o f  h y p o t h e t i c a l  c i r c u m s t a n c e s  w h i c h  m a y  j u s t i f y  
h e i g h t e n e d  s c r u t i n y  o f  a n y  p r o p o s e d  s e t t l e m e n t  o f  l i t i g a t i o n .

(1) T h e  p r o p o s e d  s e t t l e m e n t  L i l s  t o  c r e a t e  a  s u b s t a n t i a l  r e t u r n  f o r  t h e  c l a s s  i n  t e r m s  o f  
c o l l e c t i v e  b e n e f i t  t o  t h e  a b s e n t  c l a s s  m e m b e r s .  F o r  e x a m p l e ,  in  a  c a s e  a l l e g i n g  a  d e f e c t  in  
p a r t i c u l a r  p r o d u c t ,  t h e  p r o p o s e d  s e t t l e m e n t  p r o v i d e s  o n l y  t h a t  c l a s s  m e m b e r s  a r e  to  r e c e i v e  a 
n o n t r a n s f e r a b l e  c o u p o n  g o o d  f o r  a  l i m i t e d  t i m e  o n  t h e  p u r c h a s e  o f  a  n e w  p r o d u c t  b y  t h e  s a m e  
m a n u f a c t u r e r .  T h u s ,  t h e  c l a s s  m e m b e r s  o n l y  r e c e i v e  a b e n e f i t  i f  t h e y  s p e n d  t h e i r  o w n  m o n e y  in  
t h e  p r o c e s s .  S u c h  a n  a r r a n g e m e n t  is o f  q u e s t i o n a b l e  v a l u e .  It is  l ik e ly  t h a t  i f  t h e  c la s s  
p u r c h a s e d  a  d e f e c t i v e  p r o d u c t  in  t h e  f i r s t  i n s t a n c e ,  t h e y  m i g h t  n o t  b e  i n t e r e s t e d  in  r e p e a t i n g  
t h e  m i s t a k e  a g a i n  w i t h  t h e  s a m e  m a n u f a c t u r e r .  M o r e o v e r ,  it  c o u l d  b e  a r g u e d  t h a t  t h e  
s e t t l e m e n t  is o f  m o r e  v a l u e  t o  t h e  d e f e n d a n t  a s  a  m a r k e t i n g  s c h e m e  t h a n  to  t h e  c l a s s  a s  
c o m p e n s a t i  on  f o r  d a m a g e s .  O n  t h e  o t h e r  h a n d ,  s u c h  a  ' c o u p o n  s e t t l e m e n t "  c o u l d  b e  o f  
s u b s t a n t i a l  v a l u e  if  t h e  c o u p o n  m a y  b e  u s e d  o n  a  p r o d u c t  i n  g r e a t  d e m a n d ,  o f f e r s  s u b s t a n t i a l  
s a v i n g s  to  t h e  c la s s ,  p r o v i d e s  a  r e a s o n a b l e  p e r i o d  o f  t i m e  in  w h i c h  it  m a y  b e  u s e d ,  a n d  is 
t r a n s f e r a b l e .

(2) A  c la s s  a c t i o n  w a s  f i l e d  a s  a n  a c t i o n  f o r  c o m p e n s a t o r y  d a m a g e s ;  h o w e v e r ,  t h e  s e t t l e m e n t  
p r o v i d e s  t h e  c l a s s  is  t o  r e c e i v e  n o  c o m p e n s a t o r y  a w a r d .  F u r t h e r ,  t h e  a t t o r n e y  fee  ( w h i c h  is  
p u r p o r t e d l y  b a s e d  o n  a  c o m m o n  f u n d  t h e o r y )  is  fo r  s e v e r a l  m i l l i o n  d o l l a r s  a n d  is b a s e d  o n  
p u r p o r t e d  " n o n t a n g i b l e "  b e n e f i t s  t h e  c la s s  w i l l  p u r p o r t e d l y  r e c e i v e .  F o r  e x a m p l e ,  i n  a  c a s e  
i n v o l v i n g  a  v e h i c l e  s u b j e c t  t o  r o l l o v e r s ,  c la s s  c o u n s e l  n e g o t i a t e s  a  s e t t l e m e n t  w h e r e b y  t h e  c la s s  
r e c e i v e s  o n l y  a n  i n s p e c t i o n  o f  t h e  v e h i c l e  to  d e t e r m i n e  i f  i t  h a s  b e e n  m o d i f i e d  s i n c e  t h e  d a t e  o f  
m a n u f a c t u r e r ,  a  w a r n i n g  s t i c k e r  f o r  t h e  v i s o r  s a y i n g  " w a t c h  o u t , "  a n d  a  to l l  f r e e  n u m b e r  t h e y  
c a n  ca ll  f o r  a  f r e e  t o w  if  t h e i r  v e h i c l e  r o l l s  o v e r .  A t  t h e  e n d  o f  t h e  p r o p o s e d  s e t t l e m e n t ,  t h e  c la s s  
is  s t i l l  l e f t  w i t h  a  d a n g e r o u s ,  u n m o d i f i e d  v e h i c l e  a n d  p r o v i d e d  n o  c o m p e n s a t i o n  f o r  t h e  d e f e c t .  
Y et,  t h e  c la s s  c o u n s e l  c o n t e n d s  t h e  s e t t l e m e n t  i s  f a i r  a n d  w o r t h  m i l l i o n s  in  fee s .

l i t ig a t io n , o r the w ro n g d o e rs in v o lv e d  in the u n d e r ly in g  m is co n d u c t.
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O n  t h e  o t h e r  h a n d ,  i n  s o m e  i n s t a n c e s ,  n o n t a n g i b l e  b e n e f i t s  c a n  b e  s u b s t a n t i a l .  F o r  e x a m p l e ,  in  
a  p o l l u t i o n  c a s e ,  a  d e f e n d a n t  m i g h t  b e  s u e d  f o r  b o t h  c o m p e n s a t o r y  d a m a g e s  a n d  i n j u n c t i v e  
r e l i e f  i n  a n  e f f o r t  t o  s t o p  c o n t i n u e d  p o l l u t i o n .  U n d e r  s o m e  c i r c u m s t a n c e s ,  t h e  i n j u n c t i v e  r e l ie f  
c o u l d  p r o v i d e  t r u e  s u b s t a n t i a l  b e n e f i t s  t o  t h e  c la s s  e v e n  i n  t h e  a b s e n c e  o f  c o m p e n s a t o r y  
d a m a g e s .  If t h e  p o l l u t i o n  i s  s t o p p e d ,  t h e  q u a l i t y  o f  l i f e  f o r  t h o s e  i n  t h e  a r e a  o f  t h e  p o l l u t e r  
c o u l d  v e r y  w e l l  b e  i m p r o v e d ,  p o t e n t i a l  i l l n e s s  a n d  r i s k  to  c h i l d r e n  f r o m  t h e  p o l l u t i o n  
e l i m i n a t e d ,  a n d  a n y  f u r t h e r  d a m a g e s  t o  t h e  c la s s  f r o m  c o n t i n u i n g  p o l l u t i o n  s t o p p e d .  In  s u c h  a 
s i t u a t i o n ,  a  c l a s s  c o u n s e l  m i g h t  m a k e  a  c o n s c i o u s  a n d  i n t e l l i g e n t  d e c i s i o n  t h a t  it  is  m o r e  
i m p o r t a n t  to  t h e  c la s s  t o  s t o p  t h e  p o l l u t i o n  n o w  b y  s e t t l e m e n t  t h a n  to  c o n t i n u e  it i n d e f i n i t e l y  
b y  l i t i g a t i o n .  I n  s u c h  a  s i t u a t i o n ,  a  s u b s t a n t i a l  fee  m a y  b e  a p p r o p r i a t e  e v e n  i f  n o  d i r e c t  
c o m p e n s a t i o n  is  p a i d  t o  i n d i v i d u a l  c l a s s  m e m b e r s .

(3) A n y  s e t t l e m e n t  w h e r e  t h e  r e l e a s e  b e i n g  d e m a n d e d  a s  a  c o n d i t i o n  o f  t h e  s e t t l e m e n t  is 
e x t r e m e l y  o v e r b r o a d  a n d  e n c o m p a s s e s  c l a i m s  t h a t  w e r e  n e i t h e r  p u r s u e d  in  t h e  c la s s  c o m p l a i n t  
n o r  s u b j e c t  to  t r u e  a d v e r s a r i a l  l i t i g a t i o n  p r i o r  t o  t h e  s e t t l e m e n t .  F o r  i n s t a n c e ,  a  b a n k  is 
i m p r o p e r l y  c h a r g i n g  a  " fax  fee"  w h e n  a  p e r s o n  p a y s  o f f  a  m o r t g a g e  i s s u e d  b y  t h e  b a n k .
A s s u m e  s u c h  a  p r a c t i c e  v i o l a t e s  s t a t e  l o a n  c h a r g e  d i s c l o s u r e  s t a t u t e s  o r  t h e  T r u t h  in  L e n d i n g  
A c t  a n d  t h e  f i f t e e n  d o l l a r  f e e  c h a r g e d  f o r  a  fa x  is  i m p r o p e r .

A s s u m e  f u r t h e r  t h a t  s a m e  b a n k  i s  a l s o  i m p r o p e r l y  c a l c u l a t i n g  i n t e r e s t  d u e  o n  a  l o a n  c lo s in g  
d a t e  a n d  is  o v e r c h a r g i n g  s o m e  c u s t o m e r s  s e v e r a l  h u n d r e d  d o l l a r s  in  i n t e r e s t  a t  t h e  t i m e  a  l o a n  
is  p a i d  o ff .  A  l a w y e r  f i n d s  o u t  a b o u t  a n c  s u e s  o v e r  t h e  i m p r o p e r  f a x  fee ,  b u t  n e v e r  d i s c o v e r s  
t h e  b a n k  is  i m p r o p e r l y  c h a r g i n g  i n t e r e s t .  It is  p o s s i b l e  t h a t  u n d e r  s o m e  c i r c u m s t a n c e s  a  b a n k  
c o u l d  e v e n  lie  a b o u t  t h e  i n t e r e s t  c h a r g e s  a n d  p r e c l u d e  t h e  c l a s s  a t t o r n e y  f r o m  d i s c o v e r i n g  th e  
l ie  b y  f o r m a l  p r o c e s s .  T h e  b a n k  a g r e e s  t o  s e t t l e  t h e  f a x  c l a i m ,  b u t  k n o w i n g  it  m a y  s o o n  b e  s u e d  
fo r  t h e  i n t e r e s t  c l a i m  a t t e m p t s  to  s u b v e r t  t h e  s u i t  b y  i n s i s t i n g  t h e  r e l e a s e  in  t h e  fax c la im  c a s e  
e n c o m p a s s  " e v e r y  a n d  a ll  c l a i m s  r e l a t i n g  to  l o a n s ,  k n o w n  o r  u n k n o w n "  a r i s i n g  f r o m  a n y  lo a n .
If a  d e m a n d  b y  a  d e f e n d a n t  i s  m a d e  f o r  a  r i d i c u l o u s l y  o v e r b r o a d  r e l e a s e  o f  c la im s ,  t h e y  m a y  
v e r y  w e l l  h a v e  s o m e t h i n g  to  h i d e .

(4) T h e  v i r t u a l  n o n e x i s t e n c e  o f  d i s c o v e r y  b y  t h e  c la s s  c o u n s e l  w h o  p r o p o s e s  a  s e t t l e m e n t .  In  
o u l e r  fo r  a n  a t t o r n e y  t o  a s s e r t  to  a  c o u r t  t h a t  a s e t t l e m e n t  is  fa ir ,  r e a s o n a b l e  a n d  a d e q u a t e ,  h e  
m u s t  b e  f a m i l i a r  w i t h  t h e  u n d e r l y i n g  f a c t s  o f  t h e  c a s e .  In  c l a s s  l i t i g a t i o n  t h e r e  o f t e n  is  a  
c o m m i t t e e  o f  c o u n s e l .  A l t h o u g h  e a c h  a n d  e v e r y  a t t o r n e y  n e e d  n o t  b e  f a m i l i a r  in  d e p t h  w i t h  all 
u n d e r l y i n g  fac ts ,  t h a t  k n o w l e d g e  s h o u l d  b e  p r e s e n t  a m o n g  t h e  g r o u p  r e p r e s e n t i n g  t h e  c la s s .

(5) T h e  f a i l u r e  o f  t h e  c l a s s  c o u n s e l  t o  n o t i f y  t h e  c la s s  i n  e i t h e r  g e n e r a l  o r  s p e c i f i c  t e r m s  th e  
a m o u n t  o f  t h e  a t t o r n e y  fe e  t h a t  w i l l  s o u g h t  a s  p a r t  o f  t h e  s e t t l e m e n t .  If  a n  a t t o r n e y  e a r n s  a  fee , 
h e  s h o u l d  n o t  b e  c o n c e r n e d  a b o u t  d i s c l o s i n g  t h e  a m o u n t .  I f  a  fee  w i l l  b e  s o u g h t  a s  a  p e r c e n t a g e  
o f  a  c o m m o n  f u n d ,  t h e  c la s s  s h o u l d  b e  i n f o r m e d  o f  t h e  m a x i m u m  f e e  t h a t  m a y  b e  r e q u e s t e d .  
S u c h  a  d i s c l o s u r e  c o u l d  b e  m a d e  e i t h e r  b y  d i s c l o s i n g  t h e  m a x i m u m  p e r c e n t a g e  t h a t  m a y  b e  
s o u g h t ,  o r  t h e  a m o u n t  i n  d o l l a r s .  T h e  f a i l u r e  to  d i s c l o s e  t h e  i n t e n d e d  fe e  o f t e n  is  o c c u r s  w h e n
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(6) In  a  s e t t l e m e n t  c la s s ,  t h e  a m o u n t  o f  a t t o r n e y  f e e s  t o  b e  r e q u e s t e d  a p p e a r s  f a c i a l ly  e x c e s s :v e ,  
t h e  f e e s  w e r e  n e g o t i a t e d  w i t h  t h e  d e f e n d a n t ,  a n d  t h e  d e f e n d a n t  h a d  a g r e e d  n o t  to  o b je c t  t o  t h e  
f e e  r e q u e s t  a s  p a r t  o f  t h e  s e t t l e m e n t .  T h i s  t y p e  o f  a r r a n g e m e n t  is  k n o w n  a s  a  " c l e a r  s a i l i n g "  
a g r e e m e n t .  T h e  m a j o r i t y  v i e w  o n  s u c h  c l e a r  s a i l i n g  a g r e e m e n t s  is  t h a t  t h e y  c r e a t e  a n  
a p p e a r a n c e  o f  c l a s s  c o u n s e l  p u t t i n g  h i s  i n t e r e s t  a h e a d  o f  t h e  c la s s .  O n  t h e  o t h e r  h a n d ,  a  c l e a r  
s a i l i n g  a g r e e m e n t  m i g h t  n o t  b e  i m p r o p e r  if t h e  fe e  is  r e a s o n a b l e ,  t h e  f a c t  t h o  d e f e n d a n t  w i l l  n u t  
b e  o b j e c t i n g  is d i s c l o s e d ,  t h e  c l a s s  is  g i v e n  a n  o p p o r t u n i t y  t o  o b je c t  to  t h e  fee ,  a n d  t h e  c o u r t  
p r o v i d e s  o v e r s i g h t  o n  u l t i m a t e  a p p r o v a l  o f  t h e  a m o u n t  a w a r d e d .

A s  p r e v i o u s l y  s t a t e d ,  t h e  p r e s e n c e  o f  o n e  o r  m o r e  o f  t h e  a b o v e  s i t u a t i o n s  d o e s  n o t  i n v a r i a b l y  
l e a d  to  t h e  c o n c l u s i o n  t h a t  a  s e t t l e m e n t  is  u n f a i r  o r  t h a t  t h e  c la s s  h a s  b e e n  p o o r l y  r e p r e s e n t e d .  
H o w e v e r ,  i f  s e v e r a l  o f  t h e s e  e l e m e n t s  a r e  p r e s e n t  in  t h e  s a m e  c a s e ,  a d d i t i o n a l  s c r u t i n y  m a y  b e  
n e c e s s a r y  if  t h e  i n t e r e s t s  o f  t h e  c l a s s  a r e  t o  b e  p r o t e c t e d .  In  r e v i e w i n g  t h e  fa ' m e s s  o f  a  
p r o p o s e d  s e t t l e m e n t ,  t h e  f o l l o w i n g  a r e  p o s s i b l e  e l e m e n t s  t h e  c o u r t  o v e r s e e i r g  t h e  a c t i o n  m i g h t  
c o n s i d e r :

•  W h e t h e r  t h e  s e t t l e m e n t  w a s  t h e  p r o d u c t  o f  f r a u d  o r  c o l l u s i o n .
•  T h e  c o m p l e x i t y ,  e x p e n s e  a n d  l ik e ly  d u r a t i o n  o f  t h e  l i t i g a t i o n  if  t h e  c a s e  w e r e  

t r i e d .
•  T h e  s t a g e  o f  t h e  p r o c e e d i n g s  a n d  t h e  a m o u n t  o f  d i s c o v e r y  c o m p l e t e d  p r i o r  to  

s e t t l e m e n t .
•  T h e  f  i c tu a l  a n d  l e g a l  o b s t a c l e s  to  p r e v a i l i n g  o n  t h e  m e i i t s .
•  T h e  p o s s i b l e  r a n g e  o f  r e c o v e r y  a n d  t h e  c e r t a i n t y  o f  d a m a g e s .
•  T h e  a b i l i t y  o f  t h e  d e f e n d a n t  t o  p a y  c l a i m s  if i n d i v i d u a l  l i t i g a t i o n s  w e r e  

p u r s u e d .
•  W h e t h e r  o t h e r  l i t i g a t i o n  i n v o l v i n g  t h e  s a m e  c l a i m s  h a s  b e e n  f i l e d  a g a i n s t  t h e  

d e f e n d a n t  a n d  t h e  r e s u l t s  in  t h o s e  c a s e s .
•  T h e  r e s p e c t i v e  o p i n i o n s  o f  t h e  p a r t i c i p a n t s ,  i n c l u d i n g  c la s s  c o u n s e l ,  c la s s  

r e p r e s e n t a t i v e s ,  a n d  a b s e n t  c la s s  m e m b e r s .

B a c k  to  T o p

H ow  can I o b ta in  m ore in fo rm a tio n  on an y  legal issu e  reg a rd in g  a class action?

If  y o u  h a v e  a  q u e s t i o n  a b o u t  c l a s s  a c t i o n  l i t i g a t i o n ,  o r  a r e  c o n c e r n e d  y o u  m a y  b e  a d v e r s e l y  
a f f e c t e d  b y  a  p e n d i n g  c a s e ,  y o u  s h o u l d  c o n s u l t  a  l a w y e r .  N u m e r o u s  n o t i c e s  r e g a r d i n g  p e n d i n g  
c la s s  a c t i o n  l i t i g a t i o n  a r e  p u b l i s h e d  in  l e a d i n g  n e w s p a p e r s  s u c h  a s  (JS A  T o d a y  o r  t h e  W a l l  
S t r e e t  J o u r n a l .  Y o u  w i l l  a l s o  f i n d  i n f o r m a t i o n  r e g a r d i n g  p e n d i n g  o r  s e t t l e d  l i t i g a t i o n  o n  t h e  
L e g a l  N o t i c e s  p a g e  o f  t h i s  w e o s i t e  a n d  t h e  l i n k s  t h e r e f r o m .

If y o u  h a v e  a n  i n t e r e s t  i n  o b t a i n i n g  m o r e  g e n e r a l  i n f o r m a t i o n  a b o u t  c la s s  a c t i o n s ,  o r  t h e  l a w

the fee w o u ld  be deem ed excess ive b y m a r oeop le .
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g e n e r a l l y ,  t h e  A m e r i c a n  A cs o c i a t i o n  o f  L a w  L i b r a r i e s  h a s  p u b l i s h e d  a n  o n - l i n e  g u i d e  f o r  
l a y m e n ,  " H o w  to  R e s e a r c h  a  L e g a l  P r o b l e m . "

T h e  s t a f f  o f  t h e  S a i n t  L o u i s  U n i v e r s i t y  L a w  L i b r a r y  a l s o  h a s  a u t h o r e d  a  - e s e a r c h  g u i d e .

T h e  L i b r a r y  o f  C o n g r e s s  h a s  a n  o n - l i n e  g u i d e  

P r o f e s s o r  S m i t h ' s  G u i d e  to  L e g a l  r e s e a r c h .

M a r q u e t t e  h a s  p u b l i s h e d  a  g u i d e  a b o u t  f i n d i n g  c o u r t  c a s e s .

A l s o ,  s e e  t h e  L e g a l  R e s e a r c h  G u i d e s .

A n o t h e r  e a s y  to  u s e  t o o l  f o r  l e g a l  r e s e a r c h  is  t h e  I n t e r n e t  L e g a l  R e s o u r c e  G u i d e ,  i f  y o u  a r e  a 
n o v i c e  to  t h e  w e b ,  t r y  w w w . n o r l h e r n w c b s . c o m / b c .

F i n a l ly ,  t i p s  o n  l e g a l  r e s e a r c h  t e c h n i q u e s  i ru .y  b e  f o u n d  h e r e .

B a c k  t o  T o p

U s e  o f  t h i s  s i t e  is b y  p e r m i s s i o n  o n l y ,  a n d  is  c o n d i t i o n e d  u p o n  a c c e p t a n c e  o f  t h e  T e r m s  a n d  
C o n d i t i o n s  o f  U s e  a n d  D i s c l a i m e r .  Q u e s t i o n s  o r  c o m m e n t s  r e g a r d i n g  t h i s  w e b s i t e  s h o u l d  b e  
a d d r e s s e d  to  T i m o t h y  L. L b l e  ©  1 9 9 8 -2 0 0 5 .A l l  R i g h t s  R e s e r v e d .
W e b  S e r v ic e s  P r o v i d e d  b y p s y c r a y . c o m .
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ALASKA STATE LEGISLATURE
Rep. Lesil McGuire, Chair
Rep. Tom  A nderson, V ice-Chair 
Rep. John Coghill 
Rep. Nancy Dahlstrom  
Rep. Pete Kott 
Rep. Les G ara 
Rep. Max G ruenberg

House Judiciary Committee
Memorandum
To: Terri B annister, Leg. Legal

From: V anessa T ondin i, C om m ittee A ide
House Judiciary Com m ittee

Date: April 22, 2005

Re: CS Request

Please create a final d raft H ouse Judiciary  C om m ittee Substitute for w ork o rder #  24-LS0826\Y , 
HB 257, incorporating the attached am endm ent. Incorporate only the subsections dealing with 
the "preferences” in the attached  docum ent, i.e. Sect. 1, (c) -  (r). The bill was passed out o f 
com m ittee today.

If you have any questions, please call m e at 4990.
Thank you so m uch! W e really  appreciate all your help and hard work.

The inform ation attached to this m em o is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by 
only the individual nam ed above. If  the reader o f  this M em orandum  is not the intended recipient or a representative o f  the 
intended recipient, you are hereby notified that any review . Jissem ination, or copying o f  the inform ation contained herein is 
prohibited. If you have received this in error, please im m ediately notify the sender by telephone and return this to the 
sender at the above address.

State Capitol, Room 120 
Juneau, AK 99801-1182 
(907) 465-4990 
Fax (907) 465-6592
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f W - # r  1 -  P A S S E D  

do CU/^Hrto «  "y" *f 24 - LS«
FOR AN APT ENTITLED 

"An Act relating to a procurement and electronic commerce to >Is program for state departments 

and instrumentalities of the state; and providing for an effective date."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. A S  3 6 .3 0  is a m e n d e d  b y  a d d in g  a n ew  sec tio n  to  a r tic le  1 to  read :

Sec. 36.30.093. State procurement and electronic commerce tools program.

(a ) T h e  d e p a r tm e n t m ay  e n te r  in to  a  p ro g ra m  u n d e r  w h ic h  th e  d e p a r tm e n t c o n tra c ts  

w ith  a  p e rso n  fro m  th e  p r iv a te  se c to r  to  p ro v id e  p ro c u re m e n t se rv ic e s  a n d  to  p ro v id e  foi the 

d e liv e ry  a n d  u se  o f  e le c tro n ic  c o m m e rc e  too ls. N o tw ith s ta n d in g  an y  o th e r  p ro v is io n  o f  th is  

ch a p te r, th e  c o n tra c t sh a ll b e  a w a rd e d  u n d e r  AS 3 6 .3 0  100 - 3 6 .3 0 .2 6 5 .

(b ) N o tw ith s ta n d in g  an y  o th e r  p ro v is io n  o f  th is  ch a p te r, a ll s ta te  d e p a r tm e n ts  an d  

in s tru m e n ta litie s  o f  th e  s ta te  m a y  p a r tic ip a te  in  the program  a u th o r iz e d  by (a )  o f  th is  se c tio n .

(c) A  p ro c u re m e n t c o n d u c te d  by th e  p e rso n  se lec  1 u n d e r  (a) o f  th is  se c tio n  is not 

su b je c t to  th is  c h a p te r  o r  to  A S  3 6 .1 5 . H o w ev er, the  p ro c u re m e n t is su b je c t to  (d )  -  (r) o f  th is 

section .

(d )  A c o n tra c t b ased  on  so lic ited  b id s  sn a il be a w a rd e d  to  th e  lo w es t re sp o n s iv e  and  

re sp o n s ib le  b id d e r  a f te r  an  A la sk a  b id d e r  p re fe ren c e  o f  f iv e  p e rc e n t h a s  b ee n  a p p lie d  fo r 

e v a lu a tio n  p u rp o se s .

(e) I f  a  b id d e r  q u a lif ie s  as  an  A lask a  b id d e r  an d  is o ffe r in g  se rv ic e s  th ro u g h  an 

em p lo y m e n t p ro g ra m , a  15 p e rc e n t c o s t p re fe ren c e  w ill be a p p lie d  d u r in g  e v a lu a tio n .

(f)  I f  a  b id d e r  is an  A lask a  b idde: and  is a q u a lify in g  e n tity , a ten  p e rc en t cost 

p re fe ren c e  w ill b e  a p p lie d  d u r in g  ev a lu a tio n .

(g ) I f  a  b id d e r  is an  A la sk a  b id d e r  an d  i f  50  p e rc en t o r  m o re  o f  the  b id d e r 's  e m p lo y e e s  at 

the  tim e th e  b id  is su b m itte d  a re  p e rso n s  w ith  d isa b ilitie s , a  ten  p e rc e n t c o s t p re fe ren c e  w ill be 

a p p lied  d u r in g  e v a lu a tio n . T h e  c o n tra c t m u st c o n ta in  a  p ro m ise  by  th e  b id d e r  that th e  p e rc en ta g e  

o f  the b id d e r's  e m p lo y e e s  w h o  a re  p e rso n s  w ith  d isa b ili tie s  w ill re m a in  at 5 0  p e rc en t o r  m ore  

d u rin g  the  c o n tra c t te rm .

(h ) In su ra n c e -re la te d  c o n tra c ts  sha ll be aw a rd e d  to  th e  lo w e s t re sp o n s iv e  and

resp o n s ib le  b id d e r  a f te r  an  A la sk a  b id d e r  p re fe ren c e  o f  fiv e  p e rc e n t has  b ee n  a p p lied  d u rin g

-1-



e v a lu a tio n . In th is  su b se c tio n , "A la sk a  b id d e r"  m e an s  a p e rso n  w h o  is a n  A la sk a  b id d e r  and  an 

A lask a  d o m e s tic  in su re r .

( 0  A la sk a  p ro d u c ts  sh a ll b e  u sed  w h e n e v e r  p ra c tic a b le  in  p ro c u re m e n ts  fo r  a  sta te  

ag e n cy . R e c y c le d  A la s k a  p ro d u c ts  sh a ll b e  u sed  w h en  th ey  a re  o f  c o m p a ra b le  q u a lity , o f  

e q u iv a le n t p rice , an d  a p p ro p r ia te  fo r  the  in ten d ed  use.

(g )  I f  a  b id  in d ic a te s  tha t the  p ro d u c t(s )  b e in g  p u rc h a se d  w ill b e  re c y c le d  A laska  

p ro d u c ts , a  c o s t p re fe re n c e  o f  f iv e  p e rc en t w ill be a p p lie d  d u r in g  e v a lu a tio n .

(h ) In a  p ro je c t f in a n c e d  by  s ta te  m o n ey  in  w h ich  the  u se  o f  tim b er, lu m b er, and  

m a n u fa c tu re d  lu m b e r  p ro d u c ts  is req u ired , on ly  tim b er, lu m b e r, an d  m a n u fa c tu re d  lu m b er 

p ro d u c ts  o r ig in a tin g  in  th is  s ta te  fro m  loca l fo re sts  sh a ll b e  u se d  w h e re v e r  p ra c tic a b le .

(i) W h e n  a g r ic u ltu ra l p ro d u c ts  a re  p u rc h a se d  , a  se v en  p e rc e n t c o s t p re fe re n c e  w ill be 

a p p lied  d u r in g  e v a lu a tio n  to  ag r ic u ltu ra l p ro d u c ts  h a rv e s ted  in  th e  s ta te .

(j) W h e n  f ish e r ie s  p ro d u c ts  a re  p u rch a sed , a se v en  p e rc en t c o s t p re fe re n c e  w ill be 

ap p lied  d u r in g  e v a lu a tio n  to  f ish e rie s  p ro d u c ts  h a rv e s ted  o r  p ro c e sse d  w ith in  the ju r is d ic tio n  o f  

the  s ta te .

(k ) I f  a  b id  o r  o f fe r  d e s ig n a te s  th e  use  o f  an  A lask a  p ro d u c t th a t is  id e n tif ied  in  the 

co n tra c t s p e c if ic a tio n s  a n d  d e s ig n a te d  as a  C la ss  I, C la ss  II, C la ss  III s ta te  p ro d u c t u n d e r A S 

3 6 .3 0 .3 3 2 , a  co s t p re fe re n c e  eq u a l to  the  p e rc en ta g e  e s ta b lish e d  fo r  th e  c la ss  u n d e r AS 

3 6 .3 0 .3 3 2 (c )  w ill b e  a p p lie d  to  th e  p ro d u c t d u rin g  ev a lu a tio n . T h e  p ro g ra m  c o n tra c to r  sh a ll use 

the A lask a  p ro d u c t p re fe re n c e  list, a s  d esc r ib e d  in  3 A A C  9 2 .0 9 0 (a ), as  the b as is  fo r e s ta b lish in g  

the p e rc e n ta g e  o f  A la sk a  p ro d u c t p re fe ren c e .

(I) I f  a c o n tra c to r  d e s ig n a te s  the  use o f  an A lask a  p ro d u c t in  a  b id  o r  p ro p o sa l and  fails 

to  u se  th e  d e s ig n  ted  p ro d u c t fo r a rea so n  w ith in  th e ir  co n tro l, each  p a y m e n t u n d e r  th e  co n tra c t 

shall b e  re d u c e d  a c c o rd in g  to  the  sc h ed u le  se t fo rth  in A S  3 6 .3 0 .3 3 0 (a ) .

(m ) E x c e p t as  p ro v id e d  u n d e r  (q ) o f  th is se c tio n , all p re fe re n c e s  a re  c u m u la tiv e  and  shall 

be ap p lied  in th e  o rd e r  re fe re n c e d  u n d e r  (d ) -  (n) o f  th is  sec tio n .

(n ) A  b id d e r  m ay  n o t rec e iv e  a p re fe re n c e  u n d e r  th is se c tio n  u n d e r b o th  (d) an d  (e), (d ) 

and  (f), o r  (e) a n d  (f) fo r  th e  sa m e  c o n tra c t.

(o ) In  o rd e r  to  q u a lify  fo r a  p re fe re n c e  u n d e r (e), ( 0 .  o r  (g )  o f  th is  se c tio n , a b id d e r  sha ll 

ad d  v a lu e  by  a c tu a lly  p e rfo rm in g , c o n tro llin g , m a n ag in g , and  p e rv is in g  the se rv ic e s  p ro v id ed , 

o r  a b id d e r  sh a ll h a v e  so ld  su p p lie s  o f  th e  g en e ra l n a tu re  so lic ite d  to  o th e r  s ta te  ag en c ies , 

g o v e rn m e n ts , o r  the  g e n e ra l p u b lic .
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(p) When awarding a contract under competitive sealed proposals, the program 

contractor shall consider the preferences described in this section. Applicable preferences shall 

be applied solely to the cost portion of the proposals during evaluation.

(q) Informal procurements conducted by the program contractor are subject to the 

preferences described in this section.

(r) In this section,

(1) “agency” has the meaning given in AS 36.30.990(1);

(2) “agricultural products” has the meaning given in AS 36.15.050(g)(1);

(3) “Alaska bidder” has the meaning given in AS 36.30 170(b);

(4) “Alaska products” has the meaning given in AS 36.30.338(1);

(5) "contract'' has the meaning given in AS 36.30.990(7);

(6) “employment program” has the meaning given in AS 36.30.990(11);

(7) “instrumentalities o f the state” means a state public corporation, a state 

enterprise, or another administrative unit o f state government that handles its procurement and 

supply management in a manner that is separate from a department of the state;

(8) "qualifying entity” has the meaning given in AS 36.30.170(e)( 1 )-(4);

(9) "person" has the meaning given in AS 36.30.990(16);

(10) "person with a disability” has the meaning given in AS 36.30.170(k);

(11) “program contractor” mean* the contractor selected by the department to 

manage the program;

(12) “recycled Alaska product" has the meaning given in AS 36.30.338(4).

Sec. 2. The uncodified law of u.e State o f Alaska enacted in secs. 2 and 3, ch. 51, SLA 2003, 'ire 

:pealed.

Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to read:

APPLICABILITY. Nothing in this Act affects the validity of actions taken by the Department of 

dministration under ch. 5 1, SLA 2003, before the effective date of this Act.

Sec. 4. This Act takes effect immediately under AS 01.10.070(c).
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The JUDICIARY Committee considered: HB 257

HOUSE BILL NO. 257 STATE PROCUREMENT ELECTRONIC TOOLS

"An Act relating to a procurement and electronic commerce tools program for state departments and 
instrumentalities of the state; and providing for an effective date."
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April 18,2005

The Honorable Lesil McGuire 
Chair House Judiciary Committee 
Room 120, Capitol 
Juneau, AK 99801-1182

Dear Representative McGuire:

On behalf of the 380 member Alaska Support Industry Alliance I thank you 
for the hearing you held today on HB 257. We were listening to the testimony 
but as you are aware time ran short e-nd we were not able to testily.

There was a certain wisdom to your comment to Representative Gruenberg 
that a “summer project might be to investigate the reasons behind the 47 or 48 
entities that have opted out of the State Procurement Code.” My experience 
during the eleven years I was employed by the Alaska Railroad Coiporation is 
that the code is slow, cumbersome and ended up costing the ARRC more in 
the long run. While things may have changed this was certainly the case 
during my railroad tenure.

The Alliance Board of Directors fully supports HB 257 and the companion 
bill SB 160. We believe it is prudent for the legislature to extend and expand 
the “pilot procurement” program. As former Senator Duncan stated it is iu tlic 
“public interest to reduce overhead and the cost of government.” Therefore, 
this cost efficient private sector experiment in e-commcrcc should continue.

Again, on behalf o f the Alaska Support Industry Alliance we urge your 
committee to piss HB 257.

Lax# Houle 
General Manager 
Alaska SuppOil Industry Alliance

Cc; Rep. Tom Anderson 
Rep. John Coghill, Jr. 
Rep. Nancy Dahlstrom 
Rep Pete Kott 
Rep. Lcs Gara 
Rep. Max Gruenberg
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Anchorage Daily News

A u d i t o r  u r g e s  s p e n d i n g  c l a r i f i c a t i o n
PROCUREMENT CARD: Some o f $14 .9  m illion charged by c ity  em ployees was 
inappropriate.
By ANNE AURAND 
Anchorage Daily News
(Published: April 13, 2005)

City employees spent public money on lunches, birthday cakes, balloons, flowers and other 
"questionable" purchases, according to a recent internal audit.

Internal auditor Peter Raiskums said he doubts the purchases show corruption or irresponsibility. 
Tha problem is that no policy defines acceptable uses for the c'ty's "procurement card," he said.

The "p-card" is basically a credit card issued to certa n municipal employees to use on inexpensive 
goods, services, business- and travel-related expenses.

Most of the $14.9 million spent by about 800 card-holders was legitimate, the audit says. But some 
purchases, such as gasoline for municipal vehicles, violated the policy. Some departments didn't 
properly document their purchases. And some employees made questionable donations to 
charitable organizations such as the Mayor's Charity Ball, NAACP or the Chugiak Grad Blast, the 
audit said.

According to the audit, most purchases did not violate policy. Raiskums didn't calculate the amount 
of questionable purchases.

He presented his audit to the Assembly on Tuesday night. It recommended that city executives 
clearly define what’s appropriate.

"Maybe in my judgment, it's OK to buy a cake fur an office function. Maybe in your judgment it's 
not," Raiskums said.

City Manager Denis LeBlanc said it's efficient to allow managers some discretion over purchases. 
They have to document the reasons. Most of these explanations are adequate, LeBlanc said.

The audit shows that employees spent nearly $78,000 in restaurants and grocery s ores in 2004. 
The city spent about $6,279 on coffee-related purchases in 2004, including coffee, sugar, creamer 
and a grinder. The justification, Raiskums said, is that some departments entertain guests and 
want to offer them coffee. There’s no policy against it.

About $11,900 was spent on drinking water. One department paid $3,106 on bottled water.
Another paid $772 for purified water in gallon jugs.

LeBlanc said this is a great example of where a blanket rule would not work. City Hall, he said, has 
good water in its faucets. But some small maintenance offices do not, and managers should buy 
filters or bottled water for employees there, he said.

Employees paid $2,506 for flowers, including $91 for one funeral. Raiskums and Le8lanc said toey

http://w w w .adn.eom /new s/alaska/v-printer/story/f.374499p-6252429c.htm l 4/13/2005
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didn't know whose funeral it was.

Employees paid another $27,500 for pictures, and one department paid $220 for frames for 
"mission and vision statements," the audit says.

The report does not name individuals or departments that made questionable purchases or failed to 
properly document purchases. Raiskums said his goal was not to identify anyone but to encourage 
managers to better define spending policies.

Daily News reporter Anne Aurand can be reached at aaurand@adn.com or 257-4591.
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PURCHASING AUTHORITY TO CUT COSTS FOR CITY 
New technology wifi streamline purchase of supplies & equipmen

As part of his commitment to find innovative ways to better serve the public and provide key serv 
Mayor Mark Begich today announced the creation of a new city Cooperative Services Authority. Tf 
Authority will plan and control city purchases, lower the cost of purchases, and work with other in 
to achieve even greater savings.

"This is a painless way to help the city deai with its finances," Mayor Begich said. 'We know we Ce 
millions by cutting the cost of procurement which enables us to deliver essential services."

In February, Mayor Begich announced the creation of the Division of Efficiericv to streamline purcl 
find cost-savings throughout the city. For the past six months, the DOE’s staff o! seven has been 
every purchase the municipality makes. Creating the Cooperative Services Authority makes it pos 
initiate cooperative purchases of goods and services with other governments and academic institu 
within Alaska.

In the first full year of operations, the city estimates the Authority can save a minimum of $7 mill 
example, by limiting product choices to the very basic requirements necessary for job performanc 
estimated the city could save $400,000 on computers, $300, 000 on copiers, $15,000 on pens an 
on fiie folders every year.

The Authority will support the Purchasing Department in negotiations with vendors for the best pc 
price, and then create a website catalog for city employees to purchase office supplies and other i 
goods. Only vendors on the website will be available for employees to purchase from, creating th( 
efficient and least expensive procurement process the city has ever had.

An ordinance creating the Authority will he introduced at tonight's Assembly meeting. If it passes 
a public hearing on Sept. 7, the CSA win oe established immediately and will have Ps technology 1 
90 days.

Once the Authority is established, other qualifying institutions will be able to enter into partnershi 
municipality for mutually beneficial cooperative arrangements. The city is already working with th 
Alaska and the Anchorage School District on this effort.

# # #
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