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Register 200 ENVIRONMENTAL CONSERVATION

(127) "supermarket” means a food establishment that contains a grocery and that
also contains two or more other types of operations that are s> bject to the permit and fee

requirements of this chapter,

(128) “sushi” means an assembled food product, usually containing rice wrapped
in seaweed, that may or may not contain raw seafood;

(129) "tableware" means multi-use eating and drinking utensils;

(130) i uporary food service” means a type of food service that is kept at one
location for no more than 21 consecutive days in conjunction with a single event, or for no more
than 28 consecutive days if an extension is granii. J by the department;

(131) “thermal processing” means the application of heat to render food free of
microorganisms that are capable of reproducing in the food under normal nonrefrigerated
conditions of storage or distribution;

(132) "traditional wild game meat” means game meat that is from wild animals
commonly found in and consumed by people in this state; “traditional game meat includes
reindeer, caribou, moose, whale, beaver, muskrat, hare, squirrel, duck, and geese;

(133) “USDA" means the United Si tcs Department of Agriculture;

(134) “unpasteurized juice” means juice that has not been specifically processed
to prev ent, reduce, or eliminate the presence of pathogens, either through heat pasteurization or
m another manner allowed under 21 C.F.R. 101.17(g)(7), adopted by reference in
18 AAC 31.011; “unpasteurized juice” includes a beverage containing juice if the juice
ingredient or the beverage has not been processed as described in this paragraph;

(135) "utensil™ means an implement used to eat. drink, serve, prepare, transport,
oi store lood;

(1 6) "vending machine" means a self-service device that, upon insertion ofa
coin, paper currency, token, card, or key. dispenses a unit serving of food, whether in a package
or into a container, without the necessity of replenishing the device between each vending
operation; “vending machine” does not include a semi-automated espresso machine described in

18 AAC 3 1.630(c);

(137) *“warehouse” means a type of market used exclusively to store food
commodities before distribution;

(138) “water activity” means the measure of unbound, free water in a food
available to support biological and chemical reactions and is the quotient of the water vapor
pressure of the substance divided by the vapor pressure of pure water it the same temperature;

and

1139) “wholesale” means a food establishment that manufactures, packages.
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stores, repackages, or transports food to another entity for resale or redistribution;

(140) “wholesome” means in sound condition and free from spoilage, filth, and
microbial or chemical contamination. (Eff.5/18/97, Register 142; am 5/23/98, Register 146;

am/readopt 12/19/99, Register 152; am 6/28/2001, Register 158; am T Register
Authority: AS 03.05.011 AS 17.20.190 AS 17.20.346

(AS 17.05.050] AS 17.20.200 AS 18.35.100

AS 17.20.005 AS 17.20.220 AS 18.35.120

AS 17.20.010 AS 17.20.230 A S'8.35.200

AS 17.20.020 AS 17.20.270 AS 18.35.220

AS 17.20.040 AS 17.20.290 AS 18.25.300

AS 17.20.070 AS 17.20.300 AS 44 46.020

AS 17.20.072 AS 17.20.340 AS 44.46.025

AS 17.20.180

Editor's note: Effective 12/19/99, Register 152, the Department cf Environmental
Conservation readopted 18 AAC 31.990, to affirm the validity of that section following
statutory amendments made in ch. 72. SLA 1998. The department also repealed
18 AAC 31.990(8), amended 18 AAC 31.990( 12). (46)(F). (61). and (81) and added new
paragraphs (114) - (127). Chapter 72, SLA 1998 relocated department authority to adopt
regulations .n 18 AAC 31 from AS 03.05 to AS 17.20.

Information about how to re\ iew or obtain a copy of a requirement referred to in
18 AAC 31.990 and adopted by reference in 18 AAC 31.011 s set out in the editor's note to

18 AAC 31.011
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Representative Jay Ramras

Co-Chair, House Resources

V-Chair, Economic Develop.
Tourism & Trade
House State Affairs

119 N. Cushman St. ouite 207
Fairbanks, Alaska 99701

Phone:(907)452-1088
Fax:(907)452-1146

To: Representative Lesil McGuire, Chair House Judiciary Committee

Fm: Jim Pound. Chief

Cc:

Dale: March 17. 2005,

IU1& S ikfl

Re: Request for hearing of HB 205

HfjJ1&1& tU t?

MEMO

While in Session
State Capitol, Room 104
Juneau, Alaska 99801-1182
(907) 465- 3004
Fax: 465-2070
ToN Free: (877) 465-3004
e-mail
Representative_Jay_Ramras
Olegis.state.ak.us
House District 10

Please accept this Memo as a request for the House Judiciary Committee to hear HB 205, "An
Act relating to review of proposed regulatory actions and regulations, fiscal effect of proposed
regulatory actions, and suspension of regulations.” HB 205 will assure that future regulations
promulgated by the Administrative Department’s meet the intent of the law and are not overly

burdensome on Alaskans.

Thank you in advance for scheduling HB 205 before the House Judiciary Comrr.Mtee.

Attachments: Sponsor Statement, HB 205, Sectional, statutory reference. Example of memos
written regarding problems with regulations

The information contained in this memo is CONFIDENTIAL and/or privileged. This memo is Intended to be reviewed initially by only
the individual named above. If the reader of this page Is not the Intended recipient or a representative of the intended recipient, you
are hereby notified that any review, dissemination, or copying of this memo or the information contained herin is prohibited. If you
have received this memo in error, please immediately notify the sender by telephone and return this memo .o the sender at the

above address.

Thank you



Representative Jay Ramras
Co-Chair, House Resources
V-Chair, Economic Develop.
Tourism & Trade
House State Affairs
119 N. Cushman St. Suite 207
Fairbanks, Alaska 99701
Phone: (907) 452-1088
Fax: (907) 452-1146
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Sponsor Statement

HB 205

While in Session
State Capitol, Room 104
Juneau, Alaska 99801-1182
(907) 465- 3004
Fax: 465-2070
Toll Free: (877) 465-3004

House District 10

“An Act relating to review of proposed regulatory actions and regulations, fiscal effect of
proposed regulator actions and suspension of regulations.”

Everyday Alaskans are advised that they have broken a government rule. They often come to us
in the legis ature and ask for help with a problem created by their government, and want to know

why lawmakers would every pass such law. The fact is, lawmakers didn't.

The Alaska Administ.ative Code is a set of rules conceived, promulgated, and enforced by the

various administration departments.

When the authority was first proposed by the legislature it

was aimed at allowing the government to operate with part ..me legislators. At that time the
agencies took statutory language and clarified it for their operational needs. Today, many times
regulations dc not conform to statute and often project a political agenda often in sharp contrast

with the legislature.

HB 205 will return the Constitutional authority of lawmaking back to the legislature. It will not
stop the writing of regulations but will require that the legislature through the Administrative
Regulation Review Committee, review and not prevent their approval before taking effect.

The language further requires an accounting of the cos's associated with regulations before they
are implemented. The estimates include the department, and probably most importantly the
public. Costs include living expenses, market competition, effects on employment, and must

included short and long-term benefits or damages.

HB 205 is a ma;or step toward™ bringing Alaska’s Regulation system back under control of

elected officials.

Representative_Jay Ramras@]legis.state.ak.us


mailto:Representative_Jay_Ramras@legis.state.ak.us

While in Session

Representative Jay Pamras SIanea &tatC IegiSIatu re State Canitol. Room 104

Co-Ciiair, House Resources
V-Chair, Economic Develop. Juneau, Alaska £9801-1182
(907)435- 3004

Tourism & Trade
House State Affairs Fax: 465-2070
119 N. Cushman St. Suite 207 Toll Frse: (877) 465-3004
Fairbanks, Alaska 99701
Phone: (907) 452-1088
Fax: (907) 452-1146

House District 10

$ouSr of ftrpregentatibe£f

Sectional

HB 205

“An Act relating to review of proposed regulatory actions and regulations, fiscal effect of
proposed regulatory act wns, and suspension of regulations.”

Section 1

The additional language assu'es that the Department will provide a copy of proposed regulations
by electronic means to a stancing committee that oversees (he subject of the regulations.

Section 2

Incorporates new language into AS 24.20.445(a) and represents the action language of the bill.
Once the copies are provided to the Administrative Regulations Review Committee, the
Committee may hold public hearings on the proposed regulation. If the Committee disapproves
of the regulation it may by a majonty vote, suspend the implementation of the regulaiion until
after the end of the Legislative Session. 1lie Committee must submit a bill annulling or
invalidating the regulation. Failure by ,he body to pass that bill by the end of the session will

allow the regulation to take effect.
Section 3
Provides language that requires th" Committee to file a suspension resolution with the Lieutenant

Governor’s office in order for the suspension to take effect.

Section 4

This paragraph gives the Committee the opportunity to disapprove a proposed regulation within
35 days of receipt of the new proposals. Failure by the Committee to act is interrupted to mean
approval by the Committee. A disapproval, may be returned to the Department with
recommendations that may allow the re gulation to be reviewed again and approved. The

Representative _Jay Ramras@legis.state.ak.us
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HB 205 Sections), Section 4 (Conk)

Committee may review the proposed regulations on several different issues listed in Paragraph

(1)-(S).

Paragraph 6 adds language that authorizes the Committee to review regulatory language .
introduce legislation that will suspend, nullify or amend regulations

Section 5

Paragraph 8 will require a review of regulations submitted by the Lieutenant Governor to the
Committee to determine if they snould be suspended.

Section 6 assures that the Administrative Regulation Review Committee receives copies of all
regulations, suspensions or revisions regardless on the disLibution format.

Section 6

Requires the agency to provide :<nact jland accurate fiscal impact note, and how it will be
funded, with the proposed regulation. It further requires the agency to ubrnit the need for the
regulation to include costs and benefits and why this is the most fiscally responsmle way of
accomplishing a goal. The fiscal information must take into account both the costs to the state
and to the private sector including the cost of doing business and or the cost of living and
employment effect by specific geographical region that may be affected by the regulation(s).

In addition to costs, the agency must determine its effect on competition, the environment and
public health.

Representative_Jay Ramras @legis.stato.ak. us



Rep. Lesil McGuire, Chair

ALASKA STATE LEGISLATURE

State Capitol. Room 116
Juneau, AK 99801-1182

Sen. Robin Taylor, Vice-Chair
Sei. Lyda Green (907) 465-5446 fax: 465-6592
Sen. Georgianna Lincoln Interim
Rcj Jeannette James 716 W .4'h Ave. Suite 430
Rep Joe Hayes Anchorage, AK 99501
. . . . (907) 269-0250fax: 269-0249
Administrative Requlation
Review Committee
Mem o
TO: Committee Members
FM:
C
Date: May 1,2002
RE: Response to 3/19/02 Department of Law memo

This memo is in response to G. Ken Truitt's, Esq. Memorandum 663-01-0113 of March 19,

2002.

process.

Mr. Truitt addressed various aspects of the regulatory process in relationship to the review
In every aspect he discussed and referenced the Administrative Procedures Actl Ican

appreciate his complete explanation of how regulations are supposed to be reviewed prior to

being

sent to the Lieutenant Governor for her ministerial role offiling the regulations.'

Unfortunately, the members of this Committee arc well aware that the review process, is
sometime motivated by a political agenda, resulting in regulations that violate statute.l

It isn
a will

ice to know, assuming that Mr. Truitt will be the one reviewing the regulations, that there is
ingness to consider cites during that review. Based in part on that statement, this memo

includes additional cites to be considered when reviewing the 04 AAC 33.

One of the most controversial sections of 04 AAC 33.421(d) & (3) allegedly is not under
review. However, by virtue of publishing this section as part of the proposed regulations, it
certainly is available for change. This section deals directly with the Establishment Clause of the
United States Constitution. | agree that Allen4is an older case that has more than likely been

eclips

ed in some earlier rulings, However, in Mitchell \ Allen is returned as an acceptable

precedent. The Court further affirmed Wittersbin Mitchell. Mitchell offers and interesting
observation on the current makeup of the Court and how they rule regarding the Establishment

1AS 44.62.010-.300

> AG Opinion 663-92-0325

312 AAC 21.990(7) & 12 AAC 39.992(b) v. AS 08.18 171(D); AS 08.40.240(3) & AS 08.40. -90(A)
4 Board of Education v. Alien, 392 U.S. 236 (1968)

s Mitchell et al. v. Helms et al.. 53U U.S. 793 (2000)

6 Witte

rs v. Wash. Dept, of Services for Blind. 474 U.S. 481 (1986)
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Clause. 04 AAC 33.421(d) & (3) essentially bars districts from providing funding for material
that might be considered to “advocate partisan, sectarian, or denominational doctrine.

In an unnumbered Department of Education and Early Development (DEED) Memorandum
from Di. Ed McLain to Representative Fred Dyson, dated March 8. 2002, these three words are
defined using Memam Webster’s 3d. Unabridged Dictionary. While the U.S. Supreme Court
has, on several occasions used this source lur definitions, it is interesting to note that DEED’S
memo uses them as a sole source for definitions in = legal sense. A more common source, one
that is considered citable to define legal terms is L .vk’s Law Dictionary. It is important to point
out the definitions are similar. Black’s defines the terms this way:

Partisan: An adherent to a particular party or cause as opposed to the public interest at large.

Sectarian: Denominational; devoted to, peculiar to, pertaining to, or promotive of, the interest of
a sect, or sects. In a broader sense, used to describe the activities of the followers of one faith as

related to those of adherents of another. The term is most comprehensive in scope.

Denominational: Of, or pertaining to, a denomination; sectarian

With that background we again return the question of not paying for materials used by parents in
co.iespondcnce education. The issue falls under three aspects of the Constitution: The

Establishment Clause, Discrimination and Fiee Speech.

The U.S. Constitutior States;

Amendment | - Freedom of Religion, Press, Expression Ratified 12/15/1791.

Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.

Amendment IX - Construction of Constitution. Ratified 12/15/1791.

The enumeration in the Constitution, of certain rights, shall not he construed to deny or disparage
others retained by the people.

Amendment X1V - Citizenship rights. Ratified 7/9/1868. Note History

I. All persons bom or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of trie State wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or immunities of citizens of the United States; nor
shall any Stale deprive any person of life, liberty, or propi rty, without due process of law; nor
deny to any person within itsjurisdiction the equal piotection of the laws.

Response Memo (Q501/02 Pane 1



Likewise, Alaska's Constitution has similar language.

Section LI - Inherent Rights,

This constitution is dedicated to the principles that all persons have a natural right to life, liberty,
the pursuit of happiness, and the enjoyment of the rewards of their own industry; that all persons
arc equal and entitled to equal rights, opportunities, and protection under the law; and that all
persons have corresponding obligations to the people and to the State.

Section 1.3 - Civil Rights.

No person is to be denied the enjoyment of any civil or political right because of race, color,
creed, sex, or national origin. The legislature shall implement this section. [Amendment effective

October 14, 1972]

Section 1.4 - Freedom of Religion.

No law shall be made respecting an establishment of religion, or prohibiting the free exercise

thereof.
Section 1.5 - Freedom of Speech.

Every person may freely speak, write, and publish on all subjects, being responsible for the abuse
of that right.

In Good Mews Club1The U.S. Supreme Court dealt with the use of a public school by a religious
organization. The Court stated the two primary issues:

This case presents two questions. The first question is
whether Milford Central School violated the free ‘peech rights of the
Good News Club when it excluded the Club from meeting after hours at
the school. The second question is whether any such violation is justified
by Milfords concern that permitting the Clubs activities would violate the
Establishment Clause. We conclude that Milfords res riction violates
the Clubs free speech rights and that no Establishment Clause
concern justifies that violation, (emphasis added)

The Court cited two other cases in the issue of free speech:

...we first address whether the exclusion constituted viewpoint
discrimination. We are guided in our analysis by two of our prior
opinions, Lambs Chapel* and Rosenberger . In Lambs Chapel, we held

Response Memo 05/01/02 pMBe 4

7Good News Club et al. v. Milford Central School ei al., 531 U.S. 923 (2000)
* Lambs Chapel v. Center Moriches Union Free School Dist., 508 U.S. 384, 401 (1993)
9 Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819 (1995)



that a school district violated the Free Speech Clause of the First
Amendment when it excluded a private group from presenting films at
the school based solely on the films discussions of family values from a
religious perspective. Likewise, in Rosenberger, we held that a
university’s refusal to fund a student publication because (he
publication addressed issues from a religious perspective violated the
Free Speech Clause. Concluding that Milfords exclusion of the Good
News Club bascJ on its religious nature is indistinguishable from the
exclusions in these cases, we hold that the exclusion constitutes

viewpoint discrimination.

In Rosenberger, a student organization at the University of Virginia was
denied funding for printing expenses because its publication, Wide
Awake, offered a Christnn viewpoint. Just as the Club emphasizes the
role of Christianity in students morals and character, Wide Awake
challenge[d] Christians to live, in word and deed, according to the faith
they proclaim and encourage[d] students to consider what a personal
relationship with Jesus Christ means. 515 U.S., at 826. Because the
university selected] for disfavored treatment those student journalistic
efforts with religious editorial viewpoints, we held that the denial of
funding was unconstitutional. Id., at 831.

In what is Known as the Lemonl0Test The Supreme Court asks whether a statute (1) has a
secular purpose, (2) has a primary effect of advancing or inhibiting religion, or (3) creates an
excessive entanglement between government and religion.

I"emon can be applied to both the State and Federal Constitutions. It is also applicable to 04
AAC 33.421(d) which reads: Certified Staffshall not advocate partisan, sectarian, or
denominational doctrine as part oftheir instruction or duties as certified staffin the
correspondence program. This by itself is not a problem since the certified staff is only there to
review what lessons are being learned in the required basics. However, the paragraph continues:
Nothing in this section prevents a parentfrom providing instruction to their child using materials
oftheir choice, provided such material was notpurchased with program funds. This sentence
meets the first and the third questions in the Lemon test by preventing a ,.eculur purpose and
excessive entanglement. On the other hand, it fails the second part of the test because it
essentially inhibits religion. This same point could also be an issue under Section 14 - Freedom
of Religion, Alaska State Constitution and the First Amendment of the U.S. Constitution. Both
use the same language “...prohibiting the free exercise thereof....” (emphasis added)

Paragraph (3) also fails the same test.

One of the issues presented to the Committee by the Department on March 1, was that distant
school districts were receiving funds and then not using the full amount for the correspondent
student, therefore diverting that money somewhere else within the local district. While the
DEED considers this a problem, they freely allow it to happen by restricting that money
discrirninately to parents who chose to teach moral values and character. Good News Club

Response Memo 05/01/02 I’age 5

OLemon v. Kurtzman. 403 U.S. 602 (1971); 411 U.S. 192 (1973)



*([W]hen the subject matter ;s morals and character, it is quixotic to attempt a distinction
I>etwcen religious viewpoints and religious subject matters)....”

In Mitchell the court states:

“In distinguishing between indoctrination that is attributable to the
State and indoctrination that is not, we have consistently turned to the
principle of neutrality, upholding aid that is offered to a broad range of
groups or persons without regard to their religion. If the religious,
irreligious, and a religious are all alike eligible for governmental aid,
no one would conclude that any indoctrination that any particular
recipient conducts has been done at the behest of the government. For
attribution of indoctrination is a relative question. If the government is
offering assistance to recipients who provide, so to speak, a broad
range of indoctrination, the government itself is not thought
responsible for any particular indoctrination. To put the point
differently, if the government, seeking to further some legitimate
secular purpose, offers aid on the same terms, without regard to
religion, to all who adequately further that purpose, sec Allen, 392 U.
S., at 245-247 (discussing dual secular and religious purposes of
religious schools), then it is fair to say that any aid going to a religious
recipient only has the effect of furthering that secular purpose. The
government, in crafting such an aid program, has had to conclude that
a given level of aid is necessary to further that purpose among secular
recipients and has provided no more than that same level to religious

recipients.”

It should be pointed out at that Allen, is the same case referenced in the first Committee memo
and referenced by Mr. Truitt. Essentially, Section 4 AAC 431(d) & (3) restricts one group from
receiving funds, to pay for a curriculum that in addition to teaching the Basics, enhances the
child’s growing and learning experience by teaching moral values and character.

Justice Scalia in Good News Club adds:

lhave previously written that (rjeligious expression cannot violate the
Establishment Clause where it (1) is purely private.

In Rosenberger v. Rector and Visitors of Univ. of Vo., 515 U.S. 819
(1995), we struck down a similar viewpoint restriction. There, a
private student newspaper sought funding from a student-activity
fund on the same basis as its secular counterparts. And though the
paper printed such directly religious material as exhortations to
belief, see id., at 826 (quoting the papers self-described mission to
encourage students to consider wha» a personal relationship with
Jesus Christ means); id., at 865 (Souter, J., dissenting) (The only way
to salvation through Him is by confessing and repenting of sin. It is

the Christians duty to make sinners aware of their need for salvation
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(quoting the paper)); sec also id., at 865867 (quoting other examples),
we held that refusing to provide the funds discriminated on the basis

of viewpoint, because the religious speech had been used to provid[e]
a specific premise from which a variety of subjects may be discussed
and considered, id., at 831 (opinion of the Court). The right to present
a viewpoint based on a religion premise carried with it the right to

defend the premise.

In Conclusion:

The cases cited in this memo arc only the lip of the iceberg. In February, The U.S. Supreme
Court heard and is reviewing Zelman et al. v. Simmons-Harris, No. 00-1751, 1777, 1779. This
will present a new review of the Estab'ishmcnt Clause. While | have not had time to completely
read the 71 pages, the makeup of this Court has not changed since any of the cases cited here.
Barring any surprise decision from the Court it appears that the cases referenced in this memo
establish grounds to require the Department of Education to pass funding on to individual
correspondence parents, to purchase educational material, even if those materials have some
religious overtones. This is not to say that the State should be purchasing the Koran or Bible for
these students. However, more than one parent in the correspondence program has pointed out
that there are a lot of excellent curriculums from religious sources. lcontinue to feel that 04
AAC 421(d) and 04 AAC 421(3) makes ii difficult if not impossible for some parents involved in
the program to have the ability to chose an education tool that meets the needs of the family by

virtue ot the fact that the regulations as written forbid it.

If the Department resists, then the question must be asked about funding for the curriculum that
is being used. Does u present a partisan position? We have all heard about schoolbooks with an
agenda. To allow the State to pay for a partisan curriculum isjust as bad, but that docs not appear

to be a problem

The Department and the Board both need to review their policy and ask these questions:

Docs it discriminate?
Currently it does, based on inhibiting religion and therefore discriminating against it.

Does it prevent Free Speech?
Currently it does, because a parent has made a choice to teach their children in a manner that

includes family values, morals and character. This is as basic a right under free speech as any.

Does violate the Establishment Clause?
Yes. It violates the Clause by specifically restricting religious activities and education.

Based on these and other points to numerous to list in a memo 1believe changes need to be made
to the regulations:

04 AAC 33.405 (2) should read: students enrolled in such programs are public school students;
but because of the unique nature of their educational environment AS 14.03.090 may not

apply-
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I also believe that paragraph (c¢ ),(d) and (3) need to be amended:

Paragraph c should read: The program must use curriculum materials, including textbooks and
other instructional aids that have been reviewed [and selected] by the district school board....
And are in compliance with [AS 14.03.090 und] AS 14.18.060.

Sentence 2 of (d) should read: Nothing in this section prevents a parent from providing
instruction to their child using materials of their choice, [provided such material was not

purchased with program funds.]

Paragraph 3 should be deleted.
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To:
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Dale: January 25, 2002

Re: Background, Mechanical Code

Since statehood the fire Marshall has traditionally used the Uniform Mechanical Code (U)
(AS 18.70.080)t

The legislative process began on December 15, 1999, with the submission of the Governor's
proposed budget with the Public Safely line item. That line item made it through the 2000

Legislative session and was signed in June or 2000.

Using those funds the Department of Public Safety moved forward to adopt the International
Mechanic, i Codes (1). This involved coordination with local fire marshals so that the effort was

generally organized.
Ross Fosberg was hired as a consultant in July, 2000

Public notices and public comments were sent out in November. 2000 with the comment period
ending on January 31, 2001. Because of concerns from the Mechanical Contractors of Alaska,
the Department reopened public comment from May 5 through June 8, 2001. As a result of
comments some changes were made and the regulations took effect on September 15, 2001. All
actions by the Department of Public Safety met and exceeded the requirements of statute.

The mechanical contractors filed suite against Commissioner Godfrey (PS) and Sedwick
(DCED) on September 6, 2001. On November 23, 2001, The Contractors filed an application
seeking a preliminary injunction to prevent the regulations from being implemented until the

case was resolved.
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The parties met before Judge Elaine Andrews. Superic Court on December 17, 2001, and the
injunction motion was denied.

In late December the State moved for Summary Judgment seeking Dismissal. In mid January,

the Contractors responded opposing and cross-moved for Summary Judgment challenging the
Department's authority to adopt regulations. That is where the case stands today as the State is

still within its timeline for response to the court.

Even with the court proceedings underway, in October, the Department of Commerce and
Economic Development gave nublic notice that it intended to adopt the “1” code for the purposes
of testing. This is where the department interpreted "Uniform Mechanical Code” to mean any
code adopted by the Department of Public Safety. DCED cited AS 08.i? 171, AS 08.40.230,

.240, .270, .4r 12as the source of the decision.

Following the proper procedures the Department went through the public process (no public
hearing) with written comments submitted by November 23, 2001.

The regulations were adopted on November 27, 2001 with an effective date of January 19, 2002.5

Ballentines Leual Dictionary defines Uniform as an adjective meaning: consistent in pattern;
unchanging; without variation, conforming to a standard. It goes on to include: compatible,
habitual, homogeneous, equal, even, identical, constant, undeviating, conventional.

While this definition certainly gives the Department the ability to interpret the individual word
generieally, their decision docs not take into account that the statute docs not take Uniform as an
individual word. Both the "Uniform Mechanical Code and the "International Mechanical Code"
are propriety documents. 1do not have copies in front of me, | am sure they arc both
copyrighted and suspect the names arc registered.

My Conclusion and opinion: (I realize this may sound a little dramatic)

First 1 should point out, 1 do noi believe this was the intent of the Department of Public
Safety. ****

The Administration, through DCED is making a stand against the Legislature using Separation of
Powers. This vehicle is its best choice, because, the majority of the Department’s decisions are
made by boards, not under our control. A victory in this arena will ultimately mean that any
word or group of words in statute means nothing more than what an attorney in a department
says it means. Additionally, if we attack it using the appropriations process, the Knowles media

will accuse the legislature of being anti-economic development. This puls the Legislature in a

position of having to pass a repeal bill. It has never been successful before, but this may actually

have the most potential, since it the most blatant case of interpretation | have seen.

As for the court case, based on the earlier decision in Anchorage, 1do not think the contractors
will prevail. The case is against both Departments and Public Safely is legal. | also believe the
State can argue that the codes are similar enough that the Judge will iule in favor of the state. |
do not believe she will rule on the Statute v. Regulation interpretation of Uniform as that is
traditionally left to the Supremes. The Contractors will more than likely, not appeJ.
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Regulations Hamper Private Schooling Efforts in California

Author: Kate McGreevy
Published: The Heartland Institute 03/01/2005

California school choice advocates should consider shifting some of their resources away from the voucher
movement to congest cumbersome regulations that affect the supply of private schooling in the Golden
State, according to a recent report from the Reason Foundation. Even if demand-side reforms occurred and
voucher programs were made operational, the low supply of pri ate schools ‘would prevent those reforms

from succeeding,” the report concludes,

While demand for better schools-private, charter, and public--has been increasing, the supply has not kept
up because of state-level regulatory barriers. The report posits current regulations "shift back the supply
curve, keeping potential entrepreneurs out of the market, reducing the amount of new school capacity, and

raising its price."

The December 2004 report, "Addition and Subtraction: State and Local Regulatory Obstacles to Opening a
New Pri* ate School," provides an analysis of California's main regulatory hurdles ana lecommendations for
improvement. The report was written by Bahaa Seireg. a George Mason University Ph.D. candidate.

Excessive Regulation Noted
The report provides compelling, if anecdotal, evidence in the form of three case studies.

In one example, Michael Leahy, founder of the Alsion Montessori Middle/High School, estimated the cost of
his building should nave been $400,000, but the total came to nearly $1.2 million because of several state
regulations, “liko the one requiring that he install a red tile roof."

"Children and parents want and need real educational choices," said Lisa Sne,,, the study's project director
and director of education at the Reason Foundation. “But we aren't seeing more private schools because
the government buries anyone interested in building a school under a mountain of needless regulations.
The resulting lack of competition among private schools is fueling increases in private school tuition."

Reason's report identifies four main sources of regulation faced by those trying to open new schools:

the State Environmental Quality Act (SEQA), which imposes barriers to land acquisition and
modifications of structures on schools’ land,

e City zoning requirements, which impose restrictions on where schools can be located;

e city parking requirements; and,

« state and local building codes, which impose restrictions on design ar Jconstruction of school
buildings.

http://www.heartland.org/PrinterFricndly.cfm?theType=art!d&thelD = 16485 3/18/2005
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Time, Money Wasted

According to Seireg, each regulation is potentially time-consuming, expensive, process-intensive, and
“predicated on the city planner’s belief that there Is one best answer to all decisions about building."

SEQA, for example, requires a particularly lengthy process involving several land studies, all ‘'shouldered
financially by the landowner, and an eventual public notice posting of a detailed Environmental Impact
Report. Zoning regulations and enfoicement processes are often prolonged, as well

"The basic purpose of zoning regulations is to protect neighboring properties and owners from potentially
adverse impacts of certain uses," says Geoffrey Goodfelbw, planning director for Santa Clara, California.
He adds the local public school district makes available closed school sites to private schools, and Santa
Clara does not require a city review for the private use of these public buildings.

Even after years of working through the process, however, a permit application can be rejected because of

the influence of a few local voices of opposition on decision-makers at a lead agency. This, says Seireg,
makes the purchase of land for a private school “very risky."

Improvements Proposed

Seireg maintains that a performance planning approach to building regulation would improve the situation
for private schooling. That approach, he said, gives landowners more flexibility to “.ise the land as they see
fit,” while remaining accountable for damages to the property.

"A performance planning approach focuses on end results rather than prescriptive policies,” Seneg writes.
He notes performance-based planning approaches have succeeded elsewhere.

"Performance standards that deal directly with actual and measurable impacts on the specific area would
result in fewer regulations, less paperwork, a much simpler approval process, and ultimately, more
schools," Snell stated.

Kate McGreevy (mcgreevy@ gmall.com) is a freelance education writer from Indiana. She formerly worked
with the Cesar Chave7 Public Charter High School tor Public Policy in Washington. DC.

For more information ...

The December 2004 report, "Addition and Subtraction: State and Local Regulatory Obstacles to Opening a
New Private School,” is available online at http;//www.rpp|.org/p$329,pdf.

httD://lwYvw.hecmland.on»/PnnterFriendly.cfm?theType=artld&thelD=1647?;5 3/18/2005
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill Version:
() Publish Date:

HB 205

Revision DateTrime (Note if corrrction): Dept. Affected;

Title Review and Suspension of Regulations BRU
Component

Alaska Court System
Trial Courts

Sponsor Representative Ramras
Requester

Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009
Personal Services

Travel

Contractual

Supplies

Equipmenl

Land & Structures

Grants QL Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0

|CAPITAL EXPENDITURES

|CHANGE IN REVENUES ( y 0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0

0.0

Estimate of any current year (FY2005) cost: 0.0

768

FY 2010

no

0.0

Mark this box (X) If funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 2C5.

Prepared by: Douglas Alooliver, Administrative Attorney

Phone 463-4750
Date/Time 4/1/05 9:01 AM

Division Alaska Court System
Approved by: Doug Wooliver for Stephanie Cole, Administrative Director Date 4/1/2005
Agency Alaska Court System

(Revised 9/2002 OMB)

FY 2011

0.0

0.0

Page 1of 1






HOUSE COMMITTEE REPC T

(7) .
Date Referred to Committee: March 7, 2005 FURTHER REFERRALS: Finance

Date of Committee Action: jJA m kU id JO o S

The JUDICIARY Committee comidered: 11B 210

HOUSE BILL NO. 210 BLOODBORNEPATHOGEN TESTING

"An Act relating to blood testing of certain persons alleged to have committed certain offenses directed toward
peace officersior iekgeHy WOt Ris, ™

Recommends it be replaced with [ JHCS Of jcs for (jJul))
For Senate Bills with new title: / / Technical Title [ JNew Title: HCR___ b\l Same Title [ 1New Title

[ )attach amendments
1 Jadd new referral to. Committee
[ ]Letter of Intent Committee

Ust of
Abbrev PREVIOUS FISCAL NOTES
for List by Dept(s):  FN# | Fiscal  Indet.  Ziro
Depts.:
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LAW
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§ UI.10.C60 General P rovisions

circumstances that are inconsistent with the intent required under <n) of this sect)
remain a resident of this state. (§ 1ch 67 SLA 1983)

NOTES TO DECISIONS

fuit&Jic'.ion over divorce action. — This sec- Quoted in E.H. v. State, 23 P.3d 1186 u
non does not affect the common law rule that /Alaska 20011
courts have jurisdiction over a divorce action whi.. Stated in Stuie v. Andrade. 23 P.3d 58 u
one of the parties is domiciled in Alaska, where 2001 >
“domicile” is defined as physical presence plus an
intent to remain permanently Perito v. Pento, 756
P.2d 895 (Alaska 1988).

Sec. 01.10.060. Definitions, (a) In the laws ofthe state, unless the context othei
requires,

(1) “action”includes any matter or proceeding in a court, civil or criminal;

(2) “daytime” means the period between sunrise and sunset;

(3) “month” means a calendar month unless otherwise expressed;

(4) “municipality” means a political subdivision incorporated under the laws o
state that is a home rule or general law city, a home rule or general law borough,
unified municipality;

(5) “nighttime” means the period between sunset and sunrise;

(6) “oath”includes affirmation or declaration;

(7) “peace officer" means

(A) an officer of the state troopers;

(B) a member of the police force of a municipality;

(C) a village public safety officer;

(D) a regional public safely officer;

(E/ a United States marshal or deputy marshal; and

(F) an officer whose duty it is to enforce and preserve the public peace;

(8) “person”includes a corporation, company, partnership, firm, association, orgai
lion, business trust, or society, as well as a natural person;

(9) “personal property”includes money, goods, chattels, things in action, and evidei
of debt;

(10) "property” includes real and personal property;

(11) “real property”is coextensive with land, tenements, and heredi .aments;

<12) “signature”or “subscription™ uicludes the mark ofa person who cannot write, \
the name of that person written n*ur the mark by a witness who writes the witness’s <
name near the name of the person who cannot write; hut a signature or subscriptio/
mark can be acknowledged or can serve as a signature or subscription to a sw
statement only when two witnesses so sign their own names to the sworn statemen

(13) “state” means the State of Alaska unless applied to the different parts of
United States and in the latter case it includes the District of Columbia and
territories;

(141 “writing" includes printing.

(b) In the laws of the state, “lewd conduct,” “lewd touching,” "immoral condu
“indecent conduct,” and similar terms do not include the act of a woman breast-feedir
child in n public or private location where the woman and child are otherwise authori
to be. Nothing in this subsection may be construed to authorize an act that is an olfe
under AS 11.61.123. <8 4 ch 62 SLA 1962; am § 2 ch 66 SLA 1965; am § 10 ch 117 S
1968; am § 19 ch 74 SLA 1985; am 8 1ch 60 SLA 1990; am § 2 ch 78 SLA 1998; am -

ch 97 SLA 2001)
Revisor's notes. — Reorganized in 1985 to alpha-  “peace officer”, see AS 11.81 900(b); for listing of p<

betize the defined terms. officers for ourposes of the Fish and Game Code,
Cross references. — For additional definition of AS 16.05,150; for a definition of “police officer", set



Alaska State Legislature
Session iy G&r .
Slate Capitol Building, Room 118 JUdICIary mﬂttee
Juneau, Alaska 99801-1182
Member

Phone (907) 465-2995
Fax (907) 465-6592

Intenm

716 Wes! Fourth Avenue. Suite 430
Anchorage. Ala,*a 99501
Phone (907) 269-0250
Fax (907) 269-0249

House Leadership
Rules Committee
Health, Education
ft Social Services
Committee

Oil & Oas Committee

Military &Veterans'
Atlairs Committee

SPONSOR STATEMENT
HB 210

"An Act relating to blood testing of certain persons alleged to have committed certain
offenses directed toward peace officers or emergency workers."

MB 210 takes policies and procedures for testing for blood born pathogen
exposure to correctional officers that were passed by the 23" Alaskan Legislature and
expands them to include peace officers, firefighters, emergency medical technicians and

mobile paramedics.

The bill first sets out procedures for determining if the first responders were
exposed to blood born pathogens in the course of their work. Once it is reasonably
concluded that such exposure has occurred, the bill then sets our procedures for obtaining
the consent of the persoi who exposed the first responder to have his or her b'ood tested.
These procedures protect the identity of the person tested and pass on only the results of
the test to the first responder exposed to the blood born pathogens. The results of the test

are also passed on to the person tested.

The bill also provides procedures for court ordered testing of the person who
exposed the first responder to blood bom pathogens if that person refuses to be tested.
The bill docs not enact any new policies or procedures for blood born pathogen testing, it
simply extends the policies a id procedures enacted by the 231d Alaskan Legislature for
correctional officers to the other first responders mentioned above.



STATE Oi-ALASKA

2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

FISCAL NOTE

Dept. Affected

_TUe "An act relating to blood testing of certain persons RDU

alleged to have committed certain offenses directed
Sponsor Representative McGuire
Requester Judiciary, Finance

Expenditures/Revecues

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

JCAPITAL EXPENDITURES

ICHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL

Estimate of any current year (FY2004) cost:

FY 2005

00
0.0
00
00
0.0
0.0
0.0
0.0
0.0

0.0
0.0

0.0
00
0.0
0.0
0.0
0.0
0.0

FY 2005

00
0.0
0.0
0.0
00
0.0
0.0
00
0.0

0.0

0.0

00
00
00
0.0
00
0.0
0.0

Component:

Component No

Fiscal Non Number
Bill Version:
() Publish Date:

HB210

Corrections
Administration & Operations
Inmate Heslth Care

(Thousands of Dollars)
Note Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES

FY 2007 FY 2008
0.0 00
0.0 0.0
0.0 00
0.0 0.0
00 0.0
00 0.0
00 0.0
0.0 0.0
0.0 0.0
0.0 0.0
_ 00 _ 00
(Thousands of Dollars)
00 0.0
0.0 00
0.0 00
00 0.0
0.0 0.0
0.0 00
0.0 0.0

705

FY 2009
9.0
00
0.0
0.0
0.0
00
0.0
00
0.0

0.0

0.0

0.0
0.0
0.0
0.0
0.0
0.0
0.0

Mark this dox (X) if funding for this bill ib included In the Governoi s FY 2005 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate pace if necessary)

o

o

o

o

o

FY 2010
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0

0.0 1

0.0 1

0.0
0.0
0.0
0.0
00
00
0.0

o

This legislation expands Ch 142, SLA 04, HCS CSSB 309 (JUD) to include other "public safety officers

from other public safety agencies and exposure from juvenile offenders”,

The Department of Corrections does not anticipate a significant fiscal impact with the passage of this

legislation.

Prepared by: Sharleen Griffin, Acting Director

Division Administrative Services
Approved by: Portia C. K Parker, Deputy Commissioner
Agency Department of Corrections

(Revised 9/2003 OMB)

Phone (907) 465-4647
Date/Time 3/28/05 9:39 AM

Date 3/28/2005

Page 1of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill \ersion: HB 210
() Publish Date

Revision Date/Time (Note if correction): Dept. Affected:

Title Bloodborne Pathogen Testing 'BRU Alaska Court System
Component Trial Courts

Sponsor McGuire

Requester Component No. 768

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0

FY 2008 FY 2009 FY 2010 FY 2011

0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) i

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included In the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)
J, ie court system does not anticipate any fiscal impact from the passage of HB 210.

Phone 463-4750

Prepared by. Douglas Wooliver. Administrative Attorney
Date/Time 3/24/05 9:12 AM

Division Alaska Court System
Approved by. Doug Wooliver for Stephanie Cole, Administrative Director Date 3/24/2005
Agency Alaska Court System

Page iof 1

(Revised 9/2002 OMB)



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill Version: HB210-LAW-CDCO-3-29
() Publish Date

Revision Date/Time (Note if correction): Dept. Affected. LAW

Title "An Act relating to blood testing o< certain RDU CRIMINAL

persons alleged to have committed certain offenses ..." Component Criminal Justice Litigation
Sponsor Representative McGuire

Requester House Judiciary Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 00 0.0

ICAPITAL EXPENDITURES [ [ [ [ [ [
ICHANGE IN REVENUES ( )y f [ [ [

F ID SOURCE (Thousan s of Dollars)

1002 Federal Receiots
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0

0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding tor this bill Is Included in the Govemor'6 FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: /Attahaseparalepape ifnecessary)

This bill amends AS 18.15.400 (Health, Safety, and Housing - Disease Control - Blood Testing of
Prisoners for Bloodborne Pathogens) by broadening it to include all peace officers and emergency workers
who may have exposure to offenders with blood borne pathogens. The current statule protects correctional
officers from exposure to prisoners. This hill would also extend beyond prisoners, to any adult or juvenile
offender whether incarcerated or not, The hill seeks to acknowledge that the risk of exposure to blood born
pathogens is significant for all peace officers and the ability to test blood to identify where and when

medical treatment might be needed is an important protection measure.
Passage of this legislation will have no fiscal impact on the Department of Law.

Phone 465-3673

Prepared by Kathryn Daughhetee, Director
Date/Time 3/29/05 4:18 PM

Division Administrative Services Division
Approved by.: K Daughhetee for Scott Nordstrand, Acting Attorney General Date 3/29/2005
Agency Department of Law

Page 1of 1

(Revised 9 212004 OMBI



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2005 LEGISLATIVE SESSION Bill Version HB210-DPS-ASTD-3-30-05
() Publish Date
Revision Date/Time (Note if correction): Dept Affected Public Safety
Title "An Act relating lo blood testing ul certain persons ‘rdu Alaska State Troopers
alleged lo have committed cerain offer ses " Component AST Detachments
Sponsor Rep McGuire
Requester House Judiciary Component No 2325
Expenditures/Revenues (Thousands of Dollars)
Note Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment

Land & tructures
Grants LClaims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

(CAPITAL EXPENDITURES |

|CHANGE IN REVENUES ( i I
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor’'s FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Aﬁﬁh a separaie e |freoe5%\ry)

This bill amends AS 18 15400 -18 15 450 Peace officers, fire fighters, emergency medical technicians,
mobile intensive care paramedics employed or volunteering for the state or municipality, j volunteer
department or emergency medical service provider will be able to request bloodborne pathogen testing
when they have been exposed to blood or body fluids during tne performance of their duties The bill will
now allow bloodborne testing of certain adult or juvenile offenders in addition to prisoner; The "employing
agency" is responsible for insuring the testing procedures are followed correctly Passage of this bill will
have no immediate fiscal impact on the Department of Public Safety, and simply outlines the proper course
of action when personnel are exposed to blood or body fluids DPS has a policy for reporting this kind of

exposure.

Phone 907-465-3/23

Prepared by Lieutenant Todd Sharp
Date/Time 3/30/05 12 C1 PM

Division Alaska State Troopers
Approved by  Commissioner William Tandeske Date 3/30/2005
Agency Departmenl of Public Safety

Page lof 1
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HOUSE COMMITTEE REPC T

(7)
Date Referred to Committee: March 15, 2005 FURTHER REFERRALS: Finance

Date of Committee Action: |b y 2QQ5

The JUDICIARY Committee considered: HB 219

HOUSE BILL NO. 219 STRANGULATION CRIMES

"An Act relating to crimes and dangerous instruments."

Recommends it be replaced with [ )HCS OF [ JCSfor. J
For Senate Bills with new title: ( J Technical Title | 1New Title: IICR_ | )Same Title | JNew Title

[ Jattach amendments
[  ]add new referral to. Committee
[ JLetter of Intent Committee

/l_'\lgkt)r%]:, NEW FISCAL NOTES PREVIOUS FISCAL NOTES
for *Assigned by Chief Clerk’s Office List by Dept(s): FN#  Fiscal Indet. Zero
Depts.. List by Dent(s): | *FN# Fiscal  Indet.  Zero
ADM

CED CM x /
COR

CRT y/
EED Iy
DEC AfyhA /

DFG

GOV

ttss

LEG

LAW

LWF

MVA

DNR

DPS

REV

DOT

UA



24-L.S0582\G.1
Luckhaupt
3/21/05

AMENDMKNT

OFFERED IN THE HOUSE BY REPRESENTATIVE
TO: HB 219

1 Page 1, line 1
Delete crimes and dangerous instruments”

Insert the definition of ’dangerous instiament' as applied within the criminal
4 code”



Municipality ofAnchorage
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Mayor Mark Begich Anchorage Police Department

March 17,2005

Representative Mike Hawker
State Capitol, Room 434
Juneau, AK 99801-1182

Dear Representative Hawker,

I understand that a bill regarding strangulation has been introduced to the House of
Representatives. Several of our Department members h;.ve been conferring with Tara Hen y
about what is being proposed. 1wouid like to provide support for the passing of this bill.

The Slate of Alaska faces multiple challenges in combating the elevated rate of crimes involving
sexual assault and domestic violence. All too often, we learn that some form of strangulation
occurred during the commission of these crimes. Individuals who perpetrate this type of
violence against another person are using it as the ultimate form of control. Through the use of
one’s hands or another object to impede normal breathing or circulation, they are sending a

message to the victim that they control their life.

In recent years, we are becoming more aware of the prevalence of strangulation as well as the
extreme danger associated. The Anchorage Police Department ha oroactively responded to this
information by educating all of our officers about how to r°cognizc and respond to these
incidents. An imperative part of this response package involves the prosecution of these who
perpetrate these crimes. The proposed change in statute regarding ihe definition of dangerous
instrument would add greatly to the ease of both c.iarging and prosecuting these suspects.

| appreciate your willingness to carry this through. If you require any assistance from the

Anchorage Police Department, please don't hesitate to call me personally.

Sincerely,

Walt Monegan
Chief of Police

WM/ga

Community, Security, Prosperity



From: lisa rea [lisadrew@alaska.com]
Sent: Tuesday, March 22, 2005 7:54 AM
To: Juli Lucky

Subject: Strangulation bill

Representative Hawker,

As a resident of Anchorage, a Public Health Nurse and a Sexual Assault Nurse
Examiner 1 want to thank you for your support of house bill 219, strengthening
the statutes to increase strangulation from a misdemeanor to a felony. This bill
is an opportunity to recognize the seriousness of strangulation. If you have
any questions about why 1 support this 1 can be reached at 349-9941.

Thank you
l.isa Rea, RN


mailto:lisadrew@alaska.com

Fob 09 OS 10:45a Tara Htnra, EM, SHME-fl 907-696-7862 D 2
FEB-08-2005 05:28 PH APHINORTH 907 343 7241 P.01/01

ForaMb Nurwt Awoeiatkm of Alaata

Kltamtss
taSi Mm Matka SM77

February 4, 2005

Ib Whom It May Concern:
* ' #

v.JIlIstL N« tac Nupe Aaodsbon of Alaska supports the proposed statutory t&ange* to
include ttzangulabon {t a fEfOI']y tasauh. Strangu&oon is a Tesy serious, sometimes fata)
physical assault the is commonly seer in domestic violence and sexual assault cases- When
a person is being strangled, they are ar a robrtantial risk for death. Hie victim becomes

uncomoous within seconds and '4alh can occur within minutes.

LRV

It is »&fl documented in the latest research that strangulation is one of the top five risk
factors for a domestic violence homicide. Women who are strangled by an intimate partner
are ata 9.9 times higher risk for being murdered by their partner than other women.

The State of Alaska leads the nation in the number of domestic violence homicides per
capita. The proposed statutory changes that wtB indude strangulation as a felony assault Ma
proactive approach to preventing domestic violence homicides, and is desperately needed in
our state. In addition, the proposed changes will finsly address this life threatening assault

at the level of seriousness that it is.

The Rocenaic Nurses Association of Alaska fully supports and encourages this statutory
change.

Sincerely,

President
Forensic Nurses Association of Alaska
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Political Action Committee

March 16,2005

Representative Mike Hawker
State Capitol, Room 502
Juneau, AK 9980*-1182

Re HB219

Dear Representative Hawker,

On behalf of the members of PSEA, | would like to thank for introducing HB 219. We
believe HB 219 brings about a much-needed amendment to better define the criteria of

what is a “dutgerous instrument”.

AS a representative of Alaska’s law enforcement officers, it is imperative .hat we have
the necessary tools to ensure that Alaska’s citizens are adequately protected. HB 219 will
bettor assist law enforcement with the prosecution for those individuals who have

committed such a horrendous assault

PSEA hopes that the iegislahire will act swiftly on this matter and pass HB 219.

Sincerely,

Maurice 1. Hughes Jr.
PSEA Vice President

43(I)Bon|face Parkwa Suite Anchora Alaska 9054
Phone (307) :¥37 ]Jﬁ -17/53
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A nchorage

Police
Phon# (907) 551-7300

P.O. Boa 730330

Department
Anchofog#, Aloika 99323

E m p lo yees 500 Wait International Airport Road
. ) Anchorage, Alaska
A ssociation www.apdea.org

March 17, 2005

Re: HB 219
Dear Legislative Body:

rfce Anchorage Police Department Employees Association represents rank-and-file
police employees in the Anchorage Police Department. | am writing to express the
APDEA'’s full support for HB 219. There is presently an ambiguity in the law that has
led to uncertainty by prosecutors as to how to charge the crime of strangulation.
Unfortunately, this ambiguity has led to some ofthose who have committed this
potentially life-threatening crime to receive lesser sentences than would otherwise be
appropriate. HB 219 brings much needed clarity to this area

I look forward to answering any questions you may have about HB 219.

Siucerely,


http://www.apdea.org

Jull Lucky

Natasha Norris [Natasha_NorrisOlaw.state.ak.us)

From:

Sent: Monday, March 21, 2005 11:17 AM

To: Juli Lucky

Subiject: Strangulation bill

Ms Lucky:

| am writing this email in support of House Bill No. 219. | have been a proscutor
for almost four years in the State of Alaska. | worked in Sitka, Alaska as the
only State prosecutor, for two and half years.

W hile at the Sitka post, | dealt with several strangulation cases.

There are a couple of things regarding strangulation that are striking.

First, strangulation occurs in many domestic violence situations.

Often, when speaking to a victim of domestic violence, they disclose that although
strangulation may not have occurred the incident leading to arrest, they have at
one point or another, suffered strangulation at the hands of their boyfriend or
husbhand. Second, because or the lethality of strangulation, ANYTIME a defendant
uses their hands to block normal breathing causes a substantial risk or death or
serious physical injury. The law now requires that before hands can be a
“dangerous instrument”, an expert needs to testify that the hands were used in a
way that caused a substantial risk of death or serious physical injury. Given
what we know about domestic violence and the lethality of strangulation, the
definition of dungerous instrument should include the use of hands or other
objects to strangle without the need for experts to testify to the lethality of
strangulation. For the sake of victims, | hope House B ill No. 219 passes.

Sincerely,
Natasha Norris
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To: Representative Lesil McGuire
Chairman, House Judiciary Committee

From: Representative Mike Hawker
Date: March 15, 2005

Re: House Bill 219

I request that HB 219, which would specifically permit felony
prosecution for an assault involving strangulation or suffocation, be
scheduled for the House Judiciary Committee at your earliest

possible convenience.

Strangulation can cause life-threatening injuries without obvious
external marks that can be presented to a jury as evidence of
“serious physical injury.” Without visible injuries, many cases are
tried as misdemeanors, even if the victim was minutes from death.
HB 219 would ensure that these cases can be prosecuted as

felonies.

HB 219 is supported by the Office cf Victims' Rights, Forensic
Nurses’ Association of Alaska, Public Safety Employees’
Association, and the Anchorage Police Department Employees’
Association. The Department of Law has seen and approved the

proposed statutory change.

Please feel free to contact me if you need any additional
information. You may also contact my legislative aide, Juli Lucky.

r<p.mik'-.li.iu k«-r <kgis.slaulak.u> < \vvv\v.akiv[>ul>licans.orf hawki-r
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Representative M ike H awker

Alaska State Legislature

House Bill 219
Sponsor Statement

"An Act relating to crimes and dangerous instruments."”

House Bill 219 specifically permits felony prosecution for an assault
involving strangulation or suftocation. Strangulation is one of the
top five risk factors for domestic violence homicide and is the cause
of ten percent of homicide deaths in the United States. Yet, many
cases have not been prosecuted as felonies due to physical
evidence requirements that may not be relevant in strangulation

assaults.

Strangulation can cause life-threatening injuries without obvious
eexternal marks that can be photographed and presented to a jury
as evidence of "serious physical injury,” which is required by current
statute for felony assault. Forensic science proves that even in
some fatal cases of strangulation there is no external evidence of
injury. The cause of death was determined during autopsy, when
the chance to photograph and collect untainted evidence had

passed.

Without visible injuries, many cases are tried as misdemeanors
even though the victim was minutes from death. Unconsciousness
can occur within ten seconds, followed closely by irreversible brain
damage and death within five minutes. Lack of oxygen can also
cause internal injuries, including brain damage, which can lead to
death hours, days or even weeks after the crime.

When strangulation occurs in a domestic relationship, itis ndicative
of a high level of violence within the relationship. In recent years,
strangulation has been identified as one of the most lethal forms of
domestic violence - a domestic violence victim who has been
strangled is nine times more likely to be killed than one who has

not.

This biil recognizes strangulation as a serious life threatening
assault warranting felony prosecution. |urge your support.

rep mike luvvkerR/'legis.state.ak.us < www.akrcpublicans.orgVhawkor'
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Strangulation Cases; Seminar Explores Details
Overlooked in Investigations

By Alayna DeMartini, Columbus Dispatch

The man called 911with an odd complaint.

“She won't die," he told the dispatcher. “I've tried to kill her four different ways. She
won't die."

But when medics arrived at the couple's home they found that the man had succeeded in
strangling his wife.

The call to a9! | operator in Las Vegas was played yesterday for central Ohio police
officers, proscu'.tors and emergency personnel during atraining session on recognizing

and prosecuting strangulation and attempted strangulation eases.

Too often the assailant walks away with little or no punishment because there aren’t
always marks left on the victim, said Gael B. Struck, a San Diego city attorney who led
yesterday’s seminar at the Franklin County Courthouse.

The victim may have serious injuries that aren’t always apparent, such as internal
fractures in the throat, Strack said.

"We understand when someone’s stabbed, when their lip is cut, because we can see the
signs,’” Struck said. "With strangulation, most victims will have internal injuries. It's easy

to overlook, minimize or trivialize."

A study by the San Diego city attorney’s office of police reports showed that if there was
no visible sign of attempted strangulation, the assailant wasn’t charged with a serious
crime.

“We didn't understand what we had in front of us," ~iuwk ‘aid.

The study, conducted in the late 1990s, showed that police often neglected to clearly
document what symptoms victims were experiencing, Strack said. Cases that were
prosecuted were charged as misdemeanors when many eould have been felonies, Struck
said.

Strangulation Cases; Seminar Explores Details Overlookedin In iti ations
Page | 0~2



Franklin County prosecutors estimate that 30 percent to 40 percent of the annual 6,000
domestic-violcnce cases in the county involve choking or strangulation, said Leslie
Ashworth, Jirector of the Columbus city attorney’s domestic-violence unit.

Typically, victims of attempted strangulation will have red marks on the neck and a raspy
voice, Ashworth said.

However, victims sometimes refuse to be treated at a hospital because they can’t afford it,
Ashworth said.

"Then you lose the evidence,” Ashworth said.

Even when victims go to hospitals, they often minimize their injuries and do not blame
them on others.

“The important thing is for everyone to realize that it’s a potentially life-threatening
matter and not say ‘Oh, they were just choked,”’ Ashworth said.

In Ohio, someone who tries to strangle a mate could be charged with domestic violence,
which is a misdemeanor, or a felony such as felonious assauilt.

Some states have recently stepped up their domestic-violence laws and the penalties for
strangulation attempts.

On | hursday, North Carolina Gov. Mike Easley signed legislation, “assault infliclin"
serious physical injury by (attempted) -angulation,” a felony punishable by up to two
years in prison.

An Oklahoma law that goes into effect in November makes it a felon) to commit

attempted strangulation on a domestic partner.

ademartini@dispatch.com

Copyright © 2004 The Columbus Dispatch.

Strangulation Cases, Seminar Explores Details Overlookedin Investigations
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OPDV Bulletin:
Strangulation in Domestic Violence and Sexual Assault

"He ch» d me- but there are no marks."

In 1999, the Clinton County District Attorney's Office and the New York Prosecutors Training Institute
(NYPTI) hosted the nation's leading experts in the prosecution and investigation ofstrangulation cases.
Assistant District Attorney Gael Strack and George A, Clane, A/D. bothfrom San Diego, California,
presented theirfindings at the tliree-day conference, "Detection and Prosecution of Strangulation in
Domestic Violence and Sexual Assault Cases, "funded by the US Department ofJustice Violence Against
Women Grunts Office and tie New York State Division of Criminal Justice Services. Thefollowing is

adaptedfrom a condensed portion oftheir presentation.

"He ChOkEd me ‘but there dre no markS." Strangulation has only recently been identified as one of the
most lethal forms of domestic violence. When perpetrators use strangulation to silence their victims, this
is a form of power and control that has a devastating psychological effect on victims and a potentially
fatal outcome. Historically, "choking" was rarely prosecuted as a serious offense because victims
minimize the level of violence and police and medical personnel fail to recognize it.

Strangulation is defined as a form of asphyxia and is characterized by closure of the blood vessels and/or
air passages of the neck as a result of external pressure on the neck. It is often incorrectly referred to as
choking which involves blocking, or obstructing the windpipe. Ten percent of violent deaths in the US
each year are due to strangulation, with six female victims to every male.

Strangulation by ligature is done with acord like object that could include anything from a telephone cord
to articles of clothing. Manual strangulation is none with the hands, forearms (as in the classic
chokchold), or standing or kneeling on the victim's throat.

Clinically, a victim who is being strangled first experiences severe pain, followed by unconsciousness,
and then brain death. The victim will lose consciousness by any one or more of the following: blocking of
the carotid arteries (depriving the brain of oxygen), blocking of the jugular veins (preventing
deoxygcnated blood from exiting the brain), and/or closing off the airway, causing the victim to be unable
to breathe. Only eleven pounds of pressure placed upon both carotid arteries for ten seconds is necessary
to cause unconsciousness. If pressure is released immediately, consciousness will be regained within ten
seconds. After 50 seconds of continuous oxygen deprivation the victim rarely recovers. To completely
close off the trachea, three times as much pressure (33 Ibs.) is required. For comparison purposes, it only

takes 8 Ibs. of pressure to pull atrigger on " gun.

Fifty percent of victims report symptomatic voice changes which may be as mild as simple hoarseness or
a complete loss of voice. Many victims also report that it is difficult or painful to swallow. This is due to
injury of the larynx cartilage and/or hyoid bone, a small horseshoe shaped bone in the neck. Difficulty
getting a breath may be due to the hyperventilation that normally accompanies a terrifying event, but
more importantly may be secondary to underlying neck injury. It is critical to know that breathing
changes may initially appear to be mild, yet underlying injuries may kill the victim hours or days later due
to decompensation of the injured structures. Involuntary urination and defecation often occurs. Officers



should inquire about such because victims may be embarrassed and reluctant to disclose these facts unless
asked.

Visible injuries to the neck may include scratches, abrasions, and scrapes. Redness on the neck may be
fleeting, but may demonstrate a detectable pattern. These marks may or may not darken to become a
bruise. Bruises may not appear for hours or even days. Chin abrasions are also common, as are tiny red
spots called petechiae. These are caused by ruptured capillaries and may be found around the eyes, under
the eyelids, anywhere on the face, and on the neck above the area of constriction. Blood red eyes are due
to capillary rupture in the white portion of the eyes. This phenomenon suggests a particularly vigorous

struggle between the victim and assailant.

In 70 to 80 percent of all domestic violence cases, the victim will recant. Therefore law enforcement
should anticipate this and plan on prosecution based on the evidence, just like in a murder case. Efforts
should be made to investigate the cases like an attempted homicide case. It is important to ask as many
guestions as possible at the earliest time possible. For specific questions and checklists to assist in

detecting and investigating strangulation cases, go to
http://www.correetiunhistorv.org/northcountrv/html/knowlaw/strangulationin vestigation3.htm.

Condensed by NYPTI. (51S) 432-1 WO, the Continuing Legal Education and Mutual Assistance Division
of the New York State District Attorneys Association. The points of view or opinions stated in this article
are those ofthe particular author and do not represent the official position ofthe NYS Division of
Criminal Justice Senices. Information dealing with a specific legal matter should be researched in
original and current sources of authority.

Note to Officers and I'i osecuitors: Treat Your Strangulation Cases Seriously

Start by using the word "strangle" as opposed to the word "choke." Strangle means to obstruct seriously or
fatally the normal breathing of a person. Choke means having the windpipe blocked entirely or partly by

some foreign object like food.

"How to Improve Your Investigation and Prosecution of Strangulation Cases" by Gael B. Strack, San
Diego Assistant City Attorney anti Dr. George McClane, Emergency Physician. October 1998, updated
May 1999 is an excellent article. It can be obtained by request from Gael B. Strack at: Gael B. Strack at


http://www.correetiunhistorv.org/northcount

Excerpt from hup7/www.correctionhistory.org/nonhcountry/html/knowlaw/strangulation3.him

Know the Law: Resource
Materials on Strangulation

Strangulation Conference

On September 28-30. 1999, the Clinton County District Attorney.s OffIC nd the New *ork
e on b%tgg 10N an rOSGCUtIOH 0

rosecutor's Training Institute sponsored nfer
Strangulation n Domestc Violence and Sextl ASSaUIt CASES. Funing wee provided by te
United States Department of Justice Violence Against Women Grants Office and the New York
State Division of Criminal Justice Services.

The leading experts on this subject, Assistant City Attorney Gael Strack of the San Diego City
Attorney's Office and George E. McClane, M.D., Emergency Physician at Sharp Health Care in
San Diego, came to Plattsburgh and conducted three days of training for more than 350
physicians, nurses, emergency responders, law enforcement, prosecutors, case workers and

others

"Strangulation"” refers to the behavior of one person placing one or two hands around the neck of
another person and squeezing or applying other pressure. This can Kill.

We presented training on detecting and prosecuting strangulation because, in reviewing the
Domestic Incident Reports (DIRs) filed by the police and interviewing victims, we repeatedly
came across descriptions of the incident that included the complainant being choked - lunds put
on her throat, sometimes until she passed out! There might have been other physical violence, as

well, sometimes not.

In examining this more closely, we found that in about 'O of the DIRs, choking was part ofthe
specific incident. Reports made to the STOP Domestic Violence program by women, about 40%
described "choking" as part of the abusive conduct at one or more points in their relationship.

Despite this frequency, rarely was there an arrest for the choking behavior. Seldom were there
any marks or visible injuries seen by the police, and the victims themselves often described ihe
choking aspect as minor in relation to the other violence used against them.

In New York, a person cannot be charged with criminal assault unless "phvsic :i injury” is
actually caused That is defined in the Penal Law as "impairment of physical condition or
substantial pain." The choking cases did not really seem to meet this standard; it was
understandable that the police did not make an arrest.

But, we wondered whether there were internal injuries caused by being choked - strangled - that
did not leave outward visible signs. Or maybe the signs were there, but we did not know what to

look for.


http://www.correctionhistory.org/nonhcountry/html/knowlaw/strangulation3.him

In our search for more information, we found some people around the state asking the same
things, but no real answers. Eventually, through an internet search, we made progress. When
the key word was "choking," it brought articles about medical conditions or choking on food.
"Strangulation™ first led to some guy's personal web page that suggested the sexual benefits of
that conduct!

In refining the search to "manual strangulation,” we came up with articles by pathologists,
describing the evidence of strangulation found during autopsies. Hoping for someone who could
identify such signs in living people who had been strangled, we pressed on and learned of Gael
Strack and Dr. George McClane in San Diego.

We learned that they struggled with the same kinds of problems a couple of years earlierin S n
Diego, in cases that started with what looked like minor abuse, including choking, and led to
homicide. As a consequence, they taught themselves and other law enforcement and medical
personnel what to look for to detect whether injury was caused.

As a prosecutor. | know that 1 can only be effective if (here is a good investigation. |depend
upon the police, the EMTs, the nurses and doctors for the evidence 1 use in court.

We now realize that we may be overlooking serious crimes, because we did not know what to
look for. The frequency with which manual strangulation is used in domestic violence incidents
is surprising: in San Diego, in Plattsburgh, and very likely, everywhere else.

Because we all see it but have not known how to deal with it. we brought the experts from San
Diego to train us. We want to learn how to better do ourjobs; how to better protect our

community.

The three days of training were outstanding - all we hoped for and more. The presentations of
Gael Strack and Dr. Geroge McClane are summarized in the New York Prosecutors Training

Institute Newsletter which follows.



FISCAL NOTE

STATE OF AL ASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title Strangulation Crimes
Sponsor Representative Hawker
Requester

Expenditures/Revenues

Fiscal Note Number
Bill Version
() Publish Date

HB 219

Dept. Affected

Note: Amounts do not include inflation uni ss otherwise noted below.

OPERATING EXPENDITURES F 7 2006 FY 2007

Personal Services
Travel
Contractual
Supplier
Equipment

Land & Structures
Grants ®LClaims
Miscellaneous

TOTAL OPERATING 0.0

0.0

|CAPITAL EXPENDITURES"
CHANGF. IN REVENUES (

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL 0.0

0.0

Estimate of any current year (FY2005) cost: 0,0

'‘BRU Alaska Court System
Component Trial Courts
Component No 768
(Thousands of Dollars)

FY 2008 FY 2009 P *2010 FY 2011
0.0 0.0 0.0 0.0

(Thousands of Dollars)
0.0 0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: thtach a separate page if necessary)
The court system does not anticipate any fiscal impact from

Douglas Wooliver, Administrative Attorney
Alaska Court System

Prepared by:
Division

Approved by:
Agency

Alaska Court System

Doug Wooliver for Stephanie Cole. Administrative Director

the passage of HB 219

Phono 463-4750
Date/Time 3/17/05 3 12 PM

Date 3/17/2005

(Revised 9/2002 OMB)
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number

2005 LEGISLATIVE SESSION Bill Version; hb219-dps-astd-3-i8-05
() Publish D a te :

Revision Dste/TirrO Note if correction); Dept Affected Public Safety

Title "An Act relating to crimes and dagorous insiumeris.* RDU Alaska State Troopers
Component AST Detachments

Sponsor Rep. Hawker

Requester House Judiciary Component No 2325

Expenditures/Revenues (Thousands of Dollars)

Note Amounts do not include inflation unless otherwise noted below .

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2U08 FY 2009 AN 2010 FY 2011

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Proaram Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a . eparate page if necessary)
This bill amends AS 11.81 900(b)( 15) which is the criminal definition for "dangerous instrument.” It adds

"hands or other objects when used to impede normal breathing or circulation of blood by applying pressure
on the throat or neck or obstructing the nose or mouth" to the definition

This additional language adds clarity and will aide us when we have assault cases that involve

strangulation and/or choking of victims.

Passage of this bill will have no fiscal impacl on the Departmei “ublic Safety.

Phone 907-465-3223

Prepared by Lieutenant Todd Sharp
Date/Time 3/18/05 4 14 PM

Division Alaska State Troopers

Approved by - Commissioner William Tandeske Date 3/18/2005
Agency Department of Public Safety
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FISCAL NOTE

STA it: OF ALASKA Fiscal Note Number:
2005 LEGISLATIVE SESSION Bill \ersion: HB219

() Publish Cate:

Revision Date/Time (Note if correction): Dept. Affecteo Administra.on

Title An Act relating to crimes and RDU Legal and Advocacy Services
dangerous instruments. Component Public Defender Agency

Sponsor Rep Hawker

Requester House Judiciary Component No. 1631

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation ui le .s otherwise noted below
OPERA i ING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
L] [ ] L]

Personal Services *
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

*

ICAPITAL EXPENDITURES ~T

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

100? Federal Receipts

1003 GF Match

1004 GF :

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal.

POSITIONS
Full-time
Part-time
Temporary

anaLvsis:  (Attacha separate pac if necessary)

This bill broadens the definition of "dangerous instrument" in the criminal code to include hands or other objects when
used for strangulation or suffocation Using or threatening the use of a "dangerous instrument" in the commission of
an offense generally raises the level of the offense to a felony, or aggravates the offense. Including hands within the
definition of "dangerous instruments” will increase the level of offenses currently charged where hands are used or
threatened to be used in such a manner The number of these impacted offenses cannot be determined with any
certainty This bill, if enacted, will have a fiscal impact on the operations of the Agency, but it is not possible to
predict with any certainty what that impact will be Therefore an indeterminate fiscal note is submitted

Phone (907)334-4416

Prepared by: Linda K Wilson, Deputy | .rector
Date/Time 3/21/05 8 42 AM

Division Public Defender Agency
Approved by  Michael Tibbies, Deputy Commissioner Date 3/21/2005
Agency Department of Administration
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STATE OF ALASKA Fiscal Note Number;

2005 LEGISLATIVE Sr iSION Bill \ersion: HB219-L AW-CDCO-3-21
() Publish Date;

Revision Date/Time (Noxx ifcorrection); Dept Affected,; LAW

Title "An Act relating to crimes and dangerous RDI' CRIMINAL

instruments." Co "~ ent Criminal Justice Litigation

Sponsor Representative Hawker

Requester House Judiciary «-"n lent No

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted be' v.

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES | |

ICHANGE IN REVENUES ( ) | ~7
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS

Full-time

Part-time

Temporary i

ANALYSIS: (Am aseparaIe [az0 if Y‘E(BSSGW)

This billamends Title 11 Criminal Law AS 11.81.900 (General Provisions - Definitions) by adding a new
subsection under (b)(15) defining hands or other object used in strangulation as "dangerous instruments"

Passage of this legislation will have fiscal impact on the Qepartmer.i of Law.

Phone 465-3673

Prepared by:  Kathryn Daughhetee, Director
Date/Time 3/22/05 2:45 PM

Division Administrative Services Division
Approved by: K Daughhetee for Scott Nordstrand, Acting Attorney General Date 3/22/2005
Agency Department of Law
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FISCAL NOTE

STATE OF ALASKA Fiscal Note N um ber

2006 LEGISLATIVE SESSION Bl Version: HB226-LAW-C&FB-2-9-0
() PublishD a te

Revision Date/Time ('Jote if correction): Dept Affected,; LAW

Title “An Act relating to breaches of security involving RDU CIVIL

personal information; and relating to credit report...* Component Commercial & Fair Business

Sponsor Representative Gara

Requester House Judiciary Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 ! FY 2008 FY2C09 FY 2010 FY2C11

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 | 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | | B 1 | |

ICHANGEIN REVENUES ( ) | | | | | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Roceipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

0.0 0.0 0.0 | 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) If funding for this bill Is included in the Governor's FY 2006 budgat proposal:

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page it necessary)

This bill ads a chapter to AS -15 that imposes disclosure requirements on businesses *hat collect and star 2
personal information if there is a security breach of the businesses' information system. In the event of a
security breach, notice of the breach must be made to consumers by either written or electronic means,
with some exceptions if the notice will cost more than $250,000, or the number of affected consumers
exceeds uUOOOOO. Consumers can bring a court action for violations of this law to recover damages and
injunctive relief.

The bill also ads a section that allows consumers to place a security freeze on his or her credit report.
When a security freeze is in place, a credit reporting agency may not release information from the
consumer’s credit report to third parties unless requested by the consumer. There are several exemptions
for access required tc correct technical information, and for some agencies like the child

Phone 465-3673

Prepared oy: Kathryn Daughhetee, Director
Date/Time 2 9/06 4:33 PM-

Division Administrative Services Division
Approved by:  Kathryn Daughhetee for David Marquez, Attorney General Dele 2/9/2006
Agency Department of Law
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FISCAL NOTE

STATE OF ALASKA BILL NO.
2005 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

support enforcement rigancy, Department of Health and Social Services, and Department of Revenue. Court action can be brought
by consumers to enforce this law Remedies include injunctive relief, damages (including lost wages and pain and suffering), and
punitive damages jp to $5000

Violations of the provisions of this bill are not automatically violations of Alaska's Consumer Protection Act. Consumers will likely
be left to their own enforcement efforts for violations of this Act except in the most egregious cases wl.ere the Stato may bring an
action. 1do not believe there will be any significant fiscal impact to the Department of Law from this bill.
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ALASKA STATE LEGISLATURE

REPRESENTATIVE LES GARA REPRESENTATIVE JOHN COGHILL

CSHB 226 (L&C): Personal Information Breach / Security Freeze
Sponsor Statement

In February ChoicePoint, Inc., a Georgia-based financial atabase company admitted personal
information affecting almost 150,000 consumers had been stolen from its company. Recently
the company admitted it knew of this breach since the fall and had delayed letting consumers,
including 251 Alaskans, know about the breach until last month. HB 226 is based on two

provisions in California law.

This bill requires that any business or governmental entity that collects this personal customer
information as part of their business must notify consumers if the security of that infomiati in is
compromised. California is currently the only state to mandate consumer notification and this

bill is modeled after the California law,

Once an individual learns or believes their personal information has been compromised, that
person should be able to block access to credit reports and credit scores. Flocking access to a
credit report prevents an identity thief from fraudulently opening new lines of credit in his or her

name.

The second section of the bill contains this “security freeze” provision. There are three
companies in the country (Experian, Equifax and TransUnion) which act as consumer financial
information clearinghouses, and that provide consumer data to banks, credit card, insurance, and
other companies. 1he security freeze provision allows consumers to prevent the clearinghouses
from sharing their information. The provision will allow a consumer to regulate who will
receive a copy of their credit report. Under the security freeze provision the consumer is
required to give the credit reporting agency an access code to release their report to a company

wishing to extend a line of credit.

Many businesses like ChoicePoint make money by selling consumer information. Alaskans
value their privacy. Companies that profit from trading financial and personal information need

to protect that information.

Representative John Coghill
Stale Capitol, Room 204
Juneau, AK 99801
(907)465-3719

Representative Les Gara
State Capitol, Room 4 18
Juneau. AK 99801

(907) 465-2647



ALASKA STATE LEGISLATURE

REPRESENTATIVE LES GARA

Sectional Analysis

CSHB 226 (L&C) - Personal Information Breach / Security Freeze

Section 1 Establishes Chapter 4H - Information Security under AS 45.

¢

Article 1. Breach of Security Involving Personal information.

Sec. 45.48.010. A business or governmental agency must notify Alaskans of any
breach of security that compromises their personal information.

Sec. 45.48.020 - 45.48.060. The business or governmental agency may notify
people of a breach by email or written documentation. These disclosures may be
delayed if it would compromise a Dept, of Law investigation. Ar. exception is
made for employees or agents of a business who view personal information if
they do not use that information for purposes unrelated to the business. An
exception is also made if the business or governmental agency already has a

policy in place that complies.

Sec. 45.48.070. A person has the right to civil legal action if any part of
AS 45.48.010 - 45.48.090 is violated.

Sec. 48.45.090. Definitions.

Article 2. Security Freeze.

Sec. 45.48.100. A consumer may freeze part or all of their credit report

information.

Sec. 45.48.110 - 45.48.120. To place a security freeze a person must notify credit
reporting agencies by certified mail. The reporting agency is then required to
place the freeze within 5 days after receiving the request and send a written
confirmation of the security freeze within 10 days. A personal identification
number or password must accompany this written confirmation for the consumer
to use when authorizing the release of their credit report.

Sec. 45.48.130. Once a security freeze is in place a consumer may contact a
credit reporting agency to release their credit information to a specific third party
The consumer must provide proper identification, the password or number
provided under the previous section, and information to identify the party to allow
access to. The reporting agency must comply with a consumer’s request within 3



days. Once a security freeze is in place, a credit reporting agency may not release
a credit report without prior authorization.

¢ Sec.45.48.140 - 45.48.150. If aconsumer requests a security freeze, the credit
reporting agency must disclose the process to the consumer. A credit reporting
agency must remove a security freeze within 3 days if the consumer requests it

¢ Sec.45.48.160. Credit reporting agencies may not charge more than $10 to place
or remove a security freeze or more than $12 to allow access for a specific person.
They may not charge a fee if the person has had personal information stolen.

¢ Sec.45.48 170 - 45.48.180. A credit reporting agency may require additional
informatic from the consumer only when needed to reasonably identify the
consumer. During a security freeze a credit reporting agency may not change
information in a consumer’s file without sending confirmation to the consumer.

¢ Sec. 45.48.190. A person who suffers damages as a result of AS 45.48.100 -
45.48.290 may bring about a court action and recover damages. A person who
knowingly violates these sections is also liable in a class action suit.

¢ Sec. 45.48.270. Certain reports are not covered by AS 45.48.100 - 45.48.290.

These reports include:
0 Reports that contain only information about transactions between the

consumer and the person making the report,

0 Reports that are internal communications within the organization that is
making the report as long as the consumer is informed that this
information may be communicated,

Reports of an authorization or approval of a specific extension of credit,
Reports that contain only information about a persou's decision
whether to extend credit if the person is informed where

0 Reports that ontain only general information such as character,
reputation, personal characteristics gamed from personal interviews,

0 Reports that contain credit information to be used only for acommercial

purpose.

¢ Sec. 45.48.280. Certain uses of credit reports are exempted from the provisions
of AS.45.48.100 - 45.48.290. These include use by the Dept of Health and Social
services when investigating fraud, use by the Dept, of Revenue when investigating

or collecting delinquent taxes, and use by a state or municipal agency that
establishes and enforces child support obligations.

¢ Sec. 45.48.290. Definitions.

Article 3. General Provisions.

¢ Sec.45.48.300. If any provision of AS 45.48 conflicts with federal law, the
provision does not apply to the extent of the conflict.

¢ Sec. 45.48.390. Definitions,
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Identity thieves may have hit Alaska
CHOICEPOINT: Information clearinghouse breach could have compromised privacy of

251.
By RICHARD RICHTMYER
Anchorage Dally News

(Published: February 24, 2005)

Identity thieves who scammed Information clearinghouse ChoicePoint Inc. may have obtained the
personal Information — Including names, addresses and Social Security numbers -- of 251

Alaskans.

The security breach, which ChoicePoint has known about since last fall but made public only this
month, Involves more than 145,000 consumers nationwide, the company said.

The scope of the fraud and the lapse In CholcePolnt's security underscore hov* vulnerable
consumers are and highlight weaknesses In Alaska laws to protect against Identity theft, said Steve
Cleary, executive director of the Alaska Public Interest Research Group

State lawmakers are considering toughening identlty-theft penalties. Cleary's group Is urging them
to go even further to help Alaskans guard against being ripped off when their personal Information

falls Into the wrong hands.

ChoicePoint Is sending letters to all the affected consumers, notifying them they may be at risk.
They should all be delivered within 10 days, said Chuck Jones, a spokesman for the Georgia-based

company.

The company will offer affected consumers free credit reports and credlt-monltoring service for a
year, and it Is setting up a single point of contact where they can place security alerts on their
credit files maintained by all three major credit reporting companies: Experlan, Trans-Union and

Equifax, Jones said.

Identity theft occurs when someone steals your personal Information, such as a Social Security
number and date of birth, and uses It to commit fraud.

There has been one confirmed case of Identity theft resulting from the incident, ar.d Jones said
investigators have determined that the suspects have tried to defraud at least 750 others. He
would not say where they live, referring specific questions about the investigation to officials at the
Los Angeles County Sheriffs Department, who did not return phone calls Wednesday.

ChoicePoint was formed in 1997 as a spin-off of Equifax, It makes money by selling information in
its massive database of personal information to a wide range of businesses, Including corporations
conuuct/ng pre-employment background checks and insurance companies assessing the risk of

potential clients.
The company discovered last fall that it had opened up portions of its database to scam artists in

the Los Angeles area who were posing as legitimate businesses. ChoicePoint alerted the county
sheriffs departrr «nt, which began an investigation. It delayed notifying consumers at the request

WAnNnnn*
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of authorities, who didn’'t want to jeopardize their Investigation, Jones said.

News of the security breach broke last week as some 35,000 Californians began receiving
notification that their personal Information might have been compromised. That Is the only state
that requires such notification, according to the U.S. Public Interest Research Group.

The company began notifying the rest of the affected consumers after the attorneys general of
dozens of other states, Including Alaska, jointly sent a letter to CholcePolnt's top lawyer demanding

that the company notify potential victims In their states as well.

Jones said the company Initially notified Californians only because It thought the fraud had been
Isolated to that state, not because of the state law requiring It to do so.

AKPIRG's Cleary didn't buy that argument. "It Just doesn't seem plausible,” he said.
State lawmakers this session already are considering a bill that would make identity theft In Alaska
a felony rather than a misdemeanor offense.

AKPIRG Is urging them to adu two measures to that bill that woula protect Alaskans against
Identity theft If a security breach similar to the one that happened at ChoicePoint happens again,

Cleary said.

The group has submitted legislation, modeled on other state laws, to members of the House
Judiciary Committee, which Is working on the ldentlty-theft bill.

It would require companies that keep personal Information on file to notify consumers If It knows
their Information Is at risk of being compromised, similar to the requirement In California’s law. It
also would allow consumers more control over who can access their credit reports, which the group
said Is similar "o laws in California, Louisiana, Texas and Vermont.

Staff members for Rep. Tom Anderson, R-Anchorage and the bill's sponsor, and Judiciary
Committee chairwoman Lesll McGuire, R-Anchorage, said they hadn't had a chance to review
AkPIRG's proposal, which they received Wednesday morning, and couldn’t comment on its merits.

Daily News reporter Richard Rlchtmyer can be reached at rrichtmyer@ adn.com or 257-4344.

Identity crisis?

If you think you might be a victim of Identity theft, the best way to check Is to look at your credit

report.

A recent change in federal laws requires that each of the major credit reporting bureaus provide
free of charge one credit report per year to any consumer who asks for it. They're available at

www.annualcreditreDort.com. or by phone, toll-free, at 1-877-322-8228.

e A quick review of your credit report will enable you to detect fraudulent credit-card accounts and
loans taken out by identity thieves. If you find something amiss on any one of the three reports,
contact the credit reporting bureau and place a security alert on your file. That will warn the
bureaus to look for fraudulent credit applications submitted In your name and require lenders to

contact you personally before extending any credit.

http://wvAv.adn.com/money/v-printer/story/62(J.f1100-6080/71r html
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e Here are the toll-free numbers of the major credit reporting bureaus to call If you suspect you're
an ldentity theft victim: Equifax: 1-800-525-6285 Experlan: 1-888-397-3742 TransUnlon: 1-800-

680-7289

The article "14 tips to avoid ldentity theft" is by reformed con artist Frank W. Abagnale, subject of
the movie "Catch Me If You Can."”

This Federal Trade Commission page has more advice for consumers looking to avoid identity theft.
o o - F "TVITMrMBK
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Law Requires ChoicePoint To Disclose Fraud

An identity-theft ring gained access to 145,000 consumer records held by ChoicePoint, which later
notified consumers as required under California law SB-1386.

By Thomas Claburn, InformationWeek

Feb. 17. 2005
URL: http://www.informationweek.com/story/showArticle.jhlml7articlelDs60401882

In its privacy statement, data-aggregation company ChoicePoint Inc. says that it is 'dedicated to protecting the

privacy of individuals,"” which includes "strict standards regarding the use and dissemination of personal

informa ion."

Yet such dedication is only exceeded by the determination of identity thieves who, by setting up some 50 fictitious
businesses, duped the company into granting them access to 145,000 consumer-data profiles it maintains among its

store of roughly 19 billion public records.

In Los Ange’es County Superior Court last week, a Nigerian national who participated in the identity-theft scheme
was sentenced to 16 months in state prison. ChoicePoint was alerted of the breach last October. But some 35,000
California consumers didn't realize they were potential victims until they received a letter about the breach from

ChoicePoint last week, per California law.

Disclosure of the incident was required under California's SB-1386, which took effect July 1, 2003. According to
the law, any state agency, person, or business that does business in California and owns or licenses electronic data
that includes personal information, is required to disclose any data security breach to California residents whose
unencrypted personal information may have been accessed by an unauthorized person.

While the extent of the fraud arising from the incident may not be known for months, ChoicePoint said it would
send out 110,000 more notifications to individuals outside California.

"That’s certainly good practice and most responsible companies are going to do that, if no other reason than of
mitigating any damages that might result,” says Kevin Lyles, partner in the privacy practice at law firm Jones Day.
Ls’es says another privacy-related law, the Health Insurance Portability and Accountability Act, requires
organizations to mitigate any damages as a result of security breaches, and there are similar provisions in the

Gramm-Leach-Bliley law.

Gail Hillebrand, senior attorney for Consumers Union, a nonprofit testing and information organization that
publishes Consumer Reports, suggests such provisions aren’t enough. This is a reminder to all consumers how
insecure our personal financial information is when it's held by someone else who makes their own decisions about
how much to spend on security," she says. "It highlights the need for consumers to have additional rights to protect

themselves, particularly the need for state security freeze laws."
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A security freeze lets a consumer prevent people or businesses from accessing a credit reports for the purpose of
granting credit. In turn, it prevents identity thieves from accessing a credit report.

Currently, Hillebrand says, freeze laws are being considered in 11 states: Colorado, Connectic ut, Hawaii, Illinois,
Indiana, Maine, Maryland, Massachusetts, Oregon, Utah, and Washington. California, Louisiana, Texas, and

Vermont already have passed some form of freeze law.

Consumers Union is pushing for federal laws th:.. would require all companies to inform customers nationwide of
data breaches. "We think that will help consumers to protect themselves but also will create a business
environment that encourages more investment in security,” says Hillebrand. Massachusetts already has a disclosure

provision similar to California’s, and Illinois may be next.

Yet many oppose a legislative approach to the problem. California state Sen. Debra Bowen's effort last year to
expand the data-breach notification requirement to cover disclosures of data in any form, notjust electronic data,
was voted down amid lobbying by business groups such as the California Chamber of Commerce and the

American Electronics Association.

Quinn Jalli, director of privacy and Internet service provider relations at E-marketing company Digital Impact Inc.,
says that that while data breaches often lead to calls for federal legislation, companies such as ChoicePoint already
have a strong incentive to protect their data. "As we saw with spam, legislation is not going to solve the problem,”

Jalli says.

"This obv’ously means companies need to do a betterjob with their information security,” Lyles says. "But having
a law that says to do that doesn't really help. The problem is technology, and the ability of hackers is moving faster
than some companies can move to keep information secure.”

Laws don't dictate what companies need to do from a security standpoint, Lyles says. "Almost all the laws that I've
seen just say you'll take reasonable security precautions,” he explains. "It very well could be that ChoicePoint was
using reasonable precautions and that wasn't good enough. The real key is what you do after it. And | think the

lesson here for companies is if you have a breach you know about, whether you have a [disclosure] law in the state

or not, you ought to let individuals know."
ChoicePoint could not be reached for comment regarding the data breach.
Last year, according to the Federal Trade Commission, consumers reported fraud losses of more than $547 million.

Internet-related fraud accounted for 53% of all reported fraud complaints. According to the Better Business
Bureau, 9.3 million Americans were victims of identity-theft fraud in 2004.

IP Communications is here to st,iy
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LexisNexis Says Thieves May Have Taken Data on Consumers

By TOM ZELLER Jr.

n yet another apparent theft ol consumers' personal data, the LexisNexis Group, a major compiler of legal and
consumer information, said today that about 30,000 of its records - including names, addresses and Social
Security numbers of individuals - may have fallen into the hands of thieves.

The announcement follows the recent disclosure several other cases of the loss oi theft 0.'consumer data.
ChoicePoint, another leading data broker, said last month that it had inadvertently sold the records of more than
140,000 individuals to con artists. And Bank of America said more recently that backup computer tapes

containing information on more than a million of its customers had been lost.

The Federal Bureau of Investigation and the Treasury Depa»:ment are investigating the LexisNexis incident,
people close io the inquiry said. The concern in such cases is that criminals can use the information to open credit
card accounts in other people's names or engage in various other forms of so-called identity theft.

The LexisNexis breach is almost certain to accelerate calls from privacy advocates and state and federal officials
for greater scrutiny of the companies that buy, store and sell consumer data. The issue will be taken up on
Thursday in a hearing before the Senate Banking, Housing and Urban Affairs Committee, and next Tuesday at a

similar hearing before the House Energy and Commerce Committee.

"l personally see no socially redeeming value in anyone having the right to give av ay and sell my personal
information unless | approve it,"” the chairman of the House Energy and Commerce Committee, Representative

Joe Barton, Republican of Texas, said today.

"Under current law these companies have a legal right to package it and do almost anything they want to do with
it, Mr. Barton said. "l just think that's fundamentally wrong. And in the Internet age, it's dangerous."

Some other lawmakers expressed similar sentiments.

"We need to think proactively and treat these data troves with the same level of care and protection that we woult.'
any other valuables,” Senator Patrick Leahy, Democrat of Vermont, wrote in an e-mail statement. On behalfof the
Senate Judiciary Committee, Mr. Leahy is scheduled to testify before the Senate Banking Committee hearing this

afternoon. "Our peace of mind, our economy and even our nation's security depend on it," he wrote. The Judiciary

Committee also plans to conduct hearings on the issue soon.

As it is, the industry is governed by a hodgepodge of state and federal laws. Critics have argued that because those
laws are often at odds and sufficiently ill-defined, the rules permit companies like ChoicePoint and LexisNexis to
police themselves as they market consumer data to insurance agencies, background screeners, private detectives,

law firms and even the federal government.

Some control is provided by the federal Gramm-Leach-Bliley Act of 1999, which governs the use of personal
information maintained by financial institutions. And the Fair Credit Reporting Act of 1970, along with its 2003

amended vers on, th». Fair and Accurate Credit Transactions Act, esL lishes rules for gaining access to and

disseminating consumer reports.
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But it has been a matter of debate over how those rules apply to vast information warehouses like Chocepoint and
LexisNexis, which provide a blend of both public and private information, only some of which is of interest to
identity thieves. The information services industry has looo.ed hard in the past to stall legislation that would put
curbs on the kinds of information that can be peddled and to whom. But the succession of large-scale breaches,

md the sheer number of consumers being affected by each new incident, will make it harder for the industry to

re. ist some sort of legislative yoke.

"This is going to be hotly fought by people who are gathering and packaging this information," Mr. Barton said.
"But I don't see why you have to have Social Security numbers available that are really extraneous to the product

at hand."”

Several new bills have been introduced in Congress to address the growing problem of consumer privacy,
including three submitted in January by Senator Dianne Feinstein, Democrat of Caliiumia. Mr. Barton has said
that he and colleagues from both sides of the aisle have been discussing possible legislative approaches. Senator
Charles E. Schumer, Democrat of New York, who chastised another data compiler, WesiLaw. in February for
making sensitive information like Social Security numbers to easily available, said he plans to introduce

legislation next week.

"If we do nothing, identity theft is going to go through the roof,” Mr. Schumer said today. "It really means we
should get on the stick and do something here. We’re in the wild west where companies can do anything they

want."

LexisNexis and its parent company in London, the publishing and information services giant Reed Elsevier, said
the recent breach involved databases acquired last July through the $775 million purchase of Seisint, a Florida-

based compiler of consumer background and asset information.

Seisint has two main products: Accurint, a service for locating people and determining their financial assets, and
Securint, a background screening service. LexisNexis has been in the process of folding those Seisint databases

into its fleet of legal, news and consumer data archives.

Exactly how thieves gained access to the Seisint databases remains murky. LexisNexis said that the breach was
discovered as part of "an ongoing extensive re' lew of the verification, authorization and security procedures and
policies” and that it appeared to have occurred well after the Seisint acquisition. The company also said it has been
asked by law enforcement officials investigating the matter not to reveal too many details of the crime.

But Kurt Sanford, the chief executive for corporate and federal markets at LexisNexis, which is based in Dayton,
Ohio, emphasized that the company’s own computer systems did not appear to have been broken into by hackers.
Instead, Mr. Sanford said, it appeared that thieves were able to gain access to the log-in names and passwords
used by what he described as a handful of legitimate subscribers to the Seisint databases.

Mr. Sanford would not comment on whether the passwords were somehow stolen by hackers breaking into those
customers' computers or compromised by less technical means. But once they logged in, the thieves were able to
sift through a trove of consumer data without being detected until the legitimate subscribers were billed for their

monthly activity.

In early Febr tary, Mr. Sanford said, those customers notified LexisNexis of odd activity on their bills. The
company took about two weeks to investigate the billing questions, Mr. Sanford said, and then notified law
enforcement officials when it became clear that a breach had been made. Reed Elsevier disclosed the breach in a

public announcement this morning in London.

The timing is of particular interest in the wake of the breach at ChoicePoint, which has been criticized for
delaying notification of the 145,000 affected consumers for more than five months. In that case, the company
learned that it had been fooled by thieves posing as legitimate subscribers to its service in late September of last
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year. Law enforcement officials were notified, and they asked the company to delay a public announcement until
Jan. 1 But ChoicePoint did not publicly disclose the breach until mid-February.

LexisNexis says it plans to begin sending letters to the 30,000 affected consumers in the next few days, similar to
the notification process that ChoicePoint recently completed. More than one-third of the people whose data was
compromised in the LexisNexis case appear to reside in California, according to a state-by-state breakdown
provided by the company. Massachusetts. New York, Florida and Texas were also heavily hit.

All 30,000 consumers will be offered free credit monitoring for one year, according to Mr. Sanford. ChoicePoint
made a similar gesture in notification letters that it mailed out in the wake of the security breach there.

But privacy advocates argue that such gestures are not commensurate with the damage such security breaches can
bring to consumers' lives.

"Thieves will just put this stuff on the shelf until the heat is off,” said Beth Givens, the director of the Privacy
Rights ClIf aringhouse, a consumer advocacy group in San Diego. "They know that there is increased scrutiny of
these individuals at this time, and if they read the newspapers, they know that ChoicePoint and Lexis have
purchased credit monitoring for one year," Ms. Givens said.

They need to tell these individuals that they need to be monitoring their credit for the rest of their lives."

Copyright 2005 the New York Times Company | Home | Privacy Policy | Search | Corrections | RSS | Help | Back to Top
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Information broker giant LexisNexis announced today that previously announced security breaches at
the company could affect roughly 300,000 consumers, making it one of the largest potential identity

theft incidents on record.

W hen the company announced last month that its Seisint unit had been compromised by identity thieves
in a series of incidents, it estimated that Social Security numbers, drivers’license numbers, names and

addresses 0f 32,000 consumers were exposed.

The new figure, the company said yesterday, reflects internal investigations that analyzed data over the
past two years and found that identity thieves used IDs and passwords of legitimate Seisint customers to

purchase the information.

Last year LexisNexis bought Florida-based Seisint Inc., which sells data gathered from extensive
searches of public records to businesses, law-enforcement agencies, private investigators and others.

"We regret that consumers, who traditionally are the primary beneficiaries of our risk management
products and services, may have been affected by these events,” Kurt Sanford, head of the company's
corporate and federal markets group, saia in a statement. "We have taken a number of significant actions
in recent weeks to further guard against these types of fraudulent intrusions at our customer sites and to

enhance our security procedures and policies ov ,all."

The company said that affected consumers would be offered a free credit report and monitoring for a

year.

The announcement is yet another blow to ihe largely unregulated marketplace of sensitive personal
information that involves mega- brokers such as LexisNexis, ChoicePoint and Acxiom to smaller re-
sellers, some private investigators and others. Each of the three large brokers has announced at last one
major breach, as have universities, banks and ether organizations that store consumer data.

More than two dozen states are now examining identity theft legislation, while several members of
Congress have introduced legislation or are preparing to do so.

© 2005 The Washington Post Company
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Two captains of the information-broker industry tc’d a congressional panel yesterday

that they would support new regulations to better piotecf sensitive personal data that they
mote precise,

collect and sell on virtually every adult American.
more powerful.

But the executives balked at what appears to be a growing bipartisan consensus among
key House and Senate members that the sale of Social Security numbers for commercial

purposes should be banned unless individuals give their permission.

"When my [Social Security] number and my information is routinely given out without
my permission, it’sjust wrong," said Rep. Jfoe Barton (R-Tex.), who heads the House

Energy and Commerce Committee. "And in the Internet age, it's dangerous.

Barton said Congress would probably consider a measure to require permission for the
trading or sale of such data except to law enforcement agencies, in addition to other
steps fo increase oversight of the largely unregulated data-broker industry that has been

rocked by a series of security breaches.

Last month, ChoicePoint Inc., one of the nation's largi. st brokers, announced that
personal information on at least 145,000 consumers was bought from the company oy

thieves who masqueraded as legitimate business people.

Last week, LexisNexis Group, another big broker that specializes in business and legal
data, announced that its systems had been penetrated by thieves who obtained data on

32,000 consumets.

Kurt Sanford, chief exe-: utive ol i cxisNexis Corporate and Federal Markets, endorsed a
proposal by the bead of the Federal Trade Commission, Deborah Flatt Majoras, that
would extend the same security guidelines to data brokers that financial institutions must

fallow.
LI\{I cnmctt

Sanford also agreed with calls for a federal law requiring notification of consumers if their penonal information
has been obtained by thieves. Only California has such a law.

But Sanford said banning all sales of Social Security numbers would be a mistake, because "then*, are
circumstances where the sale is in the consumers' best interests.” For example, he said, independent investigative

agencies might need such data to help fight identity fraud. Businesses, he added, need it to help collect unpaid

debts.
Derek V. Smith, chief executive of ChoicePoint, agreed.

"l believe that only by adding a more forma! structure to the current scheme of information use will we realize the
value of technology-based tools to society,” Smith said. Both he and Sanford used the hearing as a platform to
apologize to consumers whose data have been compromised, and to assure Congress that they have tightened their

systems to try to prevent such fraud.

But several members of the House subcommittee on commerce, trade t.nd consumer protection were unimpressed

by the companies' efforts.
httD ://www.washinpforsnrwf pnm/»r?/wn-/i»/n/A 1Q*<0 onncw —icoi
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Raising his ' lice in a series of rvid-fire questions, Rep. Edward J. Markey (D-Mass.) pressed Smith on whether
he would lengthen the credit-alert monitoring period that ChoicePoint has offered to consumers whose information

was stolen.

"What about lifetime monitoring?" Markey oked. "One year is not enough. W> n about five years? Can you
guarantee that? He said thieves might simply lie low for a year before trying  access consumers' accounts.

Smith, appearing rattled, said he would consider extending the service but refused to commit.

© 2005 The Wasliington Post Company
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April 13, 2005

The Honorable Tom Anderson, Chair
House Labor and Commerce Committee

Alaska State Capitol, Room 408

Juneau, AK 9980M 182
RE: HB 226 (Gara)—Support

Dear Chair Anderson:

On behalfofthe members of AARP in Alaska, we encourage you and your colleagues on
the House Labor and Commerce Committee to support HB 226, authored by
Representative Les Gara and co-sponsored, by Majority Leader Coghill and
Representatives McGuire and Kerttula.

As you know, earlier this year ChoicePoint admitted that it had lost perscaal information
affecting 150,000 customers, including some Alaskans. Although the information was
illegally stolen from the company, the company failed to notify their t-stomers at the
time they first discovered the information was taken last fall.

HB 226 will mandate that any company that nas had its customer financial inform ition
stolen must notify those customers that they could be victimized.

HB 226 also requires the three companies that have credit information on all ofus to

offer security freeze protection. Security freeze protections allow the consumer to
determine which companies will be allowed credit information which can be used for

lines of credit. This will provide an effective tool to prevent false applications for credit
because ofstolen information/identity theft.

While your Committee is hearing this b°‘ll today, lire United States Senate is conducting
hearings on the millions of Americans who are victims of identity theft and the billions

ofdollar they have lost.

3601 C Street, Suite 1420 | Anchorage. AK 99502 1toll-free 866-227-7447 | 907-341-2270 fax | toll-free 877-434-7598 TTY
Marie F Smith, President | William D. Novelli, Chief Executive O fficerlwwiv.aarp.org/ak
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This issue needs to be addressed and HB 226 is one good way to help Alaskans.

We urge an “AYE"” vote on HB 226.

Should you have any questions about our position, please feel free to contact me (586-
3637) or Patrick Luby, AARP Advocacy Director (907-762-3314).

Thank you for your consideration.

Sincerely,

Marie Darlin, Coordinator

AARP Capital City Task Force
415 Willoughby Avenue, Apt. 506
Juneau, AK 99801

586-3637 (voice)

463-3580 (fax)

CC: Vice-Chair Pete Kott
Representative Gabrielle LeDoux
Representative Bob Lynn
Representative Norman Rokeberg
Representative Harry Crawford
Representative David Guttenberg
Representative Les Gara
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April 4th, 2005

AKPIRG Statement of Support for:

liB 226 / SB 148: Personal Information Breach / Secnrily Ihcczc

The Alaska Public Interest Research Group (AkPIRG), an Alaska membership organization dedicated to
protecting consumers, urges quick passage ofl*B 226 / SB 148 Th*se bills arc an appropriate response
to the ChoicePoint Inc. security breach that occurred in February. Consumers across the nation were
alarmed to find out that nearly 1S0,000 people across the nation had their personal information stolen
and were at high risk for identity theft. Yet only California had laws on the books that mandated

ChoicePoint Inc to notify those who fell victim.

The total included some 251 Alaskans. This bill will help better protect those individuals and all
Alaskans if and when a similar security breach occurs in the future

HB 226 / SB 148 me based on two provisions in California law

First, the hills require that any business that collects this personal customer information as part of then
business must notify consumers if the security of that information is compromised This common sense
step will make sure that companies like Choicepoint Inc. will disclose when consumers are at nsk

When a consumer’s personal information has been compromised, that person should be able to block
access to credit reports and credit scores Blocking access to a credit report prevents an identity thief
from fraudulently opening new lines of credit in his or her name, one of the many dangers of identity

theft.

The second section ofthe bills contains this “security freeze” provision The three credit reporting
agencies - Experian, Equifax and TransUnion - act as consumer financial information clearinghouses
The security freeze provision allows consumers to prevent the clearinghouses from sharing their
information W.ithout access "o a consumer's credit report, an identity thief will not be able to open a
new account. The provision will allow a consumer to regulate who will receive a copy of lheir credit
report. Tha security freeze provision allows consumers to use an access code to release rhcir report to a

company wishing to extend a line of credit

Any company that makes a profit from trading financial and personal information has the rcsjxmsibility
to protect that information HB 226 / SB 148 have strong measures (hat the Alaska legislature can enaci
to better protect consumers. We urge you to pass HB 226 / SB '48

Director



NATIONALASSOCIATIONOP Kerry Smith

Senior Consumer Attorney
e m National Association of
Stata PIRGs
1334 Walnut St, 8* Floor
Philadelphia, PA 19107
Phone: (215) 732-3747
Fax: (215) 732-3747
tc8mithQpirg.org

March 3,2005

Representative Les Gara
State Capitol, Room 418
Juneau, AK 99801-1182
Fax: 907-465-3518

Dear Representative Gara:

This letter is in response to your inquiry about state level consumer protections against identity
theft

In Decernll_a r2003, Congress passed the Fair and Accurate Credit Transactions Act (FACT Act)
With the Act, Corgrcss significantly amended the Fair Credit Reporting Act (FCRA),
which provides consumer protections regarding the use, accuracy, and privacy of consumer
credit reports. Through its passage, the financial industry won its primary goal: permanent

preemption of stronger state credit and privacy laws in several, but importantly, not all. areas.

Tn the wake of the ChoiccPoint Inc. security breach, mandatory notification is an available and
advisable step for states to take to protect consumers. A state law requiring companies to notify
consumers about a security breach should not be preempted by the federal Fair Credit Repotting
Act Currently, California is the only state with mandatory notification, but several other states
are considering legislation including Connecticut, Georgia, niinois, Massachusetts, and Texas.

It is imperative that consumers' personal, sensitive information be protected and we urge you to
enact mandatory notification. There are many other important consumer protections set forth in:
The Clean Credit and Identity Theft Protection Act: Model State Laws, which we produced along

with Consumers Unioa | would bo happy to provide you with a copy of those model laws if
AKPIRG has not already done so.

I would be happy to answer any questions that you and your colleagues in the Alaska Legislature
may have. Thank you for your time and interest in this matter.

Kerry Smith
Senior Consumer Attorney
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April 7, 2005

Represertative Les Gara
State Capito

Room418

Juneau AL 99801-1182
907-465-3518 (fax)

Re: SupportfarHB 226, Breaches of Security ard Security Freeze fa-Credt Reports

Dear Representative Gara

Corsurers Union, tre indepencent, narprofitpublisher of Consumer Reports, suyports HB 226,
relating toBreaches of Security ad Security Freeze farGredt Reports A seaurity freezeis a
key tod topravent icentity thieves frangetting asdtin the corsuner's nane, by alloang
carsurers tolakup, a'freeze’ acosss totharcorsuner asdt files farasdt grantirg
purpt. es. A requirerent tonotify corsuners of abreach of seaurity will ensble carsuners to
take praventative sfops includingplaaing a seaurity freeze atd time when they may be able tO
her aoff anicentity thiefbefore the corsurer experiences rured aedt ad atierbarmfill

@ jequencer of D theft

Security freeze

Ide atytieftis ore oftte festest gronng firenagal crines  Acoording toa2003 repart tothe
Fee erd Track Commission, rearty 10 million Arericars fall victim toicentity threft arually,
The Identity Theft Resource Ganter reparts tretvictins spend an aerage of $1,495 and600
hours torsstore ther asdt histories m-J trergoodnames Otterestimattes of the anountt of
time spent by victins vary, butitis degt Jiat aninoursan ypona corsuner's goadnane by an
identity thiefis atrablingadtime-consuning experience A 2003 repart tothe Feckral Track
Commission estimated tret icentity theft aosts U .S. businesses rearly $48 billion arwallyad
aosts U .S, carsurersboth $5 hillion ad297 million hours arually.

A seaurity freeze will help toprevent the damege framicentity treft because businesses are
highly unlikely toissue new aredt toanindvicual withaut first reviening informration franhis
ater asdtrggort When an indvidual freezes his arfer aedt file this prevents the inpostor
fronuwsing tret aedt file toget aedtin the corsurer's name. Because the potential asdtoris
highly likely todeny treinposter’  aedtgplicationif it canitsee tre fraenaedtfile a
seaurity freeze anpravent the harmfir* would otrerwse acoourfrantre icentity theft

Uncker-this bill, people vWho dhocee tofreeze aocoesss tottedrasdt files may tenporarily liftthe

freeze farmew lcars adaredt tret they apply farthenselves When acarsunerintially
activates the freeze the aedtbureauwll issue aunquePIN tothe carsurer thet cenbe wsed tO



“thaw arlift tre seaurity freeze fara partiadar asdtar: Gredt bureaus must relesese the rppart
within thwae business days of such a request

Federal law Is inadequate to prevent identity theft

The aedt rportingindustry may esert et tte feckral FACT Act, which revised tie feckral
Fair Oredt Reporting Art, gives suffident protectiontocorsurers  We respectfhlly disagree
Feckral lawvaafers tie rigts of fraudalerts adblodking  Both partial ly addiress anicentity
theftafter there has been atheft oficentity arofinformatian Nothingin feckral lavareatss a
rightin the corsuner tostap anyare framseeing the carsuner's aedt flic

The rigts avalinole tocorsuners uckr feckral lavare ot as effective as aseaurity freeze
Feckral lawallow icentity treft victins toblodk framtie aontents of trer aredt files specific
information tretis the result oficentity theft. But fraudblodkiing does motblodk the ftimishing
ofaaedt rpart It doss rotprreaticentity treft Similar, afrauddertdoss rotprevent a
aedt repart frambeing issued  Uncer the feckral Fair Gredt Reporting Act when afraddeart
is attedred toaaedtfile, aedtars must take actitiaal steps toverify aaedt gplicant s
icentity before externding aredt The fraudaert honever, does rotprevent the potential aedtar
franseeing tre report adit does notpravent the aedt bureau franselling arSaring tte aredt
rgort Only aseaurity freeze candb this

anOarfﬁ S{ne fan rﬁ\l}ekr%ean%]? Cr%a V\f F%Seng the protective value of a security freeze

The casuner asdt reportingindustry may also asert tr8t aseaurity fraeezowll inoonvenier
corsuers Who are shopping fararedt, as they will have o lift tie freeze with respect toeach
potential aedtar: This is adxace Alaskars wil be free tomake ibr thenmselves if the seaurity
freez bill is erected  Each corsurer aancedcke i the protection of knonmg tret anly aedtars
authorizzdby the corsuner can review tie file faraedtNarnting purposes autweigs tre sligit
cklay in regLesting thet the freeze be lifted farparticularpotential aedtors  This bl wll simply
give Alaskars tre rigt tomake this dhace fathemrselves

3 uergzeerS reporting Inolstry has mace Khard for consumers to leam about

OonsumeJ {F@O”"ﬁgbwa'%m 53 nmﬁatﬁé %l??}gﬁem ‘?E ST
eezel i arm%}?m i
i voddceo eﬁ R NS %%mgca&muners ?ocra'qeeze

The b ill would be strongerifit exemptedID theft victimsfrom thefee toplace a securityfreeze.
Many of tie states which are corsickring Security freeze legslatiars are colder provding this
important tod tother corsurers Who have alreedy been victims of ID treft  The Galiformia
Legslature is aasckringeliminating its $10 fae autharization farcorsuners who have received
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West Coast Office
1535 Mission St.. San Francisco, CA

94103
415-431-6747 (phone) 415-431-0906

State Security Freeze Laws are Not Preempted by the Federal FCRA

Assertions by the opponents of state security freeze legislation that it is preempted by federal
Fair Credit Reporting Act arr wrong. Congress amenaed FCRA section 625, codified at 15

U.S C. sec. 16811, to specifically include identity theft prevention and mitigation in the listing of
categories of state laws not preempted. Section 1681t(a), the general rule against preemption,
preserves state law, except to the extent this rule is modified by (b) and (c). The general rule of
section 1681(t)(a), preserves "the laws of any State with respect to the collection, distribution, or
use of any information on consumers, or for the prevention or mitigation of identity theft, except
to the extent that those laws arc inconsistent with any provision of this title, and then only to the

extent of the inconsistency.” (emphasis added)

Consumer reporting agencies have claimed in some states that a state security freeze law would
be preempted by FCRA's provisions on fraud alerts or trade line blocking. This is wrong. Fraud
alert' and trade line blocking. See. 605A and 605B, are listed in sec. 625(b)(5)(B) and (C), and
preempt state law only "with respect tc the conduct required by the specific provisions of’ 605A
and 605B. Sec 625(b)(5), codified at \5U.S.C. sec. 168t(b)(5). Tnother words, the fraud alert
and trade line blocking sections preempt states from imposing other fraud alert and other trade
line blocking requirements on the same entities reached by the federal statute. However, the
preemption extends ONLY to the conduct required by these specific sections. Othei "conduct,"
including a state-created obligation to freeze access to a credit record, falls under the general

preservation of state laws in 1681t(a).

The Federal Trade Commission anu the Federal Reserve Board in aregulatory preamble, have
emphasized the narrowness ofthe "c mduct required” type of preemption, which is the type that
applies to fraud alerts and to trade line blocking, in a regulation relating to the effective date of
"conduct required"” preemption under section 168 It(b)(5).

In the Joint Final Rule on Effective Dates, 12C.F.R. see 222; 16 C.F.R. sec. 602,
the introductory material emphasizes that FACTA preemption under the "conduct required”
formula in section 1681t(bX5) is narrow. The FTC and Federal Re, e Board state:

The Agencies note that section 711(2) of the FACTA Act adds a new provision to the
FCRA that bars any requirement or pronibition under any state laws “with respect to the
conduct required bv the specific provisions” of the FCRA, as amended by the FACTA
Act. Thejoint final rules are based on the Apencics' view that the specific protections
afforded under the FCRA override state laws only when the referenced federal provisions
that require conduct by the affected persons are in effect because that is the time when
conduct is required by those provisions of the FCRA.

This analysis was rrade in connectio: with the ssue ofthe effective date of conduct required
preemption. Read in conjunction with the addition of TD theft to the general no-preemption
except for inconsistency rule, it strongly supports the position that if FACTA does not require



conduct in an area related to ID fheft, then states remain free to require conduct in that area. This
is precisely the case with a security freeze law. a subject simply unaddressed by FACTA.

An extensive legal analysis of the various types of preemption under FACTA, and how those
provisions do, and do not, apply to various state legislative measures, by Consumers Union
attorney Gail Hillebrand is posted at

http://www.consumcrsunion.org/creditmatters/creditmattersupdatcs/001640 html
and printed in: After the FACTA]_Statc Power to Prevent Identity Theft 17 Loyola Consum-r

Law Review 53 (2004).
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March 11,2005 Report Number 05.196

Choicepoint and Security Breaches of

Personal Information

Prepared for Representative Les Gara

By Cherie Nienhuis, Legislative Analyst

You asked about security breaches of personal information. You inquired specifically about the
recent security breach involving ChoicePoint, Incorporated.

In February 2005, newspapers arouna the country reported that ChoicePoint, Inc.. an “information
clearinghouse." had sent letters to thousands of Californians informing them that their personal
information may have been compromised in a fraud scheme. According to ChcicePoint, the
acammers posed as legitimate businesses, and acquired the names. Social Security numbers,
driver's license numbers, and credit reports of close to 145.000 people nationwide. To date, at
least 750 people have been defrauded as a recult of the scheme, which the company knew about

since the fall of 2004.’

Choicepoint, Incorporated

ChoicePoint, Inc. is one of several businesses that make money from selling consumer
information. Such enterprises generally have no transactions with consumers directly Rather,
they gather daia on individuals, from otherwise public records such as home purchases,
bankruptcy filings, criminal convictions, and professional licensing boards, for the purpose of
brokering the information to other businesses. Other businesses interested in this information
include lending companies, insurance agencies, and corporations conducting pro-employment
background checks. According to one news source, data brokers like ChoicePoint do not need
permission from members of the public to collect and sell their personal information. Further, the

Resa%;%e to.Customer Fraud nganofﬂ%ni the .ChoicePolnt website,
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they bypass the rules of the Fair Credit Reporting Act (FCRA)— a law Intended to give consumers
more control over who can view information that credit agencies collect about them and the right

to examine and dispute such information.2

Various products sold by ChoicePolnt, however, appear to fit the criteria for inclusion under the
FCR”" and indeed, ChoicePoint claims they are “FCRA-compllant.* The Electronic Privacy
Information Center (EPIC), a public interest research cen er that informs the public about civil
liberty, privacy, and constitutional issues, believes that other data products sold by ChoicePoint
should be included under the FCRA. In a lejter to the Federal Trade Commission dated
December 2004 (prior to the public disclosure of the ChoicePolnt security veach) the EPIC urged
the FTC to investigate two products for inclusion under the federal law, arguing that they meet the
criteria of “consumer reports* specified by the FCRA.3 We include the EPIC's letter, desci. Ing

products sold by ChoicePoint as Attachment A.

Filings with the Securities and Exchange Commission Indicate that among the products
ChoicePoint sells are claims history data, motor vehicle records, police lecords, and credit
information. They also provide services related to employment background screenings, drug
testing administration, public record searches, vital record services, credential verification, due
diligence Information, Uniform Commercial Code searches and filings, DNA identification
services, authentication services and people and shareholder locator Information searches. In
addition to private businesses, ChoicePoint has provided personal information tc law enforcement

agencies and other government entities.4

The March 2005 issue of the Privacy Journal, a monthly publication that coders legislation and
public attitudes affecting the confidentiality of personal information, reports that ChoicePoint is a
spin-off of Equifax, one of the nation's three major credit reporting agencies. Chronicles of
Equifax, and, indirectly, ChoicePoint, detailed in the article, show that Equifax has on more than
one occasion faced charges by the Federal Trade Commission of violating the Fair Credit
Reporting Act. We include the Privacy Journalarticle as Attachment B.

Consumers Affected by Choicepoint Security Breach

ChoicePoint estimates that the personal information of up to 145,000 consumers could hove been
compromised by the recently announced security breach. The company also provide*
information about how many individuals by state may have been affected by the incident.
According to the ChoicePoint webs'to, information about 251 Alaskans may ha-'e been

compromised in the fraud scheme.

Although California is currently the only state that requires companies to notify persons whose
information may have been stolen in a security breach, officials with ChoicePoint indicate that

. mﬁtter,ﬁmmmﬁ%%%wm y February 24,2005, available on the Inti-met at
pu/Afio i | B
1Letter. Chris Jey Hoo le,and Daniel J. Saiove, E!E]LC, to %ﬁﬁgﬁiﬁaﬁrﬁﬂnmission, December 10, 2004, as
posted at the EPIC Website,rFﬁﬁT/V\W/V.eﬂC. mm/ Ca:d il 1L
.ﬁmlcePoim nc,,, “Nojee.to |he idat, j i Mmfi f?éjg r 30,2004, available online at
httoj/ . SEC.O0v) |
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they sent out letters to all 145.00C consumers they believe may have been affected. This action
may have been prompted by a letter from 19 state attorneys general to ChoicePoint, requesting
that the company disclot >additional information about the incident. Alaska's attorney general
was one of the signers of the letter.5 We include information about ChoicePoint's actions,
including a list showing the number of consumers affected by state, as Attachment C.

Breach o* Information Legislation

The National Conference of State Legislatures (NCSL) reports that as of early March 2CO05,
legislators in 20 states are considering legislation pertaining to Lie broach of personal
information. One common provision in the recently-introduced legislation is the report  of
security breaches to affected persons. According fo NCSL, these provisions are being
considered in Arizona, Colorado, Georgia, Idaho, lllincls, Indiana, Minnesota. Missouri, Montana,
New Jersey, New York, Ohio. Oregon, Rhode Island, Tennessee, Texas Virginia, Washington,
and West Virginia.8 We provide a copy of NCSL's compilation of breach of information legislation

as Attachment D.

| hope you find this information to be useful. Please do not hesitate to contact us if you have
questions or need additional information.

sTodd R Weiss, ‘Statg Offigials Push ChoicePolnt on ID, th@f S 4 nd, February 18, 2005,
available on the Internet at ﬁ%.mwwnﬁewm&wmﬁl \ j: %%

California, which already has provisions for notification Of affected persons, is considering additional breach of
personal Information legislation.
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December 16, 2004

Federal Trade Commission
600 Pennsylvania Ave. NW
Washington, DC 20580

@edl ﬁs%sr‘h% )Q{esngatlm Into clata broker products for compliance with the Fair

Dear Commaissioners,

In recent years, there has been an explosion in the creation and use of dossiers of personal information to
evaluate individuals. Some of these dossiers, known as "data products,” in the information brokerage
industry, are designed to be sold so that they avoid triggering the provisions of Fair Credit Reporting Act
of 1970 (FCRA), a landmark law that ensures that compilations of personal information used for many
different purposes are accurate, correctable, fairly collected. Additionally, the FCRA mandates that

information collectors be accountable for their practices.

Commercial data broker ChoicePoint, for instance, is selling data products that are used by law
enforcement, government, and the private sector to make important decisions about people. ChoicePoint,
111one ofthe largest data aggregation companies, became independen* from Equifax, a leading U.S. credit
rating agency, in 1997.(2] ChoicePoint has bought more than 40 companies and competitors, and obtains
40,000 new public records daily for its database of more than 19 billion records.[3] Choicepoint contracts

with about 35 federal agencies to supply data.[4]The company's slogan is "Smarter Decisions. Safer
World." However, decisions cannot be smarter, and we cannot be safer, if these new data products are not

subject to the basic fairness requirements incorporated in the FCRA.

In 1970, Congress passed the FCRA in response to a litany of problems and complaints about credit
reporting agencies., 5] The opening of the FCRA states:

The Congress makes the following findings:

(1) The banking system is dependent upon fair and accurate credit reporting. Inaccurate credit
reports directly impair the efficiency of the banking system, and unfair credit reporting
methods undemiine the public confidence which is essential to the continued functioning of

the banking system.

(2) An elaborate mechanism has been developed for investigating and evaluating the credit
worthiness, credit standing, credit capacity, character, and general reputation of consumers.

(3) Consumer reporting agencies have assumed a vital role in assembling and evaluating
consumer credit and other information on consumers.

(4) There is a need to insure tnat consumer reporting agencies exercise their grave
responsibilities with fairness, impartiality, and a respect for the consumer's right to privacy.

15 U.S.C. § 1681(a) (1970).

Americans face a return to the pre-FCRA era if companies like C’ icePoint can amass dossiers on

http://lwww.epic.org/privacy/choicepoint/fcraltrl2.16.04.html
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Americans without compliance with any regime of Fair Information Practices. That era was marked by
unaccountable data companies that reported inaccurate, falsified, and irrelevant information on Americans,
sometimes deliberately to drive up the prices of insurance or credit.(6] To some extent, this pre-FCRA
area has returned. For instance, erroneous ChoicePoint data sold without the FCRA’s protections were
relied upon in Florida to cleanse voting registration rolls of felons prior to the 2000 election, resulting in

the disenfranchisement of thousands of eligible voters.[7]

In an appendix to this letter, we explain ChoicePoint's business activities.! 8 Choic .-Point sells a number
of FCRA products in the employment screening, tenant screening, and criminal background check fields.
But the company also sells two products, "AutoTrackXP" and "Customer ldentification Programs" outside
ofthe FCRA's protections. AutoTrackXP is a database of 17 billion records that includes Social Security
Number, addresses, property and vehicle information, and other information.[9] The company's anti-fraud
"Customer ldentification Programs" are a suite of date products that have been created in order to verify
the identity and perform background checks on individuals who open new financial services accounts.
[10] From its description, Customer Identification Programs appears to be an AutoTrackXP report with

additional identity verification services.

These two products are sold to financial institutions, members of the public (private investigators, law
firms, etc.) and to law enforcement agencies. These are the same institutions which rely on credit reports
and investigative consumer reports, but these new products are sold outs»de the protections of the FCRA,

yet are often used for related (and sometimes identical) purposes.

It is difficult to determine what sources ChoicePoint used to create AutoTrackXP and Customer
Identification Programs. However, both of these non-FCRA products have similat data elements and
descriptions as ChoicePoint's FCRA products. The similarities between the information in an
AutoTrackXP report and the company's FCRA products is striking; it suggests that AutoTrackX” was

generated from FCRA sources.! 11]

Under a well-developed line of cases, courts interpreting the FCRA have held that if a data product
originates from a consumer report database, the product remains protected by the FCRA. For instance, the
D.C. Circuit held in Trans Union v. FTC that marketing lists drawn from a credit reporting agency's master

databases were "credit reports" for purposes of the FCRA.f 12]

If ChoicePoint had created AutoTrackXP or its Customer ldentification Programs from FCRA sources, the
products should be considered "consumer reports” for purposes of the FCRA. Consumers could exercise a
series of important rights with respect to their ChoicePt int reports that are not currently available. Only
the FTC can determine the "information flows" or sources of data used by ChoicePoint, and whether the
company has leaked data from the FCRA products to AutoTrackXP and Customer ldentification

Programs. We urge the Commission to engage in this inquiry.

Even if these products are not consumer reports for purposes of the FCRA, it is incumbent on the FTC to
analyze them and make recommendations to Congress concerning possible expansion of the FCRA. If
these products are found nor o be within the FCRA, the FTC should recommend to Congress to expand

the scope of the Act.

Many of the public policy purposes underlying the FCRA are being circumvented by data brokers who
have artfully constructed databases to avoid the Act's provisions. For instance, the use of data products for
voter registration list cleansing implicates the most important right in a democracy— access to the polls. If
such a use is not covered by the FCRA, this creates an absurd consequence. Someone denied access to a
credit card would enjoy access, correction, and other FCRA rights, while another person denied access to

the voting polls would have no federal information privacy rights.

Other absurd consequences emerge from this end-run around the protections of the FCRA. Although the
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