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(127) "supermarket" means a food establishment that contains a grocery and that 
also contains two or more other types o f  operations that are s> bject to the permit and fee 
requirements of this chapter,

(128) “ sushi” means an assembled food product, usually containing rice wrapped 
in seaweed, that may or may not contain raw seafood;

(129) "tableware" means multi-use eating and drinking utensils;

(130) i uporary food service" means a type of food service that is kept at one 
location for no more than 21 consecutive days in conjunction w ith a single event, or for no more 
than 28 consecutive days if an extension is granii. J by the department;

(131) “thermal processing” means the application o f  heat to render food free o f  
microorganisms that are capable of reproducing in the food under normal nonrefrigerated 
conditions o f  storage or distribution;

(132) "traditional wild game meat" means game meat that is from wild animals 
commonly found in and consumed by people in this state; “traditional game meat includes 
reindeer, caribou, moose, whale, beaver, muskrat, hare, squirrel, duck, and geese;

(133) “ USDA" means the United Si tcs Department o f  Agriculture;

(134) “ unpasteurized juice” means juice that has not been specifically processed 
to prev ent, reduce, or eliminate the presence o f  pathogens, either through heat pasteurization or 
m another manner allowed under 21 C.F.R. 101.17(g)(7), adopted by reference in
18 AAC 31.011; “unpasteurized ju ice” includes a beverage containing juice if the juice 
ingredient or the beverage has not been processed as described in this paragraph;

(135) "utensil" means an implement used to eat. drink, serve, prepare, transport,
oi store lood;

(1 6) "vending machine" means a self-service device that, upon insertion o f  a 
coin, paper currency, token, card, or key. dispenses a unit serving of food, whether in a package 
or into a container, without the necessity o f  replenishing the device between each vending 
operation; “vending machine” does not include a semi-automated espresso machine described in 
18 AAC 3 1.630(c);

( 137) “warehouse” means a type o f  market used exclusively to store food 
commodities before distribution;

(138) “ water activity” means the measure o f  unbound, free water in a food 
available to support biological and chemical reactions and is the quotient of the water vapor 
pressure o f  the substance divided by the vapor pressure o f  pure water it the same temperature; 
and

1 139) “ wholesale” means a food establishment that m anufactures, packages.

107



stores, repackages, or transports food to another entity for resale or redistribution;

(140) “wholesome” means in sound condition and free from spoilage, filth, and 
microbial or chemical contamination. (Eff.5/18/97, Register 142; am 5/23/98, Register 146; 
am/readopt 12/19/99, Register 152; am 6/28/2001, Register 158; a m  / /  Register

R egister . ______ 2 0 0 _  ENVIRONMENTAL CONSERVATION

Authority: AS 03.05.011 AS 17.20.190 AS 17.20.346
(AS 17.05.050] AS 17.20.200 AS 18.35.100
AS 17.20.005 AS 17.20.220 AS 18.35.120
AS 17.20.010 AS 17.20.230 A S '8.35.200
AS 17.20.020 AS 17.20.270 AS 18.35.220
AS 17.20.040 AS 17.20.290 AS 18.25.300
AS 17.20.070 AS 17.20.300 AS 44 46.020
AS 17.20.072 AS 17.20.340 AS 44.46.025
AS 17.20.180

Editor's note: Effective 12/19/99, Register 152, the Department c f  Environmental 
Conservation readopted 18 AAC 31.990, to affirm the validity o f  that section following 
statutory amendments made in ch. 72. SLA 1998. The department also repealed 
18 AAC 31.990(8), amended 18 AAC 31.990( 12). (46)(F). (61). and (81) and added new 
paragraphs ( 1 14) -  (127). Chapter 72, SLA 1998 relocated department authority to adopt 
regulations .n 18 AAC 31 from AS 03.05 to AS 17.20.

Information about how to re\ iew or obtain a copy o f  a requirement referred to in 
18 AAC 3 1.990 and adopted by reference in 18 AAC 31.011 is set out in the editor's note to

18 AAC 31.011.
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House District 10

R epresentative Jay  R am ras , While in Session

MEMO
To: Representative Lesil M cGuire , Chair House Judiciary Com m ittee 

Fm: Jim  Pound. Chief

Cc:

Dale: March 17. 2005,

Re: Request for hearing o f  HB 205

Please accept this M em o as a request for the House Judiciary Com m ittee to hear HB 205, "An 
Act relating to review o f  proposed regulatory actions and regulations, fiscal effect o f  proposed 
regulatory actions, and suspension o f  regulations." HB 205 will assure that future regulations 
promulgated by the Adm inistrative D epartm ent’s meet the intent of the law and are not overly 
burdensom e on Alaskans.

Thank you in advance for scheduling HB 205 before the House Judiciary Comrr.Mtee.

Attachments: Sponsor  Statement, HB 205, Sectional, statutory reference. Exam ple o f  memos 
written regarding problem s with regulations

The information contained in this memo is CONFIDENTIAL and/or privileged. This memo is Intended to be reviewed initially by only 
the individual named above. If the reader of this page Is not the Intended recipient or a representative of the intended recipient, you 
are hereby notified that any review, dissemination, or copying of this memo or the information contained her in is prohibited. If you 
have received this memo in error, please immediately notify the sender by telephone and return this memo .o the sender at the 
above address.

Thank you



Representative Jay Ramras 
Co-Chair, House Resources 
V-Chair, Economic Develop. 

Tourism & Trade 
House State Affairs 

119 N. Cushman St. Suite 207 
Fairbanks, Alaska 99701 
Phone: (907) 452-1088 
Fax: (907) 452-1146

g U a j S k a  j i > t a t c  l e g i s l a t u r e While in Session
State  Capitol, Room 104

Juneau , Alaska 99801-1182
(907) 465- 3004 
Fax: 465-2070

Toll Free: (877) 465-3004

House District 10
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Sponsor Statement

HB 205

“An Act relating to review of proposed regulatory actions and regulations, fiscal effect o f 
proposed r e g u l a to r  actions and suspension of regulations."

Everyday Alaskans are advised that they have broken a government rule. They often come to us 
in the legis ature and ask for help with a problem created by their government, and want to know 
why lawmakers would every pass such law. The fact is, lawmakers didn 't.

The Alaska A dm inist.ative Code is a set o f  rules conceived, promulgated, and enforced by the 
various administration departments. When the authority was first proposed by the legislature it 
was aimed at allowing the government to operate with part ..me legislators. At that time the 
agencies took statutory language and clarified it for their operational needs. Today, many times 
regulations dc  not conform  to statute and often project a political agenda often in sharp contrast 
with the legislature.

HB 205 will return the Constitutional authority of lawmaking back to the legislature. It will not 
stop the writing o f  regulations but will require that the legislature through the Administrative 
Regulation Review Com m ittee, review and not prevent their approval before taking effect.

The language further requires an accounting of the cos 's  associated with regulations before they 
are implemented. The estimates include the department, and probably most importantly the 
public. Costs include living expenses, market competition, effects on employment, and must 
included short and long-term benefits or damages.

HB 205 is a m a ;or step toward* bringing A laska’s Regulation system back under control of 
elected officials.

Representative_Jay_Ramras@legis.state.ak.us
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Sectional 

HB 205

“An Act relating to review of proposed regulatory actions and regulations, fiscal effect of 
proposed regulatory act wns, and suspension of regulations."

Section 1

The additional language assu 'es  that the Department will provide a copy o f  proposed regulations 
by electronic m eans to a stancing committee that oversees (he subject o f  the regulations.

Section 2

Incorporates new language into AS 24.20.445(a) and represents the action language o f  the bill. 
Once the copies are provided to the Administrative Regulations Review Com m ittee, the 
Com m ittee may hold public hearings on the proposed regulation. If the Com m ittee disapproves 
o f  the regulation it may by a m ajon ty  vote, suspend the implementation o f  the regulaiion until 
after the end of the Legislative Session. 1 lie Committee must submit a bill annulling or 
invalidating the regulation. Failure by ,he body to pass that bill by the end o f  the session will 
allow the regulation to take effect.

Section 3

Provides language that requires th" Com m ittee to file a suspension resolution with the Lieutenant 
Governor’s office in order for the suspension to take effect.

Section 4

This paragraph gives the Com m ittee  the opportunity to disapprove a proposed regulation within 
35 days of receipt o f  the new proposals. Failure by the Com m ittee to act is interrupted to mean 
approval by the Com m ittee. A disapproval, may be returned to the Department with 
recommendations that m ay allow the re gulation to be reviewed again and approved. The

Representative _Jay_Ramras@legis.state.ak. us
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HB 205 Sections), Section 4 (Conk)

Com m ittee  m ay review the proposed regulations on several different issues listed in Paragraph
(l)-(S).
Paragraph 6 adds language that authorizes the Com m ittee  to review regulatory language . 
introduce legislation that will suspend, nullify or am end regulations

Section 5

Paragraph 8 will require a review o f  regulations submitted by the Lieutenant Governor to the 
Com m ittee  to determine if they snould be suspended.

Section 6 assures that the Administrative Regulation Review Com m ittee  receives copies of all 
regulations, suspensions or revisions regardless on the disLibution format.

Section 6

Requires the agency to provide :<n act j I and accurate fiscal impact note, and how it will be 
funded, with the proposed regulation. It further requires the agency to ubrnit the need for the 
regulation to include costs and benefits and why this is the most fiscally responsmle way of 
accom plishing a goal. The fiscal information must take into account both the costs to the state 
and to the private sector including the cost o f  doing business and or the cost o f  living and 
em ploym ent effect by specific geographical region that may be affected by the regulation(s).

In addition to costs, the agency must determine its effect on competition, the environment and 
public health.

Representative_Jay_Ramras @ legis.stato.ak. us



ALASKA STATE LEGISLATURE
Rep. Lesil McGuire, Chair
Sen. Robin Taylor, V ice-Chair 
S ei. Lyda Green 
Sen. Georgianna Lincoln 
Rcj Jeannette Jam es 
Rep Joe Hayes

Administrative Regulation 
Review Committee

State Capitol. Room 116 
Juneau, AK 99801-1182 
(907) 465-5446 fax: 465-6592 
Interim
716 W .4 'h Ave. Suite 430 
Anchorage, AK 99501 
(907) 269-0250fax: 269-0249

M em o
TO : Com m ittee M em bers

FM :

Cc: 
Date: May 1,2002

RE: Response to 3/19/02 Departm ent o f Law memo

This memo is in response to G. Ken Truitt 's , Esq. M em orandum  663-01-0113 o f  March 19,
2002. Mr. Truitt addressed various aspects of the regulatory process in relationship to the review 
process. In every aspect he discussed and referenced the Administrative Procedures A c t1. I can 
appreciate his com plete  explanation of how regulations are supposed to be reviewed prior to 
being sent to the Lieutenant Governor for her ministerial role o ffiling the regulations.' 
Unfortunately, the mem bers o f  this Committee arc well aware that the review process, is 
sometime motivated by a political agenda, resulting in regulations that violate statute.1 
It is nice to know, assum ing that Mr. Truitt will be the one reviewing the regulations, that there is 
a willingness to consider cites during that review. Based in part on that statement, this memo 
includes additional cites to be considered when reviewing the 04 AAC 33.

O ne of the most controversial sections of 04 AA C 33.421(d) & (3) allegedly is not under 
review. However, by virtue o f  publishing this section as part o f  the proposed regulations, it 
certainly is available for change. This section deals directly with the Establishment Clause of the 
United States Constitution. I agree that Allen4 is an older case that has more than likely been 
eclipsed in some earlier rulings, However, in Mitchell \  Allen is returned as an acceptable 
precedent. The Court further affirmed Wittersb in Mitchell. Mitchell offers and interesting 
observation on the current makeup o f  the Court and how they rule regarding the Establishment

1 AS 44 .6 2 .0 10-.300
’ AG Opinion 663-92-0325
3 12 AAC 21.990(7) & 12 AAC 39.992(b) v. AS 08.18 171(D); AS 08.40.240(3) & AS 08.40. -90(A)
4 Board o f  Education v. A lien, 392 U.S. 236 (1968)
s Mitchell et al. v. Helm s et al.. 53U U.S. 793 (2000)
6 W itters v. Wash. Dept, o f  Services for Blind. 474 U.S. 481 (1986)
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Clause. 04 A A C  33.421(d) & (3) essentially bars districts from providing funding for material 
that might be considered to “advocate partisan, sectarian, o r  denominational doctrine.

In an unnum bered  Departm ent o f  Education and Early D evelopm ent (DEED) M emorandum  
from Di. Ed M cLain  to Representative Fred D yson, dated M arch 8. 2002, these three words are 
defined  using M e m a m  W ebster’s 3d. Unabridged Dictionary. W hile the U.S. Supreme Court 
has, on several occasions used this source lur definitions, it is interesting to note that D E E D ’S 
m em o uses them  as a sole source for definitions in •» legal sense. A more com m on source, one 
that is considered citable to define legal terms is L .vk’s Law Dictionary. It is important to point 
out the definitions are similar. B lack’s defines the terms this way:

Partisan: An adherent to a particular party or cause as opposed to the public interest at large.

Sectarian: Denom inational; devoted to, peculiar to, pertaining to, or promotive of, the interest o f  
a sect, o r  sects. In a broader sense, used to describe the activities o f  the followers of one faith as 
related to those o f  adherents o f  another. The term is most com prehensive in scope.

D enom inational: Of, or pertaining to, a denomination; sectarian

With that background we again return the question o f  not paying for materials used by parents in 
co .ie spondcnce  education. The issue falls under three aspects o f  the Constitution: The 
Establishm ent Clause, Discrimination and Fiee Speech.

The U.S. C onstitu tio r  States;

A m endm ent I - Freedom of  Religion, Press, Expression Ratified 12/15/1791.
C ongress  shall make no law respecting an establishment of religion, or prohibiting the free 
exercise  thereof; o r abridging the freedom of speech, or o f  the press; or the right o f  the people 
peaceably  to assem ble, and to petition the G overnm ent for a redress o f  grievances.

A m endm ent IX - Construction o f  Constitution. Ratified 12/15/1791.

T he enum eration in the Constitution, o f  certain rights, shall not he construed to deny or disparage 
others retained by the people.

A m endm ent XIV - Citizenship rights. Ratified 7/9/1868. Note History

I. All persons bom  or naturalized in the United States, and subject to the jurisdiction thereof, are 
citizens o f  the United States and o f  trie State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or imm unities of citizens of the United States; nor 
shall any Stale deprive any person o f  life, liberty, or propi rty, without due process of law; nor 
deny to any person within its jurisdiction the equal piotection o f  the laws.

Response Memo QS/01/02 Pane .1



Section L I  - Inherent Rights,

This constitution is dedicated to the principles that all persons have a natural right to life, liberty, 
the pursuit o f  happiness, and the enjoym ent o f  the rewards of their own industry; that all persons 
arc equal and entitled to equal rights, opportunities, and protection under the law; and that all 
persons have corresponding obligations to the people and to the State.

Section 1.3 - Civil Rights.

No person is to be denied the enjoym ent o f  any civil or political right because of race, color, 
creed, sex, or national origin. The legislature shall implement this section. [Am endm ent effective 
O ctober 14, 1972]

Section 1.4 - Freedom  of  Religion.

N o law shall be made respecting an establishment o f  religion, or prohibiting the free exercise 
thereof.

Section 1.5 - Freedom  of  Speech.

Every person m ay freely speak, write, and publish on all subjects, being responsible for the abuse 
o f  that right.

In Good Mews Club1 The U.S. Supreme Court dealt with the use of a public school by a religious 
organization. T he  Court stated the two primary issues:

This case presents two questions. The first question is 
whether Milford Central School violated the free ‘ peech rights of the 
Good N ew s Club when it excluded the Club from meeting after hours at 
the school. The second question is w hether any such violation is justified 
by Milfords concern that permitting the Clubs activities would violate the 
Establishment Clause. We conclude that M ilfords res riction violates 
the C lubs free speech rights and that no Establishm ent Clause 
concern justifies tha t violation, (emphasis added)

The Court cited two other cases in the issue o f  free speech:

. . .w e  first address whether the exclusion constituted viewpoint 
discrimination. We are guided in our analysis by two o f  our prior 
opinions, Lambs Chapel* and Rosenberger . In Lambs Chapel, we held

Response Memo 05/01/02   pMBe 4

Likew ise, A lask a 's  C onstitu tion  has sim ilar language.

7 G ood News Club et al. v. M ilford Central School ei al., 531 U.S. 923 (2000)
* Lam bs Chapel v. C enter M oriches Union Free School D ist., 508 U.S. 384, 401 (1993) 
9 Rosenberger v. R ector and Visitors o f  Univ. o f  Va., 515 U.S. 819 (1995)



that a school district violated the Free Speech Clause o f  the First 
A m endm ent when it excluded a private group from presenting films at 
the school based solely on the films discussions o f  family values from a 
religious perspective. Likewise, in Rosenberger, we held that a 
university’s refusal to fund a student publication because (he 
publication addressed issues from a religious perspective violated the 
Free Speech Clause. Concluding that Milfords exclusion o f  the Good 
New s C lub  bascJ  on its religious nature is indistinguishable from the 
exclusions in these cases, we hold that the exclusion constitutes 
viewpoint discrimination.

In Rosenberger, a s tudent organization at the University o f  Virginia was 
denied funding for printing expenses because its publication, W ide 
Awake, offered a C h r is tn n  viewpoint. Just as the Club em phasizes the 
role o f  Christianity in students morals and character, Wide Awake 
challenge[d] Christians to live, in word and deed, according to the faith 
they proclaim and encourage[d] students to consider what a personal 
relationship with Jesus Christ means. 515 U.S., at 826. Because the 
university s e le c te d ]  for disfavored treatment those student journalistic 
efforts with religious editorial viewpoints, we held that the denial of 
funding was unconstitutional. Id., at 831.

In what is Known as the Lemon10 Test The Supreme Court asks whether a statute (1) has a 
secular purpose, (2) has a primary effect o f advancing or inhibiting religion, or (3) creates an 
excessive entanglement between government and religion.

l^emon can be applied to both the State and Federal Constitutions. It is also applicable to 04 
A A C 33.421(d) which reads: Certified Staff shall not advocate partisan, sectarian, or 
denominational doctrine as part o f their instruction or duties as certified staff in the 
correspondence program. This by itself is not a problem since the certified staff is only there to 
review what lessons are being learned in the required basics. However, the paragraph continues: 
Nothing in this section prevents a parent from providing instruction to their child using materials 
o f their choice, provided such material was not purchased with program funds. This sentence 
meets the first and the third questions in the Lemon test by preventing a „eculur purpose and 
excessive entanglement. On the other hand, it fails the second part o f  the test because it 
essentially inhibits religion. This same point could also be an issue under Section I 4 - Freedom 
o f  Religion, Alaska State Constitution and the First Am endment o f  the U.S. Constitution. Both 
use the same language “ ...p roh ib iting  the free exercise thereof....”  (emphasis added)
Paragraph (3) also fails the same test.

One o f  the issues presented to the Committee by the Department on M arch 1, was that distant 
school districts were receiving funds and then not using the full amount for the correspondent 
student, therefore diverting that m oney somewhere else within the local district. W hile the 
D E E D  considers this a problem, they freely allow it to happen by restricting that money 
discrirninately to parents who chose to teach moral values and character. Good News Club
Response Memo 05/01/02____________________________________________________________________________________ I ’age 5
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In Mitchell the court states:

“ In distinguishing betw een indoctrination that is attributable to the 
State and indoctrination that is not, we have consistently turned to the 
principle o f  neutrality, upholding aid that is offered to a broad range o f  
groups or persons without regard to their religion. If the religious, 
irreligious, and a religious are all alike eligible for governm ental aid, 
no one would conclude that any indoctrination that any particular 
recipient conducts  has been done at the behest o f  the governm ent. For 
attribution o f  indoctrination is a relative question. If the governm ent is 
offering assistance to recipients who provide, so to speak, a  broad 
range o f  indoctrination, the government itself is not thought 
responsible for any particular indoctrination. To  put the point 
differently, if the governm ent, seeking to further some legitimate 
secular purpose, offers aid  on the sam e terms, without regard to 
religion, to all who adequately further that purpose, sec Allen, 392 U.
S., at 245-247 (discussing dual secular and religious purposes of 
religious schools), then it is fair to say that any aid going to a religious 
recipient only has the effect of furthering that secular purpose. The 
government, in crafting such an aid program, has had to conclude that 
a given level o f  aid is necessary to further that purpose am ong secular 
recipients and has provided no more than that same level to religious 
recipients."

It should be pointed out at that Allen, is the same case referenced in the first Committee m em o 
and referenced by Mr. Truitt. Essentially, Section 4 AAC 431(d) & (3) restricts one group from 
receiving funds, to pay for a curriculum  that in addition to teaching the Basics, enhances the 
ch ild ’s growing and learning experience by teaching moral values and character.

Justice Scalia in Good News Club adds:

1 have previously written that (rjeligious expression cannot violate the 
Establishment Clause where it (1) is purely private.

In Rosenberger v. Rector and Visitors o f Univ. o f Vo., 515 U.S. 819 
(1995), we struck down a similar viewpoint restriction. There, a 
private student new spaper sought funding from a student-activity 
fund on the sam e basis as its secular counterparts. And though the 
paper printed such directly religious material as exhortations to 
belief, see id., at 826 (quoting the papers self-described mission to 
encourage students to consider wha» a personal relationship with 
Jesus Christ m eans); id., at 865 (Souter, J., dissenting) (The only way 
to salvation through Him  is by confessing and repenting o f  sin. It is 
the Christians duty to m ake  sinners aware o f  their need for salvation

Response Memo 05/01/02_____________________________________________________________________________________Page ft
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(quoting the paper)); sec also id., at 865867 (quoting other examples), 
we held that refusing to provide the funds discriminated on the basis 
of viewpoint, because the religious speech had been used to provid[e] 
a specific premise from which a variety o f  subjects may be discussed 
and considered, id., at 831 (opinion o f  the Court). The right to present 
a viewpoint based on a religion premise carried with it the right to 
defend the premise.

In Conclusion:

The cases cited in this m em o arc only the lip of the iceberg. In February, The U.S. Supreme 
Court heard and is reviewing Zelman et al. v. Simmons-Harris, No. 00-1751, 1777, 1779. This 
will present a new review of the Estab 'ishmcnt Clause. W hile I have not had time to completely 
read the 71 pages, the m akeup o f  this Court has not changed since any o f  the cases cited here. 
Barring any surprise decision from the Court it appears that the cases referenced in this m em o 
establish grounds to require the Department o f  Education to pass funding on to individual 
correspondence parents, to purchase educational material, even if those materials have some 
religious overtones. This is not to say that the State should be purchasing the Koran or Bible for 
these students. However, more than one parent in the correspondence program has pointed out 
that there are a lot of excellent curriculums from religious sources. I continue to feel that 04 
A A C  421(d) and 04 A A C  421(3) makes ii difficult if not impossible for some parents involved in 
the program to have the ability to chose an education tool that meets the needs o f  the family by 
virtue ot the fact that the regulations as written forbid it.

If the Department resists, then the question must be asked about funding for the curriculum that 
is being used. Does u  present a partisan position? We have all heard about schoolbooks with an 
agenda. T o  allow the State to pay for a partisan curriculum is just as bad, but that docs not appear 
to be a problem

The Department and the Board both need to review their policy and ask these questions:

Docs it d iscriminate?
Currently it does, based on inhibiting religion and therefore discriminating against it.

Does it prevent Free Speech?
Currently it does, because a parent has made a choice to teach their children in a manner that 
includes family values, morals and character. This is as basic a right under free speech as any.

Does violate the Establishment Clause?
Yes. It violates the Clause by specifically restricting religious activities and education.

Based on these and other points to numerous to list in a m em o 1 believe changes need to be made 
to the regulations:

04 A A C  33.405 (2) should read: students enrolled in such programs are public school students; 
but because of the unique nature  of their educational environm ent AS 14.03.090 may not 
apply-
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I also believe that paragraph ( c ),(d) and (3) need to be amended:

Paragraph c should  read: The program must use curriculum materials, including textbooks and 
o ther instructional aids that have been reviewed [and selected] by the district school board ... .  
And are in com pliance with [AS 14.03.09o und] AS 14.18.060.

Sentence 2 of (d) should read: Nothing in this section prevents a parent from providing 
instruction to their child using materials o f  their choice, [provided such material was not 
purchased with program  funds.]

Paragraph 3 should  be deleted.
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Memo

To:

Fm:

Dale: Jan u ary  25, 2002

Re: Background, M echanical Code

Since statehood the fire Marshall has traditionally used the Uniform Mechanical Code (U)
(AS 18.70.080)t

The legislative process began on D ecem ber 15, 1999, with the submission o f  the Governor's  
proposed budget with the Public Safely line item. That line item made it through the 2000 
Legislative session and was signed in June or 2000.

Using those funds the Department of Public Safety moved forward to adopt the International 
Mechanic, i Codes (I). This involved coordination with local fire marshals so that the effort was 
generally organized.

Ross Fosberg was hired as a consultant in July, 2000

Public notices and public com m ents were sent out in Novem ber. 2000 with the comm ent period 
ending on January 31, 2001. Because o f  concerns from the Mechanical Contractors o f  Alaska, 
the Departm ent reopened public com m ent from M ay 5 through June 8, 2001. As a result of 
com m ents some changes were made and the regulations took effect on Septem ber 15, 2001. All 
actions by the Departm ent of Public Safety met and exceeded the requirements o f  statute.

The mechanical contractors filed suite against Com m issioner Godfrey (PS) and Sedwick 
(DCED) on Septem ber 6, 2001. On N ovem ber 23, 2001, The Contractors filed an application 
seeking a preliminary injunction to prevent the regulations from being im plem ented until the 
case was resolved.
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The parties met before Judge Elaine Andrews. Superic Court on Decem ber 17, 2001, and the 
injunction motion was denied.

In late December the State m oved for Sum m ary  Judgment seeking Dismissal. In mid January, 
the Contractors responded opposing and cross-moved for Sum mary Judgment challenging the 
Departm ent 's  authority  to adopt regulations. That is where the case stands today as the State is 
still within its timeline for response to the court.

Even with the court proceedings underway, in October, the Department o f  Com m erce and 
Econom ic Development gave nublic notice that it intended to adopt the “I” code for the purposes 
o f  testing. This  is where the department interpreted "Uniform  Mechanical C ode” to mean any 
code adopted by the Departm ent of Public Safety. D C E D  cited AS 0 8 . i?  171, AS 08.40.230, 
.240, .270, .4r  12. as the source o f  the decision.

Following the proper procedures the Department went through the public process (no public 
hearing) with written com m ents  submitted by N ovem ber 23, 2001.

The regulations were adopted on N ovem ber 27, 2001 with an effective date of January 19, 2002.5

Ballentines Leual Dictionary defines Uniform as an adjective meaning: consistent in pattern; 
unchanging; without variation, conform ing to a standard. It goes on to include: compatible, 
habitual, hom ogeneous, equal, even, identical, constant, undeviating, conventional.

W hile this definition certainly gives the Department the ability to interpret the individual word 
generieally, their decision docs not take into account that the statute docs not take Uniform as an 
individual word. Both the "Uniform  Mechanical Code and the "International Mechanical Code" 
are propriety documents. I do not have copies in front o f  me, I am sure they arc both 
copyrighted and suspect the names arc registered.

M y Conclusion and opinion: (I realize this may sound a little dramatic)

First I should point out, I do noi believe this was the intent o f  the Department of Public 
Safety.****

T he  Administration, through DCED is making a stand against the Legislature using Separation of 
Powers. This vehicle is its best choice, because, the majority o f  the D epartm ent’s decisions are 
m ade by boards, not under our control. A victory in this arena will ultimately mean that any 
word or group o f  words in statute means nothing more than what an attorney in a department 
says it means. Additionally, if we attack it using the appropriations process, the Knowles media 
will accuse the legislature o f  being anti-economic development. This puls the Legislature in a 
position of having to pass a repeal bill. It has never been successful before, but this may actually 
have the most potential, since it the most blatant case o f  interpretation I have seen.

As for the court case, based on the earlier decision in Anchorage, I do not think the contractors 
will prevail. The case is against both Departments and Public Safely is legal. I also believe the 
State can argue that the codes are similar enough that the Judge will i ule in favor o f  the state. I 
do not believe she will rule on the Statute v. Regulation interpretation of Uniform as that is 
traditionally left to the Supremes. The Contractors will more than likely, not a p p e J .
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THE HEARTLAND INSTITUTE
19 South LaSalle Street #903 
Chicago, IL 60603
phone 312/377-4000 • fax 312/377-5000 
http://www.heartland.org

Regulations Hamper Private Schooling Efforts in Californ ia

Author: Kate McGreevy
Published: The Heartland Institute 03/01/2005

California school choice advocates should consider shifting some of their resources away from the voucher 
movement to congest cumbersome regulations that affect the supply of private schooling in the Golden 
State, according to a recent report from the Reason Foundation. Even if demand-side reforms occurred and 
voucher programs were made operational, the low supply of pri ate schools “would prevent those reforms 
from succeeding," the report concludes,

While demand for better schools-private, charter, and public--has been increasing, the supply has not kept 
up because of state-level regulatory barriers. The report posits current regulations "shift back the supply 
curve, keeping potential entrepreneurs out of the market, reducing the amount of new school capacity, and 
raising its price."

The December 2004 report, "Addition and Subtraction: State and Local Regulatory Obstacles to Opening a 
New Pri' ate School," provides an analysis of California's main regulatory hurdles ana lecommendations for 
improvement. The report was written by Bahaa Seireg. a George Mason University Ph.D. candidate.

Excessive Regulation Noted
The report provides compelling, if anecdotal, evidence in the form of three case studies.

In one example, Michael Leahy, founder of the Alsion Montessori Middle/High School, estimated the cost of 
his building should nave been $400,000, but the total came to nearly $1.2 million because of several state 
regulations, “liko the one requiring that he install a red tile roof."

"Children and parents want and need real educational choices," said Lisa Sne„, the study's project director 
and director of education at the Reason Foundation. “But we aren't seeing more private schools because 
the government buries anyone interested in building a school under a mountain of needless regulations.
The resulting lack of competition among private schools is fueling increases in private school tuition."

Reason's report identifies four main sources of regulation faced by those trying to open new schools:

•  the State Environmental Quality Act (SEQA), which imposes barriers to land acquisition and 
modifications of structures on schools’ land,

•  city zoning requirements, which impose restrictions on where schools can be located;

•  city parking requirements; and,

•  state and local building codes, which impose restrictions on design a r  J construction of school 
buildings.

http ://w w w .heartland.org/Prin terFricndly.cfm ?theType=art!d& theID = 16485 3/18/2005

http://www.heartland.org
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Time, Money Wasted
According to Seireg, each regulation is potentially time-consuming, expensive, process-intensive, and 
“predicated on the city planner’s belief that there Is one best answer to all decisions about building."

SEQA, for example, requires a particularly lengthy process involving several land studies, all 'shouldered 
financially by the landowner, and an eventual public notice posting of a detailed Environmental Impact 
Report. Zoning regulations and enfoicement processes are often prolonged, as well

"The basic purpose of zoning regulations is to protect neighboring properties and owners from potentially 
adverse impacts of certain uses," says Geoffrey Goodfelbw, planning director for Santa Clara, California. 
He adds the local public school district makes available closed school sites to private schools, and Santa 
Clara does not require a city review for the private use of these public buildings.

Even after years of working through the process, however, a permit application can be rejected because of 
the influence of a few local voices of opposition on decision-makers at a lead agency. This, says Seireg, 
makes the purchase of land for a private school “very risky."

Improvements Proposed
Seireg maintains that a performance planning approach to building regulation would improve the situation 
for private schooling. That approach, he said, gives landowners more flexibility to “• ise the land as they see 
fit," while remaining accountable for damages to the property.

"A performance planning approach focuses on end results rather than prescriptive policies,” Sen eg writes. 
He notes performance-based planning approaches have succeeded elsewhere.

"Performance standards that deal directly with actual and measurable impacts on the specific area would 
result in fewer regulations, less paperwork, a much simpler approval process, and ultimately, more 
schools," Snell stated.

Kate McGreevy (mcgreevy@gmall.com) is a freelance education writer from Indiana. She formerly worked 
with the Cesar Chave7 Public Charter High School tor Public Policy in Washington. DC.

For more information ...
The December 2004 report, "Addition and Subtraction: State and Local Regulatory Obstacles to Opening a 
New Private School," is available online at http;//www.rpp|.org/p$329,pdf.

httD://wYvw.hecmland.on»/PnnterFriendly.cfm?theType=artId&theID=164?;5 3/18/2005
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F I S C A L  N O T E

STATE OF ALASKA Fiscal Note Number:
2005 LEGISLATIVE SESSION Bill Version: HB 205

() Publish Date: ______

Revision DateTrime (Note if corrrction):___________________ Dept. Affected;_________________________
Title Review and Suspension of Regulations_________ BRU  Alaska Court System
_________________________________________________________ Component ____________Trial Courts
Sponsor Representative Ramras_______________________ __________________________
R e q u e s t e r ____________________________________________Component No. 768

Expenditures/Revenues______________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipmenl 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 no 0.0

|CAPITAL EXPENDITURES

|CHANGE IN REVENUES ( ) [

FUND SOURCE____________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) If funding for this bill is included in the Governor's FY 2006 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)
The court system does not anticipate any fiscal impact from the passage of HB 2C5.

Prepared by: Douglas A/ooliver, Administrative Attorney______________
Division Alaska Court System_________________________________

Approved by: Doug Wooliver for Stephanie Cole, Administrative Director
Agency Alaska Court System_____________________________

Phone 463-4750
Date/Time 4/1/05 9:01 AM

Date 4/1/2005

(Revised 9/2002 OMB) Page 1 of _1_





HOUSE COMMITTEE REPC T

Date of Committee Action: j A m k U i d J O o S

The JUDICIARY Committee com id e red:

HOUSE BILL NO. 210

(7)
Date Referred to Com m ittee: M arch 7, 2005 FU RTH ER REFERRALS: Finance

I1B 210

B L O O D B O R N EPA T H O G EN  TESTING

"An Act relating to blood testing of certain persons alleged to have committed certain  offenses directed toward 
peace officers or emergency workers."

 ( j J  u l ) )
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Recommends 
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[ ) attach amendments
1 J add new referral t o .
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§ Ul.10.C60 G eneral Provisions

circumstances th a t a re  inconsistent with the in ten t required under <n) of this sect) 
rem ain a resident of th is sta te . (§ 1 ch 67 SLA 1983)

NOTES TO DECISIONS

•fuit&Jic'.ion ov er d ivo rce  ac tion . — This sec- Q uoted in E.H. v. State, 23 P.3d 1186 u
non does not affect the common law rule that /Alaska 20011.
courts have jurisdiction over a divorce action whi.. S ta ted  in Stuie v. Andrade. 23 P.3d 58 u
one of the parties is domiciled in Alaska, where 2001 >
“domicile" is defined as physical presence plus an 
intent to remain permanently Perito v. Pento, 756 
P.2d 895 (Alaska 1988).

Sec. 01.10.060. D efin itio n s , (a) In the laws of the  sta te , unless the context othei 
requires,

(1) “action” includes any m atter or proceeding in a court, civil or criminal;
(2) “daytim e” means the period between sunrise and sunset;
(3) “m onth” m eans a calendar month unless otherwise expressed;
(4) “m unicipality” m eans a political subdivision incorporated under the laws o 

s ta te  tha t is a home ru le or general law city, a home rule or general law borough, 
unified municipality;

(5) “nighttim e” m eans the period between sunset and sunrise;
(6) “oath” includes affirm ation or declaration;
(7) “peace officer" m eans
(A) an officer of the s ta te  troopers;
(B) a member of the police force of a municipality;
(C) a village public safety officer;
(D) a regional public safely officer;
(E/ a United S ta tes m arshal or deputy m arshal; and
(F) an officer whose duty it is to enforce and preserve the public peace;
(8) “person” includes a corporation, company, partnership, firm, association, orgai 

lion, business tru s t, or society, as well as a na tu ra l person;
(9) “personal property” includes money, goods, chattels, things in action, and evidei 

of debt;
(10) "property” includes real and personal property;
(11) “real property” is coextensive with land, tenem ents, and heredi .aments;
<12) “signature” or “subscription" uicludes the mark of a person who cannot write, \ 

the name of tha t person w ritten n^ur the mark by a witness who writes the w itness’s < 
nam e near the nam e of the  person who cannot write; hut a signature  or subscriptio/ 
m ark can be acknowledged or can serve as a signature or subscription to a sw 
statem ent only when two witnesses so sign their own names to the sworn statem en

(13) “s ta te” m eans the S tate  of Alaska unless applied to the different parts of 
United S tates and in the la tte r case it includes the District of Columbia and 
territories;

(141 “writing" includes printing.
(b) In the laws of the sta te , “lewd conduct," “lewd touching," "immoral condu 

“indecent conduct," and sim ilar term s do not include the act of a woman breast-feedir 
child in n public or private location where the woman and child are otherwise authori 
to be. Nothing in th is subsection may be construed to authorize an act tha t is an olfe 
under AS 11.61.123. <§ 4 ch 62 SLA 1962; am § 2 ch 66 SLA 1965; am § 10 ch 117 S 
1968; am § 19 ch 74 SLA 1985; am § 1 ch 60 SLA 1990; am § 2 ch 78 SLA 1998; am • 
ch 97 SLA 2001)

Re v isor's notes. — Reorganized in 1985 to alpha- “peace officer”, see AS 11.81 900(b); for listing of p< 
betize the defined terms. officers for ourposes of the Fish and Game Code,

Cross references. — For additional definition of AS 16.05,150; for a definition of “police officer", set
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Juneau, Alaska 99801-1182 

Phone (907) 465-2995 
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SPONSOR ST A T E M E N T  
H B 210

"An Act relating to blood testing o f certain persons alleged to have committed certain 
offenses directed toward peace officers or emergency workers."

MB 210 takes policies and procedures for testing for blood born pathogen 
exposure to correctional officers that were passed by the 23"' Alaskan Legislature and 
expands them to include peace officers, firefighters, emergency medical technicians and 
mobile paramedics.

The bill first sets out procedures for determining if the first responders were 
exposed to blood born pathogens in the course of their  work. Once it is reasonably 
concluded that such exposure has occurred, the bill then sets our procedures for obtaining 
the consent o f  the persoi who exposed the first responder to have his or her b 'ood  tested. 
These procedures protect the identity o f  the person tested and pass on only  the results of 
the test to the first responder exposed to the blood born pathogens. The results o f  the test 
are also passed on to the person tested.

The bill also provides procedures for court ordered testing o f  the person who 
exposed the first responder to blood bom pathogens if that person refuses to be tested.
The bill docs not enact any new policies or procedures for blood born pathogen testing, it 
simply extends the policies a id procedures enacted by the 23 ld Alaskan Legislature for 
correctional officers to the other first responders mentioned above.



F I S C A L  N O T E

STATE Oi-ALASKA Fiscal Non Number ____________
2004 LEGISLATIVE SESSION Bill Version: HB210

() Publish Date: ____________

Revision Date/Time (Note if correction):___________________ Dept. Affected__________ Corrections
_TU|e__________"An act relating to blood testing of certain persons RDU Administration & Operations
alleged to have committed certain offenses directed “_________ Component: Inmate Heslth Care_______
Sponsor Representative McGuire______________________  ________________________
Requester Judiciary, Finance____________________________Component No 705

Expenditures/Revecues______________________________ (Thousands of Dollars)
Note Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2005 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 00 00 0.0 00 9.0 0.0
Travel 0.0 0.0 0.0 0.0 00 0.0
Contractual 00 0.0 0.0 00 0.0 0.0
Supplies 00 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 00 00 0.0 0.0 0.0
Land & Structures 0.0 0.0 00 0.0 00 0.0
Grants & Claims 0.0 0.0 00 0.0 0.0 0.0
Miscellaneous 0.0 00 0.0 0.0 00 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

jCAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0 I

ICHANGE IN REVENUES ( ) 0.0 0.0 _ 0.0 _ 0 0 0.0 0.0 I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 00 00 0.0 0.0 0.0
1003 GF Match 00 00 0.0 00 0.0 0.0
1004 GF 0.0 00 0.0 00 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 00 0.0 0.0 0.0
1037 GF/Mental Health 0.0 00 0.0 0.0 0.0 00
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0 0 0.0 00

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2004) cost: 0 0
Mark this dox (X) if funding for this bill ib included In the Governoi s FY 2005 budget proposal: 

POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate pace if  necessary)

This legislation expands Ch 142, SLA 04, HCS CSSB 309 (JUD) to include other "public safety officers 
from other public safety agencies and exposure from juvenile offenders",

The Department of Corrections does not anticipate a significant fiscal impact with the passage of this 
legislation.

Prepared by: Sharleen Griffin, Acting Director____________________________  Phone (907) 465-4647
Division Administrative Services _______________________________ Date/Time 3/28/05 9:39 AM

Approved by: Portia C. K. Parker, Deputy Commissioner_________________  Date 3/28/2005_____
Agency Department of Corrections____________________________

(Revised 9/2003 OMB) Page 1 of 1



F I S C A L  N O T E

STATE OF ALASKA
2005 LEGISLATIVE SESSION

R evision D ate /Tim e (N ote if correction): 
Title Bloodborne Pathogen Testing

Fiscal Note Number:
Bill Version:
() Publish Date

Dept. Affected: 
'BRU
Component

HB 210

Alaska Court System
Trial Courts

Sponsor
Requester

McGuire

Expenditures/R evenues

Component No. 

(Thousands of Dollars)

768

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) i

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included In the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)
J, ie court system does not anticipate any fiscal impact from the passage of HB 210.

Prepared by. Douglas Wooliver. Administrative Attorney____________
Division Alaska Court System_____________________________
Approved by: Doug Wooliver for Stephanie Cole, Administrative Director
Agency Alaska Court System____________________________

Phone 463-4750
Date/Time 3/24/05 9:12 AM

Date 3/24/2005

(Revised 9/2002 OMB) Page i of 1_



F I S C A L  N O T E

2005 LEGISLATIVE SESSION Bill Version: HB21O-LAW-CDCO-3-29
() Publish Date _____________________

STATE OF ALASKA Fiscal Note Number: ___________________

Revision Date/Time (Note if correction):__________________Dept. Affected._________ LAW______
Title "An Act relating to blood testing o< certain________RDU CRIMINAL_____________
persons alleged to have committed certain offenses ..."__________Component Criminal Justice Litigation
Sponsor Representative McGuire______________________  ______________________
Requester House Judiciary______________________________Component No. ___________

Expenditures/Revenues  (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0 0 0.0

ICAPITAL EXPENDITURES | I I I I I

ICHANGE IN REVENUES ( ) f  | | | I |

F ID SOURCE____________________    (Thousan s of Dollars)
1002 Federal Receiots
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding tor this bill Is Included in the Govemor'6 FY 2006 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: /Attach a separate pape if necessary)
This bill amends AS 18.15.400 (Health, Safety, and Housing - Disease Control - Blood Testing of 
Prisoners for Bloodborne Pathogens) by broadening it to include all peace officers and emergency workers 
who may have exposure to offenders with blood borne pathogens. The current statule protects correctional 
officers from exposure to prisoners. This bill would also extend beyond prisoners, to any adult or juvenile 
offender whether incarcerated or not, The bill seeks to acknowledge that the risk of exposure to blood born 
pathogens is significant for all peace officers and the ability to test blood to identify where and when 
medical treatment might be needed is an important protection measure.

Passage of this legislation will have no fiscal impact on the Department of Law.

Prepared by Kathryn Daughhetee, Director  Phone 465-3673
Division Administrative Services Division Date/Time 3/29/05 4:18 PM

Approved by: K. Daughhetee for Scott Nordstrand, Acting Attorney General Date 3/29/2005
Agency Department of Law_________________________________

(Revised 9 212004 OMBl Page 1 of 1



F I S C A L  N O T E

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_____________
Title "An Act relating lo blood testing ul certain persons

alleged lo have committed cerain offer ses "

Fiscal Note Number:
Bill Version
() Publish Date

Dept Affected
‘ rdu

HB210-DPS-ASTD-3-30-05

Public Safety
Alaska State Troopers

Component AST Detachments
Sponsor
Requester

Rep McGuire
House Judiciary

Expenditures/Revenues
Component No 2325

(Thousands of Dollars)_____
Note Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

(CAPITAL EXPENDITURES I

|CHANGE IN REVENUES ( j I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor’s FY 2006 budget proposal: I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill amends AS 18 15 400 -18 15 450 Peace officers, fire fighters, emergency medical technicians, 
mobile intensive care paramedics employed or volunteering for the state or municipality, j volunteer 
department or emergency medical service provider will be able to request bloodborne pathogen testing 
when they have been exposed to blood or body fluids during tne performance of their duties The bill will 
now allow bloodborne testing of certain adult or juvenile offenders in addition to prisoner; The "employing 
agency" is responsible for insuring the testing procedures are followed correctly Passage of this bill will 
have no immediate fiscal impact on the Department of Public Safety, and simply outlines the proper course 
of action when personnel are exposed to blood or body fluids DPS has a policy for reporting this kind of 
exposure.

Lieutenant Todd Sharp
Alaska State Troopers

Prepared by 
Division

Approved by Commissioner William Tandeske
Agency Departmenl of Public Safety

Phone 907-465-3/23
Date/Time 3/30/05 12 C1 PM

Date 3/30/2005

(Revned 9/73/20M OMBI Page 1 of 1





HOUSE COMMITTEE REPC T

Date R eferred  to Com m ittee: M arch 15, 2005 

Date of Com m ittee Action: l b ,  2 Q Q 5

The JU D IC IA R Y  Com m ittee considered:

HOUSE BILL NO. 219

"A n Act relating to crim es and dangerous instrum ents." 
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M u n ic ip a l it y  o f  A n c h o r a g e

Mayor Mark Begich A n c h o r a g e  P o l i c e  D e p a r t m e n t

March 17,2005

Representative Mike Hawker 
State Capitol, Room 434 
Juneau, AK 99801-1182

Dear Representative Hawker,

I understand that a bill regarding strangulation has been introduced to the House o f  
Representatives. Several o f  our Department members h;.ve been conferring with Tara Hen y 
about what is being proposed. I wouid like to provide support for the passing o f  this bill.

The Slate o f  Alaska faces multiple challenges in combating the elevated rate o f  crim es involving 
sexual assault and domestic violence. All too often, we learn that som e form o f  strangulation 
occurred during the com m ission o f  these crimes. Individuals who perpetrate this type o f  
v iolence against another person are using it as the ultimate form o f  control. Through the use o f  
o n e ’s hands or another object to impede normal breathing or circulation, they are sending  a 
m essage to the victim that they control their life.

In recent years, we are becom ing m ore aware o f  the prevalence o f  strangulation as well as the 
extreme danger associated. The Anchorage Police Department ha oroactively responded to this 
information by educating all o f  our officers about how to r°cognizc and respond to these 
incidents. An imperative part o f  this response package involves the prosecution o f  these who 
perpetrate these crimes. The proposed change in statute regarding ihe definition o f  dangerous 
instrument would add greatly to the ease o f  both c.iarging and prosecuting these suspects.

I appreciate your willingness to carry this through. If  you require any assistance from the 
Anchorage Police Department, please don 't  hesitate to call m e personally.

Sincerely,

W alt M onegan 
C h ie f  o f  Police

W M /ga

C om m un ity , S e cu rity , P ro s p e r ity



From: lisa rea [lisadrew@alaska.com]
Sent: Tuesday, March 22, 2005 7:54 AM
To: Juli Lucky
Subject: Strangulation bill

Representative Hawker,

As a resident of Anchorage, a Public Health Nurse and a Sexual Assault Nurse 
Examiner I want to thank you for your support of house bill 219, strengthening 
the statutes to increase strangulation from a misdemeanor to a felony. This bill 
is an opportunity to recognize the seriousness of strangulation. If you have 
any questions about why I support this I can be reached at 349-9941.

Thank you 
I.isa Rea, RN

mailto:lisadrew@alaska.com
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February 4, 2005

l b  Whom It May Concern:
* ' #

v.J I l s tL l \«  ta c  N u p e  A aodsbon  o f  Alaska supports the proposed statutory t&ange* to . . '* V  ' * 
include ttzangulabon tt a felony tasauh. Strangu&oon is a Tesy serious, sometimes fata) 
physical assault th e  is commonly seer in domestic violence and sexual assault cases- When 
a person is being strangled, they are ar a robrtantial risk for death. H ie victim becomes 
uncomoous within seconds and '4ealh can occur within minutes.

I t is >vefl documented in the latest research that strangulation is one o f the top five risk 
factors for a domestic violence homicide. Women who are strangled by an intimate partner 
are at a 9.9 times higher risk for being murdered by their partner than other women.

The State o f  Alaska leads the nation in the number o f  domestic violence homicides per 
capita. The proposed statutory changes that wtB indude strangulation as a felony assault m a 
proactive approach to p reventing domestic violence homicides, and is desperately needed in 
our state. In addition, the proposed changes will fin s ly  address this life threatening assault 
at the level o f seriousness that it is.

The Rocenaic Nurses Association o f Alaska fully supports and encourages this statutory 
change.

Sincerely,

President
Forensic Nurses Association o f Alaska
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Representing Alaska's Finest 
Alaska State Troopers, St*e Fir* Marshals, Coart Service Officers, Airport PoBce and Fire 
Officers, Juneau PoSce, Umalaska Police, Skke Police, Fairbanks Police, Ketckikam Potux,

and the SoUatna Police

Political Action Committee

March 16,2005
Representative Mike Hawker 
State Capitol, Room 502 
Juneau, AK 9980 * -1182

Re: HB 219
Dear Representative Hawker,

On behalf of the members of PSEA, I would like to thank for introducing HB 219. We 
believe HB 219 brings about a much-needed amendment to better define the criteria o f 
what is a “dutgerous instrument”.

As a representative o f Alaska’s law enforcement officers, it is imperative .hat we have 
the necessary tools to ensure that Alaska’s citizens are adequately protected. HB 219 will 
bettor assist law enforcement with the prosecution for those individuals who have 
committed such a horrendous assault

PSEA hopes that the iegislahire will act swiftly on this matter and pass HB 219.

Sincerely,

Maurice I. Hughes Jr. 
PSEA Vice President

4300 Boniface Parkway, Suite 116, Anchorage, Alaska 99504 
Phone (907) 337-1979 Fax (907) 337-1753

i
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A nchorage, A laska 
w w w .apdea.org

March 17, 2005

Re: HB 219

Dear Legislative Body:

rfce Anchorage Police Department Employees Association represents rank-and-file 
police employees in the Anchorage Police Department. I am writing to express the 
APDEA’s full support for HB 219. There is presently an ambiguity in the law that has 
led to uncertainty by prosecutors as to how to charge the crime of strangulation. 
Unfortunately, this ambiguity has led to some o f those who have committed this 
potentially life-threatening crime to receive lesser sentences than would otherwise be 
appropriate. HB 219 brings much needed clarity to this area

I look forward to answering any questions you may have about HB 219.

Siucerely,

http://www.apdea.org


Jull Lucky

From:
Sent:
To:
Subject:

Natasha Norris [Natasha_NorrisOlaw.state.ak.us) 
Monday, March 21, 2005 11:17 AM 
Juli Lucky 
Strangulation bill

M s  L u c k y :

I  a m  w r i t i n g  t h i s  e m a i l  i n  s u p p o r t  o f  H o u s e  B i l l  N o .  2 1 9 .  I  h a v e  b e e n  a  p r o s c u t o r  
f o r  a l m o s t  f o u r  y e a r s  i n  t h e  S t a t e  o f  A l a s k a .  I  w o r k e d  i n  S i t k a ,  A l a s k a  a s  t h e  
o n l y  S t a t e  p r o s e c u t o r ,  f o r  t w o  a n d  h a l f  y e a r s .
W h i l e  a t  t h e  S i t k a  p o s t ,  I  d e a l t  w i t h  s e v e r a l  s t r a n g u l a t i o n  c a s e s .
T h e r e  a r e  a  c o u p l e  o f  t h i n g s  r e g a r d i n g  s t r a n g u l a t i o n  t h a t  a r e  s t r i k i n g .
F i r s t ,  s t r a n g u l a t i o n  o c c u r s  i n  m a n y  d o m e s t i c  v i o l e n c e  s i t u a t i o n s .
O f t e n ,  w h e n  s p e a k i n g  t o  a  v i c t i m  o f  d o m e s t i c  v i o l e n c e ,  t h e y  d i s c l o s e  t h a t  a l t h o u g h  
s t r a n g u l a t i o n  m a y  n o t  h a v e  o c c u r r e d  t h e  i n c i d e n t  l e a d i n g  t o  a r r e s t ,  t h e y  h a v e  a t  
o n e  p o i n t  o r  a n o t h e r ,  s u f f e r e d  s t r a n g u l a t i o n  a t  t h e  h a n d s  o f  t h e i r  b o y f r i e n d  o r  
h u s b a n d .  S e c o n d ,  b e c a u s e  o r  t h e  l e t h a l i t y  o f  s t r a n g u l a t i o n ,  A N Y T I M E  a  d e f e n d a n t  
u s e s  t h e i r  h a n d s  t o  b l o c k  n o r m a l  b r e a t h i n g  c a u s e s  a  s u b s t a n t i a l  r i s k  o r  d e a t h  o r  
s e r i o u s  p h y s i c a l  i n j u r y .  T h e  l a w  n o w  r e q u i r e s  t h a t  b e f o r e  h a n d s  c a n  b e  a  
" d a n g e r o u s  i n s t r u m e n t " ,  a n  e x p e r t  n e e d s  t o  t e s t i f y  t h a t  t h e  h a n d s  w e r e  u s e d  i n  a  
w a y  t h a t  c a u s e d  a  s u b s t a n t i a l  r i s k  o f  d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y .  G i v e n  
w h a t  w e  k n o w  a b o u t  d o m e s t i c  v i o l e n c e  a n d  t h e  l e t h a l i t y  o f  s t r a n g u l a t i o n ,  t h e  
d e f i n i t i o n  o f  d u n g e r o u s  i n s t r u m e n t  s h o u l d  i n c l u d e  t h e  u s e  o f  h a n d s  o r  o t h e r  
o b j e c t s  t o  s t r a n g l e  w i t h o u t  t h e  n e e d  f o r  e x p e r t s  t o  t e s t i f y  t o  t h e  l e t h a l i t y  o f  
s t r a n g u l a t i o n .  F o r  t h e  s a k e  o f  v i c t i m s ,  I  h o p e  H o u s e  B i l l  N o .  2 1 9  p a s s e s .

S i n c e r e l y ,
N a t a s h a  N o r r i s

1



Representative Mike Hawker
A l a s k a  S t a t r  L e g i s l a t u r eO
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To: R epresenta tive  Lesil M cG uire
C ha irm an , H ouse Jud ic iary C om m ittee

From : R epresen ta tive  M ike H aw ker

Date: M arch  15, 200 5

Re: H ouse Bill 219

I request that HB 219 , w hich w ould specifica lly  perm it felony 
prosecu tion  for an assault invo lv ing strangu la tion  o r suffocation , be 
schedu led  for the H ouse Jud ic ia ry  C om m ittee  at your earliest 
possib le  conven ience .

S trangu la tion  can cause  life -th rea ten ing  in juries w ithout obvious 
externa l m arks that can be presented  to a ju ry  as evidence of 
“ serious physica l in ju ry.” W ithout visible in juries, m any cases are 
tried as m isdem eanors , even if the victim  w as m inutes from  death. 
HB 219  w ou ld  ensure  that these cases can be prosecuted  as 
fe lonies.

HB 2 19  is supported  by the O ffice c f V ictim s' R ights, Forensic 
N urse s ’ Associa tion  of A laska, Public Safety E m ployees ’ 
A ssoc ia tion , and the A nchorage  Police D epartm ent Em ployees' 
A ssoc ia tion . The D epartm ent of Law has seen and approved the 
proposed  sta tu tory change.

P lease feel free to con tact m e if you need any additional 
in fo rm ation. You m ay a lso con tact m y leg islative  aide, Juli Lucky.

r< p .m ik '-.li.iu  k«-r <> k g is .s la u \a k .u >  • \vvv\v.akiv|>ul>licans.or£ hawki-r
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A l a s k a  S t a t e  L e g i s l a t u r e

House Bill 219 
Sponsor Statement

"An Act relating to crimes and dangerous instruments."

House Bill 219 specifically permits felony prosecution for an assault 
involving strangulation or suftocation. Strangulation is one of the 
top five risk factors for domestic violence homicide and is the cause 
of ten percent of homicide deaths in the United States. Yet, many 
cases have not been prosecuted as felonies due to physical 
evidence requirements that may not be relevant in strangulation 
assaults.

Strangulation can cause life-threatening injuries without obvious 
•external marks that can be photographed and presented to a jury 
as evidence of "serious physical injury," which is required by current 
statute for felony assault. Forensic science proves that even in 
some fatal cases of strangulation there is no external evidence of 
injury. The cause of death was determined during autopsy, when 
the chance to photograph and collect untainted evidence had 
passed.

Without visible injuries, many cases are tried as misdemeanors 
even though the victim was minutes from death. Unconsciousness 
can occur within ten seconds, followed closely by irreversible brain 
damage and death within five minutes. Lack of oxygen can also 
cause internal injuries, including brain damage, which can lead to 
death hours, days or even weeks after the crime.

When strangulation occurs in a domestic relationship, it is ndicative 
of a high level of violence within the relationship. In recent years, 
strangulation has been identified as one of the most lethal forms of 
domestic violence -  a domestic violence victim who has been 
strangled is nine times more likely to be killed than one who has 
not.

This biil recognizes strangulation as a serious life threatening 
assault warranting felony prosecution. I urge your support.

re p  m ik e  lu v v k e rR / 'le g is . .s ta te .a k .u s  • w w w .a k r c p u b l ic a n s .o r g V h a w k o r '
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August 14, 2004 Saturday

Strangulation Cases; Seminar Explores Details 
Overlooked in Investigations

By Alayna DeM artini, Columbus Dispatch

The man called 911 with an odd complaint.

“ She won't die," he told the dispatcher. “ I've tried to kill her four different ways. She 
won't die."

But when medics arrived at the couple's home they found that the man had succeeded in 
strangling his wife.

The call to a 9! I operator in Las Vegas was played yesterday for central Ohio police 
officers, proscu'.tors and emergency personnel during a training session on recognizing 
and prosecuting strangulation and attempted strangulation eases.

Too often the assailant walks away with little or no punishment because there aren’t 
always marks left on the victim, said Gael B. Struck, a San Diego city attorney who led 
yesterday’s seminar at the Franklin County Courthouse.

The victim may have serious injuries that aren’ t always apparent, such as internal 
fractures in the throat, Strack said.

"We understand when someone’s stabbed, when their lip is cut, because we can see the 
signs,’ Struck said. "With strangulation, most victims will have internal injuries. It’s easy 
to overlook, minimize or trivialize."

A study by the San Diego city attorney’s office of police reports showed that i f  there was 
no visible sign of attempted strangulation, the assailant wasn’t charged with a serious 
crime.

“ We didn't understand what we had in front of us," ^tiuwk 'aid.

The study, conducted in the late 1990s, showed that police often neglected to clearly 
document what symptoms victims were experiencing, Strack said. Cases that were 
prosecuted were charged as misdemeanors when many eould have been felonies, Struck 
said.

Strangulation Cases; Seminar Explores Details Overlooked in In it i  ations
Page I o*-2



Franklin County prosecutors estimate that 30 percent to 40 percent o f the annual 6,000 
domestic-violcnce cases in the county involve choking or strangulation, said Leslie 
Ashworth, Jirector o f the Columbus city attorney’s domestic-violence unit.

Typically, victims of attempted strangulation will have red marks on the neck and a raspy 
voice, Ashworth said.

However, victims sometimes refuse to be treated at a hospital because they can’t afford it, 
Ashworth said.

"Then you lose the evidence,”  Ashworth said.

Even when victims go to hospitals, they often minimize their injuries and do not blame 
them on others.

“The important thing is for everyone to realize that it ’s a potentially life-threatening 
matter and not say ‘Oh, they were just choked,” ’ Ashworth said.

In Ohio, someone who tries to strangle a mate could be charged with domestic violence, 
which is a misdemeanor, or a felony such as felonious assault.

Some states have recently stepped up their domestic-violence laws and the penalties for 
strangulation attempts.

On I hursday, North Carolina Gov. Mike Easley signed legislation, “assault infliclin" 
serious physical injury by (attempted) -angulation,” a felony punishable by up to two 
years in prison.

An Oklahoma law that goes into effect in November makes it a felon) to commit 
attempted strangulation on a domestic partner.

ademartini@dispatch.com

Copyright © 2004 The Columbus Dispatch.

Strangulation Cases. Seminar Explores Details Overlooked in Investigations
Page 2 of 2
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OPDV Bulletin: 
Strangulation in Domestic Violence and Sexual Assault

"He ch> d me- but there are no marks."

In 1999, the Clinton County District Attorney's Office and the New York Prosecutors Training Institute 
(NYPTI) hosted the nation's leading experts in the prosecution and investigation o f  strangulation cases. 
Assistant District Attorney Gael Strack and George A„ Clane, A/D. both from  San Diego, California, 
presented their findings at the tliree-day conference, "Detection and Prosecution o f  Strangulation in 
Domestic Violence and Sexual Assault Cases, "funded by the US Department o f  Justice Violence Against 
Women Grunts Office and t ie  New York State Division o f Criminal Justice Services. The following is 
adapted from a condensed portion o f  their presentation.

"He choked me - but there are no marks." Strangulation has only recently been identified as one o f the 
most lethal forms o f domestic violence. When perpetrators use strangulation to silence their victims, this 
is a form o f power and control that has a devastating psychological effect on victims and a potentially 
fatal outcome. Historically, "choking" was rarely prosecuted as a serious offense because victims 
minimize the level o f violence and police and medical personnel fail to recognize it.

Strangulation is defined as a form of asphyxia and is characterized by closure o f the blood vessels and/or 
air passages o f the neck as a result o f external pressure on the neck. It is often incorrectly referred to as 
choking which involves blocking, or obstructing the windpipe. Ten percent o f violent deaths in the US 
each year are due to strangulation, with six female victims to every male.

Strangulation by ligature is done with a cord like object that could include anything from a telephone cord 
to articles o f clothing. Manual strangulation is none with the hands, forearms (as in the classic 
chokchold), or standing or kneeling on the victim's throat.

Clinically, a victim who is being strangled first experiences severe pain, followed by unconsciousness, 
and then brain death. The victim w ill lose consciousness by any one or more o f the following: blocking o f 
the carotid arteries (depriving the brain o f oxygen), blocking of the jugular veins (preventing 
deoxygcnated blood from exiting the brain), and/or closing o ff the airway, causing the victim to be unable 
to breathe. Only eleven pounds o f pressure placed upon both carotid arteries for ten seconds is necessary 
to cause unconsciousness. I f  pressure is released immediately, consciousness w ill be regained within ten 
seconds. After 50 seconds o f continuous oxygen deprivation the victim rarely recovers. To completely 
close o ff the trachea, three times as much pressure (33 lbs.) is required. For comparison purposes, it only 
takes 8 lbs. o f pressure to pull a trigger on " gun.

Fifty percent of victims report symptomatic voice changes which may be as mild as simple hoarseness or 
a complete loss o f voice. Many victims also report that it is difficult or painful to swallow. This is due to 
injury o f the larynx cartilage and/or hyoid bone, a small horseshoe shaped bone in the neck. D ifficulty 
getting a breath may be due to the hyperventilation that normally accompanies a terrifying event, but 
more importantly may be secondary to underlying neck injury. It is critical to know that breathing 
changes may initia lly appear to be mild, yet underlying injuries may kill the victim hours or days later due 
to decompensation o f the injured structures. Involuntary urination and defecation often occurs. Officers



should inquire about such because victims may be embarrassed and reluctant to disclose these facts unless 
asked.

Visible injuries to the neck may include scratches, abrasions, and scrapes. Redness on the neck may be 
fleeting, but may demonstrate a detectable pattern. These marks may or may not darken to become a 
bruise. Bruises may not appear for hours or even days. Chin abrasions are also common, as are tiny red 
spots called petechiae. These are caused by ruptured capillaries and may be found around the eyes, under 
the eyelids, anywhere on the face, and on the neck above the area o f constriction. Blood red eyes are due 
to capillary rupture in the white portion o f the eyes. This phenomenon suggests a particularly vigorous 
struggle between the victim and assailant.

In 70 to 80 percent o f all domestic violence cases, the victim w ill recant. Therefore law enforcement 
should anticipate this and plan on prosecution based on the evidence, just like in a murder case. Efforts 
should be made to investigate the cases like an attempted homicide case. It is important to ask as many 
questions as possible at the earliest time possible. For specific questions and checklists to assist in 
detecting and investigating strangulation cases, go to
http://www.correetiunhistorv.org/northcount rv/html/knowlaw/strangulationin vestigation3.htm.

Condensed by NYPTI. (5IS) 432-1 WO, the Continuing Legal Education and Mutual Assistance Division 
of the New York State District Attorneys Association. The points o f view or opinions stated in this article 
are those o f the particular author and do not represent the official position o f the NYS Division of 
Criminal Justice Sen1 ices. Information dealing with a specific legal matter should be researched in 
original and current sources o f authority.

Note to Officers and l'i osecutors: Treat Your Strangulation Cases Seriously
Start by using the word "strangle" as opposed to the word "choke." Strangle means to obstruct seriously or 
fatally the normal breathing o f a person. Choke means having the windpipe blocked entirely or partly by 
some foreign object like food.

"How to Improve Your Investigation and Prosecution o f Strangulation Cases" by Gael B. Strack, San 
Diego Assistant City Attorney anti Dr. George McClane, Emergency Physician. October 1998, updated 
May 1999 is an excellent article. It can be obtained by request from Gael B. Strack at: Gael B. Strack at

http://www.correetiunhistorv.org/northcount


Excerpt from hup7/www.correctionhistory.org/nonhcountry/html/knowlaw/strangulation3.him

Know the Law: Resource
4 ^  a I .Materials on Strangulation

Strangulation Conference

On September 28-30. 1999, the Clinton County District Attorney's Office and the New York 
Prosecutor's Training Institute sponsored a conference on Detection and Prosecution of 
Strangulation in Domestic Violence and Sexual Assault Cases. Funding was provided by the 
United States Department o f Justice Violence Against Women Grants Office and the New York 
State Division o f Criminal Justice Services.

The leading experts on this subject, Assistant City Attorney Gael Strack o f the San Diego City 
Attorney's Office and George E. McClane, M.D., Emergency Physician at Sharp Health Care in 
San Diego, came to Plattsburgh and conducted three days o f training for more than 350 
physicians, nurses, emergency responders, law enforcement, prosecutors, case workers and 
others

"Strangulation" refers to the behavior o f one person placing one or two hands around the neck of 
another person and squeezing or applying other pressure. This can k ill.

We presented training on detecting and prosecuting strangulation because, in reviewing the 
Domestic Incident Reports (DlRs) filed by the police and interviewing victims, we repeatedly 
came across descriptions o f the incident that included the complainant being choked - lunds put 
on her throat, sometimes until she passed out! There might have been other physical violence, as 
well, sometimes not.

In examining this more closely, we found that in about ’ OCo o f the DIRs, choking was part ofthe 
specific incident. Reports made to the STOP Domestic Violence program by women, about 40% 
described "choking" as part o f the abusive conduct at one or more points in their relationship.

Despite this frequency, rarely was there an arrest for the choking behavior. Seldom were there 
any marks or visible injuries seen by the police, and the victims themselves often described ihe 
choking aspect as minor in relation to the other violence used against them.

In New York, a person cannot be charged with criminal assault unless "phvsic :i injury" is 
actually caused That is defined in the Penal Law as "impairment o f physical condition or 
substantial pain." The choking cases did not really seem to meet this standard; it was 
understandable that the police did not make an arrest.

But, we wondered whether there were internal injuries caused by being choked - strangled - that 
did not leave outward visible signs. Or maybe the signs were there, but we did not know what to 
look for.

http://www.correctionhistory.org/nonhcountry/html/knowlaw/strangulation3.him


In our search for more inform ation, we found some people around the state  asking the same 
things, but no real answ ers. Eventually , through an internet search, we m ade progress. When 
the key word was "choking," it brought articles about m edical conditions o r choking on food. 
"Strangulation" first led to som e guy's personal web page that suggested  the sexual benefits o f  
that conduct!

In refining the search to "m anual strangulation," we cam e up with articles by pathologists, 
describing the evidence o f  strangulation found during autopsies. H oping for som eone who could 
identify such signs in living people who had been strangled, we pressed on and learned o f Gael 
Strack and Dr. G eorge M cC lane in San Diego.

W e learned that they struggled w ith the sam e kinds o f  problem s a couple o f years earlier in S n 
Diego, in cases that started with what looked like m inor abuse, including choking, and led to 
homicide. As a consequence, they taught them selves and o ther law enforcem ent and medical 
personnel what to look for to detect w hether injury was caused.

As a prosecutor. I know that I can only be effective if (here is a good investigation. I depend 
upon the police, the EM Ts, the nurses and doctors for the evidence I use in court.

We now realize that we may be overlooking serious crim es, because we d id  not know what to 
look for. The frequency with w hich manual strangulation is used in dom estic violence incidents 
is surprising: in San Diego, in P lattsburgh, and very likely, everyw here else.

Because we all see it but have not know n how to deal with it. we brought the experts from  San 
Diego to train us. W e w ant to learn how to better do our jobs; how to better protect our 
comm unity.

The three days o f training were outstanding - all we hoped for and more. The presentations o f 
Gael Strack and Dr. G eroge M cC lane are sum m arized in the New York P rosecutors Training 
Institute N ew sletter which follows.
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ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 219

Prepared by: 
Division

Approved by: 
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Douglas Wooliver, Administrative Attorney 
Alaska Court System___________________

Phono 463-4750
Date/Time 3/17/05 3 12 PM

Doug Wooliver for Stephanie Cole. Administrative Director
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on the throat or neck or obstructing the nose or mouth" to the definition
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strangulation and/or choking of victims.

Passage of this bill will have no fiscal impacl on the Departmei ‘‘ublic Safety.
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This bill broadens the definition of "dangerous instrument" in the criminal code to include hands or other objects when 
used for strangulation or suffocation Using or threatening the use of a "dangerous instrument" in the commission of 
an offense generally raises the level of the offense to a felony, or aggravates the offense. Including hands within the 
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threatened to be used in such a manner The number of these impacted offenses cannot be determined with any 
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Approved by 
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Prepared by: 
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PERSONAL INFORMATION BREACH

"An Act relating to breaches of security involving personal information; and relating to credit report security 
freezes."
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Requester House Judiciary______________________________Component No. _________

Expenditures/Revenues_____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 ! FY 2008 FY2C09 FY 2010 FY2C11
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 | 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | | ~] 1 I I I

ICHANGEIN REVENUES ( ) I I I I I | ' |

FUND SOURCE____________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Roceipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 | 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) If funding for this bill Is included in the Governor's FY 2006 budgat proposal: 

POSITIONS
Full-time
Part-time
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ANALYSIS: (Attach a separate page it necessary)
This bill ads a chapter to AS -15 that imposes disclosure requirements on businesses *hat collect and star 2 
personal information if there is a security breach of the businesses' information system. In the event of a 
security breach, notice of the breach must be made to consumers by either written or electronic means, 
with some exceptions if the notice will cost more than $250,000, or the number of affected consumers 
exceeds uOO.OOO. Consumers can bring a court action for violations of this law to recover damages and 
injunctive relief.
The bill also ads a section that allows consumers to place a security freeze on his or her credit report. 
When a security freeze is in place, a credit reporting agency may not release information from the 
consumer’s credit report to third parties unless requested by the consumer. There are several exemptions 
for access required tc correct technical information, and for some agencies like the child
Prepared oy: Kathryn Daughhetee, Director Phone 465-3673
Division Administrative Services Division      Date/Time 2 9/06 4:33 PM-

Approved by: Kathryn Daughhetee for David Marquez, Attorney General Dele 2/9/2006
Agency Department of Law___________________________________

(Ravi sad 9/23C 004 OM8| Page 1 of 2



FISCAL NOTE

ANALYSIS CONTINUATION
support enforcement rigancy, Department of Health and Social Services, and Department of Revenue. Court action can be brought 
by consumers to enforce this law Remedies include injunctive relief, damages (including lost wages and pain and suffering), and 
punitive damages jp  to $5000

Violations of the provisions of this bill are not automatically violations of Alaska's Consumer Protection Act. Consumers will likely 
be left to their own enforcement efforts for violations of this Act except in the most egregious cases wl.ere the Stato may bring an 
action. I do not believe there will be any significant fiscal impact to the Department of Law from this bill.

STATE OF ALASKA BILL N O .__________________
2005 LEGISLATIVE SESSION

Pags 2 of 2



A L A S K A  S T A T E  L E G I S L A T U R E

R E PR E SE N T A T IV E  LES GA RA R EPR ESEN TA TIV E JO H N  C O G H ILL

C S H B  226 (L & C ): P e rso n a l In fo rm a tio n  B reach  /  S e c u rity  F reeze

S p o n so r S ta te m e n t

In February C hoicePoin t, Inc., a G eorgia-based financial atabase com pany adm itted  personal 
inform ation affecting alm ost 150,000 consum ers had been stolen from  its com pany. Recently 
the com pany adm itted  it knew  of th is breach since the fall and had delayed letting consum ers, 
including 251 A laskans, know  about the breach until last month. HB 226 is based on two 
provisions in C alifo rn ia  law.

T his bill requires that any business o r governm ental entity that collects this personal custom er 
inform ation as part o f  their business must notify consum ers if the security  o f  that infom iati in is 
com prom ised. C alifornia is curren tly  the only state to m andate consum er notification and this 
bill is modeled after the C aliforn ia  law,

O nce an individual learns or believes their personal inform ation has been com prom ised, that 
person should be able to  block access to credit reports and credit scores. F locking  access to a 
credit report prevents an identity th ief from  fraudulently opening new lines o f  credit in his or her 
name.

The second section o f the bill contains this “security freeze” provision. There are three 
com panies in the country  (Experian, Equifax and TransU nion) w hich act as consum er financial 
inform ation clearinghouses, and that provide consum er data to banks, cred it card , insurance, and 
o ther com panies. 1 he security  freeze provision allows consum ers to prevent the clearinghouses 
from  sharing their inform ation. The provision will allow a consum er to regulate who will 
receive a copy o f  their credit report. U nder the security freeze provision the consum er is 
required to give the  credit reporting agency an access code to release their report to a com pany 
wishing to extend a line o f  credit.

M any businesses like C hoicePoin t m ake m oney by selling consum er inform ation. A laskans 
value their privacy. C om panies that profit from  trading financial and personal inform ation need 
to protect that inform ation.

Representative Les G ara 
State Capitol, Room 4 18 
Juneau. AK 99801 
(907) 465-2647

Representative John Coghill 
S tale Capitol, Room  204 
Juneau, AK 99801 
(907)465-3719



A L A S K A  S T A T E  L E G I S L A T U R E

R EPRESEN TA TIV E LES G A R A

S e c t i o n a l  A n a l y s i s  

CSHB 226 (L & C ) -  Personal Information Breach /  Security Freeze

Section 1 Establishes Chapter 4H -  Information Security under A S 45.

Article 1. Breach of Security Involv ing Personal inform ation.

♦ Sec. 45 .48 .010 . A business or governm ental agency m ust notify  A laskans o f any 
breach o f security  that com prom ises their personal inform ation.

♦ Sec. 45 .48 .020  -  45 .48.060. The business or governm ental agency may notify 
people o f a breach by email or written docum entation . T hese d isclosures may be 
delayed if it w ould com prom ise a Dept, o f  Law investigation. Ar. exception  is 
m ade for em ployees or agents o f a business w ho view  personal inform ation if 
they do  not use that inform ation for purposes unrelated  to the business. An 
exception  is also  m ade if the business or governm ental agency already has a 
policy in p lace that com plies.

♦ Sec. 45.48 .070 . A person has the right to civil legal action  if  any part o f 
AS 45 .48 .010  - 45.48.090 is violated.

♦ Sec. 48.45 .090 . D efinitions.

Article 2. Security Freeze.

♦ Sec. 45 .48 .100 . A consum er may freeze part or all o f  their c red it report 
inform ation.

♦ Sec. 45.48 .110  -  45.48.120. To place a security freeze a person m ust notify credit 
reporting  agencies by certified mail. The reporting agency  is then required to 
place the freeze w ithin 5 days after receiving the request and send a written 
confirm ation o f  the security freeze w ithin 10 days. A personal identification 
num ber o r passw ord m ust accom pany this written confirm ation  for the consum er 
to use w hen authorizing the release o f  their credit report.

♦ Sec. 45.48.130. Once a security freeze is in place a consum er m ay contact a 
credit reporting agency to release their credit inform ation to a specific  third party 
The consum er m ust provide proper identification, the passw ord o r num ber 
provided under the previous section, and inform ation to identify  the party  to allow 
access to. The reporting agency m ust com ply with a co n su m er’s request w ithin 3



days. O nce a security  freeze is in place, a credit reporting agency m ay not release 
a credit report w ithout prior authorization.

♦ Sec . 45 .48 .140  -  45.48.150. If a consum er requests a security  freeze, the credit 
reporting  agency m ust disclose the process to the consum er. A credit reporting 
agency m ust rem ove a security freeze w ithin 3 days if the consum er requests it.

♦ Sec. 45 .48 .160 . Credit reporting agencies may not charge m ore than $10 to place 
o r  rem ove a security  freeze o r  m ore than $12 to allow  access fo r a specific person. 
T hey m ay not charge a fee if  the person has had personal inform ation stolen.

♦ Sec. 45 .48  170 -  45.48.180. A credit reporting agency m ay require additional 
inform atic from  the consum er only when needed to reasonably  identify the 
consum er. D uring a security freeze a credit reporting agency m ay not change 
inform ation  in a  consum er’s file without sending confirm ation to the consum er.

♦ Sec . 45 .48 .190 . A person w ho suffers dam ages as a result o f  AS 45.48.100 -  
45 .48 .290  m ay bring about a court action and recover dam ages. A person who 
know ingly  violates these sections is also liable in a class action suit.

♦ Sec. 45 .48 .270 . Certain reports are not covered by AS 45 .48 .100  -  45.48.290. 
These reports include:

o  R eports that contain only inform ation about transactions betw een the 
consum er and the person m aking the report, 

o  R eports that are internal com m unications w ithin the organization that is 
m aking the report as long as the consum er is inform ed that this 
inform ation may be com m unicated, 

o  R eports o f  an authorization or approval o f a specific extension of credit, 
o  R eports that contain only inform ation about a persou 's  decision 

w hether to extend credit if the person is inform ed where 
o  Reports that ontain only general inform ation such as character, 

reputation, personal characteristics gam ed from  personal interview s, 
o  R eports that contain credit inform ation to be used only  for a com m ercial 

purpose.

♦ Sec. 45 .48 .280 . Certain uses o f  credit reports are exem pted from  the provisions 
o f  A S .45 .48 .100  -  45.48.290. These include use by the Dept o f Health and Social 
se rv ices  w hen investigating fraud, use by the Dept, o f  Revenue when investigating 
o r co llecting  delinquent taxes, and use by a state or m unicipal agency that 
estab lishes and enforces child support obligations.

♦ Sec. 45 .48 .290 . D efinitions.

A rtic le  3. G e n e ra l  P rov is ions .

♦ Sec. 45 .48 .300 . If  any provision o f AS 45.48 conflicts with federal law, the 
provision does not apply to the extent o f  the conflict.

♦ Sec. 45.48.390. Definitions,
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Anchorage Dally News

I d e n t i t y  t h i e v e s  m a y  h a v e  h i t  A l a s k a
C H O IC E P O IN T : I n f o r m a t io n  c l e a r i n g h o u s e  b r e a c h  c o u ld  h a v e  c o m p r o m is e d  p r iv a c y  o f 
251.
By RICHARD RICHTMYER 
Anchorage Dally News
(Published: February 24, 2005)

Identity thieves who scammed Information clearinghouse ChoicePoint Inc. may have obtained the 
personal Information —  Including names, addresses and Social Security numbers -- of 251 
Alaskans.

The security breach, which ChoicePoint has known about since last fall but made public only this 
month, Involves more than 145,000 consumers nationwide, the company said.

The scope of the fraud and the lapse In CholcePolnt's security underscore hov* vulnerable 
consumers are and highlight weaknesses In Alaska laws to protect against Identity theft, said Steve 
Cleary, executive director of the Alaska Public Interest Research Group

State lawmakers are considering toughening identlty-theft penalties. Cleary's group Is urging them 
to go even further to help Alaskans guard against being ripped off when their personal Information 
falls Into the wrong hands.

ChoicePoint Is sending letters to all the affected consumers, notifying them they may be at risk. 
They should all be delivered within 10 days, said Chuck Jones, a spokesman for the Georgia-based 
company.

The company will offer affected consumers free credit reports and credlt-monltorlng service for a 
year, and it Is setting up a single point of contact where they can place security alerts on their 
credit files maintained by all three major credit reporting companies: Experlan, Trans-Union and 
Equifax, Jones said.

Identity theft occurs when someone steals your personal Information, such as a Social Security 
number and date of birth, and uses It to commit fraud.

There has been one confirmed case of Identity theft resulting from the incident, ar.d Jones said 
investigators have determined that the suspects have tried to defraud at least 750 others. He 
would not say where they live, referring specific questions about the investigation to officials at the 
Los Angeles County Sheriffs Department, who did not return phone calls Wednesday.

ChoicePoint was formed in 1997 as a spin-off of Equifax, I t makes money by selling information in 
its massive database of personal information to a wide range of businesses, Including corporations 
conuuct/ng pre-employment background checks and insurance companies assessing the risk of 
potential clients.

The company discovered last fall that it had opened up portions of its database to scam artists in 
the Los Angeles area who were posing as legitimate businesses. ChoicePoint alerted the county 
sheriffs departrr «nt, which began an investigation. It delayed notifying consumers at the request
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o f authorities, who d id n ’t  w an t to jeopardize the ir Investigation, Jones said.

News of the security breach broke last week as some 35,000  Californians began receiving 
notification tha t the ir personal Inform ation m ight have been com prom ised. That Is the only state 
th a t requires such notification, according to  the U.S. Public In te rest Research Group.

The company began notify ing  the rest o f the affected consumers a fte r the attorneys general o f 
dozens o f o ther states, Including Alaska, jo in tly  sent a le tter to  CholcePolnt's top lawyer demanding 
th a t the company notify  potential victim s In their states as well.

Jones said the com pany Initia lly notified Californians only because It though t the fraud had been 
Isolated to that state, no t because o f the state law requiring It to  do so.

AkPIRG's Cleary d idn 't buy th a t argum ent. " It  Just doesn't seem plausible," he said.

S tate lawmakers this session already are considering a bill tha t would make identity the ft In Alaska 
a felony rather than a m isdem eanor offense.

AkPIRG Is urging them  to  adu tw o measures to th a t bill tha t woula protect Alaskans against 
Identity the ft If a security breach sim ilar to the one that happened at ChoicePoint happens again, 
Cleary said.

The group has subm itted legislation, modeled on other state laws, to mem bers o f the  House 
Judiciary Com m ittee, which Is working on the Identlty-theft bill.

I t  would require companies tha t keep personal Information on file to notify  consumers If It knows 
the ir Inform ation Is at risk o f being compromised, sim ilar to the requirem ent In California’s law. I t 
also would allow consum ers more control over who can access the ir credit reports, which the group 
said Is sim ilar "o laws in California, Louisiana, Texas and Verm ont.

S ta ff mem bers for Rep. Tom  Anderson, R-Anchorage and the bill's sponsor, and Judiciary 
Com m ittee chairwom an Lesll McGuire, R-Anchorage, said they hadn't had a chance to review 
AkPIRG's proposal, which they received Wednesday morning, and couldn’t com m ent on its merits.

Daily News reporter Richard R lchtm yer can be reached at rrichtm yer@ adn.com or 257-4344.

Ide n tity  crisis?

I f  you th ink you m ight be a victim  o f Identity theft, the best way to  check Is to look a t your credit 
report.

• A recent change in federal laws requires that each of the m ajor credit reporting bureaus provide 
free o f charge one cred it report per year to  any consumer who asks for it. They're available at 
www.annualcreditreDort.com. or by phone, toll-free, at 1 -877 -322-8228 .

• A quick review o f yo u r cred it report will enable you to detect fraudulent credit-card accounts and 
loans taken out by identity thieves. I f  you find something amiss on any one o f the three reports, 
contact the credit reporting bureau and place a security alert on your file. That will warn the 
bureaus to look fo r fraudulent credit applications subm itted In your name and require lenders to 
contact you personally before extending any credit.
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• Here are the toll-free numbers of the major credit reporting bureaus to call If you suspect you're 
an Identity theft victim: Equifax: 1-800-525-6285 Experlan: 1-888-397-3742 TransUnlon: 1-800- 
680-7289

The article "14 tips to avoid Identity theft" is by reformed con artist Frank W. Abagnale, subject of 
the movie "Catch Me If You Can."

This Federal Trade Commission page has more advice for consumers looking to avoid identity theft.
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An identity-theft ring gained access to 145,000 consumer records held by ChoicePoint, which later 
notified consumers as required under California law SB-1386.

By Thomas Claburn, InformationWeek 
Feb. 17. 2005
URL: http://www.informationweek.com/story/showArticle.jh1ml7articlelDs60401882

In its privacy  statem ent, data-aggregation  com pany C hoicePoint Inc. says that it is 'dedicated to protecting the 
privacy o f  individuals," w hich includes "strict standards regarding the use and dissem ination o f personal 
inform a ion."

Yet such dedication is only exceeded  by the determ ination o f identity  thieves who, by setting up som e 50  fictitious 
businesses, duped the com pany  into granting them  access to 145,000 consum er-data profiles it m aintains am ong its 
store  o f  roughly  19 billion public records.

In L os A nge’es C ounty  S uperio r C ourt last week, a Nigerian national who participated  in the identity-theft schem e 
w as sentenced to 16 m onths in state prison. ChoicePoint was alerted  o f  the breach last October. But some 35 ,000  
C aliforn ia  consum ers d idn 't realize they w ere potential victim s until they  received a letter about the breach from  
C hoicePoin t last week, per C aliforn ia law.

D isclosure o f  the incident was required  under California's S B -1386, w hich took effect July 1, 2003. A ccording to  
the law , any  state agency, person, or business that does business in C alifornia and ow ns or licenses electronic da ta  
that includes personal inform ation, is required to disclose any data  security breach to C alifornia residents w hose 
unencrypted  personal inform ation m ay have been accessed by an unauthorized person.

W hile the ex ten t o f  the fraud arising from  the incident may not be know n for m onths, C hoicePoint said it w ould 
send out 110,000 m ore notifications to  individuals outside California.

"That’s certain ly  good practice and m ost responsible com panies are going to do that, if  no o ther reason than o f  
m itigating any dam ages that m ight result," says Kevin Lyles, partner in the privacy practice at law firm  Jones D ay. 
L s ’es says another privacy-rela ted  law , the H ealth Insurance Portability and A ccountability  Act, requires 
organizations to m itigate any dam ages as a result o f  security breaches, and there are sim ilar provisions in the 
G ram m -L each-B liley  law.

Gail H illebrand, sen io r attorney for C onsum ers Union, a nonprofit testing and inform ation organization that 
publishes Consumer Reports, suggests such provisions aren’t enough. This is a rem inder to all consum ers how  
insecure our personal financial in fo rm ation  is when it's held by som eone else w ho m akes their own decisions abou t 
how m uch to spend on security ," she says. "It highlights the need fo r consum ers to have additional rights to p ro tec t 
them selves, particularly  the need for state security freeze laws."
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A security  freeze lets a consum er prevent people o r  businesses from  accessing  a cred it reports for the purpose o f  
granting credit. In turn, it p revents identity  thieves from  accessing  a cred it report.

C urrently , H illebrand says, freeze law s are being considered  in 11 states: C olorado , Connectic ut, Haw aii, Illinois, 
Indiana, M aine, M aryland, M assachusetts, O regon, Utah, and W ashington. C alifo rn ia , Louisiana, Texas, and 
Verm ont already have passed  som e form  o f  freeze law.

C onsum ers Union is pushing fo r federal law s th:.. w ould require all com panies to  inform  custom ers nationw ide o f 
data breaches. "W e think that w ill help  consum ers to  protect them selves but a lso  will c reate  a business 
environm ent that encourages m ore investm ent in security ," says H illebrand. M assachusetts  already has a d isclosure 
provision sim ilar to  C alifo rn ia’s, and Illinois m ay be next.

Yet m any oppose a legislative approach  to the problem . C alifo rn ia  state Sen. D ebra B ow en 's effort last year to 
expand the data-breach no tifica tion  requirem ent to  cover d isclosures o f  da ta  in any form , not ju st electronic data, 
was voted dow n am id  lobbying by business groups such as the C alifo rn ia  C ham ber o f  Com m erce and the 
Am erican E lectronics A ssociation .

Quinn Jalli, d irector o f privacy and  Internet service prov ider relations at E -m arketing  com pany Digital Im pact Inc., 
says that that while data b reaches often lead to calls for federal leg islation , com panies such as C hoicePoint already 
have a strong incentive to p ro tect their data. "As we saw  w ith spam , legislation is not go ing  to solve the problem ," 
Jalli says.

"This obv’ously m eans com panies need to do a better jo b  w ith their inform ation security ," Lyles says. "But having 
a law that says to do  that doesn 't really  help. The problem  is technology, and the ab ility  o f hackers is m oving faster 
than som e com panies can m ove to  keep inform ation secure."

Laws don't dictate w hat com pan ies need to do from  a security  standpoint, Lyles says. "A lm ost all the laws that I've 
seen ju s t say you'll take reasonab le  security  precautions," he explains. "It very w ell could  be that C hoicePoint was 
using reasonable p recautions and that w asn 't good enough. T he real key is what you  do  after it. And I think the 
lesson here for com panies is i f  you  have a  breach you know  about, w hether you have a [disclosure] law  in the state 
or not, you ought to let ind iv iduals know ."

C hoicePoint could not be reached for com m ent regarding the data breach.

Last year, according to the Federal T rade C om m ission, consum ers reported  fraud losses o f  m ore than $547 m illion. 
Internet-related fraud accounted fo r 53%  o f  all reported  fraud com plaints. A ccord ing  to the B etter Business 
Bureau, 9.3 m illion A m ericans w ere victim s o f  identity-theft fraud in 2004.
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LexisNexis Says Thieves May Have Taken Data on Consumers

By TOM ZELLER Jr.

In yet another apparent theft o l consum ers' personal data, the L exisN exis G roup , a m ajor com pile r o f legal and 
consum er inform ation, said today that about 30,000 o f its records - includ ing  nam es, addresses and Social 
Security  num bers o f  individuals - may have fallen in to  the hands o f  thieves.

The announcem ent fo llow s the recent d isc losure  several o ther cases o f  the loss oi theft o .' consum er data. 
C hoicePoint, another leading data  broker, said last m onth that it had inadverten tly  sold the records o f  m ore than
140,000 individuals to  con artists. A nd Bank o f  Am erica said m ore recently  that backup com puter tapes 
contain ing  inform ation on m ore than a m illion o f  its custom ers had been lost.

The Federal Bureau o f  Investigation and the Treasury Depa»:ment are investigating  the LexisN exis incident, 
people close io the inquiry said. The concern  in such cases is that c rim inals can use the inform ation to  open cred it 
card accounts in o ther people's nam es o r engage in various o ther form s o f  so -called  identity theft.

The LexisN exis breach is a lm ost certain to accelerate calls from  privacy advocates and state and federal o fficials 
for g rea ter scrutiny o f  the com panies that buy, store and sell consum er data. T he issue w ill be taken up on 
T hursday  in a hearing before the Senate Banking, H ousing and U rban A ffairs C om m ittee, and next Tuesday at a 
sim ilar hearing before the H ouse Energy and C om m erce Com m ittee.

"I personally see no socially  redeem ing value in anyone having the right to give av ay and sell m y personal 
inform ation unless I approve it," the chairm an o f  the House Energy and C om m erce  Com m ittee, R epresentative 
Joe Barton, Republican o f Texas, said today.

"U nder current law these com panies have a legal right to package it and do alm ost anything they want to do w ith 
it," Mr. Barton said. "I ju st think that's fundam entally  wrong. A nd in the In ternet age, it's dangerous."

Som e o ther law m akers expressed sim ilar sentim ents.

"W e need to think proactively and treat these data troves with the sam e level o f  care and protection that we woult.' 
any o ther valuables," Senator Patrick Leahy, D em ocrat o f  Vermont, w rote in an e-m ail statem ent. On behalf o f  the 
Senate Judiciary Com m ittee, M r. Leahy is scheduled to testify before the Senate Banking Com m ittee hearing th is 
afternoon. "O ur peace o f  m ind, our econom y and even ou r nation's security depend  on it," he wrote. The Jud ic iary  
C om m ittee also plans to  conduct hearings on the issue soon.

As it is, the industry is governed by a hodgepodge o f  state and federal laws. C ritics have argued that because those  
laws are often at odds and sufficiently  ill-defined, the rules perm it com panies like C hoicePoint and LexisN exis to 
police them selves as they m arket consum er data to insurance agencies, background screeners, private detectives, 
law firms and even the federal governm ent.

Som e control is provided by the federal G ram m -Leach-B liley A ct o f 1999, w hich governs the use o f  personal 
inform ation m aintained by financial institutions. A nd the Fair C redit R eporting  Act o f  1970, along with its 2003 
am ended vers on, th». Fair and A ccurate C redit T ransactions Act, esL  Iishes ru les fo r gaining access to and 
dissem inating consum er reports.
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But it has been a matter of debate over how those rules apply to vast information warehouses like C hocepoint and 
LexisNexis, which provide a blend of both public and private information, only some of which is of interest to 
identity thieves. The information services industry has looo.ed hard in the past to stall legislation that would put 
curbs on the kinds o f information that can be peddled and to whom. But the succession o f large-scale breaches, 
md the sheer number of consumers being affected by each new incident, will make it harder for the industry to 
re. ist some sort of legislative yoke.

"This is going to be hotly fought by people who are gathering and packaging this information," Mr. Barton said. 
"But I don’t see why you have to have Social Security numbers available that are really extraneous to the product 
at hand."

Several new bills have been introduced in Congress to address the growing problem of consumer privacy, 
including three submitted in January by Senator Dianne Feinstein, Democrat of Caliiumia. Mr. Barton has said 
that he and colleagues from both sides of the aisle have been discussing possible legislative approaches. Senator 
Charles E. Schumer, Democrat of New York, who chastised another data compiler, WesiLaw. in February for 
making sensitive information like Social Security numbers to easily available, said he plans to introduce 
legislation next week.

"If we do nothing, identity theft is going to go through the roof," Mr. Schumer said today. "It really means we 
should get on the stick and do something here. We’re in the wild west where companies can do anything they 
want."

LexisNexis and its parent company in London, the publishing and information services giant Reed Elsevier, said 
the recent breach involved databases acquired last July through the $775 million purchase of Seisint, a Florida- 
based compiler of consumer background and asset information.

Seisint has two main products: Accurint, a service for locating people and determining their financial assets, and 
Securint, a background screening service. LexisNexis has been in the process of folding those Seisint databases 
into its fleet of legal, news and consumer data archives.

Exactly how thieves gained access to the Seisint databases remains murky. LexisNexis said that the breach was 
discovered as part of "an ongoing extensive re' lew of the verification, authorization and security procedures and 
policies" and that it appeared to have occurred well after the Seisint acquisition. The company also said it has been 
asked by law enforcement officials investigating the matter not to reveal too many details of the crime.

But Kurt Sanford, the chief executive for corporate and federal markets at LexisNexis, which is based in Dayton, 
Ohio, emphasized that the company’s own computer systems did not appear to have been broken into by hackers. 
Instead, Mr. Sanford said, it appeared that thieves were able to gain access to the log-in names and passwords 
used by what he described as a handful of legitimate subscribers to the Seisint databases.

Mr. Sanford would not comment on whether the passwords were somehow stolen by hackers breaking into those 
customers' computers or compromised by less technical means. But once they logged in, the thieves were able to 
sift through a trove of consumer data without being detected until the legitimate subscribers were billed for their 
monthly activity.

In early Febr tary, Mr. Sanford said, those customers notified LexisNexis of odd activity on their bills. The 
company took about two weeks to investigate the billing questions, Mr. Sanford said, and then notified law 
enforcement officials when it became clear that a breach had been made. Reed Elsevier disclosed the breach in a 
public announcement this morning in London.

The timing is of particular interest in the wake of the breach at ChoicePoint, which has been criticized for 
delaying notification of the 145,000 affected consumers for more than five months. In that case, the company 
learned that it had been fooled by thieves posing as legitimate subscribers to its service in late September of last
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year. Law enforcement officials were notified, and they asked the company to delay a public announcement until 
Jan. 1. But ChoicePoint did not publicly disclose the breach until mid-February.

LexisNexis says it plans to begin sending letters to the 30,000 affected consumers in the next few days, similar to 
the notification process that ChoicePoint recently completed. More than one-third o f the people whose data was 
compromised in the LexisNexis case appear to reside in California, according to a state-by-state breakdown 
provided by the company. Massachusetts. New York, Florida and Texas were also heavily hit.

All 30,000 consumers will be offered free credit monitoring for one year, according to Mr. Sanford. ChoicePoint 
made a similar gesture in notification letters that it mailed out in the wake of the security breach there.

But privacy advocates argue that such gestures are not commensurate with the damage such security breaches can 
bring to consumers' lives.

"Thieves will just put this stuff on the shelf until the heat is off," said Beth Givens, the director of the Privacy 
Rights Clf aringhouse, a consumer advocacy group in San Diego. "They know that there is increased scrutiny of 
these individuals at this time, and if they read the newspapers, they know that ChoicePoint and Lexis have 
purchased credit monitoring for one year," Ms. Givens said.

They need to tell these individuals that they need to be monitoring their credit for the rest o f their lives."
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LexisNexis Data on 300,000 People Feared Stolen

By Jonathan Krim 
Washington Post Staff Writer 
Tuesday. April 12. 2005; 12:22 PM

Inform ation broker g ian t LexisN exis announced today that previously announced security  breaches at 
the com pany could  affect roughly 300,000 consum ers, m aking it one o f  the largest potential identity 
theft incidents on record.

W hen the com pany announced  last m onth that its Seisint unit had  been com prom ised by identity thieves 
in a  series o f incidents, it estim ated that Social Security num bers, d rivers’ license num bers, nam es and 
addresses o f  32,000 consum ers were exposed.

T he new figure, the com pany said yesterday, reflects internal investigations that analyzed data over the 
past tw o years and found that identity thieves used IDs and passw ords o f  legitim ate Seisint custom ers to 
purchase the inform ation.

Last year LexisN exis bought F lorida-based Seisint Inc., which sells data gathered from  extensive 
searches o f  public records to businesses, law -enforcem ent agencies, private investigators and others.

"W e regret that consum ers, w ho traditionally  are the prim ary beneficiaries o f our risk  m anagem ent 
products and  services, m ay have been affected  by these events," Kurt Sanford, head o f  the com pany's 
corporate and federal m arkets group, sa ia  in a statem ent. "W e have taken a  num ber o f  significant actions 
in recent w eeks to further guard against these types o f  fraudulent intrusions at o u r custom er sites and to 
enhance our security procedures and policies ov ,a ll."

The com pany said  that affected  consum ers would be offered a free credit report and m onitoring for a 
year.

The announcem ent is yet another blow to ihe largely unregulated m arketplace o f  sensitive personal 
inform ation that involves mega- brokers such as LexisN exis, C hoicePoint and A cxiom  to sm aller re­
sellers, som e private investigators and others. Each o f  the three large brokers has announced at last one 
m ajor breach, as have universities, banks and e ther organizations that store consum er data.

M ore than tw o dozen states are now  exam ining  identity theft legislation, w hile several m em bers o f 
C ongress have introduced legislation o r are preparing to do so.
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By Jonathan Krim 
Washington Post Staff Writer 
Wednesday. March 16, 2005; Page £01

T w o captains o f the in form ation-broker industry  tc ’d a congressional panel yesterday  
that they w ould support new  regu la tions to better piotecf sensitive personal data  that they 
co llect and sell on virtually every  adu lt A m erican.

But the executives balked at w hat appears to  be a grow ing bipartisan  consensus am ong  
key H ouse and Senate m em bers that the sale o f  Social Security num bers for com m ercial 
purposes should be banned unless ind iv iduals g ive their perm ission.

"W hen m y [Social Security] num ber and  m y inform ation is rou tinely  g iven  out w ithout 
my perm ission , it’s ju s t w rong," said R ep. Jfoe Barton (R-Tex.), w ho  heads the H ouse 
Energy and C om m erce C om m ittee . "A nd in the Internet age, it's dangerous."

Barton said C ongress w ould p robably  consider a m easure to require perm ission  for the 
trading o r sale o f such data excep t to law  enforcem ent agencies, in addition  to o ther 
steps fo increase oversight o f  the largely unregulated  data-broker industry  that has been 
rocked by a series o f  security breaches.
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more powerful.

Last m onth, ChoicePoint Inc., one o f the nation 's largi. st brokers, announced  that 
personal inform ation on at least 145,000 consum ers was bought from  the com pany oy 
thieves w ho m asqueraded as legitim ate business people.

Last w eek, LexisN exis G roup, ano ther b ig b roker that specializes in business and legal 
data, announced that its system s had been penetrated  by thieves w ho obtained  data on
32,000 consum ets.

Kurt Sanford , chief exe-: utive ol i cx isN exis C orporate and Federal M arkets, endorsed a 
proposal by the bead o f  the Federal T rade  C om m ission, Deborah F latt M ajoras, that 
w ould extend the sam e security  guidelines to data brokers that financial institutions m ust 
fallow .
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Sanford  also agreed with calls  fo r a federal law  requiring notification o f  consum ers if  their p e n o n a l inform ation 
has been obtained by thieves. O nly C aliforn ia  has such a law.

But Sanford said banning all sales o f  Social Security  num bers w ould be a m istake, because "then*, are 
circum stances where the sale is in the consum ers' best interests." For exam ple, he said, independent investigative 
agencies m ight need such data  to help fight identity  fraud. Businesses, he added, need it to help collect unpaid 
debts.

Derek V. Sm ith, ch ief executive o f C hoicePoint, agreed.

"I believe that only by adding a m ore form a! structure to the current schem e o f  inform ation use will we realize the 
value o f technology-based tools to so c ie ty ,” Sm ith  said. Both he and Sanford  used the hearing as a platform  to 
apologize to consum ers w hose data have been com prom ised, and to assure C ongress that they have tightened their 
system s to try to prevent such fraud.

But several m em bers o f  the H ouse subcom m ittee  on com m erce, trade t.nd consum er protection w ere unim pressed 
by the com panies' efforts.
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R aising his ' lice in a series o f  r v id - f i r e  questions, Rep. Edw ard J. M arkey  (D -M ass.) pressed  Sm ith on w hether 
he w ould  lengthen the cred it-a lert m onitoring period that C hoicePoin t has o ffered  to  consum ers whose inform ation  
w as stolen.

"W hat about lifetim e m onitoring?" M arkey oked . "One year is no t enough. W> n  about five years? Can you 
guaran tee  that? He said th ieves m ight sim ply lie low for a year before try ing access consum ers' accounts.

Sm ith , appearing rattled, said  he w ould consider extending the service but refused  to com m it.
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April 13, 2005

The H onorable T om  A nderson, Chair 
H ouse L abor and C om m erce C om m ittee 
A laska State C apito l, R oom  408 
Juneau, AK 9980 M 182

RE: HB 226 (G ara)—Support

D ear Chair A nderson:

O n beha lf o f  the m em bers o f  A A RP in  A laska, we encourage you and your colleagues on 
the H ouse L abor and C om m erce C om m ittee to  support HB 226, authored by 
R epresentative Les G ara and co-sponsored, by  M ajority  Leader Coghill and 
R epresentatives M cG uire  and Kerttula.

As you know , earlier this year ChoicePoint adm itted that it had  lost perscaal inform ation 
affecting 150,000 custom ers, including som e A laskans. A lthough the inform ation  was 
illegally  sto len  from  the com pany, the com pany failed to notify  their t-s to m e rs  at the 
tim e they first discovered the inform ation w as taken  last fall.

HB 226 w ill m andate  that any com pany that nas had its custom er financial inform  ition 
stolen m ust no tify  those custom ers that they could  be victim ized.

HB 226 also requ ires the three com panies that have credit inform ation on all o f  u s to 
offer security  freeze protection. Security freeze pro tections allow  the consum er to 
determ ine w hich com panies will be allowed credit inform ation which can be used for 
lines o f  credit. T his will provide an effective tool to prevent false applications for credit 
because o f  stolen inform ation/identity  theft.

W hile your C om m ittee  is hearing this b‘ll today, lire U nited States Senate is conducting 
hearings on the m illions o f  A m ericans who are victim s o f  identity theft and the billions 
o f  dollar they  have lost.
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This issue needs to be addressed and HB 226 is one good way to help Alaskans.

We urge an “ A Y E ”  vote on HB 226.

Should you have any questions about our position, please feel free to contact me (586- 
3637) or Patrick Luby, AARP Advocacy Director (907-762-3314).

Thank you for your consideration.

Marie Darlin, Coordinator 
AARP Capital C ity Task Force 
415 W illoughby Avenue, Apt. 506 
Juneau, A K  99801 
586-3637 (voice)
463-3580 (fax)

CC: Vice-Chair Pete Kott
Representative Gabrielle LeDoux 
Representative Bob Lynn 
Representative Norman Rokeberg 
Representative Harry Crawford 
Representative David Guttenberg 
Representative Les Gara

Sincerely,
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April 4th, 2005

AkPIRG Statement of Support for:

liB  226 / SB 148: Personal Information Breach / Secnrily Ihcczc

The A laska Public  Interest Research G roup (A kPIRG ), an A laska m em bership organization dedicated to 
pro tecting  consum ers, urges quick passage o f l^ B  226 / SB 148 Th*se bills arc an appropriate  r e s p o n s e  
to the  C hoicePoint Inc. security  breach that occurred in February. C onsum ers across the nation w e r e  
alarm ed to find ou t that nearly 1SO,000 people across the nation had their personal inform ation stolen 
and w ere at high risk for identity theft. Yet only California had laws on  th e  books that m a n d a te d  
C hoicePoint Inc to  notify  those who fell victim .

T he to tal included som e 251 Alaskans. This bill will help better p ro tect those individuals and all 
A laskans if  and w hen a sim ilar security breach occurs in the future

HB 226 / SB 148 me based on two provisions in California law

First, the hills require that any business that collects this personal custom er inform ation as part o f  then 
business m ust notify consum ers if the security o f  that inform ation is com prom ised This com m on sense 
step w ill m ake su re  that com panies like Choicepoint Inc. will disclose when consum ers are at nsk

W hen a consum er’s personal inform ation has been com prom ised, that person should be able to block 
access to credit reports and credit scores B locking access to a credit report prevents an identity thief 
from  fraudulently opening new lines o f  credit in his or her name, one  o f  the m any dangers o f  identity 
theft.

The second section o f  the  bills contains this “security  freeze” provision The three credit reporting 
agencies - Experian, Equifax and TransU nion - act as consum er financial inform ation clearinghouses 
The security  freeze provision allows consum ers to prevent the clearinghouses from sharing their 
inform ation W ithout access "o a consum er's credit report, an identity th ie f will not be able to open a 
new  account. The provision will allow a consum er to regulate w ho will receive a copy o f  Iheir credit 
report. Tha security  freeze provision allows consum ers to use an access code to release rhcir report to a 
com pany w ishing to extend a line o f  credit

A ny com pany  that m akes a profit from  trading financial and personal inform ation has the rcsjxm sibility  
to p ro tect that inform ation HB 226 / SB 148 have strong  m easures (hat the A laska leg is la tu re  can enaci 
to better protect consum ers. We urge you to pass HB 226 / SB '4 8

Director



N A T I O N A L  ASSOCIATION O P Kerry Smith
Senior Consumer Attorney 
National Association of 
Stata PlRGs 
1334 Walnut St, 8* Floor 
Philadelphia, PA 19107 
Phone: (215) 732-3747 
Fax: (215) 732-3747 
tc8mithQpirg.org

State PRGs

March 3,2005
Representative Les Gara 
State Capitol, Room 4 18 
Juneau, AK 99801-1182 
Fax: 907-465-3518

Dear Representative Gara:

This letter is in response to your inquiry about state level consumer protections against identity

In December 2003, Congress passed the Fair and Accurate Credit Transactions Act (FACT Act) 
With the FACT Act, Corgrcss significantly amended the Fair Credit Reporting Act (FCRA), 
which provides consumer protections regarding the use, accuracy, and privacy of consumer 
credit reports. Through its passage, the financial industry won its primary goal: permanent 
preemption o f stronger state credit and privacy laws in several, but importantly, not all. areas.

Tn the wake o f the ChoiccPoint Inc. security breach, mandatory notification is an available and 
advisable step for states to take to protect consumers. A state law requiring companies to notify 
consumers about a  security breach should not be preempted by the federal Fair Credit Repotting 
A ct Currently, California is the only state with mandatory notification, but several other states 
are considering legislation including Connecticut, Georgia, niinois, Massachusetts, and Texas.

It is imperative that consumers' personal, sensitive information be protected and we urge you to 
enact mandatory notification. There are many other important consumer protections set forth in: 
The C lean C red it a n d  Id en tity  Theft P ro tec tion  A ct: M odel S ta te  Law s, which we produced along 
with Consumers U nioa I would bo happy to provide you with a copy of those model laws if 
AkPIRG has not already done so.

I would be happy to answer any questions that you and your colleagues in the Alaska Legislature 
may have. Thank you for your time and interest in this matter.

theft

Kerry Smith
Senior Consumer Attorney
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1533 Mission St, Sen Francisco, CA 94103 
415431-4747 (phone) 415431-0906 (hat) 
w'trw. coM Um ersuoion. erg

April 7, 2005

Representative Les Gara 
State Capitoi 
Room 418
Juneau, A L  99801-1182 
907-465-3518 (fax)

Re: Support for HB 226, Breaches of Security and Security Freeze for Credit Reports 

Dear Representative Gara:

Consumers Union, the independent, nonprofit publisher of Consumer Reports,  supports HB 226, 
relating to Breaches of Security and Security Freeze for Credit Reports. A security freeze is a 
key tool to prevent identity thieves from getting credit in the consumer’s name, by allowing 
consumers to lock up, or "freeze”  access to their consumer credit files for credit granting 
purpt . es. A  requirement to notify consumers of a breach of security will enable consumers to 
take preventative sfops, including placing a security freeze, at a time when they may be able to 
her a off an identity thief before the consumer experiences ruined credit and other harm fill 
co jequencer of ID theft

Security freeze

Ide city theft is one of the fastest growing financial crimes. According to a 2003 report to the 
Fee eral Trade Commission, nearly 10 million Americans fall victim to identity theft annually. 
The Identity Theft Resource Center reports that victims spend an average of $1,495 and 600 
hours to restore their credit histories m-J their good names. Other estimates of the amount of 
time spent by victims vary, but it is clea* Jiat an incursion upon a consumer’s good name by an 
identity thief is a troubling and time-consuming experience. A 2003 report to the Federal Trade 
Commission estimated that identity theft costs U.S. businesses nearly $48 billion annually and 
costs U .S. consumers both $5 billion and 297 million hours annually.

A security freeze will help to prevent the damage from identity theft because businesses are 
highly unlikely to issue new credit to an individual without first reviewing information from his 
or her credit report. When an individual freezes his or her credit file, this prevents the impostor 
from using that credit file to get credit in the consumer’s name. Because the potential creditor is 
highly likely to deny the imposter’ credit application if it can’t see the frozen credit file, a 
security freeze can prevent the harm fir* would otherwise occur from the identity theft.

Under this bill, people who choose to freeze access to thedr credit files may temporarily lift the 
freeze for new loans and credit that they apply for themselves. When a consumer initially 
activates the freeze, the credit bureau will issue a unique PIN to the consumer that oan be used to

1
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“thaw” or lift the security freeze for a particular creditor. Credit bureaus must release the report 
within throe business days of such a request.

Federal law is inadequate to prevent identity theft
The credit reporting industry may assert that the federal FACT Act, which revised the federal 
Fair Credit Reporting Art, gives sufficient protection to consumers. We respeotfhlly disagree. 
Federal law confers the rights of fraud alerts and blocking. Both partially address an identity 
theft after there has been a theft of identity or of information, Nothing in federal law creates a 
right in the consumer to stop anyone from seeing the consumer’s credit flic.

The rights availnole to consumers under federal law are not as effective as a security freeze. 
Federal law allow* identity theft victims to block from the contents of their credit files specific 
information that is the result of identity theft. But fraud blocking does not block the ftimishing 
of a credit report. It does not prrevent identity theft. Similar., a fraud alert does not prevent a 
credit report from being issued. Under the federal Fair Credit Reporting Act, when a fraud alert 
is attached to a credit file, creditors must take additional steps to verify a credit applicant’ s 
identity before extending credit The fraud alert, however, does not prevent the potential creditor 
from seeing the report, and it does not prevent the credit bureau from selling or Sharing the oredit 
report. Only a security freeze can do this.

Consumers can nuke a choice weighing the protective value of a security freeze 
against any Inconvenience it may pose

The consumer credit reporting industry may also assert th3t a security froezo will inconvenier<- j  
consumers who are shopping for credit, as they will have to lift the freeze with respect to each 
potential creditor. This is a choice Alaskans will be free to make ibr themselves if the security 
freeze bill is enacted. Each consumer can decide if the protection of knowing that only creditors 
authorized by the consumer can review the file for credit .̂anting purposes outweighs the slight 
delay in requesting that the freeze be lifted for particular potential creditors. This bill will simply 
give Alaskans the right to make this choice for themselves.

The consumer reporting Industry has made K hard for consumers to learn about 
and use freezes

Consumer reporting agencies have argued in some state legislatures that not many consumers 
have used the security freeze in the two states where it is already in effect. In one of those states, 
the freeze is not available tc all consumers, but only to ID theft viotims. In the other state, 
California, the Legislature bad to go back and amend the statute to cap the fees for placing a 
freeze after one consumer reporting agency, Experian, was charging consumers $60 for a freeze. 
This kind of pricing would depress initial usage of the freeze tool.
The b ill would be stronger i f  it  exempted ID  theft victims from  the fee to place a security freeze. 
Many of the states which are considering Security freeze legislations are colder providing this 
important tool to their consumers who have already been victims of ID theft. The California 
Legislature is considering eliminating its $10 foe authorization for consumers who have received
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a notice of a security breach- While Consumers Union supports the bill in its current form, these 
changes would strengthen it.
Notice of security breach
The purpose of the required notice is to enable individuals whose information has been accessed 
by an unauthorized person to take steps to protect their identity, a process that usually entails 
establishing initial fraud alerts with the three credit bureaus and then checking one’s orcdit report 
on a regular basis to watch for signs of fraud If this bill becomes law, Alaskans who receive a 
notice of security breach could also decide if they wish to take the preventative step of placing a 
security freeze,
The notice of security breach bill appropriately requires notice to all individuals whose 
information has been accessed *y an unauthorized peWo*. In other states, some opponents of 
giving notice have argued that notice -Ltould be limited to breaches which result in a misuse of 
information, but this argument is not realistic in light of how ID theft works. An identity thief 
may steal information from one company and use that information to impersonate a consumer at 
another company. The company who has the security breach will never be able to ascertain with 
any certainty whether or not the information has been misused. Fuxther, all stolen information is 
susceptible to misuse. Indeed, misuse is the usual purpose of the theft of information. Every 
Alaskan affected by a security breach should get notice, so that the individual can choose to take 
proactive, preventive steps such as establishing a fraud alert, monitoring his or her credit file and 
placing a security freeze.
Consumers nationwide learned of the Choicepoint breach only because one state law required 
notice of security breaches affecting its residents. Almost daily we hear of new instances of 
security fraud impacting thousands upon thousands of consumers. Legislation to give consumers 
control over who can see their consumer credit filr; through the tool of a security freeze, and to 
require that companir® who have a security breach notify the consumers whose information was 
accessed is an idea which time has rotne. For these reasons, Corsumers Union supports the 
passage of this bill.
Very truly yours,

Gail Hillebrand
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West Coast Office
1535 Mission St.. San Francisco, CA 
94103
415-431-6747 (phone) 415-431-0906

State Security Freeze Laws are Not Preempted by the Federal FCRA
A ssertions by the opponen ts  o f  state security  freeze legislation that it is preem pted by federal 
Fair C redit R eporting  A ct a rr  w rong. C ongress am enaed  FC RA  section 625, codified at 15 
U.S C. sec. 16811, to specifically  include identity theft p revention and m itigation in the listing o f  
categories o f  state law s not preem pted. Section 1681t(a), the general rule against preem ption, 
preserves state  law , except to the extent th is rule is m odified by (b) and (c). The general rule o f  
section 1681 (t)(a), preserves "the law s o f  any State w ith respect to the collection, distribution, or 
use o f  any inform ation  on consum ers, or for the prevention or m itigation  o f  identity  theft, except 
to the extent that those law s arc inconsistent with any p rovision  o f  th is title, and then only to the 
extent o f  the inconsistency." (em phasis added)

Consum er reporting agencies have cla im ed in som e states that a state security  freeze law would 
be preem pted by F C R A 's  prov isions on fraud alerts or trade line blocking. This is wrong. Fraud 
a le r t ' and trade line b locking. See. 605A  and 605B, are listed  in sec. 625(b)(5)(B ) and (C), and 
preem pt state law  only "with respect tc  the conduct required by  the specific  provisions o f ’ 605A 
and 605B. Sec 625(b)(5), codified  at \ 5 U.S.C. sec. 168t(b)(5). Tn o ther w ords, the fraud alert 
and trade line b locking  sections preem pt states from  im posing other fraud alert and o ther trade 
line blocking requ irem ents on the sam e entities reached by the federal statute. How ever, the 
preem ption ex tends O N LY  to the conduct required by these specific sections. O thei "conduct," 
including a state-created  obligation to freeze access to a  credit record, falls under the general 
preservation o f  state laws in 1681t(a).

The Federal T rade C om m ission  anu the Federal Reserve Board in a regulatory  pream ble, have 
em phasized the narrow ness o f  the "c m duct required" type o f  preem ption, w hich  is the type that 
applies to fraud alerts and to trade line blocking, in a regulation relating to the effective date o f  
"conduct required" preem ption  under section 168 lt(b)(5).

In the Joint Final Rule on Effective Dates, 12C.F.R. see 222; 16 C.F.R. sec. 602,
the introductory m aterial em phasizes that FACTA preem ption under the "conduct required"
form ula in section 1681t(bX5) is narrow. The FTC and Federal R e, e Board state:

The A gencies note that section 711(2) o f  the FA CTA  A ct adds a new  provision to the 
FC R A  that bars any requirem ent or pronibition under any state law s “w ith  respect to the 
conduct required  bv the specific provisions" o f  the FCRA, as am ended by the FA CTA  
Act. The jo in t final rules are based on the A pencics ' v iew  that the  specific protections 
afforded under the FC R A  override state laws only when the referenced federal provisions 
that require conduct by the affected persons are in effect because that is the tim e when 
conduct is required  by those provisions o f  the FCRA.

This analysis was rrade  in connectio: w ith the ssue o f  the effective date o f  conduct required 
preem ption. Read in conjunction w ith the addition o f  TD theft to the general no-preem ption 
except for inconsistency rule, it strongly supports the position  that i f  FA C T A  does not require



conduct in an area related to ID fheft, then states remain free to require conduct in that area. This 
is precisely the case with a security freeze law. a subject simply unaddressed by FACTA.

An extensive legal analysis o f the various types of preemption under FACTA, and how those 
provisions do, and do not, apply to various state legislative measures, by Consumers Union 
attorney Gail Hillebrand is posted at
http://www.consumcrsunion.org/creditmatters/creditmattersupdatcs/001640 html
and printed in: After the FACTAj_Statc Power to Prevent Identity T heft 17 Loyola Consum-r
Law Review 53 (2004).
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P e r s o n a l  In f o r m a t i o n

Prepared for Representative Les Gara 

By Cherie N ienhuis , Legislative Analyst

You asked about security breaches of personal information. You inquired specifically about the 
recent security breach involving ChoicePoint, Incorporated.

In February 2005, newspapers arouna the country reported that ChoicePoint, Inc.. an “information 
clearinghouse." had sent letters to thousands of Californians informing them that their personal 
information may have been compromised in a fraud scheme. According to ChcicePoint, the 
acammers posed as legitimate businesses, and acquired the names. Social Security numbers, 
driver’s license numbers, and credit reports of close to 145.000 people nationwide. To date, at 
least 750 people have been defrauded as a recult of the scheme, which the company knew about 
since the fall of 2004.’

Cho icepo in t , Incorporated

ChoicePoint, Inc. is one of several businesses that make money from selling consumer 
information. Such enterprises generally have no transactions with consumers directly Rather, 
they gather daia on individuals, from otherwise public records such as home purchases, 
bankruptcy filings, criminal convictions, and professional licensing boards, for the purpose of 
brokering the information to other businesses. Other businesses interested in this information 
include lending companies, insurance agencies, and corporations conducting pro-employment 
background checks. According to one news source, data brokers like ChoicePoint do not need 
permission from members of the public to collect and sell their personal information. Further, the

' “Respo.i3e to Customer Fraud Litigation,’ from the ChoicePoInt website, 
http://Www. choicepoint. comfnews/statement_ U205_ 1. h'.mi.
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they bypass the rules of the Fair Credit Reporting Act (FCRA)— a law Intended to give consumers 
more control over who can view information that credit agencies collect about them and the right 
to examine and dispute such information.2

Various products sold by ChoicePoInt, however, appear to fit the criteria for inclusion under the 
FCR^ and indeed, ChoicePoint claims they are “FCRA-compllant.* The Electronic Privacy 
Information Center (EPIC), a public interest research cen er that informs the public about civil 
liberty, privacy, and constitutional issues, believes that other data products sold by ChoicePoInt 
should be included under the FCRA. In a le;ter to the Federal Trade Commission dated 
December 2004 (prior to the public disclosure of the ChoicePoInt security veach) the EPIC urged 
the FTC to investigate two products for inclusion under the federal law, arguing that they meet the 
criteria of “consumer reports* specified by the FCRA.3 We include the EPIC's letter, desci. !ng 
products sold by ChoicePoint as Attachment A.

Filings with the Securities and Exchange Commission Indicate that among the products 
ChoicePoint sells are claims history data, motor vehicle records, police lecords, and credit 
information. They also provide services related to employment background screenings, drug 
testing administration, public record searches, vital record services, credential verification, due 
diligence Information, Uniform Commercial Code searches and filings, DNA identification 
services, authentication services and people and shareholder locator Information searches. In 
addition to private businesses, ChoicePoint has provided personal information tc law enforcement 
agencies and other government entities.4

The March 2005 issue of the Privacy Journal, a monthly publication that coders legislation and 
public attitudes affecting the confidentiality of personal information, reports that ChoicePoint is a 
spin-off of Equifax, one of the nation's three major credit reporting agencies. Chronicles of 
Equifax, and, indirectly, ChoicePoint, detailed in the article, show that Equifax has on more than 
one occasion faced charges by the Federal Trade Commission of violating the Fair Credit 
Reporting Act. We include the Privacy Journal article as Attachment B.

Consumers Affected by Choicepoint Security Breach

ChoicePoint estimates that the personal information of up to 145,000 consumers could hove been 
compromised by the recently announced security breach. The company also provide* 
information about how many individuals by state may have been affected by the incident. 
According to the ChoicePoint webs'to, information about 251 Alaskans may ha-'e been 
compromised in the fraud scheme.

Although California is currently the only state that requires companies to notify persons whose 
information may have been stolen in a security breach, officials with ChoicePoint indicate that

* Kim Zetter, “California Woman Sues ChoicePoint,* Wired News, February 24,2005, available on the Inti-met at 
littp://Www. wlred.com/news/prlvacy/0,1848,66710, OO.htm1

1 Letter. Chris Jey Hoomagle and Daniel J. Soiove, EPIC, to the Federal Trade Commission, December 10, 2004, as 
posted at the EPIC website, httpJ/www.epic.org/privacy/choicapolnt/fcraltr 12.16.04.html.

4 CholcePoint Inc., “Notee to Ihe Consolidated Financial Statements,' September 30,2004, available online at 
httpj/wwu. sec.gov/Arvhtves/edQar/data/l040596/OQ00950144040 t0687/g91731e 10vq.htm.
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they sent out letters to all 145.00C consumers they believe may have been affected. This action 
may have been prompted by a letter from 19 state attorneys general to ChoicePoint, requesting 
that the company disclot > additional information about the incident. Alaska's attorney general 
was one of the signers of the letter.5 We include information about ChoicePoint's actions, 
including a list showing the number of consumers affected by state, as Attachment C.

Breach o *  Information Leg islation

The National Conference of State Legislatures (NCSL) reports that as of early March 2C05, 
legislators in 20 states are considering legislation pertaining to Lie broach of personal 
information. One common provision in the recently-introduced legislation is the report of 
security breaches to affected persons. According fo NCSL, these provisions are being 
considered in Arizona, Colorado, Georgia, Idaho, lllincls, Indiana, Minnesota. Missouri, Montana, 
New Jersey, New York, Ohio. Oregon, Rhode Island, Tennessee, Texas Virginia, Washington, 
and West Virginia.8 We provide a copy of NCSL's compilation of breach of information legislation 
as Attachment D.

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.

s Todd R. Weiss, ‘State Officials Push ChoicePoInt on ID Theft Notifications,- Computerworid, February 18, 2005, 
available on the Internet at ht1p:/Mww.computerworid.com/pnntthls/2005/0,4814,99886,OO.html

* California, which already has provisions for notification of affected persons, is considering additional breach of 
personal Information legislation.
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D ecem ber 16, 2004

Federal Trade Com m ission 
600 Pennsylvania Ave. NW  
W ashington, DC 20580

Re: Request for investigation into data broker products for compliance with the FairCredit Reporting Act
Dear Com m issioners,

In recent years, there has been an explosion in the creation and use o f  dossiers o f  personal information to 
evaluate individuals. Som e o f  these dossiers, known as "data products," in the information brokerage 
industry, are designed to be sold so that they avoid triggering the provisions o f Fair Credit Reporting Act 
o f  1970 (FCRA), a landm ark law that ensures that compilations o f  personal information used for many 
d ifferent purposes are accurate, correctable, fairly collected. Additionally, the FCRA mandates that 
inform ation collectors be accountable for their practices.

Com m ercial data broker ChoicePoint, for instance, is selling data products that are used by law 
enforcem ent, governm ent, and the private sector to make important decisions about people. ChoicePoint,
111 one o f  the largest data aggregation companies, became independen* from Equifax, a leading U.S. credit 
rating agency, in 1997.(2] ChoicePoint has bought more than 40 companies and competitors, and obtains
40,000 new public records daily for its database o f  more than 19 billion records.[3] Choicepoint contracts 
with about 35 federal agencies to supply data.[4]The company's slogan is "Smarter Decisions. Safer 
W orld." However, decisions cannot be smarter, and we cannot be safer, if  these new data products are not 
subject to the basic fairness requirem ents incorporated in the FCRA.

In 1970, Congress passed the FCRA in response to a litany o f  problems and complaints about credit 
reporting agencies., 5] The opening o f the FCRA states:

The Congress m akes the following findings:

(1) The banking system is dependent upon fair and accurate credit reporting. Inaccurate credit 
reports directly im pair the efficiency o f  the banking system, and unfair credit reporting 
m ethods undem iine the public confidence which is essential to the continued functioning o f 
the banking system.

(2) An elaborate m echanism  has been developed for investigating and evaluating the credit 
worthiness, credit standing, credit capacity, character, and general reputation o f  consumers.

(3) Consum er reporting agencies have assumed a vital role in assembling and evaluating 
consum er credit and other information on consumers.

(4) There is a need to insure tnat consumer reporting agencies exercise their grave 
responsibilities with fairness, impartiality, and a respect for the consumer's right to privacy.

15 U.S.C. § 1681(a) (1970).

A m ericans face a return to the pre-FCRA era i f  companies like C’ icePoint can amass dossiers on

http://w w w .epic.org/privacy/choicepoint/fcraltrl2.l6.04.htm l
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A m ericans without com pliance with any regime o f  Fair Information Practices. That era was m arked by 
unaccountable data com panies that reported inaccurate, falsified, and irrelevant inform ation on Am ericans, 
som etim es deliberately to drive up the prices o f  insurance or credit.(6] To som e extent, this pre-FCRA 
area has returned. For instance, erroneous ChoicePoint data sold without the FC R A ’s protections were 
relied upon in Florida to cleanse voting registration rolls o f  felons prior to the 2000 election, resulting in 
the disenfranchisem ent o f  thousands o f  eligible voters.[7]

In an appendix to this letter, we explain ChoicePoint's business activities.! 8J Choic .-Point sells a num ber 
o f  FCRA products in the em ploym ent screening, tenant screening, and crim inal background check fields. 
But the company also sells two products, "AutoTrackXP" and "Custom er Identification Program s" outside 
o f  the FCRA's protections. AutoTrackX P is a database o f  17 billion records that includes Social Security 
Num ber, addresses, property and vehicle information, and other inform ation.[9] The com pany's anti-fraud 
"Custom er Identification Program s" are a suite o f  date products that have been created in order to  verify 
the identity and perform  background checks on individuals w ho open new financial services accounts.
[ 10] From its description, Custom er Identification Programs appears to be an A utoTrackX P report with 
additional identity verification services.

These two products are sold to financial institutions, m em bers o f  the public (private investigators, law 
firms, etc.) and to law enforcem ent agencies. These are the sam e institutions which rely on credit reports 
and investigative consum er reports, but these new  products are sold outs»de the protections o f the FCRA, 
yet are often used for related (and som etim es identical) purposes.

It is difficult to determ ine what sources ChoicePoint used to create A utoTrackX P and Custom er 
Identification Programs. However, both o f  these non-FCRA products have sim ilat data elem ents and 
descriptions as ChoicePoint's FCRA products. The sim ilarities between the information in an 
AutoTrackXP report and the com pany's FCRA products is striking; it suggests that A utoTrackX ’’ was 
generated from FCRA sources.! 11 ]

Under a well-developed line o f  cases, courts interpreting the FCRA have held that if  a data product 
originates from a consum er report database, the product rem ains protected by the FCRA. For instance, the 
D.C. Circuit held in Trans Union v. FTC that m arketing lists draw n from a credit reporting agency's m aster 
databases were "credit reports" for purposes o f  the FCRA.f 12]

If  ChoicePoint had created AutoTrackX P or its Custom er Identification Program s from FCRA sources, the 
products should be considered "consum er reports" for purposes o f  the FCRA. Consum ers could exercise a 
series o f  important rights with respect to their ChoicePt int reports that are not currently available. Only 
the FTC can determine the "inform ation flows" or sources o f  data used by ChoicePoint, and whether the 
company has leaked data from the FCRA products to AutoTrackXP and Custom er Identification 
Programs. We urge the Com m ission to engage in this inquiry.

Even if  these products are not consum er reports for purposes o f  the FCRA, it is incum bent on the FTC to 
analyze them and m ake recom m endations to Congress concerning possible expansion o f  the FCRA. If 
these products are found nor o be within the FCRA, the FTC should recom mend to Congress to expand 
the scope of the Act.

Many o f  the public policy purposes underlying the FCRA are being circum vented by data brokers who 
have artfully constructed databases to avoid the Act's provisions. For instance, the use o f  data products for 
voter registration list cleansing implicates the most important right in a dem ocracy— access to the polls. If 
such a use is not covered by the FCRA, this creates an absurd consequence. Som eone denied access to a 
credit card would enjoy access, correction, and other FCRA rights, while another person denied access to 
the voting polls would have no federal information privacy rights.

Other absurd consequences em erge from this end-run around the protections o f  the FCRA. Although the
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