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House Judiciary Committee

Memorandum

To: Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

D ate: March 22, 2005

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 24-LS0344M,
HB 92, incorporating the attached amendment. The bill was passed out of committee today.

If you have any questions, please call me at 4990.
Thank you!

The information attached to this memo is CONFIDENTIAL an/or privileged. It is intended to be reviewed initially by
only the individual named above. If the reader of this Memorandum is not the intended recipient or a representative of the
f ;1 recipient, you are hereby notified that any review, dissemination, or copying of the information contained herein is
irch.bited. If you have received this in error, please immediately notify the sender by telephone and return this to the

s<\ tier at the above address.
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IOUSE COMMITTEE REPa

(1)
Date Referred to Committez: Appiillib§ 22005 FURTHER REFERRALS:

Date of Committee Actionft

The JUDICIARY Committee considered: HB 92

HOUSE BILL NO. 92 UNIVERSITY OF ALASKA AND CORPORATIONS

"An Act relating to the purchase of interests in corporations, including limited liability compares, by the
University of Alaska."

Recommends it be replaced with [ JHCS or [RI CS for
For Senate Bills with new title: [ ] Technical Title [ ] New Title: HCR [ J Same Title ty<J New Title

[ ] attach amendments
[ ] add new referral to. Committee
[ ] Letter of Intent Committee

Listof NEW FISCAL NOTES PREVIOUS 11SCAL NOTES

Abbrev
for +Assigned by ChiefClerk's Office

Depis.: List by Dept(s): ¢FEN# Fiscal Indet. Zero

ADM UA, 1

List by Dept(s): FN# Fiscal Indet. Zero
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Date Referred to Committee: January 21,2005 FURTHER REFERRALS:

Date of Committee Action: JX Apr—Z&E?S-
The HOUSE SPECIAL COMMITTEE ON EDUCATION considered: HB 92

HOUSE BILL NO. 92 UNIVERSITY OF ALASKA AND CORPORATIONS

"An Act relating to the purchase of interests in corporations, including limited liability companies, by the
University of Alaska."

Recommends it be replaced with [ JHCS or | 1CS for 9 2 (M u_ )
For Senate Bills with new title: [ ] Technical Title [ ] New Title: HCR [ ]1Same Title [*N ew Title

[ ] attach amendments
[ 1 add new referral to Committee
[ ] Letter of Intent Committee
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2005 LEGISLATIVE SESSION Bill Version: CSHB 92(EDU)
(H) Publish Date: 4/18/05
Revision Date.".'ime (Note if correction): Dept. Affected: University of Alaska
itle University of Alaska and Corporations 'RDU
Component
Sponsor Representative Kelly

Requester Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2010 FY 2011
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

TOTAL OPERATING
CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type~Do not abDreviate)

TOTAL

Estimate of any current year (FY2005) cost:
Mark this box ( X) if funding for this bill is included in the Governor s FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The bill limits the universitys' legal liability to the amount Ihat the university invested into a separate

corporation for the purpose of advancing the public purpose of the university. This bill would create no
additional cost for the University.

Phone 450-8191
Date/Time 4/15/05 1:53 PM

Date 4/15/2005CS

Prepared by. Pat Pitney
Division University of Alaska

Approved by: Pat pitney
Agency University of Alaska

(Revised 12/2003 0MB) Pagelo0f_1 _



SPIN-OFF COMPANY MODELS FOR UNIVERSITIES: Hands Off, Hands On, or Lp-to-
Your-Neck

Prepared by:
K. Diane McLean
Director, Intellectual Property & Licensing
Deputy Director, O ffice of Sponsored Programs
University of Alaska Fairbanks

Universities that are able to accept equity in start-up businesses, usually accept the equity in lieu
of up-front licensing fees. Most universities have policies dictating whether or not the university
will accept a seat on the start-up's board and define triggers are for stock divestiture. Many
universities try to hold the stock for as short a time as is reasonable. The desired technology is
licensed to the start-up for reasonable commercial terms. Sometimes the inventing faculty
member is given a leave of absence during the new business' startup phase. Agreements are often

made that allow the start-up access to university facilities.

There are typically three approaches used by universities to spin-off companies: Hands Off (U.
of Washington uses this one.), Hands On, or the Up-to-Your-Neck approach. The Hands

off Approach requires the faculty member to develop his/her own business plan, find venture
funding and pay all other start-up costs. The university negotiates with a representative of the
company (not the faculty member to avoid conflict of interest) for the technology license.
Typically, the deal has a low or no up-front fee that is balanced by higher than usual royalties
down the road and the university receiving equity in lieu of the up-front money. In that case, the
university's costs are the patenting and maintenance fee payments while waiting on a royalty

stream to begin.

With the Hands on Approach the university may review the faculty member's business plan, go
with them to help acquire venture capital, and maybe provide a little funding. Otherwise it would

be the same as the Hands Off Approach.

With the Up-to-Your-Neck approach the university puts together the business management team
or provides a business incubator. The university provides substantial funding and other start-up

support for the business.

Typically universities that regularly enter into start-ups or have ownership in other corporations
use a research foundation/corporation as the intermediary. These foundations come in all sorts of
flavors. Some universities run all their research awards through the foundation. Others use the
foundation to handle IP, development and entrepreneurial activities, etc.

Universities that handle start-ups thoughtfully arid well attract high energy, innovative faculty
who, in turn, attract top-notch students. (Students often tend to settle near communities where
they attended school.) Start-ups can provide training grounds for students and valuable
collaborators for university faculty, as well as economic development opportunities. There are a

number of successful models for handling start-ups.
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Solutions in Governors'
State of the State Messages
Bridge Party Lines

By Laurie Clewett

cconding to the pundits, the
United State: > a nation divided:
it's the ‘reds” versuj the "blues";
the tax-and-spend. big-govem-
ment liberals versus tf a lax-
cuttin.’j, ;mall-govemmei t

conservatives.

The reality, however is that governing jr. the 2ist
century— e? * daily governing at the state level—
requires leaders who are willing to let go of traditional
stereotypes in order to help move their communities
forward. Despite some ideological differences, the
nation's governors— Democrats and Republicans
alike— face similar challenges as they try to adapt state
government to the realities of a rapidly changing
world. And, to a la'ge extent they are turning to

similar strategies and solutions.
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DIVISION OF LEGAL AND RESEARCH SERVICES
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(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
ueliveries to: 129 6th St., Rm. 329

Mail Stop 3101
MEMORANDI'M January 13, 2005

SUBJECT: Bill relating to University of Alaska's relationships with other
corporations (Work Oruer No. 24-LS0344YA)

TO: Representative Mike Kelly
Attn: Heath
FROM Theresa Bannister

Legislative Counsel

This memo accompanies the bill described above.

1. Issues. I have not found any obvious constitutional problems with the bill's provisions
as long as the purchase of the shares or the membership is for a public puipose of the
University (as required in the bill). Under art. I1X, sec. 6, of the state's constitution, public
money may only be transferred for a public purpose. Whether a public purpose is being
served must be decided as each case arises and in the light of the particular facts and
circumstances of each case.1 And the test for public purpose depends on the character of
the use to which the property will be put, not on the nature of the entity that will handle
the property.2 With regard to for-profit corporations, purchasing shares as an investment
may serve the public purpose of preserving and increasing state money, but purchasing
shares to achieve a commercial purpose of the corporation could be questionable unless
the commercial purpose also achieved a public purpose.

Th bill handles the potential conflict with other statutes causes by limiting the
University's liability by removing the applicability of those statutes. This is done by the

"notwithstanding™ clause.

2. Corporations covered. The work order did not indicate which corporations it applies
With regard to for-profit corporations, did you have

to beyond the two broad categories.
With regard to

in mind corporations from other states or limited liability companies?
nonprofit corporations, did you have in mind corporations from other states, and did you
want the corporation to be qualified as a nonprofit corporation under federal tax laws?

If I can be of further assistance, please advise.

TLB.med
05-027.med

Enclosure

1DeArmond v. Alaska State Dev. Corp.. 376 P.2d 717, 721 (Alaska 1962).
2See Lien v. City of Ketchikan. 383 P.2d 721, 722 (Alaska 1963).
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April 11,2005

The Honorable Mark Neuman
Chair, House Education Committee
House ofRepresencatives, State Capitol

Juneau, Alaska 99801-1182

Dear Representative Neuman:

Thank you for hearing HB 92 in committee last week. | understand y™>uhave some concerns regarding
this bill and have asked how importantit is to the university.

Actually, this bill is very important, particularly in light ofthe univen ity’s reenergized mission to make
research a viable industry in Alaska. | an sure you are aware ofthe r xent successes UA has had in
attracting outside private and public money to the state. In fact, research now provides Alaska with over

2,300 job9 and an $80 million per year payroll.

Outside entities are beginning to recognize the unique advantages Alrjska possesses for a myriad of
research interest DA is seeing rapid growth in research dollars far a eiything from biomedical research

to electronic miniaturization.

Research is often an entrepreneurial enterprise and researchers throughout the United States are often
given the opportunity to profit from their area of expertise. Universities often join with their faculty to
help incubate potential enterprises that may come from the intellectual endeavors of their researchers.
Unfortunately, Alaska’s indemnity laws are cumbersome in this regarji and it would leave the university
over exposed to law suits for those who may be in search ofdeep pockets.

I was told there were questions in committee regarding safeguards to ceep die university from entering
into unwise investments. This is an excellent point, and | would like o assure you that any investments
die university makes must pass approval from the sponsoring campus tbe univerrty president, and the
eleven member board ofregents who deliberate through a public proc :ss

| believe this bill is clearly in the best interest ofthe state of Alaska e: pecially as we move closer to the
exciting economic opportunities of the 21* century. Thatis why I respectfully requestyour support for

Representative Kelly's bill.

Sincerely,

:R. Hamilton
sident

MRH/pc

co: Representative MDce Kelly
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MEMORANDUM

DATE: 6 April 2005

TO: House Education Committee, Chair Mark Neuman

FROM: Craig Dorman, Vice President for Research and Academic Affairs,
University of Alaska Statewide System

RE: Comments re HB92 from

Thank you for the opportunity to testify briefly last evening on the proposed
change to AS 14.40.458, University Corporate Relations. Per your request, | will

briefly reiterate my points:

The authorization requested is limited to ownership of stock, or membership in a
corporation, that would “advance the mission of the University of Alaska,
pursuant to the policies of the Board of Regents”. Thus, such ownership or
membership would be undertaken only to advance the instructional and research
responsibilities of the university, and not principally as a money-making

enterprise.

The motivation for participation in ownership of a corporation derives basically
from PL- 96-517 of 1980 (and amendments in PL 98-620 of 1984), commonly
referred to as the Bayh-Dole Act. This Act permits universities to elect
ownership of inventions made under federal funding, and to become directly
involved in the commercialization process. In the quarter century since its
enactment, this Act has fundamentally changed university-industrial
relationships, and has resulted in the introduction of many new technologies into
public use. While there are a variety of ways that universities can transfer their
technology to industry, the incubation of new small businesses has proven very
successful in enhancing local, state and national economic development,
particularly in the vicinity of university campuses. As part of that incubation
process, universities may encourage and even assist their faculty to take an
equity interest in bringing one of their inventions or ideas into public use; and
since under Bayh-Dole the ownership of the invention accures to the university
(wit™ sharing rights as detailed in the testimony of Judge Greene), universities
may (and many do) elect to invest their non-general fund resources to encourage
such activity. AIl such arrangements are conducted as business arrangements
with full review by University General Counsel, and the proposed provision in
AS 14.40 seeks to limit the University’s liability to the obligations specified in

those agreements.

The university is seeking this provision at this time because of recently enhanced
emphasis on support of state needs, and in particular our interest in supporting
diversified economic development in the state. As | have stated in earlier
testimony to the House and Senate Finance Committees, nationally, industry
conducts 70% of R&D, and universities conduct 14%. In Alaska, UA conducts



55% of R&D. and industries only 10%. This disparity suggests the need for even
greater diligence on the part of UA than is typical for universities, in taking an
active role in the development and incubation of new business. Recent actions to
this end include both external and internal reviews of our technology transfer
procedures, the formation of the Business Enterprise Institute (BEI) at the
College of Business and Public Policy at UAA, the establishment of the Office of
Electronic Miniaturization and search for a Vice Chancellor for Research and
Economic Development at UAF, and UAF collaboration with local groups in
Fairbanks in the establishment of the “NanookTech Technology Accelerator”.

BEI and NanookTech are examples of entities that may evolve into non-profit
corporations in which the university may wish to participate. As with stock
ownership, the intent of the proposed change to AS 14.40 is to limit the
university’s liability to those obligations to which it explicitly agrees as a
condition of its membership. Another example, which | briefly mentioned during
my oral testimony, is the Alaska Ocean Observing System (AOOS), one of a
number of such regional systems around the U.S., as recommended by the U.S.
Commission on Ocean Policy. AOQOS is designed to support safety of life at sea,
improved weather forecasting, fisheries, and safety of marine transportation, and
the University has played a leading role in its establishment and development.
As AOOS and the associated national associations and federal funding
mechanisms mature, it will likely become a 501(c)(3) corporation, and again the
University would like to be able to continue to participate without the fear of
liability reaching beyond its explicit obligations as a member.



SPECIALCOMMITTEE ON EDUCATION
REP. NEUMAN, CHAIR

CONTINUED TESTIMONY OF MARY E. GREENE
ASSOCIATE GENERAL COUNSEL
UNIVERSITY OF ALASKA

lappreciate the opportunity to present a fuller explanation of some of the questions posed
by members to me during the meeting held April 5, 2005, at 5:30 p.m.

One of the questions raised concerned why the University of Alaska should be treated
differently than other corporations. There are several reasons. First, unlike most
corporations, the University is a constitutional coiporation created in Article VI, section
2 of the Alaska Constitution. That makes the University a part of the state unlike other
corporations. The property of the State and me University is owned by the people of
Alaska, not by a few shareholders. The University’s mission is to serve the public
interest, not provide dividends to investors like other corporations. Public money and
public assets would be tapped if a plaintiff was able to pierce the corporate veil and reach
University assets in addition to the money the University invested as a shareholder.

The effort of the University to avoid potential liability beyond those funds it voluntarily
invests in a corporation is very much like the state’s actions when it creates a state
corporation or authority and refuses to pledge the credit of the state. That says to
creditors of the authority or state corporation that they can only look to the assets the
legislature has placed in the authority or corporation to pay the debts of the authority or
corporation. The legislature has frequently used this tool to protect state assets while at
the same time promote economic development or create a service that serves the public
interest. For example, the legislature refused to pledge the credit of the state in the
creation of the Alaska Railroad Coiporation (AS 42.40.690), the Alaska Housing Finance
Corporation (AS 18.56.170), corporations organized under the Business and Industrial
Development Corporation Act (AS 10.10.190), the Alaska Student Loan Corporation
(AS 14.42.260), the Alaska Medical Facility Authority (AS 18.26.150), Regional
Electrical Authorities (AS 18.57.110), the Knik Arm Bridge and Toll Authority (bonds)
(AS 19.75.241), state and municipal port authorities (AS 29.35.640), Regional Resource
Development Authorities (bonds) (AS 30.13.090), Adak Reuse Authority (bonds) (AS
30.17.240), the Alaska Natural Gas Development Authority (AS 41.41.400), Alaska
Energy Authority (bonds) (AS 44.83.130), the Alaska Municipal Bond Bank Authority
(bonds and notes) (AS 44.85.130), and the Alaska Industrial Development and Export
Authority (bonds) (AS 44.88.120). HB 92, if enacted, would do no more for University
investments than the legislature has done is these instances. It would allow the
University to voluntarily invest funds where the Board of Regents authorizes the
investment AND the investment advances a public purpose. Those voluntarily invested
funds would, of course, not be protected. They wouid be available for the payment of the
corporation’s debts. But a clever plaintiff would not be able to go beyond that



corporation’s assets to the other assets of the University. That is, the University would
not have to pledge its credit by investing in a project that advances a public purpose.

If granted this protection, the University could help its faculty develop their research
ideas into marketable goods and promote the economic development of Alaska. It could
participate in worthwhile non-profit corporations that meet a public purpose. It could do
so without risking the public’s money that is invested in the University.

Thank you.
Mary E. Greene
Associate General Counsel



UNIVERSITY OF ALASKA

RULES REGARDING PATENTS

How patents and royalties are allocated depends on whether the inventor belongs to a
union and how the invention was created, i.e., with University resources, independently,
or with University sponsorship. This summarizes the various rules.

United Academics members:
For a faculty member who is a member of the United Academics union (almost all

faculty researchers in the University fall within this category):

» If the faculty member creates the invention independently without use of
University resources or time, the faculty member will own the patent and has the
right to determine the disposition of the invention and the royalties paid. The
faculty member and the President may agree that the patent may be pursued by
the University and the net proceeds shared

e If the faculty has used University support in creating the invention, the patent
belongs to the University and the net proceeds after deduction of expenses to
obtain the patent and to market the invention are shared under this formula:

Total Net Proceeds  To Inventor To department To UA
First $10,000 100% 0 0
$10,001-19,999 80% 20% 0
$20,000-250,000 40% 25% 35%
$250,000 + 20% 20% 60%

ACCFT members and UA staff:
The rules for patent ownership for faculty members of the ACCFT union and University

staff employees follow:

* If the faculty member or employee creates the invention independently of the
University, the creator owns the patent.

. If there is use of University resources or grant funds and contracts obtained by
the University, the patent is owned by the University. The royalties for the
patents owned by the University are shared with the inventor under this formula:

Total Net Royalty Per Inventor's University
Invention Share Share
First $10,000 100% 0%

>$10,000 50% 50%



Exceptions:

The University may not share the proceeds under either formula if there are restrictions
placed on the money that was used to create the invention, such as requirements of grants

or third party contracts.
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THE FIRST TWO DECADES OF THE BAYH-DOLE ACT AS PUBLIC POLICY

by Howard W. Bremer.
November 11, 2001

At the outset it is interesting to note that the length of time the Bayh-Dole Act
has been in effect is now the approximate time that it took to achieve its

passage.

This presentation is given in the context of a plaque affixed near the entrance to
the National Archives in Washington, D.C. The plaque reads:

"the heritage of the past is the seed that brings forth the harvest of all the future"

Today, we are witnessing 20 years of living with the Bayh-Dole Act and, |
believe, can truly celebrate the technology transfer harvest that sprang from the
seeds of efforts to revise government patent policies.

Whereas, technology transfer, as we know it today was little understood or
practiced 20 years ago, it is now a recognized profession both within and
outside of the university community. Of all the controversial subjects which have
been addressed by members of Congress and discussed by newspaper editors
and columnists over the years none appears to be less understood than the
allocation and disposition of rights to inventions arising from government-funded
research and development. In addition, the U.S. patent system has always
seemed to be mysterious to the lay public as well as its duly elected
representatives. In the words of Howard Markey, Chief Judge of the Court of
Appeals for the Federal Circuit ...."no institution has done so much for so many
with so little public and judicial understanding as has the American patent
system." That dichotomy on disposition of rights to invention- and the lack of
understanding of the operation and contribution of the patent system to the

benefit of the public persists today.
What were the origins of technology transfer and the Bayh-Dole Act?

PRESENTATION TO NATIONAL ASSOCIATION OF STATE UNIVERSITIES
AND LAND GRANT COLLEGES
Nov. 11,2001
Washington, D.C.

I. Concept

Technology Transfer— the transfer of research results from universities to the
commercial sector— is closely linked to fundamental research activities in United

States universities, and, now, globally.

The concept is said to have its origin in a report entitled “Science— The Endless
Frontier" which was written by Vannevar Bush for the President of the United
States in 1945. At that time the success of various projects had demonstrated
the importance of university-conducted research to the national defense effort.

http://www.nasulgc.org/COTT/Bayh-Dohl/Bremer_speech.htm
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Vannevar Bush, however, recognized the value of university research as a
means for enhancing the economy by increasing the flow of knowledge to be
used by industry through support of basic science.

Dr. Bush’s report became instrumental in providing a substantial and continuing
increase in funding of basic research by the federal government. It stimulated
the formation of the National Institutes of Health (NIH), the National Science
Foundation (NSF), and the Office of Naval Research (ONR). Because of the
success of these and other governmental agencies in utilizing universities to
conduct research, the funding of basic research is now considered to be a vital

role of the federal government.

Il. Technology Transfer Defined

Long before the Vannevar Bush concept, but without federal support for their
research efforts, United States universities had been engaged in the transfer of
technology, although that specific term may not have been applied to their

activities.

Their greatest technology transfer efforts have probably been expended in
preparing papers on research results for publication in scientific journals.
Another area involves the activities of the Extension Services, particularly the
Agricultural Extension Services, which communicates a great variety of useful
information, largely . 'chnical, but also in social and economic fields, to many

users, both rural and urban.

Another area of communication of information lies in the continuing education
programs, e.g. in law, medicine, pharmacy, engineering, to keep professionals
in those fields abreast of the latest developments.

Technical consultantships provide technology transfer in both directions— the
consultant imparts information to whomever is engaging him while the
consultant, in turn, can expect some professional enrichment from that activity.

Still another means for transferring technology is by making a tangible product
of research available to others with or without a view toward commercialization.
For example, seedling plants for propagation by others, appropriate fragments
of tissue for tissue culture, cell lines, hybridomas, and seeds as well as
mechanical or electronic prototypes and computer programs.

Thus, technology transfer occurs in many ways— through writings, the simple
spoken word, the physical transfer of a tangible product of research or through
the relative complexity of an intellectual property licensing program.

Although all of these forms of technology transfer have been and are being
practiced today in the university sector in the United States and now many other
countries the focus of this presentation is upon the transfer of technology as
represented by the transfer of a property right as the result of ownership of the
intellectual property generated during the conduct of research. Such ownership
may be manifested by patents, copyrights, trademarks, trade secrets or a
proprietary right in the tangible products of research.

lll. Intellectual Property

A. Constitutional Basis

The fundamental basis for the university technology transfer programs in the

http://www.nasulgc.org/COTT/Bayh-Dohl/Bremer_speech.htm
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United States lies in the Constitution of the United States in the language of
Article 1, Section 8 of that document:

The Congress shall have Power— To
promote the Progress of Science and
useful arts, by securing for limited
Times to Authors and Inventors the
exclusive Right to their respecting
Writings and Discoveries."

Under this specific power the present patent statute, Title 35 of the United
States Code (35 U.S.C.) was enacted. It is significant that the face of a U.S.
patent document contains the following statement:

"— these Letters Patent are to grant
unto the said claimant(s)— the right to
exclude others from making, using, or
selling the said invention throughout
the United States."

and that 35 U.S.C. 261 characterises this right to exclude as a property right.
The technology transfer function is in great pa t based upon the recognition of
and the specific provision for that very special property right.

B. Nature of University Research

The universities were, of course, organized as teaching institutions with any
research conducted being directed to that end. Little thought or impetus was
given to the transfer of the results of that research to the public other than
through the academically acceptable route of publication in scientific journals. In
fact, a researcher who accepted corporate support was thought by his academic
colleagues to have been diverted from his basic research to serve corporate
interests. The perception then was because the researcher had accepted
corporate money his research would no longer be directed to the seeking of new
knowledge but by the money-driven need to solve current problems in the real
world, even to the development of products and processes to a market-ready
condition.

That was the prevailing attitude at the University of Wisconsin when, in 1924, it
was suggested that a plan be developed to make use of patentable inventions
generated by faculty members which would:

(1) protect the intellectual property of the individual taking out the
patent;

(2) insure proper use of the patent; and at the same time

(3) bring financial help to the University to aid in its further
research efforts.

The fears that the implementation of such a plan would divert the university
researcher from his basic research did not materialize. There was no great rush
toward patenting; there was no mass movement toward applied research tied
directly to product development; nor was there any pronounced change in the
researchers’ attitudes. University research then, as now, remained essentially
basic in character and directed primarily to the seeking of new knowledge.

The generation of inventions is almost never the main objective of basic
research. If inventions do flow from that research activity, it is a largely fortuitous
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happening that takes place because the researcher, or perhaps, an associate,
has the ability to see some special relationship between his scholarly work
product and the public need. It is from the recognition of this connection, which
can convert a discovery or invention into a patentable invention, that innovation

arises.

It was not too many years ago that there was little appreciation of the value of
intellectual property generated during the course of research be .ig conducted
on the university campus or of the value of that intellectual property to the
university if properly transferred to the private sector for development and
marketing through appropriate arrangements. In fact, on numbers of campuses
those activities would have even been unwelcome as an incursion into
academic pursuits as was the early experience at Wisconsin. Nevertheless,
prior to the legislative initiatives under which, today, most universities engage in
the protection and licensing of intellectual property, several universities and
organizations carried out such practices with the attendant opportunity to
generate funds to aid in supporting research effo-ts. Prominent among such
institutions were the University of California, lowa Sate University, Battelle
Development Corporation, Research Corporation, which represented a number
of univers ities and the University of Wisconsin through its patent management
organizaton the Wisconsin Alumni Research Foundation established in 1925.

C. The Government Vector

During the early history of the United States very little technical development
work was done by the Government and therefore, as a practical matter, the
question of the Government owning a patent never arose. Gradually, federal
agencies begun to undertake the practice! kind of development work which led
to inventions. Since prior tc World War Il almost all Government-financed
research and development work was conducted in federal laboratories by full-
time Government employees, there was a small but recurring problem of what to
do with inventions resulting from such work— inventions which, if made by
private parties, would have become the subject of patent applications.

This situation changed rapidly during and after World War Il when the
technol.gical demands imposed by more and more sophisticated military
requirements, as well as the increasing complexity of support services, made it
quickly evident that there were not sufficient resources within the Government to
undertake .dl the scientific projects necessary to a winning war effort. The
absolute necessity to utilize the best technical ability available, regardless of its
locus, spawned a rapid proliferation of Government-sponsored and -funded
research and development contracts.

The proper disposition of rights to patents resulting from this work was
theoretically as important then as now but was never seriously addressed as a

major problem because of the exigencies of wartime needs.

The basic issue was whether the Government should always take the
commercial rights to patentable inventions generated under a Government-
sponsored contract or from Government-funded research or whether such rights
would be better left with the contractor or grant recipient to permit utilizing the
patent system for transferring the technology developed to the public sector for

its use and benefit.

Post World War |l the rapid technological strides made under the impetus of a
wartime fooling and the obvious necessity for continuing technological
superiority, at least in defense-oriented efforts, made it imperative to continue to
provide public support for science. Nor was this support limited to the military.
For example, in 1950 Congress finally provided an annual budget of $15 million
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for the National Science Foundation to conduct basic scientific research at
universities.

During this same period, hundreds of millions of dollars were appropriated by
the Government in the area of medical research in the beginnings of an all-out

attack on disease.

With the rapid expansion of scientific projects being undertaken and supported
by the Government, the samo shortage of technical ability and facilities
continued to prevail as had been experienced under the pressures of Wcrld War

Il. Since the Government could not do all the necessary work in its own facilities,

qualified private companies, universities and nonprofit organizations were
sought out to perform many of the programs through contractual arrangements.
In each arrangement, the same old problem of ownership of patent rights
existed but was seldom, if ever, directly addressed. In the case of universities
and other non-profit organizations, few were engaged at the time in patenting
the results of research and in technology transfer activities. Since one of the
prime objectives of such an institution was to support its respective research
efforts and since the government was a ready source of funds for supporting
such efforts, the prevailing attitude was simply to accept the readily available
government support with little thought being given to the underlying property
rights and the value of those rights in the long term.

The Government itself had not developed a uniform patent policy for all of its
agencies regarding the disposition of rights in intellectual property generated
during the course of research supported by those agencies. In fact, there was
no existing statutory authority which gave the agencies the right to hold patents
or license technology. Such acts were viewed as objectives of the agency
mission. Consequently, each governmental agency which supported a research
and/or development effort, through either or both of contractual or grant
arrangements, developed its own policy. The ultimate result was that many and
varied policies evolved to the point that there were some 26 different agency
policies. Also, since to support a given research project, funds from different
agencies were often co-mingled within universities, the most restrictive agency

policy became the controlling policy.

Operating under the various agency policies, the Government had accumulated
in its patent portfolio about 30,000 patents of which only about 5% had been
licensed to industry with an even smaller percentage reflected in products or
processes in commercial use. Thus, with the Government, as represented by its
agencies, adopting, in general, a non-exclusive licensing policy the experience
of licensing Government-owned patent had without question been one of non-
use of the technology. For example, in 1978 the National Aeronautics and
Space Administration (NASA) reported that through 1978 it had had 31,357
contractor inventions reported to it. Of those, title had been waived to the
contractor in 1,254 case.;, or less than 4%. The results of NASA's own licensing
program were said to have been disappointing representing a commercialization
rate of less man 1%. In contrast, the rate of commercialization of the waived
inventions was consistently in the 18-20% range. Therefore, the intended
benefits which were to flow to the public in the form of new products and
processes as a result of federal support of research both within the government
itself and in the university sector were left unrealized.

Moreover, under the agency policies then in place, Government ownership of a
patent was in a sense an anomaly. The patent system was created as an
incentive to invent, develop, and exploit new technology to promote science and
useful arts for the benefit of the public. When the government held title to those
many inventions under the policy that the inventions should be freely available
to all, much the same as if the invention had been disclosed in a publication, the
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patent system could not operate in the manr.er in which it was intended. The
incentive inherent in the right to exclude conferred upon the private owner of the
patent, and which is the inducement to development efforts necessary to the
marketing of new products or the use of new processes, was simply not
available. What is available to everyone is of interest to no one.

The ineffectiveness and inadvisability of such agency policies and their adverse
effect on the public benefit should have been apparent.

D. Government Policy—Move Towards Uniformity

In 1963, Jerome Weisnher, President Kennedy’s Science Advisor, recognized a
need for some guidelines to effect a more uniform Government policy toward
inventions and patents on a Government-wide basis. The results of Dr.
Weisner's study culminated in the Policy Statement issued on October 10,1963
by President Kennedy to establish Government-wide objectives and criteria,
subject to existing statutory requirements, for the allocation of rights to
inventions as between the Government and its contractors, which would best
serve the overall public interest while encouraging development and utilization

of the inventions.

The ensuing studies and experience culminated in the issuance of a revised

Statement of Government Patent Policy by President Nixon on August 23,1971.

The thrust of that statement was:

A single presumption of ownership of patont rights to
government-sponsored inventions either in the
government or its contractors is not a satisfactory
basis for government patent policy and, that a
flexible, government-wide policy best serves the
public interest.

The considerations basic to the Statement of Government Patent Policy were
the following:

(1) The Government expends large sums for the conduct of
research and development which results in a considerable number

of inventions and discoveries.

(?) The inventions in scientific and technological fields resulting
from work performed under Government contracts constitute a

valuable national resource.

(3) The use and practice of these inventions and discoveries
should stimulate inventors, meet the needs of the government,
recognize the equities of the contractor, and serve the public

interest.

(4) The public interest in a dynamic and effment economy requires
that efforts be made to encourage the expeditious development
and civilian use of these inventions. Both the need for incentives to
draw forth private initiatives to this end, and the need to promote
healthy competition in industry must be weighed in the disposition
of patent rights under government contracts. Where the contractor
acquires exclusive rights, he remains subject to the provisions of

the antitrust laws.

(5) The public interest is also served by sharing of benefits of
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Government-financed research and development with foreign
countries to a degree consistent with our international programs

and with the objectives of U.S. foreign policy.

(6) There is growing importance attaching to the acquisition r
foreign patent rights in furtherance of the interest of U.S. industry

and the Government.

(7) The prudent administration of Government research and
development calls for a Government-wide policy on the disposition
of inve *ions made under Government contracts. The policy must
recognize the need for flexibility to accommodate special

situations.

Although there is evidence that the guidelines did bring the patent practices of
the Agencies into greater harmony, divergent policies still existed and there was
a strong presumption, if not evidence, in terms of the transfer of technology to
the public sector, that the more restrictive the policy of the Agency, i.e. the more
an Agency was inclined to take title to inventions and patents generated under
its funding, the less was the likelihood that the technology would be transferred

for the public benefit.

e Institutional Patent Agreements

During the period from 1963 to 1971, while experience with the Weisner-
Kennedy effort was being gained, further efforts were being made to persuade
several federal agencies, specifically the Department of Health, Education and
Welfare (now Health and Human Services [HHS]) and the National Science
Foundation, to enter into Institutional Patent Agreements, (IPAs) with
universities. The policies of both of these agencies permitted a waiver of rights
to the inventions made with their funds (referred to as an 8.2(b) grant of greater
rights). However, on the very few occasions where such a waiver was granted, it
was under such restrictive provisions that it presented an unworkable basis for
transferring technology to the private sector. No commercial firm was willing,
under the conditions imposed under many of the waivers, to risk the expenditure

of the necessary development funds.

Subsequently, after five years of negotiation, the then Department of Health,
Education and Welfare, in 1968, issued its first new IPA to the University of
Wisconsin. This was followed in 1973, after another five years of effort, by an
Institutional Patent Agreement between the National Science Foundation and
the University of Wisconsin. The first ever of such agreements with that agency.

That evidence of not only the availability of an IPA, but that those two agencies
would actually grant them, appeared to provide some impetus to universities to
engage in the technology transfer business. Nevertheless, some of the
provisions of the IPAs available from those two agencies were unacceptable
under some universities’ policies, while many other governmental agencies still
clung tenaciously to the policy of taking title to all inventions made with funds

they had supplied.

Fundamental to the success of technology transfer under the IPAs was the
certainty that the universities would be the owner of the inventions made under
those agreements. That factor and, in addition, the ability of universities to grant
exclusive licenses were instrumental to the subsequent willingness of private
sector industry to engage in licensing arrangements with universities that had

IPAs.
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Although limited to two agencies, the NIH and NSF, the IPAs were not only
important as manifesting a change in the attitude of those agencies and
potential licensees but, more importantly, as establishing, through negotiation,
terms and provisions which were earned into and set the tone for the legislative
effort which resulted in the passage of Public Law 96-517, the Patent and
Trademark Law Amendments Act, in 1980 (the Bayh-Dole Act). In fact, that law
is often looked upon as a codification of the terms and provisions of the IPAs.

F. The Bayh-Dole Act

The passage of the Bayh-Dole Act was the reward for almost 20 years of effort
by the non-profit sector to stimulate the transfer of technology through the
vehicle of the patent system. It was the culmination of the many pieces of
legislation introduced over many years that had sought to establish a uniform
patent policy within the government. It should be considered a landmark piece
of legislation in that, after many false starts and unsuccessful efforts it was,

finally, a recognition by Congress:

(1) that imagination and creativity are truly a national resource;

(2) that the patent system is the vehicle which permits *he delivery
of that resource to the public;

(3) that placing the stewaroship of the results of basic research in
the hands of universities and small business is in the public
interest; and, significantly,

(4) that the existing federal patent policy was placing the nation in
peril during a time when intellectual property rights and innovation
were becoming the preferred currency in foreign affairs.

The most significant feature of the Bayh-Dole Act was that it changed the
presumption of title in and to any invention made in whole or in part with the use
of government-supplied funds from the government to the universities.

This was the final step in establishing the strong university-industry connection
which today exists in the United States.

It is also not universally recognized that the Bayh-Dole Act provided, for the very
first time, statutory authority for the Government to apply for, obtain and
maintain patents on inventions in both the United States and foreign countries
and to license those inventions on a non-exclusive, partially exclusive or
exclusive basis. Even where the government contractor (a university or other
non-profit entity or a small business) chooses to retain title to an invention under
the Bayh-Dole Act the government always receives an irrevocable royalty-free
license to practice such invention for governmental purposes. The government
also reserved march-in rights for non-performance. In the face of such
circumstances there is, in reality, a university-industry-government relationship.

IV. The Economic Climate

To more fully appreciate what has evolved through the sequence of events
which has been enumerated, it must be kept in mind that through this period,
the economy of the country as a whole, as well as the economy of each state,
was and still is in transition. Today, universities operate in an economic climate

which:
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(1) is knowledge based— not capital based (although, without
question, availability of capital is a necessity);

(2) is entrepreneurially based— witness the large numbers of new
companies created in recent years:

(3) involves world markets— the international aspect of protection
for intellectual property generated through the research function
must be a consideration;

(4) reflects continuous and often radical technology changes;

(5) is becoming more decentralized— making state and local
options and initiatives more significant;

(6) is an economy of appropriateness not one of scale— i.e.,
merely increasing the size of a production plant will not necessarily
reduce the cost of product or increase its quality;

(7) is increasingly competitive on a global scale— witness the
advent of the European economic community and other

geographic economic blocks.

In view of this continually evolving economic climate, and since new products
arise from new fundamental ideas as well as from new applications of existing
technology, the necessity for supporting research is evident. However, support
of research is not enough. That support must be coupled with a creative
technology transfer capability because inventions are of little value to society
unless and until they are utilized by society. To quote Thomas Edison:

"The value of an idea lies
in the using of it.”

With the passage of the Bayh-Dole Act and, in the same year, the decision of
the United States Supreme Court in the Chakrabarty Case, which stood for the
proposition that merely because something was alive (in that case a bacterium)
it was not precluded from being patentable, along with the evolution of genetic
engineering concepts, the universities were literally propelled into an awareness
of the potential economic value of the technology that was being generated in

their research programs.

Because the government has been and still is the primary source of the funds
supporting the research effort at universities, the passage of the Bayh-Dole Act
permitted the universities to position themselves, through the establishment or
expansion of technology transfer capabilities, to transfer the technology
generated during the course of government-funded research to the public,
generally through the licensing of an industrial partner, for the public’'s use and

benefit— the transfer of a property right.

The patent system is the most viable means for accomplishing the vansfer of
technology since it offers protection to the intellectual property base while at the
same time providing an incentive to the industrial partner because of the right it
conveys to exclude other than the licensee from practicing the invention
patented. Consequently, full and careful consideration must be given to the
making of any policy which will affect the transfer of technology that has been
generated by government-funded research. In addition, careful consideration
must also be given to any proposed changes in patent laws including treaty
accommodations, which could adversely affect technology transfer capabilities.
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The most pertinent question to ask is:

In whose hands will the vestiture of
primary rights to inventions serve to
transfer the inventive technology most
quickly to the public for its use and
benefit?

In the U.S. the answer has been the university-private sector partnership.

In the United States five events, led by the passage of the Bayh-Dole Act,
reshaped government patent policies which, in turn, shaped university
technology transfer as we practice it today.

(1) The passage of the Bayh-Dole Act itself.

(2) The issuance in 1982 by the Office of Management and Budget
(OMB) policy guidance to federal agencies for implementing that

Act.

(3) The issuance of a Presidential Memorandum on Government
Policy under which federal agencies were directed to extend the
terms and provisions of the Bayh-Dole Act to all government

contractors.

(4) The amendment of the Bayh-Dole Act by Public Law 98-620 to
remove some politically-motivated restrictions on exclusive
licensing placed in the original Act (PL96-517).

(5) Publication of rulemaking by the Department of Commerce.
This did not occur until 1987.

Also in this same period, one should not overlook the establishment in 1982 of
the Court of Appeals for the Federal Circuit which, under the able leadership of
Chief Judge Howard Markey, gave further impetus to the value of patents and a
uniformity to their interpretation which put to rest the disparities which existed
among the Judicial Circuits and had led to forum shopping in patent litigation.

These events, led by the passage of the Bayh-Dole Act created the revolution in
university technology transfer.

That reshaping of government patent policies has had a highly significant effect
upon the academic sector because of the extensive federal support for research
carried out in that sector and particularly for basic research. The relative
amounts of research dollars in the university sector by source of those funds
and by the performers of that basic research presents an interesting contrast.

(double-click on graphs to view enlarged versions)
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v. The Impact of the Bayh-Dole Act

How can the practical impact of the Bayh-Dole Act or. university technology
transfer be measured?

liisntiitjofis Il;t\in<! Iinh hnolo<n Iransli'/
Prosirauis Y\}/ S
[
The number of
' '>e institutions engaged
in technology transfer
efforts has increased
dramatically.

Since we are dealing for the most part with the transfer of technology from a
protected base, i.e., patents and other forms of intellectual property protection,
an obvious answer is to look at the change in the number of patents issued to
universities and other non-profit entities, e.g. teaching hospitals, since the
effective date of the Bayh-Dole Act in 1981.

In addition,
because more
institutions have
the technology
transfer programs,
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a greater number
of institutions are
receiving patents.
The growth and
trend lines are
evident. The
university sector
now receives about
3% of all Unitod
States origin
patents issued.

The real measure of technology transfer is not, of course, the number of patents
which the university sector holds, but the amount of technology represented in
and by those patents which has been transferred to the private sector for further
development into products and processes useful to mankind. In a study
conducted in 1989 among executives in various industries, it was shown that a
number of industries relied heavily on research conducted at universities for
new products or for shortening the time necessary to bring a product or process
into commercial use.

Although this was a
study published in
1989 there are no
indicators that this
reliance has changed.
In fact, with the down-
sizing in corporate
Amo. <ca it would not
be at all surprising
that there is greater
reliance on the
university sector.

What has been the licensing experience?
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Tho most recent

| .S. ( niviTsih JC jluM)if)i» Z-:iv licensing survey by

the Association of
University
Technology
Managers (AUTM)
shows a continuing
growth in patenting
and licensing
activities by the
university sector. At
the end of fiscal year
1999, the university
sector reported
almost 18,617 active
licenses or options.

*

N M. M

The patenting and
licensing activities are,
of course, based upon
the number of invention
disclosures received
and the patent
applications filed. The
invention disclosures
received have been
increasing every year
and in 1999 reached
12,324.

The numbe of new applications filed, as might be expected, have also
increased year-to year to a total of 5,545 new applications in 1999.

As a result of these patenting and licensing activities, university and hospital
(teaching hospitals usually connected with universities) have experienced
growing royalty income that reached 862 million dollars in 1999. For the most
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part these monies, after sharing with the inventor or inventor group, are utilized
to support further research within the university or hospital.

(.S. {iii\u>it\ X Hospital Ki»\allies

Another significant outgrowth of the university technology transfer programs are
the number of new start-up companies which have been formed that find their
basis in the technology generated during the course of basic research. The
most visible example of this phenomenon has been in the field of biotechnology.
In fact, the biotech industry evolved from basic university research. Since 1980
at least 2,922 new companies have been formed based on license from an
academic institution, including 344 reported formed in 1999. With universities
taking an equity position in such companies the potential for financial return over
and above a royalty stream is increased. Moreover, the start-up companies offer
the opportunity to enhance local or regional employment.

The impact of the Bayh-Dole Act is also seen in other indicators. For example,
believe that an excellent indicator which parallels the growth of the technology
transfer function in the university sector is the growth of the membership in the
Association of University Technology Managers (AUTM).

After the passage of
the Bayh-Dole Act,
and patrticularly after
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the effective date of
that Act in 1981,
there has been a
dramatic increase in
the number of
members to the
current
approximately
2700.

Growth in membership from overseas has also dramatically increased as
countries recognize the contributions that their universities can make modeled

on the United States experience.

Several things contributed to the success of the Bayh-Dole Act and the transfer
of technology under it.

(1) The continuing support for basic research by the federal
government,

(2) the ownership of the inventions by the universities as opposed
to the government,

(3) the inventor remains in the development picture, and

(4) the uniformity to handling of intellectual property generated
with federal support regardless of the federal agency from which

the support funds were obtained.

One important factor, which is often overlooked, is that the success was
achieved without cost to the taxpayer. In other words, no separate appropriation
of government funds was needed to establish or manage the effort. In fact, it
has been estimated that the economic benefits flowing from the universities’
licensing activities adds about $41 billion to the United States economy.
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Significant as that dollar amount is, it should not be overlooked that university
inventions, arising, as most of them do, from basic research, have led to many
products which have or exhibit the capability of saving lives or of improving the
lives, safety and health of the citizens of the United States and around the
world. In that context: their contribution to society is immeasurable.

VI, The Heritage of the Bayh-Dole Act

The Bayh-Dole Act can be given credit for focusing congressional interest on
intellectual property-oriented legislation. With that focus established, the years
since have seen many pieces of such legislation introduced. Some have
become law, most have not. Of these, the Federal Technology Transfer Act
(FTTA) of 1986 can be considered to have been a direct result of the Bayh-Dole
Act and experience by universities under it. The FTTA was intended to promote
the utilization of technology generated in government owned and operated
laboratories. The FTTA was built on certain fundamental principles.

(1) The federal government will continue to underwrite the cost of
much important basic research in scientifically promising areas
that takes place inthe United States.

(2) Transferring this research from the laboratory to the
marketplace is primarily the job of the private sector, with which
the federal government should not compete.

(3) The federal government can encourage the private sector to
undertake this effort by judicious reliance on market-oriented
incentives and protection of proprietary interests.

That the university sector has made a tangible contribution to the
competitiveness of the United States in a global market through the technology
transfer function cannot be denied. The seminal piece of legislation which made
that contribution possible was the Bayh-Dole Act. Without doubt, the objectives
of the Act has been realized. Through operation under that Act:

(1) Sr..oll business, which is frequently the test bed for embryonic
university technologies, has benefited to a very large extent;

(2) the government is comforted in knowing that taxpayer dollars,
which support the bulk of basic research in the university sector,
have lead to the development of products and the use of
processes that have advanced the quality of life for its citizens.

(3) industry can rely on a source of technology, data and
information and a pipeline of manpower which fulfills its needs and

feeds the production processes.

In sum, all sections of society enjoy both the protection ?nd benefits afforded
under the Bayh-Dole Act and its progeny. Moreover, academic institutions, after
the government, provide the second largest share of academic R & D support.
Because of the commingling of funds for the support of research the university
sector’s stake in the Bayh-Dole Act and operation under it is very direct.

We must understand that no matter how much money we spend on research
and development the findings are not going to benefit the public unless there
are suitable incentives to invest in commercialization. And because no one
knows Which venture will succeed, we must strive for a society and an
environment ruled by the faith that the guarantee of reasonable profits from risk-

http://www.nasulgc.org/COTT/Bayh-Dohl/Bremer_speech.htm 4/11/2005


http://www.nasuIgc.org/COTT/Bayh-Dohl/Bremer_speech.htm

atuwuviv «iiiWiliCi OYCCLII

taking will cl forth the endess streamof inventions, enterpriseand art
necessary 1o resolve soaety's pradas.

Inthe Bayh-Ddle Adt, Congress mecke a detemination thet privete (not
g)_/errner?ol\mrshpdlmerﬁms, notiveted by the progo _d%rmdd
nwould lead to nore efficent comreradization and distribution of federally
?;dedtedmlogy.
mmmhlﬁmn%@mwmm%mem_mm
gopartunities as well as the ddligetions it presenisto sector
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smpedar&)q?/asrteqsts . These are and will continue to be the
fundarmental buildng dods for the of the humen cadition
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Vannevar Bush held the following positions in government: Chairman, National Defense Research
Committee 1940; Direclor-Olfice of Scientific Research and Development 1941; Chairman-Joint Research
and Development Board 1946-47; Member-Research and Development Board of National Military

Establishment 1944-48

See Resume of U.S. Technology Policies—Dr. Botsy Ancker-Johnson-Les Nouvelles (Journal of the
Licensing Executives society) Dec. 1976. Vol. XI No. 4, P. 186; Statement before the National
Commission lor the Protection of Human Subjects of Biomedical and Behavioral Research, Dec. 11,1976.
(This latter document also contrasts the experience of universities in licensing patents owned by them
some or most of which may have resulted from research supported in whole or pari by Federal monies.)

Presidential Memorandum and Statement of Government Patent Policy (F.R. Vol. 28, No. 200, October
12, 1963).

Presidential Memorandum and Statement of Government Patent Policy (F.R. Vol. 66, No. 166, August 26,
1971).

For historical interest re Institutional Patent A -moments and early DHEW practice see Report to the
Congress on 'Problem Areas Affecting uselu,,,usj ol Results of Government-Sponsored Research in
Medicinal Chemistry’ by the Comptroller General of the United States, August 12, 1968.

P.L. 96-517, Patent and Trademark Amendments Act of 1980. This law amended Title 35 United States
Code by adding Chapter 18, Sections 200-212.

Diamond, Commissioner of Patents v. Chakrabarty, 206 USPO 193, U.S. Supreme Court. (A companion
case to Chakrabarty was In re Bergy [1950USPQ 344 (1977)] which held that ‘the tact that
nwoorganisms... are alive... is without legal significance for purposes of the patent law.' Certiorari was

granted lor both Bergy and Chakrabarty but Bergy was then dismissed as moot.)

§ 200. Policy and objective. ’Itis the policy and objective ol the congress to use the patent system to
promote the utilization ol inventions arising from federally supported research or development; to
encourage maximum participation of small business firms in federally supported research and
development efforts; to promote collaboration between commercial concerns and nonprolit organizations,
including universities; to ensure that inventions made by nonprofit organizations and small business firms
are used ina manner to promote tree competition and enterprise; to promote commercialization and public
availability of inventions made in the Unites States by United States industry and labor; to ensure that
Government obtains sufficient rights in federally supported inventions to meet the needs of the
Government and protect the public against nonuse or unreasonable use of inventions; and to minimize the

costs of administering policies in this area’

OMB Circular A-124 was subsequently codified as 37CFR Part 401.

The Presidential Memorandum was incorporated into the text ol OMB Circular A-124 on March 24. 1984.
PL-98-620, The Trademark Clarification Act amended Chapter 18 of Title 25 U.S.C.

Final rules wera published on March 18, 1987 (52FR8552) and subsequently codified at 37CFR Part
401.1-401.16.

Court ol Appeals for the Federal Circuit established effective October 1,1982.
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Alaska State Legislature

House of Representatives

Official Business State Capitol
Juneau, AK 99801-1182

SPONSOR STATEMENT
HB 93

BY: Representative Tom Anderson

"An Act relating to dentists and dental hygienists and the Board o f Dental Examiners;
establishing certain committees for the discipline andpeer review o fdentists; excluding the
adjudicatoryproceedings ofthe Board o fDental Examiners and its committeesfrom the
Administrative Procedure Act andfrom thejurisdiction ofthe office o fadministrative hearings;
andprovidingfor an effective date "

The public is neither protected nor well served when the responsibility for discipline of
licensed professionals is relegated to individuals with no training, experience or expertise in the
profession they investigate. HB 93 brings the expertise, professional experience and judgment of

respected dentists into the process of alleged wrongdoing.

HB 93 empowers the Board of Dental Examiners to review complaints, assess the level
and degree of misconduct ai d impose remedial measures as well as appropriate disciplinary
actions when warranted. The Dental Board will have the authority to revoke or suspend the

license of those who endanger the public health.

The current lack of uniform standards in the dental practice including continuing
education requirements also pose a health risk. HB 93 addresses this by giving the Board
authority to enforce mandatory use of the most recent breakthroughs in dental medicine. This
bill will improve dental care in the State of Alaska as well as give dental patients a peer-

reviewed process to address their complaints.

I urge your support of this legislation.

January 21, 2005 - HB 93 24-1S0340/A



ALASKA STATE HOUSE OF REPRESENTATIVES

Labor & Commerce Committee, Chair State Capitol Building
Room 432

Judiciary Committee, Vice-Chair Juneau, AK 991)01

Health, Education, Social Services (907)465-4939 phone
(907)465-2418 fax

Administrative Regulation Review, Chair

Representative Tom Anderson

MEMORANDUM

Date: January 27,2006

To: Rick Urion, Director of Occupational Licensing

From: Heath Hilyard, staffto Rep. Tom Anderson

Re: Changes to HB 93 - "An Act relating to dentistand dental hygienists and the

Board ofDental Examiners”’

As aresult of our ongoing discussions regarding HB 93 and confusion about the Division’s
position on this bill, I wanted to provide you the opportunity to outline, in detail, your
thoughts and concerns expressed during the January 20th Labor and Commerce committee

hearing.

Because | am coming to Rep. Anderson’s office, and thus to this bill, well after extensive
work on this bill during the 2005 interim, I am slowly becoming aware of the variety of
concerns expressed by the Division during those discussions.

In order to prevent additional confusion, | would appreciate if you and your staff would
pp vide a detailed list of items of concern that the sponsor could be prepared to address.
While the Division may continue to express reservations about various aspects of this bill, it is
our sincere desire to work with you to alleviate as many of those reservations as possible. We
are prepared to consider amendments that would be responsive to the Division’s observations.

This bill is scheduled to be heard in the House Judiciary Committee on Monday, February 6th,
and it would be most helpful if you could provide your written response before that date.
Jappreciate your time and look forward to your reply. 1 can be reached at 465-503 i to answer

any questions you may have regarding this request.

Thank you.



Fact Sheetfor HB-93

Dental Disciplinary and Accountability Bill
By the House Labor and Commerce Committee

Bill # & Title: House Bill 93
Bill Sponsor: Rep. Tom Anderson, Anchorage
Capitol Office 907-465-4939
866-465-4939
Capitol Fax 907-465-2418
Capitol Address State Capitol Rm # 408

Juneau, AK 99801 + 1182

Purpose of bill:
This bill would enhance public safety, reduce state expenditures and improve the quality of

dentistry by:

0 Establishing a process where public grievances or complaints are investigated and reviewed
involving the Alaska Board of Dental Examiners instead of state employees with no
training or background in dentistry and oral health care standards and procedures.

0 Allowing the Board of Dental Examiners to refer appropriate types of complaints to a “peer
review committee” for resolution and recommendations to the Dental Board, instead of a
“prosecutorial hearing” involving attorneys and overburdened state hearing officers.
Allowing the Board of Dental Examiners to direct serious allegations (such as fraud, sexual
misconduct or prescription drug abuse) directly to a disciplinary committee comprised of
dentists, for recommendations.

® Allowing Board of Dental Examiners to impose continuing education requirements
and monetary fines on dentists found to be practicing below the accepted standard
of care, thus improving the quality of dental care in the state, instead of punish for
minor infractions in the current quasi-criminal environment.

©  The establishment of uniform standards of care and of discipline, thus ensuring that dentists
who violate the same standard receive equivalent forms of punishment. Currently there are
no fixed standards and punishments and sanctions vary widely for the same offense.

© Revises the standards for use of summary suspension, a method to suspend a dental license
without any hearing or any evidence. The revision would require the Board of Dental
Examiners to have evidence that there was a clear threat of imminent harm before invoking
a summary suspension. The current lack of objective time frames can a result in licensees
“summarily” losing their licenses for events that transpired years before and where there is
no immediate threat of harm to the public.

® Creating a statute of limitations equal to the civil liability statute of two years. Currently, a
patient can file a complaint regarding an event that took place over a decade or more. As a
result a licensee can be sanctioned for an event that is so old the witnesses have died or
moved away or the paperwork destroyed. Thus, a licensee can find it almost impossible to

defend against such stale claims.

©  Giving the Board of Dental Examiners authority to require participation in a substance
abuse intervention program. This is designed to assist licensees to overcome any such

problem and return to the profession.

C:\Documents and Settings\Ihscheh\Local Settings\Temporary Internet Files\OLK462\Fact SheetHB-93 v1 (2).doc
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Dental Disciplinary and Accountability Bill
By the House Labor and Commerce Committee

Why needed:

(D The public is neither protected nor well served when the responsibility for discipline of
licensed professionals is relegated to lay bureaucrats with no training, experience or
expertise in the profession they investigate. Alaska is best served and its citizens
protected when competent and respected members of the dental profession, appointed by
the governor, are in a position to assess and evaluate the actions of members of their
profession. Presently the Board of Dental Examiners does exercise its responsibility to
the public. The current system relegates investigation and critical decision making to
non-dentists who lack the necessary scientific background and professional education to
effectively assess the conduct of those dentists accused of inappropriate or ineffective
treatment or conduct. The current system relies upon draconian forms of punishment that
are not uniformly arrived at or imposed. This legislation is designed to bring the
expertise and professional experience and judgment of respected dentists into the process
of investigating JJ “ged wrong doing. It empowers the Board of Dental Examiners to
review what occurred, assess the level and degree of misconduct and impose remedial
measures as well as appropriate disciplinary actions when warranted. The Dental Board
retains the authority to revoke or suspend the license of those who endanger the health
and well being of the public. The bill expands the board’s role to improving the overall
quality of care, in addition to dispensing punitive sanctions.

©  The current lack of uniform standards, including no statute of limitations, no regulations
setting forth guidelines for sanctions for various offenses have created a haphazard
approach to dental discipline that is not serving the public. Consistency and fairness
based upon professionally recognized and enforced standards is needed to ensure public

and professional confidence in the system.
©  This bill strives to enhance not only the process by which dentistry is governed and held
accountable, but to improve the quality of dentistry in Alaska.

Supported by:
Alaska Dental Society,

Opposed by:
No opposition to this bill has been presented to the Alaska Dental Society at the time this

has been prepared. It is conceivable the Division of Occupational Licensing may oppose
some portions of the bill since it elevates peer review by dentists and reduces the role of
state workers who presently act in this capacity. This can be seen as institutional
opposition and the natural tendency to preserve the status quo inherent in all

bureaucracies.
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Dental Complaint Flow Chart

Complaint would be submitted to

Occupational Licensing, which would send complaint and their recomrr ndation to

President of the Board for triage. The president can:

O Return to Occ. Licensing for further investigation;
recommend dismissal and send to full board;
forward to Peer Review Committee for recommendation;
forward to Disciplinary Committee for recommendation; or
forward to full board for action.

Ooo0Ooad

Peer Review Comm ittee can:
Return to Occ. Licensing for further investigation;

|

O recommend dismissal and refer to full board;

O determine complaint should be directed to Disciplinary Committee and forward;
O determine complaint should be directed to full board and forward; or

O recommend resolution and send to full board for approval.

Disciplinary Com m ittee can:
O Return to Occ. Licensing for further investigation;

recommend dismissal and refer to full board;
determine complaint should be directed to Peer Review Committee and forward;

determine complaint should be directed to full board and forward; or
recommend discipline and forward to full board for approval.

Oo0ogad

Full board will:
O Return to Occ. Licensing for further investigation;

O review recommendations to dismiss (from president or committees) and confirm

or it can:
0 send to Peer Review Committee;
0 send to Disciplinary Committee;
0 take action that will close case; or
O Review recommended resolutions from Peer Review Committee and;
0 approve and close case;
o return for further action, or
0 determine complaint needs to be reviewed by Disciplinary Committee;
o amend resolution of committee and close case
O Review recommendations from Disciplinary Committee and
0 Approve and close case
0 Return for rurther action
0 Amend recommendation and close case
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CS FOR HOUSE BILL NO. 93( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BV

Offered:
Referred:

Sponsor(s): REPRESENTATIVE ANDERSON

ABILL
FORANACTENTITLED
I "An Act relating to dentists and dental hygienists and the Board of Dental Examiners;
| establishing certain committees for the discipline and peer review of dentists; excluding
| the adjudicatory proceedings of the Board of Dental Examiners and its committees from
Ithe Administrative Procedure Act and from the jurisdiction of the office of

f administrative hearings; and providing for an effective date."

I'BEIT ENACTED BY THE LEGISLATURE OF THE STATE O f ALASKA:

I * Section 1. The uncodified law of the State of Alaska is amended by adding a new section

Il to read:

Il license and discipline dentists and dental hygienists in order to improve the practice of

PURPOSE. It is the purpose of this Act to modify the existing framework used to

| dentistry and dental hygiene in the state and to better protect the public. It is the further
|| purpose of this Act to provide peer review and to ensure confidentiality for the complainants

| and the licensee, to involve licensed dentists and dental hygienists in the decision-making

_ -1- CSHB 93( )
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process, and to better address patient and public complaints.

* Sec. 2. AS 08.01.080 is amended to read:
Sec. 0801080. Department regulations. The department shall adopt

regulations to carry out the purposes of this chapter including but not limited to
describing
(1) how an examination is to be conducted;

(2) what is contained in application forms;
(3) how a person applies for an examination or license”
(4) how to maintain the confidentiality of information required to

be confidential under AS Pj.01.087.
* Sec. 3. AS 08.01.087 is amended by adding new subsections to read:

(d) Except as otherwise provided under AS 08.36, the department shall
maintain the confidentiality of information involving a dental hygienist or dentist
licensed in the state under AS 08.32 or AS 08.36 or a person who is a patient or
complainant of a licensed dentist or dental hygienist if the information pertains to the
health, discipline, or rehabilitation of the licensee or other person.

(e) Not more than 30 days after receiving confidential information under (d) of
this section, the department shall make available for inspection and copying by a

licensee allinformation pertaining to a complaint against thelicensee, including the

name of the accuser, the nature of the complaint, and allevidenceprovided to the

department in support of the complaint. If the department fails to make the

information available as required under this subsection, the information withheld from
the licensee must be excluded from a disciplinary hearing involving the licensee.

* SeC. 4. AS 08.32.160 is amended to read:
Sec. 08.32.160. Grounds for discipline, suspension, or revocation of license.

The board may revoke or suspend the license of a dental hygienist, or may reprimand,
censure, or discipline a licensee, OF iImpose another form of discipline that the

board determines is warranted and NECESSAry, if, after a hearing, the board finds

that the licensee

(1)

misrepresentation to obtain a license or registration;

HB 93( ) 2-
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engaged in deceit, fraud, or intentional misrepresentation in tl

(2)

course of providing or billing for professional services or engaging in professional
activities;
(3) advertised professional services in a false or misleading manner;
(4) has been convicted of a felony or other crime that affects the

licensee's ability to continue to practice competently and safely;
(5) failed to comply with this chapter, with a regulation adopted jnder

this chapter or under AS 08.36, or with an order of the board;
(6) continued to practice after becoming unfit due to

(A) professional incompetence;
(B) addiction or dependence on alcohol or other drugs that J

threaters ar conpromises patient care has the potential to conpromise
patient care arimpairs the licensee's ability to practice safely;

(C) physical or mental disability, not overcone throuch an
accommocation for purposes of conplying with this chepter; thet
threatered ar conpronmised patient care had the poteritial to Gonoromise
patient care arimpaired the licensee's ability topractice safely,

(D) failure to keep informed of or use current professional

theories and practices;
(7) engaged in lewd or immoral conduct in connection with the

delivery of professional service to patients;
(8) performed clinical procedures [FOR COMPENSATION] without
being under the supervision of a licensed dentist.

* Sec. 5. AS 08.32.171 is repealed and reenacted to read:
.sec. 08.32.171. Disciplinary sanctions. The board may summarily suspend

the license of a lie n: e who refuses to submit to a physical or mental examination
under AS 08.36.070(b)(1) up”™n proof by clear and convincing evidence that the
licensee poses an immediate threat of harm to patient care in the absence of a physical
or mental examination. A decision to suspend a license under this section is a final

administrative decision subject to judicial review under AS 44.62.560 and 44.62.570.

* Sec. 6. AS 08.36.010(a) is amended to read:

. _ -3 CSHB 93( )
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There is created the Board of Dental Examiners consisting of nine

(a)
members wWho physically resice in the state Six members shall be aurrertdy

licensed dentists under this chepter who have been engaged in the dinical practice
of dentistry in the state for at leastfive years immediately preceding appointment, two
members shall be dental hygienists aurrently licensed under AS 08.32 who have been
engaged in the clinical practice of dental hygiene in the state for at lesst five years
immediately preceding appointment, and one member shall be a public member.
*Sec. 7. AS 08.36.010 is amended by adding new subsections to read:

(c) At least five board members who are licensed dentists must maintain a
practice of dentistry in the state during the term of the appointment, and at least one |
member who is a licensed dental hygienist must maintain a practice of dental hygiene
in the state during the term of the appointment.

(d) In this section, "practice of dentistry” and "practice of dental hygiene"
must include at least an average of 20 hours a week of private clinical practice in the

state, excluding temporary absences because of illness or travel, that is regulated by

the board under this chapter.

*Sec. 8 AS 08.36.025 is amended to read:

Sec. 08.36.025. Suspension of board members. A member against whom an
accusation arconplairnt has been filed under thischapter [AS 44.62] for violation of

AS 08.32.160 or AS 08.36.315 is suspended from the board until the decision of the
board on the accusation orconplairnttakes effect [UNDER AS 44.62.520]. i
*Sec. 9. AS 08.36.030 L repealed and reenacted to read:

Sec. 08.36.030. Officers The board shall elect a president, vice-president, and
secretary from among its members, each to serve a term of not more than two years. If
the president is absent or incapable of performing the duties of president, the vice-
president shall succeed to the presidency until the president is able to return to the
duties of president. All officers must be licensed dentists except for the position of
secretary. The president's duties include coordination, supervision, and direction of the

functions of the board, with the assistance of the department or other staff and the

concurrence of the board.

* Sec. 10. AS 08.36.040 is amended to read:
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Sec. 08.36.040. Meetings. The board shall meet at the call of the president at
least four times annually and at other times necessary to conduct its business. In the
absence of a call of the president, a majority of the board may call a meeting. A
meeting of the board may be conducted teiephonically except for a meeting
conducted for the nurpose of holding a disciplinary hearing. A disciplinary
hearing shall be conducted in person.

* Sec. 11. AS 08.36.070 is amended to read:

Sec. 08.36.070. General powers, (a) The board shall

(1) provide for the examination of applicants and issue licenses to

those applicants it finds qualified;
(2) register licensed dentists and licensed dental hygienists who are in

good standing;
(3) affiliate with the American Association of Dental Examiners and

pay annual dues to the association;
(4) establish peer review and confidentiality procedures for

hearings, direct investigations, hold hearings* and order the disciplinary sanction of a

person who violates this chapter, AS 08.32, or a legulation of the board;
(5) supply forms foi applications, licenses, permits, certificates, and
other papers and records;

(6) enforce the provisions of this chapter and AS 08.32 and adopt or

amend the regulations necessary to make the provisions of this chapter and AS 08.32

effective;
(7' idopt regulations ensuring that renewal of registration is contingent

upon proof of continued professional competence by a licensed dentist or licensed

dental hygienist;
(8) provide the department with the requirements for proof of

continued professional competence and request the department to make these

requirements available to each licensed dentist and licensed dental hygienist at least

one year before the date on which the dentist or dental hygienist must renew

registrati n;
(9) at least annually cause to be published in a lewspaper of general

-5 CSHB 93( )
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circulation in each major city in the state a summary of disciplinary actions the board
has taken during the preceding calendar year that identifies only the name of the
licensee, the type of discipline impeded, and a reference to the statute or
regulation violated by the licensee: a corv of the summary published under this
paragraph shall be delivered to the named licensee: if possible, the delivery shall

be by electronic mail or facsimile:
(10) issue permits or certificates to licensed dentists, licensed dental

hygienists, and dental assistants who meet standards determined by the board for

specific procedures that require specific education and training;
(11) regulate the reentry into practice of inactive dentists and dental

hygienists;

(12) require, as a condition of a license or license renewal issued by
the board, that an applicant or licensee has, at the time of licensing or renewal and
maintains throughout the period of a license, current certification in cardiopulmonary
resuscitation techniques, except that the board may waive this requirement under an
agreement with the applicant or licensee if the applicant or licensee documents, to the
satisfaction of the board, the existence of a physical impairment, that results in an
inability to be certified in cardiopulmonary resuscitation techniques and the agreement
specifies that the applicant or licensee will ensure that another person who is certified
in cardiopulmonary resuscitation techniques will be in the same office [ROOM] as the

applicant or licensee whenever the applicant or licensee is practicing dentistry [ON A

21

22 LIVING PATIENT WHO IS ALSO PRESENT]; the board may include in the
23 agreement an expiration date or provide that the agreement remains in effect until
24 reviewsJ by the boards

25 (13) maintain confidentiality over patient, complainant, and
26 licensee information that contains personal health information or is otherwise

27 required to be kept confidential under federal or state law:
(14) rely on the department for legal, investigative, and

28
29 administrative services as necessary to carry out the board's duties under this
30 chapter.

31 (b) Tne board may

HB 93( )
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order a licensed dentist or licensed dental hygienist to submit to

(1)

21
22
23
24
25
26
27
28
29
30
31

reasonable physical or mental examination if there IS reasonable evidence that the
dentist's or the dental hygienist's physical or mental capacity to practice safely during
the past 12 months is at issue and the examination is reasonably necessary to
determine whether the licensee has violated AS 0832 or this chapter: an
examination ordered by the board shall be conducted in the state by a person
who is licensed in the state and otherwise qualified to perform the examination,
as determined by the board: a licensee may submit for the board's consideration
another medical evaluation in addition to an examination ordered by the board;
[AND]

(2) authorize its representative to inspect the practice facilities or
patient or professional records of a dentist at reasonable times and in a reasonable

manner to monitor compliance with this chapter and with AS 08.32: and
(3) monitor informal and confidential chemical dependency

intervention programs that may include a licensee's colleague, family member, or
friend.

* Sec. 12. AS 08.36.080 is repealed and reenacted to read:

Sec. 08.36.080. Application of Administrative Procedure Act (a) The
administrative adjudication procedure? of AS 44.62 (Administrative Procedure Act)
do not apply to adjudicatory proceedings of the board or the board's committees
except that final administrative determinations by the board are subject to judicial
review as provided in AS 44.62.560 and 44.62.570.

(b) AS 44.62.010 - 44.62.320 and 44.62.640 apply to regulations adopted by

the board.
(c) An order issued under AS 08.36.070(b)(1) may be appealed to the superior

court. The court shall review the matter de novo.

* Sec. 13. AS 08.36.315 is amended to read:

Sec. 08.36.315. Grounds for discipling, suspension, or revocation of license.
The board may revoke or suspend the license of a dentist, or may reprimand, censure,
or discipline a dentist, or both, 0T Impose another form of discipline that the board

determines is warranted and necessary, if the board finds after a hearing that the

-7- CSHB 93( )
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dentist
(1) used or knowingly cooperated in deceit, fraud, or intentional

misrepresentation to obtain a license;
(2) engaged in deceit, fraud, or intentional misrepresentation in the

course of providing or billing for professional dental services or engaging in

professional activities;
(3) advertised professional dental services in a false or misleading

manner;
(4) received compensation for referring a person to another dentist or
dental practice;

(5)
dentist's ability to continue to practice dentistry competently and safely;

has been convicted of a felony or other crime that affects the

(6) engaged in the performance of patient care, or permitted the
performance of patient care by persons under the dentist's supervision, that does not

conform to minimum professional standards of dentistry regardless of whether actual

injury to the patient occurred;
(7) failed to comply with this chapter, with a regulation adorned under

this chapter, or with an order of the board;
(8) continued to practice after becoming unfit due to
(A) professional incompetence;

(B) failure to keep informed of or use current professional

theories or practices;
(C) addiction or dependence on alcohol or other drugs that

threatens or compromises patient care, has the potential to compromise

patient care, Or impairs the dentist's ability to practice safely;
(D) physical or mental disability, N0t overcome through an

accommodation for purposes of complying with this chapter, that
threatened or compromised patient care, had the potential to compromise

patient care, or impaired the licensee's ability to practice safely:
(9)

delivery of professional service to patients;

8
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(10) permitted a dental hygienist or dental assistant who is employe
by * e dentist or working under the dentist's supervision to perform a dental procedure

in violation of AS 08.32.110 or AS 0S.36.070(a)(10);

(11) failed to report to the board a death that occurred on tne premises

used for the practice of dentistry within 48 hours.

* Sec. 14. AS 08.36.315 is amended by adding new subsections to read:

(b) A dentist's choice to employ one of several treatment modalities

recognized or approved by an accredited dental school may not be grounds for
discipline imposed under (a) of this section.

(c) The board may not discriminate against a licensee solely on the basis of a

mental or physical impairment or disability. The board may reinstate a license of a

person who suffers from a mental or physical impairment or disability on proof of

completion of rehabilitation through an accredited rehabilitation program designed for

professionals and consistent with regulations adopted under this chapter. When

making a decision under this section that is based on the existence of a physical or

mental impairment or disability, the board shall comply with federal law. The board

shall consider voluntary rehabilitation completed by a licensee as a mitigating

circumstance in determining the form of discipline to mpose on a licensee. The board

shall consider a failure to complete a rehabilitation program by a licensee as an

aggravating circumstance in determining the form of discipline to impose on a

licensee.
(d)
addiction to drugs or alcohol.
*sec. 15 AS 08.36 is amended by adding a new section to read:
Sec. 0836.316. Disciplinary and peer review procedures, (a) The board

shall conduct disciplinary proceedings consistent with principles of substantive and

In this section, a "mental or physical impairment or disability™ includes
J

procedural due process and by using peer review, when applicable, as described in this

section.

(b)

more peer review committees to address disciplinary matters. The committees shall be

The board shall appoint one or more disciplinary committees and one or

made up of dentists who are currently licensed in Alaska, who have at least five years

-0- CSHB 93( )
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private practice experience, and who are unbiased.
(c) A person may file a written complaint with the board on a form provided

by the board and signed by the complainant for actions involving a person licensed
under this chapter. The complaint must contain a clear statement of the details of each
act of alleged misconduct, including the approximate place and time of the act.

(d) The department shall mail a copy of the complaint by certified mail to the
licensee within 30 days after receipt of the complaint and shall provide notice to the
licensee of the requirement to provide an answer within 30 days after receipt of the
notice. Failure to file a timely answer may be presumed to be an admission of guilt
except that a licensee may not be compelled to provide evidence of criminal
wrongdoing.

(e) The department shall conduct a preliminary investigation and determine
whether to dismiss the complaint for insufficiency of evidence to support the
allegation. If the department determines that a complaint contains some factual basis,
the department shall present the complaint and supporting documentation to the board
president. The board president may return the complaint to the department for further
investigation or submit the complaint and supporting documentation to the board with
a recommendation for dismissal of the complaint, submission of the complaint to a
disciplinary committee, or submission of the complaint to mediation b; a peer review
committee. The board president may not recommend mediation by a peer review
committee, nor may the board refer a matter for mediation by a peer review
committee, if the allegations in the complaint include fraud, sexual misconduct,
criminal activity, or prescription medication abuse.

(f)
the approval of the board, mediate the complaint, refer the matter to the disciplinary
committee, or refer the matter to the board. The peer review committee shall issue a

written report to the board that includes its recommendations. Mediation shall be

informally conducted without regard to the rules of evidence. If mediation is

successful, the complaint shall be closed subject to the terms of the mediation and the
approval of the board. The board shall approve a mediated agreement under this

subsection unless good cause is shown that the agreement is contrary to law or the

-10-
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facts of the case. The peer review committee may oversee a resolution that the parties
agree on, including refunds, payment of damages, release of claims, fines, disciplinary
action, or other action that is just and equitable under the circumstances. The peer
review committee proceedings and records are confidential and are not subject to the
public records law under AS 40.25.100 - 40.25.220. The committee may request the
assistance of counsel through the department and the Department of Law.

(9) Within 30 days after service of the peer review committee findings and
decision, a party to the peer review may appeal the peer review committee's findings
and decision to the board if the decision includes a recommendation for disciplinary
action by the board. The appeal shall be limited to a decision by the board of whether
sufficient evidence supported the findings and decision of the peer review committee.
An appeal to the board under this subsection does not disqualify the board from
reviewing further decisions on the matter.

(h) The board shall appoint a disciplinary committee made up of three
currently licensed dentists who have each been engaged in the practice of dentistry in
the state for at least five years in the same field as the licensee. Tne disciplinary
committee shall review complaints referred to it by a peer review committee or by the
board. The disciplinary committee is not bound by a peer review committee's findings
in cases that have involved peer review and may fully reconsider the issues and
conduct an evidentiary hearing consistent with the court rules of evidence and civil
procedure. The parties may be represented by counsel at a proceeding of the
disciplinary committee. After a hearing, the disciplinary committee shall issue written
findings and a decision that dismisses the case, accepts the findings of a peer review
committee with or without modification and orders disciplinary action, remands the
matter back to a peer review committee, or orders disciplinary action. The department
shall provide necessaiy staff to support the disciplinary committee except that
disciplinary and enforcement recommendations shall be made only by a member of
the disciplinary committee, the peer review committee, or the board. Each member of
the disciplinary committee shall be present during the presentation of evidence in
order to participate in the decision on a matter. The disciplinary committee may

resolve a complaint through a stipulated agreement with the licensee in lieu of a

11 CSHB 93( ) |
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hearing at any stage in the proceedings.
(i) At the next regularly scheduled board meeting, the board shall conduct a

review of the disciplinary committee recommendations and shall either affirm the
decision or remand the matter to the disciplinary committee with instructions. A party
may appeal a board decision to the superior court within 30 days after the filing and

service of the board decision.
(j) Decisions made under this section shall be made by a quorum of the

committee membership.

(k) The department, with the assistance of the Department of Law, shall
investigate and present a complaint involving a dentist or dental hygienist and may
negotiate a settlement agreement with a licensee, subject to the approval of the
committee and the board. The department and the Department of Law may not have ex
parte contact with the board or a disciplinary or peer review committee member. The

disciplinary committee shall appoint an attorney to serve as administrative law judge

who shall rule on matters of law and procedure and who may issue subpoenas. The
committee shall serve as the sole fact finder and shall issue written findings, based on
clear and convincing evidence, and a recommendation of discipline or dismissal of the
complaintto the board, within 180 days following the conclusion of the hearing.

(NA licensee may appeal a decision of the disciplinary committee to the full
board by filing a written notice of appeal on a form provided by the board within 30
days after receiving notice of a decision of the disciplinary committee. The board shall
review the evidence and the conclusions and recommendations. The board shall issue
a written decision within 90 days after receiving the notice of appeal and shall mail a
copy of the decision to the licensee. A board decision under this section is a final
administrative decision subject to appeal to the superior court. Documents pertaining
to an administrative appeal are confidential, and the heading shall be styled "in the
matter o f followed by the licensee's initials.

(m)Evidence at any stage of a disciplinary proceeding shall be admitted under
the standards set out in the Alaska Rules of Evidence except that rebuttal testimony of
patients of the licensee may not be excluded. An expert shall be allowed to testify

before the board only if the expert is a licensed dentist in good standing and is actively

-12-
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engaged in the clinical practice of dentistry. The conduct of the hearing shall adhere to

the extent practicable to the Alaska Rules of Civil Procedure.

(n) The attorney for the licensee is entitled to receive copies of all relevant
material, including names of witnesses and investigative records in the possession and
contr | of the department or the Department of Law. The department shall provide
copies to the licensee not later than 120 days before a disciplinary hearing. Failure to

timely disclose relevant evidence shall result in the exclusion of the nondisclosed

evidence.

(0)
this section are review organizations for the purposes of AS 18.23.005 - 18.23.070.

Disciplinary committees and peer review committees established under

(p) An administrative law judge appointed to a disciplinary matter may enter
an order requiring the licensee to pay a portion of the reasonable costs of the
disciplinary hearing if the judge finds by clear and convincing evidence that the
licensee acted maliciously or outrageously toward a patient. A cost order may not
exceed 50 percent of actual costs. A licensee shall be entitled to a portion of the
licensee's reasonable defense costs and fees incurred as part of a disciplinary matter if
the administrative law judge determines that the department or the Department of Law
acted in bad faith or recklessly in pursing the disciplinary matter. Not more than 50
percent of the licensee's reasonable costs and fees may be imposed.

(g) Investigative, peer review, and disciplinary records shall be confidential
and related disciplinary and peer review proceedings shall be closed to the public
except that a summary of the results of a disciplinary proceeding may be released to
the public after the board has issued a final decision in a matter. Information and
records obtained through disciplinary investigations and peer review and disciplinary
proceedings are not subject to disclosure under subpoena or court order.

*Sec. 16. AS 08.36.317 is amended to read:

Sec. 08.36.317. Civil fine authority. Notwithstanding AS 08.01.075(a), in a
disciplinary action, the board may impose a civil fine not to exceed $50,000 [$25,000]

for each complaint resulting in a finding of & violation 0r violations of this chapter
oi of aregulation adopted under this chapter.

Sec. 17. AS 08.36.320(c) is amended to read:

_ - CSHB 93( )
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(c) The board may summarily suspend the license of alicensee who refuses to
submit to a physical or mental examination under AS 08.36.070(b)(1). A person
whose license is suspended under this section is entitled to a hearing conducted by the
board [OFFICE OF ADMINISTRATIVE HEARINGS (AS 44.64.010)] within seven
days after the effective date of the order. If, after a hearing, the board upholds the

suspension, the licensee may appe0* the suspension to a court of competent

jurisdiction.

= Sec. 18, As 08.36.320 is amended by adding a new subsection to read:

(f) For purposes of implementing the board’'s power to summarily suspend a
license under AS 08.01.075(c), the term "clear and immediate danger to the public

health and safety” in AS 08.01.075(c), as applied to persons licensed under this

chapter, means that the licensee's physical or mental condition or professional

judgment is such that patients will likely suffer serious injury or death if the licensee is
permitted to continue to practice dentistry. Proof of "clear and immediate danger to the
public health and safety” shall be by clear and convincing evidence and shall be based

on verifiable recent harm to patients when there was a substantial probability of death

or serious personal injury to the patient.

* Sec. 19. AS 08.36 is amended by adding new sections to read:

Sec. 08.36.325. Statute of limitations. A disciplinary action may not be
considered by the board or a committee of the board if the conduct giving rise to a
complaint or accusation has occurred, or is discovered after reasonable inquiry, more

than two years before the filing of a complaint or accusation except when the licensee

has actively attempted to conceal the conduct.
Sec. 08.36.330. Disciplinary action; board principles. The board shall be

ultimately responsible for approving and imposing all disciplinary actions. The

governing principle of all disciplinary investigations and proceedings shall be direct,
confidential, and candid peer review, with a focus on solving and correcting
deficiencies, not on punishment or public humiliation. The board shall establish

standards in regulation for the imposition of consistent discipline linked to each action

giving rise to the discipline.

* Sec. 20. AS 08.36.365 is amended by adding new paragraphs to read:

U
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(5) be judged by the dentist's peers who are licensed dentists in the
state;

(6) be treated consistently and fairly, in light of the goal of upholding
the professional and personal dignity of the licensee and the profession in general,

(7) be afforded privacy and confidentiality; in light of the number of
unfounded patient allegations made and the harmful effects those allegations have on
the professional reputation of the licensee, and in order to promote true peer review,

investigations and disciplinary hearings shall be closed to the public and the records

shall be confidential.
*Sec. 21. AS 18.23.070(5) is amended to read:

(5) "review organization" means
(A) a hospital governing body or a committee whose

membership is limited to health care providers and administrative staff, except
where otherwise provided for by state or federal law, and that is established by
a hospital, by a clinic, by one or more state or local associations of health care

providers, by an organization of health care providers from a particular area or

medical institution, or by a professional standards review organization

established under 42 U.S.C. 1320c-I, to gather and review information relating

to the care and treatment of patients for the purposes of

(i) evaluating and improving the quality of health care

rendered in the area or medical institution;
(ii) reducing morbidity or mortality;
(iii) obtaining and disseminating statistics and

information relative to the treatment and prevention of diseases, illness,

and injuries;
(iv) developing and publishing guidelines showing the

norms of health care in the area or medical institution;
(v) developing and publishing guidelines designed to

keep the cost of health care within reasonable bounds;

(vi) reviewing the quality or cost of health care services

provided to enrollees of health maintenance organizations;

. CSHB 93( )
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(vii) acting as a professional standards review
organization under 42 U.S.C. 1320c;

(viii) reviewing, ruling on, or advising on controversies,
disputes, or questions between a health insurance carrier or health
maintenance organization and one or more of its insured or enrollees;
between a professional licensing board, acting under its powers of

discipline or license revocation or suspension, and a health care

provider licensed by it when the matter is referred to a review

organization by the professional licensing board; between a health care
provider and the provider's patients concerning diagnosis, treatment, or
care, or a charge or fee; between a health care provider and a health
insurance carrier or health maintenance organization concerning a
charge or fee for health care services provided to an insured or enrollee;
or between a health care provider or the provider's patients and die
federal or a state or local government, or an agency of the federal or a
state or local government;

(ix) acting on the recommendation of a credential
review committee or a grievance committee;

(B) the State Medical Board established by AS 08.64.010;

(C) acommittee established by the commissioner of health and

Board to review public

least 75 percent of the

committee members must be health care providers;

(D) the Joint Commission on Accreditation of Healthcare

Organizaf;ons (JCAHO)"

(E) the state Board of Dental Examiners established under

AS 0836010 and a disciplinary or peer review committee established by
the Board of Dental Examiners.

* Sec. 22. AS 44.64.030(a)(6) is amended to read:

(6) AS 08 (occupational licensing), other than AS 08.08, AS 0832,

As 08.36, and AS 08.62.046;

CSHB 93( )
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* See. 23. AS 44.62.330(a)(2) is repealed.

* Sec. 24. The uncodified law of the State of Alaska is amendedby adding a new section to

read:

APPLICABILJTY. AS 08.36.316, added by sec. 15 of this Act, applies to complaints

filed on or after the effective date of this Act.

* Sec. 25. The uncodified law of the State of Alaska is amended by adding a new section to
read:
TRANSITIONAL PROVISION; BOARD MEMBERS. Notwithstanding
AS 08.36.010, as amended by secs. 6 and 7 of this Act, a member of the Board of Dental
Examiners who holds a position on the board on the day before the effective date of this Act
may continue to hold the position, subject to removal as provided by law, until the person's
term expires. Appointments occurring on or after the effective date of this Act are governed
by AS 08.36.010, as amended by secs. 6 and 7 of this Act, whether the appointment is for a
new term or to fill the unexpired portion of a term.

* Sec. 26. This Act takes effect immediately under AS 01.10.070(c).

-17- CSHB 93( )
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FISCAL NOTE

STATE OF ALASKA F[scal Npte Number: HB93
2006 LEGISLATIVE SESSION Bill Version:
() Publish Date: —
vision Date/Time gNot If correction): . Affected; ommerce
%ﬁe Dentist ang Dentat Hyglt‘)lllblb Bﬁﬂ , roTLlcenSES'(‘J:ﬁ)
R L wmponent ID, bUS &0 L|cen5|ng
OTSOT ATTURTSOT, ,
%quester I and COTITETCE Component No 23]
xpenditures/Revenues,_, , . . (Thousands of Dollars)
ﬁote: Amounts (B not mcfﬁde Inflation UNIess otherwise Noted DEow.
OPERATING EXPENDITURES FY 2007 FY 2008 FY2009  FY 2010 FY2011  FY 2012
PEI’SOPEH Services 131.1 131.1 131.1 131.1 131.1 131.1
[ave 6.0 6.0 6.0 6.0 6.0 6.0
ontractual 62.4 62.4 62.4 62.4 62.4 62.4
SUBP“ES 1.0 1.0 1.0 1.0 1.0 1.0
F (Pm nt 12.0
Land & trTcIures
Gr,antf1 &Claims
Miscellaneous
TOTAL OPERATING 2125 200.5 200.5 200.5 200.5 200.5
ICAPITAL EXPENDITURES [ [ | [ | | |
ICHANGE IN REVENUES (1156 ) | 2125 | 200.5 | 200.51  -JO.5 | 2005 | 200.5 |
FUND SOURCE (Thousands of Dollars)
100 Federd) ﬁece|pts
108 E Matc
f GE/P o Ra?ﬁ]eipts
Ml e .
(I%ece|pt Supported Services 2125 205 A5 205 205 A5
TOTAL 2125 200.5 200.5 200.5 200.5 200.5
Estimate of any current year (FY2006) cost: M
Mark this box (X) If funding tor this bill is Included In the Governor's FY 2007 budget proposal: X
E |StI,TIONS
Ul-ume 2 2 2 2 2 2
Part-fime
Temporary

ANALYSIS:  (Attach a separate page if necessary)

HB 93 provides the Board of Dental Examiners significant authority to conduct its licensing functions
independently. The bill authorizes the Board to establish its own procF'tjres for conduct of investigations,
hearings, and to employ or contract legal, investigative and administrative services.

Currently, administrative, budgetary, technical and investigative support are provided by the Division of
Corporations, Business and Professional and Licensing under AS 08.01, Centralized Licensing. The Board
does not have its own budget appropriation structure. Given the new authority in the bill to employ or
contract services, the division anticipates staffing support from the division to cease ui less otherwise
requested by the Board. The costs above are explained on the following pages.

Phone 214

Prepared by: Jennifer Strickler. Chief
Division~ Corporations and Licensing Date/Time 340 PV

Approved by: William C. Noll, Commissioner
Agency Commerce, Community and Economic. Development

(RAAITABO

Date 1/17/2006
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 93

2006 LEGISLATIVE SESSION
ANALYSIS CONTINUATION

Personal Services: $131.1

This funding provides for the following positions -
1 - Occupational Licensing Examiner, PFT, GGU, Range 13B - $57.5

1- Investigator Ill, PFT, GGU, Range 18A- $73.6
Currently, the Board receives support from these positions in the Division of Corporations and Licensing.

The services provided are charged to the board based on positive timekeeping, making the Board
responsible only for ser'ices it actually receives. The new Board authority to employ services directly will

require its own dedicated positions through the State system.

*In FYO5, the Board spent $78.2 on direct personal services; which is anticipated to be replaced by the new
costs above.

(Indirect costs for clerical support, accounting, management, etc. are not new costs and therefore not
included in this fiscal note. In FYO05, the personal services indirect cost to the Dental Board totaled $28.9
and is expected to continue.)

1r&'el: $6.0

This funding is based on the cost of one additional meeting for the Board, whether the funding is used by the
Board to hold one extra meeting fr: a disciplinary hearing in person as required by Section 9 of the bill; or
whether this funding is to be used oy the peer review or disciplinary committee.

*In FYO5, the Board spent $13.5 on travel. This funding is expected to continue with the addition of $6.0 new

costs.

(Indirect FYO5 travel costs totaled $0.4. This cost is not new and therefore not included in this fiscal note but
is expected to continue.)

Contractual Services: $62.4

This funding assumes that at It ast the same level of legal services used in FYO5 will continue. However, the
Board's new authority to contract or employ legal services could raise tnis cost rapidly and significantly. The
Division currently operates under agreement with the Department of Law to obtain legal services for all

licensing programs. The programs are then charged back based on actual attorney time. The new authority
provided in the bill allows the Board to contract or employ services directly, and the Board will need to do o

in accordance with State procurement requirements.

*In FYO5, the Board spent $62.4 on contractual services. Itassumes the activity of the peer review and
disciplinary committees will generate need for additional legal services, resulting in costs remaining high.

(Indirect FY05 contractual services costs totaled $25.2. This cost is not new and therefore not included in
this fiscal note but is expected to continue.)
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STATE OF ALASKA BILL NO. HB93
2006 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Supplies: $1.0
Provides funding for general operating supplies of the two new positions.

(Indirect FYO5 supplies cost $1.8. This cost is not new and “*®refore notincluded in this fiscal note but is
expected to continue.)

Equipment: $120 (one-time costs)

Provides funding for equipment and space needs of i two new positions.

New Costs resulting from HB93: $2125
Existing Direct Cost in FY05: $1543
Indirect Costs in FY05: $56.3
TOTAL Costs: $4231

(For comparison purposes, FY05 Direct and Indirect Costs for the Board of Dental Examiners totaled
$210.6. The independent authority to contract and employ services provided in FY05 anticipates an

increase of $212.5).

Note: If the Board of Dental Examiners remains in Centralized Licensing (AS 08.01.010(13)) indirect costs
will apply resulting from the self sufficiency mandate of AS 08.01.065. If the Board is removed from AS

0801 and made autonomous, other costs will apply.

“ The current Board cost under the present organizational structure is $210.6, and is included in the
Governor's FY06 operating budget.
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MEMORANDUM April 11,2005

SUBJECT: CSHB 94(JUD) <
(Work Order No. 24-GH1048fgQ

TO: Representative Lesil McGuire
Attn: Vanessa Tondini

FROM:
Legislative Counsel

Enclosed is the final committee version you requested.

The amendments made by the committee raised a number of drafting issues. Note that
amendments 2, 3, and 4 were not drafted by our office (although they had my name on
them, perhaps in an effort to identify the bill version they were amending). Please ask the
drafter of those amendments not to draft their own amendments in a manner that suggests

they came from us.

Please review the language implementing conceptual amendments 1 and 15 (both
amending AS 15.20.081(d)). | do not see any legal effect of adding the words "under
pen Ity of peijury,” since that language is part of the certification already required under
AS 09.63.020, referred to in the existing AS 15.20.081(d). However, 1have reworded the
last sentence in the subsection to make this more obvious. 1have also inserted a new
section into the bill amending AS 15.20.030 to require the notice necessary to make a
false statement by a witness punishable as unsworn falsification under AS 11.56.210.
This section also makes a conforming change, from "witnesses"” to "witness."

Amendment 2 changed AS 15.45.130(8) and the corresponding sections relating to
referenda and recalls to remove the requirement that petition circulators attest that they
have listed the name of each person or organization paying the circulator to circulate the
petition on the petition, and to require disclosure of that information in the circulator's
affidavit only. The requirement in AS 15.45.090(a)(5) and the corresponding sections
that the lieutenant governor provide sufficient space on each petition signature page for
this information should be repealed as well, unless there is some aesthetic desire for
additiona' white space, or a spiritual need for a koan in the statutes. Please pass this on to

your colleagues in the Finance Committee.

Amendment 4 added "or" in AS 15.60.010(23). This draft incorporates that change, but
please note that it is directly contrary to the drafting manual, which states: ”[a]fter



Representative Lesil McGuire
April 11,2005
Page 2

deciding whether 'and' or 'or' is appropriate in a listing of several items, include the ‘and’
cr 'or' only between the last two items in the list, not between each of the items."” Manual
of Legislative Drafting at 57. This is a stylistic choice tha is applied throughout the
Alaska Statutes; including the extra "or" is not necessary end could undermine other
statutes by opening the door to the argument that the list shou d be read as "and, and, or."
Please help us maintain the stylistic continuity that is one of the grea' virtues of the
statutes in our state by alerting your colleagues in Finance so this can be fixed in that
committee. Note that the Manual is subject to approval of the Legislative Council; if the
committee ‘cels strongly that the and/or list question has been resolved incorrectly in the
current drafting manual, the solution is to change the manual, and all existing statutes

where the form is used, rather than taking a piecemeal approach.

Please review the implementation of the conceptual amendment 2 to amendment 11,
amending AS 15.15.430 to ensure that it captures the committee's intent.

KLK:mcd
05-245. med

Enclo ure



Joe Sonneman, Ph.D. (Government), J.D.
324 Willoughby, Juneau AK 99801

House Judiciary Committee
State Capitol, Juneau AK 99801

Thank you for the opportunity to testify
yesterday on this important Elections procedures
bill and some amendments. Because so many
Committee members had to leave for other
functions, 1 am also sending in my testimony in
print, so that those members can read it also.

A briefintroduction: i1've been an Alaskan
for 33+ years, earned a Ph.D. in Government
(Public Finance, writing about the effects on Alaska
State budgeting styles of the North Slope Oil Lease
Bonus Sale), and a J.D. (cum laude) from
Georgetown. | worked many Alaskan jobs, from
fighting a forest fire to building a mountain hiking
trail, to commercial fishing, delivering the mail,
driving tour bus and cab, reporting on the
Legislature for the All-Alaska Weekly and other
newspapers and TV, teaching at the University of
Alaska and working as a State budget analyst and
department internal auditor. | filed suit against the
State for ending the rotation of candidate names
and in late 2004 I chaired “Alaskans for Fair
Elections,” the group which got a Recount of the
U.S. Senate race in order to check the accuracy of
our computerized optical scan voting machines. |
am here writing independently, not representing any
group I may or may not be a member of.

POSITIONS:
| FAVOR the passage of CSHB94 (STA).

| also FAVOR the amendment that would
require a hand count of one precinct per district
in each election,

| OPPOSE the G.12 amendment that -
would radic.-.ly increase the amount of deposits
Recount requesters would have to post

March 22,2005
Re: CSHB94(STA)

Details

Section 10 (g)artmularly favor the
passage ofSchon which brings back to
Alaska some of the henefits of rotation of
candidate names on hallots, with no or little cost.

Short History:  People have not always
known about statistics. But about 150 years ago,
people did begin to understand statistics. In time,
though, statisticians began to look at voting
patterns. Especially when there were long lists of
unknown candidates-as with elected judges in New
York, forexample-they discovered that people had
a tendency to vote more often for whoever was first
on the list... and, to a lesser extent, to whoever was
last on the list. Even Woodrow Wilson [only
political scientist to become President] wrote
about this ‘positional bias’, about 1911 or so.

As candidates began to read about these
findings of political science, in this age when
candidates’ names were listed alphabetically on the
ballot, more astute candidates actually began to
change their names-for example, from Monkey to
Aardvark-so as to get that favored first-position

slot!

To combat candidates who were ‘gaming
the system,” a number of States and
Territories-Alaska among them-set up a system of
ballot rotation. Under the Alaska system, for each
office, Alaska printed as many types of ballots as
there were candidates. Ifthere were, say, three
candidates, there would be three ballot types, and
on each a different candidate would be in the top,
middle, and last position. The first voter would get
a ballot from stack A, the second voter a ballot



from stack B, the third voter a ballot from stack C,
the fourth from stack A again, and so on.

This system lasted with few problems for
about 70 years. Then, about 1996, a new governor
and lieutenant governor were elected and the Lt.
Governor’s Task Forced recommended doing away
with billot rotation, allegedly, to save money. The
task force claimed a savings ofabout $180,000, but
the Supreme Court actually found that Elections
itselfadmitted saving only about $60,000.

In any event, that system of ballot rotation

ended.

Since 1998, instead for each House District,
the Division of Elections draws all 26 letters from a
box in random order, and candidates are listed *n
the order of those letters. This system is fair, but,
assuming that there IS a positional bias [and recent
studies dispute this, especially if there is strong
Party identification ... something not true in Alaska,
where so many people register as Independent or no
party am’ “l vote for the person, not the Party],
the prcst; it system gives ONE person ALL of
whatever positional bias there may be.

Because so many elections in Alaska are
close, this means that often the winner may be
decided by the drawing of letters, not by the votes
ofvoters. So the method may be FAIR, but the
present method is a DRAWING and NOT an

ELECTION.

The creative proposal that passed State
Affairs brings back much of the benefit of ballot
rotation ... but it does so by rotating candidate
names BY HOUSE DISTRICT, not by ballot. Of
course this means that there are 40 ‘rotations’
possible for statewide candidates {Governor, Lt.
Governor, U.S. Senator, U.S. Representative) and
two rotations possible for State Senate races. This
method does NOT allow for any station for State
House races, however... but, on the other hand, this
method does not cost any more than the method

Alaska is now using.

So Section 10 provides a clear advantage
over the present system, at NO additional cost.

I agree, this partial rotation by House
District is not as good as the full ballot rotation
method that Alaska used and could afford for about
70 years, during most ofwhich time Alaska had NO
oil revenue, so it isa mystery to me why Alaska
cannot afford full ballot rotation new, when Alaska
has BILLIONS ofoil revenue, but that broader
guestion | leave to you to ponder. My
understanding is that last year House State Affairs
passed a full ballot rotation bill, but-perhaps for
fiscal reasons-it did not pass.

This year’s creative Section 10 allows the
rotation o f candidate names for all offices involving
two or more House Districts and costs nothing
extra. So it’s aclear win-win. Please pass it

Section 19 section 19just lets the
Elections director pick vote tally machines and
systems that meet certain Federal requirements. It
was already Alaska law, passed last year, that any
such machines must also create a paper trail that the
voter could check [to make sure the machine voted
as instructed] and to be used in any recount. House
State Affairs rightly added a final sentence to make
this requirement EXPLICIT and notjust implied.
Good work! Please include the final sentence when

you pass Section 19.

The Automatic 5% Hand Count
Amendment  you will have offered to you an
important amendment which would require that in
every election, at least one precinct per House
District (comprising at leasi 5% of the voters of that
District) shall be hand counted. Please PASS this

amendment.

Time have changed. Alaska now has
computerized optical scanners and is moving
towards computerized DRE [direct response
electronic] voting machines. DRE machines have
NO paper to vote on [but, thanks to AS 15.15.032,
must have a paper receipt for voter double-check
and for use in any recount].



We now have only ONE civil service
programmer who programs ALL the optical
scanning machines used in Alaska elections. That
per;>on seems to be a fine, honorable, upstanding
person; no one thinks other-wise.

But all the same, if you are running a bank
with just ONE teller or cashier, no matter h~w long
that person worked for the bank, it’s only
responsible bank management to AUDIT that teller

or cashier from time to time.

A hand count of actual ballots [in optical
scanning] or a hand count of paper receipts [with
DFJE machines] or a recount that includes a hand
count -any ofthese perform an audit function for
elections, the same way that a bank audit performs

it for the bank.

Why is this necessary? At State Affairs,
which had but defeated a similar amendment, some
members said “Why defend against a problem we
don’t have yet?”

The answer is, because, with computers
involved, only the programmer may know when
something’s gone wrong, and maybe not even then.
What if someone makes ‘an offer you can’t refuse’
to the ONE programmer for ALL of the State’s
elections? What if someone succeeds in hacking
into the State’s computers?

So | see this as being similar to a pedestrian
crossing over a horse path. Only now there are cars
racing along the road. And the maker of this
amendment-and, I can tell you from having talked
and worked with them, many members of Alaskans
for Fair Elections-believe that in this computerized
age, Alaska needs the equivalent of a ‘traffic light’
at this crossing, even if ‘no one has died’ yet. That
is, Alaska needs this ‘automatic hand count’ “audit
equivalent”, even if no election has yet been stolen
by computer in Alaska. At State Affairs, in
essence, some member said, why put up a traffid
signal if no one died yet, but the problem is, if
‘someone dies’, that is, if an election is stolen by
unfair computer programming or ‘hacking’, none of

us non-programmers will know about it.

So this is a very important amendment,
necessary to this present and increasingly
computerized age.

Please pass the amendment that calls for
automatic baud count of at least one precinct (of
5% ofthe District’s population) in every election.

Finally (for me, though there are many other
aspects to HB 94),

Please follow the lead of House State
Affairs and KILL the Amendment G.12 that
would drastically increase the cost of Recount
Deposits [and make liability unlimited].

Here’s why:

1. Recounts Perform a Needed Audit
F inction. | chaired Alaskans for Fair Elections and
I, with Prof. David Koester (UAF), wrote a draft
White Paper on Elections, based on our experi-
ence. Prof. Koester’s essay in that White Paper said
Recounts have an audit function in elections, much
as cash audits have to a bank or business.

The threat of Recounts [voting counting
audits] helps prevent election fraud. Actual
Recounts help catch intentional error or fraud in
elections, just as actual audits help catch fraud or
error in accounting for rc.ney.

2. Raising the Deposit Is Like Telling
Everyone Alaska Rarely Aik' Elections, So if
Alaska announces a huge and unlimited increase in
liabilty for Recounts, that’s equivalent to Alaska
announcing that it’s not going to audit electons very
often, that it’s going to audit elections RARELY.
And THAT isjust like issuing an invitation to vote

fraud specialists.

3. The Deposit is ALREADY too High. At
$10,000, the Deposit requirement for statewide
recounts is already too high, because the time
period allowed is just five (5) days. Alaskans for



Fair Elections members are not, so far as is known,
personally wealthy. AFE raised its money via a
website and small contributions .. which, injust 5
days, totalled just $9,600. An AFE member had to
chip in the last $400. So if we could not really raise
the whole $10,000 in five days, or just barely, then
a $50,000 requirement would be IMPOSSIBLE to
meet. As is, statewide recounts occur only about
once every 10 years, so there is no present abuse of

the process.

Elections needs to economize, just like other parts
of Government. Unfair to tag requesters with what
could be ‘gold-plated’ Recounts. Recount request
candidates and groups need to know how much they
need to raise, and they should not have to face an
unlimited kind of blank-check liability here.

7. Too Severe a Line The G.12
Amendment offers free Recounts to candidates who
trail by 0.49%, but would cost candidates who trail
by 0.51% or more $10,000 per District or $50,000

4. Recount Deposit? are Not "User FeesStatewide. That’s a pretty STEEP jump in cost, for

The Proposed Amendment treats those who request
Recounts as if they alone were the users and bene-
ficiaires of the Recount. That’sjust not true.
Alaska lets citizens [as well as candidates] ask for
recounts. All Alaskans, all candidates, and
Alaska’s government itselfall benefit by knowing
the election count was accurate. So since everyone
benefits, Government (everyone) ought to p?v... not
just the people who request a Recount. The “user
fee” approach is WRONG thinking and will
produce a wrong result.

5. Four Percent is Too High The G. 12
Amendment let’s Elections keep the Recount
Deposit even if Election’s own initial count was
wrong by 3,999 vote? outof 100,000 votes cast.
That’s quite a bit of sloppiness, yes? IfRecounts
are aufomatic when the challenger is within 0.5% of
the winner, isn’t it fair for Elections to have to
refund Deposits when the initial count by Flections
is more than 0.5% off the Recount total? That
would be 500 votes off per 100,000, not 4,000 per
100,000. In the 2004 Recount, the biggest precinct
variation | remember was only 7 votes, and there
was no persistent ~rend. No need for Elections to
have so wide and sloppy a margin oferror. Hold
Elections to a tigher standard.

6. Ng Unlimited. Spending fqr Fictions,
The G.12 amendment also in its last sentence
makes the liability of Recount requesters unlimited!
That means, Elections need have no thought of
operating the Recount in a cost effective manner, if
it can almost always go after the Recount Request
group and get paid whatever it costs. That’s wrong.

too narrow a margin difference in voles. That
method implies that ifyou trail by 0.51%, your
request for a Recount is “frivolous.” But in fact,
that’s NOT frivolous. The State of Maine uses a
graduated system, with the Recount Deposit
increasing in amount as the difference in votes
widens. House State Affairs seemed to think that
was too complicated a method, but | think that
would be more fair than the too-steep dividing line
that Amendment G. 12 proposes. But, as others
among Alaskans for Fair Elections point out, any
good computer programmer or hacker can defeat
even the State of Maine method by making the
result come out over 10% different and so incur the
maximum Deposit amount.

So for all these reasons, please follow the
lead of House State Affairs and DEFEAT
amendment G.12 [the amendment that would
drastically increase the Deposit for Recounts).
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Make hand recounts
easy in the future

When the House State Af-
fairs Committee took up HB
94 dealing with various re-
forms to our election process,
Rep. Berta Gardner intro-
duced an amendment calling
for automatic manual counts
of election results of at least 1
precinct per district And the
precinct Is to have at least 5
pe r;ent of the district's voters
ini

lapplaud Rep. Gardner’s
effort to put this idea forward.
I believe it is an important el-
ement in improving Alaska
elections and would give citi-
zens greater confidence in the
democratic process.

While the House State Af-
fairs Committee did not see
fit to add that provision to its
version of the bill, the House
Judiciary, Senate State Affairs,
and Senate Judiciary commit-
tees should take up this excel-
lent idea and include it in the
legislation currently before
them.
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Some may say we do not
have a problem of computer
hacking in Alaska that would
indicate a need for such meas-
ures. It would be wise to be
proactive in setting proce-
dures in place that would un-
cover any such tampering
should there be a reason to
suspect it some time in the fu-
ture. iliis is not a wild specu-
lation. There are well-founded
suspicions that this may have
occurred elsewhere already.

W should oppose any hill
that raises the fee for request-
ing a hand recount It was ex-
tremely liard to raise the
$10,000 fee currently in Alas-
ka law. Provisions that would
tie recount fees to a margin of
difference between candidates
wouldn’t make much sense,
since anyone bent on fraud in-
volving programming could
get whatever margin they
wanted.

And an increase in the
price of statewide recounts
from $10,000 to $50,000 to
start, and responsibility for
anything the Division of Elec-
tions spends over that
amount, currently part of the
House State Affairs version,of

1HB %4, would be a serious set-

back for democratic processes
for the citizens of Alaska and
should be removed.

Another important elec-
toral reform that should be
adopted would let felons vote
again once released from
prison, even if on probation or
parole.

Amy Paige
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Fair recounts
should be a right

Ben Brown’s opinion piece
inthe Empire Feb. 2 proposes a
dangerous and undemocratic
Bosmon. Me Brown, who has

een a campaign worker for
Republican candidates, says the
Legislature should raise the
amount charged to persons
wanting ballot recounts from
the current “mere" $10,000 to
$50,000 so that “money is not
wasted” in needless recounts.

What would the effect of
this change be? It would be that
fewer candidates could afford
recounts, pure and simple.
Higher charges for recounts
means only the wealthier can-
didates and their well-off sup-
porters could afford recounts.
And who would likely be the
beneficiaries of fewer recounts?
The candidates of the party
that has always had more mon-
ey behind it, the Republicans.

Let us look at the funda-
mentals here. Isnt runnin? a
fair election a core duty of gov-
ernment? e can outsource a

lot a government functions, but
should we outsource die duty
to ensure fair ballots and fair
recountlnﬁ? Why should mak-
ingsure that ballots are count-
ed properly be a right that only
private persons can invoke, and
only private persons with sub-
stantial finds?

Wk long ago abandoned the
idea that only the wealthy
could vote That is why rhe
Constitution forbids poll taxes
and other devices to give votes
only to the wealthy. \Why
would we even consider mak-
ing the right to a fair recount
depend on wealth?

Until the day comes when
every voter has confidence that
every ballot is properly count-
ed, every election, we need fair
and full recounts. And because

Letterstothe editor /

voting is aright that should not
depend onwealth, we should  J
not have the right to a recount
gggend on whether you have
,000 in spare funds. If ther
IS one expens- that should be
long to the state, itis to proy
for a fair recount of our vot/
DocJaa K. Mertr
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time and continuity that we cure fair elections. Raising
measure our residencein  $10,000in the short time allotted
cades or centuries 5'”53'}’ for the filing ofa recount is not
heable tofullyappred-  an activity that lends itselfto fri-

volity unless the money is being

"thismean fora raised by tbe wealthy.
Does it mean Several factors came together
shouldbe for- i, the November election nation-
cted™ No, but  wide to create doubt in many
intbeeasy  members ofthe voting public as

to the fairness of die election;
bat memories ofthe 2000 election,

no the shift to electronic votingand
oe the concerns surrounding die
Jaska  partisan connections ofthe three
ChiteC- pajorvoti g machir » providers,
Bfuture,  the expected closeness ofthe

.IiUtl.JrQ aitS  election, the climate of fear stem-
VRS, ming fromyiL the anomalies in

. <nabigpublic  the exit polls, and the polarization
ofinput, 'ﬁug‘ ofthe votingpublic With all of
esigner do his these factors converging at one

jiat we have one ar-

s Give him a chanee to point in tire, it is not surprising

that large numbers of voters were

ottt Niller uneasy with the election results.
) - What did Alaskans learn from
junea their recount in December? They
learned that Alaska election offi-
cials know howto run a recount

Affordable recounts ¢ - A
inamanner that is professional,

Ay Paige makes several and that safeguards put in place
good points in her March 3 letter,  over the years by the Office ofthe
“Meke Hand Recounts Easy” Lieutenant Governor can be de-
Nothing is more central to the pended upon for an accurate vote
functioningofa democracythan  count In contrast the recount in

Ohio s still generating court fil-
ings and recriminations. Ifthe re-
count costs equaled $50,000, as
reported shortly after the recount
was completed it seems a rea-
sonable price for the state to pay
to bolster confidence in our elec-
tion é?/stem The burden should
not totalllyon private ritizens
because the fairmess ofthe voting
process is a hipartisan concern
that all citizens share.

Judy Anoree

Juneau

the right to vote and to know that
your vote has been counted cor-
rectly. The recount is one way to
protect the validity ofour elec-
tions. Some folks, fearing frivo-
lous recounts, want to raise the
cost to ritizens who might feel a
recount is warranted An increase
will ﬁut the recount beyond the
reach ofthe votingpublic Ifan
increase inthe recount fee from
$10,000 to $"0,000goes into ef-
fect, citizens will have one less
avenue available to themto se-



Don'traise costofrecounts

By NNAMCLLOT
A s one of the people
who requested die
recount of our US.
Senate race, | am
distressed that a
successful exercise in democ-
racy is being used as an excuse
to raise the fee citizens must
pay to a prohibitive amount

Currently, Alaska law re-
quires that citizens put up
$10,000 for a statewide re-
count As we just learned, that
is a very difficult amount to
raise in five days. Any more
would not be feasible.

Arecount amounts to an
audit and as such should be
part of the cost of doing busi-
ness. The cost to the state was
minor in comparison to other
costs, such as $238,000 to
reprint a poorly worded ballot
which could hav. been easily
avoided, and would have paid
for six recounts at $40,000
each.

Recent editorials have pre-
sumed that the recount was a
waste of time and money. It
Wes not _ It was educational,
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that attracted
outside interest was indeed
fair. This was not true ofre-
counts in other states. In Chio,
for example, the hand recounts
were not done randomly, elec-
tions officials acted defensive
ina thousand ways, and citi-
zens were for from reassured
Experts in voting technolo-
gy recommend that a statisti-
cally valid number of random
hand recounts be done routine-
ly after elections. A costlier
idea would be to conduct a
complete recount every elec-

tion. That would amount to
duplicate data entry, which is
often used in social science re-
search to ensure accuracy. The
audit method we use, requiring
that citizens request and pay a
portion of the cost ofa re-
count, is cheaper because it
only occurs occasionally (once
in the last 10 years), but acts as
a deterrent to fraud because it
is always a possibility. Ifthe
cost is raised further, we lose
the deterrent effect ofour law.
We also lose the point ofhav-
ing paper ballots ifwe never
actually recount them.

Alaska is one of the few
states that still gets high marks
for its safeguards and basic
fairness. As lieutenant gover-
nor, Fran Ulmer bent over
backwards to be fair to all
sides. Loren Leman inherited
the system she designed S0
well, and all he needs to live up
to our history is to be fair; too.
Elections Chief Laura Glaiser
has so far done a commend-
able job; she took the new
touchscreen computers out of
commission until they are out-
fltte(%-wnh a lPa er re aiJShe
nn thy-recounttairly. Peoplerin
about their elections systems
aFe looking to Alaska as a mod-
e

One ofthe things we found
reassuring was that we pro-
gram our own elections and
the vendor, Diebold, has little
to do with the election process
in Alaska. This highly partisan
company has been in die news
for its tawdry behavior a bit
too much The New York
Times ran an editorial about
Diebolds lack of integrity. It
was good to find out that their

otherifctftes who Ire Worried? * «”atch tampering* $ wF*. y

role is confined at this point to
repairing machines. | hope we
keep it mat way.

This issue may appear par-
tisan to some. Democrats and
independents have been feel-
ing most threatened lately, na-
tionwide. But of course, vote
tampering is as old as elections
themselves and the chips can
fell either way. In Washington
state right now it is Republi-
cans wno are arguing that the
state and its taxpayers should
pay not thousands but millions,
not for a recount but a revote.

Republicans in the Alaska
legislature could bully through
this idea to raise the amount
citizens must raise to a prohib-
itive $50,000. But please recon-
sider Last year a bill passed
with bipartisan support requir-
ing a paper trail by 2006 inany
voting machine used in Alaska.
In the current atmosphere of
nationwide concern, it makes
no sense to werken our safe-
guards. Instead, we should be
looking for ways to strengthen
them further. Random hand re-
counts for example, conducted

after each election, cmdld 1e_tn-
sure accuracy and.war O*U"f

Here in Alaska we can till
pride ourselves on a system
that is not corrupt But we
must not allow it to erode, and
that could happen easily.

The House State Affairs
Committee may try to attach
this astronomical fee hike as an
amendment to a more general
voting hill. HB94, on Tuesday. |
urge citizens concerned about
election integrity to contact
their legislators.

SNy
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AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE
TO: CSHB 94(STA), Draft version “F”
Page 11, line 5:
Following “signature”
Insert “date ofsignature”
Page 11, line 31:
Following “substance”:
Delete “that”
Page 12, line 1
Following “(1)”:
Insert: “that”
Page 12, line 3:
Following “(2)”:
Insert: “that”
Page 12, line 4:
Following “(3)”:
Insert “that”
Page 12, line 5:

Following “(4)”:



Insert *that”
Page 12, line 7:
Following “(5)":
Insert “that”
Page 12 line 9
Following “(6)":
Insert “that”
Page 12 line 11.
Following “(7)":
Insert “that”
Page 12 lines 13-17:
Delete all material and insert:

“(8) whether the circulator has received payment or agreed to
receive payment for the collection ofsignatures on the petition, and if so, the name
of each person or organization that has paid or agreed to pay the circulator for

collection ofsignatures on the petition.
Page 13 line 24:
Following “signature”

Insert “date ofsignature
Page 15 line 2
Following “substance”

Delete “that”

Page 15, line 3:



Following “(1)”:
Insert: “that”
Page 15 line 5:
Following “(2)":
Insert: “that”
Page 15 line 6:
Following “(3)":
Insert “that”
Page 15 line 7:
Following “(4)":
Insert “that”
Page 15 line 9:
Following “(5)":
Insert “that”
Page 15 line 11
Following “(6)":
Insert “that”
Page 15 line 13
Following “(7)":
Insert “that”
Page 15 lines 15-19:

Delete all material and insert;



