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ENCLOSURE 8
Letter to Legislative Council

[DATE]

Mr. John Walstad
Code Revisor
Legislative Council
600 East Boulevard, 2nd Floor
Bismarck, ND 58505-0360

Dear Mr. Walstad:

Enclosed please find a copy of the [new, amendments to, or repeal of] North Dakota 
Administrative Code [title, article, or chapter] regarding [topics of rules] and a copy of 
each written comment and a  summary of each oral comment on the rules [or note that 
no comments were received]. By letter dated [date of Attorney General letter approving 
rules] the Attorney General approvea the proposed rules as to their legality. On [date] 
the [agency] adopted the rules as aoproved, and is now submitting the rules for 
publication in the North Dakota Administrative Code.

Thank you for your attention to this matter.

Sincerely,

Enclosure



FISCAL NOTE

S T A T E  O F  A L A S K A

2 0 0 5  L E G I S L A T I V E  S E S S I O N

R e v is io n  D a te /T im e  (N o te  if c o rre c tio n ):___________
Title Relating ; ~ 'ogu la tions th a t m ay gover

Dept. Affected:
'R D U  ________
"C om ponent ____

F i s c a l  N o te  N u m b e r

Bill V e r s io n :

(H )  P u b l is h  D a te :

CSHB 33(L&C)
3/17/05

All

S p o n so r
R e q u e s te r

M eyer

E x p e n d i t u r e s / R e v e n u e s

C om ponent No. 

( T h o u s a n d s  o f D o llars)
N ote: A m ounts do  not include inflation u n less  o therw ise noted below.

'O PER A TIN G  EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
P erso n a l S erv ices 
T ravel 
C ontractual 
S upp lies 
E quipm ent 
Land & S tructures 
G ran ts  & Claims 
M iscellaneous

TOTAL OPERATING 417.7 401.2 401 .2 401.2 401.2 401.2

CAPITAL EXPENDITURES

n rCHANGE IN REVENUES (

1002 Federal R eceip ts 
1 jO3 G F Match
1004 G F
1005 G F/Program  R eceip ts 
1037 G F/M enta' Health
O ther (Specify Type--Do not abbreviate)

TOTAL 417.7 401.2 401 .2 401.2 401.2 401.2

E s tim a te  o f an y  c u r r e n t y e a r  (FY2005) c o s t :  0.0
M ark th i s  b o x  (X) if fu n d in g  fo r th is  bill Is In c lu d ed  In th e  G o v e rn o r’s  FY 2006 b u d g e t p ro p o s a l:  I ~l

PO SITION S
Full-time
Part-tim e
T em porary

ANALYSIS: (Attach a separate page if necessary)
C o n s o lid a te d  fisca l n o te  fo r all d e p a r tm e n ts .  S e e  ind iv idual d e p a r tm e n t  fisca l n o te s  for fu n d  s o u r c e s  a n d  
d e ta i le d  e x p la n e tio n s .

P rep a red  by: Brad P ierce____________________________________________________  P h o n e __________________
Division "OMB Date/Tim e 3/4/05 11:04 AM

A pproved b y : _______________________________________________________________________ D ate 3/4 /2005______________
A gency ________________________________________________________________

COMMITTEE COPY
(Rented 9/23/2004 OMB) P a g e  1 O f ___ 1_
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FISCAL NOTE

S T A T E  O F  A L A S K A

2 0 C 5  L E G I S L A T I V E  S E S S I O N

R e v is io n  D a te /T im e  (N o te  if c o rrec tio n ):________________
Title Relating to regulations that m ay govern  tho

conduct of sm all b u s in esses .

Fiscal Note N um ber 

Bill Version:
(H) Publish Date:

D ept Affected 
RDU

C S H B  3 3 ( L & C )

3/17/05

N atural R eso u rces
R eso u rce  D evelopm ent

C om ponen t C om m issioner's Office
S p o n so r
R eq u este r

Rep. M eyer
H ouse L&C

E x p e n d i t u r e s / R e v e n u e s

C om ponent No. 

(T h o u s a n d s  o f  D o lla rs)

423

N ote Am ounts do  not include inflation u n less  otherw ise noted  below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
P erso n a l Services 39.5 39.5 39.5 39.5 39.5 39.5
Travel
Contractual 25.0 25.0 25.0 25.0 25.0 25.0
Supplies
E quipm ent
Land & Structures
G rants & Claims
M iscellaneous

TOTAL OPERATING 64.5 64.5 64.5 64.5 64.5 64.5

ICAPITAL EXPENDITURES | | | I I I

CHANGE IN REVENUES ( ) I I I

FUND SOURCE (T housands of Dollars)
1002 Federal R eceip ts
1003 G r  Match 19.2 19.2 19.2 19.2 19.2 19.2
1004 GF 42.8 42 8 42.8 42 .8 42.8 42 8
1005 G F/Program  R eceip ts
1037 GF/M ental Health
1 0 2 1 ARLF 2.5 2.5 2.5 2.5 2.5 2.5

TOTAL A 4.5 j 64.5 64.5 64.5 64.5 64.5

E s tim a te  of any  c u r r e n t  y e a r  (FYV005) c o s t : 0.0
M ark th is  box  (X) If fu n d in g  fo r th is  bill is in c lu d e d  <n th e  G o v e rn o r 's  FY 2006 b u d g e t p ro p o s a l: _____ I

POSITIONS
Full-time
Part-tim e
Tem porary

ANALYSIS: (Attach s separate page if necessary)

D N R  D iv isions a n tic ip a te  f isca l im p a c t w ilh im p le m e n ta tio n  o f th is  le g is la tio n . Im p a c t is to  p e r s o n a l  
s e r v ic e s  a s s o c ia te d  w ith  a d d itio n a l p re p a ra tio n  w ork  o n  re g u la tio n  p a c k a g e s  a n d /o r  c o n tr a c ts  fo r e c o m o n ic  
a n a ly s is  s e r v ic e s  o u ts id e  o f  D N R  e x p e r t is e .

J a n e t  B a x te r ,  L e g is la t iv e  L ia is o n

C o m m is s io n e r 's  O f f i c e

P r e p a r e d  by:

D i v i s i o n ____________________________

A p p r o v e d  by: T o m  Irw in. C o m m is s io n e r

A g e n c y  N a tu ra l R e s o u r c e s ________

P h o n e  < iJ5 -4 73 0

D a te / T im e  3/3/2005

D a te  3/3/2005

(RavtMd B/23/2004 OUR) P a g e  1 o f  1__

COMMITTEE COPY



FISCAL NOTE

R evision D a.e/Tim e (N ote if correction): Department: L a b o r a n d  W o rk fo rce  D ev e lo p m e n t
Title: 'E ffec t o f R e g u la tio n s  o n  Sm all B u s in e s s e s  RDU: O ffice o f th e  C o m m iss io n e r________
______________________________________________________________ Component: C o m m is s io n e r s  O ffice_____________
S p o n s o r  R e p re s e n ta tiv e  M ayor____ ________________ _______
R equeste r: H o u se  L&C______________________________________ C om ponent N u m b er 340

S T A T E  O F  A L A S K A  F i s c a l  N o te  N u m b e r  _4____________

2 0 0 5  L E G I S L A T I V E  S E S S I O N  Bill V e rs io n : ______________ C S H B  3 3 ( L & C ) __________

( H )  P u b lis h  D a te :  3/17/05

E x p e n d i t u r e s / R e v e n u e s ______________________________________ (T h o u s a n d s  o f  D o lla rs)
Note: Am ounts d o  not include inflation un less  o therw ise noted below.________________________
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
P ersona l S erv ices 
Travel 
C ontractual 
Supplies 
Equipm ent 
Land & S tructures 
G ran ts  8. C laim s 
M iscellaneous

35.8 35.8 35.8 35.8 35.8 35.8

18.3 18.3 18.3 18.3 18.3 18.3
7.0 1.5 1.5 1.5 1.5 1.5

TOTAL OPERATING 61.1 55.6 55.6 | 55.6 55.6 55.6

ICAPITAL EXPENDITURES I I I I

CHANGE IN REVENUES ( ) I I I I

FUND SOURCE___________________________________________________(T housands of Dollars)
1002 Federal R eceip ts 
1004 GF
1007 In teragency R eceip ts 
1157 W orker Safety  A ccount 
1172 Building S afety  A ccount 
1032 F isherm en 's  Fund

20.5 19.1 19.1 19.1 19.1 19.1
10.4 9.0 9.0 9.0 9.0 9.0

15.1 13 7 13.7 13.7 13.7 13.7
10.4 9.1 9.1 9.1 9.1 9.1
4.7 4.7 4.7 4.7 4.7 4.7

TOTAL 61.1 55.6 55.6 < 55.6 55.6 | 55.6

E s tim a te  o f a n y  c u r r e n t  y e a r  (FY2005) c o s t :  N one
M ark th is  box  (X) If fu n d in g  fo r  th is  bill is in c lu d ed  in th e  G o v ern o r’s  FY 2006 b u d g e t p ro p o s a l: I ~~|

POSITIONS _________
Full-time
Part-tim e 1 1 1 1 1 1
Tem porary

ANALYSIS: (Attach a separate page if necessary)

S e e  A tta c h e d .

P rep a red  by: G uy B e ll, D epu ty  C o m m iss io n e r_____________________________ Phone: 465-2700
Division: O ffice  o f  th e  C o m m iss io n e r  Date/Time: 3/3/05 10:59 AM

A pproved by. G reg  O 'C laray , C o m m iss io n e r___________    Date:_3/3/2005__________
Agency: D e p a rtm e n t o f  L ab o r a n d  W o rk fo rce  D ev elo p m en t ________

(Ravitad 9/23/2004 OMB) P a g e  1 O f  2

COMMITTEE COPY



(  ( 
FISCAL NOTE # 4

S T A T E  O F  A L A S K A  B I L L  V E R S I O N :  C S H B  3 3 ( L & C )

2 0 0 5  L E G I S L A T I V E  S E S S I O N

A N A L Y SIS: (c o n tin u e d )

H 8 33 aq jire s  a  study  of th e  econom ic  im pact on sm all b u s in e ss  of every  regulatory c h a n g e  befo re  th e  ch an g e  can 
b e  adopt d .  In addition, an  ex ten s iv e  regulatory flexibility analysis m ust b e  com pleted  for e a c h  regulation change  
a n d  a 'te  natives m u s t b e  eva lua ted  ond  d ocum en ted  This information m ust b e  com piled into a  report th a t will be  
useM to ustity th e  adoption of the regulations.

T his bill will im pact th re e  divisions in th e  D epartm ent o f Labor and  W orkforce D evelopm ent: L abor S tan d a rd s and 
Saf> ty. W orkers’ C om pensation , a n d  Em ploym ent Security. To p rep a re  th e  ex tens ive  an a ly s is  an d  th e  econom ic 
effect s ta tem en ts  a  p a rt tim e R egu la tions Specialist II is required. The position will b e  located  n th e  C om m issioner’s
Office.

The total FY 06 ac tu a l co s t to th e  d ep a rtm en t is estim a ted  to b e  $61.1. This includes perso n a l erv ices of $35.8, 
ic  .red , postage , printing an d  te lep h o n e  co s ts  of $18.3, and  $7.0  for supplies. T he supp lies  funding includes costs  

fo a  com puter and  office furnishings required  in th e  first y ear only.

T.iis bill w!ll im pact th e  Labor S ta n d a rd s  & Safety  (LS&S) Division’s  O ccupational S afe ty  & Health (OSH), M echanical 
nspection and  W age  & Hour p rog ram s. T h ese  LS&S program s have ex tensive  regulations, both ad o p ted  directly 

an d  for the OSH program  ad o p ted  by reference  to the federal regulations. Total co s t for LS&S is es tim a ted  at $41.7. 
r .nd ing  would be  O SH  $20.9 ($10.4  F ederal/$10 .5  W orker Safety A ccount), $10.4  M echanical Inspection  (Building 
Safety  Account) an d  $ 10.4 W age & H our (G eneral Fund).

This bili will im pact th e  W orkers’ C om pensation  Division’s  W orkers’ C om pensation  an d  F ish e rm en ’s  Fund program s. 
T he total ss tim ated  c o s t of $9.3 w ould b e  funded from the W orker Safeh A ccount ($4 .6) an d  the F ish e rm en ’s  Fund 
($4.7).

This cill will im pact th e  Em ploym ent Security Division's U nem ploym ent In su rance  program . The division estim ates  
that tiie provisions o f th e  bill will in c rea se  co s ts  by approxim ately $10.1 annually  w hich would be  funded by federal 
receipts.

This bill h a s  an  effective d a te  of Ja n u a ry  1, 2006. H owever, to estab lish  th e  p ro ced u res  an d  t j  develop  th e  required 
analysis and  reports to  com ply with th e  provisions of the  bill, the  departm en t n e e d s  to ado th e  req u es ted  position at 
the beginning of th e  fiscal year.

NOTE: S ince the  d ep a rtm en t will no t rece ive  increased  federal funding to cover th e  co s t of this legislation, the 
increased  rederal co s t will n eed  to be  ab so rb ed  within existing federal g ran t levels.

P a g e  2  o f  2



(

ReviJan Date/Time (Note if correction): Dept. Affected:
RELATING TO THE EFFECT OF R n i , n „
REGULATIONS ON SMALL BUSINESSES

FISCAL NOTE
F i s c a l  N o te  N u m b e r :

Bill V e r s io n :

( H  ) P u b l is h  D a te :

(

S T A T E  O F  A L A S K A

2 0 0 5  L E G I S L A T I V E  S E S S I O N

Title

C SH B  33(L&C)
3 /17/05

H ealth & Social S erv ices

nental S upport S erv ices

C om ponent C om m issioner's Office

MEYERSponsor 

R eq u este r 

E x p e n d i tu r e s /R e v e n u e *

HOUSE (L&C) C om ponent No. 

(T h o u s a n d s  of D o lla rs)

317

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

P ersonal Services 
Travel 
Contractual 
Supplies 
Equipm ent 
Land & S tructures 
G rants & Claims 
M iscellaneous

162.6 162.6 162.6 162.6 162.6 162.6
10.0 10.0 10.0 10.0 10.0 10.0
30.0 30.0 30.0 30.0 30.0 30.0
15.0 10.0 1 0 0 10.0 10.0 10.0

TOTAL D E R A T IN G  . 217.6 212.6 2 1 2 6 212.6 212:6 212,6

IcAPlTAL EX P6N PITU R E5 . —|-------- L -------- |---------1----
ICHANGE IN REVENUES (0) I !

FUND SOURCE (T housands of Dollars)
1002 Federal R eceipts
1003 GF Match
1004 GF 217.6 212.6 212.6 212.6 212.6 212.6
1037 GF/Mental Health
Other(Specify T ype-do not abbreviate)
Other(Specify T ype-do not abbreviate)

TOTAL 217.6 212.6 212.6 212.6 212.6 212.6

E s tim a te  o f an y  c u r r e n t  y e a r  (FY2005) c o s t :  ____________
M ark th is  box  (X) if fu n d in g  fo r th is  bill is  in c lu d ed  in th e  G o v e rn o r 's  FY 2006 b u d g e t  p ro p o s a l:  

POSITIONS
Full-time 2 2 2 2 2 2
Part-time
Tem porary

ANALYSIS: (Attach a separate page i f  necessary)

The proposed legislation will require the Department of Health and Social Services to prepare 
an economic effect statement and regulatory flexibility analysis documenting the impact o f all 
department regulations on small business in Alaska.

Department regulatory projects can generally be described as falling into 4 classifications:

1. Regulations necessary to implement new legislation; 
(cont. on page 2)

P r e p a r e d  by:

D iv is io n

A p p r o v e d  by:

A g e n c y

S h e r r y  Hill. S p e c ia l  A s s is ta n t P h o n e  4 6 5 -3 0 3 0

Office of .the .Commissioner D ate/Time 03/02/2005

/Q9< $■ Qjibertscn. QammissiopgL.
D e p a r tm e n t  o f  H e a lth  a n d  S o c ia l  S '  ry ice s.

Date 03/03/2005

(R*vU»<1 0/23/2004 OMB) Page 1 of 3

COMMITTEE COPY



A N A L Y S IS  C O N T IN U A T IO N .
(cont. from page 1)

F I S C A L  N O T E

F N #  3

BILL NO CSHB 33(L&C)

1. Regulations to implement cost containment strategies necessary to live within the budget 
appropriated by the legislature;

2. Regulations necessary to protect the public health and safety of Alaskans; and

3. Regulations necessary to comply with federal law, federal regulations, or federal funding 
agreements.

The capacity and expertise to prepare the detailed economic analyses envisioned in this legislation does 
not currently exist within the department. Virtually all department regulations affect small business in 
some fashion. In the absence o f additional resources to comply with this new mandate, delays in 
implementing time-sensitive cost-containment or public health related regulations would be likely due 
either to the time required to prepare these analyses or delays resulting from legal challenges as to the 
adequacy of the analyses.

A typical example would be Medicaid cost-containment regulations where reductions in reimbursement 
rates to small health care providers is proposed in order to live within legislative appropriations. A 
public health and safety example might include requirements on small businesses to obtain criminal 
background checks on employees

DHSS provides many o f its services through contractual or grant agreements with small business 
providers, or direct payment for services such as the Medicaid program. Virtually every regulation 
change proposed by the department would have some impact on small businesses. Currently on the 
Department's regulation tracking system there are 24 regulation changes underway for completion by 
June 30, 2005 and another 26 items already planned for FY06. Some of these proposals are very broad 
ranging such as cost containment items fcr the Medicaid program that would impact every medical 
provider that bills for services under the Medicaid program. Another example is the regulation changes 
necessary to implement new provider software (AKAIMS) that will be used for management and 
reporting o f both substance abuse and mental health programs. Regulations will provide for standard 
and updated reporting requirements.

The expertise needed to assess the projected reporting, recordkeeping and other administrative costs of 
small businesses from this type o f regulation change would require analysis by an employee with 
progiam knowledge for each department program area, analysis skills, and small business knowledge. 
This would require additional positions to prepare the economic effect statement and regulatory 
flexibility analysis for each regulatory proposal, (cont. on page 3)

(

S T A T E  O F  A L A S K A

2 0 0 5  L E G I S L A T r V T )  S E S S I O N

P a g e  2  o f  3



S T A T E  O F  A L A S K A

2 0 0 5  L E G I S L A T I V E  S i ^ S I O N

F I S C A L  N O T E

F N #  3

(

BILL NO. CSHB 33(L&C)

A N A LY SIS CONTINUATION
(cont. from page 2)

In addition, this type of analysis could well delay implementation o f some o f the Medicaid provisions or 
other broad range regulation changes. On cost containment proposals, especially for Medicaid programs, 
any resulting delay in implementation of regulations could result in significant loss o f savings to the 
Medicaid program.

A Research Analyst III, range IB, and a Medical Assistance Administrator IV (or Project Coordinator), 
range 21 are proposed to perform these functions. Estimated costs would be as follows:

Personal Services
Research Analyst III 73.7
MAAIV 88.9

Travel 10.0
To provide travel for coordination with First Health (Medicaid billing contractor), on-site review 

o f small business requirements, coordination with department staff statewide involved in drafting 
regulations.

Contractual 30.0
Possible contractual assistance on complex analysis, printing, telephone, computer s e n se s , lease 

space, DOA chargeback for Risk Mgt, HR, Dept of Law consultations, etc.

Supplies 15.0
Workstation including computer and office furniture for new employees, and on-going office 
supply needs.

TOTAL 217.6

P a g e  3  o f  3



FISCAL NOTE

S T A T E  O F  A L A S K A

2 0 0 5  L E G I S L A T I V E  S E S S I O N

Revision D ate/Tim e (N ote if correction):________________
Title '“An Act relating to regulations tha t m ay

CSHB 33(L&C)
3/17/05

govern  the conduct of sm all b u s in e s se s  . .  .*
S p o n so r
R eq u este r

R ep resen ta tive  M eyer

Fiscal N ote N um ber:

Bill V ersion:
(H) Publish  Date:

D ept. Affected:__________________
RDU Fire P revention: AST; S tatew d Supp
C om ponen t FP  O perations; A ST D irector's Office: 

AK R eco rd s & Identification

D PS

H ouse L abor & C om m erce C om ponen t No. 494; 508; 1190

E x p e n d i t u r e s / R e v e n u e s (T h o u s a n d s  o f  D o lla rs)
N ote: A m ounts do  not include inflation u n less  otherw ise no ted  below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008  | FY 2009 FY 2010 FY 2011
P ersona l S erv ices 
Travel 
C ontractual 
S upplies 
Equipm ent 
Land & S tructures 
G ran ts  & Claim s 
M iscellaneous

TOTAL OPERATING ********* ********* *********

I CAPITAL EXPENDITURES

mCHANGE IN REVENUES (

FUND SOURCE (T housands of Dollars)
1002 Federal R eceip ts
1003 GF Match
1004 GF
1005 G F/Program  R eceip ts 
1037 GF/M ental H ealth
O ther (Specify Type-Do not abbreviate)

TOTAL ********* ********* . . ********* *********

E stim a te  o f an y  cu n -en t y e a r  (FY2005) c o s t :  0.0
C h e c k  th .s  bo x  (X) If fu n d in g  fo r  th is  bill Is In c lu d ed  In th e  G o v e rn o r 's  FY 2006 b u d g e t p ro p o s a l:  

POSITIONS

n

Full-time
Part-tim e
T em porary

ANALYSIS: (Attach a separata page if necessary)
T h is  bill r e q u ire s  a g e n c ie s  a d o p tin g  re g u la tio n s  to  c o n s id e r  th e  imj a c ts  o f th o s e  re g u la tio n s  o n  sm a ll 
b u s in e s s e s .  A g e n c ie s  m u s t p r e p a r e  a  e c o n o m ic  e ffe c t s t a te m e n t  a n d  a  re g u la to ry  flexibility a n a ly s is  a s  
d e f in e d  in th e  bill.

A t th is  tim e, th e  D e p a r tm e n t o f  P u b lic  S a fe ty  (D P S ) is  u n a b le  to  q u an tify  th e  c o s t s  th a t  will b e  in c u r re d  by 
p a s s a g e  of th is  leg is la tio n . H o w e v e r , th e  d e p a r tm e n t 's  re g u la tio n s  d o  im p a c t sm a ll b u s in e s s e :  in A lask a , 
a n d  th e  bill will h a v e  a  c o s t . T h is  fiscn l n o te  a s s u m e s  th a t  th e  D e p a r tm e n t o f  C o m m e rc e , C o m m u n ity , a n d  
E c o n o m ic  D e v e lo p m e n t (D C C E D ), a s  th e  le a d  a g e n c y , will d e v e lo p  m e th o d o lo g ie s  to  a s s i s t  in e s tim a tin g  
th e  n u m b e r  o f sm a ll b u s i n e s s e s  b y  ty p e  th a t w o u ld  b e  im p a c te d  b y  a n y  c h a n g e  in a  p a r tic u la r  reg u la tio n  o r 
s e t  o f  re g u la tio n s . D isc u s s io n  o f  th e  p o te n tia l im p a c ts  o n  sm a ll b u s in e s s e s  by  D P S ' re g u la tio n s  follow:

P rep ared  by: Joar, K asson , P rogram  B udget A nalyst IV______________________  P h o n e  907-465-2640
Division A dm inistrative S e rv ices  Date/Tim e 3/3/05 12:00 AM

A pproved by: C om m issioner William T an d esk e______________________________________D ate 3/3/2005__________
A gency D epartm ent of Public Safety____________________________________

COMMITTEE COPY
(Revised W23/2004 OMB) P a g e  1 O f  2



( (
F I S C A L  N O T E  # 2

A N A L Y S IS  CONTINUATION
T h e  la rg e s t  im p a c t will b e  felt b y  th e  D ivision o f  F ire  P re v e n tio n , w h ich  is  re s p o n s ib le  fo r th e  fire, build ing , 
a n d  m e c h a n ic a l  s a f e ty  c o d e s .  T h e s e  c o d e s  a r e  le n g th y  a n d  c o m p le x , a n d  a r e  r e v is e d  a p p ro x im a te ly  
e v e r y  tw o y e a r s  a f te r  th e  a d o p tio n  o f r e v is io n s  to  th e  in te rn a tio n a l c o d e s  by  th e  In te rn a tio n a l C o d e  C ouncil. 
M o s t c h a n g e s  a r e  n o t e n fo r c e d  u n le s s  a  n e w  b u ild in g  is  c o n s t ru c te d  o r  a n  e x is tin g  b u ild ing  u n d e r g o e s  
m a jo r  re n o v a tio n  P ro je c tin g  h o w  m a n y  sm a ll b u s i n e s s e s  m ig h t fall u n d e r  th e  n e w  p ro v is io n s  w o u ld  b e  
d ifficult. It w o u ld  a l s o  b e  difficult to  d e te rm in e  th e  c o s t  o f a n y  p a r t ic u la r  p ro v is io n  in th e  fire, bu ild ing , o r 
m e c h a n ic a l  c o d e ,  • iu c h  l e s s  th e  c o s t  o f all p ro v is io n s  th a t  m a y  im p a c t a n y  p a r t ic u la r  p ro je c t. F o r  
e x a m p le ,  if a u to m a tic  fire s p r in k le r  r e q u ire m e n ts  in c r e a s e ,  a  b u ild ing  o w n e r  w o u ld  in c u r a n  initial e x p e n s e  
to  m e e t  th o s e  r e q u i r e m e n ts ,  b u t w o u ld  p ro te c t  h is  in v e s tm e n t a n d  lo w er h is  fire  risk  o v e r  th e  lo n g  run . At 
t h e  s a m e  tim e , th e  s p r in k e r  s u p p l e r  a n d  in s ta l le r  w o u ld  g a in  r e v e n u e  from  th is  n e w  b u s in e s s .  A n 
e c o n o m is t  w o u ld  b e  n e c e s s a r y  e a c h  tim e  th e  d iv is io n  re v is e d  th e  a p p ro x im a te ly  1 ,2 7 0  p a g e s  o f  t h e s e  
c o d e s ,  a n d  th e  r e q u i re d  a n a ly s e s  w o u ld  a d d  c o n s id e ra b le  tim e  to  th e  re g u la tio n s  p ro c e s s .

A la s k a  R e c o rd s  a n d  Id en tif ic a tio n  will a ls o  b e  im p a c te d , a l th o u g h  to  a  l e s s e r  d e g r e e .  T h is  b u re a u  
r e g u la te s  s e c u r ity  g u a rd  a n d  p r o c e s s  s e r v e r  b u s in e s s e s ,  a s  w ell a s  p ro v id e rs  o f  th e  h a n d g u n  tra in in g  
r e q u i r e d  for a n  A la s k a  c o n c e a le d  h a n d g u n  p e rm it. T h e  b u re a u  a ls o  p r o c e s s e s  all c rim in a l b a c k g ro u n d  
c h e c k s  re q u ire d  fo r e m p lo y m e n t in c e r ta in  fie ld s  (i.e ., s c h o o l b u s  d r iv e rs , d a y  c a r e  p ro v id e rs , s e c u r ity  
g u a r d s ,  e tc .) , fo r w h ic h  a  r e g u la te d  fe e  is c h a rg e d ,  s o m e t im e s  p a id  by  th e  e m p lo y e e ,  s o m e t im e s  by  th e  
b u s i n e s s ,  s o m e t im e s  b y  a  g o v e rn m e n t  a g e n c y ,  a n d  s o m e t im e s  by  a  n o n -p ro fit o rg a n iz a tio n . T h e  
r e g u la t io n s  g o v e rn in g  th e s e  a c tiv itie s  a r e  n o t r e v ice d  a s  o ften , a n d  in th e  c a s e  o f s e c u r ity  g u a rd , p r o c e s s  
s e r v e r ,  a n d  h a n d g u n  tra in in g , im p a c t a  re la tiv e ly  sm a ll n u m b e r  o f  sp e c if ic  p r iv a te  b u s in e s s e s .  T h e  f e e s  for 
t h e  e m p lo y m e n t r e la te d  c rim in a l r e c o r d s  c h e c k s  s p a n  a  w id e r  r a n g e  o f  b u s i n e s s e s .  In e ith e r  c a s e ,  
h o w e v e r ,  th e  d e p a r tm e n t  d o e s  n o t h a v e  th e  s ta f f  o r  k n o w le d g e  to  p e rfo rm  th e  re q u ire d  a n a ly s e s .  E v en  if 
D C C E D  p ro v id e d  g e n e r a l  e c o n o m ic  c o n s u l ta n t a s s i s t a n c e ,  D P S  s ta f f  tim e  w o u ld  b e  re q u ire d  to  a s s i s t  
th e m , a n d  p re s u m a b ly  D C C E D  w o u ld  c h a r g e  fo r th e ir  s e r v c e s .

A t th is  tim e, th e  d e p a r tm e n t  d o e s  n o t b e lie v e  c u r r e n t  A la sk a  S ta te  T ro o p e r  re g u la tio n s  im p a c t p riv a te  
b u s i n e s s e s  s ig n ific an tly , if a t  all. H o w ev e r, fu tu re  c h a n g e s  in s t a te  law  c o u ld  c h a n g e  th is  a t  a n y  tim e . F or 
e x a m p le ,  bills c u rre n tly  u n d e r  c o n s id e ra t io n  uy  th e  T w en ty -fo u rth  A la sk a  S ta te  L e g is la tu re  w o u ld  re g u la te  
t h e  s a le  o f c e r ta in  c h e m ic a ls  a n d  p re c u r s o r s  u s e d  in th e  m a n u fa c tu r e  o f m e i l ia m p h e ta m in e . A s  th e s e  
s u b s t a n c e s  a r e  s o ld  b y  s to r e s  o f all ty p e s  a c r o s s  th e  s ta te ,  th e  im p a c t o f  re g u la tio n s  to  im p le m e n t a  law  
re s u lt in g  from  a n y  o f  th e s e  bills w o u ld  fall u n d e r  C S H B  3 3  W D  'J '.

W ith o u t a d d it io n a l in fo rm atio n  a b o u t  h ow  th is  law  h a s  b e e n  im p le m e n te d  in o th e r  s t a t e s  by  a g e n c ie s  
s im ila r  to  D P S  a n d  w h a t k ind  o f a s s i s t a n c e  w o u ld  b e  p ro v id e d  by D C C E D  th e  d e p a r tm e n t  is u n a b le  to  
e s t im a te  w h a t th e  c o s t  will b e  in A la sk a .

S T A T E  O F  A L A S K A  B I L L  N O .  C S H B  3 3 ( L & C )

2 0 0 5  L E G I S L A T I V E  S E S S I O N
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FISCAL NOTE

S T A T E  O F  A L A S K A

2 0 0 5  L E G I S L A T I V E  S E S S I O N

R e v is io n  D a te /T im e  (N o te  if c o rre c tio n ) : 
Title "An ac t relaing to the effect of

F i s c a l  N o te  N u m b e r :

Bill V e r s io n :

( H )  P u b l is h  D a te :

D ept. Affected 
'R D U

1

CSHB 33(L&C)
3 /’ 7/05

A dm inistration

regulations on sm all b u s in e s se s ’
S p o n so r R ep(s). Meyer, W ilson, Kelly & N eum an
R eq u este r Labor & C om m erce_____________________

All
C om ponen t All

E x p e n d i t u r e s / R e v e n u e s

C om ponen t No. 

(T h o u s a n d s  o f  D o lla rs)

45

Note: A m ounts do  not include inflation u n less  o therw ise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
P ersonal Serv ices 
Travel 
C ontractual 
Supplies 
Equipm ent 
Land & S tructures 
G ran ts & Claim s 
M iscellaneous

0.0 0 .0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I I I |

ICHANGE IN REVENUES ( ) I j i '

FUND SO URCE T h o u san d s  of Dollars)
1002 F ederal R eceip ts
1003 GF Match
1004 GF
1005 G F/Program  R eceip ts 
1037 GF/M ental H ealth
O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim a te  o f a n y  c u r r e n t y e a r  (FY2005) 
M ark th is  box  (X) If fu n d in g  fo r th is  bill

POSITIONS

c o s t: 0 .0
FY 2006 b u d g e t p ro p o s :is  In c lu d ed  In th e  G o v e rn o r1! .I: I I

Full-time
Part-tim e
Tem porary

ANALYSIS: (Attach a separate page if necessary)

This bill would require the d epartm en t to p repare  an  econom ic effect s ta tem en t an d  a  regulatory flexibility analysis prior to 
adopting any regulation that is considered  to have  an  ad v e rse  effect on sm all b u s in e sse s . T he new  requ irem en ts 
contained in this bill will in crease  the work of the departm en t and  m ay slow  the regulation adoption p ro cess . It is 
anticipated  that th e  additional work will be  abso rbed  into each  division's budgets .

P rap a red  by: Eric S w anson , Director
Division Administrative S erv ices

P h o n e  (907 )465-5655 
Date/T im e 3/3/05 11 :49 AM

Approved by: Mike Tibbies. D eputy C om m issioner
A gency D epartm ent of Administration_______

D ate 3/3/2005

(Revmod 9/23/2004 OMB) P a g e  I o f  1
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HOUSE COMMITTEE REPC T

Date of Committee Action:. R J c r u f l ^ j  1 ,  2 0 0 5

The JUDICIARY Committee considered: HB 41

HOUSE BILL NO. 41 ASSAULT ON SCHOOL EMPLOYEES

"A n  A ct re la tin g  to  m in im u m  p e r i o f  im p riso n m e n t fo r  the  c rim e  o f  a s sa u lt in  th e  fo u r th  d eg re e  co m m itted  ag a in s t an
em ployee o f  an  e le m e n ta ry , j u n io r  h igh , o r  seco n d a ry  schoo l w ho w as engagt d in  th e  p e r fo rm a n c e  o f  schoo l du ties  a t  the  
tim e o f  th e  a s sa u lt ."

Recommends it be replaced with [ ] HCS or [ X j C S f o r    U f i i i i  i . I U D  >
For Senate Bills with new title: [ J Technical Title [ ] New Title: HCR___________ [ ] S am e T id e  [ J N ew  T itle

[ ] attach amendments
[ ] add new referral t o ____________ Committee
[ ] Letter of Intent____________ Committee

( 7 )

D a t e  R e f e r r e d  t o  C o m m i t t e e :  J a n u a r y  * 0 ,  2 0 0 5  F U R T H E R  R E F E R R A L S :  F i n a n c e

List of 
Abbrev 
for
Dept s.:
ADM
C ED
COR
C R T
c.ED
DEC
DFG
G OV
HSS
LEG
LA W
LW F
MVA
DNR
DPS
REV
DO T
LA

NEW  FISCAL NOTES
•Assigned by Chief Clerk's Office

List bv I)ept(s): *FN# Fiscal Indet. ZeroLAyJ y
AnrA /V
eeT>

c m  . /

PREVIOUS  FISCAL NOTES
List by Depi(s): FN# Fiscal Indet. Zero

.. _ .. . . .  . . J  ..



FISCAL NOTE

2005 LEGISLATIVE SESSION Bill Version: HB41-LAW-CDCO-1-14-I
() Publish D ate: _________________________

S T A T E  O F  A L A S K A  F i s c a l  N o te  N u m b e r :  __________________________

R e v is io n  D a te /T im e  (N o te  if c o rre c tio n ):______________________ Dept. Affected:____________LAW________
Title "An Act relating to minimum periods of____________RDU CRIMINAL_______________
im p’ sonm ent for th e  crim e of a s sa u lt in the fourth d eg ree ..."  C om ponent Criminal Ju s tice  Litigation
S p o n so r R ep. Lynn and  R ap McGuire_____________________  __________________________
R eq u este r H o u se  Judiciary__________________________________C om ponent No. _____________

E x p e n d i t u r e s / R e v e n u e s ______________________________________ (T h o u s a n d s  o f D o lla rs)
Note: A m ounts do no t include inflation un less o therw ise noted below. ___________________
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
P ersona l S erv ices
Travel
C ontractual
Supplies
E quipm ent
Land & S tructures
G ran ts & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES I I I I

CHANGE IN REVENUES ( ) j I I

FUND SOURCE (T housands of Dollars)
1002 Federal R eceip ts

...... -

1003 GF Match
1004 GF
10C5 G F/Program  R eceip ts
1037 GF/M ental Health
O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  of a n y  c u r re n t y e a r (FY2005) c o s t: 0.0
M ark th is  b»x  (X) if fu n d in g  fo r th is  bill is  in c lu d ed  in th e  G o v e rn o r 's  FY 2006 b u d g e t p ro p o s a l: ,

POSITIONS
Full-time
Part-tim e
T em porary

ANALYSIS: (Attach a separate page if necessary )
T h is  bill a m e n d s  A S  1 2 .5 5 .1 3 5 (d )  b y  a d d m g a  n e w  s u b s e c t io n  th a t im p o s e s  a  3 0  d a y  s e n t e n c e  for a s s a u l t  
in th e  fourth d e g r e e  if th e  a s s a u l t  is c o m m itte d  a g a in s t  a n  e m p lo y e e  o f  a n  e le m e n ta ry , ju n io r  h igh , o r 
s e c o n d a r y  s c h o o l w h ile  th e  e m p lo y e e  w a s  e n g a g e d  in th e  p e r fo rm a n c e  o f s c h o o l d u tie s . M ost a s s a u l t s  in 
s c h o o l  a r e  c o m m itte d  by  ju v e n ile s , a n d  tf a re  a re n 't  e n o u g h  c a s e s  to  re s u lt in a  f isca l im p a c t o n  th e  
D e p a r tm e n t o f L aw  a s  a  re s u lt o f  p a s s a g e  o f th is leg is la tion .

_________
P repared  by: 
Division

A pproved by: 
A gency

Kathryn D aughhetee , Director_______________________________________ P h o n e  465-3673_______
Adm inistrative S erv ices Division_____________________________  D ate/T im e 1/14/05 4:10 PM

K a th ry n  D a u g h h e t e e  fo r  G r e g g  D  R e n k e s ,  A t to r n e y  G e n e r a l  D a te  V 1 4 / 2 0 0 5 _______

D e p a r tm e n t  o f  L a w _______________________________________________

(Ravisod 9/23/3004 OMB) P a g e  1 o f



FISCAL NOTE

2 0 0 5  LEGISLATIVE SESSION Bill Version: H B41
() Publish D ate: ______

S T A T E  O F  A L A S K A  F i s c a l  N o te  N u m b e r :  _______

R e v is io n  D a te /T im e  (N o te  if c o rre c tio n ):_______________________Dept. A ffec ted   Administration
Title An ac t relaing to minimum se n ten ce _______________RDU Lege .nd A dvocacy S erv ices
________________for a ssa u lt on school em p loyee ... C om ponen t Public D efender A gency
S p o n so r R eps. Lynn & McGuire____________________________ ______________________________
R e q u e s te r  H ouse Judiciary__________________________________ C om ponent No. 1631

Expenditures/Revenues______________________________________ ( T h o u s a n d s  o f  D o llars)__________________
N ote: A m ounts do  not include inflation u n less  o therw ise no ted  below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

P erso n a l S erv ices 
T ravel 
C ontractual 
S upp lies 
E quipm ent 
Land & S tructu res 
G ran ts  & Claim s 
M iscellaneous

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | | | I I I I

CHANGE IN REVENUES ( ) I I I I I I I

FUND SO U R C E_______________________    t h o u s a n d s  of Dollars)
1002 Federal R eceip ts
1003 GF Match
1004 GF
1005 G F/Program  R eceipts
1037 GF/M ental Health
O ther (Specify Type-Do not abbreviate)

TOTAL | 0.0 0.0 u.O 0.0 0.0 0.0

E s tim a te  o f  an y  c u r r e n t y e a r  (FY2005) c o s t :  0.0
M ark th is  b o x  (X) if fu n d in g  fo r th is  bill is  in c lu d e d  in th e  G o v e rn o r 's  FY 2006 b u d g e t p ro p o s a l: I ~ |

POSITIONS
Full-time
Part-tim e
T em porary

ANALYSIS: (Attach a separate page if necessary)
T h is  bill w o u ld  re q u ire  a  m a n d a to ry  m in im um  s e n t e n c e  for a n  a s s a u l t  in th e  fo u rth  d e g r e e  c o m m itted  
a g a in s t  a n y  s c h o o l e m p lo y e e . T h e  P u b lic  D e fe n d e r  A g e n c y  b e l ie v e s  th is  bill will h a v e  a  m in im al fisca l 
im p a c t o n  th e  o p e ra t io n s  o f th e  A g en cy .

P re p a re d  by: Linda K. Wilson, D eputy Director  _______________________  P hone  (907)334-4416
Division Public D efender A gency Date/Tim e 1/14/05 9:26 AM

A p p r o v e d  b y : M ic h a e l  T ib b ie s ,  U e p u ty  C o m m is s io n e r ___________________________________ D a te  1/14/2005_______

A g e n c y  D e p a r tm e n t  o f  A d m in is tra t io n _____________________________________

(Reviud 9/23/2004 OMB) P a g e  1 o f  1



FISCAL NOTE

STATE OF ALASKA F i s c a l  N o te  N u m b e r :  H B 0 4 1 -E E D -E S S -0 1 -1 8 -0 5

2005 LEGISLATIVE SESSION Bill Version: HB41______________
() Publ'sh Date: _________________________

R ev is io n  D a te /T im e  (N o te  if c o rre c tio n ):____________  ________ Dept. Affected: Education & Early D evelopm ent
Title ______ An act relating to  minimum periods of RDU E SS____________________________

im prisonm ent for The crim e of a ssa u lt in the fourth deg ree  C om ponent Executive Administration_______
S ponso r R ep Lynn & R ep  McGuire________________________  ________________________________
R eq u este r Judiciary_________________________________________ C om ponent No.  2736

E x p e n d i t u r e s / R e v e n u e s _______________________________________ (T h o u s a n d s  o f D o llars)
Note: A m ounts do not include inflation un less  o therw ise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 F Y 2009 FY 2010 FY 2011
P ersonal Serv ices
Travel
C ontractual
Supplies
E quipm ert
Land & S tructures
G rants & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 |

ICAPITAL EXPENDITURES I ~~T I i I T

|CHANGE IN REVENUES ( ) | | | | ] [

FUND SOURCE_______________________    (T housands of Dollars)
1002 Federal R eceip ts
1003 GF Match
1004 GF
1005 G F/Program  R eceip ts 
1037 GF/Mental Health
O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f a n y  c u r re n t y e a r  (FY 2005) c o s t :  0.0
Jviark th is  box (X) If fu n d in g  fo r th i s  bill is  Inc lu d ed  in th e  G o v e rn o r 's  FY 2006 b u d g e t p ro p o sa l: 

POSITIONS
Full-time
Part-tim e
Tem porary

ANALYSIS: (Attach a separate page if necessary)

T h e re  is n o  fin an c ia l im p a c t r e la te d  to  th is  leg is la tio n  with th e  D e p a r tm e n t o f E d u c a tio n  & E arly  D ev e lo p m e n t. 
R a th e r  th is  leg is la tio n  e x te n d s  im p riso n m e n t to  th o s e  w h o  w ou ld  a s s a u l t  a n  e d u c a to r  w hile p e rfo rm in g  d u tie s  
a t  th e  tim e  o f th e  a s s a u l t .

P rep a red  by: E ddy Je a n s ,_Director_____________________________________________  P hone  465-8679
Division School F inance D ate/T im e 1/18/05 3:31 PM

Approved by: Karen R9hfeld, Depu ty Com issioner Date 1/18/2005
Agency Education & Early Deve lopment__________________________________

(Revised 9/20/2004 OMB) P a g e  1 o f _ 1 _



FISCAL NOTE

R e v is io n  D a te /T im e  (N o te  if c o rre c tio n ):______________________ Dept Affected;____________Corrections
Title An Act relating to minimum p e rio d s______________ RDU Institutional Facilities
of im prisonm ent for a ssa u lt crime ag a in s t school em ployees______ C om ponent Institution D irector's Office

STATE OF ALASKA F i s c a l  Note Number:
2005 LEGISLATIVE SESSION Bill V e r s io n :  H B 4 1

( )  P u b lis h  D a te :  ______________

S p o n so r R ep resen ta tives Lynn and  McGuire
R eq u es te r Judiciary, F inance C om ponent No. 524

E x p e n d i t u r e s / R e v e n u e s (T h o u s a n d s  o f  D o lla rs)
Note: A mounts do  not include inflation u n less  otherw ise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
P ersona l S en /ices 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
C ontractual 0.0 0.0 0 0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipm ent 0.0 0.0 0.0 0.0 0.0 0.0
Land & S tructures 0.0 0.0 0.0 0.0 0 .0 0.0
G ran ts & Claims 0.0 0.0 0.0 0.0 0.0 0.0
M iscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES 0.0 0.0 I 0.0 0.0 | 0 .0  I 0.0 I

CHANGE IN REVENUES ( ) | 0 .0  I 0.0 | 0.0 0.0 0.0 0.0 |

FUND SO URCE___________________________________________________(T housands of Dollars)
1002 Federal R eceip ts
1003 GF Match
1004 GF
1005 G F/Program  R eceip ts 
1037 GF/Mentnl Health
O ther (Specify Type-Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  of an y  c u r r e n t  y e a r  (FY2005) c o s t :  0.0
MarT th is  box  (X) if fu n d in g  fo r th is  bill is in c lu d ed  in th e  G o v e rn o r 's  FY 2006 b u d g e t p ro p o s a l: 

POSITIONS
Full-time 0 0 0 0 0 0
Part-tim e 0 0 0 0 0 0
Tem porary . . c 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
D u e  to  th e  e x tre m e ly  -m a ll n u m b e r  o f p o ten tia l c a s e s ,  th e  D e p a r tm e n t o f  C o rre c t io n s  d o e s  n o t a n tic ip a te  a  
fisca l im p a c t from  th e  p a s s a g e  o f th is  leg isla tion .

P rep ared  by: S harleen  Griffin, Acting Director________________________________  P h o n e  465-4641
Division Adm inistrative S e n /ic e s ____________  D ate/Tim e 1/20/05 12:57 PM

A p p r o v e d  by: P o r tia  P a rk e r, D e p u ty  C o m m is s io n e r _____________________________  D a te  1/20/2005

A g e n c y  D e p a r tm e n t  o f  C o r r e c t io n s  ___________________________________

{ReviMd &?3/2004 OMB) P a g e  1 o f
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■ FATALITY: Gunfire 
erupted at trailer court 
during confrontation.
By LUCAS WALL 
Anchorage Dally News

The I9-year-old man shot to 
death Sunday in a Fairbanks trail­
er park was an Air Force airman 
who got in the middle of a shootout 
involving more than 20 people, in­
cluding several other airmen and 
Army soldiers, Alaska State Troop­
ers said Tuesday.

Troopers arid three local police 
departments responded io the 
Lake View Trailer Court about 
12:25 a.m. Terry Hachtel died 
while en route to Fairbanks 
Memorial Hospital in a private ve­
hicle.

Seven trooper investigators are

working the case with help from 
State Crime Lab technicians, the 
Air Force Office of Special Investi­
gations and the Army Criminal In­
vestigation Division.

Troopers spokesman Greg 
Wilkinson said events began Fri­
day night at a party in a Fairbanks 
residence. There was a fight there 
involving military personnel and 
civilians, but Wilkinson said he did­
n't know what it was about.

The night after, a group of 20 or 
so people including Hachtel went 
to the trailer, which the Lake View 
manager said is owned by David 
Causey. Troopers said the owner 
was home at the time but wouldn’t 
say how many others were with 
h«n.

The group wanted revenge for 
what happened the previous night, 
Wilkinson said, and several people

tried to enter the trailer. Gunfire 
erupted between those inside and 
outside the trailer, and Hachtel 
was struck in the chest.

Wilkinson said he didn't know 
how many people fired shots or If 
ilachtel was among the shooters. 
One firearm was recovered from 
inside the trailer and one from out­
side, he said. He didn’t know the 
types, but said neither was a mili­
tary weapon.

About 10 strings of green and or­
ange yarn were strung up outside 
the trailer Monday as investigators 
apparently tried to plot bullet tra­
jectory.

"We're trying to establish who 
fired first," Wilkinson said.

Troopers hope to conclude their 
investigation within the next two 
weeks and forward findings to the 
Fairbanks district attorney’s office.

Lt. Esmeralda Silvestre, ah 
Eielson spokeswoman, said Air 
Force investigators won’t com­
ment on the matter. Hachtel's 
hometown was listed as Fort Ord, 
Calif., an Army base 5 miles north 
of Monterey. He is a native of Roy, 
Utah.

Hachtel joined the Air Force in 
May 2000 and had been stationed 
at Eielson sir re November 2000, 
Silvestre said. He worked in the 
354th Munition? Flight, responsi­
ble for taking trailers of jjombs and 
bullets from storage to the flight 
line for loading onto aircraft.

The Air Force held a memorial 
service for Hachtel Tuesday after­
noon at the base chapel.

■  The Associated Press contributed to this story. 
Reporter Luces Wall can be readied at Iwaitt 
adn.com or 257-4321.-Anchorage Daily News

to be broadcast Mom pleads not guilty to  assaulting  girl's teach er
■ CHARGES: Woman pulled 
Taku teacher’s hair, tore

TV, the Internet
annual State of the 
tska Legislature at 7 
cast live on several 
tions.
;s can be seen on Alas- 
TV Juneau, KUAC-TV 
V Bethel), the Alaska 
iystem (ARCS TV) and 
Anchorage, and Chan- 
otna.
a, the eable-TV service 
also televise the event, 
is in the Gavel to Gave* 
i at www.ktoo.org/

>e broadcast on Alaska 
ations and live- 
t at www.state.ak.us. 
Inc/iorage Daily News

phone o i l  wall, police say.
By NICOLE TSONG 
Anchorage Oally News

A mother who police say at­
tacked her daughter’s Taku Ele­
mentary teacher pleaded not guilty 
on Tuesday in Anchorage District 
Court to charges of assault.

Angel S. Carter, 36, of Anchor­
age faces two counts of fourth-de­
gree misdemeanor assault and one 
count of malicious destruction of 
projrerty.

The maximum penalty for one 
assault charge is one year in jail 
and a $5,000 fine, while destroying

properly carries a 
maximum penalty 
of six months in 
jail and a $1,000 
fine. Her trial was 
set for March 11.

Carter is free 
on her own recog­
nizance. Judge 
Stephanie Rhoad­
es .also ordered 
her to stay away from the teacher 
and Anchorage School District 
property.

Anchorage police say Carter 
walked into the fifth-grade class­
room on Dec. 13 and asked teacher 
Bonnie Lucca for documented dai­
ly reports on her daughter’s behav 
ior. Ai le time, the teacher was

Carter

working on an assignment with 
students. When Lucca told Carter 
she couldn’t speak with her until 
class ended and asked her to leave, 
Carter became furious and at­
tacked, pushing Lucca and pulling 
her hair, police said.

Lucca tried to call for help, but 
Carter grabbed the classroom tele­
phone and tore it off the wall, police 
said. Other teachers separated the 
two.

Lucca suffered minor injuries, 
including a scratch on her face and 
bruises on her arm and leg. She 
could not be reached for comment.

In an interview five days after 
the incident, Carter said she lost 
her temper that day because of on­
going issues with Lucca. She said

her daughter was having behav­
ioral and academic problems, so 
she asked Lucca to try daily 
progress reports for two weeks.

“ I was asking for something dai­
ly, just for a short period of time, 
and she would always tell me, ’I 
don’t have time, I’m not going to 
give this to you.” ’

Carter, who also could not be 
reached for comment Tuesday, 
said at the time she was sorry the 
incident happened in front of chil­
dren.

But "you don’t deny a parent 
from wanting their child to excel," 
she said.

■  Nicola Tsong can be reached a( nlsong9adn. 
com Of 257 4450.

http://www.ktoo.org/
http://www.state.ak.us
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House Judiciary Committee

Memorandum

To: Leg. Legal

From: Vanessa Tondini, Committee Aide
House Judiciary Committee

Date: February 7, 2005

Re: CS Request

Please create a final draft House Judiciary Committee Substitute for work order # 23-LS0307\A, 
Hb 41, incorporating the attached one amendment. The bill was passed out of committee today.

If you have any questions, please call me at 4990.
Thank you!

T h e  i n f o r m a t io n  a t t a c h e d  to  th is  m e m o  is  C O N F I D E N T I A L  an/or  p r i v i l e g e d .  It is  in te n d e d  to  b e  r e v i e w e d  in i t i a l ly  b y  

o n l y  th e  in d iv id u a l  n a m e d  a b o v e .  I f  th e  r e a d e r  o f  th is  M e m o r a n d u m  is  n o t  th e  in t e n d e d  r e c ip i e n t  o r  a  r e p r e s e n t a t iv e  o f  th e  

in t e n d e d  r e c ip i e n t ,  y o u  a r e  h e r e b y  n o t i f i e d  th at  a n y  r e v i e w ,  d i s s e m i n a t i o n ,  o r  c o p y i n g  o f  th e  in fo r m a t io n  c o n t a i n e d  h e r e in  is  

p r o h ib i t e d .  It y o u  h a v e  r e c e i v e d  th is  in e r r o r ,  p l e a s e  i m m e d i a t e l y  n o t i f y  th e  s e n d e r  b y  t e l e p h o n e  an d  return  th is  to  th e  

s e n d e r  a t  th e  a b o v e  a d d r e s s .
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OFFERED IN THE
HOUSE JUDICIARY COMMITTEE BY REP. MCGUIRE

TO: HB 41

Page 2, Line 4:

After “school duties”

Insert “white on school grounds, on a school bus, at a school-sponsored event, or in the 
administrative offices of a school district”
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696 S e n t e n c e  a n d  P r o b a t io n I  12.55.155

(2) the defendant, although an accomplice, played only a minor role in the commission 
of the offense;

(3) the defendant xraxmitted the offense under some degree of duress, coercion, threat, 
or compulsion insufficient to constitute a complete defense, but which significantly 
affected the defendant’s conduct;

(4) the conduct of u youthful defendant was substantially influenced by another person 
more mature than the defendant;

(5) the conduct of iin aged defendant was substantially a product of physical or mental 
infirmities resulting from the defendant’s age;

(6) in a conviction for assault under AS 11.41.200 — 11.41.220, the defendant acted 
with serious provoca aon from the victim;

(7) except in the case of a crime defined by AS 11 41.410 — 11.41.470, the victim 
provoked the crime to a significant degree;

(8) [Repealed, § 41 ch 143 SLA 1982.]
(9) the conduct corstituting the offense was among the least serious conduct included 

in the definition of the offense;
(10) before the defendant knew that the criminal conduct had been discovered, the 

defendant fully compensated or made a good faith effort to fully compensate the victim of 
the defendant’s criminal conduct for any damage or injury sustained;

(11) the defendant was motivated to commit the offense solely by an overwhelming 
compulsion to provide for emergency necessities for the defendant’s immediate family;

(12) the defendant assisted authorities to detect, apprehend, or prosecute other 
persons who committed an offense;

(13) the facts surrounding the commission of the offense and any previous offenses by 
the defendant establish that the harm caused by the defendant’s conduct is consistently 
minor and inconsistent with the imposition of a substantial period of imprisonment;

(14) the defendant is convicted of an offense specified in AS 11.71 and the offense 
involved small quantities of a controlled substance;

(15) the defendant is convicted of an offense specified in AS 11.71 and the offense 
involved the distribution of a controlled substance, other than a schedule LA controlled 
substance, to a personal acquaintance who is 19 years of age or older for no profit;

(16) the defendant is convicted of an offense specified in AS 11.71 and the offense 
involved the possession of a small amount of a controlled substance for personal use in 
the defendant’s home;

(17) in a conviction for assault or attempted assault or for Homicide or attempted 
homicide, the defendant acted in response to domestic violence perpetrated by the victim 
against the defendant and the domestic violence consisted of aggravated or repeated 
instances of assaultive behavior.

(e) If a factor in aggravation is a necessary element of the present offense, or requires 
the imposition of a prenumptive term under AS 12.55.125(cX2), that factor may not be 
used to aggravate the presumptive term. If a factor in mitigation is raised at trial as a 
defense reducing the oflense charged to a lesser included offense, that factor may not be 
used to mitigate the presumptive term.

(f) If the state seeks to establish a factor in aggravation at sentencing or if the 
defendant seeks to establish a factor in mitigation at sentencing, written notice must be 
served on the opposing party and filed with the court not later than 1 days before the 
date set for imposition ol'sentence. Factors in aggravation and factors iu mitigation must 
be established by clear and convincing evidence before the court sitting without a jury. All 
findings must be set out with specificity.

(g) Voluntary alcohol or other drug intoxication or chronic alcoholism or other drug 
addiction may not be corsidered an aggravating oi mitigating factor.

(h) In this section, “se rious provocation” has the meaning given in AS 11.41.115(f).
(§ 12 ch 166 SLA .1978; am §§ 39 — 41 ch 102 SLA 1980; am §§ 19, 20 ch 45 SLA 1982;



Session:
Alaska State Capitol

Juneau. AK 99801-1182

Phone:(907)465-4931 
Fax: (907) 4654316 

Toll Free: (800) 870-4391

Interim:
716 W. 4th Ave., #330 

Anchorage, AK 99501-2133

Phone: (907) 269-0205 
Fax: (907) 269-0207

Represent*: ve_Bob_Lyun0legit.«*ie ok.uj

January 12, 2005

To: Representative Lesil McGuire, Chairman
Judiciary Committee

Fr: Representative Bob Lynn

Re: HB 41
“An Act re'ating to minimum periods of imprisonment for the crime of assault in the 

fourth degree committed against an employee of an elementary, junior high, or secondary school 
who was engaged in the performance of school duties at the time ct the assault.”

Alaska State Legislature

Member
Education Committee 
State Affairs Committee 
Labor and Commerce Committee 
Joint Armed Services Committee 
Econ Dev, Int'l Trade & Tourism

Chair
Military and Veterans Affairs Committee

Finance Subcommittees

A Communication From
REPRESENTATIVE BOB LYNN

District 31 Anchorage

Please schedule HB 41 to be heard in the Judiciary Committee at your earliest convenience. 
Attached is a copy of the Bill and supporting documents. Thank you.
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SPO NSO R STA TEM EN T 
HB 41

State Statute provides for specific term s o f im prisonm ent for crim es com m itted 
against certain public em ployees, such as peace officers, firefighters, etc., in the 
perform ance o f  th ir official duties. School em ployees who, each day, w ork with 
our m ost precious resource, our children, deserve the s^ine level o f respect and 
protection under the law.

This bill revises sentencing guidelines so that an individual convicted as an adult o f 
assault on a  school em ployee during, or because of, the perform ance o f official 
duties, will receive a mandatory m inim um  term  o f im prisonm ent. This would be 
sim ilar to that im posed upon an individual who assaults a peace officer, fire 
fighter, correctional em pL yee, em ergency m edical technician, param edic, 
ambulance attendance o r other em ergency responder engaged in the perform ance 
o f official duties at the tim e o f the offense.

Schools m ust be safe for teachers and other school em ployees, as well as for 
children. T his bill adds a giant step tow ard that safety. Y our support o f HB 41 is 
requested.

Session:
Alaska State Capitol

Juneau, AK 99801-1182
Member
Education Committee 
State Affairs Committee 
Labor and Commerce Committee 
Joint Armed Services Committee 
Econ Dev, Int'l Trade & Tourism

Chair
Military and Veterans Affairs Committee

Finance Subcommittees

A Communication From
REPRESENTATIVE BOB LYNN

District 31 Anchorage



Anchorage Daily News | Angry parent punches schoolteacner P a g e  1 o f  2

A n g r y  p a r e n t  p u n c h e s  s c h o o l t e a c h e r
ATTACK: M other a s s a u l ts  Falrv iew  E lem en ta ry  te a c h e r ;  d is tr ic t  will p u rsu e  c h a rg e s .

By KATIE PESZNECKER 
Anchorage Daily News

(Published: October 15, 2003)

T h e  m o t h e r  o f a  F a irv ie w  E le m e n ta r y  S c h o o l s t u d e n t  w a s  c i te d  f o r  
m i s d e m e a n o r  a s s a u l t  M o n d a y  a f t e r  s h e  c o n f r o n te d  h e r  s o n 's  t e a c h e r  in a  
s c h o o l  h a llw a y  a n d  h i t  t h e  m a n  s e v e r a l  t im e s .

P o lice  s a id  t h e  t e a c h e r  h a d  b ro k e n  u p  a  f ig h t  b e tw e e n  tw o  s i x t h - g r a d e r s  
e a r l i e r  in  t h e  d a y ,  p la c in g  o n e ,  C a s s a u n d r a  L. W e s t 's  s o n ,  in a  " b e a r  h u g "  to  
p u ll h im  o ff  t h e  o t h e r  s t u d e n t .  P r in c ip a l L ois M a n c e  c a lle d  W e s t ,  3 S , a n d  
a s k e d  h e r  t o  c o m e  to  s c h o o l  t o  d i s c u s s  t h e  in c id e n t ,  s a id  S u p e r i n t e n d e n t  
C a ro l C o m e a u .

A c c o rd in g  t o  p o lic e  a n d  s c h o o l  o f f ic ia ls , W e s t  a r r iv e d  a f t e r  s c h o o l  h o u r s  a n d  
a t t a c k e d  t h e  4 0 - y e a r - o ld  t e a c h e r  o u t s id e  h is  c la s s r o o m . S h e  p u n c h e d  h im  
th r e e  t im e s ,  p o lic e  s a id .

C o m e a u  s a id  s h e  m e t  w ith  t h e  F a irv ie w  t e a c h e r  T u e s d a y .  H e w a s  s h a k e n  u p ,  
s h e  s a id ,  a n d  s h e  a s s u r e d  h im  t h e  d is t r i c t  will p u r s u e  c h a r g e s .

"T h is  is a b s o lu te ly  In to le r a b le ,"  C o m e a u  s a id .  " O u r  e m p lo y e e s  s h o u ld  fe e l 
s a f e  w h e r e v e r  th e y  a r e ,  a n d  n o b o d y  h a s  a  r ig h t  to  a s s a u l t  a n  A n c h o r a g e  
e m p lo y e e  f o r  a n y  r e a s o n .  A s s a u l t in g  s c h o o l p e r s o n n e l  is illega l a n d  s h e  will 
b e  p r o s e c u te d  to  t h e  fu ll e x t e n t  o f  t h e  law ."

In  a n  in te rv ie w  T u e s d a y ,  W e s t  ^ a id  s h e  d id n ’t g o  to  t h e  s c h o o l in t e n d in g  to  
h it  h e r  s o n 's  t e a c h e r .  S h e  s a id  s h e  a n d  h e r  s o n  a r r iv e d  a t  t h e  s c h o o l  a b o u t  
3 : 4 5  p .m . W h ile  t h e y  w e r e  t h e r e ,  s h e  s a id ,  h e r  s o n  to ld  h e r  h e  h a d  fe l t  
" c h o k e d "  u n d e r  t h e  t e a c h e r 's  r e s t r a i n t .

W e s t  s a id  s h e  f e l t  o v e r c o m e  w ith  a n g e r  a n d  w e n t  u p  to  th e  c la s s r o o m .  W h e n  
s h e  a r r iv e d ,  s h e  s a id ,  s h e  a s k e d  t h e  t e a c h e r  if t h e y  c o u ld  ta lk . S h e  w a n te d  
to  b e  p o li te ,  s h e  s a id .

W e s t  s a id  th e  t e a c h e r  im m e d ia te ly  le f t  th e  ro o m  a n d  s u g g e s t e d  th e y  g o  to  
t h e  o ff ic e . H e w a s  w a lk in g  a w a y , w ith  W e s t  s w e a r in g  a t  h im , a c c o r d in g  to  
p o lic e  a n d  W e s t 's  o w n  a c c o u n t .

E m p l o y  f M ' C v e c  re

T o p  J o b s

T he G a len a  C ity S ch o o l D istric t 
cu rre n tly  h a s  o p e n in g s  fo r tw o
MQre^

NW A rctic B o ro u g h  S choo l 
D istrict, h e a d q u a r te r e d  in 
K o tzeb u e , AK, Is More...

PHARMACISTS P ro v id en ce  
E x ten d ed  C a re  C e n te r  Is seek in g  
b o th  a m a n a g in g  More...

A laska C h ild ren 's  S e rv ic e s  
Fam ily T re a tm e n t  H om e 
S u p e rv iso r  P ro v id e : C linical 
su p e rv is io n  More,,,

M ake a  d if fe re n c e  a t  Key. 
B ecom e p a r t  o f a  te a m  More^x

M echanical E n g in e e rs  A rctic Sun  
E n g in eerin g  In E agle R iver Is 
a ccep tin g  More,,,

F/T T e m p o ra ry  W a re h o u se  
P erson  Light w a re h o u s e  w ork , 
pulling , pack in g  & More,.,

V ie w  a l l  4 2  T o p  J o b s  O 
G o to _ E m p lo y m e n t  O 

D a ily  N e w s  j o b .o p e n i n g s  O

" E x c u s e  m e ,"  W e s t  s a id  s h e  c a l le d  a f t e r  h im . "I w a n t  to  k n o w  w h y  y o u  p u t  y o u r  h a n d s  o n  m y  k id ."

S h e  th e n  ju m p e d  o n  h im  a n d  h it h im , W e s t  s a id .  A s e c o n d  t e a c h e r  in t e r v e n e d  a n d  th e  p r in c ip a l r a m e  o n  th e  
s c e n e .

"T o  p u t  y o u r  h a n d s  o n  s o m e b o d y 's  c h ild , it d o e s n 't  m a k e  s e n s e ,"  W e s t  s a id  T u e s d a y  e v e n in g .  "I w a s  t r ip p e d  
o u t ."

S c h o o l s t a f f  m e m b e r s  c a lle d  p o lic e .

W e s t  h a d  le f t in  h e r  v e h ic le  w h e n  o f f ic e rs  a r r iv e d ,  M cG ee s a id . P o lic e  f o u n d  h e r  a t  h e r  h o m e  a n d  c i t e d  h e r .

T h e  c o n t r a c t  f o r  d i s t r i c t  t e a c h e r s  s a y s  th e y  m a y  " u s e  r e a s o n a b le  a n d  n e c e s s a r y  p h y s ic a l  f o r c e  o n  a  s t u d e n t  to  
p r o t e c t  t h e  t e a c h e r ,  a  s t u d e n t ( s )  o r  o th e r s  f ro m  p h y s ic a l  in ju ry "  a n d  " in  a n y  e x t r a o r d i n a r y  c a s e  o f  b r e a c h  o f  
d is c ip l in e ,  to  r e s t r a i n  a  p h y s ic a lly  d is r u p t iv e  s tu d e n t . "

   j -   1 a a i o i inn - u._i



A n c h o r a g e  D a i l y  N e w s  | A n g r y  p a r e n t  p u n c h e s  s c h o o l t e a c h e r P a g e  2  o f  2

" H a d  a  s t u d e n t  b e e n  a t t a c k in g  a n o t h e r  s t u d e n t  a n d  th e  t e a c h e r  s to o d  b y  a n d  j u s t  y e l le d  a t  t h e  k id , s o m e b o d y  
w o u ld  n o w  h o ld  t h a t  t e a c h e r  r e s p o n s ib l e  f o r  n o t  in te r v e n in g  to  p r e v e n t  In ju ry ,"  s a id  B o b  R o s e s ,  p r e s id e n t  o f  
t h e  A n c h o ra g e  E d u c a t io n  A s s o c ia t io n  t e a c h e r s  u n io n .  "Y ou h a v e  to  e r r  o n  t h e  s id e  o f  c a u t io n ."

T h e  t e a c h e r  d id  n o t  w a n t  to  b e  id e n t i f ie d  o r  in te r v ie w e d ,  R o s e s  s a id .  “H e  w a n t s  th i s  th in g  to  g o  a w a y ."  P o lice  
a n d  s c h o o l  o ff ic ia ls  a ls o  r e f u s e d  to  id e n t if y  t h e  t e a c h e r .

W e s t  h a s  lived  in A la s k a  fo r  e ig h t, y e a r s  a n d  s a id  i t  h a s n ' t  b e e n  w i th o u t  t r o u b le .  S h e  h a s  b e e n  c i te d  s e v e r a l
t i m e s  f o r  m in o r  c r im e s  r a n g in g  f r o m  a s s a u l t  to  t h e f t  a n d  s a id  s h e  s p e n t  t h r e e  y e a r s  in p r i s o n  o n  a  d ru g
c o n v ic t io n .

S h e  s a id  h it tin g  t h e  t e a c h e r  w a s  w r o n g .

" B u t w a s n 't  it w ro n g  w h e n  h e  t o u c h e d  (m y  s o n ) ? "  s a id  W e s t ,  s ip p in g  a p p le  j u i c e  a t  h e r  a p a r t m e n t  a n d  w e a r in g  
a  r e d  a n d  w h ite  T - s h i r t  t h a t  r e a d  " B e w a re !  A t t i tu d e  o u t  o f  c o n t r o l ."

W e s t  s a id  s h e  p la n s  t o  lo o k  in to  f ilin g  c h a r g e s  a g a i n s t  t h e  t e a c h e r .

I f  s o m e o n e  th in k s  a  t e a c h e r  h a s  b e h a v e d  in a p p r o p r ia te ly ,  t h e r e  a r e  p r o c e d u r e s  in p la c e  to  in v e s t i g a t e  t h a t ,  
R o s e s  s a id .

"T h e  re a l  p ro b le m  h e r e  is t h e  p a r e n t  c o m in g  in a n d  d e c id in g  to  a t t a c k  a  t e a c h e r , "  h e  s a id .  " I t  is n e v e r  
a p p r o p r i a t e  fo r a n y  ( p a r e n t )  to  t a k e  m a t t e r s  in to  th e i r  o w n  h a n d ."

M o n d a y 's  a s s a u l t  is o n ly  t h e  s e c o n d  t im e  a n  A n c h o ra g e  t e a c h e r  h a s  b e e n  a s s a u l t e d  a t  s c h o o l ,  d is t r i c t  o ff ic ia ls  
s a y .  A T a k u  E le m e n ta r y  m o t h e r  in  D e c e m b e r  2 0 0 1  a s s a u l t e d  h e r  d a u g h t e r 's  t e a c h e r  in  f r o n t  o f  a  c la s s r o o m  o f  
c h i ld r e n .  T h a t w o m a n ,  A n g e l C a r t e r ,  w a s  s e n t e n c e d  to  9 0  d a y s  in ja i l .

Daily News reporter Katie Pesznecker can be reached at kpesznecker@adn.com.

mailto:kpesznecker@adn.com
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P a re n t c h a rg e d  w ith  a tta c k in g  te a c h e r

ANCHORAGE - The mother of an Anchorage fifth-grader is accused of attacking her 
daughter's teacher in the classroom.

Angel Carter, 36, has been cited for misdemeanor assault and malicious destruction 
of property, but has not been taken into custody, police said.

Carter walked into Bonnie Lucca's classroom at Taku Elementary School on Thursday 
morning and asked the teacher if they could discuss her daughter's grades, police 
said. At the tim e, Lucca was working on an assignment with her students.

When Lucca told Carter she couldn't speak with her until class ended and asked her 
to leave, Carter became furious, pushing the teacher and pulling her hair, police 
said.

Lucca tried to call for help, but Carter tore the classroom telephone off the wall, 
police said.

Lucca suffered minor injuries. The School District has banned Carter from school 
grounds.
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Assault nets jail for mom
SENTENCE: Woman who punched teacher gets 120 days.

TATAB0L1NE BRANT 
Anchorage Dally News 
Staff
A mother who punched a Fairview Elementary School teacher last fall outside his dassroom was sentenced Friday to 120 days In Jail and 10 
years of probation — tha maximum probation for misdemeanor assault, court records sey. Cassaundra L. West, 39, was also fined $1,000, 
forbidden to have contact with the fifth-grade teacher she assaulted, and ordered to stay off Anchorage School District property unless given 
spedflc permission to the contrary.
The stiff sentence pleased School District Superintendent Carol Comeau, who said the misdemeanor assault was senous. Comeau Is pushing 
for a state law to establish mandatory minimum Jail sentences of 30 to 60 days for people convicted of assaulting school employees.
•I very much appredate the support of the prosecutor and the Police Department In dealing with this Issue,* Comeau said. 'I can’t emphasize 
strongly enough how I want all our school employees to feel safe while they're on duty at work.*
The assault took place around 4 p.m. Oct. 13. West had been called to the school after her son got Into a flght and was restrained by a fifth- 
grade teacher. West confronted the Instructor outside his dacsroom, swore at him and then punched him three times, according to police and 
West.
West said In an Interview In October that she did not go to the school Intending to hit anyone but that she was overcome with ange- vhen her 
son said he felt he had been choked by the teacher. Comeau said Monday that district officials Investigated tne teacher's actions In restraining 
the boy and that he was found to have done nothing wrong.
West has convictions for drug, larceny and false reporting offenses and a history of losing her temper, court records show.
About six months before the Incident at the school, she was arrested for malldous destruction of property for pouring water on the electrical 
components of her ex-boyfrlend's television. She also cut the line to the Intercom In his apartment used for buzzing people In, and cracked 
one of his windows, the documents say. West was ordered to complete an anger management course but never did, court records show.
West could not be reached Monday, but she said In the October Interview that hitting the teacher was wrong "Hut wasn't It wrong when he 
touched (my son)?" she said.
Assistant Municipal Attorney Richard Felton said West's sentence war. In line with the 90-day jail term Angel Carter was given two years ago 
after she assaulted a Taku Elementary School teacher.
"I think Its a fair sentence,* he said. There has to be a bright line drawn."

Daily News reporter Tatabollne Brant can be reached at tbrantOadn.com or 257-4321.
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Mom p le a d s  in n o c e n t in a s s a u l t  on h e r  d a u g h te r 's  te a c h e r

ANCHORAGE - An Anchorage mother who police say attacked her daughter's teacher 
pleaded innocent Tuesday in Anchorage District Court to charges of assault.

Angel S. Carter, 36, faces two counts of fourth-degree misdemeanor assault and one 
count of malicious destruction of property. Her trial is set for March 11.

Carter is free on her own recognizance and has been ordered by a judge to stay 
away from the teacher and Anchorage School District property.

Anchorage police say Carter walked into the fifth-grade classroom at Taku 
Elementary School on Dec. 13 and asked teacher Bonnie Lucca for documented daily 
reports on her daughter's behavior. At the time, the teacher was working on an 
assignment with students. Lucca told Carter she couldn't speak w ith her until class 
ended and asked her to leave, police said. Carter became furious and pushed Lucca 
and pulled her hair, police said.

Lucca tried to call for help, but Carter grabbed the classroom telephone and tore it 
off the wall, police said. Other teachers separated the two. Lucca suffered m inor 
injuries, including a scratch and bruises.
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A n c h o r a g e  m o t h e r  s e n t e n c e d  f o r  a s s a u l t i n g  f i f t h - g r a d e  
t e a c h e r

K e n a i  P e n i n s u l a  O n l i n e

ANCHORAGE (AP) -- A judge sentenced an Anchorage mother to 90 days in ja il for 
assaulting her daughter's teacher In front of a class of fifth-graders.

Prosecutors said Angel Carter In December walked into Bonnie Lucca's classroom at 
Taku Elementary School and grabbed Lucca after the teacher motioned for her to 
keep quiet. Carter then hit Lucca and smashed a telephone against her head.

Carter, 36, pleaded guilty Friday to two counts of misdemeanor assault and one 
count of malicious destruction of property. She also was ordered not to contact 
teachers w ithout written permission from prosecutors.

"To bring violence in the classroom to children is so horrible, so insidious and 
unforgivable that I think a serious ja il sentence would be warranted," Alaska District 
Judge Peter Ashman told Carter, whose head remained bowed as he spoke.

Ashman accepted the plea agreement and sentenced Carter to three months in jail.
I f  Carter stays out of trouble during a year of probation, the conviction will be 
cleared from  her record, said municipal attorney Fill Greene.

Although the judge felt Carter's punishment should be more harsh, not accepting the 
agreement would mean returning the case to trial status. That would postpone an 
end to the case, he said, and would not be fair to Lucca or her students.

"In  real term s, what they'll know is she'll get 90 days In ja il, and maybe that's 
enough," Ashman said.

Carter has no prior record.

During the hearing, she apologized to Superintendent Carol Comeau, Lucca and 
Taku's principal, Karlyn Daenzer.

"I hope something positive can come out of something negative," she said, turning 
in her seat to look at them.

Students heard a videotaped apology from Carter in class on Thursday.

During the hearing, Lucca told the judge her version of events.

Earlier that week in December, Carter had approached Lucca, asking for daily 
progress reports on her daughter. Lucca refused, saying she only had time to do



weekly reports. Substitute teachers for Lucca also told Lucca that Carter tried to 
intimidate them, and Taku's office staff said Carter had threatened to hurt Lucca.

Another teacher was leading the class Dec. 13 when Carter walked into the 
classroom with her daughter. Lucca said she motioned with her hand for Carter to 
stay silent, but the parent came face-to-face with her and started yelling. Then she 
grabbed Lucca and said they had to go in the hallway, Lucca said.

When Lucca resisted, Carter shoved her into a corner and started hitting her, the 
teacher said. Lucca yelled for help, and tried to use the telephone to call the police, 
but Carter ripped It off the wall and hit her with it, she said.

Carter's daughter was moved to another classroom after the incident.
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E C S  In fo rm ation  C le a r in g h o u s e

S ta te L eg isla tio n L im its o n  te a c h e r  
a c tio n

A s sa u lts  a g a in s t  te a c h e rs O th e r  r ig h ts  o f te a c h e r s  a n d  
s c h o o l e m p lo y e e s

AL HB 470/SB 
367; enacted  
7-95

S  79 (Acts 94- 
794): enac ted  
b-94

T e a c h e rs  gran ted  
immunity, a s  long a s  
their actions are  
within th e  boundaries 
of local boaro policy

W arrant of a rrest issued  
against anyone assau lting  
teacher; offender 
p rosecu ted

Folony offense

Legal support provided by boaid ; 
exem p t from ch i'd -abuse  ch a rg es  
w hen acting within p a ram e te rs  of 
written board policies; immunity 
w hen reporting su sp e c te d  drug 
a b u se

AR HB 1422; 
en ac ted  4-95

Must be reported by 
principals to the appropriate 
local law enforcem ent 
agency

FL

I

96-293;

b ecam e  law 5- 
96 without 
governor’s 
signature

Reclassification of o ffenses 
for person  committing 
a ssau lt on an e lec ted  
official o r em ployee of a 
school district, private 
school, sta te-supported  
school o r s ta te  university. 
Any stu d en t found to  have 
committed a ssa u lt on a 
school em ployee (a s  above) 
-  a  violation of 784.081, 
Florida S ta tu tes  -  shall be 
expelled and  placed In an

Child who attacks schoo l em ployee 
to be expelled and  p a c e d  in an 
alternative school setting  for at 
le a s t one y ear
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alternative setting for a 
minimum of 1 year.

GA 20-2-1000; 
e n a c te d  4-95

T e a c h e r  free from 
th rea t of civil 
d a m a g e s  w hen 
disciplining student, 
“e x cep t for ac ts  o r 
om issions of willful o r 
w anton misconduct"

Legal fe e s  (if teacher/defendan t 
found innocent) paid by plaintiff; 
county or local board to provide 
legal support for educator, ex cep t 
in c a s e s  w hen educator violated 
board policy

IA S a fe  Schools 
Bill; en ac ted  5- 
94

H F 2383; 

e n a c te d  6-94

T e a c h e rs  m ay  u se  
“reaso n ab le  force" to 
m aintain order

S tuden ts w ho comm it a  
violent ac t ag a in s t a school 
em ployee a re  to be 
autom atically su sp en d ed

School board  m ay ch o o se  
to  expel s tu d en t

T hose  prosecuting te a c h e rs  for 
u se  of excess ive  force m ust 
p resen t "clear and  convincing" 
ev idence of ab u se , ra ther th an  a  
"preponderance" of ev idence

S chools a u t h o r *  to  .m are 
information regarding s tu d en ts  who 
w ish to  transfer school; em ployees 
a re  given leave  for injuries incurred 
during a  violent ep isode  a t school

IN e n a c te d  5-95 Legislation allows su sp en sio n s  
once  limited to five days to  be 
Increased to ton days;

T e a c h e rs  can keep s tu d en ts  from 
their a re a s  of supervision for up to 
five days;

M onies collected from fines to be 
u sed  to  pu rchase  metal de tec to rs 
and  o ther safe ty  equipm ent;

Schools m ay  enac t d re s s  codes

IN SB 73; 
en ac ted  3-96

P unished by school 
principal by m ean s  of up to 
120 d ay 3 of comm unity 
serv ice o r by asslgninq 
juvenile court counseling 
conducted  in t ':e  p resen ce  
of a  rep resen ta tive  of the 
school corporation; fines 
a s s e s s e d  for crim es 
comm itted with w eapons

-

MD HB 298; 
en ac ted  1-96

School stafr m ay "take 
reasonab le  action 
n ecessa ry  to p re v e n t
violence"

County board will co m p en sa te  staff 
m em ber for medical ex p e n se s  
incurred while breaking up 
violence;

C ounty board  will provide legal 
counsel for staff m em ber w ho h as 
taken "reasonable action 
n ecessa ry  to p re v e n t violence*

Ml PA 158; 
en ac ted  6-94

Any person  who a s s a u l ts  
ano ther person  with less 
than th e  intent to commit 
m urder or to inflict g real 
bodily harm , with a  gun,

A parent of a  minor Is guilty of a 
m isdem eanor if he o r sh e  h a s  
custody of the minor, the minor is 
found in possession  of a w eapon in 
a  w eapon-free school zone, and

i .  r * r  <« a  4 . . . I .  r t i ,  a  i \ /  i n h  * « t
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revolver, pistol, knife, iron 
bar, club, b ra s s  knuckles or 
o ther d an g e ro u s  w eapon  in 
a  w eapon-free  school zo n e  
Is guilty of a felony 
punishable  by o n e  or m ore 
of th e  following: 1. 
im prisonm ent for not m ore 
than four y e a rs  2. 
comm unity se rv ice  for not 
m ore th an  150 hours 3 . fine 
of not m ore than  $6,000

the  paren t Is aw are  th a t the m inor 
would violate th e  firearm s a c t o r 
a c ts  to further the violation;

T he  m isdem eanor is pun ishab le  by 
o n e  or m ore of th e  following; 1. a  
fine of not m ore than  $2,000  2. 
comm unity service for not m ore 
than  100 hours 3 . probation;

A nyone in p o ssess io n  of a  w eapon  
in a  w eapon-free school zo n e  is 
guilty of a  m isdem eanor 
punishable by o n e  or m ore of the 
following:
1. im prisonm ent for no t m ore than  
93 days 2. com m unity serv ice  of 
not m ore than  100 hou rs 3. fine of 
not m ore than $2,000

NC HB 496; 
e n a c te d  6-95

O ffense for assau lting  a  school bu s 
driver

NC A m ends G S 115c-391 to;

1. permit expulsion of stu d en t 14 
y ea rs  or older w ho h ad  been  
adjudicated delinquent for 
committing offer ise  th a t would be 
fe lo n / if com m itted by adult

2. require su sp en sio n  of 365  d ay s 
for any studen t w ho brings firearm 
onto school property

NH HB 1286; 
e n ac ted  6-96

Automatic expulsion for 
studen t w ho a s s a u l ts  
teach er

NV 392.465; 
en ac ted  6-94

AB 370, 
en ac ted  6-94

AB 385; 
en ac ted  6-95

Corporal pun ishm ent 
prohibited in public 
schools, w hen 
defined as  the 
intentional infliction of 
physical pain or 
physical restrain t a s  a 
disciplinary techn ique 
for pupils

Unlawful to tn rea ten  or 
attack  te a c h e r s  within a 
school building o r on school 
property, In school 
transportation vehicles and  
p laces w here pupiis or 
school em p loyees a re  
involved in school- 
spo n so red  activities

R equires th e  expulsion or 
su spension  from school of 
certain pup 'ls  committing an

T e a c h e rs  m ay u se  rea so n ab le  
force to m aintain order;

School em ployee m ay defend 
him self if a ttacked  by pupil

Provides an additional penalty  for 
felonies com m itted on school 
property; prohibits probation for 
any  person convicted of using a 
firearm to com m it a  crime; m akes 
various c h an g es  relating to 
criminal g an g s to provisions 
governing education , parole and  
p roceedings In juvenile court; 
rem oves the limitation on the civil 
liability of p aren ts  from the 
delinquent ac ts of a  minor

uuk..//04C non c? An a - .u ^ .n u  a iv u n n -n r  i............  i-i-----:__i---------t* • /.<•> u * ■ ~ • •
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I a  .ault on an  em ployee of 
th e  school

NY S  1410; 
p roposed  3- 
96, pending a :  
o f 7-22-96

SB 5157; 
p roposed  3- 
96, pending a s  
o f 7-22-96

SB 5160; 
p roposed  3- 
96, pending a s  
of 7-22-96

W ould m ake  a s s a u l t s  on 
te a c h e rs  an d  o th er school 
em ployees felonies

W ould give educational w orkers 
th e  sa m e  p ro tections currently 
afforded police officers an d  
firefighters

W ould allow te a c h e r s  to su sp en d  
s tu d en ts  for up to  five days; would 
Im prove instructional m an d a tes  for 
th e  education  o f at-risk s tu d en ts; 
t e a c h e r s  w ould be authorized  to 
unilaterally Identify offensive 
s tu d en t behavior, determ ine guilt, 
an d  d isp e n se  punishm ent;

W ould m an d a te  districts to 
estab lish  se p a ra te  schoo ls o r  se t 
as id e  norm s for instruction of 
disruptive s tu d en ts , and dictate 
w hen  s tu d en ts  m ust be a ss ig n ed  
to  th e se  se g re g a te d  settings

School em p loyees g ran ted  criminal 
an d  civil immunity w hen reporting 
su sp e c te d  incidents of violence;

District m ay  no t take retaliatory 
action  aga in s t the em ployee for 
reporting su ch  incidents;

T he em ployee  m ay su e  the 
director for taking retaliatory action

OR HB 2487A; 
enac ted  7-95

A school superin tenden t 
may ask  that a  s tuden t's  
driving privileges b e  
revoked for bringing a 
w eapon to  school, assau lt, 
harassm en t, m enacing, use  
of threat o r  intimidation

Public schoo ls allowed m ore 
latitude in stu d en t su sp en sio n  and  
discipline;

T e a c h e rs  m ay include 
considera tions of a tte n d a n c e  w hen 
deciding upon grades;

S tuden ts  w ho bring w eap o n s  to 
school m ay  b e  expelled for one  
ca lendar y e a r

TX C om pact for 
S afe  Schools; 
active 6-94

380.1312, 
effective 7-96 T e a c h e rs  allowed 

reasonab le  physical 
force to m aintain 
control

S tuden ts who perpetrate  
violent a c ts  rem oved from 
the regu lar school program

UT SB 230; 
enac ted  6-94

Schools notified w hen pupil is 
adjudicated  for a violent offense;
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school districts m ust notify 
principals w ho m ust p a s s  on 
information to te a c h e r s  on a  need- 
to-know  basis;

B oard of education  m u s t decide 
upon p ro c e ss  o f dissem ination  of 
information;

L ead ers  m ust b e  notified w hen a 
s tu d en t is d iscovered  on  school 
property or a t a  schoo l-sponsored  
e v en t with a  d an g e ro u s  w eapon

VA 22.1-279.1 .1 ; 
e n a c te d  3-95

N otice of 
Juvenile  
A rrest; 
en ac ted  5-95

HB 1041; 
p roposed  1- 
96, pending a s  
of 7-22-96

SB  472

T e a c h e rs  forbidden 
to exerc ise  corporal 
punishm ent, ex cep t 
w hen n e e d e d  to  
m aintain order R equ ires the  intake officer to notify 

th e  division superin tenden t 
w henever a  juvenile is a rrested  
a n d  charged  with a  delinquent act 
Involving d ea th , w eapons, drugs, 
a s s a u l ts ,  w oundings, arson, or 
burglary

Codifies a  Virginia S uprem e Court 
decision  by granting Immunity from 
civil d am ag e s  to public school 
te a c h e r s  w hen  acting in good faith 
within their sc o p e  of em ploym ent 
while supervising, caring for or 
disciplining s tu d en ts , un less the 
a c ts  or om ission w ere  the result of 
g ro ss  neg ligence or willful 
m isconduct

S a m e  wording a s  above, en d s at 
"em ploym ent"

C Copyright 1998 by the Education Commission of the States (ECS). All rights reserved.

The Education Commission of the States is a nonprofit, nationwide organization that helps state leaders shape education policy. It Is 
ECS policy to take affirmative action to prevent discrimination in its policies, programs and employment practices.
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N E  A - A l a s k a
s*. Affiliated with the National Education Association

January 19, 2005

Representative Bob Lynn 
State Capitol, Room 415 
Juneau AK 99801

Dear Representative Lynn:

Parents have always sent their children to school feeling their children are in the safest place they 
could be away from home. Because o f the acts o f violence in public schools around the country 
and in our state in recent years, the safety o f a child or a school employee in the school 
environment has increasingly been questioned.

Safe schools and classrooms are absolutely essential for student success. In 2000, the legislature 
passed HB 253, sponsored by then Representative Fred Dyson, requiring school disciplinary and 
safety programs. We commend that effort. We believe more must be done.

One of the issues addressed at past Delegate Assemblies has been to continue the NEA-Alaska 
position that NEA-Alaska shall seek legislation making the consequences o f  an assault o f  an 
educational employee the same as though the assault were to occur on a police officer. Your 
introduction o f House Bill (HB 41) accomplishes this task and is appreciated by the members of 
NEA-Alaska. We are in support o f HB 41.

NEA-Alaska looks forward to HB 41 being heard in the committee process and will be ready to 
testify in support o f this legislation.

Sincerely,

Bill Bjork, President

ANCHORAGE REGIONAL OFFICE • 4100 Spcnard Road • Anchorage, Alaska 90517 • (907) 274 0536 • FAX: (907) 274-0551 
JUNEAU OFFICE • 114 Second Street • Juneau, Alaska 99801 • (907) 586-3090 • FAX: (907) 586-2744 

FAIRBANKS REGIONAL OFFICE • 2118 S. Cushman Street • Fairbanks, Alaska 99701 • (907) 456-4435 • FAX: (907) 456-2159
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(907) 452-11000 520 Fifth Avenue Fairbanks, AK 99701-4756 www.northstar.kl2.ak.us

F a i r b a n k s  N o r t h  S t a r  B o r o u g h  S c h o o l  D i s t r i c t

January 18, 2005

The Honorable John Coghill, Jr.
The Honorable Bob Lynn 
Alaska House of Representatives 
State Capitol 
Juneau, Alaska 99801

Dear Representatives Coghill & Lynn:

On behalf of the Fairbanks North Star Borough School District, I would like to express 
my support for HB 41 -  Assau t on School Employees.

This m easure could deter people from seeking out district employees during working 
hours and/or the performance of school duties, allowing em ployees to concentrafe on 
our main objective - the educa tion of our children.

If there is any ether information you desire or if you have questions, please do not 
hesitate to contact my office.

Ann E. Shortt, Ed. D. 
Superintendent of Schools 
/plh

Enclosure

http://www.northstar.kl2.ak.us
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January  14, 2005

Rep
Hou
Statfe
June;

-esentative Bob Lynn 
se of R epresentatives 

Capitol 
au AK 99801-1182

Dea R epresentative Lynn;

On
to

pehalf of the Alaska P eace  Officers Association (APOA), I would like 
nk you for introducing HB 41, an  act relating to the crime of assault.tha

The APOA State  Board’s  Legislative Com m ittee recently reviewed this 
proposed legislation and decided to unanim ously support this bill.

Your proposed bill calls for more stringent co n seq u en ces  for those  who 
wou d a ssa u lt a  school em ployee while in the  perform ance of their official 
schcol duties. We believe this to be appropriate a s  children often view 
the eg ression  and m ust also  deal with the afterm ath of fear and 
uncertainty. There is no room for violence or intimidation in any school.

W e thank you for addressing this issue. P lease  contact the APOA office in 
A nchorage a t 277-0515 if there is anything our organization can do to 
ass is t in the p assag e  of this bill.

Slncsrely,

Angel
S tate

lla
President



Advocates for Alaska s Youth

January 19, 2005

Statement of the Association of Alaska School Boards
On HB 41 

By Carl Rose, Executive Director

The 51 member school districts of AASB have endorsed mandatory minimum sentences 
for persons convicted of assault on school employees while they are at work on school 
property. The 60-day sentences proposed in HB 41 may serve as a deterrent to such 
incidents. If not, the penalty fits the seriousness of such crimes. Our member districts 
have worked diligently to make Alaska public schools safe places for our children to 
attend classes. HB 41 would be another tool that we could use to ensure the safety of 
our children and our employees.

1111 W est 9th Street, Juneau, AK 99801 
» (9 0 7 ) 586-1083 ®(907) 586-2995 S7aasb@ aasb.org http://www.aasb.org

mailto:S7aasb@aasb.org
http://www.aasb.org


Alaska Couucil of School Administrators

Resolution 04-4 

ASSAULT OF SCHOOL EMPLOYEES

WHEREAS, State statute provides for specific terms o f imprisonment for crimes 
committed against certain public employees, peace officers, firefighters, etc. in the 
performance o f  their official duties; and

WHEREAS, school employees deserve the same level o f  respect and protection 
under the law; now

THEREFORE IT IS RESOLVED that the Alaska Council o f School 
Administrators urges that Alaska’s criminal code or sentencing guidelines be 
revised so that an adult convicted o f  acsault on a school employee during or 
because o f  the performance o f  official duties will receive a mandatory minimum 
term o f imprisonment similar to that imposed upon an adult who assaults a 
uniformed or otherwise clearly identified peace officer, firefighter, correctional 
employee, emergency medical technician, paramedic, ambulance attendant or other 
emergency responder engaged in the performance o f  official duties at the time o f 
the offense.

Adopted by the Alaska Council o f School Administrators (AASA, AAESP, 
AASSP and ALASBO) October and December 2004.
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the victim, there was at least some evidence to sup­
port a fending that defendant's feet were not danger­
ous instruments, and because the defendant's use of a 
dangerous instrument was therefore in dispute, the 
trial court erred in denying defendant's conviction for 
assault in the second degree. Willett v. State, 836 P.2d 
955 (Alaska Ct. App. 1992).

Fourth-degree assault as lesser included of­
fense of first-degree sexual assault. — See 
Nathaniel v. State, 6 6 8  P.2d 851 (Alaska Ct. App. 
1983).

Fourth-degree assault as a component of sex­
ual assualt. — Under either a sufficiency-of-the- 
evidence or a double-jeopardy analysis, sexual assault 
defendant’s separate conviction for fourth-degree as­
sault was improper; where the victim testified that 
defendant's act of running to the door placed her in 
fear that he was going to lock the door and recom­
mence a sexual assault, the fourth-degree assault was 
simply a component of the sexual assault, and, more­
over, the State did not prove the culpable mental 
state. David v. State, Ct. App. Op. No. 4862 (File No. 
A-8408), P.3d (Alaska Ct. App. Apr. 28, 2004).

Fourth-degree assault as lesser included of­
fense of attempted sexual assault in the first 
degree. — See Baden v. State, 667 P.2d 1275 (Alaska 
Ct. App. 1983).

Fourth-degree assault as lesser included of­
fense of robbery in the second degree. — Convic­
tion for robbery in the second degree was reversed 
where there was at least some evidence presented at 
tried to justify finding that the defendant was guilty of 
assault but not robbery, so that a lesser included 
offense instruction on assault was required. Marker v. 
State, 692 P.2d 977 (Alaska Ct. App. 1984).

Cross-examination of psychiatrist. — Allowing 
the prosecutor to cross-examine a psychiatrist by 
reference to defendant's prior convictions for driving 
while intoxicated was not an abuse of discretion, 
where defendant, by putting his mens rea directly in 
issue through the witness’s expert testimony, opened 
the witness up to cross-examination about the basis 
for his opinion. Jansen v. State, 764 P.2d 308 (Alaska 
Ct. App. 1988).

Instructions. — In prosecution for fourth-degree 
assault, since there was evidence from which the jury 
could infer that defendant believed he had to kick his 
uncle to prevent harm to his daughter, and that this 
belief was reasonable, he was entitled to an instruc­
tion on defense of a third person as justification for his 
conduct. David v. State, 698 P.2d 1233 (Alaska Ct. 
App. 1985).

Thai court did not abuse its discretion in refusing to 
instruct the jury on the lesser-included offense of 
assault in the fourth degree at defendant’s trial for 
sexual assault in the first degree, where there was no 
evidence of a disputed fact to distinguish sexual

assault from assault in the fourth degree and a 
finding of guilt on the sexual assault offense would 
have been inconsistent with an acquittal on a fourth- 
degree assault charge. Dolchok v. State, 763 P.2d 977 
( Alaska Ct. App. 1988).

Introduction into evidence of tape recording 
of incident not erroneous and conviction up­
held. — See O’Neill v. State, 675 P.2d 1288 (Alaska 
Ct. App. 1984).

Conviction and sentence upheld. — See Contr­
eras v. State, 675 P.2d 654 (Alaska Ct. App. 1984).

Sentence found excessive. — Composite sen­
tence of 41 years for convictions of sexual assault in 
the first degree, kidnapping, three counts of assault in 
the third degree and one count of assault in the fourth 
degree was excessive; the defendant should not have 
received a sentence in excesa of 30 years. Patterson v. 
State, 689 P.2<i 146 (Alaska Ct. App. 1984).

Sent ice affirmed. — See Afcan v. State, 711 P.2d 
1198 (Alaska Ct. App. 1986).

Sentence disapproved. — Trial court’s sentenc­
ing decision was clearly mistaken where the sentence 
fell near the bottom of the authorized range of sen­
tences for fourth-degree assault and the evidence 
concerning defendant’s background and personal 
characteristics provided little basis for characterizing 
his case as particularly mitigated, including two prior 
misdemeanor convictions. State v. Huletz, 838 P.2d 
1257 (Alaska Ct. App. 1992).

Applied in Bidwell v. State, 656 P.2d 592 (Alaska 
Ct. App. 1983); Jackson v. State, 657 P.2d 405 (Alaska 
Ct. App. 1983); Huitt v. State, 678 P.2d 415 (Alaska Ct. 
App. 1984); Olp v. State, 738 P.2d 1117 (Alaska Ct. 
App. 1987).

Quoted in Maynard v. State, 652 P. 2d 489 (Alaska 
Ct. App. 1982); Michael v. State, 767 P.2d 193 (Alaska 
Ct. App. 1988).

Stated in State v. Williams, 855 P.2d 1337 (Alaska 
Ct. App. 1993); Sosa v. State, 4 P.3d 951 (Alaska 2000).

Cited in Folger v. State, 648 P.2d 111 (Alaska Ct. 
App. 1982); Kelly v. State, 652 P.2d 112 (Alaska Ct.
App. 1982); Moxie v State, 662 P.2d 990 (Alaska Ct.
App. 1983); Davis v. State, 684 P.2d 147 (Alaska Ct.
App. 1984); Norbert v. State, 718 P.2d 160 (Alaska Ct. 
App. 1986); Weston v. State, 656 P.2d 1186 (Alaska Ct. 
App. 1982); Noel v. State, 754 P.2d 280 (Alaska Ct. 
App. 1988); Alfred v. State, 758 P.2d 130 (Alaska Ct.
App. 1988); Jones v. State, 765 P.2d 107 (Alaska Ct.
App. 1988); State v. Hernandez, 877 P.2d 1309 (Alaska 
Ct. App 1994); Samaniego v. City of Kodiak, 2 P.3d 78 
(Alaska 2000); Griffin v. State, 9 P.3d 301 (Alaska Ct. 
App. 2000); Heaps v. State, Ct. App. Op. No. 1741 (File 
No. A-7472), P.3d (Alaska Ct. App. 2001); 
HutchingB v. State, 53 P.3d 1132 (Alaska Ct. App.
2002); Nelson v. State, 6 8  P.3d 402 (Alaska Ct. App.
2003); Bingaman v. State, 76 P.3d 398 (Alaska Ct. 
App. 2003); Dayton v. State, 78 P.3d 270 (Alaska Ct. 
App. 2003).

Collateral references. — Standard for judging the like, under guest statute or similar common-law 
conduct of minor motorist charged with gross negli- rule, 97 ALR2d 861. 
gence, recklessness, wilful or wanton misconduct, or

Sec. 11.41.250. R eckless endangerm ent. (a) A person commits the crime of reck­
le s s  endangerment if the person recklessly engages in conduct which creates a substan­
tial risk of serious physical injury to another person.

(b) Reckless endangerment is a class A misdemeanor. (§ 3 ch 166 SLA 1978)
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Sec. 11.81.640. Application o f AS 11.81.600 — 11.81.630. AS 11.81.600 — 11.81.630 
ipply only to this title. (§ 10 ch 166 SLA 1978)

NOTES TO DECISIONS

Stated in Neitzel v. State, 655 P.2d 325 (Alaska Ct. App. 1987); Cole v. State, 828 P.2d 175 (Alaska Ct.
\pp. 1982). App. 1992); Alvarez v. Ketchikan Gateway Borough,

Cited in Brown v. State, 739 P.2d 182 (Alaska Ct. 91 P.3d 289 (Alaska Ct. App. 2004).

Article 6. Definitions.
Section
X)0. Definitions

Sec. 11.81.900. Definitions, (a) For purposes of this title, unless the context re­
quires otherwise,

(1) a person acts “intentionally” with respect to a result described by a provision of law 
defining an offense when the person’s conscious objective is to cause that result; when 
intentionally causing a particular result is an element of an offense, that intent need not 
oe the person’s only objective;

(2) a person acts “knowingly” with respect to conduct or to a circumstance described by 
j provision of law defining an offense when the person s aware that the conduct is of that 
nature or that the circumstance exists; when knowledge of the existence of a particular 
fact is an element of an offense, that knowledge is established if a person is aware of a 
substantial probability of its existence, unless the person actually believes it does not 
jxist; a person who is unaware of conduct or a circumstance of which the person would 
have been aware had that person not been intoxicated acts knowingly with respect to that 
:onduct or circumstance;

(3) a person acts “recklessly” with respect to a result or to a circumstance described by 
a provision of law defining an offense when the person is aware of and consciously 
disregards a substantial and unjustifiable risk that the result will occur or that the 
:ircumstance exists; the risk must be of such a nature and degree that disregard of it 
constitutes a gross deviation from the standard of conduct that a reasonable person would 
jbserve in the situation; a person who is unaware of a risk of which the person would 
lave been aware had that person not been intoxicated acts recklessly with respect to that 
risk;

(4) a person acts with “criminal negligence” with respect to a result or to a circum­
stance described by a provision of law defining an offense when the person fails to 
ueiceive a substantial and unjustifiable risk that the result will occur or that the 
circumstance exists; the risk must be of such a nature and degree that the failure to 
oerceive it constitutes a gross deviation from the standard of care that a reasonable 
jerson would observe in the situation.

(b) In this title, unless otherwise specified or unless the context requires otherwise,
(1) “access device” means a card, credit card, plate, code, account number, algorithm,

)r identification number, including a social security number, electronic serial number, or 
password, that is capable of being used, alone or in conjunction with another access 
levice or identification document, to obtain property or services, or that can be used to 
nitiate a transfer of property;

(2) “affirmative defense” means that
(A) me evidence must be admitted which places in issue the defense; and
(B) the defendant has the burden of establishing the defense by a preponderance of the 

:vidence;
(3) “animal" means a vertebrate living creature not a human being, but does not 

nclude fish;
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(4) “benefit" means a present or future gain or advantage to the beneficiary or to 
third person pursuant to the desire or consent of the beneficiary;

(5) “building”, in addition to its usual meaning, includes any propelled vehicle 
structure adapted for overnight accommodation of persons or for carrying on busines 
when a building consists of separate units, including apartment units, offices, or rent< 
rooms, each unit is considered a separate building;

(6) “cannabis” has the meaning ascribed to it in AS 11.71.900(10), (11), and (14);
(7) “conduct” means an act or omission and its accompanying mental state;
(8) “controlled substance" has the meaning ascribed to it in AS 11.71.900(4);
(9) “correctional facility” means premises, or a portion of premises, used for tl 

confinement of persons under official detention;
(10) “credit card” means any instrument or device, whether known as a credit car 

credit plate, courtesy card, or identification card or by any other name, issued with • 
without fee by an issuer for the use of the cardholder in obtaining property or services c 
credit;

(11) “crime” means an offense for which a sentence of imprisonment is authorized; 
crime is either a felony or a misdemeanor;

(12) “crime involving domestic violence” has the meaning given in AS 18.66.990;
(13) “criminal street gang” means a group of three or more persons
(A) who have in common a name or identifying sign, symbol, tattoo or other physic 

marking, style of dress, or use of hand signs; and
(B) who, individually, jointly, or in combination, have committed or attempted 

commit, within the preceding three years, for the benefit of, at the direction of, or 
association with the group, two or more offenses under any of, or any combination of, tl 
following:

(i) AS 11.41;
(ii) AS 11.46; or
(iii) a felony offense.
(14) “culpable mental state” means “intentionally”, “knowingly”, “recklessly”, or wit 

“criminal negligence”, as those terms are defined in (a) of this section;
(15) “dangerous instrument” means any deadly weapon or anything that, under tl 

circumstances in which it is used, attempted to be used, or threatened to be used, 
capable of causing death or serious physical injury;

(16) “deadly force” means force that the person uses with the intent of causing, or us» 
under circumstances that the person knows create a substantial risk of causing, death t 
serious physical injury; “deadly force” includes intentionally discharging or pointing 
firearm in the direction of another person or in the direction in which another person 
believed to be and intentionally placing another person in fear of imminent serioi 
physical injury by means of a dangerous instrument;

(17) “deadly weapon” means any firearm, or anything designed for and capable • 
causing death or serious physical injury, including a knife, an axe, a club, metal knuckle 
or an explosive;

(18) “deception” means to knowingly
(A) create or confirm another’s false impression that the defendant does not believe I 

be true, including false impressions as to law or value and false impressions as l 
intention or other state of mind;

(B) fail to correct another’s false impression that the defendant previously has create 
or confirmed;

(C) prevent another from acquiring information pertinent to the disposition of tf 
property or service involved;

(D; sell or otherwise transfer or encumber property and fail to disclose a lien, advers 
claim, or other legal impediment to the enjoyment of the property, whether or not thi 
impediment is a matter of official record; or
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(E) promise performance that the defendant does not intend to perform or knows will 
not be performed;

(19) “defense”, other than an affirmative defense, means that
(A) some evidence must be admitted which places in issue the defense; and
(B) the state then has the burden of disproving the existence of the defense beyond a 

reasonable doubt;
(20) “defensive weapon” means an electric stun gun, or a device to dispense mace or a 

similar chemical agent, that is not designed to cause death or serious physical ipjury;
(21) “drug” has the meaning ascribed to it in AS 11.71.900(9);
(22) “dwelling” means a building that is designed for use or is used as a person’s 

permanent or temporary home or place of lodging;
(23) “explosive” means a chemical compound, mixture, or device that is commonly used 

or intended for the purpose of producing a chemical reaction resulting in a substantially 
instantaneous release of gas and heat, including dynamite, blasting powder, nitroglyc­
erin, blasting caps, and nitrojelly, but excluding salable fireworks as defined in AS 
18.72.050, black powder, smokeless powder, small arms ammunition, and small arms 
ammunition primers;

(24) “felony” means a crime for which a sentence of imprisonment for a tern oi more 
than one year is authorized;

(25) “fiduciary” means a trustee, guardian, executor, administrator, receiver, or any 
other person carrying on functions of trust on behalf of another person or organization;

(26) “firearm” means a weapon, including a pistol, revolver, rifle, or shotgun, whether 
loaded or unloaded, operable or inoperable, designed for discharging a shot capable of 
causing death or serious physical iryury;

(27) “force” means any bodily impact, restraint, or confinement or the threat of 
imminent bodily impact, restraint, or confinement, “force” includes deadly and nondeadly 
force;

(28) “government” means the United States, any state or any municipality or other 
political subdivision within the United States or its territories; any department, agency, 
or subdivision of any of the foregoing; an agency carrying out the functions of govern­
ment; or any corporation or agency formed under interstate compact or international 
treaty;

(29) “highway” means a public road, road right-of-way, oireet, alley, bridge, walk, trail, 
tunnel, path, or similar or related facility, as well as ferries and similar or related 
facilities;

(30) “identification document” means a paper, instrument, or other article used to 
establish the identity of a person; “identification document” includes a social security 
card, driver’s license, non-driver’s identification, birth certificate, passport, employee 
identification, or hunting or fishing license;

*31) “includes” means “includes but is not limited to”;
(32) “incompetent person” means a person who is impaired by reason of mental illness 

or mental deficiency to the extent that the person lacks sufficient understanding or 
capacity to make or communicate responsible decisions concerning that person;

(33) “intoxicated” means intoxicated from the use of a drug or alcohol;
(34) “law” includes statutes and regulations;
(35) “leased” includes “rented”;
(36) “metal knuckles” means a device that consists of finger rings or guards made of a 

hard substance and designed, made, or adapted for inflic*‘n serious physical injury or 
death by striking a person;

(37) “misdemeanor” means a crime for which a sentence t :mprisonment for a term of 
more than one year may not be imposed;

(38) “nondeadly force” means force other than deadly force;
(39) “offense” means conduct for which a sentence of imprisonment or fine is autho­

rized; an offense is either a crime or a violation;
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(40) “official detention” means custody, arrest, surrender in lieu of arrest, or actual or 
constructive restraint under an order of a court in a criminal or juvenile proceeding, other 
than an order of conditional bail release;

(41) “official proceeding” means a proceeding heard before a legislative, judicial, 
administrative, or other governmental body or official authorized to hear evidence under 
oath;

(42) “omission” means a failure to perform an act for which a duty of performance is 
imposed by law;

(43) “organization” means a legal entity, including a corporation, company, association, 
firm, partnership, joint stock company, foundation, institution, government, society, 
union, club, church, or any other group of persons organized for any purpose;

(44) “peace officer” means a public servant vested by law with a duty to maintain 
public order or to make arrests, whether the duty extends to all offenses or is limited to 
a specific class of offenses or offenders;

(45) “person” means a natural person and, when appropriate, an organization, gov­
ernment, or governmental instrumentality;

(46) “physical injury” means a physical pain or an impairment of physical condition;
(47) “police dog” means a dog used in police work under the control of a peace officer;
(48) “possess” means having physical possession or the exercise of dominion or control 

over property;
(49) “premises” means real property and any building;
(50) “propelled vehicle” means a device upon which or by which a person or property is 

or may be transported, and which is self-propelled, including automobiles, vessels, 
airplanes, motorcycles, snow machines, all-terrain vehicles, sailboats, and construction 
equipment;

(51) “property” means an article, substance, or thing of value, including money, 
tangible and intangible personal property including data or information stored in a 
computer program, system, or network, real property, an access device, a domestic pet or 
livestock regardless of value, choses-in-action, and evidence of debt or of contract; a 
commodity of a public utility such as gas, electricity, steam, or water constitutes property, 
but the supplying of such a commodity to premises from an outside source by means of 
wires, pipes, conduits, or other equipment is considered a rendition of a service rather 
than a sale or delivery of property;

(52) “public place” means a place to which the public or a substantial group of persons 
has access and includes highways, transportation facilities, schools, places of amusement 
or business, parks, playgrounds, prisons, and hallways, lobbies, and other portions of 
apartment houses and hotels not constituting rooms or apartments designed for actu 1 
residence;

(53) “public record” means a document, paper, book, letter, drawing, map, plat, photo, 
photographic file, motion picture, film, microfilm, microphotograph, exhibit, magnetic or 
paper tape, punched card or other document of any other material, regardless of physical 
form or characteristic, developed or received under law or in connection with the 
transaction of official business and preserved or appropriate for preservation by any 
agency, municipality, or any body subject to the open meeting provision of AS 44.62.310, 
as evidence of the organization, function, policies, decisions, procedures, operations, or 
other activities of the state or municipality or because of the informational value in it; it 
also includes staff manuals and instructions to staff that affect the public;

(54) “public servant” means each of the following, whether compensated or not, but 
does not include jurors or witnesses:

(A) an officer or employee of the state, a municipality or other political subdivision of 
the state, or a governmental instrumentality of the state, including legislators, m e m b e r s  

of the judiciary, and peace officers;
(B) a person acting as an advisor, consultant, or assistant at the request of, the 

direction of, or under contract with the state, a municipality or other political subdivision
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f the state, or another governmental instrumentality; in this subparagraph “person” 
icludes an employee of the person;
(C) a person who serves as a member of the board or commission created by statute or 

y legislative, judicial or administrative action by the state, a municipality or other 
olitical subdivision of ti e  state, or a governmental instrumentality;
(D) a person nominated, elected, appointed, employed, or designated to act in a 

apacity defined in (A) — (C) of this paragraph, but who does not occupy the position;
(55) a “renunciation” is not “voluntary and complete” if it is substantially motivated, in 

-hole or in part, by
(A) a belief that circumstances exist which increase the probability of detection or 

pprehension of the defendant or another participant in the criminal enterprise, or which 
ender more difficult the accomplishment of the criminal purpose; or
(B) a decision to postpone the criminal conduct until another time or to transfer the 

riminal effort to another victim or another but similar objective;
(56) “serious physical injury” means
(A) physical injury caused by an act performed under circumstances that create a 

ubctantial risk of death; or
(B) physical injury that causes serious and protracted disfigurement, protracted 

npairment of health, protracted loss or impairmei t of the function of a body member or 
rgan, or that unlawfully terminates a pregnancy;
(57) “services” includes labor, professional service , transportation, telephone or other 

Dmmunications service, entertainment, including cable, subscription, or pay television 
r other telecommunications service, the supplying of food, lodging, or other accommo- 
ations in hotels, restaurants, or elsewhere, admission to exhibitions, the use of a 
Dmputer, computer time, a computer system, a computer program, a computer network, 
r any part of a computer system or network, and the supplying of equipment for use;
(58) “sexual contact” means
(A) the defendant’s
(i) knowingly touching, directly or through clothing, the victim’s genitals, anus, or 

imale breast; or
(ii) knowingly causing the victim to touch, directly or through clothing, the defendant’s 

r victim’s genitals, anus, or female breast;
(B) but “sexual contact” does not include acts
(i) that may reasonably be construed to be normal caretaker responsibilities for a 

nild, interactions with a child, or affection for a child;
(ii) performed for the purpose of administering a recognized and lawful form of 

•eatment that is reasonably adapted to promoting the physical or mental health of the 
erson being treated; or
(iii) that are a necessary part of a search of a person committed to the custody of the 

'epartment of Corrections or the Department of Health and Social Services;
(59) “sexual penetration”
(A) means genital intercourse, cunnilingus, fellatio, mal intercourse, or an intrusion, 

owever slight, of an object or any part of a person's body into the genital or anal opening 
f another person’s body; each party In ^iy of the acts described in this subparagraph is 
insidered to be engaged in sexual penetration;
(B) does not include acts
(i) performed for the purpose of administering a recognized and lawful form of 
eatment that is reasonably adapted to promoting the physical health of the person 
Jing treated; or
<ii/ that are a necessary part of a search of a person committed to the custody of the 
epartment of Corrections or the Department of Health and Social Services;
(60) “solicits” includes “commands”:
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(61) “threat” means a menace, however communicated, to engage in conduct describe 
in AS 11.41.520(aXl) — (7) but under AS 11.41.520(a)(1) includes all threats to inflic 
physical injury on anyone;

(62) “violation” is a noncriminal offense punishable only by a fine, but not b 
imprisonment or other penalty; conviction of a violation does not give rise to an 
disability or legal disadvantage based on conviction of a crime; a person charged with 
violation is not entitled

(A) to a trial by jury; or
(B) to have a public defender or other counsel appointed at public expense to represen 

the person;
(63) “voluntary act” means a bodily movement performed consciously as a result c 

effort and determination, and includes the possession of property if the defendant wa 
aware of the physical possession or control for a sufficient period to have been able t 
terminate it. (§ 10 ch 166 SLA 1978; am §§ 29 — 32 ch 102 SLA 1980; am §§ 12 — 1 
ch 45 SLA 1982; am §§ 12 — 15 ch 143 SLA 1982; am § 2 ch 54 SLA 1983; am § 5 ch 7 
SLA 1984; am § 3 ch 114 SLA 1984; am §§ 1, 2 ch 116 SLA 1984; am § 1 ch 171 SL  
1990; am § 10 ch 59 SLA 1991; am § 3 ch 91 SLA 1991; am § 5 ch 60 SLA 1996; am § 
ch 86 SLA 1998; am §§ 4, 5 ch 33 SLA 2000; am §§ 16, 17 ch 65 SLA 2000; am § 22 c) 
35 SLA 2003; am § 3 ch 139 SLA 2004)

Revisor’s notes. — Subsection (b) was reorganized 
in 1983, 1991, 1996, 1998, 2000 and 2004 to maintain 
alphabetical order. Paragraph (3) was enacted as 
paragraph (63) and renumbered in 2004.

Cross references. — See general definitions in AS 
0 1  10.060.

For legislative purpose of the 1991 amendment to 
paragraph (b)(35) (now (b)(40)), see § 1 , ch. 91, SLA 
1991 in the Temporary and Special Acts.

Effect of amendments. — The 1998 amendment, 
effective June 13, 1998, added paragraph (b)<10) (now 
(b>( 1 2 )).

The first 2000 amendment, effective August 9, 2000, 
added items (b)(57KB)(iii) and (b)(58XB)(ii) [now 
(b)(58)(B)(iii) and (bl(59)(B)(ii)) and made related sty­
listic changes.

The second 2000 amendment, effective May 23, 
2 0 0 0 , in subsection (b) substituted “an access device" 
for “a credit card” near the middle of paragraph (50) 
[now (51)] and added paragraphs (1) and (29) [now 
(30)].

The 2003 amendment, effective June 3, 2003, mad 
stylistic changes in paragraph (b)(58) [now paragrap 
(bM59)].

The 2004 amendment, effective September 2! 
2004, inserted paragraph (b)(3).

Editor’s notes. — Section 12, ch. 60, SLA 199 
provides that the definition of “criminal street gang 
as added by § 5, ch. 60, SLA 1996, applies “to an a< 
that occurs on or after September 1, 1996, except tha 
references to previous offenses refer to acts occurrin 
before, on, or after September 1, 1996."

For related article, see Stem, Consciousness c 
Wrongdoing: Mens Rea in Alaska, 1984 Alaska La\ 
Rev. 1.

Legislative history reports. — For a report o 
Chapter 102, SLA 1980 (HCS CSSB 511), see 198 
Senate Journal Supplement, No. 44, May 29, 1980, o 
1980 House Journal Supplement, No. 79, May 2( 
1980

NOTES TO DECISIONS

Annotator’s notes. — Many of the cases in the 
notes below were decided under former AS 11.75.030, 
which provided for the division of crimes into felonies 
and misdemeanors.

Mere civil negligence not basis for criminal 
conviction. — The definitions contained in the Re­
vised Criminal Code for both recklessness (paragraph 
(a)(3) of this section) and criminal negligence (para­
graph (a)(4) of this section), which require “gross 
deviation" from the standard of care that “a reason­
able person would observe in the situation” were 
expressly formulated to preclude mere civil negligence 
from forming the basis for a criminal conviction. 
Andrew v. State, 653 P.2d 1063 (Alaska Ct. App. 1982).

Paragraph (a)(3) provision as to intoxication 
is constitutional. — Due process is not violated by 
the provision in paragraph (a)(3) that intoxication is 
not to be considered in determining recklessness with 
regard to circumstances surrounding one’s conduct. 
Neitzel v. State, C55 P.2d 325 (Alaska Ct. App. 1982).

Applicability to second-degree murder stal 
ute. — The term “intentionally” as used in A' 
11.41.110(a)(2) is not used “with respect to a result 
and thus is not governed by the definition of “inten 
tionally” in AS 11.81.900(a)(1), but should be given th 
meaning assigned to “knowingly" in A»‘ 
11.41.110(a)(2) with respect to conduct (“performanc 
of an act which results in death"). Neitzel v. State, 65 
P.2d 325 (Alaska Ct. App. 1982).

Criminally negligent homicide scheme not un 
constitutionally vague. — Alaska's criminally neg 
ligent homicide scheme proscribed by this section am 
AS 11.41.130(a) is not unconstitutionally vague witl 
respect to, inter alia, the term “gross deviation", as it 
meaning is well within the comprehension of th 
average juror. Panther v. Hames. 991 F.2d 576 (9tl 
Cir. 1993).

Applicability to robbery statute. — Court dii 
not err, in defendant's robbery case, by denying lu 
motion to dismiss where defendant grabbed the vie
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tlni'i pure' and tugged until she fell dow n, because 
that conduct constituted bodily impact. Butts v. State, 
53 P.3d 609 (Alaska Ct. App. 2002).

Applicability to thuft by receiving statute. —
The definition o '  recklessness in paragraph (aX3) of 
this section is p̂licable to term “reckless disregard" 
in AS 11.46.lrfO(a), the theft by receiving statute. 
Andrew v. State, 653 P.2d 1063 (Alaska Ct. App. 1982).

No decriminalization of escapes by 1978 crim­
inal code revision. — When t’ e criminal code was 
reused in 1978, the commentary stated that the 
revised code made three significant changes in the 
escape laws; there was no mention of the decriminal­
ization of escapes by persons confined in lieu of bail, 
and the absence of such a comment indicates the 
legislature's intent not to change the effect of the law 
in that regard. Andrejko v. State, 695 P.2d 246 (Alaska 
Ct. App. 1985).

Only anonymous phone calls without any le­
gitimate intent prohibited. — When AS 
11.61.120(a)(4) (harassment by making anonymous 
telephone call) is read in conjunction with paragraph 
(a)( 1 ) of this section, the statute is theoretically broad 
enough to punish political speech or other legitimate 
communication upon proof that one of the speaker’s 
subsidiary motives was to annoy the listener. Because 
the scope of the statute is potentially so broad, AS 
11.61.120(a)(4) must be interpreted to prohibit tele­
phone calls only when the call has no legitimate 
communicative purpose, when the caller’s speech is 
devoid of any substantive information, and the caller’s 
sole intention is to annoy or harass the recipient. 
McKillop v. State, 857 P2d 358 ( Alaska Ct. App. 1993).

“Knowingly". — One who remains “deliberately 
ignorant of illegal activity," is necessarily “aware of a 
substantial probability of its existence,” and so, acts 
“knowingly” under subdivision (a)(2). Dawson v. State, 
894 P.2d 672 (Alaska Ct. App. 1995).

A defendant who inr ’vertently encounters another 
person in a public place has not “knowingly” ap­
proached or appeared within sight of that person. 
Petersen v. State, 930 P.2d 414 (Alaska Ct. App. 1996).

A conviction for third-degree weapons misconduct 
under AS 11.61.200(a)(6) does not require the State to 
present evidence that defendant possessed the hand­
gun with the specific intent that the weapon be 
untraceable. Collins v. State, 977 P.2d 741 (Alaska Ct. 
App. 1999).

If a person is subject to a protective order contain­
ing a provision listed in AS 18.66.100(c)(l)-(7), when a 
person commits the cnme of violating the protective 
order, the state must prove that the defendant acted 
“knowingly" as that term is defined in paragraph 
(a)(2). Strane v. State, 16 P.3d 745 (Alaska Ct. App. 
2001).

Under the intoxication clause of paragraph (a)(2), 
unawareness caused by intoxication is deemed to be 
awareness for purposes of assessing whether a defen­
dant acted “knowingly." Hutchison v. State, 27 P.3d 
774 (Alaska Ct. App. 2001).

Benefit. —A public defender's .igreement to accept 
meals, marijuana, a trip and a promise to build a 
cabin from a criminal defendant fell within the defi­
nition of “benefit" for purposes of the bribery statute,
AS 11 56.110. Bachlet v. State, 941 P. 2d 200 (Alacka 
Ct. App. 1997).

“Building.” — Walk-in cooler in str ; building was 
not a separate unit, but a storage ro. within the 
single-business structure. Arabie v. State, 699 P.2d 
890 (Alaska Ct. App. 1985).

Paragraph (b)(3) provides examples of what types of

units are "separate units”: apartmert", offices, and 
rented rooms. This list is illustrative uut not defini­
tive, and does not exhaust the list of what would be 
considered “separate units’ tor purposes of burglary. 
Pushruk v. State, 780 P.2d 1044 (Alaska Ct. App. 
1989).

There is nothing in the statutory definition of build­
ing, or the examples given of separate units which 
would require separate owners, in order to have 
separate units. Pushruk v. State, 780 P.2d 1044 
( Alaska Ct. App. 1989).

A person who rents out a portion of his residence 
can reserve a right of privacy in certain rooms of the 
house and these rooms can constitute separate build­
ings within the meaning of paragraph (b)(3). A renter 
who breaks into those rooms and steals property from 
them commits burglary. Wesolic v. State, 837 P.2d 130 
(Alaska Ct. App. 1992).

Freezer trailer which defendants forcibly entered 
and from which they took bread products, which was 
standing, self-enclosoj metal structure, fit the defini­
tion of a “buildir .̂” Austin v. State, 883 P.2d 992 
(Alaska Ct. App. 1994).

A'though the statute does not define the terms 
“adapted" and “for carrying on business,” the theft of a 
fax machine froir. a real os,ate agent’s unoccupied 
automobile might constitute burglary. United States 
v. Sparlts, 265 F.3d 825 (9th Cir. 2001).

Pursuant to subsection (b)(4), unlawful entry of a 
propelled vehicle, with intent to commit a crime in 
that vehicle, constitutes the crime of burglary only if 
the p’Dpelled vehicle is adapted for overnight accom­
modation cf persons, or for carrying on business. 
Timothy v. State, 90 P.3d 177 (Alaska Ct. App. ’2004).

Terms “building" and “premises" in AS 
11.46.310, paragraph (b)(3) of this section and 
11.46.350 are used interchangeably. Arabie v State, 
699 P.2d 890 (Alaska Ct. App. 1985).

Credit card numbers. — Policy considerations 
and case law support the conclusion that a credit card 
number is included in the definition of “credit card." 
State v. Morgan, 985 P.2d 1022 (Alaska Ct. App. 1999).

“Dangerous instrument". — While feet are not 
dangerous instruments per se, they may become so, 
however they are shod, if used in such a way as to be 
capable of causing death or serious physical injury’ 
Wettanen v. State, 65S P.2d 1213 (Alaska Ct. App. 
1983).

Before a hand may be deemed a “dangerous instru­
ment,” the state must present particularized evidence 
from which reasonable jurors could conclude beyond a 
reasonable doubt that the manner in which the hand 
was used in the case at issue posed an actual and 
substantial nsk of causing denth or serious physical 
iiyury, rather than a risk that was merely hypotheti­
cal or abstract. Konrad v. State. 763 P.2d 1369 (Alaska 
Ct. App. 1988).

The use of a da-.gerous instrument is not necessar­
ily an element of manslaughter, even though it is safe 
to assume that the vast majority of manslaughter 
cases will involve the use of an object or iro lement 
that falls within the definition of a dangerous instru­
ment. Krasovich v. State, 731 P.2d 598 (Alaska Ct. 
App. 1987).

Tbe use of a dangerous instrument is characteristic 
of manslaughter, and the uutomobue is a dangerous 
instrument characteristically used in committing the 
offense. Krasovich v. State, 731 P.2d 598 (Alaska Ct. 
App. 1987).

A knife meets the definition of “dangerous instru-
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Article 5. General Principles -of Criminal Liability.
Section Section
600. General requirements of culpability 620. Effect of ignorance or mistake upon liability
610. Construction of statutes with respect to culpa- 630. Intoxication as a defense

bility 640. Application of AS 11.81.600 — 11.81.630
615. Offenses defined by age or value

Sec. 11.81.600. General requirem ents o f culpability, (a) The minimal requiri 
ment for criminal liability is the performance by a person of conduct that includes 
voluntary act or the omission to perform an act that the person is capable of performini 

(b) A person is not guilty of an offense unless the person acts with a culpable ment,- 
state, except that no culpable mental state must be proved

(1) if the description of the offense does not specify a culpable mental state and th 
offense is

(A) a violation; or
(B) designated as one of “strict liability”; or
(2) if a legislative intent to dispense with the culpable mental state requirement 

present. (§ 10 ch 166 SLA 1978; am § 27 ch 102 SLA 1980)

Legislative history reports. — For a report or. 1980 House Journal Supplement, No. 79, May 2
Chapter 102, SLA 1980 (HCS CSSB 511), see 1980 1980.
Senate Journal Supplement, No. 44, May 29, 1980, or

NOTES TO DECISIONS

Culpable mental state requirement. — Subsec- ing to violation of fish and game laws, see Hey
tion (b) generally requires criminal acts to be per- olds v. State, 655 P.2d 1313 (Alaska Ct. App. 1982).
formed with an accompanying culpable mental state, Applied in Bell v. State, 668 P.2d 829 (Alaska C
but the provision allows exceptions when the legisla- App. 1983).
ture has clearly expressed its intent to apply strict Quoted in Neitzel v. State, 655 P.2d 325 (Alaska C
liability to a specific element of a crime. Noblit v. App. 1982); Hart v. State, 702 P.2d 651 (Alaska C
State, 808 P.2d 280 (Alaska Ct. App. 1991). App. 1985); Kinney v. State, 927 P.2d 1289 (Alaska C

Since no portion of AS 11.56.740 expressly desig- App. 1996); State v. Simpson, 53 P.3d 165 (Alaska C
nates the crime as one of strict liability, and the App. 2002).
wording of the statute gives no other indication that Stated in Ortberg v. State, 751 P.2d 1368 (Alas!
the legislature wished to dispense with proof of a Ct. App. 1988).
culpable mental state, the rule of statutory construe- Cited in Allen v. State, 759 P.2d 541 (Alaska C
tion obliged the appellate court to construe the statute App. 1988); Gudmundson v. State, 763 P.2d 13( 
as requiring proof of culpable mental state. Strane v. (Alaska Ct. App. 1988); R.J M. v. State, 940 P.2d 81
State, 981 P.2d 122 (Alaska Ct. App. 1999). (Alaska 1997); Alvarez v. Ketchikan Gateway Bo

For discussion of culpable mental states relat- ough, 91 P.3d 289 (Alaska Ct. App. 2004).

Sec. 11.81.610. C onstruction o f statutes w ith respect to culpabilit;
(a) [Repealed, § 44 ch 102 SLA 1980.]

(b) Except as provided in AS 11.81.600(b), if a provision of law defining an offense dot 
not prescribe a culpable mental state, the culpable mental state that must be proved wit 
respect to

(1) conduct is “knowingly”; and
(2) a circumstance or a result is “recklessly.”
(c) When a provision of law provides that r-Jminal negligence suffices to establish a 

element of an offense, that element is also e .ablished if a person acts intentionall. 
knowingly, or recklessly. If acting recklessly suffices to e ablish an element, that elemer 
also is established if a person acts intentionally or knowingly. If acting knowingly suffice 
to establish an element, that element is also established if a person acts intentionall;
(§ 10 ch 166 SLA 1978; am § 44 ch 102 SLA 1980)
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NOTES TO DECISIONS

Subsection (b) applies AS 11.51.120. Taylor v. 
State. 710 P-2d 1019 (Alaska Ct. App. 1985).

Subsection (b) applies to second-degree crim­
inal trespass statute. — Since AS 11.46.330 is silent 
regarding mens rea, this section is implicated. John­
son v State, 739 P.2d 781 (Alaska Ct. App. 1987).

Application of subsection (b) to second-degree 
murder statute. — Since AS 11.41.110(a)(2) does not 
specifically establish a mental element for the result 
,-death") or the surrounding circumstances (“under 
afcumstances manifesting an extreme indifference to 
the value of human life") involved in second-degree 
murder, a “reckless" mental state is to be imputed to 
those two factors based on application of subsection 
lb) of this section. Neitzel v. State, 655 P.2d 325 
(Alaska Ct. App. 1982).

Subsection (b) inapplicable to fish and game 
offenses. — Subsection (b) does not govern the inter­
pretation of offenses defined in Title 16: For fish and 
game offerjes under that title and its regulations, 
civil negligence, rather than recklessness, is the de­

fault culpable mental state to be applied. Orr-Hickey 
v. State, 973 P.2d 612 (Alaska Ct. App. 1999).

For discussion of culpable mental states relat­
ing to violation of fish and game laws, see Reyn­
olds v. State, 655 P.2d 1313 (Alaska Ct. App. 1982).

Applied in Afcan v. State, 711 P.2d 1198 (Alaska Ct. 
App. 1986).

Quoted in Gregory v. State, 717 P.2d 428 (Alaska 
Ct. App. 1986); Michael v. State, 767 P2d 193 (Alaska 
Ct. App. 1988); Cole v. State, 828 P.2d 175 (Alaska Ct. 
App. 1992); Knix v. State, 922 P.2d 913 (Alaskr, Ct. 
App. 1996).

Stated in Ortberg v. State, 751 P.2d 1368 (Alaska 
Ct. App. 1988); Strane v. State, 16 P.3d 745 (Alaska Ct. 
App. 2001).

Cited in baucn v. State, 667 P.2d 1275 (Alaska Ct. 
App. 1983); Allen v. State, 759 P.2d 541 (Alaska Ct. 
App. 1988); Strane v. State, 981 P.2d 122 (Alaska Ct. 
App. 1999); Riley v. State, 60 P.3d 204 (Alaska Ct. 
App. 2002).

Sec. 11.81.615. O ffenses defined by age or value. Whenever a provision of law 
defining an offense requires a determination of the age of the victim or the value of 
property or services, it is not a defense to the lowest class of offense established by the 
evidence that the age of the victim is less than the age which would make the offense a 
higher class of offense or that the value of the propeity or services exceeds the value 
which would make the offense a higher class of offense, and a person may be charged and 
convicted accordingly. (§ 10 ch 166 SLA 1978)

NOTES TO DECISIONS

Sexual offender convicted of lesser degree of 
offense. — The legislature intended this section to 
permit n court or jury to convict a sexual offender of a 
lesser degree of ofTense despite the fact that the 
evidence reaso> ably (or even convincingly) demon­
strates that the defendant committed a greater degree 
of offense because ti e victim was younger than al­
leged. Thiessen v. State. 844 P.2d 1137 (Alaska Ct. 
App. 1993).

Restitution based on actual loss. — Where a 
defendant is charged with a lesser offense but the 
evidence establishes that he committed a greater 
offense, a restitutionary award based on the actual 
loss to the victim is appropriate, even though the loss 
exceeds the maximum property-value figure which 
defines the lesser offense. Fee v. State, 656 P.2d 1202 
(Alaska Ct. App. 1982).

Sec. 11.81.620. Effect o f ignorance or m istake upon liability, (a) Knowledge, 
recklessness, or criminal negligence as to whether conduct constitutes an offense, or 
knowledge, recklessness, or criminal negligence as to the existence, meaning, or appli­
cation of the provision of law defining an offense, is not an element of an offense unless 
the provision of law clearly so provides. Use of the phrase “intent to commit a crime”, 
“intent to promote or facilitate the commission of a crime”, or like terminology in a 
provision of law does not require that the defendant act with a culpable mental state as 
to the criminality of the conduct that is the object of the defendant’s intent.

(b) A person is r.ot relieved of criminal liability for conduct because the person engages 
in the conduct under a mistaken belief of fact, unless

(1) the factual mistake is a reasonable one that negates the culpable mental state 
required for the commission of the offense;

(2) the provision of law defining the offense or a related provision of law expressly 
provides that the factual mistake constitutes a defense or exemption; or

(3) the factual mistake is a reasonable one that supports a defense of justification as 
provided in AS 11.81.320 — 11.81.430. (§ 10 ch 166 SLA 1978; am § 28 ch 102 SLA 1980)
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ALASKA STATE LEGISLATURE
R ep . L esil M c G u ir e ,  C h a i r
R ep. T o m  A nderson , V ice -C h a ir 
R ep. John  C ogh ill 
R ep. N ancy  D ah lstrom  
Rep. Pete  K ott 
R ep. L es G ara  
R ep. M ax G ruenberg

House Judiciary Committee

Memorandum

To: Leg. Legal

F rom : Vanessa Tondini, Committee Aide 
House Judiciary Committee

D ate: April 1, 2005

Re: CS Request

Please create a final draft House Judiciary Commitlee Substitute for work order # 24-LS0271\Y, 
HB 54, incorporating the attached amendment, 24-LS0271\Y.2. The bill was passed out of 
committee today.

If you have any questions, please call me at 4990.
Thank you!

T h e  in fo rm ation  a ttach ed  to  th is m em o  is C O N F ID E N T IA L  a n /o r p riv ileg ed . It is in tended  to be rev iew ed in itially  by 
o n ly  the ind iv idual nam ed  ab o v e . I f  th e  read e r o f  th is M em orandum  is no t th e  in tended  rec ip ien t o r  a rep resen ta tive  o f  the 
in tended  rec ip ien t, you are  h e reb y  no tified  tha t any  rev iew , d issem in a tio n , 01 co p y in g  o f  the in fo rm ation  con ta ined  herein  is 
p ro h ib ited . I f  y o u  h ave  rece iv ed  th is in e rro r, p lease  im m ed ia te ly  no tify  th e  sen d e r by te lephone and return this to  the 
s en d e r at the ab o v e  address.

S ta te  C ap ito l, R oom  120 
Juneau , A K  99801-1182  
(907) 46 5 -4 9 9 0  
Fax (907 ) 465-6592
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W O R K  D R A F T

CS FO R HOUSE BILL NO. 54( )

IN THE LEGISLATURE OF T'HE STATE OF ALASKA 

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

O ffered:
R eferred :

Sponsor(s): REPRESEN TA TIV ES SA M U ELS AND STO LTZE, H aw ker

A BILL 

FO R AN ACT ENTITLED

1 "A n Act relating to bail review; relating to the in troduction  of the victim and the

2 | defendant o r minor to the ju ry ; am ending Rule 27, A laska Rules o f C rim inal

3 || Procedures; amending Rule 21, Alaska Delinquency Rules; and  providing for an

4 || effective date."

BE IT  ENACTED' BY TH E LEG ISLA TU RE OF TH E STA TE O F ALASKA:

* Section 1. AS 12.30.020 is amended by adding a new subsection to read:

(j) If a person remains in custody after review o f conditions by a judicial 

officer under (f) ">f this section, a subsequent review o f  conditions may be held at the 

request o f the person. Unless the prosecuting authority stipulates otherwise, a judicial 

officer may not schedule a bail review hearing under this subsection unless

(1) the person provides to the court and the prosecuting authority a 

written statement that information not considered at the previous review will be 

presented, and includes a desciiption of the new information;

(2) the prosecuting authority has at least 48 hours' notice before the

-1-
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time set for the review requested under this subsection; and

(3) at least 48 hours have elapsed between the previous review and the 

time set for the review requested under this subsection.

* Sec. 2. AS 12.30.030(a) is amended to read:

(a) A person who remains in custody after a review provided for in 

AS 12.30.020(f) o r  (i) may move the court having original jurisdiction over the 

offense to amend the order. The motion shall be determined promptly.

* Sec. 3. AS 12.45 is amended by adding a new section to article 1 to read:

Sec. 12.45.015. Introduction of victim and defendant to jury. (?) During 

jury selection or as part of an opening statement at trial, the prosecuting attorney may 

introduce the victim to the jury, and the attorney for the defendant may introduce the 

defendant to the jury.

(b) In this section, "victim" has the meaning given in AS 12.55.185.

* Sec. 4. AS 47.12.110 is amended by adding a new subsection to read:

(f) During jury  selection or as part of an opening statement at the hearing, the 

attorney representing the department may introduce the victim to the jury, and the 

attorney for the minor may introduce the minor to the jury.

* Sec. 5. The uncodified law of the State cf Alaska is amended by adding a new section to 

ead:

INDIRECT COURT RULE AMENDMENT. Section 3 of this Act has the effect of 

mending Rule 27, Alaska Rules of Criminal Procedure, by changing the order of proceedings 

f a trial before a jury.

* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to 

:ad:

INDIRECT COURT RULE AMENDMENT. Section 4 of this Act has the effect of 

nending Rule 21, Alaska Delinquency Rules, by allowing the introduction of the victim and 

e minor at an adjudication hearing.

* Sec. 7. This Act takes effect immediately under AS 01.10.070(c).

W O R K  D R A F T  W O R K  D R A F T  2 4 - L S 0 2 7 1 \ Y

54( ) -2-
New Text Underlined [DELETED TEXT BRACKETED]



24-LS0271W.2
Luckhaupt

3/30/05

OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSHB 54( ), Draft Version "Y"

1 Page 2, following line 27-

2 Insert a  new bill section to read:

3 "* Sec. 7. The uncodified law o f the State o f Alaska is amended by adding a new section to

4 read:

5 CONDITIONAL EFFECT. AS 12.45.015, added by sec. 3 o f this Act, takes effect

6 only if  sec. 5 o f  this Act receives the two-thirds majority vote of each house required by art.

7 IV, sec. 15, Constitution o f the State o f Alaska.

8 * Sec. 8. The uncodified law o f the State o f Alaska is amended by adding a new section to

9 read:

10 CONDITIONAL EFFECT. AS 47.12.110(f), added by sec. 4 o f this Act, takes effect

11 only if sec. 6 o f  this Act receives the two-thirds majority vote o f each house required by art.

12 IV, sec. 15, Constitution o f the State of Alaska."

13

14 ReniW 'Cr the following bill section accordingly.

A M E N D M E N T  -  p / ! \ S S e t >

L -1-



R e p r e s e n t a t i v e  R a l p h  S a m u e l s

HOUSE DISTRICT 29

CS HB 54 
Sponsor Statement

“An Act relating to bail review; relating to the introduction of the 

victim and the defendant or m inor to the ju ry ; am ending Rule 27, 

Alaska Rules of Crim inal Procedures; am ending Rule 21, Alaska 

Delinquency Rules; and providing for an effective date.”

Current Alaska law says that a person charged with an unclassified crime or a 
class A felony may make an application to the court to review the bail conditions and 
argue for reductions for the amount of bail every 24 hours without limitation. This poses 
logistical problems for all parties involved, given the short amount of time to prepare for 
each new bail hearing.

HB 54 establishes three requirements designed to alleviate calendaring strain on 
the court system and the district attorney’s office while also protecting crime victims’ 
rights and reducing same day notice of hearings. First, in order to calendar a subsequent 
bail hearing, the accused must submit in wiiting, that there exists new information for the 
court’s consideration that was not considered at prior bail hearings. Second, the district 
attorney is given 48 hours notice in which to notify the victim of the hearing. Finally, 
hearings may not be set everyday; rather there will be a 48-hour period between 
calendared bail hearings. These provisions balance the rights of the accused with the 
rights of crime victims and accommodate for the schedules of both the district attorney’s 
office and the court system.

HB 54 also outlines by statute that a victim may be introduced to a jury 
during the opening statement at a trial or during the jury selection process. This is 
to ensure that the courts recognize the right of the prosecution to introduce the 
victim at the appropriate time. The bill, if passed, would cause indirect court rule 
changes to Rule 27, Criminal Procedure and Rule 21, Delinquency Rules.

Email: Representative_Raiph_Samuels@lcgis.siate.ak.us

Session: Alaska State Capitol, Juneau, Alaska 9 9 8 0 1-1 18 2  •  Phone: (907) 465-2095 Fax: (907) 465-3810

Interim: 7 16  W. 4th Ave., Anchorage, Alaska 99 50 1-2 133  •  Phone: (907) 269-0240 Fax: (907) 269-0242

mailto:Representative_Raiph_Samuels@lcgis.siate.ak.us


S T A T E  O F F I C E

A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n

B u s in e s s  M a n a g e r

Joseph Young 
Anchorage

B o a rd  o f D ire c to rs

Angella Long, President 
Wasilla

John Lucking, Vice President 
Soldotna

Leo L andlen, Past President 
Anchorage

Kim Wannamaker, Member 
Kenai

Pres. Kenai Chapter

Dan Frerich, Member 
Anchorage

Pres Anchorage Chapter

Teena Calkin, Member 
Palmer

Pres. Mat-Su Chapter

Warren Tanner, Member 
Fairbanks

Pres Farthest North Chapter

Troy Wilson, Member 
Juneau

Pres Capital City Chapter

John Jepson, Member 
Ketchikan

Pres First City Chapter

Lisa Shield, Member 
Unalaska

Pres Aleutian Islands Chapter

Thecla LaLonde, Member 
Wrangell

Pres Wrangell Chapter

P.O. B ox  2 4 0 1 0 6  A n c h o ra g e , A la sk a  9 9 5 2 4 -0 1 0 6  P h o n e  (9 0 7 ) 2 7 7 -0 5 1 5  F ax (9 0 7 ) 2 7 2 -5 3 5 5

February  11, 2005

R ep resen ta tiv e  R alph S am uels  
H ouse  of R ep resen ta tiv es  
S ta te  Capitol 
Ju n e a u  AK 99801-1182

D ear R ep resen ta tiv e  Sam uels:

On behalf of the  A laska P e a c e  Officers A ssociation (APOA), I would like 
to thank  you for introducing H ouse Bill 54, relating to bail review.

T he APOA S ta te  Board and  Legislative C om m ittee recently reviewed this 
p ro p o sed  legislation and  decided  to unanim ously  support this bill.

T he p ro p o sed  bill c lo se s  a  loophole an d  helps to s tem  frivolous bail 
hearings. T he courts a re  a lready  u n d er trem en d o u s  p re ssu re  in trying to 
sch ed u le  th e  ever-burgeoning  c a s e  load. This legislation is a  s tep  toward 
eas in g  th e  court calendar.

T hank you for ad d ress in g  this issu e . P le a se  con tac t the APOA office in 
A nchorage  a t 277-0515  if there  is anything ou r organization can  do to 
a ss is t in the  p a s s a g e  of this bill.

S incerel

AngellanLong 
S ta te  P res id en t

c c : R e p .  Bill Sto ltz e



FISCAL NOTE

R ev is io n  D a te /T im e  (N o te  if c o rre c tio n ):_______________________Dept. Affected;____________________________
Title Bail Review______________________________________ BRU  A laska Court System
__________________________________________________________________C om p len t _____________ Trial C ourts
S ponso r R ep resen ta tives S am u e ls  and  Stoltz______________ ___________________________________________
R e q u e s t e r __________________________________________________ C om ponent No. 768

STATE OF ALASKA F i s c a l  N o te  N u m b e r : __________________

2 0 0 5  L E G I S L A T I V E  S E S S I O N  Bill V e r s io n :  H B_5 4 ___________

( )  P u b l is h  D a te :  __________________

E x p e n d K u r e s /R e v e n u e s ______________________________________ ( T h o u s a n d s  o f D o lla rs)
Note: Amounts do no t include inflation un less  o therw ise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
P ersonal Services
Travel
C ontractual
Supplies
Equipm ent
Land & Structures
G rants & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SO URCF________________________   (T housands of Dollars)
1002 Federal R eceip ts
1003 GF Match
1004 GF
1005 G F/Program  R eceip ts 
1037 GF/Mental Health
O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f any  c u r re n t y e a r  (FY 2005) c o s t: 0.0
M ark th is  box  (X) if fu n d in g  fo r th i s  bill is  in c lu d e d  in th e  G o v e rn o r’s  FY 2006  b u d g e t p ro p o s a l: 

POSITIONS
Full-time
Part-tim e
Tem porary

ANALYSIS: (Attach a separate page if necessary)
T h e  co u rt s y s te m  d o e s  n o t a n t ic ip a te  a n y  fisca l im p a c t from  th e  p a s s a g e  o f HB 54 .

P re p a r e d  by: D o u g la s  W o o l iv e r ,  A d m in is tr a t iv e  A t to rn e y _________________

D iv is io n  A la s k a  C o u r t  S y s t e m ________________________________________

A p p r o v e d  by. D o u g  W o o l iv e r  fo r  S t e p h a n ie  C o l e ,  A d m in is tr a t iv e  D ir e c to r

A g e n c y  A la s k a  C o u r t  S y s t e m ________________________________________

P h o n e  4 6 3 -4 7 5 0

D a te / T im e  3/24/05 9 :0 8  A M

D a t e  3/24/2005

(Revised 9/2002 OMB) P a g e  1 o f  1__



FISCAL NOTE

S T A T E  O F  A L A S K A  F i s c a l  N o te  N u m b e r :  _________________

2 0 0 5  L E G I S L A T I V E  S E S S I O N  Bill V e r s io n :   H B  54

( )  P u b l is h  D a te :  _________________

R ev is io n  D a te /T im e  (N o te  if c o rrec tio n ):_______________________ Dept. Affected;____________C orrections
Title "An ac t relating to bail review." RDU Institutional Facilities

C om ponent Institution D irector's Office
S ponso r R ep resen ta tives  S am uels, Stoltze, Hawker
R eq u este r Judiciary, F inance C om ponent No. 524

E x p e n d i t u r e s / R e v e n u e s (T h o u s a n d s  o f  D o lla rs )
Note: Amounts do not include inflation un less otherw ise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
P ersonal Services 0.0 0.0 0 .0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipm ent 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
G rants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
M iscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0 I

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (T housands of Dollars)
1002 Federal R eceip ts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 G F/Program  R eceipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0 .0 0.0 0.0 0.0
O ther (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim a te  of an y  c u r r e n t y e a r  (FY2005) c o s t :  0.0
M ark th is  box (X) if fu n d in g  fo r th is  bill is in c lu d ed  in th e  G o v e rn o r 's  FY 2006 b u d g e t p ro p o s a l:  f I
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Tem porary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

T h e  D e p a rtm e n t o f C o rre c t io n s  d o e s  n o t a n tic ip a te  a  sig n ifican t fisca l im p a c t w ith th e  p a s s a g e  o f th is  
leg isla tion .

P repared  by: S harleen  Griffin, Acting Director______________________________________ P h o n e  465-4641
Division Administrative S erv ices D ate/T im e 3/26/05 9:49 AM

A p p r o v e d  by: P o r tia  C .K .  P a rk e r. D e p u ty  C o m m is s io n e r ________________________  D a t e  3/26/2005

A g e n c y  D e p a r tm e n t  o f  C o r r e c t io n s _________________________________________

(Revised 9/23/2004 OMB) P a g e  1 o f  1



FISCAL NOTE

2005 LEGISLATIVE SESSION Bill V ersion: HB54-LAW-CDCO-3-29-I
() Publish D ate: _________________________

S T A T E  O F  A L A S K A  Fiscal Note Number: _________________________

R e v is io n  D a te /T im e  (N o te  if c o rre c tio n ):______________________ Dept. Affected:____________LAW________
Title "An Act relating to bail review."___________________ RDU CRIMINAL_______________
__________________________________________________________________C om ponent Criminal Ju s tic e  Litigation
S p o n so r R ep resen ta tive  S am u e ls  and  Stoltze______________ __________________________
R eq u este r H ouse  Judiciary__________________________________ C om ponent No.

E x p e n d i t u r e s / R e v e n u e s ______________________________________ (T h o u s a n d s  o f  D o lla rs)
Note: A m ounts do not include inflation u n less  o therw ise noted below. _____
OPERATING EXPENDITURES FY 2006 FY 2007 | FY 2008 FY 2009 FY 2010 FY 2011
P ersona l S erv ices 
Travel 
Contractual 
Supplies 
Equipm ent 
Land & S tructures 
G ran ts & Claim s 
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES :

CHANGE IN REVENUES ( ) I I

FUND SOURCE (T housands of Dollars)
1002 Federal R eceip ts
1003 GF Match
1004 GF
1005 G F/Program  R eceip ts 
1037 GF/M ental Health
O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f a n y  c u r r e n t y e a r  (FY2005) c o s t :  0 .0
M ark th is  box (X) if fu n d in g  fo r th is  bill is  in c lu d e d  in th e  G o v e rn o r 's  FY 2006 b u d g e t p ro p o s a l: 

POSITIONS
Full-time
Part-tim e
Tem porary

ANALYSIS: (Attach a separate paqe if necessary)
T h is  bill a d d s  a  n e w  s u b s e c t io n  u n d e r  A S  1 2 .3 0 .0 2 0  (C o d e  o f C rim inal P ro c e d u r e s  - Bail - R e le a s e  b e fo re  
trial.) re la tin g  to  rev iew  o f bail c o n d it io n s .T h e  p ro p o s a l w ould  a d o p t r e q u ire m e n ts  re g a rd in g  th e  n o tic e  an d  
tim ing b e fo re  a  s u b s e q u e n t  bail h e a r in g  co u ld  b e  s c h e d u le d . It a ls o  r e q u ire s  th e  p e r s o n  in c u s to d y  to  
p ro v id e  a  w ritten  s t a te m e n t  th a t  in fo rm atio n  no t c o n s id e re d  in th e  p re v io u s  re v ie w  will b e  p r e s e n te d ,  
inc lud ing  a  d e sc r ip tio n  o f  th e  n e w  in fo rm ation .

P a s s a g e  o f th is  le g is la tio n  will h a v e  n o  fisca l im p a c t on  th e  D e p a r tm e n t o f L aw .

P repared  by: Kathryn D aughhetee , Director_______________________________________ P h o n e  465-3673
Division A dm inistrative S erv ices Division D ate/T im e 3/29/05 4 :16 PM

Approved by: K. Daughhe tee fo r S co tt Nordstrand, Acting A ttorney General Date 3/29/2005
Agency Departm ent o f Law____________________________________________

(Revised 9/23/2004 OMB) P a g e  1 o f  1





R e p r e s e n t a t i v e  R a l p h  S a m u e l s

HOUSE DISTRICT 29 

Memorandum
Date: January 18, 2005

To: Representative Lesil McGuire
Chair, House Judiciary Committee

From: Representative Ralph Samuels'

RE: Hearing Request for HB 78

Please schedule a hearing for HB 78 at your earliest convenience.

Attached you will find:

1. HB 78
2. Sponsor Statement
3. Sectional analysis
4. Presumptive terms/ranges chart

Email: Kcprcsentativc_Ralph_Sumuels@lcgis.statc.ak.us
Session: Alaska State Capitol, Juneau, Alaska 99801-1182 • Phone: (907) 465-2095 Fax: (907) 465-3810
Interim: 716 W. 4th Ave., Anchorage, Alaska 99501-2133 • Phone: (907) 269-0240 Fax: (907) 269-0242

mailto:Kcprcsentativc_Ralph_Sumuels@lcgis.statc.ak.us


R e p r e s e n t a t i v e  R a l p h  S a m u e l s

HOUSE DISTRICT 29

House Bill 7«
Sr isor Statement

“An Act relating to criminal law and procedure, criminal sentences, and probation and 
parole; and providing for an effective date.”

HB 78 relates to the content of indictments, sentencing, probation, and parole.

This bill would

amend Alaska law to conform to the United States Supreme Court opinion in 
Blakely v. Washington;
make it easier forjudges to consider all relevant factors in sentencing; 
allow judges to impose probation in all felony cases; and
make probation supervision more effective by allowing the police greater arrest 
authority over probationers.

In particular, this bill modifies the laws governing the presumptive sentencing of felony 
offende s in Alaska, as a result of Blakely v. Washington, a decision by the United States 
Supreme Court announced in June 2004. The requirements of Blakely are imposed by the federal 
constitution, and therefore must be followed in circumstances in which they apply. Through 
careful amenoment of Alaska sentencing laws, however, we can avoid the worst consequences of 
Blakely, which often prevent judges from considering all relevant factors in sentencing and 
unduly complicate the criminal justice process.

In fixing the problems created by Blakely, the bill gives judges broader sentencing discretion in 
felony cases, and allows them to consider all relevant circumstances in setting a sentence within 
the ranges established in this bill. In addition, the bill gives judges broader authority to impose a 
period of probation supervision, which in some cases they are not able to do under current 
Alaska law, thus providing better protection for the public and better assistance to the offender in 
reintegrating in»o the community.

The current felony sentencing statutes use ihe phrase “presumptive term” to establish a specific 
fixed ie.*m of imprisonment that in essence acts as both the minimum and maximum sentence 
that can be imposed, unless the court finds specific statutory mitigating or aggravating factors. 
Thus, current lav attempts to specify the one presumptively “right” sentence for all felony 
crimes within each class of offenses.

Under this proposed bill, the new phrase "presumptive range” will be used to describe the wider 
choice of time periods that will be available to judges in imposing sentences for different 
offenders and for different types of crimes within each class of offenses. 1 he bill grants judges 
broad discretion to select a time period within these ranges that will further the purposes of 
criminal sentencing set out in AS 12.55.005, which have been the hallmark of sentencing in

Email: Representative. Ralph .Samuels® legis.state.uk. us
Session: Alaska State Capitol, Juneau, Alaska 99801-1182 • Phone: (907) 465-2095 Fax: (907) 465-3810
Interim: 716 W. 4th Ave., Anchorage, Alaska 99501-2133 • Phone: (907) 269-0240 Fax (907) 269-0242



Alaska since at least 1970, when they were first announced by the Alaska Supreme Court in 
State v. Chaney, 477 P.2d 441 (Alaska 1970).

When imposing a sentence within a statutory presumptive range to tak nto account the Clianey 
criteria and the considerations in AS 12.55.005 and 12.55.015, i .is bill leaves it for the 
sentencing judge to determine the weight to be given the facts and circumstances present in the 
case. If the court selects a sentence within the presumptive range, it is not required to find the 
existence of a statutorily listed aggravating or mitigating factor.

For a judge to impose a sentence above the presumptive range, the state must Cjmply with 
Blakely v. Washington and prove the existence of certain statutory aggravating factors to a jury 
beyond a reasonable doubt. (There are some statutorily listed aggravating factors, howeve;, to 
which Blakely does not apply, and those may be established as they have been for many years 
under current law.) This bill leaves it to the courts to develop procedures for presenting 
aggravating factors to the trial jury. In addition, because the rule in Blakely applies only at trial, 
the bili makes it clear that it is not necessary for the state to present aggravating factors to the 
grand jury. This is the law in Alaska as announced by the Alaska Supreme Court, and this bill 
now codifies this rule. State v. Malloy, 46 P.3d 949 (Alaska 2002). This makes sense because 
the full extent of the aggravated nature of a crime may not be known at the grand jury stage at 
*he very beginning of a case. As long as there is notice to the defense that the state seeks to 
picsent aggravating factors to the trial jury, no useful purpose is served by further complicating 
the grand jury pro :ss by presenting evidence of aggravating factors at that time.

For a judge to impose a se’ 'ence below the presumptive range, the bill makes no change to 
current law, and allows a lower sentence if the defense provides clear and convincing evidence 
of statutory mitigating factors. The bill also retains the current function of the statutory three- 
judge panel, which acts as a “safety net” in unusual cases to impose an even lower sentence if 
necessary to prevent manifest injustice. The bill retains the concept that has existed in current 
law since 1980, which makes presumptively sentenced offenders generally ineligible for parole 
during the longest single presumptive sentence. However, as is the case in current law, the bill 
allows parole consideration for prisoners with enhanced sentences above the presumptive ranges, 
and some consecutive sentences, thus providing another safety net for prisoners with lengthy 
sentences who have been ' uly rehabil'tated to be paroled.

The bill recognizes that it is often valuable to suspend a portion of the sentence, and to have 
prisoners under parole supervision, so as tc provide further guidance and supervision to 
offenders, and to deter future misconduct. Thus, the bill contains important provisions relating to 
probation and parole. Under current presumptive sentencing laws, for most crimes if the judge 
finds no listed aggravating or mitigating factors present in the case, the judge cannot impose a 
period of probation supervision, and thus after the offender leaves prison he is subject only to, at 
most, the authority of the parole board which in some cases is limited. Thus, unlike current law, 
this bill does not require a judge to fir 1 aggravating or mitigating factors in order to suspend a 
period of imprisonment and impose probation. As long as the total sentence, comprised of active 
plus suspended jail time, is within a presumptive range, the judge has discretion to suspend a 
portion of the sentence.
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The bill also addresses the authority of probation/parole officers and police officers in 
connection with offenders released on probation or paiole. Because it is nearly impossible for 
judges to anticipate every condition of probation that wili be necessary during an offender’s time 
under community supervision, this bill gives judges the authority to delegate a greater level of 
authority to probation officers. Under current law, it is not clear whether probation officers can 
set additional conditions of probation without further proceedings in court, and this bill gives 
probation officers that authority.

In addition, the bill takes a practical approach to the supervision of persons on rrobation and 
parole, by giving police officers the explicit authority .o detain or arrest these ex-offenders for 
certain types of violations of conditions imposed by the courts or the parole board. There are far 
more law enforcement officers patrolling the streets than probation/parole officers, and the 
legislature has previously recognized the value c r having village public safety officers monitor 
persons on probation or parole in villages. Un ■* this bill, when a certified police officer has 
reasonable suspicion that a probationer or parolee is violating conditions, they can temporarily 
detain the person to investigate, and can arrest if there is probable cause that conditions were 
violated. These provisions are warrante 1 in light of a recent opinion by the Alaska Court of 
Appeals that suppressed evidence found on a parolee after he was stopped by police for violating 
a parole condition that clearly prohibited this convicted felony drunk driver from being in a bar. 
Reichel v. State, F .3 d  (Alaska App.) (Op. No. 1955, Nov. 12, 2004).

The bill also repeals and reenacts AS 33.16.090, and amends AS 33.16.100, so as to reorganize 
and make more specific eligibility for parole, and to recognize the authority of the board to deny 
prisoners’ consideration for parole if they have already been denied parole.

The bill also limits the ability of judges to impose “periodic” sentences, in which the judge 
allows the offender to periodically leave prison and then return to prison. This type of sentence 
significantly restricts with the ability of prison officials to manage the prison population and to 
transfer prisoners so as to make the best and most efficient use of prison resources. Most judges 
are appropriately deferential to the serious difficulties faced by Alaska prison officials, but some 
judges use their ability to order "periodic” sentences to allow offenders to go on what amounts to 
judicially ordered and unsupervised furloughs from prison. There is a proper place for prison 
furloughs, but that type of rehabilitative program is best left to prison officials, who can adopt 
equitable policies that take into account the specific security risks posed by each prisoner and the 
likely benefits of the furlough.

I urge your support of this bill.
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Sectional Analysis of House Bill 78

Section 1 makes it clear that an indictment is valid as long as it complies with all rules of couit, 
even if it does not allege aggravating factors that may later have tu be proven to a jury to justify a 
higher sentence. At the grand jury stage, the state may not be aware of all aggravating factors, 
and therefore it is unreasonable to expect the indictment to list them. The Blakely decision did 
not require indictments to list aggravating factors, and due process is satisfied as long as the 
defendant has adequate notice of the factors in advance of trial, which is set out in Section 21 of 
the bill.

Section 2 limits the ability of judges to order “periodic” sentences, in which the offender 
periodically leaves prison and then returns to prison. This type of sentence significantly restricts 
with the ability of prison officials to manage the prison population and to transfer prisoners so as 
to make the best and most efficient use of prison resources. Most judges are appropriately 
deferential to the difficulties faced by Alaska prison officials, but some judges use their ability to 
order “periodic” sentences to allow offenders to go on what amounts to judicially-ordered and 
unsupervised furloughs from prison. There is a proper place for prison furloughs, but that is best 
left to prison officials, who can adopt equitable policies that take into account the specific 
security risks posed by each prisoner and the likely benefits of the furlough. The original intent 
of “periodic” sentences was to allow defendants to, for example, maintain their employment 
during the week, and serve a sentence on weekends, or to be released for fishing season and 
returned to prison when the season is over. The bill thus explicitly limits periodic sentences for 
employment purposes when necessary to pay a fine or restitution. This bill does not interfere 
with the court’s authority under AS 12.55.025(c) to postpone the beginning date for service of a 
sentence, which allows defendants to complete school or get their affairs in order before they 
enter prison.

Section 3 is a technical amendment to remove a reference to a statute repealed by the bill.

Sections 4 and 5 amend statutes that contain the phrases “presumptive term” or “presumptive 
sentence” and substitute or add 'he new concept of “presumptive range” that is adopted in this 
bill.

Section 6 codifies current practice by giving judges the explicit authority to delegate a greater 
level of authority to probation olficers in connection with offenders released on probation or 
parole. Under current statutes, the Alaska court of appeals has indicated that it is not clear if 
judges can allow probation officers to set additional conditions of probation without further 
proceedings in court, and this bill gives judges that authority.

Section 7 makes it clear that the higher courts in Alaska cannot reverse that sentence as 
excessive if a judge imposes a sentence within a statutory range specified in this bill, or imposes 
a consecutive sentence required by law.

Sections 8 to 12 change the existing presumptive terms into presumptive ranges, anu create 
ranges where no presumptive term previously existed. The best way to understand these sections 
is to refer to the chart attached to this sectional analysis. The numbers in parentheses shows the 
existing presumptive term, and the numbers in bold show the range adopted by the bill. In 
general, the lower the presumptive term in existing law, the narrower the range adopted by this 
bill. Thus, with only minor exceptions, if the existing presumptive term is zero, one or two
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years, the bill adopts a range of two years. With presumptive terms of three, four or five years, 
the bill adopts a range of three years. With presumptive terms of six, seven, eight or ten years, 
the bill adopts a range of four years. Higher presumptive terms result in ranges of five or ten 
years.

Section 13 requires that, in the absence of aggravating or mitigating factors, the total term of 
imprisonment must fall within the range and the active term of imprisonment (the time actually 
served in prison) must also fall within the range. Thus, if the range is five to eight years, the 
judge could impose a sentence of eight years with three years suspended, thus the total sentence 
(eight years) is within the range, and the active term (e:;;ht minus three suspended = five years) is 
also within the range. However, the judge could not ii pose a sentence of ten years with three 
suspended because the total sentence is above the rang:, nor could the judge impose eight years 
with four suspended because the active term is below the range.

Section 14 defines the phrase “presumptive term” for purposes of the consecutive sentencing 
statute, as the middle of the presumptive range. This phrase is used in the consecutive 
sentencing statute to mandate certain amounts of consecutive sentences for convictions relating 
to multiple victims or multiple offenses.

Section 15 is a conforming technical amendment.

Section 16 specifies that aggravating or mitigating factors allow judges to impose a sentence 
outside of the presumptive ranges, and specifies how the allowable amount of that adjustment.

Sections i7>19 contain conforming amendments to account for the change in terminology from 
presumptive “term ” to presumptive “range.”

Section 18 also adds one aggravating factor that allows judges to impose an aggravated sentence 
if the offender has a long misdemeanor record, specified as five or more convictions for class A 
misdemeanor crimes. By requiring convictions for class A misdemeanors, the aggravating factor 
would not be triggered by convictions for many petty offenses such as disorderly conduct and 
harassment, which are class B misdemeanors, nor by violations such as minor consuming and 
traffic offenses.

Section 20 specifies that, as in current law, aggravating and mitigating factors that are part of the 
elements of the offense cannot also be used to justify a sentence outside of the applicable range.

Section 21 conforms Alaska law to the Supreme Court’s Blakely decision. There are a small 
number of aggravating factors that are not required under Blakely to be proven to a jury beyond a 
reasonable doubt, and those aie specified in proposed AS 12.55.155(0(1)- Those factors must, 
however, be found by a judge by clear and convincing evidence, as under current law. Proposed 
AS 12.55.155(0(2) requires, for all other aggravating factors, that in order to justify a sentence 
above the presumptive range, a jury must find the existence of that factor beyond a reasonable 
doubt. This provision also specifies when the state must provide the defendant with notice that it 
intends to establish one of these aggravating factors.

Sections 22 -  25 relate to the “safety net” that allows a three-judge panel to approve sentences 
outside of the ranges. These sections make no change in existing law, but contain conforming
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amendments to account for the change in terminology from presumptive “term” to presumptive 
“range.”

Sections 26, 30 and 31 give police officers the explicit authority to detain or a,Test these 
probationers and parolees for certain types of violations of conditions imposed by the courts or 
the parole board. Under this bill, when a certified police officer has reasonable suspicion that a 
probationer or parolee is violating certain specified conditions, they can temporarily detain the 
person to investigate, and can arrest if there is probable cause that conditions were violated.

Section 27 is a conforming amendment to account for the change in terminology from 
presumptive “term” to presumptive “range.”

Section 28 amends the parole eligibility statute to take into account the change in terminology 
from presumptive “term” to presumptive “range,” and to re-organize the eligibility criteria to 
make the provisions more understandable and to statutorily adopt certain provisions that exist in 
parole board administrative regulations.

Section 29 makes it clear that if the parole board has already considered a prisoner for 
discretionary parole release, and has denied release, the board has the authority to also denv a 
prisoner further consideration for parole. The state’s position is that the parole board already has 
this authority inherent in its discretion to consider prisoners for parole release. However, 
because the authority is not explicit, the question is often litigated by pro se prisoners.
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Current “presumptive" terms compared to presumptive ranges in House Bill 78 Ja nu a ry  2005

First Felony First Felony 
(special crimes)

Second
Felony

Sex Felony w ith a 
prior sex felony

Third+
Felony

Sex Felony w ith two 
prior sex fe lon ies Max

Unclassified 
Sex Offense (8) to 12

weapon or serious 
injury 

(10) 12 to 16
(15) to 20 (20)to 30 (25) to 35 (30) to 40

J----------------

(40)

A
Felony Sex 

Offense
(5) to 8

weapon or serious 
injury 

(10)to 14
(10) 12 to 16 (15)to 20 (15)to 25 (20) to 30 (30)

1

A
Felony (5) to 8

weapon, serious 
injury, or police 

victim 
(7) to 11

(10)to 14 n/a (15) to 20 n/a (20)

------------
B

Felony Sex 
Offense

(0, but 1 to 3 
by court-made law) 

2 to 4
n/a (5) to 8 (10)to 14 (10)to 14 (15)to 20 (20)

B
Felony

(0, but 1 to 3 by 
court-made law) 

1 to 3

crim neg horn of 
child:

(0, but 1 to 3 by 
court-made law) 

2 t o 4

(4) to 7 n/a (6 )to 10 n/a (10)

"1
C

Felony Sex 
Offense

(0) 1 to 2
|

----------------------

n/a (2) to 5 (3) to 6 (3) to 6 (6) to 10 (10)

1

C
Felony

*

(0) to 2

wanton waste or 
same-day by 

guide 
(1) to 2

(2) to 4 n/a (3) to 5 n/a (5)

1
Numbers in parentheses are the current "presumptive" terms and maximums 1

Numbers in bold show the presumptive ranges in the bill
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RALPH HOWARD BLAKELY, Jr., Petitioner v. WASHINGTON

No. 02-1632

SUPREME COURT OF THE UNITED STATES

124 S. Ct. 2531; 159 L  Ed. 2d  403; 2004 U.S. L E X IS  4573; 72 U .S .L  W. 4546; 17 
Fla. L  W eekly Fed. S  430

March 23, 2004, Argued 
June 24, 2004, Decided

NOTICE: (***1]

T he L E X IS  p ag ina tion  o f  th is d o cu m en t is su b jec t to 
ch an g e  pend ing  re lease  o f  th e  (Inal p u b lish ed  version .

SUBSEQUENT HISTORY: US S u p rem e C ourt
reh earin g  den ied  by Blakely  v. Wash., 159 L  Ed. 2d 851, 
125 S. Ct. 21. 2004 U.S.' LEXIS 4887 (U.S.. Aug. 23. 
2004)

PRIOR HISTORY: O N  W R IT  O F  C E R T IO R A R I T O  
T H E  C O U R T  O F  A P P E A L S  O F  W A S H IN G T O N . 
D IV IS IO N  3. State v. Blakely, I I I  Wn. App. 851 . 47 
P.3d 149, (2002)

DISPOSITION: R ev ersed  and  rem an d ed .

CASE SUMMARY:

PROCEDURAL POSTURE: P e titio n e r p led  gu ilty  to 
k idnapp ing  h is e stranged  w ife . P u rsu an t to sta te  law , the 
trial co u rt im posed  an "ex cep tio n a l"  sen ten ce  o f  90  
m onths a fte r  m ak ing  a ju d ic ia l d e te rm in a tio n  that he 
acted  w ith  d e lib e ra te  c ru e lty . P e titio n e r appealed , 
a rg u in g  the sen ten c in g  p ro ced u re  v io la ted  his S ix th  
A m endm en t right to  trial by ju ry . T h e  S ta te  C o u rt o f  
A ppea ls  affirm ed , and the W ash in g to n  S u p rem e C ourt 
den ied  d isc re tionary  rev iew . C ertio ra ri w as gran ted .

OVERVIEW: P e titio n e r w as sen ten ced  to  m ore than  
three yenrs above the 5 3 -m o n th  s ta tu to ry  m ax im um  o f 
the stan d ard  range becau se  he  had ac ted  w ith  "delibera te  
c rue lty ."  T he  facts su p p o rtin g  that fin d in g  w ere  n e ither 
adm itted  by p e titio n er n o r found  by a ju ry . The ju d g e  in

the case  co u ld  no t have  im posed  the excep tiona l 90- 
m on th  sen tence  so le ly  on  the basis  o f  the facts adm itted  
in the gu ilty  p lea . T h o se  facts a lo n e  w ere insu ffic ien t 
because  a reason  o ffe red  to  ju s ti fy  a:-, excep tiona l 
sen ten ce  co u ld  be co n sid e red  o n ly  if  it tc v. in to  accoun t 
fac to rs o th e r than those  w hich  w ere  used in com puting  
the stan d ard  range sen tence  t'oi the o ffense , w hich in th is 
c ase  inc luded  th e  e lem en ts  o f  seco n d -d eg ree  k idnapp ing  
and  the use o f  a firearm . H ad  the ju d g e  im posed  the 90- 
m onth  sen ten ce  so le ly  on  the basis o f  the p lea, he w ould  
have  been reversed . T he  ju ry 's  v e rd ic t a lone  did not 
au th o rize  the sen ten ce . T h e  ju d g e  acqu ired  that au thority  
o n ly  upon find ing  som e ad d itio n a l fact. B ecause  the 
S ta te 's  sen ten c in g  p ro ced u re  d id  no t co m p ly  w ith the 
S ix th  A m endm en t, p e titio n e r’s sen ten ce  w as invalid .

OUTCOME: T h e  ju d g m e n t o f  the W ash ing ton  C ourt o f  
A p p ea ls  w as reversed , and the case  w as rem anded  for 
fu rth er p ro ceed in g s.

LexisNexis(R) Headi.otes

C rim ina l Im w  & P rocedure > S en ten c in g  *> Sen tencing  
G uidelines G enerally
[H N 1 ] In W ash in g to n , seco n d -d eg ree  k idnapp ing  is a 
c lass  B felony. Wash. Rev. Code Ann. § 9A.40.030(3).

C rim ina l Law & P rocedure > S en ten c in g  > Sen tencing  
R anges
[H N 2J S ee Wash. Rev. Code Ann. § 9A.20.021(I)(h).

C rim ina l Im w  & P rocedure > S en ten c in g  > Sen tencing  
R anges
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|H N 3 ] W ash ing ton 's  S en ten c in g  R efo rm  A ct sp ec ifie s , 
fo r an  o ffense  o f  seco n d -d eg ree  k id n ap p in g  w ith  a 
firearm , a "standard  range" o f  4 9  to  53  m onths. Wash. 
Rev. Code Ann. § 9.94A.320. A ju d g e  m ay <mpose a 
sen tence  above the s tan d a rd  range if  he  finds su bstan tia l 
and  com pelling  reaso n s ju s tify in g  an ex cep tio n a l 
sen tence . Wash. Rev. Code Ann. § 9.94A. 120(2). T he  
A ct lists ag g rava ting  fac to rs tha t ju s ti fy  such  a d epartu re , 
w h ich  it recites to  be illu s tra tiv e  ra th e r than ex h au stiv e . 
Wash. Rev. Code Ann. § 9.94A. 390. N everthe less , a 
reason  o ffered  to  ju s tify  an ex cep tio n a l sen tence  can  be 
co nsidered  on ly  if  it takes in to  acco u n t fac to rs o th e r than 
those  w hich  are used  in c o m p u tin g  th e  stan d ard  range 
sen ten ce  fo r the o ffense .

C rim ina l Law & Procedure > A t p ea ls  > S tandards o f
Review  > Clearly E rroneous Review
C rim inal Im w  & P rocedure  >  Sen tencing  >
A djustm en ts
[H N 4] W hen a ju d g e  im poses an excep tio n a l sen tence , 
he m ust set forth  f ind ings o f  fac t and  c o n c lu s io n s  o f  law  
su p po rting  it. Wash. Rev. Code Ann. § 9.94A. 120(3). A 
rev iew ing  court w ill reverse  th e  sen ten ce  if  it finds tha t 
under a c lea rly  e rro n eo u s  s tan d ard  th e re  is in su ffic ien t 
ev id en ce  in the record  to su p p o rt the reaso n s fo r 
im posing  an ex cep tio n a l sen tence . Wash. Rev. Code Ann.
§ 9.94A.2I0(4).

C rim inal Im w  & P rocedure  >  S en ten c in g  > Im position
> Factors
[H N 5] O ther thai the fact o f  a p rio r co n v ic tio n , an y  fact 
that increases the penalty  fo r a c rim e  b eyond  the 
p resc rib ed  sta tu to ry  m ax im u m  m u st be  subm itted  to a 
ju ry , and  proved  beyond  a reaso n ab le  doub t.

C rim inal Law  «£ P rocedure > Trials >  D efendan t's  
R ights > R ight to J u ry  Trial
[H N 6J T he  truth o f  ev ery  accu sa tio n  ag a in s t a defen d an t 
should  a fterw ards be co n firm ed  by the unan im  
su ffrage  o f  12 o f  his eq u a ls  and ne ig h b o rs .

C rim ina l Law & Procedure > S en ten c in g  > Im position
>  Factors
(H N 7 ] A n accusation  w h ich  lack s an y  particu la r fact 
w hich the law  m akes essen tia l to  the pu n ish m en t is no  
accusa tion  w ithin the req u irem en ts  o f  the com m on law , 
and it is no accusation  in reason .

C rim inal Im w  & Procedure  >  S en ten c in g  > Im position
> Factors
(H N 8) T he  "sta tu tory  m ax im u m " fo r A pprend i pu rposes 
is the m axim um  sen tence  a ju d g e  m ay im pose  so le ly  on 
the basis o f  the facts re flec ted  in the ju ry  v erd ic t o r 
adm itted  by the d efen d an t.

C rim inal Law  & P rocedure > S en ten c in g  > Im position  
> Factors
[H N 9] F o r A pprend i p u rp o se s , the re levan t sta tu tory  
m ax im um  is no t th e  m ax im u m  sen ten ce  a ju d g e  m ay 
im pose  a fte r  fin d in g  ad d itio n a l facts, bu t the m axim um  
he m ay im p o se  w ith o u t an y  ad d itiona l find ings. W hen a 
ju d g e  in flic ts  p u n ish m en t tha t the ju ry 's  verd ic t aione 
does no t a llo w , the ju ry  h as not found  all the fac ts w hich 
the law  m akes essen tia l to  th e  p u n ish m en t, and the ju d g e  
ex ceed s h is p ro p e r au th o rity .

C rim ina l Im w  & P rocedure  >  Sen ten c in g  > D epartures
[H N 10] Wash. Rev. Code Ann. § 9.94A.390(2)(li)(i)-('m) 
lists d o m es tic  v io len ce  as g ro u n d s  fo r d epartu re  on ly  
w hen  co m b in ed  w ith  so m e  o th e r  ag g rav a tin g  factor.

C onstitu tiona l L aw  > C rim ina l Process > Im partia l 
J u ry
[H N 11] T h e  S ix th  A m en d m en t by  its te rm s is not a 
lim ita tion  on  ju d ic ia l p o w er, bu t a  reserva tion  o f  ju ry  
pow er. It lim its  ju d ic ia l p o w e r o n ly  to th e  ex ten t that the 
c la im ed  ju d ic ia l p o w er in frin g es  on the p rov ince  o f  the 
ju ry .

C rim ina l Im w  <6 P rocedure > Sen ten c in g  > Im position  
> Factors
C rim ina l Law  & P rocedure > S en 'en c in g  > 
A djustm en ts
[H N 12J W hen  a J e fe n d a n t p lead s  guilty , the S tate is free 
to  seek  ju d ic ia l sen ten ce  en h an cem en ts  so  long as the 
de fen d an t e ith e r s tip u la te s  to  the r d e  'an t facts o r 
co n sen ts  to  ju d ic ia l fa c tfin d in g . I f  app rop ria te  w aivers 
are  p rocu red . S ta les m ay  co n tin u e  to  o ffe r judicial 
fac tfind ing  as a  m a tte r o f  co u rse  to  all d efen d an ts  w ho 
p lead  g u ilty . E ven  a d e fe n d a n t w ho  stands trial m ay 
co n sen t to  ju d ic ia l fac tfin d in g  as to  sei tence 
en h an cem en ts , w h ich  m ay w ell be in h is in terest if 
re levan t ev id en c e  w ou ld  p re ju d ice  h im  at trial.

C onstitu tiona l Law  > C rim ina l Process > Im partia l 
J u ry
C rim ina l Im w  & P rocedure > Sen ten c in g  > Im position  
> Factors
(H N  131 E very  d e fen d an t has the right to  insist tha t the 
p ro secu to r p rove  to  a ju ry  all fac ts legally  essen tia l to  the 
pu n ishm en t

S Y L L A B U S :

[**409) P e titio n e r p lead ed  g u ilty  to k idnap ing  his 
es tran g ed  w ife. T h e  fac ts  adm itted  in his p lea, stand ing  
a lo n e , su p p o rted  a m ax im u m  sen ten ce  o t 53 m onths, but 
the ju d g e  im posed  a 9 0 -m o n th  sen ten ce  a fte r finding that 
p e titio n e r had  ac ted  w ith  d e lib e ra te  cruelty , a sta tu torily  
en u m era ted  g ro u n d  fo r d ep a rtin g  from  the standard  
range . T he  W ash in g to n  C o u rt o f  A ppeals affirm ed ,
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re jec tin g  p e titio n e r’s a rg u m en t tha t the sen ten c in g  
p ro ced u re  d ep riv ed  h im  o f  h is federa l c o n stitu tio n a l righ t 
to  have  a ju ry  d e te rm in e  b ey o n d  a  reaso n ab le  d o u b t all 
fac ts  legally  e ssen tia l to  h is  sen tence .

Held: [***2]

B ecause  the fac ts  su p p o rtin g  p e titio n e r 's  ex cep tio n a l 
sen ten ce  w ere  n e ith e r ad m itted  by  p e titio n e r n o r found  
by  a  ju ry , the sen ten ce  v io la ted  h is Sixth Amendment 
r ig h t to trial by  ju ry .

(a )  T h is c a se  req u ire s  the C ourt to  ap p ly  th e  ru le  o f  
Apprendi v. New Jersey. 530 U.S. 466, 490, 147 L  Ed. 
2d 435, 120 S. Ct. 2348, that, " [o ]th e r than  the fac t o f  a 
p r io r  co n v ic tion , an y  fact tha t in c reases  the pen a lty  fo r a 
c rim e  beyond  the p re sc rib ed  s ta tu to ry  m ax im u m  m ust be 
su b m itted  to  a  ju ry , an d  p roved  b eyond  a reaso n ab le  
d o u b t."  T he re lev an t sta tu to ry  m ax im u m  fo r Apprendi 
p u rp o ses is the m ax im u m  a ju d g e  m ay  im p o se  based  
so le iy  on the fac ts  re flec ted  in the ju ry  v e rd ic t o r 
a d m itted  by the d e fen d an t. H ere, the ju d g e  co u ld  not 
h av e  im posed  the 9 0 -m o n th  sen ten ce  based  so le ly  on  the 
fac ts  adm itted  in the gu ilty  p lea , becau se  W ash in g to n  
law  requ ires  an ex cep tio n a l sen ten ce  to  be  based  on 
fac to rs  o ther than  th o se  used  in co m p u tin g  the stan d ard - 
ran g e  sen tence . P e titio n e r 's  sen ten ce  is no i an a lo g o u s  to 
th o se  upheld  in McMillan v. Pennsylvania, 477 U.S. 79, 
91 L. Ed. 2d 67. 106 S. Ct. 2411, and  Williams v. New  
York, 337 U.S. 241, 93 L. Ed. 1337, 69 S. Ct. 1079, 
w hich  w ere  not g re a te r  than  w hat sta te  law  au th o rized  
b ased  [***3] on the ve rd ic t a lo n e . R eg ard le ss  o f  
w h e th e r the ju d g e 's  au tho rity  to  im p o se  the en h an ced  
sen ten ce  d ep en d s on  a ju d g e 's  fin d in g  a sp ec ified  fact, 
one  o f  several sp ec ifie d  fac ts, o r  any  ag g rav a tin g  fact, it 
rem a in s  the case  th a t the ju ry 's  v e rd ic t a lone  d o es  not 
au th o rize  trie sen tence .

(b ) T h is  C o u rt's  c o m m itm en t to  Apprendi in th is 
c o n te x t re flec ts  no t ju s t re sp ec t fo r lo n gstand ing  
p reced en t, but the n eed  to  g iv e  in te llig ib le  co n ten t to  the 
f u n d a m e n t!  co n stitu tio n a l rig h t o f  ju ry  trial.

[**410] (c ) T h is  case  is n o t abou t the
co n stitu tio n a lity  o f  d e te rm in a te  sen ten c in g , bu t on ly  
ab o u t hov it can  be im p lem en ted  in a w ay  that resp ec ts  
the Sixth Amendment. T he  F ram ers ' p a rad ig m  fo r 
c rim in a l ju s tic e  is the co m m o n -law  ideal o f  lim ited  state 
p o w er acco m p lish ed  by stric t d iv is io n  o f  au th o rity  
b e tw een  ju d g e  and  ju ry . T h a t can  be p reserved  w ithou t 
ab an d o n in g  d e te rm in a te  sen ten c in g  and  at no  sac rif ic e  o f  
fa irness  to  the d e fen d an t. H I  Wn. App. 851, 47 P.3d 149

, reversed  and  rem anded .

C O U N S E L :

Jeffrey L, Fisher argued  the cau se  fo r pe titioner.

John D. Knodell, Jr. arg u ed  the cause  for 
responden t.

Michael R. Dreeben arg u ed  the cau se  fo r the 
U n ited  S ta tes, as am icu s cu ria e , by  special leave  o f  court.

JUDGES: S calia , J ., d e liv e re d  the op in ion  o f  the C ourt, 
in w hich  S tev en s , S o u te r , T h o m as, and  G insbu rg , JJ„  
jo ined . O 'C o n n o r, J ., filed  a d issen tin g  o p in io n , [***4] 
in w h ich  B reyer, J ., jo in e d , and  in w hich  R ehnqu ist, C . 
J ., and  K ennedy , J ., jo in e d  ex cep t as to  P art IV -B . 
K ennedy , J„ filed  a  d is sen tin g  o p in ion , in w hich  B reyer, 
J., jo in e d . B reyer, J ., filed  a d issen tin g  o p in ion , in w hich 
O 'C onnor, J ., jo in e d .

OPINIONBY: S C A L IA

OPINION: [*2534] Ju s tic e  Scalia delivered  the
op in io n  o f  the C ourt.

[**LEdIIRlA] [!A] P etitio n er R alph  H o w a .d  
B lakely , Jr., p lead ed  g u ilty  to  the k id n ap in g  o f  his 
e s tran g ed  w ife . T h e  fac ts ad m itted  in his p lea , standing  
a lone , su p p o rted  a m ax im u m  sen tence  o f  53 m onths.
! u rsuan t to  sta te  law , the co u rt im p o sed  an "excep tional" 
sen ten ce  o f  9 0  m on ths a f te r  m ak ing  a  jud ic ia l 
d e te rm in a tio n  tha t he  had ac ted  w ith "delibera te  c ru e lty .” 
A pp. 40 , 49 . W e c o n s id e r  w h eth er t' is v io lated  
p e titio n e r's  Sixth Amendment righ t to  trial by ju ry .

I

P e titio n e r m arried  h is  w ife  Y olanda in 1973. He 
w as ev id en tly  a d ifficu lt m an  to  live w ith , hav ing  been 
d iag n o sed  a t v arious tim es w ith p sycho log ica l and 
persona lity  d iso rd e rs  in c lu d in g  p arano id  sch izophren ia . 
H is w ife  u ltim ate ly  filed  fo r d ivo rce . In 1998, he 
ab d u c ted  h e r from  th e ir  o rch a rd  hom e in G ran t C ounty , 
W ash ing ton , b ind ing  her w ith  d u c t tape and forcing  her 
at k n ifep o in t in to  a w o o d en  box  in the bed o f  h is p ickup  
truck . [***5] In the p ro cess , he im plo red  her to d ism iss 
the d iv o rce  su it and  re la ted  tru s t p roceed ings.

W hen the co u p le 's  13-year-o ld  son R alphy  retu rned  
hom e from  schoo l, p e titio n e r o rdered  him  to  fo llow  in 
an o th e r car, th rea ten in g  to  harm  Y olanda w ith a sho tgun  
if  he d id  no t d o  so. R a lphy  e scap ed  and so u g h t help  
w hen they  s topped  at a  g a s  sta tion , but pe titioner 
co n tin u ed  on w ith  Y o lan d a  to  a friend 's house in 
M on tana . H e w as fina lly  a rre s ted  a fte r the friend  called  
the po lice .

T h e  S ta te  c h a rg ed  p e titio n e r w ith firs t-ceg ree  
k idnap ing , Wash. Rev. Code Ann. § 9A.40.020l 1)
(2000). n l  U pon  reach in g  a p lea  ag reem en t, how ever, n  
reduced  the ch a rg e  to  seco n d -d eg ree  k idnap ing  involv ing  
dom es tic  v io len ce  an d  use o f  a  firearm , see § § 
9A.40.030( 1), 10.99.02013)(p), r.94A.!25. n2 Petitioner
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en te red  a gu ilty  p lea  [*2535] ad m ittin g  [**411] the 
e lem en ts  o f  seco n d -d eg ree  k id n ap m g  and  the dom estic- 
v io lence  and firearm  a lleg a tio n s, bu t no  o th e r  re levan t 
facts.

n l  P arts o f  W ash in g to n 's  c rim in a l code  have 
been recod ified  an d  am en d e d . W e c ite  
th roughou t the p ro v isio n s in e ffec t at the tim e o f  
sen tencing .

n2 P e titio n e r fu r th e r ag reed  to  an  add itional 
charge  o f  seco n d -d eg ree  assau lt invo lv ing  
d om estic  v io lence , Wash. Rev. Code Ann. § § 
9A .36.02l(l)(c), 10.99.020(3)(b)(2000). T he 14- 
m onth  sen ten ce  on that co u n t ran con cu rren tly  
and  is no t re lev an t here .

[***6]

[**LEdHR2] 12] [**LEdHR3] [3 1 T h e  case  then 
p roceeded  to sen tenc ing . [H N 1] In W ash in g to n , second- 
d eg ree  k idnap ing  is a c lass B fe lony . § 9A.40.030(3). 
S ta te  law  prov ides that [H N 2] "(n ]o  person  co n v ic ted  o f  
a [c lass B] felony  shall be p u n ish ed  by c o n f in e m e n t . . . 
ex ceed in g  . . a term  o f  ten y ears ."  § 9A.20.021(l)(b). 
O th e r p rov isions o f  s ta te  law . h o w ev er, fu r th e r lim it the 
range o f  sen tences a ju d g e  m ay  im pose . [H N 3] 
Washington's Sentencing Reform A ct sp ec ifie s , fo r 
p e titioner's  o ffense  o f  seco n d -d eg ree  k id n ap in g  w ith  a 
f irea rm , a "standard  range" o f  4 9  to  53 m onths. S ee  § 
9.94A.320 (se rio u sn ess level V fo r seco n d -d eg ree  
k idnap ing ); A pp. 27 (o ffen d er sco re  2 based  on § 
9.94A.360); § 9.94A.310(I), box 2 -V  (s tan d ard  range o f  
13-17 m onths); § 9.94A.3l0(3)(b) (3 6 -m o n th  firearm  
enhancem en t). n3 A ju d g e  m ay  im p o se  a  sen ten ce  above 
the standard  range if  he finds "su b stan tia l and  co m pelling  
reaso n s ju s tify in g  an ex cep tio n a l sen ten ce ."  § 
9.94A. 120(2). T he  A ct lists ag g rav a tin g  fac to rs that 
ju s tify  such  a d ep artu re , w hich  it rec ite s  to  be illu stra tive  
ra th e r than exhaustive . § 9.94A.390. N everthe less , "[a] 
reason  offered  to ju s tify  an ex cep tio n a l sen ten ce  can be 
co nsidered  only  if  it takes in to  acco u n t fac to rs o th e r than 
those  [***7] w hich  a re  used  in c o m p u tin g  the standard  
ran g e  sen tence  fo r the o ffen se ."  State  v. Gore, 143 Wn.2d 
288, 315-316, 21 P.3d 262, 277 (2001). [H N 4] W hen a 
ju d g e  im poses an ex cep tio n a l sen ten ce , he m ust set forth  
find ings o f  fact and  co n c lu s io n s  o f  law  su p p o rtin g  it. § 
9.94A.I20(3). A rev iew ing  co u rt w ill reverse  the 
sen tence  if  it finds that "u n d er a c lea rly  e rroneous 
stan d ard  there is in su ffic ien t ev id en c e  in the reco rd  to 
su p p o rt the reasons fo r im ped ing  an ex cep tio n a l 
sen tence ."  Gore, supra, at 315, 21 P.3d, at 277  (c iting  § 
9.94A.210(4)).

n3 T he  d o m es tic -v io len ce  s tipu la tion  
su b jec ted  p e titio n e r to  such  m easu res as a "n o ­
co n tac t"  o rd er, see  § 10.99.040, bu t d id  not
increase  the s tan d a rd  ran g e  o f  h is sen tence .

[**LEdHR4A] [4A ] P u rsu an t to  the plea 
ag reem en t, the S ta te  re co m m en d ed  a sen ten ce  w ith in  the 
stan d ard  rcnge o f  4 9  to  53  m on ths. A fte r hearing  
Y o la n d a s  d esc rip tio n  o f  the k id n ap in g , h ow ever, the 
ju d g e  re jec ted  th e  S ta te 's  reco m m en d a tio n  and  im posed  
an excep tio n a l sen ten ce  o f  90  m onths [***8] - 3 7
m onths beyond  the stan d ard  m ax im um . H e ju s tif ie d  the 
sen ten ce  on  the g ro u n d  that p e titio n e r had ac ted  w ith  
"de libera te  c ru e lty ,"  a s ta tu to rily  en u m era ted  g round  for 
dep a rtu re  in d o m es tic -v io len ce  cases . §
9.94A.390(2)(h)(Hi). n4

[**LEdHR4B] [4B ]

n4  T he ju d g e  found  o th e r  agg ravating  
fac to rs, bu t the C o u rt o f  A ppea ls  qu estio n ed  the ir 
va lid ity  u n d er s ta te  law  and  th e ir  independen t 
su ffic ien cy  to  su p p o rt the ex ten t o f  the d epartu re . 
See 111 Wn. App. 851, 868-870, a n d n  3. 4 7 P.3d  
149, 158-159, and n 3 (2002). It a ffirm ed  the 
sen tence  so le ly  on th e  find ing  o f  d om estic  
v io len ce  w ith  d e lib e ra te  c ru e lty . Ibid. W e 
there fo re  focus o n ly  on th a t factor.

Faced  w ith an u n ex p ec ted  increase  o f  m ore  than 
three years  in h is sen ten ce , p e titio n e r ob jec ted . T he 
ju d g e  acco rd in g ly  co n d u c te d  a  3 -day  bench hearing  
fea tu ring  tes tim ony  fron t pe titio n e r, Y o landa, R alphy, a 
po lice  o ffice r, and  m ed ical ex p erts . A fte r the hearing , he 
issued  32 find ings o f  fact, co n c lu d in g :

"T he d e fen d an t's  m o tiva tion  to  
co m m it k id n ap p in g  w as co m p lex , [***9] 
co n tr ib u ted  to  by h is m en ta l co n d itio n  and 
perso n a lity  d iso rd e rs , th e  **412] 
p ressu res o f  the d iv o rce  l i t ig i t i ' i, the 
im p end ing  trust litiga tion  trial and  anger 
o v e r  h is tro u b led  in terpersonal 
re la tio n sh ip s  w ith  h is sp o u se  and ch ild ren .
W hile  he  m isg u id ed ly  in tended  to 
fo rcefu lly  reun ite  h is [*2536] fam ily , his 
a ttem p t to  d o  so  w as su b se rv ien t to  his 
desire  to te rm in a te  law su its  and  m odify  
title  o w n ersh ip s to  h is benefit.

"T he d e fen d an t's  m eth o d s w ere  m ore 
h o m o g en eo u s than  h is m otive. He used 
s tea lth  and  su rp rise , and  took ad v an tag e  
o f  the v ic tim 's iso la tion . H e im m ediate ly  
em p lo y ed  physica l v io lence , restra ined
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the v ictim  w ith  tape, and  th rea ten ed  her 
w ith  in ju ry  and  death  to  h e rse lf  and 
o thers. H e im m ed ia te ly  co e rced  the 
victim  in to  p ro v id in g  in fo rm atio n  by the 
th rea ten ing  ap p lica tion  o f  a kn ife . H e 
vio lated  a su b s is tin g  re s tra in in g  o rder."
A pp. 48-49 .

T h e  ju d g e  ad h ered  to  h is in itia l de te rm in a tio n  o f  
d e lib e ra te  cruelty .

P e titio n er app ea led , argu ing  tha t th is sen ten c in g  
p ro ced u re  deprived  h im  o f  h is federal co n stitu tio n a l righ t 
to  have  a ju ry  d e te rm in e  beyond  a reasonab le  d o u b t all 
fac ts legally  essen tia l to  h is sen ten ce . T h e  S tate  C ou rt o f  
A ppea ls  affirm ed , 111 Wn. App. 851, 870-871, 47 P.3d 
149, 159 (2002), [***10] re ly ing  on the W ash ing ton  
S u p rem e  C ourt's  re jec tio n  o f  a s im ila r ch a llen g e  in Gore, 
supra, at 311-315, 21 P.3d, at 275-277. T he  W ash ing ton  
S u p rem e  C ourt den ied  d isc re tio n a ry  rev iew . 148 Wn. 2d  
1010, 62 P.3d 889 (2003). W e g ian ted  certio ra ri. 540 
U.S. 965, 540 U.S. 965, 157 L. Ed. 2d 309, 124 S. Ct. 
429 (2003).

II

[**LEdHR5] [5] [**LEdHR6] [6] 
[**LEdHR7A] [7A ] This case  req u ire s  us to  ap p ly  the 
ru le  w e expressed  in Apprendi v. New Jersey, 530 U.S. 
466, 490, 147 L  Ed. 2d 435, 120 S. Ct. 2348 (2000): 
[H N 5] "O ther than  the fact o f  a p rio r con v ic tio n , any  fact 
tha t increases th e  p ena lty  fo r a c rim e  beyond  the 
p rescribed  sta tu to ry  m ax im u m  m ust be subm itted  to  a 
ju ry , and proved  b eyond  a reasonab le  do u b t."  T h is  rule 
re f lec ts  tw o longstand ing  tene ts o f  co m m o n -law  crim inal 
ju r isp ru d en ce : that [H N 6] the "tru th  o f  ev e ry  accusa tion" 
ag a in s t a  defen d an t "sh o u ld  a fte rw ard s be con firm ed  by 
the unan im ous su ffrag e  o f  tw elve  o f  h is eq u a ls  and 
ne ighbou rs,"  4  W . B lackstone , C o m m en ta rie s  on .he 
L aw s o f  E ngland  343  (1769 ), and  that [H N 7] "an 
accu sa tio n  w hich lacks any  p a rticu la r fact w hich  the law  
m akes essen tia l to  the p u n ish m en t is . . .  no  accusation  
w ith in  the req u irem en t1, o f  the co m m o n  law , and it is no 
accusa tion  in reason ,"  i J. B ishop, C rim in a l P rocedure  § 
87, p 55 (2d [***11] ed . 1872). n5 T h ese  p rinc ip les  have 
been acknow ledged  by cou rts  and  trea tises  [**413] 
s ince  the earliest d ay s o f  g radua ted  sen ten c in g : w e 
co m p iled  the re lev an t au th o ritie s  in Apprendi, see 
[*2537] 530 U.S., at 476-483, 489-490, n 15, 147 L. Ed. 
2d 435, 120 S. Ct. 2348 ; id., at 501-518, 147 L  Ed. 2d 
435, 120 S. Ct. 2348 (T hom as. J., co n cu rr in g ), and need 
not repeat them  here. n6

n5 Ju s tice  B rey er c ites Ju s tice  O 'C onnor's  
Apprendi d issen t fo r the po in t th a t th is B ishop  
quo ta tion  m eans on ly  that in d ic tm en ts  m ust

ch a rg e  fac ts  that tr ig g e r  s ta tu to ry  agg ravation  o f  a
c o m m o n -law  o ffen se . Post, a t  ,159 L. Ed.
2d, at 437  (d issen tin g  o p in ion ). O f  cou rse , as he 
no tes , Ju s tice  O 'C o n n o r w as re fe rring  to  an 
en tire ly  d iffe ren t q u o ta tio n , from  Archbold's 
trea tise . S ee  530 U.S., at 526, 147 L  Ed. 2d 435, 
120 S. Ct. 2348  (c itin g  J. A rchbo ld , P lead ing  and 
E v id en ce  in C rim in a l C ases 51, 188 (15 th  ed. 
1862)). Ju s tic e  B rey e r c la im s the tw o  are
"s im ila r,"  post, a t  , 159 L  Ed. 2d, at 437, bu t
they  are  as s im ila r as cha lk  and  cheese . B ishop  
w as no t "ad d ress in g "  the "problem " o f  sta tu tes  
tha t ag g rav a te  co m m o n -law  o ffenses. Ibid. 
R ather, th e  en tire  ch ap te r o f  h is  trea tise  is 
d ev o ted  to  the po in t that "every  fac t w h ich  is 
legally  e ssen tia l to  the p u n ishm en t"  m ust be 
ch a rg ed  in the  ind ic tm en t and p roved  to  a ju ry . 1 
J. B ishop , C rim in a l P rocedu re , ch . 6, pp 50 -56  
(2d  ed . 1872). A s o n e  "exam ple" o f  this p rinc ip le  
(ap p ea rin g  severa l pages befo re  the language w e 
q u o te  in tex t above), he n o tes  a sta tu te  
ag g rav a tin g  co m m o n -law  assau lt. Id., § 82 , at 
51 -52 . B ut no w h ere  is there the s lig h te st 
in d ica tion  tha t h is g enera l p rinc ip le  w as limited to  
that ex am p le . E ven  Ju s tice  B reyer's  academ ic  
su p p o rte rs  d o  not m ake  that c la im . See B ibas, 
Ju d ic ia l F ac t-F in d in g  and S en ten ce  
E n h an cem en ts  in a W orld  o f  G u ilty  P leas, 110 
Yale L. J. 1097, 1131-1132 (2001) (conced ing  
that B ishop 's  trea tise  su p p o rts  Apprendi, w hile  
c ritic iz in g  its "n a tu ra l-law  theoriz ing"). [***12]

[**LEdHR7B] [7 B (

n 6  A s to  Ju s tic e  O 'C o n n o r’s c ritic ism  o f  the 
q u an tity  o f  h is to rica l su p p o rt fo r the Apprendi
ru le , post, a t _____, 159 L  Ed. 2d, at 425-426
(d issen tin g  o p in io n  i: It bears repeating  that the 
issue betw een  us is no t whether the C onstitu tion  
lim its S ta te s ' au th o rity  to  rec lassify  e lem en ts  as 
sen ten c in g  fac to rs  (w e all ag ree  that it does); it is 
on ly  w hich  line , ou rs  o r hers, the C onstitu tion  
draw s. C ritic ism  o f  the q u an tity  o f  ev idence  
favo ring  o u r a lte rn a tiv e  w ould  have som e fo rce  if  
it w ere  acco m p an ied  by any  ev idence  favoring  
hers. Ju s tice  O 'C o n n o r does not even  prov ide  a 
co h e ren t a lte rn a tiv e  m ean ing  for the ju ry -tr ia l 
g u aran tee , u n less  one  co n sid e rs  "w hatever the 
leg is la tu re  ch o o ses  to  leave to  the ju ry , so  long as 
it does not go  too  far" cp l.eren t. See infra, at 
 - _____ 139 L. Ed. 2d. at 415-416.
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Apprendi invo lved  a N ew  Je rse y  h a te -c rin ie  sta tu te  
tha t ith o rized  a 2 0 -y ea r sen ten ce , d e sp ite  the usual 10- 
y ea r m ax im um , if  th e  ju d g e  found  the c rim e  to  have  been 
com m itted  "w ith a pu rpose  to  in tim id a te  . . . b ecau se  o f  
race , co lo r, gender, han d icap , re lig io n , sex u a l o rien ta tio n  
o r  e thn ic ity .'"  Id., at 468-469. 147 L. Ed. 2d  435. 120 S. 
Ct. 2348  (quo ting  [* **13 ] N. J. Stat. Ann. § 2C:44- 
3(e) (W est Supp . 1999-2000)). In  Ring v. Arizona, 536 
U.S. 584, 592-593, and n 1. 153 L  Ed. 2d 556, 122 S. Ct. 
2428  (2002), w e app lied  Apprendi to  an  A rizo n a  law  that 
au th o rized  the dea th  penalty  i f  th e  ju d g e  found  one  o f  ten 
ag g rav a tin g  factors. In each  case , w e  co n c lu d ed  that the 
de fen d an t's  co n stitu tio n a l righ ts h ad  been  v io la ted  
b ecause  the ju d g e  had im posed  a  se n ten ce  g re a te r  than 
the m ax im um  he co u ld  have  im p o sed  u n d e r sta te  law  
w ith o u t the ch a llen g ed  factual fin d in g . Apprendi, supra, 
at 491-497, 147 L  Ed. 2d  435, 120 S. Ct. 2348\ Ring, 
supra, at 603-609, 153 L  Ed. 2d 556, 122 S. Ct. 2428.

[ * * L E d l lR lB ]  [ IB ]  [* * L E d H R 8 ]  [8] In this 
case , p e titio n er w as sen ten ced  to  m ore  than  th ree  years  
ab o v e  the 53 -m onth  sta tu to ry  m ax im u m  o f  the standard  
range because  he had  ac ted  w ith  "d e lib e ra te  c ru e lty ."  T he 
facts suppo rting  that find ing  w ere  n e ith e r adm itted  by 
p e titio n e r nor found  by a  ju ry . T h e  S ta te  nev e rth e le ss  
co n ten d s  that there w as no  Apprendi v io la tio n  because  
the re levan t "s ta tu tory  m ax im um " is n o t 53 m onths, but 
the 10-year m ax im um  fo r c la s s  B fe lo n ies  in § 
9A.20.021(l)(b). It o b se rv es  tha t no  excep tio n a l 
sen ten ce  m ay ex ceed  tha t lim it. S ee  § 9.94A.420. O u r 
p reced en ts  m ake  c lea r, h o w ev er, tha t [H N 8] the 
"s ta tu to ry  m ax im um " fo r Apprendi p u rp o ses is the 
m ax im um  [***14] sen ten ce  a ju d g e  m ay im pose  solely 
on the basis o f  the fac ts  reflected in the ju ty  verdii t or 
admitted by the defendant. See Ring, supra, at 602, 153 
L. Ed. 2d 556, 122 S. Ct. 2428  (" the m ax im u m  he w ou ld  
rece ive  if  pun ished  acco rd in g  to  the fac ts  re flec ted  in the 
ju ry  verd ict a lone '"  (quo tin g  Apprendi. supra, at 483, 
147 L  Ed. 2d 435, 120 S. Ct. 2348))-, Harris v. United 
States, 536 U.S. 545, 563, 153 L  Ed. 2d 524, 122 S. Ct. 
2406 (2002) (p lu ra lity  o p in io n ) (sam e); c f. Apprendi, 
supra, at 488, 147 L  Ed. 2d 435, 120 S. Ct. 2348  (fac ts 
adm itted  by the d e fen d an t). In o the . w ords, [H N 9] the 
re lev an t "s ta tu to ry  m ax im um " is not the m ax im um  
sen tence  a ju d g e  [* * 4 1 4 ] m ay  im p o se  a fte r  find ing  
add itiona l facts, bu t the m ax im u m  he m ay  im pose  
without any add itional find ings. W hen  a ju d g e  in flic ts  
pun ishm en t that the ju ry 's  verd ict a lo n e  d o e s  not a llow , 
the ju ry  luo  not found  all the facts "w h ich  the law  m akes 
e ssen tia l to the p u n ish m en t,' B ishop , supra, § 87, at 55, 
and the ju d g e  exceed s h is p ro p er au th o rity .

[ * * L E d H R IC ]  [1C ] T h e  ju d g e  in th is case  cou ld  
not h av e  im posed the ex cep tio n a l 9 0 -m o n th  sen ten ce  
so le ly  on the basis o f  th e  facts ad m itted  in the gu ilty  
p lea. T h o se  facts a lo n e  w ere in su ffic ien t b ecau se , as the

W ash ing ton  S u p rem e C o u rt has ex p la in ed , "[a] reason 
o ffe red  to  ju s tify  an ex c e p tio n a l [* * * 1 5 ] sen tence  can  be 
con sid e red  o n ly  if it tak es in to  acco u n t fac to rs o th e r than 
those  w hich  are  used  in c o m p u tin g  the standard  range 
sen tence  fo r the o ffen se ,"  [* 2 5 3 8 ] Gore. 143 Wn.2d, r t  
315-316, 21 P.3d, at 277 , w h ich  in th is case  inc luded  tl.? 
e lem en ts  o f  seco n d -d eg ree  k id n ap in g  and  the use o f  a 
firearm , see  § § 9.94A.320, 9.94A.310(3)(b). n7  H ad the 
ju d g e  im p o sed  the 9 0 -m o n th  s e n te n c e  so le ly  on the basis 
o f  the p lea , he  w o u ld  h av e  been  reversed . See § 
9.94A.210(4). T h e  "m ax im u m  sen tence"  is no  m ore  10 
years here  than  it w as 2 0  y ea rs  in  Apprendi (because  that 
is w h a t the ju d g e  co u ld  have  im p o sed  upon find ing  a 
hate  c rim e ) o r  dea th  in Ring (b ecau se  tha t is w hat the 
ju d g e  co u ld  have  im p o sed  upon  fin d in g  an aggravato r),

n7 T he  S ta te  d o e s  not co n ten d  that the 
d o m es tic -v io len ce  s tip u la tio n  a lone  suppo rts the 
d ep artu re . T h a t the [H N 1 0 ] s ta tu te  lists d om estic  
v io len ce  as g ro u n d s  fo r dep a rtu re  o n ly  w hen 
c o m b in ed  w ith  so m e  o th e r  ag g rav a tin g  fac to r 
su g g es ts  it co u ld  not. See § §
9.94A.390(2)(h)(i)-(iii).

T he [* **16 ] S ta le  d e fe n d s  the sen ten ce  by d raw ing  
an an a lo g y  to  those  w e  upheld  in McMillan v. 
Pennsylvania, 477 U.S. 79, 91 L  Ed. 2d 67, 106 S. Ct. 
2411 (1986), and  Williams v. New York, 337 U.S. 241, 93 
L. Ed. 1337, 69 S. Ct. 1079 (1949). N e ith e r case  is on 
po in t. McMillan invo lved  a sen ten c in g  sch em e that 
im posed  a s ta tu to ry  minimum  if  a  ju d g e  found  a 
p a rticu la r fact. 477 U.S., at 81, 91 L  Ed. 2d 67. 106 S. 
Ct. 2411. W e sp ec ific a lly  n o ted  that the sta tu te  "does not 
au th o rize  a sen ten ce  in e x cess  o f  that o th e rw ise  allow ed  
fo r [the u n d erly in g ] o ffen se ."  Id., at 82, 91 L  Ed. 2d 67, 
106 S. Ct. 2411 ; cf. Harris, supra, at 567, 153 L  Ed. 2d 
524, 122 S. Ct. 2406. Williams invo lved  an
in d e te rm in a te -sen ten c in g  reg im e  that a llo w ed  a ju d g e  
(bu t d id  not com pel h im ) to  re ly  on  fac ts ou tside  the trial 
record  in d< c rm in in g  w h e th e r to  sen tence  a defen d an t to 
death . 337 U.S.. at 242-243, and n 2, 93 L. Ed. 1337, 69 
S. Ct. 1079. T h e  ju d g e  c o u ld  have  "sen tenced  [the 
de fen d an t] to  dea th  g iv in g  no  reason  at all." Id., at 252, 
93 L. Ed. 1337, 69 S. Ct. 1079. T hus, n e ith e r case  
invo lved  a sen ten ce  g rea te r than w hat s ta te  law  
au th o rized  on  the basis o f  the v e rd ic t a lone .

[* * L E d llR 9 A ]  [9A ] Fin. Ily, the S ta te  tries to 
d is tin g u ish  Apprendi and  Ring by p o in ting  out that the 
en u m era ted  g ro u n d s fo r d ep a rtu re  in its reg im e are 
illu s tra tiv e  [***17 ] ra th e r than  ex haustive . T h is 
d is tin c tio n  is m m ateria l. W h e th e r the ju d g e 's  au tho rity  
to  im pose  an en h an ced  sen ten ce  d ep en d s on find ing  a 
sp ec ified  fact (as in Apprendi), o n e  o f  severa l specified
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fac ts  (as in Ring), o r  any a g g ra v a tin g  fact (u j here), it 
rem a in s the case  th a t the ju ry 's  v e rd ic t a lo n e  does not 
au th o rize  the sen ten ce . T he ju d g e  [* * 4 1 5 ] a cq u ires  that 
au tho rity  on ly  upon fin d in g  som e ad d itio n a l fact. n8

[* * L E d H R 9 B ] [9B ]

n8 N o r d o es it m a tte r  tha t the ju d g e  m ust, 
a fter f ind ing  ag g rav a tin g  fac ts , m ake a ju d g m en t 
that they  p resen t a co m p e llin g  g ro u n d  for 
d epartu re . H e can n o t m ake  th a t ju d g m e n t w ithou t 
find ing  som e fac ts to  su p p o r t it b eyond  the bare 
e lem en ts  o f  the o ffen se . W h e th e r th e  ju d ic ia lly  
d e te rm in ed  fac ts  require a  sen ten ce  en h ancem en t 
o r  m erely  allow  it, th e  ve rd ic t a lo n e  does not 
au tho rize  the sen tence .

[* * L E d K R lD ]  [ID ] [* L E d H R lO A ] [10A ] 
B ecause  the S ta te 's  sen ten c in g  p ro c e d u re  d id  no t com ply  
w ith  the Sixth Amendment, p e titio n e r 's  sen ten ce  is 
inva lid . n9

[* * L F d H R 1 0 B ] [10B ]

n9 T h e  U nited  S ta te s , as amicus curiae, 
urges us to affirm . It n o te s  d iffe ren ces  betw een  
W ash ing ton 's  sen ten c in g  reg im e  and  the Federa l 
S en tenc ing  G u id e lin e s  bu t q u es tio n s  w hether 
those d iffe ren ces  are  co n s titu tio n a lly  s ig n ifican t. 
See B rie f fo r U n ited  S ta te s  a s  Amicus Curiae 25- 
30. T he F ederal G u id e lin es  a re  not befo re  us, and 
w e ex p ress  no  op in ion  on  them .

[***18]

III

[ * * L E d l lR lE ]  | IE ] O u r c o m m itm en t to  Apprendi 
in th is  co n tex t re flec ts  no t ju s t re sp ec t fo r longstand ing  
p receden t, but the need  to  g ive  in te llig ib le  co n ten t to  the 
r igh t o f  ju ry  tria l. T h a t righ t is no  m ere p rocedura l 
fo rm ality , but a fu n d am en ta l re se rv a tio n  o f  [*2539] 
p o w er in ou r co n stitu tio n a l s tru c tu re . Ju s t as su ffrage  
ensu res the peo p le 's  u ltim ate  c o n tro l in the leg isla tive  
and  ex ecu tiv e  b ranches , ju ry  trial is m ean t to  en su re  the ir 
co n tro l in the ju d ic ia ry . See L e tte r  X V  by the Federal 
F arm er (Jan. 18, 1788), rep rin ted  in 2 T he C om ple te  
A n ti-F edera lis t 315 , 32 0  (H . S to rin g  ed. 1981) 
(d escrib in g  the ju ry  as "secu rfin g ] to  the peo p le  at large, 
th e ir  ju s t and rig h tfu l c o n tro u l in the ju d ic ia l 
d epartm en t"); John  A dam s, D iary  E n try  (Feb . 12, 1771), 
rep rin ted  in 2 W orks o f  John  A d am s 252 , 253 (C . A dam  
ed. 1850) (" [T ]he  co m m o n  p eo p le , shou ld  have  as 
co m p le te  a con tro l . . .  in ev e ry  ju d g m e n t o f  a c o u rt o f  
ju d ic a tu re "  as in the leg is la tu re ): L e tte r  from  T hom as

Je ffe rso n  to  the A bbe A m o u x  (Ju ly  1 89), reprinted
in 15 P apers o f  T h o m as Je ffe rso n  282 , 283 (J. Boyd ed. 
1958) ("W ere  I ca lled  upon  to  d ec id e  w h eth er the people 
had best be om itted  in the L eg isla tiv e  o r  Jud iciary  
dep artm en t, I w ou ld  say  it [* **19 ] is be tte r to  leave 
them  o u t o f  th e  L e g is la tiv e '); Jones v. United States, 526 
U.S. 227, 244-248, 143 L  Ed. 2d 311. 119 S. Ct. 1215
(1999). Apprendi ca rr ie s  ou t th is  design  by ensu ring  that 
the ju d g e 's  au th o rity  to  sen ten ce  d e riv es  w ho lly  from  the 
ju ry 's  verd ic t. W ithou t that res tric tio n , the ju ry  w ould 
no t ex e rc ise  the con tro l tha t the F ram ers in tended .

T h o se  w ho  w ou ld  re jec t Apprendi a re  resigned  to 
one o f  tw o  a lte rn a tiv es . T he  firs t is that the ju ry  need 
on ly  find  w h a tev e r fac ts  the leg is la tu re  ch o o ses  to  label 
e lem en ts  o f  the crim e , and  tha t those  it labels sen tencing  
f a c to r s - n o  m a tte r  how  m uch they  m ay in crease  the 
p u n is h m e n t-m a y  be fo u n d  by the ju d g e . T h is  w ould 
m ean, fo r exam p le , th a t a  ju d g e  co u ld  sen tence  a m an for 
co m m ittin g  m u rd er ev en  if  the ju ry  co n v ic ted  h im  only  
o f  illegally  p o ssessin g  the firearm  used  to  com m it i t - o r  
o f  m aking  an illegal lane ch an g e  w hile  flee ing  the death  
scene . N ot even  A pprendis c ritic s  w ou ld  advocate  this 
ab su rd  resu lt. C f. 530 U.S., at 552-553, 147 L  Ed. 2d  
435, 120 S. Ct. 2348  , O 'C o n n o r, J ., d issen tin g ). T he  ju ry  
cou ld  no t function  a s  c ircu itb reak e r in the S tate 's 
m ach inery  o f  ju s tic e  if  it w ere  re legated  to m aking a 
de te rm in a tio n  th a t the d e fen d an t at som e [***20] poin t 
d id  so m eth in g  w rong , a m ere p re lim in ary  to a jud ic ia l 
inqu isition  in to  the facts o f  th e  [* *416 ] crim e the S tate 
actually  seeks to  pun ish . nIO

n 10 Ju s tice  O 'C o n n o r b elieves that a "built-in 
po litica l ch eck "  w ill p reven t law m akers from  
m an ip u la tin g  o ffen se  e lem en ts  in th is fashion.
Rost, at _____, 159 L  Ed. 2d, at 425. But the
m any  im m ed ia 'e  p rac tica l ad v an tag es o f  jud ic ia l
fac tfind ing , see post, a t  - _____, 159 L  Ed.
2d, at 422-423, su g g es t that po litical forces 
w o u ll ,  if  an y th in g , pu ll in the opposite  d irection . 
In any  case , the F ram ers ' d ec is io n  to  en trench  the 

ju ry -tr ia l righ t in the C o n stitu tio n  show s that they 
d id  not trust g o v e rn m en t to  m ake political 
d ec is io n s  in th is area .

T he second  a lte rn a tiv e  is that leg isla tu res may 
estab lish  legally  essen tia l sen ten c in g  factors within 
l im its - lim its c ro ssed  w hen , perhaps , the sen tencing  
fac to r is a "tail w hich w ags the do g  o f  the substan tive 
o ffense ."  McMillan, 477 U.S., at 88. 91 L  Ed. 2d 67. 106 
S. Ct. 2411. W hat th is m ean s in opera tion  is that the law 
m ust no t go  too f a r - it m ust no t exceed  the jud ic ia l 
e stim ation  [***21] o f  the p ro p e r ro le  o f  the ju d g e .
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T h e  su b jec tiv ity  o f  th is  s tan d a rd  is obv ious. 
P e titio n e r argued  b e low  tha t seco n d -d eg ree  k id n ap in g  
w ith  de lib e ra te  c ru e lty  w as e ssen tia lly  the sam e as first- 
d eg ree  k idnap ing , th e  very  ch a rg e  he had  av o id ed  by 
p lead in g  to  a le s se r o ffen se . T h e  c o u rt co n ced ed  this 
m ig h t be so  but he ld  it irre lev an t. S ee  111 Wn. App. , at 
869, 47 P.3d, at 158. n i l  P e titio n e r 's  9 0 -m o n th  sen ten ce  
[*2540] exceeded  the 5 3 -m o n th  s tan d a rd  m ax im um  by 
a lm o st 70% ; the W a sh in g to n  S u p re m e  C ourt in o th e r 
c a se s  has upheld  ex cep tio n a l se n te n c e s  15 tim es the 
s tan d a rd  m ax im um . S ee  State  v. Oxborrow, 106 Wn.2d 
525, 528, 533, 723 P.2d 1123, 1125, 1128 (1986) (15- 
y e a r excep tiona l sen ten ce ; 1-year s tan d a rd  m ax im um  
sen ten ce ); State v. Branch, 129 Wn.2d 635, 650, 919 
P.2d 1228, 1235 (1996) (4 -y ea r ex cep tio n a l sen tence ; 3- 
m on th  standard  m ax im u m  sen ten ce ). D id  the co u rt go  
too fa r  in any o f  these  ca se s?  T h e re  is no an sw er that 
legal ana ly s is  can  p ro v id e . W ith  too fa r  as the y ard s tick , 
it is a lw ays p oss ib le  to  d isag ree  w ith  such  ju d g m e n ts  and 
n ev e r to refu te  them .

n i l  A n o th e r  e x a m p le  o f  co n v ers io n  from  
separa te  c rim e  to  se n te n c e  en h an cem en t that 
Ju s tice  O 'C o n n o r e v id e n tly  d o es no t co n sid e r 
go ing  "too  far" is th e  o b stru c tio n -o f- ju s tic e
en h an cem en t, see  post, a t  - _____, 159 L  Ed.
2d, at 423. W hy  p e rju ry  d u rin g  tria l shou ld  be 
g rounds fo r a ju d ic ia l  sen ten ce  e n h an cem en t on 
the un d erly in g  o ffen se , ra th e r than  an en tire ly  
separa te  o ffen se  to  be fo u n d  by a ju ry  beyond  a 
reasonab le  d o u b t (a s  it has been  fo r cen tu ries , see 
4 W . B lack sto n e , C o m m en ta rie s  on  the L aw s o f  
E ngland  13 6 - 138  (1 7 6 9 )), is unclear.

[* **22 ]

W h ethe r the Sixth Amendment in co rp o ra tes  th is 
m an ip u lab le  standard  ra th e r than  A pprendfs  b righ t-line  
ru le  d epends on th e  p lau s ib ility  o f  the c la im  that the 
F ram ers w ould  h av e  left d e fin itio n  o f  the scope  o f  ju ry  
p o w er up to ju d g e s ' in tu itiv e  sen se  o f  how  fa r is too far. 
W e th ink  that c la im  no t p lausib le  a t a ll, because  the very 
reason  the F ram ers pu t a ju ry -tr ia l g u a ran tee  in the 
C o n stitu tio n  is th a t they  w ere  u n w illin g  to  trust 
g o v e rn m en t to m ark  o u t the ro le  o f  th e  ju ry .

IV

[ * * L E d H R l l ]  [ I I ]  By rev e rs in g  the ju d g m en . 
be low , w e are not, a s  the S ta te  w o u ld  h ave  it, "find [ing] 
d e te rm in a te  sen ten c in g  sch em es u n co n stitu tio n a l."  B rie f 
for R esponden t 34 . T h is  c ase  is no t ab o u t w h eth er 
d e te rm in a te  sen ten c in g  is co n s titu tio n a l, on ly  abou t how  
it can  be im p lem en ted  in a w ay  tha t re sp ec ts  the Sixth 
Amendment. S evera l p o lic ie s  p ro m p ted  W ash ing ton 's  
ad o p tio n  o f  d e te rm in a te  sen ten c in g , inc lud ing

p ro p o rtiona lity  to  the g rav ity  o f  the o ffense  and parity  
am o n g  d e fen d an ts . S ee  Wash. Rev. Code Ann. § 
9.94A.010 [**417] (2 0 0 0 ). N o th in g  w e have said
im pugns those  sa lu ta ry  o b jec tiv es .

[**LEdHR12] [12] [**LEdHR13] [13] Justice  
O 'C o n n o r a rg u es  tha t, b ecau se  de te rm in a te  sen tencing  
schem es in v o lv in g  ju d ic ia l fac tfin d in g  en ta il less jud ic ia l 
d isc re tion  [***23] than  in d e te rm in a te  schem es, the 
co n stitu tio n a lity  o f  the  la tte r  im p lie s  the constitu tiona lity
o f  the fo rm er. Post, a t  - _____, 159 L  Ed. 2d, at
420-426. T h is  a rg u m en t is flaw ed  on  a  nu m b er o f  levels. 
F i r s , [H N  11 ] the Sixth Amendment by  its term s is not a 
lim itation  on  ju d ic ia l p ow er, bu t a reservation  o f  ju ry  
pow er. It lim its ju d ic ia l p o w e r o n ly  to  the ex ten t that the 
c la im ed  ju d ic ia l p o w er in frin g es  on the p rov ince  o f  the 
ju ry . In d e te rm in a te  sen ten c in g  d o es  no t do  so . It 
in creases ju d ic ia l d isc re tio n , to  be su re , bu t not at the 
expense  o f  the ju ry 's  trad itio n a l function  o f  Finding the 
fac ts e ssen tia l to  law fu l im p o sitio n  o f  the penalty . O f 
co u rse  in d e te rm ina te  sch em es  involve ju d ic ia l 
fac tfind ing , in tha t a ju d g e  (like  a paro le  board) m ay 
im plic itly  ru le  on those  fac ts  he  d eem s im portan t to  the 
exerc ise  o f  h is sen ten c in g  d isc re tio n . But the facts do  
not perta in  to  w h eth er the d e fe n d a n t has a legal right to a 
lesse r s e n te n c e -a n d  that m ak es  all the  d iffe rence  inso far 
as ju d ic ia l im p in g em en t upon  the trad itional role o f  the 
ju ry  is co n cern ed . In a sy s tem  that say s  the ju d g e  m ay 
pun ish  bu rg la ry  w ith 10 to  4 0  y ears , every  burg lar know s 
he is risk ing  4 0  y ea rs  in ja i l .  In a sy s tem  that pun ishes 
bu rg la ry  w ith  a [* **24 ] 10 -year sen tence , w ith an o th e r 
30  added  fo r use o f  a  g un , th e  b u rg la r w ho en ters a hom e 
unarm ed  is entitled  to  no  m ore  than  a 10-year s e n te n c e -  
and by reason  o f  the Sixth Amendment the facts bearing  
upon that en titlem en t m ust be  found  by a ju ry .

[*2541] B ut even  a ssu m in g  tha t restrain t o f  jud ic ia l 
p o w er u n re la ted  to  the ju ry 's  ro le  is a Sixth Amendment 
o b jec tiv e , it is fa r from  c lea r tha t Apprendi d isse rves that 
goa l. D ete rm ina te  ju d ic ia l-fa c tf in d in g  schem es en tail 
less ju d ic ia l p o w er than  in d e te rm in a te  schem es, but m ore 
ju d ic ia l p o w er than  d e te rm in a te  yw ry-factfinding 
schem es. W h e th e r Apprendi in c reases ju d ic ia l pow er 
overa ll d ep en d s  on w h a t S ta tes  w ith  d e te rm in a te  ju d ic ia l- 
fac tfind ing  sch em es w ou ld  d o , g iven  the cho ice  betw een 
the tw o  a lte rn a tiv es . Ju s tic e  O 'C o n n o r sim ply  assum es 
that the net e ffec t w ill fa v o r  ju d g e s , but sh e  has no 
em p irica l b asis  fo r tha t p red ic tio n . Indeed, w hat 
ev id en ce  w e have p o in ts  ex ac tly  the o th e r w ay: W hen the 
K ansas S u p rem e C o u rt found  Apprendi in firm ities in that 
S ta te 's  d e te rm in a te -sen ten c in g  reg im e in State v. Gould, 
271 Kan. 394, 404-414, 23 P.3d 801, 809-814 (2001), 
the leg is la tu re  re sponded  no t by rees tab lish in g  [***25] 
inde te rm ina te  sen ten c in g  bu t by app ly ing  Apprendi's 
requ irem en ts  to  its cu rren t reg im e. See A ct o f  M ay 29, 
2002 , ch . 170, 2002  K an. S ess . L aw s pp 1018-1023
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(codified at Kan. S la t. Ann. § 21 -47 18  (2003 Cum .
Supp.)); Brief for K ansas A ppellate D efender O ffice as 
A m icus  C uriae  3-7. The result w as less, not more, 
jud ic ia l power.

[**LEdHR14] (14] [**LEdHR15] (15]
[**LEdHR16A] (16A] Justice B reyer argues that 
A p p re n d i works to  the detrim ent o f  crim inal defendants 
who plead guilty by depriving them  o f  the opportunity to
argue sentencing factors to  a ju d g e . P ost, a t  - ____ ,
159 L  Ed. 2d, a t 431. But nothing prevents a defendant 
from  waiving his A p p re n d i rights. [HN12] W hen a 
defendant pleads guilty, the State is free to seek judicial 
sentence enhancem ents so long as the defendant [**418] 
either stipulates to the relevant facts o r consents to 
judicial factfinding. See A pp ren d i, 5 3 0  U.S., a t 488, 147  
L  Ed. 2d  435, 120 S. C t. 2348', D u nca n  v. Lou is iana , 391  
U.S. 145, 158, 20 L  Ed. 2 d  491, 8 8  S. Ct. 1444 (1968). 
If appropriate waivers are procured. States m ay continue 
to offer judicial factfinding as a m atter o f  course to all 
defendants who plead guilty. Even a defendant who 
stands trial may consent to ju d ic ia l factfinding as to 
sentence enhancem ents, which m ay well be in his 
interest if relevant (***26] ev idence would prejudice 
him  at trial. We do not understand how A p p re n d i can 
possibly work to the detrim ent o f  those who are free, if 
they think its costs outw eigh its benefits, to render it 
inapplicable, n 12

[**LEdHR16B] | I 6 B |

ii 12 Justice Breyer responds that States are 
not re q u ire d  to  give defendants the option o f 
waiving ju ry  trial on som e elem ents but not
others. Post, a t  - _____, 159 L. Ed. 2d, a t
433-434. T rue enough. But why would the 
States that he .isserts we are coercing into hard- 
heartcdness-that is. States that w a n t judge- 
pronounced determ inate sentencing to be the 
norm but we won't let them —w ant to prevent a 
defendant from  choos ing  that regim e? Justice 
Breyer claim s this alternative may prove "too 
expensive and unw ieldy for States to provide,"
post, a t  , 159 L  Ed. 2d, a t 434. but there is
no obvious reason w hy forcing defendants to 
choose between contesting all elem ents o f  his 
hypothetical 17-elem ent robbery  crim e and 
contesting none o f  them  is less expensive than 
also giving them  the third option o f  pleading 
guilty to some elem ents and subm itting  the rest to 
judicial factfinding. Justice Breyer's argum ent 
rests entirely on a speculative prediction about 
the num ber o f  defendants likely to choose the 
first (rather than the second) option if denied the 
third.

[***27]

Nor do  we see any m erit to Justice Breyer's 
contention that A p p re n d i is unfair to crim inal defendants 
because, if  S tates respond by enacting "17-elem ent 
robbery crim e[s]," prosecutors will have more elem ents
w ith which to bargain. Post, a t  - ___ , _____ , 159
L  Ed. 2d, a t 431, 43 4  (citing Bibas, Judicial Fact- 
F inding and S entence Enhancem ents in a W orld o f 
G uilty  Pleas, 110 Yale L  J. 1097 (2001)). Bargaining 
already exists w ith regard to sentencing factors because 
defendants can e ither stipulate o r contest the facts that 
m ake them applicable. If  there is any difference between 
[*2542] bargaining over sentencing factors and 
bargaining over elem ents, the latter probably favors the 
defendant. Every new  elem ent that a prosecutor can 
threr an to charge is also  an elem ent that a defendant can 
threaten to contest at trial and make the prosecutor prove 
beyond a reasonable doubt. M oreover, given the 
spraw ling scope o f  m ost crim inal codes, and the power 
to affect sentences by m aking (even nonbinding) 
sentencing recom m endations, there is already no 
shortage o f  in  te rro re m  tools at prosecutors' disposal. 
See King & Klein, A p p re n d i and Plea Bargaining, 54  
Stan. L  Rev. 295, 296 (2 0 0 1 )  ("Every prosecutorial 
[***28] bargaining chip  m entioned by Professor Bibas 
existed prt -A p p re n d i exactly  as it does p o s l-A p p re n d i").

A ny evaluation  o f  A pp re n d i's  "fairness" to  crim inal 
defendants m ust com pare it with the regim e it replaced, 
in w hich a defendant, w ith no warning in either his 
indictm ent or plea, w ould routinely see his maxim um  
potential sentence balloon from as little as five years to 
as m uch as life im prisonm ent, see 21 U.S.C. § § 
8 4 1 (h )(1 )(A ), (D ), \21  U S C S §  § 8 4 1 (b )(1 )(A ), (D ) ]  n l3  
based not on facts proved to his peers beyond a [**419] 
reasonable doubt, but on facts extracted after trial from a 
report com piled by a probation o fficer who the judge 
thinks m ore likely got it right than got it wrong. We can 
conceive o f  no m easure o f  fairness that would find more 
fault in the u tterly  speculative bargaining effects Justice 
Breyer identifies than in the regim e he cham pions. 
Suffice it to say that, if  such a m easure exists, it is not the 
one the Fram ers left us with.

n 13 T o be sure, Justice Breyer and the other 
d issenters would forbid those increases o f  
sentence that violate the constitutional principle 
that tail shall not w ag dog. The source o f  this 
principle is en tirely  unclear. Its precise effect, if 
precise effect it has, is presum ably to require that 
the ratio o f  sentencing-factor add-on to basic 
crim inal sentence be no greater than the ratio o f 
caudal vertebrae to body in the breed o f  canine


