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Pennsylvania School o f  N ursing , was funded  by the A gency for H ealth 
C are Research and Q uality . R esearchers exam ined  logbooks kept by 
393 registered nurses around the country w ho  w orked full-tim e in 
hospitals. D ata co llected  on  5,317 w ork shifts revealed that in nearly  40 
percen t o f  the cases, nurses w orked at least 12.5 consecutive hours. 
M ore than 25 percent o f  the  participants in  the study reported w orking 
m andatory  overtim e at least once during a one-m onth  period.

A ccord ing  to a 2001 A N A  health  and safety  survey, 67 percent o f  
respondents reported  w ork ing  som e form  o f  m andatory  o r unplanned 
overtim e every m onth. The A N A  has long w arned that m andatory 
overtim e is dangerous for pa tien ts and nurses, and that the practice  has 
been driving nurses aw ay from  the profession, thus exacerbating an 
em erging nursing shortage that is expected to  w orsen dram atically  over 
the next 10 years.

"Poor w orking conditions are a m ajor contribu tor to the nursing 
shortage," said B lakeney. "A s this study show s, nurses are consistently  
w orking long and unpredictab le  hours, o ften  caring for a large num ber 
o f  critically  ill patients. To im prove the quality  o f  care and patien t 
safety, we m ust value nurses' contributions m ore and m ake a greater 
investm ent in nursing," she said.

To counter staffing insuffic iencies that are already occurring, m any 
health  care facilities across the nation have increasingly  im posed 
m andatory overtim e as a com m on practice.

Typically , an em ployer m ay insist that a nurse work an ext-a shift (or 
m ore) o r fa ;e d ism issal for insubordination, as well as being reported to 
the stale board o f  nursing for patient abandonm ent, a charge that could 
lead to a lo s o f  license for the nurse. At the sam e tim e, ethical nursing 
practice prohibits nurses from  engaging in behavior that the) know  
could harm  patients, thus leading to a d ilem m a for m any nurses.

The Safe N ursing and Patient C are A ct w ould prohibit health care 
facilities from forcing exhausted  nurses to w ork extra shifts, an unsafe 
p ractice  that puts both pa tien ts  and nurses at risk.

The Safe N ursing and Patient C are A ct w ould:

•  Prohibit health care facilities that receive M edicare funding from 
requiring a reg istered  nurse (R N ) or licensed practical nurse 
(LPN ) to w ork beyond an  agrced-to, predeterm ined, regularly  
scheduled shift.

In no instance could a nurse  be required to work m ore than 12 
hours in a 24-hour period  or for m ore than 80 hours in a tw o- 
week period - a p rovision  that w ould prevent an institution from  
altering shift schedules in a w ay that w ould underm ine the law.
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•  Include nondiscrim ination  pro tections fo r nurses who refuse 
overtim e and  for nurses who provide inform ation  and/or 
cooperate  w ith  investigations about the  use o f  overtim e.

• Include an  exception in the case o f  a declared national, state  or 
local em ergency. Such an em ergency  w ould  be in response to  an 
unpredictab le disaster, not in response to a staffing  deficiency 
resulting  from  m anagem ent practices.

• Provide for a study by the D epartm ent o f  H ealth  and H um an 
Services on the m axim um  num ber o f  hours that m ay be w orked 
by a nurse  w ithout com prom ising patien t safety.

# # #

The American Nurses Association is the on ly fu ll- se rv ice  p ro fe ss iona l organ ization  
representing the nation's 2.7 m illion  reg is te red  nurses (RNs) through its 54 constituent 
member associations. The ANA advances the nursing p rofession by fo ste rin g  high 
standards o f  nursing practice, promoting the econom ic and genera l welfare o f  nurses 
in the workplace, p ro jecting  a positive  and re a lis t ic  view  o f  nursing, and by lobby ing  
the Congress and regu la to ry  agencies on health ca re  issues affecting nurses and  the 
pub lic .
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T IM E  A F T E R  T IM E
M a n d a t o r y  o v e r t i m e  i n  t h e  U . S .  e c o n o m y

by Lonnie Golden and Helene Jorgensen

O ver the last two d ecad es, A m erican  w orkers have been clockin g  more and m ore hours on the jo b , and 
they now work more hours than w orkers in any other industrialized country. Annual work hours are 4%  
higher than they w ere in 1980, am ounting to an extra 1 hour and 30  m inutes at w ork per w eek, on average 
(ILO  1999). The cum ulative rise in time on the jo b  is even higher, o f  course, for fam ilies. In 1998 the 
typical m iddle-incom e, m arried-couple fam ily w orked six more w eek s a year than did a sim ilar fam ily  in 
1989  (M ishel et al. 2001). W orkers are a lso  clo ck in g  more overtim e hours. A lm ost one-third o f  the 
w orkforce regularly w orks m ore than the standard 40-houi w eek; one-fifth  w ork m ore than 50  hours. 
Hourly m anufacturing w orkers, the only group tracked by governm ent statistician s, are putting in 25% 
m ore overtim e than they w ere a d ecad e ag o . 1 In virtually every  industry within the b ellw eath er m anufac­
turing sector, overtim e had reached a record by the end o f  the 1990s.

The growth in overtim e w ork, w hile helping to drive the healthy grow th in output in the U .S., has 
unhealthy social costs. It is taking its toll not only on w orkers, but on their fam ilies, com m unities, and, 
ultim ately in many ca se s, patients, custom ers, and em ployers. Fam ilies burdened by longer work hours 
are m ore likely to find it d ifficu lt to balance the con flictin g dem ands o f  work and fam ily. M ore hours 
spent at work mean less time with the fam ily, less tim e to help a ch ild  w'ith hom ew ork, less time for play, 
less tune for housew ork, and less tim e for sleep. T hese sa crifices can translate into increased risk for 
acciden ts and injuries; greater chronic fatigue, stress, and related d iseases; reduced parenting and fam ily  
tim e; and dim inished quality o f  g ood s and serv ices -  a serious public concern p ’darly in the health 
care sector. The social costs asso ciated  with the grow th in work hours and pe at overtim e are particu­
larly w orrisom e when the long hours are involuntary.
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The tenuous b alan ce betw een work, fam ily, and other non-w ork activities is thrown o ff  m ost when 
overtim e is m andatory (also  referred to as “com pulsory” or “ forced"). M andatory overtim e hours are 
those above the standard work w eek (usually 40) that the em p loyer m akes com pulsory with the threat o f  
jo b  lo ss or the threat o f  other reprisals such as dem otion or assignm ent to unattractive tasks or w ork shifts. 
G iven that overtim e can have detrim ental effects  on w orkers and their fam ilies, m andatory overtim e is a 
seriou s public p o licy  con cern , yet current law  does not address it. The F a ir  L ab o r Standards Act o f  1938 
(F L S A ), w hich regu lates overtim e, currently im poses no lim its on overtim e hours, nor does it prohibit 
d ism issal or any other sanction fo r declining overtim e work. Rather, the F L S A  m erely requires that 
payroll em p loyees (w h o are not “ exem pt” from  the overtim e requirem ents o f  the F L S A ) be paid an 
overtim e prem ium  o f  at least o n e-h alf o f  regular rate o f  pay for each hour w orked o ver 40  during a work­
w eek.

With the rise in household  w ork hours and overtim e, there is a g ro w in g  need fo r lim its on in vo l­
untary overtim e. L a b o r  L  vs such as the F L S A  need to be am ended to protect w orkers against e x c e ss iv e  
w ork hours and m andatory overtim e and to protect the pu blic from  the dan gers o f  an overburdened, 
stressed  w orkforce. E m p lo y e e s should h ave the legal right to refuse o vertim e after having w orked a 
certain  num ber o f  hours -  w ithout fear o f  jo b  loss or other sanction s. Furtherm ore, an em p loyee should 
be ask ed  to w ork b eyo n d som e leg is lated  upper lim it only during excep tio n al c ircu m stan ces such as a 
tem porary health or p u b lic  sa fe ty  em ergency. A m endm ent o f  the F L S A  can preserve the right o f  w ork­
ers to work long hours i f  they ch o o se  to do so , but ensure w orkers the right to refuse m andatory o v er­
tim e.

The need for limits on mandatory overtime
In the U nited S tates, unlike in m ost European coun tries, em ploym en t is “ at w ill."  m eaning that the 
e m p lo y er can d ism iss an e m p lo y ee  fo r any reason or fo r no reason -  excep t gender, race, age, or 
d isab ility . T hus, e m p lo y e e s  w ho refuse to w ork overtim e can lose their jo b s  or face  other reprisals such 
as dem otion or assign m en t to unattractive work or to less d esirab le  sh ift tim es such as nights or w eek ­
ends. F a c e d  with the legal threat o f  these kinds o f  san ction s, m any em p lo y e e s often w ork more hours 
than they w ould like and. in som e ca se s , w ork an extrem e num her o f  hours w ell beyond the standard 40  
a w eek.

The only disin cen tive to the unbridled use o f  overtim e by em p loyers is the F L S A  requirem ent that 
payroll em p loyees co vered  by the act be paid tim e-an d-a-h alf fo r hours w orked above 4 0  in a w eek. The 
D epartm ent o f  L a b o r estim ates that about 74 m illion w orkers w ere co vered  under the F'LSA overtim e 
provision in 2 0 0 0 .: There is evid en ce that the required overtim e pay prem ium  for these “ non-exem pt” 
w orkers is e ffe c tiv e  -  about 44%  o f  “exem pt” w orkers (i.e., m ost execu tives and supervisors, certain 
adm in istrative and professional em p loyees, and outside salespeo ple) work longer than 4 0  hours per w eek, 
com pared to only about 20% o f  non-exem pt w orkers. H ow ever, the share o f  the w orkforce exem pted 
from  the F L S A  has been grow in g sligh tly (Hamermesh 2000) o v er time, despite recent court decisions 
icaffirm in g  F L S A  co v erag e  o ver occupations such as journ alists, paralegals, som e com puter technicians



(those positions that are not highly paid or highly skilled), and most on -call position s. M oreover, business 
interests continue to push C ongress to broaden the exem ptions to include “ inside sales em p lo yees” and 
licensed funeral directors and em balm ers. T hey also  are lobbying to create a new  classificatio n  o f  “k n ow l­
ed ge w ork ers,"  such as com puter and network system s analysts and degreed c lerica l personnel, who 
w ould be exem pt from  the overtim e regu'ations (see U .S. G AO  1999: L ab o  P olicy  A ssociation  2000).

Long hours and  risks to worker and public safety and  health
L on g hours can detrim entally affeci w orkers, their co-w orkers, their fam ilies, consum ers, and the public. 
Indeed, there is eviden ce that, despite the short-term  benefits that m ake overtim e attractive to em ployers 
(Easton and Rossin 1997), it m ay i le longer term create offsettin g harm to an organization by d ecreas­
ing quality, increasing m istakes (B abbar and Aspelin 1998; Hirschman 2000), and reducing productivity 
(Shepard and Clifton 2000). A  stud> on the effects o f  overtim e work on autow orkers found that overtim e 
resulted in im paired perform ance i i attention and execu tive functions. W orkers a lso  reported feelin g more 
fatigued and depressed after w orki' • more than eight hours a day (Proctor et al. 1996). It is not surpris­
ing, then, that accident rates increase during overtim e hours (K ogi 19 9 1). F o r exam ple, researchers have 
identified overtim e as a factor contributing to safety  incidents at n uclear pow er plants (B aker et al. 1994), 
confirm ing what researchers had previously found at m anufacturing plants (Sch u ster 1985) and among 
anesthetists (G ander et al. 2000). W orkers w ho work overtim e face a greater risk o f  injury and iliness 
(A akerstedt 199 4; Duchon et al. 1994, h'osa 199 5; Smith 1996). For a typical exam p le, a Germ an study 
found that, after nine hours at w ork, the accident rate begins to rise; in the 12th hour the accident rate w as 
tw ice as high as the rate for the first nine hours (Hanecke et al. 1998). Lon g work hours also  m ultiply 
repetitive m otions and exposure to harm ful ch em icals.

Further, frequent overtim e and com pressed work schedules that produce long w orkdays can be a 
m ajor cau se  o f  the stress and chronic fatigue reported by m any w orkers, as w ell as the ensuing occupa­
tional burnout or serious health conditions (diiarks et al. 1997; Spurgeon et al. 199 7 ; M artens et al. 1999; 
Barnett ct al. 199 9 ; Sh ields 1999; Fen w ick  and Tausig 2001). S tress can result in increased blood pressure 
and card io vascu lar d iseases, which in som e cases can have fatal con seq u en ces. T h e Jap an ese, known for 
long work hours, even  have a word -  karoshi - 10 describe death from  overw ork (H ayashi et al. 1996; and 
Sokejim a and K agam im ori 1998).

In the U .S., jo b  stress is estim ated to cost industry S 150 billion per y e ar in absenteeism , health 
insurance prem ium s, dim inished productivity, com pensation claim s, and direct m edical costs (D onatelle 
and H aw kins 1989). Longer work hours can only contribute further to this drain. A study by Northwestern 
National L ife  (19 9 1), w hich investigated em ployee burnout, found that seven  out o f  10 em p loyees exp eri­
encing jo b  stress said they frequently suffered health ailm ents. Frequent m andatory overtim e w as one o f  
the leading five  factors that caused increased stress. E m p loyees w ho w orked overtim e on a regular basis 
w ere tw ice as likely (62% vs. 34% ) to report that they found their jo b s  to be highly stressful.

Overtime work and  the crowding-out o f  non-w ork-tim e activities
W hile hours spent at work have increased, work respon sibilities at hom e h ave not decreased  much.



T h erefore, w orking fam ilies m ore and more find th em selves sq u eezed  for tim e. O vertim e, and in particu 
lar forced  overtim e without advan ced notice, is a challenge to w orking fam ilies. B ein g  told at the end o f 
the w orkday to stay and finish a work assignm ent or work a secon d shift can leave w orking parents -  
e sp e c ia lly  sin gle parents -  scram bling to make arrangem ents fo i child care at the last minute. Som e 
parents can rely on other fam ily  m em bers to care for the;r children at these tim es, but o f  course not all 
parents h ave this option, and therefore must depend on child care  centers or babysitters to watch their 
children, a  co stly  option, or perhaps even have to leave children unattended or unsupervised. Further, 
overtim e w ork can interfere with after-w ork classes in which w orkers have enrolled and with com m unity 
volunteering and social activ ities that require advance planning.

O vertim e often com es at the expense o f  sleep: three in four people say they su ffer fatigue during the 
day (A tkinson 1999). A poll by the National Sleep Foundation found rampant sleep  deprivation, with one- 
third o f  respondents reporting less than seven hours o f sleep per night and 63% getting less than the eight 
hours recom m ended for superior health, perform ance, and safety. In the last five  years, adults who spend 
m ore tim e at work than sleepin g  has ju st about caught up to those w ho spend the reverse. Those who work 
sleep  signifies .itly less than those w ho do not, particularly those w h o work o ver 4 0  hours (and 3 <5% in this 
poll reported w orking 50  hours or more per w eek), and they report more sleepin ess during aw ake time 
and insom nia. Jo b-related  work ranked as the activity  least likely to be given up am ong adults who 
reported a lack o f  tim e (N ational S leep  Foundation 2001).

When w orkers cut back on sleep, their work perform ance su ffers. The National C om m ission on 
S le e p  D isorders estim ates that com panies lose up to $ 1 5 0  billion per year due to em p loyee fatigue. A 
study conducted by the A m erican Journal o f  Public Health in 1992 found that nu ses in M assachusetts 
w ho w ork variable schedules (including mandated overtim e shifts) w ere tw ice as likely to report an 
accid en t or ertor and tw o-an d-on e-h alf times as likely to report near-m iss accidents ( 'ia ssN u rse  N ews 
2000). It concluded that these conditions were associated with “ frequent lapses o f  att. ntion and increased 
reaction tim e, leading to increased error rates on perform ance o f  task s.” An A ustralian study found that 
sleep  deprivation has the sam e e ffects  as being dm nk. A s the num ber o f  hours in c 'eased  without sleep, the 
stu d y ’s testers took a longer tim e com pleting a task, m ade more m istakes, and had problem s with concen­
tration and m em orizing inform ation. A fter 17-19  hours without sleep , the testers' perform ance and 
alertn ess suffered notably, and “perform ance levels w ere low enough to be accepted in many countries as 
incom patible with safe  drivin g" (W illiam son and F ey er 2000, 6 5 3 -4 ). S leep  deprivation poses a serious 
sa fe ty  risk for w orkers not only at w ork, but also when driving hom e after a long day at work. And for 
w orkers w ho work late into the even ing, com m uting by car may be the only option, since carpools and 
public transportation are geared to w orkers on daytim e schedules.

S in ce  overtim e can have detrim ental e ffects on workers and their fam ilies, no w orker should be 
forced  to w-ork overtim e. Indeed, the public health considerations asso ciated  with long work hours suggest 
that e x c e ss iv e  overtim e hours should be legally  capped.
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Levels of overtime and trends
An an alysis o f  the num ber o f  hours usually w orked by w age and salary  em p loyees sh ow s that overtim e 
w ork is w idesp read  in m ost industries.3 In the industries o f  agriculture, m ining, m anufacturing, transporta­
tion, com m unication, and som e professional serv ices, m ore than 25%  o f  all em p loyees reported that they 
w orked m ore than 4 0  hours per w eek on a regular basis, and often con siderab ly  m ore. In fact, w orkers 
w ho clo ck ed  extra hours (both exem pt and non-exem pt w orkers) on average w orked nearly 12 hours 
m ore than the standard work w eek o f  4 0  hours in 2000 (see Table 1).

There has been a slight, gradual, yet detectable upward trend in this percentage over the last decade. 
A cco rd in g  to data from  establishm ents by the Bureau o f  Labor S tatistics (2000), average overtim e in 
m anufacturing escalated  o ver the 1990 s, from 3.3 hours to a peak o f  4 .9 . M ore than h alf o f the 20 indus­
tries within m anufacturing had increases o f  at least 1 hour o ver the 1 9 9 1-9 8  period (H etrick 2000). In 
fact, m any o f  these industries had set records for their overtim e series by early  1997. The National Study 
o f  the C hanging W orkforce (N SCW ) survey, in its sam ple o f  alm ost 3 ,0 00  individuals, found that the 
em p loyed put in six hours m ore than they are scheduled to work (G alinsky and Bond 1998 ).4

M oreover, there is evid en ce o f  substantial non-com pliance with the existing  F L S A  rules and 
regulations regarding overtim e hours and pay or exem ptions. B y  m isclassify in g  w orkers or evading 
overtim e pay rules, em p loyers presum ably have em p loyees work longer hours than i f  the em ployer 
fo llo w ed  overtim e rules regarding com putation o f hours and exem ptions. V iolations are higher in certain 
m ajor industries (see Table 2). N on-com pliance appears to be highest in the construction industry, w here 
non-exem pts dom inate the w orkforce. W hile the rate o f  com p lian ce in serv ices is high, there has been a 
dram atic d eclin e in tw o o f  the industry's com ponents -  nursing hom es and residential living facilities -  in 
the proportion o f  firm s that are in com pliance with the F L S A .5 The level o f  com pliance in nursing hom es 
dropped from  70%  to 40%  o f  su rveyed firms, and is 57% in residential living facilities. The vast m ajority 
o f  v io lation s (84%  and 92% , respectively) were n on-com pliance w ith the industry’s overtim e pay rules.
The m ost com m on vio lation s in the nursing care and residential liv in g  industries are the failure o f  em ­
ployers to pay for all the hours that an em ployee w orks and the m isclassificatio n  o f  w orkers as exem pt.6

Estim ates o f  m andatory overtime
The last attem pt to d irectly  m easure the extent o f  mandatory’ overtim e with sp ecific  survey questions in a 
n ationally representative sam ple w as the 1977 Q uality o f  E m ploym ent S u rvey (Q ES) o f  the U niversity o f 
M ichigan. T h ese estim ates can form a baseline to estim ate the current degree o f  m andatory overtim e. The 
Q ES asked w orkers w ho w orked overtim e hours w hether overtim e w as “ m ostly up to the w orker" or 
“ m ostly up to the em p loyer” and, separately , * they could refuse overtim e without som e kind o f  penalty. 
A bout 45%  responded that overtim e work w as “ m ostly up to their em p loyer” (vs. 44%  who that said it 
w as up to them ; the rest said  “ both"). About 19%  reported they w ould su ffer a penalty. About one in six 
w orkers, 16% , said  their overtim e w as both up to their em p loyer and they w ould su ffer a penalty i f  they 
refused it (Ehrenberg and Schum ann 1984); this portion represents the most con servative estim ate o f  the 
extent o f  m andatory overtim e. In the entire Q ES sam ple, from  the “ m erged" 19 7 4 -7 7  panels, 21%  o f men 
w ere subject to such m andatory overtim e work, and 35%  w orked overtim e voluntarily. Workers in blue-



TABLE 1 
Hours worked, part-time and overtime, by industry, 2000 (employed individuals at their main jobs)

Industry

Percentage Percentage
Average working working

Number ot weekly part-time more than
workers hours (less  than 3 5  h ou rs ) 40 hrs/week

Agriculture 1,862,667
Mining 495,340
Construction 7,238,868
Manufacturing - durable 11,733,130
Manufacturing - non-duraule 7,508,890
Transportation 5,729,608
Communications 1,978,388
Utilities and sanitation 1,430,693
Wholesalo trade 4,838,551
Retail Irade 20,595,385
Finance, Insurance, and Real Estate 7,685,257 
Private households 922,179

^  Business and repair services 7,898,715
Personal services 2,799,577
Entertainment and recreation services 2,269,862 
Hospitals 5,021,226
Medical services 5 ,9 6 1 ,6 7 0
Educational services 10,971,126
Social services 2,979,796
Other Service professions 5,334,002
Forestry and fisheries 98,284
Public administration 6,024,910

A ll w o rk e rs
Weighted averages across 

all industries 121,378,123

Standard deviation among industiies

Percentage 
of workers 

with variable 
weekly hours'

Average 
hours worked 

if working 
more than 40

Average no. of 
overtime hours 

if working 
more than 40

40.3
48.0
41.2
42.2
41.2
41.6 
41.9
41.3
42.2
35.3
40.4
29.7
40.3
37.3
34.2
38.7
37.0
37.3
35.7
40.0 
42.6
40.3

39.1

3 .7

15.0%
2.0
5.7
3.0
5.7 

10.6
4.7
3.1 
6.9

30.7 
9.6

42.7
11.4 
22.2
31.3
15.8
22.5
21.5
25.4
15.4 
8.4 
6.0

15.4%

11.0

25.2%
40.0 
18.9
26.0 
22.5
25.1
25.3
17.3
30.1
15.4 
20.8
8.7

22.2 
13.2
13.1
12.2
11.5 
18.0
9.6

27.4
17.6
14.4

19.4%

7.6

15.0%
9.7
9.0
4.4
5.5

10.3
4.0
4.1
5.6
8.9
5.1

18.3
6.9
8.7 
9.4
5.9
6.2
5.8
4.8 
6.7

12.0
4.0

6 .9%

3 .7

54.5
59.0
51.8
50.4
50.5
53.6
50.8
50.8
51.4
51.4
51.1
56.7
51.3 
53.6
52.4
54.3
52.0
51.9
52.0
52.4
61.8
51.1

5 1 .8

2 .9

14.5
19.0 
11.8
10.4
10.5
13.6 
10.8 
10.8
11.4
11.4
11.1
16.7
11.3 
13.6
12.4
14.3 
12.0 
11.9 
12.0
12.4 
2..8 
11.1

11.8
2 .9

h0U,S"a,e ,ho*® w,lose work week is so variable week lo week that they cannot specify its usual length. A significant portion of these workers may, on average, actually work longer than a 40-hour week.

Source: Authors' analysis of the monthly Current Population Survey of households, 2000.



$ TABLE 2
FLSA coverage and overtime compensation by

Employees 
unaer executive,
administrative, Non-exempt 

Industry professional employees

industry, FY 1996

Rate of employer 
Estimated compliance with 

percent exempt FLSA overtime 
from overtime regulations

All 31,729 74,044 39.5 90%
Private 25,495 61,899 39.9 88
Agriculture 252 12 99.4 90
Mining 95 3 17.2 92
Contract construction 736 4,584 15.1 73
Manufacturing 3,230 166 19.2 91
Transportation and public utilities 1,413 2,777 55.6 83
Wholesale trade 1,580 4,069 37.2 96
Retail trade 3,049 15,445 28.6 91
Finance, insurance, and real estate 2,706 3,493 49.4 06
Services 12,434 6,154 54.4 93

(n o t  in c lu d in g  p r iv a te  h o u s e h o ld s )
Private households 0 459 50.6 96
Public sector 6,234 12,144 37.5
Federal government 1,233 1,472 46.6
State and local government 5,002 10,672 36.1 100
Nonclassified

C o rre la tio n  c o e ff ic ie n t:

p e rc e n t  e x e m p t w ith  p e rc e n t c o m p lia n c e 0.133

Source: U.S. Department of Labor, Wage and Hour Division, 1998.

co llar  positions had a greater likelihood o f  facing m andatory overtim e, as did w orkers who had m edical or 
pension plans, w hile unionized w orkers had a low er likelihood (Idson and Robbins 1991).

M ore recent attem pts to infer the extent o f  m andatory overtim e are far from  satisfactory. G iven the 
long-term  rise in average w eekly  overtim e hours (at least in 1 lanufacturing), how ever, one might suspect 
that the incidence o f  mandatory overtim e has risen more or less com m ensurately (Sm ith 1996). A particu­
larly inform ative study by C ornell U n iversity 's Institute for W orkplace Studies (19 9 9 ) surveyed 4,278 
unionized hourly w orkers, concentrated m ainly in the Northeast and consisting o f  six industries, prim arily 
construction (craft w orkers), m anufacturing (auto w orkers), and se rv ice s  (em ergency m edical technicians; 
mail handlers; and w orkers in utilities, transportation, nursing hom es, and retail). In this sam ple, 60%  
w orked som e overtim e in the previous month, with about a third o f  these w orkers putting in 11 or more 
hours o f  overtim e per w eek. A bout a third o f the overtim e w orkers reported being com pelled by their 
em p loyer to work overtim e (a proportion the authors concluded w as surprisingly low ). W orkers em ployed 
in the transportation and em ergency health serv ices faced m ore em p loyer pressure than workers in other 
industries.

A lm ost one in five  w orkers, 18%), reported w orking more overtim e hours than they preferred. This 
am ounted to h a lf the proportion satisfied  with their number o f  overtim e hours and even less than h alf o f
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m
the proportion actu ally  w anting more overtim e. Thus, there appears to be a m aldistribution; i f  hours could 
be redistributed within all industries aw a y  from  those who w ork overtim e involuntarily and toward those 
w ho w anted m ore overtim e (presum ably to build their incom es) this w ould reduce the latter group by up 
to 40%  o f  its current size.

Involuntarily  scheduled overtim e u>>rk m ay further w orsen the n egative w ell-b ein g, safety, and 
health outcom es of overtim e per se. The Institute for W orkplace S tu dies (1 9 9 9 ) survey found that the 
proportion o f  w orkers w ho reported high levels o f  w ork/fam ily con flict ju m ped dram atically for those 
w ho put in m ore than 50  hours a w eek. In addition, respondents w ho faced  su pervisory pressure to work 
overtim e reported n egative e ffects . Fo r exam ple, 19% o f  all w orkers reported feelin g  depressed m ore than 
“ once in a w h ile,” but am ong the 8 % o f  w orkers w ho reported high lev els o f  su pervisory pressure to work 
overtim e, the percentage ju m ped up to 23% . S im ilarly, as su pervisory pressure to work overtim e in­
creased , w orkers reported sign ifican tly  higher lev e ls  o f  som atic stress, higher lev e ls o f  jo b -escap e  drink­
ing, and higher absenteeism  due to illness. Su pervisory pressure to work overtim e w as also sign ifican tly 
asso ciated  with injuries at work. A m ong the 6 6 % o f  w orkers w ho reported no supervisory pressure to 
work overtim e, 9% experien ced m ultiple injuries at work during the prior year; am ong w orkers reporting 
low . m oderate, or som e levels o f  su pervisory pressure, the share w as 14% ; for w orkers reporting high 
lev e ls o f su pervisory pressure to w ork overtim e, the share w as 16% . Yet, financial dem ands and feelings 
o f  jo b  insecurity w ere cited more frequently th^.i em p loyer pressure as the ultim ate m otivator o f  extra 
work tim e.

It is important to keep in mind that em p loyees w ho are not subject to m andatory overtim e m ay still 
end up w orking m ore overtim e hours than they w ould prefer. M any w orkers have overtim e scheduled by 
their em ployer, and “ch oose" overtim e because their base w age or salary is insufficient to support their 
fam ily ; som e m ay feel that their ch an ces for a prom otion or pay increase im prove i f  they put in extra 
hours.

Sources o f  m andatory overtime
T he need for m andatory overtim e is in part an outcom e o f  the prolonged econ om ic expansion o f  the 
1990s. L o w  unem ploym ent rates led to labor shortages in certain industries such as health care and 

telecom m unications and in occupation s such as nursing. Rather than raising w ages to attract new em p loy­
e es, em p loyers opted to h ave their current w orkforce work more hours -  even i f  it meant paying an 
overtim e prem ium . In addition, adjusting hours to the seaso n ality  o f  dem and m ay be more com m on, 
tending to intensify the use of m andatory overtim e. H alf o f  all .surveyed accounting firm s, particularly the 
larger ones, used m andatory s ta ff overtim e for this purpose (Pfau, Quint, and Huttlinger 1997). Further, 
em p loyers appear to be less w illing to invest in training o f  new  em p loyees, and instead prefer to have 
their current w orkforce put in more hours; this has been the case  in the high tech industry. Overtime 
continues to be appealing, despite its apparent longer-term  harms and risks, b ecau se em ployers can enjoy 
non-w age co st savin g s (C utler and M adrian 1998), w h ile  em p lo yees gain greater a cce ss to higher w age 
rates (B ell 2000; H ecker 1998) and m ore flex ib le  d aily  w ork sch edu les (Golden 2000, 2001).
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M andatory overtime in health care: accident risks an d  com prom ising o f  quality
O vertim e w ork is w idespread among nurses, m edical residents, and doctors, and this pattern o f  work can 
lead to situations that jeo p ard ize  the health o f patients. U n derstaffin g o f  nurses at hospitals means that 
nurses som etim es are forced to w ork a second shift after their first shift ends. High patient load and 
fatigue from  long hours can result in inadequate com pliance with procedures and less monitoring oi 
patients. A s a result, overtim e can com prom ise patients’ health or safety. M edical residents cited fatigu e as 
a cause for their serious m istakes in four out o f  10 cases (Boodm an 2001), and tw o studies linked in fec­
tion outbreaks at hospitals to overtim e work (A m ow  et al. 1982; and R ussell et al. 1983). Indeed, the 
C alifornia N urses A ssociation  reports that more nurses are refusin g to w ork in hospitals with unsafe 
conditions, in w hich they include being forced to work unplanned overtim e. The Am erican Nurses 
A ssociation  (A N A ), in a national su rvey o f  7,30 0  o f  its m em bers, found, disturbingly, that 56%  o f  nurses 
b eliev e  that the tim e they h ave availab le  for care for each patient has decreased, and 75%  feel that the 
quality o f  patient care at their ow n facility  has decreased in the last tw o years. The cited inadequate 
staffin g  as the c h ie f reason.

M andatory overtim e in health professions gen erally  is likely  high, although no reliable data regard­
ing its extent are availab le. In the Institute for W orkplace Studies (1 9 9 9 )  report, health sector w orkers 
averaged  a little over three hours o f  overtim e per w eek -  not particularly high. In a survey on m andatory 
overtim e, the journal Nursing2000 reported that 36%  said they n ever w orked mandator)' overtim e. One 
quarter o f  the respondents w orked mandatory overtim e once or tw ice a month, w hile another quarter 
w orked it once or tw ice a w eek. H ow ever, about 14%  w orked additional m andatory hours every day 
(Nursing2000). Respondents to a poll (2,125 total) adm inistered by the A m erican A ssociation o f Critical 
C are N urses in M ay-June 2000 found that 43%  o f  their m em bers’ h ospitals have a mandatory overtim e 
policy. The sam e poll found that responding m em bers attributed m andatory overtim e mainly (three- 
quarters o f  the reasons designated) to both routine short-staffing p o licies and a nursing shortage. Perhaps 
it is  no coin cid en ce that nurse’s aides w ere second only to truck drivers in the total number o f ca se s o f  
d isabling injuries and illness. And not surprisingly, the AN A  d eleg ates voted alm ost unanim ously to 
d eclare  that refusin g overtim e does not constitute patient abandonm ent, from which nurses are legally  
prohibited.

M andatory overtime provisions in collective bargaining agreem ents
G enerally, union w orkers are better protected from mandatory overtim e than are nonunion w orkers, since 
union contracts can sp ecify  upper lim its on overtim e, establish a sch em e to m ake overtim e more orderly 
or voluntary, or establish  a system  o f  com pensatory leave. In 1977, o v er one in five union m em bers had 
c o lle c tiv e  bargaining agreem ents that restricted mandatory overtim e, accordin g to the Q ES. But as many 
unions have lost m em bership, in particular those in m anufacturing and com m unication industries, w ork­
e r s ’ bargaining p ow er to obtain such contract provisions m ay h ave dim inished.7 Unions m ay find it 
increasin gly d ifficu lt to both oppose mandatory overtim e m easures in w orkplaces and negotiate better 
prem ium s fo r overtim e work. In addition, unions w hose m em bers have experienced declining w age rates 
are under pressure to preserve overtim e work as a w ay to a llo w  m em bers to prop up their ea nings.
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In recent years, several unions h ave su ccessfu lly  negotiated contract language that p laces limit': on 
m andatory overtim e or requires steps to make such arrangem ents more voluntary in nature.8 Fo r exam ple, 
in the health se rv ice s sector. Tenet Health Care and St. V incent’s H ospital in W orcester, M ass., signed an 
agreem ent with 6 00  nurses that allow ed the hosp;tal to m andate overtim e but for no m ore than for a four- 
hour period tw ice  every  three months. (The hospital has the right to assign up to tw o hours o f  mandatory 
overtim e, and the nurse can w ork an additional tw o hours if  she felt capable o f  doing so  safely.) Tenet 
m anagem ent had initially  dem anded that the nurses agree to w ork m andatory 16-hour shifts with one 
hour’s ad van ce n o tice .9 L im its to forced overtim e have been im plem ented in telecom m unications and 
other industries as w ell. The C om m unications W orkers o f  A m erica (CWA) strike at Verizon in 2000 
resulted in reduced m andatory overtim e lim its, in som e instances cutting them in half, from  15 to 7.5  
hours a w eek ; the com pany is also  now required to g iv e  at least 2.5 hours notice i f  overtim e work is 
required, and it m ust g iv e  consideration to those em p loyees requesting to be excu sed  from  overtim e.10 
N orthwest A irlin es perm its em p loyees to refuse overtim e i f  they provide reasons such as child care 
respon sibilities that cannot be altered on short notice. The A m erican Postal W orkers Union and the 
National A sso ciatio n  o f  L etter Carriers agreed with the L IS . Postal S ervice to restrict e x ce ssiv e  mandatory 
overtim e. T he agreem ent protects those m em bers w ho sign up on a list o f  “overtim e d esired ” but want to 
w ork only lim ited overtim e, plus those m em bers w ho are not on the overtim e list at a ll ."  In the m anufac­
turing sector, the U nited Steelw orkers o f  A m erica negotiated a cap  on m andatory overtim e at FM C, a 
B altim ore, M d. pesticide plant. N ew spaper Guild L ocal 35  (coverin g W ashington-Baltim ore) and the 
Bureau o f N ational A ffairs negotiated a voluntary overtim e arrangem ent in which m em bers can be 
excu sed  from  w orking com pulsory overtim e unless no other appropriate em ployee is availab le.

Policy solutions: 
legislated mandatory overtime limits, bans, and other remedies
L eg islativ e  in itiatives at both the federal and state lev e ls  w ould regulate m andatory overtim e. B ills  have 
been introduced in the 107th U .S. C ongress that w ould lim it the amount o f  forced overtim e that nurses 
and other licen sed  health care providers could work. The S a fe  Nursing and Patient C are A ct o f  2001 w as 
introduced in the Senate ( S - 1686) and House (HR 3 2 38  ). It aim s to amend the S ocial Security A ct by 
lim iting the num ber o f  m andatory overtim e hours a nurse m ay be required to work am ong providers o f  
serv ices to w hich  paym ents are made under the M edicare program  U nder the R egistered Nurses and 
Patients Protection A ct (H.R. 1289, a lso  referred to as the Lantos-M cC iovem  B ill, and a very sim ilar bill 
with different sponsors, H.R. 1902), licen sed  health care profession als could not be required to w ork more 
than eight hours in a day or 80 hours within a tw o-w eek  period, unless a written agreem ent betw een the 
em p loyer and the em p loyee sp ecifies  otherw ise. N urses asso ciation s across the country have endorsed 
such bills, arguing that it would reduce overtim e and im prove both patient safety  and quality o f  care.
W hile the latter bill refers only to registered nurses, it w ould co v e r all other licensed health care workers 
in the country (except m edical doctors). To date. H ouse leaders have taken no action on il.

T hese federal proposals as w ell as a num ber o f  sim ilar state initiatives have been important first
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Executive Summary
The most difficult challenge state and local public health agencies face in 
developing the capacity to respond to terrorist events, emerging infectious 
diseases, and other public heal.h threats and emergencies is assuring a 
qualified workforce is available to carry out these functions. If current 
workforce demographic trends are left unchecked, they will have an adverse 
affect on the capacity of state health agencies to carry out their mission; 
including responsibilities that have continued to expand since the events 
of September 11, 2001, and the ensuing anthrax attacks.

In October 2002 the Council of State Governments (CSG) and the National 
Association of State Personnel Executives (NASPE) conducted a workforce survey 
of all state agencies. The resulting report, "State Employee Worker Shortages: 
The Impending Crisis," noted that state governments could lose more than 
30 percent of their workforce to retirement, private-sector employers, and 
alternative careers by 2006. and that health agencies would be the hardest hit

The findings from the CSG/NASPE workforce survey appeared to confirm the 
anecdotal evidence and other information that was emerging about the 
pending crisis in the state public health workforce. The combination of that 
evidence and the CSG/NASPE findings were so compelling that ASTHO concluded 
a broader inquiry and analysis of state public health workforce trends were 
warranted. Consequently, in November and l member of 2003, ASTHO 
surveyed its members, the senior health offici. s of the 57 states and territories 
(and the District of Columbia), on a wide spectrum of workforce trends and 
indicators ASTHO received responses from 37 states. This report contains the 
results of the survey.

The following are key findings from the ASTHO/CSG survey:

• A rapidly aging workforce whose average age is 46 6 years

• Public health retirement rates as high as 45 percent over the next five years

• Current vacancy rates of up to 20 percent in some states

• Public health employment turnover rates of 14 percent in _ me parts 
of the country

These findings illustrate a growing public health employee shortage in a 
majority of the states that has been further exacerbated by severe state budget 
cuts during 2002 and 2003-the deepest cuts in 60 yearsl11 -which have had 
profound effects on the ability of public health agencies to fill vacant positions.

f "ore than 50 percent of the states cite the lack of qualified personnel 
or individuals willing to relocate as major barriers to preparedness *?> 
Approximately 42 percent of the current epidemiologists in state health 
agencies lack foimal academic training in epidemiology.*3! Only public health 
nurses, an occupational group that averages more than 30 years of service,*4> 
are more affected by workforce shortages than epidemiologists

State health agencies are supporting and, in some cases, implementing a variety 
of strategies to head off the workforce crisis States reported that increased 
access to advanced education, competitive pay and benefits, and flexible work 
schedules and telecommuting opportunities are the three most important 
incentives in attracting and retaining an adequate public health workforce

2 A s s o c i a t i o n  o f  S t a t e  a n d  T e r r i t o r i a l  H e a l t h  O f f i c i a l s



Introduction
The Council of State Governments (CSG) and the National Association of 
State Personnel Executives (NASPE) conducted a survey in Octobe' 2002 that 
predicted state public health departments would be the state agencies most 
likely to experience the government workforce shortage. The survey data 
captured in the report, "State Employee Worker Shortages: The Impending 
Crisis", indicated that 85 percent of the state agencies responding named 
the health field as the most affected by personnel shortages/5*

The Association of State and Territorial Health Officials (ASTHO), in 
conjunction with CSG and NASPE. conducted the National Survey on State 
Public Health Employee Worker Shortage in December 2003. This report 
reflects the survey findings provided by the State Health Officials and serves 
as a companion to the NASPE/CSG report. The new survey findings provide a 
better understanding of current public health workforce challenges and 
state health agencies' strategies for addressing the workforce crisis.

The last major review of the national public health workforce was conducted 
in 2000 by the Bureau of Health Professions in the Department of Health 
and Human Services Health Resources and Services Administration.,r' The 
Bureau's report, "Public Health Work Force Enumeration 2000, " illustrated 
the differences in responsibilities among state public health agencies, the 
variation in ways agencies enumerate their employees, the large variety of 
professional disciplines employed, and the complexity of making cross­
agency comparisons This report stated that the ratio of state public health 
workers to population had dropped from 219 per 100.000 in 1980 to 158 
per 100,000 in 2000 This landmark report did not examine the issues of 
recruitment and retention.

In the five years since the enumeration study state public health has 
entered a new era with new responsibilities. Public health has been subject 
to significant new pressures and challenges The events of 9/11 and the 
anthrax attacks brought the role and responsibility of the public health 
workforce in emergency response efforts to the fore in public under­
standing and to the attention of colleagues in emergency management 
and other first response agencies This was followed by severe state budget 
cuts during 2002 and 2003-the deepest in 60 years. Public health agencies 
did not escape the cuts.
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Public Health Workforce Shortages
Trends Impacting the Public Health Workforce

Four trends emerged from the survey of ASTHO members which confirm
the findings in the earlier report, "State Employee Worker Shortages: The
Impending Crisis":

1 A rapidly aging public health workforce 
and shrinking labor pool

2 A high percentage of the public health workforce 
is eligible for retirement eligibility.

3 Chronic shortages in professional areas such as 
public health nursing, epidemiology, laboratory 
science and environmental health.

4 High turnover rates in states.

O n e : A R a p id ly  A g in g  W o r k fo r c e

The average age of state public health employees is 46 6. according to the 
ASTHO/CSG survey. Since the largest portion of the U.S. working population is 
starting to move into retirement age. this trend toward an aging workforce 
creates new challenges for filling vacant positions in public health. By 
comparison, the State Employee Worker Shortages. The Impending Crisis" 
report revealed the average age of all state agency employees to be 44 years, 
the center of the baby boom generation s age range and the age of the U S. 
workforce.(7) According to the Social Security Administration, the average age 
of the American workforce is 40, or 15 percent younger than the state public 
health workforce.<s>
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The population of the United States is undergoing significant change. The 
nation is experiencing a significant bulge in the eligibility for retirement. The 
older population (65 and over) numbered 35.6 million in 2002, an increase of 
3.3 million or 10.2 percent since 1992 However, the number of Americans aged 
45-64, increased by 38 percent during this period.*9) Figure 3 shows the falling 
growth rate of the U.S. workforce. The baby boomer generation is aging and 
the succeeding generation of workers is significantly smaller.*1*))

Year

0 10 20 30 40 50

Percent of State Public 
Health Employees Eligible 
for Retirement

Source: ASTHO/CSG Survey

Nate: The five states with the 
highest and lowest percentages 
eacfrare shown.
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Two: High Perce.nt'gt of Workers Eligible for Retirement

The "State Employee Worker Shortages: The Impending Crisis" reported that 
state governments could lose more than 30 percent of their workforce to 
retirement, private-sector employers, and alternative careers by 2006 The rates 
for state public health agencies according to the ASTHO/CSG survey are as high 
as 45 percent (Figure 4) On average, about 24 percent of the public health 
workforce is eligible for retirement compared to 21 percent reported for all 
state employees in October 2002.*11)
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Four states from the survey show vacancy rates for public health positions of 20 
percent or higher Seventeen out of 35 states reported vacancy rates in the 11-20 
percent range. Fourteen states reported that the percentage of state health 
agency vacancies did not change or had declined in the last five years. The 
ASTHO/ CSG report shows that around 11 percent of state jobs across all state 
agencies are vacant.(,2)

Four: High Turnover Rutes

In addition, states must contend with an annual employee turnover rate that 
averaged 14 percent for the 28 slates responding to this question. The high 
turnover represents a potentially huge loss of institutional knowledge, 
leadership, and experience for state health agencies. Although in most states 
the turnover rate for public health is comparable to the turnover rate for all 
state government agency employees, hiring freezes and shortages will make 
it hard for state public health agencies to fill vacant positions.(,3) The earlier 
CSG survey documented that 27 states had enforced some type of mandatory 
hiring freeze.I14)
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Public Health Shortage Profiles by Profession
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As highlighted in Figure 7, public health professionals such as nurses, 
laboratory scientists, environmental workers, physicians, nutritionists, 
educators, and social workers comprise 45 percent of the current public 
health workforce. The rest of the workforce consists of health officials and 
administrators (3.5 percent), technicians (9 4 percent), administrative support 
personnel (12 percent), paraprofessionals (3.5 percent), and other technical and 
administrative categories.!15)

State and local health agencies are reporting the most significant worker 
shortages in the areas of nursing, environmental health, epidemiology, and 
laboratory science.!16) Figure 8 of the ASTHO/CSG survey reflects that the state 
health agency workforce shortage issue is most noticeable among public health 
nurses. Thirty out of 37 reporting states identified public health nursing as 
the field that is and will continue to be the most affected by the personnel 
shortage. Furthermore, the survey documented considerable shortages for three 
other public health disciplines including epidemiologists (15 states), laboratory 
workers (11 states) and environmental health specialists (11 states)
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0.3%

Public Health Nursing

Thirty out of 37 reporting states indicated that nursing is the occupational class 
most affected by the workforce shortage, shortages are twice that of the next 
leading class, epidemiologists (Figure 3)

The leaders of state public health nursing average more than 30 years service 
and are very close to retirement. In one state nearly 40 percent of the public 
health nursing workforce is eligible for retirement today *17)

Public health nurses comprise 11 percent of the total public health workforce 
and 25 percent of all public health professionals I10) The ASTHO/CSG survey 
shows the 37 reporting states have a total of 14,733 nurses working for 
public health agencies The number of public health nurses varies by state, 
one state reported six nurses on staff, while another reported having 2.591

The roles and responsibilities of the public health nurse can also vary by 
state They might include, for example, instructing individuals on preventive 
care, nutrition, and childcare and arranging for immunizations, blood 
pressure screening; and/or working with community leaders to promote 
health education.*19)
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Figure 8
State Public Health 
Occupational Classes 
Most Affected 
by Worker Shortage

Source: ASTHO/CSG Survey
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Health providers across the nation, public and private, are reporting serious 
deficiencies in the supply of nurses in all health care settings. According to 
national projections, by the year 2010 there will be a need for one million 
additional registered nurses in all health fields.*20) The nursing shortage in the 
private sector adds to the challenge for the public health sector, which must 
compete for a limited pool or applicants

Part of the public health nurse recruitment challenge is that young people are 
increasingly reluctant to enter public health nursing, primarily because of low 
salaries in the field (21> Unfortunately, fiscal conditions in many states do not 
permit the salary increases necessary to allow state health agencies to effectively 
compete for limited talent

Women in the past have traditionally filled the vast amount of nursing positions 
due to limited career paths However, today's women have greatly expanded 
career opportunities to choose from when selecting a career leaving behind 
significant recruiting gaps

Epidem iology

Epidemiology provides the fundamental public health functions of monitoring 
health status, diagnosing and investigating health hazards and events, and 
evaluating the effectiveness of health services

According to the ASTHO/CSG survey, at least 15 of the 37 reporting states 
have a shortage of epidemiologists (Figure 8) The U.S. General Accounting 
Office reports that barriers to recruiting and retaining epidemiologists in 
the public health field include noncompetitive salaries and a general shortage 
of professionals.*22) Approximately 42 percent of the current epidemiology 
workforce in state health departments lacks formal academic training 
in epidemiology

The shortage of epidemiologists may be partly explained by the high level of 
education required for this profession in relation to public salaries: 28 6 percent 
of epidemiologists have doctoral level training, 40 percent have master's level 
training, 18 4 percent have bachelor level training and 13 percent have various 
other types of educational qualifications.*23)
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•  Public health laboratories are often the first line of defense in protecting the
American people against diseases and other health threats. Public health 
laboratories provide diagnostic testing, disease surveillance, applied research, 
and training. The laboratory workers in state public health constitute 3.1 
percent of the total public health workforce.*24>

While several states participating in the ASTHO/CSG survey noted the shortage 
of laboratory workers, other surveys have also found shortages of laboratory 
personnel. A report by the Association of Public Health Laboratories that 
includes data as of December 2002, reveals i severe shortage of qualified 
laboratory personnel in the states.*25> Thirteen states reported no doctoral-level 
molecular scientist on staff, and 23 states reported only one. Most states agreed 
that at least two doctoral-level molecular scientists were needed on staff to 
ensure emergency readiness.

A shortage of information technology specialists can ser.ously imperil 
the ability of states to meet the national goal of timely and effective 
communication of laboratory results during an emergency. *25> Sixteen 
states reported no dedicated, full-time information technology specialist to 
manage laboratory information systems and 18 states reported only one 
person serving in this capacity.

The primary barrier to hiring adequate labc Jtory staff is the lack of trained 
personnel willing to serve in the public sector. In recognition of this. Congress 
took steps in 2003 to •* p meet the need of more public health laboratory staff 
by appropriating $146 million to improve laboratory capacities However, even 
though the supplemental funding provides for hiring of a skilled laboratory 
workforce, the needed workforce simply does not exist. Of 22 states that have

•
 not met the August 2003 deadline for preparedness benchmarks from the grant

money, 17 cited the difficulty in recruiting new staff as a major problem <27)

The Association of Public health Laboratories cautions that policy-makers 
might erroneously assume that because all of the funds have not been spent, 
states don't need the money In fact, intractable vacancy rates and the physical 
unavailability of professionals willing to work in the public sector are the core 
of the problem.*20)

Environm ental Health Professionals

The term environmental health professional covers a broad array of services 
in the public health field For the past 150 years environmental health 
services have focused on food, water and sanitation The emergence of new 
threats - such as Cryptosporidium, hantavirus, West Nile virus. SARS. and 
bio/agro-terrorism - shows the need for a strong environmental public health 
system and workforce

Eleven of the 37 reporting states in the ASTHO/CSG survey identified a shortage 
of environmental health nrofessions. There are slightly more than 20.000 
environmental health professionals and technicians in the United States.*29)
They comprise about 4 5 percent of the total public health workforce *3°)

Current challenges for recruiting and retaining existing environmental health 
workers include low pay scales at the state level, minimal advancement 
opportunities, and competition with the private sector State environmental 
programs often serve as a training ground for people to learn needed skills and 
then move into the private sector at higher salaries.

Laboratory Scientists and Technicians
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Keys to Success: State Plans to Address 
Public Health Workforce Issues
Measuring the extent of the current workforce deficit, projecting future staffing 
needs, and developing effective strategies to meet these needs present new 
challenges to State Health Officials. Given current budget constraints at the 
state level, states are experimenting with new approaches in recruitment and 
retention. Some of these strategies have been implemented, while others are 
still in the planning stage.

Workforce Recruitment and Retention
States are considering various strategies to ensure adequate staffing of public 
health agencies, including.

• Increasing pay and benefits
• Offering flexible work schedules and telecommuting opportunities
• Providing professional training
• Training future public health leaders
• Marketing public health careers at high schools and on college campuses
• Partnering with educational institutions
• Using information technology and the Internet for recruitment

The ASTHO/CSG survey identified six trends that are developing in the 
approaches to workforce recruitment and retention among the states These are 
shown in Figure 9 The CSG/NASPE Survey reported that 34 stales are 
establishing new recruitment and retention strategies and 75 percent of states 
have developed long-term plans to address the personnel crisis.

Outreach Campaigns

Seven of the 37 reporting states are implementing recruiting strategies that 
promote public health careers at high schools and higher education institutions 
For example, c atreach campaigns aimed at universities and colleges, schools of 
public health and health services, and historically minonty colleges. State health 
agencies are also redefining public service by developing public health career 
promotion campaigns that showcase state public health agency positions as 
interesting careers where giving back to the community, detecting new and 
emerging threats, and keeping America healthy are just part of the job.

All 37 states that participated in the survey have proposed various approaches 
to alleviating public health worker shortages For examp'e. some states are 
developing mid-life career change programs to attract professionals leaving 
other career paths Other states are developing reports on the current 
conditions affecting the workforce to aid policymakers in determining future 
planning

Inform ation Technology

Five states reported using information technology and the Internet to 
expand their outreach and optimize their outreach campaigns Some states 
are using the Internet to advertise public health v icancies, taking advantage 
of commercial partnerships offered by web-based job search engines for 
augmenting recruitment capabilities and shortening the hiring process 
States are also developing clearinghouses for current in-dep'h information 
on health careers.
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Recognizing the value of institutional knowledge, state health agencies are 
devising innovative strategies to retain current employees. Fourteen of the 
37 reporting states are considering incentives designed to advance the 
competencies of their public workforce, such as scholarship and loan repayment 
programs, work-study arrangements, professional training, and distance 
learning opportunities. Emphasis on the value and attainment of proper 
qualifications through higher education and continuing education is essential if 
the public health workforce is to keep up with the escalating demands of new 
scientific technologies and methodologies.!31)

Eleven of the 37 reporting state public health agencies are considering 
partnering with various professional educational institutions to design public 
health programs and curricula. By educating all health professionals about 
public health skills, states can develop basic public health curriculum units that 
can be adopted into any baccalaureate or graduate health professional 
program. This increases the pool of partners for public health organizations that 
reach out for collaboration in future retention, training, and mentorship
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States are concerned that considerably lower salaries in governmental public 
health positions make it difficult to compete with the private sector for 
employees Sixteen states are considering offering pay and benefits that are 
in line with the private sector as a potential solution to public health worker 
shortages (Figure 10). The ASTHO/CSG report documents that 45 states have 
faced serious budget difficulties during the past two years that will make it 
difficult for them to address the state workforce shortage.'33) Despite funding 
cuts, the ASTHO/CSG survey demonstrates some states are finding vehicles 
to increase pay to retain employees when the market shrinks for particular 
high-need occupational categories

Four of the 37 reporting states are offering telecommuting and other flexible 
scheduling opportunities to their public health employees. States found flexible 
schedules improve organizational resilience, promote skills retention for those 
who might want to move out of state but continue to work on a full-time or 
part-time basis, lower absenteeism and reduce the desire to "job hop".
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One way to retain the expertise and experience of the aging workforce is to 
rehire retired employees. Of 36 states that responded to this question in the 
survey, all but four states reported that they actively seek to rehire retired 
employees. Of the 33 states responding that are permitted to rehire, 16 provide 
retirement benefits to the rehired employees. Some states are offering part-time 
employment to attract public health system retirees.

Tapping the retired worker talent pool offers a significant opportunity to avoid 
the loss of institutional knowledge and retain highly-skilled employee. It r'so 
allows more time for succession planning activities. Currently, Americans age 50 
and older make up 28 percent of the population, with 50.6 million people 
between ages 50 and 70. As the baby-boomers mature, it’s predicted that there 
will be as many Americans of retirement age as there are 20-25 year olds.<33>
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Enhancing Leadership Capacity

Four of the 37 reporting states are focused on enhancing the leadership capacity 
of their public health managers through leadership training institutes. Public 
health agencies partner with state educational institutions to help future health 
leaders acquire and develop necessary leadership skills
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Conclusion
An adequate supply of competent public health professionals is a vital 
component of the governmental public health infrastructure. A number of 
factors are having an adverse affect on the ability of state public health to 
ensure that there are sufficient numbers of these individuals to fill current and 
rapidly growing vacancies. Chief among these are that the current workforce is 
rapidly aging and nearing retirement while there are few students and young 
professionals who are interested in careers at public health agencies. The 
combination has resulted in a critical narrowing of the public health workforce 
pipeline in a majority of the states. If left unchecked, time will exacerbate the 
crisis.

The ASTHO/CSG survey shows that the greatest worker shortages are in the 
areas of public health nursing, epidemiology, laboratory science, and 
environmental health, all of which require advanced specialized training and 
education. These professionals detect emerging diseases; educate the public 
about actions to take to prevent exposure, protect the food supply, and help 
develop public health policy to prevent the spread of disease. A long-term 
aggressive plan must be implemented to educate, recruit, and retain competent 
public health professionals

States are implementing various strategies to improve worker recruitment and 
retention, such as reaching out to school-aged children to spark interest in the 
public health profession, using information technology to recruit new public 
health workers, providing incentives to improve skills, increasing the pay and 
benefits of the existing public health workforce, and rehinng retired public 
health employees. The underlying current of tight state budgets, however, 
affects all of these efforts.

Aside from offering competitive salaries, long-term solutions will require 
innovative programs for on-the-job training and expensive advanced degree 
education Many states said outreach campaigns to new partners, institutes of 
higher learning, school aged children, and legislatures are critical to building the 
public health workforce pool Many states also indicated that scholarship and 
loan repayment programs could help public health to recruit the best and the 
brightest America has to offer

There are a variety of reasons for the public health workforce shortage. The 
survey provides examples of the practices states are implementing to alleviate 
the shortages and how the entire public health system must plan for long-term 
solutions Both the problems and the solutions are multi-dimensional and will 
require a well-coordinated effort on the part of the public health agencies, 
legislatures, institutes of higher learning, and the federal government to help 
improve the outlook for the future workforce and guarantee the security and 
health of the American people.

$
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•  •  •
Alaska Employment Projections in Healthcare

Employment 
“ Year Projected Percent

Occupation 2002 2012 Change Comments

Licensed Practical & Licensed Vocational Nurses 521 609 16.9

Employment ol LPNs is expected to grow about as last as the average lor all occupations through 2012 in response 
to Ihe long-term care needs ol an increasing elderly population and the general growth of healthcare. Replacement 
needs will be a major source ol job openings, as many workers leave the occupation permanently.

Registered Nurses (registered nurse, hospital nurse, office 
nurse, nursing care facility nurse, home healthcare nurse, 
public healthcare nurse, occupational health nurse, head 
nurse, nurse supervisor, clincal nurse, nurse anesthetists, 
and nurse mid-wives) 5,004 6,670 33

Job opportunities lor RNs are expected to be very good. Employment ol registered nurses is expected to grow 
laster than Ihe average lor all occupations through 2012, and because Ihe occupation is very large, many new jobs 
will result. In (act, more new |obs are expected be created lor RNs than (or any other occupation. Thousands ol job 
openings also will result Irom the need to replace experienced nurses who leave the occupation, especially as the 
median age ol Ihe registered nurse population continues to rise.

Nursing Aides, Orderlies & Attendants 1704 2148 26

Excellent job opportunities are expected lor this occupation, as rapid employment growth and high replacement 
needs produce a large number of job openings. Employment ol personal and home care aides is projected lo grow 
much faster than Ihe average for all occupations through the year 2012. The number of elderly people, an age group 
characterized by mounting health problems and requiring some assistance, is projected to rise substantially. In 
addition to Ihe elderly, however, patients in other age groups will increasingly rely on home care, a trend that 
reflects several developments, including efforts to contain costs by moving patients out ol hospitals and nursing 
care facilities as quickly as possible, the realization that treatment can be more effective in (amiliar rather than 
clinical surroundings, and Ihe development and improvement ol medical technologies lor in-home treatment.

Dental Hygienist 438 619 41.3

Employment of dental hygienists is expected to grow much faster than the average for all occupations through 
2012, in response lo increasing demand for dental care and Ihe greater utilization of hygieuisls to perform services 
previously performed by dentists. Job prospects are expected lo remain excellent In fact, dental hygienists is 
expected to be one of Ihe fastest growing occupations through the year 2012. Population growth and greater 
retention of natural teeth will stimulate demand lor denial hygienists. Older dentists, who have been less likely to 
employ dental hygienists, are leaving Ihe occupation and will be replaced by recent graduates, who are more likely 
lo employ one or even two hygienists. In addition, as dentists' workloads increase, they are expected to hire more 
hygienists to perform preventive dental care, such as cleaning, so that they may devote their own time lo more 
profitable procedures.

Dental Assistant 703 980 39.4

Job prospects for dental assistants should be excellent. Employment is expected to grow much laster tnan Ihe 
average lor all occupations through the year 2012. In fact, dental assistants is expected to be one ol the fastest 
growing occupations through Ihe year 2012. In addition lo |ob openings due to employment growth, numerous job 
openings will arise out of Ihe need to replace assistants who transfer to other < ccupations, retire, or leave Ihe labor 
force lor other reasons. Many opportunities are lor entry-level positions offering on-the-job training.

Source Alaska Occ Forecast 2012. SOA, Occupational Oullook Handbook, DI S
X Reports-Ad Hoc/Ad Hoc Reports 2005/Heallhcaie Pioiecls Alaska-DOP-050824 >ls
Piepatert by JRusso lAamud, HRS, OOP 1 o!3



Alaska Employment Projections in Healthcare
Employment 

Year Projected Percent
Occupation 2002 2012 Change Comments

Job prospects should be very good. Employment ol medical records and health information technicians is expected 
to grow much faster lhan the average for all occupations through 2012, due to rapid growth in the number of 
medical tests, treatments, and procedures that will be increasingly scrutinized by Ihird-party payers, regulators, 
courts, and consumers. Although employment growth in hospitals will not keep pace with growth in other healthcare 
industries, many new jobs will nevertheless be created. The fastest employment growth and a majority of the new 
jobs are expected in offices of physicians, due lo increasing demand for detailed records, especially in large group 
practices. Rapid growth also is expected in nursing care facilities, home healthcare services, and outpatient care 
centers. Additional job openings will result from the need to replace technicians who retire or leave the occupation 

Medical Records and Health Information Technician 357 549 53.8 permanently.

Employment of physical therapist assistants and aides is expected to grow much faster than the average through 
the year 2012. The impact of proposed Federal legislation imposing limits on reimbursement for therapy sen/ices 
may adversely affect the short-term job outlook for physical therapist assistants and aides. However, over the long 
run, demand for physical therapist assistants and aides will continue to rise, in accordance with growth in the 
number ot individuals with disabilities or limited function. The growing elderly population is particularly vulnerable to 
chronic and debilitating conditions that require therapeutic services. These patients often need additional assistance 
in their treatment, making the roles ot assistants and aides vital. The large baby-boom generation is entering the 
prime age tor heart attacks and strokes, further increasing the demand for cardiac and physical rehabilitation. In 
addit n, future medical developments should permit an increased percentage of trauma victims to survive, creating 

Physical Therapist Assistant 51 72 41.2 added demand for therapy services.

Good job opportunities are expected for full-time and part-time work, especially for technicians with formal training 
or previous experience. Job openings for pharmacy technicians will result from the expansion of retail pharmacies 
and other employment settings, and from the need to replace workers who transfer to other occupations or leave the 
labor force. Employment of pfiarmacy technicians is expected to grow faster than the average for all occupations 
through 2012 due to the increased pharmaceutical needs ot a larger and older population, and to the greater use of 
medication. The increased number of middle-aged and elderly people—who. on average, use more prescription 
drugs than do younger people—will spur demand for technicians in all practice settings. With advances in science, 

Pharmacy Technicians 359 571 59.1 more medications are becoming available lo treat more conditions.

Source: Alaska Occ Forecasl 2012, SOA, Occupational Oullook Handbook, BLS
X Heporls-Ad Hoc/Ad Hoc Reports 2005/Heallhcaie Proiecls Alaska-DOP-050824 xls
Prepared by JRusso lAanrud. HRS, DOP 2 of 3



Alaska Employment Projections in Healthcare
Employment

Year Projected Percent

Occupation 2002 2012 Change Comments

Employment of PAs is expected to grow much faster than the average for all occupations through the year 2012, 
due to anticipated expansion of the health services industry and an emphasis on cost containment, resulting in 
increasing utilization of PAs by physicians and healthcare institutions. Physicians and institutions are expected to 
employ more PAs to provide primary care and to assist with medical and surgical procedures because PAs are cost- 
effective and productive members of the healthcare team. Physician assistants can relieve physicians of routine 
duties and procedures. Telemedicine—using technology to facilitate interactive consultations between physicians 
and physician assistants—also will expand the use of physician assistants. Job opportunities for PAs should be 

Physician Assistant____________  185 251 35.7 good, particularly in rural and inner city clinics, because those settings have difficulty attracting physicians.

Employment of speech-language pafhologists and auoiologists is expected to grew faster than the average for all 
occupations through the year 2012. Members of the baby boom generation are now entering middle age, when the 
possibility of neurological disorders and associated speech, language, swallowing, and hearing impairments 
increases. Medical advances are also improving the survival rate of premature infants and trauma and stroke 
victims, who then need assessment and possible treatment. Many Slates now require that all newborns be 
screened for hearing loss and receive appropriate early intervention services. Many States now require that all 

Speech-Language Pathologists and Audiologist 190 199 4.7 newborns be screened for hearing loss and receive appropriate early intervention services.

Source: Alaska Occ. Forecasl 2012, SOA; Occupalional Oullook Handbook, PkS
X Reports Ad Hoc/Ad Hoc Reports 2005/Heahhuare Projecls Alaska DOP-050824.xls
Prepared by JRusso lAantud, HRS, OOP Sot 3
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FRANK H. MUh KOWSKI, GOVERNOR

D E PA R T M E N T  O F  A D M IN IST R A T IO N

OFFICE OF THE COMMISSIONER

P.O BOX IV O O  
JUNEAU. ALASKA 99811-0200 
PHONE: (907) 465-2200
FAX: (907) 465-2135

Septem ber 30, 2005 r- v

The H onorable Peggy W ilson 
A laska H ouse o f  R epresentatives 
PO  Box 109 
W rangell, A K  99929

D ear R epresentative W ilson:

Y ou have asked m e to advise your com m ittee regarding the co llective bargaining im plications o f  
proposed legislation concerning m andatory  overtim e for nurses and other health care em ployees. 
First. Registered Nurses m ust be distinguished from other unlicensed or lesser-licensed 
em ployees. R egistered N urses are  elassilicd  as professionals for purposes o f  the federal Fair 
Labor S tandards Act (FLSA ), to which the State, o ther public em ployers, and private sector 
em ployers are subject. U nder the FLSA. Registered N urses and o ther professionals are exem pt 
from  overtim e so long as they are paid a salary. In those instances w here Registered Nurses are 
com pensated for overtim e, it is a creature o f  a labor agreem ent or em ployer policy. The State 
pays overtim e to som e levels o f  the R egistered N urse classification by agreem ent with the 
general governm ent and supervisory  bargaining units. Low er levels o f  health care em ployees, 
e.g.. C ertified N urses A ides and Psychiatric  N ursing A ssistants, are overtim e eligible under the 
FLSA.

T he A laska Public Em ploym ent R elations Act (AS 23.40.070 -  260, PERA) requires public 
em ployers to bargain over "w ages, hours, and term s and conditions o f  em ploym ent” (AS 
23.40.250( 1)). C learlv. overtim e eliuihilitv  criteria and thru holds are m atters concerning hours 
o f  work and thus are m andatory  subjects o f  h aruainim . A m andato ry  subject is a m atter about 
which the parties must bargain if  either party m akes a proposal and over w hich either party  m ay 
persist to im passe. N urses and o ther health  care em ployees are C lass O ne em ployees w ithin the 
m eaning o f  AS 23.40.200 ct scq. and m ay not strike. If  the parties reach im passe on a subject 
such as overtim e, the dispute is subm itted to arbitration under AS 23.40.200 (a)( 1). The 
arb itra to r’s aw ard is subject to legislative approval under AS 23 .40  215 and 250(4). I f  approved 
by the Legislature, the State is bound by the arb itra tor’s decision.

It is not uncom m on for state em ployee unions to propose contractual restrictions on or 
prohibitions o f  m andatory  overtim e. Sim ilarly, it is not uncom m on for the State o f  A laska to 
fight to retain the ability  to assign an em ployee to lawful work. It rem ains our departm ent’s ,
position that recruitm ent and retention o f  nurses should be addressed in a m ore com prehensive
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The Honorable Peggy Wilson 2 September 30, 2005

and longer term  solution as detailed  in our recent testim ony before the H ouse H ealth, Education, 
and Social S endees Com m ittee.

I f  you have any questions regard ing  this correspondence, p lease contact me.

Sincerely,

M ichael T ibbies 
D eputy C om m issioner

cc: The H onorable  Paul Seaton
A laska H ouse o f  R epresentatives
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Kt iic F.hows
From: michac.l tibbtes [michael_libblos@admln.slale.ok. us)
Sent: Tucsdr.y, September 27, 2035 11 ’23 AM

( Yo: Katie Shews

Suljjoci: (v>-. question from HESS meeting

Katie,

I h a w  talked to several of our directors here at DOA and staff at ll& SS. I have only been able to conic 
up wish one example where a department has actually fined another. This would be in the case o f 
OSIIA (DOI. * Division o f  Labor Standards and Safety) violations. However, in the context you have 
requested, it does not make n lot o f sense. The Department o f  f.abor could find the Department o f  
r*ah !i and Social Services. The Department o f  Health and Social Services would not have budgeted 
money io p iy  il>c fine and therefore would request funds from the Legislature only to deposit the money 
back into the General Fund.

1 also wanted to pass along to you that we arc preparing a short letter to address one o f the questions 
Rep. Sea ton raised at the hearing. V/o will outline what items are subject to bai gaining under state law' 
and as inl.-.rpivtcd by the court system. Please let me know' if  you have any additional questions.

Mike Tibbies

Katie Si tows said the following on 9/23/2005 9:59 AM:

Mr. fibbles,

Rep. Sen ton hr»l a question for you after this m orning's HESS committee meeting.

O n page 3, lines 23-2o o f  tjic CS1IB 2 7 j \  version 24-I.S083/Y) it outlines the provisions o f  
the lino and Hut the CimimissiohcFbf Labor assess on the health care facilities, w hich are 
under ii ; authority of the Department o f Health and Social Services. Is it common practice 
I'm one commissioner to assess n variable fine against a facility controlled by a different
dcp trlmci'il?

Katie Shows V d Y  ' t (  , „ y
I a :'i-;?n*ive Aide  ̂ ' '  'irp ia n m e  a im  • , *   /

K S T  ■' \  U i
/ 0

m

9/27/2005
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T estim ony to H ouse HESS Com m ittee on CSHB 27KHES), Draft "Y" 
Lim itations on Overtim e (or Registered Nurses in H ealth Care Facilities 

BY: Rod Betit. President/CEO Alaska H ospital & N ursing H om e A ssociation
lanuarv 24, 2006

M a d a m e  C h a ir , m em b e rs  o f th e  C o m m itte e  I a p p re c ia te  th e  o p p o r tu n i ty  to  s p e a k  to  

C S H B  271 o n  b e h a lf  o f m y  m e m b e rs h ip .

T h is  b ill a s  d r a f te d  w o u ld  a p p ly  to  th e  fo llo w in g  A S H N H A  m e m b e rs :

|

S I
c!
.c* . > *

t  P
»  ' .V *

i
ftVcfj

H O S P IT A L S

•  A la sk a  R eg io n a l H o s p ita l

•  B a rtle tt R e g io n a l H o sp ita l

•  C e n tra l  P e n in su la  H o sp ita l

•  F a irb a n k s  M e m o ria l H o sp ita l

•  K e tc h ik a n  G e n e ra l H o sp ita l

•  M at-S u  R eg io n a l M ed ica l C e n te r

•  P ro v id e n c e  A la sk a  M ed ica l C e n te r

•  S o u th  P e n in su la  H o sp ita l

•  A la sk a  P sy c h ia tr ic  In s t i tu te

•  N o r th  S ta r  B e h a v io ra l H e a lth

N U R S IN G  H O M E S

• D en a li C e n te r

•  H e r ita g e  P lace

•  K e tc h ik a n  G e n e ra l

• M a ry  C o n ra d  C e n te r

•  P ro v id e n c e  E x te n d e d  C a re  C e n te r

•  S o u th  P e n in su la

•  W ild f lo w e r  C o u r t

•  A la sk a  P io n e e r  H o m e s

Anchorage
J u n e a u

S o ld o tn a

F a irb a n k s

K e tc h ik a n

P a lm e r/W a silla

A n c h o ra g e

H o m e r

A n c h o ra g e

A n c h o ra g e

F a irb a n k s

S o ld o tn a

K e tc h ik a n

A n c h o ra g e

A n c h o ra g e

H o m e r

J u n e a u

A n c h o ra g e , F a irb a n k s , J u n e a u , S itka , 

K e tc h ik a n , P a lm e r

M y m e m b e rs h ip  h a s  d e e p  re s p e c t  fo r the  s p o n s o r 's  c o m m itm e n t  fo r im p ro v in g  h e a lth  

c a re  d e liv e ry  in  th e  S ta te , a n d  fo r h e r  c o n c e rn  a b o u t  th e  fa ir  t r e a tm e n t  o f  h e a lth  c a re  

p ro fe s s io n a ls  in  th e s e  in s t i tu t io n s .

W e s u p p o r t  th e  s p o n s o r 's  g o a l to  a v o id  e x c ess iv e  u s e  o f  m a n d a to ry  o v e r t im e  a s  th is  

g  ca n  lea d  to  r e d u c e d  q u a li ty  o f  p a tie n t  c a re  if e x h a u s te d  h e a lth  c a re  w o rk e rs  h a v e  

V w o rk e d  to o  m a n y  h o u r s  w i th o u t  a b re a k .



T estim ony to H ouse HESS Com m ittee on CSHB 271(HES), Draft "Y"
Lim itations on O vertim e for Registered N urses in H ealth Care Facilities 

BY: Rod Betit, President/CEO Alaska H ospital & N ursing Hom e A ssociation
lanuary 24, 2006

A S H N H A  m e m b e rs  try  to  l im it th e  u se  o f  m a n d a to ry  o v e r t im e  to  s i tu a t io n s  th a t  a re  

u n fo re s e e n  a n d  w o u ld  le a v e  p a t ie n ts  w ith  in a d e q u a te  s u p e rv is io n , in a d e q u a te  a s s is ta n c e  w ith  

p e rs o n a l c a re  n e e d s , o r  in a d e q u a te  m e d ic a l  m a n a g e m e n t. W h e n  th e s e  u n e x p e c te d  s ta ffin g  

s i tu a tio n s  a r is e  fac ility  m a n a g e m e n t  m a y  h a v e  to  k e e p  n u r s in g  s ta f f  in to  th e  n e x t sh ift. F acility  

m a n a g e m e n t h a s  to  b a la n c e  th e  im p a c t  o n  n u r s in g  s ta f f  a g a in s t  th e  p a t ie n ts ' n e e d s . F a ilu re  to  

m e e t th e  p a t ie n ts ' n e e d s  e x p o s e  th e  fac ility  to  s e r io u s  lic e n s in g  a c tio n  if th e y  d o  n o t  in su re  th a t  

all p a tie n ts ' n e e d s  a re  a d e q u a te ly  m et.

T h e  p ro b le m  b e in g  a d d r e s s e d  b y  C S H B  271 is w h e n  n u r s in g  s ta f f  a re  f re q u e n tly  r e q u ire d  to  

w o rk  in to  th e  n e x t  sh ift, p a r t ic u la r ly  d u r in g  c e r ta in  p e r io d s  o f  th e  y e a r . T h is  o b v io u s ly  ra ise s  

so m e  c o n c e rn s  a b o u t  q u a l i ty  o f  p a t ie n t  c a re  a n d  fa irn e s s  to  n u r s in g  s ta ff.

In te s t im o n y  g iv e n  o n  th is  b ill la s t  y e a r , a n d  d u r in g  th e  in te r im , th e re  w a s  g e n e ra l  a g re e m e n t  

th a t  n o n -S ta te  fac ilitie s  h a v e  u s e d  m a n d a to ry  o v e r t im e  in f r e q u e n t ly  a n d  th a t  th is  bill is n o t 

a im e d  a t  c o rre c tin g  p ro b le m s  in  th o s e  fac ilitie s . I h a v e  n o t  c o m e  b y  o n e  c o m p la in t  a g a in s t  a 

n o n -S ta te  fac ility  fo r e x c e s s iv e  u s e  o f o v e r t im e , m a n d a to ry  o r  o th e rw is e .

It is m y  u n d e r s t a n d in g  th a t  th is  b ill is a t te m p t in g  to  a d d r e s s  o n -g o in g  m a n d a to ry  o v e r tim e  

p ro b le m s  in  s ta te  fac ilitie s , m o s t  f re q u e n tly  c ite d  is A P I. A P I 's  u s e  o f m a n d a to ry  o v e r tim e  

v a r ie s  th r o u g h o u t  th e  y e a r . T h e  h e a v ie s t  p e r io d s  o f  u s e  a re  d u r in g  th e  w in te r  m o n th s  w h e n  

p r  t ie n t c e n s u s  p re d ic ta b ly  in c re a se s .

It is im p o r ta n t  to  lo o k  a t th e  r e a s o n s  fo r  u se  o f m a n d a to ry  o v e r t im e  b y  A PI w h e n  d e te rm in in g  

w h e th e r  C S H B  271 p r o v id e s  a r e a s o n a b le  re m e d y  th a t  w o u ld  fix th e  u n d e r ly in g  p ro b le m s . W e 

u n d e r s ta n d  th e  r e a s o n s  to  be:

1. In a d e q u a te  n u m b e r  o f  f illed  n u r s in g  p o s it io n s  to  p r o v id e  p a t ie n t  c a re  d u e  to  h ir in g  

d if f ic u ltie s  c a u s e d  b y  n o n -c o m p e ti t iv e  s a la r ie s  a n d  th e  s tr e s s  o f  th e  job  le a d in g  to  h ig h e r  

tu rn o v e r  th a n  in g e n e ra l  a c u te  c a re  fac ilities .

2. A S ta te  a n d  c o m m u n ity  e x p e c ta tio n  fo r  A PI to  ta k e  a ll p a t ie n ts  w h o  n e e d  

h o s p ita l iz a t io n  r e g a r d le s s  o f  s ta f f in g  a v a ila b le  a t  th e  tim e . T h e  b u s in e s s  o f  c a rin g  fo r 

p a t ie n ts  w h o  a re  a " r is k  to  th e m s e lv e s  o r  o th e r s "  is n o t  s o m e th in g  th a t  ca n  be  tu rn e d  

a w a y  o r  p a s s e d  to  o th e r  p r o v id e r s  a s  th is  is a v e ry  in te n s e , c o m p le x  p o p u la t io n  th a t API 

is b e s t a b le  to  se rv e .

3. I n a d e q u a te  p ro v is io n  in s ta te  e m p lo y e e  c o n tra c ts  to  a llo w  A PI to  r e q u e s t  a m a rk e t 

s u rv e y  to  v a l id a te  s a la ry  d is p a r i t ie s  w ith  th e  p r iv a te  h e a lth  c a re  m a rk e t,  a n d  p e rm is s io n  

to  in c re a s e  s a la r ie s  to  b e  c o m p e t i t iv e  th r o u g h o u t  th e  y e a r  w i th o u t  le g is la t iv e  rev ie w .
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BY: Rod Betit, President/CEO Alaska H ospital & N ursing H om e A ssociation
lanuary 24, 2006

4. I n a d e q u a te  f u n d in g  in  A P I 's  o p e ra t in g  b u d g e t  to  a c tu a lly  p a y  h ig h e r  s a la r ie s  to  h ire  

s ta ff  a s  s o o n  a s  th e y  d e e m  a p ro b le m  d e v e lo p in g  w i th o u t  b u d g e t  a u th o r i ty  fro m  th e  

L e g is la tu re  w h ic h  g e n e ra lly  c a n n o t  c o m e  in  tim e  to  h e a d  o ff  a  s e r io u s  p ro b le m .

D u r in g  th e  in te r im  th e  s p o n s o r  w o rk e d  d ilig e n tly  to  c ra f t  a n  a l te rn a t iv e  s o lu t io n  to  th is  

p ro b le m  in h o p e s  th a t  C S H B  271 w o u ld  b e c o m e  u n n e c e s s a ry . W e p a r t ic ip a te d  e a rn e s t ly  in 

try in g  to  h e lp  f in d  th a t  s o lu t io n  b u t  it p ro v e d  e lu s iv e . W e b e lie v e  th a t  th e  s p o n s o r  h a s  b r o u g h t  

C SH B  271 b a c k  u p  in  h o p e s  o f k e e p in g  th e  d is c u s s io n  a liv e  a n d  f le sh in g  o u t  a b e t te r  a n s w e r .

W e u n d e r s ta n d  th e  s p o n s o r 's  d e c is io n  to  d o  th a t  b u t  h a v e  rea l p ro b le m s  w ith  th is  b ill. In m y  

m e m b e rs h ip 's  v ie w  C S H B  271 d o e s  n o t  a d d re s s  th e  u n d e r ly in g  re a s o n s  lis te d  a b o v e  fo r th e  

S ta te  fac ility  p ro b le m s . C S H N  271 p ro v id e s  p u n is h m e n t  fo r e x c e ss iv e  u s e  o f m a n d a to ry  

o v e r t im e  b u t  d o e s  n o t  p u t  a n y  m e a s u re s  in p la c e  to  b re a k  th e  cy c le  a t  S ta te  fac ilitie s .

In a d d it io n , C S H B  271 th ro w s  a n e t  a r o u n d  th e  e n tir e  h e a lth  c a re  s y s te m  w ith  a s y s te m  o f 

r e p o r t in g  a n d  m o n ito r in g  th a t  is n o t  s u p p o r te d  by  m y  m e m b e rs h ip  g iv e n  th e  lack  o f  e v id e n c e  

o f a n y  p ro b le m  w ith  u s e  o f  m a n d a to ry  n u r s e  o v e r t im e  in n o n -S ta te  fac ilitie s .

So, w e  w o u ld  like  to  o f fe r  a n  a l te rn a t iv e  se t o f r e c o m m e n d a tio n s  to  c o n s id e r  th a t  w e  b e lie v e  

w o u ld  a d d re s s  th e  u n d e r ly in g  p ro b le m s . W e b e lie v e  th e  fo llo w in g  a c tio n s  w o u ld  p la c e  A PI 

a n d  o th e r  S ta te  fac ility  m a n a g e m e n t  in a p o s it io n  to  m o re  e ffe c tiv e ly  s ta f f  th e ir  fac ilitie s  

a c c o rd in g  to  c h a n g in g  p a t ie n t  c e n s u s  th ro u g h o u t  th e  y e a r , a n d  r e d u c e  th e  d e p e n d e n c e  o n  

m a n d a to ry  o v e r tim e .

1. Im m e d ia te ly  a u th o r iz e  S ta te  m a n a g e rs  to  o ffe r  h ig h e r  s a la ry  le v e ls  a s  v a l id a te d  by  

m a rk e t  s u rv e y s  so  th e y  ca n  h ire  a d d it io n a l  n u r s e s  so o n . W e u n d e r s ta n d  th e  L e g is la tu re  

a n d  th e  A d m in is t r a t io n  w ill n e e d  to  f ig u re  o u t  h o w  to  h a n d le  th e  b u d g e t  im p a c t, b u t  

w e  b e lie v e  th is  s te p  is n e c e s s a ry  to  m a k e  th e  S ta te  h ir in g  s y s te m  r e s p o n s iv e  to  th e  

m a rk e t  c o n d it io n s  it is fac ing .
2. C o n s id e r  p r o v id in g  A PI fu n d in g  fo r an  o n g o in g  n u r s e  p r e c e p to r  p ro g ra m  th a t  w ill h e lp  

n e w ly  h ire d  n u r s e s  g a in  a d v a n c e d  sk ills  to  p r o v id e  c a re  in  a n  in p a t ie n t  p s y c h ia tr ic  

s e tt in g . A p r e c e p to r  p ro g ra m  is a n  e x c e lle n t w a y  to  c lo se  th e  g a p  b e tw e e n  h ir in g  n u r s e s  

w ith  little  o r  n o  e x p e r ie n c e  a n d  m o v in g  th e m  to  a p ro f ic ie n t  lev e l. T h ro u g h  th e  e ffo r ts  

o f th e  U n iv e rs i ty  o f  A la sk a , A S H N H A  m e m b e rs , th e  A la sk a  N u rs e s  A s s o c ia tio n  a n d  

o th e r s  th e  U n iv e rs i ty  o f  A la sk a  n u r s in g  p ro g ra m  is n o w  g r a d u a t in g  200 n e w  n u r s e s  a 

y e a r  r a th e r  th a n  100. W ith  c o m p e ti t iv e  p a y , m e n to r s h ip ,  p r e c e p to r  t ra in in g  a n d
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p e r io d ic  r e s p i te  fro m  in te n s e  n u r s in g  d e m a n d s  in  a n  in p a t ie n t  p s y c h ia tr ic  s e ttin g , A PI 

w ill h a v e  m o re  s u c c e s s  a t t r a c t in g  a n d  k e e p in g  th e  n u r s in g  s ta f f  th e y  n e e d .

3. H e lp  A P I s o lv e  th e  p ro b le m  o f  c o m in g  u p  w ith  a p o o l o f  te m p o r a r y  n u r s e s  th a t  ca n  be  

h ire d  d u r in g  s ta f f in g  c r ise s  to  fill g a p s . T h is  is a s p e c ia liz e d  a re a  o f n u r s in g  th a t  m o s t 

te m p o ra ry  s ta f f in g  a g e n c ie s  d o  n o t  a d d re s s . E v en  u n d e r  th e  b e s t o f  c irc u m s ta n c e s  th e re  

w ill b e  n e e d  fo r  te m p o r a r y  s ta f f in g  to  c o v e r  c h a n g e s  in  c e n s u s  a n d  u n e x p e c te d  lo ss  o f 

s ta ff.
4. C o n s id e r  e s ta b l is h in g  a s e p a r a te  b a rg a in in g  u n i t  fo r  e s se n tia l  h e a lth  c a re  re la te d  s ta ff  

s e p a r a te  f ro m  o th e r  e m p lo y e e s  to  a llo w  sp e c ia l p r o c e d u re s  to  b e  d e v e lo p e d  th a t  w ill 

a d d re s s  th e s e  p ro b le m s  in  th e  fu tu re . O n g o in g  m a rk e t  s u rv e y  o f n u r s in g  s a la r ie s  

s h o u ld  b e  a  r o u t in e  p a r t  o f  th is  p ro g ra m .

5. C re a te  a w o rk  g r o u p  to  find  o th e r  s o lu t io n s  to  th is  p ro b le m .

A S H N H A  b e lie v e s  th e re  a re  s o lu t io n s  to  th e  p ro b le m s  th a t  S ta te  fac ilitie s  a re  fac ing . W e 

a p p re c ia te  th e  w o rk  th e  s p o n s o r  h a s  d o n e  to  b r in g  a t te n t io n  to  th is  p ro b le m  a n d  to  look  fo r 

s o lu tio n s . W e th in k  th e  s o lu t io n s  o u t l in e d  a b o v e  h a v e  m e r it  b u t  m o re  im p o r ta n t ly  

r e c o m m e n d  a w o rk  g r o u p  b e  c o n v e n e d  to  s u p p o r t  th e  s p o n s o r 's  e ffo r ts  to  f ig u re  o u t  h o w  to 

p lace  S ta te  fac ilitie s  o n  a m o re  so lid  fo o tin g  so  th e y  d o  n o t h a v e  to  re s o r t  to  e x c ess iv e  

m a n d a to ry  o v e r t im e  fo r  lack  o f  o th e r  o p tio n s .

T h a n k  y o u  fo r th e  o p p o r tu n i ty  to  c o m m e n t o n  th is  b ill a n d  I w o u ld  b e  h a p p y  to  r e s p o n d  to  

a n y  q u e s tio n s  th e  c o m m itte e  m ig h t  h a v e .
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Legislation/regulation introduced in 2005: 19 states: (AK, CA, FL, 
GA, HI, IN, IA, KS, KY, MA, Ml, NH, NY, OH, PA, Rl, TN, VT, WA)

Legislation/regulation enacted in 2005: 2 states (IL, OR -  awaiting 
governor’s signature)

Enacted in prior years: 10 states (CA [regulations], CT, MD, ME, 
MN, NJ, OR, TX [regulations], WA, WV)



Background: Mandatory Overtime

Mandatory overtime is a difficult problem for RNs and health care facilities. Because of inadequate RN staffing, employers have used mandatory 
overtime to staff facilities often as a cost savings factor. Nurses are concerned about the health effects of long term overtime and the quality of 
care being provided. Research indicates that risks of making an error were significantly mcreased when work shifts were longer than 12 hours, 
when nurses worked overtime, or when they worked more than 40 hours per week.1

As part of the American Nurses Association's (ANA) Nationwide State Legislative Agenda on the nurse staffing crisis, State Nurses Associations 
support the enactment of mandatory overtime legislation in state legislatures and regulatory agencies. ANA is also pursuing the enactment of 
federal legislation to prohibit mandatory overtime. The Safe Nursing and Patient Care Act of 2005 (HR 791/S 351) www.anapolitical-x>wer.orq has 
been introduced in the House and Senate and would prohibit the requirement that a nurse work more than 12 hours in a 24 hour period and 80 
hours in a consecutive 14 day period, except under certain circumstances.

In 2005, legislation to prohibit mandatory overtime was introduced in the following 19 states: AjC CA, FL, GA, HI, IN, IA, KS, KY, MA, Ml, NH,
NY, OH, PA, Rl, TN, VT and WA. The Illinois Nurses Association was instrumental in the passage of legislation in IL that allows hospitals to 
mandate a nurse to work overtime only in unforeseen emergent circumstances. Even if they must do so, no nurse may work more than 4 hours 
beyond her/his regularly scheduled work shift. A nurse may not be punished for refusing to work overtime, and if a nurse works 12 hours there 
must be an 8 hour rest period before working again. This bill awaits the governor's signature. The Oregon Nurses Association was successful in 
amending OR mandatory overtime law (enacted in 2001) by prohibiting a hospital from requiring a nurse to work more than 48 hours in a week or 
more than 12 consecutive hours in a 24-houi period. There are a few specific exceptions to the limits on mandatory overtime. Nothing in the bill 
prevents voluntary overtime. This bill also awaits the governor's signature.

In 2004, WV enacted legislation prohibiting a hospital from mandating a nurse to accept an assignment of overtime. The commissioner of labor is 
charged with the enforcement of the law and shall administer a penalty for any violations. CT enacted legislation prohibits a hospital from 
requiring a nurse to work in excess of a predetermined scheduled work shift except in certain circumstances such as participating in a surgical 
procedure until the procedure is completed, public health emergency etc. Legislation was also introduced in FL, GA, HI, IA, IL, MA, Ml, MO, NY, 
OH, PA, Rl, TN, VT, and WA.

In 2003, three states, LA, NV and WV, enacted legislation requiring the establishment of study committees to further explore the issue. 22 other 
states introduced prohibition of mandatory overtime legislation/regulaticn designed to set maximum hours of work per day/week with protected 
right of refusal for work time requested in excess of predetermined maxtmums.

In 2002, the following states enacted prohibition of mandatory overtime legislation: MD law states that an employer may not require a nurse to 
work mcuv. than the regularly scheduled hours according the predetermined work schedule. There are some exceptions including an emergency

1 Rogers A, et al. The working hours o f  hospital sta ff nurses and patient safety. Health Affairs 2004;23(4):202-12

The American Nurses Association’s Nationwide State Legislative Agenda



situation that could not be reasonably anticipated and if a nurse has critical skills and expertise that are required for the work. MN law prohibits 
action against a nurse who refuses mandatory overtime because it would jeopardize patient safety. NJ enacted legislation prevents a health care 
facility from requiring an employee to work in excess of an agreed to, predetermined and regularly scheduled daily work shift, not to exceed 40 
hours per week. TX regulations require hospitals to develop policy and procedures for mandatory overtime. WA's new language states that 
acceptance of mandatory overtime by a nurse is strictly voluntary and refusal is not grounds for adverse actions against the nurse.

Legislation enacted in 2001 in ME would prevent a nurse from being disciplined for refusing to work more than 12 consecutive hours except in 
certain circumstances and must be given 10 consecutive hours off following overtime. OR enacted legislation prevents a nurse from being 
required to work more than 2 hours beyond a regularly scheduled shift or 16 hours in a 24 hour time period. Regulations adopted in CA prior to 
2001 prevent an employee scheduled to work a 12 hour shift from working more than 12 hours in a 24 hour period except in a health care 
emergency.

The American Nurses Association’s Nationwide State Legislative Agenda
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Home -♦ News Room -♦ Nursing Matters -* Nurses and Overtime

Nursing Matters fact sheets provide quick reference information and 
international perspectives from the nursing profession on current health a

social issues.

p r n U
ve rm

N u r s e s  a n d  O v e r t i m e *

Nurses are increasingly working overtime. Nurses' overtime (mandatory** or vol 
has been used as a measure to reduce the impact of the critical shortage of nur 
and/or the downsizing of nursing departments in both private and public health f 
However, the increasing amount of overtime threatens nurses’ ability to provide 
individualised care for patients

While in many countries federal regulations define the maximum hours that can 
worked in sectors having a direct impact on public safety (e g aviation, transpor 
nurses and other health care workers are rarely protected. A few examples havi 
selected to provide an overview of existing situations.

* Overtime is time worked in addition to the normal or regular contracted hours.
** Mandatory overtime is obligatory, compulsory or imposed by the employer leaving no 
the employee

Examples
1. USA -  mandatory overtime

Promoted by hospital management as a way to staff effectively during an 
emergency, mandatory overtime has become instead a means to cover 
routine personnel shortages.

In a large number of hospitals nurses report the existence of a documente 
policy that imposes mandatory overtime. Overtime may be from 4 to 16 he 
(or more) and nurses are included in a duty roster to perform the overtime 
after their regular sh'ft. Depending on the state where the nurses are 
employed, they may be paid extra money (not always) but do not get any • 
time off.

In January 2001 the “Registered Nurse and Protection Act" was introduce! 
the US Congress. It aims to limit the number of hours that licensed health 
workers, including registered nurses (RNs), would be obliged to work. The 
will amend the Fair Labour Standards Act to bar mandatory overtime beyc 
hours in a workday or 80 hours in any 14-day work period. Exceptions are

http://www.icn.ch/matters_overtime.htm I/24/2006
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accepted in cases of natural disasters or in the event of a state of emerge 
declared by the authorities. A licensed health care employee may howeve 
voluntarily work beyond 8 hours in any given workday.

2. Australia
Australian nurses report a significant increase in their workload over the p 
five years. A recent report shows an increasing amount of regularly worke 
overtime. On 23 June 2000, Australian Nursing Federation (ANF) ACT Br< 
members voted unanimously to outlaw the working of 16 and 18-hour shifl 
and ban recall shifts when individual nurses considered them to be unsafe

3. Europe
Nurses within the EU are protected by law from being forced to do overtirr 
but it is still common practice in almost all countries that nurses do work 
overtime. To date, the directive that exists has not been implemented in al 
European countries. According to the Working Time Regulations, work tirr 
must not average more than 48 hours per week over a standard averaging 
period of 17 weeks. It is possible however to extend this period to 26 weel 
a year if agreement is reached by employers and employees. Daily and 
weekly rest entitlements are also specified in the regulations:

=> Daily rest: Employees are entitled to a rest period of not less than 11 
consecutive hours in each period of 24 hours during which the 
employee works for the employer.

=> Weekly rest period: Employees are entitled to an uninterrupted rest 
period of not less than 24 hours in each 7-day period. This is in addi 
to the daily rest period.

=> Breaks: Employees are entitled to a rest break when daily working ti 
exceeds 6 hours.

United Kingdom:
A national survey of registered nurses commissioned by the Royal Colleg< 
Nursing (RCN) and carried out by the Institute for Employment Studies (IE 
in 1999 showed that 59% of the respondents report that they work an avei 
of 6.6 of excess hours per week. In 1998, the average was 5.8 hours/weel 
Twenty-eight percent of the nurses report undertaking paid work in additio 
their main job. They work an average of 6.6 hours a week in these additioi 
johs. The increased income is the main reason given for taking on this 
secondary employment.

4. Japan
A 1997 survey by the Japanese Nursing Association showed that 4,636 
nursing personnel reported working an average of 12 hours 36 minutes of 
overtime each month. More than 70% of hospital employees were requirei 
work rotating night shifts (Japanese Nursing Association News, 1998).

It is common practice that individuals in certain positions (e .lanagement) wo 
overtime without specific compensation or benefits. Most ofte.-, nowever this ove 
not mandatory and the risk to public safety is not present. Perceptions about the 
of hours constituting long hours vary according to the type of work. However soi 
employees work 100 hours per week or more. British employees are reported tc 
some of the longest hours in Europe.

http://www.icn.ch/matters_overtime.htm 1/24/2006
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R a t io n a le  fo r w o rk in g  long  h o u rs :
The main reasons for working long hours are:

• Work pressure -  arising from heavier workloads, increasing demand, few* 
and tighter budgets.

• Work organisation -  in some cases lack of prioritisation or individual ineffi 
can increase the workload.

• Long hours culture -  generated by the example of managers working lone 
peer pressure, job insecurity, individuals feel their presence at work is crit 
the realisation of the organisation’s mission.

• A strong commitment amongst individuals towards their work, colleagues, 
customers or clients.

• A need to increase take-home pay.

Some, if not all, of these reasons are relevant to nurses.

E f f e c t  o n  h e a lth
When no limits are set on overtime work and no guidelines exist for the rest peri 
following extended hours of work, the burden of these physical and mental dem 
have a negative affect on patients as well as nurses. Extensive overtime (volunt 
mandatory) may put patients and nurses at risk.

Nurses
A limited number of studies demonstrate the relationship between extended shil 
than eight hours) and fatigue as well as increased safety risks. The negative 
consequences are not limited to physical health, e.g. fatigue, headache, sleeple 
Disruptions and stressed dynamics within the social and family life are also repc

Patients
Extensive overtime puts patients at risk, due to:

• Nurses being less alert to changes in patients’ condition.
• Nurses having slower reactions.
• Medication errors -  adverse drug events (ADEs).
• Errors in clinical judgement.
• Increase in nosocomial infections.
• Increase in decubiti.

All the above potential consequences are likely to lead to deterioration in the qu 
care provided.

http://www.icn.ch/matters_overtime.htm 1/24/2006
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W h a t  N u rs e s  c a n  d o

• A professional nurse is the best judge of her own capability. If she cannot 
safe care in a given situation, she must inform her supervisor.

• Research on the subject of extended overtime and related health issues c 
influence on medical errors should be undertaken so that more comprehe 
data is available.

• The public should be informed about the working conditions in health care 
-  not to frighten them but to alert them about the act situation and gen< 
support for constructive change.

• National nurses’ associations should work together with other health proff 
organisations to ensure appropriate regulation of o''9rtime.

• National nurses’ association should provide the ethical framework for nun 
overtime practices, especially in cases where nurses reject an assignmen 
physical exhaustion or mental stress.

For fu rth e r in form ation p 'e ase  co n ta c t 
ICN a t icn@ icn.ch

Fact sheet/Nurses and Overtime
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‘T h e  w ork  o f  bedside nursing  has becom e increasingly  dem anding, from  physical tasks such 
as securing  and transporting  patien ts in w heel chairs, to caring fo r sicker and m ore obese 
patien ts, and even enduring  abusive behav ior from  patients, fam ily m em bers, and staff, 
includ ing  physicians. M arked  reductions in hospital length o f stays have also  m ade it m ore 
d ifficu lt fo r nurses to get to know  patien t needs. T hese and o ther factors have decreased  the 
average nurse  retirem ent age to  the m id -50 ’s. M any in itiatives to  address the nursing shortage 
are focusing  on m aking  it safer and less stressful fo r nurses to stay  at the bedside as they age .”

A n excerp t from  Charting Nursing's Future, a publication o f the R obert W ood Johnson 
Foundation , N ovem ber 2005.
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K I D S  T O G E T H E R ,  I n c .

B liM H H H H H nM ' • MR JH T  UMHT

People First Language
E x am p les  to  Use a n d  to  S h a re

by K athy Snow

L ab e ls  N o t  t o  Use... P eop le  F irs t  L an g u ag e ...

the handicapped or the disabled people with d isab ilities

the m entally  retarded or lie's retarded
people with m ental retardation or 
he has a cogn itive  im pairm ent

m y son is autistic m y son has  autism

she's a D ow n's; she's m ongoloid she has Dow n syndrom e

birth defect has  a congenital d isability

epileptic a person with epilepsy

w heelchair bound or uses a w heelchair o r a m obility  chair
confined to a w heelchair o r is a w heelchair user

she is developm entally  delayed she has a developm ental delay

lie's crippled; lam e
he has a physical disability  
he has a m obility  im pairm ent

she's a d w arf (or m idget) she o f  short stature

is learning disabled or LD has a learn ing  d isab ility

afflicted with, suffers from , victim  o f person w ho h a s ...

s ite s  em otionally  disturbed; , . . . . . . .J she has an em otional d isab ility
she s crazy

I o f2 1/24/2006 11:47 AM
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normal and/or healthy kids typical kids or kids without a disability

quadriplegic, paraplegic, etc. he has quadriplegia, paraplegia, etc.

she's in Special Ed she receives Special Ed services

handicapped parking. accessible parking,
bathrooms, etc bathrooms etc.

she has problem with... she has a need for...

See Also:

Pennsylvania's Executive Order
"All Commonwealth agencies, boards or commissions under the Govenor's jurisdiction shall use 
'People First' language..."

Return to previous page
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M adam  C h air and m em bers o f  the com m ittee,

My name is Cathy Feaster. I am a nurse practitioner and nursing supervisor in the 
Community Health Services Division o f the Municipality o f Anchorage Department o f  
Health and Human Services. I’m here to testify on behalf o f  House Bill 271.

This bill recently came to our attention at the department, and although we support the 
spirit and intent o f  this bill, we have some concerns regarding possible unintended 
consequences.

It appears the bill will have no negative consequences in regards to the majority o f  our 
nurse driven programs and services. However, we have one program, the Sexual Assault 
Response Team clinic kn »̂wn as SART which by its nature creates special circumstances.

SART is a team comprised o f a police detective, a forensic nurse, and a STAR advocate 
are on call 24 hours a day, 7 days a week. Upon receiving a call the team 

joins as a unit to interview, medically examine and support the sexual assault client. The 
SART clinic has many challenges. We would hate to see legislation jeopardize this 
critical service.

We would like this bill to move forward in thi committee and offer to work with the 
sponsor in looking closely at the implications and language to ensure there are no 
unintended consequences that might negatively impact the viability and important 
mission o f the Sexual Assault Response Team.

Thank you Madam Chair and members o f the committee.

Cathy Feaster, MSN, NP
R H C  Program  Manager
D ept, o f  Health &  Human Services
9 0 7 .3 43 .4 7 89
907.2 49.7648  fax
fcastercc@ m u ni.o rg

mailto:fcastercc@muni.org
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Prepared by: Rod Betit, President/CEO 

February 28, 2006

T h e  A l a s k a  S ta te  H o sp ita l  a n d  N u r s in g  H o m e  A s s o c ia t io n  (A S H N H A ) w i s h e s  to e x p r e s s  its  
a p p r e c ia t io n  for  th e  s p o n so r 's  e f fo r ts  to reach  c o n s e n s u s  on C SH B  271 V e r s io n  'P'. T h e  m e e t in g s  
h e ld  in  th e  in te r v e n in g  w e e k s  h a v e  b e e n  v e r y  h e l p f u l  a n d  co n stru c tiv e .  W h ile  th e  m e a s u r e  n o w  
c o n ta in s  a v e r y  u s e f u l  re p o rt in g  r e q u ir e m e n t  th at  A S H N H A  m e m b e r s  su p p o rt ,  th ere  r e m a in s  o n e  
m a jo r  p r o v is io n  o f  th is  le g is la t io n  w h ic h  A S H N H A  m e m b e r s  ca n n o t su p p o rt .

First, I w o u l d  l ik e  to d r a w  y o u r  a tte n tio n  to a s u r v e y  A S H N H A  c o n d u cte d  o f  its  m e m b e r s h i p  
r e g a r d in g  th e  u se  o f  " m a n d a to r y  o v e r t im e "  a s  d e f in e d  lo c a l ly  b e t w e e n  m a n a g e m e n t  a n d  n u rs in g .  A s  
the a tta c h e d  s u r v e y  c o n d u c te d  b y  A S H N H A  s h o w s ,  fa c i l i t ie s  a r e  not u s in g  m a n d a to r y  o v e r t im e  to f i l l  
the n u r s in g  g a p s  th at  e xist  a ro u n d  th e  S ta te  (see a tta c h e d  S u r v e y  results). Further, to A S H N H A 's  
k n o w le d g e  th ere  h a s  b e e n  no e v i d e n c e  p r e s e n te d  to the con trary  b y  o th e r  parties .  T h e r e fo r e ,  
A S H N H A 's  m e m b e r s h i p  can n o t s u p p o r t  m e a s u r e s  th at  r e d u c e  m a n a g e m e n t 's  a b i l i t y  to fa ir ly  a n d  
o p e n l y  n e g o t ia te  e m p lo y m e n t  p ra ctice s  w ith  th eir  n u r s in g  s ta ff .

S p e c i f i c a l ly ,  A S H N H A 's  con cern  is  a r o u n d  Sec. 18.09.010 o f  th e  b il l  w h ic h  p r o v id e s  that a n u rse  w i l l  
b e  th e  so le  d e t e r m i n e r  o f  w h e t h e r  o v e r t im e  is  a p p ro p r ia te .  In e f fe c t  the b i l l  r e m o v e s  m a n a g e m e n t  
from  th is  d e c is io n  p ro c ess .  T h is  is  s i m p l y  not re a s o n a b le  p e r s o n n e l  p o licy  to a d o p t  b y  s ta te  law . 
C u rren tly ,  o v e r t im e  p a ra m e te r s  are  n e g o t ia te d  b e t w e e n  m a n a g e m e n t  a n d  r e p r e s e n ta t iv e s  o f  n u r s in g  
s ta f f  in  e a c h  c o m m u n ity .  D iffe r e n t  s ta n d a r d s  exist  in d i f fe r e n t  c o m m u n it ie s ,  a c c e p ta b le  to both  
m a n a g e m e n t  a n d  n u r s in g  r e p re se n ta t iv e s ,  b a s e d  on a host  o f  factors. T h is  la n g u a g e  w o u ld  in te rfe re  
w ith  th e  local  a b i l i t y  to a rr iv e  at th e s e  e m p lo y e r / e m p lo y e e  r e la t io n sh ip s .

On th e  o th e r  h a n d , A S H N H A  s u p p o r ts  th e  in ten t o f  18.09.040 o f  th e  b il l .  We b e l i e v e  th is  is  the 
heart o f  th is  le g is la t io n .  T h is  section  w o u l d  re q u ir e  p e r io d ic  re p o r t in g  o f  n u r se  o v e rt im e  u ti l iz a t io n ,  
as  w e l l  a s  u s e  o f  te m p o r a r y  n u r s in g  s e r v ic e s  b y  e a c h  fa c il i ty .  We a g r e e  w ith  the s p o n s o r  th at  th ere  is 
a v a l id  p u b l i c  h e a lth  con cern  to m o n ito r  in the y e a r s  a h e a d .  B y c o l lec t in g  th is  le v e l  o f  in fo rm a tio n  
from  h e a lth  fa c i l i t ie s  the L e g is la tu r e  w i l l  be a b l e  to d e te r m in e  w h e th e r  s te p s  b e in g  ta k e n  to a d d r e s s  
the n u r s in g  sh o rta g e  are  h a v in g  a n y  im p act ,  a n d  i f  not, w h a t  o th e r  m e a s u re s  s h o u ld  b e  i m p le m e n te d  
to a d d r e s s  th e  p r o b le m .

A g a in  A S H N H A 's  m e m b e r s h i p  a p p r e c ia te s  the s p o n s o r 's  w i l l i n g n e s s  to w o r k  on th e  p r o v is io n s  o f  
th is  b i l l .  U n fo r tu n a te ly ,  a lth o u g h  a n u m b e r  o f  im p o rta n t  a m e n d m e n t s  h a v e  b ee n  m a d e ,  th ere  still  
r e m a in s  a m a jo r  p r o v is io n  o f  th is  b il l  w h ic h  A S H N H A  m e m b e r s  ca n n o t su p p o rt.  T h a n k  y o u  for th is  
o p p o r tu n ity  to te s t i fy  today.

ASHNHA R e p r e s e n t s  t h e  Follow ing A laska  Health c a r e  Providers

Alaska Regional Hospital, Alaska Native Medical Center, Alaska Pioneer Home System, Bartlett Regional 
Hospital, Bassett Army Community Hospital, Cential Peninsula General Hospital, Cordova Community Medical 
Center, Denali Center Nursing Home, Fairbanks Memorial Hospital, Heritage Place Nursing Home, Kanakanak 
General Hospital, Ketchikan General Hospital, Maniilaq Health Center, Mary r  nrad Center, Mat-Su Regional 
Hospital, Mt. Edgecu;..be Hospital SEARHC, Norton Sound Regional Hospital, Petersburg Medical Center, 
Providence Alaska Medical Center, Providence Extended Care Center, Providence Kodiak Island Medical Canter, 
Providence Seward Medical & Care Center, Providence Valdez Medical Center, Sitka Community Hospital, South 
Peninsula Hospital, U i*F  3rd Medical Group- Elnendorf, Wrangell Medical Center, Yukon Kuskokwim Delta 
Regional Hospital, Alaska Psychiatric Institute, North Star Behavioral Health System, Wildflower Court Nursing 
Home.

Alaska State Hospital & Nursing Home Association, 426 Main St., juneau, AK 99801 (907) 586-1790



A SH N H A  2004 and 2005 N U R SE O V ER T IM E SU R V E Y  R E S U L T S  -  V ER SIO N  O' (February 13,2006)

Facility

Alaska Regional Hospital

0 ? Nurse Vacancy Mandatory OT On-call Policy
O) 0 cv. Rates Usage- Total Hrs

f  times
w s -i w 2004 2005 2004 2005 Require /month

Worse 8,10,12 4 to6% 4 to 6% NONE NONE
cortain
Units varies

6 s ,
541

E u £  NONE
REPORT NOT RECEIVED IN TIME TO INCLUDE IN THIS ANALYSIS

Alaska Pioneer Homes (All Six Facilities) No Yes Worse 7.5 unknown L.iknown unkno»n unknown No NONE

Alaska Psvchiatrlc Institute No Yes Worse 8,10,12 20% 30% unknown 46 hrs. No NONE |

Bartlett Regional Hospital 
Bassett Army Community Hospital

Central Peninsula General Hospital

Cordova Community Medical Center 
E snail Center Nursing Home

Fairbanks Memorial Hospital 
Heritage Place Nursing Home 
Kanakanak General Hospital

Ketchikan General Hospital
Manlllaq Health Center
Mary Conrad Center Nursing Home

Mat-Su Regional Medical Center

Mt. Edgecumbe SEARHC Hospital 
North Star Behavioral Health System 
Norton Sound Regional Hospital
Petersburg Medical Center

Providence Alaska Medical Center 
Providence Extended Care Center

Providence Kodiak Island Medical Center 
Providence Seward Medical & Care Center 
Providence Valdez Medical Center

Sitka Community Hospital

South Peninsula Hospital 
USAF 3rd Medical Group-Elmendorf 
Wildflower Court Nursing Home 

Wrangell Medical Center

Yukon Kuskokwim Delta Regional Hospital No

REPORT NOT RECEIVED IN TIME TO INCLUDE IN THIS ANALYSIS

Yes I Worse 

No | No Chg

i
I  J
M « L

REPORT NOT RECEIVED IN TIME TO INCLUDE IN THIS ANALYS.o

14%
10%

11%
20%

NONE

NONF

NONE

NONE

Certain
Units

Certain
Units

REPORT NOT RECEIVED IN TIME TO INCLUDE IN THIS ANALYSIS

REPORT NOT RECEIVED IN TIME TO INCLUDE IN THIS ANALYSIS
| No Chg.|s, 10,1 2J 7% | 7% | NONE | NONE | Un,is | varies | S144 hrs | T2175nre j NONE

IN 
IN

[

No

Yes | Better

Worse 

No Chg. 

Worse

i?L

REPORT NOT RECEIVED IN TIME TO INCLUDE IN THIS ANALYSIS
Certain I

12% | 8% | NONE | NONE | Units | 10 X | 10000 hrs | 10000 hra | NONE
REPORT NOT RECEIVED IN TIME TO INCLUDE IN THIS ANALYSIS

8, 10. 12 
8 & 12 

8.10,12

15%

10%
15%

5.55%

12%
15%

NONE

unknown

NONE

NONE

unknown

NONE

No NONE
Certain
Units 7 X

Certain
Units 8 X

NONE

REPORT NOT RECEIVED IN TIME TO INCLUDE IN THIS ANALYSIS 
REPORT NOT RECEIVED IN TIME TO INCLUDE IN THIS ANALYSIS

NONE NONE

iOOOUnt NONE

1200 hrs NONE

No Worse 8& 10 5% 5% unknown NONE Yes 4 X N0NE , NONE NONE

Yes Worse 3,10,12 4.36% 4.76% NONE NONE
Certain
Units NA

'Afht Tf '■ ' ' '• 
n u n c NONE NONE

No Worse 8,10,12 20.83% 20.75% NONE NONE No NONE NONE S NONE NONE

Yes No Chg. 12 10% 10% NONE NONE
Certain
Units NA unknown r -WOO hrs NONE

No No Chg. 8& 12 unknown 5% NONE NONE Yes 3 X n o n e ! '&o n e 1 NONE
REPORT NOT RECEIVED IN TIME T * INCLUDE IN THIS ANALYSIS

No No Chg. 12 20% 20% NONE NONE
Certain
Units varies s x r * . 4738 hrs 

1056 hrs

NONE

wes No Chg. 8,10,12 6% 3% NONE NONE
Certain
Units 15 X 144 hr* | NONE

REPORT NOT RECEIVED IN TIME TO INCLUDE IN THIS ANALYSIS
No Chg. 
No Chg.

Better

8 & 12 
8 & 12
8 & 10

0%
0%

40%

0%
0%

28%

NONE
unknown

NONE

NONE
NONE

NONE

No
Yes

Certain
Units

TOTAL Temporary Nursing Hours Purchase 1 by Non-exempt Facilities





Alaska State Legislature

Member
Labor and Commerce Committee 
State A ffa irs Committee 
Economic Development, Trade & Tourism 

Committee 
Education Committee 
Joint Armed Services Committee

Einsnre Su^ommiltces
Labor & W orkforce Development 
Community & Econom ic Development 
M ilita ry  & Veterans' A ffa irs

Chairman

Military & Veterans' Affairs Committee

A Communication From
REPRESENTATIVE BOB LYNN

District 3 1 Anchorage

SPONSOR STATEM ENT HB 287
Medical Facilities Certificate of Need

B y R epresentative Bob Lynn

Rcprctentitivc.Bob l.ynn .i legis »i»te ak us
Session:

Alaska State Capitol 
Juneau, AK 99801-1182

Phone (907)465-4931 
Fan (907) 465-4316 

To ll Free (8(H)) 870-4391

Interim:
716 W 4lh A vc ,«650 

Anchorage, AK 99501-2133

Phone (907)269-0205 
Fax (907)269-0207

Free enterprise motivates excellence, encourages competitive prices, and benefits consumers. 
The beneficial principles of free enterprise apply to businesses large or small: hot dog stands, 
automobile manufacturers, as well as health care facilities, and nursing homes.

HB287 removes the current requirement for a Certificate of Need for health care facilities and 
nursing homes in a borough with a population of more than 25,000. In other words, a Certificate 
of Need would not be required for a health care facility or nursing home in Anchorage,
Fairbanks. Juneau, Matsu and Kenai. Smaller communities would still require, as a practical 
matter, the Certificate of Need.

Competition typically lowers prices. Passage of I IB287 would help lower the escalating costs of 
Workers’ Compensation, PERS STRS, Medicaid, and the cost and availability for Alaskan 
companies and indiv iduals.

The free marketplace should decide if a business is needed, not the government. A health care 
facility or nursing home should not have to beg for a government issued Certificate of Need to 
open a business, so as to protect similar businesses from healthy competition. Medical facilities 
and nursing homes keep patients healthy; competition keeps the economy healthy.

Medical costs in Alaska have reached crisis levels. It is past time to restore American 
competition and freedom of choice for the benefit of Alaska’s medical consumers.

Your support of MB 2S7 is respectfully requested
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CS FOR HOUSE BILL NO. 287( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - SECOND SESSION 

BY

Offered:
Referred:

Sponsor(s): REPRESEN TATIVES LYNN, Coghill, Chcnault, Kohring

A BILL 

FOR AN ACT ENTITLED 

"An Act amending the certificate of need requirements to apply only to health care 

facilities that are nursing homes or residential psychiatric treatment centers or that are 

located in a borough with a population of not more than 25.000, in the unorganized 

borough, or in a community with a critical access hospital."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.07.031(a) is amended to read:

(a) Except as provided in (c). (d) and (<;) [(c) AND (d »] of this section, a 

person may not make an expenditure of $1,000,000 or more for any of the following 

in a horouRh with a population of not more than 25.000. in the unorganized 

borough. or in a communih in which a facility lias been designated In the 

department as a critical access hospital, unless authorized under the terms of a 

certificate of need issued bv the department:

(1) construction of a health care facility;

(21 alteration of the bed capacity ol a health care facility; or

- 1-
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facility.

* Sec. 2. AS lS.07.03Hb) is amended to read:

(b) Notwithstanding the expenditure threshold in (£) [(a)] of this section, a

person may not convert a building or part of a building to a nursing home that requires 

licensure as a nursing facility under AS 47.32 unless authorized under the terms of a 

certificate of need issued by the department.

* Sec. 3. AS 18.07.031 is amended by adding new subsections to read:

(f) In this section, reference to the department's designation of a facility as a 

cntical access hospital means action taken by regulatory authority exercised under 

AS 18.05 or AS 18.20 by which a facility eligible for designation as a cntical access 

hospital has been so identified.

(g) Notwithstanding the limitations in (a) of this section, a person may not 

make an expenditure of $1,000,000 or more for any of the following unless authorized 

under the terms of a certificate of need issued by the department:

(1) construction of a nursing home or residential psychiatric treatment

center;

(2) alteration of the bed capacity of a nursing home or residential 

psychiatric treatment center; or

(3) addition of a category of health services provided by a nursing 

home or residential psychiatric treatment center.

* Sec. 4. AS 1 S.07.111 is amended by adding a new paragraph to read:

(11) "nursing home" means a facility that is not used for acute care that

provides nursing care and related medical services 24 hours a day to individuals 

admitted to the home because of illness, disease, or physical infirmity.

* Sec. 5. The uncodified law of the State of Alaska is amended b\ adding a new section to 

read:

APPLICABILITY. Sections 1 - 3 of this Act apply to health care facilities, except for 

nursing homes and residential psychiatric treatment centers, in existence or proposed on or 

after the effective date of this Act. A decision of the Department of Health and Social 

Services denying or granting a certificate of need that has been applied for or issued for a

(3) addition o f a category  o f health ser ces p rov ided  by a health care

CSHB 287( >
New Text Underlined I DELETED TEXT BRACKETED]



health care fa .Iity, except for nursing homes and residential psychiatric treatment centers, 

located in an area of the state other than in a borough with a population of not more than 

25.000, the unorganized borough, or a community in which a facility has been designated as a 

critical access hospital before the effective dak of this Act shall be void and unnecessary. A 

pending application for a certificate of need for a health care facility, except for nursing 

homes and residential psychiatric treatment centers, located in an area of the stale other than 

in a borough with a population of not more than 25,000. the unorganized borough, or a 

community in which a facility has been designated as a critical access hospital before the 

effective date of this Act shall be returned to the applicant.

WORK DRAFT WORK DRAFT 24-LS0611\Y

-3-
New Tex: Underlined I DELETED TEXT BRACKETED]

C SH B  2871 )



Revision Dale/Time (Note if correction):

STATE O F ALASKA
2006 LEG ISLA TIV E SLSSION

Dept. Affected:

FISCAL NOTE
Fiscal Note Number:
Bill Version:
( ) Publish Date:

HB287CS(HES)-DHSS-DBH-03-16-06

Health & Social Services

Title

Sponsor 

Requester 

Expend itu res /R evenues

LIMIT CERTIFICATE OF NEED TO BOROUGHS 
i/ITH A POPULATION OF LESS THAN 25.000 RDU Behavioral Health

Component Behavioral Hlth Medicaid Svcs

LYNN________

HOUSE (HES)

Note: Amounts do not include inflation unless otherwise noted below

Component No. 

(Thousands of Dollars)

2660

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims 26,724.4
Miscellaneous

TOTAL OPERATING 0.0 oja 0.0 0.0 0.0 26.724.4

IcAPITAL EXPENDITURES I
CHANGE IN REVENUES (0)

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 13,362.2
1003 GF Match 13,362.2
1004 GF
1037 GF/Mental Health
Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 26,724.4

Estimate of any current year (FY2006) cost: ___________
Mark this box (X) if fundinq for this bill is included in the Governor's FY 2007 budget proposal: C
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page i t  necessary)

CS IIB287 amends the certificate of need (CON) by exempting certain health facilities in the 
most populated areas from the program. The current CON program applies to all areas of the 
state (AS 18.07). This bill would require CON only to health facilities (other U. m nursing 
homes and residential psychiatric treatment centers) in the less populated areas of the state: (a) 
boroughs with a population of less than 25,000, (b) the unorganized borough, and (c) 
communities with a critical access hospital.

Continued
Prepared by:
Division
Approved by:
Agency

Janet Clarke. Assistant Commissioner
Finance & Mqmt Services

Phone 465-1630
Date/Time 03/08/2006

Karleen Jackson. Commissioner
Department of Health and Social Services

Date 03/16/2006

( R e v . u n o  917130 0 5  O M B ) Page I o f 3



ANALYSIS CONTINUATION
Alaska law requires that a person who plans to undertake certain activities related to a health care 
facility or to convert a facility to a nursing home must first demonstrate a need for the proposed 
service and obtain a certificate of need from the Department.

The CON program applies to these health care facilities: private, municipal, state or federal hospital, 
psychiatric hospital, skilled nursing facility, residential psychiatric treatment center, independent 
diagnostic testing facility, tuberculosis hospital, kidney disease treatment center, intermediate care 
facility, and ambulatory surgical facility. Excluded arc the Alaska Pioneer Homes and Alaska 
Veterans Home and the offices of private physicians or dentists.

This bill would exempt facilities other than nursing homes and RPTCs in locations with population 
at or above 25.000 from the certificate of need requirement. It would eliminate the review of 
approximately 90%-95% of all certificates of need for the remaining health care facilities as almost 
all facilities arc located in the exempt areas. Of the facilities currently subject to CON, 12 of the 25 
hospitals/co-located nursing facilities, and all of the 9 ambulatory surgical centers, 3 independent 
diagnostic/testing facilities, 4 kidney dialysis centers, would be exempt under CS HB287. All of the 
4 freestanding nursing facilities and 4 residential psychiatric treatment centers would still be subject 
to CON.

C’S MB 287 would affect the 5 boroughs with population greater than 25,000: Municipality of 
Anchorage, Matanuska-Susitna Borough, Fairbanl s North Star Borough. City and Borough of 
Juneau, and Kenai Peninsula Borough. Health care facilities and nursing home beds in these 
boroughs would not be subject to the CON process. Within the Kenai Borough, the community of 
Seward has a critical access hospital meaning that Seward is still covered by the CON program, but 
all other areas in the borough are not. Since the remainder of the state is either in a borough with a 
population less than 25,000 or is part of the unorganized borough the CON program would still be 
required in all other locations.

Based on interest expressed by health care providers and national trends the Department estimates 
that there are many projects in the exempt areas that would potentially start development 
immediately after the bill was passed. It is anticipated that construction on these facilities would peak 
within 3 years and that most, but not all. of the construction would be completed within 5 years.

In the Behavioral Health Medicaid component, the projects described below might be built if certain 
health facilties in the 5 largest boroughs arc exempt from the CON program.

FISCAI NOTE
F N #

STA TE O F ALASKA
2006 L E G ISL A T IV E  SESSIO N

Page 2 o f 3



FISCAL NOTE
F N #

ANALYSIS CONTINUATION
Note that Residential Psychiatric Treatment Centers arc not exempt under CS HB 287.

The fiscal note is based on a list of potential projects. It is not possible to identify with any 
confidence which projects would or would not have been approved anyway, although we know that 
some would. The department's best estimate is that approximately 30% of the projects would have 
successfully completed the CON process. The fiscal note represents the aggregate Medicaid costs 
for the 70% of potential projects affected by CS HB 287 that likely would not have received a 
CON.

The uncertainty stems from several reasons: some projects are for new services that we do not have 
experience with yet; the standards for CON were recently changed and we do not have enough 
experience yet to speculate; sonic projects would not submit an application because the provider was 
aware that they were unlikely to receive the CON.

Alcohol and Drug Hospital: A couple of years ago a 30-bcd facility in Anchorage was discussed 
with Department staff. The cost is bas^d on similar types of facilities and would be about the same as 
an RPTC facility except without all of the educational and gym facilities. This specialty 
hospital would be licensed as a psychiatric hospital but serve alcohol and drug clients. Estimated 
annuaI cost to Medicaid: $16,607.5 starting in FY2012

Psych Hospital Beds: Valley Hospital has an empty 40-bed acute care facility that they arc looking 
to sell or lease. They have contacted the Department on at least 3 occasions regarding the conversion 
of the facility to a psych hospital. If Fairbanks became a regional center and CON was not required, 
40-60 beds would likely be built, primarily for adolescents and children. Last year North Star 
submitted a CON proposing development of 30 inpatient psychiatric hospital beds for children in 
Fairbanks. They would likely have planned for more if it were not for CON. In addition, Proviuence 
had plans up until recently to build a 60-bed psych facility in Anchorage. Although this facility will 
not be built, someone else might consider building a facility of that size. The costs per bed were 
estimated from recent CON applications. Estimated annual cost to Medicaid: $10,116.9 starting in 
FY2012 for a total o f  90 beds.

The GF match is based on the statutory SFY average FMAP for Title XIX for the appropriate year 
(2007-2008=57.58%; 2009=50.44%; 2010-2012=50.00%).

STA TE O F ALASKA
2006 L E G ISL A T IV E  SESSIO N
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Revision Date/Time (Note if correction): Dept. Affected:
LIMIT CERTIFICATE OF NEED TO BOROUGHS 
WITH A POPULATION OF LESS THAN 25.000

FISCAL NOTE
Fiscal Note Number:
Bill Version:
( ) Publish Date:

STATE OF ALASKA
2006 LEG ISLA TIV E SESSION

Title

HB287CS(HES)-DHSS-DHCS-03-16-06

Health & Social Services

RDU h „ jlth  Care Services

Component Medicaid Services

LYNNSponsor 

Requester 

Expenditures/Revenues

HOUSE (HES) Component No. 

(Thousands of Dollars)

2077

Note: Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
equipment
Land & Structures
Grants S Claims 2.373.5 4.747.0 7.142.4 14,546.6 16.195.1 18,942.7
Miscellaneous

TOTAL OPERATING 2.373.5 4.747.0 7.142.4 14.546.6 16.195.1 18.942.7

CAPITAL EXPENDITURES

CHANGE IN REVENUES (0)

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 1,366.7 2,733.3 3,602.6 7,273.3 8,097.6 9.471.4
1003 GF Match 1.006.8 2,013.7 3,539.8 7,273.3 8.097.5 9.471.3
1004 GF
1037 GF/Mental Health
Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 2,373.5 4,747.0 7,142.4 14,546.6 16,195.1 18,942.7

Estimate of any current year (FY2006) cost: ___________
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budqet proposal: 
POSITIONS
Full-time
Part-time
Temporary

ANA. YSIS: (Attach a separate page if necessary)

CS HB287 amends the certificate of need (CON) by exempting certain health facilities in the 
most populated areas from the program. The current CON program applies to all areas of the 
state (AS 18.07). This bill would require CON only to health facilities (other than nursing 
homes and residential psychiatric treatment centers) in the less populated areas of the state: (a) 
boroughs with a population of less than 25.000, (b) the unorganized borough, and (c) 
communities with a critical access hospital.

Continued
Janet Clarke, Assistant Commissioner
Finance & Maraaement Services

Prepared by:
Division

Approved by: Karleen Jackson. Commissioner________
Agency Department of Health and Social Services

Phone 465-1630
Date/Time 03/10/2006

Date 03/16/2006
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m
ANALYSIS CQMimUATlQN
Alaska law requires that a person who plans to undertake certain activities related to a health care 
facility or to convert a facility to a nursing home must first demonstrate a need for the proposed 
service and obtain a certificate of need from the Department.

The CON program applies to these health care facilities: private, municipal, state or federal hospital, 
psychiatric hospital, skilled nursing facility, residential psychiatric treatment center, independent 
diagnostic testing facility, tuberculosis hospital, kidney disease treatment center, intermediate care 
facility, and ambulatory surgical facility. Excluded are the Alaska Pioneer Homes and Alaska 
Veterans Home and the offices of private physicians or dentists.

This bill would exempt facilities other than nursing homes and RPTCs in locations with population 
at or above 25,000 from the certificate of need requirement. It would eliminate the review of 
approximately 90%-95% of all certificates of need for the remaining health care facilities as almost 
all facilities are located in the exempt areas. Of the facilities currently subjec* to CON, 12 of the 25 
hospitals o-located nursing facilities, and all of the 9 ambulatory surgical centers, 3 independent 
diagnostic/testing facilities, 4 kidney dialysis centers, would be exempt under HB287. All of the 4 
freestanding nursing facilities and 4 residential psychiatric treatment centers would still be subject to 
CON.

CS HB 2S7 would affect the 5 boroughs with population greater than 25,000: Municipality of 
Anchorage, Matanuska-Susitna Borough, Fairbanks North Star Borough, City and Borough of 
Juneau, and Kenai Peninsula Borough. Health care faci'itics and nursing home beds in these 
boroughs would not be subject to the CON process. Within the Kenai Borough, the community of 
Seward has a critical access hospital meaning that Seward is still covered by the CON program, but 
all other areas in the borough arc not. Since the remainder of the slate is either in a borough with a 
population less than 25,000 or is part of the unorganized borough the CON program would still be 
required in all other locations.

Based on interest expressed by health care pro\ iders and national trends the Department estimates 
that there are many projects in the exempt areas that would potentially start development 
immediately after the bill was passed. It is anticipated that construction on these facilities would peak 
within 3 years and that most, but not all, of the construction would be completed within 5 years.

In the Health Care Services Medicaid component, the projects described below might be built if 
certain health lacilties in the 5 largest boroughs are exempt from the CON program.

FISCAL NOTE
FN rr

STA TE O F ALASKA
2006 L E G IS L A T IV E  SESSIO N

Page 2 o f  4



FISCA L NOTE
F N #

ANALYS IS CONTINUATION
The fiscal note is based on a list of potential projects. It is not possible to identify with any 
confidence which projects would or would not have been approved anyway, although we kr >w that 
some would. The department's best estimate is that approximately 30% of the projects would have 
successfully completed the CON process. The fiscal note represents the aggregate Medicaid costs 
for the 70% of potential projects affected by CS HB 287 that likely would not have received a 
CON. The cost estimates are conservative because, while all will have additional costs for Medicaid, 
for some of the facility types we were unable to quantify the cost.

The uncertainty stems from several reasons: sonic projects are for new services that we do not have 
experience with yet; the standards for CON were recently changed and we do not have enough 
experience yet to speculate; some projects would not submit an application because the provider was 
aware that they were unlikely to receive the CON.

Ambulatory Surgery Centers: Based on letters of intent, prior CONs that were denied or 
withdrawn, or request for information for surgery suites in a location. The cost is an average of 
recent surgery' projects that submitted certificate of need applications. Estimated annual cost to 
Medicaid: $2,196.7 by 2009 with 12 beds added in FY2007 and another 14 beds in FY2008 and 
FY2009, fo r  a total o f  40 beds.

Cardiac Hospital: Although Lie Department has not received any specific inquiries for this type of 
service it is growing around the country and interest in Alaska may not be too far off. The cost was 
estimated based on an average cost of acute hospital beds in recent CON applications. Estimated 
annual cost to Medicaid: $2,747.6 with 30 beds starting in b Y20I0.

Cardiac Cath Labs: Four Labs are expected in the next 3 years. Fairbanks Memorial Hospital is 
considering one or two Labs now. It is expected that competition for labs in Anchorage and the Mat- 
Su Valley would develop and ihat Soldotna will want the service also. Estimated annual cost to 
Medicaid is unknown.

ST A T E  O F  ALA SKA
2006 L E G IS L A T IV E  SESSIO N

Independent Diagnostic and Testing Facilities: Additional competition would be expected in this 
area with 7 new facilities starting up in Juneau, Soldotna, Fairbanks, Mat-Su and Anchorage. 
Information received indicates Alaska Open Imaging has considered opening in Juneau and 
Providence Imaging in Wasilla. These projects would likely all be built in 1 -2 years. Estimated 
annual cost to Medicaid is unknown.
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FISCAL NOTE
F N #

ST A T E  O F  ALASKA
2006 L E G IS L A T IV E  SESSION

ANALYS IS CONTINUATION
General Acute Care Hospital: Providence has indicated a need for 50-100 beds and Valley 
Hospital has a partially completed space for 75 beds. Sold na and Fairbanks would be expected to 
add beds as well. The costs were estimated based on recent certificate of need 
applications. Estimated annual cost to Medicaid: S8,242.8 by 2011 fo r  200 beds, with 40 new beds 
added in each o f  the next 5 years.

Kidney Dialysis Centers: One new 16-station facil.ty may be developed in Anchorage. We did have 
one contact requesting information on certificate of need for such a facility. Estimated annual cost to 
Medicaid is unknown. Probably not started until FY2010.

Long Term Acute Care Hospital Beds: This is a new service that was approved for Anchorage in 
2005. There may be an interest in developing these same services in Fairbanks and the Mat-Su 
Valley. Long Term Acute Care hospitals are specialty hospitals, without emergency rooms or 
outpatient services, designed to provide extended medical and rehabilitative care for critically ill, 
medically complex patients who have multiple acute v. hronic conditions. Most patients in these 
facilities are age 65 and over. Their length of stay is to,> long for acute care, but their medical 
condition is not right for long-term care, plus they have an opportunity for rehabilitation. These 
services will be paid for primarily through Medicare and Medicaid. Estimated annual cost to 
Medicaid: S3.008.0for 90 total beds starting in FY2010.

Radiotherapy: Three programs arc expected. Inquiries have been made for this type of facility in 
Wasilla and Fairbanks and a letter of intent for expansion was received a couple of years ago for 
expansion of radiotherapy in Anchorage. Estimated annual cost to Medicaid is unknown. Probably 
not started until FY2010

PET/CT Scanner: Fairbanks has indicated a continuing interest in this service even though a 
project was denied recently. A new one might be added in Anchorage. Estimated annual cost to 
Medicaid is unknown. Probably started in FY2007.

Orthopedic Hospital: Although none exists in Alaska, these specialty hospitals arc growing rapidly 
in the rest of the US. It is only a matter of time before they move to Alaska. Costs were estimated to 
be similar to Cardiac Hospitals. Estimated annual cost to Medicaid: $2.747.6 for 30 beds starting in 
FY20I2.

The GF match is based on the statutory SFY average FMAP for Title XIX for the appropriate year 
(2007-2008=57.58%; 2009=50.44%; 2010-2012=50.00%).
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Dear Representative Lynn:

The following information is provided in response to your letter of March 23, 2006 requesting 
information related to HB 287 and the Certificate of Need (CON) program.

'r- Would HB 287 cause an increase in the number o f  eligible Medicaid recipients? I f  
so, how?

HB 287 does not change the eligibility criteria for Medicaid enrollment; therefore it would not 
cause an increase in the number of persons eligible for Medicaid.

r  Would HB 287 cause additional services to be offered which are not currently 
available to Medicaid iccipients in Alaska?

HB 287 would not add new services to the Medicaid program which are not already covered 
under the Medicaid State Plan. Most standard services covered are by now offered in-state

>  It is my understanding that, i f  services are not available in Alaska, Medicaid
recipients will be sent to outside facilities to receive treatment. I f  people don't have 
to he flown out fo r treatment, wouldn't the cost be lower?

Most out-of-state services are less costly on a per-day charge. If people receive treatment in 
Alaska instead of out-of-state, the cost would be higher. Medicaid pays for transportation to 
the lower 48 in cases where specialized care is not available in Alaska. If services which are 
not currently available to Medicaid recipients in Alaska become available in-state there may 
be some savings in transportation costs. The department estimates that nearly 18% of 
transportation costs are associated with the types of facilities affected by HB287; however, 
virtually all of that is in-state travel. Less than one half of one percent of transportation costs 
is to these types of facilities out-of-state. The savings opportunity is further limited because 
recipients from rural Alaska will still need transportation to urban areas to access the services. 
We estimate that between 538,000 and 576,000 of general fund dollars for transportation 
could be avoided.”

06 Fmn ^  J punted on recycled paper



R epresentative Lynn - 2 - A pnl 13, 2006

>  Why would HB 287 cause services to he more expensive than what is charged by 
existing providers?

HB 287 increases costs to Medicaid by increasing the rates paid for procedures. Medicaid 
payment rates for facilities are “...based on reasonable costs related to patient care...” (AS 
47.07.070). This includes operations costs and c a p i ' costs. New facilities add additional 
capital and operating costs. If 25% of a facility’s put :nt load is Medicaid, this statutory 
section requires Medicaid to pay rates that include 25% of the capital and operating costs. 
This share of new facility costs is a new cost to the Medicaid program.

As staled above, the number of eligible persons and services offered would not change under 
HB 287; and if we assume that the utilization rate of the services remains constant, then the 
number of procedures provided across all facilities would not change. With the same number 
of procedures divided between more facilities, a greater share of the capital and operating cost 
is distributed to fewer procedures, thereby increasing rates. One purpose of the CON program 
is to assure that there is sufficient demand for the services to minimize increased rates.

r- According to the pricing wot kshect you provided in your example o f  a fractured 
arm, both procedures were less expensive (more than 50% less) than the same 
procedure provided in a hospital setting. I f  these numbers are accurate, then would 
not HB 28 / have a negative fiscal note indicating the savings tc the State?

In the pricing worksheet we provided, the cost of treatment for a fractured arm was 53% 
lower in an ambulatory surgical center than in an outpatient hospital. The cost for an 
abdominal CAT scan example was 23% lower in an ambulatory surgical center than in an 
outpatient hospital. These examples were in response to a request for comparison of pricing 
methodologies. They are an accurate comparison of payments under current rates for a similar 
diagnosis treated in two different facility types for different patients, possibly with different 
circumstances and care needs. They are not a comparison of “before and after” HB287, 
therefore they do not indicate that HB287 should have a negative fiscal note.

>  You claim that providing services in facilities that would qualify for the additional 
facility' fees could cause Medicaid costs to go up, for example Medicaid subsidies 
such as the DISH payments to hospitals. But in your letter dated March 13, you 
indicated that the only facility you could imagine in this category would be a surgery 
center physically connected and adjunct to a hospital. So i f  none o f the facilities 
would he paid more, how would this generate a higher fiscal note?

It is possible that a new hospital or co-located facility could affect either total DSH payments 
made or DSH payments made to other hospitals if it has high uncovered uninsured care costs.
If that happened, then the hospital’s facility specific limit for DSH could increase, w hich 
could generate a higher fiscal note. An increase in facility specific limit docs not 
automatically mean additional DSH payments. Hospitals participating in the DSH program 
must also meet eligibility requirements and agree to perform necessary health and social 
services through an approved project. DSH payments are subject to the availability of 
matching funds and the continued allotment of federal financial participation.



Representative Lynn -3- April 13, 2006

If you have questions concerning this information, please fee free to contact either Tony 
Lombardo at 465-3030 or Janet Clarke at 465-1630.

cc: Anthony Lombardo, Deputy Commissioner 
Janet Clarke, Assistant Commissioner 
Sherry Hill, Special Assistant 
Elmer Lindstrom, Special Assistant 
Laura Baker, Budget Chief 
Jack Nielsen, Office of Rate Review 
David Pierce, CON Program

Sincerely,

Karleen K. Jackson, Ph.D. 
Commissioner



Click h ere  to re tu rn  to  th e  original sto ry

M y  T u r n :  S t a l e  a t t a c k s  b ill  w i t h  i n f l a t e d  c o s t  

e s t i m a t e s

S p o n s o r :  R e p e a l i n g  Certificate of N e e d  l a w  e n c o u r a g e s  

competition

Want to open a health care business in Alaska? Under current law, you'll hav 
to go hat-in-hand 'o the governor and his minions to beg for a "Certificate of 
Need." That's vvhv I've sponsored House Bill 287, and co-sponsored an 
initiative to repeal the Alaska Certificate of Need law. If someone wants to 
open a hot dog •> and, shoe store, or a health care facility, it's none of the 
government's business.

A competitiv j marketplace is as American as apple pie, whether for medical 
care or anvil mg else. C v .npetition encourages lower prices, motivates 
excellence, and facilitates consumer choice. That's Tea. lomics 101. Current 
Certificate of Need requirements discriminate against small businesses by 
denying entn into the health care market. Limited choices inflate prices. 
Perhaps the C ertificate of Need should be relabeled "Certificate of 
Monopoly."

When I get sick, 1 don't want the government limiting my choices. The more 
medical availability the better. When I shop for a new TV. things usually turn 
out better if I have a wide range of dealers and models to choose from. Good 
medical care is no different, and is infinitely more important.

Medical costs in Alaska are skyrocketing to crisis levels. Eliminating 
Certificate of Need requirements should help lower Alaska's health care 
costs, reduce Workers' Compensation costs, and help keep things more 
affordable for both families and businesses. We can't lower the price of 
gasoline by limiting oil production. Why w ould limiting the supply of 
medical facilities lower health care costs?

As expected, health care monopolies with vested interests have responded the 
only way they can - by attaching humongous fiscal notes to both my bill and 
the initiative. To paraphrase Ronald Reagan, "There they go again!"

The first cost scenario for the initiative eliminating the Certificate of Need 
was an amazing S41 million. Fiscal notes by the Department of Health and 
Social Services estimated the bill would cost the state about $45 million.

h tp ://ju iieauem pire.com /cgi-bin/print it2000.pl
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Recently a newspaper opinion piece by the administration pegged the fiscal 
impact at more than S30 million. Trying to get realistic estimates from the 
administration has been like trying to pick up a bar of soap in the shower. 
News flash! Fiscal notes for any proposed legislation should be based on 
clearly substantiated and verifiable data. Anything else is disingenuous.

Experts believe the astronomical figures attached to the bill arc grossly 
misleading and inaccurate.

1) Estimates are based on extremely unlikely expenditures, like the cost of a 
new cardiac hospital. That’s as likely as Lockheed building an aircraft factor} 
here.

2) The administration makes projections for new facilities without 
demonstrating interest or need (see cardiac hospital above).

3) Most expenditures cited in the administration estimates are paid for by the 
business owners, at no cost to the state (for example, ambulatory surgery 
centers, independent diagnostic facilities, etc.) - nonetheless they're lumped 
into the fiscal note.

4) Statistics aren't verifiable. No explanation accompanying the data - just 
numbers changing with each phase of the moon. The state admits the cost 
estimates are suspect by stating, "It is not possible to identify with any 
confidence which projects w ould or would not have been approved." So the 
state just includes all of them.

5) Fiscal notes don't even mention potential sav ings to the state if the 
Certificate of Need requirement is scrapped.

The goal of my bill and the related initiative is to eliminate obsolete and 
artificial Certificate of Need barriers, thereby allowing expanded medical 
choice and less expensive health care. My Bill and the initiative should be 
judged on v erifiable fiscal information, potential cost savings and excellence 
for all concerned. That's only fair. Like everything else, medical care should 
be based on the principles of free enterprise - not political influence from 
large monopolistic hospitals.

• State Rep. Bob Lynn. R-Anchorage, is sponsor of House Bill 287.
Click here to return to story:
http: www.juneauempirc.com stories 041006 opi 200604l00l0.shtrnl

http://juneaucm pire.com /cgi-biiv  printit2000.pl 4/10/2006

http://www.juneauempirc.com
http://juneaucmpire.com/cgi-biiv


Page 1 o f  1

Nancy M an ly

From: Jerrn^y Hayes dh ayes@ admin.apcak.net]
Sent: Thursday, March 30, 2006 2:30 PM
To: Nancy Manly: Rep. Bob Lynn; Rep. John Coghill; Rep Vic Kohring; Rep. Mike Chenault
Subject: H E S S - R eq u ested Studies from HB 287 Hearing
Attachments: Conover & Sloan - Does Removing Certificate of Need Regulations Lead to a Surge in Health

Care Spendmg.pdf; Washington Policy Center . Publications.mht

Representatives—

Here are thu studies that were requested from me at the HB 287 hearing Tuesday. I hope th ese  prove useful. 
Thank you for your time, and have a great day!

Jerem y Hayes
A ssistant A dm in istra to r
Advanced Medical Centers of Alaska

Pain M anagem ent - Sports M edicine & Rehab - Health Psychology

This communication may contain privileged and/or confidential information It is intended solely for the u se  of the 
a d d r esse e  It you are not the intended recipient, you are strictly prohibited from disclosing, copying, distribution or 
using any of this information. If you received this communication m error, please  contact the sen der immediately 
and destroy the material in its entirety, whether electronic or hard copy This communication may contain 
nonpublic personal information about patients subject to the restrictions of the HIPPA standards. You may not 
directly or indirectly reu se  or redisclose such information for any purpose other than to provide the services for 
which you are receiving the information.

Note to Patients regarding e-mail transmissions: Using the Internet- The Choice is Yours.
There are a number of risks you should consider before using email to communicate with us email can be 
circulated, forwarded and stored in numerous paper and electronic files: email can be intercepted, altered, 
forwarded or used without authorizatn or detection; email senders can easily m isaddress an email; backup 
copies of email may exist even after the sender deletes the email, employers and online services have the right to 
inspect email transmitted through their systems; email is easier to falsify than handwritten or signed documents, 
and email can be u sed to introduce viruses into computer systems. Confidentiality of Internet communications  
cannot be guaranteed by Advanced Pain Centers of Alaska. Use of the Internet is solely at your own risk

3/30/2006

mailto:dhayes@admin.apcak.net


D o e s  R e m o v i n g  C e r t i f i c a t e - o f - N e e d  

R e g u l a t i o n s  L e a d  t o  a  S u r g e  i n  

H e a l t h  C a r e  S p e n d i n g ?

C h r i s t o p h e r  J .  C o n o v e r  e n d  F r a n k  A .  S l o a n
Duke University

A b s tra c t This study assesses the impact of ceitificate-of-necd (CON) regulation 
for hospitals on various measures of health spending per capita, hospital supply, dif­
fusion of technology, and hospital industry organization. Using a time series cross- 
Becdonal methodology, we es^ -v -x the net impact of CON policies on costs, supply, 
technology diffusioo, and industry organization, controlling for area characteristics, 
the presence of other forms of regulation, such as hospital rate-setting, and competi­
tion. Mature CON programs arc associated with a modest (5 percent) long-term 
reduction in acute care spending per capita, but not with a significant reduction in 
total per capita spending. There is no evidence of a surge in acquisition of facilities or 
in costs following removal of CON regulations. Mature CON programs also result 
in a slight (2 percent) reduction in bed supply but higher costs per day and per admis­
sion, along with higher hospital profits. CON regulations generally have no detectable 
effect on diffusion of various hospital-based technologies. It is doubtful that CON reg­
ulations have fud much effect on quality of care, positive or negative. Such regulations 
may have improved access, but there is little empirical evidence to document tins.

Tor more than two decades, health care cost containment has been at 
the forefront of the health policy agenda. However, the approaches used 
to achieve cost containment have changed. One of the first policies 
adopted by states (and that for a time was required by federal statute) 
was certificate-of-need laws (CON). Such laws, which focused on hospi­
tals and nursing homes, were adopted to curb needless duplication of ser-

The author* would like lo acknowlc igc capable research assistance L j  Shin Y1 Chou and Marc 
Spooner. Thii research was supported In pan by a contract with the Delaware HasIUi Planning 
Commission.

Journal o f  Health Politics, Policy and La* , VW. 23, No. 3. June 199*. Copyright C  1998 by 
Duke University press
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vices and consequent excess capacity. At the time, retrospective reim ­
bursement provided guaranteed reimbursement even if  facilities operated 
at well below capacity. Also, given nearly complete insurance coverage 
for hospitals, competition for patients occurred on a nonprice basis (Robin­
son and Luft 1987; Dranove, Shanley, and Simon 1992). The hospitals that 
could offer the most sophisticated range o f  services and equipment were 
most attractive to patients and their physicians. The price o f such care did 
not matter, or at least it mattered much less. Competition by service 
expansion and proliferation o f new technology has been termed the “med­
ical arms race." At least in principle, CON regulations could control the 
medical arms race by requiring that organizations demonstrate need for a 
facility, service, or equipment before investing in them. Also, in the 1980s, 
som e states expanded CON regulations to control the proliferation o f  
ambulatory care providers that was occurring (Finkler 1985). Other per­
haps secondary objectives o f CON regulations were to promote access 
and to promote quality. A less charitable view is that CON regulations 
sought to establish entry barriers to protect the income o f  existing pro­
viders, especially hospitals (Feldstein 1988; Wendling and Werner 1980).

Several developm ents have occurred since the late 1960s and early  
1970s that have lessened the popularity o f  CON regulations, especially  
as they affect hospital care. First, other regulatory mechanisms thought 
to be m ore effective in cost containment have been adopted. Primary 
among these is M edicare’s Prospective Payment System  (PPS), but som e 
states implemented various forms o f  regulation o f  hospital rates and 
revenue. Although PPS is still in effect, hospital rate-setting rem ains 
in only one state.1 Second, there has been substantial growth in various 
forms o f  managed care, stimulated in part by legislation, such as se lec ­
tive contracting laws. Although specific incentives differ, managed care  
provides incentives for hospitals to be concerned about cost. In this 
context, there is a perception that CON regulations may not be needed  
as much as they were previously to control hospital cost growth. A s a 
result o f  managed care plan growth as w ell as implementation o f  PPS, 
demand for inpatient hospital care has decreased appreciably. Third, 
as discussed later, a substantial amount o f  em pirical evidence accu ­
mulated by the early 1980s indicating that CON regulations w ere inef­
fective in cost containment. Research findings per se did not contribute 
to the dem ise o f  CON laws, but such findings probably coincided with

I. Al v»riou* times, six different state* had adopted this approach, with New York being the 
most recent lo abandon it (on 30 June 1996).
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experience-based impressions of policy makers and experts in the field. 
Fourth, the federal law requiring states to have CON regulations expired 
in 1986. Since then, fifteen states have dropped CON regulations for 
hospital services; about half of these have retained CON regulations for 
nursing homes.

Policy makers in many other states have been reluctant to drop CON 
laws because of a concern that removing them would lead to a surge in 
health care spending, including both capital expenditures (initially, subse­
quent to removal of CON laws) followed by increased operating expenses. 
Some largely anecdotal accounts of surges following removal of CON 
laws were reported (Simpson 1986; Lewin-ICF 1992b). Although PPS 
and managed care have changed incentives, these forces may be insuffi­
cient to offset the other inflationary factors that preceded these more 
recent developments. Second, there is concern that without restraint by 
CON regulations, market forces will exacerbate an existing maldistribu­
tion of facilities, thus placing a greater burden on the disadvantaged. 
Some observers are also worried that for-profit providers would benefit 
disproportionately from removal of CON regulations. Some view this as 
troublesome since for-profit facilities may be less willing to provide 
uncompensated care. Some studies have shown this to be so (see refer­
ences in Kuttner 1996), but other studies indicate that the contribution to 
uncompensated or indigent care is about equal, whether measured in 
terms of the self-pay share of patients, the bad debt-charity care share 
of charges, or the share of revenue accounted for by Medicaid (see Sloan’s 
1988 review). Proliferation of low-volume facilities also is a concern on 
the grounds that high volume is associated with higher quality of care, 
at least for some procedures (Luft et al. 1990).

Absent from these policy discussions to date has been systematic 
empirical evidence of the experiences in states that have lifted CON reg­
ulations. Did a surge in spending occur? If so, for which types of facilities 
and services did the surge occur? Did removal of CON regulations open 
the doors to the for-profits? Conversely, did removal of CON regulations 
have beneficial effects, such as increasing price competition through pro­
moting growth of managed care, which may have been restrained previ­
ously because of CON entry barriers? Compared with other approaches 
to cost contain'nent, how well do CON regulations perform? This is an 
old question, but the track record for comparing alternative approaches 
to cost containment is now far longer than when most studies were con­
ducted during the 1970s and 1980s. Furthermore, it is now possible to fol­
low the experience of states that dropped CON instead of simply com-
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paring states with CON to those that had not yet adopted i t  Finally, for 
the first time, a fourteen-year, continuous rime series of state per capita 
health spending data has become available from the U.S. Health Care 
Financing Administration (HCFA).2

This article provides new empirical evidence about these issues with 
regard to acute care services. In focusing on acute care services, we 
exclude nursing homes, hospices, and home health care, but we do include 
ambulatory surgery and visits to physicians* offices as well as to hospi­
tals. Using a state time scries of cross-sections, we assess the effects of 
lifting CON through 1993. The success of CON in cost containment is 
compared with other approaches. We show that mature CON programs 
are associa.ed with a modest (5 percent) long-term reduction in acute 
care spending per capita, but with no significant reduction in total per 
capita spending. We also found no evidence of a surge in acquisition of 
facilities or in costs following removal of CON.

Our empirical specification is followed by a discussion of findings 
on CON, other regulatory programs, competition, control variables on 
expenditures on acute care services, hospital beds, service intensity, and 
profitability, diffusion of technology, and industry organization. We then 
evaluate our results, compare our findings with those from previous stud­
ies, and discuss previous research on effects of CON on quality and 
access. Although we do not present any new direct evidence about qual­
ity and access, these issues are clearly germane to states' decisions about 
whether CON should be retained.

E m p i r i c a l  S p e c i f i c a t i o n

Dependent Variables

We specified equations for the following dependent variables. To mea­
sure the effects o f CON and other factors on per capita health spending, 
we defined dependent variables for (1) total expenditures on personal 
health care services; (2) total acute care expenditL'es (defined as total 
spending minus nursing and home health expenditures); (3) expenditures 
on hospital care; and (4) expenditures on physicians' services per person

2. These data have not been published, bet can be obtained by sending a blank diskette to 
Anna Long in the Health C are Financing Administration's Office of National Health Statis­
tics, Office of the Actuary, Room N 3-02-02,7500 Security Boulevard, Baltimore, MD 21244- 
1805.
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for a state’s resident population. We also obtained estimates of Medicare 
spending per elderly enrollee, including total Medicare expenses and Part 
A and Part B expenditures.3 Unpublished estimates of personal health 
care expenditures by state and year in total and by component were 
obtained from HCFA for 1980-1993.4 We also analyzed Medicare expen­
ditures for 1980-1993. All monetarily expressed variables were deflated 
by the all-items Consumer Price Index.

Dependent variables for hospital supply were beds per 1,009 state res­
idents; for service intensity, the dependent variables were expense per 
adjusted (for outpatient volume) patient day and per adjusted admission; 
the dependent variable for hospital profits was the ratio of total revenue 
to total expense. The revenue measure was for funds actually received by 
hospitals during the fiscal year, not for hospital charges. Data for these 
dependent variables for 1976-1993 came from the American Hospital 
Association’s Hospital Statistics (AHA 1977-1994).

To measure the influence of CON and other factors on the variable 
diffusion of technology, we defined dependent variables for (1) the num­
ber of hospitals with open-heart suigery units (1980-1993), (2) for hos­
pitals with organ transplant units (1980-1993), (3) for hospitals with 
ambulatory surgery units (1983-1993), and (4) for all ambulatory 
surgery units, including freestanding facilities, per one million state res­
idents (1983-1993). The different time periods we studied were dictated

3. Our figure for total Medicare per elderly enrollee equals the sum of the per enrollee esti­
mates for Part A and Part B. Given that not all Part A cligibles receive Part B, our figure is 
slightly different from the HCFA-reported state level estimates a t  total spending per enrollee 
who was eligible for either Part A o r Part B during the year. This latter figure will fluctuate 
based on charges hi the mix of Part A and P u t  B eligible*, so we sought a slightly more stable 
measure that can be interpreted as estimated spending for an elderly enrollee who bad enrolled 
in both P u t  A and Part B.

4. Most readeri may be a w u e  that these HCFA estimates measure spending by place o f ser­
vice, so our measure of spending per state resident is not intended to be an accurate measure o f 
resource consumption by residents in that stale, given that many residents may cross state bor­
ders to seek care. HCFA Is still working on the development o f residence-adjusted per capita 
spending figures. However, even if  these were available, we believe they would not have been 
appropriate for our analysis insofar u  the impact o f a state's CON should be reflected in all 
spending within its own borders, not just that o f its own citizens. Given that our method in 
essence measures the Influence of various factors on year-to-year changes in per capita spend­
ing, the measure we have chosen would be unsuitable only if there were large year-to-year vari­
ations in the extent of border-crossing, which seerr ..nprobtble. On the other hand, we also rec­
ognize that i f  CON regulations had the effect of driving citizens to neighboring states to seek 
care, our analysis o f  HCFA data would not be able to detect it. P u t  o f our motivation In also 
analyzing Medicare spending per eligible person— which is a residence-adjusted measure of 
spending— was to see whether we got consistent results using both place-of-service and ptacc- 
of-reajdence measures of per capita spending.
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by data availability.3 Information on the first three variables caine from 
the Hospital Statistics (AHA 1977-1994). Data for the fourth came from 
the SMG Marketing Group (1984-1995). For the variable industry orga­
nization, we defined dependent variables for the for-profit share of hos­
pital beds6 for 1976-1993 based on Hospital Statistics and the HMO 
enrollments as a fraction of the state population, information taken from 
the Group Health Association of America’s National Directory o f HMOs 
(GHAA 1977-1994). We used data for 1976-1993 in our analysis of HMO 
market share.

Examining Certificate-of-Need Laws

Four binary variables represented certificate-of-need laws: pre-CON— 
the year before and the first year CON was implemented; young CON— 
the first two years postimplementation; mature CON— the remaining 
years CON was in effect; and CON lifted— the first three years after the 
CON law was dropped. Pre-CON was included to capture anticipatory 
effects of CON. There is some empirical evidence that hospitals began 
some capital projects in anticipation of CON (Sloan and Steinwald 
1980a). Once enacted, CON laws plausibly had greater effects after they 
had been in place for a number of years. The variable CON lifted was 
included to determine whether there was a surge in hospital investment 
(and consequently in hospital costliness) immediately after CON laws 
were dropped.

If CON laws constrain hospital investment and cost, the savings may 
be offset by greater expenditures in other parts of the health care sector, 
as others have argued (see e.g., Finkler 1987). By including analysis of 
the ambulatory sector and of total health care expenditures, we were able 
to examine this possibility.

Program age is only one aspect of CON programs that is hetero­
geneous. Programs also logically differ in stringency, which reflects the 
scope of coverage and the difficulty applicants have in securing certifi­
cates of need. In an alternative specification, we used a CON stringency

5. Because our observational unit w u  the stale, our diffusion measures were baaed on counts 
o f the number of facllilk t offering a particular service. At a lower level o f  aggregation, it would 
be useful to study whether additional units opened where existing units were, or where the facil­
ity was the first o f  its kind in the area.

6. We recognize that our results might have been somewhat different if we had measured the 
for-profit share ss a percentage of revenues or admissions. Our convention here is typical o f pre­
vious analyses o f CON regulations using state or regional data (see Noether 1988; Lanning. 
M onisey, and Ohsfeldt 1991).
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measure originally developed by Lewin-ICF (1992a).7 These measures 
took account of dollar thresholds used to determine whether a project 
was subject to CON review, in terms of the scope of specific categories 
of services subject to review. This produced a continuous numerical score 
that Lewin-ICF used to categorize states into three mutually exclusive 
categories: 1 = limited; 2 = moderate; 3 = stringent. These categorical 
scores were used in our analysis.1

Finally, for most of the observational period, states could adopt section 
1122 programs at their option. Unlike CON, section 1122 allowed hospi­
tals to make unapproved investments in plant, equipment, and services, 
but unless approved, there was no Medicare or Medicaid reimbursement 
for the capital expenditures associated with the projects. The section 
1122 variable measured the fraction of hospital revenues from Medicare 
and Medicaid by state and year, only for the years that section 1122 was 
in effect in a given state.

Hospital Rate-Setting

An explanatory variable for Medicare Prospective Payment measured 
the fraction of hospital revenues covered by PPS by state and year. The 
variable accounts for the years the program was phased in (1984-1987) 
as well as the fraction of hospital revenue from Medicare by state and 
year. We also measured the fraction of hospital revenue covered by 
mandatory rate-setting programs.9 Following previous work by one of 
the authors (Sloan 1981), we distinguished between young rate-setting 
— the first three years of implementation— and mature rate-setting, 
the remaining years that CON laws were in effect. The variables were 
defined to reflect the fraction of revenue covered by the program.

7. More recent d a u  for this measure are reported in Lewin-VHI (1995).
8. The Lewin-ICF methodology was not explained in enough detail to replicate the continu­

ous scoring system. Because we had to interpolate figures for 1991 (based on reported figures 
for 1990 and 1992) and extrapolate to 1993 baaed on other available information about changes 
in thresholds, we were able to  do so more reliably with the categorical data (whose values 
tended to be stable over time for any given state) than if we had attempted to replicate the con­
tinuous scoring system.

9. Previous work by Sloan (1981) examined a wider range o f  hospital rate-setting programs, 
Including voluntary and advisory programs. Both theory and moat ev id eu e  suggest tlwt manda­
tory prospective rate-retting is the moat effective form of hospital rate regulation (Biles. 
Shramm. and Atkinson 1980; Morrisey, Sloan, and Mitchell 1983; Sloan 1983; Rotko 1989).
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Reimbursement

Explanatory variables were included to represent the fractions of hospi­
tal revenue that came from Medicare and from Medicaid programs, 
respectively.

Price Competition

The HMO share— calculated by dividing HMO enrollment by resident 
population on 1 July of each year— was used to represent the influence 
of managed care on hospital costs.10 These data were obtained from 
GHAA’s National Directory o f HMOs.

Area Characteristics

We controlled for other factors likely to affect the dependent variables: 
income per capita population (Bureau of Economic Analysis estimates); 
the ratio of general practitioners to all physicians; the fraction of popula­
tion over age sixty-five (Bureau of the Census); the population density 
(Bureau of the Census); and the weekly wage paid to service workers 
(Bureau of Labor Statistics [BLS] 1976-1994).

Other Explanatory Variables

To capture omitted crosi sectional and intertemporal influences, we 
included state binary variables and a time trend. To conserve space, coef­
ficients and standard errors on the intercept, state binary variables, and 
the Voluntary Effort (only included in analysis th tt spanned the 1970s 
but not presented because it is no longer of policy interest) are not pre­
sented in the tables shown here.11 To allow us to distinguish between 
short- and long-run influences on explanatory variables, we included

10. Unfortunately, analogous data on PPO enrollments were not sufficiently reliable to  use 
in our analysis because o f  changes ;n definitions over time. HMO share is not a perfect mea­
sure o t  price comped don insofar as u  does not lake into account the m a r c  o f plans offered (e.g., 
group model versus independent practice association) or the aggressiveness o f purchasers in the 
market, which strongly influence* the degree to which HMO presence actually affects competi­
tion and hospital costs (Robinson 1995; Zwamdger and Melnick 1996). Despite its limitations, 
HMO share has been shown to be related to price (premium) levels in two different studies 
(Wholev, Feldman, and Christianson 1995; Feldstebi and Wickdzer 1995), so in the absence o f 
a  better nk 'tsure, we fee] justified in using It.

IL The Voluntary Effort was a voluntary cost-containment effort promoted by the Ameri­
can Hospital Association to diminish support for President Carter's proposed price controls on 
hospitals. This effort began in December 1977 and lasted until about 1980 (Sloan 1983).


