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m
S o u th  C arolina; 
U tah;
Virginia; 
W a sh in g to n ;  
W es t  Vnginia. 
W isconsin ; a n d  
W yom ing

E ig h 'e e n  of th e  s t a t e s  r e q u ir e  t e s t in g  of th o s e  a r r e s te d  or ind ic ted  for an  o f fen se

■ A laska;
■ Arizona,
■ C olorado ,
■ D elaw are ;
■ Florida;
■ Id a h o ;
■ K ansas ,
■ Louisiana;
■ Michigan,
■ N ev ada ;
■ New le rsey
■ N orth  C arolina;
■ N orth  D ak o ta ,
■ Ohio;
■ O k lah o m a ;
■ T e n n e s s e e ;
■ Virginia; an d
■ Wisconsin

S o m e  s t a l e s  r e m ju e  te s t in g  b o th  upo n  a r r e s t  a n d  upon  v m vic lion ,  01 m a k e  te s t in g  a t  o n e  point d is c re t io n a ry  and  
t h e  o th e r  m a n d a to r y  S o u th  D ako ta  a n d  T ex as  do  no t re  .uire t e s t in g  a t  a n y  s t a g e ,  but g ive  c o u r t s  d is c re t io n  to 
o rder  te s t in g  at th e  p re -con v ic t io n  s t a g e .

In m o s t  s t a l e s ,  th e  v ictim  m u s t  r e q u e s t  t h a t  th e  o ffe n d e r  be t e s t e d  Ir. s o m e  s t a t e s  th e  victim p e t i t io n s  th e  court  
directly; in o th e r s ,  tt ie  p ro s e c u to r  files a pe t i t ion  a t  th e  r e q u e s t  of th e  v ic tim , Most of th e  law s m a n d a t in g  th e  
t e s t in g  of o f f e n d e rs  b e fo re  conv ic t ion  re q u i re  a finding of p ro b a b le  c a u s e  t h a t  th e  d e l e n d a n t  c o m m i t t e d  th e  
o ffen se ,  and  th a t  t h e  c n c u m s l a n c e s  of th e  o f f e n se  r e s u l te d  in s ign if ican t e x p o s u i e  of t h e  victim to  th e  s e m e n  or 
o th e r  bodily fluids <f th e  o ffend er ,  p lac ing th e  victim a t  risk of t r a n s m is s io n  of HtV/AlDS

Even w h e re  a s t . t e  d o e s  no t  h a v e  a law specifically  re la ting  to  th e  te s t in g  o' sex  o f f e n d e rs ,  it m a y  h a r e  a law 
th a t  p e rm i t s  any  pe  son  lo  s e e k  a court o rd e i fo r  d isc lo su re  of a n o t h e r  p e t s '  n 's  cvnfidential HIV/AIDS 
in fo rm a t io n  The me viduai se e k in g  th e  in fo rm at io n  m u s t  b e  ab le  lo  d c m o i . v r a l e  a com pel ling  n e e d  lo a c c e s s  lo 
Ih e  mlor •nation

In n ea r ly  e v e ry  s t a t e  th a t  allows d is c lo su re  of th e  t e s t  re su l ts  to  th e  v.c tim , w h e re  th e  v ictim  is a m in o r  th e  
•n fo im a tm n  is d is c lo se d  to  the p a r e n t s  or g u a rd ia n  Often , in c a s e s  w h e re  th e  v .c tun  is in c o m p e te n t ,  th e  taw 
sp ec if ie s  tha t  th e  re s u l ts  shall b e  d isc lo sed  to  th e  v ic t im ’s g u a rd ia n  The lav. m a y  pe rm it  th e  victim to  d isc lost  
th e  m a t t e r  to  Ins or tier s p o u s e  o r  se x u a l  p a r tn e r ,  or to  his or tier p h ys ic ian  o r  cou nse lo r  Alaska s t a l e s  th a t  th 
in fo rm at io n  shall b e  confiden tia l ,  hu t  m ay  be  u se d  uy th e  victim ir, a n y  s u b s e q u e n t  civil ac t io n  Mississippi 
r e q u i r e s  th a t  th e  v ic t im  a n d  th e  v ic t im 's  s p o u s e  b e  notified ol th e  t e s t  r e s u l t s

Laws m a y  p rov ide  for c o u n se l in g  of th e  victim bu t  t h e s e  vary Foi in s ta n c e  11 California a n d  Iowa, v ic t im s a r e  to 
be  c o u n se le d  r e g a r d in g  th e  t r a n s m is s io n  c ' HIV/AIDS a n d  th e  n a tu r e  a n d  re  ab i l i ty  of th e  te s t  prior to  r e q u e s t '  >g 
a h e a r in g  on te s t in g  01 p no i  to r e q u e s t in g  ih e  te s t  re s u l ts  S uch  a r e q u i re m i  it le s s e n s  tf ie  possibility  th a t  a 
v ictim  will h a v e  u n rea l is t ic  e x p e c t a t io n s  a b o u t  th e  n a tu r e  of Ih e  t e s t  re s u l ts .  S a l e s  m a y  req u ire  th a t  t e s t  re s u l ts  
only  be  J i sc lo sed  to  a victim bv a t r a in e d  h e a l th  p ro fess io na l  or c o u n s e lo r  In  ther  s t a t e s ,  a victim is to be  
notified of th e  re s u l t s  of th e  les!  by a criminal ju s t i c e  official, a n d  th e n  m a y  b e  re fe r re d  to  co u nse l ing  on  re q u e s t  
C o un se l in g  g e n e ia l ly  a lso  inc ludes  re fe rra l  to  h e a l th  ca re  an d  su p p o r t  s e rv ic e s  as  a p p ro p r ia te .

M any of th e  laws specify th e  a g e n c y  th a t  is re q u i re d  to pay  for HIV/AIDS te s t i n g  a n a  co u n se l ing ,  w h ich  m a y  
include  HIV/AIDS te s t in g  ol d ie  victim This is o f ten  th e  public h e a l th  d e p a r t m e n t ,  bu t  m a y  be  th e  s t a t e  victim 
c c r n p e n s a l io n  b o a rd  or a n o th e i  g o v e r n m e n ta l  b ra n c h .  In se v e ra l  s t a te s ,  t h e  d e fe n d a n t ,  upo n  convic t ion ,  m ay  be 
re q u i re d  to  r e im b u r s e  th e  s t a t e  for th e  c o s t s  of te s t in g  an d  c o u nse l in g
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A 1990 Federa l  law p rov id es  t h a t  a s t a t e  will lose a port ion  of its g ra n t  funds if it d o e s  no t h a v e  a law th a t  
req u i re s  te s t in g  of conv ic ted  ad u l t  or ju ven i le  sex o f fen d e rs  a t  th e  r e q u e s t  of th e  victim, a s  well a s  coun se l in g  
a n d  tes ting  of v ic tim s. 1,31

At the  Federa l  level, a victim m a y  peti t ion  th e  cou r t  foi an  o rd e r  requ ir ing  p re -co nv ic t io n  HIV te s t in g  ol a 
d e fe n d a n t ,  The  law inc ludes p ro v is ion s  for follow-up te s t in g  an d  for confidential.l> of th e  t e s t  re su l ts  ( ' .

It shou lc  be e m p h a s iz e d  th a t  v ic t im s w ho believe  th e r e  m ay  h a v e  b e e n  a t r a n s fe r  of bodily fluids to t h e m  by ‘be 
p e rp e t r a to r  of t h e  c r im e  -- w h e th e r  by sex ua l  a s s a u l t  or a n o th e r  c r im e  — shou ld  no t wait for Ihe  offender to be 
te s te d ,  and  sho u ld  no t rely solely upo n  an y  t e s t  of th e  o f f e n d e r  In s te a d ,  v ic t im s sh ou ld  be t e s te d  t h e m s e lv e s  at 
t h e  earliest p o ss ib le  t im e,  an d  periodically  th e r e a f te r

For m o re  i> rm a t io n  on th e  law s in y ou r  s t a te ,  p le a s e  c o n ta c t  th e  r a p e  crisis c e n te r  in your a r e a ,  your local law 
e n fo r c e m e n t  er p ro s e c u to r ' s  office, your  s t a te  leg is la to r or A tto rn ey  G en era l .  You m a y  also  w an t  to co n tac t  th e  
C e n te r s  for D ise a s e  C on tro l 's  N a t i o n a l  H I V / A I D S  H o t l i n e  a n d /o r  th e  CDC N a t i o n a l  A ID S  C l e a r i n g h o u s e  for
m o re  in form ation ,  a s s i s t a n c e ,  a n d  re fe rra ls  Additional i r l o r n a t i o n  can  also  be found  in th e  INFOLINK  bu lle tins  
en ti t led ,  Sexual Assault a n d  HIV AIDS and Victim S erv ices .
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Sec . J 2 . 5 5 . 1 5 5 . F a c t o r s  in  a g g r a v a t io n  a n d  m i t i g a t io n ,

(a ) E x c e p t  a s  p r o v id e d  in  (c) o f  t h is  s e c t io n ,  i i a  d e f e n d a n t  is  c o n v ic t e d  

o f a n  o f f e n s e  a n d  is  s u b je c t  to s e n t e n c in g  u n d e r  A S  1 2 .5 5 .1 2 5 ( c ) ,  (d ) . (e). 

o r  (i) a n d

(1 ) t h e  lo w  e n d  o f  t h e  p r e s u m p t iv e  r a n g e  is  f o u r  y e a r s  o r  le s s , th e  

c o u r t  m a y  im p o s e  a n y  s e n t e n c e  b e lo w  t h e  p r e s u m p t i v e  r a n g '’ fo r  fac to rs  

in  m i t i g a t io n  o r  m a y  in c r e a s e  t h e  a c t iv e  t e r m  o f  im p r i s o n m e n t  u p  to  th e  

m a x im u m  t e r m  o f  im p r is o n m e n t  f o r  la c t o is  i n  a g g r a v a t io n :

(2 ) t h e  lo w  e n d  o f  th e  p r e s u m p t iv e  r a n g e  is  m o r e  t h a n  f o u r  y e a r s , th e  

c o u r t  m a y  im p o s e  a  s e n t e n c e  b e lo w  t h e  p r e s u m p t iv e  r a n g e  a s  lo n g  a s  th e  

a c t iv e  t e r m  o f  im p r is o n m e n t  is  n o t  le s s  t h a n  5 0  p e r c e n t  o f  t h e  lo w  e n d  o f  

t h e  p r e s u m p t iv e  r a n g e  lo r  fa c t o r s  in  m i t i g a t io n  o r  m a y  in c r e a s e  th e  a c t iv e  

t e rm  o f  im p r is o n m e n t  u p  to  th e  m a x im u m  t e r m  o f  im p r i s o n m e n t  fo r  

f a c t o r s  i n  a g g r a v a t io n .

(b ) S e n t e n c e s  u n d e r  t h is  s e c t io n  th a t  a r c  o u t s id e  o f  t h e  p r e s u m p t iv e  

r a n g e s  se t o u t  in  A S  1 2 .5 5 .1 2 5  s h a l l  b e  b a s e d  o n  t h e  t o t a l i t y  o f  th e  

a g g r a v a t in g  a n d  m i t i g a t i n g  fa c to r s  set o u t  m  (c j a n d  (cl) o l t h is  s e c t io n .

(c) ' f l i e  f o l l o w in g  fa c t o r s  s h a l l  b e  c o n s id e r e d  b y  t h e  s e n t e n c in g  c o u r t  il 

p r o v e n  in  a c c o r d a n c e  w i t h  t h is  s e c t io n , a n d  m a y  a l l o w  im p o s i t io n  o f  a 

s e n t e n c e  a b o v e  t h e  p r e s u m p t iv e  r a n g e  se t o u t  in  A S  1 2 .5 5 .1 2 5  :

(1 ) a  p e r s o n ,  o t h e r  t h a n  a n  a c c o m p l ic e ,  s u s t a in e d  p h y s ic a l  i n j u r y  . is  

a  d ir e c t  r e s u lt  o f  t h e  d e f e n d a n t 's  c o n d u c t ;

(2 ) t h e  d e f e n d a n t 's  «. o n d u c l  d u r i n g  t h e  c o m m is s io n  o j th e  o f fe n s e  

m a n i f e s t e d  d e l ib e r a t e  c r u e lt y  to  a n o t h e r  p e r s o n :

(3 ) t h e  d e f e n d a n t  w a s  th e  le a d e r  o f  a g r o u p  o f  t h r e e  o r  m o r e  p e r s o n s  

w h o  p a r l i i  ip a t e d  in  th e  o l le n s e :

(•-!) t h e  d e f e n d a n t  e m p lo y e d  a d a n g e r o u s  in s t r u m e n t  in  f i i r t h e r a iu  e o | 

t h e  o f fe n s e .

(5 ) t h e  d e f e n d a n t  k n e w  o r  r e a s o n a b ly  s h o u ld  h a v e  k n o w n  t h a t  th e  

v u  t i in  o f  t h e  o l le n s e  w a s  p a r t ic  u la r l y  v u ln e r a b le  o r  in c a p a b le  o l 

r e s is t a n c e  d u e  to  a d v a n c e d  a g e . d i s a b i l i t y ,  i l l  h e a l t h ,  o r  e x t r e m e  y o u t h  o r  

w a s  l o r  a n y  o t h e r  r e a s o n  s u b s t a n t ia l l y  in c a p a b le  o l e x e r c is in g  n o r m a l  

p h y s ic a l  o r  m e n t a l  p o w e r s  o f r e s is t a n c e :



SENTENCING AND PROBATION FOR SEXUAL OFFENSES

S e c . 1 2 .5 5 .1 2 5 .  S e n t e n c e s  o f  im p r is o n m e n t  lo r  f e lo n ie s .

(a ) A  d e f e n d a n t  c o n v ic t e d  o f  m u r d e r  in  the  f ir s t  d e g r e e  s h a l l  b e  

s e n t e n c e d  to  a  d e f in i t e  t e rm  o f  im p r is o n m e n t  o f  a t le a s t  2 0  y e a r s  b u t  n o t  

m o r e  t h a n  9 9  y e a r s .  A  d e f e n d a n t  c o m ic t e d  o f  m u r d e r  in  t h e  f ir s t  d e g r e e  

s h a l l  b e  s e n t e n c e d  to  a  m a n d a t o r y  t e n n  o f  im p r i s o n m e n t  o f  9 9  y e a r s  

w h e n

(1 ) t h e  d e f e n d a n t  is  c o n v ic t e d  o f  t h e  m u r d e r  o f  a  u n i f o r m e d  o r  

o t h e r w is e  c le a r ly  id e n t i f ie d  p e a c e  o f f ic e r , f ir e  f ig h t e r ,  o r  c o r r e c t io n a l  

e m p lo y e e  w h o  w a s  e n g a g e d  i n  t h e  p e r f o r m a n c e  o f  o f f ic ia l  d u t ie s  a t t h e  

t im e  o f  t h e  m u r d e r ;

(2 ) t h e  d e f e n d a n t  h a s  b e e n  p r e v io u s ly  c o n v ic t e d  o f

(A) m u r d e r  in  t h e  f ir s t  d e g r e e  u n d e r  A S  1 1 .4 1 . 1 0 0  o r  f o r m e r  A S  

1 ] . 1 5 .0 1 0  o r  1 1 .1 5 .0 2 0 ;

(B ) m u r d e r  in  t h e  s e c o n d  d e g r e e  u n d e r  A S  1 1 .4  1.1 10  o r  f o r m e r  A S  

1 1 ,1 5 .0 3 0 :  o r

fC) h o m ic id e  u n d e r  t h e  la w s  o f  a n o t h e r  j u r i s d i c t i o n  w h e n  t h e  o f fe n s e  

o f  w h ic h  t h e  d e f e n d a n t  w a s  c o n v ic t e d  c o n t a in s  e le m e n t s  s im i l a r  to  f ir s t  

d e g r e e  m u r d e r  u n d e r  A S  1 1 .- 1 1 .1 0 0  o r  s e c o n d  d e g r e e  m u r d e r  u n d e r  A S  

1 1 .4 1 .1 1 0 :

(3 ) t h e  c o u r t  f in d s  b y  c le a r  a n d  c o n v in c in g  e v id e n c e  t h a t  t h e  

d e f e n d a n t  s u b je c t e d  t h e  m u r d e r  v ic t im  to  s u b s t a n t i a l  p h y s ic a l  t o r t u r e ;  o r

(4 ) t h e  d e f e n d a n t  is  c o n v ic t e d  o l t h e  i n u i d e i  o f  a n d  p e r s o n a l ly  c a u s e d  

t h e  d e a t h  o l a  p e r s o n ,  o t h e r  t h a n  a  p a r t ic ip a n t ,  d u r i n g  a  r o b b e r y .

(b ) A  d e f e n d a n t  c o n v ic t e d  o f  a t t e m p t e d  m u r d e r  in  t h e  f ir s t  d e g r e e , 

s o l ic i t a t io n  to c o m m it  m u r d e r  in  th e  f ir s t  d e g r e e , c o n s p i r a c y  to  c o m m it  

m u r d e r  i n  t h e  f ir s t  d e g r e e ,  k i d n a p p in g ,  o r  m is c o n d u c t  i n v o lv in g  a  

c o n t r o l le d  s u b s t a n c e  i n  t h e  f irs t  d e g r e e  s h a l l  b e  s e n t e n c e d  lo  a  d e l in i t c  

t e rm  o l im p r is o n m e n t  o f  a t ic a s t  l iv e  y e a r s  b u t  n o t  m o r e  t h a n  9 9  y e a r s .  A  

d e f e n d a n t  c o n v ic t e d  o f  m u r d e r  in  t h e  s e c o n d  d e g r e e  s h a l l  b e  s e n t e n c e d  to  

a  d e f in i t e  t e r m  o f  im p r is o n m e n t  o i a t le a s t  10  y e a r s  b u t  n o t  m o r e  t h a n  9 9  

y e a r s .  A  d e f e n d a n t  c o n v ic t e d  o f  m u r d e r  in  t h e  s e c o n d  d e g r e e  s h a l l  b e  

s e n t e n c e d  to  a  d e f in i t e  t e rm  o f  im p r is o n m e n t  o f  a t le a s t  2 0  y e a r s  b u t  n o t  

m o r e  t h a n  9 9  y e a r s  w h e n  th e  d e f e n d a n t  is  c o n v ic t e d  o f  t h e  m u r d e r  o f  a 

c h i ld  u n d e r  16  y e a r s  o l a g e  a n d  t h e  c o u r t  f in d s  b y  c le a r  a n d  c o n v in c in g  

e v id e n c e  t h a t  t h e  d e f e n d a n t  ( I )  w a s  a n a t u r a l  p a r e n t ,  a  s t e p p a r e n t ,  a n



a d o p t e d  p a r e n t ,  a  le g a l g u a r d i a n ,  o r  a  p e r s o n  o c c u p y in g  a  p o s i t io n  o l 

a u t h o r i t y  in  r e la t io n  to  th e  c h i l d :  o r  (2 ) c a u s e d  t h e  d e a t h  o f  t h e  c h i l d  b v  

c o m m it t in g  a  c r im e  a g a in s t  a  p e r s o n  u n d e r  A S  1 1 .4  1 .2 0 0  - 1 1 .4 1 .5 3 0 .  In  

t h is  s u b s e c h o n ,  " le g a l g u a r d i a n  a n d  " p o s it io n  o f  a u t h o r i t y '  h a v e  th e  

m e a n in g s  g  v e n  in  A S  1 1 .4  1 4 7 0 .

(c j E>:< e p t  a s  p r o v id e d  in  (i) o f  t h is  s e c t io n , a  d e f e n d a n t  c o n v ic t e d  o f  a  

c la s s  A  ie ’ o n v  m a y  b e  s e n t e n c e d  to  a  d e f in i t e  t e r m  o f  im p r i s o n m e n t  o f  n o t  

m o r e  i n ;  i  2 0  y e a r s ,  a n d  s h a l l  b e  s e n t e n c e d  to  a  d e f in i t e  t e r m  w i t h in  t h e  

f o l lo w ir  u  p r e s u m p t iv e  r a n g e s  s u b je c t  to a d ju s t m e n t  a s  p r o v id e d  in  A S  

1 2 .5 5 .1 5 5  - 1 2 .5 5 .1 7 5 :

(1 ) i f  t h e  o f f e n s e  is  a  f ir s t  f e lo n y  c o n v ic t io n  a n d  d o e s  n o t  in v o lv e  

e ir e u  i s t a n c e s  d e s c r ib e d  in  (2) o f  t h is  s u b s e c t io n ,  l iv e  to  e ig '. it  y e a r s ;

(2  i f  t h e  o f f e n s e  is  a  f ir s t  f e lo n y  c o n v ic t io n  a n d  t h e  d e f e n d a n t  

p o s s  s s e d  a  f i r e a r m ,  u s e d  a  d a n g e r o u s  in s t r u m e n t ,  o r  c a u s e d  s e r io u s  

p h y s ic a l  i n j u r y  o r  d e a t h  d u r i n g  t h e  c o m m is s io n  o f  t h e  o f f e n s e , o r  

k n o w  .u g ly  d ir e c t e d  t h e  c o n d u c t  c o n s t i t u t in g  t h e  o f fe n s e  a t a  u n i f o r m e d  

o r  o the  r w is e  c le a r ly  id e n t i f ie d  p e a c e  o f f ic e r , f ir e  f ig h t e r ,  c o r r e c t io n a l  

e m p lo y e e , e m e r g e n c y  m e d ic a l  t e c h n ic ia n ,  p a r a m e d ic ,  a m b u la n c e  

a t t e n c 'a  i t ,  o r  o t h e r  e m e r g e n c y  r e s p o n d e r  w h o  w a s  e n g a g e d  m  th e  

p e r f o n n . in c e  o l o f f ic ia l  d u t ie s  a t t h e  t im e  o l t h e  o f f e n s e , s e v e n  to  1 1 

y e a r s ;

(3 ) i f  t h e  o f fe n s e  is  a  s e c o n d  lc lo n y  c o n v ic t io n .  10 to  14 y e a r s ;

(4 ) i f  t h e  o f fe n s e  is  a  t h i r d  f e lo n y  c o n v ic t io n  a n d  t h e  d e f e n d a n t  is  n o t  

s u b je c t  to  s e n t e n c in g  u n d e r  (1) o f  t h is  s e c t io n , 1 5  to  2 0  y e a r s ,

(d ) E xec  it  a s  p r o v id e d  i n  (i) o l t h is  s e c t io n , a  c le lc n d a n t  c o n v ic  te d  o f  a  

c la s s  B  fe lo n \  m a y  b e  s e n t e n c e d  to  a  d e f in i t e  t e r m  o l im p r is o n m e n t  o f  n o t 

m o r e  t h a n  10  y e a r s ,  a n d  s h a l l  b e  s e n t e n c e d  to  a  d e f in i t e  t e n n  w i t h i n  th e  

f o l l o w in g  p r e s  im p l i v e  r a n g e s ,  s u b je c t  to a d ju s t m e n t  a s  p r o v id e d  in  A S

1 2 .5 5 .1 5 5  - 1 2 .5 5 .1 7 5 :

(1 ) if . h e  o f fe n s e  is  a l ir s t  f e lo n y  c o n v ic t io n  a n d  d o c s  n o t  in v o lv e  

c i r c u m s t a n c e s  d e s c r ib e d  in  (2) o f  t h is  s u b s e t  l i o n ,  o n e  to t h r e e  y e a r s :  a  

d e f e n d a n t  s e n t e n c e d  u n d e r  t h is  p a r a g r a p h  m a y .  i f  t h e  c o u r t  f in d s  it 

a p p r o p r ia t e ,  b e  g r a n t e d  a s u s p e n d e d  im p o s i t io n  o f  s e n te n c e  u n d e r  A S  

1 2 .5 5 .0 8 5  if . a s  a  c o n d i t io n  o l p r o b a t io n  u n d e r  A S  1 2 .5 5 .0 8 0  , th e  

d e f e n d a n t  is  r e q u i r e d  to s e rv e  a n  ac t iv e  t e rm  o f  im p r is o n m e n t  w i t h in  t h e  

r a n g e  s p e c if ie d  in  t h is  p a r a g r a p h ,  u n le s s  th e  c o u r t  f in d s  t h a t  a  m i t i g a t io n  

fa c t o r  u n d e r  A S  1 2 .5 5 .1 5 5  a p p l ie s ;



(2 ) i l  t h e  o f fe n s e  is  a  f ir s t  f e lo n y  c o n v ic t io n ,  t h e  d e f e n d a n t  v io la t e d  A S  

I 1 .4  1 .1 3 0  , a n d  th e  v ic t im  w a s  a  c h i l d  u n d e r  1 6  y e a r s  o f  a g e . t w o  to  f o u r

y e a r s ;

(3 ) i f  t h e  o f fe n s e  is  a  s e c o n d  f e lo n y  c o n v ic t io n ,  f o u r  to  s /en  y e a r s ;

(4 ) i l  t h e  o f fe n s e  is  a t h ir '*  f e lo n y  c o n v ic t io n ,  s ix  to  1 0  y e a r s .

(e) E x c e p t  a s  p r o v id e d  in  (i) o f  t h is  s e c  io n ,  a  d e f e n d a n t  c o n v ic  te d  o f  a  

c la s s  C  f e lo n y  m a y  b e  s e n t e n c e d  to  a d e f in i t e  t e r m  o f  im p r i s o n m e n t  o f  n o t  

m o r e  t h a n  f iv e  y e a r s ,  a n d  s h a l l  b e  s e n t e n c e d  to  a  d e f in i t e  t e r m  w i t h i n  t h e  

f o l l o w in g  p r e s u m p t iv e  r a n g e s ,  s u b je c t  to  a d ju s t m e n t  a s  p r o v id e d  in  A S

1 2 .5 5 .1 5 5  - 1 2 .5 5 .1 7 5 :

(1 ) i f  t h e  o f le n s e  is  a  f ir s t  f e lo n y  c o n v ic t io n  a n d  d o e s  n o t  inv  o lv e  

c i r c u m s t a n c e s  d e s c r ib e d  in  (4 ) o f  t h is  s u b s e c t  io n ,  z e r o  to  tw o  y e a r s :  a  

d e f e n d a n t  s e n t e n c e d  u n d e r  t h is  p a r a g r a p h  m a y ,  i f  t h e  c o u r t  f in d s  it 

a p p r o p r ia t e ,  b e  g r a n t e d  a s u s p e n d e d  im p o s i t io n  o f  s e n t e n c e  u n d e r  A S

1 2 .5 5 .0 8 5 ,  a n d  t h e  c o u r t  m a y ,  a s  a  c o n d i t io n  o f  p r o b a t io n  u n d e r  A S

1 2 .5 5 .0 8 6 .  r e q u i r e  t h e  d e f e n d a n t  to  s e r v e  a n  a c t iv e  t e rm  o f  im p r is o n m e n t  

w i t h in  t h e  r a n g e  s p e c if ie d  in  t h is  p a r a g r a p h :

(2) i f  t h e  o f fe n s e  is  a s e c o n d  f e lo n y  c o n v ic t io n ,  tw o  to  l o u r  y e a r s :

(3 ) i f  t h e  o f f e n s e  is  a t h i r d  f e lo n y  c o m ic  l i o n  t h r e e  to  l iv e  y e a r s :

(4 ) i f  t h e  o f f e n s e  is  a  f ir s t  f e lo n y  c o n v ic t io n ,  a n d  t l ie  d e f e n d a n t  

v io la t e d  A S  0 8 . 5 4 .7 2 0  ( a ) (1 5 ) . o n e  to  tw o  v e a r s .

I l l  II a  d e f e n d a n t  is  s e n t e n c e d  u n d e r  (a) o r  (b ) >1 t in s  s e c t io n .

|1 ) im p r i s o n m e n t  fo r  t h e  p r e s c r ib e d  m i n im u m  o r  m a n d a t o r y  t e n n  

m a y  n o t  b e  s u s p e n d e d  u n d e r  A S  1 2 .5 5 .0 8 0  ;

(2 ) im p o s i t io n  o f  s e n t e n c e  m a v  n o t  b e  s u s p e n d e d  u n d e r  A S  I 2 .5 5 .U 8 5

(3 ) im p r i s o n m e n t  fo r  t h e  p r e s c r ib e d  m i n im u m  o r  m a n d a t o r y  t e rm  

m a y  n o t  b e  r e d u c e d ,  e x c e p t  a s  p r o v id e d  in  Ij) o f  t h is  s e c t io n .

(g) II a  d e f e n d a n t  is  s e n t e n c e d  u n d e r  (. ). (d ) , (e ). o r  (i) o l t h is  s e c t io n ,  

e x c e p t  to  ih e  e x t e n t  p e r m it t e d  u n d e r  A S  1 2 .5 5 .1  5 5  1 2 .5 5 .1 7 5 .

( I )  im p r is o n m e n t  m a y  n o t  b e  s u s p e n d e d  u n d e r  A S  1 2 .5 5 .0 8 0  b e lo w  

th e  lo w  e n d  o l t h e  p r e s u m p t iv e  r a n g e ;



(2 ) a n d  e x c e p t  a s  p r o v id e d  in  (d ) (1 )  o r  (e )(1 ) o l t h is  s e c t io n , im p o s i t io n  

o l s e n te n c e  m a y  n o t b e  s u s p e n d e d  u n d e r  A S  1 2 .5 5 .0 8 5  ;

(3 ) t e rm s  o f  im p r is o n m e n t  m a y  n o t  b e  o t h e r w is e  r e d u c e d .

(h )  N o t h in g  in  i h i s  s e c t io n  o r  A S  1 2 .5 5 .1 3 5  l im i t s  t h e  d is c r e t io n  o f  t h e  

s e n t e n c in g  j u d g e  e x c e p t  a s  s p e c i f ic a l ly  p r o v id e d .  N o t h in g  in  (a) o l t h is  

s e c t io n  l im i t s  th e  c o u r t 's  d is c r e t io n  to  im p o s e  a  s e n t e n c e  o l 9 9  y e a r s  

im p r i s o n m e n t ,  o r  to  l im i t  p a r o le  e l i g ib i l i t y ,  f o r  a  p e r s o n  c o n v ic t e d  o f  

m u r d e r  in  t h e  f irs t  o r  s e c o n d  d e g r e e  in  c i r c u m s t a n c e s  o t h e r  t h a n  t h o s e  

e n u m e r a t e d  in  (a ) ,

(i) A  d e f e n d a n t  c o n v ic t e d  o f

(1 ) s e x u a l  a s s a u l t  i n  t h e  f ir s t  d e g r e e  o r  s e x u a l  a b u s e  o f  a  m in o r  i n  t h e  

f i r s t  d e g r e e  m a y  b e  s e n t e n c e d  to  a  d e f in i t e  t e n n  o f  im p r is o n m e n t  o f  n o t  

m o r e  t h a n  9 9  y e a r s  a n d  s h a l l  b e  s e n t e n c e d  to  a  d e f in i t e  t e r m  w i t h i n  t h e  

f o l l o w in g  p r e s u m p t iv e  r a n g e s ,  s u b je c t  to  a d ju s t m e n t  a s  p r o v id e d  in  A S

1 2 .5 5 .1 5 5  - 1 2 .5 5 .1 7 5 :

(A) i f  t h e  o f fe n s e  is  a  f i r s t  f e lo n y  c o n v ic t io n  a n d  d o e s  n o t  in v o lv e  

c i r c u m s t a n c e s  d e s c r ib e d  i n  (B ) o f  t h is  p a r a g r a p h ,  e ig h t  to  1 2  y e a r s ;

(B j i f  t h e  o f fe n s e  is  a  f i r s t  f e lo n y  c o n v ic t io n  a n d  t h e  d e f e n d a n t  

p o s s e s s e d  a  f i r e a r m ,  u s e d  a  d a n g e r o u s  i n s t r u m e n t ,  o r  c a u s e d  s e r io u s  

p h y s ic a l  i n  i i n y  d u r i n g  t h e  c o m m is s io n  o f  t h e  o f fe n s e . 1 2  to  1 6  ye m s :

(C ) i f  t h e  o f fe n s e  is  a  s e c o n d  f e lo n y  c o n v ic t io n  a n d  d o e s  n o t  in v o lv e  

c i r c u m s t a n c e s  d e s c r ib e d  in  (D ) o f  t h is  p a r a g r a p h ,  1 5  to  2 0  y e a r s ;

(D ) i f  th  e o f fe n s e  is  a  s e c o n d  f e lo n y  c o n v ic t io n  a n d  t h e  d e f e n d a n t  l i a s  

a  p r io r  c o n v ic t io n  f o r  a  s e x u a l  f e lo n y ,  2 0  to  3 0  y e a r s ;

(E ) i f  t i le  o f fe n s e  is  a  t l i i r d  f e lo n y  c o n v ic t io n  a n d  t h e  d e f e n d a n t  is  n o t  

s u b je c t  to  s e n t e n c in g  u n d e r  (F ) o f  t h is  p a r a g r a p h  o r  (1) o f  t h is  s e c t io n ,  2 5  

to  3 5  y e a r s :

(F) i f  t h e  o f fe n s e  is  a  t h i r d  f e lo n y  c o n v ic t io n ,  t h e  d e f e n d a n t  is  n o t  

s u b je c t  to  s c : ' f  e n c in g  u n d e r  (1) o f  t h is  s e c t io n , a n d  t h e  d e f e n d a n t  h a s  tw o  

p r io r  c o n v ic t io n s  fo r  s e x u a l  f e lo n ie s ,  3 0  to  4 0  y e a r s ;

(2 ) a t t e m p t ,  c o n s p i r a c y ,  o r  s o l ic i t a U o n  to  c o m m it  s e x u a l  a s s a u l t  i n  

t h e  f ir s t  d e  g re e  o r  s e x u a l  a b u s e  o f  a  m in o r  i n  t h e  f i r s t  d e g r e e  m a y  b e  

s e n t e n c e d  o  a  d e f in i t e  t e n n  o f  im p r is o n m e n t  o f  n o t  m o r e  t h a n  3 0  y e a r s  

a n d  s h a l l  h e  s c n le n e e d  to  a  d e f in i t e  t e n n  w i t h i n  t h e  f o l l o w in g



p r e s u m p t iv e  r a n g e s ,  s u b je c t  to  a d ju s t m e n t  a s  p r o v id e d  i n  A S  1 2 .5 5 .1 5 5  - 

1 2 .5 5 .1 7 5 :

(A) i f  t h e  o f fe n s e  is  a  f ir s t  f e lo n y  c o n v ic t io n  a n d  d o e s  n o t  in v o lv e  

c i r c u m s t a n c e s  d e s c r ib e d  in  (B ) o f  t h is  p a r a g r a p h ,  f iv e  to  e ig h t  y e a r s ;

(B ) i f  t h e  o f fe n s e  is  a  f i r s t  f e lo n y  c o n v ic t io n ,  a n d  t h e  d e f e n d a n t  

p o s s e s s e d  a  f i r e a r m ,  u s e d  a  d a n g e r o u s  in s t r u m e n t ,  o r  c a u s e d  s e r io u s  

p h y s ic a l  i n j u r y  d u r i n g  t h e  c o m m is s io n  o f  t h e  o f fe n s e , 1 0  to  1 4  y e a r s ;

(C ) i f  t h e  o f fe n s e  is  a  s e c o n d  f e lo n y  c o n v ic t io n  a n d  d o e s  n o t  in v o lv e  

c i r c u m s t a n c e s  d e s c r ib e d  i n  (D ) o f  t i l l s  p a r a g r a p h .  1 2  to  1 6  y e a r s ;

(D ) i f  t h e  o f fe n s e  i s  a  s e c o n d  f e lo n y  c o n v ic t io n  a n d  t h e  d e ie n d a n t  h a s  

a  p r io r  c o n v ic t io n  f o r  a  s e x u a l  f e lo n y ,  1 5  to  2 0  y e a r s ;

(E ) i f  t h e  o f fe n s e  is  a  t h i r d  f e lo n y  c o n v ic t io n ,  d o e s  n o t  in v o lv e  

c i r c u m s t a n c e s  d e s c r ib e d  i n  (F ) o f  t h is  p a r a g r a p h ,  a n d  t h e  d e f e n d a n t  is  

n o t  s u b je c t  to  s e n t e n c in g  u n d e r  (I) o f  t h is  s e c t io n , 15  to  2 5  y e a r s ;

(F ) it  i h e  o f fe n s e  is  a  d i i r d  f e lo n y  c o n v ic t io n ,  t h e  d e f e n d a n t  is  n o t  

s u b je c t  to  s e n t e n c in g  u n d e r  (1) o f  t h is  s e c t io n , a n d  t h e  d e f e n d a n t  h a s  t w o  

p r io r  c o n v ic t io n s  fo r  s e x u a l  f e lo n ie s ,  2 0  Lo 3 0  y e a r s ;

(3 ) s e x u a l  a s s a u l t  in  t h e  s e c o n d  d e g r e e , s e x u a l  a b u s e  o f  a  m i n o r  i n  

t h e  s e c o n d  d e g r e e , u n l a w f u l  e x p lo i t a t io n  o f  a  m in o r ,  o r  d i s t r i b u t i o n  o f  

c h i l d  p o r n o g r a p h y  m a y  b e  s e n t e n c e d  to  a  d e f in i t e  t e n n  o f  im p r is o n m e n t  

o f  n o t  m o r e  t h a n  2 0  y e a r s  a n d  s h a l l  b e  s e n t e n c e d  to a  d e f in i t e  t e n n  

w i t h i n  Lhe f o l l o w in g  p r e s u m p t iv e  r a n g e s ,  s u b je c t  to  a d ju s t m e n t  a s  

p r o v id e d  i n  A S  1 2 .5 5 .1 5 5  - 1 2 .5 5 .1 7 5 :

(A ) i f  t h e  o f fe n s e  is  a  f ir s t  f e lo n y  c o n v ic t io n ,  t w o  to  f o u r  y e a r s :

(B ) i f  d i e  o f fe n s e  is  a  s e c o n d  f e lo n y  c o n v ic t io n  a n d  d o e s  n o t  in v o lv e  

c i r c u m s t a n c e s  d e s c r ib e d  i n  (C ) o f  t h is  p a r a g r a p h ,  f iv e  to  e ig h t  y e a r s ;

(C ) i f  t h e  o f fe n s e  is  a  s e c o n d  f e lo n y  c o n v ic t io n  a n d  t h e  d e f e n d a n t  h a s  

a  p r io r  c o n v ic t io n  fo r  a  s e x u a l  f e lo n y ,  1 0  to  1 4  y e a r s ;

(DJ i f  d i e  o f fe n s e  is  a  d i i r d  f e lo n } '  c o n v ic t io n  a n d  d o e s  n o t  in v o lv e  

c i r c u m s t a n c e s  d e s c r ib e d  i n  (E ) o f  t h is  p a r a g r a p h ,  1 0  to  1 4  y e a r s ;

(E ) i f  t h e  o f fe n s e  is  a  t h i r d  f e lo n y  c o n v ic t io n  a n d  d i e  d e f e n d a n t  h a s  

tw o  p r io r  c o n v ic t io n s  f o r  s e x u a l  f e lo n ie s ,  1 5  t o 2 0  y e a r s ;



( 4 )  s e x u a l  a s s a u l t  i n  t h e  t h i r d  d e g r e e ,  i n c e s t ,  i n d e c e n t  e x p o s u r e  i n  

t h e  f i r s t  d e g r e e ,  p o s s e s s i o n  o f  c h i l d  p o r n o g r a p h y ,  o r  a t t e m p t ,  c o n s p i r a c y ,  

o r  s o l i c i t a t i o n  t o  c o m m i t  s e x u a l  a s s a u l t  i n  t h e  s e c o n d  d e g r e e ,  s e x u a l  

a b u s e  o f  a  m i n o r  i n  t h e  s e c o n d  d e g r e e ,  u n l a w f u l  e x p l o i t a t i o n  o f  a  m i n o r ,  

o r  d i s t r i b u t i o n  o f  c h i l d  p o r n o g r a p h y ,  m a y  b e  s e n t e n c e d  t o  a  d e f i n i t e  t e r m  

o f  i m p r i s o n m e n t  o f  n o t  m o r e  t h a n  1 0  y e a r s  a n d  s h a l l  b e  s e n t e n c e d  t o  a  

d e f i n i t e  t e r m  w i t h i n  t h e  f o l l o w i n g  p r e s u m p t i v e  r a n g e s ,  s u b j e c t  t o  

a d j u s t m e n t  a s  p r o v i d e d  i n  A S  1 2 . 5 5 . 1 5 5  -  1 2 . 5 5 . 1 7 5 ;

(A )  i f  t h e  o f f e n s e  i s  a  f i r s t  f e l o n y  c o n v i c t i o n ,  o n e  t o  t w o  y e a r s ;

( B )  i f  t h e  o f f e n s e  i s  a  s e c o n d  f e l o n y  c o n v i c t i o n  a n d  d o e s  n o t  i n v o l v e  

c i r c u m s t a n c e s  d e s c r i b e d  i n  ( C )  o f  t h i s  p a r a g r a p h ,  t w o  t o  f i v e  y e a r s ;

( C )  i f  d i e  o f f e n s e  i s  a  s e c o n d  f e l o n y  c o m l c d o n  a n d  d i e  d e f e n d a n t  h a s  

a  p r i o r  c o n v i c d o n  f o r  a  s e x u a l  f e l o n y ,  d i r e e  t o  s L x  y e a r s ;

( D )  i f  t h e  o f f e n s e  i s  a  t h i r d  f e l o n y  c o n v i c d o n  a n d  d o e s  n o t  i n v o l v e  

c i r c u m s t a n c e s  d e s c r i b e d  i n  ( E )  o f  t h i s  p a r a g r a p h ,  t h r e e  t o  s i x  y e a r s ;

( E )  i f  t h e  o f f e n s e  i s  a  d i i r d  f e l o n y  c o n v i c t i o n  a n d  t h e  d e f e n d a n t  h a s  

t w o  p r i o r  c o m l c d o n s  f o r  s e x u a l  f e l o n i e s ,  s L x  t o  1 0  y e a r s .

(j) A  d e f e n d a n t  s e n t e n c e d  t o  a  ( 1 )  m a n d a t o r y  t e r m  o l  i m p r i s o n m e n t  o l  

9 9  y e a r s  u n d e r  ( a )  o f  t h i s  s e c t i o n  m a y  a p p l y  o n c e  l o r  a  m o d i f i c a t i o n  o r  

r e d u c t i o n  o f  s e n t e n c e  u n d e r  t h e  A l a s k a  R u l e s  o l  C r i m i n a l  P r o c e d u r e  a l t e r  

s e r v i n g  o n e - h a l f  o l  t h e  m a n d a t o r y  t e r m  w i t h o u t  c o n s i d e r a t i o n  o f  g o o d  

t i m e  e a r n e d  u n d e r  A S  3 3 . 2 0 . 0 1 0  . o r  ( 2 )  d e f i n i t e  t e n n  o f  i m p r i s o n m e n t  

u n d e r  (1) o l  t h i s  s e c t i o n  m a y  a p p l y  o n c e  f o r  a  m o d i f i c a t i o n  o r  r e d u c t i o n  o l  

s e n t e n c e  u n d e r  t h e  A l a s k a  R u l e  >1 C r i m i n a l  P r o c e d u r e  a f t e r  s e r v i n g  t h e  

g r e a t e r  o l  (A )  o n e  h a l l  u f  d i e  d e f i n i t e  t e r m  o r  ( B )  3 0  y e a r s .  A  d e f e n d a n t  

m a v  n o t  f i l e  a n d  a  c o u r t  m a y  n o t  e n t e r t a i n  m o r e  n a n  o n e  m o t i o n  f o r  

m o d i f i c a t i o n  o r  r e d u c t i o n  o f  a  s e n t e n c e  s u b j e c t  t o  d i i s  s u b s e c  t i o n ,  

r e g a r d l e s s  o l  w h e t h e r  o r  n o t  t h e  c o u r t  g r a n t e d  o r  d e n i e d  a  p r e v i o u s  

m o l  i o n

( k )  i R c p c c i h 'd .  S e e .  3 2  < h  2  S I~ -\  2 0 0 5 , .

(1) N o t w i t h s t a n d i n g  ; u i y  o l l u  r  p r o v i s i o n  o l  l a w ,  a  d e f e n d a n t  c o n v i c  t e d  

o l  a n  u n c l a s s i f i e d  o r  c l a s s  A  f e l o n y  o l l e n s e ,  a n d  n o t  s u b j e c t  t o  a  

m a n d a t o r y  9 9  v c a r  s e n t e n c e  u n d e r  ( a )  o f  t h i s  s e e  l i o n ,  s h a l l  be* s e n t e n c e d  

t o  a  d e f i n i t e  t e r m  o l  i m p r i s o n m e n t  o l  a t  l e a s t  4 0 y e a j s b u t  n o t  m o r e  t h a n  

9 9  y e a r s  w h e n  t h e  d e f e n d a n t  l i a s  b e e n  p r e v i o u s l y  c o n v i c t e d  o f  t w o  o r  

m o r e  m o s t  s e r i o u s  f e l o n i e s  a n d  t h e  p r o s e c u t i n g  a t t o r n e y  h a s  f i l e d  a  

n o t i c  e* o l  i n t e n t  l o  s e e k  a  d e f i n i t e  s e n t e n c e  u n d e r  t i n s  s u b s e c t i o n  a t  t h e



t i m e  t h e  d e f e n d a n t  w a s  a r r a i g n e d  i n  s u p e r i o r  c o u r t .  I f  a  d e f e n d a n t  i s  

s e n t e n c e d  t o  a  d e f i n i t e  t e n n  u n d e r  t h i s  s u b s e c t i o n .

( 1 )  i m p r i s o n m e n t  f o r  t h e  p r e s c r i b e d  d e f i n i t e  t e r m  m a y  n o t  b e  

s u s p e n d e d  u n d e r  A S  1 2 . 5 5 . 0 8 0  ;

( 2 )  i m p o s i t i o n  o f  s e n t e n c e  m a y  n o t  b e  s u s p e n d e d  u n d e r  A S  1 2 . 5 5 . 9 8 5

( 3 )  i m p r i s o n m e n t  f o r  t h e  p r e s c r i b e d  d e f i n i t e  t e r m  m a y  n o t  b e  

r e d u c e d ,  e x c e p t  a s  p r o v i d e d  i n  (j) o f  t h i s  s e c t i o n .

( m )  N o t w i t h s t a n d i n g  ( a ) ( 4 )  a n d  (I) o f  t h i s  s e c t i o n ,  i f  a  c o u r t  f i n d s  t h a t  

i m p o s i t i o n  u l  a  m a n d a t o r y  t e r m  o f  i m p r i s o n m e n t  o f  9 9  y e a r s  o n  a  

d e f e n d a n t  s u b j e c t  t o  s e n t e n c i n g  u n d e r  ( a ) ( 4 )  o f  t h i s  s e c t i o n  w o u l d  b e  

m a n i f e s t l y  u n j u s t ,  t h e  c o u r t  m a y  s e n t e n c e  t h e  d e f e n d a n t  t o  a  d e f i n i t e  

t e r m  o f  i m p r i s o n m e n t  o t h e n v i s e  p e r m i s s i b l e  u n d e r  ( a )  o f  t h i s  s e c t i o n .

( n )  I n  i m p o s i n g  a  s e n t e n c e  w i t h i n  a  p r e s u m p t i v e  r a n g e  u n d e r  ( c j ,  ( d ) .

( e ) .  o r  (i) o f  t h i s  s e c  t i o n ,  i h e  t o t a l  t e r m ,  m a d e  u p  o l  t h e  a c t i v e  t e r m  o f  

i m p r i s o n m e n t  p l u s  a n v  s u s p e n d e d  t e r m  o f  i m p r i s o n m e n t ,  m u s t  ( a l l  

w i t h i n  l l i t '  p r e s u m p t i v e  r a n g e ,  a n d  t h e  a c t i v e  t e r m  o f  i m p r i s o n m e n t  m a y  

n o t  f a l l  b e l o w  t h e  l o w e r  e n d  o l  t h e  p r e s u m p t i v e  r a n g e .



S e c .  1 1 . 4 1 , 4 1 0 .  S e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e .

( a )  A n  o f f e n d e r  c o m m i t s  t h e  c r i m e  o f  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e

i f

( 1 )  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  p e r s o n  

w i t h o u t  c o n s e n t  o f  t h a t  p e r s o n ;

( 2 )  t h e  o f f e n d e r  a t t e m p t s  t o  e n g a g e  i n  s e x u a l  p e n e t r a t i o n  w i t h  

a n o t h e r  p e r s o n  w i t h o u t  c o n s e n t  o f  t h a t  p e r s o n  a n d  c a u s e s  s e r i o u s  

p h y s i c a l  i n j u r y  t o  t h a t  p e r s o n ;

( 3 )  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  p e r s o n

(A ) w l i o  t h e  o f f e n d e r  k n o w s  i s  m e n t a l l y  i n c a p a b l e ;  a n d

( B )  w h o  i s  i n  t h e  o f f e n d e r ' s  c a r e

(i) b y  a u t h o r i t y  o f  l a w ;  o r

(i i)  i n  a  f a c i l i t y  o r  p r o g r a m  t h a t  i s  r e q u i r e d  b v  l a w  t o  b r  l i c e n s e d  b v  

t h e  s t a t e ;  o r

( 4 )  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  p e n e t r a t i o n  w i t h  a  p e r s o n  w h o  t h e  

o f f e n d e r  k n o w s  i s  u n a w a r e  t h a t  a  s e x u a l  a c t  i s  b e i n g  c o m m i t t e d  a n d

(A ) t l i e  o f f e n d e r  i s  a  h e a l t h  c a r e  w o r k e r :  a n d

( B )  t h e  o f f e n s e  t a k e s  p l a c e  d u r i n g  t h e  c o u r s e  o f  p r o f e s s i o n a l  

t r e a t m e n t  o f  t h e  v i c t i m .

( b )  S e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e  i s  a n  u n c l a s s i f i e d  f e l o n y  a n d  i s  

p u n i s h a b l e  a s  p r o v i d e d  i n  A S  1 2 . 5 5 .

S e c .  1 1 . 4 1 . 4 2 0 .  S e x u a l  a s s a u l t  i n  t h e  s e c o n d  d e g r e e

( a )  A n  o f f e n d e r  c o m m i t s  t h e  c r i m e  o f  s e x u a l  a s s a u l t  i n  t h e  s e c o n d  

d e g r e e  i f

( 1 )  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  c o n t a c t  w i t h  a n o t h e r  p e r s o n  

w i t h o u t  c o n s e n t  o f  t h a t  p e r s o n ;

( 2 )  t h e  o f f e n d e r  e n g a g e ' s  i n  s e x u a l  c o n t a c t  w i t h  a  p e r s o n

S E X U A L  O F F E N S E S  I N  A L A S K A  S T A T U T E S



(A ) w h o  t h e  o f f e n d e r  k n o w s  i s  m e n t a l l y  i n c a p a b l e ;  a n d

( B )  w h o  i s  i n  t h e  o f f e n d e r ' s  c a r e

(i) b y  a u t h o r i t y  o f  l a w :  o r

(i i)  i n  a  f a c i l i t y  o r  p r o g r a m  t h a t  i s  r e q u i r e d  b y  l a w  t o  b e  l i c e n s e d  b y  

t h e  s l a t e ;

( 3 )  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  p e n e t r a t i o n  w i t h  a  p e r s o n  w h o  t h e  

o f f e n d e r  k n o w s  i s

(A )  m e n t a l l y  i n c a p a b l e :

(B )  i n c a p a c i t a t e d ;  o r

(C )  u n a w a r e  t h a t  a  s e x u a l  a c t  i s  b e i n g  c o m m i t t e d ;  o r

( 4 )  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  c o n t a c t  w i t h  a  p e r s o n  w h o  t h e  

o f f e n d e r  k n o w s  i s  u n a w a r e  t h a t  a  s e x u a l  a c t  i s  b e i n g  c o m m i t t e d  a n d

(A) t h e  o f f e n d e r  i s  a  h e a l t h  c a r e  w o r k e r ;  a n d

(B )  t h e  o f f e n s e  t a k e s  p l a c e  d u r i n g  t h e  c o u r s e  o f  p r o f e s s i o n a l  

t r e a t m e n t  o f  t h e  v i c t i m .

( b )  S e x u a l  a s s a u l t  i n  t h e  s e c o n d  d e g r e e  i s  a  c l a s s  B  f e l o n y .

S e c .  1 1 . 4  1 . 4 2 5 .  S e x u a l  a s s a u l t  i n  t h e  t h i r d  d e g r e e .

(; i)  A n  o f f e n d e r  c o m m i t s  t h e  c r i m e  o f  s e x u a l  a s s a u l t  i n  t h e  t h i r d  

d e g r e e  i f  t h e  o f f e n d e r

( 1 )  e n g a g e s  i n  s e x u a l  c o n t a c t  w i t h  a  p e r s o n  w h o  t h e  o f f e n d e r  k n o w s

i s

(A) m e n t a l l y  i n c a p a b l e ;

(B )  i n c a p a c i t a t e d ;  o r

(C )  u n a w a r e  t h a t  a  s e x u a l  a c t  i s  b e i n g  c o m m i t t e d ;

( 2 )  w h i l e  e m p l o y e d  i n  a  s t a t e  c o r r e c t i o n a l  f a c i l i t y  o r  o t h e r  p l a c e m e n t  

d e s i g n a t e d  b y  t h e  c o m m i s s i o n e r  o f  c o r r e c t i o n s  l o r  t h e  c u s t o d y  a n d  c a r e  

o f  p r i s o n e r s ,  e n g a g e s  i n  s e x u a l  p e n e t r a t i o n  w i t h  a  p e r s o n  w h o  t h e  

o f f e n d e r  k n o w s  i s  c o m m i t t e d  t o  t h e  c u s t o d y  o f  t h e  D e p a r t m e n t  o f



C o r r e c t i o n s  t o  s e r v e  a  t e r m  o f  i m p r i s o n m e n t  o r  p e r i o d  o f  t e m p o r a r y  

c o m m i t m e n t ;  o r

( 3 )  e n g a g e s  i n  s e x u a l  p e n e t r a t i o n  w i t h  a  p e r s o n  1 8  o r  1 9  y e a r s  o f  a g e  

w h o  t h e  o f f e n d e r  k n o w s  i s  c o m m i t t e d  l o  t h e  c u s t o d y  o f  t h e  D e p a r t m e n t  o f  

H e a l t h  a n d  S o c i a l  S e r v i c e s  u n d e r  A S  4 7 . 1 0  o r  A S  4 7 . 1 2  a n d  t h e  o f f e n d e r  

i s  t h e  l e g a l  g u a r d i a n  o f  t h e  p e r s o n .

( b )  S e x u a l  a s s a u l t  i n  t h e  t h i r d  d e g r e e  i s  a  c l a s s  C  f e l o n y .

S e c .  1 1 . 4 1 . 4 2 7 .  S e x u a l  a s s a u l t  i n  t h e  f o u r t h  d e g r e e .

( a )  A n  o f f e n d e r  c o m m i t s  t h e  c r i m e  o f  s e x u a l  a s s a u l t  i n  t h e  f o u r t h  

d e g r e e  i f

( 1 )  w h i l e  e m p l o y e d  i n  a  s t a t e  c o r r e c t i o n a l  f a c i l i t y  o r  o t h e r  p l a  e m e n t  

d e s i g n a t e d  b y  t h e  c o m m i s s i o n e r  o f  c o r r e c t i o n s  f o r  t h e  c u s t o d y  a n d  c a r e  

o f  p r i s o n e r s ,  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  c o n t a c t  w i t h  a  p e r s o n  w h o  

t h e  o f f e n d e r  k n o w s  i s  c o m m i t t e d  t o  t h e  c u s t o d y  o f  t h e  D e p a r t m e n t  o f  

C o r r e c t i o n s  t o  s e r v e  a  t e n n  o f  i m p r i s o n m e n t  o r  p e r i o d  o f  t e m p o r a r y  

c o m m i t m e n t ;  o r

( 2 )  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  c o n t a c t  w i t h  a  p e r s o n  1 8  o r  1 9  

y e a r s  o l  a g e  w h o  t h e  o f f e n d e r  k n o w s  i s  c o m m i t t e d  t o  t h e  c u s t o d y  o f  t h e  

D e p a r t m e n t  o f  1 l e a l l h  a n d  S o c i a l  S e r v  i c e s  u n d e r  A S  4 7 . 1 0  o r  A S  4 7 . 1 2  

a n d  t h e  o f f e n d e r  i s  t h e  l e g a l  g u a r d i a n  o f  t h e  p e r s o n .

( b )  S e x u a l  a s s a u l t  i n  t h e  f o u r t h  d e g r e e  i s  a  c l a s s  A  m i s d e m e a n o r .

S e e .  1 7 . 4  1 . 4 3 0 .  S e x u a l  a s s a u l t  in  t h e  t h i r d  d e g r e e .  / R e p e a l e d . S e c .  1 0  c h  

7 8  S L A  1 9 8 3 .  F o r  c u r r e n t  l a w .  s e e  A S  . 1 . 4 1 . 4 2 0  (a )(2 )!.

R e p e a l e d  o r  R e n u m b e r e d  

S e c .  1 1 . 4 1 . 4 3 2 .  D e f e n s e s .

( a )  II i s  a  d e f e n s e  t o  a  c r i m e  c h a r g e d  u n d e r  A S  1 1 . 4 1 . 4  1 0  ( a ) ( 3 ) .

1 1 . 4  ) . 4 2 0 ( a ) ( 2 ) ,  1 1 . 4  1 . 4 2 0 ( a ) ( 3 ) ,  o r  1 1 . 4  1 . 4 2 5  t h a t  t h e  o f f e n d e r  i s

( 1 )  m e n t a l l y  i n c a p a b l e ;  o r

( 2 )  m a r r i e d  t o  t h e  p e r s o n  a n d  n e i t h e r  p a r t y  h a s  f i l e d  w i t h  t h e  c o u r t  

f o r  a  s e p a r a t i o n ,  d i v o r c e ,  o r  d i s s o l u t i o n  o l  d i e  m a r r i a g e .



( b )  E x c e p t  a s  p r o v i d e d  i n  ( a )  o l  t h i s  s e c l i o n .  i n  a  p r o s e c u t i o n  u n d e r  

A S  1 1 . 4 1 . 4 1 0  o r  1 1 . 4 1 . 4 2 0 ,  i t  i s  n o t  a  d e f e n s e  t h a t  t h e  v i c t i m  w a s ,  a t  t h e  

t i m e  o f  t h e  a l l e g e d  o f T e n s " .  t h e  l e g a l  s p o u s e  o f  t h e  d e f e n d a n t .

S e c .  1 1 . 4 1 . 4 3 4 .  S e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e .

( a )  A n  o f f e n d e r  c o m m i t s  t h e  c r i m e  o f  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  

f i r s t  d e g r e e  i f

( 1 ) 1  i n g  1 6  y e a r s  o f  a g e  o r  o l d e r ,  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

p e n e t r a t i o n  w i t h  a  p e r s o n  w h o  i s  u n d e r  1 3  y e a r s  o f  a g e  o r  a i d s ,  i n d u c e s ,  

c a u s e s ,  o r  e n c o u r a g e s  a  p e r s o n  w h o  i s  u n d e r  1 3  y e a r s  o f  a g e  l o  e n g a g e  i n  

s e x u a l  p e n e t r a t i o n  w i t h  . m o t h e r  p e r s o n ;

( 2 )  b e i n g  1 8  y e a r s  o f  a g e  o r  o l d e r ,  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

p e n e t r a t i o n  w i t h  a  p e r s o n  w h o  i s  u n d e r  1 8  y e a r s  o f  a g e .  a n d  t h e  o f f e n d e r  

i s  t h e  v i c t i m ' s  n a t u r a l  p a r e n t ,  s t e p p a r e n t ,  a d o p t e d  p a r e n t ,  o r  l e g a l  

g u a r d i a n :  o r

( 3 )  b e i n g  1 8  y e a r s  o l  a g e  o r  o l d e r ,  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

p e n e t r a t i o n  w i t h  a  p e r s o n  w h o  i s  u n d e r  1 6  y e a r s  o f  a g e .  a n d

(A ) t h e  v i c t i m  a t  t h e  t i m e  o r  t h e  o f f e n s e  i s  r e s i d i n g  i n  t h e  s a m e  

h o u s e h o l d  a s  t h e  o f f e n d e r  a n d  t h e  o f f e n d e r  h a s  a u t h o r i t y  o v e r  t h e  v i c t i m  

o r

(13) t h e  o f f e n d e r  o c c u p i e s  a  p o s i t i o n  o f  a u t h o r i t y  i n  r e l a t i o n  t o  t h e  

v i c t i m .

| b )  S e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e  i s  a n  u n c l a s s i f i e d  

l e l o n v  a n d  i s  p u n i s h a b l e  a s  p r o v i d e d  i n  A S  1 2 . 5 5 .

S e c .  1 1 . 4 1 . 4 3 6 .  S e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  s e c o n d  d e g r e e .

( a )  A n  o f f e n d e r  c o m m i t s  t h e  c r i m e  o l  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  

s e c o n d  d e g r e e  il

( 1 )  b e i n g  1 6  y e a r s  o f  a g e  o r  o l d e r ,  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

p e n e t r a t i o n  w i t h  a  p e r s o n  w h o  i s  1 3 .  1 4 .  o r  1 5  y e a r s  o l  a g e  a n d  a t  l e a s t  

t h r e e  y e a r s  y o u n g e r  t h a n  t h e  o f f e n d e r ,  o r  a i d s ,  i n d u c e s ,  c a u s e s  o r  

e n c o u r a g e s  a  p e r s o n  w h o  i s  1 3 ,  1 4 .  o r  1 5  y e a r s  o f  a g e  a n d  a t  l e a s t  t h r e e  

y e a r s  y o u n g e r  t h a n  I h e  o f f e n d e r  t o  e n g a g e  i n  s e x u a l  p e n e t r a t i o n  w i t h  

a n o t h e r  p e r s o n ;

( 2 )  b e i n g  1 6  y e a r s  o f  a g e  o r  o l d e r ,  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

c o n t a c t  w i t h  a  p e r s o n  w h o  i s  u n d e r  1 3  y e a r s  o f  a g e  o r  a i d s ,  i n d u c e s .



c a u s e s ,  o r  e n c o u r a g e s  a  p e r s o n  u n d e r  1 3  y e a r s  o f  a g e  t o  e n g a g e  i n  s e x u a l  

c o n t a c t  w i t h  a n o t h e r  p e r s o n ;

( 3 )  b e i n g  1 8  y e a r s  o f  a g e  o r  o l d e r ,  ( h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

c o n t a c t  w i t h  a  p e r s o n  w h o  i s  u n d e r  1 8  y e a r s  o f  a g e .  a n d  t h e  o f f e n d e i  i s  

t h e  v i c t i m  s  n a t u r a l  p a r e n t ,  s t e p p a r e n t ,  a d o p t e d  p a r e n t ,  o r  l e g a l  

g u a r d i a n ;

( 4 )  b e i n g  1 6  y e a r s  o l  a g e  o r  o l d e r ,  t h e  o f f e n d e r  a i d s ,  i n d u c e s ,  c a u s e s ,  

o r  e n c o u r a g e s  a  p e r s o n  w h o  i s  u n d e r  1 6  y e a r s  o f  a g e  t o  e n g a g e  i n  

c o n d u c t  d e s c r i b e d  i n  A S  1 1 . 4 1 . 4 5 5  ( a ) ( 2 )  - ( 6 J :  o r

( 5 )  b e i n g  1 8  y e a r s  o f  a g e  o r  o l d e r ,  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

c o n t a c t  w i t h  a  p e r s o n  w h o  i s  u n d e r  1 6  y e a r s  o f  a g e .  a n d

(A )  t h e  v i c t i m  a t  t h e  t i m e  o f  t h e  o f f e n s e  i s  r e s i d i n g  i n  t h e  s a m e  

h o u s e h o l d  a s  t h e  o f f e n d e r  a n d  t h e  o f f e n d e r  h a s  a u t h o r i t y  o v e r  t h e  v i c t i m ;  

o r

( B )  t h e  o f f e n d ' i  o c c u p i e s  a  p o s i t i o n  o f  a u t h o r i t y  i n  r e l a t i o n  t o  t h e  

v i c t i m .

( b )  S e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  s e c o n d  d e g r e e  w  a  c l a s s  B  f e l o n y .  

S e c .  1 1 . 4 1 . 4 3 8 .  S e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  t h i r d  d e g r e e .

( a )  A n  o f f e n d e r  c o m m i t s  t h e  c r i m e  o f  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  

t h i r d  d e g r e e  i f

( 1) b e i n g  1 6  y e a r s  o f  a g e  o r  o l d e r ,  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

c o n t a c t  w i t h  a  p e r s o n  w h o  i s  1 3 ,  1 4 .  o r  1 5  y e a r s  o f  a g e  a n d  a t  l e a s t  t h r e e  

y e a r s  y o u n g e r  t h a n  t h e  o f f e n d e r ;

( 2 )  b e i n g  1 3  y e a r s  o f  a g e  o r  o l d e r ,  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

p e n e t r a t i o n  w i t h  a  p e r s o n  w h o  i s  1 6  o r  1 7  y e a r s  o f  a g e  a n d  a t  l e a s t  t h r e e  

v e a r s  y o u n g e r  t h a n  t h e  o f f e n d e r ,  a n d  t h e  o f f e n d e r  o c c u p i e s  a  p o s i t i o n  o f  

a u t h o r i t y  i n  r e l a t i o n  t o  t h e  v i c t i m ;  o r

( 3 )  b e i n g  u n d e r  1 6  y e a r s  o l  a g e .  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

p e n e t r a t i o n  w i t h  a  p e r s o n  v  1. u n d e i  1 3  y e a r s  o f  a g e  a n d  a t  l e a s t  t h r e e  

y e a r s  y o u n g e r  t h a n  t h e  o f f e n d e r

( b )  S e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  t h i r d  d e g r e e  i s  a  c l a s s  C' f e l o n y  

S e c .  1 1 . 4 1 . 4 4 0 .  S e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f o u r t h  d e g r e e .



( a )  A n  o f f e n d e r  c o m m i t s  t h e  c r i m e  o f  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  

f o u r t h  d e g r e e  i f

( 1 )  b e i n g  u n d e r  1 6  y e a r s  o f  a g e .  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

c o n t a c t  w i t h  a  p e r s o n  w h o  i s  u n d e r  1 3  y e a r s  o f  a g e  a n d  a t  l e a s t  t h r e e  

y e a r s  y o u n g e r  t h a n  t h e  o f f e n d e r :  o r

( 2 )  b e i n g  1 8  y e a r s  o f  a g e  o r  o l d e r ,  t h e  o f f e n d e r  e n g a g e s  i n  s e x u a l  

c o n t a c t  w i t h  a  p e r s o n  w h o  i s  1 6  o r  1 7  y e a r s  o f  a g e  a n d  a t  l e a s t  t h r e e  

y e a r s  y o u n g e r  t h a n  t h e  o f f e n d e r ,  a n d  t h e  o f f e n d e r  o c c u p i e s  a  p o s i t i o n  o f  

a u t h o r i t y  i n  r e l a t i o n  t o  t h e  v i c t i m .

( b )  S e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f o u r t h  d e g r e e  i s  a  c l a s s  A  

m i s d e m e a n o r .

S e c .  1 1 . 4 1 . 4 4 3 .  S p o u s a l  r e l a t i o n s h i p  n o  d e f e n s e .  I R e p e a l e d .  S e c .  6 1  c h  5 0  
S I J \  1 9 8 9 .  F o r  c u r r e n t  l a w ,  s e e  A S  1 1 . 4 1 . 4 3 2  (b)l.

R e p e a l e d  o r  R e n u m b e r e d  

S e c .  1 1 . 4 1 . 4 4 5 .  G e n e r a l  p r o v i s i o n s .

( a )  I n  a  p r o s e c u t i o n  u n d e r  A S  1 1 . 4 1 . 4 3 4  - 1 1 . 4 1 . 4 4 0  i t  i s  a n  

a f f i r m a t i v e  d e f e n s e  t h a t ,  a i  t h e  t i m e  o f  t h e  a l l e g e d  o f f e n s e ,  t h e  v i c t i m  w a s  

t h e  l e g a l  s p o u s e  o f  t h e  d e f e n d a n t  u n l e s s  t h e  o f f e n s e  w a s  c o m m i t t e d  

w i t h o u t  t h e  c o n s e n t  o f  t h e  v i c t i m .

( b )  I n  a  p r o s e c u t i o n  u n d e r  A S  1 1 . 4 1 . 4 1 0  - 1 1 . 4 1 . 4 4 0 .  w h e n e v e r  a  

p r o v i s i o n  o f l a w  d e f i n i n g  a n  o f f e n s e  d e p e n d s  u p o n  a  v i c t i m ' s  b e i n g  u n d e r  

a  c e r t a i n  a g e ,  i t  i s  a n  a f f i r m a t i v e  d e f e n s e  t h a t ,  a t  t h e  t i m e  o l  t h e  a l l e g e d  

o f f e n s e ,  t h e  d e f e n d a n t

( 1 )  r e a s o n a b l y  b e l i e v e d  t h e  v i c t i m  t o  b e  t h a t  a g e  o r  o l d e  r :  a n d

( 2 )  u n d e r t o o k  r e a s o n a b l e  m e a s u r e s  t o  v e r i f y  t h a t  t h e  v i c t i m  w a s  t h a t  

a g e  o r  o l d e r .

S e e .  1 1 . 4 1 . 4 5 0 .  I n c e s t .

( a )  A  p e r s o n  c o m m i t s  t h e  c r i m e  o l  i n c e s t  i f ,  b e i n g  1 8  y e a r s  o f  a g e  o r  

o l d e r ,  t h a t  p e r s o n  e n g a g e s  i n  s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  w h o  i s  

r e l a t e d ,  e i t h e r  l e g i t i m a t e l y  o r  i l l e g i t i m a t e l y ,  a s

( 1 )  a n  a n c e s t o r  o r  d e s c e n d a n t  o f  t h e  w h o l e  o r  h a l f  b l o o d :

( 2 )  a  b r o t h e r  o r  s i s t e r  o f  t h e  w h o l e  o r  h a l l  b l o o d :  o r



( 3 )  a n  u n c l e ,  a u n t ,  n e p h e w ,  o r  n i e c e  b y  b l o o d .

( b )  I n c e s t  i z  a  c l a s s  C  f e l o n y .

S e c .  1 1 . 4 1 . 4 5 2 .  O n l i n e  e n t i c e m e n t  o f  a  m i n o r .

( a )  A  p e r s o n  c o m m i t s  t h e  c r i m e  o f  o n l i n e  e n t i c e m e n t  o f  a  m i n o r  i f  t h e  

p e r s o n ,  b e i n g  1 8  y e a r s  o f  a g e  o r  o l d e r ,  k n o w i n g l y  u s e s  a  c o m p u t e r  t o  

c o m m u n i c a t e  w i t h  a n o t h e r  p e r s o n  t o  e n t i c e ,  s o l i c i t ,  o r  e n c o u r a g e  t h e  

p e r s o n  t o  e n g a g e  i n  a n  a c t  d e s c r i b e d  i n  / . S  1 1 . 4 1 . 4 5 5  ( a ) ( 1 )  - ( 7 )  a n d

( 1 )  t h e  o t h e r  p e r s o n  i s  a  c h i l d  u n d e r  1 6  y e a r s  o f  a g e ;  o r

( 2 )  t h e  p e r s o n  b e l i e v e s  t h a t  t h e  o t h e r  p e r s o n  i s  a  c h i l d  u n d e r  1 6  y e a r s  

o f  a g e .

( b )  I n  a  p r o s e c u t i o n  u n d e r  ( a ) ( 2 )  c f  t h i s  s e c t i o n ,  i t  i s  n o t  a  d e f e n s e  

t h a t  t h e  p e r s o n  e n t i c e d ,  s o l i c i t e d ,  o r  e n c o u r a g e d  w a s  n o t  a c t u a l l y  a  c h i l d  

u n d e r  1 6  y e a r s  o f  a g e .

( c )  I n  a  p r o s e c u t i o n  u n d e r  t h i s  s e c t i o n ,  i t  i s  n o t  n e c e s s a r y  f o r  t h e  

p r o s e c u t i o n  t o  s h o w  t h a t  t h e  a c t  d e s c r i b e d  i n  A S  1 1 . 4 1 . 4 5 5  ( a ) (  1) -  ( 7 )  

w a s  a c t u a l l y  c o m m i t t e d .

( d )  E x c e p t  a s  p r o v i d e d  i n  (e )  o f  t h i s  s e c t i o n ,  o n l i n e  e n t i c e m e n t  i s  a  

c l a s s  C  f e l o n y

(e )  O n l i n e  e n t i c e m e n t  i s  a  i l a s s  B  f e l o n y  i f  t h e  d e f e n d a n t  w a s .  a t  t h e  

t i m e  o f  t h e  o f f e n s e ,  r e q u i r e d  t o  r e g i s t e r  a s  a  s e x  o f f e n d e r  o r  c h i l d  

k i d n a p p e r  u n d e r  A S  1 2 . 6 3  o r  a  s i m i l a r  l a w  o f  a n o t h e r  j u r i s d i c t i o n .

S e c .  1 1 . 4 1 . 4 5 5 .  U n l a w f u l  e x p l o i t a t i o n  o f  a  m i n o r .

( a )  A  p e r s o n  c o m m i t s  t h e  c r i m e  o f  u n l a w f u l  e x p l o i t a t i o n  o f  a  m i n o r  i t .  

i n  t h e  s t a t e  a n d  w i t h  t h e  i n t e n t  o f  p r o d u c i n g  a  l i v e  p e r f o r m a n c e ,  f i l m ,  

a u d i o ,  v i d e o ,  e l e c t r o n i c ,  o r  e l e c t r o m a g n e t i c  r e c o r d i n g ,  p h o t o g r a p h ,  

n e g a t i v e ,  s l i d e ,  b o o k ,  n e w s p a p e r ,  m a g a z i n e ,  o r  o t h e r  m a t e r i a l  t h a t  

v i s u a l l y  o r  a u r  ! l y  d e p i c t s  t h e  c o n d u c t  l i s t e d  i n  ( 1 )  - ( 7 )  o f  t h i s  

s u b s e c t i o n ,  t h e  p e r s o n  k n o w i n g l y  i n d u c e s  o r  e m p l o y s  a  c h i l d  u n d e r  1 8  

y e a r s  o f  a g e  t o  e n g a g e  i n .  o r  p h o t o g r a p h s ,  f i l m s ,  r e c o r d s ,  o r  t e l e v i s e s  a  

c h i l d  u n d e r  1 8  y e a r s  o f  a g e  e n g a g e d  i n .  t h e  f o l l o w i n g  a c t u a l  o r  s i m u l a t e d  

c o n d u c t :

( 1 )  s e x u a l  p e n e t r a t i o n :

( 2 )  t h e  l e w d  t o u c h i n g  o f  a n o t h e r  p e r s o n  s  g e n i t a l s ,  a n u s ,  o r  b r e a s t :



( 3 )  t h e  l e w d  t o u c h i n g  b y  a n o t h e r  p e r s o n  o f  t h e  c h i l d ’s  g e n i t a l s ,  a n u s ,  

o r  b r e a s t :

( 4 )  m a s t u r b a t i o n ;

( 5 )  b e s t i a l i t y :

( 6 )  t h e  l e w d  e x h i b i t i o n  o f  t h e  c h i l d ' s  g e n i t a l s ;  o r

( 7 )  s e x u a l  m a s o c h i s m  o r  s a d i s m .

( b )  A  p a r e n t ,  l e g a l  g u a r d i a n ,  o r  p e r s o n  h a v i n g  c u s t o d y  o r  c o n t r o l  o f  a  

c h i l d  u n d e r  1 8  y e a r s  o f  a g e  c o m m i t s  t h e  c r i m e  o f  u n l a w f u l  e x p l o i t a t i o n  o f  

a  m i n o r  i f ,  i n  t h e  s t a t e ,  t h e  p e r s o n  p e r m i t s  t h e  c h i l d  t o  e n g a g e  i n  c o n d u c t  

d e s c r i b e d  i n  ( a )  o f  t h i s  s e c t i o n  k n o w i n g  t h a t  t h e  c o n d u c t  i s  i n t e n d e d  t o  b e  

u s e d  i n  p r o d u c i n g  a  l i v e  p e r f o r m a n c e ,  f i l m ,  a u d i o ,  v i d e o ,  e l e c t r o n i c ,  o r  

e l e c t r o m a g n e t i c  r e c o r d i n g ,  p h o t o g r a p h ,  n e g a t i v e ,  s l i d e ,  b o o k ,  n e w s p a p e r ,  

m a g a z i n e ,  o r  o t h e r  m a t e r i a l  t h a t  v i s u a l l y  o r  a u r a l l y  d e p i c t s  t h e  c o n d u c t .

( c )  U n l a w f u l  e x p l o i t a t i o n  o f  a  m i n o r  i s  a

( 1 )  c l a s s  B  f e l o n y ;  o r

( 2 )  c l a s s  A  f e l o n y  i f  t h e  p e r s o n  h a s  b e e n  p r e v i o u s l y  c o n v i c t e d  o f  

u n l a w f u l  e x p l o i t a t i o n  o f  a  m i n o r  i n  t h i s  j u r i s d i c t i o n  o r  a  s i m i l a r  c r i m e  i n  

t h i s  o r  a n o t h e r  j u r i s d i c t i o n .

( d )  I n  t h i s  s e c t i o n ,  " a u d i o  r e c o r d i n g "  m e a n s  a  n o n b o o k  p r e r e c o r d e d  

i t e m  w i t h o u t  a  v i s u a l  c o m p o n e n t ,  a n d  i n c l u d e s  a  r e c o r d ,  t a p e ,  c a s s e t t e ,  

a n d  c o m p  i c t  d i s c .



T e s t i n g ,  D i s c l o s u r e  o f  R e s u l t s ,  D e f i n i t i o n s  o f  H I V  a n d  A I D S

S e e .  1 8 . 1 5 . 3 0 0 .  O r d e r  f o r  b l o o d  t e s t :  d i s c l o s u r e  o f  r e s u l t s .

( a )  A  d e f e n d a n t  c h a r g e d  i n  a  c r i m i n a l  c o m p l a i n t ,  i n d i c t m e n t ,  

p r e s e n t m e n t ,  o r  i n f o r m a t i o n  f i l e d  w i t h  a  m a g i s t r a t e  o r  c o u r t  w i t h  a  

v i o l a t i o n  o f  A S  1 1 . 4 1 . 4 1 0  -  1 1 . 4 1 . 4 5 0  t h a t  i n c l u d e s  s e x u a l  p e n e t r a t i o n  a s  

a n  e l e m e n t  o f  t h e  o f f e n s e ,  o r  a  m i n o r  w i t h  r e s p e c t  t o  w h o m  a  p e t i t i o n  h a s  

b e e n  f i l e d  i n  a  j u v e n i l e  c o u r t  a l l e g i n g  a  v i o l a t i o n  o f  A S  1 1 . 4 1 . 4 1 0 -

1 1 . 4 1 . 4 5 0  t h a t  i n c l u d e s  s e x u a l  p e n e t r a t i o n  a s  a n  e l e m e n t  o f  t h e  o f f e n s e ,  

m a y  b e  o r d e r e d  b y  a  c o u r t  h a v i n g  j u r i s d i c t i o n  o f  t h e  c o m p l a i n t ,  

i n d i c t m e n t ,  i n f o r m a t i o n ,  p r e s e n t m e n t ,  o r  j u v e n i l e  p e t i t i o n  t o  s u b m i t  t o  

t e s t i n g  a s  p r o v i d e d  i n  A S  1 8 . 1 5 . 3 0 0  - 1 8 . 1 5 . 3 2 0 .

( b )  A n  a l l e g e d  v i c t i m  l i s t e d  i n  t h e  c o m p l a i n ! ,  i n d i c t m e n t ,  i n f o r m a t i o n ,  

p r e s e n t m e n t ,  o r  j u v e n i l e  p e t i t i o n ,  t h e  p a r e n t  o r  g u a r d i a n  o f  a n  a l l e g e d  

v i c t i m  w h o  i s  a  m i n o r  o r  i n c o m p e t e n t ,  o r  t h e  p r o s e c u t i n g  a t t o r n e y  o n  t h e  

b e h a l f  o f  a n  a l l e g e d  v i c t i m ,  m a y  p e t i t i o n  t h e  c o u r t  f o r  m i  o r d e r  a u t h o r i z e d  

u n d e r  t h i s  s e c t i o n .

(c )  U p o n  r e c e i p t  o f  a  p e t i t i o n  f i l e d  u n d e r  ( b j  o f  t h i s  s e c t i o n ,  t h e  c o u r t  

s h a l l  d e t e r m i n e  i f  ( 1 )  p r o b a b l e  c a u s e  e x i s t s  t o  b e l i e v e  t h a t  a  c r i m e  f o r  

w h i c h  a  t e s t  m a y  b e  o r d e r e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  h a s  b e e n  

c o m m i t t e d ,  a n d  ( 2 )  p r o b a b l e  c a u s e  e x i s t s  l o  b e l i e v e  t h a t  s e x u a l  

p e n e t r a t i o n  t o o k  p l a c e  b e t w e e n  t h e  d e f e n d a n t  o r  m i n o r  a n d  t h e  a l l e g e d  

v i c t i m  i n  a n  a c t  f o r  w h i c h  t h e  d e f e n d a n t  o r  m i n o r  i s  c h a r g e d  u n d e r  ( a )  o f  

t h i s  s e c t i o n .  I n  m a k i n g  t h e  d e t e r m i n a t i o n ,  t h e  c o u r t  m a y  r e l v  e x c l u s i v e l y  

o n  t h e  e v i d e n c e  p r e s e n t e d  a t  a  g r a n d  j u r y  p r o c e e d i n g  o r  p r e l i m i n a r y  

h e a r i n g .

( d )  I f  t h e  c o u r t  f i n d s  p r o b a b l e  c a u s e  c x i s l s  t o  b e l i e v e  t h a t  ( 1 )  a  c r i m e  

f o r  w h i c h  a  t e s t  m a y  b e  o r d e r e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  h a s  b e e n  

c o m m i t t e d ,  a n d  ( 2 )  s e x u a l  p e n e t r a t i o n  d e s c r i b e d  i n  ( e ) ( 2 )  o f  t h i s  s e c t i o n  

t o o k  p l a c e ,  t h e  c o u r t  s h a l l  o r d e r  t h a t  t h e  d e f e n d a n t  o r  m i n o r  p r o v i d e  t w o  

s p e c i m e n s  o l  b l o o d  f o r  t e s t i n g  a s  p r o v i d e d  i n  A S  1 8 . 1 5 . 3 0 0  - 1 8 . 1 5 . 3 2 0 .

(e )  C o p i e s  o f  t h e  b l o o d  t e s t  r e s u l t s  s h a l l  b e  p r o v i d e d  t o  t h e  d e f e n d a n t  

o r  m i n o r ,  e a c h  r e q u e s t i n g  v i c t i m ,  t h e  v i c t i m ' s  d e s i g n e e  o r ,  i f  t h e  v i c t i m  i s  

a  m i n o r  o r  i n c o m p e t e n t ,  t h e  v i c t i m ' s  p a r e n t s  o r  l e g a l  g u a r d i a n .  I f  t h e  

d e f e n d a n t  o r  m i n o r  i s  b e i n g  i n c a r c e r a t e d  o r  d e t a i n e d  a t  t h e  t i m e  o f  t h e  

b l o o d  t e s t  o r  t h e r e a f t e r ,  t h e  b l o o d  t e s t  r e  a l t s  s h a l l  b e  p r o v i d e d  t o  t h e  

o f f i c e r  i n  c h a r g e  a n d  t h e  c h i e f  m e d i c a l  o f f i c e r  o f  t h e  f a c i l i t y  i n  w h i c h  t h e  

d e f e n d a n t  o r  m i n o r  i s  i n c a r c e r a t e d  o r  d e t a i n e d ,  i n c l u d i n g  a n  

i n c a r c e r a t i o n  o r  d e t e n t i o n  o r d e r e d  a s  a  r e s u l t  o f  c o n v i c t i o n  o r  j u d g m e n t  

o f  d e l i n q u e n c y  o r  c h i l d  i n  n e e d  o f  a i d  f o r  a n  a c t  f o r  w h i c h  t h e  d e f e n d a n t  

o r  m i n o r  i s  c h a r g e d  u n d e r  ( a )  o f  t h i s  s e c t i o n .



( 1 )  b e f o r e  s e v e n  d a y s  a f t e r  1h e  d e f e n d a n t  o r  m i n o r ' s  a r r e s t ;

( 2 )  a f t e r  t h e  e n t r y  o l  a  d i s p o s i t i o n  f a v o r a b l e  t o  a  d e f e n d a n t ;  o r

( 3 )  i f  t h e  d e f e n d a n t  i s  c o n v i c t e d  o r  a d j u d i c a t e d  d e l i n q u e n t  o r  i n  n e e d  

o l  a i d .  a f t e r  9 0  d a y s  a f t e r  t h e  i s s u a n c e  o f  t h e  j u d g m e n t  a n d  s e n t e n c e  o r  

o f  t h e  j u d g m e n t  i n  a  j u v e n i l e  a c t i o n .

(g )  I n  t h i s  s e c t i o n .

( 1 )  " d i s p o s i t i o n  f a v o r a b l e  t o  t h e  d e f e n d a n t "  m e a n s  a n  a d j u d i c a t i o n  b y  

a  c o u r t  o t h e r  t h a n  a  c o n v i c t i o n ,  o r  i f  t h e  d e f e n d a n t  i s  a  m i n o r  n o t  b e i n g  

p r o s e c u t e d  a s  a n  a d u l l .  t h a t  t h e  m i n o r  i s  n o t  a d j u d i c a t e d  d e l i n q u e n t  o r  a  

c h i l d  i n  n e e d  o f  a i d .  f o r  a n  o f f e n s e  f o r  w h i c h  a  b l o o d  t e s t  c o u l d  b e  o r d e r e d  

u n d e r  t h i s  s e c t i o n :

( 2 )  " s e x u a l  p e n e t r a t i o n "  h a s  t h e  m e a n i n g  g i v e n  i n  A S  1 1 . 8 1 . 9 0 0  ( b ) .  

S e c .  1 8 . 1 5 . 3 1 0 ,  T e s t i n g ;  t e s t  r e s u l t s .

( a )  T h e  w i t h d r a w a l  o f  b l o o d  f o r  a  t e s t  u n d e r  A S  1 8 . 1 5 . 3 0 0  - 1 8 . 1 5 . 3 2 0  

s h a l l  b e  p e r f o r m e d  i n  a  m e d i c a l l y  a p p r o v e d  m a n n e r .  O n l y  a  p h y s i c i a n  o r  

p h y s i c i a n  a s s i s t a n t  l i c e n s e d  u n d e r  A S  0 8 . 6 4 ,  r e g i s t e r e d  n u r s e ,  l i c e n s e d  

p r a c t i c a l  n u r s e ,  o r  c e r t i f i e d  e m e r g e n c y  m e d i c a l  t e c h n i c i a n  m a y  w i t h d r a w  

b l o o d  s p e c i m e n s  l o r  t h e  p u r p o s e s  o f  A S  1 8 . 1 5 . 3 0 0  - 1 8 . 1 5 . 3 2 0 .

( b )  T h e  c o u r t  s h a l l  o r d e r  t h a t  t h e  b l o o d  s p e c i m e n s  w i t h d r a w n  u n d e r  

A S  1 8 . 1 5 . 3 0 0  1 8 . 1 5 . 3 2 0  b e  t r a n s m i t t e d  t o  a  l i c e n s e d  m e d i c a l  

l a b o r a t o r y  a n d  t h a t  t e s t s  b e  c o n d u c t e d  o n  t h e m  f o r  m e d i c a l l y  a c c e p t e d  

i n d i c a t i o n s  o l  e x p o s u r e  t o  o r  i n f e c t i o n  b y  t h e  h u m a n  i m m u n o d e f i c i e n c y  

v i r u s  ( H I V )  a n d  o t h e r  s e x u a l l y  t r a n s m i t t e d  d i s e a s e s  l o r  w h i c h  m e d i c a l l y  

a p p r o v e d  t e s t i n g  i s  r e a d i l y  a n d  e c o n o m i c a l l y  a v a i l a b l e  a s  d e t e r m i n e d  b y  

t h e  c o u r t .

( c j  C o p i e s  o f  t e s t  r e s u l t s  t h a t  i n d i c a t e  e x p o s u r e  t o  o r  i n f e c t i o n  b y  1 1 IV  

o r  o t h e r  s e x u a l l y  t r a n s m i t t e d  d i s e a s e s  s h a l l  a l s o  b e  t r a n s m i t t e d  t o  t h e  

d e p a r t m e n t .

(cij I ' h e  l e s t  r e s u l t s  s h a l l  b e  p r o v i d e d  t o  t h e  d e s i g n a t e d  r e c i p i e n t s  w i t h  

t h e  f o l l o w i n g  d i s c l a i m e r :

T h e  t e s t s  w e r e  c o n d u c t e d  i n  a  m e d i c a l l y  a p p r o v e d  m a n n e r  b u t  t e s t s  

c a n n o t  d e t e r m i n e  e x p o s u r e  t o  o r  i n f e c t i o n  b y  1 1 IV  o r  o t h e r  s e x u a l l y  

t r a n s m i t t e d  d i s e a s e s  w i t h  a b s o l u t e  a c c u r a c y .  P e r s o n s  r e c e i v i n g ;  t h i s  t e s t

(1] A court m ay not o ider a test u n d e r  th is  section



r e s u l t  s h o u l d  c o n t i n u e  t o  m o n i t o r  t h e i r  o w n  h e a l t h  a n d  s h o u l d  c o n s u l t  a  

p h y s i c i a n  a s  a p p r o p r i a t e . "

( e )  T h e  c o u r t  s h a l l  o r d e r  a l l  p e r s o n s ,  o t h e r  t h a n  t h e  t e s t  s u b j e c t ,  w h o  

r e c e i v e  l e s t  r e s u l t s  u n d e r  A S  1 8 . 1 5 . 3 0 0  - 1 8 . 1 5 . 3 2 0  l o  m a i n t a i n  t h e  

c o n f i d e n t i a l i t y  o f  p e r s o n a l  i d e n t i f y i n g  d a t a  r e l a t i n g  t o  t h e  t e s t  r e s u l t s  

e x c e p t  f o r  d i s c l o s u r e s  b y  t h e  v i c t i m ,  o r  i f  t h e  v i c t i m  i s  a  m i n o r  o r  

i n c o m p e t e n t  b y  t h e  v i c t i m ' s  p a r e n t s  o r  l e g a l  g u a r d i a n ,  a s

(1) is necessa ry  to obtain medical or psychological care or advice or to 
e n su re  the hea lth  of the victim's spouse, im m ediate  family, persons 
occupying the  sam e household  as the victim, or a person  in a dating, 
Courtship, or engagem ent re la tionship  with the victim:

(2) is necessary  to p u rsu e  civil rem edies against the test subject; or

( 3 )  o t h e r w i s e  p e r m i t t e d  b y  t h e  c o u r t .

( 0  T h e  s p e c i m e n s  a n d  t h e  r e s u l t s  o f  t e s t s  o r d e r e d  u n d e r  A S

1 8 . 1 5 . 3 0 0  - 1 8 . 1 5 . 3 2 0  a r e  n o t  a d m i s s i b l e  e v i d e n c e  i n  a  c r i m i n a l  o r  

j u v e n i l e  p r o c e e d i n g .

(g)  A  p e r s o n  p e r f o r m i n g  t e s t i n g ,  t r a n s m i t t i n g  t e s t  r e s u l t s ,  o r  

d i s c l o s i n g  i n f o r m a t i o n  u n d e r  A S  1 8 . 1 5 . 3 0 0  - 1 8 . 1 5 . 3 2 0  i s  i m m u n e  f r o m  

c i v i l  l i a b i l i t y  l o r  a n  a c t  o r  o m i s s i o n  u n d e r  a u t h o r i t y  o f  A S  1 8 . 1 5 . 3 0 0  - 

1 8 . 1 5 . 3 2 0 .  H o w e v e r ,  t h i s  s u b s e c t i o n  d o e s  n o t  p r e c l u d e  l i a b i l i t y  f o r  a  

g r o s s l v  n e g l i g e n t  o r  i n t e n t i o n a l  v i o l a t i o n  o f  a  p r o v i s i o n  o f  A S  1 8 . 1 5 , 3 0 0  

1 8 . 1 5 ^ 3 2 0

( h )  11 t h e  r e s u l t s  o f  a  b l o o d  l e s t  c o n d u c t e d  u n d e r  A S  1 8 . 1 5 . 3 0 0  

i n d i c a t e  e x p o s u r e  t o  o r  i n f e c t i o n  b y  H I V  o r  o t h e r  s e x u a l l y  t r a n s m i t t e d  

d i s e a s e s  f o r  w h i c h  t e s t i n g  w a s  c o n d u c t e d ,  t h e  d e p a r t m e n t  s h a l l  p r o v i d e

( 1 )  f r e e  c o u n s e l i n g  a n d  f r e e  t e s t i n g  t o  a  v i c t i m  f o r  H I V  a n d  o t h e r  s e x u a l l y  

t r a n s m i t t e d  d i s e a s e s  r e a s o n a b l y  c o m m u n i c a b l e  t h r o u g h  t h e  o f f e n s e ;  a n d

( 2 )  c o u n s e l i n g  t o  t h e  a l l e g e d  p e r p e t r a t o r  o r  d e f e n d a n t  u p o n  r e q u e s t  o f  t h e  

a l l e g e d  p e r p e t r a t o r  o r  d e f e n d a n t .  T h e  d e p a r t m e n t  s h a l l  p r o v i d e  r e f e r r a l  t o  

a p p r o p r i a t e  h e a l t h  c a r e  f a c i l i t i e s  a n d  s u p p o r t  s e r v i c e s  a t  t h e  r e q u e s t  o f  

t h e  v i c t i m .

(i) I n  t h i s  s e c t i o n .

( 1 )  " A I D S "  m e a n s  a c q u i r e d  i m m u n o d e f i c i e n c y  s y n d r o m e  o r  H I V  

s y m p t o m a t i c  d i s e a s e ;



( 2 )  " c o u n s e l i n g ” m e a n s  p r o v i d i n g  a  p e r s o n  w i t h  i n f o r m a t i o n  a n d  

e x p l a n a t i o n s  r e l a t i n g  t o  A I D S  a n d  H I V  t h a t  a r e  m e d i c a l l y  a p p r o p r i a t e  f o r  

t h a t  p e r s o n ,  i n c l u d i n g  a l l  o r  p a r t  o f  t  h e  f o l l o w i n g :

(A )  a c c u r a t e  i n f o r m a t i o n  r e g a r d i n g  A I D S  a n d  H I V :

( B )  a n  e x p l a n a t i o n  o f  b e h a v i o r s  t h a t  r e d u c e  t h e  r i s k  o f  t r a n s m i t t i n g  

A I D S  a n d  H I V ;

( C )  a n  e x p l a n a t i o n  o f  t h e  c o n f i d e n t i a l i t y  o f  i n f o r m a t i o n  r e l a t i n g  t o  

A I D S  d i a g n o s e s  a n d  H I V  t e s t s ;

( D )  a n  e x p l a n a t i o n  o f  i n f o r m a t i o n  r e g a r d i n g  b o t h  s o c i a l  a n d  m e d i c a l  

i m p l i c a t i o n s  o f  H I V  t e s t s ;

( E )  d i s c l o s u r e  o f  c o m m o n l y  r e c o g n i z e d  t r e a t m e n t  c r  t r e a t m e n t s  o f  

A I D S  a n d  H I V ;

( 3 )  " H I V ” m e a n s  t h e  h u m a n  i m m u n o d e f i c i e n c y  v i r u s .

S e c .  1 8 . 1 5 . 3 2 0 .  C o s t  o f  p e r f o r m i n g  t e s t ;  r e i m b u r s e m e n t .

( a )  T h e  c o s t  o f  p e r f o r m i n g  a  b l o o d  t e s t  u n d e r  A S  1 8 . 1 5 . 3 0 0  s h a l l  b e  

p a i d  b y  t h e  d e p a r t m e n t .

( b )  I f  a  d e f e n d a n t  f o r  w h o m  a  b l o o d  t e s t  h a s  b e e n  o r d e r e d  u n d e r  A S

1 8 . 1 5 . 3 0 0  i s  c o n v i c t e d  o f  a n  o f f e n s e  f o r  w h i c h  t h e  d e f e n d a n t  w a s  

c h a r g e d ,  a n d  f o r  w h i c h  a  b l o o d  t e s t  c o u l d  b e  o r d e r e d  u n d e r  A S  

1 8 . 1 5 . 3 0 0 .  t h e  c o u r t  s h a l l  o r d e r  t h e  d e f e n d a n t  t o  r e i m b u r s e  t h e  

d e p a r t m e n t  f o r  t h e  c o s t  o f  t h e  t e s t  a n d  m a y  o r d e r  t h e  D e p a r t m e n t  o f  

C o r r e c t i o n s  t o  d e d u c t  t h e  a m o u n t  o i  t h e  t e s t  f r o m  a n y  p a y  t h e  i n m a t e  

r e c e i v e s  u n d e r  A S  3 3 . 3 0 . 2 0 1  .



Brenda K Stanfili 
PO Box 81012 

Fairbanks. AK 99708

F e b r u a r y  I T  2 0 0 6

A l a s k a  S t a t e  L e g i s l a t u r e  

J u n e a u ,  A K . 9 9 8 1 1

D e a r  M e m b e r s  o f  t h e  H o u s e  a n d  S e n a t e ,

I a m  w r i t i n g  t h i s  l e t t e r  a s  b o t h  a n  i n d i v i d u a l  a n d  a  p r o f e s s i o n a l  w h o  w o r k s  in  t h e  f i e ld  o f  

a s s i s t i n g  s e x u a l  a s s a u l t  v i c t i m s .

In m y  p e r s o n a l  l i f e  1 h a v e  e x p e r i e n c e d  t h e  p a i n  o f  w a t c h i n g  a  f r i e n d  a n d  a  f a m i l y  m e m b e r  

a t t e m p t  t o  r e c l a i m  t h e i r  l i f e  a f t e r  e x p e r i e n c i n g  a  s e x u a l  a s s a u l t ,  o n e  f r o m  a  s t r a n g e r ,  o n e  f r o m  

a n o t h e r  f a m i l y  m e m b e r .  In  b o t h  s i t u a t i o n s  t h e r e  w a s  a  c o n c e r n  ov e r  w h e t h e r  t h e  p e r p e t r a t o r  h a d  

b e e n  e x p o s e d  t o  o r  w a s  H I V  p o s i t i v e .  B o t h  h a d  H I V  t e s t s  d o n e  a n d  c o n t i n u e d  lo  h a v e  t h e m  d o n e  

f o r  s i x  m o n t h s  a f t e r  t h e  R A P E

E a c h  t i m e  I h e y  w e n t  in  f o r  t h e  H I V  t e s t  t h e y  r e l i v e d  t h e  h o r r o r  o f  t h e  s e x u a l  a s s a u l t .  T h e y  c o u l d  

n o t  b e g i n  t h e  h e a l i n g  p r o c e s s  d u r i n g  t h i s  t i m e ,  d u e  t o  t h e  d e v a s t a t i n g  t h o u g h t  t h a t  n o t  o n l y  h a d  

t h i s  m a n  t a k e n  s o m e t h i n g  f r o m  t h e m  t h a t  w a s  n o t  I n s  h u t  h e  m a y  h a v e  l e f t  a  d i s e a s e  t h a t  w o u l d  

i m p a c t  t h e m  f o r  t h e  r e m a i n d e r  o f  t h e i r  l i v e s .  O n c e  a g a i n ,  a  c o n t i n u a l  r e m i n d e r  o f  a  h o r r i b l e  l i f e -  

c h a n g i n g  e v e n t .

A s  t h e  E x e c u t i v e  D i r e c t o r  o f  t h e  I n t e r i o r  A l a s k a  C e n t e r  f o r  N o n - V i o l e n t  L i v i n g  in  F a i r b a n k s ,  1 

h a v e  a l s o  e x p e r i e n c e d  t h i s  s i t u a t i o n  m a n y  t i m e s  in  w o r k i n g  w i t h  v i c t i m s  o f  s e x u a l  a s s a u l t  a t  t h e  

a g e n e v . 1 h a v e  k n o w n  o f  t w o  c a s e s  w h e r e  t h e  v i c t i m  d i d  c o n t r a c t  A I D S  a s  a  r e s u l t  o f  t h e  s e x u a l  

a s s a u l t .  In  b o t h  c a s e s  t h e  p e r p e t r a t o r  k n e w  ! .e  h a d  A I D S .  I f e e l  s t r o n g l y  t h a t  t h i s  f a c t  s h o u l d  

h a v e  b e e n  c o n s i d e r e d  a s  a n  a g g r a v  a t o r  in  s e n t e n c i n g  a n d  a l o n g e r  p r i s o n  s e n t e n c e  g i v e n .

Ii i s  o n e  c r i m e  t o  R A P E  s o m e o n e  a n d  it is  a n o t h e r  c r i m e  t o  k n o w  in g l v  e x p o s e  s o m e o n e  t o  a  

d i s e a s e  t h a t  h a s  t h e  p o t e n t i a l  to  c a u s e  t h e i r  d e a t h .  P l e a s e  s u p p o r t  u s i n g  t h i s  f a c t  a s  a n  a g g r a v  a t o r  

a t  s e n t e n c i n g  b y  s u p p o r t i n g  I I B 2 5 S .

T h a n k  y o u  f o r  y o u r  f o c u s  o n  ( l ie  i s s u e  o f  s e x u a l  a s s a u l t ,

S i n c e r e l y .

B r e n d a  K . S t a n f i l i  

A l a s k a  R e s i d e n t .  F a i r b a n k s

E x e c u t i v e  D i r e c t o r .  I n t e r i o r  A l a s k a  C e n t e r  f o r  N o n - V i o l e n t  L i v i n g



F e b ru a ry  IS , 2 0 0 6

R e p r e s e n t a t i v e  B o b  L y n n  

A l a s k a  1 l o u s e  o f  R e p r e s e n t a t i v e s  

C a p i t o l  R o o m  4 1 5  

J u n e a u ,  A l a s k a  9 9 S 0 I - I  1X2

D e a r  R e p r e s e n t a t i v e  L y n n :

I a m  w r i t i n g  in  s u p p o r *  o f  H o u s e  B i l l  2 5 b ' ,  w h i c h  w o u l d  m a k e  s e x u a l  a s s a u l t  I n  

d e f e n d a n t s  k n o w i n g l y  i n f e c t e d  w i t h  I I I V  a n  a g g r a v a t i n g  f a c t o r  a t  s e n t e n c i n g

In m y  1 9  y e a r s  o f  e x p e r i e n c e  a s  a  f a m i l y  t h e r a p i s t ,  I h a v e  w o r k e d  a l m o s t  e x c l u s i v e l y  w i t h  

p e o p l e  w h o  h a v e  e i t h e r  b e e n  d i a g n o s e d  o r  f e a r e d  th e y  h a v e  b e e n  i n f e c t e d  w i t h  t h e  H I V  

v i r u s .  D u r i n g  t h a t  t i m e ,  I h a v e  s e e n  t h e  i s o l a t i o n  a s  w e l l  a s  e m o t i o n a l  t r a u m a  th a t  

i n d i v i d u a l s  a n d  p a t i e n t s  g o  t h r o u g h  f e a r i n g  t h e y  h a v e  t h e  d i s e a s e ,  f a m i l y  m e m b e r s ,  

f r i e n d s  a n d  a s s o c i a t e s  t e n d  t o  a v o i d  a n d  e v e n  s h u n  p e o p l e  w h o  h av  e  e i t h e r  c o n t r a c t e d  t h e  

v i r u s  o r  a r e  in  t h e  p r o c e s s  o f  b e i n g  t e s t e d  f o r  i n f e c t i o n .

I h a v  e  s e e n  t h e  t o l l  o n  i n d i v i d u a l s  d e a l i n g  w i t h  t h e  b u r d e n  o f  u n c e r t a i n t y  f o r  m o n t h s  

w h i l e  w a i t i n g  f o r  l e s t  r e s u l t s .  F o r  t h e  v i c t i m s  o f  r a p e  a n d  s e x u a l  a s s a u l t ,  t h i s  i e s p e c i a l l y  

c r u e l  a n d  u n f a i r .  E x p o s u r e  to  H I V  b y  a s e x u a l  p r e d a t o r  m a k e s  a t e r r i b l e  c r i m e  e v e n  m o r e  

de v  a s t a t m g  a n d  s h o u l d  b e  p u n i s h e d  w i t h  a r  e n h a n c e d  s e n t e n c e

S i n c e r c l v  v o u r s .

/

R o b e r t  A .  B a s s e t t .  J r .

M a s t e r s  m  F a m i l y  T h e r a p y  ( M F  f )

C e r t i f i e d  I I I V  A I D S  c o u n s e l o r  a n d  e d u c a t o r .  S l a t e  id  C o n n e c t i c u t
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February 16. 2006

Representative Bob Lynn 
House of Representatives 
Juneau. Alaska

Dear Representative Lynn

We are writing in support of your bill, HB 258, making a known positive HIV-AIDS 
status an aggravating factor in sentencing for rape

We agree that adding months of terror, and possibly years of illness and a 
shortened life, to the horror of a rape, makes an ittack by an HIV-AIDS positive 
rapist a horrendous assault An assailant who knowingly adds potential murder 
to the crime of rape should receive a sentence that reflects the seriousness of 
the offence, a rJ  one that will separate the perpetrator from society for a very 
long time.

Thank you for your work on this issue.

Susan Sullivan 
Executive Director 
Victims for Justice
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M u n i c i p a l i t y  o l  A n c h o r a g e

M ayor M ark Hcgich Anchorage Police Department

February 23. 2006

Representative Bob Lynn 
House of Representatives 
Alaska State Legislature

Re Letter of Support for HB 258

Representative Lynn,

I wish to add my support for this valuable piece of legislation. We in law enforcement 
are adep', n training ourselves in confronting suspects armed with guns, knives, clubs, 
and a host of other weapons. Through training and experience, we enter such 
confrontations confident that we will likely prevail and secure the suspect without the 
necessity of actually using deadly force. Meaning that usually no one is harmed; victims 
are rescued, the suspects are taken into custody, and the officer goes home to his or her 
family and survives to fight another day.

What can be insidious with some of those unfortunates who knowingly have been 
diagnosed with the 'H iV and ' AIDS' virus is that they, for reasons of their own, can 
utilize their disease as a weapon to again strike out with the intent to harm It would not 
be the handgun or edged weapon that police and others would recognize as the threat 
and react appropriately, but rather a silent and inconspicuous assault that undetected 
and/or untreated threatens not only the victim, but also the victim's loved ones.

So until there is a cure for these viruses, such assaults must be net with the same leve1 
as the threat it presents.

I again state my support for This legislation, uoth for those who are tas ked to protect and 
for th os e  whom we protect

Respectfully submitted,

Walt Monegan 
Chief of Police
Anchorage Police Department

C  o m  m  u i i  i t y ,  S e e n  r i t y ,  P r o s p e r i ( y
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February 14, 2006

The Honorable Representative Lynn 
State House of Representatives 
Alaska State Capitol 
Juneau, AK 99801-1182

Dear Representative Lynn:

The Alaska Network on Domestic Violence & Sexual Assault is a statewide 
coalition of member shelter and community based programs that provide direct 
services and advocacy for victims of domestic violence and sexual assault.
We would like to thank you for introducing House Bill 258, "”An Act relating to 
aggravating factors at sentencing", and offer our support.

Sexual assault alone is a heinous crime for which perpetrators much be held 
fully accountable. When a sexual predator who is knowingly infected with HIV 
or AIDS commits an assault that could transmit the virus, it puts a victim at 
even greater risk and emotional distress. In order to hold the perpetrator fully 
accountable, the sentences of these sexual predators should be enhanced.
We fully support your legislation to add these circumstances to AS 12.55.155 
Factors in Aggravation and Mitigation.

Thank you for your leadership in addressing this issue.

Please let me know if I can offer other support for this legislation.

Sincerely,

Peggy 
Executive Director

Member Programs

Anchorage AW Ml'. AWRC. STAR barrow AWIC bethel TWO Cordova CFRC Dillingham SAPK Fttil'ha.lks
I AC

llom orS i ' l l i l  Juneau AWARK kenai LeeShoreCenter Ketchikan WISH Kodiak KWRCC Kotzebue MFCC 
Nome USW(i Palmer APS Seward SCS Sitka SAJ-V L'nalaska CSAFV Valdez AVY

http://www.andvsa.org


State of Alaska
Departm ent o f P u b lic  S a fe ty
C o u n c i l  o n  D o m e s t i c  V i o l e n c e  &  S e x u a l A s s a u l t

Frank H. Murkowski, Governor 
William T a n d e s k e ,  C o m m i s s i o n e r

F eb r ua ry  23, 2 0 0 6

T h e  H on o ra bl e  R e p r e s e n t a t i v e  B ob  Lynn 
S t a t e  Capitol  
R o o m  415
J u n e a u .  AK 9 9 8 0 1 - 1 1 8 2  

D e a r  R e p r e s e n t a t i v e  B o b  Lynn:

The  Council  of D o m e s t i c  Vi ole nce  a n d  S e x u a l  A ss a u l t  would like thank you for s p o n s o r i n g  
HB 253.

A s  you know, s e x u a l  a s s a u l t  is o n e  of the m o s t  p e r s o n a l  violations that a p e r s o n  c a n  
e x p e r i e n c e .  R e p e r c u s s i o n s  of that . r i m e  m a y  last throughout a victim's lifetime, with 
d a m a g i n g  c o n s e q u e n c e s  to their r elationships,  families,  friends and c o mm u ni ti e s .  Many  
victims of v i o le n ce  m a y  e nd  up di vo rc ed or u na bl e  to maintain intimal r elations hi ps  
B e c a u s e  s e x u a l  a s s a u l t  is s u c h  a n  inv as iv e  crime,  m a n y  victims e nd  up fe ing that the  
world is a  very t hreat eni ng p l a c e  a nd thus a r e  unab le  to live their lives in a w a y  that m a n y  of 
u s  take for g r a nt ed .  Working, attending c ommunity e v e n t s ,  marriage,  friendships,  a n d  
socializing m a y  all b e c o m e  activities that a victim m a y  no longer b e  willing to risk.

T h e  only w a y  to m a k e  this a l r e a dy  d e s tr u ct i ve  crime e v e n  m o re  difficult is to a d d  the  
co mp li cat i ons  a nd  f e a r s  of HIV a nd  AI DS.  B e c a u s e  of this additional threat the victim now  
a l s o  h a s  to worry a b ou t a  potentially life threatening d i s e a s e  a n d how this e f f e c t s  their 
p e r s o na l  relationships.  Holding the o ff e nd er  a c c o u n t a b l e  by making this a n  a g g r a v a t o r  in 
the crime of s e x u a l  a s s a u l t  is very appropri ate,  and is s u p po r te d by the Council  on D o m e s t i c  
V io le nc e  a n d  S e x u a l  As sault .

S ince re ly

B a r b a r a  E. M a s o n  
E xe cu ti ve  Director  
( 9 0 7 ) 4 6 5 - 5 5 0 4  P h o n e  
( 9 0 7 ) 4 6 5 - 3 6 2 7  F a x

C o u n c i l  o n  D o m e s t i c  V i o l e n c e  & S e x u a l  A s s a u l t  
P .O .  B o x  1 1 1 2 0 0  - J u n e a u ,  AK 9 9 8 1 1  - V o ic e  ( 9 0 7 )  4 6 5 - 4 3 5 6  - F a x  (9 0 7 )  4 6 5 - 3 6 2 7
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Alaska Association of Chiefs of Police

F e b r u a r y  2 1 ,  2006

R e p r e s e n t a t i v e  B o b  L y n n  

S t a t e  C a p i t o l .  R o o m  4 1 5  

J u n e a u ,  A K  9 9 8 0 1 - I I 8 2

R e f e r e n c e :  H o u s e  B i l l  2 5 8

D e a r  R e p r e s e n t a t i v e  L y n n ,

I w o u l d  l ik e  to  t a k e  th i s  o p p o r t u n i t y  t o  v o i c e  m y  s u p p o r t  o f  H B  2 5 8 .

S e x u a l  A s s a u l t  c a u s e s  u n t o l d  p a i n  lo  th e  v i c t im .  H o w e v e r ,  f o r  th e  v i c t i m  t o  l a t e r  l e a r n  th a t  th e  

a s s a i l a n t  is  i n f e c t e d  w i th  HTV o r  A I D S  a n d  to  f a c e  th e  p o s s i b i l i t y  o f  t r a n s m i s s i o n ,  w o u l d  b e  
c r i p p l i n g .

A n  in d i v i d u a l  w h o  k n o w s  th e y  a r e  i n f e c t e d  w i th  HTV o r  A I D S  a n d  c o m m i t s  s e x u a l  a s s a u l t ,  

s h o u l d  f a c e  a d d i t i o n a l  p u n i s h m e n t  f o r  th i s  c r i m e .  It is  r e a s o n a b l e  th a t  t h i s  s h o u l d  b e  c o n s i d e r e d  

a s  a n  a g g r a v a t i n g  f a c t o r  a t  s e n t e n c i n g .

I f  1 c a n  b e  o f  f u r t h e r  a s s i s t a n c e  to  y o u  in  g e t t i n g  th is  b i l l  p a s s e d  p l e a s e  d o n ’t h e s i t a t e  to  c o n t a c t  

m e  Y o u r  i n t r o d u c i i o n  o f  th i s  h o u s e  b i l l  d e m o n s t r a t e s  y o u r  c o m m i t m e n t  t o  t h e  c i t i 2 c n s  o f  
A l a s k a .

S i n c e r e l y ,

C h i e f  T h o m a s  C l e m o n s  

P r e s i d e n t

A l a s k a  A s s o c i a t i o n  o f  C h i e f s  o f  P o l i c e

1 9 0 7 )  2 2 4  3 3 3 f P O B o x  *. 6 7 S « w o r d , A K  9 9 6 6 - 1
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A L A S K A  C O R R E C T IO N A L  O FFICERS  ASSO CIAT IO N
"W alking A la sk a 's  toughest beat

Alaska Correctional Officers Association 
supports HB 258.

Prepared by: Alaska Correctional Officers Association 
February 21,2006

As Correctional Officers, we are exposed to bodily fluids during 

the course of our duties and at times are assaulted by prisoners with 

bodily fluids. It is one thing to be in an environment in which the 

chance of being assaulted is an inherited risk and something we train 

for, but being the innocent victim of an assault by a person with 

HIV or AIDS is hard to fathom! Not only does the victim have to deal 

with being assaulted they now have to face the uncertainty of 

being infected with a deadly virus. Persons who commit a crime like 

this needs to be prosecuted to the fullest extent of the law. ACOA 

applauds Representative Lynn and his staff for protecting Alaskan 

citizens from assaults of this nature and we ask that you join 

them In fv.eir efforts!

P . O  B o x  2 1 0 2 9 0  • A n c h o r a g o ,  A l a s k a  9 9 5 2 1  

P h o n e :  1 ( 9 0 7 )  6 4 6 - 2 2 6 2  • F a x :  1 ( 9 0 7 )  6 4 6 - 2 2 8 6  

W e b s i t e :  w v w . a c o a . u s
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FISCAL NOTE
S T A T E  O F  A L A S K A
2006 L E G IS L A T IV E  S E S S IO N

R ev is io n  D a te /T im e  (N o te  if co rrec t ion ):  
Title Limit Overtime for

Fiscal Note Number
Bill Version:
() Publish Date:

Dept. Affected: 
RDU

HB 271

Comm erce

S ponsor
R eouester

Registered Nurses
Wilson

Corps, Bus & Prof Licensing (117) 
Component Corps. Bus & Prof Licensing______

Health. Education & Social Services

Expenditures/Revenues

_  Component No. 2360

( T h o u s a n d s  o f  D ollars)________
Note: Amounts do  not include inflation un less  o therwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structu iss
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands c '  Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1156 Receipt Supported  Services

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f  any  c u r r e n t  y e a r  (FY2006) c o s t : 0.0
Mark th is  b ox  (X) if fun d in g  for th is  bill is  in c lu d ed  in th e  G o v e rn o r 's  FY 2007 b u d g e t  p ro p o s a l :

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate pace il necessary)

HB 271 e s t a b l i s h e s  l im itations o n  o v e r t im e  for r e g i s te r e d  n u r s e s  in h ea l th  c a r e  facili ties.  N e w  fu n d s  a r e  no t 
r e q u i re d  to  im p le m e n t  th e  p rov is io n  of this bill.

P repared by: Jennifer Strickler, Chief_____________________________
Division Corporations. B usiness  & Professional Licensing

Approved by: William C. Noll, Commissioner____________________
Agency Commerce, Community and Economic Development

Phone 907.465.2144
Date/Time 1/24/06 9:14 AM

Date 1/24/2006

(Revised 9/7/2005 OMBi Page 1 o f 1



S T A T E  O F  A L A S K A
2006 L E G IS L A T IV E  S E S S IO N

Revision Date/Time (Note if correction):
LIMITATIONS ON OVERTIME FOR 
REGISTERED N UR SES _____Title

FISCAL NOTE
Fiscal Note Number:
Bill Version:
( ) Publish Date.

Dept. Affected:

RDU Alaskan Pioneer H omes

HB271CS(HES)-DHSS-DAPH-02-27-06

Health & Social Services

Component Pioneers Homes

WILSONSponsor

R equeste r  _____________

Expenditures/Revenues

HOUSE (HES) Component No. 

( T h o u s a n d s  of D o lla rs)

2671

Note: Amounts do  not include inflation un less  otherwise noted below
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (0)

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1037 GF/Mental Health
Other(Specify Type-do not abbreviate)
Other(Specily Type-do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  of any  c u r r e n t  y e a r  (FY2006) c o s t .  ____________
Mark th is  box  (X) if fu n d ing  for  th is  bill is in c lu d ed  in th e  G o v e rn o r 's  FY 2007 b u d g e t  p ro p o s a l :  
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page it necessary)

t ’S III) 27I (HES) establishes limitations on overtime for Registered Nurses (RNs) in health care facilities and 
requires reporting o f  any overtime, with the ov ertime designated as voluntary or mandatory by the RN The intent 
o f  IIB 2 7 1 is to eliminate m andatory  overtime for RNs unless the overtime is due to a grave and unforeseen event. 
Unde the bill, use o f  mandatory overtime in excess o f  the hill's limitations vv ill result in a report to the Department 
o f  Labor.

"Overtime" (OT) means the hours worked m excess ol a predetermined and regularly scheduled shift that is agreed 
on by a nurse and a health care facility. M andatory OT to address an unforeseen emergencies is not subject to the 
limitations or penalties under the bill

Prepared by:
Division

Approved by:
Agency

Virginia Smilev. Director Phone 465-5736
Alaska Pioneer Homes Date/Time 02/21/2006

Karleen Jackson. Commissioner
Department of Health and Social Services

Date 02/27/2006

i H u v k i r t f  011300% O M B  i Page I o l '  1



FISCAL NOTE
S T A  I R O F  A L A S K A
2006 L E G IS L A T IV E  S E S S IO N

Revision D ate/Tim e (Note il correction):

LIMITATIONS ON OVERTIME FOR 
REGISTERED NURSESTitle

Fiscal Note Number: 
Bill Version:
( ) Publish Date:

Dept. Affected:

RDU

HB271 CS(HES)-DHSS-DBH-02-27-06

Health & Social Services 

Behavioral Health

Component Alaska Psychiatric Institute

WILSONSponsor 

R equester 

E x p e n d i t u r e s / R e v e n u e s

HOUSE (HES) Component No. 

( T h o u s a n d s  of D ollars)

311

Note. Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 1

CHANGE IN REVENUES 10)
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1037 GF/Mental Health
OtherfSpecify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate  o f  any  c u r r e n t  y ea r  (FY2006) co s t :  ____________
Mark th is  box  (X) if fu nd ing  for th is  bill is in c lu ded  in th e  G o v e rn o r 's  FY 2007 b u d g e t  p ro p o s a l  
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Allach a separate page it necessary)
CS IIB 27! establishes limitations on overtime for Registered Nurses (RNs) in health earc facilities The intent o f  
CS IIB 2/1  i to eliminate mandatory overtime lor RNs unless the overtime is due to a grave and unforeseen event.

I he d iv is io n  has  d e te r m in e d  that p a s s a g e  o f  ill s hill w ill  have  ze ro  fiscal im pac t .

Cristv Wilier. Director
Behavioral Health

Prepared  by:
Division ________________________________

Approved by: Karleen Jackson , Commissioner 
Agency

Phone  269-3410
Date/Time 02/22/2006

Date 02/27/2006
Department of Health and Social Services

( H f t v t e d  9/7/2005 O M B ) Paj»e I o f  1



S T A T E  O F  A L A S K A
2006 L E G IS L A T IV E  S E S S IO N

Rev is ion  Dale/Time (Note if correction):
LIMITATIONS ON OVERTIME FOR 
REGISTERED N UR SES ________Title

Fiscal Note Number: 
Bill Version:
( ) Publish Date:

Dept. Affected:

RDU

FISCAL NOTE
HB271 CS(HES)-DHSS-FMS-02-27-06

Health & Social Services 

Health C are Services

Component Medicaid Services

WILSONSponsor 

R equester  

E x p e n d i t u r e s / R e v e n u e s

HOUSE (HES) Component No. 

( T h o u s a n d s  of D ollars)

2077

Note: Amounts do not include infiation un less  otherwise noted below
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0 0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (0)

f NDSOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1037 GF/Mental Health
Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 0.0 0.0 0 0 0.0 0.0 0.0

E stim ate  o f  any  c u r r e n t  y e a r  (FY2006) c o s t :  ____________
Mark th is  box  (X) if fu n d in g  for  th is  bill is in c lu d e d  in th e  G o v e rn o r 's  FY 2007 b u d g e t  p ro p o s a l :  

P O S I T I O N S _______________________________________________________________
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page il necessary)

A la sk a  s t a t u t e s  (A S 4 7 .0 7  0 7 0 )  r e q u i re  M ed ica id  h o sp i ta l  a n d  n u rs in g  facility r a t e s  to  b e  b a s e d  on  
r e a s o n a b l e  c o s t s  r e l a te d  to p a t i e n t  c a r e .  T h is  p r o p o s e d  s t a tu t e  cou ld  req u i re  h o s p i ta l s  to  h ire  m o re  
h ig h e r  c o s t  c o n t r a c t  n u r s e  s ta f f  b e c a u s e  o f  th e  s h o r t a g e  of n u r s e s  in A la s k a ,  a n d  p a y  m o r e  for o v e r t im e  
n u rs in g  s e r v ic e s .  T h e  ad d i t io n a l  c o s t s  w ou ld  p u s h  M ed ica id  h osp i ta l  a n d  n u rs in g  facility r a t e s  u p w a rd .  
G e n e ra l ly  s p e a k i n g  M e d ic a id  p a y s  it 's s h a r e  of n e w  h o sp i ta l  (A pprox  2 0 - 3 0 % )  a n d  n u r s in g  facility 
(Approx 8 0 - 8 5 % )  c o s t s  ev e n tu a l ly .  T h e  D H S S  d o e s  no t  h a v e  d a t a  n  h o w  m a n y  n u r s e s  c o u ld  cu rren t ly  
b e  w ork ing  illegal o v e r t im e  u n d e r  th is  p r o p o s e d  s ta tu te .  T h e re  c o u ld  well b e  a n  im p a c t  o n  M ed ica id  
h o sp i ta l  a n d  n u rs in g  facili ty p a y m e n t  r a t e s ,  h o w e v e r  th e  a m o u n t  of s u c h  im p a c t  is i n d e t e rm in a t e  a t  this  
time. F in e s  a n d  p e n a l t i e s  a r e  n o t  f a c to r s  c o n s i d e r e d  in e s t a b l i s h in g  M ed ica id  p a y m e n t  r a t e s ,  s o  
d e c r e a s in g  th e  a m o u n t  o f  th e  p e n a l ty  in C S  H B271 (H E S )  d o e s  no t  a ffec t  th e  fiscal no te .

Prepared  by: Jack Nielson________________________________
Division Commissioner's  Office/Office of Rate  Review

Phone 334-2447
Date/Time 02/03/2006

Approved by: Karieen Jackson, Commissioner_________
Agency Department of Health and Social Services

Date 02/27/2006

( R e v i s e d  9' 7f 2( l05 O M O ) Page I o f l

0



R e p r e s e n t a t i v e  P e g g y  W i l s o n  

H o u s e  D i s t r i c t  2 
P u l l i n g  A l a s k a ' s  F a m i l i e s  F i r s t

A l a s k a  S t a t e  L e g i s l a t u r e

SPONSOR STATEMENT 
HB 271

“  A n  A c t  r e l a t i n g  t o  l i m i t a t i o n s  o n  o v e r t i m e  C o r  r e g i s t e r e d  n u r s e s  i n  h e a l t h  c a r e  f a c i l i t i e s

a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . ”

T h i s  b i l l  w i l l  p r o h i b i t  a n  e m p l o y e r  f r o m  a s s i g n i n g  m a n d a t o r y  o v e r t i m e  a n d  f r o m  t h r e a t e n i n g  o r  

r e t a l i a t i n g  a g a i n s t  a  n u r s e  w h o  r e f u s e s  o v e r t i m e ,  it w i l l  a l s o  g i v e  t h e  n u r s e  t h e  l a t i t u d e  l o  m a k e  

t h e  j u d g m e n t  c a l l  a b o u t  w h e t h e r  t h e y  a r c  s a f e  t o  p r a c t i c e  ( w o r k  o v e r t i m e )  o r  n o t .  T h e  b i l l  a s s i g n s  

■ \c  a d m i n i s t r a t i o n  o f  i m p l e m e n t a t i o n  a n d  e n f o r c e m e n t  to  t h e  C o m m i s s i o n e r  o f  D e p a r t m e n t  o f  

L a b o r .

M a n d a t o r y  o v e r t i m e  h o u r s  a r e  t h o s e  h o u r s  a b o v e  a n  a g r e e d  u p o n ,  p r e d e t e r m i n e d ,  r e g u l a r l y  

s c h e d u l e d  s h i f t ,  w h i c h  t h e  e m p l o y e r  m a k e s  c o m p u l s o r y  ( a s  o p p o s e d  t o  v o l u n t a r y ) .  T h e  t h r e a t  o f  

r e p r i s a l s  i n c l u d e s  b u t  i s  n o t  l i m i t e d  t o  d i s c h a r g e ,  d i s c i p l i n e ,  d e m o t i o n  o r  a s s i g n m e n t  to  

u n a t t r a c t i v e  t a s k s  o r  w o r k  s h i f t s  o r  in  s o m e  c a s e s  l i c e n s u r e  r e m o v a l ,  r e t a l i a t o r y  r e p o r t i n g ,  a n d  

c h a r g e s  o f  " p a t i e n t  a b a n d o n m e n t " .

M a n d a t o r y  o v e r t i m e  c o n t r i b u t e s  t o  p o o r  q u a l i t y  p a t i e n t  c a r e  b e c a u s e  f a t i g u e  a n d  l o s s  o f  

c o n c e n t r a t i o n ,  w h i c h  i c s u l i s  f r o m  e x c e s s i v e  o v e r t i m e ,  i n c r e a s e s  t h e  l i k e l i h o o d  o l  e r r o r s .  

A c c o r d i n g  t o  a  s t u d y  b y  t h e  N a t i o n a l  I n s t i t u t e  f o r  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  ( N I O S F I ) ,  

w h e n  s t a f f  p l a n s  t o  w o r k  a d d i t i o n a l  s h i f t s  o n  a  v o l u n t e e r  b a s i s ,  t h e y  a r c  m o r e  l i k e l y  t o  b e  

p r e p a r e d  a n d  g e l  p l e n t y  o f  r e s t  i m m e d i a t e l y  p r i o r  lo  w o r k i n g  t h e  e x t e n d e d  s h i f t .  H o w e v e r ,  w h e n  

a n  e m p l o y e r  m a n d a t e s  c v e r t i m c ,  t h i s  o c c u r s  w i t h  l i t t l e  o r  n o  p r i o r  n o t i c e .  T h e  r e s u l t  is  h i g h  l e v e l s  

o f  f a t i g u e  a n d  t h u s  i n c r e a s e d  e r t o r s .

F o r  n u r s e s ,  t h e s e  e r r o r s  o r  m i s t a k e s  m a y  c a u s e  l i f e - t h r e a t e n i n g  s i t u a t i o n s  f o r  b o t h  t h e  p a t i e n t  a n d  

th e  n u r s e .  T h e s e  s i t u a t i o n s  r u n  t h e  g a m u t  f r o m  b a c k  i n j u r i e s  f o r  t h e  n u r s e  l o  p a t i e n t  m e d i c a t i o n  

e r r o r s  t o  e v e n  d e a t h .  T i e  e v i d e n c e  is  v e r y  s t r o n g  th a t  p r o l o n g e d  w o r k  h o u r s  a n d  f a t i g u e  a f f e c t  

w o r k e r  p e r f o r m a n c e .

E m e r g e n c y  s i t u a t i o n s  a n d  C r i t i c a l  A c c e s s  H o s p i t a l s  a r e  e x e m p t  f r o m  t h i s  b i l l .

A l a s k a  S t a l e  C a p i t o l ,  R o o m  1 OS •  J u n e a u ,  A l a s k a  9 9 8 0 1  

(9 0 7 )  4 6 5 - 3 7 5 9  p h o n e  •  ( 9 0 7 )  4 6 5 - 3 1 7 5  f a x
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j  C S  F O R  H O U S E  B I L L  N O .  2 7 1 ( H E S )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

|l T W E N T Y - F O U R T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

BY THE HOUSE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE WILSON

II A  B I L L

I F O R  A N  A C T  E N T I T L E D

" A n  A c t  r e l a t i n g  t o  l i m i t a t i o n s  o n  o v e r t i m e  f o r  r e g i s t e r e d  n u r s e s  a n d  l i c e n s e d  p r a c t i c a l  

n u r s e s  i n  h e a l t h  c a r e  f a c i l i t i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. T h e  u n c o d i f i e d  l a v  o f  t h e  S t a t e  o f  A l a s k a  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  

to  r e a d :

L E G I S L A T I V E  F I N D I N G S  A N D  I N T E N T .  T h e  l e g i s l a t u r e  f i n d s  t h a t

( 1 )  it is  e s s e n t i a l  t h a t  r e g i s t e r e d  n u r s e s  a n d  l i c e n s e d  p r a c t i c a l  n u r s e s  p r o v i d i n g  | 

d i r e c t  p a t i e n t  c a r e  b e  a v a i l a b l e  t o  m e e t  t h e  n e e d s  o f  p a t i e n t s ;

( 2 )  q u a l i t y  p a t i e n t  c a r e  is  j e o p a r d i z e d  b y  r e g i s t e r e d  n u r s e s  a n d  l i c e n s e d  

p r a c t i c a l  n u r s e s  w h o  w o r k  u n n e c e s s a r i l y  l o n g  h o u r s  in  h e a l t h  c a r e  f a c i l i t i e s ;

( 3 )  r e g i s t e r e d  n u r s e s  a n d  l i c e n s e d  p r a c t i c a l  n u r s e s  a r e  l e a v i n g  t h e i r  p r o f e s s i o n  

b e c a u s e  o f  w o r k p l a c e  s t r e s s e s ,  l o n g  w o r k  h o u r s ,  a n d  d e p r e c i a t i o n  o f  t h e i r  e s s e n t i a l  r o l e  in  t h e  

d e l i v e r y  o f  q u a l i t y  a n d  d i r e c t  p a t i e n t  c a r e ;

( 4 )  it  i s  n e c e s s a r y  t o  s a f e g u a r d  t h e  e f f i c i e n c y ,  h e a l t h ,  a n d  g e n e r a l  w e l l - b e i n g
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! o f  r e g i s t e r e d  n u r s e s  a n d  l i c e n s e d  p r a c t i c a l  n u r s e s ,  a n d  t h e  h e a l t h  a n d  g e n e r a l  w e l l - b e i n g  o f  t h e

2  p e r s o n s  r e c e i v i n g  c a r e  f r o m  r e g i s t e r e d  n u r s e s  a n d  l i c e n s e d  p r a c t i c a l  n u r s e s  in  h e a l t h  c a r e

3  f a c i l i t i e s ;

4  ( 5 )  it i s  n e c e s s a r y  t h a t  r e g i s t e r e d  n u r s e s  a n d  l i c e n s e d  p r a c t i c a l  n u r s e s  b e  m a d e

5 a w a r e  o f  t h e i r  r i g h t s ,  d u t i e s ,  a n d  r e m e d i e s  c o n c e r n i n g  h o u r s  w o r k e d  a n d  p a t i e n t  s a f e l y ;  a n d

6  ( 6 )  h e a l t h  c a r e  f a c i l i t i e s  s h o u l d  p r o v i d e  a d e q u a t e  a n d  s a f e  n u r s e  s t a f f i n g

7  w i t h o u t  t h e  n e e d  f o r  o r  u s e  o f  m a n d a t o r y  o v e r t i m e .

8  *  S e c .  2. A S  18  is  a m e n d e d  b y  a d d i n g  a  n e w  c h a p t e r  t o  r e a d ;

9  C h a p t e r  0 9 .  O v e r t i m e  L i m i t a t i o n s  f o r  N u r s e s .

10 S e c .  1 8 . 0 9 . 0 1 0 .  L i m i t a t i o n s  o n  n u r s i n g  o v e r t i m e ,  ( a )  E x c e p t  a s  p i o v i d e d  in

11 ( b )  o f  t h i s  s e c t i o n ,  a  n u r s e  in  a  h e a l t h  c a r e  f a c i l i t y  m a y  n o t  b e  r e q u i r e d  o r  c o e r c e d ,

12 e i t h e r  d i r e c t l y  o r  i n d i r e c t l y ,  t o  a c c e p t  a n  a s s i g n m e n t  o f  o v e r t i m e  if ,  in  t h e  j u d g m e n t  o f

13 t h e  n u r s e ,  t h e  o v e r t i m e  w o u l d  j e o p a r d i z e  p a t i e n t  o r  e m p l o y e e  s a f e t y .

14  ( b )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  to

15  ( 1 )  a  n u r s e  o n  d u t y  in  o v e r t i m e  s t a t u s  b e c a u s e  o f  a n  u n f o r e s e e n

16 e m e r g e n c y  s i t u a t i o n  t h a t  c o u l d  o t h e r w i s e  j e o p a r d i z e  p a t i e n t  s a f e t y ;

17 ( 2 )  a  n u r s e  f u l f i l l i n g  p r c s c h e d u l e d  o n - c a l l  t i m e ;

18 ( 3 )  a  n u r s e  v o l u n t a r i l y  w o r k i n g  o v e r t i m e ;

19  ( 4 )  t h e  f i r s t  h o u r  o n  o v e r t i m e  s t a t u s  w h e n  t h e  h e a l t h  c a r e  f a c i l i t y  is

2 0  o b t a i n i n g  a n o t h e r  n u r s e  t o  w o r k  in  p l a c e  o f  t h e  n u r s e  i n  o v e r t i m e  s t a t u s .

21  ( c )  A f t e r  w o r k i n g  12 o r  m o r e  c o n s e c u t i v e  h o u r s ,  a  n u r s e  s h a l l  b e  a l l o w e d  n o t

2 2  l e s s  t h a n  e i g h t  c o n s e c u t i v e  h o u r s  o f  o f f - d u t y  t i m e  i m m e d i a t e l y  f o l l o w i n g  th e  e n d  o f

2 3  t h a t  p e r i o d  o f  d u t y .

2 4  ( d )  A  h e a l t h  c a r e  f a c i l i t y  s h a l l  p r o v i d e  f o r  a n  a n o n y m o u s  p r o c e s s  f o r  p a t i e n t s

2 5  a n d  n u r s e s  t o  m a k e  c o m p l a i n t s  r e l a t e d  t o  s t a f f i n g  l e v e l s  a n d  p a t i e n t  s a f e t y .

2 6  ( e )  In  t h i s  s e c t i o n ,  " u n f o r e s e e n  e m e r g e n c y  s i t u a t i o n "  m e a n s  a n  u n u s u a l ,

2 7  u n p r e d i c t a b l e ,  o r  u n f o r e s e e n  s i t u a t i o n  c a u s e d  b y  a n  a c t  o f  t e r r o r i s m ,  d i s e a s e  o u t b r e a k ,

2 8  n a t u r a l  d i s a s t e r ,  o r  o t h e r  a c t  o f  G o d ,  b u t  d o e s  n o t  i n c l u d e  a  s i t u a t i o n  in  w h i c h  a  h e a l t h

2 9  c a r e  f a c i l i t y  h a s  r e a s o n a b l e  k n o w l e d g e  o f  i n c r e a s e d  p a t i e n t  v o l u m e  o r  i n a d e q u a t e

3 0  s t a f f i n g  b e c a u s e  o f  s t a f f  s c h e d u l i n g ,  v a c a t i o n s ,  m e d i c a l  l e a v e ,  o r  o t h e r  f o r e s e e a b l e

3 1 c a u s e .
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S e c .  1 8 . 0 9 . 0 2 0 .  P r o h i b i t i o n  o f  r e t a l i a t i o n .  A  h e a l t h  c a r e  f a c i l i t y  m a y  n o t  

d i s c h a r g e ,  d i s c i p l i n e ,  t h r e a t e n ,  d i s c r i m i n a t e  a g a i n s t ,  p e n a l i z e ,  o r  f i l e  a  r e p o r t  w i t h  th e  

B o a r d  o f  N u r s i n g  a g a i n s t  a  n u r s e  f o r  e x e r c i s i n g  r i g h t s  u n d e r  t h i s  c h a p t e r  o r  f o r  t h e  

g o o d  f a i t h  r e p o r t i n g  o f  a n  a l l e g e d  v i o l a t i o n  o f  t h i s  c h a p t e r .

S e c .  1 8 . 0 9 . 0 3 0 .  R e g u l a t i o n s .  T h e  c o m m i s s i o n e r  s h a l l  a d m i n i s t e r  t h i s  c h a p t e r  

a n d  a d o p t  r e g u l a t i o n s  f o r  i m p l e m e n t i n g  a n d  e n f o r c i n g  t h i s  c h a p t e r .  In  t h i s  s e c t i o n ,  

" c o m m i s s i o n e r "  m e a n s  t h e  c o m m i s s i o n e r  o f  l a b o r  a n d  w o r k f o r c e  d e v e l o p m e n t .

S e c .  1 8 . 0 9 . 0 4 0 .  R e p o r t  r e q u i r e m e n t s ,  ( a )  A  h e a l t h  c a r e  f a c i l i t y  s u o j e c t  t o  t h e  

l i m i t a t i o n s  o n  n u r s i n g  o v e r t i m e  in  A S  1 8 . 0 9 . 0 1 0  s h a l l  e s t a b l i s h  a  p r o c e d u r e  r e q u i r i n g  

e a c h  n u r s e  t o  r e p o r t  o v e r t i m e  h o u r s  w o r k e d  a n d  f o r  t h e  n u r s e  t o  d e s i g n a t e  t h e  r e p o r t e d  

h o u r s  a s  e i t h e r  v o l u n t a r y  o r  m a n d a t o r y .

( b )  T h e  h e a l t h  c a r e  f a c i l i t y  s h a l l  f i l e  a  s e m i a n n u a l  r e p o r t  w i t h  t h e  s e c t i o n  in  

t h e  D e p a r t m e n t  o f  L a b o r  a n d  W o r k f o r c e  D e v e l o p m e n t  r e s p o n s i b l e  f o r  r e s e a r c h  a n d  

a n a l y s i s .  T h e  r e p o r t  f o r  t h e  s i x  m o n t h  p e r i o d  e n d i n g  J u n e  3 0  m u s t  b e  f i ’e d  b e f o r e  th e  

f o l l o w i n g  A u g u s t  1. a n d  t h e  r e p o r t  f o r  t h e  s i x  m o n t h  p e r i o d  e n d i n g  D e c e m b e r  31  m u s t  

b e  f i l e d  b e f o r e  t h e  f o l l o w i n g  F e b r u a r y  I .  T h e  r e p o r t  m u s t  i n c l u d e  t h e  n u m b e r  o f  

o v e r t i m e  h o u r s  w o r k e d ,  t h e  n u m b e r  o f  o v e r t i m e  h o u r s  t h a t  w e r e  m a n d a t o r y ,  th e  

n u m b e r  o f  o v e r t i m e  h o u r s  t h a t  w e r e  v o l u n t a r y ,  t h e  n u m b e r  o f  o n - c a l l  h o u r s ,  th e  

n u m b e r  o f  o n - c a l l  h o u r s  t h a t  w e r e  m a n d a t o r y ,  a n d  t h e  n u m b e r  o f  o n - c a l l  h o u r s  th a t  

w e r e  v o l u n t a r y  f o r  n u r s e s  e m p l o y e d  b y  t h e  h e a l t h  c a r e  f a c i l i t y .  T h e  r e p o r t  m u s t  a l s o  

s t a t e  t h e  n u m b e r  o f  h o u r s  w o r k e d  in  e a c h  m o n t h  b y  n u r s e s  u n d e r  c o n t r a c t  w i t h  f  ■ 

h e a l t h  c a r e  f a c i l i t y .

( c )  T h e  r e p o r t  u n d e r  t h i s  s e c t i o n  s h a l l  b e  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n .

S e c .  1 8 . 0 9 . 9 0 0 .  D e f i n i t i o n s .  In  t h i s  c h a p t e r ,

( 1 )  " h e a l t h  c a r e  f a c i l i t y "  m e a n s  a  p r i v a t e ,  m u n i c i p a l ,  s t a t e ,  o r  f e d e r a l  

h o s p i t a l ;  p s y c h i a t r i c  h o s p i t a l ;  i n d e p e n d e n t  d i a g n o s t i c  t e s t i n g  f a c i l i t y ;  r e s i d e n t i a l  

p s y c h i a t r i c  t r e a t m e n t  c e n t e r ;  s k i l l e d  n u r s i n g  f a c i l i t y ;  k i d n e y  d i s e a s e  t r e a t m e n t  c e n t e r  

( i n c l u d i n g  f r e e s t a n d i n g  h e m o d i a l y s i s  u n i t s ) ;  i n t e r m e d i a t e  c a r e  f a c i l i t y ;  a m b u l a t o r y  

s u r g i c a l  f a c i l i t y ;  A l a s k a  P i o n e e r s '  H o m e  o r  A l a s k a  V e t e r a n s ’ H o m e  a d m i n i s t e r e d  b y  

t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  u n d e r  A S  4 7 . 5 5 ;  c o r r e c t i o n a l  f a c i l i t y  

a d m i n i s t e r e d  b y  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  o r  t h e  D e p a r t m e n t  o f  H e a l t h  a n d
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1 Social Services; private, municipal, state, or federal facility employing one or more

2 public health nurses; long-term care facility; or primary care outpatient facility;

3 (2) "nurse" means an individual licensed lo practice registered nursing

4 or practical nursing under AS 08.68 who provides nursing services through direct

5 patient care or clinical services and includes a nurse manager when delivering in-

6 hospital patient care;

7 (3) "on-call" means a status in which a nurse must be ready to report to

8 the health care facility and may be called to work by the health care facility;

9 (4 ) "overtime" means the hours worked in excess of a predetermined

10 and regularly scheduled shift that is agreed upon by a nurse and a health care facility.

11 *  Sec. 3 . AS 18.09,040, enacted in sec. 2 of this Act, takes effect July 1, 2006 .

12 *  Sec. 4. Except as provided in sec. 3 of this Act, this Act takes effect January 1, 2007.
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24-LS0S38XY. 1 
Bullock 
1/21/06

OFFERED IN  TH E  H O U SE BY R E P R E S E N TA TIV E  W ILSO N

TO: CSHB 271 (HES), Draft Version "Y"

Page 3, following line 26 :

Insert a new subsection to read:

"(d> A health care facility shall establish a procedure requiring each nurse to 

report overtime hours worked and for the nurse to designate the reported hours as 

either voluntary or mandator). For each calendar month, the health care facility shall 

report to the division o f labor standards and safety in the Department o f Labor and 

Workforce Development the name, number o f overtime hours worked, and amount o f  

overtime compensation paid for each nurse. The health care facility shall determine 

the amount o f any penalty due under (c) o f this section and pay the amount at the lime 

the report is filed. The report filed by the health care facility under this subsection 

shall be available for public inspection."

A M E N D M E N T

Relettcr the following subsection accordingly.
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LEGAL SERVICES

(907) 465 3867 Of 465-2450 
FAX (907) 465-2029 
Mall Stop 3101

DIVISION OF LEOAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau ,  Alaska 9 9B O M 1 8 2  

Deliveries to: 129 8th St., Rm. 329

M E M O R A N D U M September 21, 2005

SUBJECT Draft CS for HB 271 (Draft CSHB 271(HES))

TO: ‘ ~ " ’ 'son

F R O M :

Legislative Counsel

Enclosed with this memorandum is a draft HESS committee substitute for HB 271. This 
draft differs from HB 271 by rewriting the proposed sec. 18.09.030(c) on page 3 of HB 
271.

HB 271 provided for civil penalties that included "[paying] a nurse required to work in 
violation of this chapter three times the nurse's hourly compensation for each hour 
worked in violation of this chapter." The proposed CSHB 271(HES) deletes the triple 
payment to the nurse as a civil penalty and increases each of the remaining penalties by 
"the amount of compensation paid io a nurse for each hour worked in violation of this 
chapter." This change does not affect the compensation the nurse is entitled to for 
working the overtime hours, but increases the amount of the penalty that must be paid to 
the slate by the amount of compensation paid.

Also, the present draft has a January 1, 2006 effective date, which will make the bill 
retroactive. Do you want the effective date changed to a date after the second season, 
such as January 1, 2007 or earlier?

I f  I may be of further assistance, please advise.

DMB:med 
05-449. med

Enclosure
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C S  F O R  H O U S E  B I L L  N O .  2 7 I ( H E S )

IN THE LEGISLATURE OF THE STATE OF ALASK A

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY T in : HOUSE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

Offered:
Referred:

Sponsor(s): R E P R E S E N T A T IV E  W ILSO N

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e la t in g  t o  l i m i t a t i o n s  o n  o v e r t i m e  f o r  r e g i s t e r e d  n u r s e s  in  h e a l t h  c a r e  f a c i l i t i e s ;  

a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B \  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. The uncodified law of the Slate o f Alaska is amended by adding a new section 

to read:

LEGISLATIVE FINDINGS AND INTENT. The legislature finds that

(1) it is essential that registered nurses providing direct patient care be 

available to meet the needs o f patients;

(2) quality patient care is jeopardized by registered nurses who work 

unnecessarily long hours in health care facilities;

(3) registered nurses are leaving their profession because o f workpl. 

stresses, long work hours, and depreciation o f their essential role in the delivery o f quality and 

direct patient care;

(4) it is necessary lo saleguard the efficiency, health, and general well-being
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of registered nurses and the health and general well-being of the persons receiving care from 

registered nurses in health care facilities;

(5) it is necessary that registered nurses be made aware o f their rights, duties, 

and remedies concerning hours worked and patient safely; and

(6) health care facilities should provide adequate and safe nursing staffing 

without the need for or use of mandatory overtime.

* Sec. 2. AS 18 is amended by adding a new chapter to read;

C h a p t e r  0 9 .  O v e r t i m e  L i m i t a t i o n s  f o r  R e g i s t e r e d  N u r s e s .

S e c .  1 8 .0 9 .0 1 0 .  L i m i t a t i o n s  o n  n u r s i n g  o v e r t i m e ,  (a) Except as provided in 

(b) o f this section, a nurse in a health care facility may not be required or coerced, 

either directly or indirectly, lo accept an assignment o f overtime if, in the judgment of 

the nurse, the ovcitime would jeopardize patient or employee safety.

(b) This section does not apply to

(1) a nurse on duty in overtime status because of an unforeseen 

emergency situation that could otherwise jeopardize patient safety;

(2 ) a nurse fulfilling prescheduled on-call lime.

(3 ) a nurse voluntarily working overtime;

(4 ) the litst hour on overtime status when the health care facility is 

obtaining another nurse to work in place of the nurse in overtime status;

(5 ) a critical access hospital.

(c) After working 12 or more consecutive hours, a nurse shall be allowed not 

less than eight consecutive hours ol ofl-duty time immediately following the end of 

that period of duty.

(d) A health care facility shall provide for an anonymous process for patients 

and nurses to make complaints related to stalling levels and patient sal'clv.

(c) In this section,

(1) "critical access hospital" has the meaning in 42 U.S.C. 

1395x(min)( I );

(2 ) "unforeseen emergency situation" means an unusual, unpredictable, 

or unforeseen situation caused by an act of terrorism, disease outbreak, natural 

disaster, or other act o f Ciod, but does not include a situation in which a health care
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facility has reasonable knowledge of increased patient volume or inadequate staffing 

because of staff scheduling, vacations, medical leave, or other foreseeable cause.

S e c .  18.09.(120. P r o h i b i t i o n  o f  r e t a l i a t i o n .  A health care facility may not 

discharge, discipline, threaten, discriminate against, penalize, or file a report wi .lie 

Board of Nursing against a nurse fur exercising rights under this chapter or for the 

good faith reporting o f an alleged violation of this chapter.

S e c .  1 8 . 0 9 . 0 3 0 .  E n f o r c e m e n t ,  o f f e n s e s ,  a n d  p e n a l t i e s ,  (a) The commissioner 

shall administer this chapter and adopt regulations for implementing and enforcing this 

chapter.

(b) A complaint alleging a violation o f this chapter must be filed with the 

commissioner within 30 days following the date o f the alleged \ : ilation. The 

commissioner shall provide a copy o f the complaint to the health care facility named 

in the filing within three business days alter receiving the complaint.

(c) Upon a finding by the commissioner that a health care facility has violated 

a provision of this chapter, Ihe following civil penalties shall apply:

( 1) for a first violation of this chapter, the h '.It care facility shall

receive a reprimand and be assessed a penally equal to the amount o f overtime

compensation paid to a nurse for each hour worked in violation of this chapter:

(2 ) for a second violation of this chapter within 12 months, the health 

care facility shall receive a reprimand and be assessed a penally equal to the amount of 

overtime compensation paid to a nurse for each hour worked in violation of this 

chapter plus $500;

(3 ) for a third or subsequent violation oflliis chapter within i 2 months, 

the health care lacic’v '.hall be assessed a penally equal lo the amount < f overtime 

compensation paid to a nurse for each hour worked in violation oflliis chapter plus an 

additional amount o f not less than $2,500 but not more than $5,000 foi each violation

(d) In this section, "commissioner" means the commissioner o f labor and 

workforce development.

Sec. 18.09.900 I .finitioiis. In this chapter.

( I )  "health care facility" means a private, municipal, stale, or federal 

hospital; psychiatric hospital; independent diagnostic testing facility; residential
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psychiatric treatment center; skilled nursing facility; kidney disease treatment center 

(including freestanding hemodialysis units); intermediate care facility; ambulatory 

surgical facility; Alaska Pioneers' Ibme or Alaska Veterans' Home administered by 

the Department of Health and Social Services under AS 47.55; correctional facility 

administered by the Department of Corrections or the Department o f Health and 

Social Services; private, municipal, state, or federal facility employing one or more 

public health nurses; long-term care facility; or primary' care outpatient facility;

(2) "nurse" means an individual licensed lo practice registered nursing 

under AS 08.68 who provides nursing services through direct patient care or clinical 

services and includes a nurse manager when delivering in-hospital patient care;

(3)  "overtime" means the hours worked in excess of a predetermined 

and regularly scheduled shift that is agreed upon by a nurse and a health care facility.

* Sec. 3 . This Act lakes effect January 1, 2006.

WORK DRAFT WORK DRAFT 24-LS0838\Y
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FISCAL NOTE
S T A T E  O F  A L A S K A
2006 LEG ISLA TIV E SESSION

Re. sion Dale/Tune (Note If correction):
LIMITATIONS ON OVERTIME FOR 
REGISTERED NURSESTitle

Fiscal Note Number:
Bill Version:
( ) Publish D no:

Dept. Aflected:

RDU Health Care  Services

HB271 -DHSS-DHCS-01 -23-06

Health & Social Services

Component Medicaid Services

WILSONSponsor 

R eq ues te r  

E x p e n d i t u r e s / R e v e n u e s

HOUSE (L&C) Component No 

( T h o u s a n d s  of D ollars)

2077

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (0) I

FUND SOURCE______________________ ,____________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1037 G""'Mental Health 

Other(Specify Type-do not abbreviate) 
Oiher(Specify Type do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  of any  cu rren t  y ea r  (F V2006) c o s t : ____________
Mark th is  box (X) if fu n d ing  for th is  bill is in c lu d ed  in the  G o v e rn o r 's  FY 2007 b u d g e t  p ro p o s a l :  [
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: {Attach a separate ; age it necessary)
A la sk a  s t a t u t e s  (AS 4 7 ,0 7 .0 7 0 )  r e q u i r e  M ed ica id  h o sp i ta l  a n d  n u rs in g  facility r a l e s  to b e  b a s e d  on  
r e a s o n a b l e  c o s t s  r e l a te d  to  p a t ie n t  c a r e .  T h is  p r o p o s e d  s t a tu t e  cou ld  re q u i re  h o s p i ta l s  to hire m o r e  
h ig h e r  c o s t  c o n t r a c t  n u r s e  s ta ff  b e c a u s e  o f  th e  s h o r t a g e  of n u r s e s  in A la sk a ,  a n d  p a y  m o r e  for o v e r t im e  
n u r s in g  s e r v ic e s .  T h e  add it io na l  c o s t s  w ou ld  p u s h  M ed ica id  h o sp i ta l  a n d  n u rs in g  facility r a t e s  u p w a rd .  
G e n e ra l ly  s p e a k in g  M ed ica id  p a y s  it 's s h a r e  of n e w  h o sp i ta l  fApprox 2 0 - 3 0 % )  a n d  n u r s in g  facility 
(Approx 8 0 - 3 5 % )  c o s t s  even tu a l ly .  T h e  D H S S  d o e s  n o t  h a v e  d a t a  o n  h o w  m a n y  n u r s e s  c o u ld  cu rren tly  
b e  w ork ing  illegal o v e r t im e  u n d e r  th is  p r o p o s e d  s t a tu t e  T h e re  could  well b e  a n  im p a c t  on  M edica id  
h o sp i ta l  r id  n u rs in g  facility p a y m e n t  r a t e s ,  h o w e v e r  th e  a m o u n t  of s u c h  im p a c t  is in d e t e rm in a t e  a t  this 
time.

P repared  by: Jack  Nielson_______________________________________________________ P ho ne  334-2447
Division Commissioner's Office/Office of Rale Review__________________ Date/Time 01/19/2006

Approved by: Karleen Jackson, Commissior er___________________________  Date 01/23/2006
Agency Department of Heallh and Social Services__________________

(KovihuO UiIt2UG i OMli| I ’a.uc I o f  I



STA TE O F ALASKA
2006 LEG ISLA TIV E SESSION

Revision Date/Time 'Note it correction) 01 -24-06 
LIMITATIONS ON OVERTIME FOR 
REGISTERED N URSES _______Title

FISCAL NOTE
Fiscal Note Number:
Bill Version:
( ) Publish Date:

Dept. Affected:

RDU Alaskan Pioneer Homes

HB271 -DHSS-DAPH-01 -24-06

Health & Social Services

Component Pioneers Homes

WILSONSponsor 

Requeste r  

E x p e n d i t u r e s / R e v e n u e s

HOUSE (L&C) Component No. 

(T h o u s a n d s  of D o lla rs )

2671

Note: Amounts do not include inflation un less  otherwise noted belnw
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual 13rt - 134.4 134.4 134.4 134.4 134.4
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING '34.4 134.4 134.4 134.4 134.4 134.4

IcAPITAL EXPENDITURES

IcHANGE IN REVENUES (0)

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 134 4 134 4 134.4 134.4 134 4 134 4
1037 GF/Mental Health

Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 134.4 134.4 134.4 134.4 134.4 134.4

E s tim a te  of any  cu r re n t  y ea r  (FY2006) co s t :  ____________
Mark th is  box (X) if fu n d in g  for  th is  bill is in c lud ed  in the  G o v e rn o r 's  FY 2007 b u d g e t  p ro p o s a l :  I I
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: /Attach a separate page it necessary)

1115 2M establishes limitations on overtime for Registered Nurses (RNs) in health eare facilities and penalties lor 
violations. The intent o f  HU 271 is to eliminate mandatory overtime for RNs unless the overtime is due to a grave 
and unforeseen event. Under the bill, use of  mandatory overtime in excess of  the bill's limitations will result in a 
penalty payment to the RN of  3 times the normal rate o f  pay. "Overtime" (OT) means the hours worked in excess 
ol a predetermined unci regularly scheduled shift that is agreed on ay a nurse and a health care facility, Mandatory 
t ) f to address an unforeseen emergency is not subject to the 'miitation.s or penalties under the bill

Prepared by: Dave Williams________________________
Division Alaskan Pioneer Homes_______________

Approved by: Karleen Jackson, Commissioner________
Agency Department of Health and Social Services

Pho ne  466 5737  
Date/Time d b  tt/2006

Date 0 1/24/2006

i«.. »o.: */;/joos OMDi Paye 1 o f 2



S T A T E  O F  A L A S K A
2006 L E G IS L A T IV E  S E S S IO N

F N #

H ILL NO. HB271-DHSS-DAPH 01-24-06

A N A LY SIS  C O N T IN U A T IO N
The lev -I o f care provided to Pioneer Home residents necessitates at least one RN in each major area 
of each Facility around the clock. More arc scheduled depending on the number o f floors in the 
facility and the level of resident health care needs. Emergent situations such as staff illness and 
fluctuating resident needs are addressed by requesting voluntary OT in excess of the regularly 
scheduled hours. Staff vacancies are also addressed with voluntary OT until management is able to 
fill the positions. Certified Nurse Assistants and on-call RNs arc used as much as feasible to offset 
the use o f additional RN time. Facility management Find this to be more cost-effective than 
scheduling staffing at high levels year-round to assure no O T occurs. On occasions when there arc no 
volunteers to work needed hours, mandatory OT is assigned. In situations where there is a vacant RN 
position that results in OT. RNs may be assigned OT or on-call RNs may be called in to address the 
faffing requirement.

The Pioneer Home system averages 463 hours of RN OT per month.* O f that amount, we estimate 
that 200 hours would become mandatory' OT under the bill. To reduce the use o f mandatory OT and 
minimize the penalties under the bill, the division would request ability to hire more nurses, increase 
use of on-call nurses and otherwise rely upon use of contracted RNs. At present, potential for an 
increase of RNs appears to be primarily through RN contracting agencies. Use of contracted RNs 
would result in an annual increase of approximately $ 134.4 in contractual cost for the division. That 
estimate is based upon an average hourly rate of $56 for 200 hours per month ($56 X 200 X 12 -  
$ 134.4 ) and is used in this fiscal note as the impact of the bill. I f  the division is not able to secure 
ontraci hours and has to pay the I IB 271 treble cost penalty for all OT the added personal services 

cost will be $ 188.7. The reality o f the fiscal impact is probably somewhere in between $134 4 
comiaec.'al and $ 188.7 personal services cost depending on the available number o f contracted RNs 
hours.

There is a shortage of RNs nationwide dial limits the ability of the division to interview and hire 
RNs. In this regard, the University of Alaska School of Nursing acted lo increase its enrollment 
about two years ago. In December, the School o f Nursing graduated 98 RNs who will be available to 
the workforce, but require about two years o f experience to become independently functional and 
effective in reducing mandatory OT. A similar number o f graduates from the school is expected in 
May of 2006.

I he division's ability to hire RNs is Itampe.ed by the differential between state wages for RNs and 
non-.;late wages. During calendar year 2005 slate wages for RNs w ere approximately $3.00 to $4.00 
per hour less than those of the non-state hospitals in Anchorage. I o address the wage differential, the 
Governor’s budget includes funds to raise salaries of nurses by one range (or 7.5%). That change and 
other benefits of working for the slate should reduce turnover, improve recruitment, and reduce the 
need for OT.

The effective date of IIB  271 is January I, 2006. For this fiscal note we assume that the effective 
date will be changed lo July I. 2006.

* Source is calendar year 2004 unaudited overtime hours, Division of Personnel, prom.am pay for 
hours worked on a holiday, straight overtime, overtime pay at time and a half, swing shift overtime, 
and grave shift overtime.

Page 2 o f 2



FISCAL NOTE
S T A T E  O F  A L A S K A
2006 L E G IS L A T IV E  S E S S IO N

Revision Dale/Time (Note il correction): 01-23-06
LIMITATIONS ON OVERTIME FOR 
REGISTERED NURSES

Dept. Affected:

Fiscal Note Number:
Bill Version:
( ) Publish Date:

HB271-DHSS-DBH-01-23-06

Health & Social Services

Title RDU Behavioral Health

Component Alaska Psychiatric Institute

WILSONSponsor

R equeste r  _____________

E x p e n d i t u r e s / R e v e n u e s

HOUSE (LSC) Component No 

( T h o u s a n d s  of Dollars)

311

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

161.3 161.3 161.3 161.3 161.3 161.3

TOTAL OPERATING 161.3 161.3 161.3 161.3 161.3 161.3

CAPITAL EXPENDITURES

CHANGE IN REVENUES (0)

FUND SOURCE fThousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1037 GF/Mental Health 

Olher(Specify Type-do not abbreviate) 
Other(Specify Type-do not abbreviate)

161.3 161.3 161.3 161.3 161 3 161.3

TOTAL 161.3 161.3 161.3 161.3 161.3 161.3

E s tim a te  of any  cu r ren t  year  (FY2006) cos t :
Mark th is  box  (X) if fund in g  for th is  bill is includec
POSITIONS

>rnor's FY 2007 b u d g e t  p ro p o s a l :  |i in the Gove I

Full-time
Part-time
Temporary

ANALYSIS: <Allach a svpatale pagu il ssary)

The intent o f I III 271 is to eliminate mandatory overtime for Registered Nurses unless a grave 
unforeseen event drives the need for mandator)' overtime. API averages 337 hours of voluntary 
overtime and 40 hours o f mandatory overtime each month. API estimates that at least half the 
Registered Nurses volunteer for overtime to avoid being assigned mandatory overtime. I f  these 
nurses did not volunteer to work overtime, API estimates that 200 hours each month ol' 
mandatory overtime w ould be assigned. The calculation below is based upon current 
mandatory overtime of 40 hours per month plus the estimated 200 hou s that would be 
assigned. To eliminate the need for mandatory overtime, API would have to hire contractual 
nurses. This would result in approximately S I6 I .3 o f increased contractual cost for API 
annually based upon an average hourly rate o f $56 for 1.5 FTP Registered Nurse locum lenens 
( l .5FTE x 40 -  60hs/wk x 4 240lir/months x 12 -  2,880hrs x $56 = $ 161.3 ).

Prepared by: Cristv Wilier. Director
Division Behavioral Hen th

Phone 269-3410
Date/Time 01/20/2006

Approved by: Karleen Jackson. Commissioner
Agency

Date 01/23/2006
Department of Health and Social Services

( H o v . m . u  ‘J / 7/2005 U M U ) Page 1 o f  I



FISCAL NOTE

ST A T l  O F ALASKA
2006 L E G ISLA T IV E  SESSION

R e v is io n  D a te /T im e  (N o te  if co rrec tion):  
Title Limit Overtime for

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept Aftected: 
RDU

HB 271

Commerce

Sponsor
R equester

Registered Nurses
Wilson

Corps. Bus & Prof Licensing (117) 
Com ponent Corps. Bus & Prof Licensing______

Health. Education & Social Services C om ponent No 2360

E xpenditures/Revenues ( T h o u s a n d s  of D ollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES j | j

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (T housands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Ptogram Receipts
1037 GF/Mental Health
1156 Receipt Supported Services

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  of a n y  cu r re n t  y ea r  (FY2006) cost; 0.0
Mark this box (X) if fund ing  for th is  bill is inc luded  in th e  G o v e rn o r 's  FY 2007 b u d g e t  p ro p o sa l :

POSITIONS
Full-time I

Part-time
Temporary

ANALYSIS: (Attach a separate pane if necessary)

HB 271 e s t a b l i s h e s  limitations on  o v e r t im e  for r e g i s te r e d  n u r s e s  in h ea l th  c a r e  facilities. N ew  fu n d s  a r e  no t 
req u i red  to  im p le m e n t  th e  p rov is ion  of this bill.

Jennifer Strickler, Chief______________
Corporations, Business  & Professional Licensing

Prepared  by:
Division

Approved by: William C Noll. Commissioner____________________
Agency Commerce. Community and Economic Development

P ho ne  907.465 2144
Date/Time 1/24/06 9:14 AM

Date 1/24/2006

(Ruv.smJ 9/7/2009 QMD> Page 1 of 1



FISCAL NOTE

STATE O F ALASKA
2005 L EG ISLA TIV E SESSION

R e v is io n  D a te /T im e  (N o te  if correc tion):
Title Limit O v e r t im e  for R e g i s t e r e d  N u r s e s

Fiscal Note Number: 1

Bill Version:
(H) Publish Date:

HB 271
5/2/05

Dept. Affected 
RDU

Commerce
Occupational Licensing (117)

Component Occupational Licensing
Sponsor
R equester

Wilson
H ouse  Labor & Commerce

Expendiiures/R evenues

C om ponent No. 

( T h o u s a n d s  of D ollars)

2360

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services
Travel
Contractual
Supplies
Equipment
Land 8 Structures
Grants 8  Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other 1156 - Receipt Supported Services

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  of an y  c u r r e n t  y ea r  (FY2005) co s t :  0 0
Mark th is  box  (X) if fu n d ing  for th is  bill is inc luded  in the  G o v e rn o r 's  FY 2006 b u d g e t  p ro p o sa l :  

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: f /,'tach a separate paqe if necessary)

HB 271 e s t a b l i s h e s  lim ita t ions on  o v e r t im e  for r e g i s te r e d  n u r s e s  in h e a l th  c a r e  facilities. N ew  fu n d s  a r e  
no t r e q u i re d  to  im p le m e n t  th e  p rov is ion  of this bill.

P repared  by: Jennifer Strickler, Administrative M anager_______________________ Phone  (907)465-2144
Division Occupational Licensing________________________________________  Date/Time 4/30/05 11:52 AM

Approved by: Edgar Blatchford. Commissioner_____________________________  Date 4/30/2005_______
Agei,cy Commerce, Community, and Economic Development__________

(R a ised 9/23/200J OMB) Page '  o f 1



S T A T E  O F  A L A S K A
2005 L E G IS L A T IV E  S E S S IO N

Revision Date/Time (Note if correction):
LIMITATIONS ON OVERTIME FOR 
REGISTERED NURSES _____Title

Fiscal Note Number: 
Bill Version:
( H ) Publish Date: 

Dept. Affected:

RDU

FISCAL NOTE
HB 271
5/2/05

Health & Social Services 

Behavioral Health

Component Alaska Psychiatric Institute

WILSONSponsor

R equ es te r  _____________

Expenditures/R evenues

HOUSE (L&C) C om ponent No. 

( T h o u s a n d s  o f  Dollars)

311

Note: Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services
Travel
Contractual 161.3 161.3 161.3 161.3 161.3 161.3
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 161.3 161.3 161.3 161.3 161.3 161.3

ICAPITAL EXPENDITURES

[CHANGE IN REVENUES (0) I
FUND SOURCE (T housands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1037 GF'Mental Health 161.3 161 3 161 3 161.3 161.3 161.3
Other(Spec'fy Tyoe-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 161.3 161.3 161.3 161.3 161.3 161.3

E s tim a te  of an v  c u r r e n t  y e a r  (FY2005) c o s t :  ____________
IV ark th is  box  (X) if fu n d in g  for th is  bill is inc lu d ed  in th e  G o v e rn o r 's  FY 2006 b u d g e t  p ro p o s a l :  
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (A ttach  a s e p a r a te  p a g e  it n e c e ssa ry )

The intent o f MB 271 is lo eliminate mandatory overtime lor Registered Nurses unless a grave 
unforeseen event drives the need for mandatory overtime. API averages 337 hours of voluntary 
overtime and 40 hours of mandatory overtime each month. API estimates that at least half the 
Registered Nurses volunteer for overtime to avoid being assigned mandatory overtime. I f  these 
nurses did not volunteer to work overtime, API estimates that 200 hours each month of 
mandatory overtime would be assigned. The calculation below is based upon current 
mandatory overtime of 40 hours per month plus Ihe estimated 200 hours that would be 
assigned. To eliminate the need for mandatory overtime, API would have to hire contractual 
nurses. This would result in approximately $ 161.3 o f increased contractual cost for API 
annually based upon an hourly rate o f $50 for 1,5 FTE Registered Nurse locum tcnens ( 1.5FTE 
>; 40 = 60hs/wk x 4 = 240hr/months x 12 = 2,880hrs x $56 -  S 161.3).

Prepared by: Bill Hooan. Direclor
Division Behavioral Health

Phone 465-3166
Date/Time 04/28/2005

Approved by: Joel S. Gilbertson, Commissioner
Agency

Date 04/29/2005
Department cf Health and Social Services

( K . v . n d  ‘1/21/2004 O M B ) Page 1 o f  I



LEGAL SERVICES

(907) 465 -38 67  o r  465 -24 50  
FAX (907) 465-2029  
Mail S top  3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA S ta te  Capitol 
J u n e a u ,  A laska  99801-1182  

Deliveries to: 129 6th St.  Rm. 3 29

M E M O R A N D U M April 30, 2005

S U B J E C T : Sectional Analysis for HB 271 (W ork Order No. 24-LS083SVF)

T O : Representative Peggy Wilson 
Attn: Becky Rooney

F R O M : Donald M . Bullock Jr. 
Legislative Cot isel

You have requested a sectional summary o f the above-described bill.

As a preliminary matter, note that a sectional summary o f a bill should not be considered 
an authoritative interpretation o f the bill and the bill itself is the best statement o f its 
contents. I f  you would like an interpretation o f the bill as it may apply to a particular set 
o f circumstances, please advise.

S e c t i o n  1. States legislative findings and intent relating to uniting overtime for 
registered nurses for the benefit o f persons receiving care from registered nurses: states 
that health care facilities should provide adequate and safe nurse staffing without the 
need for mandatory over* < me.

S e c t i o n  2 .  Adds a new chapter. AS 1 8 . 0 V to AS 18 that includes the following sections:
S e c .  1 8 . 0 V . 1 1 0 .  Provides that a nurse in a health care facility may not be required 

or coerced to accept an assignment o f overtime, with certain exceptions, if, in the 
judgment o f the nurse, the ovcnime would jeopardize patient or employee safety; lists 
five situations in which a nurse may be required to work overtime; provides for a 
minimum o f eight consecutive hours o f off-duty time alter working 12 or more 
consecutive hours; requires a health care facility to provide an anonymous process for 
nurses and staff to make complaints related to staffing levels and patient safety; adds 
definitions for the section.

S e c .  1 8 . 0 9 . 0 2 0 .  Prohibits retaliation, including filing a report with the Board of 
Nursing, against a nurse for exercising rights under AS 18 .09 .

S e c .  1 8 . 0 9 . 0 3 0 .  Provides for enforcement o f the chapter by the commissioner o f 
labor and workforce development; sets the time period for 11 ling a complaint alleging a 
violation o f the chapter; provides increasing penalties for a violation ol the chapter by a 
health care facility that range from a reprimand for a first violation to a penalty between 
S2,500 and 55,000 for a third violation within a 12-month period; requires the health care 
facility to pay a nurse three times the nurse's hourly rate for each hour worked in 
violation o f the chapter.



#
S e c .  1 8 . 0 9 . 9 0 0 .  Defines "health care facility," "nurse" (to mean a licensed 

registered nurse), and overtime.

S e c t i o n  3 .  Makes the Act effective January 1, 2006, and w ill require a 2/3 vote in both 
houses.

I f l  may be o f further assistance, please advise.

DMB:m ed  
05-324. med

R e p re s e n ta t iv e  P e g g y  W i ls o n

A p r i l  3 0 , 2 0 0 5

P age  2

$



C a r o l  G o s s  W i d r a a n  
8 4 6 1  B r o o l t r i d g e  D r i v e  

A n c h o r a g e ,  A l a s k a  9 9 5 0 4  
9 0 7 - 3 3 3 - 8 7 9 7

Rep. Peggy Wibon 
S t a t e  C a p i t o l  

R o o m  1 0 8
J u n e a u ,  A l a s k a  9 9 8 0 1  

A p r i l  2 8 ,  2 0 0 5

T o  W h o m  I t  M a y  C o n c e r n :

1 am wnting this letter in support o f House Bill 271 “an act relating to limitations on 

overtime for registered nurses in health carc facilities; and providing for an effective 

date”. I am a registered nurse who works for the stale of Alaska and is subject to 

mandatory overtime. I have been mandated to work 16 hour shifts so many times I h'

•  l o s t  c o u n t .  D u r i n g  t h e s e  t i m e s  I h a v e  h a d  t o  g i v e  m e d i c a t i o n s  t o  2 0 - 3 0  p a t i e n t s .  T

p e r s o n a l l y  w o u l d  n o t  l i k e  to  h a v e  a  n u r s e  g i v e  m e  m e d i c a t i o n s  w h o  h a s  w o r k e d  16  h o u r s .  

N u m e r o u s  t r a n s c r i p t i o n  e r r o r s ,  m e d i c a t i o n  e r r o r s ,  a n d  j u d g m e n t  e r r o r s  a r e  c a u s e d  b y  th i s  

u n f o r t u n a t e  p r a c t i c e  u s e d  t o  s t a f f  h o s p i t a l s .  I f  a  n u r s e  r e f u s e s  t o  w o r k  m a n d a t o r y  o v e r  

t i m e  t h e y  a r c  s u b j e c t  to  d i s c i p l i n a r y  a c t i o n .

Many states have passed bills outlawing this practice due to it being unsafe and very 

dangerous to patients. Nurses who work night shift 11pm -  7 am arc forced to work till 3 

pm — then they are required to return to work again that night This practice is very 

dangerous to patients and staff. I feci this bill is very important for the welfare o f patients 

and citizens of the stale o f Alaska. Mandatory overtime is a practice that needs to be 

stopped.

S i n c e r e l y ,

C a r o l  G o s s  W i d r n a n ,  R N
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April 27, 2005

Representative Peggy Wilson 
State Capitol 
Room 108 
Juneau, AK 99801

Dear Representative Wilson,

Let me take this opportunity to thank you on behalf of the Alaska Nurses Association and its lebor 
program for your sponsorship of House Bill 271, “an act relating to limitations on overtime for registered 
nurses in health care facilities..."

I have been an RN for 26 years and have tried to work within the health ca'e system to improve patient 
care. Wc really need to provide a safe environment for patients as well as to address the needs of the 
professional trying to deliver this quality carc. Unfortunately, our voices as nurses often seem to go 
unheard. To have you, a registered nurse, in the Alaska House of Representatives, a person who both 
understands these issues and is able to vocalize them on our behalf, is quite a step and we are quite 
pleased,

As you know, hospitals and health care facilities in this country arc using mandatory overtime to staff 
hospitals everyday. Here in Alaska, the problem is currently most acute at the Alaska Psychiatric Institute 
but that does not mean that with the growing nursing shortage, the problem could not become much larger 
affecting patient care in all of our major hospitals if  il is not addressed now.

It is appropriate for the state to notify hospital administrations today that whatever staffing problems loom 
on the horizon, involuntary, mandatory overtime will not be tolerated as a long T erm  solution There is no 
better way than imposing mandatory overtime to drive the nurses we still have out of the profess ion for 
good.

The Alaska Nurses Association and the Providence Registered Nurses Bargaining Unit are proi :i to stand 
up for their nursing colleagues at the Alaska Psychiatric Institute and elsewhere who are being forced to 
work, multiple additional shifts in a given week. This practice is unsafe for patients and unsafe for nurses. 
Ultimately, it is unsafe for our community.

Again, we want to thank you for your support and indicate our strong support for House Bill 271

§mccre!y,

Donna Phillips. RN, BSN 
Member, Alaska Nurses Association Board of Directors 
Chair, AaNA Labor Council 
Treasurer and Membership Chair,

Providence Registered Nurses Bargaining Unit

TOTAL P .01

http://www.aknurse.org
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1425 P atterson  Street 
A nchorage, Alaska 99MM 

(907) 240-2980 
mlmrnfatacKalaska.net

A pril 28,2005

R ep. Peggy W ilson 
S tate  C apito l 
Room  108 
Ju n eau , AK 99801

H ear R ep resen ta tiv e  W ilson,

1 am  w riting  th is  le tte r  to  express my en th u siastic  an d  s in cere  su p p o rt fo r 11II 
271. This b ill is very  im p o rtan t because it ’ .o u ld  en su re  th e  safety o f 
A laskans by b an n in g  th e  use o f  m an d ato ry  o v ertim e  as a m eans for hospitals 
an d  o th e r  h ea lth ca re  in stitu tio n s to  p ro v id e  n u rsin g  sla lT during  the nursing  
sh o rtag e .

As b o th  a fu ll-tim e w o rk ing  RN and  th e  H ealth  an d  Safety officer for the 
P rov idence  R eg istered  Nurses u n io n , bann ing  m an d a to ry  o v ertim e  is a 
c ritica l s tep  for en su rin g  th e  h ea llh  and safety o l b o th  the  p atien ts  and th e  
nurses caring  fo r th em . N um erous stud ies and  statist)!*  have show n how  
th is  p rac tice  has very  adverse  affects on b o th  nurses and  p atien ts  and 
th e re fo re  it shou ld  be banned .

Why shou ld  Alaska m ake th is a law? Because if  hosp ita ls and  o th e r  health  
care  in s titu tio n s  co u ld  be tru s te d  no t lo  p rac tice  th e  unsafe use o f  m andatory  
o v ertim e  to  stafT their nu rsin g  shortage they w ould  have already  been do ing  
it.

I have in c lu d ed  an  a rtic le  w ritte n  by Sara M arkle  -  h lder from  the U nited  
Ainrric an N urses th a t o u tlin es  th e  negative im pact:; on  bo th  the  p atien ts  and 
the  nurses,

Please enact this bill in Alaska and make u\ a leader in participating in 
the regulation o f the dangerous use of mandatory overtime for nurses.
Sincerely ,

#



TO: HESS Committee Members
FROM: Rep. Peggy Wilson
SUBJECT: Critical Care Hospital Definition

M E M O R A N D U M  M a y  3 , 2 0 0 5

Critical access hospitals (C A H ) arc recognized by CMS for cost-based reimbursement 
purposes. To obtain eligibility as a C A H , the facility must be a Medicare hospital, a hospital 
that stopped operating on or after November 29, I 9S9 , or a health clinic or health center that 
was a hospital before it was downsized.

The geographic location of the facility plays a role in its designation as a C A H  as well.

The facility must be located in a rural area o f a Stale that has established a Medicare rural 
flexibility program, or within a Metropolitan Statistical Area (M S A ) of such a Slate.

The C AH must be located more than a 35-mile drive from another hospital or C AH (15 miles 
in mountainous terrain, or areas with only secondary roads) unless it was designated bv the 
state to be a ‘necessary provider’ before January I, 2006.

I he facility must oiler round-the-clock emergency care services, provide not more than 25
beds (acute and/or swing u ith SNF level care if  the C A II has a swing bed agreement) and
maintain an average length of stay of no more than 96 hours.



S T A T E  O F  A L A S K A
D EPARTM ENT O F HEALTH AND SO CIA L SERVICES

P.O. BOX 110601 
JUNEAU. ALASKA 99811-0601 
PHONE: (907) 465-3228 
FAX (907) 465-3068

Frank H. Murkowski, GOVERNOR

Represeniative Peggy Wilson 
Alaska House o f Representatives 
Capitol Building Room 108 
Juneau, Alaska 99801

March 25,2005

Representative Wilson:
On March 25 , 2005 your staff requested a list o f critical access hospitals in Alaska. I am 
providing that information to you below for your reference.

C ordova C o m m u n ity  M ed ica l C enter
P.O. Box 160  
C o rd o v a ,  A la sk a  9 9 5 7 4  
P h o n e :  9 0 7 - 4 2 4 - 8 0 0 0

K a nakanak H o sp ita l
P.O. Box 130  

I D ill ingham , A laska  9 9 5 7 6  
1 P h o n e :  9 0 7 - 8 4 2 - 5 2 0 1

I M an jjjag  H ea lth  C enter
' P .O. Box 43  

K o tz e b u e ,  A laska  9 9 7 5 2  
| P h o n e :  9 0 7 - 4 4 2 - 3 3 2 1

P e te rsb u rg M edical C ente r
| P .O. Box 5 8 9  

P e t e r s b u r a ,  A lask a  9 9 8 3 3  
j P h o n e :  9 0 7 - 7 7 2 - 4 2 9 1

P ro v idence  K o d ia k  Is la n d  M edica l C enter
1 9 1 5  E. R e z a n o f  Drive 
K odiak , A laska  9 9 6 1 5  
P h o n e :  9 0 7 - 4 8 6 - 3 2 8 1

P rovidence  S ew ard  M edica l C tr./W e s le v  Care 
Ctr.
P.O. Box 3 6 5  
S e w a rd ,  A laska  9 9 6 6 4  
P h o n e :  9 0 7 - 2 2 4 - 5 2 0 5

S-itka-C p m m p n i t y  H o s p i t a l
2 0 9  Moller A v e n u e  
5 l tk a ,  A laska  9 9 8 3 5  
P h on e :  9 0 7 - 7 4 7 - 3 2 4 1

Valdez R egiona l H ea lth  A u th o r ity
P.O. Box 5 5 0  
Valdez, A laska  9 9 6 8 6  
P h o n e :  9 0 7 - 8 3 5 - 2 2 4 9

W ran g e ll M edical C en te r
P.O. Box 1081 
W rangell ,  A laska  9 9 9 2 9  
P h on e :  9 0 7 - 8 7 4 - 7 0 0 0

Norton S o u n d  H e a lth  C o rp o r a t io n
P.O. Qox 966 
Nome, Alaska 99762
Phone: 907-443-3311 • Website_________________________

Please let us know i f  you have :>ny questions or need additional information.

Robert Buticanc 
Project Coordinator

cc: Sherry H ill; Janet Clarke



State of Alaska Median Wage as of January 2005

Nurse I 20 .51 /h r (A Step)

Nurse II 26 .20 /h r (F Step)

Pay Systems:

Ketchikan General

One step increase for every yea r or 1,248 com pensa ted hours, wh icheve r com es later. 
Maximum 2 steps per year.
20 steps total.

Central Peninsula General Hospital:

One step increase for every 1.872 hours worked.
30 steps total.

Providence Alaska Medical Center:

Unavailab le

State of Alaska:

One step increase per yea r lo r the first 7 steps.
Longevity increases based on length of service a fte r first 7 steps.
11 steps total.

Bartlett Regional Hospital:

One step every 2 ,080 hours worked.
12 steps total.



Overtime Paid in FY 2005 to Nurses by Facility

O rgan iza tiona f U n it
N u m be r o f 
P o s itio n s

# o f EEs w h o 
w orke d  OT

FY 05 T o ta l 
A m t

FY 05 T o ta l 
Hrs

Ave H rs/ 
P o s itio n

Ak Psychiatric Institute 73 55 1 $ 205,057.41 9,585.25 131.30
Amya 1 1 S 224.59 15.00 15.00
Amya - Challenge 2 2 s 7,854.42 211.50 105.75
Anchorage Pioneers Home 39 33 I s 32,536.63 2,053.25 52.65
Children's S vc  - Family Ser vi ces  Juneau 1 1 $ 275.76 6.00 6.00
Fairbanks Health Center 20 1 s 135.90 4.00 0.20
Fairbanks Pioneers Home 19 11 s 42,927.66 2,055.50 108.18
Ju ne au  Pioneers Home 17 11 s 5,053.57 383.25 22.54
Juv Just - Bethel Youth Facility 1 1 s 990.!  8 16.75 16.75
Juv Just - Fairbanks Youth Facility 2 1 $ 379.90 9.00 4.50
Juv Just  - Johnson Youth Center 2 2 S 1,022.35 36.75 18.38
Juv Just  - Mat Su Youth Facility 1 1 s 2,728.80 73.75 73.75
Juv Just - Mclaughlin Youth Center 3 3 s 6,460.18 259.75 86.58
Ketchikan Pioneers Home 12 6 s 12.926.85 913.75 76.15
Military Youth Corps 2 1 s 147.02 4.50 2.25
Mt Edgecumbe High School 2 1 s 660.76 19.50 9.75
Palmer Pioneers Home 18 13 s 11,621.94 583.00 32.67
Sitka Pioneers Home 23 15 s 25,690.29 1,257.00 54.65
Inmate Health Care-Anchorage 54 34 s 318,669.21 14,751.25 273.17
Inmate Health Care-Bethel 4 2 s 35,004.85 763.50 190.88
Inmate Health Care-Eagle  River 14 8 $ 55,110.93 2,532.50 180.89
Inmate Health Care-Fairi 'anks 10 7 s 15,408.09 786.75 78.68
Inmate Health Care-Juneau 4 3 $ 9,524.18 326.75 81.69
Inmate Health Care-Kenai 10 5 s 28,070.81 920.50 92.05
Inmate Health Care-Ketclnkan 4 1 s 4,920.22 122.00 30.50
Inmate Health Care-MacKenzio Pt 2 1 $ 146.94 4.00 1 2.00
Inmate Health Care-Nome 3 3 $ 18,079.59 317.00 105.67
Inmate Health Care-Palmer 11 6 s 37,474.35 1,301.00 118.27
Inmate Health Care-Seward 10 10 s 31.202.01 1,439.50 I 143.95
Grand Total 238 239 s 910.314 39 40,757.25 171.25

Overtime C o de s are 251 (overtime), 252 (double), 254 (holiday), 260 (swing OT), 261 (grave OT) 
x: P r o j a g ^ N u r s e  OT/Nurse (only) Overtime by Org Unit
P r e p a ^ B y  C. Preecs,  Human Re s ou rc e  Specialist,  Division ot Personnel ^ B



N u rs in g  E m p lo ye e  M o v e m e n t b e tw e e n  D e p a rtm e n ts  a n d  O u t o f th e  E x e c u tiv e  B ra n c h  in  2004

.cnssTi..

Quality Assurance And Utilization Review 
Nurse

Jpepaiimental Totals

Education
EE

Movement
Position
Count Percent

Assistant Chief, Public Heallh Nursing 1 0%
Assistant Nursing Director 1 0%
Chief, Public Health Nursing 1 0%
Licensed Practical Nurse 4 21 19%
Nurse Consultant I 2 11 18%
Nurse Consultant It 5 16 31%
Nurse I 5 10 50%
Nurse II 1 0% 8 36 22%
Nurse II (Psychiatric) 10 37 27%
Nurse III 3 20 15%
Nurse III (Psychiatric) 11 0%
Nurse IV 2 0%
Nurse IV (Psychiatric) 1 6 17%
Nursing Director 1 0%
Public Heallh Nurse I 5 0%
Public Health Nurse II 4 41 10%
Public Health Nurse III 5 46 11%
Public Health Nurse IV 8 0%
Public Health Nurse V 5 0%

o%

Health & Social Services
EE

Movement
Position 
Count. pPercent

47 2 /9 17'.,

Commerce, Comm & ED

fJovement
Position
Count Peicent

’ ’
EE

Military & VA

Movement
Position
Count Percent

0%

0%

0%
0%

0%

Corrections
EE

Movement
Position
Count

■ Ak 
Percent

27

4

35
7

9

1

75%

11%
29%

33%

0%

0%

0°/,
15 85

Job Class Totals
EE

Movement
Position
Count Percent

18%

7 

2
5

8 
12 
12
6

1
1
1

48

12
16

15

73
44

30

12
2
7 

1 
5 

41 

46

8 
5

62 369

0%
0%
0%
15%
17%

31%

53%
16%
27%

20%
01,
0%
14%

0%
0%
10%
11%
0%
0%

0%
17%

Sources J jt t ^ o n n e c t  to 20P Screen. Workpad Job Classification Download, AKPAY 
AH N u r ^ ^ A ip lo y e e  Movement 2004

P reparea^^^P n llan d, Human Resource Specialist. Division ol Personnel ^ ^ H ^ e  1 ol I
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a d n . c o m  _p2!pSi
A n c h o r a g e  D a i l y  N e w s

Nurses say working long hours is dangerous
O VER TIM E: W o rkers  seek  to  lim it n u m b .*- o f double sh ifts .

By TIMO'i HY INKLEBARGER  
Th e  A s s o c i a t e d  P r e s s
(Published: June 27, 2005)

JUNEAU — N u r s e s  in A l as k a  a r e  joi ni ng a m o v e m e n t  in s t a t e s  
a c r o s s  t h e nat ion to limit fo r ce d o v e r t i m e  a t  h o s pi t al s ,  a  p r a c t i c e  
t h e y  c o n t e n d  is d a n g e r o u s  both for t h e m  and thei r p at i e n t s .

N u r s e s  a t  s t a t e - r u n  h e a lt h c a r e  facilities,  s u c h  a s  t h e  Al as ka  
Ps yc hi a tr ic  I n s t i t u t e  in A n c h o r a g e  arid t h e  s t a t e ' s  six Pi one er  
H o m e s  for s e n i o r s ,  a n d  a t  n eal th clinics in rural a r e a s  oft en  
work 1 2 -  or 1 6 - h o u r  s hi f ts  to help fill h o l e s  in r o u n d - t h e - c l o ^ k  
s c h e d u l e s .

C lose  W indow

D i a n n e  O'Connell  of  t h e  A l as k a  N u r s e s  A s s o c i a t i o n  s a id n u r s e s  
s o m e t i m e s  a r e  c a l l e d in two or t h r e e  t i m e s  a w e e k  to work  
d o u b l e  shifts .

T h e y feel  o b l i g a t e d  to fill t h e  e m p t y  s h i f ts  o v e r  f e a r  of  
r etribut ion or t h e  possibility of losing t hei r  nursing l i c en se  for 
a b a n d o n i n g  thei r p a t i e n t s ,  O'Connell  s a i d .

API nur sing d i r e c to r  J a n e  B a r n e s  s a i d  n u r s e s  w ho  l e a v e  their p o s t s  i rr es pons ibl y without alerting  
o t h e r  s t a f f  could b e  r e p o r t e d  to t h e  A l a s k a  Boa rd of Nursing.

"But w e  h a v e n ' t  h ad  n u r s e s  do  t h a t  i r r e sp on s ib ly , "  s h e  s ai d.

B a r n e s  s a i d  it is unlikely t h a t  n u r s e s  would be  r e p o r t e d  or h a v e  their  l i c e n s e s  r e v o k e d  for declining  
a m a n d a t o r y  o v e r t i m e  shift b e c a u s e  of  f a t i gu e .  S h e  s a i d  API t a k e s  t h e  c i r c u m s t a n c e s  o f  e a c h  
s i t u a t i o n  into a c c o u n t  a n d h a s  tried to work with n u r s e s  to a c c o m m o d a t e  their  n e e d s .

N u r s e s  w ho  r e f u s e  m a n d a t o r y  o v e r t i m e  shif ts  wi th ou t go od r e a s c n ,  t h o u g h ,  would b e  s u b j e c t  to 
di sciplinary a ct i o n ,  B a r n e s  s a i d .  S h e  s a i d  a n y  pot ent ial  di sciplinary a ct i on would b e  m a d e  known up 
front b e f o r e  a n u r s e  d e c i d e s  w h e t h e r  to work t h e shift.

O'Connell  s aid t h e  m a n d a t o r y  o v e r t i m e  i s s u e  h a s  b e e n  a p r o b l e m  a t  t h e  Ps ychi atr ic  I n s t it ut e  for  
y e a r s  b e c a u s e  t h e  facility d o e s  not h a v e  e n o u g h  n u r s e s  on s taff.

" i f  s o m e b o d y  cal ls  in s ick,  t h e y  d on ' t  h a v e  a pool of  p e o p l e  to call u p o n , "  s h e  s a i d .

T h e r e  a r e  8 , 6 7 0  l i c e n s e d  n u r s e s  in A l as k a .  According to a 2 0 0 0  n a t i o n w i d e  s u r v e y ,  A l as k a had  
7 8 2 . 9  r e g i s t e r e d  n u r s e s  pe r 1 0 0 , 0 0 0  r e s i d e n t s ,  c l o s e  to the n at ional  a v e r a g e .  But it l a g g e d  in 
l i c e n s e d  pr act ical  n u r s e s .

The  Al as k a S t a t e  E m p l o y e e s  A s s o c i a t i o n ,  which r e p r e s e n t s  a b o u t  9 0  n u r s e s  s t a t e w i d e ,  a nd  the

Nurses at the Alaska Psychiatric 
Institute in Anchorage and other 
state-run health c ar e facilities in 

Alaska are joining a movement to 
limit mandatory overtime at 

hospitals. Nurses often work 12- to 
16-hour shifts to fill holes in 

schedules.  (Photo by AL G R ILLO / 
The Associated Press)

l u t p : / /w w w .a d n .c o m /n e v v s /a la s k a /v -p n n tc r /s to r y /6 6 5 2 4 7 7 p -6 5 3 9 2 3 3 c .h lm l 6/27/2005

http://www.adn.com/nevvs/alaska/v-pnntcr/story/6652477p-6539233c.hlml
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Al a s k a  N u r s e s  A s s o c i a t i o n  a r e  p u s h i n g  A l as k a  l a w m a k e r s  to p a s s  a bill t h a t  would p r e v e n t  h o s pi t al s  
trc n  requiring n u r s e s  to a c c e p t  o v e r t i m e  hou rs  if th e y b e l i e v e  it wo uld j e o p a r d i z e  their  s a f e t y  or  
the s a f e t y  of  t hei r  p a t i e n t s .  Th e  bill, by R e o.  P e g g y  Wilson, R - W r a n g e l l ,  would not apply in 
e m e r g e n c i e s .

N u r s e s  would not be  a l l ow ed  to w or k m o r e  than 12 hour s wi th o ut  a n  e i g h t - h o u r  b r e ak ,  Health c a r e  
facilities t h a t  v io la t e  t h e  law would h a v e  to p a y  n u r s e s  t h r e e  t i m e s  t hei r  r e g u l a r  pa y for t h e  
m a n d a t o r y  o v e r t i m e  h o u rs  w o r k e d .  A s e c o n d  o f f e n s e  within 12 m o n t h s  would r e su l t  in a fine of  
$ 5 0 0 ,  a n d a third violation within a y e a r  would m e a n  a fine o f $ 2 , 5 0 0  to $ 5 , 0 0 0 .

J . W.  Pound,  e u r s e  w ho  h a s  w o r k e d  a t  API for 14 y e a r s ,  s ai d n u r s e s  a t  t h e  hospit al  a r e  a t t a c k e d  
by p a t i e n t s  on a r e g u l a r  b a s i s .  Many o f t h e p a t i e n t s  a d m i t t e d  to t h e  inst itut e a r e  s t r ai gh t  out o f  jail,  
Pound s a id .

"You ha' to b e  on y o ur  g u a r d  all t h e  t i m e , "  he s a i d .  "You h a v e  p e o p l e  w h o  a r e  pr ett y pa ra noid.  A 
lot of  th i a r e  a n g r y  a n d  d e l u s i o n a l . "

Pound,  55,  s aid he w o r k s  t h e r i g h t  shift  w h e n  a t t a c k s  a r e  m o r e  c o m m o n ,

He s a id n u r s e s  a t  API o f t e n  s ign up for s c h e d u l e d  o v e r t i m e  s hi f ts  to g e t  thei r  n a m e s  r e m o v e d  from 
a list o f  m a n d a t o r y  o v e r t i m e  s hi ft s  t h a t  c a n  b e  r equi red if o t h e r  n u r s e s  a r e  >ick or u n a b l e  to work.

He s a i d  s o m e  of t h e o v e r t i m e  s hi f ts  c a n  m a k e  for 1 6 - h o u r  d a y s  a t  t h e  hospit al .

ASEA b u s i r ^ s s  a g e n t  Doug C a r s o n  s a i d  the a s s a u l t s  c a n  b e c o m e  m o r e  of a s a f e t y  i s s u e  for n u r s e s  
a f t er  t h e y ' v e  w o r k e d  d o u b l e  s hifts .

If y o u ’re tired,  you m a k e  y o u i s e l f  m o r e  v u l n e r a b l e , "  he s aid.

API di r ec t or  a n d c h i ef  e x e c u t i v e  off icer  Ron Adler s aid the hospit al  d o e s  not c o m p r o m i s e  its 
w o r k e r s ’ or p a t i e n t s ’ s a f e t y ,

" T h er e  is a n o t e d  i n c o n g r u e n c e  b e t w e e n  t h e  d a t a  a n d  s t a f f  p e r c e p t i o n s , "  Adler s ai d.

Adler s a i d  t h e qualit y i m p r o v e m e n t  p r o g r a m  a t  API mo ni t or s  s t a f f  s a f e t y ,  which h e  s aid is s h o w i n g  
a t r e n d  of  f e w e r  e m p l o y e e  a n d  p a t i e n t  injuries.

He s a i d  m a n d a t o r y  o v e r t i m e  is a " l ight ning- ro d i s s u e "  and th e ho spi t al  is i m p l e m e n t i n g  a nursing
m a n a g e m e n t  s o f t w a r e  p r o g r a m  t ha t  will help identify p e a k t i m e s  of  t h e  y e a r  w h e n  m a n d a t o r y  
o v e r t i m e  shif ts  i n c r e a s e ,

"It really g i v e s  u s  d a t a  a n d  i nf or ma ti on to s t a f f  t h e  hospital  in a m o r e  p r e c i s e  w a y  than w e ’re 
d o i n g, "  he  s aid.  "I think w e  c a n  s t a f f  up with s e a s o n a l ,  p a r t - t i m e  a n d  o n -c al l  e m p l o y e e s . "

He s a i d  the hospit al  w a n t s  to a c c o m m o d a t e  e m p l o y e e s  a nd  g i v e  t h e m  t h e  t i m e  off to s p e n d  with 
thei r families ,

C a r s o n  s aid ASEA fileo a g r i e v a n c e  a g a i n s t  t h e  hospital  e ar lie r this  y e a r ,  a r g u in g t ha t  API c a n n o t  
call n u r s e s  in on t hei r  d a y s  off. He s a i d  t h e  g r i e v a n c e  is p end ing.

Adler de c li ne d lo c o m m e n t  on t h e  g r i e v a n c e ,  di recting q u e s t i o n s  to s t a t e  lal or n e g o t i a t o r  Art 
C h a n c e .  C h a n c e  did not re tur n p h o n e  cal ls  r e q u e s t i n g  an i nt e rvi ew.
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T h e  L e g i s l a t u r e  d o e s  not m e e t  a g a i n  until J a n u a r y ,  but Wilson,  w h o  a l s o  s e r v e s  a s  c h a i r m a n  of t h e  
H o u s e  Health,  E d u ca t i o n a n d  S o c i al  S e r v i c e s  C o m m i t t e e ,  s a i d  s h e  p l a n s  to hold h e a r i n g s  s o m e t i m e  
l a t e r  this  y e a r

Wilson,  who h a s  w o r k e d  a s  a n u r s e  for 32 y e a r s ,  s a i d  s h e  h a s  n e v e r  h ad  to work m a n d a t o r y  
o v e r t i m e  s hi ft s  but  w a n t s  to g i v e  t h o s e  who h a v e  a c h a n c e  to d i s c u s s  t h e  i s s u e  in a public forum.

S h e  s a i d  the  i s s u e  a l s o  is a p r o b l e m  for n u r s e s  a t  s t a t e  c o r r e c t i o n s  facilities.

"I think w h a t  h o s p i t a l s  a r e  g o in g to h a v e  to do  is s t a r t  p ayi ng n u r s e s  m o r e , "  s h e  s a i d ,  noting t h a t  
s t a t e  he al th c a r e  facilities  p a y  n u r s e s  significantly l e s s  t han p r i v a t e  facilities,  which m a k e s  it 
difficult to retain e m p l o y e e s .

Carol  C o o k e ,  a s p o k e s w o m a n  for the A me r i c a n  N u r s e s  A s s o c i a t i o n ,  s a i d  t h e m o v e  to e s t a b l i s h  l aws  
limiting m a n d a t o r y  o v e r t i m e  is playing out in m a n y  s t a t e s  a s  well  a s  in C o n g r e s s .

S h e  s a i d  nine s t a t e s  h a v e  p a s s e d  l a w s  limiting the  p r ac t ic e  a n d  a n o t h e r  23 ha 'e int rodu ce d  
legis lat ion.

A bill by U. S.  Re p.  P e t e  S t a r k ,  D-Callfornia,  a n d  U. S.  Rep.  S t e v e n  L a T o u r e t t e ,  R-Ohio,  would limit 
m a n d a t o r y  o v e r t i m e  to e m e r g e n c y  s i t u a t i o n s  a n d g i v e  the U . S .  D e p a r t m e n t  of  Health and H uma n  
S e r v i c e s  the a u th o ri t y to i s s u e  $ 1 0 , 0 0 0  fines to facilities t h a t  a r e  in violation.  A c o m p a n i o n  bill in 
th e  U . S .  S e n a t e  h a s  b e e n  in t ro du c ed  by S e n .  Ted K e n n e d y ,  D - M a s s .

Adle r a c k n o w l e d g e d  t h e  tr end a n d  s a id API is hoping to m o v e  a w a y  f ro m m a n d a t o r y  o v e r t i m e  with 
its n e w  s c he d u l i n g  s y s t e m  a nd s e a s o n a l  a n d p a r t - t i m e  e m p l o y e e s .
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T he W o rk in g  H ours Of 
H o sp ita l S taff N urses A nd 
P atien t Safety
both errors and near errors are more likely to occur when hospital 
s ta ff nurses work twelve or more hours at a stretch.

by Ann E. Rogers, Wet-Ting Hwang, Linda D. Scott, Linda H. Aiken, and 
David F. Dlnges
ABSTRACT: The u se  of ex tend ed  work sh if ts  a n d  overtim e h a s  e sc a la te d  a s  hosp ita ls  co p e  

with a sh o r ta g e  of reg is tered  n u rse s  (RNs). Little is known, however, a b o u t  th e  p revalence  

of t h e s e  ex te n d e d  work periods a n d  the i r  e f fec ts  on pa t ien t  safety. Logbooks com ple ted  by 

3 9 3  hospita l s ta f f  n u rs e s  revealed th a t  par t ic ipan ts  usually worked longer th a n  sc h e d u le d  

a n d  th a t  approximately 4 0  p e rc e n t  of th e  5 ,317  work sh if ts  they logged e x c e e d e d  twelve 

hours .  The risks of m ak ing  a n  error were significantly in c rea sed  w hen  work sh if ts  were lon­

ger th a n  twelve hours ,  w hen  n u rs e s  worked overtime, or w hen they worked m ore th an  forty 
h o u rs  per week.

S e vfcr a l  t r e n d ?  i n  h o s p i t a l  L S E  and staffing patterns have converged 
to create potentially hazardous conditions for patient safety High patient 
acuity levels, coupled with rapid admission and discharge cycles and a short 

age of nurses, pose serious challenges for the delivery of safe and effective nursing 
care for hospitalized patients.1 While systematic national data on trends in the 
number of hours worked per day by nurses are lacking, anecdotal reports suggest 
that hospital staff nurses are working longer hours with few breaks and often little 
time for recovery bcrween shifts.-1 Scheduled shifts mav be eight, twelve, or even 
sixteen hours 'ong and may not follow the traditional pattern of dav, evening, and 
night shifts. Although twelve hour shifts usually start at 7 p.m and end at 7 a.m., 
some start at 3 a.m. and end at 3 p.m. Nurses working on specialized units such as

Tnr: Rogers (dcrqgcrs@nurs;ngu/icnncdu) is an associate professor in the School o f Nursing and in the Center for 

Sleep and R cspiruw ry Ncurobiology, School o f Mcdicmc, University o f Pennsylvania, in Philadelphia W a l in g  
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Epidem iology and B iostatistics I In ivc rs ity  o f  Pennsylvania School o f  Medicine. U ndo Scon is an associate 

professor in the K ir  Ithof College or \  .irsmy. G rand Valley State University, in Grand Rapids Michigan. Linda 

Aiken is the C la ire  M. Fagm Ixadcrship Professor o j Nursing and a professor o f  sociology a t the U niversity o f 

Pennsylvania D a v id  Dirges is a professor in the D iv is ion  o f Sleep and Chronobiology, Department o f xh ia try . 
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•
surgery, dialysis, and intensive care are often required to be available to work extra 
hours (on call), in addition to working their regularly scheduled shifts. Twenty 
four- hour shifts are becoming more common, particularly in emergency rooms and 
on units where nurses self schedule.

No state or federal regulations restrict the number of hours a nurse may volun- 
tarily work in twenty-four hours or in a seven-day period.1 Even though s ate leg­
islatures in approximately nineteen states have considered bans on mandatory 
overtime for nurses and other health care professionals, bills prohibiting manda­
tory overtime for nurses have passed only in California, Maine. New Jersey, and 
Oregon. No measure, either proposed or enacted, addresses how long nurses may 
work voluntarily.'' The recent Institute of Medicine (IO M ) report, Keeping Patients 
Safe, explicitly recommends that voluntary overtime also be limited.5

The well-documented hazards associated with sleep-deprived resident physi­
cians have influenced changes in house staff rotation policies.6 In contrast, al 
though shift-working nurses have been the focus of numerous studies, it is not 
known if the long hours they work have an adverse effect on patient safety in hos­
pitals. ; The purpose of this paper is to examine the work patterns of hospital staff 
nurses and to determine if there is a relationship between hours worked and the 
frequency of errors.

S tud y  D ata And M e th o d s
■  Sample. A cover letter explaining the study and eligibility criteria was mailed 

ro a random nationwide sample of 4,320 members of the American Nurses Associa- 
tion (ANA) during the winter of 2002; 1 725 nurses expressed interest by returning 
their completed demographic questionnaire to the Survey Research Institute at 
Temple University in Philadelphia. Two logbooks covering a two-week period each, 
instructions for completing the logbooks, and postage-paid envelopes were mailed 
to 891 c'igible subjects (unit-based hospital staff nurses working full time). Three 
hundred sixty two subjects returned both logbooks, and thirty-one completed only 
one of the two logbooks, for a return rate of approximately 40 percent. The Institu 
tional Review' Board at the University of Pennsylvania approved this study, and sub 
jects w'ere paid $140 for their participation.

■  Subjects. The sample of 393 registered nurses (RNs) was predominantly fe­
male (92 percent), Caucasian (79 percent), middle-aged (mean age 44 8 ±8.8 years, 
range 22- 66), and experienced (mean 17.2 ±10.0 years). Only 26 3 percent of the par 
ticipants reported less than ten years’ experience, while 41.9 percent reported 
twenty or more years. All participants worked full time (at least thirty'-six hours per 
week) as hospital staff nurses. I lalf reported working in hospitals with more than 
300 beds; only 11 percent leported working in a hospital w ith less than 10(3 beds. The 
majority of participants were employed at hospitals located in urban (56 percent) or 
suburban (19 percent) areas. The remaining participants worked in hospitals lo 
cated in small towns (18 percent) or rural areas (7 percent). The characteristics of

H r .A J . T H  A F F A I R S  * Vo lum e 2 V S um  h e r 4 201
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n urses in th e  stu d y  sam ple d id  not d iffer  sig n ifican d y  from th ose o f n urses in the 
2000 N ational Sam ple S u rvey  o f R egistered  N urses (N SSR N ) in term s of sex, age, 
m arital s ta tu s, and w o rk  environm ent (h o sp ita l size, urb am ru ral locatio n , and type 
o f h ospital u n it).8 O ur sam ple has slig h d y  m ore n u rses w h o  id en tified  th eir eth n icity  
as .Asian (10.7 p ercen t) than am ong p a rtic ip a n ts  in the N SSR N  (3.8 percen t).
■  Instruments. Spiral-b oun d lo gb o o k s w ere  used to  co llect inform ation about 

hours w o rk e d  (b o th  sch edu led  and a ctu a l hours), tim e o f day w o rk ed , overtim e, 
d ays off, an d  sleep/w ak e pattern ?. S u b jects  co m p leted  seven teen  to  fo rty  item s per 
day; all fo rty  q u estio n s w ere  com p leted  o n ly  on days the n urses w ork ed . Q uestion s 
regarding e rro rs and n ear errors w ere inclu ded, and sp ace  w a s p ro v id e d  for nurses 
to  d escrib e  any errors or near errors th at m igh t have o ccu rred  d u rin g  th eir w ork  p e ­
riods. On d ays off, n urses w ere  ask ed  to  com p lete  the first seven teen  question s 
a b o u t th eir sleep /w ak e p attern s, m ood, and caffein e intake. A ll item s in the logbook 
and the logbook form at itse lf w ere  p ilo t-te ste d  before th is stu d y  began,

L o g b o o k s (b o th  p ap er and e le ctro n ic) have b een  u..ed to  c o lle c t  d a ta  d u rin g  
fie ld  s tu d ie s  o f  p ilo ts ’ c o c k p it a le rtn e ss  fo r m ore th an  ten  years, and from  vario u s 
o th e r  g ro u p s o f su b je c ts  in clu d in g  a ir  tra ffic  co n tro llers , flig h t c o n tro lle rs  du rin g  
sp a ce  sh u ttle  m issio n s, and em erg en cy room  p h y sic ia n s.9 D ata reco rd ed  abo ut 
s le ep  p a tte rn s  in th ese  logb oo ks co m p are  w e ll  w ith  d a ta  re co rd e d  u sin g  o b je ctiv e  
m easu res su ch  as w r is t  a ctig ra p h y  or a m b u la to ry  p o ly so m n o g ra p h y !1’

A lth o u gh  lo gb o o k s are not often  u sed  to  c o lle c t  in fo rm ation  a b o u t m edical er 
rors, th ere  is som e evid en ce th at daily, an o n ym ou s, e n d -o f-sh ift  re p o rtin g  o f erro rs 
in a logb oo k  is a valid  ap p ro ach  to a sc e rta in in g  the n atu re  and p re v ale n ce  of n u rs­
ing errors. D uring a on e-m on th  stu d y  p e rio d  ol m ed ica tio n  erro rs a t a large m ili­
tary  h o sp ita l, n u rses co m p leted  form al in c id e n t re p o rts  on on ly  6 p e rce n t ol the 
m ed icatio n  e rro rs  and 15 p e rce n t o f th e n ea r erro rs th at th ey  re p o rte d  u sin g  daily, 
anon ym ou s c o u p o n s! 1 A n o th er stu d y  fou n d  th at re sid en t p h ysician s a lso  w ere 
m ore lik e ly  to  report p o ten tia l in ju ries to  p a tie n ts  u sin g  a co n fid en tia l e-m a.l sy s ­
tem  w ith  d a ily  p ro m p ts about re p o rtin g  th an  th ey  w e re  to co m p lete  tra d itio n a l 
in cid en t r e p o r ts ! 2
■  Analysis. Data from dem ographic q u estio n n aires and logbooks w ere sum m a 

n z e d  using d e scrip tiv e  sta tistics  and freq u en cy  tab les The du ratio n  of sch eduled  
and a ctu a l w o rk  hours per shift w as ca lc u la te d  and aggregated  p e r nurse and per 
w eek . C u tp o in rs for c lassifyin g  shift d u ratio n s w e re  ch osen  as 8.5 hours and 12.5 
hours b ecau se  “eight-hour" and “tw elv e-h o u r"  sh ifts arc usually  sch ed u led  to a llo w  
for a h.ilf hour h an dover perio d  at the end o f  th e shift. A w o rk  shifr w a s  classified  as 
an overtim e sh ift if the actu al w o rk  hours w ere  longer than th e sch eduled  hours or if 
the n urse rep o rted  that the sh ift w a s  “sch ed u led  overtim e.”

A b in ary  resp o n se  for m akin g an e rro r d u rin g  a w o rk e d  sh ift w a s  used as the 
p rim a ry  o u tco m e  in an alyses. W h en  a n u rse  cau gh t h im /h erself befo re m akin g an 
erro r d u rin g  a sh ift, a b in ary  n ear erro r v aria b le  w a s  rep o rte d  a i . i  tre ated  as the 
se co n d a ry  ou tco m e. E rrors and n ear e rro rs  w e re  co d ifie d  in to  c a te g o rie s  by stu d y
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in vestigato rs, b ased  on the d e sc r ip tio n s  p ro v id e d  in lo g b o o k s (fo r e x a m p le , m e d i­
catio n  ad m in istratio n , p ro ced u ral, tran scrip tio n ). The u n iv a ria te  a s s o c ia - ns b e ­
tw e en  th e r isk  o f m ak in g  an e rro r or a n ear error and ( 1) th e a ctu a l d u ratio n  of the 
sh ift, an d  (2 ) overtim e w ere  e stim a te d  se p a ra te ly  u sin g  lo g istic  re g re ssio n  m odels. 
The e ffe c t o f o v ertim e w a s a lso  exam in ed  by stra tify in g  sh ifts  by th eir  e x p e c te d  
d u ratio n . S in ce m u ltip le  w o rk  sh ifts  from  th e s. .me n u rse c o n tr ib u te d  to th is  a n a l­
ysis, p ro ced u re s b ased  on G en e ra liz ed  E stim atin g  E c ca tio n  (G E E ) w ere  used to  
d eterm in e  the od d s ratio  (O R) w h ile  a cco u n tin g  fo th e  n o n in d ep en d en ce  b e ­
tw e e n  rep eated  m ea su re m en ts.11 S ig n ifican ce  te sts  w ere  tw o -s id e d  w ith  alpha =  
.05. M u ltivariate  an alyses a lso  w ere  co n d u cte d  to  e v a lu ate  th e a d ju ste d  a sso c ia ­
tio n s b etw e e n  e rro rs (or n ear erro rs), w o rk  hours, and o vertim e, w h ile  co n tro llin g  
for o th er v aria b les in clu d in g  age, h o sp ita l size, and ty p e  o f h o sp ita l unit. Fo r the 
w ee k -le v e l d ata , lo g istic  reg ressio n  m odels w ere  p erfo rm ed  to a sse ss  if w o rk in g  
m ore than forty  h ours o r fifty  h ou rs w o u ld  in crease  th e p ro b a b ility  o f m akin g one 
or m ore errors (or n ear errors) in a w eek

Study Results
D ata co lle c te d  on 5,317 w o rk  sh ifts  revealed  th at h o sp ita l s ta ff  n u rse s  w ork ed  

lon ger th an  sch ed u led  daily, and g en erally  w o rk ed  m ore th an  fo rty  hours p er 
w eek  H alf o f th e sh ifts  w o rk e d  e x ce e d ed  ten  and a hall’ hours. A lth o u gh  31 per 
ce n t o f th e sch ed u led  sh ifts  w ere  sch ed u led  for d u ratio n s g re a te r  th an  or eq u al to  
12 5 hours, th ere  w ere  2,057 sh ifts  (3 9  p e rce n t) w h ere  n u rses w o rk e d  a t least 12 5 
co n se cu tiv e  hours (E x h ib it 1) F o u rteen  p ercen t o f the re sp o n d e n ts  rep orted  
w o rk in g  s ix te e n  or m ore co n secu tiv e  h ou rs at least on ce d u rin g  th e fo u r-w e ek  pe-

E X H IB IT  1
D e s c r ip t io n  Of W o fk  P a tte rn s  O f F u ll-T im e  H o s p ita l ' " t a f f  N u rs e s , 2 0 0 2

Variab le Num ber of sh ifts Percen t

Number o' shifts 5.317 100 0

Scheduled shifts*
Up to 8.5 hours 2.452 46.6
8 5-12.5 hours 1.183 22 5
12.5 or mo e hours 1.623 30 9

Actual snifts0
Up to 8.5 hours 771 14.5
8.5-12 5 hours 2,484 46.8
12.5 or more hours 2.057 38 7

Number of overtime shifts 4.292 81.4
Number of mandatory overtime shifts 360 6.8

SOURCE* Authors analysis of survey results
•Scheduled shift nours *ere missing hum 59 shift* ean it-ngih (hours): 30 3 istanda'C u «tion. *2 3). range 1.0-22 S 
hours.
Actual worn hours *e»e missing from £ srvfr Mean length fhours). 10.8 (SO. *2.5.: range: 1.2-23 7 hours



D a t a  W a t c h

m   ---------------------------------------------------------------------------------------------------------
riod. T he lon gest sh ift w o rk e d  w a s tw e n ty -th re e  hours, fo rty  m in u tes.

N u rses rep o rte d  leav in g  w o rk  at the en d  o f th eir  sch e d u le d  sh ift less  th an  20 
p e rce n t o f th e tim e d u rin g  th e stu d y  perio d. A lth o u gh  o v ertim e w a s  rep o rte d  at 
th e en d  of a ll ty p e s  o f sh ifts, th e p ro p o rtio n  o f sh ifts  in volvin g  o v ertim e w a s  sign if ­
ican tly  higher (p = 0001) w hen  e ig h t-h o u r sh ifts  (85  p e rce n t) w e re  co m p ared  to  
sh ifts  sch ed u led  for eight tc  tw e lv e  hours (7 9  p e rcen t) an d  tw e lv e  h ou rs or lon ger 
(78 p ercen t). O verall, ou r p a rtic ip a n ts  w o rk e d , on average, fifty -fiv e  m in u tes lo n ­
ger than sch ed u led  each  day, and all p a rtic ip a n ts  w o rk e d  b eyo n d  th eir sch ed u led  
w ork  sh ift (overtim e,, at le a st on ce d u rin g  th e tw e n ty -e ig h t-d a y  d a ta -g a th e rin g  
period. A lm o st tw o -th ir d s  o f the n u rses w o rk e d  o v ertim e ten or m ore tim es d u r 
m g th a t p erio d , and a th ird  rep o rted  w o rk in g  overtim e each  day th ey  w o rk e d  d u r ­
ing th at perio d. T h ere  w e re  3 (0  sh ifts  w h ere  n u rses rep o rted  b ein g  m an d ated  to  
w o rk  overtim e and an o th er M 3 sh ifts  w h e re  th ey  d e scrib e d  b ein g  “co erced "  to  
w o rk  v o lu n tary  overtim e. E ven Lhough n u rses w o rk e d  a p p ro x im a te ly  fo u r days 
per w ee k , averagin g  40.2 (±12 9) hours p e r w eek  (range 8 -9 7 2  hours p e r  w eek), 
o n e -q u a rte r  w o rk e d  m ore th ar fifty  h ours p e r  w e e k  for t w o  or m ore w e e k s  o f  the 
fo u r-w eek  perio d

T h ere w ere  199 erro rs an d  213 near e rro rs rep o rted  d u rin g  th e d a ta  g ath erin g  
period. M ore than h alf o f th e errors (58  p e rce n t) and  n ear e rro rs (56 p ercen t) in ­
volved m ed icatio n  ad m in istrai ion. O ther erro rs in clu d ed  p ro c ed u ra l e rro rs (18 
p ercen t), ch artin g  erro rs (12 p ercen r), and tran scrip tio n  e rro rs (7 p ercen t). Ap

• p ro x im atcly  6 p e rce n t o f the erro rs and 29 p e rce n t o f th e n ear erro rs rep o rted
lack ed  su fficien t in fo rm ation  for cate g o riz a tio n . T h irty  p e rce n t o f the n u rses re 
p o rted  m akin g at lea st one error, and 32 p e rce n t re p o rte d  at lea st on e n ear error. 
One n u rse rep o rted  e ig h t erro rs, w h ile  a n o th er n u rse rep o rted  nine n ear errors.

O ur an aly sis  sh o w e d  th a t  w o rk  d u ra tio n , o v ertim e, an d  n u m b er o f h ours 
w o rk e d  per w ee k  had sig n ifican t e ffe cts  on e rro rs The lik e lih o o d  o f m ak in g  an er 
ror in crea se d  w ith  lon ger w o rk  h ours and w a s th ree rim es h igh er w h en  n u rses 
w o rk e d  sh ifts lastin g  o f 12.5 h ours or m ore (o dds ra tio  =  3 29. p = .001) (E x h ib it 2) 
W o rk in g  overtim e in creased  the o d d s o f m ak in g  at least one error, re g ard less of 
how  lon g the shift w a s  o rig in ally  sch ed u led  (O R -  2.0o p = 0 0 0 5). O ur d ata  also

EXHIBIT 2
A s s o c ia t io n  O f E rro rs  Or N ea r E rro rs  W ith  N u rs e s ' W o rk  D u ra t io n ,  2 0 0 2

Shifts with one or more errors ShllS with one or more near errorsWork Number --------------------------------------- ------------------------- ----- ---------
duration (hours) of shifts Number Percent OR (p value) Number Percent OR (p value)
Up to 6.5 771 12 1.6 1.00 20 2.6 1.00
8.5-12.5 2.484 77 3.1 1.35(06* 94 3 8 1.44(18*
12.5 or more 2.057 103 5.0 3.23 (.001) 97 4 " 1.80 (.04)
Total 5.312 192 3.5 211 4.0

SOURCE: Auinors analysis ot survey insults,
NOTES: Five shifts w'tfi (oui errors rarmot De classitieo Decause of missing work durations. OR odds ratio.
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su g g e st th at th ere  is  a tre n d  for in creasin g  risk s w h en  n u rses w o rk  overtim e a fter  
lo n ger sh ifts  (O R  =  1.34 ,1 .53 , and 3.26 for sch ed u led  e ig h t-h o u r, c ig h t-to -tw e lv e - 
hour, and  tw e lv e -h o u r  sh ifts, re sp e ctiv e ly ), w ith  th e risk s  b ein g  sig n ific a n tly  e le ­
v ated  for o v ertim e fo llo w in g  a tw e lv e -h o u r  sh ift (p = .0 0 5 ) (E x h ib it  3). A lthough  
th e  e ffe c ts  o f w o rk in g  p ro lo  ig e d  sh ifts  w ere  c learly  a sso c ia te d  w ith  errors, th ere  
w a s  no in te ra ctio n  b e tw e e n  sch e d u le d  sh ift d u ra tio n  an d o v ertim e (p =  .17). 
Finally, w o rk in g  m ore chan fo rty  h ours p e r w e e k  and m ore than fifty  hours p e r 
w e e k  sig n ific a n tly  in c rea se d  th e  risk  o f m akin g an e rro r (E x h ib it  4 ) . R esu lts  w e re  
so m e w h a t s im ila r  for n ear e rro rs  (E x h ib its  2 -4 ) .

N u rse and em p lo ym en t c h a ra c te r is tic s  w ere  a L o  ex a m in e d  as p o ten tia l co n - 
fo u n d ers in th e  m u ltiv aria te  m odels. O ur re su lts  su g g e st th a t th e re la tio n sh ip s o f 
e rro rs  o r n e ° r  e rro rs  and w o rk  h ou rs and o vertim e w e re  n ot a ffec ted  by age, h o sp i­
ta l s iz e , or ty p e  o f  h o sp ita l u n it

Discussion
T h is s tu d y  re p re se n ts  one o f the first n atio n w id e  e ffo rts  to  q u a n tify  h o sp ita l 

s ta ff  n u rse  w o rk  hou rs an d w o rk  p a tte rn s, and to  d e te rm in e  w h e th e r  ex te n d ed  
raff nurse w o rk  h ours c o n tr ib u te  to  e rro rs and n ear erro rs. O ur fin d in gs con firm  
h at the w o rk  sch e d u le s  o f h o sp ita l s ta ff  n u rses are u n p re d ic ta b ly  prolon ged. A ll 

n u rses re p o rte d  w o rk in g  lon ger than sch e d u le d  a t lea st o n ce, and th e  m ajority  re 
p o rte d  w o rk in g  lon ger than sch ed u led  ten  tim es or m o re in a tw e n ty -e ig h t-d a y  
p erio d , as w e ll  as w o rk i. g  m ore th an  forty  hours p e r  w e e k  A lm o st on e six th  o f 
th e sam p le  re p o rte d  w o rk in g  s ix te e n  o m ore co n se cu tiv e  h o u rs at le a st on ce du r 
ing th e p e rio d , w h ich  su g g e sts  th at d o u b le  sh ifts  (oi lon ger) a rc  not co n fin ed  to  
rare em erg en cies. M ean  d a ily  o v ertim e d u ratio n s w ere  s lig h tly  higher than th ose

E X H IB IT  3
A s s o c ia t io n  O f E rro rs  O r N e a r E rro rs  W ith  N u rs e s ' S c h e d u le d  W o rk  D u ra t io n  A n d  
O v e r t im e , 2 0 0 2

Scheduled work 
duration (hours)

Number 
of shifts

Shifts with ono or more errors Shifts with one or more near errors
Number vcent OR (p va.ua) Number Porcont OR (p value)

Uoto 8.5
No OT 377 8 2.1 1.00 15 4.0 1 00
OT 2,075 65 3.1 1.34(42, 76 3.7 0.90 (.74)

8.5-12.5
NoOT 246 6 2.4 1.00 "i L2 1.00OT 937 36 3.8 1.531.36) 42 4.5 2 32 (.08)

12.5 or mom
No or 360 6 1.7 1.00 8 2.2 1.0J
OT 1.263 70 5.5 3.26 1.005) 67 5.3 2.34,03)

total 5 258 191 3.6 211 4.0
SOURCE: Authors analysis of survey results
NOTES: Fifty-nine shifts with five errors an a twio near errors cannot be : . '-re oecausc of miss-rig scheduled wo if durations
OR is ixias ratio. OT is overtime
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E X H IB IT  4
A s s o c ia t io n  O f E rro rs  O r N e a r E rro rs  W itt)  T he  N u m b e r O f H o u rs  W o rk e d  P e r W e e k  By 
N u rs e s , 2 0 0 2

Hour* worked
Number 
of weeks

Weeks with one or more errora Weeks with one or more ne >r errors

Number Percent OR (p value) Number Percent OR (p value)

More then 40
No 743 64 8.6 1.00 75 i.0.1 LOO
Ves 681 101 14.8 196 (<.0001) 92 13.5 1.42 (.03)
Total 1.424 165 11.6 167 U .7

More than 50
No 1.110 112 10.1 1.00 120 10.8 1.00
Ves 314 53 16.9 1.92 (.0001) 47 15.0 1.46 (.03)
Total 1.424 165 11.6 167 11.7

SOURCE: Author®' analysis of survey results. 
NOTE: OR is odds ratio

rep o rted  in tw o  sm all o b serv atio n a l s tu d ie s  (fifty  five m in u tes, co m p ared  w ith  
fo r ty 'tw o  and fo rty-fiv e  m in u tes, re sp e ctiv e ly ).1"1

A lthough  th e o ccu rren ce o f  e rro rs d id  not in crease  s ig n ific a n tly  u n til sh ift d u ­
ratio n s e x ce e d ed  12.5 hours p e r day, r isk s  b egan  to in crease  w h en  sh ift d u ratio n s 
e x ce e d e d  8.5 hours. Sin ce e rro rs are re 'a tiv e ly  rare, it is p o s s ib le  th at th is stu d y  
lack e d  su ffic ie n t p o w e r to d e te c t th e e ffe c ts  o f w ork  h ours or o v ertim e on errors 
w hen  n u rses w ere  sch ed u led  to  w o rk  sh o rte r  sh ifts  ( le ss  th an  12.5 hours). C er 
ta in ly  th e tren d  to w a rd  in creasin g  errors w ith  lon ger w o rk  d u ra tio n s is  c o n siste m  
w ith  o th e r s tu d ie s  th at have d e m o n stra ted  th a t e x ten d ed  w o rk  p e rio d s are a sso c i­
ated  w ith  in creased  a cc id en ts  an d  n eu ro p sych o lo gica l d e fic its  am ong n u rses and 
have c o n tr ib u te d  to  a t le a st tw o  h o sp ita lw id e  e p id e m ics  o f  S ta p h y lo co ccu s 
au ro u s.15 In vestigatio n s of th ese  ep id em ics sh o w e d  th at n u rses, w h o w e re  fatigu ed  
and stre sse d  by high p atien t ca se lo a d s  and u n d erstaffin g, m ade freq u en t m istak es 
and p ro ced u ral errors. D espite chc lack  o f inform ation  ab o u t a cc id en t ra tes involv 
ing n u rses, p rob ed  p erform an ce te s ts  reveal th a t nurse i w o rk in g  tw e lv e  hour sim 
u latcd  sh ifts  m ake m ore freq u en t errors on g ram m atical reaso n in g  ta sk s and med 
ical record  re v ie w in g .16

The re are a lread y  h in ts th at the fatig u e a sso cia te d  w ith  w o rk in g  tw e lv e -h o u r 
sh ifts  is c o n trib u tin g  to ab sen tee ism  and jo b  d issa tisfa c tio n  am ong RN s. Fatigue 
re lated  to len gth  of sh ift or the p o ten tia l o f o vertim e at end o f sh ift, or both , w as 
d en tificd  as th e ca u se  of a p p ro x im ately  12 p ercen t ot th e a b se n c e s  rep o rted  by a 

random  sam p le  o f C an adian  h o sp ita l s ta ff  n u rses. Not o n ly  d id  RN s re p o rt an u n ­
usually high n um ber of sick  days year (7 4  days, com p ared  w ith  3.2 for o th e r w ork  
ers), bu t a lso  n u rses w o rk in g  tw e lv e  hour sh ifts  rep orted  sig n ific an tly  higher a b ­
sen teeism  ra tes th an  n urses w o rk in g  tra d itio n a l eigh t hou r sh ifts. N urses w ho 
w o rk ed  tw e lv e -h o u r sh ifts  a lso  e x p re sse d  lo w er levels o f jo b  sa tisfa ctio n  than 
n u rses w o rk in g  eig h t hour s h ifts .17

Inasm uch as th e  probability ' o f m akin g an erro r b ecau se  o f  Jong w o rk  hours or
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“The long and unpredictable hours documented here suggest a link 
between poor working conditions and threats to patient safety

o vertim e w a s  n ot a lte re d  sig n ific an tly  by th e age or e x p e rie n c e  o f the n u rses, or by 
the ty p e  o f u nit o r  h o sp ita l s iz e , o th er fa cto rs m ay be im p o rta n t. M ore sp e cifica lly , 
p h y sio lo g ica l fa c to rs  su ch  as fa tig u e, sy stem  variables su ch  as in c rea se d  w o rk  in- 
ten sity, or a co m b in atio n  o f fa tig u e  and in creased  w o rk  in te n sity  m ay co n trib u te  
to  th e e rro rs and n ear erro rs w e  o b served . It is a lso  p o ssib le  th a t h eavy w o rk lo a d s 
th em selves m ay in crease  the r isk  o f m ak in g  an error.

T he use of m an d a to ry  o vertim e to  co v er sta ffin g  v ac an cie s is  a co n tro v e rsia l and 
p o ten tia lly  d an g ero u s p ra c tic e .1" M ore th an  o n e -q u a rte r  o f n u rse p a rtic ip a n ts  
(28.7 p e rce n t) rep o rted  w o rk in g  m an d ato ry  o v ertim e at lea st on ce d u rin g  the 
d a ta -g a th e rin g  p erio d , a p e rce n tag e  th at is quire sim ila r to  th a t rep o rted  in tw o  
su rv e y s of m ore th an  47,000 n u rses and in a “Q uick Poll" p o ste d  on th e A m erican  
A sso ciatio n  o l C ritica l C a 'e  N u rses W eb  s ite .1’

Mandator}' overtime is g e n e ra lly  d efin ed  as n u rse s’ b ein g  to ld  th at th ey  cou ld  be 
fired , be su b je c te d  to  d isc ip lin a ry  p ro ceed in g s, o r  lose th e ir  n ursin g  lic e n se  if th ey  
refused  to  sta y  b eyo n d  th eir reg u larly  sch ed u led  sh ift or com e in to  w o rk  on th eir 
day o ff.-0 A lth o u gh  not a c tu a lly  th re 'e n c d  w ith  jo b  lo ss o r  d isc ip lin a ry  p roceed  
ings, m any n u rses a lso  re p o rt feelin g  th at th ere  w ill  be re p e rcu ssio n s if th ey  refuse 
to  w o rk  e x tra  h o u rs or th at o v eru m e “ is v o lu n ta ry  b u t feels  lik e  it is re q u ire d ."’1 
P erh aps th at is  w h y  a p p ro x im a te ly  60 p e rce n t o f the p a rtic ip a n ts  in the A m erican  
N u rses A sso ciatio n  S taffin g  S u rvey (N  =  4 ,2 5 8 j  rep o rted  b ein g  “fo rced  to  work- 
v o lu n tary  o v e rtim e ."22

O ur d a ta  are  d eriv ed  from  th e se lf-re p o rts  o f a re la tive ly  sm all n u m ber o f h ospi 
tal s ta ff  n u rses and m ay n ot be re p re se n ta tiv e  o f th e w o rk  sch e d u le s  an d  clin ica l 
p ra c tic e s  o f o th e r L’.S. h o sp ita l n u rses H ow ever, th e d em o g ra p h ic  c h a ra c te r is tic s  
o f ou r nurse sa m p le  an d  o u r fin d in gs a b o u t hours w o rk e d  a re  c o n siste n t w ith  d ata  
rep o rted  by h o sp ita l s ta ff n u rses in the N SSR N , a p ro b a b ility -b a se d  sam p le  21 In 
ad d itio n , the p e rc e n ta g e  o f sta ff n urses w h o  id en tifie d  tw e lv e -h o u r  sh ifts  as th eir 
usual sh ift p a tte rn  (6 0  6 p e rce n t) is q u ite  sim ilar to M arlen e K ram er and C lau dia 
S ch m a len b crg ’s  re p o rt th at a lm o st tw o -th ird s  o f the 279 s ta ff  n u rses th ey  in ter 
v ie w e d  w o rk e d  tw e lv e  hour sh ifts .24

A lthough  ou r re sp o n se  rate  w a s lo w er than th at u su ally  re p o rte d  for s u m . - I 
nurses, th is s tu d y  req u ired  m ore effort chan the u sual su rv ey, su b je c ts  w e re  ask ed  
to respon d to b e tw e e n  sev en teen  and fo rty  item s e v e ry  d a y  for tw e n ty  eight 
days 25 G iven th e su b je c t burden , it is  p o ssib le  th a t resp o n d e rs w e re  m ore in vested  
than n on resp o n d ers w e re  in d ocu m en tin g  a re la tio n sh ip  b e tw e e n  the h ours th ey 
w o rk e d  and e ffe c ts  on p a tie n t safety. H ow ever, the am o u n ts o f o vertim e rep o rted  
varied , w ith  so m e n u rses in d icatin g  m inim al o v ertim e and o th e rs  re p o rtin g  ex 
trem ely  long sh ift d u ra tio n s or w o rk in g  m ore than fifty  h ou rs p e r  w e e k , or both
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P erh ap s m ore im p o rta n t, th e m ajor un it o f an alysis for th is  s tu d y  w a s  th e a ctu a l 
w o rk  sh ift (N  =  5 ,3 i7 ) ra th er than the n u rse (N =  393).

The d efin itio n  o f error w a s  not sp e c ifie d  in the su rv ey  in stru m e n t. N everth eless, 
a ll in c id e n ts  d e sc r ib e d  bv p a rtic ip a n ts  w e re  ob viu u s d e v ia tio n s from  cu rre n t stan - 
d a rd s o f p ra ctice . R ep o rted  m ed icatio n  e rro rs c learly  fell in to  the ca te g o rie s  fam il- 
iar to  all n u rses: w ro n g  p a tien t, w ro n g  m ed icatio n , w ro n g  d o se, w ro n g  rou te 
(such  as in trav en o u s, oral), w ro n g  tim e, an d  erro rs o f o m issio n . ’6 N urses w ere  
a sk e d  w h e th er th ey  m ade an error, n ot to  a sse ss  w h e th er it  led  to  harm .

By not co iit-ctin g  d a ta  th a t co u ld  id en tify  w h ere p a r tic ip a n ts  w o rk e d , w c re 
d u ce d  th e fe ars  u su a lly  a sso c ia te d  w ith  rep o rrin g  errors. S tu d ie s  h ave sh o w n  th at 
n u rses ty p ic a lly  u n d erre p o rt e rro rs b e ca i e th ey  fear re p e rcu ssio n s, in clu d in g  
d isc ip lin a ry  actio n  b y  em p lo yers and re g u lato ry  agen cies. A s a re su lt, only th ose 
e rro rs co n sid e red  p o te n tia lly  life -th rea te n in g , or a p p ro x im a te ly  5 p e rce n t o f s ig ­
n ifican t errors, are u su a lly  re p o rte d .27 E rrors th at are co n sid e red  “ m inor" or are in • 
te rc e p te d  b efo re  reach in g  th e p a tie n t are a lm o st n ev er re p o rte d .28 In fact, n ear e r ­
ro rs a re  n o w  c o n sid e re d  n o n re p o rta b le  e v e n ts  by th e  J o in t  C o m m issio n  on 
A ccre d ita tio n  o f H ealth care  O rg an izatio n s (JC A IIO ).2''

T he e rro rs n u rses rep o rted  in th is stu d y  o ccu rred  in the c o n te x t  o f w ell-d o cu  
m cn tcd  d e fic ie n c ie s  in n u rses’ p ra ctice  co n d itio n s in U.S. h o sp ita ls , d efic ie n c ie s 
th at n u rses have been re p o rtin g  for w e ll over a d e c a d e .’1’ T h e lon g and u n p re d ic t­
ab le  hours d o cu m e n ted  here su g g est a link b etw e e n  p o o r w o rk in g  co n d itio n s and 
th rea ts  to  p a tie n t safety. As a d v o ca ted  b y th e IOM rep o rt on m ed ical errors, safer 
p a tien t care is m ore likely to  re su lt from  ch an g es in the en v iro n m en t in w hich 
health  care  is p ro v id e d  th an  from  b lam in g h ealth  ca re  p ro fe ssio n als, w h o  m ay be 
p ro v id in g  the b e st c a re  p o ssib le  un der p o o r c irc u m s ta n c e s .”

H osp ital s ta f f  n u rse s’ long h ours m ay have ad verse e ffe c ts  on p a tie n t care; w e 
found th a t b oth  e rro rs and n ear erro rs arc m ore lik ely  to  o cc u r w hen h o sp ita l s ta ff 
n u rses w o rk  tw e lv e  o r  m ore h ours B ecau se  m ore than th ree  fo u rth s o f  the sh ifts 
sch ed u led  for tw e lv e  h ours e x c e e d e d  th at tim e fram e, ro u tin e  use o f tw e lv e  hour 
sh ifts  sh ould  be cu rta ile d , and o v e rtim e — e sp e c ia lly  th at a sso c ia te d  w ith  tw e lv e  
hour s h ift s — sh ou ld  be e lim in ated . A d d itio n al research  w ith  larg er sam ples, in 
e lu sion  of o th er v aria b le s such  as w o rk lo a d  an d  p a tien t acu ity, and m ore p recise  
m easu rem en ts o f erro r is su g gested .
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Cites New Study that Shows Link between Patient Safety and N urses' 
Work Hours

Washington, DC - The A m erican N urses A ssociation (A N A ) praised a 
new  study released yesterday that show s a  strong link betw een m edical 
errors and the long w ork hours o f  nurses and called  on C ongress to take 
action on  >he Safe N ursing and Patient C are A ct (H .R. 745, S. 373), 
which w nuld strictly limit the use o f  m andatory overtim e for nurses.

The. study, published in the July/A ugust issue o f  Health Affairs, found 
that the risk o f  m aking an error greatl\ -increased w hen nurses had to 
work shirts that were longer than 12 hours, when they worked 
significant overtim e or when they w orked m ore than 40 hours per week. 
It reinforced findings o f  the 3003 Institute o f  M edicine Report.
"K eeping Patients Safe: T ransform ing the W ork Environm ent o f  
N urses," which said that nurses' n n g  w orking hours pose a serious 
threat to patient safety.

"This study is m ore evidence that patient safety  is closely  linked to 
nurses' w orking conditions," said ANA President Barbara B lakeney,
M S. A PR N ,B C , AN P. "The grow ing trend o f  m andatory overtim e for 
nurses is one o f  the greatest threats to patients' and nurses' safety. We 
call on C ongress to protect the public by taking action to lim it 
m andatory overtim e for nurses. Doing so will help protect patients from 
preventable errors and retain nurses in the w orkforce."

To date. 10 states have taken action to lim it m andatory  overtim e for 
nurses, and sim ilar m easures have been proposed  in 20 o ther states.

The study, "The W orking Hours o f  Hospital S ta ff  N urses and Patient 
Safety, by Ann Rogers, PhD, RN. and co lleagues at the U niversity o f
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