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Sec. 6 . C larif ies  that O C S  does  no t have  to get p r io r  p e rm iss io n  from  the  court to start a
C IN A  investigation  o r  file a pe ti t ion  for custody.

Sec. 10. A pp lies  s id eb o a rd s  to the  open ing  o f  C IN A  cour t  p ro ceed in g s  to g ive gu ide lines
to the court as to  w h en  the p ro c eed in g  m ust be c losed  to  the pub lic ,  w h e n  ev idence  is m ad e  in 
cam era ,  and w h e n  a p e r s o n ’s p re sen ce  m u s t  be limited.

Section  10 also sets res tr ic tions  on  p e rso n s  a ttend ing  hearings ,  w h ich  the court  will sp ec ify  to 
a ttendants  at the b eg in n in g  o f  the hearing .

Sec. 29. T h is  a l low s for an expert  w itness  to d e te rm in e  that there  is c lea r  and co n v in c in g
ev idence  that a paren t,  guard ian ,  o r  cus tod ian  cannot be  located. T h ere  is so m e  d iscuss ion  about 
th is  m eeting  the s tandard  o f  p r o o f  in IC W A  cases, bu t legal p o in ts  out that there m ust be  p ro o f  
beyond  a reasonab le  doubt.

Sec. 35. E lim ina tes  a p rov is ion  that is cu rren tly  used  b y  O C S  to re fuse p lacem en t w ith  a
re la tive  b ecau se  the ch ild  w a s  p laced  in a h o m e  for ad o p t iv e  pu rposes .  C o m p lim en ts  due 
process.

Jury Trial

Sec. 8 . Rigl t to a ju r y  trial for the  term ination  o f  paren ta l rights.

Sec. 11. Leg..! has  added  so m e  c lean u p  language  to th is  sec tion . T h ey  also  am en d e d  the
process  to inc lude  p ro v is io n s  for a j u r y  trial.

Sec. 50. A m en d s  R ule  18(e) to p ro v id e  for a ju r y  trial fo r  te rm in a t io n  o f  parental rights
w h en  d em an d ed  b y  the parent.

Creating Transparency in the Process

Sec. 9. O p en s  C IN A  h ea r in g s  to  the public  and  a l low s the  court to exc lude  ind iv idua ls
from  hearings i f  it is in the  best in terest  o f  the child. T h e  court can  also  limit the p resence  o f  an 
a t tendee  to the t im e  that p e rson  is g iv in g  testimony.

Sec. 13(x). It op en s  ad ju d ica tio n  hearings  to the pub lic  un less  an excep tion  in S ection  10 
applies.
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S ec .  18. A i lo w s  th e  use o f  a c h i ld ’s n am e  for the  p u rp o ses  o f  im p lem en tin g  a  p e rm a n en cy
p lan  and a lio .vs  ag g reg a te  in fo rm ation  to b e  re leased  for statis tical o r  o ther  in fo rm ational 
p u rp o se s  as lo n g  as the  id en ti ty  o f  the child  is no t revealed.

Sec .  19. A llo w s  adu lt  fam ily  m em b ers  to  d isc lo se  to o r  reques t confidentia l  in fo rm ation  be
p ro v id ed  to  ce rta in  s ta te  o ff ic ia ls  such  as the gov ern o r ,  the l ieu tenant governor,  legislators ,  the 
o m b u d sm a n ,  the a t to rn ey  g en e ia l ,  and certain  co m m iss io n e rs .  T h is  is an ex pans ion  from 
paren ta l  d isc losure .

Sec .  20(e). p ro v id es  that i f  the depa rtm en t co n d u c ts  an internal;  audit,  a offic ial t runca ted  
repo rt  w ill b e  p rep a red  an d  will b e  m ad e  ava ilab le  to the  p e rso n  req u es t in g  the  review.

Sec .  21. T h e  p u rp o se s  for w h ich  confiden tia l  ag e n cy  reco rd s  can  be d isc losed  to the public
h a v e  been  e x p a n d ed  to  inc lude  pub lic  official. E x cep t io n s  to confiden tia li ty  have  b een  expanded  
to  ap p ly  add i t io n a l ly  w h e n  the paren ts  hav e  m ad e  in fo rm atio n  public  co n ce rn in g  the 
d e p a r tm e n t ’s in v o lv em en t  w ith  the family, w h en  the p e rp e tra to r  has  been  charged  w ith  a crim e, 
an d  w hen  a report  o f  h a rm  has  resu lted  in a dea th  o r  n ea r  fa ta lity  o f  the child .

T h e  d ep a r tm en t  can w ith h o ld  an y  in fo rm ation  that w o u ld  read ily  identify  the ch ild  or  w ould  
in terfe re  w ith  a c r im ina l  investigation .

E x ce p t  for a d isc lo su re  b ec au se  a fam ily  m e m b e r  has  g one  pub lic  w ith  the case, all inform ation  
rece ived  u n d e r  a d isc lo su re  reques t  w ill rem ain  confiden tia l.

Sec .  22. D isc lo su re  o f  conf iden tia l  ag en cy  reco rds  is ex p an d ed  to include a caregiver ,  an
en ti ty  re sp o n sib le  for en su r in g  the safe ty  o f  ch ild ren ,  and  the c i t i z e n 's  rev iew  panel.

Sec .  26. T h e  p u rp o se s  for w h ich  confiden tia l  a g e n cy  reco rd s  can  b e  d isc losed  to the public
h av e  been  e x p a n d ed  to in c lu d e  pub lic  off ic ia ls  but ad d it io n a lly  w h e n  the  paren ts  have  m ad e  
in fo rm ation  pub lic  co n c e rn in g  the d e p a r tm e n t ’s in v o lv em en t  w ith  the fam ily , w hen  *hc 
p e rp e tra to r  has  been  c h a rg ed  w ith  a c r im e , and w h en  a report  o f  ha rm  has  resulted  in a dea th  o r  
n e a r  fatality  o f  the ch ild  G iv es  depa rtm en t au tho ri ty  to  p ro m u lg a te  regula tions.

Sec. 28. P rov ides  that w ith in  60  days a f te r  an em e rg e n c y  cu s to d y  and tem p o ra ry  
p lacem en t  h ea r in g  the  cour t  w ill  in fo rm  parties  ab o u t  the local c it izen  o u t-o f-hom e care  rev iew  
pane l.

S ec .  43. R equ ires  O C S  to no tify  a person  w h o  has m a d e  a R O H  with a status report w ith in
2 0  days.

Sec .  48. R epea ls  C IN A  R ule  3 ( 0 ,  G e n e r a l  P u b l ic  E x c lu d e d ,  and  reenacts  the ru le  to open
h ea r in g s  to the  pub lic  and  es tab lishes  a p rocess  fo r  the court to c lose  a hearing.

S ec .  49. C rea te s  a n ew  rule, R u le  3(j), p ro h ib i t in g  an y  re fe ren ce  to m ore  than the c h i ld ’s
first nam e. All o th e r  id en tify in g  in fo rm ation  is to be  kep t confiden tia l.



Sec. 52 . A d d s  a  n e w  sub sec tio n  to  R u le  22  that a l lo w s  th e  use  o f  a c h i ld ’s n a m e  fo r  the
p u rp o ses  o f  im p le m e n tin g  a p e rm a n en cy  p lan  and  a l lo w s  ag g reg a te  in fo rm ation  to be  re leased  
for s ta tis tica l o r  o th e r  in fo rm a tio n a l  pu rp o ses  as lo n g  as the  iden ti ty  o f  the ch ild  is not revealed . 
T h is  im p le m e n ts  S ec tion  18 o f  th e  H B  53.

Sec. 5 6 (a ) .  An ind irec t court  r u l e 1 am en d m e n t  to  o p en  c u s to d y  pe ti t ion  hearings, ad jud ica tion
hearings, and  te rm in a tio n  h ea r in g s  to  the pub lic  ex cep t  in ce rta in  c ircum stances .

Sec. 5 6 (b ) .  T h e re  is a lso  an ind irec t  court  ru le  a m e n d m e n t  in S ec tion  8 and S ec t ion  11
p ro v id in g  fo r  a j u r y  trial in a term ination  hearing.

Sec. 56(c).
R ule  22  has  an indirect court  m le  am en d m en t  b y  a l lo w in g  fo r the  d isc lo su re  o f  confiden tia l  
in fo rm ation  on  a child , inc lu d in g  a  c h i ld ’s n am e  o r  p ic tu re  u n d e r  ce rta in  c ircum stances .

Videotaping

Sec. 44. A m e n d s  d u ties  o f  school off ic ia ls  to d irec t  schoo ls  to co n d u c t  in te rv iew s o f  
ch ild ren  as p ro v id ed  for w ith  trained  in terv iew ers  and  b e in g  v ideo taped  o r  audio taped .

Sec. 45 . C rea tes  s tan d ard s  for in te rv iew ing  C IN A  ch ild ren  requ ir ing  aud io  o r  v id eo tap in g  
and req u ir in g  in te rv iew ers  to  be  t ra ined  and  co m p e ten t  to co n d u c t  the  in terv iew . It a lso  Hmits 
in te rv iew s to one  unless  it is d e te rm in ed  that an add it ional  in te rv iew  is necessary .

Accountability

Sec. 30. C rea tes  a d u ty  and s tandard  o f  care.

Sec. 36 . C rea te s  a C i t iz e n s ’ R eview  Panel for P e rm a n e n c y  P la n n i rg  co n s is t in g  o f  five 
m em b ers  ap po in ted  by  the  g o v e rn o r  to serve  s taggered  te rm s  o f  th ree  years. T h ere  will be  one  
panel m e m b e r  from  each  ju d ic ia l  district and  the panel w ill  have  b road  represen ta tion  o f  p eop le  
w ith  ex p e r t ise  in the  p reven tion  and  trea tm ent o f  ch ild  abuse  and  neglect. T h e  panel m ay  
em p lo y  a p ro g ram  m a n a g e r  and  tw o  assistants. Panel m em b ers  a rc  sw o rn  to confidentia li ty .

1 Go in and sec a change insert or delete language in the cr I r. Indirect court rule doesn’t require a language change in the 
court rule but affects the way the court rule is applied by th- u;urt. The language of the court rule doesn’t change but court 
would have to use new statutes to apply rule. Reviser recommends that both direct and indirect court rules even though if the 
direct court rule is passed the indirect court rule would not be necessary.
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Sec. 37. P rov ides  for du ties  o f  the pane l w h ich  in c lu d e  ad up ting  po lic ies  and  p ro cedures ;
e x a m in e  polic ies ,  p ro ced u res ,  and  p rac t ices  o f  s ta te  and  local agencies  in m ak in g  or 
inves t iga t ing  a R O H ; ev a lu a te  spec if ic  cases;  and  rep o r t  an n u a lly  to the g o v e rn o r  all o f  their  
activities.

Sec. 38 . D irects  ce r ta in  d ep a r tm en ts  to c o o p e ra te  w ith  and  p ro v id e  reco rd s  to the state
panel to  facilitate t im e ly  rev iew  o f  p lan s  for ch i ld ren  u n d e r  the ju r isd ic t io n  o f  the  panel.

Sec. 39 . D irects  the  court, the d epa rtm en t,  and  th e  c h i ld ’ 0 guard ian  co o p e ra te  w ith  the  state
panel b y  fu rn ish ing  re lev an t  records  to the  panel.  T h e  sL*. pane l is requ ired  to re tu rn  all 
d o cu m en ts  w h en  the panel has  conc luded  the in v es t ig a t io n  o r  has  co m ple ted  the report. All 
in fo rm ation  is confiden tia l.  T h e  state panel is no t  sub jec t  to the  O pen M ee tin g s  A c t  o f  A S 
44 .62 .310 .

Sec, 40. P rov ides  that w hen  adm iss ib le ,  the co u r t  w ill  rev iew  a state pane l  report and  take
it into considera t ion  w h e n  ren d er in g  ju d g m e n ts  and  o rders .

Sec. 41. Indem nif ie s  panel m em bers .

Sec. 58 . A dds to uncod if ied  law  the  p ro cess  b y  w h ich  the  g o v erno r appo in ts  the initial
m em b ers  o f  the rev iew  panel so that the te rm s o f  s e rv in g  w ill be  s taggered.

Sec. 61. R equires  the g o v ernor  to  rev iew  the  ° h an g e s  m ad e  in H B  53 that deal w ith  
op en in g  m ee tin g s  to the pub lic  and b e ing  ab le  to d isc lo se  so m e  in fo rm ation  and  subm it  a report 
to the public  and the leg is la ture  o u tl in ing  the su cc ess  o r  fa ilure  o f  the c h a n g e  and  m ak in g  
suggest ions  for changes.
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M E M O R A N D  I' H F eb ru a ry  25, 2005

SU B JE C T : C hild ren 's  S erv ices  O m n ib u s  Bill (W o rk  O rd e r  No. 2 4 -L S 0 2 5 1 \Y )

TO: R ep re sen ta t iv e  Jo h n  C oghill  
Attn: R y n n iev a  M oss

FR O M : Jean  M . Mische 
L eg is la t ive  C o t

E n c lo sed  is the C h i ld ren 's  S erv ices  O m n ib u s  Bill m erg in g  th ree  g o vernor 's  bills with 
y o u r  bill and  ty ing  in a federal act. W e  d ra f ted  th is  bill to  dup lica te ,  to  the ex ten t 
possib le ,  the m erg ed  bills w ith  a fe w  ex cep tio n s  that requ ire  y o u r  carefu l considera tion .

W ith  respect to  g ran d n aren t  rights, the re ference  to a g ran d p aren t  h av in g  specia l access  to  
te rm ina tion  h ea rings  was re m o v e d  from  sec tion  7 s ince  the g ran d p aren t  has  access u n d e r  
the open  hearings  p ro v is io n s  in th is  and  o th e r  sec tions  o f  the bill. T h e  bill re ta ins,  
h o w ev er ,  the d irect co u r t  rule a m e n d m e n t  on th is  issue.

T h e  rees tab lish m en t o f  c it izen  rev iew  panels  in sec tions  36  th rough  4 2  o f  the bill has 
been s ign if ican tly  rew rit ten  to m o re  c lo se ly  reflect the m in im u m  federal req u irem en ts  as 
requested . T h e  ex is ten ce  o f  local p ane ls  has been  de le ted  but the e s tab lish m en t o f  three 
s late  p ane ls  is no w  re q u ired  in this draft.  S ince the m in im u m  n u m b e r  o f  panels  is set at 
th ree  fo r  a ce rta in  benefit  level in the federal act, 1 used  that num ber.  T he  support  
m ateria l did not p ro v id e  the benefit  level and three panels  will sa tisfy  an y  benefit  level. 
O th e r  c h a n g es  p e r ta in in g  to du ties  and  report ing  have been  m ade  that need to be 
rev iew ed  to d e te rm in e  w h e th e r  1 c a p tu n  ! y o u r  intent.

T h e  o r ig ina t ing  bills fo r  th is  draft c o n ta in e d  so m e  erro rs  with  respec t  to  the indirect court 
rule effec t that w ere  co r rec te d  in this draft. T h ese  c h a n g es  a p p e a r  in sec tio n s  53 and  54 
o f  this draft.  1 en c o u rag e  you to  have  these  rev iew ed  by  the  g o v e rn o r ’s office o r  the 
D ep ar tm en t  o f  L aw  s ince  they  vary  s ig n if ican tly  from  the g o v ern o r 's  drafts.

A n add itional po ten tia l  cou r t  rule e ffec t  ap p ears  to be ra ised  in this bill that I have  not 
in c lu d ed  in th is  draft. S in ce  this bill ( fo llo w in g  the o r ig ina t ing  bills) o p en s  ch ild - in -need-  
o f-a id  h ea rings  and those  hea rings  can be co n so l id a ted  with  adop tion  hearings  that arc 
c lo sed  u n d e r  A d o p t io n  R u les  11 and  13, a po ten tial conflic t  ex is ts  be tw een  sec tions  9  and  
10 o f  the bill and  the A d o p tio n  R ules.  I do  not k now , h o w ev er ,  w h e th e r  a court  can 
reconc ile  this conf lic t  w ithout am e n d in g  the cour t  rules. A cour t,  co u ld ,  fo r  exam ple ,  
ho ld  the C IN A  portion  o f  the co n so l id a ted  hea ring  as an o p en  hearing  and c lose  the
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adoption  portion  o f  the hearing . W h ile  this m ay  defeat  the p u rp o se  o f  c ing  an 
adop tion  hearing , I am  unab le  to  m ak e  this p o licy  and  p rocedura l  d ec is io n  and  there fo re  
have left the po ten tial e ffec t  ou t o f  this draft.

T he  app licab il i ty  o f  re levan t  portions o f  the bill has a lso  been ca re fu l ly  red raf ted  in 
section 56  to  inco rpo ra te  all court hea ring  and  d o cu m en t  d isc lo su re  c h a n g es  in o rd e r  to 
avoid  fu ture litigation. A lthough  the basis  fo r  the app licab il i ty  lan g u ag e  is the o r ig ina t ing  
bill language , add it ional sec tions w ere  in c lu d ed  as d ee m e d  necessary .

Finally , the cond it ional  effect and  the e ffec tive  dates  in sec tions 59 th rough  62  shou ld  
reflect those  o f  the o r ig in a t in g  bills. T he  bill, as a w hole , re ta ins  an im m e d ia te  e f fec tive  
date  with sign ifican t ex cep tio n s  and con tingenc ies .  P lease  rev iew  those  sec tions 
ca refu lly  to d e te rm in e  w h e th e r  all o f  the sec tio n s  are g iven the ir  in ten d ed  e ffec tive  dates.

If  I m ay  be o f  fu r the r  ass is tance ,  p lease  advise.

JM M :ja d  
0 5 -1 2 4 .j ad

E nclosure
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CS FOR H O U SE  BILL NO. 53( )

IN T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F  A L A S K A  

T W E N T Y -F O U R T H  L E G IS L A T U R E  - F IR S T  S E S S IO N

BV

Offered:
Referred:

Sponsor(s): REPRESENTATIVES COGHILL, Ramras, Rokeberg, Kelly

A BILL  

FOR A N  AC T ENTITLED  

"An Act relating to child-in-need-of-aid proceedings; am ending the construction of  

statutes pertaining to children in need o f  aid; relating to a duty and standard of care for 

sendees  to children and families, to the confidentiality o f  investigations, court hearings, 

and public agency records and information in child-in-need-of-aid matters and certain 

child protection matters, to im m unity  regarding disclosure o f  information in child-in-  

need-of-aid matters and certain child protection matters, to the retention o f  certain 

privileges o f  a parent in a relinquishm ent and termination o f  a parent and child 

relationship proceeding, to eligibility for permanent funJ dividends for certain children  

in the custody o f  the state, and to juvenile  delinquency proceedings and placements;  

establishing a right to a trial by ju ry  in termination o f  parental rights proceedings; 

reestablishing and relating to state citizens' review panels for certain child protection  

and custody matters; am en din g  the duty to disclose information pertaining to a child in
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1 need of aid; authorizing additional family m em bers to consent to disclosure o f  

confidential or privileged information about children and families involved with  

ohiHren's services within the Department o f  Health and Social Services to officials for 

review or use in official capacities; relating to reports o f  harm and to adoptions and 

foster care; m andating reporting o f  the medication o f  children in state custody; 

prescribing the rights o f  grandparents related to child-in-need-of-aid cases and 

establishing a grandparent priority for adoption in certain child-in-need-of-aid cases; 

modifying adoption and placement procedures in certain child-in-need-of-aid cases; 

amending treatment service requirements for parents involved in child-in-need-of-aid  

proceedings; am ending Rules 3, 18, and 22, Alaska Child  in Need o f  Aid Rules of  

Procedure; and providing for an effective date."

BE IT EN AC TED BY  T H E  LEG ISL A T U R E O F T H E  S T A T E  O F ALASK A:

* Section 1. A S 25 .23  is am en d e d  by add ing  a n e w  sec tion  to  read:

Sec. 25.23.127. Grandparent's preference to adopt. N o tw ith s tan d in g  a 

child 's  s tated p re fe re n ce  under A S 25 .23 .125  and  25 .2 3 .0 4 0 (a )(5 ) ,  a g ran d p aren t  w ho 

has had physica l  cu s to d y  o f  a child  for a t least tw o  consecu tive  y ea rs  w h en  the 

parental righ ts  to the  child  have been te rm ina ted  u n d e r  A S  47 .1 0 .0 8 0 (c )(3 ) ,  shall be 

perm itted  to ad o p t  the  child  before any  o ther  p e rso n  u p o n  the filing o f  a pe ti t ion  by the 

grandparen t u n d e r  A S  25 .23 .080  unless the court f inds tha t  the g randparen t  is not fit to 

raise the child.

* Sec. 2. AS 2 5 .2 3 .1 8 0  is am en d ed  by add ing  a n e w  su b sec t io n  to  read:

(j) In a re l in q u ish m en t  o f  parental r ights  ex e cu ted  under  (a) o f  th is  sec tion ,  a 

parent m ay  re ta in  p r iv i leges  with  respect to  the ch ild ,  inc lud ing  the ab ili ty  to  have 

future contac t ,  c o m m u n ica t io n ,  and vis i ta tion  w ith  the  child . A re ta ined  priv ilege 

m ust be s tated  w ith  spec if ic ity  in w riting , and ,  i f  a te rm in a t io n  o rd e r  is entered  

fo llow ing  the re l in q u ish m en t ,  the court shall in co rp o ra te  a re ta ined p riv i lege  into the 

te rm ination  order. A  re lin q u ish m en t m ay  not ue w i th d ra w n  or invalidated , n o r  m ay  a
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te rm in a tio n  o rd e r  be vacated , on the g rounds  that  a re ta ined p r iv i leg e  has  been 

w ith h e ld  from  the re linquish ing  paren t  o r that the  re linquish ing  p a ren t  has  been 

unable ,  fo r  any  reason , to act upon  a re ta in ed  priv ilege.

* Sec. 3. A S 4 3 .2 3 .0 0 5 (0  is am ended  to read:

( 0  J h e  [IN A T IM E  O F  N A T IO N A L  M IL IT A R Y  E M E R G E N C Y ,  THLJ 

co m m iss io n e r  m ay  w aive the requ irem en t o f  (a)(4) o f  this section for an  individual 

absen t  from  the state

(1) in a time o f  national military emergency u n d er  m il i ta ry  orders

w hile  se rv ing  in the a rm ed  forces o f  the  U nited  States, o r  for the  sp o u se  and

d ep en d en ts  o f  that ind iv idua l; or

(2) while in the custody o f  the Department o f  Health and Social

Sendees  in accordance with a court order under AS 47.10 or AS 47.12 and placed

outside o f  the state bv the Department o f  Health and Social Sendees for purposes 

o f  m edical or behavioral treatment.

* Sec. 4. A S  47 .10 .005  is am ended  to read:

Sec. 47.10.005. Construction. T he p rov is ions  o f  this ch a p te r  shall be 

l ibera lly  cons trued  to

(1) achieve the  end that a child  co m in g  w ithin  the ju r isd ic t io n  o f  the 

court  u n d er  this chap te r  m ay  receive  th e  care, gu idance ,  t rea tm ent,  and  con tro l  that 

will p ro m o te  the child 's  welfare^

(2) recognize that a parent possesses inherent individual rights to 

direct and control the education and upbringing of the parent’s child;

(3) promote and protect the safety, welfare, health, and wood of  

children, grandparents, and relatives living in the state;

(4) benefit future generations;

(5) bring fairness and equality to biological family m em bers and 

children in the state: and

(6) recognize that a narent is held to a standard o f  care and that 

the state must he held to the same s tan d ard .

* Sec. 5. A S  4 7 .1 0 .020(a) is am en d ed  to read:

(a) W h e n ev e r  c ircum stances  su b jec t  a ch ild  to  the ju r isd ic t io n  o f  the  court
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1 u n d e r  A S  47 .10 .005 - 47 .1 0 .1 4 2 ,  the cour t  shall appoint a co m p e te n t  p e rso n  or agency

2 to  m a k e  a pre lim inary  inqu iry  and  rep o r t  fo r  the in form ation  o f  th e  court  to  determ ine

3 w h e th e r  the  best interests o f  the  ch ild  requ ire  that  further ac tion  b e  taken . The court

4 shall make the appointment on its own motion or at the request o f  a person or

5 agencv having knowledge o f  the child's circumstances. If, u n d e r  this subsection,

6  th e  co u r t  appo in ts  a p erson  o r  ag en cy  to m ak e  a pre lim inary  in q u iry  and to  report to it,

7 or i f  the department is conducting an investigation o f  a report o f  child abuse or

8 neglect, the court may issue anv orders necessary to aid the person, the agency,

9 or the department in its investigation or in making the prelim inary inquiry and

10 report. Upon [TH EN, U P O N  T H E ] receip t  o f  the report under this subsection, the

11 | co u r t  m ay

12  ( 1) close th e  m a t te r  w i th o u t  a court hearing;

13 (2 ) d e te rm in e  w h e th e r  the  best interests Of th e  ch ild  requ ire  that further

14 ac tio n  be taken; or

] 5  (3 ) au tho rize  the  p e rso n  o r  ag en cy  having  k n o w le d g e  o f  the facts o f  the

16 case  to  file w ith  the court a pe ti t ion  se tt ing  out the facts.

17 * Sec. 6 . A S  47 .10 .020  is am en d e d  by ad d in g  a n ew  subsec tion  to  read:

18 (e) N oth ing  in th is  sec tion  requ ires  the depa rtm en t to o b ta in  au thorization

19 f ro m  the  court  before

2 0  ( 1 ) co n d u c tin g  an inves tiga tion  o f  a report o f  ch ild  ab u se  o r  neglect; or

21  (2 ) filing a petition .

22 * Sec .  7. A S  4 7 .1 0  is am ended by ad d in g  a n e w  sec tion  to read:

23 Sec. 47.10.025. B io lo g ica l  g r a n d p a r e n t ' s  r ig h t s .  (a) A  biological

24  g ra n d p a re n t  o f  a child w h o  has been  ad jud ica ted  a child  in need  o f  aid under this

25 I c h a p te r  m a y  initiate specia l p ro c eed in g s  by filing a pe ti t ion  to  o b ta in  custody  o f  the

26  ch i ld  i f

27  ( 1 ) one or bo th  o f  the ch ild 's  paren ts  are dead; and

28 (2 ) the ch ild  has  been  ab an d o n ed  by a rem a in in g  paren t.

29  (b) In a p roceed ing  initiated u n d e r  (a) o f  this sec tion ,  the co u r t  shall p resum e

30 I! tha t  aw ard in g  custody to a b io log ical  g ran d p aren t  is in the best in te rest  o f  the  child. A

31 || p re su m p tio n  under this s u b s c : t io n  m ay  be o v e rco m e  by ev id en c e  o f  abuse , neglect, or
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other harm  to the child  a ttr ibu tab le  to the biological g randparen t.

(c) T he d ep a r tm en t shall a ttem pt to locate all l iv ing bio logical g randparen ts  o f  

a child  and to investigate  the biological g randparen t 's  ab il i ty  to  care for the  child  

before p lacing the child  o r  ap p rov ing  an adoption  o f  the  ch ild  u n d e r  this chapter. The 

departm ent shall p ro v id e  w rit ten  notice to  all identified  b io logical g randparen ts  o f  

their rights under this ch a p te r  and  o f  the p rocedures  n ecessa ry  to  gain cus tody  o f  the 

child. T he biological g randparen ts  shall s ign a rece ip t  o f  the notice and, i f  the 

b iological g randparen t  is com peten t,  state that  the b io log ical g randparen t unders tands  

the biological g randparen t 's  r igh t to initiate p ro ceed in g s  to  gain cus tody  o f  the child 

and either in tends or dec lines  to proceed.

* Sec. 8 . AS 47 .10  is am en d ed  by ad d in g  a n ew  section to read:

Sec. 47 .10 .065 . R ig h t  to  d e m a n d  j u r y  t r i a l  in  c e r t a in  cases .  A  party  has  the 

right to dem and  a ju r y  trial fo r a hearing u n d e r  this ch a p te r  on a peti t ion  to te rm inate  

parental rights. I f  a hearing  to  adjudicate  w he the r  a child  is a ch ild  in need o f  aid 

under A S 47.10.011 is conso lida ted  with a heading on a pet i t ion  to term inate  parental 

rights, the right to a j u ry  trial u n d er  this section  app lies  on ly  to  the issue o f  w he the r  

parental rights should  be term inated  af te r  the court en ters  a finding under 

A S 47 .10.080(a).  In th is  sec tion , "party" has  the m ean in g  g iven  in Rule 2, A lask a  

Child in N eed  o f  A id  R u les  o f  Procedure.

* See. 9. A S 47 .10 .070(a) is a m e n d e d  to read:

(a) T he court m a y  co n d u c t  the hearing  on the pet i t ion  in an informal m anner. 

T he court shall g ive n o tice  o f  the hearing to the d epa rtm en t,  and  it m ay send  a 

representa tive  to the hearing . T h e  court shall a lso  transm it  a co p y  o f  the petition  to the 

departm ent.  The dep a r tm en t  shall  send notice o f  the h ea r in g  to the persons  for w hom  

notice is required under  A S  47 .10 .030(b )  and to each g ran d p aren t  o f  the child entitled 

to notice under A S  47 .10 .0 3 0 (d ) .  The depa rtm en t and the  perso n s  to w h o m  the 

departm ent m ust send  no tice  o f  the hearing are en ti t led  to be  heard  at the hearing. 

E x c e p t  as  p r o v id e d  in (c) o f  th is  sec tion ,  a n d  u n less  p r o h i b i t e d  h v  fed e ra l  o r  s ta te  

law , c o u r t  o r d e r ,  o r  c o u r t  ru le ,  a h e a r in g  is o p en  to  th e  p u b l i c  [H O W E V E R . T H E  

C O U R T  M A Y  L IM IT  T H E  P R E S E N C E  O F  T H E  F O S T E R  P A R E N T  O R  O T H E R  

O U T -O F -H O M E  C A R E  P R O V ID E R  A N D  O F  A N Y  G R A N D P A R E N T  O F  T H E
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C H IL D  T O  T H E  T IM E  D U R IN G  W H IC H  T H E  P E R S O N 'S  T E S T IM O N Y  IS B E IN G  

G IV E N  IF IT  IS (1) IN T H E  B E S T  IN T E R E S T  O F  T H E  C H IL D ; O R  (2) 

N E C E S S A R Y  T O  P R O T E C T  T H E P R IV A C Y  IN T E R E S T S  O F  T H E  P A R T IE S  

A N D  W IL L  N O T  B E  D E T R IM E N T A L  T O  T H E  C H IL D . T H E  P U B L IC  S H A L L  BE 

E X C L U D E D  F R O M  T H E  H E A R IN G , B U T  T H E  C O U R T , IN IT S  D IS C R E T IO N , 

M A Y  P E R M IT  IN D IV ID U A L S  T O  A T T E N D  A H E A R IN G  IF T H E IR  

A T T E N D A N C E  IS C O M P A T IB L E  W IT H  T H E  B E S T  IN T E R E S T S  O F  T H E  

C H IL D ].

* Sec. 10. A S  4 7 .1 0 .0 7 0  is am ended  by add ing  n e w  subsec tions  to read:

(c) E x ce p t  as  provided  in (e) o f  th is  sec tion , the fo llow ing  hearings  in child-in- 

need-of-a id  ca ses  are closed to the public:

( 1 ) the initial court hearing  af te r  the filing o f  a peti t ion  to  co m m en c e  

the ch i ld - in -need -o f-a id  case;

(2 ) a hearing fo llowing the  initial hea ring  in which a paren t,  ch ild , or 

o thc- party  to  the case is present but has no t had  an opportun ity  to ob ta in  legal 

representa tion;

( 3 ) a hearing, o r  a part o f  a hearing ,  fo r  w h ich  the court issues a  written 

order find ing  tha t  a l lo w in g  the hearing, o r  part o f  the hearing, to be open  to  the public 

w ould  reaso n ab ly  be  expected  to

(A) s tigm atize oi be  e m o tio n a l ly  dam ag in g  to a child;

(B) inhibit a child 's  te s t im o n y  in that hearing;

(C) d isclose m atters  o th e rw ise  required  to be kept confidentia l 

by s late  o r  federal s tatute or regula tion , cou r t  o rder,  o r  court rule; or

(D) interfere w ith  a c r im ina l  investigation  o r  p roceed ing  or a 

cr im inal d efendan t 's  right to a fair trial in a cr im inal p roceed ing : befo re  ruling 

on a req u es t  u nder  this su b p arag iap h .  the  court  shall g ive notice and an 

o p p o r tu n i ty  to  be heard to the s tate  or a m unic ipa l agency  that  is ass igned  to 

the c r im ina l  investigation  or to the p ro se cu t in g  attorney.

(d) I f  a hearing , o r  part o f  a hearing ,  in a ch ild -in -need-of-a id  case  is not 

closed under  (c) o f  this section, the court shall h ea r  in cam era  any  in fo rm ation  offered 

regard ing  the loca t ion ,  o r  readily  leading to the location , o f  a parent,  child, o r  o ther
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par ty  to the  case  w h o  is a v ictim  o f  dom estic  v io lence .  A ccess  to te s t im o n y  heard in 

cam e ra  u n d e r  th is  subsec tion  is l im ited  to  the co u r t  and  au thorized  court  pe rsonne l .

(e) T h e  grandparen ts  o f  the  ch ild  and  the foster parents  o r  o th e r  o u t-o f-h o m e  

care  p ro v id e r  m a y  attend hearings  that  are o th e rw ise  c losed  to the pub lic  u n d e r  (c) o f  

th is  section . H o w ev er ,  the court shall  l im it the  p re sen ce  o f  these  p ersons  in  a hearing 

c losed  to the  p u b lic  to  the t im e d u r in g  w h ich  the  person 's  te s t im ony  is b e in g  g iven i f  

the court  d e te rm in e s  that the l im ita t ion  is n ecessa ry  u n d e r  (c)(3) o f  this sec tio n .  In this 

subsec tion ,  "o u t-o f-h o m e  care p ro v id er"  m ean s  an  agency  or p e r jo n ,  o th e r  than the 

child 's  legal paren ts ,  with w hom  a ch ild  w h o  is in the cus tody  o f  the state under 

A S  4 7 .1 0 .0 8 0 (c ) (1 )  or (3), 4 7 .10 .142 ,  o r  A S  4 7 .1 4 .1 0 0 (c )  is cu rren tly  p laced ;  "agency 

o r person"  in c lu d es  a foster paren t,  a re la tive  o ther  than a parent,  a p e rso n  w ho  has 

pet i t ioned  for ad op tion  o f  the child , and  a res iden tia l  child  care facility.

(f) N o tw ith s tan d in g  any  o th e r  p ro v is io n  o f  this chapter, a p e rso n  a t tending  a 

h ea ring  o pen  to the public m ay  no t  d isc lo se  a n am e, picture, o r  o ther  in fo rm atio n  that 

w ou ld  read ily  lead  to the identif ica tion  o f  a ch ild  w ho  is the sub jec t  o f  th e  child-in- 

need -o f-a id  case. A t the b eg in n in g  o f  the hearing ,  the court shall is sue  an order 

spec ify ing  the  res tr ic tions  n ecessa ry  to  co m p ly  w ith  th is  subsec tion .  I f  a person 

v io la tes  the o rder,  the court m ay im p o se  any  ap p ro p r ia te  sanction , in c lu d in g  con tem pt 

and  c lo su re  o f  an y  further hearings  in the case  to  the  person.

(g) N o th in g  contained in th is  sec tion  l im its  the rights o f  g ran d p aren ts  under 

this title.

* Sec. 11. A S  4 7 .1 0 .0 8 0 (c )  is am ended  to read:

(c) I f  the  court finds that the ch ild  is a ch ild  in need o f  aid, the co u r t  shall

( 1 ) o rder  the child  co m m itte d  to  the d epa rtm en t for p lacem en t  in an 

ap p rop ria te  se t t ing  for a period  o f  t im e  not to ex ceed  tw o  years  o r  in any  even t not to 

extend past the da te  the child b ec o m e s  19 yea rs  o f  age, excep t that the d ep a r tm en t or 

the ch i ld ’s g u a rd ian  ad litem m ay  p e ti t ion  fo r an d  the court  m ay  g ran t  in a hearing

(A) o n e -v ea r  ex ten s io n s  o f  co m m itm e n t  that do  not extend 

bey o n d  the  child 's  19th b ir th d ay  i f  the ex tens ion  is in ihe best in terests  o f  the 

ch ild ; and

(B) an add it ional  o n e -y ea r  period  o f  s tate cu s to d y  pas t  [AGEJ
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19 y e a rs  o f  ag e  i f  the con tinued  state custody  is in the best interests o f  the 

person  and the person co n sen ts  to  i*;

(2) o rJe r  the ch ild  re leased to a paren t,  re la tive , o r  guardian  o f  the 

ch ild  o r  to ano ther  suitable person ,  and, in appropriate  cases ,  o rd e r  the parent, relative, 

guard ian ,  or other person  to  p ro v id e  m edical o r  o ther care  an d  trea tm en t;  i f  the court 

re leases  the child, it shall d irec t the departm ent to superv ise  the  ca re  and treatment 

g iven  to the child, but the court m a y  d ispense  with the d ep a r tm en t 's  superv is ion  i f  the 

co u r t  finds that the adult to w h o m  the child  is re leased w ill ad eq u a te ly  care for the 

ch ild  w ithou t superv is ion ; the depa rtm en t 's  superv is ion  m a y  not ex ceed  tw o  years or 

in an y  event extend past the da te  the  child  reaches [A G E ] 19 y e a r s ’o f  a g e , except that 

the depa rtm en t or  the child 's  g u ard ian  ad litem m ay  p e ti t ion  fo r  and  the  court m ay 

g ran t  in a hearing

(A) o n e -y ea r  ex tensions o f  su p e rv is io n  that do  not extend 

beyond the child 's  19th b ir thday  i f  the ex tens ions  are in the best interests o f  the 

child; and

(B) an add itional o ne-year  period  o f  su p e rv is io n  past age 19 i f  

the con tinued  superv is ion  is in the best interests o f  the  person  and the person 

consents  to it; or

(3 ) u n less  a ju ry  t r ia l  h a s  b een  r e q u e s te d  by  a p a r ty ,  order, under 

the g rounds  specified  in (o) o f  th is  section o r  A S  4 7 .1 0 .0 8 8 ,  the  term ination o f  

paren ta l  rights and responsib i l i tie s  o f  one or both paren ts  and  co m m it  the child to the 

cu s to d y  o f  the departm ent,  and the departm ent shall report  quar te r ly  to the court on 

effo rts  being m ade  to find a p e rm an en t  p lacem ent for the c h i ld : i f  a ju ry  t r ia l  has  

b e e n  r e q u e s te d  by a p a r ty ,  th e  c o u r t  sh a l l  c o n d u c t  a j u r y  t r i a l  on  th e  t e rm in a t io n  

o f  p a r e n t a l  r ig h ts  u n d e r  th is  s e c t io n .

* Sec. 12. A S  47 .10 .080(p) is am en d ed  to read:

(p) I f  a child  is rem o v ed  from  the parental h om e, the  d ep a r tm en t  shall provide 

reaso n ab le  v isita tion betw een  the child  and  the ch ild 's  paren ts ,  guard ian ,  and family. 

W h e n  determ in ing  what const i tu te s  reasonable  v isita tion  w ith  a fam ily  m em ber, the 

d ep a r tm en t shall consider  the na tu re  and quality  o f  the re la t io n sh ip  that existed 

b e tw een  the child and  the fam ily  m e m b er  before the ch ild  w as  com m itted  to the

WORK DRAFT WORK DRAFT 2-1-LS0251W
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cus tody  o f  the dep a r tm en t .  T he  court m ay requ ire  th e  d ep a r tm en t to file a visita tion 

p lan  with  the court. T h e  d ep a r tm en 4 m ay  d eny  v is i ta t io n  to the parents, guard ian ,  or 

fam ily  m em b ers  i f  there  is c lear  and conv inc ing  ev id e n c e  tha t  visits are no t in the 

ch ild  s best in terests. I f  the department denies visitation to a parent or family  

m em ber o f  a child, the department shall inform the parent or family m em ber of a 

reason for the denial and o f  the parent's or family m em ber's right to request a 

review hearing. A p a ren t , family member, or g u a rd ian  w h o  is denied  visita tion m ay 

request a rev iew  hearing .

* Sec. 13. AS 47.10.080 is am en d e d  by adding  n ew  su b sec t io n s  to read:

(t) T he  cou r t  o r a ju ry ,  i f  a jury trial is req u es ted ,  m ay  not term inate parental 

r igh ts  solely on the  bas is  that the parent did not c o m p le te  trea tm en t required  o f  the 

paren t by the d ep a r tm en t  fo r  reunification with  the ch ild  i f  the paren t can show , by a 

p reponderance  o f  the ev idence ,  that the trea tm en t re q u ired  w as unava ilab le  to  the 

parent and the d ep a r tm en t  did  not provide the trea tm ent.

(u) A  ch ild  m ay  no t be  placed in a foster h o m e  k n o w n  to the departm ent as a 

h o m e  requesting  ad op tion  o f  a child before

(1 ) 30  days  af te r  the date o f  the first p e rm a n e n c y  hearing;

(2 ) the d ec is io n  o f  the d ep a r tm en t is m a d e  to seek term ination  o f  

parental rights; and

(3) the court  approves  o f  the p lacem en t  a f te r  a hearing.

(v) W ith in  60 d ay s  af te r  the date a child  is r e m o v e d  from  the child 's h o m e by 

the departm ent,  the d ep a r tm en t  shall notify  the ap p ro p r ia te  citizen rev iew  panel 

es tab lished  u n d er  A S  47 .14 .203 .

(w) W ith in  60 days  af te r  a court orders  a ch ild  co m m itte d  to the departm ent 

under (c) o f  this sec tion  and  at a rev iew  under (f) o r  (/) o f  this sec tion , the departm ent 

shall inform  the  parties  abou t the citizen  re v ie w  pane ls  es tablished under 

A S  47 .14 .205 .

(x) A h ea r in g  co n d u c ted  under this sec tion  is o p en  to the public unless an 

excep tion  p rov ided  in A S  47 .10 .070(c)  applies  to m a k e  the hearing  closed to the 

public  or  unless p roh ib i ted  by federal o r  state s ta tu te  o r  regu la tion .

* Sec. 14. A S 47 .1 0 .088(i)  is am en d e d  to read:
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(i) T h e  dep a r tm en t  shall concurren tly  identify , recruit ,  process, a n d  approve  a 

qualif ied  p e rso n  o r  fam ily  for an adoption  w h e n ev e r  a peti t ion  to  te rm inate  a parent 's  

rights to a ch ild  is filed. T h e  d e p a r t m e n t  m a v  n o t  a p p r o v e  a n  a d o p t i o n  bv 

p e r s o n  o r  fa m ily  w h o  is n o t  re la ted  to th e  c h i ld  b v  b lo o d  i f  a re la t iv e  o f  th e  child

r e q u e s t s  t h a t  th e  d e p a r t m e n t  a p p r o v e  th e  r e la t iv e  fo r  th e  a d o p t io n  u n le s s  the 

a d o p t io n  bv  th e  c h i ld 's  re la t iv e  is n o t  in th e  c h i ld 's  b e s t  in te re s t ,  is p ro h ib i t e d

u n d e r  (I)  o f  th is  s ec t io n ,  o r  is o th e rw is e  c o n t r a r y  to  f e d e ra l  o r  s ta te  la w .  I f  the

court issues  an  o rder  to term inate under (j) o f  th is  sec tion ,  the departm ent shall report 

w ithin 30  days  on the efforts being m ad e  to rec ru i t  a  p e rm an en t  p lace m en t  for  the 

child i f  a p e rm an en t  p lacem en t was not ap p ro v ed  at the  t im e  o f  the trial u n d e r  (j) o f  

this section . T he  report  m ust docum ent rec ru i tm en t effo rts  m ad e  for the ch ild .

* See. 15. A S  47 .1 0 .0 8 8  is am en d ed  by adding  n e w  su b sec t io n s  to  read:

(/) T h e  d ep a r tm en t m ay  not app rove  an ad o p t io n  by  a person re la ted  to the 

child  by  blood  i f  the departm ent

( 1 ) m ak es  a determ ination , su p p o r ted  by  c lear and conv inc ing  

ev idence, that adop tion  o f  the child by the re la tive  w ill result in physical o r  mental 

injury to  the child ; in m aking  that d e te rm ina tion ,  p o v er ty ,  including in ad eq u a te  or 

c row ded  housing ,  on  the part o f  the p e rso n  re la  ed to the child by b lo o d  is not 

considered  p r im a  facie ev idence  that physical  o r  m en ta l  in jury  to the child w ill occur;

(2 ) de term ines  that a m e m b e r  o f  the re la tive 's  household  w h o  is 12 

years o f  ag e  o r  o lder w a s  the perpetra tor in a subs tan tia ted  report o f  a b u se  under 

A S 47 .17; or

(3 ) de term ines  that a m e m b er  o f  the re la tive 's  househo ld  w h o  is 12 

years  o f  age  or o lder is under  arrest for, is ch a rg ed  w ith , has been convicted  of, o r  has 

been found not gu il ty  by reason o f  insanity  of, a se r io u s  offense; n o tw ith s tan d in g  this 

paragraph ,  the  d ep a r tm en t m ay  approve an ad o p t io n  by the re la tive i f  the re lative 

d em o n s tra te s  to  the satisfaction o f  the d ep a r tm en t  tha t  lo n d u c t  described  in this 

p avagraph  occu rred  at least five years before  the in ten d ed  adop tion  and  the conduc t

(A ) did not involve a v ic t im  w h o  w as u nder  18 yea rs  o f  ag e  at 

the  t im e  o f  the conduct;

(B) w as not a c r im e  o f  d o m es t ic  v io lence as de f ined  in
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A S  18.66.990; and

(C) w as not a v io len t c r im e  under A S  11.41.100 - 11.41.455 or 

a la w  or ord inance o f  ano ther ju risd ic t i  n having s im ilar  elem ents .

(m )  F or  the purpose  o f  de te rm in ing  w 'hether the h o m e o f  a re la tive  m eets  the 

req u irem en ts  for adoption o f  the child , the  depa rtm en t shall co n d u c t  a criminal 

b ac k g ro u n d  ch eck  from  state and national c r .m ina l  ju s t ic e  in form ation  ava ilab le  under 

A S  12.62. T h e  departm ent m ay co nduc t  a Fingerprint background  ch eck  on any 

m e m b e r  o f  th e  re la tive’s household  w ho  is 12  years  o f  age  o r  o lder w h en  the relative 

reques ts  a d o p t io n  o f  the child. For the p u rposes  o f  ob ta in ing  cr im ina l  jus tice  

in fo rm a tio n  u n d e r  this subsection, the dep a r tm en t  is a crim inal ju s t ic e  agency 

co n d u c tin g  a crim inal ju s t ic e  activity  u n d e r  A S  12.62.

(n) A  person  related to a child  by  b lood  w ho is denied  a reques t  for an 

a d o p tio n  u n d e r  (i) o f  this section m ay  reques t  a rev iew  hearing  by the court.  I f  the 

d ep a r tm en t  d en ie s  a request by a person  re la ted  to a child  by blood to  ad o p t  a child 

u n d e r  (i) o f  th is  section, the departm en t shall in form  the re lative o f  the reason  for the 

denial and  o f  the relative 's  right to reques t  a re v ie w  hearing.

(o) A  trial or hearing  conduc ted  u n d e r  this section is open  to the pub lic  unless 

an e x c ep t io n  prov ided  in A S 47 .10 .070(c)  app lies  to m ake  the trial o r hea ring  closed 

to the  pub lic .

* Sec. 16. A S  4 7 .1 0  is am ended  by add ing  a n e w  sec tion  to  read:

Sec .  47 .10 .089 .  R e p o r t  o f  p r e s c r i p t i o n  d ru g s ,  (a) W hen  a child  is in the 

cu s to d y  o f  the  departm ent under A S  4 7 .1 0 .0 8 4  and the child  is p rescribed  a 

p sy ch o tro p ic  or  o ther m ental health  m ed ica tio n ,  the  depa rtm en t shall p repare  a report. 

T h e  report  m u s t  include the

( 1 ) child 's  nam e and date  o f  birth:

(2 ) n am e and dosage  o f  the  m ed ica tion ;

(3 ) condition  or d iagnosis  for w h ich  the m ed ica tion  is p rescribed;

(4) nam e o f  the p resc r ib ing  physic ian ;

(5 ) assessm ent o f  the ch ild 's  ca sew orke r  per ta in ing  to the child's 

re sp o n se  to  th e  m edica tion ; and

(6 ) assessm ent o f  the ch ild 's  ca reg iver perta in ing  to the child's
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re sp o n se  to  the m edica tion ,  i f  ava ilable .

(b) A report p repared  u n d e r  (a) o f  this sec tion  shall b e  d is tr ibu ted  to the 

s ta tew id e  superv iso r  o f  the ca sew o rk e r  o f  the  child, the p a ren t  o r  g u a rd ian  o f  the child, 

and . to the  ex ten t allow ed u n d e r  app licab le  federal and  s ta te  law, th e  in terven ing  tribal 

o r  tribal custod ian  for the child.

(c) A su m m ary  o f  the reports  p repared  under (a) o f  th is  sec tion , exc luding 

iden tify ing  inform ation  o f  a ch ild , shall be d is tribu ted  to  m e m b e r s  o f  the Senate and 

H o u se  H ealth  and  Social S erv ice  C o m m it tee s  by  M arch 1 o f  each  year.

(d) In th is  section, "careg iver"  inc ludes  a paren t,  g ra n d p are n t ,  foster parent, 

re la tive , teacher,  o r  child care p rov ider .

* Sec. 17. A S  47 .10 .090(c )  is a m e n d e d  to read:

(c) W ith in  30 days after [OF] the da te  o f  a child's [M IN O R 'S ]  18th birthday 

or, i f  the  court re ta ins ju r isd ic t io n  o f  a child [M IN O R ] pas t  th e  child's [M IN O R'S] 

18th b ir thday , w ith in  30 days  after [OF] the date  on  w h ich  the  court releases 

ju r isd ic t io n  over  the child [M IN O R ],  the court  shall o rd e r  all the court's  official 

records  per ta in ing  to  that child [M IN O R ] in a p roceed ing  u n d er  th is  ch ap te r  sealed. A 

person  m a y  not use these sea led  reco rds  unless authorized hv order  o f  [FO R A N Y  

P U R P O S E  E X C E P T  T H A T ] the  court  unon a finding o f  [ M A Y  O R D E R  T H E IR  

U S E  F O R ] good cause  [S H O W N ].

* Sec. 18. A S  4 7 .10 .090(d )  is am en d e d  to read:

(d) Except as provided in AS 47.10.070, 47.10.080(x). and 47.10.093, the 

[T H E ] n a m e  or p ic ture  o f  a child [M IN O R ] u n d e r  the ju r isd ic t io n  o f  the court m ay  not 

be m ad e  pub lic  in cunnec tion  w ith  the child's [M IN O R 'S] s ta tus  as  a child  in need o f  

aid un less  au thorized  by o rd e r  o f  the  court or unit ;s to im plem ent the permanency  

plan for a child after all parental rights o f  custody have been terminated. This 

subsection does not prohibit the release o f  aggregate inform ation for statistical or 

other informational purposes i f  the identity o f  anv particu lar  person is not 

revealed hv the release.

* Sec. 19. A S  47 .10 .092(a )  is a m e n d e d  to read:

(a) N o tw ith s tan d in g  A S  4 7 .1 0 .0 9 0  an d  4 7 .10 .093 ,  an adu lt  family member  

[A P A R E N T ]  or legal guard ian  o f  a child  sub jec t  to a p ro c eed in g  u n d e r  A S  47.10.005
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- 47 .10 .142  m a y  d isc lose  confidentia l o r  priv ileged  in fo rm a tio n  ab o u t  the child o r  the 

child 's  family, includ ing  in fo rm ation  that has been law fu lly  ob ta ined  from  ag en cy  or 

court files, to  the governor,  the lieutenant g overnor ,  a leg is la to r,  the o m b u d sm an  

appointed  u n d e r  A S  24 .55 , the a ttorney general,  and  the c o m m is s io n e r  

[C O M M IS S IO N E R S ]  o f  hea lth  and social services, ad m in is tra t io n ,  o r  public safety , o r  

an em ployee  o f  these  persons,  for review  or use  in  the ir  offic ial capacities. The 

departm ent shall d isc lose  additional confidential o r  p r iv i leg ed  in fo rm ation  and m ake  

cop ies  o f  d o cu m en ts  ava ilab le  for inspection abou t th e  ch ild  o r  the child 's  fam ily  to 

these state o ff ic ia ls  o r em p lo y ee s  for rev iew  o r  use in th e ir  offic ial capacities  upon 

request o f  the official o r  em p lo y ee  and subm iss ion  o f  sa tis fac to ry  ev idence  that  an  

a d u l t  fam ily  m e m b e r  [A P A R E N T ] or legal g u a rd ian  o f  th e  ch ild  has requested  the 

state official 's  ass is tance  in the case as part o f  the offic ia l 's  duties. A person  to w hom  

disclosure  is m ad e  under th is  section m ay  not d isc lo se  confiden tia l  o r  priv ileged 

inform ation  ab o u t  the child  o r  the child's family to a pe rson  not au thorized  to receive 

it.

* Sec. 20. A S 47 .10 .092  is am en d e d  by adding new' su b sec tio n s  to  read:

(d) T h e  du ty  im p o sed  on the departm ent u n d e r  (a) o f  th is  section to d isclose 

in form ation  to  and  m ak e  cop ies  o f  docum en ts  ava ilab le  for inspection  by state 

offic ia ls  and em p lo y ees  upon  p ro o f  that a paren t has  reques ted  the assistance o f  the 

state official o r  em p lo y ee  w ith  respect to a ch ild 's  case  d o es  not lapse w hen  the 

paren t 's  parental rights  have  been  term inated with  re spec t  to the child . H ow ever ,  the 

du ty  does lapse  af te r  te rm ina tion  o f  the paren t 's  paren ta l  righ ts  i f  ano ther  parent or 

legal guardian  o f  the child  subsequently  files a no tice  writh the departm ent that the 

assis tance o f  the  s tate  offic ia l o r  em ployee is no  lo n g e r  requested .

(e) If, in re sponse  to a requirem ent o f  federa l law' o r  a reques t  m ad e  by an 

official identified in (a) o f  th is  section, the d ep a r tm en t  in itia tes  an internal rev iew  or 

eva lua tion  o f  its ac tiv ities  u nder  this chapter,  n o tw ith s ta n d in g  A S  47 .10 .090  and 

4 7 . 10.093, the d ep a r tm en t shall either p rovide  a co p y  o f  a report  resu lting  from that 

internal rev iew  o r  eva lua t ion  to the official o r  p repare  a report  o f  that  internal rev iew  

and  evalua tion  w'hen req u es ted  to do so by an offic ia l iden tif ied  in (a) o f  this section. 

T h e  report m u s t  con ta in  a su m m a ry  o f  the com pla in t ,  the re v ie w  o r  eva lua tion  process
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used, and the  o u tco m e  o f  the rev iew  or eva lua tion ,  includ ing  any reco m m en d atio n s  

m ade  as a  re su lt  o f  the review . B efore  being d isc lo sed ,  the departm en t shall  m odify  a 

report p rep a red  o r  p ro duced  under this subsec tion  to  exc lude  all personal identifying 

in fo rm ation  o f  a child , the child 's fam ily , and  w itnesses .

(f) In th is  section, "adult fam ily  m em b er"  m ean s  a person  w h o  is 18 years o f  

age or o ld e r  and  w ho  is related to the child  as the ch ild 's  b iological o r  adop tive  parent, 

g randparen t,  aunt,  uncle , or sibling.

* Sec. 21. AS 4 7 .1 0 .0 9 3 (a )  is am ended  to read:

(a) E x ce p t  as specified in A S  47 .1 0 .0 9 2  and  in (h) - (g) and (k) - (n) [(b) -

(g)] o f  this sec tion , all inform ation and  social re co rd s  perta in ing  to  a child [M IN O R ] 

w'ho is su b jec t  to th is  chap te r  or  AS 47 .17  p rep a red  by  or in the possess ion  o f  a 

federal, state, o r  m unicipal agency  o r  em p lo y ee  in the d ischarge o f  the agency 's  or 

em ployee 's  offic ia l du ty  are priv ileged and m ay  no t  be  d isclosed directly  o r  indirectly 

to anyone  w ith o u t  a court order.

* Sec. 22. A S 4 7 .1 0 .093(b )  is am ended  to read:

(b) A  state or  m unicipal agency  o r  e m p lo y e e  shall d isclose appropriate  

confidential in fo rm ation  regarding a case to

( 1) a guard ian  ad litem appo in ted  by  the court;

( 2 ) a person  o r  an ag en cy  reques ted  by the depa rtm en t o r  the child's 

legal cu s to d ian  to provide consulta tion  or s e n d e e s  fo r  a child  w ho  is subject to the 

ju r isd ic t io n  o f  the  court under AS 47 .1 0 .0 1 0  as n ecessa ry  to enable  the p rov is ion  o f  

the  consu lta t ion  o r  services;

(3) a foster parent [P A R E N T S ]  o r  relative [R E L A T IV E S ] with 

w h o m  the ch ild  is p laced by the depa rtm en t as [M A Y  BE] necessary  to enable the 

foster parent [P A R E N T S ] or relative [R E L A T 1 . £ S ]  to p rovide  app rop ria te  care to 

[FO R ] the  ch ild  [W H O  IS T H E  S U B JE C T  O F  T H E  C A S E ],  to  protect the safety o f  

the child  [W H O  IS T H E  S U B JE C T  O F  T H E  C A S E ] ,  and to p ro tec t  the safety  and 

p roperty  o f  fam ily  m em b ers  and visitors o f  the fo s te r  parent [P A R E N T S ] o r  relative 

[R E L A T IV E S ];

(4 )  a school official [O F F IC IA L S ] as [M A Y  BE] necessary  to enable 

the school to  p ro v id e  appropria te  counse ling  and  support  services to a [TH E] child
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w h o  is the  sub jec t  o f  the case, to  p ro tec t the safe ty  o f  the ch ild  [W H O  IS T H E  

S U B J E C T  O F  T H E  C A SE ], and to p ro tec t the  safety  o f  school s tuden ts  a n d  staff;

(5) a governm enta l  ag en cy  as [M A Y  BE] n ecessa ry  to ob ta in  that 

ag en cy 's  a ss is tance  for the depa rtm en t in its inves tiga tion  or to ob ta in  p h y s ica l  custody 

o f  a  ch ild ;

(6 ) a law  enfo rcem en t ag en cy  o f  this state or  an o th e r  ju r isd ic t io n  as 

[M A Y  B E] necessa ry  fo r the p ro tec t ion  o f  an y  child  o r  for ac tions  b y  th a t  agency  to 

p ro tec t  the  p u b lic  safety;

(7) a m e m b e r  [M E M B E R S ]  o f  a m u ltid isc ip linary  ch ild  protection 

team  crea ted  u n d e r  AS 47 .14 .300  as [M A Y  B E] necessary  for the p e r fo rm a n c e  o f  th e  

m e m b e r ' s  [T H E IR ] duties;

( 8 ) the state m ed ica l  ex a m in e r  u n d e r  A S  12.65 as  [M A Y  BE] 

n ecessa ry  for the  perfo rm ance  o f  the du ties  o f  the  state m edica l  ex am in e r ;

(9) a person w h o  has m ad e  a report  o f  ha rm  as req u ired  by 

A S  4 7 .1 7 .0 2 0  to inform  the person  that the investigation  was co m p le ted  an d  o f  action 

taken  to  p ro tec t  the  child  w ho w as the  sub jec t  o f  the report; [A N D ]

(10) the child support  serv ices  ag en cy  estab lished  in A S  25 .2 7 .0 1 0  as 

[M A Y  B E ] necessary  to establish  and  co llec t  child  support  for a ch ild  w h o  is a child in 

need  o f  aid u n d e r  this chapter^

( 1 1 ) a c a re g iv e r  o f  a ch i ld  o r  an  e n t i ty  re s p o n s ib le  f o r  e n s u r in g  the  

sa fe ty  o f  c h i ld r e n  as necessary  to p r o t e c t  th e  sa fe ty  o f  a ch i ld :  a n d

( 1 2 ) a rev iew  p a n e l  e s t a b l i s h e d  hv th e  d e p a r t m e n t  f o r  th e  p u r p o s e  

o f  r e v ie w in g  th e  ac t io n s  ta k e n  bv  th e  d e p a r t m e n t  in a .specific e a s e .

* Sec. 23. A S  4 7 .10 .093(c )  is repealed  and  reenac ted  to read:

(c) A state or m unicipal law  en fo rcem en t  ag en cy  shall d isc lo se  in form ation  

reg a rd in g  a case  that is needed  by  the person  or ag en cy  cha rged  w ith  m ak ing  a 

p re l im in a ry  investigation  for the in fo rm ation  o f  the court under AS 47 .1 0 .0 2 0 .

* Sec. 24. A S  47.10.093(1) is am ended  to read:

(f) T h e  departm ent m ay  re lease  to a person  with  a leg i t im a te  interest 

c o n f id e n t ia l  in form ation  re la ting  to c h i ld r e n  [M IN O R S ] not sub jec t  to the 

ju r isd ic t io n  o f  the court under A S 4 7 .10 .010 .  [T H E  D E P A R T M E N T  S H A L L  A D O P 1
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R E G U L A T IO N S  G O V E R N IN G  T H E  R E L E A S E  O F  I N F O R M A T I O N  A N D  

ID E N T IF Y IN G  A S U F F IC IE N T  L E G IT IM A T E  IN T E R E S T .]

* Sec. 25. A S 47 .10 .093(g) is am en d ed  to read:

(g) The d ep a r tm en t and  affec ted  law  en fo rcem en t ag en c ies  shall w ork  with 

schoo l  districts and p r iva te  schoo ls  to  develop  p ro ced u res  fo r th e  d isc losure  o f  

c o n f id e n t ia l  in fo rm ation  to a  school offic ia l [O F F IC IA L S ] u n d er  (b)(4) o f  this 

sec tion . T he p rocedures  m u s t  p rov ide  a m ethod  for in fo rm in g  the principa l or the 

p r inc ipa l 's  designee o f  the schoo l t h a t  the student a t tends  as so o n  as  it is reasonably  

p racticab le .

* Sec. 26. A S  47.10.093 is am en d e d  by ad d in g  n e w  subsec tions to read:

(k) T he departm en t m a y  d isc lo se  to the pub lic ,  up o n  reques t ,  confidentia l 

in fo rm ation ,  as set out in (/) o f  this sec tion , when

( 1 ) the paren t o r  guard ian  o f  a child w h o  is the  sub jec t  o f  a report o f  

h a rm  under A S 47 .17  has  m ad e  a pu b lic  disclosure co n c e rn in g  the  departm ent 's  

in vo lvem en t with the fam ily;

(2) the a lleged  perp e tra to r  nam ed  in a report o f  harm  u nder  A S 47.17 

has  been  charged with a c r im e  co n cern in g  th e  alleged abuse  o r  neg lec t;  o r

(3) a report  o f  ha rm  under A S  47.17 has  resu lted  in the fatality o r  near 

fa ta lity  o f  that child.

(/) The type o f  in fo rm atio n  that m a y  be pub lic ly  d isc losed  u nder  (k) o f  this 

sec tion  is inform ation re la ted  to  the de term ination , i f  any, m a d e  by the departm ent 

reg a rd in g  the valid ity  o f  a repo rt  o f  ha rm  under A S  4 7 .1 7  and  the  departm ent 's  

ac tiv it ies  arising from the  dep a r tm en t 's  investigation  o f  the report .  T h e  departm ent

( 1) m ay  w ithho ld  d isc losu re  o f  the ch ild 's  n am e ,  p icture , o r  other 

in fo rm ation  that w ould  read ily  lead to the identification  o f  the ch ild  i f  the departm ent 

d e te rm in es  that the d isc losu re  w o u ld  be con tra ry  to the best  in terests  o f  the child, the 

ch ild 's  s iblings, o r  o ther ch i ld ren  in the ch ild 's  household ; or

(2 ) a f te r  co n su lta t io n  w ith  a p rosecu ting  a t to rney ,  m ay  withhold  

d isc lo su re  o f  in fo rm ation  that w ould  reasonab ly  be ex p ec ted  to in terfere  with a 

c r im ina l  investigation o r  p ro c eed in g  o r  a crim inal d e fen d an t 's  r igh t to a  fair trial in a 

c r im ina l  p roceeding.
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(m) E x ce p t  fo r  a  d isc losure  m ade  under  (k) o f  th is  sec tion , a p e rso n  to  w hom  

disclosure is m ad e  u n d e r  th is  section m ay  not d isc lo se  con f iden tia l  in fo rm atio n  about 

the child  or  th e  ch ild 's  fam ily  to a person  not au tho rized  to re ce iv e  it.

(n) T he  d e p a r tm e n t  m ay  adop t regu la tions  to  im p le m e n t  and in te rp re t  its 

duties under this sec tio n ,  includ ing  regula tions g o v ern in g  th e  release o f  confiden tia l  

in form ation  and  id en tify in g  a suffic ient leg itim ate in terest u n d e r  (f) o f  this sec tion .

* Sec. 27. A S 4 7 .10  is a m e n d e d  by  adding  a n ew  sec tion  to  read:

Sec. 47.10.094. Im m unity  from liability. A  p e r s o n  m ay  not b r ing  an action 

for dam ages  ag a in s t  the  state , a  m unicipali ty ,  o r  s ta te  or m u n ic ip a l  agencies ,  officers, 

em ployees, o r  ag e n ts  b a se d  on  the d isc .^su re  or n o n d isc lo su re  o f  in fo rm a t io n  in 

accordance w ith  th is  chap te r .

* Sec. 28. AS 4 7 .1 0 .1 4 2  is am en d e d  by add ing  a n ew  su b sec tio n  to  read:

(i) W ith in  60  days  after a court orders  a  ch ild  co m m it te d  to  the d epa rtm en t 

under this sec tion , the  d ep a r tm en t  shall in form  the p ar tie s  ab o u t  the c it izen  rev iew  

panel estab lished  u n d e r  A S  47 .14 .205 .

* See. 29. A S 47 .10  is a m e n d e d  b y  adding  a  n ew  sec tion  to read:

Sec. 47.10.145. Expert witness testim ony regarding absent parent, 

guardian, or custodian. I f  the court finds by  c lea r  and  co n v in c in g  ev id en ce  that a 

parent, guard ian , o r  cu s to d ian  o f  a child  cannot be located  a f te r  a reasonab le  sea rch  for 

the parent, gu ard ian ,  o r  cu s to d ian  has been  co n d u c ted  by  the  departm ent,  the  court 

m ay  conc lude  that the  te s t im o n y  o f  a qualified  expert  w i tn e s s  w ou ld  support a finding 

that con tinued  cu s to d y  o f  the  child by the absen t  parent,  guard ian ,  o r  cu s to d ian  is 

likely to result in se r io u s  em o tio n a l  or physical d am ag e  to th e  child.

* Sec. 30. A S 47 .1 0 .9 6 0  is a m e n d e d  to read:

Sec. 47.10.960. Duty and standard o f  care [NOT] created. The 

department shall adopt regulations establishing [N O T H IN G  IN T H IS  T IT L E  

C R E A T E S ] a du ty  and [O R ] s tandard o f  care  fo r s e rv ic e s  to  ch ildren  and  their 

fam ilies being  se rv ed  u n d e r  this chapter [AS 47 .10 ] .  T h e regulations must he 

consistent in all relevant respects with the code o f  professional ethics and the 

standards o f  practice for  social workers adopted bv the Board of Social W ork  

Examiners under A S  08.95.
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1 * Sec. 31. A S  4 7 .1 0 .9 9 0 (1 6 )  is am ended to read:

2  (16) "mental health p ro fess ional"  has  the m e a n in g  g iv en  in

3 AS 47.30.915. except that, if the child is placed in another state bv the

4 department, "mental health professional" also includes a professional listed in

5 the definition o f  "mental health professional" in AS 47.30.915 w ho is not licensed

6 to practice bv a board o f  this state but is licensed bv a corresponding licensing

7 authority to practice in the state in which the child is p laced:

8 * Sec. 32. A S  4 7 .1 0 .9 9 0  is am ended  by add ing  a n e w  parag raph  to read:

9  (28) "near fatality" m ean s  physica l  in jury  or o ther  harm , as ce rt if ied  by

1 0  a physician , cau sed  by an act or om ission  that c rea ted  a substantial r isk  o f  dea th .

11 * Sec. 33. A S  4 7 .1 2 .990( 10) is am ended to read:

1 2  ( 1 0 ) "mental health  p ro fess ional"  has  the m ean in g  g iv en  in

13 A S 4 7 .3 0 .9 1 5 , except that, if the m inor is placed in another state hv the

14 department, "mental health professional’1 also includes a professional listed in

15 the definition o f  "mental health professional” in AS 47.30.915 who is not licensed

16 to practice bv a hoard o f  this state but is licensed hv a corresponding licensing

17 authority to practice in the state in which the m inor is p laced:

18 * Sec. 34. A S 4 7 .1 4 .1 00(e) is am ended  to read:

19 (e) A  ch ild  m a y  not be p laced in a fo s te r  h o m e  o r  in the ca re  o f  an  a g e n cy  or

2 0  institution p ro v id in g  care for ch ildren  i f  a re la tive  by b lood  or m a rr ia g e , family

21 friend, or neighbor requests  p lacem en t o f  the  child  in the [R E L A T IV E 'S ]  h o m e  of

22 the relative, family friend, or neighbor and the parent or guardian o f  the rhild

23 agrees to the p lacem ent. H ow ever,  the d ep a r tm en t  m ay  reta in  cus tody  o f  the  child

24  and p rov ide  fo r  its p lacem ent in the sam e  m an n e r  as  for  o ther ch i ld ren  i f  the

25  departm ent

2 6  ( 1 ) m ak es  a determ ina tion ,  supported  by  c lear and  co n v in c in g

27  evidence, that p lace m en t  o f  the child  with the re la tive , family friend, or neighbor

28 will result  in physical  or mental injury; in m ak in g  that de term ina tion ,  poverty ,

29  including in ad eq u a te  o r  crow ded  housing, on  the  part o f  the [BLOOD] re la tive , family

30  friend, or neighbor is not considered  p rim a  fac ie  ev idence  that physical  o r  em otional

31 dam age to  the  child  will occur; this de te rm in a tio n  m ay  be appealed  to the su per io r
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cour t  to  h e a r  th e  m atter  de  novo;

(2 ) determ ines that a m e m b e r  o f  the rela tive 's , family friend's, or 

neighbor's hou seh o ld  w ho  is 1 2  years  o f  ag e  or o lder w as  th e  p e rp e tra to r  in a 

su b s tan tia ted  repo rt  o f  abuse u n d e r  A S 4 7 .17 ;  or

( 3 ) determ ines that a m e m b e r  o f  the re la tive 's , family friend's, o r  

neighbor's h o u seh o ld  w ho is 12 years  o f  ag e  or o lder is under arres t  for, ch a rg ed  with, 

has  b een  c o n v ic te d  of, o r  has been  found no t  gu il ty  by reason o f  in san ity  o f ,  a serious 

o ffense ; n o tw ith s tan d in g  this paragraph , the  depa rtm en t m ay p lace  or co n t in u e  the 

p lace m en t  o f  a child  at the re la tive 's , family friend's, or neighbor's h o m e  i f  the 

re la tive , fam ily  friend, or neighbor d em o n stra te s  to the sa tisfac tion  o f  the departm ent 

that co n d u c t  described  in this paragraph  occurred  at least five years  before the 

in tended  p la c e m e n t  and the conduc t

(A) did  not involve a v ic tim  w ho  w as under  18 y ea rs  o f  age at 

th e  t im e  o f  the conduct;

(B) w a s  not a c r im e  o f  dom estic  v io len ce  as defined in 

A S  18 .66 .990; and

(C) w as  not a v io len t c r im e  under AS 11 .41 .100  - 11.41.455 or 

a law  o r  o rd inance  o f  an o th e r  ju r isd ic t io n  having  s im ilar e lem ents .

* See. 35. A S  4 7 .1 4 .1 00(f) is am en d ed  to read:

(f) I f  a b lood  re lative o f  the child  spec if ied  under (e) o f  th is  sec tion  ex is ts  and 

agrees  that  the  child  should  be p laced e lsew h ere ,  before p lacem en t  e lsew here ,  the 

d ep a r tm en t  shall  fully co m m u n ica te  the na tu re  o f  the p lacem en t p ro ceed in g s  to the 

rela tive . C o m m u n ica t io n  u n d e r  this subsec tion  shall be made in the re la tive 's  native 

language ,  i f  necessary .  [N O T H IN G  IN T H IS  S U B S E C T IO N  O R  IN (e) O F  THIS 

S E C T IO N  A P P L IE S  T O  C H IL D  P L A C E M E N T  F O R  A D O P T IV E  P U R P O S E S .)

* Sec. 36. A S  4 7 .1 4  is am ended  by  ad d in g  a n ew  sec tion  to article 3 to read:

Sec. 47 14.205. Citizens' Review Panels for Perm anency Planning, (a) 

T here  is c rea ted  in the D epartm en t o f  A d m in is tra t io n  three C itizens ' R ev iew  Panels  for 

P e rm a n e n c y  P lanning . Each s tate  panel shall  consis t  o f  five m e m b e rs  appo in ted  by 

the g o v e rn o r  from  a broad rep resen ta tion  o f  ind iv iduals  located in the com m unities  

served  and  in c lu d in g  ind iv iduals  w ith  expe rt ise  in the p reven tion  and  trea tm ent o f

-19-
New Text Underlined [DELETED TEXT BRACKETED]

CSHB 53( )



WORK DRAFT WORK DRAFT 24-LS0251\Y

ch ild  abuse  and  neglect. T h e  g o v e rn o r  shall ap p o in t  a t least o n e  s tate  panel m em b er  

from  each  ju d ic ia l  district. T he  g o v ern o r  m ay not a p p o in t  a  p e rso n  w h o  has 

co m m itted  a fe lony  or v io la ted  A S  11.51.130 o r  a law  w ith  subs tan tia l ly  s imilar 

e lem ents .  T he governor  m ay  d es ig n a te  an ex is ting  en tity  e s tab l ish ed  u nder  state or 

federal h w  as a state panel i f  the en tity  p e r fo rm s  the  fu n c t io n s  set out under 

A S  47 .14 .205  -4 7 .1 4 .2 9 5 .

(b) M em b ers  o f  the s ta te  p an e ls  serve  at the  p leasu re  o f  the governor  for 

s taggered  te rm s o f  tliree y ea rs  o r  until the ir  successo rs  are ap p o in ted .

(c) T he  m em bers  o f  each  state  panel shall e lec t from  a m o n g  the m em bers  a 

ch a ir  w ho shall serve for one  year. T h ree  m em b ers  o f  each  s ta te  pane l constitu te  a 

q u o ru m  for the transaction  o f  business .  A  panel m a y  no t take  off ic ia l  ac tion  without 

the a f firm ative  vo te  o f  at least th ree  o f  its m em bers.

(d) M em b ers  o f  the s tate  pane ls  are entit. ad to re im b u rse m e n t  for actual 

ex p en ses  necessa ry  to pe r fo rm  th e ir  duties  as state pane l  m em bers .  The 

re im b u rsem en t m ay  not ex ceed  the am o u n t  o f  p er  d iem  and  e x p e n s e s  au thorized  for 

b oards  and com m iss ions  u n d e r  A S  39 .20 .180 .

(e) T he state pane ls  shall m ee t  not less than  every  th ree  m on ths .  M eetings 

m ay  take p lace  te lephonically .

(f) T he  state p an e ls  m ay  em p lo y  a pK 'gram  m a n a g e r  and  tw o  assistant 

m an ag ers  w h o  shall serve at the p leasu re  o f  the s tate  panels .  T h e  p ro g ram  m anager 

shall em p lo y  s ta f f  as necessary  to ca  ry out the p ro g ram  m a n a g e r 's  du ties  under state 

panel d irec tives  and  to p ro v id e  c lerical ass is tance  to  the  state pan e ls .

(g) W hen  a person  is ap po in ted  to serve on a s tate  p an e l ,  the person  shall 

sw ea r  or  affirm  to  keep conf iden tia l  all in form ation  that c o m e s  b e fo re  the state panel 

ex cep t  for non iden tify ing  case  in fo rm ation  inc luded  in a  rep o r t  required  under 

A S  47 .17 , o r  as required by court  o rd e r  fo r  good cau se  show n. A  s ta te  panel m em ber 

m a y  a lso  share confidentia l in fo rm ation  with o ther m e m b e rs  o f  the  state panel and 

s t a f f  w h o  serve  a state panel.

* See. 37 . A S  47 .14  is am ended  by ad d in g  a n ew  section to  artic le  3 to read:

Sec. 47 .14 .215 . D u t ie s  o f  t h e  s t a t e  p an e ls .  T h e  state p a n e ls  shall

( 1 ) by  regula tion  ad o p t  po lic ies  and p ro c ed u re s  to  ca rry  out the panels '
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duties;

(2 ) ex a m in e  the policies, p rocedures,  and  p rac t ices  o f  s ta te  and loca 

agencies invo lved  in m ak in g  or investigating a report  o f  h a rm  to a  child;

(3 ) w h e re  appropria te ,  evaluate spec if ic  ca ses  o f  a report o f  child  abuse

WORK DRAFT 24-LS025m

or neglect to d e te rm in e  th e  ex tent to which the state and  local child  pro tec tion  system s 

are effectively  d isch a rg in g  child  protection responsib il i tie s  u n d e r

ensuring the  p ro tec tion  o f  children, inc lud ing  the  level and effic iency  o f  

coord ina tion  o f  fos ter  care  and adoption p ro g ram s  in the stale and a rev iew  o f  

child fatalit ies and  near fatalities; and

(4) report  annua lly  to the g o v ern o r  by the  10th day  o f  each  regu la r  

legislative sess ion ,  co n cern in g  the activities o f  the  s tate  pane ls  during  the prev ious 

fiscal year; the report  m u s t  include a sum m ary  o f  the in fo rm ation  gathered and 

recom m endations  m ad e  under paragraphs  (2) and  (3) o f  th is  section, the n u m b er  o f  

cases  rev iew ed by each  panel, a descrip tion  o f  the charac te r is t ic s  o f  the children 

w h o se  cases w ere  rev iew ed  by the panels, the n u m b e r  o f  ch ild ren  reunited  with their 

families, the n u m b e r  o f  ch ildren  p laced  in o ther p e rm a n en t  h o m es ,  and the tim eliness  

o f  each rev iew  c o n d u c te d  under this section; the report m ay  con ta in  o ther in form ation  

on the experience o f  the panels.

* Sec. 38. AS 47 .14  is am en d e d  by add ing  a new  sec tion  to ar tic le  3 to read:

Sec. 47 .14 .225 .  C o o p e r a t i o n  w ith  s t a t e  p a n e ls .  T he  departm ent,  the

D epartm ent o f  L aw , the Public  D e fen d er  A gency , the o ff ice  o f  public  advocacy ,  and 

the court system  shall coope ra te  w ith  the state p ane ls  to  facilita te  tim ely  rev iew  o f  

p lans  for ch ild ren  w h o se  cases  are under the ju r isd ic t io n  o f  the  panels  and to facilitate 

access  to records  req u ired  under A S  47.14.235.

* Sec. 39. AS 47 .14  is a m e n d e d  by ad d in g  a new  sec tion  to  ar tic le  3 to read:

Sec. 47 .1 4 .2 3 5 .  R e c o rd s ;  c o m m u n ic a t io n s .  (a) N otw iths tand ing

A S 47 .10 .090 , at the  reques t  o f  a s tate panel, the d ep a r tm en t ,  the child 's  guard ian  ad

(A ) the state p lan  subm itted  to the U n ited  States D epartm en t o f

Health  and  H u m a n  S en d ees ;

(B) child  pro tec tion  s tandards  u n d er  federal and s tate  laws;

(C ) any o ther criteria that  the pane l  considers  im portan t to
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litem, and  the cou r t  shall furnish to the state pane l  re levan t  records co n c e rn in g  a child 

and  the ch ild 's  f a m ily  w h o  are the sub jec ts  o f  a  s ta te  panel review. A t th e  conclusion  

o f  a rev iew , all co p ie s  o f  records p rov ided  to a state panel under this sec t io n  shall be 

re tu rned  to the s ta f f  that  serves the state panel o r  to  the agency  from w h ich  th e  original 

copy  w a s  ob ta ined ,  un less  the panel m em b ers  need  th e  cop ies  to p repare  the reports  

required  under  A S  47 .14 .215 . Copies  re ta ined  for p rep ara tio n  o f  the rep o r ts  shall be 

re tu rned  to the s t a f f  that serves the s tate  pane l o r to  the  orig inating  a g e n c y  upon 

co m p le t io n  o f  the reports .  N otw iths tand ing  A S  44 .6 2 .3 1 0 ,  records and rep o r ts  o f  the 

s tate panel,  te s t im o n v  before the state panel,  and  de l ibe ra t ions  o f  the s ta te  panel are 

confidentia l  under  A S  47.10.090.

(b) A s tate  pane l m em ber m ay  not reveal to an o th e r  person, o ther  th an  ano ther 

m e m b e r  o f  the s ta te  panel or the s ta f f  serv ing  the  s tate  panel,  a co m m u n ica t io n  m ade 

to the m e m b e r  w h ile  perfo rm ing  the m em b er 's  du ties  u n d e r  A S  47.14 .205  - 47 .14 .295 ,  

excep t as requ ired  u n d e r  AS 47.17 or as req u ired  by  co u r t  o rder  for good  c a u se  shown. 

A state panel m e m b e r  m ay disclose in fo rm ation  re la ted  to the state pane l  m em ber 's  

p e r fo rm an ce  o f  off ic ia l  duties i f  the state panel m e m b e r  o m its  identify ing in form ation .

(c) A state panel proceeding  is not go v ern ed  by  A S  44 .62.310.

* Sec. 40 . A S  47 .14  is am en d ed  by  add ing  a n ew  sec tion  to ar tic le  3 to read:

Sec. 47.14.245. Court review o f  report, (a) W hen  a report is adm issib le  

under cou r t  rules, the  court m ay co n s id e r  the rep o r t  o f  the state panel in its rev iew  

under  A S  47 .1 0 .0 8 0 (f )  and at other d isp o s it io n  h ea r in g s  o ther  than h ea rings  re la ted  to 

d e l in q u en cy  p roceed ings .

(b) T he cou r t  m ay  refer to the state  pane l a case  called fo r a spec ia l  rev iew  

u nder  A S  4 7 .1 0 .0 8 0 (0 .

* Sec. 41. A S  47 .14  is am en d e d  by adding  a  new' sec tio n  to ar tic le  3 to read:

Sec. 47.14.255. Liability and indem nification o f  panel m em bers, (a) A 

s tate panel m e m b e r  shall be indem nified  by the s tate  fo r  civil l iability for a negligent 

act or o m iss io n  o f  the  panel m em b er  that o cc u rs  in the pe r fo rm an ce  o f  the  m em ber 's  

du ties u n d e r  A S  47 .1 4 .2 0 5  - 47 .14 .295 , un less  the civil l iability  resu lts  from  the panel 

m em b er 's  v io la tion  o f

(1) A S  47.14 .235(b); o r

WORK DRAFT WORK DRAFT 24-LS0251\Y

53( ) -22-
New Text Underlined [DELETED TEXT BRACKETED]



(2 ) the oath  o r a ffirm a tio n  requ ired  u n d er A S  4 7 .1 4 .2 0 5 (g ).

(b ) A v io la tio n  o f  (a )(1 ) o r  (2 ) o f  th is  sec tion  is su b jec t to  a c iv il p e n a lty  o f  up 

to  $ 2 ,5 0 0  fo r each  v io lation.

* Sec. 42. AS 47.14 is am ended  by ad d in g  a n ew  sec tion  to  a rtic le  3 to read:

Sec. 47.14.295. Definitions. In A S  47 .14 .205  - 4 7 .1 4 .2 9 5 ,

(1 ) "state pan e l"  or " sta te  panels"  m ean s  o r e  o r all o f  th e  C itizens' 

R ev iew  P an e ls  fo r P erm anency  P lan n in g  estab lish ed  u n d er A S  4 7 .1 4 .2 0 5 ;

(2 ) "near fa ta lity" h as  th e  m ean in g  g iven  in  A S 4 7 .1 0 .9 9 0 .

* Sec. 43. A S  4 7 .17 .025  is am ended  by  ad d in g  a  n ew  su b sec tio n  to  read:

(c) W ith in  20 days a fte r re ce iv in g  a report o f  h a rm , w h e th e r o r n o t the  m atter 

is re fe rred  to a local g o v ern m en t ag en cy , th e  d ep a rtm en t shall n o tify  th e  p erso n  who 

m ad e  the rep o rt abou t the s ta tu s  o f  th e  in v estig a tio n , w ith o u t d isc lo s in g  any 

co n fid en tia l in fo rm ation .

* Sec. 44. A S  4 7 .1 7 .027(a) is am ended  to  read :

(a) I f  th e  d ep a rtm en t o r a law  en fo rcem en t ag en cy  p ro v id e s  w ritten 

ce rtif ic a tio n  to th e  ch ild 's  schoo l o ffic ia ls  tha t (1) there  is reaso n ab le  c a u se  to suspect 

tha t th e  ch ild  h as  been abused  o r n eg lec ted  by a p e rso n  re sp o n sib le  fo r  the child 's 

w e lfa re  o r  as a resu lt o f  co n d itio n s  c rea ted  by a p erso n  re sp o n sib le  fo r  the child 's 

w e lfa re ; (2) an in te rv iew  at schoo l is a n ecessa ry  part o f  an  in v es tig a tio n  to  determ ine 

w h e th e r  the  ch ild  has been  abused  o r n eg lec ted : and (3) the  in te rv iew  at schoo l is in 

the b es t in te re sts  o f  the child , sch o o l o ffic ia ls  shall p e rm it the ch ild  to  be  in terv iew ed 

at sch o o l by  the  d ep artm en t o r a law  en fo rcem en t ag en cy  befo re  n o tifica tio n  of, or 

re ce iv in g  p erm iss io n  from , the ch ild 's  p a ren t, guard ian , o r cu sto d ian . A sch o o l official 

shall be  p resen t du rin g  an  in te rv iew  at th e  school u n less  the ch ild  o b jec ts  or the 

d ep a rtm en t o r law  en fo rcem en t ag en cy  d e te rm in es  tha t the p re sen ce  o f  the school 

o ffic ia l w ill in te rfe re  w ith  the in v es tig a tio n . The interview shall be conducted as 

required under A S  47.17.033. Im m ed ia te ly  a fte r co n d u c tin g  an in te rv iew  au thorized  

u n d e r th is  sec tion , and a fte r in fo rm in g  th e  ch ild  o f  th e  in ten tio n  to  n o tify  the child 's 

p a ren t, g u ard ian , o r custod ian , the  d ep a rtm en t o r ag en cy  shall m ak e  ev e r) ' reasonab le  

e ffo rt to  no tify  th e  ch ild 's  paren t, g u a rd ia n , o r  cu sto d ian  th a t the  in te rv iew  occurred  

u n less  it ap p ears  to  the d ep a rtm en t o r ag en cy  tha t n o tify in g  th e  ch ild 's  paren t,
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gu ard ian , o r custod ian  w o u ld  en d an g er the child .

* Sec. 45. AS 4 7 .17.033 is am en d ed  by ad d in g  new  su b sec tio n s to  read :

(c) A n in v estig a tio n  by  the d epartm en t o f  ch ild  ab u se  o r neg lec t reported 

u n d e r this chap ter shall be co n d u c ted  by a person  tra in ed  to  co n d u c t a  ch ild  abuse  and 

n eg lec t investigation  and  w ith o u t su b jec tin g  a ch ild  to  m o re  th an  one  in te rv iew  about 

th e  abuse  o r neglect ex cep t w hen  n ew  in fo rm ation  is o b ta in ed  th a t req u ires  further 

in fo rm atio n  from  the ch ild .

(d) A n in terv iew  o f  a ch ild  co nduc ted  as a resu lt o f  a rep o rt o f  harm  m ay be 

au d io tap ed  o r v ideotaped . H o w ev er, i f  an in te rv iew  o f  a ch ild  is to  be e lec tron ically  

reco rd ed  and the in te rv iew  co n cern s  a repo rt o f  sexual ab u se  o f  th e  ch ild , the in terv iew  

shall be v ideotaped , ex cep t that an in terv iew  o f  a  ch ild  m ay  n o t be v ideo taped  if  

v id eo tap in g  the in terv iew  is im p rac ticab le  o r w ill, in the o p in io n  o f  the investigating  

ag en cy , resu lt in traum a to  the  child .

(e) An in terv iew  o f  a ch ild  tha t is aud io taped  or v id eo tap e d  u n d er (d ) o f  this 

sec tio n  shall be conducted

(1) by a p e rso n  tra ined  and  co m p eten t to  co n d u c t th e  in terv iew ;

(2) i f  av a ilab le , a t a ch ild  advocacy  cen te r; and

(3) by a p erso n  w ho  is a party  to a m em o ran d u m  o f  u n d ers tan d in g  with 

the  d epartm en t to conduc t th e  in te rv iew  o r w ho is em p lo y ed  by  an ag en cy  that is 

au th o rized  to conduct in v estig a tio n s.

(f) A n in terv iew  o f  a  ch ild  m ay  not be v id eo tap ed  m o re  than  one tim e unless 

the in te rv iew er or the in v es tig a tin g  ag en cy  d e te rm in es th a t one  o r m ore additional 

in te rv iew s are necessary  to  co m p le te  an  investigation . I f  ad d itio n a l in terv iew s are 

n ecessary , the additional in te rv iew s shall be co n d u c ted , to  th e  ex ten t p o ssib le , by the 

sam e in terv iew er w ho co n d u c ted  the in itia l in te rv iew  o f  the  ch ild .

(g) A recorded  in te rv iew  o f  a ch ild  shall be p r^ je rv e d  in th e  m an n er and  for a 

p e rio d  p rov ided  by law  fo r m ain ta in in g  ev id en ce  and  reco rd s  o f  a p u b lic  agency .

(h) A recorded in te rv iew  o f  a child  is su b jec t to  d isc lo su re  under the 

ap p licab le  court ru les for d isco v e ry  in a civ il or c rim in al case.

Sec. 46. A S  47 .35 .015  is am en d ed  by  ad d in g  a new  su b sec tio n  to  read :

(j) I f  a person o p era tes  a fo ster h o m e to p ro v id e  ca re  o n ly  fo r  a re la tive  and the
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d epartm en t req u ires  licen su re  u nder an ag reem en t fo r se rv ices , ihe d ep a rtm en t shall 

issue a tem p o ra ry  licen se  to  an elig ib le  person  w h ile  an  ap p lica tio n  for a licen se  u n d er 

th is sec tion  is p en d in g . T he departm ent shall issu e  th e  tem p o ra ry  licen se  to  the 

app lican t w ith in  f iv e  d ay s a fte r receiv ing  a co m p le te  ap p lica tio n  for a fo ste r care 

license u n d er A S  4 7 .3 5 .0 1 7 . A tem porary  licen se  is v a lid  fo r 90  days o r un til a licen se  

is e ither issu ed  u n d e r A S  47 .3 5 .0 1 7  or d en ied  u n d er A S  4 7 .3 5 .0 1 9 , w h ich ev e r is 

sooner.

* S ee . 47. fh e  u n co d ified  law  o f  the S ta te  o f  A lask a  is  am en d ed  by  ad d in g  a n ew  sec tio n  to 

read :

D IR E C T  C O U R T  R U L E  A M E N D M E N T . R u le  3 (c ), A lask a  C hild  in N e ed  o f  

A id  R ules o f  P ro ced u re , is am en d ed  to read:

(c) Presence of Grandparent or Foster Parent. A grandparent of a child 

and the fo s te r  p a ren t o r o th e r ou t-o f-h o m e care  p ro v id e r are [IS] en titled  to be heard  

at any h ea rin g  at w h ich  th e  perso n  is p resen t. H o w ev er, the  court m ay  lim it the 

p resence o f  these persons in a hearing that has been closed to the public under

(f)(2) of this rule [T H E  F O S T E R  P A R E N T  O R  C A R E  P R O V ID E R ] to  the tim e 

during  w h ich  th e  p erso n 's  te s tim o n y  is being g iv en  i f  the court determines that such 

a limitation is necessary under the circumstances listed in (f)(2)(C) of this rule [IT

IS (1) IN T H E  B E S T  IN T E R E S T  O F T H E  C H IL D ; O R  (2) N E C E S S A R Y  T O  

P R O T E C T  T H E  P R IV A C Y  IN T E R E S T S  O F  T H E  P A R T IE S  A N D  W IL L  N O T  B E 

D E T R IM E N T A L  T O  T H E  C H IL D ],

* S ec . 48. T he u n co d ified  law  o f  the  S tate o f  A lask a  is am en d ed  by  ad d in g  a new  sec tio n  to 

read :

D IR E C T  C O U R T  R U L E  A M E N D M E N T . R u le  3 (f), A lask a  C hild  in N eed  o f  

A id R ules o f  P ro ced u re , is repea led  and reen ac ted  to  read:

(f) General Puolic Access to Hearings.

(1 ) E x cep t as p rov ided  in (2) o f  th is  p a rag ra p h , and unless p ro h ib ited  

by federal o r  s ta te  s ta tu te  o r  regu la tion , cou rt o rd e r, o r  o th e r cou rt rule, hearings are 

oper. to the  pu b lic .

(2) T h e  fo llo w in g  h earin g s are  c lo sed  to  th e  p u b lic :

(A ) th e  in itial court h ea rin g  a f te r  th e  filin g  o f  a p e titio n  that
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1 beg in s th e  ch ild -in -need -o f-a id  case;

2 (B) a hearing  fo llo w in g  th e  in itia l hearing  in w h ich  a  paren t,

3 ch ild , o r  o th e r party  to the case is p re sen t b u t h as  no t had an o p p o rtu n ity  to

4  o b ta in  legal represen ta tion ;

5 (C ) a hearing , or a p a rt o f  a h ea rin g , fo r w hich  the co u rt issues

6 a  w ritten  o rd e r find ing  that a llo w in g  th e  h ea rin g , o r  part o f  th e  h ea rin g , to  be

7 op en  to  the pub lic  w ould reaso n ab ly  be  ex p ected  to  s tig m a tize  o r be

8 em o tio n a lly  dam ag ing  to  a ch ild ; in h ib it a ch ild 's  testim o n y  in th e  hearing ;

9  d isc lo se  m atte rs  o therw ise  requ ired  to  be kep t con fid en tia l by s ta te  o r federal

10 sta tu te  o r regu la tion , court order, o r  co u rt ru le ; o r in terfere w ith  a crim inal

11 in v es tig a tio n  o r p roceed ing  o r a c rim in a l d e fen d an t’s righ t to  a fa ir tria l in a

12 crim in a l p roceed ing .

13 (3 ) B efore ru ling  on a req u es t u n d e r (2 )(C ) o f  th is  parag raph

14 co n cern in g  p o ten tia l in terference w ith  a c rim in al in v estig a tio n  o r  p ro ceed in g , the  court

15 shall g ive  n o tice  and an opportun ity  to  be h eard  to  the  s ta te  o r a  m unicipal ag en cy  that

16 is ass ig n ed  to  th e  crim inal investigation  o r to  the  p ro se cu tin g  atto rney .

17 (4 ) I f  the court c loses a h ea rin g  to  the  pub lic  u nder (2 )(C ) o f  this

18 parag rap h , the  co u rt shall c lose on ly  the p o rtio n s  o f  the h ea rin g  n ecessary  to  p reven t

19 the po ten tia l h arm  listed  in (2)(C ) o f  this p a rag ra p h . I f  a hearing , o r part o f  a hearing .

20  is open  to  the  p u b lic , the court shall hear in cam era  any  in fo rm ation  o ffered  reg ard in g

21 the location , o r  re ad ily  lead ing  to the location , o f  a p aren t, child , o r o ther p arty  to the

22 case w ho is a v ic tim  o f  dom estic  v io lence. A c c e ss  to  tes tim o n y  heard  in  cam era  under

23 th is su b p arag rap h  is lim ited  to the court and au th o riz ed  court personnel.

24  (5 ) N o tw ithstand ing  any o th e r  p ro v is io n  o f  th is ru le, the court shall

25 issue an o rd e r to  p ro h ib it all persons in a h ea rin g  op en  to  the pub lic  from  d isc lo s in g  to

26  any  p erso n  a n am e, p icture , or o th er in fo rm a tio n  tha t w ould  read ily  lead to  the

2 7  id en tifica tio n  o f  a ch ild  w ho is the su b jec t o f  th e  p ro ceed in g . I f  a perso n  v io la tes  the

28 order, the co u rt m ay  im pose any ap p ro p ria te  san c tio n , in c lu d in g  co n tem p t and c losu re

29  o f  any  fu rth e r h ea rin g s  in the p roceed ing  to  th e  p erso n .

30  (6 ) A party  to  the p ro ceed in g  m ay  m o v e  th e  cou rt to c lo se  to  the pub lic

31 a hearing , o r p a r t o f  the hearing, to  av o id  th e  h arm  spec ified  in (2 )(C ) o f  th is
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|| p arag rap h . A  m em b er o f  the pub lic  m ay  req u est in w riting  to  be serv ed  w ith  a m otion

I filed  u n d er th is  subparagraph . I f  such  a req u est h as  been  filed in ad v an ce  o f  the filing

i o f  th e  m o tio n , th e  party  filing the  m o tio n  m ust a lso  serve the m em b er o f  the public

|| w ho  req u es ted  n o tice  under th is su b p arag rap h . T he court m ay  w aive the service

|j req u ired  u n d er th is  subparagraph  to  a m em b er o f  the  pub lic  i f  a m o tio n  to  close the

!j h ea rin g , or part o f  the hearing , is m ad e  u n d er th is  su bparag raph  im m ed ia te ly  befo re  or

|j d u rin g  the h ea rin g  and the cou rt fin d s th a t

I (A) the need  fo r c lo su re  w as not reaso n ab ly  foreseeable

su ffic ien tly  in advance o f  the  h ea rin g  to  allow ' for notice;

(B) there is g o o d  cau se  no t to  delay  the h earing  in order to 

i ach iev e  no tice , tak ing  in to  co n sid e ra tio n  the  age o f  the ch ild  and th e  potential

ad v e rse  e ffec t that a delay  co u ld  have  on the child ; and

(C) w h a tev e r n o tice  is p rac ticab le  under the  c ircu m stan ces has

occu rred .

* Sec. 49 . T h e  u n co d ified  law  o f  the S ta te  o f  A lask a  is am ended  by  ad d in g  a n ew  sec tion  to 

read:

D IR E C T  C O U R T  R U L E  A M E N D M E N T . R ule 3. A lask a  C hild  in N eed  o f  

A id  R u les  o f  P rocedure , is am ended  by  ad d in g  a n ew  subsection  to  read:

(j) Use of Child's Name and Identifying Information Prohibited. 

R efe ren ces  to  a ch ild  shall be m ad e  u s in g  the ch ild 's  first nam e o n ly . A il iden tify ing  

in fo rm atio n  o f  the child , includ ing  the ch ild 's  last nam e, address, an d  the  n am es o f  the 

ch ild 's  im m ed ia te  fam ily  m em bers, shall be p ro tec ted  during  the hearin g  so  that only 

the co n fid en tia l reco rd  con tains th a t in fo rm atio n . I f  a child  ap p ears  at the hearing , the 

ch ild  shall be  located  aw ay from  v iew  o f  the  public.

* Sec. 50 . T h e  u n co d ified  law  o f  the S ta te  o f  M ask a  is am ended  by ad d in g  a new' sec tion  to  

read:

D IR E C T  C O U R T  R U L E  A M E N D M E N T . R ule 18(e), A la sk a  C h ild  in N eed 

o f  A id  R ules o f  P rocedure , is am en d ed  to  read:

(e) Trial. A trial on  the  p e titio n  to  te rm in ate  paren tal righ ts

m  shall be held  w ith in  six  m o n th s  a fte r the date  on  w h ich  the petition  

to  te rm in a te  paren ta l righ ts is filed , u n le ss  the co u rt finds that good  cause is show n for
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a co n tin u an ce ; when [. W H E N ] d e te rm in in g  w h e th e r to  g ran t a  co n tin u an ce  for good 

cau se , the court shall take  into co n sid era tio n  the age o f  th e  ch ild  and  the  po ten tial 

ad v e rse  effect that the  de lay  m ay  h av e  on the c h ild ; the [. T H E ] court shall m ake 

w ritten  find ings v/hen g ran ting  a con tinuance^

(2) shall be by jury when a jury trial has been demanded and not

waived by a party as provided in Rules 38 and 39, Alaska Rules of Civil

Procedure.

* Sec. 51. T he uncod ified  law  o f  the S ta te  o f  A laska is am en d ed  by  ad d in g  a new' section  to 

read:

D IR E C T  C O U R T  R U L E  A M E N D M E N T . R u le  18(g), A lask a  C hild  in N eed 

o f  A id  R ules o f  P rocedure , is am en d ed  to read:

(g) Judgment. T he court sh a ll m ake find ings o f  fac t for matters tried to the 

court and shall en ter an  o rd e r w 'ithin 90 days a fte r the las t d ay  o f  tria l on the petition  

to  term inate  parental n g h ts . T he co u rt shall co m m it th e  ch ild  to  th e  custody  o f  the 

D ep artm en t i f  paren tal righ ts are te rm in ated .

* Sec. 52. The uncod ified  law  o f  the  S ta te  o f  A laska is am en d ed  by  ad d in g  a n ew  section to 

read:

D IR E C T  C O U R T  R U L E  A M E N D M E N T . R u le  2 2 (c ), A lask a  C hild  in N eed 

o f  A id  R ules o f  P rocedure , is am en d ed  to read:

(c) Child's Name or Picture. T he n am e o r p ic tu re  o f  a ch ild  w ho is the 

su b jec t o f  a C IN A  p ro ceed in g  m ay  not be m ade av a ila b le  to  the  public  unless 

au th o rized  by court o rd e r acco m p an ied  by a w ritten  s ta tem en t reciting  the 

c ircu m stan ces  w hich  su pport su ch  au th o riza tio n , or unless to implement the 

permanency plan for the child after all parental rights of custody have been 

terminated.

* Sec. 53. T he uncod ified  law  o f  the S ta te  o f  A laska is am en d ed  by ad d in g  a new  section to  

read:

IN D IR E C T  C O U R T  R U L E  A M E N D M E N T , (a) S ec tio n s  9 and 10 o f  th is A ct 

AS 4 7 .1 0 .0 8 0 (x ) , enacted  by sec. 13 o f  th is  A ct, and A S 4 7 .1 0 .0 8 8 (o ) , en ac ted  by sec. 15 o f  

th is  A c t, h av e  the effect o f  ch an g in g  R ule 3. A lask a  C hild  in N e ed  o l A id  R u les  o f  P rocedure, 

by a llo w in g  m em bers o f  the pub lic  to a tten d  court hearings ex cep t in ce rta in  circum stances.
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1 (b) A S  4 7 .1 0 .0 6 5 , en ac ted  by sec. 8 o f  th is A ct, and  A S  4 7 .1 0 .0 8 0 (c ), as am en d ed  by

2 sec . 11 o f  th is  A ct, have  the  effec t o f  ch ang ing  R ule 18, A lask a  C h ild  in  N eed  o f  A id  R u les o f

3 P ro ced u re , by p ro v id in g  fo r a righ t to  a  ju ry  trial on  a  p e titio n  to  te rm in a te  paren tal righ ts.

4 (c) S ections 18 and  21-26  o f  th is  A ct have the e ffec t o f  chang ing  R ule 22, A lask a

5 C h ild  in N eed  o f  A id  R u les  o f  P rocedure , by a llo w in g  th e  d isc lo su re  o f  co n fid en tia

6 in fo rm atio n  p erta in ing  to  a ch ild , includ ing  a ch ild 's  n am e o r  p ic tu re  to be m ade p u b lic  in

7 ce rta in  c ircum stances.

8 * Sec. 54. T he u n co d ified  law  o f  the S tate o f  A lask a  is am en d ed  by  adding  a n ew  sec tio n  to

9 read :

10 T W O -T H IR D S  V O T E  N O T  R E Q U IR E D  F O R  C E R T A IN  A M E N D M E N T S .

11 B ecau se  the en ac tm en t o f  A S  47 .10 .065  and the am en d m en ts  to  A S  47 .1 0 .0 8 0 (c ) and  R ules

12 18(e) and 18(g), A lask a  C h ild  in N eed  o f  A id  R u les o f  P ro ced u re , to the ex ten t that the

13 en ac tm en t and am en d m en ts  p ro v id e  a righ t to  a ju ry  tria l on  a p e titio n  to te rm in ate  parental

14 rig h ts , affec t a su b stan tiv e  rig h t, secs. 8, 11. 50, 51 , and 53 o f  th is  A ct do no t req u ire  a tw o-

15 th ird s  vo te o f  the leg is la tu re  to  co n fer the righ t to  a ju ry  tria l on  a petition  to  te rm in ate

16 p aren ta l rights.

17 * Sec. 55. T he u n co d ified  law  o f  the  S tate o f  A lask a  is am en d ed  by  adding a new  sec tio n  to

18 read:

19 IN IT IA L  M E M B E R S  O F S T A T E  P A N E L , (a) N o tw ith s tan d in g  A S 47 .14 .2 0 5 (b ),

20  en ac ted  by sec. 36 o f  th is  A c t, the g o v ern o r shall ap p o in t the  in itia l pub lic  m em bers o f  each  o f

21 the  C itizens ' R ev iew  P anel fo r P erm anency  P lann ing  so tha t o n e  m em b er o f  each  panel serves

22 a o n e -y ea r term , tw o  m em b ers  o f  each  panel serve tw o -y ear te rm s, and  tw o  m em bers o f  each

23 pane! serve th ree -y ea r term s.

24 (b) T he in itial p u b lic  m em bers m ust be p erso n s  w h o  have experience , specia l

25 k n o w led g e , o r a d em o n stra ted  in terest in the w elfare o f  ch ild ren .

26 * S ec. 56. T he u n co d ified  law  o f  the S ta te  o f  A lask a  is am en d e d  by  add ing  a new' sec tio n  to

27 read:

28 A P P L IC A B IL IT Y , (a ) AS 47 .10 .065 , enacted  by sec. 8 o f  th is  A ct, 47 .10 .0 8 0 (c), as

29 am en d ed  by sec. 11 o f  th is  A c t, and R ules 18(e) and  18(g), A lask a  C h ild  in N eed  o f  A id  R ules

30 o f  P rocedure , as am en d ed  by  secs. 50 and 51 o f  th is  A c t, a p p ly  to  p e titio n s to  te rm in ate

31 p aren ta l righ ts  that are filed  on  or a fte r the e ffec tiv e  date  o f  secs. 8, 11, 50, and  51 o f  th is  A ct.
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(b ) T h e  am en d m en ts  to  R u le  3 , A lask a  C h ild  in N eed  o f  A id  R u les  o f  P rocedure, 

m ad e  by  secs. 47  - 49  o f  th is A ct, ap p ly  to  h ea rin g s  th a t are co n d u c ted  on  o r  a f te r  th e  effective 

d a te  o f  secs. 4 7  - 49  o f  th is  Act.

(c) S ec tio n s  9 - 11, 13, 15, 17, 18, 21 - 27 , 3 2 , 47  - 49 , and  52 o f  th is  A ct app ly  to  all 

p ro c eed in g s  and  h ea rin g s  conducted  on  o r a fte r th e  e ffec tiv e  d ate  o f  those  sec tio n s .

(d) S ec tio n s  9, 10, 13, 15, and  18 - 27  o f  th is  A ct ap p ly  to  all in fo rm a tio n , records, 

and  files  c rea ted  on o r a fte r the e ffec tiv e  d ate  o f  th o se  sec tio n s; h o w ev er, i f  a f ile  contains 

in fo rm a tio n  and  reco rd s  that w ere c rea ted  befo re  th e  e ffec tiv e  date  o f  secs. 9 , 10, 13, 15, and 

18 - 27  o f  th is  A ct, th a t in fo rm ation  and  th o se  reco rd s  re ta in  th e  co n fid e n tia lity  sta tu s that 

th ey  had  u n d e r the law  on  the day b e fo re  the e ffec tiv e  da te  o f  secs. 9, 10, 13, 15, and 1 8 - 2 7  

o f  th is  A ct.

* Sec. 57. T h e u n co d ified  law  o f  th e  S ta te  o f  A la sk a  is am en d ed  by ad d in g  a  n ew  sec tion  to 

read:

T R A N S IT IO N : R E G U L A T IO N S . T h e  D e p artm en t o f  H ealth  and  Social Services 

m ay  p ro c eed  to  ad o p t regu la tions n ecessa ry  to  im p lem en t the  ch an g es m a d e  by  th is A ct. T he 

reg u la tio n s  tak e  e ffec t u nder A S 4 4 .6 2  (A d m in is tra tiv e  P ro ced u re  A ct), b u t n o t befo re  the 

e ffec tiv e  da te  o f  the re lev an t s ta tu to ry  change.

* Sec. 58. T h e  u n co d ified  law  o f  th e  S ta te  o f  A la sk a  is am en d ed  by  ad d in g  a n ew  sec tion  to 

read :

R E P O R T . B y D ecem ber 1, 2 0 0 6 , the g o v e rn o r shall issue  a re p o rt, includ ing  any 

reco m m en d a tio n s  fo r statu to ry  ch an g es , to the  pub lic  and the  leg is la tu re  on the 

im p lem en ta tio n  o f  th is  A ct.

* Sec. 59. T h e u n co d ified  law  o f  the  S ta te  o f  A la sk a  is am ended  by ad d in g  a  new  sec tion  to 

read :

C O N D IT IO N A L  E FFE C T , (a ) T hat p o rtio n  o f  R ule 18(e)(2), A la sk a  C hild  in N eed 

o f  A id  R u les o f  P ro ced u re , added by sec. 50  o f  th is  A c t. that reads "and not w a iv ed  by a party  

as p ro v id ed  in R u les  38 and  39, A lask a  R u les  o f  C iv il P ro ced u re ,"  tak es  e ffe c t only  i f  sec. 50 

o f  th is  A ct re ce iv es  the tw o -th iras  m a jo rity  vo te  o f  each  h ouse  requ ired  by  art. IV , sec. 15, 

C o n s titu tio n  o f  the S ta te  o f  A laska.

(b) T h e  am en d m en ts  to R u le  3, A lask a  C h ild  in N eed  o f  A id  R u les  o f  P rocedure, 

m ad e  by secs. 4 7  - 49  o f  th is A ct, tak e  e ffec t o n ly  i f  secs. 47  - 49  o f  th is  A c t receive  the tw o-
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1 || th ird s m ajo rity  vo te  o f  each  h o u se  required  by art. IV , sec . 15, C onstitu tion  o f  th e  S tate o f

2 || A laska.

3 II (c) The am en d m en ts  to  R u le  22(c), A lask a  C h ild  in  N e ed  o f  A id R ules o f  P rocedure ,

4  || m ade by sec. 52 o f  th is  A ct take  effect only  i f  sec. 52 o f  th is  A ct receives th e  tw o -th ird s

5 || m ajo rity  vo te  o f  each  h o u se  req u ired  by Art. IV , sec. 15, C o n stitu tio n  o f  the S tate o f  A laska.

6 II (d ) S ections 9 and  10 o f  th is  Act, A S  4 7 .1 0 .0 8 0 (x ), en ac ted  by sec. 13 o f  th is  A a ,

7 || A S  4 7 .1 0 .088(o ), en ac ted  by sec. 15 o f  th is A ct, and  secs. 18 and  21 - 27 o f  th is  A ct, take

8 || e ffect on ly  i f  secs. 47  - 49 , 52, an d  53(a) and (c) o f  th is  A c t rece iv e  the tw o -th ird s  m ajority

9 Ii vo te o f  each  h ouse  as req u ired  by art. IV , sec. 15, C o n s titu tio n  o f  the  S tate o f  A lask a .

10 || * Sec. 60. A S 4 7 .1 0 .9 6 0 , as am ended  by sec. 30  o f  th is  A c t, tak es  effect 180 d ay s  a fte r the

11 || e ffec tive  date  o f  sec. 1 o f  th is A ct.

12 || * Sec. 61. If, u n d er sec . 59  o f  th is  A ct, secs. 9 and  10 o f  th is  A ct, A S  47 .1 0 .0 8 0 (x ), enacted

13 || by sec. 13 o f  th is A ct, A S  4 7 .1 0 .088(o ), enacted  by  sec . 15 o f  th is  A ct, and secs. 18 and 21 -

14 || 27  o f  th is  A ct take e ffec t, they  tak e  effect Ju ly  1, 2005 .

15 || * Sec. 62 . E xcep t as p ro v id ed  in secs. 60 and  61 o f  th is  A ct, this A ct tak es  effect

16 || im m ed ia te ly  u n d er A S 0 1 .1 0 .070(c).
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Department of Health and Human ServicesMayor Mark Iivqich

March 18, 2005 MAR 3 0 2005

The Honorable Peggy Wilson
Chair, State House Health, Education and Social Sendees Committee
Alaska State House o f  Representatives
State Capitol, Room 108
Juneau, AK 99811
VIA fax: 465-3175

Dear Representative Wilson:

I write to comment on behalf o f  the Municipality of Anchorage on the Family Rights Act, 
CSSSHB (HESS) (“HB 53”). Wc thank you for the concern for the children o f this state which 
HB 33 articulates. We want to bring to your attention our view that the bill should more clearly 
give child care licensing entities in Alaska greater access to the records o f  the Office of  
Children’s Services (OCS) for purposes o f  licensing and investigating child care facilities. We 
believe all children o f this state will benefit if OCS and child care licensing entities share 
information.

I. Introduction

The Municipality of Anchorage, Department o f  Health and Human Services, Child & Adult Care 
Program (CAC) now has full responsibility for licensing all child care facilities in Anchorage.
Its duties include issuing licenses as well as restricting and removing these licenses. As you are 
aware, many children in Alaska now spend their most formative years in the care of licensed 
child care providers. Many o f  these young children are infants who are unable to talk.
Therefore, it is the responsibility o f CAC and other licensing entities in Alaska to ensure that 
these young children are safe and well-cared for in child care entities.

II. Background

Before the CAC issues a license, it conducts an investigation which consists o f  checking criminal 
backgrounds and finger printing applicants, in addition to other investigation.1 It also asks child 
care providers to sign releases so that it may check the provider’s child protection background."

When CAC receives complaints about child care facilities, it must investigate those complaints 
and take licensing action if the complaints have merit. Unfortunately, the CAC’s ability to 
license and investigate child care facilities in Anchorage has been compromised in recent years 
by the inability o f its workers to gain access to OCS files o f  child care providers. For example,

1 See, AMC16.55.100.
2 See, AMC 16.55.100 D. 15. a. ii.
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in one instance, after receiving several complaints about a child care facility, CAC initiated 
proceedings to revoke the facility’s license. During the course of preparing the case for hearing, 
CAC learned that the child care provider at issue had an extensive file at OCS, with serious 
allegations relating to the health and safety o f  children which spanned a 10-year period. None o f  
these episodes had been reported to CAC, and line workers at OCS had been afraid to tell CAC 
o f these episodes because o f  the restriction on disclosure o f  child protection records.3 In other 
instances, CAC has been concerned that home-based child care providers had children o f  their 
own in the home who had serious behavioral problems and who thus posed a threat to the 
children in their care.

Therefore, in addition to wanting to protect children in care from adults who may pose a threat to 
their well being, CAC wants to be able to protect children in care from potential abuse or neglect 
by other children.4 If CAC is allowed greater access to OCS records, it could then make a better 
determination as to whether some applicants should be awarded a license in the first place. In 
addition, if CAC receives complaints about a child care facility after it has been licensed, it will 
have a better means o f  investigating those complaints.

III. Discussio ofHB33

As you know, AS 47.10.093 currently states as follows:

(a) Except as specified in 47.10.092 and (b) (g) o f  this section, all information and 
social records pertaining to a minor who is subject to this chapter or AS 47.17 
prepared by or in the possession o f a federal, state, or municipal agency or 
employee in the discharge o f the agency’s or employee’s official duty are privileged 
and may not be disclosed directly or indirectly without a court order.

Section 22 o f HB 33, adds a new exception to the prohibition on disclosure, which appears to 
give OCS the authority to provide records to licensing agencies like CAC. It provides as 
follows:

Sec. 22. AS 47.10.093 (b) is amended to read:

(b) A state or municipal agency or employee shall disclose appropriate contldcntial 
information regarding a case to

(11) a careuiver of  a child or entity responsible for ensuring the safety of children 
as necessary to protect the safely of a child

Subsection (11) as drafted appears to relate to agencies like CAC, as CAC is “an entity 
responsible for ensuring the safety of children.” However, to clarify the fact that child care 
licensing authorities have access to child protection records o f  providers, we request that you 
substitute “of children” for "a child” at the end of subsection 11. If this phrase “of children” is

3 See, AS 47.10.093.
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added, the legislation will more clearly indicate the intent that agencies such as CAC have the 
ability to review child protection records so that it can better protect all children in a child care 
facility from potentially harmful child care providers and individuals who have contact with 
children in child care entities.

CAC will agree to keep information it receives from OCS confidential. Indeed, AS 47.10.093 
(m) as drafted states that:

(m) Except for a disclosure made under (k) o f  this section, a person to whom disclosure 
is made under this section may not disclose confidential information about the child 
or the child’s family to a person not authorized to receive it.

Moreover, CAC is bound by the confidentiality requirements of its own regulations. 5

IV. Conclusion

If agencies such as the CAC have greater access to OCS records o f  providers, they can better 
serve the young children o f  this state. CAC’s goals are so closely aligned with the goals o f  OCS 
that this access should not create a conflict for cither agency, as long as both agencies agree to 
maintain confidentiality. We therefore request that you clarify HB 33 so that child care licensing 
entities have greater access to State child protection records.

If you have questions or would like to speak with me about this matter further, please call me at 
(907)343-4676.

Sincerely,

Martha M. Anderson
Child and Adult Care Program Manager

cc: Senator Fred Dyson
Representative Sharon Cissna
Representative John Coghill Jr., House Majority Leader
Beverly K. Wooley, Director
Mary Pinkel, Assistant Municipal Attorney

5 See, AMC 16.55.160.
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March 14,2005 

Representative Peggy Wilson
House Health, Education and Social Services Committee Chairperson 
Alaska Legislature 
Juneau, Alaska

Representative Wilson:

MAR 2 1 ?005

This letter is in response to revisions to the Alaska Statutes regarding confidentiality o f  Child 
Protection information. It is a pleasure to see proposed language to improve some o f the child 
protection concerns.

The Municipality of Anchorage (MOA), Department of Health and Human Services is 
responsible for conducting child protection investigations for allegations made against all 
licensed child care facilities. The State investigates allegations when the parent or family 
member has been accused o f harming a relative.

The inability of  the Municipality to receive records from the State Child Protection files creates a 
major danger for children. With the proposed revisions to the statute, we strongly advise 
language be included to grant permission for MOA licensing to have access to this information.

Information was available when State Licensing and Child Protection services were both under 
the same Division, DFYS. It is commonly available in other states.

Licensing has strict requirements to protect children’s identities, as does Child Protection. So 
any new systems to share information will continue to protect children’s anonymity. Both 
agencies need to be able to exchange information.

Licensing needs information from the Child Protection files that relates in any way to licensing 
statutes, regulations and Anchorage Municipal code, AMC 16.55. Licensing needs to review and 
copy any and all reports o f  concerns filed with Child Protection and findings whether or not they 
were substantiated. It needs to know the type o f investigation already performed. It also needs 
information on all cases associated with the names submitted to the Child Protection office by 
licensing including all “persons in contact with children” as defined in licensing code, AMC 
16.55, and children o f providers who will be in the facility and have been accused o f  harming 
others, for example the child o f  a license applicant who has sexually assaulted or threatened to 
kill others. It is important to know the degree and frequency o f the allegation o f  harm in order to 
protect children in care.

Licensing has many tools to protect children including denial or removal o f  a license or more 
minor protections such as restricting hours o f operation or the ages served. It does not remove 
children from parent’s custody. So while a Child Protection office may not be able to act or may
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not classify the allegation at a level requiring an investigation, licensing must consider all the 
allegations before allowing other children to be cared for by the potential abuser.

There has been more than one case where Child Protection staff were aware o f  dangers to 
children if the facility was licensed, but have not been allowed to inform us. In one case 
recently, a provider was licensed in the Municipality to do child care after licensing received 
clearance from Child Protection. Several years later, licensing found the Child Protection files 
had had approximately 14 abuse allegations over a ten year period that was not reported to 
licensing. When Child Protection removed a child because o f  abuse they were not sure they 
could tell licensing, they required a court order before licensing could obtain information to 
accurately determine whether a license should continue, and weren’t sure they could even testify 
at a licensing hearing.

Both Child Protection and MOA Licensing share a mandate to protect children and although 
each agency plays a specific role, inadequacies in the current law should not be an impediment to 
partnership. Any revised statutes that do not support the sharing o f information between State 
Child Protection and local Licensing puts children at grave risk.

In House Bill 53, Section 22 amending AS 47.10.093 (b) adds subsection (11) including the 
phrase “entity responsible for ensuring the safety o f  children as necessary to protect the safety of  
a child;” If this section is designed to allow Licensing access o f  Child Protection files, we urge 
that the language more clearly address licensing and the protection of all the children. The last 
word child suggests it is the one child who was harmed rather than a protection for all children 
who may be in care. There are other sections in the Bill also that seem to apply to licensing that 
may also need clarifying. We need the Bill to address all the issues identified in this letter.

The Municipality has been working for years to try to resolve these issues and will be glad to 
continue to assist you in this important revision. Please contac* me at 343-4758, 343-6536 with 
further questions or suggestions.

Thanks you for your attention to this important matter.

Sincerely,

Martha M. Anderson
Child & Adult Care Program Manager

cc: Sharon Cissna, House Representative
Ken Takakuwa, Division Manager 
Mary Pinkel, Assistant Municipal Attorney
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Honorable Peggy Wilson, Chair 
House Health, Education and 

Social Services Committee 
Alaska State Capitol; Rm. 108 
Juneau. AK 99801

Dear Representative Wilson.

The Department o f  Health and Social Services respectfully requests a hearing in the 
House Health, Education, and Social Services Committee on House Bill 193 "An Act 
relating to the licensing, regulation, enforcement, and appeal rights o f ambulatory 
surgical centers, assisted living homes, child care facilities, child placement agencies, 
foster homes, free-standing birth centers, home health agencies, hospices or agencies 
providing hospice services, hospitals, intermediate care facilities for the mentally 
retarded, maternity homes, nursing facilities, residential child care facilities, residential 
psychiatric treatment centers, and rural health clinics; relating to criminal history 
requirements, and a registry, regarding certain licenses, certifications, approvals, and 
authorizations by the Department of Health and Social Services: making conforming 
amendments; and providing for an effective date."

The proposed bill will streamline the department’s licensing processes by consolidating 
virtually all o f  the licensing functions related to standards, enforcement, and appeal rights 
into a single chapter o f  the Alaska Statutes.

The Governor’s transmittal letter providing additional information about the bill and a 
fiscal note should be on file with the committee. The department will provide the 
committee with a sectional analysis of the bill in the next several days.
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Your favorable consideration o f this request will be appreciated.

cc: Kevin Jardell, Legislative Director
Office o f  the Governor

Dr. Richard Mandsager, Director 
Division of Public Health

Sincerely,

Special Assistant



FRANK H MIJRKOWSK1. GOVERNOR

D E P A R T M E N T  O F  L A W

O F F IC E  O F  TH E A TTO RNEY  G EN ER A L

p.o. box nom
DIMOND COURTHOUSE. 5thFLOOR
JUNEAU. AUSKA 99811-0300 
PHONL: (907)465-3600
FAX- (907)465-2539

April 19, 2005

APR i  1 2005The Honorable Peggy Wilson 3
House o f  Representatives 
Alaska State Capital— Room 108 
Mail stop: 3100

Dear Representative Wilson:

At a hearing on HB 53, you asked me to give you a form notice that we provide to 
grandparents and foster parents. Enclosed is this form. I apologize for the delay.

You will notice that we try to use plain language. Please let me know i f  you wish 
any additional information.

Sincerely,

DAVID W. MARQUEZ  
ATTORNEY GENERAL

Jan A. Rutherdale 
Assistant Attorney General

JAR:aeo



T h e  fo llo w in g  a r e  t h e  D O L /O S C  c o m m e n ts  to  th e  p r o p o s e d  a m e n d m e n ts  to  H B
• 5 3 , a lo n g  w ith  a d d itio n a l s u g g e s t io n s . N o te : O C S  h a s  n o t r e v ie w e d  th is  d o c u m e n t, 

a n d  b o th  D O L  a n d  O S C  m a y  h a v e  fu rth er  c o m m e n ts  o r  p r o p o s e d  a m e n d m e n ts  to  th is  

la r g e  bill in th e  fu tu r e .

Page 1, line 6: proposed amendment is OK.

Page 1, line 2: we were unsure of this proposal since the deleted word is not at this place.

Page 2, line 9, fo llow ing “Adoption R ules” : wc are not sure if there is there still an 
amendment to CINA Rule22. If so the amendment should read:

Insert: and Rules 17.2 , 18 and 22, Alaska Child in Need o f Aid Rules”

Page 2, line 13:

Insert:

*Section 1. AS 13.26.055 is amended to read:

Sec. 13.26.055. C ourt appointm ent o f guardian o f m inor; qualifications; priority o f m inor's 
nom inee and an adult fam ily m em ber. The court may appoint as guardian any person whose 
appointment would be in the best interests of the minor, subject to the followinu requirments. The 
court shall appoint

(a) a person nominated by the minor, if the minor is 14 years of age or older, unless the 
court finds the appointment contrary to the best interests of the minor: or

(b) . unless in conflict with subsection (a), an adult family member, unless the court 
finds the appointment contrary to the best interests o f  the minor.

R enum ber the fo llow ing bill sections accordingly.

Page 2, line 16:

Delete: “, including a grandparent,” [since the definition o f “adult family member” in
sec. 31 of the bill (AS 47.10.990(28) includes grandparents]

Page 2, line 17:

Delete: “two consecutive years”

Insert: “twelve consecutive months” or “one continuous year”

Page 2, line 18:

^  Insert:

A fter “ AS 47 .10 .080(c)(3 )”

l



After the word “person”

Insert:

Delete: “that the adult family member is not fit to raise”

Insert: “good cause not to grant the petition” [good cause is ah accepted legal term]

Page 2, line 22, through page 3, line 4: All changes to HB 114, which should pass out of  
House State Affairs on 3/22/05, need to be included.

Page 3, lines 25-28: The construction language does not track the changes made in this bill. 
We need to revisit this section once all the other changes are set.

Page 4, line 22 through page 5, line 2:

Delete all material [(a) moved to page 2, line 13 (amending AS 13.26.055), (b) is unnecessary 
and part o f  (c) moved to Page 9, line 31 (amending AS 47.10.088(i)]

Page 4, line 27: The proposed amendment is moot due our suggested changes to AS 
13.26.055 (see page 2, line 13).

Page 4, line 24: (this should be Page 4, Line 25); proposed amendment also moot.

Page 5, line 14:

Delete: “under this chapter”

Page 5, line 15:

After the word “rights”

Insert: “under 47.10.080(o) or AS 47.10.088”

Page 7, lines 22-23:

After “members”

Delete: “, including grandparents,”

Page 8, line 19:

After “past”

Page 2, line 19:

Delete: “age”



Insert: “y e a rs  o f  age,”

Page 8, line 22:

After “(3)”

Delete: “unless a jury trial has been requested bv a p a r ty /’ [unecessaiy due to
suggested changes on page 5, line 15]

Page 8, lines 26-28:

After “child”

Delete all material except the period

Page 8, line 29: proposed amendment is OK (but remove “and” at end of (4)(B))

Page 9, lines 11-13:

After “hearing”

Delete all material

Insert: “A non-party adult family member requesting a nearing under this subsection is
not eligible for publicly appointed legal counsel.”

Page 9, lines 11 & 12: proposed amendment is moot due our suggested changes to this 

section.

Page 9, lines 17 & 18: proposed amendment is OK 

Page 9, lines 23:

After “and”

Insert: “encourage foster parents”

Page 9, line 28: Insert new section

AS 47.10.084(c) is amended to read:

(c) When there has been transfer o f  legal custody or appointment o f  a guardian and parental 
rights have not been terminated by court decree, the parents shall have residual rights and 
responsibilities. These residual rights and responsibilities of the parent include, but are not limited to, 
the right and responsibility o f  reasonable visitation, consent to adoption, consent to marriage, consent 
to military enlistment, consent to major medical treatment except in cases o f  emergency or cases 
falling under AS 25.20.025, and the responsibility for support, except if by court order any residual

3



right and responsibility has been delegated to a guardian under (b) of this section. “Major medical 
treatment” includes medication used to treat a diagnosed mental health disorder.

Page 9, line 31:

After “filed.”

Insert: T h e departm ent shall attem pt to locate all living adult fam ily m em bers o f a
child and to investigate  the adult fam ily m em ber’s ability  to care for the child before  
placing the child  for adoption or approving an adoption o f  the child under this chapter. 
T h e departm ent shall provide w ritten notice to all located adult fam ily m em bers o f  their  
rights under this chapter and o f the procedures necessary to gain custody o f  the child.

Page 10, line 1:

After “child”

Delete: “by blood”

Page 10, line 3:

After “adoption”

Insert:

Page 10, lines 11-12:

After “by”

Delete: “a person related to the child by blood”

Insert: “an aduii family member”

Page 10, line 16:

After second “the”

Delete: “person related to the child by blood”

Insert: “adult family member”

Page 11, line 13:

After “(n)”

Delete: “A person related to a child by blood”

Insert: “An adult family member”

Page 11, line 13: proposed amendment is moot due our suggested changes to this section.
4



Delel “a person related to a child by blood”

Insert: “an adult family member”

Page 11, line 18: we would propose the following language:

After the word “hearing.”

Insert: “A non-party adult family member requesting a hearing under this subsection is
not eligible for publicly appointed legal counsel.”

Page 11, line 24: See comments re Page 2, line 22 (be sure all changes to HB 114 are 
incorporated in this version).

Page 11, lines 24-28:

Delete all material.

Page 12, lines 17 & 18:

Delete: “an adult family member”

Re-insert: “parent”

Page 12, line 25: proposed amendment is OK 

Page 12, line 25: we propose the following:

After “information”

Insert: “excluding privileged attorney/client communications and the names and other
identifying information o f  mandatory reporters under AS 47.17.”

Page 12, lines 28 & 29: proposed amendment is OK

Page 13, line 4:

Alter “The”

Deleter “duty imposed on”

Insert: “requirements o f ’



Page 13, lines 4-7

After “section” 

Delete all material

Insert: “remain in effect throughout the time the child is in the custody o f the
department, including after the”

Page 13, lines 89:

After “child”

Delete: However, the duty dees lapse after termination of the parent’s parent rights
i f ’

In sert. ‘unless’

Page 13, line 17:

After “section,”

Insert: “and as provided to all parties in a ch ild-in-need-of-aid  proceeding under
court rules,”

Page 13, line 25:

After “(1)”

Delete: A guardian ad litem appointed by the court;”

Page 13, line 30:

After “or”

Delete: “adult family member:

Re-insert: “relatives”

Page 14, line 30:

After “department”

Insert: “, the governor, or the legislature’

Page 16, lines 16 - 19: proposed amendment is OK

Page 16 through 18 (Section 28): \. e propose a new section to establish the grievance 
procedure along with previsions that require OCS to notify parents o f  their rights under this 
statute. We would prefer to keep the process in regulation, which is whe^c it is currently. As 
such we propose adding a new section to Title 47 that reads something like:
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Sec. 47.10.098. Grievance Procedure, (a) The department shall develop, through 
regulation, a grievance procedure that provides parents a process to file complaints with 
respect to the

1. Application o f a departmental policy or procedure;
2. Compliance with this chapter or a regulation adopted under this chapter; or
3. An act or failure to act by the department.

(b) the department shall develop a handout that explains this procedure, which shall be offered 
to each parent involved with the department.

[If our proposal is accepted, Page 16, line 21 -  page 18 -  line 30 should be deleted]

Page 19, lines 1 -8 :

Delete all language.

Insert:

Sec. 47.10.960. Civil liability. Failure to comply with a provision o f this title does not constitute a 
basis for civil liability for damages.

Page 19, line 18: proposed amendment is OK 

Page 19, line 31:

After first “a”

Delete: “relative by blood or marriage”

Insert: “adult family member”

Page 20, line 1:

After third “the”

Delete: “relative”

Insert: “adult family member”

Page 20, line 2:

. .ftcr “placement”

Insert: “Nothing in this section waives the requirement that a non-relative be licensed
as a foster home prior to any child being placed in their care.”

Page 20, lines 6, 8 ,1 2 ,1 5  & 19:

Substitute “adult family member” in place o f “relative”
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After “AS 47.17; 

Delete: “or”

P ag e  20 line 14:

Page 20 line 27:

After “elements.”

Insert:
(4) determines that placement under this section, with a family friend or relative 

is the best interest of the child over the objection o f the parent o f guardian; or
(5) determines that the parent or guardians preference is not appropriate because 

placement of the child would not be in the child’s best interest because the child would not be 
located near parents for purposes o f visitation or reunification.

Page 20 line 29:

After “I f ’

Delete: “a blood relative”

Insert: “adult family member”

_  Page 21 line 1:

Delete: “relative” and “relative’s”

Insert: “adult family member” and “adult family member’s”

Page 22, line 13: proposed amendment is OK 

Page 22, line 16:

After “report”

Insert: “is released”

Page 22, line 17:

After “section”

Delete: “is submitted to the governor”

After “submit”

Insert: “to the governor”

8



After “report”

Delete: “to the governor”

Page 24, line 24: OCS proposes that the following provision be included in this bill:

Insert: AS 47.18.300(a) is amended to read:

(a) The department, in coordination with local public and private agencies, shall design, 
develop, and implement a foster care transition program to provide support and services to 
individuals who

(1) reach or have reached the age of 16 or older while in state foster care 
and have not yet reached the age of 23_[21 ] and

(2) meet other eligibility criteria established by the department under (b) 
of this section.

Page 24, line 24 through Page 25, line 1: proposed amendment is OK

Page 29, line 3: proposed amendment is OK

Page 29, line 8: proposed amendment is OK

Page 29, line 10: proposed amendment is OK

Page 29, line 11: proposed amendment is OK

Page 29, line 22: proposed amendment is OK

Page 29, line 24: proposed amendment is OK

Page 31, lines 12-14: proposed amendment is OK

Page 32, line 5: proposed amendment is OK

Page 32, line 8: proposed amendment is OK

Page 32, line 8: proposed amendment is OK

P age 22, line  18:

9
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26 USCS I 1902

OPA 0002

i

(2) that Congress, througtistatutes, treatias, and 
tbs general course of dealing with IndiAn tribes, has 
assumed the responsibflfty for the protection end 
preservation of Indian tribes and their resources;

(8) that than is d o  resource that is more vital to 
the continued existence and integrity of Indian 
tribes than their children and that the United States 
has a direct interest, as trustee, In protecting Indian 
children , who arc members of or are eligible for 
membership in an Indian r̂ibe; '

.(0) that an alarmingly high percentage of Indian 
famines are broken up by the removal, often unwar­
ranted, of theirchildren from them by nontribal 
public and private agencies and that an alarmingly 
nigh percentage ofsuch children are placed in non- 
Indian foster and. adoptive homes ana institutions; 
and . • ” ,
’> (S) that the States, exercising their recognized 
jurisdiction ever Indian child custody proceedings 
through administrative and .judicial bodies, have 
often failed to recognize the eaoential tribal relations 
of Indian people and the cultural and social stan­
dards prevailing In. Indian communities and

(Nov; 6,1978, T. L. 95-608, } 2, 92 Stat. 3069.)

U N IT E D  6TA3B 8 CODE SER V IC E 426%

S 1901 Congressional declaration of policy 
Ths Congress hereby declares that it is the policy 

of this Nation fo protect the beat interests of Indian 
children and to promote the stability and socurity of 
Indian tribes and fomtiiesjby the establishment of 
minimum Federal standards for the removal of 
Indian, children from then;; families and "the-place­
ment of such children in- footer or adoptive homes 
which dill reflect the unique values of Indian cul­
ture, and by providing for assistance to Indian tribes 
in the operation of child and' fiunily service 
programs. i

CNev. 8.1878, P. L. 95-608, (  8, 92 Stat 3069.)

I 1903. Definitions - '
For the purposes of thislAct [25 USCS {} 1901et 

seq J, except as may be specifically provided other­
wise, tbs tsnn— . ' j ‘

(1) 'child custody proceeding” shall mean and 
include—
- (j) “foster care placement* which, shall mnq-asy 

action removing an Indian! child from its parent or 
Indian custodian for temporary placement in a foo­
ter home or institution or the bomb Of a guardian or 
conservator where the' parent or Indian custodian 
cannot have the child returned upon demand, but 
where parental rights have not been terminated;

(ii) “termination of parental rights* which shall 
mean any action resulting In the termination of the 
panmt-difldrelationflhip;Tv ....... '

(iii) “pread optivs. placement* which shall ms an 
the. temporary plaomnent (of an Indian child in a 
foster home or iratitution i after the 'termination of 
parental, righte,' but.ixior to or in lien of adoptive

placement;.'and
(iv) “adoptive placeusnt* whlchshall mean the.; 

permanent placement of ah Indian child for. adop­
tion, including any action resulting In a final decree '3  
of adoption.

Such term or terms, shall not lndiide a plaesmant: 
based upon an act whkh,if committed by an Adult,: 
would be deemed a crime or upon an award, in s 
a t v ^ |prvHM>ctinff| «S^i«t«teto>w«ofthaDp3lte.^

(2) “extended fiunily member* shall be aa .denned 
by the law or custom ofthe Indian child's tribe of, in ''t); 
the absence of such law or custom, shall bs a person 
who has readied the age of eighteen and who Is the 
Indian child’s grandparent; aunt dr unnto,-broth«r or 
sister, brother-in-law or sister-in-law, niece or/
nephew, feet ™- r m  7T1W) ".Indian” means any parson -any parson wno is. a l____
of ah Indian tribe, or who is an Alaska Nativeand a 'f  
member of a 'Regional Cor: retion as defined !lhi?t 
section 7 ofthe Alaska Native CiSimaScttlsnient Apt-S 
.(85 Stat 688,689) [48 USCS { 1606]; ./ .. ,. ■'.4

:(4) "Indian , child* means any unmsjĥ &'persoQ- 
who is under age eighteen and is either (a)a member 
of an Indian tribe or (b) ill eligible for membership in ' 
an Indian tribe and is therbiologlca] child-dr* 
member of an Indian tribe;

(6) "Indian child's tribe’ means (a)- the' Indian ̂  
tribe in which an Indian child is a member or eligible'̂  
for membership or (b). In the case of an Indian <Md ; ̂
who is a member of or eligible for membership in 
more than one tribe, the Indiantribewith which the 
Indian child has the more sjgtiiflcaftt contacts;

(6) "Indian custodian’ means any Indian person 
who has legal custody of an Indian cniid under tribal 
law or custom or under State law or to whom 
temporary pbyoical care, custody, and; control has -s 
been transferred by the parent of such child; ■ •»

(7) “Indian orgsnuation'meana any group, aseo- 
riatinn, partnership,' corporation, of Other legal en­
tity owned or controlled by Indians; brn majority of 
wboea msmbara are Indians;., ' -.

(8) “Indian triba*meana-any Indian tribe, band, 
nation, or other oigaifotcid group or ehnmi unity at 
Indians recognized a« ehgtbU for the oervioee pro- 
videdto Indians by.the Secretary because.of their / |a  
status as Indiana, indndteg any Alaska'Nktive.vil­
lage as defined in section 8(c) ofthe Alaska Native 
Claims Settlement Act (65 Stat.* 888, ,889), as 
amended [48 USCS § 1602(o)]; *".•* , .V

•: (9) “parent” means any biological parent or par­
ents of an Indian child or any Indian perarî  who has 
lawfolly adopted an Indian child, including -adop- 
tior s under tribal law or custom. It uoes not include 
the unwed father where paternity has not been 
acknowledged or established; .

(10) “reservation”, means Indian country ae de-':, 
fined in section 1161 of title 18, -United States Cede, 
and any lands, not cevnrod under such section, title, 
to which is either held by the United States ihtnut.'p

~?571'j

for the benefit of ahy Indian 
heldby any Indian tribe or ihi

•or individual or ’ 
infil subject to a.;,'



® --------------------------------------------------------------------------------------------------------------------------------

‘5  Sec. ►M7.10.96044. Duty and standard of care not created.

Nothing in this title creates a duty or standard of care for services to children and their families being 
served under AS 47.10.

D O C  B odyPage Page 1 o f 1
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M ust be served by certified  m ail or  personal service (T rooper)

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT *

In  t h e  M a t t e r  o f

A C h i l d  U nd er t h e  Age  
o f  E i g h t e e n  (18) Y e a r s ,  
D a te  o f  B i r t h :  * No. CP

NOTICE OF ADJUDICATION HEARING TO FOSTER PARENTS/ 
OUT-OF-HOME CARE PROVIDER/GRANDPARENTS

TO:
Name and  c a p a c i t y  ( F o s t e r  
p a r e n t / c a r e g i v e r / g r a n d p a r e n t )

T h i s  n o t i c e  i s  t o  in f o r m  you  t h a t  a p e t i t i o n  h a s  b een  

f i l e d  i n  s t a t e  c o u r t  t o  d e c i d e  w h e th e r  [name o f  c h i l d / r e n ]  i s / a r e  

[a] c h i l d / r e n  i n  n e e d  o f  a i d  u n d e r  A la s k a  S t a t u t e  4 7 . 1 0 . 0 1 1 .  An 

a d j u d i c a t i o n  h e a r i n g  a b o u t  t h i s  c h i l d / t h e s e  c h i l d r e n  w i l l  be  h e ld  

on * ,  2 0 0 5 ,  a t  * a . m . / p . m . ,  a p r e t r i a l  h e a r i n g  w i l l  be  h e l d  on * ,  

2 0 0 5 ,  a t  * a . m . / p . m . ,  and a c a s e  c o n f e r e n c e  i s  s c h e d u l e d  f o r  * ,  

2 0 0 5 ,  a t  * a . m . / p . m . ,  i n  t h e  S u p e r i o r  C o u r t ,  F i r s t  J u d i c i a l  

D i s t r i c t ,  [Dimond C o u r t h o u s e ,  C ou rtroom  ' C ' / ' D ' ,  123 4 th S t r e e t ,

J u n e a u ,  A l a s k a ;  17 N o r d ic  D r i v e ,  P e t e r s b u r g ,  A l a s k a ;  415 Main 

S t r e e t ,  C ou rtroom  ' A ' / ' D ' ,  K e t c h ik a n ,  A l a s k a ;  304 Lake S t r e e t ,  

Room 2 0 3 ,  S i t k a ,  A la s k a ;  P u b l i c  S a f e t y  B u i l d i n g ,  M i le  Z ero ,  

Z im o v ia  Hwy., W r a n g e l l ,  A l a s k a ] .  At t h e  h e a r i n g  t h e  c o u r t  may f i n d  

t h a t  [name o f  c h i l d / r e n ]  i s / a r e  [a] c h i l d / r e n  i n  n e e d  o f  a i d .  I f

N O T IC E  O F  A D JU D IC A T IO N  H E A R IN G  TO  F O S T E R  P A R E N T S / PA GE 1 O F 3
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t h e  c o u r t  d o e s  s o  i t  may a l s o  o r d e r  t h e  c h i l d / r e n  co m m itted  t o  th e  

c u s t o d y  o f  t h e  D ep artm en t o f  H e a l t h  and S o c i a l  S e r v i c e s  f o r  up t o  

two y e a r s  o r  i t  may p e r m a n e n t ly  t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  and  

r e s p o n s i b i l i t i e s  o f  t h e  c h i l d / r e n ' s  p a r e n t s .

T h is  l e t t e r  i s  b e in g  s e n t  t o  yo u  b e c a u s e  o f  A la s k a  la w s  

(AS 4 7 . 1 0 . 0 3 0 ( b ) , AS 4 7 . 1 0 . 0 7 0 ( a ) ,  AS 4 7 . 1 0 . 0 9 0 ,  and  

AS 4 7 . 1 0 . 0 9 3 ) .  T h ese  la w s  s a y  t h a t  a c h i l d ' s  f o s t e r  p a r e n t ,  o t h e r  

o u t - o f - h o m e  c a r e  p r o v i d e r ,  o r  g r a n d p a r e n t  m ust b e  t o l d  w h en ev er  a 

h e a r i n g  i s  h e l d  t o  d e c i d e  w h e th e r  a c h i l d  i s  a c h i l d  i n  n e e d  o f  

a i d .  T h is  w i l l  b e  t h e  o n l y  n o t i c e  y o u  w i l l  r e c e i v e  from  t h e  

A t t o r n e y  G e n e r a l ' s  O f f i c e ,  b u t  t h e  O f f i c e  o f  C h i l d r e n ' s  S e r v i c e s  

(OCS) i s  r e q u i r e d  t o  s e n d  n o t i c e  o f  l a t e r  h e a r i n g s .  You ca n  a l s o  

c a l l  OCS a t  (9 0 7 )  4 6 5 - 1 6 5 0  t o  l e a r n  when t h e  l a t e r  h e a r i n g s  a r e  

s c h e d u l e d .

You do  n o t  h a v e  t o  g o  t o  t h e  h e a r i n g .  I f  yo u  do g o  t o  

t h e  h e a r i n g  you  may t e l l  t h e  c o u r t  what you t h i n k .  The c o u r t  may 

a l l o w  you  t o  a t t e n d  t h e  e n t i r e  h e a r i n g ,  o r  t h e  c o u r t  may a l l o w  you  

t o  b e  p r e s e n t  o n l y  w h i l e  you  a r e  t e s t i f y i n g  i f  t.he c o u r t  f i n d s  

t h a t  t h i s  w ou ld  b e  i n  t h e  c h i l d / r e n ' s  b e s t  i n t e r e s t ,  o r  t h a t  t h i s  

i s  n e c e s s a r y  t o  p r o t e c t  a p a r t y ' s  p r i v a c y  i n t e r e s t  and w i l l  n o t  

harm t h e  c h i l d / r e n .

You h a v e  t h e  r i g h t  t o  b e  t o l d  when an y  o t h e r  h e a r i n g s  

a r e  g o i n g  t o  be  h e l d  a b o u t  t h i s  c h i l d / r e n .  P l e a s e  l e t  u s  know i f  

y o u r  a d d r e s s  c h a n g e s .

I f  y o u  a r e  a r e l a t i v e  o f  t h i s / t h e s e  c h i l d / r e n  b y  b lo o d
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o r  m a r r ia g e ,  you  may be e n t i t l e d  t o  h a v e  t h e  c h i l d / r e n  p l a c e d  w i t h  

you  p u r s u a n t  t o  AS 4 7 . 1 4 . 1 0 0 ( e ) .  I f  t h e  c h i l d / r e n  i s / a r e  [an]  

I n d ia n  c h i l d / r e n  u n d er  t h e  te r m s  o f  t h e  I n d ia n  C h i ld  W e lfa r e  A c t ,  

and yo u  a r e  a member o f  t h e  c h i l d / r e n ' s  e x t e n d e d  f a m i l y ,  yo u  may 

be c o n s i d e r e d  a p r i o r i t y  p la c e m e n t  f o r  t h e  c h i l d / r e n  p u r s u a n t  t o  

25 U .S .C .  § 1 9 1 5 .

T h i s  i s  a c o n f i d e n t i a l  p r o c e e d i n g  p u r s u a n t  t o  

AS 4 7 . 1 0 . 0 9 0  and . 0 9 3 .  F a i l u r e  t o  m a i n t a i n  t h a t  c o n f i d e n t i a l i t y  

i s  a c l a s s  B m isd em ea n o r  p u r s u a n t  t o  AS 4 7 . 1 0 . 0 9 3 ( i ) .

[ I f  y o u  l i v e  o u t  o f  tow n and  c a n n o t  a p p e a r  i n  p e r s o n ,  

yo u  may b e  p r e s e n t  by  c a l l i n g  t h e  c o u r t  a t  t h e  s t a r t  o f  t h e  

h e a r i n g  a t  (907) 4 6 3 - 4 7 4 1 / 2 ( j u n o ) ; 7 7 2 -3 8 2 4  ( p t s b g ) ; 2 2 5 - 3 1 4 1 /9 8 7 6  

( k e t ) ; 7 4 7 - 6 2 7 1  ( s i t k a ) ; 8 7 4 -2 3 1 1  ( w r a n g e l l ) . I f  a t e l e c o n f e r e n c e  

i s  s e t  up d u e  t o  m u l t i p l e  t e l e p h o n i c  p a r t i p a t i o n ,  y o u  w i l l  be  

b i l l e d  f o r  an e q u i t a b l e  p o r t i o n  o f  t h e  t e l e c o n f e r e n c e  c o s t . ]

DATED: ______________________
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I. INTRO DUCTIO N

Grandpar its o f  an orphaned child sued the State o f  Alaska, claiming that 

it prevented them from adequately litigating their interests in child-in-nced-of-aid 

(CINA)and adoption proceedings relating to their grandchild. We consider here whether 

it was error to grant the state's Alaska Civil Rule 12(b)(6) motion to dismiss their claims 

o f  negligence, intentional infliction o f  emotional distress (NED), and violation o f  

constitutional rights. We affirm the dismissal o f  their neg ligence claim, because the state 

owed them no actionable duty. We also affirm the dismissal o f  their constitutional claim, 

because they had alternative litigation remedies available. But because their complaint 

adequately pleaded an NED claim, we reverse the Rule 12(b)(6) dismissal o f  that claim 

and remand.

II. FACTS AND PR O C EED IN G S

The Alaska Division o f  Family and Youth Services (DFYS) took 

emergency custody o f  Johnny and Mary McGrows’ infantgranddaughtcr, Lucy M .,' after 

the sudden deaths ofthe infant’s parents and twin sibling in July 1999. According to the 

McGrews, Lucy’s father shot and killed Lucy’s mother, and then shot and killed himself. 

Lucy’s twin sister died when Lucy’s mother lei I on the infant and smothered her. DFYS  

filed a petition for an adjudication that Lucy was a child in need o f  aid under AS 

47.10.011. The superior court granted DFYS’s petition and placed Lucy with Elsa C'., 

who had been a friend o f  Lucy’s mother and a babysitter for Lucy and her twin sister. 

In September 1999 the McGrews filed a motion to intervene in the CINA proceedings.

In November 1999 Elsa and her husband, Dillon C., also moved to intervene in the 

CINA proceedings. The superior court granted both intervention motions. After

Pseudonyms have been used for all persons other than the appellants.



conducting a hearing in February 2000, the superior court released Lucy from DFYS’s 

custody and continued Lucy’s pre-adoptive placement with the C. family.

In August 2001 Johnny and Mary McGrew filed a tort complaint against 

the Alaska Department o f  Health and Social Services, Division o f  Family and Youth 

Services. We refer to the defendants as the “state” or “DFYS.” The complaint alleged 

that Mary McGrew had notified DFYS that she was a licensed foster care provider and 

that she and her husband, and other family members, were willing to take custody of  

Lucy. The complaint alleged that DFYS refused to provide the McGrews with any 

information about their granddaughter’s placement, and that any information DFYS 

provided was “false and misleading.”

The complaint alleged that even though DFYS had been advised that the 

McGrews were interested in obtaining custody o f  Lucy, DFYS appeared e,\ parte at 

Lucy’s CINA hearing and failed to inform the court o f  the McGrews’ interest in caring 

for their granddaughter. The complaint also alleged that DFYS failed to notify the court 

that one o f  the adults with whom Lucy had been placed, Dillon C., had a criminal 

history. The complaintalleged that in placing Lucy, DFYS failed to abide by applicable 

statutes, rules, and its own policies and procedures.

The McGrews’ complaint asserted three claims. Count I asseited a 

negligence claim forD FY S’s alleged failure to abide by itsown policies in placing Lucy. 

Count II asserted a “ Bivens action”2 for alleged failures to abide by the Alaska 

Constitution, applicable Alaska Statutes, the Alaska Administrative Code, and DFYS’s 

internal policies. CountHI asserted an HEDclaim. The complaint sought compensatory 

damages, pre- and post-judgment interest, costs, and attorney’s fees.

2 Bivens v. Six Unknown Named Agents o f  Fed. Bureau o f  Narcotics. 403 
U.S. 388 (1971).
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^  The state moved under Alaska Civil Rule 12(b)(6) to dismiss the entire

action, arguing that the complaint failed to state legally cognizable claims.

The McGrews opposed the motion to dismiss, arguing that DFYS owed 

them an actionable duty and lhatno alternate remedies wereavailable for purposes ofthe 

Bivens action. They asked for leave to amend their complaint under Alaska Civil Rule 

15(a) if the court found the state’s arguments persuasive.

The McGrews also moved in the superior court to supplement the record. 

The order denying their motion to supplement stated that “the issue o f  duty raised by the 

motion fto dismiss] is a legal issue, not a fact based inquiry . . . .  As there is no need to 

consider factual issues, there is no need to allow [supplementation] o fth e  record.”

After hearing oral argument, the superior court granted the state’s motion 

to dismiss the I1ED and negligence claims, ruling that the state only owed a duty to the 

child in need o f  aid. and did not owe a duty to the child’s relatives, such as parents and 

grandparents. The court also declined to allow a Bivens remedy in this case.

The McGrews moved for reconsideration under Alaska Civil Rule 77(k). 

The superior court denied this motion and entered final judgment for the state. The 

McGrews appeal the dismissal o f  their complaint and the denial o f  their motion to 

supplement the record.

The McGrews were also parties to another appeal challenging the superior 

court’s dismissal o f  their adoption petition and the award o f  custody o f  Lucy to Elsa and 

Dillon C.'1 In In re Adoption o f L.E.K.M ., decided after the superior court dismissed the

See In re Adoption oJ'L.E.K.M., 70 P.3d 1097 (Alaska 2003). That case 
concerned the private adoption o f  Lucy after the CINA proceedings ended. Id. at I 100.
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tort claims in the present case, we affirmed the superior court’s placement o f  Lucy with

the C. family.4

III. D ISC U SSIO N

A. Standard of Review

Alaska Civil Rule 12(b)(6) allows the dismissal o f  a complaint for “failure 

to slate a claim upon which relief can be granted.” We review the superior court’s Rule 

12(b)(6) dismissal o f  the McGrews’ complaint de novo,5 deeming all facts in the 

complaint “true and provable.”6 To survive a motion to dismiss, a complaint need only 

allege “a set o f  facts consistent with and appropriate to some enforceable cause of  

action.”7 A complaint should not be dismissed for failure to state a claim unless it 

appears beyond a doubt that the plain tiff can prove no set o f  facts in support ofthe claims 

that would entitle the plaintiff to relief.*

B. The Negligence Claim

The McGrews argue that because they were parties in the CINA 

proceeding, DFYS owed them a duty o f  care once it made the decision to seek and obtain 

temporary emergency custody o f  Lucy. They therefore argue that it was error to dismiss 

their negligence claim.

4 Id. at 1099.

Valdez Fisheries Dev. /lss 'n, Inc. v. Alyeska Pipeline Serv. Co., 45 P.3d 
657. 664 (Alaska 2002).

6 Guerrero  v. Alaska Hous. Fin. Coip., 6 P.3d 250, 253 (Alaska 2000).

Id. (internal quotation marks omitted).

6 Angnabooguk v. State, 26 P.3d 447, 45 I (Alaska 2001).



In deciding whether a defendantowes a plaintiff a duty o f  reasonable care, 

we first determine whether a duty is imposed by statute, regulation, contract, 

undertaking, the parties’ preexisting relationship, orexisting case law.9 If these sources 

do not resolve the issue, we apply the multi-factor approach discussed in D.S.W. v. 

Fairbanks North Star Borough School D is tr ic t10 to determine whether an actionab le duty 

o f  care exists."

The McGrews argue that an actionable duty is imposed by AS 47.14.240, 

which specifies the responsibilities o f  the local review boards which review’ DFYS’s 

placement decisions. It requires a review board to allow the child’s relatives to 

participate." But another statute, AS 47.10.960, states that “[njothing in this title creates

In Karen L. v. State, Department o f  Health &  Social Services. D ivision o f  
Family  c6 Youth Services we stated: “[TJypical theoretical sources o f  actionable duties 
are statutes, regulations, certain contracts, express undertakings, or fiduciary 
relationships. . . . If one o f those duty sources applied, it would not be necessary to 
consider the D.S.W. [v . Fairbanks North Star Borough School D is tr ic t]  factors.” 953 
P.2d 871, 875 n.9 (Alaska 1998) (internal citations omitted). See also W ongittilin  v. 
State, 36 P.3d 678, 681 (Alaska 2001); Waskey v. M u n ic ip a lity  o f  Anchorage, 909 P.2d 
342, 343-44 (Alaska 1996) (finding it “unnecessary to resort to the D.S.W. approach” 
w'here w'e had decided other cases “more closely related” to the subject duty dispute); 
Estate o f  Day v. W illis , 897 P.2d 78, 81 n.7 (Alaska 1995) (holding internal 
administrative and training manual did not impose duty o f  care toward fleeing suspects).

IU D.S. W. v. Fairbanks N. Star Borough Sch. D ist., 628 P.2d 554,555 (Alaska
1981).

11 W ongittilin , 36 P.3d at 681. The D.S.W. factors include foreseeability o f
harm; degree o f  certainty plaintiff suffered injury; closeness o f  connection between 
defendant’s conduct and injury; moral blame attached to defendant’s conduct; policy o f  
preventing future harm; extent o f  burden to defendant and availability; cost and 
prevalence o f  insurance for the risk involved. D.S.W., 628 P.2d at 555.

AS 47.14.240(d)(2).



a duty or standard o f  care for services to children and their families being served under 

AS 47.10 .’' Lucy was a child “being served under AS 47.10.” Section .960 therefore 

precludes the McGrews from contending in a tort suit that AS 47.14.240 can be the basis 

o f  an actionable duly.

The McGrews also assert that other statutes are sources o f  an actionable 

duty: AS 47.10.142(a), (e), and (h);13 AS 47.10.020(a);'4 AS 47.10.080(1) and (1)(2)(B);15

13 AS 47.10.142(a) allows the Department o f  Health and Social Services to 
take emergency custody o f  a child in certain circumstances. Subsection . 142(e) provides 
that when a temporary custody hearing is held, a court shall then determine “whether 
probable cause exists for believing the child to be a child in need o f  aid.” Subsection 
.142(h) provides that “[wjithin 12 months after a child is committed to the department 
under this section, the court shall review the placement plan and actual placement ofthe 
child under AS 47.10.080(1).”

14

15

AS 4 7 .1 0.020(a) provides in pertinent part:

Whenever ciu  umstances subject a child to the jurisdiction o f  
the court under AS 47.10.005 - 47.10.142, the court shall 
appoint a competent person or agency to make a preliminary 
inquiry and report for the information o f  the court to 
determine whether the best interests o f  the child require that 
further action be taken. II', under this subsection, the court 
appoints a person or agency to make a preliminary inquiry 
and to report to it, then, upon the receipt o f  the report, the 
court may . . . (3) authorize the person or agency having 
knowledge o f  the facts o f  the case to file with the court a 
petition setting out the facts.

AS 47.10.080(1) provides in pertinent part:

Within 12 months after the date a child enters foster care as 
calculated under AS 47.10.088(1'), the court shall hold a 
permanency hearing. The hearing and permanent plan 
developed in the hearing are governed by the following

(continued...)
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and AS 47 .05 .060.16 Any claim based on these statutes is likewise baned by AS 

47.10.960.

In Karen L. v. State, Department o f  Health & Social Services, D ivision o f  

Fam ily  & Youth Services, we considered whether a mother could assert tort claims 

arising from CINA proceedings addressing placement o f  a child in DFYS custody.17 The 

superiorcourt there granted summary judgment to the state, DFYS, state social workers, 

and the child’s guardians ad litem, dismissing all o f  the mother’s claims, including her 

negligence claims.18 We held that the state and the social workers did not owe the

l5(...continued)
provisions . . .  (2) when establishing the permanent plan for 
the child, the court shall make appropriate written findings, 
including findings related to whether. . .  (B) the child should 
be placed for adoption or legal guardianship and whether a 
petition for termination o f  parental rights should be filed by 
the department. . . .

16 AS 47.05.060 provides in pertinent part:

The purpose of this title as it relates to children is . . .  to 
preserve and strengthen the child’s family ties unless efforts 
to preserve and strengthen the ties are likely to result in 
physical or emotional damage to the child . . . and . . .  to 
secure for the child adequate custody and care and adequate 
planning for permanent placement o f  the child.

17 Karen L. v. State, Dep 7 o f  Health & Soc. Servs., Div. o f  Fam ily  cQ Youth 
Serv., 953 P.2d 871, 876 (Alaska 1998) (declining to impose duty o f  care on state and 
social workers because it was not reasonably foreseeable that their conduct would cause 
Karen L. “actionable emotional harm”).

18 Id. at 873.
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mother an actionable duty o f  care.19 The mother therefore could not maintain negligence 

claims against the state or its agencies and employees.

We recognize here, as we did in Karen L., that “it is to be expected that any 

litigation, and certainly a CINA proceeding in which the child is taken from its [relatives] 

. . .  will cause the [relatives] some distress. That does not mean that the distress should 

be actionable.”20 Karen L. establishes that DFYS docs not ow e a parent an actionable 

duty o f  reasonable care in a CINA proceeding.21 Karen L. therefore precludes the 

grandparents’ negligence claim in this case.

The McGrews attempt to distinguish Karen L. on the theory there was no 

claim in thrt case that the state had bad motives. They assert that DFYS here engaged 

in intentional deceit and “affirmatively misled” them by making false statements about 

its placement plan for the child. That distinction is potentially pertinent only to the 

McGrews’ claims alleging intentional misconduct. As to the M cGrews’ negligence 

claim, Karen L. controls.

The McGrews also argue that their case is distinguishable from Karen L. 

because DFYS failed to comply with the statutory requirements o f  AS 47.14.240. 

denying them their right to be “meaningfully heard in a timely fashion.” They therefore 

argue that Karen L. does not apply to them because the court there held that there was 

no statute that imposed an actionable tort duty.

But as we saw above, AS 47.10.960 establishes that DFYS owes the 

McGiews no actionable duty arising out o f  any provision in Title 47. Therefore, Karen

Id. at 876, 878. 

Id. at 876.

Id. at 878.
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L. cannot be distinguished on a theory the McGrews were owed a statutory duty not 

addressed in Karen L.

C. The Bivens-type Claim

A “Bivens claim” is the cause o f  act.jn sometimes permitted in federal 

courts for a governmental violation T  the plaintiffs constitutional fg h ts .22 We have 

never decided whether a 2?/'ve/js-likc remedy is available for violations o f  the A.aska 

Constitution.23 In Brown v. Ely we noted that “federal courts have not permitted the 

Bivens remedy if alternative remedies are available.”24 The McGrews’ opportunities to 

participate as intervenors in the CINA proceeding and to oppose the adoption decree 

gave them adequate alternative avenues to challenge the litigation conduct o f  the 

governmental agency, DFYS. The alleged misconduct occurred during existing judicial 

proceedings, during which the McGrews had opportunities to seek prompt judicial relief 

that might have avoided or remedied any harm they allegedly suffered. The availability 

o f  judicial remedies in the very proceedings in which the misconduct allegedly took 

place distinguishes the McGrews’ case from federal cases in which grave governmental

See, e.g., Bivens v. Six Unknown Named Agents o f  Fed. Bureau o f  
Narcotics , 403 U.S. 3S8, 389 (1971) (holding that Fourth Amendment violation by 
federal agent acting under color o f  his authority gave rise to cause o f  action for damages 
directly under U.S. Constitution).

Brown v. E ly , 14 P.3d 257, 261 (Alaska 2000) (“We have neither adopted 
nor rejected the Bivens approach with respect to state constitutional violations.”); King  
v. Alaska State Hous. Auth., 633 P.2d 256, 261 (Alaska 1981).

24 Brown v. E ly , 14 P.3d 257, 26 1 (Alaska 2000); Thoma v. N icke l, 947 P.2d 
816, 824 (Alaska 1997); D ick Fischer Dev. No. 2, Inc. v. Dep 7 o f  Admin., 838 P.2d 263, 
268 (Alaska 1992) (“We are also hesitant to extend the Bivens decision, and will not 
allow a claim for damages except in cases o f  flagrant constitutional violations where little 
or no alternative remedies are available.”).
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misconduct has immediate consequences that cannot be readily avoided or corrected in 

existing judicial proceedings.25 We see no reason why the McGrews should have an 

additional means o f  challenging, through a tort suit, the alleged unconstitutionality o f  

that conduct.

Furthermore, the McGrews’ Z?/ve/wcl aims inherently allege misconduct by 

persons acting for the government. At least in context o f  this case, the theoretical 

availability o f  an 1IED claim would be an alternative remedy that obviates any need for 

a Bivens claim. We therefore do not need to approve a Bivens remedy here.

D. T h e I n te n t io n a l  In flic tion  o f  E m o tio n a l D istress  C la im

The McGrews contend that Karen L. docs not require dismissal o f  their 

claim that DFYS engaged in intentional misconduct. They argue that their allegations 

o f  intentional wrongdoing and deceit distinguish Karen L .2h The state simply responds 

that Karen L. bars the “McGrews’ claims for negligence and emotional distress.”

To plead a claim for 11 ED, a plaintiff must allege these necessary elements: 

“(1) the conduct is extreme and outrageous, (2) the conduct is intentional or reckless, (3) 

the conduct causes emotional distress, and (4) the distress is severe.”27 The McGrews’ 

complaint alleged that D FY S’s conduct was “extreme, outrageous and atrocious”; that 

its conduct was “intentional and/or reckless”; that its conduct “caused emotional distress”

See C o n . Sens. Corp. v. Malesko, 534 U.S. 61, 73-74 (2001) (refusing to 
extend Bivens action to plaintiff “whose lack ofalternative tort remedies was due solely 
to strategic choice”).

2'’ They also argue that their allegations o f  intentional wrongdoing and deceit 
satisfy the D.S. W. factors. But those factors pertain only to torts involving negligent, not 
intentional, acts. See infra .

L inco ln  v. In te rio r Reg 'I Hons. Auth., 30 P.3d 582, 589 (Alaska 2001).



to the McGrews; and that their distress was “severe” and that they “suffered personal 

injury, personal humiliation, mental anguish, pain and suffering.” Their complaint 

therefore adequately pleaded all necessar elements of an 1IED claim.

IIED claims require the triai court to make a “threshold determination 

whether the severity o f  the emotional distress and the conduct o f  the offending party 

warrant a claim.”28 We review this threshold determination for abuse o f  discretion,29 but 

there was no threshold determination in this case about whether the state's alleged 

conduct was sufficiently outrageous or whether the M cGrews’ alleged emotional distress 

was sufficiently severe for an 11ED claim. Instead, the Rule 12(b)(6 ) dismissal o f  the 

IIED claim seems to have been based on a conclusion that Karen L .'s  discussion o f duty 

also controls IIED claims against DFYS. We review that conclusion de novo because 

it presents an issue o f  la w.3"

In Karen L. we considered the “narrow question” whether the state 

defendants owed Karen “a duty o f care to protect her from emotional distress with 

respect to the CINA proceeding.”31 We have usually discussed the element o f  “duty o f  

care” in context o f  negligence claims, not intentional tort claims. For example, in 

Chizmar v. Mackie, we stated that "a plaintiffs right to recover emotional damages 

caused by mere negligence should be limited to those cases where the defendant owes

28 Id.

29 Id.

3(1 W ongittilin , 36 P.3d at 681 (stating nature and extent o f  duty are questions
of law).

31 Karen L., 953 P.2dat 874.
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the plaintiff a preexisting duty.”32 We noted in Hawks v. State, Department o f  Public  

Safety that the first step in determining whether a negligence action can be maintained 

is determining whether the defendant owed the plaintiffa duly ofcare.33 Our discussion 

in Karen L. o f  a duty o f care and the D.S.W. factors pertained only to Karen L.’s 

negligence claims against the state and its agencies and employees.34 That discussion 

does not control the McGrews’ IIED claims here.

We discussed separately in Karen L. the mother’s IIED claims against the 

state defendants. The superior court had dismissed the mother’s IIED claims on 

summary judgment.35 We affirmed, holding that “Karen did not make the necessary 

threshold showing on the conduct element for an IIED claim, and the record requires the 

conclusion that the conduct o fth e  social wrnrker defendants was neither outrageous nor 

extreme.”36 But the M cGrews’ IIED claim was dismissed on the pleadings, not summary 

judgment, and as we noted above, the McGrews’ complaint sufficiently pleaaed an IIED 

claim. The superior court here consequently never had to decide whether their case met 

he thresholds for an IIED claim.

Moreover, we discussed duty in Karen L. and D.S. W. in context ofclaims  

in which the existence o f  an actionable duty o f  care w'as legally and factually 

problematic. The legal determination whether there is an actionable duty o f  care has 

little if any conceptual relevance to an IIED claim. The concept o f  a “duty of care” is

32

33

'4

35

36

Chizmar v. M ackie , 890 P.2d 196, 203 (Alaska 1995).

Hawks v. State, Dep  7 o fP ub lic  Safety, 908 P.2d 1013. 1016 (Alaska 1995). 

Karen L., 953 P.2d at 874-78.

Id. at 873.

Id. at 876  n .1 0 .
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usually ide itified with negligence claims,37 and has no obvious bearing on a claim of  

intentiona' and outrageous conduct; the intentionality ofthe outrageous conduct needed 

for an IIED claim presupposes at least some intended relationship between the actor and 

the person harmed. The D.S. W. factors are typically applied to determine whether there 

is an actionable duty o f  care when theie is no existing or intended relationship between 

the actor and the person harmed.38

We conclude that theD.S. W. multi-factor duty analysis we applied in Karen 

L. does not apply to intentional tort claims.

Karen L .'s  duty discussion thereforedoes not preclude the M cGrews’ IIED 

claim. Because thatclaim was dismissed on thepleadings under Rule 12(b)(6), there was 

no opportunity to consider whether plaintiffs’ evidence could surmount the thresholds 

f »r the severity o f  any emotional distress and the oulrageo usness o f  the actor’s conduct.39 

Ve therefc e cannot affirm the dismissal o f  this claim on a possible alternative theory 

that the McGrews did not or cannot overcome the threshold for an IIED claim. We 

c msequently reverse the dismissal o f  their IIED claim.

Silvers v. Silvers, 999 P.2d 786, 793 (Alaska 2000) (stating that “[a]s with 
any negligence case, the plaintiff must establish (1) a duty o f  care; (2) breach ofthe duty;
(3) causation; and (4) harm”).

The prototypical Alaska case was Transamerica Title Insurance v. Ramsey, 
507 P.2d 492 (Alaska 1973). We there followed Haworth  v. Pfeifer, 443 P.2d 39 
(Alaska 1968), in which we adopted the test applied by the California Supreme Court in 
Lucas v. Hamm, 364 P.2d 685 ,687  (Cal. 1 961). State v. Sandsnes", 72 P.3d 299 (Alaska 
2003), is typical o f  our modern cases. There was no relevant preexisting relationship 
between the state and the decedent, a taxicab driver shot by a state juvenile releasee. Id. 
at 300, 305.

39 L in c o ln ,  30 P.3d at 589.
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The parties’ briefs do not discuss whether our decision in the adoption case, 

L.E.K.M ., has any efiect on the McGrews’ tort claims.40 We leave it to the parties to 

raise on remand any question about what effect L.E.K.M . may have on the IIED claim 

particularly with respect to the issues o f  liability, causation, and damages.

^ur rulings on thenegligence and IIED claimsand the5/ve/u-type remed> 

make it unnecessary to consider the McGrews’ argument that the superior court erred 

when it denied their motion to supplement the record. Their negligence claim and Bivens 

action are precluded as a matter o f  law and were therefore properly dismissed 011 the 

pleadings. No factual disputes, however genuine, would be material to those claims. 

And because we reverse the dismissal o f  the IIED claim, the McGrews are free on 

remand to offer evidence relevant to that claim.

The McGrews assert that the state is not immune from suit under the Alaska 

Tort Claims Act. AS 09.50.250. The state does not address the issue o f statutory 

immunity. As to the negligence claim and the Bivens-xemeAy claim, no discuss;on o f  

immunity is needed here. And because the parties have altogether failed to explain what 

effect AS 09.50.250, particularly subsection .250(3), might have 011 the IIED claim, we 

decline to consider whether the state is immune from the IIED claim pleaded here.41

IV. C O N C LU SIO N

Wc AFFIRM the dismissal ofthe McGrews’ negligence and constitutional 

violation claims. We REVERSE the dismissal o f  their IIED claim and REMAND for 

further proceedings.

4,1 In re Adoption o f  L.E.K.M., 70 P.3d 1097 (Alaska 2003).

41 AS 09.50.250 provides in part: “[A]n action may not be brought if the
claim . . .  (3) arises out o f . . .  misrepresentation, [or] deceit . . . .”

E. O th er Issues


