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Springing ahead can make us feel like falling behind
Spring forward, fall back. It's a catchy phrase that helps us remember how to change our 
clocks in the transition to daylight-saving time in the spring and back to standard time in 
the fall.

And while the switch to daylight-saving time April 7 will mean most of the nation will 
enjoy longer evenings, a University researcher says the change can have quite an impact 
on our "biological clocks."

James S. Ferraro, an associate professor of physiology, studies 
circadian rhythms, the internal clocks that regulate sleep and other 
activities in everything from amocbas to humans. "All organisms 
have an internal clock," said Fei aro. "That clock basically 
establishes a pattern, or daily rhythm, lhat controls how we 
function. It works all by itself; it is not contiollcd by 
environmental factors."

Unfortunately for humans, that clock doesn't run on a 24-hour 
cycle. "It's more like 25 hours," Ferraro said. "And while we use 
environmental stimuli, such as alarm clocks, to keep things under 
control, time does catch up with us."

For instance, most people will stay up late on Friday and Saturday 
nights and get up later on Saturday and Sunday mornings. "If we 
go to bed an hour later than normal on those nights, we're looking 
at a two-hour difference come Monday morning, hence the term 
'Monday blahs.'

"Most of the time, it's not a big deal, and we recover fairly 
quickly," Ferarro said. But factor in another hour lost in the switch 
to daylight-saving time and the problem is compounded.

James S. Ferraro, an 
associate professor 

of physiology, 
studies circadian 

rhythms, the 
internal clock that 
controls sleep and 

other activities.

"N'ost of the time, the effects are not readily apparent," Ferraro noted. "But when you 
look at a larger population base, you start to notice certain trends."
For example, traffic accidents and on-the-job injuries tend to increase in the days 
following the time changes.

"It's not a matter of losing sleep, it's a matter of adjusting the body's internal clock," he 
said. "It generally takes three or four days for us to get back on track.

While most people may not notice any change or inconvenience, Ferraro notes that some 
of us may not feel well for a few days. "We have to re-adjust our body docks to the 
social cues that are on a 24-hour cycle," he said.
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Ferraro, who earned a bachelor's degree from the University of Wisconsin. Parkside. in 
1980 and a doctorate in physiology from The Chicago Medical School in 1984, has 
conducted research to determine how light affects the circadian clock of various 
organisms. "Light is an environmental factor and controls daily activities to a certain 
degree," said Ferraro. "But what happens in the absence of light? How does an organism 
function when environmental stimuli aren't present?

"Light is a correctional cue — most living things reset their clocks every day to fit with 
solar time."

So what is it that controls our internal u .  zk and gives us problems with the standard 24- 
hour daily time frame?

"The supra-chiasmatic nuclei, cells located in the base of the brain, are what makes 
human beings tick," said Ferraro. "If left to our own devices, without any social cues, we 
would probably get up later by the day and have our daily meals on a different cycle."
So while getting back on track in the days following the switch to daylight-saving time 
may not be easy for some, take heart. The next time change isn't until Oct. 27.

- Rod Sievers 
April 3, 2002
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Supporters of HB 176

A laska State Public O pinion M essage System:

On 3/30/2005 Robert W eber o f  W asilla (D ist 14) wrote:
My 11 daughter has to get up at 530 in the morning to go to school and I 
would like to have some one explain to me why she has to get up an hour 
early starting next Monday April 4tli. Alaska's the only state in the that time 
zone.

On 3/26/2005 Jackie Bowling o f  A nchorage (D ist 21) wrote:
Please vote to repeal Daylight Savings Time in Alaska. 1 haven't seen any 
good reason to keep it. The whining businessmen don't make a good case 
fo r  it. How do businessmen conduct business with companies halfway 
around the world? Please get rid o f Daylight Savings Time in Alaska. 
Thank you.

On 3/22/2005 M artin Spargo o f W asilla (D ist 14) wrote:
SB120/HB176. This may seem small but I could support the idea o f  not 
having to reset my clock a couple times per year I mention it only because 
it is currently on your agenda. Thanks!

On 3/18/2005 M ichael Hansen o f  C hugiak (D ist 16) wrote:
and SB 120. Please support any action to eliminate daylight savings time.
It's a senseless waste o f time.

On 3/16/2005 Jerm ey Beshaw o f G lennallen (D ist 12) wrote:
Time to act! Time to stop thining about it! Time to c>o to work!

On 3/10/2005 Susan Novak o f Kenai (D ist 33) wrote:
I want to express my support fo r  eliminating daylight savings time. As a 
long-time Alaskan, 1 know that there is no reason to have this time change 
in Alaska. It serves no practical purpose.



On 3/9/2005 Sara Fann o f Kenai (Dist 33) wrote:
Please vote to eliminate daylight savings time. With the short winter days in 
Alaska, I see no benefit fo r  the inconvenience caused by the change in time.

On 3/9/2005 Rose Scaggs o f Sterling (D ist 34) wrote:
Eliminate daylight savings time. It is a nuisance trying to adjust to the 
change, especially when you drive a significant distance to work, you want 
the daylight to avoid moose. It is always worse in the morning.

On 3/9/2005 Henry Novak o f Kenai (D ist 33) wrote:
Please eliminate daylight savings time as it is ridiculous in Alaska with our 
seasonal variations in light.

On 3/9/2005 Barbara Parker o f A nchorage (D ist 23) v o t e :
I urge your support o f  HB 176 and SB 120 that will eliminate the ludicrous 
daylight savings time.

On 3/7/2005 Jam es Jordan o f A nchorage (D ist 23) wrote: 
and SB 120. I support these bills.

On 3/11/2005 Patricia Curtis o f  A nchorage (D ist 21) wrote:
I strongly urge you to elimir <te Daylight Savings Time. Thanks
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FISCAL NOTE

STATE OF A LA S K A  Fiscal Note N u m b e r : _____
2005 LE G IS LA TIV E  SESSION Bill Version: HB184

() Publish Date: _____

Revision Date/Time (Note if correction):____________________Dept. Affected__________ Commerce____
Title Municipal Firearm Ordinance ________________RDU Comm Assist & Ec Dev (405)
__________________________________________________________Component Community Advocacy_______

Cbenault, Stoltze. Neuman, Dahlstrom,
Sponsor Harris_______________________________________ _____________________________________
Requester House Community & Regional Affairs_______________ Component No.  27C3

Expenditures/Revenues_____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | | | | | f

CHANGE IN REVENUES ( ) I | | | | \

FUND SOURCE_____________________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Piogram Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) If funding for this bill is Included in the Governor's FY 2006 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This legislation requires that municipalities may not enact or enforce an ordinance regulating the 
possession, sale, transfer, use, or transportation of firearms that is inconsistent with state law.

It would not create a fiscal impact on the operations of the department.

Prepared by: Michael Black, Director  Phone 269-4578
Division Community Advocacy  Date/Time 3/21/05 2:23 PM

Approved by: Edgar Blatchford, Commissioner____________________________ Date 3/21/2005______
Agency Commerce, Community and Economic Development__________

(Ravi sad 9/23/2004 CVB) Page 1 of 1



FISCAL NOTE

STATE OF A LA S K A
2005 LE G IS LA T IV E  SESSION

Revision Dale/T ime (Note if correction): 
Title "An Act relating to firearms.1*

Fiscal Note Number: 
Bill Version:
() Publish Date:

Dept. Affected 
'RDU

HB184-LAW-CDCO-3-18

LAW
CRIMINAL

Sponsor
Requester

Representative Chenault
Component Criminal Justice Litigation

House Community and Regional Affairs

Expenditures/Revenues

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
T ravel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | I I I

CHANGE IN REVENUES ( ) | | | |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Merital Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: !

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqo if necessary)
This bill amends AS 29.35.145 (Municipal Powers and Duties. Regulation of firearms.) by amending it 
prohibiting a municipality from enacting or enforcing ordinances regulating possession, sale, transfer, use, 
or transportation of firearms that are inconsistent with state law. The unamended language allows such 
ordinances if ratified by the voters.

Passage of this legislation will have no fiscal impact on the Department of Law.

Kathryn Daughhetoo, Director
Administrative Sen/ices Division

Prepared by:
Division

Approved by: K. Daughhetee for Scott Nordstrand, Acting Attorney General
Agency Department of Law_____________________________________

Phone 465-3673
Date/Time 3/18/05 4:24 PM

Date 3/18/2005

(Ravtsed 0/23/2004 OMB) Page 1 of 1



R e p r e s e n t a t i v e  
M ik e  C h e n a u l t

S t a t e  o f  A l a s k a
Official Business

Interim:
145 Main St. Loop. Second Floor 
Kenai, Alaska 9961 1 
(907) 283-7223 
Fax: (907) 283-3075

H o u s e  o f  R e p r e s e n t a t i v e s

Session:
Capitol Building, Room 432 
Juneau, Alaska 99801-1182 

(907) 465-3779 
Toll Free: (800) 469-3779 

Fax: (907) 465-2833

Sponsor Statement
HB 184 “An act relating to firearm s”

This bill was introduced to ensure that citizens be able to look to one law as the 
single final authority regarding firearm regulation. This bill will guarantee 
consistency in firearm law within the State of Alaska.

Repi'esentative_Mikc_Chenault@legis.state.ak.us

mailto:esentative_Mikc_Chenault@legis.state.ak.us
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4/27/05

CS FOR HOUSE BILL NO. 189(CRA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY THE HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE STATE AFFAIRS COMMITTEE

A BILL 

FOR AN ACT ENTITLED  

"An Act relating to the Alaska coastal management program; providing for an effective 

date by amending the effective date of sec. 45, ch. 24, SLA 2003; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: ;

* Section 1. Section 49, ch. 24, SLA 2003, is amended to read:

Sec. 49. Section 45 o f this Act takes effect January 1, 2006 [JULY 1, 2005].

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

- 1-

New Text Underlined [DELETED TEXT BRACKETED)
CSHB 189(CRA)



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:____________
2005 LEG IS LA TIV E  SESSION Bill Version: HB 189

() Publish Date _______

Revision Date/Time (Note if correction): ___________Dept Affected___________Commerce
Title Coastal Management Programs________________ RDU Comm Assist & Ec Dev (405)
__________________________________________________________Component Community Advocacy_______
Sponsor State Affairs_________________________________  _________________________
Requester House Community & Regional Affairs____________Component No. 2703

Expenditui . s/Revenues_____________________________ (Thousands of Dollars)_____________
Note: Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | | |

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of — ly  current year (FY2005) cost: 00
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: j

POSITIONS
Full-time I
Part-time
Temporary

A N A L Y S IS : (Attach a separate paqe if  necessary)

HB 189 proposes an extension to the deadline coastal districts have to amend their plans, and would have 
no fiscal impact on the operations of the division.

Phone 907.269 4540 
Date/Time 4/26/05 6:53 PM

Approved by: Edgar Blatchford, Commissioner___________________________  Date 4/26/2005_____
Agency Commerce, Community, and Economic Development__________

Prepared by: Michael Black, Director
Division Community Advocacy

(Revised 9/23/2004 OMB) Page 1 of 1



FISCAL NOTE

STATE OF A LASKA
2005 LE G IS LA T IV E  SESSION

Revision Date/Time (Note if correction): 
Title Relating to District Coastal Management

Fiscal Note Number: 
Bill Version:
() Publish Date:

Dept. Affected 
'RDU

HB189-DNR-ACMP-04-2

Natural Resources
Resource Development

Sponsor
Requester

Programs
House State Affairs
House C&RA

Component Alaska Coastal Management
Program________________

Component No. 2680

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 199.1 99.5
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 199.1 99.5 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 199.1 995
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 199.1 99.5 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: [

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

HB 191 required the districts to have plans submitted by 6/30/2005, with the ACMP review process of 
those plans to be complete by 6/30/2006. Implementation of HB 189 extends the district submission 
deadline to one year after the State's revised coastal program is approved by NOAA. This fiscal note 
assumes NOAA approval by 1/1/2006, with the ACMP completion by 1/1/2008. Funding is available for 
existing staff through 6/30/2006, under tne original plan. HB 189 will require us to retain 2-3 positions for 
the additional eighteen months, resulting in the fiscal note.

Prepared by: 
Division

Approved by: 
Agency

Randy Bates, Deputy Director Phone 269-8429
Office of Project Management & Permitting Date/Time 4/27/2005

Tom Irwin, Commissioner Date 4/27/2005
Natural Resources

(Re/ised 9/23/2004 OMB) Page 1 o f 1__



F r a n k  H .  M u r k o w s k i  
G o v e r n o r

GOVERNO R8GO  V. STATE . AK . US
S t a t e  o f  A l a s k a

O f f i c e  o f  t h e  g o v e r n o r  
J u n e a u

P .O  BOX I 10001 
J u n e a u . A l a s k a  9 9 8 11-0001 

(907) 465 3500 
F a x  (907) 465-3532 

W W W .G O V .ST A TE .A K .U S

April 18, 2005

Coastal District Representatives

Re: Update to the Coastal Districts Following Receipt of Office of Coastal and
Resource Management’s (OCRM) Letter Addressing Preliminary Approval
of the Amended Alaska Coastal Management Program (ACMP)

Dear Coastal District Representatives:

I am pleased to share with you a landmark letter issued by OCRM on 
April 14, 2005. That letter responds favorably to the State of Alaska’s 
December 16, 2004, submission of The Alaska Coastal Management Program, 
As Amended, and concludes an arduous, detailed, comprehensive, and 
collaborative effort by the State of Alaska and OCRM on the approvability of the 
state’s coastal program.

On February 23, 2005, I wrote OCRM a letter that took a firm position 
regarding our state’s right to manage our coastal uses and resources in a 
manner consistent with our best judgment. OCRM too.k a hard look at the 
issues I identified and re-evaluated their position, as characterized in their 
January 28, 2005, letter. I appreciate OCRM’s flexibility in reviewing the 
Coastal Zone Management Act (CZMA) and other approval criteria that resulted 
in a significantly modified list of requirements for Alaska’s amended ACMP to 
be federally approved. OCRM’s modified position truly assists our state in 
developing a coastal program that appropriately addresses the management 
and protection of Alaska’s coastal uses and resources, balances the rights of 
stakeholders, and does so in a manner fully compliant with the CZMA and its 
implementing regulations.

Our discussions have culminated with OCRM’s April 14, 2005, letter, 
which identifies the few remaining technical regulatory amendments necessary 
for the amended ACMP to meet the requirements of the CZMA. The state has 
agreed to make those revisions identified in the letter as required by law, but 
will not make further changes which OCRM sought as a policy directive but 
which had no legal basis.

Once the amended regulations have been adopted in accordance with 
Alaska’s Administrative Procedures Act, OCRM will issue preliminary approval

http://WWW.GOV.STATE.AK.US


of the amended ACMP. The revisions are discussed in detail in the OCRM 
letter and are briefly summarized below.

1. Pursuant to 16 U.S.C. 1455(d)(4) and 15 C.F.R. 923.82(a), the state 
must hold a public hearing on the amended ACMP before OCRM can 
make a preliminary approval decision. This public hearing is an 
opportunity for interested persons to provide oral and/or written 
testimony on the state’s amended ACMP.

2. The Department of Natural Resources (DNR) will make regulatory 
revisions to the ACMP’s state standards at 11 AAC 112 to 
accommodate the CZMA “effects test" for federal consistency reviews 
which is required by federal regulation. As described in DNR 
Commissioner Tom Irwin’s April 7, 2005, letter to OCRM, this “effects 
test" applies to (a) federal agency activities if the federal agency 
determines that effects to any land or water use or natural resource of 
the coastal zone are reasonably foreseeable and the state has an 
enforceable policy addressing the use or resource: and (b) federal 
license or permit activities that are located within the state’s defined 
coastal area or on the outer continental shelf.

3. The state will make regulatory revisions to the subsistence use 
standard to allow the state to designate subsistence use areas. This 
revision will address the potential gap between the effective date of the 
new state standards at 11 AAC 112 and the implementation of the 
revised coastal district plans.

4 The state will update the ACMP program description by incorporating 
into that document all of DNR’s existing published guidance 
pertaining to district planning and implementation.

To secure timely preliminary approval of the amended ACMP, and to 
assure continued federal funding of the ACMP in state fiscal year 2006, DNR 
intends to expeditiously revise the regulations to satisfy these procedural 
requirements. The proposed schedule for accomplishing the above listed tasks 
and securing preliminary approval from OCRM is as follows:

• April 20, 2005 -  DNR releases all proposed regulatory revisions for 
public review and comment, and provides public notice of the hearing 
on the amended ACMP;

Coastal District Representatives
April 18. 2005
Page 2



• May 20, 2005 -  DNR conducts a public hearing on the amended 
ACMP in Anchorage:

• May 23, 2005 -  DNR closes the public review and comment period on 
all proposed regulations;

• May 25, 2005 -  Having considered all comments on the regulations 
and incorporated appropriate changes, DNR finalizes and adopts the 
revised regulations, and submits them to the Department of Law 
(DOL) for legal review;

May 31, 2005 -  DOL transmits regulations to the Lieutenant Governor 
for filing, establishing an effective date of July 1, 2005;

June 1, 2005 -  DNR submits to OCRM: (1) the adopted revised 
regulations, (2) the summary of the public hearing on amended 
ACMP, and (3) the revised program description;

July 1, 2005 -  OCRM responds to the state, pr, liminarily approving 
the amended ACMP; OCRM initiates the NEPA process; and

December 31, 2005 -  OCRM completes the NEPA process and 
approves amended ACMP, such that the state standards at 11 AAC 
112 become effective on January 1, 2006.

Over the past several months, coastal district representatives have told 
us that while all districts will be able to submit a revised district coastal 
management plan by the July 1, 2005, deadline, additional time would improve 
the quality of those plans and the public outreach process. Three t  Mls 
currently before the Legislature have requested various formulations of the 
request for additional time and the districts have recently indicated that an 
additional six months would be invaluable to their efforts. I agree.

Therefore, I am announcing that DNR will wor^wii’k the Alaska State 
Legislature on Senate Bill 102 and House Bill (HB)^L£6To effect three deadline 
extensions within HB 191 (Chapter 24. SLA 2003). These three deadline 
extensions will:

• Amend Section 46(c) of HB 191 to extend by six months the district 
program sunset date;

Coastal District Representatives
April 18, 2005
Page 3



Coastal District Representatives
April 18, 2005
Page 4

• Amend Section 47(a) of HB 191 to extend by six months the revised 
district plan submission deadline; and

• Amend Section 49 of HB 191 to extend by six months the sunset date 
of the state standards at 6 AAC 80.010 -  6 AAC 80.90.

I hope you will join me in considering these developments a significant 
victory for all stakeholders in the ACMP process, and, most importantly for the 
coastal resources that we all work so hard to effectively manage. I am counting 
on your assistance and support as we complete the preliminary approval 
requirements and work through the deadline extension legislation you have 
requested, which will allow you to produce the best revised district plans 
possible.

Sincerely yours,

/Frank H. Murkpwski 
/  Governor

Enclosure /

/
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A PR  I 4 2005
Mi. Thom as H. Invm, Com m issioner 
Alaska Dcpartmeni o f  Natural Resources 
550 West 7"' Avenue. Suite 1400 
Anchorage, Alaska 99501-3650

Dear C om m issioner Irwin:

1 hank you for your April 7. 2005, letter furthering our discussions on the National Oceanic and 
Atm ospheric A dm inistration’s (N O A A ’s) review o f  the amendment to the Alaska Coastal 
M anagem ent Program. I am pleased to say that after many discussions this week between our 
staffs we have agreed on the steps necessary for NOAA to make a preliminary approval decision 
prior to July 1, 2005. These steps are set forth in the enclosure entitled. Remaining Steps for 
ACM P Preliminary Approval.

To com plete the Coastal Zone M anagement Act am endm ent process and com ply with the 
National Environm ental Policy Act over the com ing months will involve substantial s ta ff time 
for both o f  our offices. We look forward to working with Alaska in a coordinated and 
collaborative fashion to com plete the amendment to the Alaska Coastal M anagement Program.

Sincerely,

lS C  - > t -
Richard W. Spinrad. Plu57*~
Assistant Administrhttfr

Enclosure
Cc: Honorable Senator Ted Stevens

H onorable Senator Lisa M inkowski 
Honorable Congressm an Don Young 
Ben Stevens, President o f  the Alaska State Senate 
John I larris, Speaker o f  the Alaska State I louse o f  Representatives 
Eldon I lout. Director OCRM  
Henri Bisson, State Director BLM 
John Coll, Regional Director MMS 
Forrest Cole, Supervisor Tongass National Forest 
John Katz, Office o f  the Governor 
D ick LcFcbvre, Deputy Com m issioner DNR 
M arty Rutherford, Deputy Com m issioner DNR 
M cKic Cam pbell, Com m issioner DF&G 
Kurt Frcdril. son. Com m issioner DEC 
Edgar Blatchford. Com m issioner DCCED 
Bill Jeffress, Director DNR, OPMP 
T ony M acDonald, Executive Director CSO
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GENERAL COMMENT

Hie changes proposed by Alaska, with further m odification as described below, should meet 
Coastal Zone M anagem ent Act (CZM A) prelim inary approval requirem ents. ( )ncc these 
changes are submitted to and reviewed by NOAA, NOAA will be able to make a prehmmai v 
approval decision. Changes subm itted to NOAA for prelim inary approval consideration should 
he. for any regulatory changes, a final rule by Alaska subm itted to the Alaska Lieutenant 
( iovem or prior to publishing the final rule, and a revised Alaska Coastal M anagement Program 
(ACM P) document for the non-rcgulatory changes. As stated in our M arch 25. 2005. letter, the 
rem ainder o f  the items described in the January 28, 2005. letter and enclosures do not need to be 
made at this time for prelim inary approval. Those items will need to be made to the ACMP 
document befoie final approval and NOAA believes that some o f  the items may be eliminated.

PUBLIC HEARING

A public hearing on the subm ission o f  the am endm ent must be held before NOAA can make a 
prelim inary approval decision. This requirem ent is derived from CZM A section 306(d)(4) 
stating that for program approval that the “State lias held public hearings in the development of 
the management program .” This requirem ent is also applied to am endm ent requests because of 
the substantial change to a state’s m anagem ent program , under 15 CFR § 923.81(a). I Ins 
requirement is for public hearings on the submission o f  a sta le’s am endm ent request to NOA A; u 
does not refer to public hearings a state may have held during the developm ent of the amendment 
at the state level. See 15 CFR § 923.S 1(h)(5) (describing docum entation o f  public input during a 
sta te ’s developm ent o f  an amendm ent).

The public hearing requirem ent for the si:1 mission o f  am endm ents to NOAA is tied to 
prelim inary approval by 15 CFR § 923.82(a) and (c). 1 liesc sections provide that NOAA cannot 
m ake a prelim inarily approval determ ination on a s ta te ’s proposed am endm ent until the state has 
satisfied the applicable program  approvabilily requirem ents and the procedural requirements ol 
CZMA section 306(d). which include the public hearing requirem ent in section 306(d)(4) that is 
applied through 15 CFR § 9 2 3 .8 1(a) The public notices and sum m aries for the public bearing, 
described in 15 CFR § 923.81(b)(3) and (4) relate to the section 306(d)(4) hearing.

The provisions in 15 CFR § 923.81(b)(3) and (4) regarding hearing sum m aries and concurrent 
Federal agency review provide that a state can submit hearing sum m aries 60 days after the 
hearing. This does not alter the requirem ent for a state’s section 306(d)(4) hearing to uc held 
before a prelim inary approval determination is made.

Alaska is required to have at least one section 306(d)(4) hearing on the am endm ent submission. 
Sec 15 CFR § 923.81(a). Additional hearings are at the S tate’s discretion. A laska’s 
responsibilities for the public hearing are to provide a public notice ol the hearing 30 days in 
advance, note the time and location o f  the hearing and m ake available for public review at the 
time o f  the public notice, all agency materials pertinent to the hearings. T he latter requirement 
could be satisfied by dirccung the public to the ACM E website and identifying the ACME

ENCLO SU R E  - R E M A IN IN G  STEPS FO R  A C M P  P R E L IM IN A R Y  APPROX \|



amendment docum ents subject to the public hearing. At the hearing the State should make an 
opening statement about the purpose o f the hearing (to provide the public an opportunity to 
comment on the S tate 's ACM P submission to NOAA), and inviting any public comment. The 
State is not required to respond to comments. After the hearing, the State must submit to NOAA. 
within 30 days o f  the hearing, a transcript or summ ary o f  the hearing. 15 CFR § 923.58(d).

APPLICATION OF ENFORCEABLE POLICIES TO FEDERAL LANDS AND 
GEOGRAPHIC LOCATION DESCRIPTIONS (Gl.DS).

Paragraphs (a), (b) and (d) are satisfactory.

Paragraph (c) is satisfactory with the exception that the parenthetical "(occurring witlun the 
coastal zone)” is incorrect. A federal agency must provide a consistency determination for an 
activity, regardless o f  location, if  the federal agency determ ines there will be effects to coastal 
uses or resources. This includes effects to uses or resources o / th c  coastal zone (not in the 
coastal zone) where the use or resource affected is inland or seaward o f  the coastal zone. A state 
may, o f  course use the various provisions in N O A A ’s regulations to reach agreements with 
federal agencies regarding when and how federal consistency wu! apply to federal agency 
activities under 15 CFR part 930, subpart C (e.g., general concurrences, dc minimis activities, 
beneficial activities).

The first sentence in paragraph (e) should be amended to read:

Federal acencv activities that occur inland o f  the coastal zone boundary are only subject 
to ACM P consistency review process if  the federal agency determ ines that effects to any 
land or water use o r natural resource o f  the coastal zone cousta 1-uses-er-reseurees 
(ocHHtrring-wtlhiiHhe-eoastel-zone) arc reasonably foreseeable and the State has an 
enforceable policy addressing the use or resource.

APPLICATION OF DISTRICT POLICIES AND DESIGNATED AREAS

The language is not clear regarding the scope o f  district policies and designated areas. I he 
proposed language merely says that CZMA and NOAA regulations apply for the State standards 
and District policies. Because the other State standards would still have the language limiting 
review to projects occurring within a designated area, the following language needs to be added 
after the term "projects” (additional language is underlined):

Notwithstanding any other provision, for t h e  purposes o f  federal consistency reviews 
conducted under 16 (JSC 1*156, projci. 's . within or n ltcctinu land or water uses or natnra1 
resources o f  the coastal zone, will be subject to the state standards at 11 AAC 112.2(A)
11 AAC 112.900 and the coastal district enforceable policies approved under 11 AAC 
I M in accordance with the requirements o f  the applicable subparts of 15 C.P.K. part 930 
and other relevant parts o f  Alaska’s federally approved coastal m anagement program



I lie ACM P document or preamble to the rule change should discuss this change in the context ol 
the ( ZMA "effects test" for federal consistency purposes. In particular, the discussion should 
note that lor purposes o f  federal consistency reviews, projects within or affecting a d istrict’s 
designated area would be subject to the applicable slate and district enforceable policies

TECHN IQ UE A

Alaska proposes to amend the subsistence use standard at 11 AAC' 112.270(a) to read. "A project 
within a subsistence use area designated by the State or under 11 AAC 114.250(g) must .

‘I ecliniquc A is meant to apply state enforceability to entire local governm ent plan. While 
Alaska still has Technique A components, NOAA now recognizes that the ACM P is relying 
prim arily on Technique 13 for implementation o f  State standards and that the only State standard 
presently reliant on District policies is the subsistence use policy. All oilier District policies are 
at the choice o f  the Districts and are not required for ACM P approval or to implement State 
standards. Therefore, A laska’s proposed change to  its regulation is sufficient for NOAA to make 
a prelim inary approval decision, because it would give the State the ability to designate 
subsistence use areas and enforce the subsistence use standard during District plan development, 
pursuant to 15 CFR § 923.42(b)(2). and would use 15 CFR § 923.42(b)(3)(i) for direct State 
enforcem ent o f  the subsistence use standard if  a District failed to adopt a plan.

SCOPE AND CONTENT OF DISTRICT PLANS

NOAA looks forward to reviewing the revised/combined District guidance, which must satisfy 
the need for clarity pursuant to 15 CFR § 923.3(e)( I ) and (2), prior to m aking a preliminary 
approval decision.

HABITATS POLICY

I. Com prehensive Habitat M anagement. The CZM A requires state program s to develop and 
m aintain a m anagement program  sufficient to carry out the protection o f  coastal resources such 
as shorelands, wetlands, estuaries, floodpiains, fish and wildlife and their habitat and to use the 
land and water resources o f the coastal zone giving full consideration to the ecological values of 
those resources as well as need for compatible econom ic developm ent. Further, the CZMA 
requires the m anagement program I > contain specific, com prehensive and enforceable polices to 
provide that protection and overarching management scheme. Stale coastal programs need to 
m anage and protect those significant resources and areas that m ake a s ta te ’s coastal zone a 
unique, vulnerable or valuable area, particularly wetlands, estuaries, tidclands and offshore areas. 
16 USC $ 1455(d)(1); 15 CFR §§ 923.1, 923.3., 923.10 and 92 3 .1 1. NO AA finds that A laska’s 
habitat management com ponents are sufficient for purposes o f  our prelim inary approval 
decision.



J Written Scientific hvidcnce. NOAA believes that II AAC 114.900(40) provides a sufficient 
definition ol this phrase for purposes o f our prelim inary approval decision.

f  Significantly More Productive. Alaska now proposes to replace this phrase with "biologically 
and .significantly productive” in asking the districts to designate significant habitats N O A A 

appreciates this change as it removes the com parison o f  habitats by deleting the term "m ore."
W hile the State believes that the term is com m only understood and applied, and requires no 
additional explanation, we continue to believe that "significantly productive" is not a term 
generally accepted in the scientific community. NOAA did not recom mend "biological 
productivity" as a preferable term; rather we asked the State to provide a definition so that users, 
districts, and other affected interests would he on notice as to how "productivity" is being 
measured so they would know what to provide data on. I lowever. NOAA finds that defining the 
term is not needed for prelim inary approval.

4. Adjacent Habitat. To address NO AA’s concerns regarding the "adjacency” requirement, 
Alaska proposes to revise 11 AAC I l2 .300(c)(l)(B )(ii) allcl 11 AA C 114.250(h)(2) to read ". 
that is shown by written scientific evidence to be biologically and significantly productive.”
This language is an improvement over the “adjacency" requirem ent previously proposed by- 
Alaska. NOAA finds that A laska’s change is adequate for out prelim inary approval decision. 
Please see, however, our comm ents under No. 3, above, regarding the definition o f  "biologically 
and significantly productive."



ALASKA STATE HOUSE OF REPRESENTATIVES

Interim Address:
345 W. Sterling Hwy 
Suite 102B 
Homer AK 99603 
(907)-235-2921 
Fax# (907)-235-4008

Session: 
(307)-465-2689 

FAX# (907) 465-3472 
State Capital 

Room 102

HOUSE STATE AFFAIRS COMMITTEE
Representative Paul Seaton, Chairman

Sponsor Statement 
HB 189

T he A laska C oastal M anagem ent Program  (A C M P) is a partnership  betw een federal, state, and 
local governm ents providing state and local governm ents a voice in federal decision m aking. 
A laska is one o f  34 coastal and G reat Lakes states and territories that utilize this program , a 
program  that annually  channels m illions o f dollars in federal grant m oney to  the states. The 
A C M P has helped guide coastal developm ent in the state since it was enacted in 1977.

W ithout the program  the state and local governm ents lose their ability  to control developm ent on 
federal land and the O uter Continental Shelf. In addition the state will lose m illions in federal 
coastal m anagem ent planning m oney.

In 2003, HB 191 substantially  revised the state coastal program . The federal O ffice o f  Ocean 
and Coastal Resource M anagem ent (O C R M ) m ust approve the revised program . O C RM  has 
determ ined  that additional revisions are necessary before they can grant approval.

T he 2003 legislation included state-im posed deadlines for revisions to local co 'stal program s. 
Coastal D istricts are attem pting to follow the statutory directive to revise their program s to meet 
the new requirem ents. H ow ever, O C RM  has identified problem s with the s ta te ’s guidance to 
local d istricts regarding the scope and content o f their program . The state will have to revise 
regulatory  guidelines for the local districts before the new program  can be approved by O C RM . 
In turn, the local districts will have to  re-revise their program s to m eet the new guidelines. It is a 
w aste o f  tim e, m oney and effort for districts to revise their plans before the s ta te ’s program  is 
federally  approved and any necessary changes have been m ade.

HB 189 bases the deadline for district coastal program  revisions and annulm ent o f the existing 
program  on federal approval o f the sta te ’s program . This extension will ensure an orderly  and 
efficient transition  to the new program .

l



Janet Eddy
2898 Sawmill Creek Road 
Sitka, AK 99835

January 21, 2005

Representative Peggy Wilson 
State Capitol, Room 108 
Juneau, AK 99801-1182

Dear Peggy:

I am writing this letter to express my support for extension o f  the July 1, 2005 statutory 
deadline for submitting revisions to Alaska Coastal Management Program (ACMP) 
district plans, including the Sitka Coastal Management Plan.

This extension is necessary due to complications resulting from new ACMP regulations 
effective July 2004. As I understand it, the interpretation o f these regulations by the 
Alaska Department o f  Natural Resources (DNR) would not enable Sitka to establish 
meaningful enforceable policies, the local criteria that project applicants must meet.
These policies provide the Sitka coastal district a “seat $t the table” to ensure there is a 
proper balance between economic development and protection o f  other coastal uses and 
resources.

I understand a recent legislative hearing on the ACMP has been postponed by the House 
State Affairs Committee. I urge your support to ensure that the hearing is rescheduled and 
that testimony will be accepted from the public.

cc: Representative Seaton, House State Affairs Committee

Support Letters



X Municipality ol Anchorage
I'.O. Ikix IIHKioU • Alaska • Tclcplioik': <‘.Mi7) • tax: (!X)7) H4U-4-UW* I n 1 \ v \ \  .imun.nrn

Mayor M irk Iicgich Office ol* the M ayor

February 17, 2005

The Honorable Paul Seaton 
Alaska State Legislature 
State Capitol, Room 102 
Juneau, AK 99801-1182

Dear Representative Seaton:

Last October I received a letter regarding the need to update Anchorage’s Coastal Management Plan 
from Bill Jeffress, Director o f  the Office of Project Management and Permitting at the State o f  Alaska’s 
Department o f  Natural Resources. The letter provided reasons for the revision as outlined in House Bill 
191, which was passed by the Legislature in May 2003. The legislation provided some funding 
($41,000 for Anchorage) and required that coastal districts complete their plan updates by June 30, 
2005. For a number o f reasons, I am writing now to request that the Legislature revisit and adjust this 
deadline.

I understand the State is not expecting a comprehensive update o f  the plan, due to limited time and 
funding. However, the proposed deadline does cause concern as the plan update will have to be based 
oi* the State’s new regulations and these have yet to be approved by the administering federal agency.
The timing o f the federal review and anticipated changes to the proposed regulations will affect the 
ability o f  Anchorage and other districts to update their plans under the current schedule. Given the 
pending federal review and approval, the schedule appears unattainable and should be revised to 
accommodate expected changes in the proposed standards and regulations.

To help address these concerns, the Municipality requests that the legislated submittal deadline for a 
concept-approved draft plan be extended by at least one year from the date o f federal approval o f the 
State’s new regulations. This approach provides a more realistic schedule for completing the plan update 
and may better meet the intent o f the original legislation.

Thank you for your consideration and action on this matter. The Municipality is available to work with 
the State’s Office o f Project Management and Permitting and the Legislature.

Mark Begi 
Mayor

cc: Governor Frank Murkowski
Bill Jeffress, Director, SOA, OPMP 
Eldon Hout, Director, NOAA, OCRM 
Tom Neison, MOA, Planning Department

Community, Security, Prosperity



Cenaliulriit Coastal Resource Service Area
PO Box 69, Mekoryuk, AK 99630 / Phone: 907-827-8748 / Fax: 827-8749 / E-Mail: Cenaliulriit2@starband.net

Toll Free: 1-877-827-8747

February 16, 2005

Honorable Donald Olson 
State Capitol, Room 510 
Juneau, AK 99801-1182

Subject: Request for Alaska Coastal Management Program
Extension for the Rewrite of the District Plan Amendments

Dear Senator Donald Olson:

Cenaliulriit Coastal Resource Service Area serves 38 Yup’ik villages. The legislature 
has placed an undue hardship, both financially and the time constraint to complete well 
thought plan amendments to conform to the requirements of House Bill 191.

The Alaska Department of Natural Resources (ADNR) completed and submitted its 
regulations without an adequate opportunity for input from the coastal districts and the 
federal Office of Ocean and Coastal Resource Management (OCRM). The ADNR gave 
us no opportunity to understand how the regulations would affect our plans.

There are many grave issues the coastal districts are concerned about, mainly our 
timing, with a deadline of July 1st, 2005. This timing does not give me time to explain 
this whole process, especially to residents of the district who speak Yup’ik Eskimo. The 
regulations are not perceived as conforming to federal coastal zone requirements. This 
is a definite conflict for our district.

Cenaliulriit CRSA at their board meeting on January 13th supported an extension of the 
deadline to July 1, 2006. In fact, OCRM also recommends an extension to the state’s 
plan amendment.

If you have any questions, contact me at the above number.

Sincerely,

John Oscar 
Program Director

cc: Cenaliulriit Board of Directors
Senator Gary Stevens
Senator Paul Seaton, Chair, House State Affairs Committee

mailto:Cenaliulriit2@starband.net


UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and A tmospher ic  Adm in is tra t ion
NAT IONAL O C EA N  S E R V IC E
OFFICE OF OCEAN AND COASTAL RESOURCE MANAGEMENT 
S ilver Spr ng. Maryland 20910

January 28, 2(X)5

Mr. Thomas E. Irwin. Commissioner 
Alaska Department of Natural Resources 
550 West 7,h Avenue. Suite 1400 
Anchorage. Alaska 99501-3650

Dear Commissioner Irwin:

Thank you for submitting the revised proposed Alaska Coastal Management Program (ACMP) document, 
received on December 17, 2004, for consideration as a program amendment under the Coastal Zone 
Management Act (CZMA) (December 17 ACMP Document). Since receipt of the December 17 ACMP 
Document, the Office of Ocean and Coastal Resource Management (OCRM) and Alaska Department of 
Natural Resources (DNR) staff have worked together and made significant progress in addressing several 
issues regarding the approval of the ACMP amendment. This letter, with enclosures, provides further 
comments regarding: your December 16. 2004, letter; CZMA approval issues; and scheduling/timing 
issues. OCRM is committed to working with the state to meet the objectives of Alaska House Bill 191 
(HB 191) and the CZMA.

Alaska’s December 16. 2004. Letter

I would like to briefly clarify some of the process issues concerning OCRM’s preliminary approval 
decision raised in your December 16. 2004, letter. Alaska’s first program amendment submission, dated 
September 30. 2004, was received in OCRM on October 5, 2004, and is referred to in OCRM's 
administrative record as the October 5 ACMP Document. Alaska’s second program amendment 
submission, dated December 16, 2004, was received on December 17. 2004. and is referred to in 
OCRM’s administrative record as the December 17 ACMP Document. On October 8. 2004. OCRM 
determined that the October 5 ACMP Document was insufficient. OCRM’s letter dated November 4. 
2004. provided Alaska with detailed comments and required improvements. Notwithstanding the 
October 8 determination of insufficiency, based on assurances from Alaska of timely resubmission of an 
improved amendment, on November 4. 2004, OCRM started the 120-day amendment approval time 
period in accordance with CZMA section 306(e).

As stated in OCRM’s November 4. 2004, letter. OCRM continues to work diligently to collect 
information and data necessary to comply with the National Environmental Policy Act (NEPA). After 
the state submits to OCRM jn ACMP document that resolves the issues identified in this letter and 
enclosures and proposed regulations revising the ACMP as recommended in this letter. OCRM will be 
able to begin the NEPA scoping process. After Alaska holds a public hearing on the ACMP amendment 
pursuant to CZMA section 306(d)(4) (that can be held in conjunction with OCRM’s NEPA scoping 
meeting). OCRM will be in a position to make a preliminary approval decision and provide a more 
certain schedule to complete the NEPA process, pursuant to 15 CFR § 923.82(c). l iierefore. pursuant to 
CZMA section 306(e)(2) (16 USC 1455(e)(2)), OCRM extends the ACMP amendment review period 
until the NEPA process is complete and its final record of decision on the ACMP program amendment 
fequcsl is issued.

Primed on Recycled Paper

Correspondence between the state and OCRM  
regarding the state’s revised ACMP 
Jan. 28-Mar. 3, 2005



CZMA Approval Issues

The enclosures provide detailed explanations of the remaining approval issues, briefly described below. 
OCRM must be satisfied that the state has addressed these issues before OCRM can initiate the NEPA 
process or make a preliminary approval decision.

1. Application of District Policies and Designated Areas. Revisions must be made to ACMP 
regulations or the ACMP document to address CZMA approval issues concerning the following 
policies or policy areas: subsistence use policy; natural hazards area policy; important habitat 
policy; recreational use areas; tourism use areas; commercial Fishing and seafood processing 
facilities sites; major energy facilities sites policy; and the important history or prehistory areas.

OCRM proposes these changes to ensure the ACMP regulations comply with the objectives of 
the CZMA and apply the federal consistency requirement to designated areas. The ACMP must 
address effects to those uses and resources identified by the ACMP and not be limited to the 
location of a project. See e.g., 16 USC §§ 1452(2)(A). (C). (J). 1452(4). 1452(6). 1456(c)(1) and 
1456(c)(3XA); 15 CFR §§ 923.3(b). 923.11(b). and 15 CFR pan 930. Enclosures I and III 
discusses this concern in detail.

2. Compliance with Local Government Implementation Requirements • Technique A. The
ACMP as drafted does not comply with two of the five Technique A requirements for district 
implementation of ACMP policies. (When a state chooses to implement part of its coastal 
management program through local government implementation, the state must meet five 
requirements to ensure the local plans are enforced, under 'Technique A" regulations at 15 CFR 
§ 923.42.) The state is not able to assure that coastal management decisions will comply with 
ACMP enforceable policies during the development of local programs, pursuant to 15 CFR § 
923.42(b)(2). Also, the state is not able to assure that coastal management decisions will comply 
with ACMP enforceable policies if a district fails to adopt a plan, pursuant to 15 CFR § 
923.42(b)(3). Enclosure II discusses this concern in detail.

3. Scope and Content of District Plans. The ACMP does not clearly articulate the new role for 
district programs. The regulations and ACMP document must provide clear guidance to the 
districts and other affected interests on the scope and content of district programs and policies, 
including the “flow from" principle in 11 AAC 114.270(a)(1), which plays an important role in 
describing the parameters of district policies. The ACMP should consult with OCRM, districts, 
and other affected parties as part of any effort to amend this rule. A key program approvability 
requirement is that state coastal programs must provide a “clear understanding of the content of 
the program, especially in identifying who will be affected . . . , ” and a “clear sense of direction 
and predictability for decision makers who must take actions pursuant to or consistent with the 
management program.” 15 CFR § 923 3(e)(1) and (2). Enclosure IV discusses this concern in 
detail.

4. H abitats Policy. The ACMP habitats policy at 11 AAC 112.300 does not include clear 
mechanisms for the comprehensive management of fish and wildlife habitat, including the 
resolution of conflicts among competing uses of habitat. First, the standards proposed in the first 
part of the policy do not address impacts to the biological and other functions of habitat, and they 
apply only to specified geographic locations. Second, the criteria for designation of “important



habitat" areas to which broader habitat standards may apply lacks clarity, definition, and 
consistency with accepted scientific terminology and concepts. Changes are needed to comply 
with CZMA requirements including the scope of state enforceable policies. See 16 USC § 
1452(2)(A), and 15 CFR §§ 923.3(b). 923.3(c). 923.3(d) and (e). and 923.40. Enclosure V 
discusses the habitat issues in detail.

Scheduline/Timine Issues

With respect to scheduling issues, it is important to have a mutual understanding of the effect of the 
July I, 2005, deadline established by HB 191. We would like to summarize our understanding of the 
deadline. A detailed discussion of the deadline and possible alternatives is contained in Enclosure VIII. 
as well as a tentative schedule for completing the ACMP amendment approval process.

OCRM understands that DNR has concluded that if OCRM has not approved the ACMP amendment by 
July 1, 2005, the state will have no enforceable ACMP standards, because the old ACMP standards (6 
AAC 80) will no longer be effective and the new ACMP standards (11 AAC 112) will not be effective 
until approved by OCRM. Therefore, after July 1, 2005, the federally approved ACMP would consist of 
only the district plans and district enforceable policies already approved by OCRM. While the ACMP 
amendment is in transition toward approval, OCRM believes the ACMP could continue to receive 
CZMA grants, fund efforts to revise the ACMP and district plans, and use the districts’ enforceable 
policies for state and federal consistency reviews.

While both OCRM and DNR have worked diligently and made significant strides to complete review of 
the ACMP amendment, OCRM will not, despite its best efforts, be able to complete its review and NEPA 
analysis by July 1. 2005. The magnitude of the changes proposed for the ACMP regulations, the 
necessity to develop a revised program document, and the absence of complete district plan guidance 
raise significant CZMA approvability and NEPA issues. These issues are not easily addressed within the 
compressed time period established by state law. In fact. OCRM has not been able to issue preliminary 
approval or initiate the NEPA process because the proposed ACMP revisions and explanations arc still in 
a state of flux. I am pleased, however, that there appears to be agreement between our offices that DNR 
will further amend the ACMP regulations to address some of the CZMA approval issues.

In addition, while DNR has provided opportunities for district and public input, OCRM believes that our 
combined efforts to meet the July 1.2005, deadline, have limited the ability to have a broader dialogue 
between DNR. the districts and other affected parties on the content and scope of the new ACMP. As 
a result, district and public understanding of the proposed ACMP has suffered. O f particular concern is 
the difficulty districts have encountered in their efforts to revise district plans to meet the deadline. The 
state and OCRM need to agree on tasks and a process leading to ACMP approval and then set revised 
goals and deadlines. Assuming DNR submits the proposed regulatory changes and revised ACMP 
document, as described in this letter and enclosures, in February, CCRM anticipates a program 
amendment decision date around December 31, 2005.

In order to address these timing concerns, OCRM recommends that the state continue to rely on the old 
ACMP regulations previously approved by OCRM, and not just district plans and policies, during 
completion of the ACMP amendment approval process. This would require the state legislature to either 
remove or extend the July 1. 2005, deadline in HB 191, Sec. 49. OCRM also recommends that the 
statutory deadline for submitting district plans be extended until the final ACMP approval requirements



have been completed, pursuant to HB 191. Sec. 47(a). so that districts and other affected parties clearly 
understand the districts' role.

Another issue related to scheduling matters is the state's question of whether OCRM can grant “interim" 
or “conditional” approval of the ACMP while the ACMP amendment is being processed. As discussed 
with DNR staff, OCRM may not grant interim or conditional approval. The CZMA does not provide 
authority to grant an interim or conditional approval of a coastal management program or an amendment 
to a program. Instead, the CZMA provides specific authority for “preliminary approval” of program 
amendments. The effect of preliminary approval is to allow the continued use of CZMA funds to 
implement the proposed amendment during the CZMA approval process, but for no longer than six 
months. The CZMA authorizes a preliminary approval when OCRM determines the amendment “is
likely to meet the approval standards in this section [306(d)]___ .** 16 USC § 1455(e). Finally, the
CZMA provides certainty to federal agencies and other affected interests by not authorizing an 
amendment that has received preliminary approval to be used for federal consistency purposes.

Conclusion

Although the December 17 ACMP Document is improved in many ways over the earlier submission, 
revisions are still needed to provide a sufficient description of the ACMP so that affecteo parties can 
determine the nature and scope of the changes to the program. Until such revisions are made, OCRM is 
unable to either provide preliminary approval or begin its NEPA review process. To address deficiencies 
within the existing document. OCRM offers specific guidance as described in the enclosures. 
Additionally, OCRM urges the State to take necessary action in addressing the July 1, 2005, deadline, in 
order to both ensure continuity of Alaska’s existing program and sufficient time to carefully and 
comprehensively review the state’s program amendment submission.

We look forward to continue working with your staff on this amendment request. Please contact me or 
Bill Millhouser, at 301-713-3155, extension 189, if you have any questions.

Sincerely,

Eldon Hout 
Director

Enclosures
cc: Bill Jeffress, Director, OPMP

Randy Bates, ACMP Program Manager 
John Katz, Alaska Washington, D.C. office 
State Representative Paul Seaton
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February 23, 2005

Richard W. Spinrad, Ph.D.
Assistant Administrator 
National Ocean Services 
National Oceanic and Atmospheric 
Administration (NOAA)
SSMC4, Room 13632 
1305 East-West Hwy 
Silver Spring, MD 20910

Subject: State of Alaska’s Response to the Office of Ocean and Coastal

Dear Dr. Spinrad:

1 have reviewed the letter and a ttachm ents  from the Office of Ocean and 
Coastal Resource Management (OCRM), dated Ja n u a ry  28, 2005. In that 
decisional document, OCRM denied preliminary approval of Alaska’s 
am endm ent, and  explained why it would not initiate the NEPA process required 
for later approval of a revised am endm ent. After careful study of the issues, 1 
have concluded that the Alaska Coastal Management Program (ACMP) as 
envisioned and m andated  by OCRM differs from the ACMP that I believe will 
best manage the competing uses and dem ands placed upon Alaska’s coastal 
resources.

The original ACMP, approved by OCRM in 1979, provided the s tandards 
and protections necessary and appropriate at tha t time to manage effectively 
the uses, areas, and  resources of the s ta te ’s coastal zone. Over the next 25 
years, the program evolved, into a complex, confusing set of requirem ents 
which unnecessarily delayed projects in Alaska without corresponding 
environmental benefits. Therefore, on May 21, 2003, I signed into law House 
Bill If IB) 191 (chapter 24 SLA 2003) which amended the ACMP in a m anner 
tha t simplified and clarified the fragmented and defective 25 year old program, 
while still comprehensively and responsibly managing Alaska’s coastal uses 
and resources.

Resource M anagem ent’s Jan u ary  28, 2005, Letter and Enclosures 
Relating to Alaska Coastal Management Program Amendment 
Approval Issues



During the development of the statutory am endm en ts  included within 
HB 191, as well as the development of the regulations implementing HB 191, 
the state  invited OCRM’s participation and review of the am endm ents, 
requesting guidance and recommendations to ensu re  ultimate and  timely 
program approval by OCRM. The state thought it had received that guidance, 
as  well as a commitment from OCRM to work jointly to resolve program 
approval issues at the earliest junctu re . The state then worked long and hard 
to develop a comprehensive program description of the am ended ACMP that 
satisfied the federal approval criteria, while still fulfilling the m andates  of HB 
191. I am advised that d iscussions between the sta te  and OCRM to reach this 
goal were proceeding constructively into Ja n u a ry  2005, with OCRM identifying 
minor modifications to the ACMP regulations and program description as 
appropriate for program approval.

Considering this history, and OCRM’s intimate involvement with the 
am ended program from its legislative inception, I was dismayed to review 
OCRM’s Ja n u a ry  28, 2005, denial decision wherein OCRM not only retreated 
from program approval positions conveyed to state staff during prior 
d iscussions, bu t failed to adequately evaluate the s ta te ’s prior subm issions 
against the federal rules, and added entirely new criteria and rationale to 
justify its denial decision.

OCRM’s denial decision adopts a highly prescriptive interpretation of the 
Coastal Zone Management Act (CZMA), extending, well beyond Congress’ 
m andate  when enacting the CZMA “to encourage and assist the sta tes to 
exercise effectively their responsibilities in the coastal zone ....” 16 U.S.C.
1452.

It is instructive to review the Congressional Commerce Committee’s 1971 
findings (Calendar No. 510, Report No. 92-526, p. 15-16) that led to the 
creation of the CZMA, which legislation clearly intended that each stale, and 
not the federal government, manage its coastal u ses  and resources as that 
state saw fit:

It is the Committee’s intent to recognize the need for expanded state  
participation in the control of land and water use decisions involving 
important state or regional interests.... In adopting the sta tes as the 
focal points for development of comprehensive plans and implementation 
of m anagem ent programs for the coastal and e: tuarine zone, the

R ichard  W. S p in rad , Ph.D.
F eb ru ary  23, 2005
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Committee has  concluded that the sta tes have, in varying degrees, the 
resources, administrative machinery, enforcement powers, and 
constitutional authority  on which to build a sound coastal management 
program.... The principles on which state authority  with respect to water 
regimes are based date back at least to Magna Carta....

We do not believe tha t the positions OCRM asse r ts  in its J a n u a ry  28, 
2005, decision “a ss is ts” Alaska in developing our program. Rather, OCRM has 
now conditioned approval of our program upon OCRM’s interpretation of what 
is best for our state. Under this administration Alaskans decide what is best 
for Alaska.

I will not detail all of OCRM’s unacceptable new m andates  to obtain 
apuroval of our program, bu t will list the most significant:

• Mandated direct-control ACMP regulatory s ta n d a rd s . OCRM calls for 
amended ACMP state s tandards that independently and comprehensively 
m anage the coastal resources. To the contrary, the federal regulations 
implementing the CZMA allow for comprehensive m anagem ent of those 
resources thrcugh a network of existing state and federal regulatory' 
authorities. We believe that existing state and  federal authorities 
aggressively m anage Alaska’s natural resources, coastal and inland. 
Considering the adequacy of the existing networked struc ture , we are 
unwilling to a ssen t  to a federal agency dictating duplicative or additional 
s tandards  along our coasts th a t  confuse stakeholders, unnecessarily delay 
projects and erode Alaska’s sovereignty.

• Mandated expanded role of coastal districts. Consistent with the spirit of 
HB 191, the s ta te ’s amended ACMP regulations limited the subject and 
scope of coastal district enforceable policies. OCRM now asserts  that this 
limitation on coastal district policies raises program approval concerns. The 
state disagrees with OCRM's position. The ACMP is a networked program, 
relying on implementation techniques “A” and “B” under  15 C.F.R. 923.42 
and 15 C.F.R. 923.43, respectively. State agencies are to implement their 
existing authorities as well as the s tandards and policies of the ACMP. 
Additionally, municipal coastal districts share in the responsibility of 
implementing their coastal district plan policies through municipal code or 
ordinance. I would like to emphasize that few other sta tes have coastal 
districts or their equivalent and there is no requirement that Alaska include

R ichard  W. S p in rad , Ph.D.
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coastal districts as part of our coastal m anagem ent program. However, we 
included districts to supplem ent existing sta te  and  federal authorities where 
the m atter  is of local concern. The balance of authority  between the state 
and  the coastal districts is a  m atter within the discretion granted a state in 
the CZMA, and therefore any specific balance of authority  directed by OCRM 
is inappropriately addressed as a program approval issue. Again, this is a 
simple m atter  of s ta te ’s rights.

• Expanded and unpredictable federal “effects’’ te s t . OCRM’s decision 
contained an expansive “Geographic Location Description” (GLD) 
requirement tha t  would impose an “effects tes t” requirem ent well beyond 
what OCRM had  previously required, and beyond w hat the state  feels is 
necessary to adequately protect coastal uses  and resources.
Representatives from other federal agencies have also expressed concern 
with OCRM’s federal effects test and the GLD as a “new national policy” with 
additional burdens  never previously considered. This requirement is 
particularly disappointing considering recent positive communications 
between the sta te  and  OCRM wherein OCRM suggested reasonable 
am endm ents  to the ACMP regulations. The am ended language would have 
ensured  tha t enforceable policies would be applicable to federal lands to 
address any activity (regardless of location) tha t may affect any coastal use 
or resource located within the s ta te ’s coastal zone. The state agreed with 
OCRM’s interpretation of the federal regulations on this issue and began 
preparing, verbatim, the regulatory fix that OCRM had recommended. 
Unfortunately, the expanded GLD concept contained in the Ja n u a ry  28, 
2005, docum ents effectively withdrew OCRM’s agreement on how to capture 
the federal effects test in the regulations, and  is unacceptable.

Back in 1971, Congress saw the wisdom of leaving the development of an 
appropriate coastal m anagem ent program within the broad framework of the 
CZMA to each s ta te ’s judgm ent of its special priorities and  needs. I regret that 
OCRM has departed from its original legislative m andate  and  has not allowed 
Alaska to implement our amended program utilizing existing regulatory tools 
and in accordance with Alaska’s priorities and needs.

Therefore, if OCRM does not immediately abandon the new requirements 
and  broken promises contained in its Ja n u a ry  28, 2005, decision, the ACMP 
will expire by operation of law in the sum m er of 2005.



We have worked hard  to forge relationships with federal agencies and 
participate in federal decision-making processes independent of ACMP 
requirem ents, so we are confident th t Alaska’s voice will be heard in federal 
activity and  authorization processes t-ven without the formality of the CZMA’s 
federal consistency tools. Still, we acknowledge tha t  a  streamlined ACMP 
would serve a valuable purpose in effectively m anaging Alaska’s coastal uses  
and  resources. This is the reason that my staff h a s  been working for two years 
to am end the program to provide a  fair, predictable, and  protective networked 
m anagem ent scheme. Unfortunately, OCRM will not allow Alaska to 
implement tha t program at this time. The State of Alaska will continue to 
ensure  tha t resources, coastal and inland, are adequately m anaged and 
protected with or without federal participation.

R ichard  W. S p in rad , Ph.D.
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Sincerely yours,

T rank  H. Murkowshi 
Governor
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U N IT ED  STA TES  D EP A R T M E  SIT OF C O M M ER C E
N a t io n a l O cean ic  an d  A tm oap l le r ic  A dm in is tr a t io n
NATIONAL OCEAN SERVICE 
S ilv e r  S p r in g , M a ry la n d  20910

MAR 3 "  2005
The Honorable Frank H. Murkowski 
Governor of the State of Alaska 
Juneau, Alaska 99811-0001

Dear Governor Murkowski:

Thank you for your recent letter on Alaska’s pending efforts to undertake a major restr cturing of the 
Alaska Coastal Management Program (ACMP). The enclosed summary analysis provi les responses to 
the specific issues raised in your correspondence.

We believe the continued viability of the federally approved ACMP is of great importa ice to Alaska and 
the Nation. The letter of January 28,2005, to Alaska’s Department of Natural Resourc :s (DNR)
Commissioner Irwin was intended neither as a denial nor a decision, but rather as a fur her, albeit 
important, informational step in the process.

Our input did not add criteria and was neither a departure from earlier positions nor an :ffort to impose 
new national policies. It was a summary of the few remaining issues to meeting the C< astal Zone 
Management Act (CZMA) requirements necessary for preliminary approval o f a revise 1 ACMP. It also 
included recommendations for resolving these issues as requested by DNR. Otir input vas intended as 
part o f the continuing coordination and dialogue at the staff level -  not as a federal mai date or 
prescription, and it was not an effort to shift the balance o f authority.

As you may know, there are significant benefits from participating in the CZMA progr m. Since the 
1970s, Alaska has been awarded approximately $130 million in coastal management ft ids from the 
National Oceanic and Atmospheric Administration (NOAA). Additionally, NOAA ha: identified 
$2.6 million for Alaska coastal programs in FY 2005. With CZMA federal consistent authority, Alaska 
has a powerful tool to review and influence federal actions affecting the coastal zone, i icluding offshore 
aquaculture and energy development In addition, the collaborative relationships Alasl a enjoys with 
federal agencies are often forged because of federal consistency.

Further, in response to the U.S. Commission on Ocean Policy’s final report, President lush recently 
released the U.S. Ocean Action Plan, which states that we will continue to work with s ate, tribal, and 
local stakeholders to develop comprehensive strategies to protect the Nation’s coastal t sources and build 
upon the succeises of existing programs, including the CZMA.

As I stated at the outset, the continued viability o f the ACMP is of great importance an I we urge you to 
work with us to take action to prevent its expiration this summer. I propose sending a • elegation headed 
by NOAA’s National Ocean Service Policy Director, Thomas Kitsos, Ph.D., to Juneau his month to 
review the few remaining issues and develop a mutually agreeable course o f action tha would allow for 
preliminary approval.

Sincerely,

Richard W. Spinrad, Ph.D. 
Assistant Administrator

Enclosure

Printed on Recycled Paper
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Response to Specific Issues Raised 
In

State of Alaska’s February 23,2005 Letter

1. Page 1, paragraph 1: iOCRM denied preliminary approval”

The Office of Ocean and Coastal Resource Management’s (OCRM’s) January 28 letter did not 
deny preliminary approval. Rather, it indicated OCRM’s inability within the I :gal requirements 
o f the Coastal Zone Management Act (CZMA) to grant preliminary approval i ntil certain CZMA 
requirements are satisfied. For example, the State's December 17 submission or local district 
plans did not meet two of the five CZMA requirements that have been in plac< for thirty years.

2. Page 2, paragraph 2: “...denial decision retreated from program approv 1 decisions 
conveyed to state staff...added entirely new criteria and rationale...*

Throughout the review and coordination process, OCRM has consistently use< provisions of the 
CZMA as the basis for its opinions and feedback on State o f Alaska input. Tb : January 28 letter 
provided feedback on new information submitted in the State o f Alaska’s Dec mber 17 
Submission. For example, NOAA’s guidance to the State regarding the scope of toe federal 
consistency effects test and application of the state’s subsistence use policy is tased on long­
standing CZMA requirements.

3. Page 2, paragraph 3: “OCRM’s denial, decision adopts a highly prescript ve interpretation 
of the Coastal Zone Management Act (CZMA)”

The feedback provided in OCRM’s January 28 letter was intended as recoraim ndations to meet 
CZMA requirements for State of Alaska consideration in developing toe ACM P. The 
recommendations were not a mandate and NOAA will consider other State op ions that are 
responsive to toe CZMA requirements.

4. Page 3,1*' bullet: “(OCRMJ Mandated direct-control ACMP regulatory i tandards”

The feedback provided in OCRM’s January 28 letter was intended as recomnu ndations to meet 
CZMA requirements for State o f Alaska consideration in developing the ACM ?. The 
recommendations were not a mandate and NOAA will consider other State op ons that are 
responsive to the CZMA requirements.

5. Page 3 ,2“* bullet: “(OCRM] Mandated expanded role of coastal districts ..balance of 
authority directed by OCRM is inappropriately addressed as a program i pproval issue”

The feedback provided in OCRM’s January 28 letter was intended as recomm ndations to meet 
CZMA requirements for State o f Alaska consideration in developing toe ACM \  The 
recommendations were not a mandate and NOAA will consider other State opt ons that arc 
responsive to toe CZMA requirements. Further, none of toe OCRM feedback hould be 
interpreted as attempting to “shift toe balance of authority.”
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6. Page 4 ,1* bullet: “ ‘Geographic Location Description’ (GLD) requiremei t...impose[s] an 
‘effect* test’ requirement well beyond what OCRM had previously requir «!...effectively 
withdrew OCRM’s agreement on how to capture the federal effects test h regulations”

There was no intent in OCRM’s January 28 letter to expand the scope o f the f< ieral consistency 
effects test or to establish “new national policy.” OCRM’s description o f fede al consistency and 
the use o f “geographic location descriptions” in Enclosure m  of its January 28 letter applies long­
standing statutory and regulatory requirements. The description is not a depar Lire from previous 
discussions with Alaska DNR staff. The information provided was in responsi to an Alaska DNR 
staff request for a detailed description o f how the geographic location provisio i could apply in all 
circumstances, using the subsistence use policy as an example; and, that is win t was provided. In 
addition, as stated in OCRM’s January 28 letter, it is up to the State of Alaska o decide whether 
to describe geographic locations outside its coastal zone. This provides Alask; with substantial 
control over what federal license or permit activities it will review for federal < onsistency and the 
extent to which it will exert states’ rights over federal actions affecting Alaska s coastal uses or 
resources.

7. Page 4, final paragraph: “ACMP will expire by operation of law in the su nmer of 2005”

The “summer of 2005” expiration is the result of Alaska HB 191, and not any1 ,’ZMA or federally 
imposed deadline.



DEPARTMENT OF NATURAL RESOURCES
OFFICE OF PROJECT MANAGEMENT AND PERMITTING 

ALASKA COASTAL MANAGEMENT PROGRAM

SOUTHCENTRAL REGIONAL OFFICE 
550 W f '  AVENUE SUITE 1660 
ANCHORAGE. ALASKA 99501 
PH: (907) 269-7470 FAX: (907) 269-3691

FRANK H. MURKOWSKI, GOVERNOR

CENTRAL OFFICE
302 GOLD STREET. SUITE 202
JUNEAU. ALASKA 99601
PH: (907) 465-3562 FAX: (907) 465-3075

PIPELINE COORDINA TOFTS OFFICL 
411 WEST 4,h A VENUE. SUITE 2C 
ANCHORAGE. ALASKA 99501 
PH: (907) 2857-1351 FAX: (907) 272-3829

March 3, 2005

Representative Paul Seaton
Chair, House State Affairs Committee
Room 102
State Capitol
Juneau, AK 99801-1182

Re: Response to ACM P Oversight Hearing Question About Regulatory Sunset of ACMP

This letter responds to your query at the conclusion of the February 24, 2005, House State Affairs 
Committee hearing on 'he Alaska Coastal M anagement Program (ACMP). You requested an 
explanation of the procedure by which the ACM P would “expire” on July 1, 2005, without federal 
approval of the amended ACM P, and without Legislative action.

Please note that this analysis responds to your specific question on how the regulatory sunset of the 
ACM P could occur without Legislative action; it does not address the general question of whether it 
would occur. Allowing the ACM P to sunset by operation of law is but one of many approaches 
being considered by DNR as we continue our negotiations with the National Oceanic and 
Atmospheric Administration (NOAA) over the process and regulatory changes required to obtain 
approval o f the amended ACMP.

The Department of Law has advised that the transition provisions of HB 191, passed by the 23rd 
Legislature, were designed to allow the ACM P to expire without further leg isla tive  action if the 
final actions for program approvability were not completed by the mandated deadlines. Section 45 
of HB 191 annuls the existing statewide standards at 6 AAC 80.040 -  6 AAC 80.900, and Section 
49 makes annulment effective on July 1, 2005. The new ACMP statewide standards at 11 AAC 
112.200 - 11 AAC 112.990 do not apply to consistency reviews until they receive NOAA approval 
under 16 U.S.C. 1455(e). If NOAA does not approve the new statewide standards at 11 AAC 
112.200- 11 AAC 112.990 by July 1, 2005, then Sections 45 and 49 of HB 191 would effectively 
terminate the ACM P statewide standards. Once the statewide standards arc annulled, 11 AAC 110 
and 11 AAC 114 would simultaneously cease to have operational effect.

Sincerely yours,

William R. Jeffress 
Director

“Develop, Conserve, and Enhance Natural Resources for Present and Future Alaskans. ”
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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M M arch 8, 2005

SUBJECT: L etter from  the D epartm ent o f  N atural R esources on the regu la to ry  
sunset f  the A laska C oastal M anagem ent P rogram  (H B 189)

TO: R epresentative Paul Seaton
Attn: Louie F lora . n

FROM: D onald M. B ullock Jr. 
L egislative C ounsel

You asked fo r a review  o f  the letter dated  M arch 3, 2005 , from  W illiam  R. Jeffress, 
D irector, D N R  O ffice o f  pro ject M anagem ent and Perm itting , A laska C oastal 
M anagem ent Program , to you regard ing  the regulator sunset o f  the A laska Coastal 
M anagem ent Program . In that letter, the d irec to r closes by  stating, "O nce the ex isting  
statew ide standards are annulled, l l  A A C  HO and l l  A A C  114 w ould  sim ultaneously  
cease to have operational effect." In particu lar, you asked w hether I agree w ith the 
conclusion o f  the director.

In short, I do. C hap ter 24, SLA 2003 provides that the ex isting  regu la tions in 6 A A C 
80.040 - 6 A A C  80.900 and 6 A A C  85.020 - 6 A A C  85.900 will be annu lled  no later than 
Ju ly  1, 2005 .' T he new  regulations im plem enting ch. 24, SLA  2003 have been adopted 
by D N R, but are not yet effective and w ill not take effect until N O A A  approves the 
state 's revised coastal m anagem ent program . U nless N O A A  approves the states revised 
coastal m anagem ent program  on o r before Ju ly  1, 2005, o r ch. 24, SLA  2003 is am ended, 
the ex isting  regulations w ill be annulled  and the new  regu la tions w ould  not be effective. 
In o ther w ords, there w ould be no effective regulations in p lace to im plem ent the 
program .

I f  I m ay be o f  further assistance, please advise.

D N B:m ed
05-164.m ed

1 Secs. 45 and 49, ch. 24, SLA 2003. I f  D N R 's regulations im p lem en ting  ch. 24, SLA 
2003 w ere  effective before that date, the regulations a tto rney  w as instructed  to rem ove 
the regulations scheduled for annulm ent as being obsolete. Sec. 48(c), ch. 24 , SLA 2003.
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Lake and Peninsula Borough
P.O. Box495 

King Salmon, Alaska 99613 

Telephone: (907) 246-3421 
Fax: (907) 246-6602

MAYOR ALSWORTH’S TESTIMONY FOR HOUSE STATE OF 
AFFAIRS COMMITTEE OVERSIG IT HEARING ON COASTAL 

MANAGEMENT PLANS 
02/24/2005

Questions for 2/24/05 (8:00 a.m. to 10:00 a.m.) House State Affairs Committee Over 

sight hea/ing on the Coastal Management Plan district plan revisions.

As there is only two hours for this oversight hearing, we felt that the best thing to 

ensure that testimony would be short and to the point would be to provide you with 

a list of questions pertinent to the oversight hearing. Please limit responses to ten 

minutes so that we can fit all testifiers within the two-hour time period.

1. Please provide an example for the committee of an enforceable policy that
was utilized in your coastal district prior to the revision process, and how the 
revision will affect the activity that the policy was used to enforce.

Answer: The example I will use is L&P Borough Policy A-6 Disposal o f  Dredge Spoil. 

First I will read you the existing policy and then I will read you the revised version trying 

to utilize the new regulations and statutes as explained by DNR staff.

A -6 Disposal o f Dredge Spo il

Existing Policy

Dredged materials disposed o f  in shoreline landfills shall not cause significant alternation o f  

important habitats or significant adverse impacts to coastal processes such as circulation, sediment 

transport, and coastal erosion and deposition patterns. On shore disposal sites for dredged material 

shall be contained and stabilized to prevent erosion and leaching into adjacent waters. O ff  shore

Chlgnik Bay • Chignlk Lagoon • Chlgnik Lake • Egeg lk  J  Igk jg lg • lllamna • Ivanof B a y « Kokhanok • Levelock 
Newhalen • Nondalton • Pedro Bay • PerryvKe • Pilot Point • Pope Vannoy • Port A lsworth • Port Heiden • Ugashlk

Testimony of Coastal District representatives 
House State Affairs, 2/24/05
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disposal o f  dredged spoil shall avoid important marine habitat and be conducted in compliance 

widi state and federal water quality regulations.

New Revised Policy

Dredged materials disposed o fin  coastal water shall not cause significant adverse impacts to coastal 

processes such as circulation, sediment transport, and coastal erosion and deposition patterns.

The new policy would not have any power nor the detail and exact identification as the 

old policy and has zero local control over off shore disposal of dredged material.

Another example is Policy A-7 which we have used on numerous consistency reviews 

requiring compliance for project approval.

A -7  Navigation Obstructions

Existing Policy

Uses and activities in coastal waters shall meet the following requirements:

a) Structures and buoys placed in navigable waters shall be visibly marked and placed in a 

manner to minimize navigation hazards or obstructions to other uses o f  coastal habitats; and

b) To the extent feasible and prudent, all developments, structures, and facilities in marine 

and estuarine waters o f  die Borough shall be sited, constructed, operated, and maintained in a 

manner that does not create a hazard or obstruction to marine transportation or commercial 

Eshing operations.

New Revised Policy A-7

Structures in navigable coastal waters shall be visibly marked and placed in a manner to minimize 

navigation hazards or obstructions to other uses including marine transportation or commercial 

Eshing operations.

T h e Borough Planning Commission used this policy on several occasions in the last five years to 

enforce safety issues. Recently it was used on projects in Lake Clark and the Ugashik River. In

@003

2
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both cases because o f  this policy we were able to require the project to be m odified and in one case 

required the applicant to  remove the structure because it was a navigational hazard. I f  this policy is 

lost the borough will have to depend on other state and federal agencies to police local safety 

issues.

2. W hy is the program important to vour district and how has it been used to 
address specific issues. For programs managed by a municipality with 
planning powers, what does the ACMP give you above what you can do in 
vour municipal code under Title 29 powers? For programs in the 
unorganized borough. Coastal Resource Service Areas (CRSA), how is this 
program useful considering the CRSA does not have planning and zoning 
powers?

Answer: The Alaska Coastal Management Program has been very helpful to the Lake 

and Peninsula Borough. Through this program we have been very successful in getting 

grants from such programs as the Coastal Impact Assistance Program (CIAP) which was 

instrumental in helping the Borough accomplish Community Profile Mapping o f  all 18 o f  

our communities. We appliedfor grants directly from the/C M P  that also contributed to 

this very successful mapping program. However the coastal management program is 

most important to the Borough because it allows local input on development matters.

For example under the States new revised regulations Lake Iliamna would no longer be 

within the newly defined "coastal zone " because Lake Iliamna is not salt water affected. 

The Lake and Peninsula Borough has the five largest fresh water lakes in Alaska within 

its boundaries. Ixike Iliamna, Becherof Lake, Naknek Lake, Lake Clark and the Ugashik 

Lakes. All o f  our communities are located on either a saltwater coastline or a freshwater 

river or lake. The coastline whether it is salt or freshwater is very vital to our citizens 

subsistence life style. We depend on the ocean and the freshwater lakes within our 

Borough for a large portion o f  our food. Lake Iliamna is the largest fresh water lake in 

Alaska and is one o f the largest natural red salmon hatcheries in the world. It is also 

home to fresh water harbor seals, one o f only two lakes in the world with this distinction. 

Lake Iliamna must remain protected under our coastal management program. A lot o f  

yjork by a lot o f  local residents went into the current plan. The Lake and Peninsula 

Borough spent five years writing our last coastal management plan and held public 

meetings in all 18 o f our communities to get buy in by the local citizens. The public
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process within our Borough is very important because the men, women and children o f  

our Borough are the Borough. We think the removal o f  Lake Iliamna from the coastal 

management program can be compared to requiring the Great Lakes to be removed from  

the coastal management program in the I ewer 48 states. But because Iliamna, Becherof, 

Naknek, Lake Clark and the Ugashik Lakes are not within the newly defined coastal zone 

we will have no local say on development on their shorelines.

Infancy o f  Borough: The L&PB is a relatively new Borough and as such our title 29 

powers are still in the development stage. We have ordinances for development permits, 

subdivision andflood insurance that have enforced Title 29 to some degree. We know the 

new Community Profile mapping and future GIS system we are building will serve us 

well into the future. However, the current Borough coastal management plan provides a 

vital tool fo r  managing the coastal zone, critically important to a young borough such as 

ours. Many o f our coastal management policies are interwoven throughout our Borough 

ordinances and will prove to be a challenge to sort out and effectively change.

Federal Consistency: It is however more important to note that the ACMP provides the 

only tool that requires federal agencies to be consistent to the maximum extent 

practicable with the ACMP and L&PB CMP. This was one o f the main reasons Alaska 

chose to participate in the program back in the 70’s. In the L&PB, as with many parts 

o f Alaska, vast areas are under federal management. The ACMP is the only way to 

ensure that activities conducted on federal lands ana waters address local issues and 

concerns. This is a critical tool that must be safeguarded. L&PB is very concerned with 

the manner in which the State is proposing to implement the ACMP. It pretty much 

cleans out our tool box. For example within Katmai National Park, a recent project by 

the Park Service to dredge an area used for barge landing came through the Borough for  

review. Under the new program we would not even be at the table.

3. What are the main problems that you arc ex, Pricing with the enforceable 
policy revision process mandated by HB 191 auu associated regulations?

Answer:
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A major problem we are experiencing with the revision process is exactly what HB 191 

set out to resolve. An objective o f House Bill 191 was to provide clear and concise 

guidance. To date we have not received either clear or concise guidance from DNR and 

the Office o f  Project Management and Permitting. The Bill also directed to provide 

uniformity in coastal management throughout the state. However, the new regulations 

and the new statues have created uniform confusion through out all the coastal districts. 

The bill further directed that the ACMP should relate to matters o f  local concern. We 

live in these affected coastal districts and we have expressed dire concern over how this 

program is being changed at the local level and how we will no longer have the voice our 

current plan provides us over projects within our borough boundaries.

Guidance for revising the district coastal management plans has been confusing, 

imprecise, and subject to regular changes by DNR staff. New ACMP regulations were 

adopted in July 2004, revised in August 2004 and will likely be revised again this spring.

During the House Resources Committee testimony on 4/28/03, DNR provided nine 

“model enforceable policies that addressed specific locations within particular districts 

and generally defined portions. DNR stated that these policies allow "for quite a lot o f  

breadth in local enforceable policies . . .  They allow a great deal o f  flexibility within 

local enforceable policies. They just simply require that they be more concise. ” Since 

that time DNR has removed the sample enforceable policies provided to the legislature in 

2003from its website, but has yet to explain why the policies are no longer applicable.

Again during testimony on HB 191 on 4/23/03 House Resources Committee, Marty 

Rutherford stated “HB191 does not eliminate the district’s place at the table. They will 

be at the table. They will have due deference on their enforceable policies, and that is 

something that the districts need to hear again, because it's important to them and we 

recognize i t”.

Another example: Senate Resources Committee, April 28. 2003:
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[MARTY RUTHERFORD]... the Murkowski administration feels, after looking at these 

district enforceable policies [nine examples provided by DNR], that the districts put a 

great deal o f  effort into establishing them. The Administration’s strategy is to have the 

resource agencies review all o f the local enforceable poL es as they are being rewritten 

to be more concise and non-duplicative, as well as to see i f  they should be developed into 

statewide standards. She said the policies demonstrate mat districts have a great deal o f  

room to develop policies that address issues o f local concern.

However, guidance from the DNR staff has truly indicated the opposite because the state 

OPMP continues to address any policy with the term “the field is covered” meaning we 

cannot write a policy on that subject or issue an ’ in turn because the field  is covered we 

have no due deference on that subject. Simply pu* we've lost our voice!

Regulations Conflict with Intent o f  HB 19 i; ihe new regulations contradict testimony 

by the Administration on HB 191. In contrast to what was promised to the Legislature, 

interpretation o f  the new regulations by DNR impose extreme limitations on enforceable 

policies, remove the ability for districts to address air and water quality matters not 

addressed by DEC, diminish the effectiveness o f statewide standards, remove the ability 

fo r district policies to apply to federal land and waters, and add to regulatory confusion. 

It appears that DNR will be revising the ACMP regulations, but the agency has not 

explained to the districts exactly what it intends to address in the new revisions.

Wasted Time & Money: The state Coastal Management Program must be approved by 

the federal Office o f Ocean and Coastal Resource Management (OCRM). Based on the 

recent letter from OCRM dated January 28, 2005 it is very likely that state program 

changes will need to be made for federal approval. These changes will directly impact 

requirements for local district plans. The federal process will not be completed before 

district plan revisions must be submitted to DNR. In that same letter OCRM stated the 

environmental Impact Statement is not expected to be completed until December 2005 

In our opinion this is a waste o f time, money and effort for districts to revise their plans 

before the state’s program is federally approved and any necessary changes have been
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made. Simply put, we think the State has out the cart in front o f  the horse by requiring 

the Districts to complete their plans before the State has an approved amendment from  

the Federal Government. [This is not good long range planning] The state has not even 

developed final guidance on the existing regulations, and may still develop new 

regulations. The EIS cannot even be started until OCRM approves the State's program.

Changes Will Stop or Delay Development: According to DNR, certain district policies 

may only “disallow” uses. This will force districts to prohibit certain kinds o f  

development rather than establish criteria to allow it.

Insufficient Time: The timeline for coastal districts revising their plans began July 2004 

when DNR first adopted regulations implementing the coastal program changes; district 

plans must be submitted for review by July 1, 2005. Due to the confusing regulations and 

varying interpretations by DNR, most districts are still unclear how to proceed with plan 

revisions. Once the direction is made clear, there appears to be insufficient time for  

districts to meet the regulatory process requirements fo r  district plan revisions, i.e. July 

1, 2005. Extending the time period for plan approval would spread DNR's present work 

load out over a more manageable time period, which will assist DNR in their plan 

review. The current DNR staff cannot possibly adequately review and approve 26 district 

plans in 12 months. Look how long it has taken them to write the regulations, regulations 

that to date, raise significant questions within most districts and within OCRM.

4. How has removal o f air and water quality issues affected the ability of vour 
district to manage coastal resources and uses?

DNR has said that districts cannot develop any air or water quality policies even fo r  

matters not addressed by DEC. Under this interpretation, there will be gaps that the 

districts canno'  address. Specifically the removal o f  mining from the enforceable policies 

directly affects our ability to be at the table in regards to air and water quality issues 

related to mining as related to our current coastal management plan. By removing Air, 

Land and Water Quality the process to approve, consistency reviews will follow a double 

track. The most direct impact on our districts ability to manage coastal resources is we
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will not even be able to comment or even review many projects thus eliminating our seat 

at the table. The opportunity to be at the table was repeatedly promised in public 

testimony during the passing o f HB 191. For Example: Marty Rutherford to the 4/28/03 

House Resources Committee. Because the DEC "air and water quality standards do not 

address some things, in those areas, the local communities would be able to develop their 

own local policy . . . "

Another example: Pat Galvin told the House Finance Committee that "[tjhe language 

was changed to make specific references to statutory provisions so not to presume that 

air, land and water quality are the excluive product o f that Department. " He said that 

Section 11 is specifically designed to reference only statutes that DEC is actually 

regulating. (5/3/03)

Howes • based on the new regulations and interpretation o f the new regulations by DNR 

staff we annot write any such policy on any Air, Land and Water Quality issues thus 

removing our seat at the tabic on that issue.

5. What kinds o f policies arc you able to develop under the current regulations?

Answer:

The ability to write effective enforceable policies is very difficult i f  not impossible i f  we 

follow the guidance we have been given from the DNR staff. Through January 2005,

DNR has unofficially provided ever-changing interpretations o f the regulations; 

interpretations we think conflict with the legislative intent o f HB 191. I f  followed, DNR s 

directives would reduce local communities' role in coastal development. For example 

when the first draft o f the regulations was presented to the districts in February o f2004 

the draft regulations stated that a district may develop an enforceable policy that 

addresses a matter o f  local concern, including:

(1) setbacks and siting criteria;
(2) wetlands management; and
(3) nonpoint source pollution controls.

This has since been removedfrom the final version o f  the regulations.
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Another example, during the October 2004 workshop in Anchorage the guidance for  

writing a policy was that it could be written only if there was not a State or Federal law 

that covered the subject. Now the most recent guidance from DNR is that a policy must 

now flow  from State law. Moving targets are hard to hit. Additional time fo r  this process 

would allow the legislature to review the progress o f this issue and hopefully make some 

adjustments. We strongly encourage the legislature to reevaluate HB 191. Many 

promises vjere made during the passage o f that bill. Promises were made for instance, 

that subsistence would not be affected when in fact, we are now told by DNR, and that no 

policies may be written on subsistence because o f the language in the regulations. We 

have deep concerns that the new regulations affectively eliminated input into 

development o f  mines, oil and gas resources and the opportunity for locals to weigh in on 

Air, Land and Water quality issues on projects in their own backyards.

6. What do you foresee as the impact to vour coastal district if the ACMP 
disappears?

Answer:

The elimination o f  the local voice. Uncontrolled and unmonitored development o f the salt 

andfreshwater coastlines within our Borough. Loss offunding for coastal planning. No 

local government likes to see the loss o f  funding. Our Borough has been very productive 

with the funds we have receivedfrom coastal management and combined them with other 

grants to accomplish a very large and productive mapping and GIS project that will 

benefit local government, the Borough, State and the Federal Government for many years 

to come. Now due to the proposed changes we fear the increased possibility o f  impure 

water in our fresh water, lakes, rivers and streams. Freshwater and salt water are 

directly related to each other. Both tie directly back into the ecosystem o f our region, our 

State and the world. We think the dilution o f elimination o f the coastal management 

program is a very poor decision by the State. We strongly urge this committee to consider 

rethinking what HB 191 has done to the program and how opposed the coastal districts 

o f Alaska are to there resulting program revisions and most especially to the perceived 

“Heavy Handed" manner o f  DNR.
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I  kindly thank this committee fo r  the opportunity to testify on behalf o f the Lake and 

Peninsula Borough.

Thank You!

Glen Alsworth 

Mayor
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A LEUTIANS WEST 1
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1. Please provide an example for the committee of an enforceable policy that 
was utilized in your coastal district prior to the revision process, and how 
the revision will affect the activity that the poncy was used to enforce.

The AWCRSA has had polices related to setbacks in important habitat areas 
such as near anadromous fish waters. Following the state ACMP workshop we 
were informed in an October 15 email from OPMP that the use of setbacks would 
not be conceivable since it would most likely not meet the matter of local concern 
test sinoe the “avoid, minimize, mitigate* standards so completely occupy the 
field that it would very difficult, to impossible, to show that the law is inadequate. 
But rather than refer to one particular policy I would like to relate to the effect of 
the revision on our ability to have an enforceable program on the whole. The 
AWCRSA does not enforce their program but rather relies on state agencies to 
carry the enforceable components of our program through tc the permit In the 
past this was accomplished through stipulations. More recently the previous 
regulations were changed to have the project description include the 
requirements necessary to make the project consistent Just prior to the 
complete revision of the ACMP the AWCRSA had finished a substantial revision 
to our coastal management program as part of our ten year review cycle. Many 
of the policies had been reworded, changed to administrative policies, or deleted 
as part of this revision resulting in a Revised Public Hearing Draft. Of the 41 
policies remaining from the previous revision, 22 additional policies had to be 
deleted due to the current program changes leaving a mere 19 under our current 
amendment. The 19 that remain required documentation and rewording prior to 
submission to the October ACMP work shop to be used as examples for others 
to follow and for our state agency meeting. We received the previously 
mentioned OPMP email after the state workshop and the completion, or so we 
thought, of our policy section. It is debatable how effective the remaining policies 
will be or what will be left for e iforceable compr>nents following state review.

2. Why is the program important to your district and how has it been used to 
address specific issues. For programs in the unorganized borough,
Coastal Resource Service Areas (CRSA), how is this program useful 
considering the CRSA does not have planning and zoning powers?

Coastal districts frequently use the term “a seat at the table" to describe the 
importance of the program. The AWCRSA is no exception in this regard. The 
coastal program draws in the local voice and gives the citizens of the district an 
opportunity to have a say in how projects are conducted and it gives the 
applicant, and the state reviewers, an understanding of the important needs of 
the area. One specific example is the Atka hydropower project. The AWCRSA 
worked with the state reviewers, the community, and the applicant to develop a 
mitigation measure that would be of real benefit to the community and be 
reasonable for the applicant Last fiscal year the AWCRSA completed 5 state 
consistency reviews, 6 less than the 11 we participated in for the previous fiscal 
year, and an amount equal to the first two quarters of this fiscal year. But aside
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from the consistency reviews that we participate in the AWCRSA is an active 
political subdivision of the state. Last year we documented 118 coordination and 
assistance events including monthly Regular Board meetings, providing copies of 
documents and information to state agencies and potential applicants, 
participating in ACMP teleconferences, and updating and maintaining a state of 
the art web page. A major project for this year will be participating with the 
Aleutian Pribilofs Island Association and the Department of Commerce to 
complete a mapping project for the communities of Atka and Nikolski. The maps 
will be used by state agencies and applicants to reduce costs when designing 
and planning projects in these remote communities.

3. What are the main problems that you are experiencing with the
enforceable policy revision process mandated by HB 191 and associated 
regulations?

Inconsistency. Prior to the October worksliop we had a different understanding 
of where we were headed than we did at the conclusion of the workshop and in 
the months that have followed. The state has created an impossible threshold 
for a local coastal district to raise a matter of local concern and write local 
policies. In their December response to questions posed at the October coastal 
district workshop the Department of Natural Resources (DNR) stated: The 
threshold for determining whether a matte r is regulated or authorized by state or 
federal law [and therefore triggering the "local concern* test] is whether an 
agency has the authority to regulate a matter, regardless of whether the agency 
has developed regulations on that matter In subsequent discussions it became 
apparent that there is basically no area that the state could not potentially 
regulate, hence, no area for local coastal district policies. This was a 
contradiction to our previous guidance and much different than we were lead tc 
believe during HB191 testimony.

The criteria for determining when a coastal use or resource is not adequately 
addressed by state or federal law is another area of major inconsistency. Seven 
months ago it was understood that districts could develop policies where it could 
be demonstrated that state authority either did not address an area (a “gap”) or if 
it could be shown that the laws were not adequate to met local needs. DNR’s 
recent response to this question is: The criterion for determining adequacy is 
whether the matter is already addressed by state or federal law ... even if  there is 
no regulation on a given matter, that the resource agency has the authority to 
regulate that matter makes the matter one that is "regulated or authorized by 
state or federal law." The same analysis is true with respect to whether the 
matter is "adequately addressed.’' As discussed in a later response, a district 
may not write a policy more stringent than the state or federal standant, arguing 
that the matter has been "inadequately addressedSo the previous argument 
has been expanded to eliminate local discretion.
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Designation is the second major area of concern. Some specific standards, such 
as recreation and subsistence, only have substance through the local coastal 
district programs as there are no implementing authorities within the state. It is 
necessary for local coastal district programs to designate these areas to be able 
to subsequently develop policies that would apply within the designated 
boundaries. It is our understanding that state or local programs may not 
“designate* on federal lands and we cannot have polices in the absence of 
designations. Prior to the revision of the coastal program local policies had 
“blanket” applicability throughout the district and would be considered during 
federal activities. Now, without designations, neither tire state nor local programs 
will be able to affect federal consistency for these state standards.

Aside from the inconsistency and the need to designate our district has grave 
concerns about our loss of due deference in the decision making process. For 
example, in the case of subsistence policies the districts have been told that the 
mere existence of designated areas will guarantee involvement with the decision 
making process and assure the district of a seat at the table. However, once the 
district is involved how will determinations be made? If there are no written 
policies then the districts will need to craft development rules ad hoc and then 
proceed to try to convince the state through presenting compelling evidence that 
something should be done a particular way. This can only result in uncertainty 
for developers.

4. How has removal of air and water quality issues affected the ability of your 
district to manage coastal resources and uses?

The separation of the air and water quality reviews from a coordinated 
consistency review has resulted in a confusing disconnected process. For 
example, in May of 2.004 the AWCRSA reviewed a Magone Marine project in 
Unalaska to expand their dock facilities. We provided comments to OPMP and 
OPMP provided the proposed consistency determination on July 7**. On July 8th 
we received a letter from DEC describing a Magone project at the same location 
involving an oil water separator permit and requesting our assistance in 
determining the scope of consistency review for the project and containing the 
standard DEC boilerplate that “the specific activities subject to DEC authorization 
are excluded...”. I contacted Mr. Bates and explained to him that this was a 
good example of why the DEC carve out was not good for the applicant, the 
district, or the state. The DEC permit, although essentially part of the same 
project, was removed and triggering a different review. In the DEC review the 
AWCRSA would only be able to comment as a member of the public on DEC 
regulated matters and not be afforded due deference. He called his Anchorage 
office and was told there had not been a recent Magone review. When he 
relayed this information to me I provided him with my copy and he apologized.
The great majority of the projects that occur within our district relate to air and 
water quality issues. We are home to the number one seafood processing port in
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the nation and we have large quantities of fuel and cargo transported between 
and around our islands.

5. What kinds of policies are you able to develop under the current 
regulations?

With all due respect, this question should be more appropriately addressed to the 
administration. We completed our plan evaluation in June and felt we had a 
direction in which to proceed. We had a public work session in September to 
complete our policy work specifically to be able to request our agency meeting at 
the October ACMP workshop. Following the workshop and the agency meeting 
we were faced with confusion regarding the issues I have previously addressed, 
namely, gaps that could be addressed by our policies or whether the state 
“completely occupied the field” leaving no room for crafting policies, whether 
policies could be applied to designated subsistence areas or if the only choice 
was to avoid or minimize impacts in the areas we designated requiring us to 
come to the review to negotiate minimizing. We have struggled mightily with 
policy development As stated earlier, of our original 41 policies that remained 
since the former state review of our revised public hearing draft, 19 remain. The 
19 that remain do so in a large part to our reluctance to continue to whittle away 
without receiving a formal written response from the state. We harbor serious 
doubt that the remining policies will survive the upcoming state review.

6. What do you foresee as the impact to your coastal district if the ACMP 
disappears?

The citizens of the AWCRSA will receive little notice for projects occurring in their 
area, will be unable to provide a coordinated response, and any response 
provided will not be afforded due deference. They will lose their status as local 
experts and the state will lose its ability to call upon local expertise to understand 
local desires. Additionally, beneficial projects such as the community mapping 
project may not be acted upon.

The revision of the ACMP requires a thorough and accurate evaluation to 
completely understand the significance of the changes and implement the new 
requirements. This process needs to occur in partnership with all the 
stakeholders involved to retain the important elements of the coastal program. In 
the seven months that we have been revising our local plan we have received 
mixed signals to the point that we are uncertain how to proceed. We have acted 
in good faith and are sending out our amended plan today for the required 
review. However, we are reluctant to continue to invest our time and resources 
in an effort that may not result in a viable program. We know that the changes as 
most recently described would greatly affect our ability to include meaningful 
local policies and comment on state and federal permit reviews. The AWCRSA 
wants their seat at the table and to continue to be of benefit to the citizens of the 
region. It makes sense to take the time necessary to get it right.



My name is Thede Tobish, I am the Senior Environmental Planner and 

Coastal District coordinator and I am providing testimony for the 

Municipality of Anchorage. I have been in this position since 1990, and I 

have worked both as an applicant and as a CZM planner since the mid - 

1980’s.

Chair Seaton, members of the House State Affairs Committee, thank you 

very much for providing the Municipality of Anchorage with this 

opportunity to provide testimony for ACMP oversight.

The Anchorage Coastal District would like to convey two main points for 

vour consideration.

First, relative to the Plan Revision process, I want to make it clear that the 

Municipality o f Anchorage is on record with a request to extend or revamp 

the Plan Revision schedule for an appropriate amount of time, which should 

be triggered by the federal adoption of the State’s proposed new cam 

regulations.

Second, and related to your committee’s list of questions, is that most of 

Anchorage’s examples and issues with the State’s new regulations are best 

framed by wetland permitting actions.

Anchorage’s most prominent examples of oft used enforceable policies and 

how the State’s regulation changes affect these policies is the Anchorage 

Wetlands Management Plan.

Municipality of Anchorage Testimony to House State Affairs Committee
February 24, 2005



Under the guidance and auspices of Alaska’s CZM program, Anchorage was 

able to create and implement the Nation’s first local wetlands management 

plan in 1982. This plan became State law as a component of Anchorage’s 

CZM Plan, and it allowed Anchorage to obtain the nation’s first locally 

managed General Permits from the Corps of Engineers. Because of the 

CZM program, Anchorage, instead of the Corps, issued wetland permits. 

These GPs allowed projects to move forward, with protective measures, in a 

matter of days or weeks, versus months or more under a federal permit 

timetable.

This wetlands plan includes an enforceable policy for essentially every 

freshwater wetland in the Municipality, some 219 sites and over 11,000 

acres. The Alaska CZM program provided a formal vehicle thru which 

Anchorage implemented its policies, mainly on federal wetland and related 

permit actions.

Federal permit decisions now require a State consistency finding, which 

always incorporates Anchorage’s enforceable policies. Each of these 

policies includes a ver> detailed and unique management strategy, linked 

directly to Anchorage area issues. Thru this plan and its enforceable 

policies, Anchorage essentially has the means and opportunity to regularly 

influence federal permit actions. Such details are unheard of in most other 

Corps districts, where federal agencies otherwise dictate federal permits.

Municipality of Anchorage Testimony to House State Affairs Committee
February 24, 2005



I cannot stress enough how much this wetlands plan, and its implementation 

process thru the State’s program, has provided Anchorage with the ability to 

expand our community infrastructure and conserve coastal resources. CZM 

allowed the Municipality to create these very locally determined policies and 

essentially required the Corps to comply with our strategies, which in many 

instances were less stringent than what federal conditions might have 

required, and accommodated our growth.

With the new State regs, it is at best unclear, and otherwise to me fairly 

obvious that Anchorage’s wetlands plan is no longer viable as a component 

of our Coastal Plan. Virtually none of our wetland plan enforceable policies 

can be carried in our new Plan revision.

The Municipality is exploring other ways to implement these policies and 

retain some element of local control on federal permit actions. But the 

State’s proposed regulations, and their current interpretation and guidance, 

have had the opposite effect of what was intended in HB 191 of providing 

local determination, at least relative to wetland activities in Anchorage. 

This has been marginalized.

This is probably a lot of detail for one item but it should provide you with an 

example of how the State’s CZM program has been vital to the Anchorage 

district. Anchorage clearly would look a lot different than it does now, had 

we not had the State program and the ability to affect and influence federal 

wetland permit decisions. At this time, ’ithout the CZM vehicle, it is not

Municipality of Anchorage Testimony to House State Affairs Committee
February 24, 2005
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clear how these enforceable policies will be applied to federal actions, or if 

the Anchorage District retains an active seat at the wetland permit table.

Title 29 authorities do provide Anchorage with considerable ability to 

manage and address issues in the coastal boundary, but the formal vehicle 

that the State’s program provides, allows for significant flexibility, 

especially since most development issues in Anchorage’s coastal zone 

require state and/or federal environmental permits.

The State’s CZM program also provided Anchorage the ability to create and 

actually apply local and customized definitions for water dependency and 

water related actions. In many cases these definitions actually overrode 

federal findings and definitions. The state’s original consistency process, 

coupled with the Municipality’s enforceable policies and definitions, 

allowed us to work with applicants on nearly every project, to modify 

proposals, or effectuate a faster, more acceptable finding that balanced the 

coastal resource and the applicant’s needs. It is not clear if the new state 

regs will allow this give and take process. There is instead potential to 

negatively impact applicants with more prescriptive requirements and 

policies.

The main problem for Anchorage with the enforceable policy revision 

process is the fact that the guidelines and their various interpretations are a 

constantly moving target, and have been so since last summer. We still 

have confusion and uncertainties with how to write policies and where they 

are applicable. Because of this we remain reluctant to produce a public

Municipality of Anchorage Testimony to House State Affairs Committee
February 24, 2005

4



hearing draft, and possibly waste the time and the very limited budget 

required for our public review and approval process, until final regs are 

approved and clr ified as a result of the federal review process.

The Municipality is still trying to determine how removal of the air and 

especially the water quality issues will affect the district. Anchorage is the 

only large city in the state with a federal NPDES permit requirement. One 

of the key methods we had planned to implement the terms and conditions of 

this permit was via our CZM program. That avenue is now removed from 

our toolbox, so we are still formulating a plan of attack.

We have not yet developed new enforceable policies for our revision, but 

these will be few and mostly related to recreation and possibly geophysical 

issues. We are of course very concerned also that according to ADNR, new 

policies may be limited to prohibitions of certain land uses and activities, 

which could be contrary to our local land use plans, and may preclude some 

development. While this may require that we rely more on Title 29 powers, 

the current CZM regs offered desired flexibility, especially during boom 

years.

My wetlands plan discussion and the impacts of and uncertainties with the 

new state regs, should illustrate what types of impacts could accrue to our 

district if the ACMP goes away. Anchorage also has benefited from the 

financial assistance that this program has provided since 1979, which has 

variously contributed to staffing, equipment purchase, and loads of mapping 

and software products. But most importantly, losing the ACMP completely
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would leave the Anchorage district without a formal seat at the table of any 

federal or possibly any state permit action.

Thank you again for the chance to address these issues. Most important to 

Anchorage at this time, is the need to change the revision process schedule 

to allow for the federal review and necessary adjustments and clarifications 

to the state’s proposed regulations. No district has the time or the budget to 

chase these regulations over the next year, and still meet the intent and 

timeframes o f HB 191.

Thede Tobish ____________________

Senior Environmental Planner/Coastal District Coordinator 

February 24, 2005
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Cenaliulriit Coastal Resource Service Area
PO 3ox 69, Mekoryuk, AK 99630 / Phone: 907-827-8748 / Fax: 827-8749 / E-Mail: cenaliulriit2@starband.net

Toll Free: 1-877-827-8747

TESTIMONY  
FEBRUARY 24,2005  

8:00AM

Alaska Coastal Management Program Oversight Hearing

Thank you Chairman Paul Seaton and the Honorable Committee Members:

I’m John Oscar, Program Director for the Cenaliulriit Coastal Resource Service Area. On behalf 
of my board members we serve 38 villages in the Yukon-Kuskokwim delta.1 We have approximately
21,000 residents in this area. Cenaliulriit district has one of largest number of dependents to renewable resources 
than any other part of the whole United States. Subsistence is an essential component of the Yup'ik people. 
Subsistence is history, culture, tradition, and it is deeply rooted to daily family living, it prevents dire 
poverty from hunger in the remotest places of Alaska, it sustains life.

The people of the Yukon-Kuskokwim Coastal Resource Management Area (CRSA) fervently 
believe in the wise use and management of their resources for future sustainability. But it is uncertain with 
the current requirements. One example I wish to share is a project that was only 200 feet above the 
village of Pilot Station. This airport project was only a few feet outside our coastal zone, and our policies 
could not apply in this case, even if the activity affected berry-picking sites around and near the project. 
The only time we were made aware of this was when the portion of this project was in question of being 
inside Cenaliulriit zone. The mining policies were taken out in the current regulations. We have mining 
projects as we speak in the Marshall District, Goodnews Bay District, Nyac District, and now including 
Red Devil and Donlin Creek Districts. What does this mean to the potential impact of mining, or large 
sand and gravel extractions near subsistence resource sites, wetlands and waterways, a few feet to a few 
miles above a village? Where is the due deference? How much influence do the current regulations 
provide those most affected in the decision making process? The rewritten regulations leave an 
unpredictable future for the people in the process, or at least a death in the public process. The ability of 
folks to comment or apply policies on mining under House B191 has been taken away, and is no longer 
our concern.

Cenaliulriit has only 1-first class city, which is St. Mary’s, 25-second class cities, and 12 tribally 
run communities. These communities utilize the policies that address resource protection with 
subsistence as a primary part of their decision making process under Cenaliulriit. They do not have

The district includes one first class city (Saint Mary’s), 25 second class cities (Akiak, Alakanuk, Aniak, Chefornak, Chevak. 
Eek, Emmonak, Goodnews Bay, Hooper Bay, Kotlik, Kwethluk, Marshall, Mekoryuk, Mountain Village, Napakiak, 
Napaskiak, Newtok, Nightmute, Nunam Iqua, Nunapitchuk, Pilot Station, Platinum, Quinhagak, Russian Mission, Scammon 
Bay, and Toksook Bay) and 12 unincorporated cities (Akiachak, Atmautluak, Kasigluk, Kipnuk, Kongiganak, Kwigillingok, 
Oscarville, Pitka's Point, Tuluksak, Tuntutuliak, and Tununak).

mailto:cenaliulriit2@starband.net


ord inances to land, a ir  and  w ater quality  standards, o r policies relating to  resource pro tection . So this 
program  is the on ly  avenue they have to address those issues.

T he m ain problem  w e are faced w ith is the w eakened o r in som e cases e lim inated , ou r ability  to 
successfu lly  share  com m ents that require careful planning. W e cannot address issues relating  to land, a ir 
and  w ater quality  standards, and w e cannot share ou r concerns to habitat standards. It is like saying “You 
m ay com m ent tow ard th is project, bu t you cannot say  anything about the im pacts it will have to your 
resources and its rela tionsh ip  to land, air, w ater quality  and the habitat a reas.”

T he o ther problem  w e are faced w ith is the uncertain ty  o f the new  regu la tions that have been 
evo lv ing  since the inception o f  H ouse Bill 191, w ith very little influence o r input from  the districts tow ard 
tha t plan. I have to explain  these regulations to  m y 38 villages in Y u p ’ik  E skim o, o r in o ther w ords a 
th ird  language that m eshes E nglish  and Y up’ik  in plain language. T o  do  th is w ould  require tim e and 
funds to  m eet w ith the leadership , which is m ust happen now  and lat< A pril, before  everyone gets busy 
w ith renew able  resource activity . I have no so lid  base to w hich to share them , as those regulations are 
not w ritten in stone.

In m ost cases, scientific  ev idence in the w estern w orld has m ore bearing  than traditional 
know ledge. W e m ust provide the ev idence o f usage and docum entation to  prove those resources w ould  
be affected  by developm ent. W e are also concerned  about decisions that will be based on bias beh ind  
desks that are hundreds o f m iles away. W here is it that w e can apply  land, a ir and w ater quality  
standards? W here is it that w e can apply  habitat standards? A re we not speaking  o f  the sam e anim al?

W e are w orking  with v illages to im prove so lid  w aste sites and m eeting  and conferring  with 
updating these sites. In cooperation  with o ther entities, we are also in p rocess o f  im plem enting  to help  
villages to develop  policies relating to infrastructure developm ent and future p lanning for future sites. 
W ith  the current regulations, we are not able to provide policies that w ould o therw ise  protect them  w hen a 
project is outside their im m ediate v icinity  o r tow n site. There is no protection.

W ith inadequate resources, I w ould have to  m eet with leadership during  tim es w hen they are not 
hunting  o r fishing, and the spring-sum m er w ould be im possible. I calcu la ted  I w ould  have to travel over
5 ,000  air m iles in my district to  explain  the project and acquire support to the new  regulations that m ay 
not set well w ith them .

W e have a deadline o f  July  1, 2005 to com plete this project, but in m y d istric t we are guaran teed  
to fail because o f  the vastness o f  the region and its people. W ithout the coastal m anagem ent program , 
w hat guarantee do  these people have, when decisions are being m ade for them  in A nchorage o r Juneau? 
W e are concerned  about the forests in South A m erica, and o ther parts o f the w orld, but not ou r backyard . 
W e are concerned, if  the A laska C oastal M anagem ent Program  was rem oved  from  the state, and then 
w hat protection do  we have from  decisions that w ould be made in D .C .?

In c losing, m y U ncle, O scar U sugan, w ho has long passed aw ay, said, "M y learning and 
know ledge was handed dow n by your anc ien t’s ancients, where the w hole group was as im portan t as one 
person ’s fate, your ch ild ren ’s children preservation for the long term. Yet, today, w e ’re th reatened  by the 
pervasiveness o f  the hum an nature. W e live in a hurried world o f  technology, the clock, and the W estern  
thought fo r self-gain, and  forget w ho holds ou r lives. W e are faced w ith w ritten  law s and regu la tions that 
change instantly  the next day. From  a far o ff  land, from a few w ho offer prom ises and good w ords, but in 
the end you are forgotten, w hen the true face o f hidden m isdeeds and false w ords is revealed  in their 
crafty  laws."



T estim ony o f  Peter Freer, C ity and B orough o f  
Juneau
H ouse State A ffa irs 2/24/05

The Juneau C oastal M anagem ent Program  w as prepared over a severa l-year period 
before being adopted in 1987. C itizens and decision-m akers acted  seriously  and 
responsibly  in fashioning a program  that both ’ om oted  coastal developm ent and 
conserved coastal resources. The .eart o f  that program  are the enforceab le  policies that 
are incorporated  into the state program  and follow ed by state and federal perm itting  
agencies. T he central features o f  the program  -lo ca l control and perm it coord ination- 
have been lost in the revision.

1. If possib le, could you provide an exam ple for the com m ittee  o f  ari enforceable  
policy that is being utilized by your coastal d istric t, and how  the revision will 
affect the activ ity  that the policy is used to regulate?

The JC M P has over 80 enforceable policies in areas including  coastal 
developm ent, habitat, transportation and utilities, recreation , energy  facilities, 
m ining, fish and seafood processing and tim ber harvesting. W e rely  considerably  
on Coastal D evelopm ent and H abitat policies. A lm ost all, if not all o f  these 
policies, w il' be e lim inated  under the revised program . B ecause these policies are 
the heart o f  the plan, the due deference o therw ise gran ted  to local d istric ts in state 
and federal perm itting  will be elim inated.

2. W hy is the coastal program  im portant to your d istric t?

It is im portant to understand that, upon adoption, local coastal p rogram s becom e 
elem ents o f the state program . Because they are locally-developed , they prom ote 
local know ledge and values in the statew ide plan, and provide for local control 
consistent with the constitu tional m andate for m axim um  local self-govem ance. 
The program , as w e have know n it, gives local governm ents, and citizens, a ‘seat 
at the tab le ’ as decisions are m ade that affect them . The program  provided  for 
institutional coordination and organized and coord inated  perm itting , in effect 
m aking partners out o f the d ifferent levels o f governm ent and g iv ing  applicants 
one-stop  shopping.

3. W hat are the m ain problem s that you are experiencing  w ith the enforceab le  policy 
revision process m andated by HB 191 and regulation?

The guidance provided by DNR on the revised regulations essen tia lly  elim inates 
the ability  o f  d istric ts to have enforceable policies o f any kind. The district role in 
the program  has been reduced alm ost to nothing.



4. A re you able to develop policies under the curren t revision requirem ents?

W e believe that ou r ability to develop policies has b eer severely  restricted  if  not 
e lim inated  under D N R ’s guidance. In fact, D N R  s ta f f . as suggested  that districts 
could  prepare plans that do not have policies at all, but an expanded  resource 
inventory and analysis section instead. W ithout a policy basis, how ev t , the plans 
w ould lack specific guidance and be essentially  im possible to im plem ent.

5. W hat do you foresee as the im pact to your coastal d istrict if  the coastal program  
w as repealed?

As a hom e rule governm ent, Juneau has broad pow ers, and sophisticated  planning 
authority . W e can use this authority  in lieu o f the A C M P, but w ould exercise it 
w ithout the benefits o f the A C M P, including one-stop  shopping for the applicant; 
institu tionalized  agency coordination: ongoing, program m atic com m unication; 
pooling o f  agency know ledge and expertise; jo in t problem -solving; and due 
deference to local policies in the issuance o f state and federal perm its.

In closing, I w ould like to rem ind the com m ittee that Juneau  is one o f  the prem ier cruise 
ship destinations in the w orld; it is one o f  the hard-rock m ining centers o f  the state and 
hom e to the largest silver m ine in North A m erica; it has extensive port and industrial 
developm ent on its w aterfront; it is hom e port to a large com m ercial fishing fleet and has 
an expanding  seafood processing sector. All o f this developm ent w as review ed and 
approved under the Juneau  Coastal M anagem ent Program  as it ex isted  prior to the 
adoption o f  HB 191. The program  accom m odated developm ent and prom oted a local 
voice and a local role in developm ent perm itting. T hank you for this opportunity  to 
testify.
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Session:

HOUSE STATE AFFAIRS COMMITTEE
Representative Paul Seaton, Chairman

P m orandum

To: R epresentative B ill T h om as, C o-C hair H ouse C om m unity  and R egional A ffairs  
R epresentative K urt O lson , C o-C hair H ouse C om m unity  and R egional A ffairs

From : R epresentative Paul Seaton

D ate: M arch 8, 2005

Re: FI earing  for H B 189

I respectfu lly  request that you hear HB 189 “ an act relating to an extension for review  and 
approval o f rev isions to  the A laska coastal m anagem ent p rogram ” at your earliest convenience.

A ttached  please find:

•  Sponsor statem ent
•  Support letters
•  C orrespondence betw een the state and the federal O ffice  o f O cean and Coastal Resource 

M anagem ent
•  L etter from  D N R  about the regulatory sunset o f  A C M P
•  Legal on sunset o f  A C M P
•  T estim ony  from  C oastal D istrict representatives

•  HB 189
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HOUSE BILL NO. 189

IN THE LEGISLATURE OF THE STATE OF ALASKA

TW ENTY-FOURTH LEG ISLATU RE - FIRST SESSION

. THE HOUSE STATE AFFAIRS COMMITTEE

' <d: 3/1/05
Community and Regional Affairs, State Affairs, Resources

A BILL

FOR AN AC T ENTITLED

"An Act relating to an extension for review and approval o f revisions to the Alaska

date o f sec. 45, ch. 24, SLA 2003; and providing for an effective date."

BE IT ENACTED BY TH E LEGISLATURE OF TH E STATE O F ALASKA:

* Section 1. The unmodified law o f  the State o f  Alaska enacted in sec. 46(c), ch. 24, SLA 

2003, is am ended to read:

(c) Notwithstanding any contrary provision o f  ch. 24, SLA 2003 [THIS ACT], 

the repeal o f  the Alaska Coastal Policy Council enacted by sec. 44, ch. 24, SLA 2003 

[OF THIS ACT], and the repeal o f  the Alaska Coastal Policy Council’s duties in 

AS 46.40.040, as amended by sec. 10. ch. 24. SLA 2003 [OF THIS ACT], a district 

coastal m anagem ent program, including its enforceable policies, approved by the 

former Alaska Coastal Policy Council^remains in effect for purposes o f  AS 46.39 and 

AS 46.40 until^the revised d isT ncio)astal m anagem ent plan is approved b y J j-UEY*- 

-I. 2 0 0 6 ;H JNLESS] the Department o f  Natural Resources [D IS/ ES OR

coastal m anagem ent program; providing for an effective date by am ending the effective

HB0189a -I-
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M ODIFIES ALL OR PART OF THE PROGRAM  BEFORE 1, 2006].

* Sec. 2. The uncodified law o f  the State o f  Alaska enacted in sec. 47(a), ch. 24, SLA 2003,

is amended to read: A jJ r ife
Within e>ne veat^afteu-Feview an n 'approval-gf-the-state's revised coastal— 

m anagem ent program by the National O ceanic and Atm ospheric Adm inistration, 

O ffice o f  Ocean and Coastal Resource M anagem ent, United States Departm ent o f  

Com m erce, under 16 U.S.C. 1455 and 1457 (Coastal Zone M anagem ent Act o f  

1 9 7 2 )J [THE EFFECTIVE DATE OF REGULATIONS A D OPTED BY THeT 

DEPARTM ENT OF NATURAL RESOURCES IM PLEM ENTING CHANGES T O / / 

AS 46.40.010 - 46.40.090, ENACTED BY SECS. 8 - 1 5  AND 44 OF THIS ACT, O F ^  * 

BY-JU L Y 'I, 2005, W HICHEVER IS LATER], coastal resource districts shall review 

their exfetii/g £fjstfi(ft coastal m anagem ent program and subm it to the Department o f 

Natural Resources for review and approval a revised district coastal m anagement plan 

m eeting the requirem ents o f AS 46.40 [, AS AM ENDED BY THIS ACT,] and the 

im plem enting regulations.

* Sec. 3. The uncodified law o f  the State o f  Alaska enacted in sec. 49, ch. 24, SLA 2003, is 

repealed and reenacted to read:

Sec 49? Section 45, ch. 24, SLA 2003, takes effect on the date that the 

com m issioner o f  natural resources certifies to the lieutenant governor that the National 

Oceanic and Atmospheric Adm inistration, Office o f  Ocean and Coastal Resource 

M anagem ent. United States Departm ent o f Com m erce, under 16 U.S.C. 1455(e), has 

approved the revised coastal m anagement program .-

24-LS070?\A

* Sec. 4. This Act takes effect immediately under AS 01 Jj 0.070(c)

S
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CS FO R SE N A TE B ILL NO . 102(RES)
"An A ct relating to an ex tension  for review  and approval o f  revisions to the A laska 
coastal m anagem ent program ; provid ing  for an effective date by  am ending the effective 
date o f  sec. 45, ch. 24, SLA  2003; and provid ing  for an effective date."

BE IT EN A C T ED  BY T H E LEG ISL A T U R E  O F T H E STA TE O F A LA SK A :

* Section 1. The uncodified law o f  the S tate o f  A laska  enacted in sec. 46(c), ch. 24 , SLA  
2003, is am ended to read:
(c) N otw ithstanding  any con trary  provision o f  ch. 24, SL A  2003 [THIS A C T ], the repeal 
o f  the A laska C oastal Policy  Council enacted by sec. 44 , ch. 24, SLA 2003 [O F TH IS 
A C T], and the repeal o f  the A laska C oastal Po licy  C ouncil's  duties in AS 46 .40 .040 , as 
am ended by  sec. 10, ch. 24, SL A  2003 [O F T H IS A C T], a d istrict coastal m anagem ent 
program , including  its enforceable policies, approved  by the form er A laska C oastal 
Policy Council rem ains in effect for purposes o f  A S 46 .39  and AS 46.40 until Jan u ary  1, 
2007 [JULY 1, 2006], unless the D epartm ent o f  N atural R esources d isapproves o r 
m odifies all o r part o f  the program  before Jan u ary  1, 2007 [JULY 1 ,2006].

* Sec. 2. T he uncodified  law o f  the S tate o f  A laska enacted in sec. 47(a), ch. 24, SLA  
2003, is am ended to read:
(a) W ithin eighteen m onths [O N E Y EA R] after the effective date o f  the regulations 
adopted by the D epartm ent o f  N atural R esources im plem enting  changes to AS 46 .40 .010  
- 46.40.090, enacted by secs. 8 - 1 5  and 44 o f  ch. 24, SL A  2003 [THIS A C T], o r by 
January 1, 2006 [JU LY 1, 2005], w hichever is later, coastal resource d istricts shall 
review  their ex isting  district coastal m anagem ent program  and subm it to the D epartm ent 
o f  Natural R esources for review  and approval a revised district coastal m anagem ent plan 
m eeting the requirem ents o f  AS 46.40 [, AS A M E N D E D  BY THIS ACT,] and the 
im plem enting regulations.

* Sec. 3. The uncodified  law  o f  the State o f  A laska enacted in sec. 49, ch. 24, SL A  2003, 
-is amendccLlo_read:
Sec. 49. Section 45 , ch. 24, SLA 2003 [OF TH IS A C T ], takes effect January 1, 2006 . 
[JULY 1 ,2005].

* Sec. 4. This Act takes effect im m ediately  under AS 01 .10.070(c).





550 West Seventh Avenue, Suite 1770 • Anchorage, AK 99501 
Telephone: 907-269-4560 • Fax: 907-269-4539

April 15, 2005

The Honorable Bill Thomas 
Co-Chair
Community and Regional Affairs Committee 
Alaska State House o f Representatives 
Alaska State Capitol, Room 428 
Juneau, Alaska 99801-1182

The Honorable Kurt Olson 
Co-Chair
Community and Regional Affairs Committee 
Alaska State House of Representatives 
Alaska State Capitol, Room 110 
Juneau, Alaska 99801-1182

Re: House Bill Number 217

Dear Representatives Thomas and Olson:

This is to advise you that the Local Boundary Commission has, by unanimous vote, endorsed 
House Bill 217, "An Act relating to the determination of full and true value of taxable municipal 
property for purposes of calculating funding for education and certain other programs."

The objectives of House Bill 217 coincide with recommendations presented by the Commission 
to the Legislature as ways in which the State can create incentives for voluntary incorporation of 
boroughs. Details of the Commission's views on this particular issue are expressed on pages 
126 -  128 of the Report o f the Alaska Local Boundary Commission to the First Session o f the 
Twenty-Fourth Alaska State Legislature. To facilitate matters, a copy of those pages is 
enclosed.

Please accept this letter and the enclosure as written testimony on the bill.

pages 126 -  128, LBC 2005 report to the Legislature
\

cc/enc: Members of the Local Boundary ~ ;mmission
Edgar Blatchfoid, Commissioner, Department of Commerce, Community, and 

Economic Development

Sincerely,

Darroll Hargraves 
Chair

Enclosure:

Members: Darroll H argraves, Chair; Georgianna Z immerte, F irst Jud ic ia l D istrict; 
Robert Harcharek, Second Jud ic ia l District; B cb  Hicks, Third Jud ic ia: D istrict; 

Tony N akazaw a , Fourth Juc'lcial D istrict



Local Boundary Commission Report to the First Session of the Twenty-Fourth Alaska State Legislature

4. Eliminate the Necessity 
That Boroughs Encompassing 
the Trans-Alaska OH Pipeline 
Must Impose Property Taxes.

Undercurrent law, organized boroughs 
are required to make financial contri­
butions in support o f the ir schools. The 
contributions are based on the value 
of taxable property within the borough. 
Each borough must con tribu te the 
equivalent of a 4-m ill tax on the full 
and true value o f taxable property 
w ith in the borough (no t to exceed 
45 percent of the educational "basic 
need" for the borough school district).

The full and true value of a borough 
includes all oil and gas exploration, de­
velopment, and transportation prop­
erty within the borough assessed by 
th f departm en t o f Revenue (DOR) 
under AS 43.56. The State of Alaska 
levies a 20-m ill 
property tax on 
the value of that 
p ro p e rty and 
cred its the oil 
companies fo r 
taxes paid to a 
borough or city.

Given the cur­
rent law, unor­
ganized regions 
encompassing 
s ig n if ic a n t o il 
and gas explo­
ration, develop­
m en t, and 
tran spo rta tio n

properties would, upon borough incor­
poration, be faced w ith the prospect 
of substantial local contributions when 
calculating the ir 4-m ill tax in support 
of schools. Consequently, the areas 
would likely have no practical alterna­
tive means of generating the required 
local contribution except through the 
levy of property ta::es. The practical 
necessity o f levying a property tax 
under such circumstances is a disin­
centive fo r borough formation because 
residents o f unorganized areas gen­
erally seem to least prefer a property 
tax than any other type o f local tax 
imposed on the general population. 
Four of the sixteen organized boroughs 
in Alaska do not levy property taxes.

The bene fit to the S ta te from the 
higher contributions resulting from the 
inclusion o f the value o f the oil and

Trans-Alaska Pipeline

Page 126 January 2005



Local Boundary Commission Report to the First Session of the Twenty-Fourth Alaska State Legislature

gas property, of course, would be di­
rectly offset by reductions in State 
revenues from the State's 20-m ill ad 
valorem property tax on the property 
in question. Thus, the amendment 
proposed here would have no fiscal 
impact on the State.

In reality, the State would likely be 
better off from a fiscal standpoint by 
such an exemption so long as local 
government property taxes were not 
levied on any oil and gas property 
within the borough. Doing so would 
insulate the State's 20-m ill property 
tax from all fiscal impacts relating to 
a new borough, not ju s t those associ­
ated with the borough's required local 
contribution for schools.

Such a provision would reduce impedi­
ments to borough formation in the Up­
per Tanana Basin, Copper River Basin, 
Yukon-Koyukuk region, and the Yukon 
Flats region. The LBC emphasizes th3t 
this option would not preclude a bor­
ough government from levying prop­
erty taxes in a region with substantial 
oil and gas properties. I t simply would 
not make it a practical requirement.

In 2001, the Alaska Senate adopted 
Senate Bill No. 48 (CS for Senate Bill 
No. 48(FIN) am), which included the 
identical provision recommended here. 
Because of other provisions in the bill, 
however, the legislation was not ap­
proved by the House. Section 2 of

Senate Bill No. 48 provided as follows 
(underlined bold tex t reflects the ad­
ditional language):

AS 14.17.510(a) is amended to 
read:

(a) To determ ine the amount 
of required local con tribu tion 
under AS 14.17.410(b)(2) and 
to aid the department and the 
legislature in planning, the De­
pa rtm en t o f Commun ity and 
Economic Development, in con­
sultation with the assessor for 
each district in a city or borough, 
shall determ ine the full and true 
value of the taxable real and 
personal property in each dis­
trict in a city or borough. I f there 
is no local assessor or current 
local assessment fo r a city or 
borough school district, then the 
Department o f Community and 
Economic Deve lopm ent shall 
make the determ ination o f full 
and true value from information 
available. In making the deter­
m ination , the Depa rtm en t o f 
Community and Economic De­
velopment shall be guided by 
AS 29.45.110. However, the 
full anci true value .of taxable 
real and personal property in 
any area detached -shalLjhe 
excluded from the detecmir 
nation of the  full and true  
value o f th e  m unicipality
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from which the property was 
detached for the two years
immediately preceding the  
effective date  of the  detach­
ment. Also, in-making the 
determination for a munici­
pality tha t is a school district 
or for a city th a t  is within a 
borough school district-the 
assessed value of. property 
taxable under AS 43.56 shall 
be excluded if a municipal 
ta x  is n o t  lev ied  u n d e r  
AS 29.45.080 in th a t  school 
district. The determ ination of 
full and true value shall be made 
by October 1 and sent by certi­
fied m ail, re tu rn rece ip t re ­
quested, on or before tha t date 
to the president o f the school 
board in each city or borough 
school district. Duplicate cop­
ies shall be sent to the commis­
sioner. The governing body of 
a city or borough tha t is a school 
district may obtain judicia l re­
view of the determ ination. The 
superior court may modify the 
dete rm ina tion o f the Depart­
ment of Community and Eco­
nomic Development only upon 
a finding of abuse of discretion 
or upon a finding tha t there is 
no substantial evidence to sup­
port the determ ination.

5. Extend Municipal Land 
Grants fo r Annexations and 
Consider Increases in Entitle­
ments.

Under current law, a bcrough incor­
porated afte r July 1, 1978, is entitled 
to ten percent of the vacant, unappro­
priated, unreserved state lands within 
its boundaries. To encourage borough 
annexations, it is suggested tha t the 
same grants be given fo r any area 
annexed to an existing borough.

The Alaska Municipal League endorses 
munic ipa l land e n tit lem en ts as a 
means to promote annexation to bor­
oughs. The League's formal position 
on the matter is set out below:

The League supports legislative 
changes to en titlem en t lands 
provisions to encourage existing 
municipa lities to provide ser­
vices to portions of the unorga­
n ized bo rough th ro u g h 
annexation.

Alaska Municipal League, 2005 Policy 
Statement, Part III-E -3 .

The prospect of increasing land entitle ­
ments to existing and fu ture boroughs 
should also be explored as fu rthe r in­
centive for the extension o f borough 
government.
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John Harris
S p eak e r  of the  House

Sponsor Statement 
HB 217 - Determination of full and true value of taxable municipal 
property for the purposes of calculating funding for education and 

certain other programs

U nder current law , organized cities that arc school districts and boroughs arc required to 
m ake financial contributions in support o f their schools. T hose con tribu tions are based on 
the value o f the taxable property w ithin the borough boundaries. T hese m unicipalities are 
required to con tribu te  the equivalent o f a 4-m ill tax on the full and true value o f all 
taxable property  w ithin their m unicipal boundaries.

The full and true value o f a m unicipality  includes values o f all taxable real and personal 
property, w hich includes properties such as, oil and gas properties, residential and 
com m ercial property , farm s and recreational property.

HB 217 does not force m unicipalities into levying a property  tax to generate  local 
revenue for school contribution by including the value o f  oil and gas p roperties in the full 
value determ ination . It excludes the value for oil and gas unless the m unic ipalit) chooses 
to  levy a property  tax. This accom plishes two things. F irst, it a llow s the m unicipality  to 
choose the m ethod o f  raising revenues. W ithout the high value o f oil and gas. a 
m unicipality  m ay chose o ther m ethods o f raising revenues, such as a sales lax. Second, it 
a llow s the state to keep the 20 m ills levied against all oil and gas property. If a 
m unicipality  is forced to levy a property tax, the tax levied against the oil and gas 
property is deducted from the revenues the State o f A laska should  receive. T his is a win- 
vvin situation for both the m unicipalities and the state.



FISCAL NOTE
STATE OF ALASKA Fiscal Note Number: _______
2005 LEGISLATIVE SESSION Bill Version: HB217

() Publish Date _______

Revision Date/Time (Note if correction):_______________________ Dept. Affected________________________
Title Full & True Value of Taxable___________________RDU Comm Assist & Ec Dev (405)
______________Municipal Property___________________________ Component Community Advocacy_______
Sponsor Harris______________________________________  _________________________
Requester House Community & Regional Affairs___________ Component No. 2703

Expenditures/Revenues_________________________________ (Thousands of Dollars)_______________
Note Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES___________   |__________

CHANGE IN REVENUES ( ) | I I I I

FUND SOURCE_____________________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0 0
Check this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe if necessary)

This legislation affects the full value determ ination with respect to two different scenarios. First, it clarifies 
that if an area is detached from a municipality, the full and true value of the municipality, from which the 
area detached, will exclude the value that existed for the two years preceding the detachment This is 
necessary due to existing statutes which, require local contribution for schools based upon the value 
determ ined “as of January 1 of the second preceding fiscal year." In other words, the full value determined 
this year /?005) would not be used for a municipality's local education requirement for two more years 
(2007). Therefore, when an area is detached, it should not be this year's value that is used, but the value 
as of two years ago. This portion of the legislation has no fiscal impact to the division.

Prepared by: Michael Black, Director  Phone 907 269.4578
Division Community Advocacy  Date/Time 4/13/05 3:08 PM

Approved by: Edgar Blatchford, Commissioner Date 4/13/2005______
Agency Commerce, Community, and Economic Development___________
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ANALYS IS CONTINUATION

Second, this legislation requires that the full value determination within an area that is a school district, 
exclude the value of property assessed under AS 43,56, if the municipality does not levy a property tax. 
Property taxed under AS 43.56 refers to oil and gas property (such as the TAPS pipeline and pump 
stations along the pipeline). This property is assessed by the Department of Revenue, which levies a 20 
mill tax against the property. A municipality that levies a tax under AS 29.45 may also levy the same rate 
of tax against the pipeline that it levies against local property (such as residences, offices and all other 
property.) The total of all property (AS 29.45 propen> and AS 43.56 property) is included in the full value 
determination and consequently, the entire amount is used in the calculation for the local contribution to 
education. If an area does not levy a local properly tax, this area would receive no direct tax revenue from 
the oil and gas property, while the the division would be required to include that value in the full value 
detennination. The inclusion o f AS 43.56 property values could compel a municipality to levy a property 
tax in order to obtain enough revenue that the extra value will require for the local education contribution. 
By excluding this value in the first place, if a local tax is not levied, a municipality is not required to raise 
substantially more revenues to cover this additional valuation. It also allows the state to retain the tax 
revenue generated from the state 20 mill property tax.

There is no fiscal impact to this division by tne passage of this legislation. However, without this 
legislation, it is possible state revenue will decline in the future if boroughs do form along the TAP's 
pipeline corridor and are forced into levying a property tax rather than another form of revenue generation 
such as a local sales tax.

STATE OF ALASKA B ILL  NO. HB 217___________
2005 LEG ISLAT IVE  SESSION
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Comments on HB 217 
Full and True Value of Taxable Municipal Property 

Steve V an Sant, S tate A ssessor 
A laska D epartm ent o f C om m erce

This leg isla tion  affects the full value determ ination  w ith respect to tw o  d ifferen t scenarios. F irst, 
it clarifies that if an area is detached  from  a m unicipality , the full and true va lue  o f the 
m unicipality , from  w hich the area detached , w ill exclude the value that ex isted  for the tw o  years 
preceding the detachm ent. T his is necessary  due to ex isting  statu tes w hich, requ ire  local 
contribu tion  for schools based upon the value determ ined  “as o f  January  1 o f  the  second 
preceding fiscal year.” In o ther w ords, the full value determ ined  th is year (2005) w ou ld  not be 
used fo r a m un ic ipa lity ’s local education  requ irem ent for tw o m ore years (2007). T herefo re , 
when an area is detached , it shou ld  not be this y ear’s value that is used, bu t the value as o f tw o 
years ago. T his portion o f the leg isla tion  has no fiscal im pact to ou r D ivision.

Second, this legislation requires that the full value determ ination w ith in  an area that is a school 
district, exclude the value o f p roperty  assessed  under AS 43.56, if  the m unicipality  does not levy 
a property  tax. P roperty taxed  under AS 43 .56  refers to  oil and gas property  (such as the  TA PS 
pipeline and pum p stations along the pipeline). T h is  property  is assessed  by the D epartm en t o f 
Revenue, w hich levies a 20 m ill tax against the property. A  m unicipality  that levies a tax under 
AS 29.45 m ay also levy the sam e rate o f tax against the p ipeline that it levies aga in st local 
property  (such as residences, o ffices and all o ther property .) The total o f all property  (A S 29.45 
property  and AS 43.56 property) is included  in the full value determ ination  and consequen tly , the 
entire am ount is used in the calcu la tion  fo r the local contribu tion  to education. H ow ever, this 
approach does not m ake m uch sense if  an area does not levy a local property  tax. T h is  area 
w ould receive no direct tax revenue from  the oil and gas property , how ever, w e are requ ired  to 
include that value in the full value determ ination . The inclusion  o f AS 43.56 p roperty  values 
alm ost forces a m unicipality  to  levy  a property  tax in o rder to ob tain  enough revenue  that the 
ex tra  value w ill require for the local education  contribu tion . By exclud ing  this value in  the first 
place, if  a local tax is not levied, a m unic ipality  is not requ ired  to  raise substan tia lly  m ore 
revenues to cover this additional valuation. It a lso  allow s the state  to retain the tax  revenue 
generated  from  the state 20 m ill property  tax.

There is no fiscal im pact to this D iv ision  by the passage o f this leg isla tion . H ow ever, w ithout 
this leg islation , it is possib le  state revenue will decline in the fu ture if boroughs do form  along 
the T A P ’s p ipeline co rrido r and are forced in to  levying  a p roperty  tax rather than a n o th e r form  o f 
revenue generation  such as a local sales tax.
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