ALASKA LEGISLATURE COMMITTEE FILES, 2003-2004 8672
11382 SENATE TRANSPORTATION 0



Table 16

CosB and Effectiveness Measures of Proposed Roadway Segments
Alaska Peninsula Corridor

Alaska Peninsula

Full System
Roadway System Only Y
. . Estim ated Estimated Estimated
Annualized Annualized Net Net
. . X Annual Net Annual . Annual .
Aminat Capital Cost Capital Cost o . Annualized Annualized
Segment Freiglit Annualized
O&M Cost @ 7% plus O&M Cost per Cost per
Cost Cost Person ) Person i
Interest Cost . . Parson Trip . Person Trip
Savings Trips Trips
South Naknek  g477 500 $12,196,040 $13,073,500 P 13,073,500 - NA 149,500 $87 45
to Egcgik
Egagik
P'gl ?IP f"t $739,800 $7,060,780 $7,800,600 $367,300 $7,433,300 21,300 $348.98 JZ)ID $61 B9
ilot Poin
Pilot Pointt
U hik 0 $159,300 $5,009,150 $5,168,500 $469,000 $4,699,500 31,800 $147.78 95,200 $49 35
gas
Ugashlk to
Port Helden $1,105,300 $11,312,710 $12,498,000 $35,700 $12,462,300 32.400 $384 64 93,300 5133 57
Port Helden
$037,000 $7,908,470 5B,025.500 $639,500 $8,186,000 42,700 $191 71 71,100 $116.13
toChlgnlk
Chlgnik
Intervillaye $305,1D0  $2,911,930 $3,217,000 S1 394,000 $2,122,200 109.600 $19.36 110,800 319 15
Road
Chlgnik to
Peiryville $541,350 $5,301,720 $5,043,100 $445,800 ' $5,397,300 26.000 S201 39 27,500 $196 27
PBrryulllo to
lvanof Bay $135,000 $1.2i(0.1Ht) $1,423,500 S73.UD0 $1,350,500 12,800 $111804 12,U1KJ $106 51

Department of Transportation ~oiilfiwest Aloska Transportation
& Public Facilities i An approved component of /W vifjsha Slateivrde TransgpsJatifin
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Gt2ssTiTaf
.afixwuoc&i Calrel
uncoii, AfK*a MfillOOOI i
NEW* RELEASE
FOR IMVEDIATE RfILEABE: June 6, 1085 9m m

KWQWma.»WVHLS 12 ggixmMMBgOgTATIQW MITITIVE
d»Poh? FSsn Vnetafee Reeds, Mafcitsrtanes, TraBe, Recreational Aig m

ANCHORAQE-Gov,. Tony Knwvte* fodsy announced a #2 faHlon, four-pW plan to
rsvemp tha way Alaska bu&de and maintains Us transportation system bf Involving
tftft and nWMn# now aid existing roeda more wrar friendly with tife eddftkm

of trolls, turnout* and pubEo feafttfee.

The governor? plan o«Xi for spending about 9220 million a year over tfk next 10
year* to faring AksKa'a major highway* up to flrstalaaa standard®, to bxgin a now
partnership with communities to recogntea thalr transportation needs an Ito bufid
roeda that are key to eeonomlo development The governor also launch*Ja now
Initiative - Trolls and Recreational Access for Alaska (TRAAK) - designed to build
the finest trstf uyet™pi in the world, improve morsstional aeees* and maintain
Alaska's rote as e world eteaa tourist destination.

"Transportation la key to Alaska's sconopdc health, It's one of the most
fundaments! responslbllitiw govemmsnt haa to Its ottiKins end it's whet oflowa
Alaskans to get out and epfoy tide wonderful country we love,” Knowtssi said in &
cpoeoh to the Downtown Rotary dub whore hs announced the paokags. A well
maintained transportation system Isthe ticket to opening up. Alaska - for eoonomilic
opportunities’ Bk« mineral devslopmsnt and tourism, for recreational oppcrmnltiw
like flehing and snowmaohlnfng, ahd for access to the places Alaskans need to go

every day/
The governor's transportation Whietivs Includes those four points:

0 Bring Alaska's federal statewide rood syofom up to finrt'ol&as stem ards.
Knowles pledged to direct about 9120 nH-bh a year over the next decode to
Improve the 1,610 mftea In Alaska whloh era part of the National Hghway
System. The work Is ssoential now bsoause Congress la changing the way
It funds state highway projects, witfah could reduce Alaska's sharoj.

. A new process to drive Alaska's ft&niportatten pclfay whloh roHes bn
widespread pubHe partiolpstion and a partnership with luoal gcvsm nsrrts to
build and maintain aosentlsl looal roads which feed Into the nations syotam.

eNore«

TTT
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Transportation WtHdva

KnowtM pledged to Invest more in rural tranoportitien that provk a economic
opportunMaa end health and safety naoda Tor local communftlea vM e
ruoogré&ring local conditions. For wkyipls, ha said a road aufftto
national standards between Nondalton oral Hamna in southwest Uaska
would mttt «16 mfiSon. But tha Knowles odmintetratlon propose# ta outthat

ooBtIn half by adapting to bed eon&lone. Tha reed would acve remey In
oduoaticm eocta and open economk) ©ppartun\Woa In connection v foh nearby
bake Clerk Nstienel Pertt end FVscscva. .

.Now construction of reeds theft bed directly to economic develop nant, to
which the governor (a dedicating about 900 mnltan a year. The gc vomer ash!
auch reads must be proven to bod to new Jabe. For aontplo, ha iiild a 20*
mile road between King Cova and Cold Bay would allow talmon o Might fin
tha King Cove areato be delivered quickly to Cold Say's 10,000-1 sotjet
runway, putting tha fraah product on tha {ntsmodrmal market. He also oak!
the $44 mSRon W htttto read, which ha endorsed, wouM toad to npw tourism
industries fathat Prince WWlem Bound community,

The TRAAK Initiative designed to make AHaka'a rotda more «0irS*s3jfa to
Alaskans and viators ante. The governor pledged to dedicate 1B mlSon to
920 mliton annually hi todere* funda to DUMbg separated trail* aiimg
Alaska's megov highway system, wayohlas, thfemiaiian dteplaye aid Access

for recreations! opportunMea.

Knswfae acid hie first priority is rebuilding the 140*mUo Sisnnr Highway bstwaoti
Palmer end GJanaden to include a bioycta/aWing trail end puBoute to anab a usere to
pfonio, view the apootaoular scenery and enjoy Alaska's outdoora with tije Ir
famines.

"Imagine an upgraded Glenn Highway whh scenic pullouts, a separated tike trail,
accae* for anowmaahinina and ereas-covntry skHng, t$U heads with Info ‘motion
dlaplaya and the always vital bathrooms for that carload of kfcfo,* Knowh a said,
“Right now, tha Metanuaka GUaebr Is too often m white streak acres# tha wind-
ehlold because there's no good place to parit and gat out and taka In the view."

The TRAAK initiative else 'a designed ta Improve scoutto South Donall, to
complete a bicycle trail batwaon Anchorage end Glrdwood and for other wenla
roads, euoh ee tha Wclwdaon Highwny to Fairbsnka and the 8«wa7d Hig lway
between Seward end Anchorage.

The governor aleo ohtded legislators for flit-funding road maintenance thlfi year,
which affectively reduces Alaska's ability to maintain Its roads and other
transportation finks. Ha callod for a now commitment on both the state ahd federal
levelto raoognbdng tha Imporranoa of a sound transportation system for Alaska's
economic health.

-30-
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT ATANCHORAGE

ALASKA STATE COUNCIL OF )

TROUT UNLIMITED, ROBERT B.

GILLAM, )
Plaintiffs,

STATE OF ALASKA, ALASKA
DEPARTMENT OF TRANSPORTATION
AND PUBLIC FACILITIES,

Defendants.
Case No. 3AN-02-09363 CI

AFFIDAVIT OF JEFF OTTESEN
STATE OF ALASKA
) ss.

THIRD JUDICIAL DISTRICT )

Jeff Ottesen, being first duly sworn, deposes and says:

1. An update to the Southwest Alaska Transportation Plan is bei
undertaken at the present time. The firm ofParsons Brinckerhoff has begun work on
the project. The project manager for the firm is Mark Scheibc, the same project
manager that prepared the original Southwest Alaska Transportation Plan completed in

2003.

//

H

AFFIDAVIT OF JEFFOTTESEN Pajie 1lof2
Trout Urilimited/Gillam v. statre. DOT&PF CaseNo. 3AN-02-093G3 CI
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2 The schedule for this plan update provides for the plan to
complete by mid-July, 2004. Following adoption of the plan by the Commissioner of

DOT&PF, the plan would be considered a valid modification of the Statewide

Transportation Plan for the state.

SUBSCRIBED AND SWORN TO

AFFIDAVIT OF JEFF OTTESEN I Page 2 of2
Trout Unlltnllcct/GHlam V. State, DOT&.PF Case No. 3AN-02-09363 Cl



SESSION ADDRESS: S t S t INTERIM ADDRESS:
Alaska State Capitol Enator Q afr y Evens 112 Mill Bay Road
Kodiak, Alaska 99615

Juneau, Alaska 99801-1182 -
Alaska State Legislature (007) 486.4925

(907) 465-4925
Fax: (907) 465-3517 Fax: (907) 486-5264

Toll Free: 1-800-821-4925

Sponsor Statement SB 371

SB 371: "An Act relating to the powers and duties of the Department of Transportation
and Public Facilities; relating to a long-range program for highway construction and
maintenance; repealing a requirement that public facilities comply with energy standards
adopted by the Department of Transportation and Public Facilities"

SB 371, companion legislation to HB 327, is being brought forward at the suggestion of
the DOT and the Attorney General's office to clean up an obsolete statute.

In the late 70’ the Governor wrote Executive Order No. 39 & 2 (1977) creating the
“Alaska Transportation Council”. The executive order directs the Department of
Transportation and Public Facilities Commissioner to consult with this council on all
annual transportation projects. Projects were not supposed to move forward without the
recommendation of the council being considered. Regrettably, that governor and
subsequent governors did not populate the council and it never actually came into
existence. Because the State may have unwittingly overlooked the requirement to
“consider the recommendation of the Council” and do a cost “benefit study” for each
project in the state, it has found itself in litigation, delaying construction of a bridge in

rural Alaska.

The problem is straightforward. The state is not complying with this old statute, thereby
setting a basis for litigation. To preserve our current and future projects, SB 371 will

amend this statute and take the further step of making it retroactive.

The other changes to the statute the bill proposes amount to house cleaning. The changes
reflect “Powers and Duties” that have been handed to other agencies along with practices
that cost more than the resulting savings. Also some changes include allowing the
Commissioner of Department of Transportation and Public Facilities to study “alternative
fuels” for use in state vehicles rather than just natural gas. And finally, the bill changes
“annual” requirements to “periodic” which will allow the commissioner discretion in
choosing times that are sensible. This will save the money spent on studies and let it be

spent on road projects.

lurge your support of this important measure.

Semite District R
Senaror_Gary_StevenS@ legis.state.ak.us


mailto:Senaror_Gary_StevenS@legis.state.ak.us
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SESSION ADDRESS: INTERIM ADDRESS:
Alaska State Capitol S enator Q a ry S tevens 112 Mill Bay Road
Juneau, Alaska 99801-1182 . Kodiak, Alaska 99615

Alaska State Legislature (907) 486-4925

(907) 465-4925
Fax: (907) 465-3517 Fax: (907) 486-5264

Toll Free: 1-800-821-4925

Memorandum

Date: March 29, 2004

To: Senator John Cowdery
Chair, Senate Transportation Committee

Fr: Senator Gary Stevens

Rc: SB 371

I respectfully request a Transportation Committee hearing on SB 371, “An Act relating to
the powers and duties of the Department of Transportation and Public Facilities; relating
to a long-range program for highway construction and maintenance; repealing a
requirement that public facilities comply with energy standards adopted by the
Department of Transportation and Public Facilities; and providing for an effective date"

at your earliest convenience.

Thank you.

Best regards,

Senate District R
Senator_Gary_Stcvens@ legis.stnte.ak.us


mailto:Senator_Gary_Stcvcns@legis.stnte.ak.us

Discussionon Why a Mandatory €osts and Benefits~
Analysis isNot Appropriate
Alaska Department of Transportation and Public Facilities
February 18, 2004

AS 44.42.050 (a) requires the department to: “...consider means and costs of improving
existing modes and facilities, state and federal subsidies, and the costs and benefits of

new transportation modes and facilities.l

On the surface, this requirement seems both reasonable and innocuous. However, there
are many times the department does not spend the time or money to conduct such formal
costs and benefits analyses. The mostcommon examples are in rural areas where long
distances and a small population base would make such efforts nonsensical— basic
transportation elements are routinely needed regardless of their costs.

A recent court decision on a request for a preliminary injunction found the department at
fault for not using a benefit-cost analysis on a project linking two rural villages. It is
typical of many other rural projects we have undertaken, in that it provides a basic
transportation system, but would not benefit from a detailed benefit-cost analysis.

Rural Alaska abounds in transportation needs that are provided as a basic public service.
Virtually none of these would rise to a positive benefit-cost ratio because the small

population base. Examples include:

Ferries and ferry terminals
Airports that meet minimum standards for length, width, adequate approaches,

lighting and aprons/taxiways.
Village roads to basic community services (e.g., sewage lagoons, water sources,

airports, sanitary landfills, barge landing sites).

Even in the more populated regions of Alaska many categories of transportation projects
would not be expected to present a positive benefit-cost ratio. Examples of such projects

include:

Rail-highway grade separation projects

Paving of residential roads

Landscaping and beautification

Trails and amenities

Pollution and environmental mitigation features needed to meet legal and permit
requirements

Transit investments (buses, bus stops)

Finally, the department often undertakes projects because a member of the Congressional
delegation earmarked them. Such projects do not receive the normal prior planning or



detailed evaluation. The state has very little choice but to acceptthe project funds for the
stated purpose, or to not use the funding.

Benefit and cost (B-C) analysis is a tool that is most often used to evaluate among and
between different alternatives. In such cases, the tool helps to compare and contrast
different choices in solving a transportation requirement. For example, in the
development of the Southeast Alaska Transportation Plan, anumber of different B-C
analyses were prepared to better understand vastly different types of system options.
Even in rural Alaska, the tool is used to help identify the most “cost-effective” solution,
even if the costs still outweigh the benefits.

B-C analysis is a good technique and is routinely used in some circumstances. However,
under the current construction of the statute, and the court’s recent interpretation, every
project undertaken mustreceive this type of analyses. For the reasons stated itis not
appropriate nor a prudent use of project funds to routinely require these B-C analyses.
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The law office of
Geoffre Yy Parker E-mail: eparkcr@cci.ncl
Phuuc: (*07) 222-6B59
Fnx: (907) XS8-7304 )
7301 Street, Suite 226
Anchorage, Alaska 99501
"foe/

April 5, 2004

Mr. Todd Larkin
Staff, Representative James Holm Via Fax: .907-465-2937

State Capitol, Room 416
Juncau,AK 99801-1182

Rc: HB 327; Bob Gillam as named plaintiff; your testimony

Dear Mr. Larkin:

Section i ofHB 327 and SB 371 docs not cite the court case correctly. | understand from
you that the bills were drafted by lawyers for the Legislature with assistance from the
Department of Law. Because lawyers know to follow the Uniform Rules of Citation, 1suspect
that the fact that these bills do not do so reflects a decision by the drafters to prevent legislators
from knowing that Mr. Gillam is a named plaintiff. | asked Mr. Gillam today ifhe wants me to
let you know that he desires that legislators know that he is a plaintiff. 1 understood him to say
he so desired.

The correct citation for the court case is: Alaska State Council ofTrout Unlimited, Robert
B. Gillam v. State o fAlaska, Alaska Department ofTransportation and Public Facilities, Case
No. 3 AN-02-09363 Civil.

You also might correct the record of your testimony regarding HB 327 at the hearing of
February 26, 2004 before the House Transportation Committee. The minutes ofthat bearing
reflect that you as testified as follows:

Long ago, [an] executive order ... found it's way into statute tluough the lack of
legislative action; when you fail to lake action it goes into statute.... Essentially,
it was outside thepractices o fthe departmentand the state; the statute that's
mentioned here.... A gentlemen who had some conflicts with one of the projects
that DOT [Department of Transportation & Public Facilities (DOT&PF)] was
doing, was very industrious and dug through the statutes and found out that we
weren't complying with this statute and therefore stopped one of our state
projects.

italics added; ellipses original,

In your testimony, you were clearly referring to the provision in AS 44.42.050(a) which
requires ADOT to consider the costs ofimprovements to existing facilities and the costs and
benefits of new facilities.

Your testimony was erroneous or misleading. | suspectthat ADOT has been less than
accurate in describing (he situation to you and Representative Holm.
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HB 327, Letter to Mr. Larkin
April 5, 2004

Page 2

Here arc the facts, which you verify with Mr. Ottesen at ADOT.

The introductory pages of the Southwest Regional Transportation Plan, the Southeast
Regional Transportation Plan, and the Prince William Sound Regional Transportation
Plan - all adopted since the late 1990’s —say that they arc adopted under AS
44.42.050. (Obviously, the statute is not “outside the practices o fthe department and
the state"- as you said - when the ADOT’s plans say they are adopted under the
statute.)

Each ofthese plans contains or relies upon cost-benefit analysis or cost-effcctivcness
analysis for numerous projects. (ADOT and plaintiffs agreed on that pointin court.)

The court cujoined the Iliamna-Nondalton project because ADOT had failed to
consider the costs and benefits of that particular project. The court did not enjoin the
project because consideration of costs and benefits generally was “outside the
practices o fthe departmentand the stale " - as you said - or because ADOT was not
complying in general - as you said. After all, the plans were all adopted in express
recognition of the statute and the plans relied on cost-bcncfit or cost-effcctiveness
analysis formany other potential projects, just not Iliamna-Nondalton.

I am confident that Mr. Ottesen at ADOT will confirm these matters to you and set the
record straight. Please make this letter part ofthe record.

Counsel for Bob Gillam ani Trout
Unlimited

cc: Bob Gillam via email
Jeffery Ottesen, ADOT, via email
Senator Cowdcry, Senate Transportation via fax
Representative Holm

@003



Alaska State Legislature

Committee Members:
Senator John Covvdery
Senator Bert Stedman
Senator Gretchen Guess
Senator Lyman Hoffman

Senator Gary Stevens, Chair
Alaska State Capitol, Room 417
Juneau, Alaska 99S01-1182
Phone 907-465-4925

Fax 907-465-3517

Senate State Affairs Committee

Sponsor Statement SB 371
(Updated April 5, 2004)

SB 371: "An Act relating to the powers and duties of the Department of Transportation
and Public Facilities; relating to a long-range program for highway construction and
maintenance; repealing a requirement that public facilities comply with energy standards
adopted by the Department of Transportation and Public Facilities"

SB 371, companion legislation to HB 327, is being brought forward at the suggestion of
the DOT and the Attorney General's office to clean up an obsolete statute.

in the late 70's the Governor wrote Executive Order No. 39 § 2 (1977) creating the
“Alaska Transportation Council”. The executive order directs the Department of
Transportation and Public Facilities Commissioner to consult with this council or all
annual transportation projects. Projects were not supposed to move forward without the
recommendation of the council being considered. Regrettably, subsequent governors did
not populate the council, and it has been vacant for 20 years. Because the State may have
unwittingly overlooked the requirement to “consider the recommendation of the Council”
and do a cost “benefit study” for each project in the state, it has found itself in litigation,
delaying construction of a bridge in rural Alaska.

The problem is straightforward. The state is not complying with this old statute, thereby
setting a basis for litigation. To preserve our current and future projects, SB 371 will
amend this statute and take the further step of making it retroactive.

The other changes to the statute the bill proposes amount to house cleaning. The changes
reflect “Powers and Duties” that have been handed to other agencies along with practices
that cost more than the resulting savings. Also some changes include allowing the
Commissioner of Department of Transportation and Put lie Facilities to study “alternative
fuels” for use in state vehicles rather than just natural gas. And finally, the bill changes
“annual” requirements to “periodic” which will allow the commissioner discretion in
choosing times that are sensible. This will save the money spent on studies and let it be

spent on road projects.

lurge your support of this important measure.



Rebuttal to Statement of Geoffrey Parker (March 25, 2004)
Re: SB 371

Prepared by:
Alaska Department of Transportation and Public Facilities
April 2, 2004

Boldface text is taken from the key points made in Mr. Parker’s letter:

SB 371 Eliminates All Objective Criteria for Determining W hich Projects to Fund

1

The transportation-planning program within Alaska is inherently a federally
funded program since nearly all funding is either federal funds, or state matching
funds needed to receive federal funds. It is instructive to point out that the federal
rules that govern transportation planning and project selection are detailed and
rigorous. The total universe of federal laws governing transportation planning has
grown substantially since the state law was passed and will likely continue to
grow. In short, transportation planning is bogged down in mandated process and
not the opposite. (See chart of federal laws governing transportation.)

SB 371 Increases the Likelihood that the State Will Have to Refund More, Not Less,
Money to the Federal Government

2.

The argument that this bill would increase the likelihood of time-traps turns
common sense on its head. We believe that SB 371 is needed to prevent projects
from being delayed excessively. Current federal requirements take 2-7 (or more)
years to bring a project to a construction-ready stage. A few projects take much
longer such as the Sterling Highway at Cooper Landing that is nearing 30 years!

The current list of time-traps in Alaska has resulted front a complex set of causes,
and only a small percentage is due strictly to project development delays. The
department would gladly provide a briefing to the Committee on the causes and

solutions to time-traps, ifrequested.

W ithout belaboring this issue, since SB 371 would remove impractical
requiremei ts, and avoid tedious duplication between state and federal law, it will
prevent project delays. It follows that this bill helps to prevent rather than lead to

additional time traps.

By Eliminating State Requirements for Transportation Planning, SB 371
Reduces the Role of the Legislature to a Rubber Stamp

3.

Again, common sense is turned upside down. As written today, any project added
to the capital budget by a member of the Legislature may be found contrary to law
since it has neither been reviewed under federal nor state planning requirements

pointed out by Mr. Parker.



W hile federal law is outside our collective control, it is logical to address issues
that may be changed at the state level. Reducing the inflexible requirements in
state law, as SB 371 does, solves part of this problem.

It is ironic that at a time that other states are asking Congress to ‘streamline’
federal requirements so as to make transportation planning and project
development less costly and time consuming Mr. Parker suggests there is no
crisis, and indeed we should add more state law and requirements 011 top of those

already in place!

As to his argument there are no objective criteria, we have enclosed a set of
criteria used to select projects in Alaska. These criteria have been adopted under
state regulation and govern project selection (C'TP criteria for Urban and Rural

projects enclosed).

Eliminating the Requirement that Costs and Benefits be Considered Makes Good
Projects Less Likely to Proceed Efficiently As Bad Projects Compete for Funds

4.

DOT&PF agrees that the consideration of both costs and benefits is useful and
indeed appropriate for many but not all projects. What we consider inappropriate
is it being mandatory on every new project regardless of type, size or urgency.
Cost and benefit consideration is used routinely during project design even though
no state law requires it. (The consideration ofcost and benefits in AS 44.42.050
is required for project selection, but not during project design.) Key, is the point
that it be used where it is meaningful, and not universally.

Inherently, funding for transportation is oversubscribed, with needs far
outweighing financial resources. No one knows this more than this agency thus
we will continue to rely on cost-benefit where it makes sense. Restructuring the
cost-benefit language in the bill to make it applicable where meaningful is a
reasonable improvement. But as currently structured, it has been used to delay
one project and may be used to attempt to halt many other projects.

Alaskans Deserving of Projects Lose Under SB 371; Alaskans Undeserving Win

5.

The project at Iliamna to Nondalton has been in several different state
transportation plans prepared under several different governors since the mid-
1970’s. It has been partially funded by different legislatures, and partially
constructed under different governors. The 1986 decision to not continue the
project occurred during a time ofreduced state revenue. Since then federal funds
have increased, and federal guidance on how these are used has also changed.

Perhaps most importantly, since the 1986 decision, the federal government has
adopted new policy (sec Presidential EO 12898) to require that funds arc made
available to minority and disadvantaged populations. Using a low cost-benefit
ratio to justify denying access of federal transportation funds to a minority
community is simply no longer permissible. The following section of federal law



is noted with respect to Iliamna and Nondalton, two communities with large

minority populations.
- Title VI of the Civil Rights Actof 1964

"No person in the United States shall, on the ground o frace, color, or national
origin be excludedfrom participation in, be denied the benefits of. or be subjected
to discrimination underany program or activity receiving Federalfinancial
assistance." (Emphasis added.)

More importantly, if Alaska were to rely extensively on C-B ratios for
transportation development, as Mr. Parker suggests, many, many other projects
would be left out. Our vast land area, difficult terrain and environment, and small
population base simply overwhelm the practicality of relying on cost-benefit as a

definitive criterion.

Extending Mr. Parker’s arguments to their logical conclusion, verv little
transportation development would occur outside the largest urban areas of the
state. Indeed, since Alaska gets more than $5 back for every Sl in federal taxes
we contribute, even major projects in urban areas may not be justified on strict C-

B consideration.

Alaska has long suffered the punditry of being a place with high costs but low
benefits. At the time of the Alaska purchase in 1867, Secretary of State, William
H. Seward overcame national ridicule (the tag of “Seward’s Folly was applied)
and strenuous objections to persuade Congress to proceed with the purchase of
Alaska for S7.2 million. Similarly, for nearly 40 years after the federal-aid
highway program was started in the early 1900’s, Congress denied Alaska access
to this funding, because it felt the transportation needs in Alaska were so great the
federal program could not be exposed to such costs. Now, as then, important
transportation needs in Alaska often must be built as a public good, even where
indicators such as cost-benefit analysis are used to oppose such projects. In 1S67,
those like Mr. Parker would speak of “folly” as to the value of the Alaska
purchase. For Alaskans today, the age old ‘folly’ argument seems to never really

die!
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PURPOSE AND NEED STATEMENT

The State of Alaska, the communities of [liamna, Newhalen and Nondalton, and the Lake and

Peninsula Borough have identified a strong need for improving year-round overland access

between Iliamna/Newhalen and Nondalton. Concurrent with this general need are specific needs

to improve public safety, improve health care/services, expand and diversify community
economies, improve the supply of government services, enhance the delivery ofeducational

services, and correct or alleviate some existing environmental drainage and erosion problems.

Improving overland access between Iliamna/Newhalen and Nondalton is the highest priority
transportation improvement project ofthe Lake and Peninsula Borough, as well as the
communities of lliamna/Newhalen and Nondalton. A well traveled, unfinished gravel road
suitable for cars, trucks, and heavy equipment exists from Ilianur /Newhalen to the proposed
bridge-crossing site at the Newhalen River. A less traveled road/trail exists from the crossing
site to Nondalton. Some portions of that road/trail cross Alaskan Native Corporation property

because the road right-of-way clearing has overgrown and users utilize the areas where the

vegetation is shortest.

Therrrrert"mprov”™loca™ublir”™e”™. A transportation system is needed that will
provide less reliance on air transportation between Iliamna and Nondalton. Alaska occupational
fatality rate for commercial pilots (271 per 100,000) is approximately twice as high as for
professional motorized drivers (130 per 1000,000) with plane crashes being the leading cause of
occupational fatalities in Alaska, according to the National Safety Council and the National
Transportation Safety Board. Therefore, the likelihood of potentially serious injuries and
accidental deaths resulting from air travel between Iliamna and Nondalton needs to be reduced.
Currently, overland winter travel between Iliamna and Nondalton is possible, but travelers have
to cross the frozen Newhalen River and Sixmile Lake by snowmachine, vehicle or on foot.
During the winter of 1988 two snowmachine riders drowned after falling through the ice near
Nondalton. With reliable access across the Newhalen River, safer overland transportation,

especially during periods ofinclement weather, reduced visibility, and unstable river ice

conditions, would become the preferred method of travel.



Improvements in health care/services are needed. The difficulty and expense of getting critically
ill or injured people out of Nondalton in an emergency needs to be lessened. This need is most
urgent in the event of a major disaster such as a fire. A transportation system is needed that
would enable the sharing of facilities, expertise, and equipment. As an example, there is a need

for a small hospital in Iliamna and an elders home in Nondalton. Improved overland access

would permit such facilities to provide services to all the residents of Iliamna/Newhalen and

Nondalton.

The economies of Iliamna/Newhalen and Nondalton need to be expanded and diversified. The
cost ofgoods in these communities needs to be lowered. Currently. Nondalton is the largest
community in the Lake and Peninsula Borough, but it is relatively isolated and offers very few
job opprriunities. This economic problem has been exacerbated in recent years due to the
commercial fishing crisis in the Bristol Bay area. Currently, approximately 50 percent ofthe
Nondalton potential workforce are unemployed. With an overland transportation link between
Iliamna/Newhalen and Nondalton, the customer base for local businesses would effectively be

doubled. This would give Nondalton residents the ability to take advantage ofa greatly

expanded range ofemployment opportunities. Improved overland access would also permit

reduction in costs to passengers and freight carriers between Iliamna/Newhalen and Nondalton.

Currently, 25-33 percent of material costs in Nondalton is estimated to be directly attributable to

flight costs.

Providing government services to the residents ofthese communities needs to become more

efficient and convenient. Government facilities at all levels could be consolidated in one place

on the transportation system, rather than being spread out among several communities. At
present, the Tazimina Hydroelectric Project provides power for the villages of Iliamna,
Newhalen, and Nondalton. From the power plant to Nondalton, a transmission line parallels a
portion ofthe existing road to the Newhalen River, where it then crosses under the river, and
continues on to Nondalton. There is a need for reduced transpoitation costs in order to maintain

this portion ofline. Further, the underwater portion ofthis utility connection is plagued by many

power outages. A bridge across the river could benefit the power company by allowing the
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Iliamna Nondalton Road Improvements

StatementofPurpose and Need

The State o f Alaska, the communities of Iliamna, Newhalen and Nondalton, and the Lake and Peninsula
Borough have identified the need for improving overland access between Iliamna/Newhalen and
Nondalton. It isthe highest priority transportation improvement project ofthe Lake and Peninsula
Borough, as well as the communities of Iliamna/Newhalen and Nondalton. A well-traveled, but
substandard gravel road suitable for cars, trucks, and heavy equipment exists from Iliamna/Newhalen to
the bridge crossing site at the Newhalen River. A lesser pioneer road/ATV trail exists from the crossing
site to Nondalton. Some portions of the road/trail cross Native corporation property because the road
clearing has overgrown. The improvement and completion ofthis road offers many important economic

and social benefits for the reasons outlined below:

Public safety will be improved. There will be less reliance on air transportation between
Iliamna/Newhalen and Nondalton. Small aircraft transportation has a much higher death and injury rate
per passenger than surface transportation. Therefore, the opportunities and likelihood ofserious injuries
and accidental deaths resulting from air travel between Iliamna/Newhalen and Nondalton will be lessened.
Currently, overland winter travel between Iliamna and Nondalton is possible, but hazardous, across the
frozen Newhalen River and Sixmile Lake. During the winter of 1995. two snowmachine riders-drowned_
after falling through the ice near Nondalton. With a bridge, safer overland transportation, especially
during periods of inclement weather, reduced visibility, and unstable river ice conditions, will become the

preferred method of travel.

Health care/services will be improved. It will be easier to share facilities, expertise, equipment and
evacuate the critically ill or injured. The difficulty and expense ofgening very ill or injured people out of
Nondalton in an emergency will be lessened. This benefit will be especially valuable in the eventofa

major disaster such as a fire.

The economies of Iliamna/Newhalen and Nondaiton will expand and diversify as a result of this project,
largely due to the resulting lower costs ofgoods in these communities. Currently, Nondalton is the largest
community in the Lake and Peninsula Borough, but it is relatively isolated and offers very few job
opportunities. If Nondalton is connected to Iliamna/Newhalen by road, the customer base for local
businesses will effectively be doubled. This will give Nondalton residents the ability to take advantage of
a greatly expanded range of employment opportunities. A further important benefit of this project will be
the reduction in costs to passengers and carriers of freight between Iliamna/Newhalen and Nondalton.
These cumulative economic factors are likely to increase trade and commerce between Iliamna/Newhalen

and Nondalton.

Supply ofgovernment services to the residents of these communities should become more efficient and
convenient as a result of increased and less expensive access. Government facilities at all levels could be
consolidated at one place on the road system rather than being spread out among several communities.

There will result a long-term enhancement on the delivery of educational services, with benefits increasing
over time. Completion ofthe Illiamna-Nondalton Road will benefit the school district through an
improved ability to transport supplies, materials, students and personnel between Iliamna/Newhalen and
Nondalton. The improvements will not only reduce costs but will also increase the safety of students and
staffwho travel regularly between these communities. The road reconstruction will also provide the
school district options in providing enhanced secondary programs to students in Newhalen and Nondalton
where student populations are not large enough to warrant the diversity of curriculum that could be made
available ifcertain classes were consolidated. Improved transportation services will also provide students

from both schools enhanced competition opportunities in sports activities.



lliamna - Nondalton Road October 6, 1997
Statement o f Purpose and Need

The project will have a positive effect on the growth of “middle of the market” tourism in
Illiamna/Newhalen and Nondalton. Alaska Department of Fish and Game reports the current growth in
angler days at between seven and 11 percent per year in this general area. Air taxi operators report similar
growth rates for their operations during the summer and fall. Many other signs and statistics point to an
increase in the utilization of the area. The project will provide some of the infrastructure necessary to
accommodate growth of the mid-market tourism. lliamna is a favorite destination for recreational fishing
on the Newhalen River and Nondalton is the largest community adjacent to Lake Clark National Park.

The project will have positive environmental effects by correcting, or alleviating, some serious

environmental problems which presently exist:

First, because no bridge exists, it is now necessary to drive vehicles and heavy equipment across the
Newhalen River (a world class salmon and rainbow trout resource) to access the other side. As an
example, the Alaska Department of Fish and Game (ADF&G) has issued the City of Nondalton permits to
drive its heavy equipment across the river so it can maintain the remainder of the road to lliamna. With a
bridge, it would not be necessary to disturb fish habitat by driving vehicles across the river bed.

Second, the existing road has some engineering and design problems and is not as well maintained as it
would be ifthe link between Nondalton and Iliamna were complete. This situation results in unnecessary
environmental damage along the road corridor. For example, there is serious erosion taking place at
bridge sites and elsewhere along the road. The road also has drainage problems in certain areas. This
frequently results in large sections ofthe road becoming impassable due to mud. During these periods,
vehicles attempt to drive around the poorly drained areas which causes the “footprint” of the road to
become wider and wider and results in unnecessary damage to the adjacent tundra, The proposed road

improvements will alleviate these problems.

Third, the current method of getting fuel to the community of Nondalton, in addition to being\a hardship
for its residents, represents a serious threat to the environment. The Nondalton airstrip is too short for
cargo planes to legally land. Further, fuel cannot be transported overland to the lliamna airport or dock
because there is no bridge across the Newhalen River. As a result, Nondalton residents must get their fuel
in Iliamna, transport it by road to a place along the river several miles below the proposed bridge site
known as the “landing,” and then transport the fuel by skiff in 55 gallon drums up the river and across Six
Mile Lake to Nondalton. The environmental risks associated with this complex mode of transporting fuel

are significant. The proposed road improvements will alleviate these problems.

In conclusion, the long history of study and number of endorsements for improving the overland access
between Iliamna/Newhalen and Nondalton demonstrates the need for this project. The purpose of this

project is to meet those needs to the greatest extent that is practical.

Revised 10-6-97



This project is compatible with areajoint land development projects. The road to the Tazimina
River Hydroelectric facility begins at approximately Mile 9.3 of the Iliamna-Nondalton Road.
During INNEC hydroelectric facility construction, the Iliamna-Nondalton Road was upgraded in

some places to accommodate construction trucks and equipment bound for the power plant.

The No-Build Alternative would result in no change to land use or development patterns.

B. Farmland

There are no prime or unique agricultural lands, as defined in the Farmlands Protection Policy
Actof 1981: 7U.S.C. 4201-4209 (P.L. 97-98), currently designated in the State of Alaska. The

Farmland Protection Actis not applicable to this project and no formal consultation with the

Natural Resource Conservation Service is required.

C. ~ Social
Executive Order 12898 dated 2/11/94, the Department of Transportation Order on Environmental

Justice (DOT Order 5610.2) dated 4/15/97, and FHW A Order 6640.23 dated 12/2/98 require
Federal actions avoid causing disproportionately high and adverse impacts on minority and low
income populations with respect to human health and the environment. This project would in
fact benefit the neighboring communities by providing better access to friends and family,
reduced shipping costs, provide more employment opportunities, and reduce commuting time for
those residents that live in one village but work on the other side of the river. Numerous lliamna
and Nondalton residents have stated that they would visit their friends and family more

frequently ifa more economic means were available to get across the Newhalen River.

Property values in Nondalton may increase slightly due to better accessibility. Community
cohesion would be enhanced, since the improved road would allow greater social interaction

between the three communities. There would be increased recreational opportunities as residents

ofall three communities would be better able to participate in events and activities in

communities other than their own. The school district would benefit from decreased costs of

transporting students between schools for activities. Students would be able to participate with
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other area schools and share various teaching and extra curricular resources. Currently some
activities can not be offered in Iliamna or Nondalton due to the low numbers, but the school
district has indicated that if the two communities were connected by a bridge they would try and
share resources and offer more classes and events. The linking ofthe communities would

enhance opportunities forjointregional development measures such as a regional hospital,

home for elders, and a regional landfill. Public safety would be greatly improved, allowing safer
and expedited emergency response times, improved safety officer response times, better traffic

safety, and a fire escape route in the event ofa fire in Nondalton.

The majority oflocal residents use ATVs for motorized transportation, with a few residents using
cars and trucks. This trend ofusing ATV's would be expected to continue, as the costof

transporting, maintaining, and operating full size vehicles in this area is costly.

The utilization ofthe Newhalen River fisheries and recreation use ofthe river exhibits a pattern
ofincreasing use and ADF&G personnel have noted increased usage ofthe more remote areas by

those desiring a true wilderness experience. This project should not change this pattern.

The No-Build Alternative would result in little or no changes in current social conditions or

trends.

D. Relocation

Construction of Build Alternative No. 1 would not require the relocation ofany residential or

commercial properties. The ADOT&PF has the right-of-way necessary for this alternative.

The No-Build Alternative would not involve any changes to the existing roadway right-of-way

corridor.

E. Economic

rhe project would provide improved economic development and opportunity for area residents,
Retail sales would benefit from ease ofaccess and create more local demand for goods and

services. The transport and exchange of goods and services would be enhanced w>h a reliable,
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lliamna-Nondalton Road Reconstruction January 1997
Secondary and Cumulative Impacts Study

enlarged in 1982. Teacher"s living quarters (a duplex, small houseHgr”l trailer) are adjacent to the school.
The school offers various athletic programs, including Native Olympics, gymnastics, and classes for gifted
children. All the shared cirait riding staff also serve the Newhalen/11iamna school.

L. Transportation Facilities

The existing transportation systems are multi-modal. Some freight coming into Nondalton is flown to
Iliama, trucked to the landing site on the Newhalen River and barged to Nondalton. Material that cannot
be shipped by plane isusually barged to the area by one of two routes. The firstroute is through the
Aleutians to Bristol Bay and up the Kvichak River to Iliamna Lake. Another route inCook Inletuses a
primitive road from Williams Port at the head of Iliamna Bay inCook Inlet to Pile Bay on the southeast
shore of 1."iama Lake. Freight is then barged to lliama. The switching from one mode toanother and

back again contributes to the cost of goods and construction in the region.

Travel to or from the study area isby plane or boat. Overland trael between Iliamna and Nondalton
is not possible because of the lack of a bridge over the Newhalen River. Overland winter travel between
these two communities is possible on the frozen Newhalen River and across Sixmile Lake. Hard to detect
thin spots in the ice on the Newhalen River vary from day today during the winter making ice travel very
hazardous. Two snowmachine riders drowned during the winter of 1995 after going through the ice near
the mouth of the river near Nondalton. Travel across frozen Lake Clark or 1liamna Lake isalso possible
but not very common due to the high risk involved. Snowmachine and four-wheeler trael iscommon
year-round, especially in Nondalton where, larger vehicles are few. The existing winter roadway to the
proposed bridge site isused by residents traveling between the two communities. The steep hiil on the
east side of the river at the road end prevents the hauling of heavy freight or supplies. Most heavy or
bulky items are transported by car or truck to the landing site on the old road, transferred to a boat or
small barge, taken upstream to Nondalton and off-loaded to another vehicle and driven to the firal

destination.
Iliamna

Iliamna has regularly scheduled air service provided by ERA Aviation (Anchorage Intermational) and
Birchwood Air (errill Field). The locally based air taxi is Hliamna Air. The airportat Iliamna is quite large
and a relic of federal emergency development during World War . The main runway is4,000 feet long
and 150 feetwide. The crosswind runway is 3,000 feet long and 100 feet wide. Both runways are gravel.
Pike Lake within the airport boundary, serves as a flaat or skiplane base. The airport is the only one in the
region with an instrument approach system. Iliama airport isa certificated airport and the major hub for
the region. The airport receives mail, freight and regularly scheduled passenger fligits. Iliamna airport is
a commercial aviation service level airport (between 2,500 and 10,000 enplanements). For calendar year
1993 through the end of fiscal year 1995 the Iliamna airport is listed as having 6,230 enplanements.

23
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ILIAMNA/NONDALTON ROAD IMPROVEMENTS

PROJECT NO. 51051
PUBLIC SCOPING MEETING/OPEN HOUSE FORMAT

NONDALTON MEETING
LOCATION: NONDALTON COMMUNITY BUILDING

10/28/97 - 2-5 PM
MEETING NOTES

NOTE: This meeting was originally scheduled for and advertised to be held from 2 PM - 6 PM.
However, in lliamna, it was learned that because the Nondalton Airport lights were inoperable
(and had been for some time), the return flight would have to be completed prior to nightfall.

Thus, DOT had to close the meeting at 5 PM.

Mike Boleski lives at fish camp. He talked about “suicide hill", the lliamna bank at the bridge site,

and how slippery and dangerous it is.

Residents recounted several accidents and near drownings and a few drownings on the lake ice,
while people were trying to cross the Newhalen River near Nondalton.
Mental Health Aide was also rescued from cold river.

Tom Green says they apply to maintain x miles of roads, including the local Nondalton roads;

there is no restriction on which miles they maintain. So they choose to use most of the money to

maintain the lliamna-Nondalton Road. There is not enough money from that one funding source

to maintain the roads just within the City of Nondalton anyway.

Nondalton landfill project: Tom Green described “thermal oxidizer" (not exactly an incinerator)
and how 5 cells are proposed; one to be used at a time to thermally process garbage, etc. Also
plan to dispose of haz mat and haz waste at this site. Bob Blundell (DEC) has been working with
them on this.

Susan reminded Tom that PHS and FHWA funds can be used to build access roads to disposal \
sites. Many projects are already in progress for PHS landfills and FHWA roads.

Nondalton has chosen 3 sites for the Thermal Oxidizer; one near the river, one by the gravel pit.
and one further away. They prefer the one nearest the river.

Current landfill is close to the Nondalton runway.

Gladys expressed concern that the road/bridge would increase the problems with alcohol/drugs
getting into Nondalton. The problems are bad already; she sees them only getting woise The
VPSO does not control the situation and the Village Council doesn’t do much either.

Tom Green says that the road would help the two VPSOs (one from lliamna, one from Nondalton)
to work together to solve crimes. Often the criminals get away because the VPSO has to stop at
the river; he can’tfollow criminals all the way home. Also, if legal, Tom would like to start up a 4-
wheeler registration system to track all licenses/owners so VPSOs know who is driving away from
the scene of the crime; The Nondalton VPSO is a full-time employee. He performs alcohol
responses nearly every night. He mainly works a night shift because of the predominance of

alcohol problems. He occasionally does loose dog reports.

Many residents told of near misses with drownings in river;usually alcohol related, but not always.
Health Aid (male) nearly drowned recently.
The cost of transportation related to school activities is very high. Itcost $2,000 for a plane

charter recently, to transport a volleyball team from Nondalton to lliamna. Residents can think of
much better ways to spend their school dollars than charters between the villages.



WRITTEN PUBLIC COMMENTS

Your input is an importantelementin the continued design ofthis project. To ensure that your views
are considered, we have provided this sheet for your convenience. Comments should be returned to |

ADOT&PF by November 7,1997.

ILIAMNA - NONDALTON ROAD IMPROVEMENTS
Project No. 51951

PUBLIC SCOPING MEETINGS

O Monday, October 27, 1997 in lliamna
O Tuesday, October 28, 1997 in Nondalton
Tuesday, November 4, 1997 in Anchorage

(Please Print)

NAME: Melvin LeVeque

PO BOX )@

MAILING ADDRESS:

CITY, STATE, ZIP: Nondalton, Alaska99640

COMMENTS

1 have lived in Nondalton since 1986. My first winter there | broke through)
the ice on two occasions while traveling to Illiamna. On both occasions

I was traveling with local residents and we were on the marked trail across
the lake, so it was not attributable solely to my relative ineperience. The
first time through the ice, if I had been by myself, I would never have been
able to pull myself out of the water before freezing.

I am currently the manager for the Alaska Commercial Company, and speakir
from an economic standpoint for the area, completion of a road connection
between Nondalton, and the airport hub in lliamna would greatly benefit the
residents of both communities through lower cost of living; an important factjj
in these days of welfare reform. The prices charged in our locality are muclj
higher than they would be if there was not the added transportation cost

of re-shipping goods once they have been landed in lliamna. Cost for

items in any business reflect transportation costs, and we are currently
subjected to double paying transportation. With the needed completion

of a road connection between our villages, the price of merchandise would

go down, because it would cost us less to drive them to Nondalton ourselves

than it costs to have them flown from Iliamna.

In summary, | have experienced both physical danger, and economic penalty
attributable to no road connection, as has most of our residents, and | strong
support the Road And Bridge project between lliamna <€ Nondalton.

Note: To mail, fold along solid lines on the back o f this sheet and tape or staple, so that the address is shown.



m public comments

Your input is an importantelementin the continued design o f this project. To ensure that your views
are considered, we have provided this sheet for your convenience. Comments should be returned to |

ADOT&PF by November 7,1997.

ILIAMNA - NONDALTON ROAD IMPROVEMENTS
Project No. 51951

PUBLIC SCOPING MEETINGS:

O Monday, October 27,1997 inlliamna <
Tuesday, October 28,1997 in Nondalton
O Tuesday, November 4,1997 in Anchorage

O

(Please Print)
NAME: Eva LeVeque
MAILING ADDRESS: 0. Box 062
CITY, STATE, ZIP: Nondalton,

0

Alaska .99640

COMMENTS

the reasons | have for wanting .the road and bridge to go
Iliamna are very good and s necessity for
ietriment and very
the cancellation of this|

Some of
through between Nondalton and
this community. Along the same lines it would be a

dangerous,as have been proven in the past.to allow

project.
On a personal level, 1 have gone through the ice while crossing the
lake in 1995, Ky husband went through while crossing in 1986. My son wentj

through the ice in 1996 while crossing. Those kinds of statistics alone

should be enough to wa'rrent a bridge in ay opinion.
Iliamna and Newhalen all my life and am not

I've known everyone in
time of thj

able to visit them unless the weather permitted depending on the
year. During freeze-up there isn't access to those villages accept by

air, the same happens during break-up. If I don't have the money to take
an airplane which is usually the case. | am not able to see my relatives ar.]
friends. If the road and bridge went through, | would be able to go and

at a whim which would make for a healthier social life. There are
stores, resturanto and social activities that would be ac.cessable to me
provided the road and bridge went through. Right now, if our students
wanted to go too Iliamna for a game they would have to fly because the

lake is in the middle cf freezing. To charter an airplane is costly
therefore the children are not able to go as often as tl*y*waaldAf

road and bridge were in place. Not to mention wofticThe~r"leto

social events between the two communities as scheduled without

visit

attend
having to wait on the weather-ior.just not attend because of the on.
Note: To mail, fold-alone solid Imeeon me back of tape or Staple, so i radt&ess is shown.
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WRITTEN PUBLIC COMMENTS

Your input is an importantelementm the continued design o f this project To ensure that your views
are considered, we have provided this sheet for your convenience. Comments should be returned to |
ADOT&PF by November 7,1997.

ILIAMNA - NONDALTON ROAD IMPROVEMENTS
Project No. 51951

PUBLIC SCOPING MEETINGS:

Monday, October 27, 1997 in lliamna
Tuesday, October 28, 1997 in Nondalton
O Tuesday, November 4,1997 in Anchorage

(Please Print)
NAME: /21 e.v i<L
MAILINGADDRESS" " D z 10 &
CInY, STATE, zIP:  Si/[) ™ d i w air,
COMMENTS
tv*jf A A
~tA < _

CUn X n<«akV 0

Note: To mail, fold along solid lines on the back of this sheetjmd ta”e or staple, so that the address is shown.



Standards

1 Economic
benefits following
construction.

Weighting: 3
2. Health and
Quality of Life
(Air and water quality,
neighborhood
continuity, access to
basic necessities)
Weighting: 4
Examples: Access to basic
3. Safety.

Weighting: 5
4. Improves
intcrmodal
transportation or
lessens redundant
facilities.

Weighting: 2
5. Local, other
agency or user
contribution to fund
project development.

Weighting: 4

11/14/95

(5)
Supports economic
benefits; endorsed as an
economic development
project by governmental
agency or representative
group.

This project provides a
significant contribution
to improved health or
quality of life through
reduction or removal of
existing negative factor.

sanitation = 5; dust control
Addresses demonstrated
safety problem of
significance.

Greatly improves the
connectivity between
modes and coordination
and integration of
passenger and freight
systems and services
and/or would clearly
reduce the need for
significant capital
investment in another
mode.

Contribution provides
state match, design,
right-of-way, and

mai trials.

Remote Roads and Trails
Evaluation Process Standards and Scoring Criteria

(3)
Supports capacity or
new access specifically
built to support regional
or local industrial,'
commercial or resource
development

This project provides a

moderate contribution to

improved health or
quality of life through
reduction or removal of

existing negative factor.

Scoring Criteria

(0)

Supports minimal,

speculative or temporary

economic opportunities
or benefits or provides
non-crucial benefit to
existing economic
activity.

Project will have no
affect cither positive or
negative on quality of
life issues.

=4; access to medical facilily=3.

Addresses demonstrated
safety problem of
moderate nature or there
is a record of public
concern.

Moderately improves
the connectivity
between modes and
enhances coordination
and integration of
passenger and freight
systems and/or woulo
clearly reduce the need
for moderate capital
investment in another
mode.

Contribution provides
any two: state match,
design, right-of-way, or
materials.

Project's primary
objective is not safety.

Minimal or no affect on
transportation system
connectivity, or
coordination and
integration of passenger
and freight systems and
services and docs not
change the requirement
for investment in other
modes.

Contribution covers no

capital costs;
contributes nothing.
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(-3)

. v )
This project provides a
moderate degradation to

health or quality of life.

Moderately decreases the
connectivity between
modes or decreases
coordination and
integration of passenger
and freight systems
and/or would clearly
require the need for
moderate capital
investment in another
mode.

(-5)

i Ini~*Arrffir.A* 5w
This project provides a
significant degradation
to health or quality of
life.

Greatly decreases the
connectivity between
modes or decreases
coordination and
integration of passenger
and freight systems
and/or would clearly
require the need for
significant capital
investment in another
mode.



Standards

6. (Use for non-
DOT&PF facilities or
facilities DOT&PF is
unsuilcd to long-term
ownership). Local,
other agency or user
contribution to fund
operations and
maintenance (O &M)
costs.

Weighting: 5
or6 A. (Use for
tacilities which only
DOT&PF is logical
owner).
M &O priority

W eighting: 5

Departmental

7. Public Support

for the Project?

W eighting: 3
8. Environmental

Considerations

Weighting: 1

(5)
Contributions = 100%
and assumption of
ownership.
(Assumption of like

facility OK.)

Very high M&O
priority.

Preponderance of public
record including a
resolution from the local
elected body shows
support for project and
fully supported in
official state/local
plans.
Environmental approval
likely with Categorical
Exclusion or already

complete.

Remote Roads and Trails
Evaluation Process Standards and Scoring Criteria

Contributions cover
__ % of O&M costs.
point for each 25%.

Moderate M &O priority.

M ajority of public
record shows support for
project; and nominally
supported in official

state/local plans.

Environmental approval
likely with
Environmental
Assessment or draft
document circulated.

One

Scoring Criteria

Contributions cover <
25% to >10% of O &M

costs.

Not an M & O priority.

Public record is divided
or undocumented toward

project

Environmental approval
likely with
Environmental Impact

Statement.

(-3)
Contributions cover

<10% to > 1% of O&M

cost.

Not an M &O priority;
would increase M & O

costs moderately.

M ajority of public
record shows opposition
to project; and not
supported in official

state/local plans.

Environmental approval
extremely difficult
50/50 chance.

(-5)
Contributions cover

<1% of O&M cost.

Not and M&O priority;
would increase M & O

costs significantly.

Preponderance of public
record shows opposition
to project including a
resolution from the local
elected body and
contravenes official
state/local plans.
Environmental

approval unlikely.



Standards

9. W ill

provide new access to

project

the noted us;s: water
sources, landfills,
sewage lagoons/honcy
bucket site.-, health care,
airports, or subsistence
sites?

Weighting: 5
10. System
Preservation.

Weighting: 3
1. Is this ajoint
project with ADEC, BIA
or PHS?

Weighting: 4
12. Other factors

not specified.

W eighting: 2

w7

Three or more uses = 5.

M ajor purpose of project
is to extend the life of
existing facility by 10

or more years.

«* -1
g |
Project exhibits
significant innovation,
creativity or unique
benefits not otherwise

rated.

Remote Roads and Trails
Evaluation Process Standards and Scoring Criteria

Two uses = 3.

One use = |.

Secondary purpose of

project is to extend life
of existing facility by
10 or more years.

Project exhibits
moderate innovation,
creativity or unique

benefits not otherwise

rated.

Scoring Criteria

(0)

None of uses listed.

Preservation is not
significant purpose of

the project.

Project exhibits no
innovation, creativity
or unique benefits not

otherwise rated.

page 256



Score
1231

119.0

1172

115.3

1115

117

109.5

109.5

Priority
1

Highway

Denali
Highway

COMMUNITY TRANSPORTATION PROGRAM NEEDS AND PRIOF.'TIES

Borough

City &
Borough of
Juneau

City &
Borough of
Juneau
City &
Borough of
Juneau

Matanuska
Susitna

Unorganized

Kenai
Peninsula

Lake &
Peninsula

City &
Borough of
Juneal

Location
Juneau

Juneau

Juneau

Prince of
Wales

Homer

[liamna

Juneau

Unorganized Whittier

Name
Capital Transit Buses

Thane Road

Glacier Highway

MP 80-104 Resurfacing

Big Salt Lake Road

East End Road: MP
0.0-3.6

[liamna to Nondalton Road

Juneau Access
Improvements EIS

Access Improvements

page 37

- Cost
Description Estimate
Replace four 35-foot transit coaches, 1,040,000

Reconstruction from ferry terminal to Rock Dump (Mount 3,900,000
Roberts Road).

Reconstruct or relocate roadway from Indian Point to Point 5,000,000
Louisa.

Rehabilitation including grading, drainage and surfacing 4,000,000
improvements from the Susitna River (MP 80) to Brushkana

Creek (MPL04). After addition of now surface aggregate

the surface will either be paved or calcium chloride will bo

applied to bind the surface.

Realignment and reconstruction of 14.5 miles of road, with 3,000,000
base and pavement. Replace bridges on three streams.

Provide for rehabilitation and safety improvements on 9,400,000
Homer East End Road from the Pioneer Street/Lake Street

intersection (MP 0.0) to tho intersection with Kachemak

Drive (MP 3.6). The project will widen the paved surface

and may include realignments, slope flattening and other

safety improvements as required. The project also includes

drainage improvements and a sidewalk/path,

Complete a now road 22.3 miles in length from Iliamna to 9,750,000
Nondalton including a bridge across the Newhalen River. The

project was initiated in the early 1980's. The roadbed has

already been partially completed.

Evalualion ol improvements to access Juneau. 500,000

Construct improved access from Portage Valley to Whittier. 49,800,000
The scope of tho project will be determined during

preparation of the project's environmental impact

statement,

DATE: 11/14/95
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211 Fourth Street, Suite 108, Juneau, Alaska 99801

Telephone (907) 586-2263
E-Mail "mhickey@ eagle.ptialaska.net"

Fax (907) 586-1097

(SENT VIA FAX)
November 6, 1997

Ms. Susan N. Wick
Environmental Team Leader
Central Region, Division of Design & Construction

Department of Transportation & Public Facilities
P.O. Box 196900
Anchorage, Alaska 99519-6900

Re: Iliamna Road Improvements Project No. STP-0214(3)/51951

It was nice seeing you again at the scoping meeting on November 4. 1 wanted to

provide some written comments to supplement that discussion.

| have been working in support of completing this project for the last three years as a
transportation consultant and lobbyist on behalf of the Lake and Peninsula Borough.
I also have a history with the project dating back to my tenure as commissioner
between 1987 and 1991. Finally, I bring over twenty years of experience working as a
transportation professional in Alaska, with an extensive history of looking at similar

projects in rural areas throughout the state.

I fail to understand how anyone can propose a logical argument that this project is
something other than the completion of transportation improvement project started
twenty years ago. | think the record is quite clear that the intent from the beginning
has been to develop a road link between the communities of Nondalton, Iliamna and

Newhalen.

It was suggested during the meeting that the Alaska Department of Transportation
and Public Facilities (DOT/PF) has previously made decisions to not support the
project, including around the 1986 time frame. While | cannot speak to the specific
record during 1986, | can tell you with complete certainty that the department
strongly supported completion of this project during my tenure as commissioner,
which started in March 1987 and ended in January 1991. There is a record that can
clearly support this statement, including several attempts to gain a general fund
appropriation to construct the bridge and finish the road into Nondalton. The
department also transferred a surplus bridge out to the area for use on the project,
an action which was taken | believe during the mid 1980%.


mailto:mhickey@eagle.ptialaska.net

Ms. Susan N. Wick -2- November 6, 1997

You heard some excellent testimony from local residents during our meeting
describing the numerous benefits that would result if the bridge and hard link is
built. I'm quite comfortable that any objective, independent analysis will find
significant justification to proceed. At a minimum, this project will provide the

following benefits:

1. Local transportation will be safer and more reliable. Residents will no
longer have to risk their lives trying to cross the ice during the winter, or
risk a flight during marginal conditions in an emergency. The ability to
gain access to the Iliamna Airport will be greatly improved, which is

important for medivac use and general travel.

2. Transportation costs will be reduced significantly. Current estimates
show that an average of 25% or more ofthe cost to transport goods and
people in and out of Nondalton is related to the leg between Iliamna and

Nondalton.

3. The communities in the region will experience reduced costs to provide
essential services. For example, infrastructure development and
related operating costs can be reduced for basic services such as
medical, education, and fire/police by sharing facilities, equipment and
human resources. Another example is the opportunity to develop a
regional landfill if this project is completed.

4. Environmental benefits will be gained. A considerable amount of the
fuel used by Nondalton currently moves on or across the river, often in
small, unstable skiffs. Switching these movements to truck deliveries
will greatly reduce the potential for fuel spills into the river. Fuel
storage for the area can also be consolidated, which will bring attendant

environmental and cost savings.

5. Residents ofall three communities will see an improved quality of life
and more economic opportunity. In addition to the value of the previous
benefits, there will be an increased ability to enjoy more social
interaction and to pursue economic opportunities in the general area
because of more safe, affordable and reliable transportation.

this project enjoys tremendous support from all parts of the
immediate region. 1 recall hearing extensive and universal support two years ago
during an informal meeting in Nondalton which Commissioner Perkins attended,
which included numerous individuals from Iliamna and Newhalen who made the
extra effort to make it into Nondalton to participate in the hour and a half session. In
my experience, it is certainly rare to see this level of almost universal support.

By all accounts,



Ms. Susan N. Wick -3- November 6,1997

It is clear that the principal objection to this project comes from a single Anchorage
resident who owns property nearby, and who enjoys considerable financial
wherewithal to, in the written words of his attorney, “oppose this project by any and
all means, including to litigate to block the project.” The basis for this objection
apparently is a concern about the aesthetic or visual impact from the bridge, and a
concern that the project will result in increased demand on the sport fish resource.

As far as the aesthetic issue, | fail to understand how the safety and basic quality of
life of soQ& many Alaskans can be sacrificed for that reason. However, | need to
disclose that | happen to be someone who finds bridges aesthetically pleasing, at least
more pleasing than grotesquely large, ostentatious vacation homes in the middle ofa
National Park and Preserve, such as the one being built by the party objecting to the

project.

On the issue of resource impact, | believe all concerned agree the full range of
benefits and impacts should be analyzed. However, it needs to be pointed out that the
existing road stretches the length of the Newhalen River today, with numerous
landings available to gain access to the river and connected water bodies. Given
these facts (which has been the case for nearly twenty years), | fail to see why
completing the bridge and road into Nondalton alone will bring numerous,
additional sport fish users into the area. | would suggest continued improvements of
the Iliamna Airport such as the new crosswind runway, will likely create more

pressure on the resource than this project ever could.

This projectis one of the of strongest rural, surface transportation projects I've seen
during my entire career as transportation professional. As a former commissioner,
I must observe that it would be a public policy tragedy of the worst kind for the
department to deny the 300 to 500 long time residents of this area this valuable
transportation improvement on the basis of the objections raised to date.

Thank you for the opportunity to submit these comments.

Sincerely,

Principal

The Honorable Joe Perkins, DOT/PF Commissioner

cc.
W alt Wrede, Manager, Lake and Peninsula Borough
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Mr. James Bryson
Federal Highway Administration VIA FAX
P.O. Box 21648 907-586-7420
Juneau, Alaska 99802-1643
Dear Mr. Bryson:
This confirms our phone conversation of an hour ago.
I represent a client who opposes the proposed bridge and
road from Iliamna to Nondalton. My client has authorized me, and

is in the
oppose the project by any and all means, including to

course of seeking and-~authorizincr otber attorneys. to
litigate to

block the proiect.

On behalf of that client — and | appreciate at your

suggestion to do so — | request that you reconsider your recent,

decision granting a categorical
scoping process be re-opened for the following reasons

do not view as an exclusive list of the issues |

files on

concerned that the scoping process may have been cursory.

have identified narrow issues related to the bridge
and probably did not,; take NBPA's ’hard look" at the

habitat

potential,

exclusion under NEPA -and that the
— which 1

will raise.

I have requested from Susan Wick, at Alaska DOT, the DOT

this project but have not yet received them. 7 am
It may

itself and fish

cumulative effects of the bridge. Those effects may

well be in. terms of:.; 1

(1)
(2)
(3)
4)

increased access to and use of the river itself;

‘in'creased crowding along'the river a* well -as iccraased

W'V use of areas of the river, that are less used at present;

L] L] .* %
increased trespass on private property;

what are probably demonstrable, negative effects on the
economic value of the Newhalen River as well ae other
fisheries west of that river; two studies of Alaskan
sport fisheries and sport fishing industry in that region
and.in Southcentral Alaska {John lIsaacs & Assoc., 19S3;
Jones « Stokes, (ca. 1987) indicate that economic values
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decline as crowding increases;

(5) increased access to lands west of the river, with
possible negative affects on subsistence wusers, and an
in tensions between subsistence ar-.d oport users,

increase
of moose and caribou west of the river;

and bear-human interactions along
the Newhalen River, arising from increased access,
particularly now in light of last year's killing of five
brown bear on Newhalen and in light of recant Anchorago
Daily News headline articles that attribute closing of
brown bear hunting seasons on the Kanai Peninsula to

increases in road access,

(6) affects on brown bear

(7) effects on users of Lake Clark N ational Park or users of
areas west of the Park, where those effects may result

from increased access west of the river,

(Q) effects that increased access may have on world class
rainbow trout management in the area, including affects
on the ability of the State to maintain age <cohort
distribution, populations, and fishery quality u.ndc»r th9
present regulatory regime, which allows a very limited

harvest, and

(9) visual concerns.

Aa you know, such cumulative effects fall well within r.he
scope and purposes of the NEPA process, Addressing such effects is
at the heart of the NEPA. As | recall, agencies have an obligation
to raise and review such potential effects, oven if the public doea
not raise them, for that is why resource agencies have the missions

they do.

Here, | suspect that some of the agencies may have
focused predominately on narrow effects resulting form the bridge
itself. I hope that those agencies, "too, may want to reconsider.

m: Susan Wick, ADOT
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211 Fourth Street, Suite 108, Juneau, Alaska 99801
Telephone 907-586-2263, Fax 907-586-1097

April 5, 2004

The Honorable John Cowdery

The Honorable Thomas Wagoner

Co-Chairs, Senate Transportation Committee
Alaska State Legislature

Juneau, Alaska 99801-1182

Re: Senate Bill No. 371/lIliamna-Nondalton Road Improvements

Dear Co-Chairs Cowdery and Wagoner:

Several questions were raised during last week’s hearing on SB 371 related to the Iliamna-
Nondalton Road Improvements Project. On behalf of my client, the Lake and Peninsula Borough, I
would like to provide your committee with additional project information. Attachment A is a set of
maps to provide a better sense of the project scope,

Public Safety: Attachment B contains some materials from the DOT/PF Environmental
Assessment (dated January 2000) for the lliamna-Nondalton Road Improvements Project. This
information describes two fatalities each from 1988 and 1995 involving snowmachine riders
drowning after going through the ice near Nondalton. |’ve also included additional material

from this document describing several near drownings, including first-hand reports from
individuals.

The need for transportation improvements to address a public safety problem should not
depend on how many fatalities have occurred. Evidence from the public record demonstrates
there is a real public safety concern with the current method of surface access, mostly related
to winter crossings of the river or lake. DOT/PF’s analysis also concludes that “the opportunities
and likelihood of serious injuries and accidental deaths resulting from air travel between Nondalton
and lliamna/Newhalen will be lessened" by the project.

DOT/PF PlanninL' Requirements: You heard discussion about the current statutory requirement
for DOT/PF to consider the costs and benefits of a planned transportation improvement. In my
opinion, the statute in question (AS 44.42.050(a)) docs not require a strict economic evaluation, nor
does it require a positive cost/benefit result to proceed with a particular project.

| worked for the department for nearly fourteen 'ears between 1976 and 1991, including four years
as commissioner during the Cowper administration. Starting at least in the 1980\s and continuing
to the present, the department has used a comprehensive project evaluation system to develop the
Statewide Transportation Improvement Program (STIP). This process typically looks at a wide
range of direct and indirect costs and benefits, including project costs, annual state maintenance
costs, long-term economic benefits, environmental issues, public safety benefits, and health and
quality of life impacts, Many of these consideration can be quantified, while other elements are
less tangible but should be (and have been) part of the department’s project evaluation process.



Attachment C is a copy of DOT/PF’s 1995 “Remote Roads and Trails Evaluation Process Standards
and Scoring Criteria.” These criteria governed the evaluation process for the lliamna-Nondalton
Road Improvements Project at the time of its initial evaluation and inclusion in the federal STIP. A
key fact to note is that most niral projects did not qualify for the federal-aid program prior to a

change in law in the early 1990’s. The project scored a total of 110.5 points, making it the
seventh highest scored project in its category during that planning cycle.

Project Benefits: Attachment D is a letter 1 prepared in 1997 providing comments on the project
during the environmental scoping process. It includes a detailed list of the following benefits:

m Local transportation will be safer and more reliable.

m  Transportation costs will be reduced significantly.
m  The communities in the region will experience reduced costs to provide essential services.

*  Environmental benefits will be gained.
m  Residents of all three communities will see an improved quality of life and more economic

opportunity.

Litigation HiStOTy: Attachment E is a 1996 letter to the Federal Highway Administration from the
attorney representing the principal party pursuing the lawsuit on this project. Please note the

statement in the first paragraph.

“My client has authorized me, and is in the course of seeking and authorizing other

attorneys, 10 0ppose the project hv anv and all means, including to litiuatc to block the
project.” (Emphasis added)

While I’ll refrain from speculation about the real motivation behind these actions, | am not

convinced that the Iitigation is based on a desire to ensure that proper public policy govern
the expenditure of the State's federal transportation dollars.

Please let me know if you have questions or want additional information. 1lurge prompt action and
your support for SB 371.

Mark S. Hickey
President

Attachments

cc. The Honorable Gary Stevens, Alaska State Senate
The Honorable Dan Ogg, Alaska State House of Representatives
Jeff Currier, Borough Manager, Lake & Peninsula Borough



APR-07-04 WD 09:33 AH ALASKA DOT&PF WM

STATE OF ALASKA
2004 LEGISLATIVE SESSION

Revision Date/Time (Note if correct
Title Powers/Duties DOT&P

State Affa|rs
Transportation

Senate

Sponsor
Senate

Roquostor
ExpendituresTReVenues

Note: Amounts do not includo inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

ICAPITAL EXPENDITURES

(CHANGE IN REVENUES | )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

éﬁﬁ?(iSF/McfntTalHeaDlth —-

ther (Specify Type--Do not abbreviate
p yy[%OTAL

Estimate of any current year (FY20

Mark this box (X] itfunding for this

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS:  vier v veririnss
Propared by:  Mona Wilson

Divlelon Legislative Liaison

Approvod by:  John MacKinnon

Agency Dopuly Commissioner

(RcvISM 12/2003 OMO)

ol

04
il

P 02

FAX NO 9075868365

FISCAL NOTE

Fiscal Nole Number:
Bill Version:
0 Publish Date:

DOT&PF

n): Dept Affected:
Administration & Support
Component Commissioner's Office

530

B1D0-Q3DM

Component No.
(Thousands of Dollars)

FY 2007 FY 2008 FY 2010

FY 2009

FY 20056 FY2006

0.0 0.0 0.0 0.0 0.0 0.0

| | i
| J J
(Thousands of Dollars)

0.0 0.0 0.0 0.0 0.0 0.0

oS

0.0
Ilis mcluded inthe Governor's FY 2005 budget proposal:

ge Ifnecessar y)

Phone 465*6973
Date/Time 4/7/04 11:.Q0 AM

Date 4/7/2004

Page 1of _1






Suggestion on Language to resolve the replat conflict on condemnation proceedings
March 23, 2003

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section |I. The uncodified law ofthe State of Alaska is amended by adding a new section
to read:

PURPOSE AND INTENT, (a) The purpose of the amendments to AS 09.55.275, and AS
44.42, is to confirm the municipal role in eminent domain proceedings, while at the same time
clarifying that such role is not intended to require an identity of substantive review or procedure
between private landowner subdivision or zoning review processes, and proceedings for review
of replats for the acquisition of property by government agencies or municipalities, proceedings
for review of replats-for the acquisition-ofproperty by government-agenoiesr- The Department of
Transportation and Public Facilities is directed by AS 44.42.085 to adopt regulations that will be
the primary and governing authority over replat approval proceedings.

(b) Itis the intent of the legislature in amending AS 09.55.275 and AS 44.42 to confirm
confirm the authority of an agency of the state or municipality to conduct of-an-agenoy-ef-the
state-GH municipality-to-conduet-condemnation proceedings so long as the agency of the state or
municipality obtained preliminary replat approval, notwithstanding challenges to particular
municipal replat ordinances, review standards, procedures or applications.

(c) This guidance on legislative intent may be applied to past or present interpretation of
AS 09.55.275, and to existing litigation such as the State of Alaska v. Hartman, 3AN-03-13875

Cl or the State of Alaska v. Hinkle, 3AN-04-4768 ClI.
* Sec. 2. AS 09.55.275 is amended to read:

Sec. 09.55.275. Replat approval. An agency of the state or municipality [MAY NOT
ACQUIRE] acquiring property in fee that results in a boundary change located within a
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) [THAT
RESULTS IN A BOUNDARY CHANGE] shall conform to this section and AS 44.42.085 by
obtaining [UNLESS THE AGENCY OR MUNICIPALITY FIRST OBTAINS FROM THE
MUNICIPAL PLATTING AUTHORITY] preliminary approval ofa replat showing clearly the
location of the proposed acquisition of private properly. The platting authority may establish
applicable review processes and standards for replats made for the purpose of right-of-way
acquisition or condemnation consistent with AS 44.42.085, and regulations adopted under
AS 44.42.085. If no municipal standards and process are in effect, then the provisions of
AS 44.42.085, and regulations adopted under AS 44.42.085, shall be followed. Final
approval of replat shall be-skfnfarMBE SIMILARLY also be obtained. However, if a state
agency clearly demonstrates an overriding state interest, a waiver to the approval requirements of
this section may be granted by the governor. D-is-fmt-flfe-nrtent-oTtbis section4o-confer-rights

[THE PLATTING AUTHORITY SHALL TREAT APPLICATIONS FOR REPLAT MADE BY



STATE OR LOCAL GOVERNMENTAL AGENCIES IN THE SAME MANNER AS REPLAT
PETITIONS ORIGINATED BY PRIVATE LANDOWNERS.]

*Sec. 3. AS 44.42 is amended by adding a new section to read:

Sec. 44.42.085 Platting of right-of-way acquired through eminent domain
proceedings.

When exercising eminent domain powers, in municipalities exercising the powers of AS
29.35.180 or 29.35.260(c), the department shall comply with AS 09.55.275. The department is
exempt from municipal platting requirements that are in conflict with regulations adopted under
this section, with other state eminent domain requirements, with AS 34.60, or with the Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (42
U.S.C. 4601 etseq.). The department shall set, by regulation, uniform standards for preparing
replats with or without replat approval from municipal platting authorities -exercising the powers
conferred by AS 29.35.180 or 29.35.260(c) consistent with this section. The regulations must
contain provision for municipal platting authority review, including the municipal platting
authority’s elective right to provide preliminary, anJ final, replat approval. As to acquisitions
identified herein, the state is subject solely to the standards ofthis section, regulations adopted
under this section, and AS 09.55.275. Neither the adequacy of municipal replat processes or
standards, if any, nor the failure of a municipality to follow its own replat processes and
standards, shall provide a basis to deprive the state of eminent domain authority.

*Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section

to read:

RETROSPECTIVITY. This Act is retrospective to July 1.2004-1999.
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Suggestion on Language to resolve the replat conflict on condemnation proceedings
March 23,2003
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. The uncodified law of the State of Alaska is amended by adding a new section
to read:

PURPOSE AND INTENT, (a) The purpose of the amendments to AS 09.55.275, and AS
44.42, is to confirm the municipal role in eminent domain proceedings, w

hile at the same time clarifying that such role is not intended to require an identity of procedure
between private landowner subdivision or zoning review processes, and replat approval
proceedings. The Department of Transportation and Public Facilities is directed by AS
44.42.085 to adopt regulations that will be the primary and governing authority over replat

approval proceedings.

(b) It is the intent of the legislature in amending AS 09.55.275 and AS 44.42 to confirm
authority in condemnation proceedings so long as an agency of the state obtained preliminary
replat approval, notwithstanding challenges to particular municipal replat review standards or

procedures or applications.

(c) This guidance on legislative intent may be applied to past or present interpretation of
AS 09.55.275, and to existing litigation in the case of State of Alaska v. Hartman, 3AN-03-

13875 CI.
* See. 2. AS 09.55.275 is amended to read:

Sec. 09.55.275. Replat approval. An agency of the state or municipality [MAY NOT
ACQUIRE] acquiring property in fee that results in a boundary change located within a
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) [THAT
RESULTS IN A BOUNDARY CHANGE] shall conform to this section and AS 44.42.085 bv
obtaining [UNLESS THE AGENCY OR MUNICIPALITY FIRST OBTAINS FROM THE
MUNICIPAL PLATTING AUTHORITY] preliminary approval of a replat showing clearly the
location of the proposed acquisition of private property. The platting authority may establish
applicable review processes and standards for replats made for the purpose of right-of-way
acquisition or condemnation consistent with AS 44.42.085, and regulations adopted under
AS 44.42.085. 1f no municipal standards and process are in effect, then the provisions of
AS 44.42.085, and regulations adopted under AS 44.42.085, shall be followed. Final
approval of replat shall be similarly obtained. However, if a state agency clearly demonstrates an
overriding state interest, a waiver to the approval requirements of this section may be granted by
the governor. It is not the intent of this section to confer rights to individual landowners. As
applied to acquisitions of property identified herein, the platting authority is subject solely
to the requirements of this section and AS 44.42.085. [THE PLATTING AUTHORITY
SHALL TREAT APPLICATIONS FOR REPLAT MADE BY STATE OR LOCAL



GOVERNMENTAL AGENCIES IN TI-IE SAME MANNER AS REPLAT PETITIONS
ORIGINATED BY PRIVATE LANDOWNERS.]

*Sec. 3. AS 44.42 is amended by adding a new section to read:

Sec. 44.42.085 Platting of right-of-way acquired through eminent domain
proceedings.

When exercising eminent domain powers, in home rule municipalities, the department shall
comply with AS 09.55.275. The department is exempt from municipal platting requirements that
are in conflict with regulations adopted under this section, with other state eminent domain
requirements, or with the Uniform Relocation Assistance and Real Property Acquisition Policies
Act of 1970, as amended (42 U.S.C. 4601 et secj.). The department shall set, by regulation,
uniform standards for preparing replats with or without replat approval from municipal platting
authorities exercising the powers conferred by AS 29.35.180 or 29.35.260(c) consistent with this
section. The regulations must contain provision for municipal platting authority review,
including the municipal platting authority’s elective right to provide preliminary, and final, replat
approval. As to acquisitions identified herein, the state is subject solely to the standards of this
section, regulations adopted under this section, and AS 09.55.275. Neither the adequacy of
municipal replat processes or standards, if any, nor the failure of a municipality to follow its own
replat processes and standards, shall provide a basis to deprive the state of eminent domain

authority.

*Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section
to read:

RETROSPECTIVITY. This Act is retrospective to July 1, 2001.
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FRANKH. MURKOWSKI, GOVERNOR
DEPARTMENT OF TRANSPORTATION /
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OFFICE OF THE COMMISSIONER PHONE @465-0900

March 24,2004

The Honorable John Cowdeiy The Honorable Jim Holm

Alaska Stale Senate Alaska House of Representatives
State Capitol, Room 101 State Capitol, Room 416

Juneau AK 99811-1182 Juneau AK 99811-1182

(Dear Senator Cowdery and Representative Holm:

Thank you for taking the time to meet with my staff person, Jeff Ottcscn, on proposed
legislation to address the replats resulting from land acquired under eminent domain or
condemnation proceedings. As Jeff indicated, this issue just came to our attention due
to a lawsuit filed on the C-Strcet extension. Based on discussion between the
Department of Law and staffin this department whom specialize in right-of-way issues,
my concern quickly grew. Just this week a second lawsuit was filed on the Kcnai River
bridge project at Soldotna, based on the same legal argument.

The novel legal theory being advanced in the C-Streel and Kenai River cases is based
on a state law that dates back to 1975. What is new is the interpretation that the state
cannot fulfill the typical rcplal provisions required of local government (mandated by
AS 09.55.275) while also fulfilling the legal processes associated with condemnation.
While the slate will vigorously defend against these lawsuits, | must say that we arc
fearful of the consequence of an adverse decision. Several major projects across the
state arc at risk. Most critical is the Soldotna project that is slated for construction this

summer.

We have provided your office with a draft of suggested legislation (copy enclosed) to
address this matter. While knowing it is late in the session, | view the passage of this
legislation this year as critical to the public expectation of project delivery of several
important projects. We stand ready to offer testimony on the details of this legislation
and (he importance it plays to our department’s delivery of vital transportation,

I’'m sure it goes without saying that an adverse decision on cither of these cases before
the court would create a legal precedent that could be applied to all other projects in the
state that require condemnation,
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Senator Cowdery & Rep. Holm Page 2 March 24,2004

The draft we provided was prepared in close alliance with the Department of Law. Wc
anticipate they will also assist with any legal questions that may rise during testimony

in committee hearings.

1 hank you again for your support. Please call upon my staffa | for any assistance you

may need.
Sincerely,
Mike Barton
Commissioner
Enclosure

cc: Mike Tibbies, Legislative Liaison, Office of the Governor
Gregg D. Renkcs, Attorney General, Department of Law
James Cantor, Chief Asst. Attorney General, Transportation Section, Dept, of Law
John MacKinnon, Deputy Commissioner of Highways & Public Facilities, DOT&PF
Gary Hogins, ChiefEngineer, Division of Design & Engineering Services, DOT&PF
Jeff Ottcsen, Director, Division of Program Development, DOT&PF
Gary J* Paxton, Southeast Regional Director, DOT&PF
Andrew Niemicc, Northern Regional Director, DOT&PF
William Robertson, Centra! Regional Director, DOT&PF
Nona Wilson, Legislative Liaison, Office of tire Commissioner, DOT&PF



Suggestion on Language to resolve the replat conflict on condemnation proceedings
March 23,2003
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section |. The uncodified law of the State of Alaska is amended by adding a new section
to read:

PURPOSE AND INTENT, (a) The purpose of the amendments to AS 09.55.275, and AS
44.42, is to confirm the municipal role in eminent domain proceedings, while at the same time
clarifying that such role is not intended to require an identity of substantive review or procedure
between private landowner subdivision or zoning review processes, and proceedings for review
of replats for the acquisition of property by government agencies or municipalities. The
Department of Transportation and Public Facilities is directed by AS 44.42.085 to adopt
regulations that will be the primary and governing authority over replat approval proceedings.

(b) Itis the intent ofthe legislature in amending AS 09.55.275 and AS 44.42 to confirm
the authority of an agency of the state or municipality to conduct condemnation proceedings so
long as the agency of the state or municipality obtained preliminary replat approval,
notwithstanding challenges to particular municipal replat ordinances, review standards,

procedures or applications.

(c) This guidance on legislative intent may be applied to past or present interpretation of
AS 09.55.275, and to existing litigation such as the State of Alaska v. Hartman. 3AN-03-13875

Cl or the State of Alaska v. Hinkle. 3AN-04-4768 ClI.
* See. 2. AS 09.55.275 is amended to read;

See. 09.55.275. Replat approval. An agency of the state or municipality [MAY NOT
ACQUIRE] acquiring property in fee that results iu a boundary change located within a
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) [THAT
RESULTS IN A BOUNDARY CHANGE) shall conform to this section and AS 44.42.085 hv
obtaining [UNLESS THE AGENCY OR MUNICIPALITY FIRST OBTAINS FROM THE
MUNICIPAL PLATTING AUTHORITY] preliminary approyal ofa replat showing clearly the
location of the proposed acquisition of private property. The platting authority may establish
applicable review processes and standards for replats made for the purpose of right-of-wnv
acquisition or condemnation consistent with AS 44.42.085. and regulations adopted under
AS 44.42.985. tfno municipal standards and process are in effect, then the provisions of
AS 44.42.un6. anJ; - *loatec ; ndcr AS 44.42.085. shall be followed. Final
approval ofreplat snail [BE SIMILARLY] also be obtained. However, if a state agency clearly
demonstrates an overriding slate interest, a waiver to the approval requirements of this section
may be granted by the governor. [THE PLATTING AUTHORITY SHALL TREAT
APPLICATIONS FOR REPLAT MADE BY STATE OR LOCAL GOVERNMENTAL
AGENCIES IN THE SAME MANNER AS REPLAT PETITIONS ORIGINATED BY
PRIVATE LANDOWNERS.]



*Sec. 3. AS 44,42 is amended by adding a new section to read:

See. 44.42.085 Platting of right-of-way acquired through eminent domain
proceedings.

When exercising eminent domain powers, in municipalities exercising the powers of AS
29.35.180 o0r29.35.260(c), the department shall comply with AS 09.55.275. The department is
exempt from municipal platting requirements that are in conflict with regulations adopted under
this section, with other state eminent domain requirements, with AS 34.60, or with the Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (42
U.S.C. 4601 el aeq.). The department shall sot, by regulation, unifonn standards for preparing
replats with or without replat approval from municipal platting authorities exercising tho powers
conferred by AS 29.35.180 or 29.35.260(c) consistent with this section. The regulations must
contain provision for municipal platting authority review, including the municipal platting
authority’s elective right to provide preliminary, and final, replat approval. As to acquisitions
identified herein, the state is subject solely to the standards of this section, regulations adopted
under this section, and AS 09.55.275. Neither the adequacy of municipal replat processes or
standards, if any, nor the failure of a municipality to follow its own replat processes and
standards, shall provide a basis to deprive the state of eminent domain authority.

*Sec, 4. The uncodified law of the State of Alaska is amended by adding a new section
to read:

RETROSIPECTIVTTV. This Act is retrospective to July 1,1999;

»
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-3867 or 465-2450 STATE OF ALASKA State
) 465-2029 . Juneau, Alaska 9980
3101 Deliveries to- 129 6th St., R
MEMORANDUM March 29, 2004

SUBJECT: Retrospective application of statutes relating to replats and eminent

domain proceedings (Work Order No. 23-LS1879\A)

TO: Senator John Covvdery

FROM: Donald M. Bullock Jr.
Legislative Counsel

Enclosed with this memorandum is a preliminary draft of a bill relating to eminent
domain and the replat of boundary procedures.

Due to present workload, | do not have sufficient time to thoroughly research the issues
the bill is attempting to resolve. This draft is based on the language you provided to me
that I believe is from people at the Department of Transportation and Public Facilities. |
made some stylistic changes and reorganized some of the language, but | think the
meaning is the same as what you provided. | suggest you pass this draft by the people in
DOTPF who arc advising you on this bill regarding the technicalities of the replat

process.

I made some revisions to the legislative findings and intent in sec. 1 of the bill draft.
Findings and intent are not substantive law, but may help a court to interpret the
substance of an Act. The language | removed from the findings and intent were
repetitions of the substantive provisions in the body of the bill.

| point out to you an issue relating to the retroactive application of this bill. As you
know, litigation is proceeding in at least two cases (the Hartman and Hinkle cases
mentioned in sec. 1) in which the failure to perform a replat under AS 09.55.275 is
alleged as an affirmative defense to the state's eminent domain action. The affirmative
defense in each case states that the taking by the state will require a boundary change that
requires a replat. In both cases, the defendant propcrty-owners believe the failure to
obtain a replat as required under AS 09.55.275 is a basis for preventing the state's taking

of their property.

Our state Supreme Court, in Municipality of Anchorage v. Suzuki' concluded that the
municipality was required to obtain a replat before acquiring an easement in two pieces

'41 P.3d 147 (Alaska 2002).
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Senator John Cowdery
March 29, 2004
Page 2

of property. In reaching its decision, the court noted that the power of eminent domain is
to be strictly construed against the condemning party and in favor of the property owner.
The court quoted the superior court's finding that the puipose of the replat "is to ensure
that land acquisitions by condemning agencies . . . comply with all local planning and
zoning ordinances and local regulations in the same manner and to the same extent as

other landowners."2

A court could find that a requirement to obtain a replat before the acquisition of an
owners property is part of the due process an owner is entitled to before property is
taken. If this is so, the retroactive application of the Act could be found to be
unconstitutional. On the other hand, a court could conclude that the puipose of
AS 09.55.275 is merely to allow a municipality the opportunity to review whether the
taking by eminent domain is compatible with its planning and zoning laws. Under this
latter interpretation, a replat would not part of the due process required to take land from

its owner.

If I may be of further assistance, please advise.

DMB:med
04-333.med

Enclosure

241 P.3d at 149.
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23-L.S1879VA
Bullock
3/29/04

SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION
BY THE SENATE TRANSPORTATION COMMITTEE

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED

"An Act relating to replat approval; relating to the platting of right-of-way acquired

2 | through eminent domain proceedings; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

I *Section 1. The uncodified law of the State of Alaska is amended by adding a new section
| to read:

I PURPOSE AND INTENT, (a) The purpose of this Act is to confirm the municipal
| role in eminent domain proceedings while at the same time clarifying that that role is not
| intended to require the same substantive review or procedures for review of replats for the
| acquisition of property by the state or a municipality as required in replats for private
| landowner subdivisions or zoning reviews. Regulations adopted by the Department of
| Transportation and Public Facilities shall be the primary and governing authority for replat
| approval proceedings.

I (b) Itisthe intent of the legislature to
I (1) confirm the authority of an agency of the state or a municipality to conduct

-1-
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WORK DRAFT WORK DRAFT 23-LS1879\A

condemnation proceedings so long as the agency of the state or municipality obtains
preliminary replat approval as provided for in this Act, notwithstanding challenges to
particular municipal replat ordinances, review standards, procedures, or applications; and

(2) apply this Act retrospectively to July 1, 1999, and to existing litigation
such as State of Alaska v. Hartman, 3AN-03-13875 Cl and State of Alaska v. Hinkel, 3AN-

04-4768 CL
* See. 2. AS 09.55.275 isrepealed and reenacted to read:
Sec. 09.55.275. Replat approval. An agency of the state or municipality

acquiring property in fee that results in a boundary change located within a
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall
conform to this section and AS 44.42.085 by obtaining preliminary approval of a
replat showing clearly the location of the proposed public street, easement, right-of-
way, and other taking of private property. The platting authority may establish

applicable review procedures and standards for a replat made for the purpose of a
right-of-way acquisition or condemnation consistent with AS 44.42.085 and
regulations adopted under that section. If no municipal standards and procedures are
in effect, then the provision of AS 44.42.085 and the regulations adopted under that
section shall apply. Final approval of replat shall also be obtained. However, if a state
agency clearly demonstrates an overriding state interest, a waiver of the municipal
approval requirements in this section may be granted by the governor.

* See. 3. AS 44.42 is amended by adding a new section to read:
Sec. 44.42.085. Platting of right of way acquired through eminent domain

proceedings, (a) Except as provided in (c) of this section, the department shall
comply with AS 09.55.275 when exercising eminent domain powers in municipalities
that exercise the powers conferred by AS 29.35.180 or 29.35.260(c).

(b) The department shall adopt regulations providing for uniform standards for
preparing replats that are consistent with AS 09.55.240 - 09.55.460, AS 34.60.010 -
34.60.150. and 42 U.S.C. 4601 - 4655 (Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970), as amended. The regulations must
provide for a review by the platting authority ofthe municipality in which the property

subject to the eminent domain proceeding is located and may allow the municipal

-2-
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authority to elect to provide preliminary and final replat approval.

(c) The department is exempt from municipal platting requirements that are in
conflict with this section and the regulations adopted by the department under (b) of
this section.

(d) Neither the adequacy of the municipal replat process or standards, if any,
nor the failure of a municipality to follow its own replat process and standards,shall
provide a basis to deprive the state of the interest in land that is the subjectof its

eminent domain action.
* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to

read:
RETROACTIVITY. Sections land 2 ofthe Act are retroactive to July 1, 1999.

*Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

-3-
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Bullock
3/31/04

CS FOR SENATE BILL NO. 382(TRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION
BY THE SENATE TRANSPORTATION COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE TRANSPORTATION COMMITTEE

ABILL
FOR AN ACT ENTITLED
"An Act relating to replat approval; relating to the platting of right-of-way acquired

| through eminent domain proceedings; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

| * Section 1. The uncodified law of the State of Alaska is amended by adding a new section
| to read:

| PURPOSE AND INTENT, (a) The purpose of this Act is to confirm the municipal
| role in eminent domain proceedings while at the same time clarifying that that role is not
| intended to require the same substantive review or procedures for review of replats for the
| acquisition of property by the state or a municipality as required in replats for private
| landowner subdivisions or zoning reviews. Regulations adopted by the Department of
| Transportation and Public Facilities shall be the primary and governing authority for these
| replat approval proceedings.

[ (b) Itis the intent of the legislature to

I (1) confirm the authority of an agency of the state or a municipality to conduct

-1- CSSB 382(TRA)
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condemnation proceedings so long as the agency of the state or municipality obtains
preliminary replat approval as provided for in this Act, notwithstanding challenges to
particular municipal replat ordinances, review standards, procedures, or applications; and

(2) apply secs. 1 and 2 of this Act retrospectively to July 1, 1999, and to
existing litigation such as State of Alaska v. Hartman, 3AN-03-13875 CI and State of Alaska

v. Hinkel, 3AN-04-4768 CI.
¥ Sec. 2. AS 09.55.275 is repealed and reenacted to read:

Sec. 09.55.275. Replat approval. An agency of the state or municipality
acquiring property in fee that results in a boundary change located within a
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall
conform to this section and AS 44.42.085 by obtaining preliminary approval of a
replat showing clearly the location of the proposed public street or other acquisition of
property. The platting authority may establish applicable review procedures and
standards, consistent with AS 44.42.085 and regulations adopted under that section,
for a replat made for the purpose of a right-of-way acquisition or condemnation. Ifno
municipal standards and procedures are in effect, then the provision of AS 44.42.085
and the regulations adopted under that section shall apply. Final approval of replat

shall also be obtained. However, if a state agency clearly demonstrates an overriding

state interest, a waiver of the municipal approval requirements in this section may be

granted by the governor.
* Sec. 3. AS 44.42 is amended by adding a new section to read:
Sec. 44.42.085. Platting of right of way acquired through eminent domain
proceedings, (a) Except as provided in (c) of this section, the department shall
comply with AS 09.55.275 when exercising eminent domain powers in municipalities
that exercise the powers conferred by AS 29.35.180 or 29.35.260(c).
(b) The department shall adopt regulations providing for uniform procedures
and standards for replatting required by (a) of this section. The regulations
(1) must be consistent with AS 09.55.240 - 09.55.460, AS 34.60.010 -
34.60.150, and 42 U.S.C. 4601 - 4655 (Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970), as amended;
(2) must provide for a review by the platting authority of the

CSSB 382(TRA) -2-
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municipality in which the property subject to the eminent domainproceeding is

located; and
(3) may allow the municipal authority to elect to provide preliminary

and finai replat approval.
(c) The department is exempt from municipal platting requirements that are in

conflict with this section and the regulations adopted by thedepartment under (b)of

this section.
(d) Neither the adequacy of the municipal replat process or standards, if any,

nor the failure of a municipality to follow its own replat process and standards, shall

deprive the state of the authority to exercise its power of eminent domain.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to

read:

RETROACTIVITY. Sections 1and 2 of the Act are retroactive to July 1, 1999.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).
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SECTIONAL ANALYSIS—SB 382

Section 1of this bill sets forth a general explanation. The overall goals of the bill are (1) to confirm
the municipal role in review of property acquisitions by eminent domain for public infrastructure
projects, while maintaining flexibility in how the municipal review is conducted; (2) to standardize
the replat process through implementation of regulations defining how the replat approval process
is to be conducted, and (3) to confirm DOT&PF’s authority to condemn property in cases where it
has already applied for, and received, replat approval pursuant to existing municipal law from a
municipality, such as in State of Alaska v. Hartman (C Street Extension in Anchorage), and State

of Alaska v. Hinkel (Kenai River Bridge in Soldotna).

Section 2 of this bill repeals and reenacts AS 09.55.275. This section references AS 44.42.085,
which will require that DOT&PF adopt regulations setting replat procedures, and standards, under
AS 09.55.275. The other primary change is to delete the last sentence of present AS 09.55.275:

The platting authority shall treat applications for replat made by
state or local governmental agencies in the same manner as replat

petitions originated by private landowners.

The foregoing sentence has been used in two existing court cases to challenge DOT&PF’s authority
to condemn property. The challengers contend that existing municipal ordinances do not comply
with the foregoing sentence, and thus DOT&PF lacks authority to condemn property. The deletion
of the sentence above, together with other changes to this section, make clear that the legislature is
not trying to mandate a particular and specific municipal replat review process but, instead, to grant
some municipal discretion in how to conduct the review.

Section 3 of this bill requires DOT&PF to implement regulations standardizing the broad replat
approval process under AS 09.55.275. In addition, while DOT&PF remains subject to local review,
the adequacy of the process or standards chosen by the local government cannot be used as a basis
to deprive DOT&PF of condemnation authority.

Section 4 of this bill provides for a retroactive effective date to 1999, a time preceding existing
litigation in State of Alaska v. Hartman, 3AN-03-13875 CI and State o f Alaska v. Hinkel. 3AN-04-
4768 Cl. The retroactive effective date will enable DOT&PF to use the legislation as evidence of

statutory intent.

Sectional Analysis— SB382 Page 1o0f2



Section 5 of this bill provides for an immediate effective date.

General: The broad purpose of this bill is to harmonize two important public goals:

(1) That state and municipal transportation projects may reasonably proceed with right-of-way
acquisition that is done in accord with federal and state laws.

(2) Ensuring the responsible review and approval of right-of-way acquisition under the replatting
process administered by local government.

The goal is to preserve a balance between the need for public transportation projects, on the one
hand, with reasonable local review on the other.

Two lawsuits have been filed challenging DOT&PF’s authority to condemn needed right-of-way for
public projects (C Street Extension project/Kenai River Bridge project). The argument being made
to the courts is that the last sentence of AS 09.55.275 is evidence that the legislature intended to
define a specific local review process. The argument continues that any deviation from the alleged,
defined legislative procedure is therefore a violation of AS 09.55.275, and deprives DOT&PF of the
authority to condemn properly. DOT&PF believes there was never a legislative intent to define a

specific procedure.

Both the Municipality of Anchorage, and the Kenai Peninsula Borough, for example, have specific
replat review procedures in place for right-of-way acquisitions. Not surprisingly, those procedures
differ in some respects from other replat review proceedings, such as might be found for a typical
subdivision replat. The lawsuits argue that the court must deny DOT&PF the authority to condemn,
since the ordinances for right-of-way acquisition replat review differ from review procedures which
might apply to a typical subdivision. Notably, DOT&PF properly applied for, and received, replat
approval from both the Municipality of Anchorage, and the Kenai Peninsula Borough, yet may still
be found to have no authority to proceed with condemnation.

If the Anchorage or Kenai Superior Courts uphold this novel legal theory, DOT&PF will be held to
have no authority to proceed with condemnation. The potential for significant delay of many
important projects is great. Many of these projects were approved by the voters as bond projects,
and untimely project completion could cause the project costs to increase. In addition, litigation
concerning DOT&PF’s authority to condemn property obviously jeopardizes the scheduling of
current, and future, public construction projects. For example, the construction seasons might be
lost both for the C Street extension project in Anchorage, as well as for the Kenai River Bridge

project in Soldotna.

Sect onal Analysis— SB382 Page 2 of2



SECTIONAL ANALYSIS—SB 382

Section 1of this bill sets forth a general explanation. The overall goals of the bill are (1) to confirm
the municipal role in review of property acquisitions by eminent domain for public infrastructure
projects, while maintaining flexibility in how the municipal review is conducted; (2) to standardize
the replat process through implementation of regulations defining how the replat approval process
is to be conducted, and (3) to confirm DOT&PF’s authority to condemn property in cases where it
has already applied for, and received, replat approval pursuant to existing municipal law from a
municipality, such as in State of Alaska v. Hartman (C Street Extension in Anchorage), and State
of Alaska v. Hinkel (Kenai River Bridge in Soldotna).

Section 2 of this bill repeals and reenacts AS 09.55.275. This section references AS 44.42.0S5,
which will require that DOT&PF adopt regulations setting replat procedures, and standards, under
AS 09.55.275. The other primary change is to delete the last sentence of present AS 09.55.275:

The platting authority shall treat applicationsfor replat wade b)(
state or local governmental agencies in the same manner as repla
petitions originated byprivate landowners.

The foregoing sentence has been used in two existing court cases to challenge DOT&PF’s authority
to condemn properly. The challengers contend that existing municipal ordinances do not comply
with the foregoing sentence, and thus DOT&PF lacks authority to condemn property. The deletion
of the sentence above, together with other changes to this section, make clear that the legislature is
not trying to mandate a particular and specific municipal replat review process but, instead, to grant
some municipal discretion in how to conduct the review.

Section 3 of this bill requires DOT&PF to implement regulations standardizing the broad replat
approval process under AS 09.55.275. In addition, while DOT&PF remains subject to local review,
the adequacy of the process or standards chosen by the local government cannot be used as a basis

to deprive DOT&PF of condemnation authority.

Section 4 of this bill provides for a retroactive effective date to 1999, a time preceding existing
litigation in State of Alaska v. Hartman, 3AN-03-13S75 CI and State of Alaska v. Hinkel, 3AN-04-
4768 Cl. The retroactive effective date will enable DOT&PF to use the legislation as evidence of

statutory intent.

Sectional Analysis— SB382 Page 10f2



Section 5 of this bill provides for an immediate effective date.

General: The broad purpose of this bill is to harmonize two important public goals:

(1) That state and municipal transportation projects may reasonably proceed with right-of-way
acquisition that is done in accord with federal and state laws.
(2) Ensuring the responsible review and approval of right-of-way acquisition under the replatting

process administered by local government.

The goal is to preserve a balance between the need for public transportation projects, on the one
hand, with reasonable local review on the other.

Two lawsuits have been filed challenging DOT&PF’s authority to condemn needed right-of-way for
public projects (C Street Extension project/Kenai River Bridge project). The argument being made
to the courts is that the last sentence of AS 09.55.275 is evidence that the legislature intended to
define a specific local review process. The argument continues that any deviation from the alleged,
defined legislative procedure is therefore a violation of AS 09.55.275, and deprives DOT&PF of the
authority to condemn property. DOT&PF believes there was never a legislative intent to define a

specific procedure.

Both the Municipality of Anchorage, and the Kenai Peninsula Borough, for example, have specific
replat review procedures in place for right-of-way acquisitions. Not surprisingly, those procedures
differ in some respects from other replat review proceedings, such as might be found for a typical
subdivision replat, The lawsuits argue that the court must deny DOT&PF the authority to condemn,
since the ordinances for right-of-way acquisition replat review differ from review procedures which
might apply to a typical subdivision. Notably, DOT&PF properly applied for, and received, replat
approval from both the Municipality of Anchorage, and the Kenai Peninsula Borough, yet may still
be found to have no authority to proceed with condemnation.

If the Anchorage or Kenai Superior Courts uphold this novel legal theory, DOT&PF will be held to
have no authority to proceed with condemnation. The potential for significant delay of many
important projects is great. Many of these projects were approved by the voters as bond projects,
and untimely project com, tetion could cause the project costs to increase. In addition, litigation
concerning DOT&PF’s authority to condemn property obviously jeopardizes the scheduling of
current, and future, public construction projects. For example, the construction seasons might be
lost both for the C Street extension project in Anchorage, as well as for the Kenai River Bridge

project in Soldotna.

Sectional Analysis— SB382 Page 2 of2



KENAI PENINSULA BOROUGH

LEGAL DEPARTMENT
144 N. Binkley Street Tel. (907) 714-2120

Soldotna, Alaska 99669 Fax (907) 262-8686

April V' 2004

Sent via electronic mail

Peter Putzier

Assistant Attorney General
Office of the Attorney General
P.O. Box 110300

Juneau, AK 99811-0300

Dear Mr. Putzier:

Thank you very much for requesting comments from the Kenai Peninsula Borough
regarding CSSB 382 as proposed April 15, 2004. The Kenai Peninsula Borough
administration has reviewed the proposed changes and generally has no objection to them.
We wish to confirm that pursuant to the stated purpose and intent the Kenai Peninsula
Borough will retain the right to regulate remnant parcels including the ability to require that a
note be placed on the plat as provided in KPB 20.04.080(E) which states:

E. Remainder parcels. No remainder parcel resulting from the right-of-way plat shall be
allowed which does not conform to applicable city and borough codes unless:

1 A note is placed on the plat indicating that damages have been paid to the
owner of the remainder and that the nonconforming remainder cannot be
developed without first being replatted so as to conform to applicable city and
borough codes; or

2. The remainder meets the requirement for exception under KPB 20.20.190 C,

or KPB 20.24.010.

Also, the proposed wording of AS 09.55.275 authorizes municipalities to establish
authority to review procedures that are consistent with AS 44.42.085 and the regulations
adopted under that section. Please confirm that this would not prevent the borough from
adopting stricter rules than in AS 44.42.085 and the regulations, provided they are consistent

with those laws.

Additionally, we respectfully request that either the statutes or the regulations require
notice of the replat be provided by the state at least to the owners of properties subject to the



Peter Putzier

Re: CSSB 382 comments
April 16, 2004

Page 2 0f2

eminent domain proceedings. Ifthis bill is enacted we would appreciate the opportunity to
review and comment upon the regulations when they are drafted.

Please note that this letter does not represent the view of the borough assembly which
has not had the opportunity to review the latest amendments.

Thank you again for the opportunity to comment.
Yours Very Truly,
Is/

Colette G. Thompson
Borough Attorney

cc: Dale Bagley, Mayor
Max Best, Planning Director
Pete Sprague, Assembly President
Ron Long, Assembly Member
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April 16,2004

Faxed and Mailed

Senator John Cowdery

Chair, Senate Rules Committee
State Capitol

Juneau, AK 99801-1182

Re: CSSB 382 CRA

Dear Senator Cowdery,

I am writing in reference to CSSB 382 CRA regarding eminent domain and right of way
platting. This bill is currently in the rules committee. DOT has requested the bill in order to
address a problem created by a 2002 Alaska Supreme Court decision in Suzuki v. Municipality
o fAnchorage. That decision held that the current language in AS 9.55.275 precluded a modified
plat process for right of way plats involving condemnation, and requires substantially similar
procedures for such plats and any other subdivision plat.

On reason that this is a concern is that right of way plats are different than most
subdivision plats as they do not require extension ofroads and utilities to the lots in the
subdivision. Additionally, where most subdivision plats require the signature ofthe property
owner on the plat, right of way plats often affect property with numerous property owners who
own property affected by the project, some of whom are adverse to the project having been on
the opposite side of a condemnation proceeding. As a result, several jurisdictions, Ketchikan
included, have adopted right of way plat procedures which do not require such signatures.
Ketchikan worked with the DOT in developing the ordinance, but also retained some
requirements which are important to local planning objectives.

The Suzuki decision brings these procedures into question as they are different from the
rules for other subdivisions, an apparent violation of the last sentence of the current AS 9.55,275.
The Ketchikan Gateway Borough agrees that this is a problem which should be addressed.

The method proposed by CSSB 382 CRA, as currently drafted, causes concern due to the
broad preemption of local platting regulations embodied in the proposed AS 44.42.085 (c). This
section provides that the department (DOT) is exempt from municipal platting requirements that
are in conflict with either the proposed AS 44.42.085 or regulations which the DOT will adopt,
but which have not yet been prepared. In the most recent amendments language was added to
the purpose statement which confirms the right of municipalities to regulate remnant parcels.
This is merely palliative language as it is not substantive. The statutory language would preempt
municipal regulations where there is a conflict. It cannot be determined where such conflicts
will arise. Normally where there is a conflict the municipal provision will prevail if there is not

0:\UAWAI ettera\Cowdcry.b382. .doc



an expressed preemption and the issue is primarily a local concern. 1fthe only local requirement
identified by DOT which is causing problems is the requirement for signatures from all property
owners affected by the plat, then express preemption of such a requirement would be more direct
and more appropriate. A blanket preemption to be defined later in a subject area which is
primarily a local concern is undesirable.

The Ketchikan Gateway Borough wants to assist in addressing the problem identified by
DOT. We agree that right of way plats are fundamentally different from other subdivisions, and
may appropriately be addressed under different, more streamlined, procedures. To this end we
have consulted with the Attorney General’s office and endorse a modification prepared by that
office which alleviates our concerns. Specifically, the proposed change would amend the bill by
adding the following text to the end of the proposed AS 44.42.085 (c):

"Unless a regulation adopted by the department under this section expressly
preempts local platting provisions which conflict with such regulation, a
municipality may apply additional platting requirements beyond those identified
in (b)(1) above so long as such platting requirements are consistent with those
applied to other landowners."

Thank you for your attention to this issue.

Scott A. Brandt-Erichsen
Borough Attorney
Ketchikan Gateway Borough

Enclosure

cc: Sena or Burt Stedman
Repn sentative Bill Williams
Kevin Ritche, Alaska Municipal League
Petei Putzier, Assistant Attorney General
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Conceptual Amcndments~SB 382

Subject: Conceptual Amendments--SB 382
Date: Tue, 13 Apr 2004 17:00:08 -0800
From: "Peter Putzier" <Peter_Putzier@ law.state.ak.us>
To: <Richard_Schmitz@ Legis.state.ak.us>
CC: <Sam_Kito@ci.juneau.ak.us>

Richard:

DOT&PF lias opened a dialogue with various municipalities. Those discussions have resulted in a few
suggestions for changes to the existing legislation.

Section 1: Amend the PURPOSE AND INTENT to read: "(a) The puipose ofthis Act is to confirm the
municipal role in eminent domain proceedings, including the right of municipalities to regulate remnant

parcels, while at the same time ..."
Section 3: Add a new AS 44.42.085(b)(1), and renumber the following subsections:

"(b)(1) must be narrowly tailored to establish minimum baseline procedures or standards particular to
replat issues arising in eminent domain proceedings, and may not unnecessarily, or without good cause,
infringe on general municipal zoning powers or authority."

Section 3: Change subpart (c) as follows: "shall allow the municipal authority to elect to provide
preliminary and final replat approval.” [replaces "may" with "shall"]

The foregoing reflects the changes that have been discussed so far. The CBJ may be asking for additional
language ofsome sort which would require DOT&PF to get review and comment from relevant platting
authorities prior to adopting regulations. In the absence of specific language changes, DOT&PF is
amenable to committing on the record that it will include the impacted platting authorities in the regulation

drafting process.

1will contact you sometime before noon tomorrow with an update. Please feel free to give me a call, if
you would like any additional information or clarification.

Thank you.

Peter Putzier

Assistant Attorney General
Transportation Section

(907) 465-6712 (direct line)

(907) 465-6735 (fax)

Email: peter putzien'alaw.slate.ak.us

This is a privileged and confidential communication. Ifyou are not the intended recipient, you must: (1)
Notify the sender of the error; (2) Destroy this communication entirely, including deletion of all associated
attachment files from all individual and network storage devices; and (3) Refrain from copying or

disseminating this communication by any means.

Peter Putzier

lof2 4/13/2004 5:01 PM
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Alaska State Legislature

SESSION

Stale Capitol, Km 30 50 FrmtTgtFretleg
Juneau, Alaaka 99801-1182 Ketchikan, AK 99901-6442
907) 463-38/3 Phone Phone (907) 225-8083
907)-135-3922 Fax Fax (907) 225-0713

<871)463-3873Toll Free
Senator. Uert_StedinanOlcgis.state.ak.us

Senator Bert K. Stedman

MEMORANDUM

DATE: April 15, 2004

TO: Peter Putzier, Asst Attorney General, Transportation, Dept of Law
Jeff Ottesen, Director, Program Development, DOT

CC: Al/Senator John Cowdery
Senator Tom Wagoner
Co-Chairs, Senate Transportation Committee

FROM: Senator Bert K, Stedman

SUBJECT: Proposed Amendment to CSSB 382 (CRA)

Yesterday the Senate Community & Regional Affairs Committee heard SB 382, an act
dealing with eminent domain and replat of boundary changes. The committee heard
testimony from representatives of the Department of Law and the Department of
Transportation and passed out a new committee substitute - CSSB 382(CRA).

During yesterday’s testimony, DOT indicated that they had opened a dialogue with the
affected municipalities and solicited their suggestions regarding this legislation. However,
due to the speed with which this bill has progressed, they stated that they had yet to get
responses from a few of the larger municipalities. | was unaware at that time that the
Ketchikan Gateway Borough was one of those that had yet to comment.

This morning, | met with the Ketchikan Gateway Borough’s attorney. Ketchikan’s
concern is that even though it is DOT’s stated intent to get comments from the relevant
platting authorities prior to adopting department regulations governing eminent domain
replat procedures and standards; there is no specific requirement for them to do so in this
bill. Further, since Sec 44.42.085 (c) exempts DOT from municipal platting requirements
that may conflict with the State’s as yet unwritten regulations, SB 382 may have the
unintended consequence of trumping local procedures. I think they have a valid concern.

District A
Ketchikan ¢ Sitka « Petersburg » Wrangell
Pelican + Elfin Cove « Part Alexander « Saxman « Meyers Chuck ¢ Thorne Bay « Coffman Cove ¢« Hollis



MEMORANDUM

RE: Amendment to CSSB 382 (CRA)
April 15, 2004

Page 2 of 2

I realize this bill is in the Rules Committee and will be heading to the Senate Floor, but
I’m hoping there is some way we can address their concern as this legislation continues to
the House. | would like to suggest an amendment to CSSB 382(CRA) that | believe

would alleviate Ketchikan’s concern.
Amendment 1 CSSB 382 (CRA)
Amend section 44.42.085 (c) by deleting the bracketed text:

“The department is exempt from municipal platting requirements that are in
conflict with this sectionJAND THE REGULATIONS ADOPTED BY THE

DEPARTMENT UNDER (B) OF THIS SECTION.]”

Thank you for your attention to this request. Please let me know.if | can be of further

assistance.



M ove and ask unanimous consentthat we return to

second for the purpose of an amendment.

SB 382 - ROW -A mendment

© Section 3 of this bill speaks to new standards the
department would like to implement - and this is the

section with which municipalities are having concerns.

® The part of Section 3 thatis important for the projects

and the lawsuits is subsection (d).

e S0, this amendment deletes Section 3, except for
subsection (d) and makes housekeeping changes to the

rest of the legislation as a result of the deletion.

e Subsection (d) is inserted in Section 2 - which is

reflected on lines 14-16 of this amendment.
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4/20/04

AMENDMENT

OFFERED IN THE SENATE BY SENATOR WAGONER
TO: CSSB 382(CRA)

Page 1, lines Il -12:

Delete "Regulations adopted by the Department of Transportation and Public Facilities

shall be the primary and governing authority for these replat approval proceedings.”

Page 2, line 11:
Delete "and AS 44.42.085"

Page 2, line 14:
Delete ", consistent with AS 44.42.085 and regulationsadopted under that section,”

Page 2, lines 15 -17:

Delete "If no municipal standards and procedures are in effect, thenthe provision of
AS 44.42.085 and the regulations adopted under that section shall apply."

Insert "Neither the adequacy of the municipal replatprocess or standards, if any, nor
the failure of a municipality to follow its own replat process and standards shalldeprive the

state of the authority to exercise its power of eminent domain."

Page 2, line 21, through page 3, line 14:

Delete all material.

Renumber the following bill sections aci ordingly.
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CS FOR SENATE BILL NO. 382(CRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION
BY THE SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered: 4/15/04
Referred: Rules

Sponsors): SENATE TRANSPORTATION COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to replat approval; relating to the platting of right-of-way acquired

through eminent domain proceedings; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section
to read:

PURPOSE AND INTENT, (a) The purpose of this Act is to confirm the municipal
role in eminent domain proceedings, including the right of municipalities to regulate remnant
parcels, while at the same time clarifying that that role is not intended to require the same
substantive review or procedures for review of replats for the acquisition of property by the

state or a municipality as required in replats for private landowner subdivisions or zoning

reVieWs. 'md P.nhlic-Ear.ilirdns-HmJI

(b) It is the intent of the legislature to

(I) confirm the authority of an agency of the state or a municipality to conduct

SB0382C -1- CSSB 382(CRA)
New Text: Underlined [DELETED TEXT BRACKETED)
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condemnation proceedings so long as the agency of the state or municipality obtains
preliminary replat approval as provided for in this Act, notwithstanding challenges tc
particular municipal replat ordinances, review standards, procedures, or applications; and
(2) apply secs, 1 and 2 of this Act retrospectively to July 1, 1999, and to
existing litigation such as State of Alaska v. Hartman, 3AN-03-13875 CIl and State of Alaska
v. Hinkel, 3AN-04-476S CL
*Sec. 2. AS 09.55.275 is repealed and reenacted to read:
Sec. 09.55.275. Replat approval. An agency of the state or municipality
acquiring property in fee that results in a boundary change located within a
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall
conform to this section airci AS+44.42885 by obtaining preliminary approval of a
replat showing clearly the location of the proposed public street or other acquisition of

property. The platting authority may establish applicable review procedures and

fora replat made for the purpose of a right-of-way acquisition or condemnation. 4-f-ntn-
intiitie+paF-starrdards-and-j?reeetltrres-are-iii-effcctrtiten-the-prev-isien-of-AS-44,4-10-85—
~And-4>e’regnlTr[TOrrs”deptccl*Hder4h*/seelt&n-*halJ-apply. Final approval of replat
shall also be obtained. However, if a state agency clearly demonstrates an overriding
state interest, a waiver of the municipal approval requirements in this section may be

granted by the governor.

**'Sec. 3. AS 44.42 is amended by adding a new section to read: -
i Sec. 44.42.085. Platting of right-of-way acquired through emiiietTfdoniain
\ proeeMjngs. (a) Except as provided in (c) of this sectipwr'ffie department shall

\ comply witnAS”9.55.275 when exercising eminenpJOmain powers in municipalities
\ that exercise the povver§wQnferred by AS 29357180 or 29.35.260(c).
) (b) The department shatJ>a™opt regulations providing for uniform procedures
[ and standards for replaJJ4rrtfrequired by (” o f this section. The regulations
A must be written narrowtyxto establish minimum baseline
/ proc,edifres or standards particular to replat issues arising in eminent domain
/""proceedings and may not unnecessarily or without good cause mltmggon general

V  municipal zoning powers or authority;

CSSB 382(CRA) -2- SB0382C
New Text Underlined [DELETED TEXT BRACKETED]
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(2) must be consistent with AS 09.55.240 - 09.55.46P<A.S 34.60.010 -
TA60J50, and 42 U.S.C. 4601 - 4655 (Uniform Relocatiort*Assistance and Real
Propefiy-Acquisition Policies Act of 1970), as amended,

(3)'jiiust provide for a reyiew by the platting authority of the
municipality in which tlie*prpperty”ubject to the eminent domain proceeding is
located; and

(4) slial™afTow the municipal authcudtyto elect to provide preliminary
and final replat*appfoval.

le department is exempt from municipal platting requirementsjhat are in
conftidf with this section and the regulations adopted by the department under (b)'of
/mis section.
(d) Neither the adequacy of the municipal replat process or standards, if any,
nor the failure of a municipality to follow its own replat process and standards shall
deprive the state of the authority to exercise its power of eminent domain.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to

read:
RETROACTIVITY. Sections 1and 2 of the Act are retroactive to July 1,1999.
* Sec. 5. This Act takes effect immediately under AS 01.10.070(c). A A
o 2 IW &
/W . . r /
SB0382C -3- CSSB 382(CRA)

New Text Underlined [DELETED TEXT BRACKETED]
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713 Special Actions and P roceedings

statement of facts from which the court con see that
the property is intended to be used for that purpose.
Miocene Ditch Co. v. Lyng, 138 P. 644 (9th Cir. 1905).

Authority and necessity must be found by
court before condemnation. — This section has
been construed as requiring the court to find the use is
authorized by law and the taking is necessary “before
condemnation.” Bridges v. Alaska lious, Auth., 349
P.2d 149 (Alaska 1960).

Necessity of findings. — It is upon findings made
in accordance with this section that there is estab-
lished a basis for further proceedings. The findings
constitute the decision of the court upon the vital
question of whetner or not the property sought to be
taken can be condemned at all. Van Dyke v. Midnight
Sun Mining & Ditch Co., 177 F. 85 (9th Cir. 1910).

Questions to be considered by court. — Ordi-
narily the only questions to be considered by the
courts in condemnation proceedings are: First,
whether the petitioner has the power to exercise the
right of eminent domain; second, whether the prop-
erty itself is of a nature subject to condemnation;
third, whether the property is being taken for a public
or a private use; and fourth, whether the power is
being used for taking an excessive amount ofproperty.
Town of Seward v. Margules, 9 Alaska 354 (1938).

Absolute necessity not required. — Although
the condemnor may have the burden of making a
prima facie showing of necessity, the language of this
section ought to be construed to require no more than
that the particular taking be shown to be "reasonably
requisite and proper for the accomplishment of the
purpose for which it is sought,”" City of Fairbanks v.
Metro Co., 540 P.2d 1056 (Alaska 1975)

Particular questions left to discretion of con-
demning authority. — In general condemnation
proceedings under this article, once the condemnor
has presented sufficient evidence to support a finding
that a particular talcing is "reasonably requisite” for
the effectuation of the authorized public purpose for
which it is sought, particular questions as to the
route, location or amount of property to be taken are
to be left to the sound discretion of the condemning

Collateral references. — Sufficiency of condem-
nor's negotiations required as preliminary to taking in
eminent domain, 21 ALR4th 765.

§ 09.55.275

authority absent a showing by clear and convincing
evidence that such determinations are the product of
fraud, caprice or arbitrariness. City of Fairbanks v,
Metro Co., 540 P.2d 1056 (Alaska 1975).

Burden of proof. — One seeking to show that a
particular taking is excessive or arbitrary has a heavy
burden ofproofin the attempt to persuade the court to
substitute its judgment for that of the condemnor.
City of Fairbanks v. Metro Co., 540 P.£d 1056 (Alaska
1975).

Relative private injury'. — That certain property
owners suffer relatively greater injury than others, or
are less directly benefited by the project, does not
establish that the taking oftheir property is unneces-
sarily injurious or unwarranted. City of Fairbanks v.
Metro Co., 540 P.2d 1056 (Alaska 1975).

While it is true that the inability of a particular
condemnee to obtain immediate beneficial use fiom
the project may be considered as a factor in weighing
the projects impact in terms of the degree of private
injury involved in a proposed route or location, the
interest in minimizing private injury is not absolute
and must always be weighed in relation to the goals
and efficacy of the project in its entirety at the time
such determinations are made. City of Fairbanks v.
Metro Co., 540 P.2d 1056 (Alaska 1975).

City clearly met its initial burden of demon-
strating that its taking certain parcels of land for
purposes of the construction of a sewer line was
reasonably necessary under the circumstances. City
of Fairbanks v. Metro Co., 540 P,2d 105R (Alaska
1975).

Complaint held sufficient. — Where a complaint
used the words "imperatively required” for a public
use and alleged fact9 supporting the same, this was
sufficient to show necessity under this section. Town
of Seward v. Margule3, 9 Alaska 354 (1938).

Appeal from interlocutory order finding use
authorized and taking necessary. —See Van Dyke
v. Midnight Sun Mining & Ditch Co., 177 F. 85 (9th
Cir. 1910); Northern Mining & leading Co. v. Alaska
Gold Recovery Co., 20 F.2d 5 (9th Cir. 1927).

Sec. 09.55.275. Replat approval. An agency of the state or municipality may not
acquire property located within a municipality exercising the powers conferred by AS
25.35.180 or 29.35.260(c) that results in a boundary change unless the agency or
municipality first obtains from the municipal platting authority preliminary approval of
a replat showing clearly the location of the proposed public streets, easements, rights-
of-way, and other taking of private property. Final approval of replat shall be similarly
obtained. However, if a state agency clearly demonstrates an overriding state interest, a
waiver to the approval requirements of this section may be granted by the governor. The
platting authority shall treat applications for replat made by state or local governmental
agencies in the same manner as replat petitions originated by private landowners. (§ 2

ch 96 SLA 1975; .am § 23 ch 74 SLA 1985)

Revisor's notes. —In 1994, in the first sentence of

this section, “An agency of the state or municipality
may not”was substituted for "Nc agency of the state

or municipality may” to conform the section to the
current style of the Alaska statutes.



Sponsor Statement
Prepared by Alaska Department of Transportation and Public Facilities
April 1, 2004
In Support of SB 382

In late March, Commissioner Barton wrote to both Senate and House Transportation,
requesting legislation be prepared to address an urgent problem regarding the method
used to perform property line changes associated with right-of-way for new
transportation projects. His concern was based on a recent lawsuit filed on the C Street
extension project in Anchorage. Based on discussion between the Department of Law
and right-of-way staff within the department, there was a concern the argument used in
the lawsuit could be extended to several other projects across the state. Indeed, that same
week, a second lawsuit was filed on the Kenai River bridge project at Soldotna, based on
the same legal argument.

The novel legal theory being advanced in the C-Street and Kenai River cases is based on
a state law that dates back to 1975. What’s new is the interpretation that tjhe state cannot
fulfill the typical replat provisions required by local governments (mandated by AS
09.55.275) while also fulfilling the legal processes associated with property acquisition
under eminent domain powers.

While the state will vigorously defend against these lawsuits, we are quite fearful of the
consequence of an adverse decision as well as the time delay associated with such
litigation. Several major projects across the state are at risk. Most critical is the Soldotna
project that is slated for construction this summer ana several others slated for
construction in 2005. Ifeither case is decided in favor of the landowner, the state’s
ability to use eminent domain powers will be virtually extinguished.

Our principal concern with the current language in AS 09.55.275 is that it requires:
"The platting authority shall treat applications for replat
made by state or local governmental agencies in the some
manner as replat petitions originated by private
landowners.

Inherently, a replat associated with property acquired under eminent domain proceedings,
is different than a replat a property owner pursues voluntarily. Accordingly, boroughs
with platting authority have created different procedures for such replats involving right-
of-way. The argument being advanced in court is that having two separate procedures
violates the 1975 legislative intent. The state strongly disagrees with this position, but it
is possible that an Alaska Superior Courtjudge could find that the separate procedures
are not treated in the “same manner,” and could therefore also find that the state has no

authority to acquire needed property.

To prevent further project delay, the legislation before you is offered. It ensures that a
state or municipal entity can still reasonably proceed with property acquisition under
eminent domain while retaining the local government’s locally structured replat
procedure.
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CS FOR SENATE BILL NO. 382( )

IN THE LEGISLATURE OF THE STATE OF ALASKA.
TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): SENATE TRANSPORTATION COMMITTEE

ABJLL
FOR AN ACT ENTITLED
"An Act relating to replat approval; relating to the platting of right-of-way acquired

through eminent domain proceedings; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section
to read:

PURPOSE AND INTENT, (a) The purpose of this Act is to confirm the municipal
role in eminent domain proceedings, including the right of municipalities to regulate remnant
parcels, while at the same time clarifying that that role is not intended to require the same
substantive review or procedures for review of replats for the acquisition of property by the
state or a municipality as required in replats for private landowner subdivisions or zoning
reviews. Regulations adopted by the Department of Transportation and Public Facilities shall
be the primary and governing authority for these replat approval proceedings.

(b) Itis the intent ofthe legislature to
(1) confirm the authority of an agency of the state or a municipality to conduct
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condemnation proceedings so long as the agency of the state or municipality obtains
preliminary replat approval as provided for in this Act, notwithstanding challenges to
particular municipal replat ordinances, review standards, procedures, or applications; and
(2) apply secs. 1 and 2 of this Act retrospectively to July 1, 1999, and to
existing litigation such as State of Alaska v. Hartman, 3AN-03-13875 CI and State of Alaska
v. Hinkel, 3AN-04-4768 CL

*Sec. 2. AS 09.55.275 is repealed and reenacted to read:
Sec. 09.55.275. Replat approval. An agency of the state or municipality

acquiring property in fee that results in a boundary change located within a
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall
conform co this section and AS 44.42.085 by obtaining preliminary approval of a
replat showing clearly the location of the proposed public street or other acquisition of
property. The platting authority may establish applicable review procedures and
standards, consistent with AS 44.42.085 and regulations adopted under that section,
for a replat made for the purpose of a right-of-way acquisition or condemnation. If no
municipal standards and procedures are in effect, then the provision of AS 44.42.085
and the regulations adopted under that section shall apply. Final approval of replat
shall also be obtained. However, if a state agency clearly demonstrates an overriding
state interest, a waiver of the municipal approval requirements in this section may be
granted by the governor.

* Sec. 3. AS 44.42 is amended by adding a new section to read:
Sec. 44.42.085. Platting of right-of-way acquired through eminent domain

proceedings, (a) Except as provided in (c) of this section, the department shall
comply with AS 09.55.275 when exercising eminent domain powers in municipalities
that exercise the powers conferred by AS 29.35.180 or 29.35.260(c).

(b) The department shall adopt regulations providing for uniform procedures

and standards for replatting required by (a) of this section. The regulations

(1) must be written narrowly to establish minimum baseline

procedures or standards particular to replat issues arising in eminent domain

proceedings and may not unnecessarily or without good cause infringe on general

municipal zoning powers or authority;
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