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KWQWma.»WVHL8 12 ggixmM M BgOgTATIQW  MITiiTIVE
d»Poh? FSsn Vnetafee Reeds, Mafcitsrtanes, TraBe, Recreational Ai«e m

ANCHORAQE-Gov,. Tony Krwwte* fodsy announced a #2 faHIIon, four-pW plan to 
rsvemp tha way Alaska bu&de and maintains Us transportation system b f  Involving 
tftft pufoMo and nwWn# now aid existing roeda more ucrarr friendly with tife eddftkm 
of trolls, turnout* and pubEo feafttfee.

The governor7* plan o«Xi for spending about 9220 million a year over tfk next 10 
year* to faring AksKa'a major highway* up to flrstalaaa standard®, to b« gin a now 
partnership with communities to recogntea thalr transportation needs an I to bufid 
roeda that are key to eeonomlo development The governor also launch* J a now 
Initiative - Trolls and Recreational Access for Alaska (TRAAK) - designed to build 
the finest trstf uyet^pi in the world, improve mors stional aeees* and maintain 
Alaska's rote as e world eteaa tourist destination.

'Transportation la key to Alaska's sconopdc health, It's one of the most 
fundaments! responslbllltiw govemmsnt haa to Its ottiKtns end it's whet 
Alaskans to get out and epfoy tide wonderful country we love," Knowtssi sano in i 
cpoeoh to the Downtown Rotary dub whore hs announced the paokags. *A well 
maintained transportation system Is the ticket to opening up. Alaska - for eoonoml 
opportunities’Bk« mineral devslopmsnt and tourism, for recreational oppcrmnltiw 
like flehlng and snowmaohlnfng, ahd for access to the places Alaskans need to go 
every day/

oflowa 
said in e 
•A well 
economic

The governor's transportation Wtietivs Includes those four points:

0 Bring Alaska's federal statewide rood syofom up to flnrt'ol&as stem ards.
Knowles pledged to direct about 9120 mHHofi a year over the next decode to 
Improve the 1,610 mftea In Alaska whloh era part of the National H ghway 
System. The work Is ssoential now bsoause Congress la changing the way 
It funds state highway projects, wttfah could reduce Alaska's sharoj.

•  A new process to drive Alaska's ft&niportatten pclfay whloh roHes bn
widespread pubHe partiolpstion and a partnership with luoal gcvsm nsrrts to 
build and maintain aosentlsl looal roads which feed Into the nations syotam.

•more«

T T T
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KnowtM pledged to Invest more in rural tranoportitien that provk a economic 
opportunMaa end health and safety naoda Tor local communftJea v M e • 
ruoogr&ring local conditions. For wkyipIs, ha said a road aufft to
national standards between Nondalton oral Hamna in southwest Uaska 
would m ttt «16 mfiSon. But tha Knowles odmlntetratlon propose# ta out that 
ooBt In half by adapting to bed eon&lone. Tha reed would acve remey In 
oduoaticm eocta and open eoonomk) ©ppartunWoa In connection v foh nearby 
bake Clerk Nstienel Pertt end FVscscva. .

.Now construction of reeds theft bed directly to economic develop nant, to 
which the governor (a dedicating about 900 mnltan a year. The gc vomer ash! 
auch reads must be proven to bod to new Jabe. For aontplo, ha i iild a 20* 
mile road between King Cova and Cold Bay would allow talmon o Might fin 
tha King Cove area to be delivered quickly to Cold Say's 10,000-1 sot je t 
runway, putting tha fraah product on tha {ntsmodrmal market. He also oak! 
the $44 mSRon Whtttto read, which ha endorsed, wouM toad to npw tourism 
industries fat that Prince WWIem Bound community,

The TRAAK Initiative designed to make AHaka'a rotda more «o 
Alaskans and viators ante. The governor pledged to dedicate IIB  
920 mlition annually hi todere* fUnda to DUMbg separated tra il* aii 
Alaska's megov highway system, wayohlas, tnfemiaiian dteplaye 
for recreations! opportunMea.

irS* s3j'la to 
mlSon to 
i mg 

Accessaid

Knswfae acid hie first priority is rebuilding the 140*mUo SIsnnr Highway b stwaoti 
Palmer end GJanaden to include a bioycta/aWlng trail end puBoute to anab a use re to 
pfonio, view the apootaoular scenery and enjoy Alaska's outdoora with tije lr 
famines.

"Imagine an upgraded Glenn Highway whh scenic pullouts, a separated 
accae* for anowmaahinina and ereas-covntry skHng, tr$U heads with Info 
dlaplaya and the always vital bathrooms for that carload of kfcfo,* Knowh 
“Right now, tha Metanuaka GUaebr Is too often ■ white streak acres# tha 
ehlold because there's no good place to parit and gat out and taka In the

The TRAAK initiative else !a designed ta Improve scout to South Don a II, 
complete a bicycle trail batwaon Anchorage end Glrdwood and for other 
roads, euoh ee tha Wclwdaon Hlghwny to Fairbsnka and the 8«wa7d Hlg 
between Seward end Anchorage.

The governor aleo ohtded legislators for flit-funding road maintenance thlfi year, 
which affectively reduces Alaska's ability to maintain Its roads and other 
transportation finks. Ha callod for a now commitment on both the state ahd federal 
level to raoognbdng tha Imporranoa of a sound transportation system for Alaska's 
economic health.

-30-

m -

tike trail, 
'motion 
a said, 
wind- 
vlew."

to
wen la 
lway
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IN  T H E  S U P E R IO R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

T H IR D  JU D IC IA L  D IS T R IC T  A T  A N C H O R A G E

A L A S K A  S T A T E  C O U N C IL  O F  )
T R O U T  U N L IM IT E D , R O B E R T  B . )
G IL L A M , )

A F F ID A V IT  O F  J E F F  O T T E S E N

S T A T E  O F  A L A S K A  )
) ss.

T H IR D  J U D IC IA L  D IS T R IC T  )

J e f f  O tte sen , b e in g  f irs t  d u ly  sw o rn , d ep o ses  a n d  say s :

1. A n  u p d a te  to  th e  S o u th w est A la s k a  T ra n sp o r ta tio n  P la n  is b e in g  

u n d e r ta k e n  a t  th e  p re s e n t  tim e . T h e  firm  o f  P a rso n s  B r in c k e rh o ff  h as  begun  w o rk  on 

th e  p ro je c t. T h e  p ro je c t  m an ag e r fo r  the  firm  is M a rk  S ch e ib c , th e  sa m e  p ro jec t 

m a n a g e r  th a t  p re p a re d  th e  o rig in a l S o u th w est A la sk a  T ra n sp o rta tio n  P la n  co m p le ted  in 

2 0 0 3 .

//

H
n

P la in tiffs ,

S T A T E  O F  A L A S K A , A L A S K A  
D E P A R T M E N T  O F  T R A N S P O R T A T IO N  
A N D  P U B L IC  F A C IL IT IE S ,

D efen d an ts .
C a s e  N o . 3 A N -0 2 -0 9 3 63 C l

AFFIDAVIT OF JEFF OTTESEN 
Trout Urilimited/Gillam v. S ta te , DOT&PF

Pajje 1 of2 
Case No. 3AN-02-O93G3 Cl
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2. T h e  s c h e d u le  fo r  th is  p la n  u p d a te  p ro v id e s  fo r  th e  p lan  to  be  

c o m p le te  b y  m id -Ju ly , 2 0 0 4 . F o llo w in g  ad o p tio n  o f  th e  p la n  by th e  C o m m iss io n e r o f  

D O T & P F , th e  p la n  w o u ld  b e  c o n s id e red  a  v a lid  m o d if ic a tio n  o f  th e  S ta tew ide 

T ra n s p o r ta t io n  P la n  fo r  th e  s ta te .

SUBSCRIBED AND SWORN TO

AFFIDAVIT OF JEFF OTTESEN I Page 2 of 2
Trout Unlltnllcct/GHlam v. State, DOT&.PF Case No. 3AN-02-09363 Cl
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Juneau, Alaska 99801-1182

S E S S IO N  A D D R E S S :
Alaska State C ap ito l

(907) 465-4925 
Fax: (907) 465-3517

S e n a t o r  Q a r y  S t e v e n s
Alaska State Legislature

INTERIM  ADDRESS: 
112 Mill Bay Road 

Kodiak, Alaska 99615 
(907) 486-4925 

Fax: (907) 486-5264
Toll Free: 1-800-821-4925

S p o n s o r  S ta te m e n t  S B  371

SB 371 : "A n A c t re la tin g  to  the  p o w ers  an d  d u tie s  o f  the  D e p artm en t o f  T ran sp o rta tio n  
and  P u b lic  F ac ilitie s ; re la tin g  to  a lo n g -ran g e  p ro g ram  fo r h ig h w a y  co n s tru c tio n  and 
m a in ten an ce ; re p ea lin g  a req u irem en t tha t p u b lic  fac ilitie s  c o m p ly  w ith  en e rg y  s tan d ard s  
ad o p ted  by  the  D e p a rtm e n t o f  T ran sp o rta tio n  an d  P u b lic  F ac ilitie s"

SB 3 7 1 , co m p an io n  leg is la tio n  to  HB 327, is being  b ro u g h t fo rw ard  at the su g g estio n  o f 
the D O T  an d  the A tto rn ey  G e n era l 's  o ffic e  to  c lean  up an o b so le te  s ta tu te .

In the la te  7 0 ’s th e  G o v e rn o r w ro te  E x ecu tiv e  O rd e r  N o. 39  § 2 (1 9 7 7 ) c rea tin g  the 
“A la sk a  T ra n sp o rta tio n  C o u n c il” . T h e  e x e cu tiv e  o rd e r  d irec ts  the  D ep a rtm en t o f  
T ran sp o rta tio n  an d  P u b lic  F ac ilitie s  C o m m iss io n e r to  c o n su lt w ith  th is  co u n c il on all 
annual tran sp o rta tio n  p ro jec ts . P ro jec ts  w ere  not su p p o sed  to  m o v e  fo rw ard  w ith o u t the 
re co m m en d a tio n  o f  the co u n c il b e in g  co n sid ered . R eg re tta b ly , th a t g o v e rn o r and 
su b seq u en t g o v e rn o rs  d id  no t p o p u la te  the  co u n c il an d  it n ev e r a c tu a lly  cam e  in to  
ex is ten ce . B eca u se  the  S ta te  m ay  have  u n w ittin g ly  o v e r lo o k e d  the  req u irem en t to 
“co n s id e r  the re co m m en d a tio n  o f  the C o u n c il” an d  do  a co s t “ b en e fit s tu d y ” fo r each  
p ro jec t in the  s ta te , it h as  fo u n d  itse lf  in litig a tio n , d e lay in g  c o n s tru c tio n  o f  a b rid g e  in 
rural A lask a .

T he p ro b lem  is s tra ig h tfo rw ard . T h e  sta te  is not co m p ly in g  w ith  th is  o ld  s ta tu te , thereby  
se ttin g  a basis  fo r  litig a tio n . T o  p re se rv e  o u r  cu rre n t and  fu tu re  p ro jec ts , SB  371 will 
am en d  th is s ta tu te  an d  tak e  the  fu rth e r s tep  o f  m ak in g  it re tro ac tiv e .

T h e  o th e r  c h a n g es  to  the  s ta tu te  the bill p ro p o ses  am o u n t to  h o u se  c lean in g . T h e  ch an g es  
re flec t “ P o w ers  a n d  D u tie s” th a t have been  h an d ed  to  o th e r  ag e n c ies  a lo n g  w ith  p rac tices  
that c o s t m o re  th an  the re su ltin g  sav in g s. A lso  so m e  ch a n g e s  in c lu d e  a llo w in g  the 
C o m m iss io n e r  o f  D e p a rtm en t o f  T ra n sp o rta tio n  an d  P u b lic  F ac ilitie s  to  s tu d y  “a lte rn a tiv e  
fu e ls” fo r use  in s ta te  v eh ic le s  ra th e r than ju s t  na tu ra l gas. A n d  fin a lly , the b ill ch an g es 
“a n n u a l” re q u ire m e n ts  to  “ p e rio d ic” w hich  w ill a llo w  the c o m m iss io n e r  d isc re tio n  in 
ch o o s in g  tim es  th a t are  sen s ib le . T h is  w ill sav e  the m o n ey  sp en t on s tu d ie s  an d  let it be 
sp en t on  ro ad  p ro jec ts .

I u rg e  y o u r su p p o rt o f  th is  im p o rtan t m easu re .

Semite D is tric t R
Senaror_Gary_StevenS@legis.state.ak.us

mailto:Senaror_Gary_StevenS@legis.state.ak.us
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SESSION ADDRESS:
Alaska State Capitol 

Juneau, Alaska 99801-1182 
(907) 465-4925 

Fax: (907) 465-3517 
Toll Free: 1-800-821-4925

S e n a t o r  Q a r y  S t e v e n s
Alaska State Legislature

INTERIM  ADDRESS: 
112 Mill Bay Road 

Kodiak, Alaska 99615 
(907) 486-4925 

Fax: (907) 486-5264

Memorandum

D ate: M arch  29, 2 0 0 4  

To:

Fr:

Rc:

S en a to r Jo h n  C o w d ery
C h air, S en a te  T ra n sp o rta tio n  C o m m ittee

S en a to r G a ry  S tev en s

SB  371

I re sp ec tfu lly  re q u es t a T ran sp o rta tio n  C o m m ittee  h ea rin g  on SB  3 7 1 , “ A n A ct re la tin g  to 
the p o w ers  an d  d u tie s  o f  the D ep artm en t o f  T ra n sp o rta tio n  and  P u b lic  F ac ilitie s ; re la tin g  
to a lo n g -ran g e  p ro g ram  fo r h ig h w ay  co n stru c tio n  and  m a in ten an ce ; rep ea lin g  a 
req u irem en t that p u b lic  fac ilities  co m p ly  w ith  en e rg y  s tan d a rd s  a d o p ted  by the 
D e p artm en t o f  T ra n sp o rta tio n  and  P ub lic  F ac ilitie s ; an d  p ro v id in g  fo r an  e ffec tiv e  d a te"  
at y o u r e a rlie s t co n v en ien ce .

T h an k  you.

B est reg a rd s ,

Senate D is tric t R
Senator_Gary_Stcvcns@legis.stnte.ak.us

mailto:Senator_Gary_Stcvcns@legis.stnte.ak.us


Discussion o n  W h y  a M a n d a t o r y  ‘Costs a n d  Benefits’ 

Analysis is N o t  Appropriate 

Alaska Department of Transportation and Public Facilities 

February 18, 2 0 0 4

A S 4 4 .4 2 .0 5 0  (a) re q u ire s  th e  d ep a rtm en t to: “ ...c o n s id e r  m ean s  an d  co sts  o f  im p ro v in g  
ex is tin g  m o d es an d  fac ilitie s , s ta te  an d  fed era l su b sid ie s , an d  the  co sts  an d  b en e fits  o f  
new  tran sp o rta tio n  m o d es and  fa c ilitie s .1 ’

O n  th e  su rface , th is  req u irem en t seem s b o th  re a so n ab le  an d  in n o cu o u s . H o w e v e r, th ere  
are  m a n y  tim es th e  d ep a rtm en t d o es n o t sp en d  the tim e  o r m o n ey  to  co n d u c t su ch  fo rm al 
co s ts  an d  b en e fits  an a ly ses . T h e  m o st c o m m o n  ex am p le s  a re  in  ru ra l areas w h ere  lo n g  
d is tan ce s  and  a sm all p o p u la tio n  b ase  w o u ld  m ak e  su ch  e ffo rts  n o n sen s ica l— b as ic  
tra n sp o rta tio n  e lem en ts  a re  ro u tin e ly  n ee d ed  reg a rd le ss  o f  th e ir  costs .

A  re c e n t co u rt d ec is io n  on  a re q u es t fo r  a p re lim in a ry  in ju n c tio n  fo u n d  the d ep a rtm en t at 
fau lt fo r  n o t u sin g  a b en e fit-co s t an a ly sis  on  a  p ro jec t lin k in g  tw o  ru ra l v illag es . I t is 
typ ical o f  m an y  o th e r  ru ra l p ro jec ts  w e  h a v e  u n d ertak en , in  th a t it p ro v id es  a b a s ic  
tran sp o rta tio n  sy stem , b u t w o u ld  n o t b en e fit fro m  a  d e ta iled  b en e fit-co s t an a ly sis .

R u ra l A la sk a  ab o u n d s in  tran sp o rta tio n  needs th a t a re  p ro v id ed  as a  b as ic  p u b lic  serv ice . 
V irtu a lly  n o n e  o f  th ese  w o u ld  rise  to  a p o s itiv e  b en e fit-co s t ra tio  b ec au se  th e  sm all 
p o p u la tio n  base. E x am p le s  in c lu d e:

F e rr ie s  and  fe rry  te rm in a ls
A irp o rts  th a t m ee t m in im u m  s tan d ard s  fo r  len g th , w id th , ad eq u a te  ap p ro ach es , 
lig h tin g  and  ap ro n s/tax iw ay s.
V illag e  ro ad s to  b asic  c o m m u n ity  se rv ices  (e .g ., sew ag e  lag o o n s, w a te r so u rces , 
a irp o rts , san ita ry  lan d fills , b a rg e  lan d in g  sites).

E v en  in  the  m ore  p o p u la ted  reg io n s o f  A la sk a  m an y  ca teg o ries  o f  tran sp o rta tio n  p ro jec ts  
w o u ld  n o t b e  ex p ec ted  to  p re sen t a p o s itiv e  b en e fit-co s t ra tio . E x am p le s  o f  su ch  p ro jec ts  
include:

R a il-h ig h w ay  g rad e  sep a ra tio n  p ro jec ts  
P av in g  o f  re s id en tia l roads 
L an d sc ap in g  an d  b eau tif ic a tio n  
T ra ils  and  am en ities
P o llu tio n  an d  en v iro n m en ta l m itig a tio n  fea tu res  n ee d ed  to m ee t legal an d  p e rm it 
req u irem en ts
T ra n s it  in v estm en ts  (buses, bus s tops)

F in a lly , th e  d ep a rtm en t o ften  u n d ertak es  p ro jec ts  b ecau se  a m e m b e r o f  the C o n g ressio n al 
d e leg a tio n  ea rm ark e d  them . S u ch  p ro jec ts  do  n o t re ce iv e  the n o rm al p r io r  p lan n in g  o r



d e ta iled  ev a lu a tio n . T h e  s ta te  h as  very  little  ch o ice  bu t to  a c c e p t th e  p ro jec t fu n d s  fo r  the  
s ta ted  p u rp o se , o r  to  n o t u se  th e  fund ing .

B en e fit an d  co s t (B -C ) an a ly sis  is  a  too l th a t is  m o s t o fte n  u sed  to  ev a lu a te  am o n g  and  
b e tw een  d iffe ren t a lte rn a tiv es . In such  ca ses , th e  to o l h e lp s  to  co m p are  an d  co n tra s t 
d iffe ren t ch o ices  in  so lv in g  a  tran sp o rta tio n  req u irem en t. F o r  ex am p le , in  th e  
d ev e lo p m en t o f  th e  S o u th e as t A lask a  T ra n sp o rta tio n  P la n , a  n u m b e r o f  d iffe ren t B -C  
an a ly ses  w e re  p re p a re d  to  b e tte r  u n d ers tan d  v as tly  d iffe re n t ty p es  o f  sy s te m  o p tio n s.
E v en  in  ru ra l A lask a , the to o l is u sed  to  h e lp  id en tify  th e  m o s t “co s t-e ffe c tiv e ” so lu tio n , 
even  i f  th e  co s ts  s till  o u tw eig h  th e  b en efits .

B -C  an a ly sis  is a g o o d  tech n iq u e  and  is ro u tin e ly  u sed  in  so m e  c ircu m stan ces . H o w e v er, 
u n d e r the  cu rren t co n s tru c tio n  o f  the  s ta tu te , an d  the  c o u r t’s re c e n t in te rp re ta tio n , ev e ry  
p ro jec t u n d e rtak en  m u st re ce iv e  th is ty p e  o f  an a ly ses . F o r  th e  reaso n s  s ta ted  it is  n o t 
ap p ro p ria te  n o r  a p ru d e n t u se  o f  p ro jec t fu n d s to  ro u tin e ly  req u ire  th ese  B -C  an a ly ses .
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T h e  l a w  o f f i c e  of

G e o f f r e y  y . P a r k e r E-mail: eparkcr@cci.ncl
Phuuc: (^07) 222-6B59 
Fnx: (907) XS8-7304

7301 Street, Suite 226 
Anchorage, Alaska 99501

" f o e /
A pril 5, 2004 

M r. Todd L arkin
Staff, R epresentative Jam es H olm  V ia Fax: .907-465-2937
State C apitol, R oom  416 
Ju n ca u ,A K  99801-1182

Rc: HB 327; B ob G illam  as nam ed plaintiff; you r testim ony

D ear M r. Larkin:

Section  i o f  H B 327 and SB 371 docs n o t cite the  court case correctly. I understand from  
you  tha t the bills w ere drafted by law yers for the L egislature w ith  assistance from  the 
D epartm ent o f  Law . B ecause law yers know  to fo llow  the U niform  Rules o f  C itation, 1 suspect 
that the fact that these b ills do n o t do so reflects a  decision  by the drafters to  prevent legislators 
from  know ing  th a t M r. G illam  is a  nam ed plaintiff. I asked M r. G illam  today i f  he w ants m e to 
let you k n o w  that h e  desires that legislators know  that he  is a plaintiff. I understood him  to say 
he so desired.

The correct c itation for the court case is: A la s k a  S tate C o u n c il o f  T ro u t U n lim ite d , R obert
B. G illa m  v. State o f  A la ska , A la s k a  D e p a rtm e n t o f  T ra n s p o rta tio n  a n d  P u b lic  F a c il it ie s ,  Case 
N o. 3 A N -02-09363 C ivil.

Y ou also m ig h t correct the record o f  your testim ony regarding HB 327 at the hearing o f  
February 26, 2004 before the H ouse T ransportation C om m ittee. T he m inutes o f  that bearing 
reflect that y ou  as testified  as follow s:

L ong ago, [an] executive order ... found it's w ay into statute tluough  the lack o f  
legislative action; w hen you  fail to  lake action  it goes into s ta tu te .... E ssen tia lly , 
i t  w as ou ts ide  the p ra c t ic e s  o f  the d ep a rtm e n t a n d  the s ta te ; the s ta tu te  tha t's  
m e n tio n e d  h e r e . ... A  gentlem en who had  som e conflicts w ith one o f  the projects 
tha t D O T  [D epartm ent o f  T ransportation &  Public Facilities (D O T& PF)] w as 
doing, w as very industrious and dug through the statu tes and found out that we 
w eren 't com plying w ith  th is statute and therefore stopped one o f  our state 
projects.

italics added; ellipses original,

In  y o u r testim ony, you w ere clearly referring to  the provision in A S 44.42.050(a) which 
requires A D O T  to consider the costs o f  im provem ents to existing facilities and the costs and 
benefits o f  new  facilities.

Y our testim ony w as erroneous or m isleading. I suspect that A D O T has been less than 
accurate in  describ ing  (he situation to  you and R epresentative Holm .

mailto:eparkcr@cci.ncl
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H ere arc the  facts, w hich y ou  verify  w ith M r. O ttesen at A DO T.

• T he in troductory  pages o f  the Southw est R egional T ransportation P lan, the Southeast 
R egional T ransportation Plan, and the P rince W illiam  Sound R egional T ransportation 
P lan  -  all adopted  since the late 1990’s — say  th a t they  arc adopted under AS 
44 .42 .050 . (O bviously, the  statute is n o t “ ou ts ide  the p ra c t ic e s  o f  the d e p a rtm e n t a nd  
the s ta te " -  as you  said -  w hen the A D O T ’s p lans say they  are adopted under the

•  E ach o f  these plans contains or relies upon cost-benefit analysis o r cost-effcctivcness 
analysis fo r num erous p ro jects. (A D O T  and plain tiffs agreed on that po in t in court.)

° T he court cujoined the Iliam na-N ondalton project because A D O T had failed to 
consider the costs and benefits o f  tha t particu lar p ro jec t. T he court did no t enjoin the 
pro ject because consideration o f  costs and benefits generally  w as “ o u ts ide  the  
p ra c t ic e s  o f  the  d e p a rtm e n t a n d  the s ta le  "  -  as you  said  -  o r because A D O T  w as not 
com plying  in  general -  as you said. A fter all, the  plans w ere all adopted in  express 
recogn ition  o f  the statute and the p lans relied  on cost-bcncfit or cost-effcctiveness 
analysis for m an y  other potential pro jects, ju s t  n o t Iliam na-N ondalton.

I am  confident tha t M r. O ttesen at A D O T  w ill confirm  these m atters to  you and set the 
record  straight. P lease m ake this le tter part o f  the record.

statute.)

C ounsel for B ob G illam  a n i  T rout 
U nlim ited

cc: B ob G illam  via em ail
Jeffery  O ttesen, A D O T, v ia email
S enator C ow dcry, Senate Transportation via fax
R epresentative H olm



Alaska State Legislature
Senator Gary Stevens, Chair 
Alaska State Capitol, Room 417 
Juneau, Alaska 99S01-1182 
Phone 907-465-4925 
Fax 907-465-3517

Committee M embers: 
Senator John Covvdery 
Senator Bert Stedman 
Senator Gretchen Guess 
Senator Lyman Hoffman

Senate State Affairs C o m m i t t e e

S p o n s o r  S ta te m e n t  SB  371

(U p d a ted  A pril 5, 2004)

SB 371: "A n A c t re la tin g  to  the p o w ers  and  d u tie s  o f  the D e p a rtm e n t o f  T ran sp o rta tio n  
and P u b lic  F ac ilitie s ; re la tin g  to  a lo n g -ran g e  p ro g ram  fo r  h ig h w a y  co n s tru c tio n  and 
m ain ten an ce ; re p ea lin g  a req u irem en t th a t p u b lic  fac ilitie s  co m p ly  w ith  en e rg y  s tan d ard s 
adop ted  by  the  D e p a rtm en t o f  T ran sp o rta tio n  an d  P u b lic  F ac ilitie s"

SB 371 , co m p an io n  leg is la tio n  to  H B  327 , is b e in g  b ro u g h t fo rw a rd  at the  su g g estio n  o f 
the D O T  an d  the  A tto rn ey  G en era l 's  o ffic e  to  c lean  up an o b so le te  s ta tu te .

in  the late  7 0 's  the  G o v e rn o r  w ro te  E x ec u tiv e  O rd e r N o. 39  § 2 (1 9 7 7 ) c rea tin g  the 
“ A laska T ra n sp o rta tio n  C o u n c il” . T h e  ex ecu tiv e  o rd e r d irec ts  th e  D e p a rtm en t o f 
T ran sp o rta tio n  an d  P u b lic  F ac ilitie s  C o m m iss io n e r to  co n su lt w ith  th is  co u n c il o r  all 
annual tran sp o rta tio n  p ro jec ts . P ro jec ts  w ere  no t su p p o sed  to m o v e  fo rw a rd  w ith o u t the 
reco m m en d a tio n  o f  th e  co u n c il b e in g  co n sid ered . R eg re ttab ly , su b seq u e n t g o v ern o rs  d id  
no t p o p u la te  the co u n c il, an d  it has been  v acan t fo r 20  years. B eca u se  the S ta te  m ay  have 
u n w ittin g ly  o v e rlo o k e d  the  req u irem en t to  “co n s id e r the re co m m en d a tio n  o f  the C o u n c il” 
and do  a  c o s t “ b en e fit s tu d y ” fo r each  p ro jec t in  the s ta te , it h as  fo u n d  its e lf  in  litigation , 
d e lay in g  co n s tru c tio n  o f  a b rid g e  in rural A lask a .

T h e  p ro b lem  is s tra ig h tfo rw ard . T h e  s ta te  is n o t co m p ly in g  w ith  th is  o ld  s ta tu te , thereby  
se ttin g  a basis  fo r  litig a tio n . T o  p re se rv e  o u r cu rren t an d  fu tu re  p ro jec ts , SB 371 w ill 
am end  th is  s ta tu te  and  tak e  the  fu r th e r s tep  o f  m ak in g  it re tro ac tiv e .

T he o th e r ch a n g es  to  the  s ta tu te  the bill p ro p o ses  am o u n t to  h o u se  c lean in g . T h e  changes 
reflect “P o w ers  and  D u tie s” tha t have  been h an d ed  to o th e r  ag e n c ies  a lo n g  w ith  p rac tices 
that co st m o re  than  th e  re su ltin g  sav in g s. A lso  so m e  c h a n g es  in c lu d e  a llo w in g  the 
C o m m iss io n e r o f  D e p a rtm en t o f  T ra n sp o rta tio n  an d  P u t lie F ac ilitie s  to  s tu d y  “a lte rn a tiv e  
fue ls” fo r  u se  in s ta te  v eh ic le s  ra th e r than  ju s t  natu ra l gas. A n d  fin a lly , the  bill ch an g es 
“ an n u a l” re q u irem en ts  to  “ p e r io d ic” w h ich  w ill a llo w  the  c o m m iss io n e r  d isc re tio n  in 
ch o o sin g  tim es tha t a re  sen s ib le . T h is  w ill save the m o n ey  sp en t on  s tu d ie s  and  let it be 
spen t on road  p ro jec ts.

1 u rg e  y o u r  s u p p o r t  o f  th is  im p o r t a n t  m e a su re .



R e b u t ta l  to  S ta te m e n t  o f  G e o f f r e y  P a r k e r  ( M a r c h  2 5 , 2004)
R e : S B  371

P r e p a r e d  b y :
A la s k a  D e p a r tm e n t  o f  T r a n s p o r t a t i o n  a n d  P u b lic  F a c il i tie s

A p r i l  2 , 2 0 0 4

B o ld face  tex t is tak en  from  the k ey  p o in ts  m a d e  in  M r. P a rk e r ’s le tte r:

S B  371 E l im in a te s  A ll O b je c tiv e  C r i t e r i a  f o r  D e te rm in in g  W h ic h  P ro je c ts  to  F u n d
1. T h e  tra n sp o r ta tio n -p la n n in g  p ro g ra m  w ith in  A la sk a  is in h e re n tly  a fed era lly  

fu n d ed  p ro g ram  sin ce  n ea rly  all fu n d in g  is e ith e r  federa l fu n d s , o r  s ta te  m atch in g  
fu n d s  n eed ed  to  re ce iv e  federa l fu n d s. It is in s tru c tiv e  to  p o in t ou t that th e  fed era l 
ru le s  that g o v e rn  tra n sp o rta tio n  p la n n in g  an d  p ro jec t se lec tio n  are  d e ta iled  and  
rig o ro u s . T h e  to ta l u n iv e rse  o f  fed e ra l law s g o v e rn in g  tra n sp o r ta tio n  p lan n in g  has 
g ro w n  su b s ta n tia lly  s in ce  the  s ta te  la w  w a s  p assed  an d  w ill lik e ly  co n tin u e  to 
g ro w . In sh o rt, tra n sp o rta tio n  p la n n in g  is b o g g ed  d o w n  in m an d a ted  p ro cess  and 
n o t the o p p o s ite . (S ee  ch a rt o f  fed e ra l law s g o v e rn in g  tran sp o rta tio n .)

S B  371 In c r e a s e s  th e  L ik e lih o o d  t h a t  th e  S ta te  W ill H a v e  to  R e fu n d  M o re , N o t L ess ,
M o n e y  to  th e  F e d e r a l  G o v e rn m e n t

2. T h e  a rg u m e n t th a t th is  b ill w o u ld  in c re a se  the  lik e lih o o d  o f  tim e-trap s tu rn s  
c o m m o n  se n se  on  its head . W e b e lie v e  th a t SB 371 is n e e d e d  to  p rev en t p ro jec ts  
from  b e in g  d e la y e d  ex c ess iv e ly . C u rre n t federa l re q u ire m e n ts  take 2-7 (o r  m o re) 
y ea rs  to  b r in g  a p ro jec t to  a c o n s tru c tio n - re a d y  stag e . A  fe w  p ro jec ts  tak e  m u ch  
lo n g e r  su ch  as th e  S te r l ing  H ig h w a y  at C o o p e r  L an d in g  th a t is n ea rin g  30  years!

T h e  cu rre n t lis t o f  tim e -trap s  in A la sk a  h a s  re su lted  front a co m p lex  se t o f  cau ses , 
a n d  o n ly  a sm a ll p e rcen tag e  is due  s tr ic tly  to  p ro jec t d e v e lo p m e n t d elays. T h e  
d ep a rtm en t w o u ld  g lad ly  p ro v id e  a b r ie f in g  to  the C o m m ittee  on  the cau ses  and  
so lu tio n s  to  tim e -trap s , i f  re q u es ted .

W ith o u t b e la b o r in g  th is  issu e , s in c e  SB  371 w o u ld  re m o v e  im prac tica l 
req u irem ei ts, an d  av o id  ted io u s  d u p lic a tio n  b e tw een  s ta te  an d  federa l law , it w ill 
p re v en t p ro je c t d e lay s . I t fo llo w s th a t th is  b ill h e lp s  to  p re v en t ra th e r th an  lead  to 
ad d itio n a l tim e  traps.

B y  E l im in a t in g  S ta te  R e q u i r e m e n ts  f o r  T r a n s p o r t a t i o n  P la n n in g ,  SB  371
R e d u c e s  th e  R o le  o f  th e  L e g is la tu r e  to  a R u b b e r  S ta m p
3. A g a in , c o m m o n  sen se  is tu rn ed  u p s id e  d o w n . A s w ritten  to d ay , any  p ro jec t ad d ed  

to  the  c a p ita l b u d g e t b y  a m e m b e r o f  th e  L eg is la tu re  m ay  b e  found co n tra ry  to  law  
s in c e  it h as  n e ith e r  b e e n  re v ie w ed  u n d e r  fed era l n o r  s ta te  p la n n in g  re q u irem en ts  
p o in ted  o u t b y  M r. P ark e r.



W h ile  fed era l law  is o u ts id e  o u r  co lle c tiv e  c o n tro l, it is lo g ica l to  ad d ress  issues 
th a t m ay  be ch a n g ed  at the s ta te  lev e l. R e d u c in g  the  in f le x ib le  re q u irem en ts  in 
s ta te  law , as S B  371 do es , so lv e s  p a r t  o f  th is  p ro b lem .

It is iron ic  th a t a t a tim e th a t o th e r  s ta te s  a re  a sk in g  C o n g re ss  to  ‘s tre a m lin e ’ 
fed era l re q u irem en ts  so  as to  m ak e  tra n sp o r ta tio n  p lan n in g  a n d  p ro jec t 
d ev e lo p m e n t less co s tly  an d  tim e  c o n su m in g  M r. P a rk e r su g g e s ts  th e re  is no 
c r is is , and  in d eed  w e  sh o u ld  ad d  m o re  s ta te  law  an d  re q u ire m e n ts  011 top  o f  those  
a lre ad y  in p lace!

A s to h is  a rg u m e n t th ere  a re  no o b je c tiv e  c r ite ria , w e h av e  en c lo se d  a se t o f  
c r ite ria  u sed  to  se lec t p ro jec ts  in A lask a . T h ese  c r ite ria  h av e  b een  ad o p ted  u n d er 
s ta te  re g u la tio n  and  g o v ern  p ro je c t s e le c tio n  (C’T P  c r ite ria  fo r  U rb an  an d  R ural 
p ro jec ts  en c lo se d ).

E l im in a t in g  th e  R e q u i r e m e n t  t h a t  C o s ts  a n d  B e n e f its  be C o n s id e r e d  M a k e s  G o o d
P ro je c ts  L e s s  L ik e ly  to  P ro c e e d  E f f ic ie n t ly  A s B a d  P ro je c ts  C o m p e te  fo r  F u n d s

4. D O T & P F  a g re e s  that the c o n s id e ra tio n  o f  b o th  co sts  an d  b e n e fits  is u sefu l and 
in d eed  a p p ro p ria te  fo r m an y  b u t n o t all p ro jec ts . W h a t w e  c o n s id e r  in ap p ro p ria te  
is it b e in g  m an d a to ry  on e v e ry  n ew  p ro je c t re g a rd le ss  o f  ty p e , size  o r  u rg en cy . 
C o s t and  b e n e fit co n s id e ra tio n  is u se d  ro u tin e ly  d u rin g  p ro je c t desig n  even  though  
no  s ta te  law  re q u ire s  it. (T h e  c o n s id e ra tio n  o f  c o s t an d  b e n e fits  in A S  4 4 .4 2 .0 5 0  
is req u ired  fo r  p ro jec t se lec tio n , b u t n o t d u rin g  p ro jec t d e s ig n .)  K ey, is the p o in t 
tha t it be u se d  w h e re  it is m e a n in g fu l, an d  n o t u n iv e rsa lly .

In h e ren tly , fu n d in g  fo r tra n sp o r ta tio n  is o v e rsu b sc rib ed , w ith  n eed s far 
o u tw e ig h in g  fin an c ia l re so u rces . N o  o n e  k n o w s th is  m o re  th a n  th is ag e n cy  thus 
w e  w ill c o n tin u e  to re ly  on  c o s t-b e n e f it  w h e re  it m ak es sen se . R e s tru c tu rin g  the 
co s t-b e n e fit  lan g u ag e  in th e  b ill to  m a k e  it a p p lica b le  w h e re  m ean in g fu l is a 
re aso n ab le  im p ro v em en t. B u t a s  c u r re n tly  s tru c tu re d , it h as  b een  u sed  to delay  
o n e  p ro jec t an d  m ay  be u sed  to  a tte m p t to h a lt m an y  o th e r  p ro jec ts .

A la s k a n s  D e s e rv in g  o f  P ro je c ts  L o se  U n d e r  SB  3 7 1 ; A la s k a n s  U n d e s e rv in g  W in
5. T h e  p ro jec t a t I liam n a  to N o n d a lto n  has b ee n  in  sev e ra l d if fe re n t s ta te  

tra n sp o r ta tio n  p lan s  p re p a re d  u n d e r  sev e ra l d iffe ren t g o v e rn o rs  sin ce  the  m id- 
19 7 0 ’s. It h as  b een  p a rtia lly  fu n d e d  by  d iffe re n t le g is la tu re s , an d  p a rtia lly  
c o n s tru c te d  u n d e r  d iffe ren t g o v e rn o rs . T h e  1986 d e c is io n  to  n o t co n tin u e  the  
p ro je c t o c c u rre d  d u rin g  a tim e  o f  re d u c e d  s ta te  rev en u e . S in c e  then  federa l funds 
h av e  in c re ased , and  fed era l g u id a n c e  on h o w  th ese  a re  u sed  h as  a lso  ch an g ed .

P e rh ap s  m o st im p o rtan tly , s in c e  th e  1986 d ec is io n , the  fe d e ra l g o v e rn m e n t has 
ad o p te d  n ew  p o licy  (sec  P re s id e n tia l E O  12898) to re q u ire  th a t fu n d s a rc  m ade 
a v a ila b le  to  m in o rity  and  d isa d v a n ta g e d  p o p u la tio n s . U s in g  a low  co s t-b e n e fit 
ra tio  to  ju s t if y  d en y in g  a c cess  o f  fed e ra l tran sp o rta tio n  fu n d s  to  a m in o rity  
c o m m u n ity  is s im p ly  no  lo n g e r  p e rm iss ib le . T h e  fo llo w in g  sec tio n  o f  fed era l law



is n o ted  w ith  re sp ec t to Iliam n a  and  N o n d a lto n , tw o  c o m m u n itie s  w ith  large 
m in o rity  p o p u la tio n s .

- T itle  V I o f  the  C iv il R ig h ts  A c t o f  1964

"N o  p e rs o n  in  th e  U n ite d  S ta te s  s h a ll,  o n  th e  g ro u n d  o f  ra c e , c o lo r , o r  n a t io n a l  
o r ig in  b e  e x c lu d e d  f r o m  p a r t ic ip a t io n  in , be  d e n ie d  th e  b e n e fits  o f . o r  be  s u b je c te d  
to  d is c r im in a t io n  u n d e r  a n y  p ro g r a m  o r  a c t iv i t y  re c e iv in g  F e d e ra l  f in a n c ia l  
a s s is ta n c e ." (E m p h as is  ad d ed .)

M o re  im p o rtan tly , i f  A lask a  w e re  to re ly  ex ten s iv e ly  on  C -B  ra tio s  for 
tra n sp o r ta tio n  d ev e lo p m en t, as M r. P a rk e r  su g g es ts , m an y , m an y  o th er p ro jec ts  
w o u ld  be left ou t. O u r v ast land  a rea , d iff ic u lt te rra in  an d  en v iro n m en t, and  sm all 
p o p u la tio n  b ase  s im p ly  o v e rw h e lm  the  p rac tica lity  o f  re ly in g  on  co st-b en efit as a 
d e fin itiv e  c rite rio n .

E x te n d in g  M r. P a rk e r’s a rg u m e n ts  to  th e ir  log ical c o n c lu s io n , verv  little  
tra n sp o r ta tio n  d ev e lo p m e n t w o u ld  o c c u r  o u ts id e  the la rg e s t u rb an  areas o f  the 
sta te . In d eed , s in ce  A lask a  g e ts  m o re  th an  $5 back  fo r e v e ry  S I in federal taxes 
w e  co n trib u te , ev en  m ajo r p ro jec ts  in u rb an  areas  m ay  no t b e  ju s tif ie d  on  s tric t C - 
B co n sid e ra tio n .

A la sk a  has lo n g  su ffe red  the p u n d itry  o f  b e in g  a p lace  w ith  h ig h  costs  bu t low  
b en e fits . A t th e  tim e o f  th e  A lask a  p u rc h a se  in 1867, S e c re ta ry  o f  S ta te , W illiam  
H . S ew ard  o v e rcam e  n a tio n a l r id icu le  (th e  tag  o f  “ S e w a rd ’s F o lly  w as ap p lied ) 
and  s tren u o u s  o b jec tio n s  to p e rsu a d e  C o n g re ss  to p ro c eed  w ith  the p u rch ase  o f  
A la sk a  fo r S7 .2  m illio n . S im ila rly , fo r  n ea rly  40  y ea rs  a f te r  the  fed era l-a id  
h ig h w a y  p ro g ram  w as s ta rted  in the e a rly  19 0 0 ’s, C o n g ress  d en ied  A lask a  access 
to th is  fu n d in g , b ecau se  it fe lt th e  tra n sp o rta tio n  n eed s in A la sk a  w ere  so  g rea t the 
fed era l p ro g ram  co u ld  no t be e x p o se d  to  su ch  costs. N o w , as then , im portan t 
tra n sp o rta tio n  n eed s  in A lask a  o ften  m ust be bu ilt as a p u b lic  g o o d , even  w h ere  
in d ica to rs  su ch  as co s t-b e n e fit a n a ly s is  a re  u sed  to o p p o se  su ch  p ro jec ts. In 1S67, 
th o se  like M r. P a rk e r w o u ld  sp e a k  o f  ‘fo lly ’ as to the v a lu e  o f  the A laska 
p u rch ase . F o r A lask an s  to d ay , the ag e  o ld  ‘fo l ly ’ a rg u m e n t seem s to n ev e r rea lly  
die!
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I .  P U R P O S E  A N D  N E E D  S T A T E M E N T

T h e  S ta te  o f  A lask a , th e  co m m u n itie s  o f  Iliam n a , N e w h a le n  a n d  N o n d a lto n , a n d  th e  L ak e  an d  

P e n in su la  B o ro u g h  h av e  id en tif ied  a  s tro n g  n eed  fo r  im p ro v in g  y ea r-ro u n d  o v e r la n d  ac cess  

b e tw een  Iliam n a /N e w h a len  a n d  N o n d a lto n . C o n cu rren t w ith  th is  g en era l n e e d  are  sp ec if ic  needs 

to  im p ro v e  p u b lic  sa fe ty , im p ro v e  h ea lth  ca re /se rv ic es , e x p a n d  a n d  d iv e rs ify  co m m u n ity  

ec o n o m ie s , im p ro v e  th e  su p p ly  o f  g o v e rn m e n t se rv ices , e n h a n c e  the d e liv e ry  o f  ed u c a tio n a l 

se rv ices , an d  co rrec t o r  a llev ia te  so m e  ex is tin g  en v iro n m e n ta l d ra in a g e  an d  e ro s io n  p ro b lem s.

Im p ro v in g  o v e rlan d  ac cess  b e tw e en  I liam n a /N e w h a len  a n d  N o n d a lto n  is  th e  h ig h e s t  p r io r ity  

tran sp o rta tio n  im p ro v em en t p ro je c t  o f  the  L ak e  a n d  P e n in su la  B o ro u g h , as w e ll as  th e  

co m m u n itie s  o f  I liam n a /N e w h a len  an d  N o n d a lto n . A  w e ll tra v e le d , u n fin ish e d  g rav e l ro ad  

su itab le  fo r  ca rs , tru ck s , an d  h e a v y  eq u ip m e n t e x is ts  from  I l i a n u r  /N ew h alen  to  th e  p ro p o se d  

b rid g e -c ro ss in g  s ite  a t th e  N e w h a le n  R iver. A  le ss  trav e led  ro a d /tra il  e x is ts  fro m  th e  c ro ss in g  

s ite  to  N o n d a lto n . S o m e  p o rtio n s  o f  th a t ro a d /tra il cross A la s k a n  N a tiv e  C o rp o ra tio n  p ro p e rty  

b ecau se  th e  ro ad  r ig h t-o f-w ay  c le a r in g  h as  o v e rg ro w n  an d  u s e r s  u tilize  th e  a re a s  w h e re  th e  

v e g e ta tio n  is  sh o rtes t.

T h e r ^ ^ ^ e ^ t ^ m p r o v ^ I o c a ^ u b l i ^ ^ e ^ .  A  tra n sp o r ta tio n  sy stem  is n ee d ed  th a t  w ill ' 

p ro v id e  le ss  re lian ce  o n  a ir  tra n sp o r ta tio n  b e tw een  Iliam n a  a n d  N o n d a lto n . A la sk a  o ccu p a tio n a l 

fa ta lity  ra te  fo r co m m erc ia l p ilo ts  (271 p e r  1 0 0 ,0 0 0 ) is a p p ro x im a te ly  tw ice  a s  h ig h  a s  fo r 

p ro fe ss io n a l m o to rized  d riv e rs  (1 3 0  p e r  100 0 ,0 0 0 ) w ith  p la n e  c ra sh e s  b e in g  th e  lead in g  c a u se  o f  

o ccu p a tio n a l fa ta litie s  in  A lask a , a c c o rd in g  to  th e  N a tio n a l S a fe ty  C o u n cil a n d  th e  N a tio n a l 

T ra n sp o rta tio n  S a fe ty  B o ard . T h e re fo re , th e  lik e lih o o d  o f  p o te n tia lly  se r io u s  in ju rie s  and  

acc id en ta l d ea th s  re su ltin g  fro m  a ir  trav e l b e tw een  Iliam n a  a n d  N o n d a lto n  n e e d s  to  b e  red u ced . 

C u rren tly , o v e rla n d  w in te r  trav e l b e tw e e n  Iliam n a  an d  N o n d a lto n  is p o ss ib le , bu t tra v e le rs  have 

to  c ro ss  th e  fro zen  N e w h a len  R iv e r  a n d  S ix m ile  L a k e  by sn o w m a c h in e , v e h ic le  o r o n  foo t. I

D u rin g  th e  w in te r  o f  1988 tw o  sn o w m a c h in e  rid e rs  d ro w n ed  a f te r  fa llin g  th ro u g h  th e  ice  n e a r  rj

N o n d a lto n . W ith  re lia b le  a c cess  a c ro s s  th e  N e w h a le n  R iv e r, s a f e r  o v erlan d  tra n sp o r ta tio n , j-

e sp e c ia lly  d u rin g  p e rio d s  o f  in c le m e n t w e a th e r, re d u ced  v is ib il i ty ,  and  u n s ta b le  r iv e r  ice  I

co n d itio n s , w o u ld  b eco m e  th e  p re fe rre d  m e th o d  o f  travel.



Im p ro v e m e n ts  in  h ea lth  c a re /se rv ices  are n eed ed . T he d iff icu lty  and  ex p e n se  o f  g e ttin g  c r itica lly  

ill o r  in ju red  p eo p le  o u t o f  N o n d a lto n  in  an  em erg en cy  n eed s  to  b e  lessen ed . T h is n ee d  is  m o s t 

u rg e n t in  th e  ev en t o f  a  m a jo r d isa s te r  su ch  as a fire . A  tra n sp o rta tio n  sy s tem  is n ee d ed  th a t 

w o u ld  en a b le  th e  sh a rin g  o f  fac ilitie s , ex p e rtise , and  eq u ip m en t. A s an  ex am p le , th e re  is a  need  

fo r a  sm a ll h o sp ita l in  Iliam n a  and  an  e ld e rs  h o m e in N o n d a lto n . Im p ro v ed  o v e rla n d  ac cess  

w o u ld  p e rm it su ch  fac ilitie s  to  p ro v id e  se rv ic es  to  all th e  re s id e n ts  o f  I liam n a /N e w h a len  and  

N o n d a lto n .

T h e  eco n o m ies  o f  I liam n a /N e w h a len  and  N o n d a lto n  need  to  b e  ex p an d ed  a n d  d iv ers ified . T h e  

co s t o f  g o o d s  in  th e se  co m m u n itie s  n eed s to  be  low ered . C u rren tly . N o n d a lto n  is th e  la rg est 

co m m u n ity  in  th e  L ak e  an d  P e n in su la  B o ro u g h , b u t it is re la tiv e ly  iso la ted  a n d  o ffe rs  v e ry  few  

jo b  o p p r r iu n itie s . T h is  eco n o m ic  p ro b lem  h as  b een  ex ace rb a ted  in  recen t y e a rs  due  to  the  

co m m erc ia l f ish in g  c r is is  in  th e  B risto l B ay  area. C u rren tly , ap p ro x im a te ly  5 0  p e rc e n t o f  th e  

N o n d a lto n  p o ten tia l w o rk fo rce  a re  u n em p lo y ed . W ith  an  o v e rlan d  tran sp o rta tio n  lin k  b e tw een  

I liam n a /N e w h a len  and  N o n d a lto n , th e  c u s to m e r b ase  fo r lo ca l b u s in esses  w o u ld  e ffec tiv e ly  be

d o u b led . T h is  w o u ld  g iv e  N o n d a lto n  re s id e n ts  th e  ab ility  to  tak e  ad v an tag e  o f  a  g re a tly
*

ex p an d ed  ra n g e  o f  e m p lo y m e n t o p p o rtu n itie s . Im p ro v ed  o v e rlan d  access  w o u ld  a lso  p e rm it 

red u c tio n  in  co sts  to  p a sse n g e rs  and  fre ig h t c a rrie rs  b e tw een  I liam n a /N e w h a len  an d  N o n d a lto n . 

C u rren tly , 2 5 -3 3  p e rcen t o f  m ate ria l co sts  in  N o n d a lto n  is  e s tim ated  to  be  d irec tly  a ttr ib u ta b le  to 

f lig h t costs .

P ro v id in g  g o v e rn m e n t se rv ic e s  to  th e  re s id e n ts  o f  th ese  co m m u n itie s  n ee d s  to  b ec o m e  m o re  

e f fic ien t a n d  co n v en ien t. G o v e rn m en t fa c ilitie s  a t a ll lev e ls  co u ld  be co n so lid a ted  in  one  p la c e  

o n  th e  tra n sp o rta tio n  sy s tem , ra th e r  th an  b e in g  sp read  o u t am o n g  sev e ra l co m m u n itie s . A t 

p re sen t, th e  T az im in a  H y d ro e lec tr ic  P ro je c t p ro v id e s  p o w er fo r th e  v illag es  o f  Iliam n a ,

N ew h a len , an d  N o n d a lto n . F ro m  th e  p o w e r  p lan t to  N o n d a lto n , a  tra n sm iss io n  lin e  p a ra lle ls  a 

p o rtio n  o f  th e  ex is tin g  ro a d  to  th e  N e w h a le n  R iv er, w here  it th en  c ro sse s  u n d e r  the  r iv e r , and  

c o n tin u es  o n  to  N o n d a lto n . T h e re  is  a  n e e d  fo r red u ced  tran sp o ita tio n  c o s ts  in  o rd e r  to  m a in ta in  

th is  p o rtio n  o f  lin e . F u rth e r, th e  u n d e rw a te r p o rtio n  o f  th is  u tility  co n n e c tio n  is  p la g u e d  by m an y  

p o w e r  o u tag es . A  b rid g e  ac ro ss  the r iv e r  c o u ld  b en e fit th e  p o w e r co m p an y  b y  a llo w in g  the

Iliam na-Nonda lton Road Improvements
Project No. 51951

2 January 2000



The State o f  A laska, the com m unities o f  Iliam na, New halen and N ondalton, and the L ake and Peninsula 
B orough have identified the need for im proving overland access betw een Iliam na/N ew halen and 
N ondalton. It is the  h ighest p riority  transportation im provem ent pro ject o f  the Lake and Peninsula 
Borough, as well as the com m unities o f  Iliam na/N ew halen and N ondalton. A  w ell-traveled, but 
substandard gravel road suitable for cars, trucks, and heavy equipm ent exists from Iliam na/N ew halen to 
the bridge crossing site a t the Newhalen River. A  lesser pioneer road/ATV trail exists from  the crossing 
site to  N ondalton. Som e portions o f  the road/trail cross Native corporation property because the road 
clearing has overgrow n. T he im provem ent and com pletion o f  this road offers m any im portant economic 
and social benefits fo r the reasons outlined below:

Public safety  will be improved. T here will be less reliance on a ir  transportation between 
Iliam na/N ew halen and N ondalton. Small aircraft transportation has a m uch higher death  and injury rate 
per passenger than surface transportation. Therefore, the opportunities and likelihood o f  serious injuries 
and accidental deaths resulting from  air travel between Iliam na/N ew halen and N ondalton will be lessened. 
Currently, overland w inter travel between Iliam na and Nondalton is possible, but hazardous, across the 
frozen N ew halen R iver and Sixm ile Lake. During the w inter o f  1995. tw o snow m achine riders-drowned_ 
after falling through the ice near N ondalton. With a  bridge, safer overland transportation, especially 
during periods o f  inclem ent w eather, reduced visibility, and unstable riv er ice conditions, will becom e the 
preferred m ethod o f  travel.

Health care/services will be im proved. It w ill be easier to  share facilities, expertise, equipm ent and 
evacuate the critica lly  ill o r injured. The difficulty  and expense o f  gen ing  very ill or injured people ou t o f  
N ondalton in an em ergency will be lessened. This benefit will be especially valuable in the event o f  a 
m ajor d isaster such as a fire.

The econom ies o f  Iliam na/N ew halen and N ondaiton will expand and diversify as a resu lt o f  this project, 
largely due to  the resulting low er costs o f  goods in these com m unities. Currently, N ondalton is the largest 
com m unity in the L ake and Peninsula Borough, but it is relatively isolated and offers very  few jo b  
opportunities. I f  N ondalton is connected to  Iliam na/N ew halen by road, the custom er base for local 
businesses w ill effectively  be doubled. T his will g ive N ondalton residents the ability to  take advantage o f  
a greatly  expanded range o f  em ploym ent opportunities. A further im portant benefit o f  this project will be 
the reduction in costs to passengers and carriers o f  freight between Iliam na/N ew halen and Nondalton.
These cum ulative econom ic factors are likely  to increase trade and com m erce between Iliam na/N ew halen 
and N ondalton.

Supply o f  governm ent services to the residents o f these com m unities should become m ore efficient and 
convenient as a resu lt o f  increased and less expensive access. G overnm ent facilities at all levels could be 
consolidated a t one place on the road system  rather than being spread out am ong several com m unities.

There w ill result a long-term  enhancem ent on the delivery  o f  educational services, with benefits increasing 
over tim e. C om pletion o f  the Iliam na-N ondalton Road will benefit the school district through an 
im proved ability  to transport supplies, m aterials, students and personnel between Iliam na/N ew halen and 
N ondalton. T he im provem ents will not only reduce costs but will a lso  increase the safety  o f  students and 
s ta ff  w ho travel regularly  betw een these com m unities. The road reconstruction will also provide the 
school d istrict options in providing enhanced secondary program s to  students in N ew halen and N ondalton 
where student populations are not large enough to w arrant the d iversity  o f  curriculum  that could be m ade 
availab le i f  certain classes w ere consolidated. Im proved transportation services will also  provide students 
from both schools enhanced com petition opportunities in sports activities.

I l ia m n a  N o n d a lt o n  R o a d  Im p ro v e m e n ts
S ta te m e n t  o f  P u r p o s e  a n d  N e e d



Iliamna - Nondalton Road
Statement o f Purpose and Need

2 October 6, 1997

The project will have a  positive effect on the grow th o f  “m iddle o f  the m arket” tourism  in 
Iliam na/N ew halen and N ondalton. A laska D epartm ent o f  F ish and G am e reports the current growth in 
angler days at between seven and 11 percent p e r year in this general area. A ir taxi operators report sim ilar 
grow th rates for their operations during the sum m er and fall. M any o ther signs and statistics point to an 
increase in the utilization o f  the area. The pro ject will provide som e o f  the infrastructure necessary to 
accom m odate grow th o f  the m id-m arket tourism . Iliam na is a favorite destination for recreational fishing 
on the Newhalen R iver and Nondalton is the largest com m unity  adjacent to Lake Clark National Park.

The p ro ject will have positive environm ental effects by correcting, o r alleviating, som e serious 
environm ental problem s w hich presently exist:

First, because no bridge exists, it is now necessary  to drive vehicles and heavy equipm ent across the 
N ew halen River (a  world class salm on and rainbow  trou t resource) to  access the o ther side. A s an 
exam ple, the A laska D epartm ent o f  Fish and G am e (A D F& G ) has issued the City o f  Nondalton perm its to 
drive its heavy equipm ent across the river so it can m aintain the rem ainder o f  the road to Iliamna. W ith a 
bridge, it would not be necessary to  disturb fish habitat by driv ing vehicles across the river bed.

Second, the existing road has som e engineering and design problem s and is not as well maintained as it 
would be if  the link betw een N ondalton and Iliam na w ere com plete. T his situation results in unnecessary 
environm ental dam age along the road corridor. For exam ple, there is serious erosion taking place at 
bridge sites and elsew here along the road. The road also has drainage problem s in certain areas. This 
frequently  results in large sections o f  the road becom ing im passable due to mud. D uring these periods, 
vehicles attem pt to  drive around the poorly drained areas w hich causes the “footprint” o f  the road to 
becom e w ider and w ider and results in unnecessary  dam age to the adjacent tundra, The proposed road 
im provem ents will alleviate these problems.

Third, the current m ethod o f  getting fuel to the com m unity  o f  N ondalton, in addition to being\a hardship 
for its residents, represents a  serious threat to the environm ent. The N ondalton airstrip is too short fo r 
cargo planes to legally  land. Further, fuel cannot be transported overland to the Iliam na airport or dock 
because there is no bridge across the N ew halen R iver. A s a result, N ondalton residents must get their fuel 
in Iliam na, transport it by road to a place along the river several m iles below  the proposed bridge site 
known as the “ landing,” and then transport the fuel by sk if f  in 55 gallon drum s up the river and across Six 
M ile Lake to N ondalton. The environm ental risks associated w ith this com plex mode o f  transporting fuel 
are significant. The proposed road im provem ents will alleviate these problem s.

In conclusion, the long history o f  study and num ber o f  endorsem ents for im proving the overland access 
between Iliam na/N ew halen and N ondalton dem onstrates the need for this project. The purpose o f  this 
project is to m eet those needs to  the greatest ex ten t that is practical.

R e v is e d  10-6-97

A -46



T h is  p ro je c t is  co m p a tib le  w ith  a rea  jo in t  land d eve lopm en t p ro jec ts . T h e  road  to  the T az im in a  

R iv e r  H y d ro e lec tric  fac ility  b eg in s  a t ap p ro x im a te ly  M ile 9 .3  o f  th e  I liam n a -N o n d a lto n  R oad . 

D u rin g  IN N E C  h y d ro e lec tric  fa c ility  co n stru c tio n , the  I lia m n a -N o n d a lto n  R o ad  w as u p g ra d ed  in 

so m e  p la c e s  to  acco m m o d a te  c o n s tru c tio n  trucks and  eq u ip m en t b o u n d  fo r  the  p o w e r p lan t.

T h e  N o -B u ild  A lte rn a tiv e  w o u ld  re su lt in  no  ch an g e  to  land  u se  o r  d e v e lo p m e n t p a tte rn s.

B. Farmland

T h ere  a re  n o  p rim e  o r u n iq u e  ag ric u ltu ra l lands, as defin ed  in  th e  F a rm la n d s  P ro tec tio n  P o licy  

A c t o f  1981: 7 U .S .C . 4 2 0 1 -4 2 0 9  (P .L . 97 -98 ), cu rren tly  d e s ig n a te d  in  th e  S ta te  o f  A lask a . T h e  

F a rm la n d  P ro te c tio n  A c t is  n o t ap p lic a b le  to  th is p ro jec t an d  n o  fo rm a l co n su lta tio n  w ith  the 

N a tu ra l R eso u rc e  C o n se rv a tio n  S e rv ice  is  required .

E x e c u tiv e  O rd e r 12898 d a ted  2 /1 1 /9 4 , th e  D epartm en t o f  T ra n sp o rta tio n  O rd e r o n  E n v iro n m en ta l 

J u s tic e  (D O T  O rd e r 5 6 1 0 .2 ) d a te d  4 /1 5 /9 7 , and  F H W A  O rd e r 66 4 0 .2 3  d a te d  12/2/98 req u ire  

F e d e ra l a c tio n s  av o id  ca u s in g  d isp ro p o rtio n a te ly  h igh  an d  ad v e rse  im p a c ts  on  m in o rity  an d  lo w  

in c o m e  p o p u la tio n s  w ith  re sp e c t to  h u m an  h ea lth  and  the en v iro n m e n t. T h is  p ro jec t w o u ld  in  

fa c t b e n e f it  th e  n e ig h b o rin g  co m m u n itie s  by p ro v id in g  b e tte r  a c ce ss  to  fr ie n d s  an d  fam ily , 

re d u c e d  sh ip p in g  co s ts , p ro v id e  m o re  em p lo y m en t o p p o rtu n itie s , an d  re d u c e  co m m u tin g  tim e  fo r  

th o se  re s id e n ts  th a t live in  o n e  v illa g e  b u t w o rk  on th e  o th e r s id e  o f  th e  r iv e r. N u m ero u s  I liam n a  

an d  N o n d a lto n  re s id en ts  h a v e  s ta te d  th a t th ey  w ould  v isit th e ir  fr ien d s a n d  fam ily  m ore 

f re q u e n tly  i f  a  m o re  e c o n o m ic  m ean s  w e re  av a ilab le  to  g e t ac ro ss  th e  N e w h a le n  R iver.

P ro p e r ty  v a lu e s  in  N o n d a lto n  m a y  in c rease  slig h tly  d u e  to  b e tte r  a c ce ss ib ility . C o m m u n ity  

c o h e s io n  w o u ld  b e  en h a n ced , s in c e  th e  im p ro v ed  road  w o u ld  a llo w  g re a te r  so c ia l in te rac tio n  

b e tw e e n  th e  th ree  co m m u n itie s . T h ere  w o u ld  be  increased  re c re a tio n a l o p p o rtu n itie s  as re s id e n ts  

o f  a ll th re e  co m m u n itie s  w o u ld  b e  b e tte r  ab le  to  partic ipa te  in  e v e n ts  a n d  ac tiv itie s  in 

c o m m u n itie s  o th e r  th an  th e ir  o w n . T h e  sch o o l d is tric t w o u ld  b en e fit f ro m  d ec rea sed  co sts  o f  

tra n s p o r tin g  s tu d e n ts  b e tw een  sc h o o ls  fo r  ac tiv ities. S tu d en ts  w o u ld  be a b le  to  p a r tic ip a te  w ith

C.  ̂ Social
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o ther a rea  sch o o ls  a n d  sh a re  v a r io u s  te ac h in g  a n d  e x tra  cu rr ic u la r  re so u rces . C u rre n tly  som e 

ac tiv ities  can  n o t b e  o ffe red  in  I lia m n a  o r  N o n d a lto n  due  to  th e  lo w  n u m b ers , b u t th e  school 

d istric t h as  in d ica ted  th a t i f  th e  tw o  co m m u n itie s  w e re  co n n e c ted  by  a  b rid g e  th e y  w o u ld  try  an d  

share re so u rces  and  o ffe r  m o re  c la sse s  a n d  ev en ts . T h e  lin k in g  o f  th e  co m m u n itie s  w ou ld  

enhance o p p o rtu n itie s  fo r jo in t  re g io n a l d e v e lo p m e n t m easu re s  su ch  as a  reg io n a l hosp ital, 

hom e fo r  e ld ers , an d  a  reg io n a l lan d fill. P u b lic  s a fe ty  w o u ld  be  g rea tly  im p ro v ed , a llo w in g  sa fe r  

and ex p ed ited  em erg en cy  re sp o n se  tim es , im p ro v e d  sa fe ty  o ff ic e r  re sp o n se  tim es, b e tte r  traffic  

safety, an d  a  fire  e sc ap e  ro u te  in  th e  ev e n t o f  a  f ire  in  N o n d a lto n .

The m a jo rity  o f  lo ca l re s id e n ts  u se  A T V s  fo r m o to riz e d  tran sp o rta tio n , w ith  a  fe w  res id en ts  u sin g  

cars an d  tru ck s . T h is  tren d  o f  u s in g  A T V 's  w o u ld  be  e x p e c ted  to  co n tin u e , as  th e  co st o f  

transporting , m a in ta in in g , a n d  o p e ra tin g  fu ll s iz e  v eh ic le s  in  th is  a rea  is co stly .

The u tiliz a tio n  o f  th e  N e w h a len  R iv e r  f ish e r ie s  an d  re c re a tio n  use o f  the  r iv e r  ex h ib its  a  pattern  

o f  in c reasin g  u se  a n d  A D F & G  p e rso n n e l h av e  n o te d  in c re ased  u sag e  o f  th e  m o re  rem o te  a reas by 

those d es ir in g  a  tru e  w ild e rn e ss  e x p e rien ce . T h is  p ro jec t sh o u ld  n o t ch an g e  th is  p a tte rn .

The N o -B u ild  A lte rn a tiv e  w o u ld  re s u lt  in  little  o r  no  c h a n g es  in  cu rren t so c ia l c o n d itio n s  o r 

trends.

D. Relocation

C o n stru c tio n  o f  B u ild  A lte rn a tiv e  N o . 1 w o u ld  n o t req u ire  th e  re lo ca tio n  o f  any  re s id en tia l or 

com m ercia l p ro p e rtie s . T h e  A D O T & P F  h as  th e  rig h t-o f-w ay  n ecessa ry  fo r th is  a lte rn a tiv e .

The N o -B u ild  A lte rn a tiv e  w o u ld  n o t  in v o lv e  a n y  ch a n g es  to  th e  ex is tin g  ro a d w ay  rig h t-o f-w ay  

corridor.

E. Economic

rh e  p ro jec t w o u ld  p ro v id e  im p ro v e d  e c o n o m ic  d ev e lo p m e n t an d  o p p o rtu n ity  fo r a rea  residen ts, 

Retail sa le s  w o u ld  b e n e fit  fro m  e a se  o f  a c cess  a n d  c rea te  m o re  local d em an d  fo r g o o d s  and  

services. T h e  tra n sp o r t a n d  e x c h a n g e  o f  g o o d s  a n d  se rv ic es  w o u ld  be  en h an ced  w > h  a re liab le ,
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S eco n d ary  and  Cumulative Im pacts S tudy___________________________________

enlarged in 1982. Teacher's living quarters (a duplex, small houseHgr^l trailer) are adjacent to the school. 

The school offers various athletic programs, including Native Olympics, gymnastics, and classes for gifted 

children. All the shared circuit riding staff also serve the Newhalen/lliamna school.

L. Transportation Facilities

The existing transportation systems are multi-modal. Some freight coming into Nondalton is flown to 

Iliamna, trucked to the landing site on the Newhalen River and barged to Nondalton. Material that cannot 

be shipped by plane is usually barged to the area by one of two routes. The first route is through the 

Aleutians to Bristol Bay and up the Kvichak River to Iliamna Lake. Another route in Cook Inlet uses a 

primitive road from Williams Port at the head of Iliamna Bay in Cook Inlet to Pile Bay on the southeast 

shore of l.'iamna Lake. Freight is then barged to Iliamna. The switching from one mode to another and 

back again contributes to the cost of goods and construction in the region.

Travel to or from the study area is by plane or boat. Overland travel between Iliamna and Nondalton 

is not possible because of the lack of a bridge over the Newhalen River. Overland winter travel between 

these two communities is possible on the frozen Newhalen River and across Sixmile Lake. Hard to detect 

thin spots in the ice on the Newhalen River vary from day to day during the winter making ice travel very 

hazardous. Two snowmachine riders drowned during the winter of 1995 after going through the ice near 

the mouth of the river near Nondalton. Travel across frozen Lake Clark or Iliamna Lake is also possible 

but not very common due to the high risk involved. Snowmachine and four-wheeler travel is common 

year-round, especially in Nondalton where, larger vehicles are few. The existing winter roadway to the 

proposed bridge site is used by residents traveling between the two communities. The steep hiil on th\e 

east side of the river at the road end prevents the hauling of heavy freight or supplies. Most heavy or 

bulky items are transported by car or truck to the landing site on the old road, transferred to a boat or 

small barge, taken upstream to Nondalton and off-loaded to another vehicle and driven to the final 

destination.

Iliamna

Iliamna has regularly scheduled air service provided by ERA Aviation (Anchorage International) and 

Birchwood Air (Merrill Field). The locally based air taxi is Iliamna Air. The airport at Iliamna is quite large 

and a relic of federal emergency development during World War II. The main runway is 4,000 feet long 

and 150 feet wide. The crosswind runway is 3,000 feet long and 100 feet wide. Both runways are gravel. 

Pike Lake within the airport boundary, serves as a float or skiplane base. The airport is the only one in the 

region with an instrument approach system. Iliamna airport is a certificated airport and the major hub for 

the region. The airport receives mail, freight and regularly scheduled passenger flights. Iliamna airport is 

a commercial aviation service level airport (between 2,500 and 10,000 enplanements). For calendar year 

1993 through the end of fiscal year 1995 the Iliamna airport is listed as having 6,230 enplanements.
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ILIAMNA/NONDALTON ROAD IMPROVEMENTS 
PROJECT NO. 51051
PUBLIC SCOPING MEETING/OPEN HOUSE FORMAT 
NONDALTON MEETING
LOCATION: NONDALTON COMMUNITY BUILDING 
10/28/97 - 2-5 PM 
MEETING NOTES

NOTE: This meeting was originally scheduled for and advertised to be held from 2 PM - 6 PM. 
However, in Iliamna, it was learned that because the Nondalton Airport lights were inoperable 
(and had been for some time), the return flight would have to be completed prior to nightfall. 
Thus, DOT had to close the meeting at 5 PM.

Mike Boleski lives at fish camp. He talked about “suicide hill", the Iliamna bank at the bridge site, 
and how slippery and dangerous it is.

Residents recounted several accidents and near drownings and a few drownings on the lake ice, 
while people were trying to cross the Newhalen River near Nondalton.
Mental Health Aide was also rescued from cold river.

Tom Green says they apply to maintain x miles of roads, including the local Nondalton roads; 
there is no restriction on which miles they maintain. So they choose to use most of the money to 
maintain the Iliamna-Nondalton Road. There is not enough money from that one funding source 
to maintain the roads just within the City of Nondalton anyway.

Nondalton landfill project: Tom Green described “thermal oxidizer" (not exactly an incinerator) 
and how 5 cells are proposed; one to be used at a time to thermally process garbage, etc. Also 
plan to dispose of haz mat and haz waste at this site. Bob Blundell (DEC) has been working with 
them on this.
Susan reminded Tom that PHS and FHWA funds can be used to build access roads to disposal \ 
sites. Many projects are already in progress for PHS landfills and FHWA roads.
Nondalton has chosen 3 sites for the Thermal Oxidizer; one near the river, one by the gravel pit. 
and one further away. They prefer the one nearest the river.
Current landfill is close to the Nondalton runway.

G ladys expressed concern that the road/bridge would increase the problems with alcohol/drugs 
getting into Nondalton. The problems are bad already; she sees them only getting woise The 
VPSO  does not control the situation and the Village Council doesn’t do much either.
Tom Green says that the road would help the two VPSOs (one from Iliamna, one from Nondalton) 
to work together to solve crimes. Often the criminals get away because the VPSO has to stop at 
the river; he can’t follow criminals all the way home. Also, if legal, Tom would like to start up a 4- 
wheeler registration system to track all licenses/owners so VPSOs know who is driving away from 
the scene of the crime; The Nondalton VPSO  is a full-time employee. He performs alcohol 
responses nearly every night. He mainly works a night shift because of the predominance of 
alcohol problems. He occasionally does loose dog reports.

Many residents told of near misses with drownings in river;usually alcohol related, but not always. 
Health Aid (male) nearly drowned recently.

The cost of transportation related to school activities is very high. It cost $2,000 for a plane 
charter recently, to transport a volleyball team from Nondalton to Iliamna. Residents can think of 
much better ways to spend their school dollars than charters between the villages.



W R I T T E N  P U B L I C  C O M M E N T S

Your input is an importantelementin the continued design of this project. To ensure that your views 
are considered, we have provided this sheet for your convenience. Comments should be returned to | 
ADOT&PF by November 7,1997.

ILIAMNA - NONDALTON ROAD IMPROVEMENTS
Project No. 51951

P U B L IC  SC O P IN G  M EET IN G S :

NAME:

MAILING ADDRESS: 

CITY, STATE, ZIP:

□  Monday, October 27, 1997 in Iliamna
□  Tuesday, October 28, 1997 in Nondalton 

Tuesday, November 4, 1997 in Anchorage

(Please Print)

Melvin LeVeque__________

PO BOX )£@_____________

Nondalton, Alaska99640

COM M ENTS
1 have lived in Nondalton since 1986. My first winter there I broke through) 
the ice on two occasions while traveling to Iliamna. On both occasions 
I was traveling with local residents and we were on the marked trail across 
the lake, so it was not attributable solely to my relative ineperience. The 
first time through the ice, if I had been by myself, I would never have been 
able to pull myself out of the water before freezing.

I am currently the manager for the Alaska Commercial Company, and speakir 
from an economic standpoint for the area, completion of a road connection 
between Nondalton, and the airport hub in Iliamna would greatly benefit the 
residents of both communities through lower cost of living; an important factjj 
in these days of welfare reform. The prices charged in our locality are muclj 
higher than they would be if there was not the added transportation cost 
of re-shipping goods once they have been landed in Iliamna. Cost for 
items in any business reflect transportation costs, and we are currently 
subjected to double paying transportation. With the needed completion 
of a road connection between our villages, the price of merchandise would 
go down, because it would cost us less to drive them to Nondalton ourselves 
than it costs to have them flown from Iliamna.

In summary, I have experienced both physical danger, and economic penalty 
attributable to no road connection, as has most of our residents, and I strong 
support the Road And Bridge project between Iliamna <5c Nondalton.

Note: To  mail, fo ld  along solid lines on the back o f  this sheet and tape o r staple, so that the address is  shown.
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:n  p u b l i c  c o m m e n t s

Your input is an important elementin the continued design of this project. To ensure that your views 
are considered, we have provided this sheet for your convenience. Comments should be returned to j 
ADOT&PF by November 7,1997.

ILIAMNA - NONDALTON ROAD IMPROVEMENTS 
Project No. 51951

PUBLIC SCOPING MEETINGS:

□  Monday, October 27,1997 in Iliamna <
□  Tuesday, October 28,1997 in Nondalton
□  Tuesday, November 4,1997 in Anchorage

(Please Print)

NAM E:

M A IL IN G  ADDRESS: 

C ITY , STATE, Z IP :

E v a  L e V e q u e

P . O .  B o x  0 6 2

N o n d a l t o n ,  A l a s k a  . 9 9 6 4 0

COMMENTS

Som e o f  t h e  r e a s o n s  I  h a v e  f o r  w a n t i n g  . t h e  r o a d  a n d  b r i d g e  t o  g o  
t h r o u g h  b e t w e e n  N o n d a l t o n  a n d  I l i a m n a  a r e  v e r y  g o o d  a n d  s. n e c e s s i t y  f o r  
t h i s  c o m m u n i t y .  A l o n g  t h e  s a m e  l i n e s  i t  w o u l d  b e  a  i e t r i m e n t  a n d  v e r y  
d a n g e r o u s , a s  h a v e  b e e n  p r o v e n  i n  t h e  p a s t . t o  a l l o w  t h e  c a n c e l l a t i o n  o f  t h i s |  
p r o j e c t .

On a  p e r s o n a l  l e v e l ,  I  h a v e  g o n e  t h r o u g h  t h e  i c e  w h i l e  c r o s s i n g  t h e  
l a k e  i n  1 9 9 5 .  K y h u s b a n d  w e n t  t h r o u g h  w h i l e  c r o s s i n g  i n  1 9 8 6 .  My s o n  w e n t j  
t h r o u g h  t h e  i c e  i n  1 9 9 6  w h i l e  c r o s s i n g .  T h o s e  k i n d s  o f  s t a t i s t i c s  a l o n e  
s h o u l d  b e  e n o u g h  t o  w a ' r r e n t  a  b r i d g e  i n  a y  o p i n i o n .

I ' v e  k n o w n  e v e r y o n e  i n  I l i a m n a  a n d  N e w h a l e n  a l l  my l i f e  a n d  am n o t  
a b l e  t o  v i s i t  t h e m  u n l e s s  t h e  w e a t h e r  p e r m i t t e d  d e p e n d i n g  o n  t h e  t i m e  o f  t h j  
y e a r .  D u r i n g  f r e e z e - u p  t h e r e  i s n ' t  a c c e s s  t o  t h o s e  v i l l a g e s  a c c e p t  b y  
a i r ,  t h e  s a m e  h a p p e n s  d u r i n g  b r e a k - u p .  I f  I  d o n ' t  h a v e  t h e  m o n e y  t o  t a k e  
a n  a i r p l a n e  w h i c h  i s  u s u a l l y  t h e  c a s e .  I  am n o t  a b l e  t o  s e e  my r e l a t i v e s  a r .J  
f r i e n d s .  I f  t h e  r o a d  a n d  b r i d g e  w e n t  t h r o u g h ,  I  w o u l d  b e  a b l e  t o  g o  a n d  
v i s i t  a t  a  w h im  w h i c h  w o u l d  m a k e  f o r  a  h e a l t h i e r  s o c i a l  l i f e .  T h e r e  a r e  
s t o r e s ,  r e s t u r a n t o  a n d  s o c i a l  a c t i v i t i e s  t h a t  w o u l d  b e  a c . c e s s a b l e  t o  me 
p r o v i d e d  t h e  r o a d  a n d  b r i d g e  w e n t  t h r o u g h .  R i g h t  n o w ,  i f  o u r  s t u d e n t s  
w a n t e d  t o  g o  t o o  I l i a m n a  f o r  a  g a m e  t h e y  w o u l d  h a v e  t o  f l y  b e c a u s e  t h e  
l a k e  i s  i n  t h e  m i d d l e  c f  f r e e z i n g .  T o  c h a r t e r  a n  a i r p l a n e  i s  c o s t l y  
t h e r e f o r e  t h e  c h i l d r e n  a r e  n o t  a b l e  t o  g o  a s  o f t e n  a s  t l ^ y ^ w a a l d A f  
r o a d  a n d  b r i d g e  w e r e  i n  p l a c e .  N o t  t o  m e n t i o n  w o f t i c T b e ^ ^ l e t o
a t t e n d  s o c i a l  e v e n t s  b e t w e e n  t h e  t w o  c o m m u n i t i e s  a s  s c h e d u l e d  w i t h o u t

i t t e n d  b e c a u s e  o f  t h eh a v i n g  t o  w a i t  o n  t h e  w e a t h e r - i o r .  j u s t  n o t  a t t  

Note: T o  mail, fold-alone solid Imeeon m e  back o f

o n .

tape or Staple, so i radt&ess i:is shown.
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W R I T T E N  P U B L I C  C O M M E N T S

Your input is an important elementm the continued design of this project To ensure that your views 
are considered, we have provided this sheet for your convenience. Comments should be returned to j 
ADOT&PF by November 7,1997.

ILIAMNA - NONDALTON ROAD IMPROVEMENTS
Project No. 51951

PUBLIC SCOPING MEETINGS:

Monday, October 27, 1997 in Iliamna 
Tuesday, October 28, 1997 in Nondalton 

□  Tuesday, November 4,1997 in Anchorage

(Please Print)

/ ? /  e . v  i< LNAME:

MAILING ADDRESS: " " D Z  ! 0 &

CI^Y, STATE, ZIP: s i / / )  ^  d  i w  a i r ,  _______

COMMENTS

tv * jf  ^  ^

~ t A < _

C U n  X n <x a k V 0
Note: T o  mail, fold along solid lines on th e  back o f  this sheetjm d ta^e o r  staple, so  tha t the  address is shown.



Remote Roads and Trails
Evaluation Process Standards and Scoring Criteria

Scoring Criteria
Standards

1. Economic 
benefits following 
construction.

Weighting: 3

(5)
Supports economic 
benefits; endorsed as an 
economic development 
project by governmental 
agency or representative 
group.

(3)
Supports capacity or 
new access specifically 
built to support regional 
or local industrial,' 
commercial or resource 
development

( 0 )
Supports minimal, 
speculative or temporary 
economic opportunities 
or benefits or provides 
non-crucial benefit to 
existing economic 
activity.

(-3) (-5)

'• , v - ;ij I n i ~* ^ r r f f i r . ^ *  ‘>•2* vv
2. Health and 
Quality of Life 
(Air and water quality, 
neighborhood 
continuity, access to 
basic necessities) 

Weighting: 4

This project provides a 
significant contribution 
to improved health or 
quality of life through 
reduction or removal of 
existing negative factor.

This project provides a 
moderate contribution to 
improved health or 
quality of life through 
reduction or removal of 
existing negative factor.

Project will have no 
affect cither positive or 
negative on quality of 
life issues.

This project provides a This project provides a 
moderate degradation to significant degradation 
health or quality of life. to health or quality of 

life.

Examples: Access to basic sanitation = 5; dust control =4; access to medical facilily=3.
3. Safety. 

Weighting: 5

Addresses demonstrated 
safety problem of 
significance.

Addresses demonstrated 
safety problem of 
moderate nature or there 
is a record of public 
concern.

Project's primary 
objective is not safety.

4. Improves 
intcrmodal 
transportation or 
lessens redundant 
facilities.

Weighting: 2

Greatly improves the 
connectivity between 
modes and coordination 
and integration of 
passenger and freight 
systems and services 
and/or would clearly 
reduce the need for 
significant capital 
investment in another 
mode.

Moderately improves 
the connectivity 
between modes and 
enhances coordination 
and integration of 
passenger and freight 
systems and/or woulo 
clearly reduce the need 
for moderate capital 
investment in another 
mode.

Minimal or no affect on 
transportation system 
connectivity, or 
coordination and 
integration of passenger 
and freight systems and 
services and docs not 
change the requirement 
for investment in other 
modes.

Moderately decreases the Greatly decreases the 
connectivity between connectivity between 
modes or decreases modes or decreases 
coordination and coordination and 
integration of passenger integration of passenger 
and freight systems and freight systems 
and/or would clearly and/or would clearly 
require the need for require the need for 
moderate capital significant capital 
investment in another investment in another 
mode. mode.

5. Local, other 
agency or user 
contribution to fund 
project development.

Weighting: 4

Contribution provides 
state match, design, 
right-of-way, and 
mai trials.

Contribution provides 
any two: state match, 
design, right-of-way, or 
materials.

Contribution covers no 
capital costs; 
contributes nothing.
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Scoring Criteria
Standards (5) (3) (0) (-3) (-5)

6 . (Use fo r non- 

DO T& P F fa c ilit ie s or 

fa c ilit ie s D O T& P F is 
unsu ilcd to long -te rm  

owne rsh ip ). L o ca l, 
other agency o r user 
co n tr ib u t io n to fund 

ope ra tions and 
maintenance (O & M ) 
cos ts .

W e ig h tin g : 5

C o n tr ib u t io n s =  100% 
and assum ption o f 

ow n e rs h ip . 
(A ssum p tio n o f lik e 
fa c il i ty  O K .)

C o n tr ib u t io n s cove r
__% o f O & M  costs. One

po in t fo r each 25% .

C on tr ib u t io n s cove r < 

25%  to >10%  o f O & M  

co s ts .

C o n tr ib u t io n s cove r 

<10% to > 1% o f O & M  
cos t.

C o n tr ib u tio n s cove r 
<1%  o f O & M  cost.

o r 6 A . (Use fo r 
ta c ilit ie s w h ich on ly 
DO T& P F is log ica l 

owner). Departm enta l 
M & O  p r io r ity

W e ig h tin g : 5

V e ry h igh M & O  
p r io r i t y .

M ode ra te M & O  p rio r ity . N o t an M & O  p rio r ity . N o t an M & O  p r io r ity ; 
wou ld increase M & O  
costs m ode ra te ly .

N o t and M & O  p rio r ity ; 
wou ld increase M & O  : 
costs s ig n if ic a n t ly . i

7. P ub lic Support 

fo r the Pro jec t?

W e ig h tin g : 3

Preponderance o f pub lic 

record in c lu d in g a 

reso lu tio n from  the local 
elected body shows 
support fo r p ro je c t and 
fu l ly  supported in 
o f f ic ia l s ta te /lo ca l 

p la n s .

M a jo r ity  o f pub lic 
record shows support fo r 

p ro je c t; and nom in a lly 
supported in o ff ic ia l 
s ta te /lo ca l p lans.

P ub lic record is d iv ided 

o r undocumented toward 
p ro je c t

M a jo r ity  o f p u b lic 

record shows oppos itio n 

to p ro jec t; and not 
supported in o ff ic ia l 
s ta te /lo ca l p lans.

Preponderance o f pub lic 

record shows oppos itio n 
to pro jec t in c lu d in g a 
reso lu tion from  the local 
elected body and 
contravenes o ff ic ia l 
sta te /lo ca l plans.

8 . E n v iro nm e n ta l 
C on s id e ra tio n s

W e ig h tin g : 1

E n v iro nm en ta l app rova l 
lik e ly  w ith  C a tego rica l 
E xc lu s ion o r a lready 
com p le te .

E n v iro nm en ta l app rova l 
lik e ly  w ith 
E n v iro nm e n ta l 
Assessment o r dra ft 
docum en t c ircu la ted .

E n v iro nm en ta l app rova l 
lik e ly  w ith
E n v iro nm en ta l Im pac t 
S ta tem en t.

E n v iro nm en ta l approva l 
ex trem e ly d if f ic u l t 
50 /50 chance.

E n v iro nm en ta l 
approva l u n lik e ly .
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Remote Roads and Trails
Evaluation Process Standards and Scoring Criteria

Standards
Scoring Criteria 

(0 )
Three or more uses = 5. T w o uses = 3. 

One use = I.

P ro jec t e xh ib its 
modera te in n o va tio n , 
c re a tiv ity o r un ique 
bene fits no t o the rw ise 
rated.

None o f uses lis ted .

P rese rva tion is no t 
s ig n if ic a n t purpose o f 
the p ro jec t.

P ro jec t e xh ib its no 
in n o v a tio n , c re a t iv ity  
o r un ique bene fits not 
o the rw ise rated.

9. W i l l p ro jec t 
provide new access to 
the noted us ;s : water 
sources, la n d fi l ls , 
sewage lagoons /honcy 
bucke t site.-, hea lth care, 
a irpo rts , o r subsis tence 
s ites?

W e ig h tin g : 5

10. S ys tem  
P re se rva tio n .

W e ig h tin g : 3

I I .  Is th is a jo in t 
pro ject w ith A D E C , B IA  
or PHS?

W e ig h tin g : 4

12. O the r factors 
not spec ified .

W e ig h tin g : 2

P ro je c t e xh ib its 
s ig n if ic a n t in n o v a tio n , 
c re a tiv ity o r un ique 

bene fits no t o the rw ise 
rated.

Secondary purpose o f 
p ro jec t is to extend life  

o f e x is tin g fa c il i ty  by 
10 or more years.

M a jo r purpose o f p ro jec t 
is to extend the l ife  o f
e x is t in g fa c il i ty  by 10
o r more years.
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S c o r e P r i o r i t y H i g h w a y B o r o u g h L o c a t i o n N a m e D e s c r i p t i o n C o s t
E s t i m a t e

1 2 3 . 7

1 1 9 . 0

1 1 7 . 2

1 C i t y  & 
B o r o u g h  o f  
J u n e a u

J u n e a u C a p i t a l  T r a n s i t  B u s e s R e p l a c e  f o u r  3 5 - f o o t  t r a n s i t  c o a c h e s . 1 , 0 4 0 , 0 0 0

C i t y  & 
B o r o u g h  o f  
J u n e a u

J u n e a u T h a n e  R o a d R e c o n s t r u c t i o n  f r o m  f e r r y  t e r m i n a l  t o  R o c k  D u m p  ( M o u n t  
R o b e r t s  R o a d ) .

3 , 9 0 0 , 0 0 0

C i t y  & 
B o r o u g h  o f  
J u n e a u

J u n e a u G l a c i e r  H i g h w a y R e c o n s t r u c t  o r  r e l o c a t e  r o a d w a y  f r o m  I n d i a n  P o i n t  t o  P o i n t  
L o u i s a .

5 , 0 0 0 , 0 0 0

1 1 5 . 3 D e n a l i
H i g h w a y

M a t a n u s k a
S u s i t n a

M P  8 0 - 1 0 4  R e s u r f a c i n g R e h a b i l i t a t i o n  i n c l u d i n g  g r a d i n g ,  d r a i n a g e  a n d  s u r f a c i n g  
i m p r o v e m e n t s  f r o m  t h e  S u s i t n a  R i v e r  ( M P  8 0 )  t o  B r u s h k a n a  
C r e e k  ( M P 1 0 4 ) .  A f t e r  a d d i t i o n  o f  n o w  s u r f a c e  a g g r e g a t e  
t h e  s u r f a c e  w i l l  e i t h e r  b e  p a v e d  o r  c a l c i u m  c h l o r i d e  w i l l  b o  
a p p l i e d  t o  b i n d  t h e  s u r f a c e .

4 , 0 0 0 , 0 0 0

1 1 1 . 5 U n o r g a n i z e d P r i n c e  o f  
W a l e s

B i g  S a l t  L a k e  R o a d R e a l i g n m e n t  a n d  r e c o n s t r u c t i o n  o f  1 4 . 5  m i l e s  o f  r o a d ,  w i t h  
b a s e  a n d  p a v e m e n t .  R e p l a c e  b r i d g e s  o n  t h r e e  s t r e a m s .

3 , 0 0 0 , 0 0 0

1 1 0 . 7 K e n a i
P e n i n s u l a

H o m e r E a s t  E n d  R o a d :  M P  
0 . 0 - 3 . 6

P r o v i d e  f o r  r e h a b i l i t a t i o n  a n d  s a f e t y  i m p r o v e m e n t s  o n  
H o m e r  E a s t  E n d  R o a d  f r o m  t h e  P i o n e e r  S t r e e t / L a k e  S t r e e t  
i n t e r s e c t i o n  ( M P  0 . 0 )  t o  t h o  i n t e r s e c t i o n  w i t h  K a c h e m a k  
D r i v e  ( M P  3 . 6 ) .  T h e  p r o j e c t  w i l l  w i d e n  t h e  p a v e d  s u r f a c e  
a n d  m a y  i n c l u d e  r e a l i g n m e n t s ,  s l o p e  f l a t t e n i n g  a n d  o t h e r  
s a f e t y  i m p r o v e m e n t s  a s  r e q u i r e d .  T h e  p r o j e c t  a l s o  i n c l u d e s  
d r a i n a g e  i m p r o v e m e n t s  a n d  a  s i d e w a l k / p a t h .

9 , 4 0 0 , 0 0 0

1 1 0 . 5

1 0 9 . 5

1 0 9 . 5

L a k e  & 
P e n i n s u l a

I l i a m n a I l i a m n a  t o  N o n d a l t o n  R o a d C o m p l e t e  a  n o w  r o a d  2 2 . 3  m i l e s  in  l e n g t h  f r o m  I l i a m n a  t o  
N o n d a l t o n  i n c l u d i n g  a  b r i d g e  a c r o s s  t h e  N e w h a l e n  R i v e r .  T h e  
p r o j e c t  w a s  i n i t i a t e d  in t h e  e a r l y  1 9 8 0 ' s .  T h e  r o a d b e d  h a s  
a l r e a d y  b e e n  p a r t i a l l y  c o m p l e t e d .

9 , 7 5 0 , 0 0 0

C i t y  & 
B o r o u g h  o f  
J u n e a u

J u n e a u J u n e a u  A c c e s s  
I m p r o v e m e n t s  E I S

E v a l u a l i o n  o l  i m p r o v e m e n t s  t o  a c c e s s  J u n e a u . 5 0 0 , 0 0 0

U n o r g a n i z e d W h i t t i e r A c c e s s  I m p r o v e m e n t s C o n s t r u c t  i m p r o v e d  a c c e s s  f r o m  P o r t a g e  V a l l e y  t o  W h i t t i e r .  
T h e  s c o p e  o f  t h o  p r o j e c t  w i l l  b e  d e t e r m i n e d  d u r i n g  
p r e p a r a t i o n  o f  t h e  p r o j e c t ' s  e n v i r o n m e n t a l  i m p a c t  
s t a t e m e n t .

4 9 , 8 0 0 , 0 0 0
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A t t a c h  U

T e le p h o n e  (907)  586-2263  
F a x  (907) 586-1097

211 F o u r th  S t re e t ,  S u i t e  108, J u n e a u ,  A la s k a  99801 
E - M a i l  "m h i c k e y @ e a g l e . p t i a l a s k a . n e t "

(S E N T  V IA  FAX)

N ovem ber 6, 1997

M s. S u s a n  N . W ick
E n v iro n m e n ta l T eam  L e a d e r
C e n tra l  R egion, D iv ision  o f D esign  & C o n stru c tio n
D e p a r tm e n t o f T ra n s p o r ta tio n  & P ub lic  F ac ilitie s
P.O. Box 196900
A nchorage , A lask a  99519-6900

Re: I lia m n a  R oad Im p ro v em en ts  P ro jec t No. ST P-0214(3)/51951

I t  w as  n ice  see in g  you a g a in  a t  th e  sco p in g  m e e tin g  on N o v em b er 4. I w an ted  to 
p ro v id e  som e w rit te n  co m m en ts  to  su p p le m e n t t h a t  d iscussion .

I h a v e  been  w o rk in g  in  su p p o r t  of co m p le tin g  th is  p ro jec t fo r th e  l a s t  th re e  y e a rs  as a 
t ra n s p o r ta t io n  c o n su lta n t an d  lobbyist on b e h a lf  of th e  L ake a n d  P e n in s u la  B orough . 
I a lso  h a v e  a  h is to ry  w ith  th e  p ro jec t d a tin g  back  to m y te n u re  a s  c o m m is s io n e r  
b e tw een  1987 an d  1991. F in a lly , I b rin g  over tw en ty  y e a rs  of e x p e rien c e  w o rk in g  as a 
t r a n s p o r ta t io n  p ro fessio n a l in  A lask a , w ith  a n  ex ten s iv e  h is to ry  o f lo o k in g  a t  s im i la r  
p ro jec ts  in  ru r a l  a re a s  th ro u g h o u t th e  s ta te .

I fa il to u n d e rs ta n d  how  anyone  can  p ropose  a  logical a rg u m e n t th a t  th is  p ro jec t is  
so m e th in g  o th e r  th a n  th e  com ple tion  of t ra n s p o r ta t io n  im p ro v e m e n t p ro je c t s ta r te d  
tw e n ty  y e a rs  ago. I th in k  th e  record  is  q u ite  c lea r th a t  the  in te n t  fro m  th e  b e g in n in g  
h a s  been  to develop a  ro ad  lin k  be tw een  th e  c o m m u n itie s  o f N o n d a lto n , I l ia m n a  a n d  
N e w h a le n .

I t  w as su g g es te d  d u r in g  th e  m e e tin g  th a t  th e  A lask a  D e p a r tm e n t o f T ra n s p o r ta t io n  
a n d  P ub lic  F a c ilitie s  (D O T/PF) h a s  p rev io u s ly  m ad e  d ec is io n s  to n o t su p p o rt th e  
p ro jec t, in c lu d in g  a ro u n d  th e  1986 tim e  fram e . W hile I c a n n o t s p e a k  to th e  spec ific  
reco rd  d u r in g  1986, I can  te ll you w ith  com plete c e r ta in ty  th a t  th e  d e p a r tm e n t 
s tro n g ly  su p p o rte d  com pletion  o f th is  p ro jec t d u rin g  m y te n u re  as  c o m m is s io n e r , 
w h ich  s ta r te d  in  M arch  1987 a n d  en d ed  in  J a n u a r y  1991. T h e re  is  a  reco rd  th a t  c a n  
c lea rly  s u p p o r t  th is  s ta te m e n t, in c lu d in g  sev e ra l a tte m p ts  to g a in  a  g e n e ra l  fu n d  
a p p ro p r ia tio n  to c o n s tru c t th e  b rid g e  a n d  fin ish  th e  ro ad  in to  N o n d a lto n . T h e  
d e p a r tm e n t a lso  t r a n s fe r re d  a  s u rp lu s  b rid g e  ou t to th e  a re a  for u se  on  the  p ro jec t, 
an  ac tio n  w hich  w as ta k e n  I believe d u r in g  th e  m id 1980’s.

mailto:mhickey@eagle.ptialaska.net


Ms. Susan  N. Wick -2- Novem ber 6, 1997

You h e a rd  som e ex ce lle n t te s t im o n y  fro m  local re s id e n ts  d u r in g  o u r  m e e t in g  
d e sc rib in g  th e  n u m e ro u s  b en e fits  t h a t  w o u ld  r e s u l t  i f  th e  b rid g e  a n d  h a r d  lin k  is  
b u ilt. I ’m  qu ite  com fo rtab le  th a t  a n y  objective, in d e p e n d e n t a n a ly s is  w ill fin d  
s ig n if ic a n t ju s tif ic a tio n  to p ro ceed . A t a  m in im u m , th is  p ro je c t w ill p ro v id e  th e  
fo llow ing  b en efits :

1. Local t ra n s p o r ta t io n  w ill be s a fe r  a n d  m ore  re lia b le . R e s id e n ts  w ill no  
lo n g e r h a v e  to r isk  th e i r  liv es  t ry in g  to  cross th e  ice d u r in g  th e  w in te r ,  o r 
r is k  a  f lig h t d u r in g  m a rg in a l co n d itio n s  in  a n  em ergency . T h e  a b ility  to 
g a in  access  to th e  I l ia m n a  A irp o r t w ill be g re a tly  im p ro v ed , w h ic h  is  
im p o r ta n t  for m ed iv ac  u se  a n d  g e n e ra l  tra v e l.

2. T ra n s p o r ta tio n  costs  w ill be re d u c e d  s ig n ific a n tly . C u r r e n t  e s t im a te s  
show  th a t  a n  a v e rag e  o f 25% o r m o re  of th e  cost to t r a n s p o r t  goods a n d  
peop le  in  an d  o u t o f N o n d a lto n  is  r e la te d  to th e  leg  b e tw een  I l i a m n a  a n d  
N o n d a lto n .

3. T h e  c o m m u n itie s  in  th e  re g io n  w ill ex p e rien ce  re d u c ed  co sts  to p ro v id e  
e s se n tia l se rv ices . F o r  ex am p le , in f r a s t r u c tu r e  d e v e lo p m e n t a n d  
re la te d  o p e ra tin g  costs  can  be re d u c ed  fo r b asic  se rv ice s  s u c h  a s  
m ed ica l, e d u ca tio n , a n d  fire /p o lice  by s h a r in g  fa c ilitie s , e q u ip m e n t a n d  
h u m a n  re so u rc e s . A n o th e r  ex am p le  is th e  o p p o rtu n ity  to develop  a  
reg io n a l lan d fill i f  th is  p ro je c t is  com pleted .

4. E n v iro n m e n ta l b en efits  w ill be g a in e d . A c o n s id e ra b le  a m o u n t  o f  th e  
fuel u sed  by N o n d a lto n  c u r re n tly  m oves on o r a c ro ss  th e  r iv e r , o ften  in  
sm a ll, u n s ta b le  sk iffs. S w itc h in g  th e se  m o v e m e n ts  to tru c k  d e liv e r ie s  
w ill g re a tly  red u ce  th e  p o te n tia l fo r fuel sp ills  in to  th e  r iv e r .  F u e l 
s to ra g e  for th e  a re a  can  a lso  be co n so lid a ted , w h ich  w ill b r in g  a t t e n d a n t  
e n v iro n m e n ta l an d  co st sav in g s .

5. R es id e n ts  of a ll th re e  c o m m u n itie s  w ill see a n  im p ro v ed  q u a lity  o f life 
an d  m o re  econom ic o p p o rtu n ity . In  a d d itio n  to th e  v a lu e  of th e  p re v io u s  
ben efits , th e re  w ill be a n  in c re a s e d  ab ility  to en joy  m o re  so c ia l 
in te ra c t io n  an d  to p u r s u e  econom ic  o p p o rtu n itie s  in  th e  g e n e ra l  a r e a  
becau se  o f m o re  safe , a ffo rd ab le  a n d  re lia b le  t ra n s p o r ta t io n .

By a ll a cc o u n ts , th is  p ro je c t en joys tre m e n d o u s  s u p p o r t  from  a ll p a r t s  o f the  
im m e d ia te  reg io n . I re c a ll h e a r in g  e x te n s iv e  an d  u n iv e rs a l s u p p o r t  tw o y e a rs  ago 
d u r in g  a n  in fo rm a l m e e tin g  in  N o n d a lto n  w h ich  C o m m iss io n e r  P e rk in s  a tte n d e d , 
w h ich  in c lu d ed  n u m e ro u s  in d iv id u a ls  fro m  I l ia m n a  a n d  N e w h a le n  w ho m ad e  th e  
e x tra  effo rt to  m ak e  i t  in to  N o n d a lto n  to p a r tic ip a te  in  th e  h o u r  a n d  a  h a l f  sessio n . I n 
m y exp erien ce , i t  is  c e r ta in ly  r a r e  to see  th is  level o f  a lm o s t u n iv e rs a l  su p p o rt.



Ms. Susan  N. Wick -3- November 6,1997

I t  is  c lea r  th a t  th e  p r in c ip a l objection  to th is  p ro jec t com es fro m  a s in g le  A n c h o ra g e  
re s id e n t  w ho ow ns p ro p e rty  n e a rb y , a n d  w ho en joys c o n s id e ra b le  f in a n c ia l 
w h e re w ith a l to, in  th e  w r i t te n  w ords of h is  a tto rn e y , “oppose th is  p ro je c t by a n y  an d  
all m e a n s , in c lu d in g  to l i t ig a te  to block th e  p ro je c t.” T he  b a s is  fo r th is  objection 
a p p a re n tly  is  a  co n ce rn  a b o u t th e  a e s th e tic  or v isu a l im p a c t  fro m  th e  b rid g e , and  a 
concern  t h a t  th e  p ro je c t w ill r e s u l t  in  in c re a se d  d e m a n d  on th e  s p o r t  f is h  resou rce .

As fa r  a s  th e  a e s th e tic  is su e , I fa il to u n d e rs ta n d  how  th e  sa fe ty  a n d  b a s ic  qua lity  of 
life of soQ& m a n y  A la sk a n s  c an  be sac rif iced  for th a t  re a so n . H o w ev er, I need  to 
d isclose t h a t  I h a p p e n  to  be som eone w ho fin d s  b rid g e s  a e s th e t ic a l ly  p le a s in g , a t  le a s t 
m ore  p le a s in g  th a n  g ro te sq u e ly  la rg e , o s te n ta tio u s  v a ca tio n  h o m e s  in  th e  m id d le  of a 
N a tio n a l P a rk  an d  P re se rv e , s u c h  as th e  one b e in g  b u ilt by th e  p a r ty  o b jec tin g  to the  
p ro jec t.

O n th e  is su e  of re so u rc e  im p a c t, I believe all co n ce rn ed  a g re e  th e  fu ll ra n g e  of 
b e n e fits  a n d  im p ac ts  sh o u ld  be an a ly zed . H ow ever, i t  n e ed s  to  be p o in te d  o u t th a t  the  
e x is tin g  ro a d  s tre tc h e s  th e  le n g th  o f th e  N e w h a le n  R iv e r today , w ith  n u m e ro u s  
la n d in g s  av a ilab le  to g a in  access  to th e  r iv e r  a n d  co n n ec ted  w a te r  bod ies. G iven 
th e se  fa c ts  (w hich h a s  been th e  case fo r n e a r ly  tw e n ty  y e a rs ) , I fa il to see w hy 
co m p le tin g  the  b rid g e  a n d  ro a d  in to  N o n d a lto n  a lo n e  w ill b r in g  n u m e ro u s ,  
a d d itio n a l s p o r t  fish  u s e r s  in to  th e  a re a . I w ould s u g g e s t c o n tin u e d  im p ro v em e n ts  of 
th e  I l ia m n a  A irp o rt su c h  a s  th e  new  c ro ssw in d  ru n w a y , w ill lik e ly  c re a te  m o re  
p re s s u re  on  th e  re so u rce  th a n  th is  p ro jec t ever could.

T h is  p ro jec t is  one o f th e  o f s tro n g e s t  r u r a l ,  su rfa ce  t r a n s p o r ta t io n  p ro je c ts  I ’ve seen  
d u r in g  m y e n tire  c a re e r  a s  t r a n s p o r ta t io n  p ro fess io n a l. As a  fo rm e r  c o m m is s io n e r ,
I m u s t  observe th a t  i t  w ould  be a  p u b lic  policy tra g e d y  o f th e  w o rs t  k in d  fo r the  
d e p a r tm e n t  to deny  th e  300 to 500 lo n g  tim e  re s id e n ts  o f th is  a r e a  th is  v a luab le  
tra n s p o r ta t io n  im p ro v em e n t on th e  b a s is  o f  th e  ob jections ra is e d  to  d a te .

T h a n k  you fo r th e  o p p o rtu n ity  to su b m it th e se  com m ents.

S in c e re ly ,

P rin c ip a l

cc. T h e  H o n o rab le  Jo e  P e rk in s , D O T /P F  C o m m issio n e r 
W a lt W rede, M a n a g e r , L a k e  a n d  P e n in su la  B o ro u g h
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D e a r M r. B ry s o n :

T h is  c o n f i rm s  o u r  p h o n e  c o n v e r s a t i o n  o f  an  h o u r  a g o .

I  r e p r e s e n t  a c l i e n t  who o p p o s e s  t h e  p r o p o s e d  b r i d g e  a n d  
r o a d  f ro m  I l i a m n a  t o  N o n d a l to n .  My c l i e n t  h a s  a u t h o r i z e d  me, a n d  
i s  i n  t h e  c o u r s e  o£ s e e k in g  a n d ~ a u th o r iz in c r  o t b e r  a t t o r n e y s . to  
o p p o s e  t h e  p r o j e c t  by  a n y  and  a l l  m e an s , i n c l u d i n g  t o  l i t i g a t e  to  
b l o c k  t h e  p r o i e c t .

On b e h a l f  o f  t h a t  c l i e n t  —  an d  I a p p r e c i a t e  a t  y o u r  
s u g g e s t i o n  t o  d o  so  —  I  r e q u e s t  t h a t  yo u  r e c o n s i d e r  y o u r  r e c e n t ,  
d e c i s i o n  g r a n t i n g  a  c a t e g o r i c a l  e x c l u s i o n  u n d e r  NEPA -and t h a t  t h e  
s c o p i n g  p r o c e s s  b e  r e - o p e n e d  f o r  t h e  f o l l o w i n g  r e a s o n s  —  w h ic h  I 
do n o t  v ie w  a s  a n  e x c l u s i v e  l i s t  o f  t h e  i s s u e s  I  w i l l  r a i s e .

I  h a v e  r e q u e s t e d  from  S u san  W ick, a t  A la s k a  DOT, t h e  DOT 
f i l e s  on  t h i s  p r o j e c t  b u t  h a v e  n o t  y e t  r e c e i v e d  th e m . 7 am 
c o n c e r n e d  t h a t  t h e  s c o p in g  p r o c e s s  may h a v e  b e e n  c u r s o r y .  I t  may 
h a v e  i d e n t i f i e d  n a r ro w  i s s u e s  r e l a t e d  t o  t h e  b r i d g e  i t s e l f  a n d  f i s h
h a b i t a t  an d  p r o b a b ly  
p o t e n t i a l ,  c u m u la t iv e  
w e l l  b e  in . te r m s  o f :.;  1

d i d  not,; t a k e  NBPA's 
e f f e c t s  o f  t h e  b r i d g e .

’h a r d  lo o k "  a t  t h e  
T h o se  e f f e c t s  may

(1)' i n c r e a s e d  a c c e s s  t o  an d  u s e  o f  t h e  r i v e r  i t s e l f ;

(2 )  ' i n 'c r e a s e d  c ro w d in g  a l o n g ' t h e  r i v e r  a* w e l l  -as i c c r a a s e d  
■ ’ ' , v u s e  o f  a r e a s  o f  th e  r i v e r ,  t h a t  a r e  l e s s  u s e d  a t  p r e s e n t ;

i . ’ •• • * %
(3 )  i n c r e a s e d  t r e s p a s s  on p r i v a t e  p r o p e r t y ;

(4 )  w h a t a r e  p r o b a b ly  d e m o n s t r a b le ,  n e g a t i v e  e f f e c t s  on  t h e  
e c o n o m ic  v a lu e  o f  t h e  N ew halen  R iv e r  a s  w e l l  a e  o t h e r  
f i s h e r i e s  w e s t  o f  t h a t  r i v e r ;  tw o  s t u d i e s  o f  A la s k a n  
s p o r t  f i s h e r i e s  and  s p o r t  f i s h i n g  i n d u s t r y  i n  t h a t  r e g i o n
a n d . i n  S o u t h c e n t r a l  A la s k a  {John  I s a a c s  & A s s o c . ,  1 9 S 3 ; 
J o n e s  « S to k e s ,  ( c a .  1987) i n d i c a t e  t h a t  e co n o m ic  v a l u e s
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d e c l i n e  a s  c ro w d in g  i n c r e a s e s ;

( 5 )  i n c r e a s e d  a c c e s s  t o  l a n d s  w e s t  o f  t h e  r i v e r ,  w i t h  
p o s s i b l e  n e g a t i v e  a f f e c t s  o n  s u b s i s t e n c e  u s e r s ,  a n d  an 
i n c r e a s e  i n  t e n s i o n s  b e tw e e n  s u b s i s t e n c e  ar-.d o p o r t  u s e r s ,  
o f  m o o se  a n d  c a r i b o u  w e s t  o f  t h e  r i v e r ;

( 6 )  a f f e c t s  on  b ro w n  b e a r  a n d  b e a r - h u m a n  i n t e r a c t i o n s  a l o n g  
t h e  N e w h a le n  R i v e r ,  a r i s i n g  f r o m  i n c r e a s e d  a c c e s s ,  
p a r t i c u l a r l y  now i n  l i g h t  o f  l a s t  y e a r ' s  k i l l i n g  o f  f i v e  
b ro w n  b e a r  on  N e w h a le n  a n d  i n  l i g h t  o f  r e c a n t  A n c h o r a g o  
D a i l y  News h e a d l i n e  a r t i c l e s  t h a t  a t t r i b u t e  c l o s i n g  o f  
b ro w n  b e a r  h u n t i n g  s e a s o n s  o n  t h e  K a n a i  P e n i n s u l a  t o  
i n c r e a s e s  i n  r o a d  a c c e s s ,

( 7 )  e f f e c t s  on u s e r s  o f  L ak e  C l a r k  N a t i o n a l  P a r k  o r  u s e r s  o f  
a r e a s  w e s t  o f  t h e  P a r k ,  w h e re  t h o s e  e f f e c t s  m ay r e s u l t  
f ro m  i n c r e a s e d  a c c e s s  w e s t  o f  t h e  r i v e r ,

(Q ) e f f e c t s  t h a t  i n c r e a s e d  a c c e s s  m ay h a v e  o n  w o r l d  c l a s s  
r a in b o w  t r o u t  m a n ag e m e n t i n  t h e  a r e a ,  i n c l u d i n g  a f f e c t s  
on  t h e  a b i l i t y  o f  t h e  S t a t e  t o  m a i n t a i n  a g e  c o h o r t  
d i s t r i b u t i o n ,  p o p u l a t i o n s ,  a n d  f i s h e r y  q u a l i t y  u.ndc»r th 9  
p r e s e n t  r e g u l a t o r y  r e g i m e ,  w h ic h  a l l o w s  a  v e r y  l i m i t e d  
h a r v e s t ,  a n d

( 9 )  v i s u a l  c o n c e r n s .
•

Aa y o u  know , s u c h  c u m u l a t i v e  e f f e c t s  f a l l  w e l l  w i t h i n  r.he 
s c o p e  a n d  p u r p o s e s  o f  t h e  NEPA p r o c e s s ,  A d d r e s s i n g  s u c h  e f f e c t s  i s  
a t  t h e  h e a r t  o f  t h e  NEPA. As I  r e c a l l ,  a g e n c i e s  h a v e  a n  o b l i g a t i o n  
t o  r a i s e  a n d  r e v i e w  s u c h  p o t e n t i a l  e f f e c t s ,  o v e n  i f  t h e  p u b l i c  d o e a  
n o t  r a i s e  th e m , f o r  t h a t  i s  why r e s o u r c e  a g e n c i e s  h a v e  t h e  m i s s i o n s  
t h e y  d o .

H e r e ,  I  s u s p e c t  t h a t  som e o f  t h e  a g e n c i e s  m ay  h a v e  
f o c u s e d  p r e d o m i n a t e l y  o n  n a r r o w  e f f e c t s  r e s u l t i n g  f o r m  t h e  b r i d g e  
i t s e l f .  I  h o p e  t h a t  t h o s e  a g e n c i e s ,  "’t o o ,  m ay  w a n t  t o  r e c o n s i d e r .

cc: S u sa n W ic k , ADOT



H I C K E Y  &  A S S O C I A T E S
Planning • Management • Lobbying

211 Fourth Street, Suite 108, Juneau, Alaska 99801 
Telephone 907-586-2263, Fax 907-586-1097

April 5, 2004

The Honorable John Cowdery 
The Honorable Thomas Wagoner 
Co-Chairs, Senate Transportation Committee 
Alaska State Legislature 
Juneau, Alaska 99801-1182

Re: Senate Bill No. 371/Iliamna-Nondalton Road Improvements 

Dear Co-Chairs Cowdery and Wagoner:

Several questions were raised during last w eek’s hearing on SB 371 related to the Iliamna- 
Nondalton Road Improvements Project. On behalf o f  my client, the Lake and Peninsula Borough, I 
would like to provide your committee with additional project information. Attachment A is a set of 
maps to provide a better sense of the project scope,

P u b l ic  S a fe t y : Attachm ent B contains some materials from the D O T / P F  E n v i r o n m e n t a l
A s s e s sm en t  (dated January 2000) for the Iliamna-Nondalton Road Improvements Project. T h is  

in fo rm a t io n  d e s c r ib e s  tw o  fa ta l it ie s  each  f r o m  1988 an d  1995 in v o lv in g  s n o w m a ch in e  r id e r s  

d r o w n in g  a f te r  g o in g  th ro u g h  the  ic e  n e a r  N o n d a lto n .  I ’ve also included additional material 
from this docum ent describing several near drownings, including first-hand reports from 
individuals.

T h e  need  f o r  t r a n s p o r ta t io n  im p ro v e m e n ts  to  a d d re s s  a p u b l ic  s a fe ty  p ro b le m  s h o u ld  not 

d epen d  on  how  m a n y  fa ta l it ie s  h a ve  o c c u r re d . E v id e n c e  f r o m  the  p u b l ic  re c o rd  d e m o n s tra te s  

th e re  is  a re a l p u b l ic  sa fe ty  c o n c e rn  w ith  th e  c u r re n t  m e th o d  o f  s u r fa c e  access, m o s t ly  re la te d  

to w in te r  c ro s s in g s  o f  th e  r iv e r  o r  la k e . DOT/PF’s analysis also concludes that “the opportunities 
and likelihood of serious injuries and accidental deaths resulting from air travel between Nondalton 
and Iliamna/Newhalen will be lessened" by  the project.

D O T / P F  P la n n in L ' R e q u ir e m e n t s : You heard discussion about the current statutory requirement 
for DOT/PF to consider the costs and benefits o f  a planned transportation improvement. In my 
opinion, the statute in question (AS 44.42.050(a)) docs not require a strict economic evaluation, nor 
does it require a positive cost/benefit result to proceed with a particular project.

I worked for the department for nearly fourteen 'e a rs  between 1976 and 1991, including four years 
as commissioner during the Cowper administration. Starting at least in the I980\s and continuing 
to the present, the department has used a comprehensive project evaluation system to develop the 
Statewide Transportation Improvement Program (STIP). This process typically looks at a wide 
range of direct and indirect costs and benefits, including project costs, annual state maintenance 
costs, long-term economic benefits, environmental issues, public safety benefits, and health and 
quality of life impacts, Many of these consideration can be quantified, while other elements are 
less tangible but should be (and have been) part of the department’s project evaluation process.



Attachment C is a copy of D O T /PF’s 1995 “Remote Roads and Trails Evaluation Process Standards 
and Scoring Criteria.” These criteria governed the evaluation process for the Iliamna-Nondalton 
Road Improvements Project at the time of its initial evaluation and inclusion in the federal STIP. A 
key fact to note is that most niral projects did not qualify for the federal-aid program prior to a 
change in law in the early 1990’s. The pro ject scored a tota l o f 110.5 points, making it the 
seventh highest scored project in its category during that planning cycle.

P ro jec t  Benefits: Attachment D is a letter 1 prepared in 1997 providing comments on the project 
during the environmental scoping process. It includes a detailed list o f  the following benefits:

■ Local transportation will be safer and more reliable.
■ Transportation costs will be reduced significantly.
■ The communities in the region will experience reduced costs to provide essential services.
* Environmental benefits will be gained.
■ Residents of  all three communities will see an improved quality of  life and more economic 

opportunity.

Litigation H istory : Attachment E is a 1996 letter to the Federal Highway Administration from the 
attorney representing the principal party pursuing the lawsuit on this project. Please note the 
statement in the first paragraph.

“My client has authorized me, and is in the course o f  seeking and authorizing other 
attorneys, to oppose the project hv anv and a ll means, including to litiuatc to block the 
p ro jec t .” (Emphasis added)

While I’ll refrain from speculation about the real motivation behind these actions, I am not 
convinced that the litigation is based on a desire to ensure that p roper public policy govern 
the expenditure o f the State’ s federal transportation dollars.

Please let me know if you have questions or want additional information. 1 urge prompt action and 
your support for SB 371.

Mark S. Hickey 
President

Attachments

cc. The Honorable Gary Stevens, Alaska State Senate
The Honorable Dan Ogg, Alaska State House of Representatives 
Jeff Currier, Borough Manager, Lake & Peninsula Borough
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Suggestion on Language to resolve the rep la t conflict on condem nation proceedings

M arch 23, 2003

BE IT  ENACTED BY TH E LEG ISLA TU RE O F TH E STATE O F ALASKA:

* Section I . The uncodified law o f the State o f  Alaska is amended by adding a new section
to read:

PURPOSE AND INTENT, (a) The purpose o f the amendments to AS 09.55.275, and AS
44.42, is to confirm the municipal role in eminent domain proceedings, while at the same time 
clarifying that such role is not intended to require an identity o f substantive review or procedure 
between private landowner subdivision or zoning review processes, and proceedings for review 
o f replats for the acquisition o f property by government agencies or municipalities, proceedings 
for review o f replats-for the acquisition-o f-property by government-agenoiesr- The Department o f 
Transportation and Public Facilities is directed by AS 44.42.085 to adopt regulations that will be 
the primary and governing authority over replat approval proceedings.

(b) It is the intent o f  the legislature in amending AS 09.55.275 and AS 44.42 to confirm 
confirm the authority o f an agency o f the state or municipality to conduct o f-an-agenoy-ef-the 
state-CH- municipality-to-conduet-condemnation proceedings so long as the agency o f the state or 
municipality obtained preliminary replat approval, notwithstanding challenges to particular 
municipal replat ordinances, review standards, procedures or applications.

(c) This guidance on legislative intent may be applied to past or present interpretation o f 
AS 09.55.275, and to existing litigation such as the State o f Alaska v. Hartman, 3AN-03-13875 
Cl or the State o f  Alaska v. Hinkle, 3AN-04-4768 Cl.

* Sec. 2. AS 09.55.275 is am ended to read:

Sec. 09.55.275. Replat approval. An agency o f the state or municipality [MAY NOT 
ACQUIRE] acquiring property in fee that results in a boundary change located within a 
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) [THAT 
RESULTS IN A BOUNDARY CHANGE] shall conform to this section and AS 44.42.085 by 
obtaining [UNLESS THE AGENCY OR MUNICIPALITY FIRST OBTAINS FROM THE 
MUNICIPAL PLATTING AUTHORITY] preliminary approval o f  a replat showing clearly the 
location o f the proposed acquisition o f private properly. The platting authority may establish 
applicable review processes and standards for replats made for the purpose of right-of-way 
acquisition or condemnation consistent with AS 44.42.085, and regulations adopted under 
AS 44.42.085. If no municipal standards and process are in effect, then the provisions of 
AS 44.42.085, and regulations adopted under AS 44.42.085, shall be followed. Final 
approval o f replat shall be-skfnfarM BE SIMILARLYl also be obtained. However, if  a state 
agency clearly demonstrates an overriding state interest, a waiver to the approval requirements o f 
this section may be granted by the governor. D-is-fmt-flfe-nrtent-oTtbis section4o-confer-rights

[THE PLATTING AUTHORITY SHALL TREAT APPLICATIONS FOR REPLAT MADE BY



STATE OR LOCAL GOVERNMENTAL AGENCIES IN THE SAME MANNER AS REPLAT
PETITIONS ORIGINATED BY PRIVATE LANDOWNERS.]

*Sec. 3. AS 44.42 is am ended by adding a new section to read:

Sec. 44.42.085 Platting of right-of-way acquired through em inent dom ain 
proceedings.

When exercising eminent domain powers, in municipalities exercising the powers o f  AS
29.35.180 or 29.35.260(c), the department shall comply with AS 09.55.275. The department is 
exempt from municipal platting requirements that are in conflict with regulations adopted under 
this section, with other state eminent domain requirements, with AS 34.60, or with the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act o f  1970, as amended (42 
U.S.C. 4601 et seq.). The department shall set, by regulation, uniform standards for preparing 
replats with or without replat approval from municipal platting authorities -exercising the powers 
conferred by AS 29.35.180 or 29.35.260(c) consistent with this section. The regulations must 
contain provision for municipal platting authority review, including the municipal platting 
authority’s elective right to provide preliminary, an J final, replat approval. As to acquisitions 
identified herein, the state is subject solely to the standards o f this section, regulations adopted 
under this section, and AS 09.55.275. Neither the adequacy o f municipal replat processes or 
standards, if  any, nor the failure o f  a municipality to follow its own replat processes and 
standards, shall provide a basis to deprive the state o f eminent domain authority.

*Sec. 4. The uncodified law o f the State o f  Alaska is amended by adding a new section
to read:

RETRO SPEC TIV ITY . This Act is retrospective to July 1.2004-1999.
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Suggestion on Language to resolve the replat conflict on condemnation proceedings

March 23,2003

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law o f the State o f Alaska is amended by adding a new section
to read:

PURPOSE AND INTENT, (a) The purpose o f the amendments to AS 09.55.275, and AS
44.42, is to confirm the municipal role in eminent domain proceedings, w

hile at the same time clarifying that such role is not intended to require an identity o f procedure 
between private landowner subdivision or zoning review processes, and replat approval 
proceedings. The Department o f Transportation and Public Facilities is directed by AS 
44.42.085 to adopt regulations that will be the primary and governing authority over replat 
approval proceedings.

(b) It is the intent o f the legislature in amending AS 09.55.275 and AS 44.42 to confirm 
authority in condemnation proceedings so long as an agency o f the state obtained preliminary 
replat approval, notwithstanding challenges to particular municipal replat review standards or 
procedures or applications.

(c) This guidance on legislative intent may be applied to past or present interpretation of 
AS 09.55.275, and to existing litigation in the case o f State o f Alaska v. Hartman, 3 AN-03- 
13875 Cl.

* See. 2. AS 09.55.275 is amended to read:

Sec. 09.55.275. Replat approval. An agency of the state or municipality [MAY NOT 
ACQUIRE] acquiring property in fee that results in a boundary change located within a 
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) [THAT 
RESULTS IN A BOUNDARY CHANGE] shall conform to this section and AS 44.42.085 bv 
obtaining [UNLESS THE AGENCY OR MUNICIPALITY FIRST OBTAINS FROM THE 
MUNICIPAL PLATTING AUTHORITY] preliminary approval o f a replat showing clearly the 
location o f the proposed acquisition o f private property. The platting authority may establish 
applicable review processes and standards for replats made for the purpose of right-of-way 
acquisition or condemnation consistent with AS 44.42.085, and regulations adopted under 
AS 44.42.085. If no municipal standards and process are in effect, then the provisions of 
AS 44.42.085, and regulations adopted under AS 44.42.085, shall be followed. Final 
approval o f replat shall be similarly obtained. However, if  a state agency clearly demonstrates an 
overriding state interest, a waiver to the approval requirements o f this section may be granted by 
the governor. It is not the intent of this section to confer rights to individual landowners. As 
applied to acquisitions of property identified herein, the platting authority is subject solely 
to the requirements of this section and AS 44.42.085. [THE PLATTING AUTHORITY 
SHALL TREAT APPLICATIONS FOR REPLAT MADE BY STATE OR LOCAL



GOVERNMENTAL AGENCIES IN TI-IE SAME MANNER AS REPLAT PETITIONS
ORIGINATED BY PRIVATE LANDOWNERS.]

*Sec. 3. AS 44.42 is amended by adding a new section to read:

Sec. 44.42.085 Platting of right-of-way acquired through eminent domain 
proceedings.

When exercising eminent domain powers, in home rule municipalities, the department shall 
comply with AS 09.55.275. The department is exempt from municipal platting requirements that 
are in conflict with regulations adopted under this section, with other state eminent domain 
requirements, or with the Uniform Relocation Assistance and Real Property Acquisition Policies 
Act o f 1970, as amended (42 U.S.C. 4601 et secj.). The department shall set, by regulation, 
uniform standards for preparing replats with or without replat approval from municipal platting 
authorities exercising the powers conferred by AS 29.35.180 or 29.35.260(c) consistent with this 
section. The regulations must contain provision for municipal platting authority review, 
including the municipal platting authority’s elective right to provide preliminary, and final, replat 
approval. As to acquisitions identified herein, the state is subject solely to the standards o f this 
section, regulations adopted under this section, and AS 09.55.275. Neither the adequacy o f 
municipal replat processes or standards, if  any, nor the failure o f a municipality to follow its own 
replat processes and standards, shall provide a basis to deprive the state of eminent domain 
authority.

*Sec. 4. The uncodified law o f the State o f Alaska is amended by adding a new section
to read:

RETROSPECTIVITY. This Act is retrospective to July 1, 2001.



THE
FOLLOWING

DOCUMENT(S)
ARE

POOR
ORIGINAL

COPIES



MAR-25-04 THU 06:03 PH ALASKA DOT&PF COHH, FAX NO. 9075868365 P. 01

/
FRANKH. MURKOWSKI, GOVERNOR

DEPARTMENT OF TRANSPORTATION 
AND PUBLIC FACILITIES

OFFICE O F THE CO M M ISSIO N ER

3132 CHANNEL DRIVE JUNEAU, ALASKA 99B01-769Q
TEXT; {907)465-3652FAX: (907)586-6365
PHONE: (907) 4650900

March 24,2004

The Honorable John Cowdeiy 
Alaska Stale Senate 
State Capitol, Room 101 
Juneau AK 99811-1182

State Capitol, Room 416 
Juneau AK 99811-1182

The Honorable Jim Holm 
Alaska House o f Representatives

(Dear Senator Cowdery and Representative Holm:

Thank you for taking the time to meet with my staff person, Jeff Ottcscn, on proposed 
legislation to address the replats resulting from land acquired under eminent domain or 
condemnation proceedings. As Jeff indicated, this issue ju s t came to our attention due 
to a lawsuit filed on the C-Strcet extension. Based on discussion between the 
Department o f  Law and staff in this department whom specialize in right-of-way issues, 
my concern quickly grew. Just this week a second lawsuit was filed on the Kcnai River 
bridge project at Soldotna, based on the same legal argument.

The novel legal theory being advanced in the C-Streel and Kenai River cases is based 
on a state law that dates back to 1975. W hat is new is the interpretation that the state 
cannot fulfill the typical rcplal provisions required o f local government (mandated by 
AS 09.55.275) while also fulfilling the legal processes associated with condemnation. 
While the slate will vigorously defend against these lawsuits, I must say that we arc 
fearful o f the consequence o f an adverse decision. Several major projects across the 
state arc at risk. M ost critical is the Soldotna project that is slated for construction this 
summer.

We have provided your office with a draft o f  suggested legislation (copy enclosed) to 
address this matter. While knowing it is late in the session, I view the passage o f  this 
legislation this year as critical to the public expectation o f  project delivery o f  several 
important projects. We stand ready to offer testimony on the details o f  this legislation 
and (he importance it plays to our department’s delivery o f  vital transportation,

I’m sure it goes w ithout saying that an adverse decision on cither o f  these cases before 
the court would create a legal precedent that could be applied to all other projects in the 
state that require condemnation,
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Senator Cowdery & Rep. Holm Page 2 March 24,2004

The draft we provided was prepared in close alliance with the Department o f  Law. Wc 
anticipate they will also assist with any legal questions that m ay rise during testimony 
in committee hearings.

1 hank you again for your support. Please call upon my staff a  I for any assistance you 
may need.

cc: M ike Tibbies, Legislative Liaison, Office o f  the Governor 
Gregg D. Renkcs, Attorney General, Department o f  Law
James Cantor, C hief Asst. Attorney General, Transportation Section, Dept, o f  Law
John M acKinnon, Deputy Commissioner o f  Highways & Public Facilities, DOT&PF
Gary Hogins, C hief Engineer, Division o f Design & Engineering Services, DOT&PF
Jeff Ottcsen, Director, Division of Program Development, DOT&PF
Gary Ĵ . Paxton, Southeast Regional Director, DOT&PF
Andrew Niemicc, Northern Regional Director, DOT&PF
W illiam Robertson, Centra! Regional Director, DOT&PF
Nona Wilson, Legislative Liaison, Office o f  tire Commissioner, DOT&PF

Sincerely,

Mike Barton 
Commissioner

Enclosure



Suggestion on Language to resolve the replat conflict on condemnation proceedings

M arch 23,2003

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I . The uncodified law o f the State of Alaska is amended by adding a new section
to read:

PURPOSE AND INTENT, (a) The purpose of the amendments to AS 09.55.275, and AS
44.42, is to confirm the municipal role in eminent domain proceedings, while at the same time 
clarifying that such role is not intended to require an identity of substantive review or procedure 
between private landowner subdivision or zoning review processes, and proceedings for review 
of replats for the acquisition of property by government agencies or municipalities. The 
Department of Transportation and Public Facilities is directed by AS 44.42.085 to adopt 
regulations that will be the primary and governing authority over replat approval proceedings.

(b) It is the intent of the legislature in amending AS 09.55.275 and AS 44.42 to confirm 
the authority o f an agency of the state or municipality to conduct condemnation proceedings so 
long as the agency of the state or municipality obtained preliminary replat approval, 
notwithstanding challenges to particular municipal replat ordinances, review standards, 
procedures or applications.

(c) This guidance on legislative intent may be applied to past or present interpretation of 
AS 09.55.275, and to existing litigation such as the State of Alaska v. Hartman. 3 AN-03-13875 
Cl or the State of Alaska v. Hinkle. 3 AN-04-4768 Cl.

* See. 2. AS 09.55.275 is amended to read;

See. 09.55.275. Replat approval. An agency of the state or municipality [MAY NOT 
ACQUIRE] acquiring property in fee that results iu a boundary change located within a 
municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) [THAT 
RESULTS IN A BOUNDARY CHANGE) shall conform to this section and AS 44.42.085 hv 
obtaining [UNLESS THE AGENCY OR MUNICIPALITY FIRST OBTAINS FROM THE 
MUNICIPAL PLATTING AUTHORITY] preliminary approyal of a replat showing clearly the 
location of the proposed acquisition of private property. The platting authority may establish 
applicable review processes and standards for replats made for the purpose of right-of-wnv 
acquisition or condemnation consistent with AS 44.42.085. and regulations adopted under 
AS 44.42.985. tf n o municipal standards and process are in effect, then the provisions of 
AS 44.42.un6. a n J ;  - * loatec ; ndcr AS 44.42.085. shall be followed. Final
approval o f replat snail [BE SIMILARLY] also be obtained. However, if a state agency clearly 
demonstrates an overriding slate interest, a waiver to the approval requirements of this section 
may be granted by the governor. [THE PLATTING AUTHORITY SHALL TREAT 
APPLICATIONS FOR REPLAT MADE BY STATE OR LOCAL GOVERNMENTAL 
AGENCIES IN THE SAME MANNER AS REPLAT PETITIONS ORIGINATED BY 
PRIVATE LANDOWNERS.]
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*Sec. 3. AS 44,42 is amended by adding a new section to read:

See. 44.42.085 Platting of right-of-way acquired through eminent domain 
proceedings.

When exercising eminent domain powers, in municipalities exercising the powers of AS
29.35.180 or 29.35.260(c), the department shall comply with AS 09.55.275. The department is 
exempt from municipal platting requirements that are in conflict with regulations adopted under 
this section, with other state eminent domain requirements, with AS 34.60, or with the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (42 
U.S.C. 4601 el aeq.). The department shall sot, by regulation, unifonn standards for preparing 
replats with or without replat approval from municipal platting authorities exercising tho powers 
conferred by AS 29.35.180 or 29.35.260(c) consistent with this section. The regulations must 
contain provision for municipal platting authority review, including the municipal platting 
authority’s elective right to provide preliminary, and final, replat approval. As to acquisitions 
identified herein, the state is subject solely to the standards of this section, regulations adopted 
under this section, and AS 09.55.275. Neither the adequacy of municipal replat processes or 
standards, if any, nor the failure of a municipality to follow its own replat processes and 
standards, shall provide a basis to deprive the state of eminent domain authority.

*Sec, 4. The uncodified law of the State of Alaska is amended by adding a new section
to read:

RETROSl’ECTIVTTV. This Act is retrospective to July 1 ,1999;

»
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M E M O R A N D U M March 29, 2004

SUBJECT: Retrospective application of statutes relating to replats and eminent 
domain proceedings (Work Order No. 23-LS1879\A)

TO: Senator John Covvdery

FROM: Donald M. Bullock Jr. 
Legislative Counsel

Enclosed with this memorandum is a preliminary draft of a bill relating to eminent 
domain and the replat of boundary procedures.

Due to present workload, I do not have sufficient time to thoroughly research the issues 
the bill is attempting to resolve. This draft is based on the language you provided to me 
that I believe is from people at the Department of Transportation and Public Facilities. I 
made some stylistic changes and reorganized some of the language, but I think the 
meaning is the same as what you provided. I suggest you pass this draft by the people in 
DOTPF who arc advising you on this bill regarding the technicalities of the replat 
process.

I made some revisions to the legislative findings and intent in sec. 1 of the bill draft. 
Findings and intent are not substantive law, but may help a court to interpret the 
substance of an Act. The language I removed from the findings and intent were 
repetitions of the substantive provisions in the body of the bill.

I point out to you an issue relating to the retroactive application of this bill. As you 
know, litigation is proceeding in at least two cases (the Hartman and Hinkle cases 
mentioned in sec. 1) in which the failure to perform a replat under AS 09.55.275 is 
alleged as an affirmative defense to the state's eminent domain action. The affirmative 
defense in each case states that the taking by the state will require a boundary change that 
requires a replat. In both cases, the defendant propcrty-owners believe the failure to 
obtain a replat as required under AS 09.55.275 is a basis for preventing the state's taking 
of their property.

Our state Supreme Court, in Municipality o f  Anchorage v. Suzuki' concluded that the 
municipality was required to obtain a replat before acquiring an easement in two pieces

'41 P.3d 147 (Alaska 2002).



of property. In reaching its decision, the court noted that the power of eminent domain is 
to be strictly construed against the condemning party and in favor of the property owner. 
The court quoted the superior court's finding that the puipose of the replat "is to ensure 
that land acquisitions by condemning agencies . . . comply with all local planning and 
zoning ordinances and local regulations in the same manner and to the same extent as 
other landowners."2

A court could find that a requirement to obtain a replat before the acquisition of an 
owner’s property is part of the due process an owner is entitled to before property is 
taken. If this is so, the retroactive application of the Act could be found to be 
unconstitutional. On the other hand, a court could conclude that the puipose of 
AS 09.55.275 is merely to allow a municipality the opportunity to review whether the 
taking by eminent domain is compatible with its planning and zoning laws. Under this 
latter interpretation, a replat would not part of the due process required to take land from 
its owner.

If I may be of further assistance, please advise.

DMB:med 
04-333. med

Enclosure

Senator John Cowdery
March 29, 2004
Page 2

2 41 P.3d at 149.
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SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

B Y  T H E  S E N A T E  T R A N S P O R T A T IO N  C O M M IT T E E

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to replat approval; relating to the platting of right-of-way acquired

2 || through eminent domain proceedings; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 II * Section 1. The uncodified law o f the State o f Alaska is amended by adding a new section

5 || to read:

6 || PURPOSE AND INTENT, (a) The purpose o f  this Act is to confirm the municipal

7 || role in eminent domain proceedings while at the same time clarifying that that role is not

8 || intended to require the same substantive review or procedures for review o f replats for the

9 || acquisition of property by the state or a municipality as required in replats for private

10 || landowner subdivisions or zoning reviews. Regulations adopted by the Department of

11 || Transportation and Public Facilities shall be the primary and governing authority for replat

12 || approval proceedings.

13 || (b) It is the intent o f the legislature to

14 || (1) confirm the authority o f an agency o f the state or a municipality to conduct

L
-1-

New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 23-LS1879\A

condemnation proceedings so long as the agency o f the state or municipality obtains 

preliminary replat approval as provided for in this Act, notwithstanding challenges to 

particular municipal replat ordinances, review standards, procedures, or applications; and

(2) apply this Act retrospectively to July 1, 1999, and to existing litigation 

such as State o f Alaska v. Hartman, 3 AN-03-13875 Cl and State o f Alaska v. Hinkel, 3AN- 

04-4768 CL

* See. 2. AS 09.55.275 is repealed and reenacted to read:

Sec. 09.55.275. Replat approval. An agency o f the state or municipality 

acquiring property in fee that results in a boundary change located within a 

municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall 

conform to this section and AS 44.42.085 by obtaining preliminary approval o f a 

replat showing clearly the location o f the proposed public street, easement, right-of- 

way, and other taking o f private property. The platting authority may establish 

applicable review procedures and standards for a replat made for the purpose of a 

right-of-way acquisition or condemnation consistent with AS 44.42.085 and 

regulations adopted under that section. If no municipal standards and procedures are 

in effect, then the provision o f  AS 44.42.085 and the regulations adopted under that 

section shall apply. Final approval o f replat shall also be obtained. However, if  a state 

agency clearly demonstrates an overriding state interest, a waiver o f the municipal 

approval requirements in this section may be granted by the governor.

* See. 3. AS 44.42 is amended by adding a new section to read:

Sec. 44.42.085. Platting of right of way acquired through eminent domain 

proceedings, (a) Except as provided in (c) of this section, the department shall 

comply with AS 09.55.275 when exercising eminent domain powers in municipalities 

that exercise the powers conferred by AS 29.35.180 or 29.35.260(c).

(b) The department shall adopt regulations providing for uniform standards for 

preparing replats that are consistent with AS 09.55.240 - 09.55.460, AS 34.60.010 -

34.60.150. and 42 U.S.C. 4601 - 4655 (Uniform Relocation Assistance and Real 

Property Acquisition Policies Act o f 1970), as amended. The regulations must 

provide for a review by the platting authority o f  the municipality in which the property 

subject to the eminent domain proceeding is located and may allow the municipal

-2-
New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]



1 authority to elect to provide preliminary and final replat approval.

2 (c) The department is exempt from municipal platting requirements that are in

3 conflict with this section and the regulations adopted by the department under (b) o f

4 this section.

5 (d) Neither the adequacy of the municipal replat process or standards, if  any,

6 nor the failure o f  a municipality to follow its own replat process and standards, shall

7 provide a basis to deprive the state o f the interest in land that is the subject o f its

8 eminent domain action.

9 * Sec. 4. The uncodified law o f the State o f Alaska is amended by adding a new section to

10 read:

11 RETROACTIVITY. Sections 1 and 2 of the Act are retroactive to July 1, 1999.

12 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT 23-LS1879\A

II -3-
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WORK DRAFT

CS FO R SENATE BILL NO. 382(TRA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY TH E  SENATE T RA N SPO RTA TIO N  C O M M ITTEE

Offered:
Referred:

Sponsor(s): SENATE T R A N SP O R T A TIO N  C O M M IT T E E

A BILL

FO R AN ACT EN TITLED

1 "An Act relating to rep la t approval; relating to the platting  of right-of-way acquired

2 || through eminent dom ain proceedings; and providing for an effective date."

BE IT ENACTED BY TH E LEGISLATURE O F T H E STA TE O F ALASKA:

4 || * Section 1. The uncodified law o f the State o f  A laska is am ended by adding a new  section

5 || to read:

6 || PURPOSE AND INTENT, (a) The purpose o f  this Act is to confirm the municipal

7 || role in eminent domain proceedings while at the same time clarifying that that role is not

8 || intended to require the same substantive review or procedures for review o f replats for the

9 || acquisition o f  property by the state or a m unicipality as required in replats for private

10 || landowner subdivisions or zoning reviews. Regulations adopted by the Departm ent of

11 || Transportation and Public Facilities shall be the primary and governing authority for these

12 || replat approval proceedings.

13 II (b) It is the intent o f the legislature to

14 || (1) confirm  the authority o f  an agency o f  the state or a municipality to conduct

-1-
New T e x t: U n d e r l in e d  [DELETED TEXT BRACKETED]
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condemnation proceedings so long as the agency of the state or municipality obtains 

preliminary replat approval as provided for in this Act, notwithstanding challenges to 

particular municipal replat ordinances, review standards, procedures, or applications; and

(2) apply secs. 1 and 2 of this Act retrospectively to July 1, 1999, and to 

existing litigation such as State o f Alaska v. Hartman, 3AN-03-13875 Cl and State of Alaska 

v. Hinkel, 3AN-04-4768 Cl.

* Sec. 2. AS 09.55.275 is repealed and reenacted to read:

Sec. 09.55.275. R eplat approval. An agency of the state or municipality 

acquiring property in fee that results in a boundary change located within a 

municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall 

conform to this section and AS 44.42.085 by obtaining preliminary approval o f a 

replat showing clearly the location o f the proposed public street or other acquisition of 

property. The platting authority may establish applicable review procedures and 

standards, consistent with AS 44.42.085 and regulations adopted under that section, 

for a replat made for the purpose o f a right-of-way acquisition or condemnation. If no 

municipal standards and procedures are in effect, then the provision o f AS 44.42.085 

and the regulations adopted under that section shall apply. Final approval of replat 

shall also be obtained. However, if  a state agency clearly demonstrates an overriding 

state interest, a waiver o f the municipal approval requirements in this section may be 

granted by the governor.

* Sec. 3. AS 44.42 is amended by adding a new section to read:

Sec. 44.42.085. P latting of righ t of way acquired through em inent domain 

proceedings, (a) Except as provided in (c) o f this section, the department shall 

comply with AS 09.55.275 when exercising eminent domain powers in municipalities 

that exercise the powers conferred by AS 29.35.180 or 29.35.260(c).

(b) The department shall adopt regulations providing for uniform procedures 

and standards for replatting required by (a) o f this section. The regulations

(1) must be consistent with AS 09.55.240 - 09.55.460, AS 34.60.010 -

34.60.150, and 42 U.S.C'. 4601 - 4655 (Uniform Relocation Assistance and Real 

Property Acquisition Policies Act of 1970), as amended;

(2) must provide for a review by the platting authority of the

CSSB 382(TRA) -2-
New T e x t U n d e r l i n e d  [DELETED TEXT BRACKETED]



1 municipality in which the property subject to the eminent domain proceeding is

2 located; and

3 (3) may allow the municipal authority to elect to provide preliminary

4 and finai replat approval.

5 (c) The department is exempt from municipal platting requirements that are in

6 conflict with this section and the regulations adopted by the department under (b) o f

7 this section.

S (d) Neither the adequacy of the municipal replat process or standards, if  any,

9 nor the failure of a municipality to follow its own replat process and standards, shall

10 deprive the state o f the authority to exercise its power o f eminent domain.

11 * Sec. 4. The uncodified law o f the State o f Alaska is amended by adding a new section to

12 read:

13 RETROACTIVITY. Sections 1 and 2 o f  the Act are retroactive to July 1, 1999.

14 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

II WORK DRAFT WORK DRAFT 23-LS1879\D
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P.O. 110X110300DIMOND COURTHOUSE. 6WFLOOR JUNEAU. ALASKA 90S11-0300 PHONE: (907)465-3600 
FAX: <907)465-6735

Frank TI. Murkowski, Governor

SEC TIO N A L A N A LY SIS— SB 382

Section 1 of this bill sets forth a general explanation. The overall goals o f the bill are (1) to confirm 
the municipal role in review o f property acquisitions by eminent domain for public infrastructure 
projects, while maintaining flexibility in how the municipal review is conducted; (2) to standardize 
the replat process through implementation o f regulations defining how the replat approval process 
is to be conducted, and (3) to confirm DOT&PF’s authority to condemn property in cases where it 
has already applied for, and received, replat approval pursuant to existing municipal law from a 
municipality, such as in State o f Alaska v. Hartman (C Street Extension in Anchorage), and State 
o f  Alaska v. Hinkel (Kenai River Bridge in Soldotna).

Section 2 o f this bill repeals and reenacts AS 09.55.275. This section references AS 44.42.085, 
which will require that DOT&PF adopt regulations setting replat procedures, and standards, under 
AS 09.55.275. The other primary change is to delete the last sentence of present AS 09.55.275:

The p latting authority sha ll treat applications fo r  replat made by 
state o r lo ca l governmental agencies in the same manner as replat 
petitions orig inated by private landowners.

The foregoing sentence has been used in two existing court cases to challenge DOT&PF’s authority 
to condemn property. The challengers contend that existing municipal ordinances do not comply 
with the foregoing sentence, and thus DOT&PF lacks authority to condemn property. The deletion 
o f  the sentence above, together with other changes to this section, make clear that the legislature is 
not trying to mandate a particular and specific municipal replat review process but, instead, to grant 
some municipal discretion in how to conduct the review.

Section 3 o f this bill requires DOT&PF to implement regulations standardizing the broad replat 
approval process under AS 09.55.275. In addition, while DOT&PF remains subject to local review, 
the adequacy o f the process or standards chosen by the local government cannot be used as a basis 
to deprive DOT&PF o f condemnation authority.

Section 4 of this bill provides for a retroactive effective date to 1999, a time preceding existing 
litigation in State of Alaska v. Hartman, 3AN-03-13875 Cl and State o f Alaska v. Hinkel. 3AN-04- 
4768 Cl. The retroactive effective date will enable DOT&PF to use the legislation as evidence o f 
statutory intent.

Sectional Analysis— SB382 Page 1 of2



Section 5 of this bill provides for an immediate effective date.

General: The broad purpose o f this bill is to harmonize two important public goals:

(1) That state and municipal transportation projects may reasonably proceed with right-of-way 
acquisition that is done in accord with federal and state laws.

(2) Ensuring the responsible review and approval of right-of-way acquisition under the replatting 
process administered by local government.

The goal is to preserve a balance between the need for public transportation projects, on the one 
hand, with reasonable local review on the other.

Two lawsuits have been filed challenging DOT&PF’s authority to condemn needed right-of-way for 
public projects (C Street Extension project/Kenai River Bridge project). The argument being made 
to the courts is that the last sentence o f AS 09.55.275 is evidence that the legislature intended to 
define a specific local review process. The argument continues that any deviation from the alleged, 
defined legislative procedure is therefore a violation of AS 09.55.275, and deprives DOT&PF of the 
authority to condemn properly. DOT&PF believes there was never a legislative intent to define a 
specific procedure.

Both the Municipality o f  Anchorage, and the Kenai Peninsula Borough, for example, have specific 
replat review procedures in place for right-of-way acquisitions. Not surprisingly, those procedures 
differ in some respects from other replat review proceedings, such as might be found for a typical 
subdivision replat. The lawsuits argue that the court must deny DOT&PF the authority to condemn, 
since the ordinances for right-of-way acquisition replat review differ from review procedures which 
might apply to a typical subdivision. Notably, DOT&PF properly applied for, and received, replat 
approval from both the Municipality o f Anchorage, and the Kenai Peninsula Borough, yet may still 
be found to have no authority to proceed with condemnation.

If the Anchorage or Kenai Superior Courts uphold this novel legal theory, DOT&PF will be held to 
have no authority to proceed with condemnation. The potential for significant delay o f many 
important projects is great. Many o f these projects were approved by the voters as bond projects, 
and untimely project completion could cause the project costs to increase. In addition, litigation 
concerning DOT&PF’s authority to condemn property obviously jeopardizes the scheduling o f 
current, and future, public construction projects. For example, the construction seasons might be 
lost both for the C Street extension project in Anchorage, as well as for the Kenai River Bridge 
project in Soldotna.

Sect onal Analysis— SB382 Page 2 of2
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Section 1 o f  this bill sets forth a general explanation. The overall goals o f the bill are (1) to confirm 
the municipal role in review o f property acquisitions by eminent domain for public infrastructure 
projects, while maintaining flexibility in how the municipal review is conducted; (2) to standardize 
the replat process through implementation o f regulations defining how the replat approval process 
is to be conducted, and (3) to confirm DOT&PF’s authority to condemn property in cases where it 
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of Alaska v. Hinkel (Kenai River Bridge in Soldotna).

Section 2 o f  this bill repeals and reenacts AS 09.55.275. This section references AS 44.42.0S5, 
which will require that DOT&PF adopt regulations setting replat procedures, and standards, under 
AS 09.55.275. The other primary change is to delete the last sentence o f present AS 09.55.275:

The platting authority shall treat applications fo r  replat wade by 
state or local governmental agencies in the same manner as replat 
petitions originated by private landowners.

The foregoing sentence has been used in two existing court cases to challenge DOT&PF’s authority 
to condemn properly. The challengers contend that existing municipal ordinances do not comply 
with the foregoing sentence, and thus DOT&PF lacks authority to condemn property. The deletion 
o f the sentence above, together with other changes to this section, make clear that the legislature is 
not trying to mandate a particular and specific municipal replat review process but, instead, to grant 
some municipal discretion in how to conduct the review.

Section 3 o f this bill requires DOT&PF to implement regulations standardizing the broad replat 
approval process under AS 09.55.275. In addition, while DOT&PF remains subject to local review, 
the adequacy o f the process or standards chosen by the local government cannot be used as a basis 
to deprive DOT&PF of condemnation authority.

Section 4 o f this bill provides for a retroactive effective date to 1999, a time preceding existing 
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statutory intent.

Sectional Analysis— SB382 Page 1 of2



Section 5 of this bill provides for an immediate effective date.

General: The broad purpose o f this bill is to harmonize two important public goals:

(1) That state and municipal transportation projects may reasonably proceed with right-of-way 
acquisition that is done in accord with federal and state laws.

(2) Ensuring the responsible review and approval o f right-of-way acquisition under the replatting 
process administered by local government.

The goal is to preserve a balance between the need for public transportation projects, on the one 
hand, with reasonable local review on the other.

Two lawsuits have been filed challenging DOT&PF’s authority to condemn needed right-of-way for 
public projects (C Street Extension project/Kenai River Bridge project). The argument being made 
to the courts is that the last sentence o f AS 09.55.275 is evidence that the legislature intended to 
define a specific local review process. The argument continues that any deviation from the alleged, 
defined legislative procedure is therefore a violation of AS 09.55.275, and deprives DOT&PF of the 
authority to condemn property. DOT&PF believes there was never a legislative intent to define a 
specific procedure.

Both the Municipality o f Anchorage, and the Kenai Peninsula Borough, for example, have specific 
replat review procedures in place for right-of-way acquisitions. Not surprisingly, those procedures 
differ in some respects from other replat review proceedings, such as might be found for a typical 
subdivision replat, The lawsuits argue that the court must deny DOT&PF the authority to condemn, 
since the ordinances for right-of-way acquisition replat review differ from review procedures which 
might apply to a typical subdivision. Notably, DOT&PF properly applied for, and received, replat 
approval from both the Municipality o f Anchorage, and the Kenai Peninsula Borough, yet may still 
be found to have no authority to proceed with condemnation.

If the Anchorage or Kenai Superior Courts uphold this novel legal theory, DOT&PF will be held to 
have no authority to proceed with condemnation. The potential for significant delay o f many 
important projects is great. Many o f these projects were approved by the voters as bond projects, 
and untimely project com, tetion could cause the project costs to increase. In addition, litigation 
concerning DOT&PF’s authority to condemn property obviously jeopardizes the scheduling o f 
current, and future, public construction projects. For example, the construction seasons might be 
lost both for the C Street extension project in Anchorage, as well as for the Kenai River Bridge 
project in Soldotna.
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KENA I PENINSULA BOROUGH 
L E G A L  D E P A R T M E N T  
144 N. Binkley Street 
Soldotna, Alaska 99669

April V' 2004

Sent via electronic mail 

Peter Putzier
Assistant Attorney General 
Office o f  the Attorney General 
P.O. Box 110300 
Juneau, AK 99811-0300

Dear Mr. Putzier:

Thank you very much for requesting comments from the Kenai Peninsula Borough 
regarding CSSB 382 as proposed April 15, 2004. The Kenai Peninsula Borough 
administration has reviewed the proposed changes and generally has no objection to them. 
We wish to confirm that pursuant to the stated purpose and intent the Kenai Peninsula 
Borough will retain the right to regulate remnant parcels including the ability to require that a 
note be placed on the plat as provided in KPB 20.04.080(E) which states:

E. Remainder parcels. No remainder parcel resulting from the right-of-way plat shall be 
allowed which does not conform to applicable city and borough codes unless:
1. A note is placed on the plat indicating that damages have been paid to the 

owner o f  the remainder and that the nonconforming remainder cannot be 
developed without first being replatted so as to conform to applicable city and 
borough codes; or

2. The remainder meets the requirement for exception under KPB 20.20.190 C, 
or KPB 20.24.010.

Also, the proposed wording o f AS 09.55.275 authorizes municipalities to establish 
authority to review procedures that are consistent with AS 44.42.085 and the regulations 
adopted under that section. Please confirm that this would not prevent the borough from 
adopting stricter rules than in AS 44.42.085 and the regulations, provided they are consistent 
with those laws.

Additionally, we respectfully request that either the statutes or the regulations require 
notice o f  the replat be provided by the state at least to the owners o f properties subject to the

Tel. (907) 714-2120 
Fax (907) 262-8686



Peter Putzier
Re: CSSB 382 comments 
April 16, 2004 
Page 2 o f 2

eminent domain proceedings. If this bill is enacted we would appreciate the opportunity to 
review and comment upon the regulations when they are drafted.

Please note that this letter does not represent the view o f the borough assembly which 
has not had the opportunity to review the latest amendments.

Thank you again for the opportunity to comment.

Yours Very Truly,

/s/

Colette G. Thompson 
Borough Attorney

cc: Dale Bagley, Mayor
Max Best, Planning Director 
Pete Sprague, Assembly President 
Ron Long, Assembly Member
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April 16,2004

Faxed and Mailed
Senator John Cowdery 
Chair, Senate Rules Committee 
State Capitol 
Juneau, AK 99801-1182

Re: CSSB 382 CRA

Dear Senator Cowdery,

I am writing in reference to CSSB 382 CRA regarding eminent domain and right of way 
platting. This bill is currently in the rules committee. DOT has requested the bill in order to 
address a problem created by a 2002 Alaska Supreme Court decision in Suzuki v. Municipality 
o f  Anchorage. That decision held that the current language in AS 9.55.275 precluded a modified 
plat process for right of way plats involving condemnation, and requires substantially similar 
procedures for such plats and any other subdivision plat.

On reason that this is a concern is that right of way plats are different than most 
subdivision plats as they do not require extension of roads and utilities to the lots in the 
subdivision. Additionally, where most subdivision plats require the signature of the property 
owner on the plat, right of way plats often affect property with numerous property owners who 
own property affected by the project, some of whom are adverse to the project having been on 
the opposite side of a condemnation proceeding. As a result, several jurisdictions, Ketchikan 
included, have adopted right o f way plat procedures which do not require such signatures. 
Ketchikan worked with the DOT in developing the ordinance, but also retained some 
requirements which are important to local planning objectives.

The Suzuki decision brings these procedures into question as they are different from the 
rules for other subdivisions, an apparent violation of the last sentence of the current AS 9.55,275. 
The Ketchikan Gateway Borough agrees that this is a problem which should be addressed.

The method proposed by CSSB 382 CRA, as currently drafted, causes concern due to the 
broad preemption of local platting regulations embodied in the proposed AS 44.42.085 (c). This 
section provides that the department (DOT) is exempt from municipal platting requirements that 
are in conflict with either the proposed AS 44.42.085 or regulations which the DOT will adopt, 
but which have not yet been prepared. In the most recent amendments language was added to 
the purpose statement which confirms the right of municipalities to regulate remnant parcels.
This is merely palliative language as it is not substantive. The statutory language would preempt 
municipal regulations where there is a conflict. It cannot be determined where such conflicts 
will arise. Normally where there is a conflict the municipal provision will prevail if there is not
0:\UAW\l,ettera\Cowdcry.b382. .doc



an expressed preemption and the issue is primarily a local concern. If the only local requirement 
identified by DOT which is causing problems is the requirement for signatures from all property 
owners affected by the plat, then express preemption of such a requirement would be more direct 
and more appropriate. A blanket preemption to be defined later in a subject area which is 
primarily a local concern is undesirable.

The Ketchikan Gateway Borough wants to assist in addressing the problem identified by 
DOT. We agree that right of way plats are fundamentally different from other subdivisions, and 
may appropriately be addressed under different, more streamlined, procedures. To this end we 
have consulted with the Attorney General’s office and endorse a modification prepared by that 
office which alleviates our concerns. Specifically, the proposed change would amend the bill by 
adding the following text to the end of the proposed AS 44.42.085 (c):

"Unless a regulation adopted by the department under this section expressly 
preempts local platting provisions which conflict with such regulation, a 
municipality may apply additional platting requirements beyond those identified 
in (b)(1) above so long as such platting requirements are consistent with those 
applied to other landowners."

Thank you for your attention to this issue.

Scott A. Brandt-Erichsen 
Borough Attorney 
Ketchikan Gateway Borough

Enclosure

cc: Sena or Burt Stedman 
Repn sentative Bill Williams 
Kevin Ritche, Alaska Municipal League 
Petei Putzier, Assistant Attorney General
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Conceptual Amcndments~SB 382

Subject: Conceptual Amendments--SB 382 
Date: Tue, 13 Apr 2004 17:00:08 -0800 

From: "Peter Putzier" <Peter_Putzier@law.state.ak.us>
To: <Richard_Schmitz@Legis.state.ak.us>

C C: <Sam_Kito@ci.juneau.ak.us>

Richard:

DOT&PF lias opened a dialogue with various municipalities. Those discussions have resulted in a few 
suggestions for changes to the existing legislation.

Section 1: Amend the PURPOSE AND INTENT to read: "(a) The puipose o f this Act is to confirm the 
municipal role in eminent domain proceedings, including the right o f municipalities to regulate remnant 
parcels, while at the same time . . . "

Section 3: Add a new AS 44.42.085(b)(1), and renumber the following subsections:

"(b)(1) must be narrowly tailored to establish minimum baseline procedures or standards particular to 
replat issues arising in eminent domain proceedings, and may not unnecessarily, or without good cause, 
infringe on general municipal zoning powers or authority."

Section 3: Change subpart (c) as follows: "shall allow the municipal authority to elect to provide 
preliminary and final replat approval." [replaces "may" with "shall"]

The foregoing reflects the changes that have been discussed so far. The CBJ may be asking for additional 
language o f some sort which would require DOT&PF to get review and comment from relevant platting 
authorities prior to adopting regulations. In the absence o f  specific language changes, DOT&PF is 
amenable to committing on the record that it will include the impacted platting authorities in the regulation 
drafting process.

1 will contact you sometime before noon tomorrow with an update. Please feel free to give me a call, if 
you would like any additional information or clarification.

Thank you.

Peter Putzier
Assistant Attorney General 
Transportation Section 
(907) 465-6712 (direct line)
(907) 465-6735 (fax)
Email: peter putzien'alaw.slate.ak.us

This is a privileged and confidential communication. If you are not the intended recipient, you must: (1) 
Notify the sender o f  the error; (2) Destroy this communication entirely, including deletion o f  all associated 
attachment files from all individual and network storage devices; and (3) Refrain from copying or 
disseminating this communication by any means.

Peter Putzier

I o f 2 4/13/2004 5:01 PM
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A l a s k a  S t a t e  L e g i s l a t u r e
SESSION
Stale Capitol, Km 30
Juneau, Ala aka 99801-1182
(907) 463-38/3 Phone
(907)-135-3922 Fax
<877)463-3873Toll Free
Senator. Uert_Stedinan0lcgis.state.ak.us

INTERIM 
50 Front Street 

Ketchikan, AK 99901-6442 
Phone (907) 225-8083 

Fax (907) 225-0713

S e n a t o r  B e r t  K . S t e d m a n

M E M O R A N D U M

DATE: A pril 15, 2004

TO : Peter P utzier, A sst A tto rney  G eneral, T ransporta tion , D ep t of Law
Jeff O ttesen, D irector, P rog ram  D evelopm ent, DOT

CC: ^ /S e n a to r  John C ow dery
Senator Tom  W agoner 
Co-C hairs, Senate T ran sp o rta tio n  C om m ittee

FROM : Senator Bert K, S tedm an

SUBJECT: P roposed  A m endm en t to CSSB 382 (CRA)

Yesterday the Senate Com m unity & Regional A ffairs C om m ittee heard SB 382, an act 
dealing w ith em inent dom ain and replat o f boundary changes. The com m ittee heard 
testim ony from  representatives o f the D epartm ent o f Law  and the D epartm ent of 
Transportation and passed out a new com m ittee substitute -  CSSB 382(CRA).

During yesterday’s testimony, DOT indicated that they had opened a dialogue with the 
affected m unicipalities and solicited their suggestions regarding this legislation. However, 
due to the speed w ith which this bill has progressed, they stated that they had yet to get 
responses from  a few o f the larger m unicipalities. I was unaw are at that time that the 
K etchikan G atew ay Borough was one of those that had yet to com m ent.

This m orning, I m et with the K etchikan G atew ay B orough’s attorney. K etchikan’s 
concern is that even though it is D O T ’s stated intent to get com m ents from the relevant 
platting authorities prior to adopting departm ent regulations governing em inent dom ain 
replat procedures and standards; there is no specific requirem ent for them to do so in this 
bill. Further, since Sec 44.42.085 (c) exem pts D O T from m unicipal platting requirem ents 
that may conflict with the S tate’s as yet unw ritten regulations, SB 382 may have the 
unintended consequence o f  trum ping local procedures. I think they have a valid concern.

D istr ic t  A
Ketchikan •  Sitka •  Petersburg •  W range ll 

Pelican •  E lfin  Cove •  Pa rt A lexander •  Saxman •  M eyers Chuck •  Thorne Bay •  Coffman Cove •  H o llis



M EM O RA N D U M
RE: A m en d m en t to CSSB 382 (CRA)
A pril 15, 2004
Page 2 of 2___________________________________________________________________________

I realize this bill is in the Rules C om m ittee and will be heading to the Senate Floor, but 
I ’m hoping there is som e way we can address their concern as this legislation continues to 
the H ouse. I would like to suggest an am endm ent to CSSB 382(CRA ) that I believe 
would alleviate K etchikan’s concern.

Amendment 1 CSSB 382 (CRA)

A m end section 44.42.085 (c) by deleting the bracketed text:

“The departm ent is exem pt from municipal platting requirem ents that are in 
conflict with this sec tionJA N D  TH E REG U LA TIO N S A D O PTED  BY TH E 
D EPA R T M E N T U N D ER (B) O F TH IS SE C TIO N .]”

Thank you for your attention to this request. Please let me know .if I can be o f further 
assistance.



M o v e  a n d  a s k  u n a n i m o u s  c o n s e n t  t h a t  w e  r e t u r n  t o  

s e c o n d  f o r  t h e  p u r p o s e  o f  a n  a m e n d m e n t .

S B  3 8 2  -  R O W  -  A m e n d m e n t

© S e c t i o n  3  o f  t h i s  b i l l  s p e a k s  t o  n e w  s t a n d a r d s  t h e  

d e p a r t m e n t  w o u l d  l i k e  t o  i m p l e m e n t  -  a n d  t h i s  i s  t h e  

s e c t i o n  w i t h  w h i c h  m u n i c i p a l i t i e s  a r e  h a v i n g  c o n c e r n s .

® T h e  p a r t  o f  S e c t i o n  3  t h a t  i s  i m p o r t a n t  f o r  t h e  p r o j e c t s  

a n d  t h e  l a w s u i t s  i s  s u b s e c t i o n  ( d ) .

•  S o ,  t h i s  a m e n d m e n t  d e l e t e s  S e c t i o n  3 ,  e x c e p t  f o r  

s u b s e c t i o n  ( d )  a n d  m a k e s  h o u s e k e e p i n g  c h a n g e s  t o  t h e  

r e s t  o f  t h e  l e g i s l a t i o n  a s  a  r e s u l t  o f  t h e  d e l e t i o n .

•  S u b s e c t i o n  ( d )  i s  i n s e r t e d  i n  S e c t i o n  2  -  w h i c h  i s  

r e f l e c t e d  o n  l i n e s  1 4 - 1 6  o f  t h i s  a m e n d m e n t .
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1 Page 1, lines I I  -12:

2 Delete "Regulations adopted by the Department of Transportation and Public Facilities

3 shall be the primary and governing authority for these replat approval proceedings."

4

5 Page 2, line 11:

6 Delete "and AS 44.42.085"

7

8 Page 2, line 14:

9 Delete ", consistent with AS 44.42.085 and regulations adopted under that section,"

10

11 Page 2, lines 15 -17:

12 Delete "If no municipal standards and procedures are in effect, then the provision of

13 AS 44.42.085 and the regulations adopted under that section shall apply."

14 Insert "Neither the adequacy of the municipal replat process or standards, if any, nor

15 the failure of a municipality to follow its own replat process and standards shall deprive the

16 state of the authority to exercise its power of eminent domain."

17

18 Page 2, line 21, through page 3, line 14:

19 Delete all material.

20

21 Renumber the following bill sections aci ordingly.

A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR WAGONER

TO: CSSB 382(CRA)

L -1-
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-THIRD LEGISLATURE - SECOND SESSION

BY TH E SENATE COMMUNITY AND REGIONAL AFFAIRS C O M M ITTEE

Offered: 4/15/04 
Referred: Rules

Sponsors) :  SENATE TRANSPORTATION CO M M ITTEE

CS FOR SENATE BILL NO. 382(CRA)

A BILL

FOR AN ACT ENTITLED

"An Act relating to replat approval; relating to the platting of right-of-way acquired 

through eminent domain proceedings; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

PURPOSE AND INTENT, (a) The purpose of this Act is to confirm the municipal 

role in eminent domain proceedings, including the right of municipalities to regulate remnant 

parcels, while at the same time clarifying that that role is not intended to require the same 

substantive review or procedures for review o f replats for the acquisition of property by the 

state or a municipality as required in replats for private landowner subdivisions or zoning 

reV ieW S. :m d  P.nhlic-Ear.ilirJns-HmJl

(b) It is the intent of the legislature to

(I) confirm the authority of an agency of the state or a municipality to conduct

SB0382C -1- CSSB 382(CRA)
New Tex t: U n d e r l in e d  [DELETED TEXT BRACKETED)
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condemnation proceedings so long as the agency of the state or municipality obtains 

preliminary replat approval as provided for in this Act, notwithstanding challenges tc 

particular municipal replat ordinances, review standards, procedures, or applications; and

(2) apply secs, 1 and 2 of this Act retrospectively to July 1, 1999, and to 

existing litigation such as State of Alaska v. Hartman, 3AN-03-13875 Cl and State of Alaska 

v. Hinkel, 3AN-04-476S CL 

* Sec. 2. AS 09.55.275 is repealed and reenacted to read:

Sec. 09.55.275. Replat approval. An agency of the state or municipality 

acquiring property in fee that results in a boundary change located within a 

municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall 

conform to this section airci AS~44.-4'2t&85 by obtaining preliminary approval of a 

replat showing clearly the location of the proposed public street or other acquisition of 

property. The platting authority may establish applicable review procedures and

for a replat made for the purpose of a right-of-way acquisition or condemnation. 4-f-ntn-

intiiti e+paF-starrd ards-and-j? reeetltrres-are-ii i-effcctrtl t en-th e-prev-isie n-of-AS-44,42-70-8-5— 

^nd-4>e^regnlTr[TOrrs^deptccl^Hder4h*^seelt&n-*halJ-apply. Final approval of replat 

shall also be obtained. However, if a state agency clearly demonstrates an overriding 

state interest, a waiver o f the municipal approval requirements in this section may be 

granted by the governor.

'*7<*'Sec. 3. AS 44.42 is amended by adding a new section to read: -

j Sec. 44.42.085. Platting of right-of-way acquired through emiiietTfdoniain

\ proeeMjngs. (a) Except as provided in (c) of this sectipwr'ffie department shall

\  comply w itnA S^9.55.275 when exercising eminenpJOmain powers in municipalities

\  that exercise the povver§v6Qnferred by AS 29357180 or 29.35.260(c).

) (b) The department shatJ>a^opt regulations providing for uniform procedures

/  and standards for replaJJ4rrtfrequired by ( ^ o f  this section. The regulations

A  must be written narrowtyxto establish minimum baseline

/  proc,edifres or standards particular to replat issues arising in eminent domain 

/^ "p ro ceed in g s  and may not unnecessarily or without good cause m ltm gqon general 

V municipal zoning powers or authority;

^  0 U  3 i ? c ,  §

CSSB 382(CRA) -2- SB0382C
New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]
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(2) must be consistent with AS 09.55.240 - 09.55.46P<A.S 34.60.010 - 

TA60J50, and 42 U.S.C. 4601 - 4655 (Uniform Relocatiort^Assistance and Real 

Propefiy-Acquisition Policies Act of 1970), as amended,

(3)'^ jiiust provide for a reyiew by the platting authority of the 

municipality in which tlie^prpperty^ubject to the eminent domain proceeding is 

located; and

(4) slial^afTow the municipal authcudtyto elect to provide preliminary 

and final replat^appfoval.

le department is exempt from municipal platting requirementsjhat are in 

conftidf with this section and the regulations adopted by the department under (b)'of 

/m is  section.

(d) Neither the adequacy of the municipal replat process or standards, if any, 

nor the failure of a municipality to follow its own replat process and standards shall 

deprive the state of the authority to exercise its power of eminent domain.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

RETROACTIVITY. Sections 1 and 2 of the Act are retroactive to July 1,1999.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c). ^  ^  I 'W i*

l / W . . r
C A ^

2  IW  &  
/

SB0382C -3- CSSB 382(CRA)
New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]
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statement of facts from which the court con see that 
the property is intended to be used for that purpose. 
Miocene Ditch Co. v. Lyng, 138 P. 644 (9th Cir. 1905).

Authority and necessity must be found by 
court before condemnation. — This section has 
been construed as requiring tbe court to find the use is 
authorized by law and the taking is necessary ‘'before 
condemnation.” Bridges v. Alaska Iious, Auth., 349 
P.2d 149 (Alaska 1960).

Necessity of findings. — It is upon findings made 
in accordance with this section that there is estab­
lished a basis for further proceedings. The findings 
constitute the decision of the court upon the vital 
question of whetner or not the property sought to be 
taken can be condemned at all. Van Dyke v. Midnight 
Sun Mining & Ditch Co., 177 F. 85 (9th Cir. 1910).

Questions to be considered by court. — Ordi­
narily the only questions to be considered by the 
courts in condemnation proceedings are: First, 
whether the petitioner has the power to exercise the 
right of eminent domain; second, whether the prop­
erty itself is of a nature subject to condemnation; 
third, whether the property is being taken for a public 
or a private use; and fourth, whether the power is 
being used for taking an excessive amount of property. 
Town of Seward v. Margules, 9 Alaska 354 (1938).

Absolute necessity not required. — Although 
the condemnor may have the burden of making a 
prima facie showing of necessity, the language of this 
section ought to be construed to require no more than 
that the particular taking be shown to be "reasonably 
requisite and proper for the accomplishment of the 
purpose for which it is sought," City of Fairbanks v. 
Metro Co., 540 P.2d 1056 (Alaska 1975)

Particular questions left to discretion of con­
demning authority. — In general condemnation 
proceedings under this article, once the condemnor 
has presented sufficient evidence to support a finding 
that a particular talcing is "reasonably requisite” for 
the effectuation of the authorized public purpose for 
which it is sought, particular questions as to the 
route, location or amount of property to be taken are 
to be left to the sound discretion of the condemning

authority absent a showing by clear and convincing 
evidence that such determinations are the product of 
fraud, caprice or arbitrariness. City of Fairbanks v, 
Metro Co., 540 P.2d 1056 (Alaska 1975).

Burden of proof. — One seeking to show that a 
particular taking is excessive or arbitrary has a heavy 
burden of proof in the attempt to persuade the court to 
substitute its judgment for that of the condemnor. 
City of Fairbanks v. Metro Co., 540 P.£d 1056 (Alaska 
1975).

Relative private injury'. — That certain property 
owners suffer relatively greater injury than others, or 
are less directly benefited by the project, does not 
establish that the taking of their property is unneces­
sarily injurious or unwarranted. City of Fairbanks v. 
Metro Co., 540 P.2d 1056 (Alaska 1975).

While it is true that the inability of a particular 
condemnee to obtain immediate beneficial use fiom 
the project may be considered as a factor in weighing 
the project’s impact in terms of the degree of private 
injury involved in a proposed route or location, the 
interest in minimizing private injury is not absolute 
and must always be weighed in relation to the goals 
and efficacy of the project in its entirety at the time 
such determinations are made. City of Fairbanks v. 
Metro Co., 540 P.2d 1056 (Alaska 1975).

City clearly met its initial burden of demon­
strating that its taking certain parcels of land for 
purposes of the construction of a sewer line was 
reasonably necessary under the circumstances. City 
of Fairbanks v. Metro Co., 540 P,2d 105R (Alaska 
1975).

Complaint held sufficient. — Where a complaint 
used the words "imperatively required" for a public 
use and alleged fact9 supporting the same, this was 
sufficient to show necessity under this section. Town 
of Seward v. Margule3, 9 Alaska 354 (1938).

Appeal from interlocutory order finding use 
authorized and taking necessary. —See Van Dyke 
v. Midnight Sun Mining & Ditch Co., 177 F. 85 (9th 
Cir. 1910); Northern Mining & leading Co. v. Alaska 
Gold Recovery Co., 20 F.2d 5 (9th Cir. 1927).

Collateral references. — Sufficiency of condem­
nor's negotiations required as preliminary to taking in 
eminent domain, 21 ALR4th 765.

Sec. 09.55.275. R ep la t ap p ro v a l. An agency of the state or municipality m ay not 
acquire property located within a municipality exercising the powers conferred by AS 
2S.35.180 or 29.35.260(c) th a t results in a  boundary change unless the agency or 
municipality first obtains from the municipal platting authority preliminary approval of 
a replat showing clearly the location of the proposed public streets, easements, rights- 
of-way, and other taking of private property. Final approval of replat shall be similarly 
obtained. However, if a state agency clearly dem onstrates an overriding state interest, a 
waiver to the approval requirements of this section may be granted by the governor. The 
platting authority shall treat applications for replat made by state or local governmental 
agencies in the same manner as replat petitions originated by private landowners. (§ 2 
ch 96 SLA 1975; .am § 23 ch 74 SLA 1985)

Revisor's notes. — In 1994, in the first sentence of 
this section, “An agency of the state or municipality 
may not” was substituted for "Nc agency of the state

or municipality may” to conform the section to the 
current style of the Alaska statutes.



Sponsor Statement 
Prepared by Alaska Departm ent of Transportation and Public Facilities

April 1, 2004 
In Support of SB 382

In late March, Commissioner Barton wrote to both Senate and House Transportation, 
requesting legislation be prepared to address an urgent problem regarding the method 
used to perform property line changes associated with right-of-way for new 
transportation projects. His concern was based on a recent lawsuit filed on the C Street 
extension project in Anchorage. Based on discussion between the Department of Law 
and right-of-way staff within the department, there was a concern the argument used in 
the lawsuit could be extended to several other projects across the state. Indeed, that same 
week, a second lawsuit was filed on the Kenai River bridge project at Soldotna, based on 
the same legal argument.

The novel legal theory being advanced in the C-Street and Kenai River cases is based on 
a state law that dates back to 1975. What’s new is the interpretation that tjhe state cannot 
fulfill the typical replat provisions required by local governments (mandated by AS
09.55.275) while also fulfilling the legal processes associated with property acquisition 
under eminent domain powers.

While the state will vigorously defend against these lawsuits, we are quite fearful o f the 
consequence of an adverse decision as well as the time delay associated with such 
litigation. Several major projects across the state are at risk. Most critical is the Soldotna 
project that is slated for construction this summer ana several others slated for 
construction in 2005. If either case is decided in favor of the landowner, the state’s 
ability to use eminent domain powers will be virtually extinguished.

Our principal concern with the current language in AS 09.55.275 is that it requires:
"The platting authority shall treat applications for replat 
made by state or local governmental agencies in the some 
manner as replat petitions originated by private 
landowners.

Inherently, a replat associated with property acquired under eminent domain proceedings, 
is different than a replat a property owner pursues voluntarily. Accordingly, boroughs 
with platting authority have created different procedures for such replats involving right- 
of-way. The argument being advanced in court is that having two separate procedures 
violates the 1975 legislative intent. The state strongly disagrees with this position, but it 
is possible that an Alaska Superior Court judge could find that the separate procedures 
are not treated in the “same manner,” and could therefore also find that the state has no 
authority to acquire needed property.

To prevent further project delay, the legislation before you is offered. It ensures that a 
state or municipal entity can still reasonably proceed with property acquisition under 
eminent domain while retaining the local government’s locally structured replat 
procedure.
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CS FOR SENATE BILL NO. 382( )

IN THE LEGISLATURE OF THE STATE OF ALASKA. 

TWENTY-THIRD LEGISLATURE - SECOND SESSION

B Y

Offered:
R e f e r r e d :

Sponsors): S E N A T E  T R A N S P O R T A T IO N  C O M M IT T E E

ABJLL 

FOR AN ACT ENTITLED 

"An Act relating to replat approval; relating to the platting of right-of-way acquired 

through eminent domain proceedings; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law o f the State of Alaska is amended by adding a new section 

to read:

PURPOSE AND INTENT, (a) The purpose o f this Act is to confirm the municipal 

role in eminent domain proceedings, including the right o f  municipalities to regulate remnant 

parcels, while at the same time clarifying that that role is not intended to require the same 

substantive review or procedures for review of replats for the acquisition o f property by the 

state or a municipality as required in replats for private landowner subdivisions or zoning 

reviews. Regulations adopted by the Department o f Transportation and Public Facilities shall 

be the primary and governing authority for these replat approval proceedings.

(b) It is the intent o f the legislature to

(1) confirm the authority o f an agency o f the state or a municipality to conduct

-1-
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condemnation proceedings so long as the agency o f the state or municipality obtains 

preliminary replat approval as provided for in this Act, notwithstanding challenges to 

particular municipal replat ordinances, review standards, procedures, or applications; and

(2) apply secs. 1 and 2 o f this Act retrospectively to July 1, 1999, and to 

existing litigation such as State of Alaska v. Hartman, 3AN-03-13875 Cl and State o f Alaska 

v. Hinkel, 3AN-04-4768 CL 

* Sec. 2. AS 09.55.275 is repealed and reenacted to read:

Sec. 09.55.275. Replat approval. An agency of the state or municipality 

acquiring property in fee that results in a boundary change located within a 

municipality exercising the powers conferred by AS 29.35.180 or 29.35.260(c) shall 

conform co this section and AS 44.42.085 by obtaining preliminary approval of a 

replat showing clearly the location o f the proposed public street or other acquisition o f 

property. The platting authority may establish applicable review procedures and 

standards, consistent with AS 44.42.085 and regulations adopted under that section, 

for a replat made for the purpose of a right-of-way acquisition or condemnation. If no 

municipal standards and procedures are in effect, then the provision o f AS 44.42.085 

and the regulations adopted under that section shall apply. Final approval o f replat 

shall also be obtained. However, if a state agency clearly demonstrates an overriding 

state interest, a waiver o f the municipal approval requirements in this section may be 

granted by the governor.

* Sec. 3. AS 44.42 is amended by adding a new section to read:

Sec. 44.42.085. Platting of right-of-way acquired through eminent domain 

proceedings, (a) Except as provided in (c) o f this section, the department shall 

comply with AS 09.55.275 when exercising eminent domain powers in municipalities 

that exercise the powers conferred by AS 29.35.180 or 29.35.260(c).

(b) The department shall adopt regulations providing for uniform procedures 

and standards for replatting required by (a) o f this section. The regulations

(1) must be written narrowly to establish minimum baseline 

procedures or standards particular to replat issues arising in eminent domain 

proceedings and may not unnecessarily or without good cause infringe on general 

municipal zoning powers or authority;

382( ) -2-
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