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Cost Comwparison 1,200 M edium /C lose

Security Prison B eds

“Ourfirst andforemost concern is cost™
Department of Corrections Commissioner Marc Antrim 2-20-03 Senate State Affairs

SB 65 (Sutton) HB 55 (W hittier) Arizona
Govt. Owned and Govt. Owned and Privately Owned and
Managed Privately Managed Managed
Capital Cost Daily Cost Per Bed Included in the Included in the
$27.63* operating cost operating cost
Operating Cost $82.76** $94.00 $70.00
Total Daily $110.39 $94 $70
Cost Per Bed
$48.3 m*** $41 IB $30.6 m direct

Total Annual
+ Econ. multiplier*’**

Cost

$7.3 m

Annual Savings
15% under the State

D.O.C. estimated the construction cost for medium security beds at $131,250 to $156,250 per bed. SB 65 (Sutton) caps

construction costs at an optimistic average $135,000 per bed. HB 55 (Whittier) establishes a fixed rate ihat includes
capital, thereby placing the risk of cost over run on the private contractor, rather than a supplemental state budget.

Source: D.O.C. testimony before Senate State Affairs 02-20-03.

The annual reported cost of SB 65 does not take into consideration several million dollars ofadditional costs to the State
associated with a State built and operated prison. Under HB 55, construction and operating losses, overtime,
lawsuits, insurance, retirement benefits, recruiting and training are borne by the private sector through a fixed
per diem rate. Private contractors cannot submit supplemental budget requests to pay for failed expectations.
Additional costs to the state associated -with the State-built and operated prison but not accounted for in SB 65 include:
* Interest and COLA adjustment. The State prison will be open in “4 to 5 years" (D.O.C. testimony) rather than in
two years as projected by the HB 55 Whittier Prison. The Whittier prison is a fixed cost to the State with no rick of
budgetary increases to meet construction cost over-runs, interest, etc.

Long-term costs to the State associated with hiring 200 new Correctional Officers eligible for 20-year retirement

(not available in Oregon, Washington and most other states).
e Cost of prisoner litigation, judgements and DOC’s several full time Assistant Attorneys General.

" When lostjobs, lost purchasing power, lost corporate taxes and other economic multipliers of out-of-statc spending are
considered, exporting prisoners will cost the State and the Alaska economy more than the cost of providing thj service in

Alaska by the private sector.



HB 55/SB 99
WHITTIER PRISON PROJECT
ECONOMIC IMPACT

‘At atime when the State o fAlaska is actively promoting
development opportunities in an atteupt to offset the declining
stimulusfrom oil andgas exploration andproduction, the Whittier
proposal offers a significant advantage over many alternative
developmentprojects because o fits exceptional impactper dollarof
additionalpublic expenditure. In effect, the proposal sitmvs why, in
selective instances, apolicy o f “Buy Alaska’’should have

considerable appeal. ”

Prepared: March 6,2003

DAVIDM. README, ECONOMIST
678 N. Scandia Parkway, Camano Island, Washington 98282
telephone: (360) 387-0760 fax: (360) 387-7649
e-mail: dreaume@camano.net
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ECONOMIC IMPACT
WHITTIER CORRECTIONAL CENTER
(David M. Reaume, March 6,2003)

The HB55/SB99 proposed Whittier Correctional Center will house up to twelve hundred
inmates and will directly employ up to three hundred Alaska residents. This report identifies
the Alaska economic impacts that can reasonably be attributed to the operation of the
facility.1Only the permanent impacts resulting from the Center’s operation have been
considered here. No attempt has been made to measure the short-term impacts associated

with construction of the facility. All dollar estimates are in constant 2002 dollars unless

otherwise stated.

Tables 1 and 2 summarize the economic impacts that can be expected. According to
information provided by Cornell Companies, the facility will directly employ up to three
hundred workers with total annual expenditures of$ 41 million. Based on normal staffing
patterns for such facilities, the $ 41 million will include $ 10.8 million in direct payroll and
an additional $ 2.9 million in direct employee benefits. Given (rounded) employment and
income multipliers derived from the author’s proprietary Alaska Econometric Model,
approximately 150 additional permanent jobs are likely be generated in South Central
Alaska, with an accompanying additional payroll of $ 3.3 million and additional employee
benefits of $ 0.9 million. In total the facility will create or lead to the creation of 450

direct and induced permanentjobs and $ 17.9 million in direct and induced annual

payroll ;md employee benefits.

In addition to direct and induced payroll, other elements o f personal income will increase,
principally propnetor’s income and the earnings of Internal Revenue Service Type-S
corporations. Including these elements o f personal income brings direct and induced
Alaska resident personal income gains to $ 16.5 million per year with attendant
employee benefits of approximately $ 4 million per year for a total annual increase in

income and benefits of $ 20.5 million.

1Total cost of $41 million is based upon the proposed legislative per diem cap oi $94.00/day, per inmate,
total cost to the state D.O.C, less inmate transportation.



The State of Alaska D.O.C. reports that it currently houses prisoners in Arizona at a total
cost of$ 70 per prisoner per day. Twelve hundred (1,200) Alaska prisoners are expected to
be housed in Arizona by 2006, at an annual cost of $ 30.6 million. The principal advantage
o f the Whittier proposal compared to the status quo is that its projected extra $ 9.4 million in
2006 annual expenditure would allow the State of Alaska to capture not only the
employment and income benefits from this additional $ 9.4 million but also capture the
benefits associated with the $ 30.6 million that by 2006 would otherwise go to Arizona. By
allomng the State of Alaska to leverage the (lby 2006) S30.6 million in outside
correctional costs, the Whittierproposal wouldprovide over $4 of direct economic
stimulusfor e\ery additional $ 1 in annual operating costs, when comparedto the status
quo of continued outsourcingfrom Arizona

Just comparing the $ 9.4 million in additional annual expenditure to the $ 20.5 million
annual increase in personal income and employee benefits we see that the Whittier proposal
would return over $2.00 inpersonal income andermployee berefi."sfor every dollar of
additional expenditure

The SB 65 Sutton Public Prison proposal directs the State of Alaska to both build and
operate the correctional facility at an annual cost of $ 48.3 million. Although the SB 65
option would also allow the State of Alaska to leverage the additional jobs and income now
going to Arizona, it would do so at an additional annual cost of $ 17.7 million, or some $

8.1 million more per year than the Whittier proposal.

At a timewhen the State of Alaska is activelypromoting development opportunitiesinan
attenmpt to offset the declining stimulusfrom oil andgas exploration andproduction, the
\Whittierproposal offers asignificant advantage over many alternative development
projects because of its exceptional impactper dollar of additional public expenditure In
effect, theproposal shmvs why, in selective instances, apolicy of “Buy Alaska™should
have considerable appeal.



JOB TITLE
Human Resource Assistants
Cooks
Guards and Correctional Officers
Librarian
Substance Abuse Counselors
Social Workers
Senior Correctional Officers
Food Service Manager
Supervisors, Corrections
General Maintenance Worker
Registered Nurse
Administrative Service Manager
General Manager
Psychologists
Education Director

TOTAL

TABLE 1
DIRECT EMPLOYMENT AND PAYROLL

(DOLLAR AMOUNTS IN 2001 DOLLARS UNLESS OTHERWISE NOTED)

BLS

NUMBER

43-4161

35-2012
See Note

25-4021
21-1011
21-1023
33-3051
11-9051
33-1011
49-9041
29-1111
11-3011
11-1021
19-3031
25-9031

NO.
JOBS

12

9

200

2

9

15

N
[y

PR Mo wo R

300

HOURLY ANNUAL

WAGE
$ 15.96
13.42
16.38
23.84
16.60
14.81
24.26
16.12
31.56
23.26
26.13
22.15
31.56
27.11
21.34

PAYROLL
$ 373,463
235,521
6,388,200
92,976
291,330
433,192
993,446
31,434
369,252
136,071
458,582
172,770
61,542
211,458
166,452

$ 10,415,689

TOTAL PAYROLL, 2002 DOLLARS: $10.8 million

SOURCE: Wage Rates: U.S. Department of Labor, Bureau of Labor Statistics,
#2001 Occupational Employment and Wage Estimates,

Alaska”

NOTE: Guard and Correctional Officer wage rate is the mean of33-3012
(Correctional Officers and Jailers) and 33-9032 (Security Guards).

Annual Payroll assumes 37.5 hour workweek, 52 weeks per year.



TABLE 2
ECONOMIC IMPACT
WHITTIER CORRECTIONAL CENTER
(DOLLAR AMOUNTS IN CONSTANT 2002 $)

Direct Employment: 300jobs

Direct Payroll: $ 10.8 million per year
Mean Direct Pay Per Worker: $ 36,100 per year

Induced Employment: 150jobs

Induced Payroll: $ 3.3 million per year

Mean Induced Pay Per Worker: $ 22,000 per year

Total Employment: 450jobs

Total Payroll: $ 14.1 million per year
Total Personal Income: $16.5 million per year
Population Change: Approximately 800 persons

NOTE: Earnings were re-stated in 2002 dollars by multiplying the wage rates
shown in Table 1by the ratio ofJuly 2001 to July 2002 U.S. average
hourly earnings for service industry workers. SOURCE: U.S. Bureau
of Labor Statistics, MONTHLY LABOR REVIEW.



II. METHODOLOGY

It should be noted that no Whittier-specific impacts have been estimated. The assumption
here is that the bulk ofthe jobs and income will go to residents in Anchorage and nearby
communities. Workers are assumed to commute to Whittier although some unidentified

# N
percentage will be required to (or choose to) live there.

Table 1 shows the types ofjobs that need to be filled at the proposed twelve-hundred-inmate
facility. Associated with each of these is a median hourly wage rate (2001$) that was

obtained from the U.S. Department of Labor, Bureau of Labor Statistics (BLS) at the

following Internet web site.

http://stats.bls.gov/oes/state/oes_ak.htm

Some judgment was used in determining which wage rate to associate with each occupation.
The second column of Table 1 gives the BLS occupational numbers for the job titles that
were chosen. Columns three, four and five give the number of each type of job at the
facility, the Alaska median wage rate and the total annual payroll for that occupation. In all
cases but one the Alaska wage rate was either taken from the Department of Labor survey or

its construction is described in Table 1

Table 2 shows the number of direct and induced Alaska jobs, the associated payroll restated
in 2002 dollars, total induced personal income and an estimate of population change.
“Induced” jobs include both those associated with Alaska establishments that would sell
products and services to the correctional facility and also jobs that would be generated as
these persons and those employed directly at the facility spend a portion of their earnings in
Alaska. The number of such jobs was set at a multiple of 1.5 times the number of direct
jobs. This 1.5 “multiplier” is a rounded average derived from three simulations of the

author’s proprietary Alaska Econometric Model. “Mean induced pay per worker” shown in

2 Whittier’s current resident population is approximately 300 persons.


http://stats.bls.gov/oes/state/oes_ak.htm

Table 2 as $ 22,000 per year is also a rounded average derived from three simulations of the

Alaska Econometric Model.

The $ 16.5 million in “total personal income per year” was similarly derived. The difference
of $2.4 million between the gain in total personal income and the gain in payroll (wages and
salaries) represents the correctional facility’s positiv ? impact on the sum of rental incomes,
interest incomes, dividend incomes and, most impcrtantly, the income of unincorporated
enterprises (i.e. proprietorships). The latter, proprietor’s income includes the earnings of

both proprietorships and Internal Revenue Service Type-S corporations.

Employee Benefits

According to the United States Chamber of Commerce annual report THE 2002
EMPLOYEE BENEFITS STUDY, apart from payments for time not worked employee
benefits were 27.3 percent of payroll for the industry “health care” and 28.4 percent for
“total non-manufacturing” (U.S. average, 2001). These percentages were used to estimate
employee benefits for the facility itself and for jobs elsewhere in Alaska, respectively.
Although a correctional facility is not, strictly speaking, a health care facility, trie structure
of employment and the types of jobs overlap at least somewhat. Benefits that are paid by
correctional institutions are not shown in the publication cited above because most such

institutions have historically been publicly operated.
Size Distribution of Incomes

Not every worker in a given job classification will be paid the median wage rate shown in
Table 1 Some will be below and some above. Because the percentage of a household's
income that is spent increases as income increases, it is important to capture this dispersion
of wage rates when preparing estimates of induced employment and income. Accordingly,
within each job classification the number of workers has been distributed evenly in a range
from 20 percent below the median wage to 20 percent above the median wage with the

results shown in Table 3, below. For example, the staffing pattern shown in Table 1 calls for



fifteen social workers at a median wage rate of $ 15.38 per hour ($14.81 per hour in 2001$).
Five of these have been assigned wage rates 20 percent below the median wage rate, a
second five have been placed 20 percent above the median wage rate and five have been
placed at the median wage rate. That places ten social workers in the $ 20,000 to $30,000

annual wage bracket and five in the $ 30,000 to $ 40,000 annual wage bracket.

Consumer Expenditure

Table 4 provides estimates of consumer expenditure by employees of the correctional
facility. These estimates may be of interest to persons who own or operate businesses in
places where these employees will live. They were used here in preparing the simulations of
the Alaska Econometric Model that, in turn, provided estimates of induced employment and

income. No estimates of consumer expenditure out of induced income have been made.



TABLE 3
SIZE DISTRIBUTION OF DIRECT PAYROLL
(Number ofjobs by annual earnings in 000’s 0f 2002 $)

MEDIAN
ANNUAL ****** NUMBER OF JOBS ******

JOB TITLE WAGE 20-30 30-40 40-50 50-60 60+
Human Resource Assistants $31,122 4 8
Cooks 26,169 6 3
Guards and Correctional Officers 31,451 100 65 35
Librarians 46,488 1 1
Substance Abuse Counselors 32,370 3 6
Social Workers 28,880 10 5
Senior Correctional Officers 47,307 7 7 7
Food Service Manager 31,434 1
Supervisors, Corrections 61,542 2 2
General Maintenance Workers 45,357 2 1
Registered Nurses 50,954 3 4
Administrative Service Managers 43,192 2 1
General Manager 61,542
Psychologists 52,864 2 1
Education Directors 41,613 2 2

TOTAL 123 102 54 15



TABLE 4
CONSUMER EXPENDITURE OUT OF DIRECT PAYROLL
BY PAYROLL SIZE CLASS
(thousands 02002 $ per year)

ANNUAL EARNINGS (000°S of$)

EXPENDITURE TYPE 20-30 30-50 50-70 TOTAL
Total Direct Payroll 3,120 6,088 1,208 10,416
Total Expenditure 3,593 5,806 1,013 10,412
Food at home 365 516 75 956
Food not at home 200 332 64 596
Shelter 676 1,028 182 1,886
Utilities 308 431 62 801
Other housing 212 351 66 629
Vehicle purchase 339 628 94 1,061
Gas & oil 132 209 33 374
Other transportation 238 420 74 732
Drugs & supplies 74 89 12 175
Other health care 188 261 40 489
Apparel & services 133 274 43 450
Entertainment 149 275 53 477
Personal care 50 86 12 148
Tobacco 41 60 7 108

SOURCE: Based on earnings by income from Table 3 and U.S. Department
of Labor, CONSUMER EXPENDITURE SURVEY, 2001
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9 & 9 9 9 .9 #
Fiscal Year 2003 COST OF CARE

9 9 9 9

BILLING RATE CALCULATION

(Based on Fiscal Year 2002 Actuals)

INDIVIDUAL INSTITUTION RATES
I Dlv.of
_— nmate Admin.&  Statewide
Institutions Total Cost Mandays Inst. Cost Inmate Programs Hith Care Support  Direct Cos Total
Cost
Anchorage Ja'1 $ 4,207,448.53 26,755 $ 157.26 S 443 g 16.88 $ 444 $ 1050 $ 193.51
Anvil Mt.CC $ 3,827,124.93 36,430 $ 105.06 $ 443 $ 16.80 $ 444 $ 1050 § 141.30
Cook Inlet $ 9,521,144.63 149,163 $ 63.83 $ 443 $ 16.ed 3 444 § 1050 g 100.08
Fairbanks CC $ 6,843,374.90 76,109 s 89.92 $ 443 $ 16.88 ¢ 444 g 1050 g 126.16
Hlland Mt.CC $ 7,142,287.06 105,991 $ 67.39 $ 443 g 1688 2 444 g 1050 g 103.63
Ketchikan CC $ 2,759,922.38 20,515 § 13453 $ 443 1688 § 444 ¢ 1050 § 170.78
Lemon Creek $ 5,827,761.36 61,000 $ 9541 $ 443 16.88 § 444 ¢ 1050 g 131.66
Mat-Su Pre-Trial $ 2,699,075.64 30,399 88.79 3 1443 3 16.88 §  4.44 $ 1050 $ 125.04
Palmer CC $ 8,207,261.58 143,570 $ 57.17 § 443 $ 16.88 § 444 $ 1050 $ 93.41
Sixth Avenue $ 3,419,265.19 31,339 § 10911 § 443 g 1688 $ 444 $ 1050 § 145.36
Spring Creek $13,586,189.51 188,030 s <7226 443 3 16.88 $ 444 $ 1050 $ 108.50
Wildwood CC $ 8,134,816.59 130,178 $ 62.49 $ 443 g 16.88 $ 444 § 1050 $ 08.74
YKCC $ 3,868,924.76 35,373 § 109.37 g 443 g 16.88 $ 444 § 1050 $ 145.62
Tenls $  165,372.83 5901 $ 28.03 $ 443 $ 16.88 $ 444 $ 1050 $ 64.27
Totals $80,209,969.89 1,040,831 § 77.06 $ 443 g 16.08 $ 444 |'$ 1050 $ 11331
COMPONENT TOTAL EXPENSES LESS REIMS'  TTjTUSTETTCOSTS BILLING RATE
INSTITUTIONS $ 80,278,687.89
Institutions $80,113,315.06
Less: DHSS RSA Youth Meals $ (68,718.00
Alternative Housing $ 16537283 $ 80,209,969.89 $ 77.06
INMATE PROGRAMS $ 4,609,357.59 $ 4,609,357.59 § 4.43
Inmate Programs $ 3,420,352.07
White Bison $  50,000.00
ACI Administration $ 1,139,004.72
INMATE HEALTH CARE $ 17,571,477.44 $ 1757147744 § 16.88
AOMIN & SUPPORT $ 461563087 § $ 4,615,630.87 $ 4.44
%for Inslltullon Operations ~ § 4,615,630.87
STATEWIDE DIRECT COSTS $ 11,065,350.54 §
institutions Director's Office ~ $§  969,679.34
Equipment & Bldg. Depreclallo $ 7,807,705.89
Facility Planning - CIP $  296,954.94
Transporiallon & Classification  1,991,010.37
Less: DPS RSA Transport S (140,000.00) $ 10,925,350.54 § 10.50
$ (208,718.00) $ 117,931,786.33 $ 113.31

BILLING RATE

$ 118,140,504.33
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CAPITAL COST FOR ASTATE BUILT

; o JIf, 800 BED, MEDIUM SECURITY PRISON:
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$131,250 to $156,250

eo*xpg

J9e«i' Sraiatoj*ODFgepon:

JhHXik>/iju'Ior.yo’\lettcT ofMarch.19,2001I,regarding HB 149, relating to a private prison in .
K ar ai: as k e d flvo questions, O iiranswerto tbess questions ifl U Sallows:
o1 * - * %
Costnfoonitiu'ction:'You indicate thatthe Borough has estmated capital costs atbetween $60
firid ~Q .i"I"~w iijlo the Copartmerrtn fCtkreclions has estimated highermmtbert; you askfor
ah s”leaatfion o fti*sedrifcnm ew. Tho Ekpartmcnto fCorrections docs sotknow whatfa cility
design.*eBoNo”gfciis epviswmngandlhuawo canned speak to the costs o ftheirproposal We
o&nacw .h"afe*xough estimate,howCver*oTwhatit would costto build an &00-bed medium
scazrityirlitylhy applying ccrrrin ssstimptiahs:
. te ] |
agfosasguT”™fw Sgje purinmato o f434 square feet,
iri groivibfitetoro f 11O ,
Nasfiuctlaa-t*ssMprfi215 per
costn-ior Itei'skitt site iniprcrvom «its and aperimeter fence, and
tite design o flh e fe cility, managemento fthe caustniction, FF &fis,

sad coiftiugpficife's

e V.
.G ivcri.-tbe abhw-issTOTnpfioDa, tbn state csrimatd;total capital cqiia between $105 and 5125
mIl}rca"Thre‘doesnetinclude land acqu/atio.n crmte. These flgutaa calculate onrtn betwem

$131,250 pts bed. Forinformationalpurposes, the costa for the Anchorageja il
'Vera'li®™'i"H B :53 to S146,000 per bed.

' orwefil m - -
C ost pfo~iarickti You ask. “wbat costptfd ay'ereyoueatiaatiag this fa cility w ill run?" The
have sufflrie nt tefamiAtibQ to be abb to estimate costa for the fe cility .
Coksare”'ved by otunercus fectora suoiiaidesign, staffing kvda, Joeatic j, oepadty, security
levCl, the institutional costo fcue atSpring Creek (*nBcdnram
ecxiufity fA h ly for'ftpprccdm aI0|y3bO inmates) is $77.48; at Palmer (which oonsiata o fboth a
rainhhiun and a medium socurity fe cility fora totalo fapproxim ately 400 inm ates) it is 9S2.Q3;
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Traixm igri'uirit® The Departmentis notswans o fany specific standards thatapply forthe

trainia”.~p.ar*~a””” v/o?kin private prisona. h it our nudcndaiiding thattraining standards

arcscthy:t&e;"p~(iyer,'perhaps with a ostein revelhaving been agreed to in Us contractw ith
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Summary Statements for Referenced Documents

Harvard Law Review', May 2002
Developments in the Law - The Law of Prisons
Section 111I:
A Tale of Two Systems: Cost, Quality and Accountability in Private Prisons

“The most rigorous studies find clearly positive cost savings...none of the more rigorous
studies finds quality at private prisons lower than quality at public prisons on average,
and most find private prisons outscoring public prisons on most quality indicator.”

“Comparative studies on the cost and quality of private and public prisons give reason to
be cautiously pleased with private prison performance. The empirical evidence is
consistent with economic theory, which predicts that with privatization, costs will fall and

quality (however defined) may rise.”

“Not only are private prisons under greater market pressure to keep conditions from
getting out of hand, they are also more able to change because they are free from some of
the constraints of government management.”

“...private prisons are, if anything, more accountable for their constitutional violations
than are public prisons. The presence of this additional judicial check should in turn

increase private prison quality.”

“...Private companies save money at the design and construction stage. They can
typically design and build prisons in half the time required for governments to do
so...Private firms are also usually free of purchasing restrictions and subcontracting
quotas. Contracting out prison design and construction reduces costs by 15 to 25

percent.”

United State Department of Justice
Emerging Issues of Privatizing Prisons
February 2001

“Certainly in those markets where correctional officer salaries and fringe benefits have
been excessive, privatization has fostered a reexamination of those costs, which has led to
cost savings...privatization has served as a catalyst for change by demonstrating other
means of doing the business of corrections.” Pg 60

State of Arizona
Performance Audit - Private Prisons
July 2001

“...contracted facilities operate almost exactly like state operated facilities, and at a lower
cost.” Pg i

“Department reviews show that its contractors met or exceeded Department operational
standards at a cost averaging about 12 percent less than state-operated beds for similar
inmates.” Pg i
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Developmentsin the Law

THE LAW OF PRISONS

(’j[l]t Is impossible for a written opinion to convey the pernicious .con-
itions and the pain and degradation which ordinary inmates suffer

within [the] prison walls . ..

Ruiz v. Estelle, 503 F. Supp. 1265, 1391 (S.D. Tex. 1980) (Justice, J.)

""The objective above all, b¥_whatever means it may be achieved, is to
launch an upward spiral of improved penal practice from the stagnant
plateau which has all too often over many decades characterized purely
public systems in the [United States].I

Richard W.Harding,Private Prisons and Public
Accountability 148 (1997)

"When prisoners emerge from the shadows to press a constitutional
claim, they invoke no alien set of principles drawnfrom a distant cul-
ture. Rather, they speak the language of the charter upon which all of
us rely to hold official power accountable.'

O’Lone v. Estate of Shabazz, 482 U.S. 342, 355 (1987)
(Brennan, j., dissenting)

""Freedom from imprisonment — from %Qvernment custody, detention,
or other forms of physical restraint — lies at the heart of the liberty
that [the Due Process Clause] protects."*

Zadvydas v. Davis, 121 S. Ct. 2491, 2498 (2001) (Breyer, J.)
"Ultimately, we must decide what kind of society we hope to live in.
W& can try to comfort ourselves by calling prisons ‘correctional institu-

tions,” but it is clear that, after two centuries, we as a nation still cage
the leastfortunate among us to solve cur problens.™

M arc M atjer, Race to incarcerate 194 (1999)

1838
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received intense scrutiny from the presidential administration,119 and
as a result, the members of the current Court are likely to be more in
step with the presidents who appointed them than in the past.

In contrast to the increasingly politicized and conservative Su-
preme Court, some lower court federal judges have continued to per-
form the countermajoritarian role that Justice Stone envisioned for the
federal judiciary.120 Even if one does not consider prisoners’ rights to
be a priority, the fact that Congress and the Court have worked to-
gether to disfavor unpopular constitutional rights — Congress by re-
ducing the remedial powers of the federal district courts and the Court
by declining to protect federal district courts from this usurpation
while protecting its own jurisdiction — should be cause for concern.

E. Conclusion

The choices made over the last several decades by the Supreme
Court and, more recently, by Congress in AEDPA and the PLRA
about how much authority to vest in the federal district courts ha.ve
historically been treated as secondary to the choice between state
courts and federal courts. Yet as the higher federal courts become in-
creasingly conservative, and, consequently, federal district courts be-
come more important to advocates of the rights of prisoners and
criminal defendants, the balance between district court discretion and
higher court authority deserves note. Obviously, the substantive limi-
tations that AEDPA and the PLRA impose on prisoners’ suits will sig-
nificantly affect prisoners’ rights, but the less-discussed provisions de-
scribed above will also have an impact on prison reform and criminal
procedure. Furthermore, the PLRA and AEDPA should be alarming
even to those who do are not active supporters of prisoners’ rights, be-
cause the recent legislative and judicial treatment of those rights sug-
gests that, in the future, Congress and the Court could ally to curtail
district court protection of other politically unpopular rights as well.

IN. ATale of Two Systems: Cost, Quality, and
Accountability in Private Prisons

Private prisons are on the rise. Privately operated juvenile facili-
ties — mostly community-based group homes or halfway houses —

1999), which argues that Marbury V. Mad|30n, 5 U.S. (1 Cranch) 137 (1803), asserted only a judi-
cial power "to declare politically inconsequential laws unconstitutional,” Grabcr, SUpra, at31.

119 See, e.g., YALOF, SUpra note 116, at 142-44 (recounting a Reagan administration task force's
development of a report of each potential nominee's opinions, noting that "[njcver before in his-
tory had there been such an excruciatingly detailed examination of judicial rulings by the Justice
Departmentin anticipation of a Supreme Court nominalon”).

120 In fact, this activism is exactly what led Congress to constrain the remedial powers of fed-

eral district courts. See SUpra pp, 1854-55.
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and federal adult halfway houses have been common in the United
States since the 1960s.1 In 1979, private firms began contracting with
the Immigration and Naturalization Service to detain illegal immi-
grants pending hearings or deportation.2 Private, large-scale invest-
ment in the construction and management of conventional prisons and
jails dates from the mid-1980s.3 Prison privatization has been driven
not only by the growing support among lawmakers and the public for
private provision of traditional government services,4 but also by ex-
ploding prison populations resulting from stricter drug and immigra-
tion laws and changes in sentencing procedures.5

By the end of 2000, there were 87,369 state and federal prisoners in
private detention facilities in the United States — 6.3% of all state and
federal prisoners,6 and 22.7% more than in 1999.7 Of these, 15,524
were federal prisoners (10.7% of all federal prisoners) and 71,845 were
state prisoners (5.8% of all state prisoners).8 The use of private facili-
ties is concentrated in the South and the West.9 Texas and Oklahoma
have the greatest numbers of inmates in private facilities; only six
states — Alaska, Hawaii, Montana, New Mexico, Oklahoma, and Wis-
consin, which combined account for approximately one-fifth of all
state inmates — house over 20% of their prison population in private
facilities.10 Privatization has been less widespread in local jails than in

1 See Douglas McDonald, Elizabeth Fournier, Malcolm Russell-Einhorn
&Stephen Crawford, abt Assocs. Inc., Private Prisons in the United States: an
ASSE|SSMENT OF CURRENT PRACTICE 4-5 (1998) [hereinafter ABT REPORT].

2 »ats.

3 . ats-6.
4 See generally, €9, MAYOR STEPHEN GOLDSMITH, The Twenty-First CENTURY

CITY: RESURRECTING Urban America (1997) (discussing the desirability of contracting out
many municipal services). . ) .

s ABT REPORT, Supra note 1, at 7-10; Judith Greene, Ba”mg Qut Private Ja|IS, AM.
PROSPECT, Sept xo, 200X at 23, 26 (describing the sudden interest of the Federal Bureau of
Prisons in privatization, and attributing the Bureau's need for tens of thousands of new beds to
harsher drug sentencing laws enacted in 1986 and to the 1996 Immigration Reform Act).

6 bureau of Justice Statistics, US. Dep’t of Justice, Bulletin: Prisoners lv
2000, at 7 thl.B (2001) [hereinafter PRISONERS IN 2000].

7 Bureau of Justice Statistics, u.s. Dept of Justice, Bulletin: Prisoners in
1999, at 7 tbl.io (2000) (reporting that there were 71,208 inmates in private facilities (5.2% of all
state and federal prisoners), of which 3828 were federal (2.8% of all federal prisoners) and 67,380

were state (5.5% of ail state prisoners)).

8 . The federal and state numbers are not directly comparable, as the federal number in-
cludes 6143 federal inmate: held in private community correctional centers.

9 For a table of state and federal statutory authority to outsource prison operation, see
Charles W. Thomas & sherril Gaut uaux, THE PIESENt Status of State and Federal Privatization
LaW, at http://web.crim.ufl.edu/pcp/html/statelaw.htm| (last visited Mar. 18, 2002).

10 PRISONERS IN 2000, su~ra note 6, at 7 thl.8 (16,979 out of 87,369).


http://web.crim.ufl.edu/pcp/html/statelaw.html
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state prisons — only about 2% of jail beds are private — but jail pri-
vatization has been called the “next frontier” of privatization.11

Comparative studies on the cost and quality of private and public
prisons give reason to be cautiously pleased with private prison per-
formance.12 The empirical evidence is consistent with economic the-
ory, which predicts that with privatization, costs will fall and quality
(however defined) may rise.13 The idealist could ascribe the satisfac-
tory performance of private prisons to the power of market incentives;
the cynic could point out that given public prisons’ bleak history and
patchy present, private prisons perform satisfactorily compared to a
rather low baseline. Each would be right.

Public prisons are not the most accountable of government systems;
in fact, under certain circumstances, private prisons may be more ac-
countable. In the qualified immunity context, recent Supreme Court
decisions such as Richardson v. McKnightis and Correctional Services'
Corp. v. Maleskois have held private prisons to at least as high a stan-
dard of constitutional protection as public prisons.16 Judges’ and ju-
ries’ greater skepticism of private agencies than of government may
also make private prisons more accountable; moreover, government
oversight of private prisons may be less deferential than government
oversight of its own operations.17 In addition, private prisons have
substantially greater market accountability because they a.re concerned
with winning new contracts and renewing old ones, and with avoiding
both adverse publicity and drops in stock price.18 The continued
promise of private prisons requires three concurrent innovations.
First, evaluators must develop a rich set of performance measures, and
prison data must be gathered and publicized.19 Second, the govern-
ment must implement performance-based contracts that tie compensa-
tion to actual results.20 Finally, the government should maximize the
efficiency gains from privatization and minimize opporturuties for cap-
ture by institutionalizing competition between public correctional de-

11 Richard G. Kiekbusch, Jal Privalization Tre Ne¢ Fontier, in privaTizaTion IN
CRIMINAL JUSTICE: PAST, PRESENT, AND FUTURE 133, 135 (David Shithor & Michael J. Gil-
bert eds., 2001) [hereinafter PRIVATIZATION IN CRIMINAL JUSTICE].

12 %Iﬂﬁr’ Section B.2.

13 INITA Section B3. ~ .

14 321 US. 399 (1997). %ld at .01, 412 (holding that private prison guards cannot claim

qualified immunity in § 1983%36
1_5_ _122 S. Ct. 51s (2001). I0L at 513 (holding that companies operating private correctional

facilities, like @@ry%iﬁg analﬂeouls] %gflﬁiclfagiﬁ ies, arafm&%'eca Ot% EJ“gI 3%%%9%';)5

under
16 d Section C.i(b)-(c).
17 d Section C.i(a), (©).
18 d Section C.2.

d Section D.i.
Section D.2.

lgJUH
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partments and private prison firms and making contract monitoring
independent of both the public and the private sectors.21

A Private Prisons, Criminal Policy, and Democracy

Critics have argued that statutes authorizing private prisons uncon-
stitutionally delegate core government functions to private parties.2
This contention has never been tested in court, but such arguments
seem dubious given the uneven history of the nondelegation doctrine
and the Supreme Court’s recent decision in American Tmcking Ass'ns
v. Whitman.2 True, private prison officials “determine when infrac-
tions occur, impose punishments and ... make recommendations to
parole boards,”24 but as long as they implement well-defined correc-
tional policy with sufficient oversight, this delegation seems unobjec-
tionable on federal constitutional grounds.

One modern-day objection to private prisons stems from opposition
to corrections and criminal policy generally: if the problem is the in-
carceration of too many people, making prisons cheaper or more effi-
cient is a false solution and may exacerbate the problem.zs Another
objection is the “expressivist” critique “that to turn over responsibility
for administering prisons and jails to private, for-profit companies at
some level compromises the legitimacy of the state’s exercise of its au-
thority to punish.”26 This Part takes a frankly consequentialist view of
private prisons and this does not address these critiques. Private pris-
ons might be inherently problematic under some moral theories and

21 See infra Section D.3. . . . .
22 See, eg Joseph E. Field, Note, Making Prisons Private: An Improper Delegation ofa Gov-

ernmental POWEr, 15 HoFSTRA L. REV. 649 (1987). BUL S8 ira P. Robbins, TNE IMpact of the
Delegation Doctring on Prison Privatization, ss ucLA L. Rev. e11, 915 (1988) (arguing that the
case against private prisons on delegation grounds is "extremely close”).

23 121 S. CL 903 (200r) (upholding a portion of the Clean Air Act against a nondelegation

challenge). .
24 Jody Freeman, The ContraCtIng Slate, 28 FLA. St. U. L. REV. 155, 188 (2000) (footnote

omitted).

25 Greene, SUpra note 5, at 26 (“[L]ikc the state legislators before them, members of Congress
were madly building new prisons ..., searching for cheap new private-prison beds, and refusing
to consider changes in the draconian sentencing laws, that were causing most of the increase jn

risoners™): Ahmed A. white, RUle 0fLaw and the Limits ofSoverelgn(t’y: The Private Prison in
j]U“SprUdentlal PerspeCtWe, 38 AM. CRIM. L, REV. hi, 145 (2001) (arguing that all imprisonment
is “intensely problematic and in many ways inherently irrational,"” "dysfunctional,” and “socially
malignant,” and that government should "wage its own wars against its citizens ... in an obvious
and maximally costly way").

26 Sharon Dolovich, The Ethics of Private Prisons 73-74 (Nov. 1999) (unpublished_manuscript,
on file with the Harvard Law School Library); See als_o Dan Markel, Are §ham|n Pum_ShmentS
Beautifully Retributive? Retribulivism and the Implications for the Alternative ‘Sanctions De-

ale, 54 VAND. L. REV. 2157, 2233-34 (2001).
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acceptable under others (both consequentialist and deontological),27

but space constraints preclude engaging this debate.

W hat about the specter of corruption? Industry lobbies govern-
ment, and regulatory agencies can be captured by the entities they
regulate; the private prison industry is no different.28 Not only may
private prison companies lobby for preferential treatment, they may
also, as entities that directly profit from incarceration, influence sub-
stantive criminal legislation by supporting tough-on-crime candidates,
scaring the public about crime, and advocating tougher sentencing.29
The story is plausible,30 but it does not explain current levels of prison
privatization or modern-day demand for more and cheaper prisons be-
cause the forces leading to the explosive growth of the prison popula-
tion substantially predate the modern growth of the private prison in-

dustry.3
Moreover, though private prison companies do lobby state and fed-

eral governments, so do prison guard unions, which also benefit from
increased incarceration rates and prison construction.32 Prison guard

27 The consequentialist treatment does not abandon the moral high ground — consequcntial-
ism itself implies certain normative commitments. Even for a nonconsequentir.list, private pris-
ons may not be especially problematic. See, e.g., Markel, Supra note 26, at 2234-40 (arguing that
private prisons are consistent with the “confron'ational conception of retribution").

28 € Richard w. Harding, Private Prisons and Public Accountability 42-47
(1997) (discussing capture or the risk of capture in private prisons in Australia, Florida, and the
U.K.); 10l at 159 (arguing that under the "basic model” of accountability, in wbich the public sec-
tor correctional agency is at the center of privatization decisions, “[c]apture occurs frequently");
David Shichor, Punishment for profit Private Prisons/Public Concerns 240-41
(1995) (noting the involvement of Tennessee state officials with the Corrections Corporation of
America (CCA) while CCA was bidding on the management of Tennessee's prison system in
1985); Greene, Supra note 5, at 27 (describing links between the federal government and private
prison companies).

29 sHiC. :or, SUPIA note 28, at 236.
30 This very claim is made about prison labor contractors in the nineteenth century. |d at 37

("[T]hree governors [of Tennessee] during the 1870s and 1880s expressed a negative opinion of the
convict lease system but realized that the abolition of this practice would create a severe financial
burden on the state, and therefore they continued,, albeit reluctant]y, this policy,").(footnote, omilL-
ted); Beverly A. Smith & Frank T. Mom, [Ne History of Privatization in Criminal Justice, In
PRIVATIZATION IN CRIMINAL JUSTICE, SUPIA note 11, at 3, 17 ("Prosecutions, sentences, and
paroles were all manipulated to ensure a supply of a disproportionately bigh number of black in-
mates, in what some have seen as replication of or an economic replacement for slavery without a
capital investment in workers."). The claim is also made about modern-day prisuns. See, e.g.,
Greene, Supra note 5, at 23 (describing how the warden of CCA's Tulsa Jail in Oklahoma had di-
rected the addiction treatment manager "to make a ‘sales pitch’ to local judges, urging them to
sentence offenders to a treatment program in the jail even though the program had been eviscer-
ated in order to cutoperating expenses").

31 HARDING, SUPIA note 28, at 94. ) .

32 988 Mark Arax & Mark Gladstone, State Thwarted Brutality Probe at Corcoran Prison,
|nveSt|gat0rS Say, L.A. TIMES, July 5, 1998, at Ai ("[State investigators] had watched the [prison
guard] union under president Novey ride the prison construction wave, growing from a kind of
social dub into one of the more powerful forces in the state, with a rank-and-file 27,000 strong.").
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unions generally contribute vastly more money to politicians than do
private prison companies.33 The California prison guard union, for
example, endorses and contributes millions of dollars to state candi-
dates and “is among the largest campaign donors in the state.”34 Does
privatization further distort criminal policy by replacing a single
strong voice for incarceration with two voices? Or does the second,
private, voice weaken the first by generally weakening the underlying
public sector union? The answer is unclear.

Quite apart from whether political influence peddling distorts
criminal policy, does such peddling weaken the case for privatization?
N ot necessarily, particularly when one considers different kinds of in-
fluence peddling: corruption and patronage. If a politician is corrupt
and uses his power to extract money from the contractor, then privati-
zation is likely to be inferior to public provision. Conversely, if a poli-
tician is involved in patronage and uses his power to pursue other po-
litical objectives, like serving politically powerful interest groups such
as public employees’ unions, private provision is preferable.35

B. Do Private Prisons Work?

I Obstacles to Effective Assessment. — Effectively evaluating pris-
ons requires specifying goals and objectives, developing measures and
indicators, and collecting comparison group data. Unfortunately, the
political process does not value rigorous evaluation highly.36 Some
states require only cost evaluation;37 only a handful require compari-
sons of both cost and quality, often to comply with statutory targets.38

33 See Adrian T. Moore, Private Prisons: Quality Corrections at a Lower
COST J3-34 (Reason Public Policy Inst., Policy Study No. 240, 1998) (comparing correctional offi-
cers' Si.s million donations to Pete Wilson alone during his 1990 and 1994 California gubernato-
rial bids with private prison companies’ $150,000 total political contributions nationwide in 1995-
1996). Straight by-thc-numbers comparisons are not enlightening because private prisons remain
smaller players than public prisons. The interesting point is merely that whoever provides prison

services will seek to inflyence the political progcess. .

s« Dan Morain, DaVIS 10 Close Slate's Pri'lately Run Prisons, LA. Times, Mar. 15, 2002, at
Ai, ava”able at 2002 WL 2461282 (noting that the Correctional Peace Officers’ Association spent
$2.3 million to help elect Governor Gray Davis); See a|SO Arax & Gladstone, Supra note 32 (listing
donations of $5.2 million to state candidates from 1987 to 1998, including $667,000 to gubernato-
rial candidate Pete Wilson, $159,000 to Attorney General candidate Dan Lungren, and an addi-
tional $760,000 in 1990 to defeat Wilson's gubernatorial opponent, Dianne Feinstein),

35 OB€ Oliver Hart, Andrei Shicifer & Robert W. Vishny, 1Ne Proper Scope of Govemnment:

Theory and an Application to Prisons, 112 q.5. Econ. 1127, 1144-47 (1997)-
36 Alexis M. Durham 111, EVAluating Privc ized Correctional Institutions: Obstacles to Effec-
tive ASSesSment, Fep. PROBATION, June 1988, ac 65, 67.

37 See, €0, OHI0 REV. CODE ANN. § 9.06(A)(4) (West 2001 Supp.) (requiring that the contrac-
tor "convincingly demonstrate” that it can operate the facility and provide required services with
at least a 5 percent savings over the projected cost to the public entity).

38 e, e.g., ARIZ. REV. STAT. § 4i-i60g.0i(G) (2001) (requiring the contractor to offer cost sgv-
ings); 10, § 4r-i609.0i(H) (requiring the contractor to offer services of "at least equal” quality); 10,
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Some neglect evaluation altogether. What monitoring data exist are
often inadequate for outcome evaluation.39

As if that were not enough, “cost” and *“quality” are not clearly de-
fined. Public agencies and private firms measure costs, differently.
Public prison budgets usually exclude various central administrative
and support expenses, such as medical, legal, and personnel admini-
stration services, which other state agencies typically handle. Private
budgets include these costs but do not include the government’s costs
of preparing and monitoring contracts.40 As for quality, definitions
differ across studies, and quality is difficult to compare in any case. If
one facility has fewer assaults but more escapes than another, is it bet-

ter or worse?
Few studies are rigorous4l Even reasonably good studies leave

much to be desired. No study seriously controls for many important
factors that influence misconduct rates, such as staff-to-inmate ratios,
custody technology, correctional policies, or age and race ofinmates.4

84i-i609.0r(K) (requiring a biennial comparative public-private performance comparison study);
Id. s 4.i-i60g.oi(L) (requiring a five-year cost comparison); TENN. CODE ANN. §41-24-
104©@)A) (1997) (requiring quality to be at least equal to that provided at state prisons); Id. §4.1-
24-i04 (c)(s)(B) (requiring cost to be at least 5% less than the state’s cost); Id. §41-24-1-105")
(mandating the establishment of objective performance and cost criteria); 10, §41-24-1-105(Q0) (re-
quiring evaluation of performance, with the contract to be renewed only if the contractor provides
"essentially the same quality" as the state at 5% lower cost, or superior services lit "essentially the
same cost" as the state, where “superior” is defined as 5% better and "essentially the same” is de-
fined as within 5%). The Florida statute requires evaluation of both cost and quality, though only
cost savings and not quality improvements are required by the statute. FLA. STAT. ANN. §957.07
(West 2002) (requiring 7% cost savings, where a private entity’s corporate income and sales tax
payments count as an offset to costs, and where the cost of services provided to the public entity
at no direct cost by other government agencies is allocated to the public entity); Id. §9s7.il (re-
quiring evaluation of "costs and benefits" of contracts). ) )

.39, Durham, SUDIA note 36, at 67; SEL Robert B. Levinson, Okeechobee: An Evaluation of Priva-
tization in Correc I0NS, 65 PRISONJ. 75, 76, 88 (1985) (citing the vague or nonexistent goals speci-
fied in the 1982 contract to run the Florida School for Boys in Okeechobee, a secure facility for
adjudicated delinquents; the contract focused on administrative inputs rather than outcomes or

even outputs).

40 ABT REPORT, SUPIa note 1, at 35-37; MOORE, SUPI4 note 33, at 10.

41 For a summary of the cost and quality studies on private prisons and a brief discussion of
which studies are more methodologically sound, see 2 GEOFFREY F. SEGAL & ADRIAN T.
Moore, Weighing the Watchmen: Evaluating the Costs and Benefits of
Outsourcing Correctional Services 2,3 & thls.2A-2C, 9-10 & tbls4A-4B (Reason
Public Policy Inst., Policy Study No. 290, 2002). For a highly critical evaluation of all prison pri-
vatization cost and quality studies (even some of the ones the Reason report considered sound),

see also ABT REPORT, SUPIa note 1, at app. 2. ]
42 Scott D. Camp & Gerald G. Gaes, Private Adult Prisons: What Do We Really Know and

Why Don't We Know More?, in PRIVATIZATION IN CRIMINAL JUSTICE, SUPIa nofe 11, at 283,
285 (attributing the insufficiency of current empirical studies to a failure to control for structural
factors and only weak attempts to control for age and race); S€€ alS0 ABT REPORT, Supra note i,
app. 2, at 18 ("[T)hcsc background data are a sine qua non of valid institution performance com-
parisons. What may appear to be differences in institution performance may be nothing more
than differences in the background characteristics of inmates....").



.07/01/2002 13:33 FAX 6152633050

T~

DEVELOPMENTS — THE LAW OF PRISONS 1875

Furthermore, comparative studies do not adequately address seri-
ous overcrowding problems.13 Overcrowding, which may increase in-
mate violence and the incidence of infectious and stress-related dis-
eases,44 thereby contributing to unconstitutional conditions,4s is a
serious problem in prisons and jails. Less expensive prisons allow for
more capacity because the same prison budget can build more prisons,
and increased capacity can relieve overcrowding. (Of course, cheaper
prisons do not guarantee greater capacity, and greater capacity does
not guarantee decreased crowding; still, it is reasonable to expect that
cheaper prisons will not e€xacerbate crowding.) Thus, to the extent
that private prisons decrease costs,46 privatization can improve condi-
tions in both public and private prisons. Comparative studies between
private and public prisons at a specific moment in time cannot register
this across-the-board quality increase.

Finally, most studies do not analyze both cost and quality and thus
are of limited value in assessing private prisons. Studies that do not
look at both elements simultaneously cannot begin to analyze the costs
and benefits of private prisons.47

2. Evidence from the Studies. — studies that look at cost or qual-
ity alone do, however, provide some information. The most rigorous
studies43 find clearly positive cost savings.49 On the quality side, com-
parisons are trickier, as there is no single metric representing quality.

a3 5ee generally peter 3. Duitsman, comment, The Private Prison Experiment; a Private Sec-
tor Solution to Prison Overcrowding, 76 n.c. L. REV. 2209 (1998).

44 | vat 2211,

a5 588 generally susanna Y. chung, Note, Prison Overcrowding: Standards in Determining
Eighth Amendment Violations, 68 FORDHAM L. Rev. 2351, 2362-66 (2000)

46 See mfra Section B.2.

47 B8 u.s. Gen. ACCOUNTING OFFICE, PRIVATE AND puBLIC PRISONS: STUDIES
Comparing Operational Costs and/or Quality of Service 13 (1996) (“(13t is impor-
tant that any study focus on both operational costs and quality of service.l). Interestingly, in the
GAO study itself (which is really just a literature review), only the Tennessee studies compare
both costand quality, |d:‘ at 23- 25, and these are not particularly rigorous, S6€ SEGAL & MOORE,
Supra note 41, at 3 thl.2B, 10 thl.4B. Surprisingly, given the solid methodological discussion, the
GAO did not examine the Louisiana State University study, the Arizona DOC studies, or the Flor-
ida OPPAGA study, which analyzed both cost and quality. Nonetheless, later writers have called
the GAO report a “thorough[) reviewU," Greene, Supra note 5, at 25, "one of the more comprehen-
sive reviews,” Bureau of Justice Assistance, u.s. Dep’t of Justice, Emerging
ISSUES on Privatized PRISONS 26 (2001), and the "most comprehensive study to date,” Joel
Dyer, The Perpetual Prisoner Machine: How America Profits from Crime 22g

(2000).
48 Six of the twenty-eight cost studies are considered especially methodologically sound. See

Segal &Moore, SUPIA note 41, at 2-3.

49 |d at 3 thl.2A. Most of the less rigorous studies also report cost savings, and none reports
that private prisons are more expensive. d at 3 tbls.2B, 2C. The causes of private prison cost

savings are explored below in Section B.4.

1£]016
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But none of the more rigorous studiesso finds quality at private prisons
lower than quality at public prisons on average, and most find private
prisons outscoring public prisons on most quality indicators.51 Most of
these quality studies do not examine cost, but as private prisons are
not expected to be more expensive, this result belies statements in the
prison literature that assume that cost reductions must come at the ex-
pense of quality.52 Indeed, the few methodologically sound studies that
evaluate both cost and quality suggest that cost is no higher in private
facilities and quality is at least roughly equivalent.

Researchers at Louisiana State University compared three Louisi-
ana prisons, one public and two private.sd3 The researchers concluded
that the prisons were “as comparable as reasonably possible in terms
of history, capacity, design, types of inmates, number, gender and eth-
nicity of inmates.”54 Privatization produced estimated cost savings of
12-14 percent (costs of $22.93 and $23.49 per inmate per day for the
two private facilities, compared to $26.60 for the public facility).ss
The quality comparison was a wash, with the private facilities faring
better in some areas and worse in others. The private facilities, among
other things, reported fewer critical incidents, provided safer work en-
vironments for employees and safer living environments for inmates,
and had proportionately more inmates complete basic education, liter-
acy, and vocational training courses.56 The public prison had fewer
(zero) escapes and fewer aggravated sex offenses, more effectively con-
trolled substance abuse among inmates, more consistently offered a
broad education and vocational adult education program to inmates
over four years, and provided more treatment, recreation, and rehabili-
tative services to inmates.57

An Arizona study performed in 2000 by the state Department of
Corrections compared three private prisons with fifteen public ones.58
The study found average savings of 13.6% at the private prisons in

50 Se%.%fd Moore consider eleven of the eighteen quality studies methodologically more
sound. IQL at 9- 10.
51 Of the eighteen studies, only one clearly gives the edge to public prisons. |d at 9-10,

tbls.4A, 4B.

52 eg, Greene, S,panote 5, at 25 ("[Quality] problems seem to be endemic to the enter-
prise [of private prisons] — a result, in great part, of the private companies’ mission to hold down
costs.").

53 WILLIAM G. ARCHAMBEAULT &DONALD R. DEIS, JR., EXECUTIVE SUMMARY, COST
Effectiveness Comparisons of Private Versus Public Prisons in Louisiana: a
Comprehensive Analysis of allen, Avoyelles, and Winn Correctional

Centers, Phase | (rev. ed. Dec. 10, 1996).

58 ariz. Dep’t of Corr., Public-Private Prison Comparison (ooo)
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1998 ($40.36 per inmate per day compared to $46.72 at public prisons)
and 10.8% in 1999 ($40.88 compared to $45-85)-S9 The quality com-
parison gave the edge to neither group: private and public prisons had
about equal inspection results, though public prisons generally had
somewhat less severe disciplinary problems.e0

Finally, a 2000 study of Florida prisons compared the private South
Bay Correctional Facility, operated by Wackenhut Corrections Corpo-
ration, with the most comparable public facility, Okeechobee Correc-
tional Institution.6l After adjusting for various differences, including
capacity, the study found that the private prison’s costs were 3.5%
lower than the state’s costs for fiscal year 1997-98 and 10.5 % lower for
1998- 99,62 meeting the 7% cost reduction mandate established by
law.63 Additionally, construction costs were 24% lower for the private
prison.e4 As for quality, the study found that South Bay had fully op-
erational programs within six months of opening (as opposed to three
years for OKkeechobee), had fewer health service deficiencies than
Okeechobee, was able to house more inmates three months after open-
ing than Okeechobee could house after seventeen months, and imple-
mented an innovative approach to housing certain “close management
inmates.”65 On the negative side, two inmates escaped from South
Bay in 1999, while none had ever escaped from Okeechobee.66

j.  Thats Fine in Practice, but How Does It Work in Theory? —
Private prisons fare rather well in quality comparisons, but why?
Contracts are necessarily incomplete: because the government and the
private provider can only describe a general service and cannot specify
beforehand in full detail exactly how the contractor should, provide
that service, the contractor has wide latitude in running the prison.e7
This latitude permits the contractor to cut corners, reducing costs by
reducing quality. It is no surprise that early economic models of priva-

59 |d at47.
60 Id. at 2-4. A 1997 study of Arizona's correctional system, which compared a private prison

to fifteen public prisons, found 14 percent cost savings in the private prison relative to the public
prison average and 17 percent cost savings after adjusting for the private prison's property tax
payments. CHARLES W. THOMAS, COMPARING THE COST AND PERFORMANCE OF PUBLC
and Private prisons _in Arizona: An Overview of the Study and Its
CONCLUSIONS (1997), aval able at http://vveb.crim.ufl.edu/pcp/research/Ariz.htm| (last visited
Mar. 18, 2002). But see Abt Report, Supra note 1, at 45 (criticizing this study's methodology).

61 Office of program Policy Analysis and Gov't Accountability, Fla.
Legislature, Private Prison Review 2 (3000) (hereinafter Florida Study],

62 1d. at 5.

63 OB Fla. Stat. Ann. § 957.07 (Supp. 1 2002).

64 Florida Study, rupra note 6r, at 3.

65 Id. at 10.

e 10,
67 Hart, Shleifer & Vishny, Supra note 35, at 1134 (discussing the assumptions motivating their

incomplete contracting model).
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tization predicted that private ownership would reduce both cost and
quality.es

But more recently, economists have observed that cutting corners is
not the only way to make money. It is easy to assume that an aversion
to out-of-pocket costs will deter firms from implementing a “quality
innovation”69 — but this assumption ignores opportunities for contract
renegotiation. Because private prison companies can suggest such
innovations to the government and renegotiate their contracts (or, in
the real world, include extra services in a higher bid), they CaN capture
some of the gains from quality innovation. They therefore have
greater incentive to innovate in this way than their public counter-
parts, who cannot capture such gains.

Thus, while economic theoiy predicts that costs will decline under
private management, it does not necessarily predict the same of qual-
ity.70 Whether quality increases or decreases overall depends on
whether cost-cutting or quality innovation has a greater effect.71

This simple model does not take into account other factors that
may strengthen the case for privatization. For instance, the govern-
ment may observe a provider’s harmful cost cutting and hold it
against the provider in future rounds of bidding or decline to renew
the contract. If even a few private providers compete against each
other, the government can seek an alternative provider once It ob-
serves harmful cost cutting, rather than having to retake control of the
prison.72 In addition, because of inefficiencies in current prison prac-
tices, there may be opportunities for cost cutting that does not reduce
quality.73

4. How Does the Private Sector Save Money? — The private sec-
tor saves money in several ways. First, private companies save money
at the design and construction stage. They can typically design and
build prisons in half the time required for governments to do so, be-
cause they can avoid the layers of red tape that play a role in safe-

68 Sm JEAN-JACQUES LAFFONT & JEAN TIROLE, A THEORY OF INCENTIVES IN
Procurement AND Regulation 231 (1993) (noting that “[a] high concern for quality [re-
quires] low-powered incentive schemes" because providers who care too much about cost will re-
duce gyality).

69 T|dart, Shleifer & Vishny, S.panote 35, at 1:33.

70 h

at 1143 ("Costs ... are always lower under private ownership. Quality ... may be
higher qr lower under private ownership.").
71 g at x137-43.
721U, at 1143-44.
73 The Hart-Shleifer-Vishny model assumes that all cost cutting decreases quality — in other
words, that the public sector already operates at the frontier of technological efficiency. |d at
1133. But no one the most efficient way to run a prison; this information must be discov-

ered. Markgts can encqurage the discovery of efficient.ﬁu’eeth% gd)fv rnment bureaucpycies, oftan
do not OB V FRIEDRICH A. Havek, Knowledte in“Soaety, in

Individualism and Economic Order 77, 77- 78, 84,86 (reprint 1980) (1948).
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guarding against government corruption74 but are arguably unneces-
sary when the government purchases a service from the private sector
(using a procurement process that itself has safeguards against gov-
ernment arbitrariness). Private firms are also usually free of purchas-
ing restrictions and subcontracting quotas. Contracting out prison de-
sign and construction reduces costs by 15 to 25 percent.75

Second, private companies save money at the operation stage. The
main savings come from reducing labor costs, both through lower
wages7 and through more efficient use of labor. A private firm that
had a role in designing a facility would be likely to use innovative de-
sign techniques that could minimize the number of guards .required to
monitor inmates. Moreover, because they are not bound by civil ser-
vice rules in managing their personnel,77 private prisons use roughly
one-third the administrative personnel of government prisons and use
incentives to reduce sick time and consequent overtime expenditures.78
Private firms also save money by “maintaining tight control of inmates
and keeping them well-fed and occupied with work, education, or rec-
reation.”79 Finally, private firms are free from many bureaucratic pur-
chasing rules and can often buy supplies at lower cost than the gov-

ernment.80
C. Public and Private Accountability

Abuses happen in any system. But how do different sj'stems react
to abuse when it occurs? While there is no systematic information
about the reaction to prisoner abuse in public and private prisons,’ case
studies may provide a flavor of the accountability mechanisms at
work.

j. Private Prisons’ Legal Accountability. — The traditional hostil-
ity of juries toward corporate defendants, private prison guards’ in-
ability to claim qualified immunity in 8 19838L civil rights suits, and

74 MOORE, SUpra note 33, at s (noting the "often laborious approval process and multiple con-
tact reguirements a government construction project must go through").

s M ata-s.

76 See DYER, &panote 47, at 214 (noting that “[m]ost guards at state and federal facilities
earn union-scale wages and receive both retirement benefits and health insurance,"” while “their
counterparts at private prisons ... often earn as little as $7.00 an hour, with little or no benefits");
Greene, note 5, at 25 (citing “wages and benefits substantially lower than those in govern-
ment-run prisons”),

17 MOORE, SUpra note 33, at 17.

78 |4 at 16.
79
80 at r8. Moore provides an interesting example of private sector cost savings: Virginia

prisons once kept thirty days of food on hand in expensive warehouses. This practice possibly
dated back to when prisons were remote and sugplied by mule train, and was never questioned
until a private company did something different 18. at ig.

81 42 U.S.C. § 1983 (1994 & Supp. 111996).
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courts’ unwillingness to defer to the judgment of corporations all in-
crease private prisons’ legal accountability relative to public prisons.

(a) Jury Hostility. — Empirical studies have found that juries are
more likely to award large verdicts against corporations than against
governments.& Jury hostility also affects settlements, which are made
in the shadow of expected recovery amounts at trial. Consider, for ex-
ample, the case of the Northeast Ohio Correctional Center, a federal
prison in Youngstown, Ohio, run by CCA under a contract with the
District of Columbia. As part of a recent settlement of a lawsuit alleg-
ing inadequate security and medical treatment as well as excessive
force, CCA paid $1,650,000 in damages to the 2000 members of the
inmate class — an extraordinarily high settlement amount for class ac-
tions involving prisoners.88 This huge settlement amount probably re-
fleets the well-known tendency of juries, rightly or wrongly, to be less
sympathetic to large corporate defendants. Moreover, monetary
awards against public prisons are more limited.s4

(b) Qualified Immunity: The New Bifurcated Regime. — A danger
inherent in privatization is that public responsibilities will be per-
formed by private individuals without effective oversight. Recent
cases, however, have sought to avoid this pitfall and, in some ways,
hold private prisons to an even higher standard than public prisons.
Under Harlow v. Fitzgerald,ES government officials (including prison
guards86) performing discretionary functions are shielded from liability
for civil damages if their conduct does not violate “clearly established
statutory or constitutional rights of which a reasonable person would

82 There is no statistical evidence on jury attitudes toward corporations in the prison context,
but more general jury studies suggest that juries tend to be turned off by, a defendant’s wealth
and by arguments that a defendant’s behavigg was ,prQfit maximizing. aniel Kahneman,
David A. -Schkade & Cass R' Sunstein, %red 05 Erratlgc IN PUNITIVE
DAMAGES: How Juries Decide 31, 40 (2002) (shqwing highker punitive d aw for
corporations with greater wealth); (. W. Kip Viscusi, EﬁeSk S /&mﬁ 7, 52
STAN. L. Rev. 547, 550&05%(discussing 'Iuror bias against companies merely for having under-

taken a risk analysis); Greene, dnote 5, at 23 (reporting that in December 2000, a
South Carolina jury awarded $3 million in punitive damages against a CCA juvenile prison for
abusing a youth using a level ﬁ‘i‘or e ‘malicious. to the cagscigoee of ank'n&’:é .

5 Aphonse Gerarsten, vete Phison ttiadon: e SYaurggon Cle and Thecries of
L| ||| y 36 CRIM. L. BULL. 183, 198 (2000). CCA also paid class counsel of the city of Youngs-
town $803,0(10 in litigation expenses, and agreed to pay annual fees to Youngstown for ongoing
monitoring. d
. 84 See 42 U.S.C. §19976(d)(3) (capping attorney fees at 150 percent of statutory hourly rates);
|d. at § 1997(e) (barring recovery for emotional injury in the absence of physical injury). The limi-
tation on recovery for emotional injury may not apply in many cases, but the attorney fee cap
may be more significant in cases in which inmates seek damages. Even if the settlement by its
terms included attorney fees, the total amount of the recovery would probably be lower than it
otherwise would be because expected recoveries affect settlement amounts.

85 457 U.5. 800 (1982).
86 Procunier v. Navarette, 434 U.S. 555, 561 (1978).

tgjuu<j/uj.b
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have known.”s7 In Richardson v. McKnightss however, the Supreme
Court held that private prison guards do not enjoy this qualified im-
munity.89 Thus, McKnight bifurcates the treatment of public and pri-
vate prisons in a way that makes private prisons more, not less, ac-
countable.90

Does this dichotomy make sense? If governments are cost-
minimizers, it does not.91 In the presence of liability, cost-conscious
governments would hire timid guards, who require less indemnifica-
tion, for public prisons, and would choose timid contractors, who
submit a lower bid, for private prisons; thus, the argument for quali-
fied immunity would not depend on whether the prison is public or
private.®2 But governments often do not minimize costs. They often
face soft budget constraints, may award contracts to friends or political
allies, and may monitor prisons more or less depending on their politi-
cal ideology.93 Because government officials’ motivations are complex,
it is difficult to predict how the effects of qualified immunity will vary
as between public and private prison operators. The efficiency argu-
ments for only extending qualified immunity to public guards are thus
somewhat indeterminate.

Considerations of compensation and accountability, however, cut
against immunity for both public and private prisons. On the compen-
sation side, immunity presumably makes a difference in some cases,
and where it does, it may prevent victims from being compensated.
On the accountability side, immunity allows prisons to externalize the

87 |'|al‘|0N, 457 U.S. at 815- 19.

88 521 U.S. 399, 4T2 (1997).
89 Private guards might still have a good faith defense to a ? 1983 suit. |d at 413- 14.

o0 n Correctional Services Corp. V. Malesko, 122 s. ct. 515, 517 (2001), the Court held that
private companies operating federal halfway houses, like their public counterparts, were not sub-
ject to civil rights suits under BIVENS V. SIX Unknown Named Agents of Federal Bureau of Nar-
C0t|CS, 403 U.S. 388, 395-97 (1971), though the offending officials could personally be sued un-
der BlVGnS, which allows awards O monetary damages against federal agents for a violation of
federal constitutional rights. Malesko 122 s, ct. at 517. gMﬁleSkO held private operators to the
same standard as public agencies.

91, See Clayton P. Gjllette & Paul B. Stephan, Richardson v. McKnight and the SCOpe Oflm'
munity After 5r|vat|zat|on, § SUP. CT. ECON'. REV. 103, 123-24 (2000).

92 J6E |d. at 126, Different prisons may react to liability in different ways; one mighc imagine
reactions that either increase or decrease costs. For instance, a prison may save money by in-
structing guards to discipline inmates less. Or a prison may spend more money if guards, who
would rather avoid litigation even if they are fully indemnified, always call for more'backup be-
fore disciplining an inmate, to avoid the possibility of a violent confrontation that could lead to a
civil rights suit. But under competitive bidding with a cost-conscious government, the cost-
cutting reactions will tend to win out over the cost-increasing reactions. Because some forms of
timidity decrease costs, while overzealousness presumptively increases costs, a liability regime
fosters_timjdity.

93 €€ I0. at 125- 26.
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cost of constitutional violations onto prisoners — not a particularly
well-represented segment of society.

Nor does qualified immunity seem necessary to reduce the drain on
the court system. Most § 1983 prison lawsuits are considered frivo-
lous, and almost all fail before getting to the merits.94 Qualified im-
munity would probably not change inmates’ filing behavior, and even
if it did, it is not clear that this would be desirable, because our system
deliberately tolerates a certain amount of meritless litigation to avoid
missing the occasional worthwhile claim. A regime of liability, with
high procedural hurdles (such as requirements of exhaustion of admin-
istrative remedies9) or penalties for frivolous litigation (such as the
frequent-filer penalties in the Prison Litigation Reform Act%), may
better serve the goals of compensation and accountability for both
government and private actors.

Thus, given the bifurcated regime established in McKnight, private
prisons are, if anything, more accountable for their constitutional vio-
lations than are public prisons. The presence of this additional judi-
cial check should in turn increase private prison quality.

(c) Other Legal Accountability Mechanisms. — Not only may pri-
vatization make juries more skeptical of prisons and guards more sus-
ceptible to suit, but it may also make judges less deferential. Courts
have traditionally been deferential to the government in prison suits
because of the common judicial unwillingness to second-guess the po-
litical branches.97 Though this unwillingness is understandable, defer-
ence is the enemy of robust accountability. Yet courts have often been
hostile to private, for-profit delegations; while the nondelegation doc-
trine is almost never applied, judicial hostility manifests itself through
more vigorous due process scrutiny.98 As administrative power moves
to private prison corporations, courts may abandon their deference to
prison officials, because conflicts of interest will appear more obvious
and contractual terms will necessarily be incomplete.9

In addition to litigation, government monitoring adds a further
layer of review. While public prisons have government monitors,

94 Sm Iy BUREAU OF JUSTICE STATISTICS, U.S. DEPT OF JUSTICE,
Challenging the Conditions of Prisons and Jails: a Report on Section 1983
Litigation 19 tbl.4 (1994).

% 42 US.C. 81997e(@) (1994 & Supp. 11 1996) (prohibiting a prisoner from bringing a section
1983 action unless he has exhausted available administrative remedies).

96 28 U.S.C. §1915(g) (094 & Supp. Il 1996) (prohibiting a prisoner from suing in forma pau-
peris if, on three previous occasions while he was imprisoned, an action of his was dismissed as
frivolous, malicious, or failing to state a claim, unless he is "under imminent danger of serious

PTG bt . wecht, Note, Breaking e Quc of Difererce: Juicil Review of Plivte

97
PISOS, 96 YALEL.J. 815, 819-20 (1987),
98 peld at822-28.

99 LI at 829-33.
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monitors of private prisons (even if captured to some degree) are likely
to be more independent than monitors of government-run prisons.100

2. Private Prisons’ Market Accountability. — Market mechanisms,
such as governments’ ability to rescind or decline to renew private
firms’ contracts, and more generally, the potential for bad publicity to
cause a drop in firms’ stock prices, further increase private prison
companies’ accountability.

@ Contract Rescission. — A private prison may have its contract
rescinded. This possibility-" is not always as easy as it sounds — the
private prison industry is a somewhat concentrated oligopoly, though
that may change with increased privatization. But as long as more
than one firm is operating and the government continues to run part of
the prison system, someone will be available to take over a dysfunc-
tional prison, making the government’'s threat to rescind a contract
somewhat credible. At any rate, even such imperfect discipline is more
difficult to impose on public prisons — the government cannot take
over its own prison except by firing civil servants, and it cannot have a
private firm take it over except by opening a new bidding process,
which is more difficult than finding someone to take over an existing
contract.

In 1995, for example, an investigative reporter and a surprise in-
spection revealed appallingly crowded, unsanitary, and abusive condi-
tions at the Bowie County Correctional Facility, a private "warehouse
turned prison facility” in Texarkana, Texas, housing 500 inmates from
Colorado.101 After a federal lawsuit and a riot, the state of Colorado
terminated Bowie County’s contract and relocated its inmates.102

At the Seal Beach City Jail, operated by the private Correctional
Systems, Inc. since 1994,103 two private prison guards were indicted in
August 2001 for allegedly “arranging and concealing an attack on a
drunken inmate who was singing boisterously in .the jail’s detoxifica-
tion cell.”104 Within ten weeks of the attack, both guards had been
fired; one guard was charged with federal civil rights violations and
the other with being an accessory after the fact for trying to conceal
the attack.103 The first guard was sentenced to over four years in

100 see Charles H. Locan, Private Prisons: Cons and Pros es F%
101 _DYER; SUPIA note 47, at 200-01; Steve Lipsher, C0I0rado Witharaws the Rest of ts Inmates

from TexXas, DENVER posT, Jan. I, 1998, at B3, avallable at 1908 wi so097832.
102 DYER SUpra note 47, at 200-01; Lipsher, SUpra note ror. When the prison crowding crisis
that prompted Colorado to send inmates to Texas was over, Colorado returned its inmates to in-

state prisons, some of which were private.

103 Monte Morin & Stuart Pfeifer, 2 Jall Oﬁ|CerS |nd|CtEd Over Inmates' F|ght L.A. TIMES,

Aug. 30, 200r, at B8.
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prison.106 This incident prompted the city to review its contract with
CSI and to consider other options.107

Similarly, in Santa Fe County, New Mexico, CCA brought in pris-
oners convicted of murder and rape from Oregon to fill its private jail
cells but reportedly failed to notify the Sheriff’s Department that it
was housing inmates who posed a danger to the public. The Oregon
prisoners were removed from the jail only after county officials: threat-
ened to cancel the county’s contract with the company.108

(b) Adverse Stock Price Effects. — Private corporations are sensi-
tive to drops in their stock prices. Contract rescission, as well as the
possibility of lawsuits with high damage awards, affects profitability,
and perceptions of a company’s profitability are reflected in the price
of its stock. Thus, a private corporation is punished financially for
bad news, and possibly for mismanagement that may impose costs in
the future. For example, the INS detention center in Elizabeth, New
Jersey, run by Esmor Corrections, erupted in a massive riot in 1994
because the company had continuously cut corners on food and facility
upkeep. Esmor’ stock price dropped from $20 a share to $7 after
news of the riot became known.109

W hile fear of stock price drops may make private prisons conceal
their problems110 — CCA has been accused of covering up escapes
from the Youngstown prison described above — such secrecy has its
limits, because escapes, riots, and prisoner litigation are hard to cover
up. Following disclosure of the problems at the Youngstown prison,
CCA's stock hit a one-year low.111 A more plausible story is that pri-
vate companies are more concerned with keeping their stock prices
high over the long term by insisting on sound management and that
guards and wardens can be encouraged to act responsibly through
stock ownership in the company.112

(c) Greater Market Flexibility. — Not only are private prisons un-
der greater market pressure to keep conditions from getting out of
hand, they are also more able to change because they are free from
some of the constraints of government management. In July 2001, for

106 Lisa o'Neill, Riverside Man Receives Prison in Civil Rights Case, PRESS-ENTERPRISE

(Riverside, Cal.), Mar. 12, 2002, at B 2.

107 Morin & Pfeifer, S.panote 103.

108 DYER, supra note 47, at 206.

109 |d at 203-04; €€ a|SO |d. at in (contract rescinded after a private prison riot in Texar-
kana). .

110 |d at 204; € a|SO |d. at 211 (dubbing the tendency to cover up bad news the “Esmor ef-
fect"); |d. at 221 (calling honest disclosure "financial suicide" for a private prison firm and inter-
pretin rivate firms' fiduciary duty to their shareholders as “an obligation to prevent bad press").

111 fdJ at 2x1.

112 See |d. at 214 (noting that some private firms offer guards and wardens "stock in the prison
company in an effort to reduce turnover,” but arguing that such stock ownership exacerbates the
Esmor effect described above, SUpra note no).
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instance, four hundred prisoners ill a CCA prison in Kentucky started
a riot in which “inmates set[] mattresses on fire and toss[ed] TVs and
toilets through the windows. Two weeks later, CCA Fired the warden
and his top assistant, citing ‘policy violations.’”113 Government em-
ployment protection, in this case, would have been an obstacle to dis-
ciplining the offending prison officials.114

j. Are Public Prisons Any More Accountable Than Private Pris-
ons? — (a) The Dynamics of Organizational Stasis. — Susan Sturm
describes the “dynamics of organizational stasis,” which “lock in the
current conditions in prisons” (both public and private) and “disable
regular prison participants from achieving institutional self-

correction”:113
Even in the face of riots, violence, or public exposure of brutal conditions,
legislatures frequently provide minimal support for change. The familiar
study commission or task force conducts a public hearing or investigation,
culminating in a report with recommendations that are infrequently en-
acted into law. Even when the legislature does respond to abuse with leg-
islation, there is little accountability for its enforcement and the admini-

stration may comfortably ignore it without legislative sanction.116

Much of Sturm’ description of prisons applies equally to public and
private prisons — inmates are generally powerless to change prison
conditions,117 and both guards and administrators often resist re-
form.118 Other elements, however, apply primarily to public prisons:
unions concentrate on preserving their members’ pay, benefits, and
seniority,119 and the budgetary process, in which this year’s allocation
is presumed to be the baseline for next year’s, supports the status
guo.120 It is well known that public bureaucracies have different in-
centives and attitudes toward change than do private companies.i21
Companies concerned about winning a bid, retaining their contracts,
maintaining their stock price, or just being marginally more protected
against prisoner lawsuits seem more likely to overcome their institu-
tional stasis.
(b) Corcoran State Prison. — Contrast the above factors, which

promote accountability in private prisons, with the sad tale of Cor-

113 Greene, supra note 5, at 23- 24.

114 See supra p. 1879.

113 Susan Sturm, Resolving the Remedial Dilemma; Strategies ofJudicial hdervenlion in Pris-
ons, 138 U. Pa. L. Rev. 805,810-11 (1990).

116 1d. at 840 (footnote omitted).

117 1d. at 824-26.

118 Id. at 816, 820- 21.

119 1d. at 836.

120 1d. at 832.
121 see, eg, JAMES Q. WILSON, BUREAUCRACY: WHAT GOVERNMENT AGENCIES DO

and WHY THEY DO It 72-89 (1989) (describing the nonmarket incentives that operate in agen-
cies).
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coran State Prison, a California public prison, in which guards killed
seven inmates and wounded forty-three others between 1989 and
1995.12 Rival gang members fought in human cockfights overseen by
prison guards; officers abused and beat inmates; problem inmates were
disciplined by being locked in a cell and then beaten or raped by an
inmate enforcer dubbed the “Booty Bandit.”123

Conditions at Corcoran are not typical of public prisons. What is
striking about Corcoran, however, is how little was done to alter these
conditions even once they were discovered. The Corcoran episode
serves as a reminder of the weakness of public prisons’ accountability.
When replacing one’s service provider is difficult — and especially
when the provider is identified with the purchaser, capturing the pol-
icy advice process — moral outrage at abuses can only get one so far.

In 1994, the FBI began its probe of Corcoran, and in 1996,
prompted by media attention, the state launched a pair of investiga-
tions, one by the Department of Corrections and another by the Attor-
ney Generals office.124 These investigations were stymied by political
pressure from the governor’s office and the prison guard union, and
the state probes yielded not a single criminal charge.125 Instead, state
investigators “spent considerable manpower trying to dig up dirt” on
the whistleblow -rs who had reported these abuses to the FBI1.126 One
whistleblower, Richard Caruso, was the only officer disciplined as a
result of the state investigations (though he sued and received a large
settlement from the state, the largest amount ever given to a whistle-
blowing officer in California).122r Another whistleblower changed jobs
within the prison system because of alleged retaliation by prison offi-
cials (and recovered nothing).128 The FBI inquiry ultimately resulted
in charges against eight officers, but all were acquitted in June 2000.129

D. The New Frontier: Information, Contracts, Monitoring

While private prisons today provide acceptable quality at a lower
cost than do public prisons, they will only continue to do so as long as

122 ATax & Gladstone, T note 33. _ _

123 10, SC alS0 mark arax, EX-GUard Tells of Brutality, Code of Silence at Corcoran, v.a.
TIMES, July 6, igg8, at Ai,

124 Arax & Gladstone, note 32.

125 | . (describing also how union officials told guards not to cooperate with the earlier county

prosecution of two lieutenants who “delivered a Taser jolt to an inmate's testicles in xgSg and en-
gaged in a cover-upl).
126

127 10 mark arax, Defense Landed All the Punches in Corcoran Case, L.a. Times. June ix.

2000, at Ai.

128 Mark Arax, Judge Dismisses Lawsuit by Prison Whistle-Blower, L.a. Times, oct. 4, 2000,

at Axg.
129 Arax &Gladstone, Supra note 32; Arax, Supra note 127,
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their buyers — federal and state governments — care. Bad things still
happen at private prisons. Private prison companies have not always
been forthcoming with information about the types of inmates they are
holding,130 and reports of maximum-security prisoners being housed in
portions of private prisons designed for the general population are not
uncommon.131 Effective judicial, legislative, and administrative over-
sight continues to be necessary. Perhaps the scope of prison litigation
should be expanded to keep both public and private prisons honest,
but there is no substitute for performance contracts that encourage
guality improvements, effective monitoring, and information gathering
and disclosure.

1. Performance Measures. — Susan Sturm notes that prison offi-
cials often know little about their own operations.132 Prison adminis-
trators gather some information to prove the prison’s compliance with
court orders,133 but it would be preferable for them to do so without
being forced. One way to increase private prisons’ disclosure, at least
in the case of federal institutions, is by subjecting them to the same
Freedom of Information Act disclosure requirements as public pris-
onsi134 — though this, too, is a piecemeal solution.

Perhaps the environmental information regime can provide a
model for the disclosure of prison information. The Toxics Release In-
ventory (TRI1),135 which requires that industrial facilities report the re-
lease and transfer of specific chemicals, has been credited with dra-
matic reductions in pollution.136 In part because of the existence of
these reporting requirements, much formerly fragmented and incom-
parable data has become standardized and can be aggregated to allow

130 jgyer, Supra note 47, at 206 (describing a case in which Texas authorities learned that a
CCA facility was housing sex offenders from out of state only when a few of them escaped); I0. at
207 (describing a case in which, without the knowledge of local authorities, a privately run Den-
ver drug rehabilitation program accepted felons from out of state, one of whom, after being ex-
pelled from the program, allegedly raped and murdered a local resident); SeE alSO Gerhardstein,
Supra note 83, at 184-85 (reporting that the private prison in Youngstown did not inform local
authorities of the transfer of maximum-security inmates to a medium-security prison).

131 See DYER, SUpra Dote 47, at 206 (noting that the CCA Houston facility was not designed for
inmates with a 'Violent criminal history”); 10l at 207 (reporting that at a Texarkana private prison,
“murderers and other violent offenders from Colorado were ... housed in the general population,
despite the facility not being rated for maximum-security inmates”); Gerhardstein, SUPIA note 83,
at 184-85 (noting that at Youngstown, a medium security prison in Ohio, hundreds of inmates
"were transferred directly ,., from the Maximum Security Facility at Lorton”).

132 sturm, SUPIA note 115, at 89,

133 €€ 0. . - .
134, 9B DYER, SUDIA note 47, at 216; Njcole B. Casarez, FUIthering the Accountability Princi-
ple in Privatized Federal Corrections: The Need for Access to Private Prison Records, 2s u,

Mich.J.L. Reform 249,296-99 (1995).

135 42 U.S.C. § 11023 (1994). . . .
136 Bradley C. Karkkainen, INformation as Environmental Regulation: TRI and Performance
Benchmarking, Precursor to @ New Paradigm?, ss ceo. L 4. 257, 287-88 (2001).
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comparisons of different firms or states, or to track performance over
time.137

Of course, TRI mandates only that information be gathered and
made public, not that anything be done with that information. But
the mere availability of information, whether environmental informa-
tion about industrial facilities or correctional information about pris-
ons (floor space, number of violent incidents, recidivism), has real ef-
fects.138  First, “y°u manage what you measure” — administrators
have a natural desire to improve what they have data about.139 Sec-
ond, information gathering encourages peer monitoring within an in-
dustry, and industry self-reguladon can be a valuable supplement to
other forms of monitoring or control.140 Third, information is valuable
to regulators, would-be regulators, industry actors seeking to stave off
regulation, community monitors and “informal regulators,” capital
markets, labor markets, and customers (in the prison case, state and
federal government entities).141

Information as regulation has its-critics. Regulation proponents
charge that information does not guarantee any action or results and
that it is most useful in combination with other regulation.142 From
the other side, critics charge that because information is highly contex-
tual, any mandated information will be too simplistic and perhaps mis-
leading, especially when presented at a high level of aggregation.143
But while particular information initiatives may be flawed, and while
mere disclosure may not be sufficient, collecting and publicizing a rich
(and meaningful) set of performance indicators will increase the incen-
tives for improvement that are already inherent in the competitive
contracting process.

2. Improving Performance Through Contract. — At best, contracts
“represent potentially useful accountability instruments [and] vehicles
for achieving public law values, such as fairness, openness, and ac-
countability.”144 Private prison contracts should have specific terms,
graduated penalties, and strong oversight by a “contract manager™
working for the public agency; they should require private prisons to
“observe minimal administrative procedures such as notice and hear-
ing requirements,” and perhaps explicitly give inmates or surrounding
communities third-party beneficiary rights, which would allow over-

137 |d at 260-61.

138 . at 295.

139 I » 3t 295- 305.

140 X€ Id at 309.

a1 g8 Id at 309-3r.

142 See I0. at 338-45 (noting that industry laggards may be unconcerned with improving their
reported information).

143 e |d. at 331-38 (also raising data quality and timeliness issues).

144 Freeman, Supra note 24, at 201-02.
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sight through contract litigation when government oversight fails.145
States could also require, as contractual terms, compliance with
American Correctional Association and National Commission of Cor-
rectional Health Care standards.146

Moreover, states could mandate that private prisons provide the
same training that is required of public prison guards,147 though re-
quiring certain inputs is presumptively less effective than looking to
outcomes where these are measurable. Contracts could require that
private firms carry civil rights liability and other insurance; that they
disclose conflicts of interest; that they allow access to records and entry
to the facility by inspectors; or that they be independently monitored
or audited by certified professionals.148 Finally, contracts could tailor
termination rights and provide for easy amendment of contractual
terms. In short, contract designers can be highly creative — and thor-

ough — in writing accountability into contractual terms.
Most basically, corrections departments should move toward per-
formance-based contracts. Ideally, performance-based contracts

should “clearly spell out the desired end result” but leave the choice of
method to the contractor, who should have “as much freedom as possi-
ble in figuring out how to best meet government’s performance objec-
tive.”149 These contracts also structure contractor payments to en-
courage the desired results, rewarding the contractor for improvements
and penalizing it for poor performance or rising costs.150

This approach seems feasible for corrections. The American Cor-
rectional Association is revising its accreditation standards to include
performance measures, and the Office of Juvenile Justice and Delin-
guency Prevention is developing performance-based standards for ju-
venile correctional facilities.151  Performance measures for prisons
could include process measures such as the number of educational or
vocational programs, or outcome measures such as the Logan quality

145 cf id. at 202 (making this argument in the context of private nursing homes); see also

Gerhardstein, supra note 83, at 197.
146 Freeman, supra note 24, at 204-05.
147 Id. at 205.

148 10l at 206.
149 William D. Eggers, Performance-Based Contracting: Designing State-

of-the-Art Contract Administration and Monitoring Systems 2 (Reason Public

Policy Inst., How-To Guide No. 17, 1997).

150 1d. at 10- 14.
151 See Performance Standards Home: Performance-Bastd Standards for Juvenile Correction

and Detention Facilities, at http://www.performance-standards.org (last visited Mar. 18, 2002);
see also | GEOFFREY F. SEGAL & ADRIAN T. MOORE, WEIGHING THE WATCHMEN:
Evaluating the Costs and Benefits of Outsourcing Correctional Services

15-16 (Reason Public Policy Inst., Policy Study No. 289, 2002).
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of confinement index,132 the number of assaults, or the recidivism rate.
Governments could even require that contractors pay for elements that
are often externalized, such as the cost of escapes.153 Because no single
statistic adequately captures *“quality,” and because focusing on any
single measure could have perverse effects,154 perforinance-based con-
tracts should tie compensation to a large and rich set of variables.

tEJUIi4/IUDb

3. Awarding and Monitoring Contracts To Maximize the Gains

from Privatization and Minimize Capiure. — Accountability can also
be improved by redesigning correctional agencies. Under the basic
model of accountability, the public correctional agency sets contract
terms, awards contracts, and monitors compliance. Capture is fre-
guent, cross-fertilization rare.155

But there are other models of accountability. In the United King-
dom, “the role of the chief inspector of prisons brings some external
scrutiny to the prison system generally, including the. private sector
: This aspect of the accountability system is vigorously independ-
ent, with no danger of capture to date.”155 However, the chief inspec-
tor’s reports are not binding, and the government has resisted attempts
to give the office more teeth.157 In Florida, private prisons have their
own regulatory authority that operates independently of that of public
prisons; the private prison monitor is in turn independent of the. pri-
vate prison authority.158 This system minimizes capture, but it also
minimizes cross-fertilization.159 Moreover, “ftjhere is also a danger
that the monitors may develop a loyalty to the Privatization Commis-
sion which in turn might inhibit their willingness to make public criti-
cisms — a variant of the capture principle'.” 160

Perhaps the most promising model is one suggested by British pe-
nologist Richard Harding, in which both public and private prisons
are subject to, and monitored by, an independent body that takes over
new prison projects from the outset and allows both public and private
systems to bid on them.161 After the contract term expires, both public
and private systems may bid on the prison again, so that facilities can

17 set HARDING, supra note 28, at 113—15 (describing Charles Logan's, index of prison qual-
ity, which includes measures of “security, safety, order, care, activity, justice, conditions and man-

agement™).
153 U. OHIO Rev. code Ann .8g.07(D)(i6)(b) (imposing reimbursement requirements for cer-

tain externalized costs).
154 Tying compensation to safety alone could encourage abuse; tying it to the number of civil

rights complaints could harm safety.
155 sqt HARDING, supra note 28, at 159.
156 |4, at 159-60.

157 Y. at 160.
158 |Y at 161.
159
160

161 IU. at 161-62.
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move among private firms and between the private and public sectors,
promoting both accountability and cross-fertilization.162 This model
separates the roles of government as purchaser and provider, making it
more difficult for service departments to capture the policy advice
process and use their power to recommend themselves as service pro-

viders.163
E Conclusion

This Part has not engaged- the “softer” arguments about privatiza-
tion, but has rather taken correctional policy as given and prison pri-
vatization as ethically neutral in itself. Does political influence ped-
dling weaken or strengthen the case for privatization? It depends
whether corruption by corporations is worse than patronage of public
prison guard unions — a question that calls for further research.

Turning to the cost and quality comparisons, what imperfect em-
pirical evidence there is suggests that private prisons cost less than
public prisons and that their- quality is no worse; it is perhaps unsur-
prising that prison privatization behaves in this respect much like pri-
vatization of other state and local services.164 Moreover, there are
many reasons to believe that private prisons are more accountable
than public prisons — both because of heightened legal and market
accountability for private forms and because, accountability in the pub-
lic sector is so limited. There are also numerous untapped opportuni-
ties for improving private prisons even further with richer information
gathering and dissemination, performance contracts, and better moni-
toring. In short, despite all of their possible faults, private prisons are
a promising avenue for the future development of the prison system.

IV. In the Belly of the Whale.:
Religious Practice in Prison

Prisons are closely regulated environments in which uniformity of
schedule, appearance, and diet are, for reasons of security and econ-
omy, high priorities. Yet the First Amendment guarantees — even to

162 1l at 162.
163 William D. Egcers, Competitive Neutrality: Ensuring a Level Playing

Field IN Managed Competitions z8 (Reason Public Policy Inst, How-To Guide No. r§,
1998).

164)8£ eg, ADRIAN T. MOORE, GEOFFREY F. SEGAL & JOHN McCOAMALLY, INFRA-
STRUCTURE Outsourcing: Leveraging Concrete, Steel, and Asphalt with
Public-Private Partnerships (Reason Public Policy Inst., Policy Study No. 372, 2000) (dis-
cussing water and wastewater, solid waste, and highway and street maintenance, in addition to
jails and prisons). For a wider-ranging argument in favor of privatizing more of the criminal jus-
tice system, see BRUCE L. BENSON, To SERVE AND PROTECT. PRIVATIZATION AND

Community in Criminal Justice (1998).
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The Future of Privatization

)
Despite these criticisms, privatization still provides a vital function within

the correctional system. Although the private sector has been unable to
keep its promise of greatly improving prison operations, its mere presence
has had a significant impact on traditional prison operations. Gaes and col-
leagues (1998) acknowledge that privatization has forced the public sectoi
to reexamine how it conducts business. Certainly in those markets where
correctional officer salaries and fringe benefits have been excessive,
privatization has fostered a reexamination of those costs, which has led to
cost savings. In this sense, privatization has served as a catalyst for change
bv demonstratinglother means for doing the business of corrections. As
limited as they are, however, these cost-saving innovations should not be
the only items on the privatization agenda.

It would be extremely interesting and productive for the private sector, in
partnership with the public sector, to become the vehicle for testing far
more substantive changes in correctional policy in anumber of areas-—not
just prisons and jails. For example, an extremely promising strategy would
be for the private sector to test the long-term effects of state-of-the-art cor-
rectional programming in reducing recidivism in the areas of education,
vocational training, and various forms of counseling, both in prison and
after release. One could also test the effects of reducing prison terms and
other correctional policies using the flexibility of the private sector. Finally,
new management techniques, staff training, and facility designs could be
tested by the private sector under controlled conditions. All such innova-
tions should be directed at reducing the current ineffective correctional
practices rather than producing a system that is less expensive but as inef-
fective as the public-sector system.
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SUMMARY

The Office of the Auditor General has conducted a performance
auditofthe Private Prisons subprogram atthe Arizona Depart-
mentof Corrections (Department) in response to aJune 16,1999,
resolution of the Joint Legislative Audit Committee. This per-
formance auditwas conducted under the authority vested in the
Auditor General by A.R.S. 841-1279 and as partof the Sunset

review setforth in A.R.S. 841-2951 etseq. Thisauditis the fourth
in aseries ofsix audits of the Departmentof Corrections. Previ-
ous audits focused on Security Operations, Human Resources
Management, and SupportServices-Thejemaining audits will

focus on Agency I-" non lorrectional Indus-
tries.

Arizonastatutesa pP.N'Q Pf | tract for prisons if
doingso offersaco N ~ 0 "rilestill providing
comparablelevelsc 1 e Departmenthas

contracts for three: _ ..private prison facili-
ties, with a total capacity of 1,450 inmates. These facilities, located
in Florence, Marana, and Phoenix, primarily house inmateswho
have committed Driving Under the Influence (DU1) or drug-
related offenses. Inaddition to a Departmentadministrator who
isresponsible for all privatization projects, 15 Departmentem-
ployees administer the subprogram. These employees monitor
contractcompliance and carry outfunctions such as classification
and discipline ofinmates housed in the private prisons. Most of
these employees work on-site at the private prisons.

The Department Exercises
Strong Oversight of
Prison Contractors

(See pages 9 through 12)

Through strong contract requirements and extensive oversight
activities, the Department has ensured that contracted facilities
operate almost exactly like state-operated facilities, and at a
lower cost. The Departmentrequires its contractors to follow the
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same policies and procedures as its state-operated prisons, ex-
tending to specific details such as following the same daily
menus as state-operated facilities. Full-time contractmonitors at
each private prison assess compliance with Department re-
guirements, and additional on-site Department staff perform
inmate classification and handle inmate grievances and disci-
pline. Department reviews show thatits contractorsmetorex-
ceeded Department operational standards at a costaveraging
about 12 percent less than state-operated beds for similar in-
mates. This difference resulted in a savings of $5.5 million in
fiscal years 1998 and 1999, including the costs of program ad-
ministration and contractmonitoring. These savings are derived
mainly from providing lower salaries and benefits compared to
those of state employees.

The Department's review and oversight activities are more ex-
tensive than those in most other states. However, the approach
appears to be effective, based on the private prisons' compliance
with Department standards and the lower cost of housing in-
mates in private prisons compared to the cost of state-operated

facilities.

The Department Should Begin
Gathering Information To Make
Future Privatization Decisions
(See pages 13 through 17)

The Department should plan ahead so itcan use private prisons
most effectively when it needs more beds to accommodate in-
mate population growth or replace unsatisfactory facilities. In
addition to the substance abuse and DUI inmates already sent to
private prisons, the Department may wish to consider privatiz-
ing incarceration of other inmate groups, such aswomen, geriat-
ricinmates, sex offenders, or mentally ill inmates. Other states
have privatized or are considering privatizing some of these
populations. However, in order to compare the costs of incarcer-
ating in state-operated versus private facilities for such inmates,
the Departmentneeds to begin tracking such costs as healthcare,
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special programs, or facility modifications required for these
inmate groups. Because the Department has moved many of
these types of inmates into separate units within Department-
operated complexes, it may be easier to track these costs.

Other Pertinent Information
(See pages 19 through 23)

The prisons thathave contracts with the Departmentare notthe
only private prisons operatingin Arizona. Three additional pris-
rate in Arizona and house inmates from other jurisdic-
, such as three federal agencies, two other states and the
Districtof Columbia, and a tribal government. More such pris-
ons may open in the near future. Currently, state regulation of
swithout Departmentcontractsisminimal. However, the
Depcgmentwould like the State to have more stringentregula-
tion of these prisons.
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CONTRACTS WITHPRIVATELY OPERATED PRISONS ON JANUARY 1, 2001

New Mexico Women's Correctional Facility

Apty | Pivee RaliysNne Sty REl  WClimae
| led”  GptyVIAL Rplion
Ada Conlral Arizona Dalenllon Cenler Medium lCCO 793
Arizona Phoonix Wes! Minimum [ (00] 397
Flotonco West Minimum 600 501 Coiilr.icis will} Privately Operated Prisons unjoinwry 1, 21101, continued
Mearana Communlly Correctional Trealmonl Facility Minimum 450 42
Arkansas Ronald McPhorson Correctional Fecility MediunyMaximum 600 677 Agency Private Facility's Nam: Security ! Rated /01 Inmele
Scoll Grimes Correcllonal Facility MediumyMaximum 600 560 1 Level i Capacity Y1/01L  Population
California Bakor Communlly Correclional Fecility MnlmumfVedium 262 263 . . i
Leo Chesney G nlly Correctional Facility MinirmunmyMedium 105 18 North Dakota Prairie Correcllonal Facility Medium 1,365 96
Victor Valley Commurity Correctional Fadility Minimurm/Medium 500 49 Ohio* North Coast Correcllonal Treatment Facility Minimum 552 544
Central Valley Communlly Correctional Facility MinimunyMedium 505 497 Loke Erie Correcllonal Institution Medium 1,380 1,366
Dosort View Community Correctional Fadility Mmirmuniviviedium 550 545 Oklahoma Conlral Oklahoma Correctional Facility Medium 872 570
Eagle Mountain Community Correctional Fecility MinmumMedium 423 48 Cimarron Correcllonal Fadilly Medium 960 899
McFarland Community Correctional Facility MinimumyMedium 215 Zl Davis Correcllonal Fadllly Medium 970 o6
Golden Slale Communlly Correctional Fagility Minimum/Medium 505 517 Dinmondback Correcllonal Facility Mulli 1,920 o1
Mesa Verde Communlly Correclional Fadility MinimumModium 340 %0 Greal Plains Correclional Facilily Medium 812 810
Colorado’ Bert County Correctional Fadlly Medium 700 Lawton Correclional F_acilily Medium 1,802 1,857
Huerfano County Corredlional Fadility Medium 750 o4 Tennessee South Central Correction Cenlor Medium 1,506 1504
Crowley County Correctional Facility Medium 500 464 Hardeman County Correcllonal Center Medium 2,016 2,006
Kit Carson Correclional Fadllly Medium 500 ge:] Texas? Bartlett Slale Jail Minimum 1001 957
Dsl. of Col.  Correcllonal Treolment Fadllly Medium 800 m Gregg Counly Detention Center Minimum 463 376
Northeast Ghlo Correctional Center Medium 1,700 974 T. Don Hullo Correcllonol Cenler Minimum 330 316
Certral Arizona Cotortion Center High 140 Jelloraon Counly Correclional Center Minimum 500 484
Torranoe Counly Detention Fadility High irs) Karnes County Correctional Cenler Minimum a0 193
Horida Corredtional Fecility Medium 6% 662 Kyle Correcllonal Center Medium 520 517
South Boy Correctional Fadllly Close 1204 1104 Limestone Counly Dulonllon Center Minimum 666 827
Mooro Haven Correctional Fndllly Medium 750 65 John R. Lindsey Stale Jail Minimum 1,031 989
ByCnediard Feality Meum 750 697 Lockhart Work Program Megium 500 490
Lako Gity Corredlional Fadility Medium =0 U5 Newton Counly Correcllonal Center Minimum 860 765
Goorgle D. Roy James Medium 1550 1550 Tllus Counly _ Minimum ® 99
Cotleo Corredional Facility Medium 1,500 102 Willacy Counly State Jail Minimum 1,069 087
Wheeler Correclional Fadllly Medium 1,500 1247 Bowie Counly Minimum 240 233
Havaiia Olemandback Correctional Fadllly Medium/Minimum 2160 2%5 Cleveland Correctional Cenler Modium 520 520
Conlral Oklahoma Correctional Facility ModlumiTMInium 666 o) Dlboll Correcllonal Conlor Minimum 518 518
Prairie Corredlional Fadllly ModluryMiAimum 1365 55 James Bradshaw Slale Jail Minimum 1,980 1,957
Forenco Correctional Fadllly Medium/Close 256 Comanche Counly Minimum 10 79
1daho Idaho Correctional Carter Ml 1272 1163 Dickons Counly Dolontlon Center Minimum 490 445
Indiana. Merion Courty Jail Medium 209 Bridgeport Correcllonol Center Medium 520 519
Otter Creek Correctional Cormer Medium 5 Jesse R. Dawson Slale Jail Minimum 2,218 2,168
Kensasd  Labollo Womerts Comedlional Camp Minimum 2 » Sanders Esios Unil Medium i@ - 10D
Ksntucky Mearlon Adjustment Center Minimum 70 &l BM Moore Correctional Cenler Minimum 500 497
Lee Ad|ustment Center Mull 60 566 Utah Promontory Correcllonal Facilily Minimum 400 280
Louisiana3 Winnliold Corredional Center Muli 15% 1535 Virginia ) Lamencevilla Correclional _Facility 1,578 1,569
Allen Correctional Center MLt 1538 1531 Wisconsin Whilavllle Correcllonal Facility Medium 1,500 1,500
Michigan Michigan Youth Correctional Facility Meximum 40 219 Northtork Correctional Facility Modium 1,440 1,440
Mississippi Delia Gorrectional Facility Medium 1000 4 Prairie Correclional Facility Medium 1,365 700
East Mississippi Corredional Fecility Medium 1,000 4 _ Wesl Tennessee Correc_llonal Fac_i!ily Medium 450 371
Marshall Counly Correctional Fdllity Modium t.000 7% Wyoming Crowley Counly Correctionol Facilily Med_lum 1,200 205
Whinul Qrovo Correctional Facility Modium 976 0 McLoud Corfocllonal Fnclllly Modium 1,200 70
Wilkinson Counly Correctional Fadility Modium 1,000 660 Federal Tall Correcllonal Fadllly Low 1,766 1831
Morlana o MUl 512 55 Cibola CO Caorrectional Center Low 1,164 335
n 's Coredllonal Cenler Ml 50 500 California Cily Correclional Cenler Low 2,650 775
NewMexico  Lea Courty Corredllonal Faclity Medium 120 1200 Eloy Detention Cenler Low 1500 1440
Guadalupe County Correctional Facility Modium 000 600 Tall Camp Minimum 589 517
Torrance County Detention Facility Modium 156 156
Mulli 313 300
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Percent

of
Total Standard )
City/Taxation

Costs

State of Alaska composite  $35,331

Anchorage, AK
Fairbanks, AK
Juneau, AK

West
Eugene, OR
Las Vegas, NV
Los Angeles, CA S4 ~
Portland, OR
Sacramento, CA
Salt Lake. UT </
San Diego, CA )
. Seattl. WA SL 1S
> "ookane, WA S

Southwest/Mountain
Boise, ID
Dallas, TX
Denver, CO
Phoenix, AZ

Micdwest
Columbia. MO
Dayton , OH
Oklahoma City, OK

toutheast
Augusts, GA
Ortendc, FL
Raleigh, NC

tlantic/New England
Baltimore, MD
Washington, DC

BRunzheimer'sLiving Costindex, December2000

1.&

33,518
34,398
38,076

33,368
32,518
33,756
35,014
34,017
35,262
39,618
39,433
34,062

32,142
30,117
38,270
31,749

29,004
30,971
29,221

27,303
29,523
31,029

33,828
37,231

1104 §2,756
clo n 2,892
107.5 2,927
119.0 2,448
3,703
101.6 3,144
105.5 2,997
(10974*? 3,480
106.3 2,895
110.2 3,111
123.8 2,448
(j237°7 2,448
(06 2,899
$ooa) 3281
94.1 3,344
119.6 2,734
93.2 3,612
90.6 3,935
96.8 4,533
91.3 4,272
85.3 4,248
92.3 3,361
97.0 3.J37
105.7 3,649
116.3 3,033

International

rcent

of
Jard
City

7.9
81.8
82.8
69.2

104.7
88.9
84.8
98.4
81.9
88.0
69.2
69.2
82.0

92.8
94.6
77.3
102.1

111.3
128.2
120.8

1201
95.1
108.5

103.2
85.8

Percent Percent
of of
Trans- Standard , Standard
portation City  Housing City
$4,807 105.2  $17,469 1246
4918 107.6 15,656 111.7
4,825 105.6 16,325 116.4
4,678 102.4 20,426 145.7
4,351 95.2 15,697 111.9
5,416 118.5 13,708 97.8
5,300 116.0 14,907 106.3
4,544 99.4 16,819 119.9
5,002 109.5 15,713 121
4,631 101.3 17,457 124.5
4,965 108.6 21,621 154.2
5,023 109.9 21,076 150.3
4,807 105.2 15,514 110.6
4,351 95.2 14,949 106.6
4,702 102.9 12,365 882
5,065 110.8 20,515 146.3
5,066 110.9 13,188 94.1
4,252 93.0 11,516 82.1
4,176 91.4 12.454 888
4,494 98.3 10,397 74.1
4,585 100.3 8,638 61.6
4,445 97.3 11,674 83.3
4,281 93.7 13,250 94.5
4,663 102.0 15,585 111
4,724 103.4 19,176 136.8
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ther
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110.6
110.1

96.8
98.3
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100.1

94.1
99.3
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99.6
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97.8

100.6
104.4



Background

Policy.

Public

The Challenges

HB551SB99

In 1995, all fifteen of Alaska’s regional prisons and jails were operating at emergency levels of
overcrowding. The State was held in contempt of court, fined over two million dollars and ordered to
reduce the inmate population. To provide temporary relief, the Department of Corrections entered into

a contract to house up to 1200 Alaska prisoners in a two-thousand bed, privately owned and operated

prison in Arizona.

The Arizona private prison contract isa model government/private sector partnership. Alaskan
corrections officials have testified that the contractor has delivered safe and humane prison services that

meet or exceed the standards of the State of Alaska, at one halfthe cost of comparable in-state prison

services.

While exporting Alaskan prisoners to Arizona was a necessary, “stopgap” measure to relieve in-state

prison overcrowding, it is poor long-term public policy.

From an economic perspective, over the past eight years Alaska has poured more than 100 million
dollars into the Arizona economy, funding hundreds of Arizona jobs and supporting the bottom line of

a corporation that doesn’teven do business in Alaska.

From a social perspective, confining prisoners (38% of whom are Alaskan Native) three thousand miles
from family and support systems has a dampening effect upon rehabilitation, family cohesion and

prisoner morale.

COST: Ifexporting Alaskan prisoners to other states is poor public policy, why is the Arizona contract
in its eighth year? Answer: Under the Department of Corrections’ historical operational structure and
personnel policies itsimply costs too

much to build and operate a state

correctional facility.1Alaska’s daily cost,

per inmate, in Arizona is S64.83, without

travel, major medical and State contract

administration.

In Alaska, the statewide average cost of
care, per day, per inmate is $113.31
without capital debt service.

In current dollars, the Alaska Department
of Corrections estimates that the
combined capital and operating cost of

the 1200-bed SB 65 medium security
prison is over S| 10 per day, per bed and can be completed in four to five years. The total combined

capital and operating cost for the 1200-bed HB 55 W hittier Prison is S94 per day per bed2and can be

completed in two years.

1Legislative Packet: Alaska Proiccted Bed Demand & Cost Analysis. See |

2ibid.



Hib55: fiGovernment/ Private Sector Partnership

INEFFICIENCY : Jails are meant to hold prisoners from arrest until sentencing. The mission of ajail
is safe, secure confinement... no frills, no programs, just confinement. After sentencing, long-term
prisoners (usually felons) should be transferred to central prisons that capture the efficiency and cost
savings ofeconomy of scale, and

provide meaningful access to

rehabilitation resources. Only

prisoners with short sentences should

remain in local jails.

The Department of Corrections’
regional correctional facilities are
multi-purpose facilities that house
prison and jail services under one
roof. Duplicating prison and jail

services throughout the State is

The Challenges — continued

expensive, inefficient and ineffective.

GROWTH: The State currently

houses 640 sentenced Alaskan

prisoners in Arizona. The remaining

sentenced and pre-trial prisoners

occupy every available bed, in every available facility in Alaska, and the inmate population continues
to grow by 200 prisoners, per year. By 2006, the State ofAlaska will he short 1,544 prison andjail beds

and more than 200 halfway house beds:'

HB 55: An ActAuthorizing the Department ofCorrections to enter
into an agreement with the City of W hittierfor the care and
confinement 0f1200 prisoners in a government-owned, privately

built and managedprison, and authorizing the expansion o f

Solution

existing correctionfacilities wherejustified and necessary.

Tiie

The Whittier prison plan is a logical and cost effective plan to return Alaska prisoners from Arizona
and to provide relief for regional jail overcrowding. In combination with the strategic expansion of
existing State facilities, long-term sentenced offenders can be moved out of regional facilities and the

Alaska inmate population can be safely and efficiently managed for another five years.

1Legislative Packet: Alaska Projected Bed Demand & Cost Analysis. Sec. 2
4ibid
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IB 55: ftSm w R nent/ Private Sector Partnership

W hat are the Benefits of the W hittier Plan?

BENEFITS TO THE STATE

mi.Tsca— — n—- a — nBea— MQ- - oaaa—

The State makes no capital lease payments to the
City of Whittier. The cost for construction is paid

from the per-diem rate for operations.

Minimizes financial risk to the State by having
one firm responsible for design, construction and,

for the first five years, operations.

Diminishes State legal liability for overcrowding

in existing State prisons and regional jails.

Proximity to Anchorage, as compared with
proximity to Arizona, will lower prisoner

transportation and monitoring costs.

Proximity to Anchorage ensures the State’s lowest

personnel and contractual services costs.

Requiring the operating contract to be re-bid after
five years ensures that the State receives the best

value.

Establishes a government owned, privately
managed cost comparison to State-owned and
managed prisons that will stimulate State cost

containment.

Adds value to the $90 million Anton Anderson

Tunnel (Whittier’s railroad-vehicle tunnel).

Proximity to Anchorage and local deep-water port

ensures lower construction material costs.

Returns Arizona prisoners closer to Alaska
support systems. Provides enhanced opportunity
for rehabilitation of all Alaska prisoner? returned

from Arizona.

Supports Governor Murkowski's plan of increased
infrastructure development within the state in

order to stimulate economic development.

A new facility will be designed to be operationally

efficient, reducing long-term operating costs.

BENEFITS TO THE ANCHORAGE AREA

Purchase of materials, goods and services
associated with Construction ofa 1200 bed prison

will boost the economy.

Creates at least 325 Davis-Bacon construction

jobs for 1.25 years.

Adds at least 228 indirect construction related jobs

for 1.25 years.

Increase of 300 direct, permanent prison jobs for

W hittier and Anchorage-area residents.

Adds a minimum of200 permanent indirectjobs

to the Anchorage/W hittier area.

Alaska will no longer be supporting Arizona’s
economy. The Whittier Plan returns at least $18
million per year to the Alaska economy, with an
economic multiplier effect that benefits all

Alaskans.

Provides an anchor tenant industry to an Alaskan
community with limited opportunity for economic

development.



| 1 55: ABorernmesiif/ Private Sector Partnership

Communit}’Support
> Whittier conducted an exhaustive public process gathering 80% registered voter approval (through

public hearings and public petition process) before passing enabling ordinances and procuring
prison development services.

g@ State Procurement Process Satisfied 4 t

+2 > Whittier retained the law firm of Perkins Coie to design and administer a competitive Request for
Proposals, patterned after the State procurement process. The process was independently reviewed

A by procurement expert, and former Assistant Attorney General, Susan Burke, who testified before

A the Legislature that the process satisfied State competitive bid requirements.

Proximity to Anchorage
VE > The location, 40 miles from Anchorage, ensures lowest cost and most abundant personnel pool.

~ > Abundant staff housing is available in South Anchorage, Bird Creek, Indian, Girdwood (15 minute
< commute) and Whittier.

% > Proximity to Anchorage ensures optimal access to least costly and most abundant health care,
P counseling, job training, facility maintenance and other resources and services necessary for safe,
and effective prison management.

Site Already ldentified

> The City of Whittier has identified a prison site at the head of Passage Canal that is owned by the
Alaska Railroad Corporation and is leased by the City, The site is served by a reliable utility grid,
including Chugach Electric and Enstar Natural Gas. Domestic and emergency water needs are

abundant on-site resources.

r Preliminary assessments find the site environmentally clean and without risk of avalanche or flood
danger.

Under the Whittier plan, the City will finance construction through the sale of tax-exempt revenue

' bonds. The bonds will be secured by an intergovernmental agreement between the City and the State to
lease prison beds for a period of twenty-five years. At the end of that time, the title of the prison could
transfer to the State. The operating contract for the Whittier prison will be put out to competitive bid
after the first five-year term. This approach protects the State and ensures that Alaska receives the most
cost-effective services. The capital costs for the Whittier prison will be paid as a portion of the daily
per-bed rate from the leased beds. There will he ih>duvet capital east la the Male.

A

Q no wvw

Financing costsfor construction will bepaid through the per-diem
rate established by contract. Thisprotects the Statefrom

construction cost over runs.



k Needed

Action

Concerns

Alaska Native

HB58: AGovernment/ Private SIMEF PM itersiIB Ip

Even with 700 prisoners housed in Arizona and the addition of 284 beds at the new Anchorage Jail,
Alaska’s 15 Corrections Facilities are operating at or above maximum capacity. Maximum capacity
includes all of the beds currently available. When a prison orjail isoperating over maximum capacity,
it means that inmates are being housed in locations not intended for that purpose. This could include
putting three prisoners in a cell intended for two, placing cots in the gym or even using infirmary beds..
The chart below shows that in November of 2002, the average inmate population exceeded maximum
capacity in eight facilities. Two facilities exceeded emergency capacity. Four ofthe facilities were full
and only three facilities had any beds available (25 total). The Department of Corrections’ projections
show that that the inmate population will increase by 200 prisoners per year. The Legislature must act

soon to mitigate the anticipated overcrowding.

Nov. 2002 Inmate Population
vs.- Facility Maximum Capacity

Population m Maximum Capacity

Male Alaska Natives make up only seven percent of
the general population in Alaska, yet a staggering

thirty-seven percent of Alaska’s prison population is

State and Prison Population Comparison
Alaska Native Male Inmates vs. Overall Population

Alaskan Native men. Over three hundred Alaskan
Native prisoners (many from the most remote
regions of the State) are housed in Arizona, far from

the support systems necessary for rehabilitation.

The majority of Alaskan Native offenders do not

have criminal personalities and do not respond to

conventional correctional programs. The center-

piece of the Whittier Prison Plan is Cornell

Companies’commitment to exceed the minimum

program standards State Population Pr.son Population
of the State by developing new programs |D General Poputj-ion BAiasho Native Maics |
specifically designed to reduce the recidivism rate of

Alaskan Native Offenders.



j |kt Operator

Design/Builder

l'i SS: AGovernment/ Private Senior Partnership

Cornell Companies of Alaska will
operate the W hittier prison for the
first five-year term ofthe contract
with the State. Cornell currently
employs more than 300 Alaskans
at community correctional centers
located in Anchorage, Fairbanks,
Nome and Bethel. The firm is
also one ofthe top three private
corrections companies in the
United States, and the only
company that offers a continuum
ofjuvenile and adult correctional

sendees.

Cornell’s Seven Key Principles

People Security

Program Security
Accountability/Responsibility/High Expectations
Role Modeling

Teamwork/Communication

Dignity and Respect

Cleanliness/EnvironmentofCare

At present, Cornell operates 72 facilities, in 13 states and the District of Columbia, and has a service

capacity of 15,000 prison, jail, pre-release and treatment beds. Cornell understands the need for a

cost-effective corrections solution for Alaska and they will work with the City and State managers to

ensure that the Whittier prison meets the State’s needs.

The design and
construction team for
the W hittier Prison is
Livingston Slone Inc.,
and Neeser
Construction, Inc. Both
firms are long-time
Alaska companies and
both are dedicated to
assisting the State in
finding more cost-
effective solutions for
correctional facilities.
Each firm has
participated in the design

and construction of many

Design/Construction Team

Livingston Slone Necser Construction

Architecture Construction

Justice Fncilities Group Specially/Local

Subcontractors

LV rz_ .
Specially/Local Consultants &

Engineers

of Alaska’s largest public projects, including the new Anchorage Jail, the EImendorf Mall and the

Alaska SealLife Center.



SB Si: I Government/ M ate Sector Partnership

Notes
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SPONSOR STATEMENT

SB 99, "Correctional Facilities"

Senate Bill 99 authorizes the Department of Corrections to enter into an agreement with the City of
W hittier for a 1,200-bed medium security correctional facility and sendees for a period of 25 years.
The facility shall be constructed and operated by third-party contractors procured through a

competitive bid process.

All of Alaska's prisons are currently operating at or over capacity. Over 600 Alaskan prisoners are
housed in Arizona. The prisoner population is, unfortunately, projected to rise. Prison
overcrowding exposes inmates and staff to the risk of serious injury and death, which exposes the
State to civil liability, as well as to judicial intervention into the management prerogatives of the

executive branch. Alaska needs a new prison.

Given the current fiscal challenges the State faces, a private prison offers the best value for scarce
dollars. In addition to being the only economically viable choice, building a prison will bring great
benefit to the State, both economically and socially. A private prison makes economic sense by
procuring in-state prison beds at significantly less cost that State-operated beds. By returning
Alaskan prisoners closer to the family and community support systems necessary for effective
rehabilitation, the cycle of recidivism is more likely to be reduced.

SB 99 will not only save money in the short term. It will provide investment for future economic
growth here in Alaska by creating more than 500 direct and indirect union scale construction jobs
and more than 450 permanent, direct and indirect, jobs for Alaskans associated with prison
operations for the 25-year lease authorized by the legislation. In addition, it will stimulate the
Alaskan economy with the purchase of goods and services associated with a $110 million

construction project.

By locating the prison in W hittier, that community will have an anchor industry to generate vital
economic benefits for an economically disadvantaged rural community. Additionally, reduced
tolls and expanded hours of operation will be justified for the Anton Anderson tunnel, spurring

further economic growth through tourism.

W hittier completed a public process documenting local support from 80% of resident, adult
registered voters before competitively soliciting contractors and bringing this proposal before the
Legislature in 2002. W hittier renewed this process with the same results in 2003.

SB 99 makes sense for Alaska's economy and her citizens. lurge your support.
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Title 29. MUNICIPAL GOVERNMENT
Chapter 29.35. MUNICIPAL POWERS AND DUTIES

Sec. 29.35.010. General powers.

All municipalities have the following general powers, subject to other provisions of law:

(1)

(2)

(3)

(4)

(5)

(6)

(7

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

to establish and prescribe a salary for an elected or appointed municipal official or

employee;
to combine two or more appointive or administrative offices;
to establish and prescribe the functions of a municipal department, office, or agency;

to require periodic and special reports from a municipal department to be submitted through

the mayor;

to investigate an affair of the municipality and make inquiries into the conduct of a

municipal department;

to levy a tax or special assessment, and impose a lien for its enforcement;
to enforce an ordinance and to prescribe a penalty for violation of an ordinance;

to acquire, manage, control, use, and dispose of real and personal property, whether the
property is situated inside or outside the municipal boundaries; this power includes the
power of a borough to expend, for any purpose authorized by law, money received from the

disposal of land in a service area established under AS 29.35.450 ;

to expend money foracommunity purpose, facility, or service for the good of the
municipality to the extent the municipality is otherwise authorized by law to exercise the

power necessary to accomplish the purpose or provide the facility or service;
to regulate the operation and use of a municipal right-of-way, facility, or service;
to borrow money and issue evidences of indebtedness;

to acquire membership in an organization that promotes legislation for the good of the

municipality;

to enter into an agreement, including an agreement for cooperative orjoint administration of

any function or power with a municipality, the state, or the United States;

to sue and be sued;

provide facilities or services for the confinement and care of prisoners and enter into
agreements with the state, another municipality, or any person relating to the confinement

and care of prisoners.

Provided by Senator Con 1Tinde



Title 29. MUNICIPAL GOVERNMENT
Chapter 29.47. MUNICIPAL DEBT

Sec. »»29.47.390<4. Other municipal financing.

(a) A municipality may authorize by ordinance or resolution the issuance of negotiable or

(b)

nonnegotiable revenue bonds to finance any project that serves a public purpose, and the bonds

shall be secured and payable from any source except revenues, including tax revenue, of the

municipality.

Bonds issued under this section are not a debt or liability of the municipality and do not create or
constitute an indebtedness, liability, or obligation of the municipality, nor do they constitute a
pledge of faith, credit, or taxing power of the municipality. Each bond must contain on its face a
statement that the municipality is not obligated to pay the principal or the interest on the bonds
except from those sources indicated, and that neither the faith and credit nor the taxing power of

the municipality is pledged to the payment of principal or interest on the bond.

(c) A municipality may

(d)

(1) loan the proceeds of the bonds issued under this section;

(2) pledge, mortgage or assign money, leases, agreements, property, or other assets of the

project being financed;

(3) enter into covenants and agreements concerning bonds issued under this section that the

municipality determines to be desirable;
(4) provide for any matter that affects the security of the bonds.
In this section
(1) "bonds" means bonds, notes, or other evidence of indebtedness;

(2) "project" includes commercial, manufacturing, agricultural, industrial, residential housing,

recreation, tourism, and medical projects and programs.
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Subject: Actually...
Date: Tue, 11 mar 2003 12:04:28 -0600

From: "Frank Smith" <fsmith@ kanokla.net>
To: "Katrina Matheny" <Katrina_Matheny@ legis.state.ak.us>

Dear Ms. Matheny,

There is something you can do. I had a recently published chapter in a book
which might interest Senator Stevens. I'"lI'l include it as text below since
that could tie you to links, and I'll also attach it in Acrobat format, |if
you could print it out for the Senator. It's about 16 pages. Also, | note
that the state general legislative webpage has not yet caught up to Sen.
Stevens new status, though the AK Republican webpage has. fs

Incarceration of Native Americans and Private Prisons

Frank Smith

Introduction

There are currently slightly over two million inmates in local, state and
federal jails and prisons. Of these, some 1.6 percent are Native Americans
and Hawaiian Natives; in Federal institutions, Native Americans constitute 2
percent of the population, since the U.S. government is involved in criminal
justice enforcement on reservations. Because approximately 6 percent of all
U.S. inmates are held in private prisons, the total number of Native
Americans in these for-profit prisons is comparatively rather small. For
that reason, this article presents a picture of the conditions in which
Native Americans are held given that limited experience.

Historical Perspective

In order to achieve an informed understanding of the current situation with

regard to Native Americans in prison, it is necessary to place it within a
larger historical and sociological context. While most residents of the US
have the notion their country was founded on the principles of justice and
freedom, closer examination reveals that perception is not accurate,
particularly in the case of Native Americans.1

The more progressive of our founding fathers whom we remember so fondly as
protectors of these ideals include Thomas Pazne and Thomas Jefferson. Paine
consistently referred to Indians as "savages", and used them as a negative
comparative stereotype. Jefferson considered his contemporary Indians to be
hindrances to colonial progress. The US only granted Natives citizenship in
1924, five years after women and 59 years after Black males were allowed to

vote.

African Americans have undoubtedly been pervasively discriminated against in
US history—their dehumanization was even embodied in the Constitution.
Schoolchildren learn of the more egregious Supreme Court-approved violations
of the rights of Blacks such as the Dred Scott decision or Plessy v.
Feurgeson,2 and that the Civil War was fought in part over slavery. They may
have read the Emancipation Proclamation and even the Thirteenth to Fifteenth
Amendments to the Constitution. The sordid history in America of slave
owning, in the north and south, of lynching, of Jim Crow, is discussed in
most schools. The role of such historic figures as Frederick Douglas or
Sojourner Truth is widely recognized. Martin Luther King Jr., 1is certainly
better known than many mediocre presidents. Selma, Alabama, and Little Rock,
Arkansas are familiar mileposts, as is Brown v. Board of Education. Students
may even understand the meaning of racial profiling, of the immense
disparity between sentencing for crack cocaine, more prevalent in inner-city
neighborhoods, and powdered cocaine, more favored by wealthier
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surburbanites.

They may possibly be aware that a Black adolescent has perhaps a 50 times
greater chance of being placed in an adult penal institution than a whice
youth who has been Charged with exactly the same crime,3 and that perhaps
one of three young Black men has been subjected to some criminal sanction,

such as probation, parole, jail or prison.

Yet how many Americans, young or old, fully understand that this same

disenfranchisement; this same disproportionate treatment by the criminal
justice system, has affected Native Americans since the Articles of
Confederation were signed? How many realize that broken treaties have been
the order of the day for over two hundred years? Do they know that the early
settlement of this nation involved pushing indigenous peoples into ever
smaller, less habitable reservations?

How many school children are taught the cruel facts behind the genocidal
removal of the inhabitants of the post-Revolutionary Southeast? There is
hardly a Native American tribe that does not have a history of broken
treaties and persecution. What this long, troubled relationship between
European Americans and Natives constitutes is deliberate disregard for and
discrimination against Native culture. Theft of lands, exiles,
dispossessions, and a prevailing condemnatory and paternalistic attitude
provide the background for the problems of Native Americans in prisons, both
public and private, today. It particularly pervades the conditions of
confinement of Indians in private prisons.

Criminal Justice and Injustice

There are four especially salient issues regarding Native Americans and the
criminal justice system. First is disproportionate incarceration: a much
higher percentage of Native Americans are imprisoned, per capita, than any
other ethnicity except African Americans. Second is disrespect by the

government for traditions, including an institutional "color-blindness"
which often fails to recognize the effects of prejudice and often disregards
cultural beliefs and practices. Third: lack of access to spirituality and to

home communities. Lastly, there is a higher percentage of alcohol-related
behavior resulting in imprisonment. Let's examine how each of these factors

operates, particularly in the context of private prisons.

Disproportionate Incarceration

There are approximately 26,000 Native Americans in US jails and prisons who
have been sent there at a rate 38 percent higher than the general
population. 4 However, if Blacks, who constitute about half of all
are excluded from the calculation, it is clear that this disproportion is
far more egregious, when compared to non-Black ethnicities.5 In Alaska, for
instance, if Natives do not already form a plurality in prison, they soon
will, as Native incarceration rates are rising rapidly while white and
Hispanic rates have remained relatively flat, and the incarceration of Black
people has actually dropped in recent years. Natives are only 16 percent of
the general population in that state, though they make up 40 percent of
adult inmates. Between 1996 and 2000 in Alaska, the total of incarcerated
white males rose just 6 percent, while the total number of Native males rose
23 percent. White female totals went up by 26 percent, but Native female
inmates skyrocketed by 41 percent in just those four years.6 An examination
of state-by-state totals shows remarkable disproportion in ethnic
representation. In Arizona, where many reservations are policed by tribal
authorities and hearings held in tribal courts, the rate of Indian
incarceration appears not significantly higher than non-Natives.7

prisoners

not the case.8 In South Dakota,

In other states, however, such is clearly
N atives

where 10 percent of the state population is Indian, male and female
make up 23 percent and 35 percent respectively, of all inmates. In Wyoming,
Indians make up 2 percent of the state population but 7 percent of
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prisoners. In Montana, though only 6.8 percent of residents are Native, they
are 18.8 percent of men and 29.6 percent of women prisoners. Still more
worrisome is the fact that in the last decade, the general prison population

there less chan doubled, but total numbers of Indian women went up from 17

to 81, an increase of 376 percent.

search of the literature revealed no information about why

An extensive
for men, nor why

rates of incarceration for women are rising far faster than
rates for Native women are vastly outpacing those for whites. Native

Hawaiians constitute almost 40 percent of prisoners in and from that state.

Similar disparities prevail among juveniles.9 In Minnesota, 12 percent of
the juvenile population is non-white, but they represent 46 percent of
commitments to public facilities and 59 percent of secure placements.
Minorities were 23 percent of juvenile arrests, but 70 percent of transfers
to adult courts. In South Dakota, Native juvenile residential placements are
at 27 percent. In Montana, 18 percent of all youthful inmates are Native.

Alaska is at 36 percent and in 1997 (all) minority youth represented 47
percent of commitments to public facilities, and 57 percent of secure
detention placements.10

Nancy Schafer of the University of Alaska's Justice Center reports, "It
seems that Alaska Natives tend to accumulate extensive referral histories in
rural areas for behaviors which would be ignored or dealt with informally by
urban police. The history of prior referrals is a significant factor in
adjudications for residential placement."11 Alaska has reluctantly used

private out-of-state "treatment" facilities for those youths who were not
thought suitable for juvenile correctional institutions, but for whom no
in-state alternative was thought to exist. It has had consistently poor

outcomes involving the care and recidivism of such children.

Because the per diem rates in some private facilities for minors run over
$250 per day, these children represent significant "profit centers" to the
private providers. Nationwide, many of these operations have been extremely
troubled to the point where children have died in their custody from abuse
and neglect at the hands of poorly trained and paid staff. Prisons have been
taken back from substandard private operators. O fficial oversight of the
conditions of confinement is often minimal, as states' prisoners are heavily
subsidized oy parents' insurance and by Medicaid payments-sending states are
less likely to assess their "bang for the buck,"” and the geographic distance

from the sending authority may be substantial.

This disprooortionality has a powerful effect when one looks at the states

that "transport" their prisoners. Montana, for instance, shipped large
numbers of rnmates to private prisons in Texas, and afterwards to Arizona
after conditions in the Bobby Ross Group prison became explosive. Hawaii
shipped its convicts to the same prison, but after racial altercations and
poor treatment, the prisoners "voted with their matches" and twice burned
down those lone Star state facilities. After two deaths in the spring of
2001, a Hawaiian state audit team found that the CCA Florence prison
essentially was being run by its inmates. Although the guards received far
better wages than most private prison staff, due to prevailing wage
standards in the community, they still lacked the experience and training to
deal with problem prisoners. Chastened by these experiences, Hawaii has now
removed most to Oklahoma, yet it is contemplating allowing another private
operator to build on the Big Island near Hilo.

Institutional "Color-blindness™"

In a US Sena :e debate over the Juvenile Justice Bill, the gulf between those
who are empathetic to the inherent racism of the system and those who are
became crystal clear. Utah's Senator Orrin Hatch, trying to eliminate a

not

standing requirement for tabulation of the ethnic disparity in juvenile
justice in a system he saw as "color blind, " is quoted in the Los Angeles
Times as declaring, "I haven't heard one shred of information that proves
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there is discrimination here." Minnesota Senator Paul Wellstone responded, |
cannot believe that | have heard on the floor of the Senate an argument that
race is not the critical consideration.When we get to the question of which
kids are arrested and which kids are not, you don't think that has anything
to do with race today in America? When we get to the question of sentencing,
you don't think that has anything to do with race? You are sleepwalking

through history.12

Black youth self-report committing violent crimes about 50 percent more than

do whites. But they are four times more likely to be arrested, and seven
times more likely to be locked up for violent crimes as their white
counterparts. White youths seem to mature out of violent behavior in their
early twenties. But if Black youth have similar employment levels, their
rate of violence declines also. No similar study has been done with regard
to Native .American violent crime patterns; however this chapter's analysis
may shed some light on conditions that contribute to the high rate of Indian

incarceration.

According to the 2000 US Commission on Civil Rights report on South Dakota

there is "85 percent unemployment on the reservations compared to 2.7

percent unemployment for the non-Native population.”™ "On any given day," it
states, "an estimated one in 25 American Indians 18 years old and older is
under the jurisdiction of the nation's criminal justice system."13 This is

2.5 times higher than the rate for whites.

It is no wonder Natives have marginal faith in the criminal justice system,
which they feel clearly discriminates against them. The Commission asked
"why South Dakota incarcerates more than twice the number of criminals as
its neighboring state and why Native Americans comprise 4 times the prison
population compared to their percentage in the State's total population."14
Racial profiling begins early, and suspects are much more likely to be
charged. Ruth Steinberger reportsl5 that of 41 incidents where Montana
juveniles were pepper sprayed, "40 targeted Indian youth." She details
accounts of the decision to place Native inmates in administrative
segregation (ad-seg). It appears that the due process rights of Natives are
disregarded and commitments of Natives to ad-seg and maximum units are

frequently whimsical. Steinberger writes: Statistics show that from initial
contact with police to length of sentence, the differences
disproportionately punish Native Americans, ultimately affecting families
and communities as well.While the origins of the problems are complex, and

it is impossible to highlight one particular fault, statistics reveal that

the sum of those problems place Indians into confinement far earlier, and
for less serious crimes than other Americans. Additionally, indications are
that being denied parole opportunities may increase the sentences served by
Indians ever, further. 16 She also quotes numerous anecdotal reports of whites

slaps on the wrist for offenses against Indians, as well as

being given
those found on

nationwide figures for granting of parole that are similar to
the State of Alaska's Department of Corrections website. There, it appears
that Natives get parole at half the rate of whites, but have their paroles
violated tv/ice as often.17 A public institution wusually has a parole or

probation officer to facilitate an inmate's transition back to "outside"
life. Privates rarely provide such support. Robert Guilfoyle, a Seneca who
is a tribal consultant states: "The median (age) of a prisoner in the US is

34, yet the median age of an American Indian prisoner is slightly under 20

years of age."18 Moreover, Scott Crichton of the Montana American Civil
Liberties Union has said, "People.who claim that racism is not an issue in
Montana, have their heads in the clouds. Racism here is real and it is
profound, it's demonstrated in the prison system at each stage of the

processing, from profiling and arrests and public defense to probation."19

While visibility in small towns is a factor in more frequent law enforcement

referrals, Indians who are not "institutionalized" frequently tend to take
blame for offenses on initial questioning, more so those who are less
"assimilated” than those who are not. University of Alaska researcher
Phyllis Morrow, who did an exhaustive study of Yup'ik in the state court
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system, found that both defendants and witnesses feel coerced, and
expectations are quite different between them and whites.20 This commonly

results in acceptance of guilt, facilitating prosecution and eliminating

plea bargaining chips for defendants. Carey Vicente, former chief judge of
the Jicarilla Apache Tribe, wrote, "Among the Apaches the telling of truth
is extremely important. . The implications of such values in current legal

process have beer that few criminal cases are contested."21 A former South
Dakota correctional counselor who is Indian reported that his institution
criticized him for starting the healing process with getting an inmate's

acceptance of guilt for crimes.

Of the dozens of individuals consulted for this article about the issues

facing Native people with regal'd to the criminal justice system, perhaps a
third independently mentioned substance abuse. Inadequate legal
representation, was frequently mentioned, and most interestingly, the
propensity for Natives not only to confess, but to supply considerable
details of the crimes for which they were being questioned.22

But private prisons, with their poorly trained, high turnover staff, fail to
recognize the need for an environment that values and enhances the use of
tradition in rehabilitation. |In fact, the process of institutionalization,
which proceeds from confinement which is disengaged from culture, interferes
with the traditional function of honesty in the healing process.

Religious and Cultural Issues and Rehabilitation

Native American inmates often face significant cultural discrimination.
Healing in their communities of origin requires utilizing traditional
resources. Besides accepting responsibility for their crimes, offenders need
to engage themselves in providing restitution to their victims, and in
cleansing themselves of the behavior and attitudes that caused them to hurt
others. This may involve receiving counsel from elders and spiritual guides,

and participating in healing circles.

There often exist clashes between this culturally-based rehabilitative
process and prison administration and rules. Although traditional healing is
seen as a powerful deterrent to recidivism, Native inmates have been
forbidden the use of sweat lodges and prisons have enforced grooming codes

prohibiting long hair.

Inmates have been made to prove their Native ancestry in order to

participate in cultural activities, though this is not required of those of
other ethnicities. The possession or use of materials central to the

religious process such as cedar, sage and sweetgrass may not be allowed. 1In
Montana, a Christian choir was allowed into a correctional facility without
being searched, yet guards are alleged to have strip-searched a medicine man
who had come to provide counsel to inmates. Guards examined the contents of
guides' medicine pouches. Steinberger quotes Montana Lakota prisoner Manuel

the former prison chaplain claimed to be able to

Redwoman as saying that
traditional

conduct traditional ceremonies, and tried to deny access to
items involved in worship. Redwoman remarked that while inmates were allowed
to have four books on Christian or Muslim spirituality, only one was allowed
on Native traditions.23 Again, with private prisons, there is even less
oversight concerning the conditions of confinement and adherence to law
regarding prisoners' rights than in the public sector, so expectations of
such protections are minimized. In many states there are no statutes

governing the conduct of such institutions.

Cultural restoration has shown real and necessary restorative qualities for
Indian prisoners. The world outside their villages and reservations is often
a very foreign place, as the Yup'ik study cited above shows. Most of white
Americans can't really understand and empathize with a people who have been
dispossessed of their lands. Generations in the US and Canada were exiled
without legitimate cause and punished for speaking their languages when they

were forced to attend distant residential schools. Children who used to
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learn from their respected elders are now suffering the forced assimilation
into the broader Western society. Television sets fill their dwellings with
sitcoms, cartoons, exploding cars and game shows. Reservation and village
Indians encounter a separate reality, a culture as foreign to them as if
they were Laotian Hmong refugees, transplanted to America. This cultural
intrusion dissolves the glue that holds their communities together.

The patent discrimination against inmates who desire to engage in
traditional practices resulted in the 1993 passage of the Native American
Free Exercise of Religion Act, authored by Hawaii Senator Daniel Inouye, a
perennial champion of Indian issues. Six co-sponsors included Wellstone and
Ben Nighthorse Campbell of Colorado, the only Native American Senator. The
act ostensibly provided parity for Indian inmate religious observances,
including access to spiritual leaders, materials used in ceremonies, food

for religious diets, outdoor secure sweat lodges and teepees. It allowed
inmates to wear long hair if the practice was part of their traditional
beliefs. When signing the bill, President Clinton stated:

The agenda for restoration of religious freedom in America will not be
complete until traditional Native American religious practices have received
the protection they deserve. My Administration has been and will continue to

work actively with Native Americans and the Congress on legislation to
address these concerns.24

Though these are noble sentiments, it can be presumed they will be honored
more in the breach than the observance. The initiative for the passage of
the Act, ironically, was the US Supreme Court (5-4) decision in Oregon v.
Smith 25 which allowed a state to discriminate against non-criminal Indian

employees who had infrequently taken a small amount of peyote in a religious

ceremony. The Court thus ignored its own precedent of the "compelling
interest"” standard.

Earlier Congressional action in the 1978 American Indian Religious Freedom
Act was unfortunately deemed to be policy rather than law in the 1988
decision Lyng v. Northwest Indian Cemetery Association.26 Justice Blackmun,
in dissent in Smith, commented that the state had never offered any evidence
that peyote was harmful. The same "compelling interest” did not prohibit the
Catholic Church's use of sacramental wine in masses during Prohibition, of
course. Anthropologists feel that the spiritual use of peyote may date back
thousands of years and stylized representations of the cactus appear in
traditional southwestern art. In 1997, the Supreme Court once again
overturned an act of Congress in deciding the obscure zoning case of City of
Boerne, Texas v. Flores, when it found the Religious Freedom Restoration Act
to be unconstitutional on Fourteenth Amendment grounds.27 Dozens of liberal
to conservative, religious and secular organizations had joined in an amicus

brief, to no avail.

Compounding the denial of access to meaningful spiritual opportunities is

the related issue of proximity to home communities. Ilronically, Cornell
Corrections made this argument in advocating for the return of Native
inmates to Alaska from their competitor's facility in Arizona. Natives are

closely bound to their communities of origin. To achieve their
rehabilitation potential they need to maintain those connections to their
extended families and support systems. Far too often they are incarcerated
hundreds, if not thousands of miles from their homes and families. With the
rise of private prisons, this situation has become particularly exacerbated
as multinational corporations locate in the areas with the lowest taxes and
wages. Prisoners of all ethnicities have been transported up to thousands of
miles, such as Native Hawaiian prisoners who are now being held in Oklahoma
after disastrous experiences in Arizona and Texas. Washington, DC prisoners
have been held in another private prison in Florence also, as were more than
800 Alaskan prisoners, including over 300 Alaska Natives.28 Dozens of these
N atives have communicated their intense displeasure with their treatment in
for-profit prisons. Inmate Harold Kankanton, the first chief of the Wildwood
Prison Native Culture Club in Kenai, Alaska, having served five years in the
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Arizona private prison, stated, "AIl they do is warehouse you. .They don't
have a clue.” Other Native inmates nodded in agreement. He remarked about
private prison corporations, "They're using us as a pawn."29

During a recent attempt by Cornell Corrections to build a private prison
adjacent to Wildwood, far from their Alaskan families' homes, many inmates
wrote with specific complaints. They counterbalanced representations by a
local tribal association that tried to get financially involved in the
"Rent-A-Pen" business. Inmate Council President Michael Tebo listed a long
series of complaints about treatment of himself and his fellow inmates in
the care of the private companies and questioned the sincerity of the
financially shaky local Native Corporation singe it would have profited
handsomely if the proposed prison were built on its land.30 An earlier
proposed venture with another Alaska Native corporation ended in disaster,
partly because the remote prison site was relatively inaccessible to most

families of inmates.

A private prison inmate's family member from Ketchikan, in Southeast Alaska,
received documents that had been smuggled out of one of the Florence,
Arizona Correctional Corporation of America prisons. They detailed
outrageous punishments of Natives seeking respect for and observance of
cultural rites and traditions.

After a Cornell private prison was proposed for his own town, he turned them
over to the local newspaper. Postings to the Native American Prisoner
Support website by and about Alaska prisoners being held in CCA echoed
similar complaints. Indeed, since Alaskan "bush” natives often rely on four
wheelers, boats and snow machines for home transportation, they were usually
unable to visit a prison only 11 miles from Anchorage. There was no useful
public transportation to the prison. Even though family members sometimes
got to Anchorage for medical treatments and conferences, they often did not
possess driver's licenses, insurance and credit cards necessary to rent a
vehicle to visit their loved ones. In the lower 48, things are much the
same: in South Dakota, Belva Black Lance noted that the prison was 350 miles
from prisoners' homes. She said, "What this problem is doing is destroying
our families. Children are the ones who lose the most."32 A study of
California inmates three decades ago showed that inmates who received visits
from three or more people in the last three months of their incarceration
recidivated at one-sixth the rate of those who received no visits.31 But
incarceration in distant state, private and federal penitentiaries ruptures
the bonds particularly needed to prevent the return of Native inmates to
prison. More significantly, the states most heavily reliant upon private

prisons to fill the gap between prison population and available in-state bed
space are those transporting convicts the farthest, such as Alaska and
Hawaii. Montana has brought its prisoners home by allowing the construction

of a private prison within its borders. Wisconsin has just recently
initiated attempts to return its prisoners, who are also disproportionately
Native, back within its borders, by buying an empty, speculative prison.

Native communities have tended to seek and discover solutions for alcohol

related problems in what, in contemporary times, tend to be fairly unique
ways.
These interventions find little respect within a for-profit prison

environment more interested in cutting expenses than in outcomes.

Native Justice Traditions

Traditionally, justice in the Native community has been of a reconciliatory
rather than a retributive nature. Admissions of guilt are sought in order to
resolve the offense, for the sake of the community, offenders and victims
alike. If a tribal member's behavior was intolerable to the community of
origin, and elder counseling, community shaming or other methods were not
able to control the difficulty, exile was used as a last resort, and "meant
severe hardship".33 In Alaska, "blue ticketing" was the process of forcing
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an offender to leave his village.34 But this was a last resort, the worst of
punishments in a subsistence and cooperative society, and incarceration was

a wholly foreign concept.

In 1996, an Alaska Justice Center survey reported: "Many of the villages
surveyed were found to have established . their own policies and methods for
dealing with most crime and social control problems in the communities.
Despite the importance of these extralegal local practices to villages, in

general they seem to go unrecognized or ignored by justice system employees
who are assigned to serve communities.Most respondents indicated a
preference for having crime and social control problems handled by people in
the community with support from the troopers. .Eight times as many people
identified tribal courts as identified state courts as the most effective
group to stop drug and alcohol abuse."35

Ada Pecos Melton, former Director of the American Indian and Native Justice
Programs at the US Department of Justice, expressed her concept of
Eurocentric justice: "The American paradigm.is based on a retributive
philosophy that is hierarchical, adversarial, punitive and guided by
codified laws and v/ritten rules, procedures and guidelines. (D)ecision
making (is) Ilimited to a few. .It holds that because the victim has
suffered, the criminal should.as well. .Punishment is used to appease the
victim, to satisfy society's desire for revenge."36

By contrast, she writes, "The indigenous paradigm is based on a holistic
philosophy and a world view of the aboriginal inhabitants of North America.
These systems are guided by the unwritten customary laws, traditions, and
practices.learned primarily by example and through the oral teachings of
tribal elders. The holistic philosophy is a circle of justice that connects
everyone involved with a problem or conflict on a continuum, with everyone
focused on the same center. The continuum represents the entire process,
from disclosure of problems, to discussion and resolution, to making amends

and restoring relationships."37

The website RestorativelJustice.org chronicles the history of "Circles,"” and
their adaptation to the criminal justice system in the last two decades.
Their initial use in 1991 was by "Judge Barry Stuart of the [Canadian) Yukon
Territorial Court, (who) introduced the sentencing circle as a means of
sharing the justice process with the community." A grass roots effort to
find solutions to alcohol problems in the Alkali Lake community guided a
similar process in the Hollow Water First Nations Community in 1984-86. "lIn
the safety of those circles, many began to disclose experiences with sexual
abuse. This led to the development of healing circles as a way of dealing
with the harm created by the offender, of healing the victim and of
restoring the community." Circles have been developed most extensively in
the Yukon, Saskatchewan, and Manitoba. In the US, Navajo peacemaking courts
have also used circles. The initial use of circles in mainstream criminal
justice was in 1996 in Minnesota. Everyone present, the victim, the victim's
family, the offender's family, and community representatives are given a
voice in the proceedings. Participation in the circle is voluntary. The
victim must agree to attend without any form of coercion. The offender
accepts his/her guilt in the matter and agrees to be referred to the circle.
Especially for the native communities, it is important for the offender to
have deep roots in the community. "After the healing circles, a sentencing
circle determines the kind of response expected of the offender, although it
may also contain commitments by the justice, community, and family members

involved."

Referring to the healing circles process of the Mille Lacs Circle Sentencing
Project, Kay Pranis of the Minnesota Department of Corrections observes,
"Circles call people to more conscious awareness of our connections, our
shared fate, our humanity, our spirituality. Awareness of connections is the
foundation of authentic community."38 It is simply inconceivable that
private prison staff could facilitate such an intensely respectful process.
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Treatment involving both traditional indigenous interventions and those
accepted in more conventional substance abuse programs are integrated into
the community healing process. One program, named for Alaska's first tribal
judge, the late Gunaanasti Bill Brady, a Tlingit from Sitka, Alaska, is
described as, ".a five week intensive residential program for adults with
alcohol and/or drug problems. A holistic model that combines biological,
psychological, social and internal spiritual elements is used for treatment,
allowing the Center to addrv.. other major problems clients might have such

as depression, low self esteem, victimization issues and family problems."39

Alaska's Department of Juvenile Justice funded a pilot project involving
miscreant juveniles appearing before councils of respected elders who
decided on non-institutional resolution of offenses. This approach appears

to be appropriate throughout North America. For instance, Navajo Nation

Chief Justice Robert Yazzie wrote, "Navajo wise persons are called naat'
aanii. Others call them an elder.They help plan decisions through guidance,
but they don't make the decisions.” Elsewhere he states, "Indians don't

store their laws in books; they keep it in their minds and hearts. Everyone
knows the lav/" and "Navajos believe that is wrong to use coercion on each
other, so the legal process requires consensus."40

American Indian traditional responses to crime have found advocates from as
far away as Belgium and Great Britain. These interventions require a bond
formed with a proximate support system outside the walls, which is not found
in che case of private institutions. Andrew Coyle, a former governor
(warden) of a British prison, advocates that such methods include:

impact of crime

Creating more awareness amongst convicted prisoners of the
and offenders.

on victims and programs of direct mediation betv/een victims

Remodeling the way disputes are settled within the prison and
incorporating restorative principles into grievance and disciplinary

procedures.

Building a new relationship with the community outside the prison to
emphasize the need for prisoners to be reconciled with the wider society and

received back into it.41
Governmental and ad hoc Resistance to Native Community Initiatives

Department of Justice have encouraged

Unfortunately, though Congress and the
incarceration, and

the development of community empowerment, alternatives to
tribal courts, the funding to ensure their viability has been largely
limited to rhetoric. Though many grants facilitating measures that might
decelerate the swelling of the Native American incarcerated population have
been approved, obligations of the government to support tribal courts

themselves have been wanting. Judge Vicente wr.”tes, "Congress passed the
Indian Tribal Justice Act.in 1993," but "[ajlthough it authorized up to $58
million to reinforce the funding of tribal courts to this day [in 1995] it

unimplemented and unfunded."42 He points out that the 1953 Public

remains

Law 280 (Ch. 505, 67 Stat. 588-90) has caused tribal authority to suffer
except in limited instances and the Indian Reorganization Act of 1934 (the
Wheeler-Howard Act) overlaid structures that involved corporate or western
organizations and frequently damaged traditional institutions.

Because of a Native cultural ethic which emphasizes cooperation, and which
has antipathy for interpersonal confrontation, it has been difficult for
indigenous communities like Barrow, Alaska, to mount resistance to these

sorts of injustices and expressions of the dominance of majority culture. In

the South Dakota Civil Rights Commission hearings, Elaine Holy Eagle said,
"Native Americans, particularly 'full bloods," are taught to respect

authority, and out of this respect, they do not stand up for their
rights."43 For this reason, Natives are particularly vulnerable to
exploitation in a unfamiliar environment such as a private prison in a

distant state.
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Judge Vicenti explains the dichotomy: "America, in its attempts to correct
what it perceives as a rampant injustice in Indian America, creates a
greater injustice by forcing its culture upon Indian peoples.”

Summary

Native Americans have had a long and dismal history of negative interaction
with the Euro-American legal system. The oppression that they have
collectively experienced, the imposition upon them of an alien ideology, the
clash of cultures, and their product, an intrinsic distrust of that criminal
justice process, have helped caus-- disproportionate numbers of Indians to be
incarcerated. If this process is to be reversed, respect for different
traditions must be fostered. Traditional means of healing community trauma
and discord need to be utilized and sovereign tribal powers need to be

expanded. Most importantly, prisoners should be kept as close as possible to
their families and support systems, and given access to those aspects of
their culture that help keep them from endlessly recycling through the
criminal justice system. Shipping them wholesale to faraway private
penitentiaries that have no vested interest in rehabilitation and eventual
return to inmates' home communities is a prescription for disaster.

Endnotes

1. The terms "Indian,” "Native American,” "indigenous, and "First Nation" in
this chapter will be used interchangeably. It will not differentiate between
Alaskan Indians and Aleuts. Native Hawaiians will be included; their

situation is much the same as v/ith Indians and Native Alaskans, and other US
and Canadian indigenous peoples.

2. Dred Scott 60 US 393, 15L ed 691(1856) held that even if a slave was
transported to a state or territory where slavery was illegal, it did not
affect the slaveholder's property rights in the slave., 163 US 536 (1896)
gave an imprimatur to the "separate but equal” doctrine, legitimizing
segregation Plessy v. Ferguson, 163 U.S. 537 (1896) with a veneer of
supposed equality of services. Brown v. Board of Education 347 US 483 (1954)
finally forced desegregation by striking down Plessy as it applied to

schools.

A good study guide may be found at:
<http://www.yaie.edu/ynhti/curriculum/units/1982/3/82.03.06.x.htmI>.

3. Jason Ziedenberg, et al, Building Blocks for Youth: "Drugs and Disparity:
The Racial Impact of Illirois' Practice of Transferring Young Drug Offenders
to Adult Court.1 April 2001
<http://www.buildingblocksforyouth.org/illinois/>

4. The Foundation for National Progress website posts current helpful charts
showing incarceration rates for Black, white and other ethnicities on a
state-by-state basis, obtained from Department of Justice and individual
state statistics. <http://www.motherjones.com/prisons/atlas.html>. Also see
Department of Justice, Office of Justice Programs, Bureau of Justice

Statistics, "American Indians and Crime." Greenfield & Smith, Feb. '99, NCJ
173386.
5. It is also difficult to calculate the precise amount of the differential

incarceration. Since many Natives are held in federal prisons, they may not
be properly counted as coming from their sentencing state. This could also

reduce the amount of the disparity that is found in state prison
populations. Additionally, Hispanics are often inconsistently counted as

whites, and Indians as Hispanics - the practice varying from state to state.
If Blacks are eliminated from the prison population, and they constitute
half of all prisoners, then the 26,000 Native Americans of the remaining
million prisoners are 2.6% of the non- Black prisoners, though only .9% of

U.S. population. U.S. Census Bureau.

3/11/2003 9:16 A M


http://www.yaie.edu/ynhti/curriculum/units/1982/3/82.03.06.x.html
http://www.buildingblocksforyouth.org/illinois/
http://www.motherjones.com/prisons/atlas.html

Actually...

11 o" 13

6. From the Alaska Dept, of Corrections website:
<http://wwwmcorrect.state.ak.us>.

7. Foundation for National Progress,
<http://www.motherjones.com/prisons/atlas.htmI>.

8. 1Id.

9. The following numbers do not reflect a higher rate of Native adolescent
referrals to adult courts, beyond the juvenile system, so the situation is

likely worse than it appears to be.

10. Office of Juvenile Justice and Delinquency Prevention: Census of
Juveniles in Residential Placement Databook, Race/Ethnicity by State,
(1997) : <http://www .buildingblocksforyouth.crg/statebystate/>.

11. N.E Shafer. A Comparison by Race of Juvenile referrals in Alaska: Phase
Il Report, Anchorage Justice Center, University of Alaska Anchorage, (1998)

May:

<http://ww.uaa.alaska.edu/just/reports/ press/presslO . .html>.

12. Common Dreams Newswire (2000) March 21:
<http://www.commondreams.org/pressreleases/may99/052199a.htm>.

13. Native Americans in South Dakota: An Erosion of Confidence in the
Justice System. <http://www.usccr.gov/sdsac/ch2.htm>.

14. Rural Ethnic Institute, Western Dakota's Pilot Project of the Evolving
Roles of Tribal People in Nation States, (1997) December: 28.

15. Ruth Steinberger, Native Times.com. "lIncarcerated Indians, Part I," 4-5,
<http://www.okit.com/Justicedparts/justicel,htmI1>. This four-part series
speaks to the problem far more clearly than thousands of pages of government
and academic reports. The reporter accurately describes the process that

tips the balance of the scales of justice against Indians at every stage.
>From the initial decision to question suspects, to custody level decisions
behind the walls and wires, Indians fare far more poorly than non-Native
peers.

16. 1d., 4-5.

17. <http://www.correct.state.ak.us>. An Eskimo, for instance, can go back
to prison simply as a result of a urinalysis containing a tiny trace of
marijuana, though most of the people in his or her village smoke it, and

such smoking is not associated with criminal conduct. Indeed, it was legal
for any Alaskan to smoke marijuana until 1991.
18. Ruth Steinberger, "lIncarcerated Indians,” supra note 14 at 4-5.
19. Ruth Steinberger, "Lakota Man's rights Denied in State Penitentiary,"
<http://www.okit.com/news/2001/dec/lakotarights.html>.
20. A Sociolinguistic Mismatch: Central Alaskan Yup'iks and the Legal
System, Phyllis Morrow,

Yup'ik

<http://wwwmaa.alaska.edu/just/forum/fl02su93/asocio.html>. See also
Eskimo Agents and American Legal Agencies: Perspectives on Compliance and
Resistance, Phyllis Morrow, University of Alaska, Fairbanks. J Roy. Antrop.

Inst. (N.S.) 2, 405-423.

21. Native Americans in South Dakota: An Erosion of Confidence in the
Justice System: <http://www.usccr.gov/sdsac/ch2.htm>.
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22. People who were consulted included researchers, judges, attorneys,
former prisoners, police and village public safety officers, probation
officers and former correctional officers. Most of these persons were either
Native themselves, or were empathetic to and had worked closely with Native
communities. Most people also identified that Miranda warnings -
notifications of the right to refuse to incriminate oneself - have minimal
useful effect in Native communities; extension of civil liberties there is a

mixed bag.

23. Ruth Steinberger, "Administrative Segregation common for Indian
Prisoners in Montana,” We have many voices;

<http://www.turtletrack.org/ManyVoices/lssue_20/Prison_1027,htm>.

24. White House press conference, April 29, 1994.

25. 494 US 872 (1990)

26. At issue in Lyng was the construction of a paved two lane road, meant to

facilitate access for timber harvesting, in proximity to a traditional
California North Coast Indian sacred site. An excellent explanation of these
Supreme Court cases, including Lyng, is at:

<http://sorrel.humboldt ,edu/--jael/emenLyng.htmlI>.

27.
<http://www.washingtonpost.com/wp-srv/national/longterm/supcourt/stories/062

697a.htm>.

28. Some of these prisoners are from the arctic, a polar opposite climate.
Many never adapt to the baking desert.

29. Tom Kizzia, "KNA says rehabilitation utmost in prison pitch: inmates
scoff,” Anchorage Daily News 26 September 2001.

30. From an undated letter to the Kenai Borough Assembly in the summer of

2001.

31. Norman Holt, Donald Miller, California Department of Corrections.
January, 1972. Report #46: Explorations in Inmate-Family Relationships.
<http://www.fcnetwork.org/reading/holt-miller/hoitmillersum . .htmlI>.

32. Ruth Steinberger, "Incarcerated Indians,” supra note 14 at 4-5.

33. Guilfoyle.

<http://nativenet.uthscsa.edu/pipermail/nn-dialogue/2001-pril/000047 ,htmI>.

34. <http://www.uaa.alaska.edu/just/forum/fl124wi96/a_village.html> and also
"Elders Court works to save troubled village teens,” Anchorage Daily News,

26 December 2001.

35. <http://www.uaa.alaska.edu/just/reports/press/press02.htmlI>.

36. Ada Pecos Melton, "Indigenous Justice systems and Tribal Society,"
Tribal Court Clearinghouse: 1,
<http://www.tribal-institute.org/articles/meltonl.htm>.

37. 1d., 2.

38. The exemplary protocol developed by Hollow Water, an Anishnaabe
community, is remarkably thoughtful and professional, and mandates long-term
involvement in the treatment process. Organizational staff understands that
the healing process is necessarily lodged within a wide circle in the
community and there is no magical "quick fix," especially in cases of sexual
abuse. At the core of the process are the traditional cycles of ceremonies.
It also recognizes that women are leading the healing movement.
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39. Its umbrella agency, Southeast Alaska Regional Health Consortium
(SAHRC), also sponsors Raven's Way, a program for juveniles. SARHC notes,
"[i]n 1998, of all court referrals of Native youth in the state, 55 percent

were for the offense of possession and/or consumption of alcohol."
<http://wwwmo jpmusdoj.gov/americannative/promise.pdf>.

40. Healing as Justice: The American Experience:
<http://www.usask.ca/nativelaw/jah_yazzie.html>.

41. Restorative Justice in the Prison Setting: Andrew Coyle, as presented to

a conference of the International Prison Chaplains Association, Driebergen,

The Netherlands, 13 May 2001.

42. From Tribal Court Clearinghouse: The Reemergence of Tribal Society and

Traditional Justice Systems:
<http://www.tribal-institute.org/articles/vicentil.htm>. See
<http://www.lawlink.nsw.gov.au/ajac.nsf/pages/usa>

also list of

tribal law articles at

43. Native Americans in South Dakota: An Erosion of Confidence in the
Justice System: <http://www.usccr.gov/sdsac/ch2.htm>.
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