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C o s t  C o m p a r i s o n  1 , 2 0 0  M e d i u m / C l o s e  

S e c u r i t y  P r i s o n  B e d s

“Our first andforemost concern is cost”
Department o f  Corrections Commissioner Marc Antrim 2-20-03 Senate State Affairs

SB 65 (Sutton)
Govt. Owned and 

Managed

HB 55 (W hittier)
Govt. Owned and 

Privately Managed

Arizona
Privately Owned and 

Managed

C a p i t a l  C o s t Daily C ost Per Bed 
$27.63*

Included in the 
operating cost

Included in the 
operating cost

O p e r a t i n g  C o s t $82.76** $94.00 $70.00

T o t a l  D a i l y  

C o s t  P e r  B e d

$ 1 1 0 . 3 9 $ 9 4 $ 7 0

T o t a l  A n n u a l  

C o s t

$48.3 m*** $41 IB $30.6 m direct 
+  Econ. multiplier*’**

A n n u a l  S a v i n g s

_

$7.3 m 
15% under the State

D.O.C. estimated the construction cost for medium security beds at $131,250 to $156,250 per bed. SB 65 (Sutton) caps 
construction costs at an optimistic average $135,000 per bed. HB 55 (Whittier) establishes a fixed rate ihat includes 
capital, thereby placing the risk of cost over run on the private contractor, rather than a supplemental state budget.
Source: D.O.C. testimony before Senate State Affairs 02-20-03.
The annual reported cost of SB 65 does not take into consideration several million dollars o f additional costs to the State 
associated with a State built and operated prison. Under HB 55, construction and operating losses, overtime, 
lawsuits, insurance, retirement benefits, recruiting and training are borne by the private sector through a fixed 
per diem rate. Private contractors cannot submit supplemental budget requests to pay for failed expectations.
Additional costs to the state associated -with the State-built and operated prison but not accounted for in SB 65 include:
• Interest and COLA adjustment. The State prison will be open in “4 to 5 years" (D.O.C. testimony) rather than in 

two years as projected by the HB 55 Whittier Prison. The Whittier prison is a fixed cost to the State with no rick of 
budgetary increases to meet construction cost over-runs, interest, etc.

• Long-term costs to the State associated with hiring 200 new Correctional Officers eligible for 20-year retirement 
(not available in Oregon, Washington and most other states).

• Cost o f prisoner litigation, judgements and DOC’s several full time Assistant Attorneys General.
" "  When lost jobs, lost purchasing power, lost corporate taxes and other economic multipliers o f out-of-statc spending are 

considered, exporting prisoners will cost the State and the Alaska economy more than the cost of providing th j  service in 
Alaska by the private sector.



HB 55/SB 99 
WHITTIER PRISON PROJECT 

ECONOMIC IMPACT

“A t a time when the State o f Alaska is actively promoting 

development opportunities in an atteupt to offset the declining 

stimulus from  oil and gas exploration and production, the Whittier 

proposal offers a significant advantage over many alternative 

development projects because o f its exceptional impact per dollar o f 

additional public expenditure. In effect, the proposal sltmvs why, in 

selective instances, a policy o f “Buy Alaska” should have 

considerable appeal. ”
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ECONOMIC IMPACT 
WHITTIER CORRECTIONAL CENTER

(David M. Reaume, March 6,2003)

The HB55/SB99 proposed Whittier Correctional Center will house up to twelve hundred 

inmates and will directly employ up to three hundred Alaska residents. This report identifies 

the Alaska economic impacts that can reasonably be attributed to the operation o f  the 

facility.1 Only the permanent impacts resulting from the Center’s operation have been 

considered here. No attempt has been made to measure the short-term impacts associated 

with construction o f  the facility. All dollar estimates are in constant 2002 dollars unless 

otherwise stated.

Tables 1 and 2 summarize the economic impacts that can be expected. According to 

information provided by Cornell Companies, the facility will directly employ up to three 

hundred workers with total annual expenditures o f  $ 41 million. Based on normal staffing 

patterns for such facilities, the $ 41 million will include $ 10.8 million in direct payroll and 

an additional $ 2.9 million in direct employee benefits. Given (rounded) employment and 

income multipliers derived from the author’s proprietary Alaska Econometric Model, 

approximately 150 additional permanent jobs are likely be generated in South Central 

Alaska, with an accompanying additional payroll o f  $ 3.3 million and additional employee 

benefits o f  $ 0.9 million. In total the facility will create or lead to the creation of 450 

direct and induced permanent jobs and $ 17.9 million in direct and induced annual 

payroll ;md employee benefits.

In addition to direct and induced payroll, other elements o f  personal income will increase, 

principally propnetor’s income and the earnings o f  Internal Revenue Service Type-S 

corporations. Including these elements o f  personal income brings direct and induced 

Alaska resident personal income gains to $ 16.5 million per year with attendant 

employee benefits of approximately $ 4 million per year for a total annual increase in 

income and benefits of $ 20.5 million.

1 Total cost of $41 million is based upon the proposed legislative per diem cap oi $94.00/day, per inmate, 
total cost to the state D.O.C, less inmate transportation.



The State o f Alaska D.O.C. reports that it currently houses prisoners in Arizona at a total 

cost o f $ 70 per prisoner per day. Twelve hundred (1,200) Alaska prisoners are expected to 

be housed in Arizona by 2006, at an annual cost o f $ 30.6 million. The principal advantage 

o f  the Whittier proposal compared to the status quo is that its projected extra $ 9.4 million in 

2006 annual expenditure would allow the State o f Alaska to capture not only the 

employment and income benefits from this additional $ 9.4 million but also capture the 

benefits associated with the $ 30.6 million that by 2006 would otherwise go to Arizona. By 
allowing the State of Alaska to leverage the (by 2006) S 30.6 million in outside 
correctional costs, the Whittier proposal would provide over $4 of direct economic 
stimulus for e\’ery additional $ 1 in annual operating costs, when compared to the status 
quo of continued outsourcing from Arizona

Just comparing the $ 9.4 million in additional annual expenditure to the $ 20.5 million 

annual increase in personal income and employee benefits we see that the Whittier proposal 

would return over $ 2.00 in personal income and employee benefi.'s for every dollar of 
additional expenditure

The SB 65 Sutton Public Prison proposal directs the State o f  Alaska to both build and 

operate the correctional facility at an annual cost o f $ 48.3 million. Although the SB 65 

option would also allow the State o f Alaska to leverage the additional jobs and income now 

going to Arizona, it would do so at an additional annual cost of $ 17.7 million, or some $

8.1 million more per year than the Whittier proposal.

At a time when the State of Alaska is actively promoting development opportunities in an 
attempt to offset the declining stimulus from oil and gas exploration and production, the 
Whittier proposal offers a significant advantage over many alternative development 
projects because of its exceptional impact per dollar of additional public expenditure In 
effect, the proposal shmvs why, in selective instances, a policy of “Buy Alaska” should 
have considerable appeal.



T A B L E  1
D IR E C T  E M P L O Y M E N T  A N D  P A Y R O L L  

(DOLLAR AMOUNTS IN 2001 DOLLARS UNLESS OTHERWISE NOTED)

BLS NO. HOURLY ANNUAL
JOB TITLE NUMBER JOBS WAGE PAYROLL

Human Resource Assistants 43-4161 12 $ 15.96 $ 373,463
Cooks 35-2012 9 13.42 235,521
Guards and Correctional Officers See Note 200 16.38 6,388,200
Librarian 25-4021 2 23.84 92,976
Substance Abuse Counselors 21-1011 9 16.60 291,330
Social Workers 21-1023 15 14.81 433,192
Senior Correctional Officers 33-3051 21 24.26 993,446
Food Service Manager 11-9051 1 16.12 31,434
Supervisors, Corrections 33-1011 6 31.56 369,252
General Maintenance Worker 49-9041 3 23.26 136,071
Registered Nurse 29-1111 9 26.13 458,582
Administrative Service Manager 11-3011 4 22.15 172,770
General Manager 11-1021 1 31.56 61,542
Psychologists 19-3031 4 27.11 211,458
Education Director 25-9031 4 21.34 166,452

TOTAL 300 $ 10,415,689

TOTAL PA YROLL, 2002 DOLLARS: $10.8 million

SOURCE: Wage Rates: U.S. Department o f  Labor, Bureau o f Labor Statistics,
“2001 Occupational Employment and Wage Estimates, 
Alaska”

NOTE: Guard and Correctional Officer wage rate is the mean o f 33-3012 
(Correctional Officers and Jailers) and 33-9032 (Security Guards).

Annual Payroll assumes 37.5 hour workweek, 52 weeks per year.



T A B L E  2 
E C O N O M I C  IM P A C T  

W H I T T I E R  C O R R E C T I O N A L  C E N T E R  
(D O L L A R  A M O U N T S  IN  C O N S T A N T  2 0 0 2  $)

Direct Employment: 300jobs

Direct Payroll: $ 10.8 million per year

Mean Direct Pay Per Worker: $ 36,100 per year

Induced Employment: 150jobs

Induced Payroll: $ 3.3 million per year

Mean Induced Pay Per Worker: $ 22,000 per year

Total Employment: 450jobs

Total Payroll: $ 14.1 million per year

Total Personal Income: $16.5 million per year

Population Change: Approximately 800 persons

NOTE: Earnings were re-stated in 2002 dollars by multiplying the wage rates 
shown in Table 1 by the ratio o f  July 2001 to July 2002 U.S. average 
hourly earnings for service industry workers. SOURCE: U.S. Bureau 
o f  Labor Statistics, MONTHLY LABOR REVIEW.
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It should be noted that no Whittier-specific impacts have been estimated. The assumption 

here is that the bulk o f the jobs and income will go to residents in Anchorage and nearby

communities. Workers are assumed to commute to Whittier although some unidentified
# ^

percentage will be required to (or choose to) live there.

Table 1 shows the types o f jobs that need to be filled at the proposed twelve-hundred-inmate 

facility. Associated with each o f these is a median hourly wage rate (2001$) that was 

obtained from the U.S. Department o f Labor, Bureau o f Labor Statistics (BLS) at the 

following Internet web site.

http://stats.bls.gov/oes/state/oes_ak.htm

Some judgment was used in determining which wage rate to associate with each occupation. 

The second column o f Table 1 gives the BLS occupational numbers for the job titles that 

were chosen. Columns three, four and five give the number o f each type o f job at the 

facility, the Alaska median wage rate and the total annual payroll for that occupation. In all 

cases but one the Alaska wage rate was either taken from the Department o f Labor survey or 

its construction is described in Table 1.

Table 2 shows the number o f direct and induced Alaska jobs, the associated payroll restated 

in 2002 dollars, total induced personal income and an estimate o f population change. 

“Induced” jobs include both those associated with Alaska establishments that would sell 

products and services to the correctional facility and also jobs that would be generated as 

these persons and those employed directly at the facility spend a portion o f  their earnings in 

Alaska. The number o f such jobs was set at a multiple o f 1.5 times the number o f  direct 

jobs. This 1.5 “multiplier” is a rounded average derived from three simulations o f the 

author’s proprietary Alaska Econometric Model. “Mean induced pay per worker” shown in

II. M ETHODOLOGY

2 Whittier’s current resident population is approximately 300 persons.

http://stats.bls.gov/oes/state/oes_ak.htm


Table 2 as $ 22,000 per year is also a rounded average derived from three simulations o f the 

Alaska Econometric Model.

The $ 16.5 million in “total personal income per year” was similarly derived. The difference 

o f  $2.4 million between the gain in total personal income and the gain in payroll (wages and 

salaries) represents the correctional facility’s positiv ? impact on the sum o f rental incomes, 

interest incomes, dividend incomes and, most impcrtantly, the income o f unincorporated 

enterprises (i.e. proprietorships). The latter, proprietor’s income includes the earnings o f 

both proprietorships and Internal Revenue Service Type-S corporations.

Employee Benefits

According to the United States Chamber o f Commerce annual report THE 2002 

EMPLOYEE BENEFITS STUDY, apart from payments for time not worked employee 

benefits were 27.3 percent o f payroll for the industry “health care” and 28.4 percent for 

“total non-manufacturing” (U.S. average, 2001). These percentages were used to estimate 

employee benefits for the facility itself and for jobs elsewhere in Alaska, respectively. 

Although a correctional facility is not, strictly speaking, a health care facility, trie structure 

o f  employment and the types o f jobs overlap at least somewhat. Benefits that are paid by 

correctional institutions are not shown in the publication cited above because most such 

institutions have historically been publicly operated.

Size Distribution of Incomes

Not every worker in a given job classification will be paid the median wage rate shown in 

Table 1. Some will be below and some above. Because the percentage o f a household's 

income that is spent increases as income increases, it is important to capture this dispersion 

o f wage rates when preparing estimates of induced employment and income. Accordingly, 

within each job classification the number o f workers has been distributed evenly in a range 

from 20 percent below the median wage to 20 percent above the median wage with the 

results shown in Table 3, below. For example, the staffing pattern shown in Table 1 calls for



fifteen social workers at a median wage rate of $ 15.38 per hour ($14.81 per hour in 2001$). 

Five o f  these have been assigned wage rates 20 percent below the median wage rate, a 

second five have been placed 20 percent above the median wage rate and five have been 

placed at the median wage rate. That places ten social workers in the $ 20,000 to $30,000 

annual wage bracket and five in the $ 30,000 to $ 40,000 annual wage bracket.

Consumer Expenditure

Table 4 provides estimates o f consumer expenditure by employees o f the correctional 

facility. These estimates may be o f interest to persons who own or operate businesses in 

places where these employees will live. They were used here in preparing the simulations o f 

the Alaska Econometric Model that, in turn, provided estimates of induced employment and 

income. No estimates o f consumer expenditure out o f induced income have been made.



T A B L E  3 
S IZ E  D IS T R IB U T IO N  O F  D IR E C T  P A Y R O L L  

(N u m b e r  o f  j o b s  b y  a n n u a l  e a rn in g s  in  0 0 0 ’s o f  2 0 0 2  $ )

MEDIAN
ANNUAL ****** NUMBER OF JOBS ****** 

JOB TITLE WAGE 20-30 30-40 40-50 50-60 60+
Human Resource Assistants $31,122 4 8
Cooks 26,169 6 3
Guards and Correctional Officers 31,451 100 65 35
Librarians 46,488 1 1
Substance Abuse Counselors 32,370 3 6
Social Workers 28,880 10 5
Senior Correctional Officers 47,307 7 7 7
Food Service Manager 31,434 1
Supervisors, Corrections 61,542 2 2 2
General Maintenance Workers 45,357 2 1
Registered Nurses 50,954 3 4 2
Administrative Service Managers 43,192 2 1
General Manager 61,542 1
Psychologists 52,864 2 1 1
Education Directors 41,613 2 2

TOTAL 123 102 54 15 6



T A B L E  4
C O N S U M E R  E X P E N D IT U R E  O U T  O F  D IR E C T  P A Y R O L L  

B Y  P A Y R O L L  S IZ E  C L A S S  
(thousands o f2002 $ per year)

ANNUAL EARNINGS (000’S o f $)
EXPENDITURE TYPE 20-30 30-50 50-70 TOTAL

Total Direct Payroll 3,120 6,088 1,208 10,416
Total Expenditure 3,593 5,806 1,013 10,412

Food at home 365 516 75 956
Food not at home 200 332 64 596

Shelter 676 1,028 182 1,886
Utilities 308 431 62 801
Other housing 212 351 66 629

Vehicle purchase 339 628 94 1,061
Gas & oil 132 209 33 374
Other transportation 238 420 74 732

Drugs & supplies 74 89 12 175
Other health care 188 261 40 489

Apparel & services 133 274 43 450
Entertainment 149 275 53 477
Personal care 50 86 12 148
Tobacco 41 60 7 108

SOURCE: Based on earnings by income from Table 3 and U.S. Department 
o f Labor, CONSUMER EXPENDITURE SURVEY, 2001
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•  •  9  9 9 9  9  &  9 9 9 . 9 #  9  9  9  9 9 : 9 9 9  9  9 9 9 9 9 9  9 . 9  9 9 9  9 9 9  9 9 9 9 9 9 9
Fiscal Year 2003 COST OF CARE 

(Based on Fiscal Year 2002 Actuals)

BILLING RATE CALCULATION

INDIVIDUAL INSTITUTION RATES

In stitu tions T o ta l C ost M andays Inst. C o s t Inmate P rog ram s Inmate
H lth .Care

D lv .o f 
A dm in .& 
S u p p o rt  

C os t

S tatew ide 
D irect C os Total

Anchorage Ja',1 $ 4,207,448.53 26,755 $ 157.26 S 4.43 $ 16.88 $ 4.44 $ 10.50 $ 193.51
Anvil M t.CC $ 3,827,124.93 36,430 $ 105.06 $ 4.43 $ 16.80 $ 4.44 $ 10.50 $ 141.30
Cook Inlet $ 9,521,144.63 149,163 $ 63.83 $ 4.43 $ 16.ed $ 4.44 $ 10.50 $ 100.08
Fairbanks CC $ 6,843,374.90 76,109 s . 89.92 $ 4.43 $ 16.88 $ 4.44 $ 10.50 $ 126.16
Hlland Mt.CC $ 7,142,287.06 105,991 $ 67.39 $ 4.43 $ 16.88 ? 4.44 $ 10.50 $ 103.63
Ketchikan CC $ 2,759,922.38 20,515 $ 134.53 $ 4.43 $ 16.88 $ 4.44 $ 10.50 $ 170.78
Lemon C reek $ 5,827,761.36 61,000 $ 95,41 $ 4.43 $ 16.88 $ 4.44 $ 10.50 $ 131.66
Mat-Su Pre-T ria l $ 2,699,075.64 30,399 $ 88.79 $ ■4.43 $ 16.88 $ 4.44 $ 10.50 $ 125.04
Pa lm e r CC $ 8,207,261.58 143,570 $ 57.17 $ 4.43 $ 16.88 $ 4.44 $ 10.50 $ 93.41
Sixth Avenue $ 3,419,265.19 31,339 $ 109,11 $ 4.43 $ 16.88 $ 4.44 $ 10.50 $ 145.36

Spring C reek $13,586,189.51 188,030 $ • 72.26 $ 4.43 $ 16.88 $ 4.44 $ 10.50 $ 108.50

Wildwood CC $ 8,134,816.59 130,178 $ 62.49 $ 4.43 $ 16.88 $ 4.44 $ 10.50 $ 98.74

YKCC $ 3,868,924.76 35,373 $ 109.37 $ 4.43 $ 16.88 $ 4.44 $ 10.50 $ 145.62

Ten ls $ 165,372.83 5,901 $ 28.03 $ 4.43 $ 16.88 $ 4.44 $ 10.50 $ 64.27

Totals $80,209,969.89 1,040,831 $ 77.06 $ 4.43 $ 16.08 $ 4.44 | $ 10.50 $ 113.31

COM PONENT TOTAL EXPEN SES LESS  R E IM S ' TTjTUSTETTCOSTS' BILLING  RATE
INSTITUTIONS $ 8 0 ,2 7 8 ,6 8 7 .8 9

Institutions $ 8 0 ,1 1 3 ,3 1 5 .0 6
Less: DHSS RSA Youth Meals $ (6 8 ,7 1 8 .0 0
A lternative Housing $ 165 ,372 .83 $ 8 0 ,2 0 9 ,9 6 9 .8 9 $ 7 7 .0 6

INMATE PROGRAM S $ 4 ,6 0 9 ,3 5 7 .5 9 $ 4 ,6 0 9 ,3 5 7 .5 9 $ 4 .4 3
Inmate Program s $ 3 ,4 2 0 ,3 5 2 .0 7
White Bison $ 50 ,000 .00
AC I Administration $ 1 ,139 ,004 .7 2

INMATE HEALTH CARE $ 1 7 ,5 71 ,4 7 7 .4 4 $ 1 7 ,5 7 1 ,4 7 7 .4 4 $ 16 .88
AOMIN & SU PPO R T $ 4 ,6 1 5 ,6 3 0 .8 7 $ $ 4 ,6 1 5 ,6 3 0 .8 7 $ 4 .44

% for Inslltu llon Operations $ 4 ,6 1 5 ,6 3 0 .8 7
STATEW IDE D IRECT  CO STS $ 1 1 ,0 65 ,3 5 0 .5 4 $

institutions Director's O ffice $ 969 ,679 .34
Equipment & Bldg. Dep rec la llo $ 7 ,8 0 7 ,7 0 5 .8 9
Facility P lanning - C IP $ 296 ,954 .94
Transporia llon & C lassification 1 ,991 ,010 .3 7
Less: D P S  RSA  Transport S (1 4 0 ,0 0 0 .0 0 ) $ 1 0 ,9 2 5 ,3 5 0 .5 4 $ 10 .50

BILLING RATE $ 118,140,504.33 $ (208,718.00) $ 117,931,786.33 $ 113.31
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Summary Statements for Referenced Documents

Harvard Law Review', May 2002 
Developments in the Law -  The Law of Prisons 

Section III:
A Tale of Two Systems: Cost, Quality and Accountability in Private Prisons

“The most rigorous studies find clearly positive cost savings...none of the more rigorous 
studies finds quality at private prisons lower than quality at public prisons on average, 
and most find private prisons outscoring public prisons on most quality indicator.”

“Comparative studies on the cost and quality of private and public prisons give reason to 
be cautiously pleased with private prison performance. The empirical evidence is 
consistent with economic theory, which predicts that with privatization, costs will fall and 
quality (however defined) may rise.”

“Not only are private prisons under greater market pressure to keep conditions from 
getting out of hand, they are also more able to change because they are free from some of 
the constraints of government management.”

“ ...private prisons are, if anything, more accountable for their constitutional violations 
than are public prisons. The presence of this additional judicial check should in turn 
increase private prison quality.”

“ ...Private companies save money at the design and construction stage. They can 
typically design and build prisons in half the time required for governments to do 
so...Private firms are also usually free of purchasing restrictions and subcontracting 
quotas. Contracting out prison design and construction reduces costs by 15 to 25 
percent.”

United State Department of Justice 
Emerging Issues of Privatizing Prisons 

February 2001

“Certainly in those markets where correctional officer salaries and fringe benefits have 
been excessive, privatization has fostered a reexamination of those costs, which has led to 
cost savings...privatization has served as a catalyst for change by demonstrating other 
means of doing the business o f corrections.” Pg 60

State of Arizona 
Performance Audit -  Private Prisons 

July 2001

“ ...contracted facilities operate almost exactly like state operated facilities, and at a lower 
cost.” Pg i

“Department reviews show that its contractors met or exceeded Department operational 
standards at a cost averaging about 12 percent less than state-operated beds for similar 
inmates.” Pg ii
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D e v e l o p m e n t s  i n  t h e  L a w  

T H E  L A W  O F  PR ISONS

”[I]t is impossible for a written opinion to convey the pernicious .con­
ditions and the pain and degradation which ordinary inmates suffer 
within [the] prison walls . ..

Ruiz v. E stelle, 503 F. Supp. 1 2 6 5 , 1 3 9 1  (S.D. Tex. 19 80 ) (Justice, J.)

"The objective above all, by whatever means it may be achieved, is to 
launch an upward spiral of improved penal practice from the stagnant 
plateau which has all too often over many decades characterized purely 
public systems in the [United States].1'

Ri c h a r d  W. H a r d i n g , P r iv a t e  Pr i s o n s  a n d  Pu b l i c
A c c o u n t a b i l i t y  148  (1 9 9 7 )

"When prisoners emerge from the shadows to press a constitutional 
claim, they invoke no alien set of principles drawn from a distant cul­
ture. Rather, they speak the language of the charter upon which all of 
us rely to hold official power accountable."

O ’Lone v. E state of Shabazz, 482 U .S . 3 4 2 , 355  ( 1 9 8 7 )
(Brennan, j ., d issenting)

"Freedom from imprisonment —from government custody, detention, 
or other forms of physical restraint —  lies at the heart of the liberty 
that [the Due Process Clause] protects."

Z advydas v. D avis, 1 2 1  S. Ct. 2 4 9 1 , 2498 (2001 ) (Breyer, J.)

"Ultimately, we must decide what kind of society we hope to live in. 
We can try to comfort ourselves by calling prisons 'correctional institu­
tions,’ but it is clear that, after two centuries, we as a nation still cage 
the least fortunate among us to solve cur problems."

M a r c  M a t j e r ,  R a c e  t o  i n c a r c e r a t e  1 9 4  ( 1 9 9 9 )

1 8 3 8
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received intense scrutiny from the presidential adm inistration , 119 and  
as a result, the m em bers of the current Court are lik ely  to be m ore in  
step w ith  the presidents who appointed them  than in the past.

In contrast to the increasingly politicized and conservative Su­
prem e Court, som e low er court federal judges have continued to per­
form  the counterm ajoritarian role that Justice Stone envisioned  for the 
federal judiciary . 120 E ven if one does not consider prisoners’ rights to 
be a priority, the fact that Congress and the C ourt have w orked to­
gether to disfavor unpopular constitutional rights —  Congress by re­
ducing the rem edial powers o f the federal district courts and  the Court 
by declin ing to protect federal district courts from this usurpation  
w hile protecting its ow n jurisdiction —  should be cause for concern.

E. Conclusion
T h e choices m ade over the last several decades by the Suprem e 

C ourt and, more recently, by Congress in A E D P A  and the PLRA  
about how  m uch authority to vest in the federal district courts ha.ve 
historically been treated as secondary to the choice betw een state  
courts and federal courts. Yet as the higher federal courts becom e in ­
creasingly conservative, and, consequently, federal district courts be­
com e m ore im portant to advocates of the rights of prisoners and  
crim inal defendants, the balance between district court discretion and  
higher court authority deserves note. O bviously, the substan tive lim i­
tations that A E D P A  and the PLRA impose on prisoners' suits w ill s ig ­
nificantly  affect prisoners’ rights, ’but the less-discussed provisions d e ­
scribed above w ill also have an im pact on prison reform and crim inal 
procedure. Furtherm ore, the PLRA and A E D P A  should be alarm ing  
even to those w ho do are not active supporters o f  prisoners’ rights, b e­
cause the recent legislative and judicial treatm ent o f those rights sug­
gests that, in the future, Congress and the C ourt could ally  to curtail 
district court protection of other politically unpopular rights as well.

in. A T a l e  o f  T w o  S y s t e m s :  C o s t ,  Q u a l i t y ,  a n d  
A c c o u n t a b i l i t y  i n  P r i v a t e  P r i s o n s

Private prisons are on the rise. Privately operated ju ven ile  facili­
ties —  m ostly com m unity-based group hom es or h a lfw ay  houses —

199 9 ), w h ich  a rgues th a t  Marbury v. Madison, 5  U.S. (1 C ran ch ) 1 3 7  (18 0 3 ), a sse rted  on ly  a  ju d i ­
c ia l p o w er ''to  d ec la re  p o litic a lly  in consequen tia l law s u n c o n stitu tio n a l,"  G rabcr, supra, a t  3 1 .

11 9  See, e.g., YALOF, supra no te  1 1 6 , a t  1 4 2 - 4 4  (recounting a  R e a g a n  a d m in is tra tio n  ta sk  fo rce 's  
d ev e lo p m en t o f  a  re p o r t  o f each  p o ten tia l nom inee 's  opinions, n o tin g  th a t  "[n jcver befo re  in h is­
to ry  h a d  th ere  been su ch  an  excrucia ting ly  de ta iled  exam ina tion  o f  ju d ic ia l ru lin g s by  the Ju s tice  
D e p a r tm e n t in  a n tic ip a tio n  o f  a  S uprem e C o u rt nom inaU on”).

120  I n  fac t, th is a c tiv ism  is exactly  w h a t led C ongress to c o n s tra in  th e  rem ed ia l po w ers  of f e d ­
e ra l d is tr ic t  co u rts . See supra pp , 1854 - 5 5 .
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and federal adu lt halfw ay houses have been com m on in the U nited  
States since the 1 9 6 0 s .1 In 1 9 7 9 , private firm s began contracting with  
the Im m igration  and N aturalization Service to detain illegal im m i­
grants pend ing  hearings or deportation .2 Private, large-scale invest­
m e n t in the construction and m anagem ent o f  conventional prisons and 
ja ils  dates from  the m id-1980s .3 Prison privatization  has been driven  
n o t on ly  by the growing support am ong law m akers and the public for 
private  provision o f traditional governm ent services ,4 but also by ex­
p lod in g  prison populations resulting from stricter drug and im m igra­
tion  law s and changes in sentencing procedures.5

B y  the end of 2000 , there w ere 87,369  sta te  and federal prisoners in 
private  detention facilities in the U nited States —  6 .3 % of all state and 
federal prisoners ,6 and 2 2 .7 % more than in 1 9 9 9 . 7 Of these, 15 ,5 24  
w ere federal prisoners (1 0 .7 % o f all federal prisoners) and 71,845  were 
sta te  prisoners (5 .8 % of all state prisoners) .8 T he use of private facili­
ties is concentrated in the South and the W est .9 Texas and O klahom a  
h ave  th e greatest numbers o f inm ates in private facilities; only six 
sta tes —  A laska, H aw aii, M ontana, N ew  M exico , Oklahom a, and W is­
consin , w hich  com bined account for approxim ately one-fifth o f all 
sta te  inm ates —  house over 2 0 % of their prison population in private 
fa c ilit ie s . 10 Privatization has been less w idespread in local jails than in

1 See D oug las M cD onald, E l iz a b e th  F o u rn ie r , M alco lm  R u sse ll-E inho rn  
& S te p h e n  C raw ford , a b t  Assocs. Inc., P rivate  P risons in  t h e  U nited  S ta tes: an
ASSESSMENT OF CURRENT PRACTICE 4 - 5  (1998) [hereinafter ABT REPORT].

2 Id. a t  5 .
3 Id. a t  s - 6 .
4 See generally, e.g., MAYOR STEPHEN GOLDSMITH, T he T w en ty -F irs t CENTURY 

CITY: RESURRECTING U rban America (1997) (discussing the desirability of contracting out 
many municipal services).

s  A B T  REPORT, supra no te  1 , a t  7 - 1 0 ; Ju d ith  G reen e , Bailing Out Private Jails, AM. 
PROSPECT, S e p t  xo, 200X, a t 2 3 , 26 (describ ing  the su d d e n  in te re s t o f  the Federal B u re a u  of 
P riso n s  in  p riv a tiz a tio n , an d  a ttr ib u tin g  th e  B u reau 's  n e e d  for ten s  of thousands o f new  beds to 
h a rs h e r  d r u g  sen tenc ing  law s en ac ted  in 1986  and  to the 1 9 9 6  Im m ig ra tio n  R eform  Act).

6 b u re a u  o f  Ju s tic e  S ta tis tic s , U.S. Dep’t  o f  Ju s tic e , B u lle tin : P riso n e rs  lv
2 0 0 0 , at 7 tbl.B (2 0 0 1 ) [hereinafter PRISONERS IN 2 0 0 0].

7 B ureau  o f  Ju s tic e  S ta tis tic s , U .S. Dep’t  o f  Ju s tice , B u lle tin : P riso n e rs  i n  

1 9 9 9 , a t  7 tb l . io  (2000) (repo rting  th a t th ere  w ere 71,208  in m a te s  in  p r iv a te  facilities (5 .2 % o f all 
s ta te  a n d  fed e ra l p risoners), of w hich 3828  w ere federa l (2 .8 % o f a ll federa l p risoners) a n d  67,380 
w ere  s ta te  (5 .5%  o f ail s ta te  prisoners)).

8 Id. T h e  fed e ra l an d  sta te  n u m b ers  a re  n o t d irec tly  co m p a rab le , as the federal n u m b e r in­
c lu d es  6 1 4 3  federa l in m a te : held in p r iv a te  co m m u n ity  co rrec tio n a l cen ters. Id.

9 F o r  a  tab le  o f s ta te  an d  federa l s ta tu to ry  a u th o r ity  to  o u tso u rce  prison o p e ra tio n , see 
C h a rle s  W. T h o m a s  & S h erril G a u t  uaux, The Present Status of State and Federal Privatization 
Law, at h ttp ://w eb .c rim .u fl.ed u /p cp /h tm l/s ta te law .h tm l ( la s t v is ited  M ar. 18 , 2002).

10 PRISONERS IN 2000, su ^ ra  no te  6 , a t  7 tb l .8 (16 ,97 9  o u t o f 8 7 ,369).

http://web.crim.ufl.edu/pcp/html/statelaw.html
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state prisons —  only about 2 % of jail beds are private —  but jail pri­
vatization  has been called the “next frontier” o f privatization .11

C om parative studies on the cost and quality o f private  and public  
prisons give reason to be cautiously pleased with private prison per­
form ance .12 T h e  em pirical evidence is consistent w ith  econom ic the­
ory, which predicts that w ith privatization, costs w ill fall and quality  
(however defined) m ay rise .13 T he idealist could ascribe the satisfac­
tory performance o f private prisons to the power o f m arket incentives; 
the cynic could point out that given public prisons’ bleak history and  
patchy present, private prisons perform satisfactorily com pared to a 
rather low  baseline. Each w ou ld  be right.

Public prisons are not the m ost accountable of governm ent system s; 
in fact, under certain circum stances, private prisons m ay be m ore ac­
countable. In the qualified im m unity context, recent Suprem e Court 
decisions such as Richardson v. McKnight14 and Correctional Services' 
Corp. v. Malesko15 have held private prisons to at least as high a stan ­
dard of constitutional protection as public prisons . 16 Ju d g es’ and ju ­
r ies’ greater skepticism  of private agencies than o f governm ent m ay  
also m ake private prisons more accountable; m oreover, governm ent 
oversight of private prisons m ay be less deferential than governm ent 
oversight of its ow n operations . 17 In addition, private prisons have  
substantially greater m arket accountability because they a.re concerned  
w ith w inning n ew  contracts and renewing old ones, and w ith  avoiding  
both adverse publicity  and drops in stock price .18 T h e continued  
promise o f private prisons requires three concurrent innovations. 
First, evaluators m u st develop a rich set of perform ance m easures, and  
prison data m ust be gathered and publicized . 19 Second, the govern­
m ent m ust im p lem en t perform ance-based contracts that tie com pensa­
tion to actual results .20 Finally, the governm ent should m axim ize the 
efficiency gains from privatization and m inim ize opporturuties for cap ­
ture by institutionalizing com petition between public correctional d e­

9

•
9
9

9

9
9

11 Richard G. Kiekbusch, Jail Privatization: The Next Frontier, in PRIVATIZATION IN 
CRIMINAL JUSTICE: PAST, PRESENT, AND FUTURE 133 , 135 (David Shithor & Michael J. Gil­
bert eds., 2 0 0 1 ) [hereinafter PRIVATIZATION IN CRIMINAL JUSTICE].

12 See infra Section B.2 .
13 See infra Section B.3 .
14 321  U.S. 399  (1 9 9 7 ). See id. at .,0 1 , 412  (holding that private prison guards cannot claim 

qualified immunity in § 1983 suits).
15 122 S. Ct. 5 1 s (2 0 0 1 ). See id. at 513  (holding that companies operating private correctional 

facilities, like agencies operating analogous public facilities, are not subject to civil rights suits 
under Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 40.3 U.S. 3 8 8  (1 9 7 1 )).

16 See infra Section C.i(b)-(c).
17 See infra Section C.i(a), (c).
18 See infra Section C.2 .
19 See infra Section D.i.
20  See infra Section D.2 .

9
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partm ents and private prison firms and m aking contract m onitoring  
independent o f  both the public and the private sectors .21

A. Private Prisons, Criminal Policy, and Democracy
Critics have argued that statutes authorizing private prisons uncon­

stitu tionally  delegate core governm ent functions to private parties .22 
T h is  contention  has never been tested in court, but such argum ents 
seem  dubious given the uneven history o f the nondelegation doctrine 
and  the Suprem e C ourt’s recent decision in American Tmcking Ass'ns 
v. Whitman.23 True, private prison officials “determ ine w h en  infrac­
tions occur, im pose punishm ents and . . . m ake recom m endations to 
parole boards , ”24 bu t as long as they im plem ent w ell-defined correc­
tional policy w ith  sufficient oversight, this delegation seem s unobjec­
tionable on federal constitutional grounds.

One m odern-day objection to private prisons stem s from  opposition  
to corrections and criminal policy generally: if  the problem  is the in­
carceration o f too m any people, m aking prisons cheaper or more effi­
cien t is a false solution and m ay exacerbate the problem .zs Another  
objection  is the “expressivist” critique “that to turn over responsibility  
for adm inistering prisons and jails to private, for-profit com panies at 
som e level com prom ises the legitim acy of the s ta te ’s exercise of its au­
thority to pu n ish . ”26 This Part takes a frankly consequentialist v iew  of 
private prisons and this does not address these critiques. Private pris­
ons m ight be inherently problem atic under som e moral theories and
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21 See infra Section D .3 .
22 See, e.g., Jo sep h  E . F ie ld , N o te , Making Prisons Private: An Improper Delegation of a Gov­

ernmental Power, 15  HOFSTRA L . REV. 649  ( 1 9 8 7 ). But see I r a  P. R obb ins, The Impact of the 
Delegation Doctrine on Prison Privatization, 35 U C L A  L . REV. 9 1 1 , 915  (198 8 ) (a rg u in g  th a t  th e  
case  ag a in s t p r iv a te  p risons on delegation  g ro u n d s  is "ex trem ely  c lo se”).

23 121  S. CL 903 (20o r)  (uphold ing  a  p o rtio n  o f the C lean  A ir  A ct a g a in s t a  nondelega tion  
challenge).

24 J o d y  F reem an , The Contracting Slate, 28 FLA. S t .  U . L . REV. 1 5 5 , 188  (2000) (footnote 
om itted).

25 G reene, supra no te  5 , a t  26 ("[L]ikc the  s ta te  legisla to rs befo re them , m em b ers  o f  C ongress 
w e re  m ad ly  b u ild in g  new  prisons . . . ,  sea rch in g  for cheap  new  p riv a te -p riso n  beds, a n d  refu sing  
to  consider ch an g es in  the  d raco n ian  sen tenc ing  law s th a t  w ere  causing  m o s t o f the increase  in  
p risoners."); A h m ed  A. W hite , Rule of Law and the Limits of Sovereignty: The Private Prison in 
Jurisprudential Perspective, 38 AM. CRIM. L , REV. h i ,  145  (2 0 0 1 ) (argu ing  th a t  all im p riso n m en t 
is  “in tensely  p ro b lem a tic  a n d  in  m an y  w ays in h e ren tly  ir ra tio n a l,"  "d y s fu n c tio n a l,” an d  “socia lly  
m a lig n a n t,” a n d  th a t  go v ern m en t should  "w age  its  ow n w ars  a g a in s t  its c itizens . . .  in an  obv ious 
a n d  m ax im ally  costly  w ay").

26 S haron  D olov ich , T h e  E th ics  of P riv a te  P riso n s  7 3 - 7 4  (N ov . 199 9 ) (u n p u b lish ed  m a n u sc rip t, 
on  file w ith  the  H a rv a rd  L aw  School L ib rary ); see also D an  M a rk e l, Are Shaming Punishments 
Beautifully Retributive? Retribulivism and the Implications fo r  the Alternative Sanctions De­
bate, 54  VAND. L . REV. 2 1 5 7 , 2 23 3-3 4  (20 0 1).



acceptable under others (both consequentialist and deontological),27 
but space constraints preclude engaging this debate.

W h at about the specter o f  corruption? Industry lobbies govern­
m en t, and regulatory agencies can be captured by the entities th ey  
regulate; the private prison industry is no d ifferent .28 N o t  only m ay  
private  prison com panies lobby for preferential treatm ent, they m ay  
also , as entities that d irectly profit from incarceration, influence sub­
stantive crim inal legislation by supporting tough-on-crim e candidates, 
scaring the public about crime, and advocating  tougher sentencing .29 
T h e story is plausible ,30 but it does not explain current levels of prison  
privatization  or m odern-day dem and for more and cheaper prisons b e ­
cause the forces leading to the explosive growth of the prison pop ula­
tion substantially predate the modern grow th o f the private prison in ­
dustry .31

M oreover, though private prison com panies do lobby state and fed ­
eral governm ents, so do prison guard unions, w h ich  also benefit from  
increased incarceration rates and prison construction .32 Prison guard
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2 7  T he  co n seq u en tia lis t tre a tm e n t does n o t a b a n d o n  the m o ra l h ig h  g round  —  consequcn tia l- 
ism  itse lf  im p lies certa in  no rm ativ e  co m m itm en ts . E v e n  fo r a  nonconsequen tir.lis t, p riv a te  p r is ­
o n s  m ay  no t be especially  p rob lem atic . See, e.g., M ark e l, supra n o te  2 6 , a t 2 2 3 4 -4 0  (a rgu ing  th a t  
p r iv a te  p risons a re  consisten t w ith  the “c o n fro n 'a tio n a l concep tion  o f  re tribu tion").

28  See R ich ard  W. H arding, P riv a te  P risons an d  P u b lic  A c c o u n ta b ility  4 2 - 4 7  
( 1 9 9 7 ) (d iscussing  cap tu re  or th e  risk  o f c ap tu re  in p r iv a te  p riso n s  in  A u stra lia , F lo rid a , and  th e  
U .K .); id. a t  15 9  (argu ing  th a t u n d e r  th e  "basic  m o d e l"  o f a cco u n tab ility , in w b ich  the pub lic  sec­
to r  co rrec tional agency is a t  the cen te r o f p riv a tiz a tio n  decisions, ‘‘[c]ap ture  occurs frequently"); 
David S hichor, P un ishm en t f o r  p r o f i t  P riva te  P risons/P ublic  C o n cern s  2 4 0 - 4 1  
( 1 9 9 5 ) (noting  the in v o lv em en t o f  T ennessee s ta te  officials w ith  th e  C o rrec tions C o rp o ra tio n  o f  
A m e ric a  (CCA ) w hile C CA  w as b id d in g  on  the m an ag e m en t o f  T ennessee 's p rison  system  in 
1 9 8 5 ); G reene, supra no te  5 , a t  27 (describ ing  links betw een  th e  fed e ra l go v e rn m en t a n d  p r iv a te  
p r iso n  com panies).

29  SHIC. :or, supra note 28 , a t  236 .
30  T h is  v e ry  claim  is m ad e  a b o u t p riso n  la b o r  con trac to rs  in the n ine teen th  century . Id. a t  37 

("[T ]hree g overno rs  [of Tennessee] d u rin g  the 18 70s an d  1880s expressed  a n eg a tiv e  op in ion  o f  th e  
c o n v ic t lease system  b u t realized  th a t  the abo lition  o f th is p ra c tic e  w o u ld  create  a  severe f in an c ia l 
b u rd e n  on the sta te , a n d  th ere fo re  th ey  con tinued , a lb e it re lu c tan tly , th is policy.") (footnote omiL- 
ted); B everly  A . Sm ith  & F ra n k  T. M o m , The History of Privatization in Criminal Justice, in 
PRIVATIZATION IN  CRIM INAL JU STIC E, supra no te  1 1 , a t  3 , 17  ("P rosecu tions, sentences, a n d  
p a ro le s  w ere  a ll m an ip u la ted  to en su re  a  sup p ly  o f a  d isp ro p o rtio n a te ly  bigh n u m b e r o f  b lack  in ­
m a te s , in  w h a t som e have seen as rep lica tio n  o f o r an  econom ic rep lacem en t fo r s lav e ry  w ith o u t a  
c a p ita l  in v es tm en t in  w orkers."). T h e  claim  is also m ad e  a b o u t m o d ern -d ay  p risuns. See, e.g., 
G reen e , supra n o te  5 , a t  23 (describ ing  how  the w ard en  of C C A 's T u lsa  Ja il in O k la h o m a  had  d i­
re c te d  the ad d ic tio n  tre a tm en t m an ag e r "to m ak e  a  ‘sales p i tc h ’ to  local ju d g es , u rg ing  them  to 
sen ten ce  o ffenders to a  tre a tm e n t p ro g ram  in  the ja il even th o u g h  th e  p rog ram  had  been  ev isce r­
a te d  in o rder to  c u t opera ting  expenses").

3 1  HARDING, supra no te  28 , a t  9 4 .
32  See M a r k  A rax & M ark  G ladstone , State Thwarted Brutality Probe at Corcoran Prison, 

Investigators Say, L .A . TIM ES, Ju ly  5 , 199 8 , a t  A i ("[S tate in v es tig a to rs ]  had  w a tch ed  the [p riso n  
g u a rd ]  un ion  u n d e r p res id en t N o v e y  rid e  th e  p riso n  co n stru c tio n  w ave, g ro w in g  from  a  k in d  o f  
soc ia l d u b  in to  one of the m ore pow erfu l forces in  th e  s ta te , w ith  a  ran k -an d -file  27,000 s trong .").
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unions generally  contribute vastly m ore m oney to politicians than do 
p rivate  prison com panies .33 The C alifornia prison guard union, for 
exam ple, endorses and contributes m illions of dollars to state candi­
dates and “is am ong the largest cam paign donors in the s ta te .”34 D oes 
privatization  further d istort crim inal policy by replacing a single 
strong vo ice  for incarceration w ith two voices? Or does the second, 
private, vo ice weaken the first by generally w eakening the underlying  
p u blic  sector union? T he answ er is unclear.

Q uite apart from w hether political influence peddling distorts 
crim inal policy, does such peddling w eaken the case for privatization?  
N o t  necessarily, particularly w hen one considers different kinds of in ­
fluence peddling: corruption and patronage. I f  a politician is corrupt 
and uses his pow er to extract m oney from the contractor, then privati­
zation  is lik e ly  to be inferior to public provision. Conversely, if  a p oli­
tician is in vo lved  in patronage and uses his power to pursue other po­
litica l objectives, like serv in g  politically pow erful interest groups such  
as public em p loyees’ unions, private provision is preferable .35

B. Do Private Prisons Work?
i. Obstacles to Effective Assessment. —  E ffectively  evaluating pris­

ons requires specifying goals and objectives, developing m easures and  
indicators, and collecting com parison group data. Unfortunately, the 
political process does not value rigorous evaluation highly .36 Som e 
states require only cost evaluation ;37 only a handful require com pari­
sons of both cost and quality, often to com ply w ith  statutory targets.38
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33 See A d r i a n  T. M o o r e ,  P r i v a t e  P r i s o n s :  Q u a l i t y  C o r r e c t i o n s  a t  a  L o w e r  
C O S T  J 3 - 3 4  (R easo n  Public  P o licy  In s t., Policy S tu d y  N o . 240 , 19 9 8 ) (com paring  co rrec tiona l offi­
c e rs ' S i.s  m illion  do n a tio n s to P e te  W ilson  alone  d u rin g  h is 1990  a n d  1994  C a lifo rn ia  g u b e rn a to ­
ria l b id s w ith  p r iv a te  p rison  c o m p a n ie s ’ $ 150,000 to ta l po litica l co n tr ib u tio n s  n a tio n w id e  in  19 9 5 -  
1 9 9 6 ). S tra ig h t b y -th c -n u m b ers  co m p ariso n s  a re  n o t en ligh ten ing  because p riv a te  p risons rem a in  
sm a lle r  p lay ers  th a n  public  p riso n s. T h e  in te re s tin g  p o in t is m ere ly  th a t  w hoever p ro v id es p riso n  
se rv ices w ill seek  to  influence th e  p o litic a l process.

34 D an  M o ra in , Davis To Close Slate's Pri'lately Run Prisons, L.A. TIM ES, M a r . 1 5 , 2002 , a t  
A i ,  available at 2002 W L 2461282  (no ting  th a t th e  C orrec tiona l P eace  O fficers’ A ssocia tion  sp e n t 
$ 2.3 m illion  to h e lp  elect G o v e rn o r G ra y  D avis); see also A rax & G ladstone , supra note 32  (listing  
d o n a tio n s  of $ 5.2 m illion to s ta te  c an d id a te s  from  1987  to 1998 , in c lu d in g  $ 667,000  to g u b e rn a to ­
r ia l can d id a te  P e te  W ilson, $ 159,0 0 0  to  A tto rn ey  G enera l c an d id a te  D an  L u n g ren , and an  a d d i­
tio n a l $ 760,000  in  1990  to d e fea t W ilso n 's  g u b e rn a to ria l o p ponen t, D ian n e  F einste in ).

35  See O liv er H a r t , A ndrei S h lc ife r & R o b e rt W. Vishny, The Proper Scope of Government: 
Theory and an Application to Prisons, 112  Q .J. ECO N . 1 1 2 7 , 1 1 4 4 - 4 7  (I 997)-

36  A lexis M . D u rh a m  I I I ,  Evaluating Privc ized Correctional Institutions: Obstacles to Effec­
tive Assessment, F E D . PROBATION, J u n e  1988 , ac 6 5 , 6 7 .

37  See, e.g., O H IO  REV. CODE A N N . § 9 .06(A)(4) (W est 2001 S u p p .) (requ iring  th a t  the c o n tra c ­
to r  "co n v in c in g ly  d e m o n s tra te ” th a t  i t  can  op e ra te  the fac ility  a n d  p ro v id e  req u ired  services w ith  
a t  le a s t a  5 p e rc e n t savings over th e  p ro jec ted  cost to the p u b lic  en tity ).

38  See, e .g ., A R IZ. REV. STAT. § 4 i - i 6og .o i(G ) (2001) (req u irin g  th e  co n trac to r to  offer co st sa v ­
ings); id. § 4 r - i 6o 9 .o i(H ) (req u irin g  th e  co n trac to r to  offer serv ices o f  " a t  le a s t e q u a l” quality ); id.
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S om e neg lect evaluation  altogether. W hat m onitoring data exist are 
often  inadequate for outcom e eva lu ation .39

A s if  that w ere not enough, “cost” and “q u ality” are not clearly de­
fined . Public agencies and private firms m easure costs, differently. 
P u blic prison budgets usually  exclude various central adm inistrative  
and support expenses, such as m edical, legal, and  personnel adm ini­
stration services, w hich  other state agencies typically handle. P rivate  
budgets include these costs but do not include the govern m ent’s costs 
o f preparing and m onitoring contracts .40 As for quality, definitions  
differ across studies, and quality  is difficult to com pare in any case. I f  
one facility  has few er assaults b u t m ore escapes than another, is it  bet­
ter or worse?

F ew  studies are r igorou s41 E ven  reasonably good studies leave  
m uch to be desired. N o study seriously controls for m an y  im portant 
factors that influence m isconduct rates, such as staff-to-inm ate ratios, 
custody  technology, correctional policies, or age and race o f in m a te s .42

§ 4 i - i 6o9 .or(K) (requiring a biennial comparative public-private performance comparison study); 
id. § 4.i-i6og.oi(L) (requiring a five-year cost comparison); TENN. CODE ANN. § 4 1 -2 4 - 
1 0 4 (c)(2)(A) (1997) (requiring quality to be at least equal to that provided at state prisons); id. § 4.1- 
2 4 -io4 (c)(s)(B) (requiring cost to be at least 5 % less than the state’s cost); id. § 4 1 -2 4 -1-1 0 5^) 
(mandating the establishment of objective performance and cost criteria); id. § 4 1 -2 4 -1-1 0 5 (0) (re­
quiring evaluation of performance, with the contract to be renewed only if the contractor provides 
"essentially the same quality" as the state at 5 % lower cost, or superior services lit "essentially the 
same cost" as the state, where “superior" is defined as 5 % better and "essentially the same” is de­
fined as within 5 %). The Florida statute requires evaluation of both cost and quality, though only 
cost savings and not quality improvements are required by the statute. FLA. STAT. ANN. § 95 7 .0 7  
(West 2 0 0 2 ) (requiring 7% cost savings, where a private entity’s corporate income and sales tax 
payments count as an offset to costs, and where the cost of services provided to the public entity 
at no direct cost by other government agencies is allocated to the public entity); id. § 9S7. i l  (re­
quiring evaluation of "costs and benefits" of contracts).

39 D u rh a m , supra no te  3 6 , a t 6 7 ; set R o b e r t B. L ev in son , Okeechobee: An Evaluation of Priva­
tization in Corrections, 65 PRISON J . 7 5 , 7 6 , 88 (1985 ) (c iting  the v a g u e  or n o n e x is te n t goals sp ec i­
fied  in  the 1982  c o n tra c t to ru n  the F lo r id a  Schoo l fo r B oys in  O keechobee , a  secure fac ility  fo r 
a d ju d ic a te d  d e lin q u en ts ; the co n trac t focused  on ad m in is tra tiv e  in p u ts  ra th e r  th a n  ou tcom es o r 
even o u tp u ts).

4 0  ABT REPORT, supra note 1, at 3 5 - 3 7 ; MOORE, supra note 3 3 , at 10.
41 For a summary of the cost and quality studies on private prisons and a brief discussion of 

which studies are more methodologically sound, see 2 GEOFFREY F. SEGAL & ADRIAN T.
M oore, W eighing t h e  W atchm en: E v a lu a tin g  th e  C osts a n d  B e n e fits  o f  
O u tso u rc in g  C o r r e c t io n a l  S erv ices 2, 3 & tbls.2A-2C, 9 - 1 0  & tbIs.4 A-4 B (Reason 
Public Policy Inst., Policy Study No. 2 9 0 , 2 0 0 2 ). For a highly critical evaluation of all prison pri­
vatization cost and quality studies (even some of the ones the Reason report considered sound), 
see also ABT REPORT, supra note 1 , at app. 2 .

42  Scott D . Camp & Gerald G. Gaes, Private Adult Prisons: What Do We Really Know and 
Why Don't We Know More?, in PRIVATIZATION IN CRIMINAL JUSTICE, supra note 11 , at 2 8 3 , 
285  (attributing the insufficiency of current empirical studies to a failure to control for structural 
factors and only weak attempts to control for age and race); see also ABT REPORT, supra note i, 
app. 2 , at 18 ("[T)hcsc background data are a sine qua non of valid institution performance com­
parisons. What may appear to be differences in institution performance may be nothing more 
than differences in the background characteristics of inmates....").
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Furtherm ore, com parative studies do not adequ ately  address seri­
ous overcrow ding problem s .1’3 O vercrow ding, w hich  m a y  increase in ­
m ate violence and the incidence of infectious and stress-related d is­
eases ,44 thereby contributing to unconstitutional cond itions ,45 is a 
serious problem  in prisons and jails. Less expensive prisons allow  for 
m ore capacity because the sam e prison budget can build more prisons, 
and increased cap acity  can relieve overcrowding. (O f course, cheaper  
prisons do not guarantee greater capacity, and greater capacity does 
not guarantee decreased crowding; still, it is reasonable to expect th at  
cheaper prisons w ill not exacerbate crowding.) T h us, to the extent 
that private prisons decrease costs ,46 privatization can im prove con d i­
tions in both public and private prisons. C om parative studies betw een  
private and public prisons at a specific m om ent in  tim e cannot register 
this across-the-board quality increase.

Finally, m ost studies do not analyze both cost and quality  and thus 
are of lim ited value in assessing private prisons. Studies that do not 
look at both elem ents sim ultaneously cannot begin to analyze the costs 
and benefits of private prisons.47

2. Evidence from the Studies. — Studies that look a t cost or qu a l­
ity alone do, how ever, provide some inform ation. T h e  m ost rigorous 
studies43 find clearly positive cost sav in gs .49 On the quality  side, com ­
parisons are trickier, as there is no single metric representing quality.

43 See generally P e te r  J. D u itsm an , C o m m en t, The Private Prison Experiment: A Private Sec­
tor Solution to Prison Overcrowding, 76 N .C . L . REV. 2209 ( 199 8 ).

44  Id. a t  2 2 1 1 .
45 See generally S u sa n n a  Y. C hung , N o te , Prison Overcrowding: Standards in Determining 

Eighth Amendment Violations, 68  FORDHAM L. Rev. 2 3 5 1 , 2 3 6 2 - 6 6  (2 0 0 0 ).
46 See infra Section  B .2 .
47 See U.S. Gen. ACCOUNTING OFFICE, PRIVATE AND PU BLIC  PRISONS: STUDIES 

Comparing O p e ra tio n a l C osts a n d /o r  Q u a lity  o f  S erv ice 13  ( 1 9 9 6 ) (“(IJt is im p o r­
ta n t th a t  an y  s tu d y  focus on bo th  o p e ra tiona l costs a n d  q u a lity  o f s e rv ic e .1'). In teresting ly , in  the 
GAO stu d y  itse lf (w h ich  is rea lly  ju s t  a  lite ra tu re  review ), only  th e  T ennessee  s tud ies co m p a re  
both cost a n d  quality , id. a t  23- 2 5 , and  these a re  no t p a rticu la rly  r ig o ro u s, see SEGAL & MOORE, 
supra note 4 1 , a t  3 tb l .2 B, 10  tb l.4 B. Surprising ly , g iven  the solid  m e th o d o lo g ica l d iscussion , th e  
GAO did  n o t exam ine the L o u is ia n a  S ta te  U n iv ers ity  study, the A riz o n a  D O C  stud ies, o r  the F lo r ­
ida O PPA G A  study , w hich  an a ly zed  b o th  cost an d  quality . N o n e th e le ss , la te r  w riters h av e  ca lled  
the G AO  re p o r t a  “tho rough [) reviewU," G reene, supra no te  5 , a t  25 , "one  o f  th e  m ore c o m p re h e n ­
sive review s," B ureau o f  Ju s tic e  A ssistance, U.S. Dep’t  o f  Ju s tice , E m erging  
ISSUES on  P riva tized  PRISONS 26 (2001), a n d  the "m ost co m p reh en siv e  s tu d y  to d a te ,"  J o e l  
Dyer, T he P e rp e tu a l  P r iso n e r  M achine: How America P r o f i ts  from  Crime 2 2g 
(2000).

48 Six of the twenty-eight cost studies are considered especially methodologically sound. See 
S egal & M oore, supra note 4 1 , at 2- 3 .

49 Id. a t  3 tb l .2A. M o s t o f th e  less rigo rous s tud ies also re p o r t c o s t sav in g s , an d  none  re p o r ts  
th a t p riv a te  p riso n s a re  m ore  expensive. Id. a t  3 tb ls .2 B, 2C. T h e  cau ses o f  p riv a te  p riso n  co st 
sav ings are  exp lored  below  in Section  B .4 .
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B u t none o f the more rigorous studiesso finds quality at private prisons 
low er than quality at public prisons on average, and m ost find private  
prisons outscoring public prisons on m ost quality indicators .51 M ost o f  
these quality studies do not exam ine cost, but as private prisons are 
n o t expected to be more expensive, this result belies statem ents in the 
prison literature that assum e that cost reductions m ust com e at the ex ­
pen se  of quality .52 Indeed, the few m ethodologically  sound studies that 
evaluate both cost and quality suggest that cost is no higher in private  
facilities and quality is at least roughly equivalent.

Researchers at L ouisiana State U niversity com pared three L ouisi­
ana prisons, one public and two p rivate .53 T he researchers concluded  
th at the prisons were “as com parable as reasonably possible in terms 
o f  history, capacity, design, types o f  inm ates, number, gender and eth ­
n icity  of inm ates .”54 Privatization produced estim ated cost savings of  
1 2 - 1 4  percent (costs o f $ 22.93 and $ 23.49 per inm ate per day for the  
tw o private facilities, compared to $26.60 for the public facility).ss 
T h e quality com parison w as a w ash , w ith the private facilities faring  
better in som e areas and worse in others. T he private facilities, am ong  
other things, reported fewer critical incidents, provided safer work en­
vironm ents for em ployees and safer living environm ents for inm ates, 
and had proportionately more inm ates com plete basic education, liter­
acy, and vocational training courses .56 The public prison had few er  
(zero) escapes and fewer aggravated sex offenses, more effectively con­
trolled substance abuse am ong inm ates, more consistently offered a 
broad education and vocational adu lt education program to inm ates 
over four years, and provided m ore treatment, recreation, and rehabili­
ta tive  services to inm ates .57

An A rizona study performed in 2000 by the state D epartm ent o f  
Corrections com pared three private prisons w ith  fifteen public ones .58 
T h e study found average savings o f  1 3 .6 % at the private prisons in
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50 Segal and Moore consider eleven of the eighteen quality studies methodologically more 
sound. See id. at 9- 10.

51 Of the eighteen studies, only one clearly gives the edge to public prisons. Id. at 9- 10, 
tbls.4A, 4B.

52 See, e.g., Greene, supra note 5 , at 25 ("[Quality] problems seem to be endemic to the enter­
prise [of private prisons] — a result, in great part, of the private companies’ mission to hold down 
costs.").

53 WILLIAM G. ARCHAMBEAULT & DONALD R. DEIS, JR., EXECUTIVE SUMMARY, COST
E ffe c tiv e n e ss  Comparisons o f  P riva te  Versus P ub lic  Prisons in  Louisiana: a  
C om prehensive A nalysis o f  a l l e n ,  A voyelles, an d  Winn C o r r e c t io n a l  
C en te rs , Phase I (rev. ed. Dec. 10 , 1996).

54 Id. at 2 5 .
55 Id. at 73 .
56  Id.
57 Id. at 7 4 .
58  a r iz . Dep’t  o f  C orr., P ub lic-P rivate  P rison Comparison ( z o o o ) .
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19 9 8  ($40 .3 6  per inm ate per day com pared to $46.72  at public prisons) 
and 1 0 .8 % in 1999  ($40.88 com pared to $4 5 -85)-S9 T h e  quality com ­
parison gave the edge to neither group: private and pu blic  prisons had  
abou t equal inspection results, though public prisons generally had  
som ew h at less severe disciplinary problem s .60

Finally , a 2000 study o f F lorida prisons com pared the private South  
B ay C orrectional Facility, operated by W ackenhut C orrections Corpo­
ration, w ith  the m ost com parable public facility, O keechobee Correc­
tional In stitu tio n .61 After adjusting for various differences, including  
capacity, the study found that the private prison’s costs w ere 3 .5 % 
low er than the s ta te ’s costs for fiscal year 1 9 9 7 - 9 8  and 1 0 .5 % low er for 
1 9 9 8 - 9 9 ,62 m eeting the 7 % cost reduction m andate established by  
law .63 A dditionally, construction costs were 2 4% low er for the private  
prison .64 As for quality, the study found that South B a y  had fully o p ­
erational program s w ithin six m onths o f opening (as opposed to three 
years for O keechobee), had fewer health service deficiencies than 
O keechobee, w as able to house more inm ates three m on ths after open­
ing th an  O keechobee could house after seventeen m onths, and im ple­
m en ted  an inn ovative approach to housing certain “close m anagem ent 
in m a tes .”65 On the negative side, tw o inm ates escaped  from South  
B ay  in 1 9 9 9 , w hile none had ever escaped from O k eech obee .66

j .  That’s Fine in Practice, but How Does It Work in Theory? —  
P rivate prisons fare rather well in quality com parisons, but why?  
C ontracts are necessarily incom plete: because the governm ent and the  
p rivate  provider can only describe a general service and  cannot specify  
beforehand in full detail exactly h ow  the contractor should, provide  
that service, the contractor has w ide latitude in running the prison .67 
T his la titu d e permits the contractor to cut corners, reducing costs by 
reducing quality. It is no surprise that early econom ic m odels o f priva­

2002] DEVELO PM ENTS  —  TH E L A W  OF P R IS O N S  1 8 7 7

59 Id. a t  4 7 .
60 Id . a t  2 - 4 . A 199 7  s tu d y  o f A rizo n a 's  co rrec tio n a l system , w hich c o m p a re d  a  p r iv a te  p riso n  

to  fifteen  p u b lic  p riso n s, found  14  p e rcen t cost sav ings in the p riv a te  p riso n  re la tiv e  to th e  p u b lic  
p r iso n  a v e ra g e  a n d  17  p e rcen t cost sav ings a f te r  a d ju s tin g  for the p r iv a te  p r iso n 's  p ro p e r ty  tax  
p a y m e n ts . CHARLES W. THOMAS, COMPARING THE COST AND PERFORMANCE OF PUBLtC 
a n d  P r iv a te  p risons in A rizona: An Overview o f  t h e  S tudy  an d  I ts  
CONCLUSIONS ( 1 9 9 7 ), available at h ttp ://vveb .c rim .u fl.edu /pcp /research /A riz .h tm l (last v is ited  
M ar. 1 8 , 2 0 0 2). But see Abt Report, supra no te  1 , a t 45 (criticizing th is s tu d y 's  m ethodology).

61 O ff ic e  o f  p ro g ram  P o lic y  A nalysis and  G ov 't A c c o u n ta b ility , F la . 
L e g is la tu re ,  P riv a te  P rison  Review 2 (3 0 0 0 ) (hereinafter F lo r id a  Study],

62 Id .  a t  5.
63 See F la . S ta t. Ann. § 957.07  (S upp . 1 2002).
64 F lo r id a  S tudy, ru p ra  no te  6 r ,  a t  3 .
65 Id .  a t  1 0 .
66 Id.
67 H a r t ,  S h le ife r & Vishny, supra n o te  3 5 , a t  1 1 3 4  (d iscussing the a s s u m p tio n s  m o tiv a tin g  th e ir  

in c o m p le te  c o n tra c tin g  m odel).

http://vveb.crim.ufl.edu/pcp/research/Ariz.html
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tization predicted that private ow nership w ould  reduce both cost and  
quality .68

B u t m ore recently, econom ists have observed that cutting  corners is 
not the on ly  w a y  to m ak e money. It is easy to assum e th at an aversion  
to out-of-p ock et costs w ill deter firm s from im plem enting a “q u a lity  
in n o v a tio n ”69 —  but this assum ption ignores opportunities for contract 
renegotiation . B ecause private prison com panies can suggest such  
in n ovation s to the governm ent and renegotiate their contracts (or, in  
the real w orld, include extra services in a higher bid), th ey  can capture  
som e o f the gains from quality innovation . T hey therefore have  
greater incentive to innovate in this w ay than their public counter­
parts, w h o  cannot capture such gains.

T hus, w hile econom ic th eo iy  predicts that costs w ill decline under  
private m anagem ent, it does not necessarily predict the sam e o f q u a l­
ity .70 W hether quality  increases or decreases overall depends on 
w hether cost-cu tting or quality innovation has a greater effect .71

T his sim ple m odel does not take into account other factors that  
m ay strengthen the case for privatization. For instance, the govern ­
m ent m ay  observe a provider’s harm ful cost cutting and h o ld  it  
against the provider in future rounds of bidding or decline to renew  
the contract. I f  even  a few private providers com pete against each  
other, the governm ent can seek an alternative provider once It ob­
serves harm ful cost cutting, rather than having to retake control o f  the 
prison .72 In addition, because o f inefficiencies in current prison p rac­
tices, there m ay be opportunities for cost cutting that does not reduce  
quality .73

4. How Does the Private Sector Save Money? —  T h e private sec ­
tor saves m oney in several ways. First, private com panies save m on ey  
at the design and construction stage. T hey can typ ically  design and  
build prisons in h a lf the time required for governm ents to do so, b e­
cause th ey  can avoid  the layers o f red tape that p lay a role in  sa fe ­

68  See JEAN-JACQUES LAFFONT & JEAN TlROLE, A THEORY OF INCENTIVES IN 
P ro c u re m e n t AND R eg u la tio n  231  (1 9 9 3 ) (noting that "[a] high concern for quality [re­
quires] low-powered incentive schemes" because providers who care too much about cost will re­
duce quality).

69  See H a r t ,  Sh leifer & V ishny, supra note  3 5 , a t  1 : 3 3 .
70 See id. a t  114 3  ("C osts . . .  a re  a lw ays lo w er u n d e r p r iv a te  ow nersh ip . Q u ality  . . .  m a y  be  

h ig h er o r  lo w e r u n d er p r iv a te  ow nership .").
71 Id. a t  x 13 7- 4 3 .
72 Id. at 11 43 - 4 4 .
73 T h e  H art-S h le ife r-V ish n y  m odel assum es th a t  all co st cu ttin g  d ecreases q u a lity  —  in  o th e r  

w ords, th a t  the pub lic  sec to r a lread y  o p era te s  a t  th e  fro n tie r  of techno log ica l efficiency. Id. a t 
1 1 3 3 . B u t  n o  one knows the  m o s t effic ien t w a y  to run  a  p riso n ; th is in fo rm a tio n  m u s t b e  d isco v ­
ered . M a rk e ts  can  en co u rag e  the  d iscovery  o f  effic ien t m e th o d s; g o v e rn m e n t b u re a u c ra c ie s  o ften  
do n o t. See generally FRIEDRICH A. HAYEK, The Use of Knowledge in Society, in 
Indiv idualism  an d  Econom ic O rd e r  7 7 , 7 7 - 78 , 8 4 ,8 6  ( re p rin t 1980 ) ( 1948 ).
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guarding against governm ent corruption74 but are arguably unneces­
sary  w hen  the governm ent purchases a service from the private sector  
(usin g  a procurem ent process that itse lf has safeguards against gov­
ernm ent arbitrariness). Private firms are also usually  free o f purchas­
in g  restrictions and subcontracting quotas. C ontracting ou t prison de­
sign and construction reduces costs by 15  to 25 percent.75

Second, private com panies save m oney at the operation stage. T he  
m ain  savings come from reducing labor costs, both through low er  
w a g e s 76 and through more efficient use o f labor. A  private firm th at 
had a role in designing a facility w ould  be likely to use inn ovative  de­
sign  techniques that could m inim ize the number o f  guards .required to 
m onitor inm ates. M oreover, because they are not bound by civ il ser­
v ice  rules in m anaging their personnel,77 private prisons use roughly  
one-th ird  the adm inistrative personnel of governm ent prisons and use 
incentives to reduce sick time and consequent overtim e expenditures .78 
Private firm s also save m oney by “m aintaining tigh t control o f inm ates 
and keeping them w ell-fed and occupied w ith  w ork, education , or rec­
reation .”79 Finally, private firms are free from m any bureaucratic pur­
chasing rules and can often buy supplies at low er cost than the go v ­
ernm ent.80

C. P ub lic  an d  P riva te  A c c o u n ta b ility

A buses happen in any system . B u t how  do d ifferent sj'stem s react 
to abuse w h en  it occurs? W hile there is no system atic  inform ation  
about the reaction to prisoner abuse in public and private prisons,' case 
studies m a y  provide a flavor o f the accountability  m echanism s at 
work.

j .  P riv a te  P r iso n s’ Legal A cco u n ta b ility . —  T h e traditional hostil­
ity  o f juries toward corporate defendants, private prison gu ard s’ in­
ab ility  to claim  qualified im m unity in § 1 9 8 3 81 c iv il rights suits, and

74 MOORE, supra note 3 3 , a t  s (noting  the "o ften  laborious a p p ro v a l p rocess a n d  m u ltip le  con ­
ta c t  re q u ire m e n ts  a  go v ern m en t construction  p ro jec t m u s t go th rough").

75 Id., a t  4 - 5 .
76 See D Y E R , supra n o te  4 7 , a t  214  (no ting  th a t  “[m ]ost g u a rd s  a t  s ta te  a n d  federa l facilities 

e a rn  u n io n -sca le  w ages a n d  receive bo th  re tire m e n t benefits a n d  h e a lth  in su ra n c e ,"  w hile  “th e ir 
c o u n te rp a r ts  a t  p riv a te  p risons . . .  often earn  as little  as $ 7.00 an  h o u r, w ith  little  o r no benefits"); 
G reen e , supra n o te  5 , a t  25 (citing  “w ages a n d  benefits  su b s ta n tia lly  lo w er th an  those in g o v e rn ­
m e n t- ru n  p r is o n s ”),

77 MOORE, supra note 3 3 , at 17.
78 Id. at 1 6 .
79 Id.
80 Id. a t  r 8 . M oore p ro v id e s  an in te res tin g  exam ple o f  p r iv a te  sec to r cost sav ings: V irgin ia 

p riso n s  o nce  k e p t th irty  d ay s  of food on h an d  in  expensive w areh o u ses . T h is  p rac tice  possib ly  
d a te d  b ack  to  w h en  p risons w ere  rem ote an d  su p p lied  by  m ule tr a in , a n d  w as  n ev er qu estio n ed  
u n ti l  a  p r iv a te  co m p an y  d id  som eth ing  d if fe re n t Id. a t  ig .

81 42 U .S .C . § 1983  (1994  & S upp . I I 1 9 9 6 ).
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^  co u rts’ unw illingness to defer to the judgm ent o f corporations all in -
®  crease private p rison s’ legal accountability  relative to public prisons.
£  (a ) J u ry  H o stility . — E m pirical studies have found th a t juries are
a  m ore likely to aw ard large verdicts against corporations than against

govern m en ts .82 Jury hostility also affects settlem ents, w hich  are m ade  
®  in the shadow  of expected  recovery am ounts a t trial. Consider, for ex-
&  am ple, the case o f the N ortheast Ohio Correctional Center, a federal
(g) prison in Y oungstow n, Ohio, run by CCA under a contract w ith  the

D istrict o f C olum bia. A s part o f  a recent settlem ent o f a law suit alleg- 
®  in g  inadequate security and m edical treatm ent as w ell as excessive
®  force, CCA paid $ 1 ,650,000 in dam ages to the 2000 m em bers o f the
^  inm ate class —  an extraordinarily high settlem en t am ount for class ac-
£  tions in vo lv in g  prisoners .83 T his huge settlem ent am ount probably re-

fleets the w ell-kn ow n tendency o f juries, rightly or wrongly, to be less 
®  sym pathetic to large corporate defendants. M oreover, m onetary
Q) aw ards against pub lic  prisons are m ore lim ited .84
0  (b) Qualified Immunity: The New Bifurcated Regime. —  A danger

inherent in privatization is th at public responsibilities w ill be per-
®  form ed by private ind ividuals w ith out effective oversight. R ecent

cases, however, have sought to avoid this p itfa ll and, in som e w ays, 
£  hold  private prisons to an even higher standard than public prisons.
^ U nder H arlow  v. F itzgera ld ,BS governm ent officials (including prison
1 guards86) perform ing discretionary functions are shielded from liab ility  

for c iv il dam ages if  their conduct does not v io la te  “clearly established
|  statutory or constitutional rights o f w hich a reasonable person w ould

\    ____________________

j  82 There is no statistical evidence on jury attitudes toward corporations in the prison context,
but more general jury studies suggest that juries tend to be turned off by a defendant’s wealth 
and by arguments that a defendant’s behavior was profit maximizing. Set Daniel Kahneman, 
David A. -Schkade & Cass R,' Sunstein, Shared Outrage, Erratic Awards, in PUNITIVE 
DAMAGES: How Ju rie s  D ecide '31 , 40 (2002) (showing higher punitive damage awards for 
corporations with greater wealth); cf. W. Kip Viscusi, Corporate Risk Analysis: A Reckless Act?, 52 
STAN. L. Rev. 5 4 7 , 550 (2000) (discussing juror bias against companies merely for having under­
taken a risk analysis); see also Greene, supra note 5 , at 23 (reporting that in December 2000, a 
South Carolina jury awarded $3  million in punitive damages against a CCA juvenile prison for 
abusing a youth using a level of force “malicious to the conscience of mankind’’).

83 Alphonse Gerhardstein, Private Prison Litigation: The "Youngstown" Case and Theories of 
Liability, 36 CRIM. L. BULL. 183, 198 (2000). CCA also paid class counsel of the city of Youngs­
town $803,000 in litigation expenses, and agreed to pay annual fees to Youngstown for ongoing 
monitoring. Id.

84 See 42 U.S.C. § 19976(d)(3) (capping attorney fees at 150 percent of statutory hourly rates); 
id. at § 1997(e) (barring recovery for emotional injury in the absence of physical injury). The limi­
tation on recovery for emotional injury may not apply in many cases, but the attorney fee cap 
may be more significant in cases in which inmates seek damages. Even if the settlement by its 
terms included attorney fees, the total amount of the recovery would probably be lower than it 
otherwise would be because expected recoveries affect settlement amounts.

85 457 U.5. 800 (1982).
86 See Procunier v. Navarette, 434  U.S. 555 , 561 (1978).
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have k n o w n .”87 In Richardson v. McKnight,88 how ever, the Suprem e 
Court held  that private prison guards do n o t enjoy  th is qualified im ­
m unity .89 T hus, McKnight bifurcates the treatm ent o f public and pri­
vate  prisons in a w a y  that m akes private prisons m ore, not less, ac­
cou n tab le .90

D o es this dichotom y m ake sense? I f  governm ents are cost- 
m inim izers, it  does not.91 In the presence o f liability, cost-conscious 
governm ents w ould  hire timid guards, w ho require less indem nifica­
tion, for public prisons, and w ould  choose tim id contractors, w ho  
subm it a low er bid, for private prisons; thus, the argum ent for quali­
fied im m unity  w ould not depend on whether the prison is public or 
p rivate .92 B ut governm ents often do not m in im ize costs. T h ey  often  
face soft budget constraints, m ay award contracts to friends or political 
allies, and m ay m onitor prisons more or less depending on their politi­
cal ideology .93 B ecause governm ent officials' m otivations are com plex, 
it is d ifficu lt to predict h ow  the effects of qualified  im m unity w ill vary  
as betw een public and private prison operators. T he efficiency argu­
m ents for only extending qualified im m unity to public  guards are thus 
som ew h at indeterm inate.

C onsiderations of com pensation and accountability, however, cut 
again st im m unity for both public and private prisons. On the com pen­
sation side, im m unity presum ably m akes a difference in som e cases, 
and w here it does, it m ay prevent victim s from being com pensated. 
On the accountability  side, im m unity allow s prisons to externalize the

87 Harlow, 457  U .S. a t  8 1 5 - 1 9 .
88 5 2 1  U .S. 39 9 , 4 T2 (1 9 9 7 ).
89 P r iv a te  g u a rd s  m ig h t still h ave  a  good fa ith  defense to a  ? 1983  su it. Id. a t  4 1 3 - 1 4 .
90 In  Correctional Services Corp. v. Malesko, 122 S. C t. 5 1 5 , 5 1 7  (2 0 0 1 ), the C o u rt h e ld  th a t  

p r iv a te  co m p an ies  o p e ra tin g  federa l h a lfw ay  houses, like th e ir p u b lic  co u n te rp a rts , w ere  n o t su b ­
je c t  to c iv il righ ts su its  u n d e r Bivens v. Six Unknown Named Agents o f Federal Bureau of Nar­
cotics, 403  U.S .  3 8 8 , 395-97 ( 1 9 7 1 ), though  the o ffend ing  officials co u ld  p e r s o n a l ly  be su e d  u n ­
d e r  Bivens, w h ich  a llow s a w a rd s  of m oneta ry  dam ages a g a in s t fe d e ra l agen ts fo r a  v io la tio n  o f 
fed e ra l c o n s titu tio n a l rig h ts . Malesko 122 S, C t. a t  5 1 7 . Malesko h e ld  p riv a te  o p e ra to rs  to  th e  
s a m e  s t a n d a r d  as pub lic  agencies.

91 See C la y t o n  P. G i l le t te  & Pau l B. S t e p h a n ,  R i c h a r d s o n  v. M c K n i g h t  and the  Scope of Im­
munity After Privatization, 8 SUP. CT. ECON". REV. 1 0 3 , 1 2 3 - 2 4  (2 0 0 0 ).

92 See id. a t  1 2 6 , D iffe ren t p risons m ay  re a c t to liab ility  in  d if fe re n t w ays; one m ighc im ag ine  
re a c tio n s  th a t  e ith e r  in c rease  o r decrease costs. F o r in s tan ce , a  p r iso n  m a y  save m oney  b y  in ­
s tru c tin g  g u a rd s  to  d isc ip line  inm ates  less. O r a  p rison  m a y  sp en d  m o re  m oney  i f  g uards , w ho  
w o u ld  r a th e r  avo id  litiga tion  even  if they  a re  fu lly  indem nified , a lw a y s  call for m o re 'b a c k u p  be­
fo re  d isc ip lin in g  an  in m a te , to avo id  the possib ility  o f  a  v io len t co n fro n ta tio n  th a t cou ld  lead  to a  
c iv il rig h ts  su it. B u t  u n d e r com petitive b id d in g  w ith  a  co st-conscious g o v ern m en t, th e  cost- 
c u ttin g  reac tio n s w ill tend  to  w in  ou t over the cost-increasing  reac tio n s . B ecause som e fo rm s of 
tim id ity  d ecrease  costs, w hile  overzealousness p re su m p tiv e ly  in c rea se s  costs, a  liab ility  regim e 
fo s te rs  tim id ity .

93 See id. a t  1 2 5 - 26 .
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cost of constitutional violations onto prisoners —  not a particularly  
w ell-represented segm ent of society.

N or does qualified im m unity seem necessary to reduce the drain on 
the court system. M ost § 1983  prison law suits are considered frivo­
lous, and alm ost all fail before getting to the m erits .94 Q ualified im ­
m unity w ould probably not change inm ates’ filing behavior, and even 
if  it did, it is not clear that this w ould be desirable, because our system  
deliberately tolerates a certain am ount of m eritless litigation to avoid  
m issing the occasional worthwhile claim. A regim e of liability, with  
high procedural hurdles (such as requirements of exhaustion of adm in­
istrative rem edies95) or penalties for frivolous litigation (such as the 
frequent-filer penalties in the Prison Litigation Reform A ct96), m ay  
better serve the goals of com pensation and accountability  for both 
governm ent and private actors.

T hus, given the bifurcated regime established in McKnight, private  
prisons are, if  anything, more accountable for their constitutional v io ­
lations than are public prisons. The presence o f this additional ju d i­
cial check should in turn increase private prison quality.

(c) Other Legal Accountability Mechanisms. —  N o t only m ay pri­
vatization make juries more skeptical of prisons and guards more sus­
ceptible to suit, but it m ay also m ake judges less deferential. Courts 
have traditionally been deferential to the governm ent in prison suits 
because of the com m on judicial unw illingness to second-guess the po­
litical branches.97 Though this unwillingness is understandable, defer­
ence is the enemy of robust accountability. Yet courts have often been 
hostile to private, for-profit delegations; w hile the non delegation doc­
trine is alm ost never applied, judicial hostility m anifests itse lf through  
more vigorous due process scrutiny.98 As adm inistrative pow er m oves  
to private prison corporations, courts m ay abandon their deference to 
prison officials, because conflicts o f interest w ill appear more obvious 
and contractual terms w ill necessarily be incom plete .99

In addition to litigation, governm ent m onitoring adds a further 
layer o f review. W hile public prisons have governm ent m onitors,

94 See generally BUREAU OF JUSTICE STATISTICS, U.S. DEP’T OF JUSTICE,
C h a lle n g in g  th e  C onditions o f  Prisons and  Jails: a  R ep o rt on  S ection  1983 
L itig a tio n  19 tbl.4 (1994).

95 42 U.S.C. § I9 9 7e(a) (1 994  & Supp. II 1996) (prohibiting a prisoner from bringing a section 
19 83  action unless he has exhausted available administrative remedies).

96 28  U.S.C. § 1 9 15(g) (X994 & Supp. II 1996) (prohibiting a prisoner from suing in forma pau­
peris if, on three previous occasions while he was imprisoned, an action of his was dismissed as 
frivolous, malicious, or failing to state a claim, unless he is "under imminent danger of serious 
physical injury’1).

97 See David N. Wecht, Note, Breaking the Code of Deference: Judicial Review of Private 
Prisons, 96  YALEL.J. 8 1 5 , 8 1 9 - 2 0 (1987).

98 See id. at 822- 2 8 .
99 See id. at 829- 3 3 .
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m onitors of private prisons (even if captured to som e degree) are likely  
to be more independent than m onitors o f governm ent-run prisons . 100

2. Private Prisons’ Market Accountability. —  M arket m echanism s, 
such  as governm ents’ ability to rescind or decline to renew private  
firm s’ contracts, and more generally, the potential for bad publicity to 
cause a drop in firm s’ stock prices, further increase private prison 
com panies’ accountability.

(a) Contract Rescission. —  A private prison m ay have its contract 
rescinded. T his possibility-' is not alw ays as easy as it sounds —  the 
private prison industry is a som ewhat concentrated oligopoly, though  
th at may change with increased privatization. B ut as long as more 
than one firm is operating and the governm ent continues to run part of 
the prison system , som eone will be available to take over a dysfunc­
tional prison, m aking the governm ent's threat to rescind a  contract 
som ew hat credible. At any rate, even such im perfect discipline is more 
difficult to impose on public prisons —  the governm ent cannot take 
over its own prison except by firing civil servants, and it cannot have a 
private firm take it over except by opening a new bidding process, 
w hich is more difficult than finding som eone to take over an existing  
contract.

In 1 9 9 5 , for example, an investigative reporter and a surprise in ­
spection revealed appallingly crowded, unsanitary, and abusive condi­
tions at the B ow ie County Correctional Facility, a private "warehouse 
turned prison facility” in Texarkana, Texas, housing 500 inm ates from  
C olorado .101 After a federal law suit and a riot, the state o f  Colorado  
terminated B ow ie C ounty’s contract and relocated its inm ates .102

At the Seal Beach City Jail, operated by the private Correctional 
System s, Inc. since 1 9 9 4 ,103 two private prison guards were indicted in 
A ugust 2001  for allegedly “arranging and concealing an attack on a 
drunken inm ate who w as singing boisterously in .the ja il’s detoxifica­
tion cell.” 104 Within ten w eeks o f the attack, both guards had been 
fired; one guard was charged w ith federal civ il rights violations and 
the other w ith being an accessory after the fact for trying to conceal 
the attack . 103 The first guard was sentenced to over four years in
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100  See C h a rle s  H . Locan, P rivate Prisons: Cons an d  P ros 6s ( 1990).
101 DYER; supra note 4 7 , a t 200- 0 1 ; S teve L ipsher, Colorado Withdraws the Rest of Its Inmates 

from Texas, DENVER POST, Ja n . I, 199 8 , a t  B 3 , available at 199 8  W L  6097832 .
102 DYER, supra no te  4 7 , a t 200- 0 1 ; L ipsher, supra note r o r .  W h en  the p rison  c ro w d in g  crisis 

th a t  p rom p ted  C o lo rado  to send  inm ates to  Texas w as over, C o lo rad o  re tu rn ed  its  in m a tes  to in ­
s ta te  prisons, som e o f w hich w ere p riva te . Id.

103 M onte M o rin  & S tu a r t Pfeifer, 2 Jail Officers Indicted Over Inmates' Fight, L .A . TIMES,
A ug. 30 , 20o r, a t  B 8.
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prison .106 T his incident prom pted the city  to review its contract with  
CSI and to consider other options .107

Sim ilarly, in Santa Fe County, N ew  M exico, CCA brought in pris­
oners convicted o f murder and rape from Oregon to fill its private jail 
cells but reportedly failed to notify the Sh eriff’s D epartm ent that it 
w as housing inm ates who posed a danger to the public. The Oregon 
prisoners were rem oved from the jail only after county officials: threat­
ened to cancel the county’s contract with the company.108

(b) Adverse Stock Price Effects. —  Private corporations are sensi­
tive to drops in their stock prices. Contract rescission, as well as the 
possib ility  of lawsuits with high dam age awards, affects profitability, 
and perceptions of a com pany’s profitability are reflected in the price 
of its stock. Thus, a private corporation is punished financially  for 
bad new s, and possibly for m ism anagem ent that m ay im pose costs in 
the future. For example, the IN S detention center in E lizabeth, N ew  
Jersey, run by Esm or Corrections, erupted in a m assive riot in 1994 
because the com pany had continuously cut corners on food and facility  
upkeep. E sm or’s stock price dropped from $20 a share to $7 after 
news o f the riot became know n . 109

W hile fear o f  stock price drops m ay m ake private prisons conceal 
their problem s110 —  CCA has been accused of covering up escapes 
from the Youngstown prison described above —  such secrecy has its 
lim its, because escapes, riots, and prisoner litigation are hard to cover 
up. Follow ing disclosure of the problem s at the Youngstown prison, 
CCA's stock hit a one-year low . 111 A more plausible story is th at pri­
vate com panies are more concerned w ith keeping their stock prices 
high over the long term by insisting on sound m anagem ent and that 
guards and wardens can be encouraged to act responsibly through 
stock ow nership in the com pany .112

(c) Greater Market Flexibility. —  N o t only are private prisons un­
der greater m arket pressure to keep conditions from getting out of 
hand, they are also more able to change because they are free from 
som e o f the constraints of governm ent m anagem ent. In July 2 0 0 1 , for
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106 L isa  O 'N e ill, Riverside Man Receives Prison in Civil Rights Case, PRESS-ENTERPRISE 
(R iverside , Cal.), M ar. 1 2, 2002, a t  B 2.

107 M o rin  & Pfeifer, supra note 10 3 .
108 DYER, supra note 4 7 , at 206 .
109 Id. a t 203- 0 4 ; see also id. a t  i n  (con trac t resc inded  a fter a  p riv a te  prison r io t in  T exar­

k ana).
110  Id. a t  204; see also id. a t  2 1 1 (d u b b in g  the ten d en c y  to cover up  b ad  new s the ‘‘E sm or ef­

fect"); id. a t  221 (calling  honest disclosure "financia l su ic ide" for a  p riv a te  p rison  firm  an d  in te r­
p re tin g  p riv a te  f irm s ' fiduciary  d u ty  to th e ir shareho lders  as ‘‘an ob liga tion  to p rev en t b a d  press").

111 Id. a t  2 x1 .
112  See id. a t 2 1 4  (no ting  th a t som e p riv a te  firm s o ffe r gu a rd s an d  w ard en s "stock in  the prison 

c o m p an y  in an  e ffo rt to reduce tu rn o v er,” b u t argu ing  th a t  such stock  ow nersh ip  exacerbates the 
E sm o r effect described  above, supra no te  n o ) .
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instance, four hundred prisoners ill a CCA prison in K entucky started  
a riot in w hich “inm ates set[] m attresses on fire and toss[ed] T V s and  
toilets through the w indow s. Two w eeks later, CCA Fired the warden  
and his top assistant, citing ‘policy vio lations . ’ ” 113 G overnm ent em ­
ploym ent protection, in this case, w ould have been an obstacle to dis­
ciplining the offending prison officials . 114

j .  A re P ublic  P risons A n y  M ore  A ccountable  T h a n  P riva te  P ris ­
ons?  —  (a) The D yn a m ics  o f  O rganiza tiona l S tasis. —  Susan Sturm  
describes the “dynam ics o f organizational stasis," w hich “lock in the 
current conditions in prisons” (both public and private) and “disable  
regular prison participants from achieving institutional self­
correction” : 113

E v e n  i n  t h e  f a c e  o f  r i o t s ,  v i o l e n c e ,  o r  p u b l i c  e x p o s u r e  o f  b r u t a l  c o n d i t i o n s ,  

l e g i s l a t u r e s  f r e q u e n t l y  p r o v i d e  m i n i m a l  s u p p o r t  f o r  c h a n g e .  T h e  f a m i l i a r  

s t u d y  c o m m i s s i o n  o r  t a s k  f o r c e  c o n d u c t s  a  p u b l i c  h e a r i n g  o r  i n v e s t i g a t i o n ,  

c u l m i n a t i n g  i n  a  r e p o r t  w i t h  r e c o m m e n d a t i o n s  t h a t  a r e  i n f r e q u e n t l y  e n ­

a c t e d  i n t o  l a w .  E v e n  w h e n  t h e  l e g i s l a t u r e  d o e s  r e s p o n d  t o  a b u s e  w i t h  l e g ­

i s l a t i o n ,  t h e r e  i s  l i t t l e  a c c o u n t a b i l i t y  f o r  i t s  e n f o r c e m e n t  a n d  t h e  a d m i n i ­

s t r a t i o n  m a y  c o m f o r t a b l y  i g n o r e  i t  w i t h o u t  l e g i s l a t i v e  s a n c t i o n . 116

M uch of Sturm ’s description o f prisons applies equally to public and  
private prisons —  inm ates are generally powerless to change prison  
conditions , 117 and both guards and adm inistrators often resist re­
form . 118 Other elem ents, however, apply primarily to public prisons: 
unions concentrate on preserving their m em bers’ pay, benefits, and  
seniority , 119 and the budgetary process, in which this year’s allocation  
is presum ed to be the baseline for next year’s, supports the status 
quo .120 I t is w ell know n that public bureaucracies have different in­
centives and attitudes tow ard change than do private com panies .121 
Com panies concerned about w inning a bid, retaining their contracts, 
m aintaining their stock price, or ju st being m arginally more protected  
against prisoner law suits seem  more likely to overcom e their institu ­
tional stasis.

(b ) Corcoran S ta te  P rison . —  Contrast the above factors, w hich  
promote accountability in private prisons, with the sad tale of Cor­
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113 Greene, supra note 5 , at 23- 24.
114 See supra p. 1 8 7 9 .
113 S u s a n  S t u r m ,  Resolving the R em edia l D ilem m a; Strategies o f Jud icia l hderven lio n  in P ris­

ons, 138  U . P a . L. R e v . 80 5 , 8 1 0 - 1 1  (199 0 ).
116 Id . at 840 (footnote omitted).
117 Id . at 8 2 4 - 2 6 .
118 Id . a t 8 1 6 , 820- 2 1 .
119 Id. at 836.
120 Id. at 8 3 2 .
121 See, e.g., JAMES Q. WILSON, BUREAUCRACY: WHAT GOVERNMENT AGENCIES DO 

and WHY THEY DO I t  7 2 - 8 9  (1 9 8 9 ) (describing the nonmarket incentives that operate in agen­
cies).
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coran State Prison, a California public prison, in w hich guards killed  
seven inm ates and w ounded forty-three others between 1989  and 
1 9 9 5 . 122 R ival gang mem bers fought in hum an cockfights overseen by 
prison guards; officers abused and beat inm ates; problem  inm ates were 
disciplined by being locked in a cell and then beaten or raped by an 
inm ate enforcer dubbed the “Booty B an d it .” 123

Conditions at Corcoran are not typical of public prisons. W hat is 
striking about Corcoran, however, is how  little w as done to alter these 
conditions even once they were discovered. T he Corcoran episode 
serves as a reminder of the weakness o f public prison s’ accountability. 
W hen replacing one’s service provider is difficult —  and especially  
w hen the provider is identified with the purchaser, capturing the pol­
icy  advice process —  moral outrage at abuses can on ly  get one so far.

In 1 9 9 4 , the FB I began its probe of Corcoran, and in 1 9 9 6 , 
prom pted by m edia attention, the state launched a pair of investiga­
tions, one by the Departm ent of Corrections and another by the Attor­
ney G eneral’s office .124 These investigations were stym ied by political 
pressure from the governor’s office and the prison guard union, and 
the state probes yielded not a single criminal charge .125 Instead, state 
investigators “spent considerable m anpower trying to dig up dirt” on 
the w histleblow  -rs w ho had reported these abuses to the F B I .126 One 
whistleblower, Richard Caruso, was the only officer disciplined as a 
result of the state investigations (though he sued and received a large 
settlem ent from the state, the largest am ount ever given to a w histle­
b low in g officer in California) .127 Another w histleblow er changed jobs 
w ith in  the prison system because of alleged retaliation by prison offi­
cials (and recovered nothing).128 The F B I inquiry ultim ately resulted  
in  charges against eight officers, but all were acquitted in June 2000.129

D. The N ew  F rontier: In form ation , C ontracts, M o n ito rin g

W hile private prisons today provide acceptable quality at a lower 
cost than do public prisons, they will only continue to do so as long as
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122 ATax & Gladstone, supra note 3 3 .
123  Id,; sec also M a r k  Arax ,  Ex-Guard Tells of Brutality, Code of Silence at Corcoran, L .A .  

T IM E S ,  J u l y  6, i g g 8 ,  a t  A i ,
12 4  A rax & G ladstone , supra n o te  3 2 .
125 Id. (describing also how  u n ion  officials told gu a rd s no t to  co o p era te  w ith  the earlie r co u n ty  

p ro secu tio n  o f  tw o lieu tenan ts w ho  “delivered  a  T aser jo lt to an  in m a te 's  testicles in xgSg and  en ­
gaged  in  a  cover-up1').

126  Id.
127  Id.; M ark  A rax, Defense Landed All the Punches in Corcoran Case, L.A. TIM ES, June  ix ,  

2ooo, a t  A i.
128  M ark  A rax, Judge Dismisses Lawsuit by Prison Whistle-Blower, L .A . TIM ES, O ct. 4 , 2000, 

a t  Axg.
129  A rax  & G ladstone, supra n o te  3 2 ; A rax, supra no te  1 2 7 ,
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their buyers —  federal and state governm ents —  care. Bad things still 
happen at private prisons. Private prison com panies have not alw ays 
been forthcom ing with inform ation about the types o f inmates they are 
hold ing , 130 and reports o f m axim um -security prisoners being housed in 
portions of private prisons designed for the general population are not 
u n com m on .131 E ffective judicial, legislative, and adm inistrative over­
sigh t continues to be necessary. Perhaps the scope of prison litigation  
should be expanded to keep both public and private prisons honest, 
b u t there is no substitute for perform ance contracts that encourage 
quality im provem ents, effective m onitoring, and inform ation gathering 
and disclosure.

1. Performance Measures. —  Susan Sturm notes that prison offi­
cials often know little about their ow n operations. 132 Prison adm inis­
trators gather some inform ation to prove the prison’s com pliance w ith  
court orders ,133 but it w ould  be preferable for them  to do so w ithout 
being forced. One w ay to increase private prisons’ disclosure, at least 
in the case of federal institutions, is by subjecting them to the same 
Freedom  of Information Act disclosure requirements as public pris­
o n s 134 —  though this, too, is a piecem eal solution.

Perhaps the environm ental inform ation regim e can provide a 
m odel for the disclosure of prison inform ation. T h e Toxics Release In­
ventory (TR I),13S which requires that industrial facilities report the re­
lease and transfer of specific chem icals, has been credited with dra­
m atic reductions in pollution . 136 In part because of the existence of 
these reporting requirements, much formerly fragm ented and incom ­
parable data has become standardized and can be aggregated to allow
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130 j q y e r ,  supra note 4 7 , a t  206 (describ ing a  case in w hich T exas au tho rities learned  th a t  a 
C CA  fac ility  w as housing sex offenders from  ou t o f s ta te  only  w hen  a  few of them  escaped); id. a t 
207 (describ ing  a  case in  w hich, w ith o u t the know ledge o f local au th o ritie s , a  p riv a te ly  ru n  D en­
ver d ru g  reh ab ilita tio n  p rogram  accepted  felons from  ou t o f s ta te , one o f w hom , a f te r  b e in g  ex­
pelled  from  the p rogram , allegedly  rap ed  an d  m u rd e red  a  local residen t); see also G erh a rd ste in , 
supra n o te  83 , a t  18 4-8 5  (repo rting  th a t th e  p r iv a te  prison  in  Y oungstow n d id  no t in fo rm  local 
a u th o ritie s  o f the tran sfe r of m ax im um -security  in m a te s  to a m ed iu m -secu rity  prison).

1 3 1  See DYER, supra Dote 4 7 , a t  206 (noting th a t  th e  CCA H o u sto n  facility  w as no t designed  for 
in m ates w ith  a  'V io len t crim inal h is to ry ”); id. a t  207 (reporting  th a t a t  a  T exarkana  p riv a te  prison, 
“m u rd e re rs  an d  o ther v io len t offenders from  C o lo rad o  w ere . . .  h o u sed  in the general p o pu la tion , 
desp ite  th e  facility  n o t be ing  ra ted  fo r m ax im um -secu rity  in m ates”); G erhardste in , supra note 83, 
a t  18 4 -8 5  (no ting  th a t a t  Y oungstow n, a m edium  security  p rison  in O hio, hund reds o f inm ates 
"w ere  tran sfe rred  d irectly  , . ,  from  the M ax im um  S ecu rity  F acility  a t  L o rto n ”).

132  S tu rm , supra note 1 1 5 , a t  898 ,
133  See id.
134  See DYER, supra note 4 7 , a t  2 1 6 ; N icole B . C asarez , Furthering the Accountability Princi­

ple in Privatized Federal Corrections: The Need fo r  Access to Private Prison Records, 28 U, 
M i c h .  J .L . R e f o r m  249 , 2 9 6 -9 9  ( 19 9 5 ).

135  42 U .S .C . § 11023  (1994).
136  B ra d le y  C. K arkka inen , Information as Environmental Regulation: TRI and Performance 

Benchmarking, Precursor to a New Paradigm?, 89 G EO . L .J. 2 5 7 , 2 8 7 -8 8  (20 0 1).
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com parisons of different firms or states, or to track perform ance over 
tim e .137

O f course, T R I m andates only that inform ation be gathered and  
m ade public, not that anything be done with that inform ation. B u t  
the mere availability o f inform ation, whether environm ental inform a­
tion about industrial facilities or correctional inform ation about pris­
ons (floor space, num ber of v iolent incidents, recidivism ), has real ef­
fects . 138 First, “y ° u m anage w hat you m easure” —  adm inistrators 
have a natural desire to im prove w hat they have data about .139 Sec­
ond, inform ation gathering encourages peer m onitoring w ith in  an in­
dustry, and industry self-reguladon can be a valuable supp lem ent to 
other forms of m onitoring or control.140 Third, inform ation is valuable  
to regulators, w ould-be regulators, industry actors seeking to stave off 
regulation, com m unity monitors and “inform al regulators,” capital 
m arkets, labor m arkets, and customers (in the prison case, state and  
federal governm ent entities).141

Inform ation as regulation has its-critics. Regulation proponents 
charge that inform ation does not guarantee any action or results and  
that it is m ost useful in combination with other regulation . 142 From  
the other side, critics charge that because inform ation is highly contex­
tual, any m andated inform ation w ill be too sim plistic and perhaps m is­
leading, especially w hen presented at a high level o f aggregation . 143 
B u t while particular inform ation initiatives m a y  be flaw ed, and w hile  
mere disclosure m ay not be sufficient, collecting and publicizing a rich 
(and m eaningful) set o f performance indicators w ill increase the in cen ­
tives for im provem ent that are already inherent in the com petitive  
contracting process.

2. Improving Performance Through Contract. —  At best, contracts 
“represent potentially useful accountability instrum ents [and] vehicles  
for achieving public law  values, such as fairness, openness, and ac­
countability .” 144 Private prison contracts should have specific terms, 
graduated penalties, and strong oversight by a “contract manager" 
w orking for the public agency; they should require private prisons to 
“observe m inim al adm inistrative procedures such as notice and hear­
ing  requirem ents,” and perhaps explicitly g ive inm ates or surrounding  
com m unities third-party beneficiary rights, w hich  w ould allow  over-

137  Id. a t  260- 6 1 .
138  Id. a t  2 9 5 .
139  Id. a t  295 - 30 5 .
140  See id. a t  3 0 9 .
141  See id. a t  30 9 -3  r.
142  See id. a t  3 3 8 - 4 5  (no ting  th a t  in d u s try  laggards m ay  be u n co n ce rn ed  w ith  im p ro v in g  th e ir 

rep o rted  in fo rm ation).
143  See id. a t  3 3 1 - 3 8  (also ra is in g  d a ta  q u a lity  and  tim eliness issues).
144  F reem an , supra n o te  24 , a t  20 1- 0 2 .
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sigh t through contract litigation w hen  governm ent oversight fails . 145 
States could also require, as contractual terms, com pliance w ith  
Am erican Correctional Association and N ational Com m ission of Cor­
rectional H ealth  Care standards . 146

Moreover, states could m andate that private prisons provide the 
sam e training that is required of public prison guards ,147 though re­
quiring certain inputs is presum ptively less effective than looking to 
outcom es where these are m easurable. Contracts could require that 
private firms carry civil rights liability  and other insurance; that they  
disclose conflicts of interest; that they allow access to records and entry  
to the facility by inspectors; or that they be independently monitored  
or audited by certified professionals . 148 Finally, contracts could tailor 
term ination rights and provide for easy am endm ent of contractual 
terms. In short, contract designers can be highly creative —  and thor­
ough —  in writing accountability into contractual terms.

M ost basically, corrections departm ents should m ove toward per­
form ance-based contracts. Ideally, perform ance-based contracts 
should “clearly spell out the desired end result” but leave the choice o f  
m ethod to the contractor, who should have “as m uch freedom as possi­
ble in figuring out how  to best m eet governm ent’s performance objec­
tive .” 149 These contracts also structure contractor paym ents to en ­
courage the desired results, rewarding the contractor for im provem ents 
and penalizing it for poor performance or rising costs .150

This approach seem s feasible for corrections. The American Cor­
rectional Association is revising its accreditation standards to include 
perform ance measures, and the O ffice of Juvenile Justice and D elin ­
quency Prevention is developing perform ance-based standards for ju ­
venile correctional facilities . 151 Performance m easures for prisons 
could include process measures such as the num ber of educational or 
vocational programs, or outcom e measures such as the Logan quality

2002] DEVELOPM ENTS —  TH E  LAV/ OF PRISO NS  1 8 8 9

145 C f id. at 202 (making this argument in the context of private nursing homes); see also 
Gerhardstein, supra note 8 3 , at 1 9 7 .

146 Freeman, supra note 2 4 , at 2 0 4 -0 5 .
147 Id. at 2 0 5 .
148 Id. at 2 0 6 .
149 William D. Eggers, Performance-Based Contracting: Designing State- 

of-the-Art Contract Administration and Monitoring Systems 2 (R easo n  P u b l i c  
Po l icy  In s t . ,  H o w - T o  G u id e  N o .  17, 1997).

150 Id. at 10- 14 .
151 See Performance Standards Home: Perform ance-Bastd S tandards fo r  Juvenile Correction 

and D etention  Facilities, at http://www.performance-standards.org (last visited Mar. 18, 2 0 0 2 ); 
see also I GEOFFREY F. SEGAL & ADRIAN T. MOORE, WEIGHING THE WATCHMEN:
E valuating the Costs and Benefits of Outsourcing Correctional Services
1 5 -1 6  (Reason Public Policy Inst., Policy Study No. 2 8 9 , 2 0 0 2 ).

http://www.performance-standards.org
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o f  confinem ent index , 132 the num ber o f assaults, or the recidivism  rate. 
G overnm ents could even require th at contractors pay for elem ents that 
are often externalized, such  as the cost of escapes .153 B ecause no single  
statistic adequately captures “quality,” and because focusing on any  
single m easure could have perverse effects, 154 perforinance-based con­
tracts should tie com pensation to a large and rich set of variables.

3. Awarding and Monitoring Contracts To Maximize the Gains 
from Privatization and Minimize Capiure. —  A ccountability can also  
be im proved by redesigning correctional agencies. U nder the basic  
m odel o f accountability, the public correctional agency sets contract 
terms, awards contracts, and m onitors com pliance. Capture is fre­
quent, cross-fertilization rare.155

But there are other m odels of accountability. In the U nited  K in g­
dom , “the role o f the ch ief inspector of prisons brings som e external 
scrutiny to the prison system  generally, including the. private sector 
. . . .  T his aspect o f the accountability system is vigorously independ­
ent, with no danger o f capture to date .” 1S6 However, the chief in sp ec­
tor’s reports are not binding, and the governm ent ha.s resisted attem pts 
to give the office m ore teeth .157 In Florida, private prisons have their 
own regulatory authority that operates independently o f that o f public  
prisons; the private prison monitor is in turn independent of the. pri­
vate prison authority . 158 This system  m inim izes capture, but it  also  
m inim izes cross-fertilization .159 Moreover, “ftjhere is also a danger  
that the monitors m ay develop a loyalty to the Privatization C om m is­
sion w hich  in turn m ight inhibit their w illingness to m ake public criti­
cism s —  a variant o f the capture principle'.” 160

Perhaps the m ost prom ising m odel is one suggested by British pe­
nologist Richard H arding, in w hich both public and private prisons 
are subject to, and m onitored by, an independent body that takes over 
new  prison projects from  the outset and allows both public and private  
system s to bid on th em .161 After the contract term expires, both public  
and private system s m ay bid on the prison again, so that facilities can

1SZ S e t  HARDING, supra note 2 8 , at 113—15 (describing Charles Logan's, index of prison qual­
ity, which includes measures of “security, safety, order, care, activity, justice, conditions and man­
agement").

153 Cf. OHIO Rev. c o d e  A n n . § g.o7(D)(i6)(b) (imposing reimbursement requirements for cer­
tain externalized costs).
154  Tying compensation to safety alone could encourage abuse; tying it to the number of civil 

rights complaints could harm safety.
155 S e t HARDING, supra note 2 8 , at 159 .
156  Id. at 159- 6 0 .
157 Id. at 1 6 0 .
158  Id. at 1 6 1 .
159  Id.
160  Id.
161 Id. at 1 6 1 -6 2 .
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m ove am ong private firms and between the private and public sectors, 
prom oting both accountability and cross-fertilization .162 T h is m odel 
separates the roles of governm ent as purchaser and provider, m aking it 
m ore d ifficult for service departments to capture the policy  advice  
process and use their power to recommend them selves as service pro­
viders . 163

E. Conclusion
T his Part has not engaged- the “softer” argum ents about privatiza­

tion, but has rather taken correctional policy as given and prison pri­
vatization  as ethically neutral in itself. D oes political influence ped­
dling w eaken or strengthen the case for privatization? It depends 
w hether corruption by corporations is worse than patronage of public 
prison guard unions —  a question that calls for further research.

Turning to the cost and quality com parisons, w h at im perfect em ­
pirical evidence there is suggests that private prisons cost less than 
public prisons and that their- quality is no worse; it  is perhaps unsur­
prising that prison privatization behaves in this respect much like pri­
vatization  of other state and local services .164 M oreover, there are 
m any reasons to believe that private prisons are more accountable 
than public prisons —  both because o f heightened legal and m arket 
accountability  for private forms and because, accountability in the pub­
lic sector is so lim ited. There are also numerous untapped opportuni­
ties for im proving private prisons even further w ith  richer inform ation  
gathering and dissem ination, performance contracts, and better m oni­
toring. In short, despite all of their possible faults, private prisons are 
a prom ising avenue for the future developm ent of the prison system .

IV. In  t h e  B e l l y  o f  t h e  W h a l e .:
R e l ig i o u s  Pr a c t ic e  i n  P r i s o n

Prisons are closely regulated environm ents in which uniform ity o f  
schedule, appearance, and diet are, for reasons o f security and econ­
omy, high priorities. Yet the First Am endm ent guarantees —  even to

2002] DEVELO PM ENTS  —  THE L A W  OF P R ISO N S  1 8 9 1

162 Id. at 162 .
163 W illiam  D. E gcers, Com petitive N e u tra l i ty :  E n su rin g  a L ev e l P laying 

F ie ld  IN M anaged C om petitions z8 (Reason Public Policy Inst, How-To Guide No. r8 , 
1 9 98).
164 See, e.g., ADRIAN T. MOORE, GEOFFREY F. SEGAL & JOHN McCOAMALLY, INFRA­

STRUCTURE O utsou rc ing : Leveraging C o n cre te , S te e l,  and A sphalt w ith  
P ub lic-P rivate  P a rtn e rsh ip s  (Reason Public Policy Inst., Policy Study No. 3 7 2 , 2 0 0 0 ) (dis­
cussing water and wastewater, solid waste, and highway and street maintenance, in addition to 
jails and prisons). For a wider-ranging argument in favor of privatizing more of the criminal jus­
tice system, see BRUCE L. BENSON, To SERVE AND PROTECT. PRIVATIZATION AND
Com m unity in  C rim inal Ju stice  (1998).
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Despite these criticisms, privatization still provides a vital function w ithin 
the correctional system. A lthough the private sector has been unable to 
keep its promise of greatly im proving prison operations, its mere presence 
has had a significant im pact on traditional prison operations. Gaes and col­
leagues (1998) acknowledge that privatization has forced the public sectoi 
to reexamine how  it conducts business. Certainly in those markets w here 
correctional officer salaries and  fringe benefits have been excessive, 
privatization has fostered a reexamination of those costs, which has led to 
cost savings. In this sense, privatization has served as a catalyst for change 
bv demonstratinglother m eans for doing the business of corrections. As 
limited as they are, how ever, these cost-saving innovations should no t be 
the only items on the privatization agenda.

It would be extremely interesting and productive for the private sector, in 
partnership w ith the public sector, to become the vehicle for testing far 
more substantive changes in correctional policy in a num ber of areas-—not 
just prisons and jails. For example, an extremely promising strategy w ould  
be for the private sector to test the long-term effects of state-of-the-art cor­
rectional program m ing in reducing recidivism in the areas of education, 
vocational training, and  various forms of counseling, both in prison and 
after release. One could also test the effects of reducing prison term s and 
other correctional policies using the flexibility of the private sector. Finally, 
new m anagement techniques, staff training, and facility designs could be 
tested by the p rivate sector under controlled conditions. All such innova­
tions should be directed at reducing the current ineffective correctional 
practices rather than producing a system that is less expensive bu t as inef­
fective as the public-sector system.
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©
The Office of the Auditor General has conducted a performance 

^  audit of the Private Prisons subprogram  at the Arizona Depart-
®  m ent of Corrections (Department) in  response to a June 16,1999,
0  resolution of the Joint Legislative A udit C om m ittee. This per-
0  formance audit was conducted under the authority vested in the
,1 Auditor General by A.R.S. §41-1279 and as part of the Sunset

review  set forth in A.R.S. §41-2951 et seq. This audit is the fourth 
w  in a series of six audits of the Departm ent of Corrections. Previ-
®  ous audits focused on Security Operations, H um an Resources
0  Management, and Support Services-T hejem aining audits w ill
a* focus on Agency I- '  ^  ^  lorrectional Indus-

tries.
©

©  Arizona statutes a  p .  ̂ 'Q' P f  , tract for prisons if
^  doing so offers a co ^ ^ j 0 "rile still providing
^  comparable levels c ‘ 1 e Department has
_  contracts for three: _ ..private prison facili-

ties, w ith a total capacity of 1,450 inmates. These facilities, located 
®  in Florence, Marana, and Phoenix, primarily house inmates w ho
0  have com m itted Driving Under the Influence (DU1) or drug-
^  related offenses. In addition to a Department administrator w h o

is responsible for all privatization projects, 15 Departm entem - 
ployees adm inister the subprogram. These em ployees m onitor  
contract compliance and carry out functions such as classification 

0  and discipline of inmates housed in the private prisons. M ost of
^  these em ployees w ork on-site at the private prisons.

0

®  The Department Exercises
©  Strong Oversight o f
•  Prison Contractors
$  (See pages 9 through 12)
@  /
^  /  Through strong contract requirements and extensive oversight
^  /  activities, the Department has ensured that contracted facilities
©  /  operate alm ost exactly like state-operated facilities, and at a
©  \  lower cost. The Department requires its contractors to follow  the

©  \
0  -----------------------------------------------------------------------------------------------------------------------------------
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sam e policies and procedures as its state-operated prisons, ex­
tending to specific details such as follow ing the sam e daily  
m enus as state-operated facilities. Full-time contract monitors at 
each private prison assess com pliance w ith  Department re­
quirements, and additional on-site Department staff perform  
inmate classification and handle inm ate grievances and d isci­
pline. Department review s sh ow  that its contractors m et or ex ­
ceeded Department operational standards at a cost averaging  
about 12 percent less than state-operated beds for similar in- 
mates. This difference resulted in a savings of $5.5 m illion in  
fiscal years 1998 and 1999, including the costs o f program a d ­
ministration and contract monitoring. These savings are derived  
mainly from providing lower salaries and benefits compared to  
those o f state em ployees.

The Department's review  and oversight activities are m ore ex ­
tensive than those in m ost other states. H ow ever, the approach 
appears to be effective, based on  the private prisons' compliance 
with Department standards and the lower cost o f housing in­
mates in private prisons com pared to the cost of state-operated 
facilities.

The Department Should Begin 
Gathering Information To Make 
Future Privatization Decisions 
(See pages 13 through 17)

/  The Department should plan ahead so  it can use private prisons 
/  m ost effectively w h en  it needs m ore beds to accom m odate in- 

mate population grow th or replace unsatisfactory facilities. In 
\  addition to the substance abuse and DUI inmates already sent to 

private prisons, the Department m ay wish to consider privatiz­
ing incarceration of other inmate groups, such as wom en, geriat­
ric inm ates, sex offenders, or m entally ill inm ates. Other states 
have privatized or are considering privatizing som e of these  
populations. However, in order to compare the costs of incarcer­
ating in state-operated versus private facilities for such inmates, 
the Department needs to begin tracking such costs as healthcare,

ii
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special program s, or facility m odifications required for these  
inm ate groups. Because the Department has m oved  m any of 
these types of inm ates into separate units w ith in  Departm ent- 
operated com plexes, it m ay be easier to track these costs.

Other Pertinent Information 
(See pages 19 through 23)

<
The prisons that have contracts w ith the Departm ent are not the 
only private prisons operating in Arizona. Three additional pris­
ons operate in Arizona and house inm ates from other jurisdic­
tions, such as three federal agencies, tw o other states and the 
District of Colum bia, and a tribal governm ent. M ore such pris­
ons m ay open in the near future. Currently, state regulation of 
prisons w ithout Department contracts is minimal. H owever, the 
Departm ent w ou ld  like the State to have m ore stringent regula­
tion of these prisons.
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CONTRACTS WITH PRIVATELY OPERATED PRISONS ON JANUARY 1, 2001
Agency j Private Facility's Name Security Rated 1/l/01lnmate
_____ I Level Capacity 1/1AI1 Population
Alaska
Arizona'

Arkansas

California

Colorado’

Disl. of Col.

Florida

Conlral Arizona Dalenllon Cenler 
Phoonlx Was!
Flotonco West
Marana Communlly Correctional Trealmonl Facility
Ronald McPhorson Correctional Facility
Scoll Grimes Correcllonal Facility
Bakor Communlly Correcllonal Facility
Leo Chesney Communlly Correctional Facility
Victor Valley Community Correctional Facility
Central Valley Communlly Correctional Facility
Dosort View Community Correctional Facility
Eagle Mountain Community Correctional Facility
McFarland Community Correctional Facility
Golden Slale Communlly Correctional Facility
Mesa Verde Communlly Correcllonal Facility
Bent County Correctional Fadllly
Huerfano County Correcllonal Facility
Crowley County Correctional Facility
Kit Carson Correcllonal Fadllly
Correcllonal Treolment Fadllly
Northeast Ghlo Correctional Center
Central Arizona Ootontlon Center
Torrance Counly Detention Facility
Gadsen Correctional Facility
South Boy Correctional Fadllly
Mooro Haven Correctional Fndllly
Bay Correctional Facility

Medium
Minimum
Minimum
Minimum
Medium/Maximum
Medium/Maximum
MlnlmumfMedlum
Mtnlmum/Medlum
Minimum/Medium
Minimum/Medium
MmlmunVMedlum
Minimum/Medium
Minimum/Medium
Minimum/Medium
Mlnlmum/Modlum
Medium

Medium

Medium
Medium
Medium

Medium
High

High

Medium
Close
Medium
Medium

1,000
■too
600
450
600
600
262
105
500
525
550
423
215
525
340
700
752
500
500
800
1,700

696
1,204
750
750

793
397
591
442
677
560
263
193
496
497 
545 
428 
211 
517 
340 
623 
644 
464 
36a 
771 
974 
140 
179 
662
1,104
685
697

Lako City Correcllonal Facility Medium 350 345
Goorgle D. Roy James Medium 1,550 1,550

Cotleo Corredlonal Facility Medium 1,500 1,022
Wheeler Correcllonal Fadllly Medium 1,500 1.247

Hawaii3 Olemandback Correctional Fadllly Medium/Minimum 2,160 295
Conlral Oklahoma Correctional Facility ModlumTMInlmum 666 79
Prairie Correcllonal Fadllly Modlum/Mlnlmum 1,365 555
Florenco Correctional Fadllly Medium/Close 256

Idaho Idaho Correctional Canter Mulll 1,272 1,163
Indiana Marion County Jail Medium 399

Otter Creek Correctional Comer Medium 592
Kensas4 Labollo Woman's Correcllonal Camp Minimum 32 29
Ksntucky Marlon Adjustment Center Minimum 700 661

Lee Ad|ustment Center Mulll 600 566
Louisiana3 Winnliold Correcllonal Center Mulli 1,536 1.535

Allen Correctional Center Multi 1,538 1,531
Michigan Michigan Youth Correctional Facility Maximum 480 449
Mississippi Delia Correctional Facility Medium 1,000 754

East Mississippi Corredlonal Facility Medium 1,000 494
Marshall Counly Correctional Fncllity Modium t.ooo 736
Wnlnul Qrovo Correctional Facility M odium 976 0
Wilkinson Counly Correctional Facility Modium 1,000 660

Monlana Crossroads Mulll 512 455
Nevada Southern Nevada Women's Correcllonal Cenler Mulli 500 500
New Mexico Lea County Correcllonal Facility Medium 1,200 1.200

Guadalupe County Correctional Facility Modium 000 600
Torrance County Detention Facility Modium 156 156
New Mexico Women's Correctional Facility Mulli 313 300

C o iilr . ic is  w i l l }  P riva te ly  O pe ra te d  Prisons u n jo in  w ry  1, 21101, co n tin u e d

Agency Private Facility's Nam: Security ! Rated 1/1/01 Inmale
I 1 Level i Capacity 1/1/01 Population

North Dakota Prairie Correcllonal Facility Medium 1,365 96
. Ohio* North Coast Correcllonal Treatment Facility Minimum 552 544I Loke Erie Correcllonal Institution Medium 1,380 1,366

Oklahoma Conlral Oklahoma Correctional Facility Medium 872 570
Cimarron Correcllonal Fadllly Medium 960 899
Davis Correcllonal Fadllly Medium 970 946
Dlnmondback Correcllonal Facility Mulli 1,920 941
Greal Plains Correclional Facilily Medium 812 810
Lawton Correcllonal Facilily Medium 1,892 1,857

Tennessee South Central Correction Cenlor Medium 1,506 1.504
Hardeman County Correcllonal Center Medium 2,016 2,006

Texas7 Bartlett Slale Jail Minimum 1,001 957
Gregg Counly Detention Center Minimum 463 376
T. Don Hullo Correcllonol Cenler Minimum 330 316
Jelloraon Counly Correcllonal Center Minimum 500 484
Karnes County Correctional Cenler Minimum 200 193
Kyle Correcllonal Center Medium 520 517
Limestone Counly Dulonllon Center Minimum 666 827
John R. Lindsey Stale Jail Minimum 1,031 989
Lockhart Work Program Medium 500 490

t Newton Counly Correcllonal Center Minimum 860 765
Tllus Counly Minimum 100 99
Willacy Counly State Jail Minimum 1,069 987
Bowie Counly Minimum 240 233
Cleveland Correctional Cenler Modium 520 520
Dlboll Correcllonal Conlor Minimum 518 518
James Bradshaw Slale Jail Minimum 1,980 1,957
Comanche Counly Minimum 100 79
Dickons Counly Dolontlon Center Minimum 490 445
Bridgeport Correcllonol Center Medium 520 519
Jesse R. Dawson Slale Jail Minimum 2,218 2,168
Sanders Eslos Unll Medium 1,000 1,000
BM Moore Correctional Cenler Minimum 500 497

Utah Promontory Correcllonal Facilily Minimum 400 280
Virginia Lawrencevilla Correclional Facility 1,578 1,569
Wisconsin Whilavllle Correcllonal Facility Medium 1,500 1,500

Northtork Correctional Facility Modium 1,440 1,440
Prairie Correclional Facility Medium 1,365 700
Wesl Tennessee Correcllonal Fadlily Medium 450 371

Wyoming Crowley Counly Correctionol Facilily Medium 1,200 205
McLoud Corfocllonal Fnclllly Modium 1,200 70

Federal Tall Correcllonal Fadllly Low 1,766 1,831
Cibola CO Correctional Center Low 1,164 335
California Cily Correclional Cenler Low 2,650 775
Eloy Detention Cenler Low 1,500 1,440
Tall Camp Minimum 589 517
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R u n z h e i m e r  I n t e r n a t i o n a l  L i v i n g  C o s t  S t a n d a r d s
December2000

P e rc e n t  
o f

T o ta l S ta n d a rd  
Costs C ity /T a x a t io n

State of Alaska composite $35,331 110.4
Anchorage, AK 
Fairbanks, AK 
Juneau, AK

3 3 ,5 1 8  C l O ^  
3 4 ,3 9 8  1 0 7 .5
3 8 ,0 7 6  1 1 9 .0

$ 2 ,7 5 6
2 ,8 9 2
2 ,9 2 7
2 ,4 4 8

rcen t P e rc e n t P e rc e n t M isc . P e rc e n t
o f o f o f G o o d s  & o f

.J a rd T ra n s ­ S tan d a rd S ta n d a rd S e rv ic e s , S ta n d a rd
City po rta tion City H ou s ing C ity O th e r C ity

7 7 .9 $ 4 ,8 0 7 1 0 5 .2 $ 1 7 ,4 6 9 1 2 4 .6 $ 1 0 ,0 2 8 1 0 4 .4
8 1 .8 4 ,9 1 8 1 0 7 .6 1 5 ,6 5 6 1 1 1 .7 9 ,7 8 1 1 0 1 .9
8 2 .8 4 ,8 2 5 1 0 5 .6 16 ,3 2 5 1 1 6 .4 1 0 ,0 5 0 1 0 4 .7
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West
Eugene, O R  
L a s  V egas , NV 
L o s  A nge les , CA S 4  ^  

-  Portland , O R  
Sac ram en to , CA 
S a lt Lake. UT 
San  Diego, CA 

„  Seattle . .WA S1 
> "'ookane , W A

Southwest/Mountain
Boise , ID 
D a lla s , TX  
Denve r, C O  
Phoen ix , AZ

Midwest
Colum bia . MO 
Dayton , O H  
Oklahom a City, O K

toutheast
Augusts, GA  
Ortendc, FL  
Raleigh, NC

tlantic/New England
Baltim ore, MD 
W ash ington , DC

33,368 3,703 104.7 4,351 95.2 15,697 111.9 9,346 97.3

32,518 101.6 3,144 88.9 5,416 118.5 13,708 97.8 9,979 103.9

33,756 105 .5 2,997 84.8 5,300 116.0 14,907 106.3 10,281 107.1

35,014 (109^4*? 3,480 98.4 4,544 99.4 16,819 119.9 9,900 103.1

34,017 106 .3 2,895 81.9 5,002 109.5 15,713 112.1 10,136 105.6

35,262 110.2 3,111 88.0 4,631 101.3 17,457 124.5 9,792 102.0
39,618 123 .8 2,448 69.2 4,965 108 .6 21,621 154.2 10,313 107.4

39,433 ( j 2 3 ^ 7 2,448 69.2 5,023 109.9 21,076 150.3 10,615 110.6
34,062 ( ^ 0 6 2,899 82.0 4,807 105.2 15,514 110.6 10,571 110.1

32,142 $ ooa) 3,281 92.8 4,351 95.2 14,949 106.6 9,290 96.8

30,117 94.1 3,344 94.6 4,702 102.9 12,365 88.2 9,435 98.3

38,270 119 .6 2,734 77.3 5,065 110.8 20,515 146.3 9,685 100.9

31,749 93.2 3,612 102.1 5,066 110.9 13,188 94.1 9,612 100.1

29,004 90.6 3,935 1 11 .3 4,252 93.0 11,516 82.1 9,030 94.1
30,971 96.8 4,533 128 .2 4,176 91.4 12.454 88.8 9,537 99.3
29,221 91.3 4,272 120.8 4,494 98.3 10,397 74.1 9,787 1 01 .9

27,303 85.3 4,248 120.1 4,585 100.3 8,638 61.6 9,561 99.6

29,523 92.3 3,361 95.1 4,445 97.3 11,674 83.3 9,772 101.8
31,029 97.0 3.J37 108 .5 4,281 93.7 13,250 94.5 9,390 97.8

33,828 105 .7 3,649 103 .2 4,663 102.0 15,585 111.1 9,660 100.6
37,231 116.3 3,033 85.8 4,724 103.4 19,176 136.8 10,027 104.4

0

0

■ Runzheimer's Living Cost Index, December2000
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H B 5 5 1 S B 9 9  

THE WHITTIER PRISON

• Given wieni / Private Secier Pwneisliiii
I n  1 9 9 5 ,  a l l  f i f t e e n  o f  A l a s k a ’s  r e g i o n a l  p r i s o n s  a n d  j a i l s  w e r e  o p e r a t i n g  a t  e m e r g e n c y  l e v e l s  o f  

o v e r c r o w d i n g .  T h e  S t a t e  w a s  h e l d  in  c o n t e m p t  o f  c o u r t ,  f i n e d  o v e r  t w o  m i l l i o n  d o l l a r s  a n d  o r d e r e d  t o  

r e d u c e  t h e  i n m a t e  p o p u l a t i o n .  T o  p r o v i d e  te m p o r a r y  r e l i e f ,  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  e n t e r e d  i n t o  

a  c o n t r a c t  t o  h o u s e  u p  t o  1 2 0 0  A l a s k a  p r i s o n e r s  in  a  t w o - t h o u s a n d  b e d ,  p r i v a t e l y  o w n e d  a n d  o p e r a t e d  

p r i s o n  i n  A r i z o n a .

T h e  A r i z o n a  p r i v a t e  p r i s o n  c o n t r a c t  i s  a  m o d e l  g o v e r n m e n t / p r i v a t e  s e c t o r  p a r t n e r s h i p .  A l a s k a n  

c o r r e c t i o n s  o f f i c i a l s  h a v e  t e s t i f i e d  t h a t  t h e  c o n t r a c t o r  h a s  d e l i v e r e d  s a f e  a n d  h u m a n e  p r i s o n  s e r v i c e s  t h a t  

m e e t  o r  e x c e e d  t h e  s t a n d a r d s  o f  t h e  S t a t e  o f  A l a s k a ,  a t  o n e  h a l f  t h e  c o s t  o f  c o m p a r a b l e  i n - s t a t e  p r i s o n  

s e r v i c e s .

W h i l e  e x p o r t i n g  A l a s k a n  p r i s o n e r s  t o  A r i z o n a  w a s  a  n e c e s s a r y ,  “ s t o p g a p ”  m e a s u r e  t o  r e l i e v e  i n - s t a t e  

p r i s o n  o v e r c r o w d i n g ,  i t  i s  p o o r  l o n g - t e r m  p u b l i c  p o l i c y .

F r o m  a n  e c o n o m i c  p e r s p e c t i v e ,  o v e r  t h e  p a s t  e i g h t  y e a r s  A l a s k a  h a s  p o u r e d  m o r e  t h a n  1 0 0  m i l l i o n  

d o l l a r s  i n t o  t h e  A r i z o n a  e c o n o m y ,  f u n d i n g  h u n d r e d s  o f  A r i z o n a  j o b s  a n d  s u p p o r t i n g  t h e  b o t t o m  l in e  o f  

a  c o r p o r a t i o n  t h a t  d o e s n ’t e v e n  d o  b u s i n e s s  in  A l a s k a .

F r o m  a  s o c i a l  p e r s p e c t i v e ,  c o n f i n i n g  p r i s o n e r s  ( 3 8 %  o f  w h o m  a r e  A l a s k a n  N a t i v e )  t h r e e  t h o u s a n d  m i l e s  

f r o m  f a m i l y  a n d  s u p p o r t  s y s t e m s  h a s  a  d a m p e n i n g  e f f e c t  u p o n  r e h a b i l i t a t i o n ,  f a m i l y  c o h e s i o n  a n d  

p r i s o n e r  m o r a l e .

C O S T :  I f  e x p o r t i n g  A l a s k a n  p r i s o n e r s  t o  o t h e r  s t a t e s  i s  p o o r  p u b l i c  p o l i c y ,  w h y  is t h e  A r i z o n a  c o n t r a c t  

in  i ts  e i g h t h  y e a r ?  A n s w e r :  U n d e r  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s ’ h i s t o r i c a l  o p e r a t i o n a l  s t r u c t u r e  a n d  

p e r s o n n e l  p o l i c i e s  it s i m p l y  c o s t s  t o o  

m u c h  to  b u i l d  a n d  o p e r a t e  a  s t a t e  

c o r r e c t i o n a l  f a c i l i t y . 1 A l a s k a ’s d a i l y  c o s t ,  

p e r  i n m a t e ,  in A r i z o n a  is  S 6 4 . 8 3 ,  w i t h o u t  

t r a v e l ,  m a j o r  m e d i c a l  a n d  S t a t e  c o n t r a c t  

a d m i n i s t r a t i o n .

In  A l a s k a ,  t h e  s t a t e w i d e  a v e r a g e  c o s t  o f  

c a r e ,  p e r  d a y ,  p e r  i n m a t e  i s  $  1 1 3 .3 1  

w ith o u t c a p i ta l  d e b t  s e r v ic e .

In  c u r r e n t  d o l l a r s ,  t h e  A l a s k a  D e p a r t m e n t  

o f  C o r r e c t i o n s  e s t i m a t e s  t h a t  t h e  

c o m b i n e d  c a p i t a l  a n d  o p e r a t i n g  c o s t  o f  

t h e  1 2 0 0 - b e d  S B  6 5  m e d i u m  s e c u r i t y

p r i s o n  is o v e r  S I  10  p e r  d a y ,  p e r  b e d  a n d  c a n  b e  c o m p l e t e d  in  f o u r  to  f i v e  y e a r s .  T h e  t o t a l  c o m b i n e d  

c a p i t a l  a n d  o p e r a t i n g  c o s t  f o r  t h e  1 2 0 0 - b e d  H B  5 5  W h i t t i e r  P r i s o n  is S 9 4  p e r  d a y  p e r  b e d 2 a n d  c a n  b e  

c o m p l e t e d  in  t w o  y e a r s .

1 Legislative Packet: Alaska Proiccted Bed Demand &  Cost Analysis. See I
2 ibid.
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H i  5 5 :  f i  G o v e r n m e n t  /  P r i v a t e  S e c t o r  P a r t n e r s h i p

I N E F F I C I E N C Y :  J a i l s  a r e  m e a n t  t o  h o l d  p r i s o n e r s  f r o m  a r r e s t  u n t i l  s e n t e n c i n g .  T h e  m i s s i o n  o f  a  j a i l  

is s a f e ,  s e c u r e  c o n f i n e m e n t . . .  n o  f r i l l s ,  n o  p r o g r a m s ,  j u s t  c o n f i n e m e n t .  A f t e r  s e n t e n c i n g ,  l o n g - t e r m  

p r i s o n e r s  ( u s u a l l y  f e l o n s )  s h o u l d  b e  t r a n s f e r r e d  t o  c e n t r a l  p r i s o n s  t h a t  c a p t u r e  t h e  e f f i c i e n c y  a n d  c o s t  

s a v i n g s  o f  e c o n o m y  o f  s c a l e ,  a n d  

p r o v i d e  m e a n i n g f u l  a c c e s s  t o  

r e h a b i l i t a t i o n  r e s o u r c e s .  O n l y  

p r i s o n e r s  w i t h  s h o r t  s e n t e n c e s  s h o u l d  

r e m a i n  in  l o c a l  j a i l s .

T h e  D e p a r t m e n t  o f  C o r r e c t i o n s ’ 

r e g i o n a l  c o r r e c t i o n a l  f a c i l i t i e s  a r e  

m u l t i - p u r p o s e  f a c i l i t i e s  t h a t  h o u s e  

p r i s o n  a n d  j a i l  s e r v i c e s  u n d e r  o n e  

ro o f .  D u p l i c a t i n g  p r i s o n  a n d  j a i l  

s e r v i c e s  t h r o u g h o u t  t h e  S t a t e  is  

e x p e n s i v e ,  i n e f f i c i e n t  a n d  i n e f f e c t i v e .

G R O W T H :  T h e  S t a t e  c u r r e n t l y  

h o u s e s  6 4 0  s e n t e n c e d  A l a s k a n  

p r i s o n e r s  in  A r i z o n a .  T h e  r e m a i n i n g  

s e n t e n c e d  a n d  p r e - t r i a l  p r i s o n e r s  

o c c u p y  e v e r y  a v a i l a b l e  b e d ,  i n  e v e r y  a v a i l a b l e  f a c i l i t y  in  A l a s k a ,  a n d  t h e  i n m a t e  p o p u l a t i o n  c o n t i n u e s  

t o  g r o w  b y  2 0 0  p r i s o n e r s ,  p e r  y e a r .  B y  2 0 0 6 , th e  S ta te  o f  A la s k a  w i l l  h e  s h o r t  1 ,5 4 4  p r i s o n  a n d  j a i l  b e d s  

a n d  m o r e  th a n  2 0 0  h a l fw a y  h o u s e  b e d s : '

H B  5 5 :  A n  A c t  A u t h o r i z i n g  th e  D e p a r t m e n t  o f  C o r r e c t i o n s  to  e n t e r  

in to  a n  a g r e e m e n t  w i th  th e  C i t y  o f  W h i t t i e r  f o r  th e  c a r e  a n d  

c o n f i n e m e n t  o f  1 2 0 0  p r i s o n e r s  in  a  g o v e r n m e n t - o w n e d ,  p r i v a t e l y  

b u i l t  a n d  m a n a g e d  p r i s o n ,  a n d  a u t h o r i z i n g  th e  e x p a n s i o n  o f  

e x i s t i n g  c o r r e c t i o n  f a c i l i t i e s  w h e r e  j u s t i f i e d  a n d  n e c e s s a r y .

T h e  W h i t t i e r  p r i s o n  p l a n  is  a  l o g i c a l  a n d  c o s t  e f f e c t i v e  p l a n  t o  r e t u r n  A l a s k a  p r i s o n e r s  f r o m  A r i z o n a  

a n d  to  p r o v i d e  r e l i e f  f o r  r e g i o n a l  j a i l  o v e r c r o w d i n g .  In  c o m b i n a t i o n  w i t h  t h e  s t r a t e g i c  e x p a n s i o n  o f  

e x i s t i n g  S t a t e  f a c i l i t i e s ,  l o n g - t e r m  s e n t e n c e d  o f f e n d e r s  c a n  b e  m o v e d  o u t  o f  r e g i o n a l  f a c i l i t i e s  a n d  t h e  

A l a s k a  i n m a t e  p o p u l a t i o n  c a n  b e  s a f e l y  a n d  e f f i c i e n t l y  m a n a g e d  f o r  a n o t h e r  f i v e  y e a r s .

1 Legislative Packet: Alaska Projected Bed Demand &  Cost Analysis. Sec. 2
4 ibid



I B  5 5 :  f t  S m w R n e n t  /  P r i v a t e  S e c t o r  P a r t n e r s h i p

W hat are the Benefits o f  the W hittier Plan?

B EN EFITS TO  T H E  STA TE B EN EFITS T O  T H E  A N C H O R A G E  AREA
m i .Tsca— — n — a— — nBea— MQ— ^ — oaaa—

>  T h e  S t a t e  m a k e s  n o  c a p i t a l  l e a s e  p a y m e n t s  t o  t h e  

C i t y  o f  W h i t t i e r .  T h e  c o s t  f o r  c o n s t r u c t i o n  is  p a i d  

f r o m  t h e  p e r - d i e m  r a t e  f o r  o p e r a t i o n s .

>  M i n i m i z e s  f i n a n c i a l  r i s k  t o  t h e  S t a t e  b y  h a v i n g  

o n e  f i r m  r e s p o n s i b l e  f o r  d e s i g n ,  c o n s t r u c t i o n  a n d ,  

f o r  t h e  f i r s t  f i v e  y e a r s ,  o p e r a t i o n s .

>  D i m i n i s h e s  S t a t e  l e g a l  l i a b i l i t y  f o r  o v e r c r o w d i n g  

in  e x i s t i n g  S t a t e  p r i s o n s  a n d  r e g i o n a l  j a i l s .

y  P r o x i m i t y  t o  A n c h o r a g e ,  a s  c o m p a r e d  w i t h  

p r o x i m i t y  t o  A r i z o n a ,  w i l l  l o w e r  p r i s o n e r  

t r a n s p o r t a t i o n  a n d  m o n i t o r i n g  c o s t s .

y  P r o x i m i t y  t o  A n c h o r a g e  e n s u r e s  t h e  S t a t e ’s  l o w e s t  

p e r s o n n e l  a n d  c o n t r a c t u a l  s e r v i c e s  c o s t s .

>  R e q u i r i n g  t h e  o p e r a t i n g  c o n t r a c t  t o  b e  r e - b i d  a f t e r  

f i v e  y e a r s  e n s u r e s  t h a t  t h e  S t a t e  r e c e i v e s  t h e  b e s t  

v a l u e .

^  E s t a b l i s h e s  a  g o v e r n m e n t  o w n e d ,  p r i v a t e l y  

m a n a g e d  c o s t  c o m p a r i s o n  t o  S t a t e - o w n e d  a n d  

m a n a g e d  p r i s o n s  t h a t  w i l l  s t i m u l a t e  S t a t e  c o s t  

c o n t a i n m e n t .

>  A d d s  v a l u e  t o  t h e  $ 9 0  m i l l i o n  A n t o n  A n d e r s o n  

T u n n e l  ( W h i t t i e r ’s  r a i l r o a d - v e h i c l e  t u n n e l ) .

P r o x i m i t y  t o  A n c h o r a g e  a n d  l o c a l  d e e p - w a t e r  p o r t  

e n s u r e s  l o w e r  c o n s t r u c t i o n  m a t e r i a l  c o s t s .

'>• R e t u r n s  A r i z o n a  p r i s o n e r s  c l o s e r  t o  A l a s k a  

s u p p o r t  s y s t e m s .  P r o v i d e s  e n h a n c e d  o p p o r t u n i t y  

f o r  r e h a b i l i t a t i o n  o f  a l l  A l a s k a  p r i s o n e r ?  r e t u r n e d  

f r o m  A r i z o n a .

S u p p o r t s  G o v e r n o r  M u r k o w s k i ' s  p l a n  o f  i n c r e a s e d  

i n f r a s t r u c t u r e  d e v e l o p m e n t  w i t h i n  t h e  s t a t e  in  

o r d e r  t o  s t i m u l a t e  e c o n o m i c  d e v e l o p m e n t .

5* A  n e w  f a c i l i t y  w i l l  b e  d e s i g n e d  t o  b e  o p e r a t i o n a l l y  

e f f i c i e n t ,  r e d u c i n g  l o n g - t e r m  o p e r a t i n g  c o s t s .

>  P u r c h a s e  o f  m a t e r i a l s ,  g o o d s  a n d  s e r v i c e s  

a s s o c i a t e d  w i t h  C o n s t r u c t i o n  o f  a  1 2 0 0  b e d  p r i s o n  

w i l l  b o o s t  t h e  e c o n o m y .

>  C r e a t e s  a t  l e a s t  3 2 5  D a v i s - B a c o n  c o n s t r u c t i o n  

j o b s  f o r  1 .2 5  y e a r s .

>  A d d s  a t  l e a s t  2 2 8  i n d i r e c t  c o n s t r u c t i o n  r e l a t e d  j o b s  

f o r  1 .2 5  y e a r s .

>  I n c r e a s e  o f  3 0 0  d i r e c t ,  p e r m a n e n t  p r i s o n  j o b s  f o r  

W h i t t i e r  a n d  A n c h o r a g e - a r e a  r e s i d e n t s .

>  A d d s  a  m i n i m u m  o f  2 0 0  p e r m a n e n t  i n d i r e c t  j o b s  

t o  t h e  A n c h o r a g e / W h i t t i e r  a r e a .

>  A l a s k a  w i l l  n o  l o n g e r  b e  s u p p o r t i n g  A r i z o n a ’s 

e c o n o m y .  T h e  W h i t t i e r  P l a n  r e t u r n s  a t  l e a s t  $ 1 8  

m i l l i o n  p e r  y e a r  t o  t h e  A l a s k a  e c o n o m y ,  w i t h  a n  

e c o n o m i c  m u l t i p l i e r  e f f e c t  t h a t  b e n e f i t s  a l l  

A l a s k a n s .

^  P r o v i d e s  a n  a n c h o r  t e n a n t  i n d u s t r y  t o  a n  A l a s k a n  

c o m m u n i t y  w i t h  l i m i t e d  o p p o r t u n i t y  f o r  e c o n o m i c  

d e v e l o p m e n t .



I I 55: A Borernmesiif /  Private Sector Partnership

Comm unit}’ Support
>  Whittier conducted an exhaustive public process gathering 80% registered voter approval (through 

public hearings and public petition process) before passing enabling ordinances and procuring 
prison development services.

cJ
GJ) State P rocurem ent Process Satisfied0B& 4 t

+2 >  Whittier retained the law firm of Perkins Coie to design and administer a competitive Request for
Proposals, patterned after the State procurement process. The process was independently reviewed 

^  by procurement expert, and former Assistant Attorney General, Susan Burke, who testified before
^  the Legislature that the process satisfied State competitive bid requirements.

Proximity to A nchorage 
V£ > The location, 40 miles from Anchorage, ensures lowest cost and most abundant personnel pool.

~  > Abundant staff housing is available in South Anchorage, Bird Creek, Indian, Girdwood (15 minute
'•<, commute) and Whittier.

% >  Proximity to Anchorage ensures optimal access to least costly and most abundant health care,
P  counseling, job training, facility maintenance and other resources and services necessary for safe,

and effective prison management.

Site Already Identified
>  The City of Whittier has identified a prison site at the head of Passage Canal that is owned by the 

Alaska Railroad Corporation and is leased by the City, The site is served by a reliable utility grid, 
including Chugach Electric and Enstar Natural Gas. Domestic and emergency water needs are 
abundant on-site resources.

r  Preliminary assessments find the site environmentally clean and without risk of avalanche or flood
danger.

K£ Under the Whittier plan, the City will finance construction through the sale of tax-exempt revenue
s '  bonds. The bonds will be secured by an intergovernmental agreement between the City and the State to

‘o  lease prison beds for a period of twenty-five years. At the end of that time, the title of the prison could
S  transfer to the State. The operating contract for the Whittier prison will be put out to competitive bid
g  after the first five-year term. This approach protects the State and ensures that Alaska receives the most

cost-effective services. The capital costs for the Whittier prison will be paid as a portion of the daily 
per-bed rate from the leased beds. There will he ih> duvet capital east la the Male.

F i n a n c i n g  c o s t s  f o r  c o n s t r u c t i o n  w i l l  b e  p a i d  t h r o u g h  th e  p e r - d i e m  

r a t e  e s t a b l i s h e d  b y  c o n t r a c t .  T h is  p r o t e c t s  t h e  S t a t e  f r o m  

c o n s t r u c t i o n  c o s t  o v e r  r u n s .



A
la

sk
a 

N
at

iv
e 

C
on

ce
rn

s 
Ac

tio
n 

Is 
N

ee
de

d

Nov. 2002 Inmate Population 
vs.- Facility Maximum Capacity

Popu la tion ■  Maxim um Capacity
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E v e n  w i t h  7 0 0  p r i s o n e r s  h o u s e d  in  A r i z o n a  a n d  t h e  a d d i t i o n  o f  2 8 4  b e d s  a t  t h e  n e w  A n c h o r a g e  J a i l ,  

A l a s k a ’s  15 C o r r e c t i o n s  F a c i l i t i e s  a r e  o p e r a t i n g  a t  o r  a b o v e  m a x i m u m  c a p a c i t y .  M a x i m u m  c a p a c i t y  

i n c l u d e s  a l l  o f  t h e  b e d s  c u r r e n t l y  a v a i l a b l e .  W h e n  a  p r i s o n  o r  j a i l  is  o p e r a t i n g  o v e r  m a x i m u m  c a p a c i t y ,  

i t  m e a n s  t h a t  i n m a t e s  a r e  b e i n g  h o u s e d  in  l o c a t i o n s  n o t  i n t e n d e d  f o r  t h a t  p u r p o s e .  T h i s  c o u l d  i n c l u d e  

p u t t i n g  t h r e e  p r i s o n e r s  i n  a  c e l l  i n t e n d e d  f o r  t w o ,  p l a c i n g  c o t s  in  t h e  g y m  o r  e v e n  u s i n g  i n f i r m a r y  b e d s . . 

T h e  c h a r t  b e l o w  s h o w s  t h a t  i n  N o v e m b e r  o f  2 0 0 2 ,  t h e  a v e r a g e  i n m a t e  p o p u l a t i o n  e x c e e d e d  m a x i m u m  

c a p a c i t y  in  e i g h t  f a c i l i t i e s .  T w o  f a c i l i t i e s  e x c e e d e d  e m e r g e n c y  c a p a c i t y .  F o u r  o f  t h e  f a c i l i t i e s  w e r e  fu l l  

a n d  o n l y  t h r e e  f a c i l i t i e s  h a d  a n y  b e d s  a v a i l a b l e  ( 2 5  t o t a l ) .  T h e  D e p a r t m e n t  o f  C o r r e c t i o n s ’ p r o j e c t i o n s  

s h o w  t h a t  t h a t  t h e  i n m a t e  p o p u l a t i o n  w i l l  i n c r e a s e  b y  2 0 0  p r i s o n e r s  p e r  y e a r .  T h e  L e g i s l a t u r e  m u s t  a c t  

s o o n  t o  m i t i g a t e  t h e  a n t i c i p a t e d  o v e r c r o w d i n g .

M a l e  A l a s k a  N a t i v e s  m a k e  u p  o n l y  s e v e n  p e r c e n t  o f  

t h e  g e n e r a l  p o p u l a t i o n  in  A l a s k a ,  y e t  a  s t a g g e r i n g  

t h i r t y - s e v e n  p e r c e n t  o f  A l a s k a ’s  p r i s o n  p o p u l a t i o n  is 

A l a s k a n  N a t i v e  m e n .  O v e r  t h r e e  h u n d r e d  A l a s k a n  

N a t i v e  p r i s o n e r s  ( m a n y  f r o m  t h e  m o s t  r e m o t e  

r e g i o n s  o f  t h e  S t a t e )  a r e  h o u s e d  in  A r i z o n a ,  f a r  f r o m  

t h e  s u p p o r t  s y s t e m s  n e c e s s a r y  f o r  r e h a b i l i t a t i o n .

State and Prison Population Comparison 
Alaska Native Male Inmates vs. Overall Population

T h e  m a j o r i t y  o f  A l a s k a n  N a t i v e  o f f e n d e r s  d o  n o t  

h a v e  c r i m i n a l  p e r s o n a l i t i e s  a n d  d o  n o t  r e s p o n d  to  

c o n v e n t i o n a l  c o r r e c t i o n a l  p r o g r a m s .  T h e  c e n t e r ­

p i e c e  o f  t h e  W h i t t i e r  P r i s o n  P l a n  is  C o r n e l l  

C o m p a n i e s ’ c o m m i t m e n t  t o  e x c e e d  t h e  m i n i m u m  

p r o g r a m  s t a n d a r d s

o f  t h e  S t a t e  b y  d e v e l o p i n g  n e w  p r o g r a m s  

s p e c i f i c a l l y  d e s i g n e d  to  r e d u c e  t h e  r e c i d i v i s m  r a t e  o f  

A l a s k a n  N a t i v e  O f f e n d e r s .

|D  General Poputj-ion BAiasho Native Maics |

Pr.son PopulationState Population
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Design/Construction Team

Necser Construction 
Construction

Livingston Slone 
A rchitecture

Jus tice Fnc ilit ies G roup S pec ia lly /Loca l
S ubcon trac to rs

: ,v _ r z _ : .
Specially/Local Consultants & 

Engineers

T h e  d e s i g n  a n d  

c o n s t r u c t i o n  t e a m  f o r  

t h e  W h i t t i e r  P r i s o n  is 

L i v i n g s t o n  S l o n e  I n c . ,  

a n d  N e e s e r

C o n s t r u c t i o n ,  In c .  B o t h  

f i r m s  a r e  l o n g - t i m e  

A l a s k a  c o m p a n i e s  a n d  

b o t h  a r e  d e d i c a t e d  to  

a s s i s t i n g  t h e  S t a t e  in  

f i n d i n g  m o r e  c o s t -  

e f f e c t i v e  s o l u t i o n s  f o r  

c o r r e c t i o n a l  f a c i l i t i e s .

E a c h  f i r m  h a s  

p a r t i c i p a t e d  in  t h e  d e s i g n  

a n d  c o n s t r u c t i o n  o f  m a n y  

o f  A l a s k a ’s  l a r g e s t  p u b l i c  p r o j e c t s ,  i n c l u d i n g  t h e  n e w  A n c h o r a g e  J a i l ,  t h e  E l m e n d o r f  M a l l  a n d  t h e  

A l a s k a  S e a L i f e  C e n t e r .

C o r n e l l  C o m p a n i e s  o f  A l a s k a  w i l l  

o p e r a t e  t h e  W h i t t i e r  p r i s o n  f o r  t h e  

f i r s t  f i v e - y e a r  t e r m  o f  t h e  c o n t r a c t  

w i t h  t h e  S t a t e .  C o r n e l l  c u r r e n t l y  

e m p l o y s  m o r e  t h a n  3 0 0  A l a s k a n s  

a t  c o m m u n i t y  c o r r e c t i o n a l  c e n t e r s  

l o c a t e d  in  A n c h o r a g e ,  F a i r b a n k s ,

N o m e  a n d  B e t h e l .  T h e  f i r m  is 

a l s o  o n e  o f  t h e  t o p  t h r e e  p r i v a t e  

c o r r e c t i o n s  c o m p a n i e s  i n  t h e  

U n i t e d  S t a t e s ,  a n d  t h e  o n l y  

c o m p a n y  t h a t  o f f e r s  a  c o n t i n u u m  

o f  j u v e n i l e  a n d  a d u l t  c o r r e c t i o n a l  

s e n d e e s .

A t  p r e s e n t ,  C o r n e l l  o p e r a t e s  7 2  f a c i l i t i e s ,  in  13 s t a t e s  a n d  t h e  D i s t r i c t  o f  C o l u m b i a ,  a n d  h a s  a  s e r v i c e  

c a p a c i t y  o f  1 5 , 0 0 0  p r i s o n ,  j a i l ,  p r e - r e l e a s e  a n d  t r e a t m e n t  b e d s .  C o r n e l l  u n d e r s t a n d s  t h e  n e e d  f o r  a  

c o s t - e f f e c t i v e  c o r r e c t i o n s  s o l u t i o n  f o r  A l a s k a  a n d  t h e y  w i l l  w o r k  w i t h  t h e  C i t y  a n d  S t a t e  m a n a g e r s  t o  

e n s u r e  t h a t  t h e  W h i t t i e r  p r i s o n  m e e t s  t h e  S t a t e ’s  n e e d s .

Cornell’s Seven Key Principles

/ .  P e o p le  S e c u r i t y

2 . P r o g r a m  S e c u r i t y

3 . A c c o u n ta b i l i t y /R e s p o n s ib i l i t y /H ig h  E x p e c ta t io n s

4. R o le  M o d e l in g

5. T e a m w o r k /C o m m u n ic a t io n

6. D ig n i ty  a n d  R e s p e c t

7. C le a n l in e s s /E n v i r o n m e n t  o f  C a r e
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SPONSOR STATEMENT

SB 99, "Correctional Facilities"

S e n a te  Bill 99 a u th o r iz e s  th e  D e p a r tm e n t  o f C o rre c tio n s  to  e n te r  in to  a n  a g re e m e n t w ith  th e  C ity  o f  
W h itt ie r  fo r  a 1 ,200-bed  m e d iu m  se c u rity  c o rre c tio n a l fa c ility  a n d  se n d e e s  fo r a p e r io d  o f 25 y ea rs . 
T h e  fac ility  sh a ll b e  c o n s tru c te d  a n d  o p e ra te d  b y  th ird -p a r ty  c o n tra c to rs  p ro c u re d  th ro u g h  a 
c o m p e tit iv e  b id  p ro c e ss .

A ll o f  A la sk a 's  p r is o n s  a re  c u r re n tly  o p e ra t in g  a t  o r  o v e r  ca p ac ity . O v e r  600 A la sk a n  p r is o n e rs  a re  
h o u s e d  in  A riz o n a . T h e  p r is o n e r  p o p u la t io n  is, u n fo r tu n a te ly , p ro je c te d  to  rise . P r iso n  
o v e rc ro w d in g  e x p o se s  in m a te s  a n d  s ta ff  to  th e  r isk  o f s e r io u s  in ju ry  a n d  d e a th ,  w h ic h  ex p o se s  th e  
S ta te  to  civ il liab ility , a s  w e ll a s  to  ju d ic ia l in te rv e n tio n  in to  th e  m a n a g e m e n t p re ro g a tiv e s  of th e  
e x e c u tiv e  b ra n c h . A la sk a  n e e d s  a n e w  p riso n .

G iv e n  th e  c u r re n t  fiscal ch a lle n g e s  th e  S ta te  faces, a p r iv a te  p r is o n  o ffe rs  th e  b e s t v a lu e  fo r  sca rce  
d o lla rs . In  a d d i t io n  to  b e in g  th e  o n ly  ec o n o m ic a lly  v iab le  ch o ice , b u ild in g  a p r is o n  w ill  b r in g  g re a t  
b e n e f it  to  th e  S ta te , b o th  e c o n o m ic a lly  a n d  soc ia lly . A p r iv a te  p r is o n  m a k e s  e c o n o m ic  se n s e  b y  
p ro c u r in g  in -s ta te  p r is o n  b e d s  a t  s ig n ific an tly  less co st th a t  S ta te -o p e ra te d  b ed s . By r e tu rn in g  
A la sk a n  p r is o n e r s  c lo se r to  th e  fam ily  a n d  c o m m u n ity  s u p p o r t  sy s te m s  n e c e s sa ry  for e ffec tiv e  
re h a b il ita t io n , th e  cy c le  o f  re c id iv ism  is m o re  lik e ly  to  b e  re d u c e d .

SB 99 w ill n o t  o n ly  s a v e  m o n e y  in  th e  s h o r t  te rm . I t w ill p ro v id e  in v e s tm e n t fo r fu tu re  eco n o m ic  
g ro w th  h e re  in  A la sk a  b y  c re a tin g  m o re  th a n  500 d ire c t a n d  in d ire c t  u n io n  sca le  c o n s tru c tio n  jobs 
a n d  m o re  th a n  450 p e rm a n e n t ,  d ire c t a n d  in d irec t, jo b s  fo r A la sk a n s  a sso c ia te d  w ith  p r is o n  
o p e ra t io n s  fo r th e  2 5 -y ea r le a se  a u th o r iz e d  b y  th e  leg is la tio n . In  a d d it io n , it  w ill s t im u la te  th e  
A la s k a n  e c o n o m y  w ith  th e  p u rc h a s e  of g o o d s  a n d  se rv ic e s  a sso c ia te d  w ith  a $110 m illio n  
c o n s tru c tio n  p ro jec t.

By lo c a tin g  th e  p r is o n  in  W h ittie r , th a t  c o m m u n ity  w ill h a v e  a n  a n c h o r  in d u s try  to  g e n e ra te  v ita l 
e c o n o m ic  b e n e fits  fo r an  e c o n o m ic a lly  d is a d v a n ta g e d  ru ra l  c o m m u n ity . A d d itio n a lly , re d u c e d  
to lls a n d  e x p a n d e d  h o u rs  o f o p e ra t io n  w ill b e  ju s tif ie d  fo r th e  A n to n  A n d e rs o n  tu n n e l, s p u r r in g  
fu r th e r  eco n o m ic  g ro w th  th ro u g h  to u rism .

W h itt ie r  c o m p le te d  a p u b lic  p ro c e s s  d o c u m e n tin g  local s u p p o r t  f ro m  80%  o f re s id e n t,  a d u l t  
r e g is te re d  v o te rs  b e fo re  c o m p e tit iv e ly  so lic itin g  c o n tra c to rs  a n d  b r in g in g  th is  p ro p o s a l  b e fo re  th e  
L e g is la tu re  in  2002. W h ittie r  re n e w e d  this p ro c e s s  w ith  th e  sa m e  re su lts  in  2003.

SB 99 m a k e s  s e n se  fo r A la sk a 's  e c o n o m y  a n d  h e r  c itizen s . I u rg e  y o u r  s u p p o r t .

mailto:Senalor.Con.Bunde@legis.stale.ak.us


Sec. 29.35.010. G enera l pow ers.

A l l  m u n i c i p a l i t i e s  h a v e  t h e  f o l l o w i n g  g e n e r a l  p o w e r s ,  s u b j e c t  t o  o t h e r  p r o v i s i o n s  o f  l a w :

( 1 )  t o  e s t a b l i s h  a n d  p r e s c r i b e  a  s a l a r y  f o r  a n  e l e c t e d  o r  a p p o i n t e d  m u n i c i p a l  o f f i c i a l  o r  

e m p l o y e e ;

( 2 )  t o  c o m b i n e  t w o  o r  m o r e  a p p o i n t i v e  o r  a d m i n i s t r a t i v e  o f f i c e s ;

( 3 )  t o  e s t a b l i s h  a n d  p r e s c r i b e  t h e  f u n c t i o n s  o f  a  m u n i c i p a l  d e p a r t m e n t ,  o f f i c e ,  o r  a g e n c y ;

( 4 )  t o  r e q u i r e  p e r i o d i c  a n d  s p e c i a l  r e p o r t s  f r o m  a  m u n i c i p a l  d e p a r t m e n t  t o  b e  s u b m i t t e d  t h r o u g h  

t h e  m a y o r ;

( 5 )  t o  i n v e s t i g a t e  a n  a f f a i r  o f  t h e  m u n i c i p a l i t y  a n d  m a k e  i n q u i r i e s  i n t o  t h e  c o n d u c t  o f  a  

m u n i c i p a l  d e p a r t m e n t ;

( 6 )  t o  l e v y  a  t a x  o r  s p e c i a l  a s s e s s m e n t ,  a n d  i m p o s e  a  l i e n  f o r  i t s  e n f o r c e m e n t ;

( 7 )  t o  e n f o r c e  a n  o r d i n a n c e  a n d  t o  p r e s c r i b e  a  p e n a l t y  f o r  v i o l a t i o n  o f  a n  o r d i n a n c e ;

( 8 )  t o  a c q u i r e ,  m a n a g e ,  c o n t r o l ,  u s e ,  a n d  d i s p o s e  o f  r e a l  a n d  p e r s o n a l  p r o p e r t y ,  w h e t h e r  t h e  

p r o p e r t y  i s  s i t u a t e d  i n s i d e  o r  o u t s i d e  t h e  m u n i c i p a l  b o u n d a r i e s ;  t h i s  p o w e r  i n c l u d e s  t h e  

p o w e r  o f  a  b o r o u g h  t o  e x p e n d ,  f o r  a n y  p u r p o s e  a u t h o r i z e d  b y  l a w ,  m o n e y  r e c e i v e d  f r o m  t h e  

d i s p o s a l  o f  l a n d  i n  a  s e r v i c e  a r e a  e s t a b l i s h e d  u n d e r  A S  2 9 . 3 5 . 4 5 0  ;

( 9 )  t o  e x p e n d  m o n e y  f o r  a  c o m m u n i t y  p u r p o s e ,  f a c i l i t y ,  o r  s e r v i c e  f o r  t h e  g o o d  o f  t h e  

m u n i c i p a l i t y  t o  t h e  e x t e n t  t h e  m u n i c i p a l i t y  i s  o t h e r w i s e  a u t h o r i z e d  b y  l a w  t o  e x e r c i s e  t h e  

p o w e r  n e c e s s a r y  t o  a c c o m p l i s h  t h e  p u r p o s e  o r  p r o v i d e  t h e  f a c i l i t y  o r  s e r v i c e ;

( 1 0 )  t o  r e g u l a t e  t h e  o p e r a t i o n  a n d  u s e  o f  a  m u n i c i p a l  r i g h t - o f - w a y ,  f a c i l i t y ,  o r  s e r v i c e ;

( 1 1 )  t o  b o r r o w  m o n e y  a n d  i s s u e  e v i d e n c e s  o f  i n d e b t e d n e s s ;

( 1 2 )  t o  a c q u i r e  m e m b e r s h i p  i n  a n  o r g a n i z a t i o n  t h a t  p r o m o t e s  l e g i s l a t i o n  f o r  t h e  g o o d  o f  t h e  

m u n i c i p a l i t y ;

( 13 )  t o  e n t e r  i n t o  a n  a g r e e m e n t ,  i n c l u d i n g  a n  a g r e e m e n t  f o r  c o o p e r a t i v e  o r  j o i n t  a d m i n i s t r a t i o n  o f  

a n y  f u n c t i o n  o r  p o w e r  w i t h  a  m u n i c i p a l i t y ,  t h e  s t a t e ,  o r  t h e  U n i t e d  S t a t e s ;

( 1 4 )  t o  s u e  a n d  b e  s u e d ;

( 15 )  p r o v i d e  f a c i l i t i e s  o r  s e r v i c e s  f o r  t h e  c o n f i n e m e n t  a n d  c a r e  o f  p r i s o n e r s  a n d  e n t e r  i n t o  

a g r e e m e n t s  w i t h  t h e  s t a t e ,  a n o t h e r  m u n i c i p a l i t y ,  o r  a n y  p e r s o n  r e l a t i n g  t o  t h e  c o n f i n e m e n t  

a n d  c a r e  o f  p r i s o n e r s .

Title 29. MUNICIPAL GOVERNMENT
Chapter 29.35. MUNICIPAL POWERS AND DUTIES
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Title 29. MUNICIPAL GOVERNMENT
Chapter 29.47. MUNICIPAL DEBT

Sec. ►►29.47.390<4. O th e r  m un ic ipa l financing.

( a )  A  m u n i c i p a l i t y  m a y  a u t h o r i z e  b y  o r d i n a n c e  o r  r e s o l u t i o n  t h e  i s s u a n c e  o f  n e g o t i a b l e  o r  

n o n n e g o t i a b l e  r e v e n u e  b o n d s  t o  f i n a n c e  a n y  p r o j e c t  t h a t  s e r v e s  a  p u b l i c  p u r p o s e ,  a n d  t h e  b o n d s  

s h a l l  b e  s e c u r e d  a n d  p a y a b l e  f r o m  a n y  s o u r c e  e x c e p t  r e v e n u e s ,  i n c l u d i n g  t a x  r e v e n u e ,  o f  t h e  

m u n i c i p a l i t y .

( b )  B o n d s  i s s u e d  u n d e r  t h i s  s e c t i o n  a r e  n o t  a  d e b t  o r  l i a b i l i t y  o f  t h e  m u n i c i p a l i t y  a n d  d o  n o t  c r e a t e  o r  

c o n s t i t u t e  a n  i n d e b t e d n e s s ,  l i a b i l i t y ,  o r  o b l i g a t i o n  o f  t h e  m u n i c i p a l i t y ,  n o r  d o  t h e y  c o n s t i t u t e  a  

p l e d g e  o f  f a i t h ,  c r e d i t ,  o r  t a x i n g  p o w e r  o f  t h e  m u n i c i p a l i t y .  E a c h  b o n d  m u s t  c o n t a i n  o n  i t s  f a c e  a  

s t a t e m e n t  t h a t  t h e  m u n i c i p a l i t y  i s  n o t  o b l i g a t e d  t o  p a y  t h e  p r i n c i p a l  o r  t h e  i n t e r e s t  o n  t h e  b o n d s  

e x c e p t  f r o m  t h o s e  s o u r c e s  i n d i c a t e d ,  a n d  t h a t  n e i t h e r  t h e  f a i t h  a n d  c r e d i t  n o r  t h e  t a x i n g  p o w e r  o f  

t h e  m u n i c i p a l i t y  i s  p l e d g e d  t o  t h e  p a y m e n t  o f  p r i n c i p a l  o r  i n t e r e s t  o n  t h e  b o n d .

( c )  A  m u n i c i p a l i t y  m a y

( 1 )  l o a n  t h e  p r o c e e d s  o f  t h e  b o n d s  i s s u e d  u n d e r  t h i s  s e c t i o n ;

( 2 )  p l e d g e ,  m o r t g a g e  o r  a s s i g n  m o n e y ,  l e a s e s ,  a g r e e m e n t s ,  p r o p e r t y ,  o r  o t h e r  a s s e t s  o f  t h e  

p r o j e c t  b e i n g  f i n a n c e d ;

( 3 )  e n t e r  i n t o  c o v e n a n t s  a n d  a g r e e m e n t s  c o n c e r n i n g  b o n d s  i s s u e d  u n d e r  t h i s  s e c t i o n  t h a t  t h e  

m u n i c i p a l i t y  d e t e r m i n e s  t o  b e  d e s i r a b l e ;

( 4 )  p r o v i d e  f o r  a n y  m a t t e r  t h a t  a f f e c t s  t h e  s e c u r i t y  o f  t h e  b o n d s .

( d )  I n  t h i s  s e c t i o n

( I )  " b o n d s "  m e a n s  b o n d s ,  n o t e s ,  o r  o t h e r  e v i d e n c e  o f  i n d e b t e d n e s s ;

( 2 )  " p r o j e c t "  i n c l u d e s  c o m m e r c i a l ,  m a n u f a c t u r i n g ,  a g r i c u l t u r a l ,  i n d u s t r i a l ,  r e s i d e n t i a l  h o u s i n g ,  

r e c r e a t i o n ,  t o u r i s m ,  a n d  m e d i c a l  p r o j e c t s  a n d  p r o g r a m s .
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S ub jec t: A ctually...
D ate: T u e ,  11 M a r  2003 12:04:28 -0600 

F ro m : " F r a n k  S m i t h "  < f s m i t h @ k a n o k l a . n e t >

T o: " K a t r i n a  M a t h e n y "  < K a t r i n a _ M a t h e n y @ l e g i s . s t a t e . a k . u s >

D e a r  M s .  M a t h e n y ,

T h e r e  i s  s o m e t h i n g  y o u  c a n  d o .  I  h a d  a  r e c e n t l y  p u b l i s h e d  c h a p t e r  i n  a  b o o k  
w h i c h  m i g h t  i n t e r e s t  S e n a t o r  S t e v e n s .  I ' l l  i n c l u d e  i t  a s  t e x t  b e l o w  s i n c e  
t h a t  c o u l d  t i e  y o u  t o  l i n k s ,  a n d  I ' l l  a l s o  a t t a c h  i t  i n  A c r o b a t  f o r m a t ,  i f  
y o u  c o u l d  p r i n t  i t  o u t  f o r  t h e  S e n a t o r .  I t ' s  a b o u t  1 6  p a g e s .  A l s o ,  I  n o t e  
t h a t  t h e  s t a t e  g e n e r a l  l e g i s l a t i v e  w e b p a g e  h a s  n o t  y e t  c a u g h t  u p  t o  S e n .  
S t e v e n s  n e w  s t a t u s ,  t h o u g h  t h e  AK R e p u b l i c a n  w e b p a g e  h a s .  f s

I n c a r c e r a t i o n  o f  N a t i v e  A m e r i c a n s  a n d  P r i v a t e  P r i s o n s

F r a n k  S m i t h

I n t r o d u c t i o n

T h e r e  a r e  c u r r e n t l y  s l i g h t l y  o v e r  t w o  m i l l i o n  i n m a t e s  i n  l o c a l ,  s t a t e  a n d  
f e d e r a l  j a i l s  a n d  p r i s o n s .  O f  t h e s e ,  s o m e  1 . 6  p e r c e n t  a r e  N a t i v e  A m e r i c a n s  
a n d  H a w a i i a n  N a t i v e s ;  i n  F e d e r a l  i n s t i t u t i o n s ,  N a t i v e  A m e r i c a n s  c o n s t i t u t e  2 
p e r c e n t  o f  t h e  p o p u l a t i o n ,  s i n c e  t h e  U . S .  g o v e r n m e n t  i s  i n v o l v e d  i n  c r i m i n a l  
j u s t i c e  e n f o r c e m e n t  o n  r e s e r v a t i o n s .  B e c a u s e  a p p r o x i m a t e l y  6 p e r c e n t  o f  a l l  
U . S .  i n m a t e s  a r e  h e l d  i n  p r i v a t e  p r i s o n s ,  t h e  t o t a l  n u m b e r  o f  N a t i v e  
A m e r i c a n s  i n  t h e s e  f o r - p r o f i t  p r i s o n s  i s  c o m p a r a t i v e l y  r a t h e r  s m a l l .  F o r  
t h a t  r e a s o n ,  t h i s  a r t i c l e  p r e s e n t s  a  p i c t u r e  o f  t h e  c o n d i t i o n s  i n  w h i c h  
N a t i v e  A m e r i c a n s  a r e  h e l d  g i v e n  t h a t  l i m i t e d  e x p e r i e n c e .

H i s t o r i c a l  P e r s p e c t i v e

I n  o r d e r  t o  a c h i e v e  a n  i n f o r m e d  u n d e r s t a n d i n g  o f  t h e  c u r r e n t  s i t u a t i o n  w i t h  
r e g a r d  t o  N a t i v e  A m e r i c a n s  i n  p r i s o n ,  i t  i s  n e c e s s a r y  t o  p l a c e  i t  w i t h i n  a  
l a r g e r  h i s t o r i c a l  a n d  s o c i o l o g i c a l  c o n t e x t .  W h i l e  m o s t  r e s i d e n t s  o f  t h e  US 
h a v e  t h e  n o t i o n  t h e i r  c o u n t r y  w a s  f o u n d e d  o n  t h e  p r i n c i p l e s  o f  j u s t i c e  a n d  
f r e e d o m ,  c l o s e r  e x a m i n a t i o n  r e v e a l s  t h a t  p e r c e p t i o n  i s  n o t  a c c u r a t e ,  
p a r t i c u l a r l y  i n  t h e  c a s e  o f  N a t i v e  A m e r i c a n s . 1

T h e  m o r e  p r o g r e s s i v e  o f  o u r  f o u n d i n g  f a t h e r s  w h o m  w e  r e m e m b e r  s o  f o n d l y  a s  
p r o t e c t o r s  o f  t h e s e  i d e a l s  i n c l u d e  T h o m a s  P a ± n e  a n d  T h o m a s  J e f f e r s o n .  P a i n e  
c o n s i s t e n t l y  r e f e r r e d  t o  I n d i a n s  a s  " s a v a g e s " ,  a n d  u s e d  t h e m  a s  a  n e g a t i v e  
c o m p a r a t i v e  s t e r e o t y p e .  J e f f e r s o n  c o n s i d e r e d  h i s  c o n t e m p o r a r y  I n d i a n s  t o  b e  
h i n d r a n c e s  t o  c o l o n i a l  p r o g r e s s .  T h e  US o n l y  g r a n t e d  N a t i v e s  c i t i z e n s h i p  i n  
1 9 2 4 ,  f i v e  y e a r s  a f t e r  w o m e n  a n d  5 9  y e a r s  a f t e r  B l a c k  m a l e s  w e r e  a l l o w e d  t o  
v o t e .

A f r i c a n  A m e r i c a n s  h a v e  u n d o u b t e d l y  b e e n  p e r v a s i v e l y  d i s c r i m i n a t e d  a g a i n s t  i n  
US h i s t o r y — t h e i r  d e h u m a n i z a t i o n  w a s  e v e n  e m b o d i e d  i n  t h e  C o n s t i t u t i o n .  
S c h o o l c h i l d r e n  l e a r n  o f  t h e  m o r e  e g r e g i o u s  S u p r e m e  C o u r t - a p p r o v e d  v i o l a t i o n s  
o f  t h e  r i g h t s  o f  B l a c k s  s u c h  a s  t h e  D r e d  S c o t t  d e c i s i o n  o r  P l e s s y  v .  
F e u r g e s o n , 2  a n d  t h a t  t h e  C i v i l  W a r  w a s  f o u g h t  i n  p a r t  o v e r  s l a v e r y .  T h e y  m a y  
h a v e  r e a d  t h e  E m a n c i p a t i o n  P r o c l a m a t i o n  a n d  e v e n  t h e  T h i r t e e n t h  t o  F i f t e e n t h  
A m e n d m e n t s  t o  t h e  C o n s t i t u t i o n .  T h e  s o r d i d  h i s t o r y  i n  A m e r i c a  o f  s l a v e  
o w n i n g ,  i n  t h e  n o r t h  a n d  s o u t h ,  o f  l y n c h i n g ,  o f  J i m  C r o w ,  i s  d i s c u s s e d  i n  
m o s t  s c h o o l s .  T h e  r o l e  o f  s u c h  h i s t o r i c  f i g u r e s  a s  F r e d e r i c k  D o u g l a s  o r  
S o j o u r n e r  T r u t h  i s  w i d e l y  r e c o g n i z e d .  M a r t i n  L u t h e r  K i n g  J r . ,  i s  c e r t a i n l y  
b e t t e r  k n o w n  t h a n  m a n y  m e d i o c r e  p r e s i d e n t s .  S e l m a ,  A l a b a m a ,  a n d  L i t t l e  R o c k ,  
A r k a n s a s  a r e  f a m i l i a r  m i l e p o s t s ,  a s  i s  B r o w n  v .  B o a r d  o f  E d u c a t i o n .  S t u d e n t s  
m a y  e v e n  u n d e r s t a n d  t h e  m e a n i n g  o f  r a c i a l  p r o f i l i n g ,  o f  t h e  i m m e n s e  
d i s p a r i t y  b e t w e e n  s e n t e n c i n g  f o r  c r a c k  c o c a i n e ,  m o r e  p r e v a l e n t  i n  i n n e r - c i t y  
n e i g h b o r h o o d s ,  a n d  p o w d e r e d  c o c a i n e ,  m o r e  f a v o r e d  b y  w e a l t h i e r
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T h e y  m a y  p o s s i b l y  b e  a w a r e  t h a t  a  B l a c k  a d o l e s c e n t  h a s  p e r h a p s  a  5 0  t i m e s  
g r e a t e r  c h a n c e  o f  b e i n g  p l a c e d  i n  a n  a d u l t  p e n a l  i n s t i t u t i o n  t h a n  a  w h i c e  
y o u t h  w h o  h a s  b e e n  C h a r g e d  w i t h  e x a c t l y  t h e  s a m e  c r i m e , 3 a n d  t h a t  p e r h a p s  
o n e  o f  t h r e e  y o u n g  B l a c k  m e n  h a s  b e e n  s u b j e c t e d  t o  s o m e  c r i m i n a l  s a n c t i o n ,  
s u c h  a s  p r o b a t i o n ,  p a r o l e ,  j a i l  o r  p r i s o n .

Y e t  h o w  m a n y  A m e r i c a n s ,  y o u n g  o r  o l d ,  f u l l y  u n d e r s t a n d  t h a t  t h i s  s a m e  
d i s e n f r a n c h i s e m e n t ;  t h i s  s a m e  d i s p r o p o r t i o n a t e  t r e a t m e n t  b y  t h e  c r i m i n a l  
j u s t i c e  s y s t e m ,  h a s  a f f e c t e d  N a t i v e  A m e r i c a n s  s i n c e  t h e  A r t i c l e s  o f  
C o n f e d e r a t i o n  w e r e  s i g n e d ?  How m a n y  r e a l i z e  t h a t  b r o k e n  t r e a t i e s  h a v e  b e e n  
t h e  o r d e r  o f  t h e  d a y  f o r  o v e r  t w o  h u n d r e d  y e a r s ?  D o  t h e y  k n o w  t h a t  t h e  e a r l y  
s e t t l e m e n t  o f  t h i s  n a t i o n  i n v o l v e d  p u s h i n g  i n d i g e n o u s  p e o p l e s  i n t o  e v e r  
s m a l l e r ,  l e s s  h a b i t a b l e  r e s e r v a t i o n s ?

How m a n y  s c h o o l  c h i l d r e n  a r e  t a u g h t  t h e  c r u e l  f a c t s  b e h i n d  t h e  g e n o c i d a l  
r e m o v a l  o f  t h e  i n h a b i t a n t s  o f  t h e  p o s t - R e v o l u t i o n a r y  S o u t h e a s t ?  T h e r e  i s  
h a r d l y  a  N a t i v e  A m e r i c a n  t r i b e  t h a t  d o e s  n o t  h a v e  a  h i s t o r y  o f  b r o k e n  
t r e a t i e s  a n d  p e r s e c u t i o n .  W h a t  t h i s  l o n g ,  t r o u b l e d  r e l a t i o n s h i p  b e t w e e n  
E u r o p e a n  A m e r i c a n s  a n d  N a t i v e s  c o n s t i t u t e s  i s  d e l i b e r a t e  d i s r e g a r d  f o r  a n d  
d i s c r i m i n a t i o n  a g a i n s t  N a t i v e  c u l t u r e .  T h e f t  o f  l a n d s ,  e x i l e s ,  
d i s p o s s e s s i o n s ,  a n d  a  p r e v a i l i n g  c o n d e m n a t o r y  a n d  p a t e r n a l i s t i c  a t t i t u d e  
p r o v i d e  t h e  b a c k g r o u n d  f o r  t h e  p r o b l e m s  o f  N a t i v e  A m e r i c a n s  i n  p r i s o n s ,  b o t h  
p u b l i c  a n d  p r i v a t e ,  t o d a y .  I t  p a r t i c u l a r l y  p e r v a d e s  t h e  c o n d i t i o n s  o f  
c o n f i n e m e n t  o f  I n d i a n s  i n  p r i v a t e  p r i s o n s .

C r i m i n a l  J u s t i c e  a n d  I n j u s t i c e

T h e r e  a r e  f o u r  e s p e c i a l l y  s a l i e n t  i s s u e s  r e g a r d i n g  N a t i v e  A m e r i c a n s  a n d  t h e  
c r i m i n a l  j u s t i c e  s y s t e m .  F i r s t  i s  d i s p r o p o r t i o n a t e  i n c a r c e r a t i o n :  a  m u c h  
h i g h e r  p e r c e n t a g e  o f  N a t i v e  A m e r i c a n s  a r e  i m p r i s o n e d ,  p e r  c a p i t a ,  t h a n  a n y  
o t h e r  e t h n i c i t y  e x c e p t  A f r i c a n  A m e r i c a n s .  S e c o n d  i s  d i s r e s p e c t  b y  t h e  
g o v e r n m e n t  f o r  t r a d i t i o n s ,  i n c l u d i n g  a n  i n s t i t u t i o n a l  " c o l o r - b l i n d n e s s "  
w h i c h  o f t e n  f a i l s  t o  r e c o g n i z e  t h e  e f f e c t s  o f  p r e j u d i c e  a n d  o f t e n  d i s r e g a r d s  
c u l t u r a l  b e l i e f s  a n d  p r a c t i c e s .  T h i r d :  l a c k  o f  a c c e s s  t o  s p i r i t u a l i t y  a n d  t o  
h o m e  c o m m u n i t i e s .  L a s t l y ,  t h e r e  i s  a  h i g h e r  p e r c e n t a g e  o f  a l c o h o l - r e l a t e d  
b e h a v i o r  r e s u l t i n g  i n  i m p r i s o n m e n t .  L e t ' s  e x a m i n e  h o w  e a c h  o f  t h e s e  f a c t o r s  
o p e r a t e s ,  p a r t i c u l a r l y  i n  t h e  c o n t e x t  o f  p r i v a t e  p r i s o n s .

D i s p r o p o r t i o n a t e  I n c a r c e r a t i o n

T h e r e  a r e  a p p r o x i m a t e l y  2 6 , 0 0 0  N a t i v e  A m e r i c a n s  i n  US j a i l s  a n d  p r i s o n s  w h o  
h a v e  b e e n  s e n t  t h e r e  a t  a  r a t e  3 8  p e r c e n t  h i g h e r  t h a n  t h e  g e n e r a l  
p o p u l a t i o n .  4 H o w e v e r ,  i f  B l a c k s ,  w h o  c o n s t i t u t e  a b o u t  h a l f  o f  a l l  p r i s o n e r s  
a r e  e x c l u d e d  f r o m  t h e  c a l c u l a t i o n ,  i t  i s  c l e a r  t h a t  t h i s  d i s p r o p o r t i o n  i s  
f a r  m o r e  e g r e g i o u s ,  w h e n  c o m p a r e d  t o  n o n - B l a c k  e t h n i c i t i e s . 5  I n  A l a s k a ,  f o r  
i n s t a n c e ,  i f  N a t i v e s  d o  n o t  a l r e a d y  f o r m  a  p l u r a l i t y  i n  p r i s o n ,  t h e y  s o o n  
w i l l ,  a s  N a t i v e  i n c a r c e r a t i o n  r a t e s  a r e  r i s i n g  r a p i d l y  w h i l e  w h i t e  a n d  
H i s p a n i c  r a t e s  h a v e  r e m a i n e d  r e l a t i v e l y  f l a t ,  a n d  t h e  i n c a r c e r a t i o n  o f  B l a c k  
p e o p l e  h a s  a c t u a l l y  d r o p p e d  i n  r e c e n t  y e a r s .  N a t i v e s  a r e  o n l y  1 6  p e r c e n t  o f  
t h e  g e n e r a l  p o p u l a t i o n  i n  t h a t  s t a t e ,  t h o u g h  t h e y  m a k e  u p  4 0  p e r c e n t  o f  
a d u l t  i n m a t e s .  B e t w e e n  1 9 9 6  a n d  2 0 0 0  i n  A l a s k a ,  t h e  t o t a l  o f  i n c a r c e r a t e d  
w h i t e  m a l e s  r o s e  j u s t  6 p e r c e n t ,  w h i l e  t h e  t o t a l  n u m b e r  o f  N a t i v e  m a l e s  r o s e  
2 3  p e r c e n t .  W h i t e  f e m a l e  t o t a l s  w e n t  u p  b y  2 6  p e r c e n t ,  b u t  N a t i v e  f e m a l e  
i n m a t e s  s k y r o c k e t e d  b y  4 1  p e r c e n t  i n  j u s t  t h o s e  f o u r  y e a r s . 6 A n  e x a m i n a t i o n  
o f  s t a t e - b y - s t a t e  t o t a l s  s h o w s  r e m a r k a b l e  d i s p r o p o r t i o n  i n  e t h n i c  
r e p r e s e n t a t i o n .  I n  A r i z o n a ,  w h e r e  m a n y  r e s e r v a t i o n s  a r e  p o l i c e d  b y  t r i b a l  
a u t h o r i t i e s  a n d  h e a r i n g s  h e l d  i n  t r i b a l  c o u r t s ,  t h e  r a t e  o f  I n d i a n  
i n c a r c e r a t i o n  a p p e a r s  n o t  s i g n i f i c a n t l y  h i g h e r  t h a n  n o n - N a t i v e s . 7

I n  o t h e r  s t a t e s ,  h o w e v e r ,  s u c h  i s  c l e a r l y  n o t  t h e  c a s e . 8 I n  S o u t h  D a k o t a ,  
w h e r e  1 0  p e r c e n t  o f  t h e  s t a t e  p o p u l a t i o n  i s  I n d i a n ,  m a l e  a n d  f e m a l e  N a t i v e s  
m a k e  u p  2 3  p e r c e n t  a n d  3 5  p e r c e n t  r e s p e c t i v e l y ,  o f  a l l  i n m a t e s .  I n  W y o m i n g ,  
I n d i a n s  m a k e  u p  2 p e r c e n t  o f  t h e  s t a t e  p o p u l a t i o n  b u t  7 p e r c e n t  o f

s u r b u r b a n i t e s .
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p r i s o n e r s .  I n  M o n t a n a ,  t h o u g h  o n l y  6 . 8  p e r c e n t  o f  r e s i d e n t s  a r e  N a t i v e ,  t h e y  
a r e  1 8 . 8  p e r c e n t  o f  m e n  a n d  2 9 . 6  p e r c e n t  o f  w o m e n  p r i s o n e r s .  S t i l l  m o r e  
w o r r i s o m e  i s  t h e  f a c t  t h a t  i n  t h e  l a s t  d e c a d e ,  t h e  g e n e r a l  p r i s o n  p o p u l a t i o n  
t h e r e  l e s s  c h a n  d o u b l e d ,  b u t  t o t a l  n u m b e r s  o f  I n d i a n  w o m e n  w e n t  u p  f r o m  17  
t o  8 1 ,  a n  i n c r e a s e  o f  3 7 6  p e r c e n t .

An  e x t e n s i v e  s e a r c h  o f  t h e  l i t e r a t u r e  r e v e a l e d  n o  i n f o r m a t i o n  a b o u t  w h y  
r a t e s  o f  i n c a r c e r a t i o n  f o r  w o m e n  a r e  r i s i n g  f a r  f a s t e r  t h a n  f o r  m e n ,  n o r  w h y  
r a t e s  f o r  N a t i v e  w o m e n  a r e  v a s t l y  o u t p a c i n g  t h o s e  f o r  w h i t e s .  N a t i v e  
H a w a i i a n s  c o n s t i t u t e  a l m o s t  4 0  p e r c e n t  o f  p r i s o n e r s  i n  a n d  f r o m  t h a t  s t a t e .

S i m i l a r  d i s p a r i t i e s  p r e v a i l  a m o n g  j u v e n i l e s . 9 I n  M i n n e s o t a ,  1 2  p e r c e n t  o f  
t h e  j u v e n i l e  p o p u l a t i o n  i s  n o n - w h i t e ,  b u t  t h e y  r e p r e s e n t  4 6  p e r c e n t  o f  
c o m m i t m e n t s  t o  p u b l i c  f a c i l i t i e s  a n d  5 9  p e r c e n t  o f  s e c u r e  p l a c e m e n t s .  
M i n o r i t i e s  w e r e  2 3  p e r c e n t  o f  j u v e n i l e  a r r e s t s ,  b u t  7 0  p e r c e n t  o f  t r a n s f e r s  
t o  a d u l t  c o u r t s .  I n  S o u t h  D a k o t a ,  N a t i v e  j u v e n i l e  r e s i d e n t i a l  p l a c e m e n t s  a r e  
a t  2 7  p e r c e n t .  I n  M o n t a n a ,  1 8  p e r c e n t  o f  a l l  y o u t h f u l  i n m a t e s  a r e  N a t i v e .  
A l a s k a  i s  a t  3 6  p e r c e n t  a n d  i n  1 9 9 7  ( a l l )  m i n o r i t y  y o u t h  r e p r e s e n t e d  4 7  
p e r c e n t  o f  c o m m i t m e n t s  t o  p u b l i c  f a c i l i t i e s ,  a n d  5 7  p e r c e n t  o f  s e c u r e  
d e t e n t i o n  p l a c e m e n t s . 1 0

N a n c y  S c h a f e r  o f  t h e  U n i v e r s i t y  o f  A l a s k a ' s  J u s t i c e  C e n t e r  r e p o r t s ,  " I t  
s e e m s  t h a t  A l a s k a  N a t i v e s  t e n d  t o  a c c u m u l a t e  e x t e n s i v e  r e f e r r a l  h i s t o r i e s  i n  
r u r a l  a r e a s  f o r  b e h a v i o r s  w h i c h  w o u l d  b e  i g n o r e d  o r  d e a l t  w i t h  i n f o r m a l l y  b y  
u r b a n  p o l i c e .  T h e  h i s t o r y  o f  p r i o r  r e f e r r a l s  i s  a  s i g n i f i c a n t  f a c t o r  i n  
a d j u d i c a t i o n s  f o r  r e s i d e n t i a l  p l a c e m e n t . " 1 1  A l a s k a  h a s  r e l u c t a n t l y  u s e d  
p r i v a t e  o u t - o f - s t a t e  " t r e a t m e n t "  f a c i l i t i e s  f o r  t h o s e  y o u t h s  w h o  w e r e  n o t  
t h o u g h t  s u i t a b l e  f o r  j u v e n i l e  c o r r e c t i o n a l  i n s t i t u t i o n s ,  b u t  f o r  w h o m  n o  
i n - s t a t e  a l t e r n a t i v e  w a s  t h o u g h t  t o  e x i s t .  I t  h a s  h a d  c o n s i s t e n t l y  p o o r  
o u t c o m e s  i n v o l v i n g  t h e  c a r e  a n d  r e c i d i v i s m  o f  s u c h  c h i l d r e n .

B e c a u s e  t h e  p e r  d i e m  r a t e s  i n  s o m e  p r i v a t e  f a c i l i t i e s  f o r  m i n o r s  r u n  o v e r  
$ 2 5 0  p e r  d a y ,  t h e s e  c h i l d r e n  r e p r e s e n t  s i g n i f i c a n t  " p r o f i t  c e n t e r s "  t o  t h e  
p r i v a t e  p r o v i d e r s .  N a t i o n w i d e ,  m a n y  o f  t h e s e  o p e r a t i o n s  h a v e  b e e n  e x t r e m e l y  
t r o u b l e d  t o  t h e  p o i n t  w h e r e  c h i l d r e n  h a v e  d i e d  i n  t h e i r  c u s t o d y  f r o m  a b u s e  
a n d  n e g l e c t  a t  t h e  h a n d s  o f  p o o r l y  t r a i n e d  a n d  p a i d  s t a f f .  P r i s o n s  h a v e  b e e n  
t a k e n  b a c k  f r o m  s u b s t a n d a r d  p r i v a t e  o p e r a t o r s .  O f f i c i a l  o v e r s i g h t  o f  t h e  
c o n d i t i o n s  o f  c o n f i n e m e n t  i s  o f t e n  m i n i m a l ,  a s  s t a t e s '  p r i s o n e r s  a r e  h e a v i l y  
s u b s i d i z e d  o y  p a r e n t s '  i n s u r a n c e  a n d  b y  M e d i c a i d  p a y m e n t s - s e n d i n g  s t a t e s  a r e  
l e s s  l i k e l y  t o  a s s e s s  t h e i r  " b a n g  f o r  t h e  b u c k , " a n d  t h e  g e o g r a p h i c  d i s t a n c e  
f r o m  t h e  s e n d i n g  a u t h o r i t y  m a y  b e  s u b s t a n t i a l .

T h i s  d i s p r o o o r t i o n a l i t y  h a s  a  p o w e r f u l  e f f e c t  w h e n  o n e  l o o k s  a t  t h e  s t a t e s  
t h a t  " t r a n s p o r t "  t h e i r  p r i s o n e r s .  M o n t a n a ,  f o r  i n s t a n c e ,  s h i p p e d  l a r g e  
n u m b e r s  o f  r n m a t e s  t o  p r i v a t e  p r i s o n s  i n  T e x a s ,  a n d  a f t e r w a r d s  t o  A r i z o n a  
a f t e r  c o n d i t i o n s  i n  t h e  B o b b y  R o s s  G r o u p  p r i s o n  b e c a m e  e x p l o s i v e .  H a w a i i  
s h i p p e d  i t s  c o n v i c t s  t o  t h e  s a m e  p r i s o n ,  b u t  a f t e r  r a c i a l  a l t e r c a t i o n s  a n d  
p o o r  t r e a t m e n t ,  t h e  p r i s o n e r s  " v o t e d  w i t h  t h e i r  m a t c h e s "  a n d  t w i c e  b u r n e d  
d o w n  t h o s e  l o n e  S t a r  s t a t e  f a c i l i t i e s .  A f t e r  t w o  d e a t h s  i n  t h e  s p r i n g  o f  
2 0 0 1 ,  a  H a w a i i a n  s t a t e  a u d i t  t e a m  f o u n d  t h a t  t h e  CCA F l o r e n c e  p r i s o n  
e s s e n t i a l l y  w a s  b e i n g  r u n  b y  i t s  i n m a t e s .  A l t h o u g h  t h e  g u a r d s  r e c e i v e d  f a r  
b e t t e r  w a g e s  t h a n  m o s t  p r i v a t e  p r i s o n  s t a f f ,  d u e  t o  p r e v a i l i n g  w a g e  
s t a n d a r d s  i n  t h e  c o m m u n i t y ,  t h e y  s t i l l  l a c k e d  t h e  e x p e r i e n c e  a n d  t r a i n i n g  t o  
d e a l  w i t h  p r o b l e m  p r i s o n e r s .  C h a s t e n e d  b y  t h e s e  e x p e r i e n c e s ,  H a w a i i  h a s  n o w  
r e m o v e d  m o s t  t o  O k l a h o m a ,  y e t  i t  i s  c o n t e m p l a t i n g  a l l o w i n g  a n o t h e r  p r i v a t e  
o p e r a t o r  t o  b u i l d  o n  t h e  B i g  I s l a n d  n e a r  H i l o .

I n s t i t u t i o n a l  " C o l o r - b l i n d n e s s "

I n  a  US  S e n a  : e  d e b a t e  o v e r  t h e  J u v e n i l e  J u s t i c e  B i l l ,  t h e  g u l f  b e t w e e n  t h o s e  
w h o  a r e  e m p a t h e t i c  t o  t h e  i n h e r e n t  r a c i s m  o f  t h e  s y s t e m  a n d  t h o s e  w h o  a r e  
n o t  b e c a m e  c r y s t a l  c l e a r .  U t a h ' s  S e n a t o r  O r r i n  H a t c h ,  t r y i n g  t o  e l i m i n a t e  a  
s t a n d i n g  r e q u i r e m e n t  f o r  t a b u l a t i o n  o f  t h e  e t h n i c  d i s p a r i t y  i n  j u v e n i l e  
j u s t i c e  i n  a  s y s t e m  h e  s a w  a s  " c o l o r  b l i n d ,  " i s  q u o t e d  i n  t h e  L o s  A n g e l e s  
T i m e s  a s  d e c l a r i n g ,  " I  h a v e n ' t  h e a r d  o n e  s h r e d  o f  i n f o r m a t i o n  t h a t  p r o v e s
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t h e r e  i s  d i s c r i m i n a t i o n  h e r e . "  M i n n e s o t a  S e n a t o r  P a u l  W e l l s t o n e  r e s p o n d e d ,  I  
c a n n o t  b e l i e v e  t h a t  I  h a v e  h e a r d  o n  t h e  f l o o r  o f  t h e  S e n a t e  a n  a r g u m e n t  t h a t  
r a c e  i s  n o t  t h e  c r i t i c a l  c o n s i d e r a t i o n . W h e n  w e  g e t  t o  t h e  q u e s t i o n  o f  w h i c h  
k i d s  a r e  a r r e s t e d  a n d  w h i c h  k i d s  a r e  n o t ,  y o u  d o n ' t  t h i n k  t h a t  h a s  a n y t h i n g  
t o  d o  w i t h  r a c e  t o d a y  i n  A m e r i c a ?  W h e n  w e  g e t  t o  t h e  q u e s t i o n  o f  s e n t e n c i n g ,  
y o u  d o n ' t  t h i n k  t h a t  h a s  a n y t h i n g  t o  d o  w i t h  r a c e ?  Y o u  a r e  s l e e p w a l k i n g  
t h r o u g h  h i s t o r y . 1 2

B l a c k  y o u t h  s e l f - r e p o r t  c o m m i t t i n g  v i o l e n t  c r i m e s  a b o u t  5 0  p e r c e n t  m o r e  t h a n  
d o  w h i t e s .  B u t  t h e y  a r e  f o u r  t i m e s  m o r e  l i k e l y  t o  b e  a r r e s t e d ,  a n d  s e v e n  
t i m e s  m o r e  l i k e l y  t o  b e  l o c k e d  u p  f o r  v i o l e n t  c r i m e s  a s  t h e i r  w h i t e  
c o u n t e r p a r t s .  W h i t e  y o u t h s  s e e m  t o  m a t u r e  o u t  o f  v i o l e n t  b e h a v i o r  i n  t h e i r  
e a r l y  t w e n t i e s .  B u t  i f  B l a c k  y o u t h  h a v e  s i m i l a r  e m p l o y m e n t  l e v e l s ,  t h e i r  
r a t e  o f  v i o l e n c e  d e c l i n e s  a l s o .  N o  s i m i l a r  s t u d y  h a s  b e e n  d o n e  w i t h  r e g a r d  
t o  N a t i v e  . A m e r i c a n  v i o l e n t  c r i m e  p a t t e r n s ;  h o w e v e r  t h i s  c h a p t e r ' s  a n a l y s i s  
m a y  s h e d  s o m e  l i g h t  o n  c o n d i t i o n s  t h a t  c o n t r i b u t e  t o  t h e  h i g h  r a t e  o f  I n d i a n  
i n c a r c e r a t i o n .

A c c o r d i n g  t o  t h e  2 0 0 0  US C o m m i s s i o n  o n  C i v i l  R i g h t s  r e p o r t  o n  S o u t h  D a k o t a  
t h e r e  i s  " 8 5  p e r c e n t  u n e m p l o y m e n t  o n  t h e  r e s e r v a t i o n s  c o m p a r e d  t o  2 . 7  
p e r c e n t  u n e m p l o y m e n t  f o r  t h e  n o n - N a t i v e  p o p u l a t i o n . "  " O n  a n y  g i v e n  d a y , "  i t  
s t a t e s ,  " a n  e s t i m a t e d  o n e  i n  2 5  A m e r i c a n  I n d i a n s  1 8  y e a r s  o l d  a n d  o l d e r  i s  
u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  n a t i o n ' s  c r i m i n a l  j u s t i c e  s y s t e m . " 1 3  T h i s  i s  
2 . 5  t i m e s  h i g h e r  t h a n  t h e  r a t e  f o r  w h i t e s .

I t  i s  n o  w o n d e r  N a t i v e s  h a v e  m a r g i n a l  f a i t h  i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m ,  
w h i c h  t h e y  f e e l  c l e a r l y  d i s c r i m i n a t e s  a g a i n s t  t h e m .  T h e  C o m m i s s i o n  a s k e d  
" w h y  S o u t h  D a k o t a  i n c a r c e r a t e s  m o r e  t h a n  t w i c e  t h e  n u m b e r  o f  c r i m i n a l s  a s  
i t s  n e i g h b o r i n g  s t a t e  a n d  w h y  N a t i v e  A m e r i c a n s  c o m p r i s e  4  t i m e s  t h e  p r i s o n  
p o p u l a t i o n  c o m p a r e d  t o  t h e i r  p e r c e n t a g e  i n  t h e  S t a t e ' s  t o t a l  p o p u l a t i o n . " 1 4  
R a c i a l  p r o f i l i n g  b e g i n s  e a r l y ,  a n d  s u s p e c t s  a r e  m u c h  m o r e  l i k e l y  t o  b e  
c h a r g e d .  R u t h  S t e i n b e r g e r  r e p o r t s l 5  t h a t  o f  4 1  i n c i d e n t s  w h e r e  M o n t a n a  
j u v e n i l e s  w e r e  p e p p e r  s p r a y e d ,  " 4 0  t a r g e t e d  I n d i a n  y o u t h . "  S h e  d e t a i l s  
a c c o u n t s  o f  t h e  d e c i s i o n  t o  p l a c e  N a t i v e  i n m a t e s  i n  a d m i n i s t r a t i v e  
s e g r e g a t i o n  ( a d - s e g ) . I t  a p p e a r s  t h a t  t h e  d u e  p r o c e s s  r i g h t s  o f  N a t i v e s  a r e  
d i s r e g a r d e d  a n d  c o m m i t m e n t s  o f  N a t i v e s  t o  a d - s e g  a n d  m a x i m u m  u n i t s  a r e  
f r e q u e n t l y  w h i m s i c a l .  S t e i n b e r g e r  w r i t e s :  S t a t i s t i c s  s h o w  t h a t  f r o m  i n i t i a l  
c o n t a c t  w i t h  p o l i c e  t o  l e n g t h  o f  s e n t e n c e ,  t h e  d i f f e r e n c e s  
d i s p r o p o r t i o n a t e l y  p u n i s h  N a t i v e  A m e r i c a n s ,  u l t i m a t e l y  a f f e c t i n g  f a m i l i e s  
a n d  c o m m u n i t i e s  a s  w e l l . W h i l e  t h e  o r i g i n s  o f  t h e  p r o b l e m s  a r e  c o m p l e x ,  a n d  
i t  i s  i m p o s s i b l e  t o  h i g h l i g h t  o n e  p a r t i c u l a r  f a u l t ,  s t a t i s t i c s  r e v e a l  t h a t  
t h e  s u m  o f  t h o s e  p r o b l e m s  p l a c e  I n d i a n s  i n t o  c o n f i n e m e n t  f a r  e a r l i e r ,  a n d  
f o r  l e s s  s e r i o u s  c r i m e s  t h a n  o t h e r  A m e r i c a n s .  A d d i t i o n a l l y ,  i n d i c a t i o n s  a r e  
t h a t  b e i n g  d e n i e d  p a r o l e  o p p o r t u n i t i e s  m a y  i n c r e a s e  t h e  s e n t e n c e s  s e r v e d  b y  
I n d i a n s  e v e r ,  f u r t h e r .  1 6  S h e  a l s o  q u o t e s  n u m e r o u s  a n e c d o t a l  r e p o r t s  o f  w h i t e s  
b e i n g  g i v e n  s l a p s  o n  t h e  w r i s t  f o r  o f f e n s e s  a g a i n s t  I n d i a n s ,  a s  w e l l  a s  
n a t i o n w i d e  f i g u r e s  f o r  g r a n t i n g  o f  p a r o l e  t h a t  a r e  s i m i l a r  t o  t h o s e  f o u n d  o n  
t h e  S t a t e  o f  A l a s k a ' s  D e p a r t m e n t  o f  C o r r e c t i o n s  w e b s i t e .  T h e r e ,  i t  a p p e a r s  
t h a t  N a t i v e s  g e t  p a r o l e  a t  h a l f  t h e  r a t e  o f  w h i t e s ,  b u t  h a v e  t h e i r  p a r o l e s  
v i o l a t e d  t v / i c e  a s  o f t e n . 1 7  A  p u b l i c  i n s t i t u t i o n  u s u a l l y  h a s  a  p a r o l e  o r  
p r o b a t i o n  o f f i c e r  t o  f a c i l i t a t e  a n  i n m a t e ' s  t r a n s i t i o n  b a c k  t o  " o u t s i d e "  
l i f e .  P r i v a t e s  r a r e l y  p r o v i d e  s u c h  s u p p o r t .  R o b e r t  G u i l f o y l e ,  a  S e n e c a  w h o  
i s  a  t r i b a l  c o n s u l t a n t  s t a t e s :  " T h e  m e d i a n  ( a g e )  o f  a  p r i s o n e r  i n  t h e  US i s  
3 4 ,  y e t  t h e  m e d i a n  a g e  o f  a n  A m e r i c a n  I n d i a n  p r i s o n e r  i s  s l i g h t l y  u n d e r  2 0  
y e a r s  o f  a g e . " 1 8  M o r e o v e r ,  S c o t t  C r i c h t o n  o f  t h e  M o n t a n a  A m e r i c a n  C i v i l  
L i b e r t i e s  U n i o n  h a s  s a i d ,  " P e o p l e . w h o  c l a i m  t h a t  r a c i s m  i s  n o t  a n  i s s u e  i n  
M o n t a n a ,  h a v e  t h e i r  h e a d s  i n  t h e  c l o u d s .  R a c i s m  h e r e  i s  r e a l  a n d  i t  i s  
p r o f o u n d ,  i t ' s  d e m o n s t r a t e d  i n  t h e  p r i s o n  s y s t e m  a t  e a c h  s t a g e  o f  t h e  
p r o c e s s i n g ,  f r o m  p r o f i l i n g  a n d  a r r e s t s  a n d  p u b l i c  d e f e n s e  t o  p r o b a t i o n . " 1 9

W h i l e  v i s i b i l i t y  i n  s m a l l  t o w n s  i s  a  f a c t o r  i n  m o r e  f r e q u e n t  l a w  e n f o r c e m e n t  
r e f e r r a l s ,  I n d i a n s  w h o  a r e  n o t  " i n s t i t u t i o n a l i z e d "  f r e q u e n t l y  t e n d  t o  t a k e  
b l a m e  f o r  o f f e n s e s  o n  i n i t i a l  q u e s t i o n i n g ,  m o r e  s o  t h o s e  w h o  a r e  l e s s  
" a s s i m i l a t e d "  t h a n  t h o s e  w h o  a r e  n o t .  U n i v e r s i t y  o f  A l a s k a  r e s e a r c h e r  
P h y l l i s  M o r r o w ,  w h o  d i d  a n  e x h a u s t i v e  s t u d y  o f  Y u p ' i k  i n  t h e  s t a t e  c o u r t
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s y s t e m ,  f o u n d  t h a t  b o t h  d e f e n d a n t s  a n d  w i t n e s s e s  f e e l  c o e r c e d ,  a n d  
e x p e c t a t i o n s  a r e  q u i t e  d i f f e r e n t  b e t w e e n  t h e m  a n d  w h i t e s . 2 0  T h i s  c o m m o n l y  
r e s u l t s  i n  a c c e p t a n c e  o f  g u i l t ,  f a c i l i t a t i n g  p r o s e c u t i o n  a n d  e l i m i n a t i n g  
p l e a  b a r g a i n i n g  c h i p s  f o r  d e f e n d a n t s .  C a r e y  V i c e n t e ,  f o r m e r  c h i e f  j u d g e  o f  
t h e  J i c a r i l l a  A p a c h e  T r i b e ,  w r o t e ,  " A m o n g  t h e  A p a c h e s  t h e  t e l l i n g  o f  t r u t h  
i s  e x t r e m e l y  i m p o r t a n t .  . T h e  i m p l i c a t i o n s  o f  s u c h  v a l u e s  i n  c u r r e n t  l e g a l  
p r o c e s s  h a v e  b e e r  t h a t  f e w  c r i m i n a l  c a s e s  a r e  c o n t e s t e d . " 2 1  A f o r m e r  S o u t h  
D a k o t a  c o r r e c t i o n a l  c o u n s e l o r  w h o  i s  I n d i a n  r e p o r t e d  t h a t  h i s  i n s t i t u t i o n  
c r i t i c i z e d  h i m  f o r  s t a r t i n g  t h e  h e a l i n g  p r o c e s s  w i t h  g e t t i n g  a n  i n m a t e ' s  
a c c e p t a n c e  o f  g u i l t  f o r  c r i m e s .

O f  t h e  d o z e n s  o f  i n d i v i d u a l s  c o n s u l t e d  f o r  t h i s  a r t i c l e  a b o u t  t h e  i s s u e s  
f a c i n g  N a t i v e  p e o p l e  w i t h  r e g a l ' d  t o  t h e  c r i m i n a l  j u s t i c e  s y s t e m ,  p e r h a p s  a  
t h i r d  i n d e p e n d e n t l y  m e n t i o n e d  s u b s t a n c e  a b u s e .  I n a d e q u a t e  l e g a l  
r e p r e s e n t a t i o n ,  w a s  f r e q u e n t l y  m e n t i o n e d ,  a n d  m o s t  i n t e r e s t i n g l y ,  t h e  
p r o p e n s i t y  f o r  N a t i v e s  n o t  o n l y  t o  c o n f e s s ,  b u t  t o  s u p p l y  c o n s i d e r a b l e  
d e t a i l s  o f  t h e  c r i m e s  f o r  w h i c h  t h e y  w e r e  b e i n g  q u e s t i o n e d . 2 2

B u t  p r i v a t e  p r i s o n s ,  w i t h  t h e i r  p o o r l y  t r a i n e d ,  h i g h  t u r n o v e r  s t a f f ,  f a i l  t o  
r e c o g n i z e  t h e  n e e d  f o r  a n  e n v i r o n m e n t  t h a t  v a l u e s  a n d  e n h a n c e s  t h e  u s e  o f  
t r a d i t i o n  i n  r e h a b i l i t a t i o n .  I n  f a c t ,  t h e  p r o c e s s  o f  i n s t i t u t i o n a l i z a t i o n ,  
w h i c h  p r o c e e d s  f r o m  c o n f i n e m e n t  w h i c h  i s  d i s e n g a g e d  f r o m  c u l t u r e ,  i n t e r f e r e s  
w i t h  t h e  t r a d i t i o n a l  f u n c t i o n  o f  h o n e s t y  i n  t h e  h e a l i n g  p r o c e s s .

R e l i g i o u s  a n d  C u l t u r a l  I s s u e s  a n d  R e h a b i l i t a t i o n

N a t i v e  A m e r i c a n  i n m a t e s  o f t e n  f a c e  s i g n i f i c a n t  c u l t u r a l  d i s c r i m i n a t i o n .  
H e a l i n g  i n  t h e i r  c o m m u n i t i e s  o f  o r i g i n  r e q u i r e s  u t i l i z i n g  t r a d i t i o n a l  
r e s o u r c e s .  B e s i d e s  a c c e p t i n g  r e s p o n s i b i l i t y  f o r  t h e i r  c r i m e s ,  o f f e n d e r s  n e e d  
t o  e n g a g e  t h e m s e l v e s  i n  p r o v i d i n g  r e s t i t u t i o n  t o  t h e i r  v i c t i m s ,  a n d  i n  
c l e a n s i n g  t h e m s e l v e s  o f  t h e  b e h a v i o r  a n d  a t t i t u d e s  t h a t  c a u s e d  t h e m  t o  h u r t  
o t h e r s .  T h i s  m a y  i n v o l v e  r e c e i v i n g  c o u n s e l  f r o m  e l d e r s  a n d  s p i r i t u a l  g u i d e s ,  
a n d  p a r t i c i p a t i n g  i n  h e a l i n g  c i r c l e s .

T h e r e  o f t e n  e x i s t  c l a s h e s  b e t w e e n  t h i s  c u l t u r a l l y - b a s e d  r e h a b i l i t a t i v e  
p r o c e s s  a n d  p r i s o n  a d m i n i s t r a t i o n  a n d  r u l e s .  A l t h o u g h  t r a d i t i o n a l  h e a l i n g  i s  
s e e n  a s  a  p o w e r f u l  d e t e r r e n t  t o  r e c i d i v i s m ,  N a t i v e  i n m a t e s  h a v e  b e e n  
f o r b i d d e n  t h e  u s e  o f  s w e a t  l o d g e s  a n d  p r i s o n s  h a v e  e n f o r c e d  g r o o m i n g  c o d e s  
p r o h i b i t i n g  l o n g  h a i r .

I n m a t e s  h a v e  b e e n  m a d e  t o  p r o v e  t h e i r  N a t i v e  a n c e s t r y  i n  o r d e r  t o  
p a r t i c i p a t e  i n  c u l t u r a l  a c t i v i t i e s ,  t h o u g h  t h i s  i s  n o t  r e q u i r e d  o f  t h o s e  o f  
o t h e r  e t h n i c i t i e s .  T h e  p o s s e s s i o n  o r  u s e  o f  m a t e r i a l s  c e n t r a l  t o  t h e  
r e l i g i o u s  p r o c e s s  s u c h  a s  c e d a r ,  s a g e  a n d  s w e e t g r a s s  m a y  n o t  b e  a l l o w e d .  I n  
M o n t a n a ,  a  C h r i s t i a n  c h o i r  w a s  a l l o w e d  i n t o  a  c o r r e c t i o n a l  f a c i l i t y  w i t h o u t  
b e i n g  s e a r c h e d ,  y e t  g u a r d s  a r e  a l l e g e d  t o  h a v e  s t r i p - s e a r c h e d  a  m e d i c i n e  m a n  
w h o  h a d  c o m e  t o  p r o v i d e  c o u n s e l  t o  i n m a t e s .  G u a r d s  e x a m i n e d  t h e  c o n t e n t s  o f  
g u i d e s '  m e d i c i n e  p o u c h e s .  S t e i n b e r g e r  q u o t e s  M o n t a n a  L a k o t a  p r i s o n e r  M a n u e l  
R e d w o m a n  a s  s a y i n g  t h a t  t h e  f o r m e r  p r i s o n  c h a p l a i n  c l a i m e d  t o  b e  a b l e  t o  
c o n d u c t  t r a d i t i o n a l  c e r e m o n i e s ,  a n d  t r i e d  t o  d e n y  a c c e s s  t o  t r a d i t i o n a l  
i t e m s  i n v o l v e d  i n  w o r s h i p .  R e d w o m a n  r e m a r k e d  t h a t  w h i l e  i n m a t e s  w e r e  a l l o w e d  
t o  h a v e  f o u r  b o o k s  o n  C h r i s t i a n  o r  M u s l i m  s p i r i t u a l i t y ,  o n l y  o n e  w a s  a l l o w e d  
o n  N a t i v e  t r a d i t i o n s . 2 3  A g a i n ,  w i t h  p r i v a t e  p r i s o n s ,  t h e r e  i s  e v e n  l e s s  
o v e r s i g h t  c o n c e r n i n g  t h e  c o n d i t i o n s  o f  c o n f i n e m e n t  a n d  a d h e r e n c e  t o  l a w  
r e g a r d i n g  p r i s o n e r s '  r i g h t s  t h a n  i n  t h e  p u b l i c  s e c t o r ,  s o  e x p e c t a t i o n s  o f  
s u c h  p r o t e c t i o n s  a r e  m i n i m i z e d .  I n  m a n y  s t a t e s  t h e r e  a r e  n o  s t a t u t e s  
g o v e r n i n g  t h e  c o n d u c t  o f  s u c h  i n s t i t u t i o n s .

C u l t u r a l  r e s t o r a t i o n  h a s  s h o w n  r e a l  a n d  n e c e s s a r y  r e s t o r a t i v e  q u a l i t i e s  f o r  
I n d i a n  p r i s o n e r s .  T h e  w o r l d  o u t s i d e  t h e i r  v i l l a g e s  a n d  r e s e r v a t i o n s  i s  o f t e n  
a  v e r y  f o r e i g n  p l a c e ,  a s  t h e  Y u p ' i k  s t u d y  c i t e d  a b o v e  s h o w s .  M o s t  o f  w h i t e  
A m e r i c a n s  c a n ' t  r e a l l y  u n d e r s t a n d  a n d  e m p a t h i z e  w i t h  a  p e o p l e  w h o  h a v e  b e e n  
d i s p o s s e s s e d  o f  t h e i r  l a n d s .  G e n e r a t i o n s  i n  t h e  US a n d  C a n a d a  w e r e  e x i l e d  
w i t h o u t  l e g i t i m a t e  c a u s e  a n d  p u n i s h e d  f o r  s p e a k i n g  t h e i r  l a n g u a g e s  w h e n  t h e y  
w e r e  f o r c e d  t o  a t t e n d  d i s t a n t  r e s i d e n t i a l  s c h o o l s .  C h i l d r e n  w h o  u s e d  t o

of 13 3/11/2003 9:16 A M



Actually..,

l e a r n  f r o m  t h e i r  r e s p e c t e d  e l d e r s  a r e  n o w  s u f f e r i n g  t h e  f o r c e d  a s s i m i l a t i o n  
i n t o  t h e  b r o a d e r  W e s t e r n  s o c i e t y .  T e l e v i s i o n  s e t s  f i l l  t h e i r  d w e l l i n g s  w i t h  
s i t c o m s ,  c a r t o o n s ,  e x p l o d i n g  c a r s  a n d  g a m e  s h o w s .  R e s e r v a t i o n  a n d  v i l l a g e  
I n d i a n s  e n c o u n t e r  a  s e p a r a t e  r e a l i t y ,  a  c u l t u r e  a s  f o r e i g n  t o  t h e m  a s  i f  
t h e y  w e r e  L a o t i a n  H m o n g  r e f u g e e s ,  t r a n s p l a n t e d  t o  A m e r i c a .  T h i s  c u l t u r a l  
i n t r u s i o n  d i s s o l v e s  t h e  g l u e  t h a t  h o l d s  t h e i r  c o m m u n i t i e s  t o g e t h e r .

T h e  p a t e n t  d i s c r i m i n a t i o n  a g a i n s t  i n m a t e s  w h o  d e s i r e  t o  e n g a g e  i n  
t r a d i t i o n a l  p r a c t i c e s  r e s u l t e d  i n  t h e  1 9 9 3  p a s s a g e  o f  t h e  N a t i v e  A m e r i c a n  
F r e e  E x e r c i s e  o f  R e l i g i o n  A c t ,  a u t h o r e d  b y  H a w a i i  S e n a t o r  D a n i e l  I n o u y e ,  a  
p e r e n n i a l  c h a m p i o n  o f  I n d i a n  i s s u e s .  S i x  c o - s p o n s o r s  i n c l u d e d  W e l l s t o n e  a n d  
B e n  N i g h t h o r s e  C a m p b e l l  o f  C o l o r a d o ,  t h e  o n l y  N a t i v e  A m e r i c a n  S e n a t o r .  T h e  
a c t  o s t e n s i b l y  p r o v i d e d  p a r i t y  f o r  I n d i a n  i n m a t e  r e l i g i o u s  o b s e r v a n c e s ,  
i n c l u d i n g  a c c e s s  t o  s p i r i t u a l  l e a d e r s ,  m a t e r i a l s  u s e d  i n  c e r e m o n i e s ,  f o o d  
f o r  r e l i g i o u s  d i e t s ,  o u t d o o r  s e c u r e  s w e a t  l o d g e s  a n d  t e e p e e s .  I t  a l l o w e d  
i n m a t e s  t o  w e a r  l o n g  h a i r  i f  t h e  p r a c t i c e  w a s  p a r t  o f  t h e i r  t r a d i t i o n a l  
b e l i e f s .  W h e n  s i g n i n g  t h e  b i l l ,  P r e s i d e n t  C l i n t o n  s t a t e d :

T h e  a g e n d a  f o r  r e s t o r a t i o n  o f  r e l i g i o u s  f r e e d o m  i n  A m e r i c a  w i l l  n o t  b e  
c o m p l e t e  u n t i l  t r a d i t i o n a l  N a t i v e  A m e r i c a n  r e l i g i o u s  p r a c t i c e s  h a v e  r e c e i v e d  
t h e  p r o t e c t i o n  t h e y  d e s e r v e .  My A d m i n i s t r a t i o n  h a s  b e e n  a n d  w i l l  c o n t i n u e  t o  
w o r k  a c t i v e l y  w i t h  N a t i v e  A m e r i c a n s  a n d  t h e  C o n g r e s s  o n  l e g i s l a t i o n  t o  
a d d r e s s  t h e s e  c o n c e r n s . 2 4

T h o u g h  t h e s e  a r e  n o b l e  s e n t i m e n t s ,  i t  c a n  b e  p r e s u m e d  t h e y  w i l l  b e  h o n o r e d  
m o r e  i n  t h e  b r e a c h  t h a n  t h e  o b s e r v a n c e .  T h e  i n i t i a t i v e  f o r  t h e  p a s s a g e  o f  
t h e  A c t ,  i r o n i c a l l y ,  w a s  t h e  US S u p r e m e  C o u r t  ( 5 - 4 )  d e c i s i o n  i n  O r e g o n  v .  
S m i t h  2 5  w h i c h  a l l o w e d  a  s t a t e  t o  d i s c r i m i n a t e  a g a i n s t  n o n - c r i m i n a l  I n d i a n  
e m p l o y e e s  w h o  h a d  i n f r e q u e n t l y  t a k e n  a  s m a l l  a m o u n t  o f  p e y o t e  i n  a  r e l i g i o u s  
c e r e m o n y .  T h e  C o u r t  t h u s  i g n o r e d  i t s  o w n  p r e c e d e n t  o f  t h e  " c o m p e l l i n g  
i n t e r e s t "  s t a n d a r d .

E a r l i e r  C o n g r e s s i o n a l  a c t i o n  i n  t h e  1 9 7 8  A m e r i c a n  I n d i a n  R e l i g i o u s  F r e e d o m  
A c t  w a s  u n f o r t u n a t e l y  d e e m e d  t o  b e  p o l i c y  r a t h e r  t h a n  l a w  i n  t h e  1 9 8 8  
d e c i s i o n  L y n g  v .  N o r t h w e s t  I n d i a n  C e m e t e r y  A s s o c i a t i o n . 2 6  J u s t i c e  B l a c k m u n ,  
i n  d i s s e n t  i n  S m i t h ,  c o m m e n t e d  t h a t  t h e  s t a t e  h a d  n e v e r  o f f e r e d  a n y  e v i d e n c e  
t h a t  p e y o t e  w a s  h a r m f u l .  T h e  s a m e  " c o m p e l l i n g  i n t e r e s t "  d i d  n o t  p r o h i b i t  t h e  
C a t h o l i c  C h u r c h ' s  u s e  o f  s a c r a m e n t a l  w i n e  i n  m a s s e s  d u r i n g  P r o h i b i t i o n ,  o f  
c o u r s e .  A n t h r o p o l o g i s t s  f e e l  t h a t  t h e  s p i r i t u a l  u s e  o f  p e y o t e  m a y  d a t e  b a c k  
t h o u s a n d s  o f  y e a r s  a n d  s t y l i z e d  r e p r e s e n t a t i o n s  o f  t h e  c a c t u s  a p p e a r  i n  
t r a d i t i o n a l  s o u t h w e s t e r n  a r t .  I n  1 9 9 7 ,  t h e  S u p r e m e  C o u r t  o n c e  a g a i n  
o v e r t u r n e d  a n  a c t  o f  C o n g r e s s  i n  d e c i d i n g  t h e  o b s c u r e  z o n i n g  c a s e  o f  C i t y  o f  
B o e r n e ,  T e x a s  v .  F l o r e s ,  w h e n  i t  f o u n d  t h e  R e l i g i o u s  F r e e d o m  R e s t o r a t i o n  A c t  
t o  b e  u n c o n s t i t u t i o n a l  o n  F o u r t e e n t h  A m e n d m e n t  g r o u n d s . 2 7  D o z e n s  o f  l i b e r a l  
t o  c o n s e r v a t i v e ,  r e l i g i o u s  a n d  s e c u l a r  o r g a n i z a t i o n s  h a d  j o i n e d  i n  a n  a m i c u s  
b r i e f ,  t o  n o  a v a i l .

C o m p o u n d i n g  t h e  d e n i a l  o f  a c c e s s  t o  m e a n i n g f u l  s p i r i t u a l  o p p o r t u n i t i e s  i s  
t h e  r e l a t e d  i s s u e  o f  p r o x i m i t y  t o  h o m e  c o m m u n i t i e s .  I r o n i c a l l y ,  C o r n e l l  
C o r r e c t i o n s  m a d e  t h i s  a r g u m e n t  i n  a d v o c a t i n g  f o r  t h e  r e t u r n  o f  N a t i v e  
i n m a t e s  t o  A l a s k a  f r o m  t h e i r  c o m p e t i t o r ' s  f a c i l i t y  i n  A r i z o n a .  N a t i v e s  a r e  
c l o s e l y  b o u n d  t o  t h e i r  c o m m u n i t i e s  o f  o r i g i n .  T o  a c h i e v e  t h e i r  
r e h a b i l i t a t i o n  p o t e n t i a l  t h e y  n e e d  t o  m a i n t a i n  t h o s e  c o n n e c t i o n s  t o  t h e i r  
e x t e n d e d  f a m i l i e s  a n d  s u p p o r t  s y s t e m s .  F a r  t o o  o f t e n  t h e y  a r e  i n c a r c e r a t e d  
h u n d r e d s ,  i f  n o t  t h o u s a n d s  o f  m i l e s  f r o m  t h e i r  h o m e s  a n d  f a m i l i e s .  W i t h  t h e  
r i s e  o f  p r i v a t e  p r i s o n s ,  t h i s  s i t u a t i o n  h a s  b e c o m e  p a r t i c u l a r l y  e x a c e r b a t e d  
a s  m u l t i n a t i o n a l  c o r p o r a t i o n s  l o c a t e  i n  t h e  a r e a s  w i t h  t h e  l o w e s t  t a x e s  a n d  
w a g e s .  P r i s o n e r s  o f  a l l  e t h n i c i t i e s  h a v e  b e e n  t r a n s p o r t e d  u p  t o  t h o u s a n d s  o f  
m i l e s ,  s u c h  a s  N a t i v e  H a w a i i a n  p r i s o n e r s  w h o  a r e  n o w  b e i n g  h e l d  i n  O k l a h o m a  
a f t e r  d i s a s t r o u s  e x p e r i e n c e s  i n  A r i z o n a  a n d  T e x a s .  W a s h i n g t o n ,  DC p r i s o n e r s  
h a v e  b e e n  h e l d  i n  a n o t h e r  p r i v a t e  p r i s o n  i n  F l o r e n c e  a l s o ,  a s  w e r e  m o r e  t h a n  
8 0 0  A l a s k a n  p r i s o n e r s ,  i n c l u d i n g  o v e r  3 0 0  A l a s k a  N a t i v e s . 2 8  D o z e n s  o f  t h e s e  
N a t i v e s  h a v e  c o m m u n i c a t e d  t h e i r  i n t e n s e  d i s p l e a s u r e  w i t h  t h e i r  t r e a t m e n t  i n  
f o r - p r o f i t  p r i s o n s .  I n m a t e  H a r o l d  K a n k a n t o n ,  t h e  f i r s t  c h i e f  o f  t h e  W i l d w o o d  
P r i s o n  N a t i v e  C u l t u r e  C l u b  i n  K e n a i ,  A l a s k a ,  h a v i n g  s e r v e d  f i v e  y e a r s  i n  t h e
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A r i z o n a  p r i v a t e  p r i s o n ,  s t a t e d ,  " A l l  t h e y  d o  i s  w a r e h o u s e  y o u .  . T h e y  d o n ' t  
h a v e  a  c l u e . "  O t h e r  N a t i v e  i n m a t e s  n o d d e d  i n  a g r e e m e n t .  H e  r e m a r k e d  a b o u t  
p r i v a t e  p r i s o n  c o r p o r a t i o n s ,  " T h e y ' r e  u s i n g  u s  a s  a  p a w n . " 2 9

D u r i n g  a  r e c e n t  a t t e m p t  b y  C o r n e l l  C o r r e c t i o n s  t o  b u i l d  a  p r i v a t e  p r i s o n  
a d j a c e n t  t o  W i l d w o o d ,  f a r  f r o m  t h e i r  A l a s k a n  f a m i l i e s '  h o m e s ,  m a n y  i n m a t e s  
w r o t e  w i t h  s p e c i f i c  c o m p l a i n t s .  T h e y  c o u n t e r b a l a n c e d  r e p r e s e n t a t i o n s  b y  a  
l o c a l  t r i b a l  a s s o c i a t i o n  t h a t  t r i e d  t o  g e t  f i n a n c i a l l y  i n v o l v e d  i n  t h e  
" R e n t - A - P e n "  b u s i n e s s .  I n m a t e  C o u n c i l  P r e s i d e n t  M i c h a e l  T e b o  l i s t e d  a  l o n g  
s e r i e s  o f  c o m p l a i n t s  a b o u t  t r e a t m e n t  o f  h i m s e l f  a n d  h i s  f e l l o w  i n m a t e s  i n  
t h e  c a r e  o f  t h e  p r i v a t e  c o m p a n i e s  a n d  q u e s t i o n e d  t h e  s i n c e r i t y  o f  t h e  
f i n a n c i a l l y  s h a k y  l o c a l  N a t i v e  C o r p o r a t i o n  s i n g e  i t  w o u l d  h a v e  p r o f i t e d  
h a n d s o m e l y  i f  t h e  p r o p o s e d  p r i s o n  w e r e  b u i l t  o n  i t s  l a n d . 3 0  A n  e a r l i e r  
p r o p o s e d  v e n t u r e  w i t h  a n o t h e r  A l a s k a  N a t i v e  c o r p o r a t i o n  e n d e d  i n  d i s a s t e r ,  
p a r t l y  b e c a u s e  t h e  r e m o t e  p r i s o n  s i t e  w a s  r e l a t i v e l y  i n a c c e s s i b l e  t o  m o s t  
f a m i l i e s  o f  i n m a t e s .

A p r i v a t e  p r i s o n  i n m a t e ' s  f a m i l y  m e m b e r  f r o m  K e t c h i k a n ,  i n  S o u t h e a s t  A l a s k a ,  
r e c e i v e d  d o c u m e n t s  t h a t  h a d  b e e n  s m u g g l e d  o u t  o f  o n e  o f  t h e  F l o r e n c e ,
A r i z o n a  C o r r e c t i o n a l  C o r p o r a t i o n  o f  A m e r i c a  p r i s o n s .  T h e y  d e t a i l e d  
o u t r a g e o u s  p u n i s h m e n t s  o f  N a t i v e s  s e e k i n g  r e s p e c t  f o r  a n d  o b s e r v a n c e  o f  
c u l t u r a l  r i t e s  a n d  t r a d i t i o n s .

A f t e r  a  C o r n e l l  p r i v a t e  p r i s o n  w a s  p r o p o s e d  f o r  h i s  o w n  t o w n ,  h e  t u r n e d  t h e m  
o v e r  t o  t h e  l o c a l  n e w s p a p e r .  P o s t i n g s  t o  t h e  N a t i v e  A m e r i c a n  P r i s o n e r
S u p p o r t  w e b s i t e  b y  a n d  a b o u t  A l a s k a  p r i s o n e r s  b e i n g  h e l d  i n  CCA e c h o e d
s i m i l a r  c o m p l a i n t s .  I n d e e d ,  s i n c e  A l a s k a n  " b u s h ” n a t i v e s  o f t e n  r e l y  o n  f o u r  
w h e e l e r s ,  b o a t s  a n d  s n o w  m a c h i n e s  f o r  h o m e  t r a n s p o r t a t i o n ,  t h e y  w e r e  u s u a l l y  
u n a b l e  t o  v i s i t  a  p r i s o n  o n l y  1 1  m i l e s  f r o m  A n c h o r a g e .  T h e r e  w a s  n o  u s e f u l  
p u b l i c  t r a n s p o r t a t i o n  t o  t h e  p r i s o n .  E v e n  t h o u g h  f a m i l y  m e m b e r s  s o m e t i m e s  
g o t  t o  A n c h o r a g e  f o r  m e d i c a l  t r e a t m e n t s  a n d  c o n f e r e n c e s ,  t h e y  o f t e n  d i d  n o t  
p o s s e s s  d r i v e r ' s  l i c e n s e s ,  i n s u r a n c e  a n d  c r e d i t  c a r d s  n e c e s s a r y  t o  r e n t  a  
v e h i c l e  t o  v i s i t  t h e i r  l o v e d  o n e s .  I n  t h e  l o w e r  4 8 ,  t h i n g s  a r e  m u c h  t h e
s a m e :  i n  S o u t h  D a k o t a ,  B e l v a  B l a c k  L a n c e  n o t e d  t h a t  t h e  p r i s o n  w a s  3 5 0  m i l e s
f r o m  p r i s o n e r s '  h o m e s .  S h e  s a i d ,  " W h a t  t h i s  p r o b l e m  i s  d o i n g  i s  d e s t r o y i n g  
o u r  f a m i l i e s .  C h i l d r e n  a r e  t h e  o n e s  w h o  l o s e  t h e  m o s t . " 3 2  A s t u d y  o f  
C a l i f o r n i a  i n m a t e s  t h r e e  d e c a d e s  a g o  s h o w e d  t h a t  i n m a t e s  w h o  r e c e i v e d  v i s i t s  
f r o m  t h r e e  o r  m o r e  p e o p l e  i n  t h e  l a s t  t h r e e  m o n t h s  o f  t h e i r  i n c a r c e r a t i o n  
r e c i d i v a t e d  a t  o n e - s i x t h  t h e  r a t e  o f  t h o s e  w h o  r e c e i v e d  n o  v i s i t s . 3 1  B u t  
i n c a r c e r a t i o n  i n  d i s t a n t  s t a t e ,  p r i v a t e  a n d  f e d e r a l  p e n i t e n t i a r i e s  r u p t u r e s  
t h e  b o n d s  p a r t i c u l a r l y  n e e d e d  t o  p r e v e n t  t h e  r e t u r n  o f  N a t i v e  i n m a t e s  t o  
p r i s o n .  M o r e  s i g n i f i c a n t l y ,  t h e  s t a t e s  m o s t  h e a v i l y  r e l i a n t  u p o n  p r i v a t e  
p r i s o n s  t o  f i l l  t h e  g a p  b e t w e e n  p r i s o n  p o p u l a t i o n  a n d  a v a i l a b l e  i n - s t a t e  b e d  
s p a c e  a r e  t h o s e  t r a n s p o r t i n g  c o n v i c t s  t h e  f a r t h e s t ,  s u c h  a s  A l a s k a  a n d  
H a w a i i .  M o n t a n a  h a s  b r o u g h t  i t s  p r i s o n e r s  h o m e  b y  a l l o w i n g  t h e  c o n s t r u c t i o n  
o f  a  p r i v a t e  p r i s o n  w i t h i n  i t s  b o r d e r s .  W i s c o n s i n  h a s  j u s t  r e c e n t l y  
i n i t i a t e d  a t t e m p t s  t o  r e t u r n  i t s  p r i s o n e r s ,  w h o  a r e  a l s o  d i s p r o p o r t i o n a t e l y  
N a t i v e ,  b a c k  w i t h i n  i t s  b o r d e r s ,  b y  b u y i n g  a n  e m p t y ,  s p e c u l a t i v e  p r i s o n .

N a t i v e  c o m m u n i t i e s  h a v e  t e n d e d  t o  s e e k  a n d  d i s c o v e r  s o l u t i o n s  f o r  a l c o h o l  
r e l a t e d  p r o b l e m s  i n  w h a t ,  i n  c o n t e m p o r a r y  t i m e s ,  t e n d  t o  b e  f a i r l y  u n i q u e  
w a y s .

T h e s e  i n t e r v e n t i o n s  f i n d  l i t t l e  r e s p e c t  w i t h i n  a  f o r - p r o f i t  p r i s o n  
e n v i r o n m e n t  m o r e  i n t e r e s t e d  i n  c u t t i n g  e x p e n s e s  t h a n  i n  o u t c o m e s .

N a t i v e  J u s t i c e  T r a d i t i o n s

T r a d i t i o n a l l y ,  j u s t i c e  i n  t h e  N a t i v e  c o m m u n i t y  h a s  b e e n  o f  a  r e c o n c i l i a t o r y  
r a t h e r  t h a n  a  r e t r i b u t i v e  n a t u r e .  A d m i s s i o n s  o f  g u i l t  a r e  s o u g h t  i n  o r d e r  t o  
r e s o l v e  t h e  o f f e n s e ,  f o r  t h e  s a k e  o f  t h e  c o m m u n i t y ,  o f f e n d e r s  a n d  v i c t i m s  
a l i k e .  I f  a  t r i b a l  m e m b e r ' s  b e h a v i o r  w a s  i n t o l e r a b l e  t o  t h e  c o m m u n i t y  o f  
o r i g i n ,  a n d  e l d e r  c o u n s e l i n g ,  c o m m u n i t y  s h a m i n g  o r  o t h e r  m e t h o d s  w e r e  n o t  
a b l e  t o  c o n t r o l  t h e  d i f f i c u l t y ,  e x i l e  w a s  u s e d  a s  a  l a s t  r e s o r t ,  a n d  " m e a n t  
s e v e r e  h a r d s h i p " . 3 3  I n  A l a s k a ,  " b l u e  t i c k e t i n g "  w a s  t h e  p r o c e s s  o f  f o r c i n g
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a n  o f f e n d e r  t o  l e a v e  h i s  v i l l a g e . 3 4  B u t  t h i s  w a s  a  l a s t  r e s o r t ,  t h e  w o r s t  o f  
p u n i s h m e n t s  i n  a  s u b s i s t e n c e  a n d  c o o p e r a t i v e  s o c i e t y ,  a n d  i n c a r c e r a t i o n  w a s  
a  w h o l l y  f o r e i g n  c o n c e p t .

I n  1 9 9 6 ,  a n  A l a s k a  J u s t i c e  C e n t e r  s u r v e y  r e p o r t e d :  " M a n y  o f  t h e  v i l l a g e s  
s u r v e y e d  w e r e  f o u n d  t o  h a v e  e s t a b l i s h e d  . t h e i r  o w n  p o l i c i e s  a n d  m e t h o d s  f o r  
d e a l i n g  w i t h  m o s t  c r i m e  a n d  s o c i a l  c o n t r o l  p r o b l e m s  i n  t h e  c o m m u n i t i e s .  
D e s p i t e  t h e  i m p o r t a n c e  o f  t h e s e  e x t r a l e g a l  l o c a l  p r a c t i c e s  t o  v i l l a g e s ,  i n  
g e n e r a l  t h e y  s e e m  t o  g o  u n r e c o g n i z e d  o r  i g n o r e d  b y  j u s t i c e  s y s t e m  e m p l o y e e s  
w h o  a r e  a s s i g n e d  t o  s e r v e  c o m m u n i t i e s . M o s t  r e s p o n d e n t s  i n d i c a t e d  a  
p r e f e r e n c e  f o r  h a v i n g  c r i m e  a n d  s o c i a l  c o n t r o l  p r o b l e m s  h a n d l e d  b y  p e o p l e  i n  
t h e  c o m m u n i t y  w i t h  s u p p o r t  f r o m  t h e  t r o o p e r s .  . E i g h t  t i m e s  a s  m a n y  p e o p l e  
i d e n t i f i e d  t r i b a l  c o u r t s  a s  i d e n t i f i e d  s t a t e  c o u r t s  a s  t h e  m o s t  e f f e c t i v e  
g r o u p  t o  s t o p  d r u g  a n d  a l c o h o l  a b u s e . " 3 5

A d a  P e c o s  M e l t o n ,  f o r m e r  D i r e c t o r  o f  t h e  A m e r i c a n  I n d i a n  a n d  N a t i v e  J u s t i c e  
P r o g r a m s  a t  t h e  US D e p a r t m e n t  o f  J u s t i c e ,  e x p r e s s e d  h e r  c o n c e p t  o f  
E u r o c e n t r i c  j u s t i c e :  " T h e  A m e r i c a n  p a r a d i g m . i s  b a s e d  o n  a  r e t r i b u t i v e  
p h i l o s o p h y  t h a t  i s  h i e r a r c h i c a l ,  a d v e r s a r i a l ,  p u n i t i v e  a n d  g u i d e d  b y  
c o d i f i e d  l a w s  a n d  v / r i t t e n  r u l e s ,  p r o c e d u r e s  a n d  g u i d e l i n e s .  ( D ) e c i s i o n  
m a k i n g  ( i s )  l i m i t e d  t o  a  f e w .  . I t  h o l d s  t h a t  b e c a u s e  t h e  v i c t i m  h a s  
s u f f e r e d ,  t h e  c r i m i n a l  s h o u l d . a s  w e l l .  . P u n i s h m e n t  i s  u s e d  t o  a p p e a s e  t h e  
v i c t i m ,  t o  s a t i s f y  s o c i e t y ' s  d e s i r e  f o r  r e v e n g e . " 3 6

B y  c o n t r a s t ,  s h e  w r i t e s ,  " T h e  i n d i g e n o u s  p a r a d i g m  i s  b a s e d  o n  a  h o l i s t i c  
p h i l o s o p h y  a n d  a  w o r l d  v i e w  o f  t h e  a b o r i g i n a l  i n h a b i t a n t s  o f  N o r t h  A m e r i c a .  
T h e s e  s y s t e m s  a r e  g u i d e d  b y  t h e  u n w r i t t e n  c u s t o m a r y  l a w s ,  t r a d i t i o n s ,  a n d  
p r a c t i c e s . l e a r n e d  p r i m a r i l y  b y  e x a m p l e  a n d  t h r o u g h  t h e  o r a l  t e a c h i n g s  o f  
t r i b a l  e l d e r s .  T h e  h o l i s t i c  p h i l o s o p h y  i s  a  c i r c l e  o f  j u s t i c e  t h a t  c o n n e c t s  
e v e r y o n e  i n v o l v e d  w i t h  a  p r o b l e m  o r  c o n f l i c t  o n  a  c o n t i n u u m ,  w i t h  e v e r y o n e  
f o c u s e d  o n  t h e  s a m e  c e n t e r .  T h e  c o n t i n u u m  r e p r e s e n t s  t h e  e n t i r e  p r o c e s s ,  
f r o m  d i s c l o s u r e  o f  p r o b l e m s ,  t o  d i s c u s s i o n  a n d  r e s o l u t i o n ,  t o  m a k i n g  a m e n d s  
a n d  r e s t o r i n g  r e l a t i o n s h i p s . " 3 7

T h e  w e b s i t e  R e s t o r a t i v e J u s t i c e . o r g  c h r o n i c l e s  t h e  h i s t o r y  o f  " C i r c l e s , "  a n d  
t h e i r  a d a p t a t i o n  t o  t h e  c r i m i n a l  j u s t i c e  s y s t e m  i n  t h e  l a s t  t w o  d e c a d e s .
T h e i r  i n i t i a l  u s e  i n  1 9 9 1  w a s  b y  " J u d g e  B a r r y  S t u a r t  o f  t h e  [ C a n a d i a n )  Y u k o n  
T e r r i t o r i a l  C o u r t ,  ( w h o )  i n t r o d u c e d  t h e  s e n t e n c i n g  c i r c l e  a s  a  m e a n s  o f  
s h a r i n g  t h e  j u s t i c e  p r o c e s s  w i t h  t h e  c o m m u n i t y . "  A g r a s s  r o o t s  e f f o r t  t o  
f i n d  s o l u t i o n s  t o  a l c o h o l  p r o b l e m s  i n  t h e  A l k a l i  L a k e  c o m m u n i t y  g u i d e d  a  
s i m i l a r  p r o c e s s  i n  t h e  H o l l o w  W a t e r  F i r s t  N a t i o n s  C o m m u n i t y  i n  1 9 8 4 - 8 6 .  " I n  
t h e  s a f e t y  o f  t h o s e  c i r c l e s ,  m a n y  b e g a n  t o  d i s c l o s e  e x p e r i e n c e s  w i t h  s e x u a l  
a b u s e .  T h i s  l e d  t o  t h e  d e v e l o p m e n t  o f  h e a l i n g  c i r c l e s  a s  a  w a y  o f  d e a l i n g  
w i t h  t h e  h a r m  c r e a t e d  b y  t h e  o f f e n d e r ,  o f  h e a l i n g  t h e  v i c t i m  a n d  o f  
r e s t o r i n g  t h e  c o m m u n i t y . " C i r c l e s  h a v e  b e e n  d e v e l o p e d  m o s t  e x t e n s i v e l y  i n  
t h e  Y u k o n ,  S a s k a t c h e w a n ,  a n d  M a n i t o b a .  I n  t h e  U S ,  N a v a j o  p e a c e m a k i n g  c o u r t s  
h a v e  a l s o  u s e d  c i r c l e s .  T h e  i n i t i a l  u s e  o f  c i r c l e s  i n  m a i n s t r e a m  c r i m i n a l  
j u s t i c e  w a s  i n  1 9 9 6  i n  M i n n e s o t a .  E v e r y o n e  p r e s e n t ,  t h e  v i c t i m ,  t h e  v i c t i m ' s  
f a m i l y ,  t h e  o f f e n d e r ' s  f a m i l y ,  a n d  c o m m u n i t y  r e p r e s e n t a t i v e s  a r e  g i v e n  a  
v o i c e  i n  t h e  p r o c e e d i n g s .  P a r t i c i p a t i o n  i n  t h e  c i r c l e  i s  v o l u n t a r y .  T h e  
v i c t i m  m u s t  a g r e e  t o  a t t e n d  w i t h o u t  a n y  f o r m  o f  c o e r c i o n .  T h e  o f f e n d e r  
a c c e p t s  h i s / h e r  g u i l t  i n  t h e  m a t t e r  a n d  a g r e e s  t o  b e  r e f e r r e d  t o  t h e  c i r c l e .  
E s p e c i a l l y  f o r  t h e  n a t i v e  c o m m u n i t i e s ,  i t  i s  i m p o r t a n t  f o r  t h e  o f f e n d e r  t o  
h a v e  d e e p  r o o t s  i n  t h e  c o m m u n i t y .  " A f t e r  t h e  h e a l i n g  c i r c l e s ,  a  s e n t e n c i n g  
c i r c l e  d e t e r m i n e s  t h e  k i n d  o f  r e s p o n s e  e x p e c t e d  o f  t h e  o f f e n d e r ,  a l t h o u g h  i t  
m a y  a l s o  c o n t a i n  c o m m i t m e n t s  b y  t h e  j u s t i c e ,  c o m m u n i t y ,  a n d  f a m i l y  m e m b e r s  
i n v o l v e d . "

R e f e r r i n g  t o  t h e  h e a l i n g  c i r c l e s  p r o c e s s  o f  t h e  M i l l e  L a c s  C i r c l e  S e n t e n c i n g  
P r o j e c t ,  K a y  P r a n i s  o f  t h e  M i n n e s o t a  D e p a r t m e n t  o f  C o r r e c t i o n s  o b s e r v e s ,  
" C i r c l e s  c a l l  p e o p l e  t o  m o r e  c o n s c i o u s  a w a r e n e s s  o f  o u r  c o n n e c t i o n s ,  o u r  
s h a r e d  f a t e ,  o u r  h u m a n i t y ,  o u r  s p i r i t u a l i t y .  A w a r e n e s s  o f  c o n n e c t i o n s  i s  t h e  
f o u n d a t i o n  o f  a u t h e n t i c  c o m m u n i t y . " 3 8  I t  i s  s i m p l y  i n c o n c e i v a b l e  t h a t  
p r i v a t e  p r i s o n  s t a f f  c o u l d  f a c i l i t a t e  s u c h  a n  i n t e n s e l y  r e s p e c t f u l  p r o c e s s .
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T r e a t m e n t  i n v o l v i n g  b o t h  t r a d i t i o n a l  i n d i g e n o u s  i n t e r v e n t i o n s  a n d  t h o s e  
a c c e p t e d  i n  m o r e  c o n v e n t i o n a l  s u b s t a n c e  a b u s e  p r o g r a m s  a r e  i n t e g r a t e d  i n t o  
t h e  c o m m u n i t y  h e a l i n g  p r o c e s s .  O n e  p r o g r a m ,  n a m e d  f o r  A l a s k a ' s  f i r s t  t r i b a l  
j u d g e ,  t h e  l a t e  G u n a a n a s t i  B i l l  B r a d y ,  a  T l i n g i t  f r o m  S i t k a ,  A l a s k a ,  i s  
d e s c r i b e d  a s ,  " . a  f i v e  w e e k  i n t e n s i v e  r e s i d e n t i a l  p r o g r a m  f o r  a d u l t s  w i t h  
a l c o h o l  a n d / o r  d r u g  p r o b l e m s .  A h o l i s t i c  m o d e l  t h a t  c o m b i n e s  b i o l o g i c a l ,  
p s y c h o l o g i c a l ,  s o c i a l  a n d  i n t e r n a l  s p i r i t u a l  e l e m e n t s  i s  u s e d  f o r  t r e a t m e n t ,  
a l l o w i n g  t h e  C e n t e r  t o  a d d r v . . ^  o t h e r  m a j o r  p r o b l e m s  c l i e n t s  m i g h t  h a v e  s u c h  
a s  d e p r e s s i o n ,  l o w  s e l f  e s t e e m ,  v i c t i m i z a t i o n  i s s u e s  a n d  f a m i l y  p r o b l e m s . " 3 9

A l a s k a ' s  D e p a r t m e n t  o f  J u v e n i l e  J u s t i c e  f u n d e d  a  p i l o t  p r o j e c t  i n v o l v i n g  
m i s c r e a n t  j u v e n i l e s  a p p e a r i n g  b e f o r e  c o u n c i l s  o f  r e s p e c t e d  e l d e r s  w h o  
d e c i d e d  o n  n o n - i n s t i t u t i o n a l  r e s o l u t i o n  o f  o f f e n s e s .  T h i s  a p p r o a c h  a p p e a r s  
t o  b e  a p p r o p r i a t e  t h r o u g h o u t  N o r t h  A m e r i c a .  F o r  i n s t a n c e ,  N a v a j o  N a t i o n  
C h i e f  J u s t i c e  R o b e r t  Y a z z i e  w r o t e ,  " N a v a j o  w i s e  p e r s o n s  a r e  c a l l e d  n a a t '  
a a n i i .  O t h e r s  c a l l  t h e m  a n  e l d e r . T h e y  h e l p  p l a n  d e c i s i o n s  t h r o u g h  g u i d a n c e ,  
b u t  t h e y  d o n ' t  m a k e  t h e  d e c i s i o n s . "  E l s e w h e r e  h e  s t a t e s ,  " I n d i a n s  d o n ' t  
s t o r e  t h e i r  l a w s  i n  b o o k s ;  t h e y  k e e p  i t  i n  t h e i r  m i n d s  a n d  h e a r t s .  E v e r y o n e  
k n o w s  t h e  l a v / "  a n d  " N a v a j o s  b e l i e v e  t h a t  i s  w r o n g  t o  u s e  c o e r c i o n  o n  e a c h  
o t h e r ,  s o  t h e  l e g a l  p r o c e s s  r e q u i r e s  c o n s e n s u s . " 4 0

A m e r i c a n  I n d i a n  t r a d i t i o n a l  r e s p o n s e s  t o  c r i m e  h a v e  f o u n d  a d v o c a t e s  f r o m  a s  
f a r  a w a y  a s  B e l g i u m  a n d  G r e a t  B r i t a i n .  T h e s e  i n t e r v e n t i o n s  r e q u i r e  a  b o n d  
f o r m e d  w i t h  a  p r o x i m a t e  s u p p o r t  s y s t e m  o u t s i d e  t h e  w a l l s ,  w h i c h  i s  n o t  f o u n d  
i n  c h e  c a s e  o f  p r i v a t e  i n s t i t u t i o n s .  A n d r e w  C o y l e ,  a  f o r m e r  g o v e r n o r  
( w a r d e n )  o f  a  B r i t i s h  p r i s o n ,  a d v o c a t e s  t h a t  s u c h  m e t h o d s  i n c l u d e :

. C r e a t i n g  m o r e  a w a r e n e s s  a m o n g s t  c o n v i c t e d  p r i s o n e r s  o f  t h e  i m p a c t  o f  c r i m e  
o n  v i c t i m s  a n d  p r o g r a m s  o f  d i r e c t  m e d i a t i o n  b e t v / e e n  v i c t i m s  a n d  o f f e n d e r s .

. R e m o d e l i n g  t h e  w a y  d i s p u t e s  a r e  s e t t l e d  w i t h i n  t h e  p r i s o n  a n d  
i n c o r p o r a t i n g  r e s t o r a t i v e  p r i n c i p l e s  i n t o  g r i e v a n c e  a n d  d i s c i p l i n a r y  
p r o c e d u r e s .

. B u i l d i n g  a  n e w  r e l a t i o n s h i p  w i t h  t h e  c o m m u n i t y  o u t s i d e  t h e  p r i s o n  t o  
e m p h a s i z e  t h e  n e e d  f o r  p r i s o n e r s  t o  b e  r e c o n c i l e d  w i t h  t h e  w i d e r  s o c i e t y  a n d  
r e c e i v e d  b a c k  i n t o  i t . 4 1

G o v e r n m e n t a l  a n d  a d  h o c  R e s i s t a n c e  t o  N a t i v e  C o m m u n i t y  I n i t i a t i v e s

U n f o r t u n a t e l y ,  t h o u g h  C o n g r e s s  a n d  t h e  D e p a r t m e n t  o f  J u s t i c e  h a v e  e n c o u r a g e d  
t h e  d e v e l o p m e n t  o f  c o m m u n i t y  e m p o w e r m e n t ,  a l t e r n a t i v e s  t o  i n c a r c e r a t i o n ,  a n d  
t r i b a l  c o u r t s ,  t h e  f u n d i n g  t o  e n s u r e  t h e i r  v i a b i l i t y  h a s  b e e n  l a r g e l y  
l i m i t e d  t o  r h e t o r i c .  T h o u g h  m a n y  g r a n t s  f a c i l i t a t i n g  m e a s u r e s  t h a t  m i g h t  
d e c e l e r a t e  t h e  s w e l l i n g  o f  t h e  N a t i v e  A m e r i c a n  i n c a r c e r a t e d  p o p u l a t i o n  h a v e  
b e e n  a p p r o v e d ,  o b l i g a t i o n s  o f  t h e  g o v e r n m e n t  t o  s u p p o r t  t r i b a l  c o u r t s  
t h e m s e l v e s  h a v e  b e e n  w a n t i n g .  J u d g e  V i c e n t e  wr . ’ t e s ,  " C o n g r e s s  p a s s e d  t h e  
I n d i a n  T r i b a l  J u s t i c e  A c t . i n  1 9 9 3 , "  b u t  " [ a j l t h o u g h  i t  a u t h o r i z e d  u p  t o  $ 5 8  
m i l l i o n  t o  r e i n f o r c e  t h e  f u n d i n g  o f  t r i b a l  c o u r t s  t o  t h i s  d a y  [ i n  1 9 9 5 ]  i t  
r e m a i n s  u n i m p l e m e n t e d  a n d  u n f u n d e d . " 4 2  H e  p o i n t s  o u t  t h a t  t h e  1 9 5 3  P u b l i c  
L a w  2 8 0  ( C h .  5 0 5 ,  6 7  S t a t .  5 8 8 - 9 0 )  h a s  c a u s e d  t r i b a l  a u t h o r i t y  t o  s u f f e r  
e x c e p t  i n  l i m i t e d  i n s t a n c e s  a n d  t h e  I n d i a n  R e o r g a n i z a t i o n  A c t  o f  1 9 3 4  ( t h e  
W h e e l e r - H o w a r d  A c t )  o v e r l a i d  s t r u c t u r e s  t h a t  i n v o l v e d  c o r p o r a t e  o r  w e s t e r n  
o r g a n i z a t i o n s  a n d  f r e q u e n t l y  d a m a g e d  t r a d i t i o n a l  i n s t i t u t i o n s .

B e c a u s e  o f  a  N a t i v e  c u l t u r a l  e t h i c  w h i c h  e m p h a s i z e s  c o o p e r a t i o n ,  a n d  w h i c h  
h a s  a n t i p a t h y  f o r  i n t e r p e r s o n a l  c o n f r o n t a t i o n ,  i t  h a s  b e e n  d i f f i c u l t  f o r  
i n d i g e n o u s  c o m m u n i t i e s  l i k e  B a r r o w ,  A l a s k a ,  t o  m o u n t  r e s i s t a n c e  t o  t h e s e  
s o r t s  o f  i n j u s t i c e s  a n d  e x p r e s s i o n s  o f  t h e  d o m i n a n c e  o f  m a j o r i t y  c u l t u r e .  I n  
t h e  S o u t h  D a k o t a  C i v i l  R i g h t s  C o m m i s s i o n  h e a r i n g s ,  E l a i n e  H o l y  E a g l e  s a i d ,  
" N a t i v e  A m e r i c a n s ,  p a r t i c u l a r l y  ' f u l l  b l o o d s , '  a r e  t a u g h t  t o  r e s p e c t  
a u t h o r i t y ,  a n d  o u t  o f  t h i s  r e s p e c t ,  t h e y  d o  n o t  s t a n d  u p  f o r  t h e i r  
r i g h t s . " 4 3  F o r  t h i s  r e a s o n ,  N a t i v e s  a r e  p a r t i c u l a r l y  v u l n e r a b l e  t o  
e x p l o i t a t i o n  i n  a  u n f a m i l i a r  e n v i r o n m e n t  s u c h  a s  a  p r i v a t e  p r i s o n  i n  a  
d i s t a n t  s t a t e .
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J u d g e  V i c e n t i  e x p l a i n s  t h e  d i c h o t o m y :  " A m e r i c a ,  i n  i t s  a t t e m p t s  t o  c o r r e c t  
w h a t  i t  p e r c e i v e s  a s  a  r a m p a n t  i n j u s t i c e  i n  I n d i a n  A m e r i c a ,  c r e a t e s  a  
g r e a t e r  i n j u s t i c e  b y  f o r c i n g  i t s  c u l t u r e  u p o n  I n d i a n  p e o p l e s . "

S u m m a r y

N a t i v e  A m e r i c a n s  h a v e  h a d  a  l o n g  a n d  d i s m a l  h i s t o r y  o f  n e g a t i v e  i n t e r a c t i o n  
w i t h  t h e  E u r o - A m e r i c a n  l e g a l  s y s t e m .  T h e  o p p r e s s i o n  t h a t  t h e y  h a v e  
c o l l e c t i v e l y  e x p e r i e n c e d ,  t h e  i m p o s i t i o n  u p o n  t h e m  o f  a n  a l i e n  i d e o l o g y ,  t h e  
c l a s h  o f  c u l t u r e s ,  a n d  t h e i r  p r o d u c t ,  a n  i n t r i n s i c  d i s t r u s t  o f  t h a t  c r i m i n a l  
j u s t i c e  p r o c e s s ,  h a v e  h e l p e d  c a u s - - d i s p r o p o r t i o n a t e  n u m b e r s  o f  I n d i a n s  t o  b e  
i n c a r c e r a t e d .  I f  t h i s  p r o c e s s  i s  t o  b e  r e v e r s e d ,  r e s p e c t  f o r  d i f f e r e n t  
t r a d i t i o n s  m u s t  b e  f o s t e r e d .  T r a d i t i o n a l  m e a n s  o f  h e a l i n g  c o m m u n i t y  t r a u m a  
a n d  d i s c o r d  n e e d  t o  b e  u t i l i z e d  a n d  s o v e r e i g n  t r i b a l  p o w e r s  n e e d  t o  b e  
e x p a n d e d .  M o s t  i m p o r t a n t l y ,  p r i s o n e r s  s h o u l d  b e  k e p t  a s  c l o s e  a s  p o s s i b l e  t o  
t h e i r  f a m i l i e s  a n d  s u p p o r t  s y s t e m s ,  a n d  g i v e n  a c c e s s  t o  t h o s e  a s p e c t s  o f  
t h e i r  c u l t u r e  t h a t  h e l p  k e e p  t h e m  f r o m  e n d l e s s l y  r e c y c l i n g  t h r o u g h  t h e  
c r i m i n a l  j u s t i c e  s y s t e m .  S h i p p i n g  t h e m  w h o l e s a l e  t o  f a r a w a y  p r i v a t e  
p e n i t e n t i a r i e s  t h a t  h a v e  n o  v e s t e d  i n t e r e s t  i n  r e h a b i l i t a t i o n  a n d  e v e n t u a l  
r e t u r n  t o  i n m a t e s '  h o m e  c o m m u n i t i e s  i s  a  p r e s c r i p t i o n  f o r  d i s a s t e r .

E n d n o t e s

1 .  T h e  t e r m s  " I n d i a n , "  " N a t i v e  A m e r i c a n , "  " i n d i g e n o u s ,  a n d  " F i r s t  N a t i o n "  i n  
t h i s  c h a p t e r  w i l l  b e  u s e d  i n t e r c h a n g e a b l y .  I t  w i l l  n o t  d i f f e r e n t i a t e  b e t w e e n  
A l a s k a n  I n d i a n s  a n d  A l e u t s .  N a t i v e  H a w a i i a n s  w i l l  b e  i n c l u d e d ;  t h e i r  
s i t u a t i o n  i s  m u c h  t h e  s a m e  a s  v / i t h  I n d i a n s  a n d  N a t i v e  A l a s k a n s ,  a n d  o t h e r  US 
a n d  C a n a d i a n  i n d i g e n o u s  p e o p l e s .

2 .  D r e d  S c o t t  6 0  US  3 9 3 ,  1 5 L  e d  6 9 1 ( 1 8 5 6 )  h e l d  t h a t  e v e n  i f  a  s l a v e  w a s  
t r a n s p o r t e d  t o  a  s t a t e  o r  t e r r i t o r y  w h e r e  s l a v e r y  w a s  i l l e g a l ,  i t  d i d  n o t  
a f f e c t  t h e  s l a v e h o l d e r ' s  p r o p e r t y  r i g h t s  i n  t h e  s l a v e . ,  1 6 3  US 5 3 6  ( 1 8 9 6 )  
g a v e  a n  i m p r i m a t u r  t o  t h e  " s e p a r a t e  b u t  e q u a l "  d o c t r i n e ,  l e g i t i m i z i n g  
s e g r e g a t i o n  P l e s s y  v .  F e r g u s o n ,  1 6 3  U . S .  5 3 7  ( 1 8 9 6 )  w i t h  a  v e n e e r  o f  
s u p p o s e d  e q u a l i t y  o f  s e r v i c e s .  B r o w n  v .  B o a r d  o f  E d u c a t i o n  3 4 7  US 4 8 3  ( 1 9 5 4 )  
f i n a l l y  f o r c e d  d e s e g r e g a t i o n  b y  s t r i k i n g  d o w n  P l e s s y  a s  i t  a p p l i e d  t o  
s c h o o l s .

A g o o d  s t u d y  g u i d e  m a y  b e  f o u n d  a t :
< h t t p : / / w w w . y a i e . e d u / y n h t i / c u r r i c u l u m / u n i t s / 1 9 8 2 / 3 / 8 2 . 0 3 . 0 6 . x . h t m l > .

3 .  J a s o n  Z i e d e n b e r g ,  e t  a l ,  B u i l d i n g  B l o c k s  f o r  Y o u t h :  " D r u g s  a n d  D i s p a r i t y :  
T h e  R a c i a l  I m p a c t  o f  I l l i r o i s '  P r a c t i c e  o f  T r a n s f e r r i n g  Y o u n g  D r u g  O f f e n d e r s  
t o  A d u l t  C o u r t . 1' A p r i l  2 0 0 1
< h t t p : / / w w w . b u i l d i n g b l o c k s f o r y o u t h . o r g / i l l i n o i s / >

4 .  T h e  F o u n d a t i o n  f o r  N a t i o n a l  P r o g r e s s  w e b s i t e  p o s t s  c u r r e n t  h e l p f u l  c h a r t s  
s h o w i n g  i n c a r c e r a t i o n  r a t e s  f o r  B l a c k ,  w h i t e  a n d  o t h e r  e t h n i c i t i e s  o n  a  
s t a t e - b y - s t a t e  b a s i s ,  o b t a i n e d  f r o m  D e p a r t m e n t  o f  J u s t i c e  a n d  i n d i v i d u a l  
s t a t e  s t a t i s t i c s .  < h t t p : / / w w w . m o t h e r j o n e s . c o m / p r i s o n s / a t l a s . h t m l > . A l s o  s e e  
D e p a r t m e n t  o f  J u s t i c e ,  O f f i c e  o f  J u s t i c e  P r o g r a m s ,  B u r e a u  o f  J u s t i c e  
S t a t i s t i c s ,  " A m e r i c a n  I n d i a n s  a n d  C r i m e . "  G r e e n f i e l d  & S m i t h ,  F e b .  ' 9 9 ,  N C J  
1 7 3 3 8 6 .

5 .  I t  i s  a l s o  d i f f i c u l t  t o  c a l c u l a t e  t h e  p r e c i s e  a m o u n t  o f  t h e  d i f f e r e n t i a l  
i n c a r c e r a t i o n .  S i n c e  m a n y  N a t i v e s  a r e  h e l d  i n  f e d e r a l  p r i s o n s ,  t h e y  m a y  n o t  
b e  p r o p e r l y  c o u n t e d  a s  c o m i n g  f r o m  t h e i r  s e n t e n c i n g  s t a t e .  T h i s  c o u l d  a l s o  
r e d u c e  t h e  a m o u n t  o f  t h e  d i s p a r i t y  t h a t  i s  f o u n d  i n  s t a t e  p r i s o n  
p o p u l a t i o n s .  A d d i t i o n a l l y ,  H i s p a n i c s  a r e  o f t e n  i n c o n s i s t e n t l y  c o u n t e d  a s  
w h i t e s ,  a n d  I n d i a n s  a s  H i s p a n i c s  -  t h e  p r a c t i c e  v a r y i n g  f r o m  s t a t e  t o  s t a t e .  
I f  B l a c k s  a r e  e l i m i n a t e d  f r o m  t h e  p r i s o n  p o p u l a t i o n ,  a n d  t h e y  c o n s t i t u t e  
h a l f  o f  a l l  p r i s o n e r s ,  t h e n  t h e  2 6 , 0 0 0  N a t i v e  A m e r i c a n s  o f  t h e  r e m a i n i n g  
m i l l i o n  p r i s o n e r s  a r e  2 . 6 %  o f  t h e  n o n -  B l a c k  p r i s o n e r s ,  t h o u g h  o n l y  . 9% o f  
U . S .  p o p u l a t i o n .  U . S .  C e n s u s  B u r e a u .
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6 . F r o m  t h e  A l a s k a  D e p t ,  o f  C o r r e c t i o n s  w e b s i t e :
< h t  t p : / / w w w ■c o r r e c t . s  t a t e . a k . u s > .

7 .  F o u n d a t i o n  f o r  N a t i o n a l  P r o g r e s s ,
< h t t p : / / w w w . m o t h e r j o n e s . c o m / p r i s o n s / a t l a s . h t m l > .

8 . I d .

9 .  T h e  f o l l o w i n g  n u m b e r s  d o  n o t  r e f l e c t  a  h i g h e r  r a t e  o f  N a t i v e  a d o l e s c e n t  
r e f e r r a l s  t o  a d u l t  c o u r t s ,  b e y o n d  t h e  j u v e n i l e  s y s t e m ,  s o  t h e  s i t u a t i o n  i s  
l i k e l y  w o r s e  t h a n  i t  a p p e a r s  t o  b e .

1 0 .  O f f i c e  o f  J u v e n i l e  J u s t i c e  a n d  D e l i n q u e n c y  P r e v e n t i o n :  C e n s u s  o f  
J u v e n i l e s  i n  R e s i d e n t i a l  P l a c e m e n t  D a t a b o o k ,  R a c e / E t h n i c i t y  b y  S t a t e ,
( 1 9 9 7 )  : < h t t p : / / w w w . b u i l d i n g b l o c k s f o r y o u t h . c r g / s t a t e b y s t a t e / > .

1 1 .  N . E  S h a f e r .  A  C o m p a r i s o n  b y  R a c e  o f  J u v e n i l e  r e f e r r a l s  i n  A l a s k a :  P h a s e  
I I  R e p o r t ,  A n c h o r a g e  J u s t i c e  C e n t e r ,  U n i v e r s i t y  o f  A l a s k a  A n c h o r a g e ,  ( 1 9 9 8 )  
M a y :

< h t t p : / / w w . u a a . a l a s k a . e d u / j u s t / r e p o r t s /  p r e s s / p r e s s l O . h t m l > .

1 2 .  C o m m o n  D r e a m s  N e w s w i r e  ( 2 0 0 0 )  M a r c h  2 1 :
< h t t p : / / w w w . c o m m o n d r e a m s . o r g / p r e s s r e l e a s e s / m a y 9 9 / 0 5 2 1 9 9 a . h t m > .

1 3 .  N a t i v e  A m e r i c a n s  i n  S o u t h  D a k o t a :  A n  E r o s i o n  o f  C o n f i d e n c e  i n  t h e  
J u s t i c e  S y s t e m .  < h t t p : / / w w w . u s c c r . g o v / s d s a c / c h 2 . h t m > .

1 4 .  R u r a l  E t h n i c  I n s t i t u t e ,  W e s t e r n  D a k o t a ' s  P i l o t  P r o j e c t  o f  t h e  E v o l v i n g  
R o l e s  o f  T r i b a l  P e o p l e  i n  N a t i o n  S t a t e s ,  ( 1 9 9 7 )  D e c e m b e r :  2 8 .

1 5 .  R u t h  S t e i n b e r g e r ,  N a t i v e  T i m e s . c o m .  " I n c a r c e r a t e d  I n d i a n s ,  P a r t  I , "  4 - 5 ,  
< h t t p : / / w w w . o k i t . c o m / J u s t i c e 4 p a r t s / j u s t i c e l , h t m l > . T h i s  f o u r - p a r t  s e r i e s  
s p e a k s  t o  t h e  p r o b l e m  f a r  m o r e  c l e a r l y  t h a n  t h o u s a n d s  o f  p a g e s  o f  g o v e r n m e n t  
a n d  a c a d e m i c  r e p o r t s .  T h e  r e p o r t e r  a c c u r a t e l y  d e s c r i b e s  t h e  p r o c e s s  t h a t  
t i p s  t h e  b a l a n c e  o f  t h e  s c a l e s  o f  j u s t i c e  a g a i n s t  I n d i a n s  a t  e v e r y  s t a g e .  
> F r o m  t h e  i n i t i a l  d e c i s i o n  t o  q u e s t i o n  s u s p e c t s ,  t o  c u s t o d y  l e v e l  d e c i s i o n s  
b e h i n d  t h e  w a l l s  a n d  w i r e s ,  I n d i a n s  f a r e  f a r  m o r e  p o o r l y  t h a n  n o n - N a t i v e  
p e e r s .

1 6 .  I d . ,  4 - 5 .

1 7 .  < h t t p : / / w w w . c o r r e c t . s t a t e . a k . u s > . A n  E s k i m o ,  f o r  i n s t a n c e ,  c a n  g o  b a c k  
t o  p r i s o n  s i m p l y  a s  a  r e s u l t  o f  a  u r i n a l y s i s  c o n t a i n i n g  a  t i n y  t r a c e  o f  
m a r i j u a n a ,  t h o u g h  m o s t  o f  t h e  p e o p l e  i n  h i s  o r  h e r  v i l l a g e  s m o k e  i t ,  a n d  
s u c h  s m o k i n g  i s  n o t  a s s o c i a t e d  w i t h  c r i m i n a l  c o n d u c t .  I n d e e d ,  i t  w a s  l e g a l  
f o r  a n y  A l a s k a n  t o  s m o k e  m a r i j u a n a  u n t i l  1 9 9 1 .

1 8 .  R u t h  S t e i n b e r g e r ,  " I n c a r c e r a t e d  I n d i a n s , "  s u p r a  n o t e  1 4  a t  4 - 5 .

1 9 .  R u t h  S t e i n b e r g e r ,  " L a k o t a  M a n ' s  r i g h t s  D e n i e d  i n  S t a t e  P e n i t e n t i a r y , "  
< h t t p : / / w w w . o k i t . c o m / n e w s / 2 0 0 1 / d e c / l a k o t a r i g h t s . h t m l > .

2 0 .  A S o c i o l i n g u i s t i c  M i s m a t c h :  C e n t r a l  A l a s k a n  Y u p ' i k s  a n d  t h e  L e g a l  
S y s t e m ,  P h y l l i s  M o r r o w ,

< h t t p : / / w w w ■u a a . a l a s k a . e d u / j u s t / f o r u m / f 1 0 2 s u 9 3 / a s o c i o . h t m l > . S e e  a l s o  Y u p ' i k  
E s k i m o  A g e n t s  a n d  A m e r i c a n  L e g a l  A g e n c i e s :  P e r s p e c t i v e s  o n  C o m p l i a n c e  a n d  
R e s i s t a n c e ,  P h y l l i s  M o r r o w ,  U n i v e r s i t y  o f  A l a s k a ,  F a i r b a n k s .  J  R o y .  A n t r o p .  
I n s t .  ( N . S . )  2 ,  4 0 5 - 4 2 3 .

2 1 .  N a t i v e  A m e r i c a n s  i n  S o u t h  D a k o t a :  A n  E r o s i o n  o f  C o n f i d e n c e  i n  t h e  
J u s t i c e  S y s t e m :  < h t t p : / / w w w . u s c c r . g o v / s d s a c / c h 2 . h t m > .
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2 2 .  P e o p l e  w h o  w e r e  c o n s u l t e d  i n c l u d e d  r e s e a r c h e r s ,  j u d g e s ,  a t t o r n e y s ,  
f o r m e r  p r i s o n e r s ,  p o l i c e  a n d  v i l l a g e  p u b l i c  s a f e t y  o f f i c e r s ,  p r o b a t i o n  
o f f i c e r s  a n d  f o r m e r  c o r r e c t i o n a l  o f f i c e r s .  M o s t  o f  t h e s e  p e r s o n s  w e r e  e i t h e r  
N a t i v e  t h e m s e l v e s ,  o r  w e r e  e m p a t h e t i c  t o  a n d  h a d  w o r k e d  c l o s e l y  w i t h  N a t i v e  
c o m m u n i t i e s .  M o s t  p e o p l e  a l s o  i d e n t i f i e d  t h a t  M i r a n d a  w a r n i n g s  -  
n o t i f i c a t i o n s  o f  t h e  r i g h t  t o  r e f u s e  t o  i n c r i m i n a t e  o n e s e l f  -  h a v e  m i n i m a l  
u s e f u l  e f f e c t  i n  N a t i v e  c o m m u n i t i e s ;  e x t e n s i o n  o f  c i v i l  l i b e r t i e s  t h e r e  i s  a  
m i x e d  b a g .

2 3 .  R u t h  S t e i n b e r g e r ,  " A d m i n i s t r a t i v e  S e g r e g a t i o n  c o m m o n  f o r  I n d i a n  
P r i s o n e r s  i n  M o n t a n a , "  We h a v e  m a n y  v o i c e s ;
< h t t p : / / w w w . t u r t l e t r a c k . o r g / M a n y V o i c e s / I s s u e _ 2 0 / P r i s o n _ 1 0 2 7 , h t m > .

2 4 .  W h i t e  H o u s e  p r e s s  c o n f e r e n c e ,  A p r i l  2 9 ,  1 9 9 4 .

2 5 .  4 9 4  US 8 7 2  ( 1 9 9 0 )

2 6 .  A t  i s s u e  i n  L y n g  w a s  t h e  c o n s t r u c t i o n  o f  a  p a v e d  t w o  l a n e  r o a d ,  m e a n t  t o  
f a c i l i t a t e  a c c e s s  f o r  t i m b e r  h a r v e s t i n g ,  i n  p r o x i m i t y  t o  a  t r a d i t i o n a l  
C a l i f o r n i a  N o r t h  C o a s t  I n d i a n  s a c r e d  s i t e .  A n  e x c e l l e n t  e x p l a n a t i o n  o f  t h e s e  
S u p r e m e  C o u r t  c a s e s ,  i n c l u d i n g  L y n g ,  i s  a t :
<h t t p : /  / s o r r e l . h u m b o l d t  , e d u / - - j a e l / e m e n L y n g . h t m l > .

2 7 .
< h t t p : / / w w w . w a s h i n g t o n p o s t . c o m / w p - s r v / n a t i o n a l / l o n g t e r m / s u p c o u r t / s t o r i e s / 0 6 2  
6 9 7 a . h t m > .

2 8 .  S o m e  o f  t h e s e  p r i s o n e r s  a r e  f r o m  t h e  a r c t i c ,  a  p o l a r  o p p o s i t e  c l i m a t e .  
M a n y  n e v e r  a d a p t  t o  t h e  b a k i n g  d e s e r t .

2 9 .  T o m  K i z z i a ,  "KNA s a y s  r e h a b i l i t a t i o n  u t m o s t  i n  p r i s o n  p i t c h :  i n m a t e s  
s c o f f , "  A n c h o r a g e  D a i l y  N e w s  2 6  S e p t e m b e r  2 0 0 1 .

3 0 .  F r o m  a n  u n d a t e d  l e t t e r  t o  t h e  K e n a i  B o r o u g h  A s s e m b l y  i n  t h e  s u m m e r  o f  
2001.

3 1 .  N o r m a n  H o l t ,  D o n a l d  M i l l e r ,  C a l i f o r n i a  D e p a r t m e n t  o f  C o r r e c t i o n s .
J a n u a r y ,  1 9 7 2 .  R e p o r t  # 4 6 :  E x p l o r a t i o n s  i n  I n m a t e - F a m i l y  R e l a t i o n s h i p s .
< h t t p : / / w w w . f c n e t w o r k . o r g / r e a d i n g / h o l t - m i l l e r / h o i t m i l l e r s u m . h t m l > .

3 2 .  R u t h  S t e i n b e r g e r ,  " I n c a r c e r a t e d  I n d i a n s , "  s u p r a  n o t e  1 4  a t  4 - 5 .

3 3 .  G u i l f o y l e .

< h t t p : / / n a t i v e n e t . u t h s c s a . e d u / p i p e r m a i l / n n - d i a l o g u e / 2 0 0 1 - p r i l / 0 0 0 0 4 7 , h t m l > .

3 4 .  < h t t p : / / w w w . u a a . a l a s k a . e d u / j u s t / f o r u m / f 1 2 4 w i 9 6 / a _ v i l l a g e . h t m l > a n d  a l s o  
" E l d e r s  C o u r t  w o r k s  t o  s a v e  t r o u b l e d  v i l l a g e  t e e n s , " A n c h o r a g e  D a i l y  N e w s ,
2 6  D e c e m b e r  2 0 0 1 .

3 5 .  < h t t p : / / w w w . u a a . a l a s k a . e d u / j u s t / r e p o r t s / p r e s s / p r e s s 0 2 . h t m l > .

3 6 .  A d a  P e c o s  M e l t o n ,  " I n d i g e n o u s  J u s t i c e  s y s t e m s  a n d  T r i b a l  S o c i e t y , "
T r i b a l  C o u r t  C l e a r i n g h o u s e :  1 ,
< h t t p : / / w w w . t r i b a l - i n s t i t u t e . o r g / a r t i c l e s / m e l t o n l . h t m > .

3 7 .  I d . ,  2 .

3 8 .  T h e  e x e m p l a r y  p r o t o c o l  d e v e l o p e d  b y  H o l l o w  W a t e r ,  a n  A n i s h n a a b e  
c o m m u n i t y ,  i s  r e m a r k a b l y  t h o u g h t f u l  a n d  p r o f e s s i o n a l ,  a n d  m a n d a t e s  l o n g - t e r m  
i n v o l v e m e n t  i n  t h e  t r e a t m e n t  p r o c e s s .  O r g a n i z a t i o n a l  s t a f f  u n d e r s t a n d s  t h a t  
t h e  h e a l i n g  p r o c e s s  i s  n e c e s s a r i l y  l o d g e d  w i t h i n  a  w i d e  c i r c l e  i n  t h e  
c o m m u n i t y  a n d  t h e r e  i s  n o  m a g i c a l  " q u i c k  f i x , " e s p e c i a l l y  i n  c a s e s  o f  s e x u a l  
a b u s e .  A t  t h e  c o r e  o f  t h e  p r o c e s s  a r e  t h e  t r a d i t i o n a l  c y c l e s  o f  c e r e m o n i e s .
I t  a l s o  r e c o g n i z e s  t h a t  w o m e n  a r e  l e a d i n g  t h e  h e a l i n g  m o v e m e n t .
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3 9 .  I t s  u m b r e l l a  a g e n c y ,  S o u t h e a s t  A l a s k a  R e g i o n a l  H e a l t h  C o n s o r t i u m  
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T r a d i t i o n a l  J u s t i c e  S y s t e m s :
< h t t p : / / w w w . t r i b a l - i n s t i t u t e . o r g / a r t i c l e s / v i c e n t i l . h t m > . S e e  a l s o  l i s t  o f  
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4 3 .  N a t i v e  A m e r i c a n s  i n  S o u t h  D a k o t a :  A n  E r o s i o n  o f  C o n f i d e n c e  i n  t h e  
J u s t i c e  S y s t e m :  < h t t p : / / w w w . u s c c r . g o v / s d s a c / c h 2 . h t m > .
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